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Marshall K.Coryell
ATTOrtNKY AT LAW
THAN'iIAMp r~AICA "iftC «<.llII.OIN'j Ar-l;
705 Wo:jr »IXTM Ave'e'»E, Jillil I".-
ANCHO«Af!I,/M.(SKA [
rcii. "HtiNt s t

July 13, 1976

The Honorable Guy R. Martin
Commissioner

Department of Natural Resources
Pouch M

Juneau, Alaska 99811

Re: My Clients: Don H. Clark, 3eth Clark, D. Craig Clark
and Bonnie Clark
Subject Land Lease Mo. 022652-5
Customer 1.D. No. SO0759
Term of Lease: May 6, 1964 to May 3, 2019
Property Description: Unit L-12: Lots 1, 2, S 1/2
NE 1/4, SE 1/4 of Section 4, Township 24 North,
Range 4 West, Seward Meridian, containing 321.37
acres. Subject to right of way reservation CO feet
in width as designated on the records of the Division
of Lands, State of Alaska.

Dear Mr. Martin:

Mr. Craig Clark and 1 conferred with Mr. Bruce Atkinson,

Chief Appraiser of Division of Lands a short time ago regarding
the above-entitled lease and another lease also, 1 think

a brief recitation of the background on this matter might

be of assistanee:

The lease was entered into on or about May 6, 195-", arc the
original lease provided that the annual 1lease rate would

be $40.00 par annum. In or about 1969, the annual lease
rate was re-appraised and raised to $155.00 per ar.num.

Jn 1976 the Division re-appraised the land and reassessed
the annual lease rental to the sum of $4350.00 per year.

The first quarterly installment of $1,037.50 due cn or about
May 10, 1976 has been paid.

The original agreement classified the lands as agricultural

on page 1 of the agreement. Also, on page 1 of the lease
agreement there 1is the wording "note special provision or.
page eight of this agreement."” Pago 3 of the lease agreement

"provides as follows:
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The Honorable. Guy R. Martin
July 13, 1976
Pago 2

"It j.s understood and agreed eh: x.rtlns
that the roncai oi: $40 .GC par nr...-.< .-iL;... rutnaia
m sv.roi* from tho tiav.o ot cnis a r .=, Mk" 6,

1964, for « five (5) year notion, oodi.no M y u,
1969. On or before, the 6th clay o." May, -1PG-), the
Lessor shall re-appraisc the rands hara.n le jed
and the annual rental, for tho balance of the least
term, shall then bo adjusted to refiecc ar. annual
rental predicated upon the then current fair market
value of the lands herein leased.

It is the intent of this provision to permit the
Lessee during the five year period of reduced
rental, to clear the land and accomplish such
other prerequisites as shall be necessary ro

bring the _.land, or portions thereof, 1inno
cultivation and thereby make it economically
feasible for the Lessee to pay a reneal predicated
upon the market value of agricultural I-.r.ds in

the area.”

This land was classified as University lands rosi the begi» .ning
and the billings for several number of years, specifically
indicated that the lands v/ero University lands .ad classifled
as agricultural. 11 AAC 58.120 entitled School Lands and
University 7,ands provides as Tfollows:

" (@) School 1lands or university lands when
classified as agricultural lands may be leased

at a rental of not less than £0.10 per acre for
the first five years of a lease awarded co the
highest bidder at public auction for < term of 55
years or less. At tho expiration of the first
five year term the lands so leased shall be
appraised and the lessee shall pay the then
current fair market rental on the leased land for
the balance of the term. Such appraisal shall not
contemplate the improvements made by the lessee
during the five-year period.

(b) Th purpose of this provision is to make it
economically feasible for a lessee to develop
agricultural lands that are not available for
purchase. (Eff 7/1/60, Reg. l;am 8/15/64, Reg.
17;am 3/20/66, Reg. 22)"



The Honorable Guy R. Martin
July 13, 1976
Page 3

o
<

It appears that upon our review of the lease agt
and the supporting regulation, that it was the intent: o=
Division to comply with this regulation when they granto

original lease. Since one re-appraisal period has gone by jt
is Mr. and Mrs. Clark"s position that no further =-re-apprai SaiS$
are in order or in fact allowed by law. For these reasons

Mr. and Mrs. Clark will not make any additional payments a
our interpretation of the lease and regulation does not re
them to make such increased payments. In fact, the lease
payments are prepaid thru mid-year of 1932.

Based upon the foregoing we would request being advised of
position oi the Department of Natural Resources in order c
we might take appropriate legal action, if

appreciate your response.

Sine

Marshall
Attorney Tfor Don L. Clark
and Beth P. Clark and D. Craig Clark and Bonnie Clark

cc: Mr. & Mrs. Don H. Clark y*
2731 Valley Forge Circle
Anchorage, Alaska 99502

Mr. Bruce Atkinson
Chief Appraiser
Division of Lands
Anchorage, Alaska 99501

Mr. James N . Reeves

Assistant Attorney General
360 "K" Street
Anchorage, Alaska 99501
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United States Government?"  First*

let ui realize that corporations are cur
rently only paying about 15% of all
tax revenues and the National Dividend
Plan sponsors feel this program v/ould
be instituted over a five year period
with phasing at 20% increase per year.
The results would boost personal income
tax sufficiently to cover the loss of the
corporate taxes. 0f course, this is
based upon no increase in federal
spending.

What are the benefits? According
to N D P , the following would occur:
1) A big chunk of extra purchasing
power for every family in the nation.
2) The yearly dividends spent for goods
and services, or plunked into savings
accounts, should increase production,
create jobs, and give workers a direct
stake in the success of American bus-—

iness; all business, not simply a workers
own employer.

3) Thousands of families receiving $1500°"

5r more a year would be lifted above!

the poverty line. Welfare rolls would be!

meduced, thereby lessening government!,

ipending at a federal, state, and local
evels. The go3| of the program is to!
educe government spending. [Individuals
leeding special help still would get itl
iccording to N P D sponsors, but need
vould diminish as family 1incomes grew
Ihrough the Dividend Plan.

Home builders, would this type/
of program be worthwhile to sponsor?
In my opinion, itwould be a step in the
mfight direction because it would encour —
age support of the free enterprise system
throughout this country. Further, it
would give each and every registered
voter in the United States additional
tax-free disposable income with which
to invest, or increase his standard of
living. More particularly it would aid
in getting welfare rccipricnts off the
rolls. Could we, as an organization,
not support such a program? It seems
to me that this is an adequate challenge
to change our tax structures.

r

ANOTHER WAY, LEASED LAND

by William Schlegel, Broker

For several years, Anchorage has
experienced a large annual increase in
housing costs. While a good portion of
these costs have come from inflation
in the labor field and in material cost,
the largest single contribution has been
the 1increases in the cost of land and
itsdevelopment.

In the last five years the land
cost has increased about 20% per
year. In 1970, good builder lots re—
tailed for $10,000. Today, the same
quality lot, if you can find it, goes for
S20.000 to $22,000. The land devel—
oper who converts raw land into usable
city size lots (ie 9000 ft2) invests
approximately $13,500 to provide
water, sewer, paving and fire hydrant-
to each lot. These costs do not include
such niceties a< street lighting, electri—
city or telephone service.

The obvious solution to these
spiraling costs is to reduce the building
size and or reduce the lot size to obtain
more density. As an alternate innova—
tive, realtor-builder teams have been
endeavoring to provide better living
and cost control by more imaginative
use of the Iland through town house
and condominium developments under
the Municipality planned unit devel—
opment.

A third attraction on reducing
sales price has been the leased land
concept that was pioneered in Hawaili
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(continued from Page 4)

which has proven to be so useful there.

Probably the most successful project
of this type has been James Wong"s

144 unit Mt. Vernon Commons Con—
dominium project in Anchorage. Mt.

Vernon Commons combined imagin—
ative land use, the saving in construction

inherent in condominium common

wall construction concepts, and the
reduction in land cost through leasing
and the "near fee ownership" created

by this 75 year lease.

The cost advantages of leased land
are that you substantially reduce
your monthly payment yet you enjoy
the same basic land use that you would
experience 1if you own the land out—
right (ie in fee simple). In most aspects
a 75 year lease is tandamont to fee
ownership because you control the land
for over two generations. When you
remember that our country isonly 200
years old, 75 years represents over
a third of the lifetime of our country.

When an owner buys a home,
you pay for itout of his home loan at
current market rate. Ifyou have a 9'/2%
loan, and your lot costs you $20000
you would pay $168.00 per month.
If you leased the same property at the
typical basic 8% lease, your monthly
cost would be $133.00, a $35.00 per
month saving. In addition to this,
your purchase price should be reduced
by $20,000 thereby reducing your
down payment by $2,000.00. Many
times these costs reductions make the”

heoffiotor
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V69580 09V
difference in qualifying for a loan.

As the buying public becomes
more knowledgeable about leasing con—
cepts ,we can expect to see more soph—
isticated uses of leasing, For the first
time we now see the leased land
concepts used on single family-
One builder offering this type of pur—
chase option iIs Foremost Homes.
Their Crestwood project offers VA
acre heavily treed estate sized tracts
off Birch Road.
size, all homes are hidden from each

Because of the tract

other and offer an unusual park-like
setting for rural living within fifteen
minutes from town and with a sub—
stantial reduction in purchase price.

Buyers; you owe it to yourself
to become familiar with the Ilease
concept because of the financial bene—
fits of such purchases.
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An ordinance outlining the ground
rules for initiative and referendum
petitions has been amended and
"anroved by the /;\pchorage Assem-

-..bly, V:

AN-> .the ordinance sets down the »

"' acceptable procedure for the

mEP ; petitfrrt/which are the first steF for
citizen repeal or enactment of
‘ordinances. ; J.' .\ “w e
NUNDER THE "REVISED ordinan-
;ce, individuals have SOdays from the
; date when .the petition was first'cir-

‘ II-l 1 | )
_@» J/iglatid IQ,QLQ.%J*rIe*\*tI Dﬂ)e number ol sig-__
C/i

I to

i e -..0

Mountain View leaseholders who
..-.t.are upset by- substantial rent
'Vy increases will” have a chance to

v lappeal at a hearing probably in
>+ rnid-October, Mike Smith, .director
mf the State Division of Lands, satd
g:,Tuesda{. > _ .
‘ The Lands Division will send its

sawEolll
propose

JUNEAU (AP) - A new sawmill
with a projected cost of S20 million
has been proposed for a 60-acre site
on the Gastineau Channel here.

The two-plant mill planned bk(/
Alaska Timber Corp. of Klawoc
would represent an initial invcst-
Iment of nearly SM million. Alaska
Timber has established the Alaska -
Juneau Forest Products, Inc., to
build and opt.rate the proposed mill.

F.D HAD, president of the
southeastern firm, said Friday the
first plant will mill rough timber nnd
lips lor export to Japan. The second
mill, equipped with nlaner« »"»

natures needed. Under the
municipal.charter, a i)etltlon must
be signed by at least 10 per cent of
the number of voters castlngi ballots
at the last reqular mayoral election:

Some individuals have been vocal
Ir ttteir. eriticrm of the new time
nmit, claimirg it makes petition

requirements more-difficult torn,eet,.

potentially limiting citiren par-
ticipation, «.f.v--**

However at Tuesday's assembly
meeting, municipal clerk Mary CoN
fey noted that the ordinance does not

er3

appeal

standard warning letters' scon to
some 30 leaseholders on industrial
tracts in Mountain View who paid
their rent last mont.. at old rates in
protest of the increases.

THE WARNING LETTERS also
notify leaseholders of the right to
apFeaI, and Smith said a hearing
will be set up after responses from
the warning letters indicate how
rnany people intend to appeal.

Leasehalders in the Alaska
Industrial Subdivision, a state lease
area between Commercial Drive
and Mountain View Drive, were met
with rental increases of 800 per cent
and more when the state reap-
praised the tracts and sent out bills
dueinearly August.

The leases are for 55 years, and
the state reappraises them every
five years, This year, rent on those
leases up for reappraisal rose more
dramatically than ever before.

*S1-8113) StTtrtlvg 11338slo51on i

L5

-%:.

m" " . . *\ + #
set a time limit.on ‘starting a.-"
petition, technically allowing- *
Individuals to repeatedly-attempt to,
gather the- necessary. signatures '
within any given 90-day time framer -*P
"1 think- 90 dayS is a -happyv*
medium 7. Coffey: said.”"If ‘the -
referendum is not valid,:there is noV- J
time limit oq mtarting mother-;"s
petition for areferendum.” : V-.-
ASS5EM3LYMAN Beq Mai>Sh
agreed, saying. "If seems thatonly
20percent of voters ?crto thepqus. It
>0U can't get those 10 per cent" in 90
daxs, then-it's not a
petition.*' ' ey
Another amendment to. 'the
referendum procedure removes fha’ --
as*;embly's jurisdiction over-[
whether a petition is acceptable."-
Under the ori?inal Ordinance,
individuals could appeal to the'
assembly if the municipal clerk- m
rejected their petition.- "oom"V
However the assembly Tuesday..”;;"1
amended that provision .to send the
apxeal directly to the superior court. ¢
SSEM3LY PRESIDENT Dave
Rose introduced the amendment,’.’

very good
(RL >*

*

sayin% petitions.— which were
probably started out of dissatisfac-- ¢
tion with some assembly action — .

should be kept clear of the political

proce:>s. . oL
The other major amendment in  --t
the ordinance removed

the o'
requirement that petitions embrace- ' .
‘only a single comprehensive sub*

ctl. o
Although Coffey told the assembly 1
the passage was intended to
gncourage conciseness In petitions,’
assembly member Tony Knowles
questioned how a subject could be
both singular.anil comprehensive.. * '
"Would that we could by ordinnn
ee give the entire community clarit;
by virtue of ordinance," he said. "
would endorse itwholeheartedly."

885695

GO

» rd Annual s Jodmoldars IMeeding |~

ir:n”D5/*73ria3-



THE FOLLOWING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.



LEGISLATIVE AFFAIRS AGENCY

September 10, 1976

Egg Iilonorable Jalmar M Kerttula
Palmer, Alaska 99645
Dear Senator Kerttula:

Attacheg Please find a draft letter to Commissioner Martin which we have
prepared for your signature.

We hope this covers the subaect matter adequ,ate|¥. However, should you
wish to be more detailed and explicit regarding the surface leasing

r? ulations, or if you want to have the matter handled clifferently;
pléase advise us.

We aro also enclosing certain back-up data and working notes which wa
utilized to come to rips with the sometimes conflicting and/or con-
fusing regulations. “We thought they might be helpful to you. .

It there is anything further we can do, please let us know,

Sincerely,
Elke Kallab
Research Analyst
FKm
Enclosures

AGO 885696



DRAFT:  F.lke Kallab
9/10/76

Dear Commissioner Martin:

While investigating protests of leaseholders regarding recent rent
increases, it has come to my attention that the regulations gc.”. ning
surface leasing policy of the state are frequently not only confusing
and outdated, but also contradictory and inconsistent.

As chairman of the Administrative Regulation Review Committee | am
writing to you to determine what the Department of Natural Resources
plans to do to revise its regulations to bring them into compliance with
existing statutory authorities and to standardize them so theyare
consistent and can be more readily understood.

Following is a listing of some of the areas which appear to be in need
of attention, particularly as they apply to surface leasing of state

lands.

| The variety of expressions and phrases used throughout Chap-
ter 53 to establish the rental price of state leasedlands is,
to say the least, confusing and open toerroneous interpretation

Mere is a sampling:

fair market value

appraised price determined by  division 250 885697



Only fair market value is defined. It is not surprising that
leaseholders should be in disagreement with the Division of
Lands over what certain wording means. There iS no reason why
the language cannot be uniform and consistent throughout, just
as there is no reason why significant and special words or
phrases cannot be defined in order to prevent misunderstandings
and arguments over what means what.

Related to the above are the differences of definitions for
various classified lands. For instance, definitions of
grazing, material, mineral, private recreation, public recrea-
tion and timber lands in Chapter 52 are not the same as in
Chapter 58. Why should the same lands be defined differently
in different chapters?

Along the same lines, classified lands available for leasing,
such as industrial, utility, and watershed lands, are not even
defined iri Chapter 58, although Chapter 52 states that they
may be leased "in accordance with regulations issued as
Chapter 53..."

AGO 885698



Another deficiency which applies to several regulations is
that the authorities cited are general instead of specific.
Sec. 44.62.040(b) states that "...citation of specific
statutory sections being implemented, interpreted or made
clear, shall follow the text of each regulation submitted..."
By not referring to the specific statutory authority it is
most difficult to determine where the specific authority fcr
the regulations derives from.

An excellent example of the above problem can be found in
11 AAC 55.520 which cites as authorities:

38.05.020 - authorities and duties of the commissioner
of the Department of Natural Resources.

33.05.035 - authorities and duties of the director of
the Division of Lands )

38.05.075 - leasing procedure

However, the above regulation deals with the periodic rental
adjustment of leased lands for which a specific statutory
authority exists, namely 38.05.105-periodic rental adjust-
ments .

Regulation 11 AAC 53.370 is another example where the specific
authority should be cited. (AS 33.05.135)

| strongly urgo tint "u: applicable specific statutory a-;.Lor-

AGO 885699



ities be citeJ with each regulation, along with the general
authorities provided for in Sec. 44.62.040(b).

4, It seems to me that regulation 11 AAC 53.120 clearly needs to
be revised. As the regulation presently reads, four lease-
holders who show lease agreements with special provisions
regarding the times their leases can be reappraised have a
quite reasonable case against the Division of Lands. Since
there is no specific statutory author'ty for regulation
11 AAC 58.120, it appears that at the time the four leases
ware issued the intent of the Department of Natural Resources
(Division of Lands) was to grant these leaseholders special
privileges. Otherwise, why write a separate regulation to
make it possible? If the provision in the regulation is
illegal as has been ruled by the attorney general's office, it
should be revised at the earliest opportunity.

The above examples are but a few of the areas which appear to be in need
of attention. | suspect that revisions and up-dating for all of fitie 1l

IS in order.

| would appreciate being advised as soon as possible how soon and how
extensively you intend to pursue the matter.

Sincerely,
Jay Kerttula

AGO 885700



Surface losing Regulation
11 AAC 5S

(The intent of the surface leasing re%KIatron is
"to insure the erﬂrrtabe leasin
a manner_ that will encourage evelopment or

its highest and best use".)

Re ulation 11 AAC 53.040. (b) - Preference Rrght Grazing  Lease
Forest Service Permitfee Lease - states that "the Wirector
shaII offer the land for leasing to the permittee for not less

than |ts fair market value ...

Regulation 11 AAC 53.660 (b) - Preference Rights - talks about
"hoi land under preference rights is to be ledsed "at an appraised

price determrned hv the division".

Regulation 11 AAC 58.660 (c), (3) - Preference Rrﬁhts -states
that land’ (leased under Breference rights for the unexpired
term of the lease) Is to be leased "at”an annual rental to be
predicated on the fajr market value of (sajd) lands". This is
on lands which have been classified agricultural .

Re?ulatron 11 AAC 53.120 - School Lands & University Lands -
refers to "current fair market rental . .

Regulation 11 AAC 53.370 - Public and Charitable Use -states
that state lands may be leased "for less than appraised value"
s determined by difector and approved by commissioner to any
tstate federa| or political suP ivisions, o[] publrﬁ service or
unction providing agency (uti |ty2; also charitable and non-
profit organizations--all organizations exempt from federal

Income tax.

The director may decide, at his discretion, the annual rent
considering the’ financial resources of the applicant for Jthe
!ease bEt such rental may ha "no Iess than onp, percent of
alr market value" on lands primarily acquired” for develop-
ment, or "no less than 5, of the fair market value on school,

university, mental health or acquired lands".

qulatron 1l AAC 58.390 - I|§Jprarsal - states that no lands
be leased or renewed unless the land has been "anora isod"

wrt in 90 days prior to date fixed for leasing. If lands have
been offered” at publrc Ieasrng but were not I€ased, then the
land will he available bY r%rotratron "at no less than the
approved appraised annual rental”, “ilo roaporaisa ]

AGO 865701



jon 11 AAC Annual - s|”s: that
k|tV||ta|s sh-11 be co,,pltad frj tsanvwed

e t -5<V| Adhustm nt of P ?stal states that
0|I |b73|s sha S“R that the annual rental paymen
(which i pegged to the aBproved appraised market value) shall
be subj ect to"adjustment by the director at 5 year intervals
and ang changes or adjustments shall be hased primarily upon
the re ppra|sed annual rental value."

When reappraising the annual rental value, the director shall
take into consideration the following factors:

- Value of comparable lands in the sane or similar
areas, exclusive of improvements provided by lessee.

The commlsswner nay waive rental ad]ustments or Iengthen
reappraisal rﬁJenods when lessee (who' is |mprovmg the leased
Property) can show he needs this "special treatment" to obtain
inancing or loan insurance for development of the leased

land.

Requlation 11 AAC 55.7--0 - Kights-of-Way - states that damages
sustamed Ly the lessee as a fesult of ‘the state granting a
right-of-way across the leased land shall be detérmined” by

fatr idarket” value".

AGO 885702



Agricullural Lands

Commercial Lands

Grazino Lands

Industrial Lands

Material Lands

Mineral Lands

Lands

Ceflnit ions

11 AAC 52.220
»
Those Jlands which, because of location, adjad"dnt
development, physical and climatic features, arc
or may be made suitable for the production of
agricultural crops.

Those Jlands which, because of location, physical
features or adjacent developments, may best be
utilized for non-industrial business purposes.

Those 1lands which have the physical and climatic
features that make them primarily useful for the
pasturing of domestic livestock.

Those Jlands which, because of 1location, physical
features, or adjacent developments, may be best
utilized for industrial purposes.

Those Jlands that arc chiefly valuable for materials,
including, but not Ilimited, to the common varieties
of sand, gravel, stone, pumice, pumicitc, cinders
and cloy and where the removal of the material would
seriously Interfere with the surface utilization.

Those lands that aro chiefly valuable for minerals,
including, but not limited to coal, phosphate, oil
shale, sodium, sulphur and potash and whore the
removal of the material would seriously interfere
with surface utilization.

Those lands which, because of location, physical
features or adjacent developments, arc chiefly

11 AAC 58.910

Those lands which, because of location, adjacent
development, physical and climatic features, arc
or may be made suitable for the production of
agricultural crops.

Those Jlands which, because of 1neat"on, physical
features or adjacent developments ay best be
utilized for non-industrial business aarposcs.

Those lands which 1in their natural state have the
climatic features that make the" primarily use—
ful for the posturing of domestic livestock,
(forage crops allowed for lessee®"s own use o-ly -
Il AAC 58.030).

None

Those lands that arc chiefly valuable “r
materials, including, but not limited to, the
common varieties of the following: s.v.d, gravel,
slonc, pumice, punlcitc, cinders ... Cclay.

(May be 1leased for purpose other that removal

of materials, so long as it is consistent with
primary classification - 11 AAC -3.050).

Those Jlands that are chiefly valuable pc*
minerals, including, but not lin"tec to coal
phosphate, oil shale, scdiun su®"pn , potassi-r,
wherever it appears probable that the surface
use for the extraction of such minerals would
preclude other utilization.

Those land: which, bccr..se ¢ x
physical features or at.j.K.i.it



« Public Recreation

Residential Lands

« Timber lands

Ut ility Lands

V."otershcd Lands

sie-i". petween

Lands

various

11 AAC 52.220

valuable as outdoor rural areas and may best be
utilized by private non-commercial development.

Those lanes which, because cf location, physi—
cal features or adjacent development, may best
be utilized by the public for, but not limited

to, natural and developed recreational and
historical areas.

Those lands which, because of location, physical
features or adjacent development, may best be
utilized for single or multiple unit dwellings.

Those 1lands which, because of physical, climatic
and vegetative conditions, arc presently or
potentially chiefly valuable for the production
of timber and other forest products.

Those lands which, because of size of tracts,
physical features, adjacent developments or
location, may be suitable for a variety of
uses or which do not Ilend themselves to
classification under the other designations
herein contained.

A drainage area which may best be utilized
as a public water source.

chapters.

AN 88

Il AAC 53.910

chiefly valuable as outdoor recreational areas
and may best be utilized by private non-com—
mercial development. (One residence per lot
leased - Il AAC 58.070).

Those lands which, because of location, physi—
cal features or adjacent development, may best
be utilized by the public for, but not Ilimited
to, parks, scenic overlooks, campgrounds,
historical sites, and fishing4humting a,, CSbh

site?. (May be leased for other purposes tnan
recreation so long os it i consistent with
primary classification - 1! AAC 55.110).

Those lands which, because of ineat ®™n, physi—
cal features or adjacent development, may

best be utilized for single or multiple unit
dwcllings.

Those Jlands which are primarily useful for pro-—

duction of forest products or watershed pro-
tection

None

None
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11 AAC 56.610(5) /> 11 AAC 52.220(5) I 1) AAC 5".£10 (5)
Classification The systematic designation of lands according The designation of lands according rz tneir ap-—
to their highest and best use. parent best use.
Fair Market Value Means the highest price, estimated in terms of money, which the property would if

exposed for sale for a reasonable time in the open market, with a seller, willing s.": -ot
forced to sell, and a buyer, willing but not forced to buy, both being fully infome:. of
all the purposes for which the property 1is best adapted or could be used. (11 p(n513'11»

Inconsistency between various chapters.



THE FOLLOWING DOCUMENT(S) HAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL .
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VIION,

11 -LAS.. 'V .
wi'eb. ;"]

he ulil'.-2 tin
« . and land ciii>;l "ird'j.. Utiii'ed:

i

< tl.. r neat for other than th. allowed. mrs

m'i -1.tildc a vsdatiois of the Ir>\ A
g plan may be required on at! Isuses

10 acres or iiK'is. Failure to make

' bvuse of the land, consistent with the

deulo, mt pleu, within five years, shall, in the

directors discretion, constitute grounds for

cancel! dion. (Eff. 7/1/60, Rev. I, am S/15/64,
Re- 17;um 3/22/66, Reg. 22)

Authority: AS 38.05.020

AS 35.05.035

AS 35.05.075

11AAC58.520. ADJUSTMENT OF RENTAL,
Ail 1.;as shall stipulate that the annual rental
payment shall be subject to adéustment by the
direclc.- at five-year inter/als an an_r changes cr
a.ljudm.uts shall be based primarily upon the
reappraised annual rental value. The director
shall !i.l.c Into consideration the following
lector;. in reappraising the annual rental value:
the, vil*e of comparable lands in the same or
sin.ibr r,ea exclusive of buildings, structures,
appurfe<;ncvst equipment, land fill, clearing,
F.uriig ur roads owned by the lessee. Tne
cornnil- aar may waive one or more of the
periodic oii*al adjustments or lengthen the
reapp-aNa! period,” when a lessae "who has

ti0n-ri . commercial, or industrial development
can demonstrate to the satistaction ot tin:
rojniv'sd misr that such action is essential in
order o> vbtairi the primary long term fmancm%
or loan insurance required for development o
I5* le \l land. In order to qualify, applicants
nos* rii.nish written evidence that, in icquiri-ig
a wai'-ef of rental adjustment, the lending or
insuring agency is applying a generally applicable
rule. Waivers shall remain in effect only durmg
the non of the loan but shall not exceed 4
vein,, (hi! 7/1/60, Iteg. 1; am S/15/64, Reg.
V.'0/66. Reg 22 _
Authority: AS 38.05.020
AS 38.05.035
AS 38 (150/5
SyBelu.yMC. 0M-trUsn
Nl 50530 S'It.t ASIA(. Any lv.v
I I iw tliv [hidior portion |i:ei*ms upon

1o einionl i e pmyiled, Ib. 1 h.d*fc any
U op i tv1to sold mam, " uli
e opmita b ra>, bmd it md e

11+

aoguved a ‘tract of land for multiple unit

[TAV

S.ale<! o

1y
it vx e »y fee:w: 'L
tUrxi.. ;o <ewwj' if wou,: oo
rite bed. i.V«e:i we leei/s }
ir-ip.n - . MtE thi-an e my Do e olwl

Shit'-." ast.!1be ahowe.l ot I-"1lg .
thereof t"w ['ave iic.jcove'.thereof. w! re.
in the f're-"tor's ~_improv.-i 'va. .re
s.mi\Vi''T-“le th. reasui iar toe ¥.| .

Sub!?.ve?> shall not Is; allowed to fuitlier
s-shbri-- their interest. All subleases shall be in
writing. SEff. 7/1/60, Rea. I:am 8/15/64. Re-.

17;am 3/20/66, Reg. 22) _
Authority: AS 38.05.020
AS 35.05.035
AS 38.05.075

11 AAC 55.540. ASSIGNMENTS. Any I-jsae
may assign the lands or portion thereof upon
which he” has a lease; provided, that before anK
lessee shall be permitted to assign any of suc
lands or Portlon “thereof, he shall make
application to the director for a permit and the
director may issue such permit if he finds i: in
the best interest of Alaska. Applications for
assignment shall be made in writing to the
director.on form DL-50 “Avdgnmsr.t of Lease”
or an image copy thereof. The assignee shall be
subject fo and ?overned by the provisions of the
lease aril! regulations aéjpllcable thereto. (Eff.
711160, Reg. 1 [15/64. Reg. 17; an;

3120166, Keg. 22) _
Authority: AS 28.05.020
AS 23.05.035
AS 38.05.075

Il AAC 55.550. MODIFICATSON.*A lease
may not be modified orally_ur in_any moaner
other than by an agreement in writing signed by
all p.utie> thereto or their respective successors
in interest. &Elf. 7/1/60, Reg. I, am S/15/64,

Reg. 17; am 3/20/65, Reg. 22)
Authority: AS 38.05.020

AS 3505.035
AS 35.05.075

[l AAC 55560. CANCELLATION -
FORFEITURE, fi) Icaws ingood standing may
be camelled in v, lmiw or in part, at any time,

ipun i otel wid en agreement hj the lessee
an, til. dll

(M A *vv' i subi'.l to vneslstix¥ in v im**
or in part i inip'operly iv>uvl >di
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1 r1:>> titt.- j." 'vee 380 *1 this chapter. no

it ! v or adja-mt to @ incorporated
ipa“tty or other organized community may
Iv Ime i or a renewal lease issued until the

I».i*p.s-.v.! ii.< of tile land has hceii studied un.l
rciew.d jointly I;v the director and the local
aitiiavi."Cil planning agencies. (F.ff. 7/1/00, Reg.
Z am $/15/64, Reg. 17; am 3/20/66, Reg. 22)
Authority: AS 3S5.05.020

AS 35.05.035

AS 35.05.075

11 AAC 58.370. PUBLIC AND CHARITABLE
USF. (a) 1lie lease, sale or other disposal of any
Alaska lands or resources may he made to any
Aia>ka or federal agency or political subdivision,
or the lease, sale or other disposal for less that)
th- ?r-",: el e.nineas may he determined by the
director ..in]. approved by the commissioner to
be fair and proper ar.d It the best interests of
the public, with due consideration being given to
the nature of the public services or fundin”
rend ."id by the said agency, subdivision or
Htilirv *cit*;: application thcrofcr, and of the
tin:.", or the grant under which the land was
ecu; | md by Alnsha.

(b) flic director upon application filed by an
npr.1ii : it eligible under this subsection may, by
negotiation and without public auction in the
manner prescribed in this subsection, lease any
lauiU c.f tli - state for a term not in excess of 55
)ca: Before leasing, the dilector shall prcpaiea
il x¢* plan cud a land classification to insure
that I'a proposed Use 1is compatible with area
irtili/.uion. Before the land may be leased under
this subsection, it must be shown to the
satisfaction of the director that tlte land is to be
iissed for an established or definitely proposed
project, :m.l that the eligible applicant, as
he.-t.1ii>"let t"esciibed, lias the financial ability to
carry oat the project. The commissioner may
e>tabf"ds limitation on the acreage v.hkh may be
I:wed pursuant to this subsection to any

applicant.
y1l 11 apntic.ii 1> mi.1 r Ibis 1 <\ sb.iil
| m = to itﬂ joipi.railoiis,
.mi " u i"id's, ir viivlVs i*;; :ikimel and

mrtit " c¢ _I" .ivcly !> tha.il,lid ;. i.ehgi.ms
cl ’ .: ed.'cain.l purpiiv,1. i.f loi the
< ->-1]. v.diav. 1ii (be ;u> i lor
1,11 = ki .woiii’s i. i»e
i P a0 xa eh |

IHAAC 5K.3M)
I1TAAC 55.3¢0

subrot evidence that itisexempt from payment
of federal income tax.

(J) The director may lease such land to an
eligible applicant at a reasonable annual rental,
taking into consideration the purposes for which
the lands are to be wused and the financial
resources of the applicant, but in no case may
such rental be less than one percent of the fair
market value on lands acquired primarily for
development, or less than five percent of the fair
market value on school, university, menial
health or acquired lands. Renewal leasesmay be
issued at the discretion of the director upon the
expiration of any primary or renewal term. Each
lease shall contain a provision for its termination
as to al! or part of the lands upon a finding by
the director that the land or any part of it has
not been wused by the lessee for the purpose
specified in the lease for a period of two years.
No lease may be assigned or subleased, except
with the consent of the director, and in any case
may only be transferred to an applicant eligible
under this subsection. A lessee may not change
the use specified in tho lease to another or
additional use except with the consent of the
director. |If, at any time after the lands are
leased, the lessee attempts to assign the lease or
transfcr control over llzesc lands to another, or if
the lands arc devoted to a use other than Mi.it
for which the lands were leased without the
consent of the director, the lease atitomatically
terminates (Erf. 7/1/60, Reg l:-am 8*15/64,
Reg. 17; am 3/20/66, P.eg. 22)

Authority: AS 3S.05.020

AS 38.05.035

_ J AS 38 05.07/5
3/S

I AAC 58.380. TERM OF LEASE. lease may
bo issued for a period up to 55 vyears, if it
appears to be in the best interests of Alaska and
if approved by the commissioner; provided,
however, it (he iniial animal rental of a lease
docs not exceed SI1CO0, the approval of the
coiiunUsiciver > not rv.p.iived fi Il. 7 T.Ve) Reg.
I art 8/1° (1. Reg 17. am 3/20,m0, L)y
authority. AS i V.0 a)

AS «i>0.;.

AS .b: ni.M/.-v

11 A \(=58 ;/m AI'I"il mP "1 No < __. d.,iil

1, 1 f *u i.new < " . **si.'m». » | ti
ii].c. i*-an—l -.ai.'el.l*-. oo o
i Y m ! o L« o ‘el
5
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i, i !'le lessee,may elect Ina ! L 1 s rights
i the cnntellcd federal 1 eaas herein
pounded. aiul make application to lire diicclor
I,.. mstale lease for a lcrm up to 55 years. It the
1 «ei should elect, lie shall he allbrJcd the same
preference right as an expiring lessee as provided
i*-ec. 660 of this clupter. (Eff. 7/1/60, Reg. 1I;
a,a X/i 5/64. Keg. 17; am 3/20/66, Keg. 22)
Authority: AS 38.05.020
AS 35.05.035
AS 35.05.075

Il AAC 58.050. MATERIAL LANDS. Land
classified as material lands shall be available for
lease unuer this chapter. Materia! lands may be
ie."sed for purposes other than the removal of
materials, provided such proposed use is
lo.ivvent with the primary classification. (F.ff.
0/30/60, Reg- I; am 8/15/64, Reg. 17; am
3 27/67, Reg. 28)

Authority: AS 38.05.020
AS 38 05.070

It AAC 58.060, MINERAL LANDS. Land
ci "sii.ed as mineral lands shall he available for
Lv® eunder ll:is chapter, Mineral lands may be
L ev,i for p:-poses ol >er ,han the removal of
:ni"erols, |>rcovided si.cb  proposed use Iis
con. tent with the primary classification. (Eff.
=5 )60. Reg I, am 8/15/64, Reg. 17; am

3 32,<g7. Reg 28)

Authority AS 38.05.0 10
AS 38.05.070
I AAC 58 070. ITIHI.1C KECK RATION

1WD 8 Land classified as public recreation
'-11 snail be available for lease. Public
tv,i vt'on lands may lie leased for purposes
enher ili.ni public recreation, provided such
IV "T"svd wuse 1is consistent wi.li the primary
<d -sdication. «11f. 6/J0/60, Reg. I; anm
v I" o; Reg. 17;.im 3/22/6V, Rog. 28)

as 38 0loso
AS 38 05 0/0

Authority

(:1  <*>8.0X1) IRIVA 11Hi (K* A IbIN.AI
rget o Lo s8s T eillat IS I v'U'utloll
3 icav.d lot ib.it pofjin.i, sl:.:I! le used
“"coin. LJCi-"I IVi I".aliom | pn*J"0S"s No

“ ii -eden. e slia"t i ii. "iiutedini
I; 18~ Fiii,,o!1%, *in il
Lsusiem i 0 i e -0
(iin"iil e o

kit - il

NMIEiRM_KI

11 AAC 58.0 10
11 AAC 5SS 130

S*iUJSC IS

proper notice, c'ui".e! the existing lease. (Eff.

7.1/60. 17cg. I; am 8/15/64. Reg. 17; a,n
3 30/60, Reg. 22)

Authority: AS 38.05.020

AS 38 05.035

AS 38.05.07S

11 AAC 58.090. RESIDENTIAL LANDS.
Lands classified as residential lands and leased
for that purpose shall be used for residential
purposes only and 1in accordance with any
applicable builJing and zoning codes. In the
absence of such codes the lessee, shall, at least
30 calendar days prior to commencement of
construction or utilization, filewith the director
a plot plan and a genera! description of
contemplated construction. The director shall
reject said plan within 30 calendar day« after
receipt thereof if he deems such utilization or
construction contrary to the orderly
development of the area cr incompatible with
existing development. (F.ff, 7/1/60. Reg. |- am
8/15/64, Reg. 17;am 3/20/66, Reg. 22)

Authority: AS 38.05.070
AS 38.05.C35
AS 38.05 0 75

Il AAC 58.100. RESERVED USE LANDS.
Reserved use lands are available for leasing and
may be utilized under an Inter agency Land
Management Transfer. lands transferred to u
qualified agency may be utilized by”~subleirsc or
any other maimer, provided such utilization
shall be consistent with the function assigned
said agency and the provisions of the Land Act
and these regulations unless otherwise
exempted. (Eff 6/.50/60, Reg. 1. am 8/15/64.
Reg 1/.ahi J/27/69, Reg. 28)

Authority: AS 38.050 0
AS 38.05.0 /0

Il AAC 58.110. TIMBER LANDS. Timber
lands arc available for lease. Timber lands may
lie Lavd lot purposes other Ilian She removal of
tim! r. provided such proposed uw 1;ciuisistent
v.ill: (lie p.ii“iaty sl.usilic.iliun. (11l 6/30/(0,

Keg I; am 8,Is/i'|, Reg,. 17, am 3/J.1/(i"7, Ren

281
Auihnrils AS 510.S.D.7%
\S 7\ ()5 1571
itSi 5% :lm>")l ' Win; ,wit
I:1.:(0.5 f.NDs (a) > ' i Is
i.; .us I L il,n_ Tia 1 i ii.,Jiin

»0 8ab 708
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distyr ool » April 1Ml

I lit*> i *l*awd at u t-'i.t! ot r-u l* it? 1%
J.1IE j It ax-v Jot' lik* 11 tive yci... Cifit [**"!

t*..irded * I'i- highest bidder i public au-.tinu

I n;tteim o* 55 year; nr las;. At f*cspir.dim*

then current lair market rente! or. it-* L

I'mil tor th: balance of the term. Suel; appraisd' J
shall not contemplate the improvements msJe
hy the. lessee during the five-year period.

(h) The purpose of this provision is to make it
economically feasible for a lessee to develop
agricultural “lands that are not available for
purchase. (Eff. 7/1/60, Reg. l;am S/15/64, Reg.
17, am 3/20/66, Reg. 22) "

Authority: AS 3s.05.02c
AS 35.05.U35
AS 38.05.075

l'i AAC 58.130. RESOURCE MANAGEMENT
LANDS. Resource management lands are
available for lease under the terms and
provisions of this chapter. (Eft. 3/22/69, Reg.

8
| Authority: AS 35.05.020
AS 38.05.300

Il AAC 58.140. OPEN-TO-1*NTRY LANDS.
tipan-to-entry lands are available for Ilease
subject to the provisions ol AS 38.05.077. (Eff.
3/22/69, Reg. 28) _

Authority; AS 38.05.020
AS 38.05.0/7

ARTICLE 2. 'ERMITS

ceelill

200 Right uf-way or easement permit
210, Special land use permit

£20.  Roads to .subdivided state lauds

Il AAC 58.200. KICNT-OEWAY OR
| ASEMENT PERMIT, (a) The director, without
th-* prior appiova! of (lie commissioner, may
iv.ie permit; for roads, (tails, ditches, pipelines,
drill ~ sites, log storage, telephone  and
transmission lines or  similar uses  or
I pimvmeiiK Ap{)lication shall he made cm
I.uiu I>L-7Tn completed in In!l or en image copy
tLmu | and iiu hide therewith the required plats

"ape > alum fe't

SPEE'. 1] 1WAV, *11
1ITA 5, .0tF
'S i *hy j*ocde2ofa® b v
*htiloor ' lands, th. IGil L r
Mo 'xe th liet ore  olice [ > By el

'~r which is rontlguM-.s am! veaward of the
seitivi property <@ s cl; upland ov. my f -
Vit Q. one et by syell ujens i s stry
> the purpose f«r sviiicii the perirdt or an

caietiivtU may be granted.

(c) In the event the use authorize under said
permit is a hydraulic project, or uses any
eqmﬁment that will use, divert, obstruct, pollute
or change the natural flow or bed of any river,
lake or stream or that will utilize any of the
waters of the state or materials from any river,
lake or stream bed, the applicant shall notify the
Commissioner of the Department of Fish and
Game and shall obtain his approval prior to the
commencement of operations.

(d) In the event the use authorized under seitl
permit shall require navigable water or in any
wijy interfere with navigation, permission of the
Corps of Engineers. Department of Army, shall
b* obtained Erior to use. (Eff. 7/1/60, Reg. I;

am S/15/64, Reg. 17;am 3/20/66, 'leg. 22)
Authority: AS38.05.020
AS 35.05.035
AS 38.05.075
1 AAC 55.210. SPECIAL LAND USE

PERMIT. The director, without prior approval
of the commissioner, muy issue special land use
permits on such terms and conditions as_he
deems to be in the best interests of Alaska. (Eff.
7/1/60, Reg. 1, am S/15/64,'Mleg. 17; am

3120166, Reg. 22}
Authority: AS 38 05.020

AS 38.05 055

AS 38.05.0 /5

Il AAC 58.7.20. ROADS TO SURDIVIDED
STATE LANDS, (a) It is the purpose of this
section to ﬁrovide access to subdivided state
lands which are programmed for surface
disposal, and to provide access roads at the,
lowest possible cost.

(".) The diieelor of ill* Division of Lands may
c.mtuct with private persons Jot the
¢ ei.iru-tion id roads to and c¢m subdivided spue
| il- pu'grjma-.eil for surface disposal v.bi* h are
I more than si*, miles trout evicting ioad> or

i .In. ay”".

[TV
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Michn-al C. V. Smith ! ..ois: October 3, 1975
ii.l rector coxilm . . .
Division of Lands ; S" e t( ?iL= no
TEIsA».—*ONs NO- s
= 3>*
li. Koeves /2p ;M. susjiCT: Harry Cirn.-ru.ngs Lease;
Ass Lstanc Attornely Gemema!l ML 21928

AGO - Anchoraaa

This is a 1963 lease of University lands classified
as agricultural. Two independent legal problems have recently
arisen. Over the summer, 1 gave your office informal advice o0On
these problems, but it was apparently lost and forgotten.

On September 9, Mr. Atkinson of your office delivered
the entire file to me and requested that 1 handle the problems
it raises, stating that he and Mr. Eallback regard them, as
"legal."” Charles Tulin, attorney for Mr. Cummings, has since
contacted me at the suggestion of your office regarding one of
the two problems. I feel that it would be more appropriate
for your office to handle this matter on the basis of the
legal advice which follows, but I will do it myself if for
seme reason your office cannot.

This lease was sold at public auction in November,
1973. Cummings was the high bidder. Thereafter, between the
signing of Mr. Cummingsl conditional receipt and agreement to
lease and the issuance of the lease agreement itself, certain
"Special Provisions”™ were added to the lease agreement- These
Special Provisions, apparently unique to this lease, give rise

to two illegal questions. .

1. Is the Division foreclosed by the Special
Pr<> imions from raising”"the rent based uaon five year
reappraisals?

The statute applicable when thus lease was 1issued was
the origihal unamended Section 103 of the Alaska Land Act,

which then 1iimd:

All leases shel tipulate that the
annual rental < __mnt shall be subject
to adjustment r. i"ive-year intervals
nnd any charges Is . adjustments shall
be based primarily on a reappraised
annual rental value.

AN



:uel c.. T. Smith -2- Octobor 3, 1375

stanchire! loans for?, used 1ir. this transaction is consistent
. Tch. that statute; it provides that rental pay “or*sts will be
“rabject to adjustmer.t at each five-year interval iron the
. ."active elate” of the lease.

One provision of the Special Provisions could ba
intcrpretted as conflicting with that foregoing provision:

On or before the 19th of November 13GC

[che five-year anniversary cate] the

Lessor shall re-appraise the lands herein,
leased and tha annual rental for the

balance of the lease tern, shall then be *
adjusted to reflect an annual rental
predicated upon six (6) percent of the -
then current fair market value of the

lands herein leased.

The Spacinl Provi .ions recite that this procedure was approved
in 1963 by the President of the University and by the
Co.mission.er of Natural Resources.

This is a fifty-five year lease with a statutory
right of renewal. The original annuel rent of the 730 aero
parcel was set in 1963 at $300. In 1953, it was reappraised
pursuant to the above provisions of the lease and rent v/as
raised to $1,260 per year. In 1973, the Division notified
the lessee that it intended to reappraise and ra.iso the rent
again. For soma reason, reappraisal took IS months; on
/wey 22, 1975, the Division notified the lessee that tha

rent had been raised to $10,920 per year.

%

The lessee and his attorney naturally take the “c

position that no roadjusLment of rent r.av occur for the
balance of the term. They base this argument upon tha Special
Provision of the lease which seems to waive the State®"s power
to make five-year rent readjustments. Over the life of the lease,
this question is obviously one which could be worth hundreds of

thousands of dollars to the parties.

It is my opinion that lor at least two reasons the
Division should continue to readjust rents at five-year
intervals based upon up-dated reappraisals.

In Lha first place, the statute under which tha land
.teased required adjustments at five-year intervals.

39.03.103 (balLore 1964 amendment) : Therefore, the Special
provision which purports to waive readjustment conflicts with
th<* statute, which required it. For that reason lhe Director

uciod in excess ot statutory authority in attempting to waive

AGO
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:" jus t provision jur: JL953. Ci".:;ti.nc::" attorney has

re;::
wioLe itJen L: -1 AG 33.03.10) as it presently reeds

) uv satirize:: such a waiver; what hr over los™.:; or fails

4 : *¢c ; 0 . ir. that the waiver authority no*.: found in the-

second soubunco of that statute was not a part of the Lund

when this lease was issued, but was added by an cimor.cl-ant
in 1964. Sea, Chapter 44 Slav 1964. Car tainly the 1964 statute
*iv( not authorise a waiver 1ir. 1963.

There 1is another, independent reason why tha Special

Provision purporting to waive rental readjustment is unenforce—
able. As is required by statute, this lease was scld at public
auction. But 1i-t appears that the lease v/as offered to the public
at auction v/ithout the Special Provision which purports to waive
the rental readjustreat. Had tna Division in 1963 possessed
statutory authority to offer a long term, lease with a waiver

of rental readjustments, it would certainly have been obligated

to do so at public auction. Indeed, had this lease bean offered
at public auction with tha waiver, it would almost certainly
have brought substantially larger bids. For this reason, it is

ry opinion that tha waiver, even if otherwise authorized by law
in .1963, could not legally be engrafted to the transaction by
the Division after it had been offered at public auction v;ithout
that "bonus.1 Mr. Cummings bid on what was offered, and that

is all he got. 1/

2- 1Is the Snaclal Provision purporting to authorize
the conrcercia] luicvosting of timber iron tha leased land valLid?

This 720 acre parcel apparently supports a ccrmarcj-ally-
valuable stand of timber. The Division has ashed whether

Cummings rsay be permitted to harvest that timber for economic
gain rather than personal wuse. It is my opinion that he may
not.

The Alas..a Land Act authorizes the sale of timber on
bento lands either by sealed bids or public auction. AS 38.05.
.1.20.. As 1 understand 1it, no timber sale has been held with
expect to this property; instead, the State has leased the

land.

1/ Because these two independent grounds so clearly establish
ihe invalidity of tho lease"s purported waiver of rent
readjustments, | have not ackir. ssed the question of whether,

had AG 36.95.10°"% read in 1963 as it cioas today, the Director
could have leased these university lauds at public auction

with the rental re cjustrr.cent waiver without violating some
.ifauciary obligation imposed by 43 L.G.C. 5 394 or other lav/s.

AGO
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V. Ssrith -t," October 2z,

—;.:t uso-.1 by the: Di.v.ision.

;-gain, th:- for::. Ir- | agreer..—;:: so-. |
- thin C ;5e deals specifier®,iv vith thi;. rjif*iiirior*. pParayraph

-iee ol the _lease Since: that <<he lessee shall r.ot ceil, or

:. :.;ove for use elsewhere any timber, - provided, however
that material required in the enjoyr.er.t of this lease may ho
t-r.od after a Written permit therefor has beer, obtained free the
lessor.” "ins lease also provides thac “the lessee shall not
commit waste or injury upon the la .ds leased herein-7"" These
standard lease provisions are consistent with regulations on the
same subject. Although timber lands are leasable for other
purposes (11 AAC 5S.110), the timber itself may be sold for
commercial purposes only under the timber sale regulations,

1.1 AAC 76.005-. 385. Leasing of the surface with unrestricted
rig'hts to remove and sell the timber would circumvent tha
specific statutory limitations upon the. sale of timber.

This implicit statutory prohibition of the sale or
land as a device to avoid the timber sale provisions
is expressly reiterated in the Division®"s land
leasing regulations. 11 AAC 54.110 permits the ".ease of timber
lands, but only "for purposes other than the removal of timber.”
i-.hen timber lands or other lands chiefly valuable for the
materials occurring thereon arc: leased, the lessee of the
surface rights is not permitted to "sell or remove for use
elsewhere any timber, or any other material valuable

for building or commercial purposes {except insofar as that
material may be] required for the development of the lease—

hold.™ 11 AAC 5B.739.

lease of
of the Land Act

In accord with these statutes ancl regulations, the
lease and sale contract forms used for marc tharfta
ticoade by the Division all contain provisions unequivocally
prohibiting commercial harvesting of timber. The Cummings
louse .is a good example. If specifically states that

standard

Lho Lessee shall not sell or remove to.

use elsewhere any Limber, . .. or any
other material valuable for building or
commercial purposes; provided, however,

that material required in the enjoyment

of this lease may be used after a written
permit therefore has been obtained from the

Lessor.

l.Li?=wise, the lease provides that "the vossue shall not commit
w-isto or injury upon the lands leased heroin.

AGO
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1 C.. V. Saith

" "misunder3tandir.g so.".cornins Cvnm.inos" right to
env.;f i-.i.r.life tr..-c cour-erni. ¥ rental rend jusfcftent, springs
1 th"- it icv.a Special Provision* crdoto L»:io lease foilovine#

t. « auction. One of than roads as follows:

Permission is hereby granted tha Losses
to remove all or any portion of the
timber now growing or. the lands
included in this lease agreement and

to dispose of the tinher so removed in
such manner as he s"naxl see fit.

For precisely the same reasons which compel the conclusion that
tho attempted waiver of the State"s right to readjust rents is
void, the Special Provision concerning timber harvest is void
as well. The law applicable when the sale was he ”1 forbade

the granting of rightsto harvest timber for ocher than

personal use as a part of a land lease. Furthermore, even if
such a grant were then permitted by lav/, the lease offered

to the public at auction did r.oc contain this valuable right,
and therefore it not be engrafted upon the transaction

bv negotiation or simple generosity.

I suppose that this opinion will generate problems
for the Division of Lands, particularly with regard to tho
timber problem - for the Division has vacillated on that issue
in connection with this .lease and ultimately advised Kr. Cummings
in .11)73 that he was entitled to take the timber. Having
"reluctantly concluded that that advice was in error, | urge
tm™t it be countermanded immediately.

~ Perhaps the pnrsonnal of the Division of Lands should
he reminded that, they have no carta blanche authority to deal
with state lands. Their power derives enlrTrely from the ,
legislature. 1ft some trahs, the Corcrlessioncr has b{ re(t;ulatlon
limited ;he Director's abilily to ii.nlomsnt or use statutory
a.l'nority bv voluntarily imposing adcilLionel conditions and
limitations upon the powers given him by statute. The Division's
personnel ramt examine every proposed Dlivision action to determine
whether Luc legislature has authorised it by statute and, if
so, whether Division regulations permit it.” Unless both
¢ :u.lions arc answered 1.. Lba affirmative, tho proposed action

should not bn taken.

AGO 885714



v Ve A KLSEKH S "

n e, AVig>> \.\C 5N..S.11)
ITANFf "".®"J
dme  the "M DY iBLF e, < tiable i any lieloiigiug (Vi ov hereafter in any m'umer

el;or.'»d .my third paiiy or P>aiy clahe.j tfiet
I, .8 w101l owner -nip i: the event tie r.tcte
does ictci.c till-; t' if'; bud under lease, the
eoii.Jt'.i 'Ll leave shall than have the sar.e
SULiii... inice and effect as a non-conditional
lease issued under the regulations fit' this
chapter. (I w. 7/I/rt0. Keg |I; an; S;15,V>4. feee.
17;nm 3/3U/I>6, Reg. ? 2)
Authority: AS 38.05.020
AS 35.05.035
AS 35.05.077

ARTICLE 4. SHORT TITLE AND

DEFINITIONS
Section
900. Short title
910. Definitions

11 AAC 53.900. SHORT TITLE. This chapter
pertains to the leasing ol lands of the State of
Alaska ami to the jurisdiction of the Division of
Lands, Department of Natural Resources ar.J
related matter,. Tlie inter.t of this chapter is to
insure the c.p.iitable leasing of Alaska lami in a
minnoi that wal encov”c.e development for its
hh-hesi au.l Lest r.scAThis chapter may be
feietvcci  to as" the  “Surface  Leasing
Rewilalivens.,” (i Il 7/L /ffill. Lee I;am S/I 5/T-4,

lteg. 17; @M 3/20/66. H.g

23),
Authority: AS 33.05.020

AS 3.505.035
AS 33,05.075
I AAC 5S.9 10. i civil IONS. In these
I.gillations the following t ims shall have the

rr.Ccair'l indicated miles® the context clearly
ic*piiiesa ddbncul meaning

(1) “ngiiulturnl lands™ means those lands

which.  because  of location  adjacent
% evelojsment, physical and climatic leliluiV', arc
or may he made suitable tor [lo pioduetion ol

ay; i, ult 1L*irops;
t/> ' A:1" means the Al.ski land Aci 'S

3S505.
B)" W% - men: s

ti)IAL] 1a lin® & iidl liithin 1~
ol Loaeddt D MIlE el s or 1] <X

*o| m*'* e

acijuired 1y Ala * it
(5) "cbvdiic. €.ei* meat",” th: designation of
lands e.ccor.b®ng to their apparent best use: "
(>) “Toitiniefcia! lands " iti.atis tlios-e lands
which, because ol location, physical features or
adjacent developments, may best be utilised for
non industrial business purposes;

(7) “tommissioner” means the Commissioner
of the Department of Natural Resources:

(S) “department”™ means the Department of
Natural Resources;
(9) "director”” means the Director of the

Division of Lands, Department of Natural

Resources;

of Lauds
Resources.
delegated

(10) *"division” means Division
the Department of Natural

other

within
Administrative
duties cs prescribed by

powers and
law or regulations are
vested in the director;

(11) "fair market value"” means the highest
price, estimated i:i tern's of money*, which the
property would bring il"exposed for sale for a
reasonable time 1in the open market, with a
seller, willing bUt not forced to sell, and a buyer,
willing but not forced to buy, both being fully
infoimei! of all tin;
property i>best adapted or could be used:

purposes for which the

(1?) “grazing lands”” means those lands which
in their natural statu have the phywcnl and
climatic features that them
useful for the pasturing of domestic livestock;

make primarily

(13) “preference right grazing leas;" means a
grazing lease granted to a lessee whose federal

grazing leave was cancelled to allow the land
under leas; to be selected by the slate; .
(i-1)  "i.md" means n'l land® wunder the
iini“di.tior ol the division;
(15) "i.incuts a fare lea*.” i.v.i.J ci
L'l pn ,.omt Lithe A«.t and JN.'V& icgid.iiu, i~

Iiﬁ;) "meier il I.md™ HU oi' ia,m I m.[* tlii
alexnix® velll" " lot 1" Vi o™ iu; ] (n; TeH
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THE PRECEDING DOCUMENT(S) MAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL.



Problems with Chapter 58

1) Definition of various classifications of lands vary from chapter to
chapter in the regulations. They should be consistent at all

times. See chapters 56 and 58, for instance.

2) Lvery chapter oi.jht to have the same number of definitions; "i.e.,
commercial lands should be defined, as should be industrial, not
just one or the other. For instance, Chapter 58 dealing with state
leases does not have a definition of industrial lands, yet a goodly

number of state leases are just that.

3) Commercial-Industrial classification (Il AAC 56.610) no longer

exists, yet it still 1is un the books.

A) a. Public recreation lands classification should be tdoor ,,
recreation areas (which include parks, scenic overlocxs, camp-
grounds, etc., etc.)-- it should be removed from private recreation

lands because it conjures up the image of public use.

b. Some more descriptive term (such as cabin site or leisure or
recreational purposes) should be substituted lor outdoor rec, ational
areas under private recreation lands.

5 Classification of lands 1is supposedly the systematic designation of

lands according to their highest and best use, according to 11 AAC 56.610;

yet 1. AAC 58.910(5) says '"apparent best use'™, even though 11 AAC 53.900

AGO 805716



Problems (continued) 2

states "highest and best use".

6) Authorizing statutes must be shown in the regulations. Someone
ought to check that in minute detail. We came across a couple of
omissions just checking on problems with state leases. (Omission
of AS 38.05.105 authorizing specifically half of 11 AAC 58.520.
Instead, they cite the very general and broad .020, .035 and .075.
The same thing is true of AS 38.05.135 which deals specifically
with public and charitable uses on leased land, but 11 AAC 58.370

just mentions the old standbys of .020, .035 and .075.)

7) What constitutes tha annual rental rate? How it is to be arrived

at needs to be spelled out in the regulations.

8) Related to 7) above, annual rental value (which should not be
pegged to the fair market value, but in fact is determined by it
due to the non-existence of private leases comparable to those
offered by the state) should be defined, which it is not now, in

the regulations.

°)] Watershed Lands/Timber Lands-Classified. Defined separately in

Chapter 52; combined in Chapter 58. Must/should be consistent.

10) What 1is the difference between "may not be disposed by sale™ (52.0G0)
and "shall not be sold" (562.030)? If they should be identical,

make it one or the other.



THE PRECEDING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.
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ITHIl LtEIOMTAIS e o
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM September 14, 1976

SUBJECT. Surface Leasing Policy of State Owned Lands
T0: The Honorable Kay Poland

FROM  Elke Kallah
Research Analyst

This memorandum addresses various issues which have been raised in
conjunction with recent rent mcreases on state leased lands and, as %ou
reqested, comments .on points brough Y easeholders protestln%
rea?liustment of their rents on ? n?] %roun S, &/ the are
surtace leasing of state owned lands eefl Investigate

In summar){ we found that the rent mcreases apgear to be in comlpllance
of current, applicable statutes. However, we did. discover numerous
|rre ular|t|es and |ncon3|sten(:|es |n the re(I]u lations which govern
surface egsmn%] of state ands V\/a elieve that the varioys short
comin s and_ambiguities of the re(I;u aU%ns have contr|but?d S|?n| icantly
to th lease oders erce t|ons hat the increases are illegal’ or

arh |trarg Tho Informatjo data gertammg to surface [easin
requlations have been submltte fo the chairman of the Administrative
Regulation Review Committee, as is a copy of this memorandum.

* k k k k k k k k k k k k x k%

|.  Rent Increases

Substantial jncreases of rents in th
o Sl 2l t“t%*ted 10y us TEROLL, aL8, 1D ISLs iieh
came U for reapEralsaP 5% and 1 9 ﬁ 8 {0 USY)V ﬂ

DIvIs| H tigg As can [1)e seen, some o? hg steeper Incréases
occurred In .

e process of re\ABpralsaI

AGO 885718 ~*



The Honorable Kay Poland -2- September 14, 1976

Records show that the Drvrsron of Lands ado ted the gohcy to use
"market rental rates for %P rarsas and g#rarsa of state
lands, when and wh ere a o parab nvate rental market exrsted
as earlx as March 1 1973 This ecrsron Was ma e ecausect %
Division of Lands beheve that enoug prrvate leases existe

then which were com ara le to certar ty Res of state leases to
Institute market rental rates rat er.than charging contract rents
at the rate of six gercent of the tair market Vallie of the property
as “\Was and continues to be the case when no market exrsts So far

this policy has been limited In ication primarily to industrial
and cgmme)r/crafl leases in t %e Anc?tprna e area, psrnce ayprrvate market
for other types of Ieases 0es Bot exrst at this time. However, a
subdivisio resent

q ern% uilt H Ancnorade in whic f e lots
are being lease rather th ern 50 ererore, state leased
lands in”Anchorage which are ¢ assrfred as resrﬂentral may soon be
(reJappraised on“the basis of economic rather than contract rental
rates as established by the Division of Lands.

Current private market rates in Anchora e are comparable to those
char ed Peaseholdmrs |n the Anchorage I dustrra éjtr%d)vrsron accord-
Ing 10 the Division o ands (h Alaska Industrial Su drvrsron

15 located on Sec. 16 school % Pr owntown Anchora

Instance, we have een advised by the Division. of Lans hat Alaska
Industrial Park, a private mdustrral subdivision on the southwest
corner of C and 44th Streets _charges an annual renta of erght
percent of éhe 'ap rarse fair mar et vaue with enodr five
year rent adjustment provrsron art of the lease. aars omgany
and Casr-Gottstein Propertres ase their industrial lands at

ﬁte of_seven gercent However, unlike Alaska Industrial Park,
they will not Subordinate their’ lands; i.e., take a "back seat to
the |mprovements on the land which have been financed by a third

party.

LeasehoHers have charged that the Drvrsron of Lands has not used
comparable parcels or roE er apgrarsa methods wnen it reappraised
certain lea es in the Aﬁ i(trral ub |vrsron In Anc orage
and a utility lease In the Matanuska Valley. However, all_attémpts
to have these c arges substantrated b¥ the’ leaseholders with support-

g ﬁa have b gn unsuccessful t% We have Iooked at a

domly selected appraisal done the Division of Lans
famrlrarrze ourselves with apprar |ng methods emp oy g the
Division of Lands. thoucTr vrr: claim no special ertise in this
|r;)raerl r'althe appraisal appeared to be thorough, exten ive and im-

THEISHT A Yl 5
b rreedth.nrrmn el o
of some other statutory ae mrtron (%j

monetary returns on state leased
however, is another subject.
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The Honorable Kay Poland -3- September 14, 1976

The decision to use market rental rates was further refined. and
delineated when the Board of Education instructed the Division 0
Lands. at 1ts August 28, 1975 meeting in Kodiak that hepceforth the
Division was to obtaln 'falr market rental” \J on all leased school
lands.  Since Sec. 16 and 36 |ands were conve)fed to the state to
9enerate school revenues, 1t Is only reasonabe to expect that
ents should reflect this when they come Up for LPeh% IC_adjust-
ment, particularly in light of the djrective issued by the Board of
Education to charge market rental value.

The Division of Lands is quite W||||n% to admjt that in the East
the Ap ra|s|n% Section in ‘the IVISIO of Lands was viewed a

oor relation”, wh|ch aecounts for the contmumq low rents over
the years In violation o the aww hich grow es that ",.. no land

ma)f e sold_or leased for less than the pprove pra|sed market
\t/t?etjeeb cotrectln ast h@e@ L It?r(]:hlsregawtea hlmé)w rent%aW rat s
on sta¥e leased g nds, tengf ng the |nd|V|duaI Ieaseholders

|
not necessarily the people of

A legal o inion ﬁoty attached
ommi smner n prevent
Iowermg the increases.

11. Rate of Contract Rents

The statutes provide that the initial rent shall be de
based on the “approved, appraised market value" (38.05.
that subsequent’ readjustments of the rents be based on a
praised annual rental value" (38.05.105)

Mich controyersy has arisen. over the term "annual rental value".
Protesting leaseholders claim that rental vaIue cannot be peg %ed to

t
tt]
Alaska in general.

r m the Attorney General's office
the Commissioner” from waiving or

termined
31")

and
reap-

the marke value, .that it IS somethm? ess. The Sources we have
checked for a definition of rental value state that rental value
1S--
8 mon%tary amount reasonably exgectable
[ tenq { to the agreed use of real estate..
Usually, 1 |s established hy competitive
cond|t|ons

1/ Memo from W Bruce Atkinson, ADL, to File, dated November 17, 1975.
2/ Real Estate raisal Pr|n0| les and Terminology, Society of Real
Agg . PI ??e pgryausal I\Hual

Estate Apprali al Estate Ap anual, Jerome
Knowles, Jr and Assomates n. 286.

AGO 885720



The Honorable Kay Poland -4- September 14, 1976

From the above it aprﬁears that rental value is established by
market conditjons. roblem which has and continues .tg exist in
Alaska, though, Is th at In_most instances the state (Division of
Lands) makes™ifs own market. There Is no private market to speak
of for agricultural, grazing, recreatronal and other classified
lands. Therefore, the sta]e hrstorrga y has Fse a percenta?
rate of the falr market value instead of renta value to_determine
rents on leased lands. = As mentioned earlier, where a private
market exists the Division is charging market rental value.

UntrI 1968 this rate Was five percent. There is nothing in writing
which exdp alns wh t e rate wa ?et at five percent, hut we have
peen told that thé five Percent lgure was a_minimim amount derived
from the ublrc and Charitable Use statute of the Alaska Land Act
which stipu %tes that the rental shall be not less than five
Rercent fair market value on school, university and mental
ealth, or acquired lands (38.05.315(d)). "Also, the Tate of
interest on the unpaid. balance of contract sales of state lands was
five percent at that time, and the reasoning, according to Division
Personnel was to standardize the contract sale and contract rer“
ates. In 1968, then Commissioner of Natura Resources Tom Ke g
rarse t e rat% to six percent because he five percent was t
low. Again_ there Is nothing in writing Whrch Would su stantrate
this. ~The Division of Lands” now, chargeS six percent of the fair
market value when there IS no Brrvate lease market and the Iease IS
of a non-revenye Producrn nature. The Division charoes ug

ght and one-halt percent (8 1/2%).or the market rental rate, when

a private lease market exists and when the Iand N 8otent|a|
revenue producer; 1.e., land w |ch IS classified and/or zoned
commercial, industrial, or residential.

The raising of the lease rental percentage rates, in some instances
tsuoh as the AIaska Industrial Subdrvrsr n), together with reappraising
he leases based on fair market value ave " been responsrble for the
steep Incr ases The Drvrsron of Lands |s quite cognizant o

otential harg s |p% -such 2 pol |c>f cv\ri]ate]s or certain Ieaseholders
artrculg/rly or ‘those individud old non-income producing

eases

Muoh of the bad feeling that was generated over the rent increases
ﬁ]ro bably could have geen avoided Tf the Drvrsron of Lands had been
P L e i,

V] Ignifi ,

jaustsr?ratltlet aﬂd dleofensr Iesggnd b E ésooonnusg\glan %r |?nosraﬂgtof
apprajsal teymin u Visi I
sBPprrsrn? th ? ggho?ders fgl that the !

arbitrarily and caprrcrously

DI
Division has been acting

3/ Mo from W Bruce Atkinson, ADL, to Michael C. T. Smith, ADL, dated
November 4, 1975.
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The Honorable Kay Poland -5- September 14, 1976

Speoral Provisions on Certain Leases Limiting Reappraisal to One
Time

Acoordrng to the Divisjon of Lands, four leases exist which have a

foecra provrsron on the back side tf the last page which indjcates

t at the ease | be r% g?rsed bat once five Vears after issuance
f the Initia ease ese leases have been reappraised now ‘or a

second time, and the four leaseholders are protesting the reappraisals.

A Ie%al opinion rssued by the Attorney General's office, dated
Octﬂ er 3, 1975, hol ﬂs that the Divjsjon of Lands exceeded Its
authority’ granting the special provisions on several grounds.

A hb statutory authorrt% exrsted to rant the exemptron from

five gear rent adjustmen ? é)ar ntly ?] our ‘leases were
Issue rror to passage of a 1964 bill“which amended 38.05.105
provrdrng or warvers due to special conditions.

B. However even if they had been issued after thjs amenolment
ecame law, th e S ecra Provr ,on v/ould still be invalid since
05 075 stipulates tha fe has to pe on a form art)proved
gttorney general.  Cljarly, these leases were not on an

prove orm

C. Finally, the sPecraI rovisims are invalid hecause the leases
were offered Ftron without the special provision
being part of th terms of tne lease.

As a result of ﬁhe above | %al oprnron earts of %ulatron 1 AC
58, 12?, which allows For tho special provision on university and
school " lands, should be changed mmediately.

Whrle checking rnto the above matter vre found that the Division of
ns 1S a(o arentg In vroIatron of 38.0 ?] Leasing Procedures.
rs sectl sta]te that "(T)he drrector or his representative

shall Immediately 1ssue a receipt containing a description of the

land or rnterest leased, the price bid, and” the terms of the lease.l

According to Division of LandS personnel this has never-been done.

It would" a poear that erther the Division of Lands should provide

e bidder the "terms of the lease" at the time It |ssyes the
recergt or tho reference to the "lease terms" should be removed

from 38.05.075.

Improvement to Leased Properties

The charg has peen. made bv several Iea?]eholders in the, Alaska
Industri E Subdivision t rr and been reapo Qrse {
properly because imp rovements o the fandhave been’ taken In

consrderatron even though the lease states quite clearly that the
and 1s to be reappraised in a state of rmorovement similar to that
t the land described In the lease at the time the lease v/as 1ssued.
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The Honorable Kay Poland -6- September 14, 1976

F]" .. In a state of improvement similar to that of the land described
erein at the time this lease was entered into.").

The Drvrsron of Lands maintains that while Ieaseholders cannot be
that mattey, have never been penalrzed for th e |m rovements
made to thgrr Ie%sed lands, im rovements whrc were mia Pu lic
ex ense and which as a consequence raised the value of the a ea of
the lands under lease should be reflected in the reappraisal.
are told that this practice is consistent and standar procedure in
the rea#prarsrng busmess While we are not appraisers, the
reasoning seems to make sense.

Short of gem rovided with data lﬁy the Iea %holders Ewhrch

have aske ut not recerved W |ch would pear out their ¢harge
hat | J)rovements the have mad e to their lPropertres were bernﬁ
mc luded In the rea raisal, we cannot assume that the Division s
not reapprarsrnq properties exclusive of improvements owned b
the individual Teaseholders, or that they are not applying profes-
sional standards when appraising lands.

* * k% k% X% * * * * *

Conclusions

Qur mvestrqatrons indicate that substantive and/or long term relief to
the Ieasehoders regardrng ?errodrc rent adjustment of their lease-

B | gé % Proba g not Possrb Hd% Ehe exjsti q statutes. If It IS
elieved that Increases of rents should be limited n some vva that
rents be readjusted on a different basis than percentage of fair mar ket

value or fair market rental value as is the practice now, it wrll be
necessary to legislate to that effect.

No new legislation will be nefessar to r%rﬁurre the Déaartment of
aturaI Rsources (Division of  Lands) their regulations into
com nce v%rt existing, a plrcable statuteﬁ of to ' cean them hp S0
‘ the ampi urtres regarding . me mn? ano{ the mconsr?tencres ot the
an uage and definitions used” in the Yegulatigns are ermmated While

no New"|egislation IS necessary for the revision and uE) -dat mg the
[)egulatroéJ ISE recommenged that the a%rcabe authorizing st}atutes
0 revised as necessary to be consistent clear throughout.” They are

not now, in some instances.

EK:&
Attachments
cc. The Honorable Jalmar Kerttula
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JAY S. HAMMOND, Coycrnor

October 22, 1976

Mr. MI|t Barker

Legislative Finance Division
Pouch WF-State Capitol
Juneau, Alaska 99801

Re: Data Request. Land Lease Reappraisal Costs.
Dear Mr. Barker:

This 1Is In reply to your telephone request of October 20, 1976 for data
regarding costs of appraising State leases during the last year.

Our records Indicate a total number of 661 parcels have been appraised
during tho last 12 month period, roughly from October, 197? to Octobor,
1976. OF thes-j 661 units 176 tracts have been reappraisals of leased
properties. Considering the percentage of staff time spent on these
leases, Including salary, per diem, travol expense, appraisal review,
and secretarial help, It is calculated that approximately $31,900.00,
or roughly $180.00 per parcel, was expended In reappraising these prop-
erties.

I hope this data Is adoqunto for your needs. Should you require further
Information feel free to call on us.

S Inceroly

&uio? y

W. Bruce Atkinson
Chlof, Contracts Administration
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fd ) Ba//s/yd>
October 6, 1976

J. H Hogan, Director
Legislative Flnance Division
Pouch HF - State ap|to|
Juneau, Alaska 99301

Re: Data Request. Land Lease Reappraisal Cost.

Dear Mr. Hogan:

This is.a sadlg delayed response % ¥our letter of August 25, 1976
requesting information on costs of "the reappraisal program recently
conducted by the State for much of its leased land".

Regretabl){ we are unable to send you the data you request as it is not
exactly clear what you are seeking. Reaéopralsa fforts here at the
Divisign of Lands iS5 a continuing” proces handle reagI]oralsa

State lease lands, statewide, as the need (lease anniversary dateﬁ arises.

|f Kou could be more explicit regarding the particular appraisal effort

perhaps we could help you.
Yours truly,
ruce_ Atkinson T WVVE
Act|Bng Chief, Lands & Water XA()/«
/ w7l //,/> “nil
fr fnd
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JAYS. HAMMOND. GOVERNOR

NN:\T or N\vnii\r ihsoiiufs

OFFICE OF THE COMMISSIONER / urn floor. state officeblag.
February 17, 1977 / POUCHM - JUNEAU SSSU

The Honorable Kay Poland

Chairperson, Senate Resources
Committee

Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Senator Poland:

As you are aware, there has been a great deal of concern lately
over State land disposal polio.” s and procedures. This is occa—
sioned particularly by the recent problems in reappraisal of
certain leases in the Anchorage area.

Responding to this conce-n, the Governor 1in October of last year
appointed an Ad Hoc Committee on State Land Practices and Proce—
dures which has been meeting since, 1in an effort to bring together
expertise on this continuing problem. Members of that committee
include Bill Mack, Chairman of the Alaska Land and Leaseholders
Association; John Norman, an attorney with the firm of Cole, Hartig
Rhodes t Norman; Hugh Gellcrt, President of Bear Fritz, Inc., (a
land development company with interests in Anchorage and the Kenai
Peninsula); Lidia Selkregg, Anchorage Assemblywoman and Professor
of Regional Planning at the Arctic Environmental Information and
Data Center; Jamie Love, Director of the Alaska Public Interest
Research Group; Grant Ccisler, Vice President of Alaska Mutual
Savings Bank; Carl Marrs, land manager Tfor Cook Inlet Region, Inc.;
David McCabe, professional appraiser representing the Real Estate
Appraisers®™ Association; and Herb Lang, former Anchorage Assembly—

man and Presidentof Alaska Sand and Gravel Company. Legislative
members appointed to thocommittee wore Senator Mike Colletta
and Representative Ted Smith. Upon Representative Smith"s resig—

nation he was replaced by Representative Clark Gruoning.

This committee has held meetings on a weekly basis since its incep—
tion in October and has also convened one evening meeting for the
purpose of taking public testimony. We presently anticipate that
their deliberations will be complete bythe end of February and
that they will at that time have a report prepared for delivery

to the Governor. We expect this report to include several changes
in law, numerous changes 1in regulatory authority of the Department
and a number of policy changes in how those laws and regulations

are executed.
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The Honorable Kay Poland - 2. February 17, 1977

We are also proposing that the committee meet with Legislators
and other 1interested parties in Juneau prior to finalizing its
report. We look forward to setting a time for that meeting.

We want to assure you that we share your concern over proper
administration of the State"s resources and look forward to an
opportunity to dismiss the land disposal policy in detail 1in
the near future

Gay R. Multin
Coi.amissioncr
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M Li@wORAG@GDUM March 9, 1977

SUBJECT: CSSB 159, relating to leasing of state lands

T0: Senator John Sackettr Chairman
Senate Finance Committee

FROM: John 3, Chenoweth
Legislative Counsel

The above-referenced bill has been referred to the Finance
Committee.

Should the committee concur in the changes to the original
bill made by the Resources Committee, please amend page 1,
line 23 to make reference to "the preceding ten-year period-"l
rather than the five-year period mentioned, to conform to

the alteration of the reappraisal period from five to ten
years.

JBC:hjd
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TELEG

ftc* ALASKA A1JCKS ,J3p?C
PHONS; 566 6440™ ' 27
IPMAFUB AHG JUNSAU, ALA35A 995C0

1-02 1225M0S1 03/32/77
TLX BAGOYASOC AHG
169 ANCHORAGE AK MAR 2

PMS SENATOR KAY POLAND
POUCH V = = |

JUNEAU ALASKA 99811

RECEIVED REVISED corY OF SB 159 AND HAVE REVIEWED 1T WITH THE
LEGISLATIVE COMMITTEE OF THE INDUSTRIAL LEASEHOLDERS ASSOC.

THE UNDERSIGNED MAJORITY OF THE COMMITTEE CONCUR WITH THE BILL
AS REDRAFTED. WE FEEL IT IS NOT ON.Y IN THE BEST INTEREST OF
THE EXISTING LEASEHOLDERS, BUT ALSO IN THE BEST INTEREST OF THE
STATE OK ALASKA , IN THAT IT CONFIRMS THE STATES DESIRE TO MAKE
PUBLIC LANDS AVAILABLE ON A LEASE BASIS.

IN BEHALF OF OUR ASSOCIATION OF LEASEHOLDERS, WE WISH TO EXPRESS

OUR THANKS and APPRECIATION FOR YOUR EFFORTS.

VERY TRULY YOURS
KEN DAVIS
BOB FCRD

LOWELL MACNUTT 8 4-"
AGO 8857Z.



Introduced: 2/15/77
Referred: Resources and Finance

i W
1IN THE SENATE A'BY POLAND, CROFT AND HUBER
: (Z S SENATE BILL NO. 159
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 TENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to the leasing of state land other
7 than for the extraction of natural resources; and pro—
8 viding for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section 1. AS 38.05.085 is repealed and re-enacted to read:
u Sec. 38.05.085. TERM OF LEA.SE. (a) The lease shall provide that
12 (¢D) for tzh?e initial If-year period of the lease, che
13 shall pay the state a fixed base annual rental to be agreed upon by the
14 parties in compliance with the provisions of this chapter; however, this
15 annual rental may not exceed erigtfc per cent of the fair market value of
16 the property as determined in (b) of this section;
17 (2) the fixed base annual rental to be paid by the lessee

fk'9"£.* shall be readjusted when the initiaIXB?I—year period of the lease has

v 19 expired and, thereafter, every -6r((5:>>reN years; and
20 (3) the readjusted annual rental shall not exceedfjrg?guhtj per
21 cent of the fair market value of the property as determined in (b) of
22 this section or 50 per cent more than the amount paid each year during
23 the initial period or the preceding five-year period, whichever i3
2 £h1jhd'r\.7 QujEr/L
25 (b) When it becomes necessary to determine the fair market value
% of property as required by (a) of this section, the lessee shall appoint
27 an M.A.l. appraiser and the state shall appoint an M.A.l. appraiser.
28 The two appraisers so appointed shall, within a specified period of time
23, agreed upon by the parties, make their appraisals of the property in

- °8 159 AGO 885730-j-*
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question. If the two appraisers agree upon the fair market value, the
determination is absolutely binding on the parties. In the event the
two appraisers are unable to agree, they shall together appoint a third
M.A_I. appraiser who shall then make his appraisal of the property in
question. When the third appraisal is completed, the two of the three
appraisals which are nearest each other in their determination of the
fair market value shall be averaged and the resultant sum shall be the
fair market value of the matter in question and absolutely binding on
the parties. All co3ts incurred in making the appraisals provided for
in this subsection shall be borne by the state and the lessee equally.

(c) The lessee shall make advance payments of the annual rent or
portion of it as the director, with the approval of the commissioner,
may require.

(d) A preference right lessee of grazing or forest land may follow
the payment schedule established in his cancelled federal lease or
grazing permit if he so desires.

(e) Notice of all actions by the department affecting the rights
of a lease or lessee shall be given to the lessee.

(f) A violation of a provision of this chapter or of a term or
provision of a lease subjects the lessee to appropriate legal action,
including, but not limited to, a forfeiture of the lease.

* Sec. 2. AS 38.05 1is amended by adding a new section to read:

Sec. 38.05.103. RIGHTS OF HOLDER OF SECURITY INTEREST. (a) If
there is a breach or default ofa termof a lease or of the provi-ions
of this chapter relating to a lease, the division shall provide written
notice of the breach or default by personal service or by registered or
certified mail to the lessee and to any holder of record having a

security interest in the leased property. The notice shall also make

demand upon the lessee to cure or remedy the breach or default within fin

SB 159 -2- AGO 885731



10

1

13
14
15
16
17

18
19
20
2

22
23
24
25

26
27
28

days from the date of receipt of the notice and demand. IT a lessee
fails to cure or remedy the breach or default within 60 days, or within
the additional time which the division may allow for good cause, ths
state may, subject to (b) of this section, exerciseany rightwhich it
may have at law or as set out in the lease.

(b) If a lessee fails to cure or remedy a breach or default within
the time allowed in (a) of this section, a holder of a security interest
vrho has received notice under (a) of this section may cure or remedy the
breach or default if the breach or default can be cured by the payment
of money or, if this cannot be done, by performing or undertaking in
writing to perform the terms, convenants, restrictions and conditions of
the lease capable of performance by the holder. The holder shall act
within 60 days from the date of receipt of notice under (a) of this
section, or within an additional period as the director may allow for
good cause.

Sec. 3. AS 38.05.105 is repealed and re-enacted to read:
Sec. 38.05.105. PERIODIC RENTAL ADJUSTMENTS. (a) Each lease

2SO0
shall stipulate that at the conclusion of the initial JsS-year period of

the lease and at intervals of.;ﬁgﬂ years thereafter the annual rental
payment 1is subject to adjustment. Charges or adjustments shall be based
primarily on a reappraised annual rental value. However, if the director
of the division of lands determines that residential development is the
best use of the land, the reappraisal period may be lengthened or the
readjustment waived in accordance with regulations adopted by the depart—
ment. Before a waiver of rental adjustment is issued, the land shall

hr.ve a current reappraisal. A waiver 1is valid only if residential

development actually occurs, and only if necessary for obtaining primary

long-term financing. The regulations adopted under this section shall

ensure that the state receives a fair return from the Iland.
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10

12
13
14
15
10

17

19
20
2
71
23
24
25

26
2
28

71

(b) The provisions of sec. 85(b) of this chapter are applicable to
reappraisals of leases required by this section.

* Sec. 4. The provisions of this Act are applicable tostateleases which
are in existence on or before the effective date of this Act if a lessee
under a lease elects, in writing, to be bound by this Act. When a lessee
elects to be bound by the provisions of this Act, the state shall enter into
a new lease with the lessee for a term equal to the full period of the
original lease which 1is being terminated that is consistent with the pro—
visions of this Act. However, for purposes of determining the annual rent by
the state, the fair market value of the property which is used to establish

the fixed base annual rental for the initial period of the lease may not

exceed the fair market value as it was last appraised on or before January 1,-

1975, or, if the lease was entered into after January 1, 1975, on the basis
of the fair market value at the time the lease was entered into.
* Sec. 5. This Act takes effect immediately in accordance with AS01.1,0.-

070(c).

ACO 885733
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fitth Avrnue Otlice: P. 0. Bet 3-3SB9 ® Anchorjgc. Aljiki 99*01 ® 907/7741B21

February 22, 1977

Mr. R. Ford
Anchorage Camper Center

Re: Senate Bill 1159

Dear Mr. Ford,

We have reviewed Senate Bill 159, and feel that if inacted
it's passage would seriously hamper long term financing for
business affected by the Bill. The reason for this comment
Mr. Ford, 1is that lending institutions would be wary of the

repayment knowing what the lease expense would be at a further

date without the same guarantee from the business®s profits.

I hope this memo will answer your question. My reply is general,

but 1 feel sound.

Any further questions on the matter you

may have I will try to answer.

Regards,

"Vice President

AGO 885734
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Anchorage Camper Center
Alaska's Recreation Vehicle Supermarket

2756 Commercial Drive Anchorage, Alaska 99501

907-277-0556 907-274-4434

Feb. 22,1977

Mister Chairman

Ladies & Gentleman

My name 1is Robert Ford, President of Anchorage Carnper Center,
Vice President o.f Bovsen Investment Corporation - Alaska
Excavating Contrs., and owner of R 8 M Rentals, a company

dealing in leasing in the private market.

I am here today to speak on behalf of Anchorage Camper Center,
presently holding ADL Lease 003065-7, Lots 15,16,22 and 23
Block 10 Alaska Industrial Subdivision comprising 70,000
square feet. I speak for myself, but 1 am sure the
appreciation for your time and effort in getting our pro—
posed bill in the Legislation is felt by all the lease—

holders of Alaska Industrial Subdivision..

In reviewing SB 159, 1 feel that somewhere along the way
we v/cro not able to express our position and also the lending
agents position in clear cut terms or you would not have
seen fit to change Cec-1 38.05085. Let"s explore that change

from 25 years level term to ten years.

*GO0 «8*135



Ten years 1is not acceptable to the bank to protect their
loan where there is no subordination of the fee. The state
will not subordinate so the only way we can obtain a loan
for improvements on lease land is to either have a health
bank account yourself, which very few now days have, or
have a lease with a long enough level term lease on the

front end to convince the lending pecpl>e that you will be

able to amortize the loan and also stay in business.

I feel safe in stating that any loans for improvements 1in

our sector in the last ten years have been made on the finan-—
cial statement of the rnan, not on the lease. Therefore 1
stongly support the twenty five year fixed base annual

rental concept so that we may secure long term money for
expansion. That way we can improve and upgrade our leases

to the best use of the land.

I would like to comment at this time and submit figures
to .illustrate that the 50/5 increase every five years after
the level term is not in my estimation a viable solution
and this 1is the breakdown of my lease at the appraised

value c¢ch of January 1,1*575
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AAB\A 1illi JyfSiTAT, DInCK 10, 10043 15, 16, 22, 23 and 4
A/ ALKU IAWD VALE 61, 10'miko

TRV
Tro

10-15
15-20
20-25
25-50
50-55
35-40
40-45
15-50
50-55

e
05

h0#
50
50
505
N5
N5
505
'A%
505

il (R ATATED
1006w 61.167.00
150-5 91,750.00
w56 13762500
w75t 20615300

S06.25¢  309.656.00

750-3% 46448700

1130.07 69673100

1703614 1,045 100,00

2,562,921 567 653,00

5,844,534

2,351,479.00

RATRTS

| 43,933.00

35,700.00
55,050.00
82,575-20
123,362.40
185,794.80
213,692.40
413,040.00
627,0-1.20
940,591.60

(Rlizei

& 43,955.00

35,633.00
140,633.00
223,253.20
347,120.60
532,915.40
311,607.80

1,229 647.30
1,35",709.00
2,19 300.60
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Ladies and Gentleman, 1 can not. comprehend paying the
astronomical figure of ft?,797,300.00 for 70,000 square
feet of land over the next 55 years. I realize inflation
is on the rise but God help us all if we are to be faced
with figures like these and more, especialy land we can

never own.

I thank you for your kind attention.

AGO 0857 38



BEFORE A HEARING PAITEL OF
THE ALASKA DIVISION 0? LANDS

In the Matter of Protests
of Various Leaseholders in

ALASKA INDUSTRIAL SUBDIVISION

o N\ N\

Watttewj, Dusa 3cBail*

HEARING PANEL PROPOSED DECISION AND RECOTir.NOAOIOM

INTRODUCTION

Pursuant to a letter of November 2, 1976, written
by ?iichael Smith, Director, Division of Lands, to lessees
holding leases in the Alaska Industrial Subdivision, an
administrative hearing was hold December 14, 15, 20 and
21, 1976. The hearing was called to give the lessees an
opportunity to protest the five-year reappraisal of certain
state leases within the Alaska Industrial Subdivision, said
reappraisal resulting in substantially higher annual rental
payments. The hearing panel consisted of George Hollott
from the Division of Lands; Kenneth Zar.sov:, an appraiser
with the State Division of Petroleum Revenue; and
Timothy G. Middleton, an attorney in private practice.

The Divio ion of Lands (Division) vms represented at
tha hearing by John Gissberg from the Attorney General®s
Off ice. Representing various fTeafitl"holddrs waf~"dnuglns Daily,
ar.d representing leaseholder Groh & BanUert, a partnership,
v/as Clifford Groh.

Testifying .as witnesses for the Division were
Ronald Dunn, an appraiser with the Division; b<'art; Kesliug,
a fores tor vgth th” Division; end Eugene liarp with tha Department:

of Highway:?.

ago

885739



Testifying as witnesses for the lessees were 1.\on
lirov."s, Jim Cristophcr, Joe VMlhour, lessees; "red Il"errava, and
Errol 1 Pin-mons, appraisers; John Hamper, a hanker; .Andraw Hose,
an attorney; and 1&ul Kimball fror.i Lyndon Transport, a lessee.

The relevant provisions of the lease lorn, regulations
and statute are set out as follows:

(1) State lease provision calling for reappraisal:

"IS]Juch payments to be subject to adjustment at
each five-year interval from the effective date
hereof, 1f the lease term hereof exceeds five
years, such adjustment to be based primarily upon

a reappraised annual rent 1 value of land in a

i fcatc of improve:,:?eit sini lar to that of the land
described herein aL the tin this lease was cnto.red
Into.

(2) Regulations governing rental: 11 AAC 50.520 and
11 AAC 58.410:

11 .AAC 50.520. ADJUSTMENT OF RENTAL. All leases
si ill stipulate that the annual rental payment
shall be subject to adjustment by the director

at five-year intervals and any changes ox- adjust—
ments shall be based primarily upon live reappraised
annual rental va?ue. The director shall take into
consideration the following factors in reappraising
tha annual rental value: the value of comparable
lands in the same or similar areas, exclusive of
buildings, structures, appurtenances, equipment,
land fill, clearing, leveling or roads owned by

the lessee. The commissioner may waive one or

more of che periodic: rental adjustments or lengthen
the reappraisal period, when a lessee who has
acquired a tract of land for multiple unit lousing,
cornnarcial, or industrial development can demon—
strate to the satisfaction of the commission..**:

that such action is essential in order to obtain
the primary long-term financing or loan .insurance
required for development of the leased land. Jn
order to qualify, applicants must furnish written
evidence that, 1in requiring n .waivar.of rental
adjustment, the lending or 1insuring agency As
applying a generally applicable rule. 1LlaAvers
shall remain in effect only during tha term of

the loan but shall not exceed 40 years.

11 AAC 68.410. ANNUAL RENTAL. Annual minimum
rentals shill be computed from the approved
appraised market value, except in the case of a
preference right grating lease, and shall be. the
lowest acceptable bid in the event oC an auction.
Annual rental shall be tha basis of bidding for

AGO
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all surface leases, except as provided in see. 440
of this chapter. Annual rentals in amounts up

to and including $250.00 .shall be paid on an annual
basis. Annual rentals in amounts above $250.00
shall b? paid either annually or in quarterly
installments, at tha discretion of the lessee.

All rentals shall be paid in advance.

11 AAC 5S5.900. SHORT TITLE. This chapter per—
tains to the leasing of land of the State of
Alaska and to the jurisdiction of the Division

of Lands, Department of Natural Resources and
related matters. The intent of this chapter is
to insure the equitable leasing of Alaska land

in a manner that will encourage development for
its highest and best use. This chapter nay be
referred to as the "Surface Leasing Regulations."

(3) Statutory provision dealing with rental adjustments

effect as of May 1, 1976:*

AS 33.05.105. PERIODIC RENTAL ADJUSTMENTS. Each
lease shall stipulate that the annual rental pay-—
ment is subject to adjustment at five-year inter—
vals and charges or adjustments shall ba based
primarily on a reappraised annual rental value.
Hov. aver, when development of the land is not
otherwise possible due to special conditions,

the reappraisal period mav be lengthened or
waived under regulati “»pted by the
coami.ssioner .

in

Because the hearing panel is composed of an appraiser,

lawyer and a representative of the Division of Lands, it is
considered appropriate j.n formulating recomnendalLions to the
Director that the panel exercise independent judgment based on
expert testimony presented nnd exhibits offered. Accordingly,
we do not accord Lhe Division®"s position any special deference
which might be applied in an administrative appeal in the
judicial process.

The basic question to be Resolved in £his hearing is
the determination of a fair rental for certain Jots within tho
Alaska Industrial Subdivision. This fair rental 1is to bo
determined for Lhe five-year period Illay 2, 1976, through Kay 1,

1981, the third rental adjustment p< .jod since Lhe leases

\ fis section has since been amended, Si, Ch. 267 SLA 1976.

-3.
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cor-V*ccod on Mny 2, 1961. Trio Division hud adjusLed
tho annual rental of the leases in question as of May 1, ID/IL.
Vhir, adjustment hod been bused on r. reappraised fair it jt
value and an increase in the rental rate fro «Gf. to 81. The.
m
res. praisr.l and adjus truant ware based on the relevant provision
of the statute and regulations quoted above. Additionally, the
term "fair market value™ 1ir. defined in 11 AAC 58.910(11) as:
"Fair market value™ means the highest price,
estimated in terms of money, which the property
would bring if exposed for sale for a reasonable
time 1ir. the open market, with a seller, willing .
but not forced to sell, and a buyer, willing but
not forced to buy, both being fully informed of

all the purposes for which the property is best
adapted or could be used.

I
IPSUES
The issues appear tobe the following:

(1) An interpretation of the lease, regulatory and statutory
provisions, as to the nature of imp.-over".ents tc be j.neludoO ir. the
appraised value.

(2) Whether cr not the term "primarily" as used in the lease,
regulations and statute means that the Division should consider
other factors in arriving at areappraised annual rental value.

(3 Whether the Division®"s appraisal was in accordwith the
law and consistent with the relevant market conditions, particu—
larly as to (a) use of comparables and (b) determination c"

original condition.

(4) Whether the St rental rate is appropriate in vW. eeof
rcrkel conditions, the provisions of the stale louse not four!

J*. private leases.

AGO 885742



MSCUSSZ0 i "
J\. Pt.iij"0 of 7mp»~oy.*..c.nL;:
Vil0 _loosen., represented at this hearing ivto.vorolL th*:

ter:?. "state of improve vent" to r-i3.‘h the at:*-to of improve;".vnl. of

the entire Alesha Induotri al S.ibdiv.ision. Specifically . th:.-
lassoes interpret this to mean that any inprovenants loutsids

*
of lot boundaries Pine:a 19C.1, such as road;: and utilities, are to

L-e exclv.dod fro*", consideration in the fair r.v.rhet. valua of the
subject lots. The approisals conducted by Mopkcs. Ferrara an.il
Siphons for the losses:; and presented at the hearing refineted
adjustments in value to account for tho cost of thoua ir.prov.e-
nsr.ts, particularly cost of accesr.. This vkt based on language
in the lease indicating value should be based on lo.r.d in a similar
state of irprover-ent as land described in tha .lc-ie at the 1lbare
this lea*e vas entered, into; thus, the refocanoe to "original
condition.” The regulations, howare?:, are core explicit in
dotamining v.het inprover.u-T.:-.-: are to be excluded. The J7Zr.e.l
believes it could I> inappropriate, .in view of regulations a.;*
principles of equity, to exclude frev. the value of the lea
property ir-p:aver.entoff the property, especially when such, j.ri
provenenfr. v;era paid for by the Jeux.or. When a lcsr.ee can de. :.<+
strail; “ that such off property 5r.provox.ent vj&s paid for by alr. or
his predecessor in interest, a cii.fjfo.vent approach shaul-1 ho used.
both the State and tho lessees agree th it any improvements r.:.f2
vith.tn lot bovtdnri.os by Jesvee.:-; arc; to Jpe dig_gp.:i—it—led in ii;
value t.ion. The Panel finds in favor of the State in intor<eenh.ing
this phrase "state of i."-prowv'ent” to Mean only the enr "itivn
-t* e subject lots nnd that. O1ll improvements r.ivwc; sir.the.
1l ns vqire entered into v.hich lie outrode of the lot li-vn.'nrle:;,

D omifically roads, vmter, sever, and any other a;-.a.itics
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which affect the value of tho subject lots; a:i<; to be included in
the fair rax kot value of those lots.

A further disagieunant among the pr«rU.xcs involving
the "state of improvement”™ is that of the original condition
of the lots before any tenant improvements were Made. The
State"s appraisal witness,, Mr. Bunn, testified that as far
as he could determine after reference to soil maes, aefigl
photos and consultation v/ith variou:; knowledgeable individuals,
that the soils were basically adequate for building development
with a nininun of site preparation required for any development,
that no substantial amount of overburden needed to be removed.
Hr. Bunn admitted his findings in this regard were based
largely on the lack of evidence to the contrary. He did
not, apparently, attempt to gather evidence from individuals
who developed the leased land. Several other witnesses
testified as to moderate to severe conditions of peat and
unstable soil conditions at the tine the leases were originally
entered into. The lessees*." appraisers, Mr. Simmons and
Mr. Ferrara, after thoroughly investigating the original
soil conditions v;ith various knowledgeable people indicated
that it was still not clear exactly what the soil conditions
were on each parcel. There was adequate testimony given
that most, if not all, of the subject lots hud conditions
of unstable peat soils in depths ranging from one to four
feat, with testimony given concerning .individual spots where
tha depth of paat extended 14 feat* In.Mr. Itorrnra"r appraisal
of Lot 4, Block 2; Lot 12, Block 10; Lot 10, Block 9; Alaska
Industrial Subdivision, he stated that soil conditions probably
varied from two to throe feet of overburden along Commercial
Drive on the north with overburden deepening .in the area

of Rampart Drive and reaching depths of two to three feet

-6 -
AGO 8857*4



again along Jit. View Drive. Mr. Ferrara testified that
a} though he wax uncertain nrs to Lhe actual soil c-aallifc
at Lhe tine the lear.es waxes catereel into, ho .felt a roOLscic
condition v?as that approximately two feet of fill vyc: roeaired
on Llic average for devaloin"<nt of those lots which he osti: uttod
would cost, at* the tine of reappraisal, $.50 per square
foot. Mr. Simmons® appraisal report and testimony regarding
soil conditions were similar to those of Mr. Ferrara. In
Mr. Simmons® appraisal of Lots 0 and 30, Block 10, lie estimated
a current cost of surcharging, the pant with gravel in an
amount adequate to support parking and storage yards.was
$40,000, which divided by total site area of 40,031 square
feet equals $.87 per square foot. In the Panel®s opinion,
the investigation /.:d analysis by the lessees”™ two appraisers
were reasonably well supported and much more creditable.
than tha investigation, analysis and testimony given by
the Division.
B. Meaning of Primarily

The lessees contended that because the lease,
regulation and statute all use the adverb "primarily"™ to
modify the verb in, "such adjustment to lie based primarily
upon a reappraised annual rental value,"™ that the State
should consider other factors in arriving at an annual rental
value. The lessees poi.nl 1o 11 AAC 58.900 wherein etha iuter.fc
of tho regulation.; is spelled out, i.e., to "insure equitable
leasing™ to "encourage development."™ Accordingly, the le.vw.c>
presented evidence, unrofuted®l*y tfm Division, of the difficulty
in obtaining financing Toi. development of the leaseholds.

The Division"s position was that the word r.aaut
nothing now with respect to the. leases under cuestion, but

that it referred to Lhe. since repealed provisions for waiver



of five-year adjustments in cases vrhcrt! such « \aivsr is:
necessary to obtain long-tum financing. The Division stressed
the point that the lessees never attempted to obtain the
waiver. Tha Panel finds the Division"s argument to be without
merit. First of all, the word "primarily"” applies, if at
all, to the reappraisal. The waiver would naan there would
ba no reappraisal at all. The suggestion that tho lessees
should have attempted to get the waiver is also without
nerit. The date of the reappraisal was May 1, .1976; the
date the waiver renea. became effective was June 22, 1S76.
Assuming that the lessees had notice of tha reapprc. >al
simultaneously with the reappraisal, there would be only
six weeks in which to get the waiver after reappraisal.
The lessees indicated such actual notice of reappraisal
car.e much later, in June and July; this was not rebutted.
It is also unrealistic tc believe that tha Stats would have
agreed to such a vaivor.

The word “primarily™, taken along with 11 AAC
58.900, 1is not without meaning. The Panel believes that
the Division should consider other factors besides a determina—
tion of open market rent. The present state of the lease
ar.d regulations makes it difficult to arrive at a readily
ascertainable meaning, especially in view of the duty owed
to the people of Alaska by its government to obtain a good
return from the State land. WPiIe principlesvgflIegislative
interpretation dictate that the word be given meaning, tha
Panel finds it difficult to do so. Because nothing was
presented to resolve this dilemma, tha Panel refrains fronm
attempting a definition beyond suggesting that doubts or

ambiguities be resolved in favor of the lessee.



IX AAC D0.<10 state"., that annual nlniw.:n re;ik«ls
shall be computed fror.i tho approved appraised market value.
Kent paid for land in th": open Market v>?o0co in typically
doLemined by, and expressed an, a percentacre of the market
value of the land. Therefore, a reasonable cytitrate of
the fair narke"c value of the land in question must first ..
be r.adc before a market rent can be derived. The generally
accepted method of appraising vacant land, and that which
was used by all three appraisal witnesses, 1is tho direct
market comparison approach. Al.l three of tho appraisal
witnesses utilised definitions .in 11 AAC 59.810(11), and
11 AAC 50.520 regarding the use of comparable land sales.
.All three appraisers used the same basic techniques in adjusting
comparable land sales for differences in comparison with
tho subject lots. Tha major fa.ccors for which adjustments
were made were for increa.se in price levels between the
dates of sale and the date of appraisal, neighborhood location,
specific location (corner or inside lot, street improvements,
utilities available, zoning, etc.), and physical characteristics
of tho comp rab.les, including such things as soils, topography,
shr.ee and easements. As the panel finds that offsito ir._pi-ovomeal
rada since .1961, specifically water, sewer, power and road
irprcvements are to ha included in arriving at the fee market
value of the land, the Panel addressed itself to the major
points of disagreement between the”~State and lessees”
appraisers which are adjustments for time inc-cront, neighborh9%9
and an electrical transmission line easement. |

(1) Tine Adjustment
All throe appraisal witnesses agreed that r. rapidly

rising trend of price levels for industrial laud was evident



during the* two-year period prior to the appraisal date of
May 2, 1976. Mr. Bunn testified his conclusion \r.3 that
a time incxCTroent rf 3.h% per month was appropriate; both
Mr. Ferrari* and Mr. Simmons concluded a time increment of
2i per month was appropriate. Mr. Bunn used 10 comparable
sales which indicated a range of time increment from 2.80
per month to per month. One example which tended to
limit Mr. Bunn®"s testimony in this regard was where he compared
the sale of one parcel with a later saie of another parcel
to arrive at an indication of time trend. Mr. Bunr. did
not adjust £or other factors but compared the two sites
as equal in value when actually one of the sale sites had
much loss utility than the* other due to its very odd shape.
Also, Mr. Bunn utilized sales in a faster growing area of
Anchorage (South Anchorage) 1in arriving at a time adjustment.
The Panel believes a reasonable upward adjustment for time
increment to be 2% per month. This belief is based on the
fact that Ferrara and Simmons used sales of property nore
likely to reflect accurately the increase in value in the
Mountain View area. The Panel finds the lessees” appraisers
more persuasive on this point.

(2) Neighborhood Locations.

Mr. Bunn used 18 comparable land sales with Lyo
from the immediate Mountain Vicv; area, two from the Anchoreg «
Industrial Park in tha Ship Creek- area and 1-i*in the South
Anchorage area in tha vicinity of International Airport
Road. Mr. Bunn"s testimony was that the Alaska Industrial
Subdivision*"is comparable in location to the other industrial
areas of Anchorage# that price levels for industrial land

was similar and that no adjustments were required for
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neighborhood location to Die* cor.tpare”blc sales used. Me.

Simmons and Mu. Ferrara both agreed that the Alaska industrial
Subdivision neighborhood was inferior in price levels to

cither of the Ship Creek or South Anchorage Industrial area.
Testimony was given and agreed by all parties that the Alaska
Industrial Subdivision is well located in proximity to the
downtown business center of Anchorage, is close to transportation
facilities, and has good arterial access. However, testimony
was given that the type and intensity of uses, as well as

the rate of development within the Alaska Industrial Subdivision
aro inferior to the Ship Creek and South Anchorage Industrial
areas. The Panel agrees with the lessees”™ appraisers in

this regard and finds that the prices of. comparable land

sales from the Ship Creek and South Anchorage Industrial

areas should be adjusted downward before arriving at a comparable

market value for subject lots in the Alaska. Industrial Subdivision.

(3) F.lcctrical Transms sion_L.ine Fasoxont .

Testimony was given and evidence presented concerning
an electrical transmission lino easement 45 feet in width
which crosses diagonally through the Alaska Industrial Subdivi—
sion. According to testimony, no permanent structures may
be built within the easement right-of-way and no structures
may be placed closer than® 10 feet vertically and ho.vi.zontally
from the electrical wires or supports. Mr. Uer.n testified
that the transmission line easement was not important and
would not result in any loss in valuta LO tho lots crossed
by the easement.

Mr. Ferrara testified that there is a loss of
value 1in varying degrees caused by tho casement, depending
upon its location within each affected lot. Although Mr.

Ferrara said he did not have, time to investigate the effect
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on value to n sufficient degree to estimate vhol. lost; in

value would be involved for specific: lots, lie said one measure
of the loss in value would bo tho cost of relocating the
cusa.no.ic cither within the public street right-of-way or

along the propgrty boundaries.

Mr. Leon Brown, a lessee in the Alaska Industrial
Subdivision since May, 1953, to the present, testified as
to the problems encountered in developing four lots which
v'erc affected by this transmission line easement. The Panel
notes here that Mr. Wilhour said he complained to Peanuts
Main on the staff of tho Division of Lands with a resultant
rent reduction because of the effect of the easement.

The Panel believes that the evidence 1is conclusive,
and common sense dictates,that the electrical transmission
line easement has an adverse effect on value. The Panel
suggests that the testimony of Mr. Ferrara as to the cost
to cure method, that is the cost of relocating the transmission
line, is only one way of Measuring this loss in value and
that other appropriate means of estimating loss of value
nay ba used. Before Mr. Ferrara®s method is used, an investiga—
tion of the feasibility and likelihood of moving the lino
should be made. The Panel notes that the transmission .line
affects in a substantial way four of the reappraised lots.

Or.? method might be an actual computation of the value of
the lost area.
(41 BonlLai Bate. * . e *

The May 1, 1976, adjustment, in addition to using a
higher fair market value as a basis for computing the annual rent,
also increases tha rental rate from G% to 8t. This, ?ir. Bunn
testified, vras done because his review and analysis of private

leases in the community indicated that ClI was the more appropriate

rate.
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The lessees protested that this increase v.w; unworraniv

They argue that various provisions of the state lease r...*%e
it loss desirable than a private lease and that therefore
the rental rate .should be lov:ier. The major differences
vhich made the state lease less desirable were asserted
as follovrs:

() Lack of .subordination. Many private leases allow
for subordination of the fee to any encumbrance placed on
the property to secure debt financing. The state lease
does not provide for this, it only allows the financing
agency to step into the shoes of the lessee by way of a
"collateral assignment of interest.” Mr. Bunn testified
that this provision vras substantially the same as subordination;
thus, r.o downward adjustment should be made in the rental
rates to allow for this. The testimony of Andy Hoge, an
attorney heavily involved in lease financing, and John hamper
of Peoples dank persuade the Panel that Mr. Bunn®"s perception
of subordination is simply wrong. The lack of subordination
in the State lease is a very significant factor for which
adjus Tnent in rental rate should be made.

(b Lack of arbitration and rent ceiling. Many private
leases provide for arbitration of disputes over rent or
rent ceilings or rent payments adjusted in accordance with
the cost of living index. The State®"s lease contains none,
of these provisions. Mr. Bunw maquﬂo ettempt.i,o adjust
for these provisions. The lessees argua, with considerable
merit, that provisions such as rer.t ceilings, linking adjustments
to the consumer price index, and arbitration provisions
provide some degree of predictability as to v/hnt tha rent
will bo in tha future. This predictability is absent in

tiic State leases, which provide for a unilateral adjustment



of rental:; by the lessor.
(c) Option to purchase. Many private leases also
provide an option to purchase. The State®"s lease co.nvVa.ins
no such provision.
(d) Floating caii-ar.anfc. Tha State"s lease contain:;
a floating easement giving the lessor the right to grant
easements or righLs-of way across the .leased land vith compensa—
tion for improvements damaged »*r destroyed, but docs not
provide for consequential damage. Tlie private leases do
not reserve this kind of casement.

Most private leases contain one or more provisions
which i.rke them more advantageous to tha lessee than the
State"s lease. Contrary to testimony of Hr. Hunn, the Statels
lease contains no provisions more advantageous to the lessee:;.
Given the long term of the State lease, the Panel does rot
baT ™72 tho right to renew is of. significant benefit to
the lessee. The evidence is ovc.rwhalr.ung on this point.

The bar.her, attorney, and lessee"s -ppraigers all testified

to the more noxious State lease. Thus, the Panel believe:;

the increase in rental rate to 8t j:; unjustified. The general
market rate for private leases is no doubt in Lhe 8* range;
however, some allowance should be. made for the less desirable
features of the State lease. )"or the above reasons, tho

Panel believes a return, to the Gu rate would accurately

reflect tho market rental value for a State Kk\Tr.>*.
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In summary, tho Panel makes the following fX.tiCLi.ivja:

1. The Division incorrectly iv.nl3 no allowance lor rite
preparation to arrive at a fair market value .in accord vitli
the lease. The evidence van overwhelming that there was =«
substantial overburden to remove, from one tc four feet with
some Till required perhaps on most lots.

2. The Division®"s appraiser incorrectly arrived at a
tim, increment to use for upward adjustment of comparable
sales. The Panel finds that the 25 per month tine adjustment
suggested by the lessees”™ appraisers to be vail founded and the
correct one to apply in the appraisal of tho subject lots.

3. The Division®"s appraiser used some 14 sales fronm
the South Anchorage area as comparables in his reappraisal.
Only four comparable sales were taken from an area near tho.
subject property. The Panel 1is cognizant that Hr. hunn vas
attempting to find land of the same zoning classification as the
subject lots to use as comparables. llo.3var, tin Panel find's
that the rate of development is higher in South Anchorage and
that the type and intensity of uses 1is grcalLor. Soma appropriate
downward adjustment should be made before arriving at ini ap—
praised value of subject lots from those South Anchorage ruler..
Additionally, Lhe Division®s a?praiser sgould.Foqsider the com-
parable sales used by the lessees®™ appraisers, even though they
vcrc of differing zoning classifications.

S The Division®s appraiser should h:\vo, but did not,
~ [ ] [ “ —»

adjust downward the value, of the lots which have an electrical
transmission line running through them. The I1%anel finds from

the r.iap submitted by the Division that this line has caused a
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substantial diminution in the value-, of nt least four of the
j-eapyt-aisft.1 lots. Additionally, the Panel finds that the
tidjufifcrar.nL suggested by M<", I"errara to be appropriate only if
it wara economically feasible to move tha line, and likely that
such a cure could be cc.nsurraabed.

5. The rental rata of 85 is excessive, considering the
private lease market and the disadvantageous provisions in the
State lease, including: (a) no subs JinaLio:: of fee, (b) no
rent ceilings, (c) unilateral adjustment with no arbitration, (d)
floating easements, (e) lack of option to purchase. Syeeiiically,
the private leaser, examined contained one or more of the following
advantageous conditions: (a) subordination, (b) an option to
purchaf-a, (¢) rent ceilings, (d) arbitration; and none contained
floating oasar.ents provisions.

6. The Pane] finds that subordination and collateral
asr.ignr.wat are not tho same «s suggested by the Division3
appre.iser. The evidence on th?r. point is overwhelming, consist—
ing of the testimony of a disinterested expert, Hr. Mog-i, that
financing of a leasehold interest is typically much more favor-
able to a lessee when the land lease contains a subordination
agreement. Hr. Kamper, Mr. Simons and ft:. Ferrara agreed with
this assertion.

7. The advantages alleged to be present in the Stat*
lease, arc more illusory than real. Any advantages to the right
to renew the 55-year State lease- aqd rocoving”ir/provenaftts is
insignificant in relation tolthe disadvAntdgenun feature,
described 1in Finding Ho. 57 This 1ir. supported by weight of

0
the l.onfiirony of expert witnesses.

8. The lessee.l; had no vo.-1 opportunity after they had

received notice of tho reappraisal and b;lcore the effective
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dale of the rqval of the waiver C©" r.djuf*?Ks«fc l.o .cuc-l: a

v."fsiver. Itt. v/as unrealistic to thir.!: they might have reason to

seel; cuch s waiver* prior to rocei.vi.nt; notice of the jrony.prc-.iJStil.
9. The effect of the adjusted, rentals is to disc-yj.ro9s

develop.-flant of the subject area rather than to further the

objective of encouraging clovelopr 3nt, which is the inte.it of

the leasing regulations (11 AAC 58.900) ..

10. A new reappraisal by the Division should ba conducted.

v
cotiCLUsio:;s 0? law
The Panel having heard legal argument and read the
memoranda submitted nukes tho. following conclusions of law:

1. The lease and regulations read together require that
the Division include in its appraisal of subject lots the incre—
ment of value generated by offsite improvements, such, as installa—
tion of roads and utilities into the. subdivision, with Lho. pro—
vision that any utility hook-up to a main trunk lino which was
paid fc* by tho lessee or a predecessor not bo include!, even
if it is off the subject property.

2. The terns "such adjustment to ba based primarily
upon a reappraised annual rental value of land”™ and "any changes
or adjustments shall be based primarily upon tha reappraised
rental value" found in the State®"s lease imd 11 AAC 58.S?) man
that the Division should consider other factors*besides a rnip-
praised annual rental val u.- inlarr}ging at rmW;djusted rental .
This 1is so because of the use. of the adverb "primarily"” to
modify tha verb "based.” The principles of interpretation dictate
it. be given moaning; without the pros‘once, of this ward the
Division would be able lo consider Orly the reappraised annual

rental va"luc.
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3. The reappraisal of May 1, 1976, tho subject of this
hearing, was not clone consistent with tho provisions of 11 AAC
53.900, which expresses tho intent of the leasing ch.pte.v of
the Administrative Cocle.

Subordination of the fee and «_ollaterr.l assignment
are substantially different as a natter of lavw/. Subordination
of the fee means the fee can be encumbered to secure debt
financing for the lessee. The holder of a collateral assign-—

ment merely steps into the shoos of the lessee.

Vi
RF.COM* IERDATIOWS

Implicit in the above discussion and findings is that
the Panel finds the Division®"s reappraisal unacceptably high.
Therefore, tha Panel recommends that the subject lots in the
Alaska Industrial Subdi.vison be reappraised by the Division in
a manner consistent with Lh.o above discussion, findings and
conclusions.

In addition, the Panel believes further recommendations
are appropriate. Tha present lease and the present leasing
policy should ba modified. These modifications should be
designed to put the Stalel on \competitive footing to the degree
possible with private lessors and are as follows:

1. In accord with tho provisions of the lease, the
lessees should be encouraged to record expenses incurred in.
site preparation so that tho. "Brfg}nal 5Bndft#6;7 c.en ha more
adequately ascertained.

2. Tho lease language should be clarified to remove any
possible jJneonsistoneior. with 11 AAC 53.520.

3. To insure some predictabj.!.tty, place sons control ever

tho size of the rental increase through utilization of a coiling
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on the* size of the increase*, in rental every five yec.rs.

4. Provide for arbitration of dispute;: over the annual,
rental arrived at after a reappraisal process and ovrrinterpre-
t<ition of other sections of the lease. This would ameliorate,
the current unilateral nature of rent adjv-sine-its.

5. Eliminate the floating easement. The State could
exercise the right of eminent, domain to condemn. The condemna-—
tion would result probably in greater compensation for damages
to the lessee, especially in viev/ of the Supreme Court decision
in State v. Hammer, 550 P.2c. 820, thus the lease would ba
more attractive to the leasing market. Additional?.y, the
language in the current lease i.s ambiguous as to damages com—
pensable. This ambiguity only encourages litigation.

6. These above recommendations, if adopted, would
assure the State a competitive position in the lease market,
encourage development of the leaseholds consistent with the intent
of the leasing regulations, and be equitable to the lessee. The
Panel also believes tho State should be able to obtain a good
return on its land. Accordingly, if the recommendations a. to
the lease are adopted, the rental rate should be changed to
reflect the removal of the undesirable asptoes of the State
lease.

7. Suggest an ar.end.nant as to AS 33.05.J.G5 to eliminate
the term "primarily"™ from the statute, and also eliminate thin
terra from the regulation and the lease. Tljis is aw.bigvoand

t - % /A
assuming it has meaning, it nay encourage individual c.cconr/j-
dation of lessees by the Division. This, the Penal believes,
is not in the State®s bast interest in lhat it could enaourago
political maneuvering to attempt to obtain this nceemn.oualion,
and may well mean uses other than the highest nnd best ur:;

would be perpetuated. Also, tho presence or such an avbiui.ty
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could load to an cverr;:; of ad ".Inislcat.ivo discretion ,

8. Finally, should ";ome or all of the* above ganc-ral
recommendations ba ultimately adopted, them legislation should
bo suggested for enactment providing all present lessees the
opportunity to negotiate modifications consistent vith tho
cl:nncjcs adcpted. >

RESPECTFULLY SUBMITTED at Anchorage, Alaska, this

?0 day of January, 1977.

TIMOTHY G". Mi"DDLETOd
Hearing Panel Member

WyT~/
Heari.ng Panel

650.0373 1C. HOLLHTT
Hearing Panel Member
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THE FOLLOWING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.



COMMENTS AND SUGGESTIONS OF THE
ALASKA INDUSTRIAL SUBDIVISION LEASEHOLDERS
ON SB 159

By virtue of the fact that the leaseholders of state
lands within the Anchorage area designated as the Alaska Indus—
trial Subdivision have a great deal, if not everything, to lose
if remeiial legislation is not forth coming which would (in some
manner) alleviate the untenable situation they presently face, it
would seem only befitting that they offer their comments on SB
159 which was introduced in the Legislature on February 15, 19~7.

Prior to undertaking a section-by-section analysis or
critique of SB 159, the state leaseholders think it may be
beneficial t.o submit a brief outline of the pertinent fac*s which
surround this controversy. Specifically, the purpose of this
background material is twofold: first, to familiarize the reader
with the dramatic changes which have occurred recently in stabs
land leasing policy arid to emphasize how those harsh changes now
threaten tho economic survival of the state leaseholders in
Alaska: second, such facts establish and support the leaseholders”

contentions brought out later in tho discussion of S 159.

1. In 195(1 the territorial, government of Alaska made

the policy determination that an area of government-owned land

located east of and nearly 1inacecsible to Anchorage be leased Cor
commercial and industrial purposes. This area of Anchorage w:a

then leased to Lhe highest bidder at public auction for a term of

55 years. The area 1in question was designated Lhe Alaska Indus—

trial Subdivision, and during subsequent years other lands in it

wore leased under terms comprable to those written into the

initial leases. One of Lhe basic provisions of these Leases, and

tho one bringing this controversy into existence, was codified
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into state law in 1959 (S7t art. V, Ch. 169, SLA 1959). This
statute (AS 38.05.105) reads in part:

Each lease shall stipulate that the annual

rental payment 1is subject to adjustment at

five-year intervals and charges or adjust-—

ments shall be based primarily on a reap—

praised rental value

2. Upon statehood, the Department of Natural Resources
Division of Lands for the State of Alaska, officially reaffirmed
the prior land lease policy mentioned in number 1 above, in
adopting its administrative regulations on July 1, 1960. The
regulation which set forth the intent behind adopting the "Surface
Leasing Regulations”™ read in part:

The intent of this chapter is to

insure the equitable leasing of Alaska land

in a manner that will encourage development

for its highest and best use. (Emphasis

added) (11 AAC 58.900)

This regulation and its intent still remain on the books, and the
state has never changed or attempted to change the highest and
best use classification of the Alaska Industrial Subdivision from
its original designation as commercial industrial lands.

3. During the period of 1958 through the spring of
1976 the leaseholders in the Alaska Industrial Subdivision devel —
oped their lands and established business enterprises at a consid—
erable expense in both money (substantial portions being borrowed)
and time. Tho state Division of Lands during this same period
had followed rather consistent and tolerable annual rental read-—
justment practices under the authority of AS 38.05.105. Annual
rentals were adjusted upward from 4/°A to 100"i during this period
withouL undue protest from the leaseholders.

4. In Lie spring of 1970 numerous leaseholders hold—
ing state leases in the Alaska Industrial Subdivision were given
notice that their leases wore to be reappraised and five-year \
annual rental, readjustments made. Such notice caused no partic-

/ a

ular concern among the leaseholders because ol past state policy.



5. In May and June of 1976 the state Division of
eLands advised the leaseholders whose lease rentals had come up
for readjustment that their new annual rental payments had increased
anywhere from 600% to 800%, and in some cases even more. To say
the least, this came as an overwhelming shock to the leaseholders
and they immediately registered protests with the Division of
Lands. Those same protests for an independent appraisal or some
form of compromise, however, fell upon deaf ears with the Division
of Lands, and the leaseholders in the Alaska Industrial Subdivision
were thereby faced with exceedingly harsh possibilities of (a)
abandoning all the work, time and money they had devoted to the
economic endeavors and have their leases forfeited to the state;

(b) trying to salvage what they could from their ongoing businesses
and attempt, at great personal and monetary sacrifice, to re-—
establish their business interests on fee simple land in other
parts of Anchorage; or (¢) try and have the impossible situation
remedied in a fair and equitable manner through the proper judicial
and legislative channels. The leaseholders in this case chose

the latter option as the only one realistically open to them.

6. The leaseholders of the Alaska Industrial Subdi—
vision demanded and were afforded an administrative hearing (held
the 14th, 15th, 20th and 21st of December 197G) before a hearing
panel consisting of George Illollett from the state Division of
Lands; Kenneth Zamzou, an appraiser with the state Division of
Petroleum Revenue; and Timothy G. Middleton, an attorney in
private practice in Anchorage. During the four days of adminis—
trative hearings tremendous amounts of testimony and other evidence
were elicited from both the state and the leaseholders. The
Hearing Panel®"s Proposed Decision and Recommendations in this
matter are attached hereto and marked as Attachment "A". While

there is no need here to summarize this decision or the recommen-
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datiori, special attention is directed to the Summary and Findings
of Facts (p- 15), Conclusions of Law (p- 17), and Recommendations

(p- 15) found therein.

7. By virtue of the fact that the Hearing Panel”s

decision submitted January 20, 1977 so strongly supported the

leaseholders®™ position, and because of their own personal feel —
ings of indignation, the leaseholders have now decided to bring
their case before the members of the First Session of the Tenth

Alaska Legislature.

CRITIQUE OF SB 159

While the leaseholders of state land in the Alaska
Industrial Subdivision believe the basic format of SB 159 offers
a good solid foundation upon which equitable relief could be
structured, it contains, 1in its present form, a number of serious
deficiencies v/hich must be changed or altered if the impossible
situation being faced by state leaseholders is to be resolved
with any degree of certainty.

The specific points of contention and the resolution of

them can be basically set forth as follows:

1. *Soction 1 of SB 159 provides in AS 38.05.085(a) (@)

(p- 1, line 12] that the parties shall agree on a fixed base
annual rental to run for an initial ten-year period. While the
leaseholders realize and appreciate that this now lease period is
double the existing length, it nevertheless completely fails the
test of economic reality. What 1is meant by this is that with a
short initial period of ten years before the state can readjust
the fixed base annual rental, the financial institutions of: this
and other states will not loan money to leaseholders to uevelop
and improve their leased property. During the administrative
hearing held on this matter the testimony of John Kemper, an
Anchorage banker, and Andrew (logo, an Anchorage attorney having
done considerable work in this field, brought out the fact that

lending institutions require a high degree of certainty that tho
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gorrower will be able to repay a loan under the terms of a ground
lease. it was well established that, under normal economic
circumstances, to expect a borrower to lease land, develop com—
mercial establishments and be able to repay the borrowed money
with interest within a period of ten years is totally unrealistic.
In effect whet lenders require 1is that before loans can be made
on unsubordinated ground leases the rental to be paid annually
must be either a level term or a rent which is ascertainable for
a period of ten to fifteen (or in some cases even more) years
after the term of the loan. Because this is a rather complicated
matter, a full and thoughtful discussion is left to pages 5
through 7 of the transcribed testimony of Andrew Hoge which is
affixed hereto as Attachment "B". For further discussion on this
point, also see pages 12 through 15 and 24 through 29 of the Hoge
transcript. From this discussion, which reveals the generally
accepted practices of the lenders in this state and elsewhere and
the testimony of a practicing attorney who is well versed in the
field of ground lease financing, it becomes apparent that a short
ten-year initial fixed rental will prohibit the leaseholders from
acquiring the financing necessary for developing and improving
tho leasehold property. In light of these circumstances, the
leaseholders cannot see any other answer to their economic plight
but to have their fixed base annual rental increased from ten
years to at least 25 years during the initial period.

2. *Section 1 of SB 159 further provides in AS 3(3.05.085
(@@ I[p- 1, line 15] that the initial fixed base annual rental may
not exceed 84 of the fair market value of the property. To
demonstrate that this percentage figure is much too high, one
only has to consult tho Hearing Panel®"s discussion of the appraisal
techniques (see Rental Rato, pages 12 through 14 of Attachment
"A") and its Findings No. 5, which states:

The rental rate of 8% 1is excessive, consid—

ering the private lease market and the dis—
advantageous provisions in the State lease,



including: (@) no subordination of fee, (b) \Y

< no rent ceilings, (¢) unilateral adjustment
with no arbitration, (d) floating easements,
(e lack of option to purchase. Specific—

ally, the private leases examined contained
one or more of the following advantageous
conditions: (a) subordination, (b) an option
to purchase, (¢) rent ceilings, (d) arbitra-—
tion; and none contained floating casements
provisions.

3. Section 1 of SB 159 provides in AS 38.05.085(a)(2)

and (3)(p- 1, lines 17-24] that once the initial lease period
has expired, the annual rental 1is to be readjusted every five
years thereafter, so long as the new rental does not exceed 8%
of the fair market value of the property or 50% more than the
amount paid the preceeding period, whichever 1is higher. These
provisions represent a number of major points of contention
and disagreement which the leaseholders have with SB 159.

First, the requirement that the annual rental payments
be readjusted every five years after the short ten-year initial
period has run only compounds many times over the critical problem
which has been discussed in number 1 above with regard to obtaining
any financing for developing or making improvements on the land.
With a statutory provision requiring the rentals to be paid be
readjusted eight times after the initial period gives the lease—
holders and their potential lenders absolutely no way to estimate
the intermediate or ultimate rental payments to be required. As
already noted in number 1 above, the lending institutions making
development or improvement loans would not do so where the poten—
tial rental liability is so uncertain and unascortainable.

Second, the requirement in this provision of SB 159
that the leaseholder pay a readjusted rental every five years
after the initial ten-year period which is the higher of 8% ot
the reappraised fair market value of the property or no more
than 50% of the rental lie has paid the preceding period not only
further contributes to the problem of making the state lease
unbankable because the future rental payments cannot be ascer—

tained with any degree of certainty, hut it also penalizes the
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state leaseholder over lessees of privately-owned land through-—
out the lease period to a point which is nearly beyond compre—
hension. Just how the state leaseholders would be so severely
penalized under this "higher"” of two limits or ceiling can be
fully appreciated from the computations made in Attachment "C"
which 1is attached hereto.

Third, the leaseholders further contend that the 8%
figure - d in this portion of SB 159 also is unrealistically
high considering the unfavorable aspects of state leases 1in
comparison to private commercial leases (see p. 16, Finding No. 5,
Attachment "A™).

4. Subsection (b) of AS 38.05.085 as proposed 1in
Section 1 of SB 159 (p. 1, line 25 through p. 2, line 10) estab—
lishes what tho leaseholders believe to be an excellent procedure
for appraising state lease land in a fair and certain manner.
Further, this provision corresponds with the Hearing Panel®s
Recommendation No. 4 (see p. 19 of Attachment "A"). The only
difficulty the leaseholders have with this proposal 1is that,
because of the frequency of appraisals needed under Section 1 of
the bill, Lhey think that the sharing of appraisal costs (p. 2,
line 10) would be a highly expensive proposition.

5. Tho leaseholders earnestly believe that a new
section should be inserted between "Section 1 and "Sec. 2 of SB
159. This new section would repeal and reenact AS 38.05.090 and
would read as follows:

Sec. 18.05.090. REIMBURSEMENT FOR FIXTURES

AND IMPROVEMENTS. (@ A lessee of state

Land shal L be reimbursed by a succeeding

lessee or purchaser for fixtures constructed

and installed on the land and .improvements

made to the land. If the retiring 1iesseo and

Lhe now lessee or purchaser do not agree on

the fair market value ol the fixtures or

improvements, or both, then such value shall

be determined as provided in (b) of this

section.

(b) When 1it: is necessary to determine
the Lair market value of the property under
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