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A r.1;

T h e  H o n o r a b l e  G u y  R. M a r t i n
C o m m i s s i o n e r
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s
P o u c h  M
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: M y  C l i e n t s :  D o n  H. C l a r k ,  3 e t h  C l a r k ,  D. C r a i g  C l a r k
a n d  B o n n i e  C l a r k  
S u b j e c t  L a n d  L e a s e  Mo. 0 2 2 6 5 2 - 5  
C u s t o m e r  I.D. No. S 0 7 5 9
T e r m  o f  L e a s e :  M a y  6, 1 9 6 4  to M a y  3, 20 1 9  
P r o p e r t y  D e s c r i p t i o n :  U n i t  L - 1 2 : L o t s  1, 2, S 1/2
N E  1/4, SE  1/4 o f  S e c t i o n  4, T o w n s h i p  2.4 N o r t h ,
R a n g e  4 W e s t ,  S e w a r d  M e r i d i a n ,  c o n t a i n i n g  3 2 1 . 3 7  
a c r e s .  S u b j e c t  to r i g h t  o f  w a y  r e s e r v a t i o n  CO f e e t  
in w i d t h  a s  d e s i g n a t e d  o n  t h e  r e c o r d s  of  t h e  D i v i s i o n  
of  L a n d s ,  S t a t e  of A l a s k a .

D e a r  M r .  M a r t i n :

Mr. C r a i g  C l a r k  a n d  I c o n f e r r e d  w i t h  Mr. B r u c e  A t k i n s o n ,
C h i e f  A p p r a i s e r  of D i v i s i o n  o f  L a n d s  a s h o r t  t i m e  a g o  r e g a r d i n g  
t h e  a b o v e - e n t i t l e d  l e a s e  a n d  a n o t h e r  l e a s e  a l s o ,  1 t h i n k  
a b r i e f  r e c i t a t i o n  o f  the b a c k g r o u n d  o n  this m a t t e r  m i g h t  
be o f a s s .i. s t a n e e :

T h e  l e a s e  w a s  e n t e r e d  i n t o  o n  or a b o u t  M a y  6, 195-', a r c  the 
o r i g i n a l  l e a s e  p r o v i d e d  t h a t  the a n n u a l  l e a s e  r a t e  w o u l d  
b e  $ 4 0 . 0 0  p a r  a n n u m .  In or  a b o u t  1969, the a n n u a l  l e a s e  
r a t e  w a s  r e - a p p r a i s e d  a n d  r a i s e d  to  $ 1 5 5 . 0 0  p e r  ar.num.

J n  1 9 7 6  t h e  D i v i s i o n  r e - a p p r a i s e d  t h e  l a n d  a n d  r e a s s e s s e d  
t h e  a n n u a l  l e a s e  r e n t a l  to  t h e  s u m  of  $ 4 3 5 0 . 0 0  p e r  y e a r .
T h e  f i r s t  q u a r t e r l y  i n s t a l l m e n t  o f  $ 1 , 0 3 7 . 5 0  d u e  cn or  a b o u t  
M a y  10, 1 9 7 6  h a s  b e e n  p a i d .

T h e  o r i g i n a l  a g r e e m e n t  c l a s s i f i e d  t h e  l a n d s  a s  a g r i c u l t u r a l  
o n  p a g e  1 of t h e  a g r e e m e n t .  A l s o ,  o n  p a g e  1 o f  the l e a s e  
a g r e e m e n t  t h e r e  is the w o r d i n g  " n o t e  s p e c i a l  p r o v i s i o n  or. 
p a g e  e i g h t  of t h i s  a g r e e m e n t . "  P a g o  3 of  the l e a s e  a g r e e m e n t  

' p r o v i d e s  as f o l l o w s :

AGO 8 8 5 6 9 1



T h e  Honorable. G u y  R. M a r t i n  
J u l y  13, 19 7 6  
P a g o  2

"It j.s u n d e r s t o o d  a n d  a g r e e d  eh: x . r t l n s
t h a t  the r o n c a i  oi: $ 4 0  .GC p a r  nr...-.,< .-:L;... rutnaia 
m  sv.roi’r. f r o m  tho tiav.o ot cnis a r . .■•.. , M k ' 6, 
1 9 6 4 ,  f o r  <r. f i v e  (5) y e a r  n o t i o n ,  oodi.no M  y u, 
1969. O n  o r  before, the 6 t h  clay o.' M a y , -IPG-), t h e  
L e s s o r  s h a l l  r e - a p p r a i s c  t h e  r a n d s  h a r a . n  l e  jed 
a n d  t h e  a n n u a l  r e n t a l ,  for tho b a l a n c e  of the least 
term, s h a l l  t h e n  b o  a d j u s t e d  to r e f i e c c  ar. a n n u a l  
r e n t a l  p r e d i c a t e d  u p o n  the t h e n  c u r r e n t  f a i r  m a r k e t  
v a l u e  of the l a n d s  h e r e i n  l e a s e d .

It is t h e  i n t e n t  o f  t h i s  p r o v i s i o n  to p e r m i t  the 
L e s s e e  d u r i n g  t h e  f i v e  y e a r  p e r i o d  of r e d u c e d  
r e n t a l ,  to c l e a r  the l a n d  a n d  a c c o m p l i s h  s u c h  
o t h e r  p r e r e q u i s i t e s  a s  s h a l l  be n e c e s s a r y  r o  
b r i n g  the .land, o r  p o r t i o n s  t h e r e o f ,  in no 
c u l t i v a t i o n  a n d  t h e r e b y  m a k e  i t  e c o n o m i c a l l y  
f e a s i b l e  f o r  t h e  L e s s e e  t o  p a y  a r e n e a l  p r e d i c a t e d  
u p o n  the m a r k e t  v a l u e  of a g r i c u l t u r a l  l-.r.ds in 
the a r e a ."

T h i s  l a n d  w a s  c l a s s i f i e d  a s  U n i v e r s i t y  l a n d s  rosi the b egi» 
a n d  t h e  b i l l i n g s  for s e v e r a l  n u m b e r  o f  y e a r s ,  s p e c i f i c a l l y  
i n d i c a t e d  t h a t  the l a n d s  v/ero U n i v e r s i t y  l a n d s  .ad c l a s s i f : 
as a g r i c u l t u r a l .  11 A A C  5 8 . 1 2 0  e n t i t l e d  S c h o o l  L a n d s  a n d  
U n i v e r s i t y  7,ands p r o v i d e s  a s  f o l l o w s :

" (a) S c h o o l  l a n d s  or  u n i v e r s i t y  l a n d s  w h e n  
c l a s s i f i e d  a s  a g r i c u l t u r a l  l a n d s  m a y  be  l e a s e d  
a t  a r e n t a l  o f  n o t  l e s s  t h a n  £ 0 . 1 0  p e r  a c r e  for 
the f i r s t  f i v e  y e a r s  o f  a l e a s e  a w a r d e d  co the 
h i g h e s t  b i d d e r  a t  p u b l i c  a u c t i o n  for <_: t e r m  of 55 
y e a r s  or l e s s .  A t  t h o  e x p i r a t i o n  o f  the f i r s t  
f i v e  y e a r  t e r m  the l a n d s  so l e a s e d  s h a l l  b e  
a p p r a i s e d  a n d  t h e  l e s s e e  s h a l l  p a y  the t h e n  
c u r r e n t  f a i r  m a r k e t  r e n t a l  o n  t h e  l e a s e d  l a n d  f o r  
t h e  b a l a n c e  o f  t h e  t e rm. S u c h  a p p r a i s a l  s h a l l  n o t  
c o n t e m p l a t e  t h e  i m p r o v e m e n t s  m a d e  b y  the l e s s e e  
d u r i n g  the f i v e - y e a r  p e r i o d .

(b) T h  p u r p o s e  o f  t h i s  p r o v i s i o n  is to m a k e  it 
e c o n o m i c a l l y  f e a s i b l e  f o r  a l e s s e e  to d e v e l o p  
a g r i c u l t u r a l  l a n d s  t h a t  a r e  n o t  a v a i l a b l e  for 
p u r c h a s e .  (Eff 7 / 1 / 6 0 ,  Re g .  l ; a m  8 / 1 5 / 6 4 ,  Reg.
1 7 ;am 3 / 2 0 / 6 6 ,  Reg. 22)"
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T h e  H o n o r a b l e  G u y  R. M a r t i n  
J u l y  13, 1976 
P a g e  3

•/
<

It a p p e a r s  t h a t  u p o n  o u r  r e v i e w  of  t h e  l e a s e  ag 
a n d  t h e  s u p p o r t i n g  r e g u l a t i o n ,  t h a t  it  w a s  the intent: o 
D i v i s i o n  to c o m p l y  w i t h  t h i s  r e g u l a t i o n  w h e n  t h e y  g r a n t  
o r i g i n a l  lease. S i n c e  o n e  r e - a p p r a i s a l  p e r i o d  has g o n e  b y  
is Mr. a n d  M r s .  C l a r k ' s  p o s i t i o n  t h a t  n o  f u r t h e r  =-re-apprai 
a r e  in o r d e r  o r  in f a c t  a l l o w e d  b y  l a w .  For t h e s e  r e a s o n s  
M r .  a n d  Mrs. C l a r k  w i l l  n o t  m a k e  a n y  a d d i t i o n a l  p a y m e n t s  a 
o u r  i n t e r p r e t a t i o n  of t h e  l e a s e  a n d  r e g u l a t i o n  d o e s  n o t  r e  
t h e m  to m a k e  s u c h  i n c r e a s e d  p a y m e n t s .  In f a c t ,  t h e  l e a s e  
p a y m e n t s  a r e  p r e p a i d  t h r u  m i d - y e a r  o f  1932.

B a s e d  u p o n  t h e  f o r e g o i n g  w e  w o u l d  r e q u e s t  b e i n g  a d v i s e d  o f  
p o s i t i o n  oi t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  in o r d e r  c 
w e  m i g h t  t a k e  a p p r o p r i a t e  l e g a l  a c t i o n ,  if 
a p p r e c i a t e  y o u r  r e s p o n s e .

C l a r k  a n d  B o n n i e  C l a r k

c c : Mr. & M r s .  D o n  H. C l a r k  y'
2 7 3 1  V a l l e y  F o r g e  C i r c l e  
A n c h o r a g e ,  A l a s k a  9 9 5 0 2

Mr. B r u c e  A t k i n s o n  
C h i e f  A p p r a i s e r  
D i v i s i o n  o f  L a n d s  
A n c h o r a g e , A l a s k a  9 9 501

M r . J a m e s  N . R e e v e s  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
3 6 0  "K" S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

y

S i n e

M a r s h a l l  ...
A t t o r n e y  for D o n  li. C l a r k  
a n d  B e t h  P. C l a r k  a n d  D. C r a i g

, it
S a i S
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United States Government?" First.* 
let ui realize that corporations are cur 

rently only paying ab ou t 1 5 %  of all 

tax revenues a n d  the National Dividend 

Plan sponsors feel this p r o g r a m  v/ould 

be instituted over a five year period 

with phasing at 20%  increase per year. 

T h e  results w o u l d  boost personal i n c o m e  

tax sufficiently to cover the loss of the 

corporate taxes. O f  course, this is 

based u p o n  n o  increase in federal 

spending.

W h a t  are the benefits? Ac c o r d i n g  

to N  D  P , the following w o u l d  occur:

1) A  big c h u n k  of extra purchasing 

p o w e r  for every family in the nation.

2) T h e  yearly dividends spent for g o o d s  

and services, or p l u n k e d  into savings 

accounts, should increase production, 

create jobs, a n d  give wo r k e r s  a direct 

stake in the success of A m e r i c a n  b u s­

iness; all business, n o t  simply a w o rk e r s  

o w n  employer.

A N O TH ER  W A Y , LE A SED  LA N D

3) T h o u s a n d s  of families receiving $ 1 5 0 0 '

5r m o r e  a year w o u l d  be lifted above! 

the poverty line. Welfare rolls w o u l d  be! 

■educed, thereby lessening government!, 

ipending at a federal, state, a n d  local 

evels. T h e  g o 3l of the p r o g r a m  is to! 

educe g o v e r n m e n t  spending. Individuals 

leeding special help still w o u l d  get itl 

iccording to N  P  D  sponsors, bu t ne ed 

vould diminish as family i n c o m e s  g r e w 

Ihrough the Dividend Plan.

H o m e  builders, w o u l d  this t y p e / 

of p r o g r a m  be wo r th w h i l e  to sponsor? 

In m y  opinion, it w o u l d  be  a step in the 

■fight direction because it w o u l d  e n c o u r ­

age support of the free enterprise system 

throughout this country. Further, it 

w o u l d  give each a n d  every registered 

voter in the Un it ed States additional 

tax-free disposable i n c o m e  with w h i c h  

to invest, or increase his standard of 

living. M o r e  particularly it w o u l d  aid 

in getting welfare rccipricnts off the 

rolls. C o u l d  w e ,  as an organization, 

not support such a p r o g r a m ?  It s e e ms  

to m e  that this is an  adequate challenge 

to change o u r  tax structures.

b y  W i l l i a m  S c hl e ge l ,  B r o k e r

Fo r several years, A n c h o r a g e  has 

experienced a large annual increase in 

housing costs. W hi le a g o o d  portion of 

these costs have c o m e  f r o m  inflation 

in the labor field a n d  in material cost, 

the largest single contribution has be e n  

the increases in the cost of land a n d  

its d e ve lo pm ent .

In the last five years the land 

cost has increased ab ou t 20%  per 

year. In 1970, g o o d  builder lots re­

tailed for $ 10, 00 0.  T o d a y ,  the s a m e  

quality lot, if y o u  can find it, goes for 

S 2 0 . 0 0 0  to $2 2, 000 . T h e  land devel­

oper w h o  converts r a w  land into usable 

city size lots (ie 9 0 0 0  ft2) invests 

appr ox imately $ 1 3 , 5 0 0  to provide 

water, sewer, paving a n d  fire hydrant- 

to each lot. T h e s e  costs d o  no t include 

such niceties a.< street lighting, electri­

city or telephone service.

T h e  obv ious solution to these 

spiraling costs is to reduce the building 

size a n d  or reduce the lot size to obtain 

m o r e  density. A s  an alternate in nov a­

tive, realtor-builder t ea ms have be e n  

endeavoring to provide better living 

a n d  cost control b y  m o r e  imaginative 

use of the land through t o w n  h o u se  

a n d  c o n d o m i n i u m  d e v e l o p m e n t s  u nd e r 

the Municipality planned unit devel­

o p m e n t .

A  third attraction o n  reducing 

sales price has b e e n  the leased land 

co nc ept  that w a s  pioneered in Hawaii

r
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(continued f rom Page 4)
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w h i c h  has pr o v e n  to be so  useful there. 

Probab ly  the m o s t  successful project 

of this type has be en  J a m e s  W o n g ' s  

1 4 4  unit Mt. V e r n o n  C o m m o n s  C o n ­

d o m i n i u m  project in A n ch o r a g e .  Mt . 

V e r n o n  C o m m o n s  c o m b i n e d  imagin­

ative land use, the saving in construction 

inherent in c o n d o m i n i u m  c o m m o n  

wall construction concepts, a n d  the 

reduction in land cost through leasing 

an d  the "near fee o w n e r s h i p "  created 

b y  this 7 5  year lease.
T h e  cost advantages of leased land 

are that y o u  substantially reduce 

y o u r  m o n t h l y  p a y m e n t  yet y o u  enjoy 

the s a m e  basic land use that y o u  w o u l d  

experience if y o u  o w n  the land o u t­

right (ie in fee simple). In m o s t  aspects 

a 7 5  year lease is t a n d a m o n t  to fee 

o w ne rs h i p because y o u  control the land 

for over t w o  generations. W h e n  y o u  

r e m e m b e r  that our co u nt r y is only 200 
years old, 7 5  years represents over 

a third of the lifetime of our country.

W h e n  an o w n e r  b u y s  a h o m e ,  

y o u  p a y  for it ou t  of his h o m e  loan at 

current m a r k e t  rate. If y o u  have a 9'/2%  

loan, a n d  y o u r  lot costs y o u  $ 20 ,000, 

y o u  w o u l d  p a y  $ 1 6 8 . 0 0  per m o n t h .  

If y o u  leased the s a m e  property at the 

typical basic 8%  lease, y o u r  m o n t h l y  

cost w o u l d  be $ 13 3. 00 , a $ 3 5 . 0 0  per 

m o n t h  saving. In addition to this, 

y o u r  purchase price should be reduced 

b y  $ 20,000 thereby reducing y o u r  

d o w n  p a y m e n t  b y  $2,000.00. M a n y  

times these costs reductions m a k e  the^

h e o f f i o t o r

FIREPLACES
STEA M BA TH S  -  SA UNA S  

•

L IG H T W E IG H T  
FA C ING  M A T E R IA L S
H E A R TH  M A T E R IA L S  

■

LOG L IG H T E R S

difference in qualifying for a loan.
A s  the b u y i n g  public b e c o m e s  

m o r e  k n o w le d ge a bl e  a b o u t  leasing c o n­

cepts , w e  can expec t to see m o r e  s o p h­

isticated uses of leasing, F o r  the first 

time w e  n o w  see the leased land 

concepts used o n  single family- 

O n e  builder offering this ty pe of p u r­

chase option is F o r e m o s t  H o m e s .  

Their C r e s t w o o d  project offers V A  

acre heavily treed estate sized tracts 

off Birch R o a d .  Be ca use  of the tract 

size, all h o m e s  are h i dd e n f r o m  each 

other a n d  offer a n  unusual park-like 

setting for rural living within fifteen 

mi n ut e s f r o m  t o w n  a n d  w it h a sub­

stantial reduction in purchase price.

Buyers; y o u  o w e  it to yourself 

to b e c o m e  familiar with the lease 

co nc e p t because of the financial b e n e­

fits of such purchases.
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An o rd inance  ou t l in ing the ground 
ru les fo r  in it ia t ive  and referendum 
petitions h a s  been amended and 

"approved by  the Anchorage  Assem- 
^ ; - . :.b ly , V: * ’
^?V-> .T he  o rd in a n c e  sets down the  ̂
• ' " ' ^ . a c c e p t a b le  p r o c e d u r e  f o r  the 
■£/*_: pe t i t f r r t /w h ich  a r e  the f i rs t step fo r  

c i t i z e n  r e p e a l  o r  enactment o f 
'ordinances. ; J :. ‘ . .  \  • • . •
N U N D E R  T H E  "R E V IS E D  ordinan- 

;‘ce, ind iv idua ls  have  SO days from  the 
; date when .the petit ion was first'cir- 

•‘Aj'-'.'culated to p ro cu re  the  num be r ol sig-• ■" -> -» 1 i * . • »*.*• 2..wv-; V * *- • • • * . * * .% . 1 - .•
- **</.’•• ‘ • •' * \
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Mountain V i e w  leaseho lders  who 
. . - . t ; .a re  up se t  b y -  s u b s t a n t i a l  rent 
'V y  increases w i l l  have  a  chance to 

v 1.appea l at a h e a r in g  probab ly  in 
>„• rnid-October, M ike  Sm ith , .director 

■ of the S ta te  D iv is ion  of Lands, satd 
g : ,  Tuesday . > • '

•; The Lands D iv is ion  wi l l send its

v.

1 '

,« *»» v- . * •* ' 
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sawEoill
propose

n a t u r e s  n e e d e d .  U n d e r  the  
m un ic ip a l .ch a r te r ,  a petition must 
be signed by  a t  leas t  10 pe r cent of 
the number o f  v o te rs  casting ballots 
at the last r e g u la r  m a y o ra l  election: 

Some ind iv idua ls  have  been vocal 
Ir  ttteir. e r i t i c rm  o f  the new time 
nm it , c l a im i r g  it m akes  petition 
requ irements m ore -d i f f icu l t  torn, e e t , . 
p o t e n t i a l l y  l im i t in g  c itiren pa r ­
t icipation, • . f . v - - * *

However at T u e sd a y ’ s assembly 
meeting, m un ic ipa l c le r k  Mary  CoN 
fey noted that the o rd inance  does not

•r3

?s ot r:.*n

JU N E A U  (A P )  -  A new sawmil l 
with a p ro je c ted  cost o f  S20 mil l ion 
has been p roposed fo r  a 60-acre site 
on the Gast ineau Channe l here.

The two-plant m i l l  planned by 
Alaska T im b e r  Co rp . o f K lawock 
would rep re sen t an in it ia l invcst- 

1 ment o f n e a r ly  SM m il l ion . Alaska 
T imbe r has estab l ished  the Alaska - 
Juneau Fo res t  P roduc ts ,  Inc., to 
build and opt .ra te  the proposed m il l .

F.D H A D ,  p r e s id e n t  o f  the 
southeastern f i rm ,  said F r iday  the 
first p lant w i l l m i l l  rough t imbe r nnd 
lips lo r  expo rt  to J a p an .  The second 
m il l , equipped with n laner«  »•” » ^

appeal
standard wa rn ing  le tte rs ' scon to 
some 30 le aseho ld e rs  on industria l 
tracts in M ounta in  View who paid 
their rent last mont. . at old rates in 
protest o f  the inc reases .

TH E  W A R N IN G  L E T T E R S  also 
notify leaseho lde rs  o f the right to 
appeal, and Sm ith  said a hearing 
will be set up a f t e r  responses from  
the warning le t te r s  indicate how 
rnany peop le in tend to appeal.

L e a s e h o ld e r s  in the  A la sk a  
Industr ia l Subdiv is ion , a state lease 
a rea  between C om m e rc ia l  D rive 
and Mountain V iew D r iv e ,  were met 
with ren ta l in c rease s  of 800 pe r cent 
and m o re  when the state reap ­
praised the t rac ts  and sent out bills 
due in e a r ly  August.

The leases a re  fo r  55 yea rs , and 
the state reapp ra is e s  them every 
five y e a rs .  This y e a r ,  rent on those 
leases up fo r  r e a p p ra is a l  rose more 
d ram a t ic a l ly  than e v e r  before.

■ " •• • • * \ + # 
set a t im e l im i t  . on ‘s tarting a.-" 
p e t i t i o n ,  t e c h n i c a l l y  a l low ing - * 
individuals to repea ted ly -a ttempt to ,  
g a th e r  the- n e c e s s a r y . signatures ' 
within any  g iven 90 -day  t im e framer -*P 

" I  th ink- 90 dayS is a -happyv* 
m ed ium  ,7 . .  C o f f e y :  s a i d . ’ " I f  the • 

re fe rendum is not v a l i d , : there is no V- J 
t im e l im i t  o q  ■ s ta r t in g  m o t h e r - ; ' • 
petition fo r a r e f e r e n d u m . "  : 'V-.-

A S 5 E M 3 L Y M A N  B e q  Mai>Sh 
agreed, say ing . " I f  s eem s  that only ;
2 0pe rcen t  of v o te rs  gcrto thepqUs. I f  ; 
>-ou can't get those 10 p e r  cent" in 90 
days, t h e n - i t ' s  not a v e r y  good ; 
petition.*' ' " ,  .• "y. >**_

A n o t h e r  a m e n d m e n t  to. 'the 
re ferendum p ro cedu re  rem oves  fha ’ -;- 
a s * ; e m b ly ' s  j u r i s d i c t i o n  o v e r - [  
whether a petit ion is acceptable ."- 
U nd e r  the o r i g i n a l  O rd inance , 
in d iv id u a ls  cou ld appea l to t h e ‘ 
assemb ly  if the mun ic ipa l c lerk- .■ 
rejected the ir petition.- ".••■"V 

However the a s s em b ly  Tuesday . .^ ; ; ” 1 
amended that p rov is ion  .to send the 
appeal d i rec t ly  to the supe r io r  court. • •

ASS EM  3  LY  P R E S ID E N T  Dave 
Rose introduced th.e amendmen t , ’. ' 
s ay ing  p e t i t i o n s .—  which were  ' '  
p robab ly  s ta r ted  out o f dissatisfac-- • 
tion with some a s s em b ly  action — . ' 
should be kept c le a r  o f  the polit ica l '• 
proce:>s. ’ • ' , . ’'?*'

The o th e r m a jo r  amendm en t in - - t  
t h e  o r d i n a n c e  r e m o v e d  th e  • ' 
requ irement that petit ions embrace- ’ .
" on ly  a s ing le  com p rehens ive  sub* 
j t c t . "  " , i

Although Co f fey  to ld the assemb ly  1 
th e  p a s s a g e  w a s  in tend ed  to  
encourage conciseness In petitions,' 
assembly m em be r  T ony  Knowles 
questioned how a sub jec t cou ld be 
both s ingu lar .an i l c om p reh en s iv e . . ’• ' 

"W ou ld  that we cou ld  by ord innn 
ee give the en t ire  com m un ity  c la r i t ; 
by v irtue o f o rd in a n c e , "  he said. "  
would endorse it w ho le h e a r ted ly . "

* S i - 8 1 1 3 J  S l t r t l v g  I i 3 3 8 s 1 o 5 l o n  -i
3 rd Annu al 5 } odmoldars IMeeJlng |

i r : n ^ D‘i:/*73ria3-

AG
O 

8
8
5
6
9
5



THE FOLLOWING PAGES WERE TREATED AS 

A UNIT IN THE ORIGINAL FILE.



LEGISLATIVE AFFAIRS AGENCY

September 10, 1976

The Honorable Ja lmar M. Ke r t tu la  
Box Z
Palmer, Alaska 99645 
Dear Senator K e r t t u l a :
Attached p lease f ind  a d r a f t  l e t t e r  to Commissioner Martin which we have 
prepared f o r  your s ignatu re .
We hope th i s  covers the sub jec t  matter adequate ly . However, should you 
wish to be more d e ta i le d  and e x p l i c i t  regarding the su r face le a s ing 
r e gu la t i o n s ,  o r  i f  you want t;o have the matter handled c!i f f e r e n t l y ,  
p lease advise us.
We aro a l s o  enc los ing ce r ta in  back-up data and working notes which wa 
u t i l i z e d  to come to  g r ips with the sometimes c o n f l i c t i n g  and/or con­
fusing re gu la t ion s .  We thought they might be he lp fu l  to you.

v *

I f  there is  anything f u r t h e r  we can do, p lease l e t  us know.
S in c e r e ly ,

Elke Ka l lab  
Research Analyst

F.K: jm
Enclosures
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DRAFT: F.lke Ka l lab
9/10/76

Dear Commissioner Mart in:

While in ve s t ig a t ing  p ro tes ts  o f  leaseho lde rs  regarding recent ren t  
inc reases ,  i t  has come to my a t ten t ion  that the regu la t ions  gc.^. ning 
su r face leas ing  p o l i c y  o f  the s ta te  are f requen t ly  not on ly confusing 
and outdated, but a l s o  con t rad ic to ry  and incons is ten t .

As chairman o f  the Administrat ive Regulation Review Committee I am 
wr i t ing  to you to determine what the Department o f  Natural Resources 
p lans to do to r e v i s e  i t s  regu la t ions to bring them in to  compliance with 
ex i s t ing  s t a tu t o r y  a u th o r i t i e s  and to s tandardize them so they are
cons is ten t  and can be more r e ad i l y  understood.

Fol lowing is  a l i s t i n g  o f  some o f  the areas which appear to be in need 
o f  a t t e n t i o n ,  p a r t i c u l a r l y  as they apply to su r face leas ing o f  s ta te  
land s .

I .  The v a r i e t y  o f  express ions and phrases used throughout Chap­
te r  53 to e s tab l i s h  the ren ta l  p r ice  o f  s t a t e  leased lands i s ,
to say the l e a s t ,  confusing and open to erroneous in te rp re ta t ion
Mere is a sampling:

f a i r  market va lue
appra ised p r ice  determined by d i v i s i o n
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Only f a i r  market va lue i s  de f ined .  I t  is  not su rp r i s in g  that 
leaseho lde rs should be in disagreement with the D iv i s i o n  of 
Lands over what c e r t a in  wording means. There is no reason why 
the language cannot be uniform and cons is ten t  throughout , j u s t  
as there is  no reason why s ig n i f i c a n t  and spec ia l  words o r  
phrases cannot be defined in o rder to prevent misunderstandings 
and arguments over what means what.

Related to the above are the d i f f e rence s  o f  d e f i n i t i o n s  fo r  
va r ious c l a s s i f i e d  lands. For instance , d e f i n i t i o n s  o f  
g raz ing ,  m a t e r i a l ,  m ine ra l ,  p r iv a te  r e c re a t i o n ,  pub l ic  re c rea ­
t ion  and timber lands in Chapter 52 are not the same as in 
Chapter 58. Why should the same lands be defined d i f f e r e n t l y  
in d i f f e r e n t  chapters?

Along the same l i n e s ,  c l a s s i f i e d  lands a v a i l a b l e  f o r  l e a s ing ,  
such as i n d u s t r i a l ,  u t i l i t y ,  and watershed lands , are not even 
defined iri Chapter 58, al though Chapter 52 s ta te s  tha t  they 
may be leased " in  accordance with regu la t ions  issued as 
Chapter 5 3 . . . "
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3. Another de f ic iency which app l ies to severa l regu la t ions  is  
th a t  the au th o r i t i e s  c i ted  are genera l instead o f s p e c i f i c .  
Sec. 4 4 .6 2 .0 4 0 (b )  sta tes that " . . . c i t a t i o n  o f  sp ec i f i c  
s t a tu t o r y  sect ions being implemented, in te rp re ted  o r  made 
c l e a r ,  s h a l l  f o l l ow  the t e x t  o f  each regu la t ion  subm i t ted . . . "

By not r e f e r r i n g  to the s p e c i f i c  s t a tu t o ry  au th o r i t y  i t  is  
most d i f f i c u l t  to determine where the s p e c i f i c  au tho r i ty  f c r  
the regu la t ions  derives from.

An ex c e l l e n t  example o f  the above problem can be found in 
11 AAC 5S.520 which c i t e s  as a u t h o r i t i e s :

3 8 .0 5 .0 2 0  - au th o r i t i e s  and dut ies o f  the commissioner
o f  the Department o f  Natural Resources.

3 3 .0 5 .0 3 5  - au th o r i t i e s  and dut ies o f  the d i r e c t o r  o f
*

the D iv is ion  o f  Lands
38 .0 5 .0 7 5  - leasing procedure

However, the above regu la t ion  dea ls  with the per iod ic  ren ta l  
adjustment o f  leased lands f o r  which a sp e c i f i c  s ta tu to ry  
au th o r i t y  e x i s t s ,  namely 3 8 . 0 5 . 105 -pe r iod ic  ren ta l  ad ju s t ­
ments .

Regu la t ion 11 AAC 53.370 is another example where the spec i f ic  
a u th o r i t y  should be c i ted .  (AS 3 3 . 0 5 . 1 3 5 )

I s trongly urgo t i n t  ^ u: a p p l i c a b l e  s p e c i f i c  s t a t u t o r y  a - ; . L o r -
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i t i e s  be c i t e J  with each r e gu la t i o n ,  along with the general 
a u th o r i t i e s  provided f o r  in Sec. 4 4 . 6 2 . 0 4 0 (b ) .

m
4. I t  seems to me tha t  regu la t ion  11 AAC 53.120 c l e a r l y  needs to 

be rev ised .  As the regu la t ion  p resen t ly  reads , f o u r  l e a se ­
ho lders who show lease agreements with spec ia l  p rov is ions  
regarding the times t h e i r  leases can be reappra ised have a 
qu i te  reasonable case aga ins t  the D iv is ion  o f  Lands. Since 
there i s  no s p e c i f i c  s t a tu t o ry  au th o r ' t y  f o r  regu la t ion  
11 AAC 58 .120 ,  i t  appears that a t  the time the fou r  leases 
ware issued the in ten t  o f  the Department o f  Natural Resources 
(D iv i s i on  o f  Lands) was to grant these leaseho lde rs  specia l 
p r i v i l e g e s .  Otherwise, why w r i te  a separate regu la t ion  to 
make i t  poss ib le ?  I f  the p rov is ion  in the regu la t ion  is  
i l l e g a l  as has been ru led  by the a t to rney  gene ra l ' s  o f f i c e ,  i t  
should be rev ised a t  the e a r l i e s t  oppor tun i ty .

v

The above examples are but a few o f  the areas which appear to be in need 
o f  a t t e n t i o n .  I suspect that r e v i s i on s  and up-dating f o r  a l l  o f  f i t i e  11 
is  in o rde r .

I would apprec ia te being advised as soon as poss ib le  how soon and how 
ex ten s iv e ly  you intend to pursue the matte r .

S in c e r e ly ,

Jay K e r t tu l a
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Surface l o s i n g  Regulat ion \ •

11 AAC 5S
(The in ten t  o f  the su r face leas ing regu la t ion  is  
" to  insure the equ i tab le  leas ing o f  AK land in 
a manner tha t  w i l l  encourage development f o r  

i t s  h ighest and best u s e " . )
Regu l a t ion  11 AAC 53 .040 (b )  - Prefe rence Right Grazing Lease 
and Forest  Serv ice Permit tee Lease - s ta tes  that "the d i r e c t o r  
s h a l l  o f f e r  the land f o r  leas ing to the permit tee f o r  not l e s s  
than i t s  f a i r  market va lue . . . "
Regula t ion 11 AAC 53 .660 (b )  -  Prefe rence Rights -  t a l k s  about 
"how land under pre fe rence r igh ts  is to be leased "a t  an appraised 
p r ice  determined hv the d i v i s i o n " .
Regu la t ion  11 AAC 58 .660 ( c )  ( 3 )  -  P reference Rights - s t a t e s  
tha t  land.’ ( leased  under prefe rence r igh ts  f o r  the unexpired 
term o f  the le a s e )  i s  to be leased "a t  an annual r e n t a l  to be 
predicated on the f a i r  market va lue o f  ( s a id )  l a nd s " .  This i s  
on lands which have been c l a s s i f i e d  agr i c u l t u r a l  .
Regu la t ion  11 AAC 53 .120 -  School Lands & U n iv e r s i t y  Lands -  
r e f e r s  to "cu r ren t  f a i r  market ren ta l  . . "
Regula t ion 11 AAC 53 .370 -  Public and Cha r i tab le  Use - s t a t e s  
that s ta te  lands may be leased " f o r  le s s  than appraised va lue" 
as determined by d i r e c t o r  and approved by commissioner to any 
s t a t e ,  fe d e ra l  o r  p o l i t i c a l  subd iv is ions ,  o r  pub l ic  s e rv ic e  o r  
func t ion  prov id ing agency ( u t i l i t y ) ;  a l s o  c h a r i t a b l e  and non­
p r o f i t  o r g a n i z a t i o n s - - a l 1 o rgan iza t ions  exempt from fe d e ra l  
income tax.

v .The d i r e c t o r  may decide, a t  his d i s c r e t i o n ,  the annual rent  
cons ider ing the f in anc ia l  resources o f  the ap p l i c an t  f o r  Jthe 
l e a se ,  but such ren ta l  may ba "no le ss  than onp percent o f  
f a i r  market v a lu e " on lands p r im a r i l y  acquired f o r  deve lop ­
ment, o r  "no le s s  than 5,; o f  the f a i r  market va lue on schoo l ,  
u n i v e r s i t y ,  mental hea l th o r  acquired l a nd s " .
Regu la t ion 11 AAC 58 .390 - Appraisa l - s ta te s  that no lands 
shal l be leased o r  renewed unless the land has been "anora isod" 
w ith in  90 days p r i o r  to date fixed f o r  le a s ing .  I f  lands have 
been o f f e r e d  a t  pub l ic leas ing but were not le a sed ,  then the 
land w i l l  be a v a i l a b l e  by negot ia t ion  "at no l e s s  than the 
approved appraised annual r e n t a l ", "ilo roaporaisa_]_
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ion 11 AAC - Annual -  s l ^ s ;  tha t
i.)i n i i v i i t a l s  sh -11 be co,;:p:itad f r j  ' t*:s an vw e d  : ->♦•<!
market v ; l u e " .

‘ i k .A;l c-5<v i  Adjustment o f  Posta l -  s t a t e s  that
"oi l "lb?.si's" shal l s t i p : .  j that the annual ren ta l  payment, 
(which is pegged to the approved appraised market v a lu e )  sh a l l  
be sub jec t to adjustment by the d i r e c t o r  a t  5 year  i n t e r v a l s  
and any changes o r  adjustments sha l l  be based p r im a r i l y upon 
the reappraised annual ren ta l  v a l u e . "
When reappra is ing the annual r en ta l  va lue ,  the d i r e c t o r  sha l l  
take into cons ide ra t ion  the fo l l ow ing  f a c t o r s :

-  Value o f  comparable lands in the sane o r  s im i l a r  
a r ea s ,  exc lus ive  o f  improvements provided by l e s s e e .

The commissioner nay waive r en ta l  adjustments o r  lengthen 
reapp ra isa l  periods when le ssee  (who is  improving the leased 
p rope r ty )  can show he needs th i s  "specia l t reatment" to ob ta in  
f inancing o r  loan insurance f o r  development o f  the leased 
land .
Regula t ion 11 AAC 5S.7-.-0 - Kights-of -Way - s ta te s  th a t  damages 
sustained Ly the le ssee as a r e s u l t  o f  the s ta te  g rant ing a 
r ig h t -o f -w ay  across the leased land "sha l l  be determined by 
f a i r  i:iarket v a lu e " .
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Cef1nit i ons

A g r i c u l l u r a 1 L a n d s

C o m m e r c i a l  L a n d s

G r a z i n o  L a n d s

I n d u s t r i a l  L a n d s

M a t e r i a l  L a n d s

M i n e r a l  L a n d s

11 A A C  5 2 . 2 2 0

»
T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  l o c a t i o n ,  adjad'dnt 

d e v e l o p m e n t ,  p h y s i c a l  a n d  c l i m a t i c  f e a t u r e s ,  a r c  

o r  m a y  b e  m a d e  s u i t a b l e  f o r  t h e  p r o d u c t i o n  o f  

a g r i c u l t u r a l  c r o p s .

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  l o c a t i o n ,  p h y s i c a l  

f e a t u r e s  o r  a d j a c e n t  d e v e l o p m e n t s ,  m a y  b e s t  be 

u t i l i z e d  f o r  n o n - i n d u s t r i a l  b u s i n e s s  p u r p o s e s .

T h o s e  l a n d s  w h i c h  h a v e  t h e  p h y s i c a l  a n d  c l i m a t i c  

f e a t u r e s  t h a t  m a k e  t h e m  p r i m a r i l y  u s e f u l  f o r  t h e  

p a s t u r i n g  o f  d o m e s t i c  l i v e s t o c k .

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  l o c a t i o n ,  p h y s i c a l  

f e a t u r e s ,  o r  a d j a c e n t  d e v e l o p m e n t s ,  m a y  b e  b e s t  

u t i l i z e d  f o r  i n d u s t r i a l  p u r p o s e s .

T h o s e  l a n d s  t h a t  a r c  c h i e f l y  v a l u a b l e  f o r  m a t e r i a l s ,  

i n c l u d i n g ,  b u t  n o t  l i m i t e d ,  to t h e  c o m m o n  v a r i e t i e s  

o f  s a n d ,  g r a v e l ,  s t o n e ,  p u m i c e ,  p u m i c i t c ,  c i n d e r s  

a n d  c l o y  a n d  w h e r e  th e r e m o v a l  o f  t he m a t e r i a l  w o u l d  

s e r i o u s l y  I n t e r f e r e  w i t h  the  s u r f a c e  u t i l i z a t i o n .

T h o s e  l a n d s  t h a t  a r o  c h i e f l y  v a l u a b l e  f o r  m i n e r a l s ,  

i n c l u d i n g ,  b u t  n o t  l i m i t e d  to c o a l ,  p h o s p h a t e ,  oil 

s h a l e ,  s o d i u m ,  s u l p h u r  a n d  p o t a s h  a n d  w h o r e  t h e  

r e m o v a l  o f  t h e  m a t e r i a l  w o u l d  s e r i o u s l y  i n t e r f e r e  

w i t h  s u r f a c e  u t i l i z a t i o n .

L a n d s  T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  l o c a t i o n ,  p h y s i c a l

f e a t u r e s  o r  a d j a c e n t  d e v e l o p m e n t s ,  a r c  c h i e f l y

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  l o c a t i o n ,  a d j a c e n t  

d e v e l o p m e n t ,  p h y s i c a l  a n d  c l i m a t i c  f e a t u r e s ,  a r c  

o r  m a y  b e  m a d e  s u i t a b l e  f o r  t h e  p r o d u c t i o n  of  

a g r i c u l t u r a l  c r o p s .

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  1 n e a t " o n ,  p h y s i c a l  

f e a t u r e s  o r  a d j a c e n t  d e v e l o p m e n t s  a y  b e s t  be 

u t i l i z e d  f o r  n o n - i n d u s t r i a l  b u s i n e s s  a a r p o s c s .

T h o s e  l a n d s  w h i c h  in t h e i r  n a t u r a l  s t a t e  h a v e  the 

c l i m a t i c  f e a t u r e s  t h a t  m a k e  t h e "  p r i m a r i l y  u s e ­

ful f o r  t he  p o s t u r i n g  o f  d o m e s t i c  l i v e s t o c k ,  

( f o r a g e  c r o p s  a l l o w e d  f o r  l e s s e e ' s  o w n  u s e  o -1 y - 

II A A C  5 8 . 0 3 0 ) .

N o n e

11 AAC 58.910

T h o s e  la n ds  th a t  a r c  c h i e f l y  v a l u a b l e  ‘o r 

m a t e r i a l s ,  i n c l u d i n g ,  b u t  no t l i m i t e d  to, the 

c o m m o n  v a r i e t i e s  o f  the f o l l o w i n g :  s.v.d, g r a v e l ,

s l o n c ,  p u m i c e ,  p u n l c i t c ,  c i n d e r s  . ... c l a y .

( M ay  be  l e a s e d  fo r p u r p o s e  o t h e r  t h a t  r e m o v a l  

of  m a t e r i a l s ,  s o  l o ng  as it is c o n s i s t e n t  w i t h  

p r i m a r y  c l a s s i f i c a t i o n  - II A A C  - 3 . 0 5 0 ) .

T h o s e  l a n d s  t h a t  a r e  c h i e f l y  v a l u a b l e  pc* 

m i n e r a l s ,  i n c l u d i n g ,  b u t  no t l i n ' t e c  to c oal  

p h o s p h a t e ,  oil  s h a l e ,  s c d i u n  s u ' p n  , p o t a s s i - r ,  

w h e r e v e r  it a p p e a r s  p r o b a b l e  t hat  th e  s u r f a c e  

u s e  f o r  th e  e x t r a c t i o n  o f  s u c h  m i n e r a l s  w o u l d  

p r e c l u d e  o t h e r  u t i l i z a t i o n .

T h o s e  land: w h i c h ,  bccr..se c .* :

p h y s i c a l  f e a t u r e s  o r  at. j.K.i .it ... ■ . *t, a n
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•• P u b l i c  R e c r e a t i o n  L a n d s

R e s i d e n t i a l  L a n d s

•• T i m b e r  l a n d s

Ut  i 1 i ty L a n d s

V.'otershcd L a n d s

11 A A C  5 2 . 2 2 0

v a l u a b l e  as  o u t d o o r  r u r a l  a r e a s  a n d  m a y  b e s t  b e  

u t i l i z e d  b y  p r i v a t e  n o n - c o m m e r c i a l  d e v e l o p m e n t .

T h o s e  l a n e s  w h i c h ,  b e c a u s e  c f  l o c a t i o n ,  p h y s i ­

ca l f e a t u r e s  o r  a d j a c e n t  d e v e l o p m e n t ,  m a y  b e s t  

b e  u t i l i z e d  b y  t h e  p u b l i c  f o r ,  b u t  n o t  l i m i t e d  

to, n a t u r a l  a n d  d e v e l o p e d  r e c r e a t i o n a l  a n d  

h i s t o r i c a l  a r e a s .

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  l o c a t i o n ,  p h y s i c a l  

f e a t u r e s  o r  a d j a c e n t  d e v e l o p m e n t ,  m a y  b e s t  be  

u t i l i z e d  f o r  s i n g l e  o r  m u l t i p l e  u n i t  d w e l l i n g s .

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  p h y s i c a l ,  c l i m a t i c  

a n d  v e g e t a t i v e  c o n d i t i o n s ,  a r c  p r e s e n t l y  o r  

p o t e n t i a l l y  c h i e f l y  v a l u a b l e  f o r  t h e  p r o d u c t i o n  

o f  t i m b e r  a n d  o t h e r  f o r e s t  p r o d u c t s .

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  s i z e  o f  t r a c t s ,  

p h y s i c a l  f e a t u r e s ,  a d j a c e n t  d e v e l o p m e n t s  o r  

l o c a t i o n ,  m a y  b e  s u i t a b l e  f o r  a v a r i e t y  o f  

u s e s  o r  w h i c h  d o  n o t  l e n d  t h e m s e l v e s  to 

c l a s s i f i c a t i o n  u n d e r  t h e  o t h e r  d e s i g n a t i o n s  

h e r e i n  c o n t a i n e d .

A  d r a i n a g e  a r e a  w h i c h  m a y  b e s t  b e  u t i l i z e d  

a s  a p u b l i c  w a t e r  s o u r c e .

II A A C  5 3 . 9 1 0

c h i e f l y  v a l u a b l e  as o u t d o o r  r e c r e a t i o n a l  a r e a s  

a n d  m a y  b e s t  b e  u t i l i z e d  by  p r i v a t e  n o n - c o m ­

m e r c i a l  d e v e l o p m e n t .  ( O ne  r e s i d e n c e  p e r  lot 

l e a s e d  - II A A C  5 8 . 0 7 0 ) .

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  l o c a t i o n ,  p h y s i ­

ca l f e a t u r e s  o r  a d j a c e n t  d e v e l o p m e n t ,  m a y  b e s t  

b e  u t i l i z e d  b y  t h e  p u b l i c  f o r , b u t  n o t  l i m i t e d  

to, p a r k s ,  s c e n i c  o v e r l o o k s ,  c a m p g r o u n d s , 

h i s t o r i c a l  s i t e s ,  a n d  f i s h i n g - h u n t i n g  a 

s i t e ? .  ( May  b e  l e a s e d  for  

r e c r e a t i o n  s o  l o n g  o s  it i

. y - i . w r .  1 1  i n :  u , . , _ C S b

o t h e r  p u r p o s e s  t n a n  

c o n s i s t e n t  w i t h

p r i m a r y  c l a s s i f i c a t i o n  - 1! A A C  5 5 . 1 1 0 ) .

T h o s e  l a n d s  w h i c h ,  b e c a u s e  o f  i n e a t ’on ,  p h y s i ­

ca l f e a t u r e s  o r  a d j a c e n t  d e v e l o p m e n t , m a y  

b e s t  b e  u t i l i z e d  fo r  s i n g l e  o r  m u l t i p l e  u n i t  

d w c l 1 ings.
T h o s e  l a n d s  w h i c h  a r e  p r i m a r i l y  u s e f u l  f o r  p r o ­

d u c t i o n  

t e c t i o n

N o n e

o f  f o r e s t  p r o d u c t s  o r  w a t e r s h e d  p r o -

N o n e

s:e-i'. o e t w e e n  v a r i o u s  c h a p t e r s .



C l a s s i f i c a t i o n

F a i r  M a r k e t  V a l u e

I n c o n s i s t e n c y  b e t w e e n

11 A A C  5 6 . 6 1 0 ( 5 )  
  / >

T h e  s y s t e m a t i c  d e s i g n a t i o n  o f  l a n d s  a c c o r d i n g  

t o  t h e i r  h i g h e s t  a n d  b e s t  u se .

M e a n s  t h e  h i g h e s t  p r i c e ,  e s t i m a t e d  in t e r m s  o f  m o n e y ,  w h i c h  t h e  p r o p e r t y  w o u l d  if

e x p o s e d  f o r  s a l e  f o r  a r e a s o n a b l e  t i m e  in t h e  o p e n  m a r k e t ,  w i t h  a s e l l e r ,  w i l l i n g  s.': -o t  

f o r c e d  t o  s e l l ,  a n d  a b u y e r ,  w i l l i n g  b u t  n o t  f o r c e d  to b u y ,  b o t h  b e i n g  f u l l y  i n f o  m e : .  of  

all t h e  p u r p o s e s  f o r  w h i c h  t h e  p r o p e r t y  is b e s t  a d a p t e d  o r  c o u l d  be u s e d .  ( 1 1  p (- .513 ' 1 1 ))

v a r i o u s  c h a p t e r s .

11 AAC 5 2 . 2 2 0 ( 5 ) I  1 ) AAC 5 " . £ l 0 ( 5 )

T h e  d e s i g n a t i o n  o f  l a n d s  a c c o r d i n g  rz t n e i r  a p ­

p a r e n t  b e s t  us e .
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11 -.LA S .. V V IIO N .
i he u!i!:'..-2 tin w i'eb . ; ‘ : j
• • .. and land c iii>.:;!• _'.ir«f 'j:. Utiii'ed:
< tl. . r neat fo r  o th e r than th. allowed. m rs 
■•h ' i  - 1 .tiUdc a vs.datiois o f  the Ir:> .\ A 

g plan may be required on at! Isuses 
s* 10 acres o r iiK ’is . Failure to make 

: ' . . b v u s e  o f  the land , consistent with the 
d e u lo , mt p leu , w ith in five years, shall, in the 
d ire c to rs  d iscretion , constitute grounds fo r 
cancel! d ion . (E f f .  7 /1 /6 0 , Rev;. I ;  am S /15 /64 , 
R e - 17; urn 3 /2 2 /6 6 , Reg. 2 2 )

A u th o rity : AS 3 8 .0 5 .0 2 0  
AS 3S .05 .035  
AS 3S .05 .075

1 1 A AC 5 8 .5 2 0 . A D JUSTM EN T  OF  R EN TA L . 
A il I..; a s  shall stipu late that the annual rental 
payment shall be subject to adjustment by the 
direclc.- at five-year in te r/a ls  and any changes c r 
a .I ju dm .u ts  sha ll be based p rim arily  upon the 
reappraised annual ren ta l value. The director 
shall !i.!;c In to  consideration the fo llow ing 
lector;. in reappraising the annual renta l value: 
the-, v ::!•*..• o f  com parab le lands in the same o r 
s in .ib r r , ea exclusive o f  buildings, structures, 
appurfe<;jncvsf equipment, land f i l l ,  clearing, 
F .u r’ i.ig u r roads owned by the lessee. Tne 
corn nil.- aar m ay waive one o r more o f the 
periodic :o ii*a l adjustments o r lengthen the 
reapp-aNa! pe riod , when a lessae who has 
aoquved a tract o f  land fo r multip le unit. 
tiO'n-r i  '. com m erc ia l, o r industrial development 
can dem onstra te to the satistaction ot tin: 
ro jn iv 'sd  misr that such action is essential in 
o rd e r o> vbtairi the p rim ary long term financing 
o r loan insurance required fo r  development o f  
I 5*;* !e .\! land. In o rde r to qua lify , applicants 
nos* rii.n ish  w ritten evidence that, in icquiri.-ig 
a wai'-ef o f  ren ta l ad justm ent, the lending o r 
insuring agency is app ly ing a generally applicable 
ru le . Waivers sha ll remain in effect on ly  during 
the n. on  o f  the loan but shall not exceed 4 0  
vein., (h i!  7 /1 /6 0 , I teg. I ; am S /1 5 /6 4 , Reg.

V .'0 /6 6 . Reg 2 2 )
A u th o rity : AS 3 8 .0 5 .0 2 0  

AS 3 8 .0 5 .0 3 5  
_  AS 38  (15 0 / 5

Sy5eUu.ŷ 'C. O^-trU^n
I '  So 5 3 0  S ' . l l lt .t  A S lA (. Any l . v . v

i . ! iw tliv I hid i o r  po rtion  I i : ei*.■•'»! upon
. . 1 • ‘ .• i :. i . ,n I i •; pm v i . led , lb . I h.d.*fc any

‘ 1 I*; p . i. ’ tv 1 to so ld ■■ am. ' I .u .li
. ' • p.m'i ..i i! ra.>(, b ■ d it! m d- •

it,.,.!. v.*: • ' » » f e e :  ;• : ’ ..
tU r .x i . . : • < • •• w i '  i f  ?• • u , :  :• ; : -
rite bed. i .V«e:i ••• l.ee i/s j . ; ,
ir-ip.n -. . .Mt* th .i.-an r!:.c m v  !>.• e . ’ •!••! 
S.hi!.'-:.:' a. st..:!1 be ahowe.l ot i -' ii.g  .
thereof t "••• I'.ave i i c . j c o v e ' . t h e r e o f .  w! re . 
in the f 're -.'tor’s improv.-i 'v a :. :.re
s'.'d'■.I'V.i.'.’.T-'-le th. reasu.i iar toe y.ih 
Sub!?:.ve?> shall not Is ; allowed to fu it lie r 
s-sbbri-- their interest. A!! subleases sh a ll be in 
w riting. (E f f .  7 /1 /6 0 , Rea. I :  am 8 / 15 /6 4 . R e - . 
17 ; am 3 /2 0 /6 6 , Reg. 2 2 )

A u tho rity : AS 3 8 .0 5 .0 2 0  
A S 3 S .0 5 .0 3 5  
AS 3 8 .0 5 .0 7 5

11 AAC 5S .540 . ASSIGNM ENTS. A n y  l- js a e  
may assign the lands o r portion  th e re o f upon 
which he has a lease; provided, that b e fo re  any  
lessee sha ll be permitted to assign any  o f  such 
lands o r  portion  thereof, he sh a ll make 
app lication  to the d irector fo r a pe rm it and the 
d irector may issue such perm it i f  he finds i :  in 
the best interest o f  A laska. A pp lica tions fo r 
assignment shall be made in w riting to the 
d ire c to r .on  form  DL-50 “ Avdgnmsr.t o f  Lease”  
o r an image copy thereof. The assignee shall be 
subject fo  and governed by the p rov is ions o f  the 
lease aril! regulations applicab le th e re to . (E f f .  
7 /1 /6 0 , Reg. 1; 8 /1 5 /6 4 . Reg . 17; an;
3 /2 0 /6 6 , Keg. 2 2 )

A u th o rity : AS 2 8 .0 5 .0 2 0  
AS 2 3 .0 5 .0 3 5  
AS 3 8 .0 5 .0 7 5

I I  A A C  5 5 .5 5 0 . MODI F 1C AT SO N . * A lease 
may not be modified o ra lly  ur in an y  moaner 
o the r than by an agreement in w riting signed by 
all p .u t i.•> thereto or their respective successors 
in interest. (E l f .  7 /1 /6 0 , Reg. I ;  am  S /1 5 /6 4 , 
Reg. 17 ; am 3 /2 0 /6 5 , Reg. 2 2 )

A u th o rity : AS 3 8 .0 5 .0 2 0  
A S 3S 0 5 .0 3 5  
AS 3 S .0 5 .0 7 5

I I  AAC  5S .560 . C A N C E LLA T IO N  - 
F O R F E IT U R E , f.i) I ca ws in good standing may 
be cam e lled  in v. 1 ■■■ 'e o r in pa rt, at any time, 
i pun i • t • I w id en agreement h j the lessee
till,! til. d ll

(M  A * v. v ‘ i. su b i’ . l to v .* n •.•'11 •• t i > i * I in v iml*.* 
or in part i! in ip 'operly  iv>uv.l >di

111*'

A G O  8 8 5 7 0 6
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N A I  l.'R.M M.S'. T R C T . S I I A A C  5 K . 3 M )  

I I A A C  5 S . 3 (>0

• I r1:>> tit!.- j.' ! vee 3 8 0  **l this chapter. n o  

i t .! v o r  a d j a - m t  to :i incorporated 

ipa'tty or o th e r organ ize d c o m m u n i t y  m a y  

I v  I■•.:• i  or a re ne wa l lease issued until the 

l».i*p.s-.v.! ii.-c of tile land has hceii studied un.l 

r c i e w . d  jointly l;v th e director and the local 

aitiiavi.'Cil p la nni ng  agencies. (F.ff. 7/1/00, Reg. 

’ a m  ,S/I 5/64, Reg. 17; a m  3 / 2 0 / 6 6 ,  Reg. 22) 

Aut h or i ty :  A S  3 S . 05 . 0 20  

A S  3S. 0 5 .0 3 5 

A S  3 S . 0 5. 0 7 5

1 1 A A C  5 8. 3 7 0 .  P U B L I C  A N D  C H A R I T A B L E  

U S F .  (a) 1 lie lease, sale o r  other disposal o f  a n y  

Al as k a  lands or  resources m a y  h e  m a d e  to a n y  

A ia >ka  o r  federal a g e n c y  or  political subdivision, 

or the lease, sale or ot h er  disposal for less that) 

th -  ?r-',: ::-e.i •.nine as m a y  h e  d e t e r m i n e d  b y  the 

director ..in1 a p p r o v e d  b y  the c o m m i s s i o n e r  to 

be fair a n d  p r o p e r  ar.d I t the best interests o f  

the public, w i t h  d u e  consideration being given to 

the na t u r e  o f  the public services or f u n d i n '  

rend .'id b y  the said ag e n c y ,  subdivision or 

lltilirv 'cit*;: application thcrofcr, a n d  o f  the 

tin:.', or the  grant u n d e r  w h i c h  the land w a s  

e c u ;  i ■'•} b y  Alnsha.

(b) f !ic director u p o n  application filed b y  an 

npr.Iii : it eligible u n d e r  this subsection m a y ,  b y  

negotiation a n d  w i t h o u t  public auction in the 

m a n n e r  prescribed in this subsection, lease a n y  

lauiU c.f tli - state for a t e r m  not in excess o f  55  

)ca: B e f o r e  leasing, the dilector shall p r c pa i ea

!:<r.i.l »«>♦.* plan c u d  a land classification to insure 

that l!:■ p r o p o s e d  Use is c o m p a t i b l e  with area 

irtili/.uion. Be fo r e  the land m a y  b e  leased u n d e r  

this s u b  section, it m u s t  b e  s h o w n  to the 

satisfaction o f  the director that tlte land is to be 

iis-ed for a n  established or definitely p r o p o s e d  

project, :m.I that the eligible applicant, as 

he.-t.iii>'let t'esciibed, lias the financial ability to 

carry o a t  the project. T h e  c o m m i s s i o n e r  m a y  

e>tabf'ds limitation o n  the acreage v.h!c h  m a y  be 

I: w e d  p u r s u an t  to this subsection to a n y  

applicant.

) I 1 11 apnlic.ii !> mi.I r Ibis : < \ sb.iil 

I ■ ■! to it11 ioipi.railoiis,

. ■ i ' u i'id's, i>r v i i v l’V s  i*;; :i«i ■ •• I a n d  

■, rt.it ' c .I' .ivcly ! >i t ha.il,lid :. i .•hgi.ms 

cl .' •: e d . ' c a i n .1 purpiiv,1 . i.f !oi the

■i: '• i <>; ■ *> • 11 v . d i a v .  ii (be ;u>> i lor

■ h ' 1.. .1 i .!• k.i .toiii's i . i!;.» e
ii ' . . ».l*, i :! . .; I * a • h '|

sub rot evidence that it is e x e m p t  f r o m  p a y m e n t  

of federal i n c o m e  tax.

(J) T h e  director m a y  lease s u c h  la nd  to a n  

eligible applicant at a reasonable a n n u a l  rental, 

taking into consideration the p u r p o s e s  for w h i c h  

the lands are to b e  used a n d  the financial 

resources o f  the applicant, b u t  in n o  case m a y  

such rental b e  less than o n e  percent o f  th e fair 

m a r k e t  value o n  lands acquired primarily for 

d e v e l o p m e n t ,  or less than five percent o f  th e fair 

m a r k e t  value o n  school, university, m e n i a l  

health or acquired lands. R e n e w a l  leases m a y  b e  

issued at the discretion o f  the director u p o n  the 

expiration o f  a n y  p r i m a r y  o r  re newal t erm . E a c h  

lease shall contain a provision for its termination 

as to a!! o r  part o f  the lands u p o n  a finding b y  

the director that the  land o r  a n y  part o f  it has 

n ot  b e e n  u se d b y  the lessee for the p u r p o s e  

specified in the lease for a period o f  t w o  years. 

N o  lease m a y  b e  assigned o r  subleased, e x c e p t  

with the c ons en t of  the director, a n d  in a n y  case 

m a y  o n l y  b e  transferred to a n  applicant eligible 

u n d e r  this subsection. A  lessee m a y  not c h a n g e  

the use specified in tho lease to a n o t h e r  or  

additional use ex c e pt  wi th  the cons ent  o f  the 

director. If, at a n y  ti m e  after the lands are 

leased, the lessee at te m p ts  to assign the lease or 

transfcr control o v e r  11: esc lands to another, or if 
the lands arc d e v o t e d  to a use o t h e r  than Mi.it 

for w h i c h  the lands w e r e  leased w i t h o u t  the 

consent o f  the director, the lease atitomatically 

terminates (Erf. 7/1/60, R e g  I: a m  8 * 1 5 / 6 4 ,  

Reg. 17; a m  3 / 2 0 /6 6 , P.eg. 22)

Au thority: A S  3 S . 0 5 . 0 2 0  

A S  3 8 . 0 5 . 0 3 5  

_ . j  A S  3 8  0 5 . 0 7 5

3/S
I I A A C  58 . 3 80 .  T E R M  O F  L E A S E .  I ease m a y  

bo  issued for a period u p  to 5 5  years, if it 

appears to b e  in the best interests o f  Alaska a n d  

if a p p r o v e d  b y  the c o m m i s s i o n e r ;  provided, 

howev er , it (he iniial an i ma l  rental o f  a lease 

d o c s  not e x c e e d  SI C O O ,  the approval of the 

coiiunUsicivcr i> not rv.p.iiVcd fi ll. 7 T.Ve) Reg.

I art 8 / ! ' ,(>1. R e g  17. a m  3/20,■V.6 , . > ) y

A u t h o r i t y . A s  i v.O a)
A S  «i> o.;.

A S  .b: ni.M/.-v

I I A  \( • 5 8  .;'/»■ Al'l'il ■;!*' '.I N o  ‘ • ... d.,iil 

I , I f * u i. n e w  < > '. . * * s i*.'■!,». » , I tii 

ii 1 c. i * ■ an - 1 • . a i . 'e1. 1 *■ . • • • •

i • • ■ ! •> : . « . t \  • ‘ . e: i

II 5
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1 1 A A C  5 S  I 3 0

i, i ! I.e lessee,may elect In a ! L i s  rights 

i the cnntellcd federal l e a a s  herein 

p o u n d e d .  aiul m a k e  application to lire diicclor 

I,.: .■ stale lease for a I c r m  u p  to 55 years. It the

I «ei should elect, lie shall h e  allbrJcd the s a m e  

preference right as a n  expiring lessee as provided 

i * -ec. 6 6 0  o f  this clupter. (Eff. 7/1/60, Reg. I; 

a,a X/i 5/64. Ke g.  17; a m  3 /2 0/6 6,  Keg. 22)

Auth or ity : A S  3 8 . 0 5 . 0 2 0  

A S  3 S . 05 . 03 5  

A S  3S .0 5 .0 7 5

II A A C  58 . 0 5 0 .  M A T E R I A L  L A N D S .  L a n d  

classified as material lands shall b e available for 

lease u n u e r  this chapter. Materia! lands m a y  b e 

ie.'sed for pur p o se s  o th e r th a n  the re mo v a l o f  

materials, pr ov i d ed  s u c h  p r o p o s e d  use is 

lo.ivvcnt w i t h  the p r i m a r y  classification. (F.ff. 

O/30/ 60 , Reg. I; a m  8 / 15 / 6 4 ,  Reg. 17; a m  

3 27/67, Reg. 2 8 )

Auth or ity : A S  3 8 . 0 5 . 0 2 0  

A S  3 8  0 5 . 0 7 0

It A A C  5 8 . 0 6 0 ,  M I N E R A L  L A N D S .  L a n d  

ci ' sii.ed as mineral lands shall h e  available for 

L v'  • u n d e r  11:is chapter, Mineral lands m a y  b e  

L  • v,i for p :-p ose s ol >er ,han the r em o v a l  o f  

:ni'erols, |>rc»vided si.cb p r o p o s e d  use is 

con. tent with the p r i m a r y  classification. (Eff.

:■ 5 ) 60. R e g  I, a m  8/ 15 /6 4, Reg. 17; a m  

3 3 2,<g7. R e g  2 8 )

A u th o ri t y A S  38.05.0 10 

A S  3 8 . 0 5 . 0 7 0

II A A C  5 8  0 7 0 .  I’ll HI. 1C K E C K  R A T I O N  

1 W D 8 L a n d  classified as public recreation 

'■ 1 1 snail b e  available for lease. Public 

tv,i v t ' on  lands m a y  lie leased for purposes 

enher ili.ni public recreation, provided s u ch  

iv ' T " s v d  use is consistent wi.li the prima ry 

<d -sdication. « Ilf. 6 / J 0 / 6 0 ,  Reg. I; a m  

v I' o ; Reg. 17;.i m  3 / 2 2 / 6V ,  Rog. 28)

Au t ho r it y  A S  3 8  0 1 0 3 0  

A S  3 8  0 5  0 / 0

( : 1 '<-* >8.0X1) I’KIVA 11 Hi ( K * A IbJN.AI
!‘ 4 ' 1 • ,;8s I I •. ill, at .IS i v'U'utlOllill

’•I icav.d lot ib.it pofjin.i, s!:.:!! I e used 

' ' coin. I .'I Ci-'l IVi I'.alio ■ v. | pn'J'OS's N o

‘ ii -eden. e slia't !i i i . 'iiutedini
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pr op e r  notice, c'ui'.e! the existing lease. (Eff. 

7.1/60. I’.cg. I; a m  8 / 1 5/ 6 4 . R e g.  | 7 ; a ,n 

3 30 /6 0, Reg. 22)

Author it y: A S  3 8 . 0 5 . 0 2 0  

A S  3 8  0 5 . 0 3 5  

A S  3 8 . 0 5 . 0 7 S

11 A A C  58 .0 90 . R E S I D E N T I A L  L A N D S .  

L a n d s  classified as residential lands a n d  leased 

for that p u r p o s e  shall b e  us ed for residential 

p u r p o s e s  only a n d  in a c c o r d a n c e  w i t h  a n y  

applicable builJing a n d  z o n i n g  codes. In t h e  

a b s e n c e  o f  su ch  c ode s the lessee, shall, at least 

3 0  calendar d a y s  prior to c o m m e n c e m e n t  o f  

. construction or utilization, file w i t h  t h e  director 

a plot plan a n d  a genera! description o f  

c o n t e m p l a t e d  construction. T h e  director shall 

reject said plan within 3 0  calendar d a y «  after 

receipt thereof if h e  d e e m s  s u c h  utilization or 

construction contrary to the order ly  

d e v e l o p m e n t  o f  the area cr i n c o m p a t i b l e  w i t h  

existing d e v e l o p m e n t .  (F.ff, 7/ 1/ 60 . Re g.  |- a m  

8 / 1 5 / 6 4 ,  Reg. 1 7 ; a m  3 / 2 0/ 6 6,  Reg. 22)

Au thority: A S  3 8 . 0 5 . 0 7 0  

A S  3 8 . 0 5 . C 3 5  

A S  3 8 . 0 5  0  75

II A A C  58 .1 00.  R E S E R V E D  U S E  L A N D S .  

Re s er v e d use lands are available for leasing a n d  

m a y  b e  utilized u n d e r  a n  Inter a g e n c y  L a n d  

M a n a g e m e n t  Transfer. l a n d s  transferred to u 

qualified a g e n c y  m a y  b e  utilized by^subleirsc o r  

a n y  o th e r m a i m e r ,  provided s u c h  utilization 

shall b e  consistent wi th  the function assigned 

said a g e n c y  a n d  the provisions o f  the L a n d  A c t  

a n d  these regulations unless o t h e r w i s e  

e x e m p t e d .  (Eff 6/.50/60, Reg. I. a m  8 / 1 5 / 6 4 .  

R e g  I / . a hi J / 27 /69 , Reg. 28 )

Authority: A S  3 8 . 0 5  O ’O  

A S  3 8 . 0 5 . 0  /0

II A A C  58.11 0.  T I M B E R  L A N D S .  T i m b e r  

lands arc available for lease. T i m b e r  lands m a y  

lie L a v d  lot p urp ose s other Ilian She r e m o v a l  of  

tim! r. provided s uch  p r o p o s e d  u w  i; ciuisistcnt 

v.ill: (lie p.ii'iaty sl.usi!ic.iliun. (Ill 6 / 3 0 / ( 0 ,  

K e g  !; a m  8, Is/i'l, Reg,. 17, a m  3/J.I/(i'7, R e n

28 i
Auihnrils A S  5,’i O.S.D.’o  
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I lit:*> i .* I.*a .wd at u t-.’ i . t !  ot r - u  le>*. it? i?* 
J . 1 l !  j -.’t a.*-v Jot' Iik* 1 1 \ I  live  y c i . :. Cif it I.*.*.’.' 

:t* . . i rded !•* I ’ i - highest b idde r i pub lic au-.t inu 
I n ;t te im  o* 5 5  year:; n r  las ; . At f!»i.* c s p i r .d im *

then cu rren t la i r  market rente! or. it;-.* ! j
I m i l t o r  t h :  ba lance o f  the te rm . Sue!; app ra isd  J  

sha l l  n o t  con temp la te  the improvements m sJe  
hy  the. lessee du r ing the five-year period .

( h )  T h e  pu rpose  o f  this p rov is ion  is to make  it 
e c o n om ic a l ly  feasible f o r  a lessee to deve lop 
a g r icu ltu ra l  lands that are n o t  available f o r  
purchase . (E f f .  7 / 1 / 6 0 ,  Reg. l ; a m  S / 1 5 / 6 4 ,  Reg. 
1 7 ;  am  3 / 2 0 / 6 6 ,  Reg. 2 2 )  '

A u th o r i t y :  AS 38.05.0 2 C  
AS 3 S . 0 5 . U 3 5  
AS 3 8 . 0 5 . 0 7 5

I i A A C  5 8 . 1 3 0 .  R E S O U R C E  M A N A G E M E N T  
l .A N D S .  Resource management lands are 
a va i lab le  f o r  lease under the terms and 
p rov is ion s  o f  this chap te r . (E f t .  3 / 2 2 / 6 9 ,  Reg. 
7 8 )

A u th o r i t y :  AS  3 S .0 5 . 0 2 0  
A S  3 8 . 0 5 . 3 0 0

I I  A A C  5 8 . 1 4 0 .  OPEN-TO-1* N T R Y  L A N D S .
t ip an - to -e n t r y  lands are availab le fo r  lease 
sub jec t  to  the p rov is ions o l  AS  3 8 . 0 5 . 0 7 7 .  (E f f .  
3/22/69, Reg. 28)

A u th o r i t y ;  AS  3 8 . 0 5 . 0 2 0  
A S  3 8 . 0 5 . 0 / 7

A R T IC L E  2 .  I’ ER.M ITS

.‘' “ C l ' i l l ' i
2 o 0  R igh t u f-way o r  easement pe rm it 
2 1 0 .  Specia l land use permit 
L 20 . R oad s  to  .subdivided state  lauds

I I A A C  5 8 . 2 0 0 .  K 1 C N T -O E W A Y  O R
I A S  EM EN T  P E R M IT ,  (a )  The d i rec to r ,  w ithou t 
th-* p r i o r  app iova! o f  ( l ie comm iss ione r , may 
iv . i e  p e rm i t ; fo r  roads, (ta i ls , d itches, pipelines, 
d r i l l  sites, log  storage, te lephone and
t ransm iss ion  lines o r  s im i la r  uses o r
i pi m v m e i iK  App lica t ion  shall he made cm
i . u i u  I >!.-7n com p le ted  in In!! o r  en image copy  
t1, m .u I and iiu hide therewith the required plats 

' ape li> alum fe"t

s? E E ' .  ! J 11 A V . ** 1.1
1 1 A 5 ; . : ; t *

I ’ >i l:i *hv j** ;.«!•'.? • f  a:*;. i». f . : ; -i v
*,•:!; ti l .  or : ' land s , th .  I; ; i l ... i r
>!« :’ ! !|:;* e t l : .  I ie . t  o re •lice [ > , i :^. ;•! v .e l i
'~ r which is ron t iguM-.s am ! veaward o f  the
•*r'itiv.i p rope r ty  <•! s: c l ;  up land  ov. ■.er ft:.-.!i: i ; t i i.. ne :.let*, by s; :ell U j k - n . !  : i . .p ts*r str’ y
: >: the p u r p o s e  f.«r sviiicii the perird t o r  an
caietiivtU may  be  granted .

( c )  In the event the use a u th o r i z e  u n d e r  said 
perm it is a h yd rau l ic  p r o je c t ,  o r  uses any  
equ ipment that w i l l  use, d iv e r t ,  o b s t ru c t ,  p o l lu t e  
o r  change the na tu ra l  f l o w  o r  bed o f  a n y  r iver, 
la ke  o r  stream o r  tha t w i l l  u t i l iz e  a n y  o f  the 
waters o f  the s ta te  o r  m a te r ia ls  f r o m  a n y  r ive r , 
la ke  o r  stream bed , the app l ic an t  sha ll n o t i f y  the 
C om m iss ione r o f  the D e p a r tm e n t  o f  F ish  and 
G am e  and shall o b ta in  h is  a pp ro v a l  p r i o r  to  the 
c om m encem en t o f  op e ra t io n s .

( d )  In the event the use au th o r i z ed  u n d e r  seitl 
pe rm it sha ll req u ire  nav igab le  w a te r  o r  in  any  
w j y  in te r fe re  w ith  nav iga t ion , pe rm iss ion  o f  the 
C o rp s  o f  Engineers . D ep a r tm en t  o f  A rm y ,  shall 
b-* obta ined p r io r  to use. ( E f f .  7 / 1 / 6 0 ,  Reg . I ;  
am  S / 1 5 / 6 4 ,  Reg. 17 ; am  3 / 2 0 / 6 6 ,  ' leg . 2 2 )

A u t h o r i t y :  A S  3 8 . 0 5 . 0 2 0  
AS 3 S .0  5 .0 3 5  
A S  3 8 . 0 5 . 0 7 5

11 A A C  5 S . 2 1 0 .  S P E C IA L  L A N D  U SE  
P E R M IT .  T h e  d i re c to r ,  w i th ou t  p r io r  app rova l 
o f  the com m iss ione r ,  m uy  issue special la n d  use 
pe rm its  on  such terms and c ond it io n s  as he 
deems to  be in the best in te rests  o f  A laska . ( E f f .  
7 / 1 / 6 0 ,  Reg. 1, am S / 1 5 / 6 4 , 'Mleg. 1 7 ;  arn 
3 / 2 0 / 6 6 ,  Reg. 2 2 )  .

A u t h o r i t y :  AS  3 8  0 5 . 0 2 0  
AS 3 8 . 0 5  0 5 5  
AS 3 8 . 0 5 . 0  /5

I I  AA C  5 8 .7 .2 0 .  R O A D S  T O  S U R D 1 V ID E D  
S T A T E  L A N D S , ( a )  It is the purpose o f  this 
section to  p rov ide  access t o  subdiv ided state 
lands which a re  p ro g ram m ed  fo r  su r face  
d isposa l , and to p rov ide  access roads at the, 
lowest possib le cost .

( ' . )  The d i ie e lo r  o f  ill.* D iv is ion  o f  Lands may
c .m tu c t  w ith  p r iva te  pe rsons  Jo t  the 
c e i . i r u - t i o n  id  road s  to  and  cm subdivided spue 
I i.l-. pu 'g r jma- .e i l f o r  su r fa ce  disposal v.bi* h are 
i m o re  than si*, m iles t rou t evicting ioad> o r  
i . . In . a y '.
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A G O  -  A n c h o r a a a

T h i s  i s  a  1 9 6 3  l e a s e  o f  U n i v e r s i t y  l a n d s  c l a s s i f i e d  
a s  a g r i c u l t u r a l .  T w o  i n d e p e n d e n t  l e g a l  p r o b l e m s  h a v e  r e c e n t l y  
a r i s e n .  O v e r  t h e  s u m m e r ,  I g a v e  y o u r  o f f i c e  i n f o r m a l  a d v i c e  o n  
t h e s e  p r o b l e m s ,  b u t  i t  w a s  a p p a r e n t l y  l o s t  a n d  f o r g o t t e n .

O n  S e p t e m b e r  9, M r .  A t k i n s o n  o f  y o u r  o f f i c e  d e l i v e r e d  
t h e  e n t i r e  f i l e  t o  m e  a n d  r e q u e s t e d  t h a t  I h a n d l e  t h e  p r o b l e m s  
i t  r a i s e s ,  s t a t i n g  t h a t  h e  a n d  M r .  E a l l b a c k  r e g a r d  them, a s  
" l e g a l . "  C h a r l e s  T u l i n ,  a t t o r n e y  f o r  M r .  C u m m i n g s ,  h a s  s i n c e  
c o n t a c t e d  m e  a t  t h e  s u g g e s t i o n  o f  y o u r  o f f i c e  r e g a r d i n g  o n e  o f  
t h e  t w o  p r o b l e m s .  I f e e l  t h a t  i t  w o u l d  b e  m o r e  a p p r o p r i a t e  
f o r  y o u r  o f f i c e  t o  h a n d l e  t h i s  m a t t e r  o n  t h e  b a s i s  o f  t h e  
l e g a l  a d v i c e  w h i c h  f o l l o w s ,  b u t  I w i l l  d o  i t  m y s e l f  i f  f o r  
s e m e  r e a s o n  y o u r  o f f i c e  c a n n o t .

T h i s  l e a s e  w a s  s o l d  a t  p u b l i c  a u c t i o n  i n  N o v e m b e r ,  
1 9 7 3 .  C u m m i n g s  w a s  t h e  h i g h  b i d d e r .  T h e r e a f t e r ,  b e t w e e n  t h e  

s i g n i n g  o f  M r .  C u m m i n g s 1 c o n d i t i o n a l  r e c e i p t  a n d  a g r e e m e n t  t o  
l e a s e  a n d  t h e  i s s u a n c e  o f  t h e  l e a s e  a g r e e m e n t  i t s e l f ,  c e r t a i n  
" S p e c i a l  P r o v i s i o n s "  w e r e  a d d e d  to t h e  l e a s e  a g r e e m e n t -  T h e s e  
S p e c i a l  P r o v i s i o n s ,  a p p a r e n t l y  u n i q u e  t o  t h i s  l e a s e ,  g i v e  r i s e  
t o  t w o  i l l e g a l  q u e s t i o n s .  «•

1. I s  t h e  D i v i s i o n  f o r e c l o s e d  b y t h e  S p e c i a l

Pr<> i ■,ions from raising"the re n t  based uaon five year 
r eappraisals?

T h e  s t a t u t e  a p p l i c a b l e  w h e n  t h u s  l e a s e  w a s  i s s u e d  w a s  
t h e  o r i g i h a l  u n a m e n d e d  S e c t i o n  1 0 3  o f  t h e  A l a s k a  L a n d  A c t ,  

w h i c h  t h e n  i i m d :

A l l  l e a s e s  s h e ! t i p u l a t e  t h a t  t h e  
a n n u a l  r e n t a l  • ..mnt s h a l l  b e  s u b j e c t  
t o  a d j u s t m e n t  r. i ' i v e - y e a r  i n t e r v a l s  
n n d  a n y  c h a r g e s  Is . a d j u s t m e n t s  s h a l l  
b e  b a s e d  p r i m a r i l y  o n  a r e a p p r a i s e d  
a n n u a l  r e n t a l  v a l u e .
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stanchire! l o a n s  for?, u s e d  ir. t h i s  t r a n s a c t i o n  is  c o n s i s t e n t  
. ’.ch. t h a t  s t a t u t e ;  it p r o v i d e s  t h a t  r e n t a l  p a y  “or*,ts w i l l  b e  
‘ r. a b j e c t  t o  a d  j u s  tmer.t a t  e a c h  f i v e - y e a r  i n t e r v a l  i r o n  t h e  
£•:. ."active elate" of t h e  l e a s e .

O n e  p r o v i s i o n  o f  t h e  S p e c i a l  P r o v i s i o n s  c o u l d  b a  
i n t c r p r e t t e d  a s  c o n f l i c t i n g  w i t h  t h a t  f o r e g o i n g  p r o v i s i o n :

O n  o r  b e f o r e  t h e  1 9 t h  o f  N o v e m b e r  1 3 G C  
[che f i v e - y e a r  a n n i v e r s a r y  c a t e ]  t h e  
L e s s o r  s h a l l  r e - a p p r a i s e  t h e  l a n d s  herein, 
l e a s e d  a n d  t h a  a n n u a l  r e n t a l  f o r  t h e  
b a l a n c e  o f  t h e  l e a s e  t e r n , s h a l l  t h e n  b e  ' 
a d j u s t e d  t o  r e f l e c t  a n  a n n u a l  r e n t a l  
p r e d i c a t e d  u p o n  s i x  (6) p e r c e n t  o f  t h e  ■ *
t h e n  c u r r e n t  f a i r  m a r k e t  v a l u e  o f  t h e  
l a n d s  h e r e i n  l e a s e d .

T h e  S p a c i n l  P r o v i  .ions r e c i t e  t h a t  t h i s  p r o c e d u r e  w a s  a p p r o v e d  
i n  1 9 6 3  b y  t h e  P r e s i d e n t  o f  t h e  U n i v e r s i t y  a n d  b y  t h e  

C o . m i s s i o n . e r  o f  N a t u r a l  R e s o u r c e s .

T h i s  i s  a f i f t y - f i v e  y e a r  l e a s e  w i t h  a s t a t u t o r y  
r i g h t  o f  r e n e w a l .  T h e  o r i g i n a l  a n n u e l  r e n t  o f  t h e  7 3 0  a e r o  
p a r c e l  w a s  s e t  i n  1 9 6 3  a t  $ 3 0 0 .  I n  1 9 5 3 ,  i t  w a s  r e a p p r a i s e d  
p u r s u a n t  t o  t h e  a b o v e  p r o v i s i o n s  o f  t h e  l e a s e  a n d  r e n t  v/as 
r a i s e d  t o  $ 1 , 2 6 0  p e r  y e a r .  I n  1 973, t h e  D i v i s i o n  n o t i f i e d  
t h e  l e s s e e  t h a t  i t  i n t e n d e d  to r e a p p r a i s e  a n d  ra.iso t h e  r e n t  
a g a i n .  F o r  s o m a  r e a s o n ,  r e a p p r a i s a l  t o o k  I S  m o n t h s ;  o n  
."■'ay 22, 1 9 7 5 ,  t h e  D i v i s i o n  n o t i f i e d  th e l e s s e e  t h a t  t h a  
r e n t  h a d  b e e n  r a i s e d  to  $ 1 0 , 9 2 0  p e r  y e a r .

%
T h e  l e s s e e  a n d  h i s  a t t o r n e y  n a t u r a l l y  t a k e  t h e  'c 

p o s i t i o n  t h a t  n o  r o a d  j u s  L m e n t  o f  r e n t  r.av o c c u r  f o r  t h e  
b a l a n c e  o f  t h e  t erm. T h e y  b a s e  t h i s  a r g u m e n t  u p o n  t h a  S p e c i a l  
P r o v i s i o n  o f  t h e  l e a s e  w h i c h  s e e m s  t o  w a i v e  t h e  S t a t e ' s  p o w e r  
to m a k e  f i v e - y e a r  r e n t  r e a d j u s t m e n t s .  O v e r  t h e  l i f e  o f  t h e  l e a s e ,  
t h i s  q u e s t i o n  i s  o b v i o u s l y  o n e  w h i c h  c o u l d  b e  w o r t h  h u n d r e d s  o f  
t h o u s a n d s  o f  d o l l a r s  to t h e  p a r t i e s .

I t  i s  m y  o p i n i o n  t h a t  io r  a t  l e a s t  t w o  r e a s o n s  t h e  
D i v i s i o n  s h o u l d  c o n t i n u e  t o  r e a d j u s t  r e n t s  a t  f i v e - y e a r  
i n t e r v a l s  b a s e d  u p o n  u p - d a t e d  r e a p p r a i s a l s .

In L h a  f i r s t  p l a c e ,  t h e  s t a t u t e  u n d e r  w h i c h  t h a  l a n d  
.teased r e q u i r e d  a d j u s t m e n t s  a t  f i v e - y e a r  i n t e r v a l s .

3 9 . 0 3 . 1 0 3  (b a  L ore 19 6 4 a m e n d m e n t )  : T h e r e f o r e ,  t h e  S p e c i a l
p r o v i s i o n  w h i c h  p u r p o r t s  to w a i v e  r e a d j u s t m e n t  c o n f l i c t s  w i t h  
t h<* statute, w h i c h  r e q u i r e d  it. F o r  t h a t  r e a s o n  I h e  D i r e c t o r  
u c i o d  i n  e x c e s s  ot s t a t u t o r y  a u t h o r i t y  i n  a t t e m p t i n g  t o  w a i v e
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re;::' j u s  t p r o v i s i o n  j.r: JL953. Ci'.:: ti.nc::' a t t o r n e y  h a s
■'::;i Le i t  J e n  L: -.1 A G  3 3 . 0 3 . 1 0 )  a s  it p r e s e n t l y  r e e d s

u v  satirize:: s u c h  a w a i v e r ;  w h a t  h r  o v e r  1 os'*.:; o r  f a i l s  
•-i : * c ; o .  ir. t h a t  the w a i v e r  a u t h o r i t y  no*.: f o u n d  i n  the- 
s e c o n d  s o u b u n c o  o f  t h a t  s t a t u t e  w a s  n o t  a  p a r t  o f  t h e  L u n d

w h e n  t h i s  l e a s e  w a s  i s s u e d ,  b u t  w a s  a d d e d  b y  a n  cimor.cl-ant 
in 1 9 6 4 .  S e a , C h a p t e r  44 Slav 1 964. C a r  t a i n l y  t he  1 9 6 4  s t a t u t e  
:• iv( n o t  a u t h o r i s e  a w a i v e r  ir. 1963.

T h e r e  i s  a n o t h e r ,  i n d e p e n d e n t  r e a s o n  w h y  t h a  S p e c i a l  .!
P r o v i s i o n  p u r p o r t i n g  t o  w a i v e  r e n t a l  r e a d j u s t m e n t  i s  u n e n f o r c e ­
a b l e .  A s  i s  r e q u i r e d  b y  s t a t u t e ,  t h i s  l e a s e  w a s  sc I d  a t  p u b l i c  
a u c t i o n .  B u t  i-t a p p e a r s  t h a t  t h e  l e a s e  v/as o f f e r e d  t o  t h e  p u b l i c  
a t  a u c t i o n  v / i t h o u t  t h e  S p e c i a l  P r o v i s i o n  w h i c h  p u r p o r t s  t o  w a i v e  
t h e  r e n t a l  r e a d  j u s  t r e a t . H a d  t n a  D i v i s i o n  i n  1 9 6 3  p o s s e s s e d  
s t a t u t o r y  a u t h o r i t y  t o  o f f e r  a l o n g  term, l e a s e  w i t h  a  w a i v e r  
o f  r e n t a l  r e a d j u s t m e n t s ,  i t  w o u l d  c e r t a i n l y  h a v e  b e e n  o b l i g a t e d  
t o  d o  s o  a t  p u b l i c  a u c t i o n .  I n d e e d ,  h a d  t h i s  l e a s e  b e a n  o f f e r e d  
a t  p u b l i c  a u c t i o n  w i t h  t h a  w a i v e r ,  i t  w o u l d  a l m o s t  c e r t a i n l y  
h a v e  b r o u g h t  s u b s t a n t i a l l y  l a r g e r  b i d s .  F o r  t h i s  r e a s o n ,  i t  i s  

r.y o p i n i o n  t h a t  t h a  w a i v e r ,  e v e n  i f  o t h e r w i s e  a u t h o r i z e d  b y  l a w  
i n  .1963, c o u l d  n o t  l e g a l l y  b e  e n g r a f t e d  t o  t h e  t r a n s a c t i o n  b y  
t h e  D i v i s i o n  a f t e r  i t  h a d  b e e n  o f f e r e d  a t  p u b l i c  a u c t i o n  v ; ithout 
t h a t  " b o n u s . 1' M r .  C u m m i n g s  b i d  o n  w h a t  w a s  o f f e r e d ,  a n d  t h a t  

i s  a l l  h e  g o t .  1 /

2 - I s  t h e  S n a c l a l P r o v i s i o n  p u r p o r t i n g  t o  a u t h o r i z e  
t h e  conrc.e r c i a ] luic v o s t i n g  of t i m b e r i r o n  t h a  l e a s e d  l a n d  v a L i d ?

T h i s  7 2 0  a c r e  p a r c e l  a p p a r e n t l y  s u p p o r t s  a  c c r m a r c j . a l l y -  

v a l u a b l e  s t a n d  o f  t i m b e r .  T h e  D i v i s i o n  h a s  a s h e d  w h e t h e r  
C u m m i n g s  rsay b e  p e r m i t t e d  to h a r v e s t  t h a t  t i m b e r  f o r  e c o n o m i c  
g a i n  r a t h e r  t h a n  p e r s o n a l  use. I t  i s  m y  o p i n i o n  t h a t  h e  m a y  

no t .

T h e  Alas..a L a n d  A c t  a u t h o r i z e s  t h e  s a l e  o f  t i m b e r  o n  
b e n t o  l a n d s  e i t h e r  b y  s e a l e d  b i d s  o r  p u b l i c  a u c t i o n .  A S  3 8 . 0 5 .
.1.20. A s  I u n d e r s t a n d  it, n o  t i m b e r  s a l e  h a s  b e e n  h e l d  w i t h  
e x p e c t  to t h i s  p r o p e r t y ;  i n s t e a d ,  t h e  S t a t e  h a s  l e a s e d  the 

l a n d .

l/  B e c a u s e  t h e s e  t w o  i n d e p e n d e n t  g r o u n d s  s o  c l e a r l y  e s t a b l i s h  
i h e  i n v a l i d i t y  o f  t h o  l e a s e ' s  p u r p o r t e d  w a i v e r  o f  r e n t  
r e a d j u s t m e n t s ,  I h a v e  n o t  ackir. s s e d  t h e  q u e s t i o n  o f  w h e t h e r ,  
h a d  A G  3 6 . 9 5 . 1 0 'i r e a d  in 196 3 a s  it cioas t o d a y ,  t h e  D i r e c t o r  
c o u l d  h a v e  l e a s e d  t h e s e  u n i v e r s i t y  l a u d s  a t  p u b l i c  a u c t i o n  
w i t h  t h e  r e n t a l  r e  c j u s trr.cnt w a i v e r  w i t h o u t  v i o l a t i n g  s o m e  
. i a u c i a r y  o b l i g a t i o n  i m p o s e d  b y  43 L . G . C .  5 394  o r  o t h e r  lav/s.
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V. Ssrith - t , "  O c t o b e r  Z,

;.gain, th-:- for::. Ir- agraer..--;:: t uso-.l b y  the: Di.v.ision.
•. t h i n  c: ; s e  d e a l s  specifier', i v  v i t h  t h i ; .  rjif*;i :irior*. P a r a y r a p h  

: : ee o l  t h e  .lease S i n c e : ;  t h a t  “the lessee s h a l l  r.ot ceil, or 
:. :.:ove f or use e l s e w h e r e  any timber, . . - p r o v i d e d ,  h o w e v e r  
t h a t  m a t e r i a l  r e q u i r e d  in the enjoyr.er.t of t h i s  l e a s e  m a y  h o  
t-.r.od a f t e r  a ’writt e n  p e r m i t  t h e r e f o r  has beer, o b t a i n e d  f r e e  t h e  
l e s s o r . "  'ins le a s e  a l s o  p r o v i d e s  t h a c  “the l e s s e e  s h a l l  n o t  
c o m m i t  w a s t e  o r  i n j u r y  u p o n  t h e  la .ds l e a s e d  h e r e i n -” T h e s e  
s t a n d a r d  lease p r o v i s i o n s  a r e  c o n s i s t e n t  w i t h  r e g u l a t i o n s  o n  t h e  
s a m e  s u b j e c t .  A l t h o u g h  t i m b e r  l a n d s  are l e a s a b l e  f o r  o t h e r  
p u r p o s e s  (11 A A C  5S.1 1 0 ) ,  the t i m b e r  i t s e l f  m a y  b e  s o l d  f o r  
c o m m e r c i a l  p u r p o s e s  o n l y  u n d e r  the t i m b e r  s a l e  r e g u l a t i o n s ,
1.1 A A C  76.005-. 385. L e a s i n g  o f  the s u r f a c e  w i t h  u n r e s t r i c t e d  
rig'hts to r e m o v e  a n d  s e l l  t h e  t i m b e r  w o u l d  c i r c u m v e n t  t h a  
s p e c i f i c  s t a t u t o r y  l i m i t a t i o n s  u p o n  the. s a l e  o f  t i m b e r .

T h i s  i m p l i c i t  s t a t u t o r y  p r o h i b i t i o n  o f  t h e  s a l e  o r  
l e a s e  o f  l a n d  as a d e v i c e  t o  a v o i d  t h e  t i m b e r  s a l e  p r o v i s i o n s  
o f  t h e  L a n d  A c t  is e x p r e s s l y  r e i t e r a t e d  in t h e  D i v i s i o n ' s  l a n d  
l e a s i n g  r e g u l a t i o n s .  11 A A C  5 4 . 1 1 0  p e r m i t s  t h e  '.ease o f  t i m b e r  
l a n d s ,  b u t  o n l y  "for p u r p o s e s  o t h e r  t h a n  t h e  r e m o v a l  o f  t i m b e r .” 
i-.hen t i m b e r  lands or o t h e r  l a n d s  c h i e f l y  v a l u a b l e  f o r  t h e  
m a t e r i a l s  o c c u r r i n g  t h e r e o n  arc: leased, the l e s s e e  o f  t h e  
s u r f a c e  r i g h t s  is n o t  p e r m i t t e d  to "s e l l  o r  r e m o v e  f o r  u s e  
e l s e w h e r e  a n y  timber, . . . o r  any o t h e r  m a t e r i a l  v a l u a b l e  
f o r  b u i l d i n g  or c o m m e r c i a l  p u r p o s e s  { e x c e p t  i n s o f a r  a s  t h a t  
m a t e r i a l  m a y  be] r e q u i r e d  f o r  the d e v e l o p m e n t  o f  the l e a s e ­
h o l d . "  11 A A C  5B.739.

In a c c o r d  w i t h  t h e s e  s t a t u t e s  ancl r e g u l a t i o n s ,  the 
s t a n d a r d  l e a s e  a n d  s a l e  c o n t r a c t  f o r m s  u s e d  f o r  m a r c  tharfta 
ticoade b y  the D i v i s i o n  a l l  c o n t a i n  p r o v i s i o n s  u n e q u i v o c a l l y  
p r o h i b i t i n g  c o m m e r c i a l  h a r v e s t i n g  o £ timber. T h e  C u m m i n g s  
l o u s e  .is a goo d  e x a m p l e .  If s p e c i f i c a l l y  s t a t e s  t h a t

Lho L e s s e e  s h a l l  not sell o r  r e m o v e  to. 
u s e  e l s e w h e r e  a n y  Limber, . . .  o r  a n y  
o t h e r  m a t e r i a l  v a l u a b l e  f or b u i l d i n g  o r  
c o m m e r c i a l  p u r p o s e s ;  p r o v i d e d ,  h o w e v e r ,  
that m a t e r i a l  r e q u i r e d  in the e n j o y m e n t  
o f  this l e a s e  m a y  be u s e d  a f t e r  a w r i t t e n  
p e r m i t  t h e r e f o r e  has b e e n  o b t a i n e d  f r o m  t h e  
L essor.

I. i ?.•: w i s e , the l e a s e  p r o v i d e s  t h a t  "the v os sue s h a l l  n o t  c o m m i t  
w-isto o r  i n j u r y  upon the l a n d s  l e a s e d  h e r oin.
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• 1 C. . V . S :a i t h

' ' m i  s u n d e r 3 tandir.g so.'.corn ins Cvnm.i n o s ' r i g h t  to
•m. v.;f i - . i . r . l i f e  tr..-.c cour-•rni.’-i! r e n t a l  re n d  jusfcftent, s p r i n g s  
.1 th"- it: icv.a S p e c i a l  P r o v i s i o n *  c- r d o t o  L»:io lease f o i l  ovine# 

t. ,«• a u c t i o n .  O n e  of t h a n  r o a d s  a s  f o l l o w s :

P e r m i s s i o n  is hereby g r a n t e d  tha L o s s e s  
t o  r e m o v e  a ll or any p o r t i o n  o f  the 
t i m b e r  n o w  g r o w i n g  or. the l a n d s  
i n c l u d e d  in thi s  l e a s e  a g r e e m e n t  a nd 
t o  d i s p o s e  o f  the t i n h e r  so r e m o v e d  in .
s u c h  m a n n e r  a s  he s'naxl s ee fit.

F o r  p r e c i s e l y  t he s a m e  r e a sons w h i c h  c o m p e l  t he c o n c l u s i o n  t h a t  
t h o  a t t e m p t e d  w a i v e r  o f  the S t a t e ' s  r i g h t  to r e a d j u s t  r e n t s  i s  
vo i d ,  t h e  S p e c i a l  P r o v i s i o n  c o n c e r n i n g  t i m b e r  h a r v e s t  i s  v o i d  
as w e l l .  T h e  l a w  a p p l i c a b l e  w h e n  the s a l e  w a s  h e ’ 1 f o r b a d e  
the g r a n t i n g  o f  r i g h t s  to h a r v e s t  t i m b e r  f o r  o c h e r  t h a n
p e r s o n a l  u s e  a s  a p a r t  of a land lease. F u r t h e r m o r e ,  e v e n  if
s u c h  a g r a n t  w e r e  t h e n  p e r m i t t e d  by lav/, t h e  l e a s e  o f f e r e d
to t he p u b l i c  a t  a u c t i o n  d id r.oc c o n t a i n  thi s  v a l u a b l e  r i g h t ,
and t h e r e f o r e  it n ot be e n g r a f t e d  u p o n  the t r a n s a c t i o n
b v  n e g o t i a t i o n  o r  s i m p l e  g e n e r o s i t y .

I s u p p o s e  t h a t  this o p i n i o n  w i l l  g e n e r a t e  p r o b l e m s  
f o r  the D i v i s i o n  o f  Lands, p a r t i c u l a r l y  w i t h  r e g a r d  to t ho 
t i m b e r  p r o b l e m  - f o r  the D i v i s i o n  h a s  v a c i l l a t e d  on t h a t  i s s u e  
in c o n n e c t i o n  w i t h  t h i s  .lease a n d  u l t i m a t e l y  a d v i s e d  K r .  C u m m i n g s  
in .11)73 t h a t  h e  w a s  e n t i t l e d  to tak e  the timber. H a v i n g  
' r e l u c t a n t l y  c o n c l u d e d  that t h a t  a d v i c e  w a s  in e r r o r ,  I u r g e  
t.’m t  it b e  c o u n t e r m a n d e d  i m m e d i a t e l y .

P e r h a p s  t h e  p n r s o n n a l  o f  t h e  D i v i s i o n  o f  L a n d s  s h o u l d  
h e  r e m i n d e d  t h a t ,  t h e y  h a v e  n o  c a r t a  b l a n c h e  a u t h o r i t y  t o  d e a l  
w i t h  s t a t e  l a n d s .  T h e i r  p o w e r  d e r i v e s  e n l r T r e l y  f r o m  t h e  
l e g i s l a t u r e . 1ft s o m e  t r a h s ,  t h e  Corcr.l e s s i o n c r  h a s  b y  r e g u l a t i o n  
l i m i t e d  ; h e  D i r e c t o r ' s  a b i  l i l y  t o  i i . ’. n l o m s n t  o r  u s e  s t a t u t o r y
a . 1' n o r i t y  b v  v o l u n t a r i l y  i m p o s i n g  a d c i L i o n e l  c o n d i t i o n s  a n d  
l i m i t a t i o n s  u p o n  t h e  p o w e r s  g i v e n  h i m  b y  s t a t u t e .  T h e  D i v i s i o n ' s  
p e r s o n n e l  r a m t  e x a m i n e  e v e r y  p r o p o s e d  D i v i s i o n  a c t i o n  t o  d e t e r m i n e  
w h e t h e r  L u c  l e g i s l a t u r e  h a s  a u t h o r i s e d  i t  b y  s t a t u t e  a n d ,  i f  
s o ,  w h e t h e r  D i v i s i o n  r e g u l a t i o n s  p e r m i t  i t .  U n l e s s  b o t h  
c : u . L i o n s  a r c  a n s w e r e d  i : .  Lb a a f f i r m a t i v e ,  t h o  p r o p o s e d  a c t i o n  
s h o u l d  n o t  b n  t a k e n .
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I I A  \ f  '.'.‘M'J

d .m e  t h e  I ” '*! I>y i’s ! .*  ;e .  <" l i a b l e  'i a n y  
e! ; ; : r . ' » d  .my third pa iiy  o r  l*> a:iy c lahe . j tfie.t 
i, .ce ■ I 1o i l i  owner - h i p  Ii: the event t i e  r.tcte 
does ic t c i . c  ti l l-; t ' i f ' ;  b u d  under lease, the 
eoii.lt'.i 'J. i! leave shall than have the sar .e  
>!.!ii.|i i;.. in ice and e ffec t as a non-condit iona l 
lease issued under the regulations tit' this 
chap te r . ( I  If. 7 / l/ r tO . Keg I ;  an; S;I5 ,V>4. f.ee.
I 7 ; n m  3 / 3 U/l>6 , Re g .  ? 2 )

Authority: A S  3 8 . 0 5 . 0 2 0  

AS 3 S .05 .0 35  
AS 3S .05 .07 7

A R T I C L E  4. S H O R T  TITLE A N D  
DEFINITIONS

Section

9 0 0 .  Short title 

9 1 0 .  Definitions

11 A A C  5 3 . 9 0 0 .  S H O R T  T IT L E .  This chapter 
perta ins to the leasing o l  lands o f  the State o f  
A laska am i to the ju r isd ic t ion  o f  the D iv is ion o f  
Lands , Depa rtmen t o f  Natura l Resou rces ar.J 
re la ted m at te r , .  T lie inter.t o f  this chap te r is to 
insure the c.p.iitable leasing o f  Alaska lami in a 
m in n o i  that vv.•!! encov^c.e deve lopment fo r  its 
hh-.hesi au.l Lest r . s c^ T h is  chapter may be 
feietvcci to as" the “ Surface Leasing 
Rc«»ilaliv*ns., ‘ ( i l l .  7/1 /fi l l . Lee I ; am S / I  5/T-4, 
I teg. 17; am 3/20/ 66 . H . g  23)

A u th o r i t y :  AS  3 3 . 0 5 . 0 2 0  
AS 3 .S 0 5 . 0 3 5  
AS 3 3 , 0 5 . 0 7 5

II A  A C  5 S.9 10. i)i c i v i l  I O N S .  In these

I. -g illations the following t i m s  shall ha ve  the

r r .ca i r ; ’ 1; indicated miles' the context clearly 

ic*piiiesa d d b n c u l  m e a n i n g

( I )  “ n g i iu l t u r n l  lands'' means those lands 
which . because o f  location adjacent 
*.I •velo jsment, physical and c limatic le l i lu iV ' ,  arc 
o r  m ay  he made suitable tor l l o  p iodu e t ion  o l 
ay; i, ult 1 1 .i* i rops ;

t />  ‘ A ; 1. "  means the  Al...s!:i l a n d  Aci '.S 
3 .S 0 5 .

t5)'V\li'i - m e n :  S ’ * o l  ■ * ' * . ' •

t i) 1 Al l 1 a I in,!' ii i, i all I iiitl' in l ii;’
• i| . I. Ie ..ii ! Mill :i • '..I I lU.I*. or l . ' * " l  <*•.*

l ie lo iigiug (Vi ov h e re a f te r  in any m 'umer 
acijuired I y A la  .*, it

(5) ' cbvdiic. ‘i.ei* meat',' th: designation o f  

lands e.ccor.b'ng to their a p p a re n t best u s e : ^

(f>) “coitiniefcia! lands ' iti.atis tlios-e lands , 

w h ic h , be ca u s e  ol location, physical features or 

adjacent d e v e l o p m e n t s ,  m a y  best b e  utilised for 

n o n  industrial business purposes;

(7) “c o m m i s s i o n e r "  m e a n s  the C o m m i s s i o n e r  

o f  the D e p a r t m e n t  o f  N a t u r a l  Re so ur ces :

(S) “d e p a r t m e n t "  m e a n s  the D e p a r t m e n t  o f  

Natural Re so urc es;

(9) "director” m e a n s  the Director of  the 

Division o f  L a n d s ,  D e p a r t m e n t  o f  Natural 

Resources;

(10) "division" m e a n s  Division o f  L a u d s  

within the D e p a r t m e n t  o f  Natural Resources. 

Administrative p o w e r s  a n d  o th er delegated 

duties cs prescribed b y  l a w  or regulations are 

vested in the director;

( 1 1 ) "fair m a r k e t  v a l u e "  m e a n s  the highest 

price, e stimated i:i te rn 's  o f  money', w h i c h  the 

property w o u l d  bring i!' e x p o s e d  for sale for a 

reasonable t i m e  in the o p e n  m a r k e t ,  with a 

seller, willing bu t not forced to sell, a n d  a buyer, 
willing but not forced to b u y ,  b o t h  being fully 

infoimei! of all tin; p u r p o s e s  for w h i c h  the 

prope rt y i> best a d a p t e d  or  could be  used:

(I?) “grazing la nds” m e a n s  those lands w h i c h  

in their natural statu h a v e  the p h y w c n l  a n d  

climatic features that m a k e  t h e m  primarily 

useful for the pasturing of d o m e s t i c  livestock;

(13) “pre ference right grazing leas;" m e a n s  a 

grazing lease gr an t e d  to a lessee w h o s e  federal 

grazing leave w a s  cancelled to allow the land 

u n d e r  leas; to b e  selected b y  the slate; •

( i - 1 )  " i . m d "  m eans n'l land' u n d e r  the 

iini'di.tior ol th e  division;

(15) ’i . i n c u t s  a fare lea*.' i.v.i.J ci 

I. 'I p m  ,.:,mt |, i the A«.t a n d  Jh.'ve icgid.iiu, i'-.

I i (•) " m e i e r  i! I .m d ' "  HU o i '  i a ,■ e I m.l* t!,.ii 
a 1 • * hi* f> ve’ .i..' ' lo t  I ' : v'ii •'*. iu . ; . | . ( n ;  I •;*l

! I ".

AGO 8 8 5 7 1 5



THE PRECEDING DOCUMENT(S) MAY NOT FILM 

LEGIBLY BECAUSE OF POOR QUALITY OF THE 

ORIGINAL.



Problems with Chapter 58

1) Definition of various classifications of lands vary from chapter to

chapter in the regulations. They should be consistent at all 

times. See chapters 56 and 58, for instance.

2) Lvery chapter oi.jht to have the same number of definitions; "i.e., 

commercial lands should be defined, as should be industrial, not 

just one or the other. For instance, Chapter 58 dealing with state 

leases does not have a definition of industrial lands, yet a goodly 

number of state leases are just that.

3) Commercial-Industrial classification (II AAC 56.610) no longer 

exists, yet it still is un the books.

A) a. Public recreation lands classification should be ’tdoor „

recreation areas (which include parks, scenic overlocxs, camp­

grounds, etc., etc.)-- it should be removed from private recreation 

lands because it conjures up the image of public use.

b. Some more descriptive term (such as cabin site or leisure or 

recreational purposes) should be substituted lor outdoor rec, ational 

areas under private recreation lands.

5) Classification of lands is supposedly the systematic designation of

lands according to their highest and best use, according to 11 AAC 56.610; 

yet I. AAC 58.910(5) says "apparent best use", even though 11 AAC 53.900
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Problems (continued) 2

states "highest and best use".

6) Authorizing statutes must be shown in the regulations. Someone 

ought to check that in minute detail. We came across a couple of 

omissions just checking on problems with state leases. (Omission 

of AS 38.05.105 authorizing specifically half of 11 AAC 58.520. 

Instead, they cite the very general and broad .020, .035 and .075. 

The same thing is true of AS 38.05.135 which deals specifically 

with public and charitable uses on leased land, but 11 AAC 58.370 

just mentions the old standbys of .020, .035 and .075.)

7) What constitutes tha annual rental rate? How it is to be arrived

at needs to be spelled out in the regulations.

8) Related to 7) above, annual rental value (which should not be

pegged to the fair market value, but in fact is determined by it 

due to the non-existence of private leases comparable to those 

offered by the state) should be defined, which it is not now, in 

the regulations.

9) Watershed Lands/Timber Lands-Classified. Defined separately in

Chapter 52; combined in Chapter 58. Must/should be consistent.

10) What is the difference between "may not be disposed by sale" (52.0G0) 

and "shall not be sold" (52.030)? If they should be identical, 

make it one or the other.



THE PRECEDING PAGES WERE TREATED AS 

A UNIT IN THE ORIGINAL FILE.



YftTTt l  ® I F  thimth 
ITffll L t E l O M T d l S

POUCH Y S tA I t  CAPItOl 

JUNtAU Al ASHA 99811 

907 495 3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  September 14, 1976

SUBJECT: Surface Leasing Po l icy  o f  State Owned Lands
TO: The Honorable Kay Poland
FROM: Elke Kal lab

Research Analyst

This memorandum addresses various issues which have been ra ised in 
conjunction with recent rent increases on sta te  leased lands and, as you 
requested, comments on points brought up by leaseho lders protest ing the 
readjustment o f  the i r  rents on a va r ie ty  o f grounds. Only the area o f  
surface leasing o f  s ta te owned lands has been invest igated .
In summary we found that the rent increases appear to be in compliance 
o f  cu r ren t ,  app l icab le s ta tutes .  However, we did discover numerous 
i r r e g u l a r i t i e s  and inconsis tencies in the regu la t ions which govern 
surface leasing o f  s ta te  lands. We believe that the various sho r t ­
comings and ambiguities o f  the regu la t ions have contributed s ig n i f i c an t l y  
to the leaseholders '  perceptions that the increases are i l l e g a l  or 
a r b i t r a r y .  Tho information and data perta in ing to surface leasing 
regu la t ions have been submitted to the chairman o f  the Administrative 
Regulation Review Committee, as is  a copy o f  th is  memorandum.

* * * * * * * * * * * * * * * *

I . Rent Increases
Substantia l increases o f  rents in the process o f  reappra isa l did 
not begin th is  year .  Attached to th is repo r t  are two l i s t s  which 
show the old and current renta l  ra tes on every s ta te  lease which 
came up f o r  reappra isa l in 1975 and 1976 as suppl ied to us by the 
D iv is ion  o f  Lands. As can be seen, some o f  the steeper increases 
occurred in 1975.
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Records show that the Div is ion o f  Lands adopted the po l icy to use 
"market renta l  ra tes"  f o r  appra isa ls  and reappra isa ls  o f  s tate 
lands, when and where a comparable pr iva te ren ta l  market ex is ted , 
as e a r ly  as March 10, 1975. This decision was made because the 
D iv is ion o f  Lands believed that enough p r iva te leases existed by 
then which were comparable to ce r ta in  types o f  sta te leases to 
i n s t i t u t e  market ren ta l  ra tes ra ther than charging contract rents 
a t  the ra te  o f  s ix  percent o f  the f a i r  market value o f  the property 
as was and continues to be the case when no market e x i s t s .  So f a r ,  
th is  po l icy  has been l im ited in app l icat ion p r imar i ly  to indus t r ia l  
and commercial leases in the Anchorage area , since a p r iva te market 
f o r  other types o f  leases does not ex i s t  at th is  time. However, a 
subdiv is ion is present ly  being b u i l t  in Anchorage in which the l o t s  
are being leased ra the r  than being so ld .  There fo re , s ta te  leased 
lands in Anchorage which are c l a s s i f i e d  as re s id en t ia l  may soon be 
(re )appra ised on the basis o f  economic ra ther than contract renta l 
ra tes as estab lished by the Div is ion o f  Lands.
Current p r iva te market ra tes in Anchorage are comparable to those 
charged leaseholders in the Anchorage Indus t r ia l  Subdivision accord­
ing to the D iv is ion  o f  Lands. (The Alaska Indus t r ia l  Subdivision 
is  located on Sec. 16 school land in downtown Anchorage.) For 
instance, we have been advised by the D iv is ion o f  Lands that Alaska 
Indus t r ia l  Park, a p r iva te indus t r ia l  subdivis ion on the southwest 
corner o f  C and 44th S tree ts charges an annual renta l o f  eight 
percent o f  the "appraised f a i r  market value," with a periodic f i v e  
year rent adjustment p rov is ion part  o f  the lease . Calais Company 
and Car r -Got ts te in  P roper t ies  lease th e i r  indust r ia l  lands at a 
ra te  o f  seven percent. However, unl ike Alaska Indus t r ia l  Park, 
they w i l l  not subordinate th e i r  lands; i . e . ,  take a "back seat" to 
the improvements on the land which have been financed by a th i rd  
party .
Leaseholders have charged that the Div is ion o f  Lands has not used 
comparable parce ls o r proper appra isa l methods when i t  reappraised 
ce r ta in  leases in the Alaska Indus t r ia l  Subdivision in Anchorage 
and a u t i l i t y  lease in the Matanuska Va l ley .  However, a l l  attempts 
to have these charges substantiated by the leaseholders with support­
ing data have been unsuccessful to date. We have looked at a 
randomly se lected appra isa l  done by the Div is ion o f  Lands to 
f am i l i a r i z e  ourse lves with appraising methods employed by the 
D iv is ion  o f  Lands. Although wc claim no specia l expert ise in th is  
f i e l d ,  the appraisa l appeared to be thorough, extensive and im­
p a r t i a l .
The Const i tu t ion (A r t i c l e  V I I I ,  Sec .2) and various sections o f  
T i t l e  38 d i r e c t  that s ta te  lands sha l l  be se lec ted ,  sold or leased 
to provide the maximum benef i ts  to the people o f  the s ta te .  I t  is 
the re fo re  d i f f i c u l t  to f ind f a u l t  with the D iv is ion ,  in the absence 
o f  some other s ta tu to ry  d e f i n i t i o n ,  f o r  attempting to maximize the 
monetary returns on s ta te  leased lands. How they set about doing 
i t ,  however, is  another subject .
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The decis ion to use market renta l  ra tes was fu r th e r  re f ined and 
delineated when the Board o f  Education instructed the Div is ion o f  
Lands a t  i t s  August 28, 1975 meeting in Kodiak that henceforth the 
D iv is ion  was to obtain " f a i r  market ren ta l "  \ J  on a l l  leased school 
lands. Since Sec. 16 and 36 lands were conveyed to the sta te to 
generate school revenues, i t  is  on ly reasonable to expect that 
rents should r e f l e c t  th is  when they come up f o r  per iodic ad jus t ­
ment, p a r t i c u l a r l y  in l i g h t  o f  the d i r e c t iv e  issued by the Board o f  
Education to charge market renta l  va lue.
The D iv is ion  o f  Lands is  quite w i l l i n g  to admit that in the past 
the Appraising Section in the D iv is ion o f  Lands was viewed as a 
"poor r e l a t i o n " ,  which accounts f o r  the continuing low rents over 
the years in v i o l a t i o n  o f  the law which provides that " . . .  no land 
may be so ld  o r  leased f o r  le ss  than the approved, appraised market 
v a l u e . . . "  ( 3 8 . 0 5 . 3 1 0 ) .  The D iv is ion is  now applying the law, 
thereby co r rect ing past neglect which resu l ted in low renta l rates 
on s ta te  leased lands, t e n e f i t t in g  the indiv idual leaseho lders ,  but 
not necessa r i ly  the people o f  Alaska in genera l .
A lega l opinion (copy at tached) from the Attorney General 's o f f i c e  
to Commissioner Martin prevents the Commissioner from waiving or 
lowering the increases.

11. Rate o f  Contract Rents
The s ta tu tes provide that the i n i t i a l  rent sha l l  be determined 
based on the "approved, appraised market value" ( 3 8 . 0 5 . 3 1 0 ) ,  and 
that subsequent readjustments o f  the rents be based on a "reap­
praised annual ren ta l  value" (3 8 .0 5 .1 0 5 )
Much controversy has ar isen over the term "annual renta l va lue" . 
P ro tes t ing  leaseholders claim that; renta l value cannot be pegged to 
the market va lue, that i t  is something le ss .  The sources we have 
checked fo r  a d e f i n i t i o n  o f  renta l  value s ta te  that renta l value 
i s - -

" (T)ho monetary amount reasonably expectable
f o r  the r ig h t  to the agreed use o f  rea l e s t a t e . . . .
U sua l ly ,  i t  is estab l ished by competitive
cond i t ion s . "  2/

1/ Memo from W. Bruce Atkinson, ADL, to F i l e ,  dated November 17, 1975.
2/ Real Estate Appraisa l P r in c ip le s  and Terminology, Society o f  Real 

Estate Appra isers , p. 164; and Real Estate Appraisal Manual, Jerome 
Knowles, J r .  and Associates , p. 286.
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From the above i t  appears that renta l  value is estab lished by 
market condit ions .  The problem which has and continues to ex i s t  in 
Alaska, though, is  that in most instances the s ta te (D iv is ion  o f  
Lands) makes i t s  own market. There is no pr iva te market to speak 
o f  f o r  a g r i c u l t u r a l ,  g raz ing, rec rea t iona l  and other c l a s s i f i e d  
lands. There fore ,  the s ta te  h i s t o r i c a l l y  has used a percentage 
ra te  o f  the f a i r  market value instead o f  renta l  value to determine 
rents on leased lands. As mentioned e a r l i e r ,  where a p r iva te  
market ex is ts  the D iv is ion i s  charging market renta l  va lue.
Unti l  1968 th is  ra te  was f i v e  percent. There is  nothing in wri ting 
which explains why the ra te was set at f i v e  percent , but we have 
been to ld  that the f i v e  percent f igu re  was a minimim amount derived 
from the Public and Chari tab le  Use s ta tute o f  the Alaska Land Act 
which s t ipu la te s  that the ren ta l  sha l l  be not less than f i v e  
percent o f  the f a i r  market value on school ,  un ive rs i ty  and mental 
hea l th ,  or acquired lands ( 3 8 . 0 5 . 3 1 5 ( d ) ) .  Also, the ra te  o f  
in te re s t  on the unpaid balance o f  contract sa les o f  s ta te  lands was 
f i v e  percent at that time, and the reasoning, according to Div is ion 
personnel, was to standardize the contract sa le  and contract rent 
ra tes .  In 1968, then Commissioner o f  Natural Resources, Tom Ke l l y ,  
ra ised the ra te  to s ix percent because he f e l t  f i v e  percent was too 
low. Again, there is  nothing in writ ing which would substant ia te 
th i s .  The Div is ion o f  Lands now charges s ix percent o f  the f a i r  
market value when there is no pr iva te lease market and the lease is 
o f  a non-revenue producing nature. The Div is ion charges up to 
eight and one -ha l f  percent (8  1/2%) ,or the market renta l  r a te ,  when 
a p r iva te lease market ex is ts  and when the land is a potent ia l  
revenue producer; i . e . ,  land which is  c l a s s i f i e d  and/or zoned 
commercial, i n dus t r ia l ,  o r  r e s id en t i a l .
The ra is ing  o f  the lease renta l  percentage ra te s ,  in some instances 
(such as the Alaska Indus t r ia l  Subdiv is ion ) ,  together with reapprais ing 
the leases based on f a i r  market value have been responsib le f o r  the 
steep increases. The Div is ion o f  Lands is quite cognizant o f  the 
potent ia l  hardships -such a po l icy  creates f o r  ce r ta in leaseho lde rs ,  
p a r t i c u l a r l y  fo r  those ind iv idua ls  who hold non-income producing 
leases .  3/
Much o f  the bad fe e l ing  that was generated over the rent increases 
probably could have been avoided i f  the Div is ion o f  Lands had been 
more approachable and open in what i t  was doing. By not being 
advised o f  s ig n i f i c an t  changes in po l i cy ,  even when they are 
j u s t i f i a b l e  and de fens ib le ,  and by being confused by o r  ignorant o f  
appra isa l terminology as used by the Div is ion o f  Lands, i t  is  not 
su rp r is ing that leaseholders fee l that the Div is ion has been acting 
a r b i t r a r i l y  and cap r ic iou s ly .

3/ Memo from W. Bruce Atkinson, ADL, to Michael C. T. Smith, ADL, dated 
November 4 ,  1975.
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I I I . Special Prov is ions on Certain Leases Limiting Reappraisal to One 
Time

According to the D iv is ion  o f  Lands, fou r  leases e x i s t  which have a 
specia l p rov is ion on the back side t f  the l a s t  page which indicates 
that the lease w i l l  be reappraised bat once f i v e  years a f t e r  issuance 
o f  the i n i t i a l  lease . These leases have been reappraised now 'or a 
second time, and the f ou r  leaseholders are protest ing the reappra isa ls .
A lega l opinion issued by the Attorney General's o f f i c e ,  dated 
October 3, 1975, holds that the Div is ion o f  Lands exceeded i t s  
au tho r i ty  granting the specia l provis ions on severa l grounds.
A. No s ta tu to ry  au tho r i ty  existed to grant the exemption from 

f i v e  year rent adjustments. Apparently a l l  fou r  leases were 
issued p r i o r  to passage o f  a 1964 b i l l  which amended 38 .05 .105 
providing f o r  waivers due to special condit ions.

B. However, even i f  they had been issued a f t e r  th is  amendment 
became law, the specia l p rov i ' , o n  v/ould s t i l l  be inva l id  since
38 .05 .075 s t ipu la te s  that * .ase has to be on a form approved 
by the at torney genera l .  C l j a r l y ,  these leases were not on an 
approved form.

C. F in a l l y ,  the specia l p ro v i s im s  are inva l id  because the leases 
were o f fe red  at public auction without the specia l provis ion 
being part o f  the terms o f  tne lease.

As a r e s u l t  o f  the above lega l opin ion, parts o f  regu la t ion 11 AAC 
58.120 , which a l lows For tho specia l provis ion on un ive rs i ty  and 
school lands, should be changed immediately.
While checking into the above matter,  we found that the Div is ion o f  
Lands is  apparently in v i o l a t i o n  o f  38 .05 .075 - Leasing Procedures.
This section sta tes that " (T)he d i re c to r  or his representat ive 
sha l l  immediately issue a rece ip t  containing a descr ip t ion o f  the 
land or in te re s t  leased, the pr ice bid, and the terms o_f the lease . 11 
According to D iv is ion o f  Lands personnel th is has never been done.
I t  would appear that e i th e r  the Div is ion o f  Lands should provide 
the bidder the "terms o f  the lease" at the time i t  issues the 
rece ip t ,  o r  tho re ference to the " lease terms" should be removed 
from 38 .05 .075 .

IV. Improvement to Leased Propert ies
The charge has been made by several  leaseholders in the Alaska 
Indus t r ia l  Subdivision that th e i r  land has been reappraised im­proper ly because improvements to the land have been taken into 
cons iderat ion , even though the lease states quite c l e a r l y  that the 
land is to be reappraised in a s ta te o f  improvement s im i la r  to that 
o f  the land described in the lease at  the time the lease v/as issued.
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(" . .  in a s ta te  o f  improvement s im i la r  to that o f the land described 
herein at the time th is  lease was entered i n t o . " ) .
The D iv is ion o f  Lands maintains that while leaseholders cannot be 
and, f o r  that matter , have never been penalized f o r  the improvements 
made to t h e i r  leased lands, improvements which were made at public 
expense and which as a consequence raised the value o f  the area or 
the lands under lease should be re f le c ted  in the re app ra i sa l .  We 
are to ld  that th is  p rac t ice  is  consis tent and standard procedure in 
the reappra is ing business. While we are not app ra ise rs ,  the 
reasoning seems to make sense.
Short o f  being provided with data by the leaseholders (which we 
have asked f o r  but not received) which would bear out th e i r  charge 
that improvements they have made to th e i r  p ropert ies were being 
included in the re app ra i sa l ,  we cannot assume that the Div is ion is  
not reappra is ing the p roper t ies  exclus ive o f  improvements owned by 
the indiv idua l leaseho lde rs ,  or that they are not applying p ro fe s ­
siona l standards when appraising lands.

* * * * * * * * * *

Conclusions
Our invest iga t ions indicate that substantive and/or long term r e l i e f  to 
the leaseho lders regarding the per iod ic rent adjustment o f  th e i r  le ase -  
holdings is  probably not poss ib le  under the ex is t ing s ta tu tes .  I f  i t  is 
believed that increases o f  rents should be l imited in some way , or that 
rents be readjusted on a d i f f e r e n t  basis than percentage o f  f a i r  market 
value or f a i r  market ren ta l  value as is  the pract ice now, i t  w i l l  be 
necessary to l e g i s l a t e  to that e f f e c t .
No new l e g i s l a t i o n  w i l l  be necessary to require the Department o f 
Natural Resources (D iv is ion  o f  Lands) to bring th e i r  regu la t ions in to 
compliance with e x i s t ing ,  app l icab le  s ta tutes or to "c lean them up" so 
that the ambiguities regarding meaning and the inconsis tencies o f  the 
language and d e f in i t i o n s  used in the regu la t ions are e l iminated. While 
no new le g i s l a t i o n  is  necessary f o r  the rev is ion  and up-dating o f  the 
regu la t ion s ,  i t  is recommended that the app l icab le ,  author iz ing sta tutes 
bo revised as necessary to be cons is ten t and c le a r  throughout. They are 
not now, in some instances.

EK: jm
Attachments
cc: The Honorable Jalmar Ke r t tu la

AGO 885723
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October 22, 1976
323 I. rOORlH AVlNVr-MHOmr 99S0I

Mr. Ml|t Barker 
Legislative Finance Division 
Pouch WF-State Capitol 
Juneau, Alaska 99801

Re: Data Request. Land Lease Reappraisal Costs.

Dear Mr. Barker:

This Is In reply to your telephone request of October 20, 1976 for data 

regarding costs of appraising State leases during the last year.

Our records Indicate a total number of 661 parcels have been appraised 
during tho last 12 month period, roughly from October, 197? to Octobor, 

1976. Of thes-j 661 units 176 tracts have been reappraisals of leased 
properties. Considering the percentage of staff time spent on these 

leases, Including salary, per diem, travol expense, appraisal review, 
and secretarial help, It is calculated that approximately $31,900.00, 
or roughly $180.00 per parcel, was expended In reappraising these prop­

erties.

I hope this data Is adoqunto for your needs. Should you require further 

Information feel free to call on us.

S Inceroly 

&{■uio? y

W. Bruce Atkinson
Chlof, Contracts Administration

AGO 8 8 5 7 2 4  T
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JAY S. HAMMOND, GOVfRNOR

OMSION Of l  Jim / 32J [. VH AVfNUC -  ANCHORACC 99501

J .  H. Hogan, D i recto r 
Leg is la t iv e  Finance Div is ion 
Pouch HF - State Capitol 
Juneau, Alaska 99301
Re: Data Request. Land Lease Reappraisal Cost.
Dear Mr. Hogan:
This is  a sadly delayed response to your l e t t e r  o f  August 25 , 1976 
requesting information on costs o f  "the reappra isa l  program recen t ly  
conducted by the State f o r  much o f  i t s  leased land".
Regretab ly we are unable to send you the data you request as i t  is  not 
exac t ly  c lea r  what you are seeking. Reappraisal e f f o r t s  here a t the 
D iv is ion o f  Lands is  a continuing process. We handle r e app ra isa ls  o f  
State lease lands,  sta tewide, as the need ( le ase  anniversary date) a r i s e s .
I f  you could be more e x p l i c i t  regarding the p a r t i c u l a r  appra isa l  e f f o r t  
perhaps we could help you.
Yours t r u l y ,

W. Bruce Atkinson ( )  'r  •V'V*
Acting Chie f,  Lands & Water x A  / «

/  w 7 l |  //,/> 'n i U  

f r ' f n d
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JAYS. HAMMOND. GOVERNOR
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F e b r u a r y  17, 19 7 7

OFFICE OF THE COMMISSIONER / urn fl oor. state office blog.
/ POUCH M - JUNEAU SSSU

T h e  H o n o r a b l e  K a y  P o l a n d  
C h a i r p e r s o n ,  S e n a t e  R e s o u r c e s  

C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9811 

D e a r  S e n a t o r  P o l a n d :

A s  y o u  a r e  a w a r e ,  t h e r e  h a s  b e e n  a g r e a t  d e a l  of  c o n c e r n  l a t e l y  
o v e r  S t a t e  la n d  d i s p o s a l  polio.’ s and p r o c e d u r e s .  T h i s  is o c c a­
si o n e d  p a r t i c u l a r l y  by the r e c e n t  p r o b l e m s  in r e a p p r a i s a l  of  
c e r t a i n  l e a s e s  in t h e  A n c h o r a g e  area.

R e s p o n d i n g  to this c o n c e - n ,  the G o v e r n o r  in O c t o b e r  o f  l a s t  y e a r  
a p p o i n t e d  an Ad Hoc C o m m i t t e e  on S t a t e  L a n d  P r a c t i c e s  a n d  P r o c e­
d u r e s  w h i c h  has be e n  m e e t i n g  since, in an e f f o r t  to b r i n g  t o g e t h e r  
e x p e r t i s e  o n  t h i s  c o n t i n u i n g  p r o b l e m .  M e m b e r s  of t h a t  c o m m i t t e e  
i n c l u d e  Bi l l  Mack, C h a i r m a n  of  the A l a s k a  L a n d  and L e a s e h o l d e r s  
A s s o c i a t i o n ;  J o h n  N o r m a n ,  an a t t o r n e y  w i t h  t h e  f i r m  o f  C o l e ,  H a r t i g  
R h o d e s  ti N o r m a n ;  H u g h  G e l l c r t ,  P r e s i d e n t  o f  B e a r  F r i t z ,  Inc., (a 
l a n d  d e v e l o p m e n t  c o m p a n y  w i t h  i n t e r e s t s  in A n c h o r a g e  and t h e  K e n a i  
P e n i n s u l a ) ;  L i d i a  S e l k r e g g ,  A n c h o r a g e  A s s e m b l y w o m a n  a n d  P r o f e s s o r  
o f  R e g i o n a l  P l a n n i n g  at the A r c t i c  E n v i r o n m e n t a l  I n f o r m a t i o n  a n d  
D a t a  C e n t e r ;  J a m i e  Love, D i r e c t o r  of the A l a s k a  P u b l i c  I n t e r e s t  
R e s e a r c h  G r o u p ;  G r a n t  C c i s l e r ,  V i c e  P r e s i d e n t  of A l a s k a  Mutual 
S a v i n g s  Bank; Carl M a r r s ,  la n d  m a n a g e r  for C o o k  I n l e t  R e g i o n ,  Inc.; 
D a v i d  M c C a b e ,  p r o f e s s i o n a l  a p p r a i s e r  r e p r e s e n t i n g  the Real E s t a t e  
A p p r a i s e r s '  A s s o c i a t i o n ;  a n d  H e r b  L a ng, former A n c h o r a g e  A s s e m b l y­
m a n  a n d  P r e s i d e n t  of  A l a s k a  S a n d  a n d  G r a v e l  C o m p a n y .  L e g i s l a t i v e
m e m b e r s  a p p o i n t e d  to tho c o m m i t t e e  w o r e  S e n a t o r  M i k e  C o l l e t t a
a n d  R e p r e s e n t a t i v e  T e d  Smith. Up o n  R e p r e s e n t a t i v e  S m i t h ' s  r e s i g­
n a t i o n  he w a s  r e p l a c e d  by R e p r e s e n t a t i v e  C l a r k  G r u o n i n g .

T h i s  c o m m i t t e e  has he l d  m e e t i n g s  on a w e e k l y  b a s i s  s i n c e  its i n c e p­
tio n  in O c t o b e r  a n d  has a l s o  c o n v e n e d  o n e  e v e n i n g  m e e t i n g  for the 
p u r p o s e  of t a k i n g  p u b l i c  t e s t i m o n y .  W e  p r e s e n t l y  a n t i c i p a t e  that
t h e i r  d e l i b e r a t i o n s  will be c o m p l e t e  by the end o f  F e b r u a r y  a n d
th a t  they w i l l  at that time h a v e  a r e p o r t  p r e p a r e d  for d e l i v e r y  
to the G o v e r n o r .  W e  e x p e c t  t h i s  r e p o r t  to i n c l u d e  s e v e r a l  c h a n g e s  
in law, n u m e r o u s  c h a n g e s  in r e g u l a t o r y  a u t h o r i t y  o f  the D e p a r t m e n t  
a n d  a n u m b e r  of p o l i c y  c h a n g e s  in h o w  t h o s e  l a w s  a n d  r e g u l a t i o n s  
a r e  e x e c u t e d .

A i d  885726



T h e  H o n o r a b l e  Kay P o l a n d - 2 - F e b r u a r y  17, 1977

We  a r e  a l s o  p r o p o s i n g  t h a t  t h e  c o m m i t t e e  m e e t  w i t h  L e g i s l a t o r s  
a n d  o t h e r  i n t e r e s t e d  p a r t i e s  in J u n e a u  p r i o r  to f i n a l i z i n g  its 
r e p o r t .  W e  l o o k  f o r w a r d  to s e t t i n g  a t i m e  for th a t  m e e t i n g .

W e  w a n t  to a s s u r e  y o u  t h a t  w e  s h a r e  y o u r  c o n c e r n  o v e r  p r o p e r  
a d m i n i s t r a t i o n  of  the S t a t e ' s  r e s o u r c e s  a n d  l o o k  f o r w a r d  to a n  
o p p o r t u n i t y  to d i s m i s s  the l a n d  d i s p o s a l  p o l i c y  in d e t a i l  in 
th e  n e a r  f u t u r e

G a y  R. M u l t i n  
Coi.amissioncr

AGO 8857 27 '



M  L ii 0  R  A  ti D U M  M a r c h  9, 1977

SUBJECT: C S S B  159, r e l a t i n g  to leas in g o f  s t a t e  lands

TO: S e n a t o r  J o h n  S a c k e t t r C h a i r m a n
S e n a t e  F i n a n c e  C o m m i t t e e

FROM: J o h n  3, C h e n o w e t h
L e g i s l a t i v e  Coun se l

The a b o v e - r e f e r e n c e d  b i l l  h a s  b e e n  r e f e r r e d  to t h e  F i n a n c e  
Committee.

S h o u l d  the c o m m i t t e e  c o nc u r in the changes to the o r i g i n a l  
bill m a d e  b y  the Re s ou rc es  Committee, p l e a s e  a m e n d  pag e 1, 
line 23 to m a k e  r e f e r e n c e  to "the p r e c e d i n g  t e n - y e a r  period'1 
r a t h e r  th an  the f i v e - y e a r  p e r i o d  mentioned, to c o n f o r m  to 
the a l t e r a t i o n  o f  the r e a p p r a i s a l  p e r i o d  f r o m  five to ten 
years.

J B C : h j d

A G O  885728 J
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PMS SENATOR KAY POLAND 
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I>?C

RECEIVED REVISED COPY OF SB 159 AND HAVE REVIEWED IT WITH THE 

LEGISLATIVE COMMITTEE OF THE INDUSTRIAL LEASEHOLDERS ASSOC.

THE UNDERSIGNED MAJORITY OF THE COMMITTEE CONCUR WITH THE BILL 

AS REDRAFTED. WE FEEL IT IS NOT ON.Y IN THE BEST INTEREST OF 

THE EXISTING LEASEHOLDERS, BUT ALSO IN THE BEST INTEREST OF THE 

STATE OK ALASKA , IN THAT IT CONFIRMS THE STATES DESIRE TO MAKE 

PUBLIC LANDS AVAILABLE ON A LEASE BASIS.

IN BEHALF OF OUR ASSOCIATION OF LEASEHOLDERS, WE WISH TO EXPRESS 

OUR THANKS a n d  APPRECIATION FOR YOUR EFFORTS.

VERY TRULY YOURS 

KEN DAVIS 

BOB FCRD

LOWELL MACNUTT Q 4 — "
AGO 8857Z.9
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Introduced: 2/15/77
Referred: Resources and Finance

i W

^ B Y  POLAND, CROFT AND HUBERIN T H E  S E N A T E

( Z  S  S E N A T E  B I L L  NO. 159 

IN T H E  L E G I S L A T U R E  OF T H E  ST A T E  O F  A L A S K A  

T E N T H  L E G I S L A T U R E  - F I R S T  S E S SION 

A  BILL

F o r  a n  A c t  entitled: "An A c t  r e l a t i n g  to the l e a s i n g  o f  state land other

than for the e x t raction of n a t u r a l  resources; a n d  p r o­

vi d i n g  for an e f fective date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  STATE O F  ALASKA:

* S e c t i o n  1. A S  3 8.05.085 is repe a l e d  a n d  r e - e n a c t e d  to read:

Sec. 38.05.085. T E R M  O F  LEASE. (a) The lease shall p r o vide that
Z S '

(1) for the initial I f - y e a r  p eriod of the lease, che lessee 

s hall p a y  the state a fi x e d  base annual rental to be a g r e e d  upon by the 

p a r t i e s  in com p l i a n c e  w i t h  the p r o v isions o f  this chapter; however, this 

a n n u a l  r e n t a l  m a y  n o t  exceed erigtfc per cent of the fair m a r k e t  v a l u e  of

the p r o p e r t y  as d e t e r m i n e d  in (b) of this section;

(2) the fi x e d  base annual rental to be pa i d  by the lessee
x s

shall b e  r e a d j u s t e d  w h e n  the initial 3fl-year p e r i o d  of the lease has

T C r N
e x p i r e d  and, thereafter, every 6 6 » e  years; and

r s u
(3) the r e a d j u s t e d  annual rental shall not exceedfjgightj per 

cent o f  the fair m a r k e t  v a l u e  of the p r o p e r t y  as det e r m i n e d  in (b) of 

this s e c t i o n  or 50 per cent more than the amount paid each year d u r i n g  

the i n i tial p e r i o d  or the prec e d i n g  five-year period, whi c h e v e r  i3

£ h 1 jha"r\./ 0 uj£r/L

(b) W h e n  it b e c o m e s  n e c e s s a r y  to determine the fair market value 

o f  p r o p e r t y  as r e q u i r e d  b y  (a) of this section, the lessee shall appoint 

an M.A.I. a p p r a i s e r  a n d  the state shall appoint an M.A.I. appraiser.

Th e  two ap p r a i s e r s  so a p p o i n t e d  shall, w i t h i n  a specified p eriod o f  time 

a g r e e d  u p o n  b y  the parties, make their appraisals of the p r o p e r t y  in

-I" SB 159 AGO 885730-j-*



question. If the two app r a i s e r s  agree u p o n  the fair m a r k e t  value, the 

d e t e r m i n a t i o n  is a b s o l u t e l y  b i n d i n g  o n  the parties. In the event the 

two a p p r a i s e r s  a re u n a b l e  to agree, they shall together a p p oint a third 

M.A.I. a p p r a i s e r  w h o  shall then make his a ppraisal o f  the p r o p e r t y  in 

question. W h e n  the th i r d  a p praisal is completed, the two of the three 

app r a i s a l s  w h i c h  are n e a r e s t  ea c h  o t h e r  in their deter m i n a t i o n  of the 

fai r  m a r k e t  v a l u e  shall be aver a g e d  a n d  the resultant sum shall be the 

fair m a r k e t  v a l u e  of the m a t t e r  in q u e s t i o n  a nd a b s o lutely b i n d i n g  on  

the parties. A l l  co3ts i n c u r r e d  in m a k i n g  the appraisals p r o v i d e d  for 

in this s u b s e c t i o n  shall be bo r n e  by the state a n d  the lessee equally.

(c) T he lessee shall mak e  a d v ance payments of the a nnual rent or 

p o r t i o n  of it as the director, w i t h  the approval of the c o m m i s s i o n e r , 

m a y  require.

(d) A  p r e f e r e n c e  right lessee of grazing or forest land m a y  follow 

the p a y m e n t  s c h e d u l e  e s t a b l i s h e d  in his c a n c e l l e d  federal lease or 

g r a z i n g  permit if he so desires.

(e) N o t i c e  o f  all actions by the department aff e c t i n g  the rights 

o f  a lease or l essee shall be gi v e n  to the lessee.

(f) A  v i o l a t i o n  o f  a p r o v i s i o n  of this chapter or o f  a term or 

p r o v i s i o n  o f  a lease subjects the lessee to approp r i a t e  legal action, 

including, but not l i m ited to, a forfeiture of the lease.

* Sec. 2. AS 38.05 is a m e n d e d  by a d d i n g  a n e w  section to read:

Sec. 38.05.103. R I G H T S  O F  H O L D E R  O F  SECU R I T Y  INTEREST. (a) If

there is a b r e a c h  o r  default o f  a te r m  of a lease or of the p r o v i-ions

o f  this c h a pter r e l a t i n g  to a lease, the d i v i s i o n  shall p r o vide w r i t t e n  

n o t i c e  of the b r e a c h  or default by personal service or by r e g i s t e r e d  or 

c e r t i f i e d  m a i l  to the lessee a n d  to any h o l d e r  o f  record h a v i n g  a 

s e c u r i t y  inte r e s t  in the l eased property. The n o tice shall also make 

d e m a n d  u p o n  the lessee to cure o r  r emedy the b reach o r  default w i t h i n  fin

-2- A G O  885731
SB 159



c

c

1

2

3

4

5

6
7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

22-

d ays f r o m  the date of r e c e i p t  of the n o t i c e  a n d  demand. If a lessee 

fails to cur e  or r e m e d y  the b r e a c h  or d e f ault w i t h i n  60 days, or w i t h i n  

the a d d i t i o n a l  time w h i c h  the d i v i s i o n  m a y  al l o w  for good cause, ths 

state may, s u b j e c t  to (b) o f  this section, exercise a ny right w h i c h  it

m a y  h a v e  at l a w  o r  as set out in the lease.

(b) If a l essee fails to cure o r  r e m e d y  a b r e a c h  or default w i t h i n  

the ti m e  a l l o w e d  in (a) of this section, a holder of a security interest 

vrho h as r e c e i v e d  n o t i c e  un d e r  (a) of this section m ay cure or r emedy the 

b r e a c h  or d e f ault if the b r e a c h  or default can be cured by the payment 

of m o n e y  or, if this cannot be done, by per f o r m i n g  or undert a k i n g  in 

w r i t i n g  to p e r f o r m  the terms, c o n v e n a n t s , restrictions and conditions of 

the lease c a p able of p e r f o rmance by the holder. The holder shall act 

w i t h i n  60 days f r o m  the date of receipt o f  n otice under (a) of this 

section, or w i t h i n  an a d d i tional p e r i o d  as the director m a y  allow for 

g o o d  cause.

* Sec. 3. AS 38.05.105 is repealed and r e - enacted to read:

Sec. 38.05.105. P E R I O D I C  R ENTAL ADJUSTMENTS. (a) Each lease

2 S 0
shall sti p u l a t e  that at the c o n c l u s i o n  of the initial JsS-year p e r i o d  of

T'.fcW'
the lease a n d  at intervals of fedaie years thereafter the annual rental 

p a y m e n t  is subject to adjustment. Charges or adjustments shall be based 

p r i m a r i l y  o n  a r e a p p r a i s e d  a n nual rental value. However, if the director 

of the d i v i s i o n  of lands determines that residential development is the 

best use of the land, the reappraisal period may be lengthened or the 

r e a d j u s t m e n t  w a i v e d  in ac c o r d a n c e  w i t h  regulations a d o p t e d  by the d e p a r t­

ment. B e f o r e  a w a i v e r  of rental a d j u stment is issued, the land shall 

hr.ve a c u r r e n t  reappraisal. A  w a i v e r  is va l i d  only if residential 

d e v e l o p m e n t  a c t u a l l y  occurs, and o n l y  if n ecessary for obtaining p r i mary 

l o n g - t e r m  financing. T h e  r e g u l ations a d o pted under this section shall 

e n s u r e  that the state receives a fair r e t u r n  from the land.

-3- SB 139 AGO 8 8 5732
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(b) T h e  p r o v i s i o n s  of sec. 85(b) of this chapter are a p p l icable to 

r e a p p r a i s a l s  of leases r e q u i r e d  b y  this section.

* Sec. 4. T h e  p r o v i s i o n s  o f  this A c t  are a p p l icable to state leases w h i c h

are in exi s t e n c e  o n  o r  b e f o r e  the e f fective date of this Act if a lessee 

under a lease elects, in writing, to be bound by this Act. W h e n  a lessee 

elects to be b o u n d  by the p r o v isions of this Act, the state shall enter into 

a n e w  lease w i t h  the lessee for a term equal to the full p eriod o f  the 

original lease w h i c h  is b e i n g  terminated that is con s i s t e n t  w i t h  the p r o­

visions of this Act. However, for purposes o f  de t e r m i n i n g  the annual rent by 

the state, the fa i r  m a r k e t  va l u e  o f  the prope r t y  w h i c h  is use d  to establish 

the f i x e d  ba s e  a nnual r e n t a l  for the initial p e r i o d  of the lease m a y  not 

e x c e e d  the fair m a r k e t  va l u e  as it was last a p p r a i s e d  o n  or b efore January 1,- 

1975, or, if the lease w a s  e n t e r e d  into after J a n u a r y  1, 1975, on the basis

of the fair m a r k e t  v a l u e  at the time the lease was entered into.

* Sec. 5. Thi s  A ct takes effect immediately in a c c ordance w i t h  AS 01.1,0.-

0 7 0 ( c ) .

SB 159 - 4 -
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fitth Avrnue Otlice: P. 0. Bet 3-3SB9 • Anchorjgc. Aljiki 99*01  • 907/774IB2I

February 22, 1977

Mr. R. Ford

Anchorage Camper Center 

Re: Senate Bill ff159

Dear Mr. Ford,

We have reviewed Senate Bill 159, and feel that if inacted 
it's passage would seriously hamper long term financing for 
business affected by the Bill. The reason for this comment 
Mr. Ford, is that lending institutions would be wary of the 
repayment knowing what the lease expense would be at a further 
date without the same guarantee from the business's profits.

I hope this memo will answer your question. My reply is general, 
but I feel sound. Any further questions on the matter you 
may have I will try to answer.

Regards,

'Vice President

OFFICES STATEWIDE

AGO 885734 j



Anchorage Camper Center
Alaska's Recreation Vehicle Supermarket 

2 7 5 6  C o m m e r c i a l  Drive A n ch o r ag e , Alaska 9 9 5 0 1  

9 0 7 - 2 7 7 - 0 5 5 6  9 0 7 - 2 7 4 - 4 4 3 4

Feb. 2 2 , 1 9 7 7

M i s t e r  C h a i r m a n  

L a d i e s  &  G e n t l e m a n

M y  n a m e  is R o b e r t  Ford, P r e s i d e n t  of A n c h o r a g e  Carnper Center, 

Vice P r e s i d e n t  o.f B o v s e n  I n v e s t m e n t  C o r p o r a t i o n  - A l as ka  

E x c a v a t i n g  C ontrs., a n d  o w n e r  of R 8: M  Rentals, a company 

d e a l i n g  in l e a s i n g  in the p r i v a t e  market.

I am h e r e  today to speak on b e h a l f  of A n c h o r a g e  C a m p e r  Center, 

p r e s e n t l y  h o l d i n g  A D L  L e a s e  003065-7, Lot s  1 5 , 1 6, 2 2 and 23 

B lock 10 A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  c o m p r i s i n g  7 0, 00 0  

s quare feet. I s p e a k  f or myself, b u t  I am sure the 

a p p r e c i a t i o n  for y o u r  t i m e  and e f f o r t  in g e t t i n g  o ur p r o­

posed bi l l in the L e g i s l a t i o n  is felt b y  all the l e a s e­

hol d e r s  of A l a s k a  I n d u s t r i a l  Sub di vi si on . .

In r e v i e w i n g  SB 159, I feel t ha t s o m e w h e r e  a l o n g  the way  

we v/cro n ot abl e to e x p r e s s  ou r  p o s i t i o n  and also the l e n d i n g  

a g e n t s  p o s i t i o n  in c l e a r  cut t e r m s  or y o u  w o u l d  not have 

seen fit to c h a n g e  Cec-1 38.05085. L et 's  e x p l o r e  that c ha n ge  

fr om  25 y e a r s  l e ve l t e r m  to ten years.

*G0 « 8 * 1 3 5
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T e n  y e a r s  is n o t  a c c e p t a b l e  to  t h e  b a n k  t o  p r o t e c t  t h e i r

l o a n  w h e r e  t h e r e  i s  n o  s u b o r d i n a t i o n  o f  t h e  fee. T h e  s t a t e

w i l l  n o t  s u b o r d i n a t e  so t h e  o n l y  w a y  w e  c a n  o b t a i n  a l o a n

f o r  i m p r o v e m e n t s  o n  l e a s e  l a n d  is to  e i t h e r  h a v e  a h e a l t h

b a n k  a c c o u n t  y o u r s e l f ,  w h i c h  v e r y  f e w  n o w  d a y s  h a v e ,  o r

h a v e  a  l e a s e  w i t h  a  l o n g  e n o u g h  l e v e l  t e r m  l e a s e  o n  t h e  
•0

f r o n t  e n d  t o  c o n v i n c e  t h e  l e n d i n g  pecpl>e t h a t  y o u  w i l l  b e  

a b l e  t o  a m o r t i z e  t h e  l o a n  a n d  a l s o  s t a y  i n  b u s i n e s s .

I f e e l  s a f e  i n  s t a t i n g  t h a t  any l o a n s  f o r  i m p r o v e m e n t s  in 

o u r  s e c t o r  i n  t h e  l a s t  t e n  y e a r s  h a v e  b e e n  m a d e  o n  t h e  f i n a n­

ci a l  s t a t e m e n t  o f  t h e  rnan, n o t  o n  t h e  l e a s e .  T h e r e f o r e  I 

s t o n g l y  s u p p o r t  t h e  t w e n t y  f i v e  y e a r  f i x e d  b a s e  a n n u a l  

r e n t a l  c o n c e p t  so that w e  m a y  s e c u r e  l o n g  t e r m  m o n e y  f o r  

e x p a n s i o n .  T h a t  w a y  w e  c a n  i m p r o v e  a n d  u p g r a d e  o u r  l e a s e s  

t o  t h e  b e s t  u s e  o f  t h e  l a nd.

I w o u l d  l i k e  t o  c o m m e n t  a t  t h i s  t i m e  a n d  s u b m i t  f i g u r e s  

t o  .illustrate t h a t  t h e  50/5 i n c r e a s e  e v e r y  f i v e  y e a r s  a f t e r  

t h e  l e v e l  te r m  is n o t  in m y  e s t i m a t i o n  a v i a b l e  s o l u t i o n  

a n d  t h i s  is the b r e a k d o w n  o f  m y  l e a s e  a t  t h e  a p p r a i s e d

v a l u e  c.h o f  J a n u a r y  1,1*575

AGO 8 8 5 7 3 6



A * A?3 \ A 1 ill)iJiy.i'iiTAT. Di/ICK 10, 1.01*3 15, 16, 22, 23 and 24
A V A.i.:’,KU 1.AMD VALUE .-61, 10’■\oo

'> Ti!C 0°IG MT;'.7 Aî rtATSED least ACCPLUILATED C7.RM i V31-i VALUE VALUE ■PAYMENTS TO LEASED

_A 1 o 
I

0,5 100# ■;> 61,167.00 ■*> 43,933.00 & 43,955.00
10 -15 50# 150-5 9 1 ,750.00 35 ,700.00 35,633.00
15-20 50# 225# 137,625.00 55,050.00 140,633.00
20-25 50# 337. 5#• 206 ,'153.00 82,575-20 223,253.20
25-50 505 506.25# 309,656.00 123,362.40 347,120.60
50-55 50:5 759-33# 464,487.00 185,794.80 532,915.40
35-40 50:5 1 ,139.07# 696,731.00 273,692.40 311,607.80
40-45 50.5 1 ,703.61# 1 ,045,100.00 413,040.00 1,229,647.30
'15-50 1“ r-\ •**' -* 2 , 562.92# 1 ,567,653.00 627,0- 1.20 1 ,35^,709.00
50-55 505 5 , 844. 53# 2 ,351,479.00 940,591.60 2 , r;9r’ , 300.60

AGO 88 5 7 3 7



L a d i e s  a n d  G e n t l e m a n ,  I c a n  not. c o m p r e h e n d  p a y i n g  t h e  

a s t r o n o m i c a l  f i g u r e  o f  ft?,7 9 7 ,300 .00  f o r  7 0 , 0 0 0  s q u a r e  

f e e t  o f  l a n d  o v e r  t h e  n e x t  55 y e a r s .  I r e a l i z e  i n f l a t i o n  

is on  t h e  r i s e  b u t  G o d  h e l p  u s  a l l  if w e  a r e  to b e  f a c e d  

w i t h  f i g u r e s  l i k e  t h e s e  a n d  m o r e ,  e s p e c i a l y  l a n d  w e  c a n  

n e v e r  own.

I t h a n k  y o u  f o r  y o u r  k i n d  a t t e n t i o n .

AGO 0857 38
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B E F O R E  A  H E A R I N G  P AIT E L  OF 
T H E  A L A S K A  D I V I S I O N  0 ?  L A N D S

In t h e  M a t t e r  of P r o t e s t s  )
)

o f  V a r i o u s  L e a s e h o l d e r s  in )
)

A L A S K A  I N D U S T R I A L  S U B D I V I S I O N  )

)

Watttewj, Dusa 3c Bail*

H E A R I N G  P A N E L  P R O P O S E D  D E C I S I O N  A N D  RECOTir.NOAOIOM

I N T R O D U C T I O N

P u r s u a n t  to a l e t t e r  o f  N o v e m b e r  2, 1976, w r i tten 

by ?iichael Smith, D i rector, D i v i s i o n  o f  Lands, to lessees 

h o l d i n g  l eases in the A l a s k a  I n d u s t r i a l  Subdivision, an 

a d m i n i s t r a t i v e  h e a r i n g  w a s  h o l d  D e c e m b e r  14, 15, 20 and 

21, 1976. T h e  h e a r i n g  w a s  c a l l e d  to giv e  the lessees an 

o p p o r t u n i t y  to p r o t e s t  the f i v e - y e a r  reappraisal of c e r t a i n  

s t a t e  leases w i t h i n  the A l a s k a  Ind u s t r i a l  Subdivision, said 

r e a p p r a i s a l  r e s u l t i n g  in s u b s t a n t i a l l y  h i g h e r  annual rental 

p a y m e n t s .  The h e a ring pa n e l  c o n s i s t e d  of George H o l lott  

f r o m  the D i v i s i o n  o f  Lands; K e n n e t h  Zar.sov:, an a p p r a i s e r  

w i t h  the State D i v i s i o n  of P e t r o l e u m  Revenue; and 

T i m o t h y  G. M i d d leton, an a t t o r n e y  in p r i v a t e  practice.

T h e  D i v i o  ion o f  L a n d s  ( D i v i s i o n )  v m s  r e p r e s e n t e d  a t  

t h a  h e a r i n g  b y  J o h n  G i s s b e r g  f r o m  t h e  A t t o r n e y  G e n e r a l ' s  

O f f  ice. R e p r e s e n t i n g  v a r i o u s  ‘leafitl'holddrs waf^'dnuglns D a i l y ,  

ar.d r e p r e s e n t i n g  l e a s e h o l d e r  G r o h  & B a n U e r t ,  a p a r t n e r s h i p ,  

v/as C l i f f o r d  G r o h .  ,

T e s t ifying .as w i t n e s s e s  for the Division were 

R o n a l d  Dunn, an a p p r a i s e r  w i t h  the Division; I>< 'art; Kesliug, 

a fores tor v.<j th th^ Division; end E u g e n e  liarp with tha Department: 

of Highway:?.

a g o  885739



T e s t i f y i n g  as w i t n e s s e s  f o r  t h e  l e s s e e s  w e r e  l.\on

Iirov.'s, J i m  C r i s t o p h c r ,  J o e  VMlh o u r ,  lessees; "red I'errava, a n d

E r r o l  1 Pin-mons, apprai s e r s ;  J o h n  Hamper, a hanker; .And raw H o s e ,

a n  atto r n e y ;  and I’aul K i m b a l l  fror.i L y n d o n  Transport, a lessee.

T h e  r e l e v a n t  p r o v i s i o n s  o f  the lease lorn, r e g u l ations

a n d  s t a t u t e  a r e  set out as follows:

(.1) St a t e  lease p r o v i s i o n  c a l l i n g  for reappraisal:

" l S ]uch p a y m e n t s  to b e  s u b j e c t  to adjustment at 
e a c h  f i v e - y e a r  i n t e r v a l  f r o m  the e f fective date 
hereof, if the le a s e  t e r m  h e r e o f  exceeds five 
y ears, such a d j u s tment to be b ased primarily upon 
a r e a p p r a ised a n nual ren t  1 value of land in a 
i fcatc of improve:,:? • it sini la r to that of the land 
d e scribed h e r e i n aL the t in this lease was c nto.red
In t o .

(2) R e g u l a t i o n s  g o v e r n i n g  rental: 11 A AC 50.520 and

11 A A C  58.410:

11 .AAC 50.520. A D JU S T M E N T  OF RENTAL. All leases 
si ill s t i p u l a t e  that the annual rental payment 
shall be s u b j e c t  to a d j u s t m e n t  by the director 
at f i v e - y e a r  i n t e r v a l s  a n d  any changes ox- a d j u s t­
me n t s  shall be b a s e d  p r i m a r i l y  upon live reappraised 
a n n u a l  rental v a ? u e . T h e  d i r e c t o r  shall take into 
c o n s i d e r a t i o n  the f o l l o w i n g  factors in r e appraising 
tha annual rental value: the value of comparable
lands in the s a m e  o r  s i m i l a r  areas, exclusive o f  
b u i l d i n g s ,  s t r u c t u r e s ,  appur t e n a n c e s ,  equipment, 
land fill, clearing, l e v e l i n g  or roads o w n e d  by 
the l e s s e e . T h e  c o m m i s s i o n e r  m a y  waive one or J
m o r e  of che periodic: r e n t a l  adjustments or lengthen 
the r e a p p r a i s a l  period, w h e n  a lessee who has 
a c q u i r e d  a t r a c t  o f  lan d  for m u l t i p l e  unit lousing, 
cornnarcial, or i n d u s t r i a l  de v e l o p m e n t  can d e m o n­
str a t e  to the s a t i s f a c t i o n  of the commission..**: 
that such a c t i o n  is e s s e n t i a l  in order to obtain 
the p r i m a r y  l o n g - t e r m  f i n a n c i n g  or loan .insurance j
r e q u i r e d  for d e v e l o p m e n t  of the leased land. J.n 
o r d e r  to qual i f y ,  a p p l i c a n t s  m u s t  furnish written 
e v i d e n c e  that, in r e q u i r i n g  n .waivar.of rental 
a d j u s t m e n t ,  the l e n d i n g  o r  insuring a g ency As 
a p p l y i n g  a g e n e r a l l y  a p p l i c a b l e  rule. 1.'a Avers 
shall remain in e f f e c t  o n l y  d u r i n g  tha term of 
the loan b ut sh a l l  not e x c e e d  40 years.

11 A A C  68.410. A N N U A L  R E N T A L . Annual minimum 
r e n t a l s  shill b e  c o m p u t e d  from the approved 
a p p r a i s e d  m a r k e t  value, e x c e p t  in the case of a 
p r e f e r e n c e  r i g h t  g r a t i n g  lease, and shall be. the 
lowest a c c e p t a b l e  b i d  in the event oC an auction.
A n n u a l  rental s h a l l  be tha ba s i s  of bidding for

-2-
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al l  s u r f a c e  l e a s e s ,  e x c e p t  as p r o v i d e d  in see. 440 
o f  this chap t e r .  Annual r e n t a l s  in amounts up 
t o  a n d  i n c l u d i n g  $ 2 5 0 . 0 0  .shall be p a i d  on an a n n u a l  
b asis. A n n u a l  r e n t a l s  in a m o u n t s  above $250.00 
s h a l l  b? p a i d  e i t h e r  a n n u a l l y  o r  in q u arterly 
i n s t a l l m e n t s ,  a t  tha d i s c r e t i o n  o f  the lessee.
A l l  r e n t a l s  sh a l l  be p a i d  in advance.

11 A A C  5S.900. S H O R T  T I T L E .  T h i s  chapter p e r­
tains to the l e a s i n g  o f  l a n d  of the State of 
A l a s k a  and to t he j u r i s d i c t i o n  of the D i v i s i o n 
o f  Lands, D e p a r t m e n t  o£ N a t u r a l  Resources a n d  
r e l a t e d  m a t t e r s .  T h e  i n t e n t  of this c h a p t e r  is 
to i nsure the e q u i t a b l e  l e a s i n g  of A l a s k a  land 
in a m a n n e r  th a t  w i l l  e n c o u r a g e  de v e l o p m e n t  for 
i t s  h i g h e s t  a n d  b e s t  use. Thi s  chapter n a y  be 
r e f e r r e d  to as the " S u r f a c e  L e a s i n g  R e g u l a t i o n s . "

(3) S t a t u t o r y  p r o v i s i o n  d e a l i n g  with rental a d j u s t m e n t s  in

e f f e c t  as o f  M a y  1, 1 9 7 6 : *

A S  33.05.105. P E R I O D I C  R E N T A L  A D J U S T M E N T S . E a c h  
le a s e  shall s t i p u l a t e  that the annual rental p a y­
m e n t  is s u b j e c t  to a d j u s t m e n t  at five-year i n t e r­
va l s  and c h a r g e s  or a d j u s t m e n t s  shall ba b a s e d  
p r i m a r i l y  on a r e a p p r a i s e d  a n nual rental value. 
Hov.’aver, w h e n  d e v e l o p m e n t  of the land is not 
o t h e r w i s e  p o s s i b l e  d u e  to special conditions, 
t h e  r e a p p r a i s a l  p e r i o d  m a v  be l e n g thened o r  
w a i v e d  under r e g u l a t i  ‘'»pted by the
co ami. s s i one r .

B e c a u s e  the h e a r i n g  p a n e l  is c o m p o s e d  of an appraiser, 

l a w y e r  and a r e p r e s e n t a t i v e  of the D i v i s i o n  of Lands, it is 

c o n s i d e r e d  a p p r o p r i a t e  j.n f o r m u l a t i n g  r e c omnendaLions to the 

D i r e c t o r  t h a t  the panel e x e r c i s e  i n d e p e n d e n t  judgment based on 

e x p e r t  t e s t i m o n y  p r e s e n t e d  n n d  e x h i b i t s  offered. Accordingly, 

we do not a c c o r d  Lh e D i v i s i o n ' s  p o s i t i o n  a ny special d e f e r e n c e  

w h i c h  m i g h t  be a p p l i e d  in an a d m i n i s t r a t i v e  appeal in the 

j u d i c i a l  process.

T h e  ba s i c  q u e s t i o n  to be Reso l v e d  in £his h e a r i n g  is 

the d e t e r m i n a t i o n  of a fair r ental for certain Jots w i thin tho 

A l a s k a  Industrial Subdiv i s i o n .  T h i s  fair rental is to bo 

d e t e r m i n e d  for Lhe f i v e - y e a r  p e r i o d  Ilay 2, 1976, through K a y  1, 

1981, the third rental a d j u s t m e n t  p< .jod since Lhe leases

\ ‘his s e c t i o n  has s i n c e  bee n  amended, S i , Ch. 267 SLA 1976.

- 3 -
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cor-V'ccod o n  M n y  2, 1961. Trio D i v i s i o n  h u d  adj usLed

t h o  a n n u a l  r ental of the l e a s e s  in q u e s t i o n  as o f  M ay 1, ID/ll.

Vhir, a d j u s t m e n t  h o d  b e e n  b u s e d  o n  r. r e a p p r a i s e d  fair itu> jt 

v a l u e  a n d  an i n c r e a s e  in t h e  r e n t a l  ra t e  fro • Gf. to 81. The.

m
res. praisr.l a nd a d  j us truant w a r e  b a s e d  on the relevant p r o v i s i o n

o f  t h e  s t a t u t e  a n d  r e g u l a t i o n s  q u o t e d  above. A d d i t i o n a l l y , the

t e r m  "f a i r  m a r k e t  v alue" ir. d e f i n e d  in 11 A A C  58.910(11) as:

"Fair m a r k e t  v a l u e "  m e a n s  t he h i g h e s t  price, 
e s t i m a t e d  in t e r m s  of m o n e y ,  w h i c h  the prop e r t y 
w o u l d  b r i n g  if e x p o s e d  for sa l e  for a r e a s onable 
t i m e  ir. the o p e n  m a r k e t ,  w i t h  a seller, w i l l i n g  •
but not f o r c e d  t o  sell, a n d  a buyer, w i l l i n g  but 
n ot f o r c e d  to buy, b o t h  b e i n g  fully i n f o r m e d  of 
all the p u r p o s e s  for w h i c h  the p r o p e r t y  is b e s t  
a d a p t e d  or c o u l d  b e  used.

II

IPSUES

The issues a p p e a r  to be t he f o l l o w i n g :

(1) A n  i n t e r p r e t a t i o n  of the lease, reg u l a t o r y  a n d  statutory

p r o v i s i o n s ,  as to the n a t u r e  of imp.-over'.ents t.c> be j.neludoO ir. the 

a p p r a i s e d  value.

(2) W h e t h e r  c r  n o t  t h e  t e r m  " p r i m a r i l y " as used in the lease, 

r e g u l a t i o n s  and s t a t u t e  m e a n s  that the Divi s i o n  s h o u l d  consider 

o t h e r  f a c t o r s  in a r r i v i n g  at a r e a p p r a i s e d  annual rental value.

(3) W h e t h e r  the D i v i s i o n ' s  a p p r a i s a l  was in a c c o r d  w i t h  the

l a w  and c o n s i s t e n t  w i t h  the r e l e v a n t  m a r k e t  conditions, p a r t i c u­

la r l y  as to (a) u s e  of c o m p a r a b l e s  a n d  (b) d e t e r m i n a t i o n  c "  

o r i g i n a l  condition.

(4) W h e t h e r  the St r e n t a l  r a t e  is a p p r o p r i a t e  in v.W. • • o f  

r crkel conditions, the p r o v i s i o n s  o f  the stale louse not four! 

j*. p r i v a t e  leases.

■
Ii
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mscusszo i ■,

J\. Pt.iij'O of 7.mp»~oy.*..c.nL;:

Vi 10 .loosen., r e p r e s e n t e d  at this h e a r i n g  ivto.voroL th*:

ter:?. "state o f  i m p rove v e n t " to r-i3.‘.n the at:*-to of improve;'.vnl. of

t h e  e n t i r e  A l e s h a  Induotri a I S.ibdiv.i sion. S p e c i f i c a l l y  . th:.-

l a s s o e s  i n t e r p r e t  this to m e a n  that a n y  i n p r o v e n a n t s  1 out s  ids

of lot b o u n d a r i e s  Pine:a 19C.I, s u c h  as road;: and uti l i t i e s ,  are to

L-e exclv.dod fro.*', c o n s i d e r a t i o n  in the fair r.v.rhet. v a l u a  o f  the

s u b j e c t  lots. The a p p r o i s a l s  c o n d u c t e d  by M o p k .c s . F e r r a r a  an.il

S i p h o n s  for the losses:; a n d  p r e s e n t e d  at the h e a r i n g  r e f i n e t e d

a d j u s t m e n t s  in v a l u e  to a c c o u n t  f o r  tho c o s t  of thou a ir.prov.e-

nsr.ts, p a r t i c u l a r l y  cost o f  accesr.. Th i s  v/e.t: b a s e d  on lang u a g e

in the le a s e  i n d i c a t i n g  v a l u e  s h o u l d  be b a s e d  o n  lo.r.d in a s i m i l a r

s t a t e  o f  irprover-ent as la n d  d e s c r i b e d  in t h a  .lc.-i.se at the 1 5.re

this l e a *;e vas entered, into; thus, the r e f o c a n o e  to "original

c o n d i t i o n . "  The r e g u l a t i o n s ,  how a re.?:, are co r e  e x p l i c i t  in

dot a m i n i n g  v.het inprover.u-T.:-.-: are to be excluded. The J’-r.ie.l

b e l i e v e s  it c o u l d  I>« i n a p p r o p r i a t e , .in v i e w  of reg u l a t i o n  s a-.;-*.

p r i n c i p l e s  o f  equity, to e x c l u d e  frev. the va l u e  o f  the lea

p r o p e r t y  ir-p: a v e r . e n t o f f  the p r o p e r t y , e s p e c i a l l y  when such, j.ri—

provenenfr. v;era pai d  for by the J eux.or. W h e n  a Icsr.ee can de. :.<n-

strail;’ that such o f  f. p r o p e r t y  5 r.provox.ent vj&s p a i d  for b y  a Lr. or

h is p r e d e c e s s o r  in interest, a cii.fjfo.vent a p p r o a c h  s haul-I ho used.

b o t h  the S t a t e  and tho l e s s e e s  a g r e e  th it a n y  i m p r o v e m e n t s  r.:.f,-2

vith.tn lot bovtdnri.os by Jesvee.:-; arc; to be d i e ru.-i-it-led in ii;>• -.y -

v a l u e  t.ion. T h e  Panel finds in f a v o r  of the State in i n t o r ••*•.• nh.ing 

this p h r a s e  "state of i.'-prowv'ent" to M e a n  o n l y  the enr 'itivn 

• t *1 ■'.:h e  subject lots n n d  that. 0 .11 i m p r o v e m e n t s  r.tvdc; s i r . t h e .

*

.1 . n s  v -j  r e  e n t e r e d i n t o  v . h i c h  l i e  o u t r o d e  o f  t h e  l o t  J i - v n . ’ n r l e : ; ,
r» , •» '■ i f i c a l l y  r o a d s , v m t e r ,  s e v e r ,  a n d  a n y  o t h e r  a ; - . . a . i t  i c s
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w h i c h  a f f e c t  the v a l u e  of t h o  s u b j e c t  lots; a>:<; to be i n c l u d e d  in 

the fai r  r.vc :kot v a l u e  o f  t h o s e  lots.

A  further d i s a g i e u n a n t  a m o n g  the pr«rU.xcs i n v o l v i n g  

the " state o f  i m p r o v e m e n t "  is t h a t  of the o r i g i n a l  c o n d i t i o n  

o f  t he lots b e f o r e  a ny t e n a n t  i m p r o v e m e n t s  w e r e  M a d e . T he 

S t a t e ' s  a p p r a i s a l  witness,, Mr. Bunn, t e s t i f i e d  t h a t  as far 

as h e  c o u l d  d e t e r m i n e  a f t e r  r e f e r e n c e  to soil maos, a erial* . •*> 1 • V, ..

p h o t o s  a n d  c o n s u l t a t i o n  v/ith variou:; k n o w l e d g e a b l e  individuals, 

t h a t  the s o i l s  w e r e  b a s i c a l l y  a d e q u a t e  for b u i l d i n g  d e v e l o p m e n t  

w i t h  a n i n i n u n  of sit e  p r e p a r a t i o n  r e q u i r e d  for a n y  d e v e l o p m e n t ,  

t h a t  no s u b s t a n t i a l  a m o u n t  o f  o v e r b u r d e n  n e e d e d  to be removed. 

Hr. B u n n  a d m i t t e d  his f i n d i n g s  in thi s  r e g a r d  w e r e  b a s e d  

l a r g e l y  o n  the lac k  of e v i d e n c e  to the contrary. He d i d  

not, ap p a r e n t l y ,  a t t e m p t  to g a t h e r  e v i d e n c e  from i n d i v i d u a l s  

w h o  d e v e l o p e d  the l e a s e d  land. S e v e r a l  ot h e r  w i t n e s s e s  

t e s t i f i e d  as to m o d e r a t e  to s e v e r e  c o n d i t i o n s  of peat and  

u n s t a b l e  soil c o n d i t i o n s  at t h e  t i n e  t he leases w e  re o r i g i n a l l y  

e n t e r e d  into. T he lessees*.' a p p r a i s e r s ,  Mr. S i m m o n s  and 

Mr. F e r r a r a ,  a f t e r  t h o r o u g h l y  i n v e s t i g a t i n g  the o r i g i n a l  

soil c o n d i t i o n s  v;ith v a r i o u s  k n o w l e d g e a b l e  p e o p l e  i n d i c a t e d  

t h a t  it w a s  still n ot c l e a r  e x a c t l y  w h a t  the soil c o n d i t i o n s  

w e r e  on e a c h  parcel. T h e r e  w a s  a d e q u a t e  t e s t i m o n y  given 

that most, if not all, of the s u b j e c t  lots hud c o n d i t i o n s  

o f  u n s t a b l e  pea t  soils in d e p t h s  r a n g i n g  from o ne to four 

feat, w i t h  t e s t i m o n y  g i v e n  c o n c e r n i n g  .individual spots wh e r e  

tha d e p t h  o f  paat e x t e n d e d  14 _ feat* In.Mr. ltorrnra'r appraisal 

of Lot 4, B l o c k  2; Lot 12, Bl o c k  10; Lot 10, B l o c k  9; A l a s k a  

I n d u s t r i a l  Subdivision, h e  s t a t e d  that soil c o n d i t i o n s  p r o b a b l y  

v a r i e d  f r o m  two to throe feet o f  o v e r b u r d e n  along C o m m e r c i a l  

D r i v e  on the north w i t h  o v e r b u r d e n  d e e p e n i n g  .in the area 

of R a m p a r t  D r i v e  and r e a c h i n g  d e p t h s  o f  two to three feet

- 6 -
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a g a i n  a l o n g  Jit. V i e w  Drive. Mr. F e r r a r a  tes t i f i e d  t h a t  

a } t h o u g h  h e  w ax u n c e r t a i n  nrs to Lhe actual soil c-aaJlifc 

a t  Lhe t i n e  the lear.es waxes ca t e  reel into, h o  .felt a r o O L s c i c  

c o n d i t i o n  v?as t h a t  a p p r o x i m a t e l y  two feet of fill v.y.c: roea i r e d  

o n  L!ic a v e r a g e  for c1e v a l o i.,n'<nt o f  t h o s e  lots w h i c h  he osti: uttod 

w o u l d  cost, at* the t i n e  of r e a p p r a i s a l ,  $.50 p er square 

foot. Mr. S i m m o n s ' a p p r a i s a l  r e p o r t  a n d  test i m o n y  r e g a r d i n g  

s o i l  c o n d i t i o n s  w e r e  s i m i l a r  to those of Mr. Ferrara. In 

Mr. Simmons' a p p r a i s a l  of L o t s  0 and 30, B l o c k  10, lie est i m a t e d  

a c u r r e n t  c o s t  of surcharging, the pa n t  w i t h  g ravel in a n  

a m o u n t  a d e q u a t e  to s u p p o r t  p a r k i n g  and storage y a r d s . w a s  

$40,000, w h i c h  d i v i d e d  by total s i t e  a r e a  of 40,031 s quare 

f ee t  e q u a l s  $.87 p e r  s q u a r e  foot. In the P a n el's opinion, 

t h e  i n v e s t i g a t i o n  /.:d a n a l y s i s  by the l e s s e e s '  two ap p r a i s e r s  

w e r e  r e a s o n a b l y  w e l l  s u p p o r t e d  a nd m u c h  m o r e  creditable.

t h a n  tha i n v e s t i g a t i o n ,  a n a l y s i s  a n d  tes t i m o n y  g i v e n  by

t he Division.

B. M e a n i n g  of P r i m a r i l y

The lessees c o n t e n d e d  that b e c a u s e  the lease, 

r e g u l a t i o n  and s t a t u t e  all u se the a d v e r b  "primarily" to 

m o d i f y  the v e r b  in, "such a d j u s t m e n t  to lie b a s e d  pri m a r i l y  

u p o n  a r e a p p r a i s e d  a n n u a l  r e n t a l  v a l u e , "  that the State 

s h o u l d  c o n s i d e r  o t h e r  f a c t o r s  in a r r i v i n g  at a n  annual rental 

value. T h e  lessees poi.nl lo 11 A  AC 58.900 w h e r e i n  • tha iuter.fc 

o f  tho regulation.; is s p e l l e d  out, i.e., to "insure e q u i t a b l e 

l e a s i n g "  to " e n c o u r a g e  d e v e l o p m e n t . "  Accord i n g l y ,  the le.vw.c> 

p r e s e n t e d  evidence, u n r o f u t e d ' L*y tfm Division, of the d i f f i c u l t y  

in o b t a i n i n g  f inancing Toi. d e v e l o p m e n t  o f  the l e a s e h o l d s .

T he D i v i s i o n ' s  p o s i t i o n  w a s  t h a t  the word r.aaut 

n o t h i n g  n o w  w i t h  respect to the. l e a s e s  u n d e r  cuestion, but 

t hat it r e f e r r e d  to Lhe. s i n c e  r e p e a l e d  p r o v i s i o n s  for w a i v e r



of f i v e - y e a r  a d j u s t m e n t s  in c a s e s  vrhcrt! su c h  « \:aivsr is: 

n e c e s s a r y  to o b t a i n  l o n g - t u m  f i n a n c i n g .  The D i v i s i o n  s t r e s s e d  

t he p o i n t  that the l e s s e e s  n e v e r  a t t e m p t e d  to o btain the

w a i v e r .  T h a  Pa n e l  f i n d s  the D i v i s i o n ' s  a r g u m e n t  to b e  w i t h o u t

m e r i t . F i r s t  of all, the w o r d  " p r i m a r i l y "  applies, if at 

all, to the r e a p p r a i s a l .  T h e  w a i v e r  w o u l d  naan th e r e  w o u l d  

ba n o  r e a p p r a i s a l  at all. T h e  s u g g e s t i o n  that tho l e s s e e s  

s h o u l d  h a v e  a t t e m p t e d  to g e t  t he w a i v e r  is also w i t h o u t  

n e r i t .  T h e  dat e  of t h e  r e a p p r a i s a l  w a s  M a y  1, .1976; the 

d a t e  the w a i v e r  r enea. b e c a m e  e f f e c t i v e  was Ju n e  22, 1S76. 

A s s u m i n g  t h a t  t he l e s s e e s  h a d  n o t i c e  of tha reapprc. >al 

s i m u l t a n e o u s l y  w i t h  the r e a p p r a i s a l ,  th e r e  w o u l d  be onl y  

six w e e k s  in w h i c h  to get the w a i v e r  a f t e r  reappraisal.

The l e s s e e s  i n d i c a t e d  s u c h  a c t u a l  n o t i c e  o f  r eappraisal  

car.e m u c h  later, in J u n e  a n d  July; this w a s  not rebutted.

It is al s o  u n r e a l i s t i c  tc b e l i e v e  that tha St a t s  w o u l d  ha v e  

a g r e e d  to s u c h  a v.’aivor.

The w o r d  "primarily", t a k e n  a l o n g  w i t h  11 A A C

58.900, is n o t  w i t h o u t  m e a n i n g .  T h e  Pa n e l  believes that

the D i v i s i o n  s h o u l d  c o n s i d e r  o t h e r  factors b e s ides a d e t e r m i n a­

tion o f  o p e n  m a r k e t  rent. T h e  p r e s e n t  state of the lease

ar.d r e g u l a t i o n s  m a k e s  it d i f f i c u l t  to a r r i v e  at a r e a d i l y  

a s c e r t a i n a b l e  meaning, e s p e c i a l l y  in v i e w  of the d u t y  ow e d  

to the p e o p l e  of A l a s k a  b y  its g o v e r n m e n t  to o b t a i n  a good 

r e t u r n  from the State land. W h i l e  p r i n c i p l e s  of l e g i s l a t i v e
l  • V -  v ^ “  1

i n t e r p r e t a t i o n  d i c t a t e  that the w o r d  be gi v e n  meaning, tha 

Panel finds it d i f f i c u l t  to do so. B e c a u s e  n o t h i n g  w a s  

p r e s e n t e d  to r e s olve this dile m m a ,  t ha Panel refrains from 

a t t e m p t i n g  a d e f i n i t i o n  b e y o n d  s u g g e s t i n g  that d o ubts or 

a m b i g u i t i e s  be r e s o l v e d  in favor o f  the lessee.



IX A  AC D O.<10 state'., t h a t  annual nlniw.:n re;ik«ls 

s h a l l  b e  c o m p u t e d  fror.i t h o  a p p r o v e d  a p p r a i s e d  m a r k e t  value.

K e n t  p a i d  for lan d  in th": o p e n  M a r k e t  v>?oco in typ i c a l l y 

do Le m i n e d  by, a nd e x p r e s s e d  an, a p e r c e n t  acre o f  the m a r k e t  

v a l u e  o f  the land. T h e r e f o r e ,  a r e a s o n a b l e  cytitrate of 

th e  f a i r  narke'c value of t he l a n d  in q u e s t i o n  m u s t  first • .

be r.adc b e f o r e  a m a r k e t  r e n t  can be derived. T h e  g e n e r a l l y  

a c c e p t e d  m e t h o d  o f  a p p r a i s i n g  v a c a n t  land, and t h a t  w h i c h  

w a s  u s e d  by all th r e e  a p p r a i s a l  wit n e s s e s ,  is tho d i rect 

m a r k e t  c o m p a r i s o n  app r o a c h .  Al.l t h r e e  of t ho a p p r a i s a l  

w i t n e s s e s  u t i l i s e d  d e f i n i t i o n s  .in 11 A A C  59.810(11), and 

11 AAC 50.520 r e g a r d i n g  the use o f  c o m p a r a b l e  land sales.

.All t h r e e  a p p r a i s e r s  u s e d  the sa m e  ba s i c  tec h n i q u e s  in adju s t i n g  

c o m p a r a b l e  land s a l e s  for d i f f e r e n c e s  in c o m p a r i s o n  w i t h  

t ho s u b j e c t  lots. Tha m a j o r  fa.ccors for w h i c h  a d j u s t m e n t s  

w e r e  m a d e  w e r e  for increa.se in p r i c e  levels b e t w e e n  the 

d a t e s  o f  sale and the d a t e  of appraisal, n e i g h b o r h o o d  location, 

s p e c i f i c  l o c a t i o n  (corner or i n s i d e  lot, street i m p r o v e m e n t s , 

u t i l i t i e s  available, zoning, etc.), a n d  phys i c a l  cha r a c t e r i s t i c s  

of tho c o m p  rab.les, i n c l u d i n g  su c h  things as soils, topography, 

shr.ee a n d  easements. As the panel finds that o f f s i t o  ir.pi-ovomeal 

r a d  a s i n c e  .1961, s p e c i f i c a l l y  water, s e w e r , power a nd road 

i r p r c v e m e n t s  are to ha i n c l u d e d  in a r r i v i n g  at the fee m a r k e t  

v a l u e  of the land, the P a n e l  a d d r e s s e d  itself to the major 

p o i n t s  o f  d i s a g r e e m e n t  b e t w e e n  t h e ^ S t a t e  a nd l e s s e e s '

a p p r a i s e r s  w h i c h  are a d j u s t m e n t s  f or time inc-cront, n e i g h b o r h o o d
*.. t

a n d  an e l e c t r i c a l  t r a n s m i s s i o n  line easement.

(!) T i ne A d j u s t m e n t

All throe a p p r a i s a l  w i t n e s s e s  a g r e e d  that r. r a p i d l y  

r i s i n g  tr e n d  of p r i c e  l e v e l s  for industrial laud w as evident



d u r i n g  the* t w o - y e a r  p e r i o d  p r i o r  to the appraisal da t e  of 

M a y  2, 1976. Mr. B u n n  t e s t i f i e d  h is c o n c l u s i o n  \tr.3 that 

a t i m e  incx’croent r f. 3.h% p e r  m o n t h  w a s  a p p ropriate; both 

Mr. Ferrari* and Mr. S i m m o n s  c o n c l u d e d  a t i m e  inc r e m e n t  of 

2 ' i  p e r  m o n t h  w a s  a p p r o p r i a t e .  Mr. B u n n  use d  10 c o m p a r a b l e  

sa l e s  w h i c h  i n d i c a t e d  a ra n g e  o f  t i m e  i n c r e m e n t  f r o m  2.80 

p e r  m o n t h  to p e r  m onth. O n e  e x a m p l e  w h i c h  t e n d e d  to 

l i m i t  Mr. B u n n ' s  t e s t i m o n y  in t h i s  r e g a r d  was w h e r e  he c o m p a r e d  

the s a l e  o f  o n e  p a r c e l  w i t h  a l a t e r  saie o f  a n o t h e r  p arcel  

to a r r i v e  at an i n d i c a t i o n  of time trend. Mr. Bunr. did 

not a d j u s t  £o r  o t h e r  f a c t o r s  b u t  c o m p a r e d  t h e  two sites 

as eq u a l  in v a l u e  w h e n  a c t u a l l y  o n e  o f  the sale sites h a d  

m u c h  loss u t i l i t y  than the* o t h e r  d u e  to its ve r y  o d d  shape. 

Also, Mr. B u n n  u t i l i z e d  s a l e s  i n  a  f a s t e r  g r o w i n g  area o f  

A n c h o r a g e  (South Anc h o r a g e )  in a r r i v i n g  at a time adjustment. 

Th e  Pa n e l  b e l i e v e s  a r e a s o n a b l e  u p w a r d  a d j u s t m e n t  for time 

i n c r e m e n t  to be 2$ p e r  m o n t h .  T h i s  b e l i e f  is b a s e d  on the

fact tha t  F e r r a r a  a nd S i m m o n s  u s e d  sa l e s  o f  p r o p e r t y  n o r e  

l i k e l y  to r e f l e c t  a c c u r a t e l y  t he i n c r e a s e  in v a l u e  in the 

M o u n t a i n  V i e w  area. T h e  P a n e l  finds the l e s s e e s ' a p p r a i s e r s

m o r e  p e r s u a s i v e  on this p oint.

(2) N e i g h b o r h o od L o c a t i o n s .

Mr. Bunn u s e d  18 c o m p a r a b l e  lan d  s a l e s  w i t h  Lyo 

from the i m m e d i a t e  M o u n t a i n  Vicv; area, two f r o m  the A n c h o r e g  « 

I n d u s t r i a l  P a r k  in tha S h i p  Creek- a r e a  a n d  1-i^in the S o u t h  

A n c h o r a g e  area in tha v i c i n i t y  of I n t e r n a t i o n a l  A i r port 

Road. Mr. B unn's t e s t i m o n y  w a s  that the A l a s k a  Industrial 

Subdivision*'is c o m p a r a b l e  in l o c a t i o n  to the o t h e r  industrial 

a r e a s  of A n c h o r a g e #  that p r i c e  l e v e l s  for in d u s t r i a l  l a n d  

w as s i m i l a r  a nd that no a d j u s t m e n t s  w e r e  requ i r e d  for

-10-
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n e i g h b o r h o o d  l o c a t i o n  to Die* cor.tpare’.blc sales used. Me.

S i m m o n s  a n d  Mu. F e r r a r a  b o t h  a g r e e d  that the A l a s k a  ind u s t r i a l  

S u b d i v i s i o n  n e i g h b o r h o o d  w a s  i n f e r i o r  in p r i c e  l e v e l s  to 

c i t h e r  o f  the S h i p  C r e e k  o r  S o u t h  A n c h o r a g e  I n d u s t r i a l  a r e a . 

T e s t i m o n y  w a s  given a nd a g r e e d  b y  all p a r t i e s  that t he A l a s k a  

I n d u s t r i a l  S u b d i v i s i o n  is well l o c a t e d  in p r o x i m i t y  to t h e  

d o w n t o w n  b u s i n e s s  c e n t e r  o f  A n c h o r a g e ,  is close to t r a n s p o r t a t i o n  

f a c i l i t i e s ,  and has g o o d  a r t e r i a l  access. However, t e s t i m o n y  

w a s  g i v e n  t h a t  t he type a n d  i n t e n s i t y  of uses, as w e l l  as 

t h e  rat e  o f  d e v e l o p m e n t  w i t h i n  t h e  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  

a r o  i n f e r i o r  to the S h i p  C r e e k  a n d  S o u t h  A n c h o r a g e  Ind u s t r i a l  

a reas. T h e  Panel a grees w i t h  t h e  lessees' a p p r a i s e r s  in

this r e g a r d  and finds that the p r i c e s  of. c o m p a r a b l e  land

sa l e s  from the Shi p  C r e e k  a nd S o u t h  A n c h o r a g e  I n d u s t r i a l

a r e a s  s h o u l d  be adjus t e d  d o w n w a r d  b e f o r e  a r r i v i n g  at a c o m p a r a b l e  

m a r k e t  v a l u e  for s u b ject lo t s  in the Alaska. I n d u s t r i a l  Subdivision.

(3) F.lcc tr ica 1 T  ran s m s  s i o_n _L.i n e F a s o x o nt .

T e s t i m o n y  w a s  g i v e n  a n d  e v i d e n c e  p r e s e n t e d  c o n c e r n i n g  

an e l e c t r i c a l  t r a n s m i s s i o n  lino e a s e m e n t  45 feet in w i d t h  

w h i c h  c r o s s e s  d i a g o n a l l y  t h r o u g h  the A l a s k a  Ind u s t r i a l  S u b d i v i­

sion. A c c o r d i n g  to t e s t imony, no p e r m a n e n t  s t r u c t u r e s  m a y  

be b u i l t  w i t h i n  the e a s e m e n t  r i g h t - o f - w a y  a nd no s t r u c t u r e s  

m a y  b e  p l a c e d  c l o s e r  than' 10 feet v e r t i c a l l y  and ho.vi.zontally 

fro m  the e l e c t r i c a l  w i r e s  o r  s u p p o r t s .  Mr. Ue.r.n t e s t i f i e d  

that the t r a n s m i s s i o n  line e a s e m e n t  w a s  not i m p o r t a n t  and 

w o u l d  not r e s u l t  in a n y  l o s s  in valuta LO tho lots c r o s s e d  

by the easement.

Mr. Ferrara t e s t i f i e d  th a t  th e r e  is a loss of 

v a l u e  in v a r y i n g  d e g r e e s  c a u s e d  b y  t h o  casement, d e p e n d i n g  

u p o n  its l o c a t i o n  w i t h i n  e a c h  a f f e c t e d  lot. A l t h o u g h  Mr. 

F e r r a r a  s a i d  he d id not have, tim e  to i n v e s t i g a t e  the e ffect
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on v a l u e  to n s u f f i c i e n t  d e g r e e  to e s t i m a t e  vhol. lost; in 

v a l u e  w o u l d  be i n v o l v e d  for specific: lots, lie said one m e a s u r e  

o f  t h e  l o s s  in v a l u e  w o u l d  b o  tho c o s t  o f  rel o c a t i n g  the 

cusa.no.ic c i t h e r  w i t h i n  the p u b l i c  s t r e e t  r i g h t - o f - w a y  o r
m

a l o n g  the p r o p e r t y  b o u n d a r i e s .

Mr. Leo n  Brown, a l e s s e e  in the A l a s k a  I n d ustrial  

S u b d i v i s i o n  s i n c e  May, 1953, to the present, t e s t i f i e d  as 

to the p r o b l e m s  e n c o u n t e r e d  in d e v e l o p i n g  four lots w h i c h  

v'erc a f f e c t e d  b y  this t r a n s m i s s i o n  line e a s e m e n t . T h e  Pa n e l  

n o t e s  h e r e  that Mr. W i l h o u r  s a i d  h e  c o m p l a i n e d  to P e a n u t s  

M a i n  o n  t he staff of t ho D i v i s i o n  o f  Lands w i t h  a r e s u l t a n t  

r e n t  r e d u c t i o n  b e c a u s e  o f  the e f f e c t  of the easement.

T he Panel b e l i e v e s  that the e v i d e n c e  is conclusive,

a n d  c o m m o n  sense d i c t a t e s ,th a t  the e l e c t r i c a l  t r a n s m i s s i o n

l i n e  e a s e m e n t  has an a d v e r s e  e f f e c t  o n  value. The Panel

s u g g e s t s  t h a t  the t e s t i m o n y  of Mr. F e r r a r a  as to the cost 

to cur e  method, that is t he c o s t  of r e l o c a t i n g  the t r a n s m i s s i o n  

line, is o n l y  o n e  w a y  o f  M e a s u r i n g  this loss in value and 

t h a t  o t h e r  a p p r o p r i a t e  m e a n s  o f  e s t i m a t i n g  loss of value 

n a y  b a  used. Before Mr. F e r r a r a ' s  m e t h o d  is used, an i n v e s t i g a­

tion o f  the f e a s i b i l i t y  a n d  l i k e l i h o o d  of m o v i n g  the lino 

s h o u l d  be made. The P a n e l  n o t e s  th a t  the t r a n s m i s s i o n  .line 

a f f e c t s  in a s u b s t a n t i a l  w a y  f o u r  of the r e a p p r a i s e d  lots.

Or.? m e t h o d  m i g h t  be a n  a c t u a l  c o m p u t a t i o n  of t h e  value o f  

the los t  area.

(41 B on Lai Bate. * • *"

T h e  M a y  1, 1976, a d j u s t m e n t ,  in a d d i t i o n  to us i n g  a 

h i g h e r  fair m a r k e t  v a l u e  as a b a s i s  for c o m p u t i n g  the annual rent, 

a l s o  i n c r e a s e s  tha rental r a t e  fr o m  G% to 8t. This, ?:r. Bun n  

t e s t i f i e d ,  vras done b e c a u s e  h is r e v i e w  and a n a l y s i s  of p r i v a t e  

l e a s e s  in the c o m m u n i t y  i n d i c a t e d  tha t  Cl w a s  the m o r e  a p p r o p r i a t e

*

rate.
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The l e s sees p r o t e s t e d  that this increase v.vv; unworraniv  

T h e y  a r g u e  that v a r i o u s  p r o v i s i o n s  of the state le a s e  r...*ke 

it loss d e s i r a b l e  than a p r i v a t e  le a s e  and that t h e r e f o r e  

the r ental r a t e  .should be lov:er. T h e  m a j o r  di f f e r e n c e s  

v h i c h  m a d e  the state l e a s e  less d e s i r a b l e  w e r e  a s s e r t e d  

as follovrs:

(a) L a c k  o f .subordination. M a n y  p r i v a t e  leases a l l o w  

for s u b o r d i n a t i o n  of the fee to any e n c u m b r a n c e  p l a c e d  o n  

the p r o p e r t y  to s e c u r e  d e b t  financing. T h e  state lease 

do e s  not p r o v i d e  for this, it o n l y  a l l o w s  the financing 

a g e n c y  to ste p  into the s h o e s  o f  the lessee by w a y  of a 

" collateral a s s i g n m e n t  of i n t e r e s t . "  Mr. Bunn t e s t i f i e d  

that this p r o v i s i o n  vras s u b s t a n t i a l l y  the same as subordination; 

thus, r.o d o w n w a r d  a d j u s t m e n t  s h o u l d  b e  m a d e  in the r e n t a l  

rates to a l l o w  for this. T h e  t e s t i m o n y  of A n d y  Hoge, an 

a t t o r n e y  h e a v i l y  i n v o l v e d  in lease financing, and J o h n  h a m p e r  

o f  P e o p l e s  da n k  p e r s u a d e  t h e  Panel that Mr. Bunn's p e r c e p t i o n

o f  s u b o r d i n a t i o n  is s i m p l y  w r o n g . T h e  lack of s u b o r d i n a t i o n

in the State lease is a v e r y  s i g n i f i c a n t  factor for which

ad j u s’tnent in rental r a t e  s h o u l d  be made.

(b) L ack o f  a r b i t r a t i o n  a n d  rent c e i l i n g . M a n y  p r i v a t e  

leases p r o v i d e  for a r b i t r a t i o n  of d i s p u t e s  o v e r  re n t  o r  

r e n t  c e i l i n g s  or rent p a y m e n t s  a d j u s t e d  in a c c o r d a n c e  w i t h  

the co s t  o f  l iving index. T h e  S t a t e ' s  lease contains none, 

of these p rovisions. Mr. B u n n  m a d e  no attempt.i,o a d j u s tt ■ v  ■ V
for these provisions. T h e  l e s s e e s  argua, wit h  c o n s i d e r a b l e

merit, that p r o v i s i o n s  s u c h  as rer.t ceilings, l i n king adjust m e n t s

to the c o n s u m e r  price index, a n d  a r b i t r a t i o n  p r o v i s i o n s  

p r o v i d e  som e  d e g r e e  of p r e d i c t a b i l i t y  as to v/hnt tha rent 

will bo in tha future. T h i s  p r e d i c t a b i l i t y  is a b s e n t  in 

tiic S t a t e  leases, w h i c h  p r o v i d e  for a unilateral a d j u s t m e n t



of rental:; b y  the lessor.

(c) O p t i o n  to p u r c h a s e . M a n y  p r i v a t e  leases a l s o  

p r o v i d e  an o p t i o n  to p u r c h a s e .  T h e  S t a te's lease co.nVa.ins 

n o  s u c h  p r o v ision.

(d) F l o a t i n g  caii-ar.anfc. T h a  S t a te's lease contain:; 

a f l o a t i n g  e a s e m e n t  g i v i n g  the l e s s o r  the right to g r a n t  

e a s e m e n t s  o r  r i g h L s - o f  w a y  a c r o s s  the .leased land v i t h  c o m p e n s a­

tio n  for i m p r o v e m e n t s  d a m a g e d  »*r d e s troyed, b ut d o c s  not  

p r o v i d e  for c o n s e q u e n t i a l  d a m a g e .  Tlie p r i v a t e  l e a s e s  do

n o t  r e s e r v e  this k i n d  o f  c a s e m e n t .

M o s t  p r i v a t e  l e a s e s  c o n t a i n  o n e  o r  m o r e  p r o v i s i o n s  

w h i c h  i.vr.ke t h e m  m o r e  a d v a n t a g e o u s  to tha l e ssee tha n  the 

S t a t e ' s  lease. C o n t r a r y  to t e s t i m o n y  of Hr. Hunn, the S t a t e 1s 

l e a s e  c o n t a i n s  no p r o v i s i o n s  m o r e  a d v a n t a g e o u s  to the lessee:;. 

G i v e n  t he lon g  t e r m  o f  the S t a t e  lease, the Panel d o e s  rot

b a T ’ ?72 t h o  r i g h t  to r e n e w  i s  of. s i g n i f i c a n t  b e n e f i t  to

t h e  l e s s e e .  T h e  e v i d e n c e  i s  ovc.rwhalr.ung o n  t h i s  p o i n t .

T h e  bar.her, a t t o r n e y ,  a n d  l e s s e e ' s  - p p r a i g e r s  al l  t e s t i f i e d  

to t h e  m o r e  n o x i o u s  S t a t e  l e a s e .  T h u s ,  t h e  Panel believe:;

t h e  i n c r e a s e  in r e n t a l  r a te to  8t j.:; u n j u s t i f i e d .  T h e  g e n e r a l

m a r k e t  r a t e  fo r  p r i v a t e  l e a s e s  is n o  d o u b t  in Lhe 8* r a n g e ;  

h o w e v e r ,  s o m e  a l l o w a n c e  s h o u l d  be. m a d e  fo r  t h e  l e s s  d e s i r a b l e  

f e a t u r e s  o f  t h e  S t a t e  l e a s e .  )'or the a b o v e  r e a s o n s ,  th o  

P a n e l  b e l i e v e s  a return, to t h e  Gu r a t e  w o u l d  a c c u r a t e l y  

r e f l e c t  t h o  m a r k e t  r e n t a l  v a l u e  f o r  a S t a t e  l«\Tr.>*.
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In summary, t ho P a n e l  m a k e s  the following fX.tiCLi.ivja:

1 . T h e  D i v i s i o n  i n c o r r e c t l y  iv.nl3 no a l lowance lor rite 

p r e p a r a t i o n  to a r r i v e  at a fair m a r k e t  v a l u e  .in accord vitli 

t h e  lease. The e v i d e n c e  v a n  o v e r w h e l m i n g  that there w as • 

s u b s t a n t i a l  o v e r b u r d e n  to r e m ove, fr o m  o n e  tc four feet w i t h  

s o m e  fill r e q u i r e d  p e r h a p s  on m o s t  lots.

2. T h e  D i v i s i o n ' s  a p p r a i s e r  incorr e c t l y  arrived at a 

t i m „  i n c r e m e n t  to use f o r  u p w a r d  a d j u s t m e n t  of com p a r a b l e  

sales. T h e  Panel finds that t h e  25 p e r  m o n t h  tine a d j u s t m e n t  

s u g g e s t e d  by the lessees' a p p r a i s e r s  to be vail founded and the 

c o r r e c t  o n e  to a p p l y  in the a p p r a i s a l  of tho subject lots.

3. T h e  D i v i s i o n ' s  a p p r a i s e r  u s e d  some 14 sales from 

the So u t h  A n c h o r a g e  are a  a s  c o m p a r a b l e s  in h is r e a p p r a i s a l .

O n l y  four c o m p a r a b l e  s a l e s  w e r e  taken from an area near tho. 

s u b j e c t  property. T h e  P a n e l  is c o g n i z a n t  that Hr. hunn vas 

a t t e m p t i n g  to find land o f  the sam e  zoning clas s i f i c a t i o n  as the 

s u b j e c t  lots to use as c o m p a r a b l e s .  Ilov.’svar, tin Panel find's 

that the rate of d e v e l o p m e n t  is h i g h e r  in South A n c h o r a g e  and 

that the type a nd i n t e n s i t y  of u s e s  is grcaLor. Soma a p p r o p r i a t e  

d o w n w a r d  a d j u s t m e n t  s h o u l d  b e  m a d e  b e f o r e  arriving at ini a p ­

pr a i s e d  v a l u e  of s u b j e c t  lots f r o m  those South A n c h o r a g e  ruler..

Ad d i t i o n a l l y ,  Lhe D i v i s i o n ' s  a p p r a i s e r  should c o n s i d e r  the com-
T v '• •.•y 1

p a r a b l e  sales used b y  the lessees' appraisers, even though they

vc r c  of dif f e r i n g  zoning c l a s s i f i c a t i o n s .

<5. The D i v i s i o n ' s  a p p r a i s e r  s h o u l d  h:\vo, but d i d  not,
~~  ■— , ■    “ —»

a d j u s t  d o w n w a r d  the value, o f  the lots w h i c h  have an electrical

t r a n s m i s s i o n  line r u n n i n g  t h r o u g h  them. The l'anel finds from 

the r.iap s u b m i t t e d  by the D i v i s i o n  that this line has caused a
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s u b s t a n t i a l  d i m i n u t i o n  in t he value-, of nt least four of the 

j.eapyt-aisft.1 lots. A d d i t i o n a l l y ,  the Panel finds that t h e  

tidjufifcrar.nL s u g g e s t e d  by M<", l'errara to be a p p r o p r i a t e  o n l y  if 

it w a r  a e c o n o m i c a l l y  f e a s i b l e  to m o v e  tha line, and l i k e l y  that 

s u c h  a cure c o u l d  be cc.nsurraabed.

5. The r ental r a t a  o f  85 is excessive, c o n s i d e r i n g  the

p r i v a t e  lease m a r k e t  a n d  the d i s a d v a n t a g e o u s  p r o v i s i o n s  in the 

S t a t e  lease, including: (a) no subs JinaLio:: of fee, (b) no

ren t  ceilings, (c) u n i l a t e r a l  a d j u s t m e n t  wit h  no a r b i t r a t i o n ,  (d) 

f l o a t i n g  eas e m e n t s ,  (e) l a c k  o f  o p t i o n  to purchase. S y e e i i i c a l l y , 

the p r i v a t e  leaser, e x a m i n e d  c o n t a i n e d  one o r  mo r e  of the fol l o w i n g  

a d v a n t a g e o u s  conditions: (a) subo r d i n a t i o n ,  (b) an o p t i o n  to

purchaf-a, (c) rent c e i l i n g s ,  (d) arbitration; a nd non e  c o n t a i n e d  

f l o a t i n g  oasar.ents p r o v i s i o n s .

6. T h e  Pane] finds t h a t  s u b o r d i n a t i o n  and c o l l a t e r a l  

asr.ignr.wat are not tho s a m e  «s s u g g e s t e d  by the D i v i s i o n’s 

appre.iser. T h e  e v i d e n c e  o n  th? r. p o i n t  is overwhelming, c o n s i s t­

ing o f  the t e stimony of a d i s i n t e r e s t e d  expert, Hr. Mog-i, that 

f i n a n c i n g  of a l e a s e h o l d  i n t e r e s t  is typically mu c h  m o r e  favor- 

a b l e  to a lessee when the lan d  lease cont a i n s  a s u b o r d i n a t i o n  

a g r e e m e n t .  Hr. K a m p e r , Mr. S i m o n s  a nd ft-:. Ferrara a g r e e d  w i t h  

this assertion.

7. The a d v a n t a g e s  a l l e g e d  to b e  present in the St a t *
-   —       ' —

lease, arc m o r e  i l l u s o r y  th a n  real. A n y  a d v a n t a g e s  to the right

to r e n e w  the 55-year S t a t e  lease- aqd rocoving^ir/provenaftts is 

i n s i g n i f i c a n t  in r e l a t i o n  t o 1the d i s a d v A n t d g e n u n  feature, 

d e s c r i b e d  in F i n d i n g  Ho. 5’. T h i s  ir. s u p p o r t e d  by w e i g h t  of

0
the l.onfiirony of e x p e r t  w i t n e s s e s .

8. The lessee.1; h a d  n o  vo.-l o p p o r t u n i t y  after they h a d

r e c e i v e d  n o t i c e  of tho r e a p p r a i s a l  and b;!core the e f f e c t i v e

- 1 G -
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d a l e  o f  t h e  r q v a l  o f  t h e  w a i v e r  c>' r.djuf*’:K5,«fc l.o .cuc-l: a

v.'fsiver. Itt. v/as u n r e a l i s t i c  t o  thir.!: t h e y  m i g h t  h a v e  r e a s o n  to 

see!; c u c h  s waiver* p r i o r  t o  rocei.vi.nt; n o t i c e  o f  t h e  jrony.prc-.iJStil.

9. T he effect o f  t h e  adjusted, r e n tals is to d i s c -yj.ro9s

develop.-flant of t he s u b j e c t  area r a t h e r  than to f u r t h e r  the

o b j e c t i v e  o f  e n c o u r a g i n g  clovelopr’snt, w h i c h  is the inte.it of  

t h e  l e a s i n g  r e g u l a t i o n s  (11 A A C  58.900) . .

10. A  new reappraisal by the Division should ba conducted.

V

cotiCLUsio:;s 0? law
T h e  Panel h a v i n g  h e a r d  legal a r g u m e n t  and read the 

m e m o r a n d a  s u b m i t t e d  n u k e s  tho. f o l l o w i n g  c o n c l u s i o n s  o f  law:

1. The lease and r e g u l a t i o n s  r e a d  t o g e t h e r  r e q u i r e  that 

the D i v i s i o n  include in its a p p r a i s a l  of subject lots the i n c r e­

me n t  of v a l u e  g e nerated by o f f s i t e  i m p r o v e m e n t s , such, as i n s t a l l a­

tion of roads and u t i l i t i e s  int o  the. subdivision, w i t h  Lh.o. p r o­

vi s i o n  that any u t i l i t y  h o o k - u p  to a m a i n  t r u n k  lino w h i c h  was 

p a i d  fc' by tho lessee o r  a p r e d e c e s s o r  n ot bo i n c l u d e ! , e v e n

if it is off the s u b ject pro p e r t y .

2. T h e  terns "such a d j u s t m e n t  to ba b a s e d  p r i m a r i ly

u p o n  a r e a p p r a i s e d  annual rental v a l u e  of land" and "any c h a nges 

or a d j u s t m e n t s  shall be b a s e d  p r i m a r i l y upon tha r e a p p r a i s e d  

r e ntal v a lue" found in the S t a t e ' s  l e a s e  imd 11 AAC 5 8 . S.?!) m a n  

that the D i v i s i o n  s h o u l d  c o n s i d e r  o t h e r  f a c t o r s * b e s i d e s  a r n i p -
1 • V w^' '

p r a i s e d  annual rental val u.- in a r r i v i n g  at r,u ad j us ted rental.

T h i s  is so b e c a u s e  of the use. of the a d v e r b  "primarily" to 

m o d i f y  tha ve r b  "based." T h e  p r i n c i p l e s  of i n t e r p r e t a t i o n  d i c t a t e  

it. be gi v e n  moaning; w i t h o u t  the pros'once, of this w a r d  the 

D i v i s i o n  w o u l d  be able lo c o n s i d e r  O r l y  the r e a p p r a i s e d  annual  

r e n t a l  va'luc.

-17--  AG0  8 8 5 7 5 5



3. T h e  r e a p p r a i s a l  o f  M a y  1, 1976, tho s u b j e c t  o f  this 

h ear i n g ,  was not clone c o n s i s t e n t  w i t h  t ho p r o v i s i o n s  of 11 A A C

53.900, w h i c h  e x p r e s s e s  t h o  i n t e n t  o f  the l e a sing ch.pte.v of 

the A d m i n i s t r a t i v e  Cocle.

S u b o r d i n a t i o n  o f  t he fee a n d  «_ollaterr.l a s s i g n m e n t  

a r e  s u b s t a n t i a l l y  d i f f e r e n t  as a n a t t e r  of lav/. S u b o r d i n a t i o n  

o f  the fee me a n s  the fee c a n  b e  e n c u m b e r e d  to s e c u r e  deb t  

f i n a n c i n g  for the lessee. The h o l d e r  of a c o l l a t e r a l  a s s i g n­

m e n t  m e r e l y  steps into t h e  s h o o s  o f  the lessee.

VI

RF.COM' lERDATIOWS 

Implicit in the a b o v e  d i s c u s s i o n  a n d  find i n g s  is that 

the Pa n e l  finds the D i v i s i o n ' s  r e a p p r a i s a l  u n a c c e p t a b l y  high.

T h e r e f o r e ,  tha Panel r e c o m m e n d s  that t he s u b ject l o t s  in the 

A l a s k a  Industrial Subdi.vison be r e a p p r a i s e d  b y  the D i v i s i o n  in 

a m a n n e r  c o n s i s t e n t  w i t h  Lh.o a b o v e  d i s c u s s  ion, find i n g s  and 

c o n c l u s i o n s .

In addition, the Pa n e l  b e l i e v e s  f u r ther r e c o m m e n d a t i o n s  

are appropriate. Tha p r e s e n t  l e a s e  a n d  the p r e s e n t  l e a s i n g  

p o l i c y  s h o u l d  ba m o d i f i e d .  T h e s e  m o d i f i c a t i o n s  s h o u l d  be

d e s i g n e d  to p u t  the Stale1, o n  ;\ c o m p e t i t i v e  f o o t i n g  t o  t h e  d e g r e e  

p o s s i b l e  w i t h  p r i v a t e  le s s o r s  a n d  a r e  as f o l l o w s :

1. In a c c o r d  w i t h  t h o  p r o v i s i o n s  o f  t h e  l e a s e ,  t h e

l e s s e e s  s h o u l d  be e n c o u r a g e d  to r e c o r d  e x p e n s e s  i n c u r r e d  in.

• . ' * . kV’ ’
s i t e  p r e p a r a t i o n  s o  t hat tho. " o r i g i n a l  c o n d i t i o n "  c.en h a  m o r e

adequately ascertained.

2. T h o  l e a s e  l a n g u a g e  s h o u l d  b e  c l a r i f i e d  t o  r e m o v e  a n y  

p o s s i b l e  j. n e o n s  is t o n e  ior. w i t h  11 A A C  5 3 . 5 2 0 .

3. To i n sure som e  predictabj.!.tty, p l a c e  sons c o n t r o l  ever 

tho size of the rental i n c r e a s e  t h r o u g h  u t i l i z a t i o n  of a c o i ling
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o n  the* s i z e  o f  the increase*, in r e n t a l  e v e r y  five yec.rs.

4. P r o v i d e  for a r b i t r a t i o n  o f  dispute;: o v e r  the annual, 

r e n t a l  a r r i v e d  at a f t e r  a r e a p p r a i s a l  p r o c e s s  and o v r r i n t e r p r e -  

t<ition o f  o t h e r  s e c t i o n s  o f  t he lease. T h i s  w o u l d  ameliorate, 

the c u r r e n t  u n i l a t e r a l  n a t u r e  o f  r e n t  ad jv-sine-its.

5. E l i m i n a t e  the f l o a t i n g  e a s e m e n t .  T he S t a t e  could 

e x e r c i s e  the r i g h t  o f  eminent, d o m a i n  to condemn. T h e  c o n d e m n a­

ti o n  w o u l d  r e s u l t  p r o b a b l y  in g r e a t e r  c o m p e n s a t i o n  for d a m ages 

to t he lessee, e s p e c i a l l y  in viev/ o f  the S u p r e m e  C o u r t  d e c i s i o n 

in S t a t e  v. H a m m e r , 550 P.2c. 820, thus the lease w o u l d  ba

m o r e  a t t r a c t i v e  to the l e a s i n g  m a r k e t .  Additional?.y, the 

l a n g u a g e  in the c u r r e n t  l e a s e  i.s a m b i g u o u s  as to d a m a g e s  c o m­

pe n s a b l e .  T h i s  a m b i g u i t y  o n l y  e n c o u r a g e s  litigation.

6. T h e s e  above r e c o m m e n d a t i o n s ,  if adopted, w o u l d  

a s s u r e  the S t a t e  a c o m p e t i t i v e  p o s i t i o n  in the l e a s e  market,

e n c o u r a g e  d e v e l o p m e n t  of the l e a s e h o l d s  c o n s i s t e n t  w i t h  the intent 

o f  t h e  l e a s i n g  r e g u l a t i o n s ,  a n d  b e  e q u i t a b l e  to the lessee. The 

P a n e l  als o  b e l i e v e s  t ho S t a t e  s h o u l d  be able to o b t a i n  a good 

r e t u r n  o n  its land. A c c o r d i n g l y ,  if the r e c o m m e n d a t i o n s  a. to 

the l e a s e  are adopted, t h e  r e n t a l  r a t e  s h o u l d  be c h a n g e d  to 

r e f l e c t  the removal of t h e  u n d e s i r a b l e  a s p t o e s  of the State 

lease.

7. S u g g e s t  a n  ar.end.nant as to AS 33.05.J.G5 to eli m i n a t e

the t e r m  "prima r i l y "  f r o m  t h e  statute, a nd also e l i m i n a t e  thin

terra from t h e  r e g u l a t i o n  and the lease. Tljis is a w . b i g v o a n d
t • *• *v,V  '

a s s u m i n g  it has meaning, it n a y  e n c o u r a g e  individual c.cconr/j-

d a t i o n  of l e s sees by the D i v i s i o n .  This, the Penal believes,

is not in the S t a te's b a s t  i n t e r e s t  in lhat it could e n a o u r a g o

p o l i t i c a l  m a n e u v e r i n g  to a t t e m p t  to o b t a i n  this nceemn.oual i o n ,

a n d  may we l l  m e a n  uses o t h e r  tha n  the h i g h e s t  nnd b e s t  ur:;

w o u l d  be p e r p e t u a t e d .  Also, tho p r e s e n c e  o r. such an avbiui.ty
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c o u l d  load to an c v err;:; o f  ad '.Inis I cat.ivo d i s c r e t i o n  ,

8. F i n a l l y ,  s h o u l d  ';ome o r  all of the* a b o v e  ganc-ral 

r e c o m m e n d a t i o n s  b a  u l t i m a t e l y  a d o p t e d ,  them l e g i s l a t i o n  s h o u l d  

bo s u g g e s t e d  for e n a c t m e n t  p r o v i d i n g  all p r e s e n t  l e s s e e s  the 

o p p o r t u n i t y  to n e g o t i a t e  m o d i f i c a t i o n s  c o n s i s t e n t  v i t h  tho 

cl: nncjcs a d c p t e d . >

R E S P E C T F U L L Y  S U B M I T T E D  at Anchorage, A l a s k a ,  this 

? 0  d a y  of January, 1977.

T I M O T H Y  G'. Mi'DDLETOd 
H e a r i n g  Panel M e m b e r

W y T ~ /
Heari.ng Panel

650.0373 1C. H O L L H T T  
H e a r i n g  Panel M e m b e r

‘*V
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C O M M E N T S  A N D  S U G G E S T I O N S  O F  T H E  
A L A S K A  I N D U S T R I A L  S U B D I V I S I O N  L E A S E H O L D E R S  

O N  SB 159 _____________

By v i r t u e  o f  the fact t h a t  t h e  l e a s e h o l d e r s  o f  s t a t e  

l a n d s  w i t h i n  the A n c h o r a g e  a r e a  d e s i g n a t e d  as th e  A l a s k a  I n d u s­

tr i a l  S u b d i v i s i o n  h a v e  a g r e a t  deal, if no t  e v e r y t h i n g ,  to lose 

if r e m e i i a l  l e g i s l a t i o n  is n o t  f o r th  c o m i n g  w h i c h  w o u l d  (in s o m e  

ma n n e r )  a l l e v i a t e  the u n t e n a b l e  s i t u a t i o n  t h e y  p r e s e n t l y  face, it 

w o u l d  s e e m  o n l y  b e f i t t i n g  t h a t  t he y  o f f e r  t h e i r  c o m m e n t s  o n  SB 

159 w h i c h  w a s  i n t r o d u c e d  in the L e g i s l a t u r e  o n  F e b r u a r y  15, 19~’7.
f

P r i o r  to u n d e r t a k i n g  a s e c t i o n - b y - s e c t i o n  a n a l y s i s  o>r
[

critique of SB  159, the state leaseholders think it may be 

beneficial t.o submit a brief outline of the pertinent fac* s w h i c h  

s urround this controversy. Specifically, the purpose of this 

bac k g r o u n d  material is twofold: first, to familiarize the reader

with the dramatic c h a n g e s  which have occurred r e c e n t l y  in stabs 

la n d  l e a s i n g  p o l i c y  arid to e m p h a s i z e  how those h a r s h  c h a n g e s  n o w  

t h r e a t e n  tho e c o n o m i c  s u r v i v a l  of the state l e a s e h o l d e r s  in 

A l a s k a :  seco n d , s u c h  f a c t s  e s t a b l i s h  a n d  s u p p o r t  the l e a s e h o l d e r s '  

c o n t e n t i o n s  b r o u g h t  o u t  l a t e r  in tho d i s c u s s i o n  of S'1' 159.

1. In 195(1 the territorial, g o v e r n m e n t  o f  A l a s k a  m a d e  

the p o l i c y  d e t e r m i n a t i o n  that an a r e a  o f  g o v e r n m e n t - o w n e d  l an d  

l o c a t e d  e a s t  of a n d  n e a r l y  i n a c e c s i b l e  to A n c h o r a g e  be le a s e d  Cor 

c o m m e r c i a l  a n d  i n d u s t r i a l  p u r p o s e s .  T h i s  a r e a  of A n c h o r a g e  w :a  

then l e a s e d  to Lhe h i g h e s t  b i d d e r  at p u b l i c  a u c t i o n  for a t e r m  of 

55 years. T h e  a r e a  in q u e s t i o n  wa s  d e s i g n a t e d  Lhe A l a s k a  I n d u s­

trial S u b d i v i s i o n ,  a n d  d u r i n g  s u b s e q u e n t  y e a r s  o t h e r  l a n d s  in it

I
w o r e  l e a s e d  u n d e r  t e r m s  c o m p r a b l e  to t hose w r i t t e n  into the 

initial leases. O n e  of Lhe b a s i c  p r o v i s i o n s  of t h e s e  Leases, a n d  

t h o  o n e  b r i n g i n g  t h i s  c o n t r o v e r s y  into e x i s t e n c e ,  w a s  c o d i f i e d
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into state law in 1959 (S7t art. V, Ch. 169, SLA 1959). This

s t a t u t e  (AS 3 8 . 0 5 . 1 0 5 )  r e a d s  in part:

E a c h  l e a s e  s h a l l  s t i p u l a t e  t hat th e  a n n u a l  
r e n t a l  p a y m e n t  is s u b j e c t  to a d j u s t m e n t  a t  
f i v e - y e a r  i n t e r v a l s  a n d  c h a r g e s  o r  a d j u s t­
m e n t s  s h a l l  be b a s e d  p r i m a r i l y  on a r e a p­
p r a i s e d  r e n t a l  v a l u e  . . .

2. U p o n  s t a t e h o o d ,  th e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

D i v i s i o n  of L a n d s  fo r  th e  S t a t e  of A l a s k a ,  o f f i c i a l l y  r e a f f i r m e d

the p r i o r  l a n d  l e a s e  p o l i c y  m e n t i o n e d  in n u m b e r  1 ab o v e ,  in

a d o p t i n g  its a d m i n i s t r a t i v e  r e g u l a t i o n s  o n  J u l y  1, 1960. Th e

r e g u l a t i o n  w h i c h  se t  f o r t h  the intent b e h i n d  a d o p t i n g  the " S u r f a c e

L e a s i n g  R e g u l a t i o n s "  r e a d  in part:

. . . T h e  i n t e n t  of thi s  c h a p t e r  is to 
i n s u r e  t h e  e q u i t a b l e  l e a s i n g  of A l a s k a  l a n d  
in a m a n n e r  that w i l l  e n c o u r a g e  d e v e l o p m e n t  
for its h i g h e s t  a n d  b e s t  u s e . (Emphasis 
a d d e d ) (11 A A C  58.900)

T h i s  r e g u l a t i o n  a n d  its i n t e n t  s t i l l  r e m a i n  o n  the b oo k s ,  a n d  the

s t a t e  has n e v e r  c h a n g e d  o r  a t t e m p t e d  to c h a n g e  the h i g h e s t  a n d

b e s t  use c l a s s i f i c a t i o n  of the A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  f r o m

its o r i g i n a l  d e s i g n a t i o n  as c o m m e r c i a l  i n d u s t r i a l  lands.

3. D u r i n g  the p e r i o d  of 1958 t h r o u g h  th e s p r i n g  of 

1976 the l e a s e h o l d e r s  in the A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  d e v e l­

o p e d  t h e i r  l ands a n d  e s t a b l i s h e d  b u s i n e s s  e n t e r p r i s e s  at a c o n s i d­

er a b l e  e x p e n s e  in b o t h  m o n e y  ( s u b s t a n t i a l  p o r t i o n s  b e i n g  b o rrowed) 

an d  time. T h o  s t a t e  D i v i s i o n  o f  L a n d s  d u r i n g  this s a m e  p e r i o d  

ha d  f o l l o w e d  r a t h e r  c o n s i s t e n t  a n d  t o l e r a b l e  a n n u a l  r e n t a l  r e a d­

justment p r a c t i c e s  u n d e r  the a u t h o r i t y  of AS 3 8 . 0 5 . 1 0 5 . A n n u a l  

r e n t a l s  w e r e  a d j u s t e d  u p w a r d  f rom 4(/'A to lOO'i d u r i n g  this p e r i o d  

w i t h o u L  u n d u e  p r o t e s t  from the l e a s e h o l d er s .

4. In Lie s p r i n g  of 1970 n u m e r o u s  l e a s e h o l d e r s  h o l d­

ing s t a t e  l e a s e s  in the A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  w e r e  g i v e n  

n o t i c e  that t h e i r  l e a s e s  w o r e  to be r e a p p r a i s e d  and f i v e - y e a r  \

a nnual rental, r e a d j u s t m e n t s  made. S u c h  n o t i c e  c a u s e d  no p a r t i c -
/  a

u l a r  c o n c e r n  a m o n g  th e  l e a s e h o l d e r s  b e c a u s e  ol p as t  s t a t e  poli c y .



5. In M a y  and June of 1976 the state Division of

•Lands a d v i s e d  the l e a s e h o l d e r s  w h o s e  l e a s e  r e n t a l s  h a d  c o m e  up 

for r e a d j u s t m e n t  t h a t  t h e i r  n e w  a n n u a l  r e n t a l  p a y m e n t s  h a d  i n c r e a s e d  

a n y w h e r e  f r o m  600% to 800%, a n d  in s o m e  c a s e s  e v e n  m ore. T o  say 

t h e  least, t h i s  c a m e  as an o v e r w h e l m i n g  s h o c k  to th e  l e a s e h o l d e r s  

a n d  t h e y  i m m e d i a t e l y  r e g i s t e r e d  p r o t e s t s  w i t h  the D i v i s i o n  o f  

La n d s .  T h o s e  s a m e  p r o t e s t s  for an i n d e p e n d e n t  a p p r a i s a l  o r  s o m e  

f o r m  o f  c o m p r o m i s e ,  h o w e v e r ,  fel l  u p o n  d e a f  e a r s  w i t h  the  D i v i s i o n  

o f  La n d s ,  a n d  the l e a s e h o l d e r s  in the  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n

f
w e r e  t h e r e b y  f a c e d  w i t h  e x c e e d i n g l y  h a r s h  p o s s i b i l i t i e s  o f  (a) 

a b a n d o n i n g  a l l  the w o r k ,  t i m e  a n d  m o n e y  t he y  h a d  d e v o t e d  to the
I

e c o n o m i c  e n d e a v o r s  a n d  h a v e  t h e i r  l e a s e s  f o r f e i t e d  to th e  state;

(b) t r y i n g  to s a l v a g e  w h a t  they  c o u l d  f ro m  t h e i r  o n g o i n g  b u s i n e s s e s  

a n d  a t t e m p t ,  at g r e a t  p e r s o n a l  a n d  m o n e t a r y  s a c r i f i c e ,  t o  r e­

e s t a b l i s h  t h e i r  b u s i n e s s  i n t e r e s t s  on fee s i m p l e  l a n d  in o t h e r  

p a r t s  of A n c h o r a g e ;  o r  (c) t r y  a n d  h a v e  the i m p o s s i b l e  s i t u a t i o n  

r e m e d i e d  in a f a i r  a n d  e q u i t a b l e  m a n n e r  t h r o u g h  the p r o p e r  j u d i c i a l  

a n d  l e g i s l a t i v e  c h a n n e l s .  T h e  l e a s e h o l d e r s  in this c a s e  c h o s e  

the l a t t e r  o p t i o n  as the o n l y  o n e  r e a l i s t i c a l l y  o p e n  to them.

6. T h e  l e a s e h o l d e r s  o f  the A l a s k a  I n d u s t r i a l  S u b d i­

v i s i o n  d e m a n d e d  a n d  w e r e  a f f o r d e d  an a d m i n i s t r a t i v e  h e a r i n g  (held 

the 14th, 15th, 20th  a n d  21st of D e c e m b e r  197G) b e f o r e  a h e a r i n g  

p a n e l  c o n s i s t i n g  of G e o r g e  Ilollett from the s t a t e  D i v i s i o n  o f  

L ands; K e n n e t h  Z a m z ou ,  an a p p r a i s e r  w i t h  the s t a t e  D i v i s i o n  of 

P e t r o l e u m  R e v e n u e ;  and T i m o t h y  G. M i d d l e t o n ,  an a t t o r n e y  in 

p r i v a t e  p r a c t i c e  in A n c h o r a g e .  D u r i n g  the four d a y s  of a d m i n i s­

t r a t i v e  h e a r i n g s  t r e m e n d o u s  a m o u n t s  of t e s t i m o n y  a n d  o t h e r  e v i d e n c e  

w e r e  e l i c i t e d  f r o m  b o t h  the s t a t e  a n d  the l e a s e h o l d e r s .  T h e  

H e a r i n g  P a n e l ' s  P r o p o s e d  D e c i s i o n  and R e c o m m e n d a t i o n s  in this 

m a t t e r  a r e  a t t a c h e d  h e r e t o  a n d  m a r k e d  as A t t a c h m e n t  "A". W h i l e  

t h e r e  is no n e e d  h e r e  to s u m m a r i z e  thi s  d e c i s i o n  o r  the r e c o m m e n -
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of F a c t s  (p. 15), C o n c l u s i o n s  of L a w  (p. 17), a n d  R e c o m m e n d a t i o n s  

(p. 1(5) f o u n d  t h e r e i n .

7. By  v i r t u e  o f  the f act t h a t  the H e a r i n g  P a n e l ' s  

d e c i s i o n  s u b m i t t e d  J a n u a r y  20, 1977 so s t r o n g l y  s u p p o r t e d  the 

l e a s e h o l d e r s '  p o s i t i o n ,  a n d  b e c a u s e  of t h e i r  o w n  p e r s o n a l  f e e l­

ings o f  i n d i g n a t i o n ,  the l e a s e h o l d e r s  h a v e  n o w  d e c i d e d  to b r i n g  

t h e i r  c a s e  b e f o r e  t h e  m e m b e r s  of the F i r s t  S e s s i o n  o f  the T e n t h  

A l a s k a  L e g i s l a t u r e .

C R I T I Q U E  O F  S B  159

W h i l e  the l e a s e h o l d e r s  o f  s t a t e  l a n d  in the A l a s k a  

I n d u s t r i a l  S u b d i v i s i o n  b e l i e v e  the b a s i c  f o r m a t  of S B  159 o f f e r s  

a g o o d  s o l i d  f o u n d a t i o n  u p o n  w h i c h  e q u i t a b l e  r e l i e f  c o u l d  be 

s t r u c t u r e d ,  it c o n t a i n s ,  in its p r e s e n t  form, a n u m b e r  o f  s e r i o u s  

d e f i c i e n c i e s  v/hich m u s t  b e  c h a n g e d  o r  a l t e r e d  if the i m p o s s i b l e  

s i t u a t i o n  b e i n g  f a c e d by s t a t e  l e a s e h o l d e r s  is t o  be r e s o l v e d  

w i t h  an y  d e g r e e  of c e r t a i n t y .

T h e  s p e c i f i c  p o i n t s  of c o n t e n t i o n  a n d  the r e s o l u t i o n  of 

t h e m  ca n be b a s i c a l l y  se t  f o r t h  as follows:

1. * S o c t i o n  1 of S B  159 p r o v i d e s  in AS 3 8 . 0 5 . 0 8 5 ( a ) (1) 

(p. 1, l i n e  12] t h a t  the p a r t i e s  s h a l l  a g r e e  on a f i x e d  b a s e  

a n n u a l  r e n t a l  to run for an i n i t i a l  t e n - y e a r  p e r i o d .  W h i l e  the 

l e a s e h o l d e r s  r e a l i z e  an d a p p r e c i a t e  that  t h i s  n o w  l e a s e  p e r i o d  is 

d o u b l e  the e x i s t i n g  length, it n e v e r t h e l e s s  c o m p l e t e l y  f a i l s  the 

tes t of e c o n o m i c  r e a l i t y .  W h a t  is m e a n t  by t his is t h a t  w i t h  a 

s h o r t  i n i t i a l  p e r i o d  of ten y e a r s  b e f o r e  the s t a t e  c a n  r e a d j u s t  

the f i x e d  b a s e  a n n u a l  rent a l ,  the f i n a n c i a l  i n s t i t u t i o n s  of: this 

a n d  o t h e r  s t a t e s  w i l l  n o t  l o a n  m o n e y  to l e a s e h o l d e r s  to u e v e l o p  

a n d  i m p r o v e  t h e i r  l e a s e d  p r o p e r t y .  D u r i n g  the  a d m i n i s t r a t i v e  

h e a r i n g  h e l d  o n  thi s  m a t t e r  the t e s t i m o n y  of J o h n  Kemp e r ,  an 

A n c h o r a g e  b a n k e r ,  a n d  A n d r e w  (logo, an A n c h o r a g e  a t t o r n e y  h a v i n g  

d o n e  c o n s i d e r a b l e  w o r k  in thi s  field, b r o u g h t  o u t  the fact that 

l e n d i n g  i n s t i t u t i o n s  r e q u i r e  a h i g h  d e g r e e  of c e r t a i n t y  t h a t  tho

datiori, special a t tention is directed to the Summary and Findings
I
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b o r r o w e r  wil l  be able to repay a loan under the terms of a ground
t
lease. it w a s  w e l l  e s t a b l i s h e d  that, u n d e r  n o r m a l  e c o n o m i c  

c i r c u m s t a n c e s ,  to e x p e c t  a b o r r o w e r  to l e a s e  land, d e v e l o p  c o m­

m e r c i a l  e s t a b l i s h m e n t s  a n d  be a b l e  to r e p a y  the b o r r o w e d  m o n e y  

w i t h  i n t e r e s t  w i t h i n  a p e r i o d  o f  ten y e a r s  is t o t a l l y  u n r e a l i s t i c .  

In e f f e c t  w h e t  l e n d e r s  r e q u i r e  is t h a t  b e f o r e  l o a n s  c a n  be m a d e  

o n  u n s u b o r d i n a t e d  g r o u n d  l e a s e s  the r e n t a l  t o  be p a i d  a n n u a l l y  

m u s t  be e i t h e r  a l e v e l  t e r m  o r  a rent  w h i c h  is a s c e r t a i n a b l e  for 

a p e r i o d  o f  te n  to f i f t e e n  (or in s o m e  c a s e s  e v e n  more) y e a r s  

a f t e r  t h e  t e r m  o f  t h e  loan. B e c a u s e  th i s  is a r a t h e r  c o m p l i c a t e d  

m a t t e r ,  a full a n d  t h o u g h t f u l  d i s c u s s i o n  is l e f t  to p a g e s  5 

t h r o u g h  7 of t he  t r a n s c r i b e d  t e s t i m o n y  o f  A n d r e w  H o g e  w h i c h  is 

a f f i x e d  h e r e t o  as A t t a c h m e n t  "B". F o r  f u r t h e r  d i s c u s s i o n  o n  this 

p o i n t ,  a l s o  se e  p a g e s  12 t h r o u g h  15 a n d  24 t h r o u g h  29 o f  t h e  Hoge 

t r a n s c r i p t .  F r o m  t h i s  d i s c u s s i o n ,  w h i c h  r e v e a l s  the g e n e r a l l y  

a c c e p t e d  p r a c t i c e s  o f  the l e n d e r s  in t h i s  s t a t e  a n d  e l s e w h e r e  and 

the t e s t i m o n y  of a p r a c t i c i n g  a t t o r n e y  w h o  is w e l l  v e r s e d  in the 

f i e l d  o f  g r o u n d  l e a s e  f i n a n c i n g ,  it b e c o m e s  a p p a r e n t  t h a t  a s h o r t 

t e n - y e a r  i n i t i a l  f i x e d  r e n t a l  w i l l  p r o h i b i t  t h e  l e a s e h o l d e r s  from 

a c q u i r i n g  th e  f i n a n c i n g  n e c e s s a r y  for d e v e l o p i n g  a n d  i m p r o v i n g  

tho l e a s e h o l d  p r o p e r t y .  In l i g h t  of t h es e  c i r c u m s t a n c e s ,  the

l e a s e h o l d e r s  c a n n o t  s e e  a n y  o t h e r  a n s w e r  to t h e i r  e c o n o m i c  p l i g h t

bu t  to h a v e  t h e i r  f i x e d  b a s e  a n n u a l  rent a l  i n c r e a s e d  f r o m  ten 

y e a r s  to at l e a s t  25 y e a r s  d u r i n g  the i n i t i a l  period.

2. * S e c t i o n  1 o f  S B  159 f u r t h e r  p r o v i d e s  in AS 3(3.05.085

(a)(1) [p. 1, l i n e  15] t hat the i n i t i a l  f i x e d  b a s e  a n n u a l  r e n t a l  m a y  

not e x c e e d  8*4 o f  the fair m a r k e t  v a l u e  o f  t h e  p r o p e r t y .  T o  

d e m o n s t r a t e  t h a t  t his p e r c e n t a g e  f i gu r e  is m u c h  too h igh, o n e  

o n l y  h a s  to c o n s u l t  th o  H e a r i n g  P a n e l ' s  d i s c u s s i o n  o f  the a p p r a i s a l  

t e c h n i q u e s  (see R e n t a l  Rato, p a g e s  .1.2 t h r o u g h  14 o f  A t t a c h m e n t  

"A") a n d  its F i n d i n g s  No. 5, w h i c h  states:

T h e  r e n t a l  rat e  o f  8% is e x c e s s i v e ,  c o n s i d­
e r i n g  the p r i v a t e  l e a s e  m a r k e t  a n d  the d i s­
a d v a n t a g e o u s  p r o v i s i o n s  in the S t a t e  lease,



i n c l u d i n g :  (a) no  s u b o r d i n a t i o n  o f  fee, (b) v 
< no r e n t  c e i l i n g s ,  (c) u n i l a t e r a l  a d j u s t m e n t

w i t h  no a r b i t r a t i o n ,  (d) f l o a t i n g  e a s e m e n t s ,
(e) l a c k  o f  o p t i o n  to p u r c ha s e .  S p e c i f i c­
ally, t h e  p r i v a t e  l e a s e s  e x a m i n e d  c o n t a i n e d  
o n e  or  m o r e  o f  the f o l l o w i n g  a d v a n t a g e o u s  
c o n d i t i o n s :  (a) s u b o r d i n a t i o n ,  (b) an o p t i o n  
to p u r c h a s e ,  (c) r e n t  c e i l i n g s ,  (d) a r b i t r a­
tion; a n d  n o n e  c o n t a i n e d  f l o a t i n g  c a s e m e n t s  
p r o v i s i o n s .

3. S e c t i o n  1 of S B  159 p r o v i d e s  in AS 38.05.085(a)(2) 

a n d  ( 3 ) (p. 1, l i n e s  17-24] t h a t  o n c e  the i n i t i a l  l e a s e  p e r i o d  

h a s  e x p i r e d ,  the a n n u a l  r e n t a l  is to b e  r e a d j u s t e d  e v e r y  five 

y e a r s  t h e r e a f t e r ,  so lon g  as the n e w  r e n t a l  do e s  n o t  e x c e e d  8% 

o f  the f a i r  m a r k e t  v a l u e  of th e  p r o p e r t y  o r  50% m o r e  t h a n  t h e 

a m o u n t  p a i d  t h e  p r e c e e d i n g  p e r i o d , w h i c h e v e r  is h i g he r .  T h e s e  

p r o v i s i o n s  r e p r e s e n t  a n u m b e r  of m a j o r  p o i n t s  o f  c o n t e n t i o n  

a n d  d i s a g r e e m e n t  w h i c h  the l e a s e h o l d e r s  h a v e  w i t h  SB 159.

Fi r s t ,  the  r e q u i r e m e n t  that the a n n u a l  re n ta l  p a y m e n t s  

b e  r e a d j u s t e d  e v e r y  fiv e  y e a r s  a f t e r  the s h o r t  t e n - y e a r  i n i t i a l  

p e r i o d  h a s  run o n l y  c o m p o u n d s  m a n y  t i m e s  o v e r  the c r i t i c a l  p r o b l e m  

w h i c h  h a s b e e n  d i s c u s s e d  in n u m b e r  1 a b o v e  w i t h  r e g a r d  to o b t a i n i n g  

a n y  f i n a n c i n g  for d e v e l o p i n g  o r  m a k i n g  i m p r o v e m e n t s  on the land. 

W i t h  a s t a t u t o r y  p r o v i s i o n  r e q u i r i n g  the r e n t a l s  to b e  p a i d  be 

r e a d j u s t e d  e i g h t  t i m e s  a f t e r  the i n i t i a l  p e r i o d  g i v e s  the l e a s e­

ho l d e r s  a n d  t h e i r  p o t e n t i a l  l e n d e r s  a b s o l u t e l y  no w a y  to e s t i m a t e  

t h e  i n t e r m e d i a t e  o r  u l t i m a t e  re n t a l  p a y m e n t s  to b e  re qu i r e d .  As 

a l r e a d y  n o t e d  in n u m b e r  .1 above, the l e n d i n g  i n s t i t u t i o n s  m a k i n g  

d e v e l o p m e n t  o r  i m p r o v e m e n t  l o a n s  w o u l d  n o t  do so w h e r e  the p o t e n­

tial r e n t a l  l i a b i l i t y  is so u n c e r t a i n  an d  u n a s c o r t a i n a b l e .

S e c o n d ,  the r e q u i r e m e n t  in this p r o v i s i o n  of SB 159 

t hat the l e a s e h o l d e r  pa y  a r e a d j u s t e d  r e n t a l  e v e r y  five y e a r s  

a f t e r  the i n i t i a l  t e n - y e a r  p e r i o d  w h i c h  is the h i g h e r  of 8% ot 

the r e a p p r a i s e d  fair m a r k e t  v a l u e  o f  the p r o p e r t y  o r  n o  m o r e  

t h a n  50% o f  th e  r e n t a l  lie h a s  p a i d  the p r e c e d i n g  p e r i o d  not o n l y  

f u r t h e r  c o n t r i b u t e s  to the p r o b l e m  of m a k i n g  the s t a t e  l e a s e  

u n b a n k a b l e  b e c a u s e  the f u t u r e  r e n t a l  p a y m e n t s  c a n n o t  b e  a s c e r­

t a i n e d  w i t h  a n y  d e g r e e  o f  c e r t a i n t y ,  hu t  it a l s o  p e n a l i z e s  the
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s t a t e  l e a s e h o l d e r  o v e r  l e s s e e s  o f  p r i v a t e l y - o w n e d  l a n d  t h r o u g h­

ou t  the l ea s e  p e r i o d  to a p o i n t  w h i c h  is n e a r l y  b e y o n d  c o m p r e­

he n s i o n .  J u s t  h o w  the s t a t e  l e a s e h o l d e r s  w o u l d  b e  so s e v e r e l y  

p e n a l i z e d  u n d e r  t h i s  " h i g h e r "  of two l i m i t s  o r  c e i l i n g  c a n  b e  

f u l l y  a p p r e c i a t e d  f r o m  the c o m p u t a t i o n s  m a d e  in A t t a c h m e n t  "C" 

w h i c h  is a t t a c h e d  h er e t o .

Th i r d ,  t h e  l e a s e h o l d e r s  f u r t h e r  c o n t e n d  t h a t  t h e  8% 

f i g u r e  : d in t h i s  p o r t i o n  o f  SB 159 a l s o  is u n r e a l i s t i c a l l y

h i g h  c o n s i d e r i n g  th e  u n f a v o r a b l e  a s p e c t s  o f  s t a t e  l e a s e s  in 

c o m p a r i s o n  to p r i v a t e  c o m m e r c i a l  l e a s e s  (see p. 16, F i n d i n g  No. 5, 

A t t a c h m e n t  " A " ) .

4. S u b s e c t i o n  (b) o f  A S  3 8 . 0 5 . 0 8 5  as p r o p o s e d  in 

S e c t i o n  1 of SB 159 (p. 1, l ine 25 t h r o u g h  p. 2, l i n e  10) e s t a b­

lis h e s  w h a t  th o  l e a s e h o l d e r s  b e l i e v e  to be an e x c e l l e n t  p r o c e d u r e  

for a p p r a i s i n g  s t a t e  le a s e  l a n d  in a fair a n d  c e r t a i n  m a n n e r .  

F u r t h e r ,  this p r o v i s i o n  c o r r e s p o n d s  w i t h  the H e a r i n g  P a n e l ' s  

R e c o m m e n d a t i o n  No. 4 (see p. 19 o f  A t t a c h m e n t  "A"). T h e  o n l y  

d i f f i c u l t y  th e  l e a s e h o l d e r s  h a v e  w i t h  this p r o p o s a l  is that, 

b e c a u s e  of the f r e q u e n c y  of a p p r a i s a l s  n e e d e d  u n d e r  S e c t i o n  1 of 

the bill, L hey t h i n k  that t h e  s h a r i n g  of a p p r a i s a l  c o s t s  (p. 2, 

line 10) w o u l d  be a h i g h l y  e x p e n s i v e  p r o p o s i t i o n .

5. T h o  l e a s e h o l d e r s  e a r n e s t l y  b e l i e v e  tha t  a n e w

s e c t i o n  s h o u l d  be i n s e r t e d  b e t w e e n  " S e ction 1 a n d  "Sec. 2 o f  SB

159. T h i s  n e w  s e c t i o n  w o u l d  repeal an d  r e e n a c t  AS 3 8 . 0 5 . 0 9 0  and

w o u l d  r e a d  as follows:

Sec. 18.0 5 . 0 9 0 . R E I M B U R S E M E N T  F O R  F I X T U R E S  
AN D  I M P R O V E M EN T S .  (a) A l e s s e e  o f  s t at e  
Land shal I. be r e i m b u r s e d  by a s u c c e e d i n g  
l e s s e e  o r  p u r c h a s e r  for f i x t u r e s  c o n s t r u c t e d  
a n d  i n s t a l l e d  o n  the l and an d  .improvements 
m a d e  to the land. If the r e t i r i n g  i e s s e o  a n d  
Lhe n o w  le ss e e  o r  p u r c h a s e r  do n o t  a g r e e  on 
the fair m a r k e t  v a l u e  ol the fi x t u r e s  or 
i m p r o v e m e n t s ,  o r  both, then s u c h  v a l u e  shaLl 
be d e t e r m i n e d  as p r o v i d e d  in (b) of this 
s e c t io n .

(b) W h e n  it: is n e c e s s a r y  to d e t e r m i n e  
the Lair m a r k e t  v a l u e  of the p r o p e r t y  u n d e r
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