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industries and  in m any countries at d ifferent levels o f  econom ic develop­
m ent. C an ad a  has  at least one governm ent enterprise  created largely with 
this function in m ind , Q uebec’s S O Q U E M , whose activity consists mainly o f  
jo in t  ventures in mineral exploration with p r iva te  com panies. P c tro  C an ad a  
alsosee/ns to be interested in this kind o f  a p p ro ach .

In addition  to being a m eans by  v.hich dom estic  enterprise becom es a 
trus tw orthy  bo rrow er (or partner)  o f  foreign capita l,  stale enterprise can 
also be a m eans o f  offsetting a shortage oT dom estic  equity  and en trepre­
neurship. In this role, it has one advan tage  over p rom o tio n  o f  domestic 
private enterprise through nationality  restric tions on investment, m anage­
ment or licences: it avoids the spectre o f  open  discrim ination , which could 
lead to retaliation and might otherwise u nderm ine  trade  and  investm ent 
relationships tha t a re  beneficial to  C an ad a .  T h e  nearly open bo rder  allows 
this country  to  d raw  on a m uch larger pool o f  capita l,  technology, and 
talent than it w ould with policies fostering a u ta rk y .  A lthough this openness 
is a m ajo r  element in the am biguity and  insecurity o f  C a n a d a ’s national 
identity, its econom ic  benefits to  C an ad a  a re  relatively greater than they are 
to  the United States. (That is, its impact on the size o f  the resource pool 
available to  C a n a d a  is greater than  on the size o f  the pool available to  the 
United States.) 11 is therefore a c ircum stance to  be m odified  only carcfully and 
selectively. Establishing a provincial oil co m p an y  is one way o f  co n ta in ­
ing the side effects o f  a move in the  direction o f  a u ta rk y  in a single industry . 
Such >t move m ight, in fact, limit these side effects  even in the industry  in 
question. Suppose  the  best cand ida te  for executive officer for a British 
Columbia based oil com pany  were a T exan ; there might well be fewer 
misgivings abou t hiring him to  work fo r  the  province than  a b o u t  his 
heading a subsidiary  o f  an Am erican private  firm.

I will conclude this article with some suggestions for the s truc tu re  and 
policy o f  public co rpo ra tions  in the mineral industry ,  suggestions a im ed at 
combining som e o f  the best features o f  governm ent and private  enterprise, 
rather than their worst.

l iist, before establishing a governm enta l en terprise , be clear w ha t its 
purpose is to be, what the incentive for the m anagem ent to accomplish that 
purpose will be, an d ,  quite rigorously, w hat will be the m easure o f  the 
enterprise’s success. (I owe this first and most vital point to  Milton M o o re ’s 
ciiiique of  the d ra f t  o f  this article.)

Second, do not set up  a m onopoly . T h e re  is no surer form ula  for 
uivHicicncy and  social irresponsibility. E conom ics  o f  scale do  exist in 
•'•lining and petro leum  explora tion , bu t they are very small when com pared

mine other industries or relative to the o pportun it ie s  for developm ent in 
the size o f  British Colum bia . In pe tro leum  refining, the  m in im um  

v:::cicnt size o f  a refinery is p robably  about the size o f  the British C olum bia
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m arket for petroleum produc ts ,  b u t  if  a new government owned refincn 
needs a m onopoly  or  p ro tectionist legislation to be profitable, it will almost 
certainly be a serious bu rden  o n  consum ers .  Industries in which scale 
economies arc: narrow  and  where ingenuity  and  intuition arc still crucial, a* 
in mineral exploration  or  onshore  oil end  gas production , are probably noi 
the m ost app rop ria te  cand ida tes  fo r  nationalization; but where it is 
determined to  establish a  state  en terprise , consideration might be given to 
the establishment o f  m ore  th a n  one  com peting  public enterprise.

Third , do  not clo the the co rp o ra t io n  in sovereign immunities. Such 
immunity can be, and  of ten  is, a cover for  inefficiency, irresponsibility, and 
even lawlessness. T h e  co rpo ra t ion  shou ld  be suable; it should  pay taxes or 
their equivalent (federal, p rovincial,  and  local); and it should be subject to 
environm ental and safety laws and  regulations an d ,  above all, subject to the 
bankruptcy  laws. Its opera tions shou ld  no t be protected by any version of 
an official secrets act. T here  is no  good  reason why the directors, officers, 
and employees should be excused from  the sam e civil and criminal liability 
for their actions to  which their cou n te rp a r ts  in private enterprise are 
subjc :t.

I would urge hesitation even in provid ing  guarantees for the corpora­
t io n ’s debt. A public mining or oil co rp o ra t io n  will be pursuing a line.of 
business in which private enterprise  regularly  borrow s money without such 
guarantees. The  m ore intense scrutiny o f  bankers  and underwriters toward 
a co rpora tion  whose debt m ust s tand  on its own merit might well save the 
c o rp o ra t io n ’s ow ners—the public— m ore  money than  the small interest 
differential associated with governm en t guarantees.

Fourth ,  give the public a n d  the c o rp o ra t io n ’s officers and  s ta ff  a material 
interest in its success and its efficiency. T he  governm ent need not hold all 
the shares but only a controlling interest,  not necessarily even a majority. 
O ne block o f  shares (enough to  elect a t  least one  director) can be held in 
trust for the co m pany’s employees and  voted by them . T he  remainder o f  the 
shares would be offered to  the public; they would be voted by their owners 
and publicly traded. Not only w ould  this provision broaden interest and 
partic ipation in m anagem ent,  but the m arket price o f  publicly traded shares 
would be a continuing indicator o f  m anagem ent perform ance and o f  the 
value o f  the governm ent’s equity . I sec no  compelling reason to restrict 
share ownership  to residents; it m ight in fact be useful to encourage 
m inoiity  partic ipation by m a jo r  oil com panies  or  mining companies. A 
residence requirement for shareho lders ,  however, would reinforce symbol­
ically the co rp o ra t io n ’s identity  as a n a t iona l  or provincial instrument, and 
would, o f  course, limit rem ittance  o f  dividends abroad.

Fifth , the c o rp o ra t io n ’s policies shou ld  be responsive to  public policy but 
not bend to every political wind. 1 w ould  suggest that only a minority o f  the



R o le  o f  P u b l ic  E n te rp r is e 173

government d irectors serve at the p leasure o f  the Cabinet and  be regarded  as 
spokesmen for its policies. T h e  remaining directors representing the g overn ­
m en t’s equity w ould  be chosen indirectly for long and staggered terms.

Sixl'.i, the c o rp o ra t io n  should  be under pressure to  pay dividends. A 
m ajority  o f  the shares (and directors) should  represent parties who have a 
material interest tha t  the  co rpo ra t ion  not retain , reinvest, o r  dissipate all its 
earnings: private shareho lders ,  the employees, and the members who serve 
at the pleasure o f  the C ab ine t  (who would presumably be responsive to  the 
fiscal interest o f  the governm ent) .  T he  influence o f  this g roup  will be a 
constant corrective to  tendencies o f  m anagem ent,  inside directors, and  
perm anent d irectors tow ard  complacency, empire building, pyram id  bu ild ­
ing, or gold p lating .

Seventh, m ain ta in  a clear distinction between the corpora tion  and  the 
government as lan dow ner .  The public enterprise should ob ta in  resource 
tights on crown lands  only  in com petition  with o ther  prospective opera to rs .  
The corpora t ion  shou ld  not receive a concealed (and indeterminate) subsidy 
by access to  resources at no  charge or at a lower price than  a com petito r  
might offer. If  it m ust have a preferent right, let it be at most a right to  m atch 
the highest bidder.

A preferent right on  the best o ffshore  leases is a feature o f  the federal oil 
and gas co rpo ra t ion  (F O G C O ), p ioposcd  recently in the United States 
Congress. In view o f  the prices oil com panies  have been recently willing to 
spend in these lease sales, such a preference would guarantee that FO G  CO 
would appear p ro f i tab le ,  however incompetent its m anagem ent, and that the 
federal treasury w ould  lose billions o f  dollars in lease revenues.

F.i, h th , take ad v an tage  o f  the division o f  labour and com petit ion . The 
corporation should  not a t tem p t  to  do for itself the things that even the 
greatest oil and m in ing  com panies  contrac t out to  others, such as seismic 
surveying, core drilling, well drilling, well logging, and construction. There 
i. virtually no chance  that a state co rpo ra tion  could im prove on the 
performance o f  p r ivate  firm s in these exceedingly competitive areas.

In summary, 1 am  generally  skeptical o f  the ease for public  en terprise  in 
the minerals industry  but hopeful that such enterprises could be established 
free of  many o f  their usual shortcom ings, providing sonic though t is given 
i"  their purpose, o rgan iza tion , and  s tandards  o f  perform ance.
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D e a r  M s .  P o l a n d :

E n c l o s e d  a r e  w r i t t e n  c o p i e s  o f  my t e s t i m o n y  o f  F e b r u a r y  24, 
1978, t o  t h e  S e n a t e  C o m m i t t e e  o n  R e s o u r c e s .

T h a n k  y o u  f o r  g i v i n g  me t h e  o p p o r t u n i t y  t o  t e s t i f y  b e f o r e
t h e  C o m m i t t e e  on  F e b r u a r y  8 a n d  F e b r u a r y  24.

A q u e s t i o n  r a i s e d  b y  S e n a t o r  C r o f t  w i t h  r e s p e c t  t o  t h e  i n c o m e
t o  b e  e a r n e d  b y  t h e  v a r i o u s  c o m p a n i e s  a f t e r  p r o d u c t i o n  a n d  t r a n s ­
p o r t a t i o n  o f  c r u d e  o i l  t o  t h e  l o w e r - 4 8  s t a t e s  w a s  n o t  a n s w e r e d  
c o r r e c t l y .  T h i s  c r u d e  o i l  m e r e l y  s u p p l a n t s  f o r e i g n  c r u d e  o i l  a n d  
t h u s  r e f i n i n g , m a r k e t i n g ,  e t c . ,  i n c o m e  a s  r e p o r t e d  i n  t h e  c o m p a n i e s '  
1976 f i n a n c i a l  s t a t e m e n t s  a n d  u s e d  i n  o u r  s t u d y  w i l l  b e  u n c h a n g e d .

V e r y  t r u l y  y o u r s
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My n ame  i s  R o b e r t  L .  M o o r e  a n d  I  am a t a x  p a r t n e r  w i t h  A r t h u r  

A n d e r s e n  & Co . ,  H o u s t o n ,  T e x a s .  T h e  p u r p o s e  o f  my t e s t i m o n y  t o d a y  i  

t o  r e s p o n d  t o  t h e  t e s t i m o n y ,  q u e s t i o n s ,  o r  c o m m e n t s  o f  o t h e r s  

( p a r t i c u l a r l y  t h e  A l a s k a  D e p a r t m e n t  o f  R e v e n u e ’ s  t e s t i m o n y  a n d  

m e m o r a n d u m  o f  F e b r u a r y  22, 1978) c o n c e r n i n g  t h e  P r u d h o e  B a y  F i e l d  

a n d  T r a n s - A l a s k a  P i p e l i n e  S y s t e m  C o m p a r a t i v e  S t a t e  T a x  B u r d e n  S t u d y  

d a t e d  J a n u a r y  16,  1978.

The  t h r e e  p r i n c i p a l  t o p i c s  I  s h a l l  a d d r e s s  ma y  b e  c a t e g o r i z e d  a s  

f o l l o w s — ( l )  t h e  s c o p e  a n d  m e t h o d o l o g y  o f  t h e  A r t h u r  A n d e r s e n  & Co .  

s t u d y  ( s t u d y ) , ( 2 )  a  s t u d y  a s s u m i n g  t h e  P r u d h o e  B a y  F i e l d  ( P r u d h o e  

B a y )  a n d  T r a n s - A l a s k a  P i p e l i n e  S y s t e m  ( T A P S )  w e r e  m o v e d  t o  e a c h  o f  

t h e  s e v e n  s t a t e s  i n  t h e  s t u d y ,  a n d  ( 5 )  a s t u d y  o f  A l a s k a  o i l  a n d  g a

t a x  l a v / s  a s s u m i n g  t h e y  w e r e  a p p l i e d  t o  e a c h  o f  t h e  o t h e r  s e v e n

s t a t e s ’ f a c t s .

SCOPE AND METHODOLOGY OF 
ARTHUR ANDERSEN & CO.  STUDY

Coo k  I n l e t  a r e a -

I n  my t e s t i m o n y  p r e s e n t e d  F e b r u a r y  8,  1978, t h e  q u e s t i o n  o f  C o o k  

I n l e t ' s  i n c l u s i o n  i n  t h e  s t u d y  w a s  d i s c u s s e d .  W h a t  w a s  s a i d  t h e n ,  

a n d  r e p e a t e d  n o w ,  w a s  t h a t  Cook  I n l e t  o i l  a n d  g a s  i s  n o t  a s i g n i f i ­

c a n t  c o n t r i b u t o r  t o  t a x e s  u n d e r  a n y  s t a t e s '  s y s t e m  v/hen c o m p a r e d  t o  

P r u d h o e  B a y  a n d  TAPS .  Th e  r e a s o n s  a r e  ( l )  t h e  r e s e r v e s ,  p r o d u c t i o n

i n v e s t m e n t ,  n e t  i n c o m e ,  e t c . ,  i . e . ,  f a c t s  u s e d  i n  m e a s u r i n g  t a x
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b u r d e n ,  a t t r i b u t a b l e  t o  t h e  C o o k  I n l e t  a r e a ,  e v e n  t h o u g h  s i g n i f i ­

c a n t  i n  a n d  o f  t h e m s e l v e s ,  a r e  n o t  s i g n i f i c a n t  w h e n  c o m p a r e d  t o  

t h o s e  o f  P r u d h o e  B a y  o i l  a n d  TAPS ,  a n d  ( 2 )  i t  i s  n o t  c l e a r  w h a t  

t h e  r e l a t i v e  t a x  b u r d e n s  w o u l d  b e  o n  C o o k  I n l e t .  M i l t o n  L i p t o n  

t e s t i f i e d  J a n u a r y  25,  1978,  b e f o r e  t h i s  a n d  t h e  H o u s e  R e s o u r c e  

C o m m i t t e e  ( s e e  p a g e  44-45 o f  t r a n s c r i p t  o f  h i s  t e s t i m o n y )  t h a t  

C o o k  I n l e t  w a s  p r e s e n t l y  p r o d u c i n g  a b o u t  120,000 b a r r e l s  a  d a y ,  

o n l y  a b o u t  o n e - t e n t h  o f  P r u d h o e  B a y ' s  p r o d u c t i o n .  I n  a d d i t i o n ,  t h e  

C o o k  I n l e t  h a s  b e e n  p r o d u c i n g  f o r  a b o u t  17 y e a r s  a n d  d o e s  n o t  h a v e  

t h e  r e m a i n i n g  l i f e  o f  P r u d h o e  B a y  n o r  d o e s  i t  h a v e  t h e  n e t - i n c o m e -

p r o d u c i n g  c a p a c i t y  o f  P r u d h o e  B a y  a n d  TAPS .

W i t h  r e s p e c t  t o  t a x  c o m p u t a t i o n s ,  a l l  s i g n i f i c a n t  s t a t e  t a x e s  

m u s t  b e  i n c l u d e d .  Tc c o m p a r e  o n l y  A l a s k a  s e v e r a n c e  t a x  t o  o t h e r

s t a t e s '  s e v e r a n c e  t a x  i s  o n l y  p a r t  o f  t h e  p i c t u r e .  A l a s k a  s e v e r a n c e

t a x  i s  p r o g r e s s i v e  v i s - a - v i s  v o l u m e  o f  p r o d u c t i o n  p e r  w e l l  a n d  t h u s ,  

a c c o r d i n g  t o  t h e  L e g i s l a t i v f  A f f a i r s  A g e n c y ' s  J a n u a r y  31> 1978 

m e m o r a n d u m ,  A l a s k a  s e v e r a n c e  t a x  i n  Co o k  I n l e t  w o u l d  r a n k  o n l y  f o u r t h  

a m o n g  t h e  s t a t e s  a s s e s s i n g  a s e v e r a n c e  t a x .  Y e t ,  o t h e r  t a x e s  a r e  

a l s o  p r o g r e s s i v e  i n  n a t u r e - - C a l i f o r n i a  a s s e s s e s  a d  v a l o r e m  t a x  o n  

r e s e r v e s  ( 35-40/5 o f  t o t a l  C a l i f o r n i a  t a x e s  i n  t h e  s t u d y ) ,  b u t  o n l y  

t o  t h e  e x t e n t  s u c h  t a x  e x c e e d s  t h e  a d  v a l o r e m  t a x  o n  p r o d u c t i o n  

h a r d w a r e  ( e v e n  i n  P r u d h o e  B a y ,  t h e  s t u d y  f o u n d  t h a t  s u c h  t a x  w o u l d  

b e  e l i m i n a t e d  i n  t h e  13 t h  ( n o n i n f l a t e d )  a n d  1 4 t h  ( i n f l a t e d )  y e a r s ) .  

T h u s ,  i t  i s  r e a s o n a b l e  t o  a s s u m e  t h a t  C a l i f o r n i a  w o u l d  a s s e s s  n o  o r  

o n l y  a n o m i n a l  r e s e r v e s  t a x  i n  t h e  C oo k  I n l e t  a r e a .



I n  a d d i t i o n ,  a d  v a l o r e m  t a x  o n  r e s e r v e s  a n d / o r  f i e l d  h a r d y / a r e  

f o r  New M e x i c o  a n d  O k l a h o m a ,  t w o  s t a t e s  w h i c h  w o u l d  a s s e s s  h i g h e r  

s e v e r a n c e  t a x  o n  C o o k  I n l e t  t h a n  A l a s k a  a c c o r d i n g  t o  t h e  L e g i s l a t i v e  

A f f a i r s  A g e n c y ' s  J a n u a r y  31,  1978 m e m o r a n d u m ,  a r e  a s m a l l  f r a c t i o n  

(7/5 a n d  24$, r e s p e c t i v e l y )  o f  A l a s k a ' s  a d  v a l o r e m  t a x  o n  s u c h  

p r o p e r t y .  L o u i s i a n a ,  t h e  t h i r d  s t a t e  v / h i c h  w o u l d  a s s e s s  m o r e  

s e v e r a n c e  t a x  t h a n  A l a s k a  a c c o r d i n g  t o  t h a t  m e m o r a n d u m ,  w o u l d  a s s e s s  

a d  v a l o r e m  t a x  o f  o n l y  a b o u t  t w o - t h i r d s  o f  A l a s k a ' s .

I n  s u m m a r y ,  a n y  c h a n g e  i n  d i r e c t i o n  i n  t h e  r e l a t i v e  r a n k i n g s  o f  

t h e  s t a t e s  i s  u n c e r t a i n  b u t  i n  a n y  c a s e  w o u l d  a p p e a r  t o  b e  n o m i n a l .

M r .  L i p t o n ' s  t e s t i m o n y  ( p a g e  45 o f  t r a n s c r i p t )  t h a t  t h e  c h a n g e  i n  

r a n k i n g s ,  h a d  C o o k  I n l e t  b e e n  a d d e d ,  w o u l d  b e  l e s s  t h a n  o n e  p e r c e n t  

i s  p r o b a b l y  a c c u r a t e .

P r e-1977 t a x  b u r d e n s -

O b v i o u s l y  o n e  m u s t  b e g i n  a n d  e n d  s o m e w h e r e  i n  p r e p a r i n g  p r o j e c t i o n s  

o r  s t u d i e s  s u c h  a s  t h i s .  We b e g a n  v / i t h  1 9 7 7 - - t h e  y e a r  i n  w h i c h  

p r o d u c t i o n  b e g a n ,  t h e  y e a r  t h e  n e w  A l a s k a  s e v e r a n c e  t a x  w a s  p u t  i n t o  

e f f e c t ,  a n d  t h e  y e a r  i m m e d i a t e l y  p r e c e d i n g  t h e  y e a r  i n  w h i c h  t h e  

p r o p o s a l s  f o r  i n c o m e  t a x  c h a n g e  w e r e  t o  b e  e f f e c t i v e .  We e n d e d  t h e  

s t u d y  25 y e a r s  l a t e r  wh e n  t h e  b u l k  o f  p r o v e n  r e s e r v e s  w i l l  h a v e  

b e e n  p r o d u c e d .

H o w e v e r ,  e v e n  i f  y e a r s  b e f o r e  1977 w e r e  c o n s i d e r e d  a n d  a d d i t i o n a l  

s a l e s  o r  u s e  t a x  o f  t h e  o t h e r  s e v e n  s t a t e s  w e r e  i n c l u d e d ,  u s i n g  

t h e  D e p a r t m e n t  o f  R e v e n u e ' s  e s t i m a t e s  t h e  i n c r e a s e  i n  t a x  w o u l d  

r e s u l t  i n  o n l y  a m i n o r  c h a n g e  ( 2 . 6  t o  4 .1  p e r c e n t  o f  A l a s k a ' s  n o n ­

i n f l a t e d  t a x )  i n  t h e  r e l a t i v e  r a n k i n g  o f  t h e  s t a t e s .

-3-



-4-

A l s o  d i s c u s s e d  i n  t h e  D e p a r t m e n t  o f  R e v e n u e ' s  m e m o r a n d u m  i s  

C a l i f o r n i a  a d  v a l o r e m  t a x  o n  r e s e r v e s  a n d  p r o d u c t i o n  h a r d w a r e .  

C a l i f o r n i a  a s s e s s e s  t a x  o n  r e s e r v e s  b e f o r e  p r o d u c t i o n ,  b u t  t w o  

l i m i t i n g  f a c t o r s  a r e  a p p a r e n t - - ( 1 )  t h e  v a l u e  o f  r e s e r v e s  w o u l d  b e  

d i s c o u n t e d  s u b s t a n t i a l l y  (30-40 p e r c e n t  b e f o r e  p i p e l i n e  c o n s t r u c t i o n  

a n d  25-30 p e r c e n t  d u r i n g  c o n s t r u c t i o n )  w h e n  t h e y  h a v e  n o  d e l i v e r a b i l -  

i t y ,  a n d  ( 2 )  a s  n o t e d  a b o v e ,  t h e  r e s e r v e s  t a x  i s  n o t  a p p l i e d  i f  t h e  

h a r d w a r e  t a x  e x c e e d s  i t  i n  a m o u n t .  C o n s e q u e n t l y ,  t h e  C a l i f o r n i a  

r e s e r v e s  t a x  w i l l  p r o b a b l y  n o t  y i e l d  a n y  s i g n i f i c a n t  i n c r e a s e  i n  

t a x e s ,  a n d  p o s s i b l y  n o n e  a t  a l l .

Ad v a l o r e m  t a x  o n  p r o d u c t i o n  h a r d w a r e  i s  g e n e r a l l y  a s s e s s e d  

b e f o r e  p r o d u c t i o n  i n  t h e  v a r i o u s  s t a t e s ,  b u t  A l a s k a ' s  o v e r a l l  t a x  

r a t e  ( c o n s i d e r i n g  v a l u a t i o n ,  a s s e s s m e n t  r a t e ,  a n d  t a x  r a t e )  i s  

h i g h e r  t h a n  a l l  s t a t e s  o t h e r  t h a n  C a l i f o r n i a .

T h u s ,  w i t h  r e s p e c t  t o  p r e -1977  t a x  b u r d e n s ,  i t  may  b e  c o n c l u d e d  

t h a t ,  h a d  t h e s e  t a x e s  b e e n  c o n s i d e r e d ,  C a l i f o r n i a  w o u l d  b e  c l o s e r  

t o  A l a s k a ,  b u t  t h e r e  w o u l d  b e  l i t t l e  c h a n g e  i n  t h e  r a n k i n g  o f  t h e  

o t h e r  s t a t e s .

O t h e r  p o s s i b l y  p r o d u c t i v e  a r e a s -

G a s  p r o d u c t i o n  f r o m  P r u d h o e  B a y  w a s  c o n s i d e r e d  a t  t h e  t i m e  o f  

p r e p a r i n g  t h e  s t u d y ,  b u t  d a t a  o n  g a s  w a s  r e g a r d e d  a s  t o o  s p e c u l a t i v e  

t o  y i e l d  m e a n i n g f u l  t a x  r e s u l t s .  Q u e s t i o n s  o f  c o s t  o f  t h e  p i p e l i n e  

a n d  p r i c e  o f  g a s  a r e  s t i l l  u n r e s o l v e d  a n d  p r o b a b l y  w i l l  r e m a i n  s o  

f o r  s em e  t i m e  t o  c o m e .  T h e  t i m e  f o r  m a k i n g  m e a n i n g f u l  p r o j e c t i o n s  

w i t h  r e s p e c t  t o  g a s  p r o d u c t i o n ,  t r a n s p o r a t i o n  a n d  s a l e s  i n  o r d e r  t o  

d e t e r m i n e  t a x  b u r d e n  s h o u l d  b e  d o n e  a t  s om e  t i m e  i n  t h e  f u t u r e  w h e n



m o r e  r e l i a b l e  d a t a  i s  a v a i l a b l e .  T h e s e  o b s e r v a t i o n s  a l s o  h o l d  

t r u e  f o r  t h e  K u p a r u k  . n d  L i s b u r n e  f i e l d s .

M o r e o v e r ,  s i n c e  t h e  s e v e r a n c e  t a x  i s  t h e  p r i m a r y  s o u r c e  o f  

A l a s k a ' s  t a x  r e v e n u e s  ( a l m o s t  50 p e r c e n t )  a n d  s i n c e  i t s  r a t e  ( a t  

t h e  h i g h e r  o f  10# o f  w e l l h e a d  v a l u e  o r  6 . 4^/MCF )  t i m e s  t h e  E c o n o m i c  

L i m i t  F a c t o r  ( E L F )  w i l l  p r o b a b l y  b e  t h e  h i g h e s t  ( o r  a m o n g  t h e  

h i g h e s t )  o f  t h e  s t a t e s ,  i t  d o e s  n o t  a p p e a r  t h a t  a  s i g n i f i c a n t  

i m p a c t  o n  r e l a t i v e  s t a t e  r a n k i n g s  w o u l d  o c c u r  i f  a n d  w h e n  g a s  i s  

c o n s i d e r e d .  T h e  g a s  s e v e r a n c e  t a x  r a t e s  a r e :

A l a s k a 10# o r  6 .4^/MCF X E L F

C a l i  f o r n i a Hone

L o u i  s i  a n a 7^/MCF

New M e x i c o 4.69# + 5^/MCF

K a n s a s None

W y o m i n g 4.0#

O k l a h o m a 7.0#

T e x a s 7.5#

A s s u m i n g  ELF  i s  80# ( i t  w a s  a p p r o x i m a t e l y  84.0# f o r  o i l  i n  t b e  s t u d y ) ,  

a t  $1.00/MCF v a l u e  o f  g a s  a t  t h e  w e l l h e a d ,  A l a s k a ' s  s e v e r a n c e  t a x  

w i l l  e x c e e d  a l l  e x c e p t  New M e x i c o ' s ,  a l o w - t a x  s t a t e .  A t  a h i g h e r  

w e l l h e a d  p r i c e  ( a b o v e  $ 1 .52 /MCF ) ,  t h e  A l a s k a  s e v e r a n c e  t a x  w i l l  

e x c e e d  a l l  s t a t e s '  s e v e r a n c e  t a x - - e v e n  New M e x i c o ' s .  A t  75^ o r  

50^/MCF g a s  p r i c e ,  o n l y  L o u i s i a n a ' s  a n d  New M e x i c o ' s  s e v e r a n c e  t a x e s  

e x c e e d  A l a s k a ' s .  A l s o  n o t e  t h a t  t h e  C a r t e r  A d m i n i s t r a t i o n  h a s  p r o p o s e d  

a $1.75/MCF w e l l h e a d  p r i c e  f o r  d o m e s t i c  i n t e r s t a t e  g a s  a n d  t h a t



i n t r a s t a t e  g a s  i s  s e l l i n g  f o r  a b o u t  $2.00/MCF p r e s e n t l y .

A l a s k a  s e v e r a n c e  t a x  c o m p u t a t i o n s -

Th e  a n n u a l  v e r s u s  2 5 - y e a r  c o m p u t a t i o n  y i e l d s  o n l y  $82 m i l l i o n  

l e s s  t a x ,  i . e . ,  l e s s  t h a n  \ %  o f  t o t a l  t a x  a t t r i b u t a b l e  t o  A l a s k a .  

I n c o m e  t a x  c a l c u l a t i o n s -

T i m l n g  d i f f e r e n c e s -

A l a s k a ' s  r e l a t i v e  i n c o m e  t a x  b u r d e n  h a s  n o t  b e e n  o v e r s t a t e d .  No 

t i m i n g  d i f f e r e n c e s ,  e . g . ,  a c c e l e r a t e d  d e p r e c i a t i o n ,  d e d u c t i o n  o f  

i n t a n g i b l e  d r i l l i n g  c o s t s ,  e t c . ,  w e r e  t a k e n  i n t o  a c c o u n t  b e c a u s e  

o v e r  t h e  2 5 - y e a r  p e r i o d  a l l  o r  s u b s t a n t i a l l y  a l l  s u c h  t i m i n g  

d i f f e r e n c e s  w i l l  r e v e r s e  f o r  A l a s k a ,  U n i t e d  S t a t e s ,  a n d  w o r l d w i d e .

F o r  e x a m p l e ,  t h e  c u r r e n t  d e d u c t i o n  o f  i n t a n g i b l e  d r i l l i n g  c o s t s  

w i l l  r e d u c e  i n c o m e  t a x  f o r  y e a r  1 ,  b u t  w i l l  r e s u l t  i n  h i g h e r  i n c o m e  

t a x  f o r  f o l l o w i n g  y e a r s .  C o n s e q u e n t l y ,  n o  a t t e m p t  w a s  mad e  t o  

c o m p u t e  i n c o m e  t a x  b a s e d  o n  s u c h  t i m i n g  d i f f e r e n c e s .

I n  a d d i t i o n ,  b e c a u s e  o f  s u c h  t i m i n g  d i f f e r e n c e s  ( a n d  1977 b e i n g  

o n l y  a p a r t i a l  p r o d u c t i o n  y e a r ) ,  t h e  c o m p a r i s o n  o f  e x p e c t e d  t a x  

c o l l e c t i o n s  f o r  a p a r t i c u l a r  y e i r ,  e . g . ,  1977 o r  1978,  w i t h  t h e  

s t u d y ' s  t o t a l  A l a s k a  i n c o m e  t a x  d i v i d e d  b y  25 i s  a n  i n c o m p l e t e  

a n a l y s i s .

A p p o r t i o n m e n t  t o  A l a s k a -

W o r l d w i d e  i n c o m e  f o r  e a c h  c o m p a n y  f o r  1976 w a s  a d d e d  t o  t h e  

s t u d y ' s  c a l c u l a t i o n s  o f  " N e t  i n c o m e  f r o m  P r u d h o e  B a y  F i e l d  a n d  

TAPS (A + B ) M t o  a r r i v e  a t  t o t a l  i n c o m e ,  w h i c h  w a s  a p p o r t i o n e d  t o  

A l a n k a  o n  E x h i b i t  V I I l ( a )  N o r i n f l a t e d  ( a n d  E x h i b i t  X V l ( a )  I n f l a t e d )  

p u r s u a n t  t o  A l a s k a ' s  a p p o r t i o n m e n t  f o r m u l a .  T h e r e  i s  no  m i s a p p l i c a t i



o f  A l a s k a  i n c o m e  t a x  l a w .  T h e  c a l c u l a t i o n  o f  A l a s k a  i n c o m e  t a x  i n  

t h e  s t u d y  i s  c o r r e c t  a s  c o m p u t e d .

E f f e c t i v e  t a x  r a t e s -

I t  h a s  b e e n  a s s e r t e d  t h a t  t h e  A l a s k a  e f f e c t i v e  i n c o m e  t a x  r a t e

u s i n g  c a l c u l a t i o n s  o f  i n c o m e  a n d  t a x  i n  t h e  s t u d y  i s  s i g n i f i c a n t l y

l e s s  t h a n  A l a s k a ' s  9 .4  p e r c e n t  s t a t u t o r y  t a x  r a t e .  To  t h e  c o n t r a r y ,  

E x h i b i t  V I I I ( a )  N o n i n f l a t e d  ( a n d  E x h i b i t  X V l ( a )  I n f l a t e d )  p o r t r a y s  

o n l y  t h e  a m o u n t  o f  i n c o m e  a d d e d  t o  a l l  o t h e r  b u s i n e s s  o f  t h e  v a r i o u s

o w n e r s .  I t  d o e s  n o t  a d d r e s s  i t s e l f  t o ,  o r  ma k e  a  d e t e r m i n a t i o n  o f ,

t h e  q u e s t i o n  o f  s o u r c e  o f  i n c o m e  w h i c h  i s  a d e t e r m i n a t i o n  m a d e  b y  

l a w ,  n o t  a c c o u n t i n g .  S u c h  e x h i b i t s  d o  n o t  h o l d  o r  d e t e r m i n e  t h a t  

t h e  i n c o m e  i s  A l a s k a  i n c o m e .

MOVE PRUDHOE BAY F I E L D  AND 
 TAPS TO OTHER STATES

The  p r o s p e c t  o f  m o v i n g  P r u d h o e  B a y  a n d  TAPS t o  t h e  o t h e r  s t a t e s  

w a s  c o n s i d e r e d  a t  t h e  t i m e  o f  p r e p a r i n g  t h e  s t u d y  a n d  r e j e c t e d  

b e c a u s e  i t  w a s  a d e p a r t u r e  f r o m  f a c t s  n e c e s s a r y  t o  g e t  a  v a l i d  

c o m p a r i s o n ,  i . e . ,  s p e c u l a t i o n  v / o u l d  b e  n e c e s s a r y  w i t h  r e s p e c t  t o

( l )  p r i c e  o f  o i l ;  ( 2 )  c o s t s  a n d  p e r i o d  o f  d e v e l o p m e n t  a n d  p r o d u c t i o n ;  

( 3 )  c o s t s  a n d  p e r i o d  o f  p i p e l i n e  c o n s t r u c t i o n ,  e t c .  So m a n y  a s s u m p ­

t i o n s  w o u l d  h a v e  t o  b e  ma d e  t h a t  r e s u l t s  c o u l d  p o s s i b l y  v a r y  d e p e n d i n g  

on  w h i c h ,  among  r e a s o n a b l y  s u p p o r t a b l e  a s s u m p t i o n s ,  w e r e  u s e d .

F o r  e x a m p l e ,  w o u l d  d o m e s t i c  o i l  p r i c e s  b e  u s e d ,  a n d ,  i f  s o ,  w o u l d  

" o l d "  o r  " n e w "  p r i c e s  b e  a p p l i c a b l e ?  W h a t  w o u l d  P r u d h o e  B a y  d e v e l o p ­

m e n t  c o s t  b e  i f  i t  w e r e  l o c a t e d  i n ,  s a y ,  T e x a s ?  V/ou l d  a n  o i l  p i p e l i n e



b e  n e c e s s a r y ?  How m u c h  v / o u l d  TAPS c o s t  i f  i t  w a r e  l o c a t e d  i n ,  s a y ,  

C a l i f o r n i a ?  When w o u l d  t h e  f i e l d  d e v e l o p m e n t  a n d  p i p e l i n e  c o n s t r u c ­

t i o n  h a v e  b e e n  c o m p l e t e d  h a d  i t  b e e n  l o c a t e d  i n ,  s a y ,  K a n s a s ?  W h a t  

v / o u l d  o p e r a t i n g  e x p e n s e s  a t t r i b u t a b l e  t o  p r o d u c t i o n  b e ?

As  a c o n s e q u e n c e ,  v/e d o  n o t  b e l i e v e  t h a t  a n y  s u c h  c o m p u t a t i o n  

ma y  b e  u s e d  a s  e v e n  a c h e c k  o n  c a l c u l a t i o n s  d e a l i n g  w i t h  e x i s t i n g  

f a c t s  a n d  l a w s .

APPLY ALASKA TAX LAWS 
TO OTHER STATES '  FACTS

The  p o s s i b i l i t y  o f  a p p l y i n g  A l a s k a ' s  t a x  l a w s  t o  t h e  o t h e r  s t a t e s *  

f a c t s  v/as a l s o  c o n s i d e r e d  a t  t h e  t i m e  o f  p r e p a r i n g  t h e  s t u d y  a n d  

r e j e c t e d  b e c a u s e  ( l )  i t  w o u l d  b e  a d e p a r t u r e  f r o m  A l a s k a  f a c t s  a n d

( 2 )  t h e  j o b  w o u l d  b e  v e r y  t i m e - c o n s u m i n g  ( a n d  t h e r e f o r e  e x p e n s i v e )  

i n  o r d e r  f o r  i t  t o  b e  d o n e  c o m p l e t e l y  a n d  p r o p e r l y .  T h e  a p p r o a c h  

t a k e n  i s  d i r e c t  a n d  t o  t h e  p o i n t .  I t  d e a l s  w i t h  e x i s t i n g  f a c t s  a n d  

a p p l i e s  e x i s t i n g  l a w s  t o  s u c h  f a c t s .  To t e s t  t h e  r e s u l t s  o f  t h e  

s t u d y  a g a i n s t  d i f f e r e n t  f a c t s  s e e m s  t o  b e  a n  e x t r a n e o u s  e x e r c i s e .

I n  a d d i t i o n ,  a n  e n o r m o u s  a m o u n t  o f  d a t a  m u s t  b e  r e v i e w e d ,  a s s e m b l e d ,  

a n d  c o n v e r t e d  t o  m e a n i n g f u l  t a x  d a t a  i n  o r d e r  f o r  a d  v a l o r e m ,  s e v e r a n c e ,

a n d  i n c o m e  t a x  t o  b e  c o m p u t e d .  E a c h  o f  t h e s e  s t a t e s  h a s  t h o u s a n d s

o f  w e l l s  a n d  l e a s e s  a n d  t h o u s a n d s  o f  o w n e r s .  F o r  e x a m p l e ,  t o  d e t e r m i n e

A l a s k a  i n c o m e  t a x  f o r  e a c h  s t a t e ,  i t  i s  n e c e s s a r y  t o  k n o w  g r o s s  i n c o m e

a n d  e x p e n s e s  f o r  e a c h  s t a t e  ( a l l  p r o p e r t i e s  a n d  a l l  f i e l d s )  w h i c h  

v /o u l d  b e  a d d e d  t o  / o r l d w i d e  i n c o m e  ( o f  a l l  s u c h  c o m p a n i e s ,  i n d i v i d u a l s ,  

e t c . ,  o p e r a t i n g  i n  t h e  s t a t e ) .  To d e t e r m i n e  L o u i s i a n a  o r  O k l a h o m a  

i n c o m e  t a x ,  g r o s s  i n c o m e  a n d  e x p e n s e  b y  w e l l  i s  n e c e s s a r y  i n  o r d e r



i n  e a c h  s t a t e  i s  n e c e s s a r y .  T h e  j o b  c o u l d  p r o b a b l y  b e  d o n e  b y  u s i n g  

e s t i m a t e s  a n d  t o t a l  f i g u r e s ,  b u t  p r o b a b l y  v / o u l d  n o t  y i e l d  r e s u l t s  

c l o s e  e n o u g h  t o  a c t u a l '  f a c t s  t h a t  t h e y  w o u l d  b e  a g o o d  t e s t  o f  t h e  

c a l c u l a t i o n s  m a d e .

L a s t l y ,  a t  l e a s t  v / i t h  r e s p e c t  t o  t h e  A l a s k a  s e v e r a n c e  t a x ,  a 

d e p a r t u r e  f r o m  A l a s k a  f a c t s  ma y  p r o d u c e  d i s t o r t e d  r e s u l t s .  S u c h  t a x  

i s  d e s i g n e d  f o r  h i g h - v o l u m e  ( i n  e x c e s s  o f  300 b a r r e l s / d a y )  v ; e l l s ,  a  

g e n e r a l l y  r e q u i r e d  f a c t  f o r  A l a s k a  o p e r a t i o n s ,  w h e r e a s  l o w - v o l u m e  

w e l l s  c a n  b e  a n d  a r e  o p e r a t e d  p r o f i t a b l y  i n  t h e  o t h e r  s e v e n  s t a t e s .  

S i n c e  t h e  o t h e r  s t a t e s  u s e  a  f l a t - r a t e  s e v e r a n c e  t a x ,  i . e . ,  no  a d j u s t ­

m e n t  i s  m a d e  f o r  p r o d u c t i o n  v o l u m e s ,  l o w  a n d  h i g h - v o l u m e  p r o f i t a b l e  

w e l l s  c a n  b e  a c c o m m o d a t e d  b y  s u c h  s t a t e s '  s e v e r a n c e  t a x e s ,  w h e r e a s  

t h e  o p p o s i t e  ( A l a s k a  s e v e r a n c e  t a x  on  o t h e r  s t a t e s '  w e l l s )  i s  n o t  

t r u e  w i t h  r e s p e c t  t o  l o w - v o l u m e  w e l l s .



BRISTOL BAY NATIVE CORPORATION 

February 9, 1978

Ma d a m  Chairman, m y  name is Donald F. Nielsen, a shareholder and Vice

P r esident of Bristol Bay N ative Corporation.

We are opposed to S.B. 236 or any other proposal to establish an oil and 

gas corporate franchise tax. Under the terms of our agreement with a major 

oil company, if oil or gas is prod u c e d  on our lands, we will share in the 

production and would become a producing oil company. The m arket for our 

production would be outside of Alaska. The figure in excess of $250,000,000 

gross receipts m a y  be of some p r o t ection in the immediate future; however, 

there is no assurance that if such a proposed bill becomes law that this 

figure could not be adjusted downward to fit any given corporation, nor does 

it take into account any future pr i c e  increases.

As an Alaskan corporation, w e  do not feel we should be required to

keep separate accounts and pay any d ifferent tax than any other normal 

Alaska corporation. Also, we feel the proposed franchise tax, if passed, 

could later be applied to other industires such as mining, all of which tends 

to discourage m a j o r  investments and financing of any type of investments in 

Alaska. The same reasoning applies to any burdensome tax policies that 

that effect Alaska's investment climate. Thank you.



C l T f E S  S E R V I C E  M I N E R A L S  C O R P O R A T I O N
A SUBSIDIAHT OF CITlCS SEAVICE COMPANY 

1016 WEST SIXTH AVENUE 
ANCHORAGE. ALASKA 39901

DON STEVENS. Ph.D. niiraicT ceolo-ist (007) 272-9441

March 17, 1977

M r .  B i l l  B i s h o p  
B r i s t o l  B a y  N a t i v e  Co r p .
445 East 5th Avenue - -
Anchorage, A K  99501.

Dea r  B i l l :
9

Mr .  K a n s p o t  a n d  T w a n t  t o  t h a n k  y o u  a n d  t h e  B r i s t o l  B a y  N a t i v e  C o r p o r ­
a t i o n  s t a f f  f o r  t h e  c o u r t e s i e s  e x t e n d e d  d u r i n g  o u r  m e e t i n g  l a s t  w e e k .
Ua f o u n d  our review o f  t h e  B e a r  C r e e k  M i n i n g  D a t a  t o  b e  m o s t  i n t e r ­
e s t i n g  a n d ,  in f a c t ,  t h e s e  d a t a  e x c e e d e d  o u r  e x p e c t a t i o n s .  B e a r  
C r e e k  M i n i n g  h a s  d o n e  a n  e x c e l l e n t  j o b  in i t s  i n v e s t i g a t i o n  o f  
p o r p h y r y  t y p e  t a r g e t s .

As  I  m e n t i o n e d  o n  t h e  p hon e ,  we h a v e  h a d  t o  d e c l i n e  e n t e r i n g  i n t o  
a n  e x p l o r a t i o n  a g r e e m e n t  w i t h  B r i s t o l  Bay  N a t i v e  C o r p o r a t i o n  f o r  a  
numbe r  o f  r e a s o n s  i n  s p i t e  o f  t h e  e x c e l l e n t  m i n e r a l  p o t e n t i a l  i n ­
d i c a t e d  b y  t h e  d a t a  r e v i e w e d .

C e r t a i n l y  o n e  i m p o r t a n t  r e a s o n  f o r  b e i n g  v e r y  h e s i t a n t  t o  e n g a g e  i n  
new m i n e r a l s  e x p l o r a t i o n  p r o g r am s  h a s  b e e n  t h e  Hammond a d m i n i s t r a t i o n ' s  
a t t i t u d e  t o w a r d  m i n i n g  t a x e s .  N o t  o n l y  a r e  a t t e m p t s  b e i n g  made  t o  a d ­
v e r s e l y  c h a n g e  t h e  p r e s e n t  m i n i n g  l i c e n s e  t a x  b u t  s e v e r a l  comment s  b y  
t h e  a d m i n i s t r a t i o n  h a v e  i n d i c a t e d  t h a t  an  a d d i t i o n a l  s e v e r a n c e  t a x  
b i l l  i s  g o i n g  t o  b r  i n t r o d u c e d  i n  t h e  n e x t  s e s s i o n  o f  t h e  l e g i s l a t u r e .  
Or.e n e e d s  o n l y  t o  l o o k  a t  w h a t  l i a s  h appene d  t o  t a x e s  o n  o i l  a n d  g a s  
p r o d u c t i o n  i n  t h e  l a s t  t e n  y e a r s  t o  b e l i e v e  t h a t  t h e  same t h i n g  w i l l  
happen t o  t h e  m i n i n g  i n d u s t r y .  W i t h  t h e  h i g h  c a p i t a l  c o s t s  f i nd  t h e  
h i g h  i n f r a s t r u c t u r e  c o s t s  i n  m i n e  d e v e l o pme n t  i n  A l a s k a  a  h i g h  t a x  
b u r d e n  w i l l  s i m p l y  e l i m i n a t e  a n y  c h a n c e  f o r  d e v e l o p m e n t  o f  a  m i n i n g  
i n d u s t r y .

The  a t t r a c t i v e n e s s  o f  p o s s i b l e  m i n i n g  o p e r a t i o n s  o n  n a t i v e  c o r p o r a t i o n  
l a n d  i s  b e i n g  o u t w e i g h e d  b y  t h e  e v e r  more  b u r d e n s ome  t a x  p o l i c i e s  
g e n e r a t e d  i n  J u n e a u .

S i n c e r e l y ,

f v ,  H ~ r r ?

Dona l d  L .  S t e v e n s  

DLSrbh
r A  : r
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K E Y  D I S C U S S I O N  T O P I C S

o C o n t i n u e d  d e v e l o p m e n t  o f  i t s  n a t u r a l  r e s o u r c e s  

is i m p o r t a n t  to A l a s k a .

o A r e a s o n a b l e  t a x  c l i m a t e  is i m p o r t a n t  to c o n t i n u e d  

n a t u r a l  r e s o u r c e s  d e v e l o p m e n t .

o B y  a n y  m e a s u r e ,  t h e  o i l  i n d u s t r y  1s a l r e a d y  p a y i n g  

m o r e  t h a n  I t s  e q u i t a b l e  s h a r e  o f  t h e  o p e r a t i n g  c o s t s  

o f  t h e  S t a t e  o f  A l a s k a .

o A n y  i n c r e a s e  in t a x e s  w o u l d  be c o u n t e r p r o d u c t i v e  

to t h e  s t a t e ' s  b e s t  i n t e r e s t s .



Method of Measurements

Compensate for cost of state 

services.

Equity among taxpayers. 

Comparison with other states.

S tatus of Oil Industry

Industry pays 67% of tax income.

Does not require services approaching 

that l e v e l .

Industry pays more taxes as a percent 

of income than any other Alaska business,

Alaska has the highest tax burden 

of any of the major oil producing 

states.



TESTIMONY OF 

W. MONTE T AYLOR

BEFORE SENATE RESOURCES COMMITTEE 

FEBRUARY 10, 1978

JUNEAU, A L ASKA

I am Monte Taylor, Alaska Operations Manager for Exxon Company, U.S.A.

My purpose today will be to comment on the overall implications of the bill 

being considered by this committee. Exxon presented detailed testimony to 

this committee last year on this bill and other proposed tax legislation and 

I do not intend to repeat that prior testimony except to update and highlight 

some of the key points. I have distributed a handout package that will help 

illustrate some of the key points of my testimony. The first page outlines 

the areas that I would like to discuss. These are:

1. Continued development of Alaska's vast natural resources, including 

oil and gas, is important to the state, both as a direct revenue 

source and as a source of direct and indirect employment opportunities.

2. With Alaska's high operating and investment costs which are related 

to its location and harsh environment, a reasonable tax climate is 

an important factor ’’n attracting future investments.

3. By any measure, the oil and gas industry is paying more than its 

equitable share of the cost of state government and will continue 

to do so under existing tax laws.



4. Any increase in taxes at the present time will act as a further 

disincentive to future development and will be conterproductive 

to Alaska's best interests.

I would like to discuss each of these points in more detail.

CONTINUED DEVELOPMENT IS IMPORTANT TO ALASKA

As most of you know, the USGS has predicted that up to 40% of the future 

potential for oil discovery in the United States is in Alaska and the offshore 

waters of the state. Also, there is remarkably large potential in coal, and 

in various other minerals as well as timber and fish. As has been correctly 

pointed out by the state and some of the media, Prudhoe Bay will not last 

forever. I believe it is e xtremely short-sighted to attempt to have the 

state's future be dependent on one ma j o r  oil field. The obvious solution 

is to develop additional oil fields and our other resources. This, after 

all, is critical to the creation of future jobs in Alaska and an expanding 

economy for all Alaskans. The Trans-Alaska Pipeline ic an extremely important 

asset to this state because it provides an outlet for potential future 

discoveries of oil on the North Slope that might not otherwise be economic 

to develop in this h igh-cost area. I also believe it is obvious that Alaska 

should make every effort to take advantage of its natural resource wealth in 

planning for the future.

I believe that most Alaskans and most of our legislators strc Jly support 

continued, orderly d evelopment of our natural resources.



A REASONABLE TAX CLIMATE IS IMPORTANT TO CONTINUED NATURAL RESOURCE DEVELOPMENT

Next I'd like to discuss the importance of a reasonable tax climate if the 

state is to attract the natural resource and other investments which will bring 

more jobs and a healthy future economy to Alaska. Aside from the presence of 

natural resources and their availability for exploration and development, the 

most important factors impacting investment decisions are operating and investment 

costs and the degree of uncertainty that exists in predicting future costs and 

revenues.

Higher Costs, whatever their source, have a significant impact on investment 

decisions. Higher costs for any business mean that higher revenues are needed 

to make an adequate return on investment. If the business cannot reasonably

anticipate the necessary higher revenues, the investment won't be made. Taxes

are, of course, one of the costs and higher taxes obviously translate into higher 

overall costs.

Alaska already has the highest operating and investment costs of any state 

due to its location and harsh environment. Any increase in oil industry taxes 

at this time will, of course, add to these already higher costs, thereby further 

increasing Alaska's cost disadvantage relative to other states..

Uncertainty about the future is another problem that a businessman faces 

in making investment decisions -- uncertainty about future volumes, future prices, 

future revenues, future costs, and future regulations. The more uncertainties 

that exist, the more difficult the investment decision and the less likely that 

the investment will be made. An objective of businessmen, therefore, is to

limit the number of areas of uncertainty. In this regard the tax burden is

normally a relatively predictable item. In most cases businessmen are able to 

predict a state's tax burdens with only limited uncertainty. This is possible
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because the taxing jurisdictions in mo s t  states have adopted a broad policy 

and philosophy which contains two essential elements. First, that tax s should 

be increased only to me e t  budgetary needs. Secondly, that the tax burden placed 

on any group of taxpayers (i.e. business, industry, individuals, ect.) should be 

fair and equitable when compared to other groups.

A  state which raises taxes during periods of current and forecast general 

fund surpluses and/or enacts frequent tax increases on one or more special groups 

of taxpayers cannot help but raise a caution flag for people who are c o n c 'dering 

investments. Those investors who are part of the special target groups will be 

concerned that the trend will continue. Those investors who may not be a part 

of the special target group will no doubt wonder whether they will be a special 

target in the future.

The difficult decision that this committee and the legislature faces in 

deciding whether to increase oil industry taxes in 1978 lies in their answer to 

a couple of key questions:

First, what is the current general fund balance and what is the balance 

forecast for the future based on predicted revenues and expenditures under 

current tax laws? Stated a n o ther way, does the state need to increase taxes 

now to cover forecast expenditures?

Facts to help you come to grips with this question are, I believe, readily 

available. Several long-range projections of state revenues and expenditures 

by the staffs of the a d m i n i stration and the legislature, the most recent of 

which w a" published in August, 1977 by the Legislative Affairs Agency, indicate 

very large general fund balances will accumulate in the future. The answer 

given by these studies is that new taxes are not needed. Therefore, I believe 

the most investors would view a decision to increase the overall level of taxes 

as an unfavorable signal —  a signal that I believe could hurt development of



Since some legislators wa n t  to increase state revenue by taxation, even 

though available stjdies indicate sufficient revenue will be available to 

provide the needs of government, w e  believe it is appropriate to examine the 

tax burden borne by various taxpayers. Thus, the second question is: "Are 

the burders borne by various taxpayer groups fair and equitable,, or should 

some adjustments be made to reduce some burdens and increase others?"

I'd like to concentrate the rest of my remarks on information that may 

shed light on the second qujstion dealing with fair tax burdens among tax­

payers or more specifically, "Is the oil industry equitably taxed under today's 

tax laws?"

OIL INDUSTRY PAYING MORE T H A N ITS EQUITABLE SHARE

Taxation fairness is a subjective term that means different things to 

different people, but I would like to discuss every reasonable measure of 

taxation fairness that I can think of or that has been discussed previously.

The next chart lists these various measures and gives brief comments about 

the status of the industry's tax picture relative to that term.

The first and most obvious m e a s u r e  is, does the industry compensate the 

state for the services it requires and receives. With the industry funding 

67? of the tax revenue, surely there is no argument that the industry requires 

services even approaching that level.

The second measure 1 listed was equity among taxpayers. It is obvious that 

the oil and gas industry pays more in total dollars than any other Alaskan 

industry. A search of the tax laws also reveals that with the special severance 

and state ad valorem tax, added to the corporate income tax and other taxes common

natural resources and jobs in Alaska.



to all businesses, the petroleum industry taxes as a percentage of income are 

higher than those on any other Alaskan business. The highest special tax on 

o ther businesses is a 7% special net income tax on mining with an allowance 

for percentage depletion, which is, of course, considerably less than the 

severance tax of 11.4% of revenue, not to mention the ad valorem tax.

The third method of comparison is wit h  other states having similar 

businesses and, of course, you have already heard that Alaska has the highest 

oil tax burden of any of the major oil-producing states. Interestingly, 

Alaska's current income tax on the industry is also the highest.

AN INCREASE WOULD B E C OUNTERPRODUCTIVE

I believe that a careful study of the available facts will lead to the 

conclusions that 1) no new taxes of any type involving any group are needed,

2) that the petroleum industry by any measure is paying more than its 

equitable share of the state's tax burden, and 3) an increase in taxes on 

Alaska's most important industry would be counterproductive to the interest of 

Alaska. Alaska cannot afford the complacency suggested by some of waiting 

until some future date to consider developing its resources. Even with the 

advantages incurred by iu e existence of the TAPS pipeline, a new oil field on

the North Slope of Alaska would take 7 to 9 years to develop and come on p ro­

duction. By about that time, Prudhoe Bay oil production will start to decline 

and state revenues from the oil production of that field will diminish. 

Hopefully, there will be a gas line by then; however, as you know there are

man y  problems to be solved before that will happen.



The future of Alaska is dependent on development of its resources. If 

the tax structure, the unpredictability of future taxes, the high costs, or 

the lack of land keep just one oil field from being developed, it will result 

in the loss o f  many jobs for Alaskans, the loss of revenue :o the state, a 

potential for underutilization of the Trans - A l a s k a n  Pipeline, and less oil 

for the nation.

Exxon plans to be a part of the Alaskan business community for many, many 

years to come, not only as an owner of substantial assets related to current 

operations but, hopefully, as a developer of new oil and gas reserves which 

can help Alaska and which can help our nation reduce its dependence on foreign 

oil imports. We believe that many other businesses want to be a part of Alaska' 

future. But we believe, and hope you agree, that to make a fair and reasonable 

return on future Alaska investments, we need a stable business climate and a 

predictable tax system based on need, fairness, and equity.
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UNITED KINGDOM PETROLEUM TAXES

Corporation Tax Rate of 52%

Petroleum Revenue Tax ( Calculated on an individual field basis)

1. 45% Rate

2. Deductible Against Corporation Tax

3. Not Effective Until After 175% Recovery of Capital Expenditures

4. First 2C 000 B/D From Each Field is Exempt ( Up to a Maximum of 73 Million Barrels)

5. Not Effective in Any Year Unless Adjusted Profits in That Year Exceed 

30% of Capital Expenditures Accumulated Over the Life of the Field

6. Even if Adjusted Profits in a Year Exceed 30% of Capital Expenditures 

Accumulated Over the Life of the Field, the PRT From a Field is Limited 

to 80% of Such Excess

Corporate Income Tax Allows Immediate Recovery of Capital Investments



B E F O R E  T H E  S E N A T E  R E S O U R C E S  C O M M I T T E E

TEST IMONY OF

CRAWFORD H.  THOMAS

SCS f o r  CS f o r  HB 322

F e b r u a r y  24, 1978

Mad am e  C h a i r m a n  a n d  M e m b e r s  o f  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e :

My n am e  i s  C r a w f o r d  T h o m a s .  I  l i v e  i n  S a c r a m e n t o ,  C a l i f o r n i a .

I  h a v e  h a d  a  l o n g  a s s o c i a t i o n  w i t h  s t a t e  i n c o m e  t a x a t i o n .  I  a n  

now r e t i r e d .  U n t i l  my r e t i r e m e n t  i n  e a r l y  1974, I  w a s  C h i e f  C o u n s e l  

o f  t h e  C a l i f o r n i a  F r a n c h i s e  T a x  B o a r d  f o r  e i g h t  a n d  o n e - h a l f  y e a r s .  

T h e  F r a n c l  i s e  T a x  B o a r d  a d m i n i s t e r s  t h e  i n c o m e  t a x  i n  C a l i f o r n i a .

I  c o m m e n c e d  w o r k i n g  f o r  t h e  B o a r d  a s  a n  a t t o r n e y  i n  1940. My 

e n t i r e  t i m e  w h i l e  I  w a s  a s s o c i a t e d  w i t h  t h e  B o a r d  w a s  d e v o t e d  t o  

l e g a l  a n d  a d m i n i s t r a t i v e  p r o b l e m s  o f  s t a t e  i n c o m e  t a x a t i o n .

I  e s t i m a t e  t h a t  a b o u t  o n e - h a l f  o f  my t i m e  w a s  s p e n t  o n  m a t t e r s  

i n v o l v i n g  t h e  t a x a t i o n  o f  t h e  i n c o m e  o f  m u l t i s t a t e  b u s i n e s s e s  

a n d  t h e  a p p o r t i o n m e n t  o f  s u c h  i n c o m e .

I  s t a r t e d  my c a r e e r  i n  t a x a t i o n  a t  t h e  t i m e  w h e n  t h e  u n i t a r y  

c o n c e p t ,  w h i c h  y o u  h a v e  h e a r d  d i s c u s s e d  a t  s om e  l e n g t h ,  w a s  f i r s t  

b e i n g  s e r i o u s l y  a p p l i e d ,  a l t h o u g h  t h e  c o n c e p t  h a d  b e e n  r e c o g n i z e d  

f o r  s o m e  t i m e .  I  p a r t i c i p a t e d  i n  t h e  e x t e n s i o n  o f  t h e  u n i t a r y

c o n c e p t  f r o m  i t s  a p p l i c a t i o n  t o  a s i n g l e  c o r p o r a t i o n  t o  i t s



a p p l i c a t i o n  t o  p a r e n t  a n d  s u b s i d i a r i e s ,  t o  f o r e i g n  s u b s i d i a r i e s  

a n d ,  f i n a l l y ,  t o  t h e  s o - c a l l e d  w o r l d - w i d e  c o m b i n a t i o n s .  I  

u n d e r s t a n d  t h a t  y o u r  s t a t e  n ow  u s e s  e s s e n t i a l l y  t h e  s y s t e m  a s  

i s  i n  e f f e c t  i n  C a l i f o r n i a .

I  w a s  h e a v i l y  i n v o l v e d  f o r  s e v e r a l  y e a r s  i n  o p p o s i t i o n  t o  

f e d e r a l  i n t e r v e n t i o n  i n  s t a t e  i n c o m e  t a x a t i o n ,  t h r o u g h  t h e  

W i l l i s  b i l l  a n d  i t s  s u c c e s s o r  b i l l s .

I  w a s  i n v o l v e d  w i t h  t h e  U n i f o r m  D i v i s i o n  o f  I n c o m e  f o r  T a x  

P u r p o s e s  A c t ,  f r o m  t h e  t i m e  i t  w a s  f i r s t  b e i n g  s e r i o u s l y  

c o n s i d e r e d  b y  t h e  s t a t e s .  I  s u p e r v i s e d  t h e  d r a f t i n g  o f  r e g u ­

l a t i o n s  u n d e r  t h i s  a c t ,  w h i c h  l a t e r  b e c a m e  t h e  b a s i s  o f  t h e  

r e g u l a t i o n s  a d o p t e d  b y  t h e  M u l t i s t a t e  T a x  C o m m i s s i o n .  A l a s k a  

w a s  o n e  o f  t h e  f i r s t  s t a t e s  t o  a d o p t  t h e  U n i f o r m  Law f o r  

d i v i d i n g  i n c o m e .

I  w a s  i n v o l v e d  w i t h  t h e  M u l t i s t a t e  T a x  C o m p a c t  f r o m  t h e  v e r y  

b i r t h  o f  t h e  C o m p a c t  i d e a .

Some  s u b s t a n t i a l  p o r t i o n  o f  my t i m e  w a s  s p e n t  r e v i e w i n g  a n d  

a n a l y z i n g  p r o p o s e d  t a x  l e g i s l a t i o n  i n  t h e  C a l i f o r n i a  l e g i s l a t u r e .  

A p r i m e  r e a s o n  f o r  c h i s  r e v i e w  w a s  t o  s p o t  p r o b l e m s  i n  p r o p o s e d  

b i l l s .  I  h a v e  r e v i e w e d  t h e  b i l l  b e f o r e  y o u  a n d  I  h a v e  f o u n d  

w h a t  I  b e l i e v e  t o  b e  s ome  m a j o r  p r o b l e m s .  I  w o u l d  l i k e  t o  

d i s c u s s  t h e s e  p r o b l e m s .



U n d e r  y o u r  p r e s e n t  A l a s k a  l a w  a n d  y o u r  a d m i n i s t r a t i v e  p r a c t i c e ,  

a n  i n t e g r a t e d  o i l  b u s i n e s s  i s  t r e a t e d  a s  a u n i t a r y  b u s i n e s s  a n d  

i t s  A l a s k a  i n c o m e  i s  d e t e r m i n e d  t o  b e  t h a t  p e r c e n t a g e  o f  i t s  

t o t a l  i n c o m e ,  a s  d e t e r m i n e d  b y  u s e  o f  t h e  s t a n d a r d  a p p o r t i o n m e n t  

f o r m u l a  o f  p r o p e r t y ,  p a y r o l l  a n d  s a l e s .

T h i s  m e t h o d  o f  a p p o r t i o n m e n t  i s  s e t  f o r t h  i n  t h e  M u l t i s t a t e  

T a x  C o m p a c t  w h i c h  A l a s k a  h a s  a d o p t e d  a s  i t s  l a w .

T h i s  C o m p a c t  h a s  a  h i g h e r  s t a t u s  t h a n  a n  o r d i n a r y  s t a t e  l a w .

I t  i s  a  s o l e m n  c o v e n a n t  e n t e r e d  i n t o  b y  A l a s k a  a n d  s om e  18 

o t h e r  s t a t e s ,  g u a r a n t e e i n g  t h a t  t a x p a y e r s  w i l l  b e  t a x e d  i n  

a c c o r d a n c e  w i t h  t h e  t e r m s  o f  t h i s  C o m p a c t .

T h i s  b i l l  d o e s  n o t  a m e n d  t h e  M u l t i s t a t e  T a x  C o m p a c t  c o n t a i n e d  

i n  y o u r  p r e s e n t  l a w .

I  d o u b t  t h a t  h a v i n g  a d o p t e d  t h e  C o m p a c t ,  a s t a t e  c o u l d  u n i l a t e r ­

a l l y  a m e n d  i t ,  w i t h o u t  v i o l a t i n g  t h e  C o m p a c t  a n d  e l i m i n a t i n g  

A l a s k a  a s  a C o m p a c t  s t a t e .

T h i s  b i l l  s t a r t s  o u t  b y  s a y i n g  t h a t ,  n o t w i t h s t a n d i n g  t h e  p r e s e n t  

l a w  w h i c h  p r o v i d e s  t h a t  i n c o m e  s h a l l  b e  a p p o r t i o n e d  a s  p r o v i d e d  

i n  t h e  C o m p a c t ,  t h e  i n c o m e  o f  o i l  a n d  g a s  p r o d u c t i o n  o r  t r a n s ­

p o r t a t i o n  c o m p a n i e s  d e r i v e d  f r o m  A l a s k a  s h a l l  b e  d e t e r m i n e d  b y  

' s e p a r a t e  a c c o u n t i n g  u n d e r  t h e  p r o v i s i o n s  o f  S e c .  18 o f  A r t i c l e  I V  

o f  t h e  C o m p a c t .



I  s h a l l  r e t u r n  t o  t h i s  S e c t i o n  18 i n  a  m o m e n t  a n d  a t  s o m e  l e n g t h

T h i s  b i l l  t h u s  s e g r e g a t e s  u n i t a r y  o i l  a n d  g a s  p r o d u c i n g  o r  

t r a n s p o r t i n g  c o m p a n i e s  f r o m  o t h e r  u n i t a r y  c o m p a n i e s  a n d  s a y s  o i l  

a n d  g a s  c o m p a n i e s ,  a l o n e ,  m u s t  u s e  a s e p a r a t e  a c c o u n t i n g  

p r o c e d u r e .  I t  t h u s  t r e a t s  t h e s e  c o m p a n i e s  a s  c o n d u c t i n g  

b u s i n e s s e s  i n  A l a s k a  e n t i r e l y  s e p a r a t e  a n d  d i s t i n c t  f r o m  t h e  

r e s t  o f  t h e i r  w o r l d - w i d e  c o m p l e t e l y  i n t e g r a t e d  b u s i n e s s e s .

Now ,  h a v i n g  t o t a l l y  d i s c a r d e d  t h e  u n i t a r y  c o n c e p t  a n d  u s e  o f  

t h e  u n i f o r m  f o r m u l a  f o r  c o m p u t i n g  A l a s k a  p r o d u c t i o n  o r  t r a n s -  

p o r a t i o n  i n c o m e ,  t h e  b i l l  c o m p l e t e l y  r e v e r s e s  i t s e l f  a n d  

c o n s i d e r s  t h e  o u t  o f  s t a t e  i n c o m e ,  l e s s  t h e  A l a s k a  i n c o m e ,  t o  

b e  u n i t a r y  i n c o m e  a n d  a p p o r t i o n s  t h i s  b y  u s e  o f  a  t w o  f a c t o r  

f o r m u l a  w h i c h  u s e s  o n l y  t h  p r o p e r t y  a n d  p a y r o l l  f a c t o r s .

T h i s  t r e a t m e n t  o f  a  b u s i n e s s  a s  n o n - u n i t a r y  f o r  o n e  p u r p o s e  

a n d  u n i t a r y  f o r  a n o t h e r  i s  c o m p l e t e l y  i n c o n s i s t e n t .

We n ow  c o me  t o  a  v e r y  m a j o r  p r o b l e m ,  o n e  t h a t  I  b e l i e v e  h a s  

n o t  b e e n  s u f f i c i e n t l y  c a l l e d  t o  y o u r  a t t e n t i o n .

I f  my a n a l y s i s  i s  c o r r e c t ,  t h e n  e n a c t m e n t  o f  t h i s  b i l l  w i l l  

n o t  c h a n g e  t h e  p r e s e n t  m e t h o d  o f  a p p o r t i o n m e n t  o f  o i l  c o m p a n i e s .  

T h e  r e a s o n  i s  t h a t  i n  e n a c t i n g  t h e  C o m p a c t  y o u  a l s o  e n a c t e d  

A r t i c l e  I I I ,  S e c t i o n  I - o f  t h e  C o m p a c t .  T h i s  s e c t i o n  p r o v i d e s



t h a t  a  t a x p a y e r  ma y  e l e c t  t o  a p p o r t i o n  i t s  i n c o m e  e i t h e r  u n d e r  

t h e  s t a t e  l a w ,  o r  u n d e r  A r t i c l e  I V  o f  t h e  C o m p a c t  w h i c h  i s  t h e  

u n i f o r m  a p p o r t i o n m e n t  l a w .  By  e n a c t i n g  a n d  e n t e r i n g  i n t o  t h e  

C o m p c c t ,  A l a s k a  g u a r a n t e e s  t h i s  o p t i o n  t o  i t s  t a x p a y e r s  t o  u s e  

t h e  f o r m u l a  o f  p r o p e r t y ,  p a y r o l l  a n d  s a l e s .

I f  t h i s  b i l l  i s  e n a c t e d  a s  l a w ,  a n  o i l  c o m p a n y  w o u l d  h a v e  a

v e r y  s t r o n g  l e g a l  a r g u m e n t  t h a t  i t  c o u l d  e x e r c i s e  i t s  o p t i o n  n o t  

t o  r e p o r t  u n d e r  t h i s  l a w ,  b u t  t o  r e p o r t  u n d e r  t h e  C o m p a c t  a n d  

u s e  t h e  u n i f o r m  a p p o r t i o n m e n t  f o r m u l a  r a t h e r  t h a n  t h e  m e t h o d  

u s e d  i n  t h i s  b i l l .

I  c a n  f i n d  n o t h i n g  i n  a n y t h i n g  p r e s e n t e d  t o  y o u  d e n y i n g  t h a t  

t h i s  w o u l d  b e  s o .

T h i s  b i l l  a p p a r e n t l y  s e e k s  t o  e l i m i n a t e  t h e  t a x p a y e r ' s  o p t i o n  

b y  a t t e m p t i n g  t o  u s e  A r t i c l e  I V ,  S e c t i o n  18,  o f  t h e  C o m p a c t  t o  

f o r c e  o i l  c o m p a n i e s  t o  a p p o r t i o n  t h e i r  i n c o m e  b y  s e p a r a t e  a c c o u n t i n g

Y o u  w i l l  r e c a l l  t h a t  S e c t i o n  18 s t a t e s  t h a t  i f  t h e  u n i f o r m  f o r m u l a  

d o e s  n o t  f a i r l y  r e p r e s e n t  t h e  e x t e n t  o f  t h e  t a x p a y e r ' s  b u s i n e s s  

a c t i v i t y  i n  t h e  s t a t e ,  t h e  t a x  a d m i n i s t r a t o r  ma y  r e q u i r e  t h e  

u s e  o f  s e p a r a t e  a c c o u n t i n g  o r  a c h a n g e  i n  t h e  f o r m u l a .

L e a v i n g  a s i d e  f o r  t h e  mom en t  t h e  f a c t  t h a t  u n d e r  t h i s  b i l l  t h e  

l e g i s l a t u r e  a n d  n o t  t h e  t a x  a d m i n i s t r a t o r  i s  m a k i n g  t h e  d e t e r - .



m i n a t i o n ,  I  t h i n k  we  s h o u l d  l o o k  a t  t h i s  S e c t i o n  .18 i n  s ome  

d e p t h .

Two y e a r s  b e f o r e  A l a s k a  a d o p t e d  t h e  U n i f o r m  A c t  f o r  d i v i s i o n  

o f  i n c o m e  now  c o n t a i n e d  i n  t h e  C o m p a c t ,  P r o f e s s o r  P i e r c e  o f  

t h e  U n i v e r s i t y  o f  M i c h i g a n ,  t h e  d r a f t e r  o f  t h e  U n i f o r m  A c t ,  

p u b l i s h e d  h i s  a r t i c l e  (35 T a x e s  747 (1957))  s t a t i n g  t h a t

S e c t i o n  18 s h o u l d  b e  e m p l o y e d  s p a r i n g l y  a n d  o n l y  t o  a v o i d  

s i t u a t i o n s  w h i c h  w e r e  u r u s u a l  a n d  w h e r e  u s e  o f  t h e  u n i f o r m

f o r m u l a  w o u l d  c r e a t e  c o n s t i t u t i o n a l  p r o b l e m s .

I n  o t h e r  w o r d s ,  i t  w a s  t o  t a k e  c a r e  o f  u n f o r e s e e n  s i t u a t i o n s  

u n k n o w n  a t  t h e  t i m e  t h e  A c t  w a s  d r a f t e d .
I

My p e r s o n a l  k n o w l e d g e ,  g a i n e d  a t  m e e t i n g s  w i t h  s t a t e  r e p r e ­

s e n t a t i v e s  t o  d i s c u s s  t h e  U n i f o r m  A c t ,  i s  t h a t  t h e  s t a t e s  

w e r e  v e r y  w a r y  o f  t h i s  s e c t i o n .  I t  w a s  f e l t  t h a t  u n l e s s  

S e c t i o n  18 w a s  s t r i c t l y  i n t e r p r e t e d ,  t h e  U n i f o r m  A c t  c o u l d  

n o t  a c h i e v e  u n i f o r m i t y  a n d  c o u l d  b e  r e n d e r e d  m e a n i n g l e s s .

S'

( . T h i s  s t r i c t  i n t e r p r e t a t i o n  h a s  a l s o  b e e n  t h e  i n t e r p r e t a t i o n  

) o f  t h e  s t a t e s ,  i n c l u d i n g  A l a s k a ,  f o r m i n g  t h e  M u l t i s t a t e  T a x  

I C o m m i s s i o n  a n d  e n t e r i n g  i n t o  t h e  C o m p a c t .

T h i s  s t r i c t  i n t e r p r e t a t i o n  i s  s e t  f o r t h  i n  R e g u l a t i o n  IV-18 

^  . i  o f  t h e  r e g u l a t i o n s  i s s u e d  b y  t h e  M u l t i s t a t e  T a x  C o m m i s s i o n .
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T h e  f i r s t  p a r a g r a p h  o f  t h e  r e g u l a t i o n  m e r e l y  r e s t a t e s  t h e  t e x t  

o f  S e c t i o n  18. T h e  s e c o n d  p a r a g r a p h  i s  v e r y  i m p o r t a n t .  I  d o  

n o t  b e l i e v e  i t  h a s  b e e n  b r o u g h t  t o  y o u r  a t t e n t i o n .

T h a t  p a r a g r a p h  s t a t e s :

" A r t i c l e  I V ,  S e c .  18 p e r m i t s  a  d e p a r t u r e  f r o m  t h e  

a l l o c a t i o n  a n d  a p p o r t i o n m e n t  p r o v i s i o n s  o f  

A r t i c l e  I V  o n l y  i n  l i m i t e d  a n d  s p e c i f i c  c a s e s . "

H e r e ,  t h e  a t t e m p t  i n  t h e  b i l l  b e f o r e  y o u  i s  n o t  t o  a p p l y  i t  t o  

l i m i t e d  a n d  s p e c i f i c  c a s e s ,  b u t  t o  a n  e n t i r e  i n d u s t r y .

T h e  p a r a g r a p h  o f  t h e  r e g u l a t i o n  c o n t i n u e s  t o  r e a d :

" A r t i c l e  I V ,  S e c .  18 ma y  b e  i n v o k e d  o n l y  i n  s p e c i f i c  

c a s e s  w h e r e  u n u s u a l  f a c t  s i t u a t i o n s  ( w h i c h  o r d i n a r i l y  

w i l l  b e  u n i q u e  a n d  n o n r e c u r r i n g )  p r o d u c e  i n c o n g r u o u s  

r e s u l t s  u n d e r  t h e  a p p o r t i o n m e n t  p r o v i s i o n s  c o n t a i n e d  

i n  A r t i c l e  I V . "

T h e r e  i s  n o t h i n g  u n u s u a l  a b o u t  t h e  f a c t  s i t u a t i o n  c o n c e r n i n g  

o i l  c o m p a n i e s .  O i l  c o m p a n i e s  a r e  n o t  u n u s u a l ,  ‘" h e y  h a v e  b e e n  

a r o u n d  f o r  y e a r s .  F o r  t h e  s am e  r e a s o n ,  i t  i s  n o t  a " u n i q u e "  

s i t u a t i o n  a s  r e f e r r e d  t o  i n  t h e  r e g u l a t i o n .

I t  i s  n o t  n o n r e c u r r i n g ,  i t  i s  a p e r m a n e n t  s i t u a t i o n .



T h e  r e s u l t s  a r e  n o t  i n c o n g r u o u s ,  t h a t  i s ,  u n f i t  o r  i n a p p r o ­

p r i a t e .  To t h e  c o n t r a r y ,  t h e y  a r e  f i t  a n d  a p p r o p r i a t e  f o r  a 

u n i t a r y  b u s i n e s s .  A b o u t  95% o f  t h e  o t h e r  s t a t e s ,  i n c l u d i n g  

A l a s k a ,  s o  h o l d ,  a s  d o e s  t h e  g r e a t  w e i g h t  o f  l e g a l  a u t h o r i t y  

i n  t h i s  c o u n t r y .

G e t t i n g  b a c k  t o  S e c t i o n  18, i t  s p e c i f i c a l l y  s a y s  t h a t  t h e  t a x  

a d m i n i s t r a t o r  s h a l l  m a k e  t h e  d e t e r m i n a t i o n  t o  u s e  a d i f f e r e n t  

m e t h o d  o f  a p p o r t i o n m e n t .  I t  d o e s  n o t  g i v e  t h i s  a u t h o r i t y  t o  

a  l e g i s l a t u r e .

A s  t h e  s e c t i o n  i s  t o  b e  u s e d  o n l y  i n  s p e c i f i c  a n d  u n u s u a l  

c a s e s ,  t h i s  i s  n o t  o n l y  a  s o u n d  r e q u i r e m e n t  b u t  a  v i t a l  o n e .

O n l y  t h e  t a x  a d m i n i s t r a t o r  i s  i n  a p o s i t i o n  t o  i n v e s t i g a t e  

s p e c i f i c  c a s e s ,  a n d  o n l y  h e  c a n  m a k e  a d e t e r m i n a t i c n  t h a t  t h e  

c a s e  f a l l s  w i t h i n  t h e  i n t e n t  o f  t h e  s e c t i o n  a n d  t h e  r e g u l a t i o n s

T h e  O r e g o n  S u p r e m e  C o u r t  h a s  t w i c e  d e c i d e d  t h a t  t h e  b u r d e n  o f  

p r o o f  i s  o n  t h e  p a r t y  s e e k i n g  t o  i n v o k e  S e c t i o n  18, w h e t h e r  

t h e  p a r t y  b e  t h e  t a x p a y e r  o r  t h e  S t a t e .  ( D o n a l d  M. D r a k e  Co .  

v .  D e p t ,  o f  R e v e n u e , 236 O r e .  26,500 P2d 1041; C o c a - C o l a  Co .  

v .  D e p t ,  o f  R e v e n u e , ____  O r e .  ___,  P2d _______) .

T h i s  m a j o r  p r o b l e m ,  a s  I  s e e  i t ,  i s  t h a t  u n d e r  t h e  p r e s e n t  

f a c t s ,  t h e  a d m i n i s t r a t o r ' w o u l d  h a v e  a  v e r y  d i f f i c u l t  t i m e



m e e t i n g  t h e  b u r d e n  o f  p r o o f .  T h e  l e g i s l a t u r e  c o u l d  n o t .  I t  

w o u l d  i i u t  o n l y  n o t  b e  a  p a r t y  t o  t h e  p r o c e e d i n g ,  b u t  a  m e r e  

l e g i s l a t i v e  d e c l a r a t i o n  t h a t  t h e  f o r m u l a  d o e s  n o t  f a i r l y  

r e p r e s e n t  t h e  e x t e n t  o f  t h e  b u s i n e s s  a c t i v i t i e s  i n  t h e  s t a t e  

i s  n o t  p r o o f .

T h e  n e x t  m a j o r  p r o b l e m  i s  t h a t  e v e n  i f  t h e  p r o p e r  p a r t y  

i n v o k e d  S e c t i o n  18,  o r  i f  A l a s k a  w i t h d r e w  f r o m  t h e  C o m p a c t  a n d  

e n a c t e d  a  l a w  r e q u i r i n g  o i l  c o m p a n i e s  t o  a l l o c a t e  i n c o m e  b y  

s e p a r a t e  a c c o u n t i n g ,  y o u r  r e v e n u e  d e p a r t m e n t ,  i n  e i t h e r  i n s t a n c e  

w o u l d  e n c o u n t e r  e x t r e m e  l e g a l  d i f f i c u l t i e s  i n  p u t t i n g  t h e  l a w  

i n t o  e f f e c t  a n d  e n f o r c i n g  i t .

A s  o t h e r s  h a v e  t e s t i f i e d  a t  g r e a t  l e n g t h ,  t h e  g r e a t  w e i g h t  o f  

l e g a l  a u t h o r i t y  i n  t h i s  c o u n t r y  i s  t h a t  i n t e g r a t e d  m u l t i s t a t e  

c o m p a n i e s  s u c h  a s  t h e s e  a r e  u n i t a r y  b u s i n e s s e s .

I  am n o t  a w a r e  t h a t  y o u  h a v e  b e e n  g i v e n  a n y  t e s t i m o n y  o r  i n f o r ­

m a t i o n  t h a t  s u c h  c o m p a n i e s  a r e  n o t  u n i t a r y .

A s  o t h e r s  h a v e  a l s o  t e s t i f i e d ,  i f  a  b u s i n e s s  i s  u n i t a r y ,  t h e  

u s e  o f  t h e  f o r m u l a  i s  r e q u i r e d  t o  d e t e r m i n e  t h e  i n c o m e  t o  b e  

a p p o r t i o n e d  t o  t h e  s t a t e .

1 am n o t  a w a r e  t h a t  y o u  h a v e  b e e n  g i v e n  a n y  t e s t i m o n y  o r  

i n f o r m a t i o n  t h a t  t h i s  i s - n o t  s o .  Y o u r  r e v e n u e  d e p a r t m e n t  h a s  ,,



c o n s i s t e n t l y  t a k e n  t h e  p o s i t i o n  t h a t  t h i s  c o n c e p t  i s  c o r r e c t .

T h e  d e p a r t m e n t ’ s  p o s i t i o n  i s  a  m a t t e r  o f  p u b l i c  r e c o r d .

T h e  o n l y  s u p p o r t  I  h a v e  s e e n  f o r  t h e  u s e  o f  t h e  s e p a r a t e  

a c c o u n t i n g  m e t h o d  c o m e s  f r o m  y o u r  c o n s u l t a n t ,  M i l t o n  L i p t o n .

M r .  L i p t o n  h a s  s i m p l y  s t a t e d  a  c o n c l u s i o n  t h a t  t h e r e  i s  a 

d e f i c i e n c y  i n  t h e  p r e s e n t  i n c o m e  t a x  s t r u c t u r e  a n d  t h a t  s e p a r a t e  

a c c o u n t i n g  i s  t h e  w a y  t o  c u r e  t h e  d e f i c i e n c y ,  a s  i t  w i l l  p r o d u c e  

m o r e  r e v e n u e  f i o m  t h e  o i l  c o m p a n i e s .  M r .  L i p t o n  h a s  a v o i d e d  

t h e  v i t a l  q u e s t i o n  o f  w h e t h e r  t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d  

i r . t y ,  i n  f a c t ,  b e  u s e d .

I n  t h e  f a c e  o f  t h e  p r o b l e m s  I  h a v e  j u s t  o u t l i n e d ,  p l u s  t h o s e  

m a t t e r s  a d d r e s s e d  b y  s u c h  u n d i s p u t e d  e x p e r t s  i n  t h e i r  f i e l d s  a s  

M r .  K u s t ,  M r .  W a r r e n ,  a n d  P r c f e s s c r  B c r e r .  i n  t h e i r  p a p e r s  a n d  

t e s t i m o n y ,  i t  w o u l d  s e e m  t o  me t h a t  t h i s  c o m m i t t e e  s h o u l d  n e e d  

m o r e  t h a n  t h e  m e r e  u n s u p p o r t e d  c o n c l u s i o n  o f  M r .  L i p t o n  t h a t  

u s e  o f  s e p a r a t e  a c c o u n t i n g  r e s t s  o n  a  f i r m  l e g a l  f o u n d a t i o n .

I  am a w a r e  o f  A l a s k a ' s  s i t u a t i o n ,  t h a t  t h e  o i l  i s  b e i n g  

e x t r a c t e d  a n d  r e v e n u e s  f r o m  t h i s  s o u r c e  w i l l  d e c l i n e  u n l e s s  new 

f i e l d s  a r e  d e v e l o p e d .

I  am a l s o  a w a r e  t h a t  o i l  i s  a  w a s t i n g  a s s e t  a n d  t h a t  A l a s k a  

m a y  n o t  h a v e  a h i g h l y  d i v e r s i f i e d  t a x  b a s e .



I f  l i t i g a t i o n  s h o u l d  r e s u l t  f r o m  e n a c t m e n t  o f  t h i s  b i l l ,  I  

t h i n k  t h a t  a  c o u r t  w o u l d  h a v e  n o  c h o i c e  b u t  t o  s i m p l y  f o c u s  

o n l y  on  t h e  q u e s t i o n  o f  w h e t h e r  t h e  m e t h o d  u s e d  t o  d e t e r m i n e  

i n c o m e  a t t r i b u t e s  t o  A l a s k a  h e r  s h a r e  o f  t h e  u n i t a r y  i n c o m e .

I  d o  n o t  b e l i e v e  o t h e r  m a t t e r s  s h o u l d  o r  w o u l d  b e  c o n s i d e r e d  

b y  t h e  c o u r t .

F r o m  t h e  a v a i l a b  m a t e r i a l  I  h a v e  r e v i e w e d ,  i t  a p p e a r s  t o  me 

t h a t  A l a s k a ’ s  t a ^  o u t  d e n  c n  o i l  c o m p a n i e s  i s  a s  h i g h  a s  t h a t  

i m p o s e d  b y  o t h e r  s t a t e s .

I  am c o n v i n c e d  t h a t  t h e s e  c o m p a n i e s  a r e  p a y i n g  a n  e f f e c t i v e  

r a t e  o f  t a x  o f  9 . 4$ .  T h e y  a r e  p a y i n g  a t a x  o f  9.4$ u p o n  t h a t  

p o r t i o n  o f  t h e i r  i n c o m e  p r o p e r l y  a p p o r t i o n e d  t o  A l a s k a .

F o r  e x a m p l e ,  i f  t h e  ABC O i l  C o m p a n y ' s  t o t a l  r . e t  i n c o m e  i s  

$10 m i l l i o n  a n d  10$, o r  $1 m i l l i o n ,  i s  a p p o r t i o n e d  t o  A l a s k a  

b y  t h e  f o r m u l a ,  t h e n  t h e  ABC Comp an y  p a y s  a  t a x  o f  $94,000,  o r  

e x a c t l y  9.4$ o f  i t s  A l a s k a  i n c o m e .

To  s a y ,  f o r  e x a m p l e ,  t h a t  t h e  e f f e c t i v e  r a t e  o f  t a x  i s  o n l y  

4 . 7 $ ,  r e q u i r e s  t h e  a s s u m p t i o n  t h a t  $2 m i l l i o n  r s t h e i  t h a n  $1 

M i l l i o n  i s  t h e  a m o u n t  o f  i n c o m e  d e r i v e d  f r o m  A l a s k a  s o u r c e s .

T h o s e  t h a t  s o  a r g u e  r e s t  t h e i r  a s s u m p t i o n  u p o n  t h e  c o n c l u s i o n  

t h a t  A l a s k a  i n c o m e  m u s t  b e  d e t e r m i n e d  b y  a ' s e p a r a t e  a c c o u n t i n g  

m e t h o d .



A l l  t h e  t e s t i m o n y  y o u  h a v e  r e c e i v e d  s h o w s  t h a t  s u c h  c o n c l u s i o n  

h a s  n o  f o u n d a t i o n  a n d  n o t h i n g  h a s  b e e n  o f f e r e d  i n  i t s  s u p p o r t .

I n  g o i n g  o v e r  t h e s e  m a t t e r s ,  I  h a v e  s e v e r a l  t i m e s  n o t e d  t h e  

c o m m e n t  t h a t  A l a s k a  i s  n o t  t a x i n g  t h e  v a l u e  o f  t h e  o i l  e x t r a c t e d .  

S u c h  s t a t e m e n t s  m i s c o n c e i v e  t h e  p u r p o s e  a n d  f u n c t i o n  o f  a n  

i n c o m e  t a x .  An  i n c o m e  t a x  i s  n o t  i n t e n d e d  t o  t a x  t h e  v a l u e  o f  

o i l  p r o d u c e d  w i t h i n  a s t a t e  o r  a n y t h i n g  e l s e  p r o d u c e d  t h e r e i n .

I t  i s  i n t e n d e d  t o  t a x  t h a t  p o r t i o n  o f  t h e  i n c o m e  o f  t h e  e n t i r e

t a x p a y e r  e n t i t y  p r o p e r l y  a p p o r t i o n e d  t o  t h e  s t a t e .

U s i n g  a n  i n c o m e  t a x  t o  t a x  t h e  v a l u e  o f  o i l  p r o d u c e d  i s  s i m p l y

u s i n g  t h e  w r o n g  v e h i c l e  on  t h e  w r o n g  r o a d .



A g e :

E d u c a t i o n :

E x p e r i e n c e : 

1937-1940

1940-1942

1 9 4 2 - 1 9 4 6

1947-1965

1965-1973

C r a w f o r d  H.  T h o m a s  
1902 12 t h  A v e n u e  
S a c r a m e n t o ,  C a l i f o r n i a  95S1S 
(916) 443-5071

67

U n i v e r s i t y  o f  C a l i f o r n i a  
U n i v e r s i t y  o f  C a l i f o r n i a  
H a s t i n g s  C o l l e g e  o f  L a w ,  L L . B .  1937

A d m i t t e d  t o  C a l i f r n i a  B a r  1937

A s s o c i a t e  a t t o r n e y ,  S h e l t o n ,  G r a y  & M e V i  I l i a n s ,
S a n  F r a n c i s c o .  C o r p o r a t i o n  p r o b a t e  a n d  t a x  l a w  
p r a c t i c e .

J u n i o r  a n d  A s s i s t a n t  T a x  C o u n s e l ,  O f f i c e  o f  
F r a n c h i s e  T a x  C o m m i s s i o n e r , S a c r a m e n t o .  L e g a l  
w o r k  i n  c o n n e c t i o n  w i t h  a d m i n i s t r a t i o n  o f  
F r a n c h i s e  T a x  A c t ,  C o r p o r a t i o n  I n c o m e  T a x  A c t  
a n d  P e r s o n a l  I n c o m e  T a x  A c t .

M i l i t a r y  s e r v i c e ,  i n c l u d i n g  o r d n a n c e  p r o c u r e m e n t ,  
c o n t r a c t  r e n e g o t i a t i o n  a n d  p r i c e  r o d e t e r m i n a t i o n ,  
S t .  L o u i s  O r d n a n c e  D i s t r i c t .  L e g a l  O f f i c e r ,  M i l i t ­
a r y  G o v e r n m e n t ,  J a p a n .

A s s o c i a t e  T a x  C o u n s e l ,  F r a n c h i s e  T a x  B o a r d .  
E x p e r i e n c e  i n  t h i s  p o s i t i o n  i s  o u t l i n e d  b e l o w .

C h i e f  C o u n s e l ,  F r a n c h i s e  T u x  B o a r d .  E x p e r i e n c e  
i n  t h i s  p o s i t i o n  i s  a l s o  o u t l i n e d  b e l o w .

T h i r t y  y e a r s  o f  n y  e n t i r e  l e g a l  c a r e e r  h a s  c o n ­
s i s t e d  i n  w o r k i n g  w i t h  s t a t e  f r a n c h i s e  o r  i n c o m e  
t a x a t i o n .  I  c o m m e n c e d  w o r k  w i t h  t h e  F r a n c h i s e  T a x  
C o m m i s s i o n e r  i n  t h e  y e a r  o f  t h e  l a n d m a r k  d e c i s i o n  
i n  B u t l e r  B r o s ,  v .  I l c C o l g a n , a n d  h a v e , s o  t o  s p e a k ,  
g r o w n  u p  w i t h  t h e  u n i t a r y  c o n c e p t .  I  p a r t i c i p a t e d  
i n  t h e  e x t e n s i o n  o f  t h i s  c o n c e p t  t o  p a r e n t  a n d  
s u b s i d i a r y  c o r p o r a t i o n s  a n d  u s e  o f  t h e  c o m b i n e d  
r e t u r n ,  w o r l d  w i d e  c o m b i n a t i o n s ,  a n d  t h r o u g h  a l l  
o f  t h e  d e v e l o p m e n t s  o f  t l i e  d o c t r i n e  t o  i t s  p r e s e n t  
f o r m  a n d  u s e .
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I  h a v e  h a n d l e d  p r o t e s t e d  c a s e s  a n d  h u n d r e d s  o f  
a p p e a l s  I n v o l v i n g  e v e r y  f a c e t  o f  t h i s  q u e s t i o n ,  
p a r t i c i p a t e d  i n  a l l  t h e  C a l i f o r n i a  l e g i s l a t i o n ,  
a n d  a s s i s t e d  t h e  a t t o r n e y  g e n e r a l  i n  t h e  p r e p a r ­
a t i o n  i n  a l l  o f  t h e  C a l i f o r n i a  c o u r t  c a s e s  
a f f i r m i n g  o r  e x t e n d i n g  t h i s  d o c t r i n e .  I  e s t i m a t e  
t h a t  c l o s e  t o  a  m a j o r  p o r t i o n  o f  n y  t i m e  w a s  
s p e n t  o n  m a t t e r s  i n v o l v i n g  t h e  u n i t a r y  b u s i n e s s .

I n  t h e  e i g h t  a n d  o n e  h a l f  y e a r  p e r i o d  i n  w h i c h  
I  w a s  C h i e f  C o u n s e l  o f  t h e  F r a n c h i s e  T a x  h o a r d ,
I  s u p e r v i s e d ,  a l l  p r o t e s t s ,  a p p e a l s ,  l i t i g a t i o n  
a n d  l e g i s l a t i o n  i n v o l v i n g  t h e  u n i t a r y  b u s i n e s s .
I  p a r t i c i p a t e ^  i n  m a n y  s t u d i e s  a n d  c o n f e r e n c e s  
w i t h  i n d u s t r y  g r o u p s ,  i n c l u d i n g  t l i e  o i l  i n d u s t r y .
I  w a s  h e a v i l y  i n v o l v e d  i n  s t u d i e s  o f ,  a n d  o p p o s ­
i t i o n  t o ,  a t t e m p t s  b y  C o n g r e s s  t o  h a v e  f e d e r a l  
i n t e r v e n t i o n  i n  t h e  s t a t e  t a x  f i e l d  v i a  t h e  Y / i l l i s  
b i l l  a n d  i t s  s u c c e s s o r  b i l l s .  I  p a r t i c i p a t e d  i n  
o r  s u p e r v i s e d  C a l i f o r n i a ' s  i n v o l v e m e n t  i n  t h e  
a f f a i r s  o f  t l i e  M u l t i s t a t e  T a x  C o m p a c t  a n d  C o m m i s s i o n

I  h a v e  ma d e  m a n y  a p p e a r a n c e s  b e f o r e  l e g i s l a t i v e  
c o m m i t t e e s ,  t h e  W i l l i s  C o m m i t t e e ,  c o n f e r e n c e s  
o f  s t a t e  t a x  a d m i n i s t r a t o r s  a n d  t a x  e x e c u t i v e s ,  
c h a m b e r s  o f  c o m m e r c e  a n d  o t h e r  g r o u p s  c o n c e r n e d  
w i t h  s t a t e  t a x a t i o n .

My e x p e r i e n c e  h a s  g i v e n  me a n  i n  d e p t h  k n o w l e d g e  
o f  t h e  p r o b l e m s  f a c e d  b y  t h e  s t a t e  t a x  a d m i n i s ­
t r a t o r  a n d  h i s  l e g a l  c o u n s e l  i n  t h e  i n t e r p r e t a t i o n  
a n d  e n f o r c e m e n t  o f  t h e  u n i t a r y  c o n c e p t .

/
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My n ame  i s  B i l l  Va n  A l e n  a n d  I  am A l a s k a  D i s t r i c t  M a n a g e r  f o r  

P l a c i d  O i l  C om p an y .  My f a m i l y  a n d  I  a r e  1 8 - y e a r  r e s i d e n t s  o f  

A l a s k a .  I  t a l k  t o  y o u  t o d a y  b o t h  f o r  m y s e l f  a n d  f o r  my e m p l o y e r ,  

P l a c i d  O i l  C o m p a n y ,  who h a s  b e e n  i n  t h e  e n e r g y  a n d  m e t a l l i c  

m a t e r i a l s  e x p l o r a t i o n  b u s i n e s s  i n  A l a s k a  s i n c e  o p e n i n g  o u r  

A n c h o r a g e  o f f i c e  i n  1966.

P l a c i d  O i l  C o m p a n y ' s  m a i n  o f f i c e  i s  i n  D a l l a s ,  T e x a s ,  a n d  we  

o p e r a t e  o u r  e n e r g y  m i n e r a l s  e x p l o r a t i o n  p r o g r a m s  i n  a n u m b e r  o f  

a r e a s  i n  t h e  l o w e r  48; i n  C a n a d a ;  a n d  i n  t h e  N o r t h  S e a .  We 

h a v e  c o n d u c t e d  p e t r o l e u m  e x p l o r a t i o n  a c t i v i t i e s  i n  v a r y i n g  

d e g r e e s  t h r o u g h o u t  m o s t  o f  A l a s k a .  P l a c i d  o p e r a t e d  a n d  p a r t i c i ­

p a t e d  i n  e x p l o r a t o r y  d r i l l i n g  p r o j e c t s  i n  t h e  C oo k  I n l e t  B a s i n ,  

b u t  n o n e  o f  t h e  w e l l s  d r i l l e d  on  o u r  l e a s e s  s o  f a r  h a v e  e n c o u n t e r e d  

c o m m e r c i a l  p r o d u c t i o n .  I t  w a s  o n  t h e  N o r t h  S l o p e  t h a t  P l a c i d  

O i l  C o m p a n y ,  i n  j o i n t  p a r t n e r s h i p  w i t h  M a r a t h o n ,  G e t t y ,  A m e r a d a -  

H e s s ,  H u n t ,  a n d  L o u i s i a n a  L a n d  a n d  E x p l o r a t i o n  C o m p a n y ,  t h r o u g h  

t h e  d r i l l i n g  o f  a n  11,400 f o o t  w e l l ,  e x t e n d e d  t h e  d e f i n e d  

l i m i t s  o f  P r u d h o e  B a y  O i l  R e s e r v o i r .

T h a t  p a r t i c u l a r  b u s i n e s s  v e n t u r e  i n  w h i c h  we e n g a g e d  c o n t r i b u t e d  

t o  a n  i n c r e a s e  i n  A m e r i c a ' s  p e t r o l e u m  e n e r g y  r e s e r v e s .  Madam 

a n d  G e n t l e m e n ,  we m u s t  d o  e v e r y t h i n g  we c a n  t o  p e r p e t u a t e  

s i m i l a r  s e a r c h e s  f o r  e n e r g y  r e s e r v e s  i n  A l a s k a .  I  r e s p e c t f u l l y



a d v i s e  y o u  t h a t  p r o p o s e d  f u r t h e r  i n c r e a s e s  i n  A l a s k a ' s  c o r p o r a t e  

i n c o m e  t a x e s  s e r v e  a s  a  d e t e r r e n t  f o r  c o n t i n u i n g  s u c h  s e a r c h e s .  

A l a s k a  m u s t  d o  w h a t  i t  can .  t o  e n c o u r a g e  e n e r g y  m i n e r a l  e x p l o r a ­

t i o n ,  n o t  d i s c o u r a g e  i t .  T h i n g s  s u c h  a s  t h e  d i s c o v e r y  r o y a l t y  

a r e  n e e d e d  t o  e n c o u r a g e  e x p l o r a t i o n .  Why ,  f o r  e x a m p l e ,  c a n c e l  

t h e  e f f e c t  o f  a  d i s c o v e r i n g  c o m p a n y ' s  r e d u c e d  r o y a l t y  b y  s u b s e ­

q u e n t l y  r a i s i n g  t h a t  c o m p a n y ' s  i n c o m e  t a x e s ?

I t  i s  A l a s k a ' s  o b l i g a t i o n  t o  t h e  n a t i o n  t o  a s s u r e  t h a t  a s t e a d y ,  

o r d e r l y  e x p l o r a t i o n  p r o g r a m  b y  i n d u s t r y  b e  c o n d u c t e d  i n  A l a s k a .

I t  i s  c r i t i c a l  t h a t  l a n d s  b e  m a d e  a v a i l a b l e  f o r  e x p l o r a t i o n  a n d  

f o r  p e r m i t  p r o c e d u r e s  t o  n o t  b e c o m e  s o  b u r d e n s o m e  t h a t  t h e y  

i n h i b i t  e x p l o r a t i o n .  T h i r d l y ,  a n d  t h e  m a t t e r  t h a t  s h o u l d  b e  o f  

y o u r  c o n c e r n  i n  r e v i e w i n g  CSHB 322, t h e  e c o n o m i c  f a c t o r s  f o r e c a s t e d  

o v e r  t h e  l o n g  t e r m  m u s t  b e  f a v o r a b l e .  T h i s  i n c l u d e s  t h e  i n c o m e  

t a x  p i c t u r e .  P r e d i c t i o n s  o f  p e r p e t u a l  i n c r e a s e s  i n  s t a t e  t a x e s  

d o  n o t  e x a c t l y  e n c o u r a g e  c o m p a n i e s  t o  e n g a g e  i n  e x p l o r a t i o n  

p r o g r a m s  i n  t h e  s t a t e .  P e r p e t u a l l y  i n c r e a s i n g  i n c o m e  t a x e s  a n d  

p r o d u c t i o n  t a x e s  h a s  t h e  e f f e c t  o f  d i s c o u r a g i n g  e n e r g y  b u s i n e s s e s  

f r o m  i n v e s t i n g  i n  A l a s k a .  How c a n  a b u s i n e s s m a n  e f f e c t i v e l y  

r e l a t e  h i s  i n i t i a l  i n v e s t m e n t  t o  f u t u r e  i n c o m e  w h e n  e n c u m b e r e d  

w i t h  t h e  p r o s p e c t  o f  a n  e v e r - i n c r e a s i n g  t a x  b u r d e n ?

I n  o i l  o p e r a t i o n s ,  o n e  u n d e s i r a b l e  a s p e c t  o f  h a v i n g  t o o  h e a v y  

a t a x  l o a d  m i g h t  b e  t o  r e d u c e  e x p e n d i t u r e s  f o r  s e c o n d a r y  r e c o v e r y  

p r o c e d u r e s ,  t h e r e b y  r e d u c i n g  t o t a l  p o t e n t i a l  o u t p u t  f r o m  a
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p a r t i c u l a r  f i e l d .  R e s e r v o i r  c h a r a c t e r i s t i c s  c o m m o n l y  i n d i c a t e  

t h a t  s e c o n d a r y  r e c o v e r y  f a c i l i t i e s  s h o u l d  b e  i n s t a l l e d  e a r l y  i n  

t h e  l i f e  o f  a  f i e l d ,  b u t  o p e r a t o r s  . n i g h t  b e  r e l u c t a n t  t o  ma ke  

t h e  f i n a n c i a l  o u t l a y s  f o r  t h e i r  i n s t a l l a t i o n  s h o u l d  t h e  o p e r a t o r ’ s  

f u t u r e  i n c o m e  p i c t u r e  b e  c l o u d e d  b y  e x p e c t a t i o n  o f  e x c e s s i v e  

t a x e s .

A s t e a d y ,  b r o a d - b a s e d ,  c o n t i n u o u s  e x p l o r a t i o n  p r o g r a m  i n  t h e  

S t a t e  w o u l d  c o n t r i b u t e  t o w a r d  r e d u c i n g  u n e m p l o y m e n t ,  w h i c h  I  

u n d e r s t a n d  i s  p r e s e n t l y  a t  a b o u t  13% o f  t h e  t o t a l  w o r k f o r c e  i n  

A l a s k a .  S u c c e s s f u l  e x p l o r a t i o n  p r o j e c t s  w o u l d  r e s u l t  i n  c r e a t i n g  

f u r t h e r  e m p l o y m e n t  p o s s i b i l i t i e s  f o r  f i l l i n g  t h e  j o b s  n e e d e d  

f o r  d e v e l o p i n g  t h e  r e s e r v e s .  A c c o r d i n g l y ,  a n  i n d i r e c t  e f f e c t  

o f  t a x  i n c r e a s e s  o n  e n e r g y  p r o d u c e r s  w o u l d  b e  n o n - r e d u c t i o n  o f  

e m p l o y m e n t .

I n  o r d e r  f o r  me t o  o b t a i n  f u n d s  f o r  e x p l o r a t i o n  b y  P l a c i d  i n  

A l a s k a ,  t h e  p r o j e c t s  h a v e  t o  c o m p e t e  w i t h  c o m p a r a b l e  p r o j e c t s  

a v a i l a b l e  f r o m  o t h e r  p a r t s  o f  t h e  c o u n t r y .  How,  f o r  i n s t a n c e ,  

c a n  I  e x p e c t  my c o m p a n y  t o  p a r t i c i p a t e  i n  a  p r o j e c t  i n  A l a s k a  

w h e n  a p r o j e c t  o f  e q u a l  g e o l o g i c  m e r i t  i n  T e x a s  w o u l d  i n c u r  

o n l y  60% o f  t h e  t a x e s  o v e r  t h e  l i f e  o f  t h e  f i e l d  t h a t  t h e  

c o m p a n y  w o u l d  h a v e  t o  p a y  o u t  o f  p r o d u c t i o n  f r o m  t h e  A l a s k a  

p r o j e c t .  T h e  i n c r e a s e  i n  i n c o m e  t a x e s  p r o p o s e d  b y  SB 105 

a c c o r d i n g l y  w o u l d  i n d u c e  a r e s t r a i n t  on  e x p l o r a t i o n  i n  A l a s k a .
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c o n t r i b u t i n g  t o  e a s i n g  A m e r i c a ' s  n e g a t i v e  b a l a n c e  o f  i n t e r n a t i o n a l  

t r a d e .  T h e  k e y  w a y  f o r  A m e r i c a n s  t o  w o r k  t o w a r d  r e d u c i n g  t h e  

a m o u n t  o f  m o n e y  we s p e n d  f o r  p e t r o l e u m  c o m i n g  f r o m  o v e r s e a s  i s  

t o  m a i n t a i n  c o n t i n u o u s  e x p l o r a t i o n  a n d  p r o d u c t i o n  o f  . d o m e s t i c  

p e t r o l e u m  r e s e r v e s .  A l a s k a  m u s t  e n c o u r a g e  s u c h  s u s t a i n e d  

e x p l o r a t i o n  i n  t h e  49 t h  s t a t e .  I m p o s i n g  h i g h e r  i n c o m e  t a x e s  o n  

c o m p a n i e s  w o r k i n g  i n  A l a s k a  h a s  t h e  o p p o s i t e  e f f e c t  a n d  r e s t r i c t s  

c o n t i n u o u s  e x p l o r a t i o n .

A l l  i n  a l l ,  I  s i n c e r e l y  u r g e  y o u  t o  i n c o r p o r a t e  a m o r e  g l o b a l  

p e r s p e c t i v e  i n  y o u r  t h i n k i n g  o n  CSHB 322. I n  s o  d o i n g ,  I ' m  s u r e  

y o u  w i l l  c o n c l u d e  t h a t  i t  w o u l d  n o t  b e  i n  A l a s k a ' s  b e s t  i n t e r e s t  

t o  i n c r e a s e  my c o m p a n y ' s  i n c o m e  t a x e s  a n y  m o r e .

I  a p p l a u d  e a c h  o f  y o u  f o r  y o u r  d i l i g e n t  w o r k  on A l a s k a ' s  b e h a l f  

h e r e  i n  t h e  c a p i t a l .  T h a n k  y o u  s i n c e r e l y  f o r  y o u r  a t t e n t i o n .

W i l l i a m  Van  A l e n

F e b i u a r y  10, 1978
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JOHN S .  WARREN 

B i o g r a p h i c a l  I n f o r m a t i o n

E d u c a t i o n :

B a c h e l o r  o f  S c i e n c e  i n  L a w ,  U n i v e r s i t y  o f  M i n n e s o t a  - 1943

B a c h e l o r  o f  L a w s ,  U n i v e r s i t y  o f  C a l i f o r n i a ,  H a s t i n g s  C o l l e g e  
o f  L a w  - 1950

P r o f e s s i o n a l : . * •
. ••

L o e b  a n d  L o e b ,  L o s  / i n g e l e s ,  C a l i f o r n i a  - 1957 t o  p r e s e n t  
• ( p a r t n e r  1960 t o  p r e s e n t )

G o v e r n m e n t  p o s i t i o n s : ’ • - L

A s s o c i a t e  T a x  C o u n s e l ,  C a l i f o r n i a  F r a n c h i s e  T a x  B o a r d  - 1951-1957

C o n s u l t a n t ,  C a l i f o r n i a  D e p a r t m e n t  o f  F i n a n c e  - 1962

C o n s u l t a n t ,  C a l i f o r n i a  L e g i s l a t u r e ,  S e n a t e  F a c t  F i n d i n g  C o m m i t t e e  
o n  R e v e n u e  a n d  T a x a t i o n  - 1964

Me m b e r s h i p s :  ...

S t a t e  B a r  o f  C a l i f o r n i a

C o m m i t t e e  o n  T a x a t i o n  (1950-1962)
C o m m i t t e e  o n  P r o p e r t y  S a l e s  a n d  L o c a l  T a x e s  (1975- )
C h a i r m a n ,  S u b c o m m i t t e e  o n  O c c a s i o n a l  S a l e s  (1976- )

L o s  A n g e l e s  C o u n t y  B a r  A s s o c i a t i o n ,  T a x  S e c t i o n :

C o m m i t t e e  o n  F e d e r a l  a n d  C a l i f o r n i a  D e a t h  a n d  G i f t  T a x e s

A m e r i c a n  B a r  A s s o c i a t i o n ,  S e c t i o n  o f  T a x a t i o n ,  C o m m i t t e e  o n  
S t a t e  a n d  L o c a l  T a x e s :

S u b c o m m i t t e e  o n  N o n - F e d e r a l  S o l u t i o n s  t o  I n t e r s t a t e  
T a x  P r o b l e m s  (1974)

S u b c o m m i t t e e  o n  I m p o r t a n t  D e v e l o p m e n t s  (1975)
V i c e  C h a i r m a n ,  S u b c o m m i t t e e  o n  C o r p o r a t i o n  M e t  

I n c o m e  T a x e s  (1976)

A r t i c l e s :

" S a l e s  o f  D e p r e c i a t e d  P r o p e r t i e s  t o  R e l a t e d  E n t i t i e s , "
1959 S o u t h e r n  C a l i f o r n i a  T a x  I n s t i t u t e

" T h e  U n i t a r y  C o n c e p t  i n  t h e  A l l o c a t i o n  o f  I n c o m e , "
12 H a s t i n g s  L a w  J o u r n a l  42 ( w i t h  F r a n k  M.  K e e s l i n g )

" S e l e c t e d  P r o b l e m s  i n  C a l i f o r n i a  C o r p o r a t i o n  T a x e s , "
1962 S o u t h e r n  C a l i f o r n i a  T a x  I n s t i t u t e  939



" I n c o m e  T a x a t i o n  o f  T e s t a m e n t a r y  T r u s t s , "
23 J o u r n a l  o f  T a x a t i o n  278

" C a l i f o r n i a  F r a n c n i s e  T a x  A l l o c a t i o n  o f  I n c o m e  o f  U n i t a r y  
B u s i n e s s , "

1966 S o u t h e r n  C a l i f o r n i a  T a x  I n s t i t u t e  529

" C a l i f o r n i a ' s  U n i f o r m  D i v i s i o n  o f  I n c o m e  f o r  T a x  P u r p o s e s  
A c t , "  *

15 U . C . L . A .  L a w  R e v i e w  156 ( w i t h  F r a n k  H .  K e e s l i n g )

" R e f o r m  A c t  C h a n g e s  i n  P e n s i o n  a n d  P r o f i t  S h a r i n g  P l a n s , "
1971 S o u t h e r n  C a l i f o r n i a  T a x  I n s t i t u t e  137

?• •

L e c t u r e r : *

" T a x  P r o b l e m s  o f  C l o s e l y  H e l d  C o r p o r a t i o n s  a n d  T h e i r  S h a r c h o l c !  
C a l i f o r n i a  C o n t i n u i n g  E d u c a t i o n  o f  t h e  B a r ,  1974

" A d v i s i n g  o n  C a l i f o r n i a  T a x e s "
C a l i f o r n i a  C o n t i n u i n g  E d u c a t i o n  o f  t h e  l i a r ,  1975

" C a l i f o r n i a  S t a t e  a n d  L o c a l  T a x  R u l e s  P e r t a i n i n g  t o  t h e  
E n  t e  r  t  a  i m n e  n  t  I n d u s t r y "
C a l i f o r n i a  CPA F o u n d a t i o n ,  1974

T e a c h e r :

A d j u n c t  P r o f e s s o r  o f  L aw  i n  S t a t e  a n d  L o c a l  T a x e s ,
L o y o l a  U n i v e r s i t y ,  S c h o o l  o f  Lav;  
c o m m e n c i n g  J a n u a r y  1977.



E X EC U T IV E  SUMMARY OF P O S I T I O N  PAPER 

ON ALASKA O I L  AND GAS TAXAT ION 

By  J o h n  W a r r e n

A l a s k a ' s  e x i s t i n g  c o r p o r a t i o n  i n c o m e  t a x  m e e t s  

a l l  o f  t h e  g e n e r a l l y  r e c o g n i z e d  c r i t e r i a  o f  a  m o d e r n  a n d  

e f f i c i e n t  s t a t e  c o r p o r a t i o n  i n c o m e  t a x .  I t  i s  s i m p l e  a n d  

i n e x p e n s i v e  t o  c o m p l y  w i t h  a n d  e n f o r c e ,  i t  p r o v i d e s  

e q u a l i t y  amon g  t a x p a y e r s ,  a n d  i t  c o n t a i n s  r u l e s  f o r  t h e  

a l l o c a t i o n  o f  i n c o m e  t h a t  p r o v i d e  t h e  b e s t  p o s s i b l e  

a s s u r a n c e  a g a i n s t  o v e r t a x a t i o n  o r  u n d e r t a x a t i o n  o f  m u l t i  - 

s t a t e  b u s i n e s s e s .  T h e  s e v e r a l  b i l l s  w h i c h  t h e  h o g  i s l e  L u r e  

h a s  h a d  u n d e r  c o n s i d e r a t i o n  ( J l . B .  1-1 5 a n d  322,  5 . B .  105 

a n d  202) a r e  a l l  c h a n g e s  f o r  t h e  w o r s e  a s  f a r  o s  m e e t i n g  

t h e s e  c r i t e r i a  i s  c o n c e r n e d .

I f  t h e  A l a s k a  t a x  b a s e  f o r  o i l  c o m p a n i e s  w o r e  

t o  b e c o m e  t h e  g r e a t e r  o f  b o o k  i n c o m e  o r  f e d e r a l  t a x a b l e  

i n c o r . e  (11.B .  322) ,  t h e  D e p a r t m e n t  o f  R e v e n u e  a u d i t o r s  

c o u l d  n o  l o n g e r  r e l y  o n  f e d e r a l  a u d i t s .  R a t h e r ,  t h e y  

w o u l d  h a v e  t o  v e r i f y  t w o  s e t s  o f  f i g u r e s  f o r  e a c h  c o m p a n y .  

B e c a u s e  t h e  f i n a n c i a l  a c c o u n t i n g  r u l e s  f o r  d e t e r m i n a t i o n  

o f  b o o k  i n c o m e  a l l o w  s o m e  l e e w a y ,  t h e  D e p a r t m e n t  w o u l d  

h a v e  t o  a d o p t  r e g u l a t i o n s  t o  p r e v e n t  m a n i p u l a t i o n  o f  b o o k  

i n c o m e  f o r  t a x  a v o i d a n c e  p u r p o s e s  a n d  t o  a s s u r e  e q u a l i t y



among  t a x p a y e r s .  F u r t h e r m o r e ,  b e c a u s e  i n c o m e  o r  e x p e n s e s  

a r e  o f t e n  r e p o r t a b l e  i n  d i f f e r e n t  y e a r s  u n d e r  f e d e r a l  

i n c o m e  t a x  r u l e s  t h a n  t h e y  a r e  u n d e r  f i n a n c i a l  a c c o u n t i n g  

r u l e s ,  i n t r i c a t e  a d j u s t m e n t s  w o u l d  b e  n e c e s s a r y  t o  a v o i d  

i n c l u d i n g  t h e  s a m e  i t e m  i n  t h e  t a x  b a s e  f o r  t w o  y e a r s .

T h e  c h a n g i n g  o f  t h e  f o r m u l a  f o r  a p p o r t i o n m e n t '  

o f  i n c o m e  b y  s u b s t i t u t i n g  a n  o r i g i n  s a l e s  f a c t o r  ( " e x t r a c t i o n  

f a c t o r " )  f o r  t h e  d e s t i n a t i o n  s a l e s  f a c t o r  u s e d  b y  m o s t  

s t a t e s  (H . B .  322) w i l l  f o r c e  A l a s k a  t o  w i t h d r a w  f r o m  t h e  

M u l t i s t a t e  T a x  C o m p a c t  a n d  w i l l  d e p r i v e  t h e  s t a t e  o f  t h e  

b e n e f i t s  o f  t h e  j o i n t  a u d i t  p r o g r a m  o f  t h e  M u l t i s t a t e  T a x  

C o m m i s s i o n .  M o r e  i m p o r t a n t l y ,  t h e  u s e  o f  t h e  e x t r a c t i o n  

f a c t o r  c a n n o t  b e  j u s t i f i e d  u n d e r  t h e  g e n e r a l l y  a c c e p t e d  

p r i n c i p l e s  f o r  a p p o r t i o n m e n t  o f  t h e  i n c o m e  o f  a u n i t a r y  

b u s i n e s s .

D e t e r m i n i n j  A l a s k a  t a x  l i a b i l i t i e s  o n  t h e  b a s i s  

o f  s e p a r a t e  a c c o u n t i n g  (11.13. 14 5,  S . B .  105,  a n d  I I .  13. 322 

a s  am e nd e d  i n  t h e  S e n a t e )  i s  a n  e v e n  m o r e  d r a s t i c  d e p a r t u r e  

f r o m  g e n e r a l l y  a c c e p t e d  p r i n c i p l e s  o f  p r o p e r  s t a t e  t a x  

p o l i c y .  I t  w o u l d  f o r c e  A l a s k a  o u t  o f  t h e  M u l t i s t a t e  T a x  

C o m p a c t ,  w o u l d  c r e a t e  h o r r e n d o u s ,  a u d i t  p r o b l e m s  f o r  t h e  

D e p a r t m e n t  o f  R e v e n u e ,  a n d  m i g h t  e v e n  r e s u l t  i n  a  n o t  

r e v e n u e  l o s s  t o  t h e  s t a t e .

T h e  a n a l y t i c a l  a p p r o a c h e s ,  o f  t h e  D e p a r t m e n t  o f



E

R e v e n u e  a n d  t h e  s e v e r a l  c o n s u l t a n t s  w h o  h a v e  b e e n  a d v i s ­

i n g  t h e  L e g i s l a t u r e  l e a v e  m u c h  t o  b e  d e s i r e c L  T h e y  h a v e  

c r e a t e d  t h e  i m p r e s s i o n  t h a t  A l a s k a  d o c s  n o t  g e t  a s  m u c h

t a x  r e v e n u e  f r o m  t h e  o i l  c o m p a n i e s  a s  i t  s h o u l d  b e c a u s e

t h e  p r e s e n t  t a x  s t r u c t u r e  d o e s  n o t  a t t r i b u t e  t o  A l a s k a

t h e  n e t  i n c o m e  a c t u a l l y  e a r n e d  i n  A l a s k a .  T h e y  t h e n
i

a t t e m p t  t o  p e r s u a d e  t h e  s t a t e  t o  t u r n  i t s  b a c k  o n  a l l  o f  

t h e  p r i n c i p l e s  o f  s t a t e  t a x a t i o n  a n d  m u l t i s t a t e  b u s i n e s s  

t h a t  h a v e  b e e n  h a m m e r e d  o u t  o v e r  t h e  l a s t  c e n t u r y  — 

p r i n c i p l e s  t h a t  h a v e  b e e n  w i d e l y  e n d o r s e d  b y  t h e  c o u r t s ,  

b y  t a x  a d m i n i s t r a t o r s  o f  o t h e r  s t a t e s ,  a n d  b y  t a x  s c h o l a r s  ■ 

a n d  t o  a d o p t  i n s t e a d  o n e  o f  s e v e r a l  n ew  p r o p o s a l s .  T h e y  

h a v e  no  d i f f i c u l t y  i n  s h o w i n g  t h a t  t h e s e  p r o p o s a l s  w o u l d  

i n c r e a s e  A l a s k a ' s  t a x  c o l l e c t i o n s ,  b u t  t h e y  f a i l  c o m ­

p l e t e l y  t o  s h o w  t h a t  t h e y  w i l l  c o m e  a n y  c l o s e r  t o  t h e  

i d e a l  o f  t a x i n g  t h e  " n e t  i n c o m e  a c t u a l l y  e a r n e d  i n  A l a s k a , "  

no  r o r e  a n d  n o  l e s s .  A l a s k a  w o u l d  b e  i l l  a d v i s e d  t o  w a r p  

i t s  t a x  s t r u c t u r e  a w a y  f r o m  t h e  t r i e d  a n d  t r u e  p r i n c i p l e s  

s i m p l y  t o  c o l l e c t  m o r e  t a x e s  f r o m  o n e  t y p e  o f  b u s i n e s s .

i;
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O I L  AND GAS TAXAT ION 

B y  J o h n  S .  W a r r e n

I .  THE PRESENT ALASKA CORPORATION INCOME TAX

T h e  c r i t e r i a  o f  a  m o d e r n  a n d  e f f i c i e n t  s t a t e  

c o r p o r a t i o n  i n c o m e  t a x  a r e  t h a t  i t  s h o u l d  b e  s i m p l e  a n d  

i n e x p e n s i v e  t o  c o m p l y  w i t h  a n d  e n f o r c e ,  i t  s h o u l d  p r o v i d e  

e q u a l i t y  among  t a x p a y e r s ,  a n d  i t  s h o u l d  c o n t a i n  r u l e s  f o r  

t h e  a l l o c a t i o n  o f  i n c o m e  t h a t  w i l l  p r o v i d e  t h e  b e s t  

p o s s i b l e  a s s u r a n c e  a g a i n s t  o v e r t a x a t i o n  o r  u n d e r t a x a t i o n  

o f  m u l t i s t a t e  b u s i n e s s .  T h e  p r e s e n t  A l a s k a  c o r p o r a t i o n  

i n c o m e  t a x  s c o r e s  h i g h  o n  a l l  o f  t h e s e  p o i n t s .

B e c a u s e  A l a s k a  u s e s  a  t a x  b a s e  w h i c h  i s  f e d e r a l

t a x a b l e  i n c o m e  w i t h  o n l y  a  f e w  a d j u s t m e n t s ,  t h e  A l a s k a

r e t u r n  i s  e a s y  f o r  t h e  t a x p a y e r  t o  p r e p a r e  a n d  e a s y  f o r

t h e  D e p a r t m e n t  o f  R e v e n u e  t o  a u d i t .  B y  r e q u i r i n g  t a x -
1

p a y e r s  t o  r e p o r t  f e d e r a l  a u d i t  c h a n g e s ,  a n d  b y  h a v i n g  a n  

a g r e e m e n t  f o r  r e c i p r o c a l  e x c h a n g e  o f  i n f o r m a t i o n  w i t h  t h e  

f e d e r a l  g o v e r n m e n t ,  A l a s k a  g a i n s  t h e  b e n e f i t  o f  t h e  a u d i t  

e f f o r t  o f  t h e  U . S .  I n t e r n a l  R e v e n u e  S e r v i c e  f r e e  o f



c h a r c e .  I n  a d d i t i o n ,  A l a s k a  h a s  e f f e c t i v e l y  s h i f t e d  

t o  t h e  f e d e r a l  g o v e r n m e n t  t h e  b u r d e n  o f  a d j u d i c a t i n g  

d i s p u t e s  o v e r  t h e  m a k e - u p  o f  t h e  t a x  b a s e .

T h e  A l a s k a  l e g i s l a t u r e  h a s  s h o w n  a d m i r a b l e

r e s t r a i n t  i n  c r e a t i n g  s p e c i a l  c l a s s e s  o f  t a x p a y e r s .
2 3

H i g h w a y  c o n s t r u c t i o n  c o n t r a c t o r s  a n d  h a l i b u t  f i s h e r s

h a v e  b e e n  g r a n t e d  p r e f e r e n t i a l  t r e a t m e n t ,  a n d  b a n k s  a n d
4 5

s a v i n g s  a n d  l o a n  a s s o c i a t i o n s  a n d  i n s u r a n c e :  c o m p a n i e s

h a v e  b e e n  m a d e  s u b j e c t  t o  o t h e r  t a x e s  i n  l i e u  o f  t h e

c o r p o r a t i o n  i n c o m e  t a x .  W i t h  t h e s e  m i n o r  e x c e p t i o n s ,

c o r p o r a t i o n s  a r e  t r e a t e d  e q u a l l y  u n d e r -  t h e  p i  l a w .

I n  t h e  a r e a  o f  a l l o c a t i o n  o f  i n c o m e ,  A l a s k a  h a s  

a d o p t e d  t n e  s a m e  s e t  o f  r u l e s  t h a t  h a s  b e e n  a d o p t e d  b y  27 

o f  t h e  4:  s t a t e s  ( i n c l u d i n g  D i s t r i c t  o f  C o l u m b i a )  t h a t  

i m p o s e  t a x e s  o n  o r  m e a s u r e d  b y  c o r p o r a t e  n e t  i n c o m e ,  

n a m e l y ,  t h e  r u l e s  s e t  f o r t h  i n  t h e  U n i f o r m  D i v i s i o n  o f  

I n c o m e  f o r  T a x  P u r p o s e s  A c t  (UD ITPA )  a n d  i n  t h e  M u l t i s t a t e  

T a x  C o m p a c t .  T h e  UD IT PA  a n d  C o m p a c t  r u l e s  p r o v i d e  f o r  t h e  

a p p o r t i o n m e n t  o f  b u s i n e s s  i n c o m e  b y  a  f o r m u l a  c o n s i s t i n g  o f  

t h e  f a c t o r s  o f  p r o p e r t y ,  p a y r o l l ,  a n d  s a l e s ,  a n d  t h i s  

f o r m u l a  i s  a l s o  u s e d  b y  a  n u m b e r  o f  t h e  s t a t e s  ' h a t  h a v e  

n o t  a c t u a l l y  a d o p t e d  UD ITPA  o r  t h e  C o m p a c t .



UD IT P A  a n d  t h e  C o m p a c t  r e p r e s e n t  a  m a j o r  e f f o r t  

t o  s o l v e ,  b y  i n t e r s t a t e  c o o p e r a t i o n ,  t h e  p r o b l e m  o f  l a c k  

o f  u n i f o r m i t y  i n  s t a t e  t a x a t i o n  o f  m u l t i s t a t e  b u s i n e s s ,  

a n d  A l a s k a  i s  t o  b e  c u n u n e n d e d  f o r  j o i n i n g  i n  t h i s  e f f o r t .  

T h e  e x t e n t  o f  A l a s k a ' s  e n t h u s i a s m  f o r  t h e  C o m p a c t  i s  

d e m o n s t r a t e d  b y  t h e  f a c t  t h a t  i t s  C o m m i s s i o n e r  o f  R e v e n u e  

s i t s  a s  T r e a s u r e r  o f  t h e  M u l t i s t a t e  T a x  C o m m i s s i o n ,  t h e  

b o d y  w h i c h  a d m i n i s t e r s  t h e  C o m p a c t .

H . THE ZE I FMAN  AND AINSWORTH PROPOSALS

- P r o f e s s o r s  J e r o m e  M.  Z e i f m a n  a n d  K e n n e t h  G .  

A i n s w o r t h ,  a s  c o n s u l t a n t s  t o  t h e  A l a s k a  D e p a r t m e n t  o f  

R e v e n u e ,  h a v e  c r i t i c i z e d  t h e  p r e s e n t  c o r p o r a t i o n  i n c o m e  

t a x  a s  i t  a p p l i e s  t o  t h e  p e t r o l e u m  i n d u s t r y  a n d  h a v e  

r e c o m m e n d e d  t w o  s i g n i f i c a n t  c h a n g e s .  T h e y  c o n t e n d  t h a t  

t h e  p r e s e n t  s y s t e m  o f  t a x i n g  t h e  i n c o m e  o f  o i l  c o m p a n i e s  

i s  d e f i c i e n t  b e c a u s e  t h e  t a x  b a s e  ( f e d e r a l  t a x a b l e  i n c o m e )  

i s  t c o  s m a l l  a n d  t h e  UD ITP A  a p p o r t i o n m e n t  f o r m u l a  d o e s  

n o t  a s s i g n  e n o u g h  o f  t h e  t a x  b a s e  t o  A l a s k a .  T h e y  

r e c o m m e n d  t h a t  t h e  t a x  b a s e  f o r  o i l  c o m p a n i e s  b e  e q u a l  

t o  t h e  g r e a t e r  o f  b o o k  i n c o m e  o r  f e d e r a l  t a x a b l e  i n ­

c o m e  a n d  t h a t  t h e  s a l e s  f a c t o r  i n  t h e  a p p o r t i o n m e n t  

f o r m u l a  f o r  o i l  c o m p a n i e s  b e  c h a n g e d  f r o m  a  d e s t i n a t i o n



t h e o r y  t o  a n  o r i g i n  t h e o r y .

A .  E f f e c t  on A l a s k a ' s  M em bersh ip  i n  t h e  M u l t i s t a t e  T a x  Ccm oac t

T h e  f i r s t  p o i n t  t o  n o t e  a b o u t  t h e  Z e i f m a n  a n d

A i n s w o r t h  p r o p o s a l s  i s  t h a t  t h e y  a r e  i n c o m p a t i b l e  w i t h

A l a s k a ' s  c o n t i n u e d  m e m b e r s h i p  i n  t h e  M u l t i s t a t e  T a x

C o m p a c t .  A r t i c l e  I I I  o f  t h e  C o m p a c t  p r o v i d e s  t h a t  a n y

t a x p a y e r  s u b j e c t  t o  a  t a x  o n  o r  m e a s u r e d  b y  n e t  i n c o m e

u n d e r  t h e  l a v / s  o f  a  p a r t y  s t a t e  m u s t  b e  g i v e n  t h e  e l e c t i o n

t o  a p p o r t i o n  a n d  a l l o c a t e  h i s  i n c o m e  u n d e r  t h e  r u l e s  s e t

f o r t h  i n  A r t i c l e  I V  ( w h i c h  a r e  t h e  UD IT PA  r u l e s ) . T h e
¥

£  o n l y  e x c e p t i o n s  a r e  f o r  f i n a n c i a l  o r g a n i z a t i o n s  a n d

p u b l i c  u t i l i t i e s ,  a n d  i t  h a s  b e e n  h e l d  t h a t  o i l  c o m p a n i e s
6

a r e  n e t  e x c l u d a b l e .  T h e  s a l e s  f a c t o r  s e t  f o r t h  i n  

A r t i c l e  I V  i s  a  d e s t i n a t i o n  f a c t o r .  T h e r e f o r e ,  i f  A l a s k a  

s u b j e c t s  o i l  c o m p a n i e s  t o  a  t a x  o n  o r  m e a s u r e d  b y  n e t  

i n c o m e  a n d  r e q u i r e s  t h e m  t o  u s e  a n  o r i g i n  s a l e s  f a c t o r ,  

A l a s k a  w i l l  b e  i n  b r e a c h  o f  t h e  C o m p a c t .

O f  c o u r s e  A l a s k a  c a n  c o n s i d e r  v / i t h d r a v / i n g  f r o m  

t h e  C o m p a c t  b e f o r e  e n a c t i n g  t h e  Z e i f m a n  a n d  A i n s w o r t h  

p r o p o s a l s ,  b u t  t h i s  w o u l d  d e p r i v e  A l a s k a  o f  t h e  b e n e f i t s  

o f  t h e  j o i n t  a u d i t  p r o g r a m  o f  t h e  M u l t i s t a t e  T a x  C o m m i s s i o n .

*
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B. Use o f  Book Incom e as  t h e  T a x  Base

E n a c t m e n t  o f  P r o f e s s o r s  Z e i f m a n  a n d  A i n s w o r t h ' s  

p r o p o s a l  t h a t  b o o k  i n c o m e  b e  u s e d  a s  t h e  t a x  b a s e  f o r  o i l  

c o m p a n i e s  w o u l d  b e  a  g i a n t  s t e p  b a c k w a r d  f r o m  t h e  g o a l  o f  

u n i f o r m i t y ,  w o u l d  c r e a t e  i n e q u a l i t y  a m o n g  t a x p a y e r s  

s i m i l a r l y  s i t u a t e d ,  w o u l d  i n c r e a s e  t h e  s t a t e ' s  a u d i t  

b u r d e n ,  a n d  w o u l d  r a i s e  q u e s t i o n s  o f  c o n s t i t u t i o n a l i t y .  

F u r t h e r m o r e ,  t h e i r  c r i t i c i s m  o f  f e d e r a l  t a x a b l e  i n c o m e  a s  

t h e  t a x  b a s e  b e t r a y s  a  l a c k  o f  u n d e r s t a n d i n g  o f  t h e  

u n i t a r y  b u s i n e s s  c o n c e p t .

(1) Th e  A n a l y t i c a l  E r r o r

P r o f e s s o r s  Z e i f m a n  a n d  A i n s w o r t h  a r e  c o r r e c t  i n  

s a y i n g  t h a t  b y  u s i n g  f e d e r a l  t a x a b l e  i n c o m e  a s  t h e  t a x  

b a s e ,  A l a s k a  a c c e d e s  t o  t h e  j u d g m e n t  o f  C o n g r e s s  r e g a r d ­

i n g  t a x  i n c e n t i v e s  f o r  i n d u s t r i a l  e x p a n s i o n ;  b u t  t h e y  a r e  

w r o n g  i n  c o n t e n d i n g  t h a t  a l t h o u g h  i t  m a y  b e  a l l  r i g h t  f o r  

A l a s k a  t o  b e a r  t h e  b u r d e n  o f  t a x  i n c e n t i v e s  f o r  e x p a n s i o n  

w i t h i n  t h e  s t a t e ,  i t  i s  u n f a i r  f o r  i t  t o  b e a r  a n y  b u r d e n  

f o r  e x p a n s i o n  o u t s i d e  t h e  s t a t e .  U n d e r  t h e  u n i t a r y  

b u s i n e s s  c o n c e p t ,  w h i c h  i s  a  c o r n e r s t o n e  o f  a l l  m o d e r n  

s t a t e  t a x  s y s t e m s ,  i n c l u d i n g  A l a s k a ' s , -  a n  i n t e g r a t e d  

m u l t i s t a t e  b u s i n e s s  i s  l o o k e d  u p o n  a s  a  s i n g l e  u n i t ,  a n d



e a c h  s t a t e  i n  w h i c h  t h e  b u s i n e s s  i s  c a r r i e d  o n  i s  e n ­

t i t l e d  t o  t a x  a  p o r t i o n  o f  t h e  v / h o l e .  W h a t e v e r  h a p p e n s  

a t  a n y  p l a c e  w h e r e  t h e  b u s i n e s s  i s  c a r r i e d  o n  a f f e c t s  t h e  

b u s i n e s s  e v e r y w h e r e .  F o r  e x a m p l e ,  i f  a n  a i r l i n e  s e r v e s  

A l a s k a ,  t h e  W e s t e r n  s t a t e s ,  H a w a i i . ,  a n d  M e x i c o  a n d  i f  o n e  

o f  i t s  a i r l i n e r s  c r a s h e s  i n  M e x i c o ,  t h e  l o s s  i s  b o r n e  b y  

t h e  e n t i r e  b u s i n e s s ,  a n d  t h e  r e s u l t i n g  t a x  d e d u c t i o n  

r e d u c e s  t h e  t a x  b a s e  i n  A l a s k a  a n d  e v e r y w h e r e  e l s e .  

S i m i l a r l y ,  i f  a n  o i l  c o m p a n y  t h a t  i s  a c t i v e  i n  A l a s k a  a n d  

e l s e w h e r e  m a k e s  a  m a j o r  d i s c o v e r y  i n  B r a z i l ,  t h e  u n i t a r y  

c o n c e p t  w o u l d  e n t i t l e  A l a s k a  t o  s h a r e  i n  t h e  i n c r e a s e d  

t a x  b a s e  t h a t  w o u l d  r e s u l t  f r o m  t h e  B r a z i l i a n  p r o d u c t i o n .

Z e i f m a n  a n d  A i n s w o r t h  s a y  t h a t  A l a s k a  s h o u l d  

n o t  g o  a l o n g  w i t h  C o n g r e s s  i n  e n a c t i n g  t a x  i n c e n t i v e s  t o  

m o t i v a t e  e x p l o r a t i o n  i n  B r a z i l ,  b u t  o n l y  t o  m o t i v a t e  

e x p l o r a t i o n  i n  A l a s k a .  T h i s  m a k e s  n o  m o r e  s e n s e  t h a n  t o  

s a y  t h a t  t h e  a i r l i n e  s h o u l d  n o t  b e  a l l o w e d  t o  r e d u c e  i t s  

t a x  b a s e  b y  l o s s  d e d u c t i o n s  f o r  c r a s h e s  i n  M e x i c o ,  b u t  

o n l y  f o r  c r a s h e s  i n  A l a s k a .  T h e  p o i n t  i s  t h a t  a l t h o u g h  a  

c a s e  m i g h t  b e  m a d e  f o r  n o t  a l l o w i n g  a n y  d e d u c t i o n  w h a t ­

s o e v e r  f o r  c a s u a l t y  l o s s e s  o r  e x p l o r a t i o n  e x p e n s e s ,  i t  i s  

f a l l a c i o u s  t o  a r g u e  t h a t  A l a s k a  i s  v i c t i m i z e d  w h e n  i t s  

t a x  b a s e  i s  r e d u c e d  b y  s u c h  e v e n t s  o c c u r r i n g  o u t s i d e
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A l a s k a .  T h a t  a r g u m e n t  i s  t h e  e q u i v a l e n t  o f  s a y i n g  t h a t  

A l a s k a  a c c e p t s  t h e  u n i t a r y  b u s i n e s s  c o n c e p t  o n  t h e  i n c o m e  

s i d e  b u t  r e j e c t s  i t  o n  t h e  d e d u c t i o n  s i d e .

(2) Th e  R e t r e a t  f r o m  U n i f o r m i t y

A l a s k a ' s  r e j e c t i o n  o f  f e d e r a l  t a x a b l e  i n c o m e  i n  

f a v o r  o f  b o o k  i n c o m e  v / o u l d  r u n  c o u n t e r  t o  t h e  t r e n d  

t o w a r d  u n i f o r m i t y  w h i c h  A l a s k a  h a s  s o  f a r  s u p p o r t e d .

T h i s  may  b e  s h o w n  b y  q u o t i n g  w h a t  P r o f e s s o r s  Z e i f m a n  a n d  

A i n s w o r t h  a n d  o t h e r s  w r o t e  i n  1965:

"Any '  s e r i o u s  p r o p o s a l s  f o r  u n i f o r m i t y  o f  
S t a t e  i n c o m e  t a x  b a s e s  m u s t  t a k e  i n t o  
a c c o u n t  t h e  f a c t  t h a t  t h e  I n t e r n a l  R e v e n u e  
C o d e  d o m i n a t e s  a l l  i n c o m e  t a x a t i o n  i n  t h e  
U n i t e d  S t a t e s  a n d  i s  a  m a j o r  f o r c e  i n  t h e  
N a t i o n ' s  b u s i n e s s  l i f e .  F e d e r a l  t a x  l a w s  
a l r e a d y  p r o v i d e  t h e  c ommon  f r a m e  o f  
r e f e r e n c e  a r o u n d  w h i c h  S t a t e  l a w s  t e n d  t o  
b e  b u i l t  a n d  t a x p a y e r s  r e n d  t o  r e g a r d  c o m ­
p l i a n c e  w i t h  F e d e r a l  d e f i n i t i o n s  o f  t h e  
t a x  b a s e  a s  b y p r o d u c t s  o f  c o m p l i a n c e  w i t h  
F e d e r a l  d e f i n i t i o n s .  A s  a  r e s u l t  u n i f o r m i t y  
o f  S t a t e  l a w s  c a n  b e s t  b e  a c h i e v e d  t h r o u g h  
c l o s e r  c o n f o r m i t y  o f  S t a t e  a n d  F e d e r a l  
d e f i n i t i o n s .

" T h e  C o m m i t t e e  d o e s  n o t  r e c o m m e n d  t h a t  c o n ­
f o r m i t y  b e  r e q u i r e d  t o  t h e  e x t e n t  t h a t  t h e  
S t a t e s  a r c  p r e c l u d e d  f r o m  f o r m u l a t i n g  t h e i r  
own  t a x  p o l i c i e s .  H o w e v e r ,  i t  d o e s  r e c o m ­
mend  t h a t  e a c h  S t a t e  b e  r e q u i r e d  t o  u s e ,  
a s  a  s t a r t i n g  p o i n t  f o r  t h e  c o m p u t a t i o n  o f  
t a x a b l e  i n c o m e ,  t h e .  f i g u r e  w h i c h  i s  r e p o r t e d



t o  t h e  F e d e r a l  G o v e r n m e n t  u n d e r  t h e  I n t e r n a l  
R e v e n u e  C o d e . " ^

T h i s  r e c o m m e n d a t i o n  w a s  r e a c h e d  a f t e r  a  l o n g  

a n d  i n t e n s i v e  s t u d y  o f  s t a t e  t a x a t i o n  o f  i n t e r s t a t e  

c o m m e r c e ,  a n d  a l t h o u g h  t h e  b i l l  e m b o d y i n g  t h e  r e c o m m e d a t i o n  

w a s  n o t  p a s s e d  b y  C o n g r e s s  b e c a u s e  o f  s t a t e  r e s i s t a n c e  t o  

f e d e r a l  i n t e r v e n t i o n  i n  t h i s  a r e a ,  t h e  s t a t e m e n t  s t i l l  

s t a n d s  a s  a  c o g e n t  c o m m e n t  o n  o n e  a s p e c t  o f  t h e  u n i f o r m i t y  

p r o b l e m .

* (3) The  I n c r e a s e d  C o m p l i a n c e  a n d  E n f o r c e m e n t  B u r d e n s

I n  1964 Z e i f m a n  a n d  A i n s w o r t h ,  e t  a l . ,  s i n g l e d  

o u t  A l a s k a  f o r  s p e c i a l  p r a i s e  i n  i t s  u s e  o f  f e d e r a l  t a x ­

a b l e  i n c o m e  a s  i t  e x i s t s  f r o m  t i m e  t o  t i m e  a n d  w i t h  a  

m i n im um  o f  s t a t e  a d j u s t m e n t s .  T h e y  w r o t e :

" A l a s k a ' s  i n c o m e  t a x  s t a t u t e  i l l u s t r a t e s  
t h e  s i m p l i c i t y  w i t h  w h i c h  t h e  r e q u i r e ­
m e n t s  o f  a  m o v i n g - b a s e  s t a t e  c a n  b e  p r e ­
s e n t e d .  I n  t h a t  S t a t e ,  t h e  t a x p a y e r ,  
h a v i n g  m a s t e r e d  t h e  p r o b l e m s  o f  h i s  
F e d e r a l  r e t u r n ,  c a n  q u i c k l y  d e t e r m i n e  
f r o m  t h e  A l a s k a  s t a t u t e  t h e  m a n n e r  i n  
w h i c h  i t  d e p a r t s  f r o m  t h e  F e d e r a l  b a s e .
I f  t h e  t a x p a y e r  r e f e r s  o n l y  t o  t h e  
r e t u r n ,  h i s  t a s k  i s  e v e n  s i m p l e r ,  s i n c e  
A l a s k a  m a k e s  o n l y  t w o  s l i g h t  a d j u s t m e n t s ,  
T h e s e  a d j u s t m e n t s  r e q u i r e  t h e  t a x p a y e r  
t o  a d d  b a c k  A l a s k a  i n c o m e  t a x e s  a n d  

■ c o n t r i b u t i o n s  t o  n o n - A l a s k a  c h a r i t i e s .
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T h e  f i g u r e s  f o r  A l a s k a  i n c o m e  t a x e s  a n d  
c o n t r i b u t i o n s  t o  n o n - A l a s k a n  c h a r i t i e s  
a r e  r e a d i l y  a v a i l a b l e  b o t h  f r o m  t h e  t a x ­
p a y e r ' s  A l a s k a  r e t u r n  a n d  t h e  s c h e d u l e s  
r e q u i r e d  i n  s u p p o r t  o f  t h e  F e d e r a l  r e t u r n .

Now Z e i f m a n  a n d  A i n s w o r t h  w o u l d  h a v e  A l a s k a  

a b a n d o n  t h i s  c o m m e n d a b l y  s i m p l e  a p p r o a c h  a n d  r e q u i r e  o n e  

c l a s s  o f  t a x p a y e r s  t o  u s e  a s  i t s  t a x  b a s e  t h e  g r e a t e r  o f  

b o o k  i n c o m e  o r  f e d e r a l  t a x a b l e  i n c o m e .  T h e y  s t a t e  t h a t  

b o o k  i n c o m e  i s  a  r e a d i l y  a v a i l a b l e  f i g u r e  b e c a u s e  i t  i s  

r e p o r t e d  t o  s t o c k h o l d e r s  a n d  t o  t h e  S e c u r i t i e s  a n d  E x c h a n g e  

C o m m i s s i o n ,  b u t  t h e n  t h e y  s u g g e s t  t h a t  A l a s k a  w i l l  w a n t  

• t o  p r e s c r i b e  i t s  own  s p e c i f i c  r e q u i r e m e n t s  f o r  t h e  d e t e r ­

m i n a t i o n  o f  b o o k  f i g u r e s .  T h e  c o m p l i a n c e  b u r d e n  c r e a t e d  

b y  t h i s  p r o p o s a l  c o u l d  p r o b a b l y  b e  c o p e d  w i t h  b y  t h e  t a x  

d e p a r t m e n t s  o f  t h e  m a j o r  o i l  c o m p a n i e s ,  b u t  o n e  w o n d e r s  

w h e t h e r  t h e  D e p a r t m e n t  o f  R e v e n u e  i s  p r e p a r e d  f o r  w h a t  

w o u l d  s u r e l y  b e  a  g r e a t l y  i n c r e a s e d  a d m i n i s t r a t i v e  b u r d e n .

T o  b e g i n  w i t h ,  I I . D .  322,  t h e  b i l l  i n c o r p o r a t i n g  

t h e  Z e i f m a n  a n d  A i n s w o r t h  p r o p o s a l s ,  ( p r i o r  t o  t h e  S e n a t e  

a m e n d m e n t  i n  f u l l ) , p u t s  u p o n  t h e  D e p a r t m e n t  t h e  b u r d e n  

o f  i s s u i n g  a n d  e n f o r c i n g  r e g u l a t i o n s  f o r  t h e  d e t e r m i n a t i o n  

o f  n e t  i n c o m e  w h e r e  b o o k  i n c o m e  i s  f o r  s o m e  r e a s o n  u n s a t i s ­

f a c t o r y .



_ _ _ _ _

S i n c e  t h e  r e c o m m e n d a t i o n  i s  t h a t  t h e  t a x  b a s e

f o r  o i l  c o m p a n i e s  b e  b o o k  i n c o m e  o r  f e d e r a l  t a x a b l e  

i n c o m e ,  w h i c h e v e r  i s  g r e a t e r ,  t h e  D e p a r t m e n t  o f  R e v e n u e  

a u d i t o r s  w i l l  h a v e  t o  v e r i f y  t w o  s e t s  o f  f i g u r e s  f o r  e a c h  

t a x p a y e r  a n d  t h e n  w i l l  h a v e  t o  m a k e  a  d e t e r m i n a t i o n  a s  t o  

w h e t h e r  b o o k  i n c o m e  s a t i s f i e s  t h e  D e p a r t m e n t ' s  r e g u l a t i o n s .  

F u r t h e r m o r e ,  i n t r i c a t e  a d j u s t m e n t s  w i l l  h a v e  t o  b e  w o r k e d  

o u t  t o  a v o i d  t a x i n g  t h e  s a m e  i n c o m e  t w i c e .  F o r  e x a m p l e ,  

b o c k  i n c o m e  m a y  b e  h i g h e r  t h a n  f e d e r a l  t a x a b l e  i n c o m e  i n  

o n e  y e a r  b e c a u s e  o f  a c c e l e r a t e d  d e p r e c i a t i o n  t a k e n  o n  t h e  

f e d e r a l  r e t u r n ,  a n d  t h e n  f e d e r a l  t a x a b l e  i n c o m e  m a y  b e  

h i g h e r  t h a n  b o o k  i n c o m e  i n  a  l a t e r  y e a r  b e c a u s e  o f  

r e c a p t u r e  o f  t h e  d e p r e c i a t i o n  u n d e r  t h e  f e d e r a l  t a x  

r u l e s .  C o n v e r s e l y ,  f e d e r a l  t a x a b l e  i n c o m e  m a y  b e  h i g h e r  

t h a n  b o o k  i n ' c o m e  i n  o n e  y e a r  b e c a u s e  o f  p r e p a i d  i n c o m e  

w h i c h  m u s t  b e  r e p o r t e d  i n  t h e  y e a r  o f  r e c e i p t  u n d e r  t h e  

f e d e r a l  t a x  r u l e s ,  a n d  t h e n  b o o k  i n c o m e  ma y  b e  h i g h e r  

t h a n  f e d e r a l  t a x a b l e  i n c o m e  i n  a  l a t e r  y e a r  w h e n  t h e  

p r e p a i d  i n c o m e  i s  e a r n e d  a n d  b e c o m e s  r e p o r t a b l e  f o r  

f i n a n c i a l  s t a t e m e n t  p u r p o s e s .  M a n y  m o r e  s u c h  e x a m p l e s  

c o u l d  b e  c i t e d .  F a i r n e s s  v / o u l d  d e m a n d  t h a t  a d j u s t m e n t s  

b e  mad e  i n  a l l  s u c h  c a s e s  t o  p r e v e n t  t h e  s a m e  i t e m  f r o m  

b e i n g  i n c l u d e d  i n  t h e  t a x  b a s e  f o r  t w o  y e a r s .  F a i l u r e  t o  

a l l o w  s u c h  a d j u s t m e n t s  c o u l d  c r e a t e  s u c h  a r b i t r a r y  a n d
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c a p r i c i o u s  d i f f e r e n c e s  i n  t h e  r e l a t i v e  t a x  b u r d e n s  o f  

t a x p a y e r s  t h a t  a  s e r i o u s  q u e s t i o n  o f  d e n i a l  o f  e q u a l  p r o -  

t e c t i o n  o f  t h e  l a w  w o u l d  a r i s e .  A l t h o u g h  s i n g l i n g  o u t  o i l  

c o m p a n i e s  f o r  s p e c i a l  t a x '  t r e a t m e n t  m i g h t  p r o v i d e  a  " r e a s o n ­

a b l e  c l a s s i f i c a t i o n "  d e f e n s e  t o  a n  a t t a c k  b a s e d  o n  t h e  e q u a l  

p r o t e c t i o n  c l a u s e ,  t h e  d e f e n s e  w i l l  b r e a k  d o w n  i f  t h e  

s p e c i a l  t a x  t r e a t m e n t  c r e a t e s  d i s c r i m i n a t i o n  a m o n g  t a x p a y e r s  

w i t h i n  t h e  c l a s s .

F i n a l l y ,  i t  s h o u l d  b e  n o t e d  t h a t  a l t h o u g h  

Z e i f m a n  a n d  A i n s w o r t h  s e e m  t o  t h i n k  t h a t  t h e i r  b o o k  

i n c o m e  a p p r o a c h  c o u l d  b e  a c c o m m o d a t e d  i n t o  t h e  j o i n t  

a u d i t  p r o g r a m  o f  t h e  M u l t i s t a t e  T a x  C o m m i s s i o n ,  t h e y  h a v e  

o v e r l o o k e d  t h e  f a c t  t h a t  t h e i r  o t h e r  r e c o m m e n d a t i o n  o f  

c h a n g i n g  t o  a n  o r i g i n  s a l e s ,  f a c t o r  w i l l  r e q u i r e  A l a s k a  t o  

l e a v e  t h e  C o m p a c t  a l t o g e t h e r .  E v e n  i f  A l a s k a  d o e s  n o t  

v o l u n t a r i l y  w i t h d r a w  f r o m  t h e  C o m p a c t  a n d  i s  n o t  e x p e l l e d  

b y  a c t i o n  o f  t h e  C o m m i s s i o n ,  a n y  o i l  c o m p a n y  - c o u l d  f o r c e  

t h e  i s s u e  i n t o  c o u r t  b y  r e f u s i n g  t o  s u b m i t  t o  a  j o i n t  

a u d i t  i n  w h i c h  A l a s k a  i s  p a r t i c i p a t i n g .

( A ) T h e  D u e  P r o c e s s  Q u e s t i o n

I t  a p p e a r s  t h a t  u n d e r  t h e  Z e i f m a n  a n d  A i n s w o r t h  

p r o p o s a l s  t h e  i n c o m e  t a x a b l e  b y  A l a s k a  w i l l  b e  d e t e r m i n e d  

b y  a p p l y i n g  t h e  t h r e e - f a c t o r  a p p o r t i o n m e n t  f o r m u l a  t o  

t o t a l  b o o k  i n c o m e .  T h u s  t h e y  w o u l d  i g n o r e  t h e  d i s t i n c ­

t i o n  b e t w e e n  b u s i n e s s  a n d  n o n b u s i n e s s  i n c o m e  t h a t  i s  m a d e  

b y  UD ITPA . U n d e r  U D IT P A  ( a n d  l i k e w i s e  u n d e r  t h e  C o m p a c t



a n d  c u r r e n t  A l a s k a  l a w )  o n l y  b u s i n e s s  i n c o m e  i s  t o  b e  

a p p o r t i o n e d  b y  f o r m u l a ,  a n d  n o n b u s i n e s s  i n c o m e  i s  t o  b e  

a l l o c a t e d  a c c o r d i n g  t o  s p e c i f i c  r u l e s  a s  t o  s i t u s .

• " B u s i n e s s  i n c o m e "  i s  d e f i n e d  a s  " i n c o m e  a r i s i n g

f r o m  t r a n s a c t i o n s  a n d  a c t i v i t y  i n  t h e  r e g u l a r  c o u r s e  o f

t h e  t a x p a y e r ' s  t r a d e  o r  b u s i n e s s ,  a n d  i n c l u d e s  i n c o m e

f r o m  t a n g i b l e  a n d  i n t a n g i b l e  p r o p e r t y  i f  t h e  a c q u i s i t i o n ,

m a n a g e m e n t ,  a n d  d i s p o s i t i o n  o f  t h e  p r o p e r t y  c o n s t i t u t e

i n t e g r a l  p a r t s  o f  t h e  t a x p a y e r ' s  r e g u l a r  t r a d e  o r  b u s i n e s s  
9 10

o p e r a t i o n s . "  A l l  o t h e r  i n c o m e  i s  " n o n b u s i n e s s  i n c o m e . "

P r o b a b l y  a l l  m a j o r  o i l  c o m p a n i e s  i n c l u d e  s o m e  i n c o m e  o n  

t h e i r  f i n a n c i a l  s t a t e m e n t s  t h a t  w o u l d  b e  n o n b u s i n e s s  i n ­

c o m e ,  s u c h  a s  d i v i d e n d s ,  i n t e r e s t ,  r e n t s ,  a n d  r o y a l t i e s  

p r o d u c e d  b y  t a n g i b l e  o r  i n t a n g i b l e  p r o p e r t y  t h a t  i s  n e t  

a n  i n t e g r a l  p a r t  o f  t h e i r  r e g u l a r  b u s i n e s s .  U n d e r  t h e  

UDITPA r u l e s  s u c h  n o n b u s i n e s s  i n c o m e  w o u l d  b e  a l l o c a t e d  

t o  t h e  c o m m e r c i a l  d o m i c i l e  o f  t h e  c o r p o r a t i o n  ( d i v i d e n d s  

a n d  i n t e r e s t )  , o r  t o  t h e  s i . t u s  o f  t h e  p r o p e r t y  ( r e n t s )  ,

o r  t o  t h e  p l a c e  w h e r e  t h e  p r o p e r t y  i s  u t i l i z e d  ( p a t e n t  o r
11

c o p y r i g h t  r o y a l t i e s ) . B u t  i f  A l a s k a  r e q u i r e s  o i l  

c o m p a n i e s  t o  a p p o r t i o n  t h e i r  e n t i r e  b o o k  i n c o m e  b y  

f o r m u l a ,  s ome  o f  t h i s  n o n b u s i n e s s  i n c o m e  w i l l  b e  t a x e d  b y



U n d e r  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n ,  a  s t a t e  m a y  t a x  t h e  i n c o m e  o f  a  

f o r e i g n  c o r p o r a t i o n  o n l y  t o  t h e  e x t e n t  t h a t  t h e  i n c o m e  i s

d e r i v e d  f r o m  o r  a t t r i b u t a b l e  t o  s o u r c e s  w i t h i n  t h e  s t a t e .

I n  t h e  c a s e  o f  a  m u l t i s t a t e  u n i t a r y  b u s i n e s s ,  i t  i s  f a i r

t o  s a y  t h a t  t h e  b u s i n e s s  i n c o m e  i s  d e r i v e d  f r o m  a l l  o f

t h e  s t a t e s  i n  w h i c h  t h e  b u s i n e s s  i s  c a r r i e d  o n ,  a n d  i t  i s

a p p r o p r i a t e  t o  d e t e r m i n e  t h e  p o r t i o n  a t t r i b u t a b l e  t o  e a c h
13

s t a t e  b y  a  f o r m u l a .  B u t  i f  n o n b u s i n e s s  i n c o m e  i s  

i n c l u d e d  i n  t h e . b a s e  t o  w h i c h ,  t h e  a p p o r t i o n m e n t  f o r m u l a  

i s  a p p l i e d ,  t h e n  o n e  o r  m o r e  o f  t n e  s t a t e s  m a y  b e  t a x i n g  

i n c o m e  w h i c h  h a s  n o  c o n n e c t i o n  w i t h  a c t i v i t i e s  o r  p r o p ­

e r t y  i n  t h a t  s t a t e ;  a n d  t h i s  i s  a  v i o l a t i o n  o f  d u e  

p r r  c e s s .

T h e  W i l l i s  S u b c o m m i t t e e ' s  p r o p o s e d  b i l l  ( H . R .
• •

11793, 85th  C o n g r e s s )  w o u l d  a l s o  h a v e  o b l i t e r a t e d  t h e  

d i s t i n c t i o n  b e t w e e n  b u s i n e s s  a n d  n o n b u s i n e s s  i n c o m e  a n d  

r e q u i r e d  t o t a l  i n c o m e  t o  b e  a p p o r t i o n e d  b y  f o r m u l a .  A 

n u m b e r  o f  w e l l - q u a l i f i e d  w i t n e s s e s  t e s t i f i e d  t h a t  t h i s  

w o u l c  b e  u n c o n s t i t u t i o n a l .  I t  i s  p o s s i b l e  t h a t  t h e  

c o u r t s  w o u l d  u p h o l d  C o n g r e s s '  p o w e r  t o  w a i v e  d u e  p r o c e s s  

i n  f u r t h e r a n c e  o f  t h e  c o m m e r c e  c l a u s e ,  b u t  a  s t a t e  c o u l d  

n o t  d o  t h i s  o n  i t s  o w n .

12
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C. Use of an O r i g i n  - O r i e n t e d  S a l e s  F a c t o r  ( " E x t r a c t i o n  

F a c t o r " ) .

T h e  D e p a r t m e n t  o f  R e v e n u e  h a s  n o t e d  s o m e  c o n c e r n

t h a t  "the p r e s e n t  i n c o m e  t a x  s t r u c t u r e  d o e s  n o t  r e t u r n  t o

th e  State of A l a s k a  9.4 p e r c e n t  o f  t h e  n e t  i n c o m e  a c t u -
15

a l l y  e a r n e d  in A l a s k a , "  a n d  i t  h a s  f o u n d  t h a t  t h e  f a u l t

lies m a i n l y  w i t h  t h e  d e s t i n a t i o n  s a l e s  f a c t o r  w h i c h

" c o m o l e t e l y  f a i l s  to  m e a s u r e  t h e  v a l u e  o f  o i l  p r o d u c e d
16

w i t h i n  (the S t a t e ) . "  T h e r e  a r e  e v i d e n t  f l a w s  in t h i s  

analysis. In the f i r s t  p l a c e ,  n o  o i l  c o m p a n y  e a r n s  n e t  

i n c o m e  s i m p l y  by p u m p i n g  o i l  o u t  of  the g r o u n d  in A l a s k a .  

I n c o m e  is e a r n e d  o n l y  b y  t h e  f u l l  p r o c e s s  of  p r o d u c i n g ,  

t r a n s p o r t i n g ,  r e f i n i n g ,  a n d  m a r k e t i n g  the oil. M o r e o v e r ,

f
t h e ' p r c p e r  p o i n t  of  i n q u i r y  is n o t  w h e t h e r  t h e  a p p o r­

tionm e n t  f o r m u l a  a t t r i b u t e s  to A l a s k a  an a m o u n t  of  n e t  

i n c o m e  t h a t  is p r o p o r t i o n a l  to  t h e  v a l u e  o f  t h e  o i l  

p r o d u c e d  in the s t a t e ,  b u t  r a t h e r  w h e t h e r  i t  a t t r i b u t e s  

t o  the s tate a n  a m o u n t  o f  n e t  i n c o m e  t h a t  is p r o p o r t i o n a l  

to the a c t i v i t y  o f  p r o d u c i n g ,  t r a n s p o r t i n g ,  r e f i n i n g ,  a n d  

m a r k e t i n g  in A l a s k a  a s  c o m p a r e d  to t h a t  a c t i v i t y  e v e r y ­

where .  ‘

•  T h e  D e p a r t m e n t  f e e l s  t h a t  t h e  u n i f o r m  f o r m u l a

w i t h  a d e s t i n a t i o n - o r i e n t e d  s a l e s  f a c t o r  w o r k s  w e l l  f o r



•general m e r c a n t i l e  b u s i n e s s  b u t  n o t  s o  w e l l  f o r  t h e  o i l

b u s i n e s s .  T h e  c o u r t s  o f  o t h e r  s t a t e s  h a v e  h e l d ,  h o w e v e r ,

t h a t’there is n o  i n h e r e n t  d i f f e r e n c e  b e t w e e n  t h e  o i l

b u s i n e s s  a n d  o t h e r  b u s i n e s s e s  t h a t  j u s t i f i e s  d e p a r t u r e
17

f r o m  the s t a n d a r d  a p p o r t i o n m e n t  p r a c t i c e s .

A s  p r e v i o u s l y  n o t e d ,  t h e  g r e a t  p r e p o n d e r a n c e  of 

s t a t e s  i m p o s i n g  t a x e s  o n  o r  m e a s u r e d  b y  n e t  i n c o m e  u s e  a 

t h r e e - f a c t o r  a p p o r t i o n m e n t  f o r m u l a  c o n s i s t i n g  o f  p r o p ­

erty, payroll, a n d  s a l e s .  A l t h o u g h  t h e r e  h a s  b e e n  s o m e
•

d i v e r s i t y  in t h e  c o n s t r u c t i o n  o f  t h e  s a l e s  f a c t o r ,  t h e
►

p r e d o m i n a n t  t r e n d  in t h e  l a s t  f i f t e e n  y e a r s  h a s  b e e n  

t o w a r d s  the d e s t i n a t i o n  t e s t .  T h i s  is t h e  r u l e  o f  U D I T P A  

a n d  the M u l t i s t a t e  T a x  C o m p a c t .

T h e  r a t i o n a l e  o f  t h e  d e s t i n a t i o n  t h e o r y  h a s  

b e e n  we l l  s t a t e d  b y  P r o f .  P i e r c e ,  t h e  c h i e f  d r a f t s m a n  of  

U D I T P A ,  in c o m m e n t i n g  o n  t h e  d e l i b e r a t i o n s  o f  t h e  N a t i o n a l  

C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s :

" M a n u f a c t u r i n g  s t a t e s  p r o b a b l y  w o u l d  p r e f e r  a 
s y s t e m  a t t r i b u t i n g  s a l e s  to t h e  p l a c e  r r o m  

w h i c h  g o o d s  a r e  s h i p p e d  in  e v e r y  c a s e .  H o w­

ever, t h e  n a t i o n a l  c o n f e r e n c e  w a s  o f  t h e  
o p i n i o n  t h a t  s u c h  a s y s t e m  w o u l d  m e r e l y  d u p ­
li c a t e  t h e  p r o p e r t y  a n d  p a y r o l l  f a c t o r s  w h i c h  
e m p h a s i z e  t h e  t h e  a c t i v i t y  o f  t h e  m a n u f a c t u r ­
ing  s t a t e ,  so t h a t  t h e r e  w o u l d  t e n d  t o  b e  a

15



.

d u p l i c a t i o n  b y  s u c h  a s a l e s  f a c t o r .  M o r e o v e r ,  
it i s  b e l i e v e d  t h a t  t h e  c o n t r i b u t i o n  o f  t h e  
c o n s u m e r  s t a t e s  t o w a r d  t h e  p r o d u c t i o n  o f  t h e
i n c o m e  s h o u l d  b e  r e c o g n i z e d  by a t t r i b u t i n g  
t h e  s a l e s  t o  t h o s e  s t a t e s . "

T h e  p r e f e r e n c e  for a d e s t i n a t i o n  s a l e s  f a c t o r ,  

and the a c c o m p a n y i n g  " t h r o w b a c k "  r u l e  t o  a v o i d  a l l o c a t i n g  

sales to a p l a c e  w i t h o u t  j u r i s d i c t i o n  t o  tax, d i d  n o t  

o r i g i n a t e  w i t h  the N C C U S L .  I n  1 9 5 1 ,  a c o m m i t t e e  o f  t h e  

N a t i o n a l  T a x  A s s o c i a t i o n  (a j o i n t  g o v e r n m e n t - b u s i n e s s  

a s s o c i a t i o n  f o r m e d  in t h e  e a r l y  1 9 0 0 ' s )  h a d  s e t t l e d  u p o n  

this rule as t h e  m o s t  a p p r o p r i a t e  f o r  u n i f o r m  use, s a y i n g :

"The p u r p o s e  o f  t h e  s a l e s  f a c t o r  is to 
s e r v e  as a b a l a n c e  a g a i n s t  o t h e r  f a c t o r s ,  
s u c h  as p r o p e r t y  a n d  p a y r o l l ,  a n d  to g i v e  
r e c o g n i t i o n  to t h e  e f f o r t s  o f  a t a x p a y e r  
in o b t a i n i n g  c u s t o m e r s  a n d  m a r k e t s .  
A l l o c a t i o n  o f  s a l e s  t o  t h e  s t a t e  w h e r e  
p o s s e s s i o n  o f  t h e  g o o d s  is p h y s i c a l l y  
d e l i v e r e d  t o  t h e  p u r c h a s e r  ( c o m m o n  
c a r r i e r s  b e i n g  c o n s i d e r e d  a s  a g e n t s  o f  
t h e  s e l l e r  f o r  t h i s  p u r p o s e )  v/ould be 
m o s t  w o r k a b l e ,  f r o m  t h e  s t a n d p o i n t  of 
b o t h  t a x p a y e r  a n d  a d m i n i s t r a t o r ."

t:
In 1 9 6 5  w h e n  t h e  W i l l i s  S u b c o m m i t t e e  r e c o m -  

m e n d e d  a b o l i t i o n  of  t h e  s a l e s  f a c t o r  a n d  e n a c t m e n t  b y  

C o n g r e s s  o f  a c o m p u l s o r y  t w o - f a c t o r  f o r m u l a  o f  p r o p e r t y  

a n d  payroll, t h e r e  w a s  a c l a m o r  o f  o p p o s i t i o n  b y  t h e  

st a t e s  and by  b u s i n e s s  r e p r e s e n t a t i v e s .  O f  c o u r s e ,  m a n y
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o f  t h e  o b j e c t o r s  had  a b i a s ,  b u t  t h e  comments o f  two

n e u t r a l  o b s e r v e r s  m a y  b e  n o t e d .  T h e  A m e r i c a n  I n s t i t u t e  

o f  C e r t i f i e d  P u b l i c  A c c o u n t a n t s  A d  H o c  C o m m i t t e e  on  S t a t e  

T a x a t i o n  of  I n t e r s t a t e  C o m m e r c e  s t a t e d :

" W e  d o  n o t  f a v o r  t h e  p r o v i s i o n s  o f  t h e  b i l l  
w h i c h  p r e v e n t  a S t a t e  f r o m  u s i n g  a g r o s s  
r e c e i p t s  f a c t o r  if i t  c h o o s e s  to d o  
so. W e  b e l i e v e  it u n t e n a b l e  to  a r g u e  
t h a t  a n  i n t e g r a t e d  m a n u f a c t u r i n g  a n d  
s e l l i n g  o r g a n i z a t i o n  d o e s  n o t  r e a l i z e  
a n y  o f  i t s  i n c o m e  f r o m  i t s  s a l e s  o p e r a t i o n s .  
T h e  u s e  o f  a g r o s s  r e c e i p t s  f a c t o r  in the 

a p p o r t i o n m e n t  f o r m u l a  w i l l  r e s u l t  in a 
m o r e  e q u i t a b l e  d i v i s i o n  o f  i n c o m e  b e t w e e n  
t h e  v a r i o u s  S t a t e s . " '

P r o f e s s o r  H e l l e r s t e i n ,  a p r o l i f i c  w r i t e r  in t h e  

field, a f t e r  f i r s t  c r i t i c i z i n g  t h e  W i l l i s  S u b c o m m i t t e e ' s  

s t a t i s t i c a l  d a t a  o n  t h e  e f f e c t s  o f  a b o l i t i o n  o f  t h e  s a l e s  

fact o r ,  w e n t  o n  to c r i t i c i z e  t h e  t h e o r i e s  o f  t h e  a b o l i ­

t i o n i s t s  a s  f e l l o w s :

" C o n s e q u e n t l y , t h e  r i g i d  d o c t r i n e  e s p o u s e d  by 
P r o f e s s o r  H a r r i s s  a n d  P r o f e s s o r  S t u d e n s k i  
t h a t  i n c o m e  is to  b e  t a x e d  o n l y  w h o r e  s e r­
v i c e s  a r e  r e n d e r e d  o r  p r o p e r t y  p r o d u c i n g  

i n c o m e  is u s e d  is s i m p l y  o u t  o f  l i n e  w i t h  the 
p h i l o s o p h y  o f  t a x a t i o n  w i d e l y  in v o g u e  
i n  thi.s c o u n t r y  a n d  a b r o a d .  I n s t e a d ,  
u n d e r  o u r  t a x  s y s t e m s ,  w e  h a v e  l o n g  
r e c o g n i z e d  t h a t  t h e  n e x u s  b e t w e e n  a 
S t a t e  a n d  a t a x p a y e r  o r  a t r a n s a c t i o n  
w h i c h  w a r r a n t  i n c o m e  t a x a t i o n  i n c l u d e s  
a  w h o l e  g a m u t  o f  l e g a l  a n d  e c o n o m i c



r e l a t i o n s h i p s ,  b e n e f i t s  a n d  p r o t e c -  
• t i o n s ,  a n d  e n c o m p a s s e s  v i r t u a l l y  

e v e r y  s t e p  i n  t h e  e c o n o m i c  p r o c e s s ,  
f r o m  t h e  c r e a t i o n  o f  g o o d s  to t h e i r  
c o n v e r s i o n  i n t o  d o l l a r s  i n  t h e  m a r k e t  
p l a c e .

" W i s e  t a x  p o l i c y  m u s t  b e  s e l e c t i v e  in 
t h e  s t e p s  in t h e  e c o n o m i c  p r o c e s s  to 
b e  u s e d  a s  a b a s i s  f o r  tax. B u t  in 
m a k i n g  a j u d g m e n t  as t o  f i s c a l  p o l i c y  
in  o u r  h u c k s t e r  d o m i n a t e d  s o c i e t y  - 
f r o m  M a d i s o n  A v e n u e  to M a i n  S t r e e t  in 
e v e r y ' t o w n  a n d  h a m l e t ,  w i t h  t h e  r a d i o s  
a n d  t e l e v i s i o n  s e t s  b l a r i n g  f o r t h  w a r e s  
i n  e v e r y  h o m e ,  w i t h  an e x p e n d i t u r e  of 
$ 1 0  b i l l i o n  o r  m o r e  a y e a r  o n  a d v e r ­
t i s i n g  - o n e  o u g h t  n o t  h a v e  to a r g u e  

l o n g  t h e  i m p o r t a n c e  of t h e  m a r k e t ­
p l a c e  in t h e  e c o n o m i c  p r o c e s s .  C o n­
s e q u e n t l y ,  t h e  c l a i m  o f  the m a r k e t  
S t a t e  t o  a s e g m e n t  o f  t h e  i n c o m e  of 
t h e  i n t e r s t a t e  v e n d o r ,  w i t h o u t  r e g a r d  
to s e r v i c e s  r e n d e r e d  o r  p r o p e r t y  u s e d  
i n  t h e  S t a t e ,  s e e m s  to m e  t o  b e  
e m i n e n t l y  j u s t i f i e d .

" F i n a l l y ,  t h e  u s e  of a r e c e i p t s  f a c t o r  
w i t h  t h e  s a l e s  d e s t i n a t i o n  t e s t  c o m­
m e n d s  i t s e l f  o n  a p r a g m a t i c  b a s i s .  T h e  
S t a t e s  i n  w h i c h  m a n u f a c t u r i n g  a n d  w a r e ­
h o u s i n g  t a k e  p l a c e ,  t h e  S t a t e s  in w h i c h  
e x e c u t i v e ,  a c c o u n t i n g ,  a n d  a d m i n i s t r a­
t i v e  p e r s o n n e l  c a r r y  o n  t h e i r  f u n c t i o n s ,  
o b t a i n  a h e a v y  w e i g h t i n g  in m u l t i  f a c t o r  
a p p o r t i o n m e n t  f o r m u l a s  t h r o u g h  the 
p r o p e r t y  a n d  p a y r o l l  f a c t o r s ,  and, 
t h e r e f o r e ,  t h e r e  is a p p o r t i o n e d  to s u c h  
S t a t e s  a s u b s t a n t i a l  p a r t  o f  e x i s t i n g  
i n c o m e  m e a s u r e s .  If t h e  m a r k e t  S t a t e  is 
t o  s h a r e  t o  a n y  s i g n i f i c a n t  e x t e n t  in 
i n c o m e  t a x  r e v e n u e s ,  t h e  s a l e s  f a c t o r  a n d  
t h e  d e s t i n a t i o n  t e s t  a f f o r d  a w o r k a b l e  
m e a n s  t o  a c h i e v e  t h a t  r e s u l t .  M o r e o v e r ,  
t h a t  t e s t  s e t s  u p  a s t a n d a r d  n o t  e a s i l y



a v o i d e d  u n d e r  a p r o p e r l y  d r a f t e d  f o r m u l a ,  

a f a c t  o f  n o  l i t t l e  s i g n i f i c a n c e  i n  t h i s  
a r e a . " 2 1

A l t h o u g h  t h e  i n t e r e s t  o f  C o n g r e s s  i n  t h i s  a r e a  

h a s  s u b s i d e d  s o m e w h a t  s i n c e  t h e  d a y s  o f  t h e  W i l l i s  

S u b c o m m i t t e e ,  b i l l s  t o  i m p o s e  u n i f o r m  r e q u i r e m e n t s  o n  

s t a t e  a p p o r t i o n m e n t  p r a c t i c e s  c o n t i n u e  t o  b e  i n t r o d u c e d  

f r o m  time to t i m e .  T h e  m o s t  r e c e n t  is S. 2 1 7 3  i n t r o d u c e d  

b y  S e n a t o r  M a t h i a s  o n  O c t o b e r  4, 1 9 7 7 .  It  is i n t e r e s t i n g  

t o  n c t e  t h a t  i t  p r e s c r i b e s  a t h r e e - f a c t o r  f o r m u l a  w i t h  

d e s t i n a t i o n  as t h e  t e s t  f o r  t h e  s a l e s  f a c t o r .  In his' 

e x p l a n a t i o n  of t h e  b i l l  S e n a t o r  M a t h i a s  s a i d :

"The b i l l  a s s i g n s  s a l e s  b y  d e s t i n a t i o n  
in a S t a t e  as t h e  s i m p l e s t ,  m o s t  
e q u i t a b l e  a t t r i b u t i o n  p r o c e d u r e .  I t  
g i v e s  d u e  w e i g h t  t o  t h e  r o l e  of the 
m a r k e t  in t h e  o v e r a l l  p r o d u c t i o n  of 
incrome o r  c a p i t a l  a n d  is o n e  t h a t  
m a n y  b u s i n e s s e s  a n d  S t a t c s ^ h a v e  l e a r n e d  
t o  l i v e  w i t h  a n d  p r e f e r . "

S e n a t o r  M a t h i a s  h a d  b e e n  a m e m b e r  o f  t h e  W i l l i s  

S u b c o m m i t t e e .  T h e  f a c t  t h a t  h e  h a s  s w i t c h e d  f r o m  a d v o ­

ca t i n g  a b o l i t i o n  o f  t h e  s a l e s  f a c t o r  t o  a d v o c a t i n g  t h a t  

a l l  states b e  r e q u i r e d  to  o f f e r  a fornula w i t h  a d e s t i n a ­

ti o n  s a l e s  f a c t o r  is a f u r t h e r  i n d i c a t i o n  o f  t h e  g r o w i n g  

c o n s e n s u s  t h a t  a f a i r  a p p o r t i o n m e n t  f o r m u l a  m u s t  i n c l u d e

19



#

D. S u b s t i t u t i o n  o f  P r i v i l e g e  T a x  f o r  D i r e c t  N e t  I n c o m e  
Tax

Z e i f m a n  a n d  A i n s w o r t h  p r o p o s e  t h a t  t h e  n e w  t a x  

on oil c o m p a n i e s  b e  a p r i v i l e g e  t a x  m e a s u r e d  b y  n e t  

in c c m e  r a t h e r  t h a n  a d i r e c t  n e t  i n c o m e  tax. T h e y  s a y  

this w o u l d  t e n d  t o  s t r e n g t h e n  t h e  s t a t e ' s  p o s i t i o n  in 

c o u r t  c a s e s  i n v o l v i n g  a p p o r t i o n m e n t  d i s p u t e s ,  b u t  t h e y  

c i t e  no a u t h o r i t y  f o r  t h i s  s u p p o s i t i o n .  T h e  o n l y  s p e c i­

fic p o i n t  t h e y  m a k e  is t h a t  i t  c o u l d  h a v e  s p e c i a l  s i g n i­

ficance in e n a b l i n g  A l a s k a  t o  t a x  i n c o m e  r e l a t i n g  to 

e c o n o m i c  a c t i v i t i e s  on t h e  o u t e r  c o n t i n e n t a l  s h e l f  w h i c h  

m i g h t  o t h e r w i s e  b e  e x e m p t  f r o m  t h e  p r e s e n t  d i r e c t  tax. 

However, t h e  f e d e r a l  p r e - e m p t i o n  o f  t h e  o u t e r  c o n t i n e n t a l  

shelf s e e m s  a b s o l u t e .  T h e  S u b m e r g e d  L a n d s  A c e  s t a t e s

f l a t l v  t h a t  " S t a t e  t a x a t i o n  lav/s s h a l l  n o t  a p p l y  t o  the
23

o u t e r  C o n t i n e n t a l  S h e l f . "  - C a l i f o r n i a  h a s  d e t e r m i n e d  

that its c o r p o r a t i o n  f r a n c h i s e  t a x  m e a s u r e d  b y  n e t  i n c o m e  

c a n n o t  e x t e n d  t o  t h e  o u t e r  c o n t i n e n t a l  s h e l f ,  t h u s  d r i l l ­

ing p l a t f o r m s  l o c a t e d  in C a l i f o r n i a  o f f s h o r e  a r e a s  t h a t

a r e  p a r t  o f  t h e  o u t e r  s h e l f  c a n n o t  b e  i n c l u d e d  in the
24

n u m e r a t o r  o f  t h e  p r o p e r t y  f a c t o r .  It s e e m s  q u i t e

a d e s t i n a t i o n  s a l e s  f a c t o r .



c l e a r ,  t h e r e f o r e ,  t h a t  a n  a t t e m p t  b y  A l a s k a  t o  i n c l u d e  

o u t e r  s h e l f  p r o p e r t i e s  in  t h e  p r o p e r t y  a n d  e x t r a c t i o n  

f a c t o r s  is d o o m e d  t o  f a i l u r e  r e g a r d l e s s  o f  w h e t h e r  t h e  

. t a x  is a p r i v i l e g e  t a x  o r  a d i r e c t  i n c o m e  t a x .

T h e r e  is a n o t h e r  r e a s o n ,  n o t  d i s c l o s e d  b y

Z e i f m a n  a n d  A i n s w o r t h ,  w h y  t h e i r  p r o p o s e d  t a x  h a s  t o  b e

a p r i v i l e g e  t a x  m e a s u r e d  b y  n e t  i n c o m e .  If a n  o i l

c o m p a n y  r e c e i v e s  f e d e r a l  b o n d  i n t e r e s t  i t  w i l l  be

i n d u c e d  in b o o k  i n c o m e .  T h e  s t a t e s  a r e  n o t  p e r m i t t e d

t o  le v y  a t a x  d i r e c t l y  on  t h e  i n c o m e  f r o m  o b l i g a t i o n s  o f

t h e  U n i t e d  S t a t e s ,  b u t  it h a s  b e e n  h e l d  t h a t  s u c h  i n c o m e

m a y  b e  i n c l u d e d  in t h e  m e a s u r e  o f  a f r a n c h i s e  o r  p r i -  
25

vi.lege tax. M o r e  r e c e n t l y ,  h o w e v e r ,  t h e  U.S. S u p r e m e

C o u r t  h a s  s w e p t  a w a y  t h e  l o n g - o b s e r v e d  d i s t i n c t i o n

b e t w e e n  d i r e c t  i n c o m e  t a x e s  a n d  p r i v i l e g e  t a x e s  i n s o f a r

26

a s  a p p l i c a t i o n  t o  i n t e r s t a t e  c o m m e r c e  is c o n c e r n e d ,  

a n d  p e r h a p s  t h e  s t a t e s  c a n  r.o l o n g e r  r e l y  o n  t h e  d i s ­

t i n c t i o n  as it r e l a t e s  t o  f e d e r a l  b o n d  i n t e r e s t .  T h e  

e v e n t u a l  r e s u l t  m a y  b e  t h a t  a s t a t e  t a x  o n  or m e a s u r e d  

b y  b o o k  i n c o m e  i n c l u d i n g  f e d e r a l  b o n d  i n t e r e s t  w i l l  b e  

i m p e r m i s s i b l e .
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III. D E T E R M I N A T I O N  O F  A L A S K A  O I L  A N D  G A S  I N C O M E  B Y  
S E P A R A T E  A C C O U N T I N G

B i l l s  h a v e  b e e n  i n t r o d u c e d  i n  t h e  A l a s k a  L e g i s l a t u r e  

(H.B. 145, a n d  S.B. 105, a n d  a l s o  H. B .  322 a s  a m e n d e d  in  t h e  

Senate) that w o u l d  t a k e  a n e w  a p p r o a c h  to  t h e  d e t e r m i n a t i o n  

of oil and c a s e  p r o d u c t i o n  i n c o m e  a n d  p i p e l i n e  t r a n s p o r t a t i o n  

i ncome t h a t  is to b e  t a x a b l e  in A l a s k a .  O i l  a n d  g a s  p r o d u c­

tion income v/ould b e  t h e  w e l l h e a d  v a l u e  o f  o i l  a n d  g a s  

p r o d u c e d  in A l a s k a  l e s s  c e r t a i n  c o s t s  a t t r i b u t a b l e  to A l a s k a  

operations, a n d  p i p e l i n e  i n c o m e  v/ould b e  t h e  sun' o f  the 

am o u n t  r e p o r t e d  to t h e  ICC u n d e r  t h e  c a t e g o r y  "n e t  b a l a n c e  

t r a n s f e r r e d  f r o m  i n c o m e "  p l u s  f e d e r a l  a n d  A l a s k a  i n c o m e  

taxes paid. T h e  n e t  a m o u n t  w o u l d  b e  t a x a b l e  at t h e  9.4 

p e r c e n t  rate. O i l  c o m p a n i e s  w o u l d  c o n t i n u e  t o  be s u b j e c t  to 

the r e g u l a r  i n c o m e  t a x  w h i c h  in t h e i r  c a s e  w o u l d  b e  c o m p u t e d  

b y  d e d u c t i n g  f r o m  t h e  t a x  b a s e  t h e  a m o u n t  of i n c o m e  t a x a b l e  

as above a n d  t h e n  a p p o r t i o n i n g  t h e  r e m a i n d e r  b y  a t w o - f a c t o r  • 

f o r mula of p r o p e r t y  a n d  p a y r o l l ,  w i t h  p r o p e r t y  a n d  p a y r o l l  

r e l a t e d  to A l a s k a  p r o d u c t i o n  a n d  p i p e l i n e  t r a n s p o r t a t i o n  

a c t i v i t y  e x c l u d e d  f r o m  t h e  n u m e r a t o r s  a n d  d e n o m i n a t o r s  o f  

those factors.

T h i s  n e w  a p p r o a c h  is b a s i c a l l y  a s e p a r a t e  

a c c o u n t i n g  a p p r o a c h -  T h a t  is, i n s t e a d  o f  t r e a t i n g  t h e  

t otal b u s i n e s s  o f  a n  o i l  c o m p a n y  as  a u n i t a r y  w h o l e ,  it



would rega rd  th e  company as b e in g  engaged  in  two s e p a r a t e  

b u s in e s s e s ,  w ith  o i l  and gas  p r o d u c t io n  and p i p e l i n e  

t r a n s p o r ta t io n  in  A la sk a  lo o k e d  upon as one b u s in e s s  and 

a l l  e th er  a c t i v i t y  c a r r i e d  on in  A la sk a  and e ls e w h e r e  

( in c lu d in g  o i l  and ga s  p r o d u c t i o n  and p i p e l i n e  t r a n s p o r t a ­

t i o n  c a r r i e d  on e ls e w h e r e )  lo o k e d  upon as a n o th e r  b u s i n e s s .  

Thus the approach  i s  b a sed  on a f i c t i o n ,  f o r  i t  i s  an 

i r r e f u t a b l e  f a c t  t h a t  th e s e  a c t i v i t i e s  a re  n o t  s e p a r a t e  

but are i n t e g r a l  p a r t s  o f  a s i n g l e  u n i t a r y  b u s i n e s s .

S e p a r a t e  a c c o u n t i n g  is n o w  g e n e r a l l y  c o n s i d e r e d  

ar. a r c h a i c  a n d  o u t m o d e d  a p p r o a c h  to s t a t e  t a x a t i o n  o f  

m u l t i s t a t e  b u s i n e s s .  A l m o s t  w i t h o u t  e x c e p t i o n ,  t h e  U.S.  

S u p r e m e  C o u r t  a n d  t h e  h i g h e s t  c o u r t s  of  the s t a t e s  h a v e  

r e j e c t e d  it as i n f e r i o r  to t h e  u n i t a r y  c o n c e p t  with, 

f o r m u l a  a p p o r t i o n m e n t .  T h e  s t a t e s  h a v e  l e a r n e d  t h a t  if 

s e p a r a t e  a c c o u n t i n g  is the r ule, t h e y  w i l l  o f t e n  c o l l e c t  

o n l y  such a m o u n t  o f  t a x e s  f r o m  b u s i n e s s  c o r p o r a t i o n s  as 

t h e  c o r p o r a t i o n s  c h o o s e  to g i v e  them. T h i s  is b e c a u s e  

a n y  s e p a r a t e  a c c o u n t i n g  s y s t e m  is r e p l e t e  w i t h  o p p o r ­

tu n i t i e s  for t a x p a y e r  m a n i p u l a t i o n .

T h e  m a i n  r e a s o n  w h y  t h e  s e p a r a t e  a c c o u n t i n g  

m e t h o d  so o f t e n  f a i l s  to p r o d u c e  a c c e p t a b l e  r e s u l t s  is



•
th a t  it is d e p e n d e n t  u p o n  t r a n s f e r  p r i c i n g ,  i . e . ,  if 

t h e r e  is a f l o w  o f  g o o d s  a n d  s e r v i c e s  a m o n g  t h e  v a r i o u s  

s tates a n d  c o u n t r i e s  i n  w h i c h  t h e  b u s i n e s s  is c o n d u c t e d  

(and a m o n g  t h e  v a r i o u s  a f f i l i a t e d  c o r p o r a t i o n s  e n g a g e d  in 

the e n t e r p r i s e ) ,  t h e n  p r i c e s  m u s t  b e  p l a c e d  o n  a l l  g o o d s  

a n d  s e r v i c e s  t r a n s f e r r e d  i n  a n d  o u t  o f  t h e  s e g m e n t  o f  t h e  

b u s i n e s s  w i t h i n  t h e  t a x i n g  s t a t e .  T h e o r e t i c a l l y ,  t h e  

s e p a r a t e  a c c o u n t i n g  m e t h o d  m i g h t  w o r k  s a t i s f a c t o r i l y  if 

it could b e  a s s u r e d  t h a t  a l l  s u c h  t r a n s f e r  p r i c e s  w e r e  on 

an arm's l e n g t h  b a s i s ,  b u t  s u c h  a s s u r a n c e  a l w a y s  p r o v e s  

elusive.
*

T h e  s p o n s o r s  o f  t h e  A l a s k a  p r o p o s a l  m a y  t h i n k  

t h e y  have s o l v e d  t h i s  p r o b l e m  b y  p r i c i n g  t h e  c r u d e  o i l  

i tself at the w e l l h e a d  v a l u e ,  a f i g u r e  w h i c h  c a n  b e  

o b j e c t i v e l y  d e t e r m i n e d  a n d  is b e y o n d  t a x p a y e r  m a n i p u l a ­

tion. On t h e  d e d u c t i o n  s i de, h o w e v e r ,  t h e r e  is f e r t i l e  

g r o u n d  for t h e  g r o w t h  o f  a d m i n i s t r a t i v e  p r o b l e m s .  D i r e c t  

o p e r a t i n g  c o s t s  a r e  d e d u c t i b l e ,  b u t  m a n y  o f  t h e s e  c o s t s  

m a y  be i n c u r r e d  i n  t r a n s a c t i o n s  w i t h  s e g m e n t s  o f  t h e  

b u s i n e s s  (or a f f i l i a t e d  c o r p o r a t i o n s )  o p e r a t i n g  o u t s i d e  

t h e  state, a n d  t h e  D e p a r t m e n t  w i l l  h a v e  t o  e x a m i n e  e v e r y  

s u c h  t r a n s a c t i o n  t o  a s s u r e  t h a t  n o  m o r e  t h a n  a n  a r m ' s  

A )  l e n g t h  c h a r g e  w a s  m a d e  t o  t h e  A l a s k a  o p e r a t i o n .  I n d i r e c t
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c o s t s  a n d  o v e r h e a d  a r e  n o t  d e d u c t i b l e , b u t  i t  is e a s y  to 

v i s u a l i z e  i n t e r m i n a b l e  a r g u m e n t s  as t o  w h a t  i s  a d e d u c ­

t i b l e  d i r e c t  c o s t  a n d  w h a t  is a n o n d e d u c t i b l e  i n d i r e c t  

•cost. D e p r e c i a t i o n  o f  c a p i t a l  a s s e t s  is d e d u c t i b l e ,  b u t  

i t  is q u i t e  l i k e l y  t h a t  c a p i t a l  a s s e t s  u s e d  i n  A l a s k a  

w i l l  b e  a c q u i r e d  f r o m  o t h e r  s e g m e n t s  o f  t h e  b u s i n e s s ,  a n d  

th e  t r a n s f e r  p r i c i n g  p r o b l e m  w i l l  a r i s e  a g a i n .

A d v o c a t e s  o f  s e p a r a t e  a c c o u n t i n g ,  o f t e n  c i t e  t h e  

f a c t  t h a t  t h e  f e d e r a l  g o v e r n m e n t  u s e s  it i n  t h e  t a x a t i o n  

o f  m u l t i n a t i o n a l  b u s i n e s s e s .  If a U.S. c o r p o r a t i o n  

c o n d u c t s  its f o r e i g n  o p e r a t i o n s  t h r o u g h  f o r e i g n  s u b­

s i d i a r y  c o r p o r a t i o n s ,  i t s  U. S .  t a x  l i a b i l i t y  is c o m p u t e d  

o n l y  w i t h  r e s p e c t  t o  i t s  o w n  o p e r a t i o n s ,  a n d  t h e  i n c o m e  

o f  its f o r e i g n  s u b s i d i a r i e s  g e n e r a l l y  is n o t  'taxable 

u n t i l  i t  i s  r e p a t r i a t e d  a s  d i v i d e n d s  t o  t h e  p a r e n t .  T h e  

I n t e r n a l  R e v e n u e  S e r v i c e  t r i e s  t o  c o p e  w i t h  t h e  t r a n s f e r  

p r i c i n g  p r o b l e m  b y  m a k i n g  a d j u s t m e n t s  u n d e r  t h e  a u t h o r i t y

o f  § 482 o f  t h e  I n t e r n a l  R e v e n u e  C o d e .  T h i s  a p p r o a c h  h a s
27

b e e n  h i g h l y  c r i t i c i z e d  b o t h  b y  p o l i t i c i a n s  a n d  b y  
28

a c a d e m i c i a n s .  A l a s k a  i t s e l f  h a s  r e j e c t e d  t h e  f e d e r a l  

a p p r o a c h  in f a v o r  o f  w o r l d - w i d e  c o m b i n a t i o n  f o r  p u r p o s e s  

o f  its r e g u l a r  i n c o m e  tax.



sep a r a t e  a c c o u n t  p r o p o s a l s  m a y  v e r y  w e l l  b e  a b r e a c h  o f

t he M u l t i s t a t e  T a x  C o m p a c t .  T h e  a u t h o r  o f  S.B. 1 0 5  h a s  *

a t t e m p t e d  t o  g i v e  i t  l e g i t i m a c y  b y  r e c i t i n g  t h a t  t h e

L e g i s l a t u r e  is m a k i n g  a d e t e r m i n a t i o n  u n d e r  § 18 o f

A r t i c l e  IV of t h e  C o m p a c t  t h a t  s e p a r a t e  a c c o u n t i n g  is a

b e t t e r  w a y  of  a l l o c a t i n g  o i l  a n d  g a s  p r o d u c t i o n  i n c o m e

and p i p e l i n e  t r a n s p o r t a t i o n  i n c o m e .  T h a t  s e c t i o n  ( a l s o  §

18 of UDITPA) a l l o w s  v a r i a n c e s  f r o m  t h e  s t a n d a r d  t n r e e -

factcr formula, o n  m o t i o n  o f  e i t h e r  t h e  t a x p a y e r  o r  t h e

state, if the s t a n d a r d  m e t h o d  d o e s  n o t  f a i r l y  r e p r e s e n t

the extent of t h e  t a x p a y e r ' s  b u s i n e s s  a c t i v i t y  in t h e

ptate, ar.d s e p a r a t e  a c c o u n t i n g  is m e n t i o n e d  a s  o n e  o f  t h e

v a r i a t i o n s  t h a t  m a y  b e  u s e d  "if r e a s o n a b l e . "  T h o s e

c ourts w h i c h  h a v e  c o n s i d e r e d  § 18 h a v e  h e l d  t h a t  t h e  o n e

w h o  invokes the s e c t i o n  m u s t  b e a r  t h e  b u r d e n  o f  p r o v i n g

t h a t  the s t a n d a r d  m e t h o d  is u n s a t i s f a c t o r y  a n d  t h a t  t h e

29
p r o p o s e d  v a r i a n c e  is m o r e  r e a s o n a b l e .

L e g i s l a t i v e  d e c l a r a t i o n s  a r e  n o t  p r o o f ,  a n d  i t  

a p p e a r s  t h a t  A l a s k a  v/ould b e  h a r d  p r e s s e d  t o  m a k e  its  

case. In t h e  f i r s t  place, t h e r e  a r e  s e v e r a l  c o u r t  d e c i ­

sions that t h e  s t a n d a r d  m e t h o d  d o e s  p r o d u c e  a r e a s o n a b l e

L i k e  t h e  Z e i fm an  and A i n s w o r t h  p r o p o s a l s ,  t h e



r e s u l t  for o i l  c o m p a n i e s .  F u r t h e r m c  e, if s e p a r a t e

a c c o u n t i n g  is a p p r o p r i a t e  f o r  A l a s k a ,  v/hy is i t  n o t  a l s o  

a p p r o p r i a t e  f o r  e v e r y  o t h e r  p l a c e  w h e r e  t h e  t a x p a y e r  h a s  

o i l  and g a s  p r o d u c t i o n  a c t i v i t y  o r  p i p e l i n e  t r a n s p o r t a -  

t_ r a c t i v i t y ?  If a c o m p a n y  h a s  p r o d u c t i o n  i n  A l a s k a  a n d  

in C a l i f o r n i a ,  h o w  c a n  A l a s k a  j u s t i f y  t a x i n g  s e p a r a t e l y  

t he A l a s k a  p r o d u c t i o n  i n c o m e  a n d  a t  t h e  s a m e  t i m e  l e a v i n g  

the C a l i f o r n i a  p r o d u c t i o n  i n c o m e  i n  the t a x  b a s e  t o  w h i c h  

the a p p o r t i o n m e n t  f o r m u l a  is  a p p l i e d  in d e t e r m i n i n g  t h e  

c o m p a n y ' s  r e g u l a r  A l a s k a  i n c o m e  t a x ?

U n l e s s  A l a s k a  c a n  p r o v i d e  c o n v i n c i n g  a n s w e r s  to 

s u c h  q u e s t i o n s ,  t h e  c h a n c e s  pf t h i s  n e w  t a x  sc!1.erne s u r­

v i v i n g  l i t i g a t i o n  s e e m  r a t h e r  s l im.

T h e  f o r e g o i n g  c o m m e n t s  a r c  a l s o  a p p l i c a b l e  to

S.B. 202 w h i c h  e n a c t s  an " o i l  a n c  g a s  n e t  p r o c e e d s  t a x , "  

w i t h  the n e t  p r o c e e d s  to  b e  d e t e r m i n e d  b y  s e p a r a t e  accour. 

ing. A l t h o u g h  t h e  p r e a m b l e  c a l l s  t h e  tax a n  " a d  v a l o r e m  

tax," it w o u l d  fcill w i t h i n  t h e  d e f i n i t i o n  o f  an  " i n c o m e  

tax" in S 4 o f  A r t i c l e  II o f  t h e  M u l t i s t a t e  T a x  C o m p a c t  

a n d  w o u l d  v i o l a t e  t h e  C o m p a c t  for t h e  s a m e  r e a s o n s  g i v e n  

a b o v e  w i t h  r e s p e c t  to  S.B. 105.

30


