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SUBJECT: Guide Board Questions

TO: Representative Joseph McKinnon
\\a

FROM: Joel 3ennett, Legislative C o u nsel/^5

This is in answer to your questions concerning the validity 
of the Guide Licensing and Control Board's actions to 
establish "exclusive guiding areas". As background, I 
should state that the validity of an administrative r e g u l a­
tion depends upon a board or agency's authority to adopt 
it. Regulations "implement, interpret, or make specific" 
s t a t u t e s .

The legislature passed ch. 133 in 1976, whi c h  took effect 
January 1, 1 9 7 7 . It reads as follows:

" . . .The board shall

... (8) establish a quota of licensed operating 
guides who may operate within designated geographical
game ur.its or subunits of the state and provide for
an equitable and reasonable procedure for limiting 
the number of guides to that quota; preference shall 
be given to qualified, available and willing licensed 
guides who reside within the designated game unit 
or subunit." (AS 08.54.040(8))

Prior to this statute, under a regulation adopted in June of 
1974, the board began to restrict guides to a total of three 
guide districts, out of the 26 districts established. I find 
no authority for that regulation until January 1, 1977, when 
the legislature authorized the above quota to be established. 
The quota law clearly was the first statute that contemplated 
a so-called "limited entry" system for guides.

I do not see that AS 08.54.040(8), authorizes exclusive
areas within districts, as the guide board apparently does.
In my o p i n i o n , 12 AAC 38.050, insofar as it awards exclusive 
areas to guides (prohibiting use by others) has no statutory
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authority. The board cites AS 08.54.050 as its authority, 
but this is a general statutory authority and I think does 
not contemplate the scheme adopted in 12 AAC 38.050. As 
evidence of this, the legislature felt it necessary to pass 
ch. 133 SLA 1976, giving the board authority to adopt a 
quota restriction, apparently concluding then, that no 
authority existed under the board's general statutory 
authority.

You refer to the latest regulatory amendments (Register 50; 
am 2/25/77) and question their authority as authorizing 
exclusive areas outside of Units 8, 16, and 20. I question
the validity of 12 AAC 38.050 in the first place --- and
can find no statutory authority for it creating the initial
exclusive a r e a s  such action goes far beyond the b o a r d 1s
general authority to "regulate guiding activity". Even 
assuming that 12 AAC 38.050 is valid, granting exclusive 
areas outside of Units 8, 16 and 20 before the date of the 
recent amendment (2/25/77) would not have been valid. I 
understand that this is what you feel has happened.

I would summarize by saying that the implementation of 
"exclusive guiding areas" has no defensible statutory 
authority, and that an exclusionary application of 12 AAC- 
38.050 could be successfully challenged.

Inc rde n'r5TTy~' my L‘r rr t i a i me mo r a ndum of March 18, 1977,
dealt with the relationship between AS 08.54.040(8) and 
12 AAC 38.040, not with the question of exclusive areas 
within districts.

I hope this will be of some assistance to you.

J B :lmk
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A  P E R F O R M A N C E  R E V I E W  OF 
G U I D E  L I C E N S I N G  A N D  C O N T R O L  B O A R D  

D E P A R T M E N T  OF C O M M E R C E  A N D  
E C O N O M I C  D E V E L O P M E N T

O c t o b e r  14, 1977

C o m m i s s i o n e r ,  D e p a r t m e n t  of C o m m e r c e
and E c o n o m i c  D e v e l o p m e n t  II. Phill

C h a i r m a n ,  G r i d e  L i c e n s i n g  and C o n t r o l
Board M a r c u s  F

ip ilubbai

. J e n s e n
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A  P E R F O R M A N C E  R E V I E W  OF 
G U I D E  L I C E N S I N G  A N D  C O N T R O L  B O A R D  

D E P A R T M E N T  O F  C O M M E R C E  A N D  
E C O N O M I C  D E V E L O P M E N T

O c t o b e r  14, 1977

C o m m i s s i o n e r ,  D e p a r t m e n t  o f  C o m m e r c e
and E c o n o m i c  D e v e l o p m e n t  H. P h i l l i p  H u b b a r d

C h a i r m a n ,  G u i d e  L i c e n s i n g  and C o n t r o l
B o a r d  M a r c u s  F. J e n s e n
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Bum r m m i r  commmi m m  99301

O c t o b e r  14, 1977

M e m b e r s  o f  the
L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e :

In a c c o r d a n c e  w i t h  y o u r  r e q u e s t  a n d  p r o v i s i o n s  o f  T i t l e  24 
o f  t h e  A l a s k a  S t a t u t e s ,  the a t t a c h e d  r e p o r t  is s u b m i t t e d  for 
y o u r  r e v iew:

A  P E R F O R M A N C E  R E V I E W  OF 
G U I D E  L I C E N S I N G  A N D  C O N T R O L  B O A R D  

D E P A R T M E N T  O F  C O M M E R C E  A N D  
E C O N O M I C  D E V E L O P M E N T

O c t o b e r  14, 1977

G e r a l d  l . W i l k e r s o n ,  C P A  
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  o f  L e g i s l a t i v e  A u d i t
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P U R P O S E  O F  T H E  R E V I E W

In a c c o r d a n c e  w i t h  a B u d g e t  a n d  A u d i t  C o m m i t t e e  r e q u e s t  and 
the p r o v i s i o n s  of T i t l e  24 o f  the A l a s k a  S t a t u t e s ,  a p e r­
fo r m a n c e  r e v i e w  of the G u i d e  L i c e n s i n g  and C o n t r o l  B o a r d  was 
c o n d u c t e d  to d e t e r m i n e  if:

1. The B o a r d ' s  o r g a n i z a t i o n  and o p e r a t i o n  are in c o m­
pl i a n c e  w i t h  a p p l i c a b l e  statutes.

2. S t a t u t o r y  o b l i g a t i o n s  are b e i n g  met.

3. T h e  B o a r d  is e f f e c t i v e l y  a i d i n g  the A l a s k a  c i t i z e n r y .
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O R G A N I Z A T I O N  A N D  F U N C T I O N

T h e  G u i d e  L i c e n s i n g  and C o n t r o l  B o a r d  (GLCB) w a s  e s t a b l i s h e d  
by  t h e  1973 S e s s i o n  L a w s  of  A l a s k a  and s u c c e e d s  the B o a r d  of 
F i s h  and Game, D e p a r t m e n t  of F i s h  and Game, w h i c h  p r e v i o u s l y  
r e g u l a t e d  the g u i d i n g  industry. The s e v e n  m e m b e r  G L C B  is 
a p p o i n t e d  by the G o v e r n o r  w i t h  c o n f i r m a t i o n  b y  the L e g i s l a­
ture and is r e s t r i c t e d  to h a v i n g  no m o r e  t h a n  t h r e e  m e m b e r s  
as l i c e n s e d  guides.

The G L C B  is o r g a n i z e d  u n d e r  the D e p a r t m e n t  o f  C o m m e r c e ,  
D i v i s i o n  o f  O c c u p a t i o n a l  Lic e n s i n g .  T w o  b u d g e t e d  p o s i t i o n s ,  
a G u i d e  I n v e s t i g a t o r  a n d  A d m i n i s t r a t i v e  A s s i s t a n t ,  in the 
D e p a r t m e n t  of  P u b l i c  Safety, D i v i s i o n  o f  W i l d l i f e  P r o t e c­
tion, ha v e  b e e n  p r o v i d e d  to a s s i s t  in the l i c e n s u r e  and 
i n v e s t i g a t i o n s  of guides.

T h e  f u n c t i o n  o f  the B o a r d  is p r i m a r i l y  r e g u l a t o r y ,  m a n d a t e d  
by A S  0 8 . 54.040. A c c o r d i n g l y ,  the B o a r d  h a s  the c a p a c i t y  to 
a d m i n i s t e r  e x a m i n a t i o n s ;  d e t e r m i n e  q u a l i f i c a t i o n s  o f  guides; 
e s t a b l i s h  p e r f o r m a n c e  s t a n d a r d s  and r e g u l a t e  a c t i v i t i e s ;  
maint,. ,n g u i d e  r e g i s t e r s ;  p r o h i b i t  h a r m f u l  g u i d i n g  a c t i v i­
ties; c o n d u c t  h e a r i n g s  r e g a r d i n g  l i c e n s u r e ;  and e s t a b l i s h  
q u o t a s  of g u i d e s  for s p e c i f i e d  g e o g r a p h i c a l  areas.
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F I N D I N G S  A N D  R E C O M M E N D A T I O N S

In t h e  a s s i g n m e n t  of E x c l u s i v e  G u i d i n g  A r e a s  (EGA's), the 
G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d  (the Board) s h o u l d  u n i f o r m­
ly a p p l y  the c r i t e r i a  e s t a b l i s h e d  for the G a m e  M a n a g e m e n t  
Un i t  u n d e r  c o n s i d e r a t i o n .

AS 0 8 . 5 4 . 0 4 0 ( 8 )  r e q u i r e r  t h a t  an e q u i t a b l e  a n d  r e a s o n a b l e  
p r o c e d u r e  be f o l l o w e d  in a s s i g n i n g  E x c l u s i v e  G u i d i n g  Areas.
In the M a r c h  25-27, 1977 B o a r d  m e e t i n g ,  the f o l l o w i n g  c r i­
ter i a  w a s  e s t a b l i s h e d  for the a s s i g n m e n t  o f  E G A ' s  in U n i t  9:

1. P e r m a n e n t  Area. A t  l e a s t  t h r e e  y e a r s  of S t a t e m e n t s  
of  F i n a n c i a l  R e m u n e r a t i o n  (contracts) a n d / o r  t h r e e  
B e a r  C a m p  R e g i s t r a t i o n s  o n  file w i t h i n  five (5) y e a r s  
as o f  N o v e m b e r  1, 1976.

2. T e m p o r a r y  Area. Sa m e  as a b o v e  e x c e p t  o n l y  two y e a r s  
of  c o n t r a c t s  a n d / o r  B e a r  C a m p  R e g i s t r a t i o n s  are 
r e q u i r e d .

We f o u n d  t h r e e  a p p l i c a n t s  w h o  w e r e  d e n i e d  t e m p o r a r y  E G A ' s  in 
Un i t  9 on  the b a s i s  of  an i n s u f f i c i e n t  n u m b e r  of c o n t r a c t s  on 
file. F r o m  t h e  r e c o r d s  on  file a t  the G u i d e  I n v e s t i g a t o r ' s  
O f f i c e  we d e t e r m i n e d  th a t  t h e s e  i n d i v i d u a l s  had the r e q u i r e d  
n u m b e r  of  B e a r  C a m p  R e g i s t r a t i o n s  to q u a l i f y  for a t e m p o r a r y  
EGA. T h e r e  a r e  s e v e r a l  s i m i l a r  c a s e s  w h e r e  othe: a p p l i c a n t s  
did not h a v e  c o n t r a c t s  on file, but d i d  r e c e i v e  a t e m p o r a r y  
E G A  s o l e l y  on  the b a s i s  o f  h a v i n g  the r e q u i r e d  n u m b e r  of  B e a r  
C a m p  R e g i s t r a t i o n s .

The lack of  u n i f o r m  a p p l i c a t i o n s  of the e s t a b l i s h e d  c r i t e r i a  
c r e a t e s  the f o l l o w i n g  p r o b l e m s :

1. A f f e c t e d  i n d i v i d u a l s  m a y  i n i t i a t e  legal a c t i o n  
a g a i n s t  the S t a t e  of Alas): a.

2. T h e  B o a r d ' s  c r e d i b i l i t y  and f a i r n e s s  in the e x e r c i s e  
of  its a u t h o r i t y  m a y  be q u e s t i o n e d .

R e c o m m e n d a t i o n  No. 2

The G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d  (the Board) s h o u l d  o b t a i n  

a d e q u a t e  d o c u m e n t a t i o n  o f  p r e v i o u s  e x p e r i e n c e  to i n s u r e  that o n l y  
q u a l i f i e d  a p p l i c a n t s  are b e i n g  I s s u e d  C l a s s - A  A s s i s t a n t  G u i d e  L i c e n s e s .

We f o und n o  r e c o r d  to d o c u m e n t  that s e v e r a l  i n d i v i d u a l s  l i c e n s e d  by 
the B o a r d  in 1976 w e r e  q u a l i f i e d  to s e r v e  as C l a s s - A  A s s i s t a n t  
G u i d e s .

Recommendation No. 1

STATE  OF  ALASKA 5 DIV I S ION OF  LEG IS LAT IVE  AUDIT



A S  0 8 . 5 4 . 1 2 0  s t a t e s  in p a r t  t h a t  to q u a l i f y  for a C l a s s - A  
A s s i s t a n t  G u i d e  L i c e n s e ,  the a p p l i c a n t  m u s t  h a v e  s e r v e d  at 
l e a s t  o n e  s e a s o n  as a L i c e n s e d  A s s i s t a n t  Guide. A n  a p p l i c a n t  
m a y  alsc -qualify if p r e v i o u s l y  i s s u e d  a p e r m i t  in l i e u  of a 
R e g i s t e r e d  G u i d e  L i c e n s e  b y  the D e p a r t m e n t  of F i s h  and Game.

A  C l a s s - A  A s s i s t a n t  G u i d e  m a y  e s s e n t i a l l y  p e r f o r m  the same 
s e r v i c e  t h a t  a R e g i s t e r e d  G u i d e  p e r f o r m s ,  e x c e p t  he is u n a b l e  
to c o n t r a c t  for hunts. T h e r e f o r e ,  it is e s s e n t i a l  for the 
p r o t e c t i o n  of the p u b l i c  th a t  a C l a s s - A  A s s i s t a n t  G u i d e  
p o s s e s s  the r e q u i r e d  e x p e r i e n c e  to c o n d u c t  a h u n t  in a c o m p e­
ten t  a n d  s a f e  m a n n e r .  T h e  B o a r d  d i d  n o t  o b t a i n  the a d e q u a t e  
d o c u m e n t a t i o n  n e c e s s a r y  to d e t e r m i n e  th a t  the a f o r e m e n t i o n e d  
a p p l i c a n t s  m e e t  the e x p e r i e n c e  r e q u i r e m e n t .

R e c o m m e n d a t i o n  No. 3

T h e  D e p a r t m e n t  of L a w  s h o u l d  ta k e  p r o m p t  a c t i o n  a g a i n s t  G u i d e s  
w ho v i o l a t e  G u i d e  B o a r d  S t a t u t e s  and R e g u l a t i o n s .

T h e  D e p a r t m e n t  o f  L a w  h a s  not t i m e l y  p r o c e s s e d  a c c u s a t i o n s  
a g a i n s t  G u i d e s  w h o  h a v e  b e e n  a c c u s e d  o f  v i o l a t i n g  G u i d e  
B o a r d  S t a t u t e s  or R e g u l a t i o n s ;  or  t a k e n  a c t i o n  a g a i n s t  
G u i d e s  w h o  h a v e  n o t  f i l e d  S t a t e m e n t s  o f  F i n a n c i a l  R e m u n e r a­
tio n  (contracts), as r e q u i r e d  by  R e g u l a t i o n  12 A A C  38.060.
T h i s  has r e s u l t e d  in the f o l l o w i n g  p r o b l e m s :

1. S e v e r a l  o f  t h e s e  a c c u s a t i o n s  a r e  q u i t e  o l d  and 
r e c e n t l y  a H e a r i n g  O f f i c e r  r e c o m m e n d e d  d i s m i s s a l  
o f  an a c c u s a t i o n  b e c a u s e  of its age.

2. A  l a r g e  n u m b e r  o f  G u i d e s  a r e  n o t  f i l i n g  t h e i r  
c o n t r a c t s .

T h e  e n f o r c e m e n t  of G u i d e  B o a r d  S t a t u t e s  a n d  R e g u l a t i o n s  are 
n e c e s s a r y  to e n s u r e  that:

1. G u i d e  B o a r d  S t a t u t e s  a n d  R e g u l a t i o n s  a r e  c o n s i s­
te n t l y  app l i e d .

2. T h e  G u i d i n g  I n d u s t r y  is a d e q u a t e l y  r e g u l a t e d .

3. T h e  p u b l i c  is a d e q u a t e l y  p r o t e c t e d .

R e c o m m e n d a t i o n  No. 4

Th e  G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d  (the Board; s h o u l d  
d e v e l o p  p r o g r a m  o b j e c t i v e s  that s t a t e  s p e c i f i c a l l y  w h a t  is 
to be a c c o m p l i s h e d  in q u a n t i t a t i v e  terms.

P r o g r a m  o b j e c t i v e s  d e s c r i b e  w h a t  a B o a r d  is s e e k i n g  to 
a c c o m p l i s h  d u r i n g  a s p e c i f i c  fi s c a l  year. W e l l  f o r m u l a t e d
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o b j e c t i v e s  a r e  c a p a b l e  o f  m e a s u r e m e n t  a n d  s h o u l d  i n c l u d e  
n u m e r i c  t a r g e t s  so t h a t  a c t u a l  a c c o m p l i s h m e n t s  c a n  be c o m­
pa r e d  w i t h  s t a t e d  tar g e t s .

T h e  S t a t e  S t a t u t e s  i d e n t i f y  w h a t  t h e  g o a l s  o f  the B o a r d  are, 
but the B o a r d  has n o t  f o r m u l a t e d  the o b j e c t i v e s  n e c e s s a r y  to 
m e e t  t h e s e  g o a l s  o r  s t a t e d  t h e m  in q u a n t i t a t i v e  terms.

E f f e c t i v e  p r o g r a m  m a n a g e m e n t  a n d  c o n t r o l  is b e s t  a c h i e v e d  w h e n  
c o m p a r i s o n s  c a n  be m a d e  b e t w e e n  p r e d e t e r m i n e d  o b j e c t i v e s  and 
a c t u a l  p e r f o r m a n c e .  V a r i a t i o n s  t h a t  r e s u l t  c a n  be a n a l y z e d  
a n d  the n e c e s s a r y  c o r r e c t i v e  a c t i o n  c a n  be  t a k e n  so t h a t  d e­
sir e d  p r o g r a m  o b j e c t i v e s  c a n  be o b t a i n e d .
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C U R R E N T  I S S U E S

Th e  q u e s t i o n  h a s  b e e n  asked, d o e s  the G u i d e  L i c e n s i n g  and 
C o n t r o l  B o a r d  (the Board) h a v e  the a u t h o r i t y  to e s t a b l i s h  
e x c l u s i v e  g u i d i n g  a r e a s ?

T h e  A t t o r n e y  G e n e r a l  i s s u e d  an o p i n i o n  in April, 19 7 7  s t a t i n g  
th a t  the B o a r d  has the a u t h o r i t y  to e s t a b l i s h  e x c l u s i v e  
g u i d i n g  areas.

In o r d e r  to c l a r i f y  this m a t t e r ,  w e  r e q u e s t e d  a l e g a l  o p i n i o n  
f r o m  L e g i s l a t i v e  A f f a i r s .  L e g i s l a t i v e  A f f a i r s  i s s u e d  an 
o p i n i o n  w h i c h  s t a t e d  t h a t  s e c t i o n  o n e  o f  133 S L A  1976 - AS 
0 8 . 5 4 . 0 4 0 ( a ) ( 8 )  - g i v e s  the B o a r d  the a u t h o r i t y  to e s t a b l i s h  
excli s i v e  g u i d i n g  areas,

G a m e  V i o l a t i o n s  by G u i d e s

We w e r e  i n f o r m e d  by I n v e s t i g a t o r s  for the D e p a r t m e n t  of 
P u b l i c  S a f e t y  (DPS) and G u i d e s  th a t  g a m e  v i o l a t i o n s  by
c e r t a i n  G u i d e s  is a s i g n i f i c a n t  p r o b l e m .  T h e y  a l l e g e  
that a c o m m o n  p r a c t i c e  a m o n g  c e r t a i n  G u i d e s  is the h u n t i n g  
o f  b r o w n  b e a r s  the s a m e  d a y  a i r b o r n e ,  w h i c h  is p r o h i b i t e d  
by R e g u l a t i o n  5 A A C  8 1 . 0 7 0 . (a)(6).

W e  r e c o m m e n d  the G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d  s t u d y  the 
p r o b l e m  of g a m e  v i o l a t i o n s  b y  G u i d e s  a n d  t a k e  a p p r o p r i a t e  
a c t i o n  to s o l v e  the pr o b l e m .

Equal O p p o r t u n i t y  for A l a s k a n  N a t i v e s

W e  found th a t  the G u i d e  L i c e n s i n g  and C o n t r o l  B o a r d  h a s  m a d e
an e f f o r t  to i n c r e a s e  p a r t i c i p a t i o n  of A l a s k a n  N a t i v e s  in 
the G u i d i n g  Indus t r y .  F o r  e x a m p l e ,  the B o a r d  has:

1. C r e a t e d  two s u b - d i s t r i c t s  in the A r c t i c  (Nunvikak 
I s l a n d  and St. L a w r e n c e ,  Ki n g  and L i t t l e  D i o m e d e
I s l a n d ) . B e f o r e  this action, G u i d e s  had to q u a l i f y
for all the A r c t i c .

2. V i s i t e d  N a t i v e  V i l l a g e s  a n d  e x p l a i n e d  w h a t  the 
G u i d i n g  I n d u s t r y  w a s  about.

3. G a v e  s p e c i a l  o r a l  e x a m i n a t i o n s  to A l a s k a n  N a t i v e s .

Ho w e v e r ,  the B o a r d  s h o u l d  i n c r e a s e  its e f f o r t  to e n s u r e  that 
q u a l i f i e d  A l a s k a n  N a t i v e s  a r e  g i v e n  an o p p o r t u n i t y  to p a r t i­
ci p a t e  in the G u i d i n g  Industry.

L e g a l i t y  o f  E x c lu s iv e  G u id in g  A re a s

STATE  OF ALASKA 8 DIV IS ION OF  LEG IS LAT IVE  AUDIT
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Mr. Gerald L. Wilkerson, CPA 

Legislative Auditor 

Division of Legislative Audit 

Pouch W, Alaska Office Building 

Juneau, Alaska 99811

November 29, 1977

Dear Mr. Wilkerson:

I have received yo ur  preliminary report on the Guide Licensing & Control 

Board. I appreciate this opportunity to make a few comments on the 

review. My comments will refer to the recommendations that you have 

made, and I will start by commenting on Recommendation No. 1:

Your concern in this recommendation is that three individuals who had 

the required number of bear camp registrations did not receive a temporary 

permit. The reason they did not receive their temporary permit at our 

first hearing on Unit 9 was because they had over-filed on areas being 

used by older guides. In examining some of these individual cases the 

Board's concern was a possible building up of too much hunting impact in 

a small given area. We told these applicants to continue to examine the 

map on Unit 9 and see if they could find some areas that would be open 

and usable in that Unit. At a later meeting, areas for these individuals 

were being developed. The problem was not a lack of uniform application.

I think the problem was the Board's concern of being realistic in trying 

to protect the resource from over-harvest. In most cases the guides 

themselves recognize this, although it seems that each man does everything 

possible to try and improve his own situation, which is probably to his 

credit.

Recommendation No. 2: In the matter of issuing several Class A guide

licenses in 1976 I wish to report that this is certainly a special case 

that, needs clarifying. The normal procedure for an applicant to receive 

a Class A license is to have it handled by our investigator, William 

Bellingar, who checks out the necessary requirements for the license. 

Normally, this takes anywhere from three to six months.

The case you are referring to relates to St. Lawrence Island. Back two 

years ^go the Guide Licensing and Control Board was studying the impact 
of establishing individual guide areas. It was decided at that time not 
to include the Arctic Coast under individual cases but leave it open.
The Board had a three-point approach:

9 ( a )
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Mr. Gerald L. Wilkerson 2 November 29, 1977

1. leave A r c t i c  C o a s t  open;

2. m e e t  w i t h  the Natives on the vill a g e  level and e x p l a i n  the 

guide p r o gram;

3. give oral tests to some Native guides to the e x t e n t  they could

come u n d e r  the class of r eg i s t e r e d  guide.

All three o f  these points have been a c c o mplished. We now hav e  Native 

r e g i s t e r e d guides, Ed S ha vings, Sr., at Nunivak, W i n f r e d  James at Gambell 

and Hakie at Savoonga.

I a u t h o r i z e d  one of o u r  Board members, Charles Keim, to travel to St. 

L a w r en c e  Island, w i t h  a Fish and Game P r o t e c t i on  O f f i c e r ,  to m e e t  with 

the Nati v e s  ’*n regard  to g i v i n g  them a license for guid in g  walrc'- hunts, 

w h i c h  had j u s t  bee n  a p p r o v e d  by the State D e p a r t m e n t  o f  Fish and Game, 

u u r  A c t  permits o u r  B oard to give oral exams for licenses u nder cert a i n  

c ircumst a n c e s .  We felt that the sit u a t i o n  at St. L a w r e n c e  Island was 

unique, in that all those given a Class A license w e r e  Native residents, 

had lived and hun t e d  there all t heir lives. Mr. Keim is very much of a 

p e r f e c t i o n i s t  in gi v i n g  exams and he p e r s o n a l l y  c h e c k e d  each one of 

these men ou t  b e f o r e  issu i n g  h i m  a license. Beca u s e  this was the first

y e a r  o f  guidi n g  a c t i v i t y  for w al r u s  the Board felt it did not w a n t  to be

put in the p os i t i o n  o f  m a k i n g  it d if ficult for r e s i d e n t  Natives to share 

in this vocation. We, t h erefore, e x t e n d e d  our s e l v es  ir. e x p e d i t i n g  this 

type o f  license. It s h ou l d  in NO wa y  reflect in an a d v e r s e  w a y  a g a i ns t  

the t h o r o u g h n es s  that is n o r m a l l y  pr a c t i c e d  by o u r  Fish and G ame Prot e c t i on  

D i v i s i o n  in issu i n g  these licenses. I think this is a n o t h e r  e x a m p l e  of 

the B oard e x t e n d i n g  its right hand to help the N a t i v e  p o p u l a t i o n  u nder 

e m e r g e n c y  timing.

R e c o m m e n d a t i o n  No. 3: With r e f erence to the D e p a r t m e n t  o f  Law and the 

time it takes to process a c c usations, I think that in this area the 

O f f i c e  of the A t t o r n e y  General and the Board sho u ld  h ave some open 

dialog. I b e l i e v e  that in many cases the B oard its e l f  could help e x p e d i t e 

some o f  the m i n o r  viola t i on s  and help relieve the load that c o n t i n u a l l y  

b uilds up in the A t t o r n e y  Gen e r a l ' s Office. I think it w o u l d  be helpful 

if we c ould w r i t e  up some procedural steps that can be f o ll o w e d  b oth by 

o u r  B o a r d  and by the A t t o r n e y ,  in p r o c e s s in g  the violations.

R e c o m m e n d a t i o n  No. 4: The r e c om m e n d a t i o n  is that o u r  B oa r d  should 

d e v e l o p  p r o g r a m  o b j e c t i v es .  I w o u l d  agree wi t h  this r e c o m m e n d a t i o n  as I 

p ersonally, and I know the o t h e r  Board memb e r s do too, like to have our 

future programs well est a b l is h e d .  We have tried to do this in the past, 

and I think very s u c c es s f u l l y .  If y o u  w e r e  to e x a m i n e  the minu te s  for 

the past two y e a r s  y o u  w o u l d  find that o u r  p r o g r a m  has bee n  aimed toward 

s t r e n g t h e n i n g  o u r  guide standards. This has been a c c o m p l i s h e d  by pass i n g  

o u r  1 6 - p o in t  Code of Ethics, in a d d ition to o u r  m a i n  p r o g r a m  o f  giving 

e x c l u s i v e  guide a reas in the 26 game units. We hav e  p r o c e e d e d  w i t h  this 
p r o g r a m  as e x p e d i t i o u s l y  as possible, h o l d i n g long hearir.gs and w o r k i n g  

man y hours each day. A t  ou r  u p c oming De c e m b e r  m e e t i n g  in A n c h o r a g e ,  we 

have listed for a l l o c a t i o n  the last five game units and w h e n  these are 

completed, w e  will have f i n i s h e d  a l l o c a t i n g  all the game units in Alaska.

9(b)



O u r  Bocrd, at this next m ee t i n g ,  will set up a new p r o g r a m  fo r  the 

c o m i n g  year. T h e r e  is m uch y e t  to be done in s m o o t h i n g  o u t  the rough 

spots and w e  will a t t e m p t  to do this. We have had e x c e l l e n t  c oo p e r a t i o n  

f r o m  the D e p a r t m e n t  o f  Co m m e r c e  and E c on o m i c  D e v e l o p m e n t ' s  Occupational 

L i c e n s i n g  D i v i s i o n  u n d e r  Mrs. Sharon Andrew. Also, I a m  p roud to say 

tha t o u r  s t a f f  in A n c h o r a g e  has tu r n e d  in an e x c e l l e n t  record o f  d e d i c a t io n  

and e f f i c i en c y .  When one c o n siders tha t  a filing s y s t e m  had to be set 

up for 450 r e g i s t e r e d  guides and 500 a s s i s t a n t  guides, plus keep in g  

t rack o f  all the mail and que s t i o n s that come in, one can see that the 

s t a f f  c e r t a i n l y  has been very busy.

In d o  ing, t here are a few o b s e rv a t i o n s  that I can m ake that m i g h t  be 

in t e r esting. In a s s i g n i n g  individual guide areas, it has b r o u g h t  to a 

m i n i m u m  v i o l a t i o n s  by aircraft. For example, no mor e  is it n e c e s s a r y  

for a g uide to c o v e r  the l o we r  p e n i ns u l a  looking for b r o w n  b e a r  w h e n  he 

knows the on l y  are a  he can hunt in is his own a s s i g n e d  area. I have 

b een s u r p r i s e d  a t  ho w  p r o t e c t i v e  and jealous the individual guides have 

become, a f t e r  a s s i g n i n g  t h e m  their own area. The guides themselves have 

shown g r e a t  c o o p e r a t i o n  in m a k i n g  this new p r o g r a m  work. The one area 

that is still s o m e w h a t  "tender", and we are w o r k i n g  at it consta n t l y ,  is 

the a ct i o n  of the few ne w  guides who o v e r - f i l e  in try i ng  to e st a b l i s h  

areas for themse l v e s.  We will be w o r k i n g  c o n s t a n t l y  w i t h  these people 

to s a t i s f y  t heir needs to the b e s t  o f  o u r  ability.

I think it has b e e n  very helpful to have had a review by the A u d i t 

D e p a r t m e n t  and I c e r t a i n l y  a p pr e c i a t e  the high c a l i b e r  o f  men in the 

D e p a r t m e n t  and the open m a n n e r  in w h i ch  they go a b o u t t h e i r  business.

R e s p ec t f u l l y  y o u r s ,

Marcus F. Jensen, C h a i r m a n

Guide L i c e n s in g  & Control Board

M F J :c w 2 / l 0
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Mr. G e r a l d  L. W i l k e r s o n ,  CPA 

L e g i s l a t i v e  A u d i t o r  

D i v i s i o n  o f  L e g i s l a t i v e  A u d i t  

P o u c h  W

June a u ,  A l a s k a  99811 

D e a r  Mr. W i l k e r s o n :

RECEIVED
D E C  7  1977

L E G I S L A T I V E
A U D I T

In a c c o r d a n c e  w i t h  pr o v i s i o n s  of A l a s k a  S t at u t e s  and p r o c e d u r e s  e s t a b l i s h e d  

for the i m p l e m e n t a t i o n  o f  L e g i s l a t i v e  B u dg e t  and A u d i t  C o m m i t t e e  R e v i e w  

of e x e c u t i v e  age n ci e s ,  the a t t a c h e d  is submitted:

C O N S O L I D A T E D  A G E N C Y  R E S P O N S E  TO:

A P ER F O R M A N C E  R E V I E W  OF 

G U I D E  L I C E N S I N G  A N D  C O N T R O L  B OARD 

D E P A R T M E N T  O F  C O M M E R C E  A N D  

E C O NOMIC D E V E L O P M E N T

U nless o t h e r w i s e  stated, the se c t i o n s  h a v e  b een p r e p a r e d  s e p a r a t e l y  by 

the a g en c i e s  named and the p ositions st a t e d  in each do not n e c e s s a r i l y  

r e p r e s e n t  t h o s e  o f  the o t h e r  c o n t r i bu t o r s .

S i n c e r e l y ,

/

' (XJadh.Ji.la,U-C y
H. P h i l l i p  H u b b a r d  

C o m m i s s i o n e r

0
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C O N S O L I D A T E D  A G E N C Y  R E S P O N S E  TO

A  P E R F O R M A N C E  R E V I E W  OF 

GU I D E  L I C E N S I N G  A N D  C O N T R O L  B O A R D  

D E P A R T M E N T  OF C O M M E R C E  A N D  

E C O N O M I C  D E V E L O P M E N T

D E C E M B E R  1, 1977

C o m m i s s i o n e r ,  D e p a r t m e n t  o f  C o m m e r c e

and E c onomic D e v e l o p m e n t  H. P h i l l i p  H u b b a r d

C h a i r ma n ,  G u i d e  L i c e n s i n g  and Control

B o a r d  Marcus F. J e n s e n

A t t o r n e y  G e n e r a l , D e p a r t m e n t  o f  L a w  A v r u m  G r o s s
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SECTION I

C O M M E N T S  OF D E P A R T M E N T  O F  C O M M E R C E  

A N D  E C O NOMIC D E V E L O P M E N T

A. O R G A N I Z A T I O N  AND FU N C T I O N

P r e s e n t e d  on pag e  4 o f  A P er f o r m a n c e  R e v i e w  of G u i d e  L i c e n s i n g  and 

C o n trol B o a rd  D e p a r t m e n t  o f  C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  ( R e p o r t ) ,

Ts~ a  b r i e f  a n a ly s i s  o f  the o r g a n i z a t i o n  and f u nc t i o n  o f  the G uide 

Li c e n s i n g  and Control B o a r d  (Board). The a na l y s i s  is acc u r a t e ,  h o w e v e r ,  

no r e f e r e n c e  is m ade to the overall p u r p o se  of r e g u l a t i o n  o f  this industry.

W h i l e  no s t a t e d  L e g i s l a t i v e  o b j e c t i v e  is found in AS 08.54, it is the 

d e p a r t m e n t ' s  u n d e r s t a n d i n g  that r eg u l a t i o n  of the g ame g uide i n d u s t r y  is 

p r i m a r i l y  for the e n h a n c e m e n t  o f  the S ta t e ' s  game m a n a g e m e n t ,  as well as 

the p r o t e c t i o n  o f the consumer. The c o n t i n u e d  u t i l i z a t i o n  o f  this 

imp or t a n t  r e n e w a bl e  r e s o u r c e  is c o n t i n g e n t  upon c o n t r o l l e d  h a r v e s t i n g ,  

in o r d e r  to a vo i d  d e p l e t i o n  of  the resource.

B. F I N DI N G S  AN D R E C O M M E N D A T I O N S

R e c o m m e n d a t i o n  No. 1

In m a k i n g  this r e c o m m e n d a t i o n ,  it appears, the a u d it o r s  re l ie d  s o l e l y  

upon the m i n i m u m  u sage r e q u i r e m e n t s  e s t a b l i s h e d  by the Board in o r d e r  

for an a p p l i c a n t  to be e l i g i b l e  for e i t h e r  a t e m p o r a r y  or p e r m a n e n t  

E x c l u s i v e  G u i d i n g  A r e a  (EGA), to d e t e r m i ne  that the c r i t e r i a  e s t a b l i s h e d  

w e r e  not being a p p l i e d  unifo r m l y .

It is the D e p a r t m e n t ' s  u n d e r s t a n d i n g  that the B o a r d  has always c o n s i d e r e d  

additional factors such as the num b e r  o f  m i n i m a l l y  q u a l i f i e d  a p p l i c a n t s  

for a s p e c i f i c EGA in r e lation to the h a r v e s t a b l e  r e s o u r c e  avai l a b l e .

This is c o n s i s t e n t  wi t h  the overall p u r p o s e  of the r e g u l a t o r y  e f f o r t  in 

this industry. S i n c e the re vi e w  of t h e  Board's r e c o r d s  did not reveal 

this i n f o r m a t i o n,  the D e p a r t m e n t  will r e c o m m e n d  that th e  B o a r d  tak e  

a c t i o n  to m o r e  c l e a r l y  d e l i n e a t e  its criteria.

R e c o m m e n d a t i o n  No. 2

The c i r c u m s t a n c e s  s u r r o u n d i n g  the i s suance o f  c e r t a i n  C las* A A s s i s t a n t  

G u i d e  Licenses in 1976 w e r e  unusual. The m a n a g e m e n t  o f  some m a r i n e  

m a m m a l s  was r e t u r n ed  to the S tate a fter a n u m b e r  o f  y e a r s  u n d e r  federal 

j u r i s d i c t i o n .  As a result, a limited nu m b er  of w a l r u s e s  w e r e  to be 

h a r v e s t e d  w i t h i n  a s h o r t  time frame, the B o a r d  d e t e r m i n e d  it to b e  in 

the public; interest to ass u r e that A l a s k a  N a t i v e s ,  f a m i l i a r  wit h the 

local terrain and h u n t i n g  o f  wa l r u s  be licensed.

The D e p a r t m e n t  conc u r s w i t h  R e c o m m e n d a t i o n  No. 2, but r e c o g n iz e s  the 

l e g i t i m a c y  o f  the Boar d 's  c o n c e r ns  in this i n s t a n c e  and will w o r k  with 

the B o a r d  to d e v e l o p  an a p p r o p r i a t e  p r o c e d u r e  for f u l f i l l i n g  this r e c o m­

me n d a t i o n  w h e n  un i q ue  c i r c u m s t a n c e s  are present.
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Re* nmendation No. 3

Th e  B o a r d ' s  r e l a t i o n s h i p  w i t h  this D e p a r t m e n t  is d i f f e r e n t  f r o m  that of 

the o t h e r  o c c u p a t i o n a l  boards w h i c h  ar e o r g a n i z e d  u n d e r  it. The L e g i s l a t u r e  

has f u n d e d  two p o s i t i o n s  in the D e p a r t m e n t  o f  Public S af e t y ,  Di v i s i o n  of  

W i l d l i f e  P r o t e c t i o n  to a ss i s t  the B o a r d  in its i n v e s t i g a t i v e  e n f o r c e m e n t  

cap a c i t y.  T h e r e f o r e ,  the D i v i s i o n  of O c c u p a t i o n al  L i c e n s i n g  has only 

been in v o l v e d  in this as p e c t  to a very l i m i t e d  d e gr e e  and the D e p a r t m e n t  

has i n s u f f i c i e n t  i n f o r m a t i o n  upon w h i c h  to base a response.

It s h o u l d  be noted, h o w e v e r ,  t h a t  in rec e n t  m o n t h s ,  th s D e p a r t m e n t  of 

La w  has d e v e l o p e d  w r i t t e n  p r o c e d u r e s  fo r  u n i f o r m  mar.agmenet o f  a d m i n i s t r a t i v e  

p r o c e e d i n g s  by its s t a f f  an d  w r i t t e n  g u i d e l i n e s  fo r  a g e n c y  u s e  w h i c h  

will r e s u l t  in m o r e  e f f i c i e n t  h a n d l i n g  of t h e s e  proc e e d i n g s .

R e c o m m e n d a t i o n  No. 4

T h e  D e p a r t m e n t  c o n c u r s  w i t h  this r e c o m m e n d a t i o n  and will w i t h i n  e x i s t i n g  

c o n s t r a i n t s  w or k  w i t h  the B o ar d  in an ef f o r t  to i d e n t i f y  q u a n t i f i a b l e  

o b j e c t i v e s .



C U R R E N T  ISSUES

T his s e c t i o n  of  the R e p o r t  (see p a g e  8) iden t i f i es  c o r r e c t l y  s o m e  m a j o r  

c u r r e n t  c o n c er n s  f o r  e f f e c t i v e  r e g u l a t i o n  of t h e  G u i d i n g  Industry.

10(f)
5



C O M M E N T S  OF GUIDE L I C E N S I N G  

A N D  C O N T R O L  B O A R D

SECTION II
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D E P A R T M E N T  O F  C O M M E R C E  A  

E C O N O M I C  D E V E L O P M E N T

O M S K *  Of OCCVPA no MAI UCIMSMG POUCH D - JL'MEAU M 1 1

D e c e m b e r  2, 1977

Mr. G e r a l d  L. W i l k e r s o n ,  C PA  

Le g i s l a t i v e  A u d i t o r  

D i v i s i o n  o f  L e g i s l a t i v e  .,udit 

Pouch W, A l a s k a  O f f i c e  B u i l d i n g  

Juneau, A l a s k a  99811

D ear Mr. W i l k e r s o n :

I have r e ce i v e d  y o u r  p r e l i m i n a r y  re p o r t  on the G u i d e  L i c e n s i n g  & Control 

Board. I a p p r e c i a t e  this o p p o r t u n i t y  to make a few c o m m e n t s  on the 

review. M y  c o m m e n t s  will r e f er  to the r e c o m m e n d a t i o n s  that y o u  have 

made, and I will s t a r t  by c o m m e n t i n g  on R e c o m m e n d a t i o n  No. 1:

Your c o n c e r n  in this r e c o m m e n d a t i o n  is that three i n d i v i d u a l s  w h o  had 

the r e q u i r e d  n u m b e r  o f  b e a r  cam p  r e g i s t r a t i o n s  did not re c e i v e  a tem p o r a r y  

permit. The reason they di d  not rece iv e  t heir t e m p o r a r y  p e r m i t  a t  o u r  

first h e a r i n g  on Uni t  9 was b e c a u s e  they had o v e r - f i l e d  on areas b e i ng  

used by o l d e r  guides. In e x a m i n i n g  s o m e  of these individual cases the 

Board's c o nc e r n  wa s a p o s s i b l e  b u i l d i n g  up o f  too m uc h  h u n t i n g  impact in 

a small g iven area. We told t he s e  a p pl i c a n t s  to c o n t i n u e  to e x a m i n e  the 

map on Uni t  9 an d  see if they c o u l d  find some areas tha t  w o u l d  be open 

and usable in that Uni.. A t  a l a t e r  m e et i n g ,  areas for t hese i n d i v id u a l s  

were b e i n g  developed. The p r o b l e m  was not a lack of u n i f o r m  ap p l i cation.

I think the p r o b l e m  wa s the Board's conc e r n  o f  b e in g  r e a l i s t i c  in trying 

to p r o t e c t  the r e s o u r c e  f r o m  o v e r - h a r v e s t .  In m o s t  cases the guides 

themselves r e c o g n i z e  this, a l t h o u g h  it seems that e ach man does e v e r y t h i n g  

p o s s i b l e  to try and i m pr o v e  his ow n  s i t u a t i o n ,  w h i c h  is p r o b a b l y  to his 

credit.

R e c o m m e n d a t i o n  No. 2: In the m a t t e r  o f  issu i n g  several Class A g uide

li c enses in 1°76 I w i s h  to r e p o r t  that this is c e r t a i n l y  a special case 

that needs c l a r i f y i n g .  The normal p r o c e d u r e  for an a p p l i c a n t  to rece i v e  

a Class A l i c e n s e  is to h a v e  it h a n d l e d  by o u r  i n v e s t i g a t o r ,  W i l l i a m  

Bellingar, w h o  checks o u t  the n e c e s s a r y  r e q u i r e m e n t s  for the license. 

Normally, this takes a n y w h e r e  f r o m  three to six months.

The c ase y o u  are r e f e r r i n g  to relates to St. L aw r e n c e  Island. Back two 

years ago the G u i d e  L i c e n s i n g  a n d Control B oard w a s  s t u d y i n g  the impact 
o f  e s t a b l i s h i n g  individual g uide areas. It was d e c i d e d  at that time not 

to include the A r c t i c  C o a s t u n d e r  individual cases b u t  leave it open.
The P o a r d  h a d  a t h r e e - p o i n t  approach:
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1. leave A r c t i c  C o a s t  ooen;

2. m e e t  w i t h  the N a t i v e s  on the v i l l a g e  level and e x p l a i n  the 

g uide p r o gram;

3. give oral tests to some N a t i v e  guides to the e x t e n t  they c ould 

come u n d e r  the c lass of r e g i s t e r e d  guide.

All three o f  these points h ave been a c c o m p l i sh e d .  We n o w hav e N a t i v e  

re g i s t e r e d  guides at N u n ivak, Gambell, a n d  Savoonga.

I a u t h o r i z e d  one o f  ou r  B o a r d  m e m b e r s,  C h a r l e s  Keim, to travel to St. 

L a w r e n c e  Island, w i t h  a Fish an d  G a m e  P r o t e c t i o n  O f f i c e r  to m e e t  w i t h  

the Natives in r e g a r d  to g i v i n g  t h e m  a lice n se  for g u i d i n g  w a l r u s  hunts, 

w h i c h  ha d  j u s t  been a p p r o v e d  by the State D e p a r t m e n t  of Fish and Game.

O u r  A c t  perm i t s  o u r  Board *o give oral exams for licenses u n de r  c e r t a i n  

c i r c u m st a n c e s .  We felt tha t  the s i t u a t i o n  at St. L a w r e n c e  Island was  

unique, in that all those g i v e n  a Class A  lice n s e  w e r e  N a t i v e  r esidents, 

had lived and h u n t e d  there all t h e i r  lives. Mr. K e i m  is very muc h o f  a 

p e r f e c t i o n i s t  in g i v i n g  e xams and he p e r s o n a l l y  c h e c k e d eac h  one of 

these me n  o u t  be f o r e  i s s u i n g  h i m  a license. B e c a u s e  this wa s  the f i r s t  

y e a r  of  g u i d i n g  a c t i v i t y  for w a l r u s ,  the B o a r d  felt it did not w a n t  to 

be put in the po s i t i o n  o f  m a k i n g  it d i f f i c u l t  for r e s i d e n t  Natives to 

s hare in this vocation. We, there f o r e ,  e x t e n d e d  o u r s e l v e s  in e x p e d i t i n g  

this type o f  license. It s h o u l d  in NO w a y  refl e c t in an a d v e r s e  w a y  

a g a i n st  the t h o r o u g h n e s s  that is n o r m a l l y  p r a c t i c e d  by o u r  Fish and Game 

Pr o t e c t i o n  D i v i s i o n  in i s s u i n g  these licenses. I think this is a n o t h e r  

e x a m p le  o f  the B oard e x t e n d i n g  its right hand to help the N a t i v e  p o p u l a t i o  

u n d e r  e m e r g e n c y  timing.

R e c o m m e n d a t i o n  No. 3: W i t h  r e f e r e n c e  to the D e p a r t m e n t  o f  Law and the 

time it takes to p r o c e s s  a c c u s a t i o n s ,  I think that in this area the 

O f f i c e  o f  the A t t o r n e y  General and the Board sh o u l d have s ome open 

dialog. I b e l i e v e  that in m a n y  cases the Board it s el f  c o u l d  help e x p e d i t e  

some o f  the m i n o r  v i ol a t i o n s  and help reli e v e  the loa d  that c o n t i n u a l l y  

builds up 1ri the A t t o r n e y  G e n e r a l ' s  Office. I think it w o u l d  be helpful 

if we c o ul d  w r i t e  up some proc ed u r a l  steps that can be f o l l o w e d  both by 

o u r  Board and by the A t t o r n e y  in p r o c e s s i n g  the violations.

R e c o m m e n d a t i o n  No. 4: T h e  r e c o m m e n d a t i o n  is that o u r  B o a r d  sho u l d  

deve l o p  p r o g r a m  o b j e c ti v e s .  I w o u l d  a g r e e  w i t h  this r e c o m m e n d a t i o n  as I 

p e r s o n a l l y , and I know the o t h e r  B o a r d  m e m b e r s  do too, like to have our 

future pr o g r a m s  well e s t a b l i s h e d .  We have t ried to do this in the past, 

an d  I think very s u c c e s s f u l l y .  If y o u  w e r e  to e x a m i n e  the minut e s  for 

the past two y e a rs  y o u  w o u l d  find that o u r  p r o g r a m  has been a i m e d  to w a rd  

s t r e n g t h e n i n g  o u r  guide s t andards. This has been a c c o m p l i s h e d  by p a s s i n g  

o u r  1 6 - p o i n t Cod e  o f  Ethics in a d d it i o n  to ou r  main p r o g r a m  o f  giving 

e x c l u s i v e  guide areas in the 26 g a m e  units. We hav e  p r o c e e d e d  w i t h  this 

p r o g r a m  as e x p e d i t i o u s l y  as p o s s i b l e ,  h o l d i n g  long h e ar i n g s  and w o r k i n g  
m a n y  hours eac h  day. A t  o u r  u p c o m i n g  D e c e m b e r  m e e t i n g  in A n c h o r a g e ,  we 

have li s t e d  fo r  a l l o c a t i o n  the last five game units and w h e n  these are 

c o m p l et e d ,  w e  will have f i n i s h e d  a l l o c a t i n g  all the game units in Alaska.
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O u r  Board, at this n ex t  m e e t i n g ,  will set up a ne w p r o g r a m  fo r the 

c o m i n g  y ear. T h e r e  is m u c h  y e t  to be dor.e in s m o o t h i n g  o u t  the rough 

spots and w e  will a t t e m p t  to do this. We have ha d  e x c e l l e n t  c o o p e r a t i o n  

fro m the D e p a r t m e n t  o f  C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t ' s  Occ u p a t i o na l  

L i c e n s i n g  Di v i s i o n  u n d er  Mrs. S h a r o n  Andrew. Also, I a m  p roud to say 

t hat ou r  s t a f f  in A n c h o r a g e  has t u r n e d  in an e x c e l l e n t  r e c o r d  o f  d e d i c a t i o n  

and ef f i c i e n cy .  Whe n  one c on s i d e r s  t hat a filing s y s t e m  had to be set 

up f o r  450 r e g i s t e r e d  guides a n d  500 a s s i s t a n t  guides, plus k e e p i n g 

t rack of all the mail and q u e s t i o n s  tha t  come in, one can see that the 

s t a f f  c e r t a i n l y  has been very busy.

In c lo sing, there are a few o b s e > v a t i o n s  that I can m a k e  that m i g h t  be 

interesting. In a s s i g n i n g  individual guide areas, it has b r o u g h t  to a 

m i n i m u m  viol a ti o n s  by aircraft. For ex a m p l e ,  no mor e  is it n e c es s a r y  

for a guide to c o v e r  the l o we r  p e n i n s u l a  look i n g  for b r o w n  b e a r  w h e n  he

knows the onl y  area he can hunt in is his own a s s i g n e d  area. I have

been s u r p r i s e d  at how p r o t e c t i v e  and j e a l o u s the individual guides have 

b e c o m e  a f t e r  a s s i g n i n g  t h e m  t h e i r own area. T h e  guides t h e m s e l v e s  have 

shown g r e a t  c o o p e r a t i o n  in m a k i n g  this new p r o g r a m  w ork. The  one area 

that is still s o m e w h a t  " t e n d e r , "  and w e  are w o r k i n g  a t  it c o n s t a n t l y ,  is 

the a c t i o n  of the few new guides w h o  o v e r - f i l e  in try i n g to e s t a b l i s h  

areas for themselves. We will be w o r k i n g  c o n s t a n t l y  w i t h  these pe o p l e

to s a t i s f y  t heir needs to the b e s t  o f  c ur  ability.

I think it has been very helpful to have had a re v i e w  by the Di v i s i o n  of 

L e g i s l a t i v e  A u d i t  an d  I c e r t a i n l y  a p p r e c i a t e  the high c a l i b e r  o f  men in 

the D e p a r t m e n t  and the ope n  m a n n e r  in w h i c h  they go a b o u t  their b u siness.

R e s p e c t f u l l y  y ou r s ,

M a r c us  F. Jensen, C h a i r m a n  

G u i d e  L i c e n s i n g  & Control Board

M F J : c w 2 / 1 0
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OFFICE OF THE ATTORNEY CENERAL

J A Y  S .  H A M M O N D ,  G O Y I R N O R

POUCH X - STATE CAPITOL 
JUNEAU 93811

D e c e m b e r  2, 1977

Mr. G e r a l d  L. W i l k e r s o n ,  C P A  
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  o f  L e g i s l a t i v e  A u d i t  
P o u c h  W  - A l a s k a  O f f i c e  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 811

D e a r  Mr. W i l k e r s o n :

T h i s  l e t t e r  is in r e s p o n s e  to y o u r  p r e l i m i n a r y  
a u d i t  e n t i t l e d  "A P e r f o r m a n c e  R e v i e w  of  G u i d e  L i c e n s i n g  and 
C o n t r o l  Board, D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p­
ment, O c t o b e r  14, 1977.

T h i s  a u d i t  f i n d s  s h o r t c o m i n g s  w i t h  the D e p a r t m e n t  
of  L a w  in two r e s p e c t s :  (1) f a i l u r e  t o  t i m e l y  p r o c e s s
a c c u s a t i o n s  a g a i n s t  g u i d e s  for v i o l a t i o n  of the l i c e n s i n g  
s t a t u t e s ;  (2 ) f a i l u r e  to ta k e  a c t i o n  a g a i n s t  g u i d e s  w h o  h a v e  
n o t  f i l e d  S t a t e m e n t s  of  F i n a n c i a l  R e m u n e r a t i o n  r e q u i r e d  by 
12 A A C  38.060. L e t  m e  b r i e f l y  r e s p o n d  to e a c h  in turn.

F a i l u r e  to T i m e l y  P r o c e s s  A c c u s a t i o n s  
A g a i n s t  G u i d e s  for V i o l a t i o n  of the L i c e n s i n g  S t a t u t e

T h e  a u d i t  is c o r r e c t  in s t a t i n g  that s e v e r a l  
a c c u s a t i o n s  are q u i t e  o l d  a n d  that, in one case, a h e a r i n g  
o f f i c e r  r e c o m m e n d e d  d i s m i s s a l  b e c a u s e  of the r e m o t e n e s s  of 
the e v e n t s  w h i c h  w e r e  the s u b j e c t  o f  t h e  a c c u s a t i o n .  The 
audit, I b e l i e v e ,  e r r s  in a t t r i b u t i n g  t h e s e  f acts to d e f i­
c i e n c i e s  in the D e p a r t m e n t  of Law.

A  r e v i e w  o f  t h e  g u i d e  b o a r d  d o c k e t  and o u r  own 
f i l e s  d i s c l o s e s  that, w i t h  r e s p e c t  to the o l d e s t  case, t h e r e  
is no r e c o r d  th a t  t h e  d e p a r t m e n t  r e c e i v e d  i n v e s t i g a t o r y  
r e p o r t s  for w h i c h  a c c u s a t i o n s  m i g h t  h a v e  b e e n  filed. Had 
t h e y  b e e n  r e c e i v e d ,  it is f a i r  to p r e s u m e  t h a t  a c t i o n  w o u l d  
h a v e  b e e n  t a k e n  i m m e d i a t e l y ,  s i n c e  p a r t i c u l a r l y  in the 
o c c u p a t i o n a l  l i c e n s i n g  f i e l d  o u r  d e p a r t m e n t  has a c t e d  
s w i f t l y  to i n i t i a t e  d i s c i p l i n a r y  p r o c e e d i n g s .  O t h e r  c a s e s  
h a v e  b e e n  a c t i v e  for v a r y i n g  l e n g t h s  o f  time. A n y  d e l a y s  
h a v e  b e e n  the r e s u l t  o f  a t t e m p t i n g  to s e r v e  p a p e r s  o n  the 
r e s p o n d e n t s ,  s c h e d u l i n g  b y  the h e a r i n g  o f f i c e r s ,  a n d  final 
a c t i o n  on p r o p o s e d  d e c i s i o n s .

10(1)
11



G e r a l d  L. W i l k e r s o n ,  C P A  
r d c e m b e r  2, 1977 
P a g e  2

W i t h  r e s p e c t  to the s p e c i f i c  a l l e g a t i o n  r e g a r d i n g  
d i s m i s s a l  o f  o n e  c a s e  by a h e a r i n g  o f f i c e r  for s t a l e n e s s ,  I 
w o u l d  s i m p l y  r e f e r  y o u  to m y  r e s p o n s e  o^ O c t o b e r  10, 1977, a 
c o p y  of w h i c h  is a t t a c h e d .  I b e l i e v e  ' ‘ e x p l a n a t i o n
c o n t a i n e d  in it a d e q u a t e l y  c h a r a c t e r i z e s  the events.

C o n t r a r y  to the i m p l i c a t i o n s  o f  the audit, I 
b e l i e v e  the d e p a r t m e n t  has b e e n  e x p e d i t i o u s  in its h a n d l i n g  
of t h e s e  l i c e n s i n g  m a t t e r s .  W h e n  the e v i d e n c e  is there, w e  
m o v e  w i t h  all d e l i b e r a t e  speed.

F a i l u r e  to T a k e  A c t i o n  A g a i n s t  G u i d e s  
W h o  H a v e  N o t  F i l e d  S t a t e m e n t s  of F i n a n c i a l  R e m u n e r a t i o n

T h e  D e p a r t m e n t  o f  L a w  has n e v e r  r e f u s e d  to i n i t i a t e  
a d m i n i s t r a t i v e  p r o c e e d i n g s  a g a i n s t  l i c e n s e d  g u i d e s  for 
v i o l a t i o n  of 12 A A C  38.060. In fact, d e p a r t m e n t  p e r s o n n e l  
h a v e  e n c o u r a g e d  t h e  G u i d e  B o a r d  I n v e s t i g a t o r  to p r e p a r e  c a s e s  
b a s e d  o n  v i o l a t i o n s  of t h i s  r e g u l a t i o n .

T h e  d e p a r t m e n t  h a s  d e c l i n e d  to c r i m i n a l l y  p r o -  
o s e c u t e  g u i d e s  for v i o l a t i o n  o f ^12 A A C  38.060. T h e r e  are 
s e v e r a l  r e a s o n s  w h y  p r o s e c u t i o n s  a r e  n o t  i n i t i a t e d ,  b u t  th e y  
b o i l  d o w n  to this: it is n e a r l y  i m p o s s i b l e  to c o n v i c t  a
g u i d e  u n d e r  t h a t  r e g u l a t i o n .  L e t  m e  e l a b o r a t e .  W h e n  a 
d i s t r i c t  attorne' e v a l u a t e s  a case, he o r  she v i e w s  it 
a g a i n s t  the s t a n d a r d  o f  p r o o f  r e q u i r e d  in c r i m i n a l  cases: 
p r o o f  b e y o n d  a r e a s o n a b l e  d o u b t. T o  be s u c c e s s f u l  in p r o s e­
cu t i n g  a g u i d e  w i l l  r e q u i r e  th a t  e i t h e r  the c l i e n t  (hunter) 
or an  e m p l o y e e  of  the g u i d e  t e stify, a g a i n s t  the guide, th a t  
a h u n t  w a s  c o n d u c t e d .  S i n c e  o v e r  80 p e r c e n t  o f  g u i d e d  
h u n t e r s  are n o n r e s i d e n t s ,  it is e x t r e m e l y  e x p e n s i v e  to 
p r o c u r e  t h e i r  t e s t i m o n y .  T h e i r  a p p e a r a n c e  c a n n o t  be r e q u i r e d  
in o u r  c o u rts. T h e  t e s t i m o n y  o f  a g u i d e ' s  e m p l o y e e s  is 
d i f f i c u l t  to p r o c u r e .  But e v e n  if t h e  S t a t e  c a n  o v e r c o m e  
t h o s e  h u r d l e s  a n d  c a n  p r o v e  the h u n t  o c c u r r e d ,  the g u i d e  c a n  
a l w a y s  s a y  t h a t  he m a i l e d  the S t a t e m e n t  o f  F i n a n c i a l  R e m u n e r­
a t i o n  to the a p p r o p r i a t e  o f f i c e ,  b u t  that it w a s  " l o s t  in 
the m a i l " .  T h e  j u r y  r e t u r n s  a v e r d i c t  o f  n o t - g u i l t y ;  the 
p r o s e c u t o r  has w a s t e d  v a l u a b l e  and l i m i t e d  r e s o u r c e s ;  a n d  a 
smug a n d  no less u n s c r u p u l o u s  g u i d e  g o e s  a b o u t  his b u s i n e s s -  
as-'usual.



G e r a l d  L. W i l k e r s o n ,  C P A  
D e c e m b e r  2, 1977 
P a g e  3

In th i s  l i g h t  I b e l i e v e  t h a t  the d e p a r t m e n t ' s  
d e c i s i o n  to d e a l  w i t h  t h e s e  v i o l a t i o n s  t h r o u g h  d i s c i p l i n a r y  
p r o c e e d i n g s  is a w i s e  one. T h e  d e p a r t m e n t  h a s  d e a l t  w i t h  
t h e s e  c a s e s  d i l i g e n t l y .  A c c o r d i n g l y ,  I u r g e  y o u  to r e v i e w  
a n d  r e v i s e  y o u r  a u d i t  in t h a t  r e g ard.

S i n c e r e l y ,

C i x ; :  i
A v r u m  M. G r o s s
A t t o r n e y  G e n e r a l
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llr. R o g e r  L a V i n e  
A u d i t  M a n a g e r

D i v i s i o n  o f  L e g i s l a t i v e  A u d i t  
P o u c h  W  - A l a s k a  O f f i c e  Bldg.
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: I n t e r i m  L e t t e r  No. 2.
G u i d e  L i c e n s i n g  &  C o n t r o l  

B o a r d  A u d i t

D e a r  Mr. L a V i n e :

I a m  i n  r e c e i p t  o f  y o u r  l e t t e r  d a t e d  O c t o b e r  6, 
1977, r e g a r d i n g  y o u r  a u d i t  of t h e  G u i d e  L i c e n s i n g  a n d  C o n t r o l  
B o a r d ,  a n d  e x p r e s s i n g  y o u r  c o n c e r n  w i t h  the D e p a r t m e n t :  o f  
L a w ’s p r o c e s s i n g  o f  a c c u s a t i o n s  for th a t  b o a r d .  B e f o r e  
r e v i e w i n g  t h i s  m a t t e r  o n  a c a s e  b y  c a s e  b a s i s ,  I fee] t h a t  
s o m e  i n i t i a l  o b s e r v a t i o n s  a r e  in order.

T h e  h i s t o r y  o f  s o m e  o f  the c a s e s  d o e s  r e f l e c t  t h e  
f a c t  w e  w e r e  e x t r e m e l y  s h o r t  s t a f f e d  in 1 9 7 6  w i t h  r e g a r d  to 
G u i d e  B o a r d  m a t t e r s ,  b e c a u s e  the a t t o r n e y  p o s i t i o n  a s s i g n e d  
to t h e s e  m a t t e r s  w a s  n o t  f i l l e d  f o r  m o s t  o f  the y e a r .  In 
a d d i t i o n ,  t h e r e  h a v e  b e e n  a f e w  c a s e s  w h i c h  h a v e  n o t  m o v e d  
a s  q u i c k l y  as they m i g h t  h a v e .  But, in m a n y  i n s t a n c e s ,  t h i s  
h a s  n o t  b e e n  the f a u l t  o f  this o f f i c e .  M o r e o v e r ,  r e v i e w  o f  
t h o s e  c a s e s  f i l e d  w i t h  o u r  o f f i c e  in 19 7 7  w i l l  r e v e a l ,  I 
b e l i e v e ,  t h a t  in r e c e n t  m o n t h s  a n y  p r o b l e m s  w h i c h  e x i s t e d  
w i t h  r e s p e c t  to t h e  p r o c e s s i n g  o f  a c c u s a t i o n s  h a s  b e e n  
r c s o l v e d .

It h a s  b e e n  a l l e g e d  1 h a t  the D e p a r t m e n t  of  L a w  h a s  
n o t  t a k e n  a c t i o n  against: g u i d e s  w h o  h a v e  n o t  f i l e d  S t a t e m e n t s  
o f  F i n a n c i a l  R e m u n e r a t i o n  ( c o n t r a c t s ) ,  as r e q u i r e d  b y  12 A A C  
3 8 . 0 6 0 .  F i r s t  of  all, c r i m i n a l  p r o s e c u t i o n  o f  a g u i d e  f o r  
f a i l u r e  t o  f i l e  a S t a t e m e n t  o f  F i n a n c i a l  R e m u n e r a t i o n  s h o u l d  
be  d i f f e r e n t i a t e d  f r o m  a d m i n i s t r a t i v e  a c t i o n ,  i n i t i a t e d  b y  
a c c u s a t i o n ,  a g a i n s t  the guide': g u i d i n g  p r i v i l e g e s ,  i.e.
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p r o c e e d i n g s  to s u s p e n d  o r  r e v o k e  the g u i d e ' s  l i c e n s e ,  t a k e n  
f o r  t h i s  t y p e  o f  v i o l a t i o n .

W i t h  r e g a r d  to c r i m i n a l  p r o s e c u t i o n  o f  a g u i d e  f o r  
v i o l a t i o n  o f  12  A\C 3 8 . 0 6 0 ,  it a p p e a r s  t h a t  c e r t a i n  a t t o r n e y s  
i n  v a r i o u s  d i s t r i c t  a t t o r n e y s '  o f f i c e s  h a v e  d e c l i n e d  to 
p r o s e c u t e  g u i d e s  u n d e r  t h i s  r e g u l a t i o n .  F o r  t h e  r e a s o n s  
o u t l i n e d  b e l o w ,  t h e i r  d e c i s i o n  s e e m s  to b e  r e a s o n a b l e .  T h e  
e v i d e n t i a r y  p r o b l e m s  a s s o c i a t e d  w i t h  c r i m i n a l  p r o s e c u t i o n  o f  
a g u i d e  u n d e r  t h i s  r e g u l a t i o n  a r e  s u b s t a n t i a l ,  e s p e c i a l l y  
w h e n  c o n s i d e r e d  i n  l i g h t  o f  the s t a n d a r d  o f  p r o o f  a p p l i e d  i n  
c r i m i n a l  p r o c e e d i n g s ,  i.e. p r o o f  b e y o n d  a  r e a s o n a b l e  d o u b t .
I n  m o s t  c a s e s ,  s u c c e s s f u l  p r o s e c u t i o n  o f  a g u i d e  u n d e r  t h i s  
r e g u l a t i o n  w i l l  r e q u i r e  t h a t  e i t h e r  t h e  c l i e n t  ( h u n t e r )  o r  
a n  e m p l o y e e  o f  t n e  g u i d e  t e s t i f y ,  a g a i n s t  t h e  g u i d e ,  t h a t  a  
h u n t  w a s  c o n d u c t e d .  S i n c e  80 p e r c e n t  o f  g u i d e d  h u n t e r s  a r e  
n o n r e s i d e n t s ,  i t  is e x t r e m e l y  e x p e n s i v e  to p r o c u r e  t h e i r  
t e s t i m o n y .  F u r t h e r m o r e ,  w e  h a v e  n o  w a y  o f  r e q u i r i n g  t h e i r  
a p p e a r a n c e  i n  o u r  c o u r t s .  T h e  t e s t i m o n y  o f  a  g u i d e ' s  e m p l o y e e s  
is  d i f f i c u l t  t o  p r o c u r e  for o b v i o u s  r e a s o n s .  In a d d i t i o n ,  
e v e n  i f  TTe c a n  p r o v e  t h e  h u n t  o c c u r r e d ,  t h e  g u i d e  c a n  a l w a y s  
s a y  that m a i l e d  t h e  S t a t e m e n t  of F i n a n c i a l  R e m u n e r a t i o n  
to the a p p r o p r i a t e  o f f i c e ,  b u t  t h a t  it w a s  " l o s t  i n  t h e  
m a i l " ,  t h e r e b y  d e f e n d i n g  h i m s e l f .  W h i l e  12 A A C  3 8 . 0 6 0  is a 
v a l u a b l e  e n f o r c e m e n t  t o o l ,  o f  t h e  m a n y  g u i d i n g  r e g u l a t i o n s ,  
it is o n e  o f  the l e a s t  s i g n i f i c a n t  in t e r m s  o f  f u r t h e r i n g  
the G u i d e  B o a r d ' s  s t a t u t o r y  p u r p o s e  to " p r o h i b i t  g u i d i n g  
a c t i v i t i e s  w h i c h  a r c  u n s p o r t s m a n l i k e ,  u n e t h i c a l ,  u n s a f e ,  
a g a i n s t  p r i n c i p l e s  o f  c o n s e r v a t i o n ,  d e g r a d i n g  to t h e  g u i d i n g  
p r o f e s s i o n ,  o r  w h i c h  a d v e r s e l y  e f f e c t  t h e  n a t u r a l  r e s o u r c e s , "  
as  s e t  f o r t h  i n  A S  0 8 . 5 4 . 0 4 0 ( 6 ) .  In  l i g h t  o f  the e v i d e n t i a r y  
p r o b l e m s ,  t h e  e x p e n s e ,  a n d  the r e l a t i v e  s i g n i f i c a n c e  o f  1 2  
A A C  3 8 . 0 6 0 ,  i t  w o u l d  s e e m  t h a t  v i o l a t i o n s  of  th i s  n a t u r e  

w o u l d  b e  m o r e  p r o p e r l y  p u r s u e d  i n  a d m i n i s t r a t i v e  p r o c e e d i n g s .

T h i s  w a s  d i s c u s s e d  w i t h  the G u i d e  B o a r d  I n v e s t i g a t o r  
e a r l y  t h i s  y e a r .  I t  w a s  a g r e e d  a t  t h a t  t i m e  t h a t  the D e p a r t ­
m e n t  o f  L a w  w o u l d  d e a l  w i t h  v i o l a t i o n s  ^ f  12 A A C  3 8 . 0 6 0  
a d m i n i s t r a t i v e l y  t h r o u g h  l i c e n s e  r e v o c a t i o n  o r  s u s p e n s i o n  
p r o c e e d i n g s .  T h e  D e p a r t m e n t  o f  L a w  h a s  n e v e r  r e f u s e d  to 
p r o s e c u t e  g u i d e s  u n d e r  t h i s  r e g u l a t i o n  b y  t h e  l a t t e r  m e a n s .
T o  the c o n t r a r y ,  the G u i d e  I n v e s t i g a t o r  h a s  b e e n  e n c o u r a g e d  
to p r e p a r e  c a s e s  b a s e d  o n  v i o l a t i o n s  o f  t h i s  r e g u l a t i o n  f o r  
a d m i n i s t r a t i v e  t r e a t m e n t  v i a  a c c u s a t i o n .  T h e  D e p a r t m e n t  o f  
L a w  h a s  j u s t  r e c e n t l y  p r e p a r e d  a n  a c c u s a t i o n  b a s e d  o n  t h e  
c h a r g e  o f  f a i l u r e  to f i l e  a S t a t e m e n t  o f  F i n a n c i a l  R e m u n e r * a t i o n .

I t  h a s  a l s o  b e e n  a l l e g e d  t h a t  t h e  D e p a r t m e n t  o f  
Lav/ h a s  n o t  p r o c e s s e d  a c c u s a t i o n s  in a t i m e l y  f a s h i o n  against, 
g u i d e s  w h o  h a v e  b e e n  a c c u s e d  o f  v i o l a t i n g  g u i d i n g  s t a t u t e s
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o r  r e g u l a t i o n s .  B y  t e l e p h o n e  c o n v e r s a t i o n  o f  O c t o b e r  7,
1 9 7 7 ,  y o u  h a v e  s p e c i f i c a l l y  r e q u e s t e d  i n f o r m a t i o n  o n  t h e  
s t a t u s  of the f o l l o w i n g  c a s e s .  T h e y  a r e  r e f e r r e d  to b y  c a s e  . • 
n u m b e r  to p r o t e c t  the i d e n t i t y  o f  the a c c u s e d  g u i d e s .  T h e  
d a t e s  f o l l o w i n g  t h e  c a s e  n u m b e r  i n d i c a t e  t h e  d a t e  o n  w h i c h  

. t h e  G u i d e  B o a r d  I n v e s t i g a t o r  b e l i e v e s  a n  a c c u s a t i o n  r e q u e s t  
w a s  f i l e d  w i t h  t h e  D e p a r t m e n t  o f  Law:

1. C 7 7 - 5 0 8 4  ( 0 4 - 2 9 - 7 6 )  A  h e a r i n g  w a s  h e l d  on  
t h i s  c a s e  f o u r  o r  f i v e  m o n t h s  a g o .  It w a s  t o  b e  h e l d  e a r l i e r ,  
b u t  t h e  g u i d e ,  w h o  r e s i d e s  i n  t h e  S t a t e  o f  W a s h i n g t o n  i n  t h e  
w i n t e r ,  r e q u e s t e d  t h a t  i t  b e  h e l d  later, so t h a t  i t  w o u l d  b e  
c o n v e n i e n t  f o r  h i m  to a t t e n d .  T h e  H e a r i n g  O f f i c e r  r e q u e s t e d  
s u p p l e m e n t a l  b r i e f i n g ,  f o l l o w i n g  t h e  h e a r i n g .  T h e  H e a r i n g  
O f f i c e r  h a s  i s s u e d  h i s  p r o p o s e d  d e c i s i o n ,  h o w e v e r  t h e  D e p a r t ­
m e n t  o f  L a w  i n t e n d s  to r e q u e s t  r e c o n s i d e r a t i o n  o f  it.
T h e r e f o r e ,  the m a t t e r  is s t i l l  " o p e n " .  I n  a n y  e v e n t ,  t h e  
B o a r d  w i l l  n o t  m e e t  u n t i l  D e c e m b e r  o f  t h i s  y e a r ,  a n d  t h e i r  
f i n a l  a p p r o v a l  is n e c e s s a r y  for p r o p o s e d  d i s c i p l i n a r y  a c t i o n  
to b e c o m e  e f f e c t i v e .

2 - C 7 5 - 1 4 2 4 / C 7 5 - 0 1 1 07 ( 1 9 7 3 ) T h e  h e a r i n g  in 
t h i s  c a s e  is s e t  f o r  O c t o b e r  18, 1977. W e  h a v e  e n c o u n t e r e d  
a  n u m b e r  o f  p r o b l e m s  a t t e m p t i n g  to l o c a t e  t h e  r e s p o n d e n t  i n  
t h i s  m a t t e r ,  a n d  o n c e  w e  w e r e  a b l e  to do so t h e  h e a r i n g  w a s  
s e t  o n  i m m e d i a t e l y  f o r  the f i r s t  ti m e  a v a i l a b l e  a t  w h i c h  
b o t h  the H e a r i n g  O f f i c e r  a n d  t h e  r e s p o n d e n t  c o u l d  b e  p r e s e n t .
T h e  D e p a r t m e n t  o f  L a w  h a s  g o n e  t o  g r e a t  l e n g t h s  i n  m a n y  of  
t h e s e  c a s e s  to a l l o w  t h e  r e s p o n d e n t  to b e  p r e s e n t .  T h i s  i s  
o f t e n  d i f f i c u l t  b e c a u s e  t h e  g u i d e s  s p e n d  a g r e a t  d e a l  o f  
t i m e  i n  t h e  f i e l d  o r  a r e  o t h e r w i s e  u n a v a i l a b l e .  (In t h i s  
c a s e ,  the r e s p o n d e n t  i s  a c o m m e r c i a l  f i s h e r m a n . )

3. C 7 7 - 5 0 8 9  ( 0 4 - 2 0 - 7 4 )  T h e  G u i d e  I n v e s t i g a t o r  
i n d i c a t e s  that t h i s  m a t t e r  w a s  f i l e d  w i t h  t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  i n  A p r i l  o f  1974. W h e n  t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  w a s  r e q u e s t e d  to  t a k e  a c t i o n  o n  t h i s  c a s e  
i n  t h e  s p r i n g  o f  t h i s  y e a r ,  a c o m p l e t e  s e a r c h  w a s  m a d e  o f  
t h e  o f f i c e ,  a n d  n o  r e c o r d  o f  s u c h  a c a s e  w a s  f o u n d .  T h e  
o f f i c e  i n f o r m e d  t h e  G u i d e  I n v e s t i g a t o r  t h a t  t h e r e  w a s  n o  
r e c o r d  o f  a n y  f i l e  h a v i n g  b e e n  o p e n e d  on t h i s  m a t t e r  o r  o f  
a n y  d o c u m e n t s  p e r t a i n i n g  to it i n  the o f f i c e .  S u b s e q u e n t l y ,  
t h e  I n v e s t i g a t o r  s u p p l i e d  t h e  o f f i c e  w i t h  a n e w  a c c u s a t i o n  
r e q u e s t  a n d  s u p p o r t i n g  d o c u m e n t s .  T h e s e  h a v e  b e e n  r e v i e w e d ,  
a n d  j.t h a s  b e e n  d e t e r m i n e d  t h a t  the c a s e  is t o o  o l d  f o r  
p r o s e c u t i o n .  It i n v o l v e s  i n c i d e n t s  w h i c h  o c c u r r e d  a p p r o x i m a t e l y  
f i v e  y e a r s  ago. M o r e o v e r ,  t h e  I n v e s t i g a t o r  r e q u e s t e d  t h a t  
a c c u s a t i o n s  be f i l e d  a g a i n s t  two g u i d e s .  O n e  o f  t h e m  is 
s i m p l y  n o t  l i a b l e  u n d e r  t h e  l a w s  of o u r  s t a t e  f o r  t h e  a c t i ­
v i t i e s  c o m p l a i n e d  of. P r o c e e d i n g s  a g a i n s t  t h e  o t h e r  g u i d e
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w o u l d  e n t a i l  o u t - o f - s t a t e  d e p o s i t i o n s  w h i c h  w o u l d  b e  d i f f i c u l t  
a n d  e x p e n s i v e  to o b t a i n .  B u d g e t  l i m i t a t i o n s  s i m p l y  d o  n o t  
p e r m i t  us to p r o c e e d  in th i s  m a n n e r  e x c e p t  in t h e  " b e s t "  o f  
c a s e s .

4. E  2 0 5 4  ( 0 3 - 2 0 - 7 5 ) T h i s  o f f i c e  h a s  n o  r e c o r d
.of h a v i n g  r e c e i v e d  a n  a c c u s a t i o n  r e q u e s t  a g a i n s t  t h i s  i n d i v i d u a  
I n f o r m a l  d i s c u s s i o n s  w e r e  h e l d  w i t h  r e g a r d  to t h e  p o s s i b i l i t y  
o f  p r o c e e d i n g  a g a i n s t  h i m ,  h o w e v e r  s u p p o r t i n g  d o c u m e n t a t i o n  
w a s  n e v e r  s u p p l i e d .

5. C 7 7 - 1 1 4 2 3  ( 1 0 - 1 5 - 7 6 ) T h i s  is t h e  c a s e  r e ­
f e r r e d  to i n  y o u r  l e t t e r ,  at  the b o t t o m  o f  p a g e  o n e ,  in 
w h i c h  a H e a r i n g  O f f i c e r  r e c o m m e n d e d  d i s m i s s a l  o f  a n  a c c u s a ­
t i o n  b e c a u s e  o f  its age. It s h o u l d  be  n o t e d  t h a t  h e  a l s o  
r e c o m m e n d e d  d i s m i s s a l  b e c a u s e  h e  d i d  n o t  b e l i e v e  t h e  g u i d e  
w a s  g u i l t y  of  the v i o l a t i o n s  as c h a r g e d .  T h e  i n c i d e n t s  
g i v i n g  r i s e  t o  t h e  a c c u s a t i o n  o c c u r r e d  in  N o v e m b e r ,  1 9 7 5 .
T h e  D e p a r t m e n t  o f  L a w  r e c e i v e d  a n  a c c u s a t i o n  r e q u e s t  in 
O c t o b e r ,  1976. A n  a c c u s a t i o n  w a s  f i l e d  s h o r t l y  t h e r e a f t e r ,  
a n d  a H e a r i n g  O f f i c e r  w a s  a s s i g n e d  to h e a r  the c a s e  e a r l y  i n  
1 9 7 7 .  H e  w a s  u n a v a i l a b l e  f o r  a h e a r i n g  d a t e  u n t i l  Ma y ,
1 9 7 7 ,  w h e n  h e  h e a r d  t h e  c a se. A t  the b e a r i n g ,  h e  a c k n o w l e d g e d  
t h e  i n t e r v e n i n g  f i v e - m o n t h  d e l a y  as b e i n g  h i s  f a u l t .
I n  a d d i t i o n ,  c r i m i n a l  p r o c e e d i n g s  were, b r o u g h t  a g a i n s t  t h i s  
g u i d e  b a s e d  o n  t h e  s a m e  i n c i d e n t s .  It is t h e  p r a c t i c e  o f  
t h e  D e p a r t m e n t  o f  Law, to w a i t  u n t i l  the c r i m i n a l  p r o c e e d i n g s  
a r e  r e s o l v e d  b e f o r e  p r o c e e d i n g  a d m i n i s t r a t i v e l y ,  to a v o i d  
d u p l i c a t i v e  e f f o r t  o n  t h e  p a r t  o f  our a t t o r n e y s ,  s i n c e  
l i c e n s e s  a r e  oft°n r e v o k e d  i n  t h e  c o u r s e  of  c r i m i n a l  p r o c e e d i n g

6. C 7 7 - 5 0 9 2  ( 0 4 - 1 4 - 7 6 ) T h i s  c a s e  n u m b e r  r e f e r ­
e n c e s  t w o  c a s e s ,  b a s e c T o n  t h e  s a m e  i n c i d e n t .  U n d e r  t h e  
G u i d e  S t a t u t e s ,  a r e g i s t e r e d  g u i d e  is v i c a r i o u s l y  l i a b l e  f o r  
t h e  a c t s  o f  h i s  a s s i s t a n t  g u i d e .  A h e a r i n g  w a s  h e l d  l a s t  
M a r c h  w i t h  r e s p e c t  to t h e  a s s i s t a n t  guide, a n d  t h e  H e a r i n g  
O f f i c e r  r e c o m m e n d e d  a t h r e e - y e a r  s u s p e n s i o n  o f  h i s  l i c e n s e .
A t  t h e  G u i d e  B o a r d  m e e t i n g  i n  J u l y ,  the B o a r d  a f f i r m e d  t h i s  
d e c i s i o n ,  a n d  the g u i d e ' s  l i c e n s e  w a s  o f f i c i a l l y  s u s p e n d e d .
A t  t h a t  time, t h e  B o a r d  i n s t r u c t e d  the A s s i s t a n t  A t t o r n e y  
G e n e r a l  p r e s e n t  to p r o c e e d  a g a i n s t  the r e g i s t e r e d  g u i d e ' s  
l i c e n s e  a l s o .  A n  a c c u s a t i o n  is c u r r e n t l y  b e i n g  p r e p a r e d  
a g a i n s t  t h e  r e g i s t e r e d  g u i d e .

7. C 7 6 - 1 8 3 9 6  ( 1 2 - 0 8 - 7 6 ) T h i s  c a s e  is c u r r e n t l y  
b e i n g  r e v i e w e d  to s e e  if t h e r e  is s u f f i c i e n t  e v i d e n c e  t o  
p r o c e e d  w i t h  a n  a c c u s a t i o n  a g a i n s t  the g u i d e .

8- C 7 6 - 1 4 7 6 9  ( 1 2 - 0 8 - 7 6) A p r e l i m i n a r y  h e a r i n g  
w a s  h e l d  o n  t h i s  c a s e  T a s t  D e c e m b e r  b a s e d  o n  c o m p l a i n t s
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f i l e d  b y  v a r i o u s  c l i e n t s  o f  t h e  guide. A t  t h a t  t i m e ,  t h e  
B o a r d  i n s t r u c t e d  the D e p a r t m e n t  of  L a w  to p r o c e e d  w i t h  a n  
i n v e s t i g a t i o n  of  the c a s e  a n d  to f i l e  a n  a c c u s a t i o n  a g a i n s t  
the g u i d e  b a s e d  o n  a l l e g e d  u n e t h i c a l  c o n d u c t ,  s p e c i f i c a l l y ,  
t a k i n g  o u t  c l i e n t s  too e a r l y  i n  the s e a s o n  t o  g i v e  t h e m  a 
g o o d  h u n t ,  p o o r  f o od, a n d  d o u b l e  b o o k i n g  a b o a r d  t h e  g u i d e ' s  
b o a t .  S i n c e  t h a t  time, t h e  D e p a r t m e n t  o f  Lav/ h a s  d e t e r m i n e d  • 
t h a t  v/hile t h e r e  m a y  b e  m e r i t  i n  the c o m p l a i n t s , t h e r e  is 
n o t  s u f f i c i e n t  e v i d e n c e  p r e s e n t  to s u p p o r t  l e g a l  a c t i o n  
a g a i n s t  t h e  g u i d e ,  as t h e r e  a r e  as m a n y  l e t t e r s  f r o m  c l i e n t s  
o n  f i l e  w h i c h  p r a i s e  t h e  g u i d e ,  as c r i t i c i z e  h i m .  H o w e v e r ,  
i n v e s t i g a t i o n  h a s  u n c o v e r e d  o n e  p o s s i b l e  v i o l a t i o n  o f  a  g a m e  
r e g u l a t i o n ,  w h i c h  m a y  h a v e  o c c u r r e d  on b o a r d  t h e  g u i d e ' s  
b o a t ,  t o - w i t :  s h o o t i n g  a  d e e r  f r o m  the b o a t .  T h e  D i v i s i o n  o f
F i s h  6c W i l d l i f e  P r o t e c t i o n  is c u r r e n t l y  i n v e s t i g a t i n g  t h i s  
c h a r g e .  W h e n  t h e i r  r e p o r t  is r e c e i v e d ,  t h e  D e p a r t m e n t  o f  
L a w  w i l l  d e t e r m i n e  w h e t h e r  t h e r e  is s u f f i c i e n t  e v i d e n c e  t o  
p r o c e e d  a g a i n s t  the g u i d e  at t h i s  time.

9* C 7 7 - 1 1 9 8 3  ( 0 9 - 2 3 - 76) A n  a c c u s a t i o n  h a s  b e e n  
f i l e d  a g a i n s t  t h i s  g u i d e ,  b u t  h e  has n o t  r e t u r n e d  a N o t i c e  
o f  D e f e n s e  i n d i c a t i n g  t h a t  h e  i n t e n d s  to d e f e n d  a g a i n s t  .it:.
A  H e a r i n g  O f f i c e r  h a s  b e e n  r e q u e s t e d .  T h e  h e a r i n g  s h o u l d  
be h e l d  i n  t h e  n e a r  f u t u r e ,  a n d  the m a t t e r  s h o u l d  b e  r e a d y  
f o r  f i n a l  d i s p o s i t i o n  b y  t h e  B o a r d  at t h e i r  D e c e m b e r  m e e t i n g .

A s  y o u  k n o w ,  t h e  G u i d e  B o a r d  I n v e s t i g a t o r  h a s  f i l e d  
a n u m b e r  o f  a c c u s a t i o n  r e q u e s t s  w i t h  t h e  Depart m e n t ,  o f  L a w  
th i s  y e a r ,  all o f  w h i c h  h a v e  b e e n  f i x e d  s i n c e  A p r i l .  I n  
o u r  t e l e p h o n e  c o n v e r s a t i o n  of  O c t o b e r  7, 1977, y o u  i n d i ­
c a t e d  t h a t  y o u  w o u l d  l i k e  r e v i e w  of t h e s e  c a s e  to b e  
t r e a t e d  i n  g r o u p  form. S l e v e n  s u c h  c a s e s  h a v e  b e e n  f i l e d  
w i t h  o u r  o f f i c e .  A c c u s a t i o n s  h a v e  b e e n  p r e p a r e d ,  a n d  in 
m o s t  c a s e s  s e r v e d ,  in s e v e n  of  t h o s e  ca s e s .  A d d i t i o n a l  
i n f o r m a t i o n  h a s  b e e n  r e q u e s t e d  i n  two o f  t h e  r e m a i n i n g  
ca s e s ,  a n d  m u s t  b e  r e c e i v e d  p r i o r  to the fil-.ng o f  a c c u s a ­
tions. A n  a c c u s a t i o n  w i l l  b e  d r a w n  up s h o r t l y  i n  t h e  t e n t h  
c a se, as it is b a s e d  s i m p l y  on t h e  v i c a r i o u s  l i a b i l i t y  o f  a 
r e g i s t e r e d  g u i d e  f o r  h i s  a s s i s t a n t  g u i d e ,  a g a i n s t  w h o m  an 
a c c u s a t i o n  h a s  a l r e a d y  b e e n  f i l e d .  W i t h  r e g a r d  to t h e  
e l e v e n t h  case, t h e  o f f i c e  is r e v i e w i n g  it: t:o s e e  w h e t h e r  a n  
a c c u s a t i o n  is w a r r a n t e d .

P e r h a p s  it w i l l  b e  h e l p f u l  to e x p l a i n  t h e  g e n e r a l  
p r o c e d u r e  f o l l o w e d  b y  t h e  D e p a r t m e n t  of  L a w  i n  p r o c e s s i n g  
t h e s e  a c c u s a t i o n s .  F i r s t ,  an a c c u s a t i o n  r e q u e s t  i s  r e c e i v e d  
f r o m  the G u i d e  B o a r d  I n v e s t i g a t o r ,  a l o n g  w i t h  s u p p l e m e n t a l  
m a t e r i a l  d e t a i l i n g  the n a t u r e  o f  the v i o l a t i o n  a n d  t h e  e v i ­
d e n c e  c u r r e n t l y  a v a i l a b l e .  T h e  D e p a r t m e n t  o f  L a w  reviews 
the r e q u e s t  a n d  t h e  m a t e r i a l ,  a n d  d e t e r m i n e s  if  a d d i t i o n a l  
i n v e s t i g a t i o n  a n d  e v i d e n c e  is n e c e s s a r y  f o r  t h e  s t a t e  to
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p r o c e e d .  I f  this is so, t h e  D e p a r t m e n t  r e q u e s t s  t h e  G u i d e  
B o a r d  I n v e s t i g a t o r  to m a k e  s u c h  i n v e s t i g a t i o n s  as a r e  r e ­
qu i r e d .  W h e n  w e  f e e l  t h a t  s u f f i c i e n t  e v i d e n c e  h a s  b e e n  
c o m p i l e d ,  a n  a c c u s a t i o n  is d r a w n  up. T h e  o r i g i n a l  is  s e n t  
to the D e p a r t m e n t  o f  C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t ,  a n d  
c o p i e s  a r e  s e r v e d  u p o n  t h e  guide.. O f t e n t i m e s  i t  m a y  t a k e  
f o u r  to e i g h t  w e e k s  to e f f e c t  s e r v i c e ,  as  t h e  g u i d e s  a r e  
o f t e n  d i f f i c u l t  to r e a c h .  U p o n  service,' the g u i d e  h a s  15  
d a y s  to r e t u r n  a N o t i c e  o f  D e f e n s e  i n d i c a t i n g  t h a t  h e  w i s h e s  
to d e f e n d  a g a i n s t  the a c t i o n .  P e r s o n a l  s e r v i c e  o n  t h e  guide, 
is a t t e m p t e d ,  as o p p o s e d  to s e r v i c e  by r e g i s t e r e d  m a i l ,  
b e c a u s e  the g u i d e s  a r e  o f t e n  a b s e n t  f r o m  t h e i r  m a i l i n g  
a d d r e s s e s  f o r  p e r i o d s  in  e x c e s s  of two w e e k s ,  b e c a u s e  o f  
t h e i r  w o r k .  S e r v i c e  b y  r e g i s t e r e d  m a i l  w o u l d  t h e r e f o r e  
o f t e n  r e s u l t  i n  a g u i d e  l o s i n g  t h e  o p t i o n  o f  d e f e n d i n g  t h e  
a c t i o n .  A f t e r  a N o t i c e  o f  D e f e n s e  is r e c e i v e d ,  t h e  D e p a r t ­
m e n t  r e q u e s t s  a H e a r i n g  O f f i c e r  t h r o u g h  the G o v e r n o r ' s  
O f f i c e .  W h e n  a H e a r i n g  O f f i c e r  is a s s i g n e d ,  t h e  H e a r i n g  
O f f i c e r ,  the D e p a r t m e n t ' s  a t t o r n e y ,  a n d  the g u i d e  a n d / o r  h i s  
a t t o r n e y  a r r a n g e  a m u t u a l l y - c o n v e n i e n t  d a t e  f o r  t h e  h e a r i n g .  
T h e  H e a r i n g  O f f i c e r  m a y  o r  m a y  n o t  r e q u e s t  s u p p l e m e n t a l  
b r i e f i n g  f o l l o w i n g  the h e a r i n g .  S u b s e q u e n t  to t h e  h e a r i n g ,  
t h e  H e a r i n g  O f f i c e r  r e v i e w s  t h e  f a c t s  e l i c i t e d  a t  t h e  h e a r i n g ,  
a n d  i s s u e s  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  law, a l o n g  
w i t h  a p r o p o s e d  d e c i s i o n .  A t  t h e  n e x t  B o a r d  m e e t i n g  ( w h i c h  
o c c u r  a b o u t  t h r e e  t i m e s  a y e a r ) ,  the H e a r i n g  O f f i c e r ' s  
f i n d i n g s  a n d  p r o p o s e d  d e c i s i o n  a r e  r e a d  to t h e  B o a r d ,  at  
w h i c h  t i m e  the B o a r d  e i t h e r  a f f i r m s  arid a d o p t s  t h e  p r o p o s e d  
d e c i s i o n ,  o r  r e j e c t s  i t  a n d  o r d e r s  a n e w  h e a r i n g .  T h e s e  

p r o c e e d i n g s  a r e  c o n d u c t e d  u n d e r  the A d m i n i s t r a t i v e  P r o c e d u r e  
A c t  (AS 4 4 . 6 2 ) .

S i n c e r e l y ,

'a ^  (A v r u m  14. G r o s s  ' 
v-"’ A t t o r n e y  G e n e r a l

/'
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M e m b e r s  of the
L e g i s l a t i v e  B u d g e t  and A u d i t  C o m m i t t e e :

We ha v e  r e v i e w e d  the c o n s o l i d a t e d  r e s p o n s e s  o f  the D e p a r t m e n t  
of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t ,  G u i d e  L i c e n s i n g  and 
C o n t r o l  Board, and D e p a r t m e n t  of L a w  a n d  the a u d i t o r ' s  c o m m e n t s  
a r e  li s t e d  below:

R e c o m m e n d a t i o n  No. 1

In the a s s i g n m e n t  of E x c lu s i v e  G u i d i n g  A r e a s  (EGA's), the 
G u i d e  L i c e n s i n g  and C o n t r o l  B o a r d  (the Board) s h o u l d  u n i f o r m­
l y  a p p l y  the c r i t e r i a  e s t a b l i s h e d  for the G a m e M a n a g e m e n t  
Unit u n d e r  c o n s i d e r a t i o n .

G u i d e  L i c e n s i n g  and C o n t r o l  B o a r d  R e s p o n s e  co R e c o m m e n d a t i o n  
No. 1:

"Your c o n c e r n  in th i s  r e c o m m e n d a t i o n  is that t h r e e  
i n d i v i d u a l s  w h o  had the r e q u i r e d  n u m b e r  of b e a r  c a m p  
r e g i s t r a t i o n s  d i d  not r e c e i v e  a t e m p o r a r y  p e r mit. The  
r e a s o n  they d i d  not r e c e i v e  t h e i r  t e m p o r a r y  p e r m i t  at our 
first h e a r i n g  on  U n i t  9 w a s  b e c a u s e  they had o v e r - f i l e d  
on a r e a s  b e i n g  u s e d  by o l d e r  g u i d e s .  In e x a m i n i n g  so m e  
of t hese i n d i v i d u a l  c a s e s  the B o a r d ' s  c o n c e r n  w a s  a p o s­
sible  b u i l d i n g  up of too m u c h  h u n t i n g  i m p a c t  in a s m all 
g i v e n  area. We told t h e s e  a p p l i c a n t s  to c o n t i n u e  to 
e x a m i n e  the m a p  o n  U n i t  9 a n d  see if t h e y  c o u l d  find 
so m e  a r e a s  th a t  w o u l d  be  o p e n  a n d  u s a b l e  in that Unit.
At a later m e e t i n g ,  a r e a s  for t h e s e  i n d i v i d u a l s  w e r e  
b e i n g  d e v e l o p e d .  T h e  p r o b l e m  v/as n o t  a la c k  o f  u n i f o r m  
a p p l i c a t i o n .  I t h i n k  the p r o b l e m  w a s  the B o a r d ' s  c o n c e r n  
of b e ing r e a l i s t i c  in t r y i n g  to p r o t e c t  t h e  r e s o u r c e  
fr o m  o v e r - h a r v e s t .  In m o s t  c a j e s  the g u i d e s  t h e m s e l v e s  
r e c o g n i z e  this, a l t h o u g h  it s e e m s  that e a c h  m a n  d o e s  
e v e r y t h i n g  p o s s i b l e  to t r y  a n d  i m p r o v e  his o w n  s i t u a t i o n ,  
w h i c h  is p r o b a b l y  to h i s  c r e d i t . "

A u d i t o r ' s  Co m m e n t :

In a l e t t e r  d a t e d  D e c e m b e r  12, 1977, to the D i v i s i o n  o f  
L e g i s l a t i v e  Audit, the C h a i r m a n  o f  the G u i d e  B o a r d
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s t a t e d  t h a t  in a r e c e n t  m e e t i n g  the G u i d e  B o a r d  d i d  n o t  
u n i f o r m l y  a p p l y  the c r i t e r i a  e s t a b l i s h e d  for a s s i g n i n g  
E x c l u s i v e  G u i d i n g  A r e a s  (EGA's) in G a m e  M a n a g e m e n t  U n i t  4.

We  m a i n t a i n  o u r  p o s i t i o n  t h a t  the G u i d e  Board, in the 
a s s i g n m e n t  of EGA's, s h o u l d  u n i f o r m l y  a p p l y  the c r i t e r i a  
e s t a b l i s h e d  for the G a m e  M a n a g e m e n t  U n i t  u n d e r  c o n s i d e r a­
tion .

D e p a r t m e n t  of  C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  R e s p o n s e  to
R e c o m m e n d a t i o n  No. 1:

"In m a k i n g  this r e c o m m e n d a t i o n ,  it a p p e a r s ,  the a u d i t o r s  
r e l i e d  s o l e l y  up o n  the m i n i m u m  u s a g e  r e q u i r e m e n t s  e s t a b­
li s h e d  by the B o a r d  in o r d e r  for an a p p l i c a n t  to be 
e l i g i b l e  for e i t h e r  a t e m p o r a r y  or p e r m a n e n t  E x c l u s i v e  
G u i d i n g  A r e a  ( E G A ) , to d e t e r m i n e  t h a t  the c r i t e r i a  e s t a b­
li s h e d  w e r e  not b e i n g  a p p l i e d  u n i f o r m l y .

It is the D e p a r t m e n t ' s  u n d e r s t a n d i n g  that the B o a r d  has  
a l w a y s  c o n s i d e r e d  a d d i t i o n a l  f a c t o r s  s u c h  as the n u m b e r  
of m i n i m a l l y  q u a l i f i e d  a p p l i c a n t s  for a s p e c i f i c  E G A  in 
r e l a t i o n  to the h a r v e s t a b l e  r e s o u r c e  a v a i l a b l e .  T h i s  is 
c o n s i s t e n t  w i t h  the o v e r a l l  p u r p o s e  o f  the r e g u l a t o r y  
e f f o r t  in this indus t r y .  S i n c e  the r e v i e w  of the B o a r d ' s  
r e c o r d s  d i d  not re v e a l  t h i s  i n f o r m a t i o n ,  the D e p a r t m e n t  
w i l l  r e c o m m e n d  th a t  the B o a r d  ta k e  a c t i o n  to m o r e  c l e a r l y  
d e l i n e a t e  its c r i t e r i a . "

A u d i t o r ' s  Comment:

It is the p o s i t i o n  of L e g i s l a t i v e  A u d i t  that all f a c t o r s  
s h o u l d  be c o n s i d e r e d  b e f o r e  the c r i t e r i a  is e s t a b l i s h e d  
for a s s i g n i n g  E x c l u s i v e  G u i d i n g  Areas. O t h e r w i s e ,  the 
B o a r d  will not be a b l e  to f o l l o w  AS  0 8 . 5 4 . 0 4 0 ( 8 )  w h i c h  
r e q u i r e s  that an e q u i t a b l e  and r e a s o n a b l e  p r o c e d u r e  be 
f o l l o w e d  in a s s i g n i n g  e x c l u s i v e  G u i d i n g  Areas.

Recominendation No. 3

T h e  D e p a r t m e n t  of I,aw s h o u l d  t a k e  p r o m p t  a c t i o n  a g a i n s t  G u i d e s
w ho v i o l a t e  G u i d e  B o a r d  S t a t u t e s  and R e g u l a t i o n s .

D e p a r t m e n t  of L a w  R e s p o n s e  in Part:

" This a u d i t  finds s h o r t c o m i n g s  w i t h  the D e p a r t m e n t  of L a w  
in two respects: (1 ) f a i l u r e  to t i m e l y  p r o c e s s  a c c u s a­
ti o n s  a g a i n s t  g u i d e s  for v i o l a t i o n  of the l i c e n s i n g  
s t a t u t e s ;  (2 ) f a i l u r e  to take a c t i o n  a g a i n s t  g u i d e s  w h o  
h a v e  not filed S t a t e m e n t s  o f  F i n a n c i a l  R e m u n e r a t i o n  
r e q u i r e d  by 12 A A C  38.060. L e t  m e  b r i e f l y  r e s p o n d  to 
e a c h  in turn.
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F a i l u r e  to T i m e l y  P r o c e s s  A c c u s a t i o n s  
A g a i n s t  G u i d e s  for V i o l a t i o n  of the L i c e n s i n g  S t a t u t e

T h e  a u d i t  is c o r r e c t  in s t a t i n g  t h a t  s e v e r a l  a c c u s a t i o n s  
ar e  q u i t e  old and that, in o n e  case, a h e a r i n a  o f f i c e r  
r e c o m m e n d e d  d i s m i s s a l  b e c a u s e  o f  the r e m o t e n e s s  o f  the 
e v e n t s  w h i c h  w e r e  the s u b j e c t  of the a c c u s a t i o n .  The  
audit, I b e l i e v e ,  e r r s  in a t t r i b u t i n g  t h e s e  f a c t s  to 
d e f i c i e n c i e s  in the D e p a r t m e n t  o f  Law.

A r e v i e w  of  the g u i d e  b o a r d  d o c k e t  and o u r  o w n  f i l e s  
d i s c l o s e s  that, w i t h  r e s p e c t  to the o l d e s t  case, t h e r e  
is no r e c o r d  t h a t  the d e p a r t m e n t  r e c e i v e d  i n v e s t i g a t o r y  
r e p o r t s  for w h i c h  a c c u s a t i o n s  m i g h t  h a v e  b e e n  filed. Had 
t h e y  b e e n  r e c e i v e d ,  it is fair to p r e s u m e  t h a t  a c t i o n  
w o u l d  h a v e  b e e n  t a k e n  i m m e d i a t e l y ,  s i n c e  p a r t i c u l a r l y  in 
in the a c c u p a t i o n a l  l i c e n s i n g  f i e l d  o u r  d e p a r t m e n t  has a c t e d  
s w i f t l y  to i n i t i a t e  d i s c i p l i n a r y  p r o c e e d i n g s .  O t h e r  c a s e s  
ha v e  b e e n  a c t i v e  for v a r y i n g  l e n g t h s  o f  time. A n y  d e l a y s  
h a v e  be e n  the r e s u l t  of a t t e m p t i n g  to s e r v e  p a p e r s  o n  the 
r e s p o n d e n t s ,  s c h e d u l i n g  by the h e a r i n g  o f f i c e r s ,  a n d  f i nal 
a c t i o n  on p r o p o s e d  d e c i s i o n s . "

A u d i t o r ' s  C o m m e n t s :

T h e  D e p a r t m e n t  of L a w  in an  a t t a c h m e n t  to t h e i r  r e s p o n s e  
s t a t e s  that th e y  h a v e  no r e c o r d  of r e c e i v i n g  i n v e s t i g a t o r y  
r e p o r t s  for two c a s e s  ( C C 7 7 - 5 0 8 9  and E2054) for w h i c h  
a c c u s a t i o n s  m i g h t  h a v e  b e e n  filed. A c c o r d i n g  to the 
i n f o r m a t i o n  s u p p l i e d  to us by the D e p a r t m e n t  of P u b l i c  
Safe t y ,  D i v i s i o n  of F i s h  and W i l d l i f e  P r o t e c t i o n ,  t h e s e  
c a s e s  w e r e  filed w i t h  t h e i r  o f f i c e .

In a n o t h e r  p a r t  of the D e p a r t m e n t ' s  r e s p o n s e  t h e y  state:

" . . . T h e  h i s t o r y  of  so m e  of the c a s e s  d o e s  r e f l e c t  
the fact we w e r e  e x t r e m e l y  s h o r t  s t a f f e d  in 1976 
w i t h  r e g a r d  to G u i d e  B o a r d  m a t t e r s ,  b e c a u s e  the  
a t t o r n e y  p o s i t i o n  a s s i g n e d  to t h e s e  m a t t e r s  w a s  
not f i l l e d  for m o s t  of the year. In a d d i t i o n ,  
t h e r e  have b e e n  a few c a s e s  w h i c h  h a v e  not m o v e d  
as q u i c k l y  as th e y  m i g h t  h a v e . . . "

R e c e n t l y ,  the D e p a r t m e n t  has m a d e  p r o g r e s s  in p r o c e s s i n g  
a c c u s a t i o n s  in a t i m e l y  m a n n e r .

W e  a f f i r m  our r e c o m m e n d a t i o n  as wri t t e n .

D e p a r t m e n t  of L a w  R e s p o n s e  in Part:

"F a i l u r e  to T a k e  A c t i o n  A g a i n s t  G u i d e s  
W h o  H a v e ~ N o t e  F i l e d  S t a t e m e n t s  of F i n a n c i a l  R e m u n e r a t ion

T h e  D e p a r t m e n t  o f  L a w  has n e v e r  r e f u s e d  to i n i t i a t e  
a d m i n i s t r a t i v e  p r o c e e d i n g s  a g a i n s t  l i c e n s e d  g u i d e s  for
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v i o l a t i o n  o f  12 A A C  38.060. In fact, d e p a r t m e n t  p e r­
son n e l  h a v e  e n c o u r a g e d  t h e  G u i d e  B o a r d  I n v e s t i g a t o r  to 
p r e p a r e  c a s e s  b a s e d  o n  v i o l a t i o n s  of t h i s  r e g u l a t i o n .

T h e  d e p a r t m e n t  has d e c l i n e d  to c r i m i n a l l y  p r o s e c u t e  
g u i d e s  for v i o l a t i o n  o f  12 A A C  38.060. T h e r e  are 
s e v e r a l  r e a s o n s  w h y  p r o s e c u t i o n s  a r e  n o t  ini t i a t e d ,  
but t h e y  boil d o w n  to this: it is n e a r l y  i m p o s s i b l e
to c o n v i c t  a g u i d e  u n d e r  th a t  r e g u l a t i o n .  Let m e  
e l a b o r a t e .  W h e n  a d i s t r i c t  a t t o r n e y  e v a l u a t e s  a case, 
he or  she v i e w s  it a g a i n s t  the s t a n d a r d  of p r o o f  
r e q u i r e d  in c r i m i n a l  cas e s :  p r o o f  b e y o n d  a r e a s o n a b l e
d o u b t . To be s u c c e s s f u l  in p r o s e c u t i n g  a g u i d e  w i l l  
r e q u i r e  that e i t h e r  the c l i e n t  (hunter) or an e m p l o y e e  
o f  the g u i d e  t e stify, a g a i n s t  the guide, t h a t  a h u n t  
w a s  c o n d u c t e d .  S i n c e  o v e r  80 p e r c e n t  o f  g u i d e d  h u n t e r s  
are n o n r e s i d e n t s ,  ic :is e x t r e m e l y  e x p e n s i v e  to p r o c u r e  
t h e i r  t e s t i m o n y .  T h e i r  a p p e a r a n c e  c a n n o t  be r e q u i r e d  in 
o u r  courts. T h e  t e s t i m o n y  of a g u i d e ' s  e m p l o y e e s  is 
difficult, tc p rocure. B u t  ev,.n if the S t a t e  c a n  o v e r c o m e  
t h o s e  h u r d l e s  and c a n  p r o v e  the h u n t  o c c u r r e d ,  t. a g u i d e  
c a n  a l w a y s  say t h a t  he m a i l e d  the S t a t e m e n t  of F i n a n c i a l  
R e m u n e r a t i o n  to the a p p r o p r i a t e  o f f i c e ,  but that it w a s  
" l ost in the mail". The jury r e t u r n s  a v e r d i c t  of no t - 
g u i l t y ;  the p r o s e c u t o r  h a s  w a s t e d  v a l u a b l e  and l i m i t e d  
r e s o u r c e s ;  and a smug a n d  no less u n s c r u p u l o u s  g u i d e  
g o e s  a b o u t  his b u s i n e s s - a s - u s u a l ."

t o r ' s  C o m m e n t :

We a g r e e  that it is d i f f i c u l t  and e x p e n s i v e  to p r o s e c u t e  
* guide. However, the e n f o r c e m e n t  of  all G u i d e  B o a r d 
S t a t u t e s  and R e g u l a t i o n s  a r e  n e c e s s a r y  to e n s u r e  th a t  
the p u b l i c  and g a m e  r e s o u r c e s  are a d e q u a t e l y  p r o t e c t e d  
and the g u i d i n g  i n d u s t r y  is p r o p e r l y  r e g u l a t e d .  By 
e n f o r c i n g  o n l y  c e r t a i n  B o a r d  laws a n d  r e g u l a t i o n s ,  
t he a t t i t u d e  o f  n o n - c o m p l i a n c e  w o u l d  be f o s t e r e d  a m o n g  
g u i d e s  and the p u b l i c  w h i c h  w o u l d  be d e t r i m e n t a l  to the 
w e l f a r e  of  the State.

W e  a f f i r m  o u r  r e c o m m e n d a t i o n  as w r i t t e n .

G e r a l d  L. W i l k e r s o n ,  C P A  
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  of  L e g i s l a t i v e  A u d i t
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S U B J E C T :  E x c l u s i v e  G u i d i n g  A r e a s

TO: R o g e r  L e v i n e
L e g i s l a t i v e  A u d i t  D i v i s i o n

v L 0 M : K e n n e t h  E. V a s s a r
S t a f f  A t t o r n e y

O n  J u n e  28, 1974, the G u i d e  L i c e n s i n g  a n d  C o n t r o l  B o a r d  
a d o p t e d  r e g u l a t i o n s  (12 A A C  3 8 . 0 4 0  a n d  050) w h i c h  l i m i t e d  
g u i d e s  a p p l y i n g  for n e w  c e r t i f i c a t i o n  to a total of t h r e e  
d i s t r i c t s  a n d  a u t h o r i z e d  e x c l u s i v e  g u i d i n g  a r e a s  in u n i t s  8, 
16, a n d  20 ( g u i d i n g  d i s t r i c t s  e s t a b l i s h e d  by the b o a r d
c o r r e s p o n d  to g a m e  m a n a g e m e n t  u n i t s  e s t a b l i s h e d  b y  the B o a r d
of  F i s h  a n d  C a m e  in 5 A A C  9 0 . 1 0  as of J a n u a r y  1, 1974). On 
J a n u a r y  1, 1977, s e c t i o n  one of 133 S L A  1976 to o k  effect. 
T h i s  s e c t i o n  a d d e d  a p a r a g r a p h  to A S  0 8 . 5 4 . 0 4 0  a n d  r e a d s  as 
f o l l o w s :

(a) E x c e p t  as p r o v i d e d  in sec. 45 of this cha p t e r ,  the 
b o a r d  s h a l l ....

(3) e s t a b l i s h  a q u o t a  of l i c e n s e d  o p e r a t i n g  
g u i d e s  w h o  m a y  o p e r a t e  w i t h i n  d e s i g n a t e d  g e o g r a p h i c a l  
g a m e  u n i t s  or s u b u n i t s  o f  the s t a t e  a n d  p r o v i d e  for an 
e q u i t a b l e  a n d  r e a s o n a b l e  p r o c e d u r e  for l i m i t i n g  the 
n u m b e r  o f  g u i d e s  to that quota; p r e f e r e n c e  s h a l l  be 
g i v e n  to q u a l i f i e d  a v a i l a b l e  a n d  w i l l i n g  l i c e n s e d
g u i d e s  w h o  r e s i d e  w i t h i n  the d e s i g n a t e d  ga m e  u n i t  or
s u b u n i t .

O n  F e b r u a r y  25, 1977, the b o a r d  a m e n d e d  12 A A C  3 8 . 0 4 0  a n d  
050. T h e  a m e n d m e n t  a u t h o r i z e s  ca m p  r e g i s t r a t i o n  in all 
u n i t s  - n o t  j u s t  in u n i t s  8, 16, and 20 - b a s e d  on o c c u­
pancy, use, f i n a n c i a l  va l u e ,  and o t h e r  c o n s i d e r a t i o n s .  Ca m p  
r e g i s t r a t i o n  is fo? the p u r p o s e  of e f f e c t u a t i n g  e x c l u s i v e  
g u i d i n g  a r e a s  s u r r o u n d i n g  the c a m p s  for d i s t a n c e s  to be 
d e t e r m i n e d  b y  the board. T h e  p r e v i o u s  l i m i t a t i o n  o f  t h ree 
d i s t r i c t s  p e r  g u i d e  r e m a i n e d  in effect.



R o g e r  L e v i n e  
P a g e  2
S e p t e m b e r  30, 1977

T h e  f o l l o w i n g  q u e s t i o n s  h a v e  a r i s e n  as a r e s u l t  o f  this 
a c t i v i t y ,  a n d  t h e y  a r e  as follows:

(1) D i d  the b o a r d  h a v e  the a u t h o r i t y ,  b e f o r e  J a n u a r y  1,
1977 (the e f f e c t i v e  d a t e  for s e c t i o n  one o f  133 SLA 
1976), to a u t h o r i z e  e x c l u s i v e  g u i d i n g  a r e a s ?

(2) A s s u m i n g  it h a d  s u c h  a u t h o r i t y ,  d i d  it e x c e e d  its 
a u t h o r i t y  in g r a n t i n g  e x c l u s i v e  g u i d i n g  a r e a s  o u t s i d e  
u n i t s  8, 16, a n d  20?

(3) W h a t  e f f e c t  h a s  s e c t i o n  one of 133 S L A  1977 h a d  on 
the a u t h o r i t y ,  if any, o f  the b o a r d  to e s t a b l i s h  e x c l u s i v e  
g u i d i n g  a r e a s ?

(4) M a y  g u i d e s  w h o  h a v e  b e e n  g r a n t e d  an e x c l u s i v e  
g u i d i n g  a r e a  t r a n s f e r  the r i g h t  to g u i d e  e x c l u s i v e l y  in 
that area, a n d  m a y  the b o a r d  a u t h o r i z e  s u c h  p r a c t i c e ?

(5) D i d  the b o a r d  h a v e  a u t h o r i t y ,  b e f o r e  J a n u a r y  1,
1977, to l i m i t  g u i d e s  to t h r e e  d i s t r i c t s  each?

(6) W h a t  e f f e c t  has s e c t i o n  o n e  of 133 SLA 1976 h a d  o n  
that a u t h o r i t y ?

T h e  f o l l o w i n g  p a r a g r a p h s  w i l l  a d d r e s s  t h ese q u e s t i o n s .

1. E x c l u s i v e  g u i d i n g  a r e a s  b e f o r e  J a n u a r y  1, 1 9 7 7 . T h e  
r e g u l a t i o n  in e f f e c t  b e f o r e  J a n u a r y  1, 1 9'I'l, w h i c h  a u t h o r i z e d  
the e s t a b l i s h m e n t  o f  e x c l u s i v e  g u i d i n g  a reas in u n i t s  8, 16, 
a nd 20 w a s  12 A A C  3 8 . 0 5 0 ( a )  and ( b ) . T h e s e  s u b s e c t i o n s  
s t a t e d :

(a) R e g i s t r a t i o n  o f  one m a i n  ca m p  b y  g u i d e s  in u n i t s  8,
16, and 20 w i l l  be a l l o w e d  b a s e d  on o c c u p a n c y ,  use, a n d  
f i n a n c i a l  v a l u e  that m u s t  be s u b s t a n t i a t e d  to the 
b o a r d ' s  s a t i s f a c t i o n .

(b) C a m p  r e g i s t r a t i o n  is to e f f e c t u a t e  an e x c l u s i v e  
b i g  ga m e  g u i d i n g  a r e a  s u r r o u n d i n g  the r e g i s t e r e d  camp, 
for a d i s t a n c e  to be d e t e r m i n e d  by the board.

The a u t h o r i t y  c i t e d  for this s e c t i o n  was A S  0 8 . 5 4 . 0 5 0 ,  w h i c h  
has n o t  be e n  a m e n d e d  s i n c e  then. It p r o v i d e s :

T h e  b o a r d  s h a l l  a d o p t  p r o c e d u r a l  a n d  s u b s t a n t i v e  r e g u l a t i o n s ,  
u n d e r  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.62), 
r e q u i r e d  b y  this c h a p t e r  or r e a s o n a b l y  n e c e s s a r y  for 
its a d m i n i s t r a t i o n .

&
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C o n s i d e r i n g  the l a n g u a g e  o f  A S  0 8 . 5 4 . 0 5 0 ,  it is a p p a r e n t  
th a t  12 A A C  3 8 . 0 5 0 ( a )  a n d  (b) c o u l d  h a v e  b e e n  j u s t i f i e d  o n l y  
if it w e r e  " r e a s o n a b l y  n e c e s s a r y "  for the a d m i n i s t r a t i o n  of 
so m e  p r o v i s i o n  o f  the c h a p t e r .  It is a r g u a b l e  th a t  the 
e s t a b l i s h m e n t  o f  e x c l u s i v e  g u i d i n g  a r e a s  w a s  " r e a s o n a b l y  
n e c e s s a r y "  for a d m i n i s t e r i n g  the f o l l o w i n g  p a r a g r a p h s  of 
A S  0 8 . 5 4 . 0 5 0 ( a ) :

(a) E x c e p t  as p r o v i d e d  in  sec. 45 of  this c h a p t e r ,  the 
b o a r d  s h a l l ....

(3) e s t a b l i s h  g u i d e  p e r f o r m a n c e  s t a n d a r d s  
a n d  r e g u l a t e  a c t i v i t y . . .

(6) p r o h i b i t  g u i d i n g  a c t i v i t i e s  w h i c h  are 
u n s p o r t s m a n l i k e ,  u n e t h i c a l ,  u n s afe, a g a i n s t  p r i n c i p l e s  
o f  c o n s e r v a t i o n ,  d e g r a d i n g  to the g u i d i n g  p r o f e s s i o n ,  
o r  w h i c h  a d v e r s e l y  a f f e c t  the n a t u r a l  r e s o u r c e s ....

G e n e r a l l y  s p e a k i n g ,  s t a t e  o f f i c e r s ,  b o a rds, c o m m i s s i o n s ,  a n d  
d e p a r t m e n t s  h a v e  s u c h  p o w e r s  as m a y  h a v e  b e e n  d e l e g a t e d  to 
t h e m  b y  e x p r e s s  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  p r o v i s i o n s ,  or 
as m a y  p r o p e r l y  be i m p l i e d  f r o m  the n a t u r e  of the p a r t i c u l a r  
d u t i e s  i m p o s e d  on  them. It w i l l  be n o t e d  that AS 0 8 . 5 4 . 0 4 0 ( a ) ( 3 )  
g r a n t s  b r o a d  p o w e r s  to the board. T h e  b o a r d  s h a l l  r e g u l a t e  
the a c t i v i t i e s  of guides. C o u r t s  h a v e  r e c o g n i z e d  the w i d e  
r a n g e  of d i s c r e t i o n  v e s t e d  in s t a t e  b o a r d s  u n d e r  su c h  b r o a d  
s t a t u t e s  a n d  h a v e  r e f u s e d  to i n t e r f e r e  w i t h  the e x e r c i s e  of 
that d i s c r e t i o n  u n l e s s  the p e r s o n  c h a l l e n g i n g  it d e m o n s t r a t e d  
t h a t  the b o a r d ' s  a c t i o n  w a s  p r o h i b i t e d  b y  a s p e c i f i c  s t a t u t o r y  
p r o v i s i o n  or by c l e a r  l e g i s l a t i v e  intent. T h e  f o l l o w i n g  
s y n o p s i s  is a s m a l l  s a m p l i n g  of t hose c a ses r e a c h i n g  this 
r e s u l t :

C o u r t s  s h o u l d  n o t  s u b s t i t u t e  t h e i r  j u d g m e n t  for that o f  
the c o m m i s s i o n  w i t h  r e s p e c t  to w h a t  is w i s e  a n d  fa i r  in 
the e c o n o m v  o f  the state. Sun Oil Co. v. Burford, 130 
F . 2d 10. (1942 C .A. 5th Cir)

A  s t a t e  o f f i c e r ' s  d e c i s i o n  is n o t  a r b i t r a r y  a n d  c a p r i c i o u s ,  
e v e n  t h o u g h  n o t  the w i s e s t  and b e s t  that c o u l d  be made, 
if a c t i o n  was e x e r c i s e d  h o n e s t l y  a n d  on due c o n s i d e r a t i o n ,  
a n d  t h e r e  w a s  r o o m  for two opini o n s .  W h a t c o m  C o u n t y  v. 
L a n g l i e , 246 P . 2d 836. (1952 Wash)
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A  b o a r d  o r  c o m m i s s i o n  o n  w h i c h  the l e g i s l a t u r e  c o n f e r s  
b r o a d  g e n e r a l  p o w e r s  is i n v e s t e d  w i t h  d i s c r e t i o n  in 
c h o o s i n g  t h e  m e a n s  a n d  m e t h o d s  o f  a c c o m p l i s h i n g  the 
r e s u l t  expected, and, in the a b s e n c e  o f  f r a u d  o r  m a n i ­
fest a b u s e  of  that d i s c r e t i o n ,  its d e t e r m i n a t i o n  is 
c o n c l u s i v e .  E l l i o t t  v. S u p e r i o r  C o u r t , 180 C . A . 2 d  894.

A n  a d m i n i s t r a t i v e  a g e n c y  w h i c h  has a u t h o r i t y  to e n a c t  
r e g u l a t i o n s  is v e s t e d  w i t h  a l a r g e  m e a s u r e  o f  d i s c r e­
ti o n  a n d  the b u r d e n  o f  s h o w i n g  that the a g e n c y  has 
a c t e d  i m p r o p e r l y  in e n a c t i n g  r e g u l a t i o n s  r e s t s  u p o n  the 
o n e  w h o  a s s e r t s  it. P a g e  v. W e l f a r e  C o m m i s s i o n e r ,  365 
A . 2d 1118 (1976 Conn)

T h e  p o w e r s  g r a n t e d  in AS 0 8 . 5 4 . 0 4 0 ( a ) ( 3 ) ,  as n o t e d  b e f o r e ,  
are broad. If the c a s e s  c i t e d  apply, w h i c h  it s e e m s  t h e y  
s hould, t h e n  the b o a r d ' s  a c t i o n s  h a v e  a r e b u t t a b l e  p r e s u m p t i o n  
of  v a l i d i t y  b a s e d  u p o n  the b o a r d ' s  w i d e  d i s c r e t i o n  in c h o o s i n g  
the m e a n s  o f  a c c o m p l i s h i n g  the r e s u l t s  e x p e c t e d .  T h e  p r e s u m p t i o n  
o f  v a l i d i t y  c a n n o t  b e  r e b u t t e d  m e r e l y  b y  a s s e r t i n g  that the 
b o a r d ' s  d e c i s i o n  is n o t  " t h e  w i s e s t  a n d  the b e s t  t h a t  c o u l d  
be m a d e . "  T h e  b u r d e n  is on  the p a r t y  c h a l l e n g i n g  the b o a r d ' s  
a c t i o n s  to s h o w  that t h e y  are a r b i t r a r y ,  c a p r i c i o u s ,  or 
f r a u d u l e n t ,  or th a t  th e y  c o n s t i t u t e  m a n i f e s t  a b u s e  of  the 
d i s c r e t i o n  g r a n t e d  the b o a r d .  To the b e s t  o f  m y  k n o w l e d g e ,  
n o  s u c h  s h o w i n g  has b e e n  made.

B e y o n d  the w i d e  d i s c r e t i o n  v e s t e d  in the b o a r d  u n d e r  A S  08.- 
5 4 . 0 4 0 ( a ) ( 3 ) ,  t h e r e  is the f u r t h e r  d i s c r e t i o n  i n h e r e n t  in 
a d m i n i s t e r i n g  the p o w e r s  g r a n t e d  the b o a r d  u n d e r  A S  0 8 . 5 4 . -  
0 4 0 ( a ) ( 6 ) .  T h a t  p a r a g r a p h  g i v e s  the b o a r d  the p o w e r  to 
p r o h i b i t  g u i d i n g  a c t i v i t i e s  w h i c h  are " a g a i n s t  p r i n c i p l e s  of 
c o n s e r v a t i o n ... o r  w h i c h  a d v e r s e l y  a f f e c t  the n a t u r a l  r e s o u r c e s . "  
This, too, is a b r o a d  p o w e r  s i n c e  the l e g i s l a t u r e  d i d  n o t  
r e s t r i c t  the m e a n s  for a c c o m p l i s h i n g  the r e s u l t s  e x p e c t e d ,  
a n d  it c a r r i e s  w i t h  it w i d e  d i s c r e t i o n  in c h o o s i n g  the m e a n s  
to be  used. A  l o o k  at the s i t u a t i o n  w h i c h  e x i s t e d  b e f o r e  
a d o p t i o n  o f  the r e g u l a t i o n  in i s sue i l l u s t r a t e s  the r e a s o n a b l e n e s s  
o f  the b o a r d ' s  d e c i s i o n  to a u t h o r i z e  e x c l u s i v e  g u i d i n g  
areas. S e n a t o r  Poland, in f l o o r  d e b a t e  o v e r  CS SB 661 (a 
p r e c u r s o r  o f  133 S L A  1976) o n  M a r c h  25, 1976, s t a ted:

K o d i a k  I s l a n d  w a s  o n e  o f  the t o u g h e s t  on e s  o f  all, 
b e c a u s e  t h e y  h a d  had, b e l i e v e  it or  not, 198 g u i d e s  
that h a d  b e e n  g u i d i n g  o n  K o d i a k  at one time o r  a n o t h e r .
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By the u s e  o f  the, b y  u s i n g  p a s t  r e c o r d s  o f  g u i d i n g  
there, t h e y  w e r e  a b l e  to r e a c h  an a m i c a b l e  a g r e e m e n t  
w h e r e  19 a r e  n o w  guiding, there. T h e  o t h e r s  h a d  to go 
to o t h e r  d i s t r i c t s .

It is i m p o r t a n t  to r e c o g n i z e  t h a t  K o d i a k  I s l a n d  is w i t h i n  
u n i t  8, one o f  the d e s i g n a t e d  u n i t s  w i t h i n  w h i c h  e x c l u s i v e  
g u i d i n g  a r e a s  w e r e  a u t h o r i z e d .

In a s i t u a t i o n  w h e r e  a l a r g e  n u m b e r  of  g u i d e s  a r e  c o n c e n­
t r a t i n g  on l i m i t e d  a r e a s  o f  h u n t i n g ,  thus c a u s i n g  p o t e n­
ti a l l y  i r r e v e r s i b l e  d a m a g e  to the r e s o u r c e s  in t h o s e  l i m i t e d  
areas, a n d  w h e r e  it is the d u t y  of  the b o a r d  to p r o h i b i t  
g u i d i n g  a c t i v i t i e s  w h i c h  a d v e r s e l y  a f f e c t  the n a t u r a l  r e s o u r c e s ,  
it s e e m s  th a t  t h e r e  is " r o o m  for two o p i n i o n s "  as to the 
r e a s o n a b l e  n e c e s s i t y  of e s t a b l i s h i n g  e x c l u s i v e  g u i d i n g  a r e a s  
in t h o s e  r e g i o n s .  Hen c e ,  the b o a r d ' s  d e c i s i o n  to u s e  s u c h  
a r e a s  w a s  w i t h i n  its r a n g e  of d i s c r e t i o n .

In short, I b e l i e v e  that the b r o a d  p o w e r s  a n d  w i d e  d i s c r e t i o n  
g r a n t e d  the b o a r d  u n d e r  A S  0 8 . 5 4 . 0 4 0 ( a ) ( 3 )  and (6) e n c o m p a s s  
a n d  a u t h o r i z e  the e s t a b l i s h m e n t  of e x c l u s i v e  g u i d i n g  areas.

2. E x c l u s i v e  g u i d i n g  a r e a s  o u t s i d e  u n i t s  8, 16, a n d  20
b e f o r e  F e b r u a r y  25, 1 9 7 T . A s s u m i n g  that 12 A A C  38.050, as
ft r e a d  b e f o r e  the r e c e n t  a m e n d m e n t  (2/25/77), w a s  va l i d ,  
g r a n t i n g  e x c l u s i v e  a r eas o u t s i d e  u n i t s  8, 16, a n d  20 w o u l d  
n o t  h a v e  b e e n  valid. T h e  e s t a b l i s h m e n t  of s u c h  a r e a s  w o u l d  
h a v e  b e e n  b e y o n d  the a u t h o r i t y  of the b o a r d ' s  o w n  r e g u l a t i o n s ,  
s i n c e  a u t h o r i z i n g  e x c l u s i v e  a r e a s  in c e r t a i n  u n i t s  i m p l i e s  a 
l a c k  o f  a u t h o r i z a t i o n  for e x c l u s i v e  g u i d i n g  a r e a s  in o t h e r  
u n i t s .

3. T h e  e f f e c t  o f  133 S L A  1976 o n  e x c l u s i v e  g u i d i n g  a r e a s .
A f t e r  the e f f e c t i v e  da t e  o f  s e c t i o n  o n e  of 133 S L A  1976, the 
b o a r d  a m e n d e d  12 A A C  3 8 . 0 5 0 ( a )  to read:

R e g i s t r a t i o n  of c amps by g u i d e s  w i l l  b e  a l l o w e d  b a s e d  
o n  o c c u p a n c y ,  use, f i n a n c i a l  v a l u e  a n d  o t h e r  c o n s i d e r­
ati o n s  that m u s t  be s u b s t a n t i a t e d  to the b o a r d ' s  
s a t i s f a c t i o n .

T h e  l i s t i n g  o f  a u t h o r i t y  u n d e r  the r e g u l a t i o n  w a s  a l s o  
a m e n d e d  to a d i  A S  0 8 . 5 4 . 0 4 0 ( a ) ( 6 ) ,  as w e l l  as AS  0 8 . 5 4 . 0 5 0 .
It is i n t e r e s t i n g  to n o t e  that s e c t i o n  4 0 ( a ) ( 6 )  w a s  l i s t e d  
a n d  n o t  s e c t i o n  4 0 ( a ) ( 8 ) ,  the n e w  p a r a g r a p h  d e a l i n g  s p e c i f i c a l l y  
w i t h  q u o t a s .
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T h e r e  a r e  at l e a s t  two c o n s i d e r a t i o n s  w h i c h  s u p p o r t  the 
a r g u m e n t  that p a s s a g e  o f  133 S L A  1976 ( h e r e i n a f t e r  r e f e r r e d  
to as sec. 4 0 ( a ) ( 8 ) )  r a t i f i e d  or at l e a s t  d i d  n o t  r e f u t e  the 
b o a r d ' s  p o w e r  to a u t h o r i z e  e x c l u s i v e  g u i d i n g  areas.

T h e  f i r s t  c o n s i d e r a t i o n  r e l a t e s  to the l a n g u a g e  o f  sec. 
4 0 ( a ) ( 8 ) .  T h e  s e c t i o n  is q u o t e d  o n  the f i r s t  p a g e  of  this 
m e m o r a n d u m .  It r e q u i r e s  t h e  b o a r d  to e s t a b l i s h  q u o t a s  
w i t h i n  " d e s i g n a t e d  g e o g r a p h i c a l  g a m e  u n i t s  or s u b u n i t s  of 
the s t a t e . "  S i n c e  a n  e x c l u s i v e  g u i d i n g  area s i m p l y  a m o u n t s  
to a q u o t a  o f  o n e  w i t h i n  a d e s i g n a t e d  s u b u n i t  o f  the state, 
the e s t a b l i s h m e n t  o f  s u c h  a r e a s  is e x p r e s s l y  a u t h o r i z e d  
u n d e r  this l a n g u a g e .

T h e  s e c t i o n  a l s o  r e q u i r e s  the b o a r d  to p r o v i d e  for a n  e q u i t­
ab l e  a n d  r e a s o n a b l e  p r o c e d u r e  for l i m i t i n g  the n u m b e r  of 
g u i d e s  to the quota. In f u r t h e r a n c e  of this r e q u i r e m e n t ,  
the b o a r d  has u t i l i z e d  a d v i c e  f r o m  b i o l o g i s t s  in the D e p a r t­
m e n t  of F i s h  a n d  G a m e  to d e t e r m i n e  w h e r e  e x c l u s i v e  g u i d i n g  
a r e a s  a r e  n e e d e d .  F u r t h e r m o r e ,  the r e g u l a t i o n s  p r o v i d e  
g u i d e l i n e s  for t h e  g r a n t i n g  o f  e x c l u s i v e  areas; u n d e r  t h e s e  
g u i d e l i n e s ,  t h e  b o a r d  m u s t  ta k e  i n t o  c o n s i d e r a t i o n  o c c u p a n c y  
use, f i n a n c i a l  va l u e ,  a n d  o t h e r  c o n s i d e r a t i o n s .

It is tr u e  t h a t  ♦'he g u i d i n g  d i s t r i c t s  u s e d  b y  the b o a r d  
c o r r e s p o n d  to d i s t r i c t s  e s t a b l i s h e d  b y  r i g u l a t i o n  of  the 
B o a r d  o f  F i s h  a n d  G a m e  a n d  th a t  t h e r e  c _ e  a l s o  e s t a b l i s h e d  
s u b u n i t s  u n d e r  t h o s e  r e g u l a t i o n s  w h i c h  do n o t  c o r r e s p o n d  to 
the e x c l u s i v e  g u i d i n g  areas. N e v e r t h e l e s s ,  the l e g i s l a t i o n  
does n o t  s p e c i f y  t h e  s u b u n i t s  to w h i c h  the b o a r d  m u s t  a d h e r e  
Th us, the b o a r d  is f r e e  to d e s i g n a t e  its o w n  s u b u n i t s  a n d  is 
n o t  b o u n d  by  r e g u l a t i o n s  a d o p t e d  b y  the B o a r d  o f  F i s h  and 
Game.

T h e  s e c o n d  c o n s i d e r a t i o n  s u p p o r t i n g  e x c l u s i v e  g u i d i n g  a reas 
s u b s e q u e n t  to the e n a c t m e n t  o f  sec. 4 0 ( a ) ( 8 )  r e l a t e s  to the 
l e g i s l a t i v e  h i s t o r y  of sec. 4 0 ( a ) ( 8 ) .  It w a s  i n t r o d u c e d  in 
the s e n a t e  in 1976 as SB 661, s e c t i o n  one of w h i c h  p r o v i d e d  
for q u o t a s  " w i t h i n  d e s i g n a t e d  g e o g r a p h i c a l  a r e a s . "  T h i s  
b i l l  w a s  r e p l a c e d  w i t h  CS SB 661, s e c t i o n  one o f  w h i c h  
p r o v i d e d  for q u o t a s  " w i t h i n  d e s i g n a t e d  g e o g r a p h i c a l  g a m e  
u n i t s  or s u b u n i t s ." T h e  n e w  l a n g u a g e  w a s  p r o v i d e d  b y  the 
S e n a t e  R e s o u r c e s  C o m m i t t e e  a n d  r e p r e s e n t s  a c o n s c i o u s  e f f o r t  
b y  the c h a i r m a n  o f  th a t  c o m m i t t e e  to a s s u r e  the a u t h o r i t y  of 
the b o a r d  to e s t a b l i s h  e x c l u s i v e  g u i d i n g  areas. In h e r  
s t a t e m e n t  on the S e n a t e  f l o o r  on  M a r c h  25, 1976, S e n a t o r  
P o l a n d ,  the c h a i r m a n  o f  the c o m m i t t e e ,  s p e c i f i c a l l y  r e f e r r e d
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to the m e t h o d  in u s e  b y  the b o a r d  at th a t  ti m e  on K o d i a k  
I s l a n d  (this s t a t e m e n t  is q u o t e d  s u p r a ) , a n d  in d e s c r i b i n g  
CS SB  661., she stated:

It's a p o l i c y  o f  s e t t i n g  a q u o t a  a n d  a s s i g n i n g  g u i d e s
to d e f i n i t e  units. It has b e e n  p r a c t i c e d  o n  K o d i a k
I s l a n d  a n d  h a s  w o r k e d  o u t  e x t r e m e l y  w e l l  t h e r e . . . .

I t h x n k  t h e r e  c a n  b e  n o  q u e s t i o n  but that the a u t h o r  o f  the 
l a n g u a g e  w h i c h  w a s  e n a c t e d  a n d  b e c a m e  sec. 4 0 ( a ) ( 8 )  i n t e n d e d  
it to a u t h o r i z e  t h e  c o n t i n u e d  p r a c t i c e  o f  g r a n t i n g  e x c l u s i v e  
g u i d i n g  a r e a s  a n d  th a t  the l e g i s l a t u r e ,  at l e a s t  b y  i m p l i c a t i o n ,  
i n t e n d e d  the sa m e  r e s u l t  in p a s s i n g  the bill.

4. T r a n s f e r r a l  o f  g u i d i n g  r i g h t s  in e x c l u s i v e  g u i d i n g  
arealT T h e  g r a n t  of an  e x c l u s i v e  g u i d i n g  a r e a  is a p r i v i l e g e  
a n d  n o t  a v e s t e d  r i g h t  of  the g r antee. U n d e r  sec. 4 0 ( a ) ( 8 ) ,  
the p r i v i l e g e  m a y  o n l y  be g r a n t e d  by  the b o a r d  s u b j e c t  to 
" e q u i t a b l e  a n d  r e a s o n a l b e "  p r o c e d u r e s  e s t a b l i s h e d  b y  the 
board. It m a y  n o t  b e  g r a n t e d ,  then, b y  a n y  o t h e r  p e r s o n  or 
group, i n c l u d i n g  the h o l d e r  of a grant. F u r t h e r m o r e ,  the 
a u t h o r i z a t i o n  b y  the b o a r d  of  s u c h  p r a c t i c e  w o u l d  c o n s t i t u t e  
the a b r o g a t i o n  o f  its s t a t u t o r y  d u t y  to e s t a b l i s h  " e q u i t a b l e  
and r e a s o n a b l e "  p r o c e d u r e s  for l i m i t i n g  g u i d e s  to the q u o t a  
e s t a b l i s h e d .  P a r t  o f  the p r o c e d u r e  e s t a b l i s h e d  by the b o a r d  
i n c l u d e s  c o n s i d e r a t i o n  of  the u s e  a n d  o c c u p a n c y  o f  the a r e a  
by  the g u i d e  s e e k i n g  the p r i v i l e g e .  To  a l l o w  the sa l e  or 
t r a n s f e r  in a n y  m a n n e r  of  the p r i v i l e g e  b y  its h o l d e r  w o u l d  
d e s t r o y  the e q u i t a b l e  a n d  r e a s o n a b l e  n a t u r e  o f  the g r a n t  
s i n c e  it w o u l d  e l i m i n a t e  the use a n d  o c c u p a n c y  c o n s i d e r a t i o n s .  
T h e r e f o r e ,  s u c h  p r a c t i c e  is b e y o n d  the a u t h o r i t y  o f  a n y  
g r a n t e e  o f  a n  e x c l u s i v e  g u i d i n g  a r e a  a n d  m a y  n o t  b e  a u t h o r i z e d  
b y  the board.

5. T h r e e  d i s t r i c t s  p e r  g u i d e  b e f o r e  sec. 4 0 (a ) ( P L .

6. T h r e e  d i s t r i c t s  p e r  g u i d e  a f t e r  sec. 40(a)

Sec. 4 0 ( a ) ( 8 )  p r o v i d e s  for the e s t a b l i s h m e n t  of q u o t a s  
w i t h i n  d i s t r i c t s ;  it does n o t  a d d r e s s  i t s e l f  to the e s t a b l i s h­
m e n t  o f  a t h r e e  d i s t r i c t  p e r  g u i d e  quota. T h e r e f o r e ,  s i nce 
sec. 4 0 ( a ) ( 8 )  has n o  e f f e c t  on  s u c h  a quota, the b o a r d ' s  
a u t h o r i t y  to l i m i t  g u i d e s  to t h r e e  d i s t r i c t s  m u s t  be b a s e d  
u p o n  s o m e  o t h e r  s e c t i o n  in the c h pater, a n d  q u e s t i o n s  5 and 
6 m a y  thus be a n s w e r e d  toget h e r .
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T h e  r e g u l a t i o n  l i m i t i n g  n e w  c e r t i f i c a t i o n s  to a l i m i t  of 
t h r e e  d i s t r i c t s  p e r  g u i d e  is 12 A A C  38.040. B e f o r e  the 
a m e n d m e n t s  o f  F e b r u a r y  25, 1977, the a u t h o r i t y  l i s t e d  for 
this r e g u l a t i o n  w a s  A S  0 8 . 5 4 . 0 5 0 ,  b u t  a f t e r  the a m e n d m e n t ,  
this w a s  e x p a n d e d  to i n c l u d e  A S  0 8 . 5 4 . 0 4 0 ( a ) ( 3 )  a n d  (6).
T h e s e  s e c t i o n s  h a v e  b e e n  q u o t e d  p r e v i o u s l y  in this m e m o r a n d u m  
a n d  w i l l  n o t  be  r e p r o d u c e d  here.

T h e  e s t a b l i s h m e n t  o f  a t h r e e  d i s t r i c t  p e r  g u i d e  l i m i t a t i o n  
is w i t h i n  the a u t h o r i t y  of  the b o a r d  u n d e r  the b r o a d  p o w e r s  
e s t a b l i s h e d  in sec. 4 0 ( a ) ( 3 )  a n d  (6), for it c a n  b e  j u s t i f i e d  
as r e a s o n a b l y  n e c e s s a r y  to the r e g u l a t i o n  o f  g u i d i n g  a c t i v i t y  
u n d e r  sec. 4 0 ( a ) ( 3 )  a n d  to the p r o h i b i t i o n  o f  g u i d i n g  a c t i v i t i e s  
w h i c h  are u n s a f e  u n d e r  sec. 4 0 ( a ) ( 6 ) .  By l i m i t i n g  a g u i d e  
to t h r e e  d i s t r i c t s ,  the b o a r d  is b e t t e r  ab l e  to a s s u r e  the 
c o m p e t e n c e  o f  the g u i d e  in the a r e a s  w h e r e  h e  is gu i d i n g .
T h e  g u i d e  is m o r e  l i k e l y  to b e c o m e  w e l l  a w a r e  o f  the i n­
d i v i d u a l  n a t u r e  of h i s  g u i d i n g  a r e a  a n d  of Lne a n i m a l s  a n d  
p o t e n t i a l  d a n g e r s  t h e r e i n .  Thus, the r e g u l a t i o n  p r o m o t e s  
c o m p e t e n c y ,  safety, a n d  c o n s e r v a t i o n  in g u i d i n g  a n d  is 
w i t h i n  the a u t h o r i t y  of the b o a r d  to adopt.

I h o p e  this has s a t i s f a c t o r i l y  a n s w e r e d  y o u r  q u e s t i o n s .  If 
t h e r e  is a n y t h i n g  m o r e  I can do for you, p l e a s e  let m e  know.

K E V : j p d
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Representative Al Osterback, Chairman 

House Resources Committee 
■“■laska State Legislature 

Juneau Alaska

D e a r  Al j /

The Commerce Department notified me today that you had scheduled 

House Joint Resolution 95 fot\a h e a ring on Friday afternoon.

The Guide Licensing &  Contxpl" Board has had to readjust its pro­

posed hearing in Fal¥banKs and now have it scheduled starting 

March 27, to run through t h a t  w e e k , #or some of the members to 

spend a week away from their jobs has been difficult and they 

have had to reschedule many of their activities to be prepared 

to attend the Board meeting. In talking to some of the Board 

members it seems under the circumstances they wo u l d  be unable to 

come to Juneau for Fridays meeting.

Our own staff in Anchorage is loaded with work, tryingto get ready 

for the meeting, and the Attorney General's office in Anchorage, 

where we have Liza Fu ssner as o\ir special attorney, is also swamped, 

bhe is in the process o f  finalizing a full day of court coses for 

the Board to hear. I would very much like to have h e r  at a hearing 

in case legal questions come u p  that the Board members could not 

unswer.

A t  o ur last hearing on H.J.R, 95 the time ran on so long that you r  

committee did not hear from the Department of Game or the Attorney 

General's office. Both o f  tiiese departments have been somewhat 

involved in our activities, and where do not know whot their 

testimony would be it might b o  that your committee would want to 

hea r  from them.

Respectfully yours,

Marcus F.Jensen, Chairman 

Gu ide Licensing and C 0ntrol Board

ccs Board members 

Wm. B e llingar
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