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9 38.Ub.llf/ A la ska  Statutes § 38.05.ISO

construct, maintain, and use a ll such build ings, machinery, roads, 
pipelines, powerlines, and ra ilroads , sink such sha fts , d rill such wells, 
remove such soil, and to remain on said lands o r  any pa rt th e re o f fo r  
the fo regoing  purposes and to occupy as much o f  said lands as may be 
necessary o r convenient fo r  such purposes hereby expressly  rese rv ing  
to itse lf, its losses, successors, and assigns, as a foresa id , g ene ra lly  a ll 
rights and power in, to, and ove r said land, whether herein expressed 
o r not, reasonab ly necessary o r convenient to render beneficial and 
effic ient the complete en joym ent o f  the p roperty and righ ts hereby 
expressly reserved .”  (§ 1 a r t V I I  ch 169 SLA  1959; am § 14 ch 61 SLA  
1960; am § 1 ch 42 SLA  1966; am § 3 ch 240 SLA  1976)

ICrfccl o f am endm en t — The 1976 C hapter 19, SLA 1977 held not invalid.
am endm ent su b s titu te d  "89 315 — 325 of — C hapter 19, SLA 1976, authorizing a
this chapter, §§ 45 — 120 of this chapter, three-w ay exchange of land betw een th e
or ch. 50 of this title except as provided in sta le  of Alaska, the United S tates
AS 38.50.050 is" for "§§ 315 — 325 of this governm ent and a  regional corporation of
chapter or §§ 45 — 120 of this chapter, Alaska Natives, was not invalid on the
except for those lands originally acquired ground th a t it waived the provisions o f this
by purchase, exchange, condemnation, g ift, section restricting  the s ta te ’s right to
escheat or foreclosure are” near the alienate minerals and forn.er AS 38.95.060
beginning of the section. authorizing exchanges of land with native

Legislative com m ittee report. — For corporations on the basis of equal value, 
report on ch. -.2, SLA 1966 (HB 387 am), see S tate v. Lewis, Sup. Ct. Op. No. 1364 (File
1966 House Journal, p. 492. No. 3039), 559 P.2d 630 (1977).

Sec. 38.05.127. Access to navigab le o r  pub lic waters, (a) B e fo re  the 
sale, lease, g rant, o r o ther disposal o f  any interest in state land ad jacent 
to a body o f  w ater o r waterway, the Departm ent o f  N a tu ra l Resources 
shall,

(1) under regulations, determ ine if the body o f  w ater o r w aterw ay is 
navigable water, public water, o r neither;

(2) upon finding that the body o f  w ater o r  waterway is navigab le o r 
public water, provide fo r  the specific easements o r rights-of-w ay, o r 
both, reasonab ly necessary to insure free  access to and a long the body 
o f water, unless the department finds that regu la ting o r lim iting access 
is necessary fo r  o ther beneficial uses o r public purposes.

(b) The Departm ent o f  N a tu ra l Resources sha ll adopt regu la tions 
implementing this section.

(c) Nothing in this section a ffe c ts  valid existing rights. (§ 2 eh 117 
SLA 1976)

Kditor's n o te .— Section 1, ch. 117, SLA Legislative com m ittee report. — For
1976, provides: "In ten t. It is the intent of report on ch. 117, SLA 1976 (HCS 2d CSSI1
this Act to implement the provisions of art. 215), see 1975 Senate Journal, p. 452; 1975
V I11, sec. 14, A laska S ta te  C o n stitu tion , House Journal, p. 1296.
relating to access to the navigable or public 
w aters of the s ta te .”

Sec. 38.05.130. Damages and posting o f  bond. No rights sha ll be 
exercised by the state, its lessees, successors o r assigns under the



reservation as se t ou t in § 125 o f  this chapter o r  un til the state , its 
lessee, successors, o r assigns make provisons to pay the ow ner o f  the 
land fu ll paym ent fo r  a ll damages sustained by the owner, by reason 
o f en tering upon the land. I f  the owner f o r  any cause re fu ses o r  neglects 
to settle the damages, the state, its lessees, successors, assigns, o r an 
applicant fo r  a lease o r contract from  the state fo r  the purpose o f  
prospecting fo r  va luab le m inera ls, o r option contract o r lease fo r  m ining 
coal o r lease f o r  extracting petro leum  o r na tu ra l gas, m ay en ter upon 
the land in the exercise o f  the reserved righ ts a fte r  posting a su re ty  bond 
determ ined by the director, a fte r  notice and an opportun ity to be heard , 
to be su ffic ien t as to fo rm , amount, and security to secure to the owner 
payment fo r  damages, and may institute lega l proceedings in a court 
where the land is located, as may be necessary to determ ine the damages 
which the ow ner may su ffe r . (§ 2 a rt V I I  ch 169 SLA  1959; am § 15 ch 
61 SLA  1960)

A rtic le  6. Leasing
Section
135. Generally
137. Leasing agreem ents
140. Limitations
145. Leasing procedure
150. Coal
155. Phosphates
150. Oil shale
155. Sodium
170. Sulphur

o f  M in e ra l Lands .
Section
175. Potassium
180. Oil and gas
181. Geothermal resources
182. Royalty on natural resources
183. Sale of royally
184. Limitation on oil and gas leases in

certain areas, and reacquisition of 
leases

See. 36 .05 .135 . G enera lly , (a ) Except as otherw ise provided, 
va luab le m inerals deposits in lands belonging to the state sha ll be open 
to exp loration , development, and the extraction o f  m inerals. A ll lands, 
together with tide, submerged, o r  shore lands, to which the state holds 
title to o r to which the state may become entitled, may be obtained by 
perm it o r lease fo r  the purpose o f  exploration , development, and the 
extraction o f  m inerals. Except as specifically lim ited by §§ 135 —  1R1 
o f  this chapter, lands may be withheld from  lease application on a 
firsLcome, firs t- served basis, and o ffe red  only on a competitive bid basis 
when determ ined by the commissioner to be in the best interests o f  the 
state. In unproven areas the commissioner may o f fe r  add itio ra l 
incentives, including a reduction o f roya lty  to a minimum o f  five per ct at 
in the case o f  oil and g&s, and o ther term s in and g ran ting  perm it o r lease 
fo r  exp loration and development whenever it appears to be in the best 
interests o f  the state to do so.

(b) When m inerals a re  to be leased on a competitive basis, in addition 
to any other notice given, notice shall a lso be given as provided in *i§ 305 
and 345 o f this chapter. I f  land is to be made availab le fo r noncompetitive 
m ineral leasing, notice o f  the proposed action sha ll a lso be given as 
provided in §§ 305 and 345 o f  this chapter. A fte r the notice o f



§ 38.05.137 A L A S K A  STATUTES § 38.05. M U

noncompetitive leasing has been made as requ ired in th is subsection, 
notice o f  the subsequent issuance o f  a noncompetitive lease fo r  the land 
involved sha ll be made by mail not less than 30 days be fo re  the issuance 
o f  the lease on ly to those who have requested the notice. (§ 1 a r t  V I I I  
ch 169 SLA  1959; am § 1 ch 30 SLA  1964; am § 1 ch 91 SLA  1967; am 
§ 2 ch 71 SLA  1971; am § 10 ch 257 SLA  1976)

Effect o f um endm ent. — The 1976 39 to 02, 05 to 98, 139 to 142; 42 Am. Jur.,
am endm ent added present subsection (b). Public A dm inistrative Law, § 111; 49 Am.

Cited in Kirkpatrick v. Commissioner, Jur., S tates, Territories and Dependencies,
Dep’t of N atural Resources, Sup. Ct. Op. §§ 57 to 61
No. 201 (File No. 388). 391 P.2d 7 (1964); Validity of prohibition o r regulations of 
Moore v. State. Sup. Ct. Op. No. 1284 (File removal o r exploitation of oil, minerals, soil, 
Nos. 2551, 2587), 553 P.2d 8 (1976). sand, gravel, stone or natural products

Am. Ju r.. ALU and C J.S . references. — within municipal limits, 168 ALR 1188.
24 Am. Jur., Gas and Oil, §§ 32 to 102; 36 73 C.J.S. Public I^ands § 259.
Am. Jur., Mines and Minerals, §§ 11 to 22,

Sec. 38.05.137. Leasing ag reem ents. The comm issioner is authorized 
to en ter into cooperative m ineral le t sing agreements with the United 
States regard ing lands which are the subject o f  a title dispute between 
federa l and state authorities. Any such lease need not con form  to the 
p rovisions o f state law applicab le to state leases issued under the 
au thority  o f  tnis chapter. (§ 2 ch 30 SLA 1964)

See. 38.05.140. L im ita tion s , (a) N o person may take o r hold coal 
leases o r perm its during the life  o f  coal leases on state lands exceeding 
an aggregate o f 46,080 acres, except that a person may apply fo r  coal 
leases o r perm its fo r  acreage in addition to 46,080 acres, not exceeding 
a total o f 5,120 additional acres o f state land. The additional area applied 
fo r  sha ll be in multiples o f  40 acres and the application sha ll contain a 
statem ent that the g ranting o f  a lease fo r  additional lands is necessary 
fo r  the person to ca rry  on business econom ically and is in the public 
interest. On the filing o f the application, the coal deposits in the lands 
covered by the application sha ll be tem porarily  set aside and withdrawn 
from  all o ther form s o f  disposal provided under §§ 135 —  181 o f  this 
chapter.

(1>) The commissioner sha ll, a fte r posting notice o f  the pending 
application in the local land o ffice , conduct public hearings on the 
application fo r  additional acreage. A fte r public hearings, to the extent 
he finds to be in the public in terest and necessary fo r  the applicant in 
o rder to ca rry  on business econom ically, the comm issioner may, under 
regu lations he prescribes, perm it the person to take o r hold coal leases 
or perm its fo r an additional aggregate ncreage o f not more than 5,120 
acres.

(c) No person may take o r hold a t one time phospate leases on state 
lands exceeding in the aggregate 10,240 acres. No person may take o r 
hold sodium leases o r perm its during the life  o f  sodium leases on state 
lands, exceeding in the aggregate acreage 5,120 acres except that the



commissioner may, where it is necessary in o rd e r to secure the econom . 
m ining o f  soduim compounds, perm it a person to take o r hold sodium 
leases o r  perm its fo r  up to 15,360 acres. N o person may take o r hold a t 
any one time oil o r gas leases exceeding in the aggregate 500,000 acres 
granted on tide and submerged lands, and 500,000 acres on a ll lands 
other than tide and submerged lands, including leases held both as lessee 
and under option o r operating agreem ent from  others. W here more than 
a sing le person holds an in te rest in an oil o r  gas lease, each person sha ll 
be charged on ly w ith that percentage o f  the totai acreage which 
corresponds to its percentage share o f  the to ta l beneficial in te rest in the 
lease.

(d) The commissioner, fo r  the purpose o f  encouraging the g rea test 
u ltim ate recovery o f  coal, oil, gas, oil shale, phosphate, sodium , 
potassium , su lphur, and geotherm al resources am i in the in te rest o f  
conservation o f  na tu ra l resources, a fte r public hearing, o r, when the 
sta te ’s title to land beneath navigable waters has been leg a lly  
challenged by the United States and litigation initiated, may waive, 
suspend, re fund , o r  reduce the renta l, o r minimum roya lty , o r reduce 
the ro ya lty  on an entire leasehold, o r  on any tract o r portion o f  a 
leasehold segregated fo r  ro ya lty  purposes, whenever in his judgm ent 
it is necessary to do so in o rd e r to promote development, o r  whenever 
in his judgm ent the lease cannot be successfu lly operated under its 
term s. I f  the commissioner, in the interest o f  conservation, directs o r 
assents to the suspension o f  operations and production under a lease 
granted , the payment o f  acreage ren ta l o r o f  minimum ro ya lty  
prescribed by the lease may be suspended during the period o f  
suspension o f  operations and production. The term  o f the lease shall be 
extended by adding the period o f  suspension to the lease.

(e) The provisions o f  (d) o f  this section that apply to waiver, 
suspension, re fund o r reduction o f ren ta l o f  minimum roya lty  apply to 
ren ta l o r minimum roya lty  paid be fo re o r a fte r June 19, 1970 on any 
lease covering land beneath navigable waters which, according to the 
records o f  the division o f lands, is in e ffe c t on June 19, 1970.

( f) The submerged and shore lands lying north o f  57°, 30 minutes north 
latitude and east o f  159°, 49 minutes west longitude within the B ris to l 
Bay drainage are designated as the B ris to l Bay Fisheries Reserve. 
W ithin the B ris to l B ay Fisheries Reserve no ,u rface en try pe im it to 
develop an oil o r gas lease may be issued on s '.te owned o r contro lled 
land until the leg is la tu re by appropriate resolution specifica lly finds that 
the en try w ill not constitute danger to the fishery . (§ 2 a r t V I I 1 ch 169 
SLA 1959; am § 1 ch 68 SLA  1969; am §§ 1, 2 ch 208 SLA  1970; am «?§ 3, 
4 ch 71 SLA  1971; am § 1 ch 102 SLA  1972)

I.eKislutlve com m ittee report. — Por 
report on ch. 08, SI,A 1969 (HU 8030), sue 
i960 H ouse Jourm tl, p, 572.



Sec. 3S.05.145. Leasing  p rocedu re , (a) Deposits o f  coal, phosphates, 
oil shale, sodium , potassium , oil, gas, geotherm al resou rces and state 
lands containing these deposits are subject to disposition under ru les and 
regu lations, recommended by the d irector and adopted by the 
commissioner, and the provision o f  §§ 145 —  181 o f  th is chapter. In 
applying the acreage lim itations the commissioner may app ly the ru le  
o f  approxim ation . The uses o f  the ru le  o f  approxim ation made be fo re  
March 31, 1960, by the comm issioner are ra tified .

(b) I f  the state selects o r  otherw ise acquires land other than 
shore lands, title to which was in the federa l governm ent and which, a t 
the e ffec tive date o f  the selection o r acquisition, is sub ject to a va lid 
existing o f fe r  fo r  a noncompetitive United States oil and gas lease, o r 
application fo r  a prospecting perm it o r  noncompetitive m ining lease, fo r  
coal, phosphates, su lphu r, oil shale, sodium, o r  potassium  under the 
federa l Act o f  F eb ru a ry  25, 1920 (41 Stat. 437 as amended), o r  fo r  a 
noncompetitive United States geothermal lease, o r applicatiomsfor a 
prospecting perm it o r noncompetitive lease under the fede ra l Act o f 
December 2 4 ,1 9 7 0 (8 4  Stat. 1566), the o f fe ro r  o r  applicant fo r  the fede ra l 
perm it o r  lease, i f  a qua lified applicant hereunder, sha ll be considered 
the firs t qualified applicant fo r a state noncompetitive o il and gas lease, 
noncompetitive geothermal lease, prospecting perm it, o r noncompetitive 
m ining lease and is en titled to a state noncompetitive lease o r perm it 
upon compliance with the provisions o f the regu la tions covering 
applications w ithin 60 days a fte r receipt o f w ritten notice from  the 
commissioner o f selection o r acquisition. These prio rities are not effective 
if the land covered by the federal o ffe rs or applications is classified by the 
commissioner as competitive land within 90 days a fte r the selection of 
the land is fin a lly  approved by the Secretary o f the In te rio r o r the land is 
otherw ise acquired. (§ 3 a rt V I I I  ch 169 S LA  1959; am § 16 ch 61 S LA  
1960; am § 3 ch 30 S LA  1964; am §S 5, 6 ch 71 S L A  1971; am § 33 ch 71 
SLA  1972)

Kovisor’s note (1971). — In § (5, ch. 71, February 25,1920, referred  to is P L 66*146;
SLA 1971, the first sentence of AS the federal Act of December 24, 1970,
;!K.05,145(b) was split into two sentences, referred to is PL 91-581 (the Geothermul
Since that would leave the first sentence Steam Act of 1970),
incomplete and meaningless, and appears l.cxislative com m ittee report, — For
to have been a m anifest clerical error, the report on ch. 71, SI.A 1972 (HCSSB 383 am
two have been rejoined. Also, the missing H), see 1972 House Journal, p. 898.
"or" has been inserted before "fo r a Applied in M m re v. S late, Sup. Ct. Op.
noncompetitive United S tates geothermal No. 1284 (File Nos. 2551, 2587), 553 P.2d 8
lease" in th a t sentence. The federal Act of (197(1).

See. 38.05.150. C oa l, (a) The commissioner may, and upon the petition 
o f  a qualified applicant, sha ll divide coal lands o r the deposiLs o f  coal 
owned by the state into leasing tracts o f 40 acres each, o r multip les o f  
40 acres, and in the fo rm  which will perm it the economical m ining o f  the 
coal iti the tract.

(b) T he rea fte r the commissioner may, upon the request o f  a qualified 
applicant or on his own motion, from  time to time, o f fe r  the lands o r



deposits o f coal fo r  leasing. Each lease sha ll be awarded to a qua lified 
applicant by competitive bidding o r by the method which the 
comm issioner adopts by genera l regu la tion .

(c) W here prospecting o r exp loration work is necessary to determ ine 
the existence o r w orkab ility  o f  coal deposits in an unclaimed and 
undeveloped area, the comm issioner may issue to qua lified applicants 
prospecting perm its fo r  a term  o f  two years , not exceeding 5 ,120 acres. 
I f  within the period o f  two yea rs the perm ittee shows to the 
comm issioner th at the land contains coal in commercial quantities and 
subm its a sa tis fac to ry  mining plan fo r  the coal's recovery , the perm ittee 
sha ll be entitled to a lease fo r  a ll o r  p a rt o f  the land in his perm it. A coal 
prospecting perm it may be extended by the comm issioner fo r  a period 
o f  two years , i f  he finds that the perm ittee has been unable, with the 
exercise o f  reasonab le diligence, to determ ine the existence o r 
w orkab ility  o f  coal deposits in the area covered by the perm it and desires 
to prosecute fu rth e r prospecting o r exp loration , o r fo r  o ther reasons in 
the opinion o f  the commissioner w arran ting extension.

(d) F o r the priv ilege o f  m ining o r extracting the coal in the lands 
covered by the lease, the lessee sha ll pay to the state the roya lties 
specified in the lease. The roya lties sha ll be fixed be fo re  o ffe r in g  the 
lease, and sha ll be e ffec tive  fo r  a period o f  not m ore than 20 years . The 
roya lties sh a ll be not less than five cents a ton o f  2 ,000 pounds. The 
lessee shall a lso pay an annual renta l payab le a t the date o f  the lease 
and annua lly  the rea fte r, on the land o r coal deposits covered by the 
lease, a t a ra te  fixed by the commissioner be fo re o ffe rin g  the lease. The 
annual ren ta l shall be effective fo r  a period o f  not m ore than 20 years. 
The annual ren ta l sha ll be not less than 25 cents an acre fo r  the firs t 
yea r o f  the lease, not less than 50 cents an acre fo r  the second year, third 
year, fou rth  yea r and fifth  year, and not less than $1 an acre fo r  each 
year th e rea fte r during the continuance o f  the lease. The ren ta l fo r  each 
year sha ll be credited against the roya lties as they accrue fo r  that year. 
Each lease sha ll provide that the annual ren ta l payment is subject to 
ad justm ent a t in terva ls o f  no more than 20 years and ad justm ents shall 
be based on the cu rren t rates fo r  properties sim ila rly  situated.

(e) Each lease sha ll be fo r  an indeterm inate period upon condition o f 
diligent development and continued operation o f  the mine, except when 
operation is in teriupted by strikes, the elements, o r casualties not 
attributed to the lessee. (§ 3 (1) a r t  V I I I  ch 169 S L a  1959; am § 17 ch 
61 SLA  1960; am § 1 ch 71 SLA  1966; am §§ 2, 3 ch 58 SLA  1969)

1,1‘Kixlntivc com m ittee reports. — For 1909 (HH 303), see 190!) House Journal, p. 
report on ch. 71, SLA 1966, see 19G0 House 572.
Journal, p. 491. For report on ch. 68, SLA

Sec. 38.05.155. Phosphates, (a) The commissioner may lease to 
qualified applicants lands belonging to the state which contain deposits 
o f  phosphates and associated and re lated m inerals, when in his judgm ent 
it is in the public interest to do so. The commissioner may lease land 
____________________________________ 15____________________________________



included in a perm it may not exceed 2,560 acre3 o f  land in reasonab ly 
compact fo rm . Upon show ing to the satis faction o f  the commis: loner 
that va luab le deposits o f  potassium  compounds have been discovered by 
the perm ittee within the a rea  covered by his perm it, and that the land 
is chiefly valuab le fo r  these deposits, the perm ittee is entitled to a lease 
fo r  a ll o r a pa rt o f  the land embraced in the prospecting perm it, a t a 
roya lty  o f  not less than two per cent o f  the quantity o r g ross va lue o f  
the output o f  potassium  compounds and o ther re la ted  products, except 
sodium, at the point o f  shipment to m arket. The commissioner may lease 
lands known to contain va luab le deposits o f  potassium  compounds which 
are not covered by perm its o r leases th rough advertisement, competitive 
bidding, o r other methods as he adopts by genera l regu lation . The area 
covered by the lease may not exceed 2,560 acres.

(b) Each lease sha ll be conditioned upon payment by the lessee o f  a 
roya lty  o f  not less than two per cent o f  the quantity o r g ross value o f  
the output o f  potassium compounds and other re la ted products, except 
sodium, at the point o f shipment to m arket, and the payment in advance 
o f  a renta l o f 25 cents an acre fo r  the f i r s t  ca lendar yea r o r fraction o f  
it, 50 cents an acre fo r  the second ca lendar year, th ird ca lendar year, 
fou rth  calendar year, and f i f th  ca lendar year, and $1 an acre a yea r 
th e rea fte r during the continuance o f the lease. The ren ta l fo r  any one 
year shall be credited against roya lties accruing fo r  that year.

(c) Each lease sha ll be fo r  a term  o f 20 years and so long th e rea fte r 
as the lessee complies with the term s and conditions o f  the lease. (§ 3(6) 
a rt V I I I  ch 169 SLA  1959)

Sec. 38.05.180. O il and gas. (a) A ll tide and submerged lands, mental 
health lands, school 'ands, and un iversity lands sha ll be leased by 
competitive bidding, and whenever oil o r gas in discovered in commercial 
quantities, the commissioner sha ll determ ine the extent o f the a rea o f  
lands in addition to tide, submerged, mental health lands, school, o r 
university lands in the same genera l area o f the discovery well which, 
by reason o f  the discovery, the commissioner reasonab ly believes to be 
capable o f producing oil o r gas, and the additional lands shall be leased 
to the highest responsib le qualified bidder by competitive bidding under 
general regu lations, in units o f  not exceeding 2,560 acres (except that 
tide and submerged lands sha ll be leased in units o f  not exceeding 5,760 
acres), which shall be as nearly  compact in fo rm  as possible, upon the 
payment by the lessee o f  such bonuc as may be accepted by the 
commissioner and o f  such ro ya lty  as may be fixed in the lease which 
shall not be less than 121. per cent in amount o r va lue o f  the production 
removed o r sold from  the lease. A ll lands other than those above 
provided to be leased by competitive bidding may be leased competitively 
o r noncompctitively as determ ined by the commissioner to be in the best 
interests o f  the state. Noncompetitive leases sha ll be issued in units o f 
not exceeding 2,560 acres in any one lease. Noncompetitive leases sha ll 
be conditioned upon the payment by the lessee o f  a roya lty  o f  12Vi per



cent in am ount o r va lue o f  the production removed o r so ld from  the lease. 
Competitive leases issued under this subsection sha ll be fo r  10 years 
except th a t in the Cook In le t sedimentary basin, leases sha ll be fo r  a 
p rim ary te rm  o f no t more than 10 yea rs and not less than five  yea rs at 
the discretio a o f  the commissioner, and snail continue so long th e rea fte r 
as oil o r  gas is produced in paying quantities. Noncompetitive leases 
issued under this subsection sha ll be f o r  a p rim ary te rm  o f  five years 
and sha ll continue so long th e re a fte r as oil o r  gas is produced in paying 
quantities. I f  d rilling  has commenced on the expiration date o f  the 
p rim ary te rm  o f the lease and is continued w ith reasonab le diligence, 
such operations to includa red rilling , sidetracking o r o ther means 
necessary to reach the o rig in a lly  proposed bottom hole location, the 
lease sh a ll continue in e ffe c t until 90 days a fte r d rilling  has ceased and 
fo r  so long th e rea fte r as oil o r gas is produced in paying quantities. I f  
a ll o r  p a rt o f  the lands covered by the lease are lands that have been 
selected by the state under laws o f  the United States g ran ting  lands to 
the state and a patent has not been issued on them, a conditional lease 
may be issued. However, no term  extension may be granted fo r  the 
period during which the lease was conditional.

(b) An oil o r  gas lease issued under this section which is subject to 
term ination by reason o f  cessation o f  production does not term inate if, 
within 60 days a fte r  production ceases, rew ork ing o r d rilling  operations 
are commenced on the land under lease and are th e re a fte r conducted 
with reasonab le diligence during the period o f  nonproduction. No lease 
issued under this section expires because operation o r production is 
suspended under an order, o r with the consent o f  the commissioner. No 
lease issued under this section covering lands on which there is a well 
capable o f  producing oil o r  gas in paying quantities expires because the 
lessee fa ils  to produce oil o r  gas, un less the licensee is allowed a 
reasonab le time within which to place the well on a producing status. 
A fte r producing status is established, production sha ll continue on the 
leased prem ises until suspension o f  production is allowed by the 
commissioner.

(c) Upon the expiration o f  the initial five -year term  o f  a 
noncompetitive lease maintained in accordance with applicable 
requirements and regu lations, the record tit le  ho lder is entitled to a 
sing le extension o f  the lease, un less otherw ise provided by law. A 
noncompetitive lease on lands not determ ined to be competitive lands 
shall be extended fo r  a period o f five years and so long th e re a fte r as 
oil o r gas is produced in paying quantities. A noncompetitive lease on 
lands determined to be competitive lands sha ll be extended fo r  a period 
o f  two years and so long th e rea fte r as oil o r gas is produced in paying 
quantities. A noncompetitive lease extended under this paragraph is 
subject to the ru les and regu la tions in fo rce a t the expiration o f the 
initial five-year term  o f  the lease. No extension may be granted, 
however, unless within a period o f  90 days be fo re the expiration date



an application fo r  extension is filed  by the record title ho lder o r  an
assignee whose assignment has been filed fo r  approva l, o r  an opera to r 
whose operating agreem ent has been filed fo r  approva l.

(d) The commissioner may provide fo r  extension o f  the term  o f  a lease 
whether competitive o r noncompetitive, i f  a ll o r  pa rt o f  the lease is 
included in an approved un it p lan o r p rog ram  o f  secondary recovery 
operation to bring about o r re s to re  production.

(e) A ll noncompetitive oil o r gas leases issued under this section sha ll 
be conditioned upon the payment by the lessee in advance o f  an annual 
renta l o f  50 cents an acre o r fraction o f  an acre. A ll competitive oil and 
gas leases issued under this section sha ll be conditioned upon the 
payment o f  an annual renta l, be fo re  discovery on the leased lands, o f 
$1 an acre o r fraction o f an acre. A minimum roya lty  o f  $1 an acre 
instead o f renta l is payable at the expiration o f  each lease yea r beginning 
on o r a fte r a discovery o f  oil o r  gas in paying quantities on the lands 
leased.

( f ) Repealed by § 7 ch 30 SLA  1964.
(g ) An o f fe ro r  fo r  a fede ra l oil and gas lease whose lease was issued 

a fte r January  2, 1959, o r a qualified applicant fo r  f. p re ference righ t 
under the Act o f  Ju ly  3, 1958, (72 Stat. 322) whose application fo r  a 
preference righ t was filed be fo re January 3 ,1 9 59 , has a pre ference righ t 
to a state lease on the shore lands included within the ex te rio r boundaries 
o f  the federa l lease.

(h) I f  lands described in the o f fe r  fo r  a fede ra l lease a re  covered by 
nontidal w ater and are excluded from  the fede ra l lease on the basis o f 
navigability, the s la te sha ll, upon application within 60 days a fte r  notice 
o f  the exclusion, if not p reviously filed, g ran t a preference lease fo r  the 
areas excluded, ca rry ing  the same provisions as an ord inary state lease 
on the same lands, except that the term o f the state lease shall conform  
in a ll respects to that o f  the ad joining federa l lease including extended 
terms. The state sha ll issue a shorelands preference lease where a 
federa l lease has been issued be fo re March 31, 1960, and application is 
made to the state be fo re Ju ly  1, i960 . Where a federa l lessee o r o f fe ro r  
failed before January 3 ,1959 , to file  a proper application fo r  a preference 
righ t under the Act o f  Ju ly  3, 1958, he may apply fo r  a state preference 
lease under this section, subject to the righ ts o f  intervening applicants.

(i) W here the lands arc* c lassified as competitive, they shall be leased 
by competitive bidding. The ho lder o f  the preference righ t has 10 days 
a fte r receipt o f  notice in which to subm it an amount equal to the highest 
bid plus the renta l fo r  the firs t year.

(j) Upon timely application as provided by regu lation , the state shall 
issue to the holder o f  a federa l lease a state shore lands lease covering 
land within the ex terio r boundaries o f the fede ra l lease which has been 
excluded on the basts o f  navigability o r which are la te r adm inistratively 
o r jud icia lly determ ined to be “ shore lands." The term  o f  every shore land 
lease shall conform  to that o f  the adjacent federa l lease including
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extended terms. The au tho rity  o f  the state to c lass ify  the lands as 
competitive o r noncompetitive sha ll not be impaired.

(k ) Instead o f  the fo rego ing  procedure, the fed e ra l lessee o r his 
assignee may, a t his option, exercise his pre ference righ t f o r  a state 
lease on the shore lands included within the ex te rio r boundaries o f  his 
federa l lease by applying to the division o f  lands, D epartm ent o f  N a tu ra l 
Resources. I f ,  a t the time o f applying, the lands a re  c lassified as 
noncompetitive, the state sha ll, upon application, issue a lease covering 
whatever shore lands a re  included within the ex te rio r boundaries o f  the 
federa l lease. I f ,  a t the time, o f  applying, the shore lands included in the 
federa l lease are classified as competitive lands, the lands sha ll be leased 
by competitive bidding. The competitive lease sha ll be issued to the 
fede ra l lessee o r his assignee upon payment to the state o f an amount 
equal to the highest bid fo r  the lease, plus the ren ta l fo r  the f ir s t  year, 
payment to be made within 10 days a fte r the lessee’s o r assignee's 
receipt o f  w ritten nolice from  the director o f  the division o f  lands o f the 
amount o f  the highest bid. These leases, whether competitive o r 
noncompetitive, shall ca rry  the same conditions as an o rd inary state 
lease on the same lands, except that the term  o f  the state lease sha ll 
conform  to that o f  the id joining federa l lease, including extended term s, 
and sha ll term inate i f  the federa l lease is term inated fo r  any reason. The 
lease shall provide , j r  annual renta l at the rate o f  $100 a un it o f  040 
acres o r pa rt th e reo f o f  the lands included within the federa l lease until 
agreement is reached between the state and the Secre tary o f  the In te rio r 
o f  the United States, o r his authorized representative, as to the actual 
area o f  the shore lands included in the federa l lease, and as to the 
apportionment between the state and federa l governm ent o f  the ren ta l 
there to fo re paid under the federa l lease.

(I) The lease o f  a record lessee o f  a federa l oil and gas lease who filed, 
o r whose predecessor in interest filed , between Ju ly  3 ,1 958 , and January  
3, 1959, a proper preference righ t application under the Act o f  Ju ly  3, 
1958, (72 Stat. 322) to have included in the lease the shore lands within 
the exterio r boundaries o f  the lease and which lease o r any pa rt o f  it 
has term inated o r failed as to the shore lands due to m ispayment o f o r 
fa ilu re to pay the required renta l as to the shore lands in advance o f  the 
anniversary date o f the federa l lease, shall be revived and reinstated as 
to the shorelands upon payment to the du reau o f  Land Management o f 
the United States Departm ent o f  the In te rio r o r to the state o f  a ll renta l 
payable as to the shore lands under the lease since Janua ry  3, 1959. The 
rights under this section term inate GO days a fte r receipt o f  notice from  
the director, but not la te r than March 31, 1961. Noth ing herein operates 
to extend a lease beyond its stated term .

(mi To conserve the natura l resources o f  a ll o r a p a rt o f an oil o r gas 
pool, field , o r  like area , (whether o r  not the part is then sub ject to a 
cooperative o r unit plan o f  development o r operation), lessees and their 
representatives may unite with each other, o r jo in tly  o r separate ly with
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others, in collectively adopting o r operating under a cooperative o r a ui 
plan o f  development o r  operation o f  the pool, fie ld , o r  like area , o r  a pa rt
o f  it, whenever determ ined and certified by the comm issioner to be 
necessary o r advisab le in the public interest. The comm issioner may, 
with the consent o f  the ho lders o f  leases involved, estab lish , a lte r, 
change, o r revoke d rilling , producing, ren ta l m inimum roya lty , and 
roya lty  requirem ents o f  the leases and make regu la tions with re fe rence 
to the leases, with like consent on the pa rt o f  the lessees, in connection 
with the institution and operation o f  a cooperative o r un it p lan as he 
determ ines necessary o r proper to secure the p rope r protection o f  the 
public interest. The commissioner may provide that oil and gas leases 
issued under this section sha ll contain a provision requ iring  the lessee 
to operate under a reasonab le cooperative o r un it plan, and he may 
prescribe a plan under which the lessee sha ll operate . The plan sha ll 
adequately protect a ll parties in interest, including the state.

(n) A plan authorized by (m ) o f  this section, which includes lands 
owned by the state, may contain a provision vesting the commissioner, 
o r a person, committee, o r state agency with au tho rity  to a lte r o r  modify 
from  time to time the rate o f prospecting and development and the 
quantity and rate o f production under the plan. A ll leases operated under 
a plan approved o r prescribed by the comm issioner a re  excepted in 
determ ining holdings o r contro l under § 140 o f  this chapter. The 
provisions o f  this section concerning cooperative o r unit plans are in 
addition to, and do not a ffe c t AS 31.05.

(o) Producing acreage on a known geologic struc tu re  o f a producing 
oil o r gas fie ld is excluded from  chargeability as against the acreage 
limitation provisions o f  § 140 o f  this chapter.

(p) When separate tracts cannot be individually developed and 
operated in con form ity with an established .vell-spacing o r development 
program , a lease, o r a portion o f  a lease, may be pooled with o ther lands, 
whether o r not owned by the state, under a communitization o r d rilling  
agreement providing fo r  an apportionment o f  production o r roya lties 
among the separate tracts o f land comprising the d rilling  o r spacing un it 
when determ ined by the commissioner to be in the public interest. 
Operations o r production under the agreem ent sha ll be considered as 
operations o r production as to each lease committed to the agreement.

(q) The commissioner may, on conditions which he prescribes, approve 
drilling, o r development contracts made by one o r more lessees o f  oil 
o r gas leases, with one o r more persons, whenever, in his discretion, the 
conservation o f natura l products o r the public convenience o r necessity 
requires it o r the interests o f  the state are best served. A ll leases 
operated under approved drilling , o r  development contracts, and 
interests under them are excepted in determ ining holding o r contro l 
under 110 o f  this chapter.

(r) To avoid waste o r to promote conservation o f  na tu ra l resources, 
the commissioner may authorize the subsu rface storage o f  oil o r  gas



whether or not produced from state lands, in lands leased or subject to 
lease under this section. This authorization may provide for the payment 
o f a storage fee o r ren ta l on the stored oil o r  gas, o r, instead o f  the fee 
o r ren ta l, fo r  a ro ya lty  other than that prescribed in the lease when the 
stored oil o r gas is pioduced in conjunction with oil o r  gas not p rev ious ly  
produced. A lease on which storage is so authorized sha ll be extended 
a t least fo r  the period o f  sto rage and so long th e re a fte r as oil o r  gas 
not p rev ious ly  produced is produced in paying quantities.

(s) Each oil o r  gas lease issued by the state sha ll contain a p rovision 
requ iring  the lessee to fu rn ish  the Departm ent o f  Labo r a q u a rte r ly  
repo rt regard ing  the employment on the leased p rope rty  o f  state 
residents. The comm issioner o f  labor sha ll p rom u lgate regu la tions 
necessary to ca rry  ou t the provisions o f  this subsection. (§ 3(7) a r t  VIII 
ch 169 SLA  1959; am § 18 ch 61 SLA  1960; am § 1 ch 124 SLA  1962; 
am §§ 4—7 ch 30 SLA  1964; am § 20 ch 70 SLA  1964; am § 2 ch 91 SLA
1967; am § 1 ch 65 SLA  1969; am

Rcvisor's note (1970). — In ch. 86, SLA 
1970, subsection (s) of AS 38.05.180 was 
incorrectly designated (t).

Cross references. — See note to AS 
38.05.020. As to establishm ent o f drilling 
units for pools, see AS 31.05.100. As to 
gross production lax, see AS ‘13.55.010.

Purpose o f subsection (a). — The 
provisions of subsection (a) of this section 
were intended to insure that leases on 
valuable oil and gas producing sta te  lands 
will be made available to the public on a fair 
and equitable basis, th a t the s la te  will be 
adequately compensated for its natural 
resources, and tha t the sta te 's  resources 
are developed in an orderly fashion. For the 
commissioner to decide tha t these purposes 
are furthered by providing for bidding by 
cash bonus cannot be said to be 
unreasonable. Kelly v. Zamarello, Sup. Ct. 
Op. No. 705 (File Nos. 1255,1250), -186 P.2d 
906 (1971).

And construction  thereof. — The only 
reasonable construction tha t can be placed 
on subsection (a) of this section is tha t the 
legislature Intended to give the 
commissioner broad authority to determine 
the kind of bonus he will accept. The 
legislature at the time it passed subsection 
(a) wus undoubtedly aw are th a t under 
competitive bidding procedures different 
forms of bonuses might he offered. It did 
not itself prescribe a particular form, hu t 
instead provided tha t competitive bidding 
shall be "under general regulations," and 
that lands shall he leased upon the payment 
o f “sueh bonus as may be accepted by the 
commissioner." The plain language of the 
s ta tu te  shows Unit royalties were to be

1 ch 86 SLA 1970)

fixed independently of the acceptance of 
the highest bonus. Kelly v. Zamarello, Sup. 
Ct. Op. No. 705 (File Nos. 1255, 1256), 486 
P.2d 900 (1971).

Pow er to  chunge law respecting le jse  
extensions is vested in sta te . — The 
governm ental power to change the law 
respecting the gran ting  of lease extensions, 
vested in Congress prior to statehood and 
preserved by § 6(k) of the Alaska 
Statehood Act, became vested in the sta te  
when the lands subject to the lease w ere 
granted  to the s ta te  as its properly. 
Kirkpatrick v. Commissioner, Dep’t  of 
N atural Resources, Sup. Ct, Op. No. 201 
(File No. 388), 391 P.2d 7 (1964).

And has been exercised by the A laska 
Land Act. — The sta te  has exercised its 
power to change the law respecting lease 
extensions by the Alaska Land Act ami by 
regulations adopted under its authority. 
Kirkpatrick v. Commissioner, D ep't of 
N atural Resources, Sup. Ct. Op. No. 201 
(File No. 388), 391 P.2d 7 (1964).

Subsection (c) has no application  to  
pre-slHtchood federal leases. — Read in 
the context of article 6 of this chapter, it 
becomes apparent thnl subsection (c) of this 
section, us to extensions, relates only to 
leases issued by the sta te  under the 
authority of the Alaska laind Act, and is not 
pertinent with respect to pre-statehood 
federal leases. Kirkpatrick v. 
Commissioner, D ep't o f N atural Resources, 
Sup. Cl. Op. No. 201 (File No. 388), 391 P.2d 
7 (1964).

Subsection (c) o f this section, relating  to 
extensions of sta te  oil and gas leases, has 
no application to federal leases of lands
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granted  to the sta te  by the Alaska
S tall hood Act. Hence, appellant had no 
right to an extension of its federal lease, 
but only a right, which it was granted  under 
the commissioner’s  regulations, to a  sta te  
lease for a period of two years following 
expiration of the original five-year term of 
its  federal leuse. K irkpa trick  v. C om ­
m issioner, D ep 't of N 'utural R esources, 
Sup. Cl. Op. No. 201 (Kile No. 388), 301 i’.2d 
7 (1004).

Nor (n lands classified by S tatehood A rt 
as com petitive. — The language of this 
section is not directed to a situation where 
lands have been classified as competitive by 
the Alaska Land Act itself, and where there 
is no room fo- the exercise of the
commissioner's authority to make
classifications. K irkputriek  v. C om ­
m issioner, D ep’t of N u tu ra l R esources, 
Sun. Ct. Op. No. 201 (Kile No. 388), 391 P.2d 
7 (1904).

Effect o f A laska Statehood Act and 
sta tu tes on pre-statehood federal leases.
— For effect o f the Alaska Sta.ehood Act 
and sta tu tes  enacted by the Alaska State 
Legislature on oil and gas leases of Alaska 
lands issued by the United S tates
Departm ent of the Interior while Alaska 
was a territory of the United S tates, see 
Kirkpatrick v. Commissioner, Dep’t of 
N atural Resources, Sup. Cl. Op. No. 201 
(File No. 388). 391 l\2d  7 (1904).

Lund classification  orders of the 
commissioner ure not within the meaning of 
"regulation" under the Administrative 
Procedure Act (AS 44.02.180 -  14.02.250) 
and are thus nut subject to it. Hrudley v. 
Slate, 2 Alas. I..J. No. (i, p. 88 (June-July, 
1904).

S la te’s reclursifictttion of lands in the 
Cook Inlet Husln for competitive oil and 
gas leasing under subsection (a) c f  this 
section upheld in Bradley v. S tate, 2 Alas. 
L J. No, ti. p. 88 (June-July, 1964),

For full trea tm en t and explanation  of 
oil and gas leasing procedures under 
Alaska law, see Bradley v. State, 2 Alas. 
L.J. No, 0, p. 88 (June-July, 1904).

"Com m ercial quan tities" construed. — 
See Pan American Petroleum Corp. v. Shell 
Oil Co., Sup. Cl. I  i. No, 553 (File No. 918), 
455 P.2d 12 (1909).

The w ords "bon ax" nnd “ royalty" in 
their broadest concepts and meanings are 
conflicting and overlapping. On the other 
hand, when it is necessary that they he 
distinguished, there is a narrow er concept 
of the two term s as they are ordinarily and 
commonly used and understood in the oil 
and gas industry in which they do not 
conflict hut ure harmonious. In this

narrow er sense, a reservation o r a payment 
o f a p art o r percentage of production under 
a lease which is to continue throughout the 
life o f the lease is regarded a s  "royalty ,” 
and a sum certain to  be paid in cash or out 
of production is regarded as "bonus.” Kelly 
v. Zamarello, Sup. Ct. Op. No. 705 (File Nos. 
1255, 1256), 486 P.2d 906 (1971).

In its broadest sense, "bonus” is any 
consideration given for a  lease over and 
beyond the usual 14 th royalty, w hether the 
additional consideration be paid or payable 
and w hether paid in cash or payable ou t of 
production. Kelly v. Zamarello, Sup. Ct. Op. 
No. 705 (File Nos. 1255,1256), 486 P.’Zd 906 
(1971).

In its broadest aspect, "royalty" is a 
share c f  the product or profit reserved by 
the owner for perm itting another to use the 
properly. In this broad sense, a sum certain 
to be paid out o f production, although 
’’bonus’’ in tha t it is consideration in 
addition to the usual Vfeth royalty, would 
also be ‘royalty .” Kelly v. Zamarello, Sup. 
Ct. Op. N o.'705 (Kile Nos. 1255, 1256), 486 
P.2d 906 (1971).

Choosing concept o f "b o n u s"  most 
com m only encountered . — In choosing 
the concept of "bonus" most commonly 
encountered in the oil and gas industry, 
defendants acted neither unreasonably nor 
arbitrarily. Kelly v. Zamarello, Sup. Ct. Op. 
No. 705 (File Nos. 1255,1256), 186 I\2d  906 
(1971).

R equiring com pensation  for lease 
im m ediately upon uwnrd o f leuse. — It is
not unreasonable for the commissioner to 
determine that it is in the s ta te ’s best 
in terest to receive compensation for the 
leases immediately upon the aw ard of the 
lease, ra ther than to w ail for uncertain 
sums to arrive in the form uf premium 
royalties. Kelly v. Zamarello, Sup. Ci. Op. 
No. 705 (File Nos. 1255,1266). P.2d 906 
(1971).

C onsidering only cash portions o f  bids. 
— In considering only the cash portion of 
plaintiffs' 33 bids, defendants acted 
pursuant to valid regulations which 
provided that a lease would be uwurded to 
the bidder offering the highest cash bonus. 
Since o ther bids on the 33 trac ts contained 
higher cash offerings than plaintiffs’ bids, 
the defendants acted properly in 
determining th a t the high cash bids on 
those 33 tracts were the apparen t high bids, 
not plaintiffs' bids. Kelly v. Zamarello, Sup. 
Cl. Op. No. 705 (File Nos. 1255, 1250), 486 
P.2d 006 0  971).

Royalty legislation on s ta te  oil and gas 
ieases is a m atter within the param ount 
jurisdiction of the state. The conservation



of oil and gas is a m atte r within the 
authority of the states. 1969 Op. A tt’y Gen., 
No. 6.

The royalty provisions o f a  mineral 
leasing act a re  related to conservation of 
natural resources. 1969 Op. A tt’y Gen., No. 
6.

The United S tates, under the 10th 
amendm ent to the Constitution of the 
United States, has no authority  to legislate 
on s ta le  royalty provisions and s ta te  oil and 
gas leases. 1969 Op. A tl’y Gen., No. 6.

An overrid ing  gross royalty  o f  2% of all 
proceeds from any sta te  and federal lands 
conflicts with the Statehood Act and the 
province of the A laska s ta te  legislature. 
1969 Op. A lt'y  Gen., No. 6.

A 2% overriding gross royalty  cannot 
apply to a federal lease on public lands 
within the S tate  of n laska . 1969 Op. A tt’y 
Gen., No. 6.

A " 'I  overriding gross royalty cannot 
apply to a S tate o f Alaska oil and gas lease

issued pursuan t to this section. 1969 Op. 
A tt’y Gen., No. 0.

Commissioner empowered to grant 
royalty reduction. — This section 
empowers the commissioner of the 
D epartm ent o f N atu ral Resources, not the 
director, division o f lands, to g ra n t the 
specified royalty reduction. Union Oil Co. v. 
S tate Dep’t  o f N atural Resources, Sup. C t  
Op. No. 1087 (File No. 2025), 526 P.2d 1357 
(1974).

Cited in Shell Oil Co. v. Pan American 
Petroleum Corp., 5 Alas. L.J. No. 11, p. 230 
(Nov., 1967).

ALU reference. — Validity of 
compulsory pooling or unitization s ta tu te  
or ordinance requiring owners or lessees of 
oil and gas lands to  develop their holdings 
as a tingle drilling unit and the like, 37 
ALR2d 434.

Sec. 38.05.181. G eo th e rm a l resou rces, (a) Purpose. The leg is la tu re 
finds and declares that

(1) the people o f  A laska nave an interest in the development o f  the 
sta te ’s geotherm al resources potentia l fo r

(A ) use in the generation o f electrical power that may reduce the 
sta te ’s dependence on foss il fu e l power plants that se riously  po llu te the 
atmosphere in a number o f  areas;

(B ) the production o f  geotherm a l steam that may provide centra l heat 
fo r  urban areas close to geotherm al areas;

(C) the production o f  va luab le m inerals and o ther byproducts 
associated with geotherm al steam and accompanying brines; and

(D ) the d istillation o f  fresh  water;
(2) the state , th rough the Departm ent o f  N a tu ra l Resources and its 

division o f  lands, should exercise its au thority to encourage the 
exp loration fo r, discovery and production o f, geotherm al resources in 
the public interest to

(A ) encourage maximum economic recovery o f  this potentia lly 
important na tu ra l resource and prevent its waste;

(B ) ensure that the exp loration fo r , and production o f, geotherm al 
resources, and the disposal o f  wastes from  them, are carried on in a way 
that w ill sa fegua rd  life , health, property , public w e lfa re  and the 
environment; and

(C) preserve the sta te ’s na tu ra l, scenic va lues especia lly in those areas 
where geotherm al resources are o r may be found; a lthough the need to 
develop new sources o f  energy rapid ly is becoming u rgen t, every e f fo r t  
also must be made to protect those hot springs and geysers that are 
among na tu re ’s scenic wonders.

45


