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MEMO

TO: Representative AlOsterback kfffr
FROM:

Representative Bill Miles
DATE:  April 4, 1977

RE: HB 387

Attached, for your information, is a telegram and my response cor-
ceming the above referenced memo.
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April 4, 1977

Mr. Robert H. Etulceok
Alaska Native Brotherhood
134 West 14th Avenue
Anchorage, Alaska 99501
Dear Mr. Etukeok:

Thank you for the telegram in support of HB 337, an act relating to
the leasing of state lands.

As prime sponsor, | certainly will support the bill, although, 1 ex—
pect it to go through serious study in the Rouse Resources Comnittee
before being passed out.

If you have specific conments and suggestions on how the bill may be
improved, | would appreciate them.

Again, thank you for taking the time to telegram your feelings.

Sincerely yours,

Bill Miles
BM: jad

cc: Al Osterback, Chairman
House Resources Conmittee
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THIS IS TO ADVISE YOU THAT THE ALASKA NATIVE BROTHERHOOD
ANCHORAGE CAMP 33 STRONGLY ENDORSES HB337 AN ACT RELATING TO
THE LEASING OF STATE LANDS. WE ASK YOUR SUPPORT OF THIS BILL.
ROBERT H ETUKEOK
ALASKA NATIVE BROTHERHOOD CAMP 33

265-524 1 OR 279- 7707
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Alvin

OsCerback, Chairman

"kska jé&a Plegislature

HOUSE RESOURCES COMMITTEE

Pouch V, State Capitol
Juneau, Alaska 99811
(907) 465-3715
23 March 1977

Ted Smith, Director

Division of Land & Water Management
323 East 4th

Anchorage, Alaska 99501

Dear Mr. Smith,

The House Resources Committee will be reviewing HB 383
relating to State Land Leasing and HB 387 an Act relating
to the Leasing of State Land other than for the extraction
of Natural Resources; and pro/iding for an effective

date on Monday March 28, 1977 at 1:15 p.m. 1in room 118

of the. Capitol Building.

Please supply us with position papers or material you

have on these bills by the time of the meeting. If you
have any information pertinent to these topics, the
Committee would appreciate receiving that, too. If

you know of other interested groups, please contact thenm.

If you have suggested amendments, please supply the
staff with copies of that prior to the meeting.

IT there are fiscal implications and notes are necessary,
please prepare them and submit them to the Committee -
preferably prior to the meeting.

Thank you for your cooperation.

Sincerely.

Al Osterback, Chairman
House Resources Committee
cc: Fran Ulmer

AO: tS
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Alvin

Osterback, Chairman
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HOUSE RESOURCES COMMITTEE

Pouch V, State Capitol
Juneau, Alaska 99811
(907) 465-3715

23 March 1977

Guy R. Martin. Commissioner
Department of Natural Resources
Pouch M

Juneau, Alaska S9811

Dear Commissioner,

The House Resources Committee will be reviewing HD 383
relating to State Land Leasing and HD 387 an Act relating
to the Leasing of State Land other than for the extraction
of Natural Resources; and providing for an effective

date on Monday March 28, 1977 at 1:15 p.m. 1in room 113

of the Capitol Building.

Please supply us with position papers or material you

have on these bills by the time of the meeting. If you
have any information pertinent to these topics, the
Committee would appreciate receiving that, too. If

you know of other interested groups, please contact them.

If you have suggested amendments, please supply the
staff with copies of that prior to the meeting.

If there are fiscal implications and notes are necessary,
please prepare them and submit them to the Committee --
preferably prior to the meeting.

Thank you for your cooperation.

Sincerely

Al Osterback, Chairman
House Resources Committee

cc: Fran Ulmer

AO: ts
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SB 159 - HB 387

In 1976 the Division of Lands raised rentals to what was

consi lered an onerous level. This level is such that there

is serious doubt of the practibility of continuing the present
use of the Iland.

Because of the uncertainity occasioned by the actions of
the Division of Lands, both commercial and residential
development of the leases became "non-bankable"™ 1in terms
of loans because of no feasible upper limit of rent could
be determined.

The proposed bill corrects this situation by:

a. Extending the initial period to 25 years
to provide stability in the development
stage, and providing for three additional
reappraisals instead of about eight.

b. Allows the mortagor to assume the payments
in the event of a late payment or default
by the lessee.

c. Protects the state"s interest by increasing
the precent of the rental fee to 10%. The
original appraisal will have to be correctly
done.

d. Results in a definable upper limit of the sum
of the rental payments over the life of the lessee.
This amount in 9 1/2 times the original appraisal.
For example, for each $1,000 of the original appraisal
value, the lessee will pay $9,500 in rent over a
55 year period.

A word on the fiscal note prepared by the Division of Lands
and which states that passage of the Bill will result in a
"substantial less in revenue". At best, this 1is half
truth, since the result is subject to manipulation. Under
the argument given, 1if the Division should decide to raise
the rentals to an even higher rate, the "substantial less"

would be higher. Accumulation of revenue is not the chief
function of a state agency. Balanced development is a
valid function. To follow the unmodified policy of Lhe

Division of Lands in this matter 1is to be counter productive.
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RENT ADJUSTMENTS FOR

STATE LEASED LANDS

1575 ®

AN\ Per cent

ADL old New Increase

No. Rental Rental (Decrease
01227 112.50 1,575.00 1,300
51107 110.00 1,100.00 900
02534 603.50 25,500.00 4,090
01302 75.00 243.00 230
25068 100.00 380.00 280
38895 180.00 1,404.00 680
25305 1,425.00 2,886.00 103
52370 6,075.00 13,032.00 115
00273 6,780.00 14,400.00 112
52167 970.00 9,600.00 890
522009 195.00 2,040.00 946
52168 830.00 8,500.00 924
50733 1,400.00 5,230.00 277
44569 175.00 350.00 100
49723 150.00 605.00 303
41417 225.00 670.00 198
50598 50. 00 630.00 1,160
00775 1,000.00 24,960.00 2,396
17103 1,000.00 18,800.00 1,730
51238 145.00 1,680.00 1,059
51515 160.00 1,680.00 950
51.62.1 180.00 1,410.00 683
51428 220.00 1,7/0.00 704
509 38 190.00 1,940.00 921
5L065 21.0.00 1,700.00 709
46473 60,00 260.00 333
46474 60.00 260.00 333
521/7 150.00 180.00 20
52182 250.00 285.00 14
214/7 45 .00 265.00 489
52 185 300.00 320.00 /
51147 40.00 1/0.00 325
52422 40.00 170.00 325
52421 40.00 1/0.00 325
5218/ 75.00 1/5.00 133
52186 75.00 1/5.00 133
52190 40.00 100.00 150
52191 100.00 680.00 530
52714 40.00 165.00 312
52208 80.00 100.00 25
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WML MUJIIJLI._HLIim UL "
toto Leased Lands,

ADL
No.

52205
52194
52192
50172
50688
52199
26653
26654
52179
52180

52170
52365
52430
52213
52171
52172
52213
521/4
50587
50588

52703
45008
40014
45586
45585
26511
46628
46620
46383
49755

25956
47414
49060
22348
24099
36015
21928
01.380
51395
00889

01308
49685
49/95
25988
26269

old
Rent

50.
150.
250.
155.

75.

55.
235.
235.
235.
260.

325.
125.
125.
315.
150.
150.
315.
160.
150.
145.

90.
65.
220.
80.
460.
1,000.
140.
160.
110.
125.

125.
150.
250.
260.

19V5

al

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00

2.15.00

L80.
L,260.
1,190.

820.
2,600.

7,170.
145.
175.
240.
165.

00
00
00
00
00

00
00
00
00
00

New
Rental

220.
100.
235.
755.
175.
135.
470.
470.
470.
545.

575.
245 .
245.
325.
295.
295.
295.
325.
385.
325.

100.

2,400.
2,430.

150.
675.

5,525.
1,680.

1,620.

600.

390.

390.
834.
702
390.
420.
250.
10,920.
3,552.
3,054.
5,9/6.

10,014.
1,760.
1,500.

2.75

190.

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00

.00

00

Per Cent
Increase
(Decrease)

3,

340

(50)

(6)
387
133
145
100
100
100
110

77
96
96

3
97
97

Q)

103

157

124

150
592

1,005

88

47
452
100
912
445
212

212
456
181

50

95

39
767
198
272
130

40
769
757

15

15
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ADL
No.

71326
22526
22525
22654
50603
22652
44351
44350
46483
02380

39877
30489
26632
32919
31328
54326
54331
54365
54332
40806

54345
54346
54347
54349
54333
54334
54335
57336
54337
54338

54339
54340
54341
54342
32128
32065
54344
54351
03045
08042

RENT ADJUSTMENTS FOR

old
Renta

360.
175.
95.
85.
155.
100.
80.
110.
880.

1,000.
240.
1,835.
1,020.
120.
175.
165.
205.
225.
355.

7.00.
175.
210.
190.
260:
250.
105.
120.
110.
145.

210.
200.
280.
270.
115.
115.
160.
480.
3,985.
2,925.

STATE LEASED LANDS

00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

1976

New

Rental

3,500
2,150
3,360
1,192
840
4,350
438
744
750
6,540

2,280
2,350
6,900
2,760

840.
910.
910.
950.
950.
690.

550.
550.
550.
575.
665.
690.
605.
605.
625.
690.

690.
690.
690.
690.
690.
665.
635.
870.

32,800
22,360

.00
.00
.00
.00
.00
.00
.00
.00
.00
.00

.00
.00
.00
.00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
.00
.00

Per Cent
Incrca
(Decrea

497
1,820
1,155

888
2,706

338

330

582

643

128
879
276
171
600
420
452
363
322

94

175
214
162
203
156
176
476
404
468
376

228
245
146
156
500
478
297
102
723
664
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ivinL Ailjustmenbs Cor
.fitalc Leased Lands,

ADL
No.

03050
53595
030-51
03049
51395
03040
03059
03070
47332
03058

03067
03044
47378
47598
03051
03062
03071
03069
03066
03063

03048
03068
03073
03039
03052
03102
03064
03104
49686
57237

03065
03057
03053
30746
03043
47983
494 J0
47809
49172
46499
53444

old
Rent

990.
1,775.
1,340.

700.

820.

820.

820.

950.

680.
1,010.

700.
8,495.
1,720.
3,260.
1,410.
1,635.
1,410.

800.
1,745.

945.

945.
945.
945.
1,425.
2,490.
3,955.
1,305.
930.
1,835.
1,835.

3,670.
3,665.
890.
915.
910.
135.

175

1/5.
120.
2/0.
140.

1976

al

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
.00
00
00
00
00

New
Rental

7,400.
11,750.
9,360.
6,160.
6,160.
6,160.
6,160.
7,000.
5.000.
6,680.

5,160.
75,440.
14,400.
27,360.
13,680.
13,680.
13,680.

6,000.
11,600.

6,600.

6,600.
6,600.
6,600.
10,280.
18,400.
28,640.
9,120.
6,520.
13,240.
13,240.

26,480.
27,040.
6,640.
6,880.
6,680.

1| o0

1,400.

1,450.
1,300.
1,650.
1,200.

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
oo
00
00
00
00
00

Per Cent
Increase

647
562
598
780
651
651
651
637
635
561

637
788
737
739
870
737
870
650
565
598

598
598
598
621
639
624
599
601
622
622

622
638
646
652
634
863
700
728
983
511
757
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Rent Adjustments for

State Leaned Lands,

ADL
No.

27894
27948
50816
50669
47776
36315
47777
47778
35199
47775

41843
46609
47151
00037

old

1976

Rental

135.
200.
40.
40.
42 .
40.
40.
.00

40

40.
42 .

40.
.00

90.
700.

72

00
00
00
00
00
00
00

00
00

00

00
00

New
Rental

155.
230.
180.
120.
100.

1.00.

100.
100.
100.
100.

100.
100.
100.
5,250.

00
00
00
00
00
00
00
00
00
00

00
00
00
00

Per Cent
Increase
(Decrease)

If:

15
350
200
138
150
150
150
150
138

150
39
11

650

AGO 935799



k M 0ORANTDUM ' State of Alaska

*tho ."ior.am"ilc Guy P.. >lartln DAT6: Juno J), 197&

Cor.zlLssLanor
Pnonrtreat of Natural Jlcsourctrs F!'— r;0

* <

TELEPHONE NO:

Avr/JI' K. GROSS sioject: v&ivsr or reappraisal and
ATTOPJITTZ GENERAL ... adjustcent of rent

Rodger 17. Peguets
Annlnbant Attorney General
* *Prmfl e | et R

, xhls in further to the opinion of June 1, 1273?
by Assistant Attorney General Peeves on this subject.
In that opinion, we advised that you v;ero without .authority
under, then erictiny la?/ to grant a blanket waiver of all
rental increases exceeding 100 percent which was requested
by the Alaska land A Lease Owner 3 Association. Since that
opinion wan writtan, new legislation won adopted which further
restricts your authority to grant a waiver. PCCL LCSIT3 139-

AS 33.05.I0y 3nc been acrended to delete the

language authorising a waiver or extension of reappraisal
when doyeloprant of the land Is not otherwise possible due
to special condigjonso and to provide for an exbe "sion or

waiver "or.ly If residential development actually occurs,

and only If It Is necessary for obtaining: primary long-ternm

financing.”” As a result of the nr.endnrent, the .hirer.tor of
%

the litvislop. of Lands nay now grant a waiver or lengthen

AGO 935800
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ALASKA LAM) AND LEASE OWN KIIS ASSOCIATION

A number of Alaskans have leased State land Loin the Alaska Division of Lands. Most
leases were written for a period of fifty-five years with renewal rights, subject to appropriate
application anil approval.

During the past year, ADL has reviewed the rental rates on a number of lots and parcels and,
in some cases, has raised them over 1000%. others at a lesser rate but most increases seem
excessive. Much of this land is in the Matanuska Susitna Borough.

We recognize that there has been a great deal ofspeculation on fee simple land in the
Borough because of the publicity attendant to the Capitol relocation.These speculative
values, however, do not necessarily apply to lease lands. However, we have been informed
by ADL personnel that the new rental rates have been arrived at by appraising a limited
number of fee simple parcels (not leased parcels), estimating their sales value and taking
6% of that figure as the annual rent.

A.S. 38.05.103 says “rental payment is subject to adjustment at five-year intervals and
charges or adjustments shall lie based primarily on a reappraised annual rental value" i.e.
not sale value.

there is no direct relation between the value of a title and the value of a lease, particularly
when most rural land in Alaska is undeveloped. The situation differs with apartment rentals
whereby when the supply is short and demand great rental value increases, but even there
fluvcrnor Hammond has set up rent control hoards to limit rent increases to a reasonable
amount.

There are many reasons why a State leasehold cannot be equated to a title. Let me cite a few:

1. Bank financing is virtually unobtainable on lease land because of the
uncertainties associated with the “live year adjustment" clause.

2. Renewal of lease is not assured at end of a 55 year period.

3. Use of land may lu: limited at ADL". discretion.

4. No equity aecruses in the properly.
In regard to point No. 4, most rural fee simple property could be purchased in a ten to
twenty year period outright at or close to many of the new Stale rental fees and, most
important, a great deal of rural land is available for fee simple purchase from individual
owners, reducing the relative value of State Lease Lands, in view of the long term

unpredictability of Stale Lease payment levels anil absence of ally accrued equity after long
term lease.

AGO 935801



Wc feci that ADL’'s mclhod for adjusting lease rcnt.ds is rot a fair or a correct procedure

and, in fact, is in violation of Stale Statutes. We also feel that the procedures being used,
particularly the “five year clause” deny much needed tax revenue to local governments.
Putting the problem on a personal basis, many Alaskans will he forced to terminate their
State leases, give up hopes for planned development, and sacrifice valuable improvements
if the present policies and reappraisal methods are not improved.

We recommend several possible solutions:
1. hands could be sold outright rather than leased.
2. Lands could be leased with an option to purchase at end of five years.

3. Rental could be:

a. Fixed for the fifty-five year lease period with leasee charged a percentage
of any gain realized.

b. Increased annually at a fixed rate such as live percent.

c. Increased at the inflation or recession rate reflected in the Consumer
Price Index.

[
The members of theAlaska Land and Lease Owners Association will appreciate and remember
any positive action that can be taken on behalf of all Stale Land Leaseholders.

We appreciate you already having taken time to hear our views.
Respectfully .Submitted:
William M. Mack

C.haiiman, Hoard of Directors
Alaska Land and Lease Owners Association
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LEGISLATIVE AFFAIRS AGENCY
MEMORANTDUM September 14, 1976

SUBJECT: Surface Leasing Policy of State Owned Lands
TO: The Honorable Kay Poland

FROM: Elke Kallab
Research Analyst

This memorandum addresses various issues which have been raised in
conjunction with recent rent increases on state leased lands and, as you
requested, comments on points brought up by leaseholders protesting the
readjustment of their rents on a variety of grounds. Only the area of
surface leasing of state owned lands has been investigated.

In summary we found that the rent increases appear to be 1in compliance

of current, applicable statutes. However, we did discover numerous
irregularities and inconsistencies in the regulations which govern
surface leasing of state lands. We believe that the various short-—

comings and ambiguities of the regulations have contributed significantly
to the leaseholders®™ perceptions that the increases are illegal or
arbitrary. The information and data pertaining to surface leasing
regulations have been submitted to the chairman of the Administrative
Regulation Review Committee, as 1is a copy of this memorandum.

**#****** * X * %

I. Rent 1Increases

Substantial increases of rents in the process of reappraisal did
not begin this year. Attached to this report are two lists which
show the old and current rental rates on every state lease which
came up for reappraisal in 1975 and 1976 as supplied to us by the
Division of Lands. As can be seen, some of the steeper increases
occurred 1in 1975.

AGO 935803



The Honorable Kay Poland -2- September 14, 1976

Records show that the Division of Lands adopted the policy to use
"market rental rates" for appraisals and reappraisals of state
lands, when and where a comparable private rental market existed,
as early as. March 10, 1975. This decision was made because the
Division of"Lands believed that enough private leases existed by
then which were comparable to certain types of state leases to
institute market rental rates rather than charging contract rents
at the rate of six percent of the fair market value of the property
as was and continues to be the case when no market exists. So far,
this policy has been limited in application primarily to industrial
and commercial leases 1in the Anchorage area, since a private market

for other types of leases does not exist at this time. However, a
subdivision 1is presently being built in Anchorage in which the lots
are being leased rather than being sold. Therefore, state leased

lands in Anchorage which are classified as residential may soon be
(re)appraised on the basis of economic rather than contract rental
rates as established by the Division of Lands.

Current private market rates 1in Anchorage are comparable to those
charged leaseholders 1in the Anchorage Industrial Subdivision accord—
ing to the Division of Lands. (The Alaska Industrial Subdivision
is located on Sec. 16 school land in downtown Anchorage.) For
instance, we have been advised by the Division of Lands that Alaska
Industrial Park, a private industrial subdivision on the southwest
corner of C and 44th Streets charges an annual rental of eight
percent of the "appraised fair market value,” with a periodic five
year rent adjustment provision part of the lease. Calais Company
and Carr-Gottstein Properties lease their industrial lands at a
rate of seven percent. However, unlike Alaska Industrial Park,
they will not subordinate their lands; i.e., take a "back seat™ to
the improvements on the land which have been financed by a third
party.

Leaseholders have charged that the Division of Lands has not used
comparable parcels or proper appraisal methods v/hen it reappraised
certain leases in the Alaska Industrial Subdivision in Anchorage

and a utility lease in the Matanuska Valley. However, all attempts

to have these charges substantiated by the leaseholders with support—
ing data have been unsuccessful to date. We have looked at a
randomly selected appraisal done by the Division of Lands to
familiarize ourselves with appraising methods employed by the

Division of Lands. Although we claim no special expertise in this
held, the appraisal appeared to he thorough, extensive and im—
partial.

The Constitution (Article VIII, Sec.2) and various sections of
Title 38 direct that state ands shall be selected, sold or leased
to provide the maximum bene"its to the people of the state. It is
therefore difficult to find fault with the Division, in the absence
of some other statutory definition, for attempting to maximize the
monetary returns on state leased lands. How they set about doing
it, however, 1is another subject.
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The Honorable Kay Poland -3- September 14, 1976

The decision to use niurket rental rates was further refined and
delineated when the Board of Educu "on instructed the Division of
Lands at its August 28, 1975 meeting 1in Kodiak that henceforth the
Division was to obtain "fair market rental™ ]/ on all leaded school
lands. Since Sec. 16 and 36 lands were conveyed to the state to
generate school revenues, it is only reasonable to expect that
rents should reflect this when they come up for periodic adjust—
ment, particularly in light of the directive issued by the Board of
Education to charge market rental value.

The Division of Lands 1is quite willing to admit that in the past
the Appraising Section in the Division of L~ids was viewed as a
"poor relation"™, which accounts for the continuing low rents over

the years in violation of the law which provides that "... no land
may be sold or leased for less than the approved, appraised market
value..." (38.05.310). The Division is now applying the law,

thereby correcting past neglect which resulted in low rental rates
on state leased lands, benefitting the individual leaseholders, but
not necessarily the people of Alaska in general.

A legal opinion (copy attached) from the Attorney General®s office
to Commissioner Martin prevents the Commissioner from waiving or
lowering the increases.

11. Rate of Contract Rents

The statutes provide that the initial rent shall be determined
based on the "approved, appraised market value™ (38.05.310), and
that subsequent readjustments of the rents be based on a "reap—
praised annual rental value" (38.05.105)

Much controversy has arisen over the term "annual rental value".
Protesting leaseholders claim that rental value cannot be pegged to

the market value, that it wms something less. The sources we have
checked for a definition of rental value slate that rental value
is--

"(T)he monetary amount reasonably expectable

for the right to the agreed use of real estate....
Usually, it is established by competitive
conditions."™ 2/

i
1/ Memo from W. Bruce Atkinson, ADL, to file, dated November 17, 1975.

2/ Real Estate Appraisal Principles and Terminology, Society of Real

Estate Appraisers, p. 164; and Real Estate Appraisal Manual, Jerome
Knowles, Jr. and Associates, p. 286.
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The Honorable Kay Poland -4- September 14, 1976

From the above it appears that rental value is established by
market conditions. The problem which has and continues to exist in
Alaska, though, is that in most instances the state (Division of
Lands) makes 1its own market. There 1is orivate market to speak
of for agricultural, grazing, recreation..! and other classified
lands. Therefore, the state historically has used a percentage
rate of the fair mar,et value instead of rental value to determine
rents on leased lands. As mentioned earlier, where a private
market exists the Division is charging market rental value.

Until 1968 this rate was five percent. There 1is nothing 1in writing
which explains why the rate was set at five percent, but we have
been told that the five percent figure was a minimim amount derived
from the Public and Charitable Use statute of the Alaska Land Act
which stipulates that the rental shall be not less than five
percent of the fair market value on school, university and mental
health, or acquired lands (38.05.315(d)). Also, the rate of
interest on the unpaid balance of contract sales of state lands was
fiver percent at that time, and the reasoning, according to Division
personnel, was to standardize the contract sale and contract rent
rates. In 1968, then Commissioner of Natural Resources, Tom Kelly,
raised the rate to six percent because he felt five percent was toe
low. Again, there 1is nothing 1in writing which would substantiate
this. The Division of Lands now charges six percent of the fair
market value when there is no private lease market and the lease is
uf a non-revenue producing nature. The Division charges up to
eight and one-half percent (8 1/22),or the market rental rate, when
a private lease market exists and when the land is a potential
revenue producer; i.e., land which is classified and/or zoned
commercial, industrial, or residential.

The raising of the lease rental percentage rates, 1in some instances
(such as liie Alaska Industrial Subdivision), together with reappraising
the leases based on rair market value have been responsible for the
steep 1increases. The Division of Lands 1is quite cognizant of the
potential hardships such a policy creates for certain leaseholders,
particularly for those individuals who hold non-income producing

leases. 3/

Much of the bad feeling that was generated over the rent 1increases
probably could have been avoided if the Division of Lands had been
more approachable and open in what it was doing. By not being
advised of significant changes in policy, even when they are
justifiable and defensible, and by being confused by or ignorant of
appraisal terminology as used by trie Division of Lands, it is not
surprising that leaseholders feel that; the Division has been acting
arbitrarily and capriciously.

3/ Memo from W. Bruce Atkinson, ADL, to Michael C. T. Smith, ADL, dated
November 4, 1975.
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The Honorable Kay Poland -5- September 14, 1976

Special Provisions on Certain Leases Limiting Reappraisal to One
Time

According to the Division of Lands, four leases exist which have a
special provision on the back side of the last page which indicates
tliat the lease will be reappraised but once five years after issuance
of the initial lease. These leases have been reappraised now for a
second time, and the four leaseholders arc protesting the reappraisals.

A legal opinion issued by the Attorney General®s office, datel
OctGber 3, 1975, holds that the Division of Lands exceeded its
authority granting the special provisions on several grounds.

A. No statutory authority existed to grant the exemption from
five year rent adjustments. Apparently all four leases were
issued prior to passage of a 1964 bill which amended 38.05.105
providing for waivers due to special conditions.

B. However, even if they had been 1issued after this amendment
became law, the special provision would still be invalid since
38.05.075 stipulates that a lease has to be on a form approved
by the attorney general. Clearly, these leases were not on an
approved form.

C. Finally, the special provisions are invalid because the leases
were offered at public auction without the special provision
being part of the terms of the lease.

As a result of the above legal opinion, parts of regulation Il AAC
58.120, which allows Tor the special provision on university and
school 1lands, should be changed immediately.

While checking into the above matter, we found that the Division of
Lands 1is apparently in violation of 38.05.075 - Leasing Procedures.
This section states that "(r)he director or his representative

shall 1immediately issue a receipt containing a description of the
land or interest leased, the price bid, arid the terms of the lease."
According to Division of Lands personnel this has never been done.
If would appear that, either the Division of Lands should provide

the bidder the "terms of the D .so" at the time it issues the
receipt, or the reference to U, “"lease terms" should be removed
from 38.05.0/5.

Inprovement to [.eased Properties

The charge has been made by several leaseholders in the Alaska
Industrial Subdivision that their land has been reappraised im—
properly because “improvements to the land have been Laken into
consideration, even though the lease states juite clearly that the
land is to be reappraised 1in a state of improvement similar to that
of the land described m the lease at the time the lease was 1issued.

AOO 935007



The Honorable Kay Poland -6 - September 14, 197s

("... in a state of improvement similar to that of the land described
herein at the time this lease was entered into.").

The Division of Lands maintains that while leaseholders cannot be
and, for that matter, have never been penalized for the improvements
made to their leased lands, improvements which were made at public
expense and which as a consequence raised the value of the area or

the lands under lease should be reflected in the reappraisal. We
are told that this practice 1is consistent and standard procedure in
the reappraising business. While we are not appraisers, the

reasoning seems to make sense.

Short of being provided with data by the leaseholders (which we
have asked for but not received) which would bear out their charge
that improvements they have made to their properties were being
included in the reappraisal, we cannot assume that the Division is
not reappraising the properties exclusive of improvements owned by
the individual leaseholders, or that they are not applying profes—
sional standards when appraising lands.

* * * k% k% * * * * *

Conclusions

Our 1investigations indicate that substantive and/or long term relief to
the leaseholders regarding the periodic rent adjustment of their lease-
holdings 1is probably not possible under the existing statutes. If it is
believed that increases of rents should be limited in some way , or that
rents be readjusted on a different basis than percentage of fair market
value or fair market rental value as 1is the practice now, it will be
necessary to legislate to that effect.

lin new legislation will be necessary to require the Department of
natural Resources (Division of Lands) to bring their regulations into
compliance with existing- applicable statutes or to "clean them up" so
that the ambiguities regarding meaning and the inconsistencies of the
language and definitions used in the regulations are eliminated. While
no new legislation 1is necessary for the revision and up-dating Or the
regulations, it is recommended that the applicable, authorizing statutes
be revised as necessary t.o be consistent and clear throughout. They are
not now, 1ir. some instances.

L*K: jm
Attachments

cc: The Honorable Jalmar Kerttula
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"«.-37, ~ )( " A dJ,

Revised July, 1960 STATE OF ALASKA /e d 1 1 J
DEPARTMENT OF NATURAL RESOURCES ,* ( / \
V rf DIVISION OF LANDS , A, \ . &
fa] 344 Sixth Avenue 0"\ 1- A fA\
o/ ~ * Anchorage, Alaska * oy %
/ B >
e ? “ Lease No. ADL 03066
/)?*
X

LEASE AGREEMENT
\ -

THIS INDENTURE made and entered into this 2ni day of K,ny
19 61 , by and between the STATE OF ALASKA, through the Director of the Division of
Lands, with the consent and approval cf the Commissioner of the Department of Natural
Resources, acting for and on its behalf under and pursuant to Chapter 169, SLA 1959, as
amended, and the regulations promulgated thereunder, as amended or hereafter amended,
hereinafter referred to as the LESSOR; and James E. Rlgsbee, Jr.

of 2005 - 20th Avenue. Anchorage. Alaska.
hereinafter referred to as the LESSEE:

WITNESSETH, that whereas the Lessor has classified the lunds herein demLsed
£3: Commercial - Indian rial lands on April 24. 19 61
pursuant to Chapter 169, SLA 195Q, as amended; and

WHEREAS, the Lessor has caused the lands herein demised to be appraised and
such appraisal was made and approved on or after February 23 , 196] ; and

WHEREAS, the Lessor has caused a notice of intent to lease the lands herein
demised t:o be published as required by law or caused notices of intent to lease to be
posted as required by law; and

WHEREAS, an auction of the within demised property was held at the time and
placedesignated by . ,"ce and said sale was approved by the Director of theDivision
of Lands, Department of Natural Resources, State of Alaska:

NOW THEREFOR, the Lessor has sgre”u to let and does hereby Irt and demise to
the Lessee, and the Lessee has agreed to take and does hereby take from the Lesser all
that lot, piece, or parcel of land more particularly bounded and described, as follows:
Lots One (1), and Two (2), block Ten (10), First Addition to the Alaska Industrial SulL-
_division, within the Northeast Quarter of Sect: ion Six teen. Townshin Thirteen Ntirtli, !>.anom
Three West, Seward Meridian, containing.0.61 acres, more or less, aocoDim;; to the o fl:trial
plat thereof, on file and of record with the Recorder of Deeds, Anchorage RecordJ_ng-Hrac.iuci”®
Anchorage, Alaska.

TO HAVE AND TO HOLD the said demised premises for a term of fifty-five
(55 ) years commencing on the 2nd day of__ May , 19_61 and ending
at 12 o"clock midnight on the 1st day of__ May , 2016 , unless
sooner terminated a3 hereinafter provided.

The Lessee shall pay to the Lessor rental as follows: Equal quarterly
payments, in advance, on or before the 2nd day of August, November. February___
and May of every year during aalLd term at the rale of jjgqHtmdred
~and Fifty-five and 1)0/100.... . ciiiiiiniiiaaaannn. __Doliars (? 255.0Q.......... ) per__qailLLCE-

AGG 935809



such payments to be Gubject Co adjustment at each five year Interval from the effective
date hereof, |If the lease term hereof exceeds five years, such adjustment to be based
primarily upon a reappraised annual rental value of land in a state of Improvement
similar to that of the land described herein nt* the time this leaslTwas”"enrerecTTnto.

It 1ia hereby mutually covenanted and agreed that this indenture is made
upon the foregoing, and upon the following agreements, conditions, covenants, and
terms, VIZ:

1. The word "Leasor"™ as and wherever used in the lease, shall be construed
to include, and shall include, bind and inure to the benefit of, the State of Alaska,
its successor and assigns, at any time during the term of this lease or any renewal
thereof; and the word "Lessee" as and wherever used in this lease shall be construed
to include and shall include and bind and inure to the benefit of the Lessee, his
successors and assigns.

2. It shall be the responsibility of the Lessee to properly locate himself
and his improvements within the confines of the property leased herein.

3. The Lessor, Alaska, hereby expressly saves, excepts and reserves out of
the grant hereby made unto itself, 1its lessees, successors, and assigns forever, all
oils, gases, coal; ores, minerals, fissionable materials, and fossils of every none,
kind or description, and which may be in or upon said lands above described, c. any part
thereof, and the right to explore the same fur such oils, gases, coal, ores, minerals,
fissionable materials, and fossils, and it also hereby expressly uave3 and reserves out
of the. grant hereby made, unto itself, 1its lessees, successors, and assigns forever, the
right to enter by itself, its or their agents, attorneys, and servants upon said lands,
gny part or parts thereof, nt any and all times, for the purpose of opening, developing,
drilling and working mines or wells on these or other lands und taking out and removing
dherefrom all such oils, gases, coal, ores, minerals, Tfissionable materials and fossils,
and to that end it further expressly reserves out of (he gi .nt hereby made, unto itself,
its leoseen, successors, and assigns forever, the right by its or their agents, servants
and attorneys at any and all times to erect, construct, maintain, and use all ouch
buildings, machinery, roads, pipelines, powerlines, and railLroads, sink ouch shafts,
drill such wells, remove such soil, and to remain on said lands or any part thereof for
“he foregoing purposes and to occupy as much or said lands as may be necessary or
convenient for such purposes hereby expressly reserving to itself, its lessees,
successors, and assigns, as aforesaid, generally all rights and power in, to and over
said land, whether herein expressed or not, reasonably necessary or convenient
to render beneficial and efficient the complete enjoyment of the property and rights
hereby expressly reserved.

Provided, however, no rights shall he exercised by Alaska, its leasees,
successors or assigns, until provision has been made by Alaska, its lessees, successors
or assigns, to pay to the owner of the land, upon which the rights herein reserved to
Alaska, its lessees, successors, or assigns are sought to be exercised, full payment for
all damages sustained by said owner, by reason of entering upon said land; provided,
that if said owner for any cause whatever refuses or neglects to settle said damages,
Alnsku, 1its lessees, successors or assigns or any applicant for a lease or contract from
Alaska for the purpose of prospecting for valuable minerals, or option contract or lease
for mining coal or lease for extracting petroleum or natural gas, shall have the right,
after posting a surety bo.id with the Director in a company qualified to do business in
Alaska or 1in a form as determined by the Director, after due notice and opportunity to

AGO 9358L0



be heard, to be sufficient in amount and security to secure the said owner full

payment for all such damages, to enter upon the land in the exercise of said reserved
rights, and shall have the right to institute such legal proceedings in a court of
competent jurisdiction wherein the land is sicuatsd, as may be necessary to determine the
damages which the surface lessee of such lands may suffer.

4. The lands leased herein have been classified as shown 0oU page 1 of this
agreement and 1in accordance with the Classification Regulations, Title 11, Division 1,
Chapter 1, Subchapter 1, and any use thereof which shall be 1in material conflict with
raid classification shall, if not remedied after due notice thereof has been served on ch
Lessee, constitute a breach of this lease and the Lessor may thereupon terminate same 1in
accordance with provisions herein contained. The Lessor does not warrant that by
such classification the land is ideally suited for the use ujr.p.urlzad thereunder and
the Lessor gives no guaranty, actual or implied, that the utilization under said
classification will be profitable.

5. All coal, oil, gas and other minerals and all deposit# of scone or
gravel valuable for extraction and utilization and all materials subject to Title 11,
Division 1, Chapters Four (4), Five (5), and Six \0), Alaska Administrative Code,
as amended or as shall hereafter be amended are excepted from the operation of this
lease. Viz: The Lessee shall not sell or remove for use elsewhere any timber, stone,
gravel, peatmoss, or any other material valuable for building or commercial purposes;
provided, however, that material required in the enjoyment of this lease may be used
after a written permit therefor has been obtained from the lessor.

6. The Lessor expressly reserves the right to grant easements or rights-of-
way across the land herein leased if it 1is determined to be 1in the best Interests of
the State to do so; provided, however, that the L;:-see shall be entitled to ccmpin?scion
for all improvements or crops which ara damaged or destroyed as a direct result cf such
easement or right-of-way.

7. The Lessee shall not commit waste or injury upon the Linde leased herein.
Any violation of this agreement shall not oniy subject the offender to civil liability,
but upon conviction thereof he may be fined In jny sum r.ot exne :div.g ~10u0 .00.

8. IT the lands leased herein areclassified and levied us grazing or
agriculturallands the Lessee shall not prevent or deny the lawful pur.ult or the
hunting of game or the taking of fish; provided, however, the Director, upon request
in writing, may allow the lands leased herein, or portions thereof, to be posted to
pcohibit hunting and fishing when it appears necessary in ord?r to properly protect
Che Lessee and his property.

9. Should the lands herein leasedlie within the jurisdiction of any
authorized building or zoning authority they.shall be utilized ;n accordance with
the rules and regulations promulgated by ;hid authority.

10. The Lessee shall take all reasonable precaution to prevent, and take
all reasonable action to suppress grass, brush and forest fire? on the land herein
leased,

11. The Lessee shall allow the Lessor, throjgh its duly authorized repre—
sentative, to enter upon the leased premises, At any reasonable time, for rht purpose
of an inspection thereof.
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12. When the Lessee shall use the lands leased herein to construct any fora
of hydraulic project or employ any equipment or engage in any activity which will use,
divert, obstruct, pollute or change the natural flow or bed of any river, lake or
stream or that will utilize any of the waters of theState or materials from any
river, lake or stream beds, the Lessee shall, prior to the cotnnencement of any such
operations, procure the approval of the Commissioner of che Department of Fish and
Came and the original or an image copy thereof shall be filed with the Lessor prior
to the commencement of 3uch activity.

13. The Lessee may assign the lands, or portion thereof, herein demined,
provided, he first makes application to the Lessor lor n permit and the Lessor, In
his discretion, may issue such permit if he finds it to be in the best interest of
Alaska. Upon an assignment being granted, the assignee thereunder shall become
subject to and be governed by the provisions of this lease in the same manner as though
he were the original Lessee.

16. This lease may not be modified orally or 1inany manner other than by an
agreement in writing signed by all parties hereto or their respective successors in
interest.

13. ihis lease may be cancelled, 1in whole or in part, under one or more of
the following conditions;

A.  While in good standing by the tmilu../, agreement In writing of the
respective parties hereto.

B. IfT issued in error with respect to material facts.
C. If the leased premises are being used for <:i unlawful purpose.

1b, IT the Lessee should defiult in the pevforc.ance of any of the terms,
covenants or stipulations herein contained oi .1 the regulations promulgated pursuant
to Chapter 169, SLA 1959, as amended, and s. id def .nl 1 shall not be remedied within
3"J da>s ;io.t: written notice of such default has lurn sat/ed upon die Lessee by the
Lessor, the Lessee shall be subj"ected to such legal action as the Lessor shall clo«n

Appropriate, 1including but not limited to, the forfeiture of this lease. No i
improvement r. may be removed by the Lessee during any period in which this lease is in '
dcffiult. In the event that this lease shall be terminated because of a breach of any
«£ the renst., covenants, or stipulations contained herein the annual rental payment
last made by the Lessee shall be retained by tIn Lessor as tqiu.Lited damages.

17. Any notice or demand which must be given or made by the parties hereto
shall be 1in writing, and shall be complete by sending su< It notice or demand by United
St* cos rtg-:not ed or certified mail to the address shown on the lease or to such il.her
address t Ilia parties shall designate in writing ftcta time to rime. A copy ct v..
such notj. nl.al 1 he forwarded by the Lossci tu any lienholder who has properly recorded
his intotest in the lease with the Lessor.

18. In the event that this lease i?2 terminated as herein provided, by summary

procucdings or otherwise, or 1in the event that the demised lands, or any purt thereof,
should be ah .ndotud by the Lessee during the term ot this lease, the Lessor may

imnedt?tely, or at any time thereafter, enter or re-enter and take possession of 3flid
lands, or any part thereof, and without 1) t.ility for i.ny damage therefor, rtroove all
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perGons end property therefrom either by awium.ty proceedJr.go or by a euiul . -0

or proceeding at law; provided, however, the* ihe void.; "entry]l end *"ra-c. e: e * v..-xd
herein, ara not restricted to their tf.i-i.r.ievi legal menuing. Any entry o* r 1. Viy
possession, repossession, dispossess, ou.i/"ni wispot.session hy the Lessor, 1.1

or taken by summary proceedings, or otherwise?, shall not be deemed to rr.solve tutlove,
release or discharge the Lessee, either 1in whole or in part, i"rem any 11 _viil :sy her nmdiftr.

19. Upon the expiration, tcrrjln.ition or cancellation of this ..asu uni-itt~
the same has been renewed, the Lessen shtiil quietly and poe..;esbiy leave, wi._«* /& xid

yield up unto the Lessor all of the leased Isi;.P on the la»t dwy of the tv:.: ¢\ t."c leaaa.

20. The receipt of rent by the Lessor, with or without knowledge .>£ i»ny

breach of the lease by the Lessee or of any default ut .IC part of the Lsscv* in
observance or performance of any of the conditio;;:; ir: .wt.sr.ts of this le-w.i,. .vhr.ll
not ba deemed to be a waiver of any provision if this lar.si. No railur* o; I\r. pax:
of the Lessor to enforce any covenant or [.revision heroin contained, ra.x »~; 0dlvé&r
of any right hereunder by the Lessor, wuni.-.;:; ;a w:itir.g, shall diachargi ov w.vaiidata
such terms or covenants or affect the right ol (he Lessor to enforce thv. » i.» the
event of any subsequent breach c.r default.. “Jhu receipt by the Lessor o:. rex3 ax tuy

other sum of money or the termination, 1in any mariner, ot die tera theranm
or after giving by the Lessor of any i.atj.cn hereunder to affect such !«iti>ton,

shall not reinstate, continue, or ext studri.o resultant termherein dé&iavs.a. ?: deocvov.
or in any manner 1impair the efficacy oi any such notice of tovuunuLlc."i ..tv hive be an
given hereunder by the Lessor to the ) .s";.1: prior vo toe r .-relpt of any r._i of tuney
or other consideration, unless exp: cs.i.”.l in writing m.j.mid I>» the Ljmoa.

21. The Lessee, after milLim; i.il.1"ih was boon r'll.vt die Laasoc
and prior to the commencement of su".il »«''m rw.y Jn niv."iu: v or
future rentals, provided the conti/.pl-.ftd ........ to n. .._..pi: .hcd ; oft Lh?. ,.rua
leased herein, in the discretion o »lw i ch.lt in..It i< mer.aep s . ~tua.,.nn
to other State owned Ilands. The lez;.;..r lu,. ..rlic. i uid prnuced width ct.u a.ex -or
rental credit, if granted, shallntlpul it i.w typ * iil ualeni of i >ovVtv.mt i,
ntundarda of construction to he follow.-.1 ud .:,e lam i1 ;.1 iow.ibl e uMOi " t-"iVsi.
therefor; provided further that no «i i it: » L.A.to ;n .lie h.ainit ..,.t
work has been completed and the l.e..tea 1 . >:.pi ..=J 3 .i c . = .. 3N

the provisions of said author 1/at: ion.

22. If, upon the expiration ol: this lean:, the Lessee deal.- s a raxe.i-|

lease on the lands, properties or interests covered herein, he shall within 3;) Jr./z; \
before the expiration of this lease, main: r«pplleat Imi (o tin: l.car.or on For* :»i.-7TA \
entitled "Application for Renewal of l.e.tar,” in which he miur certify updjr enth to \
the character and value of all the improc..C itm exist lugn.mn in** land, tlu pur,>*.j¥ for 1
which he desires a renewal and such wvi.o- .nf< riivicion c¢. the i)(rector of c;i* » ot
lamds may require. Alcng viif.h the .ppiic.ii .. the nppl luunt shitll deposit a 1i.n; c.jaul

to 5UX of the current annual rental, ir pn.vitbid herein, hut In no event to ex.-.cud the
sura of $50.00. The Lessor may rheruupor Il.-aw: said lands In compliance vi»h live pro—

visions herein enumerated, Chapter 169, MP. 1959, as am.-nlcd, and the rule* and
regulations promulgated thereunder, al la,/l»-, a profcv.nee right to the Leaaee h."rulu.

23. The Lessee hereunder shall, upon the expiration of this letsit 0t tite prior
termination thereof by mutual agroimen.., I- mllowed a preference right to re-ltiWio the
lands leased herein If all other pertinent in.lorj, are swbfctontlnlly equivalfcut. If the

renewal lease does not require public aucr.iuu the preference rightholder shall ur.crcil~
his right within 30 days before the exp lcar lon nl this least: by written r.ctlca dlrer.trd
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to tho Lessor and failure to do bo shall result In forfeiture and cancellation of such

preference right. In the event that tho,lease 1is subject to and 1is offered at public
auction the preference rightholder shall, at the close of bidding, indicate his desire
to exercise hi:t preference right and meet the highest bid. In the event the preference

right holder does not elect to exercise bln righc and fails to do oo at this tiae hi3
preference right shall be f rfaited and forever lo3t

24. Improvements owned by a Lessee On Alaska lands shall within 60 days
after the terminal:ion of the lease be removed by him; provided, such removal will
not cause 1injury or damage to the lands; and further provided, that the Lessor may
extend the time for removing such improvements in cases where hardship 16 proven.
The retiring Lenrfee or permittee may, with the consenc of the Lessor, sell his im—
provements to the succeeding lessee or permittee.

If any improvements and/or chattels having an appraised value In excess
of $10,000,00 os determined by the Lessor are not removed within the time allowed,
such improvements and/or chattels shall upon due notice to the Lessee, be sold at public

sale under the direction of the Lessor. The proceeds of sale shall 1inure to the
Lessee who placed such improvement; and/or chattels on the lands after paying to
Alaska all rents due and owing and expenses incurred In making such sale. In case
there are no other bidders at any such sales, the Lessor is authorized to bid, 1in the
name of Alaska, on such improvements and/or chattels. The hid money shall be taken
from the fund to which 3aid lands belong and u* said fund shall receive all monies
or other value subsequently derived from the le or leasing of such improvements

and/or chattels. Alaska shall wurquire all the rights, both legal and equitable, Uiut
any other purchaser could acquire by reason of said purchase.

If any improvements and/or chattels having an appraised value of $10,000.00
or less, as determined by the Lessor, are not removed within the time allowed, anch
Improvement:n and/or chattels shall revert to and absolute title shall vest in Alaska,

25. If any clause, or provision, h"rctn contained, shall be adjudged to
be Invalid, it shall not affect the validity of any other clause or provision, ot
this lease or constitute ®.,; v«uc,e of action in favor of either party as ugalnat tUti
other.

It la agreed that the covenants, terms and agreements herein contained shall
be binding upon the successors and assigns of the respective parties hereto.

IN WITNESS WHEREOF, the State of Alaska, Lessor, acting through the Director
of the Division of Lands of the Department of Natural Resources, lawfully authorized
thereunto, has caused these presents to be executed at Anchorage, Alaska, 1in duplicate
and the said Lessee has hereunto net his hand, agreeing to keep, observe and perform the

rules and regulations promulgated under Chapter 160, =|,A 1077, asamended,the terms,
conditio m and provisions hereincontained, on the Leaser®s part to he kept, observed
ond performed; and executed said Instrument, 1in duplicate on thel5thday of
. May , 19 61
APPROVED:
T "< \ly
COMMISSIONER, DEPARTMENT OF NATURAL RESOURCES n T JJ?

STATE OF ALASKA

-6- LESSEE(S)
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‘mT < Eu .buALNIID W™ AntKirua )

*State «0£ Alaska y SS-

N JV* ~ *
THIS IS TO CERTIFY that on the <-,rt. day of t 19 */
before me, the undersigned Notary Public, personally appeared //.>-1 , V . Jv Kemm—-m
known to me and known by me to be the Director of the Division of Lands of the Department
of Natural Resources, and acknowledged to me that he executed the foregoing lease for and
on behalf of said State, freely and voluntarily and for the use and purposes therein set
forth

IN TESTIMONY WHEREOF, 1 have hereunto oet my hand and affixed my official seal,
the day and ye&r 1in this certificate first above written.

Notary Public in and for”~the State of_j\lasj<a

My commission expired /1 & /
UNITED STATES OF AMERICA )
State of Alaska ) €S-

THIS 1S TO CERTIFY that on this thy3 _Av day or= O/((. 19 C /
before me, the undersigned, flI"~Jotary rublicT,i)t and for Atnska dtlly commissioned and
swori., personally appeared ( [ to me personally knosm to
be one,00 the persons,/described in and who”executed th& Vithin instrument and the
sa>{l ( d. ( (A . acknowledged to me that he signed and

execut/d*"the same freely and voluntarily-~for the uses and purposes therein mentioned.

IN TESTIMONY WHERF.OF, | have hereunto set my hand and affixed my official
seal, the day and year 1in this certificate flrot above written.

J

Notary Public in and for the State of Alaska
My coiranission expires XV°'/" <r J-j? /1?26 "

Approved as to Form:

Ralph E. Moody
Attorney Gt.neial

. £ N~ u 3 L3 ki

Title AHnlotant Attorney General

By
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Size 14,782 S.F.

LEASE

@)

$5,232

$ 800

1961

55 yrs.

t -
LLASE METHOD COMPARISONS

LEASE
€y
Rent Per Present Law and State Appraisal 55,591
Rent Per CSSB 159 $ 930
Least “or.miencernent 1961
Lease Term 55 yrs.
Location Anchorage

Anchorage

18,012 S.F.

LEASE
)

$1,300

$ 120

1969

55 yrs.

Susitna
Valley

40 Ac.

LEASE
¢n

$1,650

$ 270

1969

55 yrs.

Susitna
Valley

80 Ac.



Terni

76-2001

2001-2011

2011-2021

2021-2031

Assume:

Column:

€y
)

(a)
*)
(©)

LEASE ri0. 1

() (b) (c)
Rent Rent Per State Loss
By CSSB 159 State"s * in Revenue
Appraisal (Per Period)
$ 930 $5,691 $119,025
1,395 5,691 42,960
2,029 5,691 36,620
3,138 5,691 25,530

Land value does not rise beyond present value

Lease rate does r.ot rise

Annual rent for each year under CSSB 159
Present rent as determined by state®"s appraiser

State loss in revenue under CSSB 159 (differencebetween
column (a) and column (b) times number of yearsin the
period)
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Term

76-2001

2001-2011

2011-2021

2021-2031

Assume:

Column:

€))
)

(@)
(0)
©)

LEASE 10. 3

(@) (b)

Rent Rent Per

By CSSB 159 State"s
Appraisal

$120 Si,300

180 1,300

270 1,300

405 1,300

Land value does not rise beyond present value
Economic lease rate does not rise

Annual rent for each year under CSSB 159
Present rent as determined by state®"s appraisal
State loss in revenue under CSSB 159

©)
State Loss
ir. Revenue
(Per Period)

$29,500

11,200

10,300

8,950
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I. SUMMARY OF THE COMMITTEE"S FORMATION,

MISSION, AND ACCOMPLISHMENTS

On October 8, 1976 the Governor®s Ad Hoc Advisory Committee

on State Land Practices and Procedures met for the first

time. The mission of the committee was outlined by Guy Martin,
Commissioner of the Department of Natural Resources. He

said that the Governor desired a small, precise, and efficient
panel to find new ways to improve state land practices and
procedures, not to set policy but to address the legal and
technical aspects of disposal and other contractual relation—
ships. Judgments, criticisms, and new recommendations were

to be effected. Michael C. T. Smith, Director of the

Division of Lands, clarified the mission further by adding

that the committee should:

1 consider primarily revenue production, as opposed

to social benefi.ts, 1in its analysis;

2) make no assumptions as to state policy regarding

the number, size, and location of land sales or

other disposals; and

3) recommend changes that will be applicable to any

likely state land policy.
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The committee made a dedicated attempt to accomplish its
mission. The tasks of studying existing statutes, regula—
tions, and practices, and examining them in light of current
land disposal and contractual relationships was formidable,
but many members worked successfully to this end. Uncovering
and identifying disposal and contractual problems 1involved
considerable time and effort. Correct identification of a
particular problem of this nature is a major step toward
solving it. Perhaps the greatest success of the committee
was discerning from Division of Lands personnel and state
lessees the exact nature of their problems and concisely
defining them. This action will have a lasting effect on
Division of Lands personnel who are charged with formulating
policy and procedures for land disposals and contractual
relationships. The committee did make significant recom—
mendations to effect changes 1in statutes, regulations, and
Division procedures and policy. The lease form used by the
State was revised to include terms and condi.tions that would
offer benefits to both the State and the lessee. The recom—
mendations of the committee 1in general give the State more
flexibility to respond to client needs. Both client and
State will benefit greatly if the committee®s recommendations
are carried out. The mission of the committee has been

accomplished with admirable success in this regard.

Selected areas were covered, specifically those of sales and
leasing. The committee states that this report is not

meant, by any means, to be all-inclusive.
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I1. THE INDIVIDUALS ON THE COMMITTEE

*

The individuals who served on the committee volunteered
considerable time and effort. Each member was selected on
the basis of having specialized knowledge and expertise.
The following list of present members and their qualifica—
tions shows considerable diversity.
Mike Colletta - State Senator
Hugh Gellert - President of Bear Fritz, Inc., a land
development company with interests 1in Anchorage
and the Kenai Peninsula.

Herb Lang - President of Anchorage .Sand and Gravel.

Jamie Love - Director of the Alaska Public Interest

Research Group (AKPIRG).

David McCabe - Private Appraisor.

William Mack - Chairman of the Alaska Land and Lease

Holders Association.

Carl Marrs - Land Manager for Cook 1Inlet Region, Inc.

John Norman - Attorney specializing in the area of

corporate and natural resources law.

AGO 9)5822



Lidia Selkregg - Anchorage Assemblywoman; Professor
of Regional Planning at the Arctic Environmental

Information and Data Center 1in Anchorage.

Theodore G. Smith - Former State Representative;

present Director of the State Division of Land

and Water Management.
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I11. COMMITTEE WORK PROCESS

The committee worked in a series of sessions which were all
open to the public. Meetings were held weekly from October 8,
1976 to March 30, 1977 with the exception of 12/17/76 -
1/5/77, when the committee recessed for the holidays. Two
additional evening work sessions were held, and two evening
meetings to hear public comments took place on 12/1/76 and
3/3/77. The meetings were loosely structured to accomodate

those attending and to provide time for public comment.

The committee addressee the area of sales in its first
sessions and proceeded to the area of leases in the later
sessions. There was considerable public input from concerned
individuals, and organizations, and many persons with special—
ized knowledge were invited. A great deal of support was
provided by many state agencies, particularly by the State
Division of Lands and the Department of Lav/. Considerable
time v/as spent in information gathering. The Division often
v/as requested to provide information on current procedures.
Considerable information on Division activities v/as compiled.
The changes recommended were made cautiously and are well
supported by the information gathered. The committee®s
recommendations were made 1in the form of motions which were
voted on by majority vote at the meetings. Recommendations

were made freely as each subject area was explored.
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Many meetings, 1including the two evening public comment
sessions, were advertised 1in two newspapers. Press releases
and newspaper articles appeared locally. Mass mailouts
provided general information and announced upcoming meetings;
lists of meeting dates were available at all sessions. The
interested public was encouraged to contact the Division of
Lands with any verbal or written questions and comments.
Copies of materials used by the committee were available to
the public and public comment was specifically taken on the
committee®"s interim recommendations e.nd draft bill to the

Governor.

Almost all sessions were tape recorded m their entirety.
Written minutes of meetings were time-keyed to the taper, to
allow verification. The public 1is welcome to listen to or
make copies of these tapes by contacting the Livisicn of

Lands.
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IV. FINDINGS AND RECOMMENDATIONS OF THE COMMITTEE

The findings of the committee were numerous but can be

grouped into major categories:

1) State lessees are dissatisfied with th state
interpretation of lease contract ternm especially
those relating to appraisal. Manv lessees testi—

fied before the committee as to their grievances.

2) The Division®s regulations covering sales and
leases are often outdated and conflicting with

statutes iIn seme cases.

3) The State®"s lease contract form is not in line

with commercial contracts and has many ambiguities

in it

4) Some state statutes 1in Title 38.05 are vague and
unclear.

5) Payment methods for state sales contracts do not

match those used 1in the private sector, and may

contribute to ballooning land values.
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These findings outline the basis for the committee®"s recom—

mendations which follow.

The recommendations of the committee concern statute, policy,

and regulation changes, and can be grouped by topic.

The following three items are of general concern:

1. The committee wishes to note that in the course of
public testimony it was apparent that Division of
Aviation lessees had significant problems with their
current leases. This subject v/as not within the scope
of the committee"s deliberations and, therefore, not

addressed.

2. To comply with new statutes the committee recommends a
major overhaul of Division of Lands regulations. The
comm:ttee has found many of the regulations now in

effect to be outdated and superceded by statutes.

3. The committee recommends that the Legislature apply the
provisions Tfound in Title 38 to those in Title 3,
Title 19, and Title 35. The rationale would bo to make
J.and laws uniform among the Division of Aviation,

Department of Highways, and Division of Lands.
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In order to provide predictability in appraisals and reappraisals,
for the benefit of the State and the public, the committee

recommends the following:

1. At present many lessees are suffering hardship due to
rent increases of several hundred percent. To provide
for this relief and as a curative for such future
increases the statutory provisions found in section
nine of the attached bill are recommended. Provision
for optional conversion of present leases to ones that
will place a ceiling of 100% on rental increases every
five years will largely prevent future hardship cases
and resolve satisfactorily the present cases. With a
rent ceiling, lease rental 1increases will be more
predictable resulting 1in more financial stability for
the lessee. (The Alaska Industrial Subdivision hearing
panel recommends 1insuring predictability by placing
some control over the size of the rental increase
through utilization of a ceiling on the size of the

increase 1in rental every five years.)

Sections 8 and 9 of the attached bill will accomplish

the above recommendations.

2. The committee recommends that Land offered over the

counter be reviewed at 90 to 120 day intervals to de—

termine if an increase in value has occurred. This
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review is desired so that parcels are not undervalued

by progressive changes 1in the market.

Section 10 of the attached bill would accomplish this.

Since public notice 1is covered in AS 38.05.345 the

change to ppraisal™ for AS 38.05.310 1is warranted by
its present content. The committee recommends that
land may be appraised 120 days 1in advance of a sale or
lease. The change from 90 to 120 days would be de—
sirable in that minimum bid information could be given
to the public well in advance of the actual sale or

lease auction. In addition 11 AAC 54.140 should be

repealed.

Section 10 of the attached bill will accomplish this.

In order to provide a workable solution to the problems
of confidentially of appraisal data, the committee
recommends that the Director of the Division of Lands
refrain from including confidential information in any
appraisal prepared for the Division of Lands use. The
committee recommends adoption of the following policy

statement:

-11-
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The director may make

confidential those portions

of appraisals and supporting data which contain

information
Such appraisals shall

local

Estate Appraisers or the Society of Real

Appraisers to determin
able under the profess
lines of the reviewing
The committee believes that
imply special consideration
to treat all lessees fairly
recommends that the word
Deleting "primarily"™ would
reappraisal.

Industrial

Subdivision hear

Section 8 of the attached b
To

improve accounting policies,

The committee

$2100.00 per year have the option

installments

provided the appraiser

chapter of the American

"primarily"

(This was also

recommends that all

instead of annual

in confidence.
be subject to review by (he
Institute of Real
Estate
e

if the appraisal is accept—

ional practices and guide—
organization.
the word

"primarily" may

to some lessees.

In order
and equitably the committee
be stricken.
clarify the basis for
recommended by the Alaska
ing panel.)

ill

will accomplish this.

the following are recommended

sales contracts over

of paying in quarterly

installments. It is the

committee®"s belief that this would ease the financial

-12-
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strain on the buyer and yet not add significantly to
the State®"s administrative costs. To provide quarterly
payments would require a change in AS 38.05.065 with
the present annual payments deleted and the quarterly

payment provision adopted 1in its place.

Section 3 of the attached bill would accomplish this.

The committee recommends that a $10.00 fee charge to
cover administrative costs be given to those who make
sale or lease payments with checks that are returned.
It is a standard business practice to provide for such
charges and is recommended to protect the State's

interests.

The committee recommends instituting default charges
for late sale or lease payments. A present, there
exists no penalty and many payments are late. The form
of penalty recommended 1is notification charges to all
delinquent payments and penalty charges to payments
delinquent more than 30 days. The notification charge
would be $5.00 for the first notice, $20.00 for the
second notice and a penalty charge of 6 percent of the

payment.

-13-
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It is suggested that the fee charges be adopted as a
regulation under authority of AS 38.05.035 (4)(5) as

follows:

11 AAC 54.365. Delinquent Payments.

In the event of a delinquent payment, the following

charges will apply:

1. A $10.00 penalty for payment with a check

that is returned.

2. A $5.00 penalty for notification of payments

over thirty-five days late.

3. A $20 jo penalty for a second notification of

payments more than fifty days late.

4. A penalty of 6 percent of the rental or sale

payment for payments delinquent by more than

thirty days.

(EfF. ___ Register JAuthority AS 38.05.035.

In order to achieve more Tlexibility and simplicity in
handling land disposal transactions, the following are

recommended:
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The committee recommends that the State charge a market
rate of interest in its sales contracts. The interest
rate, at present 6%, 1is below market levels and may
have contributed to inflated prices at state land
sales. By setting interest rates at market levels, the
State would help prevent inflated land prices and at
the same time return more income to the State. To
provide for a market rate of interest in sales con—
tracts, no change in AS 38.05.065 would be required.
The addition of a statement of market rate 1in this

statute would be desirable, however.

Section 3 of the attached bill would accomplish this.

The committee recommends that the State adopt a system
of level payments in place of declining payments in 1its
sale contracts. The system of level payments 1is 1in
common use in the business world, and the payment
figures are easily set forth in a contract. The dis—
advantage of the present method 1is that interest must
be recalculated every year and the payments decrease
each year. From both the State®"s and the buyers*®
viewpoints, the level payment method would be preferred.
The State v/ould receive slightly more 1in interest
payments over the contract terms and the buyer would

not have to make as high initial payments. To provide

-15-
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level payments would require a change in AS 38.05.065
with the present system deleted and the level payment

system adopted in its place.

Sections 2 and 3 of the attached bill would accomplish

this.

The committee recommends that in Title 38.05 the term
"fair market value"™ be used in place of "fair appraised
market value"™ and "market value." The meaning is felt
to be the same 1in all cases. The committee would like
to see one standard term used to avoid confusion and

misunderstanding.

Sections 4, 5, 1, and 13 of the attached bill would

accomplish this.

The current procedures for informing the public of
state lands transactions are covered 1in AS 38.05.305
:tnd AS 38 .05 .345. The two procedures do not mesh 1in a
clear manner. The committee recommends that the pro-—
cedures be clarified in a manner that will be flexible
enough to inform the public fully and yet not require

multiple advertising for minor negotiated transactions.

Section 11 of the attached bill will accomplish this.-

-16-
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The committee recommend that the Director be given the

authority to set the payment period from one to twenty

years. This type of flexibility would allow the State
and vuyers greater market possibilities. To provide
fo> s would require that the installment clause 1in
AS 065 be deleted and replaced by the one to
twenty r provision.

Section 3 of the attached bill would accomplish this.

The committee recommends that the State be given more
flexibility to resolve contract of sale violations.
This 1is necessary to prevent foreclosure as the only

remedy for minor contract violations.

Section 3 of the attached bill would accomplish this.

institute improvements 1in the leasing system, the following

e recommended:

To implement the now lease provisions recommended by
this committee new lease forms for various types of
leases will be required. It is the committee™s recom-—
mendation that the Division draft new lease forms to
comply with the statutes adopted, and that the new

forms be reviewed by this committee.
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The attachments to the standard lease in Appendix C
m

accomplish this. y

The committee recommends that all state leases to other
public "agencies be at the normal fair market value rate

of payment.

This reflects a regulation change.

The committee recommends that state government agencies

get out of residential leasing.

This would reflect a policy change.

To provide the lessee insurance against a land boom or
unexpected 1increase the committee recommends that
rental increases at the five year reappraisal periods
not exceed 100 percent of the prior existing annual
rental rate. This action would 1increase the predict—
ability of the lessee®"s payments. The stability thus
created would add significant borrowing power for the

lessee to finance improvements on the leased ground.

Section 8 of the attached bill would accomplish this.

-18-
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The duration of a lease and the economic life of sub-—
stantial improvements, such as stores or factories, may
not coincide. In order to see that state leased land
is used in a rational, economically productive manner
the committee recommends that lessees of long-ternm
leases be given a renewal option for up to fifteen
years. This type of option would grant the lessee more
flexibility in maximizing his investment returns,
especially during the final years of his lease. It
would also increase the lessee"s planning possibilities
for use of the leased ground. This action would also
soften the impact of termination of the lease. Speci —
fically, this would permit a lessee to make substantial
repairs to a building when the remaining term of the

lease would not otherwise justify it.

Section 6 of the attached bill would accomplish this.

The committee agrees that a lease should be converted
at its present classification, and the leaseholder
should then have the option to change classification

subject to Division of Lands approval.

This reflects an implementation recommendation 1in the

313
event that House Dillﬁpasses.

-19-
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The committee recommends that a level term for re—

creational leases not be provided.

The Alaska Industrial Subdivision hearing panel recom—
mends that in accord with the provisions of the lease,
lessees should be encouraged to record expenses 1in—
curred in site preparation so that the "original

condition”™ can be more adequately ascertained.

The Ad Hoc committee concurs. This recommendation 1is

handled in the attached lease document.

The Alaska Industrial Subdivision hearing panel recom-—
mends tnat lease language should be clarified to remove
any possible inconsistencies with 11 AAC 58.520 (Adjust—

ment of Rental).

The Ad Hoc committee concurs.

The Alaska Industrial Subdivision hearing panel recom—
mends eliminating the floating easement. The State
could exercise the right of eminent domain to condemn.
The condemnation would probably result 1in greater
compensation for damages to the lessee, especially in

view of the Supremo Court decision in State v. Hammer,
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11.

550 P.2d 830, thus the lease would be more attractive
to the leasing market. Additionally, the language 1in
the current lease is ambiguous as to damages compen—

sable. This ambiguity only encourages litigation.

The Ad Hoc committee concurs. This has been accom-—

plished in the attached lease form.

The Alaska Industrial Subdivision hearing panel states
that, if its recommendations are adopted, the State
would be assured a competitive position in the lease
market, would encourage development of the leaseholds
consistent with the intent of the leasing regulations,
and would be equitable to the lessee. The hearing
panel also believes the State should be able to obtain
a good return on its land. Accordingly, the rental
rate should be changed to reflect the removal of the

undesirable aspects of the state lease.

The Ad Hoc committee concurs. Continuing to include
rate as an appraisal element will accomplish this
objective. This change is found in the attached lease

form.
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To provide a vehicle for arbitrating protests and appeals

involving land transactions, the following 1is recommended:

1. The Division of Lands has had many protests from private
parties over the past few years leading the committee
to believe that a board of appeals 1is highly desirable
and needed at this time. At present there exists no
arbitration board or board of appeals to handle appeals
allowed by Division of Lands regulations. The creation
of a board of appeals would effect a responsive mechan—
ism for solving most problem cases arising out of
Division of Lands transactions that affect private
parties. The board of appeals would be faster and less
costly to private parties than legal recourse, which
would still be available. The board 1is structured to
maintain adequate expertise while attempting to eli-
minate bias 1in favor of }he Division of Lands. The
appeal board would substitute for the Commissioner in
the present appeal process. (The Alaska Industrial
Subdivision hearing panel also recommends such an

appeal process.)

Section ~ of the attached bill would accomplish this.

The committee recommends the following to improve trust Iland

management:
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The committee believes that state trust lands (school,
mental health, and university) are now and have been
managed at low intensity. These lands may be returning
only a fraction of their potential value that could be
realised by a small, full-time management staff. The
Division manages these lands at no charge to the vari-—
ous trust funds and receives no reimbursement for its
services. Therefore, it has traditionally placed low
priority on management of these lands. This committee
recommends that the State Legislature authorize each
trust board the authority to freely contract with any
agency or private firm for the management of its lands
for revenue production in accordance with the State"s

land act.

In order to provide a uniform 55 year limit for all
long-term leases the committee recommends deletion of
the 99 year provision found in 33.05.070(c) for school

1i1lnds.

Section 6 of the attached bill would accomplish this.

-23-
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V. APPENDIX A

LIST OF PUBLIC GIVING COMMENTS AT AD HOC MEETINGS

GRAHAM, Joe

AKERS, Merle (Anchorage International Airport Pilots™
Association)

FORD, R. G. (Anchorage Camper Center--Alaska Industrial
Subdivision)

DAVIS, Ken (Alaska Industrial Subdivision--school land
lessee)

RICHARDSON, Phil (Talkeetna lessee)

BAER, Paul (International Airport Road--lessee/attorney)
NORENE, Larry (appraiser/broker)

SIMMCNS, Errol (appraiser)

CUTLER, Dale (Chairman, Anchorage International Airport
Pilots®™ Association)

BROWN, Leon (A&W Drive-In, Brown"s Electrical--Alaska
Industrial Subdivision)

FERRARA, Fred (appraiser, retained by Alaska industrial
Subdivision)

DEAMER, Mr.

HOGAN, L. L.

CHRISTOPHER, Jim (Alaska Industrial Subdivision)
WEEKS, Lloyd E.

LEDBETTER, Charles (recreational lease, Rocky Lake, Matanuska
Valley)

GRAY, Brian Mark
MacNUTT, Lowell (Alaska Industrial Subdivision)
DAVIS, Ken (Alaska Industrial Subdivision)

PENNEY, Bob (Penland Subdivision)
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HOGE, Andrew (attorney)

BIELAWSKI, Joe (Alaska Industrial Subdivision)
MALONEY, Dennis

WILHOUR, Joe (Alaska Industrial Subdivision)

TROEH, Paul

VANDERMOLEN, John (HUD/FHA- Anchorage Insuring Office)
MEEKINS, Russ (Alaska Land & Leaseholders Association)
HURLEY, Katherine (S”ate Board of Education)

HEINE, Darwin (School Trust Lands- Fairbanks)

KERNS, Dick (Department of Highways)

GEORGE, Al (University of Alaska- Fairbanks)

DENHAM, Bob (Pastor, 1st Church of the Nazarene)
FLAVIN, Frank (State Ombudsman)

RIGSBEE, Alberta

ROETMAN, Emmett

BAILY, Douglas (Attorney for Alaska Industrial Subdivision)

MORRIS, Lloyd

A-J.
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V. APPENDIX B.

Introduced: 3/22/77
Referred: Resources

BY THE RULES COMMITTEE BY

IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 383
IN THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to state land; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. AS 38.05.030 is amended by adding a new subsection to

read:

) Each crust for which the director exercises land management
functions shall be assessed the cost of chat management which shall be
negotiated annually between the division and the respective trust
boards.

Sec. 2. AS 38.05.055 is amended to read:

Sec. 38.05.055. SALE PROCEDURES. Except as provided in sec.
315(d) of this chapter, the sale shall be made at public auction to
the highest qualified bidder as determined by the director. An
aggrieved bidder may appeal to the commissioner within five days after
the sale for a review of the director®s determination. The sale shall
be conducted by the director or his representative, and at the time of
sale the successful bidder shall deposit an amount determined by the
director but not less than five per cent (EQUAL TO ONETENTH] of the
purchase price. The director or his representative shall immediately
issue a receipt containing a description of the land or property
purchased, the price bid, and the terms of sale, which receipt shall
be acknowledged in writing by the bidder. A contract of sale on a
form approved by the attorney general 3hall be signed by the purchaser

and, after approval of the commissioner, the contract shall al3o be
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signed by the director on behalf of the state.
Sec. 3. AS 38.05.065 is amended to read:

Sec. 38.05.065. TERMS OF CONTRACT OF SALE. The contract of sale
shall require the remainder of the purchase price to be paid over a
period of not more than 20 years, to be set for each sale by the
director. Installment payments plus interest must be set on the
level-pavment basis. The interest rate to be charged on installment
payments 1is the prevailing rate on similar land transactions at the
time the contract 1is signed, as determined bv the director, but in no
case mav it be below five per cent per year or above the current usury
rate as set bv AS &c.45.010(b) and (d) (IN ANNUAL INSTALLMENTS OF NOT
LESS THAN 10 PER CENT OF “HIE PURCHASE PRICE, WITH INTEREST AT THE RATE
OF NOT LESS THAN FIVE PER CENT A YEAR], The director, with the con—
sent of the commissioner, may alsoimpose conditions, limitations and
terms which he considers necessary and proper to protect the interest
of the state. Violations of any provision of this chapter or the
terms of the contract of sale subject the purchaser to appropriate
.idinlnis trat ivo and legal action, including but not limited to specific
performance foreclosure , Ojectmer.t, or other legal remedies 1in accord -
ancc with nrplicnble state law fLEGAL ACTION, INCLUDING A FORECLOSURE
ACTION IN ACCORDANCE WITH APPLICABLE STATE LAW].

Sec. 4. AS 38.05.067(b) 1is amended to read:

(b= The director shall not sell the lands under this section at
I"e; > than their fair [APPRAISED] market value. The director shall
make regulations necessary to ensure that lands sold under this section
are or bona fide residential use and not for speculation.

Sec 3. AS 38.05.063(a) 1is amended to rend:

(a) Before offering to the public any land which 1is subject to

v. lul existing United States Forest Service permit in effect in a



state-selected area at the time the area was patented to the state, or
which is subject to a lease issued under sec. 87 of this chapter, the
director shall offer the land for sale to the permittee or his suc-—
cessor in title, if he can be found, at not less than its fair [APPRAISE
market value before offering to the general public.

Sec. 6. AS 38.05.070(c) is amended to read:

(c) A lease may be issued for a period up to 55 years, 1if it
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appears to be in the best interest of the state and if
sioner approves. A lease for a period in excess of 25
grant the lessee an option entitling him to extend the
lease for up to three consecutive five-year periods 1in

original term. If the commissioner determines that the

the commis—

years must

term of the

addition

to the

land or a part

of it which is the subject of a grazing leaseis not being used for

the purpose issued, the lease may be declaredvoid. [HOWEVER,

A NON—

RENEWABLE LEASE FCR SCHOOL LANDS MAY BE ISSUED FOR A PERIOD NOT TO

EXCEED 99 YEARS.]

Sec. 7. AS 38.05.087(a) is amended to read:

(a) Before offering to the public any land for

subject to a valid existing United States Forest Service permit

lease which

in

effect in a state-selected area at the time the area was patented to

the state, the director shall offer the land Cor leasing to the per—

mittee at not less then its fair [APPRAISED] market value before

offering it to the general public.

Sec. 8. AS 38.05.105 is amended to read:

Sec. 38.05.105. PERIODIC RENTAL ADJUSTMENTS. (al_

Each lease

shall stipulate that the annual rental payment is subject to adjust—

ment at five-year intervals and changes or adjustments

[PRIMARILY] on a reappraised annual rental value. Any Increase due to
reappraisal may not exceed 100 per cent of the annual rental for the
0'3 10 313 AGO 935846
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preceding five-year period. However, if Che director of Che division
of lands determines that residential development 1is the best use for
the land, the reappraisal period may be lengthened or the readjustment
waived in accordance with regulations adopted by the commissioner.
3efore a waiver of rental readjustment 1is issued, the land shall have
a current reappraisal. A waiver 1is valid only if residential develop—
ment actually occurs, and only if it is necessary for obtaining primary
long-term financing. The regulations adopted under this section shall
ensure that the state receives a fair return from the land.

(b) The 100 per cent limit on Increases 1in annual rental applies
only to leases executed after the effective date of this Act and to
leases converted under sec. 106 of this chapter.

Sec. 9. AS 38.05 1is amended by adding new sections to article 3 to

Sec. 38.05.106. CONVERSION OF LEASES. (a) Any person holding a
valid lease under secs. 70 - 106 of this chapter, or who 1is an approved
assignee of such a lessee under the terms of the lease, may convert
his lease to obtain the benefits described in (b) of this section,
which were not available to him at the time his lease was originally
entered, if ho makes all payments due under the lease as computed
according to this section and is not in violation of any other Lease
provision.

(b) Those lease benefits which must be made available to a
lessee qualifying under (@) of this section are all of those lease
provisions authorized to be included in new leases executed by the
state after the effective date of this Act.

(c) The effective annual rental value at conversion shall be

based on the most recent reappraisal if reappraisal was within two

years after the effective date of this Act. In all other cases, the
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annual rentd8l value ac conversion shall be based on the next reappraisal
after conversion.

(d The rate which is applied to the fair market value of lease
property to compute annual rental value shall be the current market
rate except the director may reduce it to not less than six per cent.

(e) Any lease conversion as to trust lands is effective only if
appro\ed by the appropriate board of trustees.

(f) Applications for conversion must be made within three years
after the effective date of this Act.

Sec. 33.05.108. STATE BOARD OF LAND APPEALS; REGULATIONS. (a)
There 1is created in the department a Board of LandLease Appeals of
five members, one of whom 1is the commissioner or his designated
representative. The other members of the board are to be appointed by
the governor from the general public, after consideration of the
desirability of legal, natural resource, or real estate training and
experience as criteria.

(b) The director shall provide administrative support for the
board.

(c) The terms of the public members are throe years each, except
that the initial terms of one of the members first appointed under
this chapter shall be for one year and one member for two years. The
public members are entitled to compensation in the amount of $50 a day
for each day or portion of a day spent 1in actual meeting or on authorize!
official business incident to their duties, and to all transportation
and per diem allowances authorized by AS 39.20.1,80.

(d) Jurisdiction of the board extends to matters arising under
secs. 70 - 10b of this chapter related to the leasing of state land
other than for the extraction of natural resources from which an
appeal may be taken under statute or regulation to the commissioner

B -5 HR 383
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from a decision of the director. The board in all those appeals filed
after the effective date of this Act has the authority to hear evidence
and recommend decisions to the commissioner when the director®s decision
is appealed to the commissioner. The commissioner,, after consultation
with the board, shall adopt regulations governing the procedures of
the board.
* Sec. 10. AS 38.05.310 is amended to read:

Sec. 33.05.310. NOTICE AND APPRAISAL. (a® No land may be sold
or leased, or a renewal lease issued (WITHOUT PUBLIC NOTICE,] except
in the case of an oil or gas or mineral lease, unless it has been
appraised within 120 [90] days before the date of (FIXED FOR THE] sale
or lease. For over-the-counter sale under (b) of this section, an
appraisal (WHEN LAND IS OFFERED AT PUBLIC SALE BUT IS NOT SOLD AND IS
AVAILABLE AT PRIVATE SALE, NO REAPPRAISAL] 1is required unless the

director finds [CONSIDERS] that a change in value of the lands lias not

(MAY HAVE] occurred. A grazing lease may be granted to a lessee of
federal grazing lands without prior appraisal, 1if his federal Ilease
was cancelled to allow the state to select the lands under lease. No

land may lie sold or leased for less than fair (THE APPROVED, APPRAISED]
market value, except as provided in .secs, 315 and 320 of this chapter
and secs. 75 - 85 of this chapter. No land or interest 1in land may be
sold, leased, or otherwise disposed of without public notice.

(b) When Jland 1is offered at public sale but is not sold, it may
be available for sale over the counter. The director shall review the
list of parcels of land available on a quarterly basis and shall
certify that there lias been no change in value since the last reapprai—
sal. If an increase in value occurs in any parcel, the director shall

withdraw that parcel from sale over the counter.
* Sec. 11. AS 38.05.3A5(a) 1is amended to read:

HB 183 B -6
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(a) Public notice of an auction sale [, LEASE OR OTHER DISPOSAL]
of land or interest in it shall be substantially as follows.
Sec. 12. AS 38.05.345 1is amended by adding a new subsection to read:

(e) Public notice of a sale, lease, or other disposal of land or
an interest 1in it other than by auction, or notice of a classification
or other action concerning land, shall conform to the requirements of
sec. 305 of this chapter and of this subsection. That notice must
comply with the provisions of (b) and (d) of this section, except that
the disposal may be made more than five weeks following the last
appearance of the published notice.
Sec. 13. AS 38.05.365 1is amended by adding a new paragraph to read:

(24) "market value"™ or "fair market value"™ means the price,

estimated in terms of money, which the property would bring if exposed
for a sale for a reasonable time in the open market, with a seller,
willing but not forced to sell, and a buyer, willing but not forced to
buy, both being fully informed of all the purposes for which the

property 1is best adapted or could be used.
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e V. APPENDIX C

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LANDS
323 East Fourth Avenue
Anchorage, Alaska 99501

ADL NO.

LEASE AGREEMENT

THIS Lease agreement made and entered into this dayo f ,

19 , by and between the State of Alaska, through the Director of the Division of ..ands,

with the consent and approval of the Commissioner of the Department of Natural
Resources, acting for and on its behalf under and pursuant to AS 38.05, as amended,
and the regulations promulgated thereunder, as amended or hereafter amended,

hereinafter referred to as the LESSOR; and

of hereinafter referred to as the LESSEE:

WHEREAS, the Lessor has caused the lands herein demised to be appraised and

such appraisal was made and approved on or after , 19 ;

and

WHEREAS, the Lessor has caused a notice of intent to lease the lands herein
demised to be published as required by law or caused notices of intent to lease to

be posted as required by law; and

WHEREAS, an auction of the herein demised property was held atthe tine and place
designated by notice and said sale was approved by the Director ofthe Division of
Lands, Department of Natural Resources, State of Alaska:
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NOW THEREFOR, the Lessor has agreed to let and does hereby let and demise to the
Lessee, and the Lessee has agreed to take and does hereby take from the Lessor the

surface estate of all that lot, piece, or parcel of land more particularly bounded and

described, as follows:

Located in the Recording District, State of Alaska.

TO ILWE AIfD TO HOLD the said demised premises for a term of

( ) years commencing on the day of , 19 , and ending at

12 o*clock midnight on the day of unless

sooner terminated as hereinafter provided.

The Lessee shall pay to the Lessor rental as follows: Equal payments,

in advance, on or before the day o f of every year during

said terra at the rate of

Dollars (% ) per ; such payments to be subject to adjustment

as hereinafter required from the effective date hereof, as provided herein.

It is agreed that each of the covenants, terms and agreements herein contained

shall he binding upon the parties and upon their respective successors and assigns.

I. Appurtenances, and Encumbrances- Lessor leases and grants to Lessee all ease—
ments. parking and loading rights, rights of ingress and egress, fixtures and
appurtenances now or hereafter belonging or pertaining to said premises. The des-
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cribed premises are leased, subject to patent restrictions, easements, rights-
of-way, if any, zoning 3nd building restrictions and statutes and governmental

regulations now in effect or hereafter adopted by any governmental authority.

2. Payment of Taxes and Assessments—- Lessee agrees to pay to the public au-—
thorities charged with collection thereof, promptly as the same may become due
and payable, all taxes, permit, inspection and license fees and other public
charges, whether of a like or different nature, except for general and special
assessments lawfully levied upon the leasehold estate and any buildings, structures,
fixtures, 1improvements or leasehold interest now or hereafter located thereon,
or arising in respect of the occupancy, use or possessior of the leased Premises,
and which are charged against and are, or may become, a lien during the term of
this lease; and Lessee agrees to exhibit to Lessor, on demand receipts evidencing
payment of all taxes, fees and other similar public charges so payable by Lessee.
Lessee shall also pay all charges of water, sewer, gas, electricity, power or
other public utility services rendered on or to the Premises during the term of

this lease as such charges become due.

3. documentation of Improvements- Lessee must within 90 days of completion
of any site improvements, including but not limited to clearing, leveling, ex—
cavation, and backfill, and exclusive of any structures, file with the lessor
adequate and reasonable documentation of such improvements including any applicable
costs and quantities. Such documentation 1is intended to aid in future determinations

of the original condition of the Premises.

A. Notification and Late Payment Charge- In the event lessee becomes 30 days
delinquent in payments due, a Late payment charge of 67. of sucli amount due shall
be levied against the lease. Additionally, a charge for notification for payments

30 days iato shall be made at the rate of $5.00 for the first notice and $20.00
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for the second notice.

5. Permitted Uses- (a) The Lessee shall use the leased Premises for uses and
purposes consistent with those cited in Attachment 1, and in conformance with
applicable local zoning ordinances. At any time Lessee may request a change in
permitted uses, provided that Lessee®"s existing or proposed use of the Premises
is consistent with existing zoning. If the Lessor concurs with such change of
permitted use, then this lease shall terminate, and a new lease, upon a form and
containing terras, appraisal and rental rate applicable to the changed classification
shall be executed for the balance of the unexpired lease terra, or renewal term if

applicable, then remaining.

b. Lessee may request that part of the leased Premises be severed
from the Premises for purposes of changing of that part for a use or uses
not permitted under the then existing permitted uses of the Premises. If the
Lessor concurs, then this lease shall terminate as to the part so severed, and
a new lease, upon a form and containing terms, appraisal and rental rate applicable
to the changed permitted uses; slull be executed for the balance of the uncxpired
Lease term, or renewal term if applicable, then remaining. The annual rentals
applicable to the original leased Premises shall be adjusted to reflect the effect
of severance of rhu part permitted by thLs paragraph for the balance of the orLginal
lease term or the renewal term, it" applicable. If severance of a portion of
the Premises is permitted, Lessee shall comply with all state and local laws
and ordinances regarding the subdivision of roalL property, and shall bear the
expenses ami costs attributable to survey, recording and other compliance with said

laws and ordinances.

6. Compliance with Laws® Ordinance and Regulnt Loin;— Lessee shall comply with

all applicable laws, ordinances and regulations of duly constituted public au-
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thoritics now or hereafter in existence which in any manner affect the leased

Premises or the sidewalks, alleys, streets, and W3vs adjacent thereto, or any
buildings, structures, fixtures or improvements or the use thereof. Lessee

further agrees that it will not permit any unlawful occupation, business or trade
to be conducted on the Premises, or any use to be made thereof contrary to any law,

ordinance or regulation applicable thereto.

The lessee, at its own cost and expense, shall keep the leased Premises and all
improvements which at any time during the tern of this lease may be situated thereon
in good maintenance, condition and repair during he entire tern of this lease, and
hereby expressly waives any right to make repairs to the Premises at the expense of
Lessor which may be allowed by any statute or law in effect at the time of the
execution of ihis lease or any amendment thereof, or by any other statute or law
which may be hereafter passed during the tern of this lease. The Lessee ™ rights
under this Lease may lie terminated by the Director, in whole or 1in part, 1if the
Leased Premises are used for a purpose unlawful under Federal or State law or

regulation, or local Government ordinance an applicable.

7. Lessee®"s Rights of Occupancy anti Use- Lessee, when not 1in default of
performance of any of its obligations hereunder, shall have the following rights,
during the tenn of this Lease; from tine to time and in such manner, and to such
extent, as Lessee may 1in its sole Judgment deem advisable, except where any of
salt! rights is conditioned upon prior approval of Lessor: (a) The right to demolish
eeemove or otherwise dispose of any improvements presently or subsequently situated
upon the leased Premises; (I The right to erect, place, or install upon the leased
Premises buildings, structures, and improvements as from time to time it shall deenm
advisable; (c) The right to make such alterations, additions and repairs to the

leased Premises as it may desire.
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8. Disposition of Improvements Upon Termination- (a) All buildings, structures
and permanent improvements, 1including any signs which are installed, placed or
attached in or about the leased Premises by Lessee, shall remain the property of
Lessee at the expiration or termination of this lease, or of any renewal term
thereof. The lessee shall within 60 days after termination or expiration of the
lease remove all improvements located on the leased Premises, provided that such
removal will not cause injury or damage to the leased Premises; and further provided
that the Lessor may extend the txme for removing such improvements in a case where
hardship 1is demonstrated. Following removal Lessee shall leave Premises in a safe
and natural condition. The retiring Lessee may, with the consent of the Lessor,

sell his improvements to the succeeding lessee.

(b) If any improvements and/or chattels having an appraised value in excess of
$10,000.00, as determined by the Lessor, are not removed within the time allowed,
such improvements and/or chattels shall, upon due notice to the Lessee, be sold at
public sale under the direction of the Lessor. The proceeds of sale shall inure
to the Lessee who placed such improvements and/or chattels on the lands after
payment to the Lessor of all rents due and owing and expenses 1incurred in holding
such sale. Cn case there arc no other bidders at any such sale, the Lessor |Is
authorized to bid on such improvements and/or chattels. The Lessor shall acquire

all rights, both legal and equitable, that any other purchaser could acquire by

reason of said sale and purchase.

(c) If any improvements and/or chattels having an appriased value of $10,000.00 o
less, as determined bv the Lessor, arc not removed within the time allowed, such

improvements and/or chattels shalLl revert to, and absolute title shall vest in, the

Lessor.

9. Freedom From Liens- Lessee will not permit any mechanics®, laborers®™, or
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materialmens® liens to stand against the leased Premises or improvements for any
labor or materials furnished to Lessee, or claimed to have been furnished to Lessee
or to Lessee"s agents, contractors, or sublessees, 1in connection with work of any
character performed on said Premises or improvements by or at the direction or
sufferance of Lessee; provided, however, that Lessee shall have the right to
contest the validity or amount of any such lien or claimed lien. In the event of
such contest, Lessee shall give to Lessor such reasonable security as may be
demanded by Lessor to insure payment thereof and to prevent any purported sale,
foreclosure or forfeiture of the premises or improvements by reason of such non-—
payment. Such security need not exceed one and one-half times the amount of such
lien or such claim of lien. Lessee shall record such bond as contemplated by
Section 34.35.072, Alaska Statutes upon Lessor®"s demand. Lessee shall immediately
pay any judgment rendered any proven claim of lien, together with all proper
costs and charges, and shall have such lien released or judgment satisfied at
Lessee™s ovn expense. The State may file such notices of non-responsibility as

It may deem necensarv, pursuant to A.S. 34.35.065.

10. Lawful Use of Premises- The Lessee may use and occupy the leased Premises
for any lawful purpose provided such purpose 1is allowed under Attachment 1 of

this Lease.

11. Indemnity to Lessor- Lessee will indemnify and hold Lessor harmless from
and against all claims and demands fo : loss or damage, including property damage,
personal injury or wrongful death, arising out of or in connection with the use or
occupancy of the Premises by Lessee or any other person tinder Lessee, and from any
accident or fire on the Premises and fro. any nuisance made or suffered thereon,
and from any failure by Lessee to keep the Premises in a safe condition, and Lessee
will reimburse Lessor for all its costs and e.-.peuses, including reasonable attorneys”

fees, incurred in the defense of any such claims; and Lessee will hold all goods,
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materials, furniture, fixtures equipment, machinery and other property whatsoever
on the Premises at the sole risk of Lessee, and will save Lessor harmless from any
claim of loss or damage thereto by any cause whatsoever. If all or part of the
improvements placed by Lessee on the demised premises are destroyed by fire,
earthquake or other cause, Lessee shall remove the debris and clean up the affected
ft
area within 60 days of the occurrence of such destruction, and may surrender to
Lessor this lease, together with any interest of Lessee and of any mortgagee in

the remaining insurance proceeds and Lessee may thereby be relieved of any further

obligation hereunder.

12. Default- If Lessee at any time during the term or renewal term of this lease
(and regardless of the pendency of any bankruptcy, reorganization, receivership, 1in—
solvency or other proceedings, in law, in equity or before any administrative tribunal
which lias or might have the effect of preventing Lessee from complying with the terms
of this lease) (@) shall fail to make payment of any installment-of rent or of any
other sum herein specified to be paid by Lessee, or (b) shall fail to observe or
perform any of Lessee®s other covenants, agreements or obligations hereunder, and if
any such default shall not be cured as to (a) within ten days after Lessor shall
have given Lessee written notice of such failure to make payment, or as to (b) within
thirty (30) days after Lessor shall have given to Lessee written notice specifying
such default or defaults, Lessee shall not have commenced diligently to cure such
default; or if Lessee has filed a voluntary petition or has become subject to an
involuntary petition under any provision of the Bankruptcy Act, 11U.S.C. 701 e: . seg;
or if Lessee finally and without further possibility of appeal or review is adjud—
icated a bankrupt or insolvent; or if Lessee has a receiver or a Trustee appointed
for all or substantially all of 1its business or assets on the ground of Lessee®"s
insolvency; or if Lessee has itself appointed as debtor-in-possession in a pro—
ceeding for a reorganization or an arrangement; or if Lessee shall make an assignment

for the benefit of its creditors, then in any 3uch event Lessor shall have the right,
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*at its election, then or at any time thereafter, and while such default, defaults or
events shall continue, to give Lessee written notice of Lessor®s intention to
terminate this lease and all of Lessee®s rights hereunder, on the date specified in
such notice, which date shall not be less than thirty (30) days after the date of
giving of such notice; and on the date specified in such notice this lease and all
rights granted Lessee hereunder shall terminate as fully as if the lease had then
expired by its own terms; and Lessee hereby covenants to peaceably and quietly
surrender to Lessor said leased Premises and all structures, buildings improvements
and equipment located thereon, subject to paragraph 7 (a) above and to execute and
deliver to Lessor such instrument or instruments which may be required by Lessor

to properly evidence termination of Lessee®s rights and interest hereunder.

In the event of termination of this lease as provided in this paragraph 12,
Lessor shall have the right to repossess the leased Premises and such structures,
buildings, improvements and equipment, thereon and subject to paragraph 5 above
either with proce*ss of law or through any form of suit or proceeding, as well as
the right to sue for and recover all rents and other suns accrued up to the time
of such termination, and damages arising out of any breach on the part of Lessee,
including damages for rent for the balance of the lease term not then accrued. Lessor
shall also have the right, without taking possession of the premises or terminating
tliis lease, to sue for and recover all rents and other suras, including damages, at

any time and from time to time which may accrue hereunder as a result of any default

of Lessee.

13. Condemnation- ff the whole or any part of the demised premises shall be
taken for any public or quasi-public use, under any statute or by right of eminent
domain or private purchase in lieu thereof, by any publie or quasi-public body
vested with the power of eminent domain, then when possession shall be taken

thereunder of the leased Premises, or any part thereof, the following provisions
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shall control:

a. Taking of All Premises- If all of the Premises are taken by condemnatio:
the terra of this lease and all rights of the Lessee hereunder shall immediately
cerninate, and the rent shall be adjusted as of the time of such termination so
that Lessee shall have paid rent only up to the time of such taking. Lessor shall
be entitled to the full condemnation proceeds, except that portion thereof at-—
tributable to the value of the buildings or improvements placed on the Premises

by Lessee.

b. Taking of Substantial Part of Premises- If the taking by condemnation
reduces the ground area of the leased Premises by at least thirty percent (302), or
materially affects the use being made by the Lessee of the demised premises, Lessee
shall have the right, by written notice to Lessor made not later than one hundred
eighty (LI30) days after possession shall be taken, to elect to terminate or to not
terminate this Lease under the provisions set forth herein. If the election to
terminate Ls made the provisions of (a) of this paragraph relating to the taking
of the whole Premises shall govern. If the election not to terminate 1is made the
Lease shall continue and Lessor shall be entitled to the full condemnation proceeds
except the portion thereof attributable to the value of the buildings or structural
improvements placed on the Premises by Lessee; and rent at the existing rite and
amount shall be adjusted as of the date of the taking of possession, and the rent
for the balance of the term, except as modLficd from time to time under paragraph
1 of attachment 1 hereof, shall be reduced so that the new rent shall be that part
of the former rent (before condemnation) which the unimproved value of the ui.taken
Premises (appraised after the taking) bears to the unimproved value of the entire
Premises immediately before the taking. Any dispute, controversy or claim arising

out of or relating to the fixing of the new rent shall be settled by arbitration

as provided herein.
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c. Taking of Insubstantial Part Premises— If the taking is of such an
insubstantial portion of the ground area that the use being made by Lessee of the
leased premises is not materially affected, the provisions of this paragraph re—

garding Lessee"s election not to terminate shall govern.

14. Quiet Enjoyment- Provided Lessee 1is not in default hereunder, Lessor
covenants that Lessee shall have peaceful and quiet enjoyment of the leased Premises
without let or hindrance on the part of Lessor, and Lessor will warrant and defend

Lessee in the peaceful and quiet enjoyment of the leased Premises.

15. Notices—- All notices required or permitted under this agreement shall be
made by certified or registered mail, postage prepaid, to the parties at the

following addresses.

To The Lessor:

To The Lessee:

16. Rights or kerned tcs- F._xcept as may be Inconsistent with or contrary to any
provision of this lease, no right or remedy herein conferred upon or reserved to
Lessor shall be exclusive of any other right or remedy, and each and every right
or remedy shall be cumulative and in" addition to any other right or remedy given

hereunder, or now or hereafter existing at law or 1in equity or by statute.

17* Waiver or Forebearanco- The receipt of rent by the Lessor, with or without
knowledge of any breach of the lease by the Lessee, or of any default on the part
of the Lessee in the observance or performance of any of the conditions or covenants
ot tills lease, 3hall not be deemed to be a waiver of any provision of this lease.

No lailurn on the part of the Lessor to enforce any covenant or provision herein
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contained, nor any waiver of any right hereunder by the Lessor, unless 1in writing,
shall discharge or invalidate such terra or covenant; nor shall any forebearance or
written waiver affect the right of the Lessor to enforce any terra or covenant in
the event of any subsequent breach or default. The receipt by Lessor of rent or
any other sura of money or the termination, in any manner, of the lease term or the
giving by Lessor of any notice hereunder to effect such termination, shall not
reinstate, continue, or extend any term herein leased, or destroy, or 1in any manner
impair the validity of any such notice of termination as may have been given here—
under by the Lessor to the Lessee prior to the receipt of any such sum of money or
other consideration, unless the contrary effect shall be expressed in writing and

signed by the Lessor.

18. Inspection- Lessor shall, at all reasonable times have access to the Premises

for the purpose of inspection.

19. Successors in Interest- This Lease shall be binding upon and inure to the
benefit of the respective heirs, successors 1in interest and assigns of the parties

hereto.

2G. Assignment or Subletting- Lessee shall not sublet or assign the leased
premises or any part thereof, without the prior written consent of Lessor to such
subletting or assignment, which consent shall not be unreasonably withheld, subject
to use provisions of this lease. However, Lessee, without prior authorization
may assign this Lease, or any part thereof, to a duly licensed and authorized lending
institution for loan security purposes, provided that this right to assign shall
not operate as a subordination of Lessor®s rights hereunder, nor a subordination
of its fee. Lessor agrees that upon receipt of application for assignment by Lessee,
it will consent to or deny a proposed subletting or assignment by Lessee. Ho assignment

or subletting of the Promises or any portion thereof by Lessee shall void Lessee"s
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* obligation to pay the rent herein reserved for the full term of this sublease or
k*
any extensions thereof. Anything contrary in the foregoing notwithstanding, Lessee
shall have the right to sublease all or any portion of the enclosed space in any

building which Lessee may construct upon the leased Premises without prior written

approval of Lessor.

21. Soil Conditions and Water Drainage- Lessor makes no warranty and
assumes r.0o liability regarding the soil conditions or water drainage upon the

leased premises.

22. Mineral Reservation- The Lessor hereby expressly saves, excepts
and reserves out of the grant hereby made, unto 1itself, its lessees, successors,
and assigns forever, all oils, gases, coal, ores, minerals, fissionable materials,
and fossils of every name, kind or description, and which may be in or upon
said lands above-described, or any part thereof, and the right to explore
the same for such oils, gases, coal, ores, minerals, fissionable materials and
fossils. All coal, oil, gas and other minerals and all deposits of stone or
gravel valuable for extraction or utilization, are excepted from the operation
of a surface lease. Specifically, the lessee of the surface rights shall not
sell or remove for use elsewhere any timber, stone, gravel, topsoil, or any other
material valuable for building or commercial purposes; provided, however, that
material required for the development of the leasehold may be used. It also
hereby expressly 3aves and reserves out of the grant hereby made, unto itself,
its lessee, successors, and assigns forever, the right to enter by itself, its
or their agents, attorneys, and servants upon said lands, or any part or parts
thereof, at any and all times, for the purpose of opening, developing, drilling
and working mines or welLls on these or other lands and taking out and removing
therefrom all such oils, gases, coal, ore3, minerals, fissionable materials and
fossils; and to that end it further expressly reserves out of the grant hereby
made, unto itself, its lessees, successors, and assigns forever, the right by
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mits or their agents, servants and attorneys at any and all times to erect, construct,
maintain, and use all such buildings, machinery, roads, pipelines, powerlines,

and railroads, sink such shafts, drill such x”ells, remove such soil, and to remain

on said lands or any part thereof for the foregoing purposes and to occupy as

much of said lands as may be necessary or convenient for such purposes, hereby
expressly reserving co itself, 1its lessees, successors, and assigns, as aforesaid,
generally all rights and power in, to and over said land, whether herein expressed
or not, reasonably necessary or convenient to render beneficial and efficient

the complete enjoyment of the property and rights hereby expressly reserved.

Provided, however, no rights shall be exercised by the Lessor or its mineral
lessees, until provision has been made by the Lessor or its mineral lessees to pay
to the Lessee of the land, upon which the rights herein reserved to the Lessor or
its mineral lessees, are sought to be exercised, full payment for all damages sustained
by said Lessee, by reason of entering upon said land; and provided that if said
Lessee for any cause whatever refuses or neglects to settle said damages, the Lessor
or its mineral lessees, or any applicant for a mineral lease or contract from the
Lessor or its lessees for the purpose of prospecting for valuable minerals, or option
contract or lease for mining coal or lease for extracting petroleum or natural gas,
shall have the right, after posting a surety bond with the Director issued by a
corporation qualified to do business in Alaska and Licensed to sell insurance 1in
Alaska, or a bond executed by one or more individual sureties approved by the Director,
after due notice and opportunity to be heard, to be sufficient in amount and security
to secure the said Lessee full payment for all such damages, to enter upon the land
in the exercise of said reserved rights, and shall have the right to institute such
legal proceedings 1in a court of competent jurisdiction wherein the land is situated,

as may be necessary to determine the damages which the surface lessee of such lands

may suffer.
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23. Mortgage of Leasehold Interest of Tenant- A leasehold mortgagee,
a beneficiary of a deed of trust, or a security assignee shall have and be
subrogated to any and all rights of Lessee with respect Co the curing of any
default hereunder by Lessee. If the holder of any such mortgage, the beneficiary
of any such deed of trust, or the security assignee shall give Lessor, before
any default shall have occurred in the Lease, a written notice containing the
name and post office address cf such holder, Lessor shall thereafter give to
such holder a copy of each notice of default by Lessee at the same time as
any notice of default shall be given by Lessor to Lessee; and Lessor will noc
thereafter enter into any modification of this Lease without the prior written
consent of such mortgagee, beneficiary or security assignee. If by reason
of any default of Lessee, either this Lease or any renewal thereof shall be
terminated at the election of Lesser prior to the stated expiration thereof,
Lessor shall enter into a new Lease with the leasehold mortgagee, the beneficiary
of a deed of trust, or the security assignee, for the unexpired portion of
the lease term, effective as of the date of sucli termination, at the rent and

on the terms herein contained, subject to the following conditions.

Mortgagees, beneficiary or security assignee shall do the following:

a. make written request to Lessor for a net/ lease within forty (40) days
after the date of such termination; and such written request shall

be accompanied by payment to Lessor of all sums then due Lessor

under this lease as if termination had not occurred but with such

costs as are permitted under this Lease.

h. pay to Lessor, at the time of the execution and delivery of 3uch
new Lease, any and all sums due thereunder, in addition to those

which would at the time of the execution and delivery thereof be
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due under this Lease but for such termination, and in addition
thereto, any reasonable expenses, including legal and attorneys”-
fees to which Lessor shall have been subjected by reason af such

default.

c. on or before the execution and delivery of such new Lease, perform
all other conditions required to be performed by Lessee, to tb xtent

that Lessee shall have failed to perform such conditions.

24. Arbitration- Any dispute between the parties arising under this
lease or through the performance or non-performance of any term of this lease
shall be first subject to resolution by arbitration, under the authority and
procedures contained in Alaska Statutes 09.43. Appointment of an arbitrator
shall be made by agreement between the parties. If no agreement can be reached,
each party shall appoint an arbitrator, who shall by agreement between themselves
appoint a third arbitrator. IT any State Board of Land Appeals is later created
which shall have jurisdiction over disputes which may arise under this lease,
such Board shall assume jurisdiction and no requirement for arbitration shall

thereafter be imposed during the pendency of such jurisdiction.

25. Integration and Modification- This document including attachments which
by reference are made a part hereof, contains the entire agreement of the parties
hereto. All negotiations, statements, representations, warranties, and assurances,
whether oral or written, which are in any way related to the subject matter of

this lease, and the performance by either party hereto, are merged and integrated

into the terms of this document.

Lhis Lease may not be modified nor amended except by a writing signed by

both parties hereto, and any purported amendment or modification i3 without
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