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'ey I JAYS. HAMMOND, GOVERNOR

D E P A R T M E N T  O F  FISH A N D  G A  ME

OFFICE OF THE COMMISSIONER su bpo rt  bu ild in g  - ju n ea u  sum

J a n u a ry  4, 1978

The Honorable Alvin O s te rb a c k , Chairman 
House R esources  Committee 
Alaska State L eg is la tu re  
Box 71
Sand Point, A laska 99661 

Dear Mr. O sterback :

The Board of F ish e r ie s  at its  December 1977 meeting unanim ously  adopted 
the reso lu tions  l is ted  below. Copies of them are  being  transm itted  to you 
at the d irec tion  of the B oard .

Resolution #77-29-FB re la ting  to the incl tsion of the contiguous 
m arine and  coastal w a te rs  of the State of Alaska into the definition 
of nnnHvrmjpng sh'Mmg ^nd w a te rs ;  and_J

Resolution #77-30-FB re la ting  to the passage  of House Bill 176 of^ 
the 1977 leg is la tive  ses s io n ,  re la ting  to the re se rv a tio n  of w a te r .

s u re  any a ss is tan ce  you can give would be appreciatec 

S in ce re ly ,

Ronald 0 .  Sko 
Commissioner

E nclosures



ALASKA BOARD OF FISHERIES

Resolution #77-29-FB

RELATING TO THE INCLUSION OF THE CONTIGUOUS MARINE AND 

COASTAL WATERS OF THE STATE OF ALASKA INTO THE D E F I N I­

TION OF ANADROMOUS STREAMS AND WATERS

WHEREAS, the marine and anadromous fish resources of Alaska's coastal zone 

and marine waters are critical to the economic,, cultural; and 

social well-being of the citizens of Alaska; and .

WHEREAS, these resources constitute a major food source not only for other 

nations of the world, but also for other forms of marine and 

terrestrial life; and

WHEREAS, the contiguous marine and coastal waters of the State of Alaska are 

critical to the spawning and early life history of most o f  Alaska's 

commercial fisheries resources including crab, shrimp, herring, 

smelt, salmon, halibut, and many other pelagic and demersal species 

of commercial and ecological importance; and

WHEREAS, these fisheries resources are particularly vulnerable to damage or 

destruction during their spawning and early life stages; and *

WHEREAS, the nearshore marine and coastal environment itself is particularly 

susceptible to damage from man's activities in the coastal zone;

BE IT THEREFORE RESOLVED, that Alaska's contiguous marine and coastal waters, 

out to three nautical miles, should be declared a fisheries c onser­

vation zone and that the provisions of Alaska Statute 16.05.870 

pertaining to the protection of waters important to the production 

of anadromous fish be extended to include this area; and

BE IT FURTHER RESOLVED, that a copy of this resolution be sent to the Alaska 

Coastal Policy Council with a recommendation that it be incorporated 

into the Guidelines and Standards of the Alaska Coastal Management 

Plan and included when the plan is sent to the Legislature for 

approval; and that a copy of this resolution be sent to the Alaska 

Legislature with the recommendation that Alaska Statute 16.05.870 

be amended in an appropriate manner during the 1978 Legislative 

Session.

as G. Szdbo, Chairman 

Alaska Board of Fisheries

ADOPTED: December 18, 1977 

Anchorage, Alaska



HOUSE RESOURCES COMMITTEE

Alvin Osterback, Chairman Pouch V, State Capitol
Juneau, Alaska 99811 

(907) 465-3715

M E M O R A N D U  M  25 March 1977

SUBJECT: HB 176, Reservation of Water

TO: House Resources Committee Members

FROM: Al Osterback, Chairman

Several people have contacted me concerning HB 176, which 
w e  originally considered on March 2, 1977 - see minutes in 
your files. These people want the bill, to be considered by 
the Committee again.

There was a lot of controversy with the bill at that meeting. 
Today I met with Sandy Sagalkin, Department of Law and Mike 
Kaill, Department of Fish & Game. Together v/e went through 
the bill and cleaned it up, trying to address all of the 
controversial items brought up on March 2, 1977. A  record 
of those items is in your minutes. What do you think?

Attached - mark up copy of HB 176.



ANALYSIS 
C S HB 176 - RESERVATION OF WATER
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Intent

CSHB 176 provides a m e c h a n i s m  and a process for reserving stream 
flows and wa te r levels in some streams and bodies of wa te r for p u r ­
poses of fish and wildlife, recreation, and sanitary and water 
qu al it y purposes. Without the legislation, State authority to m a ke 
w a t e r  re servations for instream uses is unclear and inconsistently 
administered. All streams and lakes would not be affected. The 
amount of wa te r re se rv ed would be a percentage of the stream flow 
and w o u l d  be based on "instream" requirements.

The pr oc ed ur e es ta bl is he d by CS H B  176 follows the intent and 
m e c h a n i s m s  es ta bl is he d in the Al as ka Constitution and in the Water 
Use Act, AS 46.15. Ex is ti ng water rights are not affected in any 
w a y  by the provisions of this proposed measure. CSHB 176 utilizes 
gu id el in es of the Water Use Act requiring the Commissioner of 
Natu ra l Resources to follow established procedures in evaluating 
ap pl ic at io ns (public notice and comment period) and provides for 
public hearings. Cr it er ia detailed in the existing Water Use Act 
are also employed to determine that the proposed reservation is 
in the public interest. The criteria utilized to revi ew appl ic a­
tions include:

— economic effect

— impact o n  fish and game resources 

— public health aspects 

— ha rm to persons

— effect upon access to navigable or public waters

Re co mm en de d Revisions to CSIIB 176

1. Preference in gr an ti ng permits

Section 2 of CSHB 176 established a somewhat rigid rule that "when 

there are competing applications for water from the same source, and 
the source is insufficient to supply all applicants," that first 
pr ef er en ce in the gran ti ng of permits is given to public water supply

l i tt le °f lp v? h? (? £e n C e i °  r® se rv at io n= ° f ™ t e r .  This provision allows 
cases. oxlbll:Lty  and circumvent thorough an al ys is of individual
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Administration recommendation: Delete section 2 of C S H B  176.

2. Public r e v i e w

C S HB 176 is designed to be implemented under the administrative 
regulations of the parent law, the Water Use Act (AS 46.15).
Ge ne ra ll y that la w  provides that each water use application must 
be publicly advertised, reviewed comprehensively, and public 
h e arings held where the Commissioner determines it appropriate.
C S HB 176 also pr ovides guidelines for use by the Commissioner 
d u ri ng his review. These guidelines include: findings that
the rights of prior wa te r users are not affected, that a need 
exists, that there is unappropriated water available, and that 
the proposed re se rv at io n is in the public interest. The Water 
U s e  Ac t includes public interest criteria such as economic effects, 
effects on fish and game resources and public health, the effect 
of the loss of al ternate uses of water, and harm to other persons.

Ad m i n i s t r a t i o n  recommendation: The proposed amendment to AS 46.15.070(c)
(.Section 2 of the Sponsor Substitute) would direct the Commissioner 
to conduct public hearings and undertake a mo re detailed analysis if 
a m u n i c i p a l i t y  affected by the proposed reservation expresses concern 
re ga rd in g the application. The addition to line 11, page 2 of CSHB 
176 in the Sponsor Substitute makes direct reference to public 
interest criteria in the Water Use Act.

3. Wa te r Quality

Ma in ta in in g sufficient flows to reduce the impact of pollutants 
can be a significant factor in achieving water quality standards.
Pa g e  3, line 5 of CSIIB 176 adds "and maintenance of water quality" 
to the de fi ni ti on of beneficial use. The reference to water quality 
ne ed s clarification.

Ad mi n i s t r a t i o n  r e c o m m e n d a t i o n : Page 3, line 5, delete the semi-colon
after the word "quality" and add the words "standards as promulgated 
un de r AS 46.03.070."



Summary

1. Need for the bill:

Drought conditions in the western United States have resulted in serious damage to 
fish populations and other instream uses of water. Industries dependent on normal 
streamflows have been significantly damaged. Alaska is at a stage in its develop­
ment where such problems can be avoided with positive actions at the present time.

The Water Use Act directs the Commissioner of Natural Resources to take into account 
many factors before issuing a water use permit. One of the public interest consider­
ations in AS 45.15.080is "the effect on fish and game resources and on public recre­
ational opportunities". This and other sections of the Alaska Constitution and Water 
Use Act indicate that water can be reserved through existing law, but clarification of 
this authority is desirable before undertaking such a program.

2. Pr ov is io ns of the bill:

* Establishes a means of reserving water in a stream or lake for purposes 
such as maintaining sufficient water for fish populations.

* Clarifies the Department of Natural Resources' authority to reserve 
water from further appropriation.

* Establishes criteria for the issuance of a certificate.

* Is compatible with the Water Use Act (AS.46.15) which recognizes that 
public water supply is a preferred use of water that shall be granted 
preference over other appropriators and reservations of water.

* Specifies that the Commissioner oF Natural Resources shall consider 
applications for the reservation of water in a manner similar to 
that used for other water rights applications.

i
3. I m p a c t  of the bill:

Passage of MB 176 would allow the State to reserve stream flows and maintain lake 
levels before competition for the available water resource creates conflict situations. 
Reservation of water will have a beneficial effect on the future of important renew­
able resource inductries such as commercial fishing and tourism. The bill does not 
affect existing uses of water. It does provide ? mechanism For maintaining quantities 
of water whach are necessary for "instream" uses. As such, the process helps to clarify 
the availability of surface water by recording reservations of tfater along with other 
water appropriations. Development plans can then be formulated with full knowledge oF 
instream water needs.

4. Implementation and coordination:

HB 176 is the product of interagency efforts to draft a bill which accomplishes the- 
desired objectives and is administratively workable. Although the process of reserving 
water would be administered by DNR, significant coordination with the Departments of 
Fish L,.d Game and Environmental Conservation will continue to occur during the submission 
and review of applications. In addition, DNR and ADF&G are working on procedures for 
determining instream flow requirements. This bill is an important part of interagency 
efforts at state water planning that have recently received new direction and emphasis.



ADMINISTRATION SUBSTITUTE FOR HOUSE BILL NO. 176 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to the reservation of

water; and providing for an effective 

d a t e . "

BE IT ENACTED B^ THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. "S 46.15.030 is amended to read:

Sec. 46.15.030. WATERS RESERVED TO THE PEOPLE. Wherever

occuring in a natural state, the waters are reserved to the people

for common use and are subject to appropriation and beneficial

use and to reservation of instream flows and levels of w a t e r , as

provided in this chapter.

*Section 2. AS 46.15.070(c) is amended to read:

Within 15 days of publication or service of notice 

of the proposed appropriation or reservation of instream flows 

or levels of water as provided in sec. 145 of this c h a p t e r , an 

interested person or any general law, home rule or unified 

municipality, as defined under AS 29, containing all or part of 

the stream or body of water may file an objection. The 

commissioner may hold hearings upon giving due n o t i c e , however, 

if requested fo do so by an objecting municipality he shall 

hold a hearing within that m u n i c i p a l i t y . (AND) The commissioner 

shall grant, deny, or condition the application in whole or in 

part within 30 days of receipt of the last objection or at the 

conclusion of the hearing. Notice of the order or decision 

shall be served personally or mailed to any person or municipality 

(WHO HAS FILED AN OBJECTION.) filing an o b j e c t i o n .

*Section 3. AS 46.15 is amended by adding a new section to read: 

Sec. 46.15.145. RESERVATION OF WATER. (a) The State 

or any political subdivision or agency of the state may apply to 

the commissioner to reserve sufficient water to maintain a 

specified irstream flow or level of water at a specified point 

on a stream or body of water, or in a specified stretch of



stream, throughout the year or for specified times of the 

year, for protection of fish and wildlife habitat, migration 

and propagation, for recreation and park purposes, and for 

sanitary and water quality purposes.

(b) Upon receiving an application, the commissioner shall 

proceed in accordance w i th sec. 70 of this chapter.

(c) The commissioner shall issue a certificate reserving 

the water requested if he finds

(1) the the rights of prior appropriators will not 

be affected by the reservation;

(2) that a need exists for the reservation;

(3) thr.t there is unappropriated water in the source 

sufficient for the reservation; and

(4) that the proposed reservation is in the public 

interest, consistent with criteria in sec. 80(b) of this 

chapter.

(d) After the issuance of a certificate of reservation, the 

specified water shall be withdrawn from appropriation and the 

commissioner shall reject an application for a permit to 

appropriate the reserved water, except for public water supply.

(e) A reservation under this section does not affect any 

rights in existence when the certificate reserving water is issued.

*Section 4. AS 46.15.260(1) is amended to read:

(1) "appropriate” means to divert, impound, or withdraw a 

quantity of water from a source of w a t e r, or, in the case of a 

public agency, bo reserve water in accordance with sec. 145 of 

this c h a p t e r , for a beneficial use;

*Section 5. AS 46.15.260(2) is amended to read:

(2) "apropriation" means the diversion, impounding or 

withdrawal of a quantity of we ter from a source of water, or 

in the case of a public agency, the reservation of water in 

accordance with sec. 145 of this c h a p t e r , for a beneficial use;



*Section 6. AS 46.15.260(3) is amended to read:

(3) "beneficial use" means a use of water for the benefit 

of the a p p r o p r i a t o r , other persons or the public, that is 

reasonable and consistent wi t h  the public interest, including, 

but not limited to, domestic, agricultural, irrigation, 

industrial, manufacturing, fish and shellfish p r o c e s s i n g , mining, 

power, public, sanitary, fish and wildlife, (AND) recreational 

u s e s , and maintenance cf water quality standards as promulgated 

under AS 46.03.070;

*Section 7. This Act takes effect immediately in accordance 

w ith AS 01.10.07 0 (c).
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HB HOUSE BTLL NO. 176 by che Rules Committee by request o f the 
176 Governor, e n t it le d :

"An Act r e la t in g  to the rese rva tio n  of w a te r ; 
and provid ing  fo r  an e f f e c t iv e  d a te ."

was in troduced , read Che f i r s t  time and re fe rre d  to the
Resources Committee. *

"February A, 1977

The Honorable Hugh Malone 
Speaker o f the House 
A laska S ta te  L e g is la tu re  
Juneau , Alaska 99811

Dear Mr. Speaker:

Under the au th o rity  o f a r t .  I l l ,  s ec . 18 of the A laska 
C o n st itu tio n , and in  accordance w ith  AS 2 4 . 3 0 . 0 6 0 ( b )  
and the Uniform Rules of the Alaska S ta te  L e g is la tu re ,
I  am transm itting  a b i l l  to  a llow  a rese rva tio n  of 
instream  flows and le v e ls  of water fo r the b e n e f it  of 
f is h ,  w i ld l i f e ,  ro c reu tio n , and fo r the maintenance of 
w ater q u a l it y .

. Th is  b i l l  i s  an amendment to  the s t a t e ’ s Water Use A ct, 
AS 4 6 . 1 5 ,  and 1b designed to permit s ta te  agencies and 
p o l i t i c a l  subd iv is ion s to  apply fo r an order rese rv in g  
a c e r ta in  q u a n tity , le v e l or flow  of w a ter , w ithout 
a c tu a lly  d iv e r t in g  i t  from i t s  source.

The b i l l  doe3 not represent a s ig n if ic a n t  departure from 
e x is t in g  law . The A laska C o n stitu tio n , fo r example, in  
a r t .  V I I I ,  sec . 13, s ta te s  th at wator of the s ta te  may 
bo appropriated sub ject to -,"the gcinpral re s e rv a t io n -o f  
f is h  and w i ld l i f e . "  A lso , 3 0 c b .  00 and 260 of the 
Water Use A ct, d ea lin g  w ith  permit issuance and d e f i ­
n it io n s , r e s p e c t iv e ly , e x p l i c i t l y  recognize the value 
o f  wator fo r f is h  and w i ld l i f e ,  re c re a t io n , and p u b lic  
h e a lth . I t  i s  our b e l ie f  that e x is t in g  law would a llow  
such a rese rva tio n  of water to be made’. However be­
cause of u n certa in ty  caused by case law in  o ther s ta te s  
which hold th at appropriated water must be d iverted  
from i t s  source , a c la r i f ic a t io n  of the A laska Water 
Use Act is  necessary .
The b i l l  would g iv e  re s e rv a t io n s , a f t e r  p u b lic  wator 
supply , for f ish  and w i ld l i f e ,  r e c re a t io n , or water 
q u a l it y  a p reference over other a p p lic a t io n s , i f  there 
are  competing ap p lica tio n s  fo r use o f wator from the 
same source. This seems to be im p l ic it ly  recognized in 
the s ta te  co n s t itu t io n a l p rovis ion  mentioned above, 
w ith  resp ect to f is h  and w i ld l i f e ,  and i t  i s  c e r ta in ly  
reasonab le to assume th at rec rea tio n  and maintenance of 
w ater q u a lity  are p u b lic  uses which should lik e w ise  bo 
g iven  some p r io r i t y .

I

t
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HOUSE JOURNAL 

SUPPLEMENT No. 13

H B
176

Dept, o f  F iv l ronn e n t a l  Co n s e r v a t i o n :
This  b i l l  w i l l  have  nln in .n l f i s c a l  li tpac t  on th e  Dept.

Dopt. o f  N a tu ra l  Reso u r c e s  (FY 70 Coat E s t im a te s )
1. Lind Management O f f i c e r  111 

(o) P e r s o n a l  S erv ice*
L-nJ Kinngrmrnt O f f i c e r  I I I  (6 wont ha)

2. T rav e l  -  A d ju d ic a t i o n ;  Hearings  e t c .

3 .  Cojit f a c t u a l  -  A d v e r t i s e m e n t

4.  C o m o d i t l c o  -  O f f i c e  S u p p l ie s

5. Equipment -  Desk and Chairs

Dept, o f  F ish  and Cnnr ( FT 78 Cost E s t im a te s )

1. T rav e l  c o s t s  f o r  c o o r d i n a t i o n  w i th  F e d e r a l  and S t a t e
ag e n c ie s .

2. C o n t ra c tu a l  -  A dver t i sem ents

1 4 .224 .0

300.0

2 0 0 . 0  

200.0

 300 .0
1 5 .6 2 4 .0

1.0

1.2
2.2

/

No. 13 h» e« al

HB
176

JlfCAI. .NOTE. 

HOUSE BILL NO. 176____
R EQ U E S T
BHI/Resolu lion N o .________________
Tillc An Act R e l a t i n g  t o  t h e  R yco rvn t lon o f  Water
Requested b v O f f ic e  of  tl ie Ccvcrnor

; > ■■

<£!tii*. *.

. .  •» * V:- * -  -

February &, 1977

4» • v»

_ Date January 24. 107/
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FISCAL DETAILAgency Affected ^ D rp t s .  N a tu ra l Rcoqnrreg , Plwh and Co we, Environmen t a l  Cun ay.____
hu f.u iii Category A1 fciicd F ish  and WU»il i f e ,  C»»Ja _______      , _ . . r . . . . . .
Qlldgrt Request Unil(s) Affected iu t . l t . i t . I.md and Wat e r r* magi-muit_________________

(Thousands of  Dollars) • I

FUNDING (Thousands of  Dollars)

F Y 7 7 - , f V 7 R FY 7? FY R0 .s i FY 8?
100 PERSONAL SERVICES 14.2 29.5 32 .5 34.1 38.2
700 TRAVEL 1.5 3 .0 2 .6 2.7 3.4

^00 CONTRACTUAL 1.4 2.9 3.2 3 .6 3.9
<100 COMMODITIES .2 .3 .4 .4

300 F.OUIPMI’NT .2
LAND & STRUCTURES

700 GRANTS. CLAIMS. ETC.

TOTAL
17.8 . 3 5 . 6 38.8 40 .8 •45.9

GENERAL FUND
r 17.8 35.6 38.8 40 .8 • 45 .9

FEDERAL FUNDS
OTHER ($necifv)

JgSIJlQVS

FUl.t,  TIME I
PART TIME
TEMPORARY , , _____ ' .......... :  1 " . . 1

tt
: -

II

III. ANALYSIS (See Fiscal Nole Preparation Instructions, Section III)

This  F loco l  Note re p r o s e n to  thu  combined f i s c a l  l o p n c t s  on t b a  D ep ta .  of  
Envi ronmen tal  C o n s e rv a t io n ,  N a tu ra l  Resources , and F is h  and Cano.
A. Assumption*

1.  Department o f  F l t h  and Cano w i l l  submit no more than  100 a p p l l e s t  Ions 
p e r  y e a r ,  d u r in g  f i r s t  .y ea r  and no more than  200 d u r in g  th e  fo l low ing  
two y e a r s .

2 .  R e g u la t i o n s  w i l l  have to  be w r i t t e n / r e v i s e d  and ado p ted .
3. Measurement a n d / o r  d e t e r m i n a t io n  o f  l o v c l s ,  q u a n t i t i e s ,  f lo w s ,  e t c . ,

bo th  s u r f a c e  and ground v o t e r ,  w i l l  bu made.

D. Program Summary —  In  a d d i t i o n  to  reduc ing  back log , pe r s o n n e l  w i l l  bo 
r c q u l r u d  t o  a d j u d i c a t e  now a p p l i c a t i o n s  under  t til a n e t ,  and to  e t c  th a t
r e g u l a t i o n s  a r e  a d op ted .  I t  I s  assumed th a t  I t  w i l l  be u lx  months befo re
a p erson  1* h i r e d  nnd under  way th e  f i r s t  y e a r .

F lo co l  Note -  An Act R e s e r v a t io n  of Water (Seu Attochmcnto)

IV. DATE . J J 2 W 2 _________________PREPARED BV  --------------------------------
a g e n c y iijiiis/-----------

O rig ina l: Legislative F inance PHO N E  _ ------------- ------ —
ex; UuJrel and M jnar.c inen l

Prime Sponsor (First Legislator Named)

•M vj.

*iy *•} ’



208 HOUSE JOURNAL February 4, 1977

HB HOUSE BILL NO. 176 by the Rules Committee b y  request of the 
176 Governor, entitled:

was Introduced,.read the first Jime and referred to the 
Resources Committee.

The Honorable Hugh Malone 
Speaker of the House 
A l a s k a  State Legislature 
Juneau, Alaska 99811

D ear Mr. Speaker:

Under the authority of art. Ill, sec. 18 of the Alaska 
Constitution,, and in accordance w ith AS 24.30.060(b) 
and the U n iform Rules of the Alaska State Legislature,
I a m  transmitting a bill to allow a reservation of 
instroam flows and levels of water for the benefit of 
fish, wildlife, recreation, and for the maintenance of 
water quality.

This bill is an amendment to the state's Water Use Act, 
AS 46.15, and is designed to permit state agencies and 
political subdivisions to apply for an order reserving 
a certain quantity, level or flow of water, without 
actually diverting it from its source.

The bill does not represent a significant departure from 
existing law. The A.aska Constitution, for example, in 
art. VIII, sec. 13, states that water of the state may 
be appropriated BUbject to "the general reservation of 
fish and wildlife." Also, secs. 80 and 260 of the 
Water Use Act, dealing with permit issuance and defi­
nitions, respectively, explicitly recognize the value 
of water for fish and wildlife, recreation, and public 
health. It is our belief that existing law would allow 
such a reservation of water to be made. However b e­
cause of uncertainty caused by case law in other states
which hold that appropriated water must be diverted
from its source, a clarification of the Alaska Water 
Use Act is necessary.
The bill wo u l d  give reservations, after public wator t
supply, for fish and wildlife, recreation, or wator 
quality a preference over other applications, if there 
are competing applications for use of water from the 
some source. This soems to be implicitly recognized in 
the state constitutional provision mentioned above, 
w i t h  respect to fish and wildlife, and it is certainly 
reasonable to assume that recreation and maintenance of 
w a t o r  quality are public uses which should likewise bo 
given some priority.

"An Ac t  relating to the reservation of water; 
and providing for an effective date."

I t '
February 4, 1977

I



February A, 1977 SUPPLEMENT

P g £ t . o f  Envi r onmental  C o n s e rv a t io n :
This b i l l  v l l l  have s l n l o ^ l  l s c a l  impect on the  Dept.

?cp t .  o f  N a tu ra l  Resources  (FY 78 Coat E s t im a te s )
1. Lind Management O f f i c e r  I I I  

(a )  P e r s o n a l  S e r v i c e s
Land Management O f f i c e r  I I I  (6 months)

2 .  T ra v e l  * A d ju d ic a t io n ;  H earings  e t c .

3 . C o n t r a c tu a l  -  Adver ti semen t

4. C o r a o d l t l c a  -  O f f i c e  Supp l ie s

3. Equipment -  Dealt and Chairs

Dept, o f  F ish  and Cane ( FY 78 Cost E s t l a a t c s )

1. Trave l c o a t s  f o r  c o o r d i n a t i o n  w i th  F ed e ra l  and S t a t e
ag e n c ie s .

2. C o n t r a c tu a l  -  A dver ti sem ents

No. 13 h» e» al February A, 1977...

HB
176

FISCAL NOTE. 

HOUSE BILL NO. 176REQUEST
Dill/Resolution No..____________________
TjiJc An Act  R e l a t i n g  t o  t h e  R e s e r v a t i o n  o f  W ate r
Requested b y O f f ice  o f  th e  Cover t nr _ Date J a n u a r y  7 4 ,  1V7J

II. FISCAL DETAIL
Agency Affected Depts.  K a tu ra l  Resources .  F i s h  and Cane, Environmenta l Consv.
f to g n m  Calcrorv AUcclcd U n d . _________________________________
Budget Request Unit(s) Affected..

i.. . .
H a b i t a t ,  Land and  W ate r Management

fX PEKD ITtmrS  (Thousands of  Dollars)

FY 17 FY 78 FY 79 FY 80 FY 81 FY 82
100 PERSONAL SERVICES H . 2 39.5 33.5 V',.! 33,?
200 TRAVEL 1.5 3 , 0 . . . 3 - 6 . 2.7 3.4
rioo  r o N T R A rr i J A i . 1.4 . . ' • 3.6 3-9
<00 roM M n n iT iP S .?

. . . .  
.2 .3 ■4 ■<

500 POIMPMPNT ■5 . S ®
000 LAKI) A STRUCTURES
TOO C.RANTS. C! AIMS ETC ‘ . . • 1 »

TOTAL
17.8 38.8 <0.8 45 .9

F UNDING (Thousands o f  Dollars)

P I -N F R A L  FU N D 17.8 3 5 .6 3 8 .8 4 0 .8 4 5 .9

I I  D I . U a I  f u n d s

O T H E R  (S n rc ifv )

/
•

POSITIONS

EULLUMli___
J M U l M l i ____
T E M P O R A R Y —

til.  ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

Thle F i s c a l  Hot* r e p r e s e n t s  tho  combined f i s c a l  im pac ts  on th a  D ep ts ,  of  
Environmental c o n s e r v a t io n ,  N a tu ra l  Resources , and F is h  and Ciiae.
A, Assumption*

1, Department o f  F i s h  and Ca-.s w i l l  submit no more than  100 a p p l i c a t i o n s  
p e r  y e a r ,  d u r in g  f i r s t  y ea r  and no more than 200 d u r in g  th o  fo l lo w in g  
two y e a r s .

2 ,  R egu la t ion s  w i l l  luivu to  bo w r i t t e n / r e v i s e d  and adop ted .
3* Measurement an d /o r  d e t e r m in a t io n  o f  l e v e l s ,  q u a n t i t i e s ,  f lo w s ,  e t c , ,

bo th  s u r f a c e  and ground w a te r ,  v l l l  bo mads.

B. Program Suwnary - -  In  ,‘d d i t i o n  to  red u c in g  back lo g ,  p e r s o n n e l  w i l l  be
r e q u i r e d  to  a d j u d i c a t e  now a p p l i c a t i o n s  un der  t h i s  a c t ,  and to  ova th a t
r e g u l a t i o n ;  o re  ed up lud .  I t  i s  assumed th a t  i t  w i l l  be s i x  months b e fo re
a per son  i s  h i r e d  nnd under  way thu  f i r s t  y e a r .

F i s c a l  Koto -  An Act  Res e rv a t io n  of  Wator (See Attachments)

IV. DATE  PUCPARIU) 0V ------------------ ------------------
A G E N C Y , --------------------------------------

Original: Legislative Finance PI IONII _ _       —
cc: Hudrct nnd Manaccnunl

Prime Sponsor (I ' lut Lrgnlator I -imcd)
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M E M O R A N D U M February 14, 1977

SUBJECT: An Analysis of HB 176, Relating to the Reservation of Water 
(W.OJ  3383)

TO: The Honorable Sally Smith

FROM: George UtermohleL/ i,
Research Anal'jzqJ.LJ.

House Bill 176, relating to the reservation of water, was introduced by 
the governor and contains amendments to the Water Use Act (AS 46.15.010- 
.270). The effect of the amendments is to provide for the reservation 
of stream flows or v/ater levels by the Commissioner of Natural Resources 
at the reque't of local governments or state agencies.

EXISTING LAW

Article VIII, section 13 of the Alaska Constitution subjects to appro­
priation all surface and subsurface waters controlled by the state. Any 
appropriation of v/ater, except for a public water supply, is limited to 
the use for which the v/ater is appropriated and is also subject to 
preferences among beneficial uses and a general reservation of v/ater for 
fish and wildlife. The Water Use Act implements the constitutional 
provisions relating to v/ater rights.

The right to appropriate (use) water is obtained only by an application 
to the Commissioner of Natural Resources. When the Commissioner receives 
an application for water, he must publish a public notice and notify the 
Departments of Fish and Game and Environmental Conservation to that 
effect. The Commissioner issues the permit to appropriate water if he 
determines that:

1. rights of a prior users will not be unduly affected;

2. the proposed means of diversion or construction are adequate;

3. the proposed use of v/ater is beneficial; and

4. the proposed appropriation is in the public interest.



In determining the public interest, the Commissioner shall consider:

1. the benefit to the applicant resulting from the proposed 
appropriation;

2. the effect of the economic activity resulting from the pro­
posed appropriation;

3. the effect on fish and game resources and on public recrea­
tional opportunities;

4. the effect ori public health;

5. the effect of loss of alternate uses of water that might be
made within a reasonable time if not precluded or hindered by
the proposed appropriation;

6. harm to other persons resulting from the proposed appropria­

tion;

7. the intent and ability of the applicant to complete the 
appropriation; and

8. the effect upon access to navigable or public waters.

When there are competing applications for water from the same source, 
and the source is insufficient to supply all applicants, the Commissioner 
shall give preference first to public water supply and then to the use 
which alone or in combination with other foreseeable uses will con­
stitute the most beneficial use.

When the permitholder has completed construction of the facilities to 
appropriate water and appropriations have begun, the Commissioner issues 
a certificate of appropriation if the conditions of the permit are 
followed.

The use of water for a public water supply is preferred above all other 
uses, however, a user who exercises his preference right must agree to 
compensate permit and certificate holders who have established prior 
rights to the water.

Water rights are attached to the land where the water is used unless the 
Commissioner has approved the severance of appropriated water from the 
land where it is used. If the Commissioner does permit the severance, 
water rights may be sold, leased, or transferred.

The use of less than 1,000 gallons per day for domestic use and the use
of water in a remote location which does not affect other uses are
exempt from the requirement to apply for a water use permit under regulations

I.--.. . . .  mm bbm m ttasaHMaBflBsataaas aaEsaaffiBaaEaaiaaoflricaaaaaa



The Honorable Sally Smith -3- February 14, 1977

issued by the Commissioner. Those who take advantage of the exemption 
are generally encouraged to apply for a v/ater use permit because rights 
to water on the basis of prior use are not recognized unless the prior
use has been recorded with the Commissioner.

AMENDMENTS TO THE WATER USE ACT.BY HB 176

House Bill 176 amends the Water Use Act as described below.

Section 1 amends AS 46.15.030 to provide for the reservation of
stream flows and water levels, as a form of appropriation.

Section 2 amends AS 46.15.090 by giving preference to reservations 
of stream flows and water levels over other beneficial uses of 
water when there exists competing applications for water from one 
source which exceed the amount available. The preference granted 
to applications for water needed for public water supplies over all_ 
other applications is unchanged.

Section 3 amends the Water Use Act by adding a new section which 
establishes the reasons for which water can be reserved and the 
procedures by which reservations are granted. Any local government 
or state agency may apply to the Commissioner of Natural Resources 
for a reservation of sufficient water at a specified point in a 
stream or body of water for all or any part of the year, if it is 
necessary to protect fish and wildlife or it is for park, recrea­
tion, sanitary or water quality purposes. The request for a 
reservation of water is subject to the same procedures as other 
applications for appropriation. (The only exception is found in 
section 2 of HB 176.)

The Commissioner is authorized to grant the reservation of water, . 
if he finds that the prior rights of others are not adversely 
affected, that there exists sufficient unappropriated water, that a 
need exists, and that it is in the public interest. All existing 
rights are protected from adverse impacts if a certificate of 
reservation should be granted.

Section 4 amends the definition of "appropriate" to include reser­
vation of water at the request of a public agency.

Section 5 amends the definition of "appropriation" to include the 
reservation of water at the request of a public agency. The 
definition of "beneficial use" is amended to specifically include 
the maintenance of v/ater quality. Standards for water quality are 
established by the Department of Environmental Conservation in 
compliance with the Federal Water Pollution Control Act. Alaska's 
v/ater quality standards are found in AAC 18.70.



EFFECT OF H3 176 ON EXISTIMG LAW

House Bill 176 amends the existing law by specifically allowing public 
agencies to reserve stream flows and water levels for fish and wildlife, 
parks and recreation, and sanitation and water quality. The application 
by a public agency to reserve water is treated as all other requests for 
water. When the application is received, the Commissioner must publish 
notices in newspapers. If there is any objection, the Commissioner must 
hold a public hearing. Before the approval of a reservation, the 
Commissioner must determine that the reservation would not interfere 
with prior appropriations, that adequate water is available, and that 
the reservation is needed and is in the public good.

The only difference between the reservation of water and other non­
public water supply uses is that when the number of applications for 
water use is greater than that available, the application for a reser­
vation of water shall have second preference, after public water supplies, 
but before other applications. All water rights are determined o r  a 
first come, first served basis. If valid rights exist to all the v.ater 
in a stream, no additional rights to use water from that stream is 
possible. The only exception is that applications for water for public 
water systems can take precedence over valid existing rights (including 
reservations of water) but the public water utility must compensate 
prior users.

It is possible that the reservation of certain stream flows or water 
levels will preclude other water uses in the future. This bill seeks to 
make it public policy that reservation of water for permissible uses is 
as important as appropriations for other purposes. HB 176 makes the 
existence of flowing water or certain water levels a valid use when such 
use of v/ater is fur wildlife and fish, parks and recreation or sanitation 
and maintenance of water quality. This bill would make it possible to 
reserve water for those reasons just listed in order to establish a 
legal right of priority.

The Alaska Constitution gives a preference for the use of water to fish 
and wildlife. This bill establishes a formal procedure by which water 
may be reserved for fish and wildlife. Federal pollution control laws 
could have the effect of requiring the state to reserve water for 
sanitary or water quality reasons because certain minimum stream flows 
may be necessary to insure that pollutants which may arise from indus­
trial or domestic waste are sufficiently diluted. Parks and recreation 
as a justification for a reservation of water are the uses of water 
which do not already have a stated or implied existence in state or 

federal law.

GU:mo
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Me mo to: Rep: Sally Smith

F r o m : Ruth

Date: Feb. 21, 1977

Re: Conversation in office with Phil Holdsworth

HB 156: The issue of agricultural preference for land
is "hot" all over the nation. The preference should not 
exclude other uses that mi gh t be determined in the future—  
determinations made on information not now available, or 
contemplated. Also, the Committee should keep in mind that 
the waste heat bill is tied closely to the agricultural use 
s i t u a t i o n .

HB 159: Holdsworth would hate to see resources separated
from each other within the state. They are too interdependent. 
State Departments would end up fighting among themselves.
All of the issues relate to land, and should remain together. 
Instead of consolidating the state, wh ic h is the expressed —  
desire of the governor, this would expai.d state government.
Each department wo ul d tend to be compet-'ng. B u t — as the bill 
stands, Holdsworth sees no major problem with it.

HB 176: According to Holdsworth, this bill is dangerous.
The reservation for mi ni mu m flow could preclude future uses 
for public water supply. It is "cloudy" as to wh o would 
currently have a "claim" on the water — a reservation--at 
the time the bill would go into affect. Wh a t  happens 
to future public water supplies— in situation wh er e they 
do not now need the water? At that time, w h o  gets the 
water?

IIB 40: The Forestry area should be strengthened by this bill.

HB 2: The homesites could be a good thing, if adequately planned

HB 211: It is unclear wi th present wording whet he r the three
commissioners from the state could, or would be state employees. 
Also, would this commission take effect before the LUPC 
disbanded? Re. the $250 per day compensation, Holdsworth 
says that, from his experience on the LUPC, this is de fi ni te ly 
not out of line.

H 10
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Memo to: Rep. Sally Smith

F r o m : Ruth

Date: Feb. 21, 1977

Re: Conversation in office with Phil Holdsworth

HB 156: The issue of agricultural preference for land
is "hot" all over the nation. The preference should not 
exclude other uses that mi gh t be determined in the future—  
determinations made on information not now available, or 
contemplated. Also, the Committee should keep in mind ti at 
the waste heat bill is tied closely to the agricultural use 
si t u a t i o n .

HB 159: Holdsworth would hate to see resources separated
from each other within the state. They are too interdependent. 
State Departments would end up fighting among themselves.
All of the issues relate to land, and should remain together.

.. .... Instead of consolidating the state, which is the expressed ... .
desire of the governor, this would expand state government.

•' • Each department would tend to be competing. Bu t— as the bill •
stands, Holdsworth sees no major problem with it.

IIB 176: According to Holdsworth, this bill is dangerous.
The reservation for minimum flow could preclude future uses 
for public water supply. It is "cloudy" as to who would 
currently have a "claim" on the water — a reservation— at 
the time the bill would go into affect. What happens 
to future public water su pplies— in situation where they 
do not new need the water? A t  that time, who gets the 
water?

HB 40: The Forestry area should be strengthened by this bill. •_

HB 2: The homesites could be a good thing, if adequately planned

HB 211: It is un'. Tear with present wording whether the three
commissioners from the state could, or would be state employees. 
Also, would this commission take effect before the LUPC 
disbanded? Re. the $250 per day compensation, Holdsworth 
says that, from his experience on the LUPC, this is definitely 
not out of line.

H



From: Ruth

Re: Co nv er sa ti on in office with Rep. Smith, Sharon
Lobaugh, Marl ys Burnett, Sandy Sagalkin, a n d  M i c h a e l  ^aill.

Date: Feb. 21, 1977

Subject: HB 176— Re se rv at io n of Wa te r

K a i l l — Dept, of Fi s h  and Game, Sportfish Division.
F i sh and Game need to ma ke sure that enough w a t e r  is 
available to ensure the survival of v.he w i l d l i f e  they 
of fi ci al ly ar e-mandated to represented. I n  m a n y  instances, 
the wa te r can't be appropriated legally unless y o u  taka it 
o u t  of the stream. Al as ka is one of the states that cu rr en tl y 
has ap propriation only if you take the w a t e r  ou t of the stream.

Sagalkin: M o st states had laws saying you had to divert
wa te r from its source to obtain a wa te r right. T h i s  bill 
is an effort to clarify that "in place wa te r right" is legal.
In Alaska, uses for F i sh and Wi ldlife are c o n s i d e r e d  to be 
"beneficial" uses. But leaving the water in its original 
s t re am— in p l a c e — for habitat, is Ottter than di v e r t i n g  for 
a hatchery (Lobaugh c o m m e n t ) . Most w e s t e r n  states have 
changed to "in place" be ne fi ci al uses, and m o s t  of these 
changes are recent.

Sagalkin: (In response to qu es ti on from Rep. Smith) Th er e
is a pr ob le m w i t h  Section .90 of the bill. T h e r e  are now 
1800 pend in g aplications for wa te r reservation. Th er e is 
no intent on the p a rt of the Departments to "bump" these
aplications. Ma yb e this Section .90 should be se parated
into two parts. (Sagalkin wi ll have su ggested arn:-*-idment 
word in gs av ailable by Monday)

Lobaugh: (to Sagalkin) W h a t  about allocations r. . being 
completely used, such as A u k e  Bay?

Sagalkin: The wa te r wo ul d still have to be al l o c a t e d  on an
available basis, considering the previously a p p r o v e d  uses.

Memo to: Rep. Sally Smith



The ea rliest filed wo ul d be considered first. Th e  Dept, 
of Natu ra l Resources says that prior ap li ca ti on s should b e  
considered, but there could be a situation w h e r e  the Co n­
servationists ma y not w a n t  that. The bill isn't clear.

Ka il l- Th e Dept, of Fish and Game, Sportfish Division, is 
re viewing ex isting "flow" technology. However, it gets 
expensive. A n  indexing system is necessary. E x i s t i n g  
flows m u s t  b  e d e t e r m i n e d — i.e. low season, h i g h  season, 
w i d t h  of stream, etc. A  wa te r system prof il e is roughed 
o u t  on "instream flows", then Alas ka n systems are figured 
in to the profile. Flows are documented w i t h i n  a system 
a n d  by season. Esti ma te d mi ni mu m flows are b a s e d  on w h at 's 
required. (Water flow bases include the amou nt nece ss ar y 
to ca rr y sediment out.)

K a i l l — A  grant for studying non-point poll ut io n is being 
contemplated. (Adequate flows mi nimize the contaminants)
It is ne ce ss ar y to:

A p p l y  existing technology to Alaska 
Relate to w h a t  w e  already know about Al as ka
A p p l y  for appropriations so as to mi ni mi ze a l r e a d y  e x i s t i n g  
areas of controversy and resolve those conflicts early.

F i sh and Game w i l l  apply first so that the fish get priority. 
The Sportfish staff will probably be gi n w o r k  on this issue 
from the An ch or ag e area, then branch out.

Fi s h  an d Game acts as agent for the fish now. T h e  bill 
clarifies that right. Under Title 16:

Protect the resource
Make sure peop le get benefit from the r e s o u r c e

Lobaugh: W h a t  w i ll Fish and Game request? W i l l  it be on a
stream by s t re am basis?

Kail).— M a ny streams have small r u ns— as low as 30 fish—  
bu t mi le s and miles of coastline mean lots of fish are 
affected. The bill doesn't change m u c h  at a l l — it just 

clarifies.

Wa te r is a limited resource.
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HOUSE RESOURCES COMMITTEE

Alvin Osterback, Chairman

February 24, 1977

Memo to: Alvin Osterback

From: Resources Subcommittee on
Parks, Timber and Landi 
Sally Smith, Chairmc

Pouch V, State Capitol 
Juneau, Alaska 99811 

(907) 465-3715

R e : HB 176

The Subcommittee on Parks, Timber and Lands has discussed 
KB 176 - Reservation of Water - and recommends that it be 
given a Do Pass by the Resources Committee.

Respectfully Submitted, 

Sally # m i t h , r>Chairman

Eliason
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April 5, 19j7

SUBJECT: Definition of "Public Water Supply" (W.O. #3936)

TO: The Honorable Sally Smith

FROM: George Utermohjk j ,
Research AnaT'ystW-

The term "public water supply," for the purposes of determining "bene­
ficial use" under the Water Use Act (A.S. 46.15), has not been defined 
by statute. In order to find a definition one must go to the adminis­
trative regulations adopted by the Department of Natural Resources under 
the authority of the Water Use Act (11 A.A.C. 72.010-.300). Those 
regulations promulgated by the Department of Natural Resources have 
adopted by reference the definition used by the Department of Health and 
Social Services (7 A.A.C. 14.020(1)). Thus, the definition of "public 
water supply" for the purpose of implementing the Water Use Act is as 

follows:

A "public water supply" shall mean any water supply 
and all parts of the collection, treatment, transmission 
and distribution works of such supply which is officially 
designated as a "public water supply." Public water 
supplies shall include but not be necessarily limited 
to supplies made available to residents of a community 
such as a municipal corporation, public utility dis­
trict, village, town, subdivision, or any other area 
within the jurisdiction of a duly constituted authority 
which is authorized to provide, operate or control a 
v/ater supply system or any water distributed, sold, or 
made available to 25 or more consumers forjdrinking, 
culinary or ablutionary purposes.

The above definition of "public water supply" has been used by the 
Department of Health and Social Services since at least 1959 and by the 
Department of Natural Resources since 1967.

I have found no court cases which have challenged or refined this 

definition.
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The definition of "public v/ater supply" could be changed at any time in 
one of three ways: First, the Department of Health and Social Services
could amend its regulation which defines the term "public water supply;" 
second, the Department of Natural Resources could rescind its regulation 
which adopts the Department of Health and Social Services definition and 
promulgate a new regulation containing a new definition of "public water 
supply;" and third, the legislature could amend the Water Use Act by 
adding a definition of "public water supply."

However, until one of those events occurs, the definition of "public 
water supply" for the purposes of the Water Use Act and HB 176 is that 
adopted by the Department of Health and Social Services.

GU: jm



01-001B
STATE 
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TO:
' r

Sally Smith 
House Resources

DATE « April 5, 1977 (

m e a d y  
^ g i s l a t i v e  Liason 
Dept., of Natural Resources

subject: Definition of Public Wa te r 

Supply

The Department has finally been able to agree on the m o st 
appropriate language for a definition of a "public wa te r 
supply" if the Resources Committee deems it ne ce ss ar y for 
inclusion in the committee substitute for HB 176.

A  "public water supply" shall mean any water supply and 
all parts of the collection/ treatment, transmission and 
distribution works of such supply which is officially 
designated as a public water supply. Public water supplies 
shall include but not be limited to supplies ma de av ailable 
to residents of a community such as a municipal corporation, 
public utility district, village, town, or any ot he r area 
within the jurisdiction of a duly constituted au th or it y 
which is authorized to provide, operate or control a water supply 
system where water is distributed, sold or made available 
for drinking, culinary or ablutionary purposes.

Designation of a public water supply is authorized pu rsuant 
to 7AAc 14.310.
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by law . Leases and  p erm ils  giving th e  exclusive 
righ t o f  ex p lo ra tio n  fo r th ese  m inera ls fo r specific 
periods and  areas, su b jec t to  reaso n ab le  c o n c u rre n t 
ex p lo ra tio n  as to  d iffe re n t classes o f  m inerals, m ay  
be au th o rized  by  law . L ike leases an d  p e rm its  giv­
ing th e  exclusive r ig h t o f  p ro sp ec tin g  b y  geophysi­
cal, geochem ical, a n d  sim ilar m eth o d s fo r  all m in er­
als m ay  also be  a u th o riz ed  by  law .

• SEC T IO N  13 . A ll su rface  a n d  subsu rface  w aters  
reserved to  th e  p eo p le  fo r  co m m o n  use, ex cep t 
m ineral an d  m edicinal w aters, a re  s>_oject to  a p p ro ­
p ria tio n . P rio rity  o f  a p p ro p ria tio n  shall give p rio r 
righ t. E x ce p t fo r p u b lic  w a te r supp ly , an  a p p ro ­
p ria tio n  o f  w a te r shall b e  lim ited  to  s ta ted  p u r­
poses and  su b jec t to  p re feren ces  am o n g  beneficial 
uses, co n c u rre n t o r  o th erw ise , as p rescribed  by  law , 
and to  th e  general reserv a tio n  o f  fish an d  w ildlife.

SECTIO N  14 . F ree  access to  th e  navigable o r 
public  w aters o f  th e  S ta te , as d e fin ed  b y  th e  legisla­
tu re , shall n o t  be  d en ied  an y  c itizen  o f  th e  U n ited  
S tates o r  re s id en t o f  th e  S ta te , e x c ep t th a t  th e  
legislature m ay b y  general law  regu la te  and  lim it 
such access fo r  o th e r  beneficial uses o r public  p u r­
poses.

SECTIO N  15 . N o exclusive rig h t o r special p riv i­
lege o f  fishery  shall be  c rea ted  o r  au th o rized  in  th e  
na tu ra l w aters o f  th e  S ta te . T his sec tio n  does n o 1 
re s tr ic t th e  p o w er o f  th e  S ta te  to  lim it e n try  intv. 
any  fishery  fo r  pu rp o ses o f  re so u rce  con serv a tio n , 
to  p rev en t eco n o m ic  d istress am ong  fisherm en and  
th o se  d ep e n d en t u p o n  th em  fo r  a  livelihood an d  to  
p ro m o te  th e  e ffic ien t d ev e lo p m en t o f  aq u acu ltu re  
in th e  S ta te .

(Tho amendment to this section was approved by the 
voters of the State, August 22,1972. This amendment add­
ed the second sentence.)

SECTIO N  16. N o person  shall be invo lun ta rily  
d ivested  o f  h is rig h t to  th e  use o f  w aters, h is
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of HB No. 176 

( R ese rvation of Water)

P u r p o s e s  o f  Bill

This b i l l - - p u r e  a nd si mple - - i s  d e s i g n e d  to help 

the state e n s u r e  that stream s and o t h e r  b o d i e s  of w a t e r  

c o n t a i n  e n o u g h  w a t e r  for fish. It lets the state act like 

a n y  o t h e r  p e r s o n  or b u s i n e s s  and a p p l y  for an a p p r o p r i a t i o n  

for the w a t e r  it needs. The n e e d s  of the p r i v a t e  a p p r o p r i a t o r  

are s t r i c t l y  h i s  o w n - - p e r s o n a l  consumption, w a t e r  for industrial 

processes, etc. The n e e d s  of the state, on the o t h e r  hand, 

are p u b l i c - - e v e r y o n e  benefits. The p u b l i c  p u r p o s e s  for 

w h i c h  w a t e r  can be a p p r o p r i a t e d  are s p e l l e d  out in the 

b i l l - - t h e  p r o t e c t i o n  of fish and w i l d l i f e  habitat, m i g r a t i o n  

a nd prop agation, r e c r e a t i o n a l  and p a r k  p u r p o s e s  and sanitary 

and w a t e r  q u a l i t y  purposes.

Water, W a t e r  E v e r y w h e r e ?

J u n e a u  d i s torts our v i e w  of the problem. Since it 

is d i f f i c u l t  to s t a y  dry in Juneau, how, p e o p l e  say, can we 

p o s s i b l y  h a v e  w a t e r  p r o b l e m s ?  But here are the facts and 

they b e l i e  the a q u a r i u m - l i k e  a t m o s p h e r e  of Juneau: The Sag

R i v e r  on the N o r t h  Slope flows at 10,000 lo 20,000 c i b i j 

feet per s e c o n d  (cfs) in June; in the w i n t e r  w h e n  m o s t  of 

the w a t e r  freezes, at 1.6 cfs. O v e r - w i n t e r i n g  fish must 

then search out u n d e r - i c e  pools to survive; m u s t  compete, at 

times w i t h  N o r t h  Slop e d r i lling and c o n s t r u c t i o n  camps for a 

m e a g r e  resource. E v e n  s o u t h - e a s t  A l a s k a  has its disti nct



problems. R e c e n t l y  glaciated, s o u t h e a s t e r n  soil has extremely 

poor w a t e r  h o l d i n g  a b i l i t i e s  and r e q u i r e s  steady p r e c i p i t a t i o n  

to m a i n t a i n  m i n i m u m  flows to supp ort fish. E x t e n d e d  dry 

periods in s o u t h e a s t e r n  h a v e  in the past p r e v e n t e d  normal 

s a lmo n s p a w n i n g - - f i s h  c o u l d  n o t  a s c e n d  strea ms to r e a c h  the 

sp a w n i n g  b e d s .

E v e n  streams h a v i n g  n o r m a l  flows c a n  run into 

trouble. In the Matanuslca V a l l e y  several are so o v e r­

ap p r o p r i a t e d  that if all h o l d e r s  of w a t e r  rights t u rne d on 

their taps and c o l l e c t e d  their w a t e r  simultaneously, the 

streams w o u l d  go dry.-

H o w  M u c h  W a t e r  Is E n o u g h  W a t e r  For F i s h  and W i l d l i f e ?

W e  k n o w  h o w  m u c h  w a t e r  is n e e d e d  to run a house-

h o l d - - h u m a n  consumption, sanitary, e t c . - - a n d  we k n o w  how

m u c h  w a t e r  is n e e d e d  for i r r i g a t i o n  or in dust r i a l  processes.

We also h a v e  a go od idea of h o w  m u c h  w a t e r  is n e e d e d  to keep

fish alive. The A l a s k a  D e p a r t m e n t s  of F i s h  and Game or

E n v i r o n m e n t a l  C o n s e r v a t i o n  w o u l d  a p p l y  for e n ough w a t e r  to

keep fish alive d ur ing critical life stages such as spawning,

egg development, and rearing. The f o l l o w i n g  table, for

example, shows g e n e r a l  s p a w n i n g  n e e d s  of salmon:

W a t e r  Velocity: (fps) 1.0-3.0
W a t e r  Depth: (ft) .6 - . 8
R i f f l e - p o o l  Rates: n e a r  50:50
R i f f l e  A r e a  C o v e r e d  by Water: 607, or more
Pool Velocities: (fps) .3-. 8



K n o w i n g  the se amounts, state b io logists and h y d r o l o g i s t s  can 

m e a s u r e  s t r eams in stretches w h e r e  s p a w n i n g  occurs and de­

termine h o w  m u c h  w a t e r  m u s t  be r e s e r v e d  from u p s t r e a m  a p p r o­

pr i a t i o n  to g u a r a n t e e  these flows. D o w n s t r e a m  of the spawning 

area f i s h  m i g h t  n e e d  less w a t e r - - f o r  m igration, for example-- 

an d  s u f f i c i e n t  w a t e r  for that f u n c t i o n  w o u l d  then be reserved.

The i m p o r t a n t  p o i n t  is that each section of the s t r e a m  

p r o v i d i n g  a v i t a l  f u n c t i o n  for fish  or w i l d l i f e  w o u l d  be 

s e p a r a t e l y  m e a s u r e d  and o n l y  the amount of w a t e r  n e c e s s a r y  

w o u l d  be reserved.

W h y  Do We N e e d  A  C h a n g e  In the Lax^?

The m a i n  r e a son is that und er existin g law there 

is n o  r e a l  r e c o g n i t i o n  of the needs of fish and wildlife.

A n y o n e  can a p p l y  for and o btai n an a p p r o p r i a t i o n  for almost

any o t h e r  c o n c e i v a b l e  n o n - w a s t e f u l  use, but i n - s t r e a m  a p p ropria tion

(i.e. l e a v i n g  sufficien t w a t e r  in the stream) is not a use

for w h i c h  an a p p r o p r i a t i o n  can be m a d e  u n d e r  A l a s k a  w a t e r

law. In g r a n t i n g  w a t e r  rights for these other uses, present

law does a l l o w  the commi s s i o n e r  to c o n s i d e r  the effec ts of

the a p p r o p r i a t i o n  on fish and wildlife. But n o t h i n g  in the

law tells h i m  how m u c h  w e i g h t  those c o n s ideratio ns should

re c e i v e  or w h e t h e r  to deny an a p p r o p r i a t i o n  w h i c h  m i g h t

damage fish and w i l d l i f e  resources.

M o r e  basic yet is w h e t h e r  e x i s t i n g  law p r o vide s a 

good i n s t i t u t i o n a l  basis for p r o t e c t i n g  the water fish and 

w i l d l i f e  need? If state agencies had to intervene to protect 

fish and w i l d l i f e  and other in-stre am v a lues in each a p p r o p r i a t i o n



p r o c e e d i n g  b r o u g h t  b y  a p r iv ate individual, e a c h  a p p l i c a t i o n  

w o u l d  have to be analyzed, and a d e t e r m i n a t i o n  m a d e  on 

w h e t h e r  the stream  w o u l d  be over-ap propriated. In e a c h  case 

the r e s o u r c e  agency w o u l d  be r e a c t i n g  to an a p p r o p r i a t i o n  

a n d  that r e a c t i o n  w o u l d  soon appear n e g a t i v e  a n d  obstructio nist. 

This has happe n e d  in California. F u r t h e r m o r e  this s t r ateg y 

w o u l d  be difficult to b ud get for and w o u l d  p r o b a b l y  drag out 

the p r o c e e d i n g s  m u c h  longer than n e c e s s a r y  w h i l e  the state 

c o m p l e t e d  its studies.

T h e  bill o n  the other hand, allows the s t a t e  to 

m a k e  the case for fish  a n d  w i l d l i f e  and allows the s t a t e  to 

p r i o r i t i z e  time and m o n e y  to streams w h e r e  p r o t e c t i o n  is 

m o s t  needed. Other streams and other a p p r o p r i a t o r s  can be 

left alone. Once the state obtains a w a t e r  right, the 

p u b l i c  knows what its rights in the s t r e a m  are and future 

p r i v a t e  a p p r o p r i a t o r s  k n o w  what their rights are. Fairness, 

order, and c e r t ainty are the results. P u b l i c  w a t e r  supply, 

of course, always takes p r e c e d e n c e  over other uses, includi ng 

r e s e r v a t i o n s  for fish and wildlife.

In sum, HB 176 is desig ned to h e l p  the s t a t e  carry 

out its r e s p o n s i b i l i t i e s  to the public to p r o t e c t  fish, 

w i l d l i f e  and public r e c r e a t i o n  in an o r d e r l y  manner, assuring 

that the w i s e s t  use of w a t e r  will prevail. The bill is 

n e e d e d  b e c a u s e  u n d e r  e x i sti ng law it is h i g h l y  i m p r a c t i c a l  

for the state to try to reserve v/ater from a p p r o p r i a t i o n



case b y  case, as i n t e r v e n o r  in p r ivate applic a t i o n s  for 

w a t e r  rights, and it is h i g h l y  doubtful that the p u b l i c  

interest can be fully p r o t e c t e d  in that way.



A R I Z O N A  

BR I T I S H  C 0 L U a S 4 A  

C A L I F O R N I A

C O L C R A j B .

JIAWALI

IDAHQ,

HANIT03A

N E V  M E X I C O ,  

NEVADA,. 

O R E G O N  

S A S K A T C H E W A N  

lilAH

WASHINGTON

tfrOHIIiG.

American Fisheries Society 
Alaska Chapter 
February 1977

Resolution Number 2

WHEREAS Fish and Wildlife resources are of paramount importance to the

State of Alaska, and to Alaskan individuals, from aesthetic, commercial,

subsistence and recreational points of view, and

WHEREAS the current Alaska water code (Title 14) does not adequately address

the issue of protection of in-stream water resources, as it defines

appropriation of water in terms of diversionary (removed from the

streambed) use, and as it does not adequately identify in-stream values

of fish and wildlife and of recreational values as beneficial uses,

THEREFORE BE IT RESOLVED that the Alaska Chapter of the American Fisheries

Society at its annual meeting in Cordova, Alaska, February 1977, hereby

endorses the concept of legislation (e. a. HB 176j that recognizes

in-stream flow demand as a beneficial use and that the in-stream water

resources for fish and wildlife and recreational uses be accorded the

highest possible priority, and that copies of this resolution be sent

to the Alaska House of Representatives Resources Committee, Alaska

Senate Resources Committee, the Governor of the State of Alaska, the 
»   * ■—

Commissioners of Department of Natural Resources and Alaska Department



CONSERVATION SOCIETY
P.O. B O X  5 63  
S O L D O T N A  

A L A S K A  9 9 6 6 9

F e b ruary 2 2, 1977

Mr. A1 Osterback, C h a i r m a n  
House Resources- Committee 
Pouch V
Juneau, Alaska 99801

Dear Mr. Osterbackt

The Kenai Peninsula Conser v a t i o n  S o ciety would 1 ike to 

be put on record as strongly favoring a strong Water 

Act for the state.

We favor H.B. 1 76 as p r o posed by the Governor and would 

support any means by which this bill could be strengthened 

to protect the public's uses and the p r o t e c t i o n  of our 

water resources.



i

KENAI PEJ ............
< 4 f i

;a c o n serv a t io n  s o c ie t y
P.O. BO X  5 63  
S O L D O T N A  

A L A S K A  9 9 6 6 9

F e b r u a r y  22, 1977

Mr. A1 Osterback, C h a i r m a n  
House Resources^ C ommittee 
P o u c h  V
Juneau, A l a s k a  99801 

D e a r  Mr. Osterback:

The K e n a i  P e n i n s u l a  C o n s e r v a t i o n  Society would like to 

be p u t  on r e c o r d  as s t r o n g l y  favoring a strong W a t e r  

Act for the state.

We f avor H.B. 1 76 as p r o p o s e d  by the G o v e r n o r  and w o u l d  

support  a n y  m e a n s  b y  which this bill could be s t r engthened 

to p r o t e c t  the p u b l i c ' s  u s e s  and the p r o t e c t i o n  of our 

v/ater resources.



4041 East 
Anchorage, 
March 16,

Rep. Richard K. Urion 
House of Representatives 
State of Alaska 
State Capitol Bldg.
Pouch V
Juneau, AK 99811

I have recently learned that House Bill 176— Reservation of Water 
was discussed in the House Resources Committee, but that some members 
of this Corammittee apparently have not taken this issue seriously. As 
a fisheries biologist with the University of Alaska's Arctic Environ­
mental Information and Data Center, I support the concept proposed in 
this bill: recognize that waters of the State must be reserved, after
public water supply, for fish and wildlife needs.

I have already expressed my feelings to Representative Sally SmiLh 
in a previous letter, to which she responded that this bill will be 
held in committee until additional Information is gathered. My questions 
to you at this time are: will this bill be seriously considered by
you and your fellow Resource Committee members during this legislative 
session, and if not, specifically why not? Secondly, would you please 
indicate to me your personal feelings, or reservations, on this bill?

Thank you for taking your time to consider my letter, and I look 
forward to your response.

Dear Representative Urion:

William J. Wilson

/wjw

cc: Rep. Alvin Osterback

Rep. Sally Smith



4041 East 84ch 
Anchorage, Alaska 99507 
March 16, 1977

U

/

Rep. Richard K. Urion 
House of Representatives 
State of Alaska 
State Capitol Bldg.
Pouch V
Juneau, AK 99811

Dear Representative Urion:

I have recently learned that House Bill 176— Reservation of Water 
was discussed in the House Resources Committee, hut that some members 
of this Corammittee apparently have not taken this issue seriously. As 
a fisheries biologist with the University of Alaska's Arctic Environ­
mental Information and Data Center, I support the concept proposed in 
this bill: recognize that waters of the State must be reserved, after
public water supply, for fish and wildlife needs.

I have already expressed my feelings to Representative Sally Smith 
in a previous letter, to which she responded that this bill will be 
held in committee until additional information is gathered. My questions 
to you at this time arc: will this bill be seriously considered by
you and your fellow Resource Committee members during this legislative 
session, and if not, specifically why not? Secondly, would you please 
indicate to me your personal feelings, or reservations, on this bill?

Thank you for taking your time to consider my letter, and I look 
forward to your response.

William J. Wilson

/ wjw

cc: Rep. Alvin Osterback

Rep. Sally Smith



H eadquarters: Box  S3C. Cordova, A laska

Representative A. Osterback, Chairman 
House Resources Committee 
Pouch V
Juneau, Alaska 99811

Dear Representative Osterback:

We request your support of House Bill #176 ammending 
"An act relating to the reservation of water".

These ammendments are necessary to preserve and insure 
water quality for human consumption and fish and wildlife. 
With the upcoming development of our coastal areas we feel 
this legislation is very timely.

Si n e e r e l y ,

S e r f

Bob Blake 
Chai rman

March 25, 1977

bb/jd



C o r d o v a  D a s t j r a c f  F a s b e s r a e s  H J a i a o s u

Headquarters: Box 9'J9, Cordova, A laska

March 25, 1977

Representative A. Osterback, Chairman 
House Resources Committee 
Pouch V

Juneau, Alaska 99811
/

Dear Representative Osterback:

We request your support of House Bill #176 ammending 
"An act relating to the reservation of water".

These ammendments are necessary to preserve and insure 
water quality for human consumption and fish and wildlife. 
With the upcoming development of our coastal areas we feel 
this legislation is very timely.

Si n c e r e l y ,

Bob Blake 
Cliai rman

bb/jd



Trustees for alaska
1026 w e s t 4 th  Ave., A nchorage , A laska 99301 (9 07 )2 76 -4 24 4

March 31, 1977

Board o f Trustees

A cting Chairm an: 
Margaret B . T ilesto n  
President. A laska Center 
for the Environm ent 
Anchorage. Alaska

Ro d e rick  A . Cam eron
A tto rn ey
Seattle , Wash.

O r. Ian M acTaggart Cowan 
Oaan, F a cu lty  o f G rad. Studies 
U n iversity  o f B ritish  Colum bia 
V ancouver, Canada

Perry Eaton
Execu tivo  V ice-Presiden t 
A laska N ative Foundation 
A nchorago, Alaska

Treasurer, Konlag, In c.
(K o d iak Idand Native 
Regional Corpo ratio n)

R o b ert M . Goldberg 
A tto rn ey
Anchorage, Alaska

Celia M . Hunter 
M em ber, Federal State Land 
Use Planning C o m m issio n  
Collcgo, Alaska

D r. David K le in
D ire cto r, A laska Cooperative 
W ilc llfo  Research Unit 
U n iversity  o f Alaska 
Fairb anks, Alaska

Jam es E . K o w alsky 
Alaska Rep.
Friends o f tho Earth 
Fairb anks, Alaska

Warren W. M atthew s, Jr. 
A tto rn ey
Anchorage, Alaska

D r. Douglas H. P lm lo tt 
Zoologist. U niv. o f T o ro n lo  
T o ro n to , Canada

W illiam  K . R e illy  
Pros., Conservation Found. 
W ashington, D . C.

D r. George W. Rogers
E co n o m ist, In stitute  for So cia l, 
and E co n . Research 
U n iv ersity  of Alaska 
Junoau, A laska

D r. A rlo n  R . Tussing
E co n o m ist, Univ. o f A laska, 
Sonato In terio r Co m m ittee  
W ashington, D . C.

Ro b ert B . Weeden 
Processor, W ild life  
Management 
U n iversity  of Alaska 
Fairb an ks, Alaska

Paul N . Y iv lsa ke r 
Dean, G rad . Sch ool of Ed. 
Harvard U niversity 
Cam bridge, Massachusetts

Honorable Alvin Osterback 

Chairman,

House Resources Committee 

Alaska H ouse of Representatives 

Capitol, Room 118 

Pouch V

Juneau, Alaska 99811 

Re: H.B. 176

Dear Representative Osterback:

Trustees for Alaska is an organization which 

encourages the use of our state's resources in a manner that 

assures the right of present and future Alaskan generations to 

enjoy a rich and varied quality of life. W e  ere therefore highly 
interested in a bill currently before the House Resources C o m ­

mittee, H.B. 176, which would provide for reservation of in- 

stream water flows or levels by the state. I write this letter 

to inform you of our views on this subject.

In brief, the provisions of H.B. 176 are basic to 

the future health of Alaska's waters and the m a n y  important 

values associated with them —  particularly the fishery resources.

The need to protect stream flows from over-appro­

priation has already been recognized by a number of other states, 

including Idaho, Colorado, California, Montana, and Oregon.
And the National Water Commission, in its study of water resources 

and problems, has specifically recommended that: "Public rights 

should be secured through State Legislation authorizing adminis­

trative withdrawal or public reservation of sufficient unappro­

priated water needed for minimum stream flow in order to maintain 

scenic values, water quality, fishery resources and the natural 

stream environment . . . . "

The concern expressed by the Commission and several 
Western states is very well-founded. Unless adequate water 

flows are protected in our rivers and streams, there is a real 
danger that fish which rely on those watercourses to spawn will 

be left, literally, high and dry. (This nearly happened in British 

Columbia's Goldstream River in 1970, where it took emergency 

actions by concerned citizens to ensure that sufficient water



Honorable Alvin Osterback 

page two.

w a s  allowed to flow to permit salmon spawning. See Natural 

Resources Toumal, Vol. 16, p. 137 (1976).)

In Alaska, fortunately, this danger has probably 

not yet materialized in a widespread fashion. But as more and 

more water is appropriated for out-of-stream use, it will be­

com e  increasingly difficult to assure the necessary conditions 

for fish spawning without encroaching on vested property rights. 

Indeed, fish survival has already been seriously threatened 

at some North Slope locations due to dewatering of under-ice 

pools by oil development activities. And in the Matanuska 

Valley there are n o w  some streams whose total flows have 

been fully appropriated.

All this simply goes to show that n o w  is the time 

to provide for protection of Alaska's future fisheries by reser­

vation of the necessary stream flows and water levels.

Thank you for your cooperation.

Sincerely yours,

Staff Member-
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T O :  C I N D Y ,  J MM 
r O O O :  A P R I L ,  F B X

P L E A S E  D E L  I - ' EH T H E  F 0 I . L 0 . 7 I M 3  M E S S A G E :

T O :  A L L  M E M B E R S  O F  T H E  L E G I S L A T U R E
H E ,  T H E  M E M B E R S  O F  P L C E R  M I N E R S  O F  A L A S K A ,  O P P O S E  T H E  a l L L ,  C S H B  
1 7 5 ,  B E C A U S E  I T  WO UL D  R E P E A L  E X  I S  I T  M G  G R A M O F  A T H E R  H A T E R  R I G H T S  O F  
A L A S K A  P L A C E R  MI  H E R S .
S I G N E D :

F R E D  W I L K I N S O N ,  P O  B OX  2 7 0 2 ,  F 3 K S  
H A L T  H I  G O E R ,  9 0 0  P A R K  D R . ,  F 3 K S  
S C O T T  M A S K I M S ,  2 0 6  R O S E L L A ,  F B K S .
G E O R G F  A .  N E L S O N ,  B O X  3 0 1 6 3 ,  C O L L E G E ,  AK 
G A R L A N D ,  H .  A L L M A N ,  P . O .  B O X  M U ,  F a i C S .
D A V I D  L .  A N D E R S O N ,  2 5 2 5  I 9 T H  A V S ,  F B K S  
L A R R Y  S K E L L Y ,  1 9 T I - K P E G E R ,  F B K S .
G E O R G E  R .  H A S K I N S ,  1 / 2  M I L E  V A N  H O R N  R D . ,  F B K S .

R O G E R  3 A R T L I M G ,  B O X  7 3 2 3 0 ,  F B K S .
R O B E R T  A U L T ,  B O X  1 5 9 6 ,  F B K S
S T A N L E Y  C .  R Y B A C H E J C ,  B O X X  7 3 0 6 9 ,  F B K S .
•M. H .  O T T ,  3 3 2 ,  N O R T H  B O U N D A R Y ,  F B K S .

E R N E S T  N .  W O L F F ,  B O X  3 0 9 3 9 ,  C O L L E G E ,  AK 
DON D E L . I M A ,  M A N L E Y  H O T  S P R I N G S  AK 9 9 7 5 6  
J O E  V O G L E R ,  B O X  7 ,  F B K S .
J I M  F U K S A ,  B O X  6 0 2 5 4 ,  F B K S ,  A K .
G E O R G E  B A I L E Y ,  B O X  2 0 5 2 ,  F B K S ,  A K .
B I L L  L 0 M 5 R S 0 N ,  7 0 3  C O N T I N E N T A L  L I F E  B L D G . ,  F O R T  W O R T H ,  T E X A S .
D E L  B O O T H ,  R T .  9 ,  B O X  2 1 6 ! ? ,  F O R T  W O R T H ,  T E X A S  
J O H N  " P A T "  R Y A N ,  B O X  3 4 ,  S R A ,  A N C H O R A G E ,  AK 9 9 5 0 2  
L I N D A  S T O N E ,  2 0 6  R O S E L L A ,  F B K S .
T O M  S T O N E ,  "
R O N A L D  R O S A M D E R ,  7 1 3  1 5 T H  A V E ,  F B K S .
R O S E  R Y D A C H E K ,  B O X  7 3 0 6 9 ,  F B K S .

5 0  1
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A Minimum Stream Flow Rationale for Alaska
Mike KailL

Mention of Alaska often brings to miiul visions of huge 
river systems such as the Yukon and Kuskokwim Rivers. This 
probably contributes to the unfortunate myth that water is 
unlimited in Alaska. True, in most areas there is plenty of water, 
but in many situations low water flow becomes a limiting factor 
for fish and wildlife populations. For example, the Sagavanirk- 
tok River has an abundant flow 10,000 to 20,000 cubic feet 
per second in June, hut it slows to a fraction of that (1.6 cfs) 
in the winter, when most of the water freezes. Over-wintering 
fish are then forced into utider-ice-pools. In some instances, 
North Slope drilling and construction camps have completely 
dewatered these fish refuges (on occasion the water pump in­
takes are clogged with fish). Another example of low flow 
problems encountered in Alaska is the system oi small coastal 
streams in Southeastern Alaska. Flows in these streams depend 
upon Southeast's frequent and abundant rains. Periodically. 
Southeast may have a week or more of sunny weather produc­
ing droughtlike conditions. In some years, this has prevented 
normal salmon spawning, as fish have inadequate water with 
which to ascend streams.

Even where streams normally have enough water there 
may he heavy demands that can produce low flows. Several 
streams in the Matanuska Valley are presently so over-nnprop- 
riated that if all owners of water rights simultaneously claimed 
water due them, these streams would dry up.

All of these examples point to the need for legislation to 
protect and administer the most basic clement of fish habitat 
— water. Not just water, hut water "in place” or to use the 
current terminology, "minimum in-stream flows." Such termi­
nology is necessary because most states, Alaska included, define 
appropriation as a diversion or "out-of-stream” use. In other 
words, the only people that can appropriate water are those 
that intend to use it outside the stream hanks. Examples of 
such uses are irrigation, industrial needs, and domestic water 
supplies. A Fish and Game department or other party at­
tempting appropriations on behalf of fish and wildlife has no 
legal water right. Clearly, in a state as fish-oriented as Alaska, 
this is an incongruous situation. A portion of a legal decision 
from Montana is illustrative of this jxiint:

“Testimony and evidence relating to recreational 
and wildlife uses of Carpenter Lake was not con­
sidered. Such noiuliversionanj recreational and 
wildlife uses are not recognized under Montana 
Water Law before July 1, 1973 and testimony to 
their existence is not relevant." (emphasis added). 

Legislation providing for water rights for fish and wildlife ' 
is necessary to realign Alaska's existing water laws. Once legis­
lation is accomplished, our attention can turn to the establish­
ment of minimum flow administration. Natural flow patterns 
are affected by precipitation, nature and size of the drainage 
basin, soil structure, and vegetative cover to name a few in­
fluences. How much water will fish and wildlife of a particular 
stream really need? One thing for sure, we should not interpret 
the "minimum" in "minimum in-stream flow” too literally. As 
Don Tennant of the U.S. Fish and Wildlife Service recently 
wrote:

"Recommending the meager, all-time historic 
minimum flow would he unthinkable. That would 
lie like prescribing a person’s all-time worst health 
condition as a recommended level for a portion of 
his future well-being.”

Most aquatic animals can “hang on” for short periods of 
low flow, hut in order to establish maintenance levels of stream

flow, it is necessary to study the effect that various flow levels 
have on fish and wildlife. For example, as flows increase, the 
"wetted area” of the stream bed also increases, increasing hab­
itat opportunities. Stream riffles produce insect populations that 
are important sources of food. Undercut banks and overhanging 
vegetation are important fo cover, providing protection from 
predators, and as sources of eddies in which fish can rest. At 
low flow, these areas may he outside of the wetted area of the 
stream. An important (but poorly known) requirement is 
spawning and rearing habitat. In many streams, the spaces 
between the gravel particles of the stream bed fill with sand, 
silt and other "fines" (.smothering eggs and reducing insect 
populations) — unless there is a periodic flushing from high 
flow rate during freshets. Impairment of periodic cleansing 
water flows deprives a stream of its inherent energy and there­
fore its ability to clean itself.

Intensive studies are required to establish minimum flows 
necessary to support satisfactory populations of fish. Yet, Alaska 
cannot afford to do intensive studies on all streams, especially 
since water appropriations are going on all the while.

Is there a “rule of thumb” that can he generated based on 
the more detailed studies?

Tennant thinks so, and recommends a regime based on 
percentages of average annual flow. His rule of thumb is that 
10 percent of the average annual flow is sufficient only for 
short-term survival: 20--10 percent is satisfactory, -10-60 percent 
excellent, and 60-100 percent optimum. On the other hand, 
Pitney, from Oregon State Fish and Came states that, "Each 
stream must he physically studied. No pat ‘slide rule formula’ 
lias been developed as an alternate."

A continuum of possibilities exists for the dfienninatinn nf

u s i

Granite Creek, Kenai Peninsula, Alaska
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stream flows for particular systems. With certain basic guide- 
' lines for spawning and rearing conditions (Table 1), four basic 

categories are feasible with increasing credibility as field 
measurements. They are: (a) the formula method, (b) field 
observation with application of professional judgement, (c) 
techniques involving a variety of conversion factors, and (d) 
evaluation of field measurements. Put in the vernacular, they 
become: (a) crystal ball, (b) eye ball, (c) slide rule, (d) 
Gurley (a widely used type of flow meter).

Perhaps the best approach to Alaska stream flow determi­
nation with the available resources is to “type” them as to basic 
nature of the drainage, and evaulate them in terms of index 
measurements. Feasibility of such an approach is an important 
area of study yet to be done. Another critical problem is that 
many generalities developed in other states may not be ap­
plicable in Alaska.

The people of Alaska must have the legal right to ap­
propriate water in the .stream for preservation of fish and wild­
life. As in all allocation problems, trade-offs and compromises 
will have to be made. Economic analyses are necessary, so that 
the "most beneficial" use of resources can he made and then 
substantiated, biologists and hydrologists must be consulted 
to assure that the biotic and abiotic systems are protected 
through use of proper biological criteria and procedure. Finally, 
workable monitoring systems, smooth administrative procedures,

and effective enforcement of established minimum in-stream 
flows are needed.

Since water appropriations are being granted-even1 year, 
timeliness is of the essence. As soon as pcssible, the people of 
Alaska must make fish and wildlife, as well as water recrea­
tionists, legal beneficial users of water, entitled to appropriation 
of water for use within the stream banks.

T ab le  1 
S alm on S p aw n in g  C rite ria

Water Velocity: (fps) 1.0 to 3.0
Water Depth: (ft) 0,0 to 0.8
Riffle-pool Ratio: near 50:50
Riffle Area Covered by Water: 60 percent or more
Pool Velocities: (fps) 0.3 to 0.8

R efe ren ces
Pitney, W illiam  E ., Undated. Determination of Stream Flows 
for F ish  Life unpublished mimeo ms. 8 pp.
Tennant, Don, 1976: In Methodologies for the Determination of 
Stream Resource Flow Requirements on Assessment. C. II. Stal- 
naker and J. L. Arnelte, Ed., U.S. Fish & W ildlife Service, 
Office of Biol-Services, by Utah Sta te Univ., Logan.

Dr. M ike Kaill is with the Sport Fish Division, Alaska Dept, 
of Fish & Game in Juneau.

A M Y TH  —  (C ontinued  fro m  p ag e  3)

bodies ineffectively. Something, I maintained, was being con­
sumed: respect for animals, my enjoyment, and the seal’s sleep, 
at least.

Item: the newest issue of Audubon magazine briefly 
tells of a new problem birds face: birdwatchers armed with 
tape recorders. Want to add a rare bird to your life list? Get a 
recording of the bird’s territorial call, march out into the spring­
time, and play the tape loudly. An answer comes, you check 
off another lmd on your list. Oops! lletter check: it might have 
been another tape recorder. One pair of rare black hawks was 
disturbed so often by such nonconsumptive shenanigans that 
they failed, to nest successfully in three consecutive years.

item: in 1975, scientists in Alaska "collected" birds of 
over 80 species, fish of over 20 kinds, and 20 kinds of mam­
mals. (Nobody kills wildlife: hunters "harvest" it nnd scientists 
“collect” it.) Among the birds killed wero 79 black-footed 
kittiwnkes, 110 tufted puffins, 224 redpolls, 23 savannah spar­
rows, nod 32 black-cupped chickadees. Fish collections in­
cluded 179,697 three-spined sticklebacks nnd 2,988 arctic 
char. Scientists reported taking and killing 1,046 tundra red- 
hacked voles, 5 wolverines, 34 arctic ground squirrels, and 6 
nrctic fox, among numerous other mammals. All very well 
justified collections, Tm sure, nnd undoubtedly within sustained 
yield limits. Rut where is the distinction between scientist and 
lumtcr, In terms of consumption? The only difference is ihnt 
scientists kill animals of more species, and more of them in 
breeding seasons, than hunters.

Item: Christopher Robin likes sand between his toes, and 
so do millions of other Englishmen. The international journal 
Biologica l Conservation reported in 1974 that human use of 
Rritish beaches had eliminated the Kentish plover as a breeding 
species on the Rritish Isles. The little tern is suffering the same 
stresses in Sweden. At Chatham on Cape Cod, Massachusetts, 
a colony of arctic terns plummeted from 40,000 birds to 24 
survivors after intensive disturbances over a decade’s time by 
wildlife photographers nnd beaehgoers.

Itcin: Nonconsumptive users enjoying national parks and 
forests all over the world have trampled, eroded, nnd burned 
thousands of acres of green places and wildlife habitat.

Item: Elementary and high school classes have all but 
stripped many California beaches bare of the bigger, easily 
found, and colorful species of tidepool nnd beach animals.

No fingers are being pointed. My intent, in fact, is to 
make anyone who has a scornful or accusing finger pointed at 
anyone else, to realize that we are all consumers of wildlife.

We share the burden nnd responsibility of being con­
sumers in much more fundamental ways than the leisure-time 
goofs I sampled just now. Consider, for instance, the con­
sumption involved in hunting moose, versus the consumption 
involved in eating the same amount of beef. The hunter cats 
no more meat than the average non-hunter, but he gets it from 
a different source. Natui i produces moose without plowing 
ground, spreading fertilizers, or spraying pesticides. The energy 
consumed in transporting a moose home is less than the energy 
cost of shipping a beef froi.i Colorado to Chicago and up to 
Anchorage. Who is the consumptive user? When you think 
about it, the conservationists who ate prime rib at last year’s 
Karthcare Conference undoubtedly consumed more quail and 
quail habitat than if they hud enclt gone out nnd shot a brace 
of bobwhites for dinner. And the money spent in hunting would 
have lobbied for quail habitat preservation, whereas the money 
paid for prime rib paid “the enemy.”

We are all consumers of wildlife. I consume energy In 
flying to distant meetings and in heating my home, nnd that 
energy comes from strip-mined lands or oilfields and pipelines. 
I wear clothes made from wool (which commits wildlife forage 
to domestic sheep), cotton (which replaces onk-pine woodlands 
of the South), or polyester (which comes from coal or oil). 
In short, every human, by existing, consumes or displaces wild 
things.

To continue to make false distinctions between consump­
tive and nonconsumptive users is to play into the hands of 
those who don’t give a damn about wildlife.'

There is no such thing as a nonconsumptive user of wild­
life. There are only consumers who care, nnd consumers who 
don’t care.

Robert Weeden

Cucst Editor Robert W ccdcn  is Professor of Resource Man­
agement, University of Alaska, Fairbanks. Many times a 
president of ACS, lie is the former Director of Policy De­
velopment & Planning for Governor Ilanimond.
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PROTECTING INSTREAM FLOWS UNDER STATE LAWS

Richard L . Dewsnup 
le g a l  Consultant 

S u ite  9 , P laza  T errace  
435 E as t Second South 

S a l t  Lake C i t y ,  UT 84111

I . Introduction

You will  forgive me, I trust, if I d r a w  on some e x p e r i e n c e  

gained during an earlier part of my life for the introduction 

to my p r e s entation today. I think this e xperience is useful to 

show w h y , at a rather tender age, I learned to appr e c i a t e  the 

necessi' • of d iv erting w a t e r  from the s t r e a m  to make c rops grow, 

as well as the importance of pres e rv i n g  the w atercourse for its 

environmental and social values.

I wa s  born and raised on the de s e r t  of southwestern Utah, 

where w a t e r  was scarce and w h e r e  one naturally d e veloped an 

appreciation of the vital role o f  w a t e r  and the wond e r s it can 

perform, w h e t h e r  in or out of the watercourse. Years later, in 

England, I always enjoyed the rain, b e c a u s e  I remembered how 

important it had been to the needs of the desert, and that there 

had never been enough, though my c o mpanions in England perc e i v e d  

no particular fascination in the d aily downpour.

Not all memories associated w i t h  w a t e r  use o n  the farm we r e  

entirely pleasant. I remember irrigating, particularly at night, 

when the w a t e r  flooding between the d ikes would force the w i l d l i f e  

to seek refuge on the dikes where y o u  had to walk to cha n g e  the



wator settings1.' It never failed to relcaso a little adrenalin 

into my system wh e n  a snake w o u l d  wind itself around my boot,
;  • ; wV r I -

or when.a p h e a s a n t or m e a d o w  lark w o u l d  fly up in front of my 

face in the dead of night. •
i I

Instrcam uses wore quite limited in that area. The primary 

excitement derived from swimming in tho river was waiting to sea 

whether yo u  w ould get typhoid fever. But wo did fish in the 

river in the summer, and we  ice skated in winter whe n  it was 

frozen oyer.

That river was the Sevier River, w hich has its headwaters 

near Bryce Canyon National Park, and which used to terminate

in. Sevier Lake, a lake that was about thirty miles long ands- . • ’•
\

ten miles w i d e — before diversions from the stream took their. ' , , »•> « • •- .
toll. The Sevier River system is probably subject to a more 

intensive use than any stream sy s t e m  in the United States, and 

Sevier Lake is now totally dry, as is the main stem of the river 

for about 20 miles up s tream from the lakebed. There are simply
y \J ' I. w . •

so many diversions from the river, and so many '.mpoundments on 

it, that it i.o longer has s ufficient water to reach the old
. . f  1 . «  V I. • ' I

lakcbcd.
. .1 .  ! » ,4 .  . . I .

S-jvier Lake and the lower roaches of tho river wore dry* • • j k % *!

from my earliest recollection, and so I have no first-handr, .1 v. v
knowledge as to what tho social values used to be. Indians

used to hunt waterfowl there, and I have found arrowheads and
• j •

pottery along the shores of the dry bed. An d  my father used
v .  v. . . . . . . .

to tell me that, whe n  ho was a boy, he and his friends w o u ld  

hook a team of horses to a wagon and go to Sevier Lake and 

spend a couple o f  days, and shoot enough ducks and gcesc to 

fill the wagon box. T hey w o u l d  then return home and tho 

w aterfowl w ould bo bottled, or "canned" if you prefer the 

euphemism, for w i n t e r  use. Of course, that was before c on s e r­

vation laws placed limits on the number of ducks and gecso 

you could shoot.

Perhaps even at that time it was improvident to take 

wildlife in those amounts, even d i s c ou n t i n g  the story a bit 

to allow.for the exaggerations that sometimes creep into our

telling of stories about the good old days. Even so, while* 11

I don't think that I w o u l d  have been too interested in eating 

b ottled ducks all winter, I w o u l d  have enjoyed tho opportunity 

to hunt when w a t e r f o w l was present in such abundance. But 

waterfowl will n ever return to .Sevier Lake.

I think that y o u  have to live in an area wh e r e  outdoor 

esthetic values are scarce before yo u  can truly appreciate 

the importance of pres e r v i n g and protecting them. In a humid 

area like Virginia, w here I lived for several years, it seemed 

that tho State was b l anketed wit h  trees and grass, and so it 

was not too d i sturbing to see trees being removed to clear a 

construction site. But on tho desert, whore there are virtually 

no trees, it was a very sad experience to soe hugh cottonwoods,
i

planted by tho early settlers, later destroyed because they were



cons i d e re d  to be harmful phrca t o p h y tc s  w h os o  roots d r e w  too 

m uch w a t e r  from the stream.

The annual outing that I looked forward to most, as a 

boy, was the fishing trip that the family w ould take in June 

after the hay was cut, hauled and stacked. We always went 

tc T rout Creek, w hi c h  is in the Deep Creek Mountains of
j *.•'*•» i • ' *

w este r n  Utah near the Nevada border. The trip always seem'ed 

long across the desert, b u t  it was a rewarding experience, 

because tho stream, though small, was clear and pure, and 

was loaded w i t h  native trout. The banks wer e  lined w i t h  

will o w s  and b irch trees. 1 did not have a chance to go back 

to T r p u t  C reek between 1 9 4 8 , iwhen I wen t  away to college, and

1974, w h e n  I deci d e d to let my kids e xperience the same fun
'4. • \‘ • * •'

I ha/d h a d  in catching those native trout.

Bu t  T rout Creek was n o t  the same in 1974. It h ad  been
*. .* * J Ou t

lined w i t h  cement, in a ra t h er  crude manner, b u t  still e f f e c­

tive enough to kill streamside v egetation and fish. The birch
; y~, j <.. <

trees and willows that had graced the dry bench wore gene,
e u'.'-c

no.fish could be found, and all that remained was a very long
4 1 &'•*'...

cement trough which carried the w at e r  from its canyon source 

to marginal irrigation uses on the alkali flats below. I am 

aware of no better illustration of a poorly conceived prog r a m
t *i , V# i'.. % . .

to "improve" tho use of w a t e r  resources. It also served as a 

r e m inder to me, if I needed one, that you can't go home again.

L-.. onl-Jin
• f, ' * •

i rtf'n 
a. i

. i .

I have r e t a i ne d  an interest in farming, and' I still have✓ 4 ' -( 1. . i'', ; j ;
farm lands and c o n s u mptive use w ater rights. But I realize

V I
that the day has not onl y  come, b u t  in fact has long since pa.

w h e n •the public interest demands that en v i ronmental and social

• Ivalues of w a t e r courses be considered, pr eserved and protected

;
in a m a n n e r  co nsistent wi t h  society's need for orde rl y  econom: 

development.

T h i s  brings us, then, to a consideration of the ways in.

I
• w h i c h  i n s t r e a m  flows m a y  be pre s e r v e d  o r  pro te c t e d  under state 

laws. I hope w e  can p r e v e n t  this subject from be c o m i n g  as dry

as the b e d  of Se v ie r  Lake.
■

*• 1
II. E x amples of Strategies that may be E m p loyed u nder State 

La w  to Enhance I n s t r e a m  Uses

A. Scope of the Analysis

There are various legal c on cepts tha t  justify regulat|
I

o f  w a t e r  use by the states and by the F e d er a l  Government. Som> 

o f  these concepts are b a s e d  on co n s t i t u ti o n a l  considerations,

some o n  statutes, and some on judicial doctrines. In many in-
?, 1 

stances there have been, and still are, conflicts between the {

j
United States and the states concerning their respective propr: 

clary rights and regulatory powers. I shall refrain from iden­

tifying or summarizing these conccpto, because.I believe they | 

will constitute the substanco of Professor Frank Trclcaso'c 

p r e s entation tomor r o w  morningi

c I.



It' should also be noted that tho statutory and regulatory
.'»! 1 ' • • %. 

regimes' for Halation of w a t o r  resources vary from state to,

state. While the appropriation states have very much.in co.mmor.,

they al so have a significant nu m b er  of difference; £n d  riparian
?•' .■ >:!. . .

states .differ m a r kedly from appropriation states, although some

' •• ( * f • 
of the.Federal programs, such as those created by the 1972,

Ji to the Federal W a t e r  Pollution Control Act, are •
q ' I '

* *• • *
Amend%njt

servini toi 'create some degree of uniformity in some state
'] jl | i .

n r o gramsJi^But time does not pe r m i t  an exploration in this

V M V
• of the differences among the states.

’i If j  . - p . . .  f
tfhe A X s t d r i c  stumbling blocks to protecting in s tream uses

nil1-' 'v! - 1' * •
in £hp weste r n  states have been the requirements that w ater

must ' b o  (1) physically diverted from the stream and (2) applied
*

to a beneficial use before an appropriation right could be 

: '/I hi
acquired. These trammels are no longer insurmountable,

J h. ; ' !
although in some states legislation is required before effective

' ■ W i* „ | ‘i
measures can be implemented to protect xnstream flows. More

J { j
’difficult questions arise, however, w h e n  state cons’titutiorial

« ; ; • j
p r o v i s i o n s’provide, in substance, that appropriation for bene-

■ ' . . i i  .
ficial use shall never be denied. The Idaho Supreme Court has

had no difficulty in finding that protection of instr e a m  flows 
.1 ‘ . [2 

is c onsistent w i t h  its constitutional provisonj but Colorado,
ji, • .. . 12.

which has a similar provision, has yet to answer this question.
I V  i j •

The purpose of this paper is to illustrate various kinds 
,! ( • 

of techniques, approaches and strategics that have been used,

H H H H H M N B n H R H H B n H M B H H n M S M M H n H H H f l n M Ir ,

or may be used, u nder state law to protect strcnmflows. Tho 
• •

material that follows is sort- of a laundry li3t of such

strategics. ,Thc list is not inclusive, and I suspect that
• . 

different people w o u l d .compile the illustrations differently,

both with respect to tho strategics selected and the sequence

I %
of their presentation. Be that as it may, it should be r emem­

bered that these examples are intended merely to illustrate

*!
techniques, and we shall not p ause to evaluate the..legal r a m i f i­

cations of each technique. Since the audience ^s .comprised of 

r epresentatives of various profes s i o n s  and disciplines, the
, i

task at hand is to survey tho'pr a c t i c a l  utility of. the strategies

. 1 
selected.

With the foregoing limitations and caveats, l,et us proceed 

to the specific strategics. * j
• t

' *

B. Specific Illustrations

1. ■ Interstate Compacts 

1 *
I n terstate compacts cannot be created unilaterally

by a single state, but they re s u l t  from state action because
> «*■ i V nj

they are negot i a t e d  b y  states * Th e  United States need not be 

involved in the negotiation, but Congress must approve such

l± • '
compacts as a con s t i tu t i o n a l  requirement. Those compacts should

■ . * * ‘ i.
be d i s tinguished from Fede r al - I n t e r s ta t e  compacts, such as those

' . Ji
on the Delaware and Sqsc/uehanna Rivers, where the United

'

actually beqpmes a p ar t y  to the compact.



'..y 'i &' '• ■ •

Interstate compacts necessarily have an impact on instream

flows, because they provide certain allocations and apportionments
V|. <>• - 1 1 ' •

to the states, and flows adequate to meet those obligations must
‘I .: i •

be sustained. The Colorado River Compact provides, for example, 

that an average of 7,500,000 acre-fcct of water must flow past

Leq Ferry in Arizona each year to satisfy lower basin entitlements.

T hese .flows also are regulated to some extent by h y drologic cr-^eria 

w hich are designed to optimize generation of hydroelectric p o w e r  

in reservoir releases.

The pertinent point, I suppose, is that the conventional 

w i s d o m  o f  earlier years failed to take into account the social 

and environmental values of instream flows w hen interestate 

compacts were negotiated; and, to the extent that m i n i m u m  flows
• .* i - ' • • • •I

or stream yields are provided for in such compacts, such results

w ere designed to serve purposes other t h a n 'i n s t r e a m - v a l u e s . It

w ould be appropriate, I think, for States to plan for the protection
-iL. i! i.'J-V/iy < .
and enhancement of instrcam uses as direct purposes of such a

r. . 1 0 ' .  . ■ '
compact, along with the allocation and apportionment of waters

\ I
for economic and consumptive use purposes. This opportunity, and

obligation, should bo kept in mind w h e n  now compacts arc negotiated
'• ‘

: w h e n ,exist
d r. n: .or w h e n ,existing compacts are amended.

i o - i  

■ '? - : •

y\!. ■

1 I .  .

Mil *iiC: t. . ,’i|l o.
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• . .

2. Purchases and Contractso ‘
All state wildl i f e  agencies have the a u thority to

statutoryenter into contracts to advance and support their 

missions. With very little imagination, contracts can be neg o­

tiated to provide for instrcam flows. In Utah, for example, 

the Division o f  Wildlife Resources has par t i ci p a t e d  financially 

in the construction of new reservoir facilities, piost commonly 

p urch a s in g  conservation pools and public access rights, but in 

some instances purchasing sufficient w a t er  to provide for releases 

for streamflow augmentation during critical times of tho year.

A number of contracts have also been n egotiated in reservoirs
I 4

that were constructed many years ago. In some instances, con s e r­

vation pools have simply been acquired by b u y i n g  p a r t  of the 

w a t e r  rights held by,an irrigation company; and in o t h e r  instances 

similar rights have b.an acquired when  an o lder facility has keen 

enlarged or modified. No t  all of these arrangements have providec

for releases to augment downs t re a m  flows, b u t  if,such a need  had
« 4 > j. ‘j f t* 1

been critical, and if tho Division had had sufficient money, such
V i  . .  ,

arrangements would hqvc been possible.» . <1 ' 1 i. ■ >
There are any number of arrangements that might be consummate 

through such negotiation. It would be possible in many instances,
* 1 •' - «i •
for example, for a wildlife agency to purchase w a t e r  shares in a

mutual irrigation company and hold such w a t e r  in storage for
' . v r

release during critical low flow periods, and to sell tho rolcascd

v;atcr to usors far enough d o w n s tr e a m  so that tho purpose of strcair

augmentation w o u l d  have been satisfied. Compl i ca t i o n s  will arise,

* i t



of course, but in m ost eases they can bo worked out to acco m m o­

date the particular concerns of the parties and the hydrologic 

features of the watercourse.

In short, this avenue of purchases and contracts derived 

through negotiation should not be overlooked, and it is impor­

tant not only for new p r o j e c t  construction, but also for existing 

facilities on watercourses where the entire w ater supply has

i • I
been fully appropriated.

3. Legislation Protecting Scenic Rivers
V *»• . j ,V> /  . f . j. ,

Where w a t e r courses have pa rticular scenic and

| »■ * 
esthetic values, some states have enacted legislation to protect

-•  ■.
t h o s e ' v a l u e s . One of tho earlier efforts was that of Oklahoma

in 1970, known as the Scenic Riverr Act, w h i c h  p r o vides for

protection of certain f r e e - flowing streams which:

“ '' possess . . . unique natural scenic beauty, 
water conservation, fish, w i l d l i f e and 
outdoor recreational values. . . . L L

The statute also recites that its purpose is to:

. . . preserve those areas for the benefit 
of the people of Oklahoma . . .  as a part 
of Oklah om a ' s  dimini s h i ng  resource of free- 
flowing rivers and streams.

The act identifies specific reaches of p a rticular 

stream's and provides for protective measures to pcracrvc natural 

scenic values, nnd further provides for tho elimination of p o l l u­

tion in these waters. In essence, tho statute seeks to maximize
■** I ' .

public use and the prote c t io n  of social values, while, at the ' 

same time, protecting priv a t e rights.

> Hi i k i t  
•<;n •

’• ! !< I ■■ ' v; .t
4. Legislative Definition of Navigability

States have regulatory a u thority over navigation
r>-

on the navigable waters within their borders. If the waters 

arc navigable v/aters of the United States, then the state

authority is subject to the paramount regulatory authority ;

of the United States; but if the waters arc the navigable water:

of the states, the state regulatory aut h o r i t y controls the use

11' M :y
of the watercourse. ^ S i n c e  the public trust over navigable

it

wat er s  extends to all waters that are navigable, a more inclusiv
* V*

test of navigability wil l  extend the public trust to more water-
» • ’ VS.

c o u r s e s . j

Many states follow the Federal test of navigability, which 

requires that the wa t er c o u r s e  be capable of supporting commcrciaZ io  ' ;
navigation. But, for purposes of the public.trust, the states

O

are at liberty to declare their own test of navigability, and 

some have adopted tests much more inclusive than the Federal tes 

Idaho, for example, has enacted legislation that declares that<■ /i
certain streams are nav i g a b l e for the purpose of fishing, and, 

after naming such streams, further p r o vides that every other j
i 1 t I:':

Gtrcam or part thereof wil l  be deemed navignblo if:

. . . logs or timber can bo floated to market or
the place of use dur i n g  the high w at o r  season of
tho year. For the purpose of this act, logs and j
timber are defined as any cut timber having a
diameter in excess of Gix (6) inches; high-water
is defined as the time of y ear whe n  thn stream
normally carries its g r e a t e s t  volume.



i • i
This is, indeed, a v ery inclusive test. As an aside,

.OV, it

it n ight be w o r t h y  of note that a case is n o w  pending before 

the Idaho Supreme C ourt w h i c h  is based in part on this statute,.

and which involves competing claims for fishery resources. A

I if't * '?S;' * ' *.
small inlet on the Snake River was diked and commercial fish

‘ J*! ̂ * (' J? '* ' ( ‘ w
ponds were constructed. S i nc e  springs flowed into the inlet,

a source of fresh w a t e r  was available to flow through the fish

'jil PUi-V'v .
ponds and m a k e  it possible to raise trout for sale. A n  action

•v ■; t. \ .

was filed by private persons, invoking the statute cited above,

• A;,*. h’.“ ■ i . :
claiming that the inlet wis a navigable w a t e r  that could not be

a p p r opriated for private use to the exclusion of the public.

The d i s t r i ct  c ou r t  agreed, and orde r e d  that the fish ponds be
. ' i f  i i C D l i O  • ‘ I t

removed. Since the I d a h o .Supreme C ourt has not y e t  acted on 
/l 2

the appeal, it is too soon to say w h et h e r  the lower court's
■«. w j ■ ••' . ■

decision w i l l  b e  upheld.•( - 1 •• .....

5.' Judic i a l  D efinition of Navigability

• ' -'i'• in some States, even in the absence of a legislative

defin i t i o n’’of navigability, the courts have established inclusive 

tests'‘of navigability, thereby e x tending the protection of the 

p u b l ic'trubt to all waters falling within the judicial definition.

Quite commonly, a "pleasure boat" test of navigability has been

a p p l i e d j Illustrative examples are found in cases decided by the

•, i n  m  i n
courts-of Minnesota, W i sconsin and Oklahoma.

L J..ti .

t 1 '  I k  4 • 1 f.» % •
W* U(v, M.

- ' V - 1 ■ K • - *

r. j . • i i *■ 1 s* < r:

»• ;v J . i’V'a •: ■*« *• • \:\ V
6. State Regulation of N a v i g a t i o n !

States have authority to regulate their navigable

waters to aid navigation, and, since navigation is an instrcam

U 3 0 ,  flows to support navigation might also support wildlife. 

In the west, whore past emphasis has been on diversions and 

consumptive uses of water, very few efforts have been made to
;  I > . <

require instream flows sufficient to support navigation. Eut 

there is no reason wh y the e cates should not now focus more 

attention on this prospect, particularly in the light o f  tho
* & ■ i v

fact that no compensation would have to be paid to those making

d iversion from the stream by virtue of the state navigation 
/16 i

servitude. ,

To keep things in perspective, let me repeat once more
i t  ( | i •(.

that the Federal G overnment has superior regulatqry power on

the navigable wat e rs  of the United States and their tributaries,' - <
and state regulations cannot conflict with Federal regulations

on those waters; but states have sole regulatory authority over

1 1 1
navigation on the navigable waters of tho states.

7. Instream Reservations by State Agency

Some states authorize an agency of .'the State to 

withdraw or reserve instrcam flows sufficient to natinfy instrcai

needs. This is not to say that instrcam needs have a priority

over consumptive us e  needs, but is to emphasize that administrat.

action to w i t hdraw or reserve instream flows 'a gainst other appro^

priations or diversions is an important technicud. In 1969 the

in



n? l»V
' )  t ;  ,
State of Washi n g t on  authorized tho Department of W a t o r Resources
u: _

to reserve m i n i m u m  flows for fish, game, and o ther wildlife

• f a '  :>• ' 1 1 3 .
resources wh e n  r e quested to do so by the w i l d l i f e  agencies.

1(0 - / j/e !;• _ i .
; 8. Appropriations by State Agency

In 1969 M o n t a n a  enacted a statute w h i c h  authorized
J -c A -  * - 1 • | .. f ••
theiM<?ntana Fish and Game Commission to appropriate v/ater from

streams named in the statute, "in such amounts as m a y  be necessary

to maintain stream flows necessary for tho preservation *of fish

1 1 1
and wildlife habitat." This procedure is similar to appropria-

•. ■ -
tions m a d e.for consumptive uses, bu t  the substantive difference,

of course, is that the very purpose of such i n s tream appropriations

Vu o r -\Vt- i-
is to prot e c t  the streamflow from e x c essive diversions.

The 1969 statute w ent or. to provide that such appropriations, 

v/hen made, w o u l d  haye a priority of right over othe~ uses until
. " J

such time as the state d i strict court should determine that the•\v‘ . •
w a t e r was needed for a use "more beneficial" to the public. An d
.*• ;!?.»• n*4» • * . * • n *

so it,was possible for the instream appropriations to be di v ested
• i j I . ...

by changing circumstances and needs. The most curious provision,• J  ,  .  V  J . j i  I  4.  .  . i t  J t

it seems, is that which placed upon the d i st r i c t  judge the reupon-
• . . .

sibility of determining public policies and p r iorities to assess
oT, cyni'f..;, u  . /2Q
which uses arc more beneficial to the public. Ordinarily policy
i: tv p-rotm

q u e s t i on s , s u c h  as these are d e termined by the state legislature,1
or by a d m i nistrative agencies with del eg a t e d  authority to establish
\j-’n a mijkiu, '■

such policies, and not by the courts.•W • ,i''i • A-l'V.. U. I /.. I (J;1.. K-.HJ

' Jill i i:

It m ight also be noted that in 1973 Color a d o  enacted a

1 1 1
statute, p op ularly known as Senate bill 97, w hich recited 

in its title that it was for the purpose of "providing for the 

a p p r o p r i a t i o n’ of w ater  by tho State of C o l orado to protect the 

N atur a l  E n v i r o n m e n t . 11 Section 1 of that statute elimi n a t e d

the "diversion" requir em e n t  for appropriations and enlarged

i ! it

the s t atutory definition of "beneficial use," w h i c h  already

i n
inclu d e d  fishery and wildlife, to include "the appropriation

by the State of C o lorado . . .  of such m i n i m u m  flows between

specific points or levels for and on natural streams and lakes

as arc required to preserve the natural e nvironment to a
/23

reasonable degree." I v

A n o t h e r  provision authorizes the Colorado Water Conservation 

Board to mak e  appropriations, on behalf of the people of the 

State of Colorado, of waters in natural streams apd lakes "as

i n
may be r e q uired to preserve tho natural environment." Before

' • I \
d oing so, however, the Board must request the recommendations 

of tho Division of Wildlife and the Division of ^arks and Out­

door Roc... an.

• ; • v r

9. Statutory M o r a to rium on A p p r o p r i a tion s and
Nov/ Diversions “ *1 1

State water records do not have the accuracy and
" • ? >1

reliability that real estate records do, and it is often difficult|

to determine with any degree o f  accuracy the extent to which the
* „ '111 ‘ li 

waters of a stream arc appropriated. "Moreover, jin some instance!I' . - . tv
i- , i ,. . . , i rr

l ! C



, ¥'ri'rF )f
the h y drologic data and flow records f.or the stream need

further supplementation, refinement and evaluation to assess

s-*,’--
fully the a v ailable w a t o r  supply.

.

Because of factors ouch as these, it becomes difficult
•. f- y

to determine the amount of unappropriated w a t e r  that might bo
-■ ■< •

available for with d r a w al  or reservation to prot ec t  instream

: ' •' *
flow: needs. As a result, in some instances it m i g h t  be
* yif . * '.i ■ i iv r . *

a d v i s a b l e .to declare a morat o r i u m  on further appropriations 

pending a study of pres e n t  appropriations and p rospective needs 

for diversions a n d  i n s tream flows.
*’• y; , •.;> v-v 1 •

Montaina, for example, provided for such a mo r a t o r i u m  on
»' V  '■

‘the Y e l l ow s t o n e  R i v e r  in 1974, when  it enacted a statute w hich 

withdrew, the waters of that river from further appropriation 

for a t hree-year period, du r i ng  which time a thorough study was'J v A] • •

to b e  made o f  the available w ater supply and pres e n t  and prospec-
. v-j |V.; . . . . .  . ^26

tivc w a t c r - u s e  needs, including instr e a m  flow needs. Applica-
. v .1 v< •

tions to appropriate p e n d i n g  at tho time of the e n actment cannot
< v*\l w O  .* '. • • •* '• i

be acted u pon until the r.tudy is completed. One of the applica-
«ih f.sg .t . j : •

tions now p e n d in g  was filed by the Monta n a  Fish and Game Commis-
t>Y; Ci l v»yiy.,, . j .. k

sion on March 4, 1974, and it requests a substantial reservation 

of flown to preserve instrcam values. Tho recommended minimum
' JV'i T  '•> l 1.1,1k-.* r t l  *  ) I I : I

streaniflow w ould yield an annual discharge at Billings in the
. I V •1*1 lit. t i l’

amount of 3,000,000 acro-foct, 6,300,000 acre foot at Miles City,

' ;Vr '? * '' ’ ' •
and. 7,0QC(, 000 acro-fcet at Sidney.

' /*. f vH ?y.'.

10. Adm i n i s t r a ti v e  Mora t o r i u m  on Appropriations
and Diversions

■ ■ |i
Sometimes states have general legislation which

authorizes an administrative withdrawal of unappropriated waters.

■

Some of these statutes were enacted long ago whon i ns tream values 

were of no particular concern, and when diversions and economic

5*.
uses were  par a m o u n t  concerns. However, the language in a Utah

I ... /.. %
statute seems to b e  sufficiently broad to permit an administrative

/27 >.
w i thdrawal of w a t e r  to prote c t  instream values. That statute 

! ; :l J
provides that when the State Engineer and Governor jointly agree

' • • < }• ir'fc
that the "welfare of tho state demands it," the Govornor can

r.
preserve the surplus and unappropriated waters of any stream

( :.
"for any use whatsoever" by suspending "the right of the public1 I* 4 *
to appropriate such surplus or unappropriated waters." It seems 

pla u s i b le  tha t  this statute could b e  dusted of f  and u sed to 

protect instream values.

.

11. Conditions in W ator Use Permits

Another technique is to impose conditions and 
%

restrictions when w a t o r  use permits arc issued or w h e n  applications1. '
to appropriate arc approved. These conditions arid restrictions 

could.be designed to protect important i n s trcam flow needs, and 

lliio could bo done whet h e r the p e r m i t -was for the construction 

of a reservoir or simply for direct diversion frbm lihc stream.

In the case of a reservoir, the permit might require that 

a m i n i m u m  flow be sustained through reservoir releases an a

condition to .construction of tho reservoir; and, in the case of
» •? .. * ii1 .

t •
/ i f ,  ' • V  '/lx» A . I U V.

•l i
., ;• . I V W



direct diversion permits, it could be stipulated -that there '

• il 1 »' • •
Would bo h6 right to divert when the stream fell to a certain

'1 J" < T* "i 1  ̂ •
level or'to a flow of a specified number of cubic feet per 

second. California has used this technique,, and it seems to

hold promise for states that have not yet considered it.

: lit' .
12. Conditions on Transfers

‘ '' ‘ 11’.
One feature of an appropriation w a t e r  right is

•.. • :
. that it may be sold and transferred, and sometimes the purchaser 

desires to change the point of diversion, place of use, or naturo

:■ j-? ij ’ f*l i. , • t
of use (such as from an irrigation use to a municipal or industrial

.■ 1 /  v-;| * I,'.
u s e ) . And sometimes the owner of the water right will desire to

.. . • . . ; V .. . .
make such changes without actually selling the w a t e r  right to

"• I ’• 1 » ■«
a nother party.

It w o u ld  seem to be appropriate to consider the impact of
: •

any such p r o posed change or transfer on the natural stream

environment, and to approve such changes and transfers only when
/29

such impact is not reasonable or unduly harmful. Colorado,

l< ■ /io- ‘ /31
Montana and Utah, through differing devices, seem to bel . I a! ,7i o ; . , [•: l. 11 I
taking such an approach.

; / . \
13. Conditions on Exchanges

. V > ' V l 1 C-‘

■ 1 ‘ i-i Exchanges must bo distinguished from transfers

I ■ ! < .

and c h a n g e s . Tho latter relate to changes and transfers in water

use on the came source of supply whoro the original appropriation

was made, Whereas exchanges contemplate moving the w ater right
/32 . ,

to a separate source of supply. Most commonly, this arises

i ) : " n n! t ; i fh :r. ' ' . ir
■i . ‘ s'

when a proposal1 is made to move the wa t e r  right from the m ain
?’ ‘ f*' 1 - pi

stem to a tributary, or from a tributary to tho main stem, or 

from one tributary to another.

There seems to be no reason why the same environmental 

considerations that m ight be applied to changes and- transfers 

could not also be applied to applications for exchanges.

• * . ' . -V. • «.
14. Prohibitions on Transfers and Changes

* i  i ' »• * ■» '
Mont a n a  seems to hav e gone the furthest in

% • • • .  I I

r estricting transfers and changes by enacting a statute in

1975 w h i c h  prohibits transfers from agricultural to industrial

■ i, 121
use when the amount involved exceeds 15 cubic feet per second.

While I have refrained from conunci\ting on the legal aspects

of the mechanisms discussed, I mus t  say that there are serious

questions concerning the c o n s t itutionality of this statute. If

it is valid, then I suppose that a similar prohibition could be

imposed on exchanges.

15. Permits for Limited Periods of Time ' 

Traditionally, appropriation water rights have

been acquired;.Jn perpetuity, w i t h o u t regard to tho period of
' »*

time that the appr o p r i at o r  actually needs to use the w ater in 

order to satisfy tho purpose of the appropriation. In many 

cases it is obvious that the appropriator docs not need to use 

tho w a t er  in perpetuity. A mi ni n g  operator will not need the
! ' \ I . i I'l

w ater after the o r a  body is mined out; a sand and gravel washing
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operation- mi g h t  be -commenced for the sole purpose- of a single

construction project, such as a m ajor dam; and m a n y  similar..
* 7 V  V ’. .  » y I _• • • '  ♦

illustrations could be cited.
-i-j • * \ * • • ifp*? 7 » •

Tho question, of course, is wh e t h e r  n w a t e r  right acquired
J • • ,  * .

for such p u r p o s es  should be in perp e tu i t y  or only for the period
• • -i •». • f  •

of time r e q uired to satisfy the i n t ended use. If awarded in 

perpp.tuity, the o wner m ost likely will  sell and t r a n s fe r  the 

right w h e n’he no longer has a use for the water; but if awarded

only for the period of time required to satisfy the original use,

'
the water w ould return to the w a t e r c ou r s e  after expir a t i o n  of the 

permit, and w o ul d  be available to satisfy i ns t r c a m  flow needs

or o ther b enericial purposes. And, as a general proposition,
i-.; y v.t r .
such fixed-period permits wo u l d  give the state w a t e r  rights

admin i st r a t o r  a good deal m ore flexibility i n ‘allocating and r e­in, ;r J
allocating the w at e r  resource.

In some states such fixed t e r m  permits m a y  be implemented 

without specific statutory authorization, so long as there is 

general authority to approve w a t o r  applications an d  there i3 

no direct c o n flict with any o ther statutory provision. I think,
V ;/■.*.  i i • k
for example, that the Utah State Engin e er  w o u l d  have had such
pi ... <ij.» • ’ 1 '
authority, but the question is n o w  moot beca u s e  tho Engineer
o • /3d
sought and received express legislative a u thority to approve

iJ , '„* |i ' . i  . . ' J . •i
aoplicatiior.G for fixed periods of t i m c--although the farm lobby
y*V»:‘9 JV • • * ‘ ‘ . » i * i

succeeded in getting a g r i c ultural uses e x e m p t ed  f rom this provi-
iV I' JUjtt t " v1-i I ■»'* »' . ' ' • «
cion.,

    .
■ ,i • ,■ i 1 \ dK'. ;; i

Thus, the implication of the statute now. is that w ater
' : c g« . - c\

rights acquired for a g r i cultural purposes mus t  be i n  perpetuity,
. I i-l r. 3“ * a • • t  Jt s »..# 5; I

whereas, prior to the statute, there yas no such implication,
i. . . .  . : . ' ft'. tc

and it is likely that the State Engineer could have imposed 

fixed periods on all w a t e r  appropriations, w h e th e r  for agricul­

ture or otherwise. C'

It is not entirely clear to me, however, that the exemption

l : V
for agricultural uses w ill be an unmitigated b o o n’ to farmers.

The State E n g ineer must still evaluate all applications to

determine, among other things, whet h e r  the proposed use will
I | ■ :'

interfere w ith the more bqpeficial use of w at e r  and whether it

i 1 2.
will prove detrimental to the public welfare. It seems quite 

possible that an a p p lication.to appropriate water, in perpetuity 

for irrigation purposes m ight conflict w i t h  more beneficial uses
• • t- ‘J *

of w a t e r  in the future, and m ight otherwise prove detrimental 

to the public w e l f a r e — whereas, an application to appropriate 

w ater for an irrigation use for a fixed period of time, say 20 

years, might not. In such an event, tho application might be
• t  • wW ,  • - i t  . i  * p .

denied, whereas it m ight'have been approved for a limited pcrioJ 

of time if tho statute had not provided the cxcmptioij.

> • , i
1G. Statutory Criteria to Protect Instrcam Values

Anot h e r  technique for c o n s i dering2'and protecting

ihotrcam values is realized through statutory britcria which

’ > t
require the administrative offi c e r  to reject ahy^application 

to appropriate when it appears that if. would unreasonably inter­

fere with instream flow needs. If'is important to visualize



that, under this technique, it is the legislature that requires ' 

instrcam values to be considered, but it is ;thc admin i s t r a t or

who Actually determines w h e t h e r  any specific proposal to divert
V «. v* . . .

water-would result in an u n a c cnptable impairment of instrcam
( ! . t ‘ I •

values.
^35

Utah enacted such a statute in 1971, where i n  an additional1 */ v . *

criterion was added to those prev i o u sl y  in effect. The pertinent 

p art of the 1971 a m endment provided that an y  a pplication to 

appropriate w a te r  m u s t  be rejected b y  the State E ng ineer if, 

after investigation, he determines that such proposal w o u l d  

"unreasonably affect public recreation or the natural st r e a m  

environment." {

,-i 1 » 'l* i, »
•‘17. Enlightened A d m inistrative Interpretation of 

Broad Statutory Criteria

Even though, historically, state a d m inistrative

officers have not been concerned w i t h  i n s tream values w h e n  acting
I 41 .ijl'l jV»f- . . . .  .

on applications to a ppropriate water, it is q uite possible that

they have had authority to take such values into consideration.
■ ; pt'rvSfc? > t-
The administrative officers almost always have ha d  authority to
.I'j* )•' j a •j 1

take the "public interest" into consideration, bu t  they often
' JiVp.jil • . • ,
took a narrow view as to w hat the public interest was. M ost

i; ■

administrative officers have au thority to promulgate rules and
.. , S:
regulation's to implement the statutory authority vested in them,

i i ’.
and it seems entirely appropriate for such officers to set forth

i'n their regulations the criteria w h i c h  w ill be used to ascertain

'1* 1 • 1 1 
the public interest. A n d  there is no reason why those criteriai I f t ■ i ' 1
’ '.'- I',.'.

cannot1 embrace i n s tream values.
,  )vi .  ,■ .  .

.\’opri ,vi a i. / * j . •

The Utah S tate E n g in e e r  has distri b u te d  for public comment

,  ' ■' 

a pr e l i m in a r y  d r a ft  of rules that contain such provisions, but
( t I 1 * '  r *" j .

he has not yet taken any final action to approve an d  implement 

them. The p e r tinent observation is that the Utah State Engineer 

has been required for many years to determine whet h e r  a proposal

to a ppropriate w a t e r  w ould interefere wit h  the "more beneficial
* \f :tr.

V  H

use" of w a t e r  or w o u l d  be "detrimental to the public welfare,"

but he had never taken any steps to define these b road criteria
" I 1 >

or to develop any specific criteria by w h ic h  they could bo
• * ' M l  I  ^

determined. The n e w  regulations, as p r o po s e d  in draft form,

w o u l d  require an e v aluation of p o s itive and negative impacts.
'

on economic/ social, recreational and environmental values that

11i
w o u l d  re s u l t  fro m  the proposed use, in addition to other specific,

i
criteria set forth in the -eview draft of the regulations.

.

It m i g h t  be observ e d  that in 1971 the U tah legislature

added an a dditional s t a tutory c r i t e r i o n , ;mentioned earlier,
• a . . .  j< i-
w h i c h  required the State E n g ineer to reject any application that

.  <•- c * i T>
w ould have an u nr e a sonable affect on public recreation or the 

natural stream environment. But tho n o w  d raft rules now under 

review, it seems to me, w o u l d  hav e  been authorized by the earlierc .--.I • :• .•„/ . . .  '

legislation.
, . , . .J

Some questions might arise under this m e c h a ni s m  when instrca;
. .1 ‘i. o.,

flows are preserved and applications to appropriate are denied 

when there is u n a ppropriated w a t e r  in the source, and these 

questions will depend on the particular state, (jlucstions as to
• • I t ft I ' • * 1 " f|  3 . I '

the "diversion" requirement and "beneficial U30" c o n c e p t might' ’  •* ' * • *. L . 1  i V  '
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'Still1 arise in some states, although the answer seems to' bo 

that the instrcam flow is not an "appropriation" under this rJiJ't
strategy. The administrative officer has simply determined
* *. Tr V-* £j4T  ̂ '
that iiho public interest w ould be better served by leaving
'AV. £*•*•
the w ater in the stream. It must be conceded, however, that 

where instream values are not "beneficial uses," it w o u l d be 

difficult to sustain administrative action w hich denies a 

proposed appropriation that would qualify as a beneficial use, 

for the purpose of protecting a public value that does not 

qualify as a beneficial use.

18. Imposing More Stringent Burden of Proof
on Large Applications to Appropriate

Mont a n a  has devised a mechanism, apparently
»! • *> I * '•
designed to protect instream values, w h i c h  imposes a more severe

bu r d e n  of proof on those appropriators who seek to appropriate
/37

flows in excess of 15 cubic feet per second. The traditional
■ "• 1 >>•’ . ' I ' t  V l i  ■ 1 .  v.

requirement in mos t  states has been that an applicant must makev.l. . . «• *•
at least a prima facie showing that there is sufficient unappro-

.ho ■) . ,
priatcd w ater in the source to satisfy his proposed appropriation,
I’.'jl i I.Jr'i >1 I • ■ •

but the Montana statute goes further by requiring a clear and

’ •' ,’••• i » • ,
convincing showing that the appropriation w o u l d  not interfere 

with other w ater rights. it must be borne in mind that tho

Montana Fish and Game Commission is authorized to acquire instrcam
! V M ■’* -Yv *• • *

rights, and so any applicant who desires to divert 15 cubic feet

per second, or more, must make a clear showing that any instrcam

. ..  *l.«
rights so held by the Commission w ill not be impaired. In many

i f l l I  V I .
'"j*V-jiV' ^

cases, this might be an insurmountable burden.
• 'V'.i\ i

•-.ii O '<

.• * ft fe
19. D e manding Increased E f ficiency in Existing Uses 

b efore A l l o w i n g  further St r ea m  Depletions

Appro p r i a t i on  law has always required water users
V. f »y f \ ■%'

t o  employ a reasonable degree of effi c i en c y  in their use of 

water, so as to avoid waste. Indeed, the very -concept of 

"beneficial" use contemplates that the met h o d of diversion,

means of conveyance, and application to use will be reasonable
•  ̂ 1.

so that quantities of w a te r  in excess of those beneficially 

required will not be d i v e r t e d  from the stream. Courts have 

generally boon quite liberal in construing this requirement,

J*
however, and in many cases rather substantial losses— particular!

m
in conveyance syst e m s — have been sustained as being reasonable.

The time has now come, it seems to me, w h e n  we should take 

a more careful look at the e fficiency of use. New technologies
• * S .*» I , K *

have p r o vided new and improved ways of diverting, transporting 

and using wator. Methods that we*re reasonable a half-century 

ago, or even ten years ago, m i g h t  no longer b e ’reasonable inf ■ > >•

light of potential improvements that are now feasible. It also
» js ' . ,/

seems sound, in fact necessary, to consider the increasing dcmamj
c* * I

now being placed on the resource— including demands for instrcamli • I-. • i i 11 j
uses.

i! ‘f* rf
I think tho possibilities of imposing more stringent roquirl

: , 'y I
manta on efficiency of use arc well  illustrated by the decision

* ' ; •• * 7_u
of an intermediate a p pelluto court in California. In tbut

.  . .  '

case a w ater district sought to w i t h d r a w  additional water from 

the American River, but was met  with opposition by an enviror.mcnli i . )

it *■

i I*. I t  '

' if .
I' ' .

i b.-

I 1.1 I' II I.
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organization-.which claimed (1) that tho d i s trict could satisfy 

its need for a d ditional water by reclaiming- and recycling its 1 c
: . \ > i v:
cxisting supply, and that (2) further stream depletions would 

have adverse environmental impacts. The court noted that the

/Ji
California constitution requires that waste, unreasonable 

use, or unreasonable method of use of water be prevented, and
i .

held that to the fullest extent possible all waters within the >
/43

state should be put to beneficial use. So holding, the court

i •-
remanded the case for trial on the merits.: . .• 1

20. Demanding Greater " Diligence11 in C o mpleting 
„ . i Appropriations'• • ’ ’»r

Under the laws of mos t  western states, when the
I « J * \ • ' i * ' *

first step is taken to acquire a water right the appropriator 

acquires an inchoate right, and he may then complete or perfect 

his appropriation free from interference by subsequent appropriators 

so long as he proceeds with "reasonable" or "due" diligence.

In the first instance, the question as to whet h e r  there has been.. a i. :iOv i i i » - • ■ * >>. ■ i
reasonable diligence is determined by the a d m i nistrative officer, 

w ith su bsequent judicial review.

But administrative officers ordinarily arc given wide

'
discretion in deciding w hat is reasonable, and some have allowed 

u npcrfoctcd appropriations to pond for many years. Tho Utah
v r'", ■
statute, for example, allows tho State Engineer to keep pending
• qiurc: t .• ■■ l i i,| v • • •

appropriations alive for 50 yoars, and, even then, if tho works
ip;;- j. i h - 1 i , •

arc fully constructed additional time may be granted within which

. • i t  .. •. ,
to apply th,o water to bonoficial use.
I j* '»*»*.• '* l i  » V * Wl 4 I . I ► • • 1 *

Wt 11 ’ •

7   ------------
'• "i-: 'P ;' W ' ' ' ' '•< ?: :’ i ‘ 1 '7 *  :

The Utah State Engineer, in his draft rules distributed
: . I "

for review, has indicated a much more demanding position by
: ’.ah: !.■'. */■ ’rt. ii

requiring prompt completion of appropriations, a n d  by indicating
I .........  !

that he w i l l  c o n sider such things as e n v i ronmental values and 

instream flow needs in deciding whet he r  an a pp r o priator should 

be gran t e d  additional time within which to complete the appro- 

priation.

: ‘ »cr
F r o m  the standpoint o f  instream flow values, it should be

t. ' i - v! 's«
n o t e d  tha t  waters cannot be reserved or w i thdrawn for instream

i J i "* • I . J X  > *.v%

use unless there is unappropriated w ater in tl>c stream. When

w a t e r  is "obligated" by numerous unperfected appropriations,
. ■ .  • ■ '5 • • . t

the w a t e r  is still in the stre a m  but it is not available for
l . • ; ' .

alloc a t i o n  to i ns trcam uses. In many instances, the old, 

u n p e rfected appropriations could be lapsed and cancelled for 

lack of diligence, and there then might be unappropriated water] 

that could be reserved for instr c a m  values.

Jl

21. Private Instream Appropriations

Anot h e r  strategy is that of allowing private 

persons to mak'o appropriations of instrcam flows. While a 

number of arguments could bo mounted in favor of, and against, 

this approach, I p orsonally do not favor it bocauso thora appca^ 

to be so many preferable m echanisms and strategics available.
, i

T hat approach seems similar to the private riparian rights of 

Eastern states. I confess that I feel that' instrcam flows in 

natural channels yield public values that should bo reserved

i
and protected for and in the name of the public, rather than, 1 '* sj

privato partios.

IK

.u.
. . .

i »
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Nevertheless, the State of Washi n g t o n  feels otherwise,
C.itfMv.JM ( * : * s.. . * I . 4-.
and a private ap p r opriation o f  an instrcam flow has boon

/•'(>
recognized as lawful. Consequently, it appears that this

avehuc cannot be ignored.

P J/ i'-U 'J .i'f: • •*

. 22. Add11:ional fltrntogior. and Techniques 

,i >. Time docs not permit a .discussion of further

strategies and techniques, but I would like briefly to identify 

some remaining mechanisms and proc idures that have important

implications for instrcam flows.

' ItMsi'
t l i i t , ' : ' ! ; 4' 1'  ! 1

a. Weather Modification 

1 Many states have operational w e a t h e r  mcdifica-

V 111
tion programs to augment w a t e r  supply, and instream flow needs

should be c onsidered along w it h  other needs in decid i n g  how the
/48

n e w  supply o f  w a t e r  should be allocated.

b. W a tershed Management'.o . i -ii 11.. . :------------- — '-----

-i In the w e st e r n  states watershed ma nagement iG

primarily a function of the Fo r e s t  Service and the nureau of
JPP.L'lCV' 0 I. \ .

Land Management-, but in some areas significant parts of watersheds 

are owned by the states, and state and county zoning regulations 

and other land ur.c controls can play a meaningful role. 1 While 

tlie 'tail' cannot wag tho dog, tho relationship of wa tershed manage-

menu practices to instrcam flow needs should bo c onsidered in

. ,( /J1
es t a b lishing the criteria and programs for tho watersheds.

, !'•(/,V o I,.

',i;iV, i']

I • ' • f ‘ ?. ¥ \ s •

J- ■■■'. g..'*; .

■It 1
1 ■ I1'- . I\j

I t '  'I . 

t.' ' ;■». i ,

* f Ci' Intrastate T r a n s b a s in Diversions

i »

*'• :;-'e It is not uncommon for water to be transport
i * . ii- r.j.

from one basin to another within a particular state. The export
. . . . ; £\ 

ing basin will experience a depletion in itn w a t er  supply, and

the importing basin will experience an augmentation of ; .L 3  cuppJ

The impacts on instrcam flows in both basins should be evaluated

before the diversion is made; and, if made, measures to satisfy
£ l V •• t , . E x  •

in s tream *flow needs in tho importing basin should bo considered
/50

as par t  o f  the p r o j ec t  purposes.
I

I- ’ d. Protection of Streambeds---------------------------

State statutes which protect streambeds from 

1 ‘ £ 1  
alteration and relocation are now rather comnton.- While these

statutes dp not augment, preserve.or protect instream flows,

they do protect h a b i t a t  and spawning areas for fish, and arc

thus of c o n s iderable importance to the value’ of the ir.stream
t*

flow. A  m i n i m u m  strea m f l o w  is h o t  too significant, from the 

point of view of the fish, if the bed of the stream'has been

j\ J I
lined wit h  cement.

: •' V &
e . Water Quality Control

J .

W hile many stato water quality control

• *1 * •: r I
programs arc prompted, and to some extent controlled, by PL 

other state w ater quality programs arc within the discretion and

control of the states. And some states have adopted administra-

■ 1 ’ 'i
tive procedures wher e b y  fish and w i l dlife needs are considered a.

» /5 2  ;
part of tho w ator quality planning process. As'such, administr.

' /
tive action can bo taken not only to control tho'quality of watc



'VT";;V v';': ' I'. ’ ; ' v .. :

in the stream, bu t also tC establish* m i n i m u m  flows'for. f i s h ; I fi

and w i l d l i f e  needs. - ' ?" • ' • ’< ■!* ■ . i

. . . . .  . . . . . . .  ,t
U * > U  ^  I .  4 . '  . . / * *■ * X J / • . I

f . Planning Programs under Section 200 of 
PL 02-500

• /J±
The planning programs under Section 208 

of PL D2-500 arc just getting under way. These programs arc 

c o n ducted by state and local representatives in the planning

process, in accordance with the board mandate of Section 208
.* • t
and r egulations p romulgated thereunder. In essence, these 

programs, are state planning processes, and no w  is the time
• i < •  * i j

for a d v ocates of instream flows to take appropriate steps to

mak e sure their views are heard and c o nsidered in these p l a nning 
/55 

programs.

»1 \ g. Pump i n g  Groundwater to Augment Streamflow

*'• - t *i “I
G r o u n d wa t e r  can be a valuable source of

a u g m en t a t i o n  for the flow o f  surface streams, cither as part of111 *."r '
a w a t e r  m a n a g e m e n t  plan (conjunctive use of surface w a t e r  and

ill
groundwater), or as an isola t e d operation. In some cases, 

p a r t i c ul a r l y  on tho lower roaches of a stream, groundwater has 

b o o n ' p u m p e d  to augment the flow of  the stream, wit h  benefits 

to i n s trcam nccdd as well as to d o w n s t r ea m  viccrs who divert 

f rom the stream.

h. Requiring Consideration o f  State W ater Plan 

All of the states havo developed, or are in
CV I. m m ’ , |

tbe proc c d s  of developing, state wa t e r  plans, ordinarily with

f* ‘ityiV.VjiC >: i ; . .. » . '■ ; > , •r

M/dV'li'.W’n;: ■ I . ; ' t i i yit •

-ttt— r m r

provide for protection of instrcam flows, it is important that

appropriato legislation require the w ater rights administrator

.to consider the state plan when deciding w h e t h e r  appropriation:

111
should be a p p roved or rejected. . ,

• *
i. Evolving Water Use Plan to Regulatory Status 

.■ 1 . ~ T  7
If it is deemed desirable to accord regulate

’ * , i i . l
status to the state w ater plan, then rather formal procedures

, 111 
m ust be followed to develop and a d o p t  tho plan. I think that

this technique has significant p o tential for placing all water

uses, i n cluding instream flows, in a proper balance to protect

the entire spectrum of the public interest. In the past, there

* , . , • .. 
has been far too much "daylight" between the planning process

/60
and r e g u l a t o ry  procedures. j 1

j . Water M anagement Districts

Strange to say, sevdral eastern states have

advanced beyond the western states in creating water management

d istricts as integrated entities to plan, administer and rcgula 
A 1 •: ' • .

w a t e r  use. This technique m i g h t  be the ultimate-in water mana

I , | 1
mcnt, and m ight be a very effective means of protecting instrca

flows, as w e l l  as providing for diversions and economic uses.
■ :

T he primary reluctance of western states to adopt such manageme 

1 • ■
districts has stemmed from the resistance of those holding

j • ; - ''h

. • fit , i i i  '$ i y

%y . 0 '>*/ "t ■ ' '• ' ' It '■ ' ■' ■ (■ ■ &___ 1-----------



appropriation rights, who fear that. t h e ir  rights might'be
> • . • ’ l i ' V  v lC  ,  9  . .

jeopardized or d i minished by the c re ation of such,districts.
i -i .••• i t * ’,  v-.. < .  i  . . •" . i • • :

This fear is unfounded. Management districts might well
:*«. 1 : i':ir .ton: «i. r " >. ; r>' ; 1 "*» ' 1 v  ;• t K '• <•' •

plan and implement programs for aug m en t a t i o n  of w ater supply

to the benefit of all. This a u g me ntation might result from
/62

weat h e r  modification programs, integrated use of surface water
/63

and groundwater to ma x i m i z e  supply, w a t e r  savings practices

. , 111 12k
ana techniques, b asin imports, and a variety of o ther p o s s i­

bilities.

k. Little HEPAs (SEPAs)

. . .  Some states have e n ac t e d  statutes patterned

• • . Zii
a fter the National E n v i ronmental P o l i c y  Act. These statutes

|. ’. ,1
commonly have the effect of r e quiring a consideration of the 

e n v i ronmental values of i n s t r e a m  flows before state action is 

taken to authorize the d i m i n u t i o n o f  depletion of such flows.

> - J 
. ...

1. State Fish and W i l d li f e  Coordination Acts 

Some state l egislation is patterned, to a

considerable extent, a fter the Fede r a l F i s h  and Wildlife Coord- 

131
ination Act, so that fish and w il dlife values are to be given 

equal consideration w ith economic values w h e n  w ater projects

arc licensed or constructed by the state.

l

•; r,

m. A p p ropriations hold in Trunt for other Uses 

A  statute in Utah a u thorizes a state agency

to acquire w ater rights for no other purp o s e  than to hold such
/G8

rights in trust for subsequent a s s ig n m e n t  to users. This might

I- >.

>1 i

• ■ . , v  • c * *. • \

seem to be.a rather awkward technique, b u t  it has had the; 'r * ; •
. • • • ~ /*

e ffect o f  preserving a wa t e r  supply in som e  streams that

otherwise would have become fully appropriated.’ ‘And now,

when such w ater rights arc assigned to others, environmental

and instream values are seriously c onsidered and reasonable 
! ^69

protective measures are provided, even though I am sure the
. < »' " * il * •

original legislation did not contemplate the protection ofno
such values.

n. Acquis i t i on  and Rc-AIlocation of Water Rights 

i If there .seems to be no other way to augment

a stream flow that already has been's e v e r e l y depleted, and the 

n eed for augmentation is substantial wit h  a promise of sufficient 

benefits, then it w o u l d  be p o s sible to,acquire|existing water 

rights and re-allocate the w a t e r  for flow augmentation through 

the critical stretch o f  the stream. The state cou^.d acquire

a i
such rights by p ur chase or condemnation. (,

: ' ■'

y * >•
III. Conclusion L 1 .■

In the preceding d iscussion I have identified 35 separate 

strategies and techniques that, to varying dcgrqoq,, m ight prove
(

useful in preserving, protecting and e n h ancing instrcam flows
*" ’ * ’ ' ■*. .. %

Cor fish and w il dlife purposes. Uut we have only scratched the

i surface. Mar.^ ichniqucs and strategies can be found,
I ‘ !

perhaps some more effective than any I have mentioned. Tho fieldj * v I. v * *1 » i
is fertile for those researchers who are in terested in state water 

1 v V • •’ :  rt>)

law and who believe that a fair share of the w a t e r  resource mustI i

be preserved to protect instrcam values.

v:i 1!
i 1
. ■ ‘ h'i
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2. State Department of Parks v. Idaho D e p a r tment o f W a ter 
A d m i n i s t r a t i o n , 96 Idaho 'HO, 530 P . 2d 924 ( 1 9 7 - ] ) . The 
provision construed was Article 15, Section 3, of the 
Idaho constitution.

3. The similar provision in the Colorado constitution is 
Article 16, Section 6. A Colorado statute provides for

* appropriation of w a t e r  by the state to protect i n s tream 
• flows 'Section 37-92-102(3), Colo. Rev. Stat. Ann.), 

but the Colorado Supreme Court has not had o c c asion to 
determine whet he r  the statute violates the consitutional 
provision. Other states have milder constitutional oro- 
visions in support of appropriation (Wyoming constitution, 
Article 8, Section 3; Nebraska constitution, Article 15).

4. United States Constitution, Article 1, Section 10, para. 4.

5. Colorado River Compact of 1922, Article 111(a).1 11;. ’
6." Okla. Stat. Ann., Title 82, § 1451-59. l. . i

7

8,
9.

10.
1 1 .
12.

j : . ,  . . .
Id. at S 1452.■ ■ . .1. v
i b i d .

The Daniel B a l l , 10 Wall, 557 (1870). 

Id. at' 563.[ I

Idaho Code Ann., § 36-907.

nl. v. Stnndal, ot a l , Case No. 11971, pend i n g  in 
Idaho Supreme Court. See Southern Idaho Fish & Game Ass'n v. 
Picabo L i v e s t o c k , I n c ., 96 Idaho 36C\'- 528 P . 2d 1295 "(1974)“—
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1!).,, Curry v. H i l l . 860 P.2d 933 {Okla. 1969).
Hp .til-

18.,
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See, e._g. , Colbcrg, Inc. v. State of C a l i f o r n i a , 67 Cal.2d 
400/ 62 C a l . Rptr. 401, 432 P2d 3 (1967)? Southern Idaho 
Fi-hh f, Game Ass'n v. Picabo Livestock, I n c ., 96 Idaho 360, 
520 P . 2d 1295 (1974); Commonwealth v. T h o m a s , 427 S.W.2d 
21,3 (1968).% , I

~ 1
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17. PL 92-500, 33 U.S.C. 1251 ot , extends federal reguln- 
tory authority o ver water quality to all navigable waters 
and their tributaries, whether navigable waters of the 
Unitjod^States or navigable waters of the states. This 
jurisdiction a p parently is based on general Commerce Clause 
power nnd not.on tho narrower power to regular navigation. 
Sec United'States v. A s h l and Oil and Transportation C o m p a n y , 
504 F. 2d 1317 (C.A. 6 , 1974*). The United States Supreme 
Court has no t  yet ruled on the constitutionality of the 
b r o a d jurisdictional reach of PL 92-500.

18. Rev. Code Wash. 5 90.22.010. w

19. Mont. Rev. Code § 89-801 (2); repealed in 1973,. now sec 
§ 89-890.

. i.7
20. Ibid. The statute provided that instream appropriations 

for fish and game purposes "shall have a priority of right 
ove r o t h e r uses until the district court in which lies
the m a j o r  portions of such stream or streams shall determine 
that such, wa t e r s  are needed for a use determined by said 
c ourt to be more beneficial to the public." For present 
p rovisions see S 89-890.

21. Colo.' Rev. Stat. Ann.-§ 37-92-102(3). i ,i.

22. I d . , 5 37-92-103(4).

23. I b i d .

24. Colo. Rev. Stat. Ann. '§ 37-92-102 (3)

I
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25. Dewsnup and Meyers, Improvement of State Water Records 
(National V/ater Commission, 1971).

26. Mont. Rev. Code 5 89-8-103 (1974).
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27. Utah Code Ann. 5 73-6-1. ‘i
I

j

28. C a l i f o rnia S tate W ater Resources C o n t rol l'o'nrcl Pec in ion 
No. 1379 (1971); Rank of America N a t 1'! Trust h Savings 
Ass'n v. State W ater Pcscmrccs Control Board , '42 Cal. App.
3rd 198, 116 Cal. Rptr. 770 (197*4) ; and see Cal. Water 
Code 5 1243 (1975 Supp.). 1 ! :

I. ; ' •'
29. Colo. Rev. Stat. Ann. S 37-92-102(3) authorizes the Colorado 

W ater Co n s e rvation Board to appropriate instream flows for 
fish and wildlife purposes, but tho streams of Colorado arc 
fully appropriated. This w ould seem to mcaA that the Board 
will have to appropriate stroomflows as they now are, so 
that there will be no interference with vested rights. But 
when the owner of a wator right desires to transfer the 
point o f 'civbrsLori, it will be necessary to determine whether 
such a tr nsfer would interfere with the "junior" inslroam
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~ ‘ ^'gh’t held by^the Board.' ‘If s o , ' t h e’transfer w o u l d  bo 
hied, ior adjusted in such a> manner' as; tb' avoid any 

interference.
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30. Mont. Rev. Code 55 89-090, 092 .j * : t ; re % ;
31. The Utah State Engineer has promulgated draft rules for 

public review and comment, but has not yet finalized or 
adopted those rules. These draft rules w ould require 
consideration of the natural stream environment when any 
request fcr transfer is filed.
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32. Utah Code Ann. £ 73-3-20.

33. Mont. Rev. Code 5 89-892(3).

34. Utah Code Ann. § 73-3-8.
• j  • ■*/i  *'J*. ‘ > | ( l  , , ,
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36. Preliminary Draft of Rules to Supplement Rules of Utah 
State Engineer Adopted February 8, 1974.

37. Mont. Rev. Code 5 89-885(6).

38. I b i d .

39. Dowsnup, Legal Aspects of W a t e r  Salvage (National W ater 
Commission, 1971).

40. I b i d .

41. Environmental Defense Fund v. East Bay Municipal Utility 
D i s t r i c t , 8 ERC 1535 (Cal. Ct. App. 1975).

42. California constitution, Arti c l e  14, Section 3.
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43; E n v i ronmental Defense Fund v. East Bay Municipal Utility
DiVtrict, note 41 s u p r a .
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44. Utah Code Ann. 5 73-3-12.
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45. Proposed Rule No. 2; sec note 3G s u p r a .
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46. A decision by the W ashington Pollution Control Hearing 

Board, fias allowed such a private appropriation for research 
related; to raising fish. See the d i scussion of such 
decision in Trcleaso, W a t o r  L a w , pp. 37-38 (2d cd. 1974).
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47. For h comprehensive disc u s s i o n  of w e a t he r  modification

^  programs and associated legal implications, sec The Legal
Implications of Atmospheric V/ater Resources Development and 
Management (Bureau of Reclamation, October 1968).
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48. The niosb 'practical m e am e a n s  of allocation w ould fee throughL

seem to be ample justification'to -provide for pu b l ic  uses 
such as instrcam flows.

4 See L a nd Use and W i l d life R e sources, pp. 149-180 (Special 
P.roblcms of Waters and Watcrshcds)~(Nalional Academy of 
Sciences, 1970).

50. This is particularly appropriate where public funds are 
used to aid in construction of the project, as is usually 
the case. Compare', section I I . B . 22.1 of this paper, i n f r a .

51.

52.

53.

54.

55.

56.

One of the first statutes of significance was passed by 
Montana in 1963, as Chapter 258, Mont. Sess. Laws 1963, 
amended in 1965 and codified in Rev. Code Mont. 26-1501 
through 1507, and since amended, Now sec 2£-1501 through 
1J09, and the 1975 enactment of 26-1510 through 1523.

See section I I .B . 7 of this paper, s u p r a , 

Rev. Code Wash. 5 90.22.010.

33 U.S.6. 1288.
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The Section 208 programs necessarily will develop both 
w a t e r use plans and land use plans ir. order to control 
w a t e r quality, and there inevitably will be conflicts 
between these plans and state w ater rights administration.

\ I .’J h , \
In some instanqes irrigation companies have simply filed for 
underground water permits upstream from the paint of intended 
use, and have drilled wells and pumped w atch into the w a t e r­
course, thus augmenting tho instrcam flow untill such pumped 
w a t e r was diverted at tho d ow n s t r e a m  point oE jusc. '

57. 42 U.S.C." 1962 p_c nccj. ' 1 '*

58. Too often w at e r  planners proceed to plan and w a t o r  a d m i n is t r a­
tors proceed to administer, with little or no consultation.
If water use planning develops useful data or meaningful 
nlhornntivon for allocation of the water supply,, the a d m in i s­
trative officer should at least be required to consult the 
fruits of such planning, oven though ho is not bound by
any recommendations or findings of the p l a n n i n g  agency.

‘

59. See Dowsnup and Jenson, Proposed Procedures for Planning, 
Allocating and Regulating Use of Water Re s o u r c e s .fn U t a h ,
Vol. One, Chapter Two (Utah Division *of Water Resources,
1975).
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