


of the group's campaign treasurer, and any default or violation by the cam­

paign treasurer also shall be considered a default or violation by the

vrineipal officers of the group.

Sec. 11. AS 15.13.070(a), (b) and (d) are amended to read:

(a) No individual, person or group, including but not limited to all 

p o 1itica1 committees, businesses, corporations, and labor unions, may con­

tribute [TO OR liXPliXD] more that $1,000 a year to a candidate [ON bHIlAIT OF 

OR IN OPPOSITION TO TTIH COMPETING CANDIDATES) for each elective office.

Political parties and their subdivisions are not subject to the limitation 

prescribed in this subsection, but they are subject to the reporting require - 

ments prescribed by § 10(b) and 110 of this chapter. Nothing in this chapter 

piohibits

(1) a candidate from contributing more than $1 000 of his own money 

to his own campaign; or

(2) individuals, persons or groups, including but not limited to 

all political committees, businesses, corporations, and labor unions, from 

contributing to or expending on behalf of a ballot proposition or question 

more than $1,000 a year; however, these contributions and expenditures shall 

he reported in accordance w i t h  b-10 and 110 of this chapter.

(b) No contribution over $100 may he made in cash or by cash payment

and it may not be accepted by or on behalf of a candidate or group.

(d) No contribution may be made, and no expenditure may he made or in­

curred, directly or indirectly, anonymously, in a fictitious name, or by one 

person or group in the name of another, to influence the election of a candi­

date or the outcome of an ballot p roposition or question in an election. A con­

tribution made by a person wishing to remain anonymous, and received by a can­

didate, or bis campaign treasurer or deputy campaign treasurer, or a group may 

not be used or expended, but shall be returned to the donor, if his identity



is known, and if no donor is found, the contribution escheats to the state if 

not donated by the candidate or group to the charity of their [HIS] choice.

Sec. L2. AS J5.J3.090 is amended to read:

Sec. 15.15.090. IDHNT1 P'l CATION 01- COMMUNICATION. All advertisements, 

billboards, handbills, pa id-for television and radio announcements and other 

communications intended to influence the election of a candidate or outcome 

of a ballot proposition or question shall be clearly identified by the words 

"paid for by" followed by the name and address of the candidate, group, person 

or individual paying lor the advertising. In addition, candidates and groups 

must identify the name of their campaign treasure.', except when a candidate 

is h is own campai gn treasurer.

Sec. 13. AS 15.13.100 is amended to read:

Sec. 15.13.100. CONTR1 BUT IONS, liXPI iNDTTUROS BHPORI; FILINC. Political 

|NO POLITICAL| campaign contributions or expenditures, [liXPhNDITllUli MAY hli 

MADIi] or obi igat ions J'or those expenditures, may be received of accepted and 

made or incurred by a person in an election or by a person or group with his 

knowledge and on his behalf before the date upon which he or she files for 

nomination for the office which the person seeks [, liXCI'.PT POP PhRSONAL I’RAVP.L 

IAPLXSIiS OR h'OR OPINION SURVIiYS OR POLLS|. llov.ever, these cent rilvtl ions oi 

rrilliSI-j expend i lures | SI 1AI.I. Bl: CIIARCliD AHA INST Till: SPI-NDI NCI LIMITATION THAI' 

APPLIHS TO Till; OP'P'ICb l-'OR WHICH ill; SlJBSbQllliNTLY PILIiS, AND] shall he included 

in the first report required under this chapter |APTbR PILINC! FOR OPITCb J.

' Sec. 14. AS J5.13.110(a)(4), (b), and (c) arc amended to read:

(a)(4) December 31 IOF FAQ I YHARj for expenditures made and contributions 

received after the report required in (3) of this section and in a non-elect, ion 

year those expenditu res made and contributions received which were not reported 

that year.

(b) bach contribution or expenditure which exceeds $250 and which is made 

within 10 days |ONb 1VFFK| of the election shall he reported to the commission



by date, amount, and contributor or recipient within 24 hours of receipt or 

expenditure by the candidate or lpis campaign treasurer or by a group.

(c) The reports and statements required under this chapter [Ob' CANDIDATIiS] 

shall be filed in accordance with see. 20 (j) of this chapter [WITH Till! COMMIS­

SION'S CliNTRAl, OITICIi] and shall be considered as having been received timely 

if postmarked no later than the due date. All statements, records and reports 

required by this chapter are public records and shall be kept open for |T0] 

public inspection. Within 30 days after each election, the commission shall 

prepare a summary of reports [LiACII RI.!P0RT| which shall be made available to 

the public at cost upon request, bach summary shall use uniform categories of 

reporting.

* Sec. 15. AS 15.13.110 is amended by :g two new sections to read:

(e) Within 1.0 days after making a contribution or expenditure in accord­

ance with sec. 40(c) of this chapter, every individual or person shall file a 

report with the commission.

(f) A candidate who does not plan to receive contributions or make any 

expenditures during his campaign for elective office may file an affidavit to 

that effect with the commission, on a form prescribed by the commission, at 

the time the first, report is due to be filed under (a) of this section. If,

after filing an affidavit, a candidate c.oes in fact receive a contrihution or

many an expenditure he shall report, as otherwise required by this chapter.

* Sec. 16. AS 15.13.120(a)(2) and (5) are amended tc> read:

(2) making a campaign contrihut ion |OR HXl’liNDITURHj which exceeds 

the limitations of sec. 70[(f)| of this chapter.

(5) making a communication to support or defeat a candidate or 

ballot propos.ition or pptest ion without ident ificat ion of sponsorship, in 

violation of sec. 90 of this chapter;

- II -



See. 15.13.125. CIVIL PENALTY: LATH FILING OF RHPORTS. A person who

fails to file a properly completed and certified report within the time re­

quired by sec. 50(a ) , 60(c), 110(a)(1), (3), (4) or 110(d) of this chapter 

is subject to a civil penalty of not more than $10 a day for each day the 

delinquency continues as determined by the commission subject to right of 

appeal to the superior court. A person who fails to file a properly completed 

and certified report within the time required by sec. 110(a)(2) or 110(b) of 

this chapter is subject to a civil penalty of not more than $50 a day for eacli 

day the delinquency continues as determined by the commission subject to right 

of appeal to the superior court. An affidavit stating facts in mitigation 

may be submitted to the commission by a person against whom a c.ivi.1 penalty 

is assessed. However, the imposition of the penalties prescribed in this 

section or in sec. 120 of this chapter does not excuse that person from filing 

reports required by this chapter.

* Sec. 18. AS 15.13.150(2), (3), and (4) are amended to read:

(2) "contribution" means purchase, payment, or promise or obligation

to pay, loan or loan guarantee, deposit or gift of money, goods or services 

for which charge is ordinarily made and which is made for the purpose of in­

fluencing the nomination or election of a candidate, and in 810(b) of this

chapter for the purpose oT influencing a ballot proposition or quest ion, in­

cluding the payment by a person other other than a candidate or political 

party of [, OR] compensation for [OF] the personal services of another person 

which are rendered to the candidate or political party; however, "contribution" 

does not include

(A) services provided without compensation by individuals 

volunteering a portion or all of their time on behalf of a candidate or 

ballot proposition or question, but it does include professional services

-  12 -



volunteered by individuals for which they ordinarily would be paid a fee 

or wage;

(B) services provided by an accountant or other person to 

prepare reports and statements required by this chapter;

(C) ordinary hospitality in a home;

(J)) a personal loan from a bona fide lending institution;

(3) "group" means every state and regional executive committee of a 

political party, any political action committee, and, in addition, means any 

combination of two or more persons or individuals acting jointly who take 

action the major purpose of which is to influence the outcome of an election; 

however, a "group" does not_ include

(A) _a candidate's personal campaign committee; or

(B) ongoing business, trade, union, or membership associations 

or organizations provided that__thei.r major purpose is not to influence the

outcome o f an e lection and provided that the money for any contributions

or expenditures are appropriated from the general fund of such associations 

or organi zat i ons;

|\ GROUP THAT MAKliS PXPPN'DITIJRPS OR RPCPIVPS CONTRIBUTIONS WITH TIIP. AUTHORIZA­

TION OR CONSHNT, PXPRPSS OR 1MPLIPD, OR UN DPR TIIP CONTROL, DIRPCT OR INDIRPCT,

OP A CANDIDAI'P SIIAI L HP. CONSIDJiRPD TO Bp CONTROLI.PI) BY THAT CANDIDATP, A GROUP 

WIIOSL! MAJOR PIJRPOSP IS TO PUR'lllPR TIIP NOMINATION, Pl.PCTION, OR CANDIDACY OP 

ONLY ONP PPRSON, OR INTPNDS TO PXPPND MORIi THAN 50 PPR CPNT OP ITS ^NliY ON A 

SING 1,1 i CANDI DATP, SHALL BP, CONSIDPRPI) TO BP CONTROLI.PI) BY THAT CANDIDAI'P AND 

ITS ACTIONS IXJNP hPi'il HIS KNOIVI.PDGP AND CONSPNT UNLPSS, Wmil'N 10 DAYS FROM 

TIIP DATP TUP CANDI DATP I.PARNS OP' TIIP PXISTPNCP OP TUP GROUP IIP PULPS WITH TIIP 

COMMISSION, ON A FORM PROVTDPI) BY TIIP COMMISSION, AN AFFIDAVIT THAT Till- GROUP 

IS OPPRATING WITHOUT II1S CONTROL; A GROUP ORGAN 1ZP1) FOR MORP THAN ONP YPAR

PRPCPDING AN Pl.PCTION AND PNDORSJNG CANDIDATPS FOR MORP. TiIAN ONP OFIUCP OR



MORI! THAN ONE POLITICAL PARTY IS PRESUMED NOT TO BE CONTROLLED BY A CANDIDATE; 

HOWEVER, A GROUP THAT CONTRIBUTES MORE THAN 50 PER CENT OE ITS MONEY TO OR ON 

BEHALF OE ONE CANDIDATE SHALL BE CONSIDERED TO SUPPORT ONLY ONE CANDIDATE EOR 

PURPOSES OE §70 OF THIS CHAPTER, WHETHER OR NOT CONTROL OE HIE GROUP NAS BEEN 

DISCLAIMED BY HIE CANDIDATE;]

(4) "expenditure" means a purchase or transfer of money or anything 

of value, or promise or agreement to purchase or transfer money or anything of 

value, incurred or made for (A)_ the purpose of [(A)] influencing the nomination 

or eLection of a candidate or any individual who files for nomination at a later 

date and becomes a candidate; [OR] (B) use by a political party; [OR] (C) the 

payment by a person other than a candidate or political party of compensation 

for the personal services of another person which are rendered to a candidate 

or political party; or (D) the purpose of influencing the outcome oL' a ballot 

proposition or question; however, "expenditure" docs not include a candidate’s 

filing fee or the cost of preparing reports and statements required by this 

chapter;

Sec. 19. AS 1.5.15.050 is amended by adding two new subsections to read:

IS) "instrumentality of the state" means a state department or 

agency, whether in the legislative, judicial, or executive branch, including 

such entities as the University of Alaska and the Alaska Housing Authority;

(9) "political committee" means a candidate’s campaign committee or 

any group under the control of the candidate as defined in sec. 50 of this 

chapter.

Sec. 20. AS 15.13.070(f) and (g) and AS 15.13.080 are repealed.
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House Judiciary
April 25, 1977

T h e  m e e t i n g  w a s  called to ord er at 3:25 p.m. b y  Chairman,
Gardiner. M e m b e r s  p r e s e n t  w e r e  Gardiner, Dankworth, Eliason,
R u d d  a n d  Biown. M i l e s  came late. Mr. S p e c k i n g  is n o  l onger a 
m e m b e r  of the J u d i c i a r y  Committee.

H p 174 R ig ht of p e r s ons to b r i n g  criminal a c c u s a t i o n s  to the HB 
a t t e n t i o n  of the g r a n d  jury. 174

D a n  H i c k e y  f r o m  the C r i minal D i v i s i o n  of the A.G.'s office was 
h e r e  to testify. H e  i n d i c a t e d  his feeling that the access to the 
g r a n d  j u r y  on the pa rt of the citizens in A l a s k a  is adequate. He 
i n d i c a t e d  that the p r o b l e m  w i t h  this bill is that it w o u l d  
e n c o u r a g e  p e o p l e  to go d i r e c t l y  to the grand j u r y . .. it is felt 
that this is n o t  necessary; and such p u blic access could cause 
for several a m b i guous relationships. H i c k e y  indicated a further 
p r o b l e m  w i t h  the b i l l  in that it doesn't explai n h o w  a p e r s o n  
w o u l d  h a v e  access to the g ran d jury. H i c k e y  feels that p e r s o n  
to p e r s o n  c o nta ct w i t h  a g rand  jury could lead to all sorts of 
p r o b l e m s . I f  p u b l i c  access to the g rand  jury is goi ng to be 
approved, H i c k e y  feels that it should be v e r y  specific. '

L a r r y  Weeks, D i s t r i c t  Attorney, also t e s t ified in o p p o s t i o n  to the bil 
He e x p e c i a l l y  objects to s e ction  ( b ) .

Mr. Dankworth, w h o  is a c o s p ons or for this bill, spoke about it.
He feels that a m a j o r  c o m p laint of the p u b l i c  is the lack of 
input that they have. H e  feels that this b i l l  w o u l d  open a door 
for p e o p l e  w h o  w o u l d  like to a pp ear b efore the grand j u r y . ( R a t h e r  
than b e i n g  r e f e r r e d  from p o l i ceman to D.A. to attorney, etc., etc.) 
D a n k w o r t h  feels that if the D.A, doesn't w a n t  to take the case 
b e f o r e  the grand jury, the indiv idual is out of luck.

F r e d  B r o w n  m e n t i o n e d  some ideas that he w o u l d  p r o p o s e  as 
amendm ents w h e n  the c o m m i t t e e  got around to m a r k i n g  up the bill.

This b i l l  w i l l  be c o n s i d e r e d  again at a later date.

F r e d  B r o w n  spoke r e g a r d i n g  this b i l l  for w h i c h  he is a sponsor.
He e x p l a i n e d  w h a t  the b i l l  w o u l d  do.

Art S n o w d e n  f r o m  the Court S y s t e m  was here  to t e stify  in o p p o s i t i o n  
to the bill. T h e  court s y s t e m  feels that the q u a l i f i c a t i o n s  of 
district court j u d g e s  should be i n c r e a s e d . . A p p a r e n t l y  this bill 
o r i g i n a t e d  as a r e s u l t  of a m a g i s t r a t e  in Brown's d i s trict w h o  
p r o b a b l y  w o u l d  b e  q u a l i f i e d  to serve as a district court judge. 

A l t h o u g h  this m a y  be true of this p a r t i c u l a r  magistrate, it is

q u a l i f i c a t i o n  of distri ct judges HB



H o u s e  J a d i c i a r y  
A p r i l  2i>, 1977 
p a g e  2

p r o b a b l y  n o t  true of all m agist r a t e s .  In light of the fact that 
the court s y s t e m  is t r y i n g  to impro ve the judiciary, they feel 
that this b i l l  w o u l d  b e  a step in the w r o n g  d i r e c t i o n  in that 
it w o u l d  b e  a l e s s e n i n g  of the qualifications.

In r e s p o n s e  to a q u e s t i o n  b y  Rudd, S n ow den i n d i c a t e d  that the 
p r e s e n t  r e q u i r e m e n t s  for a m a g i s t r a t e  are that he be p i c k e d  by 
the p r e s i d i n g  judge; the p r e s e n t  r e q u i r e m e n t s  for a district 
court j u d g e  pre that he b e  a m e m b e r  of the bar.

B r o w n  m o v e d  that H B  405 b e  m o v e d  out of committee. The v o t e  was 
3-3 so the m o t i o n  f ailed on a tie vote. The b i l l  w i l l  r e m a i n  
in committee.

T h e  m e e t i n g  w a s  a d j o u r n e d  at 4:30 p.m.
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L A W  O F F I C E S  O F

ALASKA LEGAL SERVICES CORPORATION
1 6 5  S O U T H  F R A N K L I N  S T R E E T

J U N E A U ,  A L A S K A  9 9 B O I  

Te l e p h o n e  586-6425

M E M O R A N D U M

FROM:

TO:

DATE:

Hon, Terry Gardiner, Chairman, and Members of (H) 
J u d i c i a r y  Comm ittee

Peggy Berck, ALSC

M a r c h  27, 1978

RE: H.B. 419, "An A c t  Relating to A d o p t i o n  and V o l u n t a r y  
R e g l i n q u i s h m e n t  of Parental Rights."

I. Summary

H.B. 419, in essence, p r o vid es for three basic statutory 
changes to c u r rent A l a s k a  law. First, it revises and 
clarifies the m e t h o d  for consenting to the adopti on of a 
minor. The m o s t  s igni ficant change in this area is that the 
period for w i t h d r a w i n g  such consent has been lengt hened from 
10 days to at least 30 days. Second, it amends the provisions 
requiring n oti ce of the a d o ption p e t itio n by deleting the 
p rohib i t i o n  against e m p l oyin g p u b l i c a t i o n  as a means of 
notice. Third, it cla rifies and revises the p r o c e d u r e  by 
w h i c h  one may r elinq u i s h  his or her parental rights and 
responsibilities. A l t h o u g h  further amendments are necessary 
to accomp l i s h  the intent of H.B. 419, ALSC supports the 
objectives sought in this Legislation.

II. Rationale for Statu tory Changes E mbodied in H.B. 419

Section 2 of H.B. 419 specifies how consent to adopti on 
may be executed and w h a t  m u s t  be contained in such a consent 
instrument. Consents are v a l i d  whether or not they identify 
the adopting parent, however, the consenting p erson is 
provid ed w i t h  the right to demand such identification. A 
small faction of ALSC clients desire the ability to execute 
b lank consents, They do not wish to k n o w  by w h o m  their 
child is to be adopted.

1
I have not i ncluded a ny d i s c u s s i o n  pe rta i n i n g  to the 
Adopti on A s s i s t a n c e  p r o v i s i o n s  contained in Sections 
6 - 9  of H.B. 419.

This fact is evident from the some 200 A d o p t i o n  cases 
handled by A L S C  last year.

2
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The Children's Code Task Force took the position that 
all consents m u s t  identify the adoptive parent in order to 
be valid. The basis for this position was that the consenting 
person  m i g h t  have the opportunity to determine the suitability 
of the adopting parent. O bviously this rationale is only 
v alid in those cases w h e r e  the consenting person knows the 
adopting parent. Even in Alaska, this element would not be 
present in every case.

A similar posi tion was espoused by the National A s s o c i a t i o n  
of Social Worker s at the (H) Judiciar y C ommittee hearing on 
this bill. The rat ionale for their posi tion was that blank 
consents foster private adoptions which are r ecognized in 
Alaska.

If abuses are occurring in the private adoption situation, 
it w o u l d  seem that a better approac h wou ld be to illegalize  ̂
such adoptions rather than curtail the individual right to 
grant a blank consent.

The p rovisio ns establishi ng what m u s t  be co- tained in 
the consent instrument are good since persons frequently do 
not under stand their rights in the adoption process or the 
meaning of th?ir consent. However under current A laska lav/
(see Sec 20.] .050(b) and S e c . 2 0 . 1 5 . 1 0 0 ( a ) (2)) once a person 
has consented to an adopt ion he is no longer entitled to 
notice of the hearing on the adoption. Without some p r o v i s i o n  
for notice, the consen ting person will not be able to effect 
his right to appear at the A d o p t i o n  Hearing • Furthermore 
should the consenting person d esire to w i t h d r a w  his consent 
prior to the hearing, unless he is informed of the hearing 
date he will be unawar e of that actual time frame other than 
the 30 day period set forth in H.B. 419. Addit i o n a l l y  it 
seems that unless the consenting p arty is informed at the 
time of consent as to how he or she might withdraw  his or 
her consent it is in real ity a meanin gless right. The 
consenting person at the time of consent should be informed 
of his or her ability to w i t h d r a w  consent by means of writing 
a letter to the court prior to the hearing or petitioning 
the court upon good cause shown once the hearing has commenced. 
It is equally apparent that the consenting person must be 
informed as to w h i c h  court the a doption petition has been 
filed in or is contemplated to be filed in if this right is 
to be of any substance.

The vast m a j ority of states have taken this direction.
3
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Section 3 of H.B. 419 amends the procedure by which 
one may w i t h d r a w  his or her consent. This provision allows the 
consenting person to w i t h d r a w  his or her consent for any 
reason prior to the first adoption hearing.

Because this h e aring c annot be scheduled until at least 
30 days have lapsed since the consent was granted, the 
effect of this p r o v i s i o n  is to lengthen the time period 
for re trac t i o n  of c o n s e n t  from 10 days to 30 days. Since the 
adoption degree terminates  the consenting person's rights to 
the child, this e x t e n tion is a desira ble statutory change.
It is parti c u l a r l y  impor t a n t  for those persons residing in 
the bush who m a y  find it d i f f i c u l t  to retract their consent 
w ithin the current 10 day time period.

Additionally, this p r o v i s i o n  permits the consenting 
person to petition the C ourt to w i t h d r a w  his or her consent 
even after the a doption hearing has commenced. Here, however, 
the consenting person m u s t  show good cause for w ithdrawing  
his or her ocnsent.

Since it is the intent of H.B. 419 that the consenting 
person be able to w i t h d r a w  his or her consent for any 
reason prior to the hearing, clar ification of this fact is 
probably desirable. For that reason it is suggested that 
line 1 and line 14 on page two (2) of the bill be amended 
to read: "...draw his consent at any time for any reason 
before the adoption hearing or after com- .77" and " ( b ) A  
consent to adoption m a y  be w i t h drawn for any reason before 
the f i r s t . .. " ^

Sec. 4 of H.B. 419 deletes the prohibition with respect 
to accomplishing notice by mean s of publication. The Children's 
Code Task Force adv ocated this change for two reason.
First, since ad option p r o c e e d i n g s  dras tically alter parent- 
child relationshi ps due process of law ne cessitates those 
persons a f f ected with as m u c h  notice as possible. It wou ld 
seem that the due proce ss rights involved here w ou ld outweigh 
any intrusion on the persons privacy rights.

Similar language is c o n t ained in the "Indian Child W e l fare 
Bill," sl214, curren tly before the U.S. Congress

4
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Second, some Alaska Courts have not given any e f f e c t  to 
the sentence sought to be deleted. Thus, some courts have 
in fact required publication. The basis for avoiding this 
statutory provision is that the legislative bill(H.B. 70) 
which became the present adoption law in 1974 did not e xpre s s l y  
state that this sentence would change children's Rule 10 (g) 
which mandates^ .publication in certain circumstances. Thus 
pursuant to Rule 40 (e) of the U n iform Rules of the A l a s k a  
State Legislature the sentence is without effect.

ALSC agrees w i t h  the r a t i onale of the Task Force on 
this point and supports this statutory change.

Current Alaska law on the r e l i nquishment of parental 
rights is contained in AS 20.15.180. Those provisions are 
confusing in that they intermingle discussion of involuntary 
termination of parental rights and furthermore imply chat 
r e l i nquishment must occur in conjunction with a adopt ion 
proceeding. Because of these problems, the revision cont ained 
in Sec 12 of H.B. 419 is desirable.

The first portion cf Sec. 12 of H.B. 419 provides that a 
parent may petition the court or its duly authorized  r e p r e s e n t a t i v e  
to voluntarily relinquish his or her parental rights and 
responsibilities. The phrase, "duly authorized repre sentative" 
was intened by the Children 's Code Task Force to refer to 
magistrates so that persons in rural areas would have access 
to this procedure.

As H.B. 419 cu rrently reads, it does not seem that this 
goal will be accomplished. First, the functions and povrers 
of magistrates  are contained in AS 22.15.100, AS 22.15.110. 
and AS 22.15.120. It woul d not appear to be proper to 
enlarge those duties w i t h o u t  some amendment to those p r o v i s i o n s . 5 
A d d itional ly pursuant to AS 22.10.020 the Superior Court 
would seem to have exclus ive jurisdiction over matters of 
this kind, However, once the Superior Court has received 
the petition it could appoint the local magist rate to act as 
a master and to hear the petiti on and to make findings of 
fact and conclusions of law. This is specifically provided 
for in Alaska Rule of Court, Rule 53. Since this

Undoubtedly certain court rules would also be affected and 
thereby would have to be addre ssed as well.

5
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procedure is genera lly obtained by a specific motion raised 
by one of the parties, it seems that a person w o u l d  in effect 
have little chance to s u ccessfully  get past this procedural 
morass w i thout an attorney.

111. M i s c e l l o n e o u s  Concerns of the Committee.

1. Appli c a b l e  federal law in the adoption area has been
recently enunciate d in Q u i lloi n v W a l c o t t  f U.S . ^46 LW 4055 ,
(Jan. 10,1978). In essence this Supreme Court decision held 
that is was not a violation of due process or equal protection 
for a state to precl u d e  the n ecessity of consent to an 
adoption by an unwed father. A l t h o u g h  the case was limited
to a narrow set of facts/ i.e./the unwed father had never 
l ought or had legal custody of the child and the proposed 
adoption w o u l d  not p lace the child with a new set of parents 
with whom the child had not lived, it would not appear to 
require any revision of current A laska Law or H.B. 419. A 
copy of that decision is a t t ached hereto for your information.

2. Putative father is defined in Black's Law Dictionary 
as : "the alleged or repu ted father of an illegitimate child."

3. The Indian Child W e lfare Bill is currently being 
considered by the U.S. Congress and will drastically affect 
adoptions of A l a s k a  Native children. Al though I understand 
the bill has been revised, I have attached a copy of the 
original bill hereto.

MB/lp

Enclosures
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O p i n i o n s  A n n o u n c e d  J a n u a r y  1 0 , 1 9 7 8
The Suprem e Court decided:
C R I M I N A L  L A W  A N D  P R O C E D U R E — A p p e a l *

D istrict court’s reliance on sta te  court record  in ruling on 
habeas corpus petition discharges its duty  under 28 U .S .C . §2243 
lo  hear and determ ine facts, and its failure to  hold evidentiary 
hearing does not render its judgm ent on such petition nonfinal 
for purposes of appeal under 28 U .S .C . §2253; Fed.R .C iv .P . 
52 (b) and 59, which establish 10-day tim e lim it for filing o f 
m otions for am ended or additional findings and for new trial or 
am ended judgm ent arc applicable to  habeas corpus proceedings; 
untim ely m otion requesting district court to  stay  execution of 
writ of habeas corpus and to  conduct evidentiary  hearing does 
not toll Fcd.R .A pp. 4 (a)'s 30-day tim e limit for filing notice of 
appeal in civil case. (Brow der v. D irector, D epartm ent o f 
C orrections, N o. 76-5325) .............................................  page 4058

D O M E S T I C  R E L A T I O N S — A d o p t i o n
Unwed father’s substantive due process rights were not 

violated by Georgia court’s gran t, over fa ther’s objection and 
without finding that he was unfit paren t, o f adoption petition 
brought by m other’s husband on ground that adoption was in 
“ best interests o f child"; G eorgia s ta tu to ry  schem e that gives fit 
fathers o f legitimate children authority  to  veto adoption without 
giving sam e veto authority  to  fathers o f  illegitim ate children does 
not violate Equal Protection Clause. (Q uilloin v. W alcott, N o. 
76-6372) ................................................................................  page 4055

E N V I R O N M E N T A L  L A W — A i r  
Clean A ir Act Section 307 (b), which lim its jud ic ia l review of 

emission standards prom ulgated under Section 112 to C ourt o f 
Appeals for D.C. Circuit and precludes challenge to validity o f 
such standards in civil or crim inal enforcem ent proceedings, does 
not bar defense to Section 113 crim inal prosecution that clean air 
regulation allegedly violated is not "em ission s tan d a rd "  within 
meaning of Section 112 (c), even though "em ission stan d ard "  
in question has not been previously reviewed under provisions o f 
Section 307 (b); EPA  regulation specifying proceduics to be 
followed in connection with building dem olition but not
establishing quantitative levels for asbestos emissions occurring 
during dem olition is not "em ission s ta n d a rd "  w ithin meaning o f 
Section 112 (c) and thus its violation is not crim inal offense 
under Section 113. (A darno W recking C o. v. U .S ., No.
76-911)   page 4063

F u l l  T e x t  of O p i n i o n s

N o. 70 6372

J.eon W ebster Q uilloin, A pjxrilant, 
v.

A rdcll W illiam s WrIcoII e t nl.

On A ppeal from  the S u i 
p re inc  C o u rt of G eorgia,

[J a n u a ry  10, 1978]

Syllabus

Under Georgia law mi adoption of n child b o m  in wedlock is permitted 

without the eou.-eut of each living parent (including divorced or

separated parent*) who luu- not voluntarily .-■iirrviidcred right* in the 

child or been adjudicated an unfit jrarent. In contrast, §§ 74-403 (3) 

and 74-203 of the Georgia Code provide that only the milt her'.- cotwnt 

is required for the adoption of all illegitimate child. However, the 

father m ay acquire veto authority over the adoption if he ha* legitimated 

the child pursuant lo § 74-103 of the Code. These provisions were 

applied lo deny apjiellant, the father of an illegitimate child, authority 

to prevent the adoption of the child by the husband of the child's 

mother. Until rhe adoption jrelition war* filed, upjtelhrnt had not 

atlemptid to legitimate the child, who had always been in the mother'*

. custody and was then living with the mother and her husband, ajqiellees. 

In opposing the adoption ajrjxdlant, seeking to legitimate the child but 

not to sccun custody, claimed that §§ 74-203 and 74-403 (3). as applied 

to hi- case, violated the Dirt* Process and Equal Protection Clause* of 

the Fourteenth Amendment. The trial conn. granting the adoption on 

1 Ik- ground that it was in the ‘'best interests of the. child" and that 

legitimation by npjrclliuit was not, rejected njrjK-llitnt's constitutional 

claims, and the Georgia Supreme Court a (Fin rod. H e l d :

1. Under lire circumstances appellant* substantive right* under the 

D ue Process Clause were not violated by application of a “lies! interest* 

of the child" standard. This is not a ease in which the unwi-d father at 

any time hail, or -ought, custody of hi* child or in which thr jirojuwd 

adoption would place the child vvi'h a new set of parent* with w h o m  the 

child had never lived. Bather, the result of adoption here L- to give full 

recognition to an existing family unit.

2. Equal protection principle* do not require that apjiellant'* authority 

to veto an adoption be measured by the same standard as i* a|ijrlied tc 

a divorced father, from whose interests appellant’* interest* are readily 

di-tiogoirhable. The Stale was not fori-clo-ed from rreogniring lire 

difference in tire extent of commitment to a childV welfare between that 

of a|)|ielliint, an unwed father who has never shonlilrred any significant 

responsibility for the child's rearing, mid that of a divorced father who 

at least will have liorne foil resjronsibility for hi* child'* rearing during 

the jicrind of marriage.

23R Gu. 230,232 S. E. 2d 246, affirmed.

MvltMtAi.L, J ., delivered the opinion for a nnnnimom Court.

M u .  J u s t i c e  M a i i r j i a e l  d e l iv e r e d  the  opinion of t h e  C ourt.

T h e  issue in th is  ease is th e  co n stitu tio n a lity  o f.G eo rg ia ’s 
adop tion  law s as applied  to  deny an unw ed fa th e r au tho rity  
to  p rev en t adop tion  of h is illeg itim ate child. T he child was 
born  in D ecem ber 1964 and  lias been in th e  custody and con­
tro l of h is  m other, ajtpcllec A rdcll W illiam s W alco tt, for his 
e n tire  life. T h e  m o ther and the child 's na tu rn l fa ther, appe l­
la n t  Leon W ebster Q uilloin. never m arried  each o th er or 
established a hom e together, and  in S ep tem ber 1967 th e  m other 
m arried  appellee  R andall W alco tt.' In  M arch 1976. she con- 
scn ted  to  adop tion  of the child  by h e r husband , w ho im m e­
d ia te ly  filed a p e titio n  for ndoplion. A p p ellan t a ttem p ted  to  
block th e  adop tion  and  to  secure v is ita tion  righ ts, b u t  he

* The rhild lived with hi* maternal grandmother for the initial period of 

the marriage, but moved in with apjicllrca iu 1269 and livid with then)

thereafter.
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j  - i  * < irj  t/i t h e  r h i l d ' t 1 c o n t i n u i n g  t o  l i v c

- . - s E r a E ^ ? . ^  •?.tor ’? u  ~
0 lj ‘ t the hdoption w a s  pranU-d over his objection, 

unfit p w r n t .  ^  r _ M 5  n ,J72)< this Courl

ln  of I l l i n o i s  was ba rred , a s  a m a ile r  o f  both  due
equal p ro tec tion , from  tak in g  custody of the 

c h i l d r e n  o f an  u n w e d  fa th e r, absen t a  h ea rin g 'sn d  a particulnr- 
jxed find ing  th a t th e  fa th e r was an u n fit p a ren t. T he C ourt

c o n c l u d e d ,  on th e  one h an d , th a t  a fa th e r’s in terest in the 
‘' c o m p a n i o n s h i p ,  care, custody and m an ag em en t” of h is chil­
dren is "cognizable and su b s tan tia l.” id ., a t  651-652. and. on 
the  o th e r  h an d , th a t th e  S ta te 's  h ite re s t in  caring for the 
ch ild ren  is "dc  m in im is"  if th e  fa th e r is in fac t a fit p aren t, id., 
a t 6-57-6.58. <c ' nley  le f t unresolved th e  degree of protection 
a S ta te  m ust auord  to  th e  righ ts  o f an  unw ed fa th e r in a  
s itu a tio n , such as th a t  p resen ted  here , in which the counter­
vailing  in te re s ts  are m ore substan tia l.

G enera lly  speaking, u n d e r G eorgia law  a child born in 
w edlock ca n n o t be adopted  w ithout th e  consent of each living 
parent, w ho h as no t v o lun ta rily  surrendered  righ ts  in the  child 
or been  ad ju d ica ted  an unfit parent.* E ven  where the child’s 
p a ren ts  a re  divorced or separa ted  a t  th e  tim e o f the adoption 
proceedings, e ith e r p a ren t m ay  veto th e  adoption . In  con­
tra s t. o n ly  th e  consent of Ihe m other is required  for adoption 
of an illeg itim ate  child. G a. Code A nn. § 74-403 (3 ) (1973).’ 

T o  acqu ire  th e  sam e veto au th o r ity  possessed by  o ther parents, 
th e  fa th e r  o f a child born  o u t o f wedlock m ust legitim ate his 
offspring, c ith e r b y  m arry ing  th e  m o th er and  acknow ledging 
the child as b is own. 5 74 -101. or by ob ta in in g  a  co u rt order 
declaring  th e  child leg itim ate  and capab le  of inheriting  from 
the fa th e r. § 74-103.‘ B ut unless and  un til the  child is legiti­
m ated . th e  m o th er is th e  only  recognized p a re n t and is given 
exclusive au th o r ity  to  exercise all p a ren ta l prerogatives, 
5 74-203.* including the pow er to  veto adop tion  of the child.

’See Ga. Code Ann. §§71 403 (1), (2) (1973). Section 74-403 (1) 

Mis forth the general rule tlmt "no adoption shall 1>C Jicnnitled except 

with the written consent of the living jiamile of a ehild.” Section 74-103 

(2) provides that ron-ent if not required from a parent who (1) has 

surrendered rights in the ehild In u child-placing agency or to Ihe adoption 

court; (2) is found by the adoption ronrt lo have abandoned the child, or 

to have willfully failed for a year or longer lo comply with a court-imposed 

supjmrt order with rrsjierl lo the ehild; (3) has had his or her parental 

rights terminated by court order, see On. Code Ann. § 24A-320I; (4) is 

insane or otherwise incapacitated from giving consent; or (5) rannot bo 

fr.ai'd after a diligent search has been made.

•Section 74— 103 (3), which ojierntos as an exception to Ihe nde stated 

In § 74 403 (11, see n. 2, mi p r o ,  provide*;

‘■Illegitimate children— If ihe rhild Ire illegitimate. Ihe consent of tire 

mother alone shall suffice. Such eon.-ent, however, shall not be required 

if the mother lias surrendered all of her rights to said child to a  licensed 

child-placing agency, or lo the Department of H u m a n  Resources.” 

Sections of On. Code Ann. (1973) will hereinafter be referred to merely 

b y  their nuinliers.

• Section 74-103 provides in full:

"A father of an illegitimate ehild m a y  voder the same legitimate by 

petitioning the superior court of the county of his residence, setting forth 

the name, age, and sex of such child, and nl.-o Ihe name of the mother;.and 

if he desires the name changed, slating the new name, and praying the 

legitimation of such ehild. Of this application the mother, if alive, shall 

liave notice. lTpon such application, presented and filid, the court may 

p a v  an order declaring raid child lo la- legitimate, and rajiablr of inheriting 

from the father in the same manner as if b o m  in lawful wedlock, and (I* 

n.xrnc by w hich he or she shall la1 known.”

•Srclion 74-203 states:

A ppellan t did n o t p e titio n  for leg itim  ltio n  of h is child at 
a n y  tim e  during  the  11 y ea rs  b e tw een  th e  ch ild 's b irth  and th e  
Sling o f R an d a ll W alco tt’s  ad o p tio n  petition.* However, in 
resj.onse to  W alco tt’s  jretition . ap p e llan t filed an application  
for a w rit of habeas corpus seek ing  v is ita tion  rights, a petition  
for leg itim ation , and  an ob jection  to  th e  ad o p tio n / Shortly  
th e rea fte r, ap p e llan t am ended  h is p lead ings by adding th e  
claim  th a t §§ 74-203 and  74—403 ( 3 ) were unconstitu tional as 
app lied  to  h is case, in so far a s  th e y  denied  him  th e  righ ts 
g ran ted  to  m arried  pa ren ts , an d  p resum ed  unwed fa th ers  to  
be unfit as a m a tte r  o f law .

T h e  pe titio n s for adop tion , leg itim a tio n , and  w rit of habeas 
co rpus were consolidated for tr ia l in th e  S uperior C ou rt of 
F u lto n  C oun ty . Ga. T h e  co u rt expressly  s la ted  th a t  these 
m a tte rs  were b°ing  tried  on th e  basis o f a  consolidated record 
to  allow  " th e  biological fa th e r . . .  a  r ig h t to  be heard  w ith 
respect to an y  issue or o th er th in g  up o n  which he  desire'fs] to  
be h eard , including h is fitness as a p a ren t. . . .”  * A fter 
receiving extensive testim ony  from  th e  p a rtie s  and o ther wit­
nesses. the tr ia l court found th a t ,  a lth o u g h  th e  child h ad  never 
been  abandoned  or deprived , a p p e lla n t had  prox'ided su p p o rt 
only  on an irregu la r basis." M oreover, w hile th e  cliijd p rev i­
ously bad  v isited  with ap p e llan t on “ m an y  occasions." and  had 
been given toys and g ifts  by a p p e lla n t "from  tim e  to  tim e," th e  
m o ther had recen tly  concluded that- th^se  co n tac ts  were hav ­
ing a d isrup tive  effect on th e  child a n d  on appellees’ en tire  
fam ily .10 T h e  child h im self expressed  a desire to  be adopted

"The mother of an illegitimate child shall be entitled to the possession 

of the child, unless the father shall legitimate him as before provided. 

Iking the only recognized parent, she m a y  exercise all the paternal [jnej 

power.”

In its opinion in this c a r e , the Georgia Supreme Court indicated that the 

■vord "paternal” in the aceond sentence of this provision is the result of a 
misprint, and was instead intended lo read "parental.” See Q u i l l o i n  v. 

ilVcoft, 238 Ga. 230,231.232 S. E. 2d 24G, 247 (1977).

•It does appear that appellant consented lo enliy of his name on the 

child’s birih certificate. See § SS-1'09 (d) (2). The adoption ja'tilion 

gave the name of the ehild as "Darrell Webster Quilloin," and apjiellant 

alleges in his brief llial the rhild has always been known by that name, see 

brief of Appellant, at H.

T Appellant had been notified by the State’s Dejinrtment of H u m a n  

Resources that an adoption jietilion had la-en filed.

• I n  r e :  A p p l i c a t i o n  o f  R a n d a l l  W a l c o t t  J o r  A d o p t i o n  o/ C h i l d .  Adoption 

Case No. S4fifi (Ga. Sujkt. Ct„ duly 12, 197(1), Ajiji 70.

Sections 74-103, 74 -203, and 74-403 (3) an- silent as lo the njij.. ipriate 

procedure !'• Ihe event that a petition for legitimation is filed after an 

adoption proccrding has already been initiated. Trior to this Court's 

decision in S ' l u J c y  v. J l l i u n i f , 403 U. S. 043 (1972), and without ronsidcra- 

tion of fioleniial constitutional problem.-, the Georgia Sujireme Court had 

concluded that an unwed father rould not petition for legitimation after 

the tnolner had consented to an adoption. S m i t h  v. S m i t h .  224 Ga. 442, 

445-440, 102 S. E. 2d 379. :tS.3-3?4 (1908). Hut rf. C l a r k  v. H u t l r y .  226 

Ga. GS7, 177 S. E. 2d SO, afi'g 121 Ga. Apj). 492, 174 S. E. 2d 350 (1970). 

However, Ihe Georgia Supreme Courl had not had occasion lo reconsider 

this conclusion in light of S t a n l e y ,  and, in the face of npjsellanlV constitu­

tional challenge to §§74-203, 74-403 (3), the trial rnurt evidently 

concluded that concurrent consideration of the legitimation and adoption 

ja'litions was consistent with the statutory provisions. See also Tr. of 

Hearing I a'fore Superior Ct., A pp. 34,51; n. 12, i n f r a .

• Under § 74-202, apjtelkml had a duly to support his rhild, hut. for 

qytsont not ajipcnring in the record the mother never brought an arliorj 

1o enforre this duty. Since no court ever ordered apja-llant lo support his 

ehild, denial of veto authority over the adoption could not have Ix-cn 

justified on Ihe ground of willful failure to comply with a iujijxuI order. 

See n. 2, t u p r a .

10 In addition to Darrell, appellees’ family included a son b o m  sewral 
year? after ap]Mll«-s were married. Tlie mother te.-lif;rJ that Darirll'f 

visit* with appellant were having unhealthy effects on both children.

0
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b v  R anda ll W alco tt am] to  lak e  on W alco tt*e nam e.”  and  th e  
co u rt found W alco tt to lie a  fit and  p roper person to  adopt th e  

child .
On the  basis of these findings, as well as findings re la ting  to 

appellees’ m arriage and th e  m o th e r 's  custody of th e  child for 
all of the  child 's life, th e  tria l court determ ined  th a t th e  
proposed a d o p ts  'S  in th e  "host in te rests  of [ th e ]  ch ild .” 
T h e  court c o n d u ced , fu r th e r, th a t  g ran ting  e ith e r th e  leg iti­
m ation  o r the v is ita tion  rig h ts  requested  b y  appellan t w ould 
n o t be in th e  “b es t in te re sts  of th e  child .”  and  th a t  b o th  
should  consequently  be denied . T h e  court then  applied  §§ 74- 
203 and 74-403 (3 ) to  th e  s itu a tio n  a t  han d . and. since 
ap p e llan t had  failed  to  ob ta in  a co u rt order g ran tin g  leg itim a­
tio n . he  w as found to  lack s tan d in g  to  object to  th e  adop tion . 
R u lin g  th a t  ap p e llan t's  co n stitu tio n a l claim s were w ith o u t 
m erit, th e  court g ran ted  th e  adop tion  pe tition  and denied th e  
leg itim ation  and v is ita tion  p e titio n s.

A p p ellan t took an appeal to th e  S uprem e C ourt of G eorgia, 
claim ing th a t 55 74-203 and  74-403 (3 ) . as applied  by  th e  tr ia l 
c o u rt to  h is  case, v io lated  th e  E q u al P ro tection  and  D u e  
Process C lauses of th e  F o u rteen th  A m endm ent. In  p a rticu la r, 
ap jie llan t contended th a t  h e  was en title d  to  th e  sam e pow er to  
v e to  an adoption  as is prov ided  u n d e r G eorgia law  to  m arried  
o r divorced paren ts  and to  unw ed m others, and . since th e  tria l 
co u rt did not m ake a finding of ab an d o n m en t o r o ther unfitness 
on the  p a r t  of ap p e llan t, see n. 2, supra, th e  adoption  of h is 
child  should no t h ave  been allow ed.

O ver a d issen t which urged th a t  5 74-403 (3 ) was invalid  
u nder S ta n ley  v. Illinois., th e  G eoig ia  Suprem e C ourt affirm ed 
th e  decision of th e  trial court. 23S Ga. 230. 232 S. E. 2d 246 
(1977).”  T he m ajo rity  relied genera lly  on the strong  s ta te  
policy of rearing  children in a fam ily  se tting , a policy w hich 
in  the co u rt 's  view m ight be th w arted  :f unw ed fa thers were 
requ ired  to  consent to  adoptions. T h e  C ourt also em phasized 
th e  sjiecial force of th is  policy u n d er the  facts of tin’s case, 
p o in ting  o u t th a t  th e  adoption  w as sough t by th e  ch ild 's s te p ­
fa ther. who was p a r t of the fam ily  u n it in which th e  ehild w as 
in  fact living, and  th a t  the ch ild 's  n a tu ra l fa th e r had no t taken  
s tep s to  su p p o rt o r leg itim ate  th e  child over a period of m ore 
th a n  11 years. T h e  C ourt no ted  in  add ition  th a t , unlike th e  
fa th e r in S tan ley , ap p e llan t had  never been a dr Jaclo  m em ber 
o f the ch ild ’s fam ily  un it.

A p jie llan t b ro u g h t tn is  njijical p u rsu a n t to  28 U. S. C. 
5 1257 (2 ) . con tinu ing  to  challenge th e  co n stitu tio n a lity  of 
55 74 203 and 74 403 ( 3 ) as njijilicd to  h is case, and  claim ing 
th a t  he w as en titled  as a  m a tte r  of due process and equa l 
pro tec tion  to  an  absolute veto  over adoption  o f his child , 
ab sen t a finding of h is unfitness as a p a ren t. In  co n tras t to

" T h e  rhild also exjirr.-.-ril a desire lo rimlilliii' lo visit with appellant on 

deration afler the adoption. The child's desire lo lie lopled, however, 

eould not lie given edict under Georgia law without dive, ling ap|>r]lnnl of 

any p.uenlnl rights he might otherwine )n|ve or acquire, including visitation 

■pallia See § 74—4(4,

’»The Supreme Courl addressed it.-elf only to Ihe constitutionality of tho 

statute* nr applied by the trial rourl and thus, at least for purposes of this 

ea.-<>, accepted the trial rourlV construction of §5 74-203, 7-1—403 (3), as 
allowing concurrent consideration of the adoption and legitimation jieti- 

tion!. See n. S, t u j i r a .

Subsequent to Ihe Sujiremr Court's decision in this case, the Georgia 

I.egUIalurr enacted a comprehensive revision of the Slate’s adoption lav*, 

which became effective January I. lilTrt. (1077] Georgia Laws, p. 20t. 

The new law expressly gives an unwed father the right to jietilion for 

legitimation subsequent to tbe fding of an adojition petition concerning 

bis rhild. See Ga. Code Ann. § 7) 400 (Cum. Supp. 1977). The revision 

also lcavr* intact §§ 74-103 and 74-203. and carries forward the substance 

of §74-403 (3), and thus appellant would not have received any greater 

protection under the new law* Ilian he was actually afforded by the trial 

touri.

ap jie llan t's  som ew hat b ro ad er s ta te m e n t of the issue in the  
G eorgia Sujireine C ourt, on th is appeal he focused h is equal 
p ro tec tion  claim  solely on th e  d ispara te  s ta tu to ry  trea tm en t of 
h is  case and  th a t o f a m arried  fa th e r.”  W e noted jirohable 
ju risd ic tion , —  U. S. —  (1977), and we now affirm.

' I I
A t th e  ou tse t, we observe th a t ap jie llan t does no t challenge 

th e  sufficiency of th e  notice he  received w ith resjX'Ct to  tfie 
adojition  proceeding, see n. 7. sup ra , nor can he claim  th a t he 
w as dejirived o f a rig h t to  a hearing  on h is bit vidualized 
in te res ts  in h is child , p rio r to  en try  of the order of adoption. 
A lthough  th e  tria l co u rt 's  u ltim a te  conclusion was th a t ap jie l­
la n t lacked stan d in g  to  ob jec t to  th e  adoption , th is conclusion 
w as reached only a f te r  ap p e llan t had been afforded a  full 
hearin g  on his leg itim ation  jie tilion . a t which he was given the 
ojijxirlvm ity lo offer evidence on any ..tie r he th o u g h t re le­
v an t. includ ing  'nis fitness as a p a ren t. H ad  the trial cou rt 
g ran ted  leg itim ation , ap p e lla n t would have acquired the veto 
a u th o r ity  lie is now seeking.

T h e  fac t th a t a jip e llan t was jirovided w ith a hearing  on h is 
leg itim ation  jie tition  is no t. how ever, a com plete answ er to  h is 
a tta ck  on th e  co n stitu tio n a lity  of §5 74-203 and 74-403 (3 ) . 
T h e  tr ia l court denied  ap p e llan t’s pe tition , and H ereby  jirc- 
cluded h im  from gaining veto  au th o rity , on th e  ground th a t  
leg itim ation  was not in th e  “best in te res ts  of the ch ild” ; 
ap jie llan t con tends th a t lie was en titled  to  recognition and 
preservation  of h is  jia rcn la l righ ts absent a show ing of his 

•"unfitness." T h u s , the underly ing  issue is w hether, in th e  
circum stances of th is  case and  in light of the au th o rity  g ran ted  
by  G eorgia law to  m arried  fa thers, ajijie llnn t’s in terests  were 
adequa te ly  p ro tec ted  by a “best in terests  of the ch ild” s ta n d ­
ard . W e exam ine th is issue first under th e  D ue Process 
C lause and  then  under th e  E qual P ro tection  Clause.

A

Apjiolloes suggest th a t  due jirocess was no t violated, regard­
less of th e  standard  applied by the tria l court, since any 
co n stitu tio n a lly  p ro tec ted  in te rest ap jie llan t m ight lmvc had  
was lost by his fa ilu re  to pe tition  for leg itim ation during  the 
11 years jirior to  filing of R andall W alco tt's  adojition jiet-ition. 
W e w ould h es ita te  to rest derision on th is ground, in light of 
th e  evidence in th e  record th a t ap jie llan t was not aw are o f the 
leg itim ation  jiroccdure un til a fte r  th e  adojition petition  was 
filed.”  B ut in any  ev en t we need not go th a t far. since under 
th e  circum stances of th is case ap jie llan t's  substan tive  rights 
were n o t v io lated  by apjilication  of a  "b e s t in terests o f the 
ch ild” stan d a rd .

We have recognized on num erous occasions th a t the rcla- 
tionsh ip  betw een p a ren t and  child is constitu tionally  protected. 
See. e. g., W isconsin v, Voder, 406 U. S. 205, 231-233 (1972); 
S ta n ley  v. Illinois, supra; M eyer  v. X tbrashn , 2(i2 U. S. 390, 
399 401 (1923). “ It is card inal w ith us th a t  the  custody, care 
nnd n u rtu re  of th e  rh ild  reside first in the paren ts, whose 
jirfm nry function  and  freedom include p reparation  for obliga­
tions th e  s la te  can ne ith e r sujijily nor h inder.”  Prince  v.

15 In the last pnragraph of hi* brief, apjiellant raise* tbc claim that the 

statutes make gcnilw-ba.-cd (listinelions that violate the Equal Pioli-ction 

Clnu-e. Since Ibis claim ivas not presented in iipiielliint’e Jurisdictional 

Statement, we do not consider it. S. Ct. Rule I5(l)(c); see, r . p, 

I ' h i l U f H  C h u n .  C o .  v. D u m n s  h i d r p ,  S c l u i o l  D i t t . , 3(11 U. S. 376, 3S8, and 

Hi 12 ( 1 W 0 K
i* At tbc hearing in the trial court, the following colloquy look place 

between upjxllecs’enuiwl and njljiellanl:

“Q  Had you made any effort prior to this time f|irinr to the instant 

jirocmlings], during the eleven year- of Darrell's life to legitimate hi>*

"A  ... I didn’t know that was pwrcs# even you went through [

App. 5S.
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M assachusetts , 321 U. S. 158.166 (1944). And it is now firm ly 
estab lished  th a t “ freedom  of personal choice in m a tte rs  o f . . . 
fam ily  life is one of th e  liberties protected  by  th e  D ue Process 
C lause o f th e  F o u rteen th  A m endm ent." C leveland  B oard  oj 
Kduralio'n  v. L a F k u r , 414 U. S. 632. 639-640 (1974).

W e h av e  little  d o u b t th a t  th e  D ue Process C lause w ould be 
offended " [ i] f  a P la te  w ere to  a tte m p t to  force th e  b reak u p  of 
a n a tu ra l fam ily, over th e  objections of th e  p a re n ts  and th e ir  
ch ild ren , w ithou t som e show ing of unfitness and  for th e  sole 
reason th a t  to  do so w as th o u g h t to  be in th e  ch ild ren ’s b e s t 
in te re s t."  Sm ith  v. O rganization o j Foster F am ilies for E q u a l­
i ty  a n d  R e fo rm , —  XL S. -----. —  (1977) ( S t e w a r t .  J..
concurring ). B ut th is  is not a case in which th e  unw ed fa th e r 
8t an y  tim e  had . or sough t, actua l or legal custody  o f h is 
child. N or is th is  a case in which th e  proposed adop tion  
w ould place the  child w ith  a new set of p a ren ts  w ith whom 
th e  ehild  had never before lived. B a th e r, th e  resu lt o f the 
adop tion  in th is case is to  give full recognition to  a fam ily  u n it 
a lready  in existence, a resu lt desired by all concerned, except 
ap p e llan t. W hatever m ig h t be required in o th e r situ a tio n s, 
we can n o t say th a t th e  S ta te  was required in th is  s itu a tio n  lo 
find an y th in g  m ore th a n  th a t  the adop tion , and  d en ia l of 
leg itim ation , was in th e  “best in terests of the ch ild ."

B

A pjiellan t con tends th a t  even if he is not en titled  to  prevail 
as a  m a tte r  o f due process, principles of equa l p ro tec tion  
require  th a t  h is au th o r ity  to  veto an adoption be m easured  by 
the sam e stan d ard  th a t  w ould have been app lied  to  a m arried 
fa th er. Tn particu la r, ap jie llan t asserts th a t h is in te re s ts  are 
ind istinguishab le  from  those  of a m arried fa th e r  who is seji- 
a rn ted  or divorced from  th e  m other and is no longer liv ing  
w ith b is child, and  there fo re  th e  S ta te  acted  im perm issib ly  in  
tre a tin g  his case d ifferen tly . We th ink ap jie llan t’s in te rests  
are read ily  d is tingu ishab le  from  those of a divorced fa th e r, and 
accordingly believe th a t  th e  S tn tc  could jierm issively  give 
ap jie llan t less veto au th o r ity  th an  it jirovides to a  m arried 
fa th e r.

A lthough appellnn t w as subject, for the y ea rs  jirior to  these 
proceedings, to  essen tia lly  the sam e ehild su p p o r t obligation  
as a m arried fa th e r w ould have had, com pare § 74-202 w ith 
§ 74-105 and §30-301 , he has never exercised ac tu a l o r legal 
cu stody  over h is child , and  thus has never shouldered  any  
significant resjionsib ility  w ith rcsjicet to  th e  daily  sujx-.rvision. 
education , p ro tec tion , o r care of the child. A p jie llan t docs 
no t com plain of h is cxcm jition  from  these rcsjxm sib ilities and. 
indeed , lie does n o t even  now seek custody o f his child , In  
co iiii..a t. legal custody o f children is of course a  cen tra l nsjiect 
of th e  m arita l re la tionsh ip , and  even a fa th e r whose m arriage 
h a s  broken a p a r t will h av e  borne full responsib ility  for the 
rearing  of b is  ch ild ren  during  th e  period o f th e  m arriage. 
U nder any  stan d ard  of review , the S ta te  w as n o t foreclosed 
from  recognizing th is difference in the e x te n t of co m m itm en t 
to  th e  w elfare of the c h ild

F o r these reasons, we conclude th a t §§ 74-203. 74-403 (3 ) , 
as applied  in th is  case, did no t deprive a jijic llan t of h is  asserted  
rig h ts  under th e  D ue Process and E qual P ro tec tio n  C lauses. 
'Uh«* jndg icn t of th e  Sujircm c C ourt of G eorgia is, accordingly ,

A ffirm rdL

W I L L I A M  L. S K I N N E R .  Decatur, Ga., for apj ellant; T H O M A S  F. 
J O N E S ,  Atlanta, Ga. (S. R A L P H  M A R T I N ,  JR., »i n him on the brief) for 
appellee*.

N o. 76-5325

B en  E arl B row d ir, Petitioner, 
v.

D irector, D ep artm en t of 
C orrections of I l lin 'is .

On W rit of C ertio ra ri to  
the U n ited  S ta te s  C ourt of 
A ppeals for th e  Seventh  
C ircu it.

[Jan u ary  10, 1978]

Syllabus
•

.After iinsnmvafiil efforts lo overturn hi* slate-comi ronvirlioii on direct 

npjienJ anrl state collateral ntlnrk, jietitioner sought a writ of he’ as 

eorpu* in n Federal Disiriri Court, which on October 2!, 1975, ordered 

hi- release from rrrjKindeni Correction* Director’s custody unless the 

Slate retried him wilhin CO days. 'Hie court held no evidentiary hear­

ing. but band its order on the habeas corpus jicliiinn. nsjxindcfit’f 

“motion 1o di.*inis»,” and the state-court record. Twenty-eight days 

nfter entry of the order, resjamdent tain id for a stay or the roiidiiiomd 

release order and for an evidentiary hearing. The D ’istrirl Court 

granted the motion, hut after a Inuring rjlid on January 26, 1976. that 

the writ of habeas corpus was jirojierly issu'd. Rr-jjiondcnt immediately 

fihd a notice of appeal seeking review of both the Ortober 21 and 

Jamii '}' 26 orders, and the Court of Apjienls revcrsid. Federal Rule 

App. Proe. 4 (a) and 2k I’. S. C. §2107 require that a notice of apjienl 

in a civil case bo fikd wilhin 30 days of entry of the judgment or order 

from which the ajijie.il is taken, hut under Rule 4 (a) the running of 

time for filing a;i apjaal may be lolltd by a timely motion filed in the 

district roiirl pursuant to Fid. Ridr Civ. Proe. 52 (b) or 59. llrld: 
The Court of Appeals larked jurisdiction to review the original Octo­

ber 21 order lieenu.-o resjmndcnt’s morion for n stay and an evidentiary’ 

hearing (in cs-enoo a motion for rehearing or reconsideration) was 

untimely under Rule 52 (h) or 59 and he nee could not loll the running 

of the "mandatory and jurisdictional” 30-day time limit of Rule 4 (a).

(a) The October 21 order was final for pnrjaises ot 2R U. S. C. § 2253, 

which provides for an njijicnl in a hr.licas corpus proceeding from a 

"final order.” The Di-lriel Court discharged its duly under 26 I’. S. C. 

§22)3 "Mimmarily [to] hear and determine the farts" by granting the 

habeas corpus petition on the stnte-rourt record, and Ihe absence of an 

evidentiary hearing, whether error or not, did not render the release 

order nnnfinn).

(b) Habeas rorpu* is a civil proceeding, and Rules 5? (b) and 59 

were npplirable. While the procedures set forth in the halicas corpus 

statutes apply duiiqg the pendency of such a proceeding and Fed. Rule 

Civ. Proe. SI (a)(2) recogniies the supremacy of such procedures over 

the Federal Rules, the halicas corpus statutes say not lung alxiut the 

projier method for obtaining corrertion of ar.-erlid errors after judg­

ment. whether on appeal or in the district rourt. Accordingly. the 

timelines*' uf rr*|iondi*nt‘t jkj*I-judgment motion was governed by Rule 

52 (b) or 59.

534 F. 2d 331, reversed.

Poweu,, J., delivered the ojiinion for a unanimous' Courl. H u c k m u .n ,

J., filial a com nr ring ojiinion, in which Itiii.vqi'laT, J., joined.

M r . J u s t i c e  P o w e l l , delivered (lie ojiinion of th e  C ourt, 

T h is  case requires us to  decide w bcther the C otirt of A j i j wnil 
la rked  ju risd iction  to  review an order d irecting  ix-titioner’s 
discharge from  respondent's custody because rcsjxiudent'a 
ajijical was un tim ely . In  order to resolve (b is question , we 
m u s t consider tbe apjilieability  of F edera l "Miles of C ivil P ro- 
ceduro 52 (b )  and 59 in habeas corjius jiroeei lings. Because 
wo conclude th a t  tbe Court of Ajijxrals lacked ju risd ic tion , we 
reverse.’

' In light of this disposition, it is unncedsary to reach any of Ihe 

other questions presented. In addition to his jurisdictional |ioint, jieti- 

tloner contended that the Court of Apjienls erred in finding the fails 

d e  n o i v  on the i/-uc of jirotiable cause and in concluding that jwlitioner's 

arrest was lawful. On thr litter point, jiclitloncr maintained that the 

arrest of four youths in the Rruwder home viohitid thr Fourth at*! 

Fourtienth Amendments' requirement of jirolialile eau-e, D a r i i  v. M i n i t -  

sij'jii, 391 U. S. 721 (1969), and, even ai.-uining the existence of prukihlc 

Cause, that Ihe Fourth and Fourlirnth Amendments rctpiired Ihe jKilicc to 1



Djt ii  c o n g r e s s
1st Session S. 1214

IN  T H E  S E N A T E  OE T H E  U N IT E D  ST A T E S

Armt, 1 (legislative, day, F k iu iu a h y  21) ,  lt*77

Afr. Anoxiiist/.ic (for himself, Mr. I I i’mhiiiky, and Mr. McGoykrn) introduced 
the. following bill; which was rend twice and referred to the Select Com­
mittee on Indian Affairs

A BILL
y i > '. ;] { •« !  r f ’ ! •  > j‘ ; l '

To establish standards for the placem ent of Indian children in 

foster or adoptive hom es, to prevent the breakup of Indian  

fam ilies, and for other purposes. •

1 B e  it enacted by the Senate an d  House of Jleprcscnta

2 lives of the U nited  States of A m erica  in Congress assembled,'.

3 That this Act m ay In* cited as the “ Indian Child W elfare.

4 A ct of 1977". in ! . < 1 i; i

5  * > - :• ( ' FINDINGS •

G Sico. 2. llecognisdng the special relations of the United

7 States with the Indian and Indian tribes and the F ed era l.

8 responsibility for the care of the Indian people, the Congress



3 (;i) An alarm ingly high percentage of Indian children.

2 living wilhin holli nrhan communities and Indian reserva-

3 tions, arc <cparaled from iheir natural parents through the

4 actions of nonlrihal government agencies or private individ-

5 uals or private a gem :es and are placed in institutions 

(j (including hoarding sch o o ls) . or in foster or adoptive h o m e s .

7 usually with non-Indian families.

8 (h) The separation of Indian children from their biologi-

9 cal families frequently occurs in .situations where, one or more

30 of Ihe following circumstances exist: ( ! )  the natural parent

11 does not understand the nature of the documents or p r o m  d-

12 ings involved; (2 ) neither the child nor the natural parents

13 are represented by counsel or otherwise advised of their

14 rights; (3) the (ioverm nent ollieials involved are unfamiliar 

lo  with, and often disdainful of, Indian culture and society; (4 )  

10 the conditions which led lo Ihe separation are not. demon-

17 slrahly harmful or are remediable or transitory in character;

18 and (f>) i\ >ponsihle tribal authorities are not consulted about. 

IP or even informed of the nonlrihal governm ent actions.

20 (c) The separation of Indian children from their nat-

21 ural parents, including especially their placem ent in instilu-

22 lions or homes which do not. m eet their special needs, is 

22 socially and culturally undesirable. For the child, such

24 separation can cause a loss of identity and self-esteem , and

25 contributes directly to the unreasonably high rates am ong



] Indian children lor dropouts, alcoholism mid drug abuse.

2 suicides, and crime. For the parents, such separation can

3 cause a similar loss of self-esteem , aggravates the conditions

4  which initially gave rise, to the family breakup, and leads

5 to a continuing cycle of poverty and despair. For Indians 

G generally, the child placement activities of nonlrihal govern-

7 incut agencies undercut the continued existence of tribes as

8 self-governing communities and, in particular, subvert tribal 

0 jurisdiction in the sensitive field of dom estic and family

10 relations.

11 llK H /A lfA T IO N  OK P O L IT Y

12 ,Sko. 2. The ( 'ongress hereby declares that it is the policy

13 of this Nation, in fulfillment, of its special responsibilities and

14 legal obligations to Ihe American Indian people, to establish  

lb  standards for the placement, of Indian children in foster or 

1G adoptive hom es which will reflect the unique values of In-

17 dian culture, to discourage unnecessary placem ent of Indian

18 children in hoarding schools for social rather than ednca- 

.19 tional reasons, to assist Indian tribes in the operation of tribal

20 family development programs, and generally lo  promote the

21 stability and security of Indian family life.

22 DKKJNITIONS
23 Sko. 4. For purposes of this A c t :
24 (a) “Secretary”, unless otherwise designated, means
2b the Secretary of the Interior.



I

•> vr%
• *

1 (b) '‘Indian” m eans any person who is ft member of,

2 or who is eligible for m embership in, a federally recognized

3 Indian tribe, as defined in subsection (o) hereof.

4 (c) “ Indian tribe” m eans any Indian tribe, band,

5 nation, or other organized group or com m unity of Indians,

C including any Alaska N ative region, village, or group as

7 defined in the A laska N ative C laim s Settlem ent A c t (8 5

8 Stat. 6 8 8 ) ,  w hich is recognized as eligible for the special

9 programs and services provided by the United States to __ 

10 Indians because of their status as Indians. ' r. M

1 1 . (d) “ Indian organization” m eans any group, associa-
. *. <

12 tion, partnership, corporation, or other legal entity owned
*

13 and controlled by Indians, or a m ajority of whose members

14 arc Ind ian s.-. i j  m : , f i  •/ -i f /  mtr-oj

4

t

15 t  (e ) “Tribal court” means the Court of Indian Offenses; 1

1
1Gi any court operated and m aintained b y  an Indian tribe, and

i i
17 any other tribunal w hich performs judicial functions in the

i ^
18 name of an Indian tribe w ithin on Indian reservation;,btf*\ hi

19 ’ (f) “ NonfrihnI governm ent agen cy” means any Federal,*

20 State or local governm ent department., bureau, agency, or
* Xi.

2 1 other office, including any court, and any private agency

22 licensed by a State or local governm ent, w hich has jurisdici

23 tion or which performs functions and exercises rcsponsibilk  

■: 24

25

i

tics in the fields of social services, welfare, and domestic, 

relations, including child placem enti ih Tm /-nth, •, .,dt
J.

; j, aaaaBkaa g  - • .; ••••• • j . % -  \
— ,-- .— --- rr.w.7..r .---------------------------- — ,— r-~r~— rr-nr-T----- rrr:--------------------- . % r_



1 (g ) “ Child placem ent” m eans any proceedings, judicial,

2 quasi-judicial, or adm inistrative, voluntary or involuntary,

3 and public or private, under which an Indian ehild is rem oved
m

4 from the custody of his natural parent or parents, his Indian

5 adoptive parent or parents, or the custody c f  any blood

6 relative in whose care he has been left by his natural parent

7 or parents, or his Indian adoptive parent or parents, and is

8 either offered for adoption or is placed in a foster homo or

9  other institution.' • ' • * 1

10 (h ) “ Natural parent” means the .biological parent of a

11 child and also any Indian w ho has adopted a child.

12 ( i)  “ Blood relative” means any grandparent, aunt or

13 uncle (w hether by  blood or m arriage), brother or sister,

14 brother- or sister-in-law, niece dr nephew , or stepparent,

15 w hether by blood, marriage, or adoption, over the age of

16 eighteen  or otherwise em ancipated, or as defined by tribal

17 law  or custom.

18 T IT L E  I — C H IL D  P L A C E M E N T  S T A N D A R D S  • :

19 S u e . 1 0 1 . (a ) In  the ease of any Indian ehild who

20 resides w ithin an Indian reservation, no ehild placem ent

2 1 shall be valid or given any legal force and effect, except

22 tem porary placem ents after em ergency rem oval under ear-

23 cum stanccs where the physical or em otional w ell-being of

24 the ehild is imm ediately threatened, unless m ade pursuant

25 to an order of the tribal court, where a tribal court exists



0

2 ehild welfare mat lei's anti dom estic relations.

3 (b) In tlie.case of any Indian child who is domiciled

5 Indian reservation which does not have a tribal court, no

6 child placem ent shall he valid or g iven  any legal force and

7 cITeot, except temporary placem ents under cireiinislan<es 

g where the physical or em otional w ell-being of the ch ild  is 

9 im m ediately threatened, unless the Indian tribe occupying

10 sm li reservation lias been accorded thirty days’ written

11 notice of, and a right to intervene as an interested parly in,

12 the ehild placem ent proceedings. F or the purposes of this

13 A ct, mi Indian child shall be deem ed to be domiciled where

14 his natural parent or parents, or the blood relative in whose

15 care he m ay have been left by his natural parent or parents, 

10 is dom iciled. . u •• .. ‘ ■J-vr • t j •>

17 (e) In the ease of any Indian child who is not a resident

18 or domiciliary of an Indian reservation, no child placem ent

19 shall he valid or given any legal force and effect, except tcm-

20 poiary placem ents under circum stances where Ihe physical

21 or emotional w ell-being of Ihe child is im m ediately threat-

22 ened, unless Ihe Indian tribe of which the child is a member,

23 or is eligible for membership, has been accorded thirty days’

24 written notice of, and a right to intervene as an interested

25 party in, the child placem ent proceedings.



1 (d) N o Indian child shall he rem oved from the c> mdy

2 of his natural parent or parents, Indian adoptive parent or

3 parents, or blood relative in whose custody the child.has been

4 placed by the private actions of any private individual, cor-

5 poration, group, or institution for a period of more than thirty

6 days, without written notice served upon the tribe of which

7 the child is a member or is eligible for membership in or upon

9 shall he in writing signed or acknowledged by the child’s

10 natural parent or parents, Indian adoptive parent or parents,

11 or blood relative, and the child’s temporary guardian,

12 notarized or signed by tw o witnesses, sta ling the names of

13 all the parties, their addresses, (he expected length of ro­

l l  m oval, the purpose of rem oval, and the extent to which  

15 custody over the child is transferred to the temporary 

10 guardian. This section shall not apply if the tribe has enacted

17 or enacts its own law governing private placem ents. N o

18 placem ent shall he valid or given any legul force and effect

19 if made in violation of this section. ^  7,0 ,r flx*.
i

20 j (e ) I t  shall he the duty of ihe party seeking a change

21 of the custody of an Indian child to notify the rcvelant tribal

22 governing body by mnil'ng written notice to tJio.cJjief excou-

23 live officer or such other person as tho tribe may designate:
24 P rov ided  further,  That .the judge or hearing officer at any

25 child placem ent proceeding shall make a good faith dc(?iv



1 minntion of whether llie child involved is Indian and, if so,

2 which tribe must be notified.; - ' ' 1;

3 Skc. 102, (a) N o placem ent of an Indian child, except

4 as provided in section 101 (d) of (his A ct, shall be valid or
> • « *

5 given any legal force and effect, excep t temporary place-
t 9

6 monfs unde’* circumstances wlicre the physical or emotional
1 i ' • i ^

7 w ell-being of the child is im m ediately threatened, unless (1 )
• ' 1 . 1  * #

8 his natural parent or parents, or the blood relative in whose
( - i  ̂ f t

9 care the child m ay have been left by his natural parent or
* ♦ * ^

10 parents, has been accorded thirty dn3's' written notice of the
• j n  , • , • , * » • »

11 child placement proceedings and a right (A )  to intervene in

12 the proceedings as an interested party through counsel or,
I 4 j  !, * * >

13 alternatively, in a tribal court, through a lay advocate, (II) to

14 subm it evidence and present, w itnesses on V  >v her own he-

15 half, and (C ) to exam ine nil reports or other documents and

16 files upon which any decision with respect to child place-

17 m ent may he based; and (2 ) the nontribal governm ent

18 agency seeking to effect the child placem ent affirmatively

19 show s that alternative medial services hud rehabilitative
] » * ♦ J

20 programs designed to provenI the break-up of the Indian

21 fam ily have been m ade available and proved unsuccessful.'-

22 (b ) W here the natural parent or parents of an Indian

23 child, who falls w ilhin any of three classes mentioned in soc-

24 lion 101 of this A ct, or the blood relative in whose care the

25 child m ay have been left by his natural parent or parents,



1 opposes the loss of custody, 110 child placem ent shall be valid

2 or g iven  any legal force and effect in (he absence of a dctejr-

3 m ination, supported by an overw helm ing w eight of-the cvi-

4 deuce, including testim ony by qualified professional w it-

5 nesses, that (he continued custody of the child by  his natural

6 parent or parents, or the blood relative in w hose care (he

7 child lias been left, w ill result in serious em otional dam age,

8  or in the absence of a determination, supported by clear and

9 convincing evidence, including testim ony by a qualified phy-

10 sician, that the continued custody of flic child by his natural

11 parent or parents, or the blood relative in whose care the

12 child has been left, w ill result in serious physical damage;

13 In  m aking such determinations, poverty, including inadc-

14 quatc or crowded housing, misconduct, and alcohol abuse on

15 the part of either natural parent, or the blood relative, shall

16 n o t he deemed prim a faeic evidence that serious physical or

17 em otional dnmngo to the child has occurred or will occur, TK6
. 4 > j VtlC * 't

38 standard to be applied in any proceeding covered by  this A ct
#

1 9 ' shall bo (ho standards of the Indian com m unity In which tlie 

20 natural parent or parents, Indian adoptive paront.hr parents, 

21' or blood relatives reside, i V < ?.” • •.'.!• )i*‘

22' (c) In  the even t that (he natural parent o r  parents or

23 Indian adoptive parent or parents of an Indian child  consent
*

• • •• . V . ; .ry:r o y  • - • J ;  " l. •.«*

24 to the loss oi custody, whether temporary or perm anent, n6

25 ehild placem ent shall be valid or g iven  an y  lega l forco and

S. 1214---2



1 effect, unless such consent is voluntary, in w riting, executed

2 before a judge of a court h av in g  jurisdiction over child placc-

3 incuts, and accompanied by the w itnessing judge’s certificate

4 that (he consent was explained in detail, w as translated into

5 the natural parent’s native language, and was fully under-

6 stood by him or her. I f  the consent is to a nonadoptivo

7 child placem ent, the natural parent or parents or Indian

8 adopti parent or parents m ay withdraw the consent at

9 any tim e for any reason, and the consent shall be deemed

10 for all purposes, except tem porary custody, as having never

11 been g iven . I f  the consent is to an adoptive child placem ent,

12 and the child is over the age of two, the natural parent or

13 parents or Indian adoptive parent or'parcnts m ay withdraw

14 the consent for any reason at any tim e before flic final decree

15 of adoption: P rovided  farther ,  That no final decree of

16 adoption m ay he entered w ith in  ninety days after tlie natural

17 parent or parents, Indian adoptive parent or parents, or

18 blood relative has given consent to • the adoption. A  final

19 decree of adoption m ay be set aside only upon a show ing

20 that the child is again being placed for adoption, that the

21 adoption did not com ply w ith  the requirements of this A ct

22 or y/ns otherwise unlawful, or that the consent to the adojition

23 was not voluntary. Consent by (lie natural parent or parents

24 of an'Indian child given w ith in  ninety days of the birth of

25 the child shall he presumed to be involuntary, -' - I • -



1 (d) N o placem ent of an Indian child, except as pro-
t

2 yidcd by section 101 (d ) of this A ct, shall he valid or g iven

3 any legal force and effect, except temporary placem ents

4 under circumstances w here the physical or em otional w ell-

5 being of the child is im m ediately threatened, unless the child

6 has been represented in the placem ent proceedings by cotm-

7 sel or, alternatively, in a tribal court, by a lay advocate, and

8 unless his natural parent or parents, Indian adoptive parent

9 or parents, or the blood relative in w hose care the ehild
« « •« •

10 m ay have been left by  his natural parent or parents, or

11 Indian adoptive parent or parents, has been represented by

12 separate counsel or lay advocate. ' ' •>

13 S u o. 103. (a) In offering for adoption an Indian child,

14 every nonlribal governm ent agency shall grant a preference

15 lo m em bers of the child’s extended Indian fam ily, w hich shall

16 be defined by tribal law  or custom . r I

17 (b ) In otherwise placing an Indian child, every  liom

18 tribal governm ent agency, in the absence of good cause

19 shown lo  the contrary, shall grant preferences in the follow- 

20'. ing order: (1 ) to the child’s extended Indian fam ily, (2 )  to

21 a foster hom e, if any, licensed or otherwise designated by

22 the Indian tribe occupying the reservation of w hich the

23 child is a resident or dom iciliary; (3 )  lo a foster hom e, if

24 any, licensed by the Ind ian 'tribe of which the child is a

25 m em ber or is eligible for m em bership; (4) to any other

11



1 foster hom e w ith in  nn Indian reservation w hich is recoin-

2 mended by the Indian tribe of which (lie .child is a m em ber

3 or is eligible for m em bership; (5 )  to any foster hom e run by

4 an Indian fam ily; and (G) to a custodial institution for chil-

5 dren operated b}r nn Indian tribe, a tribal organization or

6 nonprofit Indian organization: P rovided , hoicci'cr, That each

7 Indian tribe m ay m odify or amend the foregoing order of

8 preferences, and m ay add or delete preference categories,

9 by resolution of its governm ent body. E very liontribal gov-  

10 em m ent agency shall m aintain a record evidencing its efforts 

j l  to com ply w ith the order of preferences provided under this

12 subsection in each case of nn Indintl child placem ent. . -

13 l*' (c) W here an Indian child is placed in a foster or adop*

14 tive hom e, or in an institution, outside the reservation of

15 which the child is a resident, pursuant to an order of a tribal

16 court, the tribal court shall retain continuing jurisdiction over
. . .  , t *£

17 such child placem ent until the child attains the ago of

18 eighteen. ' ' ji!,: • : '

19 Sh e. 104. A fter an Indian adoptive child attains the age

20 of eighteen, upon his or her application to the court w hich

21 entered the final adoption decree, and in the absence of good

22 Cause shown to (he contrary, the child shall have a right to

23 learn the nam es and last known address of his natural parent

21 or parents and siblings w he also have attained the age of

•!<:«» • i ■ ' !! ' ■;' d m u u  : m i»jd\ ii-j -a m  M m  •m (■:,'
*. 1
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1 eighteen, their tribal affiliation and the grounds for tho sever-

2 ance of their fam ily relations. " ' -

3 Seo. 105 . In  any proceeding w ithin (he jurisdiction of

4 this A ct the U nited States, any Indian R eservation, S la te ,

5 Com m onwealth, territory, or possession thereof shall g iv e  full

6 faith and credit to the law s of any Indian tribe involved in a

7 proceeding under (he A ct and any Tribal Court orders

8 issued in such proceeding. 0

9 T IT L E  I I — I N D I A N  F A M IL Y  D E V E L O P M E N T

10 Sec. 2 0 1 . (a) The Secretary is hereby authorized, un-

11 der such rules and regulations as he m ay prescribe, to m ake

12 grants (o, or enter into conirncts with, Indian tribes for tho'

13 purpose of assisting such tribes in tho establishm ent and  

Id operation of Indian family developm ent programs, as de­

l s  scribed in section 2 0 2 , and in the preparation and im plc-

16 m entation of child welfare codes. ' : i

17 (h ) T he Secretary is further authorized, under sucli

18 rules and regulations as he m ay prescribe, to carry out,

19 or to m ake grants to or contracts w ith Indian tribes to carry

20 out, a special borne im provem ent program to upgrade: ( 1 )*

21 the housing conditions of Indian foster and adoptive parents/
i • * •

22 if such housing conditions arc substandard; ( 2 ) the housing
» | » '• f _,

23 conditions of Indians who seek Indinn foster or adoptive'

24 children, w here im proved housing would enable such In -

*



I  dinns (o qualify as foster or adoptive parents under tribal 

o law  or regulations; and (3 ) tbe housing conditions of In -

3 dian fam ilies facing disintegration, where im proved housing

4 would contribute significantly to fam ily stability.

5 (e) The Secretary is also authorized, under such rules

(j and regulations as lie m ay prescribe to c a n y  out, or to

7 m ake grants to or contracts w ith Indian organizations to

8 carry out, olT-rcservalion Indian fam ily developm ent pro-

9 grains, as described in section 2 0 3 . In the establishm ent,

10 operation, and funding of off-rcscrvation Indian fam ily dc-j

11 velopnient programs, the Secretary may enter into agree-

12 m cnls or other cooperative arrangements w ith the Secrc-

13 tary of H ealth , Education, and Wolfnrc, and the latter Secrc- 

11 tary is hereby authorized for such purposes to use funds
i «

15 appropriated for similar programs of tbe D epartm ent of
' 4 -4

1G H ealth , Education, and W elfare. : or

17 (d) There arc authorized to be appropriated $21,-;

19 year 1970 , $ 2 5 ,1 2 0 ,0 0 0  during fiscal year 1980, and Mich

20 sum s as m ay be necessary during each subsequent fiscal y ea r
#' : *

21 in order to carry out the purposes of this section. ’ to  

2 2 ' S u e . 2 0 2 . (a) E very  Indian tribe is hereby authorized. 

23 to establish and operate nn Indian fam ily developm ent pro- 

21 gram , which program m ay include som e or nil of the fol-

25 low in g  features:

18 7 9 2 ,0 0 0  during fiscal year 1978, $ 2 3 ,7 0 0 ,0 0 0  during fiscal
'  ~

> ,

,".V I*'-t s$ ■ V. '
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3 ‘ (1 ) a system  for licensing or otherwise regulating

2 Indian foster and adoptive hom es; •»

3 ( 2 ) the construction, operation, and maintenance

4 of family developm ent centers, as defined in subsection

5 (fi) ( 2 ) hereof;

6 (3 ) fam ily assistance, including homemakers and

7 hom e counselors, day care, after-school care and cm ploy-

3 m cnt, recreational activities, and respite services;

9  -r (4 ) provision for counseling Indian hunilics and

40 ' Indian children;

14 (5 ) a special hom e im provem ent program, as dc-

42 fined in section 201 (b ) ;

43 (G) tho em ploym ent of professional and other

14 trained personnel to assist the tribal court in the disposi-
*

15 tion of dom estic relations and child welfare matters;

4$ : (7 )  education and training of Indians, including

47 tribal court judges and stall, in skills relating to child

48 welfare and fam ily assistance programs, and the granting

4 9  of scholarships for such education and training; and

20 ( 8 ) a subsidy program under which Indian adop-

2 1 tivc  children are provided tho same support as Indian

22 1 • foster children. •

23 >• (b) W here nn Indian tribo has im plem ented a

24 licensing or other regulatory system  pursuant lo subsec-

25 tion 2 0 2 (a )  ( 1; ,  any Indian foster or adoptive home so



1 licensed or designated ( 1 ) m ay accept Indian child placc-

2 m ents hy a nontribal governm ent agency .mid State funds

3 in support of Indian children, ( 2 ) shall have a  first pref-

4 crencc in the placem ent of an Indian child w ho is a

5 resident or dom iciliary of such tribe’s reservation in accord-

6 Alice w ith subsection 1 0 3 (b )  (1 )  of this A ct, and (3 ) shall

7 have a second preference in the p lacem ent of mi Indian child

8 w ho is a m em ber of, or eligible for m em bership in, such

9 tribe in accordance with subsection 1 0 3 (h )  (2 ) of this A ct.

10 (c) ( 1) The objective of every Indian fam ily develop*-

11 m cnt program shall be to prevent the breakup of Indian

12 fam ilies and, in particular, to insure that the perm anent rc-

13 m oval of an Indian child from the custody of his natural par-

14 cut or parents, or the custody of any blood relative in whose 

.15 oaro he has been left by  his natural parent or parents, by 

10 n tribal court or nontribal 'government' agency shall he ef-

17 footed only as a  last resort. ; i i  • > b- V:

18 i- ( 2 ) In  furtherance of this objective', every  Indian tribe

19 is authorized to construct, operate, and m aintain a family

20 developm ent center w hich m ay contain, am on g other

2 1  features: ■/ ’ ’•* v; **li. [<;
22 (A )  facilities for counseling Indian families which

23 ! facb disintegration and, whore appropriate; for tho

24 ‘ treatment :>f individual fam ily m em bers; o ’ ■ i •

25 .! > (3*) htcilities for the temporary custody of Indian

16



1 children whose natural parent or parents are temporarily

2 unable or unw illing lo care for them or w lio otherwise

3 arc left temporarily w ithout adequate adult supervision

4 by a blood relative; and

5 (C ) facilities for the tem porary custody of Indian

(j parents, whore so ordered by a  tribal court, in lieu of

7 incarceration for public intoxication or the commission

g of any other minor olTensc.

9 Sec. 203. OlT-rcservntion Indian fam ily developm ent

10 programs, operated either directly by the Secretary or

11 through grants and contracts w ith  local Indian organiza-

12 lions, m ay include, hut shall not he lim ited to, the follow-

13 ing features:

11 (a) a system  for regulating, m aintaining, and sup-

15 porting Indian foster and adoptive hom es, including a

10 subsidy program under which Indian adoptive children
1

37 arc provided the same support as Indian foster children;

13 (b) the construction/ oporntion, and m aintenance
• f« ' * • *

19 of fam ily developm ent centers providing the facilities

20 and services set forth in paragraphs ( 2 ) (A ) and (B )-

2 1 of section 2 0 2 (c) of this A ct;

22 (c) fam ily assistance, including homemakers and

23 home counselors, day care, after-school care and cm -

24 ployinent, recreational activities, and respite services;

17

25  (d) provision for counseling and treatment both of



1 Indian fam ilies which face disintegration and, where

2 appropriate, of Indian foster and adoptive ch ildren;
j

3 : (e ) an Indian child defense program, as defined in

4 section 2 0 1 ( h ) ,  and other representation of Indian

5 children before the courts; and 1

G (f) furnishing guidance, representation, and advice
7 to Indian fam ilies involved in child placem ent \  occed-

8 ings before nontribal governm ent agencies.

9 S b c. 204 . (a) The Secretary is hereby authorized and

30 directed, under such rules and regulations as he ilia}' pre-

31 scribe, to undertake a study of the circumstances surrounding

32 all child placem ents which have occurred during the six- 

13 teen years preceding the cITectivc date of this A ct, whero 

34 the Indian child so placed still is under Ihe age of eighteen  

15 011 such date. I f  the Secretary has good cause to believe, on 

1G the basis of this study, that a child placem ent'w as or m ay  

.17 be invalid or otherwise legally defective, and if either natural

18 parent, Indian adoptive parent or the blood relative previous-

19 ly  having custody of the Indian child so requests, the Secre-

20 tary is authorized, in his discretion, to institute a habeas

21 corpus action or other appropriate legal proceeding in the

22 name of the U nited States on behalf of such parent, Indian

23 adoptive parent or blood relative in the United States district

24 court for the district in which the child resides for the pur-

25 pose of challenging the child placem ent jind,Af it is found

IS



1 invalid or legally  defective, of restoring custody of the Indian  

% child to its natural parent or parents, Indian adoptive parent

3 or parents, or to the blood relative in whose care the child

4 had been left.

5 (b) The Secretary is further authorized and directed,

6 under, such rules and regulations as he m ay prescribe, to

7 operate, or to make grants or contracts with Indian tribes

8 or Indian organizations to operate, an Indian fam ily defense

9 program w hich ,shall provide representation by an attorney

10 or, alternatively, in a  tribal court, by ft lay advocate for any

11 Indian child w ho is the subject of a child placem ent proeeed-

12 ing, or, if appropriate, for his natural parent or parents, or

13 the blood relative in whose care the child m ay have been

14 left by his natural parent or parents.

15 (e ) The Secretary also is authorized and directed,
v

1(5 under such rules and regulations as he m ay prescribe, to

17 collect and maintain records in a single, central location of

18 all Indian child placements which either are elTected after

19 the date of this A ct or are the subject of the study required

20 under subsection (a) hereof, which records shall show  as
•» •*

21 to each such placem ent the name and tribal alliliation of

22 the child, tho names and addresses of his natural parents

23 and (ho blood relative, if any, in whose cure ho m ay have

24 been left by a natural parent, the names and addresses of 

>25 his siblings, and the names and locations of any tribal court



1 or nonlrihal governm ent agency w hich possesses files or

2 information concerning his placem ent. Such records shall not

3 he. open for inspection or copying pursuant to the Freedom

4 of Information A ct (SO Slat. 3 8 1 ) ,  as am ended, but infor-

5 m ation concerning a particular child placem ent shall be made

6 nvailnl.1-' in whole or in part, as necessary. ( 1 ) to an

7 Indian adoptive child over <lie age of eighteen  for the piir-

8 pose of identifying the court which entered his final adoption

9 decree and furnishing such court w ith the information spcci-

10 ficd in section 104; (2) to (lie adoptive parent of an Indian

11 child or to an Indian tribe for the purpose of assisting in the

12 enrollm ent of an Indian adoptive child in the tribe of which

13 lie is eligible for m em bership; and (3 )  to the adoptive

14 parent of an Indian ehild for the purpose of establishing or

15 continuing his tribal affiliation o f a relationship w ith his 

.10 siblings. The records collected by the Secretary pursuant to

17 this section shall be privileged and confidential and shall he

18 used only for the specific purposes set forth in this Act.

19 (d) There are authorized lo l>c appropriated $ 1 8 ,0 0 0 ,-

20 0 0 0  during fiscal year 1070, $ 2 0 ,0 0 0 ,0 0 0  during fiscal year

21 1080, $ 2 2 ,0 0 0 ,0 0 0  during fiscal year 1081 , and such sums

22 as m ay he necessary during each subsequent fiscal year in

23 order lo carry out flic purposes of this section, including

24 the paym ent of attorney fees. .

25 S u e. 205 . (a) The Secretary is authorized to perform



1 any ami all a d s  ami to make such rules and regulations as

2  m ay he necessary and proper for the purposes of carrying out

3 the provisions of this A ct.

4 (b ) ( 1) W ithin six months from the date of enactment

5 of this A ct, the Secretary shall consult with Indian trilu>.

6 Indian organizations and Indian-intercst agencies in tin

7 consideration and formulation of rules and regulations to

8 im plem ent the provisions of this A ct. :!

9 (2 )  W ithin seven months from the date of enactm ent

10 of this A ct, the Secretary shall present the proposed rules

11 and regulations to the Select Com m ittee on Indian AtTairs 

32 of the United States Senate and the Com m ittee on Interior

13 and Insular A dairs of the United States H ouse of Jleprc-

14 scntntivcs, respectively.

15 (3) W ithin eight months from the date of enactm ent of 

1G this A ct, the Secretary shall publish proposed rules and rcg-

17 illations in the Federal Register for the. purpose of receiving

18 com m ents from interested parties.

19 (1 )  W ilhin ten months from the dale of enactm ent of

20 this A ct, the Secretary shall promulgate rules and regula-

21 tions to im plem ent Ihe provisions of this A ct.

22 (e ) The Secretary is authorized to revise and amend

23 any rules or regulations promulgated pursuant to (his sec-

24 tion: Provided,  That prior to any revision or am endm ent to

25 such rules or regulations, Ihe Secretary shall present the

21

-- -.- y.



1 proposed revision or amendment lo tin* Select. Committee
2 oil Indian AITairs of (he United Slates Senate and (lie

3 Com m ittee on Interior and Insular AtTairs of (lie United

4 States H ouse of Representatives, respectively, and shall,

5 to the extent, practicable, consult with the tribes, organiza- 

G tions, and agencies specified in subsection (b) (1) of this

7 sect! m, and shall publish any proposed revisions in (lie

8  Federal R egister not less than sixty  days* prior to the

9 effective date of such rules and regulations in order to 

50 provide adequate notice to, and receive com m ents from, 

11 other interested parties.
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Original sponsor: Judiciary Committee

IN T H E  H O U S E  BY THE J U D I C I A R Y  C O M M I T T E E

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  BT.LjL NO. 419 

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

T E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  BILL

For an Act entitled: "An A c t  r e l a t i n g  to a d o p t i o n  and v o l u n t a r y  r e l i n q u i s h­

m e n t  of p a r e n t a l  r i g hts."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* S e ction 1. AS 2 0 . 1 5 . 050(a)(4) is a m e n d e d  :o read:

(4) a p a r e n t  m h o  has v o l u n t a r i l y  r e l i n q u i s h e d  his r i g h t  to 

consent u n d e r  A S  2 5 . 2 0 . 0 3 5  [SEC. 180 OF TH IS CHAPTER];

* Sec. 2. AS 2 0 . 1 5 . 0 6 0  is r e p e a l e d  and r e - e n a c t e d  to read:

Sec. 2.0.15.060. H O W  C O N S E N T  IS EXECUTED. (a) A  consent w h i c h  

does n o t  n a m e  o r  o t h e r w i s e  ident i f y  the a d o p t i n g  p are nt is v a l i d  if the 

consent is e x e c u t e d  at any time after the b i r t h  of the chi ld in the 

p r e s e n c e  of the court or in the p r e s e n c e  of a p e r s o n  a u t h o r i z e d  to take 

acknow l e d g e m e n t s .  However, if the c o n s e n t i n g  p e r s o n  desires, this c o n­

sent shall s p e c i f i c a l l y  n a m e  the a d o p t i n g  person, and this c o n s e n t  is 

v a l i d  only for the p u r p o s e  of a d o p t i o n  b y  the n a m e d  a d o p t i n g  parent.

(b) A l l  c o n s e n t s  to a d o p t i o n  shall be e x e c u t e d  in w r i t i n g  a n d  

shall give a d e q u a t e  n o t i c e  that

(1) the p e r s o n  c o n s e n t i n g  to a d o p t i o n  has the right to c o n­

sent to a s p e c i f i c  p e r s o n  a d o p t i n g  the child, if the c o n s e n t i n g  p e r s o n  

so desires;

(2) the p e r s o n  c o n s e n t i n g  to a d o p t i o n  has a right to a p p e a r  

at the a d o p t i o n  hearing;

(3) the h e a r i n g  will n o t  take p l a c e  less than 30 days a f t e r

the consent has b e e n  signed;

(4) the p e r s o n  c o n s e n t i n g  to a d o p t i o n  has the r ight to w i t h -
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d r a w  his consent at any time b e f o r e  the a d o p t i o n  h e a r i n g  or a f t e r  c o m­

m e n c e m e n t  of the adoption h e a r i n g  u p o n  a showing of g o o d  cause;

(5) the consent i t s e l f  does not alter the c o n s e n t i n g  person's

e x i s t i n g  rights and r e s p o n s i b i l i t i e s  t o ward the child;

(6) the a d o p t i o n  d ecree terminates the c o n s e n t i n g  p e r son's 

rights and r e s p o n s i b i l i t i e s  t o w a r d  the child;

(7) the p e r s o n  c o n s e n t i n g  m u s t  give his c o n s e n t  voluntarily;

and

(8) r e l i n q u i s h m e n t  of p a r e n t a l  rights u n d e r  A S  2 5 . 2 0 . 0 3 5  is 

a v a i l a b l e  as an a l t e r n a t i v e  to c o nsent to a d o p t i o n  and that the p e r s o n  

o b t a i n i n g  the consent to a d o p t i o n  has the legal duty to e x p l a i n  the 

d i f f e r e n c e  b e tween the alternat ives.

*  Sec. 3. AS 20.15.070(b) is a m e n d e d  to read:

(b) A  consent to a d o p t i o n  m a y  be w i t h d r a w n  b e f o r e  the first evi-

d e n c i a r y  a d o ption h e aring [ENTRY OF A  D ECRE E O F  ADOPTION, W I T H I N  10 

DAYS,] by delivering w r i t t e n  n o t i c e  to the court. A f t e r  c o m m e n c e m e n t  of 

the h e a r i n g  and before entry of a decree, a c o n s e n t i n g  p e r s o n  m u s t  

p e t i t i o n  the court in order to w i t h d r a w  his consent. T h e  p e t i t i o n  shall 

be g r a n t e d  only upon a s h o wing of g o o d  cause [PERSON O B T A I N I N G  T H E  

CONSENT, O R  A F T E R  THE 1 0-D AY PERIOD, IF THE C O U R T  FINDS, A F T E R  N O T I C E  

A N D  O P P O R T U N I T Y  TO BE H E A R D  IS A F F O R D E D  TO PETIT IONER, T H E  P E R S O N  S E E K­

ING THE WITHDRAWAL, A N D  T H E  A G E N C Y  P L A C I N G  A  C H I L D  F O R  A D O P T I O N ,  T H A T  

THE W I T H D R A W A L  IS IN THE BEST I N T E R E S T  O F  THE P E R S O N  TO BE A D O P T E D  A N D  

THE C O U R T  ORDERS THE W I T H D R A W A L ] .

*  Sec. 4. AS 20.15.100(b) is a m e n d e d  to read:

(b) Notice to p e rsons s p e c i f i e d  in sec. 50 of this c h apter shall 

include a statement of the g r ounds unde r w h i c h  c o nsent to the a d o p t i o n  

is not required. N o tice g i v e n  u n d e r  this s e ctio n s h a l l‘be a d e q u a t e  to 

give actual n ot ice of the p r o cee dings, taking into a c c o u n t  e d u c a t i o n  and 
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l a n g uage d i f f e r e n c e s  w h i c h  are k n o w n  or r e a s o n a b l y  a s c e r t a i n a b l e  by the 

p e t i t i o n e r  or the d e partment. The n o t i c e  of h e a r i n g  shall c o n t a i n  all 

n a m e s  by w h i c h  the m i n o r  has b e e n  i d e n t i f i e d  a n d  shall state in summary 

f o r m  the effect of a d ecree  of adoption. N o t i c e  s hall be giv en in the 

m a n n e r  a p p r o p r i a t e  u n d e r  rules of civil p r o c e d u r e  foi the service of 

pr ocess in a civil a c t i o n  u n d e r  A l a s k a  law [IN THIS STATE] or in any 

m a n n e r  the court b y  o r d e r  directs. [NOTICE BY P U B L I C A T I O N  M A Y  N O T B E ^  

GIVEN.] Pro of of the g i v i n g  of the n o t i c e  s h a l V ^ e ~ ~ f i l e d  w i t h  the court 

before* the p e t i t i o n  is heard, subje ct to the time l i m i t a t i o n  in (e) of 

this section. '

* Sec. 5. AS 20.15 is a m e n d e d  by a dding a n e w  s e c t i o n  to read:

Sec. 20.15.205. INFORM ATION. The d e p a r t m e n t  shall diss em i n a t e  

inform ation t h r o u g h o u t  the state w i t h  speci al e m p hasis to rural c o m­

muni t i e s  r e g a r d i n g  the a v a i l a b i l i t y  of a d o p t a b l e  c h i l d r e n  and financial

a s s i s t a n c e  to a d o p t i v e  f a m ilies u n d e r  this chapter.

* Sec. 6. AS 25.20 is a m e n d e d  by a ddin g n e w  sect ions to read:

Sec. 25.20.032. S E V E R A N C E  OF P ARENT A N D  C H I L D  RELATIONSHIP. The

pa r e n t  and chil d r e l a t i o n s h i p  m a y  be s e v e r e d  e i t h e r  in an a d o ption  

p r o c e e d i n g  under AS 20.15, in a v o l u n t a r y  r e l i n q u i s h m e n t  p r o c e e d i n g  

u nder sec. 35 of this chapter, or in a j u v e n i l e  court p r o c e e d i n g  under 

AS 47.10.010(a)(2).

Sec. 25.20.035. V O L U N T A R Y  R E L I N Q U I S H M E N T  O F  P A R E N T A L  RIGHTS A N D  

R E SPO NSIBILITIES . (a) A  p a r e n t  m a y  p e t i t i o n  the court or its duly 

a u t h o r i z e d  r e p r e s e n t a t i v e  to v o l u n t a r i l y  r e l i n q u i s h  his parent al rights 

and r e s p o n s i b i l i t i e s  w i t h  r e f e r e n c e  to his child, i n c l u d i n g  res id u a l  

rights and r e s p o n s i b i l i t i e s .

(1) The p e t i t i o n  for r e l i n q u i s h m e n t  shall state

(A) the date and  place  of birth, if known, of the child;

(B) the full name, date of birth, and place and d u r a t i o n
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of r e s i d e n c e  of the p etitio ner; a n d

(C) the r e l a t i o n s h i p  o f  the p e t i t i o n e r  to the child.

(2) The  c ourt shall c o n d u c t  a h e a r i n g  o n  the p etition. The 

court shall a s c e r t a i n  w h e t h e r  the p a r e n t  r e l i n q u i s h i n g  his r i g h t s  and 

r e s p o n s i b i l i t i e s  u n d e r s t a n d s  the m e a n i n g  of r e l i n quishme nt, and, if 

necessary, the court shall e x p l a i n  to the p arent the m e a n i n g  a n d  c o n s e­

quences  of r e l i n q u i s h m e n t  a n d  the r i g h t  to w i t h d r a w  the r e l i n q u i s h m e n t  

under (5) of this subsection. If the court finds that the p a r e n t  does 

not a d e q u a t e l y  u n d e r s t a n d  the m e a n i n g  of r elin quishment, then it m a y  

co n ti nue the m a t t e r  and o r d e r  the p a r e n t  to be c o u n s e l e d  r e g a r d i n g  the 

r elinquishm ent.

(3) If the court finds that v o l u n t a r y  r e l i n q u i s h m e n t  is in 

the best interests  of the p e t i t i o n e r  a n d  the child, it shall e n t e r  an 

order of v o l u n t a r y  r e l i n q u i s h m e n t  t e r m i n a t i n g  the p a r e n t  and c h i l d  

relationship, and order g u a r d i a n s h i p  o f  the p e r s o n  and legal c u s t o d y  of 

the child to be t r a n s f e r r e d  to the D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  

Services, a l i c e n s e d  child p l a c e m e n t  agency, or a w i l l i n g  and able 

re l a t i v e  of the child, w h i c h e v e r  is in the best interests of the child.

A  copy of the court's or der shall be g iven to the parent, a n d  it shall 

also state the r e l i n q u i s h i n g  p a r e n t ' s  r ig ht to w i t h d r a w  his r e l i n q u i s h­

men t  under (5) of this subsection.

(4) For the p u r p o s e  of a p r o c e e d i n g  under this s u b section, an

order of r e l i n q u i s h m e n t  t e r m i n a t i n g  all rights and r e s p o n s i b i l i t i e s  of a

p a r e n t  w i t h  r e f e r e n c e  to his c h i l d  ox* the r e l a t i o n s h i p  of p a r e n t  and 

child issued by a court of c o m p e t e n t  j u r i s d i c t i o n  in this or a n y  other 

state d i s p ens es w i t h  the c o nsent to a d o p t i o n  p r o c e e d i n g s  of a p a r e n t  

v/hose rights and r e s p o n s i b i l i t i e s  or p arent and child r e l a t i o n s h i p  are 

[Terminated by the r e l i n q u i s h m e n t  o r d e r  and w i t h  any r e q u i r e d  n o t i c e  of 

an a d o p t i o n  proceeding. However, a p e r s o n  or ag ency g r a n t e d  g u a r d i a n -
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ship and custody of a c h i l d  b y  court o rder u nder (3) of this subsection 

m u s t  c o nsent to the a d o p t i o n  o f  the child and be f u r n i s h e d  w i t h  n oti ce 

of adoption.

(5) The r e l i n q u i s h i n g  p a rent m a y  p e t i t i o n  the court for 

v a c a t i o n  of the order  of v o l u n t a r y  r e l i n q u i s h m e n t  w i t h i n  10 days of

is s u a n c e  of the order u p o n  a s h o w i n g  of good cause.

(b) As an a l t e r n a t i v e  to a court order  of r e l i n q u i s h m e n t  u nder (a) 

of this section, a p a r e n t  m a y  v o l u n t a r i l y  r e l i n q u i s h  his rights and 

r e s p o n s i b i l i t i e s  by s i g n i n g  a w r i t t e n  i nstrument in the p r e sence of a 

D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  Services r e p r e s e n t a t i v e  or a r e p r e s e n t a­

tive of an agency l i c e n s e d  u n d e r  AS 47.35.100. A  copy of the r e l i n­

qui s h m e n t  instrument shall be g i v e n  to the r e l i n q u i s h i n g  parent and it 

shall state the m e a n i n g  of r e l i n q u i s h m e n t  of p a r ent al rights and r e­

sponsibilit ies. U p o n  s i g n a t u r e  of the in strument the depar tment or

ag e n c y  shall take c u s t o d y  of the child and shall be r e s p o n s i b l e  for the 

care a n d  custody of the child. The r e l i n q u i s h m e n t  m a y  be w i t h drawn 

w i t h i n  10 days after it is s i g n e d  or the child is born, w h i c he ver is 

later, a n d  the r e l i n q u i s h m e n t  is invalid unless it states that the 

p a r e n t  has this right of w i t h d r a w a l .

* Sec. 7. AS 2.0.15.180 and 20.15.240(7) are repealed.
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ALASKA CHAPTER

NATIONAL ASSOCIATION OF SOCIAL WORKERS, INC.
Box 3-3794
Anchorage, Alaska 99501

ISSUES '78

Revision of Alaska's Adoption and Relinquishment of Parental Rights 
Statutes

The Alaska Chapter/ National Association of Social Workers 
believes that present Alaska Statutes governing Adoption do not adequate­
ly protect the legal rights of children, natural parents nor prospective 
adoptive parents.

ACTION REQUESTED

Legislative support is requested for revision of Alaska's statutes as 
follows:

1. Enactment of legislation providing for the voluntary relin­
quishment of parental rights and insuring the jurisdiction 
of the court over the child until an adoption is finalized.

2. Amendment of present adoption laws to require that the Con­
sent to Adoption form be utilized only in cases where the 
prospective adoptive parent is known to the natural parent 
and the natural parent is consenting to that person's (and 
no other) adoption of the child.

3. That the jurisdiction of the court be required to protect 
every child to be adopted and that the individual or agency 
serving as legal guardian until the adoption of the child 
be identified.

4. That termination of parental rights wilhin the adoption 
hearing lie [>ermitted only in cases where the natural par­
ent knows and is specifically consenting to tlie adoption of 
the child by the prospective adoptive individual(s) (and 
no otiers).

Note: Parental rights can now be terminated by court order after the
• court has adjudicated a cliild as a Child in Need of Aid (AS.47.10.080(c) (3)
I
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M E M O R A N D U M November 8, 1976

SUBJECT: T h e  A d o p t i o n  Bill

TO: L e g i s l a t i v e  Counc il

FROM: A n d r e w  M. Brown

A l a s k a ' s  c u rrent a d o p t i o n  statutes w e r e  e n a c t e d  i.. 1974, 
b a s e d  o n  the R e v i s e d  U n i f o r m  A d o p t i o n  Act. A l t h o u g h  the 
s t a tutes are of r e c e n t  vintage, the T a s k  F o r c e  saw some 
changes w e r e  n e c e s s a r y  in order to b e t t e r  p r o t e c t  b o t h  
parents' a n d  c h i l d r e n ' s  rights.

S e c t i o n  1 of the bill repeals and r e - e n a c t s  AS 20.15.060  on 
h o w  consent is executed. §.060(a) r e q u i r e s  the consent to 
state the n a m e  of the p e r s o n  who is to a d o p t  the child.
This w o u l d  a l l o w  the c o n s e n t i n g  p a r e n t  to decide w h e t h e r  the 
a d o p t i n g  p e r s o n  w o u l d  be a s u i ta ble p a r e n t  for the child.
§.060(b) w o u l d  r e q u i r e  that the c o n s e n t i n g  to a d o p t i o n  
p r o c e d u r e  be m o r e  i n f o r m a t i v e  of the p a r e n t a l  rights  involved. 
It was felt that p e rsons w h o  consent to a d o p t i o n  o f t e n  do 
n o t  fully u n d e r s t a n d  their rights c o n c e r n i n g  the a d o p t i o n  
p r o c e s s  or the m e a n i n g  o f  their consent. B y  r e q u i r i n g  the 
co nsent to state s p e c ific things, it is h o p e d  that c o n s e n t i n g  
pe r s o n s  do n o t  m i s t a k e  the consent i t s e l f  as r e l i e v i n g  t h e m  
of their r i g h t s  a n d  r e s p o n s i b i l i t i e s  t o w a r d  the child, b u t  
that only the a d o p t i o n  d ecree termin a t e s  those r i gh ts and 
re s p o n s i b i l i t i e s .  By s p e c i f y i n g  the c o n s e n t i n g  p e r s o n  can 
at t e n d  the a d o p t i o n  h e a r i n g  and s t a t i n g  that the h e a r i n g  
w i l l  n o t  take p l a c e  less than 30 days a f t e r  the c o nsent h a s  
be e n  signed, the c o n s e n t i n g  p e r s o n  has a c h a n c e  for g r e a t e r  
i n v o l v e m e n t  in the a d o p t i o n  process a n d  h a s  m o r e  time to 
m a k e  sure that he r e a l l y  w a n t s  to c o n s e n t  to adoptioii. The 
c u r r e n t  §.060(b) w o u l d  be deleted, b e c a u s e  it deals w i t h  
p e r m i t t i n g  d i s c l o s u r e  of the a d o p t i n g  p e r s o n ' s  name, w h i l e  
the p r o p o s e d  bill seeks to r e q uire disclosure .

S e c t i o n  2 w o u l d  a m e n d  AS 20.15.070(b) by a l l o w i n g  w i t h d r a w a l  
of c o n sent at any time b e f o r e  the first e v i d e n t i a r y  h e a r i n g  
on the adoption. T h e  w i t h d r a w a l  w o u l d  h a v e  to be give n to 
the court, r a t h e r  than the p e r s o n  o b t a i n i n g  the consent, so 
that the cou^t, w h i c h  a l r e a d y  has the a d o p t i o n  p e t i t i o n  in 
its docket, w i l l  be a d e q u a t e l y  i n f o r m e d  o f  the w i t h d r a w a l  of 
consent. T h e  a l l o w a n c e  of w i t h d r a w a l  at any time pri or to



TO: Legislative Council
N o v e m b e r  8, 1976
Page 2

the f i r s t  e v i d e n t i a r y  h e a r i n g  p e r m i t s  m o r e  time for the 
c o n s e n t i n g  p e r s o n  to e v a l u a t e  the m e a n i n g  of his c o nsent a n d  
to m a k e  sure that is w h a t  h e  w a n t s  to do. Since a d o p t i o n  
t e r m i n a t e s  the c o n s e n t i n g  p e * s o n ' s  r i g h t s  to the child, it 
w o u l d  be p r e f e r a b l e  to give h i m  time to retract his consent. 
T h e  p r e s e n t  10 day limit in §.070(b) is too restrictive, 
e s p e c i a l l y  for p e r s o n s  in r u r a l  areas w h o  m a y  find it d i f­
fic u l t  to c o nta ct the court w i t h i n  that period. W i t h d r a w a l  
w o u l d  also be a l l o w e d  o n c e  the a d o p t i o n  h e a r i n g  has s t a r t e d  
if t h e  c o n s e n t i n g  p e r s o n  p e t i t i o n s  the court and the c o u r t  
finds that there is g o o d  c a u s e  to a l l o w  withdr awal. T h e  
r e a s o n  for the good cause r e q u i r e m e n t  is to e l i m i n a t e  the 
p o s s i b i l i t y  o f  capric i o u s  w i t h d r a w a l s  d ur ing a hearing. 
W i t h d r a w a l  up to the e v i d e n t i a r y  h e a r i n g  can be done for any 
reason, b u t  it w a s  felt that once an a d o p t i o n  h e a r i n g  has 
b e e n  s t a r t e d  a n d  the lawyers, pa rties, and judge b r o u g h t  
togeth er, that only a g o o d  c a u s e  s h o u l d  be a l l o w e d  to w i t h­
dr a w  the consent. It s h o u l d  b e  r e m e m b e r e d  that w h i l e  c o n s e n t  
m a y  b e  given, the court does n o t  h a v e  to grant the a d o p t i o n  
pe t i t i o n .  U n d e r  A S  2 0 . 15.120(c)  the court m u s t  c o n s i d e r  the 
c h i l d ' s  best interests. If a c o n s e n t i n g  p ers on w a n t s  to 
w i t h d r a w  the c o n s e n t  af ter the h e a r i n g  has started, b u t  does 
n o t  h a v e  g o o d  cause grounds, the court  m a y  still rule on 
o t h e r  g r o u n d s  that the a d o p t i o n  n o t  be allowed.

S e c t i o n  3 amends A S  2 0 . 1 5 . 1 0 0 ( b )  b y  a d d i n g  "of this c h a p t e r "  
in t h e  f i r s t  sentence. Also, " u n d e r  A l a s k a  law" is i n s e r t e d  
in t h e  f o u r t h  sentence so that it is clearer as to its 
m e a n i n g  any s e r v i c e  of p r o c e s s  c o n s i s t e n t  w i t h  A l a s k a  l a w  is 
p e r m i s s i b l e ;  even out of state s e r v i c e  w o u l d  be all r i g h t  if 
done a c c o r d i n g  to A l a s k a  law. The sentence "Notice by 
p u b l i c a t i o n  m a y  not be g i v e n . "  is d e l e t e d  for two reasons. 
First, since a d o p t i o n  p r o c e e d i n g s  v i t a l l y  affect the b a s i c  
p a r e n t  a n d  child rel ati o n s h i p ,  due process o f  law r e q u i r e s  
that the parents be e n t i t l e d  to as m u c h  n o t i c e  as possible. 
R e c e n t  U.S. Supreme Court and A l a s k a  Supreme Court d e c i s i o n s  
u p h o l d  the r i g h t  to n o t i c e  w h e n  one's interests are at 
stake. By d e l e t i n g  this sentence, the o p t i o n  of p u b l i c a t i o n  
or p o s t i n g  is left for the court if o t h e r  means o f  notice, 
s u c h  as p e r s o n a l  s e rv ice o r  c e r t i f i e d  mail, fail. The 
s e c o n d  r e a s o n  for the d e l e t i o n  is that the sente nce has n o  
effect, b e c a u s e  the l e g i s l a t i v e  bill (11B 70) w h i c h  b e c a m e  
the p r e s e n t  a d o p t i o n  law in 1974 did not e x p r e s s l y  state 
that this s e n te nce w o u l d  c h a n g e  C h i l d r e n ' s  Rule 10(g), w h i c h  
m a n d a t e s  p u b l i c a t i o n  in c e r t a i n  instances. Therefore, u n d e r  
R u l e  40(e) o f  the U n i f o r m  Rules of the A l a s k a  State L e g i s­
lat u r e  the s e n ten ce w o u l d  be ine ffective. Th e a d d e d  last 
s e n t e n c e  w o u l d  r e q u i r e  that the rights of n o t i c e  a p p l i c a b l e  
to a d o p t i o n  h e a r i n g s  also a p p l y  to t e r m i n a t i o n  p r o c e e d i n g s  
u n d e r  A S  47.10. Since b o t h  i n v o l v e  tho t e rmi nation of the 
p a r e n t - c h i l d  r e l ati onship, the due p r oce ss r ights of n o t i c e  
sh o u l d  be a p p l i c a b l e  to both.
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S e c t i o n s  4 t h r o u g h  8 deal w i t h  the p r e s e n t  a d o p t i o n  a s s i s t­
ance law. AS 2 0 . 1 5 . 1 9 0  is the i n t r o d u c t o r y  s e c t i o n  o n  a d o p t i o n  
a s sis tance. T h e  T a s k  F o r c e  has a m e n d e d  it so it r e f l e c t s  
the p u r p o s e  and e x t e n t  o f  a d o p t i o n  as sistance. T h e  t e r m  
" h a n d i c a p p e d "  has b e e n  r e p l a c e d  b y  " e l i g i b l e  f o r  a d o p t i o n , "  
b e c a u s e  " h a n d i c a p p e d "  i m plies a p h y s i c a l  or m e n t a l  c o n d i t i o n  
o f  the child, w h i l e  the T a s k  Force t h o u g h t  that a d o p t i o n  
a s s i s t a n c e  o u g h t  to a p p l y  n o t  only to c h i l d r e n  w i t h  p h y s i c a l  
or m e n t a l  problems, but also to those c h i l d r e n  w h o s e  a d o p t a b i l i t y  
is d e p e n d e n t  on c o n d i t i o n s  of race, e t h n i c  b a c k g r o u n d ,  age, 
m e m b e r s h i p  in a s i b l i n g  group, color, or language. This 
a s s i s t a n c e  w o u l d  also be a p p l i c a b l e  in cases w h e r e  
f i n a n c i a l  l i m i t a t i o n s  i m p e d e  families f r o m  a d o p t i n g  children.
T h e  T a s k  F o r c e  f o u n d  that the a p p l i c a b i l i t y  of a d o p t i o n  
a s s i s t a n c e  s h o u l d  b e  broaden ed, e s p e c i a l l y  in v i e w  of the 
fact that for F i s c a l  Y e a r  1976 a s s i s t a n c e  w a s  g i v e n  for 
o n l y  one c h i l d’s a d o p t i o n  a n d  for F i s c a l  Y e a r  1977 a s s i s t­
anc e  is b e i n g  g i v e n  for o n l y  eight " h a n d i c a p p e d "  c h i l d r e n ' s  
a d o p t i o n s .

S e c t i o n  5 of the a d o p t i o n  b i l l  elimi n a t e s  some w o r d i n g  w h i c h  
is ambiguous. The d e l e t i o n  of "are c a r i n g  for a h a n d i c a p p e d  
m i n o r  o n  a f o ster p a r e n t  b asis a n d  w h o "  is to c l a r i f y  that 
the a s s i s t a n c e  i n v e s t i g a t i o n s  shall a p p l y  to a ll a p p l i c a n t s  
a n d  n o t  j u s t  t h o s e  w h o  are f oster parents. This d e l e t i o n  
also e l i m i n a t e s  the i m p l i c a t i o n  that o n l y  f o ster p a r e n t s  are 
e n t i t l e d  to the a d o p t i o n  assistance. The w o r d  " h a n d i c a p p e d "  
is deleted, b e c a u s e  it is n o  longer relevant.

S e c t i o n  6 inv olves a n e w  s e c t i o n  on i n f o r m a t i o n  a b o u t  a v a i l­
ab i l i t y  of a d o p t a b l e  c h i l d r e n  and f i n a n c i a l  a s s i s t a n c e  to 
a d o p t i v e  families. This a m e n d m e n t  w o u l d  r e q u i r e  the D e p a r t m e n t  
of H e a l t h  and S o c i a l  S e r v i c e s  to c o nvey the i n format ion.
T h e  "spec i a l  e m p h a s i s  to r ural c o m m u n i t i e s "  is inserted, 
b e c a u s e  the T a s k  F o r c e  felt that there c o u l d  a n d  s h o u l d  be 
more, o p p o r t u n i t i e s  of a d o p t i o n  b y  Natives, b u t  that a l a c k  
of  i n f o r m a t i o n  a b o u t  the current a s s i s t a n c e  l a w  thwarts the 
c h ances of the e f f e c t i v e  u s e  of the l a w  in r u r a l  areas.

S e c t i o n  7 amends AS 2 0 , 1 5 . 2 1 0  by r e q u i r i n g  the a m o u n t  a n d  
d u r a t i o n  of s u b s i d y  p a y m e n t s  to be d e t e r m i n e d  acco ding to 
d e p a r t m e n t a l  r e g u l a t i o n s  w h i c h  have to b e  adopted. At the 
p r e s e n t  time, the a m o u n t  a n d  d u r ation is left to the d e p a r t­
ment ' s  discretion, and the Task Force t h o u g h t  this a l l o w e d  
for capacious  and u n r e g u l a t e d  de term i n a t i o n s ,  w h i c h  w e r e  
d e t r i m e n t a l  to i m p l e m e n t i n g  the a d o p t i o n  a s s i s t a n c e  law.
The m a x i m u m  a m o u n t  of the subsidies w o u l d  not b e  changed; it 
w o u l d  not e x c e e d  the e x i s t i n g  rate and b e n e f i t s  for f ost er 
care. T h e r e  h a d  b e e n  some concern o v e r  w h e t h e r  a d o p t i o n  
a s s i s t a n c e  w o u l d  a f f e c t  state aid u nder  o t h e r  progr?-.s. To
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r e m o v e  this p o s s i b i l i t y  a n e w  s e n t e n c e  has b e e n  a d d e d  to 
§.210 e x p l i c i t l y  stating that a g r a n t  o f  a d o p t i o n  a s s i s t a n c e  
s u b s i d i e s  w o u l d  n o t  affect  e l i g i b i l i t y  or c o m p u t a t i o n  of 
r e s o u r c e s  a n d  n e e d s  under the A i d  to the P e r m a n e n t l y  and 
T o t a l l y  D i s a b l e d  A c t  in A S  47.25. It s h o u l d  be n o t e d  that 
a d o p t i o n  a s s i s t a n c e  is to h e l p  the w h o l e  f amil y in the 
a d o p t i o n  p r o cess,  w h i l e  the a s s i s t a n c e  u n d e r  the A i d  to the 
P e r m a n e n t l y  a n d  T o t a l l y  D i s a b l e d  A c t  aims to g i v e  f i n a n c i a l  
a i d  to t h e  d i s a b l e d  i n d i v i d u a l  o n  the b a s i s  of h i s  di sabi l i t y .  
E a c h  k i n d  of a s s i s t a n c e  has its o w n  p u r p o s e  and thus the y 
s h o u l d  n o t  o f f s e t  each other. T h e  final change to the 
a d o p t i o n  a s s i s t a n c e  law is r e p e a l i n g  the d e f i n i t i o n  of 
" h a n d i c a p p e d  c hild" in AS 2 0 . 1 5 . 2 4 0 ( 7 ) ,  b e c a u s e  that t e r m  is 
u n n e c e s s a r y  in li ght of the T a s k  F o r c e ' s  r e c o m m e n d a t i o n s  on 
a d o p t i o n  assistance.

A M B :hj d
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SUBJECT: T h e  R e l i n q u i s h m e n t  of P a r e n t a l  Rights and R e s p o n s ibiliti es
Bill

TO: L e g i s l a t i v e  Council

FROM: A n d r e w  M. Brown

The p u r p o s e  b e h i n d  this b i l l  is to c l a r i f y  the w a y s  in w h i c h  
the p a r e n t  a n d  c h i l d  r e l a t i o n s h i p  can b e  severed, and to 
s p e c i f y  the r i g h t s  a n d  p rocedures a p a r e n t  is e n t i t l e d  to in 
a v o l u n t a r y  r e l i n q u i s h m e n t  proceeding. The p r e s e n t  law in 
AS 2 0 . 1 5 . 1 8 0  seems to c o m bine c o n f u s i n g l y  r e l i n q u i s h m e n t  
w i t h  i n v o l u n t a r y  t e r m i n a t i o n  of p a r e n t a l  rights and r e s p o n­
sibilities, a n d  t h e r e  is a q u e s t i o n  w h e t h e r  v o l u n t a r y  
r e l i n q u i s h m e n t  b e l o n g s  in the a d o p t i o n  laws, since  it does 
not n e c e s s a r i l y  h a v e  any c o n n e c t i o n  w i t h  adoption. It w o u l d  
be b e t t e r  to put v o l u n t a r y  r e l i n q u i s h m e n t  in AS 25.20 under 
the c h a p t e r  o n  p a r e n t  and child, b e c a u s e  it w o u l d  then be 
c l e a r  that r e l i n q u i s h m e n t  can be done w i t h o u t  any prospective 
adoption. T h e  p r e s e n t  law implies that r e l i n q u i s h m e n t  is 
p a r t  of the a d o p t i o n  process, but s inc e that is not n e c e s s a r i l y  
so, p u t t i n g  it in AS 25.20 clarifies the matter.

S e c t i o n  1 of this b i l l  sets out the r ights and procedures 
p e r t a i n i n g  to v o l u n t a r y  relinq u i s h m e n t .  S u b s e c t i o n  (a) 
states the r i g h t s  of a p arent  to p e t i t i o n  a court or its 
duly a u t h o r i z e d  r e p r e s e n t a t i v e  to v o l u n t a r i l y  r e l i n q u i s h  his 
p a r e n t a l  r i g h t s  a n d  r e s p o n s ibilitie s. The "duly a u t h o r i z e d  
r e p r e s e n t a t i v e "  r e f e r s  to m a g i s t r a t e s  so p e r s o n s  in rural 
areas w i l l  h a v e  a c c e s s  to this procedure. S u b s e c t i o n  (b) 
s p e c i f i e s  w h a t  goes in the p e t i t i o n  for v o l u n t a r y  r e l i n­
quishment. S u b s e c t i o n  (c) stipul ates the court shall 
c o n d u c t  the h e a r i n g  m a k i n g  sure that the p arent  understands 
the m e a n i n g  o f  r e l i n q u i s h m e n t  and the r i g h t  of withdrawal, 
or the c ourt can c o n t i n u e  the m a t t e r  a n d  or der the c ouns e l i n g  
for the parent. This is to insure that the p a r e n t  compreh ends 
the c o n s e q u e n c e s  a n d  finality of re linq u i s h m e n t .  S ubsect ion 
(d) allows for the court to m a k e  an o r d e r  of v o l u n t a r y  
r e l i n q u i s h m e n t ,  if it finds such an o r d e r  is in the best 
i n t e r e s t s  of p a r e n t  and child, and to o r d e r  the gua rd i a n s h i p  
of the p e r s o n  and legal c u stody of the c h i l d  to be trans ferred 
to e i t h e r  the D e p a r t m e n t  of H e a l t h  and Social Sei'vices, a 
l i c e n s e d  c h i l d  p l a c e m e n t  a g e n c y  or a w i l l i n g  and able relati ve 
of the child. This r e f e r e n c e  for the court to m a k e  a



TO: Legislative Council
November 8, 1976
Page 2

g u a r d i a n s h i p  a n d  c u s t o d y  o r d e r  gives the court an e x p l i c i t  
p o w e r  w h i c h  is only v e r y  v a g u e  in the current law in AS 
2 0 . 1 5 . 1 8 0 .  T h e  court's c hoi ce of g u a r d i a n s h i p  and c u s t o d y  
w i l l  b e  g o v e r n e d  b y  the b e s t  inter e s t s  of the child test. A  
c o p y  of the c o u rt's o r d e r  w o u l d  be g i v e n  to the p a r e n t  a n d  
it m u s t  a l s o  state the r i g h t  of the p a r e n t  to w i t h d r a w  his 
r e l i n q u i s h m e n t .  S u b s e c t i o n  (e) is f r o m  the c u r r e n t  2 0 . 1 5 . 1 8 0 ( d ) .  
It e x p l a i n s  that a r e l i n q u i s h m e n t  o r d e r  dispenses w i t h  the 
r i g h t  or n e c e s s i t y  of c o n s e n t  b y  the r e l i n q u i s h i n g  p a r e n t  in 
a n  a d o p t i o n  proce eding. S u b s e c t i o n  (f) states the r e l i n q u i s h­
ing p a r e n t ' s  r i g h t  to p e t i t i o n  for v a c a t i o n  of the c o ur t's 
o r d e r  m a y  be done only w i t h i n  10 days of the court' s o r d e r  
o f  r e l i n q u i s h m e n t  and o n l y  u p o n  a p e t i t i o n  s h owin g g o o d  
cause. S i n c e  S u b s e c t i o n  (c) states that the court m u s t  
a s c e r t a i n  the p a r ent's u n d e r s t a n d i n g  of the r e l i n q u i s h m e n t ,  
it is p r e s u m e d  tha t the c o urt's g r a n t i n g  the o r d e r  is done 
o n  the b a s i s  o f  the r e l i n q u i s h i n g  p a r e n t  c o m p r e h e n d i n g  the 
c o n s e q u e n c e s ,  and t h e r e f o r e  any p e t i t i o n  to v a c a t e  the 
c o u r t ' s  o r d e r  s h o u l d  b e  for a g o o d  r e a s o n  and not a c a p r i c i o u s  
c h a r g e  o f  mind. It is i n t e n d e d  that the court e x p l a n a t i o n  
o f  t n e  m e a n i n g  of r e l i n q u i s h m e n t  w i l l  dispel w h a t e v e r  q u e s t i o n s  
or d o u b t s  the r e l i n q u i s h i n g  p a r e n t  has about e ithe r g o i n g  
a h e a d  w i t h  the p r o c e e d i n g  or a s k i n g  for d ismissal of his 
r e l i n q u i s h m e n t  petition.

S e c t i o n  2 of the b i l l  a mends the p a r e n t - c h i l d  c h a pter in A S  
2 5 . 2 0  by a d d i n g  a s e c t i o n  s e t t i n g  out the three m e t h o d s  b y  
w h i c h  the p a r e n t - c h i l d  r e l a t i o n s h i p  can be severed. C u r r e n t l y ,  
it is o n l y  b y  k n o w i n g  the v a r i o u s  statutes c an one figure 
o ut h o w  the re can be severance. This n e w  section 2 5 . 2 0 . 0 3 2  
s p e c i f i c a l l y  states that the r e l a t i o n s h i p  can be s e v e r e d  
e i t h e r  i n  an a d o p t i o n  p r o c e e d i n g ,  in a v o l u n t a r y  r e l i n q u i s h -  
m e n t  p r o c e e d i n g  or in a j u v e n i l e  court^pro ceeding.

S e c t i o n  3 sets out o ther s t a t u t o r y  changes n e c e s s a r y  if this 
b i l l  b e c o m e s  effective.

S e c t i o n  4 r e peals AS 20.15.180. It should b e  n o t e d  that 
§.180 a l l o w s  a lmost any p e r s o n  to initiate a t e r m i n a t i o n  
p r o c e e d i n g .  This is o v e r b r o a d  and c ould lead to u n w a r r a n t e d  
i n t e r f e r e n c e s  into f amily matters. If t e r m i n a t i o n  is n e c e s s a r y  
it s h o u l d  be done u n d e r  the j u v e n i l e  court s t a tutes on t h e  
b a s i s  of a child in n e e d  o f  aid, r a t h e r  than the a d o p t i o n  
statutes. As the p r e s e n t  sta tutes read, a person, w h o  w a n t s  
to a d o p t  a ch ild who is n o t  up for adoption, c o u l d  start a 
t e r m i n a t i o n  p r o c e e d i n g  w h i c h  c o u l d  r e sult in the p a r e n t  a n d  
c h i l d  r e l a t i o n s h i p  b e i n g  i n v o l u n t a r i l y  t e r m i n a t e d  and thus 
the c h i l d  b e i n g  a v a i l a b l e  for adoption. This is a l o o p h o l e  
in the lav; w h i c h  s hould be closed, and b y  m a k i n g  the v o l u n t a r y  
r e l i n q u i s h m e n t  s t atute e x p l i c i t  as to w h o  can use the s t a tute, 
it f orces the issue of i n v o l u n t a r y  termi n a t i o n  into its 
p r o p e r  p l a c e  u n d e r  the j u v e n i l e  court laws in AS 47.10.

A M B :h j d
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IN THE L E G I S L A T U R E  O F  THE STATE OF A L A S K A  

T E N T H  L E G I S L A T U R E  - F I R S T  S E SSION 

A  BILL

For a n  A c t  entitled: "An A c t  r e l a t i n g  to r e l i n q u i s h m e n t  of p a r e n t a l  rights

and r e s p o n s i b i l i t i e s . "

BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  O F  T H E  STATE OF A L A S K A :  i

* S e c t i o n  1. A S  25.20 is a m e n d e d  b y  a dding a n e w  s e c t i o n  to read:

Sec. 25.20.035. V O L U N T A R Y  R E L I N Q U I S H M E N T  O F  P A R E N T A L  R IGHTS AND 

R E S P O N S I B I L I T I E S .  (a) A  p arent m a y  p e t i t i o n  the c o u r t  or its duly 

a u t h o r i z e d  r e p r e s e n t a t i v e  to v o l u n t a r i l y  r e l i n q u i s h  his p a r e n t a l  rights 

a n d  r e s p o n s i b i l i t i e s  w i t h  r e f e r e n c e  to his child, i n c l u d i n g  r e s i d u a l  

r i g h t s  and r e s p o n s i b i l i t i e s .

(b) The p e t i t i o n  for r e l i n q u i s h m e n t  shall s tat e

(1) the date a n d  p l a c e  of birth, if k nown, of the child;

(2) the full name, dat e of birth, and p l a c e  a n d  d u r a t i o n  of 

r e s i d e n c e  of the p e titi oner; and

(3) the r e l a t i o n s h i p  of the p e t i t i o n e r  to the child.

(c) The court shall c o nduct a h e a r i n g  o n  the pet ition. T h e  court 

shall a s c e r t a i n  w h e t h e r  the p a r e n t  r e l i n q u i s h i n g  h i s  r i g h t s  and r e s p o n­

sib i l i t i e s  u n d e r s t a n d s  the m e a n i n g  of r e l i n q u i s h m e n t ,  and, if necessary, 

the c o u r t  shall e x p l a i n  to the p arent the m e a n i n g  a n d  c o n s e q u e n c e s  of 

r e l i n q u i s h m e n t  and the rig ht to w i t h d r a w  the r e l i n q u i s h m e n t  u n d e r  (f) of 

this section. If the cour t finds that the p a r e n t  does not a d e q u a t e l y  

u n d e r s t a n d  the m e a n i n g  of r e l i n quishme nt, then  it m a y  c o n t i n u e  the 

m a t t e r  a n d  order the p a r e n t  to be c o u n s e l e d  r e g a r d i n g  the r e l i n q u i s h­

men t  .

(d) If the court finds that v o l u n t a r y  r e l i n q u i s h m e n t  is in the
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b e s t  i n t e r e s t s  of the p e t i t i o n e r  a n d  the child, it shall enter a n  o r d e r  

of v o l u n t a r y  r e l i n q u i s h m e n t  t e r m i n a t i n g  the p a r e n t  and  child r e l a t i o n­

ship, a n d  o r d e r  g u a r d i a n s h i p  o f  the p e r s o n  a n d  legal custody o f  the 

c h i l d  to b e  t r a n s f e r r e d  to the D e p a r t m e n t  o f  H e a l t h  and S ocial Services, 

a l i c e n s e d  c h i l d  p l a c e m e n t  agency, or a w i l l i n g  and able r e l a t i v e  o f  the 

child, w h i c h e v e r  is in the b e s t  i n t e r e s t s  o f  the child. A  c o p y  o f  the 

court's o r d e r  sha ll b e  g i v e n  to the parent, and it shall also s t a t e  the 

r e l i n q u i s h i n g  p a r e n t ' s  right to w i t h d r a w  h i s  relinquishme nt.

(e) F o r  the p u r p o s e  of a p r o c e e d i n g  u n d e r  this section, an o r d e r  

of r e l i n q u i s h m e n t  t e r m i n a t i n g  all r i g h t s  a n d  r e s p o n s i b i l i t i e s  of a 

parent w i t h  r e f e r e n c e  to his c h i l d  or the r e l a t i o n s h i p  of p a r e n t  and 

c h i l d  i s s u e d  b y  a court of c o m p e t e n t  j u r i s d i c t i o n  in this or a n y  o t h e r  

state d i s p e n s e s  w i t h  the c o n se nt to a d o p t i o n  p r o c e e d i n g s  of a p a r e n t  

w h o s e  r i g h t s  a n d  r e s p o n s i b i l i t i e s  or p a r e n t  and child r e l a t i o n s h i p  are 

t e r m i n a t e d  b y  the r e l i n q u i s h m e n t  o r d e r  and w i t h  any r e q u i r e d  n o t i c e  of 

an a d o p t i o n  proce e d i n g .

(f) T h e  r e l i n q u i s h i n g  p a r e n t  m a y  p e t i t i o n  the court for v a c a t i o n  

of the o r d e r  of v o l u n t a r y  r e l i n q u i s h m e n t  w i t h i n  10 days of i s s u a n c e  o f  

the o r d e r  u p o n  a s h owing of g o o d  cause.

* Sec. 2. A S  2 5.20 is a m end ed b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 25.20.032. The parent and c h i l d  r e l a t i o n s h i p  m a y  b e  s e v e r e d  

e ither in a n  a d o p t i o n  p r o c e e d i n g  u n d e r  AS 20.15, in a v o l u n t a r y  r e l i n­

qui s h m e n t  p r o c e e d i n g  under sec. 35 of this chapter, or in a j u v e n i l e  

c ourt p r o c e e d i n g  u n d e r  AS 47.10 . 0 1 0 ( a ) ( 2 ) .

*  Sec. 3. A S  2 0 . 1 5 . 0 5 0 ( a ) ( 4 )  and (5) a r e  a m e n d e d  to read:

(4) a p a r e n t  w h o  has v o l u n t a r i l y  r e l i n q u i s h e d  his r i g h t  to

c o n s e n t  u n d e r  A S  2 5 . 2 0.035 [sec. 180 O F  T H I S  CHAP TEFL] ;

(5) a parent w h o s e  p a r ental r i g h t s  h a v e  b e e n  t e r m i n a t e d  b y

o r d e r  of the court under AS 4 7 . 10.0 80 ( c ) ( 3 )  [sec. 180 01 THIS CHAP iE R ] ;
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J o s e p h  A .  M c L e a n

A T T O R N E Y  A N D  C O U N S E L L O R  AT LAW

T e l e p h o n e  (907) 536-3210

P O. Box 1774 

M e n d e n h a l l  B u i l d i n g

J u n e a u , A l a s k a  9 9 0 0 2

M a r c h  25, 1977

The H o n o r a b l e  T e r r y  Gardner, Chairma n 
House J u d i c i a r y  Committee,
A l a s k a  L e g i s l a t u r e  
Juneau, A l a s k a  99801

Re: Senate Bill 106 a n d  Compa n i o n  H o u s e  Bill 2̂ e>*+~

Dear Mr. Chairman:

The above S e n a t e  and H o u s e  Bills r e l a t i n g  to Child ren's laws 
was d i s c u s s e d  at the r e g u l a r  m e e t i n g  of the J u n e a u  Bar 
A s s o c i a t i o n  today. M a n y  of the p r o p o s a l s  a d v a n c e d  by the 
authors of t hese b ills are commendable.

Section 2 5 . 2 0 . 0 3 5  however, p e r t a i n i n g  to a m a n d a t o r y  court 
pr o c e e d i n g  in o r d e r  to establish  a v o l u n t a r i l y  rel in q u i s h m e n t  
of parental rights, is m o s t  d e f i n i t l y  not in the best interest 
of either the p a r e n t s  or the child. This s e c t i o n  should not 
be enacted, as w e l l  as any other s e c t i o n  that sets up unreasonabl e 
hurdles for u n f o r t u n a t e  parents w h o  a l r e a d y  have w r e s t l e d  
wi t h  and c o n c l u d e d  the bes t interest of the child  can be 
ac c o m o d a t e d  w i t h  ar. adoption.

Those of us in the A l a s k a  Bar A s s o c i a t i o n  w h o  h a v e  h a n d l e d  
adoptions o v e r  the y ear s and shared w i t h  the m e d i c a l  doctors 
and n a t u r a l  p a r e n t s  the p rocesses r e q u i r e d  of adoption, 
adequa t e l y  u n d e r s t a n d  and feel c o n f i d e n t  t’hat the present 
procedures are b u r d e n s o m e  enough. M o s t  c e r t a i n l y  those 
of us i n v o l v e d  r e c o g n i z e  fully the concerns of a parent 
and b efore a r e l i n q u i s h m e n t  form is signed, b e lieve that 
a p arent fully u n d e r s t a n d s  the meaning.

To r e q uire  a d u p l i c a t i o n  of all this p r o c e s s  and another 
ordeal in the court r o o m  for the n a t u r a l  m o t h e r  will obstruct, 
rather than a d v a n c e  the best interest of the child.

R e s p e c t i v e l y  yours,



. ...

' «* a  !* J  A  Jim Diurul > i( *A \.

,J ^ Z s

JBupcrior (Houri
Ĵ tnte of ̂ laska

FIRST JUDICIAL DISTRICT 
415 MAIN STREET. ROOM 402 
KETCHIKAN, ALASKA 99901

chambers or F e b r u a r y  28, 1977
T H O M A S  E. S C H U L Z ,  J u d g e

H o n . T e r r y  G a r d i n e r  
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P o u c h  V
J u n e a u ,  A l a s k a  99811

Re: S. B. 106

D e a r  R e p r e s e n t a t i v e  G a r d i n e r :

I h a v e  r e c e i v e d  a c o p y  o f  S.B. 106 w h i c h  r e l a t e s  t o  
c h i l d r e n’s l a w s  a n d  r e l a t e d  j u d i c i a l  p r o c e e d i n g s .  I w a s  a 
m e m b e r  o f  t h e  T a s k  F o r c e  t h a t  w o r k e d  o n  the r e p o r t  t h a t  I 
b e l i e v e  u l t i m a t e l y  l e d  to the i n t r o d u c t i o n  o f  t h i s  bill, 
a n d  I am, g e n e r a l l y ,  in a g r e e m e n t  w i t h  t h a t  T a s k  F o r c e  r e p o r t  
a n d  t h e  c o n t e n t s  o f  S.B. 106. I t h i n k  m y  o n l y  s e r i o u s  q u a r r e l  
w i t h  e i t h e r  t h e  T a s k  F o r c e  r e p o r t  o r  t h e  l e g i s l a t i o n  r e l a t e s  
to t h e  a m e n d m e n t s  to A.S. 2 0 . 1 5 . 0 5 0  w h i c h  a r e  s e t  f o r t h  o n
p a g e s  4 a n d _ 6 a n d  i-rv„L--£---2.0.1 r>, 070 (b) a n c L . 1 0 0  (b)
(TIT a n d . A . S .  2 0 . 1 5 . 2 H 0  a n d  .210 w h i c h  a r e s e L . f o r t h  on p a g e s  
5, 6 a n d  7. T h o s e  a m e n d m e n t s  g e n e r a l l y  r e l a t e  to a d o p t i o n  p r o­
c e d u r e s  a n d  p a r t i c u l a r l y  to the m a n n e r  of o b t a i n i n g  c o n s e n t  in 
a d o p t i o n s .  I t h i n k  t h e U a r o c e d u r e  i n v o l v i n g  the c o n s e n t e rs u n d u l y  
c u m b e r s o m e ,  p a r t i c u l a r l y  w h e n  o n e  g i v e s  any c o n s i d e r a t i o n  to the 
a d o p t i o n s  t h a t  a r e  h a n d l e d  in t h e  o u t l y i n g  a r e a s  in A l a s k a .
R a t h e r  t h a n  m a k e  the p r o c e d u r e  m o r e  c u m b e r s o m e ,  I think o u r  a i m  
o u g h t  to b e  to s i m p l i f y  it as m u c h  a s  p o s s i b l e  c o n s i s t e n t  w i t h  
d ue p r o c e s s .

I a m  a l s o  o p p o s e d ,  as a g e n e r a l  p r i n c i p l e ,  to the o a r e n t s  off 
ci c h i l d  a c q u i r i n g  so m u c h  k n o w l e d g e  a b o u t  w h o  is g o i n g  to adnot M- 
F r o m  t h e  s t a n d p o i n t  o f  the c h i l d ,  i t  is p a r t i c u l a r l y  i m p o r t a n t  
t h a t  t h e  cidoption d e c r e e  b e  f i n a l  a n d  w h e n  n a t u r a l  p a r e n t s  k n o w  
w h e r e  t h e  c h i l d  i s  g o i n g  and, i n d e e d ,  have, a t  l e a s t  in some c a s e s



Hon. Terry G a r diner
F e b r u a r y  28, 1977
P a g e  2

a  p o w e r  to v e t o  a p r o s p e c t i v e  p l a c e m e n t ,  I t h i n k  w e  s u c c e e d  only 
i n  m a k i n g  the a d o p t i o n  p r o c e d u r e  m o r e  c u m b e r s o m e ,  a n d  c reat e 
d i f f i c u l t i e s  in r e n d e r i n g  w h a t  can  be a final d e c r e e .  I think 
t h o s e  p r e v i s i o n s  o f  t h e  p r o p o s e d  l e g i s l a t i o n  d e s e r v e  v e r y  close 
s c r u t i n y .

O t h e r  t h a n  t h a t ,  I t h i n k  the T a s k  F o r c e  w o r k  a n d  the bill 
i n t r o d u c e d  in t h e  S e n a t e  go a lon g ways to c l e a r i n g  u p  some 
a m b i g u i t i e s  in the C h i l d r e n ' s  C o d e  a n d  in the C h i l d r e n’s Rules, 
a n d  I a m  h o p e f u l  t h a t  t h e  l e g i s l a t i o n  can be e n a c t e d  t h i s  Session.

V e r y  truly y o u r s ,



Toi Sen. Sumner and. other members of Senate H3SS Committee 
Members ox house Judiciary Committee

From: Joy Jarai son

Re: Sec. 18 of SB 106 and IB 20^, "Children's laws and related judicial pro­
ceedings"

Thore has "been much donfusion regarding the proper interpretation of part 
(a) of Sec. 18 (AS 25.20.036), "Voluntaiy relinquishment of parental rights 
and responsibilities". The confusion appears to stem from the use of the 

word "may" in "A parent may petit ion the court or its duly authorized re­
presentative to voluntarily relinquish his parental rights and responsi­
bilities with reference to his child, including residual rights and respon- 
sibilities."

The LeagUB has received conflicting legal opinions. One is that the parent 
would not have to go to court to relinquish the child; another that the 

parent woul d have to go to court for the relinquishment, there by hopefully 
guaranteeing that the parent knov/3 exactly what he is doing. Members of 
tho Children's Coda Revision Tank Force are also confused.

The League's position is that an agency licensed to do adoption procedures 
should bo ablb to mike the decision a3 to whether or not a parent under­

stands what he is doing.

Vie continue to urge tho passage of tho bill. If this particular section 
r.oods to be re-written or even pulled out altogether to facilitate passage
of the body of the bill, we encourage you to do 00. S3 106 is a much-
needed piece of legislation.

E62



E R IC  E .  W OHLFORTH  
R O B ER T  B. F L IN T

T IM O THY  G .  M ID D L E TC N

L A W  O F F I C E S

W O H L F O R T H  & F L I N T
A P R O F E S S I O N A L  C O R P O R A T I O N  

645 G S T R E E T  
A N C H O R A G E .  A L A S K A  99501

M a r c h  29, 1977

T E L E P H O N E  
A r e a  C o d e  907 

2/4-2519 
272-94C9

R e p r e s e n t a t i v e  T e r r y  G a r d i n e r  
Chairman, House J u d i c i a r y  C o m m i t t e e  
P o u c h  V
Juneau, A l a s k a  99811

Re; House Bill 204 

Dear R e p r e s e n t a t i v e  Gardiner:

I a m  the P r e s i d e n t  of the Board of D i r e c t o r s  
of C a t h o l i c  S ocial Services, Inc., and the a t t o r n e y  for 
the agency. As y o u  know, C a t h o l i c  Social Services is 
the o n l y  licensed, p r i v a t e  a d o p t i o n  agency in the State 
of Alaska. S i s t e r  M a r y  Clare, the D i r e c t o r  of C a t h o l i c  
S ocial Services t e s t i f i e d  on Senate Bill 106 and House 
Bill 204 r e g a r d i n g  the a d v e r s e  affects of c e r t a i n  sections 
of this p r o p o s e d  l e g i s l a t i o n  on the agency. I w i s h  to 
add my comments f r o m  an a t t o rneys point of view.

A s  y o u  know, C a t h o l i c  Social Services o p poses 
the repeal of AS 2 0 . 1 5 . 1 8 0  w h i c h  provides for r e l i n q u i s h m e n t  
of p a r e n t a l  r ights (Section 18 of the bill) and the repeal 
of the p r o h i b i t i o n  a g a i n s t  n o tice of p u b l i c a t i o n  in AS 
20.15.100(b) (Section 9 o f  the bill). The r e l i n q u i s h m e n t  
of p a r e ntal r i g h t s  s e c t i o n  has b e e n  used by the a gency 
to the e x c l u s i o n  of o t h e r  m e t h o d s  since its e n a c t m e n t  
in 1974. D u r i n g  this time I have h a ndle d a p p r o x i m a t e l y  
half of the a d o p tions f r o m  C a t h o l i c  Social Services r a n g i n g  
from 15 to 20 p e r  year. In no i n s t a n c e fh. o there b e e n  
any d i f f i c u l t y  o r  o b j e c t i o n  a r i s i n g  ou t of the use of 
the n o n - j u d i c i a l  r e l i n q u i s h m e n t  forms. In e a c h  case 
the n a tural p a r e n t  o r  p a r e n t s  are counselled  and informed 
of t heir  rights by r e p r e s e n t a t i v e s  of the a g e n c y  w h o  
are in a far b e t t e r  p o s i t i o n  to deal w i t h  such d e l i c a t e  
m a t t e r s  than the court. The a d d i n g  of a n o t h e r  judicial 
h e a r i n g  will p r o v i d e  a b s o l u t e l y  no protec tion o r  b e n e f i t  
to anyone and w o u l d  ca use o n l y  added e m b a r r a s m e n t , time 
and cost. U n l e s s  the p r o p o n e n t s  of the repeal o f  S e c tion 
180 can point to s p e c i f i c  w r o n g s  or d i f f i c u l t i e s  in the 
o p e r a t i o n  of that s e c t i o n  w i t h  C a t h o l i c  Social Services 
we s t r o ngly urge that it be obtained. We have no o b j e c t i o n  
to the c r e ation o f  a n e w  p e t i t i o n  process as an o p t i o n
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if anyone thinks that this is necessary. We simply 
request that the relirquishment section with which 
Catholic Social Services has been operating successfully 
be retained so that its important work can be continued 
with the same confidentiality and success that it has 
had ever since that Section 180 was adopted.

It should be pointed out that the proposed 
bill in regard to the relinquishment section actually 
takes away the right of the natural parent to choose 
how the child shall be adopted. At the present time 
the natural parent may choose to relinquish to the 
State, Catholic Social Services or directly consent 
to an adoption by a private party. Under the proposed 
change, voluntary relinquishment would be allowed only 
if the court decided where the child was to go, not the 
natural parent. If this bill were to be enacted in its 
present form, a parent desiring Catholic Social Services 
to place the child could never be sure that this request 
would be honored since the judge may ignore that request, 
and upon the representations of someone else, a relative 
or welfare, could refuse to allow Catholic Social Services 
the adoption.

Another reason given for the change in Section 
180 is the granting of guardianship and custody in a 
more specific way v/hich is alledged to be vague in Section 
180. From the viewpoint of Catholic So.cial Services 
this is an unnecessary concern. No trouble has arisen 
concerning this matter and in any event it seems quite 
obvious that a relinquishment of parental rights to an 
agency carries with it all aspects of those rights, including 
care and custody so that the agency stands in the place 
of the natural parent. Moreover, since it is the policy 
of Catholic Social Services to work swiftly though carefully, 
placement occurs as soon as possible after the ten day 
revocation period provided in the relinquishment. The 
child does not wait around and is not shifted from foster 
parent to foster parent while tedious and unnecessary 
legalities are sorted out before courts. Catholic Social
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Services considers that to be against the best interest 
of the child and the adopted parents under any set of 
circumstances. As a practical matter, therefore, there 
is no need to give the agency specific custody and control 
rights.

Section 9 of the bill would repeal the present 
sentence prohibiting notice by publication. This is 
a gross breach of confidentiality which can cause only 
harm and anguish to the parties involved especially to 
the natural parents who are pledged secrecy by the law 
and by Catholic Social Services. This notice requirement 
contained in the statute is for persons whose consent 
is not required for adoption. In most cases this is 
the unmarried natural father. The alledged reason for 
this repeal is that constitutional requirements require 
as much notice as possible. Presumably, the Legislative 
Affairs Agency is referring to the Stanley case where 
the United States Supreme Court held that an unmarried, 
natural father who actually had custody of the child 
had to consent to an adoption. The constitutional question 
therefore is not notice but consent and consent has been 
required by the court only in cases where actual parental 
rights were exercised by the claimant. To add notice 
requirements does not meet the real issue and in any 
event anticipates court decisions which had not yet occurred 
and may never occur. In the vast majority of cases unwed 
natural fathers have no interest in claiming their parental 
rights and certainly do not scan the fine print in the 
legal section of the newspaper to determine if a child 
is being adopted. The only result of this exercise of 
publishing notice in the newspaper therefore, is to breach 
the confidentiality of the adoption proceedings letting 
the unwed natural mother and presumably her relatives 
and acquaintances and the adopted parents know the circum­
stances of the birth and of the adoption. Again, this 
serves no purpose and causes an immense amount of harm 
to the parties involved. Under such circumstances, I 
suggest that the Legislature wait until the court orders 
such a requirement rather than anticipating something 
that may never happen.
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Another reason for the repeal of this section 
is an alledged conflict with the Childrens Rules which 
provide that notice of publication may be given. Adoption 
proceedings in the Superior Court in Anchorage are not 
governed by the Childrens Rules but are rather governed 
by the ordinary Rules of Civil Procedure. In such cases, 
notice by publication is provided for a complaint and 
summons which is not what the adoption proceeding uses. 
Therefore, in my opinion, there is no conflict between 
the Rules of Civil Procedure and the present statute.
Even if there is a conflict, it is because the previous 
statute failed to include the stated two thirds requirement 
for overruling the Rules. The remedy now should be 
not to repeal that sentence, but rather to make it clear 
that the prohibition of publishing notices of adoption 
proceedings does supersede ^he Rules.

It has been noted to you before that this 
bill which vitally affects the operation of the state's 
only licensed private adoption agency and the confidentiality 
of persons served by that agency was never discussed 
with Catholic Social Services prior to its introduction.
The agency was not even aware that the law under which 
it operated was going to be so radically changed. As 
a result, we were therefore forced at this late date 
to enter our strong objections to the bill in its present 
form. We wish to emphasize that it is only to this portion 
of the bill relating to adoptions that causes serious 
problem. We do not object to any other portions of the 
bill. In order to expedite proceedings, we suggest that 
adoption matters simply be dropped from the consideration 
of the Childrens Code revision to be dealt with separately.
As a separate matter, a full understanding of all the 
implications of adoption proceedings can be obtained.

The agency would be glad to furnish any informa­
tion you would find necessary concerning its position 
on the proposed legislation. We believe that Catholic 
Social Services is providing a vital need in Alaska in 
a very sensitive area and providing it without a penny 
of the taxpayers money. We hope to continue to do so
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but we do believe that the changes drafted by the task 
force would adversely affect this ability to serve.

Thank you for your consideration of our
objections.

Very truly yours

By <>L-____________
Robert B. Flint
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December 6, 1976

Ms. Betsey W. McGuire
Executive Director, Office of Child Advocacy 
Pouch AL
Juneau, Alaska 99011 

Dear Ms. McGuire:

Recently I received a copy of the legislative proposals 
prepared on behalf of the Children and Family Code Task Force. 
Although I have not had an opportunity to review them in detail, 
several items did catch my attention that I feel compelled to 
comment on.

I am particularly concerned with matters identified in 
Sections 1 and 2 of Mr. Brown's explanatory notes regarding 
amendments to Alaska's adoption laws. I don't know who feels 
"J;hn_t_nersons who consent to adoption do not fully understand 
their rights concerning H m  ntk^a-inn or t-Cto moaning of
HThcir consent.". Certainly I would concur in the thought that 
persons who do consent ought to both be completely informed and 
that they fully comprehend the information they have received. 
However, I fail to see any justification wha*tscr"er for permitting 
the person who gives consent to be permitted to attend the adoption 
hearing. Presumably this is to enable the consenting person to 
have a "greater involvement in the adoption process", but the ex­
planatory materials do not offer any suggestion as to why this is 
cither necessary or desirable. Presumably the required disclosure 
of the identity of the adoptive parents, in place of the permissive 
disclosure, is an aid of such greater involvement. Again, I fail 

- to see justification for such a requirement.



Ms. Betsey McGuire 
December 6, 1976 
Page Two__________

As I view the effect of the proposed amendments, a person 
who desires that their child be adopted could, upon seeing the 
consent form with the names of the adoptive parties there in­
cluded, simply state that they think they know who the adoptive 
parties are and don't like them and therefore will not give con­
sent. A person who has consented presumably could appear at the 
"first evidentiary hearing", and upon identifying the adoptive 
persons immediately prior to commencement of tho hearing, pre­
clude its ever commencing by simply delivering a handwritten 
note to the court that consent was revoked, even though the only 
reason for revoking the consent being that the consenting person 
did not happen to like the looks of the adoptive persons. Of 
course, since the consenting person would be advised of the names 
of the adoptive persons at the time the consent was signed, the 
consenting person could simply on his or her own determine the 
whereabouts of the adoptive persons, seek them out at their homes 
or places of business, determine from their looks or the places 
where they worked or lived that they were not acceptable adoptive 
parents and revoke consent. It takes little imagination to readily 
come up with similar scenarios. And what of the consenting person 
in Anchorage who gives consent to a child being adopted by persons 
living in Ketchikan? The consenting person has a right to be at 
the first evidentiary hearing, and apparently any other hearings as 
well. If the consenting person is impoverished, does that mean that 
the consenting person will be paid travel expenses to Ketchikan to 
attend the hearing? After all, the consenting person has a right to 
attend and it's certainly through no fault of the consenting person 
that the adoptive persons reside elsewhere. How are the adoptive 
persons affected by all of this? Are their footsteps going to be 
dogged by a consenting person who simply wishes to know how his or 
her natural child is being treated in life?

Perhaps these and other similar questions arc simply too simple- 
minded to merit attention. If they do not merit consideration, I 
would of course wonder why not. If they have been considered, the 
explanatory notes certainly do not give any answers regarding their
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resolution. T^cre seems to be n .shift from what is in M m  bestL 
interests of a child with respect to an adoption to whether the 
consenting, person finds it to be in the best .interests of thp>_ ~~— 
child tnat the chrid be adopted by certain persons . T h e  consent- 
m g  person seems to be in the position of saying that for whatever 
reason it is their desire that their child be adopted, but only if 
the adoptive persons are acceptable to the consenting person.
While the consenting person is certainly entitled to every assur­
ance that those persons who- become the adoptive parents are decent, 
suitable people, whom a court would be inclined to find are proper 
parents for an adoption, as the proposal now stands it seems to me 
that it is totally unjustified.

The second aspect of the adoption proposals I find somewhat
roublesome is found in geetion 3Jof the explanatory notes and is 
n particular regard to deletion of the sentence "notice by pnhi t- 

cation may not be given". Certainly no one would quarrel with the 
statemefnTlihat parents are entitled to "as much notice as possible". 
However, service of notice by publication is probably the least 
effective means of giving a person notice imaginable. A return to . 
publication of notice would seem to be contrary to the legislative 
intention to protect the rights of all parties, "including but not 
limited to the right of privacy and the right to be notified." That 
statement is found in AS 20.15.100(c), which requires either the 
petitioner or the Department of Health and Social Services to con­
duct an investigation to assure that all persons required to be given 
notice are in fact located and given notice if at all possible. It 
would appear that the notice provisions of Section 100 were carefully 
drawn to assure that more than just a passing glance at the giving of 
notice is made. Ccrtai'nly the contents of the notice are such in a ' 
given case that their disclosure could be extremely embarrassing Lo 
all persons concerned, including the child to be adopted. By not 
permitting publication as an easy out and requiring affirmative steps 
to locate the person to whom notice is required to be given, the 
legislature lias seen fit to exact a higher notice standard than in 
many other matters. Of course, if it is the objective of the authors
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of this proposal to let a given community know that little 
Johnny Jones is in fact the illegitimate child of Mary Smith 
and that fellow who worked at the grocery store a few years 
ago, deletion of this proscription will lend itself thereto 
admirably. If that grocery store clerk left Haines, or Sitka, 
or Ketchikan, or Fairbanks, or probably even Anchorage, wher­
ever it was he was living when the "event" occurred, a year or 
two ago, and the petitioner, presumably often the now husband 
of the natural mother, cannot locate the person through his 
known acquaintances or his family, publication of the notice 
in whatever town it was he was living in is no more than an 
expensive, useless gesture. (I am reminded of a recent case 
in which a taxing authority in a small community needed to give 
notice to a property owner regarding taxes due. The property 
owner's address did not appear on the deed by which the owner 
had gained title to the property, and since tho property was 
unimproved land, there was obviously no one residing thereon to 
receive the notice. After having assured itself that the owner 
owned no other property in the community bearing any address, 
and not finding the owner listed in any city directory of that 
community, telephone or otherwise, and its agents were found to 
know of no sucli person in the community, the notice was published 
in the community's newspaper and a certified letter, return re­
ceipt requested, was sent to the person care of general delivery 
at that community's post office. Predictably, the person never 
got any notice, since the authority had already determined that 
the person wasn't there anyway. Catch 22.) »

Thank you for giving me the opportunity to review these pro­
posals and comment thereon.

ATC/bt

cc: Honorable Thomas B. Stewart
Honorable Thomas E. Schulz 
Honorable Duane Craske 
Andrew Brown, Esquire 
Susan Burke, Esquire

Allen T. Compton
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RE HB234. ADOPTION RELINQUISHMENT PROCEDURES. PLEASE VOTE 

AGAINST THIS BILL -1. FEEL U ?D UE HARDSHIPS TO MOTHER TO 

APPEAR IN COURT INSTEAD OF NOTARY FOR RELINQUISHMENT.

2. AGAINST MOTHER S. CIVIL RIGHTS FOR JUDGE TO CHOOSE AGENCY 

INSTEAD OF MOTHER. ’

3. PUBLIC NOTICE IN fEWSPARER S. IS CRUEL.
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To: Honorable Terry Gardiner 
Chairman, House Judiciary Committee 
Pouch V
Juneau, Alaska 99311 

 -
RE: I H3?0L/ (Regarding the revision of the adoption code)

V/e understand that this bill requires that relinquishments be taken in court, 
rather than in front of a notary.

V/e are adamently against this change. What kind of emotional hardship, 
would be inflicted on the natural parents? 7/hat about the rights of the 
natural parents, and the child to privacy.

It is very difficult for a parent to relinquish a child for adoption.
Gut possibly made bearable through counseling and privacy. V/hat happens 
to the child through the waiting period, from birth to scheduled court 
hearing? Is not a Judges function to interpet 'the law? V/hat kind qualification 
will be used to decide which agency recievies custody? V/e understand that 
regardless of the natural parents wishes, they would have absolutely no 
voice ir. which agency their child would be placed. Further that public 
notice of the birth and relinquishment would be required. V/hat about 
confidentiality 11!i1

If a change is to be made, then lets make it positive.
V/e suggest, if you wish to have protection for all parties concerned' that 
you might consider allowing relinquishment only to an Agency Licensed b y : , 

the State of Alaska as an Adoption Agency, with provisions that such agency 
provide counseling for the natural parent, liconuod fester care for the 
child for the 10 day waiting period between relinquishment and any adoption 
proceedings, and follow; up services until adoption is finalised.

V/e do hope you give much considdration to this matter.

V/e would be most greatful if you would keep us informed on the 
status of this bill.

Sincerely

<?' &  aJ.

f i t  *

s'CtUi '(—  V  V g *  '/

- ria ^ L  \ W%5
/
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FIRST JUDICIAL DISTRICT 
415 MAIN STREET, ROOM 402 
KETCHIKAN, ALASKA 99901

Chambers ol April 5/ 1977
THOMAS E. SCHULZ, Judge

Hon. Terry Gardiner 
House of Representatives 
Pouch V
Juneau, Alaska 99811

Re: Children and Family Code

Dea»* Representative Gardiner:

I understand that the adoption and voluntary relinquish­
ment provisions in H. B. 204 are being taken out and covered 
in separate legislation H. B. 419. I just wanted to write 
and let you know that I had some concerns with the adoption 
provisions and relinquishment provisions in II. B. 204 , but 
generally, that Bill and S.B. 106 are good pieces of legisla­
tion, and I am hopeful that they can be passed this Session. 
If I can answer any specific questions for you, please don't 
hesitate to contact me.

Very truly you

Thomas E. Schulz 
Superior Court Judge

TES:ri

cc: Hon. Glenn Hackney



U N I V E R S I T Y  O F  A L A S K A  

C R I M I N A L  JUSTICE C E N T E R

3211 PROVIDENCE AVENUE 
ANCHORAGE, ALASKA 99504

March 24, 1977

Representative Terry Gardiner 
Pouch V
Juneau, Alaska 99811 

Dear Terry:

With regard to the children's code, it is my recollection 
that the Subcommission had decided not to include existing 
AS 11.15.110(1) in the Revised Code as the "doing any lawful 
act, by lawful means, with usual and ordinary caution and 
without lawful intent" would not be a criminal homicide under 
any circumstances as the defendant had not acted with a 
culpable mental state.

It seems that the bill is particularly concerned with 
the specific reference to "correcting a child" and wishes to 
eliminate that provision. I agree with your observation that 
you should withdraw sec. 4 from the Act as all of AS 11.15.110 
(not just the section covering children) will be repealed under 
the Revised Code.

Sincerely,

Barry Stern

B S : pb



M a r c h  21;, 1977

It has been brought to my al tention that there is a bill 
before the House, HB20!|., which will revise the current adop­
tion code. Being an unwed mother who has just recently given 
her child up for adoption this bill will have no effect on 
myself, but I have comoassion for those unwed mothers this 
bill would effect.

I understand that relinquishment of the child would have 
to take olace in court rather than in front of a notary.It is 
difficult enough to give uo a child whom one has carried for 
nine months without having to go down to the courthouse. My 
adootion proceedings were with Catholic Charities in which I 
signed the relinquishment oaoers in front of a notary. Thi3 
can be a great deal easier for the unwed mother. If I had 
had to go to court to sign,it is very questionable whether or 
not I would have made it. Taking it to court makes the fact 
stand out, even more so than before a notary,that one has 
just given u d  her child. For most that is a hard enough fact 
to accent.

Secondly, I understand that the biological parent, or 
parents, will have no say as to what agency will be put in 
charge of the adaption proceedings. I have very strong 
feelings against this. I know that I myself chose Catholic 
Charities as the best agency to take care of my child. I 
believe that the parent should have the rigat of choice re 
agencies. Parents want to know their child has the best, 
and you can't know that if the judge makes the decision.

Thirdly, I do not believe the birth of the child need 
be made public unless the parents do not mind. Tho public 
need not know, it doesn't concern them, and they would pro* 
bably pay little heed anyway. -It3- It's an invasion of 
privacy in the true sense. *

Thank you for your time. I hope this bill does not pass.

Mr. Gardiner:

Sincere ly, 
Celeste Sp^off

I
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FIRST JUDICIAL DISTRICT 
415 MAIN STREET, ROOM 402 
KETCHIKAN, ALASKA 99901

chambers oi March 31, 1977
THOMAS E. SCHULZ, Judge

Hon. Terry Gardiner
Alaska State House of Representatives 
Pouch V
Juneau, Alaska 99811

Dear Representative Gardiner:

Please excuse the delay in my reply to your letter of 
March 11. I have taken the long look H. B. 204 as well as 
other legislation regarding children proceedings. I was a 
member of the Children's Code Task Force although I was only 
able to attend one meeting, the only reservations I have 
about the legislation concern the provisions on adoption 
and particularly the methods on obtaining parental consent 
or relinquishment of parental rights in adoption proceedings.
I believe there was some confusion on the part of some of the 
Task Force members in that there appeared to be some question 
about whether a parent could ever consent to adoption by a 
particular adoptive parent or parents. It has always been 
possible to do this and I have had several’ cases in my court 
where that was done. However, the proposed legislation appears 
to me to make the procedures for obtaining either relinquish­
ments to parental rights or consents to adoption unnecessarily 
cumbersome, particularly in those matters arising in rural or 
outlying areas in Alaska. I am further concerned that the 
length of time to withdraw consent to an adoption is probably 
too long. Usually by the time an adoption proceeding reaches 
the point of a petition being filed or parental rights being 
relinquished, the adoptive child has been in the custody of 
the adoptive parents for some time and attachments have begun 
to form both as far as the adoptive parents are concerned and



as far as the child is concerned. It seemed to me at the time 
of the Task Force meetings and it seems to me now, that the 
present time frame for withdrawal of consent is adequate given 
the circumstances of the usual adoption cases v/e have. Other 
than that, I have no particular comments on this legislation.

Hon. T e r r y  G a r d i n e r
M a r c h  3], 1977
P a g e  2

Very truly yours

TES :ri


