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Dr. Michael Beirne
P.O. Box 4-1539
Anchorage, Alaska 99509

Dear Dr. Beirne:

The First Session of the Ninth Alaska Legislature adopted a statement of Intent
applicable to construction of the Lake Otis Hospital. The statement reads:

It Is the Intent of the Legislature that an amount not to exceed $100,000

(the amount to be determined by eligibility standards established in
low/regulations for payment of construction grants to hospitals) be

paid as a grant to the Lake Otis Hospital facility from the FY-75 Muni-
cipal Service Revenue sharing account. This grant shall bo considered
applicable to the FY-74 entitlement for Municipal Service Revenue sharing.

The quoted statement was added to the FY-76 appropriation Free Conference
Committee Report on the motion of Representative Keith Specking, a member of
the second Free Conference Committee on that act, following my letter to you of
June 5 and an explanation offered by Jay Hogan, Director of Legislative Finance,
during tho Committee's deliberations.

Subsequent review has led to a determination that no portion of tho amount

Intended by the legislative statement for the Lake Otis Hospital facilities for
FY-74 from the balance of the appropriation for the FY 75 Municipal Service
Revenue Sharing program shall be paid.

The legislative statement sets an upper limit of $100,000 on the amount to be
allocated adding, parenthetically, that the actual amount payable Is “to be
determined by eligibility standards established in law/regulations for payment

of construction grants to hospital." You will well recall our discussions during
the spring of 1974 when. In March, you transmitted a letter application requesting
payment for the FY-74 appropriation for the Lake Otis Hospital. At that time, |
advised that your application could not be honored for payment because () It

was filed after the date established in Department-adopted regulations for timely
filing of applications and (2) at the time your application was submitted, the FY-74
appropriation had been expended or encumbered to meet valid claims. At that time
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(oarly spring of 1974), If memory serves, you Indicated that construction of the
facility had not been Initiated by July I, 1973. the first dav of EY--74 and the Index
or benchmark date for all FY-74 applications. Because the legislative statement
directs that the Department determine the amount payable, to the maximum limit
of $100,000, with reference to applicable low and regulations, | find that the
ﬁwt properly payable, applying 19 AAC 30.030, "Date for Determination,"

A provision of state law relating to public finance appears to preclude payment
of an FY-74 entitlement from the balance of tho FY-75 appropriation. By
AS 37.25.010(b)

An Indebtedness arising from a prior year for which the appropriation has
lapsed shall be paid from the current year's appropriations, if (1) the
expenditure does not exceed the balance lapsed and (2) the original
obligation date is not more than two years from the regular date of
disbursement.

Regrettably, the amount projected to be pald--a maximum of $100,000—exceeds
the amount lapsed In FY-74—$3,700. The quoted statutory provision takes
precedent over the statement of intent and no entitlement Is, therefore, payable.

Though the construction project is to be denied the grant Intended by the Legisla-

ture, please understand that, assuming no change of the current statute, AS 43.10.010(j)
and continued construction of the facility over the anticipated lime frame, the Lake

Otis Hospital may reasonably expect to receive Its share of funds appropriated '
for construction to the limit established in the general law provision. Our decision

to override the statement of legislative assistant In the payment of FY-74 payment

of construction support is. In one sense, not so much a denial of payment as It Is

a postponcnt.

Please advise if further Information concerning disposition of the mn*ter by the
Department Is required.

Sincerely,

Lee McAnerney
Commissioner

by:
John B. Chenoweth, Director

LMcA: JBC: ds

bcec: Bill Cordon
Andrew Warwick
Kent Dawson
Jay Hogan
David Freer



Free Conference Commit tee on tho Bud%et.
Intent, Municipal Services Revenue Sharing

It Is the intent-of the Legislature that an amount not to
exceed $300,000 (the amount to be determined by eligibility
standards established in law/regulations for payment of
construction grants to hospltah% be paid as a grant to the
Anchorage Community Hospital from the FY 7b Municipal
Services Revenue Sharing Account, It is the intent of the
Legislature that an amount not to exceed $100,000 (the
amount to be determined by eligibility standards established
in law/regulations for payment of construction grants to
hospitals) be paid as a grant to the Lake Otis Hospital
facility from the FY 75 Municipal Services Revenue Sharing
account. This grant shall be considered apglicable to the
FY 1974 entitlement for Municipal Services Revenue Sharing.



t.Lenator Sackett r.cv,® to add intent to General Relief Medica
. <that hospitals will absorb 26f of unpaid services as charity Leg. Inten
ecare. No objection, so ordered.

Referring to a Nay 20, 1973 memo to Rep. Ifau%non from Jay Hogan,
Representative Specking called attention to the fact that there

is $1100,000 in hospital construction revenue sharlnr monez that

will lapse unless otherwise appropriated. He explained that

$300,000 of the FY 75 Municipal Services Revenue Sharing account

was earmarked for the Anchorane Community Hospital; however

Anchorage failed co file an application for their share since

they thought the grant would automatically be paid. Represen-

tative Specking m.cvec tq aplopt lgrlslatlve intent that an

amount not to excee C.C TE!Elrd as a rrant to the Anchorage Leg. Inte
Community Hospital, Uthe IUAQl.irr 11CO.0 be appropriated

to the Lake Otis Hospital facility.

~—

Representative Rowm.an objected.. He asked If there are other
hospitals that are available to receive those funds. Senator
Ker'ttula remarked that he kr.ov;s that GAAPhas two facilities;
however, they are fully funded. Jay Henan explained that in

the past it was the Intent cf the Legislature to include a sum of
money for Lake Otis for reimbursement for construction costs, but
this never took place; and last year it was the same thing for
the community hospital in Anchorape--it never tool-: place. This

is an attempt to take money that will lapse and pay off these

two past legislative intents.

Representative Bowman then removed his objection to the notion,
and it was adopted.

Referring to the General Government category, Department of Law,
Natural Gas FFC Representation, Senator Croft proposed that

the following legislative intent be added to the existing intent
which appears on page 122 of the computer run (The department
shall not retain any legal firm where there appears to exist a
conflict-of-interest situation. Information developed hy the
contract firm shall be made readily available to the legislative
pipeline impact committee).

Legislative Intent: The department shall coordinate Leg. Intent
its activities in this regard with and cooperate with
the legislative committee created by HP 2577

No objection, this intent was adopted

Referring to UnWersH% of Alaska, Statewide Administration,
Senator Croft stated that $300.0 was added by the previous
FCC for management systems development. Senator Croft

moved that prior to enterinr into a contract with the
University, the firm that will be doing the work he approved
by the Legislative Budget & Audit Committee.

6/6/75



06/18/75

PE O STATE OF ALASKA — COMRONENT BLDGET ANALYSIS
PROGRAM CATEGORY:  DEVELOPMENT PROGRAM:  REVENUE SHARING
AGENCY: DEPARTMENT OF COMMUNITY AND REGIONAL AFFAIRS SUB-PROGPAM:

REQUESTS FOR NEW POSITIONS
W05 osimon Time o, PR Loomon st BERY EEBS  PRBE ol o0 S B

LOCAL GOVT SPECIAL 1ST IV 01 001 JUNEAU 22.8 27.0 27.0
TOTALS: 22.8 27.0 27.0

(1) GOVERNOR RECOMMENDS TRANSFER LOCAL GOV"T SPEC IV FROH PL 1 DISCRETIONARY GRANT BRU. SAL G BEN 23.25 TOTAL COST 28.1

ANALYSIS OF GOVERNORS BUDGET

OBIEET omuECT Growp DESCRIPTION & OiFrerence” 's’oVFFERENCE DESCRIPTION OF DIFFERENCES

100 PERSONAL SERVICES 34.8 TRANSFER IN CLERK IV 11.6: GOV"S TRANSFER IN LGSIV, 23.2
200 TRAVEL 3.0 GOV NEW POSITION 3.0

300 CONTRACTUAL SERVICES 9.0 GOV NEW POSITION 1.7: OTHER 7.3

400  COMMODITIES 0.5 GOV NEW POSITIONS .5

700 GRANTS.CLAINSISHARED REVENUE 1.110.3 8.5 INCREASEO COST OF GRANTS 1,110.3

ANALYSIS OF FREE CONFERENCE COMM I TTEE BUCGET
III)ﬁIEIYREESE UElﬁTEBDEEV% POSITION; ALLOW TRANSFER-IN LOCAL GOVERNMENT SPF.CIALIST IV FROM PLI DISCRETIONARY GRANTS BRU; ALLOW

e i S R B R R I B s
AT e RS A T R A B0 R B

Due to a revised request to increase the grants to provide funds for additional beds at Anchorage
Community Hospital, the Free Conference Committee increased Line Item 700 by $163,100.

Sec Appendix for Municipal Services Revenue Sharing Table.



Hill-Burton Allowable and Non-Allowable Cost

*(exceptions)

Acquisition
of Site

Site
Clearance

Relocation
of Utilities

Sidewalks
Driveways
Parking Areas
Landscaping

Underground
Sprinkler System

Connection
to Utilities

Off-Site
Improvements

Advertising

Insurance
Coverage

Architects 1
Fees

Consultant
Fees

Inspection
Equipment

Surplus
Property

Donated Land,
Equipment,
Services

Bonus Payments
to Contractor

Non-Allowable

Allowable

Non-Allowable

Allowable

Allowable

Allowable

Allowable

Allowable

Allowable

Non-Allowable

Allowable

Allowable

Allowable

Allowable *

Allowable

Allowable *

Allowable

Non-Allowable

Non-Allowable



Hill-Burton Allowable and Non-Allowable Cost (2)

Damage

Judgments

Against

Sponsor Non-Allowable

Maintenance
of Records Allowable

Sales Tax Allowable

Space Tfor the
Private Practice
of Medicine Non-Allowable

Space to be

Leased to

Radiologist

or Pathologist Allowable

Space for
Revenue
Purposes Non-Allowable

Space and

Equipment

for Religious

Activities Allowable

Fund Raising

Expenses —

Memorial

Plaques Non-Allowable

Public Health

Facilities 1in

Private

Nonprofit

Hospitals Non-Allowable

Legal
Council”®s
Fees Non-Allowable

Gift Shops
Flower Shops
Snack Bars Allowable

Unfinished
Space Non-Allowable

*(exceptions)



Books
Television

Short-ternm
Care Facilities

Long-term
Care Facilities

Nursesl
Dormitory

Fallout
Protection

Housing
Staff for
Nursing Home

Pictures
and Murals

Floor
Finish
Materials

Quarters
for Residents
and Interns

Costs
Allowable
and Not
Allowable 1in
Guaranteed
Loan and
Direct Loan
Proj ects

*(ex.ceptions)

Hill-Burton Allowableand Non-Allowable Cost (3)

Allowable *

Allowable

May Be Allowed

May Be Allowed

May Be Allowed

Allowable

Non-Allowable *

Non-Allowable *

Allowable *

Allowable *

Non-Allowable



INDEX

Letter from South Center Health, Planning & Development, Inc.
Letter from Bill Berrier, 1AA, RE: SCR 13

CRA Regulacions (October 1974)

Letter to Senator Orsini from CRA RE: Denial of FY 75 Redirecced
Revenue Sharing ghant in the amount of $110,000 for Lake Otis
Hospital.

Letter from Department of Law discussing the legal force of a

statement of "legislative intent” and the gravity of this "intent"
on the Departments.
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Register 51, October 1974 19 AAC 30.010
19 AAC 30.030

COMMUNITY AND REGIONAL AFFAIRS
PART 2. MUNICIPAL SERVICES REVENUE SHARING PROGRAM

CHAPTER 30. STATE AID TO LOCAL GOVERNMENTS

Section

10. Scope of regulations

20. Eligibility

30. Dote for determini tion

40. Application

50. Appeal

60. Population data

70, Audit or statement of income and expenditures

80. Failure to comply with requirements

90. Prepayments

100. Roundory adjustments

110. Incorporation or dissolution of units of local government
120. Owverpayment and adjustment

130. Violation of statute governing employment preference
140. Unified municipalities

150. Definition of terms in AS 43.18.010

100. Definitions

19 AAC 30.010. SCOPE OF REGULATIONS. The regulations in
this chapter are prescribed for implementing. interpreting, and making
specific the act providing state aid to local governments, AS 43.18.010 -
43.18.050. (Eff. 7/8/73, Register 47)

Authority: AS 43.18.040
44.47.050(14)
44.47.160

19 AAC 30.020. ELIGIBILITY. Eligibility for receipt of state aid
to local governments provided by AS 43.18.010 - 43.18.050 shall be
predicated upon the possession and exercise™ of a power set out in those
statutory provisions by a unit of local government or volunteer fire de-
partment located in the unorganized borough. (Eff. 7/8/73, Register 47)

Authority: AS 43.18.040
44.47.050(14)
44.47.160

19 AAC 30.030. DATE FOR DETERMINATION. For the first en-
titlement period, determination of eligibility for receipt of state aid to
local governments provided by AS 43.18.010 - 43.18.050 is July 1, 1973.



Register 51, October 11)74 10 AAC 30.030
19 AAC 30.050

In subsequent entitlement periods, the annual date for determination of
eligibility is July 1. (Eff. 7/8/73, Register 47)

Authority: AS 43.18.040
44.47.050(14)
44.47.160

19 AAC 30.040. APPLICATION, (a) Application for state aid to
local governments under AS 43.18.010 - 43.18.050 shall be made on forms
prescribed by the commissioner.

(b) Net later than July 10 of the entitlement period the depart-
ment will forward application forms to each unit of local government and
volunteer fire department located in the unorganized borough that received
state aid to locul governments in the previous entitlement period and to
every other unit of local government incorporated before July 1 of the
entitlement period.

(c) As a condition to participation in the program of st'ie aid to
local governments, applications for state aid to local governments under
AS 43.18.010 - 43.18.050 shall be returned to the department postmarked

not later than October 15 of the entitlement period. Based on information
contained in the application tubmitted, the commissioner will prepare a

determination of entitlements not later than the following November 30 and
will mail notice of the amount of entitlement to each wunit of local govern-

ment and volunteer fire department located in the unorganized borough.
(Eff. 7/8/73, Register 47; am 8/7/74, Register 51)

Authority: AS 43.18.040
44 .47.050(14)
44.47.11.0

19 AAC 30.050. APPEAL, (a)  Within 20 days of the date of
mailing of notice of entitlement by the department, a unit of local govern-
ment or volunteer fire department located in the unorganized borough may
appeal a determination of final entitlement to the commissioner. The ap-
peal shall be in writing and shall identify the particular category or cat-
egories for which application for state aid to local governments has been
submitted, the determination of entitlement to which the wunit of local gov-

ernment takes exception, and the reasons for its exception. The appeal
shall include all relevant supporting evidence.
(b) The commissioner will review the record of appeal and en-

ter the final determination ol entitlement. The commissioner may affirm
or modify the determination of entitlement previously entered, and will
notify the wunit of local government or volunteer fire department located
in the unorganized borough of his decision.

(¢) If the unit of local government or volunteer fire department
located in the unorganized borough fails to file an exception within the



Register 51, October 1974 10 AAC 30.050
10 AAC 30.070

time set forth in subsection (u) of this section, the determination of
entitlement entered pursuant to section 040(c) constitutes the final
determination of the department,

(d) The manner of computation of population may not be mode
the subject of an appeal. (Eff. 7/8/73, Register 47)

Authority: AS 43.18.040
44.47.050(14)
44 .47 .160

19 AAC 30.060. POPULATION DATA, (a)  The population data
used in determination of allocations of state aid to local governments and
adjustments to those allocations will be the official report of the United
States Bureau of the Census. However, a unit of local government may
substitute for the official report of the United States Bureau of the Census:

(1) an enumeration, certified us true and correct by the
governing body of the wunit of local government or chief administrative
officer of a volunteer fire department located in the unorganized borough,
specifying the names of residents of the unit of local government, service
aren. or area served by a fire department, prepared according to criteria
established by the department;

(2) an estimate of population based upon other reliuble data
such as public school enrollment figures, public utility connection, regis-
tered voters, and certified employment payrolls- or

(3) the latest available population estimate prepared by the
division of employment security, Alaska Department of Labor.

(b) The commissioner may require each unit of local government or
volunteer fire department located in the unorganized borough which offers an
estimate of its population to submit such evidence as may be necessai-y to review
computation of the population estimate. He may notify the unit of local govern-
ment or volunteer fire department located in the unorganized borough that if it
fails to take action in response to the request within 30 days of the date of re-
ceipt of his notification, the estimate may be rejected and allocations will be
made on the best data available to the department.

(¢c) Repealed, August 7, 1974, (Eff. 7/8/73. Register 47:
am 8/7/74, Register 51)

Authority: AS 43.18.010(c)
43.18.040
44 .47.050(14)

44.47.1 @

19 AAC 30.070. AUDIT OR STATEMENT OF INCOME AND



Register 51, October 1974 19 AAC 30.070
19 AAC 30.090

EXPENDITURES, (n) Each unified municipality, organized borough, home rule
city, or city of the first class shall submit one copy of its annual audit prepared
pursuant to AS 29.48.220 for the fiscal year preceding the entitlement period.
Preparation of the audit shall be by n public accountant licensed under the pro-
visions of AS 08.04.270 - 08.04.320.

(b) Each city of the second class shall submit an audit or statement of
income and expenditures of the accounts and financial transactions of the second
class city for the fiscal year of the second class city preceding the entitlement
period on a form approved by the commissioner.

(c) Payment of the final entitlement of nunit of local government will
not be made until an audit or statement of income and expenditures is filed with
the department. (Eff. 7/8/73, Register 47, am 8/7/74. Register 51)

Authority: AS 43.18.010(c)
43.18.040
44.47.050(14)
44.47.100

19 AAC 30.080. FAILURE TO COMPLY WITH REQUIREMENTS. If the
commissioner determines that a unit of local government or volunteer fire depart-
ment located in the unorganized borough has failed to comply substantially with
a provision of this chapter, after giving reasonable notice to the chiefexecutive
officer or chief administrative officer of tho unit of local government or volunteer
fire department located in the unorganized borough, he will notify tho unit of
local government or volunteer fire department located in tho unorganized bor-
ough that if it fails to take action in response to the request within 30 days of
the date of receipt of notification, further payments will be withheld for the en-
titlement period until the request for further information is fully complied with.
(Eff. 7/8/73, Register 47)

Authority: AS 43.18.040
44.47.050(14)
44.47.100

19 AAC v".090. PREPAYMENTS, (a) The commissioner mny provide
for prepayment to a unit of local government or volunteer fire department lo-
cated in the unorga.iizod borough of a sum not to exceed 50 percent of the en-
titlement computed without regard to any prorntion for the previous entitlement
period.

(b) Prepayments will be allowed to a unit of local government or volun-
teer fire department located in the unorganized borough upon receipt by the de-
partment of a completed application .

(¢c) Repealed, August 7, 1974,

(d) Prepayments shall be deducted from the entitlement prior to trans-
mittal of the balance of the entitlement due to a unit of local government or vol-
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untecr fire department located in the unorganized borough determined to be
eligible for receipt of state aid to local governments. (Fff. 7/8/73, Register 47;
am 8/7/74. Register 51)

Authority: AS 43.18.040
44.47.050(14)
44.47.160

19 AAC 30.100. BOUNDARY ADJUSTMENTS . A unit of local govern-
ment effecting a boundary change under AS 44.19.260 or through the local ac-
tion process provided by 19 AAC 15 during the preceding entitlement period
shall return with its application the following information:

(1) one copy of on ordinance or resolution effecting the
boundary change;

(2) a map clearly showing areas annexed to or detached from
the unit of local government submitting the application; nnd,

(3) on estimate of the population residing within tho area
annexed or detached nnd a detailed statement indicating the method used in
determining the estimate. (Eff. 7/8/73, Register 47)

Authority: AS 43.18.040
44.47.050(14)
44.47.160

19 AAC 30.110. INCORPORATION OR DISSOLUTION OF UNITS OF
LOCAL GOVERNMENT, (a) A unit of local government which is incorporated
pursuant to AS 29.18.010 - 29.18.120 during the entitlement period is not eli-
gible to receive state aid to local governments for the entitlement period during
which it was incorporated.

(b) The department will puy to a unit of local government established
by wunification pursuant to AS 29.68.390 an entitlement prorated over the num -
ber of days iri the entitlement period following the date of unification.

(e) The department will pay to a unit of local government established
by consolidation pursuant to AS 29.68.090 an entitlement prorated over the
number of days in the entitlement period fallowing the date of consolidation.

(d) The department will pay to a unit of local government into which
a city or borough is merged pursuant to AS 29.68.090 an entitlement prorated
over the number of days in the entitlement period following the date of the mer-
ger.

(¢) A wunit of local government which is to be dissolved pursuant to
AS 29.68.500 during the entitlement period will receive an entitlement pay-
ment prorated over the number of days in the entitlement period during which
it has been in existence if that unit of local government has authority to expend
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revenues. (F.ff. 7/8/73, Register 47)

Authority: AS 43.18.040
44.47.050(14)
44.47.160

19 AAC 30.120. OVERPAYMENT AND ADJUSTMENT. (a) After mailing
of prepayments, if the commissioner determines that the prepayment mailed to
aunit of local government or volunteer fire department located in the unorgan-
ized borough exceeds the entitlement payable to a unit of local government or
volunteer fire department located in the unorganized borough during the entitle-
ment period, he may

(1) demand that the difference between the amount of prepay-
ment nnd the proper entitlement be repaid to the department; or

(2) reduce, in the next entitlement period, the entitlement to
the unit of local government or volunteer fire department located in the unor-
ganized borough by the difference between the amount of prepayment nnd the
proper entitlement.

(b) After mailing of the balance of the entitlement due to a unit of loeal
government or a volunteer fire deportment located in the unorganized borough,
if the commissioner determines that the sum of the prepayment and final payment
exceeds the entitlement payable to the unit of loeal government or volunteer fire
department located in the unorganized borough during an entitlement period, he
may

(1) demand that the difference between the sum of tho payments
and the proper entitlement be repaid to the department; or

(2) reduce, in the next entitlement period, the entitlement to
the unit of loeal government or volunteer fire department located in the unor-
ganized borough by the difference between the sum of the payments nnd the
proper entitlement. (Eff. 7/8/73, Register 47)

Authority: AS 43.18.040
44.47.050(14)
44.47.1(50

19 AAC 30.130. VIOLATION OF STATUTE GOVERNING EMPLOYMENT
PREFERENCE, (a) Notwithstanding other provisions of this chapter, when
there has been a finding of a violation by a unit of local government of the pro-
visions of AS 36.10, tho unit of local government may be denied stale aid to
local governments for a period not to exceed one year following tho date of the
final determination.

(b) Where denial of state nid to loeal governments under subsection
(n) of this section is for less than one entitlement period, the entitlement will
be prorated for the period during which the unit of local government is other-
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wise qualified. (Eff. 7/8/73 , Register 47)

Authority: AS 36.10.090¢(b)
43.18.040
44 47.050(14)
44.47.160

19 AAC 30.140. UNIFIED MUNICIPALITIES . For purposes ol'adminis-
tration of the act providing state aid to local governments, a unified municipal-
ity shull be treated as an organized borough. (Eff. 7/8/73 , Register 47)

Authority: AS 43.18.040
44.47.050(14)
44.47.160

19 AAC 30.150. DEFINITIONS OF TERMS IN AS 43.18.010. Unless the
context indicates otherwise, in AS 43.18.010

(1) "airport" means a facility operated by a unit of local govern-
ment at which aircraft arrive and depart on a regular basis; airports maintained
exclusively by an agency of the state or federal government or by n private par-
ty, airports maintained by a unit of local government under agreement or con-
tract with the Alaska Division of Aviation, airports maintained on a seasonal
basis, heliports, sea dromes, and beach landing strips are excluded:

(2) “finaneinl support" moans

(A) a transfer of funds from a city, borough or unified
municipality to a fire department;

(R) providing in-kind services, including but not neces-
sarily limited to providing a building or other facility for the use of
tho fire department; wutilities, including electricity, heat, water; labor
to construct or maintain facilities or other equipment used by the fii-c
department; or other services provided by the unit 0' local government
for the fi e department at no cost or at a reduced rate; and,

(C) the full faith and credit pledge of the unit of local
government for bonded indebtedness incurred for the purpose of pro-
viding funds for the fire department;

(3) "porks and recreation"” means n park or recreational facility
owned and maintained by a unit of local government or recreation program oper-
ated and financially supported Ly a unit of local government; facilities und pro-
grams must be available to the general public;

(4) "port" means a permanent facility operated by a unit of loeal
government which has the capability of receiving cargo from nnd discharging
cargo to commercial vessels;
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(5) "road" means a right-of- way across the land dedicated to
public use and constructed and maintained for the use of automotive equipment:
specifically excluded arc

(A) roads maintained within a unit of local governmen|
by an agency of the federal or state governments or maintained by the
unit of local government pursuant to an agreement with a federal or
state agency:

(B) public ways on the surface of nriver, lake or other
body of water; nnd ,

(C) trails;

(6) "small boat harbor" means a peimancnt facility operated by
a unit of local government which provides deep water shelter, either natural or
artificial, on the coast of a sea, Inke or other body of water;

(7) "staff planner" means a full-time employee of a unit of local
government whose primary responsibility is land use planning and plan imple-
mentation ;

(8) "transit system"™ moons the transportation of people over
regular routes at specified tinges in accordance with fixed tariffs; the term is
limited to transportation by rail and monorail or buses, specifically designed
and constructed to accommodate the general public; and.

(9) "work program outline" shall include but is not necessarily
limited to

(A) the name and address of the planning firm with which
the unit of local government has an annual contract;

(B) acopy ofthe annual contract; and,

(C) an explanation of the planning tasks presently being
undertaken.

(10) "police prelection” means provision of police protection ser-
vices made available by a unit of local governmen! during tho previous entitle-
ment year with one or moro police officers on duty or on call daily. (Fff. 7/8/73,
Register 47, am 8/7/74. Register 51)

Authority: AS 43.18.040

44 .47.050(14)
44.47.100

19 AAC 30.100. DEFINITIONS. I'nlcss the context indicates otherwise,
in this chapter
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(1) ‘"chief administrative officer or chief executive officer"
means the official who has primary responsibility for the conduct of the govern—
mental or financial affairs of the unit of local government or volunteer fire de —
partment;

(2) "commissioner cans the Commissioner of the Department
of Community nnd Regional Affairs;

(3) "department"™ means the Deportment of Community and
Regional Affairs;

(4) "entitlement" means the amount of payment of state aid to
local governments to which a unit oi local government is entitled as determined
by the commissioner pursuant to the allocation specified in AS 43.18.010 - 43.-
18.050 providing state aid to local governments or established by those regu—
lations;

(5) "entitlement period” means the calendar period beginning
July 1 and ending June 30 of the following year;

(6) "facility" means a permanent improvement constructed,
operated or maintained for the convenience of the public;

(7) "unit of local government”™ means a city, organized borough,
or unified municipality incorporated under the laws of the State of Alaska.
(Fff. 7/8/73, Register 47)

Authority: AS 43.18.040
44 .47.050 C14)
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LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM March 14, 1977
SUBJECT: SCR 13
TO: Senate Community and Regional Affairs Committee
FROM: Billy G. Berrier
Director

Division of Legal Services

You have asked whether the regulation adopted by the Depart—
ment of Community and Regional Affairs as 19 AAC 30.020(9) (c)
to determine project cost for hospital construction aid

under AS 43.18.010()) is a legally proper exercise cf the
power granted to the department to adopt regulations necessary
to carry out the purposes of the progranm. In my opinion the
regulation is legally proper.

AS 43.18.010() provides:

"(j) If construction of a facility began after January
1968 and state matching aid for construction approved
for payment to the local government or other facility
sponsor constitutes less than 25 per cent of the total
project cost, the state shall pay to the local govern—
ment or other Tfacility sponsor each fiscal year a sum
equal to $2,500 a bed for the maximum number of beds
provided for in the construction design of the facility.
State aid provided for in this subsection shall continue
until the local government or other facility sponsor

has received an amount which, combined with state
matching money *or construction of the facility, equals
25 per cent of ti.e total project cost. No funds received
for construction shall be used for any other purpose.”

The regulation under consideration, 19 AAC 30.020(a)(c)
provides:

"(C) project or construction costs shall be those
contracted costs that are eligible for financial parti—
cipation under the Hill-Burton Construction Program for
construction of new buildings, including, but not limited
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to, the expansion, replacement and modernization cf
existing buildings and initial equipment of any such
buildings; 1including architect and consultant fees, but
not including the cost of land acquisition and off-site
improvements;"

In this statute the term "total project cost"” is very signif—
icant. A determination of the total project cost is necessary
to initially determine eligibility for aid and to determine
the total amount of aid to be given. The term is not free
from ambiguity. Implementing regulations are therefore
proper. Of course the regulations must in themselves be
reasonable and must be in accord with the legislative intent
since the power to adopt regulations confers only an author—
ity or discretion as to execution of a law to be exercised
under and in pursuance of the law. (Cinncinnati v. Clinton Co.
10 Ohio 77 at 88, 1852, which has been followed with approval
in numerous cases).

The Hill-Burton program, (Title VI of the Public Health
Service Act as amended, 42 USC 291 et seq.) 1is the progranm

providing federal aid for hospital construction. This
program has been used in Alaska and the state agency required
under that program has been established under AS 18.25. It

is reasonable to assume that in 1971 when the legislature
enacted CSSB 42 am H which as Ch. 127 SLA 1971 became the
law under consideration here, both the legislature and the
executive branch were aware of the Hill-Burton Act and the
fact that state matching aid for hospital construction was
being granted as a partial match for Hill-Burton funds.

The Hill-Burton program had been functioning for many years
and had dealt extensively with the question of what project
costs were allowable. With no specific direction in the
statute as to how the term "project cost" was to be defined,
it was not unreasonable for the department to use a well-
recognized definition in a directly parallel progranm

There 1is no evidence of legislative intent to use e: ,er

this or another definition. The use of the term "to.al" as

a modifier of project cost may evidence an intent that the
term project cost be used broadly but a somewhat more persua-—
sive case can be made that the intent of the modifier "total"”
was to establish that the project cost referred to was not

to be construed as referring only to the non-federal share

of the costs. It would not appear reasonable to assume the
intent of the phrase "total project cost" was to allow any
cost attributed to the project by the sponsor regardless of
the remoteness of the connection or the propriety of the
cost.
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Since discretion was left to the department and the departmen
exercised that discretion in a reasonable manner apparently
consistent with legislative intent, 1in my opinion the regula—
tion is legally proper.

Unlike a court, the legislature in its determination of
whether to annul a regulation may consider the wisdom as
well as the legality of the regulation. The question of
whether a regulation is desirable or wise is not a legal
question and is not addressed in this memorandum.



South Central Health
1135 West Eighth Avenue

March 14, 1977

Joseph L. Orsini, Chairman
Community and Regional Affairs
Pouch V

Juneau, Alaska 99811

Mail Stop 3100

Dear Mr. Orsini:

Planning
Suite 1
(907) 278-3631

and Development,Inc.

Anchorage, Alaska 99501

The executive Committee of South Central Health Planning and Development
Inc reviewed SCR 13 and SCR 14 at their regular meeting on March 11,
1977. It was their position that the regulations requiring application
through municipalities and restricting matching are appropriate. They
therefore wish to inform the committee that they reaffirm their position
supporting such regulations and therefore recommend against annullment.

Sineere ly,

Ron Hammett
Admin istrator



f
P [p JAY S. HAMMONO, GOVERNOR

L iT
AJSAABSTAIFILVT w LAW

OF THE ATTOmY GENERAL POUCH K-STAIE CAPITOL
JUNEAU 9SSl

January 27, 1976

Catherine M. Lloyd

Deputy Commissioner

Department of Health &
Social Services

Dear Ms. Lloyd:

You have requested an opinion from the Department
of Law concerning the following fact situation:

1. By Chapter 209, SLA 1975, the legislature ap—
propriated from the general fund the sum of $3,210,1*00 to the
General Relief Medical Program (GR-Meu) administered by the
Department of Health and Social Services (DHSS).

2. Section 16(a) of the above appropriation bill
states 1in part:

; . The expenditure of funds appropriated/
allocated by this Act shall be in accordance
with the conditions and intent set out 1in the
"Free Conference Committee Report, FY 76,
Operating and Capitol Budget"™ as published

by the legislative finance division.

3. At page 11~ of the "Free Conference Committee
Report, FY "76, Health Operating Budget,"™ the following statement
is found:

Legislative Intent: Hospitals will absorb 20#
of unpaid services as charity care.

With respect to the facts presented above, the Question
you have asked may be stated as follows:

1. Does the language quoted above of the Free
ference Committee Report have the effect of legally limiting the
manner by which reimbursement can be made by DHSS to hospitals

Con—
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providing medical assistance covered by the GR-Med program?

2. IT a limitation has not been established, hov;
can DHSS implement the quoted legislative intent statement?

The short answers to these questions are: (1) the
statement of legislative intent in the Free Conference Committee
Report does not have the force of lav; in limiting payments to -
hospitals; (2) DHSS must adopt regulations pursuant to the Ad-—
ministrative Procedure Act in order to give legal effect to the
statement of legislative intent in question.

l. FACTUAL BACKGROUND

The statutory authority for the GR-Med program is
found in AS *17.25.120 et seq.

The mechanics of the program are quite simple. A
person seeking GR-Med assistance completes an application pro- .
vided by DHSS. If the applicant is found eligible for GR-Med
assistance, the applicant 1is issued a coupon card. If that
person should thereafter require hospital care, he/she need
only present this card upon admission. The hospital then com—
pletes a medical invoice showing the services provided to the
patient and sends the invoice and a copy of the person®s GR-Med
card to DHSS for payment.

To finance the GR-Med program in FY®"76, DHSS, Division
of Medical Assistance, 1initially submitted to the Departmert of
Administration, Division of Budget and Management (DBM), a
budget request for FY "76 in the amount of $3,533,200. In—
dications at the time were that this amount would be necessary
to maintain the 1975 level of GR-Med care in 1976. DBM then
suggested that DHSS reconsider its budget request. After doing
so, DHSS raised its request to $3.6 million and resubmitted it
to DBM. In the interim, DBM had reduced the original budget
request to $3,210,*i00.

In response to that reduction, the Division of Medical
Assistance sent a memorandum to DBM explaining and documenting
the necessity for funding GR-Med at the $3.6 million figure.

DBM concurred with the contents of the memorandum and agreed
to the $3.6 million figure. However, prior to the receipt and
consideration of these memoranda, the Governor®s official bud-—

get document was printed and sent to the legislature, showing
the $3,210,*100 figure.
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By letter of April 8, 1975 to Representative Malone,
Chairman of the House Finance Committee, Commissioner Andrew
Warwick, Chairman of the Governor®"s Budget Review Committee,
requested, inter alia, that the proposed GR-Med budget Ffigure
be changed to read $3,6*10,*100.

On May 22, 1975, Governor Hammond sent a letter to
both Senator Ray, Chairman of the Senate Finance Committee, and
Representative Malone, Chairman of the House Finance Committee.
Attached to this letter was another request by DHSS that the
$3.6 million budget figure requested for the GR-Med program be
substituted for the $3,210,*100 figure.

Following the adoption by the Senate and House of
their respective finance committee reports, each containing
the $3,210,*100 figure, a free conference committee was appointed.
At its meeting of May 25, 1975, the first Free Conference Com-—
mittee (FCC) on the budget adopted the House and Senate figure

of $3, 210,*100 for the GR-Med program. (Page 38, First Free
Conference Committee Minutes, 1975). At the same time, on the
motion of Representative Malone, the statement of legislative
intent in question was also adopted. (Page 38, First Free

Conference Committee Minutes, 1975).

When the first FCC was unable to resolve differences
between the Senate and House versions of the budget bill, the
committee disbanded and a second FCC was appointed. This com—
mittee, upon the explanation and motion of Senator Sackett,
chose to adopt the same statement of legislative intent.

(Pages 1*1371*1*1, Second Free Conference Committee Minutes, 1975).
In addition, in "an attempt to formalize the legislative in—
tent that the FCC adopts,”"™ the second FCC adopted vhat 1is now
section 16(a) of the general budget bill for 1975. (Page 1*10,
Second Free Conference Committee Minutes, 1975). This section
reads 1in part:

[Tl]he expenditure of funds appropriated/
allocated by this Act shall be in accordance
with the conditions and intent set out 1in the
"Free Conference Committee Report, FY "76,
Operating and Capitol Budget" as published by
the legislative finance division. (Chapter
209, SLA 1975, sec. 16(a)).

Shortly after the second FCC completed its business
Lawrence Sullivan, Director of the Division of Medical Assistance,
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DHSS, verbal-/ requested of the Legislative Finance Division a
clarification of the meaning of the intent statement 1incor—
porated by reference into the appropriation for the GR-Med pro- =
grarn.

The answer to Mr. Sullivan®s inquiry stated that the
"legislative intent" statement in question "means that the
Division®s reimbursement to hospitals is to be reduced 20# fronm
the level that would otherwise prevail." (Letter of 6/16/75
from Milton Barker, Fiscal Analyst, to Larry Sullivan). This
answer further stated that "the Intent (sic) was stated to sig-—
nal a change in [the legislature®s] policy."

Upon receipt of this clarification, DHSS proceeued
to carry out the stated intent of the second FCC. Hospitals
were notified by DHSS that, henceforth, reimbursement or GR-Med

services v/ould be at the rate of 80#. The response of the
hospitals was predictable. Objections were voiced, discussions
ensued and finally litigation against DHSS was threatened. In

response to this threat, DHSS requested this opinion from the
Department of Lav/.

1. LEGAL ANALYSIS
A. "Legislative Intent"

The statement which has given rise to this opinion
is labeled "Legislative Intent™ in the second FCC"s report on
the budget. In fact, this statement is not one of "legislative
Intent”, but rather a statement of a condition attached to the
GR-Med appropriation.

"Legislative Intent” 1is a term of art ™ law. It
refers to the meaning of a statute as Intended by the legislature
and is discerned by an examination of the statute"s terms and
the context within which it was enacted, 1i.e., committee reports,
studies, and debates, collectively referred to as the legislative
history, 1involving the questioned legislation. The examination
of the context becomes a factor, however, only when the meaning;
of a statute cannot be discovered by an examination of the
statute®"s terms and the application of intrinsic interpretation
aids. The general rule is that when a statute 1is found to be
clear and unambiguous by an examination of Its contents, resort
will not be had to extrinsic evidence of the legislature®s In—
tent. United States v. Donruss Co., 393 U.S. 297 (1969).

Though the circumstances of a case may lead to a different re—
sult, United States v. Kelley, 323 F.2d 227 (CA 6th, 1964);
Willmeth v. Harris, 195 Kan. 322, 403 P.2d 973 (1965), it 1is
the general rule that when the terms of a statute are clear,
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its meaning must be derived therefrom, notwithstanding that the
meaning ther sin conflicts with the purpose of the statute as set
forth in committee reports. Helvering v. City Bank Farmers
Trust Co., 296 U.S. 85 (1935).

With regard to the Health-Operating budget (Ch 209,
SLA 1975), the specificity of its terms makes 1it inconceivable
that an ambiguity in its provisions could be argued to exist. =
The provision of that budget to which the statement at Jssue
applies reads:

General Relief Medical 3,210,400 3,210,400

The first figure refers to the amount appropriated to the GR-
Med program, and the second figure refers to tne amount of the

appropriation which is to be taken from the General Fund. It
would be quite difficult to conjure up a more unambiguous pro—
vision. Therefore, if the free conference committee report

was wholly separate from the budget bill, the absence of any
ambiguity in the GR-Med provision of the bill would probably
preclude giving any legal effect to the "legislative intent"”
statement 1in question. 1/

In the present case, however, we are not actually
faced with a "legislative intent"” problem, as that phrase 1is
used in law. The reason we are not is that in section 16(a)
of the budget bill, the legislature made the free conference
committee report "intent"” statements a part of the law by in—
corporating them by reference into the budget bill. As a result,
these statements are not "legislative Intent™ at all, but would,
if valid, be conditions on or additional term3 of, the particular
appropriations to which they apply. The question then 1is may
the legislature attach these conditions or terms to appropriations
by incorporating them by reference into the budget bill.

|7 Were an ambiguity to be found in the GR-Med provision
of the budget bill, the "legislative Intent" statements
in she final second FCC report prepared by the Legisla—
tive Finance Division would still be of no legal effect.

The documents to which a court may refer for legal legis—
lative intent are those which can reasonably be presumed
to contain or indicate the legislature®s understanding

of a particular provision of a statute at the time the
vote on 1its passage was taken. Statements clarified,
edited, and even added, by non-legislators and contained
in a document prepared subsequent to the pas; ..ge of an
ambiguous statute do not conform to this requirement.
They therefore would not be a part of the legal legisla—
tive history to which a court would turn for interpretive
assistance.
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B. Ambiguous Conditions

An initial difficulty with the "legislative intent”
statement 1in question 1is 1its inherent ambiguity. It is phrased. m
in terms of a directive to hospitals to absorb 20# of unpaid
services rather than as a limitation on DHSS"s rate of reim—

bursement to hospitals under GR-Med. Clearly, the legislature
cannot mandate action on the part of hospitals in a bill ap- -
proprlating funds for the operation of state government. Alaska

Const., art 11, 813.

In defense of the "intent" statement, one might argue
that its meaning is that DHSS 1is to reimburse hospitals for GR-
Med assistance at the rate of 80# of costs incurred. This inter —
pretation does not, however, logically follow from the language
used. "Unpaid services"™ would include not only services rendered
to GR-Med enrollees, but also services rendered to anyone un-—
able or unwilling to pay. As a result, it is conceivable that
hospitals could absorb 20# of "unpaid services" and yet leave
100# of GR-Med costs to be reimbursed by DHSS.

VJe view this problem of ambiguity as being of a serious
and substantial nature. However, because of the existence of
factors permitting a more conclusive answer to the question
presented here, wc assume for purposes of this opinion only
that the statement in question means DHSS 1is to reimburse hos—
pitals providing GR-Med assistance at the rate of 80# of costs
incurred in providing ouch assistance. We turn now to the
three factors we consider decisive of the question presented.

C. Incorporation by Reference

The statement of "legislative Intent” in question did
not appear 1in the budget bill passed by the legislature. In—
stead, the legislature chose to incorporate by reference the
"intent" statement of the second FCC report into the budget
bill. (Sec. 16(a), Ch. 209, SLA 1975, quoted supra.)

Research into the question of whether an incorporation
by reference of non-statutory material Into a budget bill 1is
legally permissible indicates that it may be. Courts have held
that state statutes may incorporate by reference federal law
"now in effect," Alaska S.S. Co. v. Mullaney, 180 F.2d 805 (9th
Cir. 1950); prior statutes of that jurisdiction, Young v. United
States, 178 F.2d 78 (9th Cir. 1950); existing statutes, rules
or regulations of another state, and publications of United
States boards and commissions, People v. International Steel Corp.
dt al., 226 P.2d 587, 590 (Cal. App. 1951) and cases cited
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therein; existing ordinances of that or another state and pro—
visions of a treaty, Palermo v. Stockton Theaters, 172 P.2d .
103 (Cal. 19*16). subs opinion 195 P.2d 1, 32 Cal. 2d 55 (19W; ¥
existing federal rules or regulations, People v. Urban, 206

N.W.2d 511, *15 Mich. App. 255 (1973); and future statutes of the

incorporating jurisdication, Robertson v. Langford, 273 P. 150
(Cal. App. 1928). -\

The paramount consideration in the area of 1incorporation
by reference appears to be not so much what the document to be
incorporated is, but rather whether it 1is in existence at the
time the 1incorporating act is passed. In re Forsstrum et ux.,

38 P.2d 878 (Ariz. 193*0. As shown by the following facts, we
are faced here with a situation in which the material to be in-—
corporated by "ference was not in existence at the time the
incorporating act was passed.

Shortly after the start of the 1975 legislative ses—
sion, a computer printout of the Governor®s proposed budget for
fiscal year 1976 was prepared. This document did not contain
"legislative intent” statements and was used as a workbook by
the finance committees and the legislature as a whole.

Upon the completion of its review of the Governor®"s
proposed budget, the House Finance Committee prepared a second
computer printout of the proposed budget, containing the "intent"
statements of that committee. A limited number of copies of
this report were placed in the offices of key members of the
House for use by them and other Interested members. Approxi —
mately two weeks after this "distribution”, the House voted to
ad®" pt the finance committee"s report and "intent" statements
an”® the finance committee"s substitute for House Bill No. 70
(budget bill). (1975 H. Jour., p. 1227)

During the time, or shortly thereafter, that the
Governor®"s proposed budget was moving through the House, the
same procedure was taking place in the Senate. When both the
House and Senate had voted to adopt the report of their res—
pective finance committees, a free conference committee was ap—
pointed to resolve the differences between them. A second free
conference committee was appointed when the first FCC was un-—
able to reach a compromise.

The report of the second FCC was adopted by the Senate
on June 6, 1975, (1975 S. Jour., p. 1518). However, we have
been Informed by the Director of the Legislative Finance Division
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that the second FCC met for the final time at noon on June 7,

the last day of the 1975 legislative session. This meeting -
resulted in the addition of a number of statements of "legis—

lative intent” which had not appeared in prior computer print- -
outs. As a result of computer breakdowns and the normal .,

exigencies that existed as the end of the session approached,
these later statements of "intent", along with those inadvertently
omitted from prior computer printouts, were typed onto the most

recent printout then available. Apparently, one copy of this
final report®™ was then Sent to each house sometime during the
late afternoon of the final day of the session. (Neither the

Department of Law nor the Legislative Finance Division have
located either copy of this report.) A few hours after the
arrival of this final report in the House, the House adopted the
second FCC substitute for the Governor®"s original budget bill.
(1975 H. Jour., p. 1688) It appears that the Senate never

voted to adopt the statements of "intent" that were added during
the last day of the session in as much as the Senate Journal
indicates the Senate adopted the second FCC report on June 6,
1975, and the last meeting of the second FCC, at which "intent"
statements were added to the report, occurred on June 7, 1975.

Following the adjournment of the legislature on June
7, the legislature®s support staff began editing and clarifying
the "intent" statements of the second FCC report. This process
was completed In mid-June. During the week of June 23, a por—
tion of the final version of the second FCC report was prepared
by the Legislative Finance Division and sent to each legislator.
This fire; portion contained the DHSS Health-Operating budget.
On June 30, the remainder of the final report was sent. (Memo
of 6/30/75 from Jay Hogan to Members of the Legislature) Some
parts of this final report were the same as the report that
emerged from the second FCC. Other portions did not appear 1in
any version of the report but the final one. (See for example,
"intent" statements at p. 169 of final FCC report, FY *"76,
Education-Operating Budget.)

It is these "intent" statements - statements that
were contained in some printouts and omitted from others, state—
ments in documents containing hundreds of pages and available
for perusal by legislators for but a matter of hours prior to
vocing thereon, statements that were subject to editing and
clarification by staff members subsequent to the adjournment
of the legislature, statements that apparently were not a part
of the report passed by the Senate - that are purported to have
the force of law.
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The document containing the intent statements which
the legislature incorporated by reference into Chapter 209 is

described in Section 16(a) of the lav: as ". . . the "Free Con- . 1
ference Committee Report, FY "76, Operating and Capitol Budget®
as published by the legislative finance division". Since there

v/ere a number of different FCC reports on the budget bill, the
contents of which were not uniform, we must first ascertain to"
which report the quoted language refers.

The term "published"™ means to make known to people in
general, to place in general circulation or to distribute or

make availaole to the general public. Planned Parenthood
Committee of Phoenix, 1Inc. v. Maricopa County, 375 P.2d 719,
722 (Ariz. 1962). It"has been held to have the same significance

as "circulate"”, State v. Elder, 143 P. 482 (N.M. 1914), and

to possess connotations of wider distribution than that implied
by words such as "communicate", "make known", or "divulge".

U.S. v. Baltimore Post Co., 2 F.2d 761, 764 (D.C. Md. 1924).

It seems likely that the legislature did not have
reference to the "final" report which was limited to a single
copy for each house and furnished to them during the closing
hours of the session. While this "final" report was prepared
by the Legislative Finance Division, It was not, 1in fact, the
final report which was subsequently published, after editing
and clarification, and v/ldely distributed. This latter report
is what 1is generally known as and understood to be, the
" "Free Conference Committee Report, FY 76, Operating

and Capitol Budget® . . . ." This interpretation of the
legislature®s reference is consistent both with apparent legis—
lative intent and also with common understanding. Whether

this incorporation by reference of future non-statutory material
is lawful 1is the subject of the next section of this opinion.

D. Delegation of Legislative Powers

The primary legal question concerning the 1incorporation
by reference of future non-statutory materials 1into present law
is whether such a procedure constitutes an unlawful delegation
of a legislative power.

Because of the complexity of the Issues a legislature
must address, the delegation of legislative powers has become
a common tool for the Implementation of the legislature®s will.
Probably the most common type of delegation 1is that which occurs
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when the legislature authorizes the promulgation of rules and
regulations by an agency charged with the administration of a
law. (See for example, AS 16.*13.110, a section of Alaska ™
Limited Entry Act.) Courts have had little difficulty in up-
holding such delegations, so long as the legislature provides
adequate standards for the agency ™ exercise of the delegated
authority. See generally, Cooper, State Administration Law,
vol. 1 ch. 11l, sec. 3.

A second common type of legislative delegation is a
delegation of the authority to determine v/hen a fact exists
which 1s necessary to bring a law into effect. Some courts
have approved such a delegation. Field v. Clark, 1*13 U.S.

649, 12 S. Ct. *195 (1891) (delegation by Congress to the
President of power to determine when it is in the public in—
terest to suspend provisions of law allowing free imports);
Natural Milk Producer » Assn. v. City and County of San Francisco,
124 P.2d 25 (Cal. 1942) (standards for certiiied milk to be

set by national and local dairy assoc %); Ex Parte Gerlno, 77
P. 166 (Cal. 190*1) (state medical school standards to be those
set by an association of Medical colleges). Foeller v. Housing
Authority of Portland, 256 P.2d 752 (Oregon, 1953) (authority
to determine what areas are "blighted" given to housing
authority). Other courts have not been so inclined. Agnew

v. City of Culver, 304 P.2d 788 (Cal. App. 1957) (incorporation
by reference of National Electrical Code held to be unlawful
delegation); State v. Crawford, 177 P 360 (Kan. 1919) (to same
effect). The only meaningful difference between the cases
upholding this type of delegation and those in which the dele—
gation was declared unlawful appears to be in the philosophy

of the courts rendering the decisions.

A third type of lav/ful delegation by the legislature
is a delegation of the authority to carry out activities an—
cillary to the legislative function, such as the ascertainment
of facts and the making of recommendations to the legislature.
Vita-Pharmacals, Inc. v. Board of Pharmacy, 2*13 P.2d 890 (Cal.
App. 1952).

The drav/ing of a distinction betv/een lawful and unlaw-—
ful delegation of authority by the legislature is not alv/ays
an easy task. The most-often-quoted statement of the distinction
is found in Field v. Clark, supra, in which the United States
Supreme Court, quoting the Supreme Court of Ohio, stated:
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Tho true distinction . . . is between the
delegation of power to make the law, which
necessarily involves a discretion as to -what
it shall be, and conferring authority or
discretion as to its execution, to be exer—
cised under and in pursuance of the law.

The first cannot be done; to the latter
no valid objection can be made. Id. at
693, 69*1.

Subsequent cases have reaffirmed the proposition that; a legis—
lature may not delegate its constitutional power to legislate
i.e., the power to determine what tl.e law shall be. Peters

v. Frye, 223 P.2d 176 (Ariz. 1950); Tillotson v. Frohmiller,
271 P. 867 (Ariz. 1928); Dixonv. Zick, 500 P.2d 130 (Colo.
1972); Smithberger v. Banning, 262 N.V/. 793 (Neb. 1935); State
v. Davis, 296 P.2d 2*10 (Oregon, 1956); Foeller v. Housing
Authority of Portland, 256 P.2d 752 (Oregon, 1053); State ex
rel 0"Connell v. Yelle, 320 P.2d 1086 (Wash. 1958).

In the present case, the legislature passed a bill
which provides that all "intent" statements that may appear
in the final second FCC report on the budget are to be a part
of the lav/. (Ch. 209, sec. 16(a), SLA 1975). The legislature
then adjourned, 1leaving to its support staff the task of pre—
paring these statements with no subsequent review by the legis—
lature. This procedure amounts to the legislature passing a
law stating "contents to follow"™, and then turning over to its
staff, without legislative review, the function of preparing
the contents.

It is our opinion that this procedure for giving legal
effect to "legislative intent"” statements constitutes a dele—
gation of the legislature®s power to legj late in violation of
Alaska Const., art. 11, sec. 1.

As a further indication of the invalidity of the
legislature®s action here, the following very real possibility
is presented. The final budget bill was sent to the Governor
on June 12, 1975 (1975 H. Jour., p. 1690). The Governor then
had 20 days within which to veto the bill or it would become
law without his signature. (Alaska Const., art. 11, 817)
Yet, there was no assurance that the FCC report containing a
part of that bill would be completed prior to the end of the
20 day period. The Governor®"s alternatives could well have
been: (1) allow to become law or sign into law a bill, some
of the contents of which were unknown to him; or (2) veto the
entire appropriation for state government to avoid the risk.
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In fact, the Legislative Finance Division®"s report was not sent

out until June 30, the day the Governor chose to sign the bill

and only two days before the bill would have become law with—

out his signature. (1975 H. Jour., p. 1707) The Governor®s - v
constitutional powers are hollow indeed if he is to be expected

to sign or veto laws before their contents are presented to him.

E. Amendment of Existing Law

To this point, this opinion has addressed the legality
of the procedure by which the legislature attempted to give
legal effect to statements of "legislative intent"”. Assuming,
however, that the legislature had proceeded (or were to pro-—
ceed) in the manner required to incorporate by reference, the
result would still be the same, because whether or not there
was a proper incorporation by reference, the legislature still
may not use an appropriations bill to make or amend substantive
law.

AS JI17.25.130 and AS 47.25.170 provide that DHSS s
to determine the amount of assistance to be granted eligible
persons under the GR-Med program. This statutory authority
necessarily requires that DHSS make the determination of re—
imbursement rates for hospitals providing'6R-Med care.

The legislative Intent statement 1in question 1is in
conflict with the provisions of AS 47.25.130 and AS 47.25.170
Insofar as it purports to affect the power to determine rates
which it had delegated by statute to DHSS. By the standard
cannons of statutory construction, this later expression of the
will of the legislature, were it valid, would constitute an
implied repeal of the above statutory provisions to the extent
that they conflict with the "legislative intent” statement in
question.

The question that arises 1is, can the legislature
amend statutory law by 1incorporating into the general appropriations
bill an as yet unpublished committee report containing the
amending language?

There is no doubt that the legislature could amend
the two statutory provisions cited above, either 1in accordance
with the amending rules of the Uniform Rules of the Alaska State
Legislature or by enacting legislation containing the terms of
the intent statement and thereby amend by implication. The
legislature cannot, however, amend substantive.law by an ap-—
propriations bill.
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Article 11, section 13 of the Alaska Constitution
provides that appropriation bills "shall be confined to approp—
riations™. The Alaska Supreme Court has never addressed the
question of what elements constitute "appropriations™. Courts
of other jurisdictions having similar constitutional provisions
have held that certain conditions or limitations may properly be -
attached to appropriations in a budget bill. State ex rel.

Sego v. Kirkpatrick, 524 P.2d 975 (N.M. 1974); State ex rel.
Holmes v. State Board of Finance, 367 P.2d 925 (N.M. 1961);
State ex rel. Lucero v. Marron, 128 P. 480 (N.M., 1912). The
holding of each of these cases 1is that such conditions or
limitations are acceptable so long as they are germane to the
appropriation to which they are attached. There 1is, however,
a limit to such conditions. Faced with an appropriation bill
containing a condition fixing salaries, the Missouri Supreme
Court stated:

An appropriation bill 1is just v/hat the
terminology Imports, and no more. Its sole
purpose is to set aside moneys for specified
purposes, and the lawmaker 1is not directed
to expect or look for anything else in an
appropriation bill except appropriations.
As to these he is charged by the Constitu—
tion to look and watch for two things: ()
The various subjects of the bill; and (b)
the account or accounts for which the pay-—
ment of the State®s moneys are being set
apart . , . Here we have an appropriation
act which not only appropriates money for
the various subjects embraced therein, but
which attempts to fix and regulate all
salaries affected by the act which either
have not been fixed by any statute, or not
definitely fixed, which would include all
salaries where the maximum alone was named.
That the legislature has the right by
general statute to fix salaries is beyond
question, but has it the right bo do so by
means of an appropriation act? VJ think
not. State ex rel. Hueller v. Thomnson,
289 S.W. 33~, “840-4.1 (Mo., 1926).

Article 4, section 25 of the Missouri Constitution
is substantially the same as article 1l, section 13 of the Alaska
Constitution, quoted supra, 1in that it limits appropriation
bills to appropriations! The reason for such a provision was
succinctly addressed by the Thompson court:
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As has been observed in well-reasoned cases,
if the practice of incorporating legislation of
general character 1in an appropriation bill should
be allowed, then all sorts of ill conceived,
questionable, if not viscious, legislation could
be proposed with the threat, too, that, if not
assented to and passed, the appropriations
would be defeated. Id., at 3**1.

A second factor, present in the instant case but not
in Thompson, lends additional support to the result reached
by the Missouri Supreme Court. By. incorporating the "intent"
statement of the FCC report into the budget bill, the legislat
has in effect amended AS *17.25.130 and AS 47.25.170, and chang
DHSS policy of 100# reimbursement to hospitals, without any

1976

ure
ed

notice to the institutions which are affected by such a change.

In the absence of such notice, required as to subject 1in the
title to each bill, Alaska Const., art 11, 813, hospitals were
given noopportunity to express their position or to present
to their representatives in the legislature their views as to
the wisdom of such legislation. This notice, both to members
and the affected public, 1is, of course, the very purpose of
the requirement contained 1in article -Il, section 13, of the
Alaska Constitution. United States v. Hardcastle, 10 Alaska
25*1 (19**2); Industrial Development Authority of Pinal County

v. Nelson, 509 P.2d 705 (Ariz. 1973); Bensakey Tp. School DlIst.

v. County G®¥m"rs of Bucks County, 303 A.2d 258 (Pa. 1973).
F. Effect on Governor®"s Veto Powers

We believe that the above more than suffices to ans-
"wer the question you have presented. Should any doubts remain
v/e raise an additional problem engendered by the legislature®s
action 1in this matter.

Article 11, section 15 of the Alaska Constitution
provides:

The governor may veto bills passed by the
legislature. He may, by veto, strike or reduce
items in appropriation bills. He shall re—
turn any vetoed bill, with a statement of his
objections, to the house of origin.

Prior case law has established that the Governor can
not veto conditions attached to an appropriation and leave onl

y
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the appropriation standing. Weldon et al. v. Ray et al., Op.

No. 202-57321 (lowa, May 12, 1975); State ex rel. Sego v.
Kirkpatrick, supra at 981. In the normal situation, the Governor
must decide whether the conditions attached to a particular ap--
propriation are so onerous as to necessitate a veto of the

entire appropriation.. Given such a situation, the Governor |Is
most apt to allow an appropriation to stand, notwithstanding
attached conditions with which he disagrees, 1in order to as-—
sure the funding of the subject of the appropriation. The
situation in the present case is somewhat different.

The Governor 1is here presented with two alternatives:
(1) veto the appropriation and thereby jeopardize the existence
of the GR-Med program; or (2) allow existing law to be amended
by a provision which, were it in a separate bill, he would veto.
This presents the very situation wh.ch the single-subject rule,
Alaska Const, art. 11, 813, was intended to prevent, that is,
where a legislator or governor 1is compelled to accept a pro-—
vision he does not favor in order to get one that he does favor.
It is also, unquestionably, one of the reasons for the rule
that an appropriations bill may include only appropriations.
Alaska Const., art. 11, 813. See, Suber v. Alaska State Bond
Comm. , *11*1 P.2d 578 (Alaska, 1976); Washington State School
Director®s Ass"n v. Department oi. Labor and Industries, 510
P.2d bib (Wash. 1973).

We are, therefore, of the opinion that the "legislative
intent” statement in question, as well as all other such state—
ments of the second PCC report on the budget bill, do not pos—
sess any legal force or effect. The court®s statement in State
V. Culver, supra, involving tne attempted Incorporation by re—
ference of the National Electrical Code, is equally applicable
to the incorporation by reference of "legislative Intent"”
suatements.

IT the Legislature desires "=
to adopt a rule of the National Elec-
trlcal Code as a lav; of this state,
it should copy that rule, and give it
a title and an enacting clause, and
pass it through.the Senate and the
House of Representatives by a consti—
tutional majority, and give the
Governor a chance to approve or
veto it, and then hand it over to
the secretary of state for publica- -
tlon. Id. at 361.

The purpose of this opinion has been to examine the
legal force of a statement of "legislative intent” and thereby
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assist your department in assessing the strength of its posi—

tion in the face of a threatened lav/ suit. Though it is our
opinion that the statement in question has no legal force, we

do not mean to imply, nor should it be inferred, that your
department should not comply with it. Because the "legislative -V
intent” statement is not legally cognizable as an expression

of the legislature™ will, it does not mean that the statement

is not in fact an expression of that will.

Should you choose to implement a policy of Qo% re—
imbursement "o hospitals providing GR-Med assistance, you must
adopt a regulation to that effect pursuant to the Administrative

Procedure Act. You may also, v/ish to resolve the matter by
asking the legislature to set the policy by amending the basic
GR-Med statute. Ve will be pleased to have such legislation

drafted and introduced if that 1is your wish.
Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
Richard M. Burnham
Assistant Attorney General

RMBrjf



Lake O tis Clinic, Inc.
POST OFFICE BOX 4-S539
ANCHORAGE. ALASKA 99509

907 «277-6219

June 28*1976

Mr. Palmer McCarter

Director

Department of Community & Regional Affairs
Division of Local Government Assistance
State of Alaska

Pouch B

Juneau/ Alaska 99811

Re: Revenue Sharing Regulations
Dear Mr. McCarter:

The material you forwarded to me concerning the Revenue Sharing regulations proposed
was received on June 24" and I thank you for it.

Comments concerning the regulations are as follows:
© HOSPITAL CONSTRUCTION AID:

@ - (© : The law calls for total project costs® but this regulation (C)
would change that to some project costs. | don"t think.this is the
legislative intent™ nor would it appear from reading the statute that the
Department was authorized to change the law. We would of course
appreciate attention to this point.

@ - (D) : 0n reading the statute » there certainly is no lack of clarity
that the Revenue Sharing funds could flow directly to a facility sponsor
whether in municipality or outside a municipality . The statute appears

to very clearly permit a choice. The regulation proposed would eliminate
that choice and require all revenue sharing funds to go to the municipality.
That would not appear to be legislative intent,

It would please me a great deal if the Department would take these observations
into consideration prior to adopting the regulations.

Sincerely*

mfb:bp

NI CF COMMUNITY
SS;WiGIOITAL /-mJSTUKS
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12.
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ScR 13 oer 0 tfSIA/f

SCR 14

AS 43.18.010(h)

AS 43.18.010(]j)

19 AAC 30.020(9)(CH)(D)

19 AAC 30.140(3)

AG"s letter to Dept of HESS, 8/28/72, approving
HESS®"s use of Hill-Burton Regs, as a guideline

in determining "total project costs" re: AS73.18.010(j)
AS 43.18.100

AS 43.18.300

AS 46.03.030

Hill-Burton Regulations

Memo to Chairman, Senate C&RA from AA, Senate C&RA
plus attachments 1-14

ATTACHMENTS
SB 42
CSSB 42 (Local Government)
CSSB 42 (HEW)
CSSB 42 (Finance)
HCS CSSB 42
CSSB 42 (Finance) am H
HCSSB 383 am H, p.10, line 26, Ch 71, SLA 72
HB 42, p.2, line 14
CSHB 42, p.2, line 11
CSHB 42 (HESS) p.2, line 13
CSHB 42 (Finance) p.2, line 8
CSHB 42 (Finance) am S, p.2, line 11, Ch 87, SLA 73
Ch 127, SLA 1974
Ch 265, SLA 1976



Hill-Burton Allowable and Non-Allowable Cost

N(exceptions)

Acquisition
of Site

Site
Clearance

Relocation
of Utilities

Sidewalks
Driveways
Parking Areas
Landscaping

Underground
Sprinkler System

Connection
to Utilities

Off-Site
Improvements

Advertising

Insurance
Coverage

Architects”
Fees

Consultant
Fees

Inspection
Equipment

Surplus
Property

Donated Land,
Equipment,
Services

Bonus Payments
to Contractor

Non-Allowable

Allowable

Non-Allowable

Allowable

Allowable

Allowable

Allowable

Allowable

Allowable

Non-Allowable

Allowable

Allowable

Allowable

Allowable

Allowable

Allowable

Allowable

*

*

Non-Allowable

Non-Allowable



Hill-Burton Allowable and Non-Allowable Cost (2)

Damage

Judgments

Against

Sponsor Non-Allowable

Maintenance
of Records Allowable

Sales Tax Allowable

Space for the
Private Practice
01 Medicine Non-Allowable

Space to be

Leased to

Radiologist

or Pathologist Allowable

Space for
Revenue
Purposes Non-Allowable

Space and

Equipment

for Religious

Activities Allowable

Fund Raising

Expenses-——

Memorial

Plaques Non-Allowable

Public Health

Facilities 1in

Private

Nonprofit

Hospitals Non-Allowable

Legal
Councills
Fees Non-Allowabl.e

Gift Shops
Flower Shops
Snack Bars Allowable

Unfinished
Space Non-Allowable

*(exceptions)



Books
Television

Short-term
Care Facilities

Long-term
Care Facilities

Nurses”
Dormitory

Fallout
Protection

Housing
Staff for
Nursing Home

Pictures
and Murals

Floor
Finish
Materials

Quarters
for Residents
and Interns

Costs
Allowable
and Not
Allowable 1in
Guaranteed
Loan and
Direct Loan
Proj ects

(exceptions)

Allowable =*

Allowable

May Be Allowed

May Be Allowed

May Be Allowed

Allowable

Non-Allowable *

Non-Allowable *

Allowable *

Allowable *

Non-Allowable

Hill-3urton Allowable and Non-Allowable Cost (3)

*



HOSPITAL CONSTRUCTION AID at $2500 per "ed

Applicant Approved

Fiscal Year 1977
Municipality of Anchorage
City of Fairbanks

Fiscal Year 1976

Greater Anchorage Area
Borough before unification

Municipality of Anchorage
after unification

Petersburg
Fiscal Year 1975

) Greater Anchorage Area
A\ Borough

Lake Otis Clinic
w1,
Kenai Peninsula Borough

< City & Borough of Juneau.

I- Fairbanks North Star
A\ Borough

& Tyl . ,
. Fiscal Year 1974
City & Borough of Juneau

Fairbanks North Star
Borough *

Greater Anchorage Area
“ Borough

Kenai Peninsula Borough

Grant
Entitlement

810,000

70,000

194,685

740,315

4,116

319,596

312,500
29,243
545

12(328

6,751

152,708

343,446

52,921

Cost of
Services

10,500

3,071

41

925

Total
Entitlement

810,000

80,500

194,685

740,315

4,116

319,596

312,500

32,314

586

13,253

6,751

152,708

343,446

52,921

Prorated
Entitlement

775,477

77,069

194,685

740,315

4,116

319.596

312,500

32,314

586

13,253

6,206

142,380

315,719

48,649



HOSPITAL CONSTRUCTION AID at $2500 per bed

Applicants Approved
Fiscal Year 1973
City & Borough of Juneau

Fairbanks North Star
Borough

Greater Anchorage Area
.Borough

Kenai Peninsula Borough
Fiscal Year 1972

Fairbanks North Star
Borough

Kenai Peninsula Borough

City & Borough of Juneau

Grant
Entitlement

86,994

250.000

100.000

75,000

290,000

79.L75

167,500

Cost of
Services

Total
Entitlement

86,994

290,000

100,000

75,000

290,000

79,175

167,500

Prorated
Entitlement

80,243

267,496

92,240

69,180

289,796

79,119

167,382
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August 28, 1972
The Honorable Frederick McGinnis JO POjgrQ
Commissioner
Department of Health and Social m 11 -Uj
Services
Juneau, Alaska 99801 ]
SIMJ] 8.1, pi
Dear Commissioner McGinnis: —LNHJUH§Jp
You have asked our opinion of whether your present
method of determining "total project costs" of eligible medi—
cal construction by relying on promulgations of the Depart—
ment of Health, Education and Welfare pursuant to Title VI
of the Public Health Services Act as amended, meets the re—
quirements of AS *J3.18.010(j) .- It is our opinion that the
use of these promulgations 1is within the scope of your dis—
cretion in the administration of this progranm.
AS *13.18.010(J) states as follows:
If construction of a facility began after
January 1, 1968 and state matching aid for
construction approved for payment to the local
government or other facility sponsor constitutes
less than 25 per cent of the total project cost>
the state shall pay to the local goverment or
other facility sponsor each fiscal year a sum
equal to $2,500 a bed for the maximum number of
beds provided for in the construction design of.
the facility. State aid provided for in this
] subsection shall continue until the local govern—
It? » e 1377 ment or other facility sponsor has received an
amount which, combined with state matching money
or construction o e facility, equals per
Com 5ﬁHTr?S"(I)eflce f tructi f the facilit Is 25
g cent of the total project cost. No funds received

for construction shall be used for any other

purpose. (Emphasis added)

As AS *>3«18.010(jJ) is the state counterpart of Title
VI of the Public Health Services Act, *12 USCA 201 et seq., it is

appropriate that you may, foi'"w standards promulgated in inter-
pretation of that Act. To read the term "total project costs
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The Honorcible Frederick McGinnis August 29, 1972
-2 ~

as used in AS 43.18.010() literally would mean allowing all
costs even if lavish/ wasteful or illegal. Since clearly that
could not have been what was intended v/hen the legislature enacted
this section/ your department has the implied duty to allow only
those costs which are in line with the statutory purpose of this
section. In this case, since no statutory guidelines are set
out, you have broad discretion to define the meaning of such
terms in accordance with the statutory purpose. Naturally then,
these rules of the Department of Health, Education and Welfare,
interpreting 42 USCA 201 et seq., may be used to assist you 1in
defining the meaning of these statutory terms. In this case,
however even more evidence of the legislature ™ intention in
passing AS 43.18.010 (J) can be seen by looking at similar state
grants for other purposes.

AS 43.18.100 granting aid for school construction goes
into great detail to specifically provide for the meaning of
"costs of school construction."” AS 43.18.100(f)(2). Since no
mention of these i1tems is made in AS 43.18.010 (jJj) it is reasonable
to assume that they were not intended to be included in the compu—
tation of "total cost"™ under that section and this is the general
effect of following the Federal regulations.

Similarly in AS 43.18.300 providing grants for the construe
tion of Community Facilities, express allowance is made for the
cost of "feasibility studies". This term is unnecessary if""cost
of construction” were to be read literally;. Again, since.no
similar language 1is included in AS 43.18.010 (j) it can be assumed
that these costs were also not to be included.

Finally, in AS 45.03.030(b) providing funds for the cost
of water systems, it is provided that the amount received is com—
puted on the basis of those costs "not borne by the federal govern—

ment". In this case, the regulations you are relying on in effect
specifiesfthose costs which will not be borne by the federal govern—
ment. IT it were the legislature®s intention in passing AS 43.18.

010 (J) to pick up those costs not borne by the federal government,
it would have added a similar phrase to that in AS 46.03.030(b),
particularly as these two sections were before the legislature
during the same session and were passed within a few days of one
another.

In conclusion, it is v/ithin the scope of your administrative
discretion to utilize the guidelines promulgated by the Department
of Health, Education and Welfare in defining the term "total pro—
ject cost" of eligible medical facilities under the provisions of
AS 43.18.010(J) -

Very truly yours,

JOHN E. HAVELOCK
ATTORNEY GENERAL

By
Assistant Attorney General

PAM:ss



DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE
Public Health Service
Rockville, Maryland 20852

August 12, 1971

HEALTH GRANTS MANUAL NOTICE
S-110 FOR TITLE 2, CONSTRUCTION AND MODERNIZATION
OF HOSPITALS AND MEDICAL FACILITIES

To: Department of Health, Education, and Welfare Regional
Offices and State Agencies Concerned with the Administration
of Title VI of the Public Health Service Act, as amended

Subject: Transmittal of Part 24-2, Project Costs in Which the Federal

Government Can and Cannot Participate

Attached is Part 24-2 of the Health Grants Manual. This revision supersedes
Part 24-2 dated April 11, 1967.
Filing Suggestion

Remove Part 24-2 dated tached
Part 24-2 dated August

Director, Heqfth Care
Facilities Service



PHS
Health Grants Manual

24-2.1
Purpose

24-2.2
Definitions

Necessary
Costs

Pick-up
Projects

S-110

Part 24-2
Project Costs In Which the Federal
Government Can and Cannot Participate

24-2.1 Purpose
24-2.2 Definitions

24-2.3 Costs Allowable and Nonallowable
for Federal Participation
24-2.4 Costs Allowable and Nonallowable

in Guaranteed loan and
Direct Loan Projects

The purpose of this Part is to define necessary/costs and
establish principles for determining costs which are and
are not allowable for Federal participation or which may
or may not be included in guaranteed loans or direct loans
in the construction and modernization of projects under
Title VI of the Public Health Service Act, as amended.
This Part does not treat other factors which affect the
approvability of applications.

A. Only costs which are determined to be necessary
costs of construction or modernization can be
approved for Federal participation. Costs resulting
from construction or modernization which are
excessive, elaborate, or not appropriate to the
specific needs of the facility ore not allowable.

B. For pick-up projects, Federal participation is
limited to the cost of completing the facility.
(Phased construction does not connote a pick-up
project). The uncompleted portion consists of
the following: i
1. Actual construction work to be completed

which includes building materials and fixed
equipment delivered to the site but net yet
incorporated in the building;

page 1 8/12/71



PHS
Health Grants Manual

24-2.2 Definitions (cont'd)

Pick-up Projects (cont'd)

Incurrence
of Costs

24-2.3

Part 24-2
Project Costs in Which the Federal
Government Can and Cannot Participate

2. Movable equipment to be delivered;

3. Services to be rendered in connection
with the uncompleted construction and
equipping of the project.

4. Project construction costs have been
incurred v/hen there is an uncondi-
tional obligation to pay for work which
has been performed or services rendered.
An unconditional obligation to pay arises
when work has been performed or services
have been rendered in accordance with
the terms of the contract. In the case
of equipment costs, fixed equipment
costs are incurred when such equipment
has been installed, and movable equip-
ment costs are incurred when such equip-
ment has been delivered to the possession
and control of the applicant.

Costs Allowable The following are project costs in which Federal parti-
and Not Allowable cipation may and may not be allowed. This list is

for Federal not exhaustive but includes costs which will be most
Participation frequently encountered:

Definition
of Site A.

S-110

Site is the tract or plot of land on which the facility
is or will be located and which is required for the
construction and operation of the facility and

which is defined in the approved application.

page 2 8/12/71
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Health Grants Manual

Part 24-2
Project Costs in Which the Federal
Government Can and Cannot Participate

24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)

Acquisition
of Site

Site
Clearance
Relocation
of Utilities
Sidewalks
Driveways
S-110

The cost of the site, including acquisition costs
such as title search, title clearance and settlement
fees, is not allowable, except that the portion of
the site on which a public health center is located
is allowable. (The cost of the site survey and soil
investigation for a public health center or other
project is allowable).

It will not be necessary to clear the site of encum-
brances, such as easements and rights-of-way,
provided they do not interfere with the building
or its appurtenances. If the site is to be cleared
of existing buildings and improvements, such as
overhead power transmission lines and under-
ground water, gas or sewerage lines, the cost

is allowable, provided an allowance for salvage

is reflected in the bid of the contractor who
performs the work.

The cost of relocating utilities and services
including acquiring rights-of-way, easements or
other interest in land at either the new or old
location of the utilities is not allowable.

The cost of sidewalks necessary for the use and
operation of the facility and those necessary to
connect sidewalks on the site with adjacent public
facilities, such as roads and sidewalks, is allowable
even though such connecting links extend beyond
the site line.

The cost of driveways located on the site and those

necessary to connect with public roads which are
contiguous to the site is allowable. (See "J" below)

page 3 8/12/71
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Health Grants Manual

Part 24-2
Project Costs in Which the Federal
Government Can and Cannot Participate

24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)

Parking Areas

Landscaping

Underground
Sprinkler System

Connections
to Utilities

S-110

The cost of constructing parking areas on the site,
including multistory and subterranean parking which
is essential to the operation of the facility, is
allowable. In the case of multistory and subterreanean
parking, the sponsor must clearly indicate in the
application (1) that the size and the nature of the
area are necessary to serve the project under con-
struction, and (2) that other suitable parking areas
are not available or that the cost of acquiring such
areas is prohibitive.

The cost of landscaping, including architectural
service, seeding, sprigging or sodding of the site
and the planting of trees and shrubs is allowable
to the extent that the cost is reasonable. The
cost of such service is to be reviewed on an
individual basis.

The cost of installing an underground lawn sprinkler
system is allowable.

The cost of connecting to utilities is allcv/able,
provided such utilities are located in streets,
roads, or alleys contiguous to the site. If the
building site is disfintly located with respect to
public roads or streets so that excessively long
utility and driveway connections are required
between the building site and the public road,
the cost of the excessive utility and driveway
connections will not be allowable for Federal
participation.

page 4 8/12/71
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Health Grants Manual

Part 24-2
Project Costs in Which the Federal
Government Can and Cannot Participate

24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'c!)

Off-Site
Improvements

Advertising

Insurance
Coverage

Architects’
Fees

S-110

The cost of off-site improvements such as roads,
sidewalks, and utilities including sewer lines
extending beyond the public streets immediately
adjacent to the project, is not allowable.

Advertising costs incurred in obtaining competi-
tive bids are allowable.

The cost to the project sponsor of insurance coverage
during construction is allowable.

Allowable insurance costs include the following:
1. The cost of the sponsor's liability insurance.

2. The cost of insurance covering construction in
the event the insurance is carried by the
sponsor rather than the contractor.

3. The cost of insurance carried by the sponsor
to protect equipment purchased by the sponsor
against loss or damage.

The cost of architectural services rendered in
connection with the project as approved is
allowable. This includes the cost of plans and
specifications prepared by State or political
subdivisions in cases where such agencies are
the sponsors of approved projects.

The architect's fee may be based on a contract

between the architect and the sponsor setting forth
the M7 rvices to be provided and the manner in
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24-2.3 Costs Allowable and

Architects' Fees (cont'd)

Consultant 0.
Fees

S-110

Project Costs in Which the Federal
Government Can and Cannot Participate

Not Allowable for Federal Participation (cont'd)

which the total fee will be determined. The
architect may also be engaged on a payroll basis.
In those cases where plans and specifications

are prepared by a public agency, the cost may
be established by fee or by computation of actual
cost to the agency concerned.

Regardless of the manner in which the fee is
determined, Federal participation is limited to
an amount which is commensurate with accepted
fees within the area.

Payments to the architect for work which is not

a part of the approved project, abandoned work,
or work not put under contract and any payment
to the architect which is not provided for in the
architectural contract are not allowable.

Consultant fees are allowable for financial
feasibility studies and to the extent that they
relate to the construction or equipping of the
project. The cost of conducting feasibility
studies to determine need for construction or
modernization of a facility is not allowable.

Any portion of a consultant's fee which involves
services performed in developing operational
procedures, staffing the facility, or other
functions not related to the construction and
equipping of the facility is not allowable.

page 6 8/12/71
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Part 24-2
Project Costs in Which the Federal
Government Can and Cannot Participate

24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)

Inspection

Equipment

S-110

The cost of supervision and inspection
provided by the architect or an employee
of the applicant at the site to insure that
the completed work conforms with approved
plans and specifications is allowable.

In those cases where the State or political
subdivision is the approved applicant and
supervision and inspection services are
performed by such State or political sub-
division, reasonable costs of such services
are allowable.

The actual cost of all essential initial equip-
ment, and equipment for the purpose of
providing a service not previously provided
in the community, purchased (delivered to
the control of the applicant) for the approved
project after the filing of the initial part of
the application with the regional office is
allowable. Such costs include the cost of
transportation, storage and placement of
equipment. The cost of reconditioning
equipment which will be used in the project
isallowable. The cost of donated equip-
ment is not allowable.
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24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)
Equipment (cont'd)

Essential initial equipment may include
equipment made necessary by the expansion,
remodeling, alteration, and modernization
of an existing building, even though the
equipment may not be located in expanded,
remodeled, altered or modernized areas,
except that equipment may not be located
in areas that do not comply with the

safety requirements of Appendix A of the
Regulations.

The cost of equipment which is being
purchased through a conditional sales
contract is not allowable. If the hos-
pital can demonstrate that the contract
has been completed and title transferred
to the applicant, the cost of the equip-
ment is allowable. Purchases under other
installment sales contracts where the
applicant is owner of the equipment
including those in which there is a
chattel mortgage are allowable. The
determining factor is whether the appli-
cant owns the equipment or whether the
vendor owns the equipment.

Surplus R. Costs incurred by the sponsor in packing,

Property handling, and transporting Federal surplus
equipment are allowable.
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Project Costs in Which the Federal
Government Can and Cannot Participate

24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)

Donated Land,
Equipment,
Services

Bonus Payments
to Contractor

Liquidated
Damages

Damage
Judgments
Against
Sponsor

S-110

The value of donated land, material, equipment,
or services including donated labor is not allowable.
If a rebate or refund is received from a firm or
individual from whom the material, equipment,
land or service was purchased, only the net cost
to the sponsor may be allowed. This does not
mean that individuals, business firms, or other
organizations from whom a sponsor makes purchases
may not make a donation to the building fund.
However, such a donation may not be related to
the sale or rendering of a service if the sponsor
claims such costs for Federal participation.

Bonus payments made by the sponsor to the contractor
for completing work in advance of a specified time
are not allowable.

Any amounts collected by sponsors on bid bonds of
defaulting bidders or as liquidated damages for
failure of a contractor to complete the work on
time shall be disregarded in determining the

cost of construction for the purpose of calcu-
lating the Federal share.

Expenses incurred as damages arising out of the
construction or equipping of the project, whether
established by judicial determination, arbi-
tration, negotiation, or otherwise, are not
allowable.
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Project Costs in Which the Federal
Government Can and Cannot Participate

24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)

Maintenance W.
of Records

Sales Tax X.
Space for the Y.

Private Practice
of Medicine

Space to be Z.

Leased to
Radiologist
or Pathologist

Space for AA.

Revenue
Purposes

Space and BB.

Equipment
for Religious
Activities

TT?T~

Costs incurred by the project sponsor in the pre-
paration and maintenance of administrative,,
technical, fiscal and accounting records in
connection with the approved project are
allowable.

The nonrefundable sales tax and Federal excise tax
which a project sponsor pays in connection with
constructing and equipping an approved project
are allowable.

The cost of office space intended solely for the
conduct of the private practice of medicine or
dentistry is no* allowable.

The cost of space to house the radiology and
pathology services of the hospital ond the equip-
ment therein which is to be leased for operation
to a radiologist or pathologist is allowable
provided the hospital retains authority to control
the purposes for which the space is utilized in
order to insure that services to be provided in
such space are consistent with the needs and
requirements of the hospital and the community
which it serves.

Costs for office and other space constructed solely
for revenue purposes or for the convenience of

the occupants as contrasted with the operation

of the facility are not allowable.

The cost of space and equipment for the provision
of spiritual or religious services to patients and
staff in eligible medical facilities is allowable
where appropriate to the type of facility involved
and reasonable in amount.
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Project Costs in Which the Federal
Government Can and Cannot Participate

24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)

Space and Equipment for Religious Activities (cont'd)

Fund Raising
Expenses —
Memorial
Plaques

Public Health
Facilities in
Private
Nonprofit
Hospitals

Legal
Counsel's
Fees

Gift Shops

Flower Shops
Snack Bars

Unfinished
Space

S-110

CC.

DD.

EE.

FF.

GG.

Costs of any distinctly sectarian or denominational
features of construction or the cost of equipment
characteristic of, or peculiar to, any sect or
denomination are not allowable.

Costs incurred by the sponsor in raising the non-
Federal share of the cost of the project are not
allowable. This includes memorial plaques
inscribed with the names of persons, business
firms or other organizations, or book of remem-
brances used to give recognition to contributors.

The cost of constructing and equipping facilities
in a private nonprofit hospital which are intended
for the provision of public health services by State
or local health departments is not allowable.
(Comptroller General's opinion).

Costs of legal services are not allowable other than
those incidental to the acquisition of sites for
public health centers. (See 24-2.3B).

The cost of space and equipment providing gift
shop, flower shop, and snack bar services is
allowable. The need for and size of such space
is to be reviewed in the Fght of patient needs
and operation of the facii.ty.

The cost of any unfinished or partially finished space
is not allowable. This doer, not include space in a
basement, unfinished or partially finished, resulting
from excavation work necessary for the construction
of the building in conformance with the approved
plans and specifications.
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24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)

Books HH.

Television I

Short-term
Care Facilities

Long-term
Care Facilities

Nurses'

Dormitory

Fallout JJ.
Protection

Housing KK.

Staff for
Nursing Horne

S-110

The cost of reference books to be used by the
professional and technical staff is allowable.
Purchase of these books is restricted to those
which are essential and necessary to the need
and operation of the facility. The cost of other
books, periodicals and subscriptions to journals
and magazines for either patients or staff is not
allowable.

The cost of purchasing and installing television
systems, including the antenna system, is allowable.
A closed television system is allowable where the
program of the facility justifies such a system.

1. Federal participation may be allowed in the
cost of television sets for day rooms and
patient rooms.

2. Federal participation may be allowed in the
cost of television sets for day rooms and
patient rooms.

3. Federal participation may be allowed in the
cost of a television set for the main lounge.

Costs in providing reasonable radiation fallout
protection including the cost of space necessary
to the establishment of a radiation monitoring
station are allowable.

The cost of quarters to house staff of a nursing

home is not allowable. The cost of limited quarters
for a nurse on 24-hour duty may be allowed in an
approved project.

page 12 8/12/71



PHS

Health Grants Manual

Part 24-2
Project Costs in Which the Federal
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24-2.3 Costs Allowable and Not Allowable for Federal Participation (cont'd)

Pictures
and Murals

Floor
Finish
Materials

Quarters
for Residents
and Interns

24-2.4
Costs
Allowable
and Not
Allowable in
Guaranteed
Loan and
Direct Loan
Projects

S-110

LL.

MM.

NN.

The cost of the painting of murals is not allowable.
The cost of pictures is allowable to the extent that
the number and cost are reasonable.

The cost of only one type of floor finish material
is allowable in any room or area. Thus the cost
of carpeting installed on a bare concrete slab

is allowable while the cost of carpeting installed
on a resilient tile surface is not allowable.
Decorative rugs of less than room size are
exempted from this requirement. (Soft flooring
material such as carpeting and resilient tile must
have a flame spread rating as required by Public
Health Service publication No. 930A-7).

The cost of quarters for residents and interns whether
located in the hospital building or in a separate
building is allowable. The cost of quarters to

house families of residents and interns is not
allowable. (Housing for the nursing staff of a
hospital is also allowable. See Part 24-1).

The guidelines set forth in 24-2.1 through 24-2.3
of this Part apply to projects involving guaranteed
loans or direct loans.

Costs incident to the loan such as legal fees,
financing fees, or interest during construe;ion
are not allowable.

Loans guaranteed by HEW or direct loans made by
HEW cannot be used to refinance an existing
indebtedness.
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24-2.4 Costs Allowable and Not Allowable in Guaranteed Loan and
Direct Loan Projects (cont'd)

NOTE:

Applicants who seek guaranteed loans or direct loans
must arrange for financing during construction (short
term financing including interest). While a commit-
ment will be made by HEW upon initial approval of
an application to guarantee a loan or to make a
direct loan, as the case may be, the actual guarantee
or purchase of bonds with payment of interest subsidy
will not be effected until construction of the project
is compieted.
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Title 42— PUBLIC HEALTH

Chapter I— Public Health Service, De-
partment of Health, Education, and
W elfare

t SUBCHAPTER D— GRANTS

PART 53— GRANTS, LOANS AND
LOAN GUARANTEES FOR CON-
STRUCTION AND MODERNIZATION
OF HOSPITALS AND MEDICAL
FACILITIES

. OnJuly 29, 1971, a notice of proposed

rule making was published In the

Federal Regeter (36 F.R. 14016) pro-
posing a revision of 42 CFR Part 53
relating to grants, loans and loan quar-
antees for the construction and modern-
ization of hospitals and medical facilities
under Title VIofthe Public Health Serv-
ice Act (42 U.S.C. 291 et seq.).

Interested personswere Invited to sub-
mit, within 30 days, written comments,
suggestions or objections regarding the
proposed regulations.

A number of responses were received.
Tho substance of these comments, and
the Deportment’s response thereto, Is
summarized below.

Changes have been made in the final
regulations as a result of the following
comments on the proposal:

1 Allotment of direct loan and loan
guarantee funds. It was pointed out that
tho proposed formula for allotment of
loan and loan gunrantee funds to States
did not Include the clement “need for
construction”, which Is required by
statute (see. 622(a), Public Health Serv-
ice Act).

The omission of the element "need for

construction” was Inadvertent. It has
now been Included In the formula
(§ 53,92).

2. Size criteria for mental and tuber-
culosis hospitals. It was suggested that
the 3,000-bed maximum size for mental

hospital projects is contrary to the
Federal policr of encouraging a trend
away from large State or municipal

"warehouses" for the mentally 111 and
that tho 100-bed minimum slzo for tu-
berculosis hospitals Is contrary to tho
policy of tho program to Include neces-
sary TB beds ns units of general hos-
pitals, rather than as separate entitles.

Tho size criteria for both mental
health and 173 hospitals (8§ 53.102 and
53103 of the proposal) have been
deleted.

3. Review of State plans by arcawidc
health ﬁlanning agencies. It was sug-
gested that, In addition to the review of
individual projects by areawldo health
planning agencies required by statute,
the State plan Itself should be submitted
In draft form to such agencies for review
and comment.

Although this suggested addition has
been program policy sinco January 1971,
It constitutes a step In the plan review
process which should more logically be
Included In the regulations. Accordingly,
a provision has been added (5 53.121?b§)
requiring that the State Hill-Burton
agency submit the State plan and any
modifications thereof In final draft, be-

RULES AND REGULATIONS

fore suKiisslon to the Secretary, to each
agency which has developed an areawide
health plan pursuant to section 314(b%
of the Public Health Service Act wit
respectto an area In the State and, with
respect to any arp? in which there is no
such agency, to the agency administer-
ing the State plan und”r section 314(a)
of the Act.

4. Assurance of reasonable volume of
services to persons unable to pay there-
for. Several comments related to the
assurance which has been authorized
by shatute (section 603(e) (2), PHS Act)
and required by regulation since the pro-
gram's inception, and which was re-
stated In §53.111(b) of the proposal,
with respect to the provision of a rea-
sonable volume of services for persons
unable to pay Jierefor.

Thatassurance Iscurrently the suoject
oflitigation hia numberofsuitsin which
the Secretary has been named or Joined
as a defendant. A new regulation de-
signed to define the scope of the assur-
ance more clearly and to govern Its en-
forcement is under preparation In the
Department and will be published sep-
arately In the near future as a notice of
proposed rule making with Invitation for
public comment. In the Interim, the
assurance of a reasonable volume of serv-
ices for persons unable to pay therefor
has been revised so as to restate the
statutory language, and has been placed
In a separate section (553.111).In addi-
tion, tho provisions relating to commu-
nity service (§ 63.111(a) of the proposal),
nondiscrimination on account of creed
(553111 (c)), Title VIofthe Civil Rights
Act of 1904 (853.112), and nondis-
crimination in construction contracts
<§ 53.113) have been placed In a new
§53.112. as paragraphs (a)(1), (a)(2),
(c), and (b), respectively.

5. Use of 1960 data in determining
poverty areas. Objection was raised to
the fact that “the latest available pub-
lished data from thjBureau of tho Cen-
sus", which State agencies are required
to use In determining rural and urban
poverty areas under §53.129 of tho pro-
posal, Is currently tho data from tho
1900 census— 1970 census data willnotbo
nvailnblo until at least February 1972

To allcvinto this problem, a paragraph
has been added providing that If States
can demonstrate to tho satisfaction of
tho Secretary that the income levels of
familiesin particularareashave changed
sufficiently sinco the date of the latest
available census data to justify changes
in the ranking of such areas, they may
qualify ns rural or urban poverty areas.

In addition, the following comments
were received: .

6. Fifty-year title requirement. Objec-
tion was raised to the requirement that
nn applicant provide assurance that ho
lias or will have a fee simple or other
interest In the construction site sufficient
to assure undisturbed use of the facility
for a period of 50 years (§ 53.128(a) of
the proposal).

Tho 50-year title requirement|s statu-
tory (seesection 15(1),PHS Act).

7. Services IN outpatient facilities. It
wassuggested thata more specific list of
minimum services to bo provided in out-

patient facilities be developed (§ 53.1(J)
of the proposal).

It Is the Department's Judgment that
no inclusion of specific types of outpa-
tient services Is necessary, since the
emphasisis on the comprehensiveness of
such facilities. Policy guidelines specify
that single purpose outpatient facilities
such as alcoholic or narcotic addiction
centers are eligible where they serve one
or more general hospitals within the
same service area under formal written
agreements. This same arrangement has
been made for other types of single pur-
pose facilities elibible Iin the past, such
0s laboratory or laundry facilities to be
used by a number of general hospitals.
Maintaining thisconceptstrengthens the
emphasis on shared services and reduc-
tion of duplication of functions. |

8. "Comprehensive hcu.th care". It
was suggested that the term “compre-
hensive” as used in §53.81(a) of the pro-
posal is too general, and that a list of
basic minimum services should be in-
cluded by way of definition.

"Comprehensive health care" Is delib-
erately left undefined, since it is to be
construed in relation to tho need of a
community/service area. To spoil but a
list of services invites duplication of
those services by applicants hr order to
qualify for assistance. Priority Judgment
will be applied in favor of the applicant
who presents the best program to meet
the largest share of the defined needs.

In addition to the changes described
In paragraphs 1-5 above, a number of

editorial and tech ileal clranges have
been included,
After consideration of all tho com-

ments and suggestions received, the revi-
sion as proposed is hereby adopted, sub-
ject to the following changes:

1 Tho first sentence of §5342 Is re-
vised to read as set forth below.

2. Paragraph (c) of §5384is changed -
by inserting “)" immediately after the
word "section".

3. Subparagraph (2) of §53.92(a) is
revised to read as set forth below.

4. Paragraph (b) of §5394 Is revised
to read assot forth below.

5. Sections 53.102 and 53.103 arc de-
leted, and §53.104 Is renumbered as
§53.102.

0. Subpart L is revised to read as set
forth below.

7. Section 53.121 Is revised to rend as
set fortli below.

0. Subdivision (1) of §53128(1) (2) Is
revised to read as set forth below.

9. Paragraph (c) of §53129 Is re-
designated as paragraph (d) ofsuch sec-
tion. and a new oparagraph (c) Is
inserted.

Effective date. These regulations shall
bo effective upon publication in the
Federal Register (1-0-72).

Dated: December 0, 1971

VernonE.Wilson,
Administrator, Health Services
and Mental Health Adminis-
tration.

Approved: December 30,1971,

EliiotL.Riciiardson,
Secretary.
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Subpart A— Definitions
Boo. P~
631  Definitions.
Subpart B— Distribution of Beds for Acute and
Long-Term lliness (Excluding Mental end
Tuberculosis)

6311 Btato need (standards of adequacy).
63.13 Service areas. }
6313 Taussig general hospital beds and

long-term care beds.
Subpnrt C— Distribution of Tuberculosis Hospital

Beds
6321 State need (standards of adequacy).
6933 Distribution. ) )
6333  Existing tuberculosis hospital bods.

Subpart D— Eligibility, Distribution and Priority of
Beds for the Mentally 1L

Montal health servioes principally for

persons residing In tho commu-

6331

nity.

6333 Mentgl health services not princi-
pally for persons residing In the
community.

6333 Distribution. )

6334 Existing mental hospital beds.

Subpart E— Distribution of Public Health Centers
63-41 Btato need (standards of adequacy).

6343 Distribution.
6343 Existing public health centers.

Subpart F— Distribution of Outpatient Facilities
6331 State need (standards of adequacy).

6333 Distribution (servico areas).
6363 Existing outpatient facilities.

Subport G— Distribution of Rehabilitation
Facilities
6381 Btato need (standards of adequacy).
6383 Distribution. o
63.63 Existing rehabilitation facilities.

Subpart H— Distribution of Moderrinalion Projects
for All Categories of Facilltlos

6371 Determination of need.
63.73 Distribution,
Subpart I— Priority of Projects
6331 (%oneml. ]
6303 lloapitals 1(new construction).
6383 Faculties for long-term cnro (now
i | construction),
6334 'Outpatient facilities (now construc-

ts. tion and modernization).

6308 EtohabUltntlon faculties (new con-
‘$.  structlon).
6388 Public health centers (now con-

r atruction).
6337. Modernization.

Jubpart J— AHohnents for Modernisation Gronle
and for Loons and Loan Guarantees, and Trans-
fer of Slate Allotments

639L Allotments for modernization grants.

6393 Allotments for direct loans and loan
guarantee*.

6333 Transfor of allotments to another

State.
6891Y Tmnafor of grant allotments to an-
other category within a Btato.

Subpart K— Genoral Standards of Construction
and Equlpmonl
63.101 Oonoral,
63103 Size of faculties for long-term oaro.
Subpart L— Services for Persons Unable to Pay;
Community Service; .fondlscrimination

63111 Services for persons urable to pay.
63113 Community service; nondlscrimina-

k . UB

1

f*s-
Tv-

RULES AND REGULATIONS

Subpart M— Methods of Administration of tho
Slate Plan

Bee.

63131
63.133
63.123
63134

63135
63.126

63.127

63.128
63.129

General; review and comment by
areawide health planning agencies.'

Construction program,

Personnel adm inistration.

Pair hearings.

Construction standards.

Minimum standards of maintenance
and operation.

AppUcatlon; submittal; amendment;
processing. )

Assurances from applicant.

Determination of ‘rural or
po,v_ert\{_ areas.

Certification to the Secretary.

urban

and

63.130 .
Bequests for construction payments
63132 Fiscal'and accounting requirements.
63.133 Access by Comptroller General.
c
63135 Good cause for other tiae of facility.
Subpart N— Loan Guarantees and Direct Loons
63.142 Detinitions.
63.143 EIIé;_IbUItY for loan guarantees and
i 0
Approval of applications.
63145 Maximum amount of direct loan or
53140 Forms of evidence of Indebtedness.
Security for loons.
63.148
63140 Length and maturity of loons.
[nterest on direct loans.
63.151
63162 Loan Gunranteo Agreement
Direct Loan Agreement.
63164 W aiver of right of recovery.
Authoiutt: Tho provisions of this Part 53
Health Service Act as amended, 68 8tat. 000,
78 Stat, 451 84 Stnt. 340; 43 UJ3.C. 210,
Subpart A— Definitions
§ 53.1 Definitions.
the some meanings as given them In the
Act. As ured in this part:
(a
Health Servico Act, as amended (42
D.S.C. 231 et seq.).
(
of Health, Education, and W elfare and
any other officer or employee of the De-
Welfare to whom tho authority Involved
has been delegated.
designated by a State pursuant to sec-
tion 004(a) (1) of the Act.
graphic territory from which patients
come or arc expected to come to exist-
proposed public health centers, or exist-
ing or proposed medical facilities (le.,
facilities, rehabilitation facilities), the
delineation of which Is based on such
ural geographic boundaries, and trans-
portation nnd trade patterns, nnd all
to existing or proposed hospitals, public
health centers, or medical facilities.

63.131
for grants.
63134 Notice of change of status of fodllty.
63141 ApF.U.c,abUIIy.
rect loans.
63.144
guaranteed loan.
63.147 Ul
Opinion of legal counsel. "
63.160
Repayment.
53163 Loan closing.
I[ssued under secs. 316, 603, 833(b§,t Public
a
2010, 291J-3(h).
Alltermsnotdefined herein shall have
) "Act” means title VI of the Public
alt
b)"‘Secretary" means the Secretary
partment of Health, Education, and
(c) “State agency” means tho agency
(d) "Servico area” means the geo-
ing or proposed hospitals or existing or
facilities for long-term care, outpatient
factors as population distrlbuton, nat-
parts of wlilch are reasonably accessible
When appropriate, Interstate areas may

183

be formed with the mutual agreement
ofthe States concerned.

(e) “Hospital" means general, tuber-
culosis, mental, and other types of hos-
pitals, ijid related facilities such as
laboratories, outpatient departments,
nurses’home facilities, extended care fa-
cilities, facilities related to programs for
home health services, self-care units,
education or training facilities for health
professions personnel operated as an In-
tegral port of a hospital, and central
6ervico facilities operated In connection
with hospitals, but does not Include any
hospital providing prim arily domiciliary
care. o

(f) “General hospital* means any
hospital for short-term Inpatient medi-
cal or surgical care of Iliness or Injury,
which may include obstetrical care.

() “Mental hospital” means a hos-
pital (Including long-term care, Inten-
sive care, or both) for the diagnosis and
treatment of mental Illness.

(h) “Tuberculosis hospital” means a
hospital for the diagnosis and treatment
of tuberculosis,

(1) "Facility for long-term care”
means a facility (Including on extended
care facility) providing com munity serv-
ice for Inpatient care for convalescent or
chronic disease patients who require
skilled nursing carc and related medical
services - ,

(1) Which is a hospital (other than a
hospital prim arily for the care and treat-
ment of mentally L or tuberculosis pa-
tients) orls operated In connection with
a hospital, or

(2) In which such nursing care and
medical services are prescribed by, or are
performed under the general direction
of, persons licensed to practice medicine
or surgery In the State. Institutions
furnishing primarily domiciliary care
arcnotIncluded.

"Chronic disease hospitals” and “nurs-
ing homes” as used In the document
"General Standards of Construction and
E7uipmentforHospita|and Medical Fa-
cilities," Incorporated by reference In
{ 53.101(a), constitute “fnclltles
long-term care."

(J) "Outpatient facility" means a fa-
cility, located In or apart from a hospi-
tal. providing com munity service for the
diagnosis or diagnosis nnd treatment of
ambulatory patients (Including ambula-
tory inpatients) In need of physical and/
or mental care

(1) Which Is operated In connection
with a hospital; or

(2) In which patient oaro 1sunder the
professional supervision of persons
licensed to practice medicine or surgery
In tho State or, In the enso of dental
diagnosis or treatment, under the pro-
fessional supervision of persons licensed
to practice dentistry In the Stute; or

(3) Which offers to patients not re-
quiring hospitalization tho services of
licensed physicians In various medical
specialities, and wlilch makes provision
for its patients to receive a reasonably
full range of diagnostic and treatment
services.

for
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(k) "Rehabilitation facility" means a
facility providing community service
which Is operated for the primary pur-
pose of assisting In the rehabilitation of
disabled persons through an integrated
program under competent professional
supervision of: Medical evaluation and
services; and psychological, social, or
vocational evaluation and services. The
major portion of the required evaluation
and services myst be furnished within
the facility; and the facility must be
operated eitherin connection with a hos-
pitalorasa facility in which all medical
and related health services are prescribed
by, or are under the general direction of,
persons licensed to practice medicine or
surgery in the State. Forpurposes of this
paragraph:

(1) An integrated program brings to-
?ether as a team specialized personnel
rom the (1) medical, nnd () psycholog-
ical, social, or vocational ureas for tho
purpose of pooling inform ation, interpre-
tations and opinions for the development
of a rehabilitation plan of services in
which tho disabled individual is viewed
as a whole. When members of the team
contribute to the diagnosis and treat-
mentofillness, their contributions m ust
lg)e'llcoordinated under medical responsi-

ility

(2) A disabled person is an individual
who has a physical or mental condition
which, to a material degree, limits, con-
tributes to lim iting, or if not corrected,
will probably result in limiting, the in-
dividuals performance or activities to
tho extent of constituting a substantial
physical, mental, or vocational handi-

ap.

F23) Medical service, in the case of a
rehabilitation facility operated in con-
nection with a hospital, means a service
under the direct personal supervision of
a medical director, varied and extensive
availability of speC|aI|zed consultants,
pliysical and occupational therapy de-
partment and occupation therapy serv-
ices, and medical evaluation.

(4) Medical servico, in the case of a
rehabilitation facility not operated in
connection with a hospital, means med-
ical supervision, availability b&/ agree-
mentofmedical consultants,and evalua-
tion and services suitable to tho needs of
tho disabled persons to be served.

(5) Boclal servico means evaluation
and services by a qualified social workor
in amounts and variety appropriate to
tho rehabilitation needs of the disabled
personsto be served.

(0) Psychological service means evalu
ation and services by a qualified psychol-
ogist in nmounts nnd variety appropri-
ate to tho rehabilitation needs of the dis-
abled persons to bi served.

(7) Vocational service, in the case of a
rehabilitation facility operated in con-
nection with a hospital, means evalua-
tion nnd services by a qualified voca-
tional  rehabilitation  counselor in
amounts and variety approg)riate to tho
rehabilitation needs of the disabled per-
sonsto beserved.

(8) Vocational service, in the case of
a rehabilitation facility not operated In
connection with a hospital, means those
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vocational services required in hospitals,
plus a variety of vocational services ap-
propriate to the program and the per-
sons to be served, such as prevocatlonal
exploration, work evaluation and voca-
tional training.

(1) "Public health center" means a
ﬁublicly owned facility utilized by a local

ealth unit for the provision of public
health services, Including related publicly
owned facilities such os laboratories,
clinics," and adm inistrative offices op-
erated In connection with public health
centers.

Im.) "Local health unit” means a sin-
gle county, city, county-city, orlocal dis-
trict health unit, as well as a State
health district unit where the primary
function of the State district unit is the
direct provision of public health serv-
ices to the population under its jurisdic-
tion.

(n) "Public health services" means
services provided through organized
community effortin the endeavorto pre-
vent disease, prolong life, nnd maintain
a lilgh degree of physical nnd mental
efficiency.

ings (including Initial equipment there-
of), and replacement of obsolete, built-
in equipment of existing bU|Id|ngs It
does not Include the replacement of a
facility or a portion of a facility to an

inpatient capacity greater than the
capacity of the eX|st|ng facility.
(u) "Equipment” includes those items

which are necessary for the functioning
of the facility but doesnotinclude items
of current operating expense such as

food, fuel, drugs, dressings, paper,
printed forms, and soap.
(v) “Built-in equipment” means that

equipment wlilch is affixed to the facil-
ity, und usually included in the construc-
tion contract.

(w) "Major repair” means those re-
pnirs to an existing building excluding
routine maintenance which restore the
building to a sound state, the cost of
which isno lessthan $100,000.

(x) "State" means the 50 States,
Puerto Rico, Guam, the Virgin Islands,
American Samoa, the District of Colum -
hia, and tho Trust Territories of the
Pacific Islands.

(0) "Hosp|ta|bed"meansabedforanS“bpa” B— Distribution of Beds for

adult or child patient. Bassinets for the
newborn'in a maternity unit nursery,
bedsin laborrooms, recovery rooms, and
other beds used exclusively for emer-
gency purposes are not included in this
efinition.

(p) “Population", with respect to any
State or any area thereof, means tho
latest figures of civilian population cer-
tified by the U.S. Department of Com-
merce.

(q) "Projected population" means the
projected State population estimates ob-

tained from the Department of
Commerce and provided to the State
agency by tho Secretary. The State

agency shall distribute such population
among the various areas, provided that
the sum of the projected populations dis-
tributed among the various areas shall
not exceed .he figures provided by tho
Secretary.

(r) "Nonprofit hospital, "nonprofit
outpatient facility," "nonprofit rehabili-
tation facility," and "nonprofit faC|I|t\(
for long-term enro” means any hospita
outpatientfacility, rehabilitation facility,
or facility for long-term enro, as the
ense may be, owned and operated by one
ormoro nonprom corporations or asso-
ciations, no part of the net earnings of
which Inures or may lawfully inuro, to
tho benefit of any private shareholder
or Ind|V|dua|

(s{? ommunnx servico”, when ap-
plie to any facility, menns that
(1) the services furnished are available
to the general public, or (2) admission
is limited only on the bnsis of age, medi-
cal indigency, or typo or kind of medical
or mental d|sab|l|ty r (3) tho facility
constitutes a med|ca| or nursing care
unitofahomeorotherinstitution which
home or other institution is available
in accordance with subparagraph (1) or
(2) of thisparagraph.

(1) "Modernization” includes altera-
tion, major repair, remodeling, replace-
ment, and renovation of existing build-

Acute and Long-Term Illness (Ex-

cluding Menial and Tuberculosis)

§53.11 Stale need (NInmlurds of ade-
quacy).

The total number of beds for acute
and long-term illness required to pro-
vide adequate service to the people resid-
ing an any State shall bo the total of
such beds required for individual service
areas within tho State. Tho number of
beds required for each service area shall
bo determined by the State agency as
follows:

a) For general hospitnls,

1) Step (1): Multiply the current
area use rate (area patient- days per
1000 current area population per year)
by tho projected area population (in
thousands) nnd divide by 305 to obtain
a projected area average daily census;
Step (11): Dlvido tho projected wurea
nveruge dally census by 0.85 (occupnncy
factor) and add 10 to obtain the number
of bedsneeded In tho area, or

(2) By n different method which shall

(1) incorporate, as a minimum, area
utilization experience, projected area
population and a dcslrablo occupancy

factor, and (11) be subm itted to the Sec-
retary for approval prior to Its use in tho
Stato plan.

(3" State ngoncles may adjust the bed
need, as determined by ono of the above
methods, for specific areas with unusual
clrcumstnncos or conditions; any such
adjustment must bo fully explained nnd
Justified in the Stntc plan. "f

(b) For facilities for long-term care,

(1) Step (I): Multiply tho current
nrea use rate (area patientdays per 1,000
currentarea population peryear) by the
projected area poEulanon (in thou-
sands) nnd divide by 365 to obtain a
projected area average dally census;
Step (il) Dlvido tho grOJected area
average daily censui by 090 (occupnncy
factor) and add 10to obtain the number
of bedsneeded in the area, or
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(2) By a differentmethod which shall
(1) Incorporate, as a minimum, area uti-
lization experience, projected area pop-
ulation and a desirable occupancy fac-
tor, and (11) be submitted to the Secre-
tary for approval prior to Its use In the
State plan.

(3) State agenciesshalltake Into con-
sideration (1) adjustment of bed need,
as determined by one of the above meth-
ods, for areas in which a change in use
rate is anticipated, and (11) the use of
area population age 65 and over, where
appropriate, In place of total area popu-
lation In determining bed need forlong-
term care.

$53.12 Service areas.

(a) Tho same service areas shall be

used for planning generalhospital facili-
ties and facilities for long-term care, ex-
cept that State agencies may use differ-
entareas forplanning facilities for long-
term care when this Is consistent with
effective relationships between the loca-
tion of facilities and the need for services.

Cb) Each service area shall have suf-
ficient population that It may have gen-
eral hospital or long-term care services
appropriately planned In one or more
facilities.

(¢c) Tho State agency shall describe
In the State plan the population charac-
teristics of each service area and out-
line a program for the distribution of
beds an« facilities for general hospital
and long-term care.

§ 53.13 Existing general hospital beds
and long-term care beds.

(a) Thocountofexisting generalhos-
pital beds shnll Include the beds in tho
nospltals of this category as defined In
Subpart A, which arc notincluded In the
count of beds for any other category
under this part, and beds In any mental
hospital, tuberculosis hospital or facility
for long-term care which are specifically
assigned for general hospital care, pro-
vided the beds so assigned in any such
facility number 100r moro.

(b) Tho count of existing beds in fa-
cilities for long-term care sluill Includo
the bed? In tho facilities of tills category
0s defined In Subpart A, which are not
Included In tho countofbedsin any other
category under thispart,nnd beds In any
general, mental or tuberculosis hospital
wlilch aro specifically assigned to long-
term care other than mental or tubercu-
losis, provided the beds so assigned to any
such facility number 10 or more.

(c> Tho count of existing beds dec-
neribed in paragraphs (a) and (b) of
this section shall: (1) Includo beds in
all nursing units, including those cur-
rently closed or assigned to cosily con-
vertible nonpatient use, and bed space
under construction, and (2) exclude beds
In labor rooms, recovery rooms, emer-
gency rooms, beds used Intermittently
for diagnosis or treatment, beds set up
for temporary use, bassinets In new-born
nurseries In maternity units, and unfin-
ished bed space not under construction.

(d) The number of existing facilities
In each category referred to In this sub-
portshall be counted.
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(e) Existing beds described In para-
graphs (a) and (b) of this section shall
be classified as conforming or noncon-
forming according to sgecific standards
of plantevaluation. Such standards shall
Include:

(1) Fire-reslstlvity of each building;

2) Fire and other safety factors of
each building;

(3) Design and structural factors af-
fecting the function of nursing units;

(4) Design and structural factors af-
fecting the function of service depart-
ments.

SN'bpart C— Distribution of
Tuberculosis Hospital Beds

§ 53.21 Stale need (standards of ade-
quacy).

Hie number of beds required to pro-
vide adequate hospitalservices fortuber-
culosis patients in any State or service
area shall be determined by the follow-
ing method: Divide the current average
dolly census of each hospital by 0.90 (oc-
cupancy factor).

§ 5322 Distribution.

Tuberculosis hospitals receiving grants
under the Act shall be built In centers
of population, In proximity to general
hospitals, with a view to developing com -
munity based Inpatient and outpatient
programs rather than Isolated Inpatient
programs.

g 53.23 Existing tuberculosis hospital
bods.

(a) Thocountof existing tuberculosis
hospital beds shall Include tho beds In
tuberculosis hospitals, which ore not In-
cluded In the countofbeds forany other
category, and also beds In any general
hospital which are specifically assigned
for the caro of patients with tuberculosis,
provided the beds so assigned in any such
general hospitalnumber 200r more.

(b) Existing tuberculosis hospital beds
shall bo classified us conforming or non-
conforming according to plantevaluation
standards as set forth In Subpart B of
this part.

Subpart D— Eligibility, Distribution
and Priority of Bods for the Men-
tally 1l

§ 5331 Mental health service* princi-
pally for persons residing In the
community.

(2)

need and priority, tho State plan ap-
proved ornpprovable under the Commu-
nity Mental Health Centers Act (42
U.8.C. 2681 ct seq.) shall constitute that
portion of tho plan under tho Act for
construction of facilities for providing
services principally for persons residing
In a particular community or communi-
ties In ornear which the facility Is situ-
ated for the prevention or diagnosis of
mental lllness, or caro and treatment of
mentally Mpatients, or rehabilitation of
such perrons.

(b* Special consideration shall be
given to those projects for wlilch tho ap-
plicant sets forth in his application a
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reasonable and feasible proposal for the
development, within a reasonahle period
of time, of a program for the provision
of those essential elements of compre-
hensive mentalhealth services prescribed
In 554212 of this chapter relating to
community mental health centers.

(c) An application for tho construc-
tion of facilities specified In paragraph
(a) of this section may be approved un-
der this partonly If the Secretary deter-
mines that fui.us are notavailable under
the Community Mental Health Centers
construction grant program (Part 54,
SubpartC,ofthischapter).

§ 5332 Mental health services not prin-
cipally for persons residing in the
community.

(a) W ith respect to facilities for tho
mentally Mwhich donotprovide services
principally for persons residing in a par-
ticular community In or near which tho
facility Is situated, special consideration
shall be given to those projects for re-
modeling orreplacing services nnd facili-
ties which do not Increase bed capacity,
orif servicesare being expanded, the ap-
plicant demonstrates that no oltem atlvo
plan forprovision ofsuch expanded serv-
ices Is feasible.

(b) An application for construction of
facilities specified In paragraph (a) of
this section may be approved only If It
conforms with the State plan approved
under the Act.

§ 53.33 Dialribution.

Mental hospitals receiving grants un-
der tho Act shall bo built in centers of
population, as a part of or In. proxim ity
to general hospitals, with a view to de-
veloping community based Inpatient and
outpatientprograms rather than Isolated
Inpatient programs.

g 53.34 Existing mental-hospital heda.

(@) Thocountofexisting mentalhos-
pital'bedsshalllncludo tho bedtiin mental
hospitals, which nro not Included In tho
countof bedsIn any othercategory, and
also beds In any general hospital which
are specifically assigned for tho compre-
hensive Inpatient caro of patients with
montal lliness.

(b) Existing mentalhospitalbedsshall
bo classified as conforming or noncon-
forming according to plant evaluation
standards as set forth In Subpart B of
this part.

For tho purpose of determining Subpart E— DIsHbulion of Public

Hoalth Contort

g 5341 Slate need (mtaudards of ade-
quacy).

(@) Tho numberofpubllo health cen-
tcra to bo planned In a State shall bo ndo-
quatc to meet tho needs of tho people of
that State.

(b) Thoneedshallbodetermined after
consultation with tho Stato health au-
thority (where the Stato agency Is not
tho State health authority) and with
localhealth departments where such de-
partments aro Independent operating
units.
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853.42 Distribution.

The general method of distribution of
public health centers throughout the
State shall conform to the plan of
organization of local health units within
the State. In instances where the State
agency Isnotthe State health authority,
the method of distribution shall be de-
termined after consultation with the
State health authority.

§ 53.43 Existing public li6allh centers.

() Where the State agency isnot the
State health authority, the number of
existing pubuc health centers shall be
determined after consultation with tho
State health authority.

(b) Existing public health centers
shall bo classified os confanning or non-
conforming according to plant evalua-
tion standards, which shall Include:

1) Flre-reslstivity of each building;
2) Fire and other safety factors of
each building;

(3) Design and structural factors af-
fecting the function of the center.

Subpart F— Distribution of Outpatienf
Facilities
§ 5351 State need (standards of ade-
quacy).

Outpatient facilities shall bo planned
In sufficientnumber to make at least tho
basic minimum services readily avail-
able to all persons In tho State. Provi-
sion of tho basic minimum services re-
quires facilities for examination of pa-
tients by n physician or a dentist, nnd
tho provision of clinical laboratory and
diagnostic X -ray services.

§53.52 Distribution (servicearcus).

In determining tho need for additional
outpatient facilities in un area ns a
basis for distribution of such facilities,
special consideration shall bo given to
areas in wlilch thcro Is a shortage of
services provided by privnto physicians
nnd dentists. O utpatient facilities should
be planned In tire sumo servico areas
used for planning hospitals except that
moro than one outpatient facility oerv-
Ico area may bo plnnncd In such hospital
sorvico nrea, resulting in a subdivision of
tho hospital service area into a numbor
of outpatient facility servico arena.

§ 5353 Existing outpatient facilities.

(a) Tho count of existing outpatient
facilities shall excludo:

(1) Offices of prlvato physicians and
dentists, whether for Individual or group
practice;

(2) Industrial clinics for enployeca
only, first aid clinics, and sim ilar facili-
ties not furnishing a community service.

(b) Existing outpatient facilities shall
bo classified as conforming or noncon-
forming according to plant evaluation
standards ns sot forth In Subpart E of
this part.

Subpart G— Distribution of
Rehabilitation f'tcilillos
§ 5361 Stato need (standards of ade-
quacy).

Rehabilitation facilities 6hall  bo
planned by each Btato so that all per-
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sons In the State shall have access to
Integrated rehabilitation services for all
types of disabilities. The facility or fa-
cilities may be programmed In the State
or by Joint planning with one or more
other States to serve the residents of
such States. In determining the number
of rehabilitation facilities and services
needed, the State shall consider such
factors as the particular needs of the
population to be served and the scope
and nature of service of the existing and
proposed facilities.

§ 53.62 Distribution.

In determining the need for additional
rehabilitation services os a basis for dis-
tribution of rehabilitation facilities, con-
sideration shall be given to (a) rehabili-
tation services provided In existing
facilities, avoiding duplication and over-
lapping of services; and (b) availability
of rehabilitation services to people In all
geographicalareas,

§ 53.63 Existing rehabilitation facilities.

The count of existing rehabilitation
facilities shall Includo existing beds I"
such facilities. Such beds shall bo classi-
fied in accordance with tho procedures
set forth In Subpart D of tills part.

Subpart H— Distribution of Moderni-
zation Projects for All Categories of
Facilities

§ 53.71 Determination of need.

(@) Tho need for modernization shall
bo determined for each category of fa-
cilities by evaluation of existing facili-
ties and with Initial consideration being
given to tho most densel\{ populated
ureas of tho Stato. Tho evaluation shall
bo bused on specific standards of plant
evaluation, which shall Include:

(1) Flro-rcslIstivity of each building;

(2) Fire and other safety factors of
each building;

(3) Design and structural fnctors af-
fecting the function of tho facility.

(b) Based on the evaluation, beds or
facilities shall bo classified ns conform -
ing ornonconforming. Thoso beds or fa-
culties which are classified oa noncon-
forming sim Il represent tho beds nnd
fucllitles In need of modernization.

(c) In tho event that n servico area
has a total of existing conforming beds
or facilities and existing nonconforming
beds or facilities needing modernization
which oxcceds the total nnol for tho
servico area, the number of beds or fa-
cilities to bo modernized shall bo reduced
accordingly. Atno time shall the beds or
facilities to tie modernized, whon added
to tho existing conforming beds or fa-
cilities, bo greater than tho total beds or
facilities needed In any one category.

§53.72 D Utriluition.

Modernization shall bo planned for
general hospitals, facilities for long-term
caro, and outpatient fucllitles In tho
service areas used for planning now con-
struction. For other categories of fa-
culties, modernization may be planned
on astatewide basis.

Subpart |—Priority of Projects
§ 5381 General

The genera) mannerIn which the State
agency shaU determine the priority of
projects included In the State construc-
tion program shall be based on the rela-
tive need of different service areas lack-
ing adequate facilities and shall conform
to the principles set out In tills subpart.
In addition to the specific considerations
set forth in this subpart with respect to
particular types of projects, special con-
sideration shall be given.

(a) To facultieswhich,aloneorincon-
junction with other faculties, wiU pro-
vide comprehensive health care, Includ-
ing outpatient and preventive care as
wellashospltaUzation;

(b) To faclUties which will pro\
training In health or nUied health pi
fcsslons; and

(c) TofociUtleswhich v/IlUprovide to a
significant extent for the treatment of
alcoholism.

§ 5382 Hospitals (new construction).

In determining the priority of projects
for nevconstruction of hospitals, special
consideration shall be given to hospltaLs
serving areas with relatively small finan-
cial resources nnd, nt the option of each
State, to hospitals serving rural com-
munities. Relative need for new con-
struction of hospitals shall be expressed
In terms of the ratio of existing beds to
total beds needed In tho service area.

§ 53.83 Facilities for
(new construction).

Priority shall bo determined on tho
basis of the rcintlvo need for beds In fa-
cilities for long-term caro In tho area
to bo served by the projoct t"king Into
account tho utilization of existing beds
nnd giving special consideration to proj-
ects operated by >r affiliated with hos-
pitals. Rcintlvo need for new construc-
tion shall bo expressed In terms of the
ratio of existing beds to total beds needed
inonch sorvice area.

§ 53.84 Outpatient fucllilics (new con-
struction nnd modcrnl/ation).

(n) In determining the priority of proj-
ects for consti-uctlon ormodernization of
outpnticnt facilities, special considera-
tion shall bo given to any outpatient
facility that w11l bo located In, nnd pro-
vido soivices for residents of, an area
determined by the Secretory pursuant to
{ 53120 to be a rural or urban poverty
area.

long-term rare

(b) Subject to tho provisions of para-

graph ia? of this section priority of
projects for new construction of out-
patient facilities shall bo determined on
tho basis of tho relative need for addi-
tional outpatient facilities in tho area to
bo served by tho faculty, taking Into
account existing services available and
thotr utU Izatlon.

(i) In determining tho priority of proj-
ects for modernization of outpatient
faculties, special consideration sim Il bu
given (in addition to that specified tn
paragn. >h (a) of this section) to facul-
ties serving areas of Irlgh population
density.
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£ 5385 Rehabilitation
construction).

Priority shall be given to rehabilitation
facility projects in the order of Im-
portance as given below, talcing into
consideration  existing rehabilitation
services in the community and the need
foradditionalservicesin the community.

(a) Facilities operated in connection
with auniversity teaching hospital which
will provide an integrated program of
medical, psychological, social, and voca-
tional evaluation and services under
competentsupervision.

(b) Facilities offering rehabilitation
services for multiple disabilities in hos-
pitals and medical facilities capable of
sustaining an organized department of
physical medicine and rehabilitation.

(c) All other rehabilitation facilities.

85386 Public health centers (new con-
struction).

Highest priority in this category shall
he given to the provision of facilities for
local health units serving rural com-
munitiesand com munities with relatively
small financial resources. Where the
State agency Is not the State health
authority, the State agency shall deter-

facilities (new

mine the relative priorities to be es-
tablished after consultation with tho
State health authority.
85387 Modernization.

In determining the priority of projects
for modernization, special consideration
shall bo given to facilities serving areas
of high population density. W ith respect
to each category, relative need shall bo
expressed

(a) For facilities for inpatient care, in
torms of the ratio of existing conforming
beds in each sorvice area tc (1) total
existing beds in such area or (2) total
beds needed in such area, whichever la
less; and

(b) Forfacilities foroutpatientcare, In
terms of tho ratio of exL ting conforming
facilities for outjyntlcnt care In each
service area to (1) totalexisting facilities
for outpatient caro in such area or (2)
total facilities for outpatient caro needed
in.such area, whichever is less.

Subpart J— Allotments for Modern-
ization Grants and for Loans and
Loan Guarantees, and Transfor of
State Allotments

85391 Allotments
grants.

Tho allotments to the several States
under section 002(a)<2) of the Act for
grants for modernization shall bo com-
puted as follows:

() 33% percent will bo allotted to
each Stato on tho basis of population
weighted by percapitalncome; and

(b) 00% percent will bo allotted to
each State on the basin of tho extent of
tho need for modernization of the
facilities.

65392 Allotments for direct loans and
loan guarantees.

for modernization
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profit private agencies which may be
guaranteed and loans to public agencies
which may be directly made under Part
B of the Act with respect to any fiscal
year shall be allotted among the several
States as follows:

(1) A portion of such
hears the same ratio to such total as the
number of general hospital beds which
the Secretary determineswillbemodem -
izeu In all States bears to the sum of the
general hospital beds in all States which
the Secretary determineswillbe modern-
ized and added through new construc-
tion will be allotted to the States on the
basis of the formula set forth in 55391
for allotments for modernization grants.
The Secretary’s determinations under
tliis paragraph will be made on the basts
of State plans for the latest year for
which all States desiring to participate
under Part B of the Acthave subm itted
npproved State plans.

<2) The remainder of such total will
be allotted to the States on the basis of
each State’srelativeropulation weighted
by (1) the square of such State’s allot-
ment percentage, as determined in ac-
cordance with sec. 602(c) of the Act. and
(i) the relative need of such State for
consti-uctlon of general hospital beds.
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at the end of such year may. with the
consent of such State, be reallotted by
the Secretary to other States which the
Secretary determineshave need therefor.
Such reallotment shall be on such basis
as the Secretary findsconsistentwith the

total whichpurposes of Part B of the Act, and any

amount so reallotted to another State
shall be available for the purposes for
which made untilthe close of the second
fiscal year after the fiscalyear forwhich
such funds were initially allotted and
shall be in addition to the amount al-
lotted and available to such State for
the same period.

§ 5394 Transfer of grant allotments to
anothercategory within a State.

(a) For the purpose of transfer of
allotments os authorized by section 602
(e) (2) of the Act, the State agency shall,
together with the certification required
by thatsubsection, set forth the method
by wlilch a reasonable opportunity has
been afforded applicants to submitappli-
cations for projects from the portion of
the allotment to be transferred. o

(b) A determination under section
602(e) (3? ot the Act that the need for
new public or other nonprofft hospitals
and public health centersIs substantially

(b) Period of availability. Subject togreater than tho need for modernization

tho provisions of 553.93(b) (rcinting to
transfers ot allotments to ano'her
State),any amount allotted undci para-
graph (a) ot tills section to a State for a
fiscal year end'ng before July 1, 1973
and remaining unobligated at the end of
such fiscal year shall remain available
to such State, for the purpose for which
made, for the next 2fiscal years, and any
such amountshall bo In nddltlon to tho
amounts allotted to such State for such
purpose for each of such next 2 fiscal
years.

g 5393 Transfer of nllolincnlH
olher State.

(a) W ith respect to allotments under
Part A of tho Act, a Stato may submit
arequestin writing to the Secretary that
a specified portion of Its allotment for
tho construction of hospitals and public
health centers, faculties for long-term
care, outpatient facilities, rehabilitation
facilities, or for modernization, be added
to the corresponding allotment of an-
other State for tho purpose of meeting a
portion of the Federal share of the cost
of a project for tho construction or
modernization of a facility of the tyixj
authorized under tho allotments In such
other State. In determining whether tht
facility with rospectto wlilch tho request
is made will meettho needs of the Stato
making tho request nnd that use of tho
specified portion of bucli State’s allot-
ment as requested by it will assist in
carrying outthe purposes of tire Act, tho
Secretary shall consider the accessibil-
ity of the facility and the extentto which
services will be made available to tho
residents of tire State making the request
for the transfer.

(b) W ith respect to allotments under
Part B of tho Act, any such allotment to

to nn-

(a) Allotment formula. The total ofa State for a fiscal year ending before

tho amountof principalofloansto non-

July 1, 1973, and remaining unobligated

projects shall be made only after com-
pletion of tho determination of the
State’s need for modernization projects
pursuant to Subpnrt H of this part and
in| accordance with the approved State
plan.

Subpart K— Genoral Standards of
Construction and Equipmont

g 53.101 General

(a) Plans nnd specifications for encli
project submitted to the Secretary for
approvalshall be prepared in accordance
with "General Standards of Construction
nnd Equipment for Hospital and Medi-
cal Faculties'2 (PIIS No. 930-A-7), nnd
any amendments or revisions thereof,
wlilch document is hereby incorporated
by reference and deemed published here-
in. Said document will be provided to all
applicants for assistance under tills part,
and is available to any Interested person,
whetherornotaffected by tho provisions
of tills part, upon request to the Health
Care FnclUtlcs Sorvice,1Health Services
and Mental Health Administration, De-
partmentofHealth, Education, and W el-
fare, or to the Health Services and Men-
tal Health Information Center or Re-
gional Offlco Information Center an
listed in 45 CFR 531. Tho Secretary
may approve plans and specifications
which contain deviations from tho re-
quirements prescribed if ho is satisfied
that tho purposes of such requirements
have been fulfilled.

(b) Tho design and construction
covered by tho plans and specifications
must conform with tho applicable State
and locallaws, codes,and ordinances and
with the approved State plan. The plana

*Tho Health Oaro Facilities Service also
maintains an official blstorlo file of PHS No,
030-A-7.
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and specifications must be complete and
adequate forcontractpurposes and have
the approval and recommendation of the
State agency.

(c) Equipment shall be provided
the kind and to the extent necessary for
the proper functioning of the facility as
planned.

§ 53.102 Size of facilities for long-term
care. o

No application shall be approved for
construction of a facility for long-term
care, notan addition to a hospital, with
a capacity of less than 10 beds.

Subpart L— Services for Persons Un-
able To Pay; Community Service;
Nondiscrimination

§ 53.111 Services for persons unable to
P A

Before an application under this part
Is recommended by a State agency to
tho Secretory for approval, the Stato
agency shall obtain an assurance from
tho applicant that there will be made
available In the facility orportion thereof
to bQ constructed or modernized a rea-
sonable volumo of services to persons
unable to pay therefor. Tho require-
mentofan assurance from an applleant
shall bo waived If the applicant demon-
strates to the satisfaction of the State
agency, subject to subsequent approval
by tho Secretary, that such a require-

ment Is not feasible from a financial

viewpoint.

§ 53.112 Coiuntunlly service; nondis-
crimination.

(a) Beforo an application undor tills
port s recommended by a State agency
to tho Secretary for approval, the State
agency shall obtain assurances from tho
applicant that;

(1) Tho facility will furnish a com-
munity service; nnd

(2) All portions nnd services of tho
entlro facility for tho construction or
modernization of which, or in connec-
tion with wlUch, aid under the Act Is
sought will be made available without
discrim ination on account of orced, and
no professionally qualified person will bo
discriminated ngalnst on account of
creed with resixjct to tho privilege of
professional practice In Uio facility.

(b) Each construction contractls sub-
ject to the condition that tho applicant
shnll comply with tho requirements of
Executivo Order 11240, September 24,
1005 (30 F.R. 12310), relating to non-
discrimination In construction contract
employment, and tho applicable rules,
regulations, and procedures prescribed
pursuantthereto.

(ci Attention Is called to tho rcqulrc-
mercoftitle VIorthe CivilRights Actof
1004 (42 U.S.C. 2000d; 78 Stat. 252)
which provides that no person in tho
United States shall, on the ground of
race, color,ornational origin bo excluded
from participation in, be denied the bene-
fits of, or be subjected to discrimination
under any program or activity receiving
Federalfinancial assistance. A regulation
Implementing such title VI, applicable to
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assistance under this part for construc-
tion and modernization of hospitals and
medical facilities, has been issued by thfe
Secretary of Health, Education, and W el-

Infare with the approval of the President
(45CFRPart80).

§ 53.121 Gecenernl; review and comment
by arcawidc health planning agen-
cies.

(a) The State plan shall provide for
generalmethods of adm inistration which
arc in accord with the principles set out
in thissubpart.

(b) Prior to submission of the State
plan orany modifications thereof to the
Secretary, the State agency shall subm it
such plan or modifications for review
and comment to each agency or orga-
nization which has developed an area-
wide health, plan pursuant to section
314(b) of the Public Health Service Act
with respect to any area in such State
for which there is no such agency or
organization, to the State agency adm in-
istering orsupervising the adm inistration
of the State plan approved under section
314(a) of the Public Health Service Act.
Comments from any such agency re-
ceived by the State agency within 30days
aftersuch submission shall be considered
by the State agency prior to submission
of the Stale plan to the Secretary.

Subpart M— Methods of
Administration of tho State Plan

§ 53.122 Gimitruclion program.

Tho State programs for hospitals,
facilities for long-term care, outpatient
facilities, rehabilitation facilities, public
henlth centers, and modernization 3hall
bo developed in tho following manner:

(a) The State agency shall determine
tho need for additional hospital facilities
of all types, facilities for long-term care,
outpatient facilities, rehabilitation fa-
cilities, public health centers, and for
modernization of such facilities In ac-
cordance with tho provisions of Subpart
B through Subpartll.

(b) The State agency shall determine
through field investigation, and other-
wise, the approximate locations In each
area In which the various types of health
facilities Identified In paragraph (a) of
this section should most approgriately
bo built and the locations atwhich mod-
ernization projects are needed.

(c) After having determined the hos-
pital, long-term enre facilities, out-
patient facility, rehabilitation facilities,
public health center nnd modernization
needs, the State agency shall establish
an overall construction program, nils
program shall set. forth all such needs
In accordance with the standnrds speci-
fied in Subpart B through Subpart H
and nluUlshow the relative need for each
project Included, irrespective of the
availability of funds for construction
and for malntcnnnco nnd operation of
such project.

(d) The State ngcncy shall from time
to time as necessary, but not less often
than annually, review the State plan,
including the overall program for tho
construction of hospitals, long-term care
facilities, outpatient facilities, rehabill-

t&tlon facilities, public health centers
and for modernization, and shall subm it
to the Secretary any modifications of
the plan and the construction program
as the State agency considers necessary
to administer the plan and the annual
allotment.

(e) Atleast 30 days prior to the sub-
mission of the State plan or any modi-
fication thereof to the Secretary, the
State agency shall publish In newspapers
having general circulation throughout
the State a general drscriptlon of the
proposed plan,or any such modification,
and the State plan shall be available for
examination and commentby Interested
persons prior to submission to the
Secretary.

(f) The State agency shall establish a
separate construction schedule on such
forms and for such periods as the Secre-
tary may prescribe. Insofar as funds are
available for construction and for main-
tenance and operation, construction shall
bescheduled Inthe orderofrelative need.

§ 53.123 Personnelndminislrnlion.

(a) Merit system. The State plan shall
provide for the establishment and m ain-
tenance of personnel standards on a
merit basis for persons employed In the
administration of the State plan. Con-
formity with the Standards for a M erit
System of Personnel Administration, 45
CFR Part 70, Including any amendments
thereto, nnd any standnrds prescribed by
the U.S. Civil Service Commission pursu-
ant to section 208 of the Intergovern-
mental Personnel Act of 1970 (Public
Law 91-048; 84 Slat. 1915) modifying or
superseding such Standards, will bo
deemed to meet this requirement ns de-
termined by said Commission.

(b) Conflict of interest. No full-time
officer or employee of the State agency,
orany firm,organization, corporation, or
partnership which such officer or em-
ployee owns, controls, or directs, shnllre-
ceive funds from tho applicant, directly
or Indirectly, In payment for services
provided In connection with the plan-
ning, design, construction or equipping
of tho project.

§53.124 Fair licnringfl.

The State agency sim Il establish such
rules and regulations ns will provide an
opportunity for an appeal to and a fair
hearing before the State agency to every
applicant for a construction project who
is dissatisfied with any action of the
Slate agency regarding its application.

§ 53.125 Construction nlaudnrds.

Tho State agency shall adopt general
standards of construction nnd equipment
for the various types of hospitals, facil-
ities for long-term care, outpatientfacil-
ities, rehabilitation facilities, nnd public
health centers assisted under this pro-
?ram.Thestandardsadoptedshallnotbo
ess than tho general standnrds pre-
scribed by the Public Henlth Service nnd
set forth In the document "General
Standnrds of Construction and Equip-
ment for Hospital nnd Medical Facil-
ities", as Incorporated by reference in
553.101(a).
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§53.126 Minimum standards of mnintc-
nance and operation.

The State plan shall provide for mini-
mum standards of maintenance and op-
eration of facilities providing inpatient
care which receive aid underthe Act, and
shall provide for enforcement of such
standards. i

§ 53.127 Application; submittal; amend,
ment; processing.

(a) Submittal o/ application. Applica-
tions for grants, loan guarantees, and
direct loans under the Act, including
both detailed narrative descriptions and
detailed estimates of the cost of the re-
spective projects, shall be submitted to
the Secretary through the State agency
in such form as the Secretary may
prescribe.

(b) Amendment to application. -An
amendmentto any application approved
by the Secretary shall be processed in the
same manner as on original application,
except that the original application’s
conformity with the priority regulations
shall suffice for an amendment which
doesnotmodify the factors on which the
priority was granted.

(¢c) Processing of application. The
State agency shall approve, recommend,
and forward applications received in the
order of priority, except that the State
ngency may approve, recommend, and
forward to the Secretary applicationsout
ofthe orderof priority I1f:

(1) The State agency has afforded
reasonable opportunity for development
and presentation of projects in the order
of priority; and

(2) The State ngcncy certifies to the
Secretary that ilnnncial resources for
the construction, maintenance, and oper-
ation of projects of higher priority are
notthen available,

§ 531211 Assurances from applicant.

In addition to any other requirements
imposed by law, each construction grant,
loan guarantee, and direct loan shnll he
subject to tho condition that the appli-
cant will furnish and comply with the
following assurances. The Secretary may
atany time aJ)prove exceptions to those
conditions and assurances where lie finds
thatsuch exceptionsnrcnotinconsistent
with the Act nnd the purposes of the
program:

(@) Thatthe applicant (orotherpub-
lic ornonprofit agency which is to oper-
ate the facility) has or will havo a fee
simﬁle or such other estate or interest
In the site, including necessary easements
and rights-of-way, sufficientto assure for
a period of notloss than 50 years undis-
turbed use and possession for the purpose
of the construction and operation of the
facility;

(b) That the Secretary's approval of
the finalworking drawings and specifica-
tions, which conform to the general
standards of construction nnd equipment,
will be obtained before the projectis ad-
vertised or placed on the market for
bidding; A

(¢c) Thatapplicantwill perform actual
construction work by the lump sum
(fixed price) contract method; employ

Ho.3—Ft.a —-3
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adequate methods of obtaining com peti-
tive bidding prior to awarding the con-
struction contract, either Dby public
advertising orcircularizing three ormore
bAders, and award the contract to the
responsible bidder submitting the lowest
acceptable bid; and will purchase all
fixed equipment by adequate methods of
competitive bidding (including such
fixed equipment as Is not purchased
through the construction contract) and
award the contract to the responsible
bidder submitting the lowest acceptable
bid, exceptthat competitive bidding pro-
cedures need not be employed for the
purchase of specific fixed equipment
items which arenotincluded in the con-
struction contract where such action is
found by the State agency and the Secre-
tary, upon written Justification by the
applicant, to be required by the needs
of the program;

(d) Thatapplicant will enter into no
construction contract or contracts for
the proLect or a part thereof, the cost
of which is in excess of the estimated
costapproved in the application for that
portion of the work covered by the plans
and specifications, without the prior ap-
proval of the Secretary;

(e) Thatapplicantwill submit fo the
Secretary for prior approval changes
that substantially alter the scope of
work, function, utilities, or safety of the
facility;

(f) That applicant will construct tho
Froject, or cause it to be constructed, to
inal completion in accordance with the
application and
specifications;

() Thatapplicantwill maintain ade-
quate and separate accounting and fiscal
records and accounts for all funds pro-
vided from any source to pay the costof
the project, and permit audit of such
records and accounts at nny reasonable
times. All records shall be retained for 3
yenrs nftcr thd close of the fiscal year in
which construction is completed: Such
records may be destroyed at the end of
such 3-year period if tho applicant has
been notified of the completion of the
Federal audit by such time. If the appli-
cantlias not been so notified by the end
of such 3-ycar period, such records shall,
be retained (1) for Syears after the close
of the fiscal year in which construction
is completed or (2) until the grantee lit
notified of the completion of the Fcdernl
audit, whichever comes first. In nil case j
where audit questions have orison befor)
the expiration of such 5-year period, rec-
ords shnll be retained until resolution of
all such questions:

(h) Thatapplicant will furnish prog-
ress reports and such other information
jus the Secretary may require;

() That applicant will provide and
maintain competentand adequate archi-
tectural or engineering supervision and
inspection at the construction site to in-
sure that the completed work conforms
with the approved plans and specifica-
tions; i

(J) Thatsufficientfunds will be avail-
able to meet the non-Federal share of
tho cost constructing the facility;

approved plans and
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(k) Thatsufficientfunds will be avail-
able v/hen construction is completed for
effective use of the facility for the pur-
poses forwhich itishbeing construe .Ld;

(1) (1) Thatany laborer or mechanic
employed by any contractor or subcon-
tractor in the performance of work on
the construction of the facility will be
paid wages at rates notless than those
prevailing on similar construction in the
locality as determined under the Davis-
Bacon Act (40 U.S.C. 276 etseq.) and will
receive compensation at a rate not less
than one and one-half times his basic
rate of pay for all hours worked in any
workweek in excess of 8 hours in any
calendar day or 40 hours in the work-
week (40 U.S.C. 327-332); and

(2) Thatthe following conditions and
provisions will be included in all con-
struction contracts:

(i) The provisions setforth in "DHEW

Requirements for Federally Assisted Con-
struction Contracts Regarding Labor
Standards and Equal Employment Op-
portunities,” Form DHEW 514 (April
1969) (issued by the Office of Grants
Administration Policy, UJS. Department
of Health, Education, and W elfare) per-
taining to the Davis-Bacon Act, the Con-
tract Work Hours Standards Act, and the
Copeland Act (Anti-Kickback) Regula-
tions, except in the case of contracts in
the amount of $2,000 or less; and per-
taining to Executive Order 11246, Sep-
tember 24,1965 (30 F.R. 12319), relating
to nondiscrimination in construction
contract employment, exceptin the case
Iof contracts in the amount of $10,000 or
ess:

(11)
formance and payment bonds, each of
which shall bo in the full amount of the
contract price, and shall maintain, dur-
ing the life of the contract, adequate fire,
workmen's compensation, public liability
nnd property damage Insurance;

(ill) Representatives of the Secretary
nnd State ugcncy will have access at all
reasonable times to work wherever it is
in preparation or progress, and tho con-
tractor shall provide proper facilities for
such access and inspection;

(m) That a facility providing inpa-
tient care will be operated and main-
tained in accordance with minimum
standards prescribed by the State agency
for tho maintenance and operation of
such facilities;

(n) (1) That, In tho case of nny proj-
ect for construction or modernization of
a generalhospital, there will be adequate
provision for extended care services to
patientsofsuch hospitalwhen such serv-
ices are medically appropriate for them.
Subject to the provisions of subpara-
graph (2) of this paragraph, such serv-
ices must be provided In facilities
which—

() Arestructurally partof, physically
connected with, orin immediate proxim -
ity to,such hospital; and

(I) Either arr under the supervision
of the profession  staff of such hospital
or havo orgai .«.ed medical staffs and
have hi effect written transfer agree-
;nents with such hospital which provide
or-
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(a) The transfer of patients between
the hospital and the long-term care fa-
clityCs) whenever such transfer Is de-
termined to be medically appropriate;

(b) The exchange between the facili-
tiesofappropriate medical and other In-
formation relating to the care and treat-
mentof patients;

(c) Prompt Initiation of transfer of
the patientto the hospital for acute care
should there be a reversalin the patient’s
medical condition requiring more inten-
sive medicaland nursing care;

(d) The amountand types of services
offered In the long-term care facility (s)
which correspond to those specified for
reimbursement eligibility for the skilled
nursing home care category under titles
XVm and XIX of the Social Security
Act,asamended; and

(e) The general availability of the
medical, diagnostic, and rehabilitative
services of the hospital to any patientof
the long-term care facllity(s) who re-
quires them.

LVE ov'*
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inform ation as the Secretary may require
to show (1) the financial operations of
the facility, and (2) the costs to the
facility of providing health services In
the facility and the charges made by the
facility for providing such services dur-
ing the period with respect to which the
statement Is filed;

(r) Thatthe af)plicantwillconform to
all the applicable requirements of the
State plan and the regulations of this
part.

§ 53.129
ban poverty areas.

Forpurposesofdetermining the prior-
ity of projects for construction or mod-
ernization of outpatient facilities pur-
suantto section 603(a[} (4) of the Actand
of establishing a Federal share of any
project (notto exceed 90 per centum of
the costofconstruction) pursuantto sec-
tion 645(h) (4) of the Act, the State plan
shallinclude a designation of areas In the
State which are proposed by the State

ncy, in accordance with tills section,

age
(2)  Tire Secretary may, atthe requesto be rural or urban poverty areas. For

of the State agency, waive compliance
with the requirements of subparagraph

(1) (1) or (11), or both of this paragraph,

In the case of any project if the State
agency has determined that compliance

with such subsection or subsections
would be Inadvisable;
(0) That, in the case of any project

for construction or modernization of nn
outpatient facility, the services of a gen-
eral hospital will be available to patients
of such outpatient facility who are in
need of hospital care. Such assurance
may be provided by a written transfer
agreementwith one ormore general hos-
pitals which provides for

(1) The transfer of patients from tho
outpatientfacility to the generalhospital
where such transfer is determined to be
medically appropriate;

(2) Tho exchange ofappropriate med-
ical and other information relating to
the care and treatment of patients be-
tween tho facilities; and

(3) The amount and types of services
offered in the general hospitalwhich cor-
respond to those specified for reimburse-
ment eligibility under Titles X Vin and

XEX of the Social Security Act, as
amended;
(p) That, In the case of any project

solely for tho purpose of the a0(1uw|t|on
of equipment, other than initial equip
ment for now buildings or for existing
buildings which are expanded, remodeled
oraltered, such project will help to pro-
vide a servico not previously provided in
tho community. For purposes of this
paragraph,-“community” shall mean a
geographic area encompassing, one or
more neighborhoods having a population
and geographic size sufficiently largo as
normally to boserved by and support tho
particular servico to be provided;

(q) Thatthe applicantwillfile atleast
annually with the State agency a stitc-

mecnt, In such form and containing sucl

purposes of tills section,
a service area (or the nearest approxi-
mation thereto for which current census
data are available, based on geographic
boundaries such as counties or census
tracts) or a subservice area which Is
designated in the State plan as providing
the basis for the provision of outpatient
services.

() The Secretary willdetermine to be
a rural or urban poverty area any area
which ha3 been found by the Stato
ngency, on the basis of the latest avail-
able published data from the Bureau of
the Census, to be an area in which the
median annual family Income ranks in
or below.the 20th percentile of tho
median family incomes for all areas In
the State.

(b) The Secretary may determine to
be a rural or urban poverty area any
area which

(1) lias been found by the Stato
agency to be an area in which the median
family Income ranks above the 20th per-
centile of the median family incomes for
all arensin the State butin or below tho
30th percentile of tho median family
incomes for all areas 'n tho Stato;

(2) lias been desl'jnatcd by the State
ng?jncy asaruralorurban poverty area,
an

‘area” means

(3) has been determined by the Secre-
tary, on the bails of Information set
forth In the Sta'e plan, to have special
characteristics rslated to poverty which
arenotadequately reflected In Its median
family income percentile rank, such as
(1) subareas of extreme poverty or (11)
high costs of obtaining hospital services
when compared to other areas In tho
State.

(¢c) The Secretary may also determine
to be a rural orurban poverty area any
area In which, on tho basis of the latest
available published data from the Bureau

Determination of rural or ur-

of the Censis, the median family income
ranks above the 30th percentile ot
median family incomes for all areas to
the State but with respect to which tho
State agency demonstrates to the satis-
faction of the Secretary that the income
levelof families In such area haschanged
sufficiently ilnce the date of such latest
available published data to justify classi-
fication of the area as a rural or urban
poverty area under the criteria set forth
In paragraph (a) or (b) of this section.

(a) The State agency shall reevaluate
its designation of proposed ruralorurban
poverty areas every 2 years, and will
make such levislons in such designation
as it finds necessary In accordance with
the provislo;i. of this section.

§ 53.130 Certification to the Secretary.

After the State agency has approved
an application for a construction grant,
It shall recommend It to the Secretary
fur approval and shall certify:

(@) That the. application contains
reasonable assurance as to the avail-
ability of funds for the costof construc-
tion and the entire cost of maintenance
and operation when completed:

(1) Availability of funds for the non-
Fcderal share of construction costs shall
mean (1) funds immediately available,
placed in escrow, or acceptably pledged,
or (11) funds or fund sources specifically
earmarked in a sum sufficient for that
purpose, or (111) other assurances ac-
ceptable to the Secretary;

(2) To assure the availability of funds
formaintenance and operation the appli-
cation for the construction of a new proj-
ect must Include a proposed operating
budget, on a form prescribed by the Sec
retnry, for the 2-yearperiod Immediately
following Its completion. In the case of
an addition to an existing facility, tho
application must Include a statement
showing that funds are or will be avail-
able to meetany excess of proposed ex-
penditures over anticipated Income from
the operation of the constructed addition
forthe 2-yearperiod Immediately follow -
ing Its completion. .

(b) Tlint the application Is In con-
formity with nnd contains the assurances
required by the State plan and theso
regulations.

§ 53.131 HegqiitMs for construclion pny-
iiienls forgrmil.M,

(a) Certification by state agency. Tho
Stato ngency shall certify to the Secre-
tary the amount of payments duo on
applicantforn construction grantunder
Part A of the Act for the cost of work
Ferformed and materials and equipment
urnished

(b) Inspection by State agency. As a
bnsls for certification by the State
agency In accordance with paragraph (a)
of this section that payment of an In-
stallment Is due an applicant, the Stato
agency sha.ll make adequate Inspections
to determine that tho work has been
performed upon a project, or purchases |
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have been made, In accordance with the
approved plans and specifications.

§ 53.132 Fiscal and accounting require-
ments. *

(a) Construction allotments. (1) The
State agency shall be responsible for
establishing and maintaining accounts
and fiscal controls of all Federal and
State funds allotted for construction
projects. Federal and State funds shall
be separately identified by maintaining
sep(a)rate fund accounts for this purpose.

2
signed as to show at any given time the
Federal funds allotted, encumbered, and
unencumbered balances. If State con-
tributions are made for construction,
separate accounts, reflecting similar in-
formation, shall be maintained for State
funds.

(b) Construction payments. (1)
Where the State may receive Federal
funds for applicants for construction
project grants, or the State Itself is an
applicant, adequate records of account
and fiscal controls shall be established
and maintained by the State to assure
proper accounting of all funds received
and disbursed. Similar suitable accounts
6hall be maintained to show the receipt
and dishursementof State, local or other
funds used for matching purposes.

(2) The State ngency shall require
that f ‘cants receiving Federal funds
establlsn and maintain ndcquato ac-
counting nnd fiscal records to reflect the

receipt nnd expenditure of funds
allotted nnd paid for construction
projects.

(3) The States which by law aro au-
thorized to make payments to applicants
shall promptly pay such apﬁlicants
funds certified for payment by the Sec-
retary  for approved' construction
projects.

§ 53.133 Accessby Comptroller General.

The State plan shnll provide that tho
Comptroller General of the United
States or his duly authorized represent-
atives will have access for purposes of
audit and examination to such records
of tho State agency as aro required to
bo maintained by tho Secretary.

§ 53.134 Notice of cImngc of ntuluv of
fucility.

The State agency shall prom ptly notify
tho Secretory in writing if, at any time
within 20 years after completion of con-
struction, any facility which received
funds under tho Act is transferred to
any person, agency or organization, not
qualified to file an application under
tho Federal Act or not approved as a
transferee br tho State ngency; or censes
to bo a public health center or a public
or other nonprofit hospital, outpatient
facility, facility for long-term core or
rehabilitation facility, ns defined in tho
Federal Act. '

§53.135 Good cause for other use of
facility.

If within 20 years after completion of
any construction for wlilch a construc-
tion grant has been made tho facility

The fiscal records shall be so de-
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shall cease to be a public health center
or a public or other nonprofit hospital,
outpatient facility, facility for long-
term care, or rehabilitation facility the
Secretary, In determining whether there
is good cause for releasing the applicant
or other owner of the facility from Its
obligation shall take into consideration
the extenttowhich:

(a) The facility will be devoted by the
applicant or other owner to use for an-
other public or nonprofit purpose which
will promote the purpose of the Act;

(b) There are reasonable assurances
that for the remainder of the 20-ycar
period otherpublic ornonprofit facilities
notpreviously utilized for the purpose for
which the facility was constructed will
be so utilized nnd are substantially
equivalentin nature and extent for such
purposes: or

(c) Tho facility has been acquired
from an ngency of the United States
(e.g., the Federal Housing Administra-
tion under its mortgage Insurnnce com-
mitment program) which has made a
reasonable effort to dispose of it for op-
eration as a public or nonprofit facility.

Subpart N— Loan Guarantees end
Direct Loans

§ 53.141 Applicability.

In addition to the other provisions of
tills part, the following provisions of this
SubpnrtN are also applicable to lonns to
public agencies and loan guarantees to
nonprofit private agencies under part B
of the Act.

§ 53.142 Definitions.

(a) Allterms used in this subpnrtnnd
defined in the Actorin 5531 shall have
the same meaning ns there given them.

(b) When used in this subpart, tho
term "public ngency" shall Include nny
private organization the income from
whoso bonds or other obligations issued
ns security for a loan with respect to a
projectunderpartB of the Actis exempt
from Federal income taxation.

§ 53.143 Eligibility for lonn guarantees
nnd direct lonns,
(a)

mny, in accordnnco with part B of tho
Act and these regulations, guarantee to
non-Fcdcral lendors payment of prin-
cipal of and interest on loans mndo to
nonprofit private agencies to carry out
projects for the construction or mod-
ernization of nonprofit private hospitals,
facilities for long-term care, outpatient
facilities and rehabilitation facilities.
m(d) Direct loans. The Secretary may,
in accordance with Part B of tho Act
and thcso regulations, make direct lonns
to public agencies to carry out projects
for the construction ormodernization of
public health centers and public hos-
pitals, facilities for long-term case, out-
?at.ie.n.t facilities, nnd rehabilitation
acilities.

§ 53.144 Approvalofnpplicnlionn.

(a)
An application for a loan guarantee sub-
m itted through tho Stato agency nnd in

Applications for loan guarantees.

101

accordance with the requirements of
} 53127 may be approved by the Secre-
tary only If he makes each of the findings
required pursuant to section 623(b) of
the Act, and determines;

(1) That the applicant will have suf-
ficient financial resources to enahble him
to comply with the terms and conditions
of she loan with respect to which the
guarantee is sought;

(2) Thatthe applicanthas the neces-
sary legal authority to finance, construct,
and maintain the proposed project, to
apply for and receive the loan with re-
spect to which the guarantee is sought,
and to pledge or mortgage any assets or
revenues to be given as security for such
loan or against other satisfactory secu-
rity specified in 553.147;

(3) That the loan with respect to
which the guarantee is sought will bo
secured by a first lien against the facil-
ity to be constructed or against other

security satisfactory to the Secretary
specified in § 53.147.
(4) That the loan with respect to

which tlio guarantee is sought will bo
mode only with respect to the Initial
permanent financing of the project;

(5) That tho rate of interest on the
loan with respect to which a guarantee
is sought docs not exceed such per
centum per annum ns the Secretary de-
termines to be reasonable, taking into
account the range of interest rates pre-
vailing in the private market for similar
loans nnd the risks assumed by tho
United States; and

(6) Such additionaldeterminations ns
tho Secretary finds necessary with re-
spect to particular applications in order
to protect the financial Interests of tho
United States.

(b) Applications for direct loans. An
application for a direct loan submitted
through the Stato agency nnd in accord-
ance with tho requirements of §53127
may bo npproved by the Secretary only
if he mnkcs each of the applicable find-
ings required pursuant to sections 623(b)
and 627(a)(2) of tho Act, and deter-
mines:

(1) Thatthe applicant will havo suf-

Loan guarantees. Tire Secretaryficient financial resources to cnablo him

to comply with the terms and conditions
of the directloan;

(2) Thattha applicanthas tho neces-
sary legal authority to finnncc, construct,
and maintain tho proposed project, to
apply for and rccelvo tho direct loan,
and to pledge or mortgage any assets or
reserves to bo given as security for such
direct loan;

(3) That tho direct loan will be se-
cured by a first lien against the facility
to bo constructed or against other secu-
rity satisfactory to tho Secretary speci-
fied in 553.147;

(4) That tho directloan will bo mndo
only with respect to tho initial perma-
nent financing of the project: and

(5) Such additionaldeterminations as
tho Secretary finds necessary with re-
spect to the particular application in
order to protect the financial interests of
tho United States.
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|§53.145 Maximum amount of direct
loanorguaranteed loan.
No direct loan or loan with respect

to which a guarantee Is made for any
project under Part B of the Act may be
In an amount which, when added to the
amountofany grantorloon under Part
A ofthe Actwith respectto such project,
exceeds 00 per centum of the cost of
such project: Provided, That, in deter-
mining the actual cost of the construc-
tion of the project, there shall be ex-
cluded from such cost all fees, Interest,
snd other charges relating or attribut-
able to the financing of the project.

§ 53146 Formsofevidence of indebted-
ness.

The evidence of ir debtedness with re-
spect to direct loans with respect to
which a guarantee Is made shall be In
such form as may be acceptable to tho
Secretary.

§53.147 Security for loans.

All directloans and loans with respect
to wlilch a guarantee Is made shall bo
secured Inamanner which the Secretary
finds reasonably sufficient to Insure re-
payment. The security may be one or a
combination of the following:

(a) A first mortgage on the facility
nnd site thereof.

(b) Negotiable stocks or bonds of a
guality and valuo acceptable to the
ecrefary.

(c) A pledge of unrestricted and un-
encumbered Income from an endowment
or other trust funds acceptable to the
Secretary.

(d) A pledgo of a specified portion of
annualgeneralorspecial revenues of tho
applicant, acceptahble to tho Secretary,

(0) Pul) faith and credit (tax sup
ported) obligations of a Stato or local
public body.

(f) Such other security as the Secre
tary may find acceptable In specific
Instances,

§ 53.148 Opinionoflegalcounsel

At appropriate stages in tho applica-
tion and approval procedure for direct
loans and loan guarantees, Uic applicant
shall furnish to the Secretary a memo-
randum or opinion of legal counsel with
respect to tho legality of nny proposed
bond or note Issue, tho Ie%al authority
of tho applicant to oiler the Issue and
socuro it by tho E}roposed collateral, and
tho legality of tho Issuo upon delivery.
"Legal counsel" means either a law firm
or Individual lawyer, thoroughly experi-
enced In tho long-term financing of con-
struction projects, nnd whoso approving
opinions havo previously been accepted
by lenders or lending institutions. In
addition, In tho enso of a direct loan to
n public agency, the legal counsel shall
bo a recognized bond counsol In tho
municipal field. The legal memorandum
oropinion to be provided by legal counsel
In each case shall be asfollows:

a)
the application for a direct loan or loon
guarantee, stating thattheir Isorwill be
authority to flnanco, construct and
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maintain the project, and to issue the
proposed obligations and to pledge or
mortgage the assets and/or revenues of-
fered to secure the direct loan or the
loan with respect to which a guarantee
is /sought, as the case may be, citing the
basis for such authority; and

<b) A final approving opinion, de-
livered to tho Secretary atthe same time
as the delivery of the bonds to the Sec-
retary (In the case of a direct loan) or
to the lender (In the case of a loan quar-
antee), stating thatthe Indebtedness of
tho applicant Is duly authorized, sold,
and delivered, and that such Indebted-
ness Is valid, binding and payable In ac-
cordance with the terms on which the
direct loan or loan guarantee was ap-
proved by tho Secretary.

§ 53.149 Length and maturity of loans.

The repayment period for direct loans
and loons with respect to which a guar-
antee is made shall be limited to 25
years: Provided, That—

(8) Tho Secretary may, In particular
cases where he determines thata repay-
mentperiod of less than 25 years Is more
appropriate to an applicant's total
financial plan, approve such shorter re-
payment period; and

(b) In no caseshall aloanrepayment
period exceed the estimated useful life
of tho facility to be constructed with tho
assistance of the loan.

§ 53.150 Interestondirectlonns.

Each directloon shall require tho bor-
rower to pay to tho Secretary, or as di-
rected by him. Interest thereon at a rate
determined by tho Secretary to bo com-
parable to the current rate of Interest
prevailin? with respect to loans to non-
profit prlvato agencies which aro guar-
anteed under part B of tiro Act, for tho
modernization on construction of sim -
ilar .facilities In tho some or similar

"areas, minus 3percentum perannum.

§ 53.151 Repayment.

Unless otherwise apcclfically au-
thorized by tho Secrotary, each direct
loan and loan with rcsnoct to which a
guarantee Is made shnll be rcpnyublo In
substantially level total annual Install-
ments of principal and Interest, suffi-
cient to amortize tho loan through tho
final year of the life of tho loan.

§ 53.152 Loon Guarantee
and DirectLoun Agreement.

(a) Loan Guarantee Agreement. (1)

For onch application for a loan guaran-
tee which la approved by tho Secretory,
nu olfor of a loan guarantee will be sent
to the aiipficant, sotting forth tho per-
tinent terms nnd conditions for tho loan
guarantee, and will be conditioned upon
tho fulfillment of tlioso terms and con-
ditions. Tho accepted loan guarantee of-
fer will constitute tho Loan Guanintco
Agreement between tho Secretary and
tho applicant

Includo the following provisions:

n That the loon guarantee
denced by tho Agreementshall bo Incon-
testable za) Inthe handsofthe applicant

ru whose
antee Is made except for fraud or mis- |
representation on the part of such ap-

plcant, and (b) as to any person who

makes or contracts to make a loan to

such applicant In reliance on such loan

guarantee, except for fraud or misrepre-

sentation on
person.

fault In making payment, when
the principal and Interest on the loon
with respect, bo which the guarantee Is
made,
within
thereof, tho holder of such
havo
writing upon the Secretary for tho pur-
chase by the Secretary of such loan.

applicant on
guarantee evidenced by such Agreement
[smade shallhave a contractual right to
receive from
payments In an amount sufficient to re-
duce by 3percentum perannum the net
effective Interest rate detcijnined by tho
Secretary to bo otherwlso payable on tho
loan with respect to which such quar-
antee Is made..

mitted to prepay up
tho original principal amount of such
lcan In any calendar year without addi-
tional cliarge. v

Agreement

evi-
loan with respectto which a guarantee Is
made shall bo accomplished atsuch time

behalf such loan guar-]

the part of such other

@1) That If the applicant shall de-
due, of

not cured
happening
loan shall
demand In

and such default Is
90 days after the

the right to make

*(111) That each holder of a loan to an
whoso behalf the loan

the United States Interest

(lv) Thatpayments of Interest pursu-

ant to subdivision (111) of this subpara-
graph will be made by the Secretary, In
accordance with the terms of the loan
with respect to wlilch the guarantee la
made, directly to tho holder of such loan
or to a trustee or agent designated In
writing to the Secretary by such holder
until sucli ttmo ns the Secretary Is noti-
fied In writing by tho holder that such
loon has been transferred. Pursuant to
such written notification of transfer, tho
Secretary will mako such Interest pay-
ments directly to tho new holder (trans-
force) of tho loan.

(v) That tho applicant slin.ll be per-
to 15 per centum of

(vi) Buci.otherprovisions as tho Scc-

rctary finds necessary in order to protect
tho
States.

financial interests of tho United

(b) Direct Loan Agreement. (1) For

each application for a direct loan which
is approved by tho Secretary, an offer of
a directloan willbescatto tho applicant,
sotting forth tho pertinent terms and
conditions for tho direct loan, and will
bo conditioned upon tho fulfillment of
those term s and conditions. Tho accepted
directloan offerwifi constitute the Direct
Loan Agrocmonl between tho Secretary
and tiro applicant.

(2) Each DirectLoun Agreementshall

Includo such provisions os tho Secretary
finds necessary in order to protect tho
( \ financial Intcrefts of tho United States.
2 Eiwh Loan Guarantee Agreement

A memorandum, submitted withAIinI? 653.153

Lonu closing.
(a) Loan guarantees. Closing for any
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asmay be agreed upon by the parties to
such loan and found acceptable by the
Secretary.

(b) Direct loans. Closing for any di-

rect loan shall be accomplished at such
time as may be determined by the Sec-
retary.

§ 53154 Waiverofrightofrecovery.

In determining whether there Is good
cause for waiver of any rightof recovery
which he may have against a nonprofit
private agency by reason of any pay-
ments made pursuant to a loan guar-

RULES AND REGULATIONS

antee. or against a.public agency by
reason of the failure of such agency to
make payments of principal and interest
ona directloan to such agency, the Sec-
retary shall uike into consideration the
extentto which:

(a) The facility with respectto which
tho loan guarantee or direct loan was
made w.'licontinue to be devoted by the
applicant or other owner to use for the
purpose for which it was constructed or
another public or nonprofit purpose
which will promote the purposes of tire
Act:

193

e(b) There are reasonable assurances
that for the remainder of the repayment
period of the loan other public or non-
profit facilities not previously utilized for
the purpose for which the facility was
constructed will be so utilized and are
substantially equivalent in nature
extent for such purposes; and

(c) Such recovery would seriously cur-
tail the provision of medical services to
persons in need of such services in the
area.

[FH Doc.72-134Filed 1-5+2;8:45 am)

and
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A udit Focuses

On Mep. Beirne,

Lake O tis Clinic

] By Brian Rogers
The Stale of Alaska may go to court against an Anchorage
legislator to recover almost $100,000 in state revenue-sharing funds

milegedly overpaid to the legislator’s hospital corporation.

\ Assistant Attorney General Rodger Pogues said Friday that
his office would go to court against Representative Michael F.
Beirne (R-Anch.) and the Lake Otis Clinic, Inc. (1.OC) unless Beirne
repays $97,039 lie was overpaid in 1975.

The funds in question arc a part of $312,000 given hy the
stale Department of Community and Regional Affairs (C&RA)
to LOC in February 1975. LOC is a non-profit corporation, headed
by Beirne, which is involved in the construction of an Anchorage
acutc-cnrc hospital. Oilier directors of LOC arc Corinnc A. Beirne
arid Beverley L. Beirne.



At the 60th Session Grand Igloo,

Nj.«t-wivC>

Pioneers of Alaska,

ladies nrc scen leaving the attractive

t

W m

Tlingit

Tribe No. 4 Mali in Ketchikan bound for a business session. More photos on page 13.
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Sale © fS M e

By Joe LaRoceu
Andy Warwick or Fairbanks
?heTaKuy ollTJdcJI

told the All-Alaska Weekly
Wednesday lie hasnT had an
opportunity to study the govcr-
nor 3 recently announced pro-
posal to sll the stale3 Prudhoc
Bay royalty gas in depth yet,
but said that at first blush it

looks "very attractive."
Warwick said Stale Com-

missioncr of Natural Resources

Guy Martin who nccotiatcd the
proposed agreements with three
F T 0?*! Purchasers, came to
e “br,er

Martin s also chairman of
the five member Royalty Board
which must approve the sale
before- i1t3 submitted to the

legislature for consideration.
Warwicksaid bl want to

take a closer look at the pro-

posed agreements to determine
what erse effects,if any,

the state might suffer if the

-Alaska Linck Photo

aercemcnts are finalized nnd
whether die advantages would
outweigh them.
SUCCESSFUL BIDDERS
The governor"s announce-

ment of ,he agreements
last week chmaxed months of

negotiations with four major
6:is transmission companies one
of which - United Gas Trans-

nlission - was eliminated in the

r,nal s,aBcs- - "
Tl,c successful bidders

.-Continued on page 15

late one of three currently

arc Miles Sclllossbcrg,

r MfalfuTernal AuduoT”™eorge
of more than S3.1 million in costs claimed by .OC,

The audit showed ihui
almost S21

Lilgec.

million were not allowable under applicable revenue-sharing stand-

s, leaving only $861,843.89 in

allowable costs. The state sliaie,

per cent of the costs, came to only $.15,460.97, leaving $97,039

.counted for., 1"

The audit ra|sed serious questmns about several of the expen-

ditures claimed by LOC. TI'l report said *

‘many costs were paid for

companies not directly related to the construction of the liospi-
It would appear that at present these expenses are being claimed

both LOC and

In every instance these other
iitllics are tied closely to M.F.
irnc, Director of LOC.'Mhe
report says..These corporatmns
include:

the facility 'that actually paid the expense."

ivS J S  3iShSt

-Kelly Supply Inc Michael
Beirne, Corinne Be|rne and
Beverley Beirne, directors.
-Raypath, inc., Michael F.
Beirne, .Corinne Beirne and Bcv- e -
crley Beirne, directors.
-SPADA" Feed and Seed :
Store, Inc., Michael F. Beirne, - ALLWEEK LONG OUR
Corinne Beirne and GeorginaPHONES HAVE REALLY
Perritt,directors. - BEEN.BUZZING - It ap-
-Alaska  Medical ,Labora-
‘torics, a professional -'corpora-"; Pcars that the ’bCQ[EOIougll
-lion.- Directors arc Michcal F." Assembly has a heated con-

Beirne and LAV. Mauman,
According to the audit re-

port, "it appears thal He ex=
penscs being claimed have been

e used for tax purposes by these

corporations and are now being
used to justify state revenue
sharing funds."

CANT WAIT FOREVER ~
, TICBU?u .2cime was con-
< donc I n X audit and”%as
“trying to get more of the work
accountable "

The audit was done using
accept-
ah” standards of revenue sharing

fund* Pcgwssaid” ,a*
any stanoard for those Lems to
be accountable expenditures.”

He said lie had been expecl.

troversy on its hands — over
u ncw zoning ordinance

, .comis IIP
hearing and Jtnal passage

011 Thursday evening short-
ly after our issue comes

offthe press.

Homesteaders and pro-
perty owners outside the
"dty “W 1o0,0lsh arc
hoPPI'S mad about the
ordinance which they say

-would have catastrophic

consequences should it pass'.
jllcy (/,e Or(Jjnuflce

would impose such unten-

n
1°r

uolc restriction on the land’
they have worked and

BT ? por Be,mc s atlorncy- %slaved a,ld struggled so hard

1o
-Continued oil page 3

contact to  /,0/(i’

ont(>> "that they
-Continued 0N page 2
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