





SENATE COMMUNITY AND REGIONAL AFFAIRS
COMMITTEE MEETING

May 23, 1978

Present: Senators Orsini, Hackney, Willis and Ferguson; Tom Singer,
House Permanent Fund; Pat Conheady, DNR; Annette Smith,
House C&RA; Jack Chenoweth, Legislative Affairs Agency,
Royce Weller, Hugh Malone"s Staff; Representative Dick
Eliason, Richard Engen, Division of State Libraries and
Museums.

Absent: Senator Sumner

The bills before the Committee were CSHB 133, HB 766 and SB 580.
The meeting was called to order at 3:08.

SENATE BILL 580

Richard Engen, Division of State Libraries and Museums, stated that
this bill would increase the present grant and aid program for
assistance to the Public Libraries Association throughout the state
from $250 a year on a reimbursable basis to a $500 grant for purchase
of library materials.

He stated that it eliminates much of the paper work now required by

statute. He explained that his office has to submit invoices on a
reimbursable basis and this would be eliminated through the grant
provision of the bill. He also stated that the bill removes the

restriction from purchasing religious materials which 1is in the
original statutes.

Senator Hackney moved to increase the $500 grant amount to $1,000.
There were no objections. Senator Hackney then moved to pass the
bill out with a "DO PASS" recommendation.

HOUSE BILL 766

Chairman Orsini went through the proposed recommendations for the
bill. He stated that there was a CS for increasing the $250,000 to
$400,000 and adding certain conditions to the increase.

Representative Eliason stated that the bill was introduced at the
request of the borough Administrator of Sitka. He stated that small
contractors in rural areas and smaller communities of the state who
have ample equipment and the experience to handle a number of munici—
pal jobs are falling short of other contractors from out of the
community and even out of te state because of the difficulty in
establishing a bond.

Senator Ferguson moved that the Committee adopt a CS for HB 766
including the recommendations by Chairman Orsini and pass it out
with "INDIVIDUAL RECOMMENDATIONS™.

CS FOR HOUSE BILL 133

Jack Chenoweth, Legislative Affairs Agency, went over the proposed
committee substitute for CSHB 133 and explained section by section
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changes in the bill and new language that had been put ir.to it. As a
result of committee discussion, a revised work draft of the proposed
committee substitute was requested.

Chairman Orsini stated that CSHB 133 would be scheduled for Committee
action Thursday.

The meeting was adjourned at 4:00.
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SENATE COMMUNITY AND REGIONAL AFFAIRS
COMMITTEE MINUTES

May 2, 1978

Present: Senators Hackney, Willis Sumner and Orsini; Pat Conheady,
Department of Natural Resources; Jack Chenoweth, Legislative
Affairs Agency; Ben Marsh, Cook Inlet Air Resources; Janet
Pursley, Cook 1Inlet Air Resources; Karla Pursley, Cook
Inlet Air Resources.

Absent: Senator Ferguson
Senate Bill 599, SCR 103 and CSHB 133 were before the Committee.
SENATE BILL 599

Jack Chenoweth, Legislative Affairs Agency, stated that since the
coastal management regulations are prepared by the Coastal Policy
Council and are not defined by the Coastal Management Act as part

of the program, they need not be presented to the Legislature for
approval. He also stated that, 1if the Legislature were not required
to approve them, they are no more or less than any other set of
regulations that are adopted by any other state agency and are
therefore subject to any resolution put in by a member or by the
Administrative Regulation Review Board.

Chairman Orsini stated that his interpretation of a conversation with
Jack Chenoweth earlier lead him to believe that there wore possible
legal ramifications to adopting the resolution that formally approves
the regualtions, and thereby not being able to disapprove them 1in

the future”

Mr. Chenoweth stated that he could not say that there were no legal
ramifications but the regulations are not obligated to come before
tne legislature for approval.

The Committee concluded that either with or without Legislative
endorsement the regulations would take effect. The Committee agreed
to see the Federal Coastal Zone Officials at Tuesday"s C&RA meeting
if they were available.

CS FOR HOUSE BILL 133

Chairman Orsini stated that since other committees have 1insufficient.lv
addressed the Anchorage land situation involving this bill that this
Committee would have to go more deeply into it. He also stated that
this version of the bill 1is roughly comparable to the version that
came out of House C&RA with the exception of monetary possibilities
and slightly changed acreages. Pat Conheady, Department of Natural
Resources stated that some additions added from the House Finance
Committee were still in the bill and that the most important of those
was the availability of trust lands for selection. He also stated
that the Department thinks this is a good provision. Mr. Conheady,
stated that trust I-.nds would enable the state in those communities
which do not have suitable land to obtain their entitlement. Senator



SENATE C&RA May 10, 1978
Page Two SB 599, SCR 103,
CSH3 133

Sumner stated that Anchorage had selected 20,000 acres of land on
the basis that trust lands were not available for selection, and

it wound up, in terms of usable land, with around 14,000. He
expressed concern as to whether Anchorage was facing a situation
similar to Kodiak"s. He stated that he felt Mr. Hartig who has
represented Kodiak, should come and talk to the Committee. Chairman
Orsini asked Mr. Conheady 1if it would make any difference if the
state had a law like this if the Beirne Initiative passes. Mr.

Conheady replied that it would be good to have one to protect the
municipalities®”™ rights to selection land first before the Beirne
Initiative.

Mr. Conheady stated that the fiscal note would be different fronm
that of the House version of this bill because DNR 1is involved in
the selection process in the Senate version and 1is not in the
House version.

He also stated that the Department probably would not have the lands
transferred by November but would have identified what Ulands they
were looking at.

Chairman Orsini asked Mr. Conheady if the letter sent to Senator
Tillion on April 19 outlining certain acreagea available was still
valid. Mr. Conheady replied that it was. Chairman Orsini stated

to Mr. Conheady that if the Committee finds reasons to believe

that those figures are not valid that his credibility with this
Committee will have suffered. Mr. Conheady replied that he believed
the letter to be valid to the extent of his knowledge.

The meeting was adjourned at 4:00.



SENATE COMMUNITY AND REGIONAL AFFAIRS
COMMITTEE MINUTES

April 25, 1978

Present: Senators Orsini, Sumner, Willis and Ferguson; Roger
Allington, Co-Chairman of the Alaska Coastal Management
Council; Murray Walsh, Office of Coastal Management;

Bruce Aronson, Department of C&RA; Pat Sharrock, ABC
Board; Jim Rolle, Alaska Municipal League.

Absent: Senator Hackney came latter part of meeting.

The meeting was called to order at3:10.

SB 533, SB 208, SB 599 and SCR 103 were the bills before the Committee.
SENATE BILL 533

Senator Sumner moved and asked unanimous consent that the Committee
pass out CSSB 533 with individual recommendations.

SENATE BILL 208

Bruce Aronson, Dept, of C&RA, testified that the Department supports
SB 208. Senator Sumner moved and asked wunanimous consent that the
Committee pass out SB 208 with individual recommendations.

SENATE BILL 599

Chairman Orsini stated that SB 599 1is an outgrowth from discussions

on SB 183, which 1is part of the Governor®s Alcohol package. The bill
does essentially two things -- first, it allows a municipality to adopt
ordinances by which either new, renewel or transferred liquor licenses
could be rejected by a municipality. |If a municipality does not act to

reject the license request within 30 days the application is automati—
cally placed before the ABC Board.

Senator Sumner questioned the needto transfer a state level function,
such as liquor licensing, to the local government level.

Chairman Orsini stated that Section 1 and 2 both deal with municipalities

but were separate from each other. Section 2 gives an intermediate means
of municipal alcoholic control if the municipality votes to do this. It
would Ulimit sales to nondistilled alcoholic beverages, such as beer and
wine.

Chairman Orsini stated that he had spoken with CHAR Lobbyist, Dorothea
MacDonald, and she initially had no objection to the bill but stated
that the CHAR executive committee later decided to oppose it.

Pat Sharrock, Director of the Alcohol Beverage Control Board, stated
that one provision of the bill that he does like is the requirement
for a municipality to place a license application on its agenda for a
public hearing. He stated that one are of the bill seemed to be a
conflict or a duplication, which 1is where the applicant and the ABC
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Board both would be rec lired to send a copy of tne application to the
governing body involved. In regards to the 30 day waiting period pro—
vided for a municipality to disapprove an application he asked that it
be specified when the 30 day count-down would begin.

Mr. Sharrock had no comments on Section 2 of the bill.

Jim Rolle, Alaska Municipal League, 1in response to the concern that

the municipalities may be given too much power by being able to reject
applications, stated that now the only protest to the ABC Board is
generally in the area of health and zoning. He stated that this bill
would give municipalities an option. Then if they chosenot to adopt
appropriate ordinances the ABC Board would continue to make the decisions.
He stated that the municipal officials are, in his opinion, as effec—
tive as the ABC Board in judging what is good for their community ana
what isn"t.

He also stated that he agreed with Mr. Sharrock that the 30 day period
is confusing. He also had no comment on Section 2.

COASTAL MANAGEMENT GUIDELINES AND STANDARDS

Chairman Orsini stated that the Committee now has SCR 103 before the
Committee approving the regulations.

Roger Allington, Co-Chairman of the Alaska Coastal Policy Council, stated
that the Coastal Management regulations are slightly different fronm

other regulations. For one, he pointed out that they are being pro-—
mulgated by a specially-organized body, the Alaska Coastal Policy Council,
composed of government and public members. He also noted that the intent

of the regulations was to establish broad policy principles and allow
local municipalities and district to draw up their own management pro—
grams essentially on a zoning basis. Furthermore, the areas themselves
would draw their own boundaries for coastal management jJurisdiction,
providing certain criteria were met.

Although the Council extensively revised the final version of the
regulations, Allingtion stated that on the last part of Section 85,

concerning council review, was new. He also stated that there was a
major change in the Timber Harvest Section of the regulations which
was requested by the timber industry. There wasalso work done on the
subsistence section. The question was raised ofwhat would happen if

local or state agency regulations conflicted with the Coastal Regulations.
Mr. Allington replied that the agencies or local governments must bring
their regulations into conformity with the coastal management program.

Murray Walsh, Coastal Zone Management Office, stated that the critical
time would be the next six or seven months which would bring out the
flaws and problems of the regulations. He also stated that the Legis—
lature should consider an increase in state funding of this progranm
just +-0 give the coastal management more flexibility and eliminate

some of that federal dependence.

The meeting was adjourned at 4:35.



Mlaska Jiiate Megislature

Senate
Committee on o

Official Business Comnity & Regional Affairs Juneau, AFEW(!{BH
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Mayor George M. Sullivan
Municipality of Anchorage
Pouch 6-650

Anchorage, Alaska 99502

Dear Mayor Sullivan:

The Senate Community and Regional Affairs Conmittee passed out of Conmittee
CSSB 599 ("An Act relating to regulation of the sale of alcoholic beverages

by municipalities™) on May 2. This bill would allow a municipality, if it
chose to exercise the option, to disapprove liquor license applications before
the applications could be considered by the Alcoholic Beverage Control Board.

IT a municipality did not wish to become involved in the regulation of liquor
licensing, the present situation of direct licensing by the Alcoholic Beverage
Control Board would continue.

A second section of CSSB 599 provides for communities, if they desire, to
exercise a third option regarding the sale of alcohol in their areas. CSSB
599"s provision would allow residents of a community to vote on an intermediate
option of prohibiting the sale of distilled (i.e. "hard") Uliquor but allowing
the sale of low alcoholic, non-distilled beverages (i.e. beer and wine) .

CSSB 599 has no further committees of referral, except for review by the
Rules Conmittee, before it goes to the Senate floor for a full vote.

Members of the Senate welcome at all times your cannents on this legislation
and your views on how these options could strengthen the effectiveness of
local government. I would like to draw your attention to the fact, however,
that CSSB 599 is likely to be scheduled for Senate floor action shortly and
that your comments will be most useful if they can be submitted as soon as
possible to the Legislature.

Sincerely,

JOE ORSINI

Chairman, Senate

Cormtunity and Regional
Affairs Conmittee

JO:gd

Enclosure: CSSB 599



LETTER TO: CITY OF KETCHIKAN, KETCHIKAN GATEWAY BOROUGH, CITY-AND ~
BOROUGH OF SITKA, MUNICIPALITY OF ANCHORAGE, NORTH SLOPE BOROUGH,
CITY OF KOTZEBUE, BRISTOL BAY BOROUGH, CITY OF DILLINGHAM,

KENAIT PENINSULA BOROUGH, CITY OF KENAI, MATANUSKA-SUSITNA BOROUGH,""
CITY OF PALMER, CITY OF NOME, CITY OF BETHEL, FAIRBANKS NORTH------——-
STAR BOROUGH, CITY OF FAIRBANKS, KODIAK ISLAND BOROUGH, CITY OF
VALDEZ
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM May 4, 1978

SUBJECT Judicial "review"” of decisions of municipalities
with respect to liquor license applications
reviewed and disapproved under CSSB 599

TO: Senator Joseph L. Orsi

FROM: John B. Chenowi
Legislative Qdu

As drafted, CSSB 599 makes no specific provision for appeal

of a decision by the governing body of a municipality disapproving
a new license or a license renewal or transfer application
under AS 04.10.265 added by the bill. The absence of specific
language does not preclude judicial review of the decision

of a city council or borough assembly. The general jJurisdiction
of the superior court encompases civil actions, 1including
actions based upon constitutional requirements of due process.
Section 1 of the referenced bill, adding AS 04.10.265, would
require, first, a general municipal ordinance describing
standards for review of liquor license applications in the
community and, second, review and disapproval of licenses
based upon the standards. Protection against arbitrary
interference with rights in a liquor license by a municipality
making a decision under the section cited could be reached

by an action commenced in superior court contesting the
validity of the underlying municipal ordinance, challenging
the compliance by the municipality with its own requirements
respecting notice, opportunity for hearing and presentation

of evidence, and manner of making a decision, and consistency
of decision by the governing body of the municipality with

the provisions of its own ordinance. The scope of "review"
based upon the constitutional requirements of due process

may be somewhat narrower than the general review afforded
under the state®s Administrative Procedure Act (AS 44.62.570),
but the opportunity for an aggrieved license applicant to
"test" the decision of the municipal council or assembly is
not lost by the failure to provide a specific appellate
procedure.

JBC :jpd
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM April 26, 1978

SUBJECT: Proposed CSSB 599, relating to 1liquor licenses
TO: Senator Joseph L. Orsij
FROM: John B. Chenowejm, J~Sfslative Counsel
One additional ‘flendment should be considered by the Com—
mittee before this bill is”reported out. That would be a
change to conform provisions of AS 04.10.350(a), relating to
automatic renewal of outstanding licenses.
In this regard, I would suggest the following:
* Sec. 3. AS 04.10.350(a) 1is repealed andreenacted to
read:

(@) A license issued under this chapter is
renewable automatically if the fee is paidin accord—
ance with secs. 40 - 140 of this chapter. A license is
not automatically renewable under this section if

(1) the license application is disapproved by
the governing body of the municipality under sec. 265
of this chapter;

(2) the license application 1is protested 1in

the manner provided in sec. 300 of this chapter;



Senator Joseph L. Orsini
April 26, 1978
Page 2

(3) the licensee has been convicted under AS
04.15.100 and the board or a court of competent juris—
diction 1is considering suspension or revocation of the
license; or

(4) the license has been lawfully revoked.

JBC :hjd






ESTIMATED COSTS

Capital Recovery Costs

Capital recovery costs for the proposed offshore barge

terminal facilities are based on:

* The sale of municipal bonds by the City of Nome to

provide the funds, not available from the State of

Alaska, for the construction of the proposed barge

terminal facilities plus the purchase of the portable

hydraulic dredge and support equipment.

- Repayment of the municipal bonds will be extended over

a 25 year period using a 7-1/2 percent interest rate.

Capital costs requirements to cover development of the

proposed barge facilities are shown in Table 6.

Table G
CAPITAL COSTS
PROPOSED OFFSHORE BARGE FACILITIES
NOME, ALASKA
(Estimated 1976 Costs)

Item
Total Project Cost (Table 2)

Portable Hydraulic Dredge and

Floating Breakwater
Total Project Capital Cost

1974 Port Facilities Development Fund,
State of Alaska

Total Project Capital Costs
To Be Funded By The City Of
Nome

Amount
$8,540,000
750,000
$9,290,000

-)2,000,000

$7,290,000
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March 18, 1977
LETTER OF INTENT TO SCR 12

The intent of the Senate Community md Regional Affairs
Committee, 1in the approval of SCR 12, is that the language
of 19 AAC 38.020 1is repugnant to the concerns of Alaskans,
and should be annulled.

However, the Committee felt that the implementation of
the regulations was inoffensive and reasonable, and well
served the intent of the statutes. Therefore, while the
Committee believes the regulation itself should be annulled,
it could see no reason to change the existing procedures,
and recommends the adoption of a new regulation which more
closely describes these procedures.

Senator Joe Orsini

Chairman

Senate Community and
Regional Affairs
Committee
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FARM USE ASSESSVENT APPLICATION &
AS 2953.035

Application must be filed on or before February I, of the assessment year.
Complete one form for each parcel of property within the farm unit.

MUNICIPALITY ACCOUNT NUMSER_
NAME OF APPLI CANT_ LAND USE ACRES
MAILING ADDRESS
CROPS:
CITY STATE ZIP Row Crops Grains
TELEPHONE SOC. SEC. NO. OTHER /
FARM USE: Pasture Hay-Sllage
PROPERTY LOCATION AND DESCRIPTION
BUILDING /
CITY OR SERVICE AREA SITE: Farm Use Residential
PARCEL HUMBER COMPATIBLE / /
USES: g
SUSDIVISION/USS_ BLOCK LOT =
SECTION TOWNSHIP RANGE TOTAL: E
o
PROPERTY OWNERSHIP
O OWNER OF RECORD RECORDING DISTRICT
Ownership
O LEASED LAND DATE OF INSTRUMENT Verified By:
Copy of lease attached Assessor or Clerk
TYPE VOL. PAGE
INCOME =
| hereby tpply for Form Use Property Tax Assessment on the [ 'will provide Income verification documents
property described above cs prj>/lded In AS 29.53-035 for for inspection of the clerk or assessor on or
the 197 assessment year. | am actively engaged In before May 15 of the assessment year or,
farming the land for profit and declare that my gross
Income attributed to the farm use land for the year(s)
Indicated below Is 10? or more of my yearly gross Income: O Attached Is a notarized authorization granting
to the state assessor the right of Inspecting
O For Inst year O Averaged for two years my state Income tax return, which will be
ovallable at he Department of Revenue prior
0 Estimated for this year Q Averaged for three years to December 3 of the assessment year.

CERTIFICATION

| the undersigned hereby certify thot | have read this application and the answers given are true and correct to the best
of my knowledge. | understand that willful mlsstatencnt Is subject to punishment by fine or Imprisonment under AS 11.30.270.
My signature, hereon, authorizes the assessor to review municipal records with those of the local Soil Conservation

Suhdlstriet.

DATE SIGNATURE OF APPLICANT
This cpace for local aouaaaovs use only O Approved Q Ocnled_
‘Does the gross Income attributed to the farm use
PROPERTY FULL VALUE FARM VALUE DEFERRED land for which application Is made equal or txcced
Land 10* of the applicant's annual gross Income?"
Buildings O yes N ()] DATE:
Total Verified By:
Assessor or Clerk
Hill Rate Department of Communlty fj Rcglon.il Affairs
Amount of Tax n yes o ©° DATE:

Verifled By:

Form 21-kI0 Local Assessor's copy-white  Department of Community t Regional Affairs' copy-yellow Taxpayer's copy-pink



AUTHORIZATION
FOR
INCOME VERIFICATION

Farm Use Land Assessment AS 29.53.035

| hereby request and authorize the Department of Revenue to release to the

State Assessor information taken from my Alaska Income tax return for
> , calendar year(s). Accordingly, 1 waive

my right to privacy regardmg the |nf0rmat|on as stated below.

DATE SIGNATURE CF APPLICANT SOCIAL SECURITY NUMBER

SUBSCRIBED AND SWCRN to before me, this
day of ;19

Nota%Publlc in and for Alaska
mission expires:

This space for Department of Revenue use only

"Doqs the gross i 8ome attrlbuted to farm use land equal or exceed 108 of the
applicants “agjusted gross income?

1 No record available

Date
1 YES 0 N

Signature - Department 0f Revenue

e ar&q]elnt of Community & Regional Affairs

-73-



FARM U

SE LAND ASSESSMENT
AS 29.53.035

*1976 PROGRAM SUMMARY

Number Number Full anu Total
of of True Deferred
MUNICIPALITY Applications Acres Land Value Value
Anchorage 4 40.950 849,475.00 835,150.00
Fairbanks 11 1.9CD.500 1,105,117.00 866,867.00
Kenai 9 727.808 305,650.00 178,900.00
Matanuska-Susitna 64 13,420.628 12,615,420.00 9,681,540.00
STATEWIDE TOTAL 88 16,149.886 14,875,662.00 11,562,457.00
AVERAGE PER
APPLICATION: 183.520 169,041.61 131,391.56
AVERAGE PER ACRE: 921.10 715.95
* Estimated pending final approval of accounts
FIVE-YEAR SUMMARY OF PROGRAM PERFORMANCE
Number Number Total Total
of of Deferred Deferred
YEAR Applications Acres Value Tax
1972 55 *NA 2,299,265 $25,290
1973 66 *NA 3,332,290 34,945
1974 71 11,250 4,737,290 57,735
1975 91 18,759 6,140,300 77,805
1976 88 16,150 11,562,457 99,179

data not available

-69-
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THIS MESSAGE 13 FROM THE ANCH ASSEMBLY TO THE SEN FINANCE
COMMITTEE. THIS RESOLUTION HAS ADOPTED 4/26.

1A RESOLUTION OPPOSING SCR 13 AND SCR 14 RELATING TO REVENUE
SHARING FOR HOSPITAL CONSTRUCTION*1

THE ANCHORAGE ASSEMBLY RESOLVES*

'/HEREAS, SCR 13 WOULD PREVENT THE DEPARTMENT OF COMMUNITY AMD
REGIONAL AFFAIRS FROM LIMITING TOTAL HOSPITAL CONSTRUCTION
COSTS TO THOSE ALLOYED UNDER FEDERAL LAW, FOR THE PURPOSE OF
COMPUTING REVENUE SHARING FOR LOCAL HOSPITAL CONSTRUCTION,; AMD

'/HEREAS, PASSAGE FOR SCR 13 WOULD PROHIBIT THE STATE FROM ADMIN [STERH'IG
GRANTS-IM-AID PROGRAMS HARMONIOUSLY 1ITH FEDERAL

REGULATIONS AND MOULD CREATE INCONSISTENCIES THROUGHOUT THE

ENTIRE MEDICAL REIMBURSEMENT SYSTEM INCLUDING MEDICARE, MEDICAID,

AND GENERAL RELIEF MEDICAL ASSISTANCE? AND

cont/d / EON

LA 11 1902 12.23 JAO I 0022 12.23 01/27/77

T0 CINDY JNU
FR CHAR TTY ANCH

COMTUATI ON

IIIEREAS, SCR 14 WOULD REPEAL AN ADMINISTRATIVE REGULATION

OF THE DEPARTMENT OF COMM,UNITY AND REGIONAL AFFAIRS THAT PRESENTLY
REQUIRES NON-GOVERNMENTAL SPONSORS OF HOSPITAL CONSTRUCTION
PROGRAMS TO APPLY THROUGH THEIR LOCAL GOVERNMENTS AND

WHEREAS, PASSAGE OF SCR 14 WOULD PROHIBIT THE STATE FRO.!
ADMINISTER IMG REGULATIONS DESIGNED TO GIVE LOCAL COMMUNITIES
MEANINGFUL SELF DETERMINATION IN THE ALLOCATION OF HEALTH CARE
RESOURCES and facilities?

NOW, THEREFORE, BE IT RESOLVED THAT THE ANCHORAGE ASSEMuLY OPPOSES
PASSAGE OF SCR 13 AND SCR 14 NOW BEFORE THE TENTH LEGISLATURE.

PASSED AMD APPROVED BY THE ANCHORAGE ASSEMBLY THIS 26TH DAY OF
APRIL, 1977

ERNIE BRANNON, CHAIRMAN






March 24, 1977

The Municipal Health Commission, at their regular meeting of

March 23, 1977, emphatically endorses the DEFEAT of SCR 13, SCR 14

for the following reasons;

1. The removal of such regulations would create inconsistencies
through out the entire reimbursement system, particularly with
regard to Medicare, Medicaid and General Relief Medical Assistance.

2. The mandate of the people for cost-consciousness and cost-containment
in the provision of health services would be directly violated if
these resolutions ware to be adopted.

3. Existing regulations clearly define allowable and nonr-allowable
construction costs under Hill-Burton on the basis of their
legitimate and direct relationship to facility construction costs.
Adding to the list of allowable costs adds to the dollar amount
that the taxpayer will pay TWICE: first in general taxes to support
construction under revenue sharing, and secondly as a part of the

amortized costs built into the daily bed rate thru depreciation
(MOTE; the daily bed rate is paid a THIRD time under Medicare,
. Medicaid and General Relief Assistance by the taxpayers.)

4. Local determination of applicable beds and properly certified
construction efforts 1is necessary if planning is to have any effect
on cost containment.

Position paper to follow..

Signed:

Adrian Barber, Chiropractor

Ben Rarrerra, Vice President National Bank of Alaska

Joseph 0 Torman, University of Alaska, Anchorage

Jim Lewis, Associated General Contractors

Julie Kitka, Alaska Federation of Natives

Dalia Wolverton, Housewife

Edna Adrian, Senior Citizen

Rose Anderson, Counselor, McLaughlin Youth Center

Keith Brovm3ber”er, M.D. , Internist Providence Hospital

Bonnie McGee, Chairman Municipal Health Commission, Housewife

Betty Payes, School Nur® *

Lois Kiehl, Nutritionist

Cynthia Meinke,Housing Referral Counselor

Sharon Schmidt, Teacher

Liz Jacks, Administrative Office C.E.T.A., Municipality of Anchorage
Kent Autor, Management Counaultant

Christie Hoke, Nurse

Diddy Hitchins, Professor University of Alaska, Anchorage

Patricia Yenney, Medical Librarian

Marv Janzan, Ex. Director Professional Standards Review Organization/Alaska
Charles Rigden, Associate Administrator Alaska Hospital and Medical Center
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The Honorable Frederick McGinnis

Commissioner
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DU ROITE 7L
J T
off/cfof WEAImm gereral  POUCHK— STALE CRTCL
JINAU 9L
August 28, 1972 i
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top p eoyjo

2101 1 T ,135

Department
Services
Juneau, Alaska 99801

Dear Commissioner McGinnis:

You have asked our opinion
project costs"”
construction by relying on promulgations of the Depart—

method of determining "total
cal
ment of Health, Education and
of the Public Health Services
quirements of AS
use of these promulgations 1is
cretion in the administration

AS JIS.IB.0I0Cj) states

If construction
January 1, 1968 and
construction
government or other
less than 25 per

the state shall pay

other facility sponsor each fiscal

of Health and Social

113.18.010(j) -

approved for payment to the

cent of the total

bhtble; ~ ) 1R »

of whether your present
of eligible medi —

Welfare pursuant to Title VI
Act as amended, meets the re—
It is our opinion that the
within the scope of your dis—

of this progranm.

as fTollows:

of a facility began after

state matching aid for

local
facility sponsor constitutes
project cost.
goverment or
year a sum

to the local

equal to $2,500 a bed for the maximum number of
BKESVED beds provided for in the construction design of.
the facility. State aid provided for in this
) . subsection shall continue until the local govern—
it? 1 - 197?

amount which,
for construction
cent of the total
for construction
purpose.

~omprchenstve _Ho*1?:"

tenningj OFR'C

As AS 1]3.18.010(j)

VI of the Public Health Services Act,

appropriate that you may TfoDim.r standards
read the term

pretation of that Act. To

ment or other facility
combined with state matching money
of the facility,
project cost.
shall be
(Emphasis added)

sponsor has received an
equals 25 per

No funds received
used for any other

is the state counterpart of Title

12 USCA 201 et seq., it 1is
promulgated in inter—
"total project costs"
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as used in AS 43.18.010 () literally would mean allowing all
costs even if lavish, wasteful or illegal. Since clearly that
could not have been what was intended when the legislature enacted
this section, your department has the implied duty to allow only
those costs which are in line with the statutory purpose of this
section. In this case, since no statutory guidelines are set
out, you have broad discretion co define the meaning of such
terms in accordance with the statutory purpose. Naturally then,
these rules of the Department of Health, Education and Welfare,
interpreting 42 USCA 201 et seg., may be used to assist you 1in
defining the meaning of these statutory terms. In this case,
however even more evidence of the legislature®s intention 1in
passing AS 43.18.010() can be seen by looking at similar state
grants for other purposes.

AS 43.18.100 granting aid for school construction goes
into great detail to specifically provide for the meaning of
"costs of school construction.* AS 43.18.100(F)(2). Since no
mention of these items 1is made ix AS 43.18.010 (j) it is reasonable
to assume that they were not intended to be included in the compu—
tation of "total cost" under that section and this is the general -
effect of following the Federal regulations.

Similarly in AS 43.18.300 providing grants for the construc—
tion of Community Facilities, express allowance is made for the
cost of "feasibility studies". This term is unnecessary if""cost
of construction” were tc be read literally;. Again, since.no
similar language is included in AS 43.18.010() it can be assumed
that these costs were also not to be included.

Finally, in AS 45.03.030(b) providing funds for the cost
of water systems, it is provided that the amount received is com—
puted on the basis of those costs "not borne by the federal govern—

ment™. In this case, the regulations you are relying on in effect
specifies:"those costs which will not be borne by the federal govern—
ment. IT it were the legislature®s intention in passing AS 43.18.

010 (j) to pick up those costs not borne by the federal government,
it would have added a similar phrase to that in AS 46.03.030(b),
particularly as these two sections were before the legislature
during the same session and were passed within a few days of one
another.

In conclusion, it is within the scope of your administrative
discretion to utilize the guidelines promulgated by the Department
of Health, Education and Welfare in defining the term "total pro-—
ject cost” of eligible medical facilities under the provisions of
AS 43.18.010(j)-

Very truly yours,

JOHN E. HAVELOCK
ATTORNEY GENERAL

Assistant Attorney General

PAM:ss



T0: Senator Orsini DATE : March 9, 1977

Chairman
Senate C&RA

FROM: Paul Conger RE: SCR 13, SCR 14
A.A. 19AAC 30.020(9)(C)
Senate C&RA 19AAC 30.020(9) (D)

19AAC 30.140(3)

The concept to provide revenue sharing money to those con—
structing hospital facilities formally emanated in SB42,
1971. The following is a history of that bill and subsequent
amendments to it.

SB 42 (See Attachment 1)

The Bill was originally intended to create a loan/grant fund
to be established and administered in the Department of
Health. It would create a revolving loan (5% interest) and
grant funds to make payments to local governments, non

profit corporations and non profit sponsors for the acquisi—
tion, construction, modernization, and other capital improve —
ments of hospitals and related health facilities. A grant
would be provided if it had been determined by the commis—
sioner of health that a local government, non profit corpora-—
tion, or non profit sponsor would have difficulty 1in paying
back a loan.

CSSB 42 (See Attachment 2)

Local Government Committee dropped the original bilTs sug-—
gestion of establishing a loan/grant fund to be administered
by the Dept, of Health and transferred the issue of providing
state assistance for hospital construction cost to Community
and Regional Affairs. In their version of this bill, they
adopted language that reflects section (Jj) which is current—
ly at issue here.

At this stage, the provision dealing with revenue sharing
for construction of hospitals was an "in addition” clause to
section (h) which treats revenue sharing dollars for hospi—
tals already in operation.

In this initial stage of the bill, only local governments
were to be recipients of this revenue sharing money per —
taining to construction cost assistance as indicated by the
following:

AS 43.18.010(h) During each fiscal year the state shall pay
to an organized borough or a city outside an organized
borough, 1in which a health facility 1is operated.............



In addition, if construction of a facility was begun by

a local government alter January 1, 196B and state matching
aid for construction approved tor payment to the local govern—
ment constitutes less than ~Z5 per cent of the total proj ect
cost, the state shall pay to the local government during

each fiscal year a sum equal to $5,000 per bed for the maxi —
mum number of beds provided for in the construction design of
the facility, until the local government has received from
this aid an amount which, combined with state matching money
for construction of the facility, equals 25 per cent of the
total project cost. Sums received by a local government
under this subsection shall be used for expenses of operation,
maintenance or health services or facilities, as the local
government determines.

As the language indicates, the key component thus far is
local government. (Note that the next version of this bill
(CSSB 42 HEW) which creates a section (j) which address the
issue of revenue sharing for hospital construction, extends
potential recipients of section (Jj) beyond local government
to include "other sponsor facility". So we start moving
away from the notion that this money is to be available only
for local governments early in the makeup of this bill.

Attention should also be directed towards the term "total
project cost". This phrase sustained itself through all the
stages of revision and the word "total™ was not substituted
with any language that would suggest less than total project
cost in computing the revenue sharing alTowance to be pro-—
vided. The only restraining language in this bill regarding
construction cost states: "No funds received for construc-—
tion shall be used for any other purpose.™

CSSB 42 (HEW) 1971 (See Attachment 3)

HEW, recognizing that they were dealing with two separate
issues, viz. hospitals 1in operation and hospitals under
construction, amended this bill creating section (j) as a
subsequent section to section (h). Section (h) continues to
deal with providing revenue sharing money to an organized
borough or a city outside an organized borough that has

hospitals 1in operation. Then section (Jj) treats the 1issue
of rendering revenue sharing money to offset cost relative
to the construction of hospitals. The salient disparity

between section (h) and section (j) (for our purposes) 1is
that the committee did not rely on the same language that
was used in sec (h) i.e. "during each fiscal year the state
shall pay to an organized borough or a city outside an
organized borough in which a health facility is cperated"”;
or they did not limit the recipient of this money solely uo
a local government as was proposed in CSSB 42, but broadened
the language in section (j) to state "If construction of a



facility began after Jan 1, 1968, and state matching aid for
construction approved for payment to the local government or
other facility sponsor ... of the total project cost ... the
state shall pay to the local government or other facility
sponsor ... State aid provided for in this subsection shall
continue until the local government or other facility sponsor
has received an amount which ... equals®™ 2571 of the total
project cost.

It would appear that if the committee wanted the petitioner
for construction money to be limited to an organized borough
or a city outside an organized borough, they would have
adopted this language and made it applicable to sec (J) as
well as sec (h). However, the committee did not limit sec
(J) (dealing with hospital construction) to these recipients
but broadened it to include "local government or other
facility sponsor.” It was this language that remained
through the life of the bill and became law.

Also section (j) retains the language "total project cost"
and does not qualify this term by inserting any limitations
on what "total project cost" entails. The only restrictive
language in this section is "no funds received for construc—
tion shall be used for any other purpose”.

The remainder of this bill amends section (i) (defining a
health facility) to include sections(h) and (j) indicating
that this meant a hospital (or facility) owned or operated
or both by a local government: or by a nonprofit corporation
or other nonprofit sponsor.

CSSB 42 (Finance) (See Attachment 4)

Finance drops section (h) from this bill and just concen—
trates on section (). The salient feature in this version
of the bill is that the Senate Finance Committee approved
the language that expanded those permitted to reap the
benefits of the bill beyond local government to include
other facility sponsor. (Remember in the first CSSB 47? only
local governments were? included to receive assistance with
hospital construction cost, then in HEW"s version, they
included "other facility sponsor™ in contrast to "an or —
ganized borough or a city outside an organized borough "that
was used in sec (h). The Senate Finance Committee retained
"other facility sponsor".)

In addition, the "total project cost"™ term is still retained
in the bill. This has existed throughout the tenure of this
bill and has not been diluted or pared at all.



The Senate Finance Committee dropped sec (i) dealing with
the definition of a hospital facility but it is picked up
again in HCS CSSB 42 discussed below:

HCS CSSB 42 (See Attachment 5)
No change was adopted in this revision that applies to
"other facility sponsor”™ or "total project cost".

In the House HEW and Local Government Committees delibera—
tions, sec (2) 1is brought back into this bill as sec (i) to
include both secs (h) and a)-

CSSB 42 (Finance) amll  (CH 127 SLA 1971)

This final version of the bill does not change the language
referring to "other facility sponsor"™ or "total project
costs” and is enclosed herewith as Attachment 6.

Subsequent amendments were made to this section, however,
subsection (Jj) was untouched.

Nevertheless, section (h) and (i) became®subjects of revi —
sion, and pertinent modifications in subsequent years re—
garding section (Jj) are listed below:

HCSSB 383 am H (Ch 71, SLA 72) (See Attachment 7)

Inserted the following language into sec (i) which became
law: "(1) In (h) and (j) of this section "health facility"”
or "facility" includes hospitals ... which are licensed,
when required by the state under AS 18.20.010 - 18.20.130
(Department of Health and Social Services dealing with
hospital regulations) and are owned or operated or bothbya
local government or by a nonprofit corporation or other non
profit sponsor; the term excludes facilities operated or
wholly supported by the state or the federal government, and
excludes nonprofit facilities leased from private profit-
making groups or corporations™. This became law in 1972 but
was extracted in T973 by CSHB 42 (Finance) am S discussed
next:

HB 42 (Introduced 1973), (Attachment 8, p.2, line 14)

A bill designed to repeal and re-enact sec (h) and (i) of AS
43.18.010. In its original form, the bill omitted the
language that became law in 1972 viz. "and excludes non—
profit facilities leased from private profit-making groups
or corporations™. However, 1in the Local Government Commit—
tee"s version of CSHB 42, (see Attachment 9, p.2, line 11),
reinserts the above mentioned language. Subsequently, in
CSHB 42 (HESS) affixed as Attachment 10, on p.2., line 13,
they revised this section to read:



(B) excludes nonprofit facilities leased from private
profit-making groups or corporations only as to use of
shared revenue for capital improvements under (j) of this
section, but not as to use of shared revenue for operating
expenses under (h) of this section;

The Finance Committee (CSHB 42-Finance), (affixed as Attach—
ment 11, p.2, line 8) 1in their version eliminated the above
mentioned language and other language regarding "excludes
nonprofit facilities leased from private, profit-making
groups or corporations. I

The bill was in this form, deleting the above language, when
it passed the Senate as CSHB 42 (Finance) am S,(affixed
hereto as Attachment 12, p.2, line 11) and became law, Ch
87, SLA 73.

Other provisions of Ch 87, SLA 73 of significance:
AS 43.18 1is air.ended by adding new sections to read:

Sec. 43.18.040 REGULATIONS. The Department of Community and
Regional Affairs shall adopt regulations necessary to carry
out the purposes of this chapter.

Sec. 43.18.050 SPECIFIC EXPENDITURES. A municipality shall
expend funds received 10t the operation and maintenance of
hospitals and health facilities and services.

Subsequent changes to this bill are listed below. However
none of the revisions pertain to AS 43.18.010(j)-

Ch 127, SLA 1974 (Attachment 13)
Sec 44. AS 457T&.010(h)(4) 1is amended to read:

(4) funds received by a local government under (1), (2)
or (3) of this subsection shall be used for expenses of
operation maintenance, or health services or facilities, as
the local government or hospital outside a municipality
determines;

*See. 45. AS 43.18.040 is amended to read:

Sec. 43.18.040 REGULATIONS. The Department of Com—
munity and Regional Affairs shall adopt regulations neces—
sary to carry out the purposes of secs. 10 - 99 of this
chapter.

*Sec. 46 AS 43.18.050 SPECIFIC EXPENDITURES. A municipality
shall expend funds received for the operation and maintenance
of hospitals and health facilities and services under secs.
10 - 99 of this chapter only for those specific facilities
and services.



Ch 265 SLA 1976 (See Attachment 14)
*Sec. 2 AS 43.13.010(h) (1), (2) and (4) are repealed and re—

enacted to read:

(D $2 per capita to a municipality which has the
power to provide health facilities and services and in which
a hospital 1is located;

(2) in addition to the payment made under (1) of this
subsection

(A) The state shall make payments to a municipality
which has the power to provide hospital facilities and
services and which exercises the power on the basis of
$1,000 per bed for each bed actually used for patient care
limited to the number of beds provided for in the construc—
tion design of the hospital, or $75,000 for those hospitals
with 10 or more beds, or $25,000 a hospital for those hospi—
tals with less than 10 beds, as the municipality may elect;
funds received under this subparagraph may be used only for
hospitals and shall be apportioned among qualifying hospi—
tals as the muncipality determines;

(B) the state shall make payments on the basis set out
in (A) of this paragraph to a municipality for non profit
hospitals not operated by a municipality if the municipality
first certifies to the department that the hospital is in
compliance with all standards for hospitals which have been
adopted by the municipality; in the absence of this certifi—
cation the funds which would have gone to the hospital lapse
into the state general fund; payments to the municipality
shall be transferred to the hospital in accor*™ with the
basis by which the entitlement was generated by the hospital
and shall be applied to the annual cost of operation and
maintenance of the hospital or for the provision of health
care service at the hospital as the directors of the hospi—
tal determine;

© a hospital may not receive payment under both (A)
and (B) of this paragraph;

(4) funds received by a municipality under (1) or (3)
of this subsection shall be used for expenses of health
services or operation and maintenance of facilities as the
municipality determines;

*Sec. 3 AS 43.18.050 1is repealed

*Sec 4 This act takes effect July 1, 1976.
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TELEPHONE: (907) 465-4948 TELEPHONE: (907) 277-6219

REP. M. F. "MIKE” BEIRNE

DISTRICT 7, ANCHORAGE
MEMBER OF: COMMITTEES:
FIFTH STATE LEGISLATURE HEALTH
NINTH STATE LEGISLATURE EDUCATION AND
TENTH STATE LEGISLATURE SOCIAL SERVICES

FINANCE SUBCOMMITTEE
ON TRANSPORTATION

February 22, 1977

The Honorable Joseph Orsini
Senator, Alaska State Senate
Pouch V

Juneau, AK 99811

Dear Senator Orsini:

You have in your possession Senate Concurrent Resolutions 13 and 14 which void
sections of certain regulations promulgated last year by the Department of
Community and Regional Affairs.

For your information, Mr. Jack Chenoweth of Legislative Affairs has reviewed
these resolutions as well as regulations and | think would be a substantial
witness when the committee takes up these resolutions.

Also, and perhaps equally as important a witness, Mike Bradner Fairbanks
advised me that he was the prime sponsor of this original hospital grant revenue
sharing program back in 1969, and the intent of the law is as the law states:
"Total project costs”. He volunteered to be a witness and recommended that the
financial records of revenue sharing by the Fairbanks Ci .munity Hospital be
procured to demonstrate that, in fact, everything from the kitchen sink to the
grass in the front yard was included in the total project costs, and that was
the intent of the law.

As you know, my position with the State has been that | want the same treatment
for my hospital that the other hospital sponsors received for their hospitals --

nothing more, nothing less.

Also, Mr. Chenoweth suggests that perhaps the definition of "cost of school
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construction” might be a reasonable substitute for the definition of "cost of

hospital construction”. He refers to Alaska Statute 43.18.100(g)(2) for a
definition.

Sincerely,



MARK A. ERTISCHEK
MILES S. SCHLOSBERG

MILES S. SCHLOSBER.G, INC.

ATTORNEYS AT LAW
*425 G STREET, SUITE iS00, ANCHORAGE, ALASKA 99501

(907) 276-3125

March 14, 1977

Honorable Joseph Orsini, Senator
Alaska State Senate

Pouch V
Juneau,

Alaska 99811

Dear Senator Orsini:

Representative Beirne has

asked us to provide you with

an analysis of the legality of Senate concurrent resolutions

Nos.

13 and 14 which have been introduced in the legislature

of theState of Alaska. In our opinion, it would be both
legal and proper for the legislature of the State of Alaska

to annul

(D).

used

administrative regulation
19 AAC 30.020 (9 (C) 1is intended to import the
in the administration of the federal Hilburton

tion Program into A.S. 43.18.010 (J)-

43.18.010(J) provides:

"If construction of the facility began
after January 1, 1968 and state match—
ing aid for construction approved for
payment to the local government or

other facility sponsor constitutes less
than 25% of the total project cost, the
state shall pay to the local government
or other facility sponsor each fiscal
year a sum equal to $2,500 a bed for

the maximum number of beds provided for
in the construction design of the facil—
ity. State aid provided for in this
"Ubsection shall continue till the local
government or other facility sponsor

has received an amount which combined

19 AAC 30.020 (9) (C) and

criteria
Construc —

with the state matching money for construc—

tion of the facility equals 25% of the
total project cost. No funds received
for construction shall be used for any
other purpose.”

The Lake Otis Clinic, a non profit corporation,
for funds under the provisions of this section.

applied

Its appli-
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cation was approved after January 1, 1968. Some of the
funds which are required to be transmitted to the Lake

Otis Clinic pursuant to the provisions of this section

were transmitted to the clinic. The majority of the funds
have not yet been transmitted to the clinic. |In addition,
the creators of the Lake Otis Clinic have in reliance upon
the provisions of this statute and the approval of their
application for funds expended considerable amounts of

their own funds in an effort to acquire and pay the financ—
ing costs for the property necessary to complete the pro—
posed medical facility. The Department of Community and
Regional Affairs has, after the fact, promulgated regula—
tions which prohibit the state from expending money under
this section for site acquisition costs. The exclusion of
site acquisition costs is explicitly noted in the regula—
tion 19 AAC 30.020 (9) (C) as being based on a similar require—
ment of tne federal Hilburton Construction Program. A

brief review of the federal statutes in question shows

that it would be totally 1inappropriate to take these federal
criteria and apply them to the state statute.

The federal criteria are set out in thedefinition of
the tern "construction”™ in 42U.S.C.291(o)(i). In this
section the term "construction" is defined to specifically
exclude the cost of the acquisition of land. Alaska law
is quite different, however. A.S. 43.18.010 (J) refers not
to construction costs, but to "total project cost". The
tern "total project cost” 1is not defined further in the
statute nor does the Department of Community and Regional
Affairs make any attempt to define it in the regulations.
Nevertheless, a review of the way in which the term "construc—
tion cost™ has been used in related sections of the statute
is instructive. A.S. 43.18.100 and A.S. 43.18.460 provide
for reimbursement to municipalities within the state of
Alaska for school construction costs and sports TfTacilities

construction costs. In both cases statutory definitions

are provided for the term "cost of construction". In both
cases, this term is defined specifically to include the cost
of site acquisition. Even though the term "total project

cost"” in A.S. 43.18.010 (j) 1is not defined, it would be very
strange if these words which appear a few short pages from
the other terms previously defined could be read to embody
a legislative intent to narrow the broad definition of
construction costs used in the other sections.
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In 19 AAC 30.020 (9) (D) the Department has attempted
to limit the eligibility of the "other facility sponsors"”
to those situations in which the facility lies outside the
boundaries of a municipality. The statute 1is equally bare
of any basis for this interpretation.

A.S. 43.18.010(j) uses the clause "local government
or other facility sponsor™ three times to refer to the

eligible recipient of the funds. The use of the word "or"
indicates that both local governments and "other facility
sponsors™ would be proper recipients of the funds. The

statute does not define "other facility sponsors"™ further
or mention any special condition which other Tfacility spon—
sors have to meet. It certainly does not contain any words
which even imply that an "other facility sponsor"™ within
the boundaries of a municipality would not be eligible for
aid under this section. In this regard it is significant
that sections A.S. 43.18.010 (i) (1) and (2) which define

the terms "hospital” and "health facility” also make abso—
lutely no mention of the distinction which the Department
has imported into its regulations. As the Attorney General
office noted in a legal opinion issued on December 20, 1974
one of the problems contained in the statute was the fact
that "it fails to distinguish between the governmental
sponsors and the non-governmental sponsors”. The opinion
was ended with the suggestion that the Department seek
legislative amendment. The Department has failed to do so
and instead has attempted to amend the statute through the
regulations process.

The purpose of permitting administrative agencies tc
adopt regulations is quite simple. The legislature recog—
nizes that it cannot deal explicitly in every statute with
every problem that may occur some time in the future and
that it is necessary to explain the general provisions of
legislative enactments, to provide procedures for implement
ing those enactments, and to make more specific the some—
times general language included in the statutes. This
statute certainly cannot be broadened to allow the regula-—
tion making process to be used for the purpose of changing
the scope or intent of a statute to accord with the desires
of the executive branch of the government. The administra—
tive regulation in question goes beyond the scope allowed
to regulations and represents an attempt to amend a clear
requirement of the statute. If the Department of Community
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and Regional Affairs believes it desirable to remove the

term "total project cost™ from A.S. 43.18.010(j), or dif—
ferentiate between government and non-government sponsors,

it should follow the suggestion of the Attorney General®s
office and request the legislature to amend the statute to
eliminate this provision and include the definition of cost
used in the federal act. It cannot proceed to do this through
the regulations process on its own.

The propriety of the legislature®s acting to annul
administration regulations which are not in compliance with
the intent of the legislature cannot be doubted at this
state. As Congressman Elliot Levitas of Georgia noted 1in
remarks to the section of administrative law of the American
Bar Association during their 1976 Bicentennial Institute on
the Oversight 1in Review of Agency Decision-Making, "We have
identified in my office approximately one hundred thirty
different acts of the congress, almost two hundred separate
provisions of this type which have been cast heretofore man—
dating or authorizing some type of congressional review of
contemplated or pending executive actions.” The Congressman
also noted that provisions requiring or permitting the legis—
lative review of administrative regulations are found in the
laws of the states of Connecticut, Nebraska, Alaska, Kansas,
Virginia, Michigan, and Oregon, as well as such foreign nations
as Great Britain, Australia, and New Zealand. Speaking in
regard to proposed legislation providing for congressional
review of certain administrative regulations, he said, "It
seems to me that the basic proposition is the one 1 started
off with. Who has the ultimate responsibility for the laws
of this nation, whether they are acts of congress or laws
which masquerade as administrative rules. I think the answer
under our Constitution 1is it is the elected congress of the
United States."” Here, it is the elected representatives of
the State of Alaska who have the responsibility to annul
regulations which do not conform to the requirements of the
statutes on which they are based. As Justice White noted 1in
the case of Buckley vs. Valeo, 424 U.S. 1, "In the light of
history and modern reality, the provision of congressional
disapproval of agency regulation does not appear to trans—
gress the constitutional design "

We would conclude in line with this that it would be
both legal and proper to annul 19 AAC 30.020(9) () and (D) .
This regulation 1is by 1its own terms contrary to the specific
provisions 1included in the statute upon which it is based.
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It is, therefore, 1invalid and should be annuled by the legis—

lature. Finally, we would Ilike to note that the terms of the
statute seem mandatory in requiring that the full amount of
the entitlement be paid to the Lake Otis Clinic. This seems

not only clear but equitable considering the fact that the
sponsors of the project, whether governmental or non-govern—
mental, put up a substantial amount of the financing. Certainly,
hospitals would never be built if the sponsors had to operate
subject to the possibility that shifts in administration poli—
cies subsequent to the commencement of a project could endanger
a portion of the financing needed for completing the project.

The Lake Otis Clinic project was scrutinized by the administra—

tion at the time of 1its initiation. Substantial amounts of
money and effort have been expended in reliance upon the state"s
obligation to fulfill the terms set out in the statute. The

administration should certainly not be able to back out of the
project at this late date.

Very truly yours,

MILES S. SCHLOSBERG, INC.

By Mark A. Ertischek

MAE :bmc



CT7d n CTP
4 JAY S HAVVOND, GOVERNCR
Led |

DEPT. OF HEALTH ANO SOCIAL SERVICES

OFACE OF THE COVMISSONER  / POUCH HOI - JUNEAU 90811

March 17, 1977
Document# Senate CRA #1

The Honorable Joseph L. Orsini

Chairman, Community & Regional
Affairs Committee

Pouch V

Assembly Building - Room 101

Juneau, Alaska 99811

Dear Senator Orsini:

lam writing this letter to clarify for the Community and Regional Affairs
Committee the Department of Health and Social Services involvement in
hospital and health facilities construction.

The Office of Planning and Research, within the Department, is responsible

for administering Alaska Statutes, Sec. 18.20.980. This statute (attachment #1)
is implemented through 7AAC 12.020 Regulations for Hospital Construction and
Equipment (attachment #2). These regulations contain the same requirements
as for Federal Hill-Burton construction. These regulations are updated as
Hill-Burton requirements change. A current revision to conform to new Hill-
Burton requirements is presently in the Attorney General 3 office. Thus, all
hospitals built in the State of Alaska must meet Hill-Burton standards.

The Office of Planning and Research also administers Chapter 25, A ssistance

to Hospitals and Health Facilities (attachment #3) Hospitals, in most instances,
are built utilizing local, state, and federal funds. The same criteria of allowable
and non-allowable costs are applied to state funds as are applied to federal funds
in hospital construction. Hence, state funds would not be expended for such
items as site acquisition (except for public health centers), intex"est costs, off-
sito improvements, etc.

I hope the above information is helpful.

Sincerely,

Acting Commissioner

Enclosures
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TELEPHONE: {907) 465-4948 TELEPHONE: (907) 277-6219

REP. M. F. "MIKE" BEIRNE

DISTRICT 7, ANCHORAGE
MEMBER OF: COMMITTEES:
FIFTH STATE LEGISLATURE HEALTH
NINTH STATE LEGISLATURE EDUCATION AND
TENTH STATE LEGISLATURE SOCIAL SERVICES

FINANCE SUBCOMMITTEE
ON TRANSPORTATION
March 21, 1977

Senator Joseph Orsini, Chairman

Senate Community fj Regional Affairs Committee
Room 101, Assembly Building

Juneau, Alaska

Re: Senate Concurrent Resolutions 13 and 14
Dear Senator Orsini:

The purpose of this brief letter is to clarify some issues raised at the
committee meeting on Tuesday, March 15. There was much discussion regarding
related matters, but the question before the committee only concerns the
legality of the regulations. I believe it is obvious that the regulations

do change the law. If the Department wishes to change the intent of the law,
it should mme to the Legislature for that.

1. The Department of Community and Regional Affairs expressed confusion
as to whether or not the 1975 application for grant funds was made through
the Municipality or directly to the Department. This was the application
that resulted in the payment of grant funds in the amount of $312,000.00.

CLARIFICATION:

A. This application was made directly to the Department under the law
and the funds were paid by the Department directly to the Hospital Corporation.

B. At that time, the Borough Mayor was Jack Roderick, an 1l he advised
me in his office that if the Department sent the grant funds through the Borough,
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that he would not cooperate, and that he would not transfer the funds to the
Hospital. Therefore, the application was made directly.

C. This is a good example of local political interference with the
orderly process of law, and is precisely why the legislature, in its wisdom,
gave the local health facility the right to apply directly. Borough Mayor Jack
Roderick acted improperly and contrary to the law.

D. The Department researched the project at that time and determined
that by law the Hospital Corporation was indeed entitled to apply and receive
grant funds directly from the State. Therefore, their new regulation attempts
to frustrate the intent of the law.

2. Mr. McCarter, Departmental Division Director of Revenue Sharing, volunteered
the information that there were no funds now being held for the hospital.

There is a letter of encumbrance in the Department files showing that
in December of 1976, $200,000 was encumbered by the Department pending review
of the question. To the best of my knowledge, these funds are still encumbered.
They rightfully belong to the Hospital Corporation.

3. Mr. McCarter also noted that the audit showed no checks for some expenses
claimed. That is only a nasty half-truth and 1| resent it.

Some expenses claimed include telephone, rent, secretarial services, etc.,
all routine and ordinary expenses which were paid out of other accounts since
the Hospital had very limited funds of its own.

But all the major expenses, much more than sufficient to satisfy the
matching fund requirements, were paid from :he Hospital checking account, and
they were double signature checks with one signature being that of an officer
of the California company which was assisting us on the project at that time.

Further, the hooks and records of the corporation are perfectly clean and
clear. The accountants from Peat, Marwick, Mitchell G Co. have always been the
accountants and auditors of record for the hospital corporation, since inception,
and | am sure under oath would testify to the records.

4. The Department expressed lack of knowledge as regards the Fairbanks and
Soldotna hospital projects and their cost accounting records. This is ridiculous

The administrator of the Soldotna hospital, at the time of receipt of
State grant funds in 1972, told me personally of that project history and applica
tion. All costs were included and were accepted by the Department. No questions
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were asked. The Department knows this, but it is just being coy. If they don"t,
or won"t, produce the records, |1 think it speaks for itself.

5. Testimony clearly showed, 1 believe, that the regulations were developed by
the Department solely to apply to this hospital project. I believe that they
are not only unfair and improper but that they are illegal as well. The

Department®"s efforts to make these regulations apply two years retroactively
are further evidence of the personalized character of the attack against me.

Prompt action on the part of the committee wculd indeed be appreciated.

Very truly yours,

Dr. Mike Beirne
State Representative

MB:js



- date: April 6, 1977
T0: Félmer McCarter

Director ALENO.
Div. of Local Government Assistance
Dept, of Community & Regional TELEPHONE NO:
Affairs)
FROMLow"el™W. ">Swa rtz subject: Construction Revenue Sharing

Coordinator

Health Facilities Development
Office of Planning and Research
Dept, of Health & Social Services

Construction funds authorized by AS43.18.010(j) were disbursed to the
Fairbanks Memorial Hospital and the Central Peninsula Hospital at

Soldotna 1in accordance with the Hill-Burton construction program allowable
and non-allowable cost regulations. Use of the Hill-Burton regulations
was authorized by the Attorney General in his opinion of August 29, 1972.

LWS sy



T0: Fpalmer McCarter, Director
Division of Local Government
Assistance
Department of Community & DATE : April 8, 1977
Regional Affairs

FROM:Richard A. Smith subject: Comments to Senator
State Internal Auditor Joseph Orsini, Chairman
Department of Administration Senate Community & Regional
Affairs Committee.
Dated March 21, 1977, Fron
Representative M. F. "Mike"
Beirne

.

(Point 3, Paragraph 1)

"Mr. McCarter also noted that the audit showed no
checks for some expenses claimed. That 1is only a nasty
half-truth and 1| resent it."

ReP1Y

Mr. McCarter"s statement is completely factual. In
numerous 1instances, as indicated in our report of
7/26/76, the documentation to support reported expend—

itures was non-existent. This includes checks, 1invoices
or other supportive evidence.

(Point 3, Paragraph 2)

"Some expenses claimed include telephone, rent, secre—

tarial services, etc., all routine and ordinary expense

which were paid out of other accounts since the hospital
had very limited funds of its own."

Ref£lx

These costs were excluded due to the lack of supporting
documentation. Costs were reportedly paid by companies
controlled by M. F. Beirne. However, the financial
records of LOC did not reflect these expenditures nor
did they Tecognize a liability to the companies which
reportedly paid these expenditures on LOC"s behalf.
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As An Example:

The total support for telephone expenses consisted of
one invoice, for one months time, paid by Raypath,
Inc.. There was no break down of the billing which
would 1indicate that part of the bill related to the
construction of the Lake Otis Hospital..

(Point 3, Paragraph 3)

"But all majfor expenses, much more than sufficient to
satisfy the matching fund requirements, were paid from
the hospital checking account, and they were double
signature checks with one signature being that of an
officer of the California company which was assisting
us on the project at that time."

Refl£

We examined all checks written from the hospital

checking account presented to us by representatives of

LOC. The total being $930,215.49 of which $061,843.87
reasonably appeared to be related to the construction

of the hospital. Eligible construction costs are to be
reimbursed at a rate of 25%. That amount determined by

us as allowable for reimbursement was $215,460.97. LoC

has received $312,500 making an over-payment to LOC of
$97,039.03. However, our examination of 2/14/77 recommends
that LOC pay back the entire $312,500.

(Point 4, Paragraph 4)

"Further, the books and records of the corporation are
perfectly clean and clear. The accountants from Peat,
Marwick, Mitchell & Co. have always been the accountants
and auditors of record for the hospital corporation
since 1inception, and | am sure under oath would testify
to the records."”

MPiZ

Supported by review of reports and direct discussion
with staff of Peat, Marwick, Mitchell & Co., that firm
has not performed any services for Lake Otis Clinic,
Inc. since December 31, 1974 when they released an
unaudited financial report for Lake Otis Clinic, Inc.



Palmer McCarter April 8, 1977
mPage 3

The accountant for LOC 1is Don Taylor, a private CPA who
has worked with our Department on this examination for
some time and as recently as March, .1977 telephoned and
informed us that he 1is still trying to assemble LOC"s
records.

Taylor®s address is:

Don Taylor

Room viO4, Suite 201
3201 C Street
Anchorage, AK 99502
Phone Number 277-7700
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April 11, 1977

The Honorable Joseph Orsini
Chairman

Senate Community and Regional
Affairs Committee

Assembly Building, Room 101
Juneau, Alaska 99801

Dear Senat£j™J8rsini:
RE: Senate Concurrent Resolutions 13 and 14

Although the Senate Community and Regional A.fairs Committee has already taken
action on the subject resolutions, I feel it necessary to respond to a letter dated March
21, 1977, from Dr. Michael Beirne, concerning the Lake Otis Clinic application and
its relationship to the subject resolutions.

Prior to discussion on the statements made in Dr. Beirne®s letter, 1 will apologize in
advance for not being more fully prepared to answer the specific questions raised by
Senator Bill Sumner and other committee members regarding the LOC project. htwas
my understanding that the committee was to discuss the resolutions before itand 1
hope that 1 did adequately testify to the satisfaction of committee members regarding
the historical background and the current application of the hospital construction reg—
ulations which are proposed to be anulled by the two resolutions.

Since Dr. Beirne did, in his March 21 letter, attempt to "clarify" several points
brought out in testimony before the committee and at one point accused me personally
of having stated "nasty half-truths" , I feel it incumbent upon me to respond to certain
parts of that letter.

Since his point number one primarily deals with former Borough Mayor Jack Roderick
and the position that the Greater Anchorage Area Borough took with respect to the
LOC application, lwill not attempt to provide other statements concerning the issue.

Regarding his second clarification, 1 did indicate that there were no funds being held
for Lake Otis Hospital. Dr. Byrne is correct that an amount of $200,000 was encum —
bered ,and is currently encumbered; however, this amount was encumbered only if
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the internal audit of the State should indicate that the State owed additional funds to
Lake Otis Clinic. As you are aware, the results of that audit by the State Internal
Auditor indicated that not only were no additional funds due to LOC but, in fact, the
report recommended that the State attempt to retrieve funds formerly paid to the
Lake Otis Clinic project. Certainly we take the position that the $200,000 does not
"rightfully belong to the Hospital Corporation".

Rather than respond directly to the concerns raised in Dr. Beirne"s point number
three, I have attached a letter from the State Internal Auditor which more adequately
responds than I could ever hope to. lwould hope that when and if the subject reso—
lution should come before the Senate Finance Committee that the committee accept Dr.
Beirne®s suggestion that Peat, Marwick, Mitchell and Company be called upon to
testify, under oath, as to the records of LOC.

With respect to the concerns raised in item number four of Dr. Beirne®s memo, I again
refer you to the attached statement from Lowell Swartz of the Department of Health and
Social Services who, since the inception of the Municipal Revenue Sharing Program,
has been the person who has reviewed all applications for construction aid under the
program. | feel his statements, although brief, answer to the contradiction of Dr.
Beirne"s statements, as to what actually took place with respect to the Fairbanks and
Soldotna hospital projects.

Finally, the regulations which are currently being considered by SCR 13 and 14 were
the result of a mandate from the Legislature last year for the Department to adopt
"minimum standards" concerning all aspects of the Municipal Revenue Sharing. The
regulations do just that and as earlier stated in testimony, with the exception of Dr.
Michael Beirne, were not the subject of criticism by any other hospital or municipality.

Sincerely

LEE McANERNEY

Palmer McCarter
Director
Local Government Assistance

Attachments

cc w/attachments: Senator John Sackett
Chairman
Senate Finance Committee

PMcC: gh



PK*®*WF™ B B -fM

Doe 33 No. 1

Bfi-m
"-J
i}
Daily New* rotoby Knb Stuplodtn

Dr. Roland Lombard, the Massachusetts veterinarian and veteran musber, shows his start-
irig number for the World Championship Sled Dog Race, to be held Friday, Saturday and
Sunday. Twenty mushers drew for positions Wednesday night at the Anchorage Westward
Hotel, with last year’'s winner, George Attla, drawing the number 10 slot. Details in Sports,
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TO: Joe Orsini DATE: March 14, 1977

FROM: Paul Conger RE: SCR 13 & SCR 14

In an effort to gather information that was requested by the
Committee at the last hearing regarding SCR 13 and SCR 14, |
have completed the following:

1) | have contactedCRA and Lee McAnerney and Palmer will
be here to testify. Palmer also mentioned that Rod Peques,
Assistant A.G. will probably accompany them to make sure no
sensitive information is released since this issue will no
doubt reach litigation after the session has adjourned.

2) I contacted Lois Jund, Deputy Commissioner for Progranm
Management, Dept, of HESS, and she said she will attend the
hearing tomorrow to testify in behalf of HESS.

3) | have secured acopy of the earlier CRA Regulations,
dated Oct. "74, per Senator Sumner®s request. Subsequent
revisions to the regulations have certainly expanded the
portion pertaining to eligibility (19AAC 30.020) because 1in
the earlier regulations, it reads as follows:

1~ AAC 30.020 ELIGIBILITY Eligibility for receipt of
state aid to local governments provided by AS 43.18.010
shall be predicated upon the possession and exercise of
a power set out in those statutory provisions by a unit
of local government or volunteer fire department located
in the unorganized borough. (Eff. 7/8/73, Register 47)

4) In response to the request to acquire a copy of the
minutes regarding public input at the time these reguations
regarding-pub-li-G-input _a.t J:he_time-these-regu-l-ati-ons were
adopted, CRA says that the only public input regarding

section (j) "construction" was a letter forwarded to the
Dept, by Dr. Beirne. Palmer said that a copy of this letter
should be in the A.G."s office. I checked with Rod Peques

and he doesn"t have it in the "Lake Otis file" but he said
he would secure it by"hearing"time.

5) I got Berrier®s opinion regarding section (j)- I had
requested that he comment regarding the Asst. A.G."s letter
giving the go ahead to the Dept, of HESS to use Hill-Burton
Regulations. He skirted this particular issue but addressed
the question of the propriety of CRA adopting Hill-Burton
Regulations as a standard for determining total project
cost. Regarding the regulation he stated:



"Since discretion was left to the department and the department
exercised that discretion in a reasonable manner apparently
consistent with legislative intent, 1in my opinion the regu—
lation is legally proper."”

6) Additionally, 1"m having copies of the audits that were
conducted on the Anchorage and Fairbanks hospitals for the
past two years forwarded to the Committee.

PC/js



TO: Senator Orsini DATE: March 9, 1977
Chairman
Senate C&RA

FROM: Paul Conger RE: SCR 13, SCR 14
A_A. 19AAC 30.020(9)(C)
Senate C&RA 19AAC 30. 020(9) I'D)

19AAC 30.140(3)
*
The concept to provide revenue sharing money to those con-—
structing hospital facilities formally emanated in SB42,
1971. The following is a history of that bill and subsequent
amendments to 1it.

SB 42 (See Attachment 1)

The Bill was originally intended to create a loan/grant fund
to be established and administered in the Department of
Health. It would create a revolving loan (57, interest) and
grant funds to make payments to local governments, non

profit corporations and non profit sponsors for the acquisi—
tion, construction, modernization, and other capital improve—
ments of hospitals and related health facilities. A grant
would be provided if it had been determined by the commis—
sioner of health that a local government, non profit corpora—
tion, or non profit sponsor would have difficulty in paying
back a loan.

CSSB 42 (See Attachment 2)

Local Government Committee dropped the original bill"s sug—
gestion of establishing a loan/grant fund to be administered
by the Dept, of Health and transferred the issue of providing
state assistance for hospital construction cost to Community
and Regional Affairs. In their version of this bill, they
adopted language that reflects section (J) which is current—
ly at issue here.

At this stage, the provision dealing with revenue sharing
for construction of hospitals was an "in addition™ clause to
section (h) which treats revenue sharing dollars for hospi—
tals already 1in operation.

In this initial stage of the bill, only local governments
were to be recipients of this revenue sharing money per —
taining to construction cost assistance as indicated by the
following:

AS 43.18.010(Ch) During each fiscal year the state shall pay
to an organized borough or a city outside an organized
borough, 1in which a health facility is operated............



In addition, 1if construction of a facility was begun by

a local government atter January 1, 196S and state matching
aid for construction approved for~payment to the local govern—
ment constitutes less than 25 per cent of the total project
cost, the state shall pay to the local government during

each fiscal year a sum equal to $5,000 per bed for the maxi —
mum number of beds provided for in the construction design of
the facility, until the local government has received from
this aid an amount which, combined with state matching money
for construction of~the Tfacility, equals 25 per cent of the
total project cost. Sums received by a local government

under this subsection shall be used for expenses of operation,
maintenance or health services or facilities, as the local
government determines.

As the language indicates, the key component thus far is
local government. (Note that the next version of this bill
(CSSB 42 HEW) which creates a section (Jj) which address the
issue of revenue sharing for hospital construction, extends
potential recipients of section (j) beyond local government
to include "other sponsor facility". So we start moving
away from the notion that this money 1is to be available only
for local governments early in the makeup of this bill.

Attention should also be directed towards the term "total
project cost". This phrase sustained itself through all the
stages of revision and the word "total"™ was not substituted
with any language that would suggest less than total project
cost in computing the revenue sharing aDTowance to be pro—
vided. The only restraining language in this bill regarding
construction cost states: "No funds received for construc—
tion shall be used for any other purpose.”

CSSB 42 (HEW) 1971 (See Attachment 3)

IIEW, recognizing that they were dealing with two separate
issues, viz. hospitals in operation and hospitals under
construction, amended this bill creating section (Jj) as a
subsequent section to section (h). Section (h) continues to
deal with providing revenue sharing money to an organized
borough or a city outside an organized borough that has

hospitals 1in operation. Then section (J) treats the issue
of rendering revenue sharing money to offset cost relative
to the construction of hospitals. The salient disparity

between section (h) and section (j) (for our purposes) 1is
that the committee did not rely on the same language that
was used in sec (h) i.e. "during each fiscal year the state
shall pay to an organized borough or a city outside an
organized borough in which a health facility 1is operated”;
or they did not limit the recipient of this money solely to
a local government as was proposed in CSSB 42, but broadened
the language in section (Jj) to state "If construction of a



facility began after Jan 1, 1968, and state matching aicl for
construction approved for payment to the local government or
other facility sponsor ... of the total project cost ... the
state shall pay to the local government or other facility
sponsor ... State aid provided for in this subsection shall
continue until the local government or other facility sponsor
has received an amount which ... equals""25%-0f the total
project cost.

It would appear that if the committee wanted the petitioner
for construction money to be limited to an organized borough
or a city outside an organized borough, they would have
adopted this language and made it applicable to sec (J) as
well as sec (h). However, the committee did not limit sec
(J) (dealing with hospital construction) to these recipients
but broadened it to include "local government or other
facility sponsor.” It was this language that remained
through the life of the bill and became law.

Also section (J) retains the language "total project cost”
and does not qualify this term by inserting any limitations
on what "total project cost" entails. The only restrictive
language in this section is "no funds received for construc—
tion shall be used for any other purpose".

The remainder of this bill amends section (i) (defining a
health facility) to include sections(h) and (j) indicating
that this meant a hospital (or facility) owned or operated
or both by a local govei*nment or by a nonprofit corporation
or other nonprofit sponsor.

CSSB 42 (Finance) (See Attachment 4)

Finance drops section (h) from this bill and just concen—
trates on section (j). The salient feature in this version
of the bill 1is that the Senate Finance Committee approved
the language that expanded those permitted to reap the
benefits of the bill beyond local government to Include
other facility sponsor. (Remember in the first CSSB 42 only
local governments were included jo receive assistance with
hospital construction cost, then in HEW"s version, they
included "other facility sponsor"™ in contrast to "an or —
ganized borough or a city outside an organized borough "that
was used in sec (h). The Senate Finance Committee retained
"other facility sponsor™.)

In addition, the "total project cost™ term is still retained
in the bill. This has existed throughout the tenure of this
bill and has not been diluted or pared at all.



The Senate Finance Committee dropped sec (i) dealing with
the definition of a hospital facility but it is picked up
again in HCS CSSB 42 discussed below:

HCS CSSB 42 (See Attachment 5)
No change was adopted in this revision that applies to
Mther facility sponsor””or "total project cost".

In the House HEW and Local Government Committees delibera—
tions, sec (2) is brought back into this bill as sec (i) to
include both secs (h) and (g).

CSSB 42 (Finance) amH (CH 127 SLA 1971)

This final version of the bill does not change the language
referring to "other facility sponsor” or "total project
costs"™ and is enclosed herewith as Attachment 6.

Subsequent amendments were made to this section, however,
subsection (J) was untouched.

Nevertheless, section (h) and (i) became®subjects of revi —
sion, and pertinent modifications in subsequent years re—
garding section (j) are listed below:

HCSSB 383 am H (Ch 71, SLA 72) (See Attachment 7)

Inserted the following language into sec (i) which became
law: "(1) In (h) and (J) of this section "health facility"”
or "facility” includes hospitals ... which are lirensed,
when required by the state under AS 18.20.010 - 18.20.130
(Department of Health and Social Services dealing with
hospital regulations) and are owned or operated orboth by a
local government or by a nonprofit corporation or lather non
profit sponsor; the term excludes facilities operated or
wholly supported by the state or the federal government, and
excludes nonprofit facilities leased from private profit-
making groups or corporations™. This became law in 1972 but
was extracted in T973 by CSHB 42 (Finance) am S discussed
next:

HB 42 (Introduced 1973), (Attachment 8, p.2, line 14)

A bill designed to repeal and re-enact sec (h) and (i) of AS
43.18.010. In its original form, the bill omitted the
language that became law in 1972 viz. "and excludes non—
profit facilities leased from private profit-making groups
or corporations™. However, 1in the Local Government Commit—
tee"s version of CSHB 42, (see Attachment 9, p.2, line 11),
reinserts the above mentioned language. Subsequently, 1in
CSHB 42 (HESS) affixed as Attachment 10, on p.2., line 13,
they revised this section to read:



(B) excludes nonprofit facilities leased from private
profit-making groups or corporations only as to use of
shared revenue for capital improvements under () of this
section, but not as to use of shared revenue for operating
expenses under (h) of this section;

The Finance Committee (CSHB 42-Finance), (affixed as Attach—
ment 11, p.2, line 8) in their version eliminated the above
mentioned language and other language regarding "excludes
nonprofit facilities leased from private, profit-making
groups or corporations."

The bill was in this form, deleting the above language, when
it passed the Senate as CSHB 42 (Finance) am S, (affixed
hereto as Attachment 12, p.2, line 11) and became law, Ch
87, SLA 73.

Other provisions of Ch 87, SLA 73 of significance:
AS 43.18 1is amended by adding new sections to read:

Sec. 43.18.040 REGULATIONS. The Department of Community and
Regional Affairs shall adopt regulations necessary to carry
out the purposes of this chapter.

Sec. 43.18.050 SPECIFIC EXPENDITURES. A municipality shall
expend funds received for the operation ana maintenance of
hospitals and health facilities and services.

Subsequent changes to this till are listed below. However
none of the revisions pertain to AS 43.18.010(])-

Ch 127, SLA 1974 (Attachment 13)
Sec 44. AS 43.18.010(h)(4) 1is amended to read:

(4) funds received by a local government under (1), (2)
or (3) of this subsection shall be used for expenses of
operation maintenance, or health services or facilities, as
the local government or hospital outside a municipality
determines;

*Sec. 45. AS 43.18.040 is amended to read:

Sec. 43.18.040 REGULATIONS. The Department of Com—
munity and Regional Affairs shall adopt regulations neces—
sary to carry out the purposes of secs. 10 - 99 of this
chapter.

*Sec. 46 AS 43.18.050 SPECIFIC EXPENDITURES. A municipality
shall expend funds received for the operation and maintenance
of hospitals and health facilities and services under secs.

10 - 99 of this chapter only for those specific facilities
and services.



Ch 265 SLA 1976 (See Attachment 14)
*Sec. | AS 43.18.010(h)(1), (2) and (4) are repealed and re—

enacted to read:

D $2 per capita to a municipality which has the
power to provide health facilities and services and in which
a hospital 1is located;

(2) in addition to the payment made under (1) of this
subsection

(A) The state shall make payments to a municipality
which has the power to provide hospital facilities and
services and which exercises the power on the basis of
81,000 per bed for each bed actually used for patient care
limited to the number of beds provided for in the construc—
tion design of the hospital, or $75,000 for those hospitals
with 10 or more beds, or $25,000 a hospital for those hospi—
tals with less than 10 beds, as the municipality may elect;
funds received under this subparagraph may be used only for
hospitals and shall be apportioned among qualifying hospi—
tals as the muncipality determines;

(B) the state shall make payments on the basis set out
in (A) of this paragraph to a municipality for non profit
hospitals not operated by a municipality if the municipality
first certifies to the department that the hospital is 1in
compliance with all standards for hospitals which have been
adopted by the municipality; 1in the absence of this certifi—
cation the funds which would have gone to the hospital lapse
into the state general fund; payments to the municipality
shall be transferred to the hospital in accord with the
basis by which the entitlement was generated by the hospital
and shall be applied to the annual cost of operation and
maintenance of the hospital or for the provision of health
care service at the hospital as the directors of the hospi—
tal determine;

(C) a hospital may not receive payment under both (A)
and (B) of this paragraph;

(4 funds received by a municipality under (1) or
of this subsection shall be used for expenses of health
services or operation and maintenance of facilities as the
municipality determines;

*Sec. 3 AS 43.18.050 is repealed

*Sec 4 This act takes effect July 1, 1976.

3



MILES S. SCHLOSBERC, INC.
ATTORNEYS AT LAW
A25 G STREET, SUITE 500, ANCHORAG E, ALASKA 90501
MARK A. ERTISCHEK ' (967) 276-3125

MILES S. SCHLOSBERG

March 14, 1977

Honorable Joseph Orsini, Senator
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Dear Senator Orsini:

Representative Beirne has asked us to provide you with
an analysis of the legality of Senate concurrent resolutions
Nos. 13 and 14 which have been introduced in the legislature
of theState of Alaska. In our opinion, it would be both
legal and proper for the legislature of the State of Alaska
to annul administrative regulation 19 AAC 30.020 (9) (C) and
(D). 19 AAC 30.020 (9) (©) is intended to import the criteria
used in the administration of the federal Hilburton Construc—
tion Program into A.S. 43.18.010 (J)-

A_S. 43.18.010(j) provides:

"If construction of the facility began
after January 1, 1968 and state match-—
ing aid for construction approved for
payment to the local government or

other facility sponsor constitutes less
than 25% of the total project cost, the
state shall pay to the local government
or other facility sponsor each fiscal
year a sum equal to $2,500 a bed for

the maximum number of beds provided for
in the construction design of the facil—
ity. State aid provided for in this
sxibsection shall continue till the local
government or other facility sponsor

has received an amount which combined
with the state matching money for construc—
tion of the facility equals 25% of the
total project cost. No funds received
for construction shall be used for any
other purpose."

The Lake Otis Clinic, a non profit corporation, applied
for funds under the provisions of this section. Its appli-
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cation was approved after January 1, 1968. Some of the
funds which are required to be transmitted to the Lake

Otis Clinic pursuant to the provisions of this section

were transmitted to the clinic. The majority of the funds
have not yet been transmitted to the clinic. In addition,
the creators of the Lake Otis Clinic have in reliance upon
the provisions of this statute and the approval of their
application for funds expended considerable amounts of
their own funds in an effort to acquire and pay the financ—
ing costs for the property necessary to complete the pro—
posed medical facility. The Department of Community and
Regional Affairs has, after the fact, promulgated regula—
tions which prohibit the state from expending money under
this section for site acquisition costs. The exclusion of
site acquisition costs is explicitly noted in the regula—
tion 19 AAC 30.020 (9) (C) as being based on a similar require—
ment of the federal Hilburton Construction Program. A

brief review of the federal statutes 1in question shows

that it would be totally inappropriate to take these federal
criteria and apply them co the state statute.

The federal criteria are set out in the definition of
the term "construction”™ in 42 U.S.C. 291(o)(i). In this
section the term "construction" 1is defined to specifically
exclude the cost of the acquisition of land. Alaska lav/
is quite different, however. A.S. 43.18.010 (j) refers not
to construction costs, but to "total project cost". The
term "total project cost”™ is not defined further in the
statute nor does the Department of Community and Regional
Affairs make any attempt to define it in the regulationsl!.
Nevertheless, a review of the way in which the term "construc—
tion cost"” has been used in related sections of the statute
is instructive. A.S. 43.18.100 and A.S. 43.18.4G0 provide
for reimbursement to municipalities within the state of
Alaska for school construction costs and sports facilities

construction costs. In both cases statutory definitions!

are provided for the term "cost of construction™. In both
cases, this term is defined specifically to include the cost
of site acquisition. Even though the term "total project

cost” in A.S. 43.18.010 (J) is not defined, it would be very
strange if these words which appear a few short pages from
the other terms previously defined could be read to embody
a legislative intent to narrow the bread definition of
construction costs used in the other sections.
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In 19 AAC 30.020 (9) (D) the Department has attempted
to limit the eligibility of the "other facility sponsors"
to those situations in which the facility lies outside the
boundaries of a municipality. The statute is equally bare
of any basis for this interpretation.

A.S. 43.18.010 (J) uses the clause "local government
or other facility sponsor"™ three times to refer to the

eligible recipient of the funds. The use of the word "or™
indicates that both local governments and "other facility
sponsors"™ would be proper recipients of the funds. The

statute does not define "other facility sponsors"™ further
or mention any special condition which other facility spon—
sors have to meet. It certainly does not contain any words
which even imply that an "other facility sponsor™ within
the boundaries of a municipality would not be eligible for
aid under this section. In this regard it is significant
that sections A.S. 43.18.010(i)(@) and (2) which define

the terms "hospital™ and "health facility” also make abso—
lutely no mention of the distinction which the Department
has imported into its regulations. As the Attorney General
office noted in a legal opinion issued on December 20, 1974
one of the problems contained in the statute was the fact
that "it fails to distinguish between the governmental
sponsors and the non-governmental sponsors". The opinion
was ended with the suggestion that the Department seek
legislative amendment. The Department has failed to do so
and instead has attempted to amend the statute through the
regulations process.

The purpose of permitting administrative agencies to
adopt regulations 1is quite simple. The legislature recog—
nizes that it cannot deal explicitly in every statute with
every problem that may occur some time in the future and
that it is necessary to explain the general provisions of
legislative enactments, to provide procedures for implement
ing those enactments, and to make more specific the some-

(times general language included in the statutes. This
statute certainly cannot be broadened to allow the regula—
tion making process to be used for the purpose of changing
the scope or intent of a statute to accord with the desires
of the executive branch of the government. The administra—
tive regulation in question goes beyond the scope allowed

to regulations and represents an attempt to amend a clear
requirement of the statute. If the Department of Community
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and Regional Affairs believes it desirable to remove the

term "total project cost"™ from A.S. 43.18.010(J), or dif—
ferentiate between government and non-government sponsors,

it should follow the suggestion of the Attorney General's
office and request the legislature to amend the statute to
eliminate this provision and include the definition of cost
used in the federal act. It cannot proceed to do this through
the regulations process on its own.

The propriety of the legislature®s acting to annul
administration regulations which are not in compliance with
the intent of the legislature cannot be doubted at this
state. As Congressman Elliot Levitas of Georgia noted 1in
remarks to the section of administrative law of the American
Bar Association during their 1976 Bicentennial Institute on
the Oversight in Review of Agency Decision-Making, "We have
identified in my office approximately one hundred thirty
different acts of the congress, almost two hundred separate
provisions of this type which have been cast heretofore man—
dating or authorizing some type of congressional review of
contemplated or pending executive actions.” The Congressman
also noted that provisions requiring or permitting the legis—
lative review of administrative regulations are found in the
laws of the states of Connecticut, Nebraska, Alaska, Kansas,
Virginia, Michigan, and Oregon, as well as such foreign nations

as Great Britain, Australia, and New Zealand. Speaking in
regard to proposed legislation providing for congressional
review of certain administrative regulations, he said, "It

seems to me that the basic proposition is the one | started
off with. Who has the ultimate responsibility for the laws
of this nation, whether they are acts of congress or laws

which masquerade as administrative rules. I think the answer
under our Constitution is it is the elected congress of the
United States." Here, it is the elected representatives of

the State of Alaska who have the responsibility to annul
regulations which do not conform to the requirements of the
statutes on which they are based. As Justice White noted 1in
the case of Buckley vs. Valeo, 424 U.S. 1, "In the light of
history and modern reality, the provision of congressional
disapproval of agency regulation does not appear to trans—
gress the constitutional design "

We would conclude in line with thii. that it would be
both legal and proper to annul 19 AAC 30.020(9)(C) and (D).
This regulation is by its own terms contrary to the specific
provisions included in the statute upon which it is based.
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It is, therefore, 1invalid and should be annuled by the legis—

lature. Finally, we would like to note that the terms of the
statute seem mandatory 1in requiring that the full amount of
the entitlement be paid to the Lake Otis Clinic.. This seems

not only clear but equitable considering the fact that the
sponsors of the project, whether governmental or non-govern—
mental, put up a substantial amount of the financing. Certainly,
hospitals would never be built if the sponsors had to operate
subject to the possibility that shifts in administration poli—
cies subsequent to the commencement of a project could endanger
a portion of the financing needed for completing the project.

The Lake Otis Clinic project was scrutinized by the administra—

tion at the time of its initiation. Substantial amounts of
money and effort have been expended in reliance upon the state"s
obligation to fulfill the terms set out in the statute. The

administration should certainly not be able to back out of the
project at this late date.

Very truly yours,

MILES S. SCHLOSBERG, [INC.

By Mark A. Ertischek

MAE :bmc
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JAY S. HAMMOND, GOVERNOR

DEPT. OF COMMUNITY & REGIONAL AFFAIRS

OFACE OF THE COMMSSIONER POUCH B- JUNEAU 99811

March 10, 1977

Honorable Joseph L . Orsini

Chairman, Senate Community & Regional
Affairs Committee

Pouch V

Juneau, Alaska 99811

Re: State Aid to Local Government Municipal
Revenue Sharing for Hospital Construction
Matching Funds

Dear Senator Orsini:

Attached are copies of each annual report since 1972 with a summary sheet
showing the hospital construction matching funds paid to applicants. Our
records show that Lake Otis Clinic, Inc. is the only nonmunicipal sponsor
to ever receive hospital construction matching funds since the enactment
of the legislation in 1972.

Also attached is the correspondence pertaining to the denial of FY "75 redirected
Revenue Sharing grant in the amount $100,000 for Lake Otis Hospital. You may
be interested in reading the Attorney General®s opinion dated January 27, 1976
which could relate the question whether the legislative intent written in the

FY 75 Free Conference Committee Budget Report after adjournment could

be construed to be legally binding.

Sincei®ely,

Lee McAnerney
Commissioner

Attachments

LMcA:ES/pc



 MTzMORANLIM State d  Alaska

DEPARTMENT OF COMMUNITY AND REGIONAL AFFAIRS

To: Lee McA rney DATE: July 8, 1975
Commisskner
FILE NO:
,/ TELEPHONE NO:
from : Jack Chenovvfl SUBJECT:

Director [fl

Yesterday, in your absence, | took a call from Dr. Michael Beirne
concerning the denial of $100,000 of redirected FY 75 shared revenue
for the Lake Otis Hospital. Dr. Beirne is seeking to reverse the
decision, as expeditiously as possible. He contends that the language
of the statement of intent is sufficient to override the statute and
Department-adopted regulations, the question of eligibility being
eliminated by the legislative finding. He also thinks AS 37.25 inappli-
cable to the Lake Otis Hospital for the Legislature only determined

that the amount "shall be considered applicable" to FY 74.

| explained that the matter had been reviewed with you and with
Kent Dawson of Budget and Management.

Beirne will probably be in Juneau today and will likely contact you
and officials of the Department of Administration to solicit review by
the Attorney General.

JBC: ds
cc: Andy Warwick, Dept, of Administration
Avrum Gross, Dept, of Law



