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March 1, 1978

(

Attn: ANCHORAGE ARLM_LEGISLATORS

Whereas a serious situation now exists in the State o f  Alaska with regard 

to materialmen and mechanics lien legislation, and

Whereas the legislature is now considering HB 739 and suggested amendments 

and revisions to HB 739 by the Homebuilders Association, and

Whereas we as Realtors are involved with all aspects of the real estate 
industry,

Therefore, be it resolved that the Anchorage Board of Realtors supports 

the enactment of effective legislation during this session to 

provide for protection of all parties involved in the creation, 
insuring, and financing of residential dwellings; and to further 

provide 1) protection for the individual homeowner from injudicious 

lien filing, 2) definition of procedures guaranteeing labor's 

rights to lien for work performed, 3) suppliers right to lien for 

materials provided to job site, tj 4) definition of procedures 

allowing for prompt issuance of ALTA Title Insurance and subsequent 
long-tenn financing.

Board of Directors 

Anchorage Board o f  Realtors
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R E A L T O R

1818 W. Northern Lights Blvd., Suite 104 • Anchorage, Alaska 99503 
0 Telephone 907-272-8016

A L A S K A  ASSOCIATION O F  R E A L T O R S

March 1, 1978

Honorable Joseph H. McKinnon, Chairman 
Alaska House Commerce Committee 
Pouch V
Juneau, Alaska 99811

Re: II. D. 739

Dear Joe:

We know that you are aware of the considerable hardship now being felt 
by homebuilders and home buyers because of the inability to receive 
prompt issuance of ALTA Title Insurance as required by the lenders 
financing these homes.

We have no specific recommendations at this time but we are aware that 
the Homebuilders Assocation, the suppliers, banks and title companies 
will be giving testimony before your committee in the immediate future.

Inasmuch as we are involved in all the various aspects of the Real 
IZstatc Industry wo can sympathize with each of these factions. How­
ever, small builders are going broke and prospective purchasers are be­
ing greatly inconvenienced because of the great length of time now 
needed for closing of sales requiring the issuance of ALTA title 
policies.

We urge you to consider the testimony, amend the bill as fairly as 
possible and report it out of committee. We will lend any assistance 
we can, thereafter, to secure quick passage of a bill in the House 
and Senate that would relieve the present chaotic condition.

Sincerely,

Audie L. Moore, Acting Chairman 
Legislative Committee 
Alaska Association of Realtors
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M a r c h  16, .1978

Mr. E d g a r  S. P h illeo 
P r e s i d e n t
P h illeo E n g i n e e r i n g  &

A r c h i t e c t u r a l  Service Inc.
529 Sixth A v e n u e  
Fairbanks, A l a s k a  99701

Dear Ed:

T h a n k  y o u  for your letter of M a r c h  3, 1978, in w h i c h  
you raise an important poivt in o p p o s i t i o n  to HB 739, w h i c h  
r e lates to m a t e r i a l m e n  and mechanics' liens.

I have taken the liberty of s e n ding a copy of y o u r  
letter to Rep. Joe McKinnon, c h a irman of the H o u s e  C o m m e r c e  
Committee, to w h i c h  that bill has been referred. I think 
your c o m m e n t s  will prove v a l uable to them in their r e v i e w  of 
the bill.

T h a n k  you for k e e p i n g  me informed of your v i e w s  on 
this. I look forward to heari y o u  again.

V e r y  truly yours

C owper

SCC/mas
cc. Rep. Joe M c K i n n o n



March 3, 1978

Steve Cowper 
210 Nerland Bldg. 
Fairbanks, Alaska 99701

Dear Steve:

I a m  writing to express m y  opposition on House Bill #739 which as 

I understand it would eliminate Architects and Engineers from any lien 

rights in that it would require manual labor to have been performed on 

a property before a lien could be filed.

I have availed myself of lien rights on several occasions in the 

past and see no reason that professional services should not be entitled 

to the same rights as laborers.

Very truly yours,

Edgar C. Philleo, P.E.

President

ESP/pal
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H o u s e  H i ] 1 No .  7 39 , T e n t  . i t .) .>e D r a f t  D a t e d  
M u r c h  24,  1978 ( c o p y  a t t a c h e d )

DATE*. M a r c h  28, 19 78

J h o v e  r e v i e w e d  t h e  t e n t - a l i v e  d r a f t  a n d  w i l l  h e r e i n  b r i e f l y  
o u t l i n e  my t h o u g h t s  c o n c e r n i n g  t h e  l e g i s l a t i o n .  1 h a v e  some 
g e n e r a l  c o m m e n t s  w h i c h  T w i l l  s e t  f o r t h  f i r s t  a n d  t h i s  w i l l  b e  
f o l l o w e d  b y  s ome  s p e c i f i c  c o m m e n t s .

I .  G e n e r a l  Comment . s

(1) T h e  o v e r a l l  a p p r o a c h  t a k e n  b y  t h i s
l e g i s l a t i o n  i s  w r o n g .  F i r s t  t h e  Act; g i v e s  t h e  
b a n k  o r  l e n d i n g  i n s t i t u t i o n  p r i o r i t y  o v e r  t h e  
m a l e r  i a l m a n ' s  l i e n  r i g h t f .  a n d  t h e n  m a k e s  n um e r o u s  
a d d i t i o n a l  b u r d e n s o m e  r e q u i i e m e n t s  u p o n  t h e  l i e n  
c l a i m a n t .  T h e  b a n k  i s  n o t  r e q u i r e d  t o  d o  a n y t h i n g  
a n d  i s  g i v e n  f i r s t  p r i o r i t y .

(?)

(3) T h e  l e g i s l a t i o n  n o t  o n l y  e n c o u r a g e s  l i t i g a t i o n ,  
i t  r e q u i r e s  i t  ( s e e  P a g e  4,  b i n e  8) .  s v . c  ■

(4) T h e  l e g i s l a t i o n  i s  f a r  t o o  c o m p l e x .  I n  o r d e r
t o  f u l l y  p r o t e c t  h i s  i n t e r e s t ,  t h e  l i e n  c l a i m a n t ,  
must  p r e p a r e * ,  r e c o r d  a n d  s e r v e  a " n o t i c e  of  
i n t e n t  t o  l i e n " ,  a " s t o p  p a yme n t  n o t i c e " ,  f i l e  a 
l a w s u i t  i n  s u p e r i o r  c o u r t ,  a n d ,  f i n a l l y  r e c o r d  
h i s  l i e n  w i t h i n  t e n  d a y s  f r om  t h e  r e c o r d i n g  o f  a 
n o t i c e  o f  c o m p l e t i o n " .  T h i s  p l a c e s  s o  m a n y  
t e c h n i c a l  r e q u i r e m e n t s  u p o n  t h e  l i e n  c l a i m a n t  
t h a t  i t  i s  a v i r t u a l  c e r t a i n t y  t h a t  o n e  m i s t a k e  
a l o n g  «fie l i n e  c o u l d  r e s u l t  i n  t h e  l o s s  o f  H e n  
r i g h t s  a n d  t i n* i m p o s i t i o n  o f  l i a b i l i t y  u p o n  f l i c  
c l a i m a n t .  i n  s h o r t ,  \ h e  l e g i s l a t i o n  w i l l  
d i s c o u r a g e  t h e  I i l i n g  oJ 1i c n  c l a i m s .



S e c t i o n  (1)

r' c '

S e c t i o n  (2)

l i e  C omme n t s

(Pag e  1, L i n e  18).  I t  i s  v i r t u a l l y  
i m p o s s i b l e  t o  r e q u i r e  t h a t  t h e  m a t e r i a l  s u p p l i e r  
a c t u a l l y  d e l i v e r  t h e  m a t e r i a l  t o  t h e  j o b  r . i t e  
u n d e r  a c o n t r a c t  w i t h  t h e  o w n e r .  A l l  r e f e r e n c e  
t o  a n y  d e l i v e r y  r e q u i r e m e n t s  a r e  s i m p l y  c o n t r a r y  
t o  t h e  e x i s t i n g  p r a c t i c e  i n  t h e  i n d u s t r y  a n d  
s h o u l d  b e  s t r i c k e n .  U n d e r  e x i s t i n g  l a w  t h e  
m a t e r i a l m a n  mu s t  p r o v e  t h a t  h i s  m a t e r i a l s  b e c am e  
i n c o r p o r a t e d  i n  t h e  S t r u c t u r e .  T h i s  i s  s u f f i c i e n t  
a n d  t h e  d e l i v e r y  r e q u i r e m e n t  s i m p l y  c r e a t e s  
a n o t h e r  l o o p h o l e  f o r  t h e  b a n k s  t o  d e f e a t  l e g i L i m a L e  
c l a i m s .

U n d e r  S e c t i . o n 3  t h e  t h i r d  l e v e l  s u p p l i e r  u s u a l l y  
h a s  n o  c o n t r a c t  w i t h  t h e  o w n e r .  T h u s  h i s  r i g h t s  
u n d e r  t h i s  s t a t u t e  a r e  c o m p l e t e l y  c u t  o f f  a n d  he  
i s  l e f t  w i t h  n o  l i e n  r i g h t s  w h a t s o e v e r .

T h i s  s e c t i o n  c h a n g e s  e x i s t i n g  l a w  by  
m a k i n g  t h e  b a n k s  m o r t g a g e  s u p e r i o r  t o  t h e  m a t e r i a l ­
m a n ' s  l i e n  b u t  l e a v e s  t h e  l a b o r  l i e n  i n  f i r s t  
p o s i t i o n .  As s t a t e d  a b o v e ,  t h i s  d i s t i n c t i o n  
ma k e s  n o  s e n s e  a m i  i s  s i m p l y  u n f a i r .

( P a g e  2,  L i n e  13-15).  T h i s  l a n guag e *  g i v e s  t h e  
b a n k s  m o r t g a g e  p r i o r i t y  e v e n  b e f o r e  t h e  b a n k  
a d v a n c e s  a n y  m o n i e s .  T h e  m a t e r i a l m a n  c o u l d  b e  
o u t  s e v e n  o r  t e n  t h o u s a n d  d o l l a r s  b e f o r e  t h e  
b a n k  a d v a n c e s  a n y  c a s h  a n d  y e t  t h e  b a n k  s t i l l  
h a s  p r i o r i t y .  T h i s  i s  o b v i o u s l y  u n f a i r .
S e c t i o n  4 (Page  7, L i n e s  25 -Page 4,  L i n e  18).

l.irrntcd R u « .  9 0 7  27  < 0 1 1 *
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REDRAFT THI : (ILL. IE iEQUEST A Copy op THE NFWLY D AFT 

'' ' O '  *UDY IT. WE REOUEST AM OPPORTUNITY
TO COMMENT JEFORE COMMITTEE TA IE5 FINAL ACTION.
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TO REP SCKINNO’I, CHAIR, i. CO-'4ERCH 
ATTNI ALL MEMBERS

FROM FRED STEEN:! EVE? 
r 2433 POST RD

ANCHORAGE, \K 09501 
TELE 276-5055

AS A CONTR A C T O R  AMD SUPPLIER W c OPPOSE H3 739
IS A C O M  W I T  EE 

HEARING, THURS. 3/16 AT 7 P.M. fO REDRAFT THIS 
PROPOSAL. IE REOUEST ' ' i : TIME T O  STUDY
THIS R E D R A F T E D  BILL 3r R)UE LEG! >L AT I VIE ACTION 
TAKES P L A C E . E O ’.

COPY OF P.O. ' . REQUEST"')* A T T ’; JOANNA C B K / 5 0 (

r v

LA I I 4 779 13. I i O.VI5//0 JAOI 0006 07.32 03/16/73

I

TO REP MCKINNON, O H M  I .,11. CO 'U"i?Cr 
ATTN ALL MEMBER’S

FROM INLET OLA S' ‘ IN.J 
245 POST RD 
A N C H O R A C ' , AK 'W5SL 
T E L  2/6- 545!

AS A MATERIAL. SUPPLIER IN T H E  ANCHORAGE AREA WE TAKE 
• XCEPTION PO I ! " OUS 3LAIJ >:3 IN 7 J9 AS IRITTE WE 
U N D E R S T A N D  A M M J U T T E E  !EA :I 15 TO R E DRAFT THIS • ILL is

,  3 / I A ,  \ T  7

STUDY THIS M ,  DRAFT PROPOSAL R |-0 IF Com \ ITT FT ACTION 
IS T A K E N  ON FI IAL DRAFT.

CBK/EOM

£ |

( rf: H‘3 7 3 9 *  AS a IAR SU.-’i-M iff? AMD EUUCONTRACTOR I TAKE EXCEPTION
TO ANY ' ■ ' PROVISIONS Ir f LL fAFTED. ' ' \ ;opy
OF R E D R A F T E D  PROPOSAL FOP S T U O w A N Q  C O M M E N T  IEFORE iV C O M M I T T E E  
TAKES FINAL ATTIO . ' , ’ >3 .
Pi I ONE 2 /9-353 /.
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R E  M B  7 3 9

A S  H A T E R I A L  S U P P L I E R S  A I D S U B C O N T R A C T O R S  H E  T A K E  E X C E P T I O N  T O

M A N Y  C L A U S E S  I M  H I E  P R O P O S E D  S I M  A S  i’U R  F L Y  D R A F T E D .  ME  R E Q U E S T

T I M E  T O  S T U D Y  Y H ~  R E D R A F T  O F  T H E  - f  I A L  L U L L  A D D  AM O P P O R T U N I T Y  T O

V )  • |T  i e f ' O  T  . 1  r  I B  T A K E S  • I I A I  A C T I O  I .  I B  B E

' ' .  M U T H l  ' , ’ .  0 .  B o x  3 - 5 4 6 ,  A N C H O R A G E  9 9 5 0 1

F ;  1 0 M E  2 7 4 - 0  1 1 6 .

  . . 5 A U T  H E R ,  CO 1 S T ? U C n o  ' C R E D I T  J O ' A I T

DA M . J O R D A 1 , J O R D A N ' S  C A R P E T  C E N T E R

C H A R L E S  3 .  H A M I L T O N ,  M I K E ' S  S U P P L Y ,  I M C .

D A V I D  ME  R R o , P L  I I T S T O H  I 1C.

J A Y N E  S T O L T ,  STOLT'S E L E C T R I C

M I K E  H A Y D E N ,  D U A L I T Y  A S P H A L T

L E O N  T .  B R O V N ,  B R O  . M ' S  I U P P L Y  C O M P A N Y  

R O B E R T  I " .  L  I N D S T R O M , MC l<I  I L E Y  F n U C E  

G L E N  3 M / W T ,  J E N E R A L  R O O F  I I S
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f TO: REP. JOE MCKINNON, CHAIRMAN, I01J3E COMMERCE COMMITTEE
I AND ALL COMM I‘ITEE 1EMBERS

I, FROM: 30R DO 1 J I L L ,  'AN A OF .9
P A C I F I C  P L ' . J  ' 3 1 K i  S U P P L Y  C O .  

I i  6 2 6 0  OLD SEWARD HIGHWAY

r

r

ANCHORAGE, AK 99502 

REi HO 739
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PACIFIC PLUMOI JG SUPPLY CO. TALES EXCEPTION TO THE 3ILL -AS CURRENTLY 
DRAFTED. IT IS OUR 1NDERSTAMDTUG THAT THE HILL IAS SUBSTANTIALLY 
REVISED 3-14-78, AMD COPIES ARE NOT Phi AVAILABLE.. IE I.PPS: ISLAND 
THAT THERE HILL BE A CO' 1 ITT EE IE Ait I" 3 ON 1ARCH 16, 197;;, AT /:0D P ! 
TO REDRAFT CERTA[ i PROPOSALS.

PACIFIC PLUMBING SUPPLY 00. IS EXTREMELY INTERESTED IN OBTAINING A 
COPY OF T.F 9CDRAFTED BILL AND :EONESTS II IE TO STUDY IT AND SNR. IT 

IDATI0M5 PRIOR TO SUBMITTAL FOI LASS AGE 1 ' THE LEGISLATURE.

THANK YOU. EO'-:/
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L A  I I  1 3 8 3  1 0 . 2 3  J A O I  0 0 1 5  1 0 . 2 5  0 3 / 1 6 / 7 J

e vT }  r. V   '
P  1 0 M T f  11 • V  - T  . ■ . ' • ■ > 5 0 2  P r l O N E  ? 7 6 -  i 6 l  A

R .  O A Y L O R  E L E C T R I C

1 R E O U E S T  ' : ) f  i  ' ■ '■ : / L Y  [ED-1 • I S  F O R  I f  7 1 9 .  r O U t  I )  r I K f
. 0  . - . t i t  ' Y  T O  ' F ' / N -  I  A N D  C O M M E N T  OH T H E  R E D R A F T  B E F O R E  F I !  I

C O M M I T T E E  A C T I O N .

J i l  S O M /

LA 11 ,3471 I 7.29 03/1 6/7 . J \ , i 0)01 03.03 03/17/73

v ,

T O  R E P R E S E i : i ' A T I V E  J O S  ‘ 0  K I  ' N ON

-V-n M CF R O M  L I L L I A N  C A S T L E  ' E G O R  I N D U S T R I E S  T N G  4 2 6 3  M  T'OlTA 
A N C H O R  AST: 9 < > 5 T i  r '  I D E ' S  2 7 2 - 1 5 9 2

I I A I  U  P P L  I  H R  •  I S  A R E  N O T  TM A G R '

V l T l i  S O M E  O F  T H E  P R O V I S I O N S  I N  T H E  P R O P O S E D  S U B S T I T U T E  F O R  : 

A ’ I D W O U L D  A P P R E C I A T E  H A V I N G  A O H  A C C -  T O  R E A D  A MD HOMME ' T  ON 
3 0  I I T  : C / S  F I N A L  P R O P O S A L  l E F O R E  C O M M I T T E E  A C T I O N  I S  T A K E N ,

0R1V9
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r o *  c i n d y ,  j M t J

(  F R O M :  A P R I L ,  F B X

P L E A S E  D E L I V E R  T H E  F O L L O W  I M O  M E S S A G E  T O  T H E  H O U S E  

C O M M E R C E  C O ' ' M I T T  E E :

R E :  H B  7 3 9

I S T R O N G L Y  O P P O S E  T H E  / T A K E N  I N O  O r  H I E  L I E U  R I G H T S  O R  

M A T E R I A L  S U P P L I E R S  A MD  C O N T R A C T O R S  A S  P R O P O S E D  B Y  H O U S E  

B I L L  7 3 9 .  S U G G E S T  O R I G I N A L  ‘I O R D A G E  B E  R E P L A C E D  A S  S H O W N  

I N  S E C T I O N  4 ,  A S  3 4 . 3 5 . 0 6 0 ,  P A R A  C I N  B R A C K E T S *  [ O R  F U R N I S H I N G  

M A T E R I A L  U S E D  I N ]  A S  O P P O S E D  T O  M E N  W O R D A G E .  T H E  L I E N  R I G H T S  

O F  M A T E R I A L  S U P P L Y  C O M P A N I E S  A T  W H O L E S A L E  R E T A I L ,  O R  

C O N T R A C T O R  L E V E L S  , r F D  T O  B E  P L A I N  A MD  C L E A R L Y  H O R D E D .  K E E P  

I N  M I N D  T H A T  M A T E R I A L  S U P P L I E R S  P R O V I D E  A S  I M P O R T A N T  A F U N C T I O N  

A S  B A N K S  A N D  L A B O R  U T H O U T  T H E  S E C U R I T Y  O F  M O R T G A G E S ,  D E E D S  O F  

T R U S T ,  O R  I F r < L Y  P A Y  C H E C K S .  S U P P L I E R S  P R O V I D E  M I L L I O N S  O F  

D O L L A R S  TM C R E D I T  W I T H  T H E I R  L I E N  R I G H T S  AG T  F I R  O N L Y  B A S I C  

S E C U R I T Y .  T O  I N S U R E  A H E A L T H Y  C O N S T R U C T I O N  I M D U  T  A T E  I ' L

S U P P L I E R S  i l J S T  ! ! A V ’“ T H E  P R O T E C T  1 0  1 O F  P R E F E R E N T I A L  L I E N  R I G H T S  

E O ' J  A L  T O  L A  H O R S .

r IE BILL IN P RESENT FORM IS EXr iELY CUMBERSO I ; I JULT
FOR FAST 10VI IG INDUSTRIES SUC fHOL -SALERS TO CONFORM TO. 
HLLIMGS AND -01L : no > ARE OUR I IDICA ‘0 1 > OF IREDIT E >OSURE 
AMD THE : : LA • FTFTEEM TO THIRTY DAYS AT JEST.

? e  . : t f u l l v  ‘ r  y o u  a l l  - 1 1 s  j i p > l i e r  ................. :

\ T O  F O R M U L A ! "  T H E I R  I D E A S  A ' l o  P R O V I D E  I N P U T  O R  A L L O W  U S  B I  ' F

T O  R E V I E W  T H E  I L L  B E F O R E  I T  

M A K E  G ! I D G E S  n o  ’ • O / I G  10 ' S .

I I T  I N  I T I N A L  F O R E  A N D

J A N E S  H A R D

C E N T R A L  S U P P L Y  C O N ' A N Y

P . O .  O X  I ' D ,  

P  I :  ’ ! - 2  1 9 5

E ! 9970 7

[ L E A  ' I L T V  I D .  A M K S ,  / A /  E 0

AN



T o r  R E P ;  J O E  M C K I  , C H A I R M A N ,  H O . U S E  C O M M E R C E  C O M M I T T E E  

A M D  A L L  C O M M I T T E E  4 E M B E R S

F R O M :  R O B E R T  E .  L I N D S T R O M

M l .  M C K I N L E Y  F E N C E  CO M P A ' ' Y  

1 3 5 5  E .  T H I R D  A V E N U E  

*  A N C H O R A G E ,  A K  9 9 5 0 1  2 7 ) -  1 5 6 7
o
V
-  R E :  M E  7 3 9o
8

A S  A S U B C O N T R A C T O R  A NO UTERI A L M A !  i I E  D O  EOT A G R E E  TTH P R O P O S E D  

B I L L  7 3 9  A N D  R E O U E S T  l ' f  '  T O  STUDY T H E  F I N A L  R E D R A F T  P R I O R  T O  ITS 
P A S S A G E  F R O M  C O " : I T T E l i .  ; O M /

LA I I 3 5 6 2  1 6 . 1 7  JAOI 0 0 5 2  1 6 . 1 7  0 3 / I 6 / 7 3

LA 11 359 I 15.2 ' JAM 0 0 5  3 I 5.29 ..) V  1 5/7

T O :  ' M R R .  J O E  " C M  I . " ' O N ,  S N A  I M A ' ' ,  10 I S "  C O M M E R C E  C o  " I  I T T  E E

A'>o a l l * c o ’!m rrrr"‘ u-* •;

F R O M t M A R G I E  C L A R K

T O M ' S  P L U M . :  I l o  v o  h e a T I M M  

3 1 0 0  MO L I T  M M  V I E  ■ D R I V E  

A N C H O R A G E ,  A K  9 9 - . n l  : 7 0 - 9 3 3 3

R E *  M B  7 3 9

$

1 1 1  A R E  N O T  I N  A G R E E M E N T  U T H  T H E  P R E S E N T  P R O V I S I O N S  O F  T H I S  

. • ' 1 >10 f  ' I L L .  E O

' J  * n
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r o :  C I N D Y ,  J '  !
F R O M :  A P R I L ,  F H M

R E :  r I 3  7 3 9

A M A D A ' 15 N T L Y  O P P O S D  T O  B I L L  I N  I T S  P R E S E N T  F O R M  W H I C H  A P P E A R S  

r o  W E A K E N  L I E . I  R I G H T S  F O R  M A T E R I A L  S U P P L I E R S  A M D  C O N T R A C T O R S  A S  

P R O P O S E D  3 Y  T H I S  B I L L .

R E O U E S T  T H A I '  B I L L  I ' C L D D E  M A T E R I A L  S U P P L I E R S  T O  RETAIN E Q U A L  

L I c M  T I G H T S  T O  L A B O R .

A L S O ,  FI LL I ! I T S  P R E S E N T  F O R M  I S  E X T R E M E L Y  C U M B E R S O M E  F O R  

'  A T F R  r  A I  S U P P L I E R S  AS O U R S  I S  \ F A S T  ' O V T ' S  I N D U S T R Y  A MD  

[ J I R E S  S U F F I C I E N T  T I M E  F O R  B I L L I N G  A N D  C O L L E C T I O N S -  F E  I 

T H A T  T W E N T Y  D A Y  P E R I O D  I S  N ' O T  S U F F I C I E N T  T I M E  A N D  W O U L D  

R E Q U I R E  U S  TO D U O  I I ' T E N T  T o  L I E N  U P O N  I N I T I A L  C A L E 5  C O N T R A C T .

R E O U E S T  S U F F I C I E N T  T I  S  T O  R E V I E W  B  I L L  I N  I T S  F I N A L  F O R  B E F O R E  

I T S  P R E S E N T E D  I n  T H E  H O U S E  F O R  A C T I O N .

D A N  R A M O S

P R E S I D E N T ,  T O T A L  E L E C T R I C  S U P P L Y  C O M P A N Y  

2 1 1 3  C U S H M A N  S T ,  F U S S  > 9 7 0 1  

■Pi-;* U .5 2 -  1 9 3 1

P L E A S E  A C K  U - I E N  n s S A  T-  ! ) " M V E R r  \  f i l A N K S .  / A /  ROM

LI VER • :OLI INC MESSAGE TO HOUSE COMMERCE*

L A 2  I 3  / 1 0  ! 1.3  I o  v  | V  / ; i  AO I 0  ) 1 1 ;. 0 :  0 3 / 1 7 / 7

T o :  C I M o Y , > 1
F R O  i* A P R I L ,  F U X

P L E A S E  D E L I V E R  T H E  F O I J . . O  / I : » i ' : I S  A OF  TO H O U S E  C O M M E R C E  *

J7I I * I lb 7 3 9

! '  A R E  S T R O N G L Y  o p p o S F "  T o  T H I S  H I L L  A S  U R  L I T E M  I T  A L L  

H U T  D E S T R O Y S  L I E  I M S :  I T S  F o p  1 A T ' 7 ) I A L  M l . V I I  E R E  M I D  

COM PR A C T O R S .

, F  R E O I J E S T  T " E  L  I L L  S-. ‘ L T r  : ’7 i 'O I M C L U P i 7 i A T E R I A L  S U P P L I E R S
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A p r i l  k ,  1 9 7 8

Alaska State Legislature

A t t n :

E»#\ -1 U 1

Russ IfeeJcins, Joe L. Hayes, Larry Carpenter, 
Ed Da'^.'orth, "Derry Gardiner, Clark Gruei-ing, 
Eids Hu&h HrO-Cne, Alvin Gstei'b&ck,
Q arlg.g. ?!, rark f Hardy Piilllips, Leo R s,eoc, 
Hichard Union.

House bill No. 7‘;.?
Tentative Draft dated tfurch 2/f? 1^78

“General CccrTaerts'1

Iii iwievring the Tentative Draft it is the opinion of the sinr.ers that thin 
legislation is entirely tco cocplex. It appears to be desi.p>>A for the r.n^- 
po.ee of defeating it cle.i~.anrs lien rights throurh a series of cirri ice iei 
procedures wliich a claimant eanncr. C’~ ? d y  with. It. not only tie r e a m  a lec.iti-
V •:•1 p P ̂ J r f’-'v * * rnf e h *:T 1 J* MV,rr :,hv* ;• •tiirr.V.v' *•••> V'TU' 1 '̂1 > ” rl It *1 »— .• v. ivO J- .«w»^ry J. *.• -  *»w .. / , » • . »  11 vV j  - .K* n . ...»I \ L» _
reivetmtfd by a dishonest owner and sub-contractor. For a supplier to cirri;,’ 
With the CCxTX'licate-i pivx-ectiures of oendirr notices of “Intent to LI or." an! 
'■Stop Fayraent" notices it not only encourages lilifhitic-- but it requires it., 
while a supplier ’would be expected to f.crply vlth the above unworkable vro- 
ceoin.rrs, the bank or lording institution would be ir. a first piority posit it;} 
without bavin.;: to do anything to protect their Interest.

P .»LeAlcss to say this beats!-?tier; will drive V.rt cost, of construction upward 
Uuynisb a supplier needing additional perron?! ard Luereasin-;. his credit risk 
factor. At a tire when Inflation is 5 rr.af.or concern, it appears that little 
thought has been riven to tills aspect.

If any chances v.’cl'e to be
It EOtVTf’.'eccrrandat ion.

Pic
f w
•*• "| »* ♦*1 ,r»• • XL vl'.i * *

rede in the lien statute, v-e would have the follcvlrv: 
to us that- the principal problem is that title ccrrr- 

p&nles are unable to write title policies on prcpertv until on days after con- 
t >n. If this is indeed a problem in the real estate iniustry, it could simply 
solve:) by ivo,wiring lien claimants to flic their 11 err. wit).bn ter, days of coc- 

Certair.ly the delays involved ir. clor.irvi will not rvike 'his ter. day 
provision a burden. If the supplier wishes te be informed of the exact date the
canpleticn Occurs, he cex: S.knp'ly send the tank a Notice of Intent to Lien. Ihe
statute c q u Id rceufrfc that the bank then notify each such cliim-nrt prior to re~ 
cording the ’’ol.tse of Ocopletlen. Or.ce the supplier receives notice that the 
ccstpletion will be reeo-'de-A, he can take steps to i.trvtdl? tely perfect his ricjbts 
by recordir.c U s  lien. This apjeears t.o be the only charge which really is r.opss-
sary and the rcey.inuer of this statute i:. simply overkill.



"Specific COB^fints"

Page (1) line (3.8). It is nearly' impossible to require ° supplier to actually
deliver material to a  job site under cor it rue t with the owner.
A large portion of materials used ip construction are picked 
up at a suppliers place of business. All refers nee to any 
delivery rxiuiruTents is cintrru’y to existing practice. Proof 
that material was used on a specific project is provided by ths| 
legal, property description written on the invoice and acknow­
ledged by the owner or bis agent at the time of purchase. TPls| 
is sufficient and as'£f delivery' requirement simply* creates a, 
loophole to defeat a legitimate claim.

?.3>u (1) Defining who may perfect 
A supplier who provides r a t e r i H  to a sub-cor. tractor rarely if 
ever has a contract with the owner. Drier this section Such a 
Supplier has no lien rights. This i? r.ot only unfair but it 
Opens the door to possible fraud. A. dishonest CWter and sub­
contractor through collusion could cause the sonority of rr.ateri: 
to be purchased by the sub-ecntrac ter. Under this section the 
supplier has no lien rights and coasequently would fce unable to 
recover his rvoryjv.

're. v> '. f b }ft*- ►A'- I </‘ vj * v̂ f M«» «b • . i — ol'.'ll i

section net only encourages litigation bus it. I'ec.ulre?. ir. 
section ahv.)id be drorv.ed and the rat e r’t V a n  be a.l':-. v-d

TV-/ o.•v» kv'
rv J -

Fate (*0 line (ip).

—   1 I . .  »  '« -  * • « «  ’ . •< IV A V

are invalid. This section should be optional arsd r.ot mandator;

pn.-r> {£.) 7.!*'£•n 4,h*~' •'Ot} r v ci  ^ . v .  \ W /  l i ' - .  ►> v - /  ^  \ — • / - V .—tb--- ' % / -
r̂ r* * T *5 yo 1 n — t)Vv> vtr_s arar-n makes r.'rve notice of intent. to lien itindatcry. Th- 
justice of Intent to lien should be sn optional Jvpuircr.'ver.t sept 
only to the batik to establish a materia,irtms priority over she 
banuj root.gage. If a notice is pot riven the materialman should 
ftt-hll have a ri.-ht. to H e n  oven thouc’i r.v would he second to the
bark;.



A l a s k a  S t a t e  Lef i  slaf.ure 
%

?a?e (6) Line (26). Notice or CccpleMc«:

This is 3»ofch£P ecnplex device 'which do?S not give a supplier 
l-o  r^spc;yi. also cakes t.*>e r^tioe of intent to lien 

roahdafcery before a supplier can to Infoivied of the notice of 
ccTrp„ooion. /Qso to tpive notice? five (5) days prior to rt*- 
cording is w-ealistic. Even if a supplier could ccnnly with 
the oilier requlrcwnfcs M s  claim could he invalidated by slow5 _ U ___  _rail delivery.

Frofii:

Pobenhjin F l e e t r i c  S u p p l y  C o m p a n y ,  Inc, 

10 i 1 1S F ) <;ct.p i c •:> uf»p 1 y C i >a ny 

S t o l l 1 s H o m e  B »ii 1 de»'s C e n t e r  

•Iordan1 s C,irpet. C a n t o r  

t’-'ii ted L uf; it o r  C o m p a n y  

C o n c r e t e  C u t t i n g  C o m p a n y ,  Inc.

A l y e S l:a W o o d  Produr.tr.

U n i t e d  B u i l d i n g  S ^ P P  1 >*

C o m . p y t o  C u r i n g  C o m p a n y ,  1m:.

Mer.nr I n d u s t r i e s .  Inc.. 

tusitiui S u p p l y ,  inc.

Ai os to T r u s s  a n d  Mi 1 lworl:

T o n ' s  PI milting o n d  H e a t i n g  S u p p l y  Inc. 

B r o w n ' s  E l e c t r i c a l  

i n l e t  G l a s s  C o m p a n y

/
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D K P A K T M E N T  O F  C O M  M F R C F  A  

E C  0 * 0 M I C  O F V E L O k ' M E N T
OFFICE OF THE COMMISSIONER

JAYS. HAMMOND. GOVERNOR

POUCH D -  JUNEAU S U ! I

M a r c h  3, 1978

H o n o r a b l e  Joe M c K i n n o n  .

C h a i r m a n

H o u s e C o m m e r c e  C o m m i t t e e  

Alaska L e g i s l a t u r e  

Juneau, A l a s k a  99811

Dea r C h a i r m a n  McKinnon:

A m e m b e r  o f  y o u r  s t a f f  has r e q u es t e d  our c o m m e nt s  on HB 756 ( i d e n t i f i c a t i o n  

of A l a s k a  arts and handicrafts).

Linder the p r e s e n t  law (AS 45.6 5. 0 3 0 )  w h i c h  was e n a c te d  las t  session, four 

d i s t i n c t  seals w e r e  to be de s i g n e d  and d i st r ibuted. Due to the c os t  i n­

volved, w e  h a v e  been u n a b l e  to a d m i n i s t e r  the p r o g r a m  as specified.

House Bill 756 p r o p o s e s two seals - o n e i d e n t i f yi n g  n a t i v e  h a n d i c r a f t s  and 

the o t h e r  i n d e n t i f y i n g  n o n - n a t i v e  r e s i d e n t  handicrafts. This proposal w o u l d  

p r o v i d e  two e a s i l y  r e c o g n i z a b l e  symbols for c e r t i f y i n g  a u t h e n t i c  A l a sk a -  

p r o d u c e d  h a n d i c r a f t s  and, at the same  time, si m p l i f y  the pr o g r a m ' s  a d m i n i s­

tration.

The e n cl o s e d  fiscal note in dicates that $ 6 4 ,0 0 0 . 0 0  w o u l d  be r e q u i r e d  to ai 

m i n i s t e r  IIB 756, w h i c h  is beyond the G o v e r n o r ' s  bu d ge t  limits. Thus, w h i l e  

we b e l i e v e  the bill w o r t h y  of support, w e  do not w i s h  to d i s p l a c e  o t h e r  

p r i o r i t y  projects.

Please let m e  kno w  if y o u  d e s i r e  ad ditional i n f o r m a t i o n  on this proposal.

Yours truly, .

H. Phil l i p H u b b a n  

C o m m i s s i o n e r



THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE

FISCAL N O T E

I. R E Q U E S T
Bill/Resolution No. IIB 7 5 6 ____________________

Title R e l a t i n g  t o  i d e n t i f i c a t i o n  o f  

Requested by________________________ Date 2/9./-7-£

II. F I S C A L  D E T A I L

Agency Affected_______________ Conunercfe & Economic Devel o p m e n t
Program Category Affected_________________Dev.e l o p i n e n t ________________________

Budget Request Unit(s) Affected_________E c o : j n m i c  E n t e r p r i s e _____________

E X P E N D I T U R E S  (Thousands of Dollars) .

F Y  77 F Y  °8 F Y  79 F Y  80 F Y  81 F Y  82

100 P E R S O N A L  S E R V I C E S

7 0 0 T R A V E L

300 C O N T R A C T U A L 6 4 . 0 68.0

40 0 C O M M O D T T I E . S

500 E O U I P M E N T

600 L A N D  &  S T R U C T U R E S

700 G R A N T S .  C L A I M S .  ETC.

T O T A L  6 4 . 0  6 8 . 0

F U N D I N G  (Thousands of Dollars)

G E N E R A L  F U N D
b'l. U b b . U

F E D E R A L  F U N D S

O T H E R  (Specify)

POSITIONS

F U L L T I M E

P A R T  TIMI-

T E M P O R A R Y

-0- -0-

III. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)

Th e  i d e n t i f i c a t i o n  of A l a s k a n  c r a f t s  is an integral part of an arts and c r a f t s  

d e v e l o p m e n t  program. T h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  is c u r r e n t l y  p r o m o t i n g  this 

vital i n d u s t r y  on a c o n t r a c t ua l  basis. For FY-79, $ 6 4 , 0 0 0  w o u l d  be  r e q u i r e d  as

fo l lows:

Personnel $ 3 1 , 2 0 0

T r a n s p o r t a t i o n ,  Per D i e m -  6 , 7 5 0

P r o m o t i o n  S i l v e r  H a n d  10 ,0 0 0

C o n s u m a b l e s ,  p o st a g e ,

rent, etc. 16 , 0 5 0

Total $ 6 4 , 0 0 0

IV. DATE
Feb. 27, 1978

___
J a m e s R. Deacfen

. P R E P A R E D  B Y  _______________ _____ ______________
A G E N C Y   D i vi s i o n  of E c o n o m i c  E n t e r p r i s e- ATT —A n o T
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STM IF & JAYS. HAMMOND. GOVERNOR

D E P A R T M E N T  O F  C O M M E R C E  &  

E C O N O M I C  D E V E L O P M E N T
DIVISION OF BANKING. SECURITIES. SMALL LOANS B  CORPORATIONS POUCH D -  JUNEAU 99S11

J a n u a r y  26, 197 8

H o n o r a b l e  C. V. "Chat" C h a t t e r t o n  

A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  

P o u c h V

J u n e a u ,  A l a s k a  99811

D e a r  Mr. Ch a t t e r t o n:

Re: P r i v a t e  O f f e r i n g  E x e m p t i o n  4 5 . 5 5 . 1 4 0 ( b ) ( 5 )

D e f i n i t i o n  o f  Iss u e r  4 5 . 5 5 . 1 3 0 ( 7 ) (B)

P R O B L E M

In t h e  r e c e n t l y  c h a n g e d  p r i v a t e  o f f e r i n g  e x e m p t i o n ,  c e r t a i n  oil, g a s  a n d  m i n i n g  

p r o g r a m s  w e r e  e x c l u d e d  f r o m  u s i n g  this e x e m p t i o n  b e c a u s e  o f  a " p e c u l i a r i t y "  in 

the d e f i n i t i o n  o f  an " i s s u e r, "  A S  4 5 . 5 5 . 1 3 0 ( 7 ) ( B ) , w h i c h  s t a t e s  t h a t  t h e r e  is no 

i s s u e r  in c e r t a i n  oil, gas and m i n i n g  s e c u r ities.

T h e  i n t e n t  o f  the  p r i v a t e  o f f e r i n g  e x e m p t i o n  l e g i s l a t i o n  wa s  no t  to e x c l u d e  

t h e s e  gr o u p s f r o m  h av i n g  th e  a v a i l a b i l i t y  o f  the e x e m p t i o n  but  r a t h e r  to h a v e  

it a p p l y  to all t ypes o f  p r i v a t e  o f f e r i n g s .

P R O P O S E D  S O L U T I O N

T h e  p r o b l e m  lies n o t  in t h e  w o r d i n g  o f  AS 4 5 . 5 5 . 1 4 0 ( b )  b u t  in t h e  a r c h a i c  

d e f i n i t i o n  o f  an "issuer" as f ou n d  in AS 4 5 . 5 5 . 1 3 0 ( 7 ) (B) and, s p e c i f i c a l l y ,  

t h a t  par t  w h i c h  states:

"(B) w i t h  r e s p e c t  to c e r t i f i c a t e s  of  i n t e r e s t  o r  p a r t i c i p a t i o n  in 

oil, gas, o r  m i n i n g  t i t l e s  o r  leases o r  in p a y m e n t s  o u t  of  p r o d u c t i o n  

u n d e r  t h e s e  t i t l e s  o r  leases, t h e r e  is not c o n s i d e r e d  to be an 

"i s s u e r " ; "

Th i s  c l a u s e  wa s  c o n t a i n e d  in the original e n a c t m e n t  o f  t h e  A l a s k a  S e c u r i t i e s  

A c t  o f  1959 (406 ch. 19 8  S L A  1959) and wa s  taken v e r b a t i m  f r o m  th e  U n i f o r m  

S e c u r i t i e s  A c t  as a p p r o v e d  by the National C o n f e r e n c e  o f  C o m m i s s i o n e r s  on U n i f o r m  

S t a t e  Law? and the A m e r i c a n  Bar A s s o c i a t i o n  in A u g u s t  o f  1956. T h e  o r i ginal  

d r a f t e r  s a w  a p o s s i b l e  p r o b l e m  w i t h  this l a n g u a g e  but f e l t  t h a t  it c o u l d  be 

d e a l t  w i t h  u n d e r  the r u l e m a k i n g  a u t h o r i t y  o f  the A d m i n i s t r a t o r  (see O f f icial 

C o d e  C o m m e n t . I CCH B l u e  S k y  L a w  R e p o r te r ,  4931).

\



H on orab le  C. V. "C h at"  C h a t te r t o n  - 2 - January  2 6 ,  1978

T h e  D r a f t m e n ' s  C o m m e n t a r y  to this p r o b l e m  st a t e s  " . . . t h e  e x i s t i n g  s t a t u t e s 

s e e m  to hav e  i g n o r e d  t h e  p r o b l e m  of  d e t e r m i n i n g  w h o  is the i s s u e r  o f  such 

a s e c u r i t y . "  A f t e r  several f u t i l e  a t t e m p t s  to d r a f t  a d e f i n i t i o n  of " i s s u e r "  

as a p p l i e d  to t h i s  t y p e  o f  " s e c u r i t y , "  it w a s  c o n c l u d e d  that  t h e  s i m p l e s t  

s o l u t i o n  wa s to sa y th a t  t h e r e  is no " i s s u e r "  at all. Loss a n d  Cowe t t ,  Blue 

S k y  L a w , 1958  Ed, 341.

W h a t  r e s u l t e d  b e c a u s e  o f  th e  b e g g i n g  o f  this q u e s t i o n  in the original 

U n i f o r m  S e c u r i t i e s  A c t  w a s  t h a t  m a n y  s t at e s ,  and n o w  e v e n  A l a s k a ,  have been 

f a c e d  w i t h  p r o b l e m s  o f  d e a l i n g  w i t h  i s s u e r s  wh o  a r e  s t a t u t o r i l y  " n o n - i s s u e r s . "  

As a r es u l t ,  35 s t a t e s  h a v e  c h a n g e d  th i s  d e f i n i t i o n  so tha t  t h e r e  is n o w  

c o n s i d e r e d  to be an i s s u e r  in t h e s e  o il, gas and m i n i n g  prog r a m s .  O n l y  15 

s t a t e s ,  i n c l u d i n g  A l a s k a ,  h a v e  f a i l e d  to r e m e d y  this problem.

It is i n t e r e s t i n g  to n o t e  t h a t  A l a s k a  is the o n l y  P a c i f i c  N o r t h w e s t  s t a t e  

to kee p  the o l d  d e f i n i t i o n .  T h e  o n l y  o t h e r  w e s t  c o a s t  s t a t e  to m a i n t a i n  

it is Hawaii.

R E C O M M E N D A T I O N

I am  a t t a c h i n g  here t o , f o r  y o u r  c o n s i d e r a t i o n ,  a p r o p o s e d  a m e n d m e n t  to 

A S  4 5 . 5 5 . 1 3 0 ( 7 ) (B) w h i c h  c o n f o r m s  to th e  d e f i n i t i o n  n o w  a d o p t e d  by a m a j o r i t y  

o f  states. T h i s  a m e n d m e n t  will s o l v e  th e  p r o b l e m  by d e f i n i n g  i s s u e r  in 

c e r t a i n  oil, gas and m i n i n g  p r o g r a m s  a n d  b ring o u r  u n i f o r m  a c t  into 

u n i f o r mi t y .

I a p p r  c i a t e  th e  o p p o r t u n i t y  to e x p r e s s  the d i v i s i o n ' s  v i ew s  on this 

p r o b l e m  and r e m a i n  a t  y o u r  disposal s h o u l d  y o u  have a n y  q u e s t i o n s  c o n c e r n i n g  

this r e c o m m e n d a t i o n  o r  p r o p o s e d  a c t i o n  on it.

J J B / v a l 4 / 3  

cc: L u m  L o v e l y

A l a s k a  M i n e r s  A s s o c i a t i o n  

A l a s k a  G e o l o g i c a l  S o c i e t y  

A l a s k a  A s s o c i a t i o n  o f  P e t r o l e u m  L a n d m e n  

A l a s k a  Oil and Gas A s s o c i a t i o n



A S  4 5 . 5 5 . 1 3 0 ( 7 ) ( B ) is a m e n d e d  as follows:

(B) w i t h  r e s p e c t  to c e r t i f i c a t e s  o f  i n t e r e s t  o r  p a r t i c i p a t i o n  in 

oil , gas o r  m i n i n g  righ t s ,  tit l e s  o r  leases, i s s u e r  m e a n s  the 

o w n e r  o f  any suc h  right, t i t l e  or lease, wh o  c r e a t e s  fract i o n a l 

i n t e r e s t  t h e r e i n  f o r  t h e  p u r p o se s  o f  sale. [ W I T H  R E S P E C T  TO 

C E R T I F I C A T E S  O F  I N T E R E S T  O R  P A R T I C I P A T I O N  IN OIL, GAS, O R  

M I N I N G  T I T L E S ,  OR L E A S E S  OR IN P A YM E N T S  OU T  O F  P R O D U C T I O N  U N D E R 

T H E S E  T I T L E S  O R  L E A S E S  T H E R E  IS NOT C O N S I D E R E D  TO BE A N Y  

" I S S U E R " ; ]
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March 28, 1978
-as?

Mr. Richard D. Latham, Commissioner 

Texas Board of Securities 

P.O. Box 131 Capitol Station 

Austin, Texas 78711

Dear Mr. Latham:

Re: Oil & Gas Exemption Questionnaire

Thank you for yoi memoandum of March 10, 1978 on a proposed oil and gas 

exemption. I appreciate the opportunity to comment on this important proposal. 

Although we have attempted to respond to each of the questions posed, there 

are some areas where the problems or implications are not entirely clear. I 

suspect I am not alone in this regard, and I look forward to some enlighten­

ment in Washington at the spring meeting.

7

To preface may response, I feel that some type of exemption is in order, but 

the type of exemption has a great bearing on the standards that should apply. 

If the exemption is to be available to "sophisticated Investors" meaning 

those with experience and knowledge in the industry then there probably 

should be fewer restrictions. On the other hand, if wealth is the criteria or 

the exemption takes the form of a "private offering" exemption, then other 

more stringent standards should apply.

I would also like to point out that the Alaska Securities Act (ASA) already 

defines oil and gas interests, as well as mining interests as securities and 

that ASA nlceady provides a private offering exemption under which certain of 

these securities may be offered.

In addition, the Alaska Legislature is presently considering a further exemp­

tion for oil, gas nnd mining securities for those "in the business." I have 

Included below excerpts from the Alaska Statutes as well as the proposed 

legislation in hopes that these responses to the questions posed may be seen 
in better context. Please note that the division is experiencing some minor 

problems with present private offering exemption (AS 45.55 . 1 4 0 ( b ) (5)) and will 
attempt to tighten it up standards during the next legislative session after 
I have had time to perfect the amendments. I am also willing to consider 

amending A S A  to encompass any exemption that may come out of this subcommit­

tee's recommendations.

<| -M.

' --• W  v 
" '. y 1

■ "
•** //'I1*' ‘{J
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The following are excerpts from the ASA.

AS 45.55.130(12) D e f i n i t i o n s :

AS 45.55.130(12) " ’security* means... a certificate of interest or participa­

tion in an oil, gas, or raining title or lease or in payments out of produc­

tion under the title or lease; or in any sale of or indenture or bond or 

contract for the conveyance of land or any interest in land;..."

AS 45.55.140 E x e m p t i o n s :

AS 4 5 .55.140(b)( 5)(A)&(B). Sales by an Issuer.

(b) The following transactions are exempted from [registration 

under] this c h a p t e r . ..(5) sales by an issuer.

(A) to no more than 10 persons in this state other than those 

designated in (4) of thi3 subsection [offer or sale to a bank, investment 

company, institutional buyer, etc.] during a period of 12 consecutive months 

whether or not the seller or any of the buyers is then present in thi3 state, 

if

(i) no commission or other remuneration is paid or given 

directly or indirectly for soliciting a prospective buyer in this state;

(ii) the total dollar amount invested during a period of 12 

consecutive months does not exceed $100,000;

(ill) a legend is placed on the certificate or other document 

evidencing ownership of the security, stating that the security is not 

registered under this chapter and cannot be resold without registration 

under this chapter or exemption from it;

(iv) offers are made without public solicitation or adver­

tisement; and

(v) the issuer files with the administrator a notice speci­

fying the issuer, the security to be sold and the terms of the offer at

least two days before any sales are made;

(B) to no more than 25 persons in this state other than those 

designated in (4) of this subsection during a period of 12 consecutive 

months whether or not the seller or any of the buyers is then present in 

this state, if

(i) the sales are made solely in this state;

(ii) before any sale, each prospective b u y e r  is furnished
access to the information that would be provided to a prospective buyer

in a registration under sec. 100 [basically the disclosure provisions of 

ASA] of this chapter (which information shall be furnished to the admin­

istrator upon his request);
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(iii) the total dollar amount invested during a period of 12 

consecutive months does not exceed $500,000; f- fzifKSt:
•’ .rji

(iv) commissions or other remuneration meet the requirements 

of this chapter and are made only to persons registered under sec. 40 

this chapter;

(v) a legend is placed on the certificate or other document .

evidencing ownership of the security, stating that the security is not 

registered under this chapter and cannot be resold without registration 

under this chapter or exemption from it;

•: V.- VS-’y   ^
(vi) the issuer obtains a signed agreement from the b u y e r  

acknowledging that he is buying for investment purposes and that the 

securities will not be refold w i t hout registration under this chapter; W

.jyr.-f'r sfe
(vii) offers are made without public solicitation or a d v ertise- • 

ment; and

(viii) the issuer files with the administrator a notice speci­

fying the issuer, the security to be offered, and the terms of the offer 

at least two days before the offer is madej*"

•' ‘V-1

AS 4 5 . 5 5 . 1 4 0 ( b ) (17) Proposed L e g i s l a t i o n :

AS 45.55.140(b) is amended by adding a new subparagraph to read:
<V*

"(17) offers or sales of certificates of interest or participation 

in oil, gas, or mining rights, titles or leases, or in payments out of p ro­

duction under such rights, titles or leases, if the purchasers:

(A) are or have been during the preceding two years engaged 

primarily in the business of drilling for, mining, producing, or refining 

oil, gas, or minerals; or

(B) have been found by the administrator upon written ap p l i­

cation to be substantially engaged in the business of drilling for, mining, 

producing, or refining oil, gas, or minerals so as not to require the p ro­

tection provided by sec. 070 of this chapter; and

(C) for purposes of thiB exemption "engaged in the business" 

nieans demonstrable expertise and octivity by a person in the subject field of 

endeavor and shall include oil, gas, and mining corporations or principles 

but shall not Include individuals xdio are employed in the business."

With these considerations in view, I have the following responses to the 
questions posed in your memorandum. [’/} ’

• • . • <
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1. Should an exemption for the sale of fractional interests in oil and 

gas interests be accompanied by an amendment, if needed, to the 

definition section of the respective Securities Act to include an 

interest in an oil and gas lease, fee or title as being a security?

-k-t- 
. .. • ■ ' 

- ...

'

Yes, if there is to be an exemption, it should b e  related to the 

definition of a security, Alaska*3 act already contains such 

definition (see excerpt above).

2. Should such definition include " or mining" so as to include coal

leases and ai other raining offering? .

As stated above, "mining" interests are already included in A l a s k a’s 

definition, and the phrase should probably be included in the 

exemption under consideration.

3. Should a limit be placed on the number of offers and/or sales which 

can be made under the exemption? If the answer is "yes," what 

number would be an appropriate maximum?

If the exemption is for the sophisticated investor, i.e., deals 

between oil companies or mining companies, then probably no limits 

need apply. If aimed at "private offering" small deal3, then I 

suggest 20 offers and 10 sales would probably be adequate.

Should the exemption apply to offers and sales, or only to sales?

Refer to 3 above. It should apply to both offers and sales unless 

the exemption is for sophisticated purchasers, e.g., major oil, gas, 

mining companies, etc., in which case there probably should be no 

limit.

5. If a m a x i m u m  number is set, should it matrer where the purchasers . .....

are from in counting to the maximum? In other words, would pur- A-:■ :

. . .  ^
chasers from all jurisdictions be counted in reaching a maximum or v

only those from the jurisdiction applying its law?
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The staff of the division has a difference of opinion on this 

question. The staff feels if it is a sophisticated investor exemp­

tion, it does not natter where the investors come from to reach the 

maximum. On a private offering type exemption, I'm inclined to 

favor a m a x i m u m  set by each state for sales w i thin it3 jurisdiction 

plus a maximum of the total number of offerings nationwide on the 

theory there might b e  tighter control. That is, all X  numbers in a 

given jurisdiction Y  with a total not to exceed Z for all jurisdic­

tions in order for an offering to be exempt in jurisdiction Y. I 

h a sten to point out, however, that it may be doubtful w h e t h e r  an 

unscrupulous offeror would even disclose what activity went on in 

other jurisdictions under this type of exemption.

Should there be a dollar limit to regulate the maximum size of the

offering? If a m a x i m u m  should be set, what should it be?

For a "sophisticated" offering probabl} no dollar restrictions need 

apply. However, for a "private" offering type exemption, some 

overall ceiling should be set. The current private offering exemp­

tion of ASA sets a ceiling of $100,000 interstate ^^nd $500,000 

intrastate (see AS 45.55.140 (b)(5) above).

Should there be a m a x imum or minimum limit set ont the number of

well3 which could conceivably be drilled on the venture and/or 

lease?

I a m  not aware of all the implications of this question, but it 

seems that for a "sophisticated" offering, no limit need apply. I 

wo u l d  be Interested in hearing from other states on this question. 

The question might apply to a "private" type offering assuming that 

v e  could apply substantive standards to an exempt offering.

Should the number of leases within a single offering under the 

exemption be limited to one? Should there by any limit?

Refer to 7 above.

Should there be a requirement that the lease be in the state in 

wh i c h  the offering is being made?
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This question connotes a strictly intrastate offering and would 1

probably be all right for a "noncontiguous" state like Alaska.

However, the question raises problems for some contiguous states

where leaseholds cross 3tate lines. The restriction is probably

not necessary for a sophisticated offering exemption, but, we would

favor it on a private offering exemption. ij-vi

Should the exemption be limited to sales w i t h i n  a maximum period to

time, i.e., twelve months? If so, what would be an appropriate

period of time? -'rdgg

.. ■; •
Yes, but I have two points here: if you mean an issuer or promoter

could avail himself of the exemption only once in a set period of

time, i.e., twelve months, then we would favor that limitation.

The question m ay be construed another way, i.e., should we restrict ■t
the number of days in which the sale may take place? In this case

a shorter period probably should apply. Again note the distinction 

between the two types of exemptions. I would not require a limitation 

in deals where the purchase is a major oil, gas or mining company.

Should the number of times the exemption could be used by a single 

issuer w i t h i n  a given period of time be restricted? If so, what 

would be a reasonable restriction? Who or what is the issuer?

(See 10 above.) It is critical that a definition of who or what is 

the issuer in any oil. and gas or mining security be carefully 

worked out. Several states have attempted to define "issuer" Ji 

this context, but there is no consensus. Hopefully this commiti.ee 

can look at the several definitions and draft one that will be 

acceptable to all.

Should there be any requirement that n filing be made with the 

Securities Administrator either before or after the hearing (sale?)?

If n pre or post-filing requirement Lb desirable, what would be an 

nppropriate time for such filing? How extensive should a filing
r . ! . V>)

,/f!

. ■
be?

. ••

For purpose of notification to the a d m l n i a t r a t o r , even an exemption C

for sophisticated Investors should have a pre-filing notice require­
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ment, perhaps 10 days. The extensiveness of the filing would be 

different for the "sophisticated" investor as opposed to a private 

offering. At a m i n imum the issuer should furnish a description of 

himself and an outline of the intended use of p n  ceeds. Conflicts 

of interest should be disclosed. If the notice to the administrator 

is in the form of post-filing, the fact that salesmen were re­

ceiving commissions or some similar type of remuneration would also 

have a bearing on the extensiveness of the filing notice. Some 

consideration could b e  given to a post effective sales report, 

e.g., names, addresses, amounts of sale. This report would then 

close out the S t a t e’s exemption file.

Should the exemption be from the securities registration and dealer 

licensing requirements, or only an exemption from securities reg­

istration requirements?

Both.

If the exemption is from both securities registration and dealer 

licensing provisions, should any standard of exemption o -' different 

if sales are made through a registered dealer?

Again, the answer to this question depends on what type of exemp­

tion evolves from this questionnaire. Generally I favor no differ­

ence in the standard of the exemption whether made through a regis­

tered dealer or not. I think sales through registered dealers 

should, in fact, be encouraged, because of the additional regula­

tory control that the administrator has with a registered dealer.

Should any form of advertising bu allowed? If so, what kind?

I would oppose advertising.

Should an organized sale effort and/or commissions be allowed?

In my view, the answer here depends on the definition of "organized 

anle effort." If it were to include newspaper advertising, "educa­
tional" seminars, etc., I a m  opposed. If the program were to 
include a telephone solicitation program (a rifle approach to a 

selected class of Individuals as opposed to a shotgun a p p r o a c h ) , I 
think the sales effort could be allowed. I believe there will have 
to be some consideration given to commissions to registered broker 

/dealers, and agents who might sell one of these exempt offerings.
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I do not believe we want to be in a position of precluding sales by 

registered people because w e  allow no 9ales commission. Perhaps, 

commissions or other nemuneration should be allowed only to regis­

tered broker/dealers or agents to encourage sales through them.

Should there b e  any restriction on the form of contract (contact)

(?) mad e  wi t h  the prospective investors? i.e., restrictions on the

use of the telephone or mail solicitation.

’»-fl

T he answer is, yes, for both telephone and mail solicitation.

Refer to 16 above.

Should the exemption limit the type of person to which an offering 

can be made? i.e., offers to '’sophisticated" investors. If so, 

what is a "sophisticated" investor?

The sophisticated Investor can be considered from two aspects, as 1 

noted in the opening paragraphs. If he has a technical expertise 

in the field, the requirements for the exemption should be very 

few. If hl3 "sophistication" is limited to the existence of his 

own personal wealth with the assumption that he can or will obtain 

expert advice, the restrictions should be much more extensive. We 

have the rule 146 problem n ow with offeree-representatives. It 

would be even more nccute in this area because, while people with 

wealth usually kno w  or have an accountant who can look at the 

figures, they do not have such ready access to a geologist. I 

would consider an exemption for deals between oil companies and/or 

mining companies in the business to be the sophisticated for pur­

pose of this exemption. It is not going to be easy to define 

"sophisticated."

Should nubile solicitation be prohibited? What is public solici­

tation?

Public solicitation should be prohibited, assuming "public solici­

tation" means use of the media, education programs (seminars), mass 

mailings or mass telephone solicitations.

Should a disclosure be required? II: a disclosure document is to be 

required, what type of financing statements should he required?
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A disclosure document should be required. The financial statement 

of any of the offerors (issuers) whose financial situation will 

have some bearing on the success of the program should be required. 

If the program seller is acting merely as a broker, it would not 

see m  that his financials would be necessary. In other words, • — 1—  

financials of all parties involved in a proposed development aspect 

should be furnished. He r e  ag a i n  one is faced with the basic ques­

tion of just how m a n y  substantive requirements can or should be 

impose on an exempt offering. The same applies to 21 below.

Should the p r o m o t e r’s contribution to the project and/or the amount 

of income listrJbution the promoter may receive in any way be 

controlled? i . e . , should the promoter be required to make some 

m i n i m u m  investment or be entitled to benefit in any w ay from the 

offering before the investor receives a partial or 100% return?

Again, if the purchaser is ’’sophisticated" in the sense that he has 

expertise in the area, I am not concerned about the promoters 

contribution or the income distribution. If the Investors are not 

sophisticated, I suggest that we look to the Mid-west Oil and Gas 

Guidelines for standards.

Should the exemption for the sale of fractional interest in oil and 

gas leases tie Into any other exemptions existing within the law? 

i.e., some jurisdictions exempt sales made to registered dealers, 

financial institutions, etc.

I believe some of these programs would already come under existing 

A laska exemptions (AS 4 5 . 5 5 , 1 4 0 ( b ) (5) and AS 45.55.140(b)(4)) and 

see no problem with an issuer or offeror having an exemption under 

more than one statute unless, of course, he would attempt to make 

them cumulative.

Should there be any special exemption for sales to persons who are 

"in the oil business?"

I think there should be and, in fact, through these questions, have 

had this in mind in commenting on a proposed sophisticated investor
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exemption. I a m  referring here, primarily, to oil, gas, or raining 

companies doing business with one another or with individuals who 

a re demonstrably and actively in the business. Please refer to the 

proposed legislation at the beginning of this memorandum.. This 

exemption wa3 not introduced by our division but we are following .. 

it with interest and have'suggested the language dealing with 

d e f i nition of "engaged in the business."

Should the exemption be dovetailed into the existing N A S A A  guide­

lines for the sale of oil and gas interests? i.e., would it be

-*1 ■
desirable to use the existing guidelines, wit h  modifications de­

signed to account for the differences between the sale of frac­

tional interests and the sale of limited partnership interests so 

that exemption offerings and registered offerings would not be 

interpreted from different viewpoints.

This may be a good point of discussion, but it does raise the 

p r o b l e m  of extending substantive requirements into an exempt area.

What are the specific characteristics of fractional, undivided,

participating working interests in oil and gas leases and/or wells

that require special legislation to provide a workable exemption

f rom registration and/or dealer licensing?

I do not know enough about the "specific characteristics" to suggest 

remedial legislation. We do not want an exemption that will invite 

the Schedule "D" operators into Alaska.

H o w  man y  inquiries and/or. complaints from the oil and gas industry 

has your agency received in the last three years indicating that 

the oil and gas Industry in general and/or specific offerors of 

securities were in any way suffering from current law regarding the 

sale of fractional working interests in oil and gas leases?
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Perhaps 8 or 10 inquiries from Rule 146 offerors and some Schedule 

"D" promoters. In each case, because sales commissions were en v i­

sioned, registration by qualification has been required under ASA, 

T h e y  do not usually complain —  they just go away.

27. What are the specific problems which have been perceived in your

jurisdiction with the sale of fractional interest in oil and gas

leases? Would the end result of this project, if successful

relieve those current problems, and, if so, how?

We would like to permit the local oil and gas leaseholder who has

no intention of developing his lease, to sell to oil companies who 

are willing to buy up the leases and develop them. We would like 

to keep control of the Rule 146 offerings and the Schedule "D" 

offerings. We have not experienced too many complaints in this 

area. The only security problems we have had with leases are the 

sales of them by people w ho did not own them.

A l aska like every other state, is plagued by the occasional Schedule 

" D” offering mailed into the state. However, when these come to 

the division's attention, a C&D i3 issued. The division has had 

n ot success with rescission in these instances.

I hope a uniform exemption can be worked out, and (assuming it is) adopted by 

a n u m b e r  of jurisdictions. It wi l l  probably solve some of the problems. At 

least I hope we will not create more than x^e can solve.

Some considerations should be given to the administrator’s right to deny or 

r evoke exemptions, particularly, if we are going to impose substantive re­

quirements on this type of an exemption. The Uniform Securities Act permits 

d enial of exemption and provides for a hearing process. It is suggested that 

this committee consider regulations for standards upon \jhich denial can be 

based.

I look forx«/ard to an interesting meeting in Washington next month.

JJB/s.lp20Kl-14

cc: Paul Blatt

Bruce Day 

Dwight Keen 

Barry Lake 

John R. Larson 

Ar.ly Richau 

A. M. Swarthout r
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JAYS. HAMMOND. GOVERNOR

D E P A R T M E N T  O F  C O M M E R C E  &

E C O N O M I C  D E V E L O P M E N T
DIVISION OF BANKING, SECURITIES. SMALL LOANS b  CORPORA TIONS POUCH D -  JUNEAU S3811

M a r c h  15, 1973

Mr. Lum L o v e l y  

G e o l o g i s t  

P.O. Box 99

A n c h o r a g e ,  A l a s k a  9 9510 

D e a r  Mr. Lovely:

I h av e  j u s t  r e ce i v e d  y o u r  letter of M a r c h  11, 1978 c o n c e r n i n g  HB 786, 

a bill w h i c h  w o u l d  a m e n d  the A l a s k a  S e c u r i t i e s  Act. This l e t t e r  is 

to c o n f i r m  o u r  tel e p ho n e  c o n v e r s a t i o n  of t o d a y  on this subject.

P u r s u a n t  to t h a t  t e l e p h o n e  c o n v e r s a t i o n ,  p l e a s e  find e n c l o s e d  a c o p y  

of a q u e s t i o n n a i r e  tha t  I have been a s k e d  to c o m p l e t e  c o n c e r n i n g  

the p o s s i b i l i t y  of N o rt h  A m e r i c a n  S e c u r i t i e s  A d m i n i s t r a t i o n  A s s o c i a t i o n  

a d o p t i n g  a " u ni f o r m  e x e m p t i o n  for the sale of f ractional i n t e r e s t s  in 

oil and g a s  le a ses." Would y o u pl ea s e  fill it o u t  and r e tu r n  it to m e  

so that the N A S A A  Oil and Gas S u b c o m m i t t e e  >72 m a y  c o n s i d e r  y o u r  c o m m e n t s .

B e c a u s e  of the issues that are raised in the q u e s t i o n n a i r e  and b e c a u s e  

of the pot e n ti a l  for a b u s e  of the p r o p o s e d  Sec. 4 5 . 5 5 . 1 4 0 ( b ) (17) e x e m p t i o n  

f r o m  r e g i : t r a t i o n  by u n s c r u p u l o u s  persons d e a l i n g  in oil and gas leases,

I a m  e x t r e m e l y  r e l u c t a n t  to e n d o r s e  the p r o p o s e d  s e c t i o n  2 o f  the bill 

at this time, i.e., pr o v i d i n g  for Sec. 4 5 . 5 5 . 1 4 0 ( b ) (17). T h e  A l a s k a  

S e c u r i t i e s  A c t  is based on a u n i f o r m  act, and I b e l i e v e  t hat it w o u l d  be 

p r u d e n t  to w a i t  at l e a s t  until the n e x t  l e g i s l a t i v e  s e s s i o n  to c o n s i d e r  

an e x p l i c i t  e x e m p t i o n  in the oil and gas area. In the m e a n t i m e ,  I shall 

be w o r k i n g  w i t h  other m e m b e r s  of the N A S A A  s u b c o m m i t t e e  to c o m e  to a c o n­

se n s u s  on this issue.

O f  cour s e ,  Sec. 1 of the bill w ould repeal A S  4 5 . 5 5 . 1 3 0 ( 7 ) ( B) and t h e r e b y  

a l l o w  you to take a d v a n t a g e  of the p r i v a t e  o f f e r i n g  e x e m p t i o n  f ou n d  at 

A S  4 5 . 5 5 . 1 4 0 ( b ) ( 5 ) .

T h a n k  you fo r  y o u r  i n t e r e s t  in this matter.

cc: C. V. C h a t t e r t o n

J o s e p h  L. Orsini 

J o s e p h  M c K i n n o n  

A l a s k a  M i n e r s  A s s o c i a t i o n  

A l a s k a  Oil and Gas  A s s o c i a t i o n

A s s o c i a t i o n  of P e t r o l e u m  L a n d m e n



L U M  LOV E LY  Geolog ist
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O I L ,  G A S  & M I N E R A L  P R O P E R T I E S

February 27, 1978

Mr. Julius J. Brecht, Director 

Division of Banking, Securities and Corporations 

Department of Commerce and Economic Development 

Pouch D
Juneau, Alaska 99811

Re: Proposed Substitute for House Bill No. 786

Amendments to Alaska Securities Act of 1959

Dear Mr. Brecht:

In reference to the three-way telephone conference of February 22,

1978, in which you, Securities Examiner James L. Thompson and 1 discussed 

the merits and demerits of certain proposed amendments to the Alaska Sec­

urities Act of 1959, I am in complete agreement with Mr. Thompson's s ug­

gestion that the "private offering" exemption, AS 45.55.140(b)(5), can 

quite readily be expanded to co^er both whole and fractional oil, gas, 

and mineral interests by the simple expedient of dropping AS 4 5 . 5 5 . 1 3 0 ( 7 ) (B) 

from the current definition of "issuer". I also agree with you that a 

"sophisticated purchaser" exemption, similar to the one which the State of 

California adopted in 1963, would expedite dealings with oil and mining 

companies (where dollar amounts larger than those specified in the current 
"private offering" exemption are involved) while at the same time m a i n t a i n­

ing protection for unsophisticated investors.

A simple repeal of AS 4 5 . 5 5 . 1 3 0 ( 7 ) (B) is, of course, all that is needed 

to bring about automatic expansion of the "private offering" exemption to 

include whole as well as fractional oil and gas interests. In the case of 

the "sophisticated purchaser" exemption which you proposed in your letter of 

February 10, 1978, however, a few minor changes in your suggested wording 

appears necessary in order to conform the exemption more closely to the 

statutory definition of "security" and to expand it to cover sales of 

mineral interests as well as oil and gas interests.

I learned from you for the first time during our Lelephone conversation 

that your proposed amendment to AS 4 5 . 5 5 . 1 3 0 ( 7 ) (B), which you sent to R ep­

resentative "Chat" Chatterton along with your letter of January 26, 1978, 

has been submitted to the legislature as House Bill No. 786 and that it now 

resides in the House Commerce Committee where it will be given further c o n­

sideration in hearings two to three weeks from now. By copy of this l e t t e r , 

( (  i  imi asking Committee Chairman Joseph 11. McKinnon to notify me a few days 

11 111 advance of such hearings in order that I_ might have an opportunity tc. 

testify. Meanwhile, in light of the foregoing observations, I respectfully 

" suggest that the present wording of HB-786 be deleted in its entirety, and 

that n e w  wording be substituted in lieu thereof, as follows:

0/flGBJ locfliart flt 1016 W. 6th Avornm, Swu <HP, Anchorngn, Almko 09501 • Phono 1007) 2/7-1551
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.55. 1 3 0 ( 7 ) (B) is repealed.

* Section 2. AS 45.55.140(b) is amended by adding a new subpara­

graph (17) to read:

(17) offers or sales of certificates of interest or 

participation in oil, gas, or m ining rights, titles or leases, 

or in payments out of production under such rights, titles or

leases, if all of the purchasers:

(A) are and have been during the preceding two 

years engaged primarily in the business of exploring 

for, producing, extracting, or refining oil, gas, or 

minerals, or

(B) are persons described in clause (4) of s ub­

division (b) of this section, or

(C) have been found by the commissioner upon written 

application to be substantially engaged in the business 

of exploring for, producing, extracting, or refining oil, 

gas, or minerals so as not to require the protection p ro­

vided by Section 070 of this chapter.

For the sake of uniformity and clarity in drafting the foregoing 

proposal, I have adopted the syntax and some of the language of Calif­

ornia's aforementioned "sophisticated purchaser" amendment of 1963 (see 

Cal. Corp. Code Ann., §25102(j)). Like the California statute, for e x­

ample, the foregoing proposal covers both offers and sales, and it con­

forms to the statutory definition of "security" in both California and 
Alaska in its coverage of "certificates of interest or participation" in 

oil, gas, and mining rights, titles, or leases and in "payments out of 

production" under such rights, titles, or leases (see AS 45.55.130(12) 

and Cal. Corp. Code Ann., §25019).

By way of comparison, your proposal of February 10, 1978, fails to 

cover offers, and does not exempt sales of mining interests or production 

payments. Accordingly, it is neither uniform with the California code 

nor does it conform with the definition of "security" as used throughout 

the Alaska Securities Act.

In further comparing our respective proposals, mine substitutes 

"exploration for" in place of your (and California's) "drilling for", in 

order to cover geophysical activities which are just as important (and 

often as costly) as drilling in the overall search for oil, gas, and 

minerals; it utilizes the word "minerals" instead of your "mining inter­

ests" in subparts (A) and (C) for grammatical reasons; it adds the word 

"extraction" to subparts (A) and (C) to cover mining operations; and, 

finally, like the California statute, subpart (B) of my proposal covers 

sophisticated purchasers such as banks, savings institutions, trust c om­

panies, insurance companies, etc., whereas subpart (b) of your proposal 

covers investment companies only.
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As a result of our a forementioned telephone conversation and your 

letter of January 26, 1978, to Rep. "Chat" Chatterton, I know h ow im­

portant it is to both you and Mr. Thompson that we "bring our uniform 

act into uniformity", not only w i t h  the laws of other states but to the 

corpus of Alaska's own Securities Act as well. I believe my foregoing 

proposal accomplishes this end. A c c o r d i n g l y , by copy of this letter, I 

am asking House Commerce Committee member "Chat" Chatterton to submit 

my proposal as a_ committee substitute for currently pending House Bill 786. 

A  copy of my proposal is herewith enclosed in suggested bill format for 

the House. By copy of this letter I_ a m  also asking that Senator Joe Or- 

sini introduce a_ similar bill in the S e n a t e .

I wish to take this opportunity to express my thanks to you and Mr. 

Thompson for the ma n y  helpful suggestions which you offered during our 

aforementioned telephone conversation of February 22, 1978. Hopefully, 

with your continued cooperation, current conflicts in the Alaska Securities 

Act can be reconciled to everyone's satisfaction before the end of the 

current legislative session.

Copies to: Rep. C. V. Chatterton, Sen. Joseph L. Orsini, Alaska Miners

Association, Alaska A ssociation of Petroleum Landmen, Alaska 

Oil and Gas Association, and Alaska Geological Society (please 

note Alaska Geological Society's mailing address has changed 

to P. 0. Box 1515, Anchorage, Alaska 99510). Also Rep. Joseph
II. M c K i n n o n .

Very truly yours,

E n e l .



I U M  LOVELY ,  Geologist O lllces located at 
1016 W. 6th Ave., Suite 440 
Anchorage, Alaska 99501 

Phone 19071277-1551

Oil, Gas & Mineral Properties

P.O. Box 99 
Anchorage, Alaska 99510

March 21, 1978

The Hon. Joseph H. McKinnon, Chairman 

House Commerce Committee 

Alaska House of Representatives 

Pouch V

Juneau, Alaska 99811

Dear Mr. McKinnon:

As an addendum to testimony which I presented to your committee at a 

hearing held in Juneau on March 20, 1978, I wish to stress here that neither 

section of my proposed two-section Substitute For House Bill 786 ( copy at­

tached) need be considered or enacted jointly with the other, inasmuch as 

each section stands separately on its otto resoective merits. Accordingly,

I_ urge you to make every effort possible to enact Section jtl_ ojf m £  propo s a l , 

even if you should fail to gain legislative s u pport for my somewhat contro­

versial Section #2.

Section //l, of course, is a simple one-line repealer designed strictly 

as a housekeeping measure to restore original legislative intent to last 

year's repeal and re-enactment of AS 45.55.140(b)(5). As you know, this

B r e c h t , author of the administration's original version of House Bill 786 

which now resides in your committee.

I wish to thank you for notifying me of the aforementioned hearing in 

order that I might have an opportunity to present my views to your committee 

in person. Your continued cooperation in keeping me informed with respect 
to the progress of House Bill 786 will of course be greatly appreciated.

Copy: Mr. Julius J. Brecht

Rep. C. V. Chatterton 

Sen. Joseph L. Orsini 

Alaska Miners Association 

Alaska Geological Society 

Alaska Oil and Gas Association 

Alaska Association of Petroleum Landmen

Re: House Bill 786

Sincerely,

Encl.



X o # LUM LOVELY, Geologist Offices located al 
1016 W. 6lh Ave., Suite <40

P.O. Box 99 Anchoraoe, Alaska 99501

0 I. Ga3&frtinorol Proporllos
Anchorage, Alaska 99510 Phono (907) 277-1551

March 2 1, 1978

The Hon. C. V. Chatterton 

Alaska House of Representatives 

Pouch V

Juneau, Alaska 99811

Re: House Bill 786

Dear "Chat":

As you know, groups of oil companies often join together 

for the purpose of drilling exploratory wells. Sometimes they 

go the full partnership or joint venture route where all parties 

have a direct say in all operations. At other times, however, 

they prefer the limited partnership route which takes ope r­

ational control away from the investing companies (limited part- 

n e r s ) , but protects them^with limited legal and financial lia­

bility. The General Partner in a limited partnership has full 

and complete operational control but, in exchange therefor, he 

must assume the burden of unlimited liability.

I'm sure Gene Wiles will confirm for you that limited part­

nerships are classified as "investment contracts" under most 

securities laws (including Alaska's) and, as such, they are sub­

ject to registration under such laws. If Section //2 of my pro­

posed substitute for House Bill 786 is not enacted, of course, 

all such ventures involving more than half-a-million dollars here 

in Alaska must be fully registered under the Alaska Securities 

Act, even if all of the partners (both general and limited) are 

oil companies which need no protection under Section 70 of the 

Act. No wells are being drilled in Alaska these days, of course, 

for less than $500 thousand.

The foregoing example is only one of many which could require 

needless securities registrations by sophisticated oil companies. 

Such ludicrous registration could become commonplace here in A l­

aska, of course, if an appropriate exemption is not provided soon.

I therefore urge you to "har.g in there" in defense of Section H 2 
of my proposed substitute for House Bill 786.

If my proposal is enacted, of course, you will be doing every­

one a favor. Y ou will at the same time be eliminating needless 

registration by oil companies while eliminating needless adminis­

trative work on the part of the State. God knows, the oil com­

panies and the State have enough to do already without taking on 

the burden of a ludicrous charade of needless securities regis-
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trations as well.

I leave it in your persuasive good hands, Chat. Your 

efforts in behalf of my proposed bill will be greatly apprec­

iated.

Copy: Julius J. Brecht

Joseph H. McKinnon

Joseph Orsini
Alaska Miners Association

Alaska Geological Society

Alaska Oil and Gas Associaticn

Alaska Association of Petroleum Landmen

Sincerely

L. C. LOVELY, JR



JAYS. HAMMOND. GOVERNOR
DEPARTMENT OF COMMERCE &

ECONOMIC DEVELOPMENT
. DIVISION O F  BANKING. SECURITIES, S M A L L  L O A N S  ft C O R P O R A  TIONS P O U C H  D  -  J U N E A U  99SII

March 23, 1978

Honorable Joseph McKinnon, Chairman House Commerce Committee House of Representatives 
Pouch VJuneau, Alaska 99811 
Dear Mr. McKinnon:

Re: HB 786
In yesterday's hearing on HB 786, a number of issues were discussed. I thought i t  might be helpful to you and members of the House Commerce Committee if I briefly summarized the points that I raised concerning 
the bill.
As you know, the Legislature enacted SB 48 during the previous session.One provision of that bill amended the private offering exemption found at AS 45.55.140(b)(5) of the Alaska Securities Act (ASA). The amendment changed the exemption by using the terms "sales" by "issuers" rather than "offers" of a security. Under AS 45.55.130(7)(B), transactions in­volving certificates of interest in oil, gas, or mining titles or leases and related matters do not involve an "issuer." Therefore, the 1977 amendment to Sec. 140(b)(5) precludes a person dealing in oil, gas, or mining leases as defined in Sec. 130(7)(B) from seeking a private offering exemption from registration. This exclusion was not intended by the Administration in introducing SB 48 last year.
The ASA is based in large part on the Uniform Securities Act, which has also been adopted, or is followed, by approximately 43 other states.The bill before you attempts to resolve the problem of defining an issuer by explicitly expanding the language of Sec. 130(7)(B). Twelve

08-H14LH
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other states have made similar attempts. However, 35 states have remedied the problem by simply deleting the language found at Sec.130(7)(B). In this way, an "issuer" simply means a person who issues a security as provided by Sec. 130(7)(A). This approach is more stream­lined, precludes the need for cumbersome verbage, and relies on the detailed definition of a security found at AS 45.55.130(12).
Mr. Lum Lovely testified before your committee in favor of another amendment to the bill. That amendment provides an explicit exemption from registration for oil, gas, or mining lease offerings involving sophisticated investors. During the course of the past several weeks, I have had several conversations with Mr. Lovely and have corresponded with him during the past weeks on this proposed exemption. The language that he proposed follows the law of California very closely.
However, this past week I received a 27 part questionnaire from the chairman of a North American Securities Administrators Association committee recently formed to study and make recommendations on ari 
exemption for sophisticated investors or perhaps a private offering exemption (similar to Sec. 140(b)(5)) in the area of oil, gas, or mining lease offerings. I am a member of that committee. The recommendations of that committee will amend the Uniform Securuties Act on which ASA is based. During the hearing before your committee, I recommended that the committee defer consideration of the exemption until I have had the opportunity to discuss the matter of the questionnaire with my counter­parts in other states and, hopefully, after the NASAA committee has made appropriate recommendations for changes to the Uniform Securities Act.I stated that I would certainly be in a position to recommend legis­lation by no later than the next session of the Alaska Legislature.
I then pointed out that if the committee was disinclined to follow this advice, that I was concerned about the language that is proposed by Mr. Lovely for the exemption. For example, what does the phrase found in the proposed Sec. 140(b)(17)(A), "primarily in the business of" drilling for oil or gas for at least two years mean? Does it include a roughneck working on an oil rig; does i t  include a corporation formed, but not actively in the business; does i t  mean at least two years active experience? I stated that I had serious concern about this exemption being used by con-artists to bilk the Alaska investing public of thousands of dollars. Similar problems have occurred and are occurring in Texas and Oklahoma where state law does not presently require registration of certain 
drilling programs called "schedule D" offerings. Alaska does not have the problem because these programs must be registered under present provisions of ASA. Therefore, any exemption in this area will have to be carefully written to ensure that the primary purpose of ASA, i.e., protection of the Alaskan investing public from fraud and misrepresentation is not circumvented.
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The House Commerce Committee can, of course, amend ASA in any manner consistent with the Alaska Constitution. I am sure that some sort of exemption could be devised without the input of NASAA or the experience of other states that are more deeply involved on oil and gas lease offerings. However, to do so would, in my estimation, run the risk or overlooking other effects on the ASA and may lay the Alaskan investor open to fraud and misrepresentation.
The repeal of Sec. 130(7)(B) will satisfy Mr. Lovely's immediate problem, i.e., access to the Sec. 140(b)(5) exemption. In addition, i t  is likely that he can also enjoy the Sec. 140(b)(4) exemption in transactions where he offers or sells an oil or gas lease to an oil company. That is, the oil company may be an institutional investor, depending on the circumstances of a specific case. Mr. Lovely has submitted a request to me for an interpretation of Sec. 140(b)(4) in this context.
In conclusion, It is my view that the oil and gas lease exemption is not needed to solve Mr. Lovely's immediate problem. I, therefore, recommend that the explicit exemption provision be deferred until next session, at which time detailed and well reasoned testimony may be given on an oil and gas lease offering exemption. In the alternative, I would, of course, be available to the committee at this time to attempt to draft an adequate exemption. Please do not hesitate to contact me if you have any further questions concerning these comments or related matters.

J J B : 1 c 2 :1



JAYS. HAMMOND. GOVERNOR

WEPAKTIWENT OF COMiMEIISCK &
KCÔ 'OM ac HJKVasa.OIP.WIERIT

D iv i s i o n  O F  BANK IN G . SECUR IT IES . SMALL LOANS ft CORPORA TtONS POUCH  D  -  JUNEAU  92311

February 10, 1978

Mr. L. C. Lovely, Jr.
P.O. Box 99Anchorage, Alaska 99510 
Dear Mr. Lovely:
Your letter of January 31, 1978 commenting on our proposals to solve the dilemma of oil and gas interests created by AS 45.55.140(b) has been re­
viewed.
We thank you for concurring that our proposal to change the definition of 
an "issuer" is a step in the right direction.
Your comments have raised other questions which I will try to answer in the 
order posed.
The firs t point raised in your letter was that you would have to go through the full registration process in selling an entire leasehold interest. This is not so either under present statutes or under the proposed changes. At the present time an exemption from registration for whole leasehold interests may be available under AS 45.55.140(b)(9), the exemption for isolated non­issuer exemptions (emphasis added). In our proposed revision up to 25 sales of issues of oil and gas interests may be exempt under AS 45.55.140(b) 
(5).
You recommend that we change our definition of oil and gas securities to coincide with federal law. At the present time Alaska's Securities Act is not based on the federal acts but on the Uniform Securities Act adopted by the majority of states. It should be noted that nr slate follows the narrow federal definition of oil and gas interests. The reasons that state "Blue Sky" acts differ from the federal act are 1) that the federal acts are meant to bo merely disclosure oriented while state acts speak to substantive standards, and 2) the Securities Act of 1933 applies only to this initial offering of a security while the state acts address them­selves to subsequent or secondary transactions. The Federal Government has left the public protection and substantive standards to the states to regulate thus avoiding duplication of efforts.
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The drafters of the Uniform Securities Act expanded the oil and gas security definition to "make i t  clear that so called 'oil payments’ are 
securities whether or not they may be considered as interests in a t i t le  or lease." (Official Commment to 401(1) of the Uniform Securities Act, 
Blue Sky Law, Loss and Cowett (1958) at 350). The official comment 
further states: "However, i t  is clear that even entire leasehold in­terests may be offered under such circumstances that a security is involved in the nature of an 'investment contract'... SEC v. CM Joiner Leasing Corp. 64 S.Ct.120, 320 U.S. 344, 88 L. Ed. 88 1194377 (Of­ficial Comment, supra at 350).
Therefore, i t  appears that no matter what type of legislation is in­troduced, whole leasehold interests may be held to be securities as an "investment contract" under both state and federal securities laws.
It is the opinion of the division that the changes that you propose would be unwise and not in the best interest of Alaskan investors as it could result in excluding from regulation those operations where the promoter is promising only future royalties without even the security of 
an underlying title.
You have also recommended that we make a blanket exemption for all oil and gas securities. This change would create two major problems: discrimination against other forms of securities and increased losses by Alaskan's from unscrupulous promoters.
An exemption of all oil and gas offerings would lead to immediate pro­tests from real estate, manufacturing, chemical, service industries, etc. demanding equal treatment in having all of their securities ex­
empted by statute also.
The second problem raised would be that Alaska would immediately become 
"open season" for unethical and fraudulent oil and gas operators. This State and others were hit by a rash of these promotions from Oklahoma, Texas, and Louisiana in late 1975 and early 1976. However, prompt action and strong securities laws effectively stopped this fraudulent activity by February of 1976. At the present time we are cooperating with the State of Oklahoma in a current promotion that might involve as much as $2,000,000 in losses by Alaskan investors from an unregistereed oil and gas offering.
It should be noted that last year we had the first two criminal con­victions under the Alaska Securities Act since 1964. They both con­cerned unregistered offerings of either oil and gas or mining secur­ities.
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California added an exemption to their act in 1963 as a result of a proposal by the Oil and Gas Committee of the Los Angeles County Bar Association to exempt transactions between oil firms. Adoption of a similar exemption might solve your very real problem in dealing with a sophisticated oil company while at the same time maintaining protection for the Alaskan investor. The exemption that I propose would read as 
follows:

AS 45.55.140(b)(17). sales of oil and gas interests, i f all of the 
purchasers meet any one of the following criteria:

(a) they are and have been for the preceeding two years primarilyengaged in the business of drilling for, producing, or refining
oil and gas or mining interests;

(b) investment companies as defined in the Federal Investment
Company Act of 1940; or

(c) they have been found by the administrator upon written ap­plication to be substantially engaged in the business of drilling for, mining, producing or refining oil and gas or mining interests so as not to require the protection afforded 
by Sec. 070 of this chapter.

I feel that if legislation is enacted relating to the definition of an issuer and the above exemption, i t  would solve the problem for ethical oil and gas and mining operators while, at the same time, maintaining full and adequate protection from fraudulent and incomplete disclosure that is presently enjoyed by the Alaskan investing public.
If you havp any further comments or suggestions, Feel free to contact me 
at any time.

JJB/slp5/l2
cc: C. V. ChattertonJoseph L. Orsini Alaska Miners Association Alaska Association of Petroleum Landmen Alaska Geological Society Alaska Oil & Gas Association
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This bill would modernize the Standard Valuation and Nonforfeiture

Laws (1) to add a new nonforfeitue law for individual deferred annuities,

(2) to increase statutory interest rate assumptions in the Standard V a lu -p  / C Z  7  ^
f  * I # t t

ation and Nonforfeiture Laws for newly purchased life insurance and an- 7

nuities to reflect changes in the level of life insurance company interest 

earnings that have occurred since the law was last updated and to reflect 

the uses of particular statutory interest assumptions, (3) to increase the / O . , *  

maximum permissible age setback for females in the Standard Valuation 

and Nonforfeiture Laws for life insurance from three years to six years,

(4) to define the Commissioners Annuity Reserve Valuation Mcthocfj (5)

P.to modify the Commissioners Reserve Valuation Method for policies under / * 

which the gross premium actually payable is less than the valuation net 

premium and (6 ) to replace the mortality tables used for valuing annuities ^  ^ ^  

with new tables reflecting changes in annuitant mortality. The bill is part 

of a nationwide program a'dopted by the National Association of Insurance 

Commissioners.



The Standard Nonforfeiture Lav/ for  Individual Deferred Annuities 

s e t s  f o v L h  the m in im u m  nonforfeiture values that m ust  be made available as

paid-up annuily or, i f  applicable, cash surrender benefits to individual de-
• . * ' .y . i .• •./ *

fo r  red annuity contract purchasers who cease paying considerations prior
• »

to m a tu r i ty  of the ir  contracts. F o r  many years,  only a handful of states 

have had annuity nonforfeiture laws which approximated these minimum re- 

quircm ents.  Recent rises in in terest  earnings that insurers  are able to 

credit  on individual deferred annuities and favorable tax treatment under 

the Employee R c t i rc m c n t  Income Security Act of 1974 have stimulated sales 

of individual deferred annuities and created a much greater need for  

standard legislation to establish m inim um  nonforfeiture values for  these

products.  The bill would enact the NAIC Standard Nonforfeiture Law  fo r  In ­

d iv id u a l  Deferred Annuities in the Standard Valuation and Nonforfeiture Laws.

Increase  in S tatutory’In terest  Assumptions in the. Standard Valuation 
• and Nonforfeiture Laws fo r  Newly Purchased Life  Insurance and Annuities

' The Standard Valuation Law  sets fo r th  the m in im u m  reserves that 

.an insurance company m ust  maintain for  a block of business. The need for 

• keeping this law up-to-date is m ost  dramatically i llustrated in the case of 

single premium immediate individual annuities and group annuities. In 

order to be competitive, companies set the purchase price for  such an­

nuit ies \ising the current rate of return that they obtain f r o m  new invest- 

m c n ls .  The average yield on new fixcd-incom c investments by 60 life



insurance companies accounting for about 65% of life insurance company 

assets was 9. 08% in 1974, 9. 87% in 1975, and 9. 73% in 1976. The current 

law, however, requires companies to set up reserves considerably in excess 

of the funds actually received as premiums for annuities because the valu- 

ation law prescribes a 3 1/2% interest rate to be used to compute minimum re­

serves. Unless this rate is changed, companies wil l be faced with the al­

ternative of eithe r increasing the premiums charged for annuities or limiting 

or stopping the sale of annuities.

The effect of requiring reserves to be established on an un rca l is t i -  

cally  low valuation interest  rate can be il lustrated by the following example 

Suppose a company agrees to guarantee the payment of $1000 at the end of 

one year in return fo r  the payment of a specified premium at the beginning 

of the year.  I f  the company is able to invest the premiums received to 

yield 9%, it-only has to charge $1000 * 1. 09 or $917.43 as the premium.

But  the curre nt  valuation law requires the reserves to be established on the 

assum ption that the investments wil l  yield only 3 1/2%, rather than the 9% at 

which the funds arc actually invested. This requires a reserve in the

-amount of $1000 + 1. 035 or $966. 18, which is $48.75 more than the actual
• •

p re m iu m  received. This dif ference can only be taken out of the company's
• # •

G u r p l u s .  * ,

Since m o s t  annuities continue in force for  more than one year after 

the premium  is received, the effect of the difference between the actual



intercut rate earned and the -statutory interest rate assumption produces an 

even grealnr drain on surplus. An example of the surplus drain caused by- 

requiring overly conservative reserve interest assumptions in the face of 

higher investment yields and competitive pricing can be illustrated by a 

comparison of net single premiums for a life annuity of $100 per month to 

a male aged 65 computed on the basis of the 1971 Group Annuity Mortality 

Table and an interest rate close to what insurers are currently using to price 

group annuities with the statutory reserve requirements. The net single pre­

mium for such an annuity calculated on the basis of the 1971 GAM and 9^ 

interest, which is representative of interest rates currently used in deter­

mining group annuity benefits, is $9,205. However, the required reserves 

for this annuity calculated on the basis of the current minimum reserve basis 

of 3 1/2% interest and the Group Annuity Mortality Table for 1951 is $12, 760 

or 39% more than the net premium.used in pricing the benefit.

A similar  calculation can be made for a life annuity of $100 per month 

commencing at age 65 for a male now aged 55, which is a typical weighted 

average age in the case of annuities sold to fund terminating pension plans.

In this case the net premium based on 9% interest and the 71 GAM Table is 

$3, 409 while the required reserve based on 3 1/2% interest and the Group 

Annuity Mortality Table for 1951 is $7,740. Thus, an additional 127% above 

the net premium used in pricing the benefit must be established as reserves. 

Similar surplus drains arise from the sale of other life insurance and annuity 

products but arc not as extreme because prices for these products reflect 

both current and expected future yields on life insurer's investments.



To reduce drains in. surplus and to give life insurance companies the 

flexibility to offer lower priced p'roducts with lower nonforfeiture values and 

rcservcs^/the bill would increase the statutory valuation interest rate assump 

tions for group annuities and for single premium individual immediate annu- f 

ities from 3 1/2% to 7 l/2%yd^>r single premium life insurance and for s i n g l e ? ^ ^   ̂

premium individual deferred annuity contracts from  3 1/2% to 5 l / 2 <i^/and forj  £  

all other life insurance policies and all other individual deferred annuity con
7 # - / ,  

ure( / ^  ^tracts from 3 1/2% to 4 1/2%/and would increase the statutory nonforfeiti

interest rate assumptions for single premium life and endowment insurance 1 I  1

from 3 1/2% to 6 1/2‘̂ f n d  for all life insurance from 3 1/2% to 5 1/2%

statutory valuation interest rate assumptions vary depending upon the type of

product with which they are used so as to reflect the degree of investment risk/

and hence the need for greater or lesser conservatism in minimum reserve j . ^

standards. The statutory nonforfeiture interest rate assumptions are h i g h e r \

than the statutory valuation interest rate assumptions since the Standard N o n f o r X ^ ^

feiturc Law is not a solvency test and minimum nonforfeiture standards should I A  5*
/ * / » *

be based upon interest assumptions that are closer to those used in product

p r i c i n g .  v

Increase in Maximum Permissible Age Setback For Females

O O P ' !
The bill would rccogniec the increase in longevity of women relative to

0
that of men by increasing the maximum permissible age setback used in calcu­

lating life insurance minimum nonforfeiture values and reserves from three to 

six years. As with the increase in statutory interest rate assumptions, such 

an increase in the maximum permissible age setback would give insurers the 

flexibility to offer women lower priced life insurance products with lower non­

forfeiture values and reserves.



Definition of the Commis siono rs Annuity Rj-sorvo Valuation Method ^

The Commissioners Reserve Valuation Method is that portion of the 

Standard Valuation Lav/which describes the procedure for computing m ini­

mum reserve standards using the statutory valuation interest rate and m or­

tality assumptions. The application of this method to annuity contracts has 

never been clearly defined with the result  that some insurers  have failed 

to take into account all promised contractual benefits in calculating m in i ­

m u m  reserve standards for  some types of individual deferred annuity con­

tr a c ts  and have hot established adequate reserves fo r  these benefits. The 

bill adds a definition of the C om m issioners  Annuity Reserve Valuation 

Method to the Standard Valuation L a w  to c lari fy  the procedure to be used 

in calculating m in im u m  reserve standards fo r  individual deferred annuity 

contracts .

Modification of the Com m issioners  Reserve Valuation 
Method F o r  Policies Under Which the Gross P re m iu m  Is 

____________Le ss  Than the Valuation Net P r e m i u m ______

The Standard Valuation Law requires an insurer to establish addi-

tional reserves called "deficiency re se rve s"  whenever the gross premium

actually payable under a policy is less than the valuation net premium used

in.computing the policy reserve. The effect of this requirement is to force
• 1 • * *

in s u r e r s  to hold larger deficiency reserves if  they choose to strengthen 

basic policy reserves.  The combined increase in both basic policy re­

serves and deficiency 'reserves may- deter many companies f r o m  strengthen 

•
ing reserves when it would be appropriate. The bill would modify the com ­

m is s io n e r s  reserve valuation method to make it possible fo r  companies to 

strengthen basic policy reserves without having to ) old higher deficiency

©/>.



New Mortality Tables 

Concurrently with increasing the interest rates in the Standard 

Laws, the bill would require companies to use the new 1971 Individual and 

Group Annuity Mortality Tables in place of the older 1937 Standard Annuity 

Mortality Table, the Annuity Mortality Table for 1949, and the Group An­

nuity Mortality Table for 1951.

Nationwide Prop ram 

These proposed changes were approved by the National Association of 

Insurance Commissioners at its meetings in December 1972 and December 

1976 for nationwide enactment. All of the states except Maryland have adopted 

the 1972 changes. Twelve states adopted the 1976 chages in 1977 and it is 

probable that additional states will act in 1978. If this legislation is not en­

acted in Alaska, lower cost, life insurance policies will not be available in 

Alaska, and Alaska citizens will not have the. protection of the new nonforfei­

ture law for individual deferred annuities.
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March 14, 1978

The Honorable Joseph McKinnon Chairman, Commerce Committee House of Representatives Pouch VJuneau, Alaska 99811
Re: House Bill 876
Dear Representative McKinnon,
The Board of Electrical Examiners would like to take this opportunity to present written testimony in regard to HB 876.
Preface: There are, at this time, 2 individual statutes which regulate theelectrical industry in our state. Of these, one statute under Title 8 (AS 08.40) is administered by the Department of Commerce and Economic Development while the other (AS 18.60 Article 6), falls under the Department of Labor.
Coincidentally, the provisions of AS 08.40 grant enforcement authority to the Department of Labor while the structure of our centralized licensing statute (AS 08.01.050.(19) ) relieves the Department of Commerce from the requirementto provide investigative services to our Board.
In addition to the foregoing, Article 6 of AS 18.60 provides inspection authority to the Department of Labor and others without delineating any criteria as to the minimum qualifications an electrical inspector should have.
It is the opinion of :>ur Board that a comprehensive review of this situation leading to investure of a common authority under a single statute is mandito^yat this time. We have, to this end, taken the liberty of prepairing thefollowing documentation which we offer as a possible committee substitute to HB 876.
CSHB 876
A bill for an Act entitled: "An Act relating to electrical safety"
* Section 1. AS 18.60.580 through AS 18.60.660 are repealed.
* Section 2. AS 08.40 "Article" is ammended by adding a new section to read:

4. Electrical safety (Sections 08 '’O.SOO - 08.40.390)
5. Electrical inspectors (Sections 08.40.400 - 08.40.410)

* Section 3. AS 08.40 is ammended by adding Article 4.
AS 08.40 Article 4 Electrical safety

A DIVISION OF A L A S K A  PROTECTION S ERV I CE S ,  INC.



Section

300 Minimum electrical standards
310 State, Borough and City electrical codes
320 Powers and duties of the Board
330 Powers and duties of the Department
340 Delegation of authority
350 Inspection fees
360 Enforcement of compliance
370 Scope of work covered
380 Penalty for violations
390 Definitions

* Sec 08.40.300 Minimum electrical standards.
The latest published editions of the National Electrical Code and the National Electrical Safety Code, both as approved by the American National Standard Institute (ANSI) constitute the minimum electrical safety standards of the state.

* Sec 08.40.310 State, Borough and City electrical codes.
(1) The Board of Electrical Examiners may adopt regulations ammending the codes adopted by Sec 300 of this chapter, providing such ammendments are not less stringent than the standards prescribed by those codes.
(2) This chapter does not affect the authority of any Borough, Municipality or Utility to adopt by ordinance, rule or order, standards for their respective areas of jurisdiction not less stringent than the standards prescribed by the Board and/or those established under Sec 300 of this chapter.

* Sec 08.40.320 Powers and duties of the Board.
The Board may:

(1) Adopt regulations necessary to carry out the purpose of Sec 300 and Sec 310 of this chapter.
(2) Cause to have made inspections of the electrical wiring installed in any structure or facility in this state for the purpose of determining compliance with the minimum standards herein established.

* Sec 08.40.330 Powers and duties of the Department.
(a) The Department may:

(1) Adopt regulations necessary to carry out the purposes of Sec 330- 390 of this chapter.
(2) Inspect the electrical wiring installed in a structure or facilitywithin this state as directed by the Board or as otherwise author­ized by this chapter.

(b) The Department shall maintain records of all electrical inspectionsconducted.

-2-



Sec 08.40.340 Delegation of authority.

(a) Upon application to the Department, a Borough, Municipality or Utility may be authorized by the Commissioner to inspect the electrical wiring in any structure or facility within their respective areas of juridiction. Authorization by the Commissioner under this section constitutes a full grant of authority to act within the provisions of Sec 330-390 of this chapter with thesame immunities and privileges accorded to the State in the performance of these duties.
(b) Notwithstanding the above delegation of authority, the Department may, upon reasonable cause or direction of the Board, make in­spections of electrical wiring within any jurisdictional area of 

this state.
Sec 08.40.350 Inspection fees.

(a) A Borough, Municipality or Utility authorized under Sec 340 ofthis chapter to provide inspection services may charge a fee for those services.
(b) The Department shall adopt regulations setting -forth a schedule of maximum fees for inspection services rendered under Sec 330- 390 of this chapter.

Sec 08.40.360 Enforcement of compliance.
(a) An authorized inspector under this chapter shall give writtennotice to the owner of constructed premises, or the contractor or builder of premises under construction, of each violation of applicable electrical standards discovered.
(b) An owner, contractor, or builder whose electrical wiring installationis found not to meet the standards prescribed, has the right toappeal to the Commissioner for a new inspection. Such appealmust be made within five (5) working days of the date of notice of violation and when made, the Department shall, within ten (10) working days of the date of appeal make a new inspection by a designee other than the person conducting the original inspection.
(c) Within fifteen (15) working days after receipt of written notice of violation under this chapter, an owner, contractor or builder served with such notice must correct the discrepency and request reinspection.
(d) Should e owner or contractor fail to appeal the notice ofviolati and/or fail to correct the discrepant condition(s) within cue timeframes specified, the Department may (1) Place a stop work order on the building, facility or project involved(2) Provide written notice of non-conformance to the serving utility, whereupon the supplier of electrical energy may discontinueservices to the premises where the alleged violation exists.

Sec 08.40.370 Scope of work covered.
(a) Sections 300-390 of this chapter apply to electrical wiringinstalled or being installed in any building, structure or facility within this state.



(b) Exclusion. Electrical installations in single family residential 
dwellings which are owned by the installer or a member of his 
immediate family and not intended for sale at the time the instal lation is made are exempt from the provisions of Sec 320-390 of this chapter.

* Sec 08.4v. .380 Penalty for violations.
An owner, contractor or builder who installs electrical wiring not in compliance with the minimum standards as defined in this chapter, and/or who fails to correct a discrepancy after having been notified in writing by an authorized inspector, is guilty of a misdemeanor, and upon conviction is punishable by a fine of not more than $1,000.00 or by imprisonment for not more than 90 days, or by both.

* Sec 08.40.390 Definitions.
In Article 4 of this chapter:

(1) "Board" means the Board of Electrical Examiners.
(2) "Department" means the Department of Labor.
(3) "Commissioner" means the Commissioner of the Department of Labor.
(4) "Electrical Wiring" see Sec 200.(3) of this chapter.

* Section 4. AS 08.40 is ammended by adding Article 5
AS 08.40 Article 5 Electrical inspectors 
Section 400 License required 
Section 410 Violation of chapter

* Sec 08.40.400 License required.
(a) No person may act as an electrical inspector in this state without an Electrical Administrator's license issued by the Board
(b) A person licensed under this chapter may inspect work only in a category for which he is licensed.

* Sec 08.40.410 Violation of chapter.
A person who knowlingly violates Article 5 of this chapter is quilty of a misdemeanor, and upon conviction is punishable by afine of not more than $300.00, or by imprisonment for not morethan 60 days, or by both.

* Section 5. AS 08.40.190 is ammended to read:
Sec 08.40.190 Exclusions

(a) Articles!, 2 and 3 of this chapter do (does) not apply to any Utility or Municipality engaged in ----
Sec 08.40.190

(b) Articles 1, 2 and 3 of this chapter do (does) not apply to any person engaged in ----
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* Section 6. AS 08.40.200 is ammended to read:

Sec 08.40.200 Definitions.
As used in Articles 1, 2 and 3 of this chapter.

We recognize that the implications of this proposal are somewhat far reaching even though our prime purpose is to codify the authorities into one Act.We would welcome the opportunity to testify before your cormittee and to hear the testimony of other persons and administrative departments affected.
Please let us know when we can be of assistance to you.

cc: The Honorable Fred Brown
The Honorable Bob Bradley 
The Honorable Charles Parr 
The Honorable Larry Carpenter 
ihe Honorable C. V. Chatterton 
The Honorable Joe Hayes 
J. Armstrong •• NECA 
J. Kornfeind - NECA
S. Andrew - Dept of Commerce 
Hugh MaCaulay 
Ed Schenderline
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  May 1,  1973

SUBJECT: S u g g estio n s  r e la t in g  to  m ed ic in e  and h o s p it a ls

TO: R e p re s e n ta t iv e  Jo seph  H. McKinnon

FROM: B i l l y  G. B e r r ie r ,  D ir e c t o r
D iv is io n  o f L e g a l S e r v ic e s

To co n firm  our c o n v e rs a t io n , i t  appears a m isu n d e rs tan d in g  
o f  the W arren su g g e s tio n s  a ro s e . We e n te re d  work o rd e rs  fo r  
b i l l  p re p a ra t io n  p re m a tu re ly .

We have exam ined those a re a s  the com m ittee decreed  we ch e ck , 
and have found th a t  the s u b je c t  m a tte r i s  co vered  in  e x is t in g  
la w , o r would have s e r io u s  c o n s t i t u t io n a l  and p r a c t i c a l  
problem s e xce p t in  the a re a  o f  co m p o sit io n  o f  the S ta te  
M ed ica l Board . We have th e re fo re  p rep ared  a work d r a f t  on 
th a t  s u b je c t ,  w h ich  i s  e n c lo se d , and have c a n c e lle d  the 
rem aind er o f  the work o rd e rs  5415 through 5422 ,

BGB: h j d 

E n c lo su re
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T h ese  principles  a re  in ten d ed  to  a id  physic ians  ind iv idua lly  a n d  collectively 
in m a in ta in in g  a  h igh  level of e thical conduct. T h ey  a re  n o t  laws b u t  s ta n d a rd s  
by  which a physic ian  m a y  d e te rm ine  the  p ro p r ie ty  of h is  conduct in h is  re la ­
tionsh ip  with pa tien ts ,  w ith  colleagues, w ith  m em bers  of allied  professions, 
a n d  w ith  the  public .

S E s r n - i  i

T h e  principal objective of the  medical profession is to ren der  service to 
h u m a n i ty  with full respect for the  d ign ity  of m an. P hy sic ians  should  m eri t  
ih c  confidence of p a t ien ts  en trus ted  to the ir  care, rendering  h ea ch  a full 
m easure  of service an d  devotion.

o r r c r r - j - i  o

P hysic ians  should s tr ive con tin ua lly  to im prove medical knowledge1 an d  skill, 
an d  should m ake availab le  to the ir  p a t ien ts  an d  colleagues the benefi ; of the ir  
professional a t ta in m ents .

w r r r  i  ?liL. \j U L w; J o

A p h y sic ian -sh o u ld  practice  a m ethod  of healing founded on a scientific 
basis; and  he should  not vo lun tar ily  associate professionally  w ith  an y on e  who 
violates this principle .

C ' . C p r . r - V f  4
0/v* w  i  i: L  • J I
' f l ic  medical profession should  safeguard the public: and  itself against p h y s i­
c ians deficient in moral ch a rac te r  or professional com petence. P hy sic ians  
should observe! all laws, uphold  the dignify  an d  honor of the profession and  
accept its self-imposed disciplines. T h ey  should  expose, without, hes ita tion , 
illegal or uneth ical conduct of fellow m em bers  of the profession.

e w r t n r t  t ;

A physician  m ay  choose* w hom  he will serve. Tn an  em ergency, however, he 
should render service to the  host..of his ability . H aving  u n d er tak en  the care 
of a p a tien t,  he m ay  not neglect him; and  unless he has been d ischarged  he

VI
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OBJECTIONS TO MALPRACTICE B IL L

1 . A 90 day f r e e z e  i s s u e :

The u n d e r ly in g  p re su m p tio n  i s  t h a t  a 90-day 
f r e e z e  w i l l  r e s u l t  in  some exchange  o f  in fo rm a t io n  between 
th e  r e p r e s e n t a t iv e s  o f  th e  in ju r e d  p a r t y  and th e  p h y s ic ia n  
in v o lv e d . T h is  p re su m p tio n  i s  e r ro n e o u s . E x t e n s iv e  e x p e r ie n c e  
in  th e  f i e l d  o f  m a lp r a c t ic e  l i t i g a t i o n  has shown t h a t  in  s p i t e  
o f  re p e a te d  a tte m p ts  by th e  a t t o r n e y s  and in ju r e d  p a r t ie s  
in v o lv e d  to  d is c u s s  th e  p re se n c e  o r  ab sence  o f  a m a lp ra c t ic e  
a c t io n ,  and a m e d ic a l r e c o rd s  t re a tm e n t and re a s o n s  f o r  same 
in v o lv e d  t h e r e in  by p h y s ic ia n ,  i n s t i t u t e d  by th e  a t to rn e y s  arid 
in ju r e d  p a r t i e s ,  have in e v i t a b ly  met w ith  a r e f u s a l  to  d is c u s s  
t h e is s u e ,  to  r e v e a l  any m e d ic a l t re a tm e n t o r  in  any way to  
a tte m p t to  r e s o lv e  th e  q u e s t io n  a m ia b ly  w ith o u t  th e  n e c e s s i t y  
o f  f i l i n g  a fo rm a l m a lp r a c t ic e  a c t io n .  I t  i s  in c r e d ib ly  n a iv e  
to  presum e t h a t  th e  g r a n t in g  o f  a 90-d ay f r e e z e  w ould in  any way 
a l t e r  t h i s  re sp o n se  in  th e  m e d ic a l com m unity.

2 . The m e d ic a l co m m u n ity 's  d e f in i t io n  o f  m a lp ra c t ic e  
i s  n o t  t h a t  re q u ire d  u n d er th e  la w . The le g a l  d e f in i t io n  o f  
m a lp r a c t ic e  i s  n o th in g  more n o r l e s s  th an  n e g lig e n t  conduct 
r e s u l t in g  in  th e  i n ju r y  to  an in n o c e n t  p a r t y .  The m e d ica l 
com munity d e f in i t io n  o f  m a lp r a c t ic e  i s  a w i l l f u l  and wanton 
d is r e g a rd  fo r  th e  s a f e t y  o f  th e  p a t ie n t .  The s ta n d a rd  o r t e s t  
t h a t  th e  m e d ic a l com m unity a p p l ie s  in  d e f in in g  a d o c to r 's  
co n d u ct a s  b e in g  e i t h e r  m a lp r a c t ic e  o r  n o t i s  n o t th e  t e s t  f o r  
n e g lig e n c e  ( m a lp r a c t ic e ) , b u t i s  r a t h e r  the  t e s t  f o r  an a c t io n  
w h ich  would su p p o rt p u n i t iv e  dam ages. I t  i s  th e  r e c k le s s  
in d i f f e r e n c e  o r  a w i l l f u l  o r  wanton d is r e g a rd  f o r  th e  s a f e t y  o f 
th e  p a t ie n t .  W h ile  i t  i s  t ru e  t h a t  co n d u ct w h ich  w ould m eet 
th e  m e d ic a l co m m u n ity 's  s ta n d a rd  w ould  c e r t a in l y  be more th an  
enough to  j u s t i f y  s u c c e s s f u l  m a lp r a c t ic e  a c t io n ,  th e  t ru e  t e s t  
under th e  law  i s  much l e s s  th an  th a t  w h ich  the m e d ic a l community 
v ie w s  as  re q u ire d  to  s u s t a in  a m a lp r a c t ic e  a c t io n .

T h is  d i s t i n c t io n  between th e  two t e s t s  w i l l  c a r r y  o ve r 
to  any m e d ic a l b o a rd , to  any d o c t o r 's  w i l l in g n e s s  to d is c u s s  a 
m a lp r a c t ic e  a c t io n ,  to  any v e h ic le  w h ich  i s  s e t  up w h ich  would 
re m a in  in  th e  c o n t r o l  o r  under th e  d i r e c t io n  o f  th e  m e d ica l 
com m unity. I t  i s  c l e a r l y  th e  p o s it io n  o f  th e  m e d ic a l community 
th a t  th ey  a re  n o t r e s p o n s ib le  f o r  n e g l ig e n t  co n d u c t . J u s t  why 
a m e d ic a l p r a c t i t io n e r  sh o u ld  n o t be h e ld  r e s p o n s ib le  fo r  in ju r y  
i n f l i c t e d  by h is  n e g lig e n c e , w h i le  members o f  any o th e r  p r o fe s s io n , 
o c c u p a t io n  o r  w a lk  o f  l i f e  a re  re q u ir e d  (and r i g h t l y  s o ) , to  pay 
f o r  i n j u r i e s  i n f l i c t e d  by n e g l ig e n t  c o n d u c t , i s  som ething t h a t  
h as n e ve r been j u s t i f i e d ,  n o r can  I  c o n c e iv e  o f  any p o s s i b i l i t y  o f  
su ch  j u s t i f i c a t i o n  in  th e  f u t u r e .

3 . The m e d ic a l p ro fe s s io n  in  i t s  cam paign f o r  th e  
p assag e  o f  th e  i n i t i a l  m a lp r a c t ic e  b i l l ,  in c lu d in g  MICA, was 
p e r f e c t l y  w i l l i n g  to  p la c e  th e  s a f e t y  and w e l l  b e in g  o f  t h e i r  
p a t ie n t s  in  je o p a rd y ; th re a te n e d  th e  r e p r e s e n t a t iv e s  o f  the  p eo p le  
in  t h i s  S ta te  w ith  a c e s s a t io n  o f  m e d ic a l c a re  and a mass exodus 
from  th e  S t a t e .  Nov/, in  th e  g u is e  o f  se e k in g  some r e l i e f  from  
w hat th e  d o c to rs  v ie w  to  be a g r e a t  e v i l  o f  th e  re q u ire d  co ve rag e  
o f  MICA, th e  d o c to rs  w is h  to  remove th o se  re a s o n a b le  r i s k s  from  
th e  in s u ra n c e  p o o l and le a v e  th e  S ta te  o f  A la s k a  in  th e  p o s it io n  
o f  in s u r in g  th o se  p h y s ic ia n s  who a re  in c a p a b le  o f  a c q u ir in g  
p r i v a t e l y  funded m a lp r a c t ic e  in s u ra n c e . The j u s t i f i c a t i o n  f o r  
t h i s  i s  t h a t  c e r t a in  fo rm s o f  m e d ic a l p r a c t i c e  co m p rise  a
"h ig h  r i s k "  form  o f  p r a c t i c e  and t h a t  adequate  in s u ra n c e  co ve rag e  
i s  n o t a v a i l a b le .



4 . "H ig h  r i s k "  d e f in e d .

The h ig h  r i s k  fo rm s o f  m e d ic a l p r a c t i c e  
( i . e . ,  h e a r t  s u r g e r y ,  t h o r a c ic  s u r g e r y ,  a n a s t h e s io lo g y , e t c . )  
a re  a re a s  in  w h ich  a s u c c e s s f u l  m a lp r a c t ic e  a c t io n  i s  an 
e x tre m e ly  d i f f i c u l t  ca se  to  p ro v e . I f  th e  typ e  o f  m e d ic a l 
tre a tm e n t c a r r i e s  a h ig h  r i s k  o f  i n ju r y  to  th e  p a t ie n t  a s  a 
d i r e c t  r e s u l t  o f  th e  typ e  o f  p r a c t i c e  in v o lv e d , i t  fo l lo w s  
t h a t  th e  m ere e x is t e n c e  o f  th e  i n j u r y  i s  no e v id e n c e  o f  th e  
e x is t e n c e  o f  n e g l ig e n c e . To co n tend  t h a t  m e re ly  b e cau se  th e re  
i s  a h ig h  r i s k  o f  i n ju r y  to  a g iv e n  typ e  o f  m e d ic a l t re a tm e n t 
r e s u l t s  in  a h ig h  in c id e n c e  o f  s u c c e s s f u l  m a lp r a c t ic e  a c t io n s  
i s  s im p ly  n o t t r u e .  The key  tc  m a lp r a c t ic e  l i t i g a t i o n  i s  th e  
p re se n ce  o r  a b se n ce  o f  th e  n e g l ig e n t  co n d u ct on th e  p a r t  o f  
th e  t r e a t in g  p h y s ic ia n .  The m ere f a c t ,  s ta n d in g  a lo n e , t h a t  
an in ju r y  h as  r e s u l t e d  from  t re a tm e n t  i s  no p ro o f o f  th e  
p re se n c e  o f  n e g l ig e n t  co n d u c t . I t  i s  o n ly  when a s p e c i f i c  
s u r g ic a l  p ro c e d u re  o r  th e  s p e c i f i c  t re a tm e n t (o r  a b se n ce  o f  
same) i s  e s t a b l i s h e d  and e s t a b l is h e d  th rough  co m peten t m e d ica l 
te s t im o n y , t h a t  th e  p re se n c e  o r  ab sen ce  o f  n e g lig e n c e  can be 
a s s e s s e d .
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February i4, 1978

Joseph H. McKinnon, Chairman Commerce Committee House of Representatives Alaska State Legislature Pouch VJuneau, Alaska 99801
Dear Representative McKinnon,
Several bills having to do with medical malpractice, as relates to our MICA regulations, are in your committee as amendments tr> MICA. These are HB 123HB 280, HB 292, HB 309, HB 310 and HB 311. Plus SB 326 which is a companion
to HB 484 which is now in Judiciary.
We are not going to attempt to pick out the bits and pieces of these various bills, or cut and paste to come up with what we think such a bill should look like. Rather, w£ would like to submit to you the three main issues we want,to see addressed and let your committee and the Legislature do i t  up in a manner 
they see fit. Those three main issues are:

Elimination of the mandatory and exclusive provision of the law
A two-year statute of limitations where no claim can be brought against a provider unless the claim is filed within two years from the date of
the alleged act (except in the case of a minor).
A 90-day period of notification where no action based on a provider's alleged negligence may be commenced unless the defendant has been given at least 90 days' notice of the intention to commence action.

Thank you for your consideration of this matter.
Sincerely,

Marion K Lampman Executive Director
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March 2 3 , 1978

R e p re s e n ta t iv e  Jo sep h  H . McKinnon 
C h a irm an , House Commerce Com m ittee 
Pouch V , S t a te  C a p it o l  
Ju n e a u , A la s k a  99811

R E : P end in g  M ed ica l M a lp ra c t ic e
L e g is la t io n

D ear R e p re s e n ta t iv e  M cKinnon:

I t  i s  my u n d e rs ta n d in g  th a t  a Sen ate  B i l l  r e f e r r e d  to  yo u r 
com m ittee f o r  house a c t io n  d e a lin g  w iLh  th e  s u b je c t  o f  m e d ica l 
m a lp r a c t ic e ,  c o n ta in s  t h e r e in  a p r o v is io n  w h ich  w ould r e q u ir e  
n o t i f i c a t io n  to  a d o c to r 90 days p r io r  to  the  tim e  when s u i t  
m ig ht be i n i t i a t e d  a g a in s t  h im . W h ile  I  am c e r t a in  t h a t  th e re  
can be argum ent p re se n te d  t h a t  such  a re q u ire m e n t w ould  en ab le  
a p h y s ic ia n  to  c o n ta c t  h i s  in s u ra n c e  c a r r i e r  in  o rd e r  to  a ttem p t 
to  r e s o lv e  th e  m a tte r  p r io r  to  l i t i g a t i o n ,  such  p ro c e d u re s , i f  
th e y  may be p r o f i t a b ly  p u rsu e d , a re  now a r a t h e r  u n ifo rm  p ro ced u re  
amongst th o se  h a n d lin g  m a lp ra c t ic e  l i t i g a t i o n  w ith o u t  m andatory 
l e g i s l a t i o n .

In  th o se  c a s e s  where su ch  a p ro ced u re  would n o t p ro ve  to  
be p r o f i t a b le ,  w h ich  I  su b m it w ould c o n s t i t u t e  th e  m a jo r it y  o f  
c la im s ,  t h i s  3 month d e la y  would fu r t h e r  c o m p lic a te  and exten d  
th e  p e r io d  o f  tim e when an in ju r e d  p erso n  co u ld  e x p e c t  to  r e c e iv e  
j u s t  co m p en sa tio n .

Th e re  i s  a lr e a d y  on th e  books a p ro v is io n  in  o u r l a w ,  
p assed  by o u r l e g i s l a t u r e  s e v e r a l  y e a r s  ago and a p p ly in q  o n ly  
to  m a lp ra c t ic e  l i t i g a t i o n ,  w here the  p l a i n t i f f  i s  b a r re d  from  
a l l  d is c o v e ry  pend ing  a re p o r t  by an e x p e r t  a d v is o ry  p a n e l ,  
w h ich  i s  supposed to  be ap p o in te d  im m e d ia te ly  by th e  C o u r t , and 
i s  re q u ire d  to  su b m it t h e i r  f in d in g  w it h in  30 d a y s .

In  p r a c t i c e ,  h o w ever, in  th o se  c a se s  where t h i s  p ro ce d u re  
h as been u t i l i z e d ,  i t  has ta k e n  as long  as 14 months to  f in d  
p h y s ic ia n s  and o th e rs  w i l l i n g  to  se rv e  upon th e  b o a rd , and i t  
h as o fte n  p ro ven  im p o s s ib le  even th e n , to  have an e x p e r t  
recom m endation p re s e n te d . C o u p lin g  t h i s  d e la y ,  w h ich  has proved  
to  be un w arran ted  and u n ju s t ,  w ith  an a d d it io n a l  3 month d e la y  
p r io r  to  th e  tim e when th e  p l a i n t i f f  co u ld  even i n i t i a t e  l i t i g a ­
t io n ,  would ten d  to  so d e la y  th e  p o s s i b i l i t y  o f  re c o v e ry  as to  
e f f e c t i v e l y  p re c lu d e  an in ju r e d  p e rso n  from se e k in g  prom pt
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com pensation  f o r  i n j u r i e s  w h ich  have  o c c u rre d  as a r e s u l t  o f  
m e d ica l n e g lig e n c e .

I  w ould re q u e s t  t h a t  n o t o n ly  th e  3 month p r o v is io n  w h ich  
i s  co n ta in e d  in  th e  p re s e n t  b i l l  be e l im in a t e d ,  b u t f u r t h e r  th a t  
th e  e x i s t in g  m e d ica l m a lp ra c t ic e  l e g i s l a t i o n  be amended s o as 
to  p e rm it  d is c o v e ry  to  p ro ceed  w h ile  th e  a d v is o ry  bo ard  i s  
b e in g  a p p o in te d  and m eeting  to  make t h e i r  recom m endation .

I  a p o lo g iz e  f o r  n o t h a v in g  b e fo re  me th e  S e n a te  B i l l  d e a l­
in g  w ith  th e  m e d ic a l m a lp ra c t ic e  s i t u a t io n  w h ich  I  u n d e rs tan d  
i s  p r e s e n t ly  p end ing  b e fo re  yo u r co m m itte e , b u t I  am c e r t a in  
t h i s  sh o u ld  p re s e n t  no problem  f o r  y o u r s t a f f  to  a d d re ss  i t s e l f  
to  th e  prob lem  w h ich  I  have  s e t  fo r t h  in  t h i s  co rre sp o n d e n c e .

c c  R e p re s e n ta t iv e  F re d  Brown 
R e p r e s e n ta t iv e  Bob B ra d le y  

^ R e p re s e n ta t iv e  C h a r le s  H . P a r r  
R e p re s e n ta t iv e  L a r r y  C a rp e n te r  
R e p r e s e n ta t iv e  C . V . C h a tte r to n  
R e p r e s e n ta t iv e  Jo e  L .  Hayes

I*Al*/cb
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March 2 3 , 1978

R e p re s e n ta t iv e  Joseph  H. McKinnon 
C h a irm an , House Commerce Committee 
Pouch V , S ta te  C a p ito l  
Ju n e a u , A la s k a  99811

R E : Pend ing  M ed ica l M a lp ra c t ic e
L e g is la t io n

Dear R e p re s e n ta t iv e  M cKinnon:

I t  i s  my u n d e rs ta n d in g  th a t  a Senate  B i l l  r e fe r r e d  to  yo u r 
com m ittee fo r  house a c t io n  d e a lin o  w ith  the  s u b je c t  o f  m e d ica l 
m a lp r a c t ic e , c o n ta in s  th e re in  a p ro v is io n  w h ich  would re q u ire  
n o t i f i c a t io n  to  a d o c to r 90 days p r io r  to  th e  tim e when s u i t  
m ight be i n i t i a t e d  a g a in s t  h im . W h ile  I  am c e r t a in  th a t  th e re  
can be argument p re se n te d  th a t  such a re q u ire m e n t would en ab le  
a p h y s ic ia n  to  c o n ta c t  h is  in su ra n c e  c a r r i e r  in  o rd e r  to  attem pt 
to  re s o lv e  the m a tte r  p r io r  to  l i t i g a t i o n ,  such  p ro c e d u re s , i f  
th ey  may be p r o f i t a b ly  p u rsu e d , a re  now a r a t h e r  u n ifo rm  p ro ced ure  
amongst th o se  h a n d lin n  m a lp ra c t ic e  l i t i g a t io n  w ith o u t  m andatory 
l e g i s l a t i o n .

In  th o se  ca se s  where such  a p ro ced ure  would not p rove to  
be p r o f i t a b le ,  w h ich  I  subm it would c o n s t i t u t e  th e  m a jo r it y  o f  
c la im s , t h i s  3 month d e la y  would f u r t h e r  co m p lic a te  and extend  
th e  p e r io d  o f tim e when an in ju re d  person  co u ld  e xp e c t to  r e c e iv e  
j u s t  com pensation .

Th e re  i s  a lre a d y  on the books a p r o v is io n  in  o ur l a w ,  
passed  by o u r l e g i s la t u r e  s e v e r a l  y e a rs  ago and a p p ly in g  o n ly  
to  m a lp ra c t ic e  l i t i a a t i o n ,  where the p l a i n t i f f  i s  b a rre d  from 
a l l  d is c o v e ry  pending a re p o r t  by an e x p e rt  a d v is o ry  p a n e l, 
w h ich  i s  supposed to  be ap p o in ted  im m e d ia te ly  by the  C o u r t , and 
i s  re q u ire d  to  subm it t h e i r  f in d in g  w it h in  30 d a y s .

In  p r a c t i c e ,  ho w ever, in  those  ca se s  where t h is  p ro ced ure  
has been u t i l i z e d ,  i t  has taken  as long  as 14 months to  f in d  
p h y s ic ia n s  and o th e rs  w i l l i n g  to se rv e  upon the b o a rd , and i t  
has o fte n  proven im p o ss ib le  even th e n , to  have an e x p e r t  
recomm endation p re s e n te d . C o u p lin q  t h is  d e la y ,  w h ich  has proved 
to  be unw arran ted  and u n j u s t ,  w ith  an a d d it io n a l  3 month d e la y  
p r io r  to  th e  tim e when the  p l a i n t i f f  co u ld  even i n i t i a t e  l i t i g a ­
t io n ,  would tend to  so d e la y  the p o s s i b i l i t y  o f  re c o v e ry  as to  
e f f e c t i v e l y  p re c lu d e  an in ju re d  person  from se e k in g  prompt
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com pensation  fo r  i n j u r i e s  w h ich  have o ccu rre d  as a r e s u l t  o f  
m e d ica l n e g lig e n c e .

I  would re q u e s t  th a t  no t o n ly  th e  3 month p r o v is io n  w h ich  
i s  co n ta in e d  in  th e  p re s e n t  b i l l  be e l im in a te d , b u t f u r t h e r  th a t  
the  e x is t in g  m e d ica l m a lp ra c t ic e  l e g i s l a t io n  be amended so as 
to  p e rm it d is c o v e ry  to  p roceed  w h ile  th e  a d v is o ry  board  i s  
b e in g  ap p o in ted  and m eeting  to  make t h e i r  recom m endation.

I  a p o lo g iz e  f o r  n o t h a v in g  b e fo re  me the  Sen ate  B i l l  d e a l­
in g  w ith  th e  m e d ica l m a lp ra c t ic e  s i t u a t io n  w h ich  I  u n d erstan d  
i s  p r e s e n t ly  pend ing  b e fo re  yo u r co m m ittee , b u t I  am c e r t a in  
t h i s  sh o u ld  p re s e n t  no problem  fo r  yo u r s t a f f  to  ad d ress  i t s e l f

cc  R e p re s e n ta t iv e  F re d  Brown 
R e p re s e n ta t iv e  Bob B ra d le y  
R e p re s e n ta t iv e  C h a r le s  H. P a r r  
R e p re s e n ta t iv e  L a r r v  C a rp e n te r  
R e p re s e n ta t iv e  C . V . C h a tte r to n  
R e p re s e n ta t iv e  Jo e  L .  Hayes


