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TESTIMONY OF JULIUS J. BRECHT, OIRECTOR 

DIVISION OF BANKING & SECURITIES 
DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT
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HOUSE COMMERCE COMMITTEE 

March 6, 1978

Good morning, Mr. Chairman and members of the committee. My name is 
Julius J. Brecht, and I am Director of Banking & Securities within the 

Department of Commerce & Economic Development. I want to thank you for 
allowing me to appear before you to offer comment on HB668.

As you know this bill makes several changes to the Alaska Small Loans 

Act, (ASLA), AS06.20. The ASLA was enacted in 1955 and has not been 
substantially changed since that time. I concur with the sponsor of the 

bill that a comprehensive review of ASLA is in order. The bill before 
this committee is '•.he result of such a review coordinated between the 

sponsor ana the Division of Banking and Securities.

The bill has been reveiwed by representatives of the three finance cor­
porations who presently operate offices in the State. Those three 
corporations are in support of all of the provisions of the bill.

I have had the following documents distributed to the members of the 
committee for their information: (1) a memorandum dated December 27,

1977 giving a section-by-section analysis of the bill; (2) a fiscal note 
prepared by myself dated January 24, 1978; and (3) a copy of my written 

testimony on this bill.

The major provisions of the bill include: (1) raising the loan cap from
$1500 to $5000; (2) raising the liquid assets requirements from $10,000 
to $20,000; (3) raising the license bond requirement from $1000 to 
$5000; (4) changing the interest steps on loans from $400 to $500, $800 

to $1000, and $1500 to $5000, respectively; (5) providing for an alter­
native interest rate of up to 18% per annum; (6) providing an exception 
from the prohibition against compounding to allow refinancing of loans; 

(7) providing for the computation of interest on a loan based on an 
actuarial method; (8) providing limitations on the period of a loan 

based on the amount of the loan; (9) providing for credit-life insurance 
and disability insurance on the life of the spouse-co-maker on a loan as 

well as the borrower; and (10) providing civil remedies for violation of 

the loan cap and interest provisions of ASLA.



In summary, the provisions of this bill are in my opinion long overdue. 

Licensees under ASLA provide a service in which Alaskan borrowers have 
demonstrated continued interest. The provisions of this bill will 

ensure continued service in the best interest of the Alaskan borrower 
and will provide a realistic interest charge structure in light of the 
rise in the cost-of-living since the matter was last considered in 1969.

I therefore support the provisions of this bill and stand ready to 

answer any questions that the committee may have concerning this legis­
lation.
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The proposed legislation before you provides for a number of changes to 
the Alaska Small Loans Act (ASLA), AS 06.20. The ASLA became law in 

1955 and has not been substantially changed since that time.

The major provisions of the bill include: 1) raising the loan cap from 
$1,500 to $5,000; 2) raising the liquid assets requirement from $10,000 

to $20,000; 3) raising the licensee bond requirement from $1,000 to 
$5,000; 4) changing the interest steps on loans from $400 to $500 and 
$800 to $1,000; 5) providing for an alternate interest rate of up to 13% 

per annum; 6) an exception from the prohibition against compounding; 7) 
provision for computation of interest for a loan on an actuarial basis; 
8) limitations on the period of a loan; 9) provision for credit-life on 
the spouse-co-maker of a loan; and 10) civil remedies for violation of 

the loan cap and interest provisions of ASLA.

The following is a section-by-section review of the provisions of the 

bill.

Section 1. (AS 06.20.010). This section and sections 3,6,7,10, 11, 12 

and 13 of the bill raise the statutory maximum amount of a loan from 

$1,500 to $5,000. The loan cap was last amended in 1969 from $1,000 to 
$1,500. Since that time, the cost-of-living and the cost-of-business 

have increased, and the trend in other states has been to increase the 

loan cap. At the present time only six states have a loan limit of 
$1,500 or less, i.e., Washington, West Virginia, Virginia, Vermont, 

Michigan and Alaska. Sixteen states allow loans of up to $5,000. It is 

therefore, my view that the ASLA loan cap should be raised to $5,000 
provided the other provisions of this bill are also enacted.

Sections 2 and 4 (AS 06.20.040, 06.20.060). These sections raise the 
minimum liquid assets requirement for establishing a small loon office 
from $10,000 to $20,000. The increase is proposed in light of the 

increase of the loan cap (see section 1) and inflation.

Section 3. (AS 06.20.050). This section raises the minimum bonding of a 
licensee from $1 ,000 to $5,000. The increase is proposed iri light of 
the increase of the loan cap and inflation.
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Section 4. (AS 06.20.060). See section 2.

Section 5. (AS 06.20.090(b)). This section requires a licensee to

notify the department in advance of any change of loca.tion of his place
of business. This change is necessary to ensure that the department is 

aware of the location of all licensees at all times. For example, bank 
examiners must know the location in order to conduct surprise examinations.

Section 6. (AS 06.20.200(a)). See section 1.

Section 7. (AS 06.20.200). In (a) of this section changes are made to

the interest steps from $400 (3%/month for loan amounts less than $400),

$800 (2%/month for amounts between $400 and 800) and $1,500 (1%/month 
for loan amounts from $800 to $1,500) to $500, $1,000, and $5,000, 

respectively. In (b) of this section, nrovision is made for an alternate 

interest rate of 1-1/2%/month on the unpaid principal balance. Representatives 
of the finance corporations doing business in this State have submitted 
data to me that documents the need for these changes in order that the 

corporations may cover the increased expense, of doing business in Alaska.

There are at present 13 licensees doing business in Alaska with total 
loans outstanding as of December 31, 1976 of over $12 million. There is 

then a demonstrated public interest in this form of financial service.

It is my view, based on the information that the finance corporations 
have submitted to me, that the proposed changes of this section are 
necessary to ensure their continued service to the public.

Section 8. (AS 06.20.250). In (a) of this section, provision is expressly 
made for refinancing of loans and inclusion of interest due on the 

previous loan in the principal amount payable under the refinanced loan. 
However, the past due interest may be included in the principal for only 
up to 60 days prior to the refinancing. This procedure allows the 

licensee to aid a customer who has gotten behind in his payments. At 

the same time the amendment makes clear that, the refinancing is not 
compounding of interest in violation of the section.

Under (b) of this section, a licensee may compute interest on a loan on 

an interest bearing or actuarial basis at the rates specified in 
AS 06.20.230 (see section 7 of the bill) or at a single annual interest 

rate that would earn the same finance charge as that computed using 

section 230 assuming the debt is paid according to the terms of the loan 
agreement. The provisions for computing interest by an acturial method 
are based on the law of the State of Oregon. The method allows the 

licensee to collect that amount of interest which he discloses in the 
loan agreement on a day-to-day basis. If a customer takes the full time 
period provided in the loan agreement to pay back the loan, then the 
amount of interest collected is the same under the present law and the 
proposed actuarial method. This provision is proposed to allow the 
licensee to collect the interest that he discloses in the loan agreement.’
Only three states out of a total of about 47 having small loan acts provide 

for the calculation of interest on the unpaid balance of a small loan and 
require that the interest charged be graduated in a manner similar to that set 

out in section 230 (Florida, Michigan and Alaska). Approximately 44 allow for 

the actuarial method.
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Under (c) of this section, limits are placed on the maximum time period 

of a loan as a function of the amount of tne loan. For example, a loan 

of $2,000 may not be paid out over a time period greater than 48-1/2 
months. The proposal follows the law of the State of California. This 
provision is proposed to ensure that a customer does not end up with a 

loan agreement which forces him to make monthly payments consisting of 

large interest payments and very little payment on the principal.

Section 9. (AS 06.20.260). The present law provides that a licensee may 

offer credit-life insurance or credit-disability insurance on the co- 
maker-spouse of the borrower. The present law only provides for suc.h 
insurance on the borrower. Similar credit life laws are found in at 

least 35 other states. •

Section 10. (AS 06.20.280). See section 1.

Section 11. (AS 06.20.290). See section 1.

Section 12. (AS 06.20.300). See section 1.

Section 13. (AS 06.20.310). See section 1.

Section 14. (AS 05.20.320). Under (a) of this section, penalties are 
provided against a licensee or lender who makes a contract or loan, the 
making of which or collection of which causes a violation of (1) the 

limitations on the maximum interest that may be charged (AS 06.20.230),

(2) the prohibition against splitting up loans (AS 06.20.240), (3) 
computation and payment of interest (AS 06.20.250), (4) the limitation 

on charges in addition to interest (AS 06.20.260), (5) the provision for 

maximum charges under the chapter (AS 06.20.280), (6) the .•vision for 
the purchase of wages for $1,000 or lass (AS 06.20.290), (/) the provision 
for maximum charges by a non-licensee on loans (AS 06.20.300), or (8)

makes a loan in violation of the interest rates specified in the chapter
(AS 06.20.310). The penalties are to require the licensee or lender to 

reimburse that portion of the interest and charges in excess of that 

provided under the chapter, or in the case of repeated violations, to 
adjust the contract or loan agreement interest rate down to the contract 
rate specified in AS 45.45.010(a). That rate is 6% per annum. This 
provision is proposed to give the Commissioner authority to ensure 
compliance with the provisions of the chapter in the best interest of 
the borrowing public. Under (b) of this section, the misdemeanor 
penalty is extended to cover violations of AS 06.20.280 and 290. Section 

280 prohibits a licensee from charging a rate of interest in excess of 
that provided by the chapter, and further prohibits a licensee from 
assessing other charges not expressly provided under the chapter. It 
also prohibits a licensee from allowing a loan balance tc exceed the 
limit of $5,000 provided by the chapter. Section 290 makes clear that * 
certain types of compensation to the licensee shall be considered interest 
for purposes of AS 06.20.230. This provision is proposed to extend the 
misdemeanor penalty to violations which are otherwise covered or referred 
to in the other sections cited in (b) of this section, e.g. AS 05.20.230 
and 260.
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Section IS. (AS 06.20.900). This section defines the terms "commissioner" 

and "department" as used in the chapter.

Section 16. (AS 06.20.260). This section repeals AS 06.20.260(a)(4) 
which allows a licensee to assess a default charge of up to $3.00 for 
each default on a loan payment in addition to the interest rate structure 

provided under AS 05.20.230. Alaska appears to be the only State in the 

union that has a statute providing for the calculating of interest on 
the unpaid balance and in addition providing interest for default charges. 

That is, the default charge is normally associated with a statute that 

provides for a pre-computation of the interest on a loan. In this 
context, when a borrower is late on a loan payment, the lender has no 
recourse other than through the assessment of a penalty, i.e., a default 
charge. However, if the statute provides for the calculation of interest 
based on the unpaid balance, and a borrower is late on a payment, then 

the loan continues to accrue interest for the lender. There is no need 

for a default charge.

In summary then, the Small Loans Act Amendment Bill before you makes a 

number of changes to ASLA in the best interest of the Alaskan borrower 

and provides a realistic interest charge structure in light of the rise 
in the cost-of-living since the matter was last considered in 1969.

I stand ready to answer any questions that you may have concerning this 

legislation.
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The proposed savings association legislation before you provides a number of 
changes to the Alaska Savings Association Act (ASAA) AS 06.30. The present 
law was enacted in 1961 and has undergone little change since that time. A 
large portion of the provisions of this bill are then of a "housekeeping" 
nature and are proposed to streamline the administration of ASAA, i.e., to 
prcvide clear, unambiguous procedures and guidelines by which state-chartered 
savings associations will be regulated in this state.

The; major provisions of the bill include (1) detailed association chartering 
procedures; (2) branch office application procedures; (3) establishment of 
stock savings associations; (4) procedures for conversion from a mutual 

savings association to a stock association; (5) fixed interest savings accounts; 
and (6) updating of the loan provisions.

The following is a section-by-section review of the provisions of the bill.

Section 1. (AS 06.30.015). This section adds two new paragraphs to the 
powers of the commissioner. The proposed powers are to require an association 
to establish a reserve or charge off an asset classified as a loss in an 
examination report. In addition, an association would be required to charge 

off all debts more than 6 months past due unless they are adequately secured 
and the association is in the process of collection. These provisions are 
similar to AS 06.05.015(10) and (11) of the Alaska'Banking Code and are 

necessary to ensure the sound condition of an association.

Section 2. (AS 06.30.025). This section repeals reference to inconsisten­

cies with the FSLIC requirements. Obviously the commissioner cannot adopt 
regulations that would require or allow state-chartered savings associations 
to engage in activity that would jeopardize their insurance of accounts through 
FSLIC. That is, these associations must under AS 06.30.365 have such in­
surance as a pre condition to conducting a savings association 
business in this state. The deleted language is unnecessary and undermines 
the authority of the state to regulate state-chartered institutions.

Section 3. (AS 06.30.030). These amendments are proposed to set a policy 
that the commissioner shall administer the chapter in the best interest of a 
sound and competitive banking and savings system.
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Section 4. (AS 06.30.035). The existing law relating to the incorporation 
and certification of savings associations is burdensome and difficult to 
administer. It in effect is a one step process, i.e., once the commissioner 
approves the petition for incorporation, the association may conduct a savings 
business. The procedure is as a practical matter more complex. What is 

needed is a two step process; 1) approval of incorporation by the department 
which allows the incorporators to organize the association; and 2) issuance of 

certificate of authority by the department, which allows the association to 
carry on a savings business. The amendments to AS 06.30.035, 45, and 60 
provide a clear, reasonable, and workable procedure for the establishment of a 
state-chartered savings association in this state. This procedure is similar 

to that which was adopted by the Oregon Legislature in 1975 (ORS 722.014-028).

Under this section, applicants would submit their articles of incorporation 
with their application for incorporation of the association. The application 
would be investigated by the department, and if approved, filed and a certificate 
of incorporation issued. Under (e) of the section, the applicant would pay 

all reasorable investigation expenses incurred by the department, thereby 
relieving the Alaska taxpayer of an unfair burden. If the department does not 
act within 30 days, the application is considered accepted, and the time period 

of up to one year for approval or denial of the application by the department 
begins.

Under this section, the organizers may form a mutual savings association 
(capital base is the deposits of the association) or a stock association 
(capital base is the stock of the association sold to the public).

Section 5. (AS 06.30.040). The present law sets out an example of acceptable 
bylaws for an association. However, the contents are somewhat dated, e.g., 
reference to savings books, and unnecessary, e.g., requiring the commissioner's 
approval of amendments. Bylaws are the rules of conduct of business of a 
board of directors and should be determined by them within certain limits.

However, requiring prior approval of the commissioner involves the department 

too much in the management of the association. The proposed amendment out­
lines the minimum requirements for bylaws acceptable under the law. It is 
my view as a matter of legal drafting that detail such as is presently found 
in Section 40 of the chapter is unnecessary and inappropriate in a statute.
The approach proposed in this amendment is more workable for the incorporators 

and follows that of the 1975 recodification of the Oregon Savings Association 
Act (ORS 722.022).

Section 6. (AS 06.30.045). This section sets out the procedure for an association 
to obtain a certificate of authority to conduct a savings association business.
The department would issue the certificate if in the case of a stock association 
the capital and surplus required by the department have been fully paid in 
cash in the amount required by the department and a list of stockholders is 
submitted to the department. Similarly, for a mutual association, the initial 
subscription of the individual subscribers would have to be fully paid in cash 
in an amount required by the department. In addition, for either type of
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association, a copy of the adopted by-laws would have to be filed with the 
department and insurance of accounts through FSLIC would have to be obtained, 

and the association would have to have complied with all requirements of the 
chapter. The procedure is similar to chat which was adopted by the Oregon 

Legislature in 19/5 (ORS 722.036).

Section 7. (AS 06.30.060(b)). This section updates the minimum capital 
requirements for establishing a mutual association. The provisions are 
similar to that of the Federal Home Loan Bank Board which reviews applications 

for FSLIC insurance.

Section 8. (AS 06.30.060(e)). This section is amended to provide explicit 
guidelines for the establishment of an expense fund in the context of a mutual 
savings association and a stock association. The amount of the expense fund 
is left to be specified by the department. The expense fund is to be used by 
the organizers to pay the expenses of organizing the association. The size of 

the funo reasonably necessary to cover the expenses can be established by 

regulation.

Section 9. (AS 06.30.060(f)). This section provides that contributions made 
to the expense fund may be paid back after the additions required by AS 06.30.445 
to the surplus and reserve account have been made. Section 445 is being 
amended under Section 24 of this bill and provides that at the close of each 
calendar year after the payment of all expenses, an association must before 
declaring a dividend, transfer to a general reserve or surplus account an 
amount equal to at least 10% of its net earnings until it equals at least 12% 
of the savings liability. The change to section 60(f) is proposed to base the 
payment to the contributors on the association's turning a profit and not on 
an arbitrary amount as provided in the present law. The 1975 recodification of 

the Oregon Savings Association Act follows this approach (ORS 722.044(2)).

Section 10. (AS 06.30.060(h)). This section provides the minimum capitali­

zation required to establish a stock association. The requirements are the 
same as for a mutual association. Minimum savings subscriptions are also required.

Section 11. (AS 06.30.090). This section repeals any reference to a change
of location of an association. The procedure for changing a location, or 
establishing a new branch or agency is set out in AS 06.30.335 (see section 
21 of the bill). The section also repeals AS 06.30.090(4) and (5) because 
they ire unnecessary. Paragraph (3) requires the commissioner to issue a 
certificate of approval. The working relationship between the department 
and FHLBB need not be reenforced by statute for the reasons stated in Section 

2 of this analysis.

Section 12. (AS 06.30.105). This section sets out clear and reasonable
guidelines for proxy solicitations in the context of mutual savings associations 
and stock associations.

Section 13. (AS 06.30.110). This section is amended to make clear that the
prohibition against charges specified in the section does not prevent 
payment being made for the purchase of stock in a stock association.
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Section 14. (AS 06.30.115). This section is amended to provide specifically 

that a stockholder of a stock association has a right to inspect the general 
books and records of the association except for the loan and savings records 
of other members.

Section 15. (AS 06.30.140). The maximum number of directors allowed is 
changed from 15 to 25. Present Alaska corporation law (AS 10.05) and the 

banking code (AS 06.05) provide for the higher maximum. The higher maximum 
gives the association more flexibility in establishing a board of directors 
or adding to it.

Section 16. (AS 06.30.145). (a) of this section amends the minimum
required savings account for a director of a mutual savings association 

to S I ,000. This number is thought to be more realistic in light of the 
Alaska cost-of-living and cost-of-doing-business. Under (b) of this 
section, a similar requirement is established for stock associations.

Under (c) of the section, each director must take an oath that he will 
perform the duties of his office and that the oath will be filed with
the department each year. A similar provision is found in the Alaska
Banking Code (AS 06.05.435).

Section 17. (AS 06.30.2/0). This section is amended to apply explicitly 
to mutual savings associations and to stock associations. A stock 

association must maintain a record of stocks and stock transfers.

Section 18. (AS 06.30.280). This section expands and/or makes specific 

the powers of an association, e.g.,paragraphs 6, 7, 8, 9, 10, 13, 14, 16

and 18 are new.

Paragraph 6 makes clear that an association may declare and pay dividends.

Paragraph 7 allows an association to sell mortgage loans to federal 
agencies or other savings associations. Under this provision, state- 

chartered associations would be allowed to package their loans. This 
process has become the practice in the savings association industry 
throughout the country in the time since ASAA was enacted. It allows an 
association subject to heavy loan demand to sell mortgages to another 

institution whose loan demand is noi as heavy. The purchaser-association 
turns a profit in the transaction through the rate differential (the rate
of interest on an older loan may be lower than the rate at the time of

the transaction) or a discount on the loan purchased.

Paragraph 8 allows an association to collect and protect their collateral 
position on a loan. For example, on a second mortgage, the association 
might take a second deed of trust on a house and/or an assignment of a 
savings account to secure a loan. This practice is followed in the 
savings industry.

Paragraph 9 allows an association to offset debts against a member's 

savings account. This practice is generally followed in the bank and 
savings association industry.
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Paragraph 10 allows an association to obtain insurance on mortgages in 
the best interest of the borrower. For example, an association may wish 

to ensure the differential between the regulatory maximum specified in AS
06.30.500 and the amount desired by the borrower, as allowed by that 
section. In this way, the down payment on a home or mobile home loan may 

be reduced.

Paragraph 13 is a general statement to make clear that an association may 

make loans in accordance with the chapter.

Paragraph »4 allows an association to deposit its surplus cash in a bank 
account thus enabling the association to write checks to customers against 
their accounts. The paragraph also allows an association to deposit its 
securities with a correspondent bank for safekeeping. This practice is 

generally followed in the savings association business*

Paragraph 16 allows an association to act as an escrow agent. It is the 
practice in Alaska for a bank to act as an escrow agent on loans made 

through the bank. Tiiis provision is particularly useful to savings 
associations whose primary business is that of providing home loans.

Paragraph 13 allows ap association to dissolve and wind up its business.
The provision is an obvious necessity when an association wishes to wind 

up its operation voluntarily.

Sections (4), (9), (10), and (11) of the present law, AS 06.30.280 are not 
reenacted for several reasons.

Paragraph 4 allows a savings association to take property by gifts, 
devise, or bequest and is inapplicable and inappropriate to a savings 

association business.

Paragraph 9 allows an association to insure its accounts in accordance 
with provisions of the chapter and is unnecessary in that insurance of 

accounts is mandated by AS 06.30.365.

Paragraph 10 allows an association to qualify as a member of the FIILB and 
is unnecessary, i.e., an association becomes a member of the FIILB by 
obtaining insurance of accounts through FSLIC as required by AS 06.30.365.

Paragraph 11 allows an association to become a member of a trade association 
which promotes savings associations. Membership in a trade association 
should be a business decision of the board of directors and is, in my 
view, not a power of the association and is an inappropriate subject of a 
statute.
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Section 19. (AS 06.30.295). The present law prohibits the payment by an 
association of a fixed rate of interest on accounts. When the Alaska law was 
enacted in 1961, a fixed rate of interest was not generally allowed on the 

federal level or in other states. However, in the 17 years since that time, 

the savings association industry has changed dramatically. Fixed rate of 
interest and/or fixed term accounts are now allowed for federally-chartered 

savings associations. These types of accounts must be allowed for state-

chartered institutions if they are to compete effectively with their federal
counterparts for the Alaskan depositor. This section provides that authority.

Section 20. (AS 06.30.330). The present law in effect provides that federally 
chartered savings associations may engage in any activity allowed for a state- 
chartered association. The proper place to provide for powers of federal

associations is in the federal law not in the state law. The state law cannot
be enforced on behalf of federal institutions and is misplaced in being made a 

part of the ASAA. The proposal is then to repeal the second sentence in this 
section referring to federal associations.

Section 21. (AS 06.30.335). This section sets out a clear procedure for tfv 
establishment of a branch or agency of an association or for the change of 
location of the home office, branch, or agency of an association. This section 
generally follows the applicable proposed application procedures for a new 
association found in Sections 4 and 6 of this bill. The cost of the investigation 
incurred by the department would be paid by the association. The rights 
conferred by a certificate of authority must be exercised by the association 
within one year from the date of issuance or else the certificate lapses.

Section 22. (AS 06.30.375). Two minor drafting changes are made in this 
section. The first allows a depositor to open a savings account with the 
equivalent of cash, e.g., a check, as well as cash. The second change gives 

the depositor the right to "receive" not "participate" in dividends.

Section 23. (AS 06.30.430). This section requires an association to submit 

upon request of the department a report of inactive savings accounts. The 
section also allows for a service charge for reasonable costs incurred in 
maintaining inactive accounts. Similar provisions are found in the Alaska 
Banking Code, AS 06.05.

Section 24. (AS 06.30.445). This amendment reorganizes the present statement 
of section 445 and deletes unnecessary "grandfather" language. The section 
sets out reasonable reserve and surplus account requirements. Under (c) of the 
section provision is made to include any federal insurance reserve fund of an 

association in the general reserve account specified in (a) of Jic section.
The reserve calculations must not include allocations for specific losses (see 
section 9 of this analysis for further discussion of the reserve requirements).
The intent of the section is to provide a strong capital base established in a 
timely manner.

Section 25. (AS 06.30.455). This section is amended to provide expressly for 

fixed rate of interest savings accounts in conformance with the proposed 
amendment to AS 06.30.295 (see section 19 of this bill). The thrust of the 

amendment is to allow associations to pay dividend- as prescribed by FIILBB.
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Section 26, (AS U6.30.495), The amendment to section 495 allows an associ­
ation to make a loan secured by a savings account whether or not the borrower 

is the owner of the account provided the association obtains a lien or pledge 
of the savings account as a security for the loan. For example, a father may 
wish to pledge his savings account against a loan made by the association to 

the father's son or other family member. Within the narrow limits of lending
on savings accounts, this service is provided in a number of states.

Section 27. (AS 06.30.500). This section amends the present restrictive 
limitations on home loans that have become out-of-date. The proposed language 
in paragraphs 1-4 and 7 follows a number of provisions of the Alaska Mutual 

Savings Bank Act at AS 06.15.250. The language was used because of the 
similarity between savings associations and savings banks and the apparent 
success of the savings bank law. The limits on investment in mortgages executed 
to a given mortgagor is set at $75,000 or 2% of the assets of the association 
whichever is greater. The limitation for multiple family dwellings is set at 
$100,000 or 2% of assets whichever is greater. Paragraphs 5 and 6 are from 
the present ASAA law. These amendments will allow state-chartered savings 

associations to compete effectively with other financial institutions.

Section 28. (AS 06.30.505(a)(1)). This section changes the maximum lending 
limitation from $45,000 to $75,000 to conform to the changes made to AS 06.30 500

(see section 27 of this analysis).

Section 29. (AS 06.30.505(c) and (d)). This section provides for loans on 

mobile homes within certain limitations which are similar to regulations of 
the FIILB which apply to federal and state-chartered associations.

Section 30. (AS 06.30.555). This section provides that an association may 

make or acquire a loan by a second lien on improved real estate under certain 
conditions. Similar provisions are contained in the Oregon Savings Association 
Act recodified in 1975 (ORS 722.322(3)).

Section 31. (AS 06.30.615). This section is amended to make clear that a 

stock association may invest an amount less than the sum of its capital stock 

and surplus as well as its undivided profits and reserve accounts in real 
estate including buildings and appurtenances as is reasonable for the transaction 
of its business. The present law is written in terms applying only to mutual 

savings associations.

Section 32. (AS 06.30.615(b)(7)). This section provides that an association 
may invest in stock of a wholly-owned subsidiary corporation which has as its 
purpose the ownership and management of the association's real property.
Similar provisions are extended to banks under the Alaska Banking Code,

AS 06.05.

Section 33. (AS 06.30.616). This section is new and provides that an association 
may invest in the capital stock of a service corporation, e.g., a computer 
processing center, organized under the corporation laws of Alaska under limited 
conditions. Furthermore, an association may invest in a service corporation 
whose activities consist of purchasing and disposing of loans and making 

certain investments authorized by state and federal law. Under (b) of the
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section a further restriction is placed on the amount that an association may 
invest in service corporations, i.e., not more than 5% of its total assets. 
Similar provisions are contained in the Oregon Savings Association Act re­
codified in 1975 (ORS 722.004(25) and 308).

Section 34. (AS 06.30.625). This section sets a deadline for the submission 

of annual reports by the association to the department. The section also 
requires that the report must be signed by at least three directors in addition 
to the president and treasurer. This provision will ensure responsible parti­
cipation by the directors and follows similar language found in the Alaska 
Banking Code.

Section 35. (AS 06.30.760). This amendment makes clear that section 760 
applies to a mutual association converting to a federal association.

Section 36. (AS 06.30.775(a)). This amendment makes clear that section 

775(a) applies to a federal association converting to a state-mutual association.

Section 37. (AS 06.30.776). This section is new and applies to the con­

version of a state-chartered mutual association to a state-chartered stock 
association.

Section 38. (AS 06.30.836). This section is new and gives the department 
authority to dissolve an association formed for the purposes of doing a 
savings association business but which for some reason has not received its 

certificate of authority and which the department determines should not open 
for business. A similar provision is proposed for the Alaska Banking Code 
(Sec. 06.05.466 SB 98).

Section 39. (AS 06.30.910(1)). This section is amended to make clear that
the chapter applies to mutual and stock associations.

Section 40. (AS 06.30.910(3)). This section makes clear that the commissioner
or his designee shall administer ASAA. A similar provision may be found in
the Alaska Securities Act. at AS 45.55.130(1 ).

Section 41. (AS 06.30.910(5)). This section makes clear that the term
'dividend'may be applied in the context of a return on a savings account or a 
return on shares of stock. The term is used throughout the chapter and is 
defined by the context in which it is used in each case.

Section 42. (AS 06.30.910(11)). This section redefines the term "improved
real property" in more succinct terms. It is based on the present definition 
in ASAA and uses language from the FIILB regulations (12 CFR 545.6-14(h)) and 
is similar to language found in the Alaska Banking Code (AS 06.05.207(f)).

Section 43. (AS 06.30.910(13)). This section redefines the term "member" to
include a stockholder in a stock association. The definition is similar
to that found in the regulations of FHLB (12 CFR 555.9).

Section 44. (AS 06.30.910(20)). The term "department" is defined.
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Section 45. Several sections of chapter 30 are repealed.

(1) AS 05.30.050 sets out a filing procedure to be followed by the 
commissioner in processing petitions for incorporation. This 

section is replaced by the provisions of Sec. 06.30.035 (see 
section 4 of the bill).

(2) AS 05.30.055 establishes the period of corporate existence for 
an association. This section is replaced by the provisions of

Sec. 06.30.035(1) (see section 4 of the bill).

(3) AS 06.30.340 deals with the handling of applications for branch 
offices. The section is replaced by the provisions of Sec.
05.30.335.(see section 21 of the bill).

(4) AS 06.30.345 deals with the handling of change of location 

applications. The section is replaced by the provisions of Sec.
06.30.335. (see section 21 of the bill).

(5) AS 06.30.350 deals with the revocation of a branch office 
approval. The section is replaced bv the provisions of Sec.
06.30.335. (see section 21 of the bill).

(6) AS 06.30.435 and 490 provide for bonus plans, which were 

discarded by the industry sometime ago. The FIILB no longer 
provides for them in regulating federal savings associations.

(7) AS 06.30.830 states the obvious in reverse order, i.e., it says 
that state savings associations and their members must pay the 
same taxes as federal associations and their members. The 
provision has no place in state law. The taxation levied on 
state institutions will be set by state taxation law and is in 
no way dependent on how a federal institution is taxed by the 
Federal Government.

(8) AS 06.30.860 provides an exemption from the state's securities 
laws. This exemption is unnecessary and redundant. Under the 

Alaska Securities Act at AS 45.55.140(a)(3), a security issued 
by state or federal banks or savings associations representing 
an interest in, or debt of, or guaranteed by the association is 
exempt from registration under the Act. The appropriate place 

in the Alaska statutes to state an exemption from the Alaska 
Securities Act is in the Act itself under Title 45 not under

the Banking and Financial Institutions Title (Title 6). Mo similar 
language is found in the Alaska Banking Code at AS 06.05.

(9) AS 06.30.885 provides that obligations to an association contracted 
prior to the date of enactment of ASAA are enforceable. The 
statute of limitations has long since run its course in the 
intervening 17 years. Furthermore, since the first state- 
chartered savings association application has only recently

been approved, the section has no effect and should be repealed.



(10) AS 05.30.890 provides that the rights and duties matured, 
penalties incurred, and proceedings begun prior to the 

effective date of ASAA are not affected. The statute of 

limitations has long since run its course in the intervening 
17 years. Furthermore, since the first state-chartered 

savings association application has only recently been 
approved, the section has no effect and r' >uld be repealed.

(11) AS 06.30.900 provides that this chapter is totally controlling 
on all aspects of savings associations. This drafting 
approach is to say the least short sighted in that the 

legislature may at a later time completely change a
portion of the law in another chapter or title, e.g., 
require that security offerings of banks and associations 
be registered under the Alaska Securities Act, and not 

think to change AS 05.30.860. The newer pronouncement of 
the legislature should prevail, however, one does have 
the loose end of section 900. My recommendation is that 

section 900 be repealed as an unworkable and ineffective 
restraint on the legislature's prerogative to enact 
changes in statutes.

(12) AS 06.30.905 states that subsequent legislation shall not 

impliedly repeal provisions of the chapter. My recommendation 
is that this section be repealed for the reasons stated
in discussing the repeal of AS 06.30.900.

In summary, the savings association bill before you is basically a 

housekeeping measure to aid in the better administration of ASAA and to 
provide state-chartered savings associations a fair chance to compete 
with their federal counterparts and other financial institutions for 
deposits in order to make home loans for Alaskans.

I urge the committee to consider thoughtfully the provisions of the 
bill. I stand ready to answer any questions that you may have concerning 
this legislation.

JJ(i/kfm 5/2
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Honorable Joe McKinnon, Chairman 
House Commerce Committee 
Alaska Legislature 

Pouch V
Juneau, Alaska 99811 

Dear Mr. McKinnon:

Re: Comments on HB 703

During the course of the past two weeks several questions have been raised 
concerning various portions of HB 703. I thought it might be helpful to 
you if I briefly outlined my comments in these matters. The "sec." numbers 

below refer to the bill section numbers.

Sec. 7. The Federal Home Loan Bank Board has established minimum capi­

talization requirements in a three-tiered manner, a copy of which is 
attached. I have no objection to the proposal, from one or more of the 
member's of the committee, to replace the present two-tier language of the 

bill with the FHLBB's three-tiered system.

Sec. 15. One or more of the members of the committee questioned the need
for the second to the last sentence of AS 06.30.140 found at lines 1-2 on

page 15 of the bill. I have no objection to the repeal of that language. 
However, I suggest that language be inserted to provide for the filling of 
vacancies on a board between annual meetings, e.g., "If authorized by a 
vote of the members, vacancies on the board of directors may be filled 
by a simple majority vote of the remaining directors.
ELECT ALL D I R E C T O R S ] . sVaxx*

Sec. 18. Under Sec. 06.30.280(12), the term "hypothecate" is used in 
addition to the term "pledge." The two terms have similar meanings, i.e., 
hypothecate means to pledge security but not to transfer possession, while 
pledge implies a transfer of possession.

Sec. 24. Some question has been raised as to the practicality of Sec. 
06.30.445(a), i.e., that a savings association would find it difficult to 
meet the reserve requirements of the subsection. I suggest that the

0U-H14LH
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Oregon Savings Association Act provision for reserves be used in place of 

Sec. 445(a) and(c). A copy is attached for your consideration. It appears 
to be a workable formula and one with which the Oregon Supervisor of 

Savings Associations has had no trouble.

Sec. 27. The limitations in Sec. 06.30.500(1) on first mortgages found on 

lines 2-3 of page 24 of the bill were questioned by one or more of the 
members. The FHLBB regulations on this limitation were recently changed 
to $90,000 per unit for Alaska. I would suggest that the pertinent part 

of lines 2-5 read as follows: "or $90,000 on a single family dwelling or
$90,000 per unit on a multiple family dwelling ... by regulation." This 
change should reflect the cost of housing in this State while at the same 
time provide a prudent guideline for State-chartered savings associations.

The use of the term "regular lending area" in restricting home mortgages 
under Sec. 06.30.500(5) was also questioned. I see no reason for this 

restriction and suggest that Sec. 500(5) bp deleted. In this way, an 
association may make loans on property located in the State as provided 
under Sec. 500(3), which is a reasonable restriction to encourage home 

mortgage lending in the State.

Sec. 28. The term "regular lending area" is used in Sec. 06.30.505(a)(2).
I suggest that Sec. 505(a)(2) be repealed for the reasons stated in the 

previous paragraph.

Sec. 29. The policy of savings associations making loans on inventory 

financing of mobile home dealers was questioned by a member of the committee. 
This sort of financing is provided by banks in this State. If the provision 
were deleted from Sec. 06.30.505(c) at lines 10-12 of page 26 of the bill, 

then prospective homeowners in smaller communities may suffer in that 
mobile homes may not be as readily available on a case by case basis as 
opposed to a retail sales outlet. The FHLBB allows such financing authority 
for federally-chartered savings associations.

The reference to Sec. 510 in Sec. 06.30.505 on line 14 of page 26 is 
correct and should not be changed to Sec. 505. Sec. 510 refers to loans 
insured through the United States or other political subdivisions and, 
therefore, should not be included in the restrictions set out in Sec.

505(d).

Sec. 37. The need for provision in State law for the conversion of mutual 
associations to stock associations was questioned by two witnesses who 
appeared before the committee on February 23, 1978. Both of those witnesses 
are associated with a federally-chartered mutual savings association doing 
business in the State. They further questioned the advisability of such a 
provision in that the FHLBB has grappled with the conversion issue for 
some time, without successful resolution, especially the possibility of 
windfalls to depositors, stockholders, and/or management. Several exhibits 
were introduced to support their allegations.

My simple response to the issues which were raised by these witnesses 
concerning conversion is that there is a need for the provision in State
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law. More than 30 states have provided for stock savings associations ar.d 
have not been intimidated by the alleged failure at the federal level to 

resolve the issue of conversion.

I use the word "alleged" because my discussions with officials of the 
FHLBB, both in the Seattle regional office and in Washington, D. C., as 

well as discussions with Mr. William Bergman, Executive Director of the 
National Association of State Savings & Loan Administrator's, and Frank 
Gailor, general counsel for NASS & LA, indicate that they believe that 
the FHLBB regulations have proven to be sound and have protected depositors, 
customers, and stockholders involved in conversions.

Congress provided for a period during which FHLBB could process applications 
from federally-chartered mutual associations to convert to federally- 

chartered stock associations. That law expired June 30, 1976. The FHLBB 
received upwards of 90 applications prior to that date and was not able to 

complete all of them before that date. The result has been a disagreement 
between Senator Proxmire of the Senate Banking Committee who maintains, 
based on a GAO audit that FHLBB no longer has authority to process the 
applications, and FHLBB which holds the contrary. This controversy is what 
is reported in the American Banker article of July 21, 1977. There has 
never been a controversy over the authority of the State to enact legislation 
to allow savings associations to convert from mutual to stock organizations. 
Furthermore, the article in the American Banker of August 12, 1977, reported 

by Kenneth Virch should be read in context. That is, Mr. Virch is associated 
with the Cour, il of Mutual Savings Institutions, an organization whose 
primary purpose in the estimation of Mr. Gailor (see NASS & LA's testimony 
in support of HB 703 dated February 14, 1978) is to lobby against provisions 
for stock savings associations.

In summary, it is the considered opinion of a number of officials of FHLBB 
that the "experiment" to allow conversions of federal mutuals to federal 
stock associations was a success, that the benefits of converting to stock 
associations are obvious in that it injects additional capital into the 

association which can in turn be used to make more loans to prospective 
homeowners, that the regulations adopted by the FHLBB have proven adequate 
and that no evidence has been presented of cases where insiders or othr 

have enjoyed windfalls due to conversions.

The two witnesses cautioned against provision in state law for convers .ns 
because the matter is extremely complex and should be studied, e.g., by 
the Alaska League of Savings and Loan Associations, before the Legislature 
acts. However, I would draw your attention to the proposed language of 
Sec. 06.30.776 which provides that the commissioner "may provide by regulation 
for the procedure to be followed in the conversion." Perhaps the word 
should be "shall" rather than "may." In any case, it is very likely that 
the department would look closely to the proven regulations which the 
FHLBB has already adopted in this area, i.e., 12 CFR 563.b, a copy of 
which was supplied to the committee by Mr. Eddie Turner. Those regulations 
would very likely have to be followed in a conversion anyway. Those 

regulations set out a reasonable procedure for conversion that has in fact
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worked in 30 cases. See for example the "Notice of Special Meeting of 
Members, Proxy Statement and Plan of Conversion to a Federally Chartered 
Stock Association" for First Federal Savings & Loan cf Fresno submitted by 

Mr. Turner.

The FHLBB regulation at 12CFR 563.b provides detailea guidelines for 
conversion. They include the requirement that the reserve account of the 

mutual must be made a separate portion of the net worth of the newly 
converted stock association and that upon liquidation of the stock associa­

tion at some time in the future, the depositors of record on the date of 
conversion shall have priority to the extent of that nto worth and receive 

a pro rata share of it.

For example, assume one has a $100 million mutual savings association with 
a reserve account of $5 million which is to be converted to a stock associa­
tion. Assume further that So million in stock subscriptions are sold.
The association is converted and has a net worth of $11 million. Assume 
it operates for one day, has no earnings and liquidates. The depositors 
at the date of conversion would get back pro rata portions of the $5 million 
and the stockholders v/ould have priority on return of the balance of the 
net worth of the association, i.e., $6 million.

In this way there is no windfall to the stockholders of the stock associa­
tion or to its management. Furthermore, purchase of shares in the new 

stock association is limited. That is, each depositor at the time of 
conversion is entitled to a pro rata right to purchase stock plus ten 
times that r~->unt. Management is entitled to a similar purchase up to 
fifteen times their pro rata right. There has been no showing or evidence 

in the view of officials of FHLBB that these provisions have been abused. 
Furthermore, Mr. Douglas Faucette, Director of the Securities Division 
within the Office of General Counsel of FHLBB in Washington, D. C., stated 
to me that no accusations have been filed by FHLBB against any person 
pursuant to the 30 conversions that have been processed alleging windfall 

profits as a result of those conversions.

In addition to the federal regulations, the commissioner could look to 
such provisions as appear in the Oregon Savings Association Act at ORS

722.064, a copy of which is attached. They set out a procedure that
supplements the FHLBB1s regulations.

In summary, then, there is no reason for the Alaska Legislature to delay
in providing for stock savings associations in this State. There is 
certainly no reason to delay in providing for conversion from a mutual to 
a stock association. The FHLBB experiment has shown the great amount of 
interest in conversion by federal associations and also that those conver­
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sions can be accomplished without windfalls and in the best interest of 
the depositors, new stockholders, management, and old and new customers of 

the stock association.

A prime example of the potential gain to Alaskan homeowners is the experi­
ence of American Savings & Loan of Miami Beach, which went from $250 
million to $500 million in assets within two years of conversion. This 
information was obtained from the Director of the Securities Division 
within the Office of General Counsel of FHLBB in Washington, D. C.

I would, therefore, urge you and the committee to consider thoughtfully 
the ramifications of not prividing for stock associations in this State 
and, furthermore, the possible stifling effect on the growth of the savings 
association industry in this State by not allowing for conversion of 
mutual associations to stock associations. I stand ready to discuss this 

bill further at your convenience.

Sincerely

Jul ius'J. Brecht 
Director

Enclosures

JJB:lc4:15



Exhibit t

Schedule 1

Minimum Capital Requirements 

Applicants for Insurance of Accounts

and

Permission to Organize a Federal S&LA

Stock Applicant Mutual Applicant

Population Total Stock and Amount of With- Amount of With-

of Area 1/ Paid-in Surplus 2/ drawable Savings 3/ drawable Savings 4/

Under 25,000 $500,000 (100) $250,000 (175) 

$500,000 (350) 

$1,000,000 (700)

$500,000 (350) 

$1,000,000 (750) 

$2,000,000 (1,000)

25,001 - 100,000 $1,000,000 (200)

Above 100,000 $2,000,000 (400)

This schedule is only a minimum and the Board may impose higher requirements to reflect 

likely savings growth, operating results and other factors relating to the risk exposure 
to the Insurance Corporation.

1/ In determining population, the area will be defined as the SMSA, if the association

is located in an SMSA. In a non-SMSA, the population will be based on the 

delineated service area or the county in which the association is located, w h i c h­
ever is greater.

V  Generally, the amount of paid-in surplus should be approximately 20 percent of the

amount of permanent stock required. The figures in parenthesis indicate the minimum 

number of stockholders.

3/ The figures in parenthesis indicate the minumum number of subscribers to withdrawable 

accounts. The association will be required to raise 50% of the amount in casli prior 

to the granting of final approval of insurance and the remainder within 60 days of 
the granting of insurance.

4/ The association will be required to raise 1007, of the amount in cash prior to the

granting of final approval of insurance. The association will also be required to 

pledge 20% of the amount or $250,000, whichever is less, with the FMl.B as a guaran­

tee against operating deficits. The figures in parenthesis indicate the minimum 
number of subscribers to withdrawable accounts.

5 - 7 6



722.142 Ge neral reserve for losses 

a n d  net w o r t h  requirements. (1) A  savings 

association shall establish and maintain a 

general reserve account for losses and other 

net worth accounts adequate to assure sol­

vency of the association.

(2) (a) Each savings association shall 

accumulate and maintain as a net worth 

account a general reserve for the sole pur­

pose of absorbing losses. At the annual 

closing date following the anniversary of its 

certificate of authority and each annual 

closing date thereafter, the general reserve 

shall have a m i n i m u m  balance not less than 

an a m o u n t  i :ed by rule.

(b) T h e  .upervisor by rule shall fix the 

required m i n i m u m  a m o u n t  of general 

reserve accounts of associations. T h e  rule 

shall provide a uniform schedule of mini­

m u m  levels to he reached during the first 20 
or more years of an association’s operation 

for the purpose of achieving an orderly 

accumulation of the general reserve account.

(3) T h e  supervisor m a y  permit an associ­

ation to cure a deficiency in its general 

reserve account by requiring the hoard of 

directors of the association to ea rm ark 

earned surplus, voluntarily pledged savings 

accounts of a mutual association, or capital 

surplus or stated capital of a stock associa­

tion, as part of its general reserve account in 

the am ounts needed to cure the deficiency. 

A m o u n t s  so earmarked shall he held for the 

s a m e  purpose as the general reserve to the 

extent the earmarked a m o u n t s  are needed to 

maintain the required reserve account level. 

A n  association shall not. pay dividends or 

interest from the reserve account or other 

funds earmarked for the purpose of meeting 

the reserve account requirement.

(4) Every savings association shall build 

up  and maintain its net worth so that at tue 

close of business on an y annual closing date 

its net worth accounts shall equal not less 

than the dollar a m o u n t  determined in 

accordance with the rules to be adequate to 

assure solvency of the association. T h e  rules 

shall provide for an adjustment of the net 

worth requirement during the first years of 

an  association’s operation in accordance with 

paragraph (b) of subsection (2) of Ibis sec­

tion. If an association fails to establish or 

maintain the general reserve or the net 

worth requirements of this section, the 

supervisor m a y  in accordance wiLh O R S  

722.464 require the association to take 

appropriate corrective action.

(5) A n  association m a y  establish reserve 

accounts, in addition to the general reserve, 

as its board of directors m a y  authorize, and

m a k e  transfers to and charge such reserve 

accounts.

(6) Losses as they are determined, not 

charged to other reserve accounts, shall be 

charged to the general reserve until the 

general reserve account is exhausted. After 

exhaustion of the general reserve, any 

remaining losses not charged to other re­

serve accounts shall be charged as deter­

mined:

(a) In the case of a stock association, to 

earned surplus, then capital surplus and 

then stated capital; or

(b) In the case of a mutual association, to 

earned surplus an d then the expense fund, if 

any.

(7) A n y  insurance reserve required by an 

insurer of the savings accounts oT an associa­

tion shall be considered part of the general 

reserve for the purpose of subsection (2) of 
this section.

:
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TESTIMONY OF JULIUS J. BRECHT, DIRECTOR

DIVISION OF BANKING & SECURITIES 

DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT

BEFORE

HOUSE COMMERCE COMMITTEE 

February 6, 1978

Good morning, Mr. Chairman and members of the committee. My name is 
Julius J. Brecht, and I am Director of Banking & Securities within the 

Department of Commerce & Economic Development. I want to thank you for 
allowing me to appear before you to offer comment on HB 703.

As you know, this bill makes several changes to the Alaska Savings 
Association Act (ASAA), AS 06.30. The ASAA was enacted in 1961 and pro­

vides for the chartering of savings and loan associations whose primary 
service is home mortgage lending to the Alaskan public. The ASAA 
has had little revision since that time. However, in the intervening 17 
years, major changes have been made in the federal law and regulations 
affecting federally-chartered savings associations. As a result, in­
stitutions chartered under ASAA are at a decided disadvantage in the 
financial marketplace. The net effect is that a state-chartered assoc­
iation would find it very difficult to compete with its federally- 
chartered counterparts. There is, however, renewed interest in state- 
chartered savings associations.

I, therefore, concur with the sponsor of this hi 11 that a comprehensive 
review of ASAA is in order. The bill before this committee is the 
result of such a review, coordinated between the sponsor and the Division 

of Banking & Securities.

I have had the following documents distributed to members of the committee 

for their information:

1. a memorandum dated December 28* 1977, which gives a section- 

by-section analysis of the billj

2. a fiscal note prepared by myself dated February 2, 1978, and

3.. a copy of a written statement of testimony before this committee.

Those documents will give a detailed analysis of the provisions of the 
bill. However, the major provisions of the bill include:

1. revised association chartering procedures;

2. revised branch, agency, and change of location application 
procedures;



•  •
3. provisions for the establishment of stock savings associations;

4. procedures for the conversion from a mutual savings asso­
ciation to a stock association; f

5. provision for fixed interest savings accounts; and

6. provisions to update lending requirements.

A number of the proposed changes are based on proposed changes to the 
Alaska Banking Code found in SB98, e.g., the chartering and branching 

procedures. The d,vision will then be using a common procedure, when 
appropriate, in dealing with new bank or new savings association appli­

cations or branch applications from banks or associations and thereby 

allow for timely processing of applications in the best interest of the 
applicant, the institution, and the Alaska taxpayer.

A number of the proposed changes are based on the present Alaska Banking 
Cede, e.g., reserves for bad debts, filing fees, inactive accounts, and 
conditions on the submission of annual reports. A number of the proposed 
changes come from the recently recodified Savings Association Act of the 

State of Oregon, e.g., incorporation procedure, bylaws, certificate of 
authority, conditions on the payment of dividends, second liens, and 
service corporations. A number of the changes are based on the federal
law and regulations of the Federal Home Loan Bank Board, e.g., minimum
capital requirements and fixed rate of interest accounts.

The bill has been reviewed by the staff of the Federal Home Loan Bank, 

the federal insurer of accounts of both federal and state-chartered 
savings associations in this State. While the federal agency cannot 
offer official comment on the bill, I have been informed that the staff 
of that federal agency in Seattle sees no conflict between the provisions 
of the bill and federal laws or regulations. In addition, the bill has 
been reviewed by representatives of an association that has recently 
been given conditional approval to incorporate as a state-chartered 
savings association. They are in full support of all of th ■ revisions 

of the bill.

In summary, the bill before this committee is basically a long overdue 
housekeeping measure. It will aid in the better administration of ASAA 
and provide state-chartered savings associations a fair chance to compete 
with thei» federal counterparts and other financial institutions. The 

bill will inject competition into the financial marketplace and thereby 
ensure better service to Alaskans seeking home loans.

I, therefore, support the provisions of the bill and stand ready to 
answer any questions that the Committee may have.

JJB/sa3/8,9



To: T^e House Commerce Committee

From: Eddie J. Turner 

Subject: House Bill 703

It appears that the one area of concern regarding HR 
7 0 3 is competitive competition.
Competitive competition is t'ne American v:ay of life 
in business and is good for the consumer customer. It 
allows a freedom of choice as to where to deposit their ,
savings and where to secure a mortgage l o a n  for their 
hnine nr bus 1 ness.
Freedom of choice has been very limited to residents 
outside of a netroptitan trade area and for a long time 
this was true of all residents of Alaska, as they were 
dependent on Seattle, Washington for roost all of their 
needs.
We have progressed beyond’ this step-chi Id era to a 
mature statehood status and it is difficult for some to 
realize or accept this true fact that our wants, needs 
and desires are no different than residents of otner 
states in this United States of America.
Profits are the measurement of success or failure In a 
free enterprise economy.
The Federal Insurance Reserve requirements for a Federal 
Association establishes only the minimum amount and the 
Federal Supervisory Authorities encourage Federal 
Associations to exceed this amount arid have stronger 
reserves f o r  the protection of i;h account holders and 
members. °no association, First Federal Savings of 
Anchorage has approximately 10l,:/ in reserves, almost 
double the minimum requirement of 5/ after 20 years.
A draft of HR 7 0 3 has been reviewed by the Federal home 
T, oft ft Rank o '1 Seattle and in m y  discussions with them, 
they commented only on the reserve requirements being 
e x c e s s i v e .
Overall, the b U  I that you are now considering is very 
comprehensive and thorough and Mr. Brecht and his staff 
should be commended for their efforts. We have, .received 
excellent cooperation from this Department, I!y main 
concern about the- context of HI.1 703 Is from an operational 
point of view that wo can be competitive with our Fed ral 
counterparts and comy>ntnble with the other financial 
institutions in the State of Alaska. Mr, Brecht has to 
also view the context of HR 703 from a supervisory aspect 
in addition to operational. I feel that we are in agree­
ment with nearly every section of this bill. In addition, 
j have researched, studied and compared the State Statutes 
of nearly 15 other States, including Washington, rTofrr.n, 
California, Arizona and Hawaii, and have determined t •> my 
satisfaction that HR 7 03 is comparable to X he other State 
Statutes and Is riot at variance with Federal Statutes 
and Hr gull at \ onr..



House Bill No. 703 
"An Act relating to Savings Associations"

In 1 9 6 1 , Chapter 30 of the Banks and Financial Institutions 
Statutes titled the Alaska Savings Association Act was 
enacted. The basic context v;as from a model savings and 
loan act formulated by the United States Savings and Loan 
League. Since that time, the statutes have not been updated 
and modernized, to allow a State Savings and Loan to be 
competitive with its Federal counterparts.

As a matter of sound public policy, there should be both 
state and federally chartered savings o.nd loans and each 
should have the option to choose between the mutual and 
stock forms of ownership in keeping with our free enterprise 
economic system,

Thirty states currently have stock savings and loan 
associations and this year there are four other states 
besides Alaska considering stock legislation.

Pr i o r  to 1975, all Federal Associations were mutually owned 
and could only convert to a state stock association. In 1975» 
a  federal stock charter for federal associations was 
developed by their regulatory authorities because they felt 
it was important that associations have the ability t o  choose 
freely the form of organization under which they wish to operate,

The proposed changes in the Alaska Savings Association Act 
are parallel in many respects to the Federal Regulations 
because of FSLIC Insurance of Accounts requirements.

A local savings and loan association, organized to serve the 
surrounding community, can best provide for the promotion of 
savings and economical home: finaclng to the unserved or 
undcrserved residents because of the Involvement in community 
a f f a i r s .

It is therefore very important that the residents of Alaska 
be /riven the freedom of choice in their investment of funds.



Stock Conversions 
Where are we now.

Reason for permitting conversions:
As a matter of sound public policy, both State and 

Federally chartered savings and loan associations should 
have the' option to choose between the mutual and stock 
forms of ownership.

(!) Increased equity base to support savings growth,
(2) Additional funds for housing,
(3) Beneficial effect on industry structure.
(4) Fostering of fasten growth and more effective

comprtitinn.
(3) Forestalling supervisory action.
(6) Fostering sound and aggressive performance,
(7) Allowinr Freedom of choice.

The Federal Home Loan Bank's sale-of-stock regulations 
are designed to eliminate the windfall aspect of conversion,
,rhile providing the accountholder with the right to a share
in the equity of the converting mutual association in ohe 
event of a subsequent complete liquidation.

Conversion has no effect on insurance of savings accounts.

In a converted stock association, exclusive voting rights 
are in the sotckholders unless, in the case of State-chartered 
stock associations, State law requires otherwise. This change 
in voting rights has only a ralnoe effect on aecountholders, 
since most aecountholders in a mutual association sign proxies 
of indefinite duration at the time their savings accounts 
are opened and these permit one or more directors of the 
association to exercise the aecountholders' voting rights,



by Charles E. Alien

T h is  re p o rt  w i l l  d e sc r ib e  th e  sta tu s o f m u tu a l 

to  stock  c o n v e rs io n s  o f fe d e ra l ly  in su re d  sa v in g s 

a n d  lo a n  a sso c ia t io n s  as o f  F e b ru a r y  15 , 1976 . 

I t  a lso  w il l  d iscu ss the  reaso n s w h y  a sso c ia t io n s  need 

to h a v e  the  o p tio n  to c o n v e r t  o n  a  sa lc-o f-sto ck  basis . 

I n  a d d it io n , i t  w i l l  s u m m a r iz e  th e  F e d e ra l s ta tu to ry  

p ro v is io n s  a n d  the re g u la t io n s  o f the  F e d e ra l H o m e  

L o a n  B a n k  B o a rd  w h ic h  p e rm it  co n ve rs io n s  on  a  

sa le -o f-sto ck  b asis .

Current Filings

T h e  B o a rd  h as  re c e iv e d  4 3  m u tu a l to s to ck  c o n ­

ve rs io n  a p p lic a t io n s  f ro m  sa v in g s  a n d  lo an  a sso c ia ­

tio n s in  the  fo llo w in g  S ta te s : 9  fro m  F lo r id a ;  8  fro m  

C a l i f o r n ia ;  6  fro m  T e x a s ;  2 each  fro m  A r iz o n a , 

C o lo ra d o , I l l in o is ,  M a r y la n d , N e w  Je rs e y , a n d  W is ­

c o n s in ; a n d  1 e a ch  fro m  K a n s a s , M ic h ig a n , M iss is ­

s ip p i, O h io , N e w  M e x ic o , T e n n e ss e e , U t a h ,  a n d  

W a sh in g to n . O f  the  '13 a sso c ia t io n s  a p p ly in g  to c o n ­

v e r t , 3 3  a re  fe d e ra lly  c h a r te re d  a sso c ia t io n s anc. 10 

a re  S ta te -c h a rte re d . B ase d  o n  to ta l asset s ize , 7 o f 

the  c o n v e rs io n  a p p lic a n t s  h a v e  assets in  excess o f 

$ 5 0 0  m il l io n , 12 b e tw e en  $ 1 0 0  m ill io n  a n d  $ 5 0 0  

m il l io n , 7 b e tw e en  $ 5 0  m il l io n  a n d  $ 1 0 0  m il l io n , 

an d  17 less th a n  $ 5 0  m il l io n .

E le v e n  a sso c ia t io n s  h a v e  a m e n d e d  th e ir  c o n v e r­

sion  a p p lic a t io n s  u n d e r  the  B o a rd ’s rev ise d  sa le-o f- 

stoek re g u la t io n s  w h ic h  b e ca m e  e ffe c tive  in  J u n e

197 5 . T h is  in c lu d e s  one a sso c ia t io n  co n v e rt in g  on  a 

free  d is t r ib u t io n  b a s is  in  a c c o rd a n c e  w ith  a s ta tu to ry  

g r a n d fa th e r  p ro v is io n , but o th e rw ise  c o m p ly in g  w ith  

these re g u la t io n s . In  a d d it io n , s ix  a sso c ia t io n s  h a v e  

filed  o r ig in a l co n v e rs io n  a p p lic a t io n s  u n d e r  the re ­

v ised  re g u la t io n s . O f  these 13 e o n .e rs io n  a p p lic a ­

t io n s , 7 h a v e  been a p p ro v e d  b y  the B o a rd  a n d  the  

o th e r 11 a re  b e in g  p ro cessed . T h e  t im in g  o f a p p l i­

c a t io n  p ro cess in g  by  the  B o a rd  is p r im a r ily  d e p e n d ­

en t on  the  a c t io n s  o f th e  c o n v e rt in g  a sso c ia t io n . 

T h e r e  has been no  s ig n if ic a n t  d e la y  a t t r ib u ta b le  to 

the  B o a rd  o r  its  s ta f f  in  p ro cess in g  co n ve rs io n  a p p l i­

c a t io n s  u n d e r  the  rev ise d  re g u la t io n s .

O f  the  25  a p p lic a t io n s  w h ic h  h a v e  n o t been

a m e n d e d  u n d e r  the  re v ise d  co n ve rs io n  re g u la t io n s , 

15 a sso c ia t io n s  p la n  to f ile  am en d ed  a p p lic a t io n s , 

f! h a v e  no t a d v ise d  the B o a rd  w h e th e r  th ey  in te n d  

to p ro cee d , a n d  2 p la n  to w it h d r a w  th e ir  c o n v e r­

sion  a p p lic a t io n s . In  a d d it io n , a n u m b e r o f a sso c ia ­

tio ns h a v e  in fo r m a lly  in d ic a te d  th a t they a re  in  the

Kmr.m’s Noil'.: Mi .  .Mien, te/ni hail been ('uncial Counsel 
I in the l laai i l  l imn May I '>72 until liis recent ret urn la
fn irate laic /n o e t i c h a i l  written this article jar the jour ­
nal hefiirc his resignation.
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p rocess o f  p re p a r in g  sa lc -o f-s to ck  co n v e rs io n  a p p l i­

ca tio n s . T h e s e  in c lu d e  se v e ra l m in o r ity  a sso c ia t io n s .

Approved Conversions

O n  O c to b e r  10 , 1 9 7 5 , th e  B o a rd  a p p ro v e d  the  

firs t m u tu a l to s to c k  c o n v e rs io n  o f a  sa v in g s  a n d  

lo a n  a sso c ia t io n  u n d e r  its  sa le -o f-s to ck  re g u la t io n s . 

T h e  B o a rd  h as  n o w  a p p ro v e d  s ix  c o n v e rs io n s  in v o lv ­

in g  a  sa le  o f  s to c k . T h e s e  c o n v e rs io n s  a r c  d e m o n ­

s t ra t in g  th e  w o r k a b il it y  a n d  d e s ira b ility  o f the  B o a rd ’ s 

sa lc -o f-s to ck  a p p ro a c h  in  th is  m a tte r  a n d  a rc  m a ­

te r ia l ly  in c re a s in g  th e  n e t w o r th  o f the. co n v e rt in g  

a sso c ia t io n s  w ith o u t  a w in d fa l l  to  a n y  g ro u p . A t  the  

sam e  t im e , no  a s so c ia t io n  is b e in g  fo rc e d  to c o n v e r t .

T h e  B o a rd  a lso  h a s  a p p ro v e d  a free  d is t r ib u t io n  

co n v e rs io n  o f o n e  o f th re e  a sso c ia t io n s  e n t it le d , o n  

a  g ra n d fa th e r  b a s is , to  c o n v e r t  w ith o u t  a sa le  o f 

s tock  in  a c c o rd a n c e  w ith  a  C o n g re s s io n a l! ) ’ m a n d a te d  

p ro v is io n  in  the  N a t io n a l  H o u s in g  A n ,  O f  <he o th e r 

tw o  g ra n d fa th e re d  a s so c ia t io n s , one is e xp ec te d  to 

a m e n d  its co n v e rs io n  a p p lic a t io n  a n d  the o th e r  to 

w it h d r a w .

Reasons for Permitting Conversions

A s  a m a tte r  o f so u n d  p u b l ic  p o lic y , b o th  S ta te  

an d  fe d e ra lly  c l ia i  t r ie d  sa v in g s  a n d  lo an  asso c ia t io n s  

sh o u ld  h a v e  th e  o p tio n  to cho o se  l i ” t\veen the m u tu a l 

an d  sto ck  fo rm s o f ,o w n e r s h ip . 1 lie  p i im a r y  reaso ns 

fo r  a llo w in g  su c h  a  c h o ic e  in c lu d e  the  fo llo w in g :

( 1 )  In c re a s e d  e q u ity  b ase  to  su p p o rt  sa v in g s  de­

p o sit g ro w th . In  the  sa v in g s  a n d  lo an  in d u s t ry , e q u ity  

c a p ita l  is c r it ic a l  b e cau se  o f its a b il i t y  to p ro v id e  

le v e rag e  fo r  in c re a se d  d ep o sit g ro w th . B ase d  on a 

F e d e ra l in su ra n c e  re se rve  n q u i i e i i i r n i  o l p e rcen t 

o f sa v in g s  d e p o s its , $1 .0(1 in  le w  e q u ity  c a p ita l ca n  

su p p o rt $550.00 in  n e w  d e p o sits  fo r  h o m e  m o rtg ag e  

le n d in g  a n d  o th e r  se rv ic e s . M u tu a l a s -o c ia lio n s  ca n  

in c re a se  th e ir  e q u ity  base o n ly  o u t o f re ta in e d  

e a rn in g s . In  g e o g ra p h ic a l a re a s  o f ra p id  g ro w th  

a n d  g ie u tc s t  h o u s in g  n e ed s, re ta in e d  e a rn in g s  a re  

o fte n  in a d e q u a te  to p ro v id e  th e  e q u ity  base to su p ­

po rt th e  a v a i la b le  in n  ease in  sa v in g s  d ep o sits , l ie n e e , 

the  fin an c in g ' o f h o u s in g  th e  p i im a r y  fu n c t io n  o f 

sa v in g s  a n d  lo a n  a sso c ia t io n s  - is not fu l ly  p ro v id e d  

w ith o u t the  p o te n t ia l to c o n v e r t .

A lth o u g h  tin* B o a rd  h as  a llo w e d  lo n g -te rm  su b ­

o rd in a te d  d e b e n tu re s  issued im d n  sectio n  563.11-1 

o f th e  In s u ra n c e  R e g u la t io n s  to m eet u p  to 2(1 

p e rcen t o f th e  net w o rth  re q u ire m e n t o f .section 

5 6 3 .1 3 ( b ) ,  it h a s , a s  a m a lle i  o f p o li t y , co n s is te n t ly  

(e je c te d  req u ests  to p e rm it su ch  d e b e n tu re s  to be 

used to sa t is fy  a n y  p a rt  o f the F e d e ra l in su ra n c e

re se rve  re q u ire m e n t o f sectio n  5 6 3 .1 3 ( a ) ,  w h ic h  is 

based  on se c tio n  4 0 3 (b )  o f d ie  N a t io n a l  H o u s in g  

A c t . T h e r e  a lso  is s u b s ta n t ia l d o u b t as to  w h e th e r  

the  B o a rd  l ia s  a u th o r it y  u n d e r  the  s ta tu te  to dc> so. 

D e b e n tu re s  o f  th is  ty p e  c a n n o t  be re g a rd e d  as equity- 

c a p ita l a g a in st w h ic h  losses c a n  be c h a rg e d , b u t a rc  

deb t th a t  m u st be re p a id  a t  m a tu r it y  a n d  th a t  

u s u a lly  b e a is  a  ra te  o f in le ic s t  th a t  s e v e re ly  lim its  its  

u se fu ln e ss .

( 2 )  A d d it io n a l  fu n d s  fo r  h o u s in g . T h e  sa le  o f c a p i­

ta l s to ck  p ro v id e s  a d d it io n a l fu n d s  th a t o th e rw ise  

w o u ld  n o t be in v e ste d  in  S & L ’ s. In  th e  ca se  o f la rg e r  

a sso c ia t io n s , th e  sale, o f  s to ck  a lso  p ro v id e s  a d e v ice  

to o b ta in  a d d it io n a l fu n d s  f i n  o th e r  a re a s . T h e s e  

a d d it io n a l fu n d s  w i l l  in c re a se  an  a sso c ia t io n ’ s a b il ity  

to m a k e  m o re  h o u s in g  lo a n s .

( 3 )  B e n e f ic ia l e ffe c t o n  in d u s t ry  s t ru c tu r e . T h e  

sa le  o f c a p ita l s to rk  o p era te - to im p ro v e  the e ff i­

c ie n c y  o f  the  S & L  in d u s t ry . 1 o r e x a m p le , the  m e rg ­

ing  o f  m u tu a l a sso c ia t io n s  o ften  c a n  be co m p lic a te d  

by th e ir  u n e q u a l net- w o i lh  p o s it io n s  i f  o ne  a sso c ia ­

t io n  is c o n tr ib u t in g  m o te  resou rces to th e  ptoposed  

m e rg e r  th a n  the o th e r . In  c o n tra s t w ith  th e  case  o f 

m u tu a l a sso c ia t io n s , d if fe re n c e s  in  the  v a lu a t io n  o f 

s lo c k  in s t itu t io n s  a re  m a d e  q u ite  m a n a g e a b le  .sim p ly 

by  p r ic in g  the  sto cks  re la t iv e  to th e ir  p ro p o rtio n ate , 

c o n tr ib u t io n  to the  m e rg e r .

( • !)  F o s te r in g  o f fa s te r  g ro w th  a n d  m o re  e ffe c tiv e  

c o m p e t it io n . T h e  sa le  o f c a p ita ! s to rk  h a s  a d d it io n a l 

a d v a n ta g e s  fro m  a c o m p e t it iv e  s tan d p o in t-  - a  fa c to r  

o f m a jo r  im p o rta n c e  b ecause  o f th e  su b s ta n t ia lly  

in c re a se d  co m p e t it io n  b e tw e en  S & L  a sso c ia t io n s  an d  

c o iiu n e rc ia l  h a n k s  s in c e  the  e a r ly  I9 f i0 's  a n d  b e­

cau se  o f the  g ro w in g  in m p le v .t y  o f S & L  o p .ra t io n s . 

S to c k  a sso c ia t io n s , fo r  in s ta n c e , a re  a b le  to o ffe r  

a d d it io n a l m ean s fo r  a t t ra c t :; ; . ' ,  a n d  co m p e n sa tin g , 

th ro u g h  sto ck  o p tio n  p la n s  m o re  s k ille d  a n d  m o re  

ag g ress ive  S & I , m a n a g e rs .

( 5 )  F o re s t a l l in g  su p e rv iso ry  a c t io n . T h e  a b il ity  to 

ra ise  co m m o n  s lo c k  e q u ity  c a p ita l is e sp e c ia lly  im ­

p o rta n t in  fo re s ta llin g  su p e rv iso ry  a c t io n . O n e  of 

d ie  p r in c ip a l rea so n s fo r  tin* w e a k n e ss  o f som e 

a sso c ia t io n s  a n d  th e  n eed  fo r s u p e iv is o iy  a c tio n  is 

the  in a d e q u a c y  o f  net w o rth  to ab so rb  w rite d o w n s  

o f bad  lo an s  a n d  fo rec lo sed  re a l e sta te . T h e  su p e r­

v iso ry  s itu a t io n  is u p io v e d , m o re o v e r , b y  the e x is t ­

en ce  o f a body o l s to ck h o ld e rs  w h o  h a v e  d ie ir  fu n d s  

a t r is k  a n d  w h o  fo rm  a c le a t a n d  e x p lic it  g ro u p  

to w h o m  the  m a n a g e m e n t i re sp o n s ib le  fm so und  

a n d  p ro p e i p e ifo rm a n e e .

((>) F o s te r in g  so u n d  a n d  a g g re ss iv e  p e rfo rm a n c e . 

In  the  p a st, th e re  has b o  n som e a v e rs io n  to  c o n ­
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v e rs io n s  o f m u tu a ls  to s to ck  a sso c ia t io n s  b ecau se  

o f a  b e lie f  in  the  u n so u n d  ness o f th e  p ra c t ic e s  o f 

so m e stock  a sso c ia t io n s . I t  l ia s  b een  s h o w n , h o w e v e r , 

th a t  the  o p e ra t in g  d iffe re n c e s  b e tw een  the  sto ck  

a n d  m u tu a l fo rm s  o f o rg a n iz a t io n  a rc  n o t g re a t . 

S to c k  a sso c ia t io n s  a p p e a r  to  e x h ib it  a  fa s te r  ra te  o f 

g ro w th , a r c  so m e w h a t m o re  p ro fita b le  o v e r  th e  long  

r u n , a n d  p o ssib ly  lu tv c  lo w e r  cost ra t io s  w h e n  o th e r  

fa c to rs  a re  h e ld  co n s ta n t . T h e y  d o  a p p e a r  to in c u r  

a  so m e w h a t h ig h e r  leve l o f  r is k  th a n  m u tu a l a sso c ia ­

t io n s , a lth o u g h  fa c to rs  o th e r  th a n  th e  fo u n  o f  o r ­

g a n iz a t io n  a p p e a r  m o st im p o r ta n t  in  d e te rm in in g  

the  degree o f r is k .

( 7 )  A l lo w in g  freed o m  o f  c h o ic e . F r o m  th e  p u b lic , 

p o lic y  s ta n d p o in t , a n d  in  k e e p in g , w ith  o u r  free  

e n te rp r ise  e co n o m ic  sy ste m , it is im p o r ta n t  th a t 

a sso c ia t io n s  h a v e  the  a b i l i t y  to cho o se  f re e ly  the  

fo rm  o f o rg a n iz a t io n  u n d e r  w h ic h  th e y  w ish  to 

o p e ra te . S in c e  co n v e rs io n s  c a n  be a c c o m p lish e d  in  

a  sa fe  a n d  e q u ita b le  m a n n e r  u n d e r  th e  H o a rd 's  sa lc-  

o f-sto ck  re g u la t io n s , th e re  is  no  ne ed  to  re s tr ic t  

a sso c ia t io n s  to th e  m u tu a l fo rm  o f o rg a n iz a t io n . T h is  

is e sp e c ia lly  tru e  fo r  fe d e ra l ly  o r  S ta te -c h a rte re d  

a sso c ia t io n s  in  S ta te s  w h ic h  a llo w  S & L 's  to o p e ra te  

in  e ith e r  the  m u tu a l o r  s to ck  fo rm .

Statutory Provisions

C o n v e rs io n  o f F e d e ra l  m u tu a l a sso c ia t io n s  to the  

stock  fo rm  o f o w n e rsh ip  is p e rm itte d  o n  a n  e q u ita b le  

b asis  u n d e r  the th ird  u n n u m b e re d  p a ra g ra p h  o f 

se c tio n  5 ( i )  o f  the  H o m e  O w n e rs ' L o a n  A c t . T h e  

f irs t  se n ten ce  o f p a ra g ra p h  ( 3 )  o f se c tio n  d 0 2 ( j )

J .  R a l p h  S t o n e  N o m i n a t e d  a s  F H L B B  M e m b e r

• a

;

I f  I
—  i f

t

J .  R a lp h  S to n e , o f 

S a n ta  R o s a , C a l i f . ,  a 

C a l i f o r n ia  sa v in g s  an d  

lo a n  a sso c ia t io n  e x e c u ­

tiv e . w a s  n o m in a te d  b y  

P re s id e n t F o rd  on F e b ru ­

a r y  6  to be a M e m b e r  o f 

• he  F e d e ra l H o m e  L o a n  

l la n k  H o a rd ,

M r . S to n e  w a s  n a m e d  

b y  th e  P re s id e n t to  s u c ­

ceed  fo rm e r  H o ard  C h a i r ­

m a n  I lio m a s  R .  l lo n ia r ,  w h o  le a g u e d  as o f J u n e  2D, 

ID /.') , to beco m e p re s id e n t a n d  m a n a g in g  o ff ic e r  o f 

A m e r ic a n  S a v in g s  a n d  L o a n  A sso c ia t io n  o f M ia m i 

P e a c h , F la .

M i .  H o m .u ’ s te rm  w o u ld  h a v e  e x p ire d  o n  ] nut* 3 0 , 

19711. A  l ie a iin g  on M r . S to n e 's  i io m ii ia l io i i  w a s  h e ld  

by  the  S e n a te  H a n k in g , H o u s in g , a n d  L i l i a n  A f fa ir s  

C ‘o n m iilte e  on  M a r c h  1.

H o a rd  M e m b e r  G a r t h  M a rs to u , a  R e p u b lic a n , 

l ia s  been A c t in g  C h a ir m a n  o f d ie  F e d e ra l  H o m e  

L o a n  H an k  H oard  s in ce  b e in g  n am e d  to th a t post 

b y  P re s id e n t F o rd  on J u ly  7 , 1973 . T h e  H oard 's  

t l i i id  M e m b e r  is C r a d y  P e r ry , J r . ,  a  D e m o c ra t .

A t  the  t im e  o f h is  n o m in a t io n , M r .  S to n e  w as 

e x e c u t iv e  v ic e  p ie s id e n t o f C ie . i t  W e ste rn  S a v in g s

a n d  L o a n  A s so c ia t io n , o f H e v e rly  H i l l s ,  C a l i f . ,  a n d  

v ic e  p re s id e n t o f G re a t  W e ste rn  F in a n c ia l  C o rp o r a ­

tio n . P re v io u s ly , h e  w a s  a d ire c to r , p ie s id e n t , a n d  

c h a irm a n  o f d <■ b o a rd  o f S a n ta  R o sa  S a v in g s  a n d  

L o a n  A s so c ia t io n , se rv in g  su cc e s s iv e ly  in  those  p o si­

tio ns b e g in n in g  in  191 Jt. H e  w a s  n a m e d  e x e c u t iv e  

v ic e  p re s id e n t o f G re a t  W e ste rn  in  I9 f if l  w h e n  th a t  

asso c ia t io n  iuu  g ig  o u t S a n ta  R o sa  S a v in g s  a n d  

L o a n  A s so c ia t io n ,

H orn  in  S e b a s ta p o l, C a l i f , ,  on  J u n e  11 , 191 0 , M r .  

S to n e  w as g ra d u a te d  fro m  the  U n iv e r s it y  ,-f C a l i ­

fo rn ia  at H e ik e le y  w ith  a 11.A . deg ree  in  e co n o m ics  

in  1931 a n d  b e cam e  a p a r tn e r  in  a  re ta il fu rn itu r e  

e s ta b lis h m e n t , a c o n n e c tio n  l ie  s t il l  m a in ta in s . F ro m  

1*1(11 to 196 7 , lie  w a s  a d ire c to r  o f the  C a l i f o r n ia  

S a v in g s  a n d  L o a n  L e a g u e , se rv in g  as v ic e  p re s id e n t 

fro m  1966 to 1967 a n d  as p re s id e n t fro m  19(17 to 

I9 ( i! l . l i e  w a s  c h a irm a n  o f  th e  c a p ita l  s lo c k  c o m ­

m itte e  o f the  U n ite d  S ta te s  S a v in g  a n d  L o a n  L e a g u e  

fro m  1967 to 1961! a n d  has been a m e m b e r o f the

L e a g u e 's  le g is la t iv e  co m m itte e  s in ce  1962.

M r . S lo n e  w as e le c ted  a d i ie c t o r  o f the  F e d e ra l  

H o m e  L o a n  H an k o f S a n  F ra n c is c o  in  19611 a n d

w as tw ic e  ree le cte d  to th a t post in  1970 a n d  1972.

In  19 7 3 , he  w a s  n a m e d  c h a irm a n  o f  the  A d v is o ry  

C o m m itte e  to the  P re s id e n t o f the  H a n k .
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o f th e  N a t io n a l M o u s in g  A c t  p e rm its  a  c o n v e rt in g  

F e d e ra l  m u tu a l a sso c ia t io n  to  re ta in  its F e d e ra l  

c h a r te r . H o w e v e r , th e  seco nd  se n te n ce  o f p a ra g ra p h

( 3 )  p re v e n ts  the  H o a rd  fro m  p e rm it t in g  th e  c o n ­

v e rs io n  o f F e d e ra l  m u tu a l a sso c ia t io n s  to  th e  s to rk  

fo rm  in  S ta te s  not a u th o r iz in g  th e  o p e ra tio n  o f 

S ta te -c h a r te re d  sto ck  a sso c ia t io n s , e x c e p t in  th e  D is ­

t r ic t  o f C o lu m b ia , P u e rto  R ic o , o r  S ta te s  in  w h ic h  a ll  

fe d e ra l ly  in su re d  a sso c ia t io n s  a r c  fe d e ra lly  c h a r te re d . 

S e c t io n  1 0 2 ( j )  a lso  reco g n ize s  th e  H o a rd ’ s a u th o r it y  

o v e r  the  co n v e rs io n  o f  S ta te -c h a rte re d  m u tu a l in s t i­

tu t io n s  to  th e  stock  fo rm .

S e c t io n  -10 2 ( j ) im p o ses a l im ite d  s ta tu to ry  m o ra ­

to r iu m — w h ic h  e x p ire s  on J u n e  3 0 , 1076— o n  n o il-  

su p e rv iso ry  c o n v e rs io n s . lie fo ro  th is  d a te , the  H oard  

is a u th o r iz e d  to a p p ro v e  -13 co n v e rs io n  a p p lic a t io n s , 

p lu s  f! a p p lic a t io n s  th a t h a d  been su b m itte d  fo r  f i lin g  

b e fo re  M a y  2 2 , 1973 . T h e r e  is no  lim ita t io n  o n  the 

n u m b e r  o f co n v e rs io n  a p p lic a t io n s  w h ic h  the  H oard  

m a y  a p p ro v e  a f te r  J u n e  .30, 1976 , but the  o th e r  

p ro v is io n s  o f se c tio n  *102(j )  c n n l i r u e  in  e ffe c t T h e s e  

p ro v is io n s  in c lu d e  fa c to rs  to lie  co n s id e re d  in  p u t­

t in g  c o n v e rs io n s  in to  e ffe c t a n d  a re q u ire m e n t  to 

rep o rt a n n u a l ly  to C o n g re ss  o n  the  e xe rc ise  o f the  

H o a rd ’ s co n v e rs io n  a u th o r it y .

S e c t io n  -1 0 2 (j ) su p p o rts  the  H o a rd ’s sa lc-o f-sto ck  

a p p io a c h  to c o n v e is io n s  a n d  m a ke s  sp e c if ic  re fe re n ce  

to  th e  H o a rd 's  co n v e rs io n  re g u la t io n s , w h ic h  a t the  

tim e, o f  the  a m e n d m e n t o f se c tio n  -1(12(j ) , in  O c t o ­

b e r  19 7 4 , a lr e a d y  re q u ire d  th is  m e th o d  o f c o n v e r­

s io n . S e c t io n  -102( j ) a lso  reco g n ize s th e  sa lc-o f-sto ck  

re q u ire m e n t  b y  p r o v id in g  a  g ra n d fa th e r  e x ce p tio n  

fro m  th is  re q u ire m e n t fo r  th re e  F e d e ra l a sso c ia t io n s  

w h ic h  h a d  g iv e n  w r it te n  p u b lic  n o tice  to th e ir  

a e co u n th o ld e rs , b e fo re  M a y  2 2 , 197 3 , o f a d o p tio n  

o f a fre e  sto ck  d is tr ib u t io n  p la n  o f c o n v e rs io n . T h is  

s ta tu to ry  e x c e p tio n  p e rm its  a  fre e  d is t r ib u t io n  to 

a e co u n th o ld e rs  o f su ch  a sso c ia t io n s  o n ly  as o f a  re c ­

o rd  d a te  th a t  is p r io r  to the  d a te  o f the  p u b lic  

n o t ic e .

P a ra g ra p h  ( I )  o f sub sectio n  -102(j ) l im it s  ju d ic ia l  

re v ie w  o f  the  H o a rd ’s f in a l a p p ro v a l o f a  p la n  o f 

co n v e rs io n  to a p e t it io n  in  th e  a p p ro p r ia te  U n ite d  

S ta te s  C o u r t  o f A p p e a ls . T h e  p e tit io n  m u st he  filed  

w it h in  3(1 d a y s  o f the  la te r  o f  ( 1 )  the  m a il in g  o f the 

p ro x y  s ta te m e n t o r  ( 2 )  p u b lic a t io n  in  th e  F e d e ra l 

R e g is te r  o f n o tice  o f the  H o a rd ’ s f in a l a p p ro v a l.

Regulatory Provisions

T h e  H o a rd  h as  d e te rm in e d  th r.t a m e th o d  o f c o n ­

ve rs io n  w h ic h  p ro v id e s  a so -ca lled  w in d fa l l  d is t r i­

b u t io n  o f sto ck  to  a e c o u n th o ld e rs  o f a c o n v e rt in g  

m u tu a l sa v in g s  a n d  lo a n  a sso c ia t io n  w o u ld  c re a te  

s tro n g  in c e n t iv e s  fo r  s ig n if ic a n t  s h ifts  o f sa v in g s  

fu n d s  fro m  o th e r  a sso c ia t io n s  a n d  th a t these  sh ifts  

w o u ld  u n a e e e p ta h ly  th ic a t c u  the  f in a n c ia l s ta b il it y  

o f these a sso c ia t io n s . T h e  H oard  a lso  l ia s  d e te rm in e d  

th a t a m e th o d  o f  co n ve rs io n  w h ic h  p ro v id e s  a

T h e  fo llo w in g  tab le  sets fo rth  c c i t a in  in fo rm a t io n  w ith  respect to the  a p p io v a l o f the  p la n  o f co n v e rs io n  by the  

H oard  a n d  h ) the  m em b ers o f the c o n v e rt in g  a sso c ia t io n  a n d  in fo n iia t io n  c o n c e rn in g  the su h s e r ip lio u  o ffe r in g .

Hate of Onto of Halos of Port entncu of clhiros
Hit.OR im-i.iborr. Votes cant Volos m st subscription sold In subscription

Noma nppruv.il nicotine in f.ivor wpdnst vlforini: offarlni!

rrmikliil Suvfitfl* lb /H i 75 11/03/75 89.9 - 4.019 U/2i»//ii to 100',;, to account
Association (01.3%) (£>7%) 12/15/75 holders nntl
(Austin, ToK.) borrowers

American Snvintp. and I onn 11/3/79 12/17/79 725,123 109,199 2/6/76 to
Association of I loridn (amendment (60.7%) (9.1% ) 3/4/76 (')
(Miami Hunch, I la.) 2/4/76)

SwnotwAiirf I5:»vin«s 12/0/76 1/30/76 I1I9.5K0 7.B68 2/10/7CIO
Association (68.2%) (2.0% ) 3/C//6 (-)
(Sweetwater, 1u<.)

Standard Fudei nl Savin#* 12/1 9/76 1/28/76 202,710 :tn,901 2/6/76(0
A I nan Association (bG.7%) (/ .4% ) 3/2/76 (•)
(Galttierslrnrd, Mil.)

First Fridaral duvliiRn 4» 12 19//6 1/28/76 725.863 32,207 1/30/761O
Loan AssoclatUm of (/2 .9% ) (J .2% ) 2/19/76 (•)
Fresno (Calif )

Priidontlnl i .»H • il S 12/19/76 3/6/76 — (•) ( )
A 1 onn Association Of (ahe-iid.nrnt
Salt Luke City (llt.dO 1/9/76)

First I mlural Savlnii*; 2/4/76 2/27/76 —  —  —  (•)
A t o.in As-.ocl.dion 
<d C onrun (T e x .)

1 Underwritten public offmlnf* of any unsubscribed ♦bares. bo sold for llio accounts of dopnsttois allocated fowur than 100
Monu(’oinent syndicated to purchase any unsubscribed shares. shares who elect to huvo their shares sold.

a Fico distribution conversion; subscription oflcrinR of share*. to
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I In : fo llo w in g  ( : i l ) lc  s u m n ia r iy c s  c e r ta in  f in a n c ia l  in fo rm a t io n  c o n c e rn in g  e a c h  c o n v e rt in g  a sso c ia t io n  w hose  
p la n  o f co n ve rs io n  h as  been  a p p ro v e d  b y  the  H o a rd .

Name
Asset
sizn

Not
worth •

Pro lorma 
net worth »

Mot
Income

Franklin Savings 
Association 
(Austin, Tex.)'

$ 33,505,000 $ 413.000 
(1.45%)

$ 1.583,000 
nr $7.42 tier 
share (5.36%)

$ 103.000 
(9 mos,'

A merican Savings and Loan 
Assor.inlion ol Honda 
(Miami Uendi, Fin.)*

$454,471,000 $14,004,000
<3.c»';t.)

$20,003,000 
or $41.20 per 
share (5.3%)

$1,420,000

SwCflwalcf Savings 
Association 
(Sweetwater, Tax.)'

J. 3-1.073,000 $ 1,291,000 
(4.4% )

$ 1,891,000 
or $22.99 par 
share (0 4%)

$ 79,000

Standard I'adoi.d 
Savings A Loan Association 
(Gmlhei string, Md.)<

$ S3,97-1,000 $ 740,000 
(150% )

$ 2,390,000 
or $9.5(1 par 
share (.1.113%)

$ 253,000

First Fcdoral Savings A. Loan 
Association o( Fresno 
(Cold.)-

*124.237.000 J  3.712,000 
(3.0%)

$ 6.03 7,000 
or $13.74 pur 
share (5.8%)

$ 431,000

Priidontlnl Fador.il Savings 
nnd l oan Associ ation 
of Salt Lake City (Utah)"

SS07.0dS.000 $29,960,000
(0 4% )

$29,106,000 
nr $ 11 •! 1 per 
share (8.1% )

$2,774,000 
(9 mos.)

First Fodur.d Savings 5. 37,500,000 $ 1,670,000 $ 2,550,000 $ ) 30,000
nnd Loan Association (5.04%) or $19.30 pel
ot Cnnron (lex.)-’ share (7.08%)

Pro forni;i 
not Income

$ 173.000 
or $ P 1 i>« • 
sh.in (j ,nor».)

$1,009,000 
or $3.G?. per 
shoro
$ 1 IG.000 
or 5*1 41 per
&hnro

$ 31 
or $1

$ 593.m i 
or $1.35 per 
sliaro

$2,7/4.00C 
or $1;09 pi 
slum* (9 ITl

$ 199,000 
or $1.43 pi*r 
blioro

* Asset out! not worth at Junes 30, 1975, and net inr.orno for the 
9 month*', then ended.

J Asset and nut worth at December 31, 1975, nnd net income 
for the year ended September 30. 1975; net income was $351,000 
for the 3 months ended December .91. 1975. Pro forma and not 
proceeds calculations aro based on $14.50 per share, the m.Mi- 
mum prim in tho $10.7? In $14 50 price ranee; such cnlculttbonr, 
assume a sale of all shares in thu subscription offorinc, end 
therefortf do not include underwriting commissions of up tu 8 
percent of the offerini* price.

•'Asset and net worth at September 30, 1975, and net income 
for tin! year then ended.

1 Asset and net worth at September 30. 197j , and net income 
for the year ended June 30, 19/5; net income was $31,090 for the
3 months ended September 30, 1075.

•'Asset and net worth at October 31, 19/5, and not income for 
the year ended June 30, 19/5; riel income was $7.'6,000 for thu
4 months ended October 31, 19/5. Pro forma and act proceeds 
calculations are based 011 $5JJ0 per share which is thr average 
prim within tho $5.01 to $0.60 price ranfte,

"Asset and net worth at September 30, 1975, and net income 
fur the 9 months then ended. Pro lorma net worth reflects esti­
mated conversion costs, but not any payments in respect to frac­
tional shares or supplemental payments which as a maximum

q u e n t  co m p le te  l iq u id a t io n . H e r e  a rc  so m e o f the  

p r in c ip a l  p ro v is io n s  o f these  re g u la t io n s :

1 . A p p r o v a l  o f P la n  o f C o n v e rs io n . T h e  p la n  o f 

c o n v e rs io n  m u st be  a p p ro v e d  b y  a  tw o -th ird s  vo te  o f 

th e  b o a rd  o f  d ire c to rs  o f th e  c o n v e r t in g  a sso c ia t io n  

a n d  b y  a  m a jo r it y  o f  a l l  vo tes e lig ib le  to be c a s t  a t 

a  m e e t in g  o f  m e m b e rs  c a lle d  fo r  th a t  p u rp o se . O n ly  

p ro x ie s  so lic ite d  fo r  th is  p u rp o se  m a y  be v o te d . A  

p ro x y  s ta te m e n t m a k in g  fu l l  S e c u r it ie s  a n d  E x c h a n g e  

C o m m iss io n  type  d isc lo su re  is re q u ire d  fo r  so lic it in g  

p ro x ie s . F in a l  a p p ro v a l o f the  p la n  b y  th e  B o a rd  

is re q u ire d  b e fo re  s o lic it in g  p ro x ie s .

2 . P la n  o f C o n v e rs io n . T h e  p la n  o f co n v e rs io n  m u st 

p ro v id e  fo r  a sa le  o f  a i l  sh a re s  o f c a p ita l  sto ck  b e in g  

issued  a t  a  to ta l p r ic e  e q u a l to th e  e s tim a te d  p ro  

fo rm a  m a rk e t  v a lu e  o f th e  sh a re s , b ased  o n  a n  

in d e p e n d e n t a p p ra is a l . E a c h  e lig ib le  a c c o u n t lio ld c r  

m u st re c e iv e , w ith o u t  p a y m e n t , n o n t r a iis f r r a b lc  su b ­

s c r ip t io n  r ig h ts  to p u rc h a se  the  g re a te r  o f 10 t im e s 

h is  p ro  ra ta  p o rt io n  o f the  to ta l sh a re s  b e in g  so ld  

o r  100  sh a re s . I n  th e  e ve n t o f a n  o \ e r s u b s r r : p lio n  

b y  e lig ib le  a e c o u n th o ld e rs , sh a re s  w o u ld  be a llo c a te d  

p r im a r ily  on a  p ro  ra ta  b as is , b ased  o n  q u a l ify in g  

d ep o sits . A n  e lig ib le  a c c o u n t lio ld c r  is a sa v in g s  ac- 

c o u n th o ld c r  on  the  e lig ib il i t y  re c o rd  d a te , w h ic h  

m u st be a t lea st 00  d a y s  b e fo re  a d o p tio n  o f the  p la n

w in d fa l l  d is t r ib u t io n  w o u ld  te n d  to fo rc e  in d iv id u a l 

m u tu a l a sso c ia t io n s  to c o n v e rt  to th e  sto ck  fo rm  

ir re sp e c t iv e  o f  w h e th e r  th e y , o r  the  c o m m u n it ie s  

th e y  se rv e , w o u ld  be b e n e fite d  th e re b y . T h e  B o a rd  

th e re fo re  fo u n d  th a t  no  m e th o d  o f co n v e rs io n  c a n  

be co n s id e re d  e q u ita b le  u n le ss  w in d fa l l  d is t r ib u t io n s  

a r c  e lim in a te d . T h e s e  f in d in g s  w e re  b ased , to  a 

s ig n if ic a n t  e x te n t , o n  a  s tu d y  e n t it le d  “ T h e  Im p a c t  

o f ‘ F re e  D is t r ib u t io n ’ C o n v e rs io n  W in d fa l ls  o n  the  

S a v in g s  an d  I .o a n  In d u s t r y ”  d a te d  F e b ru a r y  2 8 , 

1 9 7 4 , a n d  p re p a re d  b y  th e  B o a rd 's  O ff ic e  o f E c o ­

n o m ic  R e s e a rc h . C o p ie s  o f th is  s tu d y  a re  a v a ila b le  

to  th e  p u b lic .

T h u s ,  the  B o a r d ’s sa le -o l-s to c k  c o n v e rs io n  re g u ­

la t io n s  o re  d e s ig n ed  to e lim in a te  th e  w in d f a l l  a sp e c t 

o f  co n v e rs io n , w h ile  p ro v id in g  the  a c c o u n t lio ld c r  

w it h  th e  r ig h t  to  a sh a re  in  th e  e q u ity  o f t lu : c o n ­

v e r t in g  m u tu a l a sso c ia t io n  in  the  e v e n t o f  a  subsc-
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b y  th e  b o a rd  o f d ire c to rs  o f  th e  c o n v e r t in g  a sso c ia ­

t io n . Q u a l if y in g  d e p o sits  re fe r  to  th e  sa v in g s  a c c o u n ts  

o f  a n  e lig ib le  a c c o u n th o ld e r  on  th e  re c o rd  d a te . 

A n  e lig ib le  a c c o u r .th o ld e i ’ s p ro  r a t a  p o rt io n  is  d e te r­

m in e d  b y  m u lt ip ly in g  th e  to ta l n u m b e r  o f  sh a re s  to 

b e  so ld  b y  a f r a c t io n  o f  w h ic h  th e  n u m e ra to r  is 

th e  a m o u n t  o f  h is  q u a l ify in g  d e p o s it  a n d  th e  d e n o m i­

n a to r  is th e  to ta l a m o u n t o f q u a l i f y in g  d ep o s its  o f 

a l l  e lig ib le  a e c o u n th o ld e rs .

P la n s  o f  co n v e rs io n  m a y  p ro v id e , as p a r t  o f  th e  

s u b sc r ip t io n  o f fe r in g , fo r  sh a re s  n o t p u rc h a s e d  b y  

e lig ib le  a e c o u n th o ld e rs  to  be o ffe re d  to  d ire c to rs , 

o ff ic e rs , a n d  e m p lo yee s u p  to  2 0  p e rc e n t  o f  th e  

to ta l o f fe r in g  in  th e  case  o f c o n v e r t in g  a sso c ia t io n s  

w it h  to ta l assets o f less th a n  $ 5 0  m il l io n — w it h  th is  

p e rc e n ta g e  d e c re a s in g  to 10 p e rc e n t  in  th e  case  o f 

a n  a sso c ia t io n  w ith  to ta l asse ts o f  m o re  th a n  $ 5 0 0  

m il l io n .

A l l  sh a re s  n o t p u rc h a se d  in  th e  s u b s c r ip t io n  o ffe r ­

in g  m u s t be so ld . T h e  p la n  o f  c o n v e rs io n  m a y  p ro ­

v id e  fo r  th ese  u n su b sc / ib e d  sh a rt s to  be o ffe re d  to  

tho se  e lig ib le  a e c o u n th o ld e rs  d e s ir in g  to  p u rc h a se  

m o re  th a n  10 t im e s  th e ir  p ro  r a t a  p o rt io n  o r  to . 

o th e r  a c c o u n t  h o ld e rs  a n d  b o rro w e rs . T h e  u n s u b ­

sc r ib e d  sh a re s  a lso  m a y  he so ld  in  a  p u b lic , u n d e r ­

w r it t e n  o ffe r in g  o r  in  a p r iv a te  d is t r ib u t io n  th a t

Number of 
shares

Price 
per share

Estimated net 
proceeds

Proposed rm.irterly 
cash dividend

213,333 5 0.00 $1,170,000 None

500,000 $14.50
(maximum)

$5,539,000 $.19 per 
share

!
82.353 $ 8.50 $ 500,000 None

t 250.000 $ 7.00 $1,550,000 None

. .1 .

439,39-1 $ 5.80 
(averneo)

$2,325,000 $.0R per 
slune

2,552,000
(Free distribution)

$.00 par
f.haio

1 132,000 $ 7.00 $ 1180,000

would reduce pro forrnn no! woilh to $11.21 per shart*. At .Inmiary 
D, 19/G, appraisal Indicated market value rniii'a of $1 1.561,000 to 
$15,644,000 oi $4.53 to $0.13 per chare.

• Asset and net worth at September 30, 10/5, and net income 
fur the year then ended

h Net worth and pro forma net worth are shown at# percentages 
of savings,

NOn.: The above financial Information Is based on financial 
statements (some of which are unaudited) and other financial 
data contained in the proxy statement and/or offering ciicu lar of 
the converting association.

in c lu d e s  a  m a n a g e m e n t s y n d ic a te . I f  u n su b sc r ib e d  

sh a re s  a r c  to  be so ld  in  a  p r iv a te  d is t r ib u t io n , the  

p la n  m u s t p ro v id e  e lig ib le  a e c o u n th o ld e rs  w it h  su b ­

s c r ip t io n  r ig h ts  o f 15 t im e s , r a t h e r  th a n  10 t im e s , 

th e ir  p ro  r a t a  p o rt io n  o f th e  sh a re s  b e in g  so ld . 

I f  sh a res  a re  to he so ld  in  a  p r iv a t e  d is t r ib u t io n , 

th e  p la n  a lso  m u st p ro v id e  fo r  e a c h  a c c o u n th o ld e r  

a n d  b o rro w e r  to be o ffe re d  u p  to 100  sh a re s  before, 

th e  sa le .

A  c o n v e r t in g  a sso c ia t io n  m a y , in  its  p la n  o f  co n ­

v e rs io n , l im it  the  n u m b e r  o f sh a re s  b e in g  p u rch a se d  

in  the  su b sc r ip t io n  o ffe r in g  b y  a n  e lig ib le  a cc o u n t-  

b o ld e r , o r  a n y  g ro u p  o f  e lig ib le  a e c o u n th o ld e rs  a c t­

in g  in  c o n c e rt , to 1 p e rc e n t o f  th e  to ta l o ffe r in g . 

T h e  p la n  a lso  m a y  re q u ire  a  m in im u m  p u rc h a se  

o f 25 sh a res .

T h e  p la n  o f  co n v e rs io n  m u s t p ro v id e  fo r  a  sa le  

o f  the  sh a re s  w ith o u t  a n y  d is c o u n t fro m  the  p ro  

fo rm a  m a rk e t  p r ic e  e s ta b lish e d  b y  th e  in d e p e n d e n t 

a p p ra is a l . T h e  p la n  m u s t a lso  p ro v id e  th a t a l l  sh a res  

p u rc h a se d  by d ire c to rs  o r  o ff ic e rs  as  p a r t  o f d ie  su b ­

s c r ip t io n  o ffe r in g  o r o th e rw ise  in  c o n n e c t io n  w ith  

th e  co n v e rs io n  n o t be so ld  fo r  a  p e r io d  o f 1 y e a r  

a n d  th a t the  s to ck  c e r t if ic a te s  be so leg en d ed .

C o n v e rs io n  l ia s  no  e ffe c t  o n  in s u ra n c e  o f sa v in g s  

a cco u n ts . T h e  p la n  o f co n v e rs io n  m u s t  p ro v id e  fo r  

c o n t in u e d  F e d e ra l in s u ra n c e  o f  sa v in g s  a c c o u n ts  a n d  

m e m b e rsh ip  in  the  F e d e ra l I lo m e  I .o a n  H an k  S y s ­

te m . A  p la n  o f co n v e rs io n  h a s  n o  e ffe c t  on sa v in g s  

a c c o u n t  b a la n c e s , in te re s t  ra te s , o r  m a tu r it ie s . A n  

a c c o u n th o ld e r  co n tin u e s  to h a v e  the  sam e  a c c o u n t 

in  tho  c o n v e rte d  sto ck  a sso c ia t io n  as h e  h a d  b e fo re  

th e  co n ve rs io n  in  the m u tu a l a sso c ia t io n . T h e  o n ly  

d iffe re n c e s  a re  w ith  resp ec t to v o t in g  a n d  l iq u id a ­

t io n  ’ ig h ts .

I n  a  co n v e rte d  stock  a sso c ia t io n , e x c lu s iv e  v o t in g  

r ig h ts  a re  in  the  s to ck h o ld e rs  u n le ss , in  the  ca se  o f 

S ta te -c h a rte re d  sto ck  a sso c ia t io n s , S ta te , la w  re q u ire s  

o th e rw ise . T h is  ch a n g e  in  v o t in g  r ig h ts  h as  o n ly  a  

m in o r  e ffe c t  on  a e c o u n th o ld e rs , s in c e  m ost a c c o n n t-  

h o ld e rs  in  a m u tu a l a sso c ia t io n  s ig n  p ro x ie s  o f  in ­

d e fin ite  d u ra t io n  a t  the  tim e  th e ir  s a v in g s  a cco u n ts  

a ie  o p en ed  a n d  these p e rm it  o ne  o r  m o re  d ire c to rs  o f 

the  a sso c ia t io n  to  e x e rc ise  the  a e c o u n th o ld e rs ’ v o t in g  

r ig h ts .

A  c o n v e r t in g  a sso c ia t io n  m u st c re a te  a  l iq u id a ­

tio n  a c c o u n t  in  a n  a m o u n t e q u a l to th e  n e t w o rth  

o f  the  a sso c ia t io n  a t  the  la te st p ra c t ic a b le  d a te  b e ­

fo re  c o n v e rs io n . F a c l i  e lig ib le , a c c o u n th o ld e r  l ia s  a  

p ro  ra ta  in c h o a te  in te re st in  a  p o rt io n  o f the  l iq u id a ­

tio n  a m o u n t based  on th e  a m o u n t o f  h is  q u a l ify in g  

d ep o s its  o n  tin* e lig ib il i ty  re c o rd  d a te . 11 is p ro p o r­

t io n a te  in te re s t c a n n o t in c re a se , h u t  w i l l  he red u ce d  

b y  a  su b seq u en t d ecrease  in  b is d e p o s it b a la n c e . 

T h e  fu n c t io n  o f t ile  l iq u id a t io n  a m o u n t is to e stab ­

lish  a  p r io r it y  on  l iq u id a t io n , a n d  n o t to  o th e rw ise

HILIIU JOUIi.NAL/MAHCtl 1976 7



* d V

/  re s t r ic t  th e  use o r  a p p lic a t io n  o f a n y  o f the  net 

w o r th  a c c o u n ts  o f th e  c o n v e rte d  a sso c ia t io n . N o  p a y ­

m e n t  to  th e  a c c o u n th o ld e r  w o u ld  be m a d e  e x c e p t 

in  the  ca se  o f a  c o m p le te  l iq u id a t io n  o f th e  a sso c ia ­

t io n . A  m e rg e r  o r  sa le  o f  assets in  w h ic h  sa v in g s  a c ­

c o u n ts  a n d  o th e r  l ia b i li t ie s  a re  a ssu m e d  b y  the  s u r v iv ­

in g  a sso c ia t io n  w o u ld  n o t be v ie w e d  as a  co m p le te  

l iq u id a t io n  fo r  ib is  p u rp o se , a n d  th e  l iq u id a t io n  

a m o u n t w o u ld  be a ssu m e d  b y th e  s u r v iv in g  a sso c i­

a t io n .

A  c o n v e r t in g  a sso c ia t io n  m u st e n te r  in to  a n  a g re e ­

m e n t w ith  the H o a rd  th a t , f o r  a  3 -ye a r p e rio d  fo llo w ­

in g  c o n v e rs io n , no  c o m p a n y  engaged  in  a n  u n re la te d  

b u s in ess  a c t iv i t y  sh a ll be p e rm itte d  to  a c q u ire  c o n ­

tro l o f the  a sso c ia t io n . A  s im ila r  c h a r te r  p ro v is io n  

w ith o u t  th e  3 -y c a r  t im e  p e rio d  is o p t io n a l fo r  S ta te -  

c h a r te re d  a sso c ia t io n s  a n d  m a n d a to ry  fo r  F e d c r a ls . 

T h e  c h a r te r  p ro v is io n  a lso  m a y  p ro v id e  fo r  a m e n d ­

m en t o n ly  by a fa v o ra b le  vo te  o f  75 p e rc e n t o f  the 

to ta l vo te s e lig ib le  to be ca s t .

M a n a g e m e n t e m p lo y m e n t r o u t ia c t s  a n d  q u a lif ie d  

s to ck  o p tio n  p la n s  a lso  m a y  be a d o p te d  a t  th e  m eet­

in g  at w h ic h  the  co n v e rs io n  p la n  is vo te d .

3 . P r o x y  S ta te m e n t . T h e  c o n v e rs io n  re g u la t io n s  

c o n ta in  e x te n s iv e  d isc lo s u re  re q u ire m e n ts  fo r  p ro x y  

s ta te m e n ts  used to o b ta in  a p p ro v a l o f p la n s  o f  c o n ­

v e rs io n . N o  p ro x y  s ta te m e n t , fo rm  o f p ro x y  o r  o th e r 

p ro x y  s o lic it in g  m a te r ia l m a y  be used  u n t il  its use  

l ia s  been a u th o r iz e d  b y  t iie  H o a rd . D is c lo su re  in ­

c lu d e s  a  s u m m a ry  o f th e  p la n  o f c o n v e rs io n , use 

o f  p ro cee d s fro m  the sa le  o f the  s to r k , a d e sc r ip t io n  

o f  th e  b u sin e ss o f the  c o n v e r t in g  a s so c ia t io n , in fo r ­

m a t io n  c o n c e rn in g  the  q u a l if ic a t io n s , re m u n e ra t io n  

a n d  t ra n s a c t io n s  w ith  its  d ire c to rs  a n d  n U ic r rs , a n d  

fu ll  a u d ite d  f in a n c ia l  .sta tem ents.

4 . N o t ic e  R e q u ir e m e n ts . A n  a sso c ia t io n  c o n s id e r­

in g  th e  a d o p tio n  o f a  p la n  o f co n v e rs io n  is re q u ire d  

to m a in ta in  th is  co n s id e ra t io n  on a c o n f id e n t ia l b asis . 

P ro m p t ly  a f te r  a d o p tio n  of a p la n  o f co n v e rs io n  by  

its  h o a rd  o f d ire c to rs , a c o n v e rt in g  a sso c ia t io n  is 

lv q n i ’ ed  to n o t ify  its  m e m b e rs  o f the  a c t io n  b y  pub  

lis h in g  a n o tice  in  a n e w sp a p e r  o f g e n e ra l c i r c u la ­

tio n  in  e a ch  c o m m u n ity  in  w h ic h  it h a s  an  o f i ir e , 

o r  b y  m a il in g  a  le t te r  to e a ch  m e m b e r. T h e  a sso c ia ­

t io n  a lso  m a v  issue a p ress re lease  w ith  resp ect to 

th e  a c t io n . T h e  a sso c ia t io n  a lso  is re q u ire d  to h a v e  

a  co p y  o f its  p la n  a v a ila b le  fo r  in sp e c tio n  by its 

m e m b e rs  a t  e a c h  o f its  o f lic e s . A f te r  f i l in g  its  co n ­

ve rs io n  a p p lic a t io n  w ith  th e  H oard  a n d  b e in g  a d ­

v ised  th a t Its  a p p lic a t io n  is  no t m a t e r ia l ly  in c o m ­

p le te , the  a sso c ia t io n  is th e n  re q u ire d  to  p u b lis h  a 

n e w sp a p e r  notice , in  e a ch  c o m m u n ity  w ith  resp ect 

to  the  f i lin g  o f its  a p p lic a t io n . T h e  n o t ic e  m u st sa y  

th a t w r itte n  co m m e n ts  fro m  m e m b e rs  o n  th e  p la n  

o f co n v e rs io n  w il l  be co n s id e re d  b y  thu b o a rd  i f  

f ile d  w ith in  2 0  business d a ys .

5 . O f fe r in g  C i r c u la r s .  T h e  f in a l o f fe r in g  c ir c u la i  

fo r  the  su b sc r ip t io n  o ffe r in g  a n d  th e  f in a l o ffe r in g  

c i r c u la r  fo r  a n y  p u b lic  o f fe r in g  o r  p r iv a te  d is t r ib u ­

tio n  o f u n su b sc r ib e d  sh a res  m u st be d e c la re d  e ffe c ­

t iv e  by  the  H o a rd  b e fo re  its  use. T h e  o ffe r in g  c ir c u ­

la r s  m u st c o n ta in  s u b s ta n t ia lly  the  sa m e  in fo rm a t io n  

re q u ire d  fo r  thu p ro x y  s ta te m e n t a n d  m a y  be in  a  

“ w ra p a ro u n d "  fo rm  w ith  th e  p ro x y  s ta te m e n t a t ­

ta ch e d . T h e . o ffe r in g  c ir c u la r s  a lso  m u s t p ro v id e  c e r­

ta in  a d d it io n a l in fo rm a t io n  as to th e  o f fe r in g . A  f in a l 

c i r c u la r  fo r  the  su b sc r ip t io n  m u st a c c o m p a n y  o r  p re ­

ced e  each  o rd e r  fo rm  fo r  p u rc h a se  o f sh a re s  in  the  

su b sc rip tio n  o ffe r in g .

G. P r ic in g . T h e  p ro x y  s ta te m e n t m u st set fo rth  an  

e stim a ted  su b sc r ip t io n  p r ic e  o r  p r ic e  ra n g e . T h e  

ran g e  sh o u ld  n o rm a lly  be no  m o re  th a n  15 p e rcen t 

ab o ve  a n d  b e lo w  the a ve ra g e  o f the. m in im u m  a n d  

m a x im u m  p r ice s  in  the  ran g e . T h e  H oard  re v ie w s  the 

p r ic e  in fo rm a tio n  in  c o n s id e r in g  w h e th e r  to g ive  a p ­

p ro v a l to the  co n v e rs io n . In  ib is  c o n n e c t io n , the  re g u ­

la t io n s  p in v id e  g u id e lin e s  fo r  the  in d e p e n d e n t a p ­

p ra is a l th a t the  c o n v e n in g  a sso c ia t io n  m u st (ile  as the 

basis fo r  the  d e te rm in a t io n  o f p ro  fo rm a  m a rk e t  v a lu e .

A  m a x im u m  su b sc r ip t io n  ju ic e  m u s t be Stated on 

e ach  o rd e r fo rm  used  in  th e  su b sc r ip t io n  o ffe r in g .

T h is  p r ic e  m ust be w it h in  the p r ic e  ra n g e  sta te d

in  the H o a rd ’s a p p ro v a l o f the  p la n  o f co n v e rs io n . 

I f  e i.h e i  the  m a x im u m  .su b scrip tio n  p r ic e  o r  the  

a c tu a l su b sc r ip tio n  p r ic e  is not w it h in  ib is  ra n g e , 

the  a sso c ia t io n  m u st o b ta in  a n  a m e n d m e n t to the  

H o ard 's  a p p ro v a l. H e fo rc  h a v in g  its  l ir ia l  o ffe r in g  

c i r c u la r  d e c la re d  e ffe c t iv e  by the H o a rd , a n  a sso c ia ­

tion  m a y  be re q u ire d  to p ro v id e  a n  u p d a te d

a p p ra is a l .

Huaiimn:, Up

S a lc -o f-s to ck  co n ve rs io n s  are. a w o tk a b le  a n d  d e ­

s ira b le  o p tio n  fo r  c e r ta in  a sso c ia t io n s . T h e r e  a rc  

so u n d  p u b lic  p o lic y  reaso ns fo r  a llo w in g  th is  ch o ic e . 

S a lc -o f-s to ck  co n ve rs io n s  a re  p ro c ee d in g  u n d e r  c a re ­

fu l an d  e x te n s ive  re g u la t io n  by the  H o a rd . T h e s e  

re g u la t io n s  a re  su ff ic ie n t to p re v e n t w in d fa l ls  to

a c e o u n ll io ld e rs , m a n a g e m e n t , a n d  in v e s to rs . N o  a s­

so c ia t io n  th a t p re fe rs  to re m a in  a  m u tu a l is b e in g  

fo rced  to c o n v e rt . M o st m u tu a l a sso c ia t io n s  w il l  

c o n t in u e  as m u tu a ls . T h e r e  is no  need  fo i a n y  s ta tu ­

to ry  lim ita t io n  on the n u m b e r  o f co n v e rs io n s  w h ic h  

th e  H o ard  m a y  a p p ro v e . «

rriLllQ JOUnflAL/MAKCH l'J/o
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J u l i u s  J. Brecht, D i r e c t o r
r̂̂ -r0a:'/i73-ior>-'S> Srr3̂ fl.kiJu Kfcs i

.

P o u c n  d  •
Juneau, Alaska 9931.1

* — 3 3 n ^ n ? d $ * c *
C o u n s e l  to National A3scci«‘,ti--.r o f  Savings and loan Supervisors 
I ajn pleased to respond to the n..oort you received chat stock 
c o n ^ r s i o n s - h a d  provided a means fc-'-r organised crime to acquire 
c o n trol of savings and loan associations.

Baa ad. ;:con my experience, I can slots flatly that; (1) I 
ha v e  r.o knowledge of any such development o c c u r r i n g  at any time

wrrTtort^of^-Tmy-Trrst.f't=. •.t±c*rar** •’ “
~ c e r t a i n " M i " d m o  ~sncbT'cI'rctenstan'ce'Tshsnarl'seri *sIi»co ' cI;sT'dany 
1 9 5 0‘s when I took an active .interest in this subject matter, 
a n d  {3} that such a circumstance coaid not occur under the 
'.federal rules and regulations now* in effect respecting savings 
and loan stock conversions.

On the latter point, I would refer y o u  to S563b.3(c) of 
the Rules a n d  Regulations for Insurance'of Accounts issued by 
the Federal Savings .and Loan Insurance Corporation. That 
regulation i» captioned " r e m u r e d - p r o  visions in plans o f  
conversion". It provides-, in pertinent part, as follows; "The
Plan, o f  Conversion s h a l l  provide for an eligible record
date wh i c h  shall not be los3 than 90 days pri o r  to the date
o.C adoption or the plan b y  the converting insured .institution’s 
B o a r d  of Directors. „ . The import of language- last quoted is
that those eligible to purchase stock i s s u e d’in connection 
w i t h  a conversion are those with funds on deposit n o t  less 
than 90 days before the Board of Directors adopts the plan of: 
conversion and as a consequence gives the first public notice 
o f  the intention of the institution to convert.

-••-c

Very truly y o u r s ,

FP.G: jh

/ y (
\  I

/ V \  ‘ \ {
F r a n k  R . G a i l o r
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7iI7 7VCT’’70  ̂ T7raOHX2TB-T H B ^ > > f n ? I S :rHrtTOH"OF“TrrS '5AVINGS''knti"XOA^

D I V ISION TO A P P R O V E  T H E  CONVERSION O ?  A  M U T U A L  SAVINGS A N D  L O A N  

A S S O C I A T I O N  T O  A  STOCK O W N E D  A S S O C I A T I O N

T h e  General A s s e m b l y  o f  No r t h  Carolina enacts:

Section 1. A  n e w  S54A-4 o f  the General S t a tutes i s - e n a c t e d  

to r e a d  as follows:

<’u5'SA*-4. C o n v e r s i o n  o f  a  M u  trial S a v i n g s  a n d  laaii A s s o c i a t i o n  •
•; ;' »Ŵ I53SK»;->"rvr:xrj*.u.tJ-pi. jh.> . . ■ > ..— ; " ~r .■ v ■11 :■ *■ •.-.■■ ■:i.1 v-v ■•■"■ - *«p^wy; ■--   -----—   . ■.—  ■

t o  a  Stock: O w n e d  S a v i n g s a n d  L o a n  A s s o c i a t i o n . T h e  A d m i  n i s t r a t o  .ryo r • - -  - 

j ->• • •- ̂ c n r ^ r n t t r # * ^  a vlTi 5^**^trn d'^lbcirr^ zzoc::\yt± ari~?i:o^

•.Li. ■*'

(1) T h o  c o n v e r s i o n  shall neither impair the 

c a p i t a l  o f  the converting association

rAa- 4 r -x

V) ■'c c h t i n t o  see.” : y  ;r--;

, ., , ,  w r.'y  »• .• j ;v *«„ ^ - ,v > t» w » ' * * e i^ v •:•nr'

s a f e  anti p r o o e r  o p e r a t i o n s .  -■• • --• ;■ /'-.• •

i ■ . ' •'>:•<>• -v iabiliit5X»s>- "dujl I<Vvtii>us.~ an'-i •v !• •

, ,-c;r.- (>£r. On/~l>erSOn:.r tO r.tUjev.COU V e r t i

^ o u w ^ ^ v  <w > v.>— a^AWN^Ay Ay / j i . v  *>*r-w-.i

- a s s o c i a t i o n  shall not be altered, as .a _•.....
i , • ■ -.'j.jw î'vxi.ertijv’'1 ;••■.*?•..- ^ C ‘->,̂ 3 a - ! ' - ' - v ■-•■!»»'vy, * • ' ■ ' * » . •>Kv..*-'‘. V y y i f f ' Y sv-v*• .-KV &££*£# ft -^Vt f. *Zt7X+M a >rU"**-r. k~u ' i r .u
! . . r e sult of its conversion..

i • : . (3);-i .The>.conive-rsion- shall b e  fair and equitable.--. ••' : ' l .-■ -■

. • -.' . t o  •,all..:r«isibers;:.and. ninployees o f  tiip. c o n v e r t i n g ' .....  t:..-»v;|,'::ih

;Jiy'w\<r».‘.‘»'V>,.
f--— -~. • ;!r--!hfv,‘e  *»".<•>

...served b y .. the . converting assoc i a t i o n  and the.

m
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Citizens o f  N o r t h  Carolina in general sha l l

j-—

not .be a d v e r s e l y  a.cfooted by the c o n v e r s i o n .  

( j ^ ' ^ ' ^ l J o h ' v e r i i T o n ^ o r ^ a n a s s a c z a c i ^ n ^ T i a T l ^’o ^ r v ’lDe"

a c c o m p l i s h e d  p u r s u a n t  to  a p l a n  a p p r o v e d  b y

a n d  fair d i s c l o s u r e  an affirmative vote

'■"' "'•'' O h " 5.1 p e r c e n t  o f  the tbfcaX~votes' which'   “

me m b e r s  o f  the c o n verting association, are 

. e l i g i b l e  a n d  e n t i t l e d  to cast.

(G) T h e  p l a n  o f  c o n v e r s i o n  s h a l l  p r o v i d e  t h a t :

a, a l l  s h a r e s  o f  s t o c k  i s s u e d  i n  c o n n e c t i o n

w i t h  the c o n v e r s i o n  shall be made a v a i l a b l e  

to the m e m b e r s  o f  the c o n v e r t i n g  a s s o c i a t i o n .

I . a u n i f o r m  date shall be fixed by the 

A d m i n i s t r a t o r  for determination of the

.members to w h o m  s t o c k  s h a l l  b e  m a d e  

a v a i l a b l e .

j • j^«6»iw»wa^J»waW - . - . v , v . _  and e«jtn tab le - by-'thc’-Adnd iristrattor •anef'"- — ............. • - - - • . ,

fully d i s c l o s e d  to the m e m b e r s  of the 

] c o n v e r t i n g  association.
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S e c t i o n  2...§5<bY-i o f  t h e  G e n e r a l  S t a t u t e s  i s  anxinued b y  s t r i k i n g
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J u l i u s  J. B r e c h t ,  D i r e c t o r  
D i v i s i o n  of B a n k i n g  a n d  S e c u r i t i e s  
P o u c h  D
Juneau, Alaska 99811

Re: S t o c k  S a v i n g s  and L o a n  A s s o c i a t i o n s

Dear Mr. Brecht:

This is in response to e request of last Friday 
for the views of the National Association of State 
Savings and Loan. Supervisors, 1/ with respect to 
stock savings and loan associations. The National 
Association of State Savings and Loan Supervisors 
("NASSLS") does not as a natter of policy take posi­
tions on the desirability of legislation pending in 
the several states. It, therefore, neither supports 
nor opposes the provision of authority for stock

1/ The members of the National Association of State 
Savings and Loan Supervisors regulate state 
chartered savings and loan institutions in the 
several states and territories. They supervise 
approximately 2900 institutions having assets in 
excess of $140 billion. The officers of the 
Association are R.J. McMahon, President of the 
Association and Commissioner of Savings and Loan 
Associations, Wisconsin; Richard J. Francis,
First Vice President of the Association and 
Commissioner of Finance, Michigan; and Alvis J. 
Vandygriff, Second Vice President and Commissioner 
of Savings and Loans, Texas.



Julius J. Bracht
February 14/ 1973
Page Two

savings and loan associations under Alaska law. As the 
General Counsel of NAS5L5, X am, however, pleased to digest 
and provide materials which we have assembled on this sub­
ject. They follow.

Thirty states have stock savings and loan associations 
(“stock S&LAs"). In recent years, Florida, New Jersey,
North Carolina, Tennessee, and Wisconsin, have authorized 
stock S&LA's. This year, the legislatures of not only 
Alaska, but also, Maryland, Alabama, Missouri, and West 
Virginia will consider stock S&LA legislation. In 1973, the 
Congress provided authority for Federal S&LA's (all of which 
theretofore were mutually owned) to convert to stock S&LA 
form of ownership. 2/ Pursuant to that authority 32 mutual 
S & L A’s have, with the approval of their respective members 
and the Federal Horae Loan Bank Board ("FHL3B") converted to 
stock form of ownership. At December 31, 1976, there were 
732 stock S&LA's operating in the several states with aggre­
gate assets of $86.7 billion. On that date, stock S&LA's 
held 22.1 percent of the total assets of all S&LA's.

From time to time there have been charges that S&LA'3 
of the st.ock form involve a higher element of risk to the 
safety of depositors' funds and, therefore, require more 
careful general supervision. We are not aware of any defini­
tive empirical L>asi3 for these assertions. We suspect that 
Professor Hestor may have accurately portrayed the situa­
tion. In his report, which was released by the FHLBB in 
1960, he concluded:

"... for a number of reasons, theory lends precious 
little insigh'', into expected differences between 
stock and mutual associations. It is likely that 
stock associations will be more aggressive than 
mutuals in exploiting opportunities. It seems 
plausible that stock associations should be observed 
to grow faster and taka more risks..."

2/ 12 U.S.C. 1 7 2 5 (j)(3).



Juliu3 J. Brecht, Director
February 14. 1973
Page Three

P r o f e s s o r s  Sing'nain a n d  P e t t i t ,  too, w e r e  w o n t  t o  g o  
b e y o n d  t h e o r e t i c a l  g e n e r a l i s a t i o n  in a t t e m p t i n g  to  d i f f e r­
en t i a t e  b e t w e e n  t h e  p e r f o r m a n c e  a n d  r i s k s  o f  s t o c k  a n d  

m u t u a l  S&LA's:

"Key differences include the p o ssibility of 
obtaining capital gains in the stock sector, 
differences in the way control is exercised, 
possiolc differences in retirement ages, possible 
differences in nepotism, differential ability to 
raise new capital, possible danger o; undue 
emphasis on short run profits in the stock sector, 
differential ability to retain management personnel 
(stock o p t i o n s ) , and differential willingness and 
ability to merge. In our judgment none of these 
factors should be very important in the aggregate, 
but when the effects of all of them are added up 
the net effect should be to cause the stock sector 
to (1) exhibit the faster rate of growth, (2) be 
somewhat more profitable in the long run, (3) 
possibly have lower cost ratios when other factors 
are held constant, but (4) show up as somewhat 
riskier than mutuals..." "Effect of Structure on 
Performance in the Savings and Loan Industry",
Study o f the S a v ings and L o a n In d u s t r y " , prepared 
tor the FHLBB, Vol7 III, p. 1262.

The most recent empirical stucy of the comparative p e r­
formance of stock and mutual S&L A's was prepared by Donald 
M. Kaplan, Director of the Office of Economic Research of the 
FIILDB. It found that " (3) took chartered associations are 
more profitable than mutuals...".

It may be of interest to note that in those states in 
which State chartered associations predominate, the lawu 
provide for stock S&LA's. California, Ohio and Texas (which . 
respectively rank 1, 4 and 6 among the states in S&LA assets) 
provide for stock associations; in those states, S&LA's are 
the prevalent form of S&LA. This condition permits the 
legislatures of those states to influence the availability of 
mortgage credit, specifically, and consumer protection, 
generally, through their control of legislation affecting 
State S&L'-s.
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Julius J. Brecht, Director 
February 14, 1978 
Page Four

I trust this will prove helpful and hope you will feel 
free to call on NASSLS or rae should you wish further assis­
tance.

Very truly yours,

National Association of State 
Savings and Loan Supervisors

Frank K. Gailor, Esq. ,y/rof 
General Counsel U

cc: NASSLS Directors

FRG/aw



S t a t e s  w h i c h  h a v e  a u t h o r i z e d  s a v i n g s  a n d  loan a s s o c i a t i o n s  

to i s sue n e g o t i a b l e  o r d e r  o f  w i t h d r a w a l .

C o n n e c t i c u t
M a i n e
M a s s a c h u s e t t s  
h e w  H a m p s h i r e  
R h o d e  I s l a n d  
V e r m o n t  
W i s c o n s i n  *

* O n l y  s t ate c h a r t e r e d  a s s o c i a t i o n s  p e r m i t t e d .



Fe b r u a r y  18, 1978

Mr. Joseph H. McKinnon 
Pouch V
Juneau, Alaska 99811 

Dear Mr. McKinnons

We appreciate the courtesy that was extended to us 
last Wednesday by you and the committee in regards to 
House Bill No. ?03.

Enclosed are some suggestions in regards to this b'll, 
which I feel are necessary for an association to operate 
efficiently.

If we can be of further assistance, please do not 
hesitate to contact us.

Si no&relyj /  \

 -

Eddie J. 'TUrner 
1331 W. 2oth.\ St. #10 
Anchorage, Alaska 99503 
Phone: #279-2962



Deletes (banking and savings)
Substitute: savings and loan

Sec. 4. AS 06.30.035 Line 19 Page 3

The amount of the expense fund should be defined, 
either by a dollar amount or percentage of capitalization.

Sec, 4 AS 06.30.035(n) Lines 9 thru 15 Page 7 
•

This subsection should be deleted. The appropriate 
place for securities regulation is in the Alaska 
Securities Act (AS 45.55).

Sec. 7 AS 06.30.060(b) Lines 1 thru 4 Page 10
A S

The subscription requirements should be modified to read 
as follows 1

(1) in communities having less than 2 5 , 0 0 0 Inhab­
itants, the minimum sum of $ 5 0 0 ,0 0 0 ?

(2) in communities having between 2 5 , 0 0 1  and
100,000 Inhabitants, the minimum sum of $1,000,000? and

(3) In communities having 100,001 or more inhab­
itants, the minimum sum of $2,000,000.
Such subscription requirements coincide with the federal 
requirements. See FHLBB, FSLIC Outline of Information (in 
support of Application for Insurance of Accounts),

Sec. 8 AS 06.30.060(e) Line 1 Page 10

The amount of the expense fund should be defined, 
either by a dollar amount or percentage of capitalization.

Sec 5 ASS06.30.040(b)(4) Line 29 Page 7

Should reads (4) the holding of an annual meeting of the 
association and method of notification of m e m b e r s ; however, 
the time and place of it may be set by resolution of the 
directors of the association.

Sec. 12 AS 06.30.105(d) Line 21 Page 13

Deletes (Any number)
Substitutes A majority

Sec. 3. AS 06.30.030 Line ?7 Page 1



Delete: (If authorized by vote of the members the directors 
may elect all directors.)
Substitute: The Board of Directors may fill vacancies 
occurring on the board, such appointees to serve until the 
next annual meeting of the members.

Sec. 19 AS 06.30.295 Line 21 Page 17

Delete: (security)
Substitute: account

Sec. 21 AS 06.30.335(a) Line 17 Page 18 

Add two sentences in the beginning.
Each association shall be operated from the home office in 
the state. All branch offices and agencies shall be subject 
to dlreotlon from the home office.

Sec. 24 AS 06.30.445(a) Lines 18 thru 27 Page 21

Delete complete paragraph.
Substitute: A savings and loan association shall establish
and maintain a general reserve account for losses and other 
n et worth accounts adequate to assure solvency of the 
association.

At the annual closing date_following the anniversary 
of its certification of authority..arid sach_annual..closing 
date thereafter, the.general reserve, shall have_,an_amount 
fixed bv regu lation.

The regulation shall fix the required minimum amount
of general reserve a c c ounts gf t.be. association., The
regulation shall provide a uniform schedule of minimum 
levels to be reached during the first 20 or more years of 
a n association's operation for the purpose of achieving 
an orderly accumulation of the general reserve account,

An association may establish reserve accounts, In 
addition to the general reserves, as ltsbnard of directors 
may authorize, and make transfers to and charge such 
r eserve-accounts.

The department may permit an association to cure a 
deficiency in its general reserve account by requiring the 
board of directors of the association to earmark earned 
surplus, voluntarily pledged savings accounts of a mutual 
association, or capital surplus or stated capital of a 
stock association, as part of its general reserve account 
in the amounts needed to cure the deficiency. Amounts so 
earmarked shall be held for the same purpose as the 
general reserve to the extent the earmarked amounts are 
needed to maintain the required reserve account level.

Sec. 15 AS 06.30.140 Line 1 Page 15



Sec. 24 AS 06.30.445(c) Line 7 thru 11 Page 22

Delete sentences (Whenever the aggregate of the general 
reserves, surplus and other reserve accounts, except 
those allocated for specific losses, exceed 12 per cent 
of the amount of members' savings of an association, 
the credits to the general reserve or surplus account as 
set out in (a) of th_.s section are not required.)

Sec. 2? AS 06.30.500(1) Line 2 thru 4 Page 24

Deletes ($75*000 on a single family dwelling or $100,000 
on a multiple family dwelling or other improved realty) 
Substitutes The amount designated by FSLIC regulations 
on a single family dwelling, or per dwelling unit for not 
more than b families in the aggregateT

Sec. 27 AS 06.30.500 Line 27 Page 23

Deletes (unencumbered)
The referenceto "unencumbered" in this section should 
be deleted, in that it raises questions as to what creates 
an encumbrance. Assessments? Easements? Patent reservations?

Sec. 28 AS 06.30.500(a)(1) Line 26 Page 25

Deletes ($75,000)
Substitutes the amount designated by FSLIC regulations

Sec. 44 AS 06.30,910(22} Page 119 of existing statutes

Deletes (Judicial district in which the home office of an 
association is located;)
Substitutes "regular lending area" means the State of Alg.nka; 

Sec. 11 AS 06.30.090 Line 21 and 24 Page 11 

Deletes (of the home office)

Sec. 27 AS 06.30.500(7)(A) Line 13 Page 25 

Deletes (21 years)
Substitutes 2 years beyond the maturity of the loan

Sec. 27 AS 06.30.5C0(7)(B) Line 1 5 Page 25

Deletes (70)
Substitutes 80

Sec. 6 AS 06.30.045(b)(2) Line 10 Page 9 

Deletes (Individual)



Memorandum

T o : F i l e  No. A -4 9 6 9 /P e n in su la  S a v in g s  & Loan A ssn .

From : RED
,  «« 

k

D a te : F e b ru a ry  8 , 1978

R e : Recommended changes to  HB703

S e c t io n  4 .

AS 0 6 . 3 0 . 0 3 5 ( d ) ( 1 )  sh o u ld  be r e v is e d  to  re a d  as

f o l lo w s :

(d) The in c o rp o ra to r s  s h a l l  subm it to  the  
departm ent

(1) An a p p l ic a t io n  f o r  a p p ro v a l s ig n e d  by
a l l  o f  th e  i n c o r p o r a t o r s . . . .  '

• •

The p re s e n t  r e fe re n c e  to  "commencing b u s in e s s "  i s

more a p p ro p r ia te  AS 0 6 . 3 0 . 0 4 5 ( a ) ,  and a second re fe re n c e  in

AS 0 6 . 3 0 . 0 3 5 ( d )  c r e a te s  a m b ig u ity .

AS 0 6 . 3 0 . 0 3 5 (d) (1 ) (D) ( i )  sh o u ld  d e le te  re fe re n c e

to  "and th e  amount o f  th e  expense  fu n d ,"  in  t h a t  the  amount

w ould  be then  undeterm ined  under AS 0 6 . 3 0 . 0 6 0 ( e ) .

The f i r s t  se n te n ce  o f  AS 0 6 . 3 0 . 0 3 5 ( f )  sh o u ld  re a d

as  f o l lo w s :  "The dep artm ent s h a l l  n o t i f y  th e  in c o rp o ra to r s
u

w it h in  30 days o f  i t s  d e c is io n  on an a p p l ic a t io n  f o r  a 

p roposed a s s o c ia t io n ."  A l t e r n a t i v e l y ,  th e  f i r s t  se n te n ce  

may be d e le te d , in  t h a t  i t  i s  n o t needed in  l i g h t  o f  th e  

re m a in in g  p r o v is io n s  o f  t h a t  s u b s e c t io n .

A new su b p arag rap h  (5 ) sh o u ld  be added to  AS 

0 6 . 3 0 . 0 3 5 ( g )  to  re a d  in  su b s ta n ce  as  fo l lo w s :  "T h a t any
J

p e rso n  may f i l e  w r i t t e n  o b je c t io n s  to  a p p ro v a l o f  th e  a s s o c i ­

a t i o n ' s  a p p l ic a t io n  w it h in  30 days a f t e r  p u b l ic a t io n  o f  

n o t i c e . "  Such p r o v is io n  w i l l *  a d v is e  th e  p u b l ic  o f  t h e i r  

r ig h t s  p u rsu a n t to  AS 0 6 . 3 0 . 0 3 5 ( j ) .

AS 0 6 . 3 0 . 0 3 5 ( i )  (4) s h a l l  be d e le te d . I t  i s  un­

r e a l i s t i c  to  presum e t h a t  any s u b s c r ip t io n  am ount, e i t h e r



s a v in g s  o r  c a p i t a l ,  would be p a id  by any in v e s t o r  a t  such

e a r l y  s ta g e s  o f  th e  fo rm a tio n  and o rg a n iz a t io n  o f  an a s s o c i­

a t io n .

AS 0 6 . 3 0 . 0 3 5 (n) sh o u ld  be d e le te d . The s u b s e c t io n  
•*

b e g in s  by r e f e r r in g ' t o  "any o f f e r in g  c i r c u l a r s , "  th en  r e f e r s

to  " th e  in c o r p o r a t o r s ,"  and th e n  goes on to  r e f e r  to  "th e

n o t i c e " ;  th e  s e c t io n  i s  a hodgepodge o f  u n re la te d  it e m s . No

" o f f e r in g  c i r c u l a r s ,  p ro sp e c tu se s  o r  o th e r  m a t e r ia ls  a re

r e q u ir e d , s ee AS 4 5 . 5 5 . 1 4 0 ( a )  ( 3 ) ,  and any r e fe re n c e s  th e re to

sh o u ld  be d e le te d  as u n n e c e s s a ry . The " a p p ro p r ia te  p la c e "  f o r

• s e c u r i t ie s  r e g u la t io n  i s  in  th e  A la s k a  S e c u r i t i e s  A c t  (AS

4 5 . 5 5 ) ,  and any re q u ire m e n t f o r  " re v ie w  and a p p ro v a l"  o f

o f f e r in g  c i r c u l a r s ,  p ro sp e c tu se s  o r o th e r  m a t e r ia ls  must
*

a w a it  r e p e a l o f  AS 4 5 . 5 5 . 1 4 0 ( a ) ( 3 ) .  L ik e w is e ,  th e re  i s  no 

" n o t ic e "  re q u ire d  to  accompany any s o l i c i t a t i o n  o f  s a v in g s  

o r s to c k  s u b s c r ip t io n s ,  much le s s  any " p r o v is io n s  o f  t h is  

s e c t io n "  w h ich  r e f e r s  to  any such  " n o t ic e " .  The departm ent 

a lr e a d y  has a u t h o r i t y  to  o rd e r  th e  in c o rp o ra to r s  to  cease  

"p ro ce e d in g  u n la w f u l ly , "  see  AS 0 6 . 0 5 . 0 0 5 ( 4 ) ;  i t  i s  hard  to  

p e r c e iv e  why th e  d ep artm ent may need a d d it io n a l  powers to 

o rd e r  th e  in c o rp o ra to r s  to ce a se  "n o t a c t in g  in  good f a i t h . "
i\

F o r a l l  th e s e  re a s o n s , AS 0 6 . 3 0 . 0 3 5 (n) sh o u ld  be d e le te d .

S e c t io n  5 .

AS 0 6 . 3 0 . 0 4 0  w ith  re fe re n c e  to  b y law s goes w e l l  

beyond th e  u s u a l b y la w  re q u ire m e n ts  f o r  any A la s k a  b u s in e s s  

c o r p o r a t io n , see  AS 1 0 . 0 5 . 1 3 5 ,  o r  f o r  a f e d e r a l  s a v in g s  and 

lo a n  a s s o c ia t io n ,  see  12 CFR § 5 4 4 . 5 ;  in d e e d , th e re  a re  no 

lay law  re q u ire m e n ts  f o r  A la s k a  s t a t e  co m m erc ia l banks under 

AS 0 6 . 0 5 .  A c c o rd in g ly , AS 0 6 . 3 0 . 0 4 0 ( b )  sh o u ld  be d e le te d , 

in  t h a t  many o f i t s  p r o v is io n s  in f r in g e  on management o r 

bo ard  o f  d i r e c t o r  d i s c r e t io n ,  a re  s u b je c t  to  c o n s ta n t , i f  

no t d a i l y ,  ch an g e , and may w e l l  co n ce rn  c o n f id e n t ia l  in f o r -



m a tio n . H ow ever, th e re  sh o u ld  be some p r o v is io n  added to  

AS 0 6 . 3 0 . 0 4 0 ( a )  w it h 'r e f e r e n c e  to  amendment o f  th e  b y la w s .

See AS 1 0 . 0 5 . 1 3 5 .  '

S e c t io n  6 .
li

The second se n te n ce  o f  AS 0 6 . 3 0 . 0 4 5 ( a )  sh o u ld  be 

d e le te d . T h is  i s  a v e r y  s t i f f  p e n a lty  w h ich  tu r n s  on i n t e r ­

p r e t a t io n  o f  a v e ry  vague co n cep t o f  w hat i s  o r  i s  n o t 

" in c id e n t a l "  to  commencement o f  b u s in e s s .

R e fe re n c e  to  " s a v in g s  s u b s c r ip t io n s "  sh o u ld  be 

d e le te d  from  AS 0 6 . 3 0 . 0 4 5 ( b ) ( 1 ) ( A ) .  See comments to  

AS 0 6 . 3 0 . 0 6 0 ( h ) .

The re fe re n c e  to  " in d iv id u a l"  sh o u ld  be d e le te d  

from  AS 0 6 . 3 0 . 0 4 5 ( b ) ( 2 ) .

S e c t io n  7 .

The s u b s c r ip t io n  re q u ire m e n ts  sh o u ld  be m o d if ie d  

to  re a d  as f o l lo w s :

" ( 1 )  in  com m unities h a v in g  le s s  th an  25 ,0 00  in h a b ­

i t a n t s ,  th e  minimum sum o f  $ 5 0 0 ,0 00 ;

(2) in  com m unities h a v in g  between 2 5 , 0 0 1  and

100 ,000 in h a b i t a n t s ,  th e  minimum sum o f  $ 1 , 0 0 0 , 0 0 0 ;  and

(3) in  com m unities h a v in g  3 0 0 ,0 01  c>r more in h a b it a n t
c.

th e  minimum sum o f  $ 2 , 0 0 0 , 0 0 0 . "

Such s u b s c r ip t io n  re q u ire m e n ts  c o in c id e  w ith  th e  fe d e r a l  

r e q u ire m e n ts . See FH LBB, F S L IC  O u t lin e  o f  In fo rm a t io n  ( in  

su p p o rt o f  A p p l ic a t io n  f o r  In s u ra n c e  o f  A c c o u n t s ) .

S e c t io n  8 .

The f i r s t  se n te n ce  o f  AS 0 6 . 3 0 . 0 6 0 ( e )  sh o u ld  be 

amended to  re a d  as  f o l lo w s :  " . . . i n  an amount n o t le s s  th a n

t h a t  s p e c i f ie d  by r e g u la t io n s  p ro m ulgated  by th e  d e p a rtm e n t ."  

As p r e s e n t ly  w r i t t e n ,  p o t e n t ia l  in c o r p o r a to r s  have l i t t l e  

g u id an ce  upon w h ich  th e y  may p la n , and th e  d ep artm ent i s



g ra n te d  too  much d is c r e t io n  as to  c re a t io n  o f th e  expense  

fu n d .

S e c t io n  9 .

The f i r s t  se n te n ce  o f  AS 0 6 . 3 0 . 0 6 0 ( f )  sh o u ld  be 

amended to  re a d  a s  f o l lo w s :  " . . . m a y  be re p a id  p ro  r a t a

a c c o rd in g  to  amounts c o n t r ib u te d  by c o n t r ib u to r s  from  th e  

n e t e a r n i n g s . . . . "

S e c t io n  10 .

AS 0 6 . 3 0 . 0 6 0 ( h ) ( 2 )  sh o u ld  be d e le te d . An a s s o c ia t io n

i s  r e q u ire d  to  o b ta in  F e d e ra l S a v in g s  and Loan In s u ra n c e

C o r p o r a t i o n  (FSLIC) c o v e r a g e  p r i o r  to i s s u a n c e  o f  a c e r t i f i e s

o f  a u t h o r i t y ,  see  AS 0 6 . 3 0 . 0 4 5 ( b ) ( 4 ) ;  th e  F e d e ra l Home Loan
%

Bank Board (F H L B B ), ag e n t o f  th e  F S L IC , a lre a d y  .r e q u ir e s  

s a v in g s  s u b s c r ip t io n s  in  th e  minimum amount o f  $5GU,000.  More 

im p o r t a n t ly ,  th e  FHLBB a l lo w s  payment o f  such s u b s c r ip t io n s  

a f t e r  th e  a s s o c ia t io n  i s  a llo w e d  to  commence b u s in e s s ; a g a in , 

i t  i s  u n r e a l i s t i c  to  presum e th a t  any in v e s t o r  w ould  d e p o s it  

s a v in g s  in  an a s s o c ia t io n  p r io r  to  i t s  r e c e ip t  o f  a c e r t i f i c a t e  

o f  a u t h o r i t y  o r p r io r  to  i t s  "open ing i t s  d o o rs" fo r  b u s in e s s .

Se c t io n  1 1 .

The r e fe r e n c e  to  "o f  th e  home o f f i c e "  sh o u ld  be 

d e le te d  in  th e  p ream ble  and s u b s e c t io n  (1) o f  AS 0 6 . 3 0 . 0 9 0 .

The second re fe re n c e  to  " o f  th e  home o f f i c e "  in  AS 0 6 . 3 0 . 0 9 0 ( 1 )  

sh o u ld  be changed to  "o f  the  a s s o c ia t io n ."  F u r t h e r ,  i t  

a p p e a rs  more a p p ro p r ia te  t h a t  th e  s e c r e t a r y  s ig n ,a s  opposed 

to  any "two o f f i c e r s , "  th e  n o t ic e  o f  p u b l ic a t io n ,  see  AS 

@ 6 . 3 0 . 0 9 0 ( 1 ) ,  and p e rh ap s th e  "two o f f i c e r s "  r e f e r r e d  to  in  

AS 0 6 . 3 0 . 0 9 0 ( 2 )  sh o u ld  be s p e c i f ie d  as  th e  p re s id e n t  and 

s e c r e t a r y .

S e c t io n  14 .

AS 0 6 . 3 0 . 1 1 5 ( c )  sh o u ld  make e x c e p t io n s  f o r  in s p e c t io n  

p u rsu a n t to  c o u r t  o rd e rs  and p u rsu a n t to  th e  co n se n t o f  th e  

o th e r  member.



(P e rh ap s th e  p r o v is io n  sh o u ld  be d e le te d  in  AS 0 6 . 0 5 . 4 3 5  

a l s o . )  'I

S e c t io n  18 .

AS C C . 3 0 . 2 8 0 ( 7 )  sh o u ld  be amended to  read  as  

f o l lo w s :  " . . . t o g e t h e r  w ith  i t s  i n t e r e s t  in  c o l l a t e r a l  

s e c u r in g  th e  sam e ."

Sec t io n  19 .

The f i r s t  se n te n ce  o f  AS 0 6 . 3 0 . 2 9 5  sh o u ld  be

d e le t e d , and th e  fo l lo w in g  se n te n ce  in s e r t e d :  "O n ly  s a v in g s

a c c o u n ts  s h a l l  be is s u e d , s o ld ,  n e g o t ia te d , o r  a d v e r t is e d
1

f o r  s a le  e i t h e r  to  members o r  to  th e  p u b l ic . "  I  am q u it e  

co n ce rn ed  about th e  d e f i n i t i o n a l  problem s su rro u n d in g  th e  

term  " in v e s tm e n t s e c u r i t y "  in  th e  c o n te x t  o f  f e d e r a l  and 

s t a t e  s e c u r i t i e s  la w s . The second se n te n ce  o f  AS 0 6 . 3 0 . 2 9 5  

sh o u ld  re a d  as  fo l lo w s :  " . . . a n d  th o se  a cc o u n ts  a re  a u th o r iz e d

by th e  F e d e ra l S a v in g s  and Loan In s u ra n c e  C o rp o ra t io n ,"  

in  t h a t  th e  re fe re n c e  to  " in s u re d "  in a d v e r t e n t ly  r a i l s  to  

in c lu d e  a cco u n ts  w ith  b a la n c e s  in  e x c e ss  o f  $ 4 0 , 0 0 0 .  See 1.2 

CFR S§ 5 6 1 . 6 ,  5 6 3 .3 - 1 .

S e c t io n  24 .

R e fe re n c e  to  "m u tu a l"  sh o u ld  be d e le te d  from  th e  

second se n te n ce  o f  AS 0 6 . 3 0 . 4 4 5 ( a ) .

S e c t io n  25 .

The second and t h i r d  se n te n ce s  o f  AS 0 6 . 3 0 . 4 5 5  

r e q u ir e  d iv id e n d s  to  be p a id  o r  d e c la re d  " e q u a l ly ,"  "p ro  

r a t a , "  "a c c o rd in g  to  [ c e r t a i  , r a t e  l i m i t a t i o n s , "  and "on 

th e  w ith d ra w a l v a lu e ."  I t  i s  su g g ested  th a t  th e  a m b ig u ity
i.

c re a te d  by su ch  m u lt itu d e  o f  s ta n d a rd s  may be avo id ed  by 

ch an g in g  the  second se n te n ce  to  re a d : " A l l  s a v in g s  a c c o u n t

h o ld e rs  s h a l l  p a r t i c ip a t e  in  d iv id e n d s  no t e xce e d in g  th e  

r a t e  l im i t a t io n s  p r e s c r i b e d . . . . "

S e ction 16.

A S  06.30.145(c) s h o u l d  be deleted as an a n a c h r o n i s m .



The re fe re n c e  to  "unencum bered" in  th e  p ream ble o f 

AS 0 6 . 3 0 , 5 0 0  sh o u ld  be d e le te d , in  t h a t  i t  r a i s e s  q u e s t io n s  

a s  to  w hat c r e a t e s  an encum brance. A sse ssm en ts?  Easem ents? 

P a te n t  r e s e r v a t io n s ?  What i s  th e  p u rp o se , i f  a n y , o f  in s e r t in g  

th e  re q u ire m e n t t h a t  the  p ro p e rty  be "unencum bered" as long 

as  th e  a s s o c ia t io n  a c q u ire s  a f i r s t  m ortgage p o s it io n ?

A d e f in i t io n  o f "m o rtgagor" as found in  AS 0 6 . 3 0 . 5 0 0 ( 1 )  

i s  re q u ire d  in  l i g h t  o f  v a r io u s  f a m ily  and b u s in e s s  r e la t io n ­

s h ip s ,  e . g . ,  M r. Jo n e s , i n d iv id u a l l y ,  and as  m a jo r it y  s to c k ­

h o ld e r  o f  Jo n e s , In c .

A s s o c ia t io n s  sh o u ld  be g ra n te d  th e  a u t h o r i t y  to  

make c o n s t r u c t io n  lo a n s ; a c c o r d in g ly ,  th e  p ream ble to  AS
i

0 6 . 3 0 . 5 0 0  sh o u ld  read  as f o l lo w s :  " . . . a n  a s s o c ia t io n  may

in v e s t  i n  f i r s t  m ortgages on r e a l  p ro p e r t y , in c lu d in g  le a s e h o ld  

e s t a t e s ,  and in c lu d in g  m ortgagas s e c u r in g  lo a n s  made fo r  the 

pu rp ose  o f c o n s t r u c t io n ,  s u b je c t  to  th e  fo l lo w in g  l im i t a t io n s : "

AS 0 6 . 3 0 . 5 0 0 ( 5 )  sh o u ld  be d e le te d  to  a l lo w  s t a t e  

s a v in g s  and lo a n  a s s o c ia t i .o n s  to compete w ith  th e  s ta te - w id e  

le n d in g  powers o f  f e d e r a l  s a v in g s  and lo a n  a s s o c ia t io n s .

Sj2e 12 CFR §54 5 . 6 - 6 .  F u r t h e r ,  AS 0 6 . 3 0 . 5 0 0  (5) i s  in c o n s is t e n t  

w ith  tho  s t a te - w id e  powers g ra n te d  in  AS 0 6 . 3 0 . 5 0 0 ( 3 ) .

Su b p arag rap h s (A) and (C) o f  AS 0 6 . 3 0 . 5 0 0 ( 7 )  co u ld  

be com bined in  a s in g le  p a rag rap h  to  th e  e f f e c t  t h a t  th e  

m ortgage m ust a m o rt iz e  w it h in  a c e r t a in  number o f y e a r s  

p r io r  to  th e  end o f  th e  le a s e  te rm . P a rag rap h  (B) o f  such 

s u b s e c t io n  sh o u ld  be in c re a s e d  from  70% to  80% fo r  c o n s is ­

te n c y  w ith  AS 0 6 . 3 0 . 5 0 0 ( 2 ) ,  . 5 0 5 ( d ) ,  . 5 5 5 ( b ) ( 2 ) .

S e c t io n  33.

A d e f in i t io n  o f " s e r v ic e  c o rp o ra t io n "  a s  used in
i.

AS 0 6 . 3 0 . 6 1 6 ( a ) ( 1 )  i s  r e q u ir e d , e i t h e r  by s t a t u t e  o r r e g u la t io n .

S e c t io n  37 .

AS 0 6 . 3 0 . 8 3 6  sh o u ld  be d e le te d . The p r o v is io n  i s  

e n t i r e l y  too b ro a d , g iv in g  th e  dep artm ent power to  d is s o lv e

S e c t i o n  27..



c

an a s s o c ia t io n  f o r  any re a so n  w h a tso e v e r . I t  i s  suggested  

th a t  th e  co m m iss io n e r' s  pow ers a re  s u f f i c i e n t l y  broad under 

AS 0 6 . 0 5 . 0 0 5  to  d is s o lv e  an a s s o c ia t io n  fo r  good and v a l i d  

re a s o n s . An a s s o c ia t io n  w h ich  does no t o b ta in  a c e r t i f i c a t e  

o f  a u t h o r i t y  and commence b u s in e s s  w i t h ia  one y e a r  from  

a p p ro v a l o f  i t s  a p p l ic a t io n  w ould  f o r f e i t  i t s  c o rp o ra te  

e x is t e n c e  under p re s e n t  s t a t u t e .  See AS 0 6 . 3 0 . 0 9 5 .  A cco rd ­

in g ly ,  AS 0 6 . 3 0 . 8 3 6  i s  n o t o n ly  n o t n e c e s s a ry , b u t a ls o  i s  

s u b je c t  to  ab u se .

C
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DEPARTMENT OF COMMERCE & ECONOMIC DEVELOPMENT

r°! r  House Commerce Committee
DATE:

May 24, 1978

Attention Joe McKinnon
FILE NO:

FROM: Richard L. Block, Directo 
Division of Insurance

TELEPHONE NO:

SUBJECT:

I very much appreciate your making the changes called for in the memo­
randum of May 15, 1978, to the Chairman of the Rules Committee, in CS 
for sponsor substitute for HB 739.

As clarification of the need for these amendments, I would like to 
explain as follows (item numbers refer to the same item numbers as 
listed in the May 15 memo):

3. The words "as to each apartment" were added to distinguish the 
impact of recording successive Notices oF Completion.

As originally drafted, it would appear that a Notice of Completion 
could be recorded with respect to construction of the whole building, 

and that liens would be cut off with respect to remaining apartments 

if claimants had not properly recorded their mechanic liens within 
the ten days following the recording of each of the successive 
Notices of Completion.

This was not the intent of this provision.

It was intended that a Notice of Completion could be recorded as to 
a single apartment, and that mechanic lien claimants would have to 
record their liens within ten days after that Notice of Completion, 
or lose their lien rights on that apartment.

Without the additional language, it is conceivable that it could be 
misconstrued to mean that failure to record within ten days after 
a Notice of Completion cut off the rights as to the total property 
for all work done prior to the Notice of Completion.

8. This language change accomplished the following:

a. the language was changed from permissive ("may" in line

17) to mandatory ("shall" in line 17).

It is important to recognize that the provision is of
little value unless an obligation is imposed upon the 
supplier to release his lien, rather than authorizing him 

to do so should he wish.

b. the language changes change the concept from that of

waiver to that of a release.

In fact, a mechanic lien claimant is not being asked to
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waive his rights, but only being asked to release the 
lien as it pertains to a special portion of property, 
maintaining his rights as to the balance of the property 

subject of the lien.

c. the language clarifies that the liens subject to this
provision are those arising out of original construction, 
and not to the type of liens referred to in the Horizontal 
Property Regimes Act, which are already subject to being 

released pursuant to a statute therein contained.

In other words, the special provisions of this Act are limited 

to original contruction liens, and not to all liens, since the 

Horizontal Property Regimes Act contains a provision for how 

other liens are to be released.

10. This language changes the release clause to require the construction 
lender to reduce their loan on the unreleased portions of the 

property, •»n accordance with a formula utilized to calculate the 

mechanic lien claimants release.

As drafted prior to the change, the dollar amount had to be equal 

to the amount which the mechanic lien claimant waived.

For example, suppose there were a mechanic lien for $5,000 on a ten 
unit condominium project and a $500,000 construction loan. Upon 
the release of the first apartment the mechanic lien claimant would 
have to accept 115% of $500, and release his lien on the first 
apartment. The lender would have to release an identical amount 
with the balance being a prior lien on the remaining nine units.
This would seriously ailute the equity of the mechanic lien claimant.

As changed, the mechanic lien claimant would release for 115% of 
$500, provided the lender reduced his loan balance on the remaining 

nine units by 115% of $50,000.

12. The changes in this section were made necessary to clarify the 
applicability of the law to liens, particularly those liens which 
are in favor of claimants who do work prior to the effective date 

of the law, but who do not complete their work until after the 

effective date of the law.

A number of phrases and clauses were deleted because of redundancy

(line 14 and 15 on page 16).

Further, the inclusion of the words ". . . during the 120 day 
period after the effective date of this Act, . . . "  on lines 19
and 20 of page 16, limited the applicability to work done within
the 120 day period, whereas it was intended that a person be entitled 
to have the benefits of this provision for aV[ work done, including 

prior to the effective date of the Act.
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These measures are extremely complex and it is understandable that in 

going through the several amendments and changes that have been made to 
this bill, a person responsible for drafting would make changes which 

inadvertently would change the meaning of the sections.

The division is grateful for the work done by Legislative Affairs in 
drafting of this measure, and trusts that the changes urged in the May 
15 memo would be recognized as technical changes necessary to improve 

the workability of the law.

RLB/mh/3/10
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FROM: Andrew Brown

S e c t io n  1 . T h is  s e c t io n  adds two ite m s to  th e  p re s e n t  la w . The 
word " g e n e ra l"  has been s u b s t i t u t e d  fo r  " o r ig in a l "  in  t h i s  S e c t io n ,  
and th ro u g h o u t th e  e n t i r e  b i l l ,  so  th a t  th e  law  w i l l  r e f l e c t  th e  
in d u s t r y ' s  te rm in o lo g y . "G e n e ra l c o n t r a c t o r "  i s  d e f in e d  in  S e c t io n  
21 o f t h i s  b i l l .  An a d d it io n  to  t h i s  p r i o r i t y  s e c t io n  i s  th a t  
" t r u s t e e s  o f  b e n e f i t  f o r  la b o r e r s "  f a l l  r ig h t  below  la b o r e r s  in  
c la im in g  p r i o r i t y  o v e r o th e r  l i e n  c la im a n t s .

S e c t io n  2 . T h is  s e c t io n  r e p e a ls  th e  p re s e n t  law  and r e w r i t e s  i t ,  
so t h a t  w h i le  i t  does no t s p e l l  o u t e v e ry  p o s s ib le  p e rso n  who 
co u ld  have a l i e n ,  a s  th e  p re s e n t  law  d o e s , i t  does c l a r i f y  th e  
c a t e g o r ie s  under w h ich  l i e n  c la im a n t s  may b ase  t h e i r  c la im . 
Su b p arag rap h s (1) and (2 ) c o v e r  in d iv id u a l  la b o r e r s  and t h e i r  
t r u s t e e s  o f  b e n e f i t  t r u s t s .  Su b p arag rap h s (3 ) and (4 ) co v e r 
g e n e ra l c o n t r a c t o r s  o r  s u p p l ie r s  o f  m a te r ia l  o r equ ipm ent used in  
o r on r e a l  p r o p e r t y . Su b p arag rap h  (9) c o v e rs  p e rso n s  who p e rfo rm  
s e r v ic e s  r e l a t in g  to  th e  p re p a ra t io n  o f p la n s  o r  s u rv e y s  f o r  th e  
r e a 1 p rope r t y .

S e c t io n  3 . T h is  s e c t io n  r e p e a ls  and re - e n a c t s  the  p re s e n t  . 0 6 0 ( a )  
and s p e c i f i c s  t h a t  a p ro p e r ly  re co rd e d  encum berance, w h ich  i s  
d e f in e d  in  S e c t io n  21 o f  t h i s  b i l l ,  w i l l  have a p re fe r e n c e  o v e r  
any su b seq u en t re c o rd e d  l i e n s  o r  in t e n t s  to  l i e n .  Recorded  
l i e n s  o r re co rd e d  in t e n t s  to  l i e n  would have p re fe re n c e  o ve r 
un reco rd ed  p r io r  en cu m b eran ces . The l a s t  se n te n ce  in  t h i s  new s e c t io n  
would a l lo w  p r io r  re co rd e d  encum berances to have a p r e fe r e n c e , 
even though d j.sp u rsem en t o f m onies may no t have taken  p la c e  a t  th e  
tim e o f r e c o r d in g .

S e c t io n  4 . The p r i o r i t y  o f  an in d iv id u  .1 l a b o r e r ' s  l i e n  c la im  
i s  k e p t in  th x s  s e c t io n .  I t  would be b e fo re  even t h a t  o f  an 
encum berance under S e c t io n  3 o f  t h i s  b i l l .  The d e le t io n  o f  th e  
w ords "o r  f u r n is h in g  m a t e r ia l  used in "  means th a t  s u p p l ie r s  w ou ld  
n o t have e q u a l p r i o r i t y  w ith  in d iv id u a l  la b o r e r s ,  b u t under S e c t io n
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5 o f  t h i s  b i l l  th e y  w ould  be a b le  to  use th e  "sto p -p aym en t 
n o t ic e "  system  to  e n su re  paym ent o f amounts owed them . A ls o , 
t h i s  S e c t io n  r e q u ir e s  la b o r e r s  to  be ones no t f a l l i n g  w it h in  
th e  d e f in i t i o n  o f  " c o n t r a c t o r "  in  AS 0 8 . 1 8 . 1 7 1 .

p a id

S e c t io n  5 . T h is  S e c t io n  s e t s  up a new m echanism  in  th e  l i e n  
s y s te m , w hereby any l i e n  c la im a n t  may g iv e  a le n d e r  p ro v id in g  
c o n s t r u c t io n  f in a n c in g ,  w h ich  i s  d e f in e d  in  S e c t io n  21 o f 
t h i s  b i l l ,  a "s to p -p aym en t n o t ic e "  20 d ays a f t e r  non-paym ent o f  
sums due th e  c la im a n t .  L e n d e rs  w ould be re q u ire d  to  w ith o ld  d raw s 
(d e f in e d  in  S e c t io n  21 o f t h i s  b i l l )  from  c o n t r a c t o r s  who have  n o t 
t h e i r  s u b c o n t ra c to r  o r  em p lo yees . The c o n te n t  o f  th e  sto p -p aym en t 
n o t ic e  i t i  s p e c i f ie d  in  t h i s  S e c t io n . Once th e  sto p -p aym en t n o t ic e  
i s  r e c e iv e d ,  th e  le n d e r  w ould  have to  w it h o ld ,  under su b p arag rap h
(a ) ( 4 ) ,  from  l a t e r  d raw s enough money to  pay the amount c la im e d
in  th e  sto p -p aym en t n o t ic e ;  h o w ever, under su b p a rag rap h  (a ) (5 )
th e re  co u ld  be d isb u rse m e n ts  i f  the c la im a n t ,  owner and g e n e ra l 
c o n t r a c t o r  ag reed  to  them . Under su b p arag rap h  (a ) ( 6 ) ,  the  amount
in  th e  sto p-paym en t n o t ic e  has to be r e s t r i c t e d  to  t h a t  p ro p o r t io n  
o f th e  c o n t r a c t  p r i c e  expended w it h in  10 d ays p r io r  to  a n o t ic e  o f  
in t e n t  to l i e n  and up to  th e  day o f  the sto p-paym en t n o t ic e .  S u b se c t io n
(b) s t a t e s  th e  le n d e r 's  l i a b i l i t y  i f  he w ro n g fu l ly  d is b u r s e s  m o n ie s . 
S u b s e c t io n  (c )  a l lo w s  the  c la im a n t  to f i l e  an a c t io n  in  c o u r t
f o r  sums c la im e d  in  th e  sto p-paym en t n o t ic e .  T h is  a c t io n  i s  n o t '  
m an d ato ry , b u t i f  th e re  i s  no la w s u i t ,  th en  the sums w ith o ld  un d er 
Ih e  sto p -p aym en t n o t ic e  may be d is b u rs e d  by th e  le n d e r .  (P le a s e  note 
th a t  th e  f i r s t  s e n te n c e  in  s u b s e c t io n  (d) sh o u ld  bo d e le te d  b ecau se  
i t  c o n t r a d ic t s  s u b s e c t io n  ( c ) , and th a t  th e  second se n te n ce  in  
s u b s e c t io n  (d) sh o u ld  be the  l a s t  se n te n ce  in  s u b s e c t io n  (c ) ; 
th u s  e l im in a t in g  s u b s e c t i o n  (d) e n t i r e l y ) .

S e c t io n  G. T h is  .i.s a new s e c t i o n  in  C h a p te r 35 c r e a t in g  a 
" n o t ic e  o f in t e n t  to  l i e n "  sy s te m . The n o t i c e  may be g iv e n  to  th e  
owner and le n d e r  a t  any tim e a f t e r  the c o n t r a c t  i s  made, and m us,: 
s t a t e  c e r t a in  f a c t s ,  in c lu d in g  a w a rn in g .

S e c t io n  7 . T h is  s e c t io n  s t a t e s  when a n o t ic e  o f in t e n t  to l i o n  
may be re c o rd e d . I t .  a ls o  s e t s  o u t th a t  u n le s s  a n o t ic e  o f i n t e n t  
to  l i o n  has been re c o rd e d  p r io r  to  a re co rd e d  encum brance , th e  l i e n  
fo r  la b o r ,  m a t e r ia l s ,  s e r v ic e s  o r  equipm ent fu rn is h e d  w i l l  n o t be 
v a l i d  a g a in s t  the le n d e r .

S e c t io n  8 . T h is  s e c t io n  r e p e a ls  and r e - e n a c t s  th e  p re s e n t  la w , and 
d e l in e a t e s  a l io n  c la im  may be re co rd e d  a t  any tim e  a f t e r  g i v i n g  o r 
re c o rd in g  a n o t ic e  o f  in t e n t  to  l i e n ,  b u t no l a t e r  than  90 d a y s  
a f t e r  c o m p le t io n . "C o m p le tio n " i s  d e f in e d  in  S e c t io n  21 o f  t h i s  
b i l l .  How ever, th e  up to n9 day r u le  would no t a p p ly  i f  the  ow ner o f  
r e a l  p ro p e r ty  c o m p lie s  w ith  S e c t io n  . 071 in  S e c t io n  11 o f  t h is  b i l l .

S e c t io n  9 . T h is  s e c t io n  r e w r i t e s  the s u b s e c t io n  on the c o n te n ts  
o f  th e  l i e n  c la im . I t  i s  more s p e c i f i c  then  the  p re s e n t  la w .

m
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S e c t io n  1 0 . T h is  s e c t io n  r e p e a ls  th e  p re s e n t  lav ; on th e  o w n e r's  
re c o rd in g  a n o t ic e  o f  co m p le tio n  and the  c la im a n t 's  subsequent 
d u ty  to  re c o rd  a l i e n  w it h in  a c e r t a in  tim e  fra m e . H ow ever, i t  
sh o u ld  be noted  t h a t  th e  is s u e  o f  n o t ic e  o f  co m p le t io n  i s  d e a lt  w ith  
in  a new S e c t io n  . 071 in  S e c t io n  11 o f  t h i s  b i l l .  The new . 0 7 0 (d )  
in  S e c t io n  10 s t a t e s  t h a t  th e  l i e n  o f  c e r t a in  d e l in e a te d  c la im a n ts  
i s  r e s t r i c t e d  in  amount to  the  p ro p o r t io n  " a t t r ib u t a b le  to  la b o r ,  
m a t e r ia l s ,  s e r v ic e s  o r  equipm ent fu rn is h e d  w it h in  10 days b e fo re , 
and a t  any tim e  a f t e r ,  th e  c la im a n t  g iv e s  o r  re c o rd s  a n o t ic e  o f  
in t e n t  to  l i e n "  under S e c t io n  6 o f  t h i s  b i l l .

S e c t io n  1 1 . T h is  s e c t io n  s p e c i f i e s  th e  method by w h ich  an owner 
may re c o rd  a n o t ic e  >f c o m p le t io n . I f  he ch o o ses to  re c o rd  a n o t ic e  
o f  c o m p le t io n , i t  m ust be done under s u b s e c t io n  (a ) a f t e r  th e  
c o n p le t io n  o f  c o n s t r u c t io n ,  a l t e r a t io n  o r r e p a i r ,  and m ust be 
preceded  by a t  l e a s t  5 d ays by a n o t ic e  to  a l l  c la im a n t s  who 
se rv e d  a n o t ic e  o f  in t e n t ,  to  l i e n ,
o f  th e  f a c t  th a t  a n o t ic e  o f  co m p le tio n  w i l l  be re c o rd e d . Under 
s u b s e c t io n  (c )  o f t h i s  s e c t io n ,  i f  a n o t ic e  o f  co m p le tio n  i s  
re co rd e d  then a l i e n  c la im a n t  would have to  re c o rd  h i s  c la im  no 
l a t e r  then  10 d ays a f t e r  the re c o rd a t io n  o f  th e  n o t ic e  o f 
c o m p le t io n . S u b s e c t io n  (d) s t a t e s  th a t  p rem atu re  n o t ic e s  o f 
co m p le tio n  a r c  i n e f f e c t i v e ,  and s u b s e c t io n  (e ) s p e c i f i e s  th a t  a l i e n  
can n o t be c la im e d  lo r  w ork done to  s a t i s f y  b re a ch  o f w a rra n ty  o r  
o th e r  d e f e c t iv e  m a t e r ia l  o r w orkm ansh ip .

S e c t io n  1 2 . T h is  i s  the  p re s e n t  lav ; o n ly  w ith  the a d d it io n  o f  th e  
word " g e n e ra l"  to c o n t r a c t o r ,  and the s p e c i f i c a t io n  o f  th e  lav/s under 
w h ich  s u re ty  bonds may be is s u e d .

S e c t io n  1 3 , 1 4 , 15 , 1 6 , & 1 7 . Th ese  s e c t io n s  s u b s t i t u t e  thw v/ord 
" g e n e ra l"  f o r  " o r i g i n a l " , and in  a d d it io n  S e c t io n  13 u se s  the 
g roup ing  "o th e r  c la im a n t s " ,  r a t h e r  than  "workm an, la b o r e r ,  
lum ber m e rch an t, o r m a te r ia lm a n " , so th a t  th e  s t a t u t e  can be more 
i n c l u s i v e .

S e c t io n  18 . T h is  new s e c t io n  would a l lo w  any c la im a n t ,  e x c e p t  an 
in d iv id u a l  la b o r e r ,  to  w a iv e  h i s  l i e n  o r sto p -p aym en t n o t ic e  r ig h t s  
w h ich  have a r is e n  up to the tim e o f  the w a iv e r .  A llo w in g  w a iv e r s  
would f a c i l i t a t e  p r o j e c t  f in a n c in g .  Any a ttem p ted  w a iv e r  by an 
in d iv id u a l  la b o r e r  would be v o id .

S e c t io n  1 9 . T h is  new s e c t io n  w ould g i v e  o w n e rs , c o n t r a c t o r s ,  
and le n d e rs  re c o u rs e  fo r  . in e q u ita b le  sto p-paym ent n o t i c e s ,  n o t ic e s  
o f  in t e n t  to  l i e n  o r l i e n  c la im s .

flee t.io n  20 . T h is  new s e c t io n  encom passes the a re a  o f  condom inium  
c o n s t r u c t io n .  S u b s e c t io n  (a ) a l lo w s  fo r  l i e n s  e i t h e r  lim ite fc l to  
p a r t i c u l a r  u n it s  upon w h ich  a c la im a n t  worked o r to  commonly owned 
p ro p e rty  and a l l  in d iv id u a l  un:i t s . S u b se c t io n  (b) l i m i t s  the 
c la im  Lo the a re a  o f the b u ild in g  co ve re d  by a c o n s t ru c t io n  lo a n  
and worked upon.



*

CS IIB 739

four

S e c t io n  2 1 . T h is  i s  th o  d e f in i t io n  s e c t io n  o f  th e  b i l l .  The 
w ords o r  p h ra se s  n e w ly  d e f in e d  a re  " c o m p le t io n " , " c o n t r a c t  p r i c e " ,  
"d ra w s " , "encu m b rance", " g e n e ra l c o n t r a c t o r " , " g iv e  n o t ic e " ,  
" c o n s t r u c t io n  f in a n c in g " ,  " le n d e r " ,  "o w n e r" , and " p o t e n t ia l  l i e n  
c la im a n t " .

S e c t io n  22 . T h is  s e c t io n  ammends th e  p re s e n t  law  so a s  to  p e rm it  
l i e n  w a iv e r s  a s  a cco rd e d  under S e c t io n  18 o f t h i s  b i l l .

S e c t io n  2 3 . T h is  s e c t io n  r e p e a ls  th re e  c u r r e n t  la w s  o r  p a r t s  
o f  them . The re p e a l o f  . 0 6 0 (b )  i s  due to  the f a c t  t h a t  the  
new . 0 6 0 ( a )  and (c)  in  S e c t io n  3 o f  t h i s  b i l l  c l a r i f y  th e  
p r i o r i t y  o f  l i e n s  s u b je c t .  . 0 7 0 ( c )  on n o t ic e  o f  co m p le tio n  i s  
r e p e a le d , because  i t  i s  u n n e c e s s a ry . .095  i s  r e p e a le d , due to  
th e  f a c t  th a t  th e  new .0 " ) (d )  in  S e c t io n  10 o f  t h i s  b i l l  c o v e rs  the  
a re a  o f  c la im a n ts  re c o v e  / l i m i t s ,  and chus th e  p re s e n t  s t a t u t e  on 
c o n t r a c t o r ' s  l i e n  re c o v e ry  i s  u n n e c e s s a ry .

S e c t io n  2 4 . T h is  s t a t e s  th e  e f f e c t  o f  the  b i l l ,  i f  i t  becomes 
lav/, upon a c t u a l  o r p o t e n t ia l  l i e n s  a t  th e  tim e  th e  a c t  goes in t o  
e f f e c t .  Those w ith  c la im s  under the c u r r e n t  lav/ w ould  have to  
re c o rd  t h e i r  l i e n  c la im s  w it h in  90 d ays o f  t h i s  b i l l ' s  becoming 
la w , and would have l i e n  and sto p -p aym en t n o t ic e  r ig h t s  o n ly  
fo r  la b o r ,  s e r v i c e s ,  m a t e r ia ls  o r  equipm ent fu rn is h e d  a f t e r  
r e c o rd a t io n  o f  th o se  l i e n  c la im s .

S e c t io n  2 5 . T h is  s t a t e s  when th e  a c t  ta k e s  e f f e c t .
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Tin's measure, when passed out of the Houses included in substance all 
of the changes which have been recommended by the Division of Insurance 
and the other various interested parties. However, although the sub­
stantive material found its way into the legislation, there are a number 
of technical drafting errors which we did not see before the bill was 
signed out by the committee, and which must be changed before the bill 
can be properly adopted as a law.

For convenience, I shall refer to amendments to CSSSHB 739.

1. Page 2, line 2. Amend AS 34.35.050(6) tu read as follows:

“(6) is a [Prime] neneral contractor."

2. Page 7, line 15. Amend Section 34.35.071(b)(5) to read as follows:

"(5) the name of the [Prime Contractors] general contractor, 
if any."

3. Page 8, line 5. Amend Section 34.35.071(f) to read as follows:

"(f) after recording a condominium declaration as provided 
in AS 34.07 (Horizontal Property Regimes Act), an owner may 
record a Notice of Completion under this section as to 
each apartment after completion of the original construction 
of each condominium apartment."

4. Page 9, line 22. Amend Section 3̂ .35.095(c) by changing the
word "contract" to the word "employment."

5. Page 11, line 3. Amend Section 34.35.112(a)(5) to read as follows:

"(5) the [Prime Contractors] general contractor."

C. Page 11, line 21. Amend Section 34.35.112(b)(4) to read as follows

"(4) out of the remainder the subcontractors, including 
prime contractors except the general contractor, she 11 
be paicf in full or pro-rated "if the remainder is insuffi­
cient to pay them in full; and"

Representative Sam Cotten 
Chairman, Rules Committee 
House of Representatives 
Alaska State Legislature

Richard L. Clock, Director 
Division of Insurance
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7. Page 11, lines 24 and 25. Amend Section 34.35.112(b)(5), by changing
the v;ords "prime" to the word "general."

8. Add page 12, line 13-13. Amend Section 34.35.119(a) to read as follows:

"(a) liens created under AS 34.35.050-34.35.1120 arising out of
original construction which becomes subject to the Horizontal 
Property Regimes Act (AS34.07) before the first sale of any 
portion of the property after ccprencement of construction shall 
be subject to the provisions of this section,."

9. Page 12, line 20. Amend Section 34.35.119(b) by changing
the word "waiver" to the word "release."

10. Page 13, lines 4 and 5. Amend Section 34.35.119(c) by amending line
4 to read as follows:

"also reduced by an amount [Equal To The Amount Waived 3y the 
Lien Claimant] calculated in the same manner as provided in 
Section (b)."

11. Page 13, lines 6 and 7. Delete all of Section 34.35.119(d)

12. Page 16, lines 11 through 25. Amend Section 20(b) to read as follows:

"(b) this act is applicable to

(l) lien claims arising out of construction, alteration or 
repair orojects corarenced after the effective date of this Act*,

(w  1 ien claims arising out of construction, alteration or 
repair projects commenced before the'effective date of this Act 
Tn favor or1 claimants who first furnish' Vabar, materials, 
services', or equipment after 120 days after the effective 
date of this Act; and

JT) "liens arising out construction, alteration or repair 
projects commenced before the effective date of this Act 
[And Hot Completed Within 120 Days After The Effective 
Date of This Act] claimed by claimants whose furnishing 
or delivery of labor, materials, services or equipment 
I?. first furnished before and continues beyond 120 days 
after the effective date ot this Act; however, in order 
to preserve the right to claim a lien for all of the labor, 
materials, services or equipment furnished or delivered 
[During the 120 Days Period After The Effective Dato of This 
Act] the claimant must give a Notice of Right to Lien required 
under AS 34.35.064 contained in Section 4 of this Act, within 
130 days after the effective date of this Act. A Notice 
of Right to Lien given under this subparagraph (3) is effective 
for all labor, materials, services, or equipment furnished 
from the date of commencement of the claimant's portion 
of the construction, alteration or repair project."

RL3/mh/3/7
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D E P A R T M E N T  OE C O M M E R C E  &
EC O N O M IC  D E I  E L O P M E N T

POUCH D
DIVISION OF INSURANCE JUNEAU, ALASKA 99811

April 3, 1978

H o u s e  C o m m e r c e  C o m m i t t e e  

H o u s e  of R e p r e s e n t a t i v e s  

P ouch V

J u n e a u,  A l a s k a  99811 

G e n t l e m e n :

1 ha v e  j u s t  r e c e i v e d  a c o p y  o f  CSSS HB 739 w h i c h  is the p r i n t e d  w o r k  draft 

v e r s i o n  dated Ma r c h  24, 1978 and p r e p a r e d  by the L e g i s l a t i v e  Affa i rs  Agency.

To m y  k n o w l e d g e  this is the last p r i n t e d  d r a f t  of this bill a n d  in c o rporates 

m ost all o f  the s u g g e s t i o n s  w h i c h  have b een m a d e  by the various interested  

parties.

In rev i e w i ng  the bill, ho w ever, I note that there are some changes that mus t 

still be m a d e  in o r d e r  to m a k e  it c o n f o r m  to the r e c om m e n d a t i o n s  w hich we r e  

m a d e  by the D i v i s i on  o f  Insurance, m a n y  of w h i c h  w e r e  a gr e e d  to at the last 

m e e t i n g  of the H ou s e  C o m m e r c e  Committee.

B e c a u s e  I feel these c h a n g e s  are n e c e s s a r y  in r r d e r  to m a k e  the l e gi s lation 

c l e a r  and w o r k a b l e ,  I will set t h e m  forth here:

1. [Page 1, Secti o n  3 4 . 3 5 . 0 5 0 ( 2 ) ]

It is the intent to p e r m i t  a lien in f av o r  of an e m p l o y e e  b e n e f it  trust

w h i c h  runs in f avor o f  i n d i v iduals, w h i c h  is l ater d e f i n e d  as natural 

persons p e r f o r m i n g  l abor on the job.

The re f e r e n c e in line 16 to "persons d e s c r i b e d  in (1) of this section"

refers to l a n g u a g e  that i nc l u d e s  c o r p o r a t e  s u b c on t ractors. I rec o m m e nd  

that the l a n g ua g e  on line 16 read as follows:

Re: CSSS HB 739

(March 24, 1978)

"...of i n d i v i d u a ls  p e r f o r m i n g  l a b o r on the b u i l d i n g  or i m p ro vements 

and has a d i r e c t  c o n t r a c t . . . "
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2. [Page 1., S e c t i o n  3 4 . 3 5 . 05 0 ( 6 ) ]

T h e r e  is an a t t e m p t  to e i t h e r  d e fi n e  or limit the c a t e g o r y  of general 

c o n t r a c t o r s  a n d  n e i t h e r  e f f e c t  is desirable.'

It is u n n e c e s s a r y  to l i m i t  the c a t e g o r y  o f  general c o n t r a c t o r s  since all 

general c o n t r a c t o r s  w o u l d  fall into c a t e g o r y  6. In add i ti o n ,  it is unwise 

to try to d e f i n e  them, at least w i t h  the language use d  here, s i n c e  they 

are a l r e a d y  d e f i n e d  in S e c t i o n  120 of the law, arid the two de f i n i t i o n s  are 

s l i g h t l y  in conflict.

I r e c o m m e n d  t h a t  all the l an guage o f  S u b se c t i o n  6 be d e l e t e d  s t a r t i ng  wit h

the w o r d s  "...who is r e s p o n s i b l e  for t h e  " This p e r t ai n s  to page 1,

line 29, throu g h  page 2, line 3.

3. [Page 2, S e c ti o n  3 4 . 3 5 . 0 6 0 (a ) ]

T here is l a n gu a g e  w h i c h  is r e d u n d a n t  and o u g h t  to be c l arified. I 

s u g g e 't  that lines 7 thro u g h  9 read as follows:

" . . . S ec t i o n s  5 0 - 1 2 0  of this c h a p t e r  ex c e p t  that a lien 

c r e a t e d  u n d e r  S e c s...."

4. [Page 2, Sect i o n  3 4 . 3 5 . 0 6 0 ( c ) ]

The w o r d  " i n di vidual" is d e f i n e d  in S e c t io n  120 and it is u n n e c e s s ar y  

that it be d u p l i c a t e d  in this section. I re c o m m e n d  that the language 

a d d e d  on line 20 be d e l e t e d  so that line 20 will read:

..- s t r u c t i o n  is pre-..."

5. [Page 4, S e c t i on  3 4 . 3 5 . 0 62 ( c ) ]

This s e c t i o n  needs to be t o t a l l y  r e w r i t t e n  for two reasons.

(a) T h e r e  is need to c o m b i n e  some se n t e n c e s  for pr o p e r 

p h r a si n g  in o r d e r  to co n ve y  w h a t  was i nt ended by the 

l eg i s l a t io n ;  and

(b) In o r d e r  to m a k e  it c l e a r  that the bank is e n t i t l e d 

to n ot i c e  of  the filing o f  the S u p e r i o r  Co u r t  acti o n  

w i t h i n  30 days a f te r  r e c e i p t of the stop notice.

As c u r r e n t l y  drafted, the a c t i o n  m u s t  be f iled w i t h i n  

30 days, but the bank nee d  not be n o t i f i e d  until a s u b­

st a n t i a l l y  l a t e r  period o f  time.

I s u g g e s t  that the sect i o n  be r e w r i t t e n  b e t w e e n  line 

8 an d  line 18 as follows:

"(c) w i t h i n  30 days a f t e r  filing a s top p a y m e n t  no t i c e 

the c l a i m a n t  shall file an action in a c o u r t  of c o m p e t e n t
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j u r i s d i c t i o n ,  to obt a i n  the sums claims in the stop 

p a y m e n t  notice. The c o m p l a i n t  shall be a c c o m p a n i e d  

by a bond in an a m o u n t  equal the a m o u n t  c l a i m e d  w i t h  

s u f f i c i e n t  s u r eties as a p p r o v e d  b y  the court. The 

c l a i m a n t  shall g ive n o t i c e  to the l e n d e r  tha t  the ac t io n  

has b e e n  filed and i n c l ud e  a cop y  of the b o n d  f i le d  w i t h  

the action. If a c l a i m a n t  fails to f i l e  an a c t i o n  u nder 

this s u b s e c t i o n  and serve n o t i c e  o f  the f i l i n g  and a 

c opy of the b ond w i t h i n  30 days a f t e r  fil i n g  the stop 

notice, o r  e x e c u t e  a w r i t t e n  a g r e e m e n t  under (a)(5) of 

this section, the l e n d e r  m a y  d i s b u r s e  the m o n e y  w i t h h e l d  

u n d e r the c l ai m a n t ' s  stop p a y m e n t  n o t i c e  w i t h o u t  

i n c u r r i n g  l i a b i l i t y to the c l a i m a n t . "

6. It was my u n d e r s t a n d i n g  that s u b c o n t r a c t o r s  d e a l i n g  d i r e c t l y  w i t h  the 

o w n e r  or  the general c o n t r a c t o r  n e e d  not file n o t i c e  of  in t e n t  to lien.

This fundamental m a t t e r  has been c h a n g e d  so that s u b c o n t r a c t o r s  are r e q u ir e d  

to file the n o t i c e  of intent to lien. If it is the d e s i r e  to a d o p t

the original c o n c e p t  then the l e g i s l a t i o n  will have to be c h a n g e d  in the 

fol l o w i ng  place:

(a) Page 4, S e c t i o n  3 4 . 3 5 . 0 6 4 (a )  [Line 20] and the f o l l o w i n g  

l a n g ua g e  w o u l d  have to be added:

"..., a s u b c o n t r a c t o r  in d ir e c t  c o n t r a c t  wi t h  the o w n e r  or 

general c o n t r a c t o r, . . . "

7. [Page 5, S e c t i o n  34.35.064, Line 17]

The int en t i o n  o f  r e q u i ri n g  a person w h o  e x e r c i s e s  his c l a i m  rights to 

d i s c l o s e  the potential amo u n t  o f  his c l a i m  is to give the owner, lender  

or general c o n t r a c t o r  an o p p o r t u n i t y  to fin d ou t  no t  o nly w h a t  is owe d 

at  the date of the giving o f  notice o f  in t e n t  to lien, but a lso to en a b l e  

the owner, le n d er  o r  general c o n t r a c t o r  to have  u n o p p o r t u n i t y  to know 

w h a t  f u r t h e r  w o r k  is e x pe c t e d  to be p e r f o r m e d  or goods f u r n i s h e d  to the 

job by the same claimant. The c o n c e r n s  e x p r e s s e d  by s u p p l ie r s  a r d  by cert ai n  

of  the l e g i s l a t o r s  w h o  view w i t h  c o n c e r n  i m p o s in g  an o b l i g a t i o n  on s u p p li e r s  

and s u b c o n t r a c t o r s  to d i s c l o s e  the c os t  o f  fu t u r e w o r k  deals with the 

o b l i g a t i o n  to give dol l ar  values. I b e l i e v e  the p r o b l e m  can be ov e r c o m e  

by requ i r i n g  the s u p p l i e r  or s u b c o n t r a c t o r - c l a i m a n t  to give i n f o r m a t i o n  

c o n c e r n i n g  the dollars incurred to d ate and, w i t h  r e s p e c t to future  

work, to d e s c r i b e  i n - k i n d , wh a t  additional services o r  m a t e r i a l •> will be 

furnished.

To a cc o m p l i s h  that the f o l l ow i n g  l an guage needs to be a d d e d  at the end of  

line 17:

"...and a d e s c r i p t i o n  of labor, m a t e r i a l s ,  or e q u i p m e n t  w h i c h 

the c l a i m a n t  r e a s o n a b l y  a n t i c i p a t e s  f u r n i s h i n g  the job."
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8. [Page 5, S e c t i o n  34.35 067(b), Line 24]

This s e c t i o n  e s t a b l i s h e s  the priori tit" o f  m e c h a n i c  liens w i t h  r e s p e c t 

to i n c u m b r a n c e s  s e c u r i n g  f i n a n c i n g  and is a tru e  s t a t e m e n t  e x c e p t  wit h 

r e s p e c t  to labor liens on o r i ginal c o n s t r u c t io n .  An e x c e p t i o n  has to be 

i n c l u d e d  in the language, t h e r e f o r e ,  to r e c o g n i z e  that fact. I r e c o m m e n d  

the f o l l o w i n g  l a n g u a g e  be a d d e d  so that l i n e  24 reads as follows:

"(b) a c l a i m  of lien, e x c e p t  the c l a i m  o f  an individual 

p e r f o r m i n g  w o r k  on original c o n s t r u c t i o n ,  for labor, m a t e r i a l s ,  

s e r v i c e s  or  e q u i p m e n t  "

9.. [Page 6, S e c t i o n  3 4 . 3 5 . 0 7 0 (a ) ,  Lines 6 and 7]

The d r a f t e r  has r e d r a f t e d  this s e c t i o n  even f r o m  the i m m e d i a t e l y  p r e­

ceding d r a f t  and i n a d v e r t e n t l y  c r e a t e d  the i m p r e s s i o n  tha t  liens 

c ould be lo dg e d  eve n  a f t e r  the 9 0 - d a y  p e r i o d  in s u b s e c t i o n  (b) of this 

section. In o r d e r  to c l a r i f y  tha t  s u b s e c t i o n  (b) is the final o u t s i d e

date for r e c o r d i n g  of claims, the f o l l o wi n g  l a n g u a g e  m u s t  be d e l e t e d  f rom

1 ines 6 a nd  7:

" E x c e p t  as p r o v i d e d  u n d e r  S e c t i o n  71(c) of this c h a p te r , . . . "

There, of course, will h a v e  to be a r e f e r e n c e  in a n o t h e r  section, d e a lt  

w ith later.

10. [Page 7, S e c t i o n  3 4 . 3 5 . 0 7 1 ( a ) ( 2 ) ,  L ine 7]

The c o m m i t t e e  a g r e e d  that l a n g u a g e  w o u l d  be a d d e d  in this s u b s e c t i o n  

to c l a r i f y  that f iv e - d a y  n o ti c e s  p r i o r  to r e c o r d i n g  n o t i c e  o f  c o m p l e t i o n  

n ee d  not be g iven to those persons p e r f o r m i n g  w o r k  at the v ery end 

o f  the job, s i n c e  t h e ir  1 0 - d a y  n o t i c e s of i n t e n t  to lien m a y  not be 

r e c e i v e d  until a f t e r  the f i v e - d a y  notices h a v e  been sent. In o r d e r  to 

c l a r i f y  this point, the f o l l o w i n g  l a n g u a g e  m u s t  be a d d e d  so t hat line 7 

reads as follows:

" . . . i nt e n t  to lien o r  a stop p a ym e n t  n o t i c e  to the o w n e r  

p r i o r  i o  10 days b e f o r e  r e c o r d i n g  the no t i c e  of completion.

T he n o t i c e  s h a l l ..."

11 „ [Page 7, S e c t i o n  34.35.071 (c), Lines 20 to 22]

T he c o m m i t t e e  a g r e e d  that t he r e  w o u l d  be som e c l a r i f i c a t i o n  l a n gu a g e  

a d d e d  to this s u b s e c t i o n  in o r d e r  to m a k e  it c l e a r  that the f a i l u re  

to p r o p e r l y  send  the f i v e - d a y  p r e - n o t i f i c a t i o n  o f  rec o r d i n g 

n o t i c e  of c o m p l e t i o n  w o u l d  a f f e c t  o n l y  those c l a i m a n ts  not rec e i v i n g 

the notice, not all m e c h a n i c  lien claima n t s .  Further, l a n g u a g e  m u s t  

be a d d e d  in o r d e r  to re f e r e n c e  the fact that  there is a 90 - d a y  r e­

cording per i o d  in a n o t h e r  section.
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[Page 7, Sec. 3 4 . 3 5 . 0 7 1 ( c ) ,  Lines 23-24]

S u b s e c t i o n  (c) s h o u l d  be t o t a l l y  r e w r i t t e n  as follows:

"(c) N o t w i t h s t a n d i n g  the p r o v i s i o ns  o f  S e c t i o n  .070(a) and

(b), if an o w n e r  has c o m p l i e d  w i t h  (a) a n d  (b) o f  this section, 

a c l a i m a n t  shall r e c o r d  his c l a i m  o f  lien no l a t e r  than 10 

days a f t e r  the d a t e  the notice o f  c o m p l e t i o n  is recorded. Any 

c l a i m a n t  w h o  has g iven o r  r e c c r d e d  n o t i c e  o f  i n t e n t  to lien p rior 

to 10 days b e f o r e  r e c o r d i n g  n o t i c e  o f  c o m p l e t i o n  an d  w h o  has not 

given f i ve - d a y  n o t i c e  of r e c o r d i ng  o f  n o t i c e  of  c o m p le t i o n ,  shall 

have 90 days f r o m  c o m p l e t i o n  to re c o rd  his c l a i m  of  lien, bu t it 

shall not e x t e n d  the tim e  to f i l e  c l a i m  o f  lien fo r  c l a i m a n t s  who 

w e r e  given the f i v e - d a y  not i c e  o f  r e c o r d i n g  n ot i c e  of  c o m p le t i o n . "

12. [Page 9, S e c t i o n  3 4 .35.095, Lines 4 - 8 ]

It is the int e n t  o f  the d r a f t e r  to im p o s e  the t i m e  p er i o d  for w h i c h  lien 

rights a r i s e  for  both s t o p  notices and m e c h a n i c  liens in on e  section. 

A l t h o u g h  this is a s l i g h t l y  d i f f e r e n t  a p p r o a c h  than taken in the e a r l i e r  

drafts, it is f u l l y  a c c e p t a b l e ; h o w ev e r ,  as d r a fted, it appli e s  o n l y  to 

m e c h a n i c  liens a n d  m ak e s  no m e n t i o n  o f  stop notices. To cure that p r o­

blem, the fo l l o w i n g  chan ge s  s h o u l d  be m a d e  so t hat lines 4 through 8, 

read as follows:

"The a m o u n t  to w h i c h  a claimant, o t h e r  than a general c o n­

tractor, f o r a b u i l d i n g  or i m p r o v e m e n t  or o f  an individual 

d e s c r i b e d  in S e c t i o n  120(10) o f  this c h a p t e r  or of a c l a i m a n t  

having a d i r e c t  c o n t r a c t  w i t h  the o w n e r  or general c o n t r a c t o r  

for a l t e r a t i o n  o r  r e p a i r  o f  a b u i l d i n g  is e n t i t l e d , . . . "

13. [Page 12, S e c t i on  3 4 . 3 5 . 1 2 0 ( 4 ) ,  Line 17]

E v e r y o n e  is in a g r e e m e n t  the c o n s t r u c t i o n  f i n a n c i n g  refers o nly to the 

f i r s t  c o n s t r u c t i o n  on the property; h o w e v e r ,  the w o r d  "new" is language

n o t  c u r r e n t l y  u sed in the c o d e  and o v e r  w h i c h  t here has b een no hist o r y

o f  litigation. The t e r m i n o l o g y  use d  t h r o u g h o u t  the s e c tion, and for 

w h i c h  there is a body o f  i n t e r p r e t i v e  law, is the v/ord "original" and that

is the w o r d  w h i c h  s h o u l d  be used on l ine 17.

14. [Page 13, S e c t i o n  3 4 . 3 5 . 1 2 0 ( 1 0 ) ,  Lines 26 and 27]

This sect i o n  n eeds to be revi s ed  for  two reasons.

(a) It c u r r e n t l y  limits the rights o f  an individual to i ndividuals 

w o r k i n g  original c o n s t r u c t i o n  and it m u s t  be c l e a r  that i n­

div iduals  h ave rights even w ith r e s p e c t  to repairs, a l t e r at i o n s

o r  m a i n t e n a n c e  or e x i s t i n g  st ru c t u r e s .  In o t h e r  se ctions, their

rights to a p r i o r i t y  lien are l i m i t e d  to original c o n s tr u c t i o n ,

b ut t h a t  is d e a l t  w i t h  in a p p r o p r i a t e  sections. Here it is

n e c e s s a r y  o n l y  to d e f i n e  the individual as b e i ng  a natural 

pe r s o n  but not limi t e d to o r i ginal co n s t r u c t io n .

(b) In o r d e r  to c l a r i f y  that i n d i v i d ua l s  i n c l u d e  persons wh o 

may h a v e  c o n t r a c t o r s  licens e s  b u t  w h o  are e m p l o y e e s  on a
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p a r t i c u l a r  job, additional l a n g u a g e  m u s t  be added. This is 

a n o t h e r  m a t t e r  that  was a g r e e d  upon by the c o m m i t t e e  and not 

i n c l u d e d  in the las t  draft.

S e c t i o n  10 s h o u l d  be r e w r i t te n  as follows:

11 ( 10 ) ' i n d i v i d u a l ' m e an s  a natural person w h o  a c t u a l l y  performs 

l a b o r upon a b u i l d i n g  or o t h e r  i m p r ov e m e n t ,  and w h o  is not a 

'contractor' as d e f i n e d  in AS 0 8 . 1 8 . 1 7 1 ,  or, if a contra ct o r ,  

is not a c t i n g  as a c o n t r a c t o r  on the job bu t a c t i n g  as an 

e m p l o y e e ,  i n c l u d i n g  ha v i n g payroll d e d u c t i o n s  m a d e  f r o m  all r e­

mu n e r a t i o n  p a i d  him."

T h e  e f f e c t i v e  d ate and a p p l i c a b i l i t y  clauses as well as the secti o n  deal i n g 

w i t h  c o n d o m i n i u m s  and  o t h e r  m u l t i p l e  unit s t r u c t u r e s  h ave been o m i t t e d  a n d  it 

will be n e c e s s a r y  to r e s e r v e  the r i g h t  to c o m m e n t  on t hose until the y  hav e  been 

s ubmitted.

It is o f  s o m e  c on c e r n  to the D i v i s i o n  of I n s u r a n ce  tha t  t h e r e  seems to be some 

q u e s t i o n  a b o u t  the e f f e c t i v e  date. It the r e c o m m e n d a t i o n  o f  the d i v i s i o n  that 

t h e  law be m a d e  e f f e c t i v e  i m m e d iately, even th o u g h  the a p p l i c a b i l i t y  c l a u s e  may 

p r o v i d e  for some deferral of the a p p l i c a t i o n  w i t h  r e s p e c t  to c e r t a i n  liens.

D i r e c t o r

RLB/val6-ll
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SUBJECT: H o u s e  B i l l  739

TO:

FROM:

I h a v e  b e e n  r e q u e s t e d  b y  J o h n  C r a n d a l l  to p r e p a r e  a b r i e f  
m e m o r a n d u m  o n  the a m e n d m e n t s  H B  739 w o u l d  m a k e  in e x i s t i n g  
law.

S e c t i o n  1 . S i m p l i f i e s  the l a n g u a g e  of e x i s t i n g  section 50 
a n d  d e c r e a s e s  the n u m b e r  o f  p e r s o n s  e n t i t l e d  to c l a i m  a 
lien. U n d e r  e x i s t i n g  l a w  a n y  laborer, supplier, architect, 
or e n g i n e e r  m a y  c l a i m  a lien; w h i l e  after e n a c t m e n t  of H B  
739, o n l y  those p e r s o n s  p e r f o r m i n g  labor u p o n  or d e l i v e r i n g  
s u p p l i e s  to the job site (or a p e r s o n  xdio directs them to 
w o r k  or d e l i v e r  there) m a y  c l a i m  a lien.

S e c t i o n  2 . T h e  i n t e n t  of this s e c t i o n  is, w i t h  certain 
e x c e p t i o n s , to r e o r d e r  the p r i o r i t i e s  a c c o r d e d  liens. U n d e r  * 
e x i s t i n g  l a w  a l e n d e r  m a y  n o t  have p r i o r i t y  over a s u b s e q u e n t  
u n r e c o r d e d  c o n s t r u c t i o n  lien for his r e c o r d e d  m o r t g a g e  or 
d e e d  of trust. H B  739 s p e c ifies that the p r i o r i t y  of a 
c o n s t r u c t i o n  l i e n  is f i x e d  on the date of r e c o r d i n g  of the 
l i e n  claim.

S e c t i o n  3 . A l l o w s  a p e r s o n  to r e c o r d  a l i e n  i m m e d i a t e l y  
a f t e r  m a t e r i a l s  a r e  d e l i v e r e d  or w o r k  begins. U n d e r  e x i s t i n g  
l a w  a lien claim, m a y  b e  r e c o r d e d  w i t h i n  90 days a f t e r  the 
m a t e r i a l s  a r e  f u r n i s h e d  or the w o r k  is completed.

S e c t i o n  4 . U n d e r  e x i s t i n g  law, a s u p p l i e r  and a p erson 
f u r n i s h i n g  l a b o r  at the site of n e w  c o n s t r u c t i o n  has a 
p r e f e r e n c e  o v e r  a p r i o r  r e c o r d e d  lien, mortgage, deed of 
trust or o t h e r  e n c umbrance. HB 739 w o u l d  delete this p r i o r i t y  
for s u p p liers a n d  q u a l i f y  the p r i o r i t y  for laborers by 
p r o v i d i n g  that they m u s t  n o t  be a " c o n t r a c t o r "  as d e f i n e d  
u n d e r  A S  08.18.171.
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S e c t i o n  5 . A d d s  a n e w  s e c t i o n  w h i c h  e s t a b l i s h e s  procedures 
^or the a d m i n i s t r a t i o n  of c o n s t r u c t i o n  financing. Lenders 
/ould be r e q u i r e d  to w i t h h o l d  drav f r o m  c o n t r a c t o r s  who 
nave n o t  p a i d  t heir subs or employ 'f T h e  w i t h h o l d i n g  is 
m a n d a t o r y  a f t e r  r e c e i p t  of a stop p a y m e n t  n o t i c e  b y  a p e r s o n  
e n t i t l e d  to c l a i m  a lien. T h e  n o t i c e  m a y  b e  sent if p a y m e n t  
is n o t  r e c e i v e d  w i t h i n  20 days a f t e r  the c l a i m a n t’s contract 
r e q u ires. L e n ders w h o  don't c o mply w i t h  these n e w  proced u r e s  
w i l l  lose any p r i o r i t y  o b t a i n e d  u n d e r  a r e c o r d e d  m o r t g a g e  or 
d e e d  of trust to the extent of funds w r o n g f u l l y  disbursed 
a f t e r  r e c e i p t  of the stop p a y m e n t  n o tice*

S e c t i o n  6 . A d d s  a n e w  s e c t i o n  to e x i s t i n g  law w h i c h  r e q uires 
a p o t e n t i a l  lien c l a i m a n t  to give a n o t i c e  of lien liability 
to the o w n e r  of the p r o p e r t y  and lender w i t h i n  2-0 days a f t e r  
e n t e r i n g  into a c o n s t r u c t i o n  contract. T h e  intent is to 
n o t i f y  the o w n e r  o f  the sources of lien l i a b i l i t y  that h a v e  
the p o t e n t i a l . f o r  e n c u m b e r i n g  his property. U n d e r  existing 
law, an o w n e r  m a y  b e  s u b j e c t e d  to d o u b l e  l i a b i l i t y  unless h e  
m a k e s  c e r t a i n  that all s u b c o n t r a c t o r s  are p a i d  by the g e neral 
contractor. A  m e c h a n i c ' s  or m a t e r i a l m a n ' s  lien is not 
e n f o r c e a b l e  u n l e s s  a n o t i c e  of lien l i a b i l i t y  is given and 
r e c o r d e d  w h e n  required.

S e c t i o n  7 . U n d e r  e x i s t i n g  law, a lien c l a i m  may not be 
r e c o r d e d  by a g e n eral c o n t r a c t o r  u n t i l  c o m p l e t i o n  of the 
c o n s t r u c t i o n  contract. That section is r e p e a l e d  and r e­
en a c t e d  to g e n e r a l l y  p r o v i d e  for the r e c o r d i n g  of lien 
claims a n d  p r o v i d e s  that they a t t a c h  and are capable of 
e n f o r c e m e n t  o n l y  u p o n  recording.

S e c t i o n  8 . S p e c ifies the contents of a c l a i m  of lien. 
E x i s t i n g  law is s i m i l a r  to this r e p e a l e d  a n d  reenacted 
section, e xcept that a d d i t i o n a l  s p e cific i n f o r m a t i o n  is 
r e q u i r e d  about the lien claimant and the w o r k  or m a t e r i a l s  
furnished.

S e c t i o n  9 . A d d s  n e w  subse c t i o n s  to AS 34.35.070, w h i c h  
pr o v i d e  t h a t :

(1) a p r e m a t u r e  n o t i c e  of c o m p l e t i o n  is ineffective;

(2) a l i e n  m a y  not be c l aimed for w o r k  p e r f o r m e d  to 
s a t i s f y  a b r e a c h  of w a r r a n t y  or o t h e r  d e f e c t i v e  m a t e r i a l  or 
w o r k m a n s h i p  unless funds are p l a c e d  in e s c r o w  to pay for the 
work; a n d  ,
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(3) a g e n e r a l  c o n t r a c t o r  can w a i v e  h i s  r i g h t  to c l a i m  a 
l i e n  if h e  has s u b s t a n t i a l l y  c o m p l e t e d  t h e  w o r k  u n d e r  contract, 
h e  w i l l  c o m p l e t e  the r e m a i n i n g  w o r k  w i t h i n  s i x  months, and 
funds h a v e  b e e n  p l a c e d  in e s c r o w  to p a y  f o r  the work.

S e c t i o n  1 0 . S p e c i f i e s  a m ounts and c o n d i t i o n s  for a bond 
that m a y  b e  r e q u i r e d  b y  a l e nder in l i e u  of w i t h h o l d i n g  
m o n e y  f r o m  draws w h e n  a s t o p - n o t i c e  is f i l e d  u n d e r  sec. 62.
(It a p p e a r s  that the i n t e r n a l  c i t a t i o n  to sec. 64 on p a g e  7, 
line 7 o f  H B  739 is incorrect, a n d  s h o u l d  b e  c h a n g e d  to r e a d  
sec. 62 v i c e  sec. 64).

S e c t i o n  1 1 . C o n f o r m i n g  amendments.

S e c t i o n  1 2 . D e f i n i t i o n s .

I h o p e  that the f o r e g o i n g  has a n s w e r e d  y o u r  q u e s t i o n s  c o n c e r n i n g  
1IB 739; if I can be of f u r t h e r  assist a n c e ,  p l e a s e  call me 
at 465-4627.

J L B r h j d : j p d


