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David Jackman
February 25, 197<

Simply a bad deal for the state

For all its alleged complexity, the proposed Cook Inlet land ti3ade
is not that hard to understand. In return for 52 townships (approximately
1.2 million acres) of federal lands that are mostly remote and of ques—
tionable value, the state is giving the federal government 21.5 townships
(approximately -5 million acres) of very valuable lands that the federal
government will in turn use to solve two nettlesome federal problems:

1) The four-year dispute over the adequacy of
the lands withdrawn by the Interior Depart—
ment for the satisfaction of Cook Inlet
Native Corporation®s land selection rights;
and

2) The need to get private ownership (in the
form of pending Native corporate lanu se—
lections) out of the Lake Clark area, so
that the National Park Service will have
a more salable national park proposal for
the d-2 lands in that area.

The 21.5 townships the state is giving up are located on the Kenai
peninsula (5 townships), in the Mat-Su Valley (3 townships), and in the
Beluga area across northern Cook Inlet from Anchorage (13.5 townships).
All of these areas are within zones very favorable for the occurrence of
oil and gas, and the Beluga area is also a known coal area with reserves
of immense proportions. All of these lands are low-lying and well-suited
for future settlement. Furthermore, because they are located near the
population centers of southcentral Alaska, they also have extremely high
importance for recreation and public use by the common man who cannot
afford to fly-in long distances.

The 52 townships the state will receive in exchange are for the
most part quite remote, have little income producing potential, and are
of relatively little value for either future settlement, the protection
of state wildlife resources, cr even public recreational use. Half of
these lands (26 townships) are located in the Mulchatna river drainage
northwest of Lake Iliamna. Another 7 townships are located in the ad-—
jacent Tutna Lake area approximately 25 miles west of Lake Clark.



Eleven townships will be adjacent to Kamishah Bay on the vest coast of
Cook Inlet, southwest of Augustine Island. There will also be 8 townships
in the Talkeetna Mountains and the ~,000 acre Campbell tract in the
Anchorage bowl.

There are many other aspects of this trade to be reviewed, but the
basic inequality of the land values alone is enough to condemn it. To
put it in perspective, consider one of the worst hypotheticals advanced
by proponents of the trade: that Cook Inlet Inc. wins its law suit on
appeal (it has already lost at the trial level), and that Interior is
also ordered to break its 2 agreement with the state and make state
selected lands available for Cook Inlet"s regional selections. Cook
Inlet is due to receive approximately 5% townships total. At least 20-

townships presently withdrawn from federal lands are probably accep—
table to Cook Inlet region. Therefore, at most, 2U-3H additional township
would then be made available from remote, generally lower-value state-
selected lands, either” in the area across the Alaska Range toward the
Stony River country or northwest of the Susitna valley toward Denali.

According to any scale of values these 2U-3" townships would be
worth far less than the 21.5 townships the state plans to give up in the
proposed trade. It is worth re-emphasizing that we would be less out-
of-pocket with this "worst hypothetical™ than with the proposed trade,
and even the advocates of the trade place the likelihood of this hypo—
thetical at less than 20 percent.

The Campbell Tract

In contrast with the other lands to come to the state, the 1;,000
acre Campbell tract in the heart of the Anchorage bowl is valuable land
of the first order. But even this benefit is core apparent than real
because either the state or borough was almost certain to get this tract
anyway, and in any event it had clearly been placed off limits for
Native selection by the federal government. So here as elsewhere through—
out this trade we are getting lands we would likely get anyway, and
protecting public interests that were already protected.

Even advocates of the trade concede that the state "would stand a
respectable chance of obtaining the (Campbell tract) lands at some time
in the future" under the federal Recreation and Public Purposes Act.
High sources within the Interior Department emphasize that this was
almost certainly to be so. These same sources also stated that in
earlier discussions between the Interior Department and Cook InLct
Region, Interior announced its firm opposition to this tract being made

available for Native selection. The only Anchorage-area tracts that



Interior seriously considered letting the Natives select were Fire
Island and surplus lands from Fort Richardson, and these nay veil still
go to Illative ownership under the trade agreement.

Much of the Campbell tract was further protected from any pos—
sibility of Native selection by the two-rule buffer zone in Section
22(1) of the Settlement Act. Finally, there is every indication that
the federal government intended to keep this tract in public open space
use because of its importance as a watershed and recreational area. So
about all the state "gained" here was the administrative expense and the
"pride of ownership".

A Cloud Over the Ilorth-South Runway

Another much-touted plus of the proposed trade agreement is that it
will insure the early transfer of the Point Woronzof, Point Campbell and
Goose Lake tracts to the state. In the words of the agreement, "such
lands shall be reserved by the United States for early conveyance to the
State for park and recreation purposes...." But this language creates a
new problem in view of the importance of the Woronzof tract for the
proposed north-south runway at the Anchorage airport.

Without this agreement the state or borough was still very likely
to get most of these tracts under the Recreation and Public Purposes
Act. The terms of that Act are broad enough to permit a "public purpose"”
such as an airport runway. The core restrictive language regarding
"park and recreation purposes" in the proposed trade agreement nay well
have the effect of blocking such an important public use.

Mo Special Protection for Fisheries

The importance for the state of getting lands in the Iliamna area
has been tied by the advocates of the trade to the protection of Bristol
Bay fishery values. Presumably this extra protection would occur through
state ownership of the upland drainages adjacent to important spawning
streams. So far so good.

However, under the actual terns of the trade, the state will not
get a single acre within the Illiamna Lake watershed which is the key
salmon producer for the Bristol Bay fishery. The lands the state does
receive are in the upper Mulchatna River drainage, an area of very minor
importance for the Bristol Bay fisheries.

With or without the proposed trade, the State will have an opportunity,

recognized in Section 17(d) of the 1971 Settlement Act, to select lands
in the Iliamna drainage within the Bristol Bay village withdrawals after



Native selections are completed. Furthermore, the fishery values of
public landr in that area are perfectly ".weil protected with the lands in
federal ownership, and nothing significant is gained by transferring
them to state ownership. Add to this fact the existence of state regu—
latory tools such as the Anadromous Fish Stream Act; which can. be used to
protect fisheries habitats.

Out-of-Region Selection Rights

Under the proposed trade agreement, Cook Inlet Region will have an
additional three years to identify and select approximately 30 townships
of land from available federal lands outside the region. They are prohibited
by the agreement from selecting any lands the Federal Government wants,
such as d-1 or d-2 lands included in the Secretary"s park, refuge, and
forest proposals, or any of the d-1 buffer lands around these areas
called "zones of ecological concern”. This will throw Cook Inlet into
those lands that would otherwise be prime candidate areas for State
selection. Cook Inlet Region will have the opportunity to take the best
available lands from a resource utilization standpoint.

The out-of-region selections constitute a loss to the State because
these are lands that otherwise would have been available for Scate
selection. (Approximately 35 million acres of land remain to be selected
out of the Statehood Act grant of 103-5 million acres.) Cook Inlet will
be looking for the same kind of income-producing resource lands or other
valuable lands that would be high on the list for State selection. V/ith
respect to the millions of acres that could be nominated under ohis
procedure, there will be a freeze on the processing of any Suate selec—
tions for three years.

Thirty townships broken up in isolated private tracts will create
the same kind of land management problems outside Cook Inlet Region that
it was the partial purpose of this trade to avoid within this region.

So in order to consolidate ownership in the Cook Inlet area, we are
furthering a fragmented land pattern elsewhere in the state.

Impact on the Proposed Lake Clark National Park

This ti*ade will make it difficult for the State to ever oppose the
establishment of a National Park or other area managed by the National
Park Service in the Lake Clark area. The proposal would result in the
return of certain key lands around Lake Clark to federal control, and
would prevent further Native selections in this area. In the agreement,
the Secretary, Cook Inlet Native Corporation, and the State all ac—

knowledge that there are nationally significant resources in the Lake



S.'rie of the federal iar.rls to be included in this pool, withoutthis
agreement, would be available for State selection under one 90-day
preference right guaranteed ir. the Statehood Act. These are potentially
very valuable lands, ana could include tracts such as Fire Island and
surplus lands at Fort Richardson. The 5500/acre equivalent formula
agreed on in the proposal would imply total land values for this
township pool of over 69 million, and the State would have the rightto
veto only 1,500 acres from this pool.

Disposal Without Planning or Classification

As the agreement is written the state does not know exactly what
lands will go to Cook Inlet Corporation on the Kenai or in the Mat-Su
Valley. The specific lands are to be identified over the next eighteen
months "to the extent possible by mutual agreement™ from five selection
pools: the Point McKenzie pool, the Knik-Willow pool, the Kashwitna
pool, the Chickaloon pool, and the Kenai pool. If the state and the
Natives cannot agree, then the state identifies one and a half times
their entitlement, and Cook Inlet chooses.

This process of mutual agreement may work very well or it may break
down completely. It is impossible to know now. In either event eighteen
months is hardly adequate time to complete the kind of land use planning
and classification process that would normally preceed the disposal of
such large tracts into private ownership. Private ownership of more
land in these areas may make good sense, but the state is losing most of
its ability to determine what specific tracts are best suites” for private
development in terms of local government needs, public servi and
provision for recreation and open space lands. It is true that local
zoning could serve as a stopgap, but it can never be as effective as a
vise and carefully thought out disposal policy.

Swanson River Oil Revenues

Without this proposed agreement, there is some chance that either
an administrative or a legislative settlement arrived at by the Federal
Government alone might give Swanson River oil revenues to Cook Inlet
Region. At present, the State receives 90 percent of these royalty
revenues although there is a recent opinion of the U.S. Comptroller
General challenging the right of the State to these revenues.

Under this Comptroller General®s opinion, the State may lose
Swanson River revenues anyway unless the State is successful in legally
overturning this opinion. Also, in the absence of a finding by the
Secretary that these lands are no longer necessary for the Moose Range,
federal legislative action would probably be required to give those sub—
surface benefits to Cook Inlet Region.



Serious Breach of Public Trust

Aside from its citizens, this state"s public land is its most basic
asset. It should 50 without saying that both she legislative and the
executive branches should use the highest standard of care in managing
or disposing of this land patrimony.

The only standard that presently exists in state law against which
land trades can be measured is equal value. This legal standard has
always been viewed in the past as meaning equal appraised dollar values.
Where this was not possible a cash equalizer was permitted.

Even if we now allow this equal value test to be broadened into a
public benefit versus public cost analysis, there has been no such
rigorous and complete cost-benefit comparison offered by the administration
that can meet even such a liberalized test. Thus we are asked to
discard the only standard that presently exists in state law, and to
rely on the individual judgement of one or two administrators. To
borrow Governor Hammond®"s analogy of Alaska, Inc., the Cook Inlet trade
appears to constitute an unwarranted dissipation of corporate assets.

Better Alternatives Are Still Available

It is simply not true that this agreement must be approved if Cook
Inlet is to have a satisfactory resolution of its land selection problems.
The federal legislation that authorized the Interior Department®s participation
in the trade recognized that the parties might not be able to finally
agree, and provide®™ Tfull protection for Cook Inlet"s selection rights in
that event.

This Act requires the Secretary to report to Congress by April 15th
of this year on the implementation of this agreement. If there 1is no
agreement at that time, the Secretary must until the end of 1976 hold on
to those federal lands that would have gone to Cook Inlet Corporation so
that Congress can consider an alternative solution. All of Cook Inlet"s
original selection rights would be restored, and they vould continue to
pursue the appeal of their law suit. n

The simplest alternative to the proposed trade would be for Interior *
to simply withdraw additional d-1 and d-2 federal land within Cook Inlet
region for Native selection. This would require neither legislation nor
a single acre of state land.

A second quite simple alternative is suggested by the proposed trade
agreement. Since 30 townships of out-of-region selection rights have al—
ready been approved by Congress as a part of this trade, Congress could

%



pass a two-sentence amendment simply directing the Secretary to specifically
withdraw up to 90 townships from within these same d-1 1and areas outside
the region as an additional deficiency area for Cook Inlet"s regional se—
lections. The other regions have already accepted this concept in the
present trade, and by requiring the selection area to be identified and
narrowed down, state selections would not be frozen over so broad an area.

Conclusion

It is now up to the state legislature to either approve or disapprove
this proposed trade. If they choose not to approve it, they may well de—
cide to suggest an alternative that would throw it back into federal hands.
Wiatever course is taken they must eventually decide the larger issue con—
cerning standards and procedures to govern such trades in the future if the
public interest is to be adequately protected.



To: Senator Kay Poland
From: George C. Silides, P.E.
Subject: Cook Inlet Land Trade

Transmitted herewith is the final Committee Report on HR 6644. | can
find no substantive changes from the preliminary report you received
earlier, except that this edition is much more complete.

Pages 1-10 represent the final language of the Bill itself as passed.
The earlier edition of HR 6644 that we sent you shows, also, the origi-
nal language that was deleted. Sections 12 and 17 of HR 6644 deal with
the land trade between the State of Alaska and the Cook Inlet Native
Regional Corporation. Section 12 describes the trade, and Section 17
sets aside the restrictions of i  AlaskaStatehood Act to permit accomp-
lishment of this and any other and futuretrade. (Emphasis added).

Pages 10 - l4constitute a letter ofintent. It is noted that the State-
Cook Inlet trade was notincluded inthe Purpose description of the origi-
nal Bill.

Pages 14 - 54 are a Section - By - Section Analysis. Section 12, which
describes the trade in general terms begins on page 30. A detailed des-
cription of terms and conditions of the trade begins on page 35 and extends
through page 52.  The present prohibitions of the Statehood Act and the con-
sequences of its being amended are recited at the bottom of page 34 and the
top of page 35.

Pages 54 - 58 describe changes in existing law that were caused by HR 6644.
Section 17 onpage 56 Is germane.

Pages 58 - 85include reports by the variousfederal departments concern-

ing their feelings on the measure. Not all are favorable. The Department
of Agriculture specifically objects to the inclusion of Section 12 on the
basis that the section reopens conflicts that ANCSA was intended to resolve.

The Congress had taken due note of the existing debate as to the propri-

ety of the State's involvement and of thenature and extent thereof. The
Governor has promised that he will not implementthe terms of Section 12

of HR 6644 unless the Legislature concurrs. Section 12 (c) (3) (i) (center-
of page 8), calls fora report by the Secretary of the Interior to Congress
by April 15, 1976. The Legislature's decision must reach him in time to pre-
pare that report. He reserves until December 18, 1976 to make other

-1 -



BRIEF SYNOPSIS OF
THE PROPOSED COOK INLET LAND TRADE

ihe following Is a short summary of the major aspects of the proposed Cook Inlet Land Trade. The ™"aareement document"
which forms the basis of the agreement among the three parties Is found In the U.S. House of Representatives®™ Report

No. 94-729 dated December 15, 1975. Ihe "agreement document'™ Is found on pane 35 of that report and Is entitled "Terms
and Conditions for Land Consolidation and Management In the Cook Inlet Area.” To assist parties Interested In the
specific details of the "agreement document'™, appropriate page and section references TfTollow each specific point in

the summary below. In addition, where appropriate, a map reference refers to the attached map.

Agreement Document

(Page) & Section Map
COOK [INLET REGION RECEIVES: Reference Reference
A FROM FEDERAL GOVERNMENT:
1. 10,000 acres exclseo from the Kenat National Moose Range abutting the (35)I1-A
westorn end of Lake Tustumena (with the following covenant: no sale for
25 years; if then sold, first right of refusal to the federal government;
strict development restrictions along edge c* Lake Tustumena).
2. Up to 9.6 townships of sub-surface rights to oil, gas and coal (subject (37)1-B
to normal Moose Range surface restrictions; coal may only be removed In a a3
liquid or gaseous state).
3. All federal Ilands In tho following:
@ T.10S,, R.9W., F.M. (near Healy). @G7H)I1-B-(1)
(b) T.20N., RO9E., S.M. (GlennHighway near Matanuska Glacier). (37)1-B-(1)
(©) T.IN., R.2IW., S.M. (westside of Cook Inlet - 15 sections (37)1-B-(2)

11tie to metalliferous minerals only; Secretary must
approve surface mining plans).

@ T.I1S., R.2IW., S.M. (westside of Cook Inlet - Hi sections @3E7)1-B-(3)
ownership In foo; surface use only for mining needs).



Agreement Document

(Page) & Section Map
Reference Reference
4. OQOutside Region - 29.66 townships outside Cook Inlet Region (from native G83)I1Cc-(1>
deficiency or d(l1) lands In the Ahtna, Bristol Bay, Callsta, Chugach or
Doyon Regions; certain protections for the Federal government, State and
regional and village corporations).
5. Within Region pool ((up to 138,000 acres of federal surplus lands; 383)I1-C-@
any acres selected cone from "out-of-reglon” selection entitlement; State
has certain safeguards to protect public Interests).
B. FROM STATE:
1. 1.2 townships of scattered tracts (lands Inthe vicinity of Point (48)1-AtoD Appendix C
McKenzie, Knlk, Kashwitna and Chlckaloon). 1A-D
2. 1.8 townships to the certified nativevillages and groups of Go) 3 Appendix C
Chlckaloon, Knlk, Alexander Creek, Salanatof, KInllchlk, Montana Creek 3
and Caswell (to trade villages out of Lake Clark).
3. 5.0 townships on the Kenai Peninsula. (49) 1-E Appendix C
1-E
4. 13.5 townships in the Beluga area 49 2 Appendix C
21.5 TOWNSHIPS TOTAL
STATF RECEIVES:
A. Thefollowing lands over and above Its statehood entitlement:
1. 26 townships inthe Lake Clark area. (50) Appendix D
2. 7 townships IntheTutna Lake area. (51) Appendix G

3. 8 townships In the Talkeetna Mountains. Appendix G



4. Il townships on Kamlshak Day (near Mt. \ugustlne).

52 TOWNSHIPS TOTAL

The right to select an additional 12.4 townships in the Talkeetna
Mountains and Koksetna River areas.

Immediate conveyance of approximately 4,000 acres in the Campbell
Tract In the hea™-t of the Anchorage Bowl.

Early conveyance of Point Woronzof, Point Campbeill and Goose Lake
withdrawals.

Protection of approximately 12 townships of land previously selected

by the State in 1972, but which would be selected by Cook Inlet
Region if the proposed land trade is not effected.

FEDERAL GOVERNMENT RECEIVES:

Al

No lands directly, but will retain title to a number of specific
townships within Cook Inlet Region which the Regional Corporation
will otherwise select.

Several other benefits not directly related to the receipt of land:

(@) Settlement of Cook Inlet Region"s entitlement under ANCSA.
(b) Settlement of Cook Inlet Region®"s suit against the Secretary.
(¢ Minimal Impact upon lands In the Kenai National Moose Range.
@ Improoved land ownership pattern in the Lake Clark area.

MISCELLANEOUS PROVISIONS:

Al

No oil and gas fields will be transferred to native ownership (all
revenues currently received by the State will continue).

Agreement Document
(Page) & Section
Reference

GD

G2)

(42)1 11-B

(41) |-C-2(e)

Map
Reference

Appendix G

Appendix G

Appendix F



W

All lands transferred to native corporations sill
safeguards (e.g. easements).

contain ANCSA
All state lands conveyed will

additionally contain dedicated or
platted section

line easements and highway or other rtghts-of-way.
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Mr. Roy Huhndorf, President
Cook Inlet Region, Inc.

1211 V:sst 27th Avenu*:-
Anchorage, AK S9 503

Dear Roy:

The directors of the Anchorage Chapter, Alaska Miners Association, voted
Monday to oppose the Cook Inlet compromise, and we advised Kay Poland and
Nels Anderson of our position and reasons by telegram. Enclosed is a copy of
the wire.

Mo. realize that it again throws Cook Inlet into unknown ground and that it is
possible that another settlement compromise could be worse. However, the

actions detrimental to mining--particularly uncertain timing and making defi-
nite commitments to a Lake Clark National Park—were more than we could go
along with.

The absolute failure oi' the Department of Natural Resources to go into the
negotiation with any knowledge or commitment other than to Parks and Wild-
life is the cause of the problem as we see it. We are on record as desiring a
better settlement which would give Cook Inlet needed lands. We do net intend
to publicize our decision widely.

Sincerely,

C. 0. Hawley
Chairman, Anchorage Branch
Alaska Miners Association

ams

Enclosure a/s

co Jeff Knaobol y
Kay Poland
Nels Anderson
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ALASKA

March 4, 1976

MEMORANDUM

TO: ALL MEMBERS
FROM: SENATOR KAY POLAND

We have received coi)ies of the Complaint and Memorandums filed
against the Cook Inlet Land Trade in Anchorage Superior Court,
and they are hereby transmitted for your information.

These documents, together with the comments of Dave Jackman and
Michael Smith, sent you earlier, should give you a reasonable
resume of the basic issues.

The earlier packet contained a transcript of the Anchorage
testimony plus written material received since that date.
Tapes of the Juneau testimony are available but not trans-
cribed because of repetition.

The entire matter will be calendared early next week. The
Senate Resources Committee has endeavored to secure testimony
from every source for your information.
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! IN THE SUPERIOR COURT TOR THE STATE OF ALASKA
j~ THIRD JUDICIAL DISTIUCT AT ANCHORAGE
1'J. R. LEWS and HAROLD 1. )
- GALLICTT, JR., Citizens and )
j Taxpayers of the State of )
- Alaska, )
Plaintiffs, )
J )
VS . )
i )
« STATE OF ALASKA; GOVERNOR )
JAY HAMMOND; GUY R. MARTIN, )
ICommissioner of Natural )
JResources; MICHAEL C. T. )
= SMITH, Director, Division )
of Lands, )
It >
! Defendants. )
1 >
I No
1 . COMPLAINT FOR DECLARATORY
JUDGMENT AND PERMANENT INJUNCTION
E
b Plaintiffs, HAROLD H. GALLTETT, JR. and J. R. LE".TS,

citizens and taxpayers of the State of Alaska, pursuant to
Alaska Civil Rule 23, and on behalf of all citizens and ta<-
I payers of the State, complain and allege as follows:
r COUNT ONE
|
Plaintiffs have been and now arc residents, citizens and
metaxpayers of the Stale of Alaska and reside in Anchorage, Alaska.
*Defendants arc the Slate and its Governor. Commissioner of
ENatural Resources and Director of Division of Lands.
I
r Plaintiffs are commencing this action in order to per-
mnncntly enjoin the state from participating in an exchange
of lands involving the alienation of subsurface mineral rights
fbelongiug Lo all the people of the State of Alaska. This
,



attempted alienation is in violation of the Constitution of the
United States, the Constitution of the State of Alaska, the
Alaska Statehood Act, and Title 3S, Alaska Statutes.
Il
In 1955 rhe then Territory of Alaska through its legis—
lature, provided for a constitutional convention. Elected
delegates adopted a constitution on February 5, 1955 which
was ratified by the people of Alaska on April 24, 1956.
v
This constitution adopted by the people of Alaska served
as a basis for subsequent petitions to Congress for statehood
and constituted an offer to accept the privileges and responsi-
*
bilities of that status in accordance with the terns of said
constitution.
v
Article VII1, Section 9 of the Constitution of the State
of Alaska provided in part as follows:
Section 9. Sales and Grants. Subject to
the provisions”of this section, the legis—
lature may provide for the sale er grant
of state lands, or interests therein, and
, establish sales procedures. All sales or
grants shall contain such reservations to
the State of all resources as may be required
by Congress or the State and sha.il provide
for access to these resources.
Vi
1 Two years after the people of Alaska adop*od (he above

<constitutional provisions, Congress passed the Alaska Statehood
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is a direct,

i fol lows:

approved on July 7, 1958. Sec. 6(i) of the Statehood Act

response by Congress to lhe previsions contained

in Article VLII, See. 9 of the Alaska Const itution set forth

The Alaska Statehood Act stated in this section as

All grants made or con finned under this
Act shall include mineral deposits. The
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grants of mineral lands tiuu the Scale of

* Alaska under subset"*ions (a) and (b) of
this section are r upon the express con—
dition that all sales, grants, deeds, or

1 patents for any of the mineral lands so

. granted shill be subject to and contain

a reservation to the Slate of till of the
mineral!; in the lands so sold, granted,

L deeded, or patented,

Sec. 6(i) of the Act further provided that: any land ; or
<minerals disposed of by the State of Alaska contrary to the
provisions of the above section would ho forf: ited to the

?gUnited States by appropriate proceedings instituted by the

fAttorney General.

Vil

r By Public Lav: 92-203, 85 Stat. 638, approved December 1S,
1971, Congress enacted the Alaska dative Claims Settlement Act.
This Act provided for the fair and just settlement of all clainm

;by native groups in Alaska based upon their aboriginal land
claims. All prior conveyances of public land pursuant to

, Federal law and all tentative approvals pursuant to Sec. 6(g)

! of the Alaska Statehood Act were declared to be an cxtirguish-
ment of the aboriginal title of Alaska natives. The Act
further provided for 12 geographic regions within the Si.-lv
and for appropriate regional native corporations which were

; given the right to select Land and share in the revenue;: fro.

I the sale of minerals. Sec. 12 of the Alaska L."il"ivc Claim::

eSettlement Act provided for the selection of land by each

{.evillage corporation within the township in which the vil |l ge

e is located, plus an area that, would make the total selection

.equal to the acreage to which the village was entitled under

|

< Sec. 1A of the Act .
t*

vnr

a Because of existing federal withdrawals, state land selee

j* tion and other non-native settlement pattern within tlie Cook
1



I
g
i Inlet region, Cook Inlet Region, Inc., a .native corporation,
* was not able to select lands which it considered of like am!
similar character under the formula established by the Ala:.!
Native Claims Settlement Act. For approxirately three years

following the enactment or this Act, Cook Inlet. Region, Inc.

e negotiated with the Secretary of the InLcric-r in an alter.:.-

to insure its land selection of a similar and like charai <er.
i X
Ii<

Cook Inlet Region, Inc. was dissatisfied with Lhasa

~"negotiations with the United States Department oC the Interior,
i---and it filed suit in a District Court. Negotiations coutir .~d,
" however,and the solicitor for the Departmentof Interior pmie
an offer to convey to Cook Inlet Region, Inc. ten surface a-=d
fifteen subsurface lovmships withi.n thg Ko]ha»;.National I-.00~
.Range, including the Swanson River oilfield, as well as addi-

e tional. federal lands in the then Greater Anchorage Area Uortugh.
iIThese lands included land at Point l'oronzof, Point Campbell,

and a sizable portion of the Campbell air strip tract. Cook
Inlet Region, Inc. declined this offer and it was later i it'drawn
by the Department of the Interior.

» X

; The United States District Court rul'd in favor of IIn
Secretary of the Interior and n&ainsL Cook 'nlot Region, h

'in February of 197? Pending Lhe appeal of the case to the

i Ninth Circuit Court of Appeals, Cook lulet Hep,ion, Inc. ap-viled
1to Congress for legislative relief. Despite Ilie fact Linl

Cook Inlet Region problems were solely with and coneerniu., the
federal government and federal land, the State entered into the

negotiations in an attempt to help solve the problems between

the Cook Tnlel Region and the federal government.
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The United States District Court ruled in favor ufr g™/
Secretary of the: Interior and against Cook Inlet Reek"Ll, Ine.
in February of 1975. Pending the appeal of.-the case- to the
Ninth Circuit Court of App A*Tfonk Inlet Region, 1Ir<< appealed
to Congress for legislnyt™K, rel iof. Despite the fact that
Cook Inlet RerYo™.pMof?fL-ms v/eve solely with ;ud concernlLug
federal government raid federal land, the State entered into
. the negotiations in an attempt to help solve the- prohlvr.is bvtwi-n

/jier Cook Inlet Region and the federal government.
I X1

Yo
] The State, Cook Inlet Region. Inc., and the Department

L of the Interior entered into the negotiations concerning the
i

exchange of lands pursuant to Sec. ?2(f) of Lite Alaska Native
2 ;
Claims Settlement Act which provided as follow.*;:

The Secretary, the Secretary of Defense,

and the Secretary of Agriculture are authorized
to exchange any lands or interests there ™,

in Alaska under their jurisdiction for la.-ds

or interests therein of the Village Corpo:ations,
Regional Corporations, individuals, or the

State for the purpose of effecting land consoli—
dations or to facilitate tho :an:>g. riant o* de —
velopment of tin: land. Kxchauges shall be

on the basis of equal value, and either party

to tlio exchange may pay or accept cash in order
to equalize the value of thelproperties e .changed.

X1
Pursuant to the exchange provisions cited above, -mST,

.volunteered tlie trad.* of various patented lands i< | liv;-

: nient of the Interior for exchange and grant to the Cook Inlet
E*/<¢
‘ﬁi?¥ﬁ , Region, Inc. The terms of the settlement wei"e, in sviai.iry, that
f;*<<, i the State of Alaska obligated itself to comay lands to tin
3&%%{? .United Stales for exchange wi th Cool; Inlet Region, Ine. in
5*35; 5 accordance with "Terms and Conditions for Land Consolidat ion and

<

g Management in Cook Inlet Area"™ made a pari of the report from

k
« -5-



N the Committee on Interior and Insular Affairs accompanying
HR 6644, the amendment to the Alaska Ilkitive Claims Settlement
Act. Further, Cook Inlet Region, Tnc. was to dismiss its law—
suit in the case of Cook™ Inlet v. jile"ae, 70-2232, Ninth Circuit
.
; Court of Appeals; and other native village r.election:, under
Sec. 12 of tha Settlement Act concerning lands within Lake Clerk,
and other areas outside the Cook Inlet Keglon, Inc., would be
withdrawn to enable the exchange; .to take place by substituting
land outside Cook Inlet region. These terms arc summarixod ir.
"eSec. 12(a) of Public Law 94-204, known as Alaska Native Claims
Settlement Act Amendments, approved January 2, 1976. Sec. 12(f)
f

mof the Amendments states that all conveyances of lar.ds made or
I

i to be made by the State of Alaska in satisfaction of the Terms
and Conditions "shall pass all. of the state ™ right, title, and
i interest in such lands, including the minerals therein, as if
= those conveyances were made pursuant to Sec. 22(f) of the
1IBtilcm«nt Act.”
xiii
; See. 17 of the Amendment purports to amend See. 27(f) of
the Alaska Native Claims Settlement Act by slat Lng that 1in any
exchange made pursuant lo Sec. 22(f), the State may convey its
J lands, "free of the restrictions of See. 6(1) of the Alaska
Statehood Act."
X1V
, In the "Terms and Conditions"™ contained within the report
iaccompanying ilk 6644, See. 1l at P. 42, tin* Slate of Alaska was
asked to give 1its consent to the exchange and settlement ngrce-
imcnt within sixty days of the commencement oT the 19/6 session
"of the Alaska State Legislature. Upon such consent being given,

r the State of Alaska 1ir. bound o convey lo the United States forg

i reconveyance Lo Cook Inlet Reg,ion. Inc. the lands r.et forth



ewithin the "Terms and Conditions." PIainEiffs allege on info
rmation and belief that sa{d consent mu:;t be given, if it all,
. prior to March 12, 1976.
XV
In an attempt to implement Sec:. 22(f) of the Alaska Wat
Claims Settlement Act, the Alaska legislature, in 1972, enact
what s now Sec. 30.95.060 Alaska Statutes which author Liter, t
exchange of state land with a native: corporation "vita tre re—
sent of the governor,”" when the purpose is 1o effect Iand cu-.
solidations or to facilitate the management, or development of
the land. Simila: to ANCSA, Sec. 22(f), the Alaska Statute p
vided that exchanges shall be on the basis of equal value, v_
i either party being allowed to accept or pay cash in order lo
equalize the value of the properties exchanged.
X ‘ XVi
The governor and the State, through its Commissioner of
: Natural Resources and Director of the Division of Lands, 1is
I proposing to give away large parcels of land and is also pro—
posing to convey the subsurface mineral rights in such a nor."”,
ifas would convey all the coal, oil and gas resources of the lar.
“The State |Is proposing to give away the fol v.ing estimated
I resources:
Present value of coal $4,732,000,0 ©

Minimum probable present
value of oil and gas 62,400,011

Present value of surface
estate

TOTAL $ *,246, 104,000
The State proposes to receive the following estimated

value as a result of the exchange:

Present value of surface
estate 165,917,440



From the above summary of the exchange valuer., the not: resale
to the Stale of Alaska is as follows:
Met loss $5,080,18/,S0Q
XVIi
The proposed conveyance violates the Alaska Cor.si ituti”,
and its compact with the federal government through the Ala..
Statehood Act. The Alaska Constitution and the Alar." u State—
hood Act prohibit any conveyances, deeds, grants or salts or
state lands without reservations to alL the people of the Sta
of the. mineral rights contained therein.
XVii
The exchange of land as proposed by the Hammond Adminis
tion fails to effect land consolidations or to facilitate trc
management or development of the land as required by A.S. 3?.
XX
There is no adequate remedy at lav: for plaintiffs and r
taxpayers and citizens of the Slate of Alaska to effect redre
should this illegal conveyance take, place. Damages <onld be
astronomical for the replacement of the values of the coal, ¢
and gas reserves and resources. In any event, damages would
to come from the treasury of the State of Alaska, which con—
sists of assets alteady owned by the people of the Stale. If
this proposed exchange is not permanently enjoined, the plain
tiffs and oilier citizens and taxpayers of the State of Alas!::
will suffer irreparable harm on the magnitude of billion:; o:
dollars in lost resources.
COUNT TWO
|
Plaint iffs reallege Paragraphs | through XIX of their

First Count herein.



Article VIII, Sec. 9, Constitution of Lite State of Ala
subjecl LO the reservation to the State of ail resource.-., al
the Legislature to provide for the sale or grant of stafi |la

:or interests therein, and specifically allows for tie: rstubi
mcnt of sales procedures.
i
Pursuant Lo this constitutional authority, the Alaska

laturc in See. 38.05.045, Alaska Statutes, provided in part

il
Ifollows:

All lands owned in fee by the state or

to which the state r.-a become entitled,

excepting tide, submerged or shorelands,

and timber or grazing lands, may be sold

as provided in $45-69 of this chapter.

v

5 Sec. 38.05.055, Alaska Statutes, states in part as fol
) Except as provided in §315(d) of this

chapter, the sale shall be "."ab at public
auction to tha highest qualified bidder
as determined by the director.

Sec. 38.05.125 A.S. states that each contract for the

e_lease or grant of state land, and each deed to state land, p
Gerties or interest in state land, r.nde under Sec. 315-335 of
this chapter or Sec. 45-130 of this chapter, . .. is suhjie
e.the reservation that the State of Alaska "expressly save;.,
"excepts, and reserves out of the grant her*.In* it.ide, unto it:
eits lessees, successors, and assigns forever, all oils, :,.:.-
econl, ores, minerals, fissionable r.itorials, <"ul fossils of
revery name, kind or description........... "
E VT
< See. 38.05.310, Alaska Statutes, stales that no land ¢

be sold or leased for less than the approved, appraised istirk

Jvalue.



If Sec. 38.05.125, Alaska Statutes, providing for the
reservation to the State of al.l mineral right.*;, 1is not in
violation of Article VIII, See. 9, Constitution of Alaska, 1ih
reservation must apply to all authorized an.; legal state sal.-
or grants 1in accordance with the contractual and compact pre—
visions of Article VIIlI, Sec. 9, Constitution of Alaska and
Sec. 6(i) of the Alaska Statehood Act. In this event,

Sec. 38.95.060, Alaska Statutes, providing for the exchange c
land with a native corporation would r.ot be in accordance wit
the public auction and competitive bid requirements sec forth
in Sec. 38.05.075-120, Alaska Statutes.

VI

If the State is assuming for the purposes of the propc-
exchange transaction that Sec. 3S.95.060 (exchange provision)
is outside the scope of the auction and corn.-titive bidding r
visions, and outside tha reservation of mineral rights tirovis
then Sec. 38.95.060 and Sec. 38.05.125 are 1i:i violation of
Article VIII, Sec. 9 of the Alaska Constitution and the compr.
provisions between the Constitution and the Alaska Scat hand
Act. The proposed exchange 1is, therefore, 1illegal.

COUNT thri:i:
[

Plaintiffs reallege Paragraph 1 through XIX of their li
Count herein.

1

Article VIIlI, Sec. 10 of the Constitution of the Stale
Alaska states as follows:

No disposals or leases of state lands,
or interests therein, shall be rule without
prior public notice and other safeguards of

the public interest as may b prescribed by
Law.



Although the State has conducted numerous hearings on Lh>
proposed laud trade, the actual lands to be made the subject
of the trade with the native corporation have not yet been do-
. termined. In accordance with Sec. 12(h) of the Amendments of
“ANCSA, and the "Terms and Conditions,”™ the Cool; Inlet region 1=
.allowed to select lands from various "pools."™ How much of th-
Reluga coal land and other lands now brlonging and patented
fcto the State will be selected from these "pools"™, and the o"w»et
I location and value of such lands, still has yet to be determined

|F;and probably will not be determined until, long after the Governor

mgives his consent.

The public notice requirements of Article VIII, Sc-c. 19
:.of the Alaska Constitution have not been complied wit insofar
as said provisions must rc-quire that notice rot only bo given
;of the exchange, but of the value anJ Approis*ir. of the resources
and surface rights contained therein, and the exact nature of the
|"trade so as to give the public real notice of what 1is conte. =
:plated in terms of economic impact to the State Treasury now
l-’and in the future. Without these additional . 1s, notice ir.
mmeaningless and ineffective.

v

Article VIII, Section 10 also requires "other i tfg.tii tcw

é.,_.;,,“‘, Py

f the public interest as r.uiy be prescribed by law" as a part
].of anotice requirement prior to disposal of state lands. IMain-
I'-'tiffs allege that tlie terms of the proposed sale to this date

»

;remain indeterminate, indefinite, atul of such an ambiguous nature
ethat the public has received inadequate notice of the economic
Fconsequences of the proposed exchange. Even the legislature

|
I is unable to prescribe safeguards because it, like the plain—



tiffs, has no exact knowledge of specific, lands end resources
involved. The proposed exchange, therefore, violates Article VIII,
Section 10, Constitution of the SlaLe of Alaska.
COUNT FOUR
1
Plaintiffs reallege Paragraph | through XIX of their First
Count herein.
1
Article VIII, Section 17, Constitution of Lhe State of
Alaska, provides as follows:
Laws and regulations governing the use
or disposal of natural resources shall
apply equally to all persons similarly
situated with reference to the subject
matter and purpose to be served by the
law or regulation.
11
Plaintiffs allege “at Lhe proposed land trade involving
the Cook Inlet region violates Article VIII, Section 17 of the
Alaska Constitution in that the trade or exchange will result in
valuable state resources being conveyed to aprivatecorporation
for less than fair value and for the use andbenefit of less
than all citizens of the State of Alaska.
v
The purported and invalid attempt on the part of Congress
to waive provisions of the Alaska Statehood Act, requiring
reservations of all minerals for the benefit, c*f all citizens
of the State, and the purported and invalid attempt: of the Slac-
to convey the mineral rights underlying slate lands in violation
of the State Constitution, results in the application of federal
and state law which is not uniform and which does not apply
to all citizens of the State equally. The State through the

proposed exchange 1is violating the inteiil and purpose of

Article VI.IlI, Section 17, Constitution of the State of Alaska.



i count five
i
Plaintiffs reallege Paragraph T through XTX of their
First Count herein.
I
Sec. 38.95.060, Alaska Statutes, providing for the
; exchange of state lands with lands ov.r..:d by Liuv* regional cor
.poraLion, cannot and does not purport, to ar.-.ad, change or
Fwaive the provisions of Article VIII, See. 9 of the Alaska
|i|C0nstitution and Sec. 6(i.) of the Alaska Statehood Act, both

?of which require that all deeds or grants of state lands reser

to the State all mineral rights contained therein.
i,
i 111
i The purported land exchange between the State and
«
e.the Cook Inlet Region, in addition to conveying subsurface
mineral rights in violation of Article VI1T, See. 9 of the
*Alaska Constitution and See. 6(i) of the Statehood Act, is nls
{in excess of the authority set forth in Sec. 38.93.060, Alaska

i;Statutes, which does not in any runner refer to suhsurfr.ee

fmineral rights as a part of the exchange.

jt COUNT SIX
¥
s 1

Plaintiffs reallege Paragraphs |1 Lhrev.gh XTX of their
1
First Count herein.
F

i 11
Sec. 6(i) of the Alaska Statehood Act in conjunction
;with Article VIII, Section 9 of Lhe Alaska Constitution rival*.
a compact which thereafter and until amended according to law,
{guaranteed to all the people of the State oi Alaska that the

Jmineral resources of the State would be retained by the Stale

|"And its citizens. The grant of lands from the federal govern:.-



to the State was expressly conditioned upon the State preserving
the mineral rights for ali its citizens, and the State cannot
now legally, without a proper vote of the people as required
to amend the Alaska Constitution, conveysaid mineral rights
and thereby bestow a special benefit on any person or corporation,
public or private, at the expense of the citizens of Alaska.
in
The Alaska Statehood Act and the Alaska Constitution place
the State in the position of trustee over the mineral resources
Eof the citizens of the State, and the- State cannot now legally
abdicate its duty as trustee without the consent of its citizens
eany more than it could abdicate its police powers and duty to
\ protect persons and their property.
COLX1T -S4fr
|
L] Flaintiffs reallege Paragraphs 1 through XIX of choir

r
JFirst Count herein.

| 11
Sec. 38.95.000, Alaska Statutes, providing for the exchange
eof land, states that a corporation organized under Alaska law
pursuant to the federal Alaska Mative Claims Settlement Act.
may obtain "up Lo 23,040 ceres of state land."
! 111
The purported land exchange between the Stale and the Conk
Inlet Region purports to grant far in oxcess of 23,040 acres
of state land; to Lhe contrary, the proposed exchange would
involve ovc<”~”00,000 ticres]) Therefore, even if Sec. 38.95.000,
Alaska Statutes/is a valid delegation of legislative authority to
the Governor, /he proposed exchange is not within the limitations

; imposed by tKis section.

—-_—— N

s



COUNT

|
Plaintiffs reallege Paragraphs J through XJX of their
First Count herein.
1
Sec. 3S.95.050, Alaska Statutes, states at; folio;::".:
(c) Exchanges shall he on the basis of
equal value, and either party to the
exchange r.ny pay or accept cash in order

to equalize the value of the properties
exchanged.

i
The proposed exchange of lands between the State and
f Cook Inlet region are not based upon equal value. The State

A
has not conducted adequate appraisals of the coal and other natural]

iresources underlying the lands attempted to be exchanged in
;this transaction, and the State 1is proposing to give away co il
i resources which ultimately may be of noire value and benefit
. to che State of Alaska than the resources underlying the Prudhoe
mBay oil fields.
4
v
The Stale is attempting to exchange state lands involving
enormous coal resources in exchange for lands which, although

useful for park and recreational purposes, contain little
1y

:inherent value. Sec. 38.95.060(c) incorporates the concoje

of "cash" in equalising values, and Iho actual monetary

=l

ibenefits and disadvantages should he the primary factor in de —

Btcrmining equality in this proposed evchange. Although purl;
! |
I-and recreational lands do have value lo the Slate, the enormity

eand magnitude of the economic value and benefit to the Stale
i
of its mineral rights far outweigh any assertion on the part
ilof the Stale that the proposed exchange is on the basis of equal

L |
Jvalue.

-15-



COUNT -KICK*-P- /VZ/V*S™
1
Plaintiffs reallege- Paragraphs 1 through XIX of their
First Count h.-rcin.
1
Sec. 17 of the Amendments to the- Alaska Native Claims
Settlement Act, which purports tio allow the- State to convey
its lands in conjunction with the Coo!: Ini-, t Region settle—
ment free of the restrictions of Sec. 6(i) of the Alaska Slatc--
hood Act, 1is a unilateral attempt on the part of the Congress
to waive and amend Lhe compact provisions cf the Statehood Act
in order to obtain state lands and their underlying mineral
rights for the sole purpose of effecting a federal settlement
with the natives of Alaska.
(BN
The purported attempt of Congress in See. 17, to authorize
the disposal of state lands contrary to the Alaska Statehood
Act and the Alaska Constitution, is in violation of the Supremacy
Clause of the Constitution of the United Stales. This clause
declares that the laws of the United Stales shall, he the supreme
lav/ of the land, but also directly limits the supremacy to that
area solely within the sphere of lawful federal power and that,
area not reserved to the states by the Tenth Amendment.
v
Amendment X of Lhe Constitution of the United States
specifically states: "The powers not delegated to the United
States by the Constitution, nor prohibited by it to the states,
are reserved to lhe states respectively, or Lo the people.”™ The
federal government, through its Congress, does not possess

the constitutional authority to enact Sec. 17 of the Amendments,



q

> -
7< .

firttp b

:which 1is nothing more than an attempt to control the: power
or authority of the State of Alaska concerning the disposition:;
of its ovm Isrds. Congress determined in the Statehood Act
the circumstf ces under which the State of Alaska would he
admitted intc the Union, but this did not and does not give
Congress any tower to change or modify, either directly or
indirectly, provisions of the Constitution of the Slate of
Alaska.
Vi
By the enactment of Sec. 17 of the Amendments, the Congress
of the United States 1is violating the compact provisions
Iof the Stateh:od Act which provide that upon the issuance of
" the proclamation of the President, the State of Alaska "is
hereby declared to be a State of the United States of America,
is declared admitted into the Union on an equal footing with
the other states in all respects whatever...........
Vil
Should the attempt of Congress pursuant to Sec. 17 of
the Amendments be construed to be a valid exorcise of federal
authority concerning state lands, the State of Alaska would,
in effect, be denied admission into the Union on equal fooling.
*Any such attempt is, therefore, 1iti violation of federal law.
couNj" -tnt™ TEh]
i
Plaintiffs reallege Paragraph 1 through XTX of their
First Count, herein.
H
See. 35.9h.060 providing for the exchange of land with

a native corporation, states that with the consent of the

governor, a corporation . . . may obtain up let 73,0"iQ acre:;

-17-
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of this Ir.nd, if it has not been disposed of or developed,
by exchanging land or interest in land will, the; Slate.”™ This
section further states that exchanges shall he on a basis of
equal value.
11
The legislative delegation of authority to approve of
exchanges of land granted to the governor pursuant to the
above-cited statute is an unconstitutional and invalid delegation
of legislative authority by virtue of insufficient standards,
rules and regulations to govern the sale an! exchange transaction
contemplated therein.
v
Sec. 38.05.03fi, Alaska Statutes, states that theDirector
of the Division of Lands shall ™ . (2) manage, inspect and

control state lands and improvements on them belonging to the

State and under the jurisdiction of the division;" . . . . The
same section states that the Director shall” . . . (7) have
jurisdiction over stalLe lands . . . and shall perform the duties

necessary to protect the state"s rights and interest in state
lands, including the taking of all necessary action to protect
and enforce Lhe state"s contractual or ollur property
rights; "
v

Sec. 38.05.035, Alaska Statutes, further stales 1llul the
power of the Director of the Division of Lands authorizes
him . . . "(14) when he finds that the interest of the state
will be best served, he may, v/itli the consent of the commissioner,
approve contracts for the sale, lease, or other disposal of
available lands, resources, property or interest in thenm,

and no contract for the sale, lease, or other disposal of

available lands or interest in them, is legally binding on the



» State until the commissioner formally records his consent to

; the contract; . . . . "

; vi

Article VIII, Section 9, Constitution of Lho State oT

.“Alaska, authorizes the legislature to provide for the sale or

grant of state lands, and establish sales procedures. Pur —

_suant thereto the Alaska legislature delegated to the Depart-
J

ment of Natural Resources, its Commissioner,

and the Director

\ of the Division of Lands the duty of making findings and deter-

w

minations relating to the best interests and welfare of the

I State of Alaska. The legislature established sale procedures

Ifor the sale of state lands in Section 38.05.0"5 et scq.

¥ Vil

By virtue of Section 38.98.060, Alaska Statutes, trie
t
_legislature is attempting to delegate the decision of making
i

a land exchange concerning valuable state resources not to an

administrative agency, but to the Governor, a single employee
1

of the executive branch, contrary to the established sale pro—

cedures, regulations and statutes which give exclusive juris—

diction over the sale and disposal of state lands to the Director

of the Division of Lands and Lhe Commissioner of Natural

Resources. There arc no standards set forth in the exchange pro-
"visions governing the appraisal
I

“values, and there

and determination of equal

is not even a requirement that, the consent

jof the governor he withheld until the exact lands involved
i
have been identified and the exact appraisal and valuation of

the exchange is made definite.
ARN
The legislature in Section 38.98.060, Alaska Statutes, is,

pursuant to invalid federal legislation, attempt trig illegally

19-



» to give away irreplaceable natural resources at the sole ilis-
"crction of the Covernor, thereby divesting the Division of
mlLands and its Director of its constitutional and statutory

. power to control and manage state, lands through established

e procedures.

couriT & v £ a/
i I
; Plaintiffs reallege Paragraphs 1 through XIX of their
First Count herein.
1 1
]
F The proposed exchange attempts, through federal, legis-

lation to unilaterally waive or amend the Alaska Statehood

Act; subverts Lhe jurisdiction of Lhe Division of Lands;

disposes of lands without established and appropriate sale
rprocedures; and denies the citizens of the State of Alaska

the protection of Article VIII, Section 9 of their Constitution

and its compact with the federal government pursuant to

Section 6(i) of the Statehood Act. For these reasons the
"proposed exchange and its implementing legislation deprive
eplaintiffs and Lhe citizens of the State of Alaska of their

property and resources without duo process of law, i.n violation

of the Fifth and Fourteenth Amendments to the Constitution of
e the United Slates, and Article 1, Section /7 of the Constitution
:of the State of Alaska. Further, the proposed exchange denier.

the citizens of Alaska of the equal protection of the laws 1in

violation of the Fourteenth Amendment 1lo the Constitution

of the United States and!ArticIe I, Section 1, Alaska Const i-

tutiou.

WIIF.RKFOKF., plaintiffs on their own behalf and on behalf

tof all of Lhe citizens of lhe Slate of Alaska, pray for an

order of this court grant ing them judgment declaring that the



proposed exchange of land between the State of Alaska and

the Cook Inlet Region, 1Inc. be declared illegal as in cont.ro-
vention and in violation of the Federal and State Constitutions,
and the applicable Alaska Statutes; further,

Plaintiffs pray for judgment permanently enjoining defen—
dants, their agents and employees, from con anting Lo, imple—
menting, negotiating, or in any manner conveying or attempting
to convey any of the lands and mineral rights as contemplated
in Section 12 of the Amendments to the Alaska Native Claims
Settlement Act; and further,

For judgment awarding plaintiffs their costs and attorney
fees for protecting their interests and the interests of all
citizens of Lhe State of Alaska.

o*

DATED at Anchorage, Alaska this f day of March, 1976.

litfitti A. MESDI-TT *
Attorney for Plaintiffs

STATE OF ALASKA )
) Ss
THIRD JUDICIAL DISTRICT )

J. R. LEWIS and HAROLD MN. GALLIETT, JR., being first duly
sworn on oath, depose and say:
That they arc the plaintiffs in the above-entitled action;

that they have read the foregoing Complaint, know the contents

thereof and believe the same to h/i tiuc.v.n fP

| f'A i aed °

fitd

Harold ii. calliktt, jr. v)
SUBSCRII'ED AND SWORN to before me this d;,y °r March
1976. A

00-17V? J'b 1A
Notary It'LI ie in and for Alaska
My Commission Expires: Yy-J



(e) The extremely valuable patented state lands
these top officials are attempting to exchange for

unconscionably less valuable lands, are as follows:

(1) POINT MACKENZIE POOL - An unspecified 3,200
acres of land, together with mineral estate. This land could
include uniquely-valuable, Point Mackenzie port lands or
enormously-valuable lands containing an estimated 550 million
tons of coal between the surface and a depth of 2,000 feet, as

estimated from oil wall logs.

(2) KHIK-IIILLOTI POOL - An cispecified 4,480 acres
of land, including mineral estate. This land could include
enormously-valuable coal lands containing an estimated 770
million tons of coal between the surface and a depth of 2,COO

feet, as estimated from oil well logs.

(3) KASH'iITiiA POOL - An unspecified 38,400 acres
of land, together with mineral estate. This land co"ld include
valuable home and agricultural land, for which Alaskans and
outside speculators alike have competed to purchase at rapidly

escalating prices.

(4) CH1CKALOOH POOL - An unspecified 4,800 acres
of land, including mineral estate. This land could include
cxtrcmely-valuable coal lands containing large reserves of
bituminous coal. Some of this coal is of high-priced, coking-
quality, as determined from U. S. Geological Survey and Il. S.

-5-



Bureau of Hines investigations.

(5) KOIAl POOL - An unspecified area; of at lea*t

]
115,200 acres - and possibly much more acreage, depending on e:
yet uncertain Native village, corporation entitlement - tocjoti
with mineral estate. This land could include enormously-

valuable coal lands containing about 20 billion tons cf coal
betwecni the surface and a depth of 2,000 feet, as estimated f s;i

oil well logs and surface outcrop data.

(6) BELUGA POOJL - An unspecified area of 13'?
townships (311,0TO0 acres), including mineral estate. This U i
is to be selected by the Cook Inlet Region, Inc., fro:i a lar;--*
area consisting of 16 townships (308,640 acres), after possitl:
selection of one township of surface estate by the Tyonek
village corporation. The attempted land exchange permitsthe
Cook Inlet Region, Inc., to select the most valuable lands in :h
pool. Under the terms of the attempted exchange, enoniou siy-
valuable patented state coal lands will be granted by the stc.:o.
The most valuable cc?.l lands in this pool contain about 20
billion, tons of coal between Lhe surface and a deptn of

feet, as estimated from nearby oil well logs, surface orlcrej

data and geophysical surveys.
3. VALUL. or cou. j;lliemjiay cl jost to 1L ATAIL

(a) | estimate eventual recovery of 50 percent of the

coal estimated above.

(b) | estimate the present mean effective stale c al

i royalty in said pools to be- 20 centsper ton.



(c) In making iny estimate of future state coal

royalty income from lands which may be lost, | first estimate

that no significant reduction of the estimated rescjrce will

occur in the next 2.0 years as a result of mining. Second, |
estimate inflation henceforth at G percent per anni. compounded
annually. Third, | estimate a real increase in the value of.

coal due to improvements in technology and increased d-.iamd, at
3 percent p°r annum, compounded annually. Fourth, 1 estimate
that the royalty paid to the state for co:l will bo changed by

law to a percentage of pit head price, a d that this percentage

of pit head price will become fully effective within ?0 years
from the date hereof. Fifth, 1 estimate that the cverall
escalation factor to bo applied to state coal royalties will be S

percent par annum, compounded annually.

(d) In making nmy estimate of Liao present value of
future state coal royalty income from lands which r'iy be lost, |,
first estimate ti.at interest charged the state for bond funds
will be G percent per annum. Second, | estimate that the
required marginal utility of state bond funds above interest
cost, will be 50 percent of interest cost. Tborefcre, |
estimate that, the overall discount factor to bo applied to
determine Lho discounted present value of future state coal

royalty income from lands which may lie lost, will be 9 percent

per annum.

(e) Therefore, 1 calculate that the escalation factor,
offsets the discount factor, and that my estimate of the present
mean effective state coal royalty may he applied to recoverable
coal to compute tho present value of future state coal royalty

income from lands which may be lost.



(f) Thus, the estimated present value of osly a of

the coal which may ho lost by the ststc in this atto: pled U

exchange, is as follows:
(1) POUT IACPZIF, /of

550,000,000 Toss
X sot Recovery

X 207 Ton Roy. 1ty

(2) KHIK-ZILLOH POOL

N 770,030,000 Tors
X sow Recover;.

X 20£/Ton

(3) KENAIL. POOL

20,000,000,000 ToiiS
X 50/i Recovery
X 20C/Ton

(4) rffUOA _PpoL
20,000,000,0c: lons
X 50" Recovery

X 207/ Ton

(5)  [*KI SEMT VAUH Of COAIl.

KSR

$55,00 ,'00

77,")C:,v00

,000,0.". ,000

2,600,00.',000

$.732,00 \Nooo



aGr

(9) The compl ex Chir.kaloon coal fields contain larg :
1
resources of biluminous cool which could Li- estimat'd, if i.::d

be.

(h) The quantities of coal in tf. attor.ipt'el exchc.".]?
lands below a depth of 2,0CO feet ere larger than the
quantities of coal above a depth of 2,000 foul, These resc rues
could be estimated, if need be, and mary nines cou’J be cil i
which recovered coal as early as 1910 fro;.; depths greater tman

2,000 feet.

(1) The estimated quantities of coal in the land: to
be lost by the state from the beluga Tool are conservative.
These estimated quantities amount to about 2.5 percent of to
volume of tertiary sedimentary rocks lo f depth of 2,000 feat
in the possible Kaluga Pool exchange area. lhe average
percentage of coal in nearby tertiary sedimentary rocks, as
determined by interpretation of suites of oil well logs, is

about 7.8 percent.

4. VAl UC.PO.I.L. Alii) GAS MICK. jj'.Y F!..LOST 10 IlIE SIA,

(a) The Beluga trrtiery basin, much of which is ir. the
attempted exchange lands, has recently, as a result of gravity
geophysical work, been recognized as having sufficient depth of
sedimentary rocks to offer good possibilities for oil and cas

discoveries.

(b) At the Beluga River gas field, drilling by

Standard Oil Company of California of three stepout wells has
resulted in increasing the probable reserves of this field from

500 billion cubic feet to one trillion cubic feet. Parts of the

-9-



Beluga River gas field are excluded from the attempted land
exchange. But, continuation of planned stopout drilling is
likely to extend this gas field out into the lands attempted to

be exchanged.

(c) Ten miles northeast of the Teluga gas field,
Cities Service Oil Company and Pacific Lighting Corporation have
very recently discovered a gas field estimated to hold one
trillion cubic feet of gas. Similar discoveries are likely in

the attempted exchange lands.

(d) Gas discoveries in the amount of one trillion cubic
feet in the attempted exchange lands would yield about
12b.000,000 IICF of in-kind royalty gas to the State of Alaska.
| follow the same rationale for estimating present value of
future gas income as has been given above for coal royalties.
Using a present gas sale price of SO cents per HCF, gas
discoveries in the amount of one trillion cubic feet in the
attempted exchange lands would hove a present value to the

state of $G2,500,000.

(c) Yet, the slate has thus far assigned no value to

the great oil and gas potential in the attempted exchang. lands.
5.  VALUE Or SURFACE. LUILICM. M;'"\ OF. LOST J5Y_ TJIl STAR
(a) The present value of surface estate which may

lost by the state in the attempted land exchange is estimated

as follows, using the sane present value rationale as for coal:



(1) LQILL-  Jr23F. "e0l-

3,200 Acres

X $10,000

Per Acre

) KULK=IItLIJ-.1QPk

0,320 Acres

X $2,000

Per Acre
»

\

(3)  KAJPON_IA_POOI,

30,400 Acres

X $1,000

Per Acre

(4)  CilLCr.ALOOIN BOL

5,730 Acres

X $500

per Acre

(5) AtrjwmiR CRIJ'K

4,560 Acres

X $500

Per Acre

-11-

= $32,000,000

= 16,640,000

= 38,400,000

2,805,000

r 2,280,000



J

(6) SALAHAJOTr

5,945 Acre:
X $1,000

Per Acre

(7)) KRJTIAL P5.fl INSULA

117,315 Acres

X $1,000

Per Acre

(8) BELUGA P001

11,520 Acres

Port &

Industrial

Site X
$ 10,000

Per Acre

5,760 Acres
Townsitc

X $10,000

Per Acre

12-

5,945,000

117,315,00:

115,200,00

57,600,000



310,800 Acres
Coal Surface
X $200 Per

Acre ! !

9 kcse::t vaiue $451, .200
B) P gadhrrd

rsT*rn: Vivnci;

iiArTrrosr

hTTMt" sTATh

(b) The theory useel by state officials ir. valuation

of surface estate has been that all surface estate jst be

valued as though put on the market a: onca, Such ¢ onc-ti:.:

sale would yield prices much less than would be realized by

spreading

sales over a period of yea>s.

(c) My estimates above are based or. sales at

continuously escalating land prices, over a long period oi years.

| estimate that the escalation factor for ler.d prices offsets

the discount factor derived from the interest cost and re ,red

marginal

received

utility of state bord funds.

VALUE OF .SU'IFACr JJ.TAH »JLvU <LACHV! b Hy .it.!

STATE

(a) The present value of surface estate mich may
by the state in the attempted land cxc lian;." is

estimated as follows:

(1) hUbHAr.w, mu.ciiAjriA
i koksttha Nka INAMTS

-13-



587,520 Acres

X $10 Per

Acre

IPJ"-1-JJ01A
KAMISHAK BAY J.

MmtiA lake areas

@) rA«

596,480 Acres
X $60 Per

Acre

2,560 Acres,
Cher.ik Port
Site, X
$5,000
Per Acre
(3)

CAKPBEI I. AIRSTitIP

TRACT

4,120 Acres
X $20,000

rcr Aero

n

$23,500,;: On

35,788,800

12,800,000

82,400,000



(4) TAUXTFjIA jiCLiriTAIjIS.

& KOKSPTIIA QUAIRACOf.

285,690 Acres
Selection Rights
Only,

Di scret ionary
With Secretary
of the Interior,

X $40 Per Acre

(5) PRLSFtiT VALUE Of
SURFACf .ESTATr
WHICH DAY BK

RECEIVED BY STATE

11,427



[+ SIKKARY cf. ATTEEJJD)INCHM o varucs

(a) The following is my summary of estimated values
which the state i y los: in the attempted land exchange:
(1) PRESENT VALUE $1,732, 000, 000
Of COAL
(2) MINI’NM PROOAP.LE 62,500,000

PRESENT VALUE

OF CIL & GAS

(3) PRESENT VALUE 451,605,000

OF SURFACE
ESTATE

$5,246,105,000

(b) Th: following is riy summary of estimated value

which the state ray receive in the attempled lar.cl exchange:

(i) preset;l value $165,917,440
OF SURFACE

ESI Al 1.

(c) Fro:: this summary, the net loss Lo Alaska citizens

, is as follows:

$5,000,107,560

-16-



8¢ JtAIL'L.COIJSOLIJDAT1r _AC ILILTAT!IOU OJIJJAfIAC.rKarj OR

JLv.Io "M _o1 11LL

(a) The attempted lar.d exchange ;/ill destroy the
compact integrity of patented state landsin the heartland of

our state. State lands will be broken up, not consolidated.

(b) The attempted land exchange \illcreate conflict

of land management where none existed or could exist before.

(c) The attempted land exchange discourages settlement
on the land by all citizens equally, except as leasehold

tenants on terms dictated by Native ccrpo-'ctior,s.

(d) The attempted land exchange denies Alaska citi

responsible state environmental and econo..ic control in the
public interest of an empire of coal on the threshold of

devel opmcrit.

-17-



(e) TIi? alloLed land exchange m ; ¢ inadequate’
provision for rights-of-way to and from state lend?,, across

lands which may be lost by the stale,

(f) Th? attempted land exchange could result in the
loss to the* state of the critical dcop-wator port ard induslrirl
site at Beluga. This site is essential to tha fulur- processing

and shipment of not only Beluga coal, but also Si;sit,-i. coal,

Matanuska coal, lienana coal, and other future exports from the
Interior and florth Slope. The hinterland of this pert will b: as
large as Texas. The result of selection of the Beluga surface

estate by the Tyonek village corporation, as provided for in the
attempted land exchange, will be to create a virtual Monopoly of
natural resources port sites on the northwest shore of Cool;

Inlet in this one, narrow!y-bascd, profit-making corporation.

9.  E([UA]j._V_AhIIl_C

(a) There is no way to assure equal value in the

attempted land exchange. Ho cash payment Lo equal ice values

attempted to be exchanged is authorized under the prrlinent

federal act. The major values are mineral values. Hot enough
testing with the drill lias been done, and there is r.ol enough
time Lo drill and *oport and evaluate under the fixed terms

and conditions of the importunate federal act.

(b) It is impossible to determine most of the values
which will be exchanged in the short time which has been allowed
by the federal act. Alaska citizens are denied a map showing
the cXf.ct patented state lands which will be losl. Alaska

citizens are denied a legal description of the specific lands

-18-
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A STATE
of ALASKA

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LANDS

r The Honorable Kay Poland
Chairman, Senate Resources Committee
and the Honorable Nels Anderson
Chairman, House Resources Committee DATE 1 February 11, 1976

subject- Cook Inlet Land Exchange Agreement
The following is the substance and comments made at the Joint Senate and House
Resources Committee hearing by myself regarding the Cook Inlet land exchange

on February 11, 1976.

I am the Deputy Director of the Alaska Division of Lands, Ceoartment of Natural

Resources. My invoivement in the Cook Inlet land exchange has been minimal.

My Ffirst involvement was during the 1st half of 1975 to identify some of the
resources 1in the general area of Beluga Lake and the f"t. Susitna. On not more
than three or four other occasions was |1 asked for general type information. H
no time was there group staff review by the professionals within the division
to discuss and evaluate the negotiations that took place. This 1is a reason fcr
the conflicting testimony you have been receiving. No questions were posed

to the Division of Lands staff to obtain professional opinicned comments re—
garding the merits of the negotiations.

My concern, questions and observations of the Terms and Conditions for Land
Consolidation and Management 1in the Cook Inlet Area as follows. There may be
answers to some of them, however without the benefit of staff discussion, they
remain as questions 1in my mind.

1. Congress has voided out the requirement for the state to retain
the mineral estate when land exchanges are involved, With this being
so, then why go through the exercise of conveying title to the Bureau
of Land Management for reconveyance to the CIRI or the villages?

2. Even though Congress has voided the requirement to retain the
mineral estate, Alaska Statute 3S.C5.125 requires that all leases,
sales or grants of state land contain a specific mineral reservation
(see attachment).

3. Under what authority is this exchange being consurated? Is it broad
powers of the Commissioner AS 33.05.020; the broad powers of the
director AS 38.05.035 or the provision for exchange of native lands

AS 38.95? Regardless of which authority, was it the intent of the
legislature to allow exchanges of this size to be consumated without

a mineral reservation?

4. With Congress changing the mineral condition of the Statehood Act,
1s a ratification vote by the Alaskan voters necessary?

5. It is my understanding that the Department of Interior has appealed
the decision as to the eligibility of some of the villages involved in
this agreement. Isn"t it premature at this time to convey lands until

this is resolved?

6. D2 lands identified in Section 11l of the Cook Inlet Trade are
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being conveyed to the State to protect fish and game values.
Wouldn"t the 02 classification provide the same protection? In the
event the land did not get put into the D2 status, the lands v/ould
still be selectable by the State.

7. If the trade is desirable maybe the State should wait for the

CIRI to get title to their lands, and then make a 2-way, rather than a
3-way exchange. This way the State would acquire only what it really
needs.

8. The land the State 1is to receive in the Kamishak Cay area does not
include the existing overland route to Lake [Illiamna. I am not aware
of the significance of State ownership to these mountainous lands, a
R/W would probably be sufficient.

9. Does this agreement void out the requirement that the region must
select the odd - odd - even - even townships in the 11(a)(1l) with-—
drawal for the Chickaloon area? The agreement 1in Section 1V states
that these conveyances constitute CIRI full entitlement. This 1is a
Bureau of Land Management problem.

10. From Bureau of Land Management concerns, 1 do not believe there
are any valid 12(a) selections in the Talkeetna Mountain area where

4.5 townships of 12(b) selections are to be made available. Or does
this agreement validate what the Bureau of Land Management considers to
be invalid selections in that area? This again 1is a Bureau of Land
Management problem.

11. It appears that the CIRlI selection process can extend up to May
18, 1979.

12. Does this agreement really consolidate land ownership patterns for
which the state 1is trying to accomplish?

13. Appendix C-3 identifies lands in an amount equal to /-1 of the
acreage entitlements. Is this acreage pool in addition to the five
acreage pools identified in Appendix C-1 A thru L?

14. Do acreage entitlements under these terms and conditions conflict
with the out-of-court settlement aereemcnt between the Secretary and
the Governor dated September 1, 19717 Is so what prevails?

15. Even though the State receives 2.5 times the acreage itis giving
up, 1is it an equal value deal for the State?

16. How do we arrive at equal values? Is it possible to determine
dollar values when such large acreage are involved and the subsurface
minerals are unknown? Did the legislature intend that exchanges of
this magnitude not include a documented formal appraisal?

17. A selection pool for CIRI 1is to be made up from federal surplus
property, power sites and other reserves with certain exclusions.
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But how about if the Eagle River Powersite \ithdrawal v/as included?
These lands lie within the Chucach State Park boundary. The State
would like to have the oooortunity to include these lands in the State
Park. There are other withdrawals that have singular impacts.

18. Federal lands at Point Woronzof, Point Campbell, Goose Lake and
Campbell Tract are to be reserved by the United States for early
conveyance to the State for park and recreation purposes. (See
attached). This would then include the lands necessary for expansion
of the North-South runway at Anchorage International Airport. Would
the pa>"k and recreation restriction then preclude construction of

this runway? Enlargement of the sewage treatment plant may also be
effected. These lands are within 2 miles of the Anchorage City limits
and would not have been selectable by CIRlI regardless of the exchange
agreement.

19. There is a surveyed school section 36 within the Campbell Tract.
IT this Section 1is conveyed ur.der the Recreation and Public Purposes
Act, 1is the Permanent School Endowment Fund precluded from revenues
from what was originally authorized? it this removes the School
Section identity, then the States anneal to the Interior Board of

Land Appeals may be weakened regarding the school sections within the
Tongass national Forest that have been selected by some of the South-—
east native villages.

20. I have represented the State 1in working on a land use plan for the
Campbell Tract. This process has been continuing for the last 10 months.
Conveyance of the Tract under the Recreation and Public Purposes Act
will serve the public interest as long as the Far north Bicentennial
Park master development plan remains flexible enouoh to provide for
revisions to meet the community needs. In all probability these lands
would have remained available for state selection.

d
21. The Attorney Generals office has on different occasions provide/the
Division of Lands with opinions regarding the transfer of state land.
Regardless of the granting authority, the processes of AS 38.ns per—
taining to review and discussion (AS 38.06.305), appraisal (AS 38.05.310),
public notice (AS 33.05.3d6) and the mineral reservation (AS 38.0S.125)

arc required. If the State legislature 1is going to approve this land
exchange, it would be most expedient 1if remedial |legislation could be
included to void the necessity of these actions for the instance. It

seems nonsensical to me if we must review and discuss the land parcels
to conveyed to the Bureau of Land Management if the local planning
authorities du not have a veto power. The same question can be raised

in regard to appraisal. If the legislature determines this is an equal
value exchange, why perform an appraisal. Compoundin®) the appraisal
problem is the impossibility to determine the fair market value of
large blocks of land or the mineral estate value of unknown mineral
quanities. Public Notice as required in AS 30.05.345 will also serve
little purpose if the legislative directive is to exchange the land.

In order to clear the hurdle involving the mineral reservation le—
gislative relief is required.



§ 38.95.060 Alaska Statutes § 38.95.060

appropriation, funds necessary to carry out its functions under this
section. (§4eh 70 SLA 1972)

Editor’s note. — Prior to the 1973 created by the enactment by Con-
relocation of Ibis chapter, this section ress of the Alaska Native "Claims
appeared as AS 3885.050. ettlement Act. It is also the purpose

“Section 1, ch. 70, SLA 1972, pro- of this Act to complement through
vides: "Purpose. It is the purpose of stale policy, in a reasonable and fair
this_ Act to implement the "Alaska manner, the federal policy expressed
Ela\lzatzl(\gg %%alastS%tStéemfgntUécé Peé)'l " It_ré%tlsﬁa(t:}ve committee report,— For

=2V, at. Qo —
ct seq.) by amending state law to report on ch. 70, SLA 1992 (CSHB
resolve” those amblgumes, _conflicts ~ 731), see 1972 House Journal, p. 537.
and problems directly or impliedly

Sec. 38.95.060. Exchange of land, (a) With the consent of the
cf;overnor, a corporation organized under Alaska law pursuant to the
ederal Alaska Native Claims Settlement Act (P.L. 92-203; 85 Stat.
688; 43 US.C. 1601 et seq.) which would otherwise be entitled to
select land within the area withdrawn by sec. 11(a) (1) (A) and (B)
of the federal Act, which, however, has been selected by and pa-
tented to the state before December 18, 1971, may obtain up to
23,010 acres of this land, if it has not been disposed of or developed,
by exchanging land or interests in land with the state.

wib)..An individual Native (as defined in the federal Act) or a
corporation referred to in (a) of this section may exchange land
or an interest in land with any other individual Native or corpora-
tion referred to in (a) of this section or the state for the purpose
of effecting land consolidations or to facilitate the management or
development of the land.

(c). Exchanges shall he on the basis of equal value, and either
"party to the exchange may pay or accept cash in order lo equalize
the value of the properties exchanged. (§ 1eh 70 SLA 1972)

Editor's note. — Prior to the 1973 Legislative committee regort.— For
relocation of Ibis chapter, this section  report on eh. 70, SLA 1972 (I’'SHB
appeared as AS 38.15.000. 731), see 1972 House Journal, p. 837.
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3LM Alaska
February 9, 1976
Briefing Stal .merit
CAMPBELL TRACT AS AFFECTED BY

PUBLIC LAW 94-204

Act of January 2, 1976 (PL 94-2C4), an amendment to A.TCSA, has
following effects on Campbell Tract.

After ratification of the Act by the Alaska State Legislature,
the Campbell Tract lands can transfer to the State of Alaska,

but not before December18, 1976.

.The lands will transferunder the procedures of the Recreation

and Public Purposes Act (44 Stat. 741) without consideration or
the 640 acre limit, andmust be used for public parks, recreation,

and public purposes.

Use and development will be 1in accordance with the "Ceneralized
Land Use Plan™ as outlined in Lhe September 1974 Greater Anc!.:-rage

Area Borough Far North Bicentennial Park faster Plan.
BLM may reserve up lo 1000 acres within the Tract forpresent needs,

Present valid and existing rightswithin the Tract will continue
(Stale Highways, national Guard, City water el 1l per 1ils, Ch.gach

Electric rights-of-way, etc.)

Significant acreages within the 6120 acre area known as Campbell
Tract which will not transfer under this act are:

BLM - 1000 acres
Stale Highways - 40 acres
National Guard - <" 50 acres

Total 1090 acres"



7.

The Act does notspccify that Campbell Tract will

ultimately be
transferred to Anchorage

for management and development, but this
has been the long range goal and 1is still a valid precept.

A slinhtly revised generalized land use plan by the Stai.e, City,
and BLM 1is in draft stages. Upon public exposure, finalization
and acceptance by the State, City and BLM, the revised p an may
be used to replace the Borough plan as the covenant in the

land
transfer.



<9.14

*
’P'svySh‘i s
tLMT
21826 380
F7 "
1*00P
YLAFE AR F
L UAT
\ 2840
1727
3 T2 2789
INTERNATIONAL  A:9PCP
7482 , y
- A 1 KESii ARD
A0 SUODIXI SION i

ATIONAL



\ ' SRLiSH

20 85

oo+o0 il
1062.63 10*701' Pit r.L.CE *
1034001 P/t0*0SEO
N 89=84"E RUN".VAY
>0

1194901 510 .JHK 2 B8 W32



Article 10. Parks and Recreation Areas.

Section _
295. Parks and recreation areas

Sec. 35.05.295. Parks and recreation areas. The commissioner
shall establish a policy and prescribe rules and regulations by
which parks and recreation areas, including: public scenic overlooks
and cultural sites, shall be developed and managed in a manner
that will best serve the interests of the people of the state. The
commissioner may classify public lands as parks, scenic overlooks,
cultural sites and recreation areas as long as the general intent of
tnis chapter is maintained. (8 1art XII ch 13 SLA 1959)

Am. Jur. and ALIV references.—SO  Uses to which park property may

Jur., Parks, Squares and Play- he devoted; power of legislature or

Brou_nds, § 1 et seq.; *2 Am. Jur., stale ofiicors, 18 ALR 126G, G3 ALR
ublic Lands, § 1 et seq. 592 14 ALR 509.

Article 11. Miscellaneous Provisions.

Section Section _

300. Classificationof lands 335. Deposits

305. Review _ 3J0. Assignment

310. Notice and appraisal 345. Notices .

315. Public_and charitable use 347. Transfer of state land to cities

320. Occupied tidelands and sub- 348. Grants of land after natural
merged lands ~_disaster

325. Homestead entry 3jd. Disposition of statu land for

330. Permits Hood control projects

Sec. 35.05.300. Classification of lands. The director shall make a
ﬁrellmlnary classification for surface use ol' all lands in areas where
e considers it necessary and proper for future development. The
classification, together with a land use plan, shall be transmitted to
the commissioner for his approval, modification, or rejection. This
section does not prevent reclassification of lands where the public
interest warrants reclassification, nor docs it preclude multiple
purpose use of lands whenever different uses are compatible. No
"state land, water, or land and water area shall, except by act of the
state legislature, be closed to multiple 5purpose use, if the area in-
Ivolvod contains more than GiOacres. (8 lart Il ch 13 SLA 1959,
am 82 ch 31 SI.A1961)

Cross reference.— As to idate land the coenu River Recreation Aren; ch.
and water restricted to use as public  Gl, SLA 19GG, Temporary mid Special
recreation areas ami state parks, see  Acts, which creates the” Nuncy Lake
AS 41.20; ch. 26, SLA 1907, Tempo- State Recreation Area,
rary and Special Acts, which createa

See. 35.05.305. Review. Except for land disposed ol under
3fo”20’onms" 'chapter, no land in or adjacent to an incorporated
municipality or other organized community may be sold or leased,
or a renewal lease issued, until the proposed use of the land has

been studied and reviewed 'ointl?/ Dy tne director and iCca*
rized planning agencies. (§2art I11.ch 169 SLA 1959)

Sec. 38.05.310. Notice and appraisal. No land may be sold or
leased, or a renewal lease issued without public notice, except ir.
the case of an oil or gas or mineral lease, unless it has beer, ap-

raised within 90 days before the date fixed for the sale or lease.

en land is offered at public sale but is not sold and is available
at private sale, no reappraisal is required unless the director con-
siders that a change in value of the lands may have occurred. A
grazing lease may be granted to a lessee of federal grazing lands
without prior appraisal, if his federal lease was cancelled to al-
low the stale to select the lands under lease. No land may be sold
or leased for less than the approved, appraised market value, ex-
cept as provided in §; 315 and 320 of this chapter and & 75—85
of this chapter, (it 3art Il ch 13 SLA 1959; am §5 ch 61 SLA

1960)

Sec. 38.05.315. Public and charitable use. (a) The lease, sale, or
other disposal of state land or resources may be made to a state or
federal agency or political subdivision,"or the lease, sale, or other
disposal of coal deposits suitable for mining may be made to a util-
ity owned and operated by a government agency or nonprofit coop-
erative association organized to participate ‘under the Federal
Rural Electrification Act for the purpose of generating electric
Power and energy or the i)roductlon of process steanrTor both, for
ess than the appraised value as determined by the director and ap-
proved by the commissioner to be fair and proper and in the best
Interests of the public, with due consideration given to the nature
of tho public services or function rendered by the agency, subdivi-
sion, or utility making application, and of the terms of the grant
under which Lhe land was acquired by the stale.

~(b) Notwithstanding § 70—80, 95, and 100 of this chapter the
director, upon apnlication filed by an applicant eligible under (b) —
(d) of this .section, may, by negotiation and without public auction
in the manner prescribed in (t%— d) of this section, lease state
land for a term of not more than 55 years. Before leasing, the di-
reclor shall prepare a land use plan and a land classification to in-
sure that the proposed use is compatible with area utilization. Be-
fore the land may be leased under (?-_ ﬂd) of this section, it must
be shown to Lhesatisfaction of the director that the land is to be
used for an established or definitely B_ro_posed project, ar.d that the
eligible applicant has the financial ability to carrK out the pioject.
The commissioner may establish limitations on the acreag?_e ich
may be leased under (b)—(d) of this section to an applicant.

&/:) Eligible applicants under (b)—(d) of this section are
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sustained yield principle, subject to preference among other bene-
ficial uses. The director may negotiate sales of timber or materials
without advertisement and on the limitations, conditions, and terms-
which he considers are in the best interests of the state, subject
to tr.e approval of the commissioner. However, not more than 500
M.3.M. of timber or more than £2,500 of materials may be sold by
r.cr.acvertised, negotiated sale to the same purchaser within a onc-
year period. _ _ _

(b) Ne%otlated sales for timber or materials not exceeding
value of £250 are exempt from the provisions of AS 34.15.150.
(8 2 art VI ch 169 SLA 1959; am § 1 ch 66 SLA 1969)

Sec. 35.05.120. Disposal procedure. Timber and other materials
shall be sold either by sealed bids or public auction, depending on
which method is determined by the commissioner to be in the best
interests of the state, to the highest qualified bidder as determined
by the director. An aggrieved bidder may appeal to the commis-
stoner within f.ve days after the sale for a review of the director's
determination. The sale shall be conducted by the director or his
representative, and at the time of sale the successful bidder shall
deposit the amount specified in the terms of sale. The means by
which the amount of deposit is determined shall be prescribed by
appropriate regulation. The director or his representative shall im-
mediately issue a receipt containing a description of the timber
or materials purchased, the price bid, and the terms of sale. The
receipt shall be acknowledged in writing by the bidder. A contract
of sale, on a form approved by the attorney general, shall be
signed by the purchaser and, following the approval of the com-
missioner, the contract shall be signed by the director on behalf
of the state. The director, with the approval of the commissioner,
may impose conditions, limitations, and terms which he considers
necessary and proper to protect the interests of the state. Viola-
tion of any provision of this chapter or the terms of the contract
of sale subjects the furchaser to apﬁroprlate legal action. §§ 3
art VI ch 169 SLA 1959; am § 13 ch 61 SLA 1960; am § 3 ch
137 SLA 1962; am § 1 ch 200 SLA 1970)

Article 5. Reservation of Rights to Alaska.

Section Section
125. Kescrvntion 130. Damages nml posting of bond
Sec. 35.03.125. Reservation. Each contract for the sale, lease
or grant of state land, and each™clced" to"state land, properties or
interest™"in state land, made under 8§ 315—325 of this chapter
or 8§ 45—120 of this chapter, except for those lands originally ac-
quired by purchase, exchange, condemnation, gift, escheat or
foreclosure are subject to the following reservations; "The party

a

of the first part, Alaska, hereby expressly saves, excepts and re-
serves out of the grant hereby made, unto itself, its lessees, suc-
cessors, and assigns forever, all oils, gases, coal, ores, minerals,
fissionable materials, and fossils of e\_/erY name, kind or descrip-
tion, and which may be in or upon said lands above described, or
any part thereof, and the rlght_to explore the same for such oils
gases, coal, ores, minerals, fissionable materials, and fossils, an

It also hereby expressly saves and reserves out of the grant here-
by made, unto itself, 1ts lessees, successors, and assigns forever,
the right to enter by itself, its or their agents, attorneys, and ser-
vants upon said lands, or an¥ part or parts thereof, at any and
all times, for the purPose of opening, developing, drilling, and
working mines or Wells on these or other lands and taking out
and removing therefrom all such oils, gases, coal, ores, minerals,
fissionable materials and fossils, and to that end it further ex-
i)ressly reserves out of the grant hereby made, unto itself, its
essees, successors, and assigns forever, the right by its or their
agents, servants and attorneys at any and all times to erect, con-
struct, maintain, and use all such buildings, machinery, roads,
pipelines, powerlines, and railroads, sink such shafts, drill such
wells, remove such soil, and to remain on said lands or any part
thereof for the foregoing purposes and to occup%/ as much of said
lands as may be necessary or convenient for such purposes hereby
expressly reservm? to itself, its lessees, successors, and assigns, as
aforesaid, generally all rights and power in, to, and over said
land, whether heréin expressed or not, reasonably necessary or
convenient to render beneficial and efficient the complete enjoy-
ment of the property and rights hereby expressly reserved.” {§ 1
art VIl ch 109 SLA 1959; am § 14 ch 61 SLA 1960; am § 1 ch
42 SLA 1965

Legislative committee report.— For
report on ch, <2 SLA 1900 (HB 387
nm), see 1900 House Journal, p. <22.

Sec. 35.05.130. Damages and posting of bond. No rights shall be
exercised by the slate, Its lessees, successors or assl?ns under the
reservation as set out in § 125 of this chapter or until the state, its
lessee, successors, or assigns make provisions to pay to the owner
of the land full Payme_nt for all damages sustained by the
owner, by reason of entering upon the land. If the owner for any
cause refuses or neglects to settle the damages, the state, its les-
sees, successors, assigns, or an applicant for o lease or contract
from the state for the purpose of prospecting i valuable minerals,
or option contract or lease for mining coal or lease for extracting
petroleum or natural gas, may enter upon the land in the exercise
of the reserved rights after posting a surety bond determined by
the director, after notice and an opportunity to be heard, to be
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PART 6. LANDS

Chapter _ o
52.  Land Planning and Classification
54.  Disposal of Lands
56.  Homesteading
58.  Leasing of Lands
60. Grazing Leases
62.  Tide and Submerged Lands
64.  Shore Fisheries Leasing
68.  Land Plattingand Vacating

. Water Use _
76.  Timber and Material Sales
80.  Pipeline Right-of-Way Leasing
82.  Mineral Leasing Procedure

83.  Qland Gas Leasing
$4.  Other Leasable Minerals
86.  Mining Rights

88.  PractiCe and Procedure

92.  Forest Protection

96. Miscellaneous Land Use _

98. ]g_alerae)ral Provisions (no regulations
ile

CHAPTER 52. LAND PLANNING
AND CLASSIFICATION

Section _

10.  Short title

20.  Unclassified lands

30.  Classification

*0 Agricult urnl lauds

50.  Commercial lands

60. Grazing lands

70.  Industrial lands

0 Melciial lands

90.  Mineral lands

100.  Public iceication lands
110.  Private recreation lands
120.  Residential lands

130.  Reserved use lands
140.  Timber lands

150.  Utility lauds

160.  Watershed lands

170.  Resource management lauds
ISO.  Open-to entry lands
190.  Reclassification

200.  Multiple use

210.  Preparation of plan
220.  Definitions

Il AAC 52.010. SHOUT TITLE. This chapter
gertams to the classification of lands of the
tale of Alaska under the juiisdietion of tlie

NATURAL RESOURCES

11 AAC 52.010
11 AAC 52.050

Division of Lands, Department of Natural
Rqsources, angl related matters. The intent A
this chapter IS to establish a system of
classification which will encourage *he
maximum development and utilization of a!! of
Alaska’s land resources consistent with <.
pUbllC interest. This <! apter may be reforre : ”j
as the “Land Planning and Classified n
Regulations.” (Lff. 7/i/60, Reg. l;am 5/25 '4.
Reg. 16)
Authority: AS 38.05/.20
AS 38.05 520
AS 41.20 220

11 AAC 52.020. UNC LASSIFIED LANDS *!
lands shall, upon transfer to the state’s
jurisdiction, be luulLtssified in status. The
disposal of minerals only ‘hall be permitu : tn
unclassified lands. A’lpUIvP_dj.j'p\jls oi 2 Is
and resources -hall be permit?.J only alter * e
lands have been ejasvticd. (Lit. 1,60. Rvc |I;
Vm 5/23/647Reg. 16)

Authority: AS 38.05 !'20
AS 38.05 520
AS 4 1.20 020

11 AAC 52.030. CLASSIFIC \TION.J -\Is
BS\qg.ll.be. glassiXie.d.. into one or more. o.L trie
following categories: agricultural I s,
comm ‘reial lands, gie/iny land*. industrial L. .Is.
material lands, mineral lands, private recrc. lien
lands, public recreati n lands, reserved use '. me.s.
residential lands, timber lands, utility ! *is.
watershed lands, resource management lauds or
open-to-enlly lands.

Classification shall become effective upon the
noting of such clarification ..poll the p. rlic

rceoids maint.lined by the di\is on.

The classification of lands as agrieultuial l.utds,

commercial lands, industrial lands, p.v.ito
recreation lands, public recreation . /ids,
reserved use lands, icsidcnti.il lands, watc died
lands, lesource management lands or

open-to-ontiy l.mils shall close said lands to llie
removal of minerals theiefrom. except upon the
issuance of a mincial oi mining lease oi pemiit
for such removal. No classification, however,
shall preclude the disposal ol Ilimber and
materials unless deemed inconsistent with the

11-160



! The United States of America and Alaska Natives have a very spec(%al relation- /) <
\ ship which requires understanding of its constitutional and hlstorlceﬂ basis' for this
special responsibility and authority over the Alaska Natives.
Many Americans are faced with great difficulty if they have not discovered the
United States Constitution and what it empowers. Along with many Americans, special
Alaska Natives, they must understand the expressed constitutional sources of these
% - -
special rights. ' . .
In the Constitution of the United States of America, Indians are expressed twice:
Article I, Section 2> Clause 3
“ "Representatives and taxes shall be apportioned among the several states
which may'be included within this Union, according to their respective
numbers, which shall be .determined by adding to the whole number of
free persons, including those bound to service for a term of years, and
excluding Indians not taxed, three-fifths of all other persons.”
And in Article I, Section 8, Clause 3, provides that:

"To regulate commerce with foreign nations, and among the states, and
with the Indian tribes....

...and the additional constitutional sou. ces of authority over Natives."
Article 1, Section 8, Clause 1, provides that:
"The Congress shall have powers to lay and collect taxes, duties, imports,
and excises to pay the debts and provide for the common defense and gen-
eral welfare of the United States.”
Article 1, Section 9, Clause 7, provides that:

“No money shall be drawn from the Treasury, but in consequence of
appropriations made by law."

Article 4, Section 3, Clause 2, provides that:
"The Congress shall have power to dispose of and make all needed rules

and regulations respecting the territory, or other property belonging to the
United States.”



, Article Il, Section 2, Clause 2, provides that: . J

"He shall have power, by and with the advice and consent toJ.'make treaties

»

"He shall nominate and by and with the advice and consent of. the Senate,
shall appoint ambassadors, other public ministers and consuls’, judges of
« o Supreme Court, and all other officers of the United States."
Article Il, Section 3, provides that:
. 1

"He shall, from time to time, give the the Congress information of the State
of the Unlon and recommend to their consideration such measures as he
.shall judge necessary and expedient.”

Article IV, Section 3, Clause 1, provides that:

* . "New states may be admitted by the Congress into this Union but no new
state shall be formed or erected within the jurisdiction of any, other state,
nor any state be formed by .the two or more states, or parts Of states be
without the consent of the legislatures of the .states concerned'~as well as
of the'Congress." : ]

Article I, Section 8, Clause 2, provides that:

"To declare war, grant letters or marque and reprisal, and make rules
concerning captures on land and waters."

Article I, Section 8, Clause 9, provides to state:
"To constitute tribunal inferior to the Supreme Court."
Article 3, Section 1, provides that: '

* "The judicial power of the United States, shall be vested in one Supreme
Court, and in such inferior courts as the Congress may from time to time
ordain and establish.”

Article 1, Section 8, Clause 4, provides that:
"To establish a uniform Rule of Naturalization."

Article I, Section 8, Clause 18, provides that:
“To make all laws which shall be necessary and proper for carrying
into execution the foregoing powers and all other powers vested by

this Constitution in the Sovereignty of the United States'or any Depart-
ment of Affairs thereof."



— s

Article |,-Section 1, provides that:
"All legislative powers herein granted shall be vested in a Congress' of

the United States, which shall consist of a Senate and House of Repre-
sentatives." .

f
Therefore, the United States Government derives its sovereignty from the. powers
delegated by the States, the Censtitution of the United States; .the-G’»:sH-tutciix-nf-the
Urrited Spates forms the basis of federal control over Alaska Natives [}
It is paramount that the Alaska Native' understand the expresseld congressional.
POWers in the areas of. 1) treaty powers, 2) commerce with Indian tribes 3 expendi-

tures for the general welfare 5 to admit new states and to prescribe the terms of such

admlssmn 6) to establish trlbunals inferior to the Supreme Court :7) all legislative
K _ .
powers, 8) toestablish auniform rule of naturalization, 9) from the! sovereignty itself,

and how they relateto Alaska andNative people.

. *COMMERCE WITH INDIAN TRIBES
United States V. Kagama
The Supreme Court of the United States affirmed that, "Congress is given power
to regulate Commerce, with the Indian."

" "From their very weakness and helplessness, so largely due to the course dealing
of the Federal Government with them and'the treaties in which it has been promised,
there arises the duty of protection, and with it the power. This has always been re-
cognized by the Executive and by Congress, and by this court, whenever the question

“had arisen. The power of the General Government over these remnants of a race once
powerful, now weak and diminished in nuigbers, is necessary to thejir protection, as
well as safety of those among whom they dwell. It must exist in that government, be-

cause it has never been denied and because it alone can enforce its.lav/s on all the tribes.



And just as equally important to Alaska Natives is "when a Slate is admitted into

- A
the Union, Congress may, in the enabling act, reserve authority to legislate in the future

|
respecting the Indians residing within the new state, and may declare that existing acts

of Congress relating to traffic and intercourse with remain in forceg.":')_

o " " L] *

.o 4
TREATY POWERS )

First, there. was the/Treaty of Cessions of 1867 whic. e«clardd‘ that civilized In-
dians, should like other inhabitants of the territory, "be admitted to the enjoyment (;f
all rights, advantages and immunities of citizens of the Unites States, and shall be main-
tained and protected in the free erjjoyment of their r.igh.ts, propert.y(and religion.”

It then went on to add: "The uncivilized tribes will be subject, to él%uch lav/s and regu-
lations as the United States may,-from time to time, adopt in regard-.'to the aboriginal
tribes of that country." : : T

Commenting on these Vtreaty guarantees, the late Republician belegate from Alaska,
Judge Wickersham, said:

"The clause taking over these people-in Alaska, Russians and other is, | think,
identically the same clause that is found in the treaty by which we pruchascd Louisiana
and by which we secured that Mexican provinces after the Mexican War, that is Califor-
nia, Arizona and New Mexico.

"So that the Alaskan Indian at that time came in with the same assurance of citi-
zenship in the United States as those in the Louisiana ans Mexican purchases, and the

uncivilized Indians came in with the assurance they would be treated exactly as the
|
V. ko» e -§

Indian tr:bes of the United States are.

>_
"So that extends to Alaska the nolicy which this Government has always maintained,

and which was maintained before this Government was organized byvthe Lritish govern-
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*ment, in respect to the Indrans there and their titles were always qyieted by a treaty
o

and by purchase. 1 .o

"Of course, there were some areas of land where there were no Indian claims.
Those lands came into the public domain, v/ithout that procedure beifng taken." Where
ever there, was in Indian claim of possession, however, it has been the policy of our
Government from the beginning and the British Governemnt prior to..;that time, to settle
with these Natives and procure the quieting of their passersby]righi:éiby purchase.

"Now that policy was extended into Alaska by the third articl'.d'of this treaty of
*1867, pufﬁgsely, intentionally and the courts have universally heId'ElI;at they stand in
-th‘e same exact relation to the G-overnment of the Unilted States, witﬁf:their property and

other rights; that the Indians in the States do." - §//

o ¢ UNITED STATES TERRITORY AND PROPERTY

The control of .land, water, and other property belonging to the United States
Is vested exclusively in Congress by the Constitution. The Alaska Natives lived on
the national domain, within the geographical limits of the United States. By its virtue
of control over public domain and the territories of the United Statcsy the .Government
Is able to exercise broad dominion and control over Alaska Natives and to effectuate
emany policies. No appropriatic_m of public lands may be made for any purpose except
by the authc.)rity of Congress; - . - I

In thelexercise of this authori_ty, that angress finds and declgres that:

2. There is an immediate need for a fair and just settlement ci)f all claims by
Natives and Native groups of Alaska based on aboriginal land claims;]

26. To the extent that there is a conflict between any provis%g}n of the Act, any

other Federal laws applicable \r Maska, the provision of this Act shall govern.

»



This comprehensive au.thority of Congress over public land includes power to
prescribe the times, cg(nditions and mode of transfer thereof, lo desi:anate the persons
to whom the transfer shall be made, to declare the dignity and effect of titles emanating
from the United States, to prevent unlav/ful occupation of public land and to declare all
nuisances, affecting such property and provide for the abatement byt Executive orders—
for the purpose of creating Indian reservations. ]

No state can tax public lands of the United States within .its bf(;rders, nor can
state legislation interfere with, the power of Congress under this clause or embarrass
| its'exercise. -
= From the "Law of the Land,""in both Johnson V. Mclntosh and™Worcester V.  * s

Georgia, Chief Justice Marshall formulated his conclusions respectingl; abc.)riginal tiEIe :
by an historical.analysis of the explorations and settlement of the American Continent
and by x-.elying upon established principles and practices of the lav/ of nations.

The Chief Justice stated:

"The great maritime powers of Europe discovered and visited different parts of
this continent, at nearly the same time. Th»e object was too immenst%‘> for any one of
them to grasp the whole; and the claimants were too powerful to submlt to the exclusive
or unreasonable pretentions of any single potentate. To avoid bloody conflicts, which
might terminate disasterously to all it was necessary for the nations of Europe to es-
tablish some principle which all \ uuld acknowledge, and which should decide their
respective rights as between themselves. This principle, suggcstedl_i'by the. actual state
of things, was; 'that discovery gave title to the government by Who"e subjects, or by

-

| whose authority, it was made, agalnst all other European governments which title might

be consummated by possession.l 8 Wheat. 573. This principle acknowledged by all



Europeans, because it was he interest of all to acknowledge. it, gav,c to the nation
making the discovery” s its inevitable consequence, the sole right of acquiring the

soil and of making settlement on it. It was an exclusive principle, which shut out the
i

right of competition among those who had agreed to it, not one Whicllw could annul the
previous rights of those who had agreed to it. It regulated the right given by discovery

among the European discovers, but could not affect the rights of thdise already in pos-

session, either as'aboriginal occupants, or as occupants by virtue of a discovery made
before the memory of man. It gave the exclusive right to purchase,1but did not found
that right on a denial of the right of the possessor to sell. 3L U. Sl (6. Pet.) 515,
The court further declared: Michael V. United States, (9. Pet.) 71L 745 (1835) “Indian
possession or occupation was (O:A)onsidered with reference to their hab!tg .and modes of
life, their hunting grounds were as much as in their actual possession as the cleared
fields of .the Whites, and their rights to its exclusive enjoyment in their own way and
for their own purposes were as much respected, until they abandoned them, made a

cession to the government,/ or an authorized sale to individuals."

T .o DISCLAIMER CLAUSE :
f
Section 4 of the Statehood Act, which, as amended in 1959, 73 Stat.‘14l reads:

"As a compact with the United States said slates and its people do agree'
and declare that they forever disclaim all right and title to any lands or
other property not granted, or confirmed to the state or its political sob-

' . divisions by or under the authority of this Act, the right or title to which
iIs. held by the United States or is subject o disposition by the United
States, and to any lands or other property (including fishing Rights) the
rights or title to which may be held by any Indians, Eskimos, or Aleuts
(hereinafter called Natives) or is held by the United Stales in’;trust .or
said Natives. That all such lands or other property (including fishing
rights) the right or title to which may be held by said Native.? as is
held by the United States in trust for’ said Natives shall'be and remain
under the absolute jurisdiction and control of the United States until dis-

1Y

-7 - -
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posed of undeV:,its .authority except to such extent as the Congress has

prescribed or .'may hereafter prescribe, and except when Held by indivi-

dual Natives Iri’fee without restrictions on alienation: Provided that

nothing contained in this Act shall recognize, deny, enlarge, impair or

otherwise affect any claim against the United States, and any such claim
« shall be govcrhed by laws of the United States applicable thereto; and

nothing in thi®; Act Is intended or shall."

] ! r - ' . -

L egislative protection/possessory rights

From the Constitutib.ﬁ» Article 1, Section 1

"All legislative power herein granted shall be vested in Congress..."

e« . "Congress has,':'.aeclared that shall that not be disturbed in the posses-
sion of lands in their ,use and occupancy and claimed by them (Section
8, ret. of May|:17, 1884, 23 Stat. 26) and whether further protection
shall be extended to them by the setting aside.of specific reservatlons
for their use of a matter policy.” . _
Since 1884, ’Congress has in four other statutes expressly recognized the possessory
rights of Alaska Nu.iy,es.'
In the District;Court of Alaska, in the case of Johnson V. Pacific Coast S. S.
Co. 2 Alaska Rep. 224 said: '
"The evident purpose of Congress is to protect the Natlves in the possession of
lands continuously clalmed and occupied by them." 2 Alaska 224 at 241,
A year later in- United States V. Berrigan 2 Aldskan Rep. 142, thé District Court
of Alaska is issuing {an injunction against timber cutting and other forms of trespass on
a Native village site |declared: .
"The Tenneh Tlribes of Alaska were uncivilized Native tribes at'the date of the
"treaty with Russia, ar the evidence in this case shows that the bar 1 for which this
suit is brought still occupies that plane of cplturo,” as such they are entitled to the

equal protection of the law which the United States affords to similar aboriginal tribes



within its borders." ﬁ%(atpp. 447-448)

Congress has efllso by special enactment provided for the protection of the Indian
right of occupancy uﬁon the public domain in Alaska;

"The United States has the right and it is its duty, to protect the property righir
‘of its wards ." i

> In Nagle V. Unti;ted States .igl Fed. 141 (C C.A. 9.1911) at p. 450, the court declared:
"There can be Vno dou.bt Ehat this strpulatron relates to the Indian tribes in Alaska,
and manifestly the treaty was designed to insure them like treatment, under the laws
and regulations of Cgﬁgress, as should be accorded Melron Tribes in the United States.”
@p i F
In Abbate V. United. States 270 Fed. 735 '(1925), the Circuit Court .of Appeals for
. the Ninth Circuit (atip. 736) said: "...that Alaska, in 1918 was Melron County and,
* therefore, subject to.jspecial Congressional liquor control on that basis."

In its decision\é Miller V. United States, 159 F. 2d 997 (1947), on the scope of the
1884 Act, the Circuitfipourt of Appeals for the Ninth Circuit declared: "From the forc-
.going statutes and decisions,-it is cleay that Congress, since 1884, has intended to
protect, recognize arid even guarantee the possessory rightsl ef those Tlingit Indians.
Such rights arc corﬁrfen'sable, for their holders are neither squa.tters nor outlaws."

The court in thte same, Miller case, rejected the contention of the Department of
Justice that onIy a trjrbe could claim possessory rights under the 1884 Act and held that
the mdrvrdual. Elarntrffs (comprising apparently all the known adult members of the tri-
_bal group originally eccupymg this land) could recover the value of all the area. There
Is no holding in any case that a group of Indians may not present their claims collec-

tively and such claims, when so presented, have regularly been allowed.



In Tec Hit 7on Indians, costly historical lesson was ‘learned of the vulnerability
of Native possessory rights to be extincted uncompensated. The court found Tee Hit
Ton V. United Slates that:

"This is not a property right, but amounts to a right of occupancy which the
sovereign grants and protest against intrusion by third parties, but\ which right dis-
posed of by the sovereign itself without any legally enforceable obligation to compen-

sate the Indians." (348 U. S. at 279) v

- [ -

|
"...Indian occupation of land without government recognition of ownership creates

. . . . . . N .
no rights against taking or extinction by the United States protected-i by the Fifth Amend-

=ment oi- any other principle of Taw." (348 U. S. at 285) !

It is further clear from the opinion in Tee Hit Ton that only dongress may extin-
guish such rights. « * f

Until Congress acts to extinguish them, these rights to occupancy safeguarded

»

from intrusion by third parties remain intact as an encumbrance on j.the fee (Walapai
tribe, at 347); and, until an authorized transfer of title takes place, the fee remains

1
in the United States. Tee Hit Ton Indians V. United States (348 U.S. at 279) Buttz

V. Northern Pacific Railroad 119 U. S. 55, 66 (1886); Beecher V. Wgtherby, % U S

I
(5 Otto) 517, 525 (1877). j

In a recent court decision, Edwardsen V. Mo.rton, it so stated,}that:

: : . I, .
"Defendants possible breach of their duty of protection is even plainer where the
direct issuance to third parties of special land use permits, blasting*_licenses, and the
1

like is concerned. Most such permits and licenses would necessarilx_ authorize physical

* *

«

: |
intrusion on the lands for winch they were issued, and if pIaintiffs‘gouId show their

use and occupancy was disturbed thereby at a time when their usc‘pnd occupancy

« b
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rights were in force and effect and unextinguished, it would certainly be plain that
defendant had violated* their duty to protect plaintiffs from third party intrusion. Issu-
ance of such permits or licenses would also be clear violation of Department of Interior
regulation designed to protect Native rights in lands actually occupied by them." See
e.g. 43 CFR 20915 and 2091.6-3 (1972). i

The court further states: . [

"Plaintiffs are entirely correct in their contention.that insofar as these claims're-
present accured causes of action for trespass and breach of fiduciary duty, they are
vested, property rights protected by Fifth Amendment." Coombes V*Cvaetz 285 U. S.
434, 448 (1932) Fttor V. City of Tacoma 228, U. S. 148 (1913) Keller, V. Dravo Corpora-
tion 441 F. 2d 1239, 1242 (5th Cir. 1971). '

TEST FOR USE AND OCCUPANCY

Aboriginal title has always been determined by exclusive occupancy. A carefully
reasoned application of this legal test for aboriginal title is found in Seminole Indians,
Where Court of Claims upheld, aboriginal title to virtually all o¢ the; present Stale of
Florida. The court so stated: ' )

"Had the Seminoles chosen to live by food raising alone, we would regard the
village evidence (stressed by the Government) as a persuasive consideration in limiting
the Seminolesl "title" to land falling within the compass of their perrpanent homesites,
I.e., the northern half of the peninsula. Cultures that stake their §,urvival upon a close
union with the soil, as is the cases with primitive food raising economics, would not
demand the vast tracts of land required for_ a nomadic, hunting exi%ence. But the
Seminoles—as was the case with many other Indian groups—sﬁrvivegv not simply through

X

S.
.

f



—armmg, but by food gathering and hunting as well. words, Seminole land use
clearly encompassed njforc than the soil actually "possessed.” Therefore, other aspects
of the Seminole pattern of life demand considerations.” '

Not only did these Indians wander in search of food supplements, but as already
indicated, the appearance of the English in Florida spurred a demand for hides that
compelled the Seminoles to make extensive use of the southern peninsula.

Given these facts—V\ihich are not in trle slightest way disputcc’;—rwe believe that
the Commission, as the trier of fact, could reasonably have concluded that Seminole
_"use and occupancy” was adequate to sustain a claim of original titlpi) to the Florida pen-
insula..’ The airea écknowledged by the Commission as being within, Seminole dominion,
constituted a definable territory occupied exclusively by the Seminoles. And since
the use and occupancy is essential to the recognition of the Indian, title does not de-
mand actual possession of the land, but may derive through intermittent contracts;
Spokane Tribes of Indians V. United States 163 ct. cl. 58, 66 (1963); which defines some

I general boundaries of the occupied land. Upper Chehalis Tribes V. (United States 140
ct. cl. 192, 155 F. Supp. 226 (1957). The Commission's determinatip\n that the Seminoles
=occupied all of Florida may not be regarded as legally defective. :j.

NorI does the Government's reference to population thinness coimpel a different
result. In stressing this' consideration, the Government leans far Io\p heavily in the
direction of equating "occupancy" or capacity to oc;:upy with actuaI.Jpossession,
whereas, the key to Indian title has in evaluating the manner of land use over a period
of time. Physical control or dominion over the land is the dispositi\i/e criterion. Thus,

. &

. when consideration is given to the fact that Semlnoles hunted throughout the southern

peninsula and that they also traveled this terrltory much of which, V/as covered by



.water; 'and, further, tI**their emergence as a distinct ® ian group was achieved through
the amalgamation of many diverse elements, some of which had always dwelt within the
southern penlnsula then, we believe, there exists a reasonable ba3|s for our accepting
the Commission's determination that Seminole title embraced the entire peninsula.

In Tlingit and Haida Indians of Alaska V. ..United States 147 ct, cl., 326 (1959)

. i
the court said; ;

"Indian lands, prior to the extinguishment of Indian title, were not surveyed.
They were not fenced to shut out trespassers or to mark boundaries.”

This in effect sald that boundary notions were of Anglo- Amerlcan jurisprudence,
foreign'to most Indian cultures which, in a time sense of the wordvulnerable to tres-
pass and result in diminution of such rights by third parties. e 1

As to the-Sovereign of the United States, the United States Supreme Court has
defined a recognized claim as follows: "There is no particular form for congressional
recognition of Indian right of permanent occupancy. It may be established in a ways
but there must be the definite intention by congressional action or authority to accord
legal rights, not merely permissive occupation. Tee Hit Ton Indiani V. United States
348 U. S. at pp. 277-278. Thus resulted that: -

) "Recognized Indian claims have always been compensable unde1r the Constitution.”
Under the tribunal system of the United States, the Court of Claims was established
in 1855, with given jurisdiction to entertain suits against the Fede‘ra\i’ Government. The
Doctrine of Sovereign immunity holds that the United States may not Ibe proceeded against
in the courts unless special jurisdictioned acts were inactcd by Congress. Final by
1946, a bill to establish a special tribunal to adjudicate Indian clalms was enacted.
In it were claims brought before it arc land cessions to the United \Slates by treaty or to
|
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|I lands taken pursuant to statute for compensation.
Section 2-of the Act provides:
A. Claims in I;w or equity arising under the Constitution, la.v/s, treaties of the
United States, and executive orders of*the President.
B. All other  ims in laws or equity those sounding in tact'with respect to which
claimant would have entitled to sue in a court of the United States was subject to suit.
C. Claims, which result of the treatifs, contracts, and agreements between the ' ®
?Iéimant and the United States were raised on the ground of fraud, llduress, unconscion-
able consideration, mental or unliternal mistake, whether of law or/f_act or any other
ground” recognizable by a court-of equity. I'!I
,D.  Claims arising from the taking by the United States, whetjier as a result of
a treaty or cesslon or otherwise,. oI land owned or occupied by the .claimant without

M . o
the payment of such lands of compensation agreed to by claimant, ai)d

E. Claims based upon fair and honorable dealings that are no:t recognized by any
existing rule of law of equity.
o The famous case in Alaska is Tlingit and Haida Indians V. United States, where
consent of United States was éiven to sue. Apart from Tee Hit Tonl’l‘k'lndians V. United

States, lack of standing to sue, Tlingit and H.aida 389F 2d'7'78 (ct. cl. 1968) further

«

« established as the court so stated: . .
"The measure of value is the fair market value on the date ofiTaking. The measure
of value is the same whatever the natu.re-of Hi; title involved, i.e./}(whether aboriginal
(Indians) title or recognized (reservations) title. Although a mere .possessory right

-1 .
or use and occupancy, it has been held that Indian title is as valuable as a fee simple



