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S i m p l y  a  b a d  deal for the state

F o r  all its a l l e g e d  complexity, the proposed Cook Inlet land ti’ade 

is n o t  th a t  h a r d  to understand. In return for 52 townships (approximately

1 . 2  m i l l i o n  acres) o f  federal lands that are mostly remote and of que s­

t i o n a b l e  value, t he state is g i ving the federal government 21.5 townships 

( a p p r o x i m a t e l y  -5 m i l l i o n  acres) of very valuable lands that the federal 

g o v e r n m e n t  w i l l  in t u r n  use to solve two nettlesome federal problems:

1) T h e  four-year dispute over the adequacy of 

the lands w i t h d r a w n  b y  the Interior D e p a r t­

ment  for the satisfaction of Cook Inlet 

N a t i v e  Corporation's l a n d  selection rights; 

a n d

2) The n e e d  to get private ownership (in the 

form o f  p e n d i n g  Native corporate lanu se­

lections) out of the Lake Clark area, so 

tha t  t he Nati o n a l  Park Service will have 

a  mor e  s a l a b l e  national park proposal for 

the d -2 lands in that area.

T h e  21.5 t o w n s h i p s  the state is giving up are located on the Kenai 

p e n i n s u l a  (5 t o w n s h i p s ) ,  in the M at-Su Valley (3 townships), and in the 

B e l u g a  are a  across northern Cook Inlet from Anchorage (13.5 townships).

A l l  o f  these areas are within zones very favorable for the occurrence of 

oil a n d  gas, a nd the Beluga are a  is also a known coal area with reserves 

o f  i m m e n s e  propor t i o n s .  All of these lands are l o w - l y i n g  and w e l l - suited 

for f uture settlement. F u r t h e r m o r e , b e c ause they are located near the 

p o p u l a t i o n  c e n ters o f  southcentral Alaska, they also ha v e  extremely high 

i m p o r t a n c e  for r e c r e a t i o n  and public use by the common man w ho cannot 

a f f o r d  to fly-in lon g  distances.

T h e  52 townships the state will receive in exchange are for the 

m o s t  part quite remote, have little income p r oducing potential, and are 

of  r e l a t i v e l y  little value for either future settlement, the protection 

of  s t a t e  w i l d l i f e  resources, cr even public recreational use. Half of 

t h e s e  lands (26 townships) are located in the Mul c h a t n a  river drainage 

n o r t h w e s t  o f  Lake Iliamna. A n o ther 7 townships are located in the a d­

jac e n t  T u t n a  Lake a r e a  approximately 25 miles west of Lake Clark.
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E l e v e n  townships will be adjacent to Kami shah Bay on t he ve s t  coast of 

C o o k  Inlet, southwest o f  Augustine Island. There will also be 8 townships 
in the T a l k e e t n a  Mountains and the ~,000 acre Campbell tract in the 

A n c h o r a g e  bowl.

There are many other aspects of this trade to be reviewed, but the 

ba s i c  inequality of the land values alone is enough to c o n demn it. To 

put it in perspective, consider one of the worst h y p o theticals advanced 

b y  p r o p onents of the trade: that Cook Inlet Inc. wins its l a w  suit on

appeal (it has already lost at the trial level), and that Interior is 

a l s o  o r d e r e d  to b r e a k  its 1972 agreement wi t h  the state and ma k e  state 

s e l e c t e d  lands available for Cook Inlet's regional selections. Cook 

In l e t  is d u e  to receive approximately 5*+ townships total. A t  least 20- 

30 tow n s h i p s  presently withdrawn from federal lands are p r o b a b l y  a c c e p­

ta b l e  to Coo k  Inlet region. Therefore, at most, 2U-3H ad d i t i o n a l  township 

w o u l d  t h e n  b e  made available from remote, generally l o w e r - v a l u e  state- 

s e l e c t e d  lands, either' in the area across the A l a s k a  Range t o w a r d  the 

S t o n y  R i v e r  country or northwest of the Susitna valley t oward Denali.

Ac c o r d i n g  to any scale of values these 2U— 3^ townships w o u l d  be 

w o r t h  far less than the 2 1 .5 townships t h e  state plans to give up in the 

p r o p o s e d  trade. It is worth re-emphasizing that we would b e  less out- 

o f - p o c k e t  with this "worst hypothetical" than with the p r o p o s e d  trade, 

a n d  even the advocates of the trade place the likelihood of this h y p o­

th e t i c a l  at less than 20 percent.

T h e  Campbell Tract

In contrast wit h  the other lands to come to the state, the I;,000 

a c r e  Campbell tract in the heart of the Anchorage bowl is v a l u a b l e  land 

o f  the first order. But even this benefit is core apparent tha n  real 

b e c a u s e  either the state or borough was almost certain to get this tract 

anyway, and in any event it had clearly b e e n  placed off l i m i t s  for 

N a t i v e  selection b y  the federal government. So here as e l s e w h e r e  t h r o u g h­

out this trade we are getting lands we wo u l d  likely get anyway, and 

p r o t e c t i n g  public interests that were already protected.

Even advocates o f  the trade concede that the state " w ould stand a 

r e s p e c t a b l e  chance of obtaining the (Campbell tract) lands at some time 

in the future" under the federal Recreation and Public Purposes Act.

H i g h  sources within the Interior Department emphasize that this was 

a lmost certainly to be so. These same sources also stated that in 

e a r l i e r  discussions between the Interior Department a nd Coo k  InLct 

Region, Interior announced its firm opposition to this tract b e i n g  made 

ava i l a b l e  for Native selection. The onl y  A n c h o r age-area tracts that



Interior seriously considered letting the Natives select were Fire 

I s land a nd surplus lands from Fort Richardson, and these nay veil still 

go to Ilative ownership under the trade a g r e e m e n t .

M u c h  of the Campbell tract was further p r otected from any pos­

sibil i t y  o f  Native selection b y  the two- r u l e  buffer zone in S e c t i o n  

22(1) of the Settlement Act. Finally, there is every indication that 

t he federal government intended to keep this tract in public open space 

use b e c a u s e  of its importance as a w a t e r s h e d  and r e creational area. So 

about all the state "gained" here was the administrative expense a nd the 

"pride o f  ownership".

A  Cl o u d  Over the Ilorth-South Runway

A n o t h e r  mu c h - t o u t e d  plus of the p r o p o s e d  trade agreement is th a t  it 

w i l l  insure the early transfer of the Point Woronzof, Point C a m p b e l l  and 

Go o s e  Lake tracts to the state. In the words of the agreement, "such 

lands shall be reserved by the United States for early conveyance to the 

St a t e  for park and recreation purposes...." But this l a n g u a g e  creates a 

n e w  p r o b l e m  in v i e w  of the importance of the Woro n z o f  tract for the 

p r o p o s e d  north-south runway at the Anch o r a g e  airport.

W i t h o u t  this agreement the state or b o r o u g h  was still ve r y  l ikely 

to get m o s t  of these tracts under the R e c r eation a nd Public Purposes 

Act. T h e  terms of that Act are broad enough to permit a "public purp o s e "  

such as a n  airport runway. The core r estrictive language r e g a r d i n g  

"park and recreation purposes" in the prop o s e d  trade agreement n ay wel l  

hav e  t he effect of b l o c k i n g  such an important public use.

Mo S p e c i a l  Protection for Fisheries

T h e  importance for the state of g e t ting lands in the I l i a m n a  ar e a  

has b e e n  tied b y  the advocates of the trade to the p r o t ection o f  B r i stol 

B a y  f i s hery values. Presumably this extra protection w o u l d  occur t h r o u g h  

state o w n e r s h i p  of the upland drainages adjacent to important spaw n i n g  

streams. So far so good.

However, under the actual terns o f  the trade, the state will not 

get a  single acre w i t h i n  the Iliamna Lake w a t e r s h e d  w h i c h  is the key 

salmon producer for the Bristol Bay fishery. The lands the state does 

receive are in the up p e r  Mulchatna River drainage, an are a  o f  very mi n o r  

im p ortance for the Bristol Bay fisheries.

W i t h  or without the proposed trade, the State wil l  h a v e  an opport u n i t y ,  

r e c o g n i z e d  in Section 17(d) of the 1971 Settlement Act, to select lands 

in the Iliamna drainage within the Bristol Bay village w i t h d r a w a l s  after



N a t i v e  s e l ections are c o m p leted. F u r t h e r m o r e , the fishery values of 

p u b l i c  landr in that are a  are p e r f e c t l y  '.veil p r otected w i t h  the lands in 

federal own e r s h i p ,  and n o t h i n g  significant is gained by transferring 

them to state ownership. A dd to this fact the existence of state r e g u­

lat o r y  tools such as the A n a d r o m o u s  Fish S t r e a m  Act; wh i c h  can. be used to 

p r o t e c t  f i sheries habitats.

O u t - o f - R e g i o n  S e l e c t i o n  Rights

U n d e r  t h e  p r o p o s e d  trade a g r eement, Cook Inlet R egion wi l l  have an 

a d d i t i o n a l  t h r e e  y e a r s  to i d e n t i f y  and select a p p r o x i m a t e l y  30 townships 

of  l a n d  f r o m  avai l a b l e  f e d e r a l  lands o u t side the region. T h e y  are prohibited 

b y  the a g r e e m e n t  f r o m  s e l e c t i n g  any lands the Federal G o v e rnment w a n t s , 

su c h  as d-1 or d-2 l a n d s  i n c l u d e d  in the S e c r e tary's park, refuge, and 

f o rest p r o posals, o r  a n y  of t h e  d-1 b u f f e r  lands around th e s e  areas 

c a l l e d  "zones of e c o l o g i c a l  concern". This wi l l  th r o w  C o o k  Inlet into 

t h o s e  l a n d s  that w o u l d  o t h e r w i s e  be p r i m e  c a ndidate areas for State 

selection. C o o k  Inlet R e g i o n  w i l l  have the o p p o r t u n i t y  to tak e  the best 

a v a i l a b l e  l a n d s  fr o m  a r e s o u r c e  u t i l i z a t i o n  standpoint.

T h e  o u t - o f - r e g i o n  s e l e c t i o n s  constitute a loss to the State because 

t h e s e  are lands that o t h e r w i s e  w o u l d  have b e e n  a v ailable for Scate 

selection. ( A p p r o ximately 35 m i l l i o n  acres o f  lan d  r e m a i n  to be selected 

out o f  t h e  S t a t e h o o d  A c t  grant o f  103-5 m i l l i o n  acres.) Cook Inlet will 

b e  l o o k i n g  for the same k i n d  o f  inc o m e - p r o d u c i n g  resou r c e  lands or other 

v a l u a b l e  lands that w o u l d  be h i g h  on the list for State selection. V/ith 

re s p e c t  t o  the m i l l i o n s  o f  a c r e s  that could be n o m i n a t e d  un d e r  ohis 

pr o c e d u r e ,  there w i l l  b e  a f r e e z e  on the p r o c e s s i n g  of any Suate se l e c­

tions for th r e e  years.

T h i r t y  townships b r o k e n  u p  in isolated private tracts w i l l  create 

the same k i n d  of land m a n a g e m e n t  problems outside Cook Inlet Region that 

it w a s  t h e  p a r tial p u r p o s e  o f  th i s  t r a d e  to avoid w i t h i n  this region.

So in o r d e r  to c o n s o l i d a t e  o w n e r s h i p  in the Cook Inlet area, we are 

f u r t h e r i n g  a f r a g mented land p a t t e r n  elsewhere in the state.

Impact on the P r o p o s e d  Lake C l a r k  National Park

T h i s  ti*ade will m a k e  it d i f f i c u l t  for the St a t e  to ever o ppose the 

e s t a b l i s h m e n t  o f  a N a t i o n a l  P a r k  or other area m a n a g e d  b y  the National 

Pa r k  S e r v i c e  in the Lak e  C l a r k  area. T h e  proposal w o u l d  result in the 

r e t u r n  o f  c e r tain key lands a r o u n d  Lake Clark to federal control, and 

w o u l d  p r e vent further N ative s e l e ctions in this area. In the agreement, 

the Se c r e t a r y ,  C o o k  Inlet N a t i v e  Corporation, and the State all a c­

kn o w l e d g e  th a t  there a re n a t i o n a l l y  significant r esources in the Lake
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So.'rie of the federal iar.rls to be included in this pool, without this

agreement, would be available for State selection u n d e r  one 90-day

p r e f e r e n c e  right g u a r anteed ir. the S t atehood Act. These are potentially 

ver y  v a l u a b l e  lands, ana could include tracts such as Fire Island and 

surplus lands at Fort Richardson. T he 5500/acre eq u i v a l e n t  f o r mula

a greed on in the proposal would imply total land values for this 6
t o w n s h i p  pool of o ver $69 million, and the State w o u l d  hav e  the right to

veto onl y  1 , 5 0 0 acres from this pool.

Disp o s a l  Without Plan n i n g  or Classification

As t he agreement is written the state does not k n o w  e x a c t l y  what 

lands w i l l  go to C o o k  Inlet Corporation on the Kenai or in the M a t - S u  

Valley. T he specific lands are to b e  i d e ntified over the next eighteen 

m o n t h s  "to the extent possible b y  mutual agreement" f r o m  five selection 

pools: t h e  Point McKe n z i e  pool, the Kn i k - W i l l o w  pool, the K a s h w i t n a

pool, the Chickaloon pool, and the Kenai pool. If the state a n d  the 

Na t ives cannot agree, t h e n  the state identifies o ne a nd a h a l f  times 

th e i r  entitlement, a n d  Cook Inlet chooses.

T h i s  process o f  mutual agreement may w o r k  v e r y  we l l  or it m ay break 

do w n  completely. It is impossible to kno w  now. In e i t h e r  event eighteen 

m o n t h s  is hardly adequate time to complete the kind o f  lan d  u se planning 

and classification p r o cess that w o u l d  normally p r e c e e d  the d i s p o s a l  of 

such large tracts into private ownership. Private o w n e r s h i p  o f  more 

l a n d  in these areas m ay make good sense, but the state is l o s i n g  most of 

its a b i lity to determine what specific tracts are bes t  suites’ for private 

d e v e l o p m e n t  in terms of local government needs, p ublic servi and 

p r o v i s i o n  for recreation and open space lands. It is t r u e  that local 

zoning could serve as a stopgap, but it can never b e  as e f f e c t i v e  as a 

v i s e  and carefully thought out disposal policy.

S w a n s o n  River Oil Revenues

W i t hout this proposed agreement, there is some c h a n c e  that either 

an administrative or a legislative settlement a r r i v e d  at b y  the Federal 

Government alone m i g h t  give Swanson River oil reven u e s  to C o o k  Inlet 

Region. At present, the State receives 90 percent of th e s e  r o y alty 

revenues although there is a recent o p i nion of the U.S. C o m p t r o l l e r  

General challenging the right of the State to these revenues.

Under this Comptroller General's opinion, the S t a t e  may lose 

S w a nson River revenues anyway unless the State is successful in legally 

o v e r t u r n i n g  this opinion. Also, in the absence of a f i n d i n g  b y  the 

S e c r e t a r y  that these lands are no longer necessary for the M o o s e  Range, 

federal legislative action would probably b e  r e q u i r e d  to giv e  those sub­

surface benefits to Cook Inlet Region.
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S e r i o u s  B r e a c h  o f  P u b l i c  T r u st

As i d e  from its citizens, this state's public land is its most basic 

asset. It should 50 without saying that both she legislative and the 

exec u t i v e  branches should use the highest standard of care in m a n a g i n g  

or d i s p o s i n g  o f  this land patrimony.

T he o n l y  standard that presently exists in state law a g a inst w h i c h  

l a n d  trades can be meas u r e d  is equal value. This legal s t a n d a r d  has 

always b e e n  v i e w e d  in the past as m e a ning equal appraised d o l l a r  values. 

Wh e r e  this was not possible a cash equalizer was permitted.

Eve n  if we n o w  allow this equal value test to be b r o a d e n e d  into a 

public b e n e f i t  v ersus public cost analysis, there has bee n  no such 

r igo r o u s  and complete cost-benefit comparison o f f ered b y  the a d m i n i s t r a t i o n  

t hat can m e e t  even such a liberalized test. Thus we are a s k e d  to 

d i s c a r d  the o n l y  standard that p resently exists in state law, a n d  to 

r e l y  o n  t he individual judgement of one or two administrators. To 

b o r r o w  Gove r n o r  Hammond's analogy of Alaska, Inc., the Co o k  Inlet trade 

a p p ears to c o n s titute an unwarranted dissipation of corporate assets.

B e t t e r  A l t e r n a t i v e s  Are Still Available

It is s imply not true that this agreement must be a p p r o v e d  if Cook 

Inlet is to hav e  a satisfactory resolution of its land sel e c t i o n  problems.

T h e  federal le g i s l a t i o n  that authorized the Interior D e p a r t m e n t ' s  participation 

in t he trade rec o g n i z e d  that the parties might not be able to finally 

agree, and provide' full protection for Cook Inlet's sele c t i o n  rights in 

that e v e n t .

Thi s  Act requires the Secretary to report to Congress b y  April 15th 

o f  thi s  yea r  o n  the implementation of this agreement. If th e r e  is no 

a g reement at that time, the Secretary must until the end o f  1 9 7 6  hold on 

to those federal lands that would have gone to Cook Inlet C o r p o r a t i o n  so 

that Cong r e s s  can consider an alternative solution. All of C o o k  Inlet's 

orig i n a l  s e lection rights would be restored, and they v o u l d  c o n t i n u e  to 

p u r s u e  the a ppeal o f  their law suit. ^ ____

T h e  simplest alternative to the proposed trade wo u l d  be for Interior '

to simply w i t h d r a w  additional d-1 and d-2 federal land w i thin C o o k  Inlet 

re g i o n  for Native selection. This would require neither l e g i s l a t i o n  nor 

a single acre of state land.

A  second quite simple alternative is suggested by the p r o p o s e d  trade 

agreement. Since 30 townships of out-of-region selection rights have al­

ready b e e n  a p p r o v e d  by Congress as a part of this trade, C o n g r e s s  could
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p a s s  a t w o - s e n t e n c e  amendment simply directing the S ecretary to s p e cifically 

w i t h d r a w  u p  to 90 townships from within these same d - 1  land areas outside 

t h e  r e g i o n  as an additional deficiency area for Cook Inlet's regional se­

lecti o n s .  T h e  other regions have already accepted this concept in the 

p r e s e n t  t rade, and b y  requiring the selection area to be identified and 

n a r r o w e d  down, state selections would not be frozen over so broad an area.

C o n c l u s i o n

It is n ow u p  to the state legislature to either approve or disapprove 

t h i s  p r o p o s e d  trade. If the y  choose not to approve it, they may we l l  d e­

c i d e  to s u g g e s t  an a l t e r native that w o u l d  t h r o w  it b a c k  into federal hands. 

W i a t e v e r  c o u r s e  is ta k e n  they must eventually decide the larger issue con­

c e r n i n g  s t a n d a r d s  a n d  p r o c edures to govern such trades in the future if the 

p u b l i c  i n t e r e s t  is to b e  a d e q uately protected.



To: Senator Kay Poland

From: George C.  Si 1 i d e s ,  P .E .

Subject:  Cook In le t  Land Trade

Transmitted herewith i s  the f in a l  Committee Report on HR 6644. I can 
f ind no substant ive changes from the preliminary report you received 
e a r l ie r ,  except that  th i s  ed it ion  i s  much more complete.

Pages 1 - 1 0  represent the f in a l  language o f  the B i l l  i t s e l f  as passed.
The ear l ier  edit ion of HR 6644 that  we sent you shows, a l so ,  the o r ig i ­
nal language that  was deleted. Sections 12 and 17 of  HR 6644 deal with 
the land trade between the S ta te  of Alaska and the Cook In le t  Native  
Regional Corporation. Section 12 describes the trade, and Section 17 
sets  aside the r e s tr ic t io n s  o f  i Alaska Statehood Act to permit accomp­
lishment of  this  and any other and future trade. (Emphasis added).

Pages 10 -  14 const i tute  a l e t t e r  of  in tent .  I t  i s  noted that  the S ta te -
Cook In le t  trade was not included in the Purpose description of the o r ig i ­
nal B i l l .

Pages 14 -  54 are a Section -  By -  Section Ana lys is .  Section 12, which 
describes the trade in general terms begins on page 30. A deta i led  des­
cr ipt ion of terms and condit ions of  the trade begins on page 35 and extends 
through page 52. The present prohib it ions o f  the Statehood Act and the con­
sequences of  i t s  being amended are recited at  the bottom of page 34 and the
top of  page 35.

Pages 54 -  58 describe changes in e x is t in g  law that  were caused by HR 6644. 
Section 17 on page 56 i s  germane.

Pages 58 -  85 include reports by the various federal departments concern­
ing their feelings on the measure. Not a l l  are favorable.  The Department 
o f  Agriculture s p e c i f i c a l l y  objects  to the inclus ion of  Section 12 on the 
basis  that the section reopens c o n f l i c t s  that ANCSA was intended to resolve.

The Congress had taken due note of the e x is t in g  debate as to the propri­
ety of  the S ta te's  involvement and of  the nature and extent thereof.  The
Governor has promised that he wil l  not implement the terms o f  Section 12
of  HR 6644 unless the Leg is lature  concurrs. Section 12 (c)  (3)  ( i )  (center -
o f  page 8 ) ,  c a l l s  for a report by the Secretary of the In ter ior  to Congress
by April 15, 1976. The Le g is la tu re's  decision must reach him in time to pre­
pare that report. He reserves unti l  December 18, 1976 to make other
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BRIEF SYNOPSIS OF 
THE PROPOSED COOK INLET LAND TRADE

ihe following Is a short summary of the major aspects of the proposed Cook Inlet Land Trade. The "aareement document" 
which forms the basis of the agreement among the three parties Is found In the U.S. House of Representatives' Report 
No. 94-729 dated December 15, 1975. Ihe "agreement document" Is found on pane 35 of that report and Is entitled "Terms 
and Conditions for Land Consolidation and Management In the Cook Inlet Area." To assist parties Interested In the 
specific details of the "agreement document", appropriate page and section references follow each specific point in 
the summary below. In addition, where appropriate, a map reference refers to the attached map.

COOK INLET REGION RECEIVES:

Agreement Document 
(Page) & Section 

Reference
Map

Reference

A. FROM FEDERAL GOVERNMENT:

1. 10,000 acres exclseo from the Kenat National Moose Range abutting the
westorn end of Lake Tustumena (with the following covenant: no sale for
25 years; if then sold, first right of refusal to the federal government; 
strict development restrictions along edge c* Lake Tustumena).

2. Up to 9.6 townships of sub-surface rights to oil, gas and coal (subject 
to normal Moose Range surface restrictions; coal may only be removed In a 
liquid or gaseous state).

(35)I-A

(37)I-B 
(43)IV

3. Al! federal lands In tho following:

(a) T.IOS,, R.9W., F.M. (near Healy).
(b) T.20N., R9E., S.M. (Glenn Highway near Matanuska Glacier).
(c) T.IN., R.2IW., S.M. (west side of Cook Inlet - 15 sections

11 tie to metalliferous minerals only; Secretary must 
approve surface mining plans).

(d) T.IS., R.2IW., S.M. (west side of Cook Inlet - Ifi sections
ownership In foo; surface use only for mining needs).

(37)l-B-(I) 
(37)1-B - ( I ) 

(37 ) I — B— (2)

(37)I-B-(3)



Agreement Document 
(Page) & Section Map

Reference  Reference

4. Outside Region - 29.66 townships outside Cook Inlet Region (from native (38)I —C— (I> 
deficiency or d(l) lands In the Ahtna, Bristol Bay, Callsta, Chugach or
Doyon Regions; certain protections for the Federal government, State and 
regional and village corporations).

5. Within Region pool (up to 138,000 acres of federal surplus lands; (38)I-C-(2) 
any acres selected cone from "out-of-reglon" selection entitlement; State
has certain safeguards to protect public Interests).

B. FROM STATE:

1. 1.2 townships of scattered tracts (lands In the vicinity of Point (48)l-AtoD
McKenzie, Knlk, Kashwitna and Chlckaloon).

2. 1.8 townships to the certified native villages and groups of (50) 3
Chlckaloon, Knlk, Alexander Creek, Salanatof, Klnllchlk, Montana Creek
and Caswell (to trade villages out of Lake Clark).

3. 5.0 townships on the Kenai Peninsula. (49)I —E

4. 13.5 townships in the Beluga area (49) 2

21.5 TOWNSHIPS TOTAL 

STATF RECEIVES:

A. The following lands over and above Its statehood entitlement:

1. 26 townships in the Lake Clark area. (50)

2. 7 townships In the Tutna Lake area. (51)

Appendix C 
IA-D

Appendix C 
3

Appendix C
1 -E

Appendix C
2

Appendix D 

Appendix G

3. 8 townships In the Talkeetna Mountains. Appendix G



4. !l townships on Kamlshak Day (near Mt. \ugustlne).

52 TOWNSHIPS TOTAL

B. The right to select an additional 12.4 townships in the Talkeetna 
Mountains and Koksetna River areas.

C. Immediate conveyance of approximately 4,000 acres in the CampbelI 
Tract In the hea'-t of the Anchorage Bowl.

D. Early conveyance of Point Woronzof, Point Campbeill and Goose Lake 
withdrawals.

E. Protection of approximately 12 townships of land previously selected 
by the State in 1972, but which would be selected by Cook Inlet 
Region if the proposed land trade is not effected.

FEDERAL GOVERNMENT RECEIVES:

A. No lands directly, but will retain title to a number of specific 
townships within Cook Inlet Region which the Regional Corporation 
will otherwise select.

B. Several other benefits not directly related to the receipt of land:

(a) Settlement of Cook Inlet Region's entitlement under ANCSA.
(b) Settlement of Cook Inlet Region's suit against the Secretary.
(c) Minimal Impact upon lands In the Kenai National Moose Range.
(d) Improoved land ownership pattern in the Lake Clark area.

Agreement Document 
(Page) & Section 

Reference_____

(51)

(52)

(42)1 Il-B 

(41) |-C-2(e)

Map
Reference

Appendix G

Appendix G 

Appendix F

MISCELLANEOUS PROVISIONS:

A. No oil and gas fields will be transferred to native ownership (all 
revenues currently received by the State will continue).



w.

B. All lands transferred to native corporations sill contain ANCSA 
safeguards (e.g. easements).

C. All state lands conveyed will additionally contain dedicated or 
platted section line easements and highway or other rtghts-of-way.
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Mr. Roy Huhndorf, President 
Cook Inlet Region, Inc.
1211 V:sst 27th Avenu*:- 
Anchorage, AK S9 503

Dear Roy:

The directors of the Anchorage Chapter, Alaska Miners Association, voted 
Monday to oppose the Cook Inlet compromise, and we advised Kay Poland and 
Nels Anderson of our position and reasons by telegram. Enclosed is a copy of 

the wire.

Mo. realize that it again throws Cook Inlet into unknown ground and that it is 
possible that another settlement compromise could be worse. However, the 
actions detrimental to mining--particularly uncertain timing and making defi­
nite commitments to a Lake Clark National Park— were more than we could go 

along with.

The absolute failure oi' the Department of Natural Resources to go into the 
negotiation with any knowledge or commitment other than to Parks and Wild­
life is the cause of the problem as we see it. We are on record as desiring a 
better settlement which would give Cook Inlet needed lands. We do net intend 
to publicize our decision widely.

Sincerely,

C . 0 . Hawley
Chairman, Anchorage Branch 
Alaska Miners Association

a ms
Enclosure a/s 
co Jeff Knaobol y  

Kay Poland 
Nels Anderson



A LA SK A

^ l a s f e a  & h c d z  ' ^ t s k t u r *

March 4 ,  1976

MEMORANDUM

T O :  ALL MEMBERS

FROM: SENATOR KAY POLAND

We have received copies o f  the Complaint and Memorandums f i l e d  
a g a i n s t  the Cook In l e t  Land Trade in Anchorage Superior Court,  
a n d  they are hereby transmitted for your information.

These documents, together with the comments of Dave Jackman and 
Michael Smith,  sent  you e a r l ie r ,  should give you a reasonable 
resume o f  the b as ic  i s s u e s .

The e a r l i e r  packet contained a t r a n s c r i p t  o f  the Anchorage 
testimony plus writ ten material received s ince  that  date.
Tapes o f  the Juneau testimony are a v a i la b le  but not trans ­
cr ibed  because o f  re p e t i t io n .

T h e  ent ire  matter w i l l  be calendared early  next week. The 
Senate Resources Committee has endeavored to secure testimony 
from every source for your information.
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;! IN T HE S U P E R I O R  COURT TOR THE STATE O F  A LASKA

j’ TH I R D  J U D I C I A L  DISTI U C T  A T  A N C H O R A G E

! J. R. L E W S  and HAROLD 11. )
- GALLICTT, JR., Citizens and )
j T a x p a y e r s  of the State of )
.. Alaska, )

Plaintiffs, )
j. )

v s . )
;i )
•• STATE OF A L A S K A ; G O V E R N O R  )
J A Y  H A M M O N D ; GUY R. MARTIN, )

! Commis s i o n e r  of Natural )
;! Resources; M I C H A E L  C.. T. )
:: SMITH, Director, Division )
of Lands, )

|! >
;! Defendants. )

!____________________________ >

! No.

! • COM P L A I N T  FOR DECLARATORY
J U D G M ENT A N D PERMANENT INJUNCTIO N

i;
•«

!• Plaintiffs, H A R O L D  H. GALLTETT, JR. and J. R. LE'.’I S ,

citizens and taxpayers of the State of Alaska, pursuant to 

Alaska Civil Rule 23, and on behalf of all citizens and ta<- 

! payers of the State, complain and allege as follows:

r CO U N T  ONE

I

Pl a i ntiffs have been and now arc residents, citizens and

■' taxpayers of the Stale o f  Alaska and reside in Anchorage, Alaska.

* Defendants arc the Slate and its Governor. Commissioner of 
r
" N a t u r a l  R esources and Dire c t o r  of Division of Lands.

I I

■ Plaintiffs are com m e n c i n g  this action in order to per-l
m nncntly enjoin the state from p a r t i cipating in an exchange 

of lands i nvolving the alienation of subsurface mineral rights 

*' belo n g i u g  Lo all the people of the State of Alaska. This

i;
I!

!'
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a t t e m p t e d  a l i e n a t i o n  is in v i o l a t i o n  of the C o n s t i t u t i o n  of the 

U n i t e d  States, the C o n s t i t u t i o n  of the State of Alaska, the 

A l a s k a  Sta t e h o o d  Act, and T i t l e  3S, Alaska Statutes.

III

In 1955 rhe then T e r r i t o r y  of Alaska through its l e g i s­

lature, prov i d e d  for a constitutional convention. Elected 

d e legates adopted a constitution on February 5, 1955 which 

w a s  ratified by the people of A l a s k a  on April 24, 1956.

IV

This c o nstitution adopted by the people of A l aska served 

as a basis for subsequent p e titions to Congress for statehood 

a nd c onstituted an offer to accept the privileges and responsi-
*»
bilities of that status in a c c ordance with the terns of said 

constitution.

V

A r t icle VIII, Section 9 of the C o nstitution of the State

of A l a s k a  provided in part as follows:

Section 9. Sales and Grants. Subject to 
the provisions”of this section, the l e g i s­
lature m ay provide for the sale er grant 
of state lands, or interests therein, and 

, est a b l i s h  sales procedures. All sales or
grants shall contain such reservations to 
the State of all resources as may be required 
by Congress or the State and sha.il provide 
for access to these resources.

VI

1 Two years after the people of Alaska adop*od (he above

•; cons t i t u t i o n a l  provisions, Congress passed the Alaska S t atehood 

Act, approved on July 7, 1958. Sec. 6 (i) of the Statehood Act
I

is a direct, response by Congress to I he previsions contained 

in A r t i c l e  VLll, See. 9 of the Alaska Const i tut ion set forth 

.above. T h e  A l a s k a  Statehood Act stated in this section as

i- fol l o w s :

All grants made or con finned under this 
Act shall include mineral deposits. The

-2-



; grants of mineral lands t:u the Scale of
* A l a s k a  under subset"* ions (a) and (b) of

this section are r. upon the express c o n­
dition that all sales, grants, deeds, or

1 patents for any of the mineral lands so
• granted shill be subject to and contain 

a reservation to the Slate of till of the 
mineral!; in the lands so sold, granted,

,! deeded, or patented, . . .

Sec. 6 (.L) of the Act further provided that: any land ; or 

< minerals d i s p o s e d  of by the State of A l aska c o n t r a r y  to the 

provisions of the above section would ho forf: ited to the

t!
;! U n i t e d  States by appropriate proceedings instituted by the
;i

: Attor n e y  General.
#*

VII

!' By P ublic Lav: 92-203, 85 Stat. 638, approved December IS,

1971, Congress enacted the A l a s k a  ’dative Claims Settlement Act. 

This Act p r o v i d e d  for the fair and just settlement of all claim
.

•' by native groups in A l a s k a  based upon their aboriginal land

claims. All prior conveyances of public land pursuant to

, federal law and all tentative approvals pursuant to Sec. 6 (g)
I

of the A l a s k a  Statehood Act were declared to be an cxtirguish- 

ment of the aboriginal title of Alaska natives. The Act 

further p r o v i d e d  for 12 geographic regions w i t h i n  the Si.-lv 

and for ap p r o p r i a t e  regional native corporations which were 

; given the right to select Land and share in the revenue;: fro.

I the sale of minerals. Sec. 12 of the Alaska I.'il'ivc Claim::

• Settlement Act provided for the selection of land by each 

{.•village c o r p o ration w ithin the township i n wh i c h  the vil I ge

• is located, plus an area that, would make the total selection 

equal to the a c r eage to which the village was entitled under
j
•' Sec. 1A of the Act .
t*

v n  r

a Because of existing federal withdrawals, state land selee

j* tion and other non-native settlement pattern w i t h i n  t lie Cook 
•i
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i' I n l e t  r e g i o n ,  C o o k  I n l e t  R e g i o n ,  I n c . ,  a . n a t i v e  c o r p o r a t i o n ,

*' w as  n o t  a b l e  t o  s e l e c t  l a n d s  w h i c h  i t  c o n s i d e r e d  o f  l i k e  am! 

s i m i l a r  c h a r a c t e r  u n d e r  th e  f o r m u l a  e s t a b l i s h e d  by t h e  A la : . !  . 

N a t i v e  C l a i m s  S e t t l e m e n t  A c t .  F o r  a p p r o x  i r a t e l y  t h r e e  y e a r s  

f o l l o w i n g  t h e  e n a c t m e n t  o r  t h i s  A c t ,  Cook  I n l e t .  R e g i o n ,  I n c .

• n e g o t i a t e d  w i t h  t h e  S e c r e t a r y  o f  t h e  I n L c r i c - r  in  an a l t e r . : . -  

t o  i n s u r e  i t s  l a n d  s e l e c t i o n  o f  a s i m i l a r  and l i k e  c h a r a i  < •. r .

IXi
i«
I

C ook  I n l e t  R e g i o n ,  I n c .  was d i s s a t i s f i e d  w i t h  Lhasa  

^ n e g o t i a t i o n s  w i t h  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  oC th e  I n t e r i o r ,  

•••and i t  f i l e d  s u i t  i n  a D i s t r i c t  C o u r t .  N e g o t i a t i o n s  c o u t i r  .^d,
i

’ h o w e v e r ,  a nd  t h e  s o l i c i t o r  f o r  t h e  D e p a r t m e n t  o f  I n t e r i o r  p '■ ie

an o f f e r  t o  c o n v e y  t o  Cook I n l e t  R e g i o n ,  I n c .  t e n  s u r f a c e  a • d

1 • • 1 » •f i f t e e n  s u b s u r f a c e  l o v m s h i p s  w i t h i n  t h e  Kona ;  N a t i o n a l  l-.oo~

. R a n g e ,  i n c l u d i n g  t h e  Swanson R i v e r  o i l f i e l d ,  as  w e l l  a s  a d d i -

• t i o n a l .  f e d e r a l  l a n d s  i n  th e  t h e n  G r e a t e r  A n c h o r a g e  A r e a  U o r t u g h . 

i T h e s e  l a n d s  i n c l u d e d  l a n d  a t  P o i n t  l.’o r o n z o f ,  P o i n t  C a m p b e l l ,
I

a n d  a s i z a b l e  p o r t i o n  o f  t h e  C am p b e l l  a i r  s t r i p  t r a c t .  Cook 

I n l e t  R e g i o n ,  I n c .  d e c l i n e d  t h i s  o f f e r  and i t  was l a t e r  i i t ' d r a w n  

b y  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r .

;; X

; The U n i t e d  S t a t e s  D i s t r i c t  C o u r t  r u l ' d  i n  f a v o r  o f  I In

S e c r e t a r y  o f  t h e  I n t e r i o r  and n & a in sL  Cook ' n l o t  R e g i o n ,  h  . .

! i n  F e b r u a r y  o f  1 9 7 ?  P e n d i n g  Lhe a p p e a l  o f  th e  c a s e  t o  th e  

i N i n t h  C i r c u i t  C ou rt  o f  A p p e a l s ,  Cook  l u l e t  Hep,ion,  I n c .  a p - v i l e d  

1 t o  C o n g r e s s  f o r  l e g i s l a t i v e  r e l i e f .  D e s p i t e  l lie f a c t  Lln l  

C o o k  I n l e t  R e g i o n  p r o b l e m s  w e r e  s o l e l y  w i t h  and c o n e e r n i u . ,  the  

f e d e r a l  g o v e r n m e n t  and f e d e r a l  l a n d ,  t h e  S t a t e  e n t e r e d  i n t o  th e  

n e g o t i a t i o n s  in  an a t t e m p t  t o  h e l p  s o l v e  t h e  p r o b l e m s  b e t w e e n  

: t h e  Cook T n l e l  R e g i o n  and th e  f e d e r a l  g o v e r n m e n t .
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C D
T h e  U n i t e d  States District Court ruled in favor uf^tj^/

S e c r e t a r y  o f  the: Interior and against Cook Inlet Reek'Ll, Ine.

in F e b r u a r y  of 1975. Pending the appeal of.-the case- to the

N i n t h  C i r c u i t  Court of App A'Tfonk Inlet Region, lr“. appealed

to C o n g r e s s  for legi s Inyt^K, re I i. of. Despite the fact that

C o o k  Inlet RerYo^.p^of?fL-ms v/eve solely with ; ud c o n c e r n L u g

f e d e r a l  g o v e r n m e n t  raid federal land, the State entered into

. the n e g o t i a t i o n s  in an attempt to help solve the- prohlvr.is bvtwi-n

.̂ tjier C o o k  Inlet Region and the federal government.

i; XI
*•
j T h e  State, Cook Inlet Region. Inc., and the Department

I: o f  the Interior entered into the negotiations c o n c erning the 
i
e x c h a n g e  of lands pursuant to Sec. ?2(f) of Lite A l a s k a  Native 

2. ;
C l a i m s  Set t l e m e n t  Act wh i c h  p r o v i d e d  as follow.*;:

T he Secretary, the S e cretary of Defense, 
and the Secretary of Agriculture are aut h o r i z e d  
to exchange any lands or interests t h e r e’?, 
in A l a s k a  under their jurisdiction for la.-ds 
or interests therein of the Village C o r p o : a t i o n s , 
Regional Corporations, individuals, or the 
State for the purpose of effecting land c o n s o l i­
dat i o n s  or to facilitate t ho :an:>g. riant o>* d e ­
velop m e n t  of tin: land. Kxchauges shall be 
on the basis of equal value, and either party 
to tlio exchange m a y  pay or accept cash in order 
to equalize the value of the1 properties e .changed.

XII

Pursuant to the exchange provisions cited above, .■ S',

. v o l u n t e e r e d  t lie trad.* of various patented lands i<> l !iv;-

: nient of the Interior for exchange and grant to the Cook Inlet 

, Region, Inc. T he terms of the settlement wei'e, in sviai.iry, that 

i t he State o f  Alaska obli g a t e d  itself to c o m a  y lands to tin 

. U n i t e d  Stales for exchange wi th Cool; Inlet Region, Ine. in

4 .
> a c c o r d a n c e  with "Terms and Co n d i t i o n s  for Land Consolidat ion and 

q M a n a g e m e n t  in Co o k  Inlet Area" made a pari of the report from

I»«
-5-• « »



\i t h e  C o m m i t t e e  on Interior a nd Insular A f f airs a c c o m p a n y i n g

H R  6644, the amendment to the Alaska Ikitive C l a i m s  Settlement 

Act. F u r t h e r ,  C o o k  Inlet Region, Tnc. w as to dismiss its l a w­

suit in the case of Cook^ Inlet v. jile'ae, 70-2232, Ninth Circuit
l •
; C o u r t  o f  Appeals; and other n ative village r.election:, u n d e r  

Sec. 12 of tha Settlement Act concerning lands w i t h i n  Lake Clerk, 

a n d  o t h e r  areas o u t side the Cook Inlet KegIon, Inc., w o u l d  be 

w i t h d r a w n  to enable the exchange; .to take place by s u b s t i t u t i n g  

lan d  o u t s i d e  Cook Inlet region. These terms arc s u m m a r i x o d  ir. 

'•Sec. 12(a) of Public L a w  94-204, known as A l aska Native Claims 

S e t t l e m e n t  Act Amendments, approved January 2, 1976. Sec. 12(f)

f
:■ of  the A m e n d m e n t s  states that all conveyances of lar.ds ma d e  or
I

! to be m a d e  by the State of A l a s k a  in s a tisfaction of the Terms
I

a n d  C o n d i t i o n s  "shall pass all. of the s t a t e’s right, title, and 

i i n t e r e s t  in such lands, including the minerals therein, as if 

•• those c o n v e y a n c e s  were made pursuant to Sec. 22(f) of the 

!’et i l c m « n t  Act."

x i i i
i
; See. 17 of the Amendment purports to amend See. 27(f) of

the A l a s k a  Native Claims Settlement Act by slat Lng that in any 

e x c h a n g e  m a d e  pursuant lo Sec. 22(f), the State m ay c o n v e y  its 

j, lands, " f r e e  of the restrictions of See. 6(1) of the A l a s k a  

S t a t e h o o d  Act."

XIV

In the "Terms and Conditions" contained w i t h i n  the report
»

i a c c o m p a n y i n g  ilk 6644, See. II at P. 42, tin* Slate of A l a s k a  was 

a s k e d  to giv e  its consent to the exchange and settlement ngrce- 

i m c n t  w i t h i n  sixty days of the commencement oT the 19/6 session 

' of the A l a s k a  State Legislature. Upon such consent be i n g  given,

• the S t a t e  of Alaska ir. bound o convey lo the United S t a t e s  forI  ̂' f

i r e c o n v e y a n c e  Lo Cook Inlet Reg,ion. Inc. the lands r.et forth

!  - 6 -
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• w i t h i n  the "Terms and C o nditions." Plaintiffs allege on info
»• . - l
mat ion and belief that said consent mu:; t; be given, if .'it a 1 I ,

. pr i o r  to Ma r c h  12, 1976.

XV

In an attempt to implement Sec:. 22(f) of the Alaska Wat 

Claims Settlement Act, the A l aska legislature, in 1972, enact 

w h a t  is n o w  Sec. 30.95.060 A l aska Statutes which author Liter, t 

exchange of state land with a native: co r p o r a t i o n  "vita t r.e re­

sent of the governor," when the purpose is lo effect la nd cu-. 

solidations or to facilitate the management, or d e v e l o p m e n t  of
}'

the land. Simila: to ANCSA, Sec. 22(f), the A l a s k a  Statute p 

v i d e d  that exchanges shall be on the basis of equal value, v_ 

i either party being allowed to accept or p ay cash in order lo 

equalize the value of the p r o p erties exchanged.

I; ‘ xvi
The governor and the State, through its C o m m i s s i o n e r  of 

: Natural Resources and Director of the Division of Lands, is 

! proposing to give away large parcels of land and is also p r o­

posing to convey the subsurface mineral rights in such a nor.", 

i* as would convey all the coal, oil a nd gas resources of the lar. 

‘ The State Is p r oposing to give away the f o l’ov.ing estimated 

I resources:

Present value of coal $ 4 , 7 3 2 , 0 0 0 , 0  ’0

Mini m u m  probable present
value of oil and gas 62,400,011

Present value of surface 
estate

T O T A L  $‘*,246, 104,000

The State proposes to receive the following estimated 

value as a result of the exchange:

Present value of surface
estate 165,91 7 , 4 4 0



F r o m  the above summary of the exch a n g e  valuer., the not: resale 

to the Stale of A l a s k a  is as follows:

Met loss $ 5 , 0 8 0 , 1 8 / , SOQ

XVII

T he p r o p o s e d  conveyance viol a t e s  the A laska Cor.si it uti', 

a n d  its compact wi t h  the federal government t h r ough the Ala.. 

S t a t e h o o d  Act. The Alaska C o n s t i t u t i o n  and the Alar.' u S t a t e­

hood Act proh i b i t  any conveyances, d e e d s , grants or salts o r 

state lands w i t h o u t  reservations to alL the p e o p l e  of the Sta 

o f  the. m i n eral rights contained therein.

XVIII

The exch a n g e  of land as proposed by the H a m m o n d  Adminis 

tion fails to effect land consolidations or to facilitate tr.c 

m a n a g e m e n t  or development of the land as r e q u i r e d  by A.S. 3?.

X IX

Th e r e  is no adequate remedy at lav: for plaintiffs and r 

taxpayers and citizens of the Slate of Alaska to effect redre 

should this illegal conveyance take, place. D a m ages •. on Id be 

a s t r o n o m i c a l  for the replacement of the values of the coal, c 

a n d  gas reser v e s  and resources. In any event, damages w o u l d  

to come from the treasury of the State of Alaska, which c o n­

sists of a ssets alteady owned by the people of the Stale. If 

this proposed exchange is not p e r m a n e n t l y  enjoined, the plain 

tiffs and oilier citizens and taxpayers of the State of Alas!:: 

will suffer irreparable harm on the magnitude of billion:; o: 

dollars in lost resources.

CO U N T  T W O  

I

Plaint i f fs reallege Paragraphs I through XIX of their 

First Count herein.



A r t i c l e  VIII, Sec. 9, C o n s t i t u t i o n  of Lite State of Ala 

su b j e c l  Lo the r e s e r v a t i o n  to the State of ail r e s o u r c e . - . ,  a! 

the L e g i s l a t u r e  to provide for the sale or grant of stafi la 

: o r  i n terests therein, and specifically allows for tie: rstubi 

m c n t  of sales procedures.

Ill

Pursuant Lo this c o n s t i tutional authority, the A l a s k a

, l a t u r c  in See. 38.05.045, Alaska Statutes, p r o v i d e d  in part 
i1

.! follows:

5. S e c .

i'

t • •
S e c .

•.lease or grant o f  state land, and each deed to state land, p 

G e r t i e s  or interest in state land, r.nde under Sec. 315-335 of 

this c h a p t e r  or Sec. 45-130 of this chapter, . . .  is suhjie 

•.the r e s e r v a t i o n  that the State of Alaska "expressly save;.,

'e x c e p t s , and reserves out of the grant her*.In* it.ide, unto it.:

• its lessees, successors, and assigns forever, all oils, :,.:.•

• conl, ores, minerals, fissionable r.itorials, <"ul fossils of 

•• e v e r y  name, kin d  or d e s c r i p t i o n ........... "
I
I VTI.

•' See. 38.05.310, Alaska Statutes, stales that no land t>

be sold or leased for less than the approved, appraised istnrk 

Ji value.

A l l  lands owned in fee by the state or 
to w h i c h  the state r.-.ay become entitled, 
exc e p t i n g  tide, s u bmerged or shorelands, 
and timber or grazing lands, may be sold 
as p r o v i d e d  in $45-69 of this chapter.

IV

38.05.055, A laska Statutes, states in part as fol

Except as provided in § 3 1 5 (d) of this 
chapter, the sale shall be '..'.ado at public 
a u c t i o n  to tha highest qualified b i dder 
as d e t e r m i n e d  by the director.

38 .05.125 A.S. states that each contract for the



If Sec. 38.05.125, A l a s k a  Statutes, pro v i d i n g  for the 

r e s e r v a t i o n  to the State of al.1 mineral right.*;, is not in 

v i o l a t i o n  of A r t i c l e  VIII, See. 9, C o n s t i t u t i o n  of Alaska, ih 

r e s e r v a t i o n  m u s t  apply to all a u t h orized an.; legal state sal.- 

o r  grants in accordance with the contractual a n d  compact p r e­

visions o f  A r t i c l e  VIII, Sec. 9, Constitution of Alaska and 

Sec. 6(i) of the Alaska S tatehood Act. In this event,

Sec. 38.95.060, A laska Statutes, p r o v i d i n g  for the exchange c 

l a n d  w i t h  a n a t i v e  corporation would r.ot be in accordance wit 

the public a u c t i o n  and competitive bid requirements sec forth 

in Sec. 38.05.0^5-120, Alaska Statutes.

VII

If the State is assuming for the purposes of the propc- 

exch a n g e  t r a n s action that Sec. 3S.95.060 (exchange provision) 

is o u t side the scope of the auction and corn.-titive bidding r. 

visions, and o u t side tha re s e r v a t i o n  of mineral rights tiro vis 

t h e n  Sec. 38.95.060 and Sec. 38.05.125 are i:i v i o l a t i o n  of 

A r t i c l e  VIII, Sec. 9 of the A laska C o n s t i t u t i o n  and the compr. 

p r o v i s i o n s  b e t w e e n  the Constitution and the A l a s k a  Scat hand 

Act. The proposed exchange is, therefore, illegal.

C O U N T  t h r i :i:

I

Pla i n t i f f s  reallege Paragraph I through XIX of their li 

Co u n t  herein.

II

A r t i c l e  VIII, Sec. 10 of the Consti t u t i o n  of the Stale

A l a s k a  s tates as follows:

No disposals or leases of state lands, 
or interests therein, shall be rule without 
prior public notice and other safeguards of 
th e  public interest as m ay b prescribed by 
Law.



A l t h o u g h  the State has conducted numerous hearings on Lh> 

prop o s e d  laud trade, the actual lands to be made the subject 

o f  the trade with the native corporation have not yet bee n  do- 

. termined. In accordance with Sec. 12(h) of the Am e n d m e n t s  of 

‘ ANCSA, and the "Terms and Conditions," the Cool; Inlet region 1.:• 

. a l l o w e d  to select lands from various "pools." H o w  much of th- 

Reluga coal land and other lands now b-r longing and patented

i*
. to the State will be selected from these "pools", and the o"w»et 

I location and value of such lands, still has yet to be  d e t e r m i n e d

|t
i; a nd probably will not be determined until, long after the Governor 

■ gives his consent.

T h e  public notice requirements of Article VIII, Sc-c. 19
i'
| of the A l a s k a  Constitution have not been complied wit insofar 

as said provisions must rc-quire that notice rot only bo given 

; of the exchange, but of the value anJ Appro is:*, ir. of the resources 

a n d  surface rights contained therein, and the exact nature of the

I.
' trade so as to give the public real notice of wha t  is conte. •-

• p l a t e d  in terms of economic impact to the State T r e a s u r y  now
!
r a n d  in the future. Without these additional .. is, notice ir. 

■meaningless and ineffective.

i
•! IV

i!
j! A r t icle VIII, Section 10 also requires "other i t fg.tii t'c* w
it
itof the public interest as r.uiy be prescribed by law" as a part 

],of .a n otice requirement prior to disposal of state lands. lMain-
i.
■'tiffs allege that t lie terms of the proposed sale to this date 
»•

; remain indeterminate, indefinite, atul o f  such an a m biguous nature 

•that the public has received inadequate notice o f  the economic 

!' c o nsequences of the proposed exchange. Even the legislature

l
I is unable to p r escribe safeguards because it, like the p l a i n­



tiffs, has no exact knowledge of specific, lands end resources 

involved. The proposed exchange, therefore, violates Article VIII, 

S e c t i o n  10, Constitution of the SlaLe of Alaska.

C O U N T FOUR 

I

Plaintiffs reallege Par a g r a p h  I through XIX of their First 

C o u n t  herein.

II

Article VIII, Section 17, C o n s t i t u t i o n  of Lhe State of

Alaska, prov i d e s  as follows:

Laws and regulations g o v e r n i n g  the use 
or disposal of n a t u r a l  resources shall 
a p p l y  equally to all persons similarly 
situated with reference to the subject 
m a t t e r  and purpose to be served by the 
law or regulation.

III

P l a intiffs allege ‘hat Lhe proposed land trade involving 

the Coo k  Inlet region violates A r t i c l e  VIII, Section 17 of the 

A l a s k a  C o nstitution in that the trade or exchange will result in

valuable state resources being conveyed to a private corporation

for less than fair value and for the use and benefit of less

than all citi z e n s  of the State of Alaska.

IV

The purported and invalid attempt on the part of Congress 

to w a i v e  p r o v isions of the A l a s k a  Statehood Act, r equiring 

r e s e r v a t i o n s  of all minerals for the benefit, c*f all citizens 

of the State, and the p urported and invalid attempt: of the Slac- 

to c o n v e y  the mineral rights u n d e r l y i n g  slate lands in v i olation 

of the State Constitution, results in the a pplication of federal 

and state law which is not u n i f o r m  and which does not apply 

to all citi z e n s  of the State equally. The State through the 

p r o p o s e d  exchange is violating the inteiil and purpose of 

A r t i c l e  VI.II, Section 17, C o n s t i t u t i o n  of the State of Alaska.



i
(•

Pl a intiffs reallege Paragraph T through XTX of their 

First Count herein.

II

Sec. 38.95.060, Alaska Statutes, p r o v i d i n g  for the

; exchange of state lands with lands ov.r..:d by Liu* regional cor

. p o r a L i o n ,  cannot and does not purport, to ar.-.ad, change or

i; w a i v e  the provisions of Article VIII, See. 9 of the A l a s k a  
I'
i C o n s t i t u t i o n  and Sec. 6(i.) of the A l a s k a  Statehood Act, both 
| !
*: of wh i c h  require that all deeds or grants of state lands reser 
!,
to the St a t e  all mineral rights con t a i n e d  therein.

i’

ii 111

i; The purported land exchange b e t ween the State and
«
•.the Cook Inlet Region, in addition to c o nveying subsurface 

m i n eral rights in violation of Article VI1T, See. 9 of the 

: A l a s k a  Consti t u t i o n  and See. 6(i) of the S t atehood Act, is nls•f

i in excess of the authority set forth in Sec. 38.93.060, Alaska
t
Statutes, which does not in any r unner refer to s u h s u r fr.ee

i;

j* m i n e r a l  rights as a part of the e x c h a n g e . 

j! CO U N T  SIX

•f

, 1

P l a i ntiffs reallege Paragraphs I Lhrev.gh XTX of their
I ,

I
First Count herein.

I-
i. II*1

Sec. 6(i) o f  the Alaska Statehood Act in conjunction

; wi t h  A r t i c l e  VIII, Section 9 of Lhe A laska Constitution rival*.

a compact which thereafter and until amended acc o r d i n g  to law,

j' g u a r a n t e e d  to all the people of the State oi Alaska that the 
I,
J| mineral r e sources of the State wo u l d  be retained by the Stale 

|'And its citizens. The grant of lands from the federal govern:.-

;i c o u n t  f i v e



the m i n e r a l  rights for ali its citizens, and the State cannot

n o w  legally, without a p r o p e r  vot e  of the people as required

to amend the A l a s k a  Constitution, convey said m i n e r a l  rights (

I
a n d  t h e reby b e s t o w  a special benefit on any person or corporation, !

i
p u b l i c  or private, at the expense of the citizens of Alaska.

i n  j
i 1

T he A l a s k a  Statehood A c t  and the Alaska C o n s t i t u t i o n  place

i
the State in the position of trustee over the m i n e r a l  resources

T
;; of the citi z e n s  of the State, and the- State cannot n o w  legally 

a b d i c a t e  its duty as trustee w i t h o u t  the consent o f  its citizens 

• a n y  mo r e  than it could abdicate its police powers and duty to 

\ p r o tect p e r sons and their property.

: C0LX1T -S4fr
ti

‘  I

to the State was expressly co n d i t i o n e d  upon the State pr e s e r v i n g

I

I

!• F l a i n t i f f s  reallege Paragraphs I through XIX of choir
r

j: F i r s t  Count herein.

I II

Sec. 3 8 . 9 5 . 0 0 0 ,  Alaska Statutes, pro v i d i n g  for the exchange 

• o f  land, states that a corporation organized under A l a s k a  law 

pursuant to the federal Alaska Mative Claims Settlement Act. 

m a y  o b t a i n  "up Lo 23,040 ceres of state land."

! 111

T he purported land exchange between the Stale and the Conk

Inlet R e g i o n  purports to grant far in oxcess of 23,040 acres 

of state land; to Lhe contrary, the proposed exch a n g e  would 

involve o v c < ^ ^ 00,000 tic res]) Therefore, even if Sec. 38.95.000, 

A l a s k a  S t a t u t e s / i s  a valid delegation of legislative auth o r i t y  to 

the G o v e r n o r , / h e  proposed exchange is not within the limitations 

; imposed by tKis section.

i  /
/



JN

COUNT 

I

Plaintiffs reallege P a r agraphs J through X J X  of their 

First Count herein.

II

Sec. 3S.95.050, A laska Statutes, states at; folio;::'.:

(c) Exchanges shall he on the basis of 
equal value, and either party to the 
exchange r.ny pay or accept cash in order 
to equalize the value of the properties 
exchanged.

I I I

The proposed exchange of lands between the State and

lit '  f .
«.1 > l u
.< i J*
<5*18
Siisi 
S$ S:
i " V-ec “ *■ 

<

f. C o o k  Inlet region are not based upon equal value. The State 
»!
has not conducted adequate appraisals of the coal and other natural|

i .I
j, resources underlying the lands attempted to be e x c h a n g e d  in 
• •
v this transaction, and the State is pro p o s i n g  to give away co il 

i resources wh i c h  ultimately m a y  be of noire value and benefit 

to che State of Alaska than the resources u n d e r l y i n g  the Prudhoei.i{
■ Bay oil f i e l d s .
<i

: IV

The Stale is attempting to exchange state lands involving

enormous coal resources in exchange for lands which, although

• u s e f u l  for park and recreational purposes, contain little 
ij
:inherent value. Sec. 38.95.060(c) incorporates the concoje

• j
i, of "cash" in equalising values, and I ho actual m o n e t a r y
I• i
!i benefits and disadvantages should he the primary factor in d e ­

ll tcrmining equality in this prop o s e d  evchange. A l t h o u g h  purl;

! I
■ and recreational lands do have value lo the Slate, the enormity
I

• and magnitude of the economic value and benefit to the Stale
i

of its mineral rights far outweigh any a ssertion on the part 

i1 of the Stale that the proposed exchange is on the basis of equal

•i
J1 v a l u e .

- 1 5 -



'

COUNT -K ICK'-P- /VZ/V'S"

I

Plaintiffs reallege- Pa r a g r a p h s  I through X I X  of their 

First Count h.-rcin.

Sec. 17 of the A m e n dments to the- Alaska N a t i v e  Claims 

S e t tlement Act, wh i c h  purports t:o allow the- State to convey 

its lands in conjunction w i t h  the Coo!: Ini-, t R e g i o n  s e t t l e­

m e n t  free of the restrictions of Sec. 6(i) of the Alaska Slatc-- 

h o o d  Act, is a unilateral attempt on the part of the Congress 

to wa i v e  and amend Lhe compact provisions cf the Statehood Act 

in order to obtain state lands and their u n d e rlying mineral 

r i ghts for the sole purpose of eff e c t i n g  a federal settlement 

w i t h  the natives of Alaska.

The purported attempt of Congress in See. 17, to authorize

the disposal of state lands contr a r y  to the A l a s k a  Statehood 

A c t  and the Alaska Constitution, is in violation of the Supremacy 

C l a u s e  of the Constitution of the United Stales. This clause 

d eclares that the laws of the United Stales shall, he the supreme 

lav/ of the land, but also dire c t l y  limits the supremacy to that 

a r e a  solely w i thin the sphere of lawful federal power and that, 

a r e a  not reserved to the states by the Tenth Amendment.

Amendment X of Lhe C o nstitution of the U n i t e d  States 

s p e c i f i c a l l y  states: "The powers not d e legated to the United

States by the Constitution, nor prohibited by it to the states, 

a re reserved to lhe states respectively, or Lo the people." The 

federal government, through its Congress, does not possess 

the constitutional authority to enact Sec. 17 of the Amendments,

II

III

IV



'  ' •  •

: w h i c h  is nothing more than an a t t empt to control the: power 

o r  authority of the State of A l a s k a  concerning the disposition:; 

o f  its ovm Isrds. Congress d e t e rmined in the Statehood Act 

the c i r c u m s t f  ces under which the State of A l aska would he 

admitted intc the Union, but this did not and does not give 

Congress any tower to change or modify, either directly or 

indirectly, provisions of the Constitution of the Slate of 

A l a s k a .

: VI
i

By the enactment of Sec. 17 of the Amendments, the Congress 

of the United States is viol a t i n g  the compact provisions 

o f  the Stateh:od Act which provide that upon the issuance of
I
' the proclamation of the President, the State of A l a s k a  "is 

hereby declared to be a State of the U n ited States of America, 

is declared admitted into the Union on an equal footing with

the other states in all respects w h a t e v e r ..........."

VII

Should the attempt of Congress pursuant to Sec. 17 of 

the Amendments be construed to be a valid exorcise of federal 

authority concerning state lands, the State of Alaska would, 

in effect, be denied admission into the Union on equal fooling. 

Any such attempt is, therefore, i.ti violation of federal law.
*

couNj' -tnt^ T E h ]  

i

: Plaintiffs reallege P a ragraph I through XTX of their

First Count, herein.i -j > •
a I  z < •:
w 1 V * !iii •* i r> '•ui •> » n !■ t TJ I M  1 J

u " •- See. 3 S . 9 h . 0 6 0  p r oviding for the exchange of land with

a native corporation, states that with the consent of the
> ° ? “i< • J d
K J* governor, a corporation . . . m a y  obtain up let 73,0'iQ acre:;

- 1 7 -
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o f  this lr.nd, if it has not been disposed of or developed, 

b y  ex c h a n g i n g  land or interest in land will, the; Slate." This 

section further states that e xchanges shall he on a basis of 

equal value.

III

The legislative delegation of authority to approve of 

e x changes of land granted to the governor pursuant to the 

a b o v e - c i t e d  statute is an unconstitutional and invalid del e g a t i o n  

o f  legislative authority by virtue of insufficient standards, 

ru l e s  and regulations to g overn the sale an! exchange transaction 

c o n t e m p l a t e d  therein.

IV

Sec. 38.05.03fi, Alaska Statutes, states that the Director

o f  the Divi s i o n  of Lands shall " . . .  (2) manage, inspect and

control state lands and improvements on them b e longing to the 

St a t e  and under the j u r isdiction of the d i v i s i o n ; "  . . . .  The 

s ame section states that the Director shall" . . . (7) have

j u r i s d i c t i o n  over staLe lands . . . and shall perform the duties 

n e c e s s a r y  to protect the state's rights and interest in state 

lands, including the taking of all necessary action to protect 

a n d  enforce Lhe state's contractual or ollur property

rights; . . . . "

V

Sec. 38.05.035, Alaska Statutes, further stales llul the 

power of the Director of the Division of Lands authorizes 

h i m  . . . "(14) when he finds that the interest of the state 

will be best served, he may, v/itli the consent of the commissioner, 

approve cont r a c t s  for the sale, lease, or other disposal of 

available lands, resources, property or interest in them, . . . 

a n d  no contract for the sale, lease, or other disposal of 

a vailable lands or interest in them, is legally binding on the



„ State until the c o mmissioner formally records his consent to 

; the contract; . . . . "

; vi

Article VIII, Section 9, C o n s t i t u t i o n  of Lho State oT 

.‘Alaska, authorizes the legislature to provide for the sale or 

grant of state lands, and e s t a b lish sales procedures. P u r­

suant thereto the A laska legislature delegated to the Depart-
j.
ment of Natural Resources, its Commissioner, and the Director

I .

\ of the Division of Lands the duty of m a k i n g  findings and deter-
Si

•' minations relating to the best interests and w e l f a r e  of the
ij
!. State of Alaska. The legislature established sale procedures

'.! for the sale of state lands in Section 38.05.0^5 et s c q .- *

j: VII

By virtue of Section 38.98.060, Alaska Statutes, trie
• t
legislature is attempting to delegate the decision of m aking

i.

a land exchange c o n cerning v a l u a b l e  state resources not to an 

administrative agency, but to the Governor, a single employee

l
of the executive branch, contrary to the established sale p r o­

cedures, regulations and statutes which give exclusive j u r i s­

diction over the sale and disposal of state lands to the Director 

of the Division of Lands and Lhe C o m missioner of Natural 

Resources. There arc no standards set forth in the exchange pro- 

' visions governing the appraisal a nd determination of equal

l
‘values, and there is not even a requirement that, the consent 

j of the governor he withheld until the exact lands involved

i
have been identified and the exact appraisal and valuation of 

the exchange is made definite.

VIII

The l e g i s l a t u r e  i n  S e c t i o n  3 8 . 9 8 . 0 6 0 ,  A l a s k a  S t a t u t e s ,  i s ,  

pursuant  to i n v a l i d  f e d e r a l  l e g i s l a t i o n ,  at  tempt trig i l l e g a l l y

1 9 -



» to give away irreplaceable natural resources at the sole i!is- 

' c r c t i o n  of the Covernor, thereby dive s t i n g  the Divi s i o n  of 

■. Lands and its Dire c t o r  of its constitutional and statutory 

.. po w e r  to control and m a nage state, lands through established

• p r o c e d u r e s .

: COUIIT  &  v  £  a/

Ii

; Plaintiffs reallege Paragraphs I through X I X  of their

First Count herein.

!. II■I4 •
I- The prop o s e d  exchange attempts, through federal, legis-

lation to unila t e r a l l y  waive or amend the A laska Statehood 

Act; subverts Lhe ju r i s d i c t i o n  of Lhe Division of Lands; 

disposes of lands w i t hout established and a p p r o priate sale

• procedures; and denies the citi z e n s  of the State of Alaska
i

the protection of A r t icle VIII, Section 9 of their C o n s t i t u t i o n  

a n d  its compact wi t h  the federal government pursuant to 

Section 6 ( i) of the Statehood Act. For these reasons the 

' proposed excha n g e  and its implementing legislation deprive 

• p l a i n t i f f s  and Lhe citizens of the State of A l a s k a  of their 

property and resources without duo process of law, i.n v i olation 

of the Fifth and Fourteenth Amendments to the C o n s t i t u t i o n  of

• the United Slates, and Article 1, Section ’/ of the C o n s t i t u t i o n  

: of the State of Alaska. Further, the proposed exchange denier.

the citizens of Alaska of the equal protection of the laws in

violation of the Fourteenth Amendment lo the C o n s t i t u t i o n
ij

of the United States and Article I, Section 1, A laska Const i- 

tutiou.

WIIF.RKFOKF., plaintiffs on their own behalf and on b ehalf 

of all of Lhe c i t i z e n s  of lhe Slate of Alaska, p r a y  for an
t
or d e r  of this court grant ing them judgment d e c l a r i n g  that the



proposed exchange of land b e t w e e n  the State of Alaska and 

the Cook Inlet Region, Inc. be declared illegal as in cont.ro- 

vcntion and in violation of the Federal and State Constitutions, 

and the applicable Alaska Statutes; further,

Plaintiffs pray for j u d g m e n t  p e r m a nently enjoining d e f e n­

dants, their agents and employees, from con anting Lo, im p l e­

menting, negotiating, or in a ny m a n n e r  c o nveying or a t t e mpting 

to convey any of the lands and mineral rights as c o n t e m p l a t e d  

in Section 12 of the A m e n d m e n t s  to the Alaska Native Claims 

Settlement Act; and further,

For judgment awarding p l a i n t i f f s  their costs and attorney 

fees for protecting their interests and the interests of all 

citizens of Lhe State of Alaska.

•*r
DATED at Anchorage, A l a s k a  this f day of March, 1976.

litfiiti A. MESDI-TT ' 
A t t o r n e y  for Plaintiffs

STATE OF ALASKA )
) s s :

TH I R D  JUDICIAL DISTRICT )

J. R. LEWIS and H A R O L D  II. G A L L I E T T , JR., being first duly 

sworn on oath, depose and say:

That they arc the plaintiffs in the a bove-entitled action; 

that they have read the foregoing Complaint, know the contents 

thereof and believe the same to h/i t iuc.v.n f P

I  f ' A  '”?* °

f i ' J

H a r o l d  ii. c a l l i k t t , j r . v )

SUBSCRII ’.F.D AND SWORN to b e f o r e  me t h i s  d; ,y ° r March,

1976. ^ — ' j

o o - i ^ V ?  J ' b  i A
N o t a r y  I t'Ll ie in and for A l a s k a  
My Commission E x p i r e s :  ‘y-J



( e )  The e x t r e me l y  v a l u a b l e  patented s t a t e  l an d s  which 

t h e s e  top o f f i c i a l s  a re  a t t e mp t i ng  to exchange f o r  

u n c o n s c i o n a b l y  l e s s  v a l u a b l e  l a n d s ,  a re  as f o l l o w s :

( 1 )  POINT MACKENZIE POOL - An u n s p e c i f i e d  3 , 200  

a c r e s  o f  l a n d ,  t og e t he r  w i t h  mi ne ra l  e s t a t e .  T h i s  l and could 

i n c l u d e  u n i q u e l y - v a l u a b l e ,  P o i n t  Mackenzie por t  l an d s  or 

e n o r m o u s l y - v a l u a b l e  l ands  c o n t a i n i n g  an es t i ma t ed  550 m i l l i o n  

t on s  of  coa l  between the s u r f a c e  and a depth of  2 , 0 0 0  f e e t ,  as 

e s t i m a t e d  from o i l  wa l l  l o g s .

( 2 )  KHIK-I I ILLOTI POOL - An c i s p e c i f i e d  4 , 4 8 0  a c r e s  

o f  l a n d ,  i n c l u d i n g  minera l  e s t a t e .  T h i s  land could i nc l u d e  

e n o r m o u s l y - v a l u a b l e  coal  l a n d s  c o n t a i n i n g  an e s t i m a te d  770 

m i l l i o n  tons  of  coal  between the s u r f a c e  and a depth o f  2 , COO 

f e e t ,  as  e s t i m a te d  from o i l  we l l  l o g s .

( 3 )  KASH'. i lTi iA POOL - An u n s p e c i f i e d  38 , 400  a c r e s  

o f  l a n d ,  t o g e t h e r  w i th  mi ne ra l  e s t a t e .  Th i s  l and c o " l d  i nc l ud e  

v a l u a b l e  home and a g r i c u l t u r a l  l a n d ,  f o r  which A l a s k a n s  and 

o u t s i d e  s p e c u l a t o r s  a l i k e  have competed to purchase  a t  r a p i d l y  

e s c a l a t i n g  p r i c e s .

I
( 4 )  CH1CKAL00H POOL - An u n s p e c i f i e d  4 , 80 0  a c r e s  

o f  l a n d ,  i n c l u d i n g  minera l  e s t a t e .  T h i s  l and cou ld  i nc l ud e  

c x t r c m e l y - v a l u a b l e  coal  l an d s  c o n t a i n i n g  l a r g e  r e s e r v e s  of  

b i tu mi n o u s  c o a l .  Some of t h i s  coal  i s  of  h i g h - p r i c e d ,  c ok i ng-  

q u a l i t y ,  as  determined from U.  S .  Geo l og i ca l  Su r vey  and II. S.

-5-
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Bureau o f  H i nes  i n v e s t i g a t i o n s .
j

( 5 )  KOI AI  POOL - An u n s p e c i f i e d  a rea  of  a t  l e a * tj

115 ,200  a c r e s  - and p o s s i b l y  much more a c re ag e ,  depending on e :  

y e t  u n c e r t a i n  Na t i ve  v i l l a ge ,  c o r p o r a t i o n  e n t i t l e m e n t  - tocjoti  

w i t h  mi ne ra l  e s t a t e .  T h i s  l and could i nc l ud e  enormous ly-  

v a l u a b l e  coa l  l ands  c o n t a i n i n g  about  20 b i l l i o n  tons c f  coal  

betwecni the s u r f a c e  and a depth of  2 , 000  f e e t ,  as e s t i m a t e d  f  s;i 

. o i l  we l l  l ogs  and s u r f a c e  outc rop da ta .

( 6 )  BELUGA P00JL - An u n s p e c i f i e d  area of  13'? 

townsh ips  ( 3 1 1 , 0 T0 a c r e s ) ,  i n c l u d i n g  minera l  e s t a t e .  T h i s  U  i 

i s  to be s e l e c t e d  by the Cook I n l e t  Region ,  I n c . ,  f ro : i  a l a r ; - - *  

area  c o n s i s t i n g  of  16 townsh ips  ( 308 , 640  a c r e s ) ,  a f t e r  p o s s i t l :  

s e l e c t i o n  of one township of  s u r f a c e  e s t a t e  by the Tyonek

v i l l a g e  c o r p o r a t i o n .  The at tempted land exchange pe r mi t s  the

: Cook I n l e t  Reg i on ,  I n c . ,  to s e l e c t  the most v a l u a b l e  l an d s  in :h 

poo l .  Under  the terms of  the at tempted exchange ,  enoniou si  y- 

v a l u a b l e  patented s t a t e  coal  l ands  w i l l  be granted by the stc. : o .  

The most v a l u a b l e  cc?. l  l ands  in t h i s  pool con t a i n  about 20 

b i l l i o n ,  tons  of  coal  between Lhe s u r f a c e  and a deptn of  

f e e t ,  as  e s t i m a t e d  from nearby  o i l  wel l  l o g s ,  s u r f a ce  o r l c r e j  

data  a n d  ge o p hy s i ca l  s u r v e y s .

3. VALUI. or c_o,u. j ; 111cm j iay  c l  j  o s t  to  1 l!L  A TA l L.

( a )  I e s t i m a t e  eventua l  r e c o v e r y  of 50 per cent  of  the 

coa l  e s t i m a t e d  above.

(b) I es t i ma te  the present  mean e f f e c t i v e  s t a l e  c a!

i r o y a l t y  i n  s a i d  pool s  to be- 20 c e n t s  per  ton.

- 6 -



( c )  In making iny e s t im a t e  of  f u t u r e  s t a t e  coal  

r o y a l t y  income from l ands  whi ch may be l o s t ,  I f i r s t  e s t ima t e  

t h a t  no s i g n i f i c a n t  r e du c t i on  of  the es t imated r e s c j r c e  w i l l  

occur  in the next  ?.0 y e a r s  as a r e s u l t  of  mining.  Second,  I 

e s t im a t e  i n f l a t i o n  he nc e f or th  a t  G per cent  per anni. compounded 

a n n u a l l y .  T h i r d ,  I e s t ima t e  a r e a l  i n c r e a s e  in the va l ue  of. 

coa l  due to improvements in t echno l ogy  and i nc r eas ed  d-. iamd, a t  

3 p e r ce n t  p ° r  annum, compounded a n n u a l l y .  F o u r t h ,  I e s t ima t e  

t h a t  the r o y a l t y  paid to the s t a t e  f o r  c o : l  w i l l  bo changed by 

law to a percentage of  p i t  head p r i c e ,  a d t ha t  t h i s  percentage 

of  p i t  head p r i c e  w i l l  become f u l l y  e f f e c t i v e  w i t h i n  ?0 y e a r s  

from the date h e r eo f .  F i f t h ,  1 e s t i ma te  t ha t  the c v e r a l l  

e s c a l a t i o n  f a c t o r  to bo a p p l i e d  to s t a t e  coal  r o y a l t i e s  w i l l  be S 

pe r cent  par  annum, compounded a n n u a l l y .

(d)  In making my e s t i m a t e  of Liao p r es en t  va l ue  of  

f u t u r e  s t a t e  coal  r o y a l t y  income from l ands  which r 'i y be l o s t ,  , 

f i r s t  e s t i m a t e  t i . at  i n t e r e s t  charged the s t a t e  fo r  bond funds 

w i l l  be G percent  per annum. Second,  I e s t ima t e  that  the 

r e q u i r ed  margina l  u t i l i t y  of  s t a t e  bond funds above i n t e r e s t  

c o s t ,  w i l l  be 50 per cent  of  i n t e r e s t  c o s t .  T b o r e f c r e ,  I 

e s t i ma te  that,  the o v e r a l l  d i s c o u n t  f a c t o r  to bo a pp l i e d  to 

determine Lho d i scounted  p r esen t  va l ue  of  f u t u r e  s t a te  coal  

r o y a l t y  income from l ands  which may lie l o s t ,  w i l l  be 9 pe r cen t  

per  annum.

( e )  T h e r e f o r e ,  1 c a l c u l a t e  that  the e s c a l a t i o n  f ac tor ,  

o f f s e t s  the d i s c ou nt  f a c t o r ,  and t h a t  my e s t i m a t e  of  the present  

mean e f f e c t i v e  s t a t e  coal  r o y a l t y  may he app l i e d  to r e c o v e r a b l e  

coa l  to compute tho present  v a l u e  of  f u t u r e  s t a t e  coal  r o y a l t y  

income from l ands  which may be l o s t .

- 7 -
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©  •ri*
1

( f )  T h u s ,  t h e  e s t i m a t e d  p r e s e n t  v a l u e  o f  o s l y  a o f

the c o a l  w h i c h  may ho l o s t  by  t h e  s t s t c  i n  t h i s  a t  to:  p l e d  U  - (

e x c h a n g e ,  i s  a s  f o l l o w s :  ,

i
(1) P 0111T IIACJCF̂ Z I_F_ }  /.Of

5 5 0 , 0 0 0 , 0 0 0  To s s  

X S O t  R e c o v e r y  

X 2 0 ^ / T o n  Roy .  1 t y

(2 ) K H I K- 1..’ I LL OH P 00 L

$55 , 00  , ' 0 0

N 7 7 0 , 0 3 0 , 0 0 0  T o r s  

X S 0 %  Re c o v e r ; .

X 2 0 £ / T o n 7 7,')C:,vOO

( 3 )  KENAI. POOL

2 0 , 0 0 0 , 0 0 0 , 0 0 0  ToiiS 

X 5 0/i R e c o v e r y  

X 2 OC/Ton ,000,0.'. ,000

(4) r.f f UOA _PpOL

2 0 , 0 0 0 , 0 0 0 , 0 c :  I o n s  

X 50.'.' R e c o v e r y  

X 2 0 ^ / T o n

( 5 )  |*KI SEMT VAUH Of COAI. 
"  WH I C M "MA Y 111 ' 1*1 S V "  

li'Y Tli f  s'r A'n * '

2 , 6 0 0 , 0 0 . ' , 0 0 0

$4 ,732 , 00 \ 000
I I ■ •’ ’ ,

-8-



0: r •.'V’*0 *$•**<

(g)  The compl ex Chi r . kaloon coal  f i e l d s  con t a i n  l a r g  :
i

r e s o u r c e s  of  bi  luminous cool  which could Li- e s t i m a t ' d ,  i f  i . : : d  

be.

( h )  The q u a n t i t i e s  of  coal  in t f . at tor . ipt '••! exchc. ' . ]? 

l an d s  below a depth of  2,OCO f e e t  ere l a r g e r  than the 

q u a n t i t i e s  of  coal  above a depth of 2 , 000  f o u l ,  These re sc rues 

cou ld  be e s t i m a t e d ,  i f  need be,  and mar.y n i ne s  cou’ J be c i l  i 

which  r ecove r ed  coal  as e a r l y  as 1910 fro; . ;  depths  g r e a t e r  t ■ an

2 , 0 0 0  f e e t .

( i )  The es t ima t ed  q u a n t i t i e s  of  coal  in the l a n d :  to 

be l o s t  by the s t a t e  from the beluga Tool a r e  c o n s e r v a t i v e .  I

These e s t ima t e d  q u a n t i t i e s  amount to about 2 . 5  percent  o f  t o
i

volume of  t e r t i a r y  sed imenta ry  r ocks  lo f. depth of  2 , 000  f ea t  

in the p o s s i b l e  Kaluga Pool exchange a r e a .  1 he average 

per cent age  of coal  in nearby  t e r t i a r y  sed imentary  r o c k s ,  as 

determi ned by i n t e r p r e t a t i o n  of s u i t e s  of  o i l  we l l  l o g s ,  i s
I

about  7 . 8  p e r ce nt .  ;

4 .  VAI U C . P O . I . L .  Alii) GAS MICK.  j j ' .Y F! . .LOST 10 I I  IE. S I  A ,

I
!

( a )  The Beluga t r r t i e r y  b a s i n ,  much of  which i s  ir. the
j

a t tempted exchange l a n d s ,  has r e c e n t l y ,  as a r e s u l t  of g r a v i t y  

g e o ph y s i c a l  work ,  been r ecogn i zed  as having s u f f i c i e n t  depth of
i

s e d i m e n ta ry  r oc k s  to o f f e r  good p o s s i b i l i t i e s  f o r  o i l  and cas 

d i s c o v e r i e s .  I

( b )  At the Beluga R i v e r  gas f i e l d ,  d r i l l i n g  by 

S tandard  Oi l  Company of  C a l i f o r n i a  of three  s tepout  w e l l s  has 

r e s u l t e d  in i n c r e a s i n g  the probable  r e s e r v e s  of  t h i s  f i e l d  from 

500 b i l l i o n  c u b i c  f e e t  to one t r i l l i o n  cub i c  f e e t .  P a r t s  of  the :

- 9 -



Beluga R i v e r  gas f i e l d  a re  exc l uded from the at tempted land 

exchange.  Bu t ,  c o n t i n u a t i o n  of planned s topout  d r i l l i n g  i s  

l i k e l y  to extend t h i s  gas f i e l d  out into the l an d s  at tempted to 

be exchanged.

( c )  Ten m i l e s  n o r t h e a s t  of  the Teluga gas f i e l d ,

C i t i e s  S e r v i c e  Oi l  Company and P a c i f i c  L i g h t i n g  Co r p or a t i o n  have 

ve ry  r e c e n t l y  d i s c ov e r e d  a gas f i e l d  es t i ma t ed  to hold one 

t r i l l i o n  c u b i c  f e e t  of  gas .  S i m i l a r  d i s c o v e r i e s  are  l i k e l y  in 

the at tempted exchange l a n d s .

(d)  Gas d i s c o v e r i e s  in the amount o f  one t r i l l i o n  cubi c  

f e e t  in the at tempted exchange l ands  would y i e l d  about

1 2 b . 000 ,000 IICF of  i n - k i n d  r o y a l t y  gas to the S t a t e  of  A l a s k a .

I f o l l ow  the same r a t i o n a l e  f o r  e s t i m a t i n g  p r es e n t  va l ue  of  

f u t u r e  gas income as has been given above fo r  coal  r o y a l t i e s .  

Us ing a p r esen t  gas s a l e  p r i c e  of SO c en t s  per  HCF,  gas 

d i s c o v e r i e s  in the amount of  one t r i l l i o n  cub i c  f e e t  in the 

at tempted exchange l ands  would hove a present  v a l u e  to the 

s t a t e  of $G2, 5 0 0 , 0 0 0 .

( c )  Y e t ,  the s l a t e  has thus f a r  a s s i gn e d  no va l ue  to 

the great  o i l  and gas p o t e n t i a l  in the at tempted exchang.  l a n d s .

5.  VALUE Or SURFACE. „UII.ICM. M;'.\ OF. LOST J5Y_ TJII S T A R

( a )  The present  va l ue  of  s u r f a c e  e s t a t e  which may be 

l o s t  by the s t a t e  in the at tempted land e x c h a n g e  i s  e s t ima t e d  

as  f o l l o w s ,  u s i ng  the sane p re s e n t  va l u e  r a t i o n a l e  as f o r  c o a l :



(1) LQJILL- J'r:-?J-F. ”-001-

3 , 200  Acres  

X $10 ,000 

Per Acre = $ 3 2 , 0 00 , 0 00

(2 ) KU1K •• III t_LJl|-.LLQ.P.k

0 ,320  Acres  

X $2,000

Per Acre = 1 6 , 6 4 0 , 0 0 0
»

\

( 3 )  KAJ|POn_;!A_POOl,

30 ,400  Acres  

X $1,000 

Per Acre = 3 8 , 4 0 0 , 0 0 0

(4) CilLCr.ALOOIM’OOL

5 , 730  Acres  

X $500

per Acre :: 2 , 8 0 5 , 0 0 0

(5) AtrjwmiR CRIJ'K

4 , 560  Acres  

X $500

Per  Acre r  2 , 2 8 0 , 0 0 0

X $1,000 j
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( 6 )  SALAHAJOr

5 ,945  Ac r e :  

X $1 ,000 

Per Acre 5 , 9 4 5 , 00 0

(7 ) KF.JTIAI P5.fl INSULA

117,315 Acres  

X $1,000 

Per Acre 1 17 , 3 15 , 0 0 :

( 8 )  BELUGA P001.

11,520 Ac res  

Por t  & 

I n d u s t r i a l  

Si  te X 

$ 10,000 

Per  Acre 115 ,200 ,00

5 , 760  Ac r e s  

Town s i t c  

X $10 ,000 

Per  Acre 57 , 600 , 000

12-



310 ,800  Acres  

Coal  Su r f ac e  

X $200 Per

Acre '  '

( 9 )  p k c s e ; : t  v a i u e  $ 451 , . a o o
OF“SURTAcV
rsT'rn: vivrrci; 
i i A r T r r o s r
b T T M t ”  sT A T ’h

( b )  The theor y  usee! by s t a t e  o f f i c i a l s  ir. v a l u a t i o n  

of  s u r f a c e  e s t a t e  has been t h a t  a l l  su r f ace  e s t a t e  j s t  be 

va lued as  though put on the market  a :  onca,  Such c o n c - t i : . :  

s a l e  would y i e l d  p r i c e s  much l e s s  than would be r e a l i z e d  by 

sp r ea d i ng  s a l e s  over  a pe r i od  of  yea>s .

( c )  My e s t i m a t e s  above are based or. s a l e s  at  

c o n t i n u o u s l y  e s c a l a t i n g  l and p r i c e s ,  ove r  a long per iod oi y e a r s .  

I e s t i m a t e  t h a t  the e s c a l a t i o n  f a c t o r  f o r  ler.d p r i c e s  o f f s e t s  

the d i s c o u n t  f a c t o r  d e r i ve d  from the i n t e r e s t  c o s t  and re , red 

marg i na l  u t i l i t y  of  s t a t e  bor.d funds .

6 .  VALUE OF .SU'IFACr J J .T A H  »JLvU  .< L .^ C H V !  !» HY .it:.!

STATE

( a )  The present  va l ue  of s u r f a c e  e s t a t e  m i c h  may be 

r e c e i v e d  by the s t a t e  in the at tempted land cxc  lian ;;.' i s  

e s t i m a t e d  as f o l l o w s :

( l ) h U b H A r . w ,  m u .  c i i A j r i A  

i k o k s l t h a  nka iriAr.r s

-13-



587,520 Acres

X $-10 Per

Acre = $23 , 5  00 , ; :  On

(2 ) IPJ'-l-J JJ! A r:A«

KAMISHAK BAY J .

m t i A  l a k e  a r e a s

596,480 Acres  

X $60 Per

Acre - 3 5 , 7 8 8 , 8 0 0

2 ,560 A c r e s ,

Cher. ik Por t  

S i t e ,  X 

$5,000

Per Acre n 1 2 , 8 0 0 , 0 0 0

(3 ) CAKPBEI I. A IRS Tit IP 

TRACT

4 ,120  Acres  

X $20,000

r c r  Aero - 8 2 , 4 0 0 , 0 0 0



( 4 )  T A U X T f j l A  j iC L ir iT A l j lS .

& KOKSPTIIA QUAIRA Of.

285 ,690 Ac r es  

S e l e c t i o n  R i g ht s  

On ly ,

Di s c r e t  i ona ry  

With S e c r e t a r y  

of  the I n t e r i o r ,  

X $40 Per Acre

(5 )  PRLSFtiT VALUE _Of 

SURFACf .ESTATr 

WHICH DA Y BK 

R ECE I VED BY STATE

I

11 ,427



7 • SJKKARY C_f_. ATTE £JJJ) J^/CH M OF VAIUCS

(a )  The f o l l o w i n g  i s  my summary of  e s t i m a te d  v a l ue s  

which the s t a t e  i y 1 os :  in the at tempted land exc hange :

( 1 )  PRESENT VALUE $-1 , 732,  000,  000 

Of COAL

( 2 )  MIN l.’NjM PROOAP.LE 

PRESENT VALUE 

OF CIL & GAS

6 2 , 5 0 0 , 0 0 0

( 3 )  PRESENT VALUE 

OF SURFACE 

ESTATE

4 5 1 , 6 0 5 , 0 00

$ 5 , 2 4 6 , 1 0 5 , 0 0 0

(b)  Th :  f o l l o w i n g  i s  r.iy summary of e s t im a t e d  va l ue  

which the s t a t e  ray  r e c e i v e  in the a t  templed lar.cl exchange :

( i )  pr ese t ; r v a l u e
OF SURFACE 

ESI  Al l.

$165,917,440

( c )  Fro::: t h i s  summary,  the net  l o s s  Lo A l ask a  c i t i z e n s

, i s  as f o l l o w s :

$ 5 , 0 0 0 , 1 0 7 , 5 6 0
•  »  i V  —  r *  t  V . U
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8 • JtAIL'L. COIjSOL I J D A T 1 r _ A C  I L_I_TAT_!OIJ OJ JJA flA C .rK a rj OR 

8JLV.lL0 "i^l!I_0l  I1LL

(a)  The at tempted lar .d exchange ;/i l l  d e s t r o y  the

compact i n t e g r i t y  of  patented s t a t e  l a n d s  in the h ea r t l a n d  of

our s t a t e .  S t a t e  l an ds  w i l l  be broken up,  not c o n s o l i d a t e d .

( b )  The at tempted l and  exchange \:i 11 c r ea t e  c o n f l i c t

o f  l and management where none e x i s t e d  or  could e x i s t  be fo r e .

( c )  The at tempted land exchange d i s c ou r ag e s  s e t t l eme n t  

on the l and by a l l  c i t i z e n s  e q u a l l y ,  except  as  l ea s e h o l d  

t e n a nt s  on terms d i c t a t e d  by Na t i ve  cc rpo- ' c t ior ,  s.

( d )  The at tempted l and exchange den i es  A l aska  c i t i z e n s  j 

r e s p o n s i b l e  s t a t e  env i ronmenta l  and econo. . i c  c o n t r o l  in the 

p u b l i c  i n t e r e s t  of an empi re of  coal  on the t h r e s h o l d  of  

devel  opmcrit.

- 1 7 -



( e )  T li? a 1 1 o L e d  l and  exchange m. ; c, i n ade qu a t e ’ 

p r o v i s i o n  f o r  r i g h t s - o f - w a y  to and from s t a t e  lend?, ,  a c r o s s  

l ands  which may be l o s t  by the s t a l e ,

( f )  Th? at tempted l and  exchange could r e s u l t  in the 

l o s s  to the* s t a t e  of  the c r i t i c a l  dcop-wator  por t  ar.d i n d u s l r i  r.l 

s i t e  a t  B e l ug a .  T h i s  s i t e  i s  e s s e n t i a l  to tha f u l u r -  p r oc e s s i n g  

and shipment  of  not o n l y  Beluga c o a l ,  but a l s o  S i ; s i t ,-i. c o a l ,  

Matanuska c o a l ,  lien ana c o a l ,  and o t he r  f u t u r e  e x p o r t s  f r o  m the 

I n t e r i o r  and f lorth S l ope .  The h i n t e r l a n d  of  t h i s  per t  w i l l  b :  as 

l a r g e  as  T e x a s .  The r e s u l t  o f  s e l e c t i o n  of  the Beluga s u r f a c e  

e s t a t e  by the Tyonek v i l l a g e  c o r p o r a t i o n ,  as p rov ided f o r  in the 

at tempted land exchange ,  w i l l  be to c r e a t e  a v i r t u a l  Monopoly of  

n a t u r a l  r e s o u r c e s  por t  s i t e s  on the nor thwes t  shore of Coo!;

I n l e t  in t h i s  one,  n a r r o w ! y - b a s c d , p r o f i t - m a k i n g  c o r p o r a t i o n .

9 .  E([UAj._V_Ahll_C

( a )  There i s  no way to a s s u r e  equal  va l u e  in the 

at tempted l and exchange.  Ho c a sh  payment Lo equal  ice v a l u e s  

a t tempted to be exchanged i s  a u t h o r i z e d  under  the p r r l i n e n t  

f e d e r a l  a c t .  The major  v a l u e s  a re  minera l  v a l u e s .  Hot enough 

t e s t i n g  w i t h  the d r i l l  lias been done,  and the re  i s  r.o l enough 

tim e Lo d r i l l  and *'oport and e v a l u a t e  under  the f i x e d  terms 

and c o n d i t i o n s  of the i mpor tunate  f e de r a l  a c t .

( b )  I t  i s  i m p o s s i b l e  to determine most of  the va l u es  

which w i l l  be exchanged in the sh o r t  t ime which has been a l l owed 

by the f e d e r a l  a c t .  A l ask a  c i t i z e n s  are denied a map showing 

the cXf . c t  patented s t a t e  l a n d s  which w i l l  be l o s l .  A l ask a  

c i t i z e n s  are  denied a l e ga l  d e s c r i p t i o n  of  the s p e c i f i c  l ands

- 1 8 -
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A STATE 
of ALASKA

D E P A R T M E N T  OF  N A T U R A L  R E S O U R C E S  

D I V I S I O N  O F  L AN DS

r  The  H o n o r a b l e  Kay Poland

Ch airman, S e n a t e  R e s o u r c es  C o m m i t t e e  

and the H o n o r a b l e  Nels A n d e r s o n

Chairman, H o u s e  R e s o ur ce s  C o m m i t t e e  DATE 1 F e b r u a r y  11, 1976

s u b je c t .- C o o k  Inlet Land E x ch a n g e A g r e e m e n t

T he  f o l l o w i n g  is the s u b s t a n c e  and c om m en t s  m a d e  at the  J oi nt  S e n a t e  and Ho use  

Re s o u rc es  C o m m i t t e e  heari ng by m y s e l f  r e g a r d i n g  t he  C o o k  Inlet land e xc h a n g e 

on  F e b r u a r y  11, 1976.

I am the D e p u t y  D ir ec t o r  of the A l a sk a  D i v i s i o n  o f  L a n d s ,  C e o a r t m e n t  of Natural 

Resources. M y  in v o i ve me n t  in t h e  Co o k  Inlet land e x c h a n g e  has been mi nimal.

M y  first i n v o l v e m e n t  was d u r i n g  t h e  1st h al f o f  1 9 7 5  to i d e n t i f y  some of the 

re s o u rc es  in the general area  of B elu ga  Lake and the f't. Susitna. On not m o r e  

than t hr e e  or  four other o c c a s i o n s  was I a s k e d  f o r  g en era l type  in for mation. H  

no time was there g rou p s ta f f  r e v i e w  by the p r o f e s s i o n a l s  w i t h i n  the d i v i s i o n  

to d isc uss  and  e val ua te  the n e g o t i a t i o n s  that t o o k  place. This is a reason fcr 

the c o n f l i c t i n g  t e s t i m o n y  y o u  have  been r e c e i v i n g .  No q u e s t i o n s  w e r e  posed 

to the D i v i s i o n  of Lands s t a f f  to o b t a i n  p r o f e s s i o n a l  o p i n i c n e d  co mments r e­

garding  the m e r i t s  of the n e g o ti at i o n s .

M y  concern, q u e st io n s  and o b s e r v a t i o n s  of  the T e r m s  and C o n d i t i o n s  for Land 

C o n s o l i d a t i o n  and M a n a g e m e n t  in the Cook I nl et A r e a  as follows. T h er e m a y  be 

answ ers  to som e of them, h o w e v e r  w i t h o u t  t he  b e n e f i t  of staff d i sc us si o n ,  t he y 

rema in as q u e s t i o n s  in m y  mind.

1. Con g r e ss  has v oi d e d  out  th e r e q u i r e m e n t  f o r  the state to retain 

the mineral e s ta t e  w h e n  land e x c h a n g e s  a r e  i n v o l ve d,  W i t h this being 

so, t h e n  why go t hr oug h the e x e r c i s e  of c o n v e y i n g  t it le to the Bureau 

of  Lan d M an ag e m e n t for r e c o n v e y a n c e  to the CIR I or  the v i ll a g e s ?

2. Even th oug h C on g re s s  has void ed the r e q u i r e m e n t  to r e ta in  the 

miner al estate, A l a s k a  S t a t u t e  3 S . C 5 . 1 2 5  r e q u i r e s  that all leases, 

sales or  grants of s t at e  land c o n t a i n  a s p e c i f i c  mine ral  r e s er v a t i o n 

(see at tac hment).

3. U n d e r  w h a t  a u t h o r i t y  is this e x c h a n g e  b e i n g  c o n s u r a t e d ?  Is it broad 

p ow e r s  of  the C o m m i s s i o n e r  AS  3 3. 05 .0 2 0 ;  the b ro ad  powers of the 

d i r e c t o r  AS 3 8 . 0 5 . 0 3 5  or the p r o v i s i o n  for e x c h a n g e  of n a t i v e  lands

AS  3 8 . 9 5 ?  R e g a r d l e s s  of w h i c h  a u t h o r i t y ,  w a s  it the intent o f  the 

l e g i s l a t u r e  to a l l o w  e x c h a n g e s  of this s i z e  to be c o n s u m a t e d  w i t h o u t  

a mine ral  r e s e r v a t i o n ?

4. W i t h  C ong res s c h a n g i n g  t he  mineral c o n d i t i o n  o f  the S t a t e h oo d Act,

1s a r a t i f i c a t i o n  v o t e  by t h e  A l a s k a n  v o t e r s  n e c e s s a r y ?

5. It is my  u n d e r s t a n d i n g  t h a t  the D e p a r t m e n t  o f  In terior has a p p e a l e d  

th e d e c i s i o n  as to the e l i g i b i l i t y  of som e o f  the v i l l a g e s  involved in 

this a gre eme nt.  Isn't it p r e m a t u r e  at this time  to c o n ve y lands until 

this is r es olv ed?

6. D2 lands i de n t i f ie d in S e c t i o n  III of th e C o o k  Inlet T r a d e  are
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being c o n v e y e d  to the S ta te to p r o t e c t  fi s h  and game values.

W o ul dn 't  th e 02 c l a s s i f i c a t i o n  p r o v i d e  the same  p r ot e c t i o n ?  In the 

e vent the land did not  get pu t into the D2 status, the lands v/ould 

still be s el e c t a b l e  by the State.

7. If t h e  trade is d e s i r a b l e  m a y b e  the S t a t e  should wait for the 

CIRI to g e t  t itle to their lands, and the n m a k e  a 2-way, r a t h e r  than a 

3 -w ay exchange. This wa y the S t a t e  w oul d a c q u i r e  o n l y  w h a t  it rea ll y 

needs.

8. The land the S t a t e  is to r e c e i v e  in the K am i s h a k  Cay area d oe s not 

i n clu de t h e  ex is ti n g  ov er la n d  r o u t e  to Lake Illiamna. I a m  not a wa re  

of the s i g n i f i c a n c e  of S ta te  o w n e r s h i p  to t hes e m o u n t a i n o u s  lands, a 

R/W w o u l d  pr obably be sufficient.

9. Does this a g r e e m e n t  void out t he  r e q u i r e m e n t  that the regi on mus t 

select t h e  odd - odd  - even - even t o w n s h i p s  in the 11(a)(1) w i t h­

drawal f o r  the C h i c k a l o o n  a r e a ?  The a g r e e m e n t  in S e c t i o n  IV states 

that t h e s e  c on v e y a n c e s  c o n s t i t u t e  CIRI full e nti tl e m e n t.  This is a 

Bureau of  Land M a na g e m e n t  problem.

10. F r o m  Bureau of Land M a n a g e m e n t  c o n c e r n s,  I do not b el i e v e  there 

are any v alid  12(a) s el ect ion s in the T a l k e e t n a  M o u n t a i n  area w h e r e 

4. 5 t o w n s h i p s  of 12(b) s e l e c t i o n s  are to be m a d e  a vail abl e. Or does 

this a g r e e m e n t  v a l i d a t e  w h a t  the Bure au o f  Land M a n a g e m e n t  c o ns i d e r s  to 

be i n v a li d se lec ti o n s  in that a r e a ?  T h i s  a g a i n  is a Bureau of Land 

M a n a g e m e n t  problem.

11. It a pp e a r s  that the CIRI s e l e c t i o n  p r o c e s s  can extend up to M ay  

18, 1979.

12. D o e s  this a g r e e m en t r e a l l y  c o n s o l i d a t e  land o w n e r s h i p  p att ern s for 

w h i c h  t h e  state is trying to a c c o m p l i s h ?

13. A p p e n d i x  C-3 i de n t i f ie s lands in a n  a m o u n t  equal to 1/-1 of the 

a c r e a g e  e n ti t l e m e n ts . Is this a c r e a g e  pool in a d di ti o n  to the five 

a c r e a g e  p ools i den t i f i ed  in A p p e n d i x  C-l A thru L?

14. Do a cr e a g e  e n t i t l e m e n t s  u n d e r  these terms and c on d i t i o n s  co nf l i c t  

w i t h  th e o u t - o f - c o u r t  s ett l e me nt  a e r e e m c n t  b e t w e e n  the S e c r e t a r y  and 

the G o v e r n o r  dated S ep t e m b e r  1, 1971? Is so what p re va ils ?

15. Ev e n  though the State r e c e i v e s  2.5 t imes the a cr e a g e  it is givin g

up, is it an equal value deal for the S t a t e ?

16. H o w  do we a r r i v e  at equal v a l u e s ?  Is it pos s i bl e to d e t e r m i n e  

d o l l a r  v al u e s  whe n such large a c r e a g e  a r e  in volved and the s u b s u r f a c e  

m i n e r a l s  are u n k n o w n ?  Did the l e g i s l a t u r e  intend that e x c ha n g e s  of 

this m a g n i t u d e  not include a d o c u m e n t e d  formal a pp r a i s a l ?

17. A  s e l e ct i o n  pool for CIRI is to be m a d e  up fro m federal surp lus

p r o p e r t y , power s ite s and o t h e r  r e s e r v e s  w i t h  c er t a i n  exclusions.



I

Bu t how about if the Eagle R i v e r P o w e r s i t e  \ i thdrawal v/as i n c l u de d?

T he se  lands lie w i t h i n  the C h u c a c h  State P ar k boundary. The S t a t e  

w ou l d  like to have the o o o o r t u n i t y  to i n c l u d e  these lands in the State 

Park. There are o t h e r  w i t h d r a w a l s  that hav e singular impacts.

18. Federal lands at  Point W o r o n z o f ,  P oint  C a mp b e l l ,  G oo se  Lak e and 

Campbell Tract are to be r e s e r v e d  by the U n i t e d  Sta t e s  for e a r l y  

c o n ve y a n c e  to the S t a t e  for p ar k and r e c r e a t i o n  purposes. (See 

at tached). This w o u ld  then i nc l u d e  the la nds  n e c e s s a r y  for e x pa n s i o n  

of the North- Sou th r un w a y  at A n c h o r a g e  I n t er na t io n a l  Airport. W oul d  

the pa>'k and r ec re at i o n  r e s t r i c t i o n  then p r e c l u d e  c o n s t r u c t i o n  of 

this runway? E n l a r gem ent  of the sew age  t r e a t m e n t  p lan t m a y  a l s o  be 

effected. T hese  lands are w i t h i n  2 m il es  o f the A n c h o r a g e  C i t y  limits 

and w ou ld  not have bee n s e l e c t a b l e  by CIRI r e g a r d l e s s  of the e x c h a n g e  

agreement.

19. Th ere  is a su rveyed school sectio n 36 w i t h i n  the Campbell Tract.

If this Section is c o n v e y e d  ur.der the R e c r e a t i o n  and Public P ur po s e s  

Act, is the Perm ane nt School E nd owm ent  Fund p r e c l u d e d  from r ev en ue s  

f ro m  what was o ri g i n a l l y  a u t h o r i z e d ?  it this r e m ov es  the School 

Se c t i o n  identity, then the S t a t e s anneal to the In te ri o r  Board of 

Land Appeals m a y  be w e a k e n e d  r e g a rd in g the school sec tio ns w i t h i n  the 

T o n g as s  national For es t that have been s e l e c t e d  by some of the S o u t h­

east native villages.

20. I have r e p r e s e nt ed  the S t a t e  in w o r k i n g  on a land use pla n for the 

Campbell Tract. This p ro ces s has been c o n t i n u i n g  for the last 10 months. 

C o nv e y a n c e  of the T r a c t  u n d e r  the R e c r e a t i o n  and Public P u r p o s e s  Act 

will s erve the public interest as long as the Far no rth  B ic e n t e nn ia l  

Park m a s t e r  d ev el o p m e nt  plan r e mai ns f le x ib l e  e n o u o h  to p r o v i d e  for 

r ev i s i o ns  to meet the c o m m u n i t y  needs. In all p r o b a b i l i t y  these lands 

w o u l d  have remained a v a i l a b l e  for state s el ect ion .

d

21. The Att or n e y  G e n e r a l s  o f f i c e  has on d i f f e r e n t  o c c a s i o n s  p r o v i d e / t h e  

D i v i s i o n  of Lands w i t h  o p i n i o n s  r e g a r d i n g  the t r a n s f e r  of state land. 

R e ga r d l e s s  of the g r a n t i n g  a u t h o r i t y ,  the p r o c e s s e s  of AS 3 8 . ns p e r­

tainin g to rev iew  and d i s c u s s i o n  (AS 3 8 .0 6 . 3 0 5 ) ,  appra isa l (AS 3 8 . 0 5. 31 0) ,  

public notice (AS 3 3.0 5 . 3d 6)  and the mi n e r a l r e s e r v a t i o n  (AS 3 8 . O S . 125) 

arc required. If the State l e g i s l a t u r e  is g o i n g  to a p p r o v e  this land 

ex ch an g e ,  it would be most e x p e d i e n t  if r eme di al  l e g is l a t i on  cou ld be 

i nc l u de d to void the n e c e s s i t y  of these a c t i o n s  for the instance. It 

seems nonsensical to m e  if we m u s t  r e v i e w  and d i s c u s s  the land parce ls

to con vey ed to the B ur e a u  o f  Land M a n a g e m e n t  if the local p l a n n i n g  
a ut h o r i t i e s  du not h av e a ve t o  power. The s a m e q u e s t io n  can  be raised 

in re gar d to appraisal. If the l e g i s l a t u r e  d e t e r m i n e s  this is an equal 

v a l u e  exchange, why p e r f o r m  an a pp ra is a l .  Compoundin') the a p pr ais al 

p r o b l e m  is the i m p o s si bi l i t y  to d e t e r m i n e  the fair m a r k e t  v a l u e  of 

larg e blocks of land or the m i n er al  e s t a t e  v a l u e  of u nk n o w n  mineral 

qu ani ti es .  Public N o t i c e  as r e q u i r e d  in AS 3 0 . 0 5 . 3 4 5  will also serve 

li ttl e purpos e if the l e g i s l a t i v e  d i r e c t i v e  is to e x c h a n g e  the land.

In o rde r to clear th e h u rd le  i n v olv ing  th e m i n er al  r e s e r v a t i o n  l e­

gi s l a t i v e  relief is required.
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§ 38.95.060 A la sk a  S ta tu tes § 38.95.060

appropriation, funds necessary to carry out its functions under this 
section. (§ 4 eh 70 SLA 1972)

c re a ted  by the  enac tm en t by Con­
g re s s  o f the  A laska Native Claims 
S e t t lem en t  Act. I t  is also the purpose 
of th is  Act to complement th rough  
s t a l e  policy, in a reasonable  and fa i r  
m anner, the  federal policy expressed 
in t h a t  Act."

L eg is la t ive  committee  repo r t .— Fo r 
re po r t  on ch. 70, SLA 1972 (CSHB 
731), see 1972 House Jou rna l,  p. 537.

Ed ito r’s note. —  P r io r  to the 1973 
relocation of Ibis chap te r ,  th is  sect ion  
appeared  as AS 38.15.050.

Section 1, ch. 70, SLA  1972, p r o ­
vides: "Purpose. I t  is the  purpose o f  
th is  Act to imp lemen t the  A la sk a  
Native Claims S e t t lem en t  Act (P.L.
92-203; 85 Stat. CSS; 13 U.S.C. 1G01 
c t  seq.) by amend ing  s t a t e  law  to  
resolve those ambigu i t ie s ,  conflicts 
and problems d irec t ly  o r  implied ly

Sec. 38.95.060. Exchange of land, (a) With the consent of the 
governor, a corporation organized under Alaska law pursuant to the 
federal Alaska Native Claims Settlement Act (P.L. 92-203; 85 Stat. 
688; 43 U.S.C. 1601 et seq.) which would otherwise be entitled to 
select land within the area withdrawn by sec. 11 (a) (1) (A) and (B) 
of the federal Act, which, however, has been selected by and pa­
tented to the state before December 18, 1971, may obtain up to 
23,010 acres of this land, if it has not been disposed of or developed, 
by exchanging land or interests in land with the state.
wlb)..An individual Native (as defined in the federal Act) or a 
corporation referred to in (a) of this section may exchange land 
or an interest in land with any other individual Native or corpora­
tion referred to in (a) of this section or the state for the purpose 
of effecting land consolidations or to facilitate the management or 
development of the land.

(c). Exchanges shall he on the basis of equal value, and either 
"party to the exchange may pay or accept cash in order lo equalize 
the value of the properties exchanged. (§ 1 eh 70 SLA 1972)

Editor's note. —  P r io r  to the  1973 
relocation of Ibis chap te r ,  th is  sec t ion  
appeared  as AS 38.15.000.

Leg is la t ive  committee report.- Fo r 
repo r t  on eh. 70, SLA 1972 (I’SHB 
731), see 1972 House Jou rn a l,  p. 837.
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January 13. 1078. to create a selection pool which shall consist, of all 
the followin*; lands, within the exterior boundaries of the Cook lnle.l. 
Region, now in existence or hereafter coining into existence by Janu­ary 13,1U7S:

(i) abandoned nr unnerfecred public land entries, provided 
however, that the I nited States shall not lie obligated to initiate 
any adversary proceedings other than an adjudication by the 
BLM to determine if such entries are abandoned or unperfected, 
and the burden of identifyingsueb lands shall boon Cl KT;

(ii) federal surplus properly;
(iii) revoked federal reserves;
(iv) cancelled or revoked power site reserves, with the excep­

tion of the Bradley Lake reserve, reserves in the Lake Clark p r o  
po.-al. and the I '.lal.aciiainua Lake reserve, i f  any arc ever can­
celled or revoked:

(v) public lands created by the reduction of federal instullu-

« ions as deiiucd in Section -"(e) of ANCSA. except that, if >ueli 
ands arc within a Section 11(a)(1) withdrawal area, they shall 
he subject to prior Village Corporation selections properly tiled 
prior to 1 >oeou»l»or IS. 107a: and

(vi) any otiier federal lands as agreed by the Slate the Region 
and the Secretary, including but not limited to lands withdrawn 
under Section 17(d)(1) of A NTS A and not withdrawn for any 
other purpose.

The Secretary shall notify ('1111 after any above-described lands 
have been placed in the pool. "With the concurrence of ('I 111. the Stale 
and nny other concurrence that may bo required under paragraph l~ 
Ci I) (e) of I bis Document, (he Secretary may. in bis discretion, con­
tribute to such pool properties of one or more, of the foregoing cate­
gories from without the boundaries of the. Cuolt Inlet Region, provided 
that properties described in subparagraphs (2)(a)(ii) ami (U)(a) 
(iii) of this paragraph shall he removed from the pool if not selected 
by CIRI within 00 days after the Secretary notifies CIRI that such 
properties have been placed in the pool or valued by the Secretary in 
Subparagraph 2(e) of this document whieiieverdate is later.

The State shall bo advised of all properties located within the 
oxPnor lKiuudaries of Conk Inlet Region to lie placed in I lie pool 
described in subparagraph 2(u) and may require Seen larial consulta­
tion with the Joint Land Use Planning Commission with respect to 
any specific piece of property so included, except those in .subpara­
graph 2(a) (i) hereof, to determine whether private ownership of 
such property would he incompatible with reasonable liiml-imimige- 
mont principles; provided, that the Secretary shall not lie bound by 
any recommendation of the Joint Laud Use Planning Commission. 
Tito Secretary sliail nolifv the Stale, C111T and the Commission of 
his decision in writing. The State may conclusively object, to the in- 

l  elusion in the pool of up to 1,3(10 of the acres, described in paragraph 
2(a) (i) and 2(a) (iv). and additional lands within ihcso two cate­
gories may be excluded from the pool upon replacement, by the Stale 
with lands of equal values. Lands not. included in the pool as result 
of the State’s conclusive objection or which have been replaced by the

State under this subparagraph shall, immediately upon their exclusion 
or replacement from the pool thereby, be made available by t’.ic Secre­
tary to (he State for .s e le c t  inn under the A I a/fat. Stutenood Act for a  
period of Uo days !o (he exclusion of all competing claims or pur:ies.

(c) Unless specifically excepted by the Secretary, ail tracts of iund 
and improvements thereto in said pool snail he. appraised by one or 
more appraisers mutually agreeable to CIRI and the Secretary.

(d) Olltl shall be entitled to select any tract of land from said 
pool in exchange, for its out -of-Region selection rights, in part or in whole, nod /n o  /onto, in satisfaction thereof, in the following manner:

(I) any tract of laud and improvements thereto specifically 
excepted from appraisal by the. Secretary us described in sub- 
paragraph (e) of thin paragraph may be exchanged acre for acre;

IU i any I met <»f la mi and improvements Itie.mto valued by Cl Ul 
•and tin) Secretary, niter review of the appraisals, at less than 

. sjwOO- per 11 ere at fair market value, may be exchanged acre for 
acre;

(U) auv tract of land and improvements thereto valued by CIRI 
and the Secretary, after review of the appraisals, at ff.OO per 
acre or more at fair market val.it; shall bo exchanged as follows:

. (i) for each acre of land in said tract-, each valued incre- 
, inent. of $3GU or pi’opoitiou tiiereof shall ix) considered an 

acre of land or proportion thereof, in the same proportion,’
■••• hereinafter called an ‘•acre/equivalent”; and :

. (ii) any acre/equivalents may be exclianged for any acres 
•• ‘ .of ClIll’s out-of-rvgimi entitlement. .’ ‘ •
(«».) Anything in (lie foregoing provisions notwithstanding.-the so- ' 

lection pool created hereunder shall not include or affect lands within 
the I’oiut. Woronzof. I'oim (lamphell, (loose 'Lake, and Campbell 
tracts, to which (’I’ll waives any claim which it may have had: and 
sueli lauds sliail be reserved by theUnited States for e a r l y ' conveyance 
to the. State for park and recreation purposes as an integral p/art of J  
the. consideration l’r.r this Document. •

(f) The Secretary shall utilize It’s host efforts to maximize the pool 
through the use. of all available properties within the described cate-■ 
gorie.s in order to enhance the opportunity for the land exchanges 
described herein. I f, by .limitary 13, l'/TH, the Secretary and t/m (ien- 

•eral Seiwices Ailininisti'tilor have not identified for the j>ool least 
Ills,2(0 acres, or acre /equivalents of lands within the* exterior l/nir.d- 
aries of (look Inlet Region, the Secretary shall udd to the pool an 
amount equal to the difference between K’.tf.idiO arrca, or ac.rr/equiva- 
lonts. and the uiiiiiIkt of acres so identified from the following:

(1) with the consent of the Stat/?. lands located within the 
boundaries of the Region, withdrawn for the purposes of section 
17(d)(1) of ANCSA. and valued by the Secretary and CIRI at 
SjWOO per acre, or more. ■ • • •

(2) with the concent of (lie State and CIRI, lands described 
in subparagraph 1-0(2) (u.) of this Document from without 
the exterior Ixmmhuiea of Cook Inlet Kogion.

CIRI must select, all lands in the pool located within the Region which 
are valued by the Secretary and CIRI at S200 per acre', or more, until 
CIRI has .selected i:)S,2-ld acres, or acrc/cquivalcnts as described in' 
suhparagraph :l(i) of this paragraph.
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F e b r u a r y  9, 19 76  

B r i e f i n g  S t a l  .merit 

C A M P B E L L  T R A C T  A S  A F F E C T E D  BY 

P U B L I C  L A W  9 4 - 2 0 4

3LM Alaska

The A c t  of J a n u a r y  2, 1 9 7 6  (PL 9 4 - 2 C 4 ) ,  an a m e n d m e n t  to A.’i C S A , has 

the f o l l o w i n g  e f f e c t s  on C a m p b e l l  Trac t.

1. A f t e r  r a t i f i c a t i o n  o f  the  A c t  b y  the  A l a s k a  S t a t e  L e g i s l a t u r e ,  

the C a m p b e l l  T r a c t  l a n d s  c a n  t r a n s f e r  to t h e  S t a t e  o f  A l a s k a ,  

but n o t  b e f o r e  D e c e m b e r  18, 1976.

2. . Th e lands w i l l  t r a n s f e r  u n d e r  the p r o c e d u r e s  o f  the R e c r e a t i o n

and P u b l i c  P u r p o s e s  A c t  (44 Stat. 741) w i t h o u t  c o n s i d e r a t i o n  or

the 640  a c r e  l i m it ,  a n d  m u s t  be  u s e d  f o r  p u b l i c  p a r k s ,  r e c r e a t i o n ,

a n d  p u b l i c  p u r p o s e s .

3. Us e a nd d e v e l o p m e n t  w i l l  b e  in a c c o r d a n c e  w i t h  the " C e n e r a l i z e d  

L an d Use  P l a n "  as o u t l i n e d  in Lhe S e p t e m b e r  1974 G r e a t e r  Anc!.:-rage 

A r e a  B o r o u g h  F a r  N o r t h  B i c e n t e n n i a l  P ar k  f a s t e r  P lan .

4. BL M m a y  r e s e r v e  up lo 1 0 0 0  a c r e s  w i t h i n  the T r a c t  for p r e s e n t  needs,

5. P r e s e n t  v a l i d  a n d  e x i s t i n g  r i g h t s  w i t h i n  t h e  T r a c t  w i l l  c o n t i n u e

(Stale H i g h w a y s ,  n a t i o n a l  G u a r d ,  C i t y  w a t e r  el 1 p e r  ils, C h . g a c h  

E l e c t r i c  r i g h t s - o f - w a y , e t c . )

S i g n i f i c a n t  a c r e a g e s  w i t h i n  the 6 1 2 0  a c r e  a r e a  k n o w n  as C a m p b e l l 

T r a c t  w h i c h  w i l l  n o t  t r a n s f e r  u n d e r  this a c t  are:

B L M  - 1 0 0 0  a c r e s

S t a l e  H i g h w a y s  - 4 0  a c r e s

N a t i o n a l  G u a r d  - •' 50  a c r e s

T o t a l  109 0 acres"



6.
7.

T h e  A c t  does n o t s p c c i f y  t h a t  C a m p b e ll  T r a c t  w i l l u l t i m a t e l y  be 

t r a n s fe r r e d  to A n c h o r a g e  f or  m a n a g e m e n t  a n d  d e v e l o p m e n t ,  b u t  this 

has b e e n  the long r an ge  goal and is s ti ll a v a l i d  p r e c e p t .

A  s l i n h t l y  r e v i s e d  g e n e r a l i z e d  land u s e  p l a n  by the Stai.e, C i t y ,  

a nd  BLM is in d ra f t  s t a g e s .  U p o n  p u b l i c  e x p o s u r e ,  f i n a l i z a t i o n  

an d a c c e p t a n c e  by the S t a te ,  C i t y  an d B L M ,  the revised p an m a y  

be use d to r e p l a c e  the B o r o u g h  p l a n  as t h e  c o v e n a n t  in the land

t ra nsf er.
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Section
295. P a rk s  and re c rea t ion  a r e a s

Article 10. Parks and Recreation A reas.

Sec. 3S.05.295. Parks and recreation areas. The commissioner 
shall establish a policy and prescribe rules and regulations by 
which parks and recreation areas, including: public scenic overlooks 
and cultural sites, shall be developed and managed in a manner 
that will best serve the interests of the people of the state. The 
commissioner may classify public lands as parks, scenic overlooks, 
cultural sites and recreation areas as long as the general intent of 
tnis chapter is maintained. (§ 1 art XII ch 1G9 SLA 1959)

Am. Ju r .  and At.lv re fe rences .—SO U se s  to which p a rk  p ro p e r ty  may
• Am. Ju r., P a rk s ,  Squa re s  and  Play- he devo ted; power o f  leg is la tu re  or

g rounds, § 1 e t  seq.; *12 Am. Ju r . ,  s t a l e  ofiicors, 18 A LR  126G; G3 A LR
Public  Lands, § 1 e t  seq. -592; 1-14 A LR  509.

Article 11. Miscellaneous Provisions.
Sect ion  Section
300. Classif ica tion o f lands  335. Depos i ts
305. Rev iew  3.J0. A s s ig nm en t
310. Notice and a p p ra is a l  345. No tices
315. Public and ch a r i tab le  use 347. T r a n s f e r  o f s t a t e  land to c it ies
320. Occupied t  i d e 1 a n d s  and sub- 348. G r a n t s  of land a f t e r  n a tu r a l

merged  lands d i s a s te r
325. Hom es tead  e n t r y  3 .j«i. D isposition o f s ta tu  land for
330. P e rm i t s  Hood control p ro jec ts

Sec. 3S.05.300. Classification of lands. The director shall make a 
preliminary classification for surface use ol' all lands in areas where 
he considers it necessary and proper for future development. The 
classification, together with a land use plan, shall be transmitted to 
the commissioner for his approval, modification, or rejection. This 
section does not prevent reclassification of lands where the public 
interest warrants reclassification, nor docs it preclude multiple 
purpose use of lands whenever different uses are compatible. No 

("state land, water, or land and water area shall, except by act of the 
Xstate legislature, be closed to multiple purpose use, if the area in- 
/volvod contains more than GdO acres. (§ 1 art III ch 1G9 SLA 1959; 
am § 2 ch 31 SI.A196I)

Cross re ference .— As to idate land the  Cbenu River Recrea tion  A ren; ch. 
and w a te r  re s t r ic ted  to use as public Gl, SLA 19GG, T em po ra ry  mid Special 
rec rea t ion  areas  am i s t a t e  parks, see Acts, which c re a te s  the  Nuncy Lake 
AS 41.20; ch. 2G, SLA 1907, Tempo- S ta te  Recrea tion  Area,
r a r y  and  Special Acts, which c rea tea

See. 3S.05.305. Review. Except for land disposed ol under 
3f o ^ 2 o ’onms'^'chapter, no land in or adjacent to an incorporated 
municipality or other organized community may be sold or leased, 
or a renewal lease issued, until the proposed use of the land has

been studied and reviewed jointly Dy tne director and iOca* 
rized planning agencies. (§ 2 art III.ch 169 S L A  1959)

Sec. 38.05.310. Notice and appraisal. No land may be sold or 
leased, or a renewal lease issued without public notice, except ir. 
the case of an oil or gas or mineral lease, unless it has beer, ap­
praised within 90 days before the date fixed for the sale or lease. 
When land is offered at public sale but is not so!d and is available 
at private sale, no reappraisal is required unless the director con­
siders that a change in value of the lands may have occurred. A 
grazing lease may be granted to a lessee of federal grazing lands 
without prior appraisal, if his federal lease was cancelled to al­
low the stale to select the lands under lease. No land may be sold 
or leased for less than the approved, appraised market value, ex­
cept as provided in S); 315 and 320 of this chapter and §5 75—85 
of this chapter, (it 3 art III ch 1G9 SLA 1959; am § 5 ch 61 SLA 
I960)

Sec. 38.05.315. Public and charitable use. (a) The lease, sale, or 
other disposal of state land or resources may be made to a state or 
federal agency or political subdivision,"or the lease, sale, or other 
disposal of coal deposits suitable for mining may be made to a util­
ity owned and operated by a government agency or nonprofit coop­
erative association organized to participate under the Federal 
Rural Electrification Act for the purpose of generating electric 
power and energy or the production of process steanrTor both, for 
less than the appraised value as determined by the director and ap­
proved by the commissioner to be fair and proper and in the best 
interests of the public, with due consideration given to the nature 
of tho public services or function rendered by the agency, subdivi­
sion, or utility making application, and of the terms of the grant 
under which Lhe land was acquired by the stale.

(b) Notwithstanding SSj 70—80, 95, and 100 of this chapter the 
director, upon apnlication filed by an applicant eligible under (b) —
(d) of this .section, may, by negotiation and without public auction 
in the manner prescribed in (b) — (d) of this section, lease state 
land for a term of not more than 55 years. Before leasing, the di- 
reclor shall prepare a land use plan and a land classification to in­
sure that the proposed use is compatible with area utilization. Be­
fore the land may be leased under (b)— (d) of this section, it must 
be shown to Lhe satisfaction of the director that the land is to be 
used for an established or definitely proposed project, ar.d that the 
eligible applicant has the financial ability to carry out the pioject. 
The commissioner may establish limitations on the acreage which 
may be leased under (b) — (d) of this section to an applicant.

(c) Eligible applicants under (b)—(d) of this section are



%

sustained yield principle, subject to preference among other bene­
ficial uses. The director may negotiate sales of timber or materials 
without advertisement and on the limitations, conditions, and terms- 
which he considers are in the best interests of the state, subject 
to tr.e approval of the commissioner. However, not more than 500 
M.3.M. of timber or more than £2,500 of materials may be sold by 
r.cr.acvertised, negotiated sale to the same purchaser within a onc- 
year period.

(b) Negotiated sales for timber or materials not exceeding a 
value of £250 are exempt from the provisions of AS 34.15.150. 
(§ 2 art VI ch 169 SLA 1959; am § 1 ch 66 SLA 1969)

Sec. 3S.05.120. Disposal procedure. Timber and other materials 
shall be sold either by sealed bids or public auction, depending on 
which method is determined by the commissioner to be in the best 
interests of the state, to the highest qualified bidder as determined 
by the director. An aggrieved bidder may appeal to the commis­
sioner within f.ve days after the sale for a review of the director's 
determination. The sale shall be conducted by the director or his 
representative, and at the time of sale the successful bidder shall 
deposit the amount specified in the terms of sale. The means by 
which the amount of deposit is determined shall be prescribed by 
appropriate regulation. The director or his representative shall im­
mediately issue a receipt containing a description of the timber 
or materials purchased, the price bid, and the terms of sale. The 
receipt shall be acknowledged in writing by the bidder. A contract 
of sale, on a form approved by the attorney general, shall be 
signed by the purchaser and, following the approval of the com­
missioner, the contract shall be signed by the director on behalf 
of the state. The director, with the approval of the commissioner, 
may impose conditions, limitations, and terms which he considers 
necessary and proper to protect the interests of the state. Viola­
tion of any provision of this chapter or the terms of the contract 
of sale subjects the purchaser to appropriate legal action. (§ 3 
art VI ch 169 SLA 1959; am § 13 ch 61 SLA 1960; am § 3 ch 
137 SLA 1962; am § 1 ch 200 SLA 1970)

Article 5. Reservation of Rights to Alaska.
Sect ion  Section125. Kescrvntion 130. D am ages nml posting of bond

Sec. 3S.03.125. Reservation. Each contract for the sale, lease 
or grant of state land, and each'”clced" to"state land, properties or 
interest""in state land, made under §§ 315—325 of this chapter 
or §§ 45—120 of this chapter, except for those lands originally ac­
quired by purchase, exchange, condemnation, gift, escheat or 
foreclosure are subject to the following reservations; "The party

of the first part, Alaska, hereby expressly saves, excepts and re­
serves out of the grant hereby made, unto itself, its lessees, suc­
cessors, and assigns forever, all oils, gases, coal, ores, minerals, 
fissionable materials, and fossils of every name, kind or descrip­
tion, and which may be in or upon said lands above described, or 
any part thereof, and the right to explore the same for such oils, 
gases, coal, ores, minerals, fissionable materials, and fossils, and 
it also hereby expressly saves and reserves out of the grant here­
by made, unto itself, its lessees, successors, and assigns forever, 
the right to enter by itself, its or their agents, attorneys, and ser­
vants upon said lands, or any part or parts thereof, at any and 
all times, for the purpose of opening, developing, drilling, and 
working mines or wells on these or other lands and taking out 
and removing therefrom all such oils, gases, coal, ores, minerals, 
fissionable materials and fossils, and to that end it further ex­
pressly reserves out of the grant hereby made, unto itself, its 
lessees, successors, and assigns forever, the right by its or their 
agents, servants and attorneys at any and all times to erect, con­
struct, maintain, and use all such buildings, machinery, roads, 
pipelines, powerlines, and railroads, sink such shafts, drill such 
wells, remove such soil, and to remain on said lands or any part 
thereof for the foregoing purposes and to occupy as much of said 
lands as may be necessary or convenient for such purposes hereby 
expressly reserving to itself, its lessees, successors, and assigns, as 
aforesaid, generally all rights and power in, to, and over said 
land, whether herein expressed or not, reasonably necessary or 
convenient to render beneficial and efficient the complete enjoy­
ment of the property and rights hereby expressly reserved." (§ 1 
art VII ch 109 SLA 1959; am § 14 ch 61 SLA I960; am § 1 ch 
42 SLA 19GG)

Leg is la t iv e  com m it te e  repo r t .— Fo r 
re p o r t  on ch, <12, SLA 1900 (HB 387 
nm), see 1900 House Jou rn a l,  p. <22.

Sec. 3S.05.130. Damages and posting of bond. No rights shall be 
exercised by the slate, its lessees, successors or assigns under the 
reservation as set out in § 125 of this chapter or until the state, its 
lessee, successors, or assigns make provisions to pay to the owner 
of the land full payment for all damages sustained by the 
owner, by reason of entering upon the land. If the owner for any 
cause refuses or neglects to settle the damages, the state, its les­
sees, successors, assigns, or an applicant for o lease or contract 
from the state for the purpose of prospecting i valuable minerals, 
or option contract or lease for mining coal or lease for extracting 
petroleum or natural gas, may enter upon the land in the exercise 
of the reserved rights after posting a surety bond determined by 
the director, after notice and an opportunity to be heard, to be
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PART 6. LANDS

Chapter
52. Land Planning and Classification
54. Disposal of Lands
56. Homesteading
58. Leasing of Lands
60. Grazing Leases
62. Tide and Submerged Lands
64. Shore Fisheries Leasing
68. Land Platting and Vacating
72. Water Use
76. Timber and Material Sales
80. Pipeline Right-of-Way Leasing
82. Mineral Leasing Procedure
83. Oil and Gas Leasing 
S4. Other Leasable Minerals 
86. Mining Rights
88. Practice and Procedure 
92. Forest Protection 
96. Miscellaneous Land Use 
98. General Provisions (no regulations 

filed)

CHAPTER 52. LAND PLANNING 
AND CLASSIFICATION

Section
10. Short title
20. Unclassified lands
30. Classification
*10. Agricult urnl lauds
50. Commercial lands
60. Grazing lands
70. Industrial lands
SO. Malciial lands
90. Mineral lands

100. Public iceication lands
110. Private recreation lands
120. Residential lands
130. Reserved use lands
140. Timber lands
150. Utility lauds
160. Watershed lands
170. Resource management lauds
ISO. Open-to entry lands
190. Reclassification
200. Multiple use
210. Preparation of plan
220. Definitions

II A AC 52.010. SHOUT TITLE. This chapter 
pertains to the classification of lands of the 
Stale of Alaska under the juiisdietion of tlie

11 AAC 52.010 
11 AAC 52.050

•Division of Lands, Department o f Natural 
Resources, and related matters. The intent A  

this chapter is to establish a system of 
classification which w ill encourage *he 
maximum development and utilization o f a!! of 
A laska’s land resources consistent w ith • .e 
public interest. This <.! apter may be reforre : ” j  

as the “ Land Planning and C lassified  n 
Regulations." (L f f . 7 /i/60 , Reg. I;a m  5/25 '4 . 
Reg. 16)

Authority : AS 38 .05/.20  
AS 38.05 520 
AS 41 .20  220

11 AA C 52.020. UNC L A S S IF IE D  LA N D S  *.!! 
lands shall, upon transfer to the state’s 
jurisdiction, be luuLtssified in status. The 
disposal of minerals only 'hall be perm itu : tn 
unclassified lands. A ’! pU lvP_d j.j'p \jls oi 2 Is 
and resources -hall be perm it?.J only alter * e 
lands have been ejasvticd. (L it . 1 ,60. Rvc I ;  

Vm 5/23/647Reg. 16)
A utho rity : AS 38.05 ! 20 

AS 38.05 5 20 
AS 4 1.20 020

11 A A C  52.030. C L A S S IF IC  \ T IO N .J  - \!s 
5l\q.l.l..be. glassiXie.d... into one or m ore. o.L trie 
following categories: agricultural ! .is.
comm 'reial lands, gie/iny land*. industrial L. .Is. 
material lands, mineral lands, private recrc. lien 
lands, public recreati n lands, reserved use ’ . ■•.is. 
residential lands, timber lands, u tility  ! * .is. 
watershed l a n d s ,  resource management lauds or 
open-to-en11y lands.

Classification shall become effective upon the 
noting of such c la rifica tio n  ..poll the p. rlic 
rceoids maint.lined by the di\is on.

The classification of lands as agrieultuial l.utds, 
commercial lands, industrial lands, p.v.ito 
recreation lands, public recreation ’ ./ids, 
reserved use lands, icsidcnti.il lands, watc died 
lands, lesource management lands or 
open-to-ontiy I.mils shall close said lands to l!ie 
removal o f minerals theiefrom. except upon the 
issuance o f a mincial oi mining lease oi pemiit 
for such removal. No classification, however, 
shall preclude the disposal ol limber and 
materials unless deemed inconsistent with the

NATURAL RESOURCES
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\ ship which requires understanding of its constitutional and historical basis' for this

! The United States of America and Alaska Natives have a v e r y  s p e c i a l  re la t ion -  ■ A /) <j

special responsibility and authority over the Alaska Natives.

Many Americans are faced with great difficulty if they have not discovered the 

United States Constitution and what it empowers. Along with many Americans, special

Alaska Natives, they must understand the expressed constitutional sources of these
% • •

special r ights .  ' • •

In the Constitution of the United States of America, Indians are expressed twice: 

Article I, Section 2> Clause 3:

‘ "Representatives and taxes shall be apportioned among the several states 
which may'be included within this Union, according to their respective 
numbers, which shall be .determined by adding to the whole number of 
free persons, including those bound to service for a term of years ,  and 
excluding Indians not taxed, three-fifths of all other persons."

And in Article I, Section 8, Clause 3, provides that:

"To regulate commerce with foreign nations, and among the states, and 
with the Indian tr ibes . . . .

. . . a n d  the additional constitutional sou. ces of authority over Natives." 

Article I, Section 8, Clause 1', provides that:

"The Congress shall have powers to lay and collect taxes, duties, imports, 
and excises to pay the debts and provide for the common defense and gen­
eral welfare of the United States."

Article I, Section 9, Clause 7, provides that: .

"No money shall be drawn from the Treasury, but in consequence of 
appropriations made by law."

Article 4, Section 3, Clause 2, provides that:

"The Congress shall have power to dispose of and make all needed rules 
and regulations respecting the territory, or other property belonging to the 
United States."

- 1 -



, Article II, Section 2, Clause 2, provides that: . ,j
j.

"He shall have power, by and with the advice and consent to .make treaties
»

"He shall nominate and by and with the advice and consent of. the Senate, 
shall appoint ambassadors, other public ministers and consuls’, judges of 

• • Supreme Court, and all other officers of the United States."

Article II, Section 3, provides that:
I

"He shall, from time to time, give the the Congress information of the State 
of the Union, and recommend to their consideration such measures as he 
.shall judge necessary and expedient." ‘

Article IV, Section 3, Clause 1, provides that:

• . "New states may be admitted by the Congress into this Union but no new
state shall be formed or erected within the jurisdiction of any, other state,
nor any state be formed by .the two or more states, or parts Of states be
without the consent of the legislatures of the .states concerned'^as well as 
of the 'Congress ." . j

Article I, Section 8, Clause 2, provides that:

"To declare war, grant letters or marque and reprisal, and make rules 
concerning captures on land and waters." . .

Article I, Section 8, Clause 9, provides to state:

"To constitute tribunal inferior to the Supreme Court."

Article 3, Section 1, provides that: ' .

• "The judicial power of the United States, shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time to time 
ordain and establish."

Article I, Section 8, Clause 4, provides that:

"To establish a uniform Rule of Naturalization."

Article I, Section 8, Clause 18, provides that:

"To make all laws which shall be necessary and proper for carrying 
into execution the foregoing powers and all other powers vested by 
this Constitution in the Sovereignty of the United States 'or any Depart­
ment of Affairs thereof."
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Article I , -Section 1, provides that: !

"All legislative powers herein granted shall be vested in a Congress' of 
the United States, which shall consist of a Senate and House of Repre­
sentatives." . • ‘

f

Therefore, the United States Government derives its sovereignty from the. powers
- » 

delegated by the States, the Constitution of the United States; .the-G^sH-tutciix-nf - the
I

Urrited Spates forms the basis of federal control over Alaska Natives I’;
I

It is paramount that the Alaska Native' understand the expressed congressional.

powers in the areas of: 1) treaty powers, 2) commerce with Indian tr ibes,  3) expendi-
\* . ' { 

tures for the general welfare, 5) to admit new states and to prescribe the terms of such
• V ; , . . . ;  . • ' '
admission, 6) to establish tribunals inferior to the Supreme Court, :7) all legislative

• »• S
.  '»powers, 8) to establish a uniform rule of naturalization, 9) from the! sovereignty itself,

and how they relate to Alaska and Native people.

. * COMMERCE WITH INDIAN TRIBES

United States V. Kagama

The Supreme Court of the United States affirmed that, "Congress is given power 

to regulate Commerce, with the Indian."

' "From their very weakness and helplessness, so largely due to the course dealing 

of the Federal Government with them and'the treaties in which it has been promised, 

there arises the duty of protection, and with it the power. This has always been re ­

cognized by the Executive and by Congress, and by this court, whenever the question 

" had arisen. The power of the General Government over these remnants of a race once 

powerful, now weak and diminished in nuiqbers, is necessary to thejir protection, as 

well as safety of those among whom they dwell. It must exist in that government, be-
• i

cause it has never been denied and because it alone can enforce its.lav/s on all the tribes.

• -  ®



•  •  •
And just as equally important to Alaska Natives is "when a Slate is admitted into

* i
f

■» * A
the Union, Congress may, in the enabling act, reserve authority to legislate in the future

i
respecting the Indians residing within the new state, and may declare that existing acts

I»
of Congress relating to traffic and intercourse with remain in force."

*'!• •

• ' "  ' * . ' 4

TREATY POWERS • ,)
• « .•

First,  there was the Treaty of Cessions of 1867 whic. eclardd that civilized In-
/ • ’i

I •
dians, should like other inhabitants of the territory, "be admitted to the enjoyment of 

all r ights ,  advantages and immunities of citizens of the Unites States, and shall be main-
• ‘ Itained and protected in the free enjoyment of their r ights , property jand religion."

• • '• • \.1-»It then went on to add: "The uncivilized tribes will be subject, to such lav/s and regu-
I

. . . .«

lations as the United States may,-from time to time, adopt in regard-.'to the aboriginal 

tribes of that country." . . ’ •' *
v • ,

Commenting on these treaty guarantees, the late Republician Delegate from Alaska, 

Judge Wickersham, said:

"The clause taking over these people-in Alaska, Russians and other is, I think, 

identically the same clause that is found in the treaty by which we pruchascd Louisiana 

and by which we secured that Mexican provinces after the Mexican War, that is Califor- 

nia, Arizona and New Mexico.

"So that the Alaskan Indian at that time came in with the same assurance of citi­

zenship in the United States as those in the Louisiana ans Mexican purchases, and the

uncivilized Indians came in with the assurance they would be treated exactly as the
.*1, V .  k.» '• - § « •Indian tr:bes of the United States are.

• ►
t-

"So that extends to Alaska the nolicy which this Government has always maintained,
* • i

;,!i

and which was maintained before this Government was organized byv the Lritish govern-
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$ V 1.* ment, in respect to the Indians there and their titles were always qyieted by a treaty
•I

and by purchase.  -1 . • -
••"Of course, there were some areas of land where there were no Indian claims.

. f

Those lands came into the public domain, v/ithout that procedure being taken. '  Where 

ever there, was in Indian claim of possession, however, it has been the policy of our

Government from the beginning and the British Governemnt prior  to..;that time, to settle
*• i• • • ' • r.with these Natives and procure the quieting of their passe rsby1 r ig h t  by purchase.
>1*. •• .1. !

"Now that policy was extended into Alaska by the third articld of this treaty of
• *

• * * . • I*

• 1867, purposely, intentionally and the courts have universally held ' that  they stand in
‘ ■ ' v*

•the same exact relation to the Government of the United States, with-their  property and
‘ ‘ ' jother r ights;  that the Indians in the States do." V

% .

• ‘ UNITED STATES TERRITORY AND PROPERTY

The control of .land, water, and other property belonging to the United States 

is vested exclusively in Congress by the Constitution. The Alaska Natives lived on 

the national domain, within the geographical limits of the United States. By its virtue 

of control over public domain and the territories of the United Statcsy, the .Government 

is able to exercise broad dominion and control over Alaska Natives and to effectuate

• many policies. No appropriation of public lands may be made for any purpose except
• ' . • • l

by the authority of Congress; • ‘

In the exercise of this authority, that Congress finds and declares that:
| . . .  (i

2. There is an immediate need for a fair and just settlement of all claims by
i

Natives and Native groups of Alaska based on aboriginal land claims;1,

26. To the extent that there is a conflict between any provision of the Act, any
i • »'•

other Federal laws applicable \.r Maska, the provision of this Act shall govern.
*
»



•  •
This comprehensive authority of Congress over public land includes power to

i

prescribe the times, conditions and mode of transfer thereof, lo designate the persons
*«

to whom the transfer shall be made, to declare the dignity and effect of titles emanating 

from the United States, to prevent unlav/ful occupation of public land and to declare all

nuisances, affecting such property and provide for the abatement byt' Executive orders—
i-

for the purpose of creating Indian reservations.
• ‘-I

No state can tax public lands of the United States within its borders, nor can

state legislation interfere with, the power of Congress under this clause or embarrass 

i i t s 'ex e rc ise .
■*

•' ' • • ' \ '
■ From the "Law of the Land," in both Johnson V. McIntosh and: Worcester V. * •

i  • •
Georgia, Chief Justice Marshall formulated his conclusions respecting aboriginal title . 

by an historical. analysis of the explorations and settlement of the American Continent 

and by x-.elying upon established principles and practices of the lav/ of nations.

The Chief Justice stated:

"The great maritime powers of Europe discovered and visited different parts of

this continent, at nearly the same time. The object was too immensb for any one of
» *» . 

them to grasp the whole; and the claimants were too powerful to submit to the exclusive
*

or unreasonable pretentions of any single potentate. To avoid bloody conflicts, which 

might terminate disasterously to all it was necessary for the nations of Europe to es­

tablish some principle which all \ uuld acknowledge, and which should decide their
i

respective rights as between themselves. This principle, suggcstedl'by the. actual state
j
t

of things, was; 'that discovery gave title to the government by who^e subjects, or by
. • ■ . -y,

j whose authority, it was made, against all other European governments, which title might 

be consummated by possession.1 8 Wheat. 573. This principle acknowledged by all
h

'}
■<
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•  •Europeans, because it was the interest of all to acknowledge it, gav,c to the nation

making the discovery^ a‘s its inevitable consequence, the sole right of acquiring the
« * ' 

soil and of making settlement on it. It was an exclusive principle, which shut out the
• • . *i

right of competition among those who had agreed to it, not one which could annul thei
previous rights of those who had agreed to it. It regulated the right  given by discovery 

among the European discovers, but could not affect the rights of thd.se already in pos- :
j*1 • •

• session, either as'aboriginal occupants, or as occupants by virtue of a discovery made

before the memory of man. It gave the exclusive right to purchase,1 but did not found
. * i

• ’ • . . *
.that right on a denial of the right of the possessor to sell. 31 U. S:. (6. Pet .)  515.

!I

The court further  declared: Michael V. United States, (9. Pet.) 711, 745 (1835) "Indian
. . .  ,r|

possession or occupation was considered with reference to their habits .and modes of
% i • *

life, their hunting grounds were as much as in their actual possession as the cleared

fields of .the Whites, and their rights to its exclusive enjoyment in their own way and

for their own purposes were as much respected, until they abandoned them, made a

cession to the government, or an authorized sale to individuals."
/ •

'• . • • . • i
, • ' DISCLAIMER CLAUSE ;

f
Section 4 of the Statehood Act, which, as amended in 1959, 73 S t a t . ‘141 reads:

"As a compact with the United States said slates and its people do agree'  
and declare that they forever disclaim all right and title to any lands or 
other property not granted, or confirmed to the state or its political sob- 

•" . divisions by or under the authority of this Act, the right or title to which
is. held by the United States or is subject o disposition by the United 
States, and to any lands or other property (including fishing Rights) the 
rights or title to which may be held by any Indians, Eskimos, or Aleuts 
(hereinafter called Natives) or is held by the United Stales in'; trust .or 
said Natives. That all such lands or other property (including fishing 
rights) the right or title to which may be held by said Native.? as is 
held by the United States in trust for’ said Natives shall 'be and remain 
under the absolute jurisdiction and control of the United States until dis-

* •»
IV

jr
• • •
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i!
.Ii

posed of undeV:,its .authority except to such extent as the Congress has 
prescribed or .'may hereafter prescribe, and except when Held by indivi­
dual Natives lri’fee without restrictions on alienation: Provided that
nothing contained in this Act shall recognize, deny, enlarge, impair or 
otherwise affect any claim against the United States, and any such claim

• shall be govcrhed by laws of the United States applicable thereto; and 
nothing in thi^; Act is intended or shall."

■ ' r  • ‘  .■ •
L egislative  p r o t e c t i o n / p o s s e s s o r y  r i g h t s

* • • »  • , , • •

From the Constitution» Article 1, Section 1.i;. ’
"All legislative power herein granted shall be vested in C ongress . . ."

* "• ♦ • 
•• . "Congress has,: declared that shall that not be disturbed in the posses­

sion of lands in their ,use and occupancy and claimed by them (Section 
8, ret. of May|:17, 1884, 23 Stat. 26) and whether further protection 
shall be extended to them by the setting aside.of specific reservations
for their use of a matter policy." • ‘

• » ' .

Since 1884, ’ Congress has in four other statutes expressly recognized the possessory

rights of Alaska Nu.ives.'
1 '
\ • •  *

In the District 'Court of Alaska, in the case of Johnson V. Pacific Coast S. S.
l|

Co. 2 Alaska Rep. 224 said: '
v  |

"The evident purpose of Congress is to protect the Natives in the possession of 
r! •

lands continuously claimed and occupied by them." 2 Alaska 224, at 241.
!: • • •A year later in United States V. Berrigan 2 Alaskan Rep. 142, the District Court

of Alaska is issuing {an injunction against timber cutting and other forms of trespass on

a Native village site |declared: •

"The Tenneh Tribes of Alaska were uncivilized Native tribes a t ' the  date of the
II

"treaty with Russia, ar the evidence in this case shows that the bar 1 for which this 

suit is brought still occupies that plane of cplturo,’ as such they are entitled to the 

equal protection of the law which the United States affords to similar aboriginal tribes
i

- 8



•?sI * ,
within its borders."  fj* (at p p .  447-448)

(v -

Congress has also by special enactment provided for the protection of the Indian
f1'right of occupancy upon the public domain in Alaska;
* •

"The United States has the right and it is its duty, to protect the property righir
i

' of its wards ." i

t; •'

> In Nagle V. United States 191 Fed. 141 (C.C.A. 9.1911) at p. 450, the court declared: 
• V • • •

"There can be :no doubt that this stipulation relates to the Indian tribes in Alaska,

and manifestly the treaty was designed to insure them like treatment, under the laws
* •and regulations of Congress, as should be accorded Melron Tribes in the United States."

•' [• . . . •
(at p. 142) . V.. i . • •

* . •
In Abbate V. United. States 270 Fed. 735 (1925), the Circuit Court of Appeals for

. the Ninth Circuit (at ip .  736) said: " . . . th a t  Alaska, in 1918, was Melron County and,
:• therefore, subject to.jspecial Congressional liquor control on that basis ."

V

In its decision £ Miller V. United States, 159 F. 2d 997 (1947), on the scope of the
t1884 Act, the Circuit/tpourt of Appeals for the Ninth Circuit declared: "From the forc-

. going statutes and decisions, it is clear that Congress, since 1884, has intended to
V ■ ' . . .i

protect, recognize arid even guarantee the possessory rights of those Tlingit Indians.
‘ f ’Such rights arc compensable, for their holders are neither squa.tters nor outlaws."

t

The court in the same, Miller case, rejected the contention of the Department of
. . i ' .

Justice that only a trjibe could claim possessory rights under the 1884 Act and held that
• I • .

the individual plaintiffs (comprising apparently all the known adult members of the tr i-  
— * » ’

bal group originally occupying this land) could recover the value of all the area .  There 

is no holding in any case that a group of Indians may not present their  claims collec­

tively and such claims, when so presented, have regularly been allowed.
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•  •In Tec Hit 7 on Indians, costly historical lesson was learned of the vulnerability

of Native possessory rights to be extincted uncompensated. The court found Tee Hit 

Ton V. United Slates that:

. "This is not a property right, but amounts to a right of occupancy which the
-  * t  *

sovereign grants and protest against intrusion by third parties, but\ which right dis­

posed of by the sovereign itself without any legally enforceable obligation to compen- :
y

sate the Indians." (348 U. S. at 279) . .' '
• * • % •

I
" . . . Ind ian  occupation of land without government recognition of ownership creates
* . • i\i

no rights against taking or extinction by the United States protected- by the Fifth Amend-
i

• I
■ ment oi- any other principle of law." (348 U. S. at 285)

\

It is further clear from the opinion in Tee Hit Ton that only dongress may extin-

guish such rights. • * f

Until Congress acts to extinguish them, these rights to occupancy safeguarded
' »

from intrusion by third parties remain intact as an encumbrance on .the fee (Walapai
j

tribe, at 347); and, until an authorized transfer of title takes place, the fee remains
i

in the United States. Tee Hit Ton Indians V. United States (348 U.^S. at 279) Buttz

V. Northern Pacific Railroad 119 U. S. 55, 66 (1886); Beecher V. Wetherby, 95 U. S.
»
I ,

(5 Otto) 517, 525 (1877). j

In a recent court decision, Edwardsen V. Morton, it so stated, that:
• }

I
"Defendants possible breach of their duty of protection is even plainer where the

direct issuance to third parties of special land use permits, blasting* licenses, and the
i

like is concerned. Most such permits and licenses would necessarily authorize physical
• »i '

* . I « * « •.....   *
intrusion on the lands for winch they were issued, and if plaintiffs'could show their

• . ’f

use and occupancy was disturbed thereby at a time when their u sc ‘,pnd occupancy
II . «*• i*
. t i'
i
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•  •

rights were in force and effect and unextinguished, it would certainly be plain that

defendant had violated* their duty to protect plaintiffs from third party intrusion. Issu­

ance of such permits or licenses would also be clear violation of Department of Interior 

regulation designed to protect Native rights in lands actually occupied by them." See
i

e .g .  43 CFR 2091.5 and 2091.6-3 (1972).

The court further states: • i . .

"Plaintiffs are entirely correct in their contention. that insofar as these claims 're­

present accured causes of action for trespass and breach of fiduciary duty, they are
* V

vested, property rights protected by Fifth Amendment." Coombes V G e t z  285 U. S.

434, 448 (1932) Fttor V. City of Tacoma 228, U. S. 148 (1913) Keller, V. Dravo Corpora­

tion 441 F. 2d 1239, 1242 (5th Cir. 1971). ■ ;
• * • . *

TEST FOR USE AND OCCUPANCY . .

Aboriginal title has always been determined by exclusive occupancy. A carefully 

reasoned application of this legal test for aboriginal title is found in Seminole Indians, 

Where Court of Claims upheld, aboriginal title to virtually all of  the; present Stale of 

Florida. The court so stated: '

"Had the Seminoles chosen to live by food raising alone, we would regard the 

village evidence (stressed by the Government) as a persuasive consideration in limiting 

the Seminoles1 "title" to land falling within the compass of their permanent homesites,
f;

i . e . ,  the northern half of the peninsula. Cultures that stake their survival upon a close
I.

union with the soil, as is the cases with primitive food raising economics, would not

demand the vast tracts of land required for a nomadic, hunting exigence.  But the
. y

. . X
Seminoles—as was the case with many other Indian groups — survived not simply through

.*.v
<
Ks .

■

; f .
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—iarmmg, but by food gathering and hunting as well . words,  Seminole land use

clearly encompassed njorc than the soil actually "possessed." Therefore, other aspects
‘t

of the Seminole pattern of life demand considerations." ' . .

Not only did these Indians wander in search of food supplements, but as already 

indicated, the appearance of the English in Florida spurred a demand for hides that 

compelled the Seminoles to make extensive use of the southern peninsula.

Given these facts—which are not in the slightest way disputcc^-rwe believe that
* * *•

the Commission, as the trier of fact, could reasonably have concluded that Seminole
* • * •* . •

"use and occupancy" was adequate to sustain a claim of original titlp to the Florida pen-
• • i

* .  * *

insula..' The airea acknowledged by the Commission as being within, Seminole dominion, 

constituted a definable territory occupied exclusively by the Seminoles. And since 

the use and occupancy is essential to the recognition of the Indian, title does not de­

mand actual possession of the land, but may derive through intermittent contracts; 

Spokane Tribes of Indians V. United States 163 ct. cl. 58, 66 (1963); which defines some

i general boundaries of the occupied land. Upper Chehalis Tribes V. (United States 140
\

ct. cl. 192, 155 F. Supp. 226 (1957). The Commission's determinatipn that the Seminoles

■ occupied all of Florida may not be regarded as legally defective. : j, .

Nor does the Government's reference to population thinness compel a different ■ ’ i

result .  In stressing this' consideration, the Government leans far lop heavily in the
V

• • j

direction of equating "occupancy" or capacity to occupy with actual possession, 

whereas, the key to Indian title has in evaluating the manner of land use over a period
i '

of time. Physical control or dominion over the land is the dispositive criterion. Thus,
.V• *i

. when consideration is given to the fact that Seminoles hunted throughout the southern
• • ' A

peninsula and that they also traveled this te r r i to ry -m uch  of which,V/as covered by



.water; 'and, further, t l^^ the i r  emergence as a distinct ® i a n  group was achieved through 

the amalgamation of many diverse elements, some of which had always dwelt within the 

southern peninsula then, we believe, there exists a reasonable basis for our accepting
1 , . '  i

the Commission's determination that Seminole title embraced the entire peninsula.
#* * .

In Tlingit and Haida Indians of Alaska V. ..United States 147 ct, c l . ,  326 (1959)
■lthe court said: ; .

"Indian lands , prior to the extinguishment of Indian title, were not surveyed.
• * •

They were not fenced to shut out trespassers or to mark boundaries."
*

This in effect said that boundary notions were of Anglo-American jurisprudence,
' ' 3

foreign'to most Indian cultures, which, in a time sense of the w o r d v u l n e r a b l e  to tres-
• • r»

1 ’pass and result in diminution of such rights by third parties. •

As to the-Sovereign of the United States, the United States Supreme Court has 

defined a recognized claim as follows: "There is no particular form for congressional 

recognition of Indian right of permanent occupancy. It may be established in a ways 

but there must be the definite intention by congressional action or authority to accord

legal rights, not merely permissive occupation. Tee Hit Ton Indians V. United States
’*!

348 U. S. at p p . 277-278. Thus resulted that:
i

• I

"Recognized Indian claims have always been compensable under the Constitution." 

Under the tribunal system of the United States, the Court of Claims was established
. vin 1855, with given jurisdiction to entertain suits against the Federal Government. The
V
w

Doctrine of Sovereign immunity holds that the United States may not I be proceeded against

in the courts unless special jurisdictioned acts were inactcd by Congress.  Final by
. . . .

1946, a bill to establish a special tribunal to adjudicate Indian claim's was enacted.
• .»

\ j
In it were claims brought before it arc land cessions to the United 'Slates by treaty or to

\ i 
*11.
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| lands taken pursuant to statute for compensation.
I •

Section 2-of the Act provides:
■%
*1

A. Claims in law or equity arising under the Constitution, la.v/s, treaties of the 

United States, and executive orders of*the President.

B. All other ims in laws or equity those sounding in tact 'with respect to which

claimant would have entitled to sue in a court of the United States was subject to suit.
#1 ;

C. Claims, which result  of the treaties, contracts, and agreements between the ' ■
# . * 1

claimant and the United States were raised on the ground of f raud , /duress , unconscion- 

able consideration, mental or unliternal mistake, whether of law or/fact or any other
l'i

ground^ recognizable by a court-of equity. '!

,D. Claims arising from the taking by the United States, whetjier as a result  of 

a treaty or cession or otherwise,. of land owned or occupied by the .claimant without
•* * M . •

the payment of such lands of compensation agreed to by claimant, ai)d
* • • • • • •

I.

E. Claims based upon fair and honorable dealings that are not recognized by any
i

existing rule of law of equity.

•’ The famous case in Alaska is Tlingit and Haida Indians V. United States, where
• I'*.

. consent of United States was given to sue . Apart from Tee Hit Ton^Indians V. United
• . . .

States, lack of standing to sue, Tlingit and Haida 389F 2d 778 (ct. cl. 1.968) further
• (  **

• established as the court so stated: • •
. ' ■ i

"The measure of value is the fair market value on the date of Taking. The measure
• . • ’ X

of value is the same whatever the nature of Hie title involved, i . e . / j  whether aboriginal

(Indians) title or recognized (reservations) title. Although a mere .possessory right
* .1. . . _

or use and occupancy, it has been held that Indian title is as valuable as a fee simple


