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Introduced: 1/19/76
Referred: Resources

IN THE SENATE BY CROFT
SENATE BILL NO. 546
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
e A BILL
For an Act entitled: "An Act relating to the power of eminent domain."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.55.430 is amended by adding a new paragraph to read:
@ a statement that the property is taken by necessity
for a project located in a manner which is most compatible with the
greatest public good and the least private injury.
* Sec. 2. AS 09.55.450(a) is amended to read:

(@ Upon the filing of the declaration of taking and the deposit
of the estimated compensation, the court may, upon motion, fix the
time during which and the terms upon which the parties in possession
are required to surrender possession to the petitioner. However, the
right of entry shall not be granted the plaintiff until after #tr-
hearing of any- abjection-to. the declaration of taking made-by the

ag the running of the time for the defendant to_file an ob-

or omfiil aftyf the 0.0 _ to 77 * dtcl(.r<uT>m of 7421,
jection”’to the declaration oftakings”™ Where the party in possession
if the cb:gdiey\ n faiti-i_/0 mofHx a [<F<=

withdraws any part of the award and remains in"possession, the court
mdy fFix a reasonable rental for the premises to be paid by that party
to the pJaintiff during such possession.
* Sec. 3. AS 09.55.460(b) is amended to read: Or rzli'*n
(b) The plaintiff may not be divested of a tltle/?acqulred except
where the court finds that the property was not taken by necessity for a
public use or purpose in a manner compatible with the greatest p.uklix

1 good and the least private injury. In the event of that finding, the

- eourt shall enter the judgment necessary to (1) compensate the persons

b -1- SB 546
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entitled go it for the period during which the property was in the
possession of the plaintiff, [AND] (2) recover for the plaintiff any
award paid to any person, and (3) order the plaintiff to restore the
property to the condition in which it existed at the time of the filing
of the declaration of taking unless such restoration is impossible, in
which case the court shall award damages to the proper persons as com—
pensation for any diminution in the value of the property caused by the

plaintiff*s wrongful possession.

SB 5*6 -2-
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ARCO PIPELINE COMPANY et al.,
Petitioners,

v

3.60 ACRES, MORE OR LESS, etc., and
Jackie J. Stewart, ct al., Respondents.

No. 2419.

Supreme Court of Alaska.
Aug. 1, 1075,

Proceeding was brought by the owners

and constructors of the Trans-Alaska pipe-

line to condemn 3.60-acrc right-of-way and
casement. The Superior Court, Fourth Ju-
dicial District, Fairbanks, Warren W. Tay-
lor, J., denied taking, and petitioners ap-
pealed. The Supreme Court, Erwin, J.,
held that in proceeding in eminent domain
by way of declaration of taking under
power delegated by state, court is without
authority to review question of necessity of
particular taking absent clear showing of
fraud, bad faith, arbitrariness or abuse of
discretion in exercise of power of condem-
nation by condemning authority, that fact
that some other available routing might
suffice or even he more desirable in some
respects was not sufficient to raise proper
defense to declaration of taking, and that
where no specific allegations of had faith,
fraud, or gross abuse of discretion in locat-
ing pipeline raised issue sufficient to per-
mit judicial review of necessity of taking,
determination of location of pipeline was
required to be left to agency charged with
carrying out completion.

Order of superior court vacated and
case remanded.

|. Eminent Domain C=167(2)

Although recognizing duty to construe
statutes covering same subject matter in
pari materia, and to adopt where possible
reasonable construction of each in order to
realize legislative intent and avoid conflict
or inconsistency with other, Supreme Court
nevertheless found concept of judical re-
view embodied in general eminent domain

539 PACIFIC REPORTER. 2il SERIES

statute to be inconsistent with and inappro-
priate to declaration of taking proceedings.
A'S 09.55.270, 09.55.440.

2. Eminent Domain <=>320

In - condemnation proceeding under
declaration of taking, title passes immedi-
ately upon filing of complaint and deposit
to party seeking condemnation at which
time property is deemed to be condemned
and taken for use of party seeking con-
demnation. AS 09.55.440.

3. Eminent Domain C=>320

Under complaint seeking condemnation
ami order for possession, title does not
vest, nor condemnation actually occur until
final award has been determined and or-
dered and judgment of condemnation en-
tered by court.

4. Eminent Domain C=IG6

Almost summary quality of proceeding
in condemnation under declaration of t;
ing bespeaks grant of additional substan-
tive power of condemnation which consid-
erably reduces rights of landowner to con
test taking in question. AS 09.55.440.

5 Eminent Domain <5=190(1)

In proceedings in eminent domain hy
way of declaration of taking, court is with-
out authority to review question of necessi-
ty of particular taking absent clear show-
ing of fraud, bad faith, arbitrariness or
abuse of discretion in exercise of power of
condemnation by condemning authority.
AS 09.55.410.

6. Eminent Domain G=196

Once authorized public use for taking
under declaration of taking is established
by condemnor, and statutory and procedur-
al requirements otherwise satisfied, that
the particular taking is reasonably requisite
lo realization of that use shall be pre-
sumed. AS 09.55.440.

7. Eminent Domain C=171

Where intended use of property
sought to be condemned by owners and
constructors of the Trans-Alaska pipeline
under declaration of taking was public and
was statutorily authorized, and unrebutted

evidence was pr
sign and constri.
would be most 1
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fact that some o
suffice or even
respects was not
defense to decla
55.440.
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Where int
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evidence was presented to effect that de-
sigh and construction criteria fo: pipeline
would be most feasibly satisfied by route
across property sought to be condemned,
fact that some other available route might
suffice or even be more desirable in some
respects was not sufficient to raise proper
defense to declaration of taking. AS 09.-
55.440.

8. Eminent Domain C=>68

Where intended use of property
sought to be condemned by owners and
constructors of the Trans-Alaska pipeline
under declaration of taking was public and
was statutorily authorized, and property
owner made no specific allegations of
fraud, bad faith, or gross abuse of discre-
tion on part of owners and constructors in
exercise of the.r condemnation powers or
in locating pipeline, determination of loca-
tion of pip  : was left to agency charged
with carrying out completion. AS 0(*55-
140,

Karl L. Walter, Jr., of Groh, llenkert &
Walter, Anchorage, for petitioners,

Jackie J. Stewart, in pro. per

Before RABINOWI'lV C. J, and
CONNOR, ERWIN,andL IKE, jj.

OPINION

ERWIN. Justice.

Petitioners are tk : owners and construc-
tors of the Trans-Alaska Pipeline. In or-
der to facilitate the prompt completion of
this monumental and historic project, the
State of Alaska in AS 38.35.130 authorized
a delegation of its power of eminent do-
main and permitted thereby the use by pe-
titioners of a declaration of taking to con-
demn real property in the state for right-
of-way purposes.l Pursuant to this grant,

l. AS 39,35.130 of the Right of-Way Leasing
Act provides in part: o
») The lessee may, if the commissioner
delegates the function to it, condemn, %y
declaration of taking, under AS, 09.55.420-
09.55.450, real property and uciltiirc leases

on July 15th, 19/4, petitioners filed an emi-
nent domain complaint and a declaration of
taking seeking to condemn a 3.6 acre
right-of-way and easement--.00 feet wide
and appioximately 1400 feet long—across
the SO acre homestead of respondent Stew-
art in the area of Delta Junction. The
sum of §700.00 was deposited in the court
as estimated compensation for the taking.
Respondent Stewart answered and asserted
that condemnation of the respondent's
property was not necessary since petition-
ers had public lands available to them
which were suitable for the pipeline con-
struction.

A consolidated hearing concerning this
as well as other parcels in the same area
was conducted on September 20 and No-
vember |, 1974, At the hearing petitioners
offered expert testimony on the subjects of
route selection and design criteria and the
necessity of the taking of respondent's
property. The testimony revealed that in
the opinion of the pipeline company the
route selected was optimal in satisfying dc
sign and construction criteria and main-
tained the straightcst line possible, one
having the fewest number of angles detri
mental to the proper flow of crude oil.
The expert testimony further indicated
that core drilling of the property had re-
vealed that the soil was suitable for bury-
ing the pipeline. Respondent, on the other
hand, offered no testimony questioning the
efficacy of the route selected, blit provided
instead evidence that there were state and
university lands north of respondent’s
property over which the pipeline could he
constructed.

After hearing the testimony and after
additional briefing the trial court denied
the taking, concluding that petitioners had
failed to demonstrate that they had consid-
ered routing the line over public lands and

of or casements or n(‘;hts of-way on huuls
in the Mute required for right-of'way Pur-
poses for n pipeline subgect to the" iliusi-
on behalf of mill iin agen{ for the state in
WhItCh title to or interest in II|e&Iand shall
vest.
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thereby avoid private injury. The court
ruied that where the option of alternative
routing over public land exists petitioners
have the burden of submitting convincing
evidence that they have at least considered
the alternative routing across state land to
avoid private injury, and that they must
give cogent reasons for their ultimate
selection.

Following the decision a petition for re-
view was filed in the Supreme Court and
an order granting such review was entered
on February 18, 1975.

Before discussing the issues raised in
this review, it should be pointed out that
the trial court specifically found that peti-
tioners have been given statutory authority
by the state of Alaska to take property for
the construction of the Trans-Alaska Pipe-
line; it also apparently found that petition-
ers had been properly delegated this power
and had otherwise complied with the appli-
cable statutes governing the exercise of the

2. We note tlmt the record reveals that on
July 2, 1974, the Commissioner of the Depart-
ment of Natura] Resources executed n Delega-
tion of Authority under the atmute mid sin>
c|f|cuItY authorized thereby petitioners’ use of
it declaration of taklug to condemn the
Stewart property.

3. The pertinent provisions of tlll'so statutes
read ns follows:

Sec. 09.55,420. Dpeclaration of taking
state or municipality, (a& Where n proceed-
ing is instituted under 98 240-460 of thiu
chapter br_the state, it may file a declara-
tion of tulcing with the complaint or at any
time after the filing of the con.plaint, but
before udgment. L

Sec. 09.55.430. contents o/ declaration o
taking. The declaration of taking amdf
contain _

(t) n statement of the authority under
much the property or mi Interest "in it i
aken: _

(2) a statement of the public use for
%E'ecﬂ the property or an interest in it is

(ftg a description of the property sufficient
for the identification of it; ,

. (4) u statement of the cstntc or interest
in the property; , _

(5) a ruap or pint showing the locution
of the property; _

() a statement of the uniount of money
estimated b¥1 th plaintiff to be just compen-
sation fur the property or the interest in it.

539 PACIFIC REPORTER, 2d SERIES

power of condemnation by way of declara-
tion of taking. These conclusions are sup-
ported on the record2 and have not been
contested herein by respondent. They are
therefore not at issue in this Petition for
Review.

The specific issue presented here for re-
view is whether or not the trial court was
correct in its determination that for pur-
poses of the exercise of the power of con-
demnation by way of a declaration of tak-
ing petitioners have the burden of showing
consideration of possible alternate pipeline
routes and of providing sufficient proof of
the necessity of the particular route ..elect-
ed. The resolution of this question neces-
sarily entails an analysis of the statutes
governing the use of a declaration of tak-
ing by petitioners and, corrclatively, an in-
quiry into the question of the proper scope
of judicial review in such proceedings.

AS 09.55.420 09.55.45113 governing the
use of a declaration of taking in this state,

See. 09.55.410.  vesting 0/ title end com
pensation. Sa) Upon the filing of the
declaration of taking and the deposit with
the court of the amount of iho estimated
compensation stated in the declaration, title
to the estate its specified iu (lie declaration
vests in the plaintiff, anil tlint property is
condemned mid taken for the use of the
Plamuff, and the rigid to just compensation
or it vests in the persons entitled lo it. The
Compensation ohnll be ascertained and
awarded in the proceeding and established
by judgment. |

Sec. (>9.55.450. /tight of entry unit posses
sion. (a) Upon the filing of the declaration
of taking ami the deposit of the estimated
compensation, tiie court may, upon motion,
fix the time during which mid the terms
upon which the parties in possession are re-
quired to surrender possession to the peti-
tioner. However, the* rigid of entry shut!
nut lie granted Iltr plaintiff until after Itie
running of lir* time for the dcfoudanl to
file mi Objection to the declaration of
taking.

_ (m The rigid to t. ko possession ami title
iu advance of filial #.ud ment where a
declaration of taking is filed'is In addition (o
tiny oilier rights to take itosscsslou provided
in"£( 240-450 of this chapter.
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constitute the authority for petitioners' tak-
ing in this case4 In Bridges v. Alaska
Housing Authority, 349 P.2d 17 (Alaska
P>59). the only ease in which this court has
engaged in a comprehensive analysis of the
general import of these provisions in the
context of the exercise of eminent domain
iu this state, it was observed that

[a] declaration of taking enlarges the
rights of the condemning authority and
reduces those of the landowner. Upon
the filing of the declaration and a depos-
it of the amount of compensation esti-
mated to be due, title to the real proper-
ty vests in the condemning agency and
“such real property * * * shall be
deemed to be condemned and taken for
the use of the condemning agency
& * * And then, without the neces-
sity of awaiting the report of the com-
missioners and assessment of damages,
the court is given the power “to fix the
time within which and the terms upon
which the parties in possession shall be
required to surrender possession” to the
condemning authority.5

The Court further concluded that

[i]t apparently was not intended that
the declaration of taking power should
merely supplement the procedural aspects
of the then existing statutory provisions

4, Note 1 supra

5. 341) P.2tl «t Jfilt 51 (footnote omitted).
6 it nt 153,

7. These sections provide In pertinent pml;

See. 00.55.260. Private properl subject

to be taken. 'I'hC prlvnte roperYy wf‘nc,h

may lie tnken under 59 240 400" of this
chapter Includes

(5) nil rights of-wny for miy of the pur
poses mentioned in 5 240 orthin chapter,
and the structures and improvements on
the rightti-of wny. and the Iliads belli mid
used iU connection with them shall be Mill
jeet to lie connected with, crossed, or inter-
scetixl by nnotlier right-of-way or Improve
incuts or Mrm-tmcs”on_them; they shall
also he subject to a limited use, in common
with the owner, when necessnry; lint the
Uses, crossings, intersections, mid corice

on eminent domain. The dec-
laration of taking is a power of eminent
domain, and not only a manner of exer-
cising a po ,er otherwise conferred.
More than procedure is involved; sub-
stantive rights arc affected.0

We take this opportunity to observe that
changes in the language of the declaration
of taking provisions since Bridges have
been—nt least for purposes of this review
—minor, and we consequently recognize
the applicability of the Bridges analysis to
the case at hand. In Frridges, however, we
were not called upon to consider the effect
of the declaration of taking provisions in
light of other statutes which govern emi-
nent domain proceedings in general. It is
this interrelationship which is at the crux
of this review.

The trial court, in holding that petition-
ers were obliged to demonstrate in con-
vincing terms the necessity of selecting one
route as opposed to other alternatives
which might arguably minimize private in-
jury, premised its ruling upon the conclu-
sion that the petitioners' action was gov-
erned by the same rules which apply to any
governmental exercise of the powv of em-
inent domain. Obviously looking lo such
statutes as AS 09.55.260 through 09.55.-
280, and 09.55.300,1 the court quite reason-
ably concluded that it was therefore

lions shall be made iu the milliner most
compatible with the_greatest public benefit
lind least private Injury;

See.  09.55,270. wrercitiiiiles.  ltcfore
property can in- taken, it shall appear that

(2) the taking is necessary to the use;

Sec. 09.55,280. Entry upon tand. In nil
eases where Imnl Is required fot public use,
the stair, the public entity, or persons lim -
ing the authority to comfemii, or Its ngrut-i
In"charge of thie use ntiiy enter upon the
land ami make examination, surveys, am!
maps mill locate, the hiuntiluclea: ~ but it
shall be loeiiti-Il in the manner which will
tie most compatible with the greatest public
gnoil and the least private |ndur¥, mid sub-
{ect to the provisions of J 300 of this chap-
er. .
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the province of the court to require the
condemnor to prove to the satisfaction
of the court that the selected route is
consistent with the greatest public bene-
fit and to the least private injury.

However, a consideration of the clear legis-
lative intent that the prompt completion of
the pipeline he facilitated under the Right-
of-Way Leasing Act8 our reading and
analysis of certain critical provisions gov-
eming the effect of the use of a declara-
tion of taking, and the continued recogni-

tion and vglidation of the approach we
adopted in %ad us to the conclusion
that the court erred in concluding that in a
proceeding for condemnation by way of a
declaration of taking the court is empow

cred to require the condemnor to prove the
necessity of a given taking.

Our declaration of taking statutes were
patterned upon the language of 41 U.S.C. §

See. 09,55.300. votcers of court. (a)
The court han power , _

(1) to republic mill dolonidno ttiu place
and ‘milliner of limjting the conncrtioax anil
crossings or of engogm the common  uses
mentioned Iu $ 9(5% of thin chapter

(2) toiimil the amount of property sou?ht
to bu condemned if, in its opinion, the
quantity sought to he condemned is not
licecwmry.

Il AS 3835010 o1 sov. See, for example, Itic
Qctober 17, 1973, letter from Governor Wil-
llam A. Kgim to Hop. ‘Terry Miller, Trexldont
of the ftannto, which accompanied the bill
which sus Inter nmdifird mid adopted} tad)
Htnutinlly amended the original Itight-ot-Wny
[(Casing "Act of 1(I7.. With respect to ttje
subject” of condemnation, Ilie Governor ob-
served that - , ,

. .. a modified form of eminent domain
tins heen restored no Hint construction of
pipelines may proceed promptly.
Llotian doninnl and Senate Journal of Alaska,
Special Session 1073, at S.

9. There is, regrettably, a dearth of legislative
hlst05y available concerning the adoption of
oyr decimation of taking statutes. 'To the
effect that they were orl%lnally taken utmost

word for word from 40 U.S.C. 8 2ii.Su, how

ever, ace 1500 Op, Alaska Atf'y Gen.. No. IS.

10. see Hussion Orth. Orcck Coth. Church
* ,V. America r. Alaska Slate llousinp Aulh.,
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25Safl which governs "quick take" eminent
domain proceedings by the United States.
Decisions interpreting this federal statute
may consequently be considered persuasive
for purposes of construing the analogous
provisions of our own statutes.10

A review of such decision reveals that it
has been consistently recognized that the
effect of the language of § 258a is that
once a declaration of taking is filed title to
the property is transferred to the condemn-
ing authority subject only to the right uf
the property owner to challenge the validi-
ty of the taking as not being for an autho-
rized public purpose or as having been
made capriciously or in bad faith.1l It
lias, for example, been licld that absent bad
faith, if the use is a public one the necessi-

ty of a given taking is not a question for
judicial d-tcrmination;r{ that once the

4DH 1°2d 737 (Ahiikn 1972), where tlda
Court limki'd to derisions under the federal net
for_guidance in construing the effect of AS
09.55.120 to 09.53.440. " See also Alaska

Transp. Comm'n [. Ahisl.u Airlines, Inc., 431
I'2d &{310. 512 (Alaska Ju17).

11 wilson v. Inited States, 350 Pt 901,
000-07 (Jatli Cir. 10058' Called States I.
Threlkeld, 72 K.2d 401, 403 [JKlth Cir, 1034);
See Mlictman v. Sucker, 315 U.S. 20, 75 S.Gl.
oS, 09 [lal. 27 (19542)7' Hailed Slain er
rel. T.V.A. v. weh N, 327 US. DIG, GO K.Ct.
715, 00 L.Mil. 813 (1010); _ united stales
It. carmark, 320 U.S. 230,07 H.Ot. 252, 91
L.EIl. 209 1910%1 fulled Slates V. Sew
vork, 100 K.2d 479 (2d Cir. 1917%' Culled
stales v. 12/N.8J deie.t o/ hand, 12 K.U.I).
320 (K.IkVn.1952,1, see atso OA .1 Saekman,
Nichols’ The Law «f Krnlnuiit_ Ikunniu 8 27.-
20, lit 27-80 (rev. 3d ml. 7971) where It is
stated that _

Is|luea tlio wisdom mat exPedlency of n con-
demnation are not matters for judicial
review, defenses relating lo 1lia necessity
for acquisition of propeity, the necessity
for resorting to eminent domain to acquire
It, the extent, or amount of proPerty 10 ho
taken, the choice of the tract, the ‘wisdom
or feasibility of tin- project, the kind of
property or ‘the nature at the estate to ho
acquired, are not proper.  (footnote
mottled)

12. wilson 1, t nited Stales, 370 I"2d 9(Jl,
907 (10th "1r. 1905).
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declaration of taking is fited and the esti-
mated compensation is deposited, neither
the condemncc nor the court has the power
to question the condemnor's determination
of the necessity of a particular taking;13
and that as the judicial role in examining
such condemnation proceedings docs not
extend to determining whether the land
sought is actually necessary to the project,
the court’s review power is limited to those
eases where there has been some clear
abuse of administrative discretion—where
the officials making the administrative de-
cisions have acted in bad faith or so capri-
ciously and arbitrarily that their action
was without adequate determining principle
or was unreasoned.14

Such an approach is in keeping with
what would appear to be the general rule
that the scope of review of any taking iu
eminent don...in is extremely limited; that
question* of necessity and expediency arc
largely beyond the reach of the court,
which ought generally to limit its inquiry
to the question of the existence of a proper
public purpose and the absence of any

i sy e 2
tire* of US K2d 018 {0th Cir.

L 1 niled States t* Certain Land in Itois
Ninli of Manhattan, 233 KSupp. SO (8,1).
XY.IWH), aira, 330 t\2il 1021 (2° Cir,).
See also Hailed Stales v. SO,5 Acres o) Land,
oIS \2d DSO (Dili Cir. 1071) ; vailed. Stales
r. 2000.11j Aeies of Land, 432 K.2J 1280
(5th_ Cir. 1070), ceil, denied, 402 C.S 010,
hi S.Cl. 1308, 28 1Kd."U 058, reft, denied
(%)(3) CX. 012, 01 S.Ct. 2203. 21) I.E<L2il

15 The overwhelming welcht of nuthority
makes clear beyond any possibility of
ilinihl that tile question of the, necessity or
expediency of a ,takm? in eminent iloiliniii
lira witl'in the itiNerutimi of the legislature
mat !s not a iiroper subject of judicial
review, (footnote omitted)

1.1 Smkmaii, Nichols' flu* ),nw of Kmlueel
[himaia S 4.11, al 4 138 (rev. 3d cd. 1071

It. CAid £27.20, at 27 80.
17. see ArU.ltrv.8tat. # 12 1112 (10523

~—

0);

Smith Hurd 111.Ana.Stat. eh. 47. S 2. %
i) 20

10110); 7 Itev.Codes Moat.1017, § 03
abo

abuse of tbe power of condemnation.,s It
is consequently recognized that it is no de-
fense in a condemnation proceeding that
some other location for the taking might
reasonably have been selected or some oth-
er suitable property obtained.10

[1] As against this proposition, how-
ever, Alaska is among the minority of ju-
risdictions which statutorily call for judi-
cial inquiry into the question of necessity
in eminent domain proceedings.17 AS 09.-
55.270, for example, specifically requires
for a showing that the taking "is necessary
to the use" before property can he tak-
en. The resultant conflict between this
provision and the concept of judicial re-
view developed under the language of 40
U.S.C. §258a—which may be presumed to
have been intended to apply 'o our declara-
tion of taking provisions  seems clear.
Recognizing our duty to construe statutes
covering the same subject matter in pari
materia,u and to adopt where possible, a
reasonable construction of each which real-
izes legislative intent and avoids conflict
or inconsistency with the other,we ucv-

Wo note that though we emild find no
explicit legislative recognition of this fact
thn editors of our own_Alaska Statutes [)ti2
have indicated in their annntatiaas to AS
0355271) that this section was derived from
an nimn.it identical provision in the Montana
Statutes. see 7 ltev.Cndes MonttIHT, ? 08-
01)f05 (110(10).  "1tils (net would appear to
ofter nnieh in the way of explanation for thn
trial eouiTs tchance Upon Montana precedeti
when it concluded that "when the condemnor
fails to consider tint question of the least
private injury between alternate routes, its
aetiou is arbitrary ami iinmuntH to an utilise
of discretion." |I|n? Montana Power Co.
v. Roktun, 158 Moat. 300, 457 I‘2d 7<d,
775 (inr.0).

I, 1. Jorvoten 1, soreeen, £17 P2l 7
770 %Alaska 1073) ;. cray t* stale, .
=2 807, 12 (Alaska 1070).  Set ntio p
10 % note 10 snjiia

10. See, i. ih_SIncnil f (hindle, lav. D. Stale,
524 1\2d_ 1212 ﬁA_I_aska 11171%; Smvlini v.
foneau ClINIC Il corp., 403 P.2i 1200
SAIaska 1072) ; f ailed Slates v. lNardcaslle,
0 Alaska 251 (1012).

.élordan f. luigess Const. Co., 425 P.21
02 (Alaska 100.).
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crtheless find the concept of judicial re-
view embodied in our general eminent do-
main statutes to be inconsistent with and
inappropriate to proceedings under a decla-
ration of taking.

[2,3] The conclusion seems inescapable
that there exists a clear functional distinc-
tion between proceedings in condemnation
under a declaration of taking and those un-
der a complaint seeking condemnation and
an order for possession. Under the former
title passes immediately upon filing and de-
posit—at which time, under AS 09.55.4-10,
the property is deemed to be "condemned
and taken for the use of the plaintiff."84
Under the latter no such vesting occurs;
title does not vest, nor docs "condemna-
tion” actually occur until the final award
is determined and an order and judgment
of condemnation is entered by the court.

[4] As recognized in Bridges, as well
as later cases,*8 the difference in the na-
ture of these two proceedings is not merely
procedural; the almost summary quality of
the former bespeaks the grant of an addi-
tional substantive fower of condemnation
which considerably reduces the rights of
the landowner to contest the taking.23
Consequently, reading AS 09.55.420 to 09.-
55.450 in this light, we arc lead to the con
elusion that the intent oftheseprovisions
was to bring, in summary fashion, statuto-
ry finality to the questions of title and
right to possession even though litigation
continues with respect to the ultimate
amount of compensation to be paid. If
such finality is to be given any meaningful
effect, we conclude that such vesting must
be subject only to the rather limited right
of the owner to contest the validity of the
taking as nut being statutorily authorized
or as having been capriciously or arbitrari-
ly exercised.** To permit the owner to

21 seonot* 3 *ilin's,
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challenge the necessity of the particular
taking without an initial showing on his
part that it is the result of some clear
abuse of discretion is to give the concept
of a declaration or taking no more effect
than that of a complaint in any condemna-
tion proceeding; such an interpretation
would render the language of AS 09.55.4-10
noted above essentially meaningless.

We would note at this juncture that al-
though the enabling legislation under
which petitioners arc empowered to use a
declaration of taking docs not refer to or
incorporate it—and we consequently do not
find it wholly dispositive of the case at

hand—AS 09.55.460(h) provides in part
that

[t]he plaintiff may not be divested of a
title acquired except where the court
finds that the property was not taken for
a public use.

Wc find that this express declaration of
legislative intent as to the scope of judicial
review in such proceedings lends consider-
able support for the conclusion we reach
today.

Our decision that the question of neces-
sity under a declaration of taking is not
one foi initial judicial consideration as in
the cast- of other condemnation proceed-
ings is also buttressed by several other fac-
tors. There is evidence, for example, that
the legislature was at least well aware of
the substantive differences in the two types
of proceedings when it considered the use
of eminent domain powers for pipeline
right-of-way acquisition.  I'rior to the
adoption of the present AS 38.35.130 an
amendment was offered to the hill which
would have authorized for pipeline pur-
poses the exercise of eminent domain (low-
ers only under AS 09.55.240-09.55.4ID, the
general eminent domain  provision-..2'

25. See fin* niiiiidimlil offered by Senator

22, #al citi/ « Anvhore‘axgleoeol)( hot 1Rl nL csCroft to tin- committee substitute for tbe

|
of Orig. Toiiii., 4*9 P Alaska 11)00).

23, See p. (>7 iV note 5 itugrit
pail GV .L Sncktnun, Nichols' Tltu Law of

Eminent IXminiii 5 27.25 nt 27 01 to 02
(rev. [hl til. 11)74).
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Ssicli an approach was rejected, however,
.mil the present version allowing the use of
a declaration of taking was adopted in-
stead.

It must next be recognized that the
Montana case law upon which the trial
court apparently founded at least part of
Us decision20 arises from a statutory
scheme which does not recognize at all the
concept of a declaration of taking or any
other such *“Cl|Uiek take" proceeding.57
Moreover, there is evidence that the courts
of Montana have themselves not been en-
tirely consistent on the subject of judicial
review of administrative determinations of
necessity. Itt Stale Highway Commission

Crossen-Nissen Co., 145 Mont. 251, 400
I'2d 283, 285 (1965), for example, it was
held that although (in a normal eminent
domain action) the. plaintiff has the. initial
burden of making some sort of prima facie
showing of necessity, it is

incumbent upon the defendant lo show
fraud, abuse of discretion or arbitrary
action in order to defeat the action of
the [plaintiff].

The court went on to hold that

even when necessity has been challenged
on the ground of arbitrariness or exces-
sivcness of the taking, there is left large-
ly to the discretion of the condemnor the
location, route, and area of the land to
he taken. There rests upon the shonl
dors of one. seeking to show that the tak-
ing has been excessive or arbitrary, a
heavy burden of proof in the attempt to
persuade the court to substitute its judg-
ment for that of the condemnor. .
"(Such] proof should lie made clear and
convincing; otherwise no location could
ever he made,"

1073, ui 00. Alihntudi ttdx mnriiilmcii!

il fteiiutt’, the fillur’ of liotli limisiN to
«iii'ur on tliis mi wntl us other iimeitilmentN
to the Itijjht of Wny Liiisitig Art nuiilted
in_ti free toiifiToni'o, Committee Mihxtitulc
wliieli, us finally niiruvoil, provided the
prcxent version.

16, Srr discussion, note 17 Mipre,

Assuming arguendo that such an eviden-
tiary ride is wholly appropriate for pro-
ceedings under the same general eminent
domain provisions in this state (a question
we n"cd not reach in this case), we find it
difficult to square this analysis of burdens
of proof with the ruling upon which the
trial court based its decision—that the con-
demnor is under a burden of demonstrating
ab initio its consideration of alternative
routes and of justifying tbe ultimate route
selected. The mandate of a prima facie
showing of "necessity,” even in Montana,
has been held to require only a showing
that the particular property taken is "rea-
sonably requisite and proper for the ac-
complishment of the purpose for which it
is sought."58 Notwithstanding the diffi-
culty involved in reconciling these posi-
tions, or Montana case law, we arc per-
suaded that no such burden of proof as
vas imposed by the trial court was ever in-
tended to apply to proceedings under a
declaration of taking in this state.

The final touchstone leading us to the
conclusion that AS  09.55.420-09.55.450
were clearly intended to authorize a more
summary and less judicially dependent ex-
ercise of the power of eminent domain is
found in the original act under which the
declaration of taking proceeding was au-
thorized.

Sections | through 8 of chapter 90, SLA
1953, authorized the use of a declaration of
taking as a special supplemental proceeding
"to provide for obtaining possession of
lands taken for public highway purposes by
eminent domain.” Prior to 1953 no such
proceeding was recognized under Alaskan
law. Although now no longer limited to
public highway purposes, the stale being
authorized to use the proceeding for any

271, five 7 Kev. Code* Mmit.1017, 5» 03 0001

cl *i. (11)01)

20. Stalr Highiraii r. CroMiruS'hscn

Coo 115 Moul 231, 400 124 203 281
5); arrant, Stale Highnay Conun'n I,

tost Cano Co. 112 Mont. 231 I 3 T

277 270 (1063) Stalr rx ret, |

pistrict court, 00 Mont. 101 300 P, 01(1
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purpose for which the right of eminent do-
main may be exercised,*** the original 1953
Act is otherwise in almost every respect
identical to the present provisions. The
1953 Act, however, contained a severability
clause which specifically provided in addi-
tion that

[a]!l laws or portions of laws inconsist-
ent with the policy and provis;ons of this
Act are hereby repealed to the extent of
such inconsistency in their application to
the declaration of taking procedure au-
thorized by this Act.30

This provision, though not incorporated
in the original 1962 codification of the
Alaska Code of Civil Procedure,3* not only
clearly reflects a legislative recognition of
the substantive difference between the use
of this special power and that of eminent
domain in general, but it also evidences iu
its express repealer language an intent that
the exercise of this power should not he
restricted by limitations, otherwise applica-
ble to eminent domain, which arc inconsist
cut with the policies of immediate vestituro
of title and the limited power of the court
to divest such title once acquired (as is re-
flected in the present AS 09.55.460 noted
supra). A judicial recognition of these
policies appears at least by implication in
our opinion in Hridges.

[5,60 After consideration of the fore-
going, we arc of the opinion that in pro
ccedings in eminent domain by way of a
declaration of taking under AS 09.55.420-
09,55.-150, the court is without authority, ei-
ther by virtue of the express mandate of

29. We nolo 11.al tho historical development
of those J)rovmons reflects the adoption of
incrongsinidy lens restrictive limitations on_tho
use of this power. Bee 8 1, eh. 90, SLA
1953 (use by the Territory for puhttc highway
Purposes; g L ch. 13K SLA" 1955 (use hy
he Territory "for auy purpose for which tho
Territory Is"authorized the power of eminent
domain™). 8 16, eh. 110. StA 1039
(extending the use of the declaration to the
state Bu lic ut|I|t){ and school districts) ;
88 13.10-13.83, ch. 101, SI.A 1002 Sextendmg
the power to first-class cities); 8 2. eh. 122
SILA" 1000 (adoptmg5 tho language presently
appearing in” AS 09.53.420).
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AS 09.55.460(b) or by implication front the
legislative history and policy evidenced in
AS 09.55.440, to review the question of the
necessity of a particular taking absent a
clear showing of fraud, bad faith, arbitrar-
iness or an abuse of discretion in exercise
of the power of condemnation by the con-
demning authority. Once an authorized
public use for the taking is established by
the condemnor, and statutory and proce-
dural ~ requirements  are  otherwise
satisfied,3* that the particular taking is
reasonably requisite to the realization of
that use shall be presumed. Notwithstand-
ing such provisions as AS 09.55.270(2),
judicial inquiry into such necessity or the
condemnor's determinations with respect
thereto is not appropriate unless and until
the condemnee has presented clear and
convincing evidence that the condemnor
has acted in had faith or so capriciously
and arbitrarily as to indicate the absence
of any reasonable determining principle.

[7.80 In this case it is clear that the
use intended is public and statutorily au-
thorized.  Petitioners have, moreover,
presented unrchuttcd evidence to the effect
that the design and construction criteria
for the pipeline arc most feasibly satisfied
by the route across the property of re-
spondent. The fact that some other avail-
able routing might suffice or even he more
desirable in some respects is not sufficient
in this case to raise a proper defense to the
declaration of taking.  Consequently, it
cannot he said that petitioner is under any
duty to initially submit evidence that it has
considered such alternate routing; tinr can

30. .Section 7. eli. Hi), SI.A 1933.
3L Sections 13.10-13.23, €l. 101, Sl,a 10152

2. If 1k clear, for example, tliftt 1litx failure
of n _declaration of tailing to satisfy the
specific requirements of AS 09.63.430 would
constitute a proger defense to tim condemna-
tion. Bee Note 3 supra It Is nlxo manifest
tutt a taking may properly be challenged on
the ground ‘that “the condemnor's_action i
not in compliance with such specific restric-
tions on the exorcise of the power ns ma¥ ap-
?ear_ in the commissioner's delegation of au-
hority or the lease itself.
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tlie failure to make such showing under
the circumstances justify a finding of arbi-
trariness or an abuse of discretion. Only
specific .allegations of fraud, bad faith, or
sonic gross atitise of discretion in locating
the pipeline can raise issues sufficient to
permit judicial review of the necessity of
the taking.33 No such allegations have
been made herein. The determination of
the location of the pipeline must therefore
be left to the agency charged with carrying
out its completion.3*

The order of the superior court is vacat-
ed and the case is remanded for further
proceedings in conformity with this opin-
jon.

Vacated and remanded.

BOOCIEVER,J., not participating.

Lionel KIMBLE, Appellant,
V.
STATE of Alaska, Appellee.
No. 2207.

Supreme Court of Alaska,
Aug. 22. 1975,

Defendant was convicted in Superior
Court, Fourth Judicial District, Everett \V.
Hepp, Gerald J. Van Mooinisscn, and W ar-
ren W. Taylor, JJ., for armed robbery and
be appealed. The Supreme Court, Rabin-
owitz, C. J., held that even though indict-
ment referred to two separate statutory
provisions pertaining to robbery and use of
firearms during commission of certain
crimes, since trial court’s instructions
presented ease to jury as one involving
solely an armed robbery prosecution, any

33, No iluitl(uii:e on constitutional grouudx
has been raised in this ease and we do not

error in framing the allegedly duplicitous
indictment was harmless; that accidental
pretrial confrontations between defendant
and robbery victim did not violate due
process where evidence indicated that vic-
tim's courtroom identification had an inde-
pendent origin; that there is no right to
counsel at photographic displays; and that
fact that there were no persons of defend-
ant's race on the venire of jurors did not
establish purposeful and systematic cxclu
sion of an identifiable portion of the com-
munity.

Affirmed.

L Indictment mid Information ©=>125(1)

The rationale underlying the rule pro-
hibiting duplicitous indictments is to give
notice to the defendant of exactly what
charges he must defend against and to
avoid the consequences of the inability of
the jury to indicate which way they arc
voting on each of the charges.

2. Criminal Law C=>IIG7(<)

Where indictment on which defendant
was tried referred to two separate Statuto-
ry provisions pertaining to robbery and use
of firearms during Ihc commission of cer-
tain crimes, hut trial court's instructions
presented case to the jury as one involving
solely an armed robbery prosecutio., any
error iu framing of allegedly duplicitous
indictment was harmless. AS 11.15.2-10,
11.15.295; Rules of Criminal Procedure,
rule 8(a).

3. Indictment and Information ©=>144.1(1)

Proper remedy for duplicitous indict-
ment is not to dismiss it but lo compel the
State to elect the ellligcs on which it
wishes to proceed.

-L Constitutional l.aw ©=>2GG(3)

When a pretrial confrontation is pure-
ly accidental and is not prearranged hy the
State, court will not ordinarily inquire into

34. Are MIllininn r. Trpatironliiimlai  Can

rijtc hini curt., 89 |-.Slipi*. 185, 488-80
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1 Wl THE SENATE BY CROFT
i Y SENATE BILL NO. 546
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
. ' - NINTH LEGISLATURE - SECOND SESSION
A BILL -
% .
6 For an. Act entitled: "An Act relating to the power of eminent domain."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

"8 * Section 1. AS 09.55-430 is amended by adding a new paragraph to read:
0 (7) a statement that the property is taken by necessity
0 , for a project located in a manner which is most compatible with the
il greatest public good and the least private injury.
2 * Sec. 2. AS 09.55.450(a) 13 amended to read:
H3 (a) Upon the filing of the declaration of taking and the deposit
U of the estimated compensation, che court may, upon motion, fix the
45 time during which and the terms upon which the parties iIn possession
16 are- required to surrender possession to the Hetioloner. However, the
u right of entry shall not be granted the pLaintiff until after Mw
1% heftring of any -abj .eHj-n-t& the doolaratd“ii of taking m-nla. by friite
defendant the running of the time for the defendant to file an ob-
o t@» HNVETT af-frr M4 _awy otojecrji'lb* -/0 '/+*z dic/or*-}-i'an
# jection to the declaration of taking? Whesre the pzl’/rZ.S)/tu[[r]] pL(J)?se/sosu?n nl
4 {TIThdTvtUS Ahy part of the award aml remains in possession, the courul
2 rady fix a reasonable rental for the premises to be paid by that party
23 tbh the plaintiff during such possession.
H mSec. 3- AS 09.55.460(b) 1is amended to read: o \
2 "oe (b) The plaintiff may not be divested of a titlefacquired except
,% .lwhere the court finds that the property was not taken by m;uac0lfiy for a
“public usete- BEBAEOT in n mannni irom AbLY wifed Hr:
2 good-and tha laact . In the event of that finding, the

X %
- ¢ourt shall enter the judgment necessary to (1) compensate the persons

o ) 1 SB 546
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March 23, 1976

The Honorable Terry Gardiner
Chairman, House Judiciary Committee
Aiaska House of Representatives
Pouch V, State Capital

Juneau, Alaska 99811

RE: Eminent Domain Bill (SB 576)
Dear Mr. Gardiner:

I understand that your committee has before it a bill
which was originally introduced by Senator Croft to change
the standards of judicial review and what a condemnor must
prove in order to exercise a declaration of taking. The
bill as 1 understand it is an outgrowth of a case decided
by the Alaska Supreme Court entitled ARCO Pipeline Co., et
al. v. 3.60 acres, et al. As the attorney for the condemnor
in that case 1 would like to point out some of the factors
which 1 find would be a great detriment to the condemnor
and the people of this State if the bill becomes law.

As a matter of background the present Alaska Declaratory
Judgment Act is modeled upon the federal Declaratory Judgment
Act. Until the trial court®s decision in the ARCO Pipeline
case, the federal rule, which was enunciated by the Alaska
Supreme Court in that case, had been applied by the Alaska
courts. In other words, the Alaska Supreme Court merely
followed the federal rule which had been in existence for
years and in Alaska since the Declaration of Taking Act was
first enacted in 1953. In other words, the Supreme Court
merely adopted the generally accepted federal rule which
still permitted the court judicial review to determine If
proper action had been exercised by the condemning authority
but did not allow the court to determine where and how a
project should be built, which is not the function of the
court.



The Honorable Terry Gardiner
March 23, 1976
Page Two

In my opinion, if the Croft bill had been law, this
state would not have seen a pipeline constructed by 1977
because of the delays and perhaps complete frustration of being
unable to find the parcels which a judge deemed suitable
for the routing depending upon the judge involved. The bill
would have caused additional costs in project design,
attorney"s fees, trial time, administrative costs and,
finally and most important, would probably require the
condemning authority to pay more for the property in excess
of the just compensation in order to avoid legai entanglements.
In short, the bill could be a way of judicial blackmail to
achieve more than the just compensation.

The ARCO Pipeline case in itself is illustrative of the
delay. The condemnor attempted for almost four years prior
to negotial; a settlement, but it ended up with the condemnee
requesting the absurd sum of over $20,000.00 plus other
stipulations for a 3.6 acre, 100 ft. (plus temporary con-—
struction easement) across the 80 acre homestead, which 1is not
being used by the homesteader for any other use than a personal
residence, 1in an area where the property is selling for a few
hundred dollars an acre, and the condemnee asked for $1,500.00
an acre, but wanted other damages. On July 15, 1974, the
condemnor filed its declaration of taking. Hearings were held
on September 20 and November 1 on the necessity. A decision
was finally entered on December 24, and a petition for review
was filed with the Supreme Court. Fortunately, the Supreme
Court granted a petition for review because of the public
Importance of the pipeline and rendered the decision on
August 1, 1975, reversing the trial court. The Supreme Court's
decision cannot be viewed as an unjust result under the circum—
stances where the landowner says build the project over the
neighbor®s property and leave me alone, an attltute which
Ignores the fact that the neighbor might object.

Since most other projects such as utility right-of-way,
highways, buildings and other projects are not so monumental to
require a quick action by the courts, it can be seen that a
condemnation which took over one year of being expedited
through the courts would conceivably be further delayed if an
appeal were taken through the normal route. At the present
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time 1 am involved in several matters on appeal, and one of
them has been on appeal since May of 1975 without a record
being prepared, and there will probably be an additional
period of time of up to one year for the required briefing,
oral argument and decision of the Supreme Court. In other
words, the delay and frustration of the project could extend
for over two years, and you undoubtedly know what a delay in
construction costs means to a project. In short, a $2,000.00
easement which must be obtained in court could hold up a
$1,000,000.00 project and add another 10-20# to that project
until the easement is obtained. The condemnor either has to
pay .greatly inflated price (jJudicial blackmail), redesign
the project (and go through the same procedure again) or
wait to determine what would happen in court. Furthermore,
if the condemnor pays one landowner more during negotiations,
then word spreads sc that all condemnees want more. Because
the Croft bill would require the court uo make findings, the
Supreme Court may be bound by such findings if not clearly
"erroneous"” and that project site would have to be abandoned
because the trial court as judge, jury, planner, designer,
engineer and economist so determined that another site might
be better.

In the ARCO Pipeline case, the condemnee"s basic objection
to the pipeline was the routing. The condemnee stated that
it should go around his property and drew a couple of pencil
lines on a map to show to the court how this routing could be
accomplished on someone else®s property. In the ARCO Pipeline
case the condemnee did not offer any expert testimony or show
why the pencil line was better from an economic, soils,
terrain, contours, planning, ecology, design, engineering,
costs or other matters which a well-planned project would ha Te
to take into account. In other words, he made no offer to nor
did he show the project was more feasible.

The trial court considered that this mere pencil line was
in effect an "alternate route"™ and stated that the condemnor
must offer "convincing evidence... to show that they have at
least considered the alternative routing...and give cogent
reasons for their alternate selection". In other words, the
condemnor had to have prescience to visualize what every
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possible conde.Tinee might come up with over the 800 miles of
pipeline, and to prove to the court wny this imaginary alter—
nate route should not be selected. As an engineer stated in
one case, it is oossible ~o0 build a pipeline up the side of
the Empire State Building if one has the money to pay. So,
the question in almost every condemnation case is not whether
the project can be built at all on the particular parcel, but
what is the more feasible route or site, a decision best deter—
mined by the agency and not a court. In the ARCO Pipeline
case, based on the additional length as shown by the pencil
line, the total construction cost of the proposed alternate
pencil routing was estimated at $192,500.00. In other words,
if the condemnor had not sh”wn to the court®s satisfaction
(the court being a planner, designer, engineer, etc.) under
the Croft bill that the alternate routing was perhaps not
feasible, then the court could deny the taking. You might
argue that the court would not do such a ridiculous thing

when an casement valued at hundreds of dollars an acre would
necessitate a completely new redesign at a tremendous extra
cost, but this is exactly what the trial court did in one
actual case. You and your committee might ask yourself what
would happen to every other project in the State of Alaska,
once it is known that the means are at hand to frustrate a
legitimate public purpose by adding a test for no reason

other than the ruling in the ARCO Pipeline case 1is not under—
stood.

The only purpose of a declaration of taking is to give
immediate title to the property so that the work can proceed. A
declaration of taking is premised on the idea that the condemnor
has exercised and will exercise 1ts best judgment in selecting
the route and performing the necessary design and engineering.

If the courts and condemnees are going to select the sites and
how a project is to be built, 1 think the citizens of this
state are entitled to a protest.

I should like to emphasize that 1 do not have any prospects
in the future of representing any condemnors, and that my prac-—
tice will Dbe again limited to that of representing condemnees.

I can assure you as an attorney representing condemnees that
if the present bill passes which emasculates the Declaration of
Taking Act, you can be assured that many condemnees will not
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surrender their property without going through the Supreme
Court, unless as you may expect, they receive a considerable
premium over and above the fair market value and just compen—
sation for the privilege of the State having to avoid eeeheir
challenge to the declaration of taking procedure so tnc "
the project can be built. Since the State must pay the
condemnees actual costs under some circumstances such as
when the jury some two years later in these inflationary
times finds the property was 10% more (the condemnee

asking for 100% or more) than the just compensation the
entire cost through appeal could be added to the project
cost.

In conclusion, the bill if passed would only frustrate
legitimate public projects, would greatly delay the
acquisition of property necessary for projects, would require
the State and other condemnors to expend a great deal of
money 1in attempting to meet frivolous objections, would
probably require from time to time a complete project to be
rerouted at considerable cost and would surely add to the
land acquisition costs. In short, the bill is merely
going to add to the great cost of public works and public
utilities. You must ask who 1is being protected by the bill,
the lawyers and their clients, or the general public.

I would request that you review this bill carefully
because this bill will mean that a condemnor in effect no
longer has a declaration of taking procedure to the detriment
of the general public which undoubtedly desires a project
being commenced as soon as possible at the least expense.

KLW/dd
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IK THE SENATE BY CROFT
SENATE BILL NO. 546
IN THE LEGISLATURE OF THE STATE OF ALASKA
o | . NINTH LEGISLATURE - SECOND SESSION
A BILL
For an. Act entitled: "An Act relating to the power of eminent domain."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09-55*730 is amended by adding a new paragraph to read:

(7) a statement that the property is taken by necessity

, for a project located in a manner which is most compatible with the

greatest public good and the least private injury.

* Sec. 2. AS 09.55.750(a) is amended to read:

(@ Upon the filing of the declaration of taking and the deposit
of the estimated compensation, the court may, upon motion, fix the
time during which and the terms upon which the parties in possession
are required to surrender possession to the petitioner. However, the
right of entry shall not be granted the plaintiff until after
hearing .of any obj .“Hbor-fco the dee Inratian of taking nv..i» by-Mre

defem-iant-i o9 the running of the time for the defendant to file an ob-

tor Un+lHd o +hil htw** on any oJoJec”/on e dttlortiion

jection to the declaration of taking! Where the party in possesSIUH s
it Sn +ht «//oU*4 Dby /ato.

v/IthdraWS Any part 0l the award and remains in possession, tne court

may FTix a reasonable rental for the premises to be paid by that party

to the plaintiff during such possession.

9 Sec. 3. AS 09.55*"160(b) is amended to read: non

v on
(b) The plaintiff may not be divested of a titleYacqulred except

where the court finds that the property was not taken by item:on Iby for a

public useyv rnmmonc "in nlmannow /.mat.nfr m.t"UC

- =ourt Shall enter the judgment necessary to (1) compensate the persons
mh ( 1 SB 576
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CLIFFORD J. GROH

RONALD G. BENKERT TELEPHONES
SECURITY TITLE AND TRUST BUILDING

KARL L. WALTER, JR. -907) 272-6<7<
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JAMES T. ROBiNSON Anckord”e. Alasbci 99501

OAVID G. SHAFTEL
MIChaEL W. PRICE
KNEELAND L.TAYLOR

March 23, 1976

The Honorable Terry Gardiner
Chairman, House Judiciary Committee
Alaska House of Representatives
Pouch V, State Capital

Juneau, Alaska 99811

RE: Eminent Domain Bill (SB 576)

Dear Mr. Gardiner:

I understand that your committee has before it a bill
which was originally introduced by Senator Croft to change
the standards of judicial review and what a condemnor must
prove in order to exercise a declaration of taking. The
bill as 1 understand it is an outgrowth of a case decided
by the Alaska Supreme Court entitled ARCO Pipeline Co., et

al. v. 3.60 acres, et al. As the attorney for the condemnor
in that case | would like to point out some of the factors
which I find would be a great detriment to the condemnor

and the people of this State if the bill becomes law.

As a matter of background the present Alaska Declaratory
Judgment Act is modeled upon the federal Declaratory Judgment
Act. Until the trial court®s decision in the ARCO Pipeline
case-, the federal rule, which was enunciated by the Alaska
Supreme Court in that cr had been applied by the Alaska
courts. In other words he Alaska Supreme Court merely
followed the federal rr which had been in existence for
years and in Alaska sire. ; the Declaration of Taking Act was
first enacted in 1953. In other words, the Supreme Court
merely adopted the generally accepted federal rule which
still permitted the court judicial review to determine if
proper action had been exercised by the condemning authority
but did not allow the court to determine where and how a
project should be built, which is not the function of the
court.
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In my opinion, if the Croft bill had been law, this
state would not have seen a pipeline constructed by 1977
because of the delays and perhaps complete frustration of being
unable to find the parcels which a judge deemed suitable
for the routing depending upon the judge involved. The bill
would have caused additional costs 1in project design,
attorney"s fees, trial time, administrative costs and,
finally and most important, would probably require the
condemning authority to pay more for the property 1in excess
of the just compensation in order to avoid legal entanglements.
In short, the bill could be a way of judicial blackmail to
achieve more than the just compensation.

The ARCO Pipeline case in Itself is illustrative of the
delay. The condemnor attempted for almost four years prior
to negotiate a settlement, but it ended up with the condemnee
requesting the absurd sum of over $20,000.00 plus other
stipulations for a 3.6 acre, 100 ft. (plus temporary con—
struction easement) across the 80 acre homestead, which is not
being used by the homesteader for any other use than a personal
residence, in an area where the property 1is selling for a few
hundred dollars an acre, and the condemnee asked for $1,500.00
an acre, but wanted other damages. On July 15, 1971, the
condemnor filed Its declaratioi of taking. Hearings were held
on September 20 and November 1 on the necessity. A decision
was finally entered on December 2*1, and a petition for review
was fTiled with the Supreme Court. Fortunately, the Supreme
Court granted a petition for review because of the public
Importance of the pipeline and rendered the decision on
August 1, 1975, reversing the trial cou”t. The Supreme Court"s
decision cannot be viewed as an unjust result under the circum—
stances where the landowner says build the project over the
neighbor®s property and leave me alone, an attltute which
ignores the fact that the neighbor might object.

Since most other projects such as utility right-of-way,
highways, buildings and other projects are not so monumental to
require a quick action by the courts, It can be seen that a
condemnation which took over one year of being expedited
through the courts would conceivably bo further delayed if an
appeal were taken through the normal route. At the present
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time I am involved in several matters on appeal, and one of
them has been on appeal since May of 1975 witheut a record
being prepared, and there will probably be an additional
period of time of up to one year for the required briefing,
oral argument and decision of the Supreme Court. In other
words, the delay and frustration of the project could extend
for over two years, and you undoubtedly lenow what a delay in
construction costs means to a project. In short, a $2,000.QC
easement which must be obtained in court could hold up a
$1,000,000, OC project and add another 10-205? to that project
until the easement 1is obtained. The condemnor either has to
pay a greatly inflated price (judicial blackmail), redesign
the project (and go through the same procedure again) or
wait to determine what would happen in court. Furthermore,
if the condemnor pays one landowner more during negotiations,
then word spreads so that all condemnees want more. Because
the Croft bill would require the court to make findings, the
Supreme Court may be bound by such findings if not clearly
"erroneous™ and that project site would have to be abandoned
because the trial court as judge, jury, planner, designer,
engineer and economist so determined that, another site might
be better.

In the ARCO Pipeline case, the condemnee?s basic objection
to the pipeline was the routing. The condemnee stated that
it should go around his property and drew a couple of pencil
lines on a map to show to the court how this routing could be
accompli shed on someone else ™ property. In the ARCO Pipeline
case the condemnee did not offer any expert testimony or show
why the pencil line was better from an economic, soils,
terrain, contours, planning, ecology, design, engineering,
costs or other matters which a well-planned project would have
to take Into account. In other words, he made no offer to nor
did he show the project was mor*. feasible.

The trial court considered that this mere pencil line was
in effect an "alternate route"™ and stated that the condemnor
must offer "convincing evidence... to show that they have at
least considered the alternative routing...and give cogent
reasons Tfor their alternate selection". In other words, the
condemnor had to have prescience to visualize what every
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possible condemnee might come up with over the 8C0O miles of
pipeline, and to prove to the court why this imaginary alter—
nate route should not be selected. As an engineer stated 1in
one case, it is possible to build a pipeline up the side of
the Empire State Building if one has the money to pay. So,
the question in almost every condemnation case is not whether
the project can be built at all on the particular parcel, but
what is the more feasible route or site, a decision best deter—
mined by the agency and not a court. In the ARCO Pipeline
case, based on the additional length as shown by the pencil
line, the total construction cost of the proposed alternate
pencil routing was estimated at $192,500.00. In other words,
if the condemnor had not shown to the court®"s satisfaction
(the court being a planner, designer, engineer, etc.) under
the Croft bill that the alternate routing was perhaps not
feasible, then the court could deny the taki\g. You might
argue that the court would not do such a ridiculous thing

when an easement valued at hundreds of dollars an acre would
necessitate a completely new redesign at a tremendous extra
cost, but this is exactly what the trial court did in one
actual case. You and your committee might ask yourself what
would happen to every other project in the State of Alaska,
once it is known that the means are at hand tofrustrate a
legitimate public purpose by adding a test forno reason

other than the ruling in the ARCO Pipeline case is not under—
stood.

The only purpose of a declaration of taking is to give
Immediate title to the property so that the work can proceed. A
declaration of taking is premised on the idea that the condemnor
has exercised and will exercise 1its best judgment in selecting
the route and performing the necessary design and engineering.

If the courts and condemnees are going to select the sites and
how a project is to be built, | think the citizens of this
state are entitled to a protest.

I should like to emphasize that 1 do not have any prospects
in the future of representing any condemnors, and that my prac—
tice will be again limited to that of representing condemnees.

I can assure you as an attorney representing condemnees that
if the present bill passes which emasculates the Declaration of
Taking Act, you can be assured that many condemnees will not
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surrender their property without going through the Supreme
Court, unless as you may expect, they receive a considerable
premium over and above the fair market value and just compen—
sation for the privilege of the State having to avoid their
challenge to the declaration of taking procedure so that

the project can be built. Since the State must pay the
condemnees actual costs under some circumstances such as
when the jury some two years Jlater in these inflationary
times Tfinds the property wasl0% more(the condemnee

askinr for 100% or more) than the just compensation the
entire cost through appeal could be added to the project
cost.

In conclusion, the bill if passed would only frustrate
legitimate public projects, would greatly delay the
acquisition of property necessary for projects, would require
the State and other condemnors to expend a great deal of
money 1in attempting to meet frivolous objections, would
probably require from time to time a complete project to be
rerouted at considerable cost and would surely add to the

land acquisition costs. In short, the bill 1is merely

going to add to the great cost of public works and public
utilities. You must ask whois being protected by thebill,
the lawyers and their clients, or the general public.

I would request that you review this bill carefully
because this bill will mean that a condemnor in effect no
longer has a declaration of taking procedure to the detriment
of the general public which undoubtedly desires a project
being commenced as soon as possible at the least expense.

KLW/dd






"An Act relating to parties entitled to injunctive relief.”

COMMITTEE REPORT

3/15/75
HOUSE
Mr.Speaker: Date 1
JUDICIARY SB 575 am
The Committee on has had
under consideration. A Majority of the members of the Committee
\7

C drecommends it DO PASS

( drecommends it DO NOT PASS

( drecommends it DO PASS WITH ATTACHED AMENDMENT (S)
( drecommends it BE REPLACED WITH CSFOR AND THAT
CS FOR DO PASS

( ) "and"™ recommends it BE REFERRED TO THE

COMM ITTEE
( ) repor ts it back WITHOUT RECOMMENDATION
( ) "other”

Members signing the Majority repor t:

i (v - Jlrc
rl
¢ - A

Members NOT concurring in the Majority report
recommend s :
recommends:
recommend s :
recommend s :
recomme nds :

Chairman
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WILTWCD O. STUMP w> CLARK 9TUMP

Stu mF!:) & Stump
» ATTDRNEYS-AT-LAW
314*317 COMMtHCIAL BUILDINO
mOX '693
KCTCHIKAN, ALASKA 99901
PHQON'. 329-4131

January 7, 1976

Mr. Robert H. Ziegler, Sr.
Ziegler, Ziegler & Cloudy
P. 0. Box 979

Ketchikan, Alaska 99901

Re: Request for Legislative Action
Dear Bob:
By the time you receive this you should be Juneau attending

to legislation for the State of Alaska.

I would appreciate it if you would give consideration to the
following request: I note that in Alaska Statute Title 09-720.230
as it relates to injunctions, there appears within the context

of these statutes, the following:

"When it appears that (1) the plaintiff is
entitled to the relief demanded, and the
relief or any part of it includes restraining
the commission or continuance of some act,
the commission or continuance of which during
the litigation would produce injury to the
plaintiff; or (2) the defendant 1is doing, or
threatens or is about to do-, or is procuring
or suffering to be done some act in violation
of the plaintiff®s rights concerning the
subject of the action and tending to render the
Judgment ineffectual; or (3) the defendant
threatens or is about to remove or dispose of
his property or a part of it with intent to
delay or defraud his creditors, an injunction
may be allowed tu restrain such act, removal,
or disposition."”

I certainly believe that the reference to plaintiff and defendant
therein should be deleted, as certainly, and | am sure you are
quite aware of this, there are instances where the defendant

at times moves for injunctive relief and should not be precluded
from so doing merely because the statute states that the plain—
tiff has to be the moving party.
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I would therefore respectfully request that this statute be
amended to delete reference to plaintiff and defendant, and
interpose the word ™arty”, o.””such other word as would not
directly make reference to the persons as either plaintiff
or defendant.

Thank you for your courtesy in this matter, Bob, and may you
have a most successful legislative session.
Very truly youis
STUMP & STUMP
By 1
W. Clark Stump

WCS:Ju
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Stump & Stump
ATTDRNEYS-AT-LAW
313 NATIONAL BANK OF ALASKA BUILDING
P. O BOX 2693
KETCHIKAN, ALASKA 99901
Phone 225-4131

February 4, 1976

Hon. Robert H. Ziegler, Sr.
Senator - Alaska State Legislature
Pouch V

Juneau, Alaska 998]1

RE: AS 09**10.230

Dear Bob:

Thanks for your letter of February , 1976 relative to
my suggestion on the amendment of AS 09. *10.230.

In answer to your inquiry, as you no doubt know from your
long and valued career as an attorney, anv party to a law—
suit has the right to move for injunctive relief; i.e.
plaintiff or defendant. The way AS 09**10.230 was worded
only the "plaintiff" had the right to secure such relief.
Your amendment would allow ™"both" parties to secure such
relief; 1i1.e. plaintiff or defendant.

I find the application of this statute most used in

domestic relation type cases; 1i.e. husband files for

divorce, and his wife the defendant, seeks injunctive

relief to enjoin the plaintiff from disposing of the

family assets pending the final outcome of the case. Of
course this is only one example, however, it is illustrative.
Thank you for your consideration on my suggestion.

Very truly yours,

STUMP & STUMP

BY: i iEftofc.
W. @ark Stump

WCS:s






"An Act relating to theft of telecommunication service."

COMMITTEE REPORT

/7?
HOUSE
Mr . Speaker : Date Z iaulLl0oC
| |
The Comm ittee on has had
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recomrnend$ it DO
recomrnends it DO

()
()
() recommends it DO
()

AND THAT

recommends it BE PLACED WITH CS FOR
CS FOR DO PASS
() "and" recommends it BE REFERRED TO THE
COMM ITTEE

() reports it back WITHOUT RECOMMENDATION

f ) "other™

Members signing the Major ity report:

Members NOT concurring in the Majority report:
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JUNEAU ALASKA

March 17, 1976

MEMORANDUM

TO: Representative Terry Gardiner
Chairman, House Judiciary Committee

FROM: Representative Bob Bradley
Chairman, House Commerce Committee

SUBJECT: Senate Bill No. 592
Attached is sane backup material on Senate Bill No. 592, relating to the

theft of telecommunications which was passed out of the Comerce Carmittee
and referred to Judiciary.
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§ 165.07 PENAL LAW Part 3

Practice Commentaries
by Amold D. llechtvian

This section is sup_BIementary to eprior pTOviaion.Tend«r,

one who steals tangible pro ertgoconmstlng of "secret scien-

tific material” (defined in § 155. [E%]% guilty of grand larceny
in the third degree (8 155.30[31). The latter crime applies to
one who, for example, steals a document reciting a secret sci-
entifi. ‘onnula. It does not, however, embrace one who with
the sar,. elarcenous intent photographs or copies such a docu-
ment, since such conduct docs not constitute a taking of prop-
ertios so as to constitute larceny (8 155.05[1]). The instant
section plugs the indicated gap with the crime of "unlawful
use 0f secret scientific material," which, like the larceny of-
fense (§ 155.30), is graded a class E felony.

§ 16510 Repealed. L.19G1), ¢. 115, § 4, off. on 120th day
after Mar. 25. If)G!)

Ili'torlcnl Nntn

Section, which related to theft of added J«1)%r> c. 11*30; amended J.
services and definitions of lernn, was  1fit«7, c. TUIl, 5154

§16515 Theft of services

A person is guilty of the ft of services when:

1. He obtains or attempts to obtain a service, or induces
or attempts to induce the supplier of a rendered service to
agree to payment therefor on ft credit basis, by the use of
a credit card which he knows to be stolen.

2. With intent to avoid payment for restaurant services
rendered, or for services rendered to him as a transient
guest i a hotel, motel, inn, tourist cabin, rooming house
or comparable establishment, he avoids or attempts to avoid
such payment by unjustifiable failure or refusal to pay, by
stealth, or by any misrepresentation of fact which he knows
to bo false. A person who fails or tefuses to pay for such
services is presumed to have intended to avoid payment
therefor; or

3. With intent to obtain railroad, subway, bus, air, taxi
or any other public transportation service without payment
of the lawful charge therefor, or to avoid payment of tho
law'ul charge for such transportation service which has

IneVe; 238 6111
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Fart 3 THKFT—OTHER OFFENSES  § 165.15

been rendered to him, he obtains or attempts to obtain such
screice or avoids or attempts to avoid payment therefor
by force, intimidation zi t% deceptionor mechamclal
tampering, or yunjus‘uﬁa ailure or refuse to prtiy;* 'or-

4, With intent to avoid payment by himself or another
person of the lawful charge for any telecommunications
service, he obtains or attempts to obtain such service or
avoids or attempts to avoid payment therefor by himself
or another person by means of (a) tampering or making
connection with tho equipment of the supplier, whether by
mechanical, electrical, acoustical or other means, or (b)
any misrepresentation of fact which he knows to be false,
or (c) any other artifice, trick, deception, code or device;
or

5. With intent to avoid payment by himself or another
person for a prospective or already rendered service the
charge or compensation for which is measured by a meter
or other mechanical device, he tampers with such device
or with oilier equipment related thereto, or in any manner
attempts to prevent the meter or device from performing
its measuring function, without the consent of the supplier
of the service. A person who tampers with such a device
0i equipment without the consent of tho supplier of tho
service is presumed to do so with intent to avoid, or to
enable another to avoid, payment for the service involved;
or

G With intent to ?btam without the consent of the sup-
pI|er thereor, gas, eectrlut Water, steam or tee hone
ervme he tamipers with ﬁ eckmgment emg to syp-
or to prevent the SUP of Such service ither to the
ommumty in general or to"particular premises; or

7. Obtaining or having control over labor in the employ
of another person, or of business, commercial or industrial
equipment or facilities of another person, knowing that he
Is not entitled to the use thereof, and with intent to de-
rive a commercial or other substantial benefit for himself
or a third person, he uses or diverts to the use of himself
or a third person such labor, equipment or facilities.

Theft of services is a class A misdemeanor.
L.19G5, ¢. 1030; amended LI£i67, c. 701, § 25; L.19GO, C. 115, § 5.

25

eto avoid payment of the
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§ 165.15

PENAL LAW

Part 3

Hirtorlcal Note

1969 Amcni'ment, Srixl. 1, L.iniifl.
p. 1. ( 5. off. hi: i2(ith limy iifft®r
Mnr. 25, 10dP. nddod subd. 1. It do-
rived from former solid. 1. repented
L.1909. C 115.55. .

1367 Amendment. SitIMI. 2. L.1007,
c. 701. 5 25, off. Sept. 1. 10(17. milled
Fcntence beginning "A person wlm
fulls.”

Sutid, 5. 1.10H7. p. 701 5 25. off.
Sept. 1, 10(17, omitted"provided liy
the supplier ifthe service"following
"mechanical device.’'1

Siilkl. (. L.10(17, p. Till. K 25, eff.
Sept. 1 10(17, omitted "of the supplier
thereof” following "cipiipment.”

Derivation. Snbil. 1. New.

Snbd 2 Venal lLaw 1000. 5 025.
milled 1.1025, C -.05 nmemled L. 10511
C.570; L.10r.5. c. lliO.

SuM. 5. Venal Law VKO. 5 IOftn.

1000-h.  Section 1000, amended L.
10(7, c. 550; 1.,1057. p. S25, was from

Venal <%i|i' 1**1, 5 4211 L.
IMMI. c. 45*%. 51. Sk lion >«»-1i, mitt-
cd L.1007,. c-884, uiuciulcd L.10M, C

tOft*: * ™ VA o

Solid. 4. Venal Law WWw, K 0117,
1205-e. Section %7 lidded L.IOfil, P.
MS. Section )20:«-c. added Mold. e.
i'7. amended L.1041, c. KN3; L.1055,
C 4717.

Siilsl. 5. Venal l.aw 10(10. (S 1451
1451-11, 1452. 1452-n. Section 1451
was from Venal rode |[ISSI, 5 del,
amended L.1SSS, c. 210, 5 1; L.1M12,
c. (02, S1; r.1S)I2, p. dOO. 5 1; L.
IK#A p. (102, 5 1; L.VHKI, P. 550. 5 1;
LIwOO, c. 455, K 1. Section 1451-n
added L.102(4 e K40. Section 1152
was from Venal Code 1SS1, t Cel-n,

1*19.14. c. 414.

Snixl. 0. Venal Law 1000. 55 1451,
H;“” for 1ls'""r>- m'"1 5
wn g

Subd, 7. Now.

Practice Commentaries
by Amold. P. llachliv/in

In_relation to tho former 1 -iinl Law, Uiia section is entirely
new in form and substantially new in substance.

Since "services" arc not "property,” "theft" of n service

does not constitute larceny; and, if any such conduct is to ho
roscribed, it must be by special statute. The former Penal

aw defines few offenses of that nature (sec  1%27, 9GT7,
M ill. 1432, 1432-a). It is not necessary, however, lo no lo (he
other extreme of equating services with property and of predi-
cating, wherever possible (mainly In (ho area of deception),
"theft of .service" offenses equivalent to (hose involving thefts
of properti/, or larcenies. legislation of that character would
doubtless lead to hosts of "criminal" charges of a hasically
civil nature. The instant section steers a middle course bv de-
fining seven specific offenses, most involving theft or attempt-
ed theft of certain kinds of services.

Subdivision 1, dealing with credit card offenses, was
amended in 19G0, as one phase of an extensive hill enacted for
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Part 3 THEFT—OTHER OFFENSES  § 165.15

the purpose of strengthening the Pena! Law in its applicat ion
to conduct involving theft and misuse of credit card- t L19*".
¢. 715; see practice commentary upon § 155.00;.

~ Prior to 1969. the generdl subject oF fraudulently obtain-
mF property or services by means of stolen, false of |mProp-
erly used credit cards was covered by (1) the crime of lar-
ceny (by false pretenses) in cases where property was ob-
tained; (2) the "theft of scivices" offense at. hand (§ 105.15
f1]) in cases where a service was obtained; and (3) a misde-
meanor entitled “unauthorized use of credit cards," which ap-
peared not in the Penal Law but in the General Business Law
(§ 513). The General Business Law statute, defining in rath-
er complex fashion a very broad offense or offenses embrac-
ing acquisition of botb property and services, covered ap-
proximately the same ground ns the appropriate Penal Law
statutes.

The 1969 credit card hill (L.1909, ¢. 115) did not work any
truly significant change of substance in this area hut estab-
lished a new structural formal. The rather redundant Gen-
eral Business Law section (jj 513) was repealed. The Penal
Law "theft of services” provision (§ 1G5.15[1)) was narrowed
to apply to the acquisition of services by means of "stolen”
credit cards onITy (rather than acquisition hy means of almost
any kind of defective card, as was formerly the case). And,
finally, a new Penal Law section was added  1*h.17. defin-
ing tho crime of "unlawful use of credit card," which does imt
deal with the use of stolen 01 forged, cards hut renders guilt
of @ misdemeanor one who "in the course of obtaining or af-
tempting to obtain" either "property or a service displays n
credit card which he knows to he revoked 0r cancelled.

These offenses together with various others in the larceny
and forgery areas have the following overall scope with re-
spect to a person who purchases or tittempts to purchase
Eroperty or a service by means of a credit card which he
nows to he in some wny defective for the purpose:

(1) Regardless of whether property or a service is
the subject of the purchase, and regardless of whether
the credit card is stolen or counterfeit, or whether it
lias merely been canceled or revoked, the culprit is gmltg,

. at the very least, of a class A misdemeanor (8§ 155.25,
len.irillj.” 105.17).

(2) If property is the subject of the purchase or at-
tempted purchase, the culprit has committed larceny
ami, depending upon the value of the property, rnay or »
piay not also be guilty ofﬁzf?lony 1§ 155.30).

Y
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53) If tho credit card is a stolen one. tin* cuiprit is,
un

oubtedly, also guilty of criminal possession of stolen

ropertr in fie second degree, a class E felony 1S 165.45

FZ]). n addition, if in making or attempting to make
the purchase he signs a voucher, receipt or other paper in
the name of tho card owner—as he usually would have
to do—he is also guilty of forgery in the second degree,
a class D felony ($ 170.10[1]).

(41 If the; credit card is a forged or counterfeit one,
the culprit is. ununu.itcdly, also guilty of criminal pos-
session of a forged instrument in the second degree,
aclis D felony 8] 170.2a 1.

Subdivision 2 restates 'bo proscriptions of former Penal
L : §925 hut expands the offense to include thefts and pay-
moul-uvoici.tneo of restaurant Services a- =i as of those
provided :.v hotels, inns nno the like.

~ buivi.-i Iinelm.es < .tan lolTs i Pel a! i.v.v otlel".SeS
o 10%.1 - . i but bread'.as the  r.lL crime to
encomga_ss IMProper acquisition 0F fec-avoidance of all forms
of "public transportation service" rather than of the limited
kinds specified in the former statutes.

Subdivision 4 substantially restates former pena! Law §
567 (see, also, S 12.*3-c

Subdivision 5 .substantially restates certain phases of
three former sections dealing in par! w.lli fraudulent tamper-
mg with gas. iVitnr, steam and water nielors (SS 1431,
1431 -a. 14b2u  The offense is i »ad,ned, however, to include
n  tampering and similar ucais ;y lelating to anK sort
of ,,ibi.c or private service mxa-i.red by a meter, whether
the indicated p<! lie utility kimis nr otherwise.

Mulidiv i: ion i: embodies nther ;ili:i-e, of former Penal Law
Ss 1431 and 1332, aildr,.se,l io tinlac'piu itimi of gas, electric,
steam and water serene without .no supplnr's consent.
This offense does not neci -aeil.v require intiill to avoid
Ityininl f the seri he nupr,;, ily o'.i.uoed. It would apply.
.N"example, to one w;:0, having had his gas turned off, site-
It it VT mn‘.g the si r\ire b;. unaulhori/ei! tampering, re-

it whether b, atends ;»  t'I" tiie gas thus ab»
tail e 1
r ¢ eare is ir;]cluded for tin

purple-!" 1l plugging .1; tip; ap 1 the prc'CU, LIV
pointed up hy the decision IFFI Peo Ieg vF.) Ashworth, 1927, 220
_Ap_F‘Ue. 496, 222 X.V.S. 24 The defendants therein, a
intil su; ei'intci.daut and his lirother, were convicted of grand

223
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roscriptiors of former Penal
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iwoadon.-u. however. ' eirv.in-
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asured by a me5r. wh'dhrr of
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r phases of former Pen.-' Law
the acquisition of y..». e’oe’ric.
thout tlu* s-ii pbi>'s const*:],
arily require 1’/en f%» av-dd
=riy obtained. It would apply,
< had his gas turned off. suc-
munauthorized tampering, re-
's to pay for tho gits thus ob-

le offense is iru”.idco’ for the
rent gap .r. tie presitil Liw
PeoPIe v, Ashworth. 1927, 2/d

he defv-edirf. therein, a
</nor. were convicted of grand
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. . ote
larceny ns a result of havm% made unauthorized and per<r.:-
allv profitable use of the mill’s machinery, facilities and iahrr
to spir a substantial quantity of wocl for a certain company.
Tho | dgment WaS reversed on the ground that the corrupt
use of the mills facilities and labor did not constitute a theft
of "property" and, hence, could not be the subject of larceny.
SUbdiViSiOﬂ 7 herein TeNAErS such conduct a “theft of serv-
ices/”

Theft of Services is a one-degree crime: a class A mis-
demeanor.  Obviously, all the ways in which this offense
can he committed are not of equal seriousness so that it
would be reasonable to expect the offense to be defined in a
number of degrees, prescribing punishment commensurate
witli the gravity of the prohibited conduct. As indicated
above, this section represented a substantially now concept
in New York law when it was incorpoiated into the revised
I’enal Law in 1967. Because of its hasic novelty as a sep-
arately defined crime, no attempt was then made to further
suhclassifv it; the expectation bem? that, as experience
with the impact of the section developed, the Legislature
would impose reasonable subclassifioations. In almost every
legislative session since about 1970, bills have, in fact, been
introduced, for example, to extract only the theft of railroad
services and make it a violation rather than a class A mis-
demeanor. Suoli attempts have thus far been unsuccessful
not because they lacked merit hut because they created an
illogical and unfai*- distinction between “railroad” and "sub-

way” or. "tax;” seryvices. Hopefully, appropriate nubclassifi-
catYon will soon be ort%comlng Y, &ppIop

Cross References

Itulldiie. > N- entered for evnniiniilh.u of meters, pipe*. fill lugs, wires ami
«oik*, *ee Trao*|Mtrliii Imt <®i'pnrallnu* Lew J 11

lle'o.v mi.l boarding_lleuses, generally, see (Jener.il linsluex* J.nv $200 el M*i|.

f.iivny. «ee section ir.ri.im et sr»|.

Note* of Decision*

Historical | )
Hotel service 2 found in L.an7s, e 2. TImi statute
Meiers or attachments, tampering |||||_!te_I| ! m]sdemear}or fqr any [+

snii t.i get mi nr off ii freight ear or

with 3
Refusal to pay fare 4 engine while in ninlhm, nr in ride on
Stealing rides .5 any wnnil nr freight ear. unless _em-
ployed hy nr with |ieruiis>Inn frnm

the proper nffieers of siicli railroad

i, Historical nr the person in elmrgn of ];suieh car
Th™ first eiiaclinuTi by the legi-la. r:ZrKe:f'ﬂfé Pzﬁgld'éfégnwisopI:;CI;'OZ

s . Pt

ini-*- upon |t0* general subject s in +> codification of tlint euuclinent. Ity
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Hiolc |

I.1S79. e. 474, it was '.. ale a misde-
meanor for a minor or other person,
hinder, or delay the passage or run-
ning of any car lawfully running
upon any horse or street railroad.
Subdivision 3 of section 420 of the
Tonal Code was, quite as plainly, a
codification of limt statute. By I.
1v>0, c. 370, it was made a misde-
meanor for a minor or other person,
uot a passenger, to climb, stand
upon, or in any way to attach him-
self to, a locomotive or ear. unless it
is done in compliance with law, or by
permission, under the lawful rules
and regulations of the railroad. The
same chapter also made it a misde-
meanor to invite or solicit any such
minor or other person to come, or to
be. or to consent to ids remaining
upon, any engine, or any freight. OrF
baggage ear, mil, -s rightfully tide
hy law, or with permission under the
rules and regulations of the corpora-
tion. Thus, these three statutes had
for their object the prevention of the
unauthorized riding, or being, upon
cars or engines, and of (lie obstruc-
tion, or delaying, of cars upon sur-
face railroads. lu the following
year, when ttip I*onnl Code was es-
tablished (L.1SS1, c o7ib, section 42b
was enacted us it stands at present
with tlie exception that, by an
amendment in LS9 iL.MIu. ¢ 43m.
subdivision 3 wus made to apply to
steaiu railways, ns welt as to horse
mid street railways, and the caption
"Killing on freight trains" was added,
it is reasonable to infer that the To-
nal Code, in the respect which we
nre now considering, was intended as
a codification of. and in retain with-
it: its provisions, existing hr,vs. East
v. Brooklyn Heights K Co., 1909, lit',
N.Y. toil, tsSX.K. Tot.

2. Hotel tcrvice

Evidence llutt gVest left hotel with
her baggage, leaving an unpaid hat
aiee for room rent and p-lepliuiie
charges, did not sustain conviction of
obtaining credit or neconimoiliulon ui
hotel with intent to defraud, Il ale
'sejice of proof that when she regis-
tered she did so with Intent to de-

PENAL LAV, part 3

fraud, and where, aside from indebt-
edness involved, she had paid ul) oth-
er charges for over 6 months, Peo-
ple v. Astor, 1043, 2Ctl App.Div. 250,
55 X.Y.S.2U 283.

Presumption under this section
(Penal Law 1909. 5 9253 of iuleut to
defraud hy olitaining creilit or iiccoiie
modatiou at hotel arising from
guest's leaving liotel with baggage
and charges unpaid was overcome,
where the leaving was not surrepti-
tious hut was requested by hotel pro-
prietor. Id.

An apartment, hotel comprising
kitchenette apartments .-uni accommo-
dating transients only very Imre-
iptetuly did mi constitute a "hotel"
w.tn respect to plaintiff who oeeu-
pled a .-i.ail furnished apartment
wilh his family ia-I-r a six i.marks'
lease Wilhii, ;hi> section (PrUnl Law
I'ib'd. 5 9231. Cooper v. Schirrmels-
tor, 19-11, 17C Misc. 471, 20 N.Y.S.2U
s

The omission of the term "apart-
incur liotel" in this section (Penal
l.aw 1909. S 923] was deliberate iu
absence of any expression or action
hy (In" Legislature which might tie
divined a sufficient basis for ascrib-
ing a different intent, nml the term
"hotel"” in this section does not in-
elude a.i "apartment hotel." Id.

"A hotelkeeper ran require a guest
to pay Ids board in advance. The
law gives him a lien upon the guest's
baggage ami" this section (Penal
Law Thill. 5 ti23! "givi dim u drastic
remedy in all ease-’ urlmil fraud
eillc-r in obtaining ciedlt or ill any
i ffori lo deprive lie- landlord of Ids
li>'ii upon a guest's baggage. Mm the
mere fuel oT a g-iesi mil living able lo
pay a hotel bill i- not a Crime."
People v. Ixlas, IOL'l, 7b .Misc. 432,
MI N.Y.S. 212. See. also. People V.
Nicholson, IMIS, 23 Misc. 2dii, 53 X.
Y.S. 447.

Where a landlord keeps n hoard
bill and bur bill together and makes
no specific application of payments,
he cannot claim that tin- balance due
is for board and proceed under this

230
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section (Penal Law pvsp. t pgr.
People v. Klis. Ibid. 7b Mi»c, 1*
141 N.Y.S.2)2.

Where a ivanl lit)! is cotitfaited
a regular boarder atm liotet withon:
mlsrepresentiition anil lie leaves lie
hotel openly an.l takes his luigi'nge
openly, he Innm guihy of Mviolmlor
of tlds section (Penal Law Jlh6. -
925). Id.

Where tliere iS no evidence that <3
femli-.nt intended to ib-fraud hot-
keeper by making false pretense*. -
surreptitiously removed baggage, hi
left, merely to obtain money to
bill, in- cannot 1Iv convicted olide
this section (Penn! Law HHh'h, S IC.*-
People e. Men-l—t Is9x_ «* vy; ,,
ML, )Fy.t s L.

3. Mcttrs AP trfirigr f... tvr.nr »
with

Tlds section (Pyual Law 190b; V
1431-ft rcloting to niclCr* or nttach(l
montx| was applicable uv civil neilon-
or proceedings. Kff-Ks*. Inc. v. Nc-a
York Edison Co., Inc.. ili'tg, 237 Ap;
Div. 313, 2dl N.Y.S. 1217 Sec.
Esposito v. (‘'onsrdidi'ed Edison c>
of X. Y. 1b:;, ms N.Y.S 2d sr4;
rliii v. Consolidated Edison Co. -
New York, 19111 22 N.\Y.S2-1 i'T
Parsons (Jonsi. t\ir/"i."ii|i>,i v. City
New York. 1937. Pd" Mi-c 932, h%e
N.Y.S. 270.

4. Refusal to pay fare

Where basing corporation, fro;
which defend.ii.l was alleg'd to It.i"
engaged :i liimnsii.e fer idre, ihegen.
ter nnjiisiifiidtiy fnitii.g to pay
services rendered. Wn< eigiiged i
busbies* of providing private Ini m
sli.e services and le-i -veil [,i ;r-i*
riglit to I'efirne i-el-vie- In im'liher- o'
pnidle it did ind wmt- to servo, -
mull il was a private 1C I-;.;... -l to
eoinnani earri-r, servioe ;.<oxi>l.,i 0
ciilpilFiilion did not f.nl aitl.ia
of Mllid. 3 "f this Jioprov.i! a.
tlial n per*oj, j* g i-ty "theft -f
services" win'ii, wiiti Intent to ohti.l:
riilraiid, hnbwny, lair, air, taxi «t
"any other public iiiimportutioi.
Kcrvifc" without payment of luwf.i,
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‘iu-!, and \Wh* re, ash' % from ind'-ht
ness involved, she had p .id all nth-
charges for over (I mouths. Peo-
" v, Astor, 1945, "tip Ap>.t»iv. 250.
NY.-S.2<1 283.

|’roautnptiun under this section
ejpil L.nw t 125 of intent to
fraud by obtaining credit or aeeoni-
*Jatlon ,t hotel arising from
est's leaving hotel with luiggnge
id charges unpaid was overcome,
here the leaving was not surrepli-
>'s hut was reipiesled by hotel pro-
ietor. Id.

An upnrtment hotel *'<inprisilig
chenctte npartiaonts and aceotumo-
ting triinsi'-MI* only very infre-
etdly did not consti'ute a "liotel"
It respect to piniiitiff who or«m
m a smalt furnls!-eil ‘ij'ar'meut
4 his faltiily tmder a six uiontlm'
so within tlds section Jp-mnl lLaww
id. J 925|. f*i<i(«'r v. Si lilt- iti"is-
-. lull, 174 Mi>e. 171 2h N.Y.S2 |

lie: omission the t-fiu "apart'
id hotel" iu till- s.-ef.U (lvtial
iw 1909, 5 925) wim + ml, ri’e iu
ionce of any expression or nt"."!
the Legislature which mighr lie
clued a sufficient basis for imrri*-
g n different luteut. and tie* term
ofel" In this section docs net lu-
etc ANl "niiartment hotel.” Id.

"A hotelieepcr can ret,die a guest

pay his board in advance. The
W gi’es hint a lien upon the guest's
gunge nml" tltis section Il'enn’
w 1000, SICai "glv<* him a drastic
medy In all cases of actual fraud
liter In obtaining credit or in tiny
fort to deprive the landlord of ids
it ujion n guest's baggage lint the
ere fact of n guest tmt N'ing tilde to
ty n hotel bill Is net a crime™
ople v. Klas, 1913, 7d Misc. 152
t] N.Y.S. 212. See. ,dso. people v.
Hudson. IMM, "5 Mise, 55 N.
S. 4

Where w landlord keeps « beard
Il mid bar bill together and makes
> specific application of payments,
+ cannot claim t.int thi brlauce due
for hoard and prove ¢ under (id-
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o<l [ra\ v w. t A
I'eoplt- v. Kins, Ibl'l, 71 Misc. 152,
HI X.Y.S. 212

Whore ii lwurd Mil is contracted by
u regular hoarder at n hotel without
misrepresentation ami he leaves the
hotel openly am! lakes his Imggugc
openly, he is not guilty of a violation
of this section 11Vital LINV If>*9, *
025). il

Where (here Is no evlilenee that lie
femlant |Inleiitloil to defraud hotel-
keeper hy tanking false pretenses, or
surreptitiously leliiovell baggage, Ini!
left merely lo ohtaln money to pay"
hill, he cannoi he eonvloleil umler
this section |Penal Law Ifinl*. |i 0251
People v Nicholson, IspS, 25 Misc.
2(10,55 N.Y.S (17.

3. Meters or attachment*, tampcrintj
with
'I'hls section |Penal lLnw Ithl)). f
Hlil-a relating lo im-fors or iitineh-
llients| was applicable to civil aetlotis
nr proceedings Mff-Kss, Inc. v. New
York Kil'sen t'n, Itie, 11.12, 257 App,
I'lv, 315. 2lil N.Y.8. 12(i, See, also,
Mspiu'ito v, Consolidated Millson Co,
wf N. Y, 1017 ¢S N Y.S21 StiS; In-
elm v. Consolhlutcil IMIson Co, of
New Yorlt, 1010, 22 N.Y.H.2d 157,
| 'arsons Const, Cotpnrntion v. City of
Now York. 1037, 10t Misc. PiJ 20S
N.Y S. 270.

4, Mcfusnt to pay taro

Where leasing cnrpi'i'iillon, from
which defendant was alleged to have
engaged a limousine for hire, thereaf-
ter unjustifiably falling to pay for
services rendered, was engaged in
business ef providing private limou-
sine services and reserved to Itself
right to refuse service to ineiilhers of
public it did hot wish to serve, so
that it was a private as opposed to a
common carrier, service provided hy
corporation did not fall within seope
of suhtl. 3 of (his section providing
that n person Is guilty of "theft of
services” when, with Intent to ohmin
railroad, subway, bus. air, Inxl or
"liny other piddle Ireimportation
service" without puymctu of lawful

§ 185.15
fgc -

charge th'p fox Im -«ditipus or at
tempts to obtain such servlet: by un-
justif(able failure or refusal to pay
People v. 1,00, 11)72, 71 MlI*e.2d

33U N.V.f*.2d is.

liefendaut railroad passenger's re-
fusal to show llls ticket to Iraiicvaii
on reipiest coastlttiled violuthm of
this section (Penal L.nw |1(HIP, ? IfKMI|
pt'osci'lhing riding op railway ear
wlllioul authority or permission of
proper officers or with inlciiliot of
not paying therefor. People v. tiitm,
i(LJJlIIII. Id Misc2d fK'l, ¢S NY.C2d

Itefiisnl hy passenger oil ralltoipl
train lo pay aimmnt of fare dcni<<i»l
eil of him Is piluta fnele evident
Ills Intention not to pay for the ride
in violation of tlds section (Penal
lLaw [I'MiU, 5 111101 providing that per-
son who rides passenger ear with lii-
t'utioii of mil paying therefor is
guilty of an offense, People v. Pans-
milit. 1115s, it Misc."Jd 3H(i, 1VI N.Y
S.2d .SAU

This seelion |Pena! lnw tti'Kl, *
Iflfiti? jirovh'ing that person who rides
tm passenger eat with Iluienrhm >¢
not paying therefor Is guilty of mi
offense does not apply only to per-
sons who surreptitiously attempt to
obtain lruosporiiititm without payleg
therefor, hut was applicable to pas.
sengor wlio refused to pay to conduc-
tor three cents which conductor be-
lieved was applicable to fare as fed-
eral Irnimportalle.il tax. Id.

Once a passenger on railroad train
decides to refuse to pay fare demand-
ed, he nets at tils own peril, hut if
passenger tenders an immune eipml
to correct fan-, he does not violate
this section lIViial L.nvv Idull, 5 I(i'MI|
providing thni person who rides pas
senger ear with Intention of not pay-
ing therefor Is guilty of an offense.
Id.

Pmter section [I'-'tit of 2t t>S.P.A.
tl.KC.Id.'ili of Interna) tteveuue Code
providing thni to per cent excise lax
on amount mild for transportation of
persons by rail shall not apply to
amounts which dIl not exceed till
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cents or lo aiunuuts paid far commu-
tation tickets far one month or lc>s,
no tax was duo an 29-cent fun- for
irnnsportntion of passenger, wliu had
monthly commutation ticket, to desri-
nation not included within ticket, and
pus-scngcr, who offered to pay the 29
cents, tint rofuscil to pay 3 cents
which conductor stated was due as
transportation tax, did not violate
this section Ilcnni Law 1909, f 191*Q|
providing that a person who rides an
passenger car with intention of not
puyiug therefor is guilty of an of-
fense. Id.

5. Stealing rides

The prohibition against stealing
rides does not extend to eases \\. -re
permission to ride <a. an engine %
given Ly t’e person i charge tleiv-
of, as the e.ig.ini-r C,ii;.m, « v,
Lake Shore, etc, it. Co., 1912, S
Y. 371. SN .E. 7<i2

A violutiou of this section il'e_[ml
Law 19u9, 5 IIKH'J Iu riding Oll a

PENAL LAW Part 3

freight train was adverted to in re-
versing n Judgment for the plaintiff
in a negligence action. Barrett v.
New York Cent, etc., It. Co., 1S99,
177 N.Y. 003, 52 N .E. 070.

This section (Penal Linv 1909, 5
191101 rendered one stealing *i ride on
a freight train guilty of a misde-
meanor. Sharp v. Erie It. Co., 290-1,
u App.llie. 702, S5 N.Y.S. 553, re-
versed on otlier grounds 1St N.Y. 100,
70 N.E. P23. See, also, People v.
Wehster, mil, 75 Illau 27S, 20 N.Y.S.
1007.

Where mi officer sees a person
stealing a ride on it freight train and
directs another officer to arrest him,
who (€CS so and at the station house
charges Mi.i with vttgi'atiej. li< may
P* Convicted of a vio'iltio;; of th;-
meetiOji il'liid  Law 1*P. J
where, on living taken Ufore a mag-
istrate, the first officer charges him
witli such violation. People v. Wehs-
ter, 1604, 77 lluti 27S. 20 N.Y.S. 1007.

§ 165.17  Unlawful use of creit 1. d

A person is guilty of unlawful use of credit card, when in the
course of obtaining or attempting to obtain property or a Serv-
Ice, he uses or displays a credit Card which lie knows to be re-

voked or cancelled.

Unlawful use of credit card is a class A misdemeanor.

Added L.19GY, c. lib, § G

Practice Commentaries
by Amold D). Iodhtinn

This section was added bv one oi*a series of amendments
contained mi a 1969 hill designed to strengthen New York's

criminal laws in their application to frau

s and misconduct

committed by the use of stolen, forged or otherwise defective
credit cards iLI'jG0, e. lio, section G). An explanation of
this section is contained in the practice commentary upon

§ 105.15.
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§ 165.20  Fraudulently oliti

A person is 8uilt of fraitdul-

with ‘Intent to efraud or mgure, ;
Pal befneflt for hltmself o_rtt th-'tr.
ure of a pcuson to a written It
representa[t)fon of fact which he kr.

Fraudulently obtaining a sign-,

L.19G5, C. 1030.

HUtorlm.

Derivation. Penal Law 1009, ft
932. 931, 037, 9'17-n. Section 932 was
from Penal Code 1SS1, $ .Mid. Seelloll
93-1, aim lulcil L.I93P, c. 021, w.»

Practice (.av

by Arnold- iJ.

This section replaces a. variety

sions directed at these who fr.

ture of another to a written .
937. 937-3, 938..

Cross Ttoi

Litrceiiy, sen scetlna 177(»1 -t teil,
Signature di fined, see Cier.eCuimtf .c,.

Notiin of i

Audit and payment ol claim* 3
Chﬂtjrch collections and contribution).

Credit clatui.unit 5

Element* of crl.-no |

Legal papers and document* C
Spurious document* 7

Written Instrument, generally 2

[ Element* ot crime

To lie lif tinilnhh1 the pillen.es i|*ed
lo ohlinltiliig properly hv fil»c h.ket.
L1 Willing li,u*t lie rule:!." I > de-
ceive nr le capable «f itifr.io.lhig.
People v, Court  tiyer, etc, IhSt, M
N.Y. -3l

The reliance oil the pretiv,.c hy Die
prosecutor Is mi essential element of

Q2R
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«"al by fraudulent statement or device,

mmis-

M.'C

People V. I'riet. 177~\ '17 A.D.-U 409,

b'X NY.SIM 73\

‘0 first degree

Vit

2.n«l proof
“ally ~ fondant which wore dismissed m clo«e
l'ﬁ'q}( of the People'* ea** wns lo*u'lv suf-
'I - ficient to supp-.rt siwb count* under
"es a theory of larceny v false pretenses
'~)riII— or larceny by fiilpromise*. People
[T  » Cennninrin. 1075, -17 A.O0.Id M3,
€\, 300 N.Y.S.il J"
N.Y. 35 _——- Second deoree larceny
Fvidcnee showbill, inter r.tin, lint
r«iy welfare assist in*mll recipient ftnedn
/in* Icnfly received public welfare funds
res: of over supported convicdon
off of Hcennil-'legree grand Inrrcitv. Pen.
Mm  pie v. Print. 1975. d7 APAM d,
:.IO» 3CC N.Y.S.0.l 7-0.
-"Rh 57. ---- Petit larceny
e Kin’oiP‘o that I'cfriwlant took art
Ml Work* front denier By giving fal*e
proutine* to ml1rl-+ works tnttl return
the proceed*. NINES n eotntniesion,
to tl.c denier. tletf iWemlinnt failed
+« o respond &> vnrbniH correspondence
n .. from item lisle* wi[*iestl)t» payment
it gx ooyt of v.irfs n*nl itefrinl-
Nii ant's (ft;+ ritnns t5 t sif** o»il been
i eentp'eil, nnd *ttt !+ In.l [I'ltitf tnl
L »irv' i []IUS 1 *[o]ts ili-iii|ts Till«i|
beyond r. reasonable doubt anil lo it
0 moral is¥ ttity liitt ilcfettidnnt Inn! n
j't ' fraudulent twxe® and w.i* piilty of
«tnl. potir Jitrceily, People v. Newman.
W —&ﬁ\(, SO Misr.Cil 075. 35" NY.S"’I
|!IO
Oe.

loo-nonui"RY

dcgreo

75,
71.X

An,

le-
tnro
iitit
ront

au.i deninfiieil |itn@'V irout ".ash m;;is.
ter, timt defccihtn’ tituttey frmn

jf,or tvn°rt. [If* tin .iroottipliee i*f *#

ondant look iitieii'’v frmn «-null retti*

ter. nol *brt ibsfeifttt ;miT it nm
lit |iorp*«ilii‘iit ninl tlirn'tft t« per "'+
lowing tle rubbery war sufficient to
MMtaiii defendant's cutsvlotion* for
first.iV;r. o robbery, sriand.iiegrro
robbery, tv.n counts of third-degree
Rtntnl iitrcnty, oml lir'nssifiVif. Pvn-
[>, v. riuteiner. P*75. I, N.Y.'lil 101.
305 N.Y.S-T st kst NKAM 301
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§ 165.15

ATITICLE JC5-0Tlir:ii OITENSKS HI'LATIN'G TO TJTEFT
’ jt"5.05 unnu“borb.cd asc or a vtliiclc

Prtrtico Cotnmcntary Cited
JVnple v. Alnnto. 307-1, 3t XT.'-il
I?ISS 35t) N.Y.RVO 3.0rt 315 N-P-U

Sni‘iilcinrrtnry Index to Notes
Fnlinro of lessee to return vehicle 10

9. Evidence

Mvlileitce wi’ insufficient to esfnb-
li-li defeminntV guilt beyond n run-
smtnMe doubt of possession of weap-
ons ttttil ilntiRcruus instrutnents nml
nrpllinres or unnttilioriscd use of n
vehicle.  People v. Itoliorti*. 1b75,
17 AP.Sd 000, 30(3 X-Y.S.21 527.

§ 105.15 Theft of services

10. Failure cf
vch'clo

A fniltirc by n lessee of n commer-
cially rented vehicle to return It to
lessor al time stipnintcd Is not a vio-
lation of subd. 3 of this section nml,
nt .east in absence of n demand by
owner nml refusal by lesseo lo de-
liver, original renting nml retention
tines not become n critno by lapse of
time, but is merely n breach of con-
truer. _llminer Can. Co, v. r.n*ir
%9715 SI' Misc.2d 3<0, 3€0 N.Y.S.Jd

Icstno to return

A antson is QUIlty 0f theft of nii viees When:

[5¢e main volume for text of 110 5

). Willi intent to avoid payment by himself or another porscnt of
the lawful charge for any telecommunications service, including,
without limitation, cable television service, lie oblaim; or ftllcmpts
to obtain such service for himself or another person or avoids or
Attempts lo nvoid payment therefor hy hunself or another person by
menit' of (a) tniiipeving or making cornice(inn with (lie equipment
of the supplier, whether by mechanical, electrical, neiimlioai or
other means, or (I*) any misrenrosctitnfinn of fact which he knows
In hit false, ur (e) nriv o'her nrl tfiee, I rich, dcceplinn, code op dot *re;

or

. [sve main volume for Icxl of 5o T]
Theft of services Is a class A misdemeanor.

As amended L,]1)”»r. 530, 8.

1975 Amcnilmpnt. Subd. -l 1,1075.
e. 530, 5 2. eft, on the 00th dny nfler
July 20, 1075, Im Imbsl enblo lelovisintt

service lheft for liimaclf or nnnthcr
person.

Supplementary Practice Commentaries

by Armold T). JtcchUmn

1073

Subdivision -1 wns amended to mid “cable television service" fL.1075,
e. 530); n pbrase wldch Is now tleflnvil in subdivisinn 0 of H 1551R).
Tito amcmltneitt was sponsored by the PiiMe 'IVb vision Cnmtnlssion
which, apparently, considered that (lie dPvelnpiiient of cable televisimi
use ill Ib's State bits hci 1 hdilleted by wiitcspri‘ad tliefl of cable tide-
sLbiii «i'r\'its. tine rsliinaie Is tlial ns .nmiy ns imi.ntio people In
New YiuU State may be getlip- ealib' services wiiboiit paylm* for II,
«dbtanisly, a seranis theft |ir«'lii.'-n exists but that dues not mean that
tbe Instant amelniniept is ueeessiiry. 1l nwtliinPK--or at least Implies
— “mit the t'u-ft of cable II'li'rIsliiii hitileck was nut beretofurc pro-
kcribed on that the rprtifie inclusion thereof was necessary.

Subdivision I, miicc its llilthll enactmeut, has spoki'ti In terms of
(lie theft of "(«li" iiiiiainnleallnnn senlee.s.* 'Plus pliriisC, net found Il
ilie former 1'enal Law, was iiitruilii".'i| in tin* HH57 revlelon ns n pii-
i3 lifi'iu |(, (]i,...|oliass Jusf sm li to. linloal advaaecs as cable t>"('vision.

Tho former law apt Ifien'ly nd Iress. d “lelcidmne™ or '‘teh'grAph" <«or\-
i-'K (fiirnier IVn*r;I aiv J5 Of* 1J03-C) and, if such trrma Inn! been
31f/iRirﬁV;'\gélo t-1Vi O
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continued. in ti>c revised law, the iustnnt amendment would he appro-
Jixintc. lint the wonl "telecommunication” wits adopted precisely for
*"e purpose of tdniaHug periodic amendment of this subdivisiou when-
ever a new device, such as cable television, is introduced into otir cul-
ture. - As defined, “"telecommunications” means: "communication at a
d'staticc fits by cable, radio, _tele([;raph,, telephone or television)"!"
(Wehster's Third Now International Dictignary, unabridged). Thus
without further elaboration, tho statute clearly Included” the subject
of we Instant nmendmont. . o

Tho objection to this amendment is not tlmt it is Incorrect but that
It is Inappropriate. One of the major deficiencies of the former Jcnnl
Law was tmt, In" accretion over the years, it became a inmbersomn
and confusing repository of prohibited conduct directed_nt very nar-
row circumstances. The revised renal Law sought to iivoid this un-
desirable condition hy thn use of generic or oilier brontll.v descriptive
terms to cnemnpnsH “the many forms—eX|st|n% and prospective— that
criminal conduct van tube, “Unfortunately, the Instant amendment
serves to I'sui this well laid plan auley.

S 165.30 Frardulent accosting
Practice Commentary Cited

_People v, [li'owi, “107d, SI Mlsc.tld
Jill, MIVONLY.S M 1L

or eonfiilelico_gnmo was not void for
vagnelic s, People v. ltrown, 1HT7I,
M Misc.dit 1-00, tKio N.Y.S'M'II"..

3. Elements of crimo

Elements of crlaio 3 Kssepee iif offense of fraudulent

[._Constitutionality neeusiing is the swmdlmg .and de-
tTlds stectmn m|||}t2|ngdd|} no offun,iﬁ I:roanuf?dlgr?cem \Qg(t)lrr}e atftelrtm\?v|wnglol7dla
0 accost peruo it piddle piueg wi ence. : . :
intent to Oofmuil him of mofey or S MiseM MO, B NY.SM 11,

property hy means of trick, swindle,

§ 10550 Criminal possession of stolon property ir. the first decree
Supplementary Index to Notes

Eree %auds or épHs c a .suh;mncan,t mimissioa of value and

a confirmation of n market valye for
IF\)/Iarke vajue purposes of prosecution for criminal
arpnxc possession id stolen property in lirst
) ngr.ee, even if that markef was an
/j;, Purpose , . lllegitimate market, PGQP|E v. Coin-
I'urposu, of tlds section nnd section  sauji. Hi"l. IS N.Y.2.1 lit], 303 N.Y.
mr.[ 't fixing liahcr degrees of crlmo  S.2d r>77, H22 NMItd kifll.

«( larceny or crlm,gr]a!.%Qfsesswn IS VWiicre al time experimental librium
inn_ related to r¢culMIDIN economic  pills were possessed an St den prop-
toarhct 1t to nHscsshi; scale <if crim- gty tge experimenta| pills bad born
liml T'ticratliini by "persons charged  recalle bﬁ Aninninclnfers ami Sub-

t

xvith ol(discs. under tins section and  stityte™ tiills _of _sulistnnllally snntc
« 1T, People v. ('A”H”U" Q_?iaj_cal cmnfrpsli,'\(oa,were bri%g mar-
“l. NS nV'-M s N.v.s.iM  ffilvtiired nail limiketi.al market value
LT, 1K2 NIVM Ibiti. of Sbul'”hmum pt|IIs lwasf {re]levant ”tg

establish current, valye of the recalle
3'|"E|‘é'<di%r-‘c°_° including evidence flint pltﬁs_ iU prosecution e cimina pos-
defendant ‘was .diserved liy police of-  Session of “stolen property ‘In first

fleets liniilng from a jinine’ in whose ~ degree. nml it was immaterial whether

the value of recalled pills was that In

‘adjacent garage a slob it automobile \ .
St e TR RN e ot o oty |
. 1M 1N 3 I. Free oooas or oUts

proFerty_ ii-the first 'Vér.e.r' -1°°-P|-% The uninvited taker of free goods

Mg”,’\}l aa. It2% AT AN tils, BT " oifs by Just as funelj a thief as
Aol , If,t%e oodg were distributed for a

5. Markol vaiun, rice, People v. comwmium. 1071, K
[Vi'cnilaat's reipicsf of $10,7.110 for Y "dM el (1 N.Y.SIM [ T77. 322

Molva experimental librium pills was — NK.,

§ 105.00 Criminal possession of stolen property; no dcfonso

Practice Coamicntary Cited
Piople v. bI'I'T. “I>7d, 77 "i.e/M
‘ol NYS'M

7it. )
10

e $&*:>>

“
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opr stopped L.i
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AKTICLr
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Evecp n wild"
of nduty cej. 1
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not conNtltaf,.
"official  Inin.os
neglect or OH}IS
a crime only |f i
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+he eldav wrﬁ
effect, People .
Anlid £00, «Ij
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Evidence was *
conviction* of f
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Action In Indium,,
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Purpose
Jegislate (s,
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MIDNIGHT SUN soocsmms ne

KENI -KENI TV KFAR-KFARTV KINY-KINYTV KTKN
ANCHORAGE FAIRBANKS JUNEAU KETCHIKAN
Radio: NBC-ABC  Television: NBC

Reply to:

KINY AM atTV
231 S. FRANKLIN
JUNEAU, ALASKA
99801

January 14

Dear Bob,

Here are th® copies of the N.Y. lavw/ that I wa3 talking to you about on the
phone the ether nite. 1t 3s pretty simple and has just been inserted into
to section on ¢"Theft of Servicesl1l.. This incidentally vculd give some
additional protection to telephone services also and | air. sure would be
tipport®d by every telephone co in the state.

Anything you could do to get this into the books would be greatly appreciated.
At the moment it is supported by Ketchikan Alaska Television and Sitka Alaska
Television but will be brought up at the Alaska cable convention to be held

here in Juneau March 4-5-6.



‘lew tcf tyartcU tten

Box 1092, Ketchixan, Alaska 99901 Pouch V, Juneau, Alaska 99811

May 13, 1976

Wally Christiansen

Midnight Sun Broadcasters Inc.
Box 1852

Ketchikan, Alaska

Dear Wally,

For your information the House Judiciary Committee has had SB 592, theft
of telecommunication services, under consideration and has passed a
House Committee Substitute. The House Committee Substitute was a bill
that was 1introduced originally by Rep. Brown®s telecommunication interim
committee. The Judiciary Committee felt that the HCS better met the
legal requirements that would be needed to prosecute persons guilty of
stealing various telecommunication services. Senator Ziegler said that
he had no problem with the HCS. I hope the changes we have made are 1in
accordance with your 1ideas concerning the problem.

I will make certain that the House Rules Committee does schedule SB 592
for action before the legislature adjourns.

Sincerely,

Terry Gardiner



MIDNIGHT SUN  eromcasrers e

KENI -KENI TV KFAReKFAR TV KINY -KINY TV KTKN
ANCHORAGE FAIRBANKS JUNEAU KETCHIKAN
Radio: MBC-ABC  Television: NBC

Reply to:

KINY AM 6TV
231 S. FRANKLIN

January 14 JUNEAU, ALASKA
99801

Dear Bob,

Hero are the copies of the N.Y, lav that | was talking to yon about on the
phone the ~Hier nite. It is pretty sirpDe and ban just been Insorted into
to section on "Theft of Se- fces",. This incidentally would givo som»

additional protection to telephone services also and | air. sure would be
upport= d by every telephone cc in th*» ~tata,

Ar.ything vr»u could do to get this into the books would be greatly appreciated.
At the moment it is supported by Ketchikan Alaska. Television and Sitka Alaska
Television but. will he brought up at the Alaska cable convention to be held

here in Juneau March 4-5-6.
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(907)225-3875 BOX 1852 345 MAIN

R.D.'V*iUCK” JENSEN EW.eeWALLY" CHRISTIANSEN
P'ejldent - Genei Jl Mfr. Vice-President < Chief Engineer

ISIDN, INC
K-A-T-V CABLE
CHANNELS 4-5-6 & 2
KETCHIKAN. ALASKA 99901

January 6, 1976

Mr. Robert Merritt
Fairbanks, Alaska 99701

Dear Mr. Merritt:

| want to thank you for inviting me to the me_etln% held December
15 in Anchorage on the subject of television in the villages.
Since that meeting | have sBent some time thinking about ‘the
discussions held and also about the economics of the program.

It appears that certain political groups within the state of Alaska
are dedicated to the program of eventually furnishing three channels
of entertainment television and one channel of educational television
to every village of over 25 inhabitants. It is obvious that the
technology to provide this service is available and the only

limiting factor is the economics. As the number of channels

and the number of hours per daY as well as methods of transmission
anil distribution within the village are the large factors in this
cost figure | have taken a single channel four hour per day program
as a base for a "start soon" project.

During the discussions in Anchora?e a great deal of time was spent
on the necessity of taping and de_aﬁlnq certain pro%rams to conform
to “"time zone" specificatrons. With all due respect it was clear
that these speakers had never spent any time in the villages as
there is only one time zone and that is "Sun" time. In the summer
time there S so much dayll?ht.that it is not a factor and in the
wintertime there is so little it again loses its importance. In
the village whether the news comes on at 1:00 P.M. or at 6:00 P.M
is of verﬁ little or no importance. In the initial program 1
believe the concept of a huge tape recording and delay center can
be eliminated.

At the meeting a good deal of time was spent talking about the
huge cost of transmission of the ?rogramlng the some 175 villages
by satellite and that a program of taping and distribution of ‘the
material by cassette would be more economical. As an eleven year
veteran of recording and bicycling of television programing by use
of video tage | have come to” the conclusion fhat my cost is very
close to $25 per hour not including copgrlgzht fees. This would
load me to believe that if done by the State of Alaska the cost

" ALASKA SFIRST TELEVISION "



would approach $30 per hour. On a four hour per day and

serving 175 villages this would amount to $21,000 Ber day. Some
savings on th[s_flgure would result if tapes were bicycled but

| can see political problems that would he hard to resolve.

| can also see all kinds of hardware problems that would be
difficult to solve in remote areas.

At present RCA Alasom is serving the commercial television users

of satellite transmission facilities in Anchorage, Fairbanks and
Juneau and has a tariff filing for Nome. At present the charge

is $1000 per hour for a combination of Anchorage and lait banks
and an additional $200 per hour if Juneau takes the program also.

It is a .known fact, that the RCA cost is $800 per., hour. "It s
assumed that this charge is based on the fact that the stations cun
only afford certain number of hours of satellite use per year

and” if they were able to use more hours that the hourly coSt

could be reduced.

It would appear to me as an outside viewer that a use of *he
satellite on a four hour per day seven day per week basis would
earn a substancial reduction in hourly rate. Or even if wo talk
about an hourly rate of $1200 to furnish service to the 175
stations in the bush that is a radical reduction in cost from the
fl%ures_prOJected above for video cassette tape. Hvcn double this
$1200 figure would he a bargain and at throe times the figure it
Is still “well below projected tape costs with an immeasurable
reduction in problems.

My conclusion therefore is that even though 1 am strongly opposed
to any state financed program to provide the outlying areas with
entertainment that if it is to he done it should he done in the
must economical and efficient manner,

As for distribution within the villages themselves 1 believe that
each in an individual case. As was pointed out a mini-transmit ter
can he installed for $10,000. This is a single channel device.

| believe in many cases cable can be installed lor much less than
this figure and provide spectrum space for multiple channels.

Very truly yours,



§ 165.0V PENAL LAW Part 3

Practice Commentaries

This section is supBI mentary to a prior provi ,nrendering
one who steals tangibl prorlrert% consrstrn? of secret scien-
tific material" defrnedr 5155.00(01) guilty of grand larceny
in the third degree (8 155.30[3]). The latter crime applies to
one who. for example, steals a document reciting a secret sci-
entific formula. It does not. however, embrace one who with
the same larcenous intent photographs or copies such a docu-
ment, since such conduct does not constitute d taking of prop-
erties so nsto constitute larceny (§ 155.05[1]). The instant
section plugs the indicated gap Wrth the crime of “unlawful
use 0f secret scientific material," which, like the larceny of-
fense (§ 155.30), is graded a class E felony

§ 165.10 Repealed. L1969, c. 115, § 4, cff. on 120th day
after Mur. 25, 1969

Ithinrlrnl Notn

Section, which re’ theft of milled e. 1*30; anieiided L.
Kervicoi mil definh < term*, wn*  1IW.7, c. 7*1 &!M.

§ 16515 Theft of services

A person is quilty of theft of services when:

1 He obtains 8r attempts to obtajn a service, or induces
S0 10 paymen CSrﬁrSrsgﬁpn'%rre"hab?s'rserbed e U o
geredrt c%rh/ whrch he knows to be stolen. Y

2. With intent to avoid Ipayment for restaurant services
remitred. or fo servrries endered B|m as a transient
guest at a hote mote inn, tourist caoin roomrng ouse

%om arable establishment,” he avoids or attemPts 0 avold
suc h) mentb unjustifiable failure or refusal to pay, by
stealth, or yan mrsrepresentatron of fact which he knows
to be false. ~ A person whﬁ fails, or rgfuses to pay for such
SErVICES IS presumed to have Intended to avoid payment
therefop or

o.  With intent to obtain railroad, subwaIX bus, air, taxi
or an oth?r public transiwtntion servrce withou [Pa ment

? ah ul charge therefor, or to avoid payment of
awful charge for such t&zﬂsportatron servrce which has
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is or copies such a dncu-
wtitute a taking of prop-
ir>5.05[1]). The instant
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115, 84, off. on 120th day

L 15 c. nilwml' tl 1.
' e.731.121,

swhen:

obtain a service, or induces
o of a rendered service to
credit basis, by the use of
be stolen.

ent for restaurant services
cd to him as a transient
rist cabin, rooming house
voids or attempts to avoid
ilure or refusal to pay, by
on of fact which he knows

refuses to pay for such
'tended to avoid payment

oad, subway, bus. air. taxi
a service without payment
to avoid payment of the
tatio  service which has

Fart 3 TMKFT—OTHER OFfenses 8 165.15

been rendered to him. he obtains or attempts to obtain such
service or avoids or attempts to avoid payment therefor
by force, intimidation, stealth, deception or mechanical
tampering, or by unjustifiable failure or refusal to pay; 'or

4, With intent to avoid payment by himself or another
person of the lawful charge for any telecommunications
service, he obtains or attempts to obtain such service or
avoids or attempts to avoid payment therefor by himself
or another person by means of (a) tampering or making
connection with the equipment of the supplier, whether by
mechanical, electrical, acoustical or other means, or (b)
any misrepresentation of fact which he knows to be false,
or (e) any other artifice, trick, deception, code or device;

. With intent to avoid payment by himself or another
person for a prospective or already rendered service the
charge or compensation for which is measured by a meter
or other mechanical device, he tampers with such device
or with other equipment related thereto, or in any manner
attempts to prevent the meter or device from performing
its measuring function, without the consent of tUo 'm-upplier
of the service. A person who tampers with such n device
or equipment without the consent of t/ie supplier of the
service is presumed to do so with in'ent to avoid, or to
enable another to avoid, payment for die service involved;
or

G. With intent to obtain, without the consent of the sup-
plier thereof, gas, electricity, water steam or telephone
service, lie tampers with any equipment designed to sup-
ply or to prevent the supply of such service either to the
community in general or to particular premises; or

7. Obtaining or having control over labor in the employ
of another person, or of business, commercial or industrial
equipment or facilities of another pivson, knowing that lie
IS not entitled to the use thereof, and with intent to de-
rive a commercial or other substantial benefit for himself
or a third tierson, he uses or diverts to the use of himself
or a third person such labor, equipment or facilities.

Theft of services isa class A misdemeanor.
1.1065, c. 1030; amended Lu*G7. r. 70!, § 2» L.19GO0, c. 115, § i



§ 165.15

1969 Arvmt’ment. Subx<J 1. LIft.O.
c. U*, * 5 >STf. > rjfifli ilay iifii-r
Mar. 25, J9G9, added sulal. 1, It de-
rived from former solxl. 1. repcnled
I.. 1909 c. 115, St

1367 Amendment. 8ul>d. 2. L.1007,
c. 791. J 25, eff. Sept. 1. 19(17, added
sentence IxQinning "A person who
falls.”

Sola). 5. 1119(17, c¢. 791. 5 25. eff.
Sept. 1. 1907, omitted "provided liy
the supplier of the service” fellowing
"meehaideal device.”

Slixl (. 1.19(17, v. 791. 5 25, eff.
Sept. |. 1907. omitted "of till* supplier
thereof following "equipment.”

Derivation. Subd. 1. New.

Subd, 2, Penal Law 1909, * 925,
lidded 1.1925, e. 50't, amended L.19,'19,
e.579; 1.1955, c. 109.

Snlal. It, Penal Law 1/)09. $$ 190(1.
1MDYldi.  Seetioii 1990, tnuended L.
1917, e. Had; L.I957, c. S23, was from
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Note

penal Cede 18SJ J 12(5 ntlje|lfled L.
1S90. c. 15s. 5 1. Section 1990-li, add-
ed U1007, c. 88* umcmlcd 10005, c.
Is.-" e

Solid. 4. Penal Law 1909. 55 91",
1295-0. Section !Hi7 added L.I'KII, c.
54S. Seelion 1293-c, added 191U, e
5(17. amended L.1941, c. SS. |; ,.1955,
C 17

Solid. 5. Penal Law 1009, 5 1451.
1431-n. 1432, 1432-n. Section 1431,
wns from penal Code 1HN1. 5 951,
amended L.ISSS, c. 219, 5 1; L.IN92.
C 092, $ 1; L1S92, e 099. 5 15 L.
ISIt1, v. 092, 51; L71HML. c. 559, 5 1:
L.1900, e. 453, 5 1. Section 1431-n
added L.1920, r. S49. Section 1132
was from Penal Code 1SS1, 5 051-a,
added L.10H2, e. 333, 5 1 Section
1432-n added L.1033, e. -111.

Snlal, ti. Penal Law 1999. 55 1431.
1432, 1432-n, for history, see solid. 5
note above.

Solid. 7. New.

Practice Commentaries
by Amold P. Ut,chtrww

In relation to the former Penn! Law, this section is entirely
new in form and substantially new in substance.

Since “services" nre not "property,” "theft" of ¢ service
does not constitute larceny; and, if any such conduct is to be
roscribed, it must be by special statute. The former Penal
aw tiefires few offenses of that nature (see 8§ 927, 9G7,
ldI’l. 1132, 1-132-a). It is not necessary, however, to go to the
other extreme of equating services with property nnd of predi-
cating, wherever possible (ma_le in the area of deception),
"theft of service" offenses equivalent to those involving thefts
of property, or larcenies. Legislation of that character would
doubtless lead to hosts of "criminal” charges of a basically
civil nature. The instant section steers a middle course by de-
fining seven specific offenses, most involving theft or attempt-
ed theft of certain kinds of services.

Subdivision |, dealing with credit card offenses, was
arrmndod in 19(19, as one phase of an extensive bill enacted for

226
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- Penal Law, this .section is entirely
Sly new in substance.

“property." “theft” of . service
> and, if any such. conduct is to bo
special statute. Th" former I’etiai
of that nature <>v tjj 927. *'07.
tot necessary, however t" po to the
orvices with property and of pmli-
mainly in the area of decej lien),
<'niivc’ent to those involving thefts
Legislation of tla.t char.-wt'.™ wend
"criminal” charges if a vacall}-
.Clion steers a ritudle cuvse by (M
mmost involving theft ci a'tciut’i-
-eIVices.

with credit end off'en o« was
150 of an extons:"" bill enacted for

Part 3 THEFT—OTHEp OFFENSES

tho purpose of strengthening the Pena! Law in its appfic.ilion
to conduct involving *hw ft and misuse . : crodT card"8" r..|
¢. "15; too practice commentary upon § 153.00.1.

_ Prior to 1969, the general subject of fraudulently obtain-
ing property or services by means of stolen, false or |mProp-
erly used credit cards was covered by (1) the crime of lar-
ceny (by false pretenses) in eases where property was ob-
tained: "(2) the "theft of services" offense at hand (§ 1G5.15
r11) in cases where a service was obtained; and (3) a misde-
meanor entitled “unauthorized use of credit cards,” which ap-
peared not in the Penal Law but in the General Business Law
(§ 513). The General Business Law statute, defining in rath-
er complex fashion a very broad offense or offenses embrac-
ing acquisition of hoth ‘property and services, covered ap-
proximately the same ground as Hie appropriate Penal Law
statutes.

The 19G9 credit card bill (L.1969, c. 115) did rot work any
truly significant change of substance in this area but estab-
lished a new structural format. The rather redundant Gen-
eral Business Law section (_J;_5132 was reg)ealed. Tho Penal
Law "theft of services” provision (§ IGF>.15[." ]) was narrowed
to apply to the acquisition of services by means of "stolen"
credit card.? only (rather than acquisition by means of almost
any kind of defective card, r.s was formerly the ease'. And.
finally, a now Penal Law section was added f§ 1'55.17'. defin-
ing the crime oi "unlawful use of credit card.” which doe." w*
deal with the use of stolen 0r forged cards but renders guilt
of a misdemeanor one who "in the course of ob .lining or af-
tempting to obtain" either "property or a service displays n
credit card which he knows to be revoked or cancelled”.

These offenses together with various others in the larceny
and forgery areas have the following overall scope with re-
spect to a person who purchases orattempts to purchase
Eroperly or a service by ‘means of a  credit card

nows to be in some way defective for the purpose:

(1) Regardless of whether property or a service is
tho subject of the purchase, and regardless of whether
the credit card is stolen or counterfeit, or whether it
has merely been canceled or revoked, the culprit is quilty,

. nt the very least, of a class A misdemeanor (£§8 155.23,

ic.m.ir.[i], Jigg.it).

(2) If property is the subject of the purchase or at-
tempted purchase, the cuIFrlt has committed la-cony
and, depending uponthe value of ih" uvoperty. may or
rnay not also In’ quilty (éfz.'i?felony *S 155

§ 165.15

T —

whichhe



33) If the credit card Is a stolen one, tin* culprit s,
undoubtedly, also guilty of criminal possession of stolen
roperty in the second degree, a class K-felony (§ 165.45
FZ]). In addition, if in making or attempting to make
the purchase he signs a voucher, receipt or other paper in
the name of the card owner—as he usually would have

to do—he is also quilty of forgery in the second degree,
a class D felony (fc 170.10[1]).

»4) |f the credit card is a forged or counterfeit one,
the culprit is. undoubtedly, also guilt;gI of criminal pos-
session of a forged instrument in the second degree,
a class D felony (J 170.25).

Subdivision 2 restates the#Jroscriptions of former Penal
Law § 925 but expands the offense to include thefts and ﬁay-
mont-avoit.ir.ee of restaurant services as woll as of those
provided le hotels, inns and the like.

Subdivision 3 includes certain former Pena! Law offenses
‘o8 1j'uf 1, 2., 11'90-b; but broadens the overa!. crime to
encomga_ss Improper acquisition or fee-avoidance of all forms
of "public transportation service*’ rather than of the limited
kinds specified in the former statutes.

Subdivision 4 substantially restates former Peru! law §
967 %ee,_al_so, } 1293-¢). _

Subdivision 5 substantially restates certain phases of
three former sections dealing in part w.lh fraudulc: t tamper-
ing with gas. electric, steam and \va*er meters ($$ 1431,
1431-a, 1432). The offense is broadened, however, to include
n.eter tampering nnd similar chicanery relating to anK sort
of public or private service measured by a meter, whether of
the indicated public utility kinds or otherwise.

Subdivision Cemhbodies other phases of former %enal Law
Sl 143] and 1432, addressed to the acquisition of gas, electric,
steam an.i water service without me supplier's consent.
Thoffense does not necessarily require intent to avoid
payment fr.r the service improperly obtained. It would apply,
for example, to one who. having had his gas turn’d otf, suc-
ceed' ii. rePamm% the service by unauthorized tampering, re-
gardless of whether he intends tu pay for tho gas thus ob-
tained

Sundlvinior. 7 is rew. This offense is included for tin.
purpose of plu%ging aa apparent gap in the piv.-ont law
pointed up by the decision in People v. Ashworth, 1927, 220
App Div 49S. 222 N.Y.S. 24. The defendants therein, a

"ir.iil aupcrintendant and his brother, were convicted of grand
228
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Hixtnrlenl | foutiil Il 1. 1S7S. €. "Itl. Tim! statute
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Meter* or MtiU'timenti. tampering sun lu gel mi nr off ii freight ear or

with 1 engine while Iu niutlun, nr to ride on
any wood or ftelghl cur, unless em-
ployed hy ur with permission from
the proper officers of snoh railroad
or (lit person lu elmrye of snrti ear
or enghie. Snlidliisiun | of section
I''d of lhe 1%®nal t'ode was plainly a

Hotel vervicc 2

Retinal to pay tare 4
Stealing rlilc* .5
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11" flrsl eliaclniei'i by the legisla-

larceny as a result of havingi made unauthorized an«! per<c::-
rlly 1itjfitnhle use of the mill’s machinery, facilities ai<! lai'o"
¢ "pir -efil.-tar.tiid quantify of woel for a certain company.
The judgment was reversed on the é;_round that the corrupt
u-sc of the mill’s facilities and labor did not constitute a theft
of "property" and, hence, could not tie the subject of larceny.

Subdivision™ 7 herein render." such conduct a "theft of serv-

ices.”

Theft of Services is n one-decree crime: a class A mis-

demeanor.  Obviously, all the ways in which this offense
can tie committed are nut of equal seriousness so that it
would be reasonable to expert the offense to bo defined in a
number of degrees, prescribing punishment commensurate
with the gravity of the prohibited conduct. As indicated
above, this section represented a substantially new concept
in New York law when it was incorporated into the revised

Penal Law in 1007. Because of its basic novelty ns a sep-

arately defined crime, no attempt was then made to further
subdassifv it; the expectation be|n? that, as experience
with tie impact of the section developed, the Legislature
would impose reasonable subelassifications. In almost every
legislative session sinv about 1070. bills have, in fact, been
introduced, for example, to extract only the theft of railroad
="rvives and make it a violation rather than u class A nis-
dt moanor, Such attempts haw thus far been unsitcresstnl
not. hecause they lacked nvrit but because they created an
Logical anti unfai" dislio tion between “raili\ad" and "sub*
wa; " or "tax service*. Hopefully, appropriate subclassifi-
cation will soon be forthcoming.

Cro'i* ItotorNKd

Niili'n of Dcrlxtoim

Historical
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& 165.15

Aotc |

meanor for a minor or other person,
hinder, or delay (lie passage or mo-
iling of nay cre lawfully running
upon any horse or street railroad.
Subdivision I of section 420 of the
I'eiiul Code was, quite as plainly, a
codification of lliut statute. Ity L.
INM). e 370, it was made a misde-
meanor for a minor or other person,
not u passenger, to clitnh, stand
upon, or in nuy way to attach him-
self to. a locomotive or car, unless it
is done in compliance with law, or by
permission, under the lawful rules
and regulations of the railroad. Tin*
same chapter also made it a uilsde-
meaner to invite or solicit any sueli
minor or other person to come, or to
k-, or tii cot-ent to los remaining
upon, ally engine, or any freight or
baggage car. null -s rightfully (hero
by Saw, or with permission under the
rules and regulations of the corpora-
tion. Thus, these three statutes laid
for their object tin. prevention of tho
unauthorized riding, or being, upon
cars or engines, and of the obstruc-
tion, or delaying, of cars upon sur-
face railroads, in the following
year, when the 1lvital <ode was es-
tablished (1.18S1, c. CTi'c, section 420
was enacted as it stands at |<resent
witli the exception (lull, by an
amendment in 1SR iL.lv.io, ¢ 45n.
sulnllvilsion was made to apply to
steam railways, as well as to horse
nnd street railways, and tin caption
"Hiding on freight trains” was added.
It is reasonable to infer that (lie IV-
nal t'ode, In tlie respect which we
are now considering, was Iniemled a-
u codification of. and to retain with-
in its provisions, existing laws. Hast
v llro.iklytl Heights it. Co., HMD, IliC.
N.Y. lo t #SN.H. “51.

2. Hotel icrvico

Hvoiei.ci' that guest left hold with
her biiggagt, leaving IIlU uuptiiil lull
ance for to.iu rent and telephone
charge-, did i<t siistala eonvteiion of
olitafalag credit or iiccoimiiodatloii at
Imtcl with intent to defraud. In ids
settee of proof timt when she regis-
tered she did so with Intent to tie*

PENAL LAW

I,. 1870, c. 4T-J it was made a misde-

Part 3

fraud, and where, aside from indebt-
edness involved, she bad paid all oili-
er charges for over 0 months. Peo-
ple v. Astor, 1043, 200 App.Div. 250.
55 N.Y.S.2U 283.

Presumption under tlds section
[Penal I,nw IfMIO, 5 fI25| of intent to
defraud liy obtaining credit or accom-
modation at hotel arising from
guests leaving hotel witli baggage
and charges unpaid was overcome,
where the leaving was not surrepti-
tious but was requested hy liotel pro-
prietor. id.

Ait a|>artnieiil hotel comprising
Kitchenette apartments ami accommo-
dating transients only very infre-
quently did mi eoistStute a "hotel"”
W.ili respect to plaintiff Who occu-

pied .i ji.mll furii-la-ii . pur!

mvili hi- family lini-r ¢ six ii.;(ks"
h-asi- Within .ii.- .section [i'cind l.ow
pai'l. ) 0*3|. Cooper v. Sclutrmel*-

ter, lit1l, 170 -Misc. -174 20 X.Y.S.2d
acs

The omission of tlte term "apart-
ment hotel" In litis section [Penal
law IflMI, S 1>25] was ileli'aerate ill
absence of any expression or action
hy the Legislature which might lie
deemed ii sufficient Imsis for ascrib-
ing a different Intent, nml lie- term
"hotel"” in this section does not In-
clude an "apartment Imfel." Id.

"A hotelkeeper eiin require a guest
to pay Ids hoard in advance. Tin*
law gives him n lien upon the guest’
baggage anil" this section [Penal
l.aw lildil, 51125 "gives him a nrastie
remedy iu all eases of netmil fraud
either in obtaining ei'i'illl or in any
effort to deprive the landlord of Ids
lien upon a guests baggage, lint tlie
mere fuel of a guest liol being aide to
pay a hold loll I< not a crime."
People v. Ixlas, 101ll, 7b Misr. -log.

lit N.Y.ft. 212. See, also, Poopl* V.
Nicholson, IS'IS, 2 Misc. 2iib, 55 N.
Y.S. 117

Where a landlord keeps a | in

litw and Imr hill together and nmk>s
no specific application of payments,
lie cannot claim ttiat tlie Iminnee due
is for laiartl and proceed under this

230

iZr: .. LInt1 v.
section fPcn.i iiaw i'wi, t tc*
People v. Ixlas, Hil.t, 7I* Mi*e,
141 N.Y.S. 212.

Where a hoard hill is eaittir tni «*
a regular hoarder at u hotel >vitlion:
misrepresentation and In* leaves tie
liotel openly and takes his luiggag-.
openly, he is not guilty oil n violnihu
of this section I|Penal law litob, -
5251 Id.

Where there is no i-vidi ace that +*
fi'iidiuit iuteinied t®&* defraud le* 1
keiiicr hy a  i:ig false pretense-. *
surreptitiously removed uaggtige, in
left merely lo ilitain money (a p
hill, la* e.iw.ot Is* eoavicti'd (.tide
this section (Piaid l.aw Ph/'l, &SfCf
People v. Nol * i | I 25 V .
Vil 55 NY T

J Mc. s o""Pr: na "
witn
Tlds section [Penal ta>« OOl i

1431-tt relLtink to meters or lutitelv 1

inentsj was applicable to civil ncilon-
or proceedings. Hfi-H--. lie v. Y *
Yiuk Hdiseti C... 1lie, ip:i2. 2157 ..p
Uiv. 313, 2dl X.Y.S. :2d See.
Hspo-Iro v. (%Itsrdhli.’cii Hdisoi. i
of N. Y, 1*17. |- N.Y.S 21 MI-;
di.t v. I"iisi>lid.ijid Hijisnti tb. -
New York, PIlltt. 22 N.Y.S2d 157
Pur-miis ton-t. toj'|b."ail>'»i v. vty
N*\e York. IP, 7, j*'' Mi-v n¥,
N.Y.S. 27d

4. Refusal to pay fart

Where hr.-it.g cinp.-iallon. fri-,
wliieii ib fend.ii.t wa- alleg'd t< la
eagngrd a llueii'.-iia f* litre, there
i r unjusttfiahiy failing lo pay S
services fendel'i'il. Was iigaged i

1

business id providing private Im «mm |

slia* serviees and le *+veil to =il

riglit 111 refuse M'l'vil'e til HI'll.int
pilhlle it did md wi».' to sej\* -
that Il was a private .- .-{ipnied to

eniupiuii larr.i'r, vlee pnuid. a
et.ipoi‘iii.oi. did ..al fa.t aill.ia

of Mthd "™ "f t'a- «'. tinl pm a'.
that a per—., is gi ,;y «f "Ih.'fl
serviees" when. Witli intent to uhlan
rlilruad, subway, bur, air. tax! sw
“any other pi.Mir tiau-pni'tatbii
serviie™ wiihoiit payment of lawfo. |
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44*, ard wit'-rv. a-a'* fr

re*' involved, she it >.>! .tl! oth-
charges for over i' moralel poo-
v. \-tor, KM", <;» m.;. I»iv

X Y. *.2d 2«>,

Presumption under t»>* section
mil L.nw Ifktl), J! of intent lo
fraud Ity oHlitlfmtc 'nsIU nr aceoni-
Matlon nt hotel urf from
i*¢'« leaving hotel with baggage
nl charge* unpaid we* overcome.
~n> tin* leaving wri nut Murii'pli*
‘as hut was reipiesltil by Ikiccl put-
wter. Id.

An apartment livd comprising
chenotte »; »: »++ and aeeommo-
ting transHirs only very lufro-
v.utly did not constitute a ,lio*el"
‘li re pect to pialidiff win* o™
i a small furil,“Leil ‘ipariin'llt
i |ds fatally under a six ue*nrhs®

> within this vnctiuri ,!%®:i;:l lLaw
‘I t fri*x|, Cooper V SilllreHl I—

lull. 171 V.Uo. ITI. v s.’l
Ili*" omission (lie 'apart
nt linti * In till- "ty "eltal
w 1TKO. } P2*, wa* Ter ey it

moe of titty expression nr . .
tlie Legislature which mligkr lie
wHied u tuifflrletd ! e\¥\< fur w%rrl!>-
g n different intent, nnd tie* term
“tel™ In tlds Muct'im diw mi in-

rle nn *npartutOti! hot'*'" Id.

‘A hotelkeeper ran reunite a truest

pay his board In inlvaiwv. Tin
w it 'is him a lem «pun the gm'sl™*
rpp! nad" this seetion |Penal
w 11*00. { 02ai "give. 1ini a drastic
osedy Iu all eases ef aitaid fraud
sher In obtaining enutii nr tn any
fort vo deprive the lundloril +»f his
‘u upon n guest's baggage Hut the
ere fact of ii guest lint Iw'ittg tihl.* tn
iy ft hotel bill Is put a crime."
iiple v. Kins, lbid. 7b MI*i*. 1*2
‘1 N.Y.S. OIL', See, idsM, l'enple v.
Mtolsotl. isfls, 'TI Misc. 2i»l, an X
S. 447.

Whore tv but lloril keeps a beard
i and liar bill together atul makes
mspis'lflc ttppHritiloti "f payineots.
. miiiunnt pinita that tie ™M Iti:"e due
fir Ivard iitil prove smumb'r M. <

I\rl o THEFT—OTIIIK OFFKXSSS

*icfjojt (1" .. 7. *v Th-b > bTd
People V. Kins. Patk 7o Misc. 172
111 N.Y.S. 211*

Where a board bill is contracted 1li¢
a tegular boarder at a bdti | veitlio it
iidsrepreseiitatleti and he loaves ti e
h 'tel openly and takes his baggage
*urtdy. lie is not guilty of a vlolatioi
ef this Si'Ction IPoit | law IfKIU. y
nsisj. id.

Where there is an evidence that ile
feiulatu lliltutdeil to defraud lintel-
iv'ii'ip'T by making fa!-. pretenses, or
suriepiitioilsty remnv.d baggage, but
left merely to obtain ototfoy tn pay
lull, he ealioot be coneicted under
tills section IPena! lLavv 10%» » It'Jo|.
People e Xleledsoit, Isps. J'i Mise,
UGl an N .1 ,S, -lii.

3. Meters or attachment*, tampering
with
This sort(nil fPenal law 1%» S
1431-si relating to motor* or aMiO'lt-
meli(s| was npplieab'i to civil nothin'*
or proceeding” Mffd'Ns, Ine. v. New
York Md'sett Co., Inc.. Pilfcl, 237 App.
IMv 3In, -Jil N.Y.S. 120. See, also.
lispmitn V. <Vee.ulidaT'd KdI-"!I Co
er N. Y.. IPIT, VN.Y.S..M MIS; llo
eha v. Consolidated Kdlson Co. of
New York. )fl4tl, 22 N.YS'M IT.7:
Parsons Const. Corporation v. City of
Now York. 11*37, 1G3 Misc. 1*32, "'US
N.Y S. 27l

m. nctuval to pay fan*

Wnere leasing corporation, from
which IUfetuhtnt was alleged to have
engaged a limousine fur litre, thereof*
ter Htijnstlfinhly falling to pay for
services rendered, was engaged In
business ef irovhling private Union*
sin** services and ro***rvod to itself
right lo refuse service to members of
piddle It dal no* wish to serve, so
that it was a private as opposed to a
common earrier, servioo provided by
corporation did nut fall within scope
of solid, 3 of this sis'tinti provhllitg
tliar tt person I' guilty of "theft of
services" when, with Intent to obtain
railroad, subway. Ins. air, |a\l or
"nny ether public trausju>rtallen
sTvtr; v lilioit*. payie* «= 0' lawful

231

; 265.15

rcy <
churge th 'P*f*r. la- esbt* *r 0 a
tempt.< to obtain such service hy on*
JiistlfInlilc failure or refusal to pity:
People v. l.ee, 1072. 71 Mlsc.2rt 230.
aim N.Y.S'Jd is.

Ilefiiidant railroad passengers re-
fnsat in slum his ticket to trainman
oil reiptest enlistHub'll violation of
this sectinn IPenal l.aw [OlIO. $ 10'M||
preserlbing riding >»» railway ear
without authority or permission of
pmiM-r officer* or with loteittioii of
tait paying limrefor. People v. fliiis,
vitid, 1 Misr’M S*3, *%u N.Y.S.'M

oIL

Iteftisal by pnssoiiger on radroad
train lo pay amount of fare demand-
ed of Idm is pliltlll fade evidence *if
Ills Intention not to pay for the rid*
in violation of this section (Penal
law lima. $ lItlitfll providing that per-
son wlm rides passenger car with In
b*ntloii of not paying therefor Is
guilty of an offense, People v, Puns,
iilltlo  1IHIW. It Mise.2d linn, 171 N.Y
c.''d Stitt,

This section Jl'elial lLnw IH*b. *
Ibbit! providing timt person who tid<*
oil passenger cat with tliteltfbut
tint paying therefor Is guilty of an
effv'ltse does not apply only to |Mr-
sons who surreptitiously nttempt to
obtain transportation without paying
therefor, Imt Wits applicable to pas-
senger who refused to pay to conduc-
tor . cents which conductor be-
lieved was applicable to fare as fed-
eral transportation lav. Id

Once ii passenger on railroad train
decides to refuse H>pay fare demand-
ed, la* acts at his own peril, hut If
passenger tenders an amount e<liittl
to correct fare, lie does not violate
this section (Penal lLaw* Ifloll. 5 Ibb(t|
providing that person who rides pas-
senger ear with Intention of not pay-
ing therefor unity of an offense.

Id.
I’Uder seel loll r’dt of 2d I’SC \

(LIt.tMbo-li of Internal Uevenm* Code
providing timt It* per rent excise tax
mm auuniui paid for transportation of
persons hy rail shall not apply i»
amounts which do not exceed tk*
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* 10 amount* paid fur cnmmti.
kt'iis for one month or li>s,
iii i\ was due on 20-cont fni'i* for
transportation of passoSigcr. who Inul
nation not iiulm Lil within ticket, nnd
passenger, who offered to pay the M
cents, tmt refused to pay It cents
which conductor slated was due as
transportation tax, did not violate
tills section 1lVnal Law
providing that a person who rides on
passenger car with ii'.teinlon of nut
paying therefor is guilty of an of-
fense. Id.

5. Stealing rides

The prohibition agaltisl steiling
rides does net oMoinl to eases \\1, *t#*
permission to ride oi, alt pugm- »
given Ly th- person m I'h-u-g* tl.mv-

of. as tile mm-.Peer. (Irim'd.i" V.
Lake Main-, .-ic. it= *ee. 1'11-. 201 N
Y. 371, OSN .K. 702.

A eiiiiation of :i . -.ivtimi j1%ttil

Law Ifmti, s lhiio; iU rldmg on a

§ 165.17

PIJNAL LAW Part 3

freight train was adverted to in re-
vetsing a Judgment for die plaintiff
iu a negligence action. Parrott v.
New York Cent., etc. It. Co., 1800,
117N.Y. GG3 52 N.E. tilt).

Tills section [IVnal Law IOhO, £
111(|]] rendered one Mealing-a ride on
a freight (miit guilty of a misde-
meanor. Sharp v. Erie It. Co., 1004,
tin App.DIv. 11)2. M N.Y.S. 503, re-
vels,si .in oilier grounds 184 N.Y. 100,
70 N.E. trjtt. See, also, People v.
Wehster, LV.Il, 75 Him 278. 20 N.Y.S.
1007.

Where an officer sees a person
stealing a ride on a freight train and
direets .mother effhvr to arrest him,
who tines m. and a; tl.e station house
charges him with xagr.inej. lie may
i'o -.aviete.l of a viidatio;, of this
leetioji Pen,' Law lii'ti, j [I'elHL.
where, on iielng taken before a map-
istrate, die first officer charges him
with siteh violation. People v, Wcl.s-
ter. 1531. 71 Him 278. 20 N.Y.S. 1007.

Unlawful use OFCredit card

A person is guilty of unlawful use of credit card, when in the
course of obtaining or attempting to obtain property or a serv-
ice, he uses or displays a credit card which he knows to be re-

voked or cancelled.

Unlawful use of credit card is a class A misdemeanor.

Added L.19G9, c. 115. § ii.

Practice Commentaries

bn Amold I). Th chtmun

This naii»:i Was added by one of a scries of amendments
contained .. 1000 hil designed to strengthen Xcw York’s

crinur.ui W< in their application t frau

s aral misconduct

committed by tho use of ntoicn. forged or otherwise defective
credit cards L.IbGO, e. 115 section Hi. An explanation of
this section is contain-d in the practice commentary upon

§ 105.15.

232
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§ 165.M0 Fraudulently oli'.:

A perov ms guilty of fraud;:!,
with intent to defraud or injur. ;
tial bonelit for himsdf or a thi;
ture of a person to a written it,
representation of fact which he «r.

Fraudulently obtaining a sign;".
L.19G5, c. 1030,

Historic.

Derivation. Penal law 10t?> t*
p32, 031, 031, IL57-n. Seelinn o:. was
from dvii-tl C <de tssi, £ 1c0, s.-rihm

034 aim inicd iYL e 3it3 Vo

-eracticc t %

liij Arnold u
_This section replaces a variety
sions directed at these who f?

ture of another to a wrltte.v .
037, 937-a. 938].

Cross ISc.
l.nrcony. see smlo.i ill pi 4
Signature defined, s .+ (t-r.- - C'.must:

Note* of 1

Aud'! and Pa ment ol claims s
churcht COIlECtIONS and ior.iribu.lon~
4

Credit statement 3

Elements of crime i

Legal papers and documents 6
Spurious documents 7

Written instrument, generally 2

t. Elements of crimo

lo W-action.ith- Gl pin " TA M tic
lll oidaiding pr..party Ly Zilce Ckd.
4" wriling nust lip cnhv.l." ! ;.
I'-iv.' .r I - .f fr.ui.th.g,
iV.ipic v. Court nl ty»yi-r, . t*|.sst, vt
N.Y. 1311

Tim reliance_mi tin- pr-tiv.M. i.y n.p
prosi"aUtr Is IM tvnimtinl ~Imm'iit of
N*M
-00



NAL LAW
al by frawl |Io—" srt* i>Vv:cc.
1975. 47 A D 2J 40",
e 'mE NA.S. .M TC«
o first decree
JK
am
“Tit proof
illy,  fcnunr.l wlicli were (1isni;->m1 at close
* of flic People's rail- was ™ira’ly suf-
ficirnt i« support *nh counts under
M= n theory of lareeay lij- false pretenses
- or larceny hy frilp v o His— People
v. OmsoJario. ” 7* 47 A TO! 33
V. OGN.Y.SIM 197
. 55. ---- Srcond degree larcrrv
Evidor.co «li<i«'It’2, inter rtia. tint
ally welfare n*M*tini€ recipient frnudu-
k'a loilflv received public Welfare funds
of over $5.'l0 supported |-Hviednn
of socnnd-deRree er.iml le.reenv. 1Vn-
im ple r. J-Ifl. 1975, 47 A.I”M -ton,
W 3Cfi N.Y.S.ttf 7XT
- 57. ---- Petit iarceay
el Ev tiepee (+>; defendant took art
A\gc works fror.. ibnh+ hy Riving false
% promise* to *«!! t! + works and return
MM the fneee.Ts. minus a commission,

to the teliiler. »tir defendant failed
to respend In various rnrrevpoltdOPCi*

from ji'i . tier requests!=; pnyrvur
or re*-*:1 of the mMks i ilofrm!
ant's soi | e ii'0 I'-: «lo tisd boell
00le;'e Qil. j> [ ' :]- . e -RJ rliflvRsl

in nii4’1* teims.p *Sr< eowifpstrii't %
beyond a r. a-nnrilic do-ot ®xd to -
morjt” iT't1if«r. ili’t (lei'eindan; Im>l n
fraudulent iti*i.<ir :sot was Jrullty of
pefi* larcenv, perode v. Newman.
4975, f0 Mi'sr.M 975, 3T* N.YNVAI
40>

ko-nor.nr.nY

ilccre

nml deir.vded no:-# .hem .isl reRiv-

ter, tlei’ ilefein’mp mnlu) from
her tvnfrt, tire an Ionnsvpjen
frr.dant I<fok « = mm fr.e. .ntth reals-

ter, anl "hr* def- l>* pe.-relpu:*4
iu Ima-«:-ent an-! (Wn r* tn her fol-
lowin'; Il.e mlihpey was snfrd'c-nt tn
sustain Il'efedl.irr’A ecc.--otfoas for
first-1"e/r*0 ‘% “ime”V. secou'l-tiejjroc
roMierv. to.' ---units of llitrd.dcgreo

ctnml ! re. a-, nm - | 5| e | vo.
V. riniemor. ySd T4,
05 N.Y.SIM sju [jf.T.

'ENAL LAW § 165.15

APT; CLP. X~ OTIZF.11 O IFP.\SI™S RELATING TO TJTEFT

a I0'l.W Ur.nrAhorb. ctI ere of a Tc'iiclc
Practice Co.nncniary Cit 10. Failure of lesseo to return
PeoPIe v, AInmo 1974 SI Y24 : * venlclo
4_5_2_ CS NY o, 11 375, 305 XM A failure liy a lessee of a conmecr-
- ci.illy rented vehicle to return it to
lessor at tlwo Stip'ilateil is tint a vio-

B P = lation of mini. 3 of this section nml,
3’]_]I_|I|OILU1]’Ify imtex to Notes nt least jtt ahsetioo of n ilcnimil hy

Failure of lesse O retum vehicdle 10 owner ami refusal hy lessee to ilc-
liver, nrIRinnl renting nml retention
does not heeoine n crime hy lapse of

9. Evidence time, hut is merely n breach of cou-

llviiliime was insiiffleicnt to cs'.nh- truer, linnnor Cas. Co. r. Lar.ar,

INIi ilefeinhiilv Ritili beyond n r-n- 1I'75, Pl Mise,2d 300, 3CG N.Y.S."M

seunMe doubt of possession of weap- 311

mis ipii! datiRerous inairmnents ami

npplinlieea or unnulhomed use of a

vehicle. People v. Itoherts. If'75,

47 A.1*2d 909. 3C(» N.Y.f2.2d 227.

§ 1G65.15 Thert 0f services
A person is gttllly of theft of strviccs when:

fave mtin volume for lext of tlo s

4. Willi intent to avoid payment by himself or anollior person of
tho lawful clat™o for any telerommmiirations service, including,
wiiliout limitatiiin, enblc udovision scrviee, lie obtains or nttempts
lo ohtain suelt serviec for himself or another person oravoids or
attempts lo avoid paypient therefor by li‘iliself or another personby
mean- of (a) tamperin'? nr mnkintr comioelion with the equipment
of llm siipidicp, whether hy iitei liatiical, clertrieal, neouslieai or
olber means, or (li) any misrepresetitalion of l'aet wliieh lie ktnuvs
lo be fal—, or (0) any o'.her rutmice, (i-iel; dceejdion, eodi-or <Lv<e;
nr

;scc maili volume for tcvl of 510 -,
Theft of services is u glas misdemeanor.
As amended L.JD%?, 5%5 §f
1975 Atnondnient. Subd. 4, 1,.1975, service llicft for himself or nrmthcr

c. olti). 52, rff. on the 90th ilny nfter pecrsnn,
July 29. 4975, Included eahlo telovisluu

Supplementary Practice Commentaries

by Arnold D. Hcchtman

1975

fitiihd\'«I'>u | ivns nmemlod to add ‘“'cc.hlc television service™ fr.,1975,
e. MIDI; n pinuse which is now difiinil iu subdivision 9 of J 155.00.
The ainenlaii”iit was spnasoi”i*d "» tin' t'ulilo Television Commission
wliieh, ntuic.reiiily, considered that tho development of enhlc television
i o- In ti3 Slate Inis been iiihlivind hv \\ilfispnl theft of cal.Ir tide*
vision Nor"Ves, Hue eslimti- Is that as many us Jfif),(ic pcotdu in
Now York Stale may he cellin; cnhlo serviees without pn.vin? for It
1linloilslv, a svi'.oits theft pt' oI|I—||| ovisls lint that does not metni that
th- instant amendment isnecessary, |l ussumes-.nr at least Implies
—ihat the theft of cabletelevision service.= wnsnot heretofore pro-
scribed so that li,e specific iimIn-ioti thereof was necessary.

Subdivision 1 since its initial enactment, hasspolo'n in terms of
the ihcft of innuuilealioiis serviees," Tins phrase not found In
the former Pepa’ ,.ivv, was introduced in tin- V'(»7 revision as n pep.
ere term to encompass jiwt sceli t-—-4ihlint advam-es tis eu’'de television.
Tim tarn, i law sp- ifieT'lvnd Iressed "lelephiim-" or "tel-Kmpli*" nerv-
ies (former 18nai  .aw J5 fHi7, I.¥3-¢) ami, if such terms Imn! hern

3l Mmi-e*a; |- a_jy.- n

114 e ”



nntiuued iu the revised law, tlie instant nmocdir.ent would lie appro-
priate. )*t:t the word "t'-U'oomnmnieution” was .adopted prc<i*cly for
' e j'urpo-o of idula'tu? periodic nmendr-icnt of tli* sulshNMon when-
ever a new device. as euhlo television, is introduced iuio our cnl-
tare. As defined, "telecommunication*" means: e'commnuicalion at n
distance (us by Cfthlo, radio, tclcRrnph, tclophone or television)"
(Webster's Third New Intcrnntioiml Dictionary, unnbriditcl). Thus,
witiiont further elaboration, the statute clenrly included tho subject
o:_the instant amendment.

Tin* objection to tlds amendment is not that it is incorrect hut that
it is inappropriate. One in ilic major deficiencies of the former | ®enai
Law was tlmt, by ncerclion over ttic years, it became a rnmbersomo
and eonfiu-ins repository of prohibited conduct directed nt very linr-
row ctreiiinst iin'vi. The revised i'enal l.aw sought to ovoid this un-
"lcsirnble cotuiition bv tbn use of generic or otlicr broadly descriptive
t. mM to eii.'oijileiss the nmuy form*— existing and prospective— tlint
criminal conduct eau latte, tfufnrtuiiately, the instant amendment
serve* to b ad tins well laid plan nirhy.

8§105.30 Fvar.ttnlcnt accostine
Practice Commentary Clicti

I'roi.b” v. liro'vn, Ii'T I, SI Misc.2d
3H n.y.s.im 11*

Elements of crime 3

I._ Constitutionalit

This' section mnhlu” it ny offense
to a vest perron Iu paMle piaee W|th
intent to dnfnt"iil him of ‘nteney o
property by metus ef tric.t, towmlle

or confiilrnec gnmo was not void for
Miyndicss. ivople v, Jtrown, 1071,
M Misc.2d MU, o(m X.Y.S.2d 1.

3. Flemonts of crime

Ksmtnce of offeoMc of frindulent
iiccusting Is the swindling nnd de-
frauding of victim nftrr galnln? Ida
coufldetiee. People v, Itrown, lilVI,
SI Mi*c.2d II'*, iJVi XA>".2d JIN.

§ 16550 Criminal possession of Stolen properly in tlie first degree

Supplementary Index to Note*

Free coot!" or (pits G
Market value i
Purpose 1

‘/

p e of his oer'tbiu nnd section
JV 2" fixing ii'ither d?grees ul crime
of ‘iitreer’ or crindirl> puilicKtdon s
||nt r-la'id lo r.--nki'lic- ecan.unie
t.r-hi'l but n ansi-.sins nc.dc of erhit-

LIt operat olls by p. rsoos charged
W|th otlenses under ipis sectB)
. 7 . People |H||||1A
NY M "th st NYS!
N K M
3 EV|d
|e||ec ItleIIIdItI’) evideliec timt
S eu au’ hsi'tvid by police of-
r||nn||g from a bouse in whose

| |t -.rrl tafac" fSﬂbWJl onloleo
p|rh0|l sc-mine,l defe
‘lelb.ii for r-iliniid T\ pM'noodic;

........... v te the first tV 168, PeoR/{
. 1oflnan. |'I. Jr ATET <N Ml
N.Y.S.M

j. Market v

alve
Liuvi, h|pts r"|F| foof s o f.r
Moll'll cxperituculll ||b||III' | lN XXn*

S jfa.fO Criminal posscimion of stolen property;

Practice Coaimentary Cited
* PtTI 77 'l wd
777 INYSIM

significant ndmissi.ei of value and
U|f|rnmII tir of n market value for
Pur ses ot prusri‘utinn for erlmjonl
iivscession i1 slid at propertY in first,
dfm ‘ee, even if that murhe nn
illegitimate muont People v. Mm*
mmini. PI71. km. 303 n.y.
s.\m 7. 332
Where at lime experimental librium
pills wen pnssi'sse.l us stolen prop,
ce|> tIe experlmental pill* had been

?/ |||||nuuelurerN and sub-
h||||||e pills of hitbMnulially  name
eheideal cnm 0||||on were bem? limn-
nP %tnrrp nm Iun{ketcn tIUIYkO vnhto
itate pill* was relevant to
establish enneut vulen of the reca Ied
glls in ||rn celitioU for criminal P
ession of stolen property iu |rst
etree and it was Immatenal whether
1i- valug of reenlled pills was timt Ju
bjSIIb inic or lh-gltimnin nmrkct. Jd.

G. Free (lootis or (lifts

Tig, un|nV|te(1 taker ef free p?ods
er (lifts is_ jnsl as much n thiet ns
if the (B 0i's were distributed for a
&I’ICE eople A 0h|S|IU||, Lo71. K=
) nil N.Ysm

.
" "d u*no

N0 ilcfciiso

10

1&t:

t"
\%

T1T1

8100.25 C
7. Submit*1"

| eefendan*
inn! iinperKi.il
cer stopped I*
to defendant'
that defends,’
potico officer.,
Idelo, or men
of nny citls,..|

Alrrin.r

§ 19500 0

Supplements

Ac| relating In
Acts of dlserell

G, Monfnasaj-..
INen n tvlilf

0f a dut
Lahtem* oyfltrﬁ sC
ot eimslitut, e
-ofﬁcm tills, .,
nepb'et or oinis
n erbue only if ,
wally enacted a
rule* promuliptt,
t e rtiu'valen! tc

b 2007

10. FEvidence
Evidence was
conviction* 0f
liey, depntv,i.l}.r

torncy, nml
distrb=t aforne
O' in the four,’

1

aktiou::

9 200.00 Drib

Supplementary
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SB 594: RELATING TO INSURANCE UNAVAILABLE ON THE VOLUNTARY
MARKET

In the course of deliberation over the medical malpractice

insurance issue, it became evident that other groups similarly
classified as "high risk,"” have faced the same problem 1in

the past. Fishermen in particular often have found insurance
at reasonable rates wunavailable. Businesses and home owners
in rural areas have encountered the same situation regarding
fire insurance. In order to prevent a future insurance crisis

for fishermen or other high risk groups, SB 594 was proposed.

SB 594 is similar to one of the provisions of the medical

malpractice solution. When the Director of the Division

of Insurance determines that 1insurance 1in any field 1is unavailable
on the voluntary market, he may by regulation initiate a

plan to provide the needed insurance. The Director 1is also
empowered to require the 1insurance industry to establish

a plan, subject to his approval, to fill the 1insurance gap-

In the establishment of such a plan, the Director 1is authorized
to require participation by all insurance companies operatiny
in the state with the burden spread equitably. The Director

is also responsible for regulating rates and underwriting
standards.

SB 594 was submitteo on the recommendation of Herbert Dennenberg,
the legislature®s consultant on 1insuranee.
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STATE OF WISCONSIN
ASSEMBLY BILL 5S
(As Amended and Enacted)

AN ACT to renumber and emend 619. Cl (1) (c); to amend 619.01 (1) (a);
and to create 619. 01 (1) (c) 2 and (7) of the statutes, relating
to creation of mandatory lisk-sharing plans for health care

liability insurance

The people of the state of Wisconsin, represented in senate and assembly,

do enact as follows:

SECTION 1 619.01 (1) (a) of the statutes is amended to read:

619.01 (1) (a) Eslablisinnent of plans. If the commissioner
finds after a hearing that in any part of this state automobile insurance,
property insurance, health care liability insurance or workmen’s compensation
insur.'mciir. not readily available in the voluntary market, and that the public
interest ‘quires such availability, he may hy rule either promulgate plans
to provid esuch insurance coverages for any risks in this state which are
equitably untitled to but otherwise unable to obtain such coverage, or may
call upon the insurance industry to prepare plans for his approval.

SECTION 2. 619.01 (1) (c) of the statutes is renumbered 619.01 (1)
(c) 1arid a.mended to read:

619.01 (1) (c) 1. Each plan, except a health rare liability insurance
plan, shall require participation by all insurers doing any business in this state
of the types covered hythe specific plan and all agents licensed to represent
such insurers in this stale for the specified types of business, except that the



commissioner may exclude classes of persons for administrative convenience
or because it is not equitable or practicable to require them to participate in
the plan.

SECTION 3. 619.01 (1) (c) 2 of the statutes is created to read:

619. 01 (1) (c) 2. Each health care liability insurance plan shall
require participation by all insurers insuring persons in this state against
liability resulting from personal injuries. Any deficit in a health care liability
insurance plan in any year shall be recouped by rate increases for such plan'
applicable prospectively. Any surplus over the loss reserves in such a plan
in any year shall be distributed by rate decreases for such plan applicable
prospectively.

SECTION 4. 619. 01 (7) of the statutes is created to read:

619.01 (7) HEALTH CARE LIABILITY POLICY LIMITS.
care liability insurance plans established under this section shall provide..
minimum coverage to insureds in the amount of not less than $100, 000 for
each occurrence and $300, 000 for all occurrences in any one policy year
for the protection of persons who are legally entitled to recover damages
from the insured for errors, omissions or neglect in the performance of the
insured's professional services. If an insured has excess limits liability
coverage or such coverage is available to him, the coverage provided under
such plans shall be equal to the minimum level of such excess limits
coverage. If the insured does not have excess limits liability coverage and

such coverage is not available to him, the commissioner may establish

minimum levels of coverage higher than the minimum limits specified in

this subsection for such plans.

Health



SENATE BILL NO. 400 - OMMITTEE ON JUDICIARY
CHAPTER...couvn

AN ACT relating to insurance; authorizing the commissioner of insurance to pro-
mulgate regulations establishing a Nevada Essential Insurance Association:
vesting administrative powers in a board of directors; assigning powers and
duties to the association and the commissioner; and providing other matters

properly relating thereto.

The People ol the Stale o] Nevada, represented in Senate and Assembly,
do enact asfollows:

Suction |. . Chapter 67913 of NUS s hereby amended by addin
thereto t%e provmon? set forth as sections 5_Io_%, m%luswe,,of this act, g
Sue. 2. 1, 1j altera hearm? the commissioner determines that a voi-
untury or mandatory plan would, in liis judgment, fail for any reason to
provide essential insurance coverage, he may, by regulation, establish a
nonprofit unincorporated leg.tl entity to be known as the Nevada Essential
Insurance Association. All"insurers required to participate pursuant to
subsection 3 of NUS 6S61J.13U shall become members of the association
as a condition of their authority to transact insurance in ‘his slate.
2. The association shall perform its functions and,  plan of opera-
tion established by regulations promulgated by the commissioner pursuant
to §ubse§tion 10LNIi 63611.1S0. _

ue. 3. 1. The administrative powers of the Nevada Essential Insur-
ance Association shall be vestal in a board of directors conswtmg of not
less than five nor mine than nine members serving terms as established in
the plan of organization. The members of the bout,l shall be appointed by
the commissioner with due consideration given to the composition of the
membership of the association and to the interests of the insureds who are
provided essential insurance coverage by the association.

Members of the board may be reimbursed from the assets of the
association fur expenses incurred by their as members of the board of
directors and for reasonable ami equitable compensation as may be pre-
scribed by the terms of the plan of organization. ,

3. The board of directors of the“association shall submit lo the com-
missioner a plan of organization for the association and make suitable or
necessary amendments thereto to assure the fair, reasonable and equitable
administration of the association. The plan of operation shall become
effective uRon approval, in writing by the commissioner. , .

o if the association fails to submit a suitable plan of operation within
a reasonable period of time, or if at any time thereafter the association
fails ta submit suitable amerdmenls to the plan, the commissioner shall
promulgate It plan as necessary or advisable to effectuate the provisions of

th'%l?é.cw.)n' 1. 'The Nevada Essential Insurance Association shall, fur
|o_urposes of this section ami lo the extent approved by the commissioner,
ime the general powers nnd authority grunted under the lasvs of this state
to carriers license,| ta transact the kinds of insurance defined in Nit3
631A.020 a, 631 A.030, inclusive.

2, ‘The association may take any necessary action to moke available

necessary insurance, including but not limited to the following:

(a) Assess participating insurers amounts necessary to pay the obliga-
tions of the association, administration expenses, the cast of examinations
conducted pursuant to nus 63/A.110 and other expenses authorized by
this chapter. The assessment of each member insurer for the kind or kinds
of insurance designated in the plan shall he in the pr0ﬁortion that the net
direct written premiums of the member insurer jar the preceding calen-
dar year bear ta the net direct written premiums of all member insurers
for the preceding calendar year. A member insurer may not he assessed
iu any year an amount greater than 5 percent of his net direct written
premiums for the preceding calendar year. Each member insurer shall be
allowed a premium tax credit at the rate of 20 percent per year fars
successive years following termination of the association,

(b) Enter into such contracts as are necessary or proper to carry out
the provisions and purposes of this section. .

(c) Site or be sued, |nclud|n? Hiking any legal action ncessary to recover
any assessments for, on hehalf of or against participating carriers.

(d) Investigate claims brought against tlie fund and adjust, compro-
mise, sctt'c and pay covered claims to the extent of the ttssocial oil's
0b||%at|0n and deny all other claims. Process claims through its employees'
or through one or more member insurers or oilier persons dedgimted as
servicing facilities. Designation of a service facility is subject to the
approval of the commissioner but such designation may be dcilined by
amember insurer. _ .

e) Classify risks as may be applicable and equitable.

) Establish appropriate rates, rate classifications and rating c.diust-
mg%rltls and file such rales with the commissioner in accordance with NRS

(gj Administer any type of reinsurance program for or on behalf of the
association or any participating carriers,

h) Pool risks among particiﬁating carriers.

i) Issue and maiket, through agents, policies of insurance providing the
cover,ige required by this section in its own name or on behalf of partici-
pating carriers.

(]) Administer separate pools, separate accnums or other plans as may
be deemed appropriate jor separate earners or groups oj carriers.

(k)_Irg,vest, reinvest and administer all funds and moneys held by the
association.

(tl) borrow funds needed by the association to effect the purposes of this
section.
.(mJ Develop, effectuate and promulgate any loss-prcvention Frograms
aimed al the best inU"iesfs of the iissoeioiion and the insuring public. -
(n) Operate and administer anﬁ combination of plans, po. s, reinsur-
ance arrangements or other mechanismx as deemed appropriate to best
accomplish the fair and equitable operation of the association for the pur-
poses of muking available essential insurance eo\erage. .
Sue. S, The commissioner and tlie Nevada Essential insurance . Sui-
ciation may:
1. Give consideration to the need fo. adequate and readily act essdde

coverage, to alternative methods a) improvin% the market aifeiled, to
the preferences of the insurers and agents, to the inherent limitations of
the Insurance mechanism, io the need for reasonable underwriting stand-
ards and to the requirement of reasonable tuss-pi. vention Meuswes.
2, Establish procedures that will <rente minimum interference with
die voluntary market.



3. Spread the burden imposed by the facility equitably and efficiently.

4. Establish procedures for applicants and participants to have
grievances reviewed. _ o

5. Take all reasonable and necessary steps to dissolve the association
at the earliest date when essential insurance becomes readily available in
the private market. The dissolution of the association, |nqlud|n? its assets
and liabilities, shall be accomplished under the supervision of the com-
missioner in an equitable and reasonahle manner. .

Sec.6. Thereisno |Iablll% on the part oj, and no cause of action of
any nature arises, against the 3a Essential Insurance Association or
its ageriis or emfloyees, membt the board or the commissioner or his
representatives for any good faith performance of their powers and duties
under sections | to 6, inﬁlusive, of this act.

Sec. 7. This act shall become effective upon passage and approval.

SENATE BILL NO. 401 - COMMITTEE ON JUDICIARY
CHAPTER. .o

AN ACT relating to insurance; revising provisions relating to mandatory insurance
plans when essential insurance coverage is unavailable; clarifying the definition
of liability insurance as a form of casually insurance; eliminating malpractice
insurance as a separate form of casualty insurance; and providing other mat-
ters properly relating thereto.

The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

section L NRS 6S1A.020 is hereby amended lo read as follows:
, 1@ 20 .1 “Casualty insurance" mcluqes:
[a? enicle insurance.  ‘Insurance, against ossofordama%e to any land
vehicle or aircraft or any draft or rldln% animal or to pr .pcrty whilé con-
Falned therein oy theredn or being loated or unloade(li %,T},rem or there-
rom, from any hazard or cause, and against any loss, liability -.r expense
re ultlmg from’or incidental to ownershl\ﬁ, maintenance or yse of anly suc
Lvehicle,”aircraft or animal, t,ogether Ith Insurance against accidenta
injury to individuals, jrrespective of legal I|a_b|||tY of the Insured, including
the named insured, while In, entering, allghtlnq rom, adlustmg, repairing,
cranking, or caused by being struck Dy a Vehicle, aircraft or draft or riding
animal, "I such insurance is'issued as an incidental part of insurance on
the vehicle, aircraft or draft or riding animal, -

. (b) Liahility insurance.  Insurance against legal liability for the death,
injury or disability of any human being, or for damage to"property [J |
including liability resulting from negligence in renderlngnexpert, fi uc_larr
of professional_services; and provisions of medical, sgltal, surqlca,
disability benefits tq mgured ersons and funeral and geath benefis to
dcper dénts, beneficiariés or personal representatives of persons Killed,

wresPectlve, %f legal Ilflblllt (ff tqe bnlsure,d, when issued as an incidental
cove a% with or Supplemental to liability surance,

(c) Workmen's compensation and employer's liability. Insurance of
the obligations accepted by, imposed upon or-assumed by employers under
law for death, disablement or injury of employees.

(‘d) Burglary and theft.  Insurance against loss or damage by burglary,
thelt, larceny, robberY, forgery, fraud, vandalism, malicious mischiet, con-
fiscation, or wrongful ‘conversion, disposal or concealment, or from argjy
attempt at any of the foregoing, including supplemental coverage for med-
ical, hospital, surgical and funeral expense incurred by the named insured
or any other person as a result of bodily injury during the commission of
aburglary, robbery or theft by another, and alSo, Insurance against loss of
or damage to moneYs, coins, bullion, securities, notes, drafts, acceptances
or any other valuable papers and documents, resulting from any cause. .

-ée Personal Pro erty lloatcr.  Insurance upon pérsonal effects against
loss or damage from any cause. o
Glass. Insurance aﬁamst loss or damage to glass, including its let-
tering, ornamentation and fittings. A

g) Boiler and machinery. nS\Jr_ance against jr.y liability and loss or
damage to property or interest resulting from acciderits to or explosions of
boilers,, pipes, pressure containers, machinery or apparatus, and to make
Inspection of and issue cgrtlflcatﬁs of inspection upon boilers, machinery
and apparatus of-any kind, whether or not_Insured. ,

(it) Leakage and'lire extinguishing equipment.  Insurance against loss
or damage l0"an properr%/ or intereSt caused hy the hreakage or leakage
of sprinklers, hoses, pumps and other |ire-extinguishil.g €quipment or
apparatus, water pipes or containers, or by water entering through leaks
or openings In buildings, and insurance against loss or damage “to such
?gtugklers, hoses, pumps and other lire-exiinguishing equipment or appa-

(i), Credit and mortgage guaranty. Insurance against loss or damage
resulting from lailure of debtors to ag their obligations to tlie insured
and instrance of real pro ert\( (rp%rt lenders against oss by reason of
nonpayment of tiie mortgage indebtedress. = _

J) [Malpractice. Insurance against |egal liability of the insured, and
agallng,t loss, %am?ge or emense mudentglf 0a clalbm ohsucth I,|a,b|It|t%|/, and
Including medijcal,” hospital, surgical and. funeral benefits to ipjutcd per-
S0ns, wrgs ective 0 Pe ala]laan o*tems_ure(?, ansm(? out op Jtlﬁe degteh,
injury or disablement 0f any ﬁerson, or arising out of damage to the eco-
nomic %néere_st of any person, as the result "of negligence™in rendering
expert, fiduciary or professional service.

m& |.levator, .Insturance against loss of or damage to an gropertey
of (ho insured, resultlng rom the,owner&hﬁ), mainfenance or ﬁs ele-
vators, except loss or.d mage bg/ lire, and to make Inspection of and issue
certificates of inspection upon, €levators. , ,

uUn? in bw] Csongenltal delects. Insurance against congenital defects

L(m)i] (|} Livestock, Hnsura ce a(n;]amst loss or damage to livestock,

al 'services of a veterinary for slich animals. o

(ngl_l (»>) Entertfunments, insyrance mdemmfymg the éaroducer,of
any motion picture, television, radio, theatrical, sport,”spectacle, entertain-
ment, or similar production, event or exhibition” against loss from. jnter-
ruption. postponement or cancellation thereof aue to death, ac,ud,en‘al
Injury or sickness of performers, participants, directors or other principals.



C(0)3 ﬁn) Miscellaneous.  Insurance against any other kind of loss,
damage. or liahility properly a subject of insurance ‘and not within any
other kind of insurance as defined in this chapter, if such insurance s
net disapproved by the commissioner as being contrary .to law or public

2.~ Provision of medical, hospital, surgical and, funeral benefits, and
of coverage agalnst accidental death or In Hrsy s incidental t% angd. pait
of other msurance as slated under paragraﬂ_ (a) (venicle), (b) &I_l bil-
|ty3, ‘(d) (burglary), (g) (boiler and machmerP/), [(J) (malpractice),]
and (k)" (elevator) of Subsection 1 shall for al ,pu,r(s)oses be deemed 10
be the same kind of insurance Iu which it is so incidental, and shall not
be subject to provisions of this code applicable to life and health insur-
ances.

Sue. 2. NRS 6S6B. 180 is hereby amended to read as follows:

656B. 150 L If the commissioner finds after a hearing that in any
part of this state any essential insurance coverage is not readily available

In the voluntary market, and that the public interest requires such avail-
avility, he may by [rule] requlation either promulgate plans to provide
such ‘insurancé coverages for any risks in this staté which arc equnablr
entitled to but otherwise unablé lo obtain such coverage, or may call
upon tl'.c industry to prepare plans for his approvall Such”plans may also
include any kind of reinsurance that is unavailable and that would facili-
tate making essential insurance coverage available where it would other-
wise not_be available. ,
.. The plan promulgated or prepared under subsection 1shall:

(al Give consideration to the need for adequate mid readily accessible
coverage, to alternative methods of improving the market niTccled, to the
prefeicncis of the insurers and agents, to dig inherent limitations of the
Insurance mechanism, to the need for reasonable underwriting standards,
and to the requirement of reasonable loss-prevention measures; ,

Establish procedures that will create minimum  interference with
the voluntary market; o , .
(et Spread (lie burden imposed by die facility equitably and efficiently
within the Industry; and _ . ,
lisiabiish procedures for applicants and participants to have griev-

ances reviewed by an impartial body. = , , ,

3. Each IFm shall require participation og all msurers,?,om? ang busi-
ness iu itis stale of the ftypes kinds covered by tbe specitic Ran nd all
agents Jicensed to represent such insurers in this state for the specified
.ypes]{ kinds of business, except that the commi.vioner mag exclude
inds of insurance, classes of insurers or classes of persons for administra-
tive convenience or_because it is not equitable or practicable to require
them to Rartlﬁlpate in the elfén , o ,

4. Tne plan may provide for optional participation by insurers not
reasuwed to partlmgae under subsection 3. N ,

. Fach plan shall provide for the method of underwrmntg and classi-
fying risks, [and] making and filing rates [applicable therefo.] , adjust-
ing and processing claims and any other insurance or investment function
that is necessary for the putFose, of providing essential insurance coverage.
b Tlie r?l n shall specity tlie basis of participation and assessment of
insurers [and| as necessary ana shall ‘)(ro.|de for the participation of
agents and the"conditions under which risks must be accepted.

.. Every participating insurer and agent shall provide to any person
seeking coverages of kinds available in th™ .ans the services prescribed ir.

the plans, including full information on the requirements and procedures
for obtaining covérage under the plans whenever die business is not
placed in the vquntarP/ market. o _

. The plan shall' specify what commission rates shall be paid for
business placed in the plans. o

9. |f the commissioner finds that the lack of cooperating insurers or
agents in an area makes the funct!onlnq,of tlie plan difficult, he may order
that the plan set UP a branch service oilicc or take oilier appropriate steps
to Insure_that service is available.

10, The existing assigned risk plan set up under former NRS 694.390
shall continue unlesS changed in accordance with this chapter.

Sec. 3. . Chaﬁ,ter 686F of NRS lf hereby amended by adding ti.
a new section which shall read as follows: _

‘There is no liability on the part of, and no cause of action of any nature
arises, against the commissioner or his representatives or any essential
insurance association, its agents or empIoXees, under a plan established
pursuant to the provisions of NRS 6SCH.1S0, for ang/goqd faith action
taken by them in the performance of their powers and duties under such

plan. : :
Stc. 4. This act shall become effective upon passage and approval.
Kmarac3«aBiaHEagnnaBB«aattBBagjHBBMngamBaaBBaaBaaanaaegsgaom

SENATE BILL NO. 402 - COMMITTEE ON JUDICIARY

CHAPTER. .
A TS R R P
propert> ref.aini; Increlo.

I'he People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

Section |. NRS 41.500 is hereby amended to read as follows:

41,500 I [Any] lixccpt as provided in NRS 41.50S, any person in
this slate, who retulgis emergency care nr assistance [at the scene ol] in
an eme,rrqency, gratuitously and in ﬁ;ood faith, shall not be held liable” lor
any civil’ darmages as a result of afy act or omission, not amounting to
gross negllgence, b sPch person in renlering the emergency caré or
ssistance Or as a result of ‘any net or failure to act, not_amadunting to
Cross ne ||9egce, to provide or arrange for further medical treatment
tor the imjured person. ,
. Any person in this stale who acts as an ambulance driver or
attendant on’ an ambulance opt)erated bg/ a vqunteelr ambulance Olserwce
or as a volunteer driver or fttendant N dan ambulance operated by a
golmcal subdivision of this slate, or own lry the Federal Government
nd operated by a contractor of the Federal’Government, and who In






A4 Act relating to dftte of submission of reports concerning bingo,

.raffles, and ice pools. =™

COMMITTEE REPORT

HOUSE
Mr. Speaker: Date a, /
The Committee on T ""If.V has had
under consideration. A Majority of the members of the Committee

( drecommends it DO PASS
C drecommends it DO NOT PASS

( )Drecommends it DO PASS WITHATTACHED

( )Drecommends it BE REPLACEDWITH CSFOR

CS FOR DO pas:

( ) "and" recommends it BE REFERRED TO THE

COMMITTEE

AMENDMENT (S)

AND THAT

( ) reports it back WITHOUT RECOMMENDATION

( )"other"

Members signing the Majority report:

Members NOT concurring in the Majority

recommends:

recommends:

recommends:

recommends:

rerommend s :

report:

s Cha irman



Second Session

Ninth Legislature

REQUEST

BJ11 No

Title: tee Structure Recommended by the Department.
Bequest ay: Date:
Return ie-c Requested:

Agency: Revenue Program: Audit

FISCAL DETAIL

Budget Request Unit(s) Affected:

Audit Division

A. EXPENDITURESr® (Thousands of dollars)
OBJECT FY 76 FY 77 FY 78 FY 79 FY 80 Fy 81
100 PERSONAL SERVICES -0- - 39,if  * ¢T0Tb- NT .3-——  hh.i x>/
200 TRAVEL -0- 57tr 5.u ';;5.0 5:0 " 57P
300 CONTRACTUAL -0- 6.0 6.0 FTP 6;0 mm 670....
T0O COMMODITIES -0- 3 .3 .3 3 3
500 EQUIPMENT -0- 1.2 ) )
"600 LAND ft STRUCTURES
700 GRANTS, CLAIMS, ETC.
TOTAL
-0- 51.9 51 .9 53.1 55.6 57.0
B FUNDING: (Thousands of dollars)
GENERAL FUND -0- 51 .9 51 .9 53.1 55.6 57.0
FEDERAL funds
OTHER
C. POSITIONS:
PERMANENT/TEMPORARY 070 12 /0 2/0 2/ 0@ / 0 2/0
MAN MONTHS (P./T.) 0/70 Jav« J 0 VN/ O 2Fr O A4/ 0O 2 f
IxJ. ANALYSIS (See Fiscal Note Preparation Instructions, Section 111)
See memo to R. D. Stevenson dated March 23, 1976.
1v. ATTACHMENTS See remo to R. D). Stevenson dated March :23, 1976
1 |/ S *
-— -7 " Xii /
V. DATE: PREPARED; BYN -~V & /7 S Vv e
Director, Audjht Dixision
Original: Legislative Finance 77 y
ccC: Budget and Management /"

il/S 90

Prime Sponsor (First

Legislator Named)
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Introduced: = 2/2/76
Referred: Judiciary
IN THE SENATE BY THE JUDICIARY COMMITTEE

SENATE BILL NO. 597
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to date of submission of reports
concerning bingo, raffles, and ice pools."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 05.15.080 is amended to read:

14

B

20

22

23
24
25
26
27
28

29

Sec. 05.15.080. REPORTS BY PERMITTEES. IT the licensed activity
grosses over $500, the permittee shall, by January 31 of the year fol—
lowing [WITHIN 15 DAYS AFTER] the holding of the specific activityfile
for public inspection with the city or borough clerk nearest to the
location of the activity licensed and with the commissioner of Revenue,
an itemised statement showing all income”fandjExpense In connection with
the activity. FIf the activity grosses over $20,000, the commissioner
may extend the time for filing the report for a period not exceeding 60
days.”j
Sec. 2. AS 05.15.090 is amended to read:

Sec. 05.15.090. REPORTS TO THE LEGISLATURE BY COMMISSIONER OF
REVENUE, ATTORNEY GENERAL AND COMMISSIONER OF PUBLIC SAFETY. Before
March 2 of [WITHIN 10 DAYS AFTER THE CONVENING OF THE LEGISLATURE] each
year the commissioner of revenue shall submit a detailed report contain—
ing a sununary of all reports required of permittees and recommending a
permit fee 3cale that will cover costs of administration and enforcement
The attorney general and the commissioner of public safety shall,
within 10 days after the convening of the legislature each year, submit

a Jointly prepared, detailed report outlining the effect, if any, of

the operation of this chapter on the legr” *nd law enforcement activi-

1
SB 597



ties of the state.

SB 597



The Honorable Terry Gardiner

Page

2

Ha/ 17, 1976

from
plus
year,
bers
have
cost

the games operated by the permittees. The increased processing fee
the one percent annual fee would generate approximately $89,000 per
thus providing sufficient funds to employ two full-time staff mem-
to work specifically on the enforcement of this law. These positions
never been specifically funded in the past. In light of today"s high
factors and the considerable enforcement problems that we encounter,

I feel these rates would be equitable. To accomplish this, 1 suggest the
following modification to Section 05.15.020:

Sec. 05.15.020. Annual permit and fees. No actn/ity permitted under
this chapter may be conducted unless an annual permit issued by
the department is first obtained [AND A FEE_OF~10 IS PAID TO THE
DEPARTMENT.] A separate processing fee of($50 >hali be paid for
each authorized~activity. The applicable re€s shall accompany the
appllcation for a permit. INO ACTIVITY IS PERMITTED FOR A PERIOD OF
15 DAYS AFTER APPLICATION.] An additional fee of 1% of the ¢

shal 1 be paid by each permittee annually. This fee is due and
payable at the same time as the annual financial statement. GisTt

for purposes of the annual fee shall be the total monies re-

ceived by the permittee from all games of chance and skill prior to
any deduction for prizes, operating expenses or disbursements of net
proceeds.

If you have any questions concerning my suggestions, please contact me.

Sincerely,

Sterling Gal lagher
Commi ssloner
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May 17, 1976

The Honorable Terry Gardiner
Chairman, House Judiciary Committee
Alaska State Legislature

Dear Chairman Gardiner:

re Senate Bill 597

This bill attempts to solve some of the major reporting problems that are
currently in the statutes regarding Games of Chance and Skill. I would

suggest that the re-draft of Section 05.15.080 be further modified to read
as follows:

Sec. 05.15.080. REPORTS BY PERMITTEES. [IF THE LICENSED
ACTIVITY GROSSES OVER $500,J the permitte shall, by January 31 of
the following year [WITHIN 15 DAYS AFTER THE HOLDING OF THE SPECIFIC
ACTIVITY,] file for public inspection with the city or borough clerk
nearest to the location of the activity licensed and with the com-
missioner of ievenue, an itemized statement showing all income”™ [AND]
authorized expenses and disbursements of net proceeds in connection
with the activity. [IF THE ACTIVITY GROSSES OVER $20,000, THE COM-

MISSIONER MAY EXTEND THE TIME FOR FILING THE REPORT FOR A PERIOD
NOT EXCEEDING 60 DAYS.]

I feel that this wording would solve the current problems encountered by
both the permittees and the Department of Revenue. WIth the extension of
the filing date to January 31 there would be no need for the provision
authorizing the Commissioner to allow extensions up to 60 days. Further,
it is very important that all reports be filed by the due date so that a
proper report can be Ffiled with the Legislature as required.

I would further suggest that the legislature seriously look at raising
the permit fees for the operation of Games of Chance and Skill. The cur-
rent fee of $10.00 was established in 1960 when the original statute was
enacted and no longer approaches covering the cost of administration of
this program. I suggest that each activity be subject to a separate
application processing fee and that the races be increased to $50.00 each.

In addition 1 recommend an annual fee of one percent of the gross receipts
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February 13, 1976

The Honorable Terry Gardiner
Chairman

House Judiciary Committee
Alaska State Legislature
State Capitol Building
Juneau, AK 99811

Re: Senate Bill No. 597
Dear Mr. Gardiner:

Senate Bill No. 597, an Act relating to date of submission of reports
concerning bingo, raffles and ice pools was introduced in the House
on February 11, 1976 and was referred to the House Judiciary Committee.

For the consideration of the House Judiciary Committee, 1 am enclosing
a copy of a Fiscal Note and accompanying memorandum prepared by Gary

L. Jenkins, Director, Audit Division, Department of Revenue as concerns
Senate Bill No. 597. It is the opinion of the writer that the material
contained in the Fiscal Note and memorandum was not reviewed by the
Senate Judiciary Committee due to passage out of the Senate Judiciary
Committee to the Rules Committee before the Department of Revenue
information was transmitted.

If you or any members of the House Judiciary Committee have any questions
on the material submitted, please telephone the writer at 465-2397 and |
will contact Mr. Jenkins for further information or testimony at a
hearing.

Very truly yours

R. D. Stevenson
Special Assistant

cc: The Honorable Robert Ziegler
Chairman
Senate Judiciary Committee

Ga*y L. Jenkins
Director

Audit Division
Department of Revenue



FISCAL MOTE
Second Session - Ninth Legislature
I. REQUEST
Bill No. Senate B? 11 597 _
Title: Act relating to date of submission of reports concerning bingo, raffles £
Requested by: Date: February 4. 1976
V. Return Date Requested:
\ Agency: Revenue Program: Audit
I1." FISCAL DETAIL
Budget Request Unit(s) Affected: Audit Division
A. EXPENDITURES: (Thousands of dollars)
OBJECT FY 76 FY 77 FY 78 FY 79 FY 80 FY 81
100 PERSONAL SERVICES -0- 38.6 39.8 41 .0 42.2 43.5
200 TRAVEL -0- 5.0 .LO.... 5.n 5.0
300 CONTRACTUAL -0- 6.0 6.0 6.0 6.0 6.0
400 COMMODITIES -0- A 23 3 3 3
500 EQUIPMENT -0- —12 -
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC.
TOTAL
-0- 51.1 51.1 52.3 53.5 54.8
B. FUNDING: (Thousands of dollars)
GENERAL FUND -0- . 51.1 51.1 52,3 53.5 54.8
FEDERAL FUNDS
OTHER
C. POSITIONS:
PERMANENT/TEMPORARY 0/o | 2 /7/701)2/7 0 ]2/7/70 12/ 012 /0
MAN MONTHS (P./T.) 0/o0o (2470 124/ 0 124/ 0 24/ 0 124 /O
I11. ANALYSIS (See Fiscal Note Preparation Instructions, Section 111)
See memo to R. D. Stevenson dated February 4, 1976"
1V. ATTACHMENTS - See memo to R. D. Stevenson dated February 4, 1976.
V. DATE :
A

THE LEGISLATURE OF THE STATE OF ALASKA

Original: Legislative Finance

cc:

HIS 50

Budget and Management
Prime Sponsor (First Legislator Named)
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‘MEMORANDUM State of Alaska

TO:R. D. Stevenson date. February 1976
Special Assistant to Commissioner
Administrative Services FILE NO:

TELEPHONE NO:

from:Quury Ui Jenk SUBJECT: Senate Bill 597
Di rector
Audi t Divi sjon

This bill attempts to solve some of the major reporting problems that are cur-
rently In the statutes regarding Games of Chance and Skill, I would suggest
that the re-draft of Section 05.15.080 be further modifiedto read as follows:

Sec. 05.15.080. REPORTS BY PERMITTEES. [1F THELICENSED
ACTIVITY GROSSES OVER $500,J The permittee shall, by January 31
of the following year [WITHIN 15 DAYS AFTER THE HOLDING OF THE
SPECIFIC ACTIVITY,] file for public inspection with the city or
borough clerk nearest to the location of the activity licensed
and with the commissioner of revenue, an itemized statement show-
ing all income”™ [AND] authorized expenses and disbursements of
net proceeds in connection with the activity. [IF THE ACTIVITY
GROSSES OVER $20,000, THE COMMISSIONER MAY EXTEND THE TIME FOR
FILING THE REPORT FOR A PERIOD NOT EXCEEDING 60 DAYS.

I feel that this wording would solve the current problems encountered by both
the permittees and the Department of Revenue. With the extension of the Tfiling
date to January 31 there would be no need for the provision authorizingthe
Commissioner to allow extensions up to 60 days. Further, it is very important
that all reports be filed by the due date so that a proper report can be filed
with the Legislature as required.

I would further suggest that this committee seriously look at raising the per-
mit fees for the operation of Games of Chance andSkill. The current fee of
$10.00 was established in 1960 when the original statute was enacted and no
longer approaches covering the cost of administration of this program. |
suggest that each activity be subject to a separate fee and that therates be

in. reased to $50.00 each for raffles and lotteries, ice classics, dogmusher®s
contests, fish derbies and contests of skill, while the fee for bingo beincreased

to $100. In light of todays high cost factors and the considerableenforcement
problems that we encounter with bingo, as compared to other games of chance and
skill, 1 feel these rates woul 1 be equitable. To accomplish this, 1 suggest

the following modification to Suction 05.15.020:

Sec. 05.15.020. Annual permit and fee. No activity per-

mitted under this chapter may be conducted unless an annual
permit issued by the department is first obtained [AND A
FEE OF $10 IS PAID TO THE DEPARTMENT.] . A separate fee shall

be paid for each authorized activity. A fee of $50 shall be
paid for raffles and lotteries, ice classics, dog musher®s con-
tests, Tfish derbies and contests of skill. The fee for bingo
is $100, The applicable fees shall accompany the application
for a permit. [NO ACTIVITY IS PERMITTED FOR A PERIOD OF 15
DAYS AFTER APPLICATION.]



