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Introduced: 1/19/76
Referred: Resources

IN THE SENATE BY CROFT

SENATE BILL NO. 546 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE - SECOND SESSION 

A BILL
% •

For an Act entitled: "An Act relating to the power of eminent domain."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.430 is amended by adding a new paragraph to read:

(7) a statement that the property is taken by necessity 

for a project located in a manner which is most compatible with the 

greatest public good and the least private injury.
1

* Sec. 2 .  AS 09.55.450(a) is amended to read:

(a) Upon the filing of the declaration of taking and the deposit 

of the estimated compensation, the court may, upon motion, fix the 

time during which and the terms upon which the parties in possession 

are required to surrender possession to the petitioner. However, the 

right of entry shall not be granted the plaintiff until after tAtr~ 

hearing o£_any- abjection- t o . the declaration of taking made-by the

ag the running of the time for the defendant to file an ob-
o r  omfi i l a f t y f  the 0 0  to  7/ * d tc l ( . r<uT>m  o f  /4?//,

jection to the declaration oftakings^ Where the party in possession
if the cb:gdiey\ n  faiti-i /o ■/'•/»»< a /<*“''

withdraws any part of the award and remains in'possession, the court

m4y fix a reasonable rental for the premises to be paid by that party

to the p]aintiff during such possession.

* Sec. 3 . AS 09.55.460(b) is amended to read: or r ‘z'i'* n
(b) The plaintiff may not be divested of a tltle/^acqulred except 

where the court finds that the property was not taken by necessity for a 

public use or purpose in a manner compatible with the greatest p.uklix

1 good and the least private injury. In the event of that finding, the 

- eourt shall enter the judgment necessary to (1) compensate the persons

1, -1- SB 546
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1 entitled g o  it for the period d uring which the property was in the

2 p o s s ession of the plaintiff, [AND] (2) recover for the plaintiff any
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award paid to any person, and (3) order the plaintiff to restore the 

property to the condition in w h i c h  it existed at the time of the filing 

of the declaration of taking unless such restoration is impossible, in 

w h i c h  case the court shall award damages to the proper persons as c o m­

pensation for any diminution in the value of the property caused by the 

plaintiff's wrongful possession.
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ARCO P IP E L IN E  COMPANY et al., 
P e titioners, 

v.
3.60 ACRES, MORE OR LESS, etc., and 
J a c k ie  J . S tew art, c t al., R espondents. 

No. 2419.

Supreme C ou rt o f  A laska .
Aug. 1, 1075.

statute to be inconsistent w ith and in app ro ­
p ria te  to  d ec la ra tion  o f  tak ing  proceed ings. 
A S  09.55 .270 , 09 .55 .440.

2. Em inen t Domain <£=>320
In  condem nation proceed ing under 

dec la ra tion  o f  tak ing , title  passes im m edi­
a te ly  upon fi lin g  o f  com pla in t and deposit 
to  p a rty  seeking condem nation at which 
time p rope rty  is deemed to be condemned 
and taken fo r  use o f  p a rty  seeking con ­
demnation. A S  09.55 .440 .
3. Em inent Domain C=>320

U nde r com p la in t seeking condemnation 
am i o rd e r f o r  possession, title  does not 
vest, n o r condem nation ac tua lly  occur un til 
fin a l aw ard  has been determ ined and o r ­
dered and judgm en t o f  condemnation en ­
tered by cou rt.

P ro ceed ing  was b rought by the ow ners 
and con stru c to rs  o f  the T ra n s -A la s k a  pipe­
line  to  condemn 3.60-acrc  r ig h t-o f-w ay  and 
casement. T he  S u p e rio r C ou rt, F ou rth  J u ­
d ic ia l D is tr ic t , F a irb anks , W a r re n  W . T a y ­
lo r , J ., denied tak ing , and pe titione rs ap ­
pea led . T h e  Sup rem e C ou rt, E rw in , J ., 
he ld  th a t in p roceed ing  in em inent domain 
by w ay o f  d ec la ra tion  o f  tak ing  under 
pow er delegated by state, cou rt is w ithou t 
a u th o rity  to  rev iew  question o f  necessity o f  
p a rt ic u la r tak ing  absent c le a r show ing o f  
fra u d , bad fa ith , a rb itra r in e ss  o r  abuse o f  
d isc re tion  in exe rc ise  o f  pow er o f  condem ­
nation  by condem ning au th o rity , that fact 
tha t some o th e r a va ilab le  rou ting  m ight 
su f fic e  o r  even he m ore  desirab le  in  some 
respects was not su ffic ie n t to  ra ise  p rop e r 
d e fen se  to d ec la ra tion  o f  tak ing , and that 
where no specific  a lleg a tion s o f  had fa ith , 
fra u d , o r  g ro ss  abuse o f  d iscre tion  in lo ca t­
ing p ipe line ra ised  issue su ffic ie n t to  p e r­
m it ju d ic ia l rev iew  o f  necessity o f  tak ing , 
d e te rm ina tion  o f  location o f  p ipe line was 
requ ired  to be le f t  to  agency charged with 
c a rry in g  out com pletion .

O rd e r  o f  supe rio r cou rt vacated and 
case rem anded.

I. Em inen t Domain C=I67(2)
A lthough  recogn iz ing  duty to  construe 

statutes cove ring  same sub ject m atte r in 
p a ri m a te ria , and to  adopt where possible 
reasonab le  construc tion  o f  each in o rd e r to 
rea lize  leg is la tive  intent and avo id  c on flic t 
o r  inconsistency w ith o ther, Sup rem e Cou rt 
neve rthe less found  concept o f  ju d ic a l re ­
v iew  embodied in gene ra l em inent domain

4. Em inent Domain C=IG6
A lm ost sum m ary qua lity  o f  proceed ing 

in condemnation under dec la ra tion  o f  t; 
ing bespeaks g ra n t o f  add itiona l substan­
tive pow er o f  condemnation which consid ­
e rab ly  reduces rig h ts  o f  landow ner to con 
test tak ing  in question. A S  09 .55 .440.
5. Em inen t Domain <5=190(1)

In  p roceed ings in  em inent domain by 
way o f  dec la ra tion  o f  tak ing , cou rt is w ith ­
out au th o rity  to rev iew  question o f  necessi­
ty  o f  p a rtic u la r tak ing  absent c le a r show ­
ing o f  fra u d , bad fa ith , a rb itra rin e ss  o r 
abuse o f  d isc re tion  in exercise o f  pow er o f  
condem nation by condem ning au th o rity . 
A S  09.55.410.
6. Em inen t Domain G=I96

Once au tho rized  pub lic use fo r  tak ing  
under dec la ra tion  o f  tak ing is established 
by condem nor, and s ta tu to ry  and p rocedu r­
a l requ irem ents o therw ise sa tis fied , that 
the p a rtic u la r tak ing  is reasonab ly requisite 
lo  re a liza tion  o f  that use sha ll be p re ­
sumed. A S  09.55 .440 .
7. Em inen t Domain C= 171

W here  intended use o f  p roperty  
sought to  be condemned by owners and 
constructors o f  the T ran s -A la ska  pipeline 
under dec la ra tion  o f  tak ing  was public and 
was s ta tu to rily  au thorized , and unrebutted

evidence w as pr 
sign and constri. 
w ou ld  be m ost 1 
across p rop e rty  
fa c t that some o  
s u ffic e  o r  even 
respects w as not 
de fense to  decla 
55 .440 .
8. Em inen t Dome 

W h e re  in t 
sought to  lie c 
con stru c to rs  o f  
under d c c la ra lio  
was s ta tu to rily  
ow ne r made n 
fra u d , bad fa ith  
tion  on  part o f  
e xe rc ise  o f  thei 
in lo ca ting  pipe 
tion  o f  p ipeline 
w ith c a rry in g  c 
440 .

K a r l  I . . W a lt 
W a lte r , A nchor 

Jack ie  J . S lc \
B e fo re  RA 1 

C O N N O R , E W

E R W IN ,  Jus 
P e tit io n e rs  a 

to rs  o f  the T r ;  
d c r lo  fa c ilita t 
th is m onument 
S ta te  o f  A la sk i 
a de leg ation  o 
m ain  and pe rir 
t it ion c rs  o f  a < 
dcmti rea l pro] 
o f-w a y  purposi

I . AS 39.35.131 
Act provides i 

(n ) The I 
delegate* tli 
declaration i 
00 .55.450, rc
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evidence was presented to  e ffe c t  tha t de­
sign and construction c rite r ia  fo : p ipeline 
w ould be most feas ib ly  sa tis fied  by rou te  
across p ro p e rty  sought to be condemned, 
fact that some o th e r a va ilab le  rou te  m ight 
su ffic e  o r  even be m ore  desirab le  in some 
respects was not su ffic ie n t to  ra ise  p rop e r 
defense to  dec la ra tion  o f  tak ing . A S  09 .- 
55.440.
8. Em inen t Domain C=>68

W h e re  intended use o f  p rope rty  
sought to  be condemned by ow ners and 
construc to rs o f  the T ran s -A la sk a  pipeline 
under d ec la ra tion  o f  tak ing  was public and 
was s ta tu to rily  au thorized , and p rope rty  
ow ner made no specific  a lleg a tion s o f  
fraud , bad fa ith , o r  g ross abuse o f  d isc re ­
tion on pa rt o f  owners and construc to rs in 
exercise o f  th e .r condem nation pow ers o r  
in locating  p ipe line , de term ination  o f  lo ca ­
tion o f  pip : was le ft  to agency charged 
with c a rry in g  out com pletion . A S  0 (*.55.- 
•140.

K a r l L . W a lte r , J r ., o f  G roh , lle n k e rt & 
W a lte r , A nchorage , fo r  petitioners ,

Jack ie  J . S tew a rt, in p ro . per
B e fo re  R A B IN O W I ' IV  C . J ., and 

C O N N O R , E R W IN , and L  I K E ,  j j .

O P IN IO N  
E R W IN . Justice.
Pe tit ion e rs  a re  tk : ow ners and construc ­

to rs o f  the T ran s -A la sk a  P ipe line . In  o r ­
de r to  fa c ilita te  the prom pt com pletion o f  
th is m onum enta l and h is to ric  p ro je c t , the 
Sta te o f  A la ska  in A S  38 .35 .130 au thorized  
a de legation o f  its pow er o f  em inent d o ­
main and perm itted thereby the use by pe­
tit ion e rs  o f  a dec la ra tion  o f  tak in g  to con ­
demn rea l p rope rty  in the state f o r  r ig h t- 
o f-w a y  pu rposes.1 Pu rsuan t to  th is g ran t,

I. AS 39,35.130 of the Right of-Way Leasing 
Act provides in p a r t :

(») The lessee may, if the commissioner 
delegates the function to it, condemn, by 
declaration of taking, under AS 09.55.420- 
09.55.450, real property and uci|tiirc leases

on J u ly  15th, 19 /4 , petitioners fi le d  an em i­
nent dom ain com pla in t and a dec la ra tion  o f  
tak ing  seeking to condemn a 3 .6 acre  
r ig h t-o f-w ay  and e a sem en t-- .0 0  feet w ide 
and app io x im a te ly  1400 feet long— across 
the SO acre  homestead o f  respondent S tew ­
a rt in the a rea  o f  D e lta  Junction . T he  
sum o f  §700.00 was deposited in the court 
as estim ated compensation fo r  the tak ing . 
Respondent S tew a rt answered and asserted 
that condem nation o f  the respondent’ s 
p rop e rty  was not necessary since pe tition ­
e rs had pub lic lands ava ilab le  to  them 
which were su itab le  fo r  the p ipeline con ­
struction .

A  conso lidated hearing  concern ing  th is 
as w e ll as o th e r pa rce ls in the same a re a  
was conducted on  Septem ber 2 0  and N o ­
vem ber I , 1974. A t the hearing  petitioners 
o ffe re d  expe rt testim ony on the sub jects o f  
rou te  selection and design c rite r ia  and the 
necessity o f  the tak ing  o f  respondent’ s 
p rope rty . T h e  testim ony revea led  that in 
the op in ion  o f  the p ipeline company the 
rou te  selected was optim al in sa tis fy in g  dc 
sign and construc tion  c rite ria  and m ain ­
tained the stra igh tcst line possib le , one 
hav ing  the few est num ber o f  ang les d e tri 
m enta l to  the p roper flow  o f  crude o i l. 
T h e  expe rt testim ony fu rth e r indicated 
that c o re  d r i l lin g  o f  the p roperty  had re ­
vea led that the soil w as su itab le fo r  b u ry ­
ing the pipeline . Respondent, on the o th e r 
hand, o f fe re d  no testim ony question ing the 
e ff ic a c y  o f  the rou te  selected, b lit p rovided 
instead evidence that there were state and  
un ive rs ity  lands no rth  o f  respondent’ s 
p rop e rty  o ve r which the p ipe line cou ld  he 
constructed .

A ft e r  hearing  the testim ony and a ft e r  
add ition a l b r ie f in g  the t r ia l court denied 
the tak ing , concluding that pe titione rs had 
fa iled  to dem onstrate  that they had consid ­
ered rou ting  the line ove r pub lic lands and

of or casements or rights of-way on huuls 
in the Mute required for right-of'way pur- 
poses for n pipeline subject to the I l l u s i ­
o n  behalf of mill iin agent for the s ta te  in 
which title  to or interest in llie land shall 
vest. •*-



the reby avo id  p riva te  in ju ry . T he  cou rt 
ru ied  that w here  the option  o f  a lte rn a tiv e  
rou tin g  o v e r public land exists petitioners 
have the burden o f  subm itting conv incing  
evidence that they have at least considered 
the a lte rn a tiv e  rou ting  across state land  to 
avo id  p riva te  in ju ry , and tha t they must 
g ive  cogent reasons fo r  th e ir u ltim ate 
se lection .

F o llow in g  the decision a petition  fo r  re ­
v iew  was fi le d  in the Sup rem e C ou rt and 
an o rd e r g ra n tin g  such rev iew  was entered 
on F e b ru a ry  18, 1975.

B e fo re  d iscussing the issues ra ised  in 
th is rev iew , it shou ld be pointed ou t that 
the t r ia l cou rt sp e c ific a lly  found  that pe ti­
tione rs have been given sta tu to ry  a u th o rity  
by the state o f  A la ska  to take p rop e rty  fo r  
the construc tion  o f  the T ra n s -A la sk a  P ip e ­
lin e ; it a lso  apparen tly  found that p e tition ­
e rs had been p ro p e r ly  de legated th is power 
and had o th e rw ise  complied w ith  the ap p li­
cab le statu tes g ove rn in g  the exe rc ise  o f  the

pow er o f  condem nation by way o f  d ec la ra ­
tion o f  tak ing . These conclusions a re  sup ­
po rted  on the re c o rd 2 and have not been 
contested he re in  by respondent. T h e y  a re  
th e re fo re  not at issue in this P e tit ion  fo r  
Rev iew .

T he  specific  issue presented here fo r  re ­
view  is w hethe r o r  not the t r ia l court was 
co rrec t in its de term ination  that fo r  p u r­
poses o f  the exerc ise  o f  the pow er o f  con ­
dem nation by w ay o f  a  dec la ra tion  o f  ta k ­
ing pe titione rs  have the burden o f  show ing 
conside ra tion  o f  possib le a lte rn a te  pipeline 
rou tes and o f  p ro v id in g  su ffic ien t p ro o f o f  
the necessity o f  the p a rtic u la r rou te  ..e lect­
ed. T he  re so lu tion  o f  this question neces­
s a r i ly  entails an ana lysis o f  the statutes 
g ove rn in g  the use o f  a dec la ra tion  o f  ta k ­
ing by pe titione rs and, c o rrc la t iv e ly , an in ­
qu iry  in to the question o f  the p rope r scope 
o f  ju d ic ia l rev iew  in such proceedings.

A S  09 .55 .420 09.55.4511,3 gove rn in g  the 
use o f  a dec la ra tion  o f  tak ing  in this state,

2. We note tlmt the record reveals th a t on 
Ju ly  2, 1974, the Commissioner of the D epart­
ment of N atu ra l Resources executed n Delega­
tion of Authority under the at m u t e  mid s i h >- 
cificulty authorized thereby petitioners’ use of 
it declaration of taklug to condemn the 
S tew art property.

3. The pertinent provisions of tlll'so sta tu tes 
read ns follow s:

Sec. 09.55,420. Declaration of taking by 
state or municipality, (a) Where n proceed­
ing is institu ted under 98 240-460 of thiu 
chapter by the sta te , it may file a declara­
tion of tulcing w ith the complaint o r a t any 
time afte r the filing of the con.plaint, but 
before judgment. . . .

Sec. 09.55.430. Contents o / declaration oj 
taking. The declaration of taking aiudl 
contain

( t )  n statem ent of the au thority  under 
which the property or mi Interest in it is 
ta k e n ;

(2) a statem ent of the public use for 
which the property o r an in terest in it is 
ta k e n ;

(ft) a description of the property sufficient 
for the identification of i t ;

(4) u statem ent of the cstntc or interest 
in the p roperty ;

(5) a ruap or pint showing the locution 
of the p ro p e rty ;

((>) a statem ent of the uniount of money 
estimated by th p lain tiff to be just compen­
sation fur the property o r the in te rest in it.

See. 09.55.410. Vesting o/ title end com­
pensation. (a ) Upon the filing of the 
declaration of taking and the deposit with 
the court of the amount of iho estimated 
compensation s ta ted  in the declaration, title 
to the estate its specified iu (lie declaration 
vests in the plain tiff, anil tlint property is 
condemned mid taken for the use of the 
plain tiff, and the rigid to ju s t compensation 
for it vests in the persons entitled lo it. The 
Compensation ohnll be ascertained and 
awarded in the proceeding and established 
by judgment. , . .

Sec. (>9.55.450. /light of entry unit posses­
sion. (a) Upon the filing of the declaration 
of taking ami the deposit of the estimated 
compensation, tiie court may, upon motion, 
fix the time during which mid the terms 
upon which the parties in possession are re­
quired to surrender possession to the peti­
tioner. However, the* rigid of en try shut! 
nut lie granted lltr p lain tiff until after I tie 
running of I in* time for the dcfoudanl to 
file mi Objection to the declaration of
taking. .

(<■) The rigid to t. ko possession ami title 
iu advance of filial judgment where a 
declaration of taking is filed is In addition (o 
tiny oilier rights to take itosscsslou provided 
in £( 240-450 of this chapter.
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which the pi 
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constitute the au th o rity  fo r  pe titioners' ta k ­
ing in this case.4 In  B r id g e s  v .  A la sk a  
H ousing  A u th o r i ty , 349 P .2d  1*1:? (A la sk a  
P>59). the on ly  ease in which th is cou rt has 
engaged in a com prehensive ana lys is o f  the 
general im po rt o f  these p rov is ion s  in  the 
context o f  the exercise o f  em inent domain 
iu this state, it was observed that

[ a ]  dec la ra tion  o f  tak ing  en la rges the 
rights o f  the condem ning au tho rity  and 
reduces those o f  the landow ne r. U pon  
the fi lin g  o f  the d ec la ra tion  and a depos­
it o f  the amount o f  compensation esti­
mated to be due, tit le  to the re a l p rop e r­
ty vests in the condemning agency and 
“ such rea l p rope rty  * ’* * sha ll be 
deemed to  be condemned and taken fo r  
the use o f  the condemning agency 
♦ * * And then, w ithout the neces­
sity o f  aw aiting  the rep o rt o f  the com ­
m issioners and  assessment o f  damages, 
the cou rt is given the pow er “ to f ix  the 
time w ith in  which and the term s upon 
which the pa rties in possession sha ll be 
requ ired  to su rren de r possession" to the 
condem ning au th o rity .5

The C ou rt fu r th e r  concluded that
[ i ] t  appa ren tly  was not intended that 

the d ec la ra tion  o f  tak ing  pow er should 
m ere ly supplement the p rocedu ra l aspects 
o f  the then ex is ting  sta tu to ry  p rov is ions

4. Note 1 supra.

5. 341) P.2tl «t Jfilt 51 (footnote om itted).
6 lit. nt 153.

7. These sections provide In pertinent pm I ;
See. 00.55.260. Private properly subject 

to be taken. 'I'hc prlvnte properly which 
may lie tnken under 59 240 400 of this 
chapter Includes

(5) nil rights of- wny for miy of the pur 
poses mentioned in 5 240 or thin chapter, 
and the structu res and improvements on 
the rightti-of wny. and the Iliads belli mid 
used iu connection with them shall be Mill 
jeet to lie connected with, crossed, or inter- 
scetixl by nnotlier right-of-way or Improve 
incuts or Mrm-tmcs on them ; they shall 
also he subject to a limited use, in common 
with the owner, when necessnry; lint the 
uses, crossings, intersections, mid cornice

on em inent domain. . . . T h e  dec­
la ra tio n  o f  tak ing is a power o f  em inent 
domain, and not on ly  a m anner o f  e x e r ­
c ising a po ,e r  otherw ise c on fe rre d . 
M o re  than procedure is in v o lv e d ; sub­
stantive righ ts arc a ffec ted .0 
W e  take this opportun ity  to  observe that 

changes in the language o f  the dec la ra tion  
o f  tak ing p rov is ions since B rid g e s  have 
been— nt least fo r  purposes o f  this rev iew  
— m inor, and we consequently recogn ize  
the app licab ility  o f  the B rid g es an a ly s is  to 
the case at hand. In  Ft ridges, how eve r, we 
w ere not ca lled  upon to consider the e ffe c t  
o f  the dec la ra tion  o f  tak ing p rov is ion s in 
light o f  o th er statutes which g ove rn  em i­
nent domain proceedings in gene ra l. It is 
th is in te rre la tion sh ip  which is at the c ru x  
o f  this rev iew .

The tria l cou rt, in ho ld ing that p e tit io n ­
e rs were ob liged to  demonstrate in con ­
vincing term s the necessity o f  selecting one 
rou te as opposed to  o th e r a lte rn a tiv es  
which might a rguab ly  m inim ize p riva te  in ­
ju ry , prem ised its ru lin g  upon the conc lu ­
sion that the petitioners' action was g o v ­
erned by the same ru les which app ly to  a n y  
governm enta l exercise o f  the p o w v  o f  em ­
inent domain . O bv ious ly  look ing  lo  such 
statutes as A S  09 .55 .260 th rough 09 .55 .- 
280, and 09 .55 .300 ,1 the cou rt quite re a son ­
ab ly  concluded that it was th e re fo re

lions shall be made iu the milliner most 
compatible with the greatest public benefit 
iind least private In ju ry ;

See. 09.55,270. Vrerct/itiiiilcs. ltcfore 
property can in- taken, it shall appear that

(2) the taking is necessary to the use;

Sec. 09.55,280. Entry upon land. In nil 
eases where Imnl Is required fot public use, 
the s ta ir , tbe public entity, or persons l im ­
ing the authority to comlemii, or Its ngrut-i 
In charge of the use ntiiy enter upon the 
land ami make examination, surveys, am! 
maps mill locate the hi until u cl e a ; but it 
shall be loeiiti-ll in tbe manner which will 
tie most compatible with the greatest public 
gnoil and the least private injury, mid sub­
ject to the provisions of J 300 of this chap­
ter. .
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the p rovince o f  the cou rt to  requ ire  the 
condem nor to  p rove  to  the sa tis fac tion  
o f  the cou rt that the selected rou te  is 
consistent w ith the g reatest pub lic bene­
f i t  and to the least p riva te  in ju ry .

H ow eve r, a conside ra tion  o f  the c le a r leg is ­
la tiv e  in tent that the prom pt com p le tion  o f  
the pipeline he fac ilita ted  under the R ig h t- 
o f -W a y  Leasing A ct,8 o u r  read ing  and 
ana ly s is o f  ce rta in  c rit ic a l p rov is ion s g ov ­
e rn in g  the e ffe c t  o f  the use o f  a d ec la ra ­
tion o f  tak ing , and the continued recogn i­
tion and va lid a tion  o f  the app roach we 
adopted in llritlges lead  us to the conc lusion 
that the cou rt e rred  in conc lud ing that in a 
p roceed ing fo r  condem nation by way o f  a 
dec la ra tion  o f  tak ing the cou rt is empow 
crcd to requ ire  the condem nor to p rove  the 
necessity o f  a g iven tak ing .

O u r d ec la ra tion  o f  tak ing statutes were 
patterned upon the language o f  4(1 U .S .C . §

See. 09,55.300. Votcers of court. (a ) 
The court ban power

(1) to republic mill dolonidno ttiu place 
and milliner o f  limiting the conncrtioax anil 
crossings or of enjoying the common uses 
mentioned Iu $ 299(5) of thin chapter

(2) to iimil the amount of property sought 
to bu condemned if, in its opinion, the 
quan tity  sought to he condemned is not 
iicecwmry.

II AS 38.35,010 cl sc//. See, for example, I tic 
October 17, 1973, le tte r from Governor W il­
liam A. Kgim to Hon. 'Terry Miller, 1‘rexldont 
of the ftannto, which accompanied the bill 
which (us Inter nmdifird mid adopted) tad) 
Htnutinlly amended the original Itlght-of-Wny 
I (Casing Act of 1(17'.!. W ith respect to ttie 
subject of condemnation, I lie Governor ob­
served that 

. . .  a modified form of eminent domain 
tins been restored no Hint construction of 
pipelines may proceed promptly.

1 lotian doninnl and Senate Journal of Alaska, 
Special Session 1073, at S.

9. 'There is, regrettably, a dearth of legislative 
history available concerning the adoption of 
our decimation of taking statu tes. 'To the 
effect that they were originally taken utmost 
word for word from 40 U.S.C. 8 2ii.Su, how 
ever, ace 15)00 Op, Alaska A tf’y Gen.. N'o. IS.

10. See Hussion Orth. Orcck Coth. Church 
*/ ,V. America r. Alaska Slate llousinp Aulh.,

2 5 S a fl which g ove rn s  "quick take " em inent 
dom ain  proceedings by the United States. 
D ecisions in te rp re ting  this fede ra l statute 
m ay consequently be considered persuasive 
fo r  purposes o f  constru ing the ana logous 
p rov is ions o f  o u r  own statutes.10

A rev iew  o f  such decision revea ls that it 
has been consistently  recognized that the 
e ffe c t o f  the language o f  § 258a is that 
once a dec la ra tion  o f  tak ing  is filed  t it le  to 
the p roperty  is t ra n s fe rre d  to the condem n­
ing  au th o rity  sub jec t on ly  to  the rig h t u f 
the p rope rty  ow ne r to  challenge the v a lid i­
ty o f  the tak ing as not being fo r  an au tho ­
rized  public purpose o r as having  been 
m ade cap ric iou sly  o r  in bad fa ith .11 It 
lias, fo r exam p le , been lic ld  that absent bad 
fa ith , i f  the use is a pub lic one the necessi­
ty o f  a g iven tak ing  is  not a  question fo r  
ju d ic ia l d - tc rm in a t io n ; r {  that once the

4DH I ‘.2d 737 (Ahii.kn 1972), where tlda 
Court limki'd to derisions under the federal net 
for guidance in construing the effect of AS 
09.55.120 to 09.53.440. See also Alaska 
Transp. Comm'n r. Ahisl.u Airlines, Inc., 431 
I '.2d 510. 512 (Alaska J ! l(1 7 ) .

11. Wilson v. Ini ted States, 350 I>\2<1 901, 
000-07 (JOtli C ir. 1005); Called States r. 
Threlkeld, 72 K.2d 40-1, 403 (Kith Cir. 1034); 
see llct man v. Sucker, 3 IS U.S. 20, 75 S.Gl. 
OS, 09 I .la l . 27 (1954); Hailed Slain e.r 
rel. T.V.A. v. Wch h, 327 U.S. DIG, GO K.Ct. 
715, 00 11.Mil. 813 (1010); United Stales 
it. Carmark, 320 U.S. 230, 07 H.Ot. 252, 91 
L,Ell. 209 (1910): fulled Slates V. Sew 
York, 100 K,2d 479 (2d Cir. 1917); Culled 
Stales v. 1,27N.8J deie.t o/ hand, 12 K.U.l). 
320 (K.lkVn.1952,1, See also 0A .1. Saekman, 
Nichols’ 'The Law «.f Krnlnuiit Ikunniu 8 27.- 
20, lit 27-80 (rev. 3d ml. 7971) where It is 
stated that

|s |lu e a  tlio wisdom mat expediency of n con­
demnation are not m atters for judicial 
review, defenses relating lo I l i a  necessity 
for acquisition of propeity, the necessity 
for resorting to eminent domain to acquire 
It, the extent, or amount of property to bo 
taken, the choice of the tract, the wisdom 
or feasibility of tin- project, the kind of 
property or the nature at the estate to ho 
acquired, are not proper. (footnote 
mottled)

12 . Wilson r , t nitcd Stales,  370 I ' \ 2 d  9 ( J l ,  
9 0 7  (10th ' ir. 1 9 0 5 ) .

dec la ra tion  o f  taki 
m ated compensate 
the condemncc nor 
to  question the co 
o f  the necessity o 
and  th a t a s the ju  
such condctnnatioi 
ex tend  to  dctcrm i 
sought is ac tua lly  
the c ou rt ’ s rev iew  
cases where then 
a ln ise  o f  adm inist 
the o f f ic ia ls  rnakir 
c is ion s have  acted 
ciovtsly and arbiti 
w as w ithou t adcqtt 
t r was unreasoned

Such an appro : 
what w ou ld appeal 
that the scope o f  
em inent domain isj 
questions o f  nccc 
la rg e ly  beyond t l 
w hich ought geuc| 
lo  the question o f  
pub lic  purpose a

13. fnllril Slates 
(S tli Cir. UHil) 
J c r e t  of hand, 1 I

14. United Stales 
ouph of Manlialti 
N.Y.19B4), a/l'd, 
Sec alsn I ailed Si 
4 IS K2d DS0 (9tl 
i'. il,C0ii.Nf Acres 
(5 th  Cir. 1970). 
91 N.Ct. 13ftS. 2' 
403 U.K. 912. 9| 
(190.

I I . 'The overwind 
makes elenr l) 
doubt lluit the j! 
expediency of J  
lies within the 
mid is nut a 
review. (fnolm|

I J .  Sltcklnnn, X 
I>oniiiIn 8 4.11, ij

10. 0A id. I 27.2ft,
17. See Arlx.ltev 

Kn ilth -IIiiid  H U  
(1009 ); 7 l!ev,(] 
(1 9 (H ).
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dec la ra tion  o f  tak ing is fited and the esti­
mated com pensation is deposited, ne ithe r 
the condemncc no r the cou rt has the pow er 
to question the condem nor’ s determ ination  
o f  the necessity o f  a p a rtic u la r t a k in g ;13 
and that as the ju d ic ia l ro le  in exam in ing  
such condem nation proceed ings docs not 
extend to de term in ing  w hether the land 
sought is ac tu a lly  necessary to  the p ro jec t, 
the cou rt ’ s rev iew  pow er is lim ited  to those 
eases w here the re  has been some c lea r 
abuse o f  adm in is tra tive  d isc re tion— where 
the o f f ic ia ls  m aking the adm in istra tive  de­
cisions have acted in bad fa ith  o r  so c ap ri­
c iously and a rb it ra r i ly  that th e ir action 
was w ithou t adequate de te rm in ing  p rinc ip le  
o r was un reasoned .14

Such an approach is in keeping w ith 
what w ou ld appea r to be the gene ra l ru le  
that the scope o f  rev iew  o f  any tak ing  iu 
eminent don ...in  is e x trem e ly  lim ited ; that 
question* o f  necessity and expediency a rc  
la rg e ly  beyond the reach o f  the cou rt, 
which ought g en e ra lly  to  lim it its  in qu iry  
to the question o f  the existence o f  a p roper 
public purpose and the absence o f  any

13. l ulled Sliilrs v. Mischhe, 283 l'V.M 028 
(siii Cir. 1081); Vnlltd stairs v. G.7i 
.t ire *  o/ U S  K 2d  018 (0th Cir.

1*1. I niled States t*. Certain Land in Itoi ■ 
ininli of Manhattan, 233 KSupp . SO!) (8 ,1 ). 
X .Y .1WH), ail'd, 330 t'\2il 1021 (2  C ir,). 
See also Hailed Stales v. SO,5 Acres o) Land, 
•IIS l*\2d DS0 (Dili C ir. 1071) ; Vailed Stales 
r. 2,000.1Ij Aeies of Land, 432 K.2J 1280 
(5th Cir. 1070 ), ceil, denied, 402 C .S 010, 
h i S .C l. 1308, 28 f.Kd.'.U  058, reft, denied, 
103 C.X. 012, 01 S.C t. 2203. 21) I..E<!.2il 
COO.

15. The overwhelming welcht of nuthority 
makes clear beyond any possibility of 
ilinihl that tile question of the necessity or 
expediency of a taking in eminent iloiiiniii 
lira witl'.in the itiNerutlmi of the legislature 
mat !s not a iiroper subject of judicial 
review, (footnote omitted)

1 .1. Sm kmaii, Nichols' 'flu* ),nw of Kmlueel 
I himaia S 4.11, al 4 138 (rev. 3d cd. 1071).

It. C.A id. f 27.20, at 27 80.
17. See A rU .Itrv .8 tat. # 12 1112 (1050);

Smith Hurd 111.Ana.Stat. eh. 47. S 2.2(c)
(11)110); 7 Itev.Codes M oat.1017, $ 03 1)1*05
(100*1)

abuse o f  tbe pow er o f  condem nation .,s It  
is consequently recognized that it is no de­
fense in a condemnation p roceed ing that 
some o th e r loca tion  fo r  the tak ing  m ight 
reasonab ly  have been selected o r some o th ­
e r su itab le p rope rty  ob ta ined .10

[1] A s against th is p roposition , how ­
eve r, A laska  is am ong the m ino rity  o f  j u ­
risd ic tions which s ta tu to rily  ca ll fo r  ju d i­
c ia l in qu iry  in to  the question o f  necessity 
in em inent domain proceed ings.17 A S  09 .- 
55.270, fo r  exam p le , sp ec ifica lly  requires 
fo r  a show ing that the tak ing  " is  necessary 
to  the use" be fo re  p roperty  can he tak ­
en. T h e  resu ltant c on flic t between this 
p rov is ion  and the concept o f  ju d ic ia l re ­
view  developed under the language o f 40 
U .S .C . § 258a— which may be presumed to 
have been intended to app ly  !o  o u r dec la ra ­
tion o f  tak ing  p rov is ions seems c lear. 
Recognizing ou r duty to construe statutes 
cove ring  the same sub ject m atte r in pari 
m a te ria ,,u and to adopt where possible, a 
reasonab le construction o f  each which rea l­
izes leg is la tive  in tent and avoids con flic t 
o r  inconsistency with the o t h e r , w e  ucv-

Wo note that though we emild find no 
explicit legislative recognition of this fact, 
thn editors of our own Alaska S tatu tes l ‘.)ti2 
have indicated in their annntatiaas to AS 
03.55.271) that this section was derived from 
an nlmn.it identical provision in the Montana 
S tatu tes. See 7 Itev.Cndes Mont.tlHT, ? 08- 
01)05 (111(11). '1'tils (net would appear to 
offer nnieh in the way of explanation for thn 
tria l eouiTs tchance upon Montana prccedeti 
when it concluded that "when the condemnor 
fails to consider tint question of the least 
private in jury between alte rnate routes, its 
aetiou is a rb itrary  ami iinmuntH to an utilise 
of discretion." f i l in g  Montana Power Co. 
v. Roktun, 158 Moat. 300, 457 I‘.2d 7<’.d, 
775 (inr.O).

III. f / .  Xirholton r. Sorensen, 517 P.2il 7(ltl. 
770 (Alaska 1073) ; Cray t*. Stale, 403 
l*.2d 807, 1)02 (Alaska 1070). S e t nf.io p. 
10 »k note 10 snjiia.

10. See, i. ih, Slncnil .f (hindle, lav. p. Stale, 
524 l\2d  1212 (Alaska 11171); Smvllni v. 
•foneau Clinic llldii Corp., 403 P.2il 1200 
(A laska 1072) ; f ailed Slates v. IIardcaslle, 
10 Alaska 25! (1012).

20. ( I o r d a n  r. I l u i g e s s  C o n s t .  Co., 425 P.2*1 
002 (Alaska 100.’).
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crthe lcss fin d  the concept o f  ju d ic ia l re ­
view embodied in  o u r  g ene ra l em inent d o ­
m ain  statutes to  be inconsistent w ith  and 
in app rop ria te  to  proceed ings under a dec la ­
ra tion  o f  tak ing .

[ 2 , 3 ]  T  he conc lusion  seems inescapable 
that there ex ists a c le a r  func tion a l d istinc­
tion  between p roceed ings in condem nation 
under a dec la ra tion  o f  tak ing  and those un ­
de r a com p la in t seeking condem nation and 
an o rd e r fo r  possession. U n d e r the fo rm e r 
t it le  passes im m ed ia te ly  upon fi lin g  and  de­
posit— at which time, under A S  09.55.4-10, 
the p rop e rty  is deemed to  be "condemned 
and taken fo r  the use o f  the p la in t i f f . " 84 
U n d e r the la t te r  no such vesting o ccu rs ; 
t it le  does not vest, n o r docs "condem na­
tio n ”  ac tu a lly  occu r un til the fin a l aw ard  
is determ ined and an o rd e r and judgm ent 
o f  condem nation is entered by the cou rt.

[ 4 ]  A s recognized in  B rid g es , as w e ll 
as la te r cases,*8 the d iffe re n c e  in the n a ­
tu re  o f  these tw o  proceed ings is not m ere ly  
p ro c e d u ra l; the a lm ost sum m ary  qua lity  o f  
the fo rm e r  bespeaks the g ra n t o f  an  add i­
t ion a l substantive fo w e r  o f  condem nation 
which conside rab ly  reduces the rig h ts  o f  
the landow ne r to  contest the tak ing .23 
Consequently , read ing  A S  09 .55 .420 to  09 .- 
55 .450 in th is ligh t, we a rc  lead  to the con 
e lusion  that the in tent o f  these p rov is ion s
was to b ring , in sum m ary fash ion , s ta tu to ­
ry  f in a lity  to  the questions o f  tit le  and 
r ig h t to  possession even though litig a tion  
continues w ith respect to  the u ltim ate 
am ount o f  com pensation to be paid . I f  
such fin a lity  is to  be g iven  any m ean ing fu l 
e ffe c t , we conc lude that such vesting must 
be subject on ly  to  the rather lim ited  rig h t 
o f  the ow ner to contest the v a lid ity  o f  the 
tak ing  as nut being s ta tu to rily  au thorized  
o r as hav ing  been cap ric iou s ly  o r  a rb it r a r i ­
ly  exercised.*'* T o  pe rm it the ow ne r to

21. Srr. not*' 3 *i//n'«,
22. #«'er! Cili/ «</ Anvhorage e. hot I in III n l. CS

of Orig. Toiiii., 41*9 P.‘.SI 00!) (Alaska 11)00).
23. .S'ee |>. ( ’> 7 iV note 5 itugrit
2-1. G.V .1. Sncktnun, Nichols' Tltu Law of

Eminent lXminiii 5 27.25, nt 27 01 to 02
(rev. ,'hl til. 11)74).

challenge the necessity o f  the pa rticu la r 
taking w ithout an in itia l show ing on  his 
pa rt tha t it is the resu lt o f  some c lear 
abuse o f  d iscretion is to g ive the concept 
o f  a dec la ra tion  o r tak ing  no  m ore e ffec t 
than  that o f  a com p la in t in  any  condemna­
tion p roceed ing ; such an in te rp re ta tion  
w ou ld  render the language o f  A S  09.55.4-10 
noted above essen tia lly  m eaning less.

W e  w ou ld  note at th is ju n c tu re  that a l­
though the enab ling leg is la tion  under 
which petitioners a rc  empowered to use a 
d ec la ra tion  o f  tak ing  docs not re fe r  to  o r 
in co rpo ra te  it— and we consequently do not 
find  it w ho lly  d ispositive o f  the case at 
hand— A S  0 9 .5 5 .4 6 0 (h ) p rov ides in part 
that

[ t ]h e  p la in t i f f  may not be divested o f  a 
title  acqu ired except where the court 
finds that the p rop e rty  was not taken fo r 
a public use.

W c  find  that th is exp ress dec la ration  o f  
leg is la tive  intent as to the scope o f  jud ic ia l 
rev iew  in such proceed ings lends consider­
ab le support fo r  the conc lusion we reach 
today .

O u r decision that the question o f  neces­
sity under a d ec la ra tion  o f  tak ing  is not 
one fo i in itia l ju d ic ia l considera tion  as in 
the cast- o f  o th e r condemnation proceed­
ings is a lso  buttressed by seve ra l o tb e r fac­
to rs . T h e re  is evidence, fo r  exam p le , that 
the leg is la tu re  was at least w ell aw are  o f  
the substantive d iffe re n ce s  in the tw o types 
o f  proceed ings when it considered the use 
o f  em inent domain powers fo r  pipeline 
r ig h t-o f-w ay  acqu isition . I ' r io r  to the 
adop tion o f  the present A S  38 .35 .130 an 
amendment was o ffe re d  to the h ill which 
w ould have au thorized  fo r  p ipeline pu r­
poses the exercise o f  em inent domain (low ­
e rs on ly  under A S  09 .55 .240 -09 .55 .4 ID, the 
gene ra l em inent dom ain provision-..2'

25. See tin* niiii’iidimlil offered by Senator 
Croft to tin- committee substitu te for tbe 
original .Semite bill iiiiieiiiling AS IW.3.*.13n 
wliicli would Imre Inserted id .or “condemn 
tbe words “by eminent domain under AS 
00.65.210 00.n5.-t 10." llouso Journal and

Such  an approac 
and  the present v 
a  d ec la ra tion  o f  
stead.

I t  must next 
.Montana case la 
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f \ 2 d  283, 285 ( I  
held that n lthou 
dom ain  a c tion ) t 
b u rden  o f  m akin jj 
show ing  o f  neccs

incumbent ti( 
fra u d , abuse 
ac tion  in o rdc  
the [p la in t i f f ]

T h e  cou rt went o
even when nccj 
o n  the g round  
siveness o f  th 
ly  to  the discrd 
lo ca tion , route) 
be taken. T  
d e rs  o f  one sc 
ing  has been 
h eavy  burden 
persuade the 
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" [S u c h ]  proof) 
c on v in c in g ; o  
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1073. nt 01). All 
the senate, the 
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to tlio Itig llt-0 
in a I-’ rec Con 
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present version.

26. fiIre diHcmcdn
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Ssicli an approach was re jec ted , h ow eve r, 
.mil the present ve rs ion  a llow in g  the use o f  
a dec la ration  o f  tak ing  was adopted in ­
stead.

It must n ex t be recogn ized that the 
Montana case law  upon which the t r ia l 
court appa ren tly  founded at least p a rt o f  
Us d ec is ion 20 a rises from  a s ta tu to ry  
scheme which does n o t recogn ize  a t a ll the 
concept o f  a dec la ra tion  o f  tak ing  o r  any 
other such “ C|Uiek take”  proceed ing .57 
.Moreover, the re  is evidence tha t the cou rts 
o f M ontana have them selves not been en ­
tire ly  consistent on the sub jec t o f  ju d ic ia l 
review o f  adm in istra tive  dete rm ina tions o f  
necessity. Itt S ta le  H ig h w a y  C o m m issio n  

C ro ssen -N issen  Co., 145 M on t. 251 , 400 
I ’.2d 283, 285 (1 9 6 5 ) , fo r  exam p le , it w as 
held that a lthough  (in  a n o rm a l em inent 
domain a c tion ) the. p la in t i f f  has the. in itia l 
burden o f  m aking some so rt o f  p rim a fac ie  
showing o f  necessity , it is

incumbent upon the de fendan t lo  show  
fraud , abuse o f  d iscre tion  o r  a rb it ra ry  
action in o rd e r to  d e fea t the action o f  
the [p la in t i f f ] .

The cou rt went on to ho ld  that
even when necessity has been challenged 
on the g round  o f  a rb itra r in e ss  o r  exces- 
sivcness o f  the tak ing , there  is le ft  la rg e ­
ly  to the d isc re tion  o f  the condem nor the 
location , rou te , and a re a  o f  the land  to 
he taken . T h e re  rests upon the shon l 
dors o f  one. seeking to show  that the ta k ­
ing has been excessive o r  a rb it ra ry , a 
heavy burden o f  p ro o f in the attempt to  
persuade the cou rt to  substitu te its ju d g ­
ment fo r  that o f  the condem nor. . 
' ' (S u c h ] p ro o f shou ld  lie m ade c lea r and 
c onv in c ing ; o therw ise  no loca tion  could 
ever he m ade,"

1073, ui 00. Alihntudi ttdx mnriiilmcii! 
till' fteiiuti', the fiiUuri’ of liotli limisiN to 
• oiii'ur on tliis mi wntl us other iimeiiilmcntN 
to the Itijjht of Wny I.i'ii.sitig A rt nuiilted 
in ti f re e  t'oiifiToni'o Committee Mihxtitulc 
wliieli, us finally n|i|iruvoil, provided the 
prcxent version.

16, S r r  discussion, note 17 Mipre,

A ssum ing a rguendo that such an eviden­
t ia ry  ride is w h o lly  app rop ria te  fo r  p ro ­
ceedings under the same gene ra l em inent 
dom ain  p rov is ion s in this state (a  question 
we n ”.cd not reach in this c ase ), we find  it 
d i f f ic u lt  to  square th is ana lysis o f  burdens 
o f  p ro o f w ith the ru lin g  upon which the 
t r ia l cou rt based its decision— that the con ­
dem nor is under a burden o f  dem onstrating  
ab in itio  its considera tion  o f  a lte rn a tiv e  
rou tes and o f  ju s t i fy in g  tbe u ltim ate  route 
selected. T he  m andate o f  a p rim a fac ie  
show ing o f  "necessity ,”  even in M on tana , 
has been held to  requ ire  on ly  a show ing 
that the p a rtic u la r p rope rty  taken is " re a ­
sonab ly  requisite and p rope r fo r  the ac­
com plishment o f  the purpose fo r  which it 
is s o u g h t ." 58 N otw ithstand ing  the d i f f i ­
cu lty  in vo lv ed  in reconc iling  these posi­
tions, o r  M on tana case law , we a rc  p e r­
suaded that no such burden o f  p ro o f as 
•vas imposed by the t r ia l cou rt w as e ve r in ­
tended to  app ly to  proceedings under a 
d ec la ra tion  o f  tak ing  in th is state.

T he  fin a l touchstone leading us to the 
conc lusion that A S  09 .55 .420-09 .55 .450 
w e re  c le a r ly  intended to  a u th o rize  a m ore  
sum m ary and less ju d ic ia lly  dependent e x ­
e rc ise  o f  the power o f  em inent domain is 
found  in the o rig in a l act under which the 
dec la ra tion  o f  tak ing  p roceed ing was a u ­
tho rized .

Sections I th rough 8 o f  chap te r 90 , S LA  
1953, au thorized  the use o f  a dec la ra tion  o f  
tak ing  as a special supplem enta l p roceed ing 
" to  p rov ide  fo r  obtain ing possession o f  
lands taken fo r  public h ighway purposes by 
em inent dom ain .”  P r io r  to 1953 no such 
p roceed ing was recognized under A laskan 
law . A lthough now  no long e r lim ited to  
public h ighw ay purposes, the s ta le  being 
au th o rized  to use the proceed ing fo r  any

27, five 7 Kev. Code* Mmit.1017, 5» 03 0001 
cl *c<i. (11)01).

20. Stair llighiraii ('omul'll r. CroMiru-S'hscn 
Co., 115 Moul. 231, 400 l\2d  203, 281 
(1005); arrant, Stale High nay Conun'n r. 
i'ost Cano Co., 112 Mont. 23!l, 3.81 I ’.2<1 
277. 270 (1063) : Stair rx ret, lAvtiipstoH v. 
District Court, 00 Mont. 101, 300 P, 01(1
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purpose fo r  which the rig h t o f  em inent d o ­
m ain may be exercised,*** the o rig in a l 1953 
Act is o th erw ise  in a lm ost eve ry  respect 
iden tica l to  the p resent p rov is ions . T he  
1953 Act, h ow eve r, contained a seve rab ility  
c lause which spec ifica lly  p rov ided  in addi­
tion that

[ a ] ! l  law s o r  p o rtion s o f  law s inconsist­
ent w ith the p o lic y  and p ro v is ;ons o f  this 
A ct a re  hereby repea led  to  the extent o f  
such inconsistency in th e ir app lica tion  to 
the dec la ra tion  o f  tak ing  procedure au ­
th o rized  by this A ct.30
T h is  p rov is ion , though not in co rpora ted  

in the o rig in a l 1962 cod ifica tion  o f  the 
A la ska  Code o f  C iv il P ro cedu re ,3* not on ly  
c le a r ly  re f le c ts  a leg is la tive  recogn ition  o f  
the substantive d iffe re n c e  between the use 
o f  th is special pow er and that o f  em inent 
domain in gene ra l, but it a lso  evidences iu 
its exp ress rep ea le r language an in tent that 
the exe rc ise  o f  th is pow er shou ld not he 
restricted by lim ita tion s , o th erw ise  app lica ­
ble to  em inent dom ain , which a rc  inconsist 
cut w ith the po lic ies o f  im mediate vcstitu ro  
o f  tit le  and the lim ited  pow er o f  the court 
to  d ivest such tit le  once acqu ired (a s  is re ­
flec ted  in the present A S  09 .55 .460 noted 
su p ra ) . A  ju d ic ia l recogn ition  o f  these 
po lic ies appears at least by im p lication  in 
o u r op in ion  in H ridgcs.

[ 5 , 6J A ft e r  cons ide ra tion  o f  the fo re ­
go ing , we a rc  o f  the op in ion  that in pro 
cccdings in em inent dom ain by w ay o f  a 
dec la ra tion  o f  tak ing  under A S  09 .55 .420 - 
09,55.-150, the cou rt is w ithou t a u th o rity , e i­
ther by v irtu e  o f  the exp ress mandate o f

29. We nolo I I . al tho historical development
of those provisions reflects the adoption of
incronsinidy lens restric tive lim itations on tho
use of this power. Bee 8 1, eh. 90, Sl.A 
1953 (use by the T errito ry  for puhttc highway 
pu rpo se s); g 1, ch. 13K, Sl.A 1955 (use hy 
the T errito ry  "for auy purpose for which tho
T errito ry  Is authorized the power of eminent 
domain”) . 8§ 1 6 , eh. 110. St,A  1039
(extending the use of the declaration to the 
state, public u tility and school d istricts) ; 
88 13.10-13.S3, ch. 101, Sl.A 1002 (extending 
the power to first-class c i t ie s ) ; 8 2. eh. 122, 
Sl.A  1000 (adopting tho language presently 
appearing in AS 09.53.420).

A S  0 9 .5 5 .4 6 0 (b ) o r  by im p lication  fron t tbe 
leg is la tiv e  h is to ry  and po licy  evidenced in 
A S  09.55 .440 , to rev iew  the question o f  the 
necessity o f  a p a rt ic u la r tak ing  absent a 
c le a r show ing  o f  fra u d , bad fa ith , a rb it ra r ­
iness o r  an abuse o f  d iscre tion  in exercise 
o f  the power o f  condem nation by the con­
demning au th o rity . Once an au thorized  
pub lic use fo r  the tak ing  is estab lished by 
the condem nor, and s ta tu to ry  and p roce ­
du ra l requ irem ents a re  otherw ise 
sa tis fied ,3* that the p a rtic u la r tak ing  is 
reasonab ly  requisite to  the rea liza tion  o f 
that use sh a ll be presumed. N otw ithstand­
ing  such p rov is ion s as A S  0 9 .5 5 .2 7 0 (2 ), 
ju d ic ia l in qu iry  in to  such necessity o r  the 
condem nor’s dete rm ina tions w ith respect 
th e re to  is not app rop ria te  unless and until 
the condemnee has presented c lea r and 
conv incing evidence that the condemnor 
has acted in had fa ith  o r  so cap ric iously  
and a rb it ra r i ly  as to  indicate the absence 
o f  any  reasonab le  de te rm in ing  p rincip le .

[7 .8 J  In  th is case it is c lea r that the 
use intended is pub lic  and s ta tu to rily  au­
tho rized . P e tit io n e rs  have , m oreover, 
presented unrcbuttcd evidence to the e ffec t 
that the design and construc tion  c rite ria  
fo r  the p ipe line a rc  m ost feas ib ly  satisfied 
by the rou te  across the p rop e rty  o f  re ­
spondent. T h e  fact that some o th e r a v a i l­
ab le rou ting  m ight su ffic e  o r  even he m ore 
desirab le  in some respects is not su ffic ien t 
in th is case to  ra ise  a  p rop e r de fense to the 
dec la ra tion  o f  tak ing . Consequently , it 
cannot he said that p e tit ion e r is under any 
duty to  in it ia lly  subm it evidence that it has 
considered such a lte rn a te  ro u tin g ; tinr can

30. .Section 7. eli. Hi), S l.A  1933.
31. Sections 1 3 .1 0 - 1 3 .2 3 ,  el.. 101, S I,A 10152.
32. I f  I k  clear, for example, t lift t I lit* failure 

of n declaration of tailing to satisfy the 
specific requirements of AS 09.63.430 would 
constitu te a proper defense to tlm condemna­
tion. Bee note 3 supra. I t is nlxo manifest 
ttutt a taking may properly be challenged on 
the ground that the condemnor's action is 
not in compliance with such specific restric­
tions on the exorcise of the power ns may ap ­
pear in the commissioner's delegation of au ­
thority  or the lease itself.

the fa i lu re  to  rnak 
the c ircum stances j i  
tra r in e s s  o r  an aim 
spec ific  a lleg a tion s 
som e g ro ss  abuse o 
the p ipe line  can ra 
pe rm it ju d ic ia l re v  
the tak ing .33 N o  
been made he re in , 
the lo ca tion  o f  the 
he le ft  to  the ngenc 
ou t its com p le tion .34

T h e  o rd e r  o f  the 
cd and the case is 
p roceed ings in con 
ion .

V aca ted  and rem ;

H O O C H  EVER,

Lionet Kliv

S T A T E  ot 

N
Supreme < 

Aug

D e fen d an t wa 
C ou rt , F o u rth  Judi 
I lc p p , G e ra ld  J . V : 
ren  \V . T a y lo r , JJ 
he appealed . T he  
ow itz , C . J ., held 
ment ic fe r re d  to 
p ro v is io n s  pcrta in i 
f i re a rm s  du rin g  
c rim es , since tr 
p resen ted ease to 
so le ly  an a rm ed  i

33. No chnllcuge 
Inis been raised i 
reach such issue ii 

i l l  P .?d- sv,
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tlie fa i lu re  to  m ake such show ing  under 
the c ircum stances ju s t i fy  a fin d in g  o f  a rb i­
tra riness o r  an abuse o f  d iscre tion . O n ly  
specific .a llegations o f  fra u d , bad fa ith , o r  
sonic g ross atitise o f  d iscre tion  in loca ting  
the pipeline can ra ise  issues su ffic ien t to  
perm it ju d ic ia l rev iew  o f  the necessity o f  
the tak ing .33 N o  such a lleg a tion s have 
been made he re in . T h e  de term ina tion  o f  
the location o f  the p ipeline must th e re fo re  
be le ft  to  the agency charged w ith  ca rry in g  
out its com p le tion .3-*

T h e  o rd e r o f  the supe rio r cou rt is vacat­
ed and the case is rem anded fo r  fu r th e r  
proceedings in c on fo rm ity  w ith  this op in ­
ion.

V acated and rem anded.

B O O C I IE V E R , J ., not partic ipating .

Lionel K IM BLE , Appellan t, 
v.

STATE of A laska, Appellee.
No. 2207.

Supreme C ourt o f A laska,
Aug. 22. 1975.

De fendan t was convicted in S u p e rio r 
C ou rt, F ou rth  Jud ic ia l D is tric t, E ve re tt \V . 
Hcpp, G e ra ld  J . V an  M ooinisscn, and W a r ­
ren W . T a y lo r , J J ., fo r  arm ed robbery  and 
be appealed. T h e  Sup rem e C ou rt, Rab in - 
ow itz , C. J ., he ld that even though ind ic t­
ment re fe rre d  to  tw o separate sta tu to ry  
p rov is ions pe rta in ing  to robbery  and use o f 
fire a rm s  du rin g  com m ission o f  certa in  
crim es, since t r ia l c ou rt ’s in structions 
presented ease to ju r y  as one in vo lv in g  
so le ly  an a rm ed  robbery  p rosecu tion , any

33. No iluitl(uii:e on constitutional grouudx 
has been raised in this ease and we do not

e r r o r  in fram in g  the a lleg ed ly  dup lic itous 
indictment was h a rm le s s ; that accidenta l 
p re tr ia l c on fron ta tion s  between de fendan t 
and robbery  v ictim  did not v io la te  due 
process where evidence indicated that vic­
tim 's cou rtroom  id en tifica tion  had an inde­
pendent o r ig in ; th a t the re  is no rig h t to 
counsel at pho tog raph ic  d isp la y s ; and that 
fac t that there w e re  no  persons o f  d e fend ­
ant's race on the v en ire  o f  ju r o r s  did not 
estab lish pu rpose fu l and systematic cxc lu  
sion o f  an id en tifiab le  p o rtio n  o f  the com ­
m un ity .

A ff irm ed .

1. Ind ic tm en t mid In fo rm ation  ©=>125(1)
The  ra tion a le  u nd e rly in g  the ru le  p ro ­

h ib iting  dup lic itous indictments is to  g ive 
notice to the de fendan t o f  exac tly  what 
charges he must de fend against and to  
avo id  the consequences o f  the in ab ility  o f  
the ju ry  to ind ica te  which w ay they a rc  
v o tin g  on each o f  the charges.

2. C rim inal Law C=>IIG7(<)
W here  indictm ent on  which de fendant 

was tried re fe rre d  to tw o s e p a ra te  sta tu to ­
ry  p rov is ions pe rta in ing  to  robbery  and use 
o f  fire a rm s  du ring  Ihc com m ission o f  c e r­
ta in  crim es, hut t r ia l cou rt's in structions 
presented case to  the ju r y  as one in vo lv in g  
so le ly  an arm ed robbery  p rosecu tio .,, any 
e r r o r  iu fram in g  o f  a lleg ed ly  dup lic itous 
indictment was ha rm less . A S  11.15.2-10,
11 .15 .295 ; R u le s o f  C rim ina l P rocedu re , 
ru le  8 ( a ) .

3. Indictm ent and In fo rm ation ©=>144.1(1)
P rop e r rem edy fo r  dup lic itous ind ic t­

ment is not to dism iss it bu t lo  compel the 
S ta te  to  elect the e ll l i ’gcs on which it 
w ishes to proceed.

-1. Constitu tional I.aw  ©=>2GG(3)
W hen  a p re tr ia l c on fron ta tio n  is p u re ­

ly  accidental and is n o t p rea rranged  hy the 
S ta te , cou rt w ill not o rd in a r i ly  inqu ire  into

34. Are M'lllininn r. Trpntironliiirnlai Can 
I'ijtc hin i' Cur/I., 89 l-'.Slipi*. '185, 488-80
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III THE SENATE BY CROFT

•v SENATE BILL NO. 546

IN THE LEGISLATURE OF THE STATE OF ALASKA 

, . NINTH LEGISLATURE - SECOND SESSION)  I  I *■

A BILL -
% •

For an. Act entitled: "An Act relating to the power of eminent domain."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55-430 is amended by adding a new paragraph to read:

(7) a statement that the property is taken by necessity 

, for a project located in a manner which is most compatible with the 

greatest public good and the least private injury.

* Sec. 2. AS 09.55.450(a) i3 amended to read:

(a) Upon the filing of the declaration of taking and the deposit

of the estimated compensation, che court may, upon motion, fix the

time during which and the terms upon which the parties in possession

are- required to surrender possession to the Hetioloner. However, the

right of entry shall not be granted the pLaintiff until after M w

heftrlng of any -abj .jel-j-on - tee the doolaratd^ii of taking .m-nla. b y  frlte

d efendant the running of the time for the defendant to file an ob- 
t<a>» H/vETT a f - f r r  ^ 4 .  aw y  o to jecrji'b *  - / o  '/•^ z  d ic/or*-}-i'an
jection to the declaration of taking? Where the parr.y in possession ■'

s a/ZstutJ U j  /out.
{TIThdTvtUS Ahy part of the award arnl remains in possession, the couru1

raAy fix a reasonable rental for the premises to be paid by that party

tb the plaintiff during such possession.

,!■ Sec. 3- AS 09.55.460(b) is amended to read: ov" \
' • (b) The plaintiff may not be divested of a titlefacquired except
l
. where the court finds that the property was not taken by m; ua 0 01fry  for a
• OK- pttfpOi* .

p u b l i c  u s e ^we- buphqo!! i n n m annn i i r o m ^ l -b l . '. w ife!1; H r;

go o d -and tha laact . In the event of that finding, the
x • %

-.i- ♦ourt shall enter the judgment necessary to (1) compensate the persons 

, „1_ SB 546
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March 23, 1976

The Honorable Terry Gardiner 
Chairman, House Judiciary Committee 
Aiaska  House of R epre sentatives 
Pouch V, State Capital 
Juneau, A l a s k a  99811

RE: Eminent Domain Bill (SB 5^6)

Dear Mr. Gardiner:

I under s t a n d  that your committee has before it a bill 
which was originally introduced by S e n a t o r  Croft to change 
the standards of judicial review and what a condemnor must 
prove in order to exercise a declaration of taking. The 
bill as I understand it is an outg rowth of a case decided 
by the Alaska Supreme Court entitled ARCO Pipeline Co., et 
al. v. 3.60 acres, et al. As the att orney for the condemnor 
in that case I would like to point out some of the factors 
which I find would be a great detriment to the condemnor 
and the people of this State if the bill becomes law.

As a matter of background the present Alaska De claratory 
Judgment Act is modeled upon the federal D e c l a r a t o r y  Judgment 
Act. Until the trial court's decision  in the ARCO Pipeline 
case, the federal rule, which was e n u n c i a t e d  by the Alaska 
Supreme Court in that case, had been applied by the Alaska 
courts. In other words, the Alaska Supreme Court merely 
followed the federal rule which had been in existence for 
years and in Alaska since the D e c l a r a t i o n  of T akin g Act was 
first enacted in 1953. In other words, the Supreme Court 
merely adopte d the generally accepted federal rule which 
still permitte d the court judicial review to determine If 
proper action had been exercised by the condemning authority 
but did not allow the court to det ermine where and how a 
project should be built, which is not the function of the 
c o u r t .
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In my opinion, if the Croft bill had been law, this 
state would not have seen a pipel ine constructed by 1977 
because of the delays and perhaps complete fr ustration of being 
unable to find the parcels whic h a judge deemed suitable 
for the routing d e p e n d i n g  upon the judge involved. The bill 
would have caused add itional costs in project design, 
attorney's fees, trial time, admini strative costs and, 
finally and most important, would p r o ba bly require the 
condemni ng authority to pay more for the property in excess 
of the just c o m p ensation in order to avoid legai entanglements. 
In short, the bill could be a way of judicial blackmail to 
achieve more than the just compensation.

The ARCO Pipeline case in itself is illustrative of the 
delay. The condemnor a t t e m p t e d  for almost four years prior 
to n e g o t i a 1-; a settlement, but it ended up with the condemnee 
reques t i n g  the absurd sum of over $20,000.00 plus other 
stipulations for a 3.6 acre, 100 ft. (plus temporary c o n­
struction easement) across the 80 acre homestead, which is not 
b eing used by the h o m e s t e a d e r  for any other use than a personal 
residence, in an area where the property is selling for a few 
hundred dollars an acre, and the condemnee asked for $1,500.00 
an acre, but wanted other damages. On July 15, 1974, the 
condemnor filed its d e c l a r a t i o n  of taking. Hearings were held 
on S eptember 20 and N o v e m b e r  1 on the necessity. A decis ion 
was finally entered on D e c ember 24, and a petition for review 
was filed with the Supreme Court. Fortunately, the Supreme 
Court granted a p e t ition for review because of the public 
Importance of the p ipeline and rendered the decision on 
August 1, 1975, r e v e r s i n g  the trial court. The Supreme Court's 
decision cannot be viewed as an unjust result under the c i r c u m­
stances where the landowner says build the project over the 
neighbor's property and leave me alone, an attltute which 
Ignores the fact that the n e i ghbor  might object.

Since most other projects such as utility right-of-way, 
highways, buildings and other projects are not so m onumental to 
require a quick action by the courts, it can be seen that a 
condemnation which took over one year of being exped ited 
through the courts would conce ivably be further delayed if an 
appeal were taken through the normal route. At the present
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time I am involved in several m a t t e r s  on appeal, and one of 
them has been on appeal since May of 1975 without a record 
being prepared, and there will p r o bably be an addi ti o n a l  
p eriod of time of up to one year for the required briefing, 
oral argument and decis ion of the Supreme Court. In other 
words, the delay and f ru stration of the project could extend 
for over two years, and you undoub t e d l y  know what a delay in 
construction costs means to a project. In short, a $2,000.00 
easement which must be obtained in court could hold up a 
$1,000,000.00 project and add a n o t h e r  10-20# to that project 
until the easement is obtained. The condemnor either has to 
pay . greatly inflated price (judicial blackmail), r e d esign  
the project (and go through the same procedure again) or 
wait to determine what would h appen in court. Furthermore, 
if the condemnor pays one landown er more during negotiations, 
then word spreads sc that all c ondemnees want more. Becaus e 
the Croft bill would require the court uo make findings, the 
Supreme Court may be bound by such findings if not clearly 
"erroneous" and that project site would have to be aband o n e d  
because the trial court as judge, jury, planner, designer, 
engineer and economist so d e t e r m i n e d  that another site might 
be better.

In the ARCO Pipeline case, the condemnee's basic obje ction 
to the pipeline was the routing. The condemnee stated that 
it should go around his property and drew a couple of pencil 
lines on a map to show to the court how this r o u t i n g  could be 
accomplished on someone else's property. In the ARCO Pipeline 
case the condemnee did not offer any expert testimony or show 
why the pencil line was better from an economic, soils, 
terrain, contours, planning, ecology, design, engineering, 
costs or other matters which a well-p l a n n e d  project would h a’.'e 
to take into account. In other words, he made no offer to nor 
did he show the project was more feasible.

The trial court considered that this mere pencil line was 
in effect an "alternate route" and stated that the c ondemnor 
must offer "convincing e v i d e n c e ... to show that they have at 
least considered the alternative r o u t i n g . . .and give cogent 
reasons for their alternate selection". In other words, the 
condemnor had to have prescience to visualize what every



The Honorable Terry Gardiner
M a r c h  23, 1976
Page Four

possible conde.Tinee might come up with over the 800 miles of 
pipeline, and to prove to the court wny this imaginary a l t e r­
nate route should not be selected. As an engineer stated in 
one case, it is oossible ~o build a pipe line up the side of 
the Empire State B u i l d i n g  if one has the m oney to pay. So,
the questi on in almost every condemnation  case is not w h e t h e r
the project can be built at all on the partic u l a r  parcel, but 
what is the more feasible route or site, a decision best d e t e r­
mined by the agency and not a court. In the ARCO Pipeline 
case, based on the addit ional length as shown by the pencil 
line, the total const ruction cost of the propo s e d  alt ernate 
p encil routing was estimated at $192,500.00. In other words, 
if the condemnor had not sh^wn to the court's s a tisfaction 
(the court b eing a planner, designer, engineer, etc.) under 
the Croft bill that the alternate routing was p e rhaps not 
feasible, then the court could deny the taking. You might 
argue that the court would not do such a ridiculous thing 
when an casement valued at hundreds of dollars an acre w o u l d  
n ecessitate  a completely new redesign at a tremendous extra 
cost, but this is exactly what the trial court did in one 
actual case. You and your committee might ask y o u r s e l f  what 
would happen to every other project in the State of Alaska, 
once it is known that the means are at hand to frustrate a
legitimate public purpose  by adding a test for no r eas on
other than the ruling in the ARCO P i p e l i n e case is not u n d e r­
stood.

The only purpose of a decla r a t i o n  of taking is to give 
immediate title to the property so that the work can proceed. A 
declaration of taking is premised on the idea that the condemno r 
has exercised and will exercise its best judgment in select ing 
the route and p e r f o r m i n g  the necess ary design and engineering.
If the courts and condemnees are going to select the sites and 
how a project is to be built, I think the citizens of this 
state are entitled to a protest.

I should like to emphasize that I do not have any prospects 
in the future of r e p r e s e n t i n g  any condemnors, and that my p r a c­
tice will be again limited to that of r e pre senting condemnees.
I can assure you as an attorney r e p r e s e n t i n g  condemnees that 
if the present bill passes which emasculates the D e c l a r a t i o n  of 
T a k i n g  Act, you can be assured that many condemnees will not
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s urrender their p r o perty without going through the Supreme 
Court, unless as you may expect, they receive a considerable 
p r e m i u m  over and above the fair market  value and just c o m p e n­
sation for the priv ilege of the State h aving to avoid ♦••heir 
challenge to the d e c l a r a t i o n  of t aking procedure so tnc ̂  
the project can be built. Since the State must pay the 
condemnees actual costs under some circumstances such as 
w h e n  the jury some two years later in these inflatio nary
times finds the p r o pe rty was 10% more (the condemnee
a sking for 100% or more) than the just compensatio n the 
entire cost through appeal could be added to the project 
c o s t .

In conclusion, the bill if p a s s e d  would only frustrate 
legitimate public projects, would greatly delay the 
ac q u i s i t i o n  of p r o perty n ecessary for projects, w ould require 
the State and other condemnors to expend a great deal of 
m oney in a ttem pting to meet frivolous objections, would 
probably require from time to time a complete p r o ject to be 
r e r outed at considerable cost and would surely add to the 
land a c quisition costs. In short, the bill is m e r e l y  
going to add to the great cost of public works and public 
utilities. You must ask who is being protected by the bill,
the lawyers and their clients, or the general public.

I would request that you revie w this bill carefully 
b e c a u s e  this bill will mean that a condemnor in effect no 
longer has a decla r a t i o n  of taking procedure to the detriment 
of the general public which undoubte dly desires a project 
b e i n g  commenced as soon as possible at the least expense.

K L W/d d
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The H o n o r a b l e  Terry  G a r d i n e r  
Chairman, House J u d i c i a r y  C o m m ittee 
A l a s k a  Ho use of R e p r e s e n t a t i v e s  
P ouch V, State C a p i t a l  
Juneau, A l a s k a  99811

RE: Eminent D o m a i n  Bill (SB 5^6)

D e a r  Mr. Gardiner:

I u n d e r s t a n d  that your committee has be fore it a bill 
w h i c h  was origi n a l l y  i n t r o d u c e d  by S e n a t o r  Croft to change 
the s tandards of judic i a l  r e v i e w  and what a c o n d emnor must 
prove in order to e x e rcis e a d e c l a r a t i o n  of taking. The 
bill as I u n d e r s t a n d  it is an o u t g r owth of a case d e c i d e d  
by the A l a s k a  Supreme Court e n t i t l e d  ARCO Pipeline Co., et 
al. v. 3.60 a c r e s , et al. As the attorney for the c o n d e m n o r  
in that case I w o u l d  like to point out some of the factors 
w h i c h  I find w o u l d  be a great detriment to the c o n d e m n o r  
and the p e ople of this State if the bill becomes law.

As a m a t t e r  of b a c k g r o u n d  the present A las ka D e c l a r a t o r y  
J u d g ment Act is m o d e l e d  upon the feder al D e c l a r a t o r y  J u d gment  
Act. Until the t rial court's d e c isio n in the ARCO P i p elin e 
case-, the federal rule, w hich was e n u n c i a t e d  by the A l a s k a  
Supreme Court in that cr had been a p p lied by the A l a s k a  
courts. In other words he Alaska Supreme Court merely
f o l l o w e d  the federal rr which had been in exi stence for
years and in A laska  sire. ; the D e c l a r a t i o n  of T a k i n g  Act was 
first e n a c t e d  in 1953. In other words, the Supreme Court 
m erely a d o p t e d  the g e n e r a l l y  a c c epted federal rule w h i c h  
s till p e r m i t t e d  the court j u d i c i a l  review to d e t e rmi ne if 
p r o p e r  a c t i o n  had b e e n  e x e r c i s e d  by the condem n i n g  a u t h ority 
but did not allow the court to d e t e r m i n e  where and how a 
project s hould be built, w h i c h  is not the function of the 
c o u r t .
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In my opinion, if the Croft bill had been law, this 
state w o u l d  not have seen a p i p e l i n e  constructed by 1977 
be c a u s e  of the delays and p e rha ps complete f r u s t r a t i o n  of being 
unable to find the parcels wh ich a judge deemed suitable 
for the r o u t i n g  d e p e n d i n g  upon the judge involved. The bill 
w o u l d  have caused additi o n a l  costs in project design, 
a t t o r n e y ' s  fees, trial time, a d m i n i s t r a t i v e  costs and, 
f i nal ly and most important, w ould p r o babl y require the 
c o n d e m n i n g  a u t h ori ty to pay more for the property in excess 
of the just c o m p e n s a t i o n  in order to avoid legal entanglements. 
In short, the bill could be a way of judic ial b l a c k m a i l  to 
ac hieve more than the just compensation.

The ARCO Pipeline case in Itself  is illust rative of the 
delay. The c o n d emnor a t t e mpted for almost four years prior 
to n e g o t i a t e  a settlement, but it ended up with the condemnee 
r e q u e s t i n g  the absurd sum of over $20,000.00 plus other 
s t i p u l a t i o n s  for a 3.6 acre, 100 ft. (plus temporary con­
str u c t i o n  easement) across the 80 acre homestead, wh ich is not 
b e i n g  used by the h o m e s t e a d e r  for any other use than a p e r sonal 
residence, in an area where the propert y is selling for a few 
h u n d r e d  dollars an acre, and the condemnee asked for $1,500.00 
an acre, but wanted other damages. On July 15, 1 9 7 1!, the 
c o n d e m n o r  filed Its declaratioi of taking. Hearings were held 
on S e p t e m b e r  20 and N o v e m b e r  1 on the necessity. A d e c isi on 
was finally e n te red on D e c e m b e r  2*1, and a petit i o n  for review 
was filed with the Supreme Court. Fortunately, the Suprem e 
Court g r a n t e d  a p e t i t i o n  for review because of the public 
I m p o r t a n c e  of the pipeline and rendered the d e c i s i o n  on 
A ugust 1, 1975, r e v e r s i n g  the trial cou^t. The S u p r e m e  Court's 
d e c ision cannot be viewed as an unjust result under the c i r c u m­
stances where the landow ner says build the project over the 
n e i g h b o r ' s  prope r t y  and leave me alone, an attltute which 
ignores the fact that the n e i g h b o r  might object.

S ince most other projects such as utility right-of-way, 
h i g h ways,  bu ild i n g s  and other projects are not so m o n u m e n t a l  to 
require a quick action by the courts, It can be seen that a 
c o n d e m n a t i o n  which took over one year of b e i n g  e x p e d ited 
through the courts would c onceivably  bo further d e la yed if an 
a p p e a l  were taken through the n o rma l route. At the present
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time I am i n v o l v e d  in s e veral  m a t t e r s  on appeal, and one of 
t h e m  has b e e n  on a p p e a l  since May of 1975 with eut a record 
b e i n g  prepared, and there w i l l  p r o b a b l y  be an addi ti o n a l  
p e r i o d  of time of up to one year for the r e q uir ed briefing, 
oral argument and d e c i s i o n  of the Supreme Court. In other 
w o rds , the delay and f r u s t r a t i o n  of the project could extend 
for over two years, and y o u  u n d o u b t e d l y  lenow what a delay in 
c o n s t r u c t i o n  costs means to a project. In short, a $ 2 , 0 0 0 . QC 
e a s e m e n t  w h i c h  must be o b t ained in court could hold up a 
$1,000,0 00, 0C p r o j e c t  and add a n o t h e r  10-205? to that project 
u ntil the ea sement is obtained. The con demnor either has to 
pay a greatly i n f l a t e d  p rice (judicial blackmail), redesign 
the p r o j e c t  (and go through the same proc edure again) or 
wait to d e t e r m i n e  what w o u l d  h a p p e n  in court. Furthermore, 
if the c o n d e m n o r  pays one l a n d o w n e r  more d u r i n g  negotiations, 
then word spreads so that all con demnees want more. Because 
the Croft bill w o u l d  r e q u i r e  the court to make findings, the 
S u p r e m e  Court m a y  be bound  by such fi ndings if not clearly 
" erroneous"  and that p r oject site would have to be aba ndoned 
b e c a u s e  the trial court as judge, jury, planner, designer, 
e n g i n e e r  and e c o n o m i s t  so d e t e r m i n e d  that, another site might 
be better.

In the ARCO P i p eli ne case, the c o n d e m n e e ?s basic objection 
to the p i p e l i n e  was the routing. The condemnee stated that 
it sh ould go around his p r o perty and drew a couple of pencil  
lines on a map to show to the court how this r o u t i n g  could be 
accompli shed on someone e l s e’s property. In the A R C O  Pipeline 
case the condemnee  did not offer any expert testimony or show 
why the p e ncil line was b e t t e r  from an economic, soils, 
terrain, contours, pl anning, ecology, design, engineering, 
costs or other matte rs w h i c h  a w e l l - p l a n n e d  project would have 
to take Into account. In other words, he made no offer to nor 
did he show the proje ct was mor*. feasible.

The trial court c o n s i d e r e d  that this mere pencil line was 
in effect an "alternate route" and stated that the condemnor 
must o f f e r  "convi n c i n g  e v i d e n c e ... to show that they have at 
least c o n s i d e r e d  the a l t e r n a t i v e  r o u t i n g . . .and give cogent 
r e a s o n s  for their a l t e r n a t e  selection". In other words, the 
c o n d e m n o r  had to have p r e s c i e n c e  to visua lize what every
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p o s s i b l e  condemnee might come up with over the 8C0 m iles  of 
pipelin e, and to prove to the court w h y  this i m a g i n a r y  a l t e r­
nate route should not be selected. As an e n g ine er s t a t e d  in 
one case, it is possible  to b uild a p i p e l i n e  up the side of 
the E mp ire State B u i l d i n g  if one has the m oney to pay. So,
the q u e s t i o n  in almost every co ndem n a t i o n  case is not w h e t h e r
the p r oject can be built at all on the p a r t i c u l a r  parcel, but 
what is the more feasible route or site, a decision best d e t e r­
m i n e d  by the agency and not a court. In the ARCO Pip eline 
case, b a s e d  on the additi o n a l  length as shown by the pencil 
line, the total c o nstru ction cost of the p r o p o s e d  alt er n a t e  
p e n c i l  r o u t i n g  was e s t i mate d at $192,500.00. In other words, 
if the c o n d e m n o r  had not shown to the court's s a t i s f a c t i o n  
(the court b e i n g  a planner, designer, engineer, etc.) under 
the Croft bill that the alternate r o u t i n g  was p e rhaps not 
feasib le, then the court could deny the taki\g. You might 
a rgue that the court would not do such a ridiculous thing 
w h e n  an e a s ement valued at hun dreds of dollars an acre w o u l d  
n e c e s s i t a t e  a comple t e l y  new redesi gn at a tremendous extra 
cost, but this is e x a ctly what the trial court did in one 
a c t u a l  case. You and yo ur committee might ask y o u r s e l f  what 
w o u l d  h a p p e n  to every other project in the State of Alaska, 
once it is known that the means are at hand to f rustrate a
l e g i t i m a t e  public p u r p o s e  by adding a test for no reason
o t h e r  than the r u l i n g  in the ARCO Pipeline case is not u n d e r­
stood.

The only p u r p o s e  of a d e c l a r a t i o n  of t aking is to give 
I m m e d i a t e  title to the p r o p e r t y  so that the w o r k  can proceed. A 
d e c l a r a t i o n  of t a k i n g  is p r e mised on the idea that the c o n d e m n o r  
has e x e r c i s e d  and will e x e r c i s e  its best judgme nt in s e l e c t i n g  
the route and p e r f o r m i n g  the nece ssary design a n d  engineering.
If the courts and condemnees are going to select the sites and 
how a p r o ject is to be built, I think the citizens of this 
state are e n t i t l e d  to a protest.

I shoul d like to e m p h asize that I do not have any p r o s p e c t s  
in the future of r e p r e s e n t i n g  any condemnors, and that my p r a c­
tice w i l l  be aga in limited to that of r e p r e s e n t i n g  condemnees.
I can a ss ure you as an attorney r e p r e s e n t i n g  co ndemnees that 
if the present bill p asses w h i c h  e m a s c u l a t e s  the D e c l a r a t i o n  of 
T a k i n g  Act, you can be a s sured that many condemnees will not
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s u r r e n d e r  t heir p r o perty without going through the Supreme 
Court, unless as you may expect, they receive a considerable 
p r e m i u m  over and above the fair m a rket value and just compen­
sat i o n  for the p r i v ile ge of the State h a v i n g  to avoid their 
c h a l l e n g e  to the d e c l a r a t i o n  of t aking pr ocedure so that 
the project can be built. Since the State must pay the 
c o n d e m n e e s  a ctual costs under some circumstances such as 
w h e n  the ju ry some two years later in these inflationary
times finds the p r o p e r t y  was 10% more (the condemnee
a s k i n r  for 100% or more) than the just compe nsation the 
entire cost through appeal could be added to the project 
c o s t .

In conclusion, the bill if p a s s e d  w o u l d  only frustrate 
l e g i t i m a t e  p u blic projects, w o u l d  g r eat ly delay the 
a c q u i s i t i o n  of p r o p e r t y  n e c e s s a r y  for projects, would require 
the State and other condemnors to e x pend a great deal of 
m o n e y  in a t t e m p t i n g  to meet frivolous objections, would 
p r o b a b l y  require from time to time a complete project to be 
r e r o u t e d  at consi derable cost and w o u l d  surely add to the 
land a c q u i s i t i o n  costs. In short, the bill is me rely 
g o i n g  to add to the great cost of p ublic works and public 
utilities. You must ask who is being p r o t e c t e d  by the bill,
the lawyer s and t heir clients, or the general public.

I w o u l d  request that you r e v i e w  this bill carefully 
b e c a u s e  this bill will mean that a co ndemnor in effect no 
lo n g e r  has a d e c l a r a t i o n  of t a k i n g  p r o c e d u r e  to the detriment 
of the g e n e r a l  p ublic whi ch u n d o u b t e d l y  desires a project 
b e i n g  commenced as soon as p o s s i b l e  at the least expense.

K L W / d d





"An Act relating to parties entitled to injunctive relief."
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M r . S p e a k e r :  Date 1

JUDICIARY SB 575 am
The Committee on has had

under consideration. A M a j o r i t y of the members of the Committee
\7
( ) recommends it DO PASS

( ) recommends it DO NOT PASS

( ) recommends it DO PASS WITH ATTACHED AM E N DM E N T (S )

( ) recommends it BE REPLACED WITH CS FOR   AND THAT

CS F O R _____________________ DO PASS

( ) "and" recommends it BE REFERRED TO THE ___________________________

COMM I TTEE

( ) repor t s i t back WITHOUT RECOMMENDATION

( ) "other"
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Mr. R o b e r t  H. Ziegler, Sr.
Ziegler, Z i e g l e r  & Cloudy 
P. 0. B o x  979 
Ketchika n, A l a s k a  99901

Re: R e q u e s t  for L e g i s l a t i v e  Action

Dear B o b :

By the time y o u  r e c e i v e  this you should be J u n e a u  attendin g 
to l e g i s l a t i o n  for the State of Alaska.

I w o u l d  a p p r e c i a t e  it if y o u  w o u l d  give consid e r a t i o n  to the 
fo l l o w i n g  request: I note that in Alaska S t a t u t e  Title 09-^0.230
as it r e l a t e s  to injunc t i o n s ,  there appears within the context 
of these statutes, the following:

"When it a p p e a r s  that (1) the p l a i n t i f f  is 
e n t i t l e d  to the r e l i e f  demanded, and the 
r e l i e f  or any part of it includes r e st raining 
the c o m m i s s i o n  or continuance of some act, 
the c o m m i s s i o n  or continuance of w h i c h  during 
the l i t i g a t i o n  w o u l d  prod uce injury to the 
plaintif f; or (2) the d e f e ndant is doing, or 
t h r e atens or is about to do-, or is pr ocu r i n g  
or s u f f e r i n g  to be done some act in violation 
of the p l a i n t i f f ' s  rights c o n c e r n i n g  the 
subject of the a c t i o n  and tending to render the 
Ju d g m e n t  i n e ffectual; or (3) the defendant 
t h r e atens or is about to remove or dispose of 
his p r o p e r t y  or a part of it with intent to 
delay or d e f r a u d  his creditors, an injunction 
may be a l l o w e d  tu r e s tra in such act, removal, 
or d i s p o s i t i o n . "

I certainly  b e l i e v e  that the ref erence to p l a i n t i f f  and defendant 
therein s h o u l d  be deleted, as certainly, and I a m  sure you are 
quite aware of this, there are instances where the defendant 
at times moves for i n j u n c t i v e  r elief and should not be precluded 
from so d o i n g  m erely b e c a u s e  the statute states that the p l a i n­
tiff has to be the m o v i n g  party.
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Mr. Robert H. Ziegler, Sr. 
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I w o u l d  t h e r e f o r e  r e s p e c t f u l l y  request that this statute be 
am ended to d e l e t e  r e f e r e n c e  to p l a i n t i f f  and defendant, and 
interp ose the w o r d  ’’p a r t y " , o.” such other word as would not 
di r e c t l y  make r e f e r e n c e  to the persons as either p l a i n t i f f  
or defendant.

Thank y o u  for y o u r  c o u r t e s y  in this matter, Bob, and may you 
have a most s u c c e s s f u l  l eg islative session.

Very truly youis 

STUMP & S T U M P

By 1
W. C l a r k  Stump

W C S :J u
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    ----------------------

February 4, 1976

Hon. Robert H. Ziegler, Sr.
Senator - Alaska State L egislature 
Pouch V
Juneau, Alaska 998]1

RE: AS 09**10.230

Dear B o b :

Thanks for y o u r  letter of February , 1976 relative to 
my suggestion on the amendment of AS 09. *10.230.

In answer to your inquiry, as you no doubt know from your 
long and valued career as an attorney, anv party to a l a w­
suit has the right to move for injunctive relief; i.e. 
plainti ff or defendant. The way AS 09**10.230 was w orded 
only the "plaintiff" had the right to secure such relief.
Your amendment would allow "both" parties to secure such 
relief; i.e. p l a i ntiff or defendant.

I find the applic a t i o n  of this statute most used in 
domestic relation type cases; i.e. h u s b a n d  files for 
divorce, and his wife the defendant, seeks injunctive 
relief to enjoin the p l a i ntiff from d i s p osing of the 
family assets p e n d i n g  the final outcome of the case. Of 
course this is only one example, however, it is illustrative.

Thank you for your c o n siderati on on my suggestion.

Very truly yours,

STUMP & STUMP

BY: (fiiEftofc.
W. (H a r k  Stump

W C S : s
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"An Act relating to theft o f  teleco m m u n i c a t i o n  service."

C O M M I T T E E  R E P O R T

H O U S E

D a t e  Z i a u L l O C
I I

/7?

Mr . Speaker :

The Comm i t tee on

under consideration.

( ) r ecomrne nd s i t DO

( ) r ecomrne nd s i t DO

( ) recommend s i t DO

( ) recommend s i t BE

------ h a s  had

i P LACED WI TH CS FOR _________________  AND THAT

CS F O R ___________________________ DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE REFERRED  TO THE _______________________________

COMM I TTEE

( ) r e p o r t s  i t  b a c k  WI THOUT RECOMMENDATION 

f ) "other"

M e m b e r s  s i g n i n g  t h e  M a j o r  i t y  r e p o r t :

M e m b e r s  NOT c o n c u r r i n g  i n  t h e  M a j o r i t y  r e p o r t  :

________________________________ r e c o m m e n d s :

________________________________  r e c o m m e n d s :

________________________________ recomrne n d s :

________________________________ r e c o m m e n d  s :

r e c o m m e n d s :
' 1 4 A s i 4

--------------------------- 1Cha i rm a n
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M a r c h  17, 1976

MEMORANDUM

TO: Representative Terry Gardiner

Chairman, House Judiciary Committee

FROM: Representative Bob Bradley

Chairman, House Commerce Committee

SUBJECT: Senate Bill No. 592

Atta c h e d  is sane backup material o n  Senate Bill No. 592, relating to the 

theft of telecommunications w h i c h  w as p assed o u t  of the C o m e r c e  Carmittee 

and referred to Judiciary.



§ 165.07 PE N A L  LAW P a r t  3

P r a c t ic e  Commen ta r ies
b y  A  m o l d  D .  l l e c h t v i a n

Th is  section is supp lem en ta ry  to  • p r io r  pTOviaion.Tend«rIneVc. ; ^ ^ 3 ® 6 ^ ' i ^ ' ^  
f j l  i t  one who s te a ls  tangib le p rope r ty  cons is t ing  of " s e c re t  sc ien- 1' ' '
■f t t i f ic  m a te r ia l "  (defined in § 155.00[6]) gu il ty  of g rand  larceny > /  "

in the th i rd  degree (§ 155.30[31). The l a t t e r  c r im e applies to 
t . one who, fo r  example, s tea ls  a document re c i t in g  a  sec re t  sci-
I 1 entif i . 'o n n u l a .  I t  does not, however, embrace one who w ith

the sar,. .• larcenous in t e n t  pho tog raphs  o r copies such a docu­
ment, s ince such conduct docs no t cons t i tu te  a taking of prop- 
e r t io s  so a s  to  cons t i tu te  larceny (§ 155.05 [ 1 ] ) .  T he  in s tan t  
section plugs the ind ica ted  gap w ith  the cr ime of "un law fu l 
use o f sec re t  sc ien tif ic m a te r ia l ,"  which, like the  larceny o f ­
fense (§ 155.30), is g raded  a  class E  felony.

§ 165.10 R ep e a le d .  L.19G1), c. 115, § 4, off . on  120 th  d a y  
a f t e r  M a r .  25. lf)G!)

l l i ' t o r lc n l  Nntn

Section, which related to theft of added J«.1!)*ir>. c. 11*30; amended J,. 
services and definitions of le rnn , was 1 flt«7, c. TUI, 5 154,

§ 165.15 T h e f t  o f  s e r v i c e s  
A p e r s o n  is g u i l t y  o f  th e  f t  o f  s e rv ic e s  w h e n :

11 »’
1. H e  o b t a i n s  o r  a t t e m p t s  to  o b ta i n  a  s e rv ic e ,  o r  in d u c e s  

o r  a t t e m p t s  to  in d u c e  t h e  s u p p l i e r  o f  a  r e n d e r e d  s e rv ic e  to  
a g r e e  t o  p a y m e n t  t h e r e f o r  on ft c r e d i t  b a s i s ,  b y  t h e  u s e  o f  
a  c r e d i t  c a r d  w h ic h  h e  k n ow s  to  be s to len .

2. W i t h  i n t e n t  t o  a v o id  p a y m e n t  f o r  r e s t a u r a n t  s e rv ic e s  
r e n d e r e d ,  o r  f o r  s e r v i c e s  r e n d e r e d  to  h im  a s  a  t r a n s i e n t  
g u e s t  i\\. a  h o te l ,  m o te l ,  in n ,  t o u r i s t  c ab in ,  r o o m in g  h o u s e  
o r  c o m p a r a b l e  e s t a b l i s h m e n t ,  h e  a v o id s  o r  a t t e m p t s  t o  avo id  
s u c h  p a y m e n t  by u n j u s t i f i a b l e  f a i l u r e  o r  r e f u s a l  t o  p a y ,  by 
s t e a l t h ,  o r  b y  a n y  m i s r e p r e s e n t a t i o n  o f  f a c t  w h ic h  h e  k n ow s  
to  bo f a l s e .  A p e r s o n  w h o  fa i ls  o r  t e f u s e s  t o  p a y  f o r  s u c h  
s e r v i c e s  is p r e s u m e d  t o  h a v e  i n t e n d e d  to  a v o id  p a y m e n t  
t h e r e f o r ;  o r

3. W i th  i n t e n t  t o  o b t a i n  r a i l r o a d ,  s u bw a y ,  b u s ,  a i r ,  t a x i  
o r  a n y  o t h e r  public  t r a n s p o r t a t i o n  s e rv i c e  w i t h o u t  p a y m e n t  
o f  t h e  l aw fu l  c h a r g e  t h e r e f o r ,  o r  to  a vo id  p a y m e n t  o f  th o  
l a w 'u l  c h a r g e  f o r  su ch  t r a n s p o r t a t i o n  s e r v i c e  w h ic h  h a s
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T a r t  S

I 'a r ic s  
hlman

Ip r io r p rovis ion r e n d e r in g  
Insisting- o f  " sec re t  scion*
I) gu il ty  o f  g ran d  larceny 

| he la t t e r  cr ime applies to 
c n t  re c i t in g  a secre t sci- 
r, embrace one who w ith  

1‘ts o r  copies such a docu- 
! is t i tu te  a taking o f prop- 
l.’»r>.05[l]). The in s tan t  
the cr ime of "un law fu l 

Ihich, like the larceny of- 
felony.

1115, § 4, c ff . o n  120 th  d a y

t,.l!W3. c. 1WIO; aineiidi'd I., 
. TUI, |  SI.

s when:
o b ta in  a s e rv ic e ,  o r  i n d u c e s  
■r o f  a r e n d e r e d  s e r v i c e  t o  
c r e d i t  b a s i s ,  b y  t h e  u s e  o f 
b e  s to l e n .
•nt f o r  r e s t a u r a n t  s e rv ic e s  
nd t o  h im  a s  a  t r a n s i e n t  
r i s t  c a b in ,  r o om in g  h o u s e  
vo id s  o r  a t t e m p t s  t o  avo id  
i lu r e  o r  r e f u s a l  to  p ay ,  by  
on o f  f a c t  w h ic h  h e  k n ow s  
^ r  r e f u s e s  t o  p a y  f o r  s u c h  
i te n d ed  t o  avo id  p a y m e n t

o ad , s u bw a y ,  b u s .  a i r ,  t a x i  
•i s e rv ic e  w i t h o u t  p a y m e n t  
• to  avo id  p a y m e n t  o f  t h e  
. t a t i o n  s e rv ic e  w h ic h  h a s

F a r t  3 T H K F T — O TH ER  O F F E N S E S  §  165.15
b e e n  r e n d e r e d  to  h im ,  h e  o b t a i n s  o r  a t t e m p t s  t o  o b t a i n  s u c h  
s c r» ic e  o r  a v o id s  o r  a t t e m p t s  to  a vo id  p a y m e n t  t h e r e f o r  
b y  fo rc e ,  i n t im id a t i o n ,  s t e a l t h ,  d e c ep t io n  o r  m e c h a n ic a l  
tampering, o r  by unjustifiable failure or refuse to prtiy;’; 'or- ^

4. W i th  i n t e n t  t o  a v o id  p a y m e n t  b y  h im s e l f  o r  a n o t h e r  
p e r s o n  o f  t h e  l aw fu l  c h a r g e  f o r  a n y  t e l e c o m m u n i c a t i o n s  
s e rv ic e ,  h e  o b t a i n s  o r  a t t e m p t s  t o  o b t a i n  s u c h  s e r v i c e  o r  
a v o id s  o r  a t t e m p t s  t o  a v o id  p a y m e n t  t h e r e f o r  b y  h im s e l f  
o r  a n o t h e r  p e r s o n  b y  m e a n s  o f  (a )  t a m p e r i n g  o r  m a k i n g  
c o n n e c t io n  w i th  t h o  e q u ip m e n t  o f  t h e  s u p p l i e r ,  w h e t h e r  by 
m e ch an ic a l ,  e l e c t r i c a l ,  a c o u s t i c a l  o r  o t h e r  m e a n s ,  o r  (b )  
a n y  m i s r e p r e s e n t a t i o n  o f  f a c t  w h ic h  h e  k n ow s  to  b e  f a l s e ,  
o r  (c) a n y  o t h e r  a r t i f i c e ,  t r i c k ,  d e c ep t io n ,  cod e  o r  d e v ic e ;  
o r

5. W i th  i n t e n t  t o  a v o id  p a y m e n t  b y  h im s e l f  o r  a n o t h e r  
p e r s o n  f o r  a  p ro s p e c t i v e  o r  a l r e a d y  r e n d e r e d  s e r v i c e  t h e  
c h a r g e  o r  c o m p e n s a t i o n  f o r  w h ic h  is  m e a s u r e d  by  a  m e t e r  
o r  o t h e r  m e c h a n ic a l  d ev ic e ,  h e  t a m p e r s  w i th  s u c h  d ev ic e  
o r  w i th  o i l i e r  e q u ip m e n t  r e l a t e d  t h e r e t o ,  o r  in a n y  m a n n e r  
a t t e m p t s  to  p r e v e n t  t h e  m e t e r  o r  d ev ic e  f r o m  p e r f o rm i n g  
i t s  m e a s u r i n g  f u n c t io n ,  w i th o u t  t h e  c o n s e n t  o f  t h e  s u p p l i e r  
o f t h e  s e rv ic e .  A p e r s o n  w h o  t a m p e r s  w i th  s u c h  a  d ev ic e  
oi e q u ip m e n t  w i t h o u t  t h e  c o n s e n t  o f  t h o  s u p p l i e r  o f  th o  
s e rv ic e  is p r e s u m e d  to  d o  so  w i th  i n t e n t  t o  avo id , o r  to  
e n a b l e  a n o t h e r  t o  a vo id ,  p a y m e n t  f o r  t h e  s e r v i c e  i n v o lv e d ;  
o r

G. With intent to obtain, without the consent of the sup­
plier thereof, gas, electricity, water, steam or telephone 
service, he tampers with any equipment designed to sup­
ply or to prevent the supply of such service either to the 
community in general or to particular premises; o r

7. O b t a i n i n g  o r  h a v i n g  c o n t ro l  o v e r  l a b o r  in  t h e  em p lo y  
o f  a n o t h e r  p e r s o n ,  o r  o f  b u s in e s s ,  c o m m e rc i a l  o r  i n d u s t r i a l  
e q u ip m e n t  o r  f a c i l i t i e s  o f  a n o t h e r  p e r s o n ,  k n o w in g  t h a t  h e  
is  n o t  e n t i t l e d  to  t h e  u s e  t h e r e o f ,  a n d  w i th  i n t e n t  to  d e ­
r iv e  a  c om m e rc i a l  o r  o t h e r  s u b s t a n t i a l  b e n e f i t  f o r  h im s e l f  
o r  a  t h i r d  p e r s o n ,  h e  u s e s  o r  d i v e r t s  t o  t h e  u s e  o f  h im s e l f  
o r  a  t h i r d  p e r s o n  s u c h  labo r ,  e q u ip m e n t  o r  f a c i l i t i e s .

Theft of services is a class A misdemeanor.
L.19G5, c. 1030; am ended  Ll£i67, c. 701, § 25; L.19G0, c. 115, § 5.
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§ 165.15 PENAL  LAW Par t  3

H ir to r lc a l Note

:ih  liny iifnT  IMMI. c. 45*. 5 1 . S u  l ion mld-
iIhI. 1. It  do- cd L.1007,. c-884, uiuciulcd L .10M , C. i, ■»,
1  1 . repented tOft'*;.* "• • "V  "* *?;•'- • ' .*•"

Solid. 4. Venal L aw  W W , K  0117, <'>■■

1969 Amcni'mcnt, S rlx l. 1 , L .in iifl. Venal <’«i|i' 1**1, 5 4211, L.
p. 1 1 .',. (! 5. off. hi: i2 (:th liny nftor IMMi. c. 45*. 5 1 . S k  i ion >:«!*•»—1i, mld-
Mnr. 25, lOdP. nddod subd. 
rived from former solid.
L.1909. C. 115. 5 5. .

1367 Amendment. SitlMl. 2. L.1007, 1205-e. Section 1X>7 lidded L .IO fil, P.
c. 701. 5 25, off. Sept. 1. 10(17. m illed MS. Section )20:«-c. added M o ld .  e.
Fcntence beginning "A person w lm  i!l!7. amended L.1041, c. KN3; L.1055, 
fu lls .” C. 477.

Sutid, 5. 1 ..10H7. p. 701. 5 25. off. S iils l. 5. Venal I .a w  10 (10. (IS 1451.
Sept. 1, 10(17, omitted "provided liy 1451-11, 1452. 1452-n. Section 1451.
the supplier if the service" fo llow ing was from Venal rode I SSI, 5 de l,
"mechanical device.’ 1 amended L.1SSS, c. 210, 5 1 ; L.1M12,

Si i IkI. (I. L .10(17, p. T ill. K 25, eff. 
Sept. 1. 10(17, omitted "of the supplier 
thereof” fo llow ing "cipiipment."

c. (’.02, S 1 ; r,.1S)l2, p. dOO. 5 1 ; L. 
1K#?\ p. (102, 5 1 ; L.VHKI, P. 5S0. 5 1; 
L.lwOO, c. 455, K 1. Section 1451-n 
added L. 102 (1, e. K40. Section 1152 

Derivation. Snbil. 1. New. was from Venal Code 1SS1, t  Cel-n,

Snbd 2 Venal l.aw  10O0. 5 025. 
milled 1.1025, C. -.05, nmemled L. 10511. 1*19.14. c. 414.

C.570; L.10r.5. c. IliO. Snlxl. 0. Venal Law  1000. 55 1451,

SuM . 5. Venal Law  VK.O. 55 lOftn. H ;,“’ for 1,ls'" r>'- m '1"1 5
100 0-h. Section 1 0 0 0 , amended L. “",e
10(7, c. 550; I . , 1057. p. S25, was from Subd, 7. Now.

P ractice  C om m entaries 

by Arnold. P. Ilcchliv/in

In re la t ion to tho fo rm e r  1 ,-iinl Law, Uiia section is en t ire ly  
new in form and  subs tan t ia l ly  new in substance.

Since "se rv ices"  a r c  no t "p rop e r ty ,"  " t h e f t "  of n service 
does not con s t i tu te  la rc eny ; and, if any such conduc t is to bo 
proscribed, i t  m us t be by special s ta tu te .  The fo rm e r  Pena l 
Law def in es few o ffenses  of th a t  n a tu r e  (sec 1*27, 9G7, 
M i l l .  1432, 1432-a). I t  is no t necessary, however, lo no lo (he 
o ther ex t rem e o f e q u a t in g  serv ices w i th  p ro p e r ty  and o f p red i ­
ca t ing , w he reve r  possible (main ly In (ho a re a  o f decep t ion ) , 
" th e f t  of .service" o ffenses equ iva len t to (hose involving th e f t s  
of p roper ty , o r larcenies. l e g is la t io n  o f t h a t  c h a r a c te r  would 
doubtless lead to hosts o f "c r im in a l"  ch a rg es  o f a basically 
civil n a tu re .  T he  in s ta n t  section s te e rs  a middle cou rse  bv de-

9

f in ing seven specific offenses , most involving th e f t  o r  a t t em p t ­
ed the ft o f c e r ta in  k inds o f services.

Subdiv is ion 1, dealing w ith  c re d i t  ca rd  o ffenses , w as  
amended in 19G0, as one phase of an  ex tensive hill enac ted fo r
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Mrtcol Note
'>9, ' r'Jfl, lllll'-IliVil I

' : - r  lS!Wt. r. 4.".s. t  ’ . ;• . - . i.-i ;*r.«
•V* cd c. .S 'l, iiM i julc'l I..IICm , c.

:!'•(! JOS.

.SiiImI. -J. |V:i«I Law IJmfl. {S fw.T, 
''•7. 1291-c. Si<cf!on !h;? j T„!*.**;;. r .
dec! r«4s, St’crlxii tun.'t-e. mliitd f,.l!itr.,
v.'io 367, ntucniWI L .n u i ,  c. .v-3: I..19.V>,

t .  477.

• rr. saiiaii, .*». iv i in i i.a w  ( t  m u . 
la.v 1491-11. 14.12. 1 132-u. Seef|«iti 1131,

mg was from lV nu l I'm le l.ss j, s «;.*<| .
mm-ndi'il I. tv*.*, t | . i . . iv c ,
c. fit'2 , f 1 : I..1VC.N >•. «i!W. 1 l :  L.
i.vi.i. «■. » i : r..r«>". r, ;.sn, « I ;
L.19MI. c. 1.71, * |. SiTI ion 1131-a 
add 'd  J, ISC'i •. VT. S«-c*Ion l l '  j
w iii fre-n 1 m il ( 'i.iji* iv ^ :_  j( a.
flfldi'd I., i. i . .T!3. « I. S irf lo i:

ijj,' m :« -h midi d t. I l l
Salad. r-ri.il Law l:»«•:». Mil. 

1432, l llfJ-i,. f -r I,! -• .if-y. ......  5
| ’ llOtl* illlaal'l*.

h i  Si|ln|, 7. N. H.

C om m en ta r ii>

d P. fIirl •

Pena l Law, this sect ion is en tire ly 
lly new in subs tance .

' ■•property." " t h e f t "  of ,i service 
: and. if an y  such connect is to be 
special s ta tu t e .  Tho fo rm er Penal 
of th a t  n a tu r e  (s ee  jj$ 927. OCT. 

•iot necessary , however lo go to the 
ervices w i th  p roperty  u:k! of predi- 
mainly in tho a rea  o f decep tion) , 
■'jdivalent to those involving th e f t s  
Legislation of thr.t c h a ra c te r  weuid 
' 'c r im ina l” charges <>f a bas 'ca l ly  

..ction s te e rs  a middle course by d"- 
"s, most invoh ir.g the ft ci a ttc rop t- 
services.
w ith c red i t  ca rd  o f ten  os, was 
•ise of an ex ton - i“" bill enac ted fo r
226

the  purpose of s t r e n g th en in g  the  Pena! Law  in i ts  applicat ion 

to  conduct involving th e f t  and m isuse of c red i t  c a rd -  t L.19*"*. 
c. ?15; see p rac t ice  commentary  upon § 155.00;.

> • ' • . a-‘>P r io r  to  1969. th e  genera l sub jec t  o f f ra udu len t ly  o b ta in -  -i
ing  p rop e r ty  o r  se rv ices by means of s tolen, fa lse  or im p rop ­
e rly  used c re d i t  ca rds  was covered by (1 ) th e  c r im e of la r ­
ceny (by  fa lse p re ten se s )  in cases w he re  p ro p e r ty  w as  ob­
ta in ed ;  (2 )  the " th e f t  o f sci v ices" o f fen se  at. hand (§ 105.15 
f 1 ] )  in cases w he re  a serv ice was ob ta in ed ; and (3 ) a m isde­
m eano r en tit led  “unau tho r ized  use o f c r e d i t  c a rd s ,"  which a p ­
peared no t  in the Pena l L aw  bu t  in the  Genera l Bu s ine ss  Law 
(§ 513). The Genera l Bus iness  L aw  s ta tu t e ,  d e f in in g  in r a t h ­
e r  complex fash ion  a very broad o ffen se  o r  o f fen se s  em brac ­
ing acqu is i t ion  o f botb p rope r ty  and serv ices , covered a p ­
p rox im ate ly  the same ground ns the  a p p ro p r ia te  P ena l  Law 
s ta tu te s .

The 1969 c red i t  ca rd  hill (L.1909, c. 115) did not w o rk  any 
t ru ly  s ig n i f ic an t  change o f  subs tance in th i s  a r e a  h u t  e s tab ­
lished a  new s t r u c tu ra l  fo rm a l .  The r a t h e r  r e d u n d an t  Gen­
era! Bus iness  Law section (jj 513) was repealed . T h e  Penal 
Law " t h e f t  of se rv ices” provision (§ 1G5.I5[1)) was na r row ed  
to apply to the  acqu is i t ion  of services by m eans  of "s to len"  
c red i t  c a rds  only ( r a th e r  than  acqu isi t ion  hy m eans of almost 
any kind of defec tive ca rd , a s  was fo rm erly  the  ca se ) .  And, 
finally, a new Penal Law section was added 1 *»f».17>. d e f in ­
in g  tho cr ime of "un law fu l use of credit c a rd ,"  which does imt 
deal w ith  the use of stolen or forged, c a rd s  b u t  rende rs  guilty 
o f a m isdemeanor one who " in  the course of o b ta in ing  o r a t ­
t em p t in g  to  o b ta in "  e i th e r  "p ro p e r ty  o r  a serv ice d isp lays n 
c re d i t  ca rd  which he knows to he revoked o r  cancelled".

These o f fenses to g e th e r  w ith var ious o th e r s  in the  larceny 
and fo rg e ry  a re a s  have the following overall scope w i th  r e ­
spec t to a person who pu rchases  o r tit t em p ts  to p u rcha se  
p rope r ty  o r a  service by means of a c re d i t  ca rd  wh ich  he 
knows to he in some wny defec tive fo r the  pu rpo se :

(1 )  R egard less of w he th e r  p ro p e r ty  o r  a serv ice is 
th e  sub jec t  o f  the purchase , and reg a rd le s s  o f w he th e r  
the c red i t  ca rd  is stolen o r  coun te r fe i t ,  o r  w h e th e r  i t  
lias merely been canceled o r revoked, the  c u lp r i t  is gu il ty ,

. a t the  very least, o f a  class A m isdem eano r (§§ 155.25, 
l c n . i r i l l j .  1C>5.17).

(2) I f  p ro p e r ty  is the subject o f the  p u rchase  o r  a t ­
tempted purchase , the  cu lp r i t  h as  comm it ted  la rceny  
ami, depend ing upon the value o f the  p ro p e r ty ,  rnay o r  » 
pi ay not also be gu il ty  of a felony I § 155.30).
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(3) I f  tho credit card is a stolen one. tin* cu ip r i t  is, 
undoubtedly , also guilty of cr im ina l possession o f stolen 
p rope r ty  in f i e  second degree, a class E felony IS 165.45 
[2 ] ) .  In addition, if  in making  o r  a t tem p t in g  to make 
the purchase he s igns a voucher, receip t o r o th e r  p ape r  in 
the name o f tho ca rd  ow ne r—as he usually would have 
to do— he is also guilty o f fo rge ry  in the  second degree, 
a class D felony ($ 170.10[1]).

(4 i I f  the; c red i t  card is  a forged o r  co un te r fe i t  one, 
the cu lpr it  is. ununu.itcdly, also guil ty  o f cr im ina l pos­
session of a forged ins t rumen t in the second degree, 
a cl.i.s D felony (jj 170.2a i.

Subdivision 2 re s ta tes  'bo proscrip tions of fo rm er Penal 
L : § 925 hut expands the offense to include th e f t s  and pay- 
moul-uvoici.tneo of re s tau ran t Services a -  ■ • 4i as o f those 
provided :.v hotels, inns nno the like .

.- .buivi.-i .". inelm.es c< .‘tan lolTs i Pel a! i.v.v otlel'.SeS 

• >: 10'.*,'. 1. -  . !i but bread '.as the r..!. c r im e  to
encompass improper acqu is it ion  or fec-avoidance o f a l l fo rm s 

of "public t ransporta t ion service" ra the r than  o f the lim ite d  

kinds specified in the fo rmer s ta tu tes .
Subdivision 4 substan tia lly  re s ta te s  fo rm er p ena! Law § 

567 (see, also, S 12.*3-c
Subdivision 5 .substantially re s ta tes  ce r ta in  phases of 

three fo rm er sections dealing in par! w.lli f raudu len t  t am p e r ­
ing with gas. iV i t n r ,  s team and w a te r  n ie lors (SS 1431, 
1431 -a. I4b2u The offense is i r> ad ,ned , however, to include 
n tamper ing  and s im ila r  ucais ;y le la t in g  to any sort 
o f ,„ibi.c o r p r iva te  service m< a-i .red by a meter , w he the r  f 
the indicated p.<! lie u ti l i ty  kimis n r o therw ise .

Mulidiv i: ion i‘. embodies n the r ;i!i:i-e., of fo rm er Penal Law 
Ss 1431 and 13,32, a i ld r , . se,l io tin1 ac 'p iu  itimi o f  gas, electric, 
s team  and w a te r s e r e n e  without .no suppln r 's  consent. 
This o ffense does not neci -aeil.v requ ire  inti ill to avoid
i.'tyini n l f the seri h e  n u p r , ; ,  i ly o '.i.uoed. It would apply. 
..n example, to one vv;:o, having had his gas turned off, site- 

inn'.g the si r\ ire b;. unau lho ri /e i! tampering , re-I *’t t.-' lit  IVjT.I 

t a i l  e 1

i t whe the r b, a ,tends ; » t 'l" tiie gas thus ol»

r • if,•are is included for tin 
purple-,! ' Ill plugging .1, ;  tip; .  gap , 1.  the prc.'CU, I.I'.V
poin ted up by the decision in People v. A shworth , 1927, 220 
A pp 'U e .  496, 222 X.V.S. 24. The de fendan ts  the re in , a 
iniil su; ei 'intci.daut and h is  l irother, were convicted o f  g rand

223

larceny a s  a  resu l t o f  hav ing n . . 
ally p ro f i tab le  use o f  the mill’s  in­
to sp in a  subs tan tia ! quan t i ty  ot . 
Tho ju d gm en t  was reversed on t 
use of th e  mill 's fac il it ies and la’, 
o f “p rope r ty "  and. nonce, could n> 
Subdivision 7 here in  rende rs  such 
ices."

T h e f t  of Services is a  one-deg, 
demeanor. Obviously, all the  wa 
can he comm it ted  a r e  not c f  q 
would be reasonable to expect th 
number o f degrees, p resc r ib ing  I 
w ith  th .1 g rav i ty  o f the  nroh.L 
above, thi.-i m’ "t., n ; ‘ ■
in NeW VOI'i. •V \V.'

Lav.

suiiclaasu'y i t ; tnc expecta tion 
w ith  th e  impac t of tho section 
would impose reasonab le suhcla-'-i 
leg is la tive session s ince .about "! 
introduced, l o r  example, to ext .,,' 
services and  malte it u vioiatio:. 
demeanor Such a t tem p ts  have t 
not because they jacket! m e r i t  b : 
illogical and  unfa ; , di.-t Lie lion he 
way" o r  " t a x i "  s e rv ic . .-. f l ip , 
cation will ao.iV; be :,.rt; .coming.

c i o c ,  K e f c v u  

t t i i l l i l i n j -  i,... ;, !*• ,1 f o r  i v im iia i' in n  • ■
vc,. rt, -, see 'I i . n i - | , , , . :. . ■ , 1 '•,!p .imi • . 

l b , le l>  a m l Im n n lin a  ana-, , .. rally, see 
t .a iV e iiy , s, e - e r l iu i i  lo a- ia te i -• i

Nndm of t ) i , ’t- 
Historical l !n,..'
Hntnl service 2 a
Meters i l l ' a l t .u ' l in i i’t . ls , l .ie i| j>  ri.n j - 

vcitti 3
Hctusal to p.,y Ia n  -
S lealla il fMc’S 5 !•

lb .

or • •I. Historical i,r .
'fill' first eiiiicliiieiil by tae I, Ci-’,a- I

I lire U|IO|| (III general lilij, Cl I- ,o lie (uUi;..
MlK ■ , i; |4C o o  a



• 1 llbl' I-

Noteiv
la rceny  ns a  resu l t  o f  h av ing  made unau tho r iz ed  and  per<r.::- 
allv p ro f i ta b le  use o f the  m ill’s mach inery , fac il it ies and  i a h r r  
to  s p i r  a subs tan t ia l  q u an t i ty  o f  wocl fo r a ce r ta in  company. 
Tho j  .d gm cn t was reversed on the g ro und  th a t the co rrup t 

use o f the m i l l’s fa c ilit ie s  and  labo r d id  not constitu te  a  th e ft  

o f "p rope rty"  and , hence, could not be the sub ject o f la rceny . 

Subdivis ion 7 he re in  ren d e rs  such conduct a " the ft o f  serv­
ices/’

T h e f t  o f Se rv ices is a  one-degree c r im e :  a class A m is­
demeanor . Obviously, all the  ways in which th i s  o ffense  
can he comm itted  a re  not o f equal s e r iousness  so t h a t  it 
would be reasonab le to expect the  o f fen se  to be def ined  in a 
n um be r  o f  degrees , p re sc r ib ing  pun ishm en t com m ensu ra te  
witli the  g rav i ty  o f  the  p roh ib i ted  conduct. As ind ica ted  
above, th i s  sect ion rep re sen ted  a  subs tan t ia l ly  now concept 
in N ew  York  law when it w as incorpo ia ted  in to  th e  revised 
l’enal Law  in 1967. Because o f i t s  basic novelty a s  a sep ­
a ra te ly  defined crime, no a t tem p t  was then made to f u r t h e r  
suhc lass ifv  i t ;  t h e  expec ta t ion be ing  tha t ,  a s  experience 
w ith  the  impact o f  the section developed, th e  L eg is la tu re  
would impose reasonable subclass if ioa tions . In a lm o s t  every  
leg is la tive session since ab ou t  1970, bills have, in fac t ,  been 
in troduced , fo r  example, to  e x t r a c t  only the  t h e f t  o f ra i l road  
serv ices and  make it a  v io lation r a t h e r  than  a  c lass A m is ­
demeanor . Suoli a t tem p ts  have thu s  f a r  been unsuccessfu l 
no t because th ey  lacked meri t  hut because they c rea ted  an  
illogical a nd  unfai*- d is t inc t ion between ‘‘ra i l ro ad” and  ’’sub-
way” o r  " t a x ;” services . Hopefully, ap p ro p r ia te  nubclassifi- 
ca t ion  will soon be forthcom ing .

Cross References

Itulldiie.’* N- entered for evnn iin iilh .u  of meters, pipe*. f i l l  lugs, w ires am i 
« oik* , *ee Trao*|Mtrliii Imt < ’ei'pnrallnu* Lew J 11.

Ile 'o .v  m i.I boarding Ileuses, generally, see (Jener.il llnsluex* J.;nv $ 200 el M*i|.
f. i iv n y . «ee section ir.ri.im et sr»|.

a sto len or.e. th • •:,.;l;Tit is. 
cr im ina l p.'ss- s-ion of s to »•;:

•'•'e. a c" i s • f-.irev ' .
•’a k i r g  o- .••.’.tem p ; i .g  • ■ rr-. 

icher, receip t or o th e r  pape r in 
a t —as he usua lly  would have 
fo rge rv  in th e  second degree.
I])-

a  forged o r  coun te r fe i t  one. 
also g u i l ty  ci c r im ina l pos- 

m ien t in th e  second degree .

ro sc r ip t io rs  o f  fo rm e r  Penal 
rise to include th e f t s  and pay* 
services as  well as  of th e se  
like.
a fo rm er pena l Law o f fen s r s  
iroadens the overall c r im e to 
• ... fvc-avoidar.ee o f  all fo rm s 
"c" rathv 'r th a n  o f the  lim ited 
•itutes.
res ta tes *« : •;•.< r ib—nl Law  .(

re s ta tes  '-ertr.it phases o f 
•! part wif* f r .v d . i l* : ; • mp» > 

and wate** Mi’.l .
iwoadon.-u. however. ' • ir.v'.i.n- 
ch icanery r e la t in g  to any so r t  
asu red by  a  m e5; r. w h 'd h r r  of 
ds o r o the rw ise .
r phases of fo rm er Pen.-' Law 
the acqu is i t ion  o f y..». e ’oe’ ric. 
thout tlu* s-ii pb’i >-‘s const*:’/ ,  
ari ly  requ i re  i ’/ e n  f*» av-dd 
•• riy obtained. It would apply,
•g had h is  g as  turned off . suc- 
■y unau tho rized  tamper ing , r e ­

's to pay fo r  tho gits thu s  ob-

!• offense is i ru ’.idco’ for the 
rent gap :r. t i e  p re s i t i l  l.iw 
People v, A shworth . 1927. 2 /d  

The d e fv -ed ir f .  th e re in ,  a 
•,'/nor. w ere  convicted o f  g ran d
!S

LAW Par t  ? .

Note* o f

Historical I 
Hotel service 2

Meiers or attachments, tampering 
with 3 

Refusal to pay fare 4 
Stealing rides .5

i . Historical

Th" first eiiacliinuTi by the legi-la. 
ini-*- upon I to* general subject is in • •>•

.»*»,• v m h o  c:-?t*» — in

Decision*

found In L.1N7S, e. ’-’III . T lm i statute 
iiiiiite li ii misdemeanor for any |*»-r- 
snii t.i get mi nr o ff ii freight ear or 
engine wh ile  in n in lhm , nr in  ride on 
any vvnnil nr freight ear. unless em­
ployed hy nr w ith |ieruiis>lnn frnm 
the proper nffieers of siicli ra ilroad 
nr the person in elmrgn of suieh car 

nr engine. Subdivision 1 of section 
I2K of |lie Penal Code was p la in ly  a 
codification of tlint euuclinent. Ity
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I..1S79. e. 4 7 4 , it was '.. ale a misde­
meanor for a m inor or other person, 
h inder, or delay the passage or run­
n in g  of any car law fu lly  running 
upon any horse or street railroad. 
Subdivision 3 of section 420 of the 
Tonal Code was, quite as p la in ly , a 
codification of llm t statute. By I..
1V>0, c. 370, it was made a misde­
meanor for a m inor or other person, 
uot a passenger, to climb, stand 
upon, or in  any way to attach him­
se lf to, a locomotive or ear. unless it 
is done in  compliance w ith  law , or by 
permission, under the law fu l rules 
and regulations of the ra ilroad . The 
same chapter also made it a misde­
meanor to invite or solicit any such 
m inor or other person to come, or to 
be. or to consent to ids remaining 
upon, any engine, or any f r e i g h t .  or 
baggage ear, m il, -s r igh tfu lly  t id e  
hy law , or w ith permission under the 
rules and regulations of the corpora­
tion. Thus, these three statutes had 
fo r their object the prevention of the 
unauthorized rid ing , or being, upon 
cars or engines, and of (lie obstruc­
tion, or delaying, of cars upon sur­
face railroads. Iu the fo llow ing 
year, when ttip l*onnl Code was es­
tablished (L.1SS1, c. 0 7 ib , section 42b 
was enacted us it stands at present 
w ith  tlie exception that, by an 
amendment in LS90 iL .IM lu . c 43m. 
subdivision 3 wus made to apply to 
steaiu ra ilw ays, ns welt as to horse 
m id street ra ilw ays, and the caption 
"K illin g  on fre ight trains" was added, 
it  is reasonable to infer that the To­
na l Code, in the respect which we 
nre now considering, was intended as 
a codification of. and in retain with- 
it: its provisions, existing hr,vs. East 
v. Brooklyn Heights K Co., 1909, lit.',
N .Y . toil, tsS X .K . Tot.

2. Hotel tcrvlce

Evidence llutt gV.est left hotel w ith 
her baggage, leaving an unpaid hat 
ai.ee for room rent and p-lepliuiie 
charges, did not sustain conviction of 
obtain ing credit or neconimoiliulon ui 
hotel w ith intent to defraud, III ale 

'sejice of proof that when she regis­
tered she d id  so w ith Intent to de­

p a r t  3

fraud, and where, aside from indebt­
edness involved, she had paid ul) oth­
er charges for over 6  months, Peo­
ple v. Astor, 1043, 2Ctl App.D iv. 250,
55 X.Y.S.2U 283.

Presumption under this section 
(Penal Law  1909. 5 925J of iu leut to ‘ 
defraud hy o lita in ing creilit or iiccoiie 
modatiou at hotel arising from 
guest's leaving liotel w ith baggage 
and charges unpaid was overcome, 
where the leaving was not surrepti­
tious hut was requested by hotel pro­
prietor. Id .

An apartment, hotel comprising 
kitchenette apartments .-uni accommo­
dating transients only very Imre- 
iptetuly d id m i constitute a "hotel" 
w .tn respect to p la in t iff who oeeu- 
pled a .-i..ail furnished apartment 
w ilh  his fam ily  i.a-l-r a six i.marks' 
lease W ilh ii, ;h i>  section (PrUnl Law 
l'.ib'J. 5 9231. Cooper v. Schirrmels- 
tor, 19-11, 17C Misc. 471, 20 N.Y.S.2U . 
COS.

The omission of the term "apart- 
incur liotel" in this section (Penal 
I.aw  1909. S 923] was deliberate iu 
absence of any expression or action 
hy (In' Legislature which might tie 
divined a sufficient basis for ascrib­
ing a different intent, nml the term 
"hotel" in this section does not in- 
elude a.i "apartment hotel." Id.

"A hotelkeeper ran require a guest 
to pay Ids board in advance. The 
law gives him a lien upon the guest's 
baggage ami" this section (Penal 
Law Thill. 5 ti23! "givi dim u drastic 
remedy in a ll ease-’ u r lm il fraud 
eillc-r in obtaining ciedlt or ill any 
i ffori lo deprive lie- landlord of Ids 
li>'ii upon a guest's baggage. Mm the 
mere fuel oT a g-iesi m il liv ing able lo 
pay a hotel b ill i- not a Crime." 
People v. Ixlas, lOl.'l, 7b .Misc. 432,
M l N.Y.S. 212. See. also. People V. 
Nicholson, IMIS, 23 Misc. 2dii, 53 X.
Y.S. 447.

Where a landlord keeps n hoard 
b ill and bur b ill together and makes 
no specific application of payments, 
he cannot claim  that tin- balance due 
is for board and proceed under this

Tar t i : I I . t  i-

section (Penal Law pvsp. t pgr. 
People v. K l.is . Ibid. 7b Mi»c, 1*. 
141 N .Y .S . 2 )2 .

Where a iv a n l lit)! is cotitfaited •> 
a regular boarder a tm  liotet withon: 
mlsrepresentiition an il lie leaves lie  
hotel openly an.l takes his luigi'nge 
openly, he In n m  gu ihy  of ■„ violm lor 
of tlds section (Penal Law  J|h6 . •. 
925). Id .

W h e r e  tliere is no evidence that <’• 
femli-.nt intended to ib-fraud hot- 
keeper by m a k i n g  false pretense*. —  
surreptitiously removed baggage, hi 
left, merely to obtain m o n e y  to 

bill, in- cannot Iv convicted olide 
this section (Penn! L a w  Ifh.'h, S !C.*- 
People e. .Vie'.n-l.—-t. Is9x_ «* y; „ 

.Vi., ,).* y.t .,*». I...

3. Mcttrs .iP.trf.irigr f... t .v r .n r »
with

T lds section (Pyual Law 190b; ,V
1431-ft rclotlng to niclCr* or nttach(l 
montx| was applicable uv c iv il neilon- 
or proceedings. Kff-Ks*. Inc. v. N<-a 
York Edison Co., Inc.. ili.'tg, 237 Ap; 
Div. 313, 2 d l N .Y .S . 1217. Sec. 
Esposito v. (.'onsrdidi.'ed Edison c> 
of X . Y ., 1b ; ; ,  ms N.Y.S 2 d sr,4; 
r li i i v. Consolidated Edison Co. • 

New York, 19111. 2 2  N.Y.S.2-1 i.'.T 
Parsons (Jonsi. t\ir/"i.':ii|i>,i v. City 
N e w  York. 1937. Pd". .Mi.-c 932, h'e 

N.Y.S . 270.

4. Refusal to pay fare

Where bas ing corporation, fro; 
which defend.ii.I was a lle g 'd  to It.i" 
engaged :i li im n s ii.e  fer idre, ihegen. 
ter nn jiis iif iid t iy  fn it ii.g  to pay 
services rendered. W n <  ei.giig.ed i 
busbies* of prov id ing private Ini ■.
sli.e services and le-i - veil |,i ;r- i!* 
r ig llt  to I'efirne i-el-vie.- In im'li.her- o'
pnld le it d id ind wmt- to servo, - 
■ lu ll il was a private 1C. I-;.;... -,-iI to 
eoinnani earri-r, servioe ; . :«»x i>l., i so, 
c iilp ilF iilion did not f.n l a it l .ia  
of Mllid. 3 "f this .'i prov.i! a.
tlia l n per*oj, j* g i-.ty "theft -.f 
services" w ln'ii, w iit i Intent to ohti.l: 
r i i lr a i id , hnbwny, la ir, a ir , taxi «it 
"any other public ii.iimportutio i. 
Kcrvifc" w ithout payment of luw f.i,
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Fart S THEFT— OTJH
<»•<'!i»»!i [r :ii\ j.:!\v w .  t :c.*i 
I'eoplt- v. K ins , Ib l.'l, 7(1 Misc. 152, 
H I  X.Y.S. 212.

Whore ii Iwurd M il is contracted by 
u regular hoarder at n hotel without 
misrepresentation ami he leaves the 
hotel openly am! lakes his lmggugc 
openly, he is not gu ilty  of a violation 
of this section 11 Vital I.II\V lf>l*9, *> 
025). lil,

Where (here Is no evlilenee that lie 
femlant Inleiitloil to defraud hotel­
keeper hy tanking false pretenses, or 
surreptitiously leliiovell baggage, Ini! 
left merely lo  ohtaln money to pay" 
h ill, he cannoi he eonvloleil umler 
this section | Penal Law  Iflnl*. |i 0251. 
People v Nicholson, lspS, 25 Misc. 
2(10, 55 N.Y.S (17.

3. Meters or attachment*, tampcrlntj
with

'l’hls section |Penal l.nw  lthl!). f 
H !il- a  relating lo im-fors or iitlneh- 
llients| was applicable to civil aetlotis 
nr proceedings Mff-Kss, Inc. v. New 
York Kil'sen t.'n,, I tie,, 1!I.’I2, 257 App, 
I 'lv , 315. 2 lil N .Y .8 . 12(i, See, also, 
Mspiu'ito v, Consolidated Mil I son Co, 
■f N. Y„ 1017 c,S N Y.S.2.1 StiS; l!n- 
elm v. Consolhlutcil IMIson C'o, of 
New Yorlt, 1010, 22 N.Y.H.2d 157; 
I ’arsons Const, Cotpnrntion v. City of 
Now York. 1037, 10,t Misc. P.'i'J, 20S 
N .Y S. 270.

4 , M cfusnt to p a y  ta ro

Where leasing cnrpi'i'iillon, from 
which defendant was alleged to have 
engaged a limousine for hire, thereaf­
ter un justifiab ly fa llin g  to pay for 
services rendered, was engaged in 
business ef provid ing private limou­
sine services and reserved to Itself 
right to refuse service to ineiilhers of 
public it did hot wish to serve, so 
that it was a private as opposed to a 
common carrier, service provided hy 
corporation did not fa ll w ith in seope 
of suhtl. 3 of (h is sect ion providing 
that n person Is gu ilty  of "theft of 
services” when, w ith Intent to ohm in 
ra ilroad , subway, bus. a ir, In x l or 
"liny other piddle Ireimportation 
service" without puymctu of law fu l

:n OFFENSES § 185.15
t'Cjc •-

charge th 'p  f ox Im •ditipus or at 
tempts to obtain such servlet: by un­
just1 f (able fa ilure or refusal to pay 
People v. I ,o o ,  11)72, 71 Ml*e.2d 
33U N.V.f*.2d is.

liefendaut railroad passenger's re­
fusal to show Ills ticket to Ira iicva ii 
on reipiest coast It tiled violuthm of 
this section (Penal l.nw  I (HIP, ? IfKMl| 
pt'osci'lhlng rid ing op ra il way ear 
w lllio u l authority or permission of 
proper officers or w ith in lc iil io t  of 
not paying therefor. People v. tiitm, 
1(11 III. Id Ml sc. 2d fK'I, ::c,S N Y . C2d 
IU I.

Itefiisnl hy passenger oil ra llto ipl 
train lo pay aimmnt of fare dcni<<i»l
eil of him  Is piluta fnele evident .
Ills Intention not to pay for the ride 
in violation of tlds section (Penal 
I,aw  I'.MiU, 5 111(101 provid ing that per­
son who rides passenger ear w ith I i i- 
t.'utioii of mil pay ing therefor is 
gu ilty of an offense, People v. Pans- 
m il it. 1115s, it  Misc.'Jd 3H(i, 1VI N .Y 
S.2d .SOU.

T h i s  seel io n  | Pena! I.nvv tti'KI, * 
I f  If iti? jirovh 'ing that person who r id e s  
tm passenger eat w ith luienrhm  >•' 
not paying therefor Is gu ilty  of mi 
offense d o e s  not apply only to per­
sons who surreptitiously attempt to 
obtain Iruosporiiitltm  without pay leg 
therefor, hut was applicable to pas. 
sengor vvlio refused to pay to conduc­
tor three cents which conductor be­
lieved was applicable to fare as fed­
eral lrnimportalle.il tax. Id.

Once a passenger on ra ilroad train 
decides to refuse to pay fare demand­
ed, he nets at tils own peril, hut if 
passenger tenders an immune eipml 
to correct fan-, he does not violate
this section llV iia l I.nvv Idull, 5 l(i!MI| 
providing thni person who rides pas 
senger ear w ith Intention of not pay­
ing therefor Is gu ilty  of an offense. 
Id.

Pmter section I'-'tit of 2t; t’.S.P.A. 
t l .K C .ld .'i l i of Interna) tteveuue Code 
providing thni to per cent excise lax 
on amount m ild for transportation of 
persons by ra il shall not apply to 
amounts which d ll not exceed till

•iu-!, and \vh* re, ash',1- from ind'-ht 
ness involved, she had p .id  a ll nth- 
charges for over (I mouths. Peo- 

'• v. Astor, 19-15 , "tip Ap;>.t»iv. 250. 
N.Y.-S.2<1 283.

I’roautnptiun under this section 
e jp il I.nw  t !I25| of intent to
fraud by obtaining credit or aeeoni- 
•'Jatlon „ t  hotel aris ing from 
est's leaving hotel w ith luiggnge 
id charges unpaid was overcome, 
here the leaving was not surrepli- 
>,:s hut was reipiesled by hotel pro- 
ietor. I d .
An upnrtment hotel *'<inprisi!ig 
chenctte npartiaonts and aceotumo- 

•tlng  triinsi'-MI* only very in f re- 
•etdly d id  not consti'ute a ''liotel" 
• It respect to p in iiit if f who or«.m 
■ ii a smalt furn!s!-eil 'ij'ar'meut 
:**! his fa ltiily  tmder a six uiontlm' 
•so w ith in t ld s  section Jp-mnl l.avv 
'id. J 925|. f'*i<i(«'r v. Si lilt- iti"is-

- . l u l l ,  174! Mi>e. 171. 2h N .Y .S 2  I

l ie : omission the t-fiu "apart' 
id hotel" iu till- s.-ef'.'U (IVtial 

ivv 1909, 5 925) vvim • ■ i 1 , r i ’e iu 

ionce of any expression or nt" ."!: 
the Legislature which mlghr lie 

.clued a sufficient basis for imrri!*- 
g n different luteut. and tie* term 
of el" In this section docs net !u- 
etc an "niiartment hotel." !d.

"A hotel.ieepcr can ret,.die a guest 
pay his board in advance. The 

vv g i’ es hint a lien upon the guest's 
, gunge nml" tltis section ll'enn '
1 vv 100 0 , S ICai "glv<“ him a drastic 

medy In a ll cases of actual fraud 
liter In obtaining credit or in tiny 
fort to deprive the landlord of ids 
it ujion n guest's baggage lin t  the 
ere fact of n guest tmt N 'ing tilde to 
ty n hotel b ill Is net a crime." 
ople v. K las , 1913, 7d Misc. 152. 

t| N.Y.S. 212. See. ,dso. people v. 
Hudson. IMM, "5 Mlse, 55 N. 
S. 4-»7.

Where tv landlord keeps I I  beard 
ll mid bar b ill together and makes 
> specific application of payments, 
• cannot claim t'.int thi brlauce due 
for hoard and prove •! under (Id-

Fart 3
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Nbtert

’cents or lo  aiunuuts paid far commu­
tation tickets far one month or lc>s, 
no tax was duo an 29-cent fun- for 
irnnsportntion of passenger, w liu had 
monthly commutation ticket, to desri- 
nation not included w ith in  ticket, and 
pus-scngcr, who offered to pay the 29 
cents, tint rofuscil to pay 3 cents 
which conductor stated was due as 
transportation tax, d id not violate 
th is section I I ’cnni Law 1909, f  19!*0| 
prov id ing that a person who rides an 
passenger car w ith intention of not 
puyiug therefor is gu ilty  of an of­
fense. Id .

5. Stealing rides

The prohib ition against stealing 
rides does not extend to eases \\!. -re 
permission to ride <a. an engine .% 
given l.y t’.e person I I I  charge tl.eiv- 
of, as the e.ig.ini-r C ,ii;..■>!.,.« v. 
Lake Shore, etc., it. Co., 1912, S' 
Y. 371. ‘JS N .E . 7<i2.

A  violutiou of this section il'e nn l 
Law  I9u9, 5 llKH'J Iu rid ing oil a

PEN A L  LAW P a r t  3 P a r t  r. T H E F T — O T li .
freight train was adverted to in re­
versing n Judgment for the p la in t iff 
in a negligence action. Barrett v. 
New York Cent., etc., It . Co., 1S99, 
1.77 N .Y . 003, 52 N .E . 070.

This section (Penal Linv 1909, 5 
191101 rendered one stealing *i ride on 
a freight train gu ilty of a misde­
meanor. Sharp v. Erie It . Co., 290-1, 
!»u A pp. I lie . 702, S5 N.Y .S . 553, re­
versed on otlier grounds 1S1 N .Y . 100, 
70 N .E . P23. See, also, People v. 
Wehster, m i l ,  75 Ila u  27S, 20 N.Y.S. 
1007.

Where m i officer sees a person 
stealing a ride on it freight train and 
directs another officer to arrest him , 
who decs so and at the station house 
charges M i.i w ith vttgi'atiej. Ii< may 
)>.* Convicted of a v io 'ilt io ;; of th;- 

■eetiOji i I'l'iiid Law 1!*1P. J 
where, on living taken U fo re  a mag­
istrate, the first officer charges him 
w it li such violation. People v. Wehs- 
ter, 1604, 77 Ilu t i 27S. 20 N.Y.S. 1007.

§ 165.17 Unlawful use of credit eti. d
A person is guilty of unlawful use of credit card, when in the 

course of obtaining or attempting to obtain property or a  serv­
ice, he uses or displays a credit card which lie knows to be re­
voked or cancelled.

Unlawful use of credit card is a class A misdemeanor.
Added L.19G9, c. l i b ,  § G.

Prac t ice  Com men ta r ie s  

by Arnold I). Ilcchtinun

Th is  section was added bv one oi‘ a series of amendmen ts  
con ta ined mi a 1969 hill designed to s t r en g th en  New York's 
c r im ina l laws in th e i r  application to f raud s  and  misconduct 
comm it ted  by the use of stolen, fo rged o r o therw ise defective 
c red i t  c a rd s  i L I ' j GO, e. 1 lo, section G). An exp lana tion  of 
th is  section is con ta ined in the p ractice commentary  upon 
§ 105.15.
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§ 165.20 Fraudulently olit.i
A person is guilty of fraitdul- 

with intent to defraud or injure ; 
tial benefit for himself or a thir 
ture of a pcu son to a written it . ' 
representation of fact which he kr.

Fraudulently obtaining a sign-. 
L.19G5, c. 1030.

H U to r lm . 

Derivation. Penal Law  1009, ft 
932. 931, 037, 9'17-n. Section 932 was 
from Penal Code 1SS1, $ .Mid. Seel loll 
93-1, aim  lulcil L.I93P, c. ,'021, w..»

P rac t ic e  (.a.v 
b y  A r n o ld -  iJ . 

Th is  section rep laces a. varie ty  
s ions d irec ted  a t  the se  who fr. 
t u r e  o f  a n o th e r  to a w r i t t e n  . 
937. 937-a, 938J.

Cross Ttoi

Litrceiiy, sen scetlna 177(»‘i ,-t t.ei|, 
S ignature di fined, see C ie r .e C u im t f  .c,.

N ot iin o f  i

Audit and payment ol claim* 3 
Church collections and contribution).
4

Credit c la tu i.unit 5
Element* of crl.-no I
Legal papers and document* C
Spurious document* 7
Written Instrument, generally 2

I. Element* ot crime
To lie lif tinilnhh1 the p i1, len.es i|*ed 

lo oh ln ltiliig  properly h.v f.il»c h.ket.
1.1' W il l in g  li,u*t lie ru le :.!..' .! l-> de­
ceive nr l.e capable • -f iti f r .i0 .lh ig . 
People v, Court t.iyer, etc., IhSt, M  
N .Y . -I3II.

The reliance oil the pretiv,.c hy Die 
prosecutor Is mi essential element of

099r«vU



SNAL LAW
•• "al by fraudulent statement or device,
■■is- P e o p le  v . I ’ r i e t .  1 ’ ’ 7~\ '17  A . D . - U  4 0 9 ,
Mi.'C b'X N.Y.S.1M 7’Jf\

:o first degree
V-2.1VJ.I

?.n«l proof
“ally fondant which wore dismissed m clo«e 

of the People"* ea*i* wns lo^u'l.v suf­
ficient to supp-.rt siwb count* under 
a theory of larceny l>v false pretenses 
or larceny by f :i !p ro m is e * . People 
». Cennnlnrln. 1075, -17 A .O .Id M3, 
300 N.Y.S'.'.'il J"!'.

lit'K•lllh- 
' e.s- 
'•)ill- rree 
<• v. 
N.Y .

r«i:y
/in’*
r ! * S ‘•If*
Mm.•io»•iip-:.hIi
WK*
Ml-

n**.
!lt*r
tll»*>111*
• iV*

to

35. ---- Second deoree larceny
Fvldcnee showbill, inter r.tin, lin t 

welfare assist in*■<* recipient ftnedn 
Icnfly received public welfare funds 
of over supported convlcdon
of Hcennil-'legree grand lnrrcitv. Pen. 
pie v. Print. 1975. d7 A,PAM d‘0, 
3CC N.Y.S.o.I 7-0.

57. ---- Petit larceny
Kvli’oip'o that I'cfriwlant took art 

work* front denier l>y giving fa!*e 
proutine* to m l 1 r!-.• works tnttl return 
the proceed*. n in e s  n eotntniesion, 
to tl.c denier. tletf iWemlnnt failed 
to respond ♦*> vnrbniH correspondence 
from it*■ t .lisle* •••i|*iestl)t» payment 
o* r***n*tt of v .ir fs  n*nl itefrin!- 
an t ’ s (ft; • r.tnns t‘, t s if* * •»;»il been 
eentp’.e'eil, nnd *• ttt !,.• In'.il I'ltitf tnl 
I I I  » i r v '  i r  | .| | IIS .| I * |o |ts  i l i - i i i | t s T i ! ! « i |
beyond r. reasonable doubt anil lo :t 
moral is’f  t'.tity liitt ilcfettiJnnt Inn! n

nj 't ‘  fraudulent tn»«s»? and w.i* p iilty  of 
••tnl. potir Jitrceiiy, People v. Newman.
' v* - Jf*7.Y, SO Mlsr.Cil 075. 3‘i". N.Y.S.".’.I 
’ dOO.

IliO
•le-

loo-nonui'RY

dcgreo
au.i deninfiieil |itnti"V i rout '.ash rr;;is.

75,

77.X

.•I’n,
le-

tnro
i.it it
ront

ter, tlmt defccihtn' tituttey frmn 
|,or tvn‘'rt. I lf*  ttn .iroottipliee i*f *»i' 
fondant look iitieii'.v frmn •-null retti* 
ter. no 1 *brt it»*f. • if.tt.t ;mi‘i*«*l;*ttti ■! 
lit |iorp*«i!ii'iit ninI tlirn'tft t« per f" • 
lowing tl.e rubbery war sufficient to 
MMtaiii defendant's cutsv lotion* for 
first. iV ;r . o robbery, sriand.iiegrro 
robbery, tv.n counts of third-degree 
Rtntnl iitrcnty, oml lir'nssifiV if. Pvn- 
l>l., v. riuteiner. P*75. !!•'. N .Y .'lil 101. 
305  N .Y .S .- ' l s f . t , ;}«■} N.KAM 301 .

PEN A L  LAW §  1 6 5 . 1 5

ATITICLE JC 5 -0 T l i r : i i  O ITENSKS l l l ’.LATlN'G TO TJTEFT 
’ it",5.05 U nnu'.borb.cd asc ol' a vtliic lc

Prtrtico Cotnmcntary Cited 
JVnple v. Alnnto. 307-1, 3t XT.'-il 

* •.. .355. 35t) N.Y.R.V0 3 .0 rt 315 N-P-U
■A i f i .

S n i'i ilc in r r tn ry  In d e x  to Notes 

Fnllnro of lessee to return vehicle 10

10. Failure cf Icstno to return
vch'clo

A fniltirc by n lessee of n commer­
cially rented vehicle to return It to 
lessor al time stipnlntcd Is not a vio­
lation of subd. 3 of this section nml, 
nt .east in absence of n demand by 
owner nml refusal by lesseo lo de­
liver, original renting nml retention 
tines not become n critno by lapse of 
time, but is merely n breach of con- 
truer. Ilm iner Can. Co, v. r.n*ir, 
1075 , S I  Mlsc.2d 3<;0, 3C0 N .Y .S.'Jd 511.

9. Evidence
Mvlileitce wi’i  insufficient to esfnb- 

li-li defemlnntV guilt beyond n run- 
smtnMe doubt of possession of weap­
ons ttttil ilntiRcruus instrutnents nml 
nrplliinres or unnttilioriscd use of n 
vehicle. People v. Itoliorti*. 1b75,
•17 A.P.Sd 000, 30(3 X-Y.S.2.1 527.

§ 105.15 Theft o f services
A Jhtsoh is guilty o f  theft o f h ii viee.s when:

[5‘ce main volume fo r  text o f  1 lo 5]
•I. W i l l i  intent to avoid payment by h im self or another porscnt of 

the law fu l charge for any telecommunications service, inc lud ing , 
without lim itation , cable television service, lie ob la im ; or ftllcmpts 
to obtain such service fo r himself or a not her person o r avoids or 
Attempts lo  nvoid payment therefor hy hunself o r another person by 
men it' o f (a ) tniiipeving or m aking cornice (inn w ith (lie equipment 
of the supplier, whether by mechanical, electrical, ne iim lioa i or 
other means, or (I*) any misrenrosctitnfinn of fact which he knows 
In hit false, ur (e) nriv o'.her nrl tfiee, I rich, dccepl inn, code op dot *re; 
or

[5Ve main volume fo r  Icx l o f  5 to T]
Theft o f services is a class A misdemeanor.

As amended L ,] !)”.'», r . 530, § 2 .

1975 Amcnilmpnt. Subd. -I. I ,.1075. service lheft for liimaclf or nnnthcr 
e. 530, 5 2. eft, on the 00th dny nfler person.
July 20, 1075, Im lmbsl enblo lelovlslntt

Supp lem en ta ry  P ra c t ic e  Com men ta r ie s  
by Arnold I). JtcchUmn 

1073
Subdivision -1 wns amended to mid "cable television service" fL.1075, 

e. 530); n pbrase wldch Is now tleflnvil in subdivislnn 0  of H 155.fR).
Tito amcmltneitt was sponsored by the PiiMe 'IVb vision Cnmtnlssion 
which, apparently, considered that (lie dPvelnpiiient of cable televlslmi 
use ill lb's State bits hci ‘I hdilleted by wiitcspri'ad tliefl of cable tide- 
sLbiii «i'r\'i t s . tine rsliinaie Is tlia i ns .nmiy ns imi.ntio people In 
New Yiu U State may be get I i p- ealib' services w iiboiit paylm* for II,
•dbtanisly, a seranis theft |ir«'lii.'-n exists but that dues not mean that 
tbe Instant amelnlniept is ueeessiiry. l l  nwtliinPK--or at least Implies 
— *!■ ;it the t'u-ft of cable II'li'rls liiii h it iIcck was nut beretofurc pro- 
kcribed on that the rprtifie inclusion thereof was necessary.

Subdivision I, m'iicc its llilth ll enactmeut, has spoki'ti In terms of 
(lie theft of ''(••!i''.'iiiiiainnleallnnn senlee.s.*' 'Plus pliriisC, net found III 
ilie former 1'enal Law, was iiitruilii".'i| in tin* HH57 revlelon ns n pi’ii- 
i’i-'i : li'i'iu |(, (.|i,...|o|iass Jusf sm li to. Iinloal advaaecs as cable t>'•('vision.
Tho former law apt Ifien'ly nd lress. d ‘‘lelcidmne" or '‘teh'grAph" «or\- 
i-i'K (fiirnier IVnnl .aiv J5 Of.*, 1J03-C) and, if such trrma Inn! been

31 f/iRi-v* M *.10 *’  t .- IV i O
m a  c e
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•$&*:>>§ 165.15 PE N A L  LAW

con tinued in  t!>c revised law , th e  iu stnn t am endm ent w ou ld  he a p p ro - 
]i* in tc . l in t  the w on l "te lecom m un ica tion " wits adopted p rec ise ly  f o r  
•' e pu rpose  o f  tdn iaH ug  period ic am endment o f  th is subdivisiou when­
e v e r  a  new device, such as cab le te lev is ion , is in troduced  in to  o t ir c u l­
tu re . A s de fined , ‘ 'te lecom m unications" m eans : "com m unication  a t  a 
d 'staticc fits by cab le , rad io , te leg rap h , te lephone o r  t e le v is io n )" ! '  
(W eb s te r 's  T h ird  N ow  In te rn a t io n a l D ic t io n a ry , u nab rid ged ). T h u s , 
w ith o u t fu r t h e r  e lab o ra tion , tho s ta tu te  c le a r ly  Included the su b je c t 
o f  the In s tan t nmendmont.

T h o  ob jec tion  to th is amendment is not t lm t it is In c o rre c t bu t th a t  
I t  is  In app rop ria te . One o f the m a jo r  de fic iencies o f  the  fo rm e r  J'cnnl 
L aw  was t lm t, In' acc re tion  o v e r  the ye a rs , it  became a inm be rsom n  
and con fus ing  re p o s ito ry  o f  p roh ib ited  conduct d irected  nt v e ry  n a r ­
row  c ircum stances . T h e  revised  r e n a l Law  sough t to  iivoid th is  u n ­
d es irab le  cond ition  hy thn use o f  g eneric  o r  o i l i e r  brontll.v d esc rip tive  
te rm s to  cnemnpnsH the m any fo rm s— existing  and p rosp ec tive— tha t 
c r im in a l conduct van tube, U n fo r tu n a te ly , the In s tan t am endm ent 
se rves to  I'sui th is well la id  p la n  au ley .

TITL’

•vi' \ * 9 m a r .  c
7, Submlijlct 

Pefetiilan' 
In a l ImprrKon 
opr stopped l.i 
to  d o fen ilnn t ’ 
tlmt defendin'' 
Jiotlco o ffic e rs  
h id e , o r  me.'i 
o f  n ay  dtls.'a

TIT1.
A K T IC I.r

Ji 195,00 0
R np jO ciacn tn  

Ael rrla llny (i,
Ac Is of tllsurcii

C. Monfonsace” 
Even  n w ild "

o f  n du ty  ce j. 1 
b ilio u s  o f  n cat 
not conN tltaf,. , 
" o f f ic ia l Inin. •»»; 
neglect o r om is 
a c rim e on ly  j f  i 
t a lly  enacted a 
co les promulgat.
• be eipdv,lien! 
e f fe c t . Peop le  
A .n . lid  £00 , «i;,j
• C. t-v lit oner

Evidence was ‘ 
conv ic tion * o f f, 
ncy, depurv r |, f , . f  
lorpoy, mid ||,e 
disfrlej iifortn --. 
<•>' iu Hie four, i

A i m c r . i : ::

§ 200.00 Urib'
Supplement/*,.}.
Action  In In d ium ,, 
C om m on law 
I’ ll rpur.o '//

Purpose
J.egislarPe („•, 
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MIDNIGHT SUN BROADCASTERS, INC.

K E N I - K E N I T V  
A N C H O R A G E

K F A R - K F A R T V
F A I R B A N K S

K IN Y - K IN Y T V
J U N E A U

K T K N
K E T C H I K A N

Radio: NBC-ABC Television: NBC

January 14

R e p ly  t o :
K IN Y  AM  at T V  
231  S .  F R A N K L IN  
J U N E A U , A L A S K A  
9 9 8 0 1

Dear Bob,

H er e  are th® copies of t he N.Y. lav/ that I wa3 talking to y o u  ab o u t  o n  the 

ph o n e  the ether nite. I t  3s pretty simple and has j u s t  been inserted into 

to section on ♦'Theft of S e r vices 11.. Th i s  incidentally vculd giv e  s o m e  
additional p r o tection to telephone services also and I air. sure w o u l d  b e  

tipport®d by every telephone c o  in t h e  state.

Anyt h i n g  y o u  co u l d  do to g et this into the books would be greatly appreciated. 

At t he moment it is supported by Ketchikan A l a s k a  Television a n d  Sitka A l a s k a  

T e l e v i s i o n  but will b e  b r o ught u p  at the Alaska cable convention to b e  held 

h e r e  in J uneau M a r c h  4-5-6.



‘ le w tcf tyartcU tten
Box 1092, Ketchixan, Alaska 99901 Pouch V , Juneau, Alaska 99811

M a y  13, 1976

W a l l y  C h r i s t i a n s e n  

M i d n i g h t  Sun B r o a d c a s t e r s  Inc. 

Bo x  1 852

K e t c h i k a n ,  A l a s k a

D e a r  W a l l y ,

F o r  y o u r  i n f o r m a t i o n  the H o u s e  J u d i c i a r y  C o m m i t t e e  has had SB 592, theft 

o f  t e l e c o m m u n i c a t i o n  s e r v i c e s ,  u n d e r  c o n s i d e r a t i o n  an d  has p a s s e d  a 

H o u s e  C o m m i t t e e  S u b s t i t u t e .  T h e  H o u s e  C o m m i t t e e  S u b s t i t u t e  w a s  a bill 

t h a t  w a s  i n t r o d u c e d  o r i g i n a l l y  by Rep. B r o w n ' s  t e l e c o m m u n i c a t i o n  i n t e r i m  

c o m m i t t e e .  T h e  J u d i c i a r y  C o m m i t t e e  f e l t  t h a t  the HC S  b e t t e r  m e t  the 

legal r e q u i r e m e n t s  t h a t  w o u l d  be n e e d e d  to p r o s e c u t e  pers o n s  g u i l t y  of 

s t e a l i n g  v a r i o u s  t e l e c o m m u n i c a t i o n  s e rvices. S e n a t o r  Z i e g l e r  s aid that 

he had no p r o b l e m  w i t h  the HCS. I h o p e  the c h a n g e s  w e  have m a d e  are in 

a c c o r d a n c e  w i t h  y o u r  ideas c o n c e r n i n g  the problem.

I will m a k e  c e r t a i n  that the H o u s e  R u l e s C o m m i t t e e  d oes s c h e d u l e  SB 592 

f o r  a c t i o n  b e f o r e  th e  l e g i s l a t u r e  ad journs.

S i n c e r e l y ,

T e r r y  G a r d i n e r
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Dear Bob,

Hero are the copies o f  t he N.Y, lav that I was talking to yon about o n  the 

p h o n e  the ~Hier nite. It is pretty sirpDe and ban ju s t  been Insorted into 

to section on "Theft of Se-’hces " , .  This incident al ly would gi v o  som» 

additional protection to telephone services also and I air. sure wo u l d  be 

upport° d by every telephone cc in th*» ~tata,

Ar.ything vr»u co u l d  do to get this into the books w o u l d  b e  greatly appreciated. 

At the moment it is supported by Ketchikan Alaska. T e l e vision a n d  Sitka A laska 

T e l e v i s i o n  but. will h e  brought u p  at the Alaska cable convention to b e  held 

he r e  in J u n e a u  Ma r c h  4-5-6.
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(907)225-3875 BOX 1852 345 MAIN

R.D . 'V * iU C K ”  JEN SEN  
P'ejldent - Genei Jl M fr.

E.W. ••W A LLY" CH RISTIA N SEN  
Vice-President • Chief Engineer

I S I D N ,  INC
K-A-T-V CABLE 

CHANNELS 4-5-6 & 2 
KETCHIKAN. ALASKA 99901

J a n u a r y  6 ,  1 9 7 6

Mr. R o b e r t  M e r r i t t

F a i r b a n k s ,  A l a s k a  9 9 7 0 1  

D e a r  Mr .  M e r r i t t :
I wan t  t o  t h a n k  y o u  f o r  i n v i t i n g  me t o  t h e  m e e t i n g  h e l d  D e c e m b e r  
15  i n  A n c h o r a g e  on t h e  s u b j e c t  o f  t e l e v i s i o n  i n  t h e  v i l l a g e s .
S i n c e  t h a t  m e e t i n g  I h a v e  s p e n t  s ome  t i m e  t h i n k i n g  a b o u t  t h e  
d i s c u s s i o n s  h e l d  and  a l s o  a b o u t  t h e  e c o n o m i c s  o f  t h e  p r o g r a m .

I t  a p p e a r s  t h a t  c e r t a i n  p o l i t i c a l  g r o u p s  w i t h i n  t h e  s t a t e  o f  A l a s k a  
a r e  d e d i c a t e d  t o  t h e  p r o g r a m  o f  e v e n t u a l l y  f u r n i s h i n g  t h r e e  c h a n n e l s  
o f  e n t e r t a i n m e n t  t e l e v i s i o n  a n d  o n e  c h a n n e l  o f  e d u c a t i o n a l  t e l e v i s i o n  
t o  e v e r y  v i l l a g e  o f  o v e r  2 5  i n h a b i t a n t s .  I t  i s  o b v i o u s  t h a t  t h e  
t e c h n o l o g y  t o  p r o v i d e  t h i s  s e r v i c e  i s  a v a i l a b l e  a nd  t h e  o n l y  
l i m i t i n g  f a c t o r  i s  t h e  e c o n o m i c s .  As  t h e  n umbe r  o f  c h a n n e l s  
a nd  t h e  n u mb e r  o f  h o u r s  p e r  d a y  a s  w e l l  a s  m e t h o d s  o f  t r a n s m i s s i o n  
ani l  d i s t r i b u t i o n  w i t h i n  t h e  v i l l a g e  a r e  t h e  l a r g e  f a c t o r s  i n t h i s  
c o s t  f i g u r e  I h a v e  t a k e n  a s i n g l e  c h a n n e l  f o u r  h o u r  p e r  d a y  p r o g r a m  
a s  a b a s e  f o r  a " s t a r t  s o o n "  p r o j e c t .
D u r i n g  t h e  d i s c u s s i o n s  i n  A n c h o r a g e  a g r e a t  d e a l  o f  t i m e  was  s p e n t  
on t h e  n e c e s s i t y  o f  t a p i n g  a n d  d e l a y i n g  c e r t a i n  p r o g r a m s  t o  c o n f o r m  
t o  " t i m e  z o n e "  s p e c i f i c a t i o n s .  W i t h  a l l  d u e  r e s p e c t  i t  wa s  c l e a r  
t h a t  t h e s e  s p e a k e r s  h a d  n e v e r  s p e n t  a n y  t i m e  i n  t h e  v i l l a g e s  a s  
t h e r e  i s  o n l y  o n e  t i m e  z o n e  a n d  t h a t  i s  " S u n "  t i m e .  I n t h e  s umme r  
t i m e  t h e r e  i s  s o  much  d a y l i g h t  t h a t  i t  i s  n o t  a f a c t o r  a n d  i n  t h e  
w i n t e r t i m e  t h e r e  i s  s o  l i t t l e  i t  a g a i n  l o s e s  i t s  i m p o r t a n c e .  I n  
t h e  v i l l a g e  w h e t h e r  t h e  news  c o me s  on a t  1 : 0 0  P . M .  o r  a t  6 : 0 0  P . M .  
i s  o f  v e r y  l i t t l e  o r  no  i m p o r t a n c e .  In t h e  i n i t i a l  p r o g r a m  1 
b e l i e v e  t h e  c o n c e p t  o f  a h u g e  t a p e  r e c o r d i n g  a n d  d e l a y  c e n t e r  c a n  
be  e l i m i n a t e d .
At  t h e  m e e t i n g  a g o o d  d e a l  o f  t i m e  was  s p e n t  t a l k i n g  a b o u t  t h e  
h u g e  c o s t  o f  t r a n s m i s s i o n  o f  t h e  p r o g r a m i n g  t h e  s ome  1 7 5  v i l l a g e s  
by s a t e l l i t e  and  t h a t  a p r o g r a m  o f  t a p i n g  a n d  d i s t r i b u t i o n  o f  t h e  
m a t e r i a l  by c a s s e t t e  w o u l d  b e  mo r e  e c o n o m i c a l .  As  an  e l e v e n  y e a r  
v e t e r a n  o f  r e c o r d i n g  and  b i c y c l i n g  o f  t e l e v i s i o n  p r o g r a m i n g  by  u s e  
o f  v i d e o  t a p e  I h a v e  c ome  t o  t h e  c o n c l u s i o n  f h a t  my c o s t  i s  v e r y  
c l o s e  t o  $ 2 5  p e r  h o u r  n o t  i n c l u d i n g  c o p y r i g h t  f e e s .  T h i s  w o u l d  
l o a d  me t o  b e l i e v e  t h a t  i f  d o n e  by  t h e  S t a t e  o f  A l a s k a  t h e  c o s t

" A L A S K A’S FIRST TELEVISION "



w o u l d  a p p r o a c h  $ 3 0  p e r  h o u r .  On a f o u r  h o u r  p e r  d a y  a nd  
s e r v i n g  1 7 5  v i l l a g e s  t h i s  w o u l d  amoun t  t o  $ 2 1 , 0 0 0  p e r  d a y .  Some  
s a v i n g s  on t h i s  f i g u r e  w o u l d  r e s u l t  i f  t a p e s  w e r e  b i c y c l e d  b u t  
I c a n  s e e  p o l i t i c a l  p r o b l e m s  t h a t  w o u l d  b e  h a r d  t o  r e s o l v e .
I c a n  a l s o  s e e  a l l  k i n d s  o f  h a r d w a r e  p r o b l e m s  t h a t  w o u l d  b e  
d i f f i c u l t  t o  s o l v e  i n r e m o t e  a r e a s .

At  p r e s e n t  RCA A l a s o m  i s  s e r v i n g  t h e  c o m m e r c i a l  t e l e v i s i o n  u s e r s  
o f  s a t e l l i t e  t r a n s m i s s i o n  f a c i l i t i e s  i n  A n c h o r a g e ,  F a i r b a n k s  a n d  
. J une a u  a n d  h a s  a t a r i f f  f i l i n g  f o r  Nome .  At  p r e s e n t  t h e  c h a r g e  
i s  $ 1 0 0 0  p e r  h o u r  f o r  a c o m b i n a t i o n  o f  A n c h o r a g e  and  I a i t  b a n k s  
a n d  an a d d i t i o n a l  $ 2 0 0  p e r  h o u r  i f  J u n e a u  t a k e s  t h e  p r o g r a m  a l s o .
I t  i s  a . known f a c t ,  t h a t  t h e  RCA c o s t  i s  $ 8 0 0  pe r . ,  h o u r .  I t  i s  
a s s u m e d  t h a t  t h i s  c h a r g e  i s  b a s e d  on  t h e  f a c t  t h a t  t h e  s t a t i o n s  c u n  
o n l y  a f f o r d  c e r t a i n  n umb e r  o f  h o u r s  o f  s a t e l l i t e  u s e  p e r  y e a r  
a n d  i f  t h e y  w e r e  a b l e  t o  u s e  mo r e  h o u r s  t h a t  t h e  h o u r l y  c o s t  
c o u l d  be  r e d u c e d .
I t  w o u l d  a p p e a r  t o  me a s  an o u t s i d e  v i e w e r  t h a t  a u s e  o f  * he 
s a t e l l i t e  o n  a f o u r  h o u r  p e r  d a y  s e v e n  d a y  p e r  we e k  b a s i s  w o u l d  
e a r n  a s u b s t a n c i a l  r e d u c t i o n  i n  h o u r l y  r a t e .  Or  e v e n  i f  wo t a l k  
a b o u t  an h o u r l y  r a t e  o f  $ 1 2 0 0  t o  f u r n i s h  s e r v i c e  t o  t h e  1 7 5  
s t a t i o n s  i n  t h e  b u s h  t h a t  i s  a r a d i c a l  r e d u c t i o n  i n c o s t  f r om t h e  
f i g u r e s  p r o j e c t e d  a b o v e  f o r  v i d e o  c a s s e t t e  t a p e .  Hvcn d o u b l e  t h i s  
$ 1 2 0 0  f i g u r e  w o u l d  h e  a b a r g a i n  a nd  a t  t h r o e  t i m e s  t h e  f i g u r e  i t  
i s, s t i l l  w e l l  b e l o w  p r o j e c t e d  t a p e  c o s t s  w i t h  an i m m e a s u r a b l e  
r e d u c t i o n  i n  p r o b l e m s .
My c o n c l u s i o n  t h e r e f o r e  i s  t h a t  e v e n  t h o u g h  1 am s t r o n g l y  o p p o s e d  
t o  any s t a t e  f i n a n c e d  p r o g r a m  t o  p r o v i d e  t h e  o u t l y i n g  a r e a s  w i t h  
e n t e r t a i n m e n t  t h a t  i f  i t  i s  t o  he  d o n e  i t  s h o u l d  he d o n e  in t h e  
mus t  e c o n o m i c a l  and e f f i c i e n t  m a n n e r .

As  f o r  d i s t r i b u t i o n  w i t h i n  t h e  v i l l a g e s  t h e m s e l v e s  1 b e l i e v e  t h a t  
e a c h  in an i n d i v i d u a l  c a s e .  As  wa s  p o i n t e d  o u t  a m i n i - t r a n s m i t  t e r  
c a n  h e  i n s t a l l e d  f o r  $ 1 0 , 0 0 0 .  I h i s  i s  a s i n g l e  c h a n n e l  d e v i c e .
I b e l i e v e  i n  many c a s e s  c a b l e  c a n  be  i n s t a l l e d  l o r  much  l e s s  t h a n  
t h i s  f i g u r e  and p r o v i d e  s p e c t r u m  s p a c e  f o r  m u l t i p l e  c h a n n e l s .

V e r y  t r u l y  y o u r s ,
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P ra c t ic e  Commen ta r ie s

§ 165.0V P EN A L  LAW Par t  3

This  section is supp lemen ta ry  to a p r io r  provi ,n r en d e r in g  
one who stea ls  tang ib le  p ro p e r ty  cons is t ing o f s ec re t  sc ien - ' '
t i f i c  m a te r ia l"  (def ined  r  5 155.00(01) gu il ty  o f g ra n d  la rceny 
in the th i rd  degree (§ 155 .30[3 ]) . The l a t t e r  c r im e app lies to  
one who. fo r example, s tea ls  a  document rec it ing  a  s e c re t  sc i­
en t if ic  fo rmula . I t  does not. however, embrace one who w i th  
the same larcenous in t e n t  pho tog raphs o r  copies such a  docu­
ment, s ince such conduct does no t cons t i tu te  a taking o f  p rop ­
e r t i e s  so ns to con s t i tu te  larceny (§ 155 .05[1]) . The in s t a n t
section p lugs the  ind ica ted  gap w ith  th e  cr ime of “un law fu l 
use o f s e c re t  sc ien tif ic  m a te r ia l ,"  which, like th e  larceny o f­
fense (§ 155.30), is g rad ed  a  class E felony.

§ 165.10 Repealed. L.19G9, c. 115, § 4, cff. on 120th day
after Mur. 25,1969

l l h l n r l r n l  Notn

Section, which re’ theft of milled e. 1**30; anieiided L.
Kervicoi m il definh <>i term*, wn* 1W.7, c. 7'*1. & !M.

§ 165.15 T h e f t  o f  s e r v i c e s
A person is guilty of theft of services when:

1. He obtains or attempts to obtain a service, or induces 
or attempts to induce the supplier of a rendered service to 
agree to payment therefor on n credit basis, by the use of 
a credit card which he knows to be stolen.

2. With intent to avoid payment for restaurant services 
remit;red, or for services rendered to him as a transient 
guest at a hotel, motel, inn, tourist cabin, rooming house 
or comparable establishment, he avoids or attempts to avoid 
such payment by unjustifiable failure or refusal to pay, by 
stealth, or by any misrepresentation of fact which he knows 
to be false. A person who fails or refuses to pay for such 
services is presumed to have intended to avoid payment 
therefop or

o. With intent to obtain railroad, subway, bus, air, taxi 
or any other public transiw tntion service without payment 
of the lawful charge therefor, or to avoid payment of the 
lawful charge for such transportation service which has
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P a r t  :> F a r t  3 TM KFT—O TH ER  O F F E N SE S § 165.15
a r ie s
h lm a n

p r io r  p rov is ion ren d e r in g  
i s l s t in g  o f  " sec re t  scien- 
!) gu i l ty  o f  g rand  larceny 
h« l a t t e r  c r im e applies to 

e n t  r . c i t i n g  a sec re t  sci- 
r .  embrace  one who w ith  
‘is o r  copies such a dncu- 
w t i tu te  a taking of prop- 
i r > 5 .0 5 [ l] ) .  The in s t a n t  
the  crirm >f "un law fu l 

hich, like tl.v larceny of- 
felony.

115, § 4, off . on  120 th  day

L. 11*45, c. niiwml' tl I..
'.•.731.121.

s w h e n :
o b ta in  a  s e rv ic e ,  o r  i n d u c e s  
•r o f  a  r e n d e r e d  s e rv ic e  to  
c r e d i t  b a s i s ,  b y  t h e  u s e  of 
b e  s to l e n .
•nt f o r  r e s t a u r a n t  s e rv ic e s  
cd t o  h im  a s  a  t r a n s i e n t  
r i s t  c a b i n ,  r o o m in g  ho u se  
v o id s  o r  a t t e m p t s  to  a v o id  
i l u r e  o r  r e f u s a l  t o  p ay ,  by  
on o f  f a c t  w h ic h  he k n ow s  

r e f u s e s  to  p a y  f o r  s u c h  
' t e n d e d  to  avo id  p a y m e n t

o ad , s u bw a y ,  b u s .  a i r .  t a x i  
a s e rv i c e  w i t h o u t  p a y m e n t  

to  avo id  p a y m e n t  o f  t h e  
t a t i o  s e r v i c e  w h ic h  h a s

b e e n  r e n d e r e d  to  h im .  h e  o b t a i n s  o r  a t t e m p t s  t o  o b t a i n  su ch  
s e r v i c e  o r  a v o id s  o r  a t t e m p t s  t o  avo id  p a y m e n t  t h e r e f o r  
b y  fo rc e ,  i n t im id a t i o n ,  s t e a l t h ,  d ecep t io n  o r  m e c h a n ic a l  
t a m p e r i n g ,  o r  by  u n ju s t i f i a b l e  f a i l u r e  o r  r e f u s a l  t o  p a y ;  'o r

4. W i th  i n t e n t  t o  a vo id  p a y m e n t  b y  h im s e l f  o r  a n o t h e r
p e r s o n  o f  t h e  law fu l  c h a r g e  f o r  a n y  t e l e c om m un ic a t i o n s  
s e rv ic e ,  h e  o b t a i n s  o r  a t t e m p t s  to  o b ta i n  s u c h  s e r v i c e  o r  
a v o id s  o r  a t t e m p t s  t o  a v o id  p a y m e n t  t h e r e f o r  b y  h im s e l f  
o r  a n o t h e r  p e r s o n  b y  m e a n s  o f  ( a )  t a m p e r i n g  o r  m a k i n g  
c o n n e c t io n  w i t h  t h e  e q u ip m e n t  o f  th e  s u p p l i e r ,  w h e t h e r  b y  
m e ch an ic a l ,  e l e c t r i c a l ,  a c o u s t i c a l  o r  o t h e r  m e a n s ,  o r  ( b )  
a n y  m i s r e p r e s e n t a t i o n  o f  f a c t  w h ic h  h e  k n ow s  to  b e  fa l s e ,  
o r  ( e )  a n y  o t h e r  a r t i f i c e ,  t r i c k ,  d ecep t io n ,  code  o r  d e v ic e ;

^  r*. W i th  i n t e n t  t o  a vo id  p a y m e n t  b y  h im s e l f  o r  a n o t h e r
p e r s o n  f o r  a  p ro s p e c t i v e  o r  a l r e a d y  r e n d e r e d  s e r v i c e  t h e  
c h a r g e  o r  c o m p e n s a t i o n  f o r  w h ic h  is m e a s u r e d  by  a  m e t e r  
o r  o t h e r  m e c h a n i c a l  dev ice , h e  t a m p e r s  w i t h  s u c h  d ev ic e  
o r  w i t h  o t h e r  e q u ip m e n t  r e l a t e d  t h e r e t o ,  o r  in  a n y  m a n n e r  
a t t e m p t s  t o  p r e v e n t  t h e  m e t e r  o r  dev ic e  f r o m  p e r f o rm in g  
i ts  m e a s u r i n g  f u n c t io n ,  w i th o u t  t h e  c o n s e n t  o f  tUo '■-upplier 
o f  t h e  s e rv ic e .  A  p e r s o n  w h o  t a m p e r s  w i th  s u c h  n d ev ic e  
o r  e q u ip m e n t  w i t h o u t  t h e  c o n s e n t  o f  t / ie  s u p p l i e r  o f  t h e  
s e rv i c e  is p r e s u m e d  to  d o  so  w i t h  i n ' e n t  t o  avo id , o r  to  
e n a b l e  a n o t h e r  t o  avo id , p a y m e n t  f o r  d ie  s e rv ic e  i n v o lv e d ;  
o r

G. W i th  i n t e n t  t o  o b ta in ,  w i t h o u t  t h e  c o n s e n t  o f  t h e  s u p ­
p l ie r  t h e r e o f ,  g a s ,  e l e c t r i c i t y ,  w a t e r  s t e a m  o r  t e l e p h o n e  
s e rv ic e ,  lie t a m p e r s  w i th  a n y  e q u ip m e n t  d e s ig n e d  to  s u p ­
p ly  o r  to  p r e v e n t  t h e  s u p p ly  o f  su ch  s e rv i c e  e i t h e r  t o  t h e  
c o m m u n i t y  in  g e n e r a l  o r  t o  p a r t i c u l a r  p r e m i s e s ;  o r

7. O b t a i n i n g  o r  h a v in g  c o n t r o l  o v e r  l a b o r  in  t h e  em p lo y  
o f  a n o t h e r  p e r s o n ,  o r  o f  b u s in e s s ,  c om m e rc ia l  o r  i n d u s t r i a l  
e q u ip m e n t  o r  f a c i l i t i e s  o f  a n o t h e r  p iv so n ,  k n ow in g  t h a t  l ie  
is n o t  e n t i t l e d  to  t h e  u s e  t h e r e o f ,  a n d  w i th  i n t e n t  t o  d e ­
r iv e  a  c om m e rc ia l  o r  o t h e r  s u b s t a n t i a l  b e n e f i t  f o r  h im s e l f  
o r  a  t h i r d  i ie r so n ,  h e  u s e s  o r  d iv e r t s  t o  th e  u s e  o f  h im s e l f  
o r  a  t h i r d  p e r s o n  su ch  l a b o r ,  e q u ip m e n t  o r  fa c i l i t i e s .

T h e f t  o f  s e r v i c e s  is a  c l a s s  A  m i s d em e a n o r .
I..10G5, c. 1030; am ended  L.U*G7. r . 70!, § 2.'»; L.19G0, c. 115, § fi.
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§ 165.15 PENAL LAW Par t  3 I
N ote

1969 Arvmt’mcnt. Strl»<J. 1. L.lf't'.O. 
c. 1!.*., * 5, >’ff. >•>: r jf if li ilay iifii-r 
Mar. 25, J9G9, added sulal. 1, It de­
rived from former solxl. 1 . repcnled
I . .  1909 c. 115, S f>.

1367 Amendment. 8 ul>d. 2. L.1007, 
c. 791. J 25, eff. Sept. 1. 19(17, added 
sentence Ix’ginn lng "A person who 
fa lls .”

Sola). 5. 11.19(17, c. 791. 5 25. eff.
Sept. 1. 1907, omitted "provided liy 
the supplier of the service” fe llow ing 
"meehaideal device.”

Slllxl (!. 1..19(17, v . 791. 5 25, eff.
Sept. I. 1907. omitted "of till* supplier 
thereof fo llow ing "equipment."

Derivation. Subd. 1 . New.

Subd, 2, Penal Law 1909, * 925, 
lidded 1 ..1925, e. 50,'t, amended L.19,'19, 
e .579 ; 1..1955, c. 109.

Snlal. It, Penal Law  1!)09. $$ 190(1. 
111)1(1 di. Seetioii 1990, tnuended L. 
1917, e. Had; L.I957, c. S23, was from

penal Cede 1 Si'S J. J 12(5, ntl|e|lf|ed L.
1S90. c. 15s. 5 I . Section 1990-Ii, add­
ed U1007, c. 8 8 *. umcmlcd 1 0 0 0 5 , c. i ,c-r c -
ins.- ' '.*> I

Solid. 4. Penal Law  1909. 55 91'.",
1295-0. Section !Hi7 added L .l'.K ll, c.
54S. Seel ion 1293-c, added L.191U. e.
5(17. amended L.1941, c. ss.'l; I , .1955,
C. -177 ’

Solid. 5. Penal Law  1009, 55 1451. ’ ‘
1431-n. 1432, 1432-n. Section 1431, 
wns from penal Code 1HN1. 5 951, 
amended L.ISSS, c. 219, 5 1 ; L.1N92.
C. 092, $ 1 ; L.1S92, e. 099. 5 1 5 L.
ISlt.’l, v. 092, 5 1 ; L.71HMI. c. 5S9, 5 1 :
L.1900, e. 453, 5 1. Section 1431-n 
added L.1920, r. S49. Section 1132 
was from Penal Code 1SS1, 5 051-a, 
added L.10H2, e. 333, 5 1. Section
1432-n added L.1033, e. -11 1.

Snlal, ti. Penal Law 1999. 55 1431.
1432, 1432-n, for history, see solid. 5 
note above. ,

Solid. 7. New.

P ra c t ic e  C om m en ta r ie s  

by A mold P. Ut,chtnwv

In re la t ion  to the fo rm e r Penn! Law, th is  section is en t ire ly  
new in fo rm  and subs tan t ia l ly  new in subs tance .

Since “serv ice s"  n re not "p ro p e r ty ,“ " t h e f t "  of c serv ice  
does not con s t i tu te  la rceny ; and , if any  such conduc t is to be 
p roscribed , it m u s t  be by special s ta tu te .  T he  fo rm e r  P ena l 
Law tie f i r e s  few offenses of th a t  n a tu r e  (see §§ 927, 9G7, 
ldl’. l .  1.132. l-132-a). I t  is not necessary , however, to go to the  
o th e r  ex trem e o f  equa t ing  serv ices w ith  p rope r ty  nnd o f p red i ­
ca t ing , w he rev e r  possible (main ly in th e  a re a  o f  decep t ion ) , 
" t h e f t  of se rv ice" o ffenses equ iva len t to  those involving th e f ts  
of p roper ty , or larcen ies . Legis la tion o f th a t  c h a ra c te r  would 
doubtless lead to hosts o f "c r im in a l” cha rg e s  o f a basically 
civil n a tu re .  The in s tan t  section s tee rs  a middle course by d e ­
f in ing  seven specific o ffenses , most involving th e f t  or a t t em p t ­
ed the ft o f ce r ta in  kinds o f services.

Subdiv is ion l ,  dealing w ith  c red i t  ca rd  o ffenses , was 
arrmndod in 19(19, as one phase o f  an ex tensive bill enac ted  fo r
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N'AL LA W  I’a r t  3

t-wlcnl Note

if, I' l’itil! ‘ :llll"Ill!i'll I
'•••r ls'io. P. 45'. 4 J. a . . i,t
•V -  0(1 I . . 1 5 5 7 .  o . \ * l ,  : : :  h ; u ! i - 1  L .U X i . ' i ,  i\

(I'll If*s,
S'l!"i 4 I..1.0 1!" 9. |9 r»i7,

‘i‘~, i29;:-c >ve;:"ji *‘>:7 :■ i-i i i. r,
il.'d SfS. Sco-5'11 l-.'93-c. nddi.i *..1!)J<S. o.
vho 3(J7. jsitiond.-d t..'!'l!, c. NMl: l„19.".

o. 477.
"ff. Knlwl. 5. l ’oiiiil T.::\v I*wif), t, ll.'ll, 
Hy 1431-ii, 1432, 1 f.‘(2-a. Soofir.is 1J31,

:'ig wns from lVnal »*<»i|o is*.:, s ur.l,
.•(tnondfd P .I's s , p. 3|9, * i :  l. i v c ,  p. 092. t 5: r..ivc, i. 5 1; 1„ 
1x93. e. •;n_\ s t; r. i'Hin. c. 5x9, $ 1;
I ,.19'4;, o. 4*2. 4 I. S .'piion 1131-u 
lldd» d t ItC 'i, ». *1! Si'C'Inn 115’J
wns • I’.'Tiiil C1 .1 Y lx'7, £ (i5l-ii, 

. .. ndd"d I. I f '*•£. <■ * I SofSlm;
143'-’-n nddi d I. •• 1; 1

S'lt'd 0. r- Ilid  I :iw  1999. K$ 1451, 
1452. 1132-a. f"r li* •*"y. 'd id .  5 

, * nof1t.
in S'difl 7. Vow.

Com m cnu ir io '

d f). Hi.r'i *• ."

- Penal Law, th i s  .section is en tire ly  
Sly new in sub s tance .

“p rop e r ty ."  “t h e f t ” o f . 1 service 
: and. i f  any such. conduct is to bo 
special s ta tu t e .  Th"  fo rmer I ’etiai 
of t h a t  n a tu r e  <>v  tjj 927. *.'07. 
tot necessary , however t" po to  the 
orvices w ith  p rope r ty  and of p m l i -  
mainly in the area of decej l ien ) ,  
•'piivc’e n t  to those involving th e f t s  
Legislation of t la . t  char.-wt'.’*' w e n d  
"c r im ina l"  charges i f a Iwvcall}- 

..cl ion s te e rs  a  ri iudle c u v s e  by (!"- 
■s. most involving theft ci a ' t c iu t ’i- 
-ervices.

with c red i t  e n d  ofl'en o«, was 
iso of an ex tons :" '’ bill enac ted for
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P a r t  3 T H E F T — O T H E p  O F F E N S E S  §  1 6 5 . 1 5

tho purpose of s t r en g th en in g  the  Pena! Law  in i ts  appfic .il ion 
to conduct involving *.h» ft and m isuse 0 : c rod ’T card"8 ' r..l 
c. ’ 15; too p rac t ice  commen ta ry  upon § 153.00.I.

• •P r io r  to  1969, the genera l sub jec t  o f  f ra udu len t ly  ob ta in -  . - i j .
ing  p rope r ty  o r  services by means of stolen, fa lse  o r improp - ;
e r ly  used c red i t  cards was covered by  (1) the  c r im e of l a r ­
ceny (by  fa lse p re ten ses )  in eases where  p ro p e r ty  was ob ­
ta in ed :  (2) th e  " th e f t  of serv ices"  o f fen se  a t  hand  (§ 1G5.15 
r 11) in cases where  a  service w as ob ta in ed ; and  (3 )  a m isd e ­
m eano r en ti t led  “unau tho r ized  use o f c re d i t  c a rd s ,"  which a p ­
peared no t in th e  Penal Law bu t in th e  Genera l Bus ine ss  Law  
(§ 513). The General Bus iness  Law  s ta tu t e ,  d e f in in g  in r a t h ­
e r  complex fash ion a very  b road  o ffense o r  o f fen ses  em b ra c ­
ing acqu is i t ion  of both p rope r ty  and  serv ices , covered a p ­
p rox im ate ly  the  same g round as  Hie ap p ro p r ia te  Pena l Law  
s ta tu te s .

The 19G9 c re d i t  ca rd  bill (L.1969, c. 115) d id  r o t  work any  
t ru ly  s ig n i f ic an t  change  of subs tance in th i s  a r e a  b u t  e s t a b ­
lished a  new s t r u c tu ra l  fo rm at. The r a t h e r  redund an t G en ­
era! Business Law sect ion (J; 513) w as  repea led . Tho Pena l  
Law " t h e f t  of serv ices” provision (§ lGf>.15[.' ]) was n a r row ed  
to apply to th e  acqu isi t ion  o f  serv ices by m eans  of " s to len "  
c red i t  card.? only ( r a th e r  than  acqu is i t ion  by  means o f a lmost 
any k ind of defec tive card , r.s was fo rm erly  t h e  e a s e ' .  And. 
finally, a now Penal Law section was added f§ 1 '55.17'. d e f in ­
ing the  c r ime oi "un law fu l use o f credit ca rd .” which doe.'' w *  
deal w i th  the use of stolen or forged ca rds b u t  rende rs  gu il ty  
o f  a m isdemeanor one who " in  the course of ob .l ining o r  a t ­
t em p t in g  to ob ta in "  e i th e r  "p ro p e r ty  o r a serv ice d isp lays n 
c re d i t  ca rd  which he knows to be revoked o r  cancelled”.

These o ffenses tog e th e r  w ith  various o th e r s  in the  la rceny  
and fo rg e ry  a reas  have the following overall scope w i th  r e ­
spect to a person who pu rchases o r  a t tem p ts  to pu rcha se
p ro p e r ly  o r  a serv ice by means of a  c re d i t  ca rd  wh ich  he
knows to be in some way defective fo r  the pu rpo se :

(1 ) Regard less of w he the r  p ro p e r ty  o r  a serv ice is 
tho  sub jec t  of th e  purchase , and reg a rd le s s  o f  w h e th e r  
the c red i t  card is stolen o r  c oun te r fe i t ,  o r w h e th e r  it 
h a s  merely been canceled o r  revoked, the cu lp r i t  is gu i l ty ,

. nt the  very least, o f a class A m isdem eano r (£§ 155.23,
ic.r».ir.[i],’ igg.it).

(2 ) I f  p rope r ty  is the  sub jec t of the  p u rchase  or a t ­
tempted purchase , the cu lp r it  has  com m it ted  la-cony 
and , depending upon the value o f  ih" uvoperty . m ay  o r
rnay not also In’ gu il ty  of a felony * S 155
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•  ^
(3 )  I f  the  c red i t  c a rd  Is a  s to len one, tin* cu lp r i t  is, 

undoub ted ly , also gu il ty  o f c r im in a l  possession o f  stolen 
p ro p e r ty  in th e  second deg ree , a  c lass K -fe lony (§ 165.45
[2 ] ) .  In  addition , i f  in m ak ing  o r a t t em p t in g  to  make 
th e  pu rchase  he s igns a  voucher, r e c e ip t  o r  o th e r  p a p e r  in
th e  name o f th e  card  ow ner—as h e  usua lly  would have*
to  do— he is also g u i l ty  o f fo rg e ry  in the second degree , 
a  class D felony (fc 170 .10[1]) .

»4) I f  th e  c red i t  ca rd  is a  fo rged o r  c o u n te r f e i t  one, 
th e  c u lp r i t  is. undoubtedly, a lso gu il ty  o f  c r im in a l  pos­
session o f  a  fo rged in s t rum en t  in the  second degree , 
a  class D felony (J  170.25).

Subd iv is ion  2 r e s t a t e s  the  p ro sc r ip t ions  o f  fo rm e r  Penal 
Law  § 925 b u t  expand s  th e  offense to include t h e f t s  a n d  pay - 
mont-avoit . ir .ee o f  r e s t a u r a n t  serv ices a s  wolI a s  o f  those 
prov ided le hotels , inns and  the like.

Subd iv is ion  3 inc ludes ce r ta in  fo rm er Pena! Law  offenses 
'•§? 1'j 'Ju [ 1, 2 . ,  I ’. '90 -b ; bu t b roadens the  overa!. crime to 
encompass  im p rope r acqu is i t ion  o r  fee-avoidance o f  all fo rm s  
of "pub l ic  t r an spo r ta t io n  service*’ r a t h e r  than  o f  t h e  l im ited 
k inds specified in th e  fo rm e r  s ta tu te s .

Subdiv is ion 4 subs tan t ia l ly  r e s t a t e s  fo rm e r  P e ru !  I aw § 
967 (see, also, }; 1293-c).

Subd iv is ion  5 subs tan t ia l ly  r e s ta te s  ce r ta in  phases  o f 
th re e  fo rm e r  sect ions d ea l ing  in p a r t  w . lh  fraudu lc : t t am p e r ­
ing  w i th  gas. e lectr ic , s te am  and \va*.er m e te r s  ($$ 1431, 
1431-a, 1432). T h e  o f fen se  is b roadened , however, to  include 
n .e te r tam pe r in g  nnd s im i l a r  ch icane ry  re la t ing  to  any  so r t  
of public o r  p r iv a te  se rv ice  m easured  by a  m e te r ,  w h e th e r  o f  
the  ind ica ted  public u t i l i ty  k inds o r  o therw ise .

Subd iv is ion  C embodies o th e r  phases o f  fo rm e r  ?enal Law 
§•! 143] a n d  1432, add ressed  to th e  acqu is i t ion  o f  g as , electric, 
s te am  an.i w a t e r  se rv ice  w i th o u t  m e  supp l ie r 's  consent. 
T h o f f e n s e  does not necessari ly  requ ire  in ten t  to  avoid 
p aym en t  fr.r the serv ice improperly  ob ta ined . I t would  apply, 
f o r  example, to  one who. h av ing  had h is  gas  t u r n ’d o tf ,  suc ­
c e e d '  ii. reg a in in g  the serv ice by unau tho r ized  tam pe r in g ,  r e ­
g a rd le s s  o f  w he th e r  he in tend s  tu pay fo r  tho  gas  thus o b ­
ta in ed

Sundlvinior. 7 is r.evv. T h is  o ffense is inc luded for tin. 
pu rpo se  o f  p lugg ing  a a  ap p a ren t  g ap  in the piv.-ont law 
po in ted  up  by th e  decision in People v. A shworth , 1927, 220 
A pp  Div 49S. 222 N .Y .S . 24. The d e fendan ts  the re in , a 

"ir.iil au p c r in tend an t  and h is b ro th e r ,  w e re  convic ted o f  g ran d
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la rceny a s  a  r e s u l t  o f  hav ing  mv- 
ally p ro f i ta b le  us-- o f  the m il l ’s  n... 
to  sp in  a  sub s tan t ia !  q u an t i ty  o f  •. 
T h e  ju d gm en t  was reversed on t:. 
use o f  t h e  m il l ’s  fac i l i t ie s  a n d  !t»V*. 
o f  ‘•property" anil, r.c-nce, could i«c 
Subd iv is ion 7 h e r e in  ren d e rs  such 
ices."

T h e f t  o f Se rv ice s  is a one-degi- 
dem eanor . Obviously , all th e  w« 
can  h e  com m it ted  a r e  no t  o f  ef; 
would be re a son ab le  to  expec t the 
n um be r  o f d eg re e s ,  p re sc r ib in g  r 
w i th  t h e  g r a v i t y  o f  th e  j . r o h i ’d;. 
above, t h i s  .-e.’t ier , represent-.’.: a  
in  N ew  Yon . 'uw  wh.-;. i :  w a - i.v.
P I . r . v v  19*57. B-Vatise »’•; 
a r a te ly  de f in ed  I r . „  ati.:?..;. 
subc lass! l y  i t ;  th e  expec ta t ion  bi . 

• - w i th  th e  im p a c t ' o f  th e .  sec t ion  d*
would impose re a son ab le  subclnsMfi 
leg is la t iv e  sess ion  sir.ee a b o u t  3V 
in t roduced , f o r  example , to  cx ti 'ac ; 
se rv ices an d  m ake  i t  a v io la tion ... 
d em eano r .  S u ch  a t t em p t s  have t! 
no t  because  th e y  lucked m e r i t  b : t  
illogical and  u n f a i r  d is t in c t io n  l.frtw 
w ay "  o r  " t a x i "  s r rv ic i . - .  i lo p t fu i ! ;  
ca t ion  will so n s  be fo r t i .vom ing .

Cron* Steforcu. 

Itn ililin g .' a,ay !»' i-aii-r.-d U<r cXiiiniiutMeii <•' 
U i.v l.s , h,<. T i'iii i '|i i i . 'i :it !iC i • '•■rjhtiMt:<-r• 

Hotels ii ml Win r ilin g  !nvi-.-s, j.v :ie r iil!} ', s«e . 
t.nri-eny, see secthm |.Vi.mh-i

Note* o f  Pu-lii- 

H i s t o r i c a l  I  f u u t i  •

K u h ‘ l  s e r v l e t  V  a .  i d -

M o t o r s  o r  a t t a c l i n i c r . t s ,  l a i o p s n a g  « •  . i  

w i t h  3  * - n g i { .

Refusal lo pay tar.: -1 ..a ;'
S t e a l i n g  r ! . . ' c s  5  i -  • .

________
nr

or in, 
I J U  . 4  

W ill? ,-

I .  H istorical

Tlu* first i-iinctiueii' Jiv Die leirlstu- 
ture i i j k h i  I  h e  general w n b j i c t  N m  he
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t a stolen or.i.'. th  . !; ri* is, 
c r im ina l
'•'<?, i) c‘ 15" j  ‘ . L! V I
tak ing  o - : • * *.r . • r  . 
ichor, receip t o r  o th e r  ->:ij o r  in 
o r—ns he usua lly  would have
fo rge rv in th" <>• i  .......,

|i]>.
, n forced o r  coun te r fe i t  one. 
p. a lso  g u i l ty  c r im in a l  pop- 
um en t in the  second degree .

. r r i p t i o r s  o f fo rm  r Penal 
nse to include t h e f t s  and  pay* 
services as  well ns o f those 
like.
n former P^nnl Law  o f f ew e  a 
roadcnx ;he  overall c r im e  to 

> or fce-avoii la ivr o f  nii form* 
re" r a th e r  tbnn o f t**e li*«i?«*rt 
fittrtcs.
res ta te ' ' ‘i rm.i-r Pi ".V Law 

restates * • • t * • • * •  • of

|m p a r t  vv. I  >• "" |'- ■ • ’TV r l

and wa*. *• I .
hroariimco. «v. •. •  .......
ch icanery  re in ! i> k to any sort 
nsured hy a rr.it> r. whi'thm* of 
rls o r  o therw ise .
, phases o f fo rm e r  !’" P . ! Law 
tho acqu is i t ion  o f  elect vie. 
Ih 'vjt th e  .' U p':* eo rscn t .
s n l y  I 'c q j i i "  in te r ;  av >:d
•• rly obta ined . Ii v.-< ;r.«| apply, 
■it had h is  g a t  t*irnot; o ff . sue- 
oy unau thorized  *n*rperiniT. >■> 

to  pay fo r  the :ui< thu s  «!*•

i- offense is ituL.rto'.' b n  the
| <K»nt yap n t i e  ' •••. . ' i t  law
People v. A shworth . ll'CT. t!»*.‘

The defend »r.te the re in , a 
•ther. were rm ivicted o f  g rand

1:3

P a r t  15 T H E F T — OTHKR O F F E N S E S  § 165.15
Note I

larceny as a  result o f  hav ing  made unau tho r iz ed  an«! per<c::- 
r.lly I itjfi tnhle use of the  mill’s machinery , facil it ies a:i<! lai'o"
•* ' p i r  -•'il. -tar.tiid quan ti fy  o f  vvoel fo r a ce r ta in  company.
The judgm en t was reversed on the g round t h a t  the  co r ru p t  
u-sc of the mill’s facilities and labor d id  not c on s t i tu te  a t h e f t  
of "p rop e r ty "  and, hence, could not tie th e  sub jec t o f  larceny. 
Subdivision 7 here in  render." such conduct a " th e f t  o f s e r v ­

ices.”
The f t  of Services is n one-decree c r im e : a class A m is­

demeanor . Obviously, all the  ways in which th i s  offense 
can tie comm itted  a re  nut o f  equal se r iousness so th a t  it 
would be reasonable to expert the o ffense to bo defined in a 
num be r  o f degrees, p re sc r ib ing  pun ishm en t comm ensu ra te  
w i th  the g rav i ty  of the p rohib i ted conduct. As indicated 
above, th is  section rep re sen ted  a subs tan t ia l ly  new concept 
in New York law when it was incorpora ted in to  th e  revised 
Penal Law in 1007. Because of i ts basic novelty ns a sep ­
a ra te ly  defined crime, no a t tem p t  w as then made to f u r t h e r  
s u b d a s s i fv  i t ;  the expec ta t ion  be ing tha t, a s  experience 
w ith  t i e  impact o f the  section developed, the  L eg is la tu re  
would impose reasonable subelassifica tions . In a lmost every 
leg is la tive session s i n v  abou t 1070. bills have, in fac t ,  been 
in troduced , for example, to e x t ra c t  only the th e f t  o f ra i lroad  
•"rvives and make it a  violation r a t h e r  than u class A n i s -  
dt moanor, Such a t tem p ts  h a w  thus f a r  been unsitcressfn l 
not. because they lacked n v r i t  but because they c rea ted  an  
Log ica l anti u n fa i"  d is l io  tion between “r a i l i \ a d "  and  "sub* 
wa; " or " tax  service*. Hopefully, a p p ro p r ia te  subc lass i f i ­
ca t ion  will soon be fo rthcom ing .

Cro'i* lt o t o rN K d

ttu ltillio .*-  m ay Is- i u le re i l  fu r  e x a m in a t io n  i i f  m e te rs , p ip e s , f i l l i n g s ,  w ir e s  a n il 

w e!'l><. si (> T t i a l Inn  I 'h i | I  lu lls  | .e w  J 1 I.

' ( u i " , .  a n .I  h o a rd in g  InuiseM . g e ii" i'a l l ,v , m o  i l e u e r i l  l ln s ln e s s  I .a w  5 -‘O il e l  sen. 

t , i l ' i ' i ' l ' j ,  *"e sei l lu l l  I, ."  0 0  et sen

NiiI i'n of Dcrlxtoim
Hixtnrlenl I 
Hotel vervlcc 2
Meter* or MtiU'timenti. tampering 

with .1 
Retinal to pay tare 4 
Stealing rlilc* .5

I . Historical

'11 " flrsl eliaclniei'i t»y the legis la­
tor" upuli the general *;|Meet K Iu he

■0 l.’.V r> 56 M3 :. ?:i — 16

foutiil III t. IS7S. e. '.It l. T im ! statute 
uiiule It a tutstli iiii'iitiur f*>r any per 
sun Iu gel mi nr off ii freight ear or 
engine while  Iu niutlun, nr to ride on 
any wood or ftelghl cur, unless em­
ployed hy ur w ith  permission from 
the proper officers of snoh railroad 

o r (lit person Iu elm rye of snrti ear 
or enghie. Sn lid liis iun  l o f section 

I'.'d of Ihe 1’enal t'ode was p la in ly  a 
eeillfleal ion of tlmt etmeimeiii. Hi

! \\\ t;

W

15
Ct
O
ir

i i
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I , . 1870, c. -iT-J, it was made a misde­
meanor for a m inor or other person, 
h inder, or delay (lie passage or m o­
ilin g  of nay cr • law fu lly  running 
upon any horse or street railroad. 
Subdivision .'I of section 420 of the 
I 'e iiu l Code was, quite as p la in ly , a 
codification of lliut statute. Ity L. 
lNM). e. 370, it was made a misde­
meanor for a minor or other person, 
not u passenger, to clitnh, stand 
upon, or in nuy way to attach him­
self to. a locomotive or car, unless it 
is done in compliance w ith law , or by 
permission, under the law fu l rules 
and regulations of the ra ilroad . Tin* 
same chapter also made it a uilsde- 
meaner to invite or solicit any sueli 
m inor or other person to come, or to 
Ik-, or tii cot.-ent to los remaining 
upon, ally engine, or any freight or 
baggage car. null -s rightfu lly  (hero 
by Saw, or w ith permission under the 
rules and regulations of the corpora­
tion. Thus, these three statutes laid 
for their object tin. prevention of tho 
unauthorized rid ing , or being, upon 
cars or engines, and of the obstruc­
tion, or delaying, of cars upon sur­
face railroads, in  the following 
year, when the 1 v ita l < ode was es­
tablished (I..18S1, c. CTi'c, section 420 
was enacted as it stands at |<resent 
w it li the exception ( lu ll, by an 
amendment in  1SP0  iL .lv .io , c. 45n. 
sulnllvlsion was made to apply to 
steam ra ilw ays, as well as to horse 
nnd street ra ilw ays , and tin caption 
"H id ing on freight trains" was added.
It  is reasonable to infer that (lie IV- 
na l t'ode, In tlie respect which we 
are now considering, was Iniemled a- 
u codification of. and to retain w ith­
in its provisions, existing laws. Hast 
v llro .ik lytl Heights it. Co., HMD, liC.
N .Y . lo t, f*S N.H. “51.

2. Hotel ic rv ico

Hvoiei.ci' that guest left ho ld  w ith 
her biiggagt, leaving IIU uuptiiil lull 
ance for to.iiu rent and telephone 
charge-, d id i<nt siistala eonvteiion of 
olitafalag credit or iiccoimiiodatloii at 
Imtcl w ith intent to defraud. In ids 
settee of proof tlmt when she regis­
tered she did so w ith  Intent to tie*

& 165.15 PENAL LAW
Aotc I

Part 3

fraud, and where, aside from indebt­
edness involved, she bad paid a ll o il i­
er charges for over 0 months. Peo­
ple v. Astor, 1043, 200 App.D iv. 250. 
55 N.Y.S.2U 283.

Presumption under tlds section 
[Penal I,nw  lfMlO, 5 fl25| of intent to 
defraud liy obtaining credit or accom­
modation at hotel arising from 
guest’s leaving hotel w itli baggage 
and charges unpaid was overcome, 
where the leaving was not surrepti­
tious but was requested hy liotel pro­
prietor. id .

Ait a|>artnieiil hotel comprising 
Kitchenette apartments ami accommo­
dating transients only very infre­
quently did m i eoi.stStute a "hotel" 
W .ili respect to p la in t iff Who occu­
pied .i j i .m ll furi.i-la-ii . pur!
■.vi;!i hi- fam ily liin i- r  •* s ix  i .i..:;(ks ' 
h -as i- W i th in  . i i . -  .s e c t io n  [ i ' c in d  I .o w  
p.ai'.l. j) 0:*3|. Cooper v. S c lu t rm e l* -  
t e r ,  l i t  I I ,  170 -Misc. -174. 20 X.Y.S.2d 
COS.

The omission of tlte term "apart­
ment hotel" In litis section [Penal 
l.aw  lfl(Ml, S !>25| was ileli'aerate ill 
absence of any expression or action 
hy the Legislature which m ight lie 
deemed i i  sufficient Imsis for ascrib­
ing a different Intent, nml lie- term 
"hotel" in this section does not In­
clude an "apartment Imfe!." Id .

"A hotelkeeper eiin require a guest 
to pay Ids hoard in advance. Tin* 
law gives him n lien upon the guest’s 
baggage anil" this section [Penal 
l.aw  lild il, 5 1125! "gives him a nrastie 
remedy iu a ll eases of netmil fraud 
either in obtaining ei'i'illl or in any 
effort to deprive the landlord of Ids 
lien upon a guest’s baggage, lin t tlie 
mere fuel of a guest liol being aide to 
pay a h o ld  lo ll l< not a crime." 
People v. Ixlas, 101II, 7b M isr. -log. 
l i t  N .Y .ft. 212. See, also, Poop!.* V. 

Nicholson, IS',IS, 2 Misc. 2iib, 55 N. 
Y.S. 117.

Where a landlord keeps a I  in
lit 11 and Imr h ill together and nmk> s 
no specific application of payments, 
lie cannot claim  ttiat tlie Imlnnee due 
is for laiartl and proceed under this
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i’-r: .. l.ll.t 1 v.

section fPcn.ii ii.aw i',w :i, t tc* 
People v. Ixlas, Hil.t, 71* Mi*e,
141 N .Y .S . 212.

Where a hoard h ill is e a it t ir  tn i •.* 
a regular hoarder at u hotel >vit lion: 
misrepresentation and In* leaves tie 
liotel openly and takes his luiggag-. 
openly, he is not gu ilty oil n vio ln ihu 
of this section I Penal l.aw  litob, • 
5)251. Id .

Where there is no i-vidi ace that •’* 
fi'iid iu it iuteinied t<* defraud le*: 1 
kei'iicr hy a i:ig  false pretense-. • 
surreptitiously removed uaggtige, in 
left merely lo  i.lita in  money (a p 
h ill, la* e.iw .ot Is* eoavicti'd (.tide 
this section (Pi a id l.aw  Ph.'ll, <S fCf 
People v. No l * i I -!>*•'. 2*5 V • 
'.'i'll, 55 N.Y .' ' ,7.

•l!' 'a? r: :na 'J. Mc.’rs 
witn

Tlds section [Penal t.a>« lOOli, i  
1431-tt relLtlnk to meters or lutitelv 1 
inentsj was applicable to civil ncilon- 
or proceedings. Hfi-H--. li.e  v. Y * 
Y iuk Hdiseti C ... 11e„ ip:i2 . 2157 ..p  
U iv . 313, 2d I  X .Y .S . : 2 d See. 
Hspo-lro v. ( ‘••ltsrdhli.’cii Hdisoi. i 
o f N. Y „ 11*17. I.-* N.Y.S 2*1 M l- ; 
d i.t v. l'*i:isi>!id.i|i d Hijisnti t’o. - 
New York, Plltt. 22 N.Y.S,2d 157 
Pur-miis t ’on-t. t ’oj'|‘o.'ail>'»i v. v’lty 
N*.\e York. IP, 7, j*;'! Mi.-v n ’v, 
N.Y.S. 27d

4. R efusa l to pay fa rt

Where h r.-it.g cinp.- iallon. fri-,. 
w liie ii ib fend.ii.t wa- a lle g 'd  t< l a 
eagngrd a llueii'.-iia f**i* litre, there *■ 
ii r unjusttfiahiy fa ilin g  lo pay S 1 
services fendel'i'il. Was i i gaged i 
business id  providing private lm  •••■ I 
slia* serviees and le • • veil to :- i!' 
rig llt I I I  refuse M'l'vil'e til I l l ' l l . I h t  • •  I 

pilh lle  it did md wi».'. to sej‘\•*, • 
that II was a private i i -  .-{ipnied to 
eniupiuii l a rr .i'r , -■ rvlee pnu id. a I 
et.ipo i'iii.o i. did ..a l fa.t a i l l . ia  I
of Mthd " "f t.'a- ••'. tin.I p m  a' .. 
that a per— ., is g i  ,:y  «.f "Ih .'fl I 
serviees" when. Witli intent to uhlan ! 
r lilruad , subway, bur, a ir . tax! • •• | 
“any other p i.M ir tiau-pni'tatbii , 
serviie" w iih o iit  payment of law fo . j
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4 *l*!. ar.d wlt'-rv. a-a'.* fr 
r.e*' involved, she i;t*l ;> .!>! .tl! oth- 
charges for over i! morale1. poo- 
v. \-tor, KM", •_> ;:» ,m.;. I »iv

x  Y .* .2 d  2«>,

Presumption under t.»i>* section 
m il l.nw  lfktl), J ! of intent lo 

fraud lty oHlitlf■ litc 'nslU  nr aceoni- 
Mat Ion nt hotel urf from 
i*«t'« leaving hotel w ith  baggage 
nl charge* unpaid wa** overcome. 
.••n> tin* leaving w r i  nut Murii'pli* 
•as hut was reipieslt il by IkiccI put- 
’••ter. Id.

An apartment l i v d  comprising 
chenotte » ; » : » • •  and aeeommo- 

•ting transH irs only very lufro- 
v.utly did not constitute a ,,lio*el" 
‘Ii re pect to p ia lid if f  win* oe*.*n 
ii a small fu r il ,“!,eil 'ipar'iin 'llt 
■*i Ids fatally under a six ue*nrhs‘ 
•-•> w ith in this vnctiuri , ! ’e :i;:l l.aw 
'.I. t fri*.|, Cooper V Si III r••HI I — 

l u l l .  17(1 V.Uo. IT I. v s .’I

lli"  omission (lie 'apart
nt linti 1" In till- ' "U " .’eltal 
vv 1 TK.*0 . }  1*2* , wa* 1 • r • • v tit
■cnce of titty expression nr • ......... .
tlie Legislature which m lgkr lie 

•.•Hied u tuifflrletd ! •.\*\< fur ••%rrl!>- 
g n different intent, nnd tie* term 
'•tel" In tlds Muct'im d.i.w m i in- 

r le  nn •'npartutOti! hot'* '."  Id .

• ‘A  h o te lk e e p e r  ran re u n ite  a truest 

p a y  h is  b o a rd  In i n l v a i . v .  T in  

w  it ' i s  h im  a le m  • •p u n  the g m 's l '*  

r p p !  n a d "  th is  see t io n  I P ena l 

vv 11*00. {  0 2 a i " g i v e .  111ni a d r a s t ic  

osedy lu  a l l  eases e f  a it  a id  f r a u d  

•h e r  In o b t a in in g  e n u t i i  n r  tn an y  

fo rt vo d e p r iv e  the lu n d lo r i l  • »f h is  

•u  u p o n  n guest's  b a g g a g e  H u t the  

ere fa c t o f  ii guest l in t  Iw 'ittg tihl.* tn 

iy ft ho te l b i l l  Is  pu t a c r im e ."  

iip le  v . K in s , I b id .  7b M l*i*. 1*2. 

•1 N .Y .S . OIL', See, idsM , I 'e n p le  v. 

M t o ls o t l . is f ls ,  '.T l M is c . 2 i» l, a n  X

S. 447.

Whore tv but llo r il kee p s a beard 
ii and liar b ill together atul makes 
■ spis'lflc ttppHritiloti "f payineots.
. ■•iiunnt plnlta th a t  t ie  1*1 l,t i :" e  due  

f i r  Iv a rd  iit.i1 prove ■! umb'r M.‘

111 N .Y.S. 211*.

Where a board bill is contracted 1i(v 
a tegular boarder at a bdti l veitlio it 
iidsrepreseiitatleti and he loaves ti e 
h 'tel openly and takes his baggage
* urtdy. lie is not guilty of a vlolatioi 
ef th is Si'Ction IPoit I l.aw IfKIU. y
nsisj. id.

Where there is an evidence that i|e 
feiulatu lliltutdeil to defraud lintel- 
iv'i'ip'T by making fa!-. pretenses, or 
suriepiitioilsty remnv.d baggage, but
left merely to obtain ototfoy tn pay 
l u l l ,  h e  e a l i O o t  be coneicted under 
tills section I Pena! I.avv 10**!». » lt'Jo|. 
People e. Xleledsoit, lsps. ’J ' i Mlse, 
U G li, a n  N . l  ,S ,  - l i i .

3. Meters or attachment*, tampering 
with

T h is  sort (nil f Penal l.aw 1 !*»»!». S 
1431-si relating to motor* or aMiO'lt- 
me|i(s| was npplieab'i to c ivil nothin'* 
or proceeding'' Mffd'Ns, Ine. v. New 
York Md'sett Co., Inc.. Pilfcl, 237 App. 
IMv 3 In, -Ji.l N .Y.S. 120. See, also.
lispm itn V. < Vee.ulidaT' d Kdl-"!l Co
• r N. Y.. IP  IT, <W N.Y.S.'.M MIS; llo 
eha v. Consolidated Kdlson Co. of 
New York. )fl4tl, 22 N.Y.S.'.M IT.7: 
Parsons Const. Corporation v. City of 
Now York. 11*37, 1G3 Misc. 1*32, '.’US 
N.Y S. 27'I.

■I. nctuval to pay fan*
Wnere leasing corporation, from 

which lU’fetuhtnt was alleged to have 
engaged a limousine fur litre, thereof* 
ter Htijnstlflnhly falling to pay for 
services rendered, was engaged In 
business ef i rovhling private Union* 
sin** services and ro***rvod to itself 
right lo refuse service to members of 
piddle It dal no* w ish to serve, so 
that it was a private as opposed to a 
common earrier, servioo provided by 
corporation did nut fa ll within scope 
of solid, 3 of this sis'tinti provhllitg 
tliar tt person I '  guilty of "theft of 
services" when, w ith Intent to obtain 
railroad, subway. In s . a ir, |a \ l  or 
"nny ether public 
s T v tr ; v lilioit*. payie* •

tempt.< to obtain such service hy on* 
Jiistlfln lilc  fa ilu re  or refusal to pity: 
People v. I.ee, 1072. 71 Mlsc.2rt 230.
aim N.Y.S.'Jd is .

I lefi'iidant ra il road passengers re- 
fnsat in slum his ticket to trainman 
oil reiptest enlist Hub'll violation of 
this sect Inn I Penal l.aw  lOllO. SS 10'M|| 
preserlblng rid ing »»• ra ilw ay  ear 
without authority or permission of 
pmiM-r officer* or w ith  loteittioii of 
tait paying llmrefor. People v. f liiis , 
Vitid, 111 MIsr.'.M S*3, *.*i;u N.Y.S.'.M 

(M I.
Iteftisal by pnssoiiger on ra droad 

train  lo pay amount of fare demand­
ed of Idm is pliltlll fad e  evidence *if 
Ills Intention not to pay for the rid*' 
in violation of this section (Penal 
l.aw  lima. $ lltltfll providing that per­
son wlm rides passenger car w ith In 
b*ntloii of not paying therefor Is 
guilty of an offense, People v, Puns, 
iilltlb 1H1W. I t  Mlse.2d linn, 171 N.Y 
c.'.'d Stitt,

T h is  section J l’elial I.nvv l!H*b. * 
Ibbit! providing tlmt person who ti«l< * 
oil passenger cat with tllteltfbut 
tint paying therefor Is guilty of an 
effv'ltse does not apply only to |M-r- 
sons who surreptitiously nt tempt to 
obtain transportation without paying 
therefor, Imt Wits applicable to pas­
senger who refused to pay to conduc­
tor  ..... cents w hich conductor be­
lieved was applicable to fare as fed­
eral transportation la v . Id

Once ii passenger on railroad train 
decides to refuse H> pay fare demand­
ed, la* acts at his own peril, hut If  
passenger tenders an amount e< |iittl 
to correct fare, lie does not violate 
this section (Penal I,aw* IfloIl. 5 lbb(t| 
providing that person who rides pas­
senger ear w ith  Intention of not pay­
ing therefor unity of an offense. 
Id.

ruder seel loll r.’d.t of 2d r.s.c. \. 
(l.lt.tM bo-li of Internal Uevcnm* Code 
providing tlmt It* per rent excise tax 
■m auuniui paid for transportation of 
persons hy ra il shall not apply i»  
amounts which do not exceed tk*

l \ r l  o T H E F T —OTJIIIK O FF K X SS S  §  265.15
rcy *.

*i cf jojt (!' •:. 7. *.v T'h-b. > b.Td. churge th 'P*f'*r. la- ••bt.* * r  or a* 
P e o p le  v. K in s . Pat.k 7 b  Misc. 1.72.

traus|u>rtallen 
• o ' law ful
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t.

* 10 amount* paid fur cnmmti.
.‘kt'iis for one month or li>s, 

i i i  ,i\  was due on 2 0 -cont fni'i* for 
transportation of passoSigcr. who Inul 
monthly coiinntitaliiiii ticket, to desti­
nation not i iu lm l . i l  w ith in ticket, nnd 
passenger, who offered to pay the ‘-Ml 
cents, tmt refused to pay It cents 
which conductor slated was due as 
transportation tax, d id not violate 
t ills  section 1 IVna l Law 
provid ing that a person who rides on 
passenger car w ith ii'.teinlon of nut 
pay ing therefor is gu ilty  of an of­
fense. Id .

5. Stealing rides

The prohibition agaltisl s te i ling 
rides does net oMoinl to eases \\ 1, *t-i* 
permission to ride oi, alt pugm- .» 
given Ly th- person m  I'h-u-g.* tl.mv- 
of. as tile ■ ..-.Peer. (I r im 'd .i."  V.
Lake Main-, . - i c . it- * '••.. I ' l l - .  2 0 1  N 
Y. 371, OS N .K . 702.

A eiiiiation of : i  . -.ivtlmi j 1 *<-tt,iI
Law lfmti, s lh iio ; iu  rldm g on a

§ 165-15 PiJNAL LAW Part 3 Part T i i l ' I T — OTi: .
freight train was adverted to in re­
vet sing a Judgment for die p la in tiff 
iu a negligence action. Parrott v. 
New York Cent., etc.. It. Co., 1800, 
1.17 N .Y . GG3. 52 N .E . tilt).

T ills  section [IVnal Law lOhO, £ 
1!I!I(|| rendered one Mealing-a ride on 
a freight (m iit gu ilty  of a misde­
meanor. Sharp v. E rie  It. Co., 1004, 
tin App.D lv. 1l)2. M  N.Y.S. 503, re­
vels, si .in o ilie r grounds 184 N .Y . 100, 
70 N .E . trjtt. See, also, People v. 
Wehster, l.V.II, 75 H im  278. 20 N.Y.S. 
1007.

Where an officer sees a person 
stealing a ride on a freight train and 
direets .mother e ffh v r to arrest him , 
who tines m. and a ; tl.e station house 
charges him w ith  xag r.ine j. lie may 
i'o -..aviete.l of a viidatio ;, of this 
leetioji Pen,.' Law lii't i, j  l'elH1'. 
where, on iielng taken before a map- 
1st rate, die first officer charges him 
with siteh violation. People v, Wcl.s- 
ter. 1531. 71 H im  278. 20 N.Y.S. 10o7.

§ 165.17 U n law fu l  use  of credit card
A  p e r s o n  is  g u i l t y  o f  u n l aw f u l  u se  o f  c r e d i t  c a r d ,  w h e n  in  th e  

c o u r s e  o f  o b t a i n i n g  o r  a t t e m p t i n g  to o b t a i n  p r o p e r t y  o r  a  s e r v ­
ice, h e  u s e s  o r  d i s p l a y s  a  c r e d i t  c a r d  w h ic h  h e  k n ow s  to  b e  r e ­
voked  o r  c a n c e l l e d .

U n la w fu l  u s e  o f  c r e d i t  c a rd  is a  c l a s s  A m i s d em e a n o r .  
Added  L.19G9, c. 115. § ii.

Practice C om m entaries 

b n  A  m o ld  I ) .  I h  c h tm u n

Th is  n a i i » : i  was added by one of a scries of am endm en ts  
con ta ined III .. 1000 h il l designed to s t r e n g th en  Xcw  York’s 
crinur.ui :.w< in th e i r  application t<> f rauds  aral misconduct 
comm it ted  by tho use of ntoicn. fo rged or o the rw ise  defective 
c red it c a rds  L.lbGO, e. 115, section Hi. An explana tion o f 
th is  section is con ta in -d  in the practice commen ta ry  upon 
§ 105.15.
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§  165.^0 F r a u d u l e n t l y  oli'..:
A  pe rov  ■ :s  g u i l t y  o f  f ra ud ; : ! ,  

w i th  i n t e n t  to  d e f r a u d  o r  i n j u r .  ; 
t i a l  b o n e l i t  f o r  h i m s d f  o r  a  t h i ;  
t u r e  o f  a  p e r s o n  to  a  w r i t t e n  it. 
r e p r e s e n t a t i o n  o f  f a c t  w h ic h  h e  kr.

Fraudulently obtaining a sign;'. 
L.19G5, c. 1030.

H is to r ic .

Derivation. Penal l .a w  10 t?>. t* 
P 3 2 ,  0 3 1 .  0 3 1 .  ft.‘;7-n. Seel inn 0 3 2  was 
f r o m  l Y i i . - t l  c  < d e  t s s i ,  £  I C O ,  s . - r i h m  

0 3 4 .  a i m  i n i c d  i P . Y . i ,  e .  3 i t 3 .  v . , ,

-•racticc t  *•.’ 
Ij ij  A r n o l d  u  

T h is  section replaces a  va rie ty

sions d irec ted  a t  th e se  who f? 
t u r e  o f a n o th e r  to a  wrltte.v . 
037, 9 3 7 -a . 938j .

C ro s s  IS c .

I.nrcony. see sm lo . i  i l l  p i  ,-t 
Signature defined, b . ' i *  (t-r..- ' . i i  C'.m.st:

Note* o f 1

A u d '! and payment ol claims 3 
Churcl! collections and io r.lrlbu .lon^

4
Cred it statement 3
Elem ents of crim e i
Legal papers and documents 6
Spurious documents 7
W ritten  instrum ent, generally 2

t. E lem ents of crlmo

lo !■- action.ihh- tin1 pi.n.'iiA.'M ti«. 
III old aid ing pr..party i.y :'.i I .«• t. k-i. 
-i' w r ilin g  n.ust lip cnhv.l..' ,! : . 
I'-iv.' ..r  Ih- I,- ..f fr.u i.th .g,
iV .ip ic  v. Court n l  t,»yi-r, . t * l . s s t ,  vt 
N .Y . 1311.

Tim  reliance mi tin- pr-tiv.M. i.y n.p 
prosi'out-r Is im tvnimtinl .-Imm'iit of

rv'*,**
-OO
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•al by fraw.l-ilo-.!’ s’rt* or i>v :cc.
r .  P r im . 19 75 . 4 7  A .D .2 J  40'.’ , 

e '.!■£ NA.S.'.M TC«.

o  f i r s t  d e c r e e

JK
am

Hn*
’iilt-
M-
!lll-

v.
-V.

‘-Tit proof
illy, fcnunr.l wl icli were (1 is11i ;•»<o• 1 at close 

of flic People's rail- was ’.'•ira’ly suf- 
ficirnt i« support *-nh  counts under 
n theory of lareeay lij- false pretenses 
or larceny hy f r i l p v o --iis--». People 
v. OmsoJario. ” ‘7.*.. 47 A .T O ! .e,33. 
COG N.Y.S.lM 19’..

55. ---- Srcond degree larcrrv
Evldor.co «!i<i«'lt!2 , inter r.tia. tint 

welfare n*M*t:ini-c recipient frnudu- 
loilflv received public Welfare funds 
of over $5.i'lO supported l-'.-nvie-!nn 
of socnnd-deRree er.iml le.reenv. IVn- 
ple r . J-lf!. 1975. 47 A .I’.’.M -ton, 
3Cfi N.Y.S.ttf 7-Jt.T.

57. ---- Petit iarceay
Ev’tiepee (!•.•>; defendant took art 

works fror.: ibnh-r hy Riving false 
promise* to *••!! t! .• works and return 
the fneee.Ts. minus a commission, 
to the te'iiler. »t:ir defendant failed 
to respend In various rnrrevpoltdOPCi* 
from j i ' i  •!. tier requests!-:; pnyrvur 
or re* -; * : 1 of the n*M*ks rt*t*l ilofrm! 
ant's soi l e  ii'O I',- : « lo ti.• <i boell 
0O|e;.',e Oil. j’ [ • ! :|- . e - R.J rliflVRsl 
in nii-i.’l *t t••ims.p *Snr,<. ••.•••ifpstrii't *1 
beyond a r. a-nnrililc do-;ot *»«•! to - 
morjt’ i’i't1 if:«r;. i l i ’t (lei'einJan; lm>l n 
fraudulent iti*i.-:ir :so-l was jriillty of 
pefi* larcenv, perode v. Newman. 

.4975, f.0 Mi'sr.M 975, 3*1*. N.YNVAI 
40f>.

ally
lm'a

.im
■i0*
■ o. 
•k | i  

AM*
a*
-e.
MM

i«5o-nor.nr.nY

i l c c r e o

nml d e ir .v d ed  n o : - •*. .hem  . is l , reRiv- 
ter, tlei’. ilefein’mp mn!u) from
her tvnfrt. t! r • an lonnsvp.jen 
frr.dant l<*ok • •••..■ fr.e.  .-ntth reals- 
te r , an 1 "hr* def- •;.!>.* p e .-re lp u :* 4  
iu lm:a-«:-.ent an-! (Wn r*  tn her fol­
lowin'.: ll.e mlihpey was snfr'd.'c-nt tn 
sustain I'efe’o l.irr’A ecc.-. -otfoas for 
first-l’e/r* 0 “• ’■’•e”V. secou'l-tiejjroc 
roMierv. to.•' •••units of llitrd.dcgreo 
crnml !• re. a;-, nml I,*-.i.s ireV . l ‘oo. 
pie v. riniemor. 197*. Ik’. X.Y.Sd TGI, 
305 N.Y.S.lM s ju  N , | j f . T .

I’EN A L  LAW § 165.15
APT; CLP. J<T— 0TI1F.II 0 IF P.\ SI'S I! ELATING TO TJTEFT 

a lO 'l.W  Ur.nrAhorb.ctl ere of a Tc'.iiclc
Practice Co .nncniary Cited 

Peop le  v. A lnm o. 1 974 , S I  X .Y .2 4  
4 5 2 . IC S  N .Y .S ,11,1 3 7 5 ,, 3 1 5  X .II.IM  
ii-:.

Snjijiloiucrtnry imtex to Notes 
Failure of lessee to return vehicle 10

10. Failure of lesseo to return
: * vcnlclo ...

A failure liy a lessee of a conm cr- 
ci.illy rented vehicle to return it  to 
lessor at tlwo Stip'ilateil is  tint a vio­
lation of m ini. 3 of this section nml, 
nt least j tt ahsetioo of n ilcnimi l hy 
owner ami refusal hy lessee to ilc-

____________ liver, nrlRinnl renting nml retention
does not heeoine n crime hy lapse of 

9. Evidence time, hut is merely n breach of cou-
llviiliim e was insiiffleicnt to cs'.nh- truer, linnnor Cas. Co. r .  Lar.ar,

INIi ilefe inh iilV  Ritili beyond n r--n- 1!'75, P I  Mise,2d 300, 3CG N.Y.S.'.M
seunMe doubt of possession of weap- 311.
m is  ip i i! datiRerous inairmnents ami 
npplinlieea or unnulhomed use of a 
vehicle. People v. Itoherts. lf'75,
47 A .I *.2d 909. 3C(» N.Y.f?.2d 227.

§ 1G5.15 T h e ft  o f services 
A  person is g tt llly  o f  th e ft o f  st rv iccs  w h e n :

f A V r  m t i n  v o l u m e  f o r  l e x t  o f  t l o  5 ]

4. W i l l i  intent to avoid payment by h imself or ano llior person o f 
tho law fu l c!:at'"0 fo r any telerommmiirations service, inc lud ing , 
w iilio u t lim ita t iiin , enblc udovision scrviee, lie obtains or nttempts 
lo  ohtain suelt serviec fo r h im self or another person or avoids or
attempts lo  avoid paypient therefor by li'iiise lf or another person by
mean- o f (a) tamperin'? nr mnkintr comioelion wi th the equipment 
o f llm  siipidicp, whether hy iitei liatiical, c lertrieal, neouslieai or 
o lber means, or ( I i )  any misrepresetita!ion of I'aet w liieh lie ktnuvs 
lo  be fa l— , or (o) any o'.her rut■ lice, ( i-iel;, dceejdion, eodi- or <L-v -ce; 
nr

[ 5 ' c c  m a i l i  v o l u m e  f o r  tc .v l o f  5  l o  " J  

Theft o f services is u class A  misdemeanor.
As amended L.JDTfj, c . 1530, § 2.

1975 Atnondnient. Subd. 4, I , .1975, service llic ft for himself or nrmthcr
c. olti). 5 2, r f f .  on the 90th ilny nfter pcrsnn,
July 29. 4975, Included eahlo telovisluu

Supp lem en ta ry  P ra c t i c e  Comment a ries 
b y  A r n o l d  D .  H c c h t m a n  

1975
fi‘ iihdl\'«l'>u I ivns nmemlod to add ‘'cc.hlc television service’' fr.,1975, 

e. M ID I; n pin use which is now d if iin il iu subdivision 9 of J 155.00.
The ainemlaii'iit was spnasoi'i'd '•» tin' t'ulilo Television Commission 
wliieh, ntuic.reiiily, considered that tho development of enhlc television 
i i  o- In t!i’-s Slate Inis been iiihllvtnd hv \\ii|i-spn-ml theft of cal.lr tide* 
vision Nor^Ves, Hue eslimnti- Is that as many us J fit),(ion pcotdu in 
Now York Stale may he cell in ; cnhlo serviees without pn.vin? for It.
11inloilslv, a svi'.oits theft pt'olil--iii ovisls lint that does not metni that 
th-; instant amendment is necessary, l l  ussum es-.nr at least Implies
— ihat the theft of cable television service.-: wns not heretofore pro­
scribed so that li,e  specific iimln-ioti thereof was necessary.

Subdivision 1. since its in itial enactment, has spolo’n in terms of
the ihcft of   innuuilealioiis serviees," Tins phrase, not found In
the former Pep a’ ,'.:ivv, was introduced in tin- V'(»7 revision as n pep. 
e re  term to encompass jiw t sceli t--,4ih!i-nt advam-es t i s  eu’de television.
Tim tarn, i law sp- ifien'l.v nd lressed "lelephiim-" or "tel--Krnpli*' nerv- 
ievs (former 1’enai .aw J5 fH.i7, 1'.‘!*3-e) ami, if such terms Inn! hern 
31 '/■ Vi-"«•» *.a ;.i • a _  jy. n

1-1)4 e >• ”



nntiuued iu the revised law , tlie instant nmocdir.ent would lie appro­
priate. )*t:t the word "t'-U'oomnmnieution" was .adopted prc<i*cly for 
•' e j'urpo-o of idula 'tu? periodic nmcndr-icnt of tl i* sulshNMon when­
ever a new device. as euhlo television, is introduced iuio our cnl- 
tare . As defined, "telecommunication*" means: •'commnuicalion at n 
distance (us by Cfthlo, radio, tclcRrnph, tclophone or television)"' 
(Webster's Third  New Intcrnntioiml D ictionary, unnbriditcl). Thus, 
witiiont further elaboration, the statute clenrly included tho subject 
o: the instant amendment.

Tin* objection to tlds amendment is not that it is incorrect hut that 
it is inappropriate. One in ilic major deficiencies of the former I ’enai 
Law was tlmt, by ncerclion over ttic years, it became a rnmbersomo 
and eonfiu-ins repository of prohibited conduct directed nt very linr- 
row ctreiiinst iin'.vi. The revised i'enal l.aw sought to ovoid this un- 
•Icsirnble cotuiitlon bv tbn use of generic or otlicr broadly descriptive 
t. rniM to eii.'oi|i|eiss the nmuy form*— existing and prospective— tlint 
criminal conduct eau latte, tfufnrtuiiately, the instant amendment 
serve* to b ad tins well laid plan nirhy.

§ 105.30 Fvar.ttnlcnt accostine 
Practice Commentary Cllcti 

I'ro i.b’ v. liro'vn, li'T I, SI Misc.2d 
3-i:». n .y .s .im  11 .*..

Elements of crime 3

I .  Constitutionality 
T h is  section m nh lu " it nu o ffen se  

to  a vest p e rron  Iu paM Ie piaee with 
in ten t to  dnfnt'.iil him o f nteney o r 
p ro p e rty  by me.tus ef tric .t, tovim lle,

§ 1G5.50 C rim inal possession of
S upp lem entary  In d e x  to Note*

Free coot!' or (pits G 
Market value i  
Purpose 1 •

or confiilrnec gnmo was not void for 
Miyndicss. ivople v, Jtrown, 10? I, 
M  Mi.sc.2d MU, o(m X.Y.S.2d 1 ir.

3. Flemonts of crime 
Ksmtnce o f offeoMc of frindulent 

iiccustlng Is the swindling nnd de­
frauding of victim nftrr gaining Ida 
coufldetiee. People v, Itrown, lilV I, 
SI Mi*c.2d II!*, iJ'Vi XA>'.2d J IN.

i/j . Purpose 
P u rp ose  o f ‘ b is oer'tbiu nnd section 

J.V ,.2 l' fix ing  ii'ither degrees ul crim e 
o f Iit re e r ' o r  ci indii.il puiiicKtdon is 
lint r.-la '.id  lo  r.-.-nki'lic,- ecan.unie 
t .r .-h i I but n ansi -..sins nc.dc o f  erh it- 
.ii it ope ra t o ils  by p. rs o o s  charged 
w ith o t len se s  under ib is  section  and 
: • | I .  Peop le V. t'..b iH ||ii|i,

: N.Y M  " t l .  Ill's! N.Y.S.'.M
N .K ..M

3 . Evidence 
IN '.'iellec. Itiellldltl? evideliec tlmt 

( ' . . f eudau ' -An* ..hsi't vi d by police of- 
t . ' . e t*  riinni'lg from  a bouse  in whose  
it.it:..nr i t a t a c "  t* s'nbw  nv.toniobllo
w :< p .irhc il, s c -m ine , I defend . 'id 's  

'.lei b.ii for r-il ini i d !  \ pM 'noodic;
 ...........  v te th e  f i r s t  tV„-ree. People
.. i l o f l n  an. I'lT.'., . | ;  A .l* ." * < i l \  .Mil
N .Y .S .’.M
j .  M a rke t va lve

1 i.u '.vi.hipt's r " i p i ' . f  o f  s'lP.r.tio f , .r  
M o ll' ll c xp e ritu cu llll lib l' llll:' |,'1N XX n*

S jfa .fO  C rim in a l posscimion o f stolen p ro p e rty ; n o  ilc fc iiso  
P ra c t ic e  C oa im en ta ry  Cited

* I V I  . .  P .tT l. 77  ' ! •v '.'d  
7 7. I N.Y.S.'.M .".m i.

10

stolen properly in tlie firs t degree
n s ign ific an t ndm issi.ei o f  va lue and 
n e .u iflrnm ll.t i i o f n m a rk e t  va lue f o r  
p u r ) . . .s e s  ot p ru sri'u t lnn  f o r  e r lm ion l 
li iv s c e s s lo n  i,I .slid,at p ro p e rty  in  firs t , 
deiti'ee, even i f th a t m u rh e l xvn* nn 
ille g itim a te  inurUot. P e o p le  v. (M in* 
■mini. P I7 I .  ::r . n . y . n i  km . 3 0 3  n . y .  
s.'.m r,77. 332 S.KJM

W he re  at lim e e xp e rim en ta l lib rium  
p ills  w en  pnssi’ s.se.1 us s to len  p ro p , 
c e l> t l.e  exp e rim en ta l p i l l*  had been 
ree,died by iiiiinu fue lu re rN  and sub - 
h i l l i l le  p i lls  o f h iibM nu lia lly  name 
ehe iidea l cn inpoiiilion  w ere being lim n- 
nO ie tn rrd  nml lu n rke tc il, t iu irko t vnhto 
o f  h a b i li t a te  p i l l*  w as re levan t to  
e stab lish  e iir ie u t  vu len o f  the  reca lled  
p ills  in lirnhce litioU  fo r  c r im in a l p o s ­
sess ion  o f s to len  p ro p e rty  iu f i r s t  
de tree , and it was Im m a te r ia l w hethe r 
thi- va lue o f reen lled  p i l ls  was tlm t Iu 
b'js'iib'inic o r  llh -g lt im n ln  n m rk c t. Jd.
G. F re e  (lootis o r  ( li ft s

T ie , un inv ited  ta k e r  e f  fre e  poods 
e r  j1 if t s  is jn s l as much n th ie f ns 
i f  the (p .oi's w ere d is trib u ted  f o r  a 
p rice . P eop le  V . I 'o h ls liu ll, 1 0 7 1 .  IK*
N .Y :M  n i l .  N .Y .s .’.m  .*,7 7 .
S  ” ." d  •.•*•.0.

,1 &t:
t '
V

T1TL1
■■■

§ 100.25 C
7. Submit*1"'

I •efendan* 
inn! iinperKi.il
cer stopped I*, 
to defendant' 
that defends,' 
potico officer., 
ldelo, or men 
of nny citls,..|

Airrin.r

§ 195.00 0 
Supplem ents 

Ac| relating In 
Acts of d I sere 11

G, M onfnasa i-..
IN  en n tv lilf. 

o f  a duty cpj, 
la liem * o f  n tsc 
* ot e im s lltu t , • 
'■official tills,.,.
nepb'et or oinis 
n er.bue only if ,
••a lly enacted a 
rule* promuliptt, 
the rtiu'valen! tc
e f fe c t . People
A.D.LM 200. h’.;.;

10. Evidence
Ev idence was 

conviction* o f »■ 
Iiey, depntv i.|,t,.r 
torncy, nml i|,c 
•listrb-t a fo r n e  ’ 
O' in the four,’

a k t i o u : :

9 200.00 Drib'
Supp lem entary

Action tn 'n»l,M „ . . 
Common law 
Purpose V i

f j .  Purpose
J.c jf.s llltlM : ft,!, 

"as a |„il,he





S B  5 9 4 :  R E L A T I N G  T O  I N S U R A N C E  U N A V A I L A B L E  O N  T H E  V O L U N T A R Y

M A R K E T

In t h e  c o u r s e  o f  d e l i b e r a t i o n  o v e r  t h e  m e d i c a l  m a l p r a c t i c e  

i n s u r a n c e  i s s u e ,  i t  b e c a m e  e v i d e n t  t h a t  o t h e r  g r o u p s  s i m i l a r l y  

c l a s s i f i e d  a s  " h i g h  r i s k , "  h a v e  f a c e d  t h e  s a m e  p r o b l e m  i n  

t h e  p a s t .  F i s h e r m e n  in p a r t i c u l a r  o f t e n  h a v e  f o u n d  i n s u r a n c e  

a t  r e a s o n a b l e  r a t e s  u n a v a i l a b l e .  B u s i n e s s e s  a n d  h o m e  o w n e r s  

i n  r u r a l  a r e a s  h a v e  e n c o u n t e r e d  t h e  s a m e  s i t u a t i o n  r e g a r d i n g  

f i r e  i n s u r a n c e .  In o r d e r  t o  p r e v e n t  a f u t u r e  i n s u r a n c e  c r i s i s  

f o r  f i s h e r m e n  o r  o t h e r  h i g h  r i s k  g r o u p s ,  S B  5 9 4  w a s  p r o p o s e d .

S B  5 9 4  i s  s i m i l a r  t o  o n e  o f  t h e  p r o v i s i o n s  o f  t h e  m e d i c a l  

m a l p r a c t i c e  s o l u t i o n .  W h e n  t h e  D i r e c t o r  o f  t h e  D i v i s i o n  

o f  I n s u r a n c e  d e t e r m i n e s  t h a t  i n s u r a n c e  in a n y  f i e l d  is  u n a v a i l a b l e  

o n  t h e  v o l u n t a r y  m a r k e t ,  h e  m a y  b y  r e g u l a t i o n  i n i t i a t e  a 

p l a n  t o  p r o v i d e  t h e  n e e d e d  i n s u r a n c e .  T h e  D i r e c t o r  i s  a l s o  

e m p o w e r e d  t o  r e q u i r e  t h e  i n s u r a n c e  i n d u s t r y  t o  e s t a b l i s h  

a p l a n ,  s u b j e c t  t o  h i s  a p p r o v a l ,  t o  f i l l  t h e  i n s u r a n c e  g a p .

In t h e  e s t a b l i s h m e n t  o f  s u c h  a p l a n ,  t h e  D i r e c t o r  is a u t h o r i z e d  

t o  r e q u i r e  p a r t i c i p a t i o n  b y  a l l  i n s u r a n c e  c o m p a n i e s  o p e r a t i n y  

in  t h e  s t a t e  w i t h  t h e  b u r d e n  s p r e a d  e q u i t a b l y .  T h e  D i r e c t o r  

is a l s o  r e s p o n s i b l e  f o r  r e g u l a t i n g  r a t e s  a n d  u n d e r w r i t i n g  

s t a n d a r d s .

S B  5 9 4  w a s  s u b m i t t e o  o n  t h e  r e c o m m e n d a t i o n  o f  H e r b e r t  D e n n e n b e r g ,  

t h e  l e g i s l a t u r e ' s  c o n s u l t a n t  o n  i n s u r a n e e .
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STATE  O F  WISCONSIN 

ASSEMBLY B ILL  5S 

(As A m end ed  and  En a c t e d )

AN A C T  to  r e n u m b e r  and  e m e n d  619. Cl (1) (c); to  am e n d  619.01 (1) (a);

and to c r e a t e  619. 01 (1) (c) 2 and  (7) of the  s t a t u t e s ,  r e l a t i n g  

to  c r e a t i o n  of m a n d a t o r y  l i s k - s h a r i n g  p l a n s  f o r  h e a l t h  c a r e  

l i a b i l i t y  i n s u r a n c e

T h e  peop l e  of the  s t a t e  of W is c o n s in ,  r e p r e s e n t e d  in s e n a t e  and  a s s e m b l y ,  

do e n a c t  a s  fo l lows:

SECTION 1. 619.01 (1) (a) of the  s t a t u t e s  i s  am e n d e d  to  r e a d :

619.01 (1) (a) E s l a b l i s l n n e nt o f p l a n s .  If the  c o m m i s s i o n e r  

f in d s  a f t e r  a h e a r i n g  tha t  in any  p a r t  of t h i s  s t a t e  a u t om o b i l e  i n s u r a n c e ,  

p r o p e r t y  i n s u r a n c e ,  h ea l th  c a re  l i a b i l ity i n s u r a n c e  o r  w o r k m e n ’ s c o m p e n s a t i o n  

insur . 'mci ir. no t r e a d i l y  a v a i l a b l e  in the  v o l u n t a r y  m a r k e t ,  and  t h a t  t h e  p u b l i c  

i n t e r e s t  .‘q u i r e s  such a v a i l a b i l i t y ,  he  m a y  hy r u l e  e i t h e r  p r o m u l g a t e  p l a n s

to p r o v id  • su ch  in s u r a n c e  c o v e r a g e s  fo r  a ny  r i s k s  in t h i s  s t a t e  w h ich  a r e  

equ i t ab ly  un t i t l e d  to bu t  o t h e rw i s e  unab le  to o b t a in  s u c h  c o v e r a g e ,  o r  m a y  

c a l l  upon the  i n s u r a n c e  i n d u s t ry  to p r e p a r e  p l a n s  fo r  h i s  a p p r o v a l .

SECTION 2. 619.01 (!) (c) of  the  s t a t u t e s  is  r e n u m b e r e d  619.01 (1)

(c ) 1 arid a .mended to r e a d :

619.01 (1) (c) 1. E a c h  p lan ,  e x c e p t  a h e a l t h r a r e  l i a b i l i t y  i n s u r a n c e  

p l a n , sh a l l  r e q u i r e  p a r t i c i p a t i o n  by al l  i n s u r e r s  do ing a n y  b u s i n e s s  in t h i s  s t a t e  

o f  the t y p e s  c o v e r e d  hy the  s p e c i f i c  p l a n  and  a l l  a g e n t s  l i c e n s e d  to  r e p r e s e n t  

s u ch  i n s u r e r s  in t h i s  s t a l e  f o r  the s p e c i f i e d  t y p e s  of  b u s i n e s s ,  e x c e p t  t h a t  the
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c o m m i s s i o n e r  m ay  exc lude  c l a s s e s  of p e r s o n s  fo r  a d m i n i s t r a t i v e  c o n v e n i e n c e  

o r  b e c a u s e  it is  not e qu i t ab le  o r  p r a c t i c a b l e  to r e q u i r e  t h e m  to p a r t i c i p a t e  in 

th e  p la n .

SECTION 3. 619.01 (1) (c) 2 of the  s t a t u t e s  is  c r e a t e d  to r e a d :

619. 01 (1) (c) 2. E a c h  h e a l t h  c a r e  l i a b i l i t y  i n s u r a n c e  p l a n  s h a l l  

r e q u i r e  p a r t i c i p a t i o n  by a l l  i n s u r e r s  i n s u r i n g  p e r s o n s  in t h i s  s t a t e  a g a i n s t  

l i a b i l i t y  r e s u l t i n g  f r o m  p e r s o n a l  i n j u r i e s .  Any  d e f i c i t  in  a h e a l t h  c a r e  l i a b i l i t y  

i n s u r a n c e  p l a n  in any y e a r  s h a l l  be  r e c o u p e d  by r a t e  i n c r e a s e s  f o r  s u c h  p l a n '  

a p p l i c a b l e  p r o s p e c t i v e l y .  Any s u r p l u s  o v e r  th e  l o s s  r e s e r v e s  in  s u ch  a  p l a n  • 

in any y e a r  s h a l l  b e  d i s t r i b u t e d  by r a t e  d e c r e a s e s  f o r  s u ch  p l a n  a p p l i c a b l e  

p r o s p e c t i v e l y .

SECTION 4. 619. 01 (7) of t h e  s t a t u t e s  i s  c r e a t e d  to r e a d :

619.01 (7) HEALTH  CARE L IAB IL ITY  POL ICY  L IM ITS .  H e a l t h  

c a r e  l i a b i l i t y  i n s u r a n c e  p lan s  e s t a b l i s h e d  u n d e r  th i s  s e c t i o n  s h a l l  provide.: 

m i n im u m  c o v e r a g e  to i n s u r e d s  in the  am o u n t  of not l e s s  t h a n  $100, 000 f o r  

e a c h  o c c u r r e n c e  and $300, 000 f o r  a l l  o c c u r r e n c e s  in any one  po l i c y  y e a r  

f o r  the  p r o t e c t i o n  of p e r s o n s  who a r e  l e g a l l y  e n t i t l e d  to r e c o v e r  d a m a g e s  

f r o m  the  i n s u r e d  fo r e r r o r s ,  o m i s s i o n s  o r  n e g l e c t  in  the  p e r f o r m a n c e  of t h e  

i n s u r e d ' s  p r o f e s s i o n a l  s e r v i c e s .  If a n  i n s u r e d  h a s  e x c e s s  l i m i t s  l i a b i l i t y  

c o v e r a g e  o r  su ch  c o v e r a g e  i s  a v a i l a b l e  to h im ,  the  c o v e r a g e  p r o v i d e d  u n d e r  

s u c h  p l a n s  s h a l l  be  equa l  to th e  m i n im u m  l e v e l  o f  s u ch  e x c e s s  l im i t s  

c o v e r a g e .  If the i n s u r e d  doe s  no t  h av e  e x c e s s  l im i t s  l i a b i l i t y  c o v e r a g e  and  

s u c h  c o v e r a g e  i s  not a v a i l a b l e  to h im ,  the c o m m i s s i o n e r  m a y  e s t a b l i s h

m i n im u m  l e v e l s  of c o v e r a g e  h i g h e r  t h a n  th e  m i n im u m  l im i t s  s p e c i f i e d  in 

t h i s  s u b s e c t i o n  f o r  s u ch  p l a n s .



SENATE  B IL L  NO . 4 0 0  -  OM M ITTEE  ON J U D IC IA R Y
C H A PTE R ...............

A N  A C T  relating to insurance; authorizing the commissioner o f insurance to pro­
mulgate regulations establishing a Nevada Essential Insurance Association: 
vesting administrative powers in a board of directors; assigning powers and 
duties to the association and the commissioner; and providing other matters 
properly relating thereto.

The P e op le  o I  the S ta le  o j  N ev a d a , rep re sen ted  in  Sena te  a n d  A ssem b ly ,
d o  enact as fo l lo w s :

S u c t io n  I .  Chapter 67913 o f NUS is hereby amended by adding 
thereto the provisions set fo rth  as sections 2 lo  6, inclusive, o f this act.

Sue. 2. 1 , I  j  a lt e r  a  h ea ring  the com m iss ione r de te rm ines that a vo i-  •
un tu ry  o r  m and a to ry  p la n  w ou ld , in li is  ju dgm en t, fa i l f o r  a n y  rea son  to  
p ro v id e  essen tia l in su rance  cove rage , he m ay , by  reg u la tion , estab lish  a 
n onp ro fit u n in c o rp o ra te d  leg .tl en tity  to  be kn ow n  as the N ev ad a  E ssen tia l 
In su ran ce  A ssoc ia tion . A l l  in su re rs  re q u ire d  to  pa rtic ip a te  pu rsu an t to 
subsection  3  o f  N U S  6 S 6 IJ .1 3 U  sh a ll becom e m em bers o f the assoc ia tion  
as a cond ition  o f  the ir a u th o rity  to transact in su rance in 'h is s la te .

2 . T h e  assoc ia tion  sha ll p e r fo rm  its fu n c tion s  and , p la n  o f o p e ra ­
tion estab lished by  reg u la tion s  p rom u lg a te d  b y  the com m iss ione r pu rsuan t
to  subsection 1 o f  N l i S  6 3 6 1 1 .1 SO.Sue. 3. 1. T h e  adm in is tra tiv e  p ow e rs  o f  the N evada  E ssen tia l In s u r ­
ance A ssoc ia tion  s h a ll be v e s ta l in  a  b o a rd  o f  d irec to rs  consisting  o f  not 
less than five  n o r  m in e  than n ine m em bers se rv ing  term s as estab lish ed  in 
the p lan  o f  o rg an iza tion . T he  m em be rs  o f the b ou t,I sh a ll be a pp o in ted  by 
the com m iss ione r with due con s id e ra tion  g iven to  the com pos ition  o f  the 
m em bersh ip  o f  the assoc ia tion  and  to the in te re sts o f  the in su red s w ho a re  
p rov id ed  essen tia l in su rance  cove rage  b y  the assoc ia tion .

2 . M em b e rs  o f  the b o a rd  m ay  be re im bu rsed  fro m  the assets o f  the 
assoc ia tion  fu r  expenses in cu rre d  b y  th e ir  a s  m em be rs  o f  the b o a rd  o f  
d irec to rs and  f o r  re a son ab le  am i equ itab le  com pensa tion  as m ay  be p re ­
scribed by  the term s o f  the p lan  o f  o rg an iza tion .

3 . The b o a rd  o f d ire c to rs  o f  the assoc ia tion  sh a ll subm it lo  the c om ­
m issioner a  p lan  o f  o rg an iza tion  fo r  the assoc ia tion  a n d  m ake  su itab le  o r  
necessary am endm en ts th e re to  to  assu re the fa i r ,  re a son ab le  a n d  equ itab le  
adm in istra tion  o f  the a ssoc ia tion . T h e  p la n  o f  o p e ra tio n  s h a ll becom e  
e ffective upon  a p p ro v a l, in  w riting  by  the c om m iss ione r.

•I. i f  the a ssoc ia tion  fa i ls  to  subm it a su itab le  p lan  o f  o p e ra t io n  w ith in  
a reasonab le  p e r io d  o f  tim e, o r  if at any  tim e th e re a fte r the assoc ia tion  
fa ils ta subm it su itab le  am e rd m en ls  to  the p lan , the c om m iss ion e r sh a ll 
p rom u lgate rt p lan  as necessary  o r  adv isab le  to  effectuate the p ro v is io n s  o f  
this section.Sl.C. 4. 1. 'The N ev ad a  E ssen tia l In su ran c e  A ssoc ia tion  s h a ll, fu r
purposes o f this section am i lo  the exten t a p p ro v e d  by  the c om m iss ion e r, 
l im e  the g ene ra l pow ers nnd  au th o r ity  g run ted  under the lasvs o f  th is state 
to ca rrie rs  license ,I ta transact the k inds o f  in su rance d e fin ed  in N i t 3  
6 3 1 A .0 2 0  a , 6 3 1  A .0 3 0 , inc lu sive .

2 . 'The assoc ia tion  m ay  take  any  necessary  ac tion  to m oke  a v a ila b le  
necessary insurance , in c lud ing  bu t n o t lim ited  to  the fo llo w in g :

(a )  A ssess pa rtic ip a ting  in su re rs  am oun ts  necessary  to pay the ob lig a ­
tions o f  the a ssoc ia tion , adm in is tra t io n  expenses, the cast o f  exam ina tion s  
conducted  pu rsuan t to  N U S  6 3 / A .1 1 0  a n d  o th e r expenses a u th o rized  b y  
th is chap te r. The assessment o f  each m em ber in su re r f o r  the k in d  o r  k inds 
o f in su rance designated in  the p la n  sh a ll he in the p ro p o rt io n  that the net 
direct w ritten p rem ium s o f  the m em be r in su re r ja r  the preceding c a len ­
d a r y e a r b e a r ta  the net d irec t w ritten  p rem ium s o f  a l l  m em be r insu rers  
fo r  the p reced ing  c a le n d a r y e a r . A  m em be r in su re r m ay  no t he assessed 
iu an y  y e a r an am ou n t g re a te r than  5  p e rcen t o f  h is net d irec t w ritten  
p rem ium s fo r  the p reced ing  c a le n d a r y ea r . E ach  m em be r in su re r sh a ll be 
a llow ed  a p rem ium  tax  c red it a t the ra te  o f  20 percen t p e r y e a r for 5  
successive y ea rs  fo llo w in g  te rm in a tion  o f  the assoc ia tion .

(b )  E n te r in to  such con tra c ts  a s a re  necessary  o r  p ro p e r to  c a r ry  ou t 
the p ro v is ion s  and  pu rp o se s  o f  this section .

(c )  S ite o r  be sued , in c lu d ing  Hiking an y  le g a l ac tion  n c e s s a ry  to  re c o ve r 
any  assessments fo r ,  on  b e h a lf o f  o r  against partic ip a ting  ca rrie rs .

(d )  In vestigate  c la im s b rough t against tlie  fu n d  an d  ad just, c om p ro ­
m ise, sctt'c and  p a y  c o v e re d  c la im s to  the exten t o f  the ttssoc ia l o il's  
ob lig a tion  and  deny a l l  o th e r c la im s. P ro ce ss  c la im s  th rough  its employees' 
o r  th rough one  o r  m o re  m em be r in su re rs  o r  o i lie r  p e rson s dedg im ted  as 
se rv ic ing  fa c ilit ie s . D e s ig n a tion  o f  a  se rv ice  fa c i li ty  is  sub jec t to  the 
a p p ro v a l o f  the c om m iss ion e r bu t such designation  m ay  be dci lin ed  by  
a m em be r in su re r.

(e ) C la ss ify  risks as m ay  be ap p lic ab le  a n d  equ itab le .
( I )  E stab lish  a p p rop ria te  ra tes , ra te  c lass ifica tion s a n d  ra ting  c.diust- 

m ents and  fi le  such ra le s  with the com m iss ion e r in acco rdance  w ith N R S  
63611.

(g j A dm in is te r any  type o f  re in su rance  p ro g ram  fo r  o r  on b eh a lf o f  the 
assoc ia tion  o r  any  p a rtic ip a tin g  ca rrie rs ,

(h )  P o o l risks am ong  p a rtic ip a tin g  ca rr ie rs .
( i )  Issue and  m a ik e t , th rough  agents, po lic ie s  o f  in su rance p ro v id in g  the 

cover,ige req u ire d  by  this section in  its ow n nam e o r  on  b eh a lf o f  p a rtic i­
pating ca rrie rs .

( j )  A dm in is te r separa te  p o o ls , separa te  accnum s o r  o th e r p lans as m ay  
be deem ed a p p rop ria te  jo r  separa te  e a rn e rs  o r  g roup s o j  ca rrie rs .

( k )  In ve s t, re invest and  adm in is te r a l l funds a n d  m oneys h e ld  by the 
assoc ia tion .

( I )  b o r ro w  fu nd s needed by the assoc ia tion  to e ffec t the pu rposes o f this 
section .

(m ) D e v e lo p , e ffec tuate  a n d  p rom u lg a te  any  lo ss -p rcvcn tion  p rog ram s  
a im ed  a l the best inU 'iesfs o f  the iissoe io iion  and  the in su ring  pub lic .

(n )  O pe ra te  and  adm in is te r an y  com b ina tion  o f  p lans, po. ls, re in su r­
ance a rrangem en ts o r  o th e r m echan ism x as deem ed app rop ria te  to best 
accom p lish  the fa i r  and  equ itab le  op e ra tio n  o f  the association fo r  the p u r­
poses o f  m uking  a v a ila b le  essen tia l in su rance  e o \e rag e .

Sue. S. The  c om m iss ion e r a n d  tlie  N ev ad a  E ssen tia l insu rance . ,su i-  
c ia tion  m ay :

1 . G iv e  con s id e ra tion  to  the need  fo . adequate and  read ily  act essdde 
coverage , to  a lte rna tive  m ethods a ) im p rov ing  the m arket a ife i le d , to 
the p re fe ren ce s  o f the in su re rs  and  agents, to  the inherent lim itations o f 
the in su rance m echan ism , io  the need  fo r  rea sonab le  underw riting stand­
a rd s  and  to  the req u irem en t o f  rea sonab le  tu ss-p i. vention meuswes.

2, E stab lish  p ro cedu re s  that w ill < rente m in im um  in terfe rence with 
die v o lu n ta ry  m arke t.



3 . S p re ad  the bu rden  im posed  by  the fa c i li ty  e q u itab ly  and  e ffic ien tly .
4 .  E stab lish  p rocedu re s  f o r  app lican ts and  pa rtic ip an ts  to  have  

g rievances rev iew ed .
5 . T ake  a l l  rea son ab le  and  necessary  steps to  d isso lv e  the a ssoc ia tion  

at the e a rlie s t da te  when essen tia l in su rance  becom es re a d i ly  a v a ila b le  in  
the p riva te  m a rk e t. T he  d is so lu tion  o f  the a ssoc ia tion , in c lu d ing  its  assets 
and  liab ilit ie s , s h a ll be a ccom p lish ed  u n d e r the supe rv is ion  o f  the c om ­
m iss ione r in an equ itab le  a n d  re a son ab le  m ann e r.

Sec . 6. T he re  is no  lia b i lity  o n  the p a rt o j ,  a n d  no  cause o f  ac tion  o f  
an y  n a tu re  a rises , against the N  3a E ssen tia l In su ran c e  A ssoc ia tion  o r  
its ageriis o r  em p loyees , m em b t the b o a rd  o r  the c om m iss ion e r o r  h is 
rep resen ta tives f o r  any  g o od  fa ith  p e r fo rm an c e  o f  the ir p ow e rs  and  duties  
und e r sec tions I  to  6 , in c lu sive , o f  th is act.

Sec . 7. This act shall become effective upon passage and approval.

SENA TE  B I L L  NO.  401 -  C O M M ITTEE  ON J U D I C I A R Y  
CH A PTER ..............

AN A C T  relating to insurance; revising provisions relating to mandatory insurance 
plans when essential insurance coverage is unavailable; clarifying the definition 
of liability insurance as a form of casually insurance; eliminating malpractice 
insurance as a separate form of casualty insurance; and providing other mat­
ters properly relating thereto.

The P eop le  o f the State o f  N evad a , rep re sen ted  in  Sena te  and  A ssem b ly ,
d o  enact as fo l lo w s :

S e c t io n  1. NRS 6S1A.020 is hereby amended lo read as follows:
f»S 1 A .020 1. “ Casualty insurance" includes:
( a )  Vehicle insurance. Insurance against loss of or damage to any land 

vehicle or aircraft or any draft or riding animal or to pr .pcrty while con­
tained therein or thereon or being loaded or unloaded therein or there­
from. from any hazard or cause, and against any loss, liability - .r expense 
resulting from or incidental to ownership, maintenance or use of any such

1 vehicle, aircraft or animal, together with insurance against accidental 
injury to individuals, irrespective o f legal liability of the insured, including 
the named insured, while in, entering, alighting from, adjusting, repairing, 
cranking, or caused by being struck by a vehicle, aircraft or draft or riding 
animal, if such insurance is issued as an incidental part of insurance on 
the vehicle, aircraft or draft or riding animal,

( b )  Liability insurance. Insurance against legal liability for the death, 
injury or disability of any human being, or for damage to property [ J  , 
in c lud ing  liab ility  resu lting  from  neg ligence in ren d e rin g  exp e rt, fid u c ia ry  
o r  p ro fe ss ion a l se rv ices; and provisions o f medical, hospital, surgical, 
disability benefits to injured persons and funeral and death benefits to 
dcper dents, beneficiaries or personal representatives of persons killed,

irrespective o f legal liability of the insured, when issued as an incidental 
coverage with or supplemental to liability insurance.

(c )  Workmen’s compensation and employer's liability. Insurance of 
the obligations accepted by, imposed upon or assumed by employers under 
law for death, disablement or injury o f employees.

( d )  Burglary and theft. Insurance against loss or damage by burglary, 
thclt, larceny, robbery, forgery, fraud, vandalism, malicious mischief, con­
fiscation, or wrongful conversion, disposal or concealment, or from any 
attempt at any of the foregoing, including supplemental coverage for med­
ical, hospital, surgical and funeral expense incurred by the named insured 
or any other person as a result of bodily injury during the commission of 
a burglary, robbery or theft by another, and also, insurance against loss of 
or damage to moneys, coins, bullion, securities, notes, drafts, acceptances 
or any other valuable papers and documents, resulting from any cause.

• ( e )  Personal property lloatcr. Insurance upon personal effects against 
loss or damage from any cause.

( f )  Glass. Insurance against loss or damage to glass, including its let­
tering, ornamentation and fittings.

(g )  Boiler and machinery. Insurance against ir.y liability and loss or 
damage to property or interest resulting from accidents to or explosions of 
boilers, pipes, pressure containers, machinery or apparatus, and to make 
inspection o f and issue certificates o f inspection upon boilers, machinery 
and apparatus of-any kind, whether or not insured.

( it ) Leakage and lire extinguishing equipment. Insurance against loss 
or damage lo any property or interest caused hy the breakage or leakage 
of sprinklers, hoses, pumps and other lire-extinguishii.g equipment or 
apparatus, water pipes or containers, or by water entering through leaks 
or openings in buildings, and insurance against loss or damage to such 
sprinklers, hoses, pumps and other lire-exiinguishing equipment or appa­ratus.

( i )  Credit and mortgage guaranty. Insurance against loss or damage 
resulting from lailure of debtors to pay their obligations to tlie insured, 
and insurance of real property mortgage lenders against loss by reason of 
nonpayment of tiie mortgage indebtedness.

( j )  [Malpractice. Insurance against legal liability of the insured, and 
against loss, damage or expense incidental to a claim of such liability, and 
including medical, hospital, surgical and funeral benefits to injutcd per­
sons, irrespective o f legal liabiliiv of the insured, arising out of the death, 
injury or disablement of any person, or arising out of damage to the eco­
nomic interest of any person, as the result of negligence in rendering 
expert, fiduciary or professional service.

( k ) 3  I.levator. Insurance against loss of or damage to any property 
of (ho insured, resulting from the ownership, maintenance or use ul ele­
vators, except loss or damage by lire, and to make inspection of and issue 
certificates of inspection upon, elevators.

L U ) j  (A) Congenital delects. Insurance against congenital defects
human beings.
[ ( m ) ]  ( I )  Livestock, insurance against loss or damage to livestock, 

.a! services o f a veterinary for slich animals.
[ ( n ) ] l  (»>) Entertainments, insurance indemnifying the producer of 

any motion picture, television, radio, theatrical, sport, spectacle, entertain­
ment, or similar production, event or exhibition against loss from inter­
ruption. postponement or cancellation thereof due to death, accidental 
injury or sickness of performers, participants, directors or other principals.



C(o)3 ( n )  Miscellaneous. Insurance against any other kind o f  loss, 
damage or liability properly a subject of insurance and not within any 
other kind o f insurance as defined in this chapter, if such insurance is 
net disapproved by the commissioner as being contrary .to law or public 
policy.

2. Provision of medical, hospital, surgical and funeral benefits, and 
of coverage against accidental death or injury, as incidental to and pait 
of other insurance as slated under paragraphs ( a )  (vehicle), ( b )  (liabil­
ity), ( d )  (burg lary), (g ) (boiler and machinery), [ ( j )  (malpractice),] 
and ( k )  (elevator) of subsection 1 shall fo r all purposes be deemed to 
be the same kind of insurance lu which it is so incidental, and shall not 
be subject to provisions of this code applicable to life and health insur­
ances.

Sue. 2. NRS 6S6B. 180 is hereby amended to read as follows:
6S6B. 1 SO 1. If the commissioner finds after a hearing that in any 

part o f this state any essential insurance coverage is not readily available 
in the voluntary market, and that the public interest requires such avail­
ability, he may by [ r u le ]  reg u la tion  either promulgate plans to provide 
such insurance coverages for any risks in this state which arc equitably 
entitled to but otherwise unable lo obtain such coverage, or may call 
upon tl'.c industry to prepare plans for his approval1. Such  p la n s  m ay  a lso  
in c lude  any  k in d  o f  re in su rance  that is  u n a v a ilab le  and  tha t w ou ld  fa c i li ­
tate m ak in g  essentia l in su rance  coverage a v a ila b le  where it w ou ld  o th e r­
wise n o t be a va ila b le .

2. The plan promulgated or prepared under subsection 1 shall:
( a i  Give consideration to the need for adequate mid readily accessible 

coverage, to alternative methods of improving the market nlTccled, to the 
prcfcicncis o f  the insurers and agents, to die inherent limitations of the 
insurance mechanism, to the need for reasonable underwriting standards, 
and to the requirement of reasonable loss-prevcntion measures;

( b )  Establish procedures that will create minimum interference with 
the voluntary market;

(e t Spread (lie burden imposed by die facility equitably and efficiently 
within the industry; and

(d )  Iisiabiish procedures for applicants and participants to have griev­
ances reviewed by an impartial body.

3. Each plan shall require participation oy all insurers doing any busi­
ness iu titis stale of the [types] k in d s  covered by tbe specific plan and all 
agents licensed to represent such insurers in this state for the specified 
[types ] k in d s of business, except that the commi.vioner may exclude 
k inds o f  in su rance , c lasses o f  in su re rs  o r  classes of persons for administra­
tive convenience or because it is not equitable or practicable to require 
them to participate in the plan.

4. The plan may provide for optional participation by insurers not 
required to participate under subsection 3.

5. Each plan shall provide for the method of underw riting  and  classi­
fying risks, [ a n d ]  making and filing rates [applicable thereto.] , ad ju st­
ing an d  processing  c la im s and  an y  o th e r in su rance o r  investm ent fu n c tion  
that is necessary  fo r  the pu rpose  o f  p ro v id in g  essen tia l in su rance coverage .

6. Tlie plan shall specify tlie basis of participation and  assessment of 
insurers [ a n d ]  as necessary ana  sh a ll p r o . id e  fo r  the p a rtic ip a tion  o f 
agents and the conditions under which risks must be accepted.

7. Every participating insurer and agent shall provide to any person 
seeking coverages of kinds available in th .ans the services prescribed ir.

the plans, including full information on the requirements and procedures 
for obtaining coverage under the plans whenever die business is not 
placed in the voluntary market.

8. The plan shall specify what commission rates shall be paid for 
business placed in the plans.

9. If the commissioner finds that the lack of cooperating insurers or 
agents in an area makes the functioning o f tlie plan difficult, he may order 
that the plan set up a branch service oilicc or take oilier appropriate steps 
to insure that service is available.

10. The existing assigned risk plan set up under former NRS 694.390 
shall continue unless changed in accordance with this chapter.

Sec . 3. Chapter 6S6B o f NRS is hereby amended by adding ti. 
a new section which shall read as follows:

T he re  is n o  lia b i lity  on  the p a rt o f , and  n o  cause o f  ac tion  o f  any  natu re  
arises , against the com m iss ione r o r  h is rep resen ta tives o r  any  essentia l 
in su rance  assoc ia tion , its agents o r  em p loyees , u nd e r a p la n  estab lished  
pu rsuan t to  the p ro v is io n s  o f  N R S  6SC H .1S 0 , f o r  any g o od  fa ith  action  
taken by  them  in the p e rfo rm an ce  o f  th e ir pow e rs and  du ties  und er such 
p lan .

Slc . 4. This act shall become effective upon passage and approval. 
Kmarac3«aBiaHEagnnaBB«aattBBagjHBBMngamBaaBBaaBaaanaaegsgaom

SENATE  B I L L  NO. 4 0 2  -  COM M ITTEE  ON J U D I C I AR Y
C H A PTE R ..............

AN ACT tq:;irJinj: linbiliiy of persons rciuleiinj: graluiKHix emergency site; r c v j % ine provisions icl.iiinp lo location o f cmcitivncy; and providing oilier nutters properl> rel.aini; ihcreio.
/ he P e op le  o f  the Sta te  o f  N ev ad a , rep resen ted  in Senate and  A ssem b ly ,

d o  enact as fo llo w s :
Section I . NRS 41 .500 is hereby amended to read as follows:
41 .500 I. [A n y ]  li.xccp t as p ro v id ed  in N R S  4 1 .SOS, an y  person in 

this slate, who retuleis emergency care nr assistance [at the scene o l ]  in 
an emergency, gratuitously and in good faith, shall not be held liable lor 
any civil damages as a result of any act or omission, not amounting to 
gross negligence, by such person in rendering the emergency care or 
assistance or as a result of any net or failure to act, not amounting to 
cross negligence, to provide or arrange for further medical treatment 
tor the injured person.

2. Any person in this stale who acts as an ambulance driver or 
attendant on an ambulance operated by a volunteer ambulance service 
or as a volunteer driver or attendant on an ambulance operated by a 
political subdivision of this slate, or owned by the Federal Government 
and operated by a contractor of the Federal Government, and who in





A.-i Act r e l a t i n g  to dftte of submi ssion of reports conce r n i n g  bingo,
.raffles, and ice p o o l s .’’

C O M M I T T E E  R E P O R T

H O U S E

/a,Mr. Speaker: Date ■   /

The Committee on T’ ''"If'.V has had

under consideration. A Majority of the members of the Committee 

( ) recommends it DO PASS

( ) recommends it DO NOT PASS

( ) recommends it DO PASS WITH ATTACHED AMENDMENT (S )

( ) recommends it BE REPLACED WITH CS FOR _______________  AND THAT

CS F O R _____________________ DO p a s :

( ) "and" recommends it BE REFERRED TO THE ___________________________

COMMITTEE

( ) reports it back WITHOUT RECOMMENDATION 

( ) "other"

Members signing the Majority report:

_____________ . . .  .    i____ ____ ___________ ________________  _________________________

Members NOT concurring in the Majority r e po rt:

_________________________  recommends:

_________________________  recommends:

_______________________  recommends:

_______________ recommends:

rerommend s :

________  . :   ■" •' ■'  Cha  i rm a n



t
S e c o n d  S e s s i o n  - Ninth L e g i s l a t u r e

I. R E Q U E S T  
B J 11 No
T i t l e : tee Structure Recommended by the Department.

Be q u e s t ay: Date:
R e t u r n i • -c R equ ested:
A g e n c y : Revenue Program: Audit

II. F I S C A L
B u d g e t

D E T A I L
R e q u e s t  Unit(s) Affected : Audit Division •

A. E X P E N D I T U R E S r ' ( Thous a n d s  of dollars)

O B J E C T FY 76 FY 77 FY 78 FY 79 FY 80 FY 81
100 P E R S O N A L  S E R V I C E S -0- - 3 9 ,if' ' tTOTb- NT .3--- hh.i *»*>.'/
200 T R A V E L -0- 57tr 5.u .. 5.0 -5 :0 ' 57P
300 C O N T R A C T U A L -0- 6 . 0 6 .0 ' ” FTP 6;o ■ 670 ....
T O O  C O M M O D I T I E S -0 - .3 .3 .3 .3 .3
500 E Q U I P M E N T - o - 1 .2 — — — —

'600 L A N D  ft S T R U C T U R E S
700 G R A N T S , CLAIMS, ETC.

T O T A L
-0- 51.9 51 .9 53.1 5 5 . 6 57.0

B F U N D I N G : ( T h o u s a n d s  of dollars)

G E N E R A L  F U N D -0- 51 .9 51 .9 53.1 55.6 57.0
F E D E R A L  f u n d s

O T H E R

C. P O S I T I O N S :

P E R M A N E N T / T E M P O R A R Y 0 / 0  1 2  / 0 2 / 0 2 / 0 (2 / 0 2 / 0

M A N  M O N T H S  (P./T.) 0 / O' | 2M J  0 VJ\ / 0 2F r 0 |.>T| / 0 2'i f  ( j

IxJ. A N A L Y S I S  (See F iscal Note P r e p a r a t i o n  I n s t r u c t i o n s , S e c t i o n  III) 

See memo to R. D. Stevenson dated March 23, 1976.

'

IV. A T T A C H M E N T S  See remo to R. I). Stevenson dated March :23, 1976

1 /  s *
V.

-— - 7 ' X i i  / .  '
D A T E : PREPARED; BY^ - ^ V  & '/'/ />' v -------------

Director, Audj.t Division
y  " ■'

Ori g i n a l :  L e g i s l a t i v e  F i n a n c e  /  y
cc: B u d g e t  and M a n a g e m e n t  /'

P r i m e  S p o n s o r  (First L e g i s l a t o r  Named)

il/S 90
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IN THE SENATE BY THE JUDICIARY COMMITTEE

SENATE BILL NO. 597 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH L EGISLATURE - S E C O N D  SESSION 

A BILL

For an Act entitled: "An Act relating to date of submission of reports

c o n c erning bingo, raffles, and ice pools."

BE IT E N A CTED BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 05.15.080 is amended to read:

Sec. 05.15.080. REPORTS BY PERMITTEES. If the licensed activity 

grosses over $500, the permittee shall, by January 31 of the year f ol­

lowing [WITHIN 15 DAYS AFTER] the h o l d i n g  of the sp e c i fic a c t i v i t y f i l e  

for public inspection with the city or borough clerk nearest to the 

location of the activity licensed and with the commissioner of Reve n u e ,  ,
an itemised statement showing all income^fandjExpense In connection with 

the activity. Flf the activity grosses over $20,000, the commissioner 

may extend the time for filing the report for a period not exceeding 60

days.^j

* Sec. 2. AS 05.15.090 is amended to read:

Sec. 05.15.090. REPORTS TO THE LEGISLATURE BY COMMISSIONER OF 

REVENUE, ATTORNEY G E N ERAL AND C O M M I S S I O N E R  OF PUBLIC SAFETY. Before 

March 2 of [WITHIN 10 DAYS A F T E R  T HE CONVENING OF THE LEGISLATURE] each 

year the commis s i o n e r  of revenue shall submit a detailed report c o n tain­

ing a sununary of all reports required of permittees and recommending a 

permit fee 3cale that will cover costs of a d m i n i stration and enforcement 

The attorney general and the c o mmissioner of public safety shall, 

within 10 days after the convening of the legislature each year, submit 

a Jointly prepared, detailed report outlining the effect, if any, of 

the operation of this chapter on the l e g r’ *nd law enforcement activi-

- 1 -
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The H o n o r a b l e  T e r r y  G a r d i n e r
Page  2

from the games operated by the permittees. The increased processing fee 
plus the one percent annual fee would generate approximately $89,000 per 
year, thus providing sufficient funds to employ two full-time staff mem­
bers to work specifically on the enforcement of this law. These positions 
have never been specifically funded in the past. In light of today's high 
cost factors and the considerable enforcement problems that we encounter,
I feel these rates would be equitable. To accomplish this, I suggest the 
following modification to Section 05.15.020:

Sec. 05.15.020. Annual permit and fees. No actn/ity permitted under 
this chapter may be conducted unless an annual permit issued by 
the department is first obtained [AND A FEE_0F^10 IS PAID TO THE 
DEPARTMENT.] A separate processing fee of($50 >hali be paid for 
each authorized~activity. The applicable re€s shall accompany the 
applIcation for a permit. IN0 ACTIVITY IS PERMITTED FOR A PERIOD OF ^
15 DAYS AFTER APPLICATION.] An additional fee of 1% of the g

shal 1 be paid by each permittee annually. This fee is due and .
payable at the same time as the annual financial statement. G-res-fc.

for purposes of the annual fee shall be the total monies re­
ceived by the permittee from all games of chance and skill prior to 
any deduction for prizes, operating expenses or disbursements of net 
proceeds.

If you have any questions concerning my suggestions, please contact me.

S incerely,

- 1 ■

'd ___/
Sterling Gal lagher 
Commi ssloner
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JAY S. HAMMOND, G O  YEN NOR

P O U C H  SA -  JUNEAU 99811

May 17, 1976

The Honorable Terry Gardiner 
Chairman, House Judiciary Committee 
Alaska State Legislature

Dear Chairman Gardiner:

re Senate Bill 597

This bill attempts to solve some of the major reporting problems that are 
currently in the statutes regarding Games of Chance and Skill. I would 
suggest that the re-draft of Section 05.15.080 be further modified to read 
as follows:

" Sec. 05.15.080. REPORTS BY PERMITTEES. [IF THE LICENSED 
ACTIVITY GROSSES OVER $500,J the permitte shall, by January 31 of 
the following year [WITHIN 15 DAYS AFTER THE HOLDING OF THE SPECIFIC 
ACTIVITY,] file for public inspection with the city or borough clerk 
nearest to the location of the activity licensed and with the com­
missioner of ievenue, an itemized statement showing all income^ [AND] 
authorized expenses and disbursements of net proceeds in connection 
with the activity. [IF THE ACTIVITY GROSSES OVER $20,000, THE COM­
MISSIONER MAY EXTEND THE TIME FOR FILING THE REPORT FOR A PERIOD 
NOT EXCEEDING 60 DAYS.]

I feel that this wording would solve the current problems encountered by 
both the permittees and the Department of Revenue. V/l th the extension of 
the filing date to January 31 there would be no need for the provision 
authorizing the Commissioner to allow extensions up to 60 days. Further, 
it is very important that all reports be filed by the due date so that a 
proper report can be filed with the Legislature as required.

I would further suggest that the legislature seriously look at raising 
the permit fees for the operation of Games of Chance and Skill. The cur­
rent fee of $10.00 was established in I960 when the original statute was 
enacted and no longer approaches covering the cost of administration of 
this program. I suggest that each activity be subject to a separate 
application processing fee and that the races be increased to $50 .00 each. 
In addition I recommend an annual fee of one percent of the gross receipts
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JAY S. HAMMOND, GOVERNOR

O FF IC E  O F  THE COM M ISSIONER i  P O U C H  S  -  JUNEAU S 9 8 II

February 13, 1976

The Honorable Terry Gardiner 

Chairman

House Judiciary Committee 

A l aska State Legislature 

State Capitol Building 

Juneau, A K  99811

Re: Senate Bill No. 597

Dear Mr. Gardiner:

Senate Bill No. 597, an Act relating to date of submission of reports 

concerning bingo, raffles and ice pools was introduced in the House 

on February 11, 1976 and was referred to the House Judiciary Committee.

For the consideration of the House Judiciary Committee, I am enclosing 

a copy of a Fiscal Note and accompanying memorandum prepared by Gary 

L. Jenkins, Director, Audit Division, Department of Revenue as concerns 

Senate Bill No. 597. It is the opinion of the writer that the material 

contained in the Fiscal Note and m e m o randum was not reviewed by the 

Senate Judiciary Committee due to passage out of the Senate Judiciary 

Committee to the Rules Committee before the Department of Revenue 

information was transmitted.

If you or any members of the House Judiciary Committee have any questions 

on the material submitted, please telephone the writer at 465-2397 and I 

will contact Mr. Jenkins for further information or testimony at a 

hearing.

cc: The Honorable Robert Ziegler

Chairman

Senate Judiciary Committee

Ga*y L. Jenkins 

Director 

Audit Division 

Department of Revenue

Very truly yours

R. D. Stevenson 

Special Assistant



T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  
F I S C A L  M O T E

S e c o n d  S e s s i o n  - Ninth L e g i s l a t u r e

I. R E Q U E S T
Bill No. Senate B? 1 1 597_____________________________________________________ _
Title: Act relating to date of submission of reports concerning bingo, raffles £
R e q u e s t e d  by:___________________________________________Date: February 4. 1976

V .  R e t u r n  D a t e  R e q u e s t e d : __________________________________________________________________
\  A g e n c y : _______ Revenue_______________________ P r o g r a m : ____________Audit

I I . ' F I S C A L  D E T A I L
Bu d g e t  R e q u e s t  Unit( s) Affected: Audit Division

A. E X P E N D I T U R E S : (Thousan ds o f  d ollars)

O B J E C T FY 76 FY 77 FY 78 FY 79 FY 80 FY 81
100 P E R S O N A L  S E R V I C E S -0- 3 8 . 6 39.8 41 .0 42.2 43.5
200 T R A V E L -0- 5.0 . L 0 ........ 5.,n 5.0
300 C O N T R A C T U A L -0- 6.0 6.0 6.0 6.0 6.0
400 C O M M O D I T I E S -0- _____ ,A .3 • 3 .3 .3
500 E Q U I P M E N T -0- -1.2 -----
600 L A N D  & S T R U C T U R E S
700 GRANTS, CLAIMS, ETC.

T O T A L
-0- 51.1 51.1 52.3 53.5 54.8

B. F U N D I N G : ( T h o u s a n d s  of dollars)

G E N E R A L  F U N D -0- . 51.1 51.1 52,3 53.5 54.8
F E D E R A L  F U N D S
O T H E R

C. POSITIONS:

P E R M A N E N T / T E M P O R A R Y 0 / o | 2 / 0 | 2 / 0 | 2 / 0 I 2 / 0 1 2 / 0
M A N  M O N T H S  (P./T.) 0 / o ( 2 4 / 0 124 / 0 1 24 / 0 |24 / 0 I 24 / 0

III. A N A L Y S I S  (See F i s c a l  Note P r e p a r a t i o n  I n s tru ctions, Section III) 

See memo to R. D. Stevenson dated February 4 , 1976'

IV. A T T A C H M E N T S  - See memo to R. D. Stevenson dated February 4, 1976.

V/. DATE
A

O r i g i n a l : 
c c :

:

L e g i s l a t i v e  F i n a n c e  
B udget and M a n a g e m e n t  
P rime S p o n s o r  (First L e g i s l a t o r  Named)

H/S 50
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•MEMORANDUM State of Alaska
T0:R. D. Stevenson

Special Assistant to Commissioner 
Administrative Services

d a te . February 1976

FILE NO:

TELEPHONE NO:

f r o m :Q a r y  l ,  JenkVIU I T U I w V- I ■ "

Di rector 
Audi t Divi sjon

SUBJECT: Senate Bill 597

This bill attempts to solve some of the major reporting problems that are cur­
rently In the statutes regarding Games of Chance and Skill, I would suggest 
that the re-draft of Section 05.15.080 be further modified to read as follows:

Sec. 05.15.080. REPORTS BY PERMITTEES. [IF THE LICENSED
ACTIVITY GROSSES OVER $500,J The permittee shall, by January 31 
of the following year [WITHIN 15 DAYS AFTER THE HOLDING OF THE 
SPECIFIC ACTIVITY,] file for public inspection with the city or 
borough clerk nearest to the location of the activity licensed
and with the commissioner of revenue, an itemized statement show­
ing all income^ [AND] authorized expenses and disbursements of 
net proceeds in connection with the activity. [IF THE ACTIVITY 
GROSSES OVER $20,000, THE COMMISSIONER MAY EXTEND THE TIME FOR 
FILING THE REPORT FOR A PERIOD NOT EXCEEDING 60 DAYS.

I feel that this wording would solve the current problems encountered by both 
the permittees and the Department of Revenue. With the extension of the filing
date to January 31 there would be no need for the provision authorizing the
Commissioner to allow extensions up to 60 days. Further, it is very important 
that all reports be filed by the due date so that a proper report can be filed 
with the Legislature as required.

I would further suggest that this committee seriously look at raising the per­
mit fees for the operation of Games of Chance and Skill. The current fee of
$10.00 was established in I960 when the original statute was enacted and no 
longer approaches covering the cost of administration of this program. I 
suggest that each activity be subject to a separate fee and that the rates be
in. reased to $50.00 each for raffles and lotteries, ice classics, dog musher's
contests, fish derbies and contests of skill, while the fee for bingo be increased
to $100. In light of todays high cost factors and the considerable enforcement
problems that we encounter with bingo, as compared to other games of chance and 
skill, I feel these rates woul I be equitable. To accomplish this, I suggest 
the following modification to Suction 05.15.020:

Sec. 05.15.020. Annual permit and fee. No activity per­
mitted under this chapter may be conducted unless an annual ,
permit issued by the department is first obtained [AND A
FEE OF $10 IS PAID TO THE DEPARTMENT.] . A separate fee shall 
be paid for each authorized activity. A fee of $5 0  shall be 
paid for raffles and lotteries, ice classics, dog musher's con­
tests, fish derbies and contests of skill. The fee for bingo
is $100, The applicable fees shall accompany the application
for a permit. [NO ACTIVITY IS PERMITTED FOR A PERIOD OF 15 
DAYS AFTER APPLICATION.]


