


May 5, 1975

Honorable Robert H. Ziegler, Sr.
Chairman, Senate Judiciary Committee
Alaska State Senate

Pouch V

Juneau, Alaska 99811

RE: SB 407 (Safety Responsibility Act)
Dear Mr. Chairman:

I note that the above bill, co-sponsored by
you and Senator Croft, has been referred to your
Committee for review. I have accumulated some re—
source material with respect to the bill, both in
tarm3 of its justification and questions concerning
its affect on rates.

I have discussed the matter of increased
coverage vi3-a-vis premiums with an insurance broker
dealing in "old line"” companies and an insurance
broker dealing in mutual3 and, in addition, 1I"ve
had discussions with Mr. Don Koch from the Alaska
Department of Commerce, Division of Insurance.

The broker from, the "old line"” agency gave me
figures for 15-30-5 and 35-50-10. These figures
assume a normal driving record. The base rats for
the former coverage would be $62. For the latter,
it would be $69. Thus, the increase would be approxi—
mately 10$. He remarked that hi3 agency of course
always tries to sell policies higher than the minimum
required under Financial Responsibility. Further, he
said that of course the minimums would be increased
if the record were poor, although the percentage in—
crease between the 15-30-5 and the 25-50-10 would
still be in approximately the same percentage.
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The broker selling insurance through mutual
companies gave me different figures for different

situations. For their lower risk carrier selling
insurance for a pleasure vehicle only, the 1increase
would be from $19.00 to $21.00. If the vehicle were

driven to and from work, the increase would bo from
$31 to $33.50. For their high risk coverage, a
pleasure vehicle would increase from $30 to $32.50.
Under that same tyoe coverage, a vehicle used to go
to and from work would increase from $45.50 to $49.
Again, a ooor drivincr record would increase the base,
but the percentage increase from the base at 15-30-5
to 25-50-10 would be about the same as the above.

Mr. Koch was able to give me an estimate of the
increase in percentage under the assigned risk olan.
His figures disclose that under an assigned risk plan,
an Increase from 15-30-5 to 25-50-10 would 1increase
the bodily injury premium IS¥ and the pronerty damage
premium 3%. Since the bodily injury premium is about
two-thirds of the cost, he estimates that the overall
increase would be about 13%. As stated, thi3 1is with
respect to assigned risk, which is of course the
highest ri3k coverage.

Mr. Koch further advised that financial
responsibility coverage 1is being increased generally
throughout the country. He stated that during the
late 150"s and *60°3, many states had financial
responsibility coverage at 10-20-5. However, 3ince
the late "60*3 and into the early "79"s, most of those
states that he has records for have gone to either
15-30-5 or 20-40-10. He further stated that many
Canadian provinces have higher minimum coverage, such
as single limit 50, single limit 75, or variations
thereof.
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From these figures, it would aooear that while
bodily injury coverage i3 beir.cr increased by 66-2/3%
and property damage coverage bv 100%, the total
premium increase would, at a maximum, be 13% for
assigned risk policies and 10% or less for no:,-
assigned risk policies.

Mr. Koch also furnished me with some of his
statistical data from rate filings filed by Allstate
Insurance Company and by 1.S.0., which 1is an insurance
rating bureau handling rate filings for multiple in—
surance carriers. The T.S.0. data is from the period
commencing 3/31/70 through 12/31/72. It only relates
to claims settled at less than $10,000 limits for
bodily injury, but does not include total limits for
nrooerty damage. The Allstate figures commence 12/31/71
through 9/30/74. Neither bodily injury nor property
damage are limited to settlements of le3s than $10,000.
Thus, the 1.5.0. figures would be somewhat distorted.

A phrase 1is used that is foreign to me. That
is "line of best fit". As best | can describe that
phrase, it relates to a .simplification procedure for
actuarial purposes in rate filings wnich in part projects
trends. Presumably, 1ic the projection of trends and
other factors are based on correct assumptions, the "line
of best fit" and the actual loss will be roughlv eauiva-
lent. In any twelve-month period, an unusual experience
may lead to some distortion between actual and "line of
best fit".

The es provided on both the 1.S.0. filing
and the All.. _ace Insurance Company Tfiling include Alaska
and countrywide figures.

In Alaska, the actual payment per claim for bodily
injury during the two-year period crom 9/30/72 through
9/30/74 increased from $?,7B8 to S5,112. The "line of *
best fit" for that period increased from $2,953.57 to
$4,094.13. In both categories, Alaska is substantially
higher than the countrywide figures.
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In regard to property damage from the Allstate
filing for that game oerioa, actual lose went fronm
$317 to $430, while "line of best fit" went from
$341.30 to $423.58. Again, Alaska figures are higher
than countrvwide ficrures and the nercentage disparity
between the two is becoming greater.

On the 1.5S.0. filing from the neriod from
12/31/70 to 12/31/72, the actual damage went from
$1,532 to $1,496, while the "line of best fit" went
from $1,599.40 to $1,047.72. Thus, while there was
some decrease in the actual, there was a substantial
increase in tha "line of best fit" which takes into
consideration the nrojection of trends. Property
damage for that same period went from an actual of
$358 to $303, while the "line of best fit" went from
$353.93 to $360.01. Alaska 1is again higher than the
countrywide calculation, particularly in the "line of
best fit" 1in regard to bodilv injury.

Using the year endina 12/31/72 for comoarative
purposes between the Allstate filing and the 1.3.0.
filing, there aooears ~ relatively high decree of
correlation between the nrooerty damage oaynent3 in
both. However, the Allstate ~iling, which does not
limit included figures to those below $10,009, shows
a much higher bodily injury ogyment.

These are of course average Tigures, Further,
they are apparently figures ner claim and not figures
per policy. Thus, an accident involving nultinle
claims occurring during the year ending 9/30/74 would
reflect a ner claim actual Dayraent of $5,112. The
trend disclosed by the figures i3 one of substantial
increase in both bodily injury and nrooerty damage
commencing 1973.

I do not know whether the nremium figures and
statistical data answer all of the rruestions that may
be raised regarding the propriety of this bill. The
present minimum coverage requirements were adopted a
number of years ago, and if 15-39-5 made sense then,
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it would seem to logically follow that general cost-
of-living increases and inflationary pressures would
dictate an uovard revision. It should also be re—
membered that persons reguired to comply with safety
responsibility are persons who have already evidenced
a ootential for harm to others by virtue of having
been involved in an accident ™Tesulting in bodily in—
jur7 to or death of a person or damage to the nrooerty
of any one nerson exceeding $100". AB 23.20.050 (d)

I would be pleased to appear before vour
Committee if T may be of assistance.

Resoeetfullv,

Allen T. Compton
Legislative Counsel
Alaska Bar Association

ATC/Dbt

cc: Keith 5.Brown, Esquire
Mary P. LaFollette, Esquire



May 7, 1975

Honorable Robert H. Ziegler, 3r.
Chairman, Senate Judiciary Committee
Alaska State Senate

Pouch V

Juneau, Alaska 99811

RS: S3 407 (Safety Responsibility Act)
Dear Mr. Chairman:

Subsequent to yesterday®"s hearing on the above
bill, 1 have ag . conferred with Mr. Don Koch at the
Division of Insurance. He advises me that the in—
creased premium for uninsured motorist coverage would
be at approximately the same percentage as the over—
all premium increase the bill would necessitate.
Rounded off to tne nearest dollar, it would be a 81.00
increase in the premium.

He stated that the Division of Insurance had pre—
pared several charts regarding the increase proposed by
this legislation and they disclose that an increase to
tne 25-50-10 minimum woulu in practical effect reestab—
lish the basic purcnasing power of the 15-30-5 minimum
when i1t was enacted in 1366. Thus, this legislation
does in fact bring us abreast with, current purchasing
power

IfT requested, Mr. Koch would. advi3a your Committee
that the Division of Insurance supports thi3 bill. He
of course could not do this voluntarily, but would respond
to your inquiry.

Legislative Counsel
Alaska Bar Association
ATC/bt

cc: Keith 2 . Brown, Esquire
Mary F. LaFollette, Es™-iira
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AUTOMOBILE INSURANCE-VOLUNTARY PRIVATE PASSENGER CARS
DETERMINATION OF FACTORS TO ADJUST CALENDAR
ACCIDENT YEAR DATA FCR SUBSEQUENT CHANGE

BODILY INJURY
PAID FREQUENCY

ALASK COUNTRYWIDE
YEAR LINE OF
ENDED ACTUAL BEST FIT ACTUAL
12/31/71 1.30 ' 1.142 " 1.52 »
-3/3 1/72 L.19 L.095
6/30/72 1-06 ' 1.048
9/30/72 0.59% 1.001
12/31/72 0.83" C.5 54
3/31/73 0.78 * 0.507
6/30/73 0.76 * 0.660
9/30/73 0-70 C.813
12/31/73 0-66 0.766
3/31/74 0.73 * 0.719
6/30/74 0.80 ¢+ 0.672
5/30/74 C.79 " 0.625"
ALASKA COUNTRYWIDE COM3 |

AVERAGE ANNUAL CHANGE
BASED ON LINE OF BEST FIT

LAST POINT ON LINE CF BEST FIT

STATE CREDIBILITY BASED ON 126
PAID CLAIMS IN YEAR ENOED 9/30/74

AVERAGE ANNUAL PERCENT CHANGE
BASED ON LINE OF BEST FIT -30.L -
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AUTOMOBILE INSURANCE— VOLUNTARY PRIVATE PASSENGER CARS
- - DETERMINATION OF FACTORS TO ADJUST CALENDAR - '
ACCIDENT YEAR DATA FOR SUBSEQUENT CHANGE

BODILY INJURY
............................. == PATH SFVFRITY

................................................................ — -——— = - = mm———— 0 ——— ———— " oo, Tttt TTTTT T

---------------------------- ALASKA S COUNTRYWIDE & —--

YEAR S LINE cr- ... —-———--—- LINE OF
ENDED ACTUAL BEST FIT ° ACTUAL BEST FIT
12/31/71 3459 2525 .86 * 1793 1710.82
3/31/72 3198 1 2668.43 168 1741.06
6/30/72 2482 » 2811.00 180 X 1771.34
9/30/72 2788 ® 2953.57 1327 1601.60
12021712 2758 3096.14 S 1811 oo 1831.66
3/31/73 2625 3238.71 1736 1862-12
6/30/73 2958 ° 3361-28 1802 1892 .38
9/30/73 - 2926 ° 3523.85 11849 1922.64
12731773 3021% 3666.42 1954 1952.90
3/31/74 4095 * 3608.99 1959 1983, 16
6/30/74. 4263* 3051.56 2065 2013.42
9/30/74 i 5112* 4094. 13 2162 » 2043.66"

ALASKA COUNTRYWIDE * COMB INEC

AVERAGE ANNUAL CHANGE s woo

BASED ON LINE OF BEST FIT S 570.28 - $121.04 1

LAST POINT ON LINE OF BEST FIT 4094.13 - 2043.68 *

..... — eerreee ™ —_— *_—_—
STATE CREDIBILITY BASED ON 126%
PAID CLAIMS IN YEAR ENDED 9/30/74 0.10 -+ o. o

AVERAGE ANNUAL PERCENT CHANGE
BASED ON LINE OF BEST FIT 13.9 - - 5.9 * - 6.7
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INSURANCE— VCLUNTARY PRIVATE PASSENGER CARS

OETERMINATION CF FACTORS TO AOJUST CALENDAR
ACCIDENT YEAR DATA FOR SUBSEQUENT CHANGE

PRGPERTY DAMAGE

------ _ ___ ___LINE OF

PAID FREQUENCY
ALASKA COUNTRYWIDE
LIME OF ax

YEAR

ENDED ACTUAL BEST FIT ACTUAL
12/31/71 7.35% 6.863" 7.1D *
3/31/72 6.78* 6.794 - 7.01
6/30/72 6 -49 * 6.7 25 6.99
9/30/72 6.48* 6.656 6.97
12/31/72 6.35 * 6.567 - 6-97
3/3L/73 6.55 6.518 6.94

' 6/30/73 6.47 " 6.449 6.93
9/30/73 6.26* 6.380 6.94 -
12/31/73 6.30" 6.311 6.65
3/31/74 6.251 6.242 6.60
6/30/74 6.15. 6. 173 6.63
9/30/74 6.30 6. 104- 6.43 *
ALASKA COUNTRYWIDE *

AVERAGE ANNUAL CHANGE X
BASED ON LINE OF BEST FIT -0.276 -0.204
LAST POINT ON LINE OF BEST FIT 6.104 6.5B2
STATE CREDIBILITY BASED ON 1001*

PAID CLAIMS IN YEAR ENDED 9/30/74 0.30 0.70 -
AVERAGE ANNUAL PERCENT CHANGE ‘
BASED ON LINE CF BEST FIT -4.5 - -3.1

BEST FIT
7.143"
--7.092
041
990
939
.686
.83 1
.7 66
.735
.684
.633
.562"'

e e e e R e e e B

COMBINE
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AUTOMOBILE INSURANCE— VOLUNTARY PRIVATE PASSENGER CARS
DETERMINATION CF FACTORS TO ADJUST CALENDAR
ACCIDENT YEAR DATA FOR SUBSEQUENT CHANGE

PROPERTY DAMAGE
PAID SEVERITY

ALASKA ‘OUNT RYWIDE
YEAR LINE OF LINE GF
ENDf C ACTUAL BEST FIT ACTUAL BEST FIT
12/31/71 330 * 3G0.57- 260 275-42
3/31/72 327* 319. 48 128 2 -~ 279.51
6/30/72 331 ~ 330. 35 283 .253.60
5/30/72 317" 341. 30 286 287.69
12/31/72 326 352, 21 289 291.78
3/3L/73 355 = 363. 12 291 295 67
6/30/73 377* 374. 03 25 8 299 95
S/30/73 396 = 384. 94 v -302 304 05
12/31/73 415" 395. 85 310 308 14
3/31/74 406" 406. 76 314 312 23
6/30/74 413" 417. 67 317 316 32
9/30/74 430" 428, 38- 323 320.4 1.
ALASKA COUNTRYWIDE - COMBINED

AVERAGE ANNUAL CHANGE

BASED ON LINE OF BEST FIT S 43.64 * $ 16.36

LAST POINT CM LINE OF BEST FIT 428.58 * 320.41»

STATE CREDIBILITY BASED ON 100L"

PAID CLAIMS IN YEAR ENDED 9/30/74 G.30 » 0-70 ,

AVERAGE ANNUAL PERCENT CHANGE
BASED ON LINE OF BEST FIT 10.2 . 3-1" 6.6



AUTCMHBILE liability-and physical damage insurance
PRIVATE PASSENGER CARS

DETERMINATION OF FACTORS TO ADJUST
LOSS RATIOS FOR SUBSEQUENT CHANGE

AVERAGE PAID CLAIM COST DATA
ALL COMPANIES REPORTING
ALASKA COUNTRYWIDE™*

BODILY INJURY PROPERTY DAMAGE BODILY INJURY PROPERTY DAMAGE
CSI10p0QO LIMIT) (TOTAL LIMITS) (310,000 LIMIT) (TOTAL LIMITS)

cl) ) (3) (4 5) & &) (9
YEAR LINE CF LINE OF LINE OF LINE CF
ENDED ACTUAL BEST FIT ACTUAL BEST FIT ACTUAL BEST FIT ACTUAL BEST FIT

3/31/70 S1320 SI1506 .28 £343 S 348.65 £1227 S 1221.04 S262 S £65 .69

6/30/70 1366 1537.32 360 350.41 1247 1240.82 268 270 .17
9/30/70 1519 1563.36 363 352.17 1260 1260.60 274 274 .65
12/31/70 1622 1599 »40 353 353.93 1269 1280.33 279 279 .13
3/31/71 1672 1630.44 343 355.69 1280 1300.16 285 283 .61
6/30/7 1 1794 1661.43 352 357.45 1310 1319.94 291 288 .09
9/30/71 1902 1692.52 360 359.21 1334 1339.72 296 292 .57
12731771 2042 1723.56 360 360.97 1381 1359.50 301 297 .05
3/731/72 1989 1754.60 359 362.73 1414 1379.28 3C6 301 .53
6/30/72 1830 1785.64 346 364.49 1407 1399.06 306 306 .01
9/30/72 1562 1816.68 373 366.25 1412 1418 .84 307 310 .49
12/31/772 1496 1847 .72 383 368.01 1417 1438.62 309 314 .97
B.1 P.D.

(10) AVERAGE ANNUAL DOLLAR CHANGE IN PAID CLAIM
COSTS BASED UPON LINE OF BEST FIT*

A) STATE £ +124.16 S + 7.04

B) COUNTRYWIDE + 79.12 + 17.92
(11) AVERAGE POINT ON LINE CF BEST FIT*

A) STATE £ 1677.00 S 358.33

B) COUNTRYWIDE 1329.83 290.33

(12) AVERAGE ANNUAL PERCENT CHANGE 1IN PAID CLAIM COSTS
BASED UPON LINE CF BEST FIT CLINE(C10)/LINEC11)) :
+ 12
5.9

A) STATE + 2.02
U> COUNTRYWIDE + 6.2
(13) STATE CREDIBILITY: 0.15 0.35
(14) CREDIBILITY WEIGHTED AVERAGE ANNUAL CHANGE IN
CLAIM COSTS  (12A)X(13)+(12B)XC1.0-C13)): +6.1s +4.7Y
COMP .  COLLISION
(15) AVERAGE ANNUAL CHANGE 1IN PREMIUM REVENUE RESULTING
FROM EFFECT CF AGE AND SYMBOL CLASSIFICATION: + 1.72 + 0.82
(16) AVERAGE ANNUAL CHANGE IN PHYSICAL DAMAGE LOSS RATIOS
(t.0 + N X LINEC14) PROPERTY DAMAGE)
_] >0 /Wt o+ 2.82 " 3.85

<J.0 + N X LINE(15))
NOTE I N=NUMBER OF YEARS OF PROJECTION, 3.58 IN THIS REVISION.
» EXCLUDING DEL.,FLA..ILL..MASS.,ORE. AND P.R. FOR B.I.
AND FLA. AND MASS- FOR P.D.

<



C

owc'iviLL I.TAUILITV INSURANCE - PRIVATE PASSENGER CARS

DETERMINATION BF FACTCHS TO ADJUST ACCIDENT YEAR
LOSS RATIOS FCR SUBSEQUENT CHANGE
AVERAGE PAID CLAIM FREQUENCY DATA

ALL COMPANIES REPORTING CLAIM FREQUENCIES PER 100 CARS
BODILY INJURY PROPERTY DAMAGE

STATEWIDE COUNTRYWIDE# . STATEWIDE COUNTRYWIDE#

cl) C2) 3) C4) (5) C6) (7 C8) c9)

YEAR EXPNTL EXPNTL EXPNTL EXPNTL

ENDED ACTUAL CURVE ACTUAL CURVE ACTUAL CURVE ACTUAL CURVE

3-31-67 1.4978 103794 207386 2.7838 5.8214 5.6616 7 .8428 7 .9822
6-30-67 106139 1.3754 2 .7459 2.7571 5.8740 5.6577 7.3937 7.9521
9-30-67 i.6167 1.3714 207265 2.7308 5.6944 5.6541 7.8020 7.9220
12-31-67 1.4950 103675 2.7003 £.7046 5.6193 5.6505 7.7988 7*8921
3-31-68 1.4250 1.3635 2.6881 2.6788 5.5871 5.6468 7.8067 7.8622
6-30-68 102191 1.3596 2.6347 2.6531 5.4413 5.6432 7 .6706 7 .8325
9-30-68 101869 1.3567 2.6266 2.6278 5.6397 5*6396 7.7704 7 .8029
12-31-68 1.2501 1.3517 2.6056 2.6026 5.5957 5.6360 7.7739 7.7734
3-31-69 102278 103473 2.-5544 2 «777 5.6075 5*6324 7.7159 7 *7440
6-30-69 1.228. 103439 2.5424 2.5531 5*6924 5.6283 7.7760 7.7148
9-30-69 1.2318 1.3401 2.5127 2.5286 5.7102 5*6251 7*7370 7.6856
12-31-69 1.2550 1.3362 2.4920 2.5045 5.6300 5.6215 7.7818 7 .6566
3-31-70 101897 103323 2.4736 2.4805 5.4718 5.6179 7.8707 7 .6276
6-30-70 101826 1.3285 2.4712 2*4568 5.4330 5.6143 7.9361 7.5958
9-30-70 1.1259 103246 2.4655 2 .4333 5-.2751 5.6107 7.9092 7 .5701
12-31-70 1.2002 1.3203 2.4734 2.4100 5.3109 5.6071 7.3165 7.5415
3-31-71 1.3427 1.3170 2.4785 2.3869 5.6308 5.6035 7.6783 7.5130
6-30-71 1.4536 103132 2.4432 2.3641 5.5722 5.5999 7 .4923 7 .4846
9-30-71 1.5349 1.3094 2.3920 2*3415 5.6499 5.5964 7.3509 7.4563
12-31-71 1*4998 103056 2*3351 2*3191 5.6261 5.5928 7.2813 7.4281
3-31-72 1.4541 1>3018 2.3165 2.2969 5.8787 5.5892 7.3815 7.400C
6-30-72 1-3797 1.2951 2.2270 2.2749 5.8809 5.5856 7.1422 7 .3721
9-30-72 103295 1.2943 2.1791 2.2532 5.7026 5.5820 7*1404 7 .3442
12-31-72 1.2150 1.2906 2.1310 202316 5.3888 5.5784 7.1455 7 .3164
Bel» POD e
CI0) RATE CF CHANGE IN CLAIM FREQUENCIES FOR ANY 12 MONTH
INTERVAL ON EXPONENTIAL LINE OF BEST FIT:
A. STATE -1.15% - .26%
B. COUNTRYWIDE -3.77 -1.50
Cl11) STATE CREDIBILITY: 0.15 0.35
(12) CREDIBILITY WEIGHTED AVERAGE ANNUAL CHANGE -3.4% -1.1%
IN CLAIM FREQUENCY C10A>XC11)+C10B)XC1.0-C11)):
(13) CREDIBILITY WEIGHTED AVERAGE ANNUAL CHANGE +6.1% + 4.7%
IN CLAIM COSTS (SEE SHEET \, LINEC17))t
(14) AVERAGE ANNUAL CHANGE 1IN LIABILITY LOSS RATIOS +1.9% + 3.4%

CC100+NC12)>XC1.0+NC13))-1.0)/N:
. +

NOTE: N=NUM3ER OF YEARS OF PROJECTIONS 3.58 IN THIS REVISION.
e EXCLUDING DEL./FLA.,ILL./MASS.,O0RE. AND P.R. FOR B.I.
AND FLA. AND MASS. FOR P.D.

Nré._



LAW OFFICES OF

FAULKNER. BANFIELD, DOOGAN 8 HOLMES

HERBERT L. FAULKNER (1882-1972) SUITE 201. 311 FRANKLIN STREET

NORMAN C. BANFIELD JUNEAU, ALASKA 99601

FRANK M. DOOGAN Tel.586-2210
MICHAEL M.HOLMES Area Code 907

RANDALL J. WEDDLE
WILLIAM B. ROZELL

JAN VAN DORT
LAWRENCE T. FEENEY
CHARLES N. DRENNAN May 22, 1975

The Honorable Terry Gardiner
Chairman, House Judiciary Committee
Pouch V

Juneau, Alaska 99811

Re: Senate Bill No, 407
Dear Representative Gardiner:

I notice that Senate Bill No. 407 which would raise
the minimum liability limits under Alaska®"s Financial
Responsibility Law from 15/30/5 to 25/50/10, has been
referred to your committee.

I have been informed by the home office of the
American Mutual Insurance Alliance that such a raise
in the minimum liability limits will 1increase premiums
which the policyholder emust pay approximately 11%.

The Alliance is not taking a position on this bill; we are
only passing cost information along to you.

Very truly yours,

FAULKNER, BANFIELD, DOOG2N & HOLMES

JVD/aw

cc: Don Koch - Division of Insurance



Allen T. Compton
ATTORNEY AT LAW
201 FRANKLIN STREET
Juneau,Alaska ooooi

TELEPHONE 907-586-2482

May 19, 1975

Honorable Terry Gardiner

Chairman, House Judiciary Committee
Alaska State House of Representatives
Pouch V

Juneau, Alaska 99811

RE: SB 407 (Safety Responsibility Law)
Dear Mr. Chairman:

Last Saturday your House Judiciary Committee
held a hearing on the above bill. At that time
reference was made to the position of the Division of
Insurance, Department of Commerce, regarding the
measure. Unfortunately, no one from that agency
attended the hearing.

I have obtained from Senator Ziegler a copy
of the memorandum from Mr. Don Koch, Rate Analyst for
said agency, regarding the proposal. Although 1
realize your Committee has already taken action on the
measure, | thought it might nonetheless be advisable
for you and the Committee to at least have reference t
the memorandum prior to House action.

Thank you for your consideration.

<JCtw [/
Allen T. Compto

ATC/bt
Enclosure
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STATE
' of ALASKA
DEPARTMENT OF COMMERCE
DIVISION OF INSURANCE
10, |
File
DATE : 5-7-75
FROM: Don Koch  ($fy SUBJECT:  SB-407

Rate Analyst

During our analysis of this legislation, we examined the purchasing power
of the existing limits required by law. Our review determined that the
proposed limits would be roughly equivalent to the purchasing power that
the current limits had when passed in 1966. SB-407 is desirable legislation
and we favor its passage.

STATE CF ALASKA

Inter-Department Route Slip

TO:
MATL STATION NUMBER

DEPARR 1ENT STTVT"?
ATTENTION <*|IEtjLE K
(O Approval I"O Note & Return
O Signature Q Initial & Return
O Comment O Return As Requested
f~I Contact Me O Return For Approval
C| Prepare Reply Q Necessary Action
r~) For Vour File Q Your Information
Remarks:
Ab io0fc- &z<poe”r
FROM:
MAIL STATION NUMBER____
DEPARTMENT
BY £cCIr\ DATE S'7'74

02-002 (REV.10/73)
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LEGISLATIVE AFFAIRS AGENCY POUCH Y-STATE CAPITOL
STATE or ALASKA JUNEAU, ALASKA 99311
TO: Senator Chancy Croft DATE: April I, 1975

President of the Senate

FROM: Anne Carpeneti SUBJECT: PIRG - Physicians
Legislative Counsel Guide

The 1issue you requested researched is whether a consumer®s guide to
the Anchorage area physicians, proposed by the Alaska Public Interest
Research Group (hereinafter PIRG), would violate the provisions of
the Alaska statutes prohibiting physicians from advertising.

The guide proposed by the Alaska PIRG is a compilation of all
physicians in the Anchorage area, their addresses, types of prac-—
tice (group or sole practitioner-), specialties, hospital affiliations,-
office hours, and the langua/fge (s) spoken by each physician. It
would also include fees charged by each physician for an initial
visit, a routine office visit, a routine hospital visit, and for
various tests including a chest X-ray, throat culture, and a complete
blood count. The guide will not contain evaluations of a nbvF.iHnn>s
ability &r_reputation ana will not include self-aggrandizing state-
menTTs by physiciana.~ All information WimTTaoti"al "and
set dUL xn a "uniform, nondiscriminatory manner. The data for the
guide will be collected by telephone interviews with physicians or
persons on their staffs. A copy of the data taken over the phone
will be sent to each physician so that he/she may correct errors or
misstatements. The guide will be sold to consumers at a nominal
cost.

AS 08.6M1MN.330(b) provides that a license to practice medicine or
osteopathy may be revoked for unprofessional or dishonorable conduct
as defined by AS 08.6*10.380(3), or for professional Incompetence.
AS 08.67.330(3) contcins 1in its definition of unprofessional or
dishonorable conduct subparagraph D, providing that advertising
professional services to the public except for notice of opening,
closing, or removing practice is unprofessional conduct. There is
no legislative history t;o aid in the interpretation of AS 0S.6*10.»
(D); on its face however, the prohibition of advertising by

physicians 1in A3 aska is very broad. Comparable provisions in other
states are gen“tally narrower than the Alaska provision. For
\
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example, California prohibits physicians from deceitful advertising,
advertising v;ithout using the advertiser®s name, advertising
claiming treatment for regulation or reestablishment of the menses,
and advertising treatment of veneral disease, 1impotence, and other
sexual disorders. Deering"s Business and Professions Code Annotated
sections 2380. 2380.5, 2381, 2382. Presumably, advertising that
does not fall .nto the abo/e categories 1is rot prohibited 1in
California. In Alaska, however, the statute bars all advertising
except notice of opening, closing, or removing practice.

It is not clear whether supplying information 1in response to a
questionnaire by a nonprofit public interest group which plans to
publish a consumer®s guide falls within the meaning of advertising
envisioned by the drafters of the statute. In Missouri Dental

Board v. Eastern Dental Co., 250 s.v/. 2d 832 (mo. App. 1953), the
court held that the word advertise, In a statute prohibiting dentists
from advertising, means to give public notice by emphasizing
desirable qualities in order to arouse a desire to purchase. In
State v. Guardian Foundation of Texas, 628 S.V/. 2d 880 (Tex. App.
1939), the court defined advertising as meaning more than merely
announcing or making something known to the public, advertising
according to the court meant making information known to the public
for the purpose of selling a product or service. Under the defini—
tions in Eastern Dental Co. and C-uardlan Foundation of Texas It

does not seem that the p~oDosed guide to physicians would be
considered advertising. xiie purpose of the guide is to provide
information to consumers in the Anchorage area so that they may

make a more informed choice when selecting a physician, and not to
sell the services of a particular physician or the medical community
in general.

The proposed guide does not seem to create the risk of the evils
that AS 08. 6*1380( )(Eﬂ presumably was enacted to avoid. Such
statutes are usually enacted for the purpose of maintaining a high
standard of competency among medical professionals, to protect the
medical profession against commercialized exploitation, and to
protect the public from deception, particularly members of the
public susceptible to "bait" advertising cr promises of quick
§h¥si::m relief. Semler v. Oregon St- .; Board of Dental Examiners
yl 608, 719 L.ed. 1086 (19 VIT A consumer s guide to physi—
cians in a format intended to inform the public without stressing;
the eonpara.tlve differences among the physicians listed ceuld only
so.-"ve to strengthen the standards of professionalism and th::
avoidance of situations vfne”e the out Lie is misled or dun-d by
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There 1is litt...j help from other jJurisdictions 1in deciding the

issue. Cities in Illlinois and New York have consumer s guides to
physicians; however, the prohibitions against advertising by
physicians in Illinois and New York are significantly narrower than
the Alaska prohibition./I Thus the fact that the Il1linois and New
York provisions havi not prevented the publication of consumer X
guides does not provide definitive guidance to an interpretation of
Alaska s statute. There 1is litigation in the United States District
Court of Maryland involving

/1 The Illinois Medical Practice Act provides

Section 16m. MISLEADING ADVERTISING - PENALTY. Any
person, not being licensed in this State to practice medicine
In all of its branches, who shall hold himself out by any sign
or advertisement, or by a writing of any kind, to treat human
ailments without therein attaching to his name a word or words
indicating the system, method or kind of practice which he 1is
lawfully licensed to pursue in this State, shall be deemed
guilty of a misdemeanor, and upon conviction thereof shall be
punished by a fine of not less than one hundred dollars nor
more than five hundred dollars, or by confinement in the county
jail not more than one year, or by both such fine and imprison—
ment, in the discretion of the court.
Illinois Annotated Statutes, Chapter 91-

The New York Statute provides for revocation, suspension, or annul —
ment of a license to practice medicine, osteopathy, or physiotherapy
if it is found
(d) That a physiclal, osteopath or physiotherapist
offered, undertook or agreed to cure or treat disease by a
secret method, procedure, treatment or medicine or that he can
treat, operate and prescribe for any human condition by a
method, means or procedure which lie refuses to divulge upon
demand to the committee on grievances; or that he has solicited
or advertised for patronage by means of handbills, posters,
circulars, letters, stereoptical slides, motion pictures,
radio, television, magazines, telephone directories, classified
telephone directories, or other directories; except, however,
the publication, distribution and circulation by any group
duly organized and existing es a non-profit Insurance plan,
pursuant to article nino-c of the state insurance law, or
classified professional directories among iLs subscriber and
members, stating group and participating physicians, osteopaths
and physiotherapists, their addres. as, telephone numbers and
special branch of profession rrae;.: , shall IN NOWISE be
deemed violative of the PIOVISIONS c * this subdivision; or by
means of flamb-yant or glaring or n lIlckering signs.; or
""."v: York F/luca..ion Code, Section (2) (d).
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Maryland = prohibition against advertising by physicians, which is
almost as broad as Alaska®"s provision./2 The plaintiffs, various
public interest groups 1in Prince George County, Maryland, are
seeking to have the Maryland prohibition declared unconstitutional
on First Amendment grounds. However, there has been no decision
handed down 1in the case.

If the provisions of AS 08.64.330(b) and 330(3)(D) are interpreted
to prohibit publication of the consumer®s guide to physicians,
there is a serious question as to whether the provisions would
withstand a constitutional challenge on the grounds that they
violate the free speech provisions of the United States and Alaska
Constitutions, as found in the First Amendment to the Constitution
of the United States and Article 1, Section 5, of the Alaska
Constitution.

The First Amendment prohibits Congress from making laws abridging
freedom of speech, press and the right of people to assemble
peaceably. Its prohibitions are applicable to the states through

the due process clause of the Fourteenth Amendment. Gitlow v. New
York, 268 U.S. 652, 69 L.Ed. 1138 (1924). The Supreme Court has

found that a necessary incident of First Amendment freedoms :s the
right to receive and possess information and ideas. Stanley v.
Georgia, 394 U.S. 557, 22 L.Ed.2d 542 (1969). Ib is not entirely
clear, however, whether actions to acquire information to be used

In connection with First Amendment freedoms Tfall within the protection

of the First Amendment. In Zemel v. Rusk, 331 U.S. 1, 14 L.Ed.2d
1179 (1965), the court held that the First Amendment does not carry
with it the unrestrained right to gather information. In Branzburg

v. Hayes, 408 U.S. 665, 33L.Ed.2d 026 (1972), the court gave limited
recognition to the right of news gathering, although it found that

a newsman is not privileged to refuse to reveal his sources in
response to a proper grand ."jury investigation. A three judge
District Court in Alabama recently held that the First Amendment
right to publish must logically include reasonable access to infor—
mation and the right to gather information, particularly where the
information is available to the general public. Lewis v. Baxley,
>63 Supp 763 (M.D. Ala., M.D. 1973). In Houston Chronicle
Publishing Co. v, Kleindienst, 364 F. Supp. 719 TsTD. Tex. 1973),
the court, 1in invalidating a rule giving the United States attorney"s
ofrice mlimited discretion in denying newsmen interviews with
fort-era l prisoners, held that a newspaper publisher®s right to seek
out r.ews Is an integral part of it; .°"rst Amendment right to publish
news.
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The trend of decisions in the courts indicates that the right to
gather information probably inheres)in the right to receive and
publish information, and is protected by the First Amendment. Thus
it appears that the Alaska PIRG has the right under the First
Amendment to gatherihnd publish a consumer®s guide to physicians 1in
the Anchorage area.

First Amendment rights enjoy special protection as compared with
other constitutional rights. They are not, however, absolute.
Obscenity and "fighting words"™, for example, are not protected by
the First Amendment. Purely commercial advertising may also be
prohibited without running afoul of the First Amendment. Valentine
v. Chrestensen, 316 U.S. 52> 80 L.Ed. 1262 (19*12), Pittsburgh Press
Co. v. Pittsburgh Human Relations Cormnr., *113 U.S. 376, 37L.Ec. 2d
"669 (1973). The courts have made a distinction between purely com—
mercial and noncommercial advertising. Mew York Times v. Sullivan,
376 U.S. 25*1 (196*1), and Pittsburgh Press, supra, both recognized
that Chrestensen applies only to purely commercial advertising.

v
Even if the publication planned by the Alaska PIRG é« found to be
advertising under AS 0 .6*L380(3)(D), it is not purely commercial
advertising. It is not intended to financially benefit physicians
listed in the guide or the publishers of the guide. It is intended)
to give consumers a factual guide to all physicians in the
Anchorage area so that they may make an informed choice in the
vital area of health care.

The validity of restrictions on the exercise of First Amendment
rights depends on the weighing of two factors: (1) the type and
strength of the government interest in imposing the restriction,
and (£) the type of disability imposed on the individual and the

scope of the restriction 1imposed. The state®"s interest in the
present case is maintaining a high iridard of competency among
medical professionals and protectin ;he public against misleading
and deceptive advertising. Semler. i.ipra.

The state®"s interest in maintaining high professional standards and

protecting the public Is a valid interest. If the Alaska prohi —
bition is found to proscribe the guide, by barring all advertising
by physicians.,.- AS 08. 6*1. 380(3) (D) excludes advertising which does

.not demean the professionalism of physiclam*, and which does not
deceive the publ "m mdeed, a coneamorsl guide such as that
proposed by the Alaska PIRG, by providing a nonci Incriminatory
factual compilation of physicians, their education, specialties,

etc., supports ;he goals that are t° basis of the statute There
searns to be litcl- rational relatitroMn between the troan pro—
hibition of AS 08 . . 380(3) (D) and tne state®s interest in enacting

it. Thus it appears that the statute probably would fall against a
conri ltutional el-v-Honge on the gror is that the state"s 1interest
is outweighed by the scope of the restriction.
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Assuming that the guide 1is found to he advertising under AS 08.6".-
320(3) (D), the statute is probably also invalid due to overbreadth.
An overbroad statute regulates rights which are protected by the
Firs® Amendment as viell as those rights which are not constitu—
tionally protected. By prohibiting all advertising, vihether purely
commercial or not, or vihether rationally related to the state's
interest or not, the statute has a chilling effect on the exercise
of First Amendment rights. Broadrlck v. Oklahoma, *»13 U.S. 601, 37
L.Ed.2d 830 (1973)- Overbroad statutes relating to First Amendment
rights are void on their face, and cannot be used to regulate even
that kind of speech or expression that is not constitutionally
protected. Thus, until AS 08.67.380(3)(D) is amended by the
legislature or judicially construed to cure its overbreadth, it
probably 1is not valid to prohibit any advertising by physicians in
Alaska.

In conclusion, it appears that AS 08.6*1.380(3)(D) should not be
read to prohibit a consumer » guide to physicians as proposed by
the Alaska PIRG. If, however, the statute 1is interpreted to bar
such a guide, the application of the statute would probably violate
the First Amendment to the Constitution of the United States.



POSITION PAPER
ON
SENATE BILL 411

An Act entitled: "An Act relating to advertising of professional services
by physicians; and providing an effective date."”

To change the intent of paragraph 3 (D) from prohibiting advertising except
for "professional services to the public except for notice of opening, closing,

or removing practice”™, to "untruthful or misleading advertising of professional
services".

Position: This Division believes this amendment is inappropriate and inadvisable.
Advertising bv the medical profession would lead to increased costs of medical
care and is considered to be unethical by the American Medical Association. The
Division does not support passage of this amendment.

Recommend

Approved By:
(Commissioner) (Date)

Comments by Governor®s Office:

By:
(Date)



POSITION PAPER
ON

SENATE BILL NO. 411

An Act relating to advertising of professional services.

This measure repeals that definition of unprofessional or dishonorable
conduct which states "advertising professional services to the public

except for notice of opening, closing, or removing practice"™ and substitutes
as the definition, "untruthful or misleading advertising of professional
services."”

This measure appears to substitute a more comprehensive and satisfactory
definition.

The Department favors passage of this measure.

Recommended By: /
X /0at*"

Approved By: |j PaAJ
Commissioner Date

Comments by Governor®s Office:



ALASXA PUBLIC INTEREST RcSEARCH GROUP

P. O. BOX 1093
ANCHORAGE, ALASKA 99310

PHONE 274-6765

May 6, 1975

Senator George Hohman
Chairman, Senate HESS
Pouch V

Juneau, Alaska 99811

Dear Senator Hohman:

This letter is a request for your support on the passage of

SS SB 411, an act which would amend the state®"s laws pertaining
to advertising by physicians. My interest in the legislation
is as follows: Earlier this year our organization was planning
to publish a consumers guide to doctors 1in the Anchorage area.
We were advised that it may not be legal for a doctor to
cooperate in publishing of such a guide due to AS 08.64.330-
380 (3)(d) which limits advertising by doctors to the opening,
closing, and reopening of practice.

This bill is, as | understand it, an attempt to exempt the
publishing of a doctors guide, which 1is comprehensive, non-
discriminatory, and which does not make qualitative statements
about doctors®" abilities, from normal restrictions regarding
advertising. I am enclosing other correspondence on

this matter, along with publications which describe the

guide we are hoping to publish. I would appreciate your
consideration of this request as early as possible, since we
had planned on publishing the guide this summer. Thank you.

James Love
Directory Alaska Public Interest
Research Group, Inc.



ALA3XA PUBLIC INTEREST RESEARCH GROUP

P. 0. BOX 1093
ANCHORAGE. ALASKA 99310

PHONE 274-0733

April 22, 1975

Representative Terry Gardner
Chairman, House Judiciary Committee
Hoise of Representatives

Juneau, Alaska 99801.

Dear Terry,

Enclosed is a packet of back up information regarding the problems we are
having getting a go ahead on publishing a consumer guide to Anchorage

area Doctors. Present state statutes are vague, but restrictive, insofar

as advertising of physicians services 1is concerned. AKPIRG is interested in
publishing a guide to doctors services similar to guides originally published
by the Hader Health Research Group (Nader Health Group publication enclosed),
and outlined in a recent issue of Consumer Reports (enclosed).

I wrote Chancy Croft in March hoping to get a clarification of the legal
problems, and asked that he get an AG opinion, and introduce legislation
to clear up ambiguities in the existing statute. Chancy requested an AG
opinion, and an opinion from Legislative Affairs. (Chaney"s letter to Gross,
and LA opinion by Carpenet I/fare enclosed) . Carpeneti wrote an opinion
which supported our position that the consumers guide does not constitute
advertising. The AG has been sitting on Chaney"s request since March 19,
and x;ill probably say that the guide is illegal, but that the statute is
unconstitutional. All this leaves us in a bad spot. Without enabling
legislation, we would have to get a Supreme Court decision.to publish the
guide (we don"t have the bucks for litigation at present), and any legal
problems would probably preclude any hopes for a majority of doctors
cooperating on the survey.

It would be a great help to us if someone would ask Carpeneti to draft an
amendment to the advertising law, ( probably would be brief) so that we
can have a chance of passage this year. | would appreciate receiving your
response to this as soon as possible. Thank You.

James P Love

Director,
Alaska.Public Interest Research Group
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JVIciski J~fctie legislature

SENATOR CHANCY CROFT

PRESIDENT OF THE SENATE

PO*.?2CM V 423 G STREET
JUNc.AU, ALASKA S*oi ANCHORAGE. ALASKA 9D30]I

Phong 9C7-4C3-3753 MarCh 19, 1975

Avrum M. Gross, Esq.

Attorney General , State of Alaska
Pouch K

Juneau, Alaska 99511

Dear Av:

| have received a letter from the Alaska Public Interest Research

Group _outllnln% their interest in publishing a consumers %mde to
physicians in the Anchorage area. This publication will be patterned
after a (T]U_I e designed by the Ralph Nader Health Care Research Group.
The goal is to publish a comprehensive directory of physicians, with
information for the health care consumer regarding the qualifications,
services, and costs which a particular physician offers.

They are concerned chat the provisions of AS 08.6*1.330 - 380(3)(d)
may make physicians wary of parUmp_ath in the proposed survey
because of the definition of unprofessional or dishonorable conduct
defined as "advertising professional services to the public, . . ."

| request that y  prepare an opinion_re?aldin? the legality of the
Physmans coope; .ting in the survey in [ight of the provisions of

he above statute. Legislation could be introduced defining the limits
of information permissible in the listing to prevent any misunderstanding
on the part of the Alaska Pubiic Interest Research _GrouE, the physicians
id ilv rai public. | would appreciate receiving the opinion” as

Very truly yours,.

N>

Al + 1 P. blic Interest .+« «..0h Group
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substituted  “Controlled  Substances  procedure as ling as have thoa* no Il
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tice and drugs™ for “Harrison Anti- Prescription of drugs or mrlictat A o
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am), see 1571 House Journal, p. 138.  drugs or medicino to sick or )njnr?d- 9
_ The statutory definition of practic-  persons. 1011 Op. Att'y Gen., No. 2L, D L
ing medicine of surgery is very hroad Cited in tcego v. Martin, Sop. Ct.
and within the literal meaning of the  Op. No. 131 (File No. 256), 379 »2i .
words would include the practice of 417 (196:1). . his K
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Chapter 63. Motor venicle Dealers. Sei
Section ) Section tion i
10 Healer., ty register 50. Kenewal of registration licat
"0. Applieation, bond, and fee 59. Bond piica’,
<9, Form of athcanon _ 70. Action on bond reglsl
lo. Filing application for registra- 0. Penalties rid'd
tion 90 Dealer defined in th
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L lit'xeutu 2. !'lit IVOSLA 1959)
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Sec. (LS.6ti.020. Application, bond, and fee. Application for dealer
registration shall in; aumnpamed by an annual registration 0l
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The Doctors Guide

When choosing a doctor, Amoiioaux
usualli/] have less information to go mi
than t e\}/ do when shop]pmg for a loa>ter,
color TV or new car They don't know
how to determine a physician's qualifica-
tions ancl are reluctant to ask about such
delicate matters as how much he charges
fur his services. For their part, doctors
have been discouraged, from publishing
details about their “training nr practice
for (car of violating state” laws against
professional advertising. But during the
Past sear, consumer groups have begun
0 tear away at the mystique that has
traditionally ‘surrounded ‘the medical pro-
fession by issuing directories designed to
help thé layman make an informed
choice of a doctor. ,

Volunteers; The first was a ?mde to
doctors m Prince. Georges County, Md.,
ublished lasi winter by Ralph Nader's

ealth Research Group. More recently,
Nader-inspired consumer task forces have
issued similar directories for Queens
County, N.Y., Sangamgn County (Spring-
field), 111, and Hawaii; others arc sched-
uled to come out soon for communities
in Massachusetts, Colorado and Wash-
ington. In most instances, the directories
have been put together by student
and faculty volunteers at local colleges
by telephone interviews and follow-up
questionnaires. .

The directories are a revolutionary
depaiture bum the published informa-
tion now available on physicians, The
Yellow Pages list only a doctor's address,
Phone number and, possibly, his special-

Professional directories put put by the

merican Medical™ Association of local
medical 'societies mayjnclude. life pltysi-
tianY age. medical school and type of
practice,. Most telephone referral serv-
ices run by medical societies ntovide only
th<* nameS of two o1 three doctors from
which the caller can make a choice. But
&yplcally, _the consumer guides list the
octor's ti.lining, hospital affiliation and
specialty, tugdhei with such items as the
fees he charges lor office visits, whether
lie makes house calls, treats emergen-
cies. accepts incilicaie and Medicaid pa-
tients, plus what tests ho can give in bis
office anil tin if cost. In some cases, doc-
tors who icluse to provide information
are listed as "uncooperative,"

_List: The compilation ol the guides has
ini.od the hackles oi the proles,Sion. Ac-
ioidii.g to llolieil M<Carrah, a*tn;nc\ lor
the Health Heseuu.li Croup, the Prince
Georgies Mcdiial Sonets told its mem-
bers that .ms doctor who provided infor-
mation lor the Piiiico Georges directory
mlgf.htmbe violating state laws a%amst
seilisiiig. As a result, only 1I5 of the
IBI doctors in tile i.ailit) to

operated. The New York Public Interest
It, @ >%+ni|) had better hick putting
fogethel TFT- Queen mguide, ihe IdcaT

medical society refuse.! to supply a list
ot physicians .'or the survey, but did nor

.actively trv to nnt a ston to it. Of the sso

doctois uurried. an NYPIKG spokesman
said, more than half reSﬁonded to Ques-
tions and most fistnl ;hnr fees. Hosv
ever, about ss per cent ol the countvs
phvsici.mt couldnot he :i-nchod because
tina state mrtiiuil directory )V the.
surveyors yr\uoutofdate. . o

liven svlien they agree in_principle
with the idea of the directories, some
doctors complain about the abrasive
manner displayed by the consumer ad-
vocates as they go about their task.
“They came onlike a blitz and declined
meaningful communications,” says one
Prince. Georges Medical Society” mem-
her Even Some doctors listed” in the
Queens guide-as cooperative voice a
range of reservations, .i few claimed that
they didn't know how the information
had been obtained and said they did not
want to he listed. One complained that
the information had been supplied by her
son and that much of what appeared in
the directory was wrong. Others warned
quite sensibly, that such a guide would
not assure a person of choosing a good
doctor. "It's not a good idea for patients
to shop around,” says Dr. Cecil lteid, a
Queens CP. "You can't equate care with
fees." A hetter way of selecting a doctor,
several pointed out, is asking a neigh-
bor, a hospital, the medical society or an-
other doctor.

‘While most states have laws that pro-
hibit doctors from advertising, it remains

\
£

unclear how these restrictions relate to\ h'
censiuuci directories. Legal counsel for V \

the Prince Georges Medical Society in-
terprets the ||st|n% of information” that
might give a doctor an apparent com-
efitive” advantage, such as his fees, as
‘indirect” advertising and a violation of
state, law. lhnvcver, the HUG has
brought suit to challenge the interpreta-
tion.”Meanwhile, the American Medical
Association's Jiulicial Cloimeil* fills rulorl
that a doctor is not violating medical
ethics by listing his name m a cnnsmnct
directory so long as it is open to all llie
not include “.anY. self-aggrandizing state-
ment oi qualitative judgment” 'regarding
liir, competence as @ medical prfittilion
it. The ruling leaves open the question
0i listing fees, But it adopted by the
AMA House  Delegates next mouth,
the ruling could do much to remove the
piosent legal obstacles faced by the con-
sumer advocates.

Nesraweek, November'Ut. 1971
V
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REPORT OF THE JUDICIAL COUNCIL

Report:
(C-74)

Subject: Community Medical Directories
Presented By: George W. Petznick, M.D., Chairman

Referred To: Reference Committee D
(William A. Sodeman, M. D., Chairman)

COMMUNITY PROFESSIONAL DIRECTOR IES

It is not unethical for a physician to authorize the
listing of his name utid practice 1in a directory for professional
or lay use which 1is intended to list all physicians in the
community on a uniform and non-discriminatory basts. The
listing shall not include any self-aggrandizing statement or
qualitative judgment regarding the physician®s skills or
competence. The American Medical Directory provides an example
of the kind of Information that may be properly listed in
national as well us community directories for health service
pcrsmnel. Likewise, specialties or specialty practices used
in tho American Medical Directory should set the pattern for
specialty designations.

ADOPTED BY THE HOUSE OF DELEGATES DECEMBER, 1974.



ALASKA PUBLIC INTEREST RESEARCH GROUP

P. O. BOX 1093
ANCHORAGE, ALASKA 99310

PHONE 274-6703

April 22, 1975

Representative Terry Gardner
Chairman, House Judiciary Committee
Hcuse of Representatives

Juneau, Alaska 99801

Dear Terry,

Enclosed is a packet of back up information regarding the problems we are
having getting a go ahead on publishing a consumer guide to Anchorage

area Doctors. Present state statutes are vague, but restrictive, insofar

as advertising of physicians services 1is concerned. AkPIRG is interested in
publishing a guide to doctors services similar to guides originally published
by the Nader Health Research Group (Nader Health Group publication enclosed),
and outlined in a recent issue of Consumer Reports (enclosed).

I wrote Chancy Croft in March hoping to get a clarification of the legal
problems, and asked that he get an AG opinion, and introduce legislation

to clear up ambiguities in the existing statute. Chancy requested an AG
opinion, and an opinion from Legislative Affairs. (Chaney"s letter to Gross,
and LA opinion by CarpenetiJare enclosed). Carpeneti wrote an opinion

which supported our position that the consumers guide does not constitute
advertising. The AG has been sitting on Chaney®s request since March 19,
and will probably say that the guide is illegal, but that the statute is
unconstitutional. All this leaves us in a bad spot. Without enabling
legislation, we would have to get a Supreme Court decision.to publish the
guide (we don"t have the bucks for litigation at present), and any legal pI0
problems would probably preclude any hopes for a majority of doctors
cooperating on the survey.

It would be a great help to us if someone would ask Carpeneti to draft an
ammendment to the advertising law, ( probably would be brief) so that we
can have a chance of passage this year. | would appreciate receiving your
response to this as soon as possible. Thank You.

James P Love

Director,
Alaska.Public Interest Research Group
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SENATE BILL 438
ALASKA GASOLINE PRODUCTS FRANCHISE ACT

WHAT DOES IT DO?

REFERENCE ITS IMPACT

Page 2-810(a)3 Most if not all stations will be closed on Sunday. Getting
gasoline in evenings will be much more difficult. Adverse
impact on tourists, economy, emergency vehicles, and other
travelers will result.

Page 2-810(a)5 Section provides for public utility control of our product
pricing with courts serving as the regulatory agency. This
conflicts with free enterprise system to the determent of the

consumer on product pricing.

Page 2-810(a)6 May enable dealers to buy and sell competitive gasoline.
Subject to differing court interpretation. Impossible to
administer. No sales assurance may mean no company investment
in service stations."®

Page 2-810(a)8 Allows dealers to lease or sublease stations. Dealer may have
no concern for qualifications of sublessee or assignee. Level
of service will drop to public, “ealer will assign lease to
highest bidder. No company control over investment may mean
no further investment in service stations.

Page 3-810(b) Requires supplier to give dealer 90 days notice of termination
in cases where there is a breach of contract. Does not afford
dealer opportunity to cure the breach and avoid termination.
Immediate termination is not included in cases of fraudulent
and deceptive sales practices, 1in cases of fire caused by
dealer, dealer mental incapacity, debts owed by dealer, etc.

Page 4-810(c) Good causes for termination do not include dealers death,dealer
debt, tradmark violations, consumer complaints, etc. Part 4
allows for differing interpretation of "similar"” stations in
requiring our rental be the same for "similar retail outlets.”
Rental for all stations should not be the same since they are
of different size, type, and in different locations.

Page 5-810(d) Restrains competition. Would not enable supplier to lower
prices to dealers experiencing bonefide competition; therefore
consumer pays more.

Page 5-820 Enables dealers to sell good will. In conjunction with ability
to assign lease, allows dealers to sell station to highest
bidder, regardless of candidates qualifications to manage
business or provide service to public. Results 1in station
speculation by real estate investors. Service to public
deteriorates. There is no justification for good will -

There 1is nothing to sell. Supplier carries accounts receivable.
Growth 1in business 1is due to location and one dealer s ability -
not transferrable to succeeding dealers. Dealer does not pay
company for good will initially.



Mr. Chairman and Members of the Committee;

My name is John Sanders. | am Division Manager for Standard Oil
Company of California in its Alaska Division. | am responsible
for the sale of its products throughout the state of Alaska. |
appreciate the opportunity to present my company's views on this
legislation, after which | will try tc answer any questions you
may have. As | understand it, the intent of this legislation is
to guarantee service station dealers fair and equitable treatment
by their petroleum suppliers. In my opinion, however, Senate Bill
438 would not do that. In some instances, it would merely dupli-
cate existing state and federal law. In others, it would merely
provide a shield for ineffective dealers and would be to the
detriment of consumers and good dealers alike. At the onset, we
believe additional legislation to protect the service station
dealers is unnecessary. Furthermore, we believe the importance
of an efficient and successful independent dealer organisation
cannot be over-emphasized. It is through such independent dealers
that the vast majority of service station sales are made.

In the state of Alaska, Standard Oil Company of California supplies
products to 42 conventional dealer stations, all of which are
operated by independent businessmen. We provide, at our expense,
all the marketing research, site location, land acquisition,
facility construction, fixed equipment, tankage, and signs. We
then lease the complete facility and site to a dealer, with the
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dealer being responsible only for such things as operating tools,

moveable equipment, ancj inventory. There 1is no "Franchise Fee"

for the dealer to pay Standard. This arrangement affords the

dealer entry into the service station business at a comparatively
modest initial 1investment; 1in most instances, between $15,000

and $25,000. On the other hand, 1in recent years, our average
investment for a new service station has been approximately

$500,000, 1including real property and facilities.

Our enormous 1investment and our complete marketing reliance upon
the service station dealer demonstrate a very fundamental point
about us and Chevron dealers--we need each other, and we must
assure the dealer a reasonable opportunity for success if we are

both to profit.

Our forms of dealer supply contract and dealer lease are avail—
able to the committee if it wishes to see them. We think that
these agreements testify to our good faith 1in providing to

Chevron Dealers on commerically fair terms a very valuable place
of business in which the dealer has a reasonable opportunity to
make a good living. These agreements are for a five year tern,
and, after a brief initial trial period, they can be terminated

by us during the term only for good cause. Our relationship with
dealers 1is both fair and reasonable and 1is founded upon the mutual
interest of both parties. From the very beginning we have been
aware of the antitrust laws that govern our relationship with Chevron

Dealers. Accordingly, Chevron Dealers are entirely free to price



their products and services and to purchase also from other
suppliers as they may decide. In other words, we recognize and
respect the dealer as an independent businessman. If we were to
change our policy and seek improperly to control a dealer®s pric—
ing or purchasing discretion, we would surely be subject to the
formidable sanctions of the antitrust laws, including treble
damages. We therefore believe that the commercial interests

of suppliers and the dealers who sell their products are mutual
interests. These interests, together with the severe sanctions
of the existing antitrust laws, are, we believe, entirely
adequate to protect service station dealers and hence no further

legislation 1is necessary.

We acknowledge that S.B. 438 was amended 1in the Commerce
Committee to remove several undesirable and unresponsible pro—
visions; however, che very fact that it comes to this body on
the strength of only one affirmative vote, 1indicates that many
problems remain intact in the legislation before you. With

your permission, I will highlight these problem areas:

1. Section 45.50.810(a)(4)

This section would prohibit us from requiring Chevron Dealers
to buy any quantity of our products unless we proved that such
purchase obligations are "reasonably necessary for lawful pur—
poses justified on business grounds and do not substantially

affect competition."



This provision is unnecessary since the antitrust laws, including
Alaska®s antitrust statutes as well as the Federal Clayton Act
and Sherman Act provide ample protection to dealers, including
treble damage provisionsby forbidding any agreements which
would require them to buy all or substantially all of their
inventory requirements from a particular supplier. Accordingly
a Chevron Dealer is merely required by contract to buy from us
only such quantities of our products as may be necessary to
satisfy customer demand for our products at his station. He
may also handle any competitive products that he desires.
Indeed, we Ffind that most of our dealers do in fact choose to
handle substantial quantities of competitive petroleum products

and tires, batteries and accessories.

In addition, this section is wholly impractical becau-e of the
uncertainty of the language measuring the legality of the pur—
chasing obligation. When are such obligations "reasonably
necessary for lawful purposes justified on business grounds?"
And when do they not "substantially affect competition?" The
bill gives no guidance on this. Even entirely reasonable and
otherwise lawful purchase obligations may affect competition as
any aggregation of sales or purchases would, without 1in any way
lessening or impairing competition. Suppliers cannot be expected
to make the very substantial investments required for modern
service stations if they do not have reasonable assurance that
their products will be at least offered for sale at such

stations.

Also, depending upon a court"s interpretation of the wording

in this section, it may be 1in conflict with current State ”and



Federal Trademark laws. If this section were to allow gasoline
purchased by the dealer from another supplier to be sold through
pumps marked with Standard®s brands, then it appears obvious to

us that it is in violation of applicable trademark laws.

This would obviously provide a great disservice to consumers
who think they are buying Standard®"s .relucts when, 1in fact,
they may be sold someone else®"s product of lesser quality and
performance characteristics. I th* the Department of Weights

and Measures would take a dim view of that situation.

1. Section 45.50.810(h)

Our Chevron dealer contracts now provide that the dealer must
be given notice of default and 10 days within which to cure the
default and thereby avoid termination 1in most situations. That
is ample time. This section would require that a refiner or
distributor give 45 days notice prior to terminating or failing
to renew a franchise except where such termination of failure
to renew is due to the voluntary abandonment of the station by
the dealer; or where the dealer is convicted of a felony. This
requirement 1is not needed for the protection of the dealer and

is commercially unfair and impracticable.

But the 45 days prior notice 1is unrealistically long 1in many
situations other than those two recognized 1in the bill. Consider
for instance the case of a dealer engaged in fraudulent and
deceptive sales practices against the motoring public. In this
example, there 1is normally ample evidence of repeated illegal
practices such as the deliberate damaging of tires and/or fan

belts. Prompt termination was necessary 1in another situation, as
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a result of a fire caused by the dealer®s improper use of a
welding torch 1in violation of city ordinances and contrary to
our instructions against the practice. Obviously to permit such
situations to continue for a minimum of 45 days would be to the

detriment of consumers and good dealers alike.

In addition to that kind of illegal conduct by the dealer, there
are numerous other situations 1in which 45 days prior notice

would be wholly unrealistic. For example: (a) The Dealer’'s
death or mental or physical 1incapacity to operate the station,

{b) refusal by the dealer to pay debts owed to his supplier or

the dealer®s bankruptcy or insolvency, and (c) a breach of a con—

tract or franchise which cannot be cured.

Any of these cases would prevent us from regaining possession of
our investment for 45 days and would to that extent arbitrarily
deprive us of our property and would require enormous efforts

by a new dealer to rebuild the business that has beet needlessly

impaired by prolonged neglect or idleness.

3. Section 45.50.810 (c)

This section deals with the causes for termination and provides
that no refiner or distributor may terminate, cancel, or fail

to renew a dealer lease without good cause which is defined as
including: "The Tfailure of a franchisee to comply with the
lawful material provisions of a franchise between distributor or

refiner and the franchisee/dealer..."



What provisions in dealer agreements would meet these criteria

is a speculative matter at best; and different courts or

juries may be expected to have conflicting views of the same
Contractual provisions. Thus, a particular term or condition

in the lease or supply contract may or may not be enforceable
based upon the interpretation of a judge or jury without experience
in such commerce. Moreover, this bill would give a judge or jury
no instructive guidance for making the required determinations.
We understand that some service station dealers are supplied
petroleum products pursuant only to oral agreements; others,

like our Chevron dealers, are supplied under quite detailed
written agreements designed to clarify the continuing business
relationship for the benefit of both parties. However, in
addition to the fundamental obligations to sell, to buy

and to pay for products, there are other commercially important
provisions such as those relating to the maintenance of a very
expensive station. Are these to be deemed non-material by ajudge

or jury unfamiliar with service station business practices?

And, while the bill provides for some specific situations to be
construed as good cause for termination, cancellation, or non-renewal,
it fails to recognize many others, such as:
--a dealer"s death or mental or physical incapacity
to operate the station;
--refusal by the dealer to pay debts owed to his

supplier;

anmw”?



--adulteration, commingling, mislabeling or misbranding
gasoline;
--trademark violation;
-eerepeated consumer complaints concerning the dealers;
and
--the supplier®s decision to materially alter the
facilities to meet changing consumer needs.
Furthermore, it is unclear whether the rermiremenc to give the
franchisee a reasonable opportunity to cure a default 1is appli—
cable only where the breach 1is curable, such as the failure to
pay for goods delivered. Surely, for example, where a dealer
is convicted or fraudulent or deceptive sales practices, or
becomes bankrupt or abandons the station, the default is essen—

tially non-curable.

Moreover, subp.irt (4) would, in effect, require that the terms
of our agreemei ts be essentially the same as those offered
other dealers :n similar retail outlets. Surely, there 1is no
sound basis foi requiring every franchise agreement to be the
same as that offered to every franchise dealer. The term
"similar”™ is undefined and like other terms in the bill would

be subject to v Irying and conflicting interpretations.

Rental terms va:*y from dealer to dealer quite properly; there
arc differing t pPes and sizes of service stations and differing
locations. Alsw, when we lease station sites from property
owners, they require differing ground rents. In addition,
there are differences in the costs incurred in supplying

products to various dealers.



4. Section 45.50.810 (d)
This section provides that no refiner or distributor may charge
different prices to dealers unless they are based upon the quantity

purchased or transportation costs. Such a provision 1is plainly

anticompetitive.

The Federal Tobinson-Patman Act does not forbid all price
differences between .customers, but only those that threaten
substantial anticompetitive effects. Moreover, 1in order to

avoid the anticompetitive effects of rigid price uniformity, the
Federal statute provides that a lower price given to one customer,
but not to others, 1is lawful if granted "in good faith to meet an
equally low price of a competitor” (15 USC S 13(a)(b)). The purpos
of this provision in the Federal statute was to give a supplier suf
ficient flexibility to respond to differing competitive conditions,
when and where they occur. For example, a gasoline price war may
break out 1in one city within the State but not elsewhere. To as-—
sist® its dealers to remain competitive 1in the area of the price
war, Standard under present law would be able to lower 1its price

to them without Ilowering it Statewide. IT such a price reduction
had to be extended Statewide, 1t probably would not be made at all.
This feature of the bill would provide a strong upward pressure

on pricing to the detriment of competition and the motoring public.

Thus, this provision is .nticompetitive since it unduly limits
the very price competition that is the principal goal of both

the Alaskan and Federal antitrust legislation.



Consider also the not uncommon situation in Alaska where a
jrvice station dealer himself has made the Investment in the
station. That 1investment will normally induce suppliers to
offer an investment allowance on gasoline to reflect the fact
that the dealer and not the supplier in this instance is fur—
nishing the station. In these circumstances, a competing
supplier, such as Standard, should be able to respond to this
competitive situation by offering a comparable allowance to
obtain or retain this dealer s business. But here too, 1if the
same price must be offered to all dealers throughout the State,
regardless of the commercial circumstances, it is probable that
such an allowance for the dealer®s 1investment would not be
offered. Again, the result of this section of the bill would
clearly be to reduce competition and encourage price rigidity.
It would be anomalous for Alaska, having recently passed general
antitrust legislation, now to pass a law which would encourage

uniform, rigid price competition.

5* Sect ion 45.50.820

In its original form, this provision was objectionable because
it provided that, 1in some cases, upon termination the supplier
would have to compensate the dealer for the "fair market value
of the service, 1including good will." Recognizing that there
is nothing in the nature of good will that is transferrable
from a dealer to its supplier or to a successor dealer where
the station 1is owned by the supplying company, th> Commerce

Committee deleted the reference to good will. In order to



avoid confusion and possible judicial misinterpretation, we would
recommend also the deletion of the reference to good will 1in

Line 25 of Page 4.

But even if that were done this section would still require the
supplier to compensate the dealer for the "fair market value of
the franchise.”™ While the focus of this provision 1is upon com—
pensation for the dealer®s inventory and equipment when purchased
from the refiner, these items do not appear to limit the supplier”
obligation since they are merely "included” 1in the fair market
value of the franchise for which compensation must be paid. It
is therefore possible that this broad phrase would be held by

a court to require compensation for good will, bringing us back
to face the difficulties of the original language. IT there is
to be legislation on this point--and to us it seems unnecessary--
we recommend that it be limited t requiring the supplier to
repurchase merchantable inventory. We should not be required

to repurchase equipment since it will be in used condition and
will often be equipment that the outgoing dealer didn"t need

and the incoming dealer doesn™t want.

6. Section 45.50.300

This provision would require the refiner to disclose to the
dealer "Facts which would reasonably be considered material

to the dealer®s decision to enter the franchise.” These facts
shall 1include but not be limited to various kinds of data

described 1in subparts 1-7. Due to the practical uncertainty
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in defining "facts which would reasonably be considered material”*®

we recommend the section be amended to state that the refiner must

disclose to the dealer, "The following facts materialtoa dealer”s
decision to enter into the franchise,” followed by a listof such
facts.

7. Section 45.50.840(4)

So as to confine the applications of this bill solely to service
stations as distinguished from wholesale distributorsorjobbers
who sell to other types of consumer accounts and hence might be
considered to operate "retail outlets”, we recommend that Subpart
4, defining "dealer™ be amended by adding "to the motoring public”

after "gasoline."

In closing, I would restate that no where else can a dealer obtain

a halt-million dollar 1income-producing investment with such minimal
risks. So where else does the consumer enjoy the level of assurance
of product quality, service, skills, and competitive pricing, that
have DEEN achieved through our system as it is presently operated.
This legislation would discourage the investments required to con-—
struct service stations today. Such an act would be counter-produc—

tive, working against the common goals of both the consumer and

dealer.

I hope the views | have expressed will Dbe helpful to you. This
legislation 1is unnecessary. I respectfully urge you to consider our
views and to reject this bill. If you have any questions, 1 would

be pleased to respond.



MEMORANDUM
April 22, 1976

SOCAL - 1976 Alaska
Legislation - S.B. 438

Amendment Preferences

845.50.810(a)(4) - See 4/16/76 memo under
845.50.810(a)(6), p- 1.

8 45.50.810(b) - See 4/16/76 memo, Exhibit A-I
as amended and attached hereto.

$ 45.50.810(c) - See 4/16/76 memo, Exhibit B-3,
as amended and attached; or Exhibit D, California Bus.& Prof.
Code ~ 20999-1 as amended and attached.

8 45.50.820 - See 4/16/76 memo, Exhibit C.
45.50.830

Substitute Exhibit C-2 as amended or, if necessary. Exhibit
C-1 as_ amended, both attached hereto.

D. T. Van Camp

Attachs.



EXHIBIT A

Alternative 1

(b) Mo refiner or distributor may terminate,
cancel or fail to renew a franchise unless such refiner
or distributor furnishes notification pursuant to this
subsection to the other party to the franchise. Such
notification shall be in writing addressed to such other
party and sent by certified mail, deposited in the mail
no less than 45 days prior to the date on which such fran—
chise is to be terminated, cancelled or not renewed; pro—
vided, however, that if in light of the circumstances, it
would not be reasonable to provide notice 45 days in ad-—
vance of such termination, cancellation or Tfailure to
renew the refiner or distributor shall provide such notice
less than 45 days as may be reasonable in the circumstances.
Notification shall contain a statement of intention to
terminate, cancel, or decline to renew such franchise,
together with the reasons therefor, and the date on which
such termination, cancellation or failure to renew shall
take effect.



EXHIBIT B
Alternative 3

(c) Notwithstanding the terms of any franchise,
no refiner or distributor shall terminate, cancel or fail
to renew a franchise without good cause, except that a
refiner or distributor shall be permitted to provide 1in
the franchise for the termination thereof without cause
during a reasonable trial period, not to exceed one (1)
year, where the dealer involved has not been a dealer of
the refiner or distributor for that period of time at the
premises described in the franchise.

As used in this section good cause shall include
the following:

(1) The dealer failed to comply with reasonable
requirements of the franchise agreement;

(2) The dealer failed to act in good faith in
carrying out the terms of the franchise; or

(3) Other legitimate business reasons (except
that a termination or cancellation of a franchise for the
purpose of enabling the refiner or distributor to assume
operation of the dealer"s business/shall not be considered
to be a legitimate business reason unless the dealer 1is
offered repurchase at current wholesale prices of all mer—
chantable Inventory purchased from the refiner or distributor
and repurchase at fair market value of all equipment pur—
chased from the refiner or distributor.



EXHIBIT C
Alternative 1

Section 45-50.820. REPURCHASE OF GOODS. In the
event that the refiner or distributor terminates, cancels
or fails to renew the franchise, such refiner or distributor
shall make or cause to be made a good faith offer to repur—
chase from the dealer, his heirs, successors or assigns, at
the current wholesale prices, any and all merchantable
products and merchandise which are undamaged and unaltered
from their original form, purchased by the dealer from th;
refiner or distributor; provided, that such refiner or dis—
tributor shall have the right to apply the proceeds against
any existing indebtedness owed to him by the dealer; and,
further provided that such repurchase obligation is condi—
tioned upon there being no claims or liens by or on behalf
of other parties, including creditors and governmental

agencies, against such products and merchandise.



EXHIBIT C

Alternative 2

Section 45-50.820. DISPOSITION OF INVENTORY.
Upon any termination, cancellation or failure to renew a
franchise, the refiner or distributor shall at the request
of the dealer, take back any merchantable inventory from
the dealer to which he has good title free from any claims
cr liens of others, which was supplied by the refiner or
distributor and which has not diminished substantially in
value and is of similar quality as when originally supplied.
The refiner or distributor at i1ts option shall reimburse the
dealer for not less than ninety per cent of the cost paid
by the dealer or shall cancel not less than ninety per cent

of any debts owed on account of the inventory.



EXHIBIT D

California (as amended)

Notwithstanding the terms of any franchise, no
refiner or distributor shall terminate, cancel or refuse
to renew any existing franchise without good cause.

As used in this section good cause 1is limited
to the following:

(a) The dealer failed to comply with reasonable
requirements of the franchise agreement;

(b) The dealer failed to act in good faith in
carrying out the terms of the franchise; or

(c) Other legitimate business reasons (except
that a termination or cancellation of a franchise for the
purpose of enabling the refiner or distributor to assume
operation of the dealer > business shall not be considered
to be a legitimate business reason unless the dealer is
offered repurchase at current wholesale prices of all mer—
chantable inventory purchased from the refiner or distribu—
tor and repurchase at fair market value of all equipment
purchased from the refiner or distributor.



STATEMENT OF J. R. SANDERS

ON BEHALF OF

STANDARD OIL COMPANY OP CALIFORNIA

ON SENATE HILL 438

“ALASKA GASOLINE PRODUCTS FRANCHISE ACT**

BEFORE THE HOUSE OF THE STATE OF ALASKA



Mr* Chairman and Members of the Committee:

Ky name 1is John Sanders, I 3 Division Manager for Standard Oil
Company of California in its Alaska Division. I fen responsible
for the sale of its products throughout the State of Alaska* [
appreciate the opportunity to present my Company®"s views on this
legislation after which 1 will try to answer any questions you

may have*

As 1 understand it, the intent of this, proposed legislation is to
guai“antee service station c3ealors fair and equitable treatment by
their petroleum suppliers. I don"t think it would do that* In
fact, in my opinion, it would merely provide a shield for
ineffective dealers and would be to the detriment of consumers
and good dealers alike. At the onset, wc believe that additional
legislation to protect the service station dealer 1Is unnecessary*
Furthermore, we believe the importance of an efficient and sutces
ful independent dealer organisation cannot be overemphasised, it
is through such independent dealers that the vast majority of
service Station sales are iaade. In the State of Alaska, Standard
Oil Company of California supplies products to 47 conventional
dealer stations plus about 117. car washes, garages, new car
dealerships, and other miscellaneous accounts, all of which are
operated by independent businessmen. With respect to dealer
stations, (those being the 42 conventional stations) ve pre—

sently provide, at our expense, all the marketing research,



site location, land acquisition, facility construction, Tfixed
equipment, tankage and signs. Wc then lease the completed
facility and tho site to a dealer with the dealer being respon—
sible only for such thing3 as operating tools, movable equip—
ment, and inventory, There 1is no "franchise fee'™ for the dealer
to pay Standard, This arrangement affords the dealer entry into
tho service station business at a comparatively modest initial
investment, 1in most instances between $15-25,000. On the other
hand, iIn recent years, our average investment for a new service
station has been approximately $500,000 including real property

and facilities.

Our enormous 1investment and cur complete markoting reliance

upon the service station dealer demonstrate a very fundamental
point about us and Chevron dealers: Wo need each other and wc
must assure the dealer a reasonable opportunity for success if

we are both to succeed.

Our forms of dealer supply contract and dealer lease ore avail —
able to the committee if it wishes to see them. Wc think that
these agreements testify to our good faith in providing to
Chevron healers on commercially fair terms a Very valuable

place of business in which the dealer has a reasonable oppor—
tunity to make a good living. These agreements ore for a five
year terra and, after a brief initial trial period, they can bo

terminated by us during the term only for good cause. Our



relationship with dealers 1is both fair and reasonable and is
founded upon the mutual interest of both parties. From the
very onset we have tten aware of the antitrust laws that govern
our relationship with Chevron Dealers* Accordingly, Chevron
Dealers are entirely free to prica their products and services
and to purchase also from other suppliers as they may decide.

In other words, we recognize and respect the dealer as an inde—
pendent businessman. IT we were to change our policy and sees
improperly to control a dealer ™ pricing or purchasing dis—
cretion wo would surely be subject to the foriaiablc sanctions

of the antitrust laws, including treble damages, We therefore
believe that the commercial interest of suppliers and the dealers
who sell their products are mutual interests. These interests,
together wjth the severe, sanctions of the existing antitrust
laws, arc we believe entirely adequate to protect service
station dealers and hence no further legislation is necessary.
But, even 1if additional Ilegislation were needed, Senate Bill

43S would be 1ill advised for the following principal reasons:

1. Section 45,50.P10(a)(0)

This section would prohibit us from requiring Chevron Dealers
to buy any quantity of our products unless we proved that such
purchase obligations are "reasonably necessary for lawful pur—
poses justified on business grounds and do not substantially

affect competition".



This provision 1is unnecessary since the antitrust laws provide
ample protection to dealers by forbidding any agreements which
ewould require them to buy all or substantially all of their
inventory requirements from a particular supplier. Accordingly
a Che\mron Dealer 1is merely required by contract to buy from us
only such quantities of our products as may be necessary to
satisfy customer demand for our products at his station* He
may also handle any competitive products that he desires.
Indeed* wc find that most of our dealers do in fact choose to
handle substantial quantities of competitive petroleum products

and tires, batteries and accessories.

In addition, this section wholly 1impractical because of the
uncertainty of the language measuring the legality of the pur—
chasing obligation. When are such obligations "reasonably
necessary for lawful purposes justified on business grounds?"
And when do they not "substantially affect competition?” The
bill gives no guidance on this. Even entirely reasonable and
otherwise lawful purchase obligations may affect competition as
any aggregation of sales or purchases would, without 1in any way
lcsseninn or impairing competition. Suppliers cannot be expected
to make the very substantial investments required for modern
service stations If they do not have reasonable assurance that,
their products will be at least offered for sale at such

stations.

Also, depending upon a court™ interpretation of the wording

in this section, it may be 1in conflict with current State and



Federal Trademark Laws. If this section were to allow gasoline
mpurchased by the dealer from another supplier to be sold through
pumps marked with Standard 3 brands, then it appears obvious

to us that it is in violation of applicable trademark laws.

This would obviously provide a great disservice to consumers
who think they arc buying Standard ™ products when, 1in fact,
they may be sold someone elsc ™ product Of lesser quality and
performance characteristics. I think the Department of Weights

and Measures would take a dim view of that situation.

2. Section 45.S0.810 fd)

This section provides that no refiner or distributor may charge
different prices to dealers unless they are based upon the
quantity purchased or transportation costs. Such a provision *

is plainly anticompetitive.

The Federal Robinson-Patman Act does not forbid all price
differences between customers, but only those t<nt threaten
substantial anticompetitive effects. Moreover, 1in order to
avoid the anticompetitive effects of rigid price uniformity,

the Federal statute provides that i lower price given to one
customer, but not to Others, is lawful if granted "in good

faith to meet an equansy low price of ? competitor™ (15 1ISC

fi 13(a) (b)). The purpose ef this provision in the Federal
statute was to give a supplier sufficient, flexibility to respond
to differing competitive conditions,, when and where they occur,

For example, a gasoline price war may break out in one city



withil* the State bat not elsewhere. To assist its dealers to
remain competitive Ih the area of the price war, Standard under
present law would be able to lower its price to them without
lowering it Statewide* If such a price reduction had to be
extended Statewide, it probably would not be made at all*

This feature of the bill would provide a strong upward pressure
on pricing to the detriment of competition and the motoring

public.

Thus, this provision IS anticompetitive Since it unduly limits
the very price competition that 1is the principal goal of both

the Alaskan and Federal antitrust legislation.

Consider also the not uncommon situation in Alaska where a
service station dealer himself has made the investment in the
station* That investment will normally 1induce suppliers to
offer an investment allowance on gasoline to reflect the fact
that the dealer andnot the supplier in this ini-tanco is furnish—
ing the station. In these circumstances, a competing supplier,
such as Standard, should he able to respond to this competitive
situation by offering a comparable allowance to obtain or retain
this dealer 3 business. But here too, if the same price must-

be offered to all dealers throughout the State, regardless of
the commercial circumstances, it is probable that such an
allowance for the dealer®s investment would not he offered*
Again, the result of this section of the bill would clearly

be to reduce competition and encourage pricerigidity* It



would be anomalous for Alaska, having recently passed general
antitrust legislation, now to pass a law which would encourage

uniform pricing and discourage price competition.

3. Section 45.50.810 (a)(3)
This section would forbid us to "unreasonably disapprove the
transfer or assignment of a franchise by a dealer to a qualified

transferee or assignee.”

This section constitutes a totally unreasonable and arbitrary
interference with our property rights. Having made a $500,000
investment, and in light of a deal&r*” relatively small invest—
ment4 it is only proper and just that we have the right to
select a candidate whom we feel best qualified to operate a

first class service station.

The consumer stands to lose the most from such a provision.”

the dealer is permitted to assign hi.s lease, there is the in
ovitable question of personal motivation in making the assign—
ment. At Standard our motivation 1Is simply to select dealers
who are best qualified to manage the station and who are
committed to providing the service to which we believe the

motoring public 1is entitled.

4, Section 45.50.820

This section would require a supplier, upon termination or
non-rcnewai of the franchise, to repurchase certain tangible
assets from the dealer and, in certain circumstances, to com—

pensate the dealer for "goodwill™. /e at Standard are opposed
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to the payment of any sum of money for alleged dealer goodwill*

There 1is nothing in the nature of goodwill that 1is transferable
front a dealer to his supplier or to a successor dealer where
the station is owned by the supplying company. IT a dealer”s
business 1is successful Dbecause tho station 1is well located, and
has excellent facilities, that portion of the success properly
remains with the supplier. In this connection, all dealers,
new or old, receive the benefit of large sums of money wc have
spent- on advertising to promote public acceptance of our brands
of products at our retail outlets. They also receive the benefit
of tho largo number of credit cards we have Solicited and the
millions of dollars in accounts receivable wc carry for the
dealers. These things are in addition to the service station
facility itself, which we furnish to the dealer and which
currently costs us on an average about $500,000 per unit.

of these sources of "goodwill™ attributable to the station

be transferred by the dealer to us or to his successor.

Likewise, that portion of the dealer®s success attributable

to his personal skills, personality or the relationship he

to us or to a succeeding dealer.

Thus it is a misnomer to say that the departing dealer has any



This section would prohibit us from requiring a dealer to operate
his station for more than 12 consecutive hours per day ci more

than six days per week.

It is safe to say that this provisio.i would effectively eliminate
gasoline availability on Sundays and between the hours of 10:00 p.m.
and 6:00 a.m. This would be detrimental to the consumer and to
the economy of the State of Alaska. Gasoline would bo unavailable
for emergency vehicles for such agencies as the police department;
local travelers would be inconvenienced and tourism would be
discouraged. Additionally* this provision completely disregards
operating hour requirements imposed by many lessors in their
ground leases to us; and while it does seem to recognise that
longer hours may be required by the state or the federal govern—
ment it docs not recognise that as a condition to coning permits,
wo may be required by municipal or borough authorities to provide

for longer hours 1in certain locations.

6* Section 4S.S0.S10 (a)(5)
This section provides that it would be a violation of law for
us to sell, rent or offer to pell to a dealer any product or

Service for more than a "fair and reasonable”” price.

This section would in effect subject the pricing of our service
station products to a kind of public utility control with the
courts serving as the regulatory agency. Apart from govern—

mental price control during periods of acute economic distress,



at which tare times control could be vested in an administrative
agency such as the Federal Energy Administration, it is ::ither
desirable nor necessary™"to supplant ordinary market Forces as
proper regulators of prices and rents. Competition establishes
fair market prices which balance all the effects of supply,
demand and necessary return on capital. On the other hand, when
prices are fixed at levels different from those established

by the fair market this balance i% inevitably upset and economic

dislocations result, all to the public®s disadvantage.

7. Section 45.50.810 falflOl

Under this section it would be a violation for a supplier to
fail to deal with a dejder in "good faith". That phrase is so
vague and generalized that it would be impossible to administer
or comply with* No standards are stated as to how good faith
is to be measured. Ive expect that every difference of opinion
or commercial judgment would become a controversy over good
faith. Such a provision would inescapably provoke endless

dispute and litigation.

8. Rection 45.50,810 (b)

This section would require that a refiner or-distributor give
90 days notice prior to terminating or failing to renew a
franchise except where such termination of failure to renew
is due to the voluntary abandonment of the station by the

dealer; or where the dealer 1is convicted of an indictable offense



directly related to the business. This requirement 1is not needed
for the protection off the franchise and is commercially unfair
and impracticable. Notice of intention to terminate for breach
of contract should generally afford the dealer an adequate:
opportunity to cure the breach and avoid termination, as our

Chevron dealer contracts provide.

But the 90 days prior notice is unreallstiealiy long in many
situations other than those two recognized in the bill. Consider
for instance tho case of a dealer engaged in fraudulent and
deceptive sales practices against the motoring public. In this
example, thore iy normally ample evidence of repeated illegal
practices such as the deliberate damaging of tires and/or fan
belts. Prompt termination was necessary 1in another situation,

we recently found, as a result of a fire caused by the dealer 3
improper use of a welding torch in violation oF city ordinances
and contrary to our instructions against the practice. Obviously
to permit such situations to continue for a minimum of 90 days

would be to the detriment of consumers and good dealers alike.

In addition to ch.v kind of illegal conduct by tho dealor, there
are numerous other _ituations in which 90 days prior notice
would bo wholly unrealistic, for example: (a) Tho Dealer >
death or mental or physical incapacity to operate the station
and (b) refusal by the dealer to pay debts owed to his supplier

or the dealer ™ bankruptcy or insolvency.



Any of those cases would prevent us from regaining possession,

of our investment for 90 days and would to that extent arbitrarily
deprive us of our property and -would require enormous ef; its

by a new dealer to rebuild the business that has been needlessly

impaired by prolonged neglect or idleness.

9. Section -15.50.810 fc)

This section deals with the causes for termination and provides
that no refiner or distributor may terminate, cancel, or fail
to renew a dealer lease without good cause which 1is defined as
including: "The failure of a franchisee to comply with the
lawful material provisions of a franchise between distributor

or refiner and the franchisee/dealer..."

KLat provisions in dealer agreements would meet these criteria

is a speculative matter at best; end different courts or

juries may be expected to have conflicting views of the same
contractual provisions.. Thus, a particular term or condition

ip. the lease or supply contract may or may not he enforceable
based upon the interpretation of a judge or jury without experience
in sucli commerce. Moreover, this bill would give a judge or jury
no instructive guidance for making the required determinations.
Vie understand that some service station dealers are supplied
petroleum products pursuant only to oral agreements; others,

liko our Chevron dealers, arc supplied under quite detailed
written agreements designed to clarify the continuing business
relationship for the benefit of both parties. However, in

addition to the fundamental obligations to sell, to buy and



to pay for products, triers are other commercially important
provisions sue! 1is those relating to the maintenance ofa very
expensive station. Atg these to be deemed non-raaterialb, a judge

or jury unfamiliar with service station business practices?

And, while the bill provides for seme specific situations to be
construed as good cause for termination, cancellation or non-renewal,

it fails to recognize many others, such as:

a dealer®s death or mental or physical 1incapacity

to operate the station;

r-- refusal by the dca” = to pay debts owed to his
supplier;
*e-”7 adulteration, commingling, mislabeling or misbranding
f.asol inc;
- trademark violation;
»>’mrepeated consumer complaints concerning the dealers;
and
- the supplier*s decision to materially alter the
facilities to meet changing consumer needs.
Furthermore, it jr. unclear whether the requirement to give the
franchisee a reasonable opportunity to cure a default is applicable
only whore the breach 1is curable, such as the failure to pay for
goods delivered. Surely, for example, where a dealer is convicted
for fraudulent or deceptive sales practices, or becomes bankrupt

or abandons the station, the default 1is essentially non-curable*



Moreover, subpart (A) would, 1in effect, require that the terms
of our agreements be essentially the same 3S those offered

other dealers in similar retail outlets.

Surely, there 1is no sound basis for requiring every franchise
agreement to be the seme as that offered to every franchise
dealer. The terra "sirailar®” retail Ot ats does not cure this
deficiency since the word ™Bimilar™ is undefined and 35he other
terms in the bill would be subject to varying and conflicting

interpretations.

Rental terras vary from dealer to dealer quite properly; there
are differing types and sizes of service stations and differing
locations. Also, when we lease station sites from property
owners, they require differing ground rents. In addition, ther
are differences in the costs incurred 1in supplying products to

various dealers.

.In closing, | would restate that in recent years our average
investment for a new service station has been approximately
$500,000. This figure 1is probably typical of the recent
expenditures made by similar suppliers in this industry. \.fAile
we cannot speah for others, we seriously doubt that we could
continue inching these hinds of investments not knowing what

our contracts would mean, and, in addition, be subject to the



other restrictive conditions set forth in this bill, it iIs
oiificult to -oresee who would make such investments or v.Ho
would maintain the current level of availability for these

services which the public has come to expect.

Nowhore else can a dealer obtain a half million dollar 1income
pioducing business investment with Such minimal ris;?. Nowhere
else docs the consumer enjoy the level of assurance of product
quality, service shills, competitive pricing, and image
achievable through our system as it presently operates.
Legislation which removes the incentives for the investments
required to construct service stations today will prove to be
counter productive working against the common goals of both the

consumer and the dealer.

I hope the Views 1 have expressed will be helpful to you. [
respectfully urge you to consider them and to reject this bill.

Ij. you have any questions, |1 would be pleased to respond.
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Original sponsor: Commerce Committee Offered: 4/15/76
Referred: Judiciary

IN THE SENATE BY THE COMMERCE COMMITTEE
HOUSE CS FOR SENATE BILL NO. 438
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "Art Act relating to |£ranchising®agreements involving
gasoline refiners, distributors and dealers; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

» Section 1. FINDINGS OF THE LEGISLATURE. The legislature finds and
declares that since the distribution and sales, through [franchise]agreements,
of gasoline in the state vitally affect the economy of the state, the public
interest, welfare, and transportation, It is necessary to define the rela—
tionships and responsibilities of the parties to certain agreements pertain-
Ing to franchising} " 5
Sec. 2. AS 45.50 is amended by adding new sections to read:

ARTICLE 5. ALASKA GASOLINE PRODUCTS FRANCHISE ACT.

Sec. 45.50.800. DISCLOSURES TO BE MADE BY DISTRIBUTORS AND RE—
FINERS BEFORE CONCLUSION OF AGREEMENT. Before entry into a franchise
agreement, a refiner or distributor shall disclose to the dealer fact3

Jwhich would reasonably be considerc material to the dealer®s decision
to enter into the franchise. These facts
limited to,]

(1) ownership of property of the retail outlet;

(2) if the real property is not owned by a refiner or dis—
tributor, then the nature of the relationship between the real property
owner and the refiner or distributor and the length of the underlying
lease (if applicable);

(3) the last known addresses of dealers operating the retail

-1- HCSSB 438
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outlet idr the last five years;

(**) the gasoline gallonage history, if any, of the station
for the last five years;

(5) any sales goals or quotas the refiners or distributors
intend to apply to the station;

(6) the nearest gasoline outlet ov/ned, controlled or operated
by the refiner or distributor and any plans the distributor or refiner
has to open new retail outlets within the trade area of the retail
outlet; and

(7) any plans the refiner or distributor has for the future
of the subject retail outlet.

Sec. 1*5.50.810. VIOLATIONS. (a) No person shall, directly or
indirectly, through offices, employees or agents,

(1) require the "fjra8fei>i«rejJ -dealer at the time of entering
into the £i~c)al?q8& agreement to Jrfwn—ra— LnaT 1PfH /11 — IFTTtthTTnr,
Juilvta< or egfrpppel”whl*sk Tfou M “relieve any person fr~n”® liability imposed
by secs. 800 - 850 of this chapter;

(2) require the dealer to agree to waive Ills right to a jury
trial or any right of counterclaim he may have;

(3) restrict or inhibit directly or Indirectly the right of
free association for any lawful purpose of the franchisee-dealer;

(]) except as to the Initial inventory of the franchise,
require a dealer to purchase or otherwise lease good3 or services of a
refiner or distributor or from an appi dved source of supply unless and
to the extent that the refiner or distributor satisfies the burden of
proving that such restricted purchasing agreements are reasonably neces—

sary for lawful purposes justified on business grounds and do not sub-—
stantially affect competition; In determining whether a requirement to
purchase is lawful, the court shall e guided by the decisions of the

*138 -2-
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courts of the United States in interpreting dnd applying the antitrust

laws and the Federal Trade Commission Act of the United States;

(5) impose unreasonable standards of performance on the

dealer;

(6) require a dealer to participate financially

in the use of

any premium coupon or giveaway or rebate in the operation of the busi—

ness; however, a distributor may require the dealer to distribute

premiums, coupons or give-aways to customers which are provided to the

dealer at the expense of the refiner or distributor or when the pro-—

motion is self-liquidating; or

(7) fail to deal with the dealer

in good faith.

(b) No refiner or distributor may, directly or indirectly,

through

any officer, agent or employee, terminate, cancel or fail to renew a

dealer franchise without first giving written notice setting out all of

the reasons for the termination or cancellation or

"ntent not to renew

to the franchisee-dealer at least <45 days in advance of the termination,

cancellation or failure to renew except

(1) when the alleged grounds are voluntary abandonment by tlvw
franchisee-dealer of the franchisee relationship,

may be given five day3 in advance of the termination,

failure to renew;

then the above notice

cancellation or

(2) when the alleged grounds are the conviction of the

franchisee in a court of competent jurisdiction of a felony.

> - - - - -
(©) 60 }eflner or distributor may terminate, cancel or fail to

renew a dealer franchise without good cause. Good cause shall Include
without limitation:
(¢)) the failure of a franchisee to comply with the

material provisions of a franchise between the distributor or refiner

and the franchisee-dealer and to cure each default after being given

-3-
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written notice and a reasonable opportunity to cure the default;

(2) an adjudication that the franchisee-dealer is a bankrupt

or insolvent or if he makes an assignment for the benefit of creditors

or a similar disposition of assets of franchise business or voluntarily

abandons the franchise business or

no contest to a charge of violating any

business;

is convicted of or pleads guilty or

law relating to any franchise

(3.) the good faith business decision of the franchiser that

he no longer requires a retai

of gasoline; and

I outlet at that

location for the marketing

() the dealer®s failure to sign the new agreement if at the

time of renewal of the franchise the distributor or refiner and the

franchisee-dealer cannot agree upon new terms and the terms offered by

the refiner or distributor do not violate any other

laws of the State of

Alaska or of the United States and the terms are essentially the same as

those offered to other franchisee-dealer3

in similar retail outlets and

do not discriminate against the subject franchisee-dealer.

(d) No refiner or distributor may engage

between dealerr/~unless that discrimination is b”sed

purchased or~%ransportation costs. ' .

in price discrimination

upon Quantity

M . a

Sec. 1»5.50.820. OBLIGATION OP DISTRIBUTOR TO REPURCHASE UPON

TERMINATION, ETC., OP AGREEMENT.

cause to terminate, cancel or

fall

If the refiner or

distributor has goog

to renew under sec. 810(c)(1) (2£

of this chapter, he shall compensate the Fj~"muhlgeo”doaler for the~falr

market value of the franchise

butors terminating, cancelling,

jor\(a) of this chapter shall

\
fair market value of the fran

, excluding goodwill.

Refiners or distri—

or failing to renew under sec. 810(c)uld)

compensate the Scfrmihisan-dealer for the
m'iPcclinjLf* 0 "ffuX.vi
chise® Valuation” shall

market value of the franchisee's

HCSSB 38
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furnishings purchased from the refiner or distributor exclusive of
personalized materials which have no value to the refiner or distributor
and inventory supplies, equipment and furnishings not reasonably re—
quired in the conduct of the franchise business. Compensation shall be
made within 60 days from the date of termination unless it is necessary
that a lawsuit be filed under sec. 830 of this chapter or the dealer
fails to comply with the bulk sales provisions of AS <15.05.510 et seq.
The refiner or distributor may offset against accounts owed by the
franchisee-dealer under this section any amount owed by the franchisee-
dealer to the refiner or distributor.

Sec. <15.50.830. COURT TO DETERMINE FAIR MARKET VALUE WHEN PARTIES
CANNOT AGREE. If under sec. 820 of this chapter the distributor or
refiner has go j cause and the distributor or refiner and the dealer
cannot agree on the fair market value of the franchise, then ither
party may initiate an action in the superior court where the franchise
retail outlet existslf the amount awarded to the franchisee by the
jury or the court is 10 per cent lower than the final offer, if any,
made by the refiner or distributor before the filing of the lawsuit,
reasonable attorney fees and the appraiser fees shall be awarded to the
refiner or distributor

Sec. <I5+50. 8<40. DEFINITIONS. In secs. 800 - 830 of this chapter,
unless context otherwise requires,

(1) “"refiner" 1is a company, corporation or individual who
owns or controls, or controls through a substantially owned subsidiary,
partnership, or joint venture, a refinery used for the productio.. of
gasoline, diesel or other motor vehicle fuels;

(2) "distributor” means any person or corporation other than
a refiner engaged in the sale, assignment, or distribution of gasoline,

to four or more dealer-operated retail outlets;

-5- HCSSB <138
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(3) "gasoline™ means all products commonly or commercially

known or sold as gasoline; . .C\W
(4) "dealer™ means a personAengaged in the sale of gasollnelJ"*
through a retail outlet leased”by the person and operated by

the person;

(5) "franchise"™ means an oral or written contract or agree—
ment or series of agreements, either express or implied, 1in which the
dealer 1is required directly or indirectly to purchase 50 per cent or
more of his supply of gasoline iTom a distributor or refiner and in
which the dealer is granted authority to occupy premises owned, leased
or In any way controlled, directly or Indirectly, by the refiner or
distributor.

Sec. <45.50.850. SHORT TITLE. sections 800 - 850 of this chapter
may be cited as the "Alaska Gasoline Products Franchise Act."
a Sec. 3* AS <15.50.1171(b) 1is amended by adding a new paragraph to read:
(22) failing to comply with the terms of the Alaska Gasoline
Products Franchise Act (AS <»5.50.800 - <15.50.850).

* Sec. <. This Act takes effect July 1, 1976.

1CSSB <438 -6-
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AMENDMENT

Offered in the HOUSE: By:
To: hcs HOUSE BILL No,
SENATE BILL No. 438

between
Page: 3 lineii & 12
v
ADD
\JbvJjtMy atAjL~"
(€)) “require the dealer to keep his retail outlet open for

business more than 12 consecutive hours per day or more than six

days a

week, provided that this paragraph shall not be construed to prevent any

retail outlet from being open when required to be open to conform to any

state or federal law or regulation;
N<-tun ! e sc L

service for more than a fair and reasonable price;

v (9) salir rent or offer to sell to a dealer any product or

(10)V unreasonably disapprove the transfer or assignment of a >

franchise by aldealer to a qualified transferee or assignee;

/



To: hes HOUSE BILLN o,
SENATE BILL No, _m

‘between
Page: 3 Linesii & 12.

Offered in the HOUSE: By:

ADD

(8) require the dealer to keep his retail outlet open for
business more than 12 consecutive hours per day or more than six days a
week, provided that this paragraph shall not be construed to prevent any
retail outlet from being open when required to be open to conform to any
state or federal”or "gujttton,

(9) s6&i-£flrent &f-ettcr to-&etl_feo-a-jdeaier any product or

service for more than a fair and reasonable price;



AMENDMENT

oOffered in the HOUSE: By .
To0: HOUSE BILL No.
SENATE BILL No. HCS 43
Page: Line: 16 to 20
Aft~

Reasonable attorney"s fees and the appraiser®s fees shall be awarded
to the franchisee if the amount awarded to the franchisee by the jury or the
01 tt. court is ten per cent higher than the final offer, if any, made

by the refiner or distributor prior to the filing of the lawsuit.



(©) No refiner or distributor shall terminate
or cancel a dealer franchise prior to the expiration date
thereof unless the dealer whose franchise is terminated
failed to perform or comply with, or failed to act in good
faith in performing or .comblying with, an* of the terms or
provisions of the franchise, except that ljaHrefiner or dis—
tributor shall be permitted to provide in the franchise
for the termination thereof without cause during a reason-—
able trial period, not to exceed one (1) year, where the
dealer involved has not been a dealer of refiner or -
distrlbutorvfor that period of- fime« at®"he”premiseG"deseri-bed
in the franchise. J



SSNo.
TWO PARTY DEALER
SUPPLY CONTRACT AND SIGN AND EQUIPMENT
RENTAL CONTRACT

Dated .19

1. STANDARD OIL COMPANY  r \LIFORNIA, WESTERN OPERATIONS. INC. (“Seller") agrees to sell to

i'_'Buyer“) and Buyer agrees to .buyf from Seller such quantities of petroleum products and such quantities of the brands of
ires, tubes and batteries (hereinafter sometimes referred to as “Seller's products”) sold by Seller generally for resale in
Buyer's locality as arc necessary to serve customer demand for Seller's products at Buyer's premises for a term commenc-

ing 19 ,and ending
19

2. Delivery shall be made on reasonable notice (preferably ai least 48 hours) at

(the “é)remises"R and shall be made in Seller's customary manner with equipment selected bF Seller in full capacity loads. The
price Buyer shall pay Seller forHJetroleum products hereunder shall be Seller's posted price fo its buyers for resale’generally at
the time"and place of delivery for the particular groduct, grade, quantity and type of delivery involved. The price Buyer shall
pak/ Seller for tires, tubes and batteries shall be Seller's price to buyers Tor resale generally in Buyer's vicinity. Terms'shall be
net cash at time of delivery, except at Seller's option.

3. Buyer shall stock at the premises and continuously offer for sale such quantities of Seller's products as are necessary
to serve customer demand for said products. Buyer agrees al all times to give the dispensing equipment, displays and advertise-
ments for Seller's products and brands as prominent and convenient positions as those for any other product offered for sale
on the premises. Buyer recognizes the hl?_h regard of the motoring ?ubllc for service stations selling under Seller's trademarks
and brands based upon the general cleanliness and the excellence of products and services dispensed at such service stations;
and accordmg!y,.B_u%e.r agrees that he shall operate the ?rer_mses as a first-class service station and shall not by act or omission
disparage or diminish in any way the good reputation of said trademarks, brands, products or service stations. Buyer shall not
engage In or permit any unlawful, fradulcnt, or deceptive act or practice on the premises.

4. (a) The petroleum products covered by Ibis agreement shall he sold by Bu?(er as the products of Seller and only
under the trademarks or brands regularly used by Seller for such products and Buyer shall not, at any time, offer for sale under
Seller's trademarks or brands, any product not authorized to he sold (hereunder,

(b) Burer.shall so conduct his operations as to eliminate any likelihood of eorilustion between Seller's products and
those of others, and as to eliminate any likelihood of substitution of the products of others for those of Seller. Buyer ..qrces to
abide by such reasonable regulations to this end as Seller may from time to time establish b% notice to Buyer. Bu>{er urther
agrees fo comply with all applicable laws, ordinances and regulations of governmental authorities in resale of all products
purchased hereunder.

(e) All signs advertising Seller's products and all si%ns in the colors used by Seller to identify its products or the
places at which its products arc sold and all of Seller’s trademark rights therein are, and they shall continue to he. the property
of Seller. No use shall he made of any such signs except in connection with products manufactured or handled by Seller, and
Seller shall have the right, at all times durln? the life of this ag[reement and within a reasonable period thereafter, to remove or
obliterate such signs. Buyer may not use other signs to advertise products purchased from Seller without Seller's written con-
sent. It is agreed that any Famt scheme apsplled by Seller to the premises to which deliveries are made hereunder may he that
used to identify dealer outlets market_mdg eller's petroleum products, and that Seller shall, at all times during the life of this
agreement and within a reasonable period thereafter, have the right, but not the obligation, to repaint so much of the premises
as it elects, in a color or colors selected by it. If Seller at any time removes or obliterates any signs or repaints any of the prem-
ises, Seller need not_restore any pre-existing signs on or paint scheme of the premises. Buyer agrees, durmﬂ this agreement and
thereafter, not to simulate iu any way any trademarks oi brands, signs or paint schemes identifying Seller's products or the
places or outlets where they arc sold or marketed.

5. (a) There shall he no obligation to delivei or to receive or use the products herein described when and while, and
to the extent that, the_rece[vmq or usm? or manufacture or making deliveries in the customary manner are prevented m hin-
dered by act of God, fire, riot, labor disturbances, accident, war or the acts of any government’ (whether foreign or domestic,



