


M a y  5 ,  1 9 7 5

H o n o r a b l e  R o b e r t  H. Ziegler, Sr.
C hairman, S enate J u d i c i a r y  C o m m itte e  
A l a s k a  State Senate 
P o u c h  V
Juneau, A l a s k a  99811

R E : SB 407 (Safety R e s p o n s i b i l i t y  Act)

D e a r  Mr. Chairman:

I note that the abo ve bill, c o - s p o n s o r e d  b y  
y o u  and S e n a t o r  Croft, has  b e e n  r e f erred to y o u r  
C o m m i t t e e  for review. I h a v e  a c c u m u l a t e d  some r e­
source m a t e r i a l  w i t h  r e s p e c t  to the bill, b o t h  in 
tarm3 of its j u s t i f i c a t i o n  and questi ons c o n c e r n i n g  
its a f f e c t  on rates.

I h a v e  d i s c u s s e d  the m a t t e r  of i n c r e a s e d  
cover a g e  v i 3 - a - v i s  p r e m i u m s  w i t h  an i n s u r a n c e  b r o k e r  
d e a l i n g  in "old line" compa nies and an i n s u r a n c e  
b r o k e r  d e a l i n g  in m u t u a l 3  and, in addition, I've 
h a d  disc us s i o n s  with Mr. Don Koch from the A laska  
D e p a r t m e n t  o f  Commerce, D i v i s i o n  of Insurance.

T h e  b r o k e r  from, the "old line" a g e n c y  g a v e  me 
figures for 15-30-5 and 35-50-10. T h e s e  figures 
a s s u m e  a n o r m a l  driving record. T h e  base rats for 
the former cover age w o u l d  be $62. F o r  the latter, 
i t  w o u l d  be $69. Thus, the incr ease w o u l d  b e  a p p r o x i­
mat e l y  10$. He r e m a r k e d  that hi3 a g ency of course  
always tries to sell policies h i g h e r  than the m i n i m u m  
r e q u i r e d  u n d e r  F i n a nc ial Respons ibility. Further, he 
s a i d  tha t of course the m i n i m u m s  w o u l d  b e  i n c r e a s e d  
if the r e c o r d  w e r e  poor, alt hough the p e r c e n t a g e  i n­
crease b e t w e e n  the 15-30-5 and the 25-50-10 w o u l d  
s till b e  in a p p r o x i m a t e l y  the same p ercent age.
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T h e  b r o k e r  s e lling i n s u r a n c e  t h r ough m u t u a l  
c o m p a n i e s  gave me d i f f e r e n t  figures for d i f f e r e n t  
situations. F o r  their lower risk c a r r i e r  s e l l i n g  
i n s u r a n c e  for a p l e as ure v e h i c l e  only, the incre a s e  
w o u l d  be f r o m  $19.00 to $21.o0. If the v e h i c l e  w e r e  
d r i v e n  to and f r o m  work, the incre ase w o u l d  bo from 
$31 to $33.50. F o r  their high  risk coverage, a 
p l e a s u r e  v e h i c l e  w o u l d  increas e from $30 to $32.50. 
U n d e r  that same tyoe coverage, a v e h i c l e  u s e d  to go 
to and f r o m  w o r k  w o u l d  incr ease f r o m  $45.50 to $49. 
Again, a o o o r  drivincr record w o u l d  i n c r e a s e  the base, 
b u t  the p e r c e n t a g e  increase from the b a s e  at 15-30-5 
to 25-50-10 w o u l d  be about the same as the above.

Mr. Koch was able to g i v e  me an e s t i m a t e  o f  the 
i n c rease in p e r c e n t a g e  under the a s s i g n e d  risk olan. 
His figures d i s c l o s e  that under an a s s igned  risk plan, 
an Increase from 15-30-5 to 25-50-10  w o u l d  increase 
the b o d i l y  injury p r e m i u m  I S 1* and the p r o n e r t y  d amage 
p r e m i u m  3%. S i n c e  the b o d i l y  injury p r e m i u m  is about 
t wo-thirds of the cost, he e s t i m a t e s  that the o v e r a l l  
i n c r e a s e  w o u l d  be about 13%. As stated, thi3 is w i t h  
r e s p e c t  to a s s igned risk, w h i c h  is of c o u r s e  the 
h i g h e s t  ri3k coverage.

Mr. Koch further advi sed t h a t  financia l 
r e s p o n s i b i l i t y  coverage is b e i n g  i n c r eased  g e n e r a l l y  
t h r o u g h o u t  the country. He s t a t e d  t h a t  d u ring the 
late 1 50's and *60'3, m a n y  states h a d  financial 
r e s p o n s i b i l i t y  cov erage at 10-20-5. H o w e v e r , 3ince 
the late '60*3 and into the e a r l y  '79's, m o s t  o f  those 
states t h a t  he has records for h a v e  g o n e  to e i t h e r  
15-30-5 o r  20-40-10. He f u r ther s tated  that m a n y  
C a n a d i a n  p r o v i n c e s  have h i g h e r  m i n i m u m  coverage, such 
as s inqle limit 50, si ngle l i m i t  75, o r  v a r i a t i o n s  
thereof.
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From these f i g u r e s , it w o u l d  a o o e a r  t h a t  w h i l e  
b o d i l y  i n j ury coverage i3 beir.cr i n c r e a s e d  b y  66-2/3% 
and p r o p e r t y  damage c o v erage b v  100%, the total 
p r e m i u m  increase would, at a maxi mum, b e  13% f o r  
a s s i g n e d  risk policies a n d  10% o r  less for no:,- 
a s s i g n e d  risk policies.

Mr. K o c h  also f u r n i s h e d  m e  w i t h  some o f  his 
statis t i c a l  d a t a  from rate filings filed b y  A l l s t a t e  
I n s u r a n c e  C o m p a n y  and by I.S.O., w h i c h  is a n  i n s u r a n c e  
rating  b u r e a u  h a n d l i n g  rate filings for m u l t i p l e  i n­
surance carriers. The T.S.O. data is fr om the p e r i o d  
c o m m e n c i n g  3/31/70 t h rough 12/31/72. It o n l y  relates 
to claims s e t t l e d  at less than $10,000 limits for 
b o d i l y  injury, b u t  does n o t  include total limits for 
n r o o e r t y  damage. The A l l s t a t e  figures c o m m e n c e  12/31/71 
th rough 9/30/74. N e i t h e r  b o d i l y  i n jury n o r  p r o p e r t y  
damage are l i m it ed to settle m e n t s  of le3s than $10,000. 
Thus, the 1.5.0. figures w o u l d  b e  s o m e w h a t  distorted.

A  p h r a s e  is used that is foreign to me. T h a t  
is "line of b e s t  fit". As b e s t  I can d e s c r i b e  that 
phrase, it relates to a .simplification p r o c e d u r e  for 
actuar ial p u r p o s e s  in rate filings w n i c h  in p a r t  projects 
trends. Presumably, i c the p r o j e c t i o n  of trends and 
o t h e r  factors a r e  b a s e d  on c o r r e c t  a s s u m p t i o n s , the "line 
of b e s t  fit" and the actual loss w i l l  be r o u g h l v  e a u iva - 
lent. In a n y  t w elve-mon th period, an unusual e x p e r i e n c e  
m a y  lead to some dis tor t i o n  b e t w e e n  a c t u a l  and "line of 
b e s t  fit".

The es p r o v i d e d  on both the I.S.O. filing
a nd the All.. _ace I n s u r a n c e  C o m p a n y  filing  i n c l u d e  A laska  
a n d  c o u n t r y w i d e  figures.

In Alaska, the actual p a y m e n t  p e r  c l a i m  for b o d i l y  
i n j u r y  d u r i n g  the t wo-year p e r i o d  crom 9/30/ 72 through 
9/30/74 i n c r eas ed from $?,7B8 to S5,112. The "line of ' 
b e s t  fit" for that p e r i o d  i n c r e a s e d  from $ 2 , 9 5 3 . 5 7  to 
$4,094.13. In both categories, A l a s k a  is s u b s t a n t i a l l y  
h i g h e r  than the count r y w i d e  figures.
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In r e g a r d  to p r o p e r t y  d a m a g e  from the A l l s t a t e  
filing f o r  that game oerioa, actual lose w e n t  from 
$317 to $430, w h i l e  "line o f  b e s t  fit" w e n t  from 
$341.30 to $423.58. Again, A l a s k a  figures are h i g h e r  
than c o u n t r v w i d e  ficrures and the n e r c e n t a g e  d i s p a r i t y  
b e t w e e n  the two is b e c o m i n g  greater.

On the I.S.O. f ili ng f r o m  the n e r i o d  from 
1 2 / 31/70 to 12/31/72, the actual damage  w e n t  from 
$1,532 to $1,496, w h i l e  the "line of b e s t  fit" w e n t  
from $ 1 , 5 99 .40 to $1,047.72. Thus, w h i l e  there w a s  
some d e c r e a s e  in the actual, there w a s  a s u b s t a n t i a l  
i n c r e a s e  in tha "line of b e s t  fit" w h i c h  takes into 
c o n s i d e r a t i o n  the n r o j e c t i o n  of trends. P r o p e r t y  
d a m a g e  for that same p e r i o d  w e n t  from  an actual o f  
$358 to $303, w h i l e  the "line o f  b e s t  fit" w e n t  from 
$353.93  to $360.01. Alaska is again h i g h e r  than the 
c o u n t r y w i d e  calculation, p a r t i c u l a r l y  in the "line o f  
b e s t  fit" in r e ga rd to b o d i l v  injury.

U s i n g  the y e a r  endina 12/31/72 for c o m o a r a t i v e  
p u r p o s e s  b e t w e e n  the A l l s t a t e  filing and the 1.3.0. 
filing, there aooears ~ r e l a t i v e l y  h i g h  d e c r e e  of 
c o r r e l a t i o n  b e t w e e n  the n r o o e r t y  d a m a g e  o a y n e n t 3  in 
both. However,  the A l l s t a t e  ^iling, w h i c h  does n o t  
limit i n c l u d e d  figures to those b e l o w  $10,009, shows 
a muc h h i g h e r  b o d i l y  i njury o g y m e n t .

T h e s e  are o f  course a v er age figures, Fur ther, 
t h e y  are a p p a r e n t l y  figures ner claim and n o t  figures 
p e r  policy. Thus, an accid ent invo lving n u l t i n l e  
c l a i m s  o c c u r r i n g  during the y e a r  e n d i n g  9/30/74 w o u l d  
r e f l e c t  a n e r  claim actual Dayraent of $5,112. T h e 
trend d i s c l o s e d  b y  the figures i3 one o f  s u b s t a n t i a l  
i n c r ease in b o t h  b o d i l y  injury and n r o o e r t y  d a m a g e  
c o m m e n c i n g  1973.

I do n o t  k n o w  w h e t h e r  the n r e m i u m  figures and 
s t a t i s t i c a l  data a n s w e r  all of the rruestions t h a t  m a y  
b e  r aised r e g a rding the p r o p r i e t y  o f  this bill. The 
p r e s e n t  m i n i m u m  c o v e r a g e  r e q u i r e m e n t s  w e r e  a d o p t e d  a 
n u m b e r  o f  y e a r s  ago, and if 1 5 - 39-5 m a d e  s e n s e  then,
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it w o u l d  s e e m  to logic a l l y  f o llow t h a t  g e n e r a l  cost- 
o f - l i v i n g  i n c r e a s e s  and i n f l a t i o n a r y  p r e s s u r e s  w o u l d  
d i c t a t e  an u o v a r d  revision. It s h o u l d  also b e  r e­
m e m b e r e d  tha t perso ns r e g u i r e d  to c o m p l y  w i t h  safety 
r e s p o n s i b i l i t y  are persons w h o  h a v e  already e v i d e n c e d  
a o o t e n t i a l  for h a r m  to o t hers b y  v i r t u e  of h a v i n g  
b e e n  i n v o l v e d  in an a c c i d e n t  ’’res u l t i n g  in b o d i l y  i n­
jur’/ to o r  d eath o f  a p e r s o n  o r  d am age to the n r o oe rty 
of any o n e  n e r s o n  exc eeding $100". AB 23.20.050 (a)

I w o u l d  b e  p l e a s e d  to a ppe ar b e f o r e  v o u r  
C o m m i t t e e  if T m a y  b e  of as sistance.

R e s o e e t f u l l v ,

A l l e n  T. C o m p t o n  
L e g i s l a t i v e  Counsel 
A l a s k a  B a r  A s s o c i a t i o n

A T C / b t

cc: K e i t h  5. B r o w n , E s q u i r e
M a r y  P. L a F o l l e t t e , E s q u i r e
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H o n o r a b l e  R o b e r t  H. Ziegler, 3r.
Cha irman, S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  Senate 
P o u c h  V
J u n eau, A l a s k a  99811

R S : S 3  407 (Safety Respo n s i b i l i t y  Act)

D e a r  Mr. Chairman:

S u b s e q u e n t  to y e s t e r d a y ' s  h e a r i n g  o n  the above 
b ill, I h a v e  ag .i c o n f e r r e d  w i t h  Mr. Don K o c h  at the 
D i v i s i o n  o f  Insurance. He advises me that the i n­
c r e a s e d  p r e m i u m  for u n i n s u r e d  m o t o r i s t  c o v e r a g e  w o u l d  
b e  a t  a p p r o x i m a t e l y  the sa me p e r c e n t a g e  as the o v e r­
all  p r e m i u m  i n c r e a s e  the b i l l  w o u l d  n e c essitat e.
R o u n d e d  o f f  to tne n e a r e s t  dollar, i t  w o u l d  b e  a  §1.00 
i n c r e a s e  i n  the premium.

H e  s t a t e d  t h a t  the D i v ision o f  I n s u r a n c e  h a d  p r e­
p a r e d  s e v e r a l  charts r e g a r d i n g  the i n c r e a s e  p r o p o s e d  by 
this l e g i s l a t i o n  a n d  they d i s c l o s e  that an i n c r e a s e  to 
tne 2 5 - 50-1 0 m i n i m u m  w o u l u  in p r a c t i c a l  e f f e c t  r e e s t a b­
lis h  the b a s i c  p u r c n a s i n g  p o w e r  of the 1 5 -3 0-5 m i n i m u m  
w h e n  i t  w a s  e n a c t e d  in 1366. Thus, this l e g i s l a t i o n  
does in f act b r i n g  us a b r e a s t  with, c u r r e n t  p u r c h a s i n g

If requested, Mr. K o c h  would. advi3a y o u r  C o m m i ttee 
t h a t  the D i v i s i o n  of I n s u ranc e supports  thi3 bill. He 
of c o u r s e  c o u l d  n o t  do this volu ntarily, b u t  w o u l d  r e s p o n d  
to y o u r  inquiry.

p o w e r

L e g i s l a t i v e  Counsel 
A l a s k a  B a r  A s s o c i a t i o n  .• <!.;

A T C / b t

cc: K e i t h  2 . Brown, E s quire
M a r y  F. L aFollette , Es^-iira



ALLSTATE  INSURANCE COMPANY
Exhibit A 
Page IkALASKA

AUTOMOB I LE  I N S U R A N C E - V O L U N T A R Y  P R I V A T E  PASSENGER CARS 

D E T E R M IN A T IO N  OF FACTORS TO ADJUST CALENDAR 

ACC ID EN T  YEAR DATA FCR SUBSEQUENT CHANGE

BOD I LY  INJURY  

P A I D  FREQUENCY

COUNTRYWIDEALASK

L I N E  OF 

BEST F I T  

1 . 1 4 2  '  

L . 0 9 5  

1 . 0 4 8  

1.001 
C . 5  54 

0 . 5 0 7  

0 . 6 6 0  

C . 8 1 3  
0 . 7 6 6  

0 . 7 1 9  

0 . 6 7 2  

0 . 6 2 5 "

YEAR 

ENDED 
1 2 / 3 1 / 7 1  

-3/3 1 / 7 2  

6 / 3 0 / 7 2  

9 / 3 0 / 7 2  

1 2 / 3 1 / 7 2  

3 / 3 1 / 7 3  

6 / 3 0 / 7 3  

9 / 3 0 / 7 3  

1 2 / 3 1 / 7 3  

3 / 3 1 / 7 4  

6 / 3 0 / 7 4  

5 / 3 0 / 7 4

ACTUAL 

1 . 5 2  •
ACTUAL 

1 . 3 0  '

 L . 19 ’

1 - 0 6  ' 

0 . 5 9 *  

0 . 8 3 '  

0 . 7 8  * 

0 . 7 6  * 

0 - 7 0  ' 

0-66 
0 . 7 3  ‘ 

0 . 8 0  • 

C. 79 '

COUNTRYWIDE COM3 IALASKA

AVERAGE ANNUAL CHANGE 

BASED ON L I N E  OF BEST F I T

LAST P O IN T  ON L I N E  CF BEST F I T

STATE C R E D I B I L I T Y  BASED ON 126

P A I D  C L A IM S  I N  YEAR ENOED 9 / 3 0 / 7 4

AVERAGE ANNUAL PERCENT CHANGE 

BASED ON L I N E  OF BEST F I T - 3 0 . L -
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AUTOMOBI LE  INSURANCE— VOLUNTARY PR I VA T E PASSENGER CARS

___________ ___________________________-  - D E T E R M IN A T IO N  OF FACTORS TO ADJUST CALENDAR - •

ACC IDENT  YEAR DATA FOR SUBSEQUENT CHANGE

BOD I LY  I N J UR Y
..........  ................. .. -..................— - -- PATH S F V F R IT Y

................................................  ................—  - - - —  -  - ------ • ---- ----  ■ •• ........ .............. . ---------  _  ------ ..............

---------- ------------------ ALASKA ----- ;------------ — COUNTRYWIDE  =5= -----

YEAR - - ------ ------ ----- L I N E  cr- . . .  ------- L I N E  OF

ENDED ACTUAL BEST F I T  ‘ ACTUAL BEST F I T

1 2 / 3 1 / 7 1  3 4 S 9  ' 2 5 2 5 . 8 6  * 1 7 9 3  • 1 7 1 0 . 8 2  •

3 / 3 1 / 7 2  3 1 9 8  1 2 6 6 8 . 4 3 1 ' 6 8 1 7 4 1 . 0 6

6 / 3 0 / 7 2  2 4 8 2  » 2 8 1 1 . 0 0 1 8 0  X 1 7 7 1 . 3 4

9 / 3 0 / 7 2  2 7 8 8  • 2 9 5 3 . 5 7 1 3 2 7 1 6 0 1 . 6 0

1 2/2. 1 / 1 2  2 7 5 8  ' 3 0 9 6 . 1 4  ---- 1 8 1 1  ....................... 1 8 3 1 . 6 6

3 / 3 1 / 7 3  2 6 2 5  ' 3 2 3 8 . 7 1 1 7 3 6 1 8 6 2 - 1 2

6 / 3 0 / 7 3  2 9 5 8  ' 3 3 6 1 - 2 8 1 8 0 2 1 8 9 2 . 3 8

9 / 3 0 / 7 3  - 2 9 2 6  ’ 3 5 2 3 . 8 5 • 1 8 4 9 1 9 2 2 . 6 4

1 2 / 3 1 / 7 3  3 0 2 1 * 3 6 6 6 . 4 2 1 9 5 4 1 9 5 2 . 9 0

3 / 3 1 / 7 4  4 0 9 5  * 3 6 0 8 . 9 9 1 9 5 9 1 9 8 3 .  1'6

6 / 3 0 / 7 4 .  4 2 6 3 * 3 9 5 1 . 5 6 2 0 6 5 2 0 1 3 . 4 2

9 / 3 0 / 7 4  - 5 1 1 2 * 4 0 9 4 .  13 _ 2 1 6 2  • 2 0 4 3 . 6 6 '

ALASKA COUNTRYWIDE  * COMB INEC

AVERAGE ANNUAL CHANGE .......................................................... .... •• - ...........

BASED ON L I N E  OF BEST F I T S 5 7 0 . 2 8  - • $ 1 2  1 . 0 4  1

LAST P O IN T  ON L I N E  OF BEST F I T 4 0 9 4 . 1 3  - 2 0 4 3 . 6 8  *

STATE C R E D I B I L I T Y  BASED ON 1 2 6 *

. . . . .  . . . . . — .........- - *----

P A I D  C L A I M S  IN YEAR ENDED 9 / 3 0 / 7 4 0 . 1 0  •

o

• 
*

o

.

AVERAGE ANNUAL PERCENT CHANGE
BASED ON L I N E  OF BEST F I T 1 3 . 9  - - 5 . 9  * - 6 . 7

/■*V
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AUTGMOB ILE  I NSURANCE— VCLUNTARY P R I V A T E  PASSENGER CARS 

O E T E R M I N A T IO N  CF FACTORS TO AOJUST CALENDAR 

ACC IDENT  YEAR DATA FOR SUBSEQUENT CHANGE

PRGPERTY DAMAGE 

P A ID  FREQUENCY

ALASKA C O U N T R Y W I D E

YEAR 

ENDED 

1 2 / 3 1 / 7 1  
3 / 3 1 / 7 2  

6 / 3 0 / 7 2  

9 / 3 0 / 7 2  
1 2 / 3 1 / 7 2  

3 / 3 L / 73 

' 6 / 3 0 / 7 3  

9 / 3 0 / 7 3  

1 2 / 3 1 / 7 3  

3 / 3  I / 7 4  

6 / 3  0 / 7 4 

9 / 3 0 / 7 4

ACTUAL
7 . 3 5 *

6 . 7 8 *

6 - 4 9  ‘ 

6.48* 
6 . 3 5  * 

6 . 5 5  ' 

6 . 4 7  ' 
6 . 2 6 *  

6 .  3 o ' 

6 .  25  1 

6.15. 
6 . 3 0  •

AVERAGE ANNUAL CHANGE 

BASED ON L I N E  OF BEST F I T

LAST P O IN T  ON L I N E  OF BEST F I T

L I M E  OF 
BEST F I T  

6 . 8 6 3 '  

6 . 7 9 4  

6 . 7  25 

6 . 6 5 6  
6 . 5 6 7  

6 . 5 1 8  

6 . 4 4 9  
6 . 3 8 0  

6.311 
6 . 2 4 2  

6 .  173 

6 .  104-

ALASKA

- 0 . 2 7 6

6 . 1 0 4  ,

. . .  . . . . . .__  ____ _____ L I N E  OF

ACTUAL BEST F I T

7 .  I D  * 7 . 1 4 3 '

-  7 . 0 1 - - 7 . 0 9 2

6 . 9 9 7 . 0 4 1

6 . 9 7 6 . 9 9 0

- 6 - 9 7 6 . 9 3 9

6 . 9 4 6 . 6 8 6

6 . 9 3 6 . 8 3  i'

6 . 9 4  - 6 . 7  66

6 . 6 5 6 . 7 3 5

6 . 6 0 6 . 6 8 4

6 . 6 3 6 . 6 3 3

6 . 4 3  * 6 . 5 6 2 '

COUNTRYWIDE  * COMBINE

- 0 . 2 0 4  *

6 . 5 B 2  '

STATE C R E D I B I L I T Y  BASED ON 1001*  

P A I D  C L A IM S  I N  YEAR ENDED 9 / 3 0 / 7 4 0 . 3 0  • 0 . 7 0  •

AVERAGE ANNUAL PERCENT CHANGE 

BASED ON L I N E  CF BEST F I T - 4 . 5  - - 3 . 1  '



//  ̂ A LLSTATE  INSURANCE COMPANY 

ALASKA

Exhibit A 
Page 20

AUTOMOBILE  I NSURANCE— VOLUNTARY P R I V A T E  PASSENGER CARS 

D E T E R M IN A T IO N  CF FACTORS TO ADJUST CALENDAR 

ACC IDENT  YEAR DATA FOR SUBSEQUENT CHANGE

PROPERTY DAMAGE 

P A ID  S E V ER IT Y

ALASKA ;OUNT RY W I DE

YEAR

ENDf  C 

1 2 / 3 1 / 7 1  

3 / 3 1 / 7 2  

6 / 3 0 / 7 2  

5 / 3 0 / 7 2  

1 2 / 3 1 / 7 2  
3 / 3 L / 7 3  

6 / 3 0 / 7 3  
S / 3 0 / 7 3  

1 2 / 3 1 / 7 3  

3 / 3 1 / 7 4  

6 / 3 0 / 7 4  

9 / 3 0 / 7 4

ACTUAL
330 ' 
327*
331 ’ 
317'
3  2 6  • 
355 ’ 
377* 
396 • 
415'
4 06' 
413' 
4 30'

L I N E  
BEST 

3 G 0 . 
3 1 9 .  

3 3 0 .  

3 4 1 .  

35  2 .  

3 6 3 .  

3 7 4 .  

3 8 4 .  

3 9 5 .  

4 0 6 .  

4 1 7 .  

4 2 8 ,

OF
F I T

5 7 -

48
35

30

21
12
03

94
85
76

67

3 8 -

ACTUAL

2 eo  
• 28  2 

2 8 3  

2 8 6  

2 8 9  

2 9 1  

25  8 

• - 3 0  2 

3 1 0  

3 1 4  

3 1 7  

3 2 3

L I N E  GF 
BEST F I T  

2 7 5 - 4 2  

-- 2 7 9 . 5 1  

. 2 5 3 . 6 0  

2 8 7 . 6 9  

2 9 1 . 7 8  

2 9 5  

2 9 9  

3 0 4  

3 0 8  

3 1 2  

3 1 6

67

95
05

14

23

32

3 2 0 . 4  1 .

AVERAGE ANNUAL CHANGE 

BASED ON L I N E  OF BEST F I T

ALASKA

S 4 3 . 6 4  *

COUNTRYWIDE  - 

$ 1 6 . 3 6  '

COMBINED

LAST P O I N T  CM L I N E  OF BEST F I T 4 2 8 . 5 8  * 3 2 0 . 4 1 »

STATE C R E D I B I L I T Y  BASED ON 1 0 0 L '  

P A ID  C L A I M S  I N  YEAR ENDED 9 / 3 0 / 7 4 G .  3 0  » 0 - 7 0  ,

AVERAGE ANNUAL PERCENT CHANGE 

BASED ON L I N E  OF BEST F I T 10 .2  - 3-1' 6 . 6



( c

A U T C M H B I L E  l i a b i l i t y - a n d  p h y s i c a l  d a m a g e  i n s u r a n c e  
P R I V A T E  P A S S E N G E R  C A R S  

D E T E R M I N A T I O N  OF F A C T O R S  T O  A D J U S T  
L O S S  R A T I O S  F O R  S U B S E Q U E N T  C H A N G E

A V E R A G E  P A I D  C L A I M  C O S T  D A T A

A L L  C O M P A N I E S  R E P O R T I N G

A L A S K A C O U N T R Y W I D E *

Cl )
Y E A R
E N D E D

B O D I L Y  I N J U R Y  P R O P E R T Y  D A M A G E  B O D I L Y  I N J U R Y  P R O P E R T Y  D A M A G E  
C S I O p O Q O  L IM I T )  ( T O T A L  L I M I T S )  ( 3 1 0 , 0 0 0  L I M I T )  ( T O T A L  L I M I T S )  
(2) (3) (4) (5) (6 ) (7) (8 ) (9)

L I N E  CF L I N E  OF L I N E  OF L I N E  CF
A C T U A L  B E S T  F I T  A C T U A L  B E S T  F I T  A C T U A L  B E S T  F I T  A C T U A L  B E S T  F I T

3 / 3 1 / 7 0 S 1 320 SI 506 .28 £ 343 S 3 4 8 . 6 5 £ 1 2 2 7  S 1 2 2 1 . 0 4 S 2 6 2 S £ 6 5 .69
6 / 3 0 / 7 0 1366 1 5 3 7 . 3 2 360 3 50.41 1247 1 2 4 0 . 8 2 2 6 8 2 7 0 .17
9 / 3 0 / 7 0 1519 1 5 6 3 . 3 6 363 3 5 2 . 1 7 1260 1 2 6 0 . 6 0 2 7 4 2 7 4 .65

1 2 / 3 1 / 7 0 1622 1599 »40 35 3 3 5 3 . 9 3 1269 1 2 8 0 . 3 3 2 7 9 2 7 9 .13
3/ 3 1 / 7 1 1672 1 6 3 0 . 4 4 343 3 5 5 . 6 9 1280 1 3 0 0 . 1 6 285 28 3 .61
6 / 3 0 / 7  I 1794 1 6 6 1 . 4 3 352 3 5 7 . 4 5 1310 1 3 1 9 . 9 4 291 2 8 8 .09
9 / 3 0 / 7 1 1902 1 6 9 2 . 52 36 0 359.21 1334 1 3 3 9 . 7 2 2 9 6 2 9 2 .57

1 2 / 31/71 2 0 4 2 1723 . 5 6 360 3 6 0 . 9 7 1381 1 3 5 9 . 5 0 301 2 9 7 .05
3 / 3 1 / 7 2 1989 1754 . 6 0 359 3 6 2 . 7 3 1414 1 3 7 9 . 2 8 3C6 301 .53
6 / 3 0 / 7 2 1830 1 7 8 5 . 6 4 346 3 6 4 . 4 9 1407 1 3 9 9 . 0 6 306 306 . 01
9 / 3 0 / 7 2 1562 1816. 6 8 373 3 6 6 . 2 5 1412 1 4 1 8 . 8 4 307 3 1 0 .49

1 2 / 3 1 / 7 2 1496 1847 .72 383 3 6 8 . 01 1417 1 4 3 8 . 6 2 3 0 9 3 1 4 .97

(10) A V E R A G E  A N N U A L  D O L L A R  C H A N G E  IN P A I D  C L A I M  
C O S T S  B A S E D  U P O N  LIN E  OF B E S T  F IT *

A) S T A T E
B) C O U N T R Y W I D E

(11) A V E R A G E  P O I N T  O N  L I N E  CF B E S T  F IT*
A) S T A T E
B) C O U N T R Y W I D E

B .1 ,

£ + 1 2 4 . 1 6  S 
+ 7 9 . 1 2

£ 1 6 7 7 . 0 0  S 
1 3 2 9 . 8 3

(12) A V E R A G E  A N N U A L  P E R C E N T  C H A N G E  IN P A I D  C L A I M  C O S T S  
B A S E D  U P O N  L I N E  CF B E S T  F I T  C L I N E ( 1 0 ) / L I N E C 11)) :

A) S T A T E  + 7 ./>?,
U> C O U N T R Y W I D E  + 5 . 9

(13) S T A T E  C R E D I B I L I T Y :  0 . 1 5

(14) C R E D I B I L I T Y  W E I G H T E D  A V E R A G E  A N N U A L  C H A N G E  IN
C L A I M  C O S T S  ( l 2 A ) X ( 1 3 ) + ( 1 2 B ) X C 1 . 0 - C 1 3 ) ) :  + 6 . IS

C OMP .

(15) A V E R A G E  A N N U A L  C H A N G E  IN P R E M I U M  R E V E N U E  R E S U L T I N G  
F R O M  E F F E C T  CF AG E  A N D  S Y M B O L  C L A S S I F I C A T I O N :  + 1.72

(16) A V E R A G E  A N N U A L  C H A N G E  IN P H Y S I C A L  D A M A G E  L O S S  R A T I O S  
(t. O + N X L I N E C 14) P R O P E R T Y  D A M A G E )
-----------------------------------------------------------------------   _ j  >0 / W t +  2.82

< J .0 + N X L I N E ( 15))

P.D.

+ 7 . 0 4
+ 1 7.92

3 5 8 . 3 3
2 9 0 . 3 3

+ 2 . 0 2  
+ 6 . 2

0 . 3 5

+ 4 . 7 %

C O L L I S I O N

+ 0 . 8 2

+ 3 . 8 5

NO T E  I N = N U M B E R  OF Y E A R S  0F P R O J E C T I O N ,  3 . 5 8  IN T H I S  R E V I S I O N .
» E X C L U D I N G  D E L . , F L A . . I L L . . M A S S . , O R E .  A N D  P . R .  F O R  B.I. 

A N D  F L A .  A N D  MASS- F O R  P.D.

<



I

c
____________________   o w c ' i V i L L  I . I A U I L I T V  I N S U R A N C E  -  P R I V A T E  P A S S E N G E R  C A R S

D E T E R M I N A T I O N  BF FACT CHS T O  A D J U S T  A C C I D E N T  YEAR  
LOSS R A T I O S  FCR S U B S E Q U E N T  C H A N G E  
A V E R A G E  PAID C L A I M  F R E Q U E N C Y  DATA 

A L L  C O M P A N I E S  R E P O R T I N G  C L A I M  F R E Q U E N C I E S  PER 100 C A R S

B O D I L Y  INJURY P R O P E R T Y  D A M A G E
S T A T E W I D E C O U N T R Y W I D E # . S T A T E W I D E C O U N T R Y W I D E #

C I ) C2) C3 ) C 4) (5) C6) (7) C8) C 9)
Y E A R EX P N T L E X P N T L E X P N T L E X P N T L
E N D E D A C T U A L CURVE AC T U A L CURVE A C T U A L CU R V E A C T U A L CURVE

3 - 3 1 - 6 7 1.4978 1©3794 2 o7386 2 . 7 8 3 8 5 . 821 4 5.66 16 7 .8428 7 .9822
6 - 3 0 - 6 7 1©6139 1 .3754 2 .7459 2.7571 5.8740 5.6577 7 . 393 7 7.9521
9 - 3 0 - 6 7 i .6167 1 .3714 2 o7265 2 . 7 3 0 8 5 . 6 9 4 4 5.6541 7 . 8 0 2 0 7 . 9 2 2 0

1 2 - 3 1 - 6 7 1.4950 I ©3675 2.7003 £ . 7 0 4 6 5.6193 5.6505 7 . 7 9 8 8 7*8921
3 - 3 1 - 6 8 1.4250 1 .3635 2.6881 2. 6 7 8 8 5.5871 5.6468 7 . 806 7 7 . 8 6 2 2
6 - 3 0 - 6 8 1©2191 1.3596 2.6347 2.6531 5.4413 5.6432 7 .6706 7 .8325
9 - 3 0 - 6 8 I ©1869 ! .3557 2.6266 2. 6 2 7 8 5.6397 5*6396 7 . 7 7 0 4 7 .8029

1 2 - 3 1 - 6 8 I .2501 I .3517 2.6056 2 .6 026 5.5957 5.6360 7 . 7 7 3 9 7 . 7 7 3 4
3 - 3 1 - 6 9 I ©2278 I ©3473 2.-5544 2 «5 7 7 7 5.6075 5*6324 7 . 7 1 5 9 7 *7440
6 - 3 0 - 6 9 1.228. I ©3439 2. 5 4 2 4 2.5531 5*6924 5.6283 7 .7760 7 . 7 1 4 8
9 - 3 0 - 6 9 !.2318 1.3401 2.5127 2 . 5 2 8 6 5.7102 5*6251 7 * 7 3 7 0 7.6856

1 2 - 3 1 - 6 9 1.2550 I .3362 2 . 492 0 2 . 5 0 4 5 5 .6300 5.6215 7 .7818 7 .6566
3 - 3 1 - 7 0 1©1897 1©3323 2.4736 2. 4 8 0 5 5.4718 5.6179 7.8707 7 .6276
6 - 3 0 - 7 0 1©1826 1 .3285 2.47 12 2 * 4 5 6 8 5.4330 5.6143 7.9361 7 . 5 9 5 8
9 - 3 0 - 7 0 1.1259 1©3246 2 . 465 5 2 .4333 5-.27 5 1 5.6107 7 . 9 0 9 2 7 .5701

1 2 - 3 1 - 7 0 I .2002 1 .3203 2.4734 2 . 4 1 0 0 5.3109 5.6071 7. 3 1 6 5 7.5415
3 - 3 1 - 7 1 1.3427 1 .3170 2.4785 2. 3 8 6 9 5.6308 5.6035 7 . 6 7 8 3 7 . 5 1 3 0
6 - 3 0 - 7 1 1.4536 1©3132 2.4432 2.3641 5.5722 5.5999 7 .4923 7 .4846
9 - 3 0 - 7 1 1.5349 I .3094 2.3920 2 * 3 4 1 5 5.6499 5 .5964 7 . 3 5 0 9 7 . 4 5 6 3

12-31-7 1 1*4998 1©3056 2*3351 2*3191 5.6261 5.5928 7.2813 7.4281
3- 3  1 -72 1.4541 1>3018 2.3165 2 . 2 9 6 9 5.8787 5.5892 7 .3815 7 . 4 0 0 C
6 - 3 0 - 7 2 1-3797 1.2951 2 .2270 2 . 2 7 4 9 5.8809 5.5856 7 . 142 2 7 .3721
9 - 3 0 - 7 2 1©3295 I.2943 2.1791 2 . 2 5 3 2 5.7026 5.5820 7 * 1 4 0 4 7 .3442

1 2 - 3 1 - 7 2 1.2150 I .2906 2.1310 2 ©23 16 5.3888 5.5784 7 . 1 4 5 5 7 .3164

B • I » P ©D •
CIO) R A T E  CF C H A N G E  IN C L A I M  F R E Q U E N C I E S  FOR A N Y  12 MONTH  

I N T E R V A L  ON E X P O N E N T I A L  LINE OF BEST FIT:
A. S T A T E  - 1 . 1 5 %  - .26%
B. C O U N T R Y W I D E  -3 .77 -1.50

C1I) S T A T E  C R E D I B I L I T Y :  0.1 5 0.35

(12) C R E D I B I L I T Y  W E I GHTE D A V ERAGE A N N U A L  C H A N G E  - 3 . 4 %  -1.1%
IN C L A I M  F R E Q U E N C Y  C 1O A > X C 11) + C 1 0 B ) X C 1 . 0 - C 11)):

(13) C R E D I B I L I T Y  W E I G H T E D  AVERAGE A N N U A L  C H A N G E  + 6 . 1 %  
IN C L A I M  C O S T S  (SEE SHEE T \, L INE C17))t

(14) A V E R A G E  A N N U A L  C H A NGE IN L I A B I L I T Y  LOSS R A T I O S  + 1 . 9 %  
C C 1 © O + N C 1 2 ) > X C 1 . O + N C 1 3 ) ) - 1 .0)/N:

• +
N OTE: N = N U M 3 E R  OF YEARS OF P ROJECTIONS  3.58 IN T H I S  R E V I S I O N .  

e E X C L U D I N G  D E L . / F L A . , I L L . / M A S S . , O R E .  AND P.R. FOR B.I.  
A N D  FLA. A N D  MASS. FOR P.D.

+ 4.7%

+ 3.4%

 J)r6._



L A W  O F F I C E S  O F

H E R B E R T  L .  F A U L K N E R  (1882 -1972)
N O R M A N  C.  B A N F I E L D  
FRA NK  M. D O O G A N  
M I C H A E L  M . H O L M E S  
R A N D A L L  J. W E D D L E  
W ILL IA M  B.  R O Z E L L

JA N  VAN D O R T
L A W R E N C E  T. F E E N E Y  _
C H A R L E S  N.  D R E N N A N  M a y  22, 1975

FAULKNER. BANFIELD, D O O G A N  8 H OL MES
S U I T E  2 0 1 .  311 F R A N K L I N  S T R E E T  

J U N E A U ,  A LA S K A  9 9 6 0 1
T e l . 586-2210  

A r e a  C o d e  9 0 7

T h e  Honora ble T e r r y  G a r d i n e r  
Chairman, House J u d i c i a r y  Commi t t e e  

P o u c h  V
Juneau, Alaska 99811

Re: Senate Bill No, 407

Dear Re presentativ e Gardiner:

I notice that S enate  Bill No. 407 w h i c h  w o u l d  raise 

the m i n i m u m  liab ility limits u nd er A l a s k a ' s  Fin ancial  

R e s p o n s i b i l i t y  L a w  from 15/30/5 to 25/50/10, has b e e n  

r e f e r r e d  to your committee.

I have  be en informed b y  the h o m e  o f fice of the 

A m e r i c a n  Mutual Insurance A l l i a n c e  that such a raise 
in the m i n i m u m  liabil ity limits w i l l  increase premiums  

w h i c h  the p o l i c y h o l d e r  • m u s t  p a y  a p p r o x i m a t e l y  11%.

T he Alliance is not taking a p o s i t i o n  on this bill; we are 

o n l y  p a ssing cost information along to you.

V e r y  t ruly yours,

FAULKNER, BANFIELD, D00G2N &. H OLMES

J VD/aw

cc: Don Koch - Divis i o n  of Insurance



A l l e n  T .  C o m p t o n
ATTORNEY AT LAW

201 F R A N K L I N  S T R E E T

J u n e a u , A l a s k a  o o o o i

T E L E P H O N E  907-586-2482

May 19, 1975

Honorable Terry Ga rdiner  
Chairman, House Judi ciary Committee 
A laska State House of Representatives 
Pouch V
Juneau, A laska 99811

Dear Mr. Chairman:

Last Saturday y o u r  House Judiciary Committee 
held a hearing on the above bill. At that time 
reference was made to the position of the Division of 
Insurance, D e partment of Commerce, regarding the 
measure. Unfortunately, no one from that agency 
attended the hearing.

I have o b t ain ed from Senator Ziegler a copy
of the memora n d u m  from Mr. Don Koch, Rate A n a l y s t  for 
said agency, regarding the proposal. Although I 
realize your Committee has already taken action on the 
measure, I thought it might nonetheless be advisable 
for you and the Committe e to at least have reference t 
the m e m o r a n d u m  prior to House action.

R E : SB 407 (Safety Responsibility Law)

Thank you for y o u r  consideration.

< JC tW  /
A llen T. Compto

ATC/bt
Enclosure



02-00)8 

STATE
' of ALASKA

DEPARTMENT OF COMMERCE 

DIVISION OF INSURANCE

TO, [

File

DATE : 5 - 7 - 7 5

FROM: Don Koch ($ fy  SUBJECT: SB-407
Rate Analyst

During our analysis of this legislation, we examined the purchasing power 
of the existing limits required by law. Our review determined that the 
proposed limits would be roughly equivalent to the purchasing power that 

the current limits had when passed in 1966. SB-407 is desirable legislation
and we favor its passage.

S T A T E  C F  A L A S K A  

Inter-Department Route Slip

TO:

MAIL STATION NUMBER

DEPARR 1ENT S T T V T ^

ATTENTI ON <* IE tjL£ :K

(□  Approval !"□ Note & Return
O  Signature Q  Initial & Return
□  Comment □  Return As Requested
f~l Contact Me □  Return For Approval
C l  Prepare Reply Q  Necessary Action
r~) For Vour File  Q  Your Information

Remarks:

A b  ioOfc- & z < p o e ^ r

FROM:

MAIL STATION NUMBER_____

DEPARTMENT __________

BY £cClr\______________________  DATE S ' 7 ' 7 ^

02-002 (REV.10/73)





Or, 1

f Y ^ i I

SIS 7 /(  -  T oe H.' 11 -  tcdbLf
/Q (jf t> •

I d C cA . fl* o (> c « J  H s & a C ' 

c  L 1

a U \  h  ^

{^C^UrvuJ!\ f/CcJtLl^

So-Ci/} A C i .
* A r  //



JfiSftlQRANDUJVl

LEGISLATIVE AFFAIRS AGENCY 
STATE O r  ALASKA POUCH Y -STA TE  CAPITOL 

JUNEAU, ALASKA 99311

TO: S e n a t o r  C h a n c y  C r o f t
P r e s i d e n t  o f  the  S e n a t e

DATE: A p r i l  l ,  1975

FROM: A n n e  C a r p e n e t i
L e g i s l a t i v e  C o u n s e l

SUBJECT: P I R G  - P h y s i c i a n s
G u i d e

T h e  i s s u e  y o u  r e q u e s t e d  r e s e a r c h e d  is w h e t h e r  a c o n s u m e r ' s  g u i d e  t o 
t h e  A n c h o r a g e  a r e a  p h y s i c i a n s ,  p r o p o s e d  b y  the  A l a s k a  P u b l i c  I n t e r e s t  
R e s e a r c h  G r o u p  ( h e r e i n a f t e r  P I R G ) ,  w o u l d  v i o l a t e  t h e  p r o v i s i o n s  o f  
th e  A l a s k a  s t a t u t e s  p r o h i b i t i n g  p h y s i c i a n s  f r o m  a d v e r t i s i n g .

T h e  g u i d e  p r o p o s e d  by t h e  A l a s k a  P I R G  is  a c o m p i l a t i o n  o f  al l 
p h y s i c i a n s  i n  th e  A n c h o r a g e  a r e a ,  t h e i r  a d d r e s s e s ,  t y p e s  of  p r a c ­
t i c e  ( g r o u p  o r  s o l e  pra cti ti one r-) , s p e c i a l t i e s ,  h o s p i t a l  a f f i l i a t i o n s , -  
o f f i c e  h o u r s ,  a n d  t h e  langua/fge (s ) s p o k e n  b y e a c h  p h y s i c i a n .  It 
w o u l d  a l s o  i n c l u d e  f e e s  c h a r g e d  by e a c h  p h y s i c i a n  f o r  an  i n i t i a l  
v i s i t ,  a r o u t i n e  o f f i c e  v i s i t ,  a r o u t i n e  h o s p i t a l  v i s i t ,  and  f o r  
v a r i o u s  t e s t s  i n c l u d i n g  a c h e s t  X - r a y ,  t h r o a t  c u l t u r e ,  a n d  a c o m p l e t e  
b l o o d  c o u n t .  T h e  g u i d e  w i l l  n ot  c o n t a i n  e v a l u a t i o n s  of  a n b v F . i H n n > s  

a b i l i t y  & r _ r e p u t a t i o n  a n a  w i l l  n o t  i n c l u d e  s e l f - a g g r a n d i z i n g  s t a t e -  
menTTs b y p h y  s i c i a n  a . ~ Al l i n f o r m a t i o n  W i m T T a o t i ' a l  "and
set  d U L  x n  a "u ni f or m,  n o n d i s c r i m i n a t o r y  m a n n e r .  T h e  d a t a  fo r  t h e  
g u i d e  w i l l  be c o l l e c t e d  by t e l e p h o n e  i n t e r v i e w s  w i t h  p h y s i c i a n s  o r 
p e r s o n s  on t h e i r  s t a f f s .  A c o p y  o f  t h e  d a t a  t a k e n  o v e r  th e  p h o n e  
w i l l  be  s e n t  to e a c h  p h y s i c i a n  so  t h a t  h e / s h e  m a y  c o r r e c t  e r r o r s  o r  
m i s s t a t e m e n t s .  T h e  g u i d e  w i l l  b e  s o l d  t o  c o n s u m e r s  at a n o m i n a l  
c o s t .

AS 0 8 . 6 !l. 3 3 0 ( b )  p r o v i d e s  that a l i c e n s e  to p r a c t i c e  m e d i c i n e  o r  
o s t e o p a t h y  m a y  be r e v o k e d  f o r  u n p r o f e s s i o n a l  o r  d i s h o n o r a b l e  c o n d u c t  
as  d e f i n e d  by  AS 08.6*10.380(3), or f o r  p r o f e s s i o n a l  I n c o m p e t e n c e .
A S  0 8 . 6 ^ . 3 3 0 ( 3 )  c o n t c i n s  in it s d e f i n i t i o n  o f  u n p r o f e s s i o n a l  o r  
d i s h o n o r a b l e  c o n d u c t  s u b p a r a g r a p h  D, p r o v i d i n g  t h a t  a d v e r t i s i n g  
p r o f e s s i o n a l  s e r v i c e s  to the p u b l i c  e x c e p t  fo r  n o t i c e  o f  o p e n i n g ,  
c l o s i n g ,  o r  r e m o v i n g  p r a c t i c e  is u n p r o f e s s i o n a l  c o n d u c t .  T h e r e  is 
no l e g i s l a t i v e  h i s t o r y  t;o a i d  in the  i n t e r p r e t a t i o n  o f  AS O S . 6*10.» 
3 8 0 (D); o n  i t s  f a c e  h o w e v e r ,  t h e  p r o h i b i t i o n  of  a d v e r t i s i n g  by 
p h y s i c i a n s  in A3 a s k a  is v e r y  b r o a d .  C o m p a r a b l e  p r o v i s i o n s  in o t h e r  
s t a t e s  a r e  g e n “r a l l y  n a r r o w e r  t h a n  t h e  A l a s k a  p r o v i s i o n .  F o r

\
\
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e x a m p l e ,  C a l i f o r n i a  p r o h i b i t s  p h y s i c i a n s  f r o m  d e c e i t f u l  a d v e r t i s i n g ,  
a d v e r t i s i n g  v;ithout u s i n g  the a d v e r t i s e r ' s  n a m e ,  a d v e r t i s i n g  

c l a i m i n g  t r e a t m e n t  f o r r e g u l a t i o n  o r  r e e s t a b l i s h m e n t  o f  t h e m e n s e s ,  
a n d  a d v e r t i s i n g  t r e a t m e n t  o f  v e n e r a l  d i s e a s e ,  i m p o t e n c e ,  a n d  o t h e r  
s e x u a l  d i s o r d e r s .  D e e r i n g ' s  B u s i n e s s  a n d  P r o f e s s i o n s  C o d e  A n n o t a t e d  
s e c t i o n s  2 3 8 0 .  2 3 8 0 . 5 ,  23 81 , 2 3 8 2 . P r e s u m a b l y ,  a d v e r t i s i n g  t h a t  
d o e s  n o t  f a l l  .nto t h e  a b o / e  c a t e g o r i e s  is r o t  p r o h i b i t e d  i n  
C a l i f o r n i a .  I n  A l a s k a ,  h o w e v e r ,  t h e  s t a t u t e  b a r s  a l l  a d v e r t i s i n g  
e x c e p t  n o t i c e  o f  o p e n i n g ,  c l o s i n g ,  or  r e m o v i n g  p r a c t i c e .

It is n o t  c l e a r  w h e t h e r  s u p p l y i n g  i n f o r m a t i o n  in  r e s p o n s e  t o  a 
q u e s t i o n n a i r e  b y  a n o n p r o f i t  p u b l i c  i n t e r e s t  g r o u p  w h i c h  p l a n s  t o  
p u b l i s h  a c o n s u m e r ' s  g u i d e  f a l l s  w i t h i n  t h e  m e a n i n g  o f  a d v e r t i s i n g  
e n v i s i o n e d  b y  t h e  d r a f t e r s  o f  t h e  s t a t u t e .  In M i s s o u r i  D e n t a l  
B o a r d  v. E a s t e r n  D e n t a l  C o . , 256 S.V/. 2d 832 (M0. App. 19 53 ) ,  t h e  
c o u r t  h e l d  t h a t  t h e  w o r d  a d v e r t i s e ,  I n  a s t a t u t e  p r o h i b i t i n g  d e n t i s t s  
f r o m  a d v e r t i s i n g ,  m e a n s  to g i v e  p u b l i c  n o t i c e  b y e m p h a s i z i n g  
d e s i r a b l e  q u a l i t i e s  i n  o r d e r  to a r o u s e  a d e s i r e  to p u r c h a s e .  In  
S t a t e  v. G u a r d i a n  F o u n d a t i o n  o f  T e x a s , 628 S.V/. 2d 880  (Tex. App. 
1 9 3 9 ) ,  t h e  c o u r t  d e f i n e d  a d v e r t i s i n g  as m e a n i n g  m o r e  t h a n  m e r e l y  
a n n o u n c i n g  o r  m a k i n g  s o m e t h i n g  k n o w n  to t h e  p u b l i c ,  a d v e r t i s i n g  
a c c o r d i n g  t o  t h e  c o u r t  m e a n t  m a k i n g  i n f o r m a t i o n  k n o w n  t o  t h e  p u b l i c  
f o r  t h e  p u r p o s e  of  s e l l i n g  a p r o d u c t  o r  s e r v i c e .  U n d e r  t h e  d e f i n i­
ti o n s  i n  E a s t e r n  D e n t a l  Co. a n d  C-uard l a n  F o u n d a t i o n  o f  T e x a s  It 
d o e s  n o t  s e e m  t h a t  t h e  p ^ o D o s e d  g u i d e  to p h y s i c i a n s  w o u l d  be 
c o n s i d e r e d  a d v e r t i s i n g .  xiie p u r p o s e  o f  the  g u i d e  is t o  p r o v i d e  
i n f o r m a t i o n  to c o n s u m e r s  in th e  A n c h o r a g e  a r e a  so t h a t  t h e y  m a y  
m a k e  a m o r e  i n f o r m e d  c h o i c e  w h e n  s e l e c t i n g  a p h y s i c i a n ,  a n d  n o t  to 
s e l l  t h e  s e r v i c e s  o f  a p a r t i c u l a r  p h y s i c i a n  o r  the m e d i c a l  c o m m u n i t y  
in g e n e r a ! .

T h e  p r o p o s e d  g u i d e  d o e s  n o t  s e e m  to c r e a t e  t h e  r i s k  of th e e v i l s  
t h a t  AS 0 8 . 6 * 1 . 3 8 0 ( 3 ) (E>) p r e s u m a b l y  w a s  e n a c t e d  to  a v o i d .  S u c h  
s t a t u t e s  a r e  u s u a l l y  e n a c t e d  f o r  th e p u r p o s e  o f  m a i n t a i n i n g  a  h i g h  
s t a n d a r d  of c o m p e t e n c y  a m o n g  m e d i c a l  p r o f e s s i o n a l s ,  to p r o t e c t  t h e  
m e d i c a l  p r o f e s s i o n  a g a i n s t  c o m m e r c i a l i z e d  e x p l o i t a t i o n ,  a n d  to  
p r o t e c t  t h e  p u b l i c  f r o m  d e c e p t i o n ,  p a r t i c u l a r l y  m e m b e r s  o f  t h e  
p u b l i c  s u s c e p t i b l e  to "b a i t "  a d v e r t i s i n g  c r  p r o m i s e s  o f  q u i c k  
p h y  si ::al r e l i e f .  S e m ler v. O r e g o n  S t — ..; B o a rd o f  D e n tal E x a m i n e r s  
2 y l1 U . S .  6 0 8 , 7 9  L .E d . 1 0 8 6  (193V T T  A  c o n s u m e r ' s g u i d e  to p h y s i­
c i a n s  i n  a f o r m a t  i n t e n d e d  to i n f o r m  t he  p u b l i c  w i t h o u t  stressing; 
t h e  •onpara.tlve d i f f e r e n c e s  a m o n g  the  p h y s i c i a n s  l i s t e d  c e u l d  o n l y  
so.-'ve to  s t r e n g t h e n  th e s t a n d a r d s  o f p r o f e s s i o n a l i s m  a n d  th:: 
a v o i d a n c e  o f  s i t u a t i o n s  vfne^e t h e  o u t  Lie is m i s l e d  o r  d u n - d  by
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T h e r e  is litt ...j h e l p  f r o m  o t h e r  j u r i s d i c t i o n s  in d e c i d i n g  the 
i s s u e .  C i t i e s  in I l l i n o i s  a n d  N e w  Y o r k  h a v e  c o n s u m e r’s g u i d e s  to  
p h y s i c i a n s ;  h o w e v e r ,  t h e  p r o h i b i t i o n s  a g a i n s t  a d v e r t i s i n g  b y  
p h y s i c i a n s  i n  I l l i n o i s  a n d  N e w  Y o r k  a r e  s i g n i f i c a n t l y  n a r r o w e r  t h a n  
t h e  A l a s k a  p r o h i b i t i o n . / I  T h u s  the  f a c t  t h a t  t h e  I l l i n o i s  a n d  N e w  
Y o r k  p r o v i s i o n s  havi n o t  p r e v e n t e d  t h e  p u b l i c a t i o n  of c o n s u m e r ’s 
g u i d e s  d o e s  n o t  p r o v i d e  d e f i n i t i v e  g u i d a n c e  t o  a n i n t e r p r e t a t i o n  o f 
A l a s k a ’s s t a t u t e .  T h e r e  is l i t i g a t i o n  i n t h e  U n i t e d  S t a t e s  D i s t r i c t  
C o u r t  o f  M a r y l a n d  i n v o l v i n g

/ I  T h e  I l l i n o i s  M e d i c a l  P r a c t i c e  Act p r o v i d e s
S e c t i o n  l6m. M I S L E A D I N G  A D V E R T I S I N G  - P E N A L T Y .  A n y  

p e r s o n ,  n o t  b e i n g  l i c e n s e d  i n  t h i s  S t a t e  t o p r a c t i c e  m e d i c i n e  
In  a l l  o f  i ts  b r a n c h e s ,  w h o  s h a l l  h o l d  h i m s e l f  o u t  b y  a n y  s i g n  
o r  a d v e r t i s e m e n t ,  o r  b y  a w r i t i n g  of  a n y  k i n d ,  to t r e a t  h u m a n  
a i l m e n t s  w i t h o u t  t h e r e i n  a t t a c h i n g  t o  h i s  n a m e  a w o r d  o r  w o r d s  
i n d i c a t i n g  t h e  s y s t e m ,  m e t h o d  or  k i n d  of  p r a c t i c e  w h i c h  he  is 
l a w f u l l y  l i c e n s e d  to p u r s u e  in  t h i s  S t a t e ,  s h a l l  be  d e e m e d  
g u i l t y  o f  a m i s d e m e a n o r ,  a n d  u p o n  c o n v i c t i o n  t h e r e o f  s h a l l  b e  
p u n i s h e d  b y  a f i n e  o f  not  l e s s  t h a n  o n e  h u n d r e d  d o l l a r s  n o r  
m o r e  t h a n  f i v e  h u n d r e d  d o l l a r s ,  o r  by  c o n f i n e m e n t  i n t h e  c o u n t y  
j a i l  n o t  m o r e  t h a n  o n e  y e a r ,  or b y  b o t h  s u c h  f i n e  a n d  i m p r i s o n­
m e n t ,  i n t h e  d i s c r e t i o n  o f  t h e  co u rt .
I l l i n o i s  A n n o t a t e d  S t a t u t e s ,  C h a p t e r  91-

T h e  N e w  Y o r k  S t a t u t e  p r o v i d e s  f o r  r e v o c a t i o n ,  s u s p e n s i o n ,  or a n n u l­
m e n t  o f  a l i c e n s e  to  p r a c t i c e  m e d i c i n e ,  o s t e o p a t h y ,  o r  p h y s i o t h e r a p y  
if it i s f o u n d

(d) T h a t  a p h y s i c l a l ,  o s t e o p a t h  or p h y s i o t h e r a p i s t  
o f f e r e d ,  u n d e r t o o k  o r  a g r e e d  to c u r e  o r t r e a t  d i s e a s e  b y  a 
s e c r e t  m e t h o d ,  p r o c e d u r e ,  t r e a t m e n t  o r  m e d i c i n e  o r  t h a t  h e  c a n  
t r e a t ,  o p e r a t e  a n d  p r e s c r i b e  f or  a n y  h u m a n  c o n d i t i o n  by a 
m e t h o d ,  m e a n s  o r  p r o c e d u r e  w h i c h  lie r e f u s e s  to d i v u l g e  u p o n  
d e m a n d  to t h e  c o m m i t t e e  on  g r i e v a n c e s ;  or t h a t  h e  h a s  s o l i c i t e d  
or  a d v e r t i s e d  fo r  p a t r o n a g e  b y  m e a n s  o f  h a n d b i l l s ,  p o s t e r s ,  
c i r c u l a r s ,  l e t t e r s ,  s t e r e o p t i c a l  s l i d e s ,  m o t i o n  p i c t u r e s ,  
r a d i o ,  t e l e v i s i o n ,  m a g a z i n e s ,  t e l e p h o n e  d i r e c t o r i e s , c l a s s i f i e d  
t e l e p h o n e  d i r e c t o r i e s ,  or o t h e r  d i r e c t o r i e s ;  e x c e p t ,  h o w e v e r ,  
t h e  p u b l i c a t i o n ,  d i s t r i b u t i o n  a n d c i r c u l a t i o n  b y  a n y  g r o u p  
d u l y  o r g a n i z e d  a n d  e x i s t i n g  es  a n o n - p r o f i t  I n s u r a n c e  plan, 
p u r s u a n t  to a r t i c l e  n i n o - c  of the s t a t e  i n s u r a n c e  law, or 
c l a s s i f i e d  p r o f e s s i o n a l  d i r e c t o r i e s  a m o n g  i L s  s u b s c r i b e r  a n d  
m e m b e r s ,  s t a t i n g  g r o u p  and p a r t i c i p a t i n g  p h y s i c i a n s ,  o s t e o p a t h s  
a n d  p h y s i o t h e r a p i s t s ,  t h e i r  addres. as, t e l e p h o n e  n u m b e r s  a n d 
s p e c i a l  b r a n c h  o f  p r o f e s s i o n  rrae;.: , s h a l l  i n  n ow is e  be
d e e m e d  v i o l a t i v e  o f  t h e  p r o v i s i o n s  c ' th i s s u b d i v i s i o n ;  or by 
m e a n s  o f  f l a m b - y a n t  o r g l a r i n g  or  n  I c k e r i n g  signs.; or  
'•L'v: Y o r k  F/luca..ion C o d e ,  S e c t i o n  (2) ( d ) .
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M a r y l a n d ’s p r o h i b i t i o n  a g a i n s t  a d v e r t i s i n g  b y  ph ysi ci ans , w h i c h  i s 
a l m o s t  as  b r o a d  as A l a s k a ' s  p r o v i s i o n . / 2  T h e  p l a i n t i f f s ,  v a r i o u s  
p u b l i c  i n t e r e s t  g r o u p s  in P r i n c e  G e o r g e  C o u n t y ,  M a r y l a n d ,  a r e  
s e e k i n g  to h a v e  th e M a r y l a n d  p r o h i b i t i o n  d e c l a r e d  u n c o n s t i t u t i o n a l  
on F i r s t  A m e n d m e n t  g r o u n d s .  H o w e v e r ,  t h e r e  h a s  b e e n  n o  d e c i s i o n  
h a n d e d  d o w n  i n  th e case.

I f  t h e  p r o v i s i o n s  o f  AS  0 8 . 6 4 . 3 3 0 ( b )  a n d  3 3 0 ( 3 ) (D) a r e  i n t e r p r e t e d  
t o  p r o h i b i t  p u b l i c a t i o n  of  th e  c o n s u m e r ' s  g u i d e  to  p h y s i c i a n s ,  
t h e r e  is a  s e r i o u s  q u e s t i o n  as t o w h e t h e r  the p r o v i s i o n s  w o u l d  
w i t h s t a n d  a c o n s t i t u t i o n a l  c h a l l e n g e  on  t h e  g r o u n d s  t h a t  t h e y  
v i o l a t e  t h e  f r e e  s p e e c h  p r o v i s i o n s  of t h e  U n i t e d  S t a t e s  a n d  A l a s k a  
C o n s t i t u t i o n s ,  as f o u n d  in t h e  F i r s t  A m e n d m e n t  to t h e  C o n s t i t u t i o n  
o f  t h e  U n i t e d  S t a t e s  a n d  A r t i c l e  1, S e c t i o n  5, of t h e  A l a s k a  
C o n s t i t u t i o n .

T h e  F i r s t  A m e n d m e n t  p r o h i b i t s  C o n g r e s s  f r o m  m a k i n g  l a w s  a b r i d g i n g  
f r e e d o m  o f  s p e e c h ,  p r e s s  a n d  t h e  r i g h t  o f  p e o p l e  t o  a s s e m b l e  
p e a c e a b l y .  I t s  p r o h i b i t i o n s  a re  a p p l i c a b l e  to th e s t a t e s  t h r o u g h  
t h e  d u e  p r o c e s s  c l a u s e  o f  th e F o u r t e e n t h  A m e n d m e n t .  G i t l o w  v. N e w  
Y o r k , 2 6 8  U.S. 652, 69 L .Ed . 1 1 3 8  (19 24) . T h e  S u p r e m e  C o u r t  h a s  
f o u n d  t h a t  a n e c e s s a r y  i n c i d e n t  o f  F i r s t  A m e n d m e n t  f r e e d o m s  :i.s t h e  
r i g h t  t o  r e c e i v e  a n d  p o s s e s s  i n f o r m a t i o n  an d id ea s.  S t a n l e y  v. 
G e o r g i a, 394  U.S. 557, 22 L . E d . 2 d 542 (1969). lb is n o t  e n t i r e l y  
c l e a r ,  h o w e v e r ,  w h e t h e r  a c t i o n s  t o  a c q u i r e  i n f o r m a t i o n  to be  u s e d  
In  c o n n e c t i o n  w i t h  F i r s t  A m e n d m e n t  f r e e d o m s  f a l l  w i t h i n  th e  p r o t e c t i o n  
o f  t h e  F i r s t  A m e n d m e n t .  In Z e m e l  v. R u s k , 331 U.S. 1, 14 L . E d . 2 d  
1 1 7 9  ( 1 9 6 5 ) ,  t h e  c o u r t  h e l d  t h a t  the F i r s t  A m e n d m e n t  d o e s  no t c a r r y  
w i t h  it t h e  u n r e s t r a i n e d  r i g h t  t o g a t h e r  i n f o r m a t i o n .  In B r a n z b u r g  
v. H a y e s ,  40 8  U.S. 6 6 5 , 3 3 L . E d . 2 d  626 (1 9 72) , th e  c o u r t  g a v e  l i m i t e d  
r e c o g n i t i o n  to t h e  r i g h t  of n e w s  g a t h e r i n g ,  a l t h o u g h  it f o u n d  t h a t  
a n e w s m a n  is n o t  p r i v i l e g e d  to r e f u s e  to r e v e a l  h is  s o u r c e s  i n  
r e s p o n s e  to  a p r o p e r  g r a n d  .'jury i n v e s t i g a t i o n .  A t h r e e  j u d g e  
D i s t r i c t  C o u r t  i n  A l a b a m a  r e c e n t l y  h e l d  t h a t  the F i r s t  A m e n d m e n t  
r i g h t  to  p u b l i s h  m u s t  l o g i c a l l y  i n c l u d e  r e a s o n a b l e  a c c e s s  to i n f o r ­
m a t i o n  a n d  t h e  r i g h t  to g a t h e r  i n f o r m a t i o n ,  p a r t i c u l a r l y  w h e r e  t h e  
i n f o r m a t i o n  is a v a i l a b l e  to t h e  g e n e r a l  p u b l i c .  L e w is v. B a x l e y ,

7 6 3  (M.D. A l a. , M.D.  19 7 3) . In H o u s t o n>63 S u p p (M.D. Ala..,
K l e i n d i e n s t , 364 F . Supp. 719 

t h e  c o u r t ,  i n  i n v a l i d a t i n g  a r u l e  g i v i n g  t h e  U n i t e d  S t a t e s  a t t o r n e y ' s
P u b l i s h i n g  Co. v,

 C h r o n icle
T s TD. T e x . 1 9 7 3 ) ,

of rice m l i m i t e d  d i s c r e t i o n  in d e n y i n g  n e w s m e n  i n t e r v i e w s  w i t h  
fort-era 1 p r i s o n e r s ,  h e l d  th a t a n e w s p a p e r  p u b l i s h e r ' s  r i g h t  to s e e k  
ou t r.ews Is an  i n t e g r a l  p a r t  o f  it; . ' r s t  A m e n d m e n t  r i g h t  to p u b l i s h
n e w s .



i e m o e a m d u m

S e n a t o r  C h a n c y  C r o f t  

A p r i l  1, 1975"
P a g e  F i v e

T h e  t r e n d  o f  d e c i s i o n s  in  t h e  c o u r t s  i n d i c a t e s  t h a t  t he  r i g h t  t o 
g a t h e r  i n f o r m a t i o n  p r o b a b l y  i n h e r e s ) in th e r i g h t  to r e c e i v e  and  
p u b l i s h  i n f o r m a t i o n ,  a n d  is p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t .  T h u s  
it a p p e a r s  t h a t  t h e  A l a s k a  P I R G  h a s  the  r i g h t  u n d e r  t h e  F i r s t  
A m e n d m e n t  to g a t h e r i h n d  p u b l i s h  a  c o n s u m e r ' s  g u i d e  to p h y s i c i a n s  in 
t h e  A n c h o r a g e  a re a.

F i r s t  A m e n d m e n t  r i g h t s  e n j o y  s p e c i a l  p r o t e c t i o n  as  c o m p a r e d  w i t h  
o t h e r  c o n s t i t u t i o n a l  r i g h t s .  T h e y  a r e  not,  h o w e v e r ,  a b s o l u t e .  
O b s c e n i t y  a n d  " f i g h t i n g  w o r d s " , f o r  e x a m p l e ,  a r e  n o t  p r o t e c t e d  b y  
t h e  F i r s t  A m e n d m e n t .  P u r e l y  c o m m e r c i a l  a d v e r t i s i n g  m a y  a l s o  be 
p r o h i b i t e d  w i t h o u t  r u n n i n g  a f o u l  o f t h e  F i r s t  A m e n d m e n t .  V a l e n t i n e  
v. C h r e s t e n s e n , 31 6 U.S. 52> 86 L.Ed. 12 6 2 (19*12), P i t t s b u r g h  P r e s s  
Co. v. P i t t s b u r g h  H u m a n  R e l a t i o n s  Cormnr., *113 U.S. 376, 3 7 L . E c .  2d 
"669 ( 1 9 7 3 ) .  T h e  c o u r t s  h a v e  m a d e  a d i s t i n c t i o n  b e t w e e n  p u r e l y  c o m­
m e r c i a l  a n d  n o n c o m m e r c i a l  a d v e r t i s i n g .  M e w  Y o r k  T i m e s  v. S u l l i v a n , 
3 7 6  U.S.  25*1 (196*1), a n d  P i t t s b u r g h  P r e s s , s up r a ,  b o t h  r e c o g n i z e d  
t h a t  C h r e s t e n s e n a p p l i e s  o n l y  to p u r e l y  c o m m e r c i a l  a d v e r t i s i n g .

y V
E v e n  i f  t h e  p u b l i c a t i o n  p l a n n e d  by  th e A l a s k a  P I R G  3r t  f o u n d  to b e  
a d v e r t i s i n g  u n d e r  AS 0 8 .6*1.38 o ( 3 ) ( D ) , it is n o t  p u r e l y  c o m m e r c i a l  
a d v e r t i s i n g .  It is not i n t e n d e d  to  f i n a n c i a l l y  b e n e f i t  p h y s i c i a n s  
l i s t e d  in  th e g u i d e  or t h e  p u b l i s h e r s  o f  th e g u i d e .  It is intended) 
t o  g i v e  c o n s u m e r s  a f a c t u a l  g u i d e  to a l l  p h y s i c i a n s  in t h e  
A n c h o r a g e  a r e a  so t h a t  t h e y  m a y  m a k e  a n i n f o r m e d  c h o i c e  i n th e 
v i t a l  a r e a  o f  h e a l t h  care.

T h e  v a l i d i t y  o f  r e s t r i c t i o n s  on  the  e x e r c i s e  o f  F i r s t  A m e n d m e n t  
r i g h t s  d e p e n d s  o n  t h e  w e i g h i n g  o f  two f a c t o r s :  (1 ) t h e  t y p e  a n d
s t r e n g t h  o f  t h e  g o v e r n m e n t  i n t e r e s t  i n  i m p o s i n g  t h e r e s t r i c t i o n ,  
a n d  ( 2 ) t h e  t y p e  o f  d i s a b i l i t y  i m p o s e d  on  t h e  i n d i v i d u a l  a n d  t h e  
s c o p e  o f  t h e  r e s t r i c t i o n  i m p o se d.  T h e  s t a t e ' s  i n t e r e s t  in  the 
p r e s e n t  c a s e  is m a i n t a i n i n g  a h i g h  iridard of c o m p e t e n c y  a m o n g  
m e d i c a l  p r o f e s s i o n a l s  a n d  p r o t e c t i n  ;he p u b l i c  a g a i n s t  m i s l e a d i n g  
a n d  d e c e p t i v e  a d v e r t i s i n g .  S e m l e r . i.ipra.

T h e  s t a t e ' s  i n t e r e s t  in m a i n t a i n i n g  h i g h  p r o f e s s i o n a l  s t a n d a r d s  an d  
p r o t e c t i n g  t he  p u b l i c  Is a v a l i d  i n t e r e s t .  If t h e  A l a s k a  p r o h i­
b i t i o n  is f o u n d  to p r o s c r i b e  the g u i d e ,  by b a r r i n g  all a d v e r t i s i n g  
b y  physicians.,.- AS  08. 6*1. 380 (3 ) (D) e x c l u d e s  a d v e r t i s i n g  w h i c h  d o e s  
.not d e m e a n  t he  p r o f e s s i o n a l i s m  o f  p h y s i c  lam*, a n d  w h i c h  d o e s  not  
d e c e i v e  t h e  p u b l ’ ■. m d e e d ,  a c o n e a m o r s 1 g u i d e  s u c h  as t h a t  
p r o p o s e d  by the A l a s k a  P IR G,  by p r o v i d i n g  a nonci I n c r i m i n a t o r y  
f a c t u a l  c o m p i l a t i o n  o f  p h y s i c i a n s ,  t h e i r  e d u c a t i o n ,  s p e c i a l t i e s ,  
e t c . ,  s u p p o r t s  ;he g o a l s  that a r e  t' b a s i s  of  the s t a t u t e  T h e r e  
ss earns to  be  lit cl- r a t i o n a l  relat i t r o M n  b e t w e e n  the t r o a n  p r o­
h i b i t i o n  o f  AS 0 8 . .  380 (3 ) (D) a n d  tne s t a t e ' s  i n t e r e s t  in e n a c t i n g  
it. T h u s  it a p p e a r s  that th e s t a t u t e  p r o b a b l y  w o u l d  fa ll  a g a i n s t  a  
c o n r-i 1 t u t  i o n a l  el-v-Honge o n  the g r o r  is th a t the  s t a t e ' s  i n t e r e s t  
is o u t w e i g h e d  by th e  s c o p e  of  th e r e s t r i c t i o n .



S e n a t o r  C h a n e y  C r o f t  

A p r i l  1, 1975'
P a g e  S i x

A s s u m i n g  t h a t  th e  g u i d e  is f o u n d  to he  a d v e r t i s i n g  u n d e r  A S  0 8 . 6 ^ . -  
3 2 0 ( 3 ) (D), t h e  s t a t u t e  is p r o b a b l y  a l s o  i n v a l i d  d u e  to  o v e r b r e a d t h .  
A n  o v e r b r o a d  s t a t u t e  r e g u l a t e s  r i g h t s  w h i c h  a r e  p r o t e c t e d  b y the 
Firs' A m e n d m e n t  as vie11 as t h o s e  r i g h t s  w h i c h  ar e  n o t  c o n s t i t u­
t i o n a l l y  p r o t e c t e d .  By p r o h i b i t i n g  a l l  a d v e r t i s i n g ,  vihether p u r e l y  
c o m m e r c i a l  o r no t,  o r  vihether r a t i o n a l l y  r e l a t e d  to t h e  s t a t e ' s  
i n t e r e s t  o r  n o t ,  th e s t a t u t e  h a s  a c h i l l i n g  e f f e c t  on th e e x e r c i s e  
o f  F i r s t  A m e n d m e n t  r i g h t s .  B r o a d r l c k  v. O k l a h o m a , *»13 U.S. 6 0 1 ,  37 
L . E d . 2 d  8 3 O (1973)- O v e r b r o a d  s t a t u t e s  r e l a t i n g  to F i r s t  A m e n d m e n t  
r i g h t s  a r e  v o i d  on  t h e i r  f a c e,  a n d  c a n n o t  be u s e d  to r e g u l a t e  e v e n  
t h a t  k i n d  o f  s p e e c h  or  e x p r e s s i o n  t h a t  is no t  c o n s t i t u t i o n a l l y  
p r o t e c t e d .  T h u s ,  u n t i l  A S  0 8 . 6 ^ . 3 8 0 ( 3 ) (D) is a m e n d e d  b y  th e 
l e g i s l a t u r e  o r  j u d i c i a l l y  c o n s t r u e d  t o  c u r e  it s o v e r b r e a d t h ,  it 
p r o b a b l y  is no t  v a l i d  to p r o h i b i t  a n y  a d v e r t i s i n g  by p h y s i c i a n s  i n 
A l a s k a .

In c o n c l u s i o n ,  it a p p e a r s  t h a t  A S 0 8 . 6 * 1 . 3 8 0 ( 3 ) (D) s h o u l d  no t b e  
r e a d  t o  p r o h i b i t  a c o n s u m e r’s g u i d e  to  p h y s i c i a n s  as p r o p o s e d  by  
t h e  A l a s k a  P I RG .  If, h o w e v e r ,  t h e  s t a t u t e  is i n t e r p r e t e d  to b a r  
s u c h  a g u i d e ,  t h e  a p p l i c a t i o n  of  t h e s t a t u t e  w o u l d  p r o b a b l y  v i o l a t e  
t h e  F i r s t  A m e n d m e n t  t o the C o n s t i t u t i o n  o f  th e  U n i t e d  S t a t e s .



POSITION PAPER 

ON
SENATE BILL 411

An Act entitled: "An Act relating to advertising of professional services
by physicians; and providing an effective date."

To change the intent of paragraph 3 (D) from prohibiting advertising except 

for "professional services to the public except for notice of opening, closing, 

or removing practice", to "untruthful or misleading advertising of professional 
services".

Position: This Division believes this amendment is inappropriate and inadvisable.
Advertising bv the medical profession would lead to increased costs of medical 

care and is considered to be unethical by the American Medical Association. The 
Division does not support passage of this amendment.

Recommend

Approved By:

(Commissioner) (Date)

Comments by Governor's Office:

By:

(Date)



POSITION PAPER 

ON

SENATE BILL NO. 411

An Act relating to advertising of professional services.

This measure repeals that definition of unprofessional or dishonorable 
conduct which states "advertising professional services to the public 
except for notice of opening, closing, or removing practice" and substitutes 

as the definition, "untruthful or misleading advertising of professional 

services."

This measure appears to substitute a more comprehensive and satisfactory 

definition.

The Department favors passage of this measure.

Recommended By: /
... X r  . / O a t * '

Approved By: j  Pa AJ
Commissioner Date

Comments by Governor's Office:
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A L A S X A  P U B L I C  I N T E R E S T  R c S E A R C H  G R O U P
P . O .  B O X  1 0 9 3  

A N C H O R A G E ,  A L A S K A  9 9 3 1 0

PHONE 2 7 4 - 6 7 6 5

M a y  6, 1975

S e n a t o r  G e o r g e  H o h m a n  
C h a i r m a n ,  S e n a t e  H E S S  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  H o h m a n :

T h i s  l e t t e r  is a r e q u e s t  for y o u r  s u p p o r t  o n the p a s s a g e  of  
SS S B  411, a n  act  w h i c h  w o u l d  a m e n d  the  s t a t e ' s  l a w s  p e r t a i n i n g  
to a d v e r t i s i n g  by p h y s i c i a n s .  My i n t e r e s t  in  the l e g i s l a t i o n  
is as f o l l o w s :  E a r l i e r  t h i s  y e a r  o u r  o r g a n i z a t i o n  wa s  p l a n n i n g
to p u b l i s h  a c o n s u m e r s  g u i d e  to  d o c t o r s  in t he  A n c h o r a g e  area. 
W e w e r e  a d v i s e d  th at  it m a y  not be l e g a l  for a d o c t o r  to 
c o o p e r a t e  in p u b l i s h i n g  of  s u c h  a g u i d e  d u e  to  AS 0 8 . 6 4 . 3 3 0 -  
380 (3)(d) w h i c h  l i m i t s  a d v e r t i s i n g  by d o c t o r s  to the o p e n i n g ,  
c l o s i n g ,  a n d  r e o p e n i n g  of p r a c t i c e .

T h i s  b i l l  is, as I u n d e r s t a n d  it, a n  a t t e m p t  to e x e m p t  the 
p u b l i s h i n g  of  a d o c t o r s  g ui d e ,  w h i c h  is c o m p r e h e n s i v e ,  no n-  
d i s c r l m i n a t o r y , a n d  w h i c h  d o e s  not m a k e  q u a l i t a t i v e  s t a t e m e n t s  
a b o u t  d o c t o r s '  a b i l i t i e s ,  f r o m  n o r m a l  r e s t r i c t i o n s  r e g a r d i n g  
a d v e r t i s i n g .  I a m  e n c l o s i n g  o t h e r  c o r r e s p o n d e n c e  on 
t h i s  m a t t e r ,  a l o n g  w i t h  p u b l i c a t i o n s  w h i c h  d e s c r i b e  the 
g u i d e  we ar e  h o p i n g  to p u b l i s h .  I w o u l d  a p p r e c i a t e  y o u r  
c o n s i d e r a t i o n  o f  this r e q u e s t  as e a r l y  as p o s s i b l e ,  s i nc e we 
had p l a n n e d  on  p u b l i s h i n g  t h e  g u i d e  t h i s  s um me r.  T h a n k  you.

J a m e s  Lo ve
D i r e c t o r y  A l a s k a  P u b l i c  I n t e r e s t  

R e s e a r c h  Gr o u p ,  Inc.



ALA3XA PUBLIC I N T E R E S T  R E S E A R C H  G R O U P
P .  O .  B O X  1 0 9 3  

A N C H O R A G E .  A L A S K A  9 9 3 1 0

P H O N E  2 7 4 - 0 7 3 3

April 22, 1975

Representative Terry Gardner 

Chairman, House Judiciary Committee 

Hoise of Representatives 
Juneau, Alaska 99801.

Dear Terry,

Enclosed is a packet of back up information regarding the problems we are 

having getting a go ahead on publishing a consumer guide to Anchorage 

area Doctors. Present state statutes are vague, but restrictive, insofar 

as advertising of physicians services is concerned. AkPIRG is interested in 
publishing a guide to doctors services similar to guides originally published 

by the Hader Health Research Group (Nader Health Group publication enclosed), 

and outlined in a recent issue of Consumer Reports (enclosed).

I wrote Chancy Croft in March hoping to get a clarification of the legal 

problems, and asked that he get an AG opinion, and introduce legislation 

to clear up ambiguities in the existing statute. Chancy requested an AG 
opinion, and an opinion from Legislative Affairs. (Chaney's letter to Gross, 

and L A  opinion by Carpenet l/^are enclosed) . Carpeneti wrote an opinion 

which supported our position that the consumers guide does not constitute 

advertising. The AG has been sitting on Chaney's request since March 19, 
and x;ill probably say that the guide is illegal, but that the statute is 
unconstitutional. All this leaves us in a bad spot. Without enabling 
legislation, we would have to get a Supreme Court decision.to publish the 

guide (we don't have the bucks for litigation at present), and any legal 

problems would probably preclude any hopes for a majority of doctors 

cooperating on the survey.

It would be a great help to us if someone would ask Carpeneti to draft an 

a m e n d m e n t  to the advertising law, ( probably would be brief) so that we 

can have a chance of passage this year. I would appreciate receiving your 
response to this as soon as possible. Thank You.

James P Love 

Director,
Alaska.Public Interest Research Group
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JVlciski J^fctie l e g i s l a t u r e

S E N A T O R  C H A N C Y  C R O F T
PRES ID EN T  OF THE SENA TE

March 19, 1975
4 2 3  G S T R E E T  

A N C H O R A G E .  A L A S K A  9 D 3 0 I

Avrum M. G ross ,  Esq.
Attorney Genera l , State of Alaska 
Pouch K
Juneau, Alaska 99S11 

Dear Av:

I have received a letter from the Alaska Public Interest Research 
Group outl in ing their interest in publishing a consumers guide to 
phys ic ians in the Anchorage area . This publicat ion will be patterned 
a f ter a gui e designed by the Ralph Nader Health Care Research Group . 
The goal is to pub l ish  a comprehensive d i rec to ry  of physic ians , with 
information for the health care consumer regard ing the qua l i f ica t ions ,  
se rv ices ,  and costs which a part icu la r  physician o f fe rs .

They are concerned chat the prov is ions of AS 08.6*1.330 - 3 8 0 ( 3 ) (d )  
may make physic ians wary of participating in the proposed su rvey 
because o f the definition of  unprofessional o r  dishonorab le  conduct 
defined as "advert is ing professional serv ices to the pub l ic ,  . . . " .

I request that y  p repa re  an opinion rega l ding the legality of the 
physic ians coope; .ting in the su rvey  in l ight of the p rov is ions of 
the above statute. Legislation could be introduced defining the limits 
of information permiss ib le  in the l isting to prevent any misunderstanding 
on the part of the Alaska Pubiic Interest Research Group, the physic ians 
•id i l v  rai pub l ic .  I would appreciate receiv ing the opinion as

Very t ru ly y o u r s , .

Al  • 1 P. b l i c  I n t e r es t  . • • . . •oh G r o u p

A
/
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§ OS.66.010 A l a s k a  S t a t u t e s

ha lluc inogen ic o r  s t im u la n t d rug s , as defined in AS lT .p  
o r  add iction  to the use o f  na rco tic  iru g s  as defined in A ^ r* ^ *  
2 3 0 ( 1 3 ) ;  **•**•• •

*KiT •
(C )  conviction  o f  an  o ffense in vo lv in g  m ora l turpitude*

( ( D ) )  ad ve rt is in g  p ro fe s s io n a l se rv ices to che public c s c ^ * # f i - • 
nd tica fo f open ing , c los ing , o r  . m ov ing p rac tic e ; . •

( E )  m ak in g  u n t ru th fu l o r  fra u d u le n t statem ents in t h a a j t S e j^ r  
tion  f o r  ex am ina tion , o r  deceiving o r  cheating du ring  the - 
tion  fo r  license, o r  p ro cu rin g  a license by deceit o r  fra u d  • x Lji £jpfy*lTm v

( F )  v io la t in g  the C on tro lle d  Substances A ct (P .L . 91 -5Loy& ;'> 
S ta t. 12-12) o r  a n y  o th e r fe d e ra l law  p e rta in in g  to medical p r a j jp * . .  
and d ru g s ; '•■*?.*,-,&»«?*«£.■

(4 )  R epea led  by § r ch 148 S L A  1970 . . /.* ■»*' » * '
( 5 )  "d ep a rtm en t"  m eans the D epa rtm en t o f Commerce.

3 -94 , 3 5 -3 -3 8  A C LA  1 9 4 9 ; am  § 27 ch 77  S L A  1 9 6 9 ; am § 3 t i t -  
103 S L A  1 9 7 0 ; am  §2 2 5— 27 ch 148 S L A  1 9 7 0 ; am  § 9 c h 3 2  2U L  •. 
1 9 7 1 ; am  § 1 ch 117  S L A  1 9 7 1 ; am  § 4 ch 85 S L A  19 72 ) • -„v ..

C ross re fe rence .— A s to m a lp rac ­
tice actions, see A S  00 .o5 .5S0— 09.55 .- 
550.

E ffe c t o f am endm ent. —  The 1972 
nm em imenl, in pa rag raph  ( 3 ) ( F ) ,  
substitu ted “ C on tro lled  Substances 
Act, P .L , 91 -519 , o r any o th e r fed­
e ra l law  pe rta in ing  to m edical p rac ­
tice and d rugs'' fo r  “ H a rr ison  A n ti- 
N arcotic  A ct.”

L eg is la tiv e  com m ittee rep o rt .— F o r  
rep o rt on ch. 32 , S L A  1971 (H B  111 
a m ), see 1571 House Jo u rn a l, p . 138.

The s ta tu to ry  de fin ition o f  p ractic ­
ing medicine o r  su rg e ry  is v e ry  broad 
and w ith in  the li te ra l m eaning o f the 
w ords would include the practice o f

den tis try , o p to rre try , p m l i n t r y , ‘- c 
practic , etc. l i y  its  very brsadih.iUai 
de fin ition precludes a lito ra l 
ta tion  inasmuch as dentists, to r «r» •. 
am p le , have had a separata Ucsaa^yf. y  
procedure as l in g  as have thoa* 
practice medicine o r  H u rg ti7» \U 39 ••*.•'- 
Op. A tt'y  Gen., N o. 17. . t,';*

P resc rip tion  o f d rugs o r m rlic tat A  
by c h iro p ra c to r .—  I t  is illega l •iS a 'Jv  
c rim ina l fo r  a ch iropractor, w itbeal • 
add itiona l qua lifica tions, to p re sH t*  -  
d rugs o r medicino to sick o r )njnr?d- 
persons. 10*11 Op. A tt'y  Gen., No. 21.

C ited in t.cego v. M artin , Sop. Ct.
Op. No. 131 (F i le  No. 256 ), 379 ? 2 i  
417 (196 :1 ).

Chapter 63. Motor V e h i c l e  Dealers.
. i ' *7.-,
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T h e  D o c to r s  G u ide
W hen choosing a docto r, Amoiioaux 

usua lly  have less in fo rm ation  to go mi 
than they do when shopping fo r a loa>tcr, 
co lo r T V  or new car They  don't know  
how to determ ine a physician ’s qua lifica ­
tions ancl are re luctan t to ask about such 
de licate matters as how  much he charges 
fu r his services. F o r  their part, doctors 
have been discouraged from  pub lish ing 
details about their train ing nr practice 
fo r (car o f v io la ting  state laws against 
pro fessional advertising. But du ring  the 
past sea r, consumer groups have begun 
to tear away at the mystique that has 
trad itiona lly  surrounded the m edical p ro ­
fession by issuing d irectories designed to 
he lp  the laym an make an in fo rm ed  
choice o f a doctor.

V o lun teers : T he  first was a guide to 
doctors m Prince Georges C oun ty , M d., 
pub lished Iasi w in ter by Ra lph  Nader's 
H ea lth  Research G roup . M ore recen tly , 
N ader-in sp ired  consumer task forces have 
issued sim ilar d irectories fo r Queens 
C oun ty , N .Y ., Sangamon C oun ty  (S p r in g ­
f ie ld ) , 111., and H aw aii; others arc sched­
u led  to come out soon fo r  communities 
in Massachusetts, C o lo rad o  and W ash ­
ington. In  most instances, the d irectories 
have been put together by student 
and facu lty  vo lun teers at loca l colleges 
by te lephone in terviews and fo llow -up  
questionnaires.

T he  d irectories are a revo lu tiona ry  
depa itu re  bum  the pub lished in fo rm a ­
tion now ava ilab le  on physicians. T h e  
Yellow  Pages list on ly  a doctor's address, 
phone number and , possib ly, his specia l­
ty P rofessional d irectories put pu t _by the 
American Medical^ Association o r loca l 
medical 'societies may jn c lu d e . life  pltysi - 
t ia n Y  age. m edical school and  type o f 
p ra c t ic e ,. Most te lephone re fe rra l serv­
ices run by medical societies n tov ide on ly  
th<* names o f two 01 three doctors from  
which the ca lle r can make a choice. But 
typ ica lly , the consumer guides list the 
doctor's ti.lin ing , hospita l a ffilia tion  and 
specia lty , tugdhe i with such items as the 
fees he charges lo r  office visits, w hether 
lie makes house calls, treats em ergen ­
cies. accepts inc ilica ie  and M edicaid  p a ­
tients, p lus what tests ho can give in bis 
office an il tin if cost. In some cases, d oc ­
tors who ic luse to p rov ide in fo rm ation  
are listed as "u n coop e ra tiv e ,'

List: T h e  comp ila t ion  o l  the guides has 
in i .od  the hack les oi the proles,Sion. Ac- 
io i d i i .g  to I lo l ie i I  M< C a r r a h ,  a*tn ;nc\ lo r  
the Hea lth  Heseuu.li C ro u p ,  the P rince 
Georges M cd i ia l  S on e ts  to ld  its m e m ­
bers that .ms doc to r  who p ro v id ed  in f o r ­
mation  l o r  the P ii i ico  Geo rges  d ire c to ry  
m ight be v io la t ing  state laws against 
se i l is i i ig . As a resu lt , o n ly  115 o f  the 
IB I docto rs :g in tile i . a i l i t )  t o
opera ted . T he  N ew Y o rk P u b lic  In te rest
I t ,  e > Q r n i l )  h a d  b e t te r  h ic k  p u t t i n g
fo g e th e l TFT- Q u e e n  ■ guide, i he IdcaT

m e d i c a l  soc i e t y  r e f u s e . !  t o  s u p p l y  a l ist 
o t  p h y s i c i a n s  . 'or t h e  s u r v e y ,  b u t  d i d  no r  

. a c t i v e l y  t r v  t o  n n t  a  s t o n  t o  it .  O f  t h e  5 8 9  

d o c t o i s  u u r r i e d .  a n  N Y P iK G  spokesman 
s a i d ,  m o r e  t h a n  h a l f  r e s p o n d e d  to Q ue s ­
t i o n s  a n d  m ost f i s t n l  ; h n r  f ees .  Hos v 
e v e r ,  a b o u t  3 8  p e r  c e n t  o l  t h e  c o u n t v s  
p h v s i c i . m t  c o u ld not he  :i-nchod b e c a u se
t i n 1 s t a t e  m r t i i u i l  d i r e c t o r y  j)V t h e .
s u r v e y o r s  yy\u o u t  o f  d a t e .

liv en  svlien they agree in p rincip le 
w ith the idea o f the d irectories, some 
doctors complain about the abrasive 
m anner d isp layed by  the consumer ad ­
vocates as they go about the ir task.
“ T hey  came on like  a b litz  and declined 
m ean ing fu l communications,”  says one 
Prince Georges M edical Society m em ­
be r Even some doctors listed in the 
Queens guide - as coopera tive voice a 
range o f reservations, . i  few  c la im ed that 
they didn't know how the in fo rm ation  
had been obtained and said they d id  not 
w ant to he listed. One com p la ined  that 
the in fo rm ation  had been supp lied  by her 
son and that much o f what appeared in 
the d irec to ry  was w rong. O thers warned , 
qu ite sensib ly , that such a guide w ou ld  
not assure a person o f choosing a good 
doctor. " I t ’s not a good idea fo r  patients 
to shop around ,”  says D r . Cec il lte id , a 
Queens C P . "You can't equate care  w ith 
fees." A better way o f selecting a doctor, 
several pointed out, is asking a ne igh ­
bor, a hospita l, the m edica l society o r an ­
o th e r doctor.

W h ile  most states have law s that p ro - \ 
h ib it doctors from  advertis ing , it rem ains £  
unc lear how these restrictions re la te  to \ h' 
censiuuci directories. L ega l counse l fo r V  \ 
the Prince Georges M ed ica l Society in­
terprets the listing o f in fo rm a tion  that 
m igh t give a doctor an apparen t com ­
petitive advantage, such as his fees, as 
" ind irec t" advertising and a v io la tion  o f 
state, law . Ihnvcve r, the H U G  has 
b rought suit to challenge the in te rp re ta ­
tion . M eanwhile , the American M edical 
Association's Jiu lic ia l Cloimcil* fills ru lorl 
that a docto r is not v io la ting  m edica l \ 
ethics by listing his name m a cnnsmnct r\,L 
d irec to ry  so long  as it is open to a ll I lie 
physicians in tne com m unity and « W s \ j \  

'not include “ any se lf-agg rand iz ing  state ­
ment oi qua lita tive judgm en t” 'regard ing 
liir, competence as a m edica l p rfitt ilion  
it . The ru ling  leaves open the question 
oi listing fees, But it adop ted by the 
AMA House De legates next m outh , r> 
the ru ling  cou ld  do much to rem ove the 
p iosent lega l obstacles faced by the con ­
sum er advocates.

Nesraweek, November'Ut. 1971
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R E P O R T  O F  T H E  J U D I C I A L  C O U N C I L

Repo r t :  C 

(C-74)

S u b j e c t :  C o m m u n i t y  M e d i c a l  D i r e c t o r i e s

P r e s e n t e d  By: G e o r g e  W. Petznick, M.D., C h a i r m a n

Referred To: Reference Committee D

(William A. Sodeman, M. D . , Chairman)

C O M M U N I T Y  P R O F E S S I O N A L  D I R E C T O R  I ES

It is not u n e t h i c a l  for a p h y s i c i a n  to a u t h o r i z e  the 

l i s t i n g  of his n a m e  utid p r a c t i c e  in a d i r e c t o r y  for p r o f e s s i o n a l  

o r  lay use w h i c h  is i n t e n d ed  to list all p h ys i c i a n s  in the 

c o m m u n i t y  on a u n i f o r m  and n o n - d i s c r i m i n a t o r y  basts. T h e  

l i s t i n g  shall not include any s e l f - a g g r a n d i z i n g  s t a t e m e n t  o r  

q u a l i t a t i v e  j u d g m e n t  r e g a r d i n g  the p h y s i c i a n ' s  s ki l l s  or 

c o m p e t e n c e .  T h e  A m e r i c a n  Medi c a l  D i r ec t o r y  p r o v i d e s  an e x a m p l e  

o f  the k i n d  of I n f o r m a t i o n  that m a y  be p r o p e r l y  l i s t e d  in 

n a t i o n a l  as well us c o m m u n i t y  d i r e c t o r i e s  for h e a l t h  s e r v i c e  

p c r s m n e l .  L i k e wi s e ,  s p e c i a l t i e s  or s p e c i a l t y  p r a c t i c e s  u s e d  

in tho A m e r i c a n  M e d i c a l  D i r e c t o r y  s h o u l d  set the p a t t e r n  for 

s p e c i a l t y  d e s i g n a t i o n s .

A D O PTED BY THE HOUSE OF DELEGATES DECEMBER, 1974.



ALASKA PUBLIC INTEREST RESEARCH GROUP
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A N C H O R A G E ,  A L A S K A  9 9 3 1 0
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April 22, 1975

Representative Terry Gardner 
Chairman, House Judiciary Committee 

Hcuse of Representatives 

Juneau, Alaska 99801

Dear Terry,

Enclosed is a packet of back up information regarding the problems we are 
having getting a go ahead on publishing a consumer guide to Anchorage 

area Doctors. Present state statutes are vague, but restrictive, insofar 
as advertising of physicians services is concerned. AkPIRG is interested in 
publishing a guide to doctors services similar to guides originally published 
by the Nader Health Research Group (Nader Health Group publication enclosed), 

and outlined in a recent issue of Consumer Reports (enclosed).

I wrote Chancy Croft in March hoping to get a clarification of the legal 
problems, and asked that he get an AG opinion, and introduce legislation 
to clear up ambiguities in the existing statute. Chancy requested an AG 
opinion, and an opinion from Legislative Affairs. (Chaney's letter to Gross, 

and LA opinion by CarpenetiJare enclosed). Carpeneti wrote an opinion 
which supported our position that the consumers guide does not constitute 
advertising. The AG has been sitting on Chaney's request since March 19, 
and will probably say that the guide is illegal, but that the statute is 
unconstitutional. All this leaves us in a bad spot. Without enabling 
legislation, we would have to get a Supreme Court decision.to publish the 
guide (we don't have the bucks for litigation at present), and any legal p r o  
problems would probably preclude any hopes for a majority of doctors 

cooperating on the survey.

It would be a great help to us if someone would ask Carpeneti to draft an 

ammendment to the advertising law, ( probably would be brief) so that we 
can have a chance of passage this year. I would appreciate receiving your 
response to this as soon as possible. Thank You.

James P Love 

Director,
Alaska.Public Interest Research Group





”
"An A c t  r e l a t i n g  to f r a n c h i s i n g  a g r e e m e n t s  i n v o l v i n g  g a s o l i n e  r e f i n e r s ,
d i s t r i b u t o r s  a n d  d e a l e r s ;  a n d  p r o v i d i n g  for a n  e f f e c t i v e  d a t e . ,!

C O M M I T T E E  R E P O R T

H O U S E

V 1 5 / 7 6

Mr  . S p e a k e r :

T h e  Comm i 1 1  e e  o n

■1,1
Da t e

JUDICIARY h a s  ha d S E .^36 am

u n d e r  c o n s i d e r a t i o n .  A Ma j  o r  i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT PASS

( ) r e c o m m e n d s  i t  DO PASS  WI TH ATTACHED AMENDMENT ( S )

( ) r e c o m m e n d s  i t  BE REPLACED WI TH CS FOR ____________________  AND THAT

CS F O R ___________________________ DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE R EF ERRED  TO THE ___________________________________

COMMI TTEE

( ) r e p o r t s  i t  b a c k  WI THOUT RECOMMENDATI ON 

( ) " o t h e r "

M e m b e r s  s i g n i n g  t h e  M a j o r  i t y  r e p o r t :

I v ,  I . ' \ C\. ' SkA ** L> r TV- S  ̂ _______  ___________________

M e m b e r s  NOT c o n c u r r i n g  i n  t h e  M a j o r i t y  r e p o r t

_________________________________  r e c o m m e n d s :

_________________________________  r e c o m m e n d s :

_________________________________  r e c o m m e n d s :

_________________________________  r e c o m m e n d s :

 ________________________  r e c o m m e n d s :
! ... I -it/ C h a i r m a n
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Page 2 - 8 1 0 (a)5
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Page 5-820

W H A T  DOES IT DO?

ITS IMPACT

M o s t  if not all stations wil l be c l o s e d  on Sunday. G e tti ng 
ga s o l i n e  in evenings w i l l  be m u c h  more difficult. A d v e r s e  
impact on tourists, economy, e m e r g e n c y  vehicles, and other 
travelers w i l l  result.

" S e c t i o n  p r o v i d e s  for p u bl ic u t i l i t y  c o ntrol of our p r o d u c t  
p r i c i n g  w i t h  courts serving as the r e g u l a t o r y  agency. This 
co n f licts w i t h  free e n t e r p r i s e  s ystem to the d e t e r m e n t  of the 
co n s u m e r  o n  p r oduc t pricing.

M a y  e nable d e a le rs to b u y  and sell c o m p e t i t i v e  gasoline.
S u bje ct to d i f f e r i n g  c ourt interpretation. Impos sible to 
administer. No sales a s s u rance  m a y  m e a n  no comp any investment  
in service stations.'

Al l o w s  d e a l e r s  to lease or sublease stations. D ealer m a y  have 
no c o n c e r n  for q u a l i f i c a t i o n s  of sublessee or assignee. Level 
of service w i l l  drop  to public, ^ e a l e r  will assign lease to 
h i g h e s t  bidder. No c o m p a n y  c o n t r o l  ove r in vestment may mean  
no further  i n v e s t m e n t  in service stations.

R e q uires s u p p l i e r  to give d e a l e r  90 days notice of t e r m i n a t i o n  
in cases w h e r e  there is a b r e a c h  of contract. Does not afford 
de a l e r  o p p o r t u n i t y  to cure the b reach  and avoid termination. 
Immediate t e r m i n a t i o n  is not included in cases of fraudu lent 
and d e c e p t i v e  sales practices, in cases of fire c aused by 
dealer, d e a l e r  m e n t a l  incapacity, d e b t s  owed by dealer, etc.

Good causes for t e r m i n a t i o n  do not include d e a l e r s  d e a t h , d e a l e r  
debt, t r a d m a r k  vi olations, c o n sumer complaints, etc. Part 4 
a llows for d i f f e r i n g  i n t e r p r e t a t i o n  of "similar" stations in 
r e q u i r i n g  o ur r e n t a l  be the same for "similar retail outlets." 
R ental for all stations s hou ld not be the same since they are 
of d i f f e r e n t  size, type, and in d i f f e r e n t  locations.

R e s t r a i n s  competition. W o u l d  not e nable s u p plier to lower 
p r i c e s  to d e a l e r s  e x p e r i e n c i n g  b o n efid e competition; therefore  
c o n s u m e r  pays more.

E n abl es d e a l e r s  to sell good will. In c o n j u n c t i o n  w i t h  a b i l i t y  
to assign lease, allows d e a l e r s  to sell station to h i g hest  
bidder, r e g a r d l e s s  of c a n d i d a t e s  q u a l i f i c a t i o n s  to m a n a g e 
b u s i n e s s  or p r o v i d e  service to public. Results in station 
s p e c u l a t i o n  by real e state investors. S e rvic e to public 
d e t e riorates. There is no j u s t i f i c a t i o n  for good will - 
T h e r e  is n o t h i n g  to sell. Supp l i e r  c a rr ies accounts receivable. 
G r o w t h  in b u s i n e s s  is due to location and one d ealer s a b i l i t y  - 
not t r a n s f e r r a b l e  to succee d i n g  dealers. D e a l e r  does not pay 
c o m p a n y  for good  wi ll initially.



Mr. Cha i rman and Members o f  t h e  Comm it tee :

My name i s  J ohn  S a n d e r s .  I  am D i v i s i o n  Manager f o r  S t a n d a r d  O i l  
Company o f  C a l i f o r n i a  i n  i t s  A l a s k a  D i v i s i o n .  I  am r e s p o n s i b l e  
f o r  th e  s a l e  o f  i t s  p r o d u c t s  t h r o u g h o u t  th e  s t a t e  o f  A l a s k a .  I  
a p p r e c i a t e  th e  o p p o r t u n i t y  t o  p r e s e n t  my company 's  v iew s  on t h i s  
l e g i s l a t i o n ,  a f t e r  which I w i l l  t r y  t c  answe r  any q u e s t i o n s  you  
may h a v e .  As I  u n d e r s t a n d  i t ,  t h e  i n t e n t  o f  t h i s  l e g i s l a t i o n  i s  
t o  g u a r a n t e e  s e r v i c e  s t a t i o n  d e a l e r s  f a i r  and e q u i t a b l e  t r e a tm e n t  
by t h e i r  p e t r o l e u m  s u p p l i e r s .  In  my o p i n i o n ,  h ow e v e r ,  S e n a te  B i l l  
438 wou ld  n o t  do t h a t .  In  some i n s t a n c e s ,  i t  wou ld  m e r e l y  d u p l i ­
c a t e  e x i s t i n g  s t a t e  and f e d e r a l  l aw .  In  o t h e r s ,  i t  wou ld  m e r e l y  
p r o v i d e  a s h i e l d  f o r  i n e f f e c t i v e  d e a l e r s  and wou ld  be t o  th e  
d e t r im e n t  o f  consume rs  and good d e a l e r s  a l i k e .  At th e  o n s e t ,  we 
b e l i e v e  a d d i t i o n a l  l e g i s l a t i o n  t o  p r o t e c t  t h e  s e r v i c e  s t a t i o n  
d e a l e r s  i s  u n n e c e s s a r y .  F u r t h e rm o r e ,  we b e l i e v e  th e  im p o r t a n c e  
o f  an e f f i c i e n t  and s u c c e s s f u l  in d ep end en t  d e a l e r  o r g a n i s a t i o n  
c anno t  be o v e r - e m p h a s i z e d .  I t  i s  t h r o u g h  such in d ep end en t  d e a l e r s  
t h a t  th e  v a s t  m a j o r i t y  o f  s e r v i c e  s t a t i o n  s a l e s  a r e  made.

I n  th e  s t a t e  o f  A l a s k a ,  S t a n d a r d  O i l  Company o f  C a l i f o r n i a  s u p p l i e s  
p r o d u c t s  t o  42 c o n v e n t i o n a l  d e a l e r  s t a t i o n s ,  a l l  o f  which a r e  
o p e r a t e d  by in d ep end en t  b u s in e s sm en .  We p r o v i d e ,  a t  o u r  e x p e n s e ,  
a l l  th e  m a r k e t i n g  r e s e a r c h ,  s i t e  l o c a t i o n ,  l a n d  a c q u i s i t i o n ,  
f a c i l i t y  c o n s t r u c t i o n ,  f i x e d  equ ipm en t ,  t a n k a g e ,  and s i g n s .  We 
th en  l e a s e  th e  c om p le t e  f a c i l i t y  and s i t e  t o  a d e a l e r ,  w i t h  th e

I
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d e a l e r  b e i n g  r e s p o n s i b l e  o n l y  for su c h t h i n g s  as o p e r a t i n g  too ls , 

m o v e a b l e  e q u i p m e n t ,  ancj i n v e n t o r y .  T h e r e  is no " F r a n c h i s e  Fee" 

for the d e a l e r  to p a y  S t a n d a r d .  This a r r a n g e m e n t  a f f o r d s  the 

d e a l e r  e n t r y  into the s e r v i c e  s t a t i o n  b u s i n e s s  at a c o m p a r a t i v e l y  

m o d e s t  i n i t i a l  i n v e s t m e n t ;  in m o s t  i n s t a n c e s ,  b e t w e e n  $ 1 5 , 0 0 0  

an d $ 2 5 , 0 0 0 .  O n the o t h e r  h an d,  in r e c e n t  y e a r s ,  o u r  a v e r a g e  

i n v e s t m e n t  for a n e w  s e r v i c e  s t a t i o n  has b e e n  a p p r o x i m a t e l y  

$5 0 0 , 0 0 0 ,  i n c l u d i n g  real p r o p e r t y  a n d  f a c i l i t i e s .

O u r  e n o r m o u s  i n v e s t m e n t  and our c o m p l e t e  m a r k e t i n g  r e l i a n c e  u p o n  

the s e r v i c e  s t a t i o n  d e a l e r  d e m o n s t r a t e  a v e r y  f u n d a m e n t a l  p o i n t  

a b o u t  us a n d  C h e v r o n  d e a l e r s - - w e  n e e d  ea c h ot her , and we m u s t  

a s s u r e  the d e a l e r  a r e a s o n a b l e  o p p o r t u n i t y  for s u c c e s s  if we  are  

b o t h  to p ro fit .

O u r forms o f  d e a l e r  s u p p l y  c o n t r a c t  an d d e a l e r  l e a s e  ar e  a v a i l­

abl e to the c o m m i t t e e  if it w i s h e s  to see them. W e  t h i n k  tha t 

t h es e a g r e e m e n t s  t e s t i f y  to our go od  f ait h in p r o v i d i n g  to 

C h e v r o n  D e a l e r s  on  c o m m e r i c a l l y  fair t er ms  a v e r y  v a l u a b l e  p l a c e  

of b u s i n e s s  in w h i c h  the  d e a l e r  has a r e a s o n a b l e  o p p o r t u n i t y  to 

m a k e  a g o o d  living. T h e s e  a g r e e m e n t s  are for a fi v e y e a r  term, 

and, a f t e r  a b r i e f  init ial  trial p e r i o d ,  t h e y  can  be t e r m i n a t e d  

by us d u r i n g  the t e r m  o n l y  for g o o d  ca u se . O u r  r e l a t i o n s h i p  w i t h  

d e a l e r s  is b o t h  fair  a n d  r e a s o n a b l e  and  is f o u n d e d  u p o n  the m u t u a l  

i n t e r e s t  of  both p a r t i e s .  Fr o m the v e r y  b e g i n n i n g  we h a v e  b e e n  

a w a r e  of the a n t i t r u s t  laws that g o v e r n  o u r  r e l a t i o n s h i p  w i t h  C h e v r o n  

De al ers . A c c o r d i n g l y ,  C h e v r o n  D e a l e r s  are e n t i r e l y  free to p r i c e



t h e i r  p r o d u c t s  an d s e r v i c e s  and  to p u r c h a s e  al s o f r o m  o t h e r  

s u p p l i e r s  as t h e y  m a y  d e c i d e .  In o t h e r  w o r d s ,  we r e c o g n i z e  and 

r e s p e c t  the d e a l e r  as an  i n d e p e n d e n t  b u s i n e s s m a n .  If w e  w e r e  to 

c h a n g e  our  p o l i c y  and  s e e k  i m p r o p e r l y  to c o n t r o l  a d e a l e r ' s  p r i c­

ing or p u r c h a s i n g  d i s c r e t i o n ,  we  w o u l d  s u r e l y  b e  s u b j e c t  to the 

f o r m i d a b l e  s a n c t i o n s  of the a n t i t r u s t  laws, i n c l u d i n g  t r e b l e  

d a m a g e s .  W e t h e r e f o r e  b e l i e v e  that  the c o m m e r c i a l  i n t e r e s t s  

of s u p p l i e r s  a n d  the d e a l e r s  w h o  se l l t h e i r  p r o d u c t s  are m u t u a l  

in t e r e s t s .  T h e s e  i n t e r e s t s ,  t o g e t h e r  w i t h  th e s e v e r e  s a n c t i o n s  

o f th e e x i s t i n g  a n t i t r u s t  laws, are, we b e l i e v e ,  e n t i r e l y  

a d e q u a t e  to p r o t e c t  s e r v i c e  s t a t i o n  d e a l e r s  and  h e n c e  no f u r t h e r  

l e g i s l a t i o n  is n e c e s s a r y .

We  a c k n o w l e d g e  that S.B. 438 w a s  a m e n d e d  in the C o m m e r c e  

C o m m i t t e e  to r e m o v e  s e v e r a l  u n d e s i r a b l e  and  u n r e s p o n s i b l e  p r o ­

vi s i o n s ;  h o w e v e r ,  che v e r y  fact that it c o me s to th i s b o d y  on 

the s t r e n g t h  of o n l y  o ne  a f f i r m a t i v e  v o te , i n d i c a t e s  that m a n y  

p r o b l e m s  r e m a i n  i n t a c t  in the l e g i s l a t i o n  b e f o r e  you. W i t h  

y o u r  p e r m i s s i o n ,  I w i l l  h i g h l i g h t  t h es e p r o b l e m  areas:

1. S e c t i o n  4 5 . 5 0 . 8 1 0 (a)(4)

T h i s  s e c t i o n  w o u l d  p r o h i b i t  us from r e q u i r i n g  C h e v r o n  D e a l e r s  

to bu y  an y  q u a n t i t y  of our  p r o d u c t s  u n l e s s  w e  p r o v e d  that su ch  

p u r c h a s e  o b l i g a t i o n s  a r e  " r e a s o n a b l y  n e c e s s a r y  for l a w f u l  p u r ­

po s e s  j u s t i f i e d  o n  b u s i n e s s  g r o u n d s  and do not s u b s t a n t i a l l y  

a f f e c t  c o m p e t i t i o n . "



T h i s  p r o v i s i o n  is u n n e c e s s a r y  s i nc e the a n t i t r u s t  laws, i n c l u d i n g  

A l a s k a ' s  a n t i t r u s t  s t a t u t e s  as w e l l  as the  Fe d e r a l  C l a y t o n  A ct  

a n d  S h e r m a n  A c t  p r o v i d e  a m p l e  p r o t e c t i o n  to d e a l e r s ,  i n c l u d i n g  

t r e b l e  d a m a g e  p r o v i s i o n s b y  f o r b i d d i n g  a n y  a g r e e m e n t s  w h i c h  

w o u l d  r e q u i r e  t h e m  to b u y  all or s u b s t a n t i a l l y  all o f t h e i r  

i n v e n t o r y  r e q u i r e m e n t s  f r o m  a p a r t i c u l a r  s u p p l i e r .  A c c o r d i n g l y  

a C h e v r o n  D e a l e r  is m e r e l y  r e q u i r e d  b y  c o n t r a c t  to b u y  fr om  us 

o n l y  s u c h  q u a n t i t i e s  of ou r p r o d u c t s  as m a y  be n e c e s s a r y  to 

s a t i s f y  c u s t o m e r  d e m a n d  for ou r  p r o d u c t s  at his  s t a t i o n .  He 

m a y  a l s o  h a n d l e  any c o m p e t i t i v e  p r o d u c t s  that he des ir e s.

Indeed, w e  f i n d  th a t m o s t  o f  our  d e a l e r s  do in fact c h o o s e  to 

h a n d l e  s u b s t a n t i a l  q u a n t i t i e s  of c o m p e t i t i v e  p e t r o l e u m  p r o d u c t s  

an d tir es , b a t t e r i e s  a n d  a c c e s s o r i e s .

In a d d i t i o n ,  th is  s e c t i o n  is w h o l l y  i m p r a c t i c a l  b e c a u - e  o f  the 

u n c e r t a i n t y  of the l a n g u a g e  m e a s u r i n g  the l e g a l i t y  o f  the p u r ­

c h a s i n g  o b l i g a t i o n .  W h e n  are su c h o b l i g a t i o n s  " r e a s o n a b l y  

n e c e s s a r y  for l aw f u l  p u r p o s e s  j u s t i f i e d  on b u s i n e s s  g r o u n d s ? "

A n d  w h e n  do t h e y  not " s u b s t a n t i a l l y  a f f e c t  c o m p e t i t i o n ? "  T he  

b i l l  g i v e s  no g u i d a n c e  on  this. E v e n  e n t i r e l y  r e a s o n a b l e  and 

o t h e r w i s e  l a w f u l  p u r c h a s e  o b l i g a t i o n s  m a y  a f f e c t  c o m p e t i t i o n  as 

a n y  a g g r e g a t i o n  of s a l es  or p u r c h a s e s  w o u l d ,  w i t h o u t  in a n y  w a y  

l e s s e n i n g  or i m p a i r i n g  c o m p e t i t i o n .  S u p p l i e r s  c a n n o t  be e x p e c t e d  

to m a k e  the v e r y  s u b s t a n t i a l  i n v e s t m e n t s  r e q u i r e d  for m o d e r n  

s e r v i c e  s t a t i o n s  if t h e y  do not h a v e  r e a s o n a b l e  a s s u r a n c e  t ha t 

t h e i r  p r o d u c t s  will  be at l e a st  o f f e r e d  for s a l e  at su ch  

s t a t i o n s .

A l s o ,  d e p e n d i n g  u p o n  a c o u r t ' s  i n t e r p r e t a t i o n  of the w o r d i n g  

in this s e c t i o n ,  it ma y  be in c o n f l i c t  w i t h  c u r r e n t  S t a t e’ a n d  ‘



F e d e r a l  T r a d e m a r k  laws. If th i s s e c t i o n  w e r e  to a l l o w  g a s o l i n e  

p u r c h a s e d  by t h e d e a l e r  f r o m  a n o t h e r  s u p p l i e r  to be so l d t h r o u g h  

p u m p s  m a r k e d  w i t h  S t a n d a r d ' s  b r a n d s ,  t h e n  it a p p e a r s  o b v i o u s  to 

us th a t it is in v i o l a t i o n  of  a p p l i c a b l e  t r a d e m a r k  laws.

T h i s  w o u l d  o b v i o u s l y  p r o v i d e  a g r e a t  d i s s e r v i c e  to c o n s u m e r s  

w h o  t h i n k  t h e y  are b u y i n g  S t a n d a r d ' s  . r e l u c t s  w h en , in fact, 

t h e y  m a y  be  s o l d  s o m e o n e  e l s e ' s  p r o d u c t  of l e s s e r  q u a l i t y  an d 

p e r f o r m a n c e  c h a r a c t e r i s t i c s .  I th* the D e p a r t m e n t  of W e i g h t s  

and M e a s u r e s  w o u l d  t a k e  a d i m  v i e w  of t h a t  s i t ua t io n.

1. S e c t i o n  4 5 . 5 0 . 8 1 0 ( b )

O u r  C h e v r o n  d e a l e r  c o n t r a c t s  n o w  p r o v i d e  tha t the d e a l e r  m u s t  

b e  g i v e n  n o t i c e  of d e f a u l t  a n d  10 d a y s  w i t h i n  w h i c h  to cu re  the 

d e f a u l t  a n d t h e r e b y  a v o i d  t e r m i n a t i o n  in m o s t  s i t u a t i o n s .  T h a t  

is a m p l e  time. T h i s  s e c t i o n  w o u l d  r e q u i r e  that a r e f i n e r  or 

d i s t r i b u t o r  g i v e  45 d ay s n o t i c e  p r i o r  to t e r m i n a t i n g  or f a i l i n g  

to r e n e w  a f r a n c h i s e  e x c e p t  w h e r e  s u c h  t e r m i n a t i o n  of f ai lu re  

to r e n e w  is due  to the v o l u n t a r y  a b a n d o n m e n t  of the s t a t i o n  by 

t h e d e a l e r ;  or w h e r e  the d e a l e r  is c o n v i c t e d  of a felon y.  T h i s  

r e q u i r e m e n t  is not n e e d e d  for the p r o t e c t i o n  of the d e a l e r  a n d  

is c o m m e r c i a l l y  u n f a i r  an d  i m p r a c t i c a b l e .

Bu t  t h e  45 d a y s  p r i o r  n o t i c e  is u n r e a l i s t i c a l l y  long in m a n y  

s i t u a t i o n s  o t h e r  t ha n t h o s e  two r e c o g n i z e d  in the bill. C o n s i d e r  

fo r i n s t a n c e  the c a s e  of a d e a l e r  e n g a g e d  in f r a u d u l e n t  and 

d e c e p t i v e  s al es  p r a c t i c e s  a g a i n s t  the m o t o r i n g  p u bl ic . In this 

e x a m p l e ,  t h e r e  is n o r m a l l y  a m p l e  e v i d e n c e  of r e p e a t e d  il l e g a l  

p r a c t i c e s  su ch  as the d e l i b e r a t e  d a m a g i n g  of t i r es  a n d / o r  fan 

be lts . P r o m p t  t e r m i n a t i o n  w a s  n e c e s s a r y  in a n o t h e r  s i t u a t i o n ,  as



a r e s u l t  of a fire c a u s e d  b y the d e a l e r ' s  i m p r o p e r  u se  of  a 

w e l d i n g  t o r c h  in v i o l a t i o n  of  c i t y  o r d i n a n c e s  a n d  c o n t r a r y  to 

ou r  i n s t r u c t i o n s  a g a i n s t  the p r a c t i c e .  O b v i o u s l y  to p e r m i t  s u c h  

s i t u a t i o n s  to c o n t i n u e  for a m i n i m u m  of 45 days  w o u l d  be to the 

d e t r i m e n t  o f  c o n s u m e r s  and  g o o d  d e a l e r s  alike.

In a d d i t i o n  to that k i n d  of  i l l e g a l  c o n d u c t  b y  the d e a l e r ,  t h e r e  

ar e  n u m e r o u s  o t h e r  s i t u a t i o n s  in w h i c h  45 days p r i o r  n o t i c e  

w o u l d  be  w h o l l y  u n r e a l i s t i c .  For e x a m pl e:  (a) T h e  D e a l e r ' s

d e a t h  or m e n t a l  or p h y s i c a l  i n c a p a c i t y  to o p e r a t e  the s t a t i o n ,

{b) r e f u s a l  by the d e a l e r  to p a y  d e bt s o w e d  to his s u p p l i e r  or 

the d e a l e r ' s  b a n k r u p t c y  or i n s o l v e n c y ,  an d (c) a b r e a c h  o f a c o n­

tract  or f r a n c h i s e  w h i c h  c a n n o t  be cured.

A n y  of t h e s e  c a s e s  w o u l d  p r e v e n t  us from  r e g a i n i n g  p o s s e s s i o n  of 

o u r  i n v e s t m e n t  for 45 days  and w o u l d  to that  e x t e n t  a r b i t r a r i l y  

d e p r i v e  us of our  p r o p e r t y  and w o u l d  r e q u i r e  e n o r m o u s  e f f o r t s  

by a n e w  d e a l e r  to r e b u i l d  the b u s i n e s s  that  has b e e t n e e d l e s s l y  

i m p a i r e d  by  p r o l o n g e d  n e g l e c t  or id len es s.

3. S e c t i o n  4 5 . 5 0 . 8 1 0  (c)

T h i s  s e c t i o n  deals w i t h  the c a u s e s  for t e r m i n a t i o n  and p r o v i d e s  

th at  no r e f i n e r  or d i s t r i b u t o r  m a y  t e r m i n a t e ,  c a n c e l ,  or fail 

to r e n e w  a d e a l e r  l e a se  w i t h o u t  g o o d  c aus e w h i c h  is d e f i n e d  as 

i n c l u d i n g :  "T he  f a i l u r e  of a f r a n c h i s e e  to c o m p l y  w i t h  the

l aw f u l  m a t e r i a l  p r o v i s i o n s  of a f r a n c h i s e  b e t w e e n  d i s t r i b u t o r  or 

r e f i n e r  and the f r a n c h i s e e / d e a l e r . . . "

-6 -
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What provisions in dealer agreements w o u l d  meet these criteria 

is a specul a t i v e  matter at best; and different  courts or 

juries may be ex pected to have c o n f l i c t i n g  views of the s a m e  

Contr a c t u a l  provisions. Thus, a p a r t i c u l a r  term or condition 

in the lease or supply contract m a y  or m a y  not be enforceable 

based upon the i n t e r p r e t a t i o n  of a judge or jury w i thout experience  

in such commerce. Moreover, this bill w o u l d  give a judge or jury 

no instructive guidance for making the required deter minations.

We u n d e r s t a n d  that some service station dealers are supplied

p e t r o l e u m  products pursuant only to oral agreements; others, 

like our Chevro n dealers, are supplied under quite detai led 

w r i t t e n  agreements designed to clarify the contin u i n g  business 

re lationshi p for the benefit of both parties. However, in 

a d d i t i o n  to the fundamental obligations to sell, to buy 

and to pay for products, there are other c o m m e r c i a l l y  important 

provisions such as those relating to the m a i n t e n a n c e  of a very 

expensive station. Are these to be deemed non -material by a judge

or jury unfamiliar  with service station business  practi ces?

And, while the bill provides for some specific situations to be 

c o n s t r u e d  as good cause for termination, cancellation, or non-renewal, 

it fails to recognize many others, such as:

--a dealer's death or mental or phys ical incapacity 

to operate the station;

--refusal by the dealer to pay debts owed to his 

s u p p l i e r ;

- 7 -
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--adulteration, commingling, m i s l a b e l i n g  or m i s b r a n d i n g  

g a s o l i n e ;

--trademark violation;

-••repeated consumer compla i n t s  concerning the dealers; 

and

--the supplier's d e c i s i o n  to m a t e r i a l l y  alter the 

facilities to m e e t  c h a n ging con su m e r  needs.

Furthermore, it is u n c l e a r  w h e t h e r  the r e r m i r e m e n c  to give the 

fr a n c h i s e e  a r ea sonable o p p o r t u n i t y  to cure a default is a p p l i­

cable only w h e r e  the breach is curable, such as the failure to 

pay for goods delivered. Surely, for example, where a dealer 

is convicted or fraudulent or d e c e p t i v e  sales practices, or 

becomes bankrupt or abandons the station, the default is e s s e n­

tially non-curable.

Moreover, subp.irt (4) would, in effect, require that the terms 

of our agreemei ts be e s s e n t i a l l y  the same as those offered 

other dealers :n similar retail outlets. Surely, there is no 

sound basis foi requiring every f r a n c hise agreemen t to be the 

same as that offe red to every f ranchise dealer. The term 

"similar" is u n d e f i n e d  and like other terms in the bill would 

be subject to v lrying and c o n f l i c t i n g  interpretations.

Rental terms va:*y from dealer to d ealer quite properly; there 

arc differing t ’pes and sizes of service stations and differing 

locations. Alsw, w h e n  we lease station sites from property 

owners, they require differi ng g round rents. In addition, 

there are differences in the costs incurred in supplying 

produ c t s  to various dealers.



4. S e c t i o n  45.50.810 (d)

This s e ction  provides that no refiner or d i s t r i b u t o r  may charge 

different prices to d e a l e r s  unless they are b a s e d  upon the q u a n t i t y  

p u r c h a s e d  or t r a n s p o r t a t i o n  costs. Such a p r o v i s i o n  is p l a i n l y  

a n t i c o m p e t i t i v e .

The Federal ’’lobinson-Patman Act does not forbid all price 

d iffer e n c e s  b e t w e e n  .customers, but only those that threaten 

substantial a n t i c o m p e t i t i v e  effects. Moreover, in order to 

avoid the a n t i c o m p e t i t i v e  effects of rigid price uniformity, the 

Federal statute provides that a lower price given to one customer, 

but not to others, is lawful if g r a nted "in good faith to meet an 

equally low price of a c o m p e t i t o r "  (15 USC S 13(a)(b)). The purpos 

of this p r o v i s i o n  in the Federal statute was to give a supp lier suf 

ficient f lexibility  to resp ond to differing c o m p e t i t i v e  conditions, 

when and where  they occur. For example, a gasoline price w a r  may 

break out in one city w ithin the State but not elsewhere. To a s­

sist' its dealers to remain compet i t i v e  in the area of the price 

war, Standard under present law wou ld be able to lower its price 

to them without lowering it Statewide. If such a price r e d u c t i o n  

had to be extended Statewide, it proba b l y  w o u l d  not be made at all. 

This feature of the bill would provide a strong upward pressure 

on pricing to the detrimen t of c o m p e t i t i o n  and the motorin g public.

Thus, this p r o v ision is . n t i c o m p e t i t i v e  since it u nduly limits 

the ve ry price c o m p e t i t i o n  that is the principal goal of both 

the A l a s k a n  and Federal antitrust legislation.



C o n s i d e r  also the not u n c o m m o n  s i t u at ion in A la ska w h e r e  a 

jrvice s t a t i o n  dealer h i m s e l f  has made the Investment in the 

station. That investment will n o r m a l l y  induce suppliers to 

offer an investment allowa nce on g a s oline to reflect the fact 

that the dealer and not the supplier in this instance is f u r­

nis h i n g  the station. In these circumstances, a competing 

supplier, such as Standard, should be able to respond to this 

c o m p e t i t i v e  s i t u at ion by offering a compar able allowance to 

o b t a i n  or retain this d e a l e r’s business. But here too, if the 

same pr ice must be offered to all dealers throughout the State, 

regard less of the commercial circumstances, it is probable that 

such an a l l o w ance for the dealer's investment w o u l d  not be 

offered. Again, the result of this s e ction of the bill would 

cl e a r l y  be to reduce c o m p e t i t i o n  and encourage price rigidity.

It would be anomalous for Alaska, having rec ently passed general 

antitrust legislation, now to pass a law w h i c h  w o u l d  encourage 

uniform, rigid price competition.

5* Sect ion 4 5.50.820

In its original  form, this provi s i o n  was o b j ectio nable because 

it p r o v i d e d  that, in some cases, upon t ermination the supplier 

w o u l d  have to c ompensat e the dealer for the "fair m arket value 

of the service, including good will." R ecognizing that there 

is nothing in the nature of good will that is transferrable 

from a d ealer to its supplier or to a successor d e aler w here 

the s t a t i o n  is owned by the supplying company, th> Commerce 

C o m m i t t e e  d e leted the r eference to g o o d  will. In order to



avoid c o n f usion and p o s s i b l e  judicial m isint e r p r e t a t i o n ,  we w o u l d  

r e c o m m e n d  also the d e l e t i o n  of the refe rence to good will in 

Line 25 of Page 4.

But even if that were done this section would still require the 

supplier to c ompensate the dealer for the "fair market v a l u e  of 

the franc hise." While the focus of this p r o v i s i o n  is u p o n  c o m­

pen s a t i o n  for the dealer's inventory and equipment w h e n  p u r c h a s e d  

from the refiner, these items do not appear to limit the supplier' 

o b l i g a t i o n  since they are m e r e l y  "includ ed" in the fair m arket 

v a l u e  of the franchise for which c o m p e n s a t i o n  must be paid. It 

is therefore possible that this broad phrase w o u l d  be held by 

a court to require c o m p e n s a t i o n  for good will, bringing us back 

to face the diff ic u l t i e s  of the origin al language. If there is 

to be legislation on this p o i n t - - a n d  to us it seems u n n e c e s s a r y - - 

we recommend that it be limited to requiring the supplier to 

re p u r c h a s e  m e r c h a n t a b l e  inventory. We should not be required 

to r e p u r c h a s e  equipment since it will be in used c o n d ition  and 

will often be equipment that the outgoi ng dealer didn't need 

and the incoming deale r doesn't want.

6. S e c t i o n  45.50.300

This p r o v i s i o n  would require the refiner to disclose to the 

dealer "Facts which would rea son a b l y  be considere d ma terial 

to the dealer's d e c i s i o n  to enter the franchise." These facts 

shall include but not be limited to v a rious  kinds of data 

d e s c r i b e d  in subparts 1-7. Due to the practical u n c e r t a i n t y



in d e f i n i n g  "facts which woul d r easonably be consid e r e d  m a t e r i a l ^ '  

we r e c o m m e n d  the section be a m ended to state that the refiner must 

disclose to the dealer, "The following facts m a t e r i a l  to a dealer's

d e c i s i o n  to enter into the f ran chise," f o l lowed by a list of such

f a c t s .

7. Section 45.50.840(4)

So as to confine the appli cations of this bill solely to service

stations as d i s t i n g u i s h e d  from w h o l e s a l e  d i s t r i b u t o r s  or jobbers

who sell to other types of c o n s u m e r  accounts and hence might be 

consid e r e d  to operate "retail outlets", we r e c o mmen d that Subpart 

4, defining "dealer" be amended by adding "to the m o t oring public" 

after "gasoline."

In c l o s i n g ,  I would restate that no where else can a dealer o btain 

a h a l t - m i l l i o n  dollar i n c o m e -producing investment w i t h  such m i n i m a l  

r i s k s .  S o  w h e r e  else does the c o n sumer  enjoy the level of a s s u r a n c e  

o f  p r o d u c t  q u a l i t y ,  service, skills, and co mpet i t i v e  pricing, that 

h a v e  been a c h i e v e d  through our system as it is p r e s e ntly operated. 

T h i s  l e g i s l a t i o n  would discourage the investments required to c o n­

s t r u c t  s e r v i c e  stations today. Such an act would be c o u n t e r - p r o d u c­

tive, w o r k i n g  against the common goals of both the c o n sume r and 

d e a l e r .

I hope the views I have expressed will be helpful to you. This 

l e g i s l a t i o n  is unnecessary. I re spec t f u l l y  urge you to c o n sider  our 

views and to reject this bill. If you have any questions, I w o u l d  

be p l e a s e d  to respond.
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C-l as_ amended, both a t t a c h e d  hereto.

D. T. Van Camp

A t t a c h s .



(b) Mo r e f i n e r  or d i s t r i b u t o r  m a y  t erminate, 

cancel or fail to r enew a franchise unless such  refine r 

or d i s t r i b u t o r  furnishes n o t i f i c a t i o n  p u r s u a n t  to this 

s u b s e c t i o n  to the o t h e r  p arty to the franchise. Such 

n o t i f i c a t i o n  shall be in w r i t i n g  a d d r e s s e d  to such other 

party and sent by c e r t ified mail, d e p o s i t e d  in the mail 

no less than 45 days prior to the date on w h i c h  such  f ran­

chise is to be terminated, cancelled or n o t  renewed; p r o­

vided, however, that if in light of the cir cu m s t a n c e s ,  it 

w o u l d  not be reason a b l e  to p r ovi de notice 45 days in a d­

vance of such t e r mi nation, cancel l a t i o n  or failure to 

r enew the r e f i n e r  or dist ri b u t o r  shall p r o v i d e  such notice 

less than 45 days as may be reason a b l e  in the circumstances. 

N o t i f i c a t i o n  shall contain a statement of i n t e n t i o n  to 

terminate, cancel, or decline to renew such franchise, 

t o g e ther wi th the reasons therefor, a nd the date on which 

such termination , cancel l a t i o n  or failure to r enew shall 

take effect.

E X H I B I T  A

A l t e r n a t i v e  1



(c) N o t w i t h s t a n d i n g  the terms of any franchise, 

no r e f i n e r  or d i s t r i b u t o r  shall terminate, cancel or fail 

to r e n e w  a f r a n chise  without good cause, except that a 

r e f i n e r  or distri b u t o r  shall be p e r m i t t e d  to provide in 

the f r a n chi se for the t e r m i n a t i o n  thereof  withou t cause 

d u r i n g  a reason a b l e  trial period, not to e xceed one (1) 

year, w h e r e  the dealer i n v olved has not been  a dealer of 

the r e f i n e r  or d i s t r i b u t o r  for that p e r i o d  of time at the 

p r e m i s e s  d e s c r i b e d  in the franchise.

As use d in this section g o o d  cause shall include 

the following:

(1) The dealer failed to comply with reasonable 

re q u i r e m e n t s  of the franchise agreement;

(2) The dealer failed to act in good faith in 

c a r r y i n g  out the terms of the franchise; or

(3) Other legitimate b u s i n e s s  reasons (except 

that a t e r m i n a t i o n  or c a n c e l l a t i o n  of a f ranchise for the 

pu r p o s e  of e n a bling the r e f i n e r  or d i s t r i b u t o r  to assume

o p e r a t i o n  of the dealer's b u s i n e s s  shall not be considered/
to be a l egi timate business reason unless the d eale r is 

o f fer ed repurc h a s e  at current w h o l e s a l e  prices of all m e r­

chantable Inventory purchased from the refiner or distributor 

and r e p u r c h a s e  at fair m a r k e t  value of all equipment p u r­

chased from the refiner o r  distributor.

E X H I B I T  B

Altern a t i v e  3



S e ction 45-50.820. R E P U R C H A S E  OF GOODS. In the 

event that the r e finer  or d i s t r i b u t o r  t e r m i n a t e s ,  cancels 

or fails to r e n e w  the franchise, such r e f i n e r  or d i s t r i b u t o r  

shall m a k e  o r  cause to be m a d e  a g o o d  f a i t h  o f f e r  to r e p u r­

chase from the dealer, his heirs, suc ce s s o r s  or assigns, at 

the current whole s a l e  prices, any and all m e r c h a n t a b l e  

p r o d u c t s  and m e r c h a n d i s e  w h i c h  are u n d a m a g e d  and unal tered 

from their origin al form, p u r c h a s e d  by the d e a l e r  f r o m  th; 

r e f i n e r  or distributor; provided, that such r e f i n e r  or d i s­

tri b u t o r  shall have the right to apply the p r o c e e d s  a g a i nst 

any e x i s t i n g  indebtedness owed to him by the dealer; and, 

fu r t h e r  p r o v i d e d  that such r epurc h a s e  o b l i g a t i o n  is c o n d i­

tioned upon there b e i n g  no claims or liens by or on b e h a l f  

of o t h e r  parties, i n c l uding creditors and g o v e r n m e n t a l  

agencies, against such produ c t s  and merchandise.

E X H I B I T  C

A lternative  1



S e c t i o n  45-50.820. D I S P O S I T I O N  OF INVENTORY.

Upon any termination, c a n c e l l a t i o n  or f a ilure to renew a 

franchise , the r e finer or d i s t r i b u t o r  shall at the request 

of the dealer, take back any m e r c h a n t a b l e  i nventory from 

the dealer to w h i c h  he has good title free from  any claims 

cr liens of others, w hich was s u p p l i e d  by the r e finer or 

d i s t r i b u t o r  and whic h has not d i m i n i s h e d  s u b s tantially  in 

value and is of similar q u ality as when o r i g i n a l l y  supplied. 

The r e f i n e r  or d is tributor at its o p t i o n  shal l reimbur se the 

d e a l e r  for not less than n inety per cent of the cost p a i d  

by the dealer or shall cancel not less than n i n e t y  per cent 

of any debts owed on account of the inventory.

E X H I B I T  C

A l t e r n a t i v e  2



E X H I B I T  D 

C a l i f o r n i a  (as amended)

N o t w i t h s t a n d i n g  the terms of any fr anch i s e ,  no 

r e f i n e r  or d i s t r i b u t o r  shall te rmin a t e ,  c a n c e l  or refuse 

to r e n e w  any e x i sting f r a n c h i s e  w i thout good cause.

As used in this s e c t i o n  good cause is limited 

to the following:

(a) The d e a l e r  f a i l e d  to comply w i t h  reasonable 

r e q u i r e m e n t s  of the f r a n c h i s e  agreemen t;

(b) The d e a l e r  f a i l e d  to act in g o o d  faith in 

c a r r y i n g  out the terms of the fr anchise; or

(c) O t h e r  l e g i t i m a t e  b u s i n e s s  r e a s o n s  (except 

that a t e r m i n a t i o n  or c a n c e l l a t i o n  of a f r a n c h i s e  for the 

p u r p o s e  of e n a b l i n g  the r e f i n e r  or d i s t r i b u t o r  to assume 

o p e r a t i o n  of the d e a l e r’s b u s i n e s s  shall not b e  considered 

to b e  a l e g i t i m a t e  b u s iness r e a s o n  unless the dealer is 

o f f e r e d  r e p u r c h a s e  at current w h o l e s a l e  p r i c e s  of all m e r­

ch a n t a b l e  inve ntory p u r c h a s e d  f r o m  the r e f i n e r  or d i s t r i b u­

tor a n d  r e p u r c h a s e  at fair m a r k e t  value of a l l  equipment 

p u r c h a s e d  from the r e f iner or distribu tor.
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Mr* C h a i r m a n  and M e m b e r s  of the Committee:

K y  n a m e  is J o h n  Sanders, I 3 ?n D i v i s i o n  Manager for Standard Oil 

C o m p a n y  of C a l i f o r n i a  in its A l a s k a  Division. I fen responsib le 

f o r  t h e  sale of its p r o d u c t s  througho ut the State of Alaska* I 

a p p r e c i a t e  the o p p o r t u n i t y  to p r e s e n t  m y  Company's v i e w s  o n  this 

l e g i s l a t i o n  after w h i c h  I will  try to a nswer any q u e s t i o n s  you 

m a y  have*

As I u n d e r s t a n d  it, the intent of this, propo s e d  l e g i s l a t i o n  is to 

guai'antee servi ce station c3ealors f a i r  and equit able treatme nt by 

t h e i r  p e t r o l e u m  suppliers. I don't think it w o u l d  do that* In 

fact, in my opinion, it w o u l d  m e r e l y  p r o v ide a shield for 

i n e f f e c t i v e  dealers and w ould be to the detriment of consumers 

an d  g o o d  dealers alike. A t  the onset, wc believe that additional 

l e g i s l a t i o n  to p r o t e c t  the s e rvice stati on dealer is unnecessary* 

F u r t h e r m o r e , we b e l i e v e  the impor tance o f  an efficient and sutces 

ful i n d e p e n d e n t  d e a l e r  organisation cannot b e  overemphasised, it 

is t h r o u g h  such independent deale rs that the vast m a j o r i t y  of 

s e r v i c e  S t a t i o n  sales are iaade. In the S tate of Alaska, S t a ndar d 

Oil C o m p a n y  of Calif o r n i a  supplies products to 4.'! conventional 

d e a l e r  s t a t i o n s  plus about 117. car washes, garages, new car 

d e a l e r s h i p s ,  and o t h e r  m iscel l a n e o u s  accounts, all of w h i c h  are 

o p e r a t e d  by inde pendent businessmen. With respect to d ealer 

s t a t i o n s ,  (those b e i n g  the 42 c o nvention al stations) v e  p r e­

sen t l y  p r o v i d e ,  at our expense, all the m a r k e t i n g  research,



*

si t e  location, land a c quisitio n, f a c i lity construction, fixed 

equipment, t a n k a g e  and signs. Wc then lease the c o m p l e t e d  

fa c i l i t y  and tho s i t e  to a d e a l e r  w i t h  the d e a l e r  b e i n g  r e s p o n­

sibl e  o n l y  for s u c h  t h i n g 3 as operating tools, m o v a b l e  equip­

m ent, a n d  inventory, There is no "franc hise fee'* for the d e a l e r  

to p a y  S tandard, T h i s  arrangement affords the d ealer entry  into 

tho s e r v i c e  s t a t i o n  busin e s s  at a comparative ly m o dest  initial 

i n v e s t m e n t ,  in m o s t  instances b e t w e e n  $15-25,000. On the o t h e r  

hand, in recent years, our a v erage investment for a n e w  service 

s t a t i o n  has been a p p r o x i m a t e l y  $500,000 including real p r o p e r t y  

and f a c i l i t i e s .

O u r  e n o r m o u s  i n v e s t m e n t  and cur c omplete m a r k oting  r e l i a n c e  

u p o n  the s e r v i c e  s t a t i o n  dealer d emon s t r a t e  a very fundamental 

p o i n t  about us and C h e v r o n  dealers: Wo n e e d  each o t h e r  and wc

m u s t  a s s u r e  the d e a l e r  a r e a s o n a b l e  o pportunit y for succe ss if 

w e  a r e  b o t h  to succeed.

O u r  forms o f  d e a l e r  s u pply c o n tr act and d e a l e r  lease ore a v a i l­

ab l e  to the c o m m i t t e e  if it w i shes to see them. Wc t h i n k  that  

t h e s e  a g r e e m e n t s  t e s t i f y  to our good faith in provi d i n g  to 

C h e v r o n  h e a l e r s  on c o m m e r c i a l l y  fair terms a Very v a l u a b l e  

p l a c e  of b u s i n e s s  in w h i c h  the d e a l e r  has a r easo nable o p p o r­

t u n i t y  to m a k e  a g o o d  living. These agreements ore for a five 

y e a r  terra and, a f t e r  a brief initial trial period, they can bo 

t e r m i n a t e d  by us d u ri ng the term only for good cause. Our

t
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r e l a t i o n s h i p  w i t h  d e a l e r s  is b o t h  fair and r e a s o n a b l e  a n d  is 

founded u p o n  t h e  m u t u a l  interest o f  both parties. F r o m  the 

v e r y  o n s e t  we h a v e  t>t • n aware of the antitrust laws t h a t  g o v e r n  

our r e l a t i o n s h i p  w i t h  C h e v r o n  Dealers* A c c o r d i n g l y ,  C h e v r o n  

D e a l e r s  a r e  e n t i r e l y  free to p r i c a  their p r o d u c t s  a n d  s e r v i c e s  

a n d  to p u r c h a s e  also from o t h e r  suppliers as they m a y  decide.

In o t h e r  w o r d s ,  w e  r e c o gnize  and respect the d e a l e r  as a n  i n d e­

pe n d e n t  b u s i n e s s m a n .  If we w e r e  to change our p o l i c y  an d sees 

i m p r o p e r l y  to c o n t r o l  a d e a l e r’s p r icing or p u r c h a s i n g  d i s­

cr e t i o n  w o  w o u l d  surely be s u b j e c t  to the foriaiablc s a n c t i o n s  

of the a n t i t r u s t  laws, includi ng treble damages, W e  t h e r efore  

b e l i e v e  t h a t  the commercial interest of suppliers and the deale rs 

w h o  sell t h e i r  products are m utual interests. T h e s e  interests, 

t o g e t h e r  w j t h  the severe, s a n c t i o n s  of the e x i s t i n g  a n t i t r u s t
•

laws, arc we b e l i e v e  entire ly adequate to p r o t e c t  s e rvi ce 

s t a t i o n  d e a l e r s  and hence no further l egisl ation is necessary. 

But, ev en if addition al leg isl a t i o n  were needed, S e n a t e  Bill 

4 3 S w o u l d  be ill advised for the following p r i n c i p a l  reasons:

1. S e c t ion 4 5 , 5 0 . P I 0 ( a ) (0)

Th i s  s e c t i o n  w o u l d  prohibit us from requiring C h e v r o n  D e al ers 

to b u y  any q u a n t i t y  of our p r o d u c t s  u n l e s s  we p r o v e d  that s u c h  

p u r c h a s e  o b ligati ons are " r e a s o n a b l y  n e c e ssary for lawful p u r­

pos e s  j u s t i f i e d  on business grounds and do not s u b s t a n t i a l l y  

a f f e c t  competition".



T h i s  p r o v i s i o n  is u n n e c e s s a r y  since the a n t i t rust laws p r o v i d e  

ample p r o t e c t i o n  to d e alers  b y  f o r b i d d i n g  any a g r e e m e n t s  w h i c h  

•would r e q u i r e  them to buy all o r  s u b s t a n t i a l l y  all o f  t h e i r  

i n v e n t o r y  r e q u i r e m e n t s  f r o m  a p a r t i c u l a r  supplier. A c c o r d i n g l y  

a Che\rron D e a l e r  is m e r e l y  r e q u i r e d  by contract to b u y  f r o m  us 

o n l y  s u c h  q uantit ies of o u r  p r o d u c t s  as m a y  be n e c e s s a r y  to 

s a t i s f y  c u s t o m e r  d e m a n d  for o u r  p r o d u c t s  at his station* He 

m a y  a l s o  h a n d l e  any c o m p e t i t i v e  p r o d u c t s  t h a t  h e  desires.

Indeed* KC find that most of o u r  dealers do in fact c h o o s e  to 

h a n d l e  s u b s t a n t i a l  q u a n t i t i e s  of c o m p e t i t i v e  p e t r o l e u m  p r o d u c t s  

a n d  t ires, b a t t eries and accessories.

In a d d i t ion, this s e c t ion w h o l l y  impractic al b e c a u s e  o f  the 

u n c e r t a i n t y  o f  the l a n g u a g e  m e a s u r i n g  the l e g a l i t y  o f  the p u r­

ch a s i n g  obligation. When are s u c h  o b ligati ons " r e a s o n a b l y  

n e c e s s a r y  for lawful purpose s j u s t i f i e d  on b u s i n e s s  g r o u n d s ? "

A n d  w h e n  do they not " s u b s t a n t i a l l y  affect c o m p e t i t i o n ? "  The 

bill g iv es n o  g u i d a n c e  on this. Even e n t i r e l y  r e a s o n a b l e  and 

o t h e r w i s e  lawful purchase o b l i g a t i o n s  may affect c o m p e t i t i o n  as 

any a g g r e g a t i o n  of sales o r  p u r c h a s e s  would, w i t h o u t  in any w a y  

1 c s s e n i n n or i m p a i r ing competiti on. S u p p li ers c annot be e x p e cted 

to m a k e  the v e r y  substantial i n v e s t m e n t s  r e q u i r e d  for m o d e r n  

s e r v i c e  s t a t i o n s  If they do not have reasonable as s u r a n c e  that, 

t h e i r  p r o d u c t s  will be at least offered for sale at such 

s t a t i o n s .

Also, d e p e n d i n g  upon a c o u r t’s i n t e r p r e t a t i o n  o f  the w o r d i n g  

in this section, it m a y  be in c o n flic t w i t h  c u r r e n t  State and



Fe d e r a l  T r a d e m a r k  Laws. If t h i s  section were to a l l o w  gasoline 

■ p u r c h a s e d  b y  the d e aler f r o m  a n o t h e r  supplier to b e  sold through 

pumps m a r k e d  w i t h  S t a n d a r d’s brands, t h e n  it appears o b v i ous 

to us t h a t  it is in v i o l a t i o n  of applicable t r a d e m a r k  laws. .

T h i s  w o u l d  o b v i o u s l y  p r o v i d e  a great d i s s e r v i c e  to c o n s u m e r s  

w h o  t h i n k  t h e y  arc b u y i n g  S t a n d a r d’s products when, in fact, 

t h e y  m a y  be sold s o m eone  e l s c’s product Of le sser q u a l i t y  and 

p e r f o r m a n c e  charac teristics. I t h i n k  the D e p a r t m e n t  of W e i g h t s  

and M e a s u r e s  w o u l d  take a d i m  v i e w  of that situation.

2. S e c t i o n  4 5 . S O . 810 fd)

T h i s  s e c t i o n  provides that no refiner or d i s t r i b u t o r  m a y  charge 

d i f f e r e n t  p r ices to dealers u n l e s s  t h e y  are based u p o n  the 

q u a n t i t y  p u r c h a s e d  or t r a n s p o r t a t i o n  costs. Such a p r o v i s i o n  * 

is p l a i n l y  a nticompetitive.

T h e  F e d e r a l  R o b i n s o n - P a t m a n  A c t  does not forbid all p r i c e  

d i f f e r e n c e s  between customers, but only those t’.nt t h r e a t e n  

subst a n t i a l  a n t i c o m p e t i t i v e  effects. Moreover, in o r der to 

avoid the a n t i c o m p e t i t i v e  effects of rigid price unifor m i t y ,  

the Federal statute provides that i lower price given to one 

c u s t o m e r ,  but not to Others, is lawful if g r ant ed " i n  good 

faith to m e e t  an equally low p r i c e  of ? competitor" (15 1ISC 

fi 13(a) (b)). T h e  purpose ef this provisi on in the F e d e r a l  

s t atu te w a s  to give a supplier sufficient, f l e x i b i l i t y  to r e s p o n d  

to d i f f e r i n g  c ompetit ive conditions,, when and where they occur, 

For e x a mp le, a gasoline  price war may break out in o n e  city



withil* t h e  S t a t e  bat not elsewhere. To assist its dealers  to 

r e m a i n  c o m p e t i t i v e  Ih the area o f  the p r i c e  war, Standard u n d e r  

p r e s e n t  l a w  w o u l d  be able to lower its pr ice to them w i t h o u t  

l o w e r i n g  it Statewide * If such a p r i c e  r e d u c t i o n  had t o  be

e x t e n d e d  S t a t e w i d e ,  it p r o b a b l y  w o u l d  not be made at all*

T h i s  f e a t u r e  o f  the b i l l  wo uld p r o v i d e  a s t rong upward p r e s s u r e  

o n  p r i c i n g  to the d e t r i m e n t  of c o m p e t i t i o n  and the m o t o r i n g  

p u bli c.

T h u s ,  t h i s  p r o v i s i o n  is a n t i c o m p e t i t i v e  since it u n d u l y  limits 

t he v e r y  p r i c e  c o m p e t i t i o n  that is t h e  principal goal of b o t h  

the A l a s k a n  a n d  F e d e r a l  a n t i t r u s t  legislation.

C o n s i d e r  a l s o  the not u n c ommo n sit uation in Al a s k a  w h e r e  a 

s e r v i c e  s t a t i o n  d ealer  h i m s e l f  has m a d e  the investment in the 

s t a t i o n *  T h a t  investment will n o r m a l l y  induce s u p p liers to 

o f f e r  an investment allowance on gasoline to reflect t h e  fact

t h a t  t h e  dealer and not the s u p p l i e r  in this ini-tanco is f u r n i s h­

ing the station. In these cir cumstances, a compe t i n g  supplier, 

s u c h  as Stan dard, should he able to respond to this c o m p e t i t i v e  

s i t u a t i o n  by o f f er ing a comparable allowance to obtain or retain 

this d e a l e r ’s business. But h e r e  too, if the same price must- 

b e  o f f e r e d  to all dealers throughout the State, r e gardless of 

th e  c o m m e r c i a l  circumstances, it is probab le that such an 

a l l o w a n c e  for the dealer's i nvestment w o u l d  not he offered*

A g a i n ,  t h e  result of this s e c t i o n  of the bill w o u l d  clearl y 

be to r e d u c e  c o m p e t i t i o n  and encourage price r i g i d i t y * It

-6-
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w o u l d  b e  anomalous for Alaska, h a v i n g  recently  p a s s e d  general 

a n t i t r u s t  leg islation, now to pass a law w h i c h  w o u l d  e n c o u r a g e  

u n i f o r m  p r i c i n g  and d i s c o u r a g e  p r i c e  competition.

3. S e c t i o n  4 5.50.810 (a)(3)

T h i s  s e c t i o n  wo uld forb id us to " u n r e a s o n a b l y  d i s a p p r o v e  the 

tr a n s f e r  or a ssignment  of a f r a n c h i s e  by a d e a l e r  to a q u a l ified 

t r a n s f e r e e  or assignee."

T h i s  s e c t i o n  consti tutes a t o t ally u n r e a s o n a b l e  and arbit r a r y  

i n t e r f e r e n c e  w i t h  our pro perty rights. H a v i n g  ma de a $500,000 

investme nt, and in light of a d e a l&r*^ r e l a t i v e l y  small i n v e s t­

me n t  4 it is o n l y  p roper and jus t that we h a v e  the right to 

select a c a n d i d a t e  w h o m  we feel best qualif ied to o p e r a t e  a 

first class service station.

T h e  c o n s u m e r  stands to lose the most from such a provision.' 

t h e  d e a l e r  is permitted to a ssign hi.s lease, there is the in 

o v i t a b l e  q u e s t i o n  of personal m o t i v a t i o n  in making the a s s i g n­

ment. At S t a n d a r d  our m o t i v a t i o n  Is simply to select dealers 

w h o  are best q u a l i f i e d  to m a n a g e  the station and who are 

c o m m i t t e d  to p r o v i d i n g  the s e rvice to which we b e l i e v e  the 

m o t o r i n g  p u b l i c  is entitled.

4, S e c t i o n  45.50.820

T h i s  s e c t i o n  w o u l d  r e q u ire a supplier , upon t e r m i n a t i o n  or 

n o n - r c n e w a i  o f  the franchise, to rep urc h a s e  certain t a n g i b l e  

a s s e t s  from the d e a l e r  and, in c e r t a i n  circumstances, to c o m­

pe n s a t e  t h e  d e a l e r  for "goodwill". V/e at Standard are o p p o s e d
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t o  the p a y m e n t  of any sum of m o n e y  for alleged d e a l e r  goodwill*

T h e r e  is n o t h i n g  in the nature o f  goodwill that is t r a n s f e r a b l e  

front a d e a l e r  to his supplier or to a successor d e a l e r  w h e r e  

the s t a t i o n  is owned by the suppl y i n g  company. If a deale r ' s  

b u s i n e s s  is successful because tho station is well loc ated, and 

has e x c e l l e n t  facilities, that p o r t i o n  of the s u ccess p r o p e r l y  

r e m a i n s  w i t h  the supplier. In this connection, all dealers, 

n e w  o r  old, rece ive the benefit o f  l arge sums of m o n e y  wc have 

spent- on a d v e r t i s i n g  to promote p u b l i c  a cce ptance of o u r  brands 

o f  p r o ducts at our retail outlets. T h e y  also r e c e i v e  the benefit 

o f  tho largo n u mbe r of credit c a r d s  we have S o l i cite d a n d  the 

m i l l i o n s  of dollars in accounts r e c e i v a b l e  wc c a r r y  for the 

d e a l e r s .  These things are in addition to the s e r vice stat ion

c u r r e n t l y  costs us on an average about $500,000 per unit.

L i k e w i s e ,  that p o r t i o n  of the d e a ler's success a t t r i b u t a b l e  

to his personal skills, p e r s o n a l i t y  or the r e l a t i o n s h i p  h e

to us or to a succeeding dealer.

T h u s  it is a m i s n o m e r  to say that the d e p a r t i n g  d e aler h a s  any

f a c i l i t y  itself, which we furnish to the dealer and w h i c h

o f  t h e s e  sources of " g o o d w i l l "  a t t r i b u t a b l e  to the s t a t i o n  

be t r ansferred  by the dealer to us or to his successor.



This s e c t i o n  w o u l d  p r o h i b i t  us f r o m  requiring a d e a l e r  to operate 

his s t a t i o n  for more t h a n  12 c o n s e c u t i v e  h o u r s  per d a y  ci more 

th a n  six d a y s  p e r  week.

It is safe to say that this provisio.i w o u l d  e f f e c t i v e l y  eliminate 

g a s o l i n e  a v a i l a b i l i t y  on S u n d a y s  and between the h o u r s  of 10:00 p.m. 

and 6:00 a.m. This w o u l d  be d e t r i m e n t a l  to the c o n s u m e r  and to 

the e c o n o m y  of the State o f  Alaska. Gasoline would bo u n a v a i l a b l e  

for e m e r g e n c y  v e h icles for su ch a gencies as the p o l i c e  department; 

local travelers would be i n c o n v e n i e n c e d  and tourism w o u l d  be 

d i s c o u r a g e d .  A d d i t i o n a l l y *  this provis ion c o m p l e t e l y  disregards 

o p e r a t i n g  hour r e q u i r e m e n t s  i m posed by man y lessors in their 

g r o u n d  leases to us; and while it does seem to r e c o gn ise that 

l o n g e r  h o u r s  m a y  be r e q u i r e d  by the state or the federal g o v e r n­

ment it docs not r e c o g n i s e  that as a condition to c oning permits, 

wo m a y  be required by municipal or borough a u t h o r i t i e s  to provide 

for l o n g e r  hours in c e r t a i n  locations.

6 * S e c t i o n 4S.S0.S10 (a)(5)

T h i s  s e c t i o n  provides that it w o u l d  be a v i o l a t i o n  of law for 

us to sell, rent or offer to pell to a dealer any produ ct or 

S e r v i c e  for more than a "fair and r e a s o n a b l e” price.

T h i s  s e c t i o n  would in effect subject the p r i cing of our service 

st a t i o n  p r o d u c t s  to a kind of p u b l i c  utility control w i t h  the 

c o u r t s  s e r v i n g  as the r e g u l a t o r y  agency. A p a r t  from g o v e r n­

men t a l  p r i c e  control during p e r i o d s  of acute e c o nomic distress,



at w h i c h  t a r e  times c o n t r o l  c o u l d  be v e s t e d  in an a d m i n i s t r a t i v e

a g e n c y  s u c h  as the F e d e r a l  E n e r g y  A dmi nistration,  it is : : i t h e r

d e s i r a b l e  n o r  n e c e s s a r y ' t o  s u p p l a n t  o rdin a r y  m a r k e t  Forces as

p r o p e r  r e g u l a t o r s  of p r i c e s  a n d  rents. C o m p e t i t i o n  establ i s h e s

fair m a r k e t  prices w h i c h  b a l a n c e  all the effects o f  supply,

d e m a n d  a n d  n e c e s s a r y  r et urn on capital. On the o t h e r  hand, w h e n

p r i c e s  are fixed at levels d i f f e r e n t  from those e s t a b l i s h e d

by t h e  f a i r  market this b a l a n c e  is inevitably upset  a n d  economic
»

d i s l o c a t i o n s  result, all to t h e  public 's disad vantage.

7. S e c t i o n  45.50.810 falflOl
.  . . . . . . .  • —  o — « _ i  I . II I

U n d e r  this section it w o u l d  b e  a v i o l ation for a s u p p l i e r  to 

fail to deal  w i t h  a dejder in "good faith". That p h r a s e  is so 

v a g u e  and g e neralized  that it w o u l d  be impossible to a d m i n i s t e r  

or c omply with* N o  s t a n dards are stated as to h o w  good faith 

is to be m e a s u red. Ive expect that every d i f f e r e n c e  o f  opinion 

or c o m m e r c i a l  judgment w o u l d  b e c o m e  a contro v e r s y  o v e r  good 

faith. S u c h  a p r o v i s i o n  would  ine scapably p r o v o k e  endless 

d i s p u t e  and litigation.

8. Rection 45.50,810 (b)

T h i s  s e c t i o n  would require that a refiner o r - d i s t r i b u t o r  give 

90 days n o t i c e  prior to t e r m i n a t i n g  or failing to renew a 

f r a n c h i s e  e xcept where such t e r m i n a t i o n  of failure to r e n e w  

is due to the v o l u n t a r y  a bandon ment of the station by the 

dealer; or w h e r e  the dealer is convicted of an i n d i c t a b l e  off ense



d i r e c t l y  r e lated to the business. T h i s  r e q u i r e m e n t  is not needed 

for t h e  p r o t e c t i o n  off the franchise and is c o m m e r c i a l l y  un fair 

and imprac t i c a b l e .  Notice of i n t e n t i o n  to t e r m ina te for b r e a c h  

of c o n t r a c t  s h o u l d  gener ally a f f o r d  the d e a l e r  a n  adequate: 

o p p o r t u n i t y  to cure the breach and avoid termination, as our 

C h e v r o n  d e a l e r  c o n t racts provide.

But the 90 days p r i o r  notice is u n r e a l 1 s t iealiy long in m a n y  

s i t u a t i o n s  other t h a n  those two recognized in the b i l l .  C o n si der 

for i n s t a n c e  tho case of a d ealer engag ed in fraudulent and 

d e c e p t i v e  s ales practices against the motoring public . In this 

example, t h o r e  iy n o r mally  ample e v i d e n c e  o f  repeated illegal 

p r a c t i c e s  s u c h  as the deliberat e d a m a g i n g  of tires a n d / o r  fan
•

belts. P r o m p t  t ermination was n e c e s s a r y  in another sit ua t i o n ,  

w e  r e c e n t l y  found, as a result of a fire caused b y  the d e a l e r’s 

i m p r o p e r  use of a welding torch in v i o l ation o F c i t y  o r d i n a n c e s  

and c o n t r a r y  to our instructions against the practice. O b v i o u s l y  

to p e r m i t  such s ituations to c o n t i n u e  for a m i n i m u m  o £  90 days 

w o u l d  b e  to t h e  detrim ent of c o n s umer s and good d e a l e r s  alike.

In a d d i t i o n  to ch.v kind of illegal conduct b y  tho dealor, t h e r e  

a r e  n u m e r o u s  other . ituations in w h i c h  90 days p r i o r  n o t i c e  

w o u l d  bo w h o l l y  unrealistic, for example: (a) T h o  D e a l e r’s

d e a t h  or m e n t a l  or physical i n c a p a c i t y  to operate the s t a t i o n  

and (b) r e f u s a l  by the dealer to p a y  debt s owed to his s u p p l i e r  

or t h e  d e a l e r’s b ankrupt cy or insolvency.



A n y  o f  those cases w ould prevent us from regaining possession, 

o f  o u r  i n v e s t m e n t  for 90 days and w o u l d  to that extent  a r b i t r a r i l y  

d e p r i v e  u s  o f  our p r o p e r t y  and -would r e quire enormous ef; its 

by a n e w  d e a l e r  to rebuild the b u s i n e s s  that has b e e n  n e e d l e s s l y  

i m p a i r e d  b y  p r o l o n g e d  n e gl ect or idleness.

9. Section -15.50.810 fc)

T h i s  s e c t i o n  deals w i t h  the c a u s e s  for t e rm ination a nd p r o vides 

t h a t  n o  r e f i n e r  or d i s t r i b u t o r  m a y  terminate, cancel, o r  fail 

to r e n e w  a d e a l e r  lease w i t h o u t  g o o d  cause wh ich is d e f i n e d  as 

i n c l u d i n g :  "The failure of a f r a n c h i s e e  to comply w i t h  the

l a w f u l  m a t eria l provisions of a fra nchise b e t w e e n  d i s t r i b u t o r  

or r e f i n e r  and the f r a n c h i s e e / d e a l e r . . . "

K L a t  p r o v i s i o n s  in d e a l e r  a g r e e m e n t s  w o u l d  m e e t  t h e s e  criteria 

is a s p e c u l a t i v e  ma tter at best; end different courts or 

j u r i e s  m a y  be expected to have c o n f l i c t i n g  v i e w s  of the same 

c o n t r a c t u a l  provisions.. Thus, a p a r t i c u l a r  t e r m  or c o n d i t i o n  

ip. t h e  l e a s e  or supply contract m a y  or m a y  not he e nfor c e a b l e  

b a s e d  u p o n  the inte rpretation of a j u d g e  or jury witho ut experience 

in sucli commerce. Moreover, this bill would give a ju dge or jury 

no i n s t r u c t i v e  guid ance for m a k i n g  the required determinations.

Vie u n d e r s t a n d  that some service s t a tion d e a l e r s  are sup plied 

p e t r o l e u m  p r o d u c t s  pursuant o n l y  to oral agreements; others, 

liko o u r  C h e v r o n  dealers, arc s u p p lied u n d e r  qu ite d e t ailed 

w r i t t e n  a g r e e m e n t s  designed to c l a r i f y  the c o n t i n u i n g  bus iness 

r e l a t i o n s h i p  for the benefit o f  b o t h  parties. However, in 

a d d i t i o n  to the fundamental o b l i g a t i o n s  to sell, to buy and
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to p a y  for prod u c t s ,  triers are o t h e r  c o mmerciall y important 

p r o v i s i o n s  sue! is those relating to the m a i n t e n a n c e  of a very

e x p e n s i v e  station. A t g  these to be d eemed non-raaterial b, a judge

or j u r y  u n f a m i l i a r  w i t h  service s t at ion business practices?

A n d ,  w h i l e  the bill provides for seme sp eci f i c  situations to be 

c o n s t r u e d  as g o o d  cause for termination, c a n c e l l a t i o n  or non-renewa l, 

it f a i l s  t o  re cognize m a n y  others, such as:

  a de aler's death or m e n t a l  or physical i ncapacit y

to operate the station;

re f u s a l  by the dca^ .• to pay debts owed to hisr ~  ~

supplier;
r

*•-” adulteration, c o m m i n g l i n g , m i s l a b e l i n g  or misbra nding 

f.asol inc;

—  t r a d e m a r k  violation;

» ”■ re p e a t e d  c o n sumer compla ints c oncern ing the dealers; 

a n d

—  the supplier*s d e c i s i o n  to m a t e r i a l l y  a l t e r  the 

f acilities to meet changing c o n s u m e r  needs.

F u r t h e r m o r e ,  it jr. u n c l e a r  w h e t h e r  the requirement  to give the 

f r a n c h i s e e  a reason able o pportunit y to cure a default is a p p l i c a b l e  

on l y  w h o r e  the breach is curable, such as the failure to pay for 

goods d e l i v e r e d .  Surely, for example, where a d e a l e r  is c o n v i c t e d  

for f r a u d u l e n t  or deceptive sales practices, or becomes bankrupt 

or a b a n d o n s  the station, the default is e s s e n t i a l l y  non-curable*



M o r e o v e r ,  subpart (A ) would, in effect, require t h a t  the terms 

of o u r  a g r e e m e n t s  be e s s e n t i a l l y  the same 3S those o f f e r e d  

o t h e r  d e a l e r s  in similar retail outlets.

Surely, t h e r e  is no sound basis f o r  requiring e v e r y  fr anchise 

a g r e e m e n t  to be the seme as that o f fered  to every franc h i s e  

dealer. T h e  terra "sirailar” re t a i l  Ot ats does n o t  cure this 

d e f i c i e n c y  since the w o r d  ’’sim i l a r "  is u n d e fined and 3 5he other 

terms in the bill would be s u b j e c t  to v a r y i n g  and c o n f l i c t i n g  

i n t e r p r e t a t i o n s .

R e n t a l  terras vary from d e a l e r  to dealer q uite properly; there 

are d i f f e r i n g  types and sizes of service s t a tions a n d  dif fering 

locations. Also, when we l e a s e  s t a tion sites from p r o p e r t y  

owners, t h e y  require d i f f e r i n g  ground rents. In addition, ther 

are d i f f e r e n c e s  in the costs incurred in supplying p r o ducts to 

v a r i o u s  dealers.

.In c l o s i n g ,  I would restate that in recent years our average 

investment for a n e w  service station has been a p p r o x i m a t e l y  

$500,000. T h i s  figure is p r o b a b l y  typical of the recent 

e x p e n d i t u r e s  ma de by similar suppliers in this industry. V.’hile 

we c a n n o t  speah for others, w e  seriously doubt that we could 

c o n t i n u e  inching these hinds o f  investments not knowing what 

our c o n t r a c t s  would mean, and, in addition, be s u bjec t to the



o t h e r  r e s t r i c t i v e  conditions set forth in this bill, it is 

o i i f i c u l t  to - ore see who w o u l d  m a k e  such investments o r  v.-ho 

w o u l d  m a i n t a i n  the curr ent level of availability f o r  t h e s e  

s e r vices w h i c h  the p ublic has come to expect.

N o w h o r e  else can a dealer o b t a i n  a hal f m i l l i o n  d o l l a r  income 

p i o d u c i n g  business investment w i t h  Such m i n i m a l  ris;?. N o w h e r e  

e l s e  d o c s  the c o n sumer  enjoy the level of a s s u r a n c e  o f  product 

qu a l i t y ,  servi ce shills, c o m p e t i t i v e  pricing, and image 

a c h i e v a b l e  t h r o u g h  our system as it p r e s e n t l y  operates. 

L e g i s l a t i o n  w h i c h  removes the incentives for the inves t m e n t s  

r e q u i r e d  to construct service stations today will p r o v e  to be 

c o u n t e r  p r o d u c t i v e  w o rki ng against the common goals of b o t h  the 

c o n s u m e r  and the dealer.

I hope t h e  Views 1 have expresse d will be helpful to you. I 

r e s p e c t f u l l y  u r g e  you to c o n s i d e r  them and to r ej ect this bill. 

I j. you h a v e  any questions, I would be pleased to respond.
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IN  T H E  S E N A T E BY T H E  C O M M E R C E  C O M M I T T E E

H O U S E  CS F O R  S E N A T E  B I L L  NO. 438

I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A

N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A B I L L

F o r  an A c t  e n t i t l e d :  "Art Act  r e l a t i n g  to | £ r a n c h i s i n g ' a g r e e m e n t s  i n v o l v i n g

g a s o l i n e  r e f i n e r s ,  d i s t r i b u t o r s  a n d  d e a l e r s ;  and 

p r o v i d i n g  for  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

» S e c t i o n  1. F I N D I N G S  OF  T H E  L E G I S L A T U R E .  T h e  l e g i s l a t u r e  f i n d s  and 

d e c l a r e s  t h a t  s i n c e  th e  d i s t r i b u t i o n  and  sales, t h r o u g h  [ f r a n c h i s e ] a g r e e m e n t s , 

of  g a s o l i n e  in t h e  s t a t e  v i t a l l y  a f f e c t  the e c o n o m y  o f  the state, the p u b l i c  

i n t e r e s t ,  w e l f a r e ,  a n d  t r a n s p o r t a t i o n ,  It is n e c e s s a r y  to d e f i n e  the r e l a­

t i o n s h i p s  a n d  r e s p o n s i b i l i t i e s  o f  the p a r t i e s  to c e r t a i n  a g r e e m e n t s  p e r t a i n -  

l n g  to f r a n c h i s i n g .
* I' *•

Sec. 2. AS 4 5 . 5 0  is a m e n d e d  by a d d i n g  ne w  s e c t i o n s  to read:

A R T I C L E  5. A L A S K A  G A S O L I N E  P R O D U C T S  F R A N C H I S E  ACT.

Sec. 4 5 . 5 0 . 8 0 0 .  D I S C L O S U R E S  TO B E  M A D E  BY D I S T R I B U T O R S  A N D  R E­

FI N E R S  B E F O R E  C O N C L U S I O N  O F  A G R E E M E N T .  B e f o r e  e n t r y  i n t o  a f r a n c h i s e  

a g r e e m e n t ,  a r e f i n e r  or d i s t r i b u t o r  s h a l l  d i s c l o s e  to the d e a l e r  f a c t3
jw h i c h  w o u l d  r e a s o n a b l y  be c o n siderc m a t e r i a l  to the d e a l e r ' s  d e c i s i o n

l i m i t e d  t o ,j

(1) o w n e r s h i p  of p r o p e r t y  o f  the r e t a i l  outl e t ;

(2) i f  the r e a l  p r o p e r t y  is not o w n e d  by a r e f i n e r  or d i s­

tr i b u t o r ,  t hen the n a t u r e  o f  the r e l a t i o n s h i p  b e t w e e n  the r e a l  p r o p e r t y  

o w n e r  a n d  th e  r e f i n e r  or d i s t r i b u t o r  a n d  the l e n g t h  o f  the u n d e r l y i n g  

l e a s e  (if a p p l i c a b l e ) ;

to e n t e r  i n t o  t h e f r a n c h i s e .  T h e s e  f acts

(3) the las t k n o w n  a d d r e s s e s  o f  d e a l e r s  o p e r a t i n g  the r e t a i l

- 1 - HCSSB 438
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outlet i’or the last five years;

(**) the gasoline gallonage history, if any, of the station 

for the last five years;

(5) any sales goals or quotas the refiners or distributors 

intend to apply to the station;

(6) the nearest gasoline outlet ov/ned, controlled or operated 

by the r e f iner or di s t r i b u t o r  and any plans the d i s t r ibutor or refiner  

has to open n ew retail outlets within the trade area of the retail 

outlet; and

(7) any plans the refiner or distributor has for the future 

of the subject retail outlet.

Sec. 1*5.50.810. VIOLATIONS. (a) No person shall, directly or 

indirectly, through offices, employees or agents,

(1) require the 'fjra8’rei>i«rejJ'-dealer at the time of entering

r* a •/1"1 —

into the £i^c)al?q§ agreement to j-wn-ra— Ln T 1 r?flH — I’rTTtthTTnr,

jtUil vta< or egfrpppel^whl'<»ls Tfou’M ^re l i e v e  any person fr^n^ liability imposed 

by secs. 800 - 850 of this chapter;

(2) require the dealer to agree to waive Ills right to a jury 

trial or any right of counterclaim he may have;

(3) restrict or inhibit directly or Indirectly the right of 

free a s s o c i a t i o n  for any lawful purpose of the franchisee-dealer;

(l|) except as to the Initial inventory of the franchise, 

require a dealer to purchase or otherwise lease good3 or services of a 

r e f iner or distri b u t o r  or from an appi’oved source of supply unless and 

to the extent that the refiner or distributor satisfies the burden of 

p r o ving that such restricted purchasing agreements are reasonably n e c e s­

sary for lawful purposes justified on business grounds and do not s u b­

stantially affect competition; ln determining w h e ther a requirement to 

purchase is lawful, the court shall e guided by the decisions of the 

G3SB *138 -2-
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courts of the United States in interpreting dnd a p p l y i n g  the antitrust 

laws and the Federal Trade Commission Act of the United States;

(5) impose unreasonable standards of p erformance on the

dealer;

(6) require a dealer to participate financially in the use of 

any p r e m i u m  coupon or giveaway or rebate in the o p eration of the b u s i­

ness; however, a distributor may require the dealer to distribute 

premiums, coupons or give-aways to customers which are provided to the 

d ealer at the expense of the refiner or distri b u t o r  or when the p r o­

motio n  is self-liquidating; or

(7) fail to deal with the dealer in good faith.

(b) No refiner or distributor may, directly or indirectly, through 

any officer, agent or employee, terminate, cancel or fail to renew a 

d ealer franchise without first giving written notice setting out all of 

the reasons for the termination or cancellation or 'ntent not to renew 

to the franchisee-dealer at least <45 days in advance of the termination, 

cancel l a t i o n  or failure to renew except

(1) when the alleged grounds are voluntary abandonment by tlv> 

f r anchisee-dealer of the franchisee relationship, then the above notice 

may be given five day3 in advance of the termination, cancellation or 

failure to renew;

(2) when the alleged grounds are the conviction of the 

franchisee in a court of competent jurisdiction of a felony.

, ,  x > \
(c) Vo refiner or distributor may terminate, cancel or fail to 

renew a dealer franchise without good cause. Good cause shall Include 

w ithout limitation:

(1) the failure of a franchisee to comply with the lawful 

material provisions of a franchise between the distri b u t o r  or refiner 

and the franchisee-dealer and to cure each default after being given

-3- HCSSB 438
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w r i t t e n  notice and a reasonable opportunity to cure the default;

(2) an a d j u d i c a t i o n  that the f ranchisee-dealer is a bankrupt 

or insolvent or if he makes an assignment for the benefit of creditors 

or a similar d i s p o sition of assets of franchise business or voluntarily 

abandons the franchise business or is convicted of or pleads guilty or 

no contest to a charge of violating any law relat i n g  to any franchise 

business;

(3.) the good faith business decision of the franchiser that 

he no longer requires a retail outlet at that location for the marketing 

of gasoline; and

(*!) the dealer's failure to sign the new agreement if at the 

time of renewal of the franchise the distri b u t o r  or refiner and the 

franchi s e e - d e a l e r  cannot agree upon new terms and the terms offered by 

the r e f iner or distributor do not violate any other laws of the State of 

A l a s k a  or of the United States and the terms are essentially the same as 

those offered to other franchisee-dealer3 in similar retail outlets and 

do not d i s criminate against the subject franchisee-dealer.

(d) No refiner or d istributor may engage in price d i s c r i mination

between dealerr/^unless that d i s c r i m i n a t i o n  is b^sed upon Q u a n t i t y  

purchased or^%ran s p o r t a t i o n  c o s t s . <>•' • M . a

Sec. 1»5.50.820. OBLIGATION OP D ISTRIBUTOR TO REPURCHASE UPON 

TERMINATION, ETC., OP AGREEMENT. If the refiner or distributor has goo°£l

£cause to terminate, cancel o r fall to renew under sec. 810(c)(1) (2

of this chapter, he shall compensate the If j^muh l geo^ d o a l e r  for the^falr 

market value of the franchise, excluding goodwill. Refiners or d i s t r i­

butors terminating, cancelling, or failing to renew under sec. 8l0(c)u3)

jor\( a ) of this chapter shall compensate the Scfrmi h i san-dealer for the
\ ■ ' iP c c U i n j L f *  o  'ffu X .v i y

fair m arket value of the f r a n c h i s e ^  Valuation^ shall i«ol±ide the fair 

market value of the franchisee's inventory supplies, equipment and 

H C SSB  ^ 3 8  _ J |_
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furnishings p urchased from the r e f i n e r  or d istributor exclusive of 

p e r s o n a l i z e d  m aterials which have no value to the refiner or d istributor 

and inventory supplies, equipment and furnishings not reasonably r e­

quired in the conduct of the franchise business. C o mpensation shall be 

mad e  w ithin 60 days from the date of te r m i n a t i o n  unless it is necessary 

that a lawsuit be filed under sec. 830 of this chapter or the dealer 

fails to comply wit h  the bulk sales provisions of AS <15.05.510 et seq. 

The r e f iner or d i s t r ibutor may offset against accounts owed by the 

f r anchisee-dealer under this section any amount owed by the franchisee- 

d ealer to the r e f i n e r  or distributor.

Sec. <15.50.830. COURT TO DETERMINE FA I R  MARKET V A L U E  WHEN PARTIES 

C ANNOT AGREE. If under sec. 820 of this chapter the distributor or 

r e f i n e r  has go j cause and the d i s t r ibutor or refiner and the dealer 

cannot agree on the fair market value of the franchise, then ither 

party may initiate an action in the superior court where the franchise 

r e tail outlet e x i s t s I f  the amount awarded to the franchisee by the 

jury or the court is 10 per cent lower than the final offer, if any, 

mad e  by the refiner or distributor before the filing of the lawsuit, 

reasonable attorney fees and the appraiser fees shall be awarded to the 

r e f iner or distributor

Sec. <15• 50. 8<40. DEFINITIONS. In secs. 800 - 830 of this chapter, 

unless context otherwise requires,

owns or controls, or controls through a substantially owned subsidiary, 

partnership, or joint venture, a refinery used for the productio.. of 

gasoline, diesel or other motor vehicle fuels;

a refiner engaged in the sale, assignment, or d i s t r i b u t i o n  of gasoline, 

to four or more dealer-operated retail outlets;

(1) "refiner" is a company, corporation or individual who

(2) "distributor" means any person or corporation other than

-5 - HCSSB <138
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(3) "gasoline" means all products commonly or commercially 

known or sold as gasoline; . . c \ W

(4) "dealer" means a p e rsonAengaged in the sale of gasollneJ'* 

through a retail outlet leased^by the p e r s o n  and operated by

the person;

(5) "franchise" means an oral or w r i t t e n  contract or a g r e e­

ment or series of agreements, either express or implied, in which the 

dealer is required directly or indirectly to purchase 50 per cent or 

more of his supply of gasoline i’rom a distributor or refiner and in 

wh i c h  the dealer is granted authority to occupy premises owned, leased 

or ln any way controlled, directly or Indirectly, by the refiner or 

distributor.

Sec. <45.50.850. SH O R T  TITLE. Sections 800 - 850 of this chapter 

may be cited as the "Alaska Gasoline Products Franchise Act." 

a Sec. 3* AS <15.50.1171(b) is amended by adding a new paragraph to read: 

(22) failing to comply with the terms of the Alaska Gasoline 

Products F ranchise Act (AS <»5.50.800 - <15.50.850).

* Sec. <1. This Act takes effect July 1, 1976.

1CSSB <438 -6-



A M E N D M E N T

Offered in the H OU SE :  By:

T o : ____ hcs_________________ HOUSE B I L L  No ,  ___
SENATE B I L L  No .  438'

between

Pa g e : 3______________  l i n e :ii & 12_

ADD

W'--
\r

\ J b v J j t M y  a t A j L ^

(8) ^ r e q u i r e  the dealer to keep his retail outlet open for 

business more than 12 consecutive hours per day or more than six days a 

week, provided that this paragraph shall not be construed to prevent any 

retail outlet from being open when required to be open to conform to any 

state or federal law or regulation;

, v < - t u n  t "  c'ti S c  ‘ "L
- I . /  (9) s a l i r rent or offer to sell to a dealer any product or

l / r
service for more than a fair and reasonable price;

(10)'v unreasonably disapprove the transfer or assignment of a >

/franchise by a I dealer to a qualified transferee or assignee;

A



Offered in the H O U S E :  By:

T o : ____ hcs_________________ HOUSE B I L L  N o , _____
SENATE B I L L  No,  _ m _

between

Page: 3______________  Linesii & 12.

ADD

(8) require the dealer to keep his retail outlet open for 

business more than 12 consecutive hours per day or more than six days a 

week, provided that this paragraph shall not be construed to prevent any 

retail outlet from being open when required to be open to conform to any 

state or f e d e r a l ^ o r  " g u j t t t o n ,

(9) s6&i-£lrent &£— e t t c r  to— &etl_feo-a-jdeaier any product or 

service for more than a fair and reasonable price;
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A f t ^

R easonable attorney's fees and the appraiser's fees shall be awarded 

to the franchisee if the amount awarded to the franchisee by the jury or the 

01 tt. court is ten per cent higher than the final offer, if any, made 

by the refiner or distributor prior to the filing of the lawsuit.



(c) No r e f i n e r  or d i s t r i b u t o r  shall t e r m inate 

o r  c a n c e l  a d e a l e r  f r a n c h i s e  p r i o r  to the expira tion date 

t h e r e o f  unless the d e a l e r  w h o s e  franchise is t e r m i n a t e d  

f a i l e d  to p e r f o r m  or comply with, or failed to act in good 

f a i t h  in p e r f o r m i n g  or .comb l y i n g  with, an* of the terms or 

p r o v i s i o n s  of the franchise, except that IjaHre finer or d i s­

t r i b u t o r  s hall b e  p e r m i t t e d  to p r ovide in the franchise 

for t h e  t e r m i n a t i o n  t h e r e o f  w i t h o u t  cause d uring a r e a s o n­

able  t r i a l  period, not to e x c e e d  one (1) year, w h e r e  the 

d e a l e r  i n v o l v e d  has not b e e n  a deale r of r e f i n e r  or • 

d i s t r l b u t o r v f o r  that p e r i o d  of- fime« a t ^ h e ^ p r e m i s e G ^ d e s e r i - b e d  

in t h e  f r a n c h i s e . J



SS N o ._____________
TWO PARTY DEALER 

SUPPLY CONTRACT AND SIGN AND EQUIPMENT 
RENTAL CONTRACT

Dated_______________________________ , 19

1. ST A N D A R D  O IL  COM PANY r  \ L IF 0 R N IA ,  W ESTERN  O PERA T IO N S . IN C . ( “ S e lle r" ) agrees to sell to

("B u y e r ” )  and Buyer agrees to  buy from  Se lle r such quantities o f  petro leum  products and such quantities o f  the brands o f  
tires, tubes and batteries (h ere ina fte r sometimes refe rred to  as “ S e lle r ’s p roducts” )  sold by Se lle r generally fo r  resale in 
Buyer’s lo ca lity  as arc necessary to serve customer demand fo r  S e lle r ’s products at Buyer’ s premises fo r  a term  com m enc­

ing_________________________________________________ , 1 9 ______ , and end ing_______________________________________________________

1 9 ________

2 . De live ry  shall be made on reasonable notice (p re fe rab ly  ai least 4 8  hou rs ) a t__________________________________________

(th e  “ prem ises” )  and shall be made in S e lle r ’s custom ary manner w ith equipment selected by Se lle r in fu ll capacity loads. The 
price Buyer sha ll pay Se lle r fo r  petro leum  products hereunder shall be S e lle r ’s posted price to  its buyers fo r  resale genera lly  at 
the time and place o f  de livery fo r  the particu lar p roduct, grade, quan tity  and type o f  de livery invo lved . The price Buyer shall 
pay Se lle r fo r  tires, tubes and batteries shall be S e lle r ’s price to  buyers fo r  resale generally in Buyer’s vic in ity . Term s shall be 
net cash at time o f  de live ry , except at S e lle r ’s op tion .

3 . Buyer shall stock at the premises and con tinuous ly  o ffe r  fo r  sale such quantities o f  Seller's products as are necessary 
to  serve custom er demand fo r  said products. Buyer agrees ai all times to give the dispensing equ ipm ent, displays and advertise­
ments fo r  S e lle r ’s products and brands as prom inent and convenient positions as those fo r  any o ther p roduct o ffe red  fo r  sale 
on the premises. Buyer recognizes the high regard o f  the m oto ring  pub lic fo r service stations selling under Seller’s trademarks 
and brands based upon the general cleanliness and the excellence o f  products and services dispensed at such service stations; 
and accord ing ly , Buyer agrees that he shall operate the premises as a first-class service station and shall not by act o r om ission 
disparage o r dim inish in any way the good reputation o f  said tradem arks, brands, products o r service stations. Buyer shall not 
engage in o r perm it any un law fu l, fradu lcn t, o r deceptive act o r practice on the premises.

4 . (a )  T he petro leum  products covered by Ibis agreement shall he sold by Buyer as the products o f  Se lle r and on ly  
under the trademarks o r brands regu larly used by Se lle r fo r such products and Buyer shall n o t, at any tim e, o f fe r  fo r  sale under 
Se lle r ’s tradem arks o r brands, any product not au thorized to  he so ld  (hereunder,

(b )  Buyer shall so conduct his operations as to e lim inate any like lih ood  o f  eorilustion between Seller's products and 
those o f  o thers , and as to e lim inate any like lih ood  o f  substitu tion o f  the products o f  others fo r those o f  Se lle r. Buyer ..grces to 
abide by such reasonable regulations to this end as Se lle r may from  time to  time establish by notice to  Buyer. Buyer fu rther 
agrees to  com p ly  with all applicab le laws, ordinances and regulations o f  governmental authorities in resale o f  a ll p roducts 
purchased hereunder.

(e )  A ll signs advertising S e lle r ’s p roducts and all signs in the co lo rs used by Se lle r to  iden tify  its p roducts o r the 
places at which its products arc sold and a ll o f  S e lle r ’s trademark rights therein are , and they shall continue to he. the p roperty  
o f  Se lle r. N o use shall he made o f  any such signs except in connection with products m anufactured o r handled by Se lle r, and 
Se lle r shall have the right, at all times during the life  o f  this agreement and w ithin a reasonable period therea fte r, to  remove or 
ob lite ra te  such signs. Buyer may not use o ther signs to advertise products purchased from  Se lle r w ithout S e lle r ’s w ritten  c on ­
sent. It is agreed that any paint scheme applied by Se lle r to the premises to  which deliveries are made hereunder may he that 
used to id en tify  dealer ou tle ts m arketing Se lle r ’s petro leum  p roducts, and that Se lle r sha ll, at all times during the life  o f  this 
agreement and w ithin a reasonable period the rea fte r, have the right, but not the ob lig a tion , to repaint so much o f  the premises 
as it e lects, in a c o lo r  o r co lo rs selected by it. I f  Se lle r at any time removes o r ob literates any signs o r repaints any o f  the p rem ­
ises, Se lle r need not restore any pre-existing signs on  o r paint scheme o f  the premises. Buyer agrees, during this agreement and 
therea fte r, not to  simulate iu any way any trademarks o i brands, signs o r paint schemes identify ing S e lle r ’s products o r the 
places o r ou tle ts  where they arc sold o r m arketed .

5 . (a )  There shall he no ob ligation to  delivei o r to  receive o r use the products herein described when and while , and 
to  the exten t th a t, the receiving o r using o r m anufacture o r making deliveries in the custom ary manner are prevented m h in ­
dered by act o f  G od , fire , r io t, lab o r disturbances, accident, war o r the acts o f  any government (w hether foreign o r  domestic ,


