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March 3, 1975

V. ol
« IK

T0: Rep. Bill Parker

FROM: Terry Gardiner

SUBJECT: HIJR 4

In case you hadn*t heard, the House Judiciary Committee has
moved out the Unicameral - HJR 1 - resolution with several
amendments, with five "do pass™ and one "do not pass, "
(from Rep. Specking). Hopefully now you will take up

my HJR requesting a six year term for the governor.

Thank you for your very fine .:ooperation in this matter.
Now Is the time for all good show businessmen to act.



AMENDMENTS

TO: HOUSE JOINT RESOLUTION NO. 4 BY THE STATE AFFAIRS COMMITTEE

Page 1, line 20: after "intervened."™ insert:
%
"If a lieutenant governor succeeds to the office of governor under
sec. 11 of this article and four or more years of the term of office
of the governor whor. he succeeded remain, the lieutenant governor

may not succeed himself as governor until one full term has

elapsed.”

Page 1, after line 24, insert:
"Sec. 4. IfT the amendment proposed by this resolution is ratified by a
majority of the qualified voters voting on the resolution, the following
provision shall be followe”r-frn the transition from a four-year gubernatorial
term of office to a six-year gubernatorial term: if the candidate elected
governor at the 1978 general election is the Incumbent 1in that office, he

shall hold office only for two years; 1if the candidate elected in 1978 1is

not the 1incumbent in that office his term of office 1is six years."

yV ffl it



IT a lieutenant governor succeeds to the office of governor
under sec. 11 of this article and four or more years of the
term of office of the governor whom he succeeded remain, the
lieutenant governor may not succeed himself as governor

until one full term has intervened.
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electoral constituency is the whole state, he has a claim to speak for the
state’s "general interest” in contrast to each legislator’s identification with
a much smaller constituency. Both of these factors give him a prominence
that no legislator can match, while the dignity of the office and its range of
concerns permit him to outshine any head of an administrative depart-
ment, even if, like the governor, he is elected on 2 statewide basis.

term of office. The states have been following what is gen-
erally regarded as a wholesome tendency to lengthen the governor’s term to
four years.“ Thirty-nine of them had adopted this period as of 1966; the rest
have two-year terms. W here his term is four years, the governor has an
opportunity to develop his policy leadership out of his experience and to
formulate ideas about how the administrative machinery can be improved.
However, in 13 of the states with four-year terms, the constitutions forbid
governors a second successive term “ (and two states with two-year terms
limit their governors to two successive terms, thereby also limiting tenure
to four years). This contrasts with the national Constitution, whose
Twenty-second Amendment permits the President to serve two four-year
terms.” »

So apparently prosaic and formal a matter as a constitutional barrier
to reelection has in fact both theoretical and practical import. A good deal
of theoretical writing about representative government assumes that those
vested with large amounts of political power will normally be subject to
the people’s judgment of their stewardship at a subsequent election.” This
assumption is supposed to have two consequences on the actual behavior
of officeholders: (&) An incumbent will be more responsible, and more

81 The wholesomeness of the trend from twomto four-year terms may he open to
argument. Legislators are generally elected at two-year intervals. If at altamate elections
there are no gubernatorial candidates to emphasize programs and to dramatize party
differences, public interest may flag at these off-year elections and elected legislators may
he less clearly bound to the governor's (or opposition party’s) policies. Given the
prevalently low degree of public interest in state government, some risk of greater
discontinuity in the governorship may be a reasonable price to pay for increasing the
meaningfulness of state elections.

* Most southern and border states have the one-term, four-year limit; of the total
of 15 states with such a limit, only Indiana and Pennsylvania are in other regions.

84 A person who acts as President or succeeds to the Presidency on the death or
disability of the President ma, serve a maximum of six or ten years, depending upon
whether he served more or less than two years of his predecessor's term. The first case
under this provision of the Twenty-second Amendment was Lyndon B. fohnson, who
may constitutionally serve two four-year terms in addition to his year and two months
during President Kennedy’s uncompleted term.

“ For simplicity we state the assumption broadly. The earlier discussions of
legislators' turnover and the remarks in this suction about governors demonstrate that
the assumprion would need substantial rephrasing and qualification to he sound, even in
the absence of formal obstacles to reclcction.
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responsive to the people 3 needs and wishes, if he is constantly aware that
his performance will be judged when he seeks .reelection; and (fd) his
ability to win the support of other participants in policy making and
politics during his term will be affected by their expectations as to whether
he will or will not be likely to continue in office.

In the case of a key post such as the governorship there are further
derivatives of these general consequences. A governor reasonably confident
of long tenure in office is more likely to be interested in long-range
development of the state; he can afford to take an interest in ten-year
plans, in initiating projects whose benefits will not appear for several years
(for example, highway or school construction programs), in planting seeds
of policy ideas that will not grow to command popular and legislative
majorities until several years of widespread discussion have passed. On the
other hand, a governor whose vision is confined by a four-year limit on his
period of service is likely to see his influence wane in the last year or two of
his term; the ban on a second four years may thus reduce his period of
practical power to two or three years. This isbecause he will already have
dispensed most of the rewards at his disposal (patronage appointments,
local projects, etc.) and so will have lost bargaining power with the men
whose support he needs and who adapt their behavior to prospective
rewards and deprivations.

Well before the governor"s term ends, some key figures, even in his
own party, will be emerging as his potential successors. Unless he has built
up enough political strength to dictate who his party"s nominee shall be or
to make his endorsement a potentially critical factor, these prospective
heirs (often in the legislature or the executive branch) will play their own
game rather than his. Less prominent legislators, executive officials, and
local party leaders will also tend to cultivate alliances useful in the future,
rather than to follow the leadership of the “@ying king.” Some legislative
measures may be postponed by the governor and his party if they see a
likelihood that the opposition will win the next election (perhaps because
the governor cannot be the party 3 candidate) and so can be made to bear
the onus of passing unpopular but needed measures (tax increases, for
example). Or the opposition party (which often controls one or both
legislative houses) may postpone enactment of some measures if it antici—
pates winning the governorship and so wants to get credit for popular
measures or wants to make patronage appointments under new and ex—
panded programs.*4

* So far as the argument here depends on two-party competition, it identifies less
the evils in states that now forbid a second term (since most such states are one-party
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This is of course no argument for granting lifetime tenure to gover—
nors. Nor does itassume that every governor, if there are not constitutional
barriers to it, should or will seek renominat®on and reelection. The gover—
norship for some is a stepping stone to nomination for the Presidency,
appointment to the President"s cabinet, or election to the United States i
Senate. And some governors must retire because of demonstrated unfitness 1
in the post, or the emergence of abler and more attractive candidates in m
their own parties, or the opposition party 3 ability to win the electorate 3
preference. The basic position is that the governors who wish to seel:
reelection and can command sufficient party support to win renomination
should not be barced from doing so. Most political scientists view the
Twenty-second Amendment 3 limitation of the President to two four-year
terms as an unwise provision. But one may leave open the question of the
wisdom of some similar limitation on a governor™s tenure"™ without weak —
ening the case against the one-term, four-year limitation on such tenure.

CAREER patterns . The governorship of a state isa position of ]
high distinction, considerable power, and great responsibility. Among
offices within the gift of the statewide electorate, itsonly rivals are the two
United States senatorships. Though the relative prestige of the governor—
ship varies among the states, over time, and with the personal qualities of
the incumbent, it is often sufficient for its holder to play a national role
concurrently with or subsequently to his governorship. He may do this as
state party leader in a major national party (whose strength, as we have
seen, lies in the state and local organizations), as head of the state's
delegation to the national party convention, as a possible nominee for the
Presidency or Vice Presidency, as an appointee to the President 3 cabinet
or to an ambassadorship, or as a United States senator.ffThere is lithe
doubt that many governors keep these possibilities in mind or that their
performance as governors is affected by them. Most will prudently remain
aware that their records during their gubernatorial service must be able to
sustain searching scrutiny if their further ambitions are to be realized.

The paths to the governorship arc varied, but some patterns can be
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Term of O ffice and Term Limitations

While Governors in the past were normally allov/ed short terms
of office, there has been a strong recent trend toward the four-year
term. Forty-two States in 1972 provided for four-year gubernatorial
terms compared to 34 States in 1960 and 27 in 1950 (See Table II).
During the last decade, Arizona, Massachusetts, Michigan, Minnesota,
Nebraska, New Mexico, North Dakota and Wisconsin extended the
gubernatorial term from two to four years. The people of Arkansas,
lowa, New Hampshire, South Dakota and Texas will vote on a four-
year gubernatorial term during 1972; initial legislative action on a
similar proposal has occurred inVermont.

With the switch to four-year terms, more States have limited the
maximum number of terms which a Governor may serve. Seventeen
States which allow amaximum of two consecutive terms are listed

below:
Alabama Maryland Oklahoma
Alaska M issouri Oregon
Delaware Nebraska Pennsylvania
Florida Nevada South Dakota
Louisiana New Jersey West Virginia
Maine Ohio

Nine States which provide that the Governor cannot serve an immed —
iate successive term are Georgia. Indiana, Kentucky, Mississippi, New
Mexico, North Carolina, South Carolina, Tennessee and Virginia. Two
States, Delaware and Missouri, have absolute two-term limitations.

An amendment to the Indiana constitution permitting the same Gov —
ernor to serve eight years in any 12 will be voted on at the 1972 gen—
eral election.
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The governor (as a result of one of the 1953 amendments) iselected for a
term of four years; he cannot succeed himself in office, although he may serve
non-consecutive terms. What the length of the term should be is always
debatable. Most states now use the four-year term. It is argued with consid—
erable reason that the two-yerrterm is too short. Political campaigns are ex—
pensive and arduous. The governor hardly has time to get his administration
organized before he must run for re-election. Further, he has but one session
of the legislature in which to obtain the program promised in his platform.
The trend is in favor of the four-year term, and Tennessee has probably done
well in adopting this practice.

Twenty-two states place some limitation on the number of consecutive
te.uis which may be sei:ved by their governors. This isdone on the theory
that unless the terms are either limited or interrupted, the governor will be
able to build a powerful machine and perpetuate himself in office. The argu—
ment ishard to follow. As long as the people have a voice in free periodic
elections, their consent is essential to continuance in office. The limitation
has the clearly bad effect of depriving the people of the services of a capable
governor after he has served to the constitutioral limit. Those who favor the
limitation display a remarkable lack of faith in the democratic processes as
well as a naive belief in the utility of constitutional limitations in preserv—
ing freedom.

The governor iselected by the same voters who elect members of the leg—
islature “6n the first Tuesday after the firstMonday in November ””in alter—
nate even-numbered years. The election takes place at the same time and
places as the election of legislators. The election returns for the office of gov—
ernor are sent to the speaker of the Senate. He opens and publishes them be —
fore a majority of each legislative house. A plurality vote elects. Tie votes
(which arc, of course, extremely unlikely) arc broken by a joint vote of the
two houses. Contested elections arc also resolved by the two houses, but in
any manner that they presetibe by law.

The session of the General Assembly begins on the firstMonday in Janu—
ary following the election. The governor is inaugurated during this session
and holds office thereafter for four years and until his successor is qualified.
Ifa vacancy occurs in the office of governor, the powers and duties devolve
on the speaker of the Senate, now called, by statute, lieutenant governor.
Succession then follows to the speaker of the House of Representatives, the
secretary of state, and the state comptroller.

THE GOVERNOR AS CHIEF EXECUTIVE

Distinguishing between executive and administrative functions is a diffi—
cult task because the two arc so closely related. All executives arc ad—
ministrators, but not all administrators arc executives. The executive is the
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and provide more time for lawmaking. Persistent traditional popular distrust
of legislators, however, was manifested in some States by rejections of

proposals designed to achieve these ends.

The Executive and Administration

Efforts to strengthen the gubernatorial office, reduce the number of
elective officers, and streamline state administration along the same lines as
had been advocated for decades continued during 1966-72. Provisions in
all new and revised constitutions and amendments in no fewer than seven
States further increased the number of States with four-year terms for the
Governor. Limitation of the Governor to two successive terms, however, was
provided by amendments in at least nine States during the seven-year
period. The uew Virginia constitution retains the prohibition against self-
succession, and the proposed Delaware document contains a restriction to
two consecutive terms tor the Governor. Approximately one third of the
States impose a two-term limit for the Chief Executive. The trend toward
longer terms applies also to other stale elective officials. Some amendments
specify longer terms for all or for named elective officers of the State.

Procedural provisions for determining inability of the Governor to
perform his functions are included in most new or revised constitutions.
Amendments relating to this matter and further defining the line of succes-
sion to the governorship were adopted in at least half a dozen States. O f the
States that created compensation commissions, at least two extended their
mandate to state elective officers, including the Governor,

Expansion of the Governor’'s powers further enhanced the effectiveness
of the executive office in some States. The trend in new and revised con-
stitutions is to lengthen the period during which the Governor may act on
legislative bills, both before and after adjournment of the lawmaking body;
these documents all grant the item veto power on appropriation bills to the
Governor. An important addition to the Governor's control over adminis-
tration is the authority to propose reorganization of administrative agencies,
subject to veto by 'he Legislature. Amendments extending or authorizing
such power were approved in no fewer than five States.

Joint election of the Governor and Lieutenant Governor as a team,
like the President *and Vice President of the United Slates, is another
significant development during the period of this analysis. Selection of the
two top state elective officers as a team on the same ticket was approved by
amendment in a fifth of the States during the 1966-72 period. Such pro-
vision is included in the new or revised constitutions of Florida, Hawaii,
Illinois, Montana, and in the proposed Delaware document. Approximately
a third of the States now provide this method of election.
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70 THE GOVERNMENT AND ADMINISTRATION OF MISSISSIPPI

tions for the office have remained the same, with these exceptions, through—
out Mississippi 3 history.

Nomination and Election

Candidates for governor are nominated by direct primary, as are all
other party candidates. A majority is necessary to nominate, a require—
ment that not uncommonly necessitates a second, or run-off, primary.

Mississippi 3 constitution provides that governors shall be elected in odd-
numbered years on the first Tuesday after the first Monday in November
every fourth year.* The effect of this liming of the general election is tc
prevent coincidence of state elections with the presidential elections and to |
make the gubernatorial contest an important and hard-fought race. The
method of election, however, creates one important problem. (gF

The division of the state into three districts is employed as a device in?-l_
the election of the governor and other executive officers. The successful
candidate must receive a majority of the popular vote and also of the elec—
toral votes. The requiremer.l provides that the candidate receiving in each
county or district the highest number of votes shall receive as many electoral
votes as the county or district is entitled to members in the house of repre—
sentatives. Ifno candidate receives both a state-wide popular and electoral
majority, the house selects one of the two highest candidates for the office.7
By this requirement the basic law clearly is intended to safeguard white
control of the office. Since the popular and electoral majorities have
always coincided, the provision for electoral votes has never been of prac—
tical significance in the election process.

Terms and Compensation

The governor 3 term of office is four years. Early constitutions specified
a two-year term, and not until 1869 was the tenure lengthened.8 The Con—
stitution of 1890 included provision that the governor shall be ineligible to
succeed himself immediately in office, a departure from the state 3 previous
experience.

Compensation for the office is fixed by the legislature with the usual
limitation that ftmay not be increased or diminished for any specific in—
cumbent of the governorship. The governor currently receives a salary
of $15,000 and the use of the executive mansion without rentals.

* Constitution of 1890, art. 5, sec. 140. Only two other states, Kentucky nnd
Virginia, have made similar provisions.



he governor

Vacancies and Removals

The governorship may be vacated temporarily or permanently in Missis—
sippi by five methods: death, resignation, illness or other disability, tem—
porary absence from the state, or impeachment.* The lieutenant governor
succeeds to the office on the death of the governor. When the chief execu—
tive is absent from the state, the lieutenant governor also assumes the
office and discharges its duties.t He 1is free to make important policy
decisions and to exercise the powers of office just as the governor would.

If the lieutenant governor is incapable at the death or resignation of the
chief executive, the president pro tempore of the senate succ, ~ds to office,
and following him the speaker of the house of representatives. When any
doubt exists as to a vacancy in the governorship, the secretary of state is
authorized to submit the question to the judges of the supreme court,
whose opinion shall be in writing and is conclusive.8

The legislature possesses the customary impeachment power to remove
the governor upon conviction of treason, bribery, or any high crime or
misdemeanor. The house of representatives must bring the charges by a
two-thirds vote, and the governor is tried by the senate with the chief
Justice of the supreme court presiding. A two-thirds concurrence is neces—
sary for conviction. No governor has been removed by impeachment
under the Constitution of 1890.10

CONSTITUTIONAL POSITION

Article 5 of the Constitution of 1890 prescribes the powers of the
governor as in the summary that follows:

Section  116. The chief executive power shall be vested in a governor.

Section 119. The governor gshall be commander-in-chief of the military
and naval forces of the State except when they are in the service of the
United States.

Section 120. The governor may require written reports from officers of
the executive departments.

Section 121. He may convene the legislature in exti. . ordinary session.

Section 122. He dhall report from time to time to the legislature on the
state of the government and make recommendations for Ps improvement.

«There being no recall provided, this method of removal is not operative.

f Constitution of 1890, art. 5, see. 131. Even though the governor be absent no
more than a day, this provision applies.— Montgomery v Cleveland, 134 Miss. 132,
~g So. |11 (1923).
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GOVERNOR (Cont'd)
Qualifications (Contd)
Dual Offler Holding (Cont'd)
United St*.es Office (Cont'd)

Porson holding United States office at time
of election ineligible. La V 3.

Member of Congross or porson holding office
or position of profit under United States
not to be governor, nnd if governor or
person administering office of governor
shall accept any office or position of profit
under United States, office of governor
o be vacant. NJ V Sec| 3.

Person i'olding oflfico of profit or tmst under
authority of Congress, other than com-
missioned or enlisted member of reserve
components of United Statos armed forces
while not on extended active duty, in-
eligible. VtIl 50.

Porson holding office under Unitod States
not to exorciso office of governor. Cal
V 12.

Person holding office or place under United
States not to exorciso office of governor.
Ms V Pt 5.

Member of Congress, or person holding
oflico under authority of United States,
not to oxcrciso ofllco of governor. Ark
V 111; Ohio |11 Id.

Person holding office under authority of
United Statos not to exorciso office of
governor. lowa IV 14.

Office Outside State

Person holding office under other power not
to fill office of governor. Oro V 3.
Porson holding offico or placo undor any

other power not to oxcrciso oflico of
governor. Mo V Ptl 5.

Not to lio'd office undor othor state or
government. Ala V 130.

Not to hold place or oflico or rocoivo pen-
sion or salary from any othor state, gov-
ernment or power. NH Il 03.

Not to hold placo or offico from nny other
state or govornmont or powor. Mass VI

Not to hold oflico or othor commission (ox-
copt In militia) under authority of any
other power. SC IV 3.

Electoral

Must bo qualified doctor to be eligible to
office. Alas lit 2; Conn IV 4; Fla IV 3;
H IV 1; Nev V 3; ND IIl 73; SD IV 2;
Wis V 2 ; W-0 IV 2

Must be qualified doctor at time of oloction.
Md Il 5; Utah V11 3.

Qualified stato elector ton yoars next pre-
ceding oloction. Okla VI 3.

Engaging In Business
Not to practice profession and rcceivo re-
ward, fee or promise theroof, nor to ro-

State Constitutions

eeive salary, reward or compensation or
promise thereof for service rendered while
governor or to be thereafter rendered.
Tex |V 6.

Failure to Qualify

See below, this title, succession to

ornck.

f Prior Service in Office

Ineligible as own successor. Ala V 116; Fla
IV 2; La V 3; Miss V 116; Mo IV 17;
Okla VI 4; Pa IV 3; SO IV 2; Tenn ID
4: VaV 69.

Ineligible for four years after term for
which elected. Ga V Sec| 1; Ky 71; W
VaVll 4.

Not to bo elected third time. Del IH 5.

No person elected governor for two full

successive terms again eligible until one
full term intervonos. Alas Il 5.

After two consecutive popular elective four
year terms of office, govornor ineligible
to succeed self. Me V Pt | 2.

If sorved two consocutivo popular electod
torms as governor, ineligible to succeed
self for term immediately following. Md
111

If elected for two successive terms, includ-
ing an unexpired torm, ineligible until
third Tuesday in January of fourth year
following expiration of second successive
torm. NJ V Sec| 5.

Ineligible to hold state offico for two years
nfter serving two consceutivo terms. NM
VvV 1

Ineligible more than four in any period of
eight yoars. Ind V 1.

Ineligible moro than four in nny poriod
of eight years unless offico cast on him
as lieutonant-goveruor or prosidont of
sonnto. NO Il 2.

Ineligible for period
cessive terms of four yenrs.
XVIl 2.

Ineligible moro than eight in any poriod
of twolvo years. Oro V 1.

longer than two suc-
Ohio ITI 2,

Beligious Tost
No porson oligiblo who denies existence of

Supremo Boing. SO IV 3.
Residence
Residence during torm, see below, this
title, RESIDENCE WHILE IN OWICE.
In stato, ono year procoding election. Minn
VvV 3.
la state, two years precoding olection. Colo

IV 4; Ida IV 3; lowa IV 0; Mich VI 3;

.60ntVII 3; Nev V 3; NO IIl 2; SD IV
In state, throe yoars proeoding election. Oro
Vv 2.
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ful execution of laws; by court action
or proceeding brought in name of
state, may enforce compliance with
any constitutional or legislative
date or restrain violation of any con-
stitutional or legislative power, duty
or right by any officer, department or
agency of state; not to be construed
as authorizing proceedings against
legislative or judicial branches. N H
I 41

7, insert after: Governor to
vise each oprincipal executive depart-
ment. unless constitution otherwise
provides, Mich V 8; may make changes
in organization of executive branch or

super-

in assignment of functions within its
20 prinicpal departments; where
change requires the force of law,
to be set forth in executive order
and submitted to legislature which
has 60 days to disapprove, after which
the order becomes effective at date
designated by governor. Mich VvV 2

Powers ard Duties—Membership on
Boards

P 505 col 2

fl 3, insert after: Board of investment.

Minn V III 4

ff 4, delete Ariz X1 3, NM XII 6

t 13, delete entry Ala X1V 266, and in-
scrt in lieu: Auburn University, ex
officio president of board of trustees.
Ala X1V 266 Am CLIX"i

If 17, del ‘tc entry Cal XVI 3

If 25. add W Va VI 5IB

Qualifications— Age, Minimum

P 506 col 1

ff 8, delete Cal V 3

ff 10, renumber Conn IV 4to Conn iV
5, Mich VI 13 toMichV 22

P 506 col 2

Part ff 1, delete NC Il 2

N2, add NC Il 2

Qualifications— Citizenship— In United
States

If 7 renumber Cal V 3 to Cal V 2

If 8, delete Mich VI 13

Qualifications— Dual Offico Holding—
In General

P 507 col 1

If 5 delete entry Mich VI 15

Qualifications— Dual Office Holding—
Office in This State

If 6, delete entry Nebr [V 2

If 15, delete C.n V 12 and insert after:
Not to hold other public office. Cal
v o2

P 507 col 2

If 4, delete entry NM Il 95 and insert
in lieu: Judge, secretary of state,

man-

w

State Constitutions

Tv:
treasurer, attorney-general, military
officers receiving pay from state (ej.
cept militia officers called forth-oj
emergency), register of deeds, sheriff
collector of state taxes, not tohoW
office of governor at same time; cleo.
tion or appointment to any of the*
offices and acceptance to operate'as
resignation of office of governor and
vacancy to be filled. NH I 95*fr

Dual Office "Holding— United Statn
Office

If 10, delete Mich VI 14 ]

if 13 delete, entry NH [l V5 and insat.
in lieu: Military officers receiving pay
from United States, collectors of fei
eral taxes, members of Congress, or
ptrsons holding United States office®

not to hold office of governor; election
or appointment to atvv of these offices

and acceptance to operate as resigna-
tion of governorship and vacancy to

, be filled. NH 11 95

P 508 col 1

If 4 delete entry Cal V 12
Qualifications— Electoral

U 14, renumber Conn IV 4 to Conn 1V

5

If 16, insert after: Registered elector
in state for four years next preceding
his election. Midi vV 22
ualifications— Prior Service in Office
508 col 2

If delete Mo IV 17, La V 3, Okla
VI 4. Pa IV 3; add NC Il 2

If 1 delete Ala V 116 and insert after:
May not succeed himself for more
than one additional term. Ala V 116

If 4, insert after: Eligible for two suc-
cessive terms but not for term imme-
diately following second successive
term to which elected. La V 3

If 6 insert after: Not to be -elected
more than twice: no onehaving held
the office, or acted as governor for
more than tw-j years of a term to
which some ether person was elected
to the office may be elected to the
office. more than once. Mo IV 17

f 8 insert after: No person to be
elected governor more than two times
in succession. Okla VT 4

If 10, delete entry NC 111 2

If 12, insert after: Ineligible for four
years after two consecutive terms.
Nebr IV 1

If 12, insert after: Eligible to succeed
sell for one additional term. I'a IV 3

Qualifications— Residence
If 15, delete Mich VI 3



CONSTITUTIONAL LIMITATIONS ON REELIGIBILITY
OF NATIONAL AND STATE CHIEF EXECUTIVES

JOSEPH E. KALLENBACH
University o] Michigan

On March 1, 1951, the Administrator of General Services certified that the
proposed presidential tenure amendment submitted to the states by Congress
in 1947 had been ratified by thirty-six states, thus making it a part of the
United States Constitution.l Adoption of this proposal, which becomes the
twenty-second Amendment to the United States Constitution, disposes of an
issue that has agitated American politics periodically since the establishment
of the Presidency. Hereafter no person will be eligible for a third term as Presi—
dent ifhe has served two full elective terms or one full elective term plus more
than one-half of another term through succession to the office. President Tru—
man, who would otherwise bo rendered ineligible for reelection following com —
pletion of his current term, is exempted from the ban by a qualifying clause
which excludes from coverage “&ny person holding the offico of President when
this Article was proposed by tho Congress.”*

Hostility to long continuance in office, particularly for executive officers,
has been a prominent feature of American political thinking since Revolution—
ary times. Seven of the original state constitutions, all of which were formu—
lated prior to adoption of the federal Constitution, carried clauses limiting re—
eligibility of the state chief executive. These provisions reflected a widely-held
belief that a rotation in executive office was essential to tho preservation of
liberty.1 A sectional preference for the principle of limitation wns noticeable;

116 Fed. Itcg. 2019 (1951). Favorable action by the legislatures of Nevada and Utah
on Fobrua-j 20 had brought tho total of ratifying atalus to the constitutional three-
fourths majority.

«Tho Amendment reads: "No person shall bo clectod to the office of President moro
thnn twico, and no person who has held tho olfico of President, or anted as President for
more thnn two years of a term to which some other person was elected President shall be
elected to tho office of tho President moro than one'

“But this Article shall notapply toany personb ng tho offico of President whon this
Artielo was proposed by tho Congress, and shall no .vent any porson who may bo hold-
ing tho offico of President, or acting as Preside. during the term within which this
Article becomes operativo from holding tho office o! residentor actingas Presidontduring
tho remainder of such term."

* Artielo 31 of tho Declaration of Rights in the Maryland constitution of 1775 en-
dorsed tho principlo of rotation in tho following languagu: "That a long continuanco, in
the firstexecutive departments of power or trust, isdangerous to liberty; a rotntion, there-
fore, in those departments, is one of tho beat securities of permanent freedom™ (Francis
Newton Thorpe, The Federal and State Constitutions, Colonial Charters and Other Organic
Laws of the Stales, Territories and Colonies, Washington, 1909, Vol. 3, p. 10HO).

In a similar vein Section 5 of the Bill of Rights of tho Virginia constitution of 177G
declared: "that the (members of the legislative and executive hrnnchcs of government]
may bo restrained from oppression, by feeling and participating tho burdens of the people,
they should, at Gxed periods, ho reduced to a private station, roturn into that body from
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for itwas found only in the constitutions of the group of states lying from Penn—
sylvania to the southward.4The method by which the governor was chosen was
evidently a factor in the situation. Legislative selection was the mode of choice
in all of the seven states where "imitations on reelection were imposed; while
New Jersey was the only state employing this mode of selection without im—
posing also a tenure restriction. In the four New England statesand New York,
where the governor was chosen by popular election, there were no provisions
barring reelection. Prevention of intrigue and bargaining with tho legislature
by a governor intent upon securing his own continuance in office seems to have
been a major objective of these early state constitutional restrictions on reeligi—
bility. A survey of the record demonstrates that continuation of chief executives
in office for term after term was by no means viewed everywhere as dangerous
in Revolutionary times. In those states wh™re tenure limitations were lacking,
repeated reelection3 of governors were common during the Revolutionary period
and immediately after.6

These differences in attitudes and practices among the original states help
to explain the vacillations of the framers of the federal Constitution on the
question of reeligibility of the President. The issue was closely associated in
their minds with the manner of his election and the length of term. If the Presi—
dent was to be chosen by Congress, itwas generally conceded that a reeligibility
limitation was necessary in order to avoid, as George Mason expressed it, “&
temptation on the side of the Executive to intrigue with the Legislature for a
re-appointment. "ZConsequently the advocates of thismode of selection tended

which they were originally taken, and tho vacancies be supplied by frequent, certain, and
regular elections, in which all, or any part of the former members, to be again eligible, or
ineligible, as the laws shall direct” (ibid., Vol. 7, p. 3813).

4 Georgia’s constitution of 1777 was the most restrictive in providing that no one
should be eligible for tho office of governor moro than ono year in nny threo-year period.
As a further precaution the governor was obliged by his oath to relinquish his office
"peuceably and quietly™ at tho end of his torm. South Carolina's constitution of 1778
gave the governor a two-year torm, but mude him ineligible for moro than one term in any
six-year period. Delaware, with a three-year term for its "president,” forbado an immedi-
ate rtdection. Virginia, Maryland, nnd Pennsylvania permitted no moro than ihrco onu-
year terms in any seven-year poriod; while North Carolina sot a limit of three nnnunl
terms in any six-year period.

eNew Jersey’s firstgovernor, William Livingston, wns elected for fouiecn consecutive
annuul terms, running from 1770 to 1700. George Clinton, tho first govnrnor of New York,
was elected for six consecutive thrc”-year terms running from 1777 to 1795. Jonathan
Trumbull served as colonial nnd stato governor in Connecticut by annual election from
1769 to 1786. John Hancock”™ the first governor of Massachusetts, served fivo consecutive
annual terms from 1780 to 1785 nnd wns returned to offico in 1787 for six additional terms.
William Greene, second governor of Rhode Island, served eight consecutive annual terms
running from 1778 to 1786. Moshech Woare, "president™ of New Hampshire under its
temporary constitution, served nine consecutive annual torms extending from 1776 to
1785; while John T. Gilman, tho sixth governor, wns elected for uloven consecutive annual
terms from 1794 to 1805.

«"Debates in tho Federal Convention of 1787 as Reported by James Madison,” in
Charles C. Tnnsill (cd.), Documents Illustrative of the Formation of the Union of the Ameri-
can Stales (1927), p. 135.
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to favor also the idea of a comparatively long term, since only in thisway could
continuity in the administration over a fairly long period of tim9 be assured.
Establishment of a term of six, seven, or eight years accordingly became their
objective. Opponents of the principle of legislative selection emphasized the
point that to place the choice of the President in the hands of an authority
other than Congress would eliminate the necessity for a reeligibility limitation
and make feasible the establishment of a relatively short term.7These

ti<ns were undoubtedly factors of considerable importance in inducing

ance of the plan of selection finally adopted. While a few members were firm
in their conviction that the President should not be eligible for reelection re—
gardless of the mode of selection and others were opposed to a limitation of this
nature in any case, the controlling factor in the minds of a decisive majority of
the Convention on the point of reeligibility was whether his election was ..obe
achieved through Congress or by some other mode.

The lack of a clause limiting the reeligibility of the President was a point ad —
vanced against the Constitution by some of its critics during the ratification
struggle.8Hami l'ton felt obliged to devote the major part of one of the Federal-
ist Papers to a defense of the Convention 3conclusions on this point.®Three of
the state conventions adopted recommendations thtt Congress should imme —
diately submit to tho states an amendment establishng a limitation on presi—
dential tenure;10but tho First Congress failed to act .n accordance with these
recommendations.

The fact that the idea of tenure restriction was associated so closely with tho
device of legislative election in the thinking of many of the founding .fathers
suggests that as popular election was substituted for legislative selection in
the choosing of stato governors, constitutional restrictions on reeligibility
would be relaxed or abandoned. A trend in this direction did become manifest
in the decade following the adoption of the Constitution. The constitution of
Vermont, which was admitted to the Union as a full-fledged state in 1791, and
that of Kentucky, admitted in 1792, provided for independent modes of choos—

7 Forexample, Gouverneur MorriB and JamcB Wilaou, who were tho loading advocates
of tho idea of direct popular election, favorod a two-year and a throe-year term, respec-
tively, provided thero was no limitation on reBligibility (ibid., po. 134, 410—111).

* For criticisms of this nature see tho remarks of George Mason in tho Virginia con-
vention inJonathan Elliot (cd.), The Debates in the Several State Conventions on the Adop-
tion oj the Federal Constitution (2nd ed., 1830-59), Vol. 3, pp. 484-485; and of James
Lincoln in tho South Carolina convention, ibid., Vol. 4, p. 314.

eNo. 72 of tho Papers contains an excellent theoretical analysis of the problem. In
later debatei in Congress and clsewhoro on the issue, little has been added to tho analysis
of the principle of tenuro limitation there presented.

10Tho New York convention recommended an amendmont prohibiting tho election of
a President foi a third torm; while tho convontionu in Virginiaand North Carolina advo-
cated an amendment that would limit Bervico to eight years in uny sixteen-year period.
Documents lllustrative of the Formation of the Union, pp. 1032, 1042, 1049.

2 in lino with the practice of the other New England states, Vermont provided for
popular election, with the legislature making tho choice in case no candidate roceived a

i"!s
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mitted in 1796, permitted three successive two-year terms under a system of
popular election, followed by a two-year period of ineligibility. Georgia, al-
though not adopting the direct election idea until 1824, abandoned the ineligi-
bility rule in 1789 when it lengthened the term of the governor to two years.
Pennsylvania in 1790 adopted direct popular election for a three-year term and
at the same time liberalized the eligibility rule so as to perm it three three-year
terms in any twelve-year period. When Delaware went over to the popular
election principle in 1792, however, it retained its original prohibition against
a second successive three-year term.

The principle of rotation in office was a cardinal pointin the lexicon of Jeffer-
sonian and Jacksonian democratic thought. As elements deriving their political
philosophy from these leaders became dominant in American politics, their
thinking was reflected in constitutional developments relating to executive
tenure and reeligibility at both the national and state levels of government.
Jefferson’s refusal to seek a third term as President on grounds of principle
laid che foundation for the "two-term tradition” with respect to that office. In
1824 and again in 1826 the Senate passed constitutional amendment proposals
designed to incorporate this rule in the written Constitution.1l Although Jack-
son accepted a second nomination and election to the Presidency, he repeatedly
urged the adoption of a constitutional amendment limiting a President to
a single term of four or six years.ll Meanwhile, as the remaining original
states which had at first embraced the legislative election device for choosing
their governors changed to the system of popular election, they saw fit to
retain strict limitations on refiligibility. Adoption of the principle of popu-
lar election in North Carolina in 1835, in Maryland in 1837,11in New Jersey
in 184-1, in Virginia in 1850, and in South Carolina in 1865 produced no
change or only slight modification of their original constitutional rules limiting
reeligibility of their governors. Of the fourteen states admitted to the Union
between 1S00 and 1850, nine entered with constitutions containing limitations
of one kind or another on gubernatorial tenure, nnd one of the remaining five

popular majority. Kentucky provided for a system of election by specially chosen
electors, the system of choice being somewhat similar to the national plun for choosing
the President. In 1799 the Kentucky constitution wns revised to provide fordirect popular
election, and nt tho same time a provision prohibiting an immodiato rejection was
adopted. Thorpe, op. cit. (above, n. 3), Vol. 6, p. 3755; Vol. 3, pp. 1268, 1281.The nnalysis
based on documentary materials in this source.

“ Herman V. Ames, The Pro-posed Amendments to the Constitution of the United States
During the First Century of its History, 54th Cong., 2nd sess., H. Doc. No. 353, pt. 2
fSer. 3550, 1897), pp. 124-125. On the first occnsion tho proposal was pnssed by a vote of
36 to 3 in the Senato; the second time it was favored by a 32 to 7 majority.

* 1bid., p. 127.

1WThe system in effect in Maryland from 1837 to 1864 was unique In that it required
n rotation of the office of governor among different nrea9 of the stato. The constitution
divided the state into threo districts nnd required that tho offico bo rotated in order
among them; consequently no individual was eligible for thu office for moro than three
years in any nine-year period.



442 THE AMERICAN POLITICAL SCIENCE REVIEW

(Mississippi) adopted a provision of this type soon after achieving statehood.

By 1850 approximately two-thirds of the states had constitutional limita-
tions of this character. A sectional preference for the idea, as in Revolutionary
times, was still discernible. The states with restrictions included all those, with
the exception of Georgia, comprising the block extending from Pennsylvania
and New Jersey to the South and West. The six New England states, New York,,
Michigan, Wisconsin, and lowa, along with Georgia, were the only ones in
which the idea of a rotation in office, enforced by constitutional rule, had failed
to win acceptance. In most of the states with restrictive clauses at that time,
the prohibition was in the form ofalim it of oneterm oftwo, three, or four years.
It is significant that by 1860 a one-term tradition with regard to the office of
President seemed also in process of establishment. Most of the amendment
proposals designed to lim it presidential tenure introduced in Congress from
1825 to 1860 were directed to this end.l5 No President from the time of Jackson
to Lincoln, a period covering seven full presidential terms, was able to win re-
election and only one, Van Buren, obtained renomination by his party for a
second term. In his inaugural address in 1841, President Harrison pledged him -
self to one term only,* and the Whig party’'s platform of 1844 endorsed the
single-term principle.”

Abandonment of the constitutional restriction on reeligibility of the governor
by Ohio in 1851 marked thf> beginning of a period of reaction against this prin-
ciple in the states. From 1850 to the decade of the 1870's, the idea was definitely
on the wane as the Republican party, in some degree the intellectual heir of
the original Federalist party which was not hostile to the idea of unrestricted
executive tenure, rose to ascendancy. W ith the exception of Oregon in 1857,
none of the eight new states rJmitted between 1850 and 1880 limited reeligi-
bility of the governor by constitutional rule. Revision of constitutions in the
southern states under Republican auspices during the era of Reconstruction
brought about a general abandonment of the principle in that region.18 Revi-
sions in Maryland in 1864 and in lllinois in 1870 resulted ifi removal of re-
eligibility limitations on their governors. By 1880 only 12 of the 38 states com-
prising the Uniou at that time had constitutional provisions limiting in any
way rcglection of their governors. Meanwhile the election of Lincoln in 1864
and of Grant in 1872 to second terms had laid to rest the “one-term tradition”
in respect to the Presidency which had earlier seemed to be in process of estab-
lishment.

u Ames, p. 127. It should bo noted also that the constitution of tho Confederate states
adopted in 1801 limited tho President to one Bix-year torm.

»= | hid.

17 Kirk Il. Porter (comp.), National Parly Platforms (New York, 1924), p. 15.

10 The Georgia constitution of 1565, drawn up under the terms of President Johnson’s
milder reconstruction policies, rau contrary to the trend in that it adopted a restriction
on rc&ligibility of tho governor, although that state had not had such a provision since
clause was omitted. Louisiana’s revised constitution of 1864 omitted the restrictive clause
of its original constitution. It wns restored in tho revised constitution of 1868 only to be
omitted nguin in the constitution of 1879.
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Near the close of President Grant's second adm inistration suggestions began
to be heard from some quarters in his party that he should be renominated for
a third term. Opposition to the suggestion at once was quickly voiced by ele-
ments within the Republican party as well as by the rival party. On December
15, 1875, the House of Representatives passed by a vote of 234 to 18 a resolu-
tion introduced by Representative Springer, Democrat, declaring that a de-

parture from the two-term tradition would be “unwise, unpatriotic and fraught
with peril to our free institutions."19Nevertheless, four years later this tradition
was subjected to its first serious challenge when in the Republican convention
of 1880 a nearly successful effort was made to nominate Grant for what would
have been a third, but nonsuccessive, term .20 This rebuff to the third-term sug-
gestion at the national level coincided with a reversal in the trend in state prac-
tice with regard to the governorship, particularly in the South. West Virginia,
which had entered the Union in 1863 with a constitution carrying no limitation
on reeligibility of its governor, adopted such a rule in 1872, and Georgia re-
stored its provision in 1877. Eventually all but two of the former Confederate
states which had more or less willingly abandoned the principle at one time or
another, returned to it.2l Two new states, Okluhoma in 1907 and New Mexico
in 1912, entered the Union with provisions of this nature in their constitutions.
The most recent converts to the principle have been Idaho (1944) and Mary-
land (1948). Although some states have modified their reeligibility provisions in
recentyears, none has abandoned the principle since 1850.%

Currently the constitutions of 21 states carry provisions limiting the reeligi-
bility of the governor iu some fashion. Fifteen states5 limit him to one four-
year term but permit his election again after an interval of four years. Three
states5 permit two successive four-year terms followed by a four-year period
of ineligibility. New Mexico permits two successive two-year terms followed
by two years of ineligibility, while Tennessee has continued its original plan of
permitting election to three two-year terms in an eight-year period. Only one
state, Delaware, has a provision similar to that recently applied to the Presi-
dent by the Twenty-second Amendment. In that state after two four-year
terms a governor is disqualified from over holding that office again. In addition
to those states which lim it the tenure of governors by constitutional rule, in a

11 Ames, p. 125.

11 Grant, who led the balloting on 33 roll calls, secured at one point a total of 314 votes,
with 378 being noccssary to win nomination. Fred Rodell, Democr :cy and llie Third Term
(Now York, 1030), p. 73.

WTho dates of restoration wore Florida, 1SS5; Mississippi, 1800; Louisiann, 1809;
Alabama, 1001; nnd South Carolina, 1026. Toxns nnd Arkansas nre tho only ex-Confed-
cratc otntea which havo failed to reinstato their roSligibility limitations.

n In 1941 tho Georgia provision was changed from a prohibition of more thnn two
successive two-year terms to a prohibition of a successive four-vear term. Now Jersey
in 1947 liberalized its prohibition of an immediato reiilection under a thrce-yeur-term
plan by permitting two successive four-ycur terms.

11 Pennsylvania, West Virginia, Virginia, Kentucky, North Carolina, South Curolina,
Georgia, Florida, Alabama, Mississippi, Louisiana, Indiana, Missouri, Okluhoma and
Idaho.

New Jersey, Maryland and Oregon.
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number of otners “two-term traditions” of more or les3 force have been ob-
served for some time.-4 But as was demonstrated with respect to the presiden-
tial two-term lim it in 1940, traditional barriers do not always prove effective
in barring reelection of incumbents.38

Im plicit in the system of limiting executive tenure by constitutional rule is
the question of whether such a limitation shall apply to a person who falls heir
to the office by reason of the death, resignation or removal of the regularly
elected incumbent. The framers of the Twenty-second Amendment were aware
of the problem of the partial term and disposed of it explicitly in the Amend-
ment. The debates over whether Theodore Roosevelt and Calvin Coolidge
would have been given "third" terms if they had been elected in 1912 and
1928, respectively, were sufficiently fresh in mind to account for the inclusion
of specific language on thi3 point; and the case of President Truman, who was
atthe time of submission of the Amendment serving out the remainderof F. D.
Roosevelt’'s fourth term, wa3 also directly at hand. Few of the states have had
the foresight to deal explicitly with this question in their constitutional provi-
sions. The matter is further complicated by the fact that in a number of states,
including New Jersey, Delaware, Kentucky, Georgia, and Oregon, a vacancy
in the office of governor occurring during the first part of a four-year term is
filed by special election at the next succeeding general election. In all these
states except Delaware, the ensu -gelection is for the unexpired portion of tho
current term, In Delaware the special election is for a full four-year term.”

The constitutions of only two states deal specifically with this question.
North Carolina under its one-term rule excludes from consideration service as
governor by an incumbent “when the office shall have been cast upon him as
lieutenant-governor or president of the senate.”58 The New Jersey constitution
of 1917 provides that election to complete an unexpired term shall be regarded
as election to a full term under its rule prohibiting more than two successive
terms; but the refligibility limitation does not apply to an officer who succeeds
only temporarily to tho powers nnd duties of the governorship.35 Immediato
reflection of incumbents who have served partial terms in recent years in Mis-
sissippi, Georgia and Kentucky, all of which have aone-term lim it of fouryears,
indicates that their constitutional limitations are not construed to forbid an
immediato reflection of a succeeding officer who has served less than a full

* States with two-year terms in which a two-term limit haabeen observed for moro
than half a century aro Kansas, Maine, Sor,.!". I.”ikota, nnd Texas. No governor has been
eleetod for a third successive two-year torr.i it irkansas since 1005.

" Thus Governor Albert C. Ritchie, of Maryland, in winning reflection throe suc-
cessive times beginning in 1024, broke u one-term trndition of long standing in thnt state.
Governor John G, Winant, by winning a second, but nonsuccossivo term in Now Hamp-
shire in 1030, defied n tradition against a second election; nnd in 1932 he set a new prece-
dent by obtaininganother, successive term. In 1020 Governor John E. Weeks, of Vermont,
by his rcoloction to a second successive term, broke none-term tradition which hud per-
sisted in that state for ovor fifty years.

17 Constitution of Dolawnro, Art. 3, Sec. 0.

u Constitution of North Carolina, Art. 3, Sec. 2.

11 Constitution of New Jersey, Art. 5, See. 1, par. 5.
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term.® O0n the other hand, by judicial interpretation the Oklahoma constitu—
tion has been held to forbid immediate reelection of an incumbent who suc—
ceeded to the office after removal of the regularly elected governor.5

The continuing support given to the principle of limited tenure for chief
executives, as evidenced in the adoption of the Twenty-second Amendment
and in the practices of a considerable number of states, invites inquiry into
the factors accounting for itswide acceptance. As has already been shown, one
of the main considerations which led to its adoption originally has long since
vanished with the abandonment of legislative election of chief executives. Mod —
ern defenders of the principle of limited tenure, however, are still able to capital —
ize upon the traditional popular distrust of the executive which had its origins
in American experience prior to the Revolution. The modern tendency toward
strengthening the legislative and executive powers of chief executives at the
national and state levels operates to keep such fears alb"e. Supporters of tenure
limitation therefore continue to stress the arguments that it will tend to give
an executive greater freedom from narrow partisan considerations in the cin—
duct of his office; curb his lust for power; free him from the temptation to use
his powers, especially the patronage power, to achieve his own renomination
and rejection; and in general afford greater security against the threat of “tic—
tatorship.””They deny or discount materially the counterarguments that ade—
guate protection is afforded against executive usurpation in a limited term of
office, the system of separation of powers, and a written constitution; that the
opportunity of securing a voto of confidence from the people by obtaining re-
election gives a chief exF,,. Tive a powerful incentive to deport himself with
rectitude and administer his office with duo consideration to the public interest
and desire; and that in time of crisis an enforced rotation in the office of chief
executive may be highly undes"rable. They ignore the contention that a genu—
ine would-be “Hictator’”would Lave ample time to attempt to accomplish his

M Governor Fioldlng L. Wright, of Mississippi, eerved out the last fourteen months
of the term of Govornor Thomas Dailoy, who died in ofiicc. Wright was then elected for
a full four-year torin in 10-17. Governor Herman Talmadge of Georgia, now nerving n
regular four-year term to which ha was olectcd in 1050, wan electod in 10-18 to completo
the last two years of tho 10-17-1051 torm. To clear the way for his reelection to a full term
immediately after serving an eloctivo partial torm, tho Georgia Legislature passed two
statutes in 1040. Ono providod that tho state cxccutivo committee of a party should
determine all qucatlona relating to tho qualifications of a candidate for nomination for
state office at its primary, including the question of his eligibility for tho office nought.
The othor made tho General Assembly the solo judge of the constitutional qualifications
and eligibility of the person olocitfd as govornor. See Georgia Laws (1949), pp. 967, 19-18.
The Georgin constitution provides that ngovernor "shall not be eligible to succeed himself
and shall not bo eligiblo to hold tho office until after the expiration of four years from
conclusion of his term of offico” (Art, 5, Sec. 1, par. 1).

In October, 1939, Lieutenant-Governor Keen Johnson, of Kentucky, who was subne
quently chosen for a full term as governor in the November, 1930, election, succeeded
briefly to tho governorship upon tho resignation of incumbent Governor Chandler, who
had resigned to accept appointment to the United States Scnato. Johnson thus served
some two months noro than tho normal period of four years.

5 Fittpalrick t ifcAlitter, 121 Okla. 83, 2-18 I’ac. 560 (1926).
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purposes during one term of office, to say nothing of two, and would be as
little inclined to respect a written constitutional limitation on his tenure as any
other part of the constitutional plan which stood in his way.

W hile public reaction to the debate on the issue in terms of these arguments
accounts in some measure for current practice, considerations of party ad-
vantage of the moment, personal politics, the traditional jealousy of legislative
bodies toward the executive, and the character of the party system are fac-
tors which also help to accountfor constitutional limitations on the chiefexecu-
tive. The records of the two major parties on the ist'ie since the time of the
Civil War have been curiously inconsistent. By and large, up to 1940 the Demo-
cratic party had shown more hostility to the idea of unlimited tenure for chief
executives than had the Republicans. The two most serious challenges to the
anti-third term tradition in connection with the Presidency were made in the
Republican conventions of J880 und 1912; while Democratic members of Con-
gress more consistently supported efforts to prevent its violation than did their
Republican colleagues.3 In most of the states which lim it the tenure of gover-
nors the Democrats are the majority party. Butin the struggle over the Twenty-
second Amendment, these party roles were in large measure reversed.

The fact that this proposal came so soon after the two-term tradition had
been successfully challenged by a Democratic President gave it the character
of a pro-Roosevelt, anti-Roosevelt partisan issue in much the same sense that
earlier actions by Congress had reflected anti-Grant, anti-Theodore Roosevelt
and anti-Coolidge partisan sentiment. Not a single Republican vote was cast
against it in either House of Congress. Those Democrats in Congress who sup-
ported it were for the most part identified with the anti-Roosevelt faction of
the party. In the first three years of the period in which the Amendment was
before the states for ratification, Deraocratic-controllcd legislatures generally
showed a reluctance to act favorahly upon it, while Republican-dominated
legislatures rushed to approve it. Only after political developments in the post-
war period had begun to raise increasing doubts iu Democratic ranks concern-
ing the soundness of President Roosevelt's judgment as a poicy-maker did
Democrutic-dominated state legislatures display in any numbers a favorable
attitude toward the Amendment. During 1950 and 1951 reaction against Presi-
dent Truman's leadership within the Democratic party also played a part in
bringing about favorable action in states whore this party controlled the legis-

“The Springer Resolution of 1875, noted above, was passod by a Democratic-con-
trolled House of Representatives. On February 1, 1913, shortly before tho inauguration
of Prusidont Wilson, the Senate passed, by a vote of 47 to 23, an amendment resolution
which would have limited a President to a single six-year term. It wns favorod by 28
Democrats nnd 19 Republicans and Progressives, and opposed by one Democrnt nnd 22
Republicans and Progressives. Congressional Record, 62nd Cong., 3rd seas,, Vol. 49, p.
2419 (1913). On February 10, 1928, the Senate passed the La Folletto Resolution, which
was essentially a restatoment of the sentiment expressed in tho Springer Resolution of
1875 opposing tho tlird-term idea. Tho 50 votes in itc favor wcro cast by 37 Democrats,
18 Republicans, and one Farmer-Lnborito, nnd the opposing votes wcro enst by four
Domocrnta and 22 Republicans. Congressional Record, 70th Cong., 1st seas., Vol. 09, p.
2842 (1928). For reviews of efforts in the past to limit preaidential tenure see Rodell,
QA cit. (above, n. 20); Trecongressional Digest, Vol. 26, pp. 14-23 (Jan., 1947).
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purposes during one term of office, to say nothing of two, and would be as
little inclined to respect a written constitutional limitation on his tenure as any
other part of the constitutional plan which stood in his way.

W hile public reaction to the debate on the issue in terms of these arguments
accounts in some measure for current practice, considerations of party ad-
vantage of the moment, personal politics, the traditional jealousy of legislative
bodies toward the executive, and the character of the party system are fac-
tors which also help to accountfor constitutional limitations on the chief execu-
tive. The records of the two major parties on the issue since the time of the
Civil War have been curiously inconsistent. By and large, up to 1940 the Demo-
cratic party had shown more hostility to the idea of unlimited tenure for chief
executives than had the Republicans. The two most serious challenges to the
anti-third term tradition in connection with the Presidency were made in the
Republican conventions of 1880 and 1912; while Democratic members of Con-
gress more consistently supported efforts to prevent its violation than did their
Republican colleagues.32 In most of the states which lim it the tenure of gover-
nors the Democrats are the m ajority party. Butin the struggle overthe Twenty-
second Amendment, these party roles were in large measure reversed.

The fact that this proposal came so soon after the two-term tradition had
been successfully challenged by a Democratic President gave it the character
of a pro-Roosevelt, anti-Roosevelt partisan issue in much the same sense that
earlier actions by Congress had reflected anti-Grant, anti-Theodore Roosevelt
and anti-Coolidge partisan sentiment. Not a single Republican vote was cast
against it in cither House of Congress. Those Democrats in Congress who sup-
ported it were for the most part identified with the anti-Roosevelt faction of
the party. In the first three years of the period in which the Amendment was
before the states for ratification, Democratic-controlled legislatures 'Tenerally
showed a reluctance to act favorably upon it, while Republican-dominated
legislatures rushed to approve it. Only after political developments in the post-
war period had begun to raise increasing doubts in Democratic ranks concern-
ing the soundness of President Roosevelt's judgment as a policy-maker did
Democratic-dominated state legislatures display in any numbers a favorable
attitude toward the Amendment. During 1950 and 1951 reaction against Presi-
dent Truman’s leadership within the Democratic party also played a part in
bringing about favorable action in states where this party controlled the legis-

“Tho Springer Resolution of 1875, noted above, was pasBed by a Democratic-con-
trolled House of Representatives. On Februury 1, 1913, shortly boforo the inauguration
of President Wilson, tho Senate passed, by a vote of 47 to 23, an amendment resolution
which would have limited a President to a single six-year term. It was favored by 28
Democrats and 19 Republicans and Progressives, and opposed by one Democrat and 22
Republicans nnd Progressives. Congressional Record, 62nd Cong., 3rd seas., Vol. 49, p.
2419 (1913). On February 10, 1928, the Senato passed the La Follctte Resolution, which
was essentially a restatement of tho sentiment expressed in the Springer Resolution of
1875 opposing tho third-term idea. Tho 56 votes in its favor were cast by 37 Domocrats,
18 Republicans, and one Farmer-Lnborite, and the opposing votes wero cast by four
Domocrats nnd 22 Republicans. Congressional Record, 70th Cong., 1st seas., Vol. 69, p.
2542 (1928). For reviews of efforts in the past to limit presidential tenure seo Rodell,
op. cit. (above, n. 20); The Congressional Digest, Vol. 26, pp. 14-23 (Jan., 1947).
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an argument that rotation in executive office must be enforced to permit the
rise of a new leadership.3 Naturally enough, the legislators who advance this
argument see no need to apply this principle to themselves ac holders of posi-
tions of power and importance in the party hierarchy.%4

A constitutional restriction on reeligibility is in the final analysis an expres-
sion of lack of faith in the electorate’s ability to make an intelligent decision on
whether to continue in office a chief executive who has had an opportunity to
make arecord upon which he can be judged. It is a denial of power to the vot-
ers to retain in office a chief executive who would otherwise win renomination
and reelection, for a fixed term of office-provides them with opportunity at
periodic intervals to dismiss an unsatisfactory incumbent. Consequently the
attitude of the people on the general issue, rather than that of persons of in-
fluence in party affairs who may be suspected of reflecting a certain amount of
bias arsing from their own partisan or personal interests is of particular signif-
icance.

Popular approval of state constitutional amendments of this character in
three states since 1925 and popular rejection of a proposal to repeal the tenure
limitation provision of the New Mexico constitution in 1937 indicate that the
idea has some measure of support by the people. ' However, the issue was not
presented to the electorate in clear-cut fashion in all these referenda. When
South Carolina reinstituted the reeligibility limitation for its governors in 1926,
the question was submitted as a part of a proposal to extend the term from two
to four years.” When Idaho’'s voters approved a similar limitation in 19-14, the
issue was aguin complicated by being made part ofa proposal to extend the term
of the governor and of other major state adm inistrative officers to four years
and to require them to reside in the county where the seat of government is
located during their incumbency in office.37 Modifications of tenure limitations

MIn the Senate dchato on the presidential tonuro proposal, Senator O’'Conor, of Mary-
land, stated tho point ua follows: "Certainly nothing could act more definitely to halt or
impede development of potential leadership in tho city, State, or Nation than to permit
any one man or any ono party to persuade the people that he or they alone are competent
and therefore must be perpetuated in of]ico” (Cong. Rec., 80th Cong., 1st besh., Vol. 93,
p. 1780 (1947 ).

* When in the course of deliberations upon the presidential tenure proposal Senator
O 'Dnniel, of Texas, offered an nmendmcent to apply nsix-year limitation to the Presidency
and to legislative officers as well, It received only his own voto. Senator Kilgore, of West
Virginia, also questioned the logic of limiting executive tenuro without likewise limiting
the tenure of legislators, but his query stirred no debnto (ibid., pp. 1003, 1947).

** South Carolinn /lefs and Joint Resolutions (1924), p. 1492; South Carolina Acts and
Joint Resolutions (1920), p. 900. For a considerable time prior to adoption of this amend-
ment, a "two-term tradition” under which a governor was limited to two consecutivo
two-year terms had been observed in this state.

" In Keenan v. Price, 08 ldaho 423, 195 Pac. (2nd) 002 (1048), the Supreme Court
of Idaho overruled a contention that tho amendment was invnlidly submitted in that the
electorate was not permitted to voto separately ou tho different propositions contained in
it. In 1928 a similar amendment, but lacking tho ineligibility clause for tho governor, was
ratified by the state electorate. It wns declared by tho Idaho Supreme Court to have heen
invalidly submitted on tho ground that the question as presented on the referendum
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in 3eorgia in 1941 and in New Jersey in 1947 also were approved in connection
with changes in the length of term of office, and therefore provided no clear
test of popular sentiment on the general issue of tenure limitation. The refusal
of the electorate in New Mexico in 1937 to abandon the reeligibility limitation
of that state,38and the adoption of a two-term lim itin Maryland in 1948, after
the electorate had earlier refused to approve a more restrictive proposal,3 were
clearer expressions of popular approval of the general principle. Over against
these indications of popularsupport for the principle of tenure limitation stand
the actions of many state electorates which have in recent times refused to be
bound by the anti-third term rule and have retained governors in office for
three consecutive terms orlonger.40

W hether the Twenty-second Amendment is merely a "politician’'s amend-
ment/'introduced into the Constitution by action of national and state legis-
lators who registered only their own partisan and personal views, or was the
reflection of a strong, genuine public opinion remains a debatable point. Pro-
vision for its reference to popularly chosen state conventions, as was made in
in the case of submission of the Twenty-first Amendment, was deliberately
avoided by its backers in Congress.4l In view of the fact that the two-term tra-

ballot was stated as whether the torms of tho stato officers involved should be ~limited”
to four years. Lane p. Lvkens, 48 Idaho 517, 283 Pac. 532 (1920).

“ New Mexico Laws (1937), p. 093. Tho provision which tho voters refused toeliminate
was ono which forbids a third consecutivo two-year term. In November, 1948, a proposed
constitutional amendment extonding tho term of ofiico of tho governor and other state
administrative officials from two to four years, and making such officers ineligible to
succood themsolves after one torm, was dofcatod by an affirmative voto of 28,914 and a
negative vote of 30,304 (New Mexico Statutes Anno., 1919 Supp., Vol. 1, p. 13).

*eLaws of Mart/land (1949), p. 1908. The popular voto in favor of the anti-third torm
proposal wae 102,043 to 100,255. Senator O'Conor of Maryland assorted on tho Senate
floor that tho two-term limit proposul had tho unanimous support of the 123 members
of the House of Delegates when it was voted on by the legislature in 1947 (Cong. Rec.,
80th Cong., 1st sess., Vol. 93, p. 1780 11947)). In 1910 tho voters of Maryland rejected a
constitutional amendment which would have prohibited an immediate redaction of the
governor to a second four-year term (Laws of Maryland, 19b9, p. 828).

40States in which governors have been eloctcd for three consecutivo two-year terms
in tho porlod since 1000 include Arizona, Arkansas, Colorado, Connecticut, ldaho, lowa,
Massachusetts, Michigan, Minnesota, Nobrasku, Now Hampshire, New York, North
Dakota, Ohio, Ithodo Island, Tennousee, Wisconsin and Wyoming. States in which gov-
ernors have boon elocted for three consecutivo four-year terms include California, Mary-
land, Montana and Now York. Tho “record” for number of terms elected in recent
times is held by the first governor of Arizona, George W. P. Hunt, Democrat, who was
elected for seven two-year terms In tho period from 1012 to 1932. Governor Albert C.
Ritchie, Democrat, of Maryland, had tho longest period of continuous service, which
extended over four four-year torms running from 1920 to 1935.

“ An attempt to make tho convention method of ratification applicable to the proposal
failed in the House by a vote of 134 to 74. The Senutc Judiciary Committee report on thu
resolution recommended use of tho convention device, but this reeommendutiou was re-
jected C3 to 20 (Cong. Rec., 80th Cong., 1st sess., Vol. 1)3, pp. 871, 18(12 (1947]). Discussion
of the alternative inodes of ratification revealed a startling lack of understanding by
members of Congress of this aspect of tho amending process. Cf. Everett S. Brown, “Tho
Term of Office of tho President,” Amkuican Political Scibnch Review, Vol. 41, pp.
447-452 (Juno, 1917).
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dition had been repudiated by the voters of the nation by the reelection of
President Roosevelt in 1940 and 1944, supporters of the proposal in Congress
had good reason to mistrust a ratification method which would have, in effect,
permitted a popular referendum, state by state, on the issue."2Polls of popular
opinion on the issue of maintaining the two-term tradition with reference to
the Presidency showed a considerable shifting of attitudes in the nation from
1936 to 1947. Prior to 1937 there was majority support for the two-term prin-
ciple. Then, in line with the action of the voters in breaking the tradition with
the reelection of President Roosevelt in 1940, there was a shift to the contrary
view. Republican voters consistently favored the principle by a heavy margin;
while Democratic voters opposed it by a somewhat lesser margin.'l These polls
suggest that the Amendment might still have been approved if its ratification
had been left to popularly chosen conventions; but the public’s attitude on the
issue was by no means so clear as to have assured this outcome."”

° In tho congressional debate no backer of the proposal frankly stated this as a rcuson
for opposing thu use of tho convention device. Reasons advanced in support of the legisla-
tive method of ratification ’re that it was mor<} expeditious, less complicated, and less
expensive than thu convention method; that the public was not greatly concerned and
interested in so "technical™ a question; and that conventions might bo "manipulated.”
Perhaps the most astounding statement was that of Senator McClellan, of Arkansas, who
in opposing the convention system declared: "I know that tho process of ratification
through action of tho State Legislatures affords thu best opportunity forgutting tho correct
sentiment of tho people, hecnuso legislators are elected, whereas in muny States delegates
to conventions uro appointed and the qui <tion is not made an issue and debated before
the citizenship nnd tho doctorate, before vis votes are cast” (Cong. liec., 80th Cong.,
1st sess., Vol. 03, p. 1800 (10471).

41 American Instituto of Public Opinion polls, as reported in tho Detroit Newe for June
14, 1930, nnd tho Public Opinion Quarterly, Vol. 2, pp. 304-305 (1047-1048), show tho
following results:

Per Cent
For Two-
Term Per Cent Democrats Republicans

Dato Limit Against For Against For Against
June, 1030 57 43 44 60 78 22
1037 40 51
1038 48 52
1030 42 58
1010 41 59
1043 (April 40 64
1043 (Dec.) 51 40
1044 (April) 57 43 32 08 84 10
1045 (May) 00 40
1047 (Feb.) 57 43 41 50 74 20
1047 (May) 60 41 43 57 70 21

41t may be contended, of course, that the fact that tinamendment proposal received
a two-thirds majority vote ineach House of Congress and majority approval in tho legiala-
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The ultimate effect on the Presidency of the now-formalized rule of com-
pulsory retirement after two terms is difficult to assess. A backward projection
gives some indication of its future impact. If the Twenty-second Amendment
had been in effect since 1789, it appears that the outcome of two presidential
elections in addition to those of 1940 and 1944 would have been affected. If
General Grant had not been a strong contender for a third-term nomination
in 1880, the “dark horse” Garfield might well have never emerged as the candi-
date of the Republicans, and the election of that year would probably have
placed some one else in the W hite House. Again in 1912 Theodore Roosevelt
would not have been eligible for the Presidency, and the splitin the Republican.
party which resulted from his candidacy and made possible the election of
Woodrow Wilson conceivably would not have occurred. Of the 32 persons who
have occupied the office of President, ten would have been rendered ineligible
for further service. Those who would have been forever disqualified include six
of the seven Presidents who are generally recognized as having been our most
outstanding and able ones.l4

To judge from the experience of the states in connection with the governor-
ship, one probable result of the Amendment will be to diminish somewhat the
effectiveness of the President as a legislative leader as the time for his enforced
retirement nears. Competent observers agree that this is an effect of reeligi-
bility restrictions on state governors.4l The reasons for this are rather obvious.

tive bodies of 30 states is primn facie evidence that it had overwhelming popular support.
However, eighteen of the Btnto ratifications wore given by state legislatures within less
thnn three months of its submission. Obviously few, if any, of them could be said to have
acted in accordance with a popular mandute on this question, since it was not formully
before the voters as an issue when the membors of these legislative bodies wero elected.
It may also bo questioned whether the issue of ratification of tho pending amendment
played any significant part in the election of members of the remaining state legislatures
which rntifiod at later dates.

u Washington, Jefferson, Jackson, Theodore Roosevelt, Wilson nnd Franklin D.
Roosevelt. Tho other outstanding President, Lincoln, would not have been affected since
ho was assassinated boforo the end of his second term. Somo might includo Grover Cleve-
land, who would nlso have been disqualified, among tho "outstanding and able" Presi-
dents.

M Dealing with this point in tho Senate debato on the presidential tenuro, Senator
Kilgoro of West Virginia asserted: “1 have had tho opportunity during tho past 8 years to
study tho rocord of governors in States in which there are limitations as to terms, and |
have discovered that the last half of tho term was a rucord of failure’” (Cong. Rec., 80th
Cong., 1stvoss., Vol. 93, p. 1949 111)47)).

Another observer states: "One state official felt very strongly that the inability of tho
govornor to succqed himself placed him in a position where ‘he hno no incentive for good
administration other than his own desire to perform efficiently.” Others interviewed were
skeptical about tho effect of this provision on the administration of the governor's pro-
gram, pointing out that tho people, even if they had an opportunity toexpress themselves,
‘weren't interested in good administration,” but judged a governor by his ability to get
his promised program through the legislature. It was generally conceded, however, that
this provision did huvo a deleterious effect on the governor's relation with tho legislature.
This is particularly truo of the second half of his term when the legislators were rnoro con-
cerned with the programs of potential candidates for the governorship and with potential
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On the one hand, his fellow partisans in the legislative branch, knowing that
he can not present himself to the voters again as a candidate seeking vindica—
tion for his party and its record under his leadership, will be under less com—
pulsion to rtmain loyal to him. As election time approaches they will become
more nnd more concerned with promoting the candidacies of the various aspir—
ants to the succession. The chief executive on his part may feel less inclined to
pursue a course calculated to maintain party harmony and solidarity. In such
an atmosphere the relationshipfbetween the executive and the legislative
branch can hardly fail to become less cordial and cooperative. This is not to
say, of course, that as the time of his enforced retirement approaches, the
executive will become wholly powerless and ineffectual as a party leader. He
will retain to the end of his term his constitutional powers, which are the basis
of his control over his party; and the realization by him and by his fellow par—
tisans in the legislative branch that they and the party will be judged at the
next election in large part on the record achieved under its current head will
operate as > restraining influence against these divisive tendencies.

Comparison of the practices of those states which impose limitations on re—
eligibility of their governors with the system prescribed*by the Twenty-second
Amendment reveals two major differences which to some minds should be as—
sessed in favor of the prevailing state practice, if it be conceded that a tenure
limitation should be imposed by constitutional rule. The Twenty-second
Amendment, in contrast to the constitutions of three-fourths of the states hav—
ing limitations of this character, fails to prevent an incumbent chief executive
from seeking to succeed himself in office. One of the most persuasive argu—
ments for a limitation on reeligibility is that it discourages the use of official
powers by a chief executive to promote his own renomination and reelection.
His ineligibility to succeed himself permits him to render judgment on public
issues with which he must deal without taking into account his immediate per—
sonal ambitions and interests. A President, moreover, acquires such a grip on
the party machinery thui it becomes difficult, if not impossible, for the party
to refuse him renomination if he seeks it.”” If the evil to bo eliminated isan in—
cumbent 3 prostitution of official power for personal and partisan ends, then a
prohibition upon an immediate reelection, rather than a prohibition of a third

patronage from thosa candidates than with tho incumbent who had distributed most of
the lucrative Btato positions nnd contrncts nnd who could not bo look upon as n can*
didato for nt least another four years, if at all™ (Color'an B. Itansonc, Jr., The Office of
Governor in the South, University, Alabama, 1951, pp. 59-60).

Key, op. cit. (above, n. 33), p. 102, summarizes the observations of an oflicinl in tho
stuto house in Florida, where a single four-year term rule obtains: ™A governor usually
goes out of office with many enemies. lie ran control his first legislature with patronago
and favors, but tho second is often boyond his control. As his term wears on even his own
appointees become independent.... Among tho enemies of thu administration, those
seeking to organize a group powerful enough to take over tho governorship find their
most willing recruits.”

4T Every one of thu ten Presidents since Grover Cleveland who has lived to comploto
a first full term or partial term has been renominated by his party. Six were returned to
office and a seventh, Cleveland, was reelected after an intervening term.
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term, is the logical remedy. If it be answered that a President or a governor
should be entitled to win vindication once on hi3 record at the hands of his
party and the voters, the question arises, ifonce, why not a second or a third
time?8

In the second place the Twenty-second Amendment rule stands in contrast
to those of the states in that it imposes a permanent ineligibility upon an in—
cumbent who has occupied the Presidency for the permissible length of time.
With the exception of Delaware, all the states with reeligibility restrictions on
their governors impose only a temporary disqualification. A temporary in-
eligibility makes possible the return to office of a chief executive whose per—
formance affords a basis upon which the voters may render a judgment, with—
out their being influenced by his direct use of the powers and prestige of the
chief executive 3 office. While the number of governors who have been re—
turned to office after a period of ineligibility is not large,4* there have been
enough instances to demonstrate that the vote's, on occasion, may prefer such
an experienced chief executive over an untried one. If the people can be
trusted at all to choose their chief executives, they ought to be capable of
making an intelligent choice under th"se conditions. A similar disposition of
this aspect of the issue as it relates to Presidents who have served the permis—
sible period of time would have rescued them from the role of “Hiscontented
ghosts, wandering among the people and sighing for a place which they are
destined never more to possess,”’® and saved to the nation their talents as
leaders in case of future need.

a "In their haste to register disapproval of the late President for seeking a third and
then a fourth term, these gentlemen (who sponsored the Twenty-9econd Amendment]
neglected or ignorej the really critical issue, v hich is whether a President should be per-
mitted to succeed h...-\self at all. Inasmuch as the Presidency isa ‘killing job/ to which few
men como until have passed tho peak of their physical vigor, few Presidents will bo
likely to seek a third term, and certainly not a fourth, remembering tho penalty which
Mr. Roosevelt paid for doing so.

"The chief objection to presidential reeligibility, to my mind, is just as valid against a
second successive term as it would bo against a third one. It consists in the fact that a
President who is looking forward to refilection will evaluate all programs and policies
primarily for their probable effect on his political fortunes and will, in fact, bo expected
and required by his pnrty to do so” (Edward S. Corwin, The President: Office and Powers,
3rd od. rev., Now York, 1948, pp. 48-49).

«*Among state governors of recent years who havo been returned to office after periods
of ineligibility are Gifford Pinchot, of Pennsylvania; A. Harry Mooro, of New Jersey;
Olin Johnston, of South Carolina; David Bibb Graves, of Alabama; Eugeno Talrnadge,
of Georgia; Theodore Bilbo and Hugh Whito, of Mississippi; and Ilonry Schricker, of
Indinna. Tho number of governors who have been returned to offico after a period of
ineligibility would undoubtedly bo larger were ituot for the fact that many of them in the
meantime successfully sought federal offices, especially seats in the Senate, which thoy
have preferred to retain rather than to seok the governorship a second time.

M Cf. Alexander Hamilton in Number 72 of the Federalist Papers. During senate
consideration of the presidential tenure proposal Senators Holland, of Florida, nnd Mng-
nuHen, of Washington, strongly urged an amendment which would have made possible
tho Inter refilection of a President who had served the permissible two consecutivo electivo
terms. The proposed amendment was rejected 50-34 (Cong. Rec., SOth Cong., 1st sess.,
Vol. 93, pp. 1911, 1955 (19471).
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The fundamental problem toward which constitutional limitations on execu—
tive tenure are advanced as solutions is the dangerous accretion of power in
the hands of the chief executive. The trend toward concentration of authority
and influence in the office of chief executive has become more pronounced at
both the national and state levels of government in recent decades. That de—
velopments in this direction have carried to the point where there is ample
cause for grave concern can hardly be questioned, particularly in the case of
the Presidency. It may be seriously doubted, however, whether a constitu—
tional limitation on executive tenure offers any substantial measure, of relief.
The causes for the recent growtn of executive power and influence are to be
found in the expansion of the functions of governme. it generally, in the increas—
ing complexity of the matters with which government must grapple in a period
of worldwide economic and political dislocation induced by two world wars in
one generation, and in the increasing reliance which must be placed upon a
bureaucracy functioning under the immediate direction of the chief executive
to effectuate the purposes of government. In the case of the Presidency, the
rise of the United States to a position of leadership among the free nations of
the world is another factor of momentous consequence in the situation.

Constitutional limitations on executive tenure fail to come to grips with the
basic issue. By promoting a false sense of security, they may actually hinder
the development of those types of safeguards in which salvation against the
evils of an over .rcerung executive power really lies. A reshaping of our political
institutions to make the opposition party a more effective instrument for hold—
ing the administration to account, reexamination by the legislative branch of
the question of its proper role und function in the governmental process and
the devising of means and methods to give ita more powerful voice in various
areas of high-level policy-making, and insistence upon a rigid regard for the
right of the people generally to criticize and oppose within the biond limits as—
sumed by the democratic dogma— these arc lines of action which offer far
greater promise as safeguards against the threat of “flictatorship””than do
measures of the sort illustrated by the Twenty-second Amendment.
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Establishment of the Office of Stale Governor 17

popular vote, was favored in the New England states. Under the Con—
necticut and Rhode Island charters the freemen of the colony had
been privileged to participate in the choice of the governor from
among their Tompany." *This practice was continued in these states
after statehood was achieved. A majority vote was required for elec—
tion; if there was no popular majority the assembly chose the governor.
Massachusetts in 1780 and New Hampshire in 1784 also adopted this
system, with one refinement: their constitutions provided that in case
there was no candidate with a popular majority the choice should be
made by the upper house of the legislature from a panel of two selected
by the lower house from among the four highest in the popular voting.
The New York constitution of 1777 was unique in that it anticipated
the modern mode in providing for direct election of the governor by
the state§ freeholders, ie, those owning property in land, the candi—
date with a popular plurality to be deemed elected without further
recourse.

In all the states from Pennsylvania and New Jersey southward the ,
principle of legislative appointment was favored. The most common
method of choice was by joint vote of the two houses. Ordinarily a
majority in the joint vote was requited, successive ballots being taken
until a majority was mustered for one candidate. The Maryland con—
stitution of 1776 provided that in case there was a tic vote between
the two leading candidates after a second ballot the issue should be
decided by lot. Under Georgia$ constitution of 1777, election of the
governor from among imsown membership was a function of tire uni—
cameral assembly. A variation from the general practice was found in
Pennsylvania, where the "president” was chosen annually by the uni—
cameral assembly from among the 12 executive councilmen who were
themselves popularly elected for a term of three years.

TERM AND RE-EUCIMUTY

The 1idea that executive and legislative officers should hold office
for a specific term was accepted without question by the framers of the
original! state constitutions. In keeping with the aphorism of John
Adams in his Thoughts an Govermment that "where annual elections
end, there slavery begins," all but three of the original state constitu—
tions gave the chief executive a one-year term. Exceptions were Dela—
ware and New York, with three-year terms, and South Carolina, which
allowed a two-year term. The temporary plan of government in elfect
in Georgia for a brief time in J/7G provided for only a six-month
term, but it was replaced the next year by a more complete plan of
government under which the chief executive enjoyed a one-year term.
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In seven states, all lying from Pennsylvania southward, tenure in
ollice was further limited by various restrictions upon re-eligibility. It
should be noted that these were all states in which the principle of
legislative election prevailed. Georgia®s constitution of 1777 was the
most restrictive in that it limited an individual tono more than one one-
year term in each three-year period. Despite the further provision
obligating a governor through his oath of office "peaceably and quietly"
to relinquish his office at the end of one year, that state was the only
one to become involved in a squabble over occupancy of the governor—
ship during the Revolutionary War period2l In the New England
states as well as in New York and New Jersey there were no re-
eligibility limitations. Continuance of the same person in office for
long periods through successive elections was the usual practice in these
states both during and after the Revolutionary War. For example,
George Clinton was governor of New York for six successive three-year
terms from 1777 to 1795 ;William Livingston, the firstgovernor of New
Jersey, served 14 successive one-year terms from 1776 to 1790 ; Jonathan
Trumbull of Connecticut served as colonial governor and state gover—
nor from 1769 to 1786; and except for a two-year interlude (1785-
*787), John Hancock was governor of Massachusetts from 1780 to 1793.

CONSTITUTIONAL POWERS AND FUNCTIONS

The role assigned the chief executive under most of the original
state constitutions, while not an insignificant one in all cases, was con—
siderably less important than that of the colonial governor in the royal
and proprietary provinces. The influence of colonial practice was seen
in the fact that in every state a conciliar body or bodies was provided
to advise, assist, and in some respects restrict the governor in the
exercise of certain powers. The agency created took various forms. In
Pennsylvania and Vermont and under the temporary plans of govern—
ment in Massachusetts, New Hampshire, and Georgia, the executive
powers were actually in the hands of the executive council itself, rather
than in those of the chief executive officer, but under the other forms
of government a clearer distinction was made between the chief ex—
ecutive and the body associated with him in the exercise of his
powers.

ZI.Oonditions in Georgia were partiwla}%jwtic after British military forces
occupied the major portion of the state in . Choice of a successor o the first
governor elected under the Constitution of could not he elfectcd hv the new
assembly because of British occupation of Savannah, the cgpital. Rival groups

comprised of remnants of the assembly later met and each chose a set of executive
oircials. For some )cars there was a Succession ﬂ]—% claimants t the post of
governor in that state. See Green, of), cit., pp. ; and Ethel Kime Ware, A

Constitutional History of Georgia (New York: Columbia Univel’g-@/ W, Co!;gﬂbia
University Studies in History, Economics and Public Law, No. X )- p- .






to

A laska Conservation

Society

UPPER COOK INLET
CHAPTER

BOX 3395
ANCHORAGE, ALASKA
99501

March 1, 1975

Rep. Terry Gardiner, Chairman
House Judiciary Committee
Pouch V

State Capitol

Juneau, Alaska 99811

Dear Terry:

The Upper Cook Inlet Chapter of the Alaska Conservation
Society strongly supports HJR 10 - An Environmental Bill of
Rights, Constitutional Amendment. We urge your committee to
report favorably on the resolution and to press for passage
in both houses of the Legislature.

The need and rationale for this action has been well
expressed by Dr. Charles Konigsberg on several occasions in—
cluding the Dinner for Legislators held in January in Anchorage
and sponsored by the Upper Cook Inlet Chapter and the local and
state Sierra Club organizations. The Upper Cook Inlet Chapter
represents more than 100 Anchorage area citizens. All present
and future generations of Alaskans will be the beneficiaries if
favorable action is taken this year.

Now is certainly the time to add these needed safeguards
to the Alaska Constii ition - before serious inroads have been

made on our near pristine Alaskan air, lands and waters. As you
well know our State is poised on the brink of a massive effort to
extract and develop its oil, gas and mineral resources. Alaskans

must have the assurance that in the process we will not be called
upon to sacrifice our rights to a clean and liveable environment.
Thid Environmental Bill of Rights must be considered as a necessary
companion to other legislation which will be acted upon this session
in order to foster and control wise land and resource use by the

oil industry and other extractive industries. It is especially
important that favorable action on HJR 10 precede the large influx

DEDICATED TO THE WISE USE, PROTECTION AND PRESERVATION OF
ALASKA'S RENEWABLE AND NON-RENEWABLE NATURAL RESOURCES.



of population which the State can expect which will hring
increased pressures to our rural and urban environments.

As a Constitutional amendment, it will serve as an
expression of our environmental and social goals and will
thus guide our development and growth, and our efforts to
formulate land and water use plans with the fullest respect
for the people®s need for and right to the highest quality of
iar, land and water. It will provide the most effective
assurance that the maximum possible protection will be given
to Alaska®s natural resources, wildlife, "scenic beauty and
opportunity for quiet - those qualities which have attracted
a major portion of us to choose Alaska as our home.

We urge your committee to act favorably on HJR 10 and
to work for passage in both houses of the legislature. It is
vitally important that the State take this action to recognize
the rights of its citizens. We are fortunate in Alaska in
being able to provide assurance of these rights. Elsewhere
they have already been denied by the thoughtless actions of
countless numbers of people and organizations.

Sincerely yours

lan W. McLeod, President
Upper Cook Inlet Chapter, ACS

ct: Members of the House
Judiciary Committee
Also:

Rep. Susan Sullivan
Rep. Nels Anderson
Rep. Mike Bradner
Rep. Brenda Itta
Rep. Mike Hershberger
Rep. James Huntington
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"&Amending: the Constitution of the State of Alaska to provide for
"consideration of vetoed bills during: special sessions of the
legislature.”

comm/ittee: report

o/>Q/7r
HOUSE
Mr.Speaker: Date ‘ /"
The Committee on has had
under consideration. A Majority of the members of the Committee

( )recommends it DO PASS
( )recommends it DO NOT PASS
( )recommends it DOPASS WITHATTACHEDAMENDMENT(S)

(y Y recommends it BE REPLACEDWITH CS FOR tfj_ A __' __ AND THAT

CS FOR [1Jda [l DO PASS

() "and" recommends it BE REFERRED TO THE

COMMITTEE

() reports it back WITHOUT RECOMMENDATION

() "other"

Members signing the Major ity report:

yy * 17 .

Members NOT concurring in the Majority report:

recommends:

recommends:

recommends

recommends:

recommends:




.Nintroduced: 2/13/75
Referred: State Affairs and
Finance

BY UR10N,BOWMAN,BRADDER,
ELIASON,FINK,FREEMAN,MILLER,
ILN THE HOUSE PARKER AND WALLIS
HOUSE BILL NO. 16*1 am
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to consideration of vetoed bills
during special sessions; and providing for an effective
date.’
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
s Section 1. AS 2*1.05.100(1) 1Is amended to read:

(¢D) The governor may call the legislature Into special
session by issuing a proclamation at least 15 days in advance of the
convening date stated :In the proclamation. At a special session called
by the governor, legislation Is limited to the subjects designated by
the governor in his proclamation or to the subjects presented by him.
This provision does not curtail the duty of the legislature to eon-
elder a_hi.ll that has been vetoed following adjournment of the last
regulrir nosal.on of that legislature.

* Sec, 2. AS 2*1.30.100 In amended to read:

Sec. 2*1.30.100. ACTION UPON VETO. When the governor vetoes a
bill or by veto strikes or reduces an item IN an appropriation bill,
during a regular pension of the legislature, the loglsloture shall
proceed to act In accordance with sec. 16, art. 11, of the state
constitution as 1t is Implemented by the rules of the legislature.
A_bll1l vetoed after adjoUWimont of a regular 3se:slon shall be recon-—
sidered byjthe~full membership ofjthe legislature sitting at: one body

no later than the fifth day of Fthe next regular or special session
convened during that legislature.

* Sec. 2. EFFECTIVE DATE. This Act takes effeci; immediately upon the date



Hoowse Judiviary Committee
Warceh 4, 1973

The meeting was called to order at 1:20p.m. by Chairman Gardiner.
All members were present except Mr. Brown.

The committee agreed that a public hearing should be scheduled
on medical malpractice and that representatives of the medical,
law and insurance professions be invited.

HJR 11 Special Session Veto
The following possible amendments were discussed:

page 2 line 2 insert regular or specialsession/ change the
title to eliminate reference, to special session.

Mandate a veto session to take place 30 days after the
regular second session for a maximum number of days.

The committee decided to consider this bill further at a later
time.

HB 27 School Bus Drivers

Mr. Pink moved the Dbill out of committee with the HESS Eimendment.
There being no objection, the bill was passed out.

HB 1J0 Transfer of Interest in Realty

Mr. Bradley moved that :{in line 11 after no person ADD other
than a natural person. This amendment was meant to disinclude
Individuals but not corporate persons. Amendment 1 passed.

Mr. Bradley moved that in 19 the following be added (language

to be worked on) The Commissioner of the Department of Commerce
may exempt federal agencies if he finds that they will stop
activities in Alaska as a result of the bill. Amendment 2 passed
but the committee requested that the language drawn up to
accomplish this amendment be approved by Commissioner Motley.

Mr. Fink requested that a letter of intent be drawn up by
committee staff to state that there are lending institutions

in the state following the practice prohibited by this bill,

to explain what a natural person is, and to explain why certain
agencies may be exempted.

Mr. Fink moved the Dbill out ol* committee as CS I3 *10. There
being no objection, the bill was passed out of committee-.
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fouwse Judiciary Committee
April 3, LT

The meeting was called to order at .7:20 p.m. by Chairman
Gardiner, and was ruled a continuance of the" afternoon
meeting.

HB 191 Transportation Tariff

Commissioner Motley testified that the ATC would like to give
N5 days notice, but this creates problems in administration.
It would be theoretically possible to have two different
rates in effect at the same time. "He felt that"this problem
could be worked out, possibly by giving the federal notice
earlier than required.

Mr. Specking suggested making the language similar to that
of the ICC. He questioned whether the commission or the
shipper was required to notify the public.

Mr.“Bradley"moved HB 191 out of committee and asked unanimous
consent. Mr. Parr objected. Mr. Bradley withdrew his motion.
Mr..Parr requested that the ATC be notified for one final

time and requested to present justification as to why they
oppose the >15 days notice.

HJR 11 Veto, special session

The following amendments were adopted:

page 1, line 7: in the title - after "bills"” 1insert a period
and delete the rest of the title.

page 2, line 2: delete the underlinedlanguage inlines 2 and
3 and insert: "than the fifth day of the nextregular or
special session of that legislature.--—-—-—-——-————— -

CS HJR 11 was moved out of committee.

HIJR X Governor®s ternm

Mr. Gardiner turned the chair over to Mr. Bradley. Mr. Gardiner,

sponsor of the bill, testified that the adverse effects of an
election in the middle of a governor®s possible term must be
weighed against the public accountability that the election

provides. He said that work in an election year 1is just
as important as any other time and should not be sacrificed
to political ambition. He suggested that language be put 1in

the bill to state that a governor having a 34 year term
previous to election to a six year term would be allowed

to serve the full six year term. This would hold true not
only for transitional periods but could also be incorporated
to cover a It. governor who serves more than 4 years of a
governor™ term - who would then not be eligible to run,
but who serves Iesj5 than four years -- would be eligible for
a six year term of his own.

It was decided that proposed amendments would be drawn up.
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fund tor certain proceeds derived from non-renewable resources.

COMM ITTEE REPORT

3/10/76 HOUSE

Mr.Speaker: Date

JUDICIARY SSHJR 39

r . .
we Committee on has Had

under consideration. A Majority of the members of the Committee

() recommendsit DO PASS

() recommends it DO NOT PASS

() .ecommendsit DO PASS WITHATTACHED AMENDMENT(S)

(>m) recommends it BE REPLACED WITH CS FOR ' ' AND THAT
vS FOR moi ko DO PASS

() "and" recommends it BE REFERRED TO THE

COMMITTEE

() reports it back WITHOUT RECOMMENDATION

() "other"
Members signing the Majority report:
v/ir\/ e */i7S - VY

4i—l{'o- ].|1|U . m

Members NOT concurring in the Majority report:

recommends:

recommends:

recommends:

recommends:

recommends:

Chairman



HUSI*AIGT=IEXT OF KFVKX1JE
OFFICE OF WE COMMSSONER ~~ / POUCI S- JUNEAU 995l

February 4, 1976

The Honorable Hugh Malone
Chairman

House Finance Committee
Alaska State Legislature
State Capitol Building
Juneau, AK 99811

Re: Sponsor Substitute for House Joint Resolution Ho. 39
Dear Mr. Malone:

Sponsor Substitute for House Joint Resolution No. 39, proposing

an amendment to the Alaska Constitution, establishing a permanent
fund for certain proceeds derived from non-renewable resources was
introduced on January 15, 1976 by the Rules Committee at the
request of the Governor and was referred to the House Finance and
Judiciary Committees.

For the consideration of the House. Finance Committee, | am enclosing
a copy of a fiscal note prepared by Lawrence P. Eppenbach, Deputy
Commissioner, Treasury, Department of Revenue along with a copy

of a memorandum from the same employee detailing fiscal note
comments.

If you or any members of the House Finance Committee have any
questions on the material submitted, please telephone the writer
at 465-2397 and I will contact Mr. Eppenbach for further infor—
mation or testimony at a hearing.

Very truly yours,

R. D. Stevenson
Special Assistant

Enclosures

cc: The Honorable Terry Gardiner
Chairman
House Judiciary Committee

Lawrence P. Eppcnbacli
Deputy Commissioner, Treasury
Department of Revenue
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THE LEGISLATURE OF THE STATE OF ALASKA
FISCAL NOTE

Second Session - Ninth Legislature
HEQUEST
Jifcfjidpxw.*?**  Joint Resolution - Permanent Fund
Title:
Hequostod by : Governor : Date : January 17.. 1976
Return Date Requested:
Agency i——--- Revenue Program:SLatc. JnvesJuDanii-ivdvlsory

Committee

FISCAL DETAIL
Budget Request Unit(s) Affected:

A. EXPENDITURES:~ (Thousands of dollars)

OBJECT FY 76 FY 77 FY 70 FY 79 Fy 80
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 1.7>0,000.
COMMODITIES
EQUIPMENT
]..AND & STRUCTURES
GRa1JTS, CLAIMS, ETC.

TOTAL .150,000

B. FUNDING: (Thousands of dollars)

GENERAL FUND 150,000 I
FEDERAL FUNDS 1
OTHER i

C. POSITIONS:

Fy 81



to, f
Sterling Gallagher
Commissioner

Deppptment of Revenue DAIE ( eJanuary 12, 1976.
wom, Ipawrcnce C. Eppenbach sucjtai Fiscal Note Comments -
Deputy Commissioner, Treasury Permanent Fund Concept

Department of Revenue

The proposed Constitutional initiative would establish a
permanent fund composed of 10 percent of all mineral lease revenue
and production taxes received by the State. The amendment calls
for the fund to be invested in income yielding projects and invest—
ments, with the income transferred to the general fund.

The amendment language is broad in nature and a comprehensive
piece of enabling legislation will be required to make the concept
work. Many topics will have to be addressed by this enabling legis—
lation such as the investment objectives, the creation of develop—
ment financing institutions, new loan programs, and even the

organizational framework. To study these questions and to have
draft legislation ready for introduction at the beginning of the
1977 session will require research to commence right away. In

addition, since the success of this fund will hinge on the quality
of management personnel work must also proceed in identifying and
recruiting qualified managers.

This fiscal note assumes that the present State Investment
Advisory Committee will research and draft this .legislation and
that it will be completed by January 15, .1.977. This Committee 1is
presently responsible for advising the Commissioner of Revenue with
respect to investments and its membership (legislative, executive,
and public) 1is broadly representative of Alaskan interests.

The State Investment Advisory Committee does not.have a
permanent staff; this fiscal note would provide funds for securing
the necessary research capability. In addition, new members may be
appointed to the Committee to enhance its ability to undertake this
responsibility. Even though the approach taken ultimately will be
up to the Committee, the following outline might represent a typical
plan. It divides the work into four phases:

1. Preliminary/Conceptual Research: Tyeical assignments would
include a study of the experience of similar funds in other states;
a thorough cataloging of Alaska®s renewable and non-renewable
resources; an examination of the need for credit expansion 1in Alaska
the evaluation of present: loan programs; the identification of
alternative administrative frameworks for the* fund; and background
data gathering on the State"s financial position.



Sterling Gallagher -2- January 12, 1976

2. Economic Research: Work in this area might consist of
the classification of present and potential revenue sources into
recurring and non-recurring components; the identification of
possible recurring revenue increments related to development
activity, and the identification of environmental costs associated
with that activity. This should provide a ranking of potential
economic projects with respect to long term net economic benefit
to Alaskans. Careful coordination with the development plans of
Native Regional and Village Corporations, State authorities,
municipal, and private sector corporations will be required.

L 3. Financial Research: Here the detail work begins 1in
eidentifying alternative investments that may qualify for permanent
"fund participation. Each project would have to be ranked according

to its ability to stimulate net recurring revenue benefits to the

entire State. Measurements of the impact of fund operation on State

budget expenditures would also have to be made.

4. Legal Research: Reviews of legal investments, the legal
status of investing in quasi-public institutions, and the actual
writing of proposed legislation would logically fall into this
category.

LCE:ge
Enclosure
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[ntroduced: PITY T
Referred: Finance and

Judiviary

BY THE RULES COMMITTEE BY

IN THE HOUSE REQUEST OF THE GOVERNOR

SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO. 39
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION

Proposing an amendment to the
Alaska Constitution, establishing
a permanent fund for certain pro-*
ceeds derived from non-renewable
resources,

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1, Article IX, Section 7> Constitution of the State of Alaska,

is amended to read:

SECTION 7. DEDICATED FUNDS. The proceeds of any state tax or
license shall not be dedicated to any special purpose, except as pro-—
vided in section 15 and except when required by the fe",oral government
for state participation in federal programs. This provision shall not
prohibit the continuance of any dedication for special purposes exist—
ing upon the date of ratification of !nis constitution by the people
of Alaska,

* Sec. 2. Article IX, Constitution of the State of Alaska, 1is amended
by adding a new section to read: n

SECTION 15- PERMANENT FUND, pTer) per cent of all mineral lease
rentals, royalties, royalty sale proceeds, revenue sharing payments,
bonuses, andVmineral production taxe”received by the state shall be
placed in a pez1inanent fund, the principal of which shall be used only
for income investments.N The legislature may appropriate additional
amounts to the permanent fund which shall become a part of the principal

of the- fund. All income from the permanent fund shall be deposited in

the general fundr**~*n y n (

“1 SSHJR 39



AMENDMENT

Offered in the HOUSE:

2)

3)

4)

5)

6)

To: HOUSE BILL No,

SENATE BILL No,

Page: _ i

after "estat shing” insert

1
before PERMANENT FUND insert
before "per cent"™ delete:

insert:

1

before "revenue" insert:

1

after "investments" insert

1

after "fund" add:

add another section

By : finance committee

sshjr 39

Line:-Title

an ALASKA PERMANENT FUND

22
ALASKA
Ten

Twenty-five

23

federal mineral

STri  cx AltxHJr? plo

which shall be established
by law

W ot WA 1

unless otherwise provided
by law

* Sec. 4. The amendments
proposed by this resolution

if adopted by the voters at
the next general election
shall become effective 90 days
after the certification of

the election returns by the
lieutenant governor.



Before the House Judiciary Committee
Regarding: HJR 39 Exception for Dedication of Revenues
Constitutional Amendment for a "permanent fund"

Testimony by Norman Bailey of Anchorage, Alaska - March 15, 1976

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

As the permanent fund concept is before you for passage
during this Legislature we cannot stress its importance to the
State, and to the future of its citizens, enough.

Alaska 1is to be the recipient of an additional one billion
dollars each year (if tax laws remain unchanged). As oil begins
to flow in 1978 and continues <n for nearly 20 years, we will be
awash in "petro-dollars".

Prudence dictates that we begin now to set up a mechanism
for the management of these monies we will receive from the sale
of one of our non-renewable resources.

The permanent fund, or placement of a certain percentage,
is a fund to preserve the money while it waits to be placed 1in
the State economy to help that economy be more self-reliant. In
the past we have seen the negative results of economic exploitation.

The gold industry, once the most influential in Alaska, now
presents only closed up mines, ghost towns, and old cabins as
evidence of the period. The wealth left Alaska to New York,
Seattle, San Francisco, Chicago, and elsewhere. It did Alaskans
little good and left no economic benefit for Alaskans of today.

The fishing industry, once strong and thriving, has been
exploited nearly beyond recovery. For the most part the wealth
has left Alaska. The canneries are owned, still today, almost
all by outside interests. The wealth from exploiting that resource
has been of little benefit to Alaskans.

The story line is almost the same in each industry. The
permanent fund can alter that line. It can allow Alaska the ability
to exercise a greater degree of control that ever before over its
economic and financial destiny.

Jhrough no acts of our own, we are heir to the benefits of
this »«reefcoccuring treasure. It is doubtful that another Prudhoe
Bay will come Alaska®s way. It is the obligation and duty of the
members of this Legislature to offer all Alaskans the opportunity
to decide - since this time they have a chance - what they think
the policy of the State ought to be with regard to the preservation
of our oil wealth.

I urge you pass HJR 39 out of Committee and give it early
attention on the floor.



ASSUMPTIONS

NATIVE CLAIMS
(millions)

FY76 - $ 6.4 FY77 - §$ 5.9 FY78 - $ 71.6
FY79 - $90.8 FY80 - $124.6 FY81 - $140.9
FYs2 - $59.8

This 1i1s the payment schedule which is included in State Expenditures.

PROPERTY TAX
(millions)

FY76 - $16.3 + $70.1 = $86.4 FY77 - $70.1 + $58.1 = $128.2
FY78 - $128.2 + $23.9 = $152.1 FY79 - $152.1 + $2.3 = $154.4
FY 1980 = $154.4 FY 1981 = $154.4 FY 1982 = $148.2

The Petroleum industry property is depreciated at 4% per year from FY81 on.

The aforementioned assumes a move up in the effective payment date from Sept
to June. This is why the additional (+) revenues appear from FY76 to FY79.

BONUS SALES
No Anticipated Bonus Sale Receipts Included

RESERVE TAX CREDIT
(millions)

The Permanent Fur.d is calculated on the total reserve tax before the com-—

panies receive credits. This 1is in conformity with the intent of the bill.
Receipts $220 in FY76 $269 1in FY77 for a total of $489
Paybacks $109.2 in FY78 $142 in FY79 $198.4 FY80

$ 39.4 in FY81
INTEREST RATES

The Permanent Fund earns 6% on the previous year®s balance which is de—
posited in the General Fund.

The General Fund earns 6% on the previous year™s balance which is deposited
into the General Fund.
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YEAR

FY7 5
FY76
FY77
FY78
FY79
FY8 0
Fysl
FY82
FY83
FY84
FY8 5

TOTAL

UNRESTRICTED

GE® :ral
REVEN
BEFOR

CONTRIBUTION CONTRIBUTION

333,
650,
728.
986.
1181.
1493.
1871.
2111.
2403.
2651.
2819.
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4
0
7
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TOTAL

REVENUE
SUBJECT TO
PERMANENT

FUND

68.
63.

688

874.
1198.
1374.
1526.

1757.

1931.
2018.
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ANALYSIS OF PERMANENT FUND
(in millions of current dollars)

25% CONTRIBUTION
TO
PERMANENT FUND
PER YEAR

e
o1~

172.
218.
299

343.
381.
439.
482.8
504.6

wo~NoooO N ©ON

PERMANENT
FUND
BALANCE

17.
33.
26G5.
423.
72 3.
1067.
1449.
1888 .
2371.
2875.7
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- AT 25%

TOTA

UNRESTRICTED
GENERAL FUND

REVENU
AFTER

CONTRIBUTION

333.
632.
712.
814.
962.
1193.
1527.
1730.
1964.
2168.
2315.

CONTRIBUTION RATE

L

E
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TOTAL
UNRESTRICTED
GENERAL FUND
EXPENDITURES
+ ALASKA NLC

490.
626, .
705.
871.
990.
1124.
1240.
1259.
1300.
1400.
1500.

COO0OPMOD O NO

GENERAL FUND
SURPLUS
(DEFICIT)

(156

6.
6.
(57.
(27.
68.
286.
470.
664.
768.
815.

_6)
4

9
4)
9)
6

7
3
5
9
2

GENERAL

FUND

BALANCE

379 .
385 .
392 .
335 .

307
375
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THE LEGISLATURE OP THE STATE OP ALASKA
FISCAL NOTE

Second Session - Ninth Legislature
— *
. REQUEST /31~ A 3 7?
Sjj&jatxjfKx)'. Joint Resolution - Pennanent Fund
Title:
Requested by:__CnvCEJQQr_ Date: January 12. 1976
Return Date Requested:
Agency . Revenue Program:_£taLe-.InvestiDcnt Advisory

Committee

I1.. FISCAL DETAIL
Budget Request Unit(s) Affected:_

A. EXPENDITURES: (Thousands of dollars)

OBJECT FY 76 FY 77 FY 70 FY 79 FY 80 Fy 81
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL JJ?iL.doo
AOQO COMMODITIES
500 EQUIPMENT
600 LAUD w STRUCTURES
700 GRANTS, CLAIMS, ETC.

TOTAL 150,000

B. FUNDING: (Thousands of dollars)

GENERAL FUND 150.000 J'
FEDERAL FUNDS 1
OTHER t

C. POSITIONS:

PERMANENT/TEMPORARY / / / LI 1 7'|- /
MAN MONTHS (P./T.)

~N
~N
~N

I11. ANALYSIS (See Fiscal Note Preparation Instructions, Section 1I11)

This fiscal note displays the reasonable minimum in resc."."ch expenses to draft
bills for introduction in the 1977 legislative session to uplcment the permanent
fund. It does not describe the longer term revenue impact of such a fund.

1v. ATTACHMENTS

V P
V. DATE: Jnnuarv 12. 1976 PREPARED DY : (Lawrence C.. Rppenbach
Original: Legislative Finance
cc: Budget and Management

Prime Sponsor (First Legislator Named)

H/S 50



MEMO TO: Terry Gardiner
FROM: Rick Svobodny
RE: SS HJR 39 Permanent Fund

March 16, 1976

After the Committee meeting of larch 15 I discussed the
guestion of broadening the language concerning taxation
of mineral productsdéand severance with Av Gross. Av
suggested | contact John Messenger, the attorney in the
Department of Law who deals with tax matters. On March
16, Messenger and | discussed the committee®s desire to
broaden the language of sec. 15 while at the same time
restricting the income to the fund to proceeds of
mineral production or severance. Messenger and |
suggest that on page 1, line 24 the word "all"™ be added
after the word "and". The addition of this word makes
the language more explicit but is not overly broad. We
discussed other language but given the propensity for
the Supreme Court to liberally construe the Constitution
we felt that any other language will be overly broad.

The proposed amendment should be coupled with a Chairman*®
Report to read as follows:



[ntroduced: PILY T
Referred: Finance and
Judiciary

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO. 39
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION

Proposing an amendment to the
Alaska Constitution, establishing®/
aﬂggcﬁgﬁent fund for certain pro-—
ceeds derived from non-renewable
resources.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article 11X, Section 7, Constitution of the State of Alaska,

is amended to read:

SECTION 7. DEDICATED FUNDS. The proceeds of any state tax or
license shall not be dedicated to any special purpose, except as pro-—
vided in section IfJ and except when required by the federal government
for state participation in federal programs. This provision shall not
prohibit the continuance of any dedication for special purposes exist—
ing upon the date of ratification of this constitution by the people
of Alaska.

* Sec. 2. Article IX, Constitution of the State of Alaska, 1is amended
by adding a new section to read:

SECTION 15.7 PERMANENT FUND. JPgfi per cent of all mineral lease
rentals, royalties, royalty sale proceeds,/irevenue sharing payments,

bonuses, andyynineral production taxes received by the state shall be

placpd in a permanent fund, the principal of which shall be used only
/K/Tim*«/v = **'m
for Income 1investments#. The legislature may appropriate additional

amounts to the permanent fund which shall become a part of the principal

of the fund. AlIl income from the permanent fund shall be deposited 1in

the general funcr*~ ~ P
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The amendments proposed by this resolution shall be placed

before the voters at the next general election in conformity with art.

till, sec.
the state
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Constitution of the State of Alaska,

and the election

laws of



POUCH Y »SIAIE CAPITO
JNEAU. ALAKA - 95301

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 15, 1976

SUBJECT: SSHJR 39 and amendments proposed by the House
Finance Committee

T0: Representative Gardiner, Chairman
House Judiciary Committee

FROM: Randolph Berry
Revisor of Statutes

I have examined the amendments proposed by the House Finance
Committee to SSHJR 39 and do not find any problems or internal
inconsistencies created by those amendments. I would, however,
recommend that for grammatical clarity and to conform to the
cross-citation form used elsewhere in the constitution, the
amendment to the constitution made by sec. 1 of the resolution
be worded in the following manner:

SECTION 7. DEDICATED FUNDS. The proceeds of any
state tax or license shall not be dedicated to any special
purpose, except as provided in section 15 of this article
or when required by the federal government for state partici—
pation in federal programs. This provision shall not
prohibit the continuance of any dedication for special
purposes existing upon the date of ratification of this
constitution by the people of Alaska.

RB/sm



Permanent fund: new independence

By CLARK GRUENING

The Fourth of July caine three days early to Alaska in 1958.
Alaskans paraded in the streets, exploded fireworks, and
generally showed their pleasure over President Eisenhower’s
signature of the Alaska Statehood Act. Passage of the Act
culminated nearly a century of struggle by Alaskans for political
self-determination enjoyed by the rest of the Union,

The future of the new state could not have looked brighter. Two
factors weighed in the state’s favor - a scarcity of population
and an abundance of natural resources. Even though lack of
population was not universally seenas an asset, it hasallowed the
state to apply aliberal percapitadoseof money tosocial ills.

TODAY, THE ORIGINAL optimism is tempered by a growing
recognition that statehood was an important, but not final victory
in alarger struggle. The continuing struggle is both political and
economic.

On the political front, Alaska has much to lose if, true to
historical patterns, federal decisions to lease the Gulf of Alaska
for offshore oil development and to classify large acre -ges of 17
d-2lands are made with indifference tostate needs ano rights.

On the economic front, it was hoped statehood would provide
relief from the political impotence that seemed to allow financial
subjugation of the Territory by outside interests. It is sig-
nificant that when Alaskans overwhelmingly approved their
State Constitution on April 24,1956, the ordinance to abolish fish
traps placed on the same ballot also passed by a wide margin.

ALTHOUGH THE FISH TRAP issue was often debated in ter-
msof conservation and fair competition, the reality wasthat fish
traps, being owned and operated by absentee-owned cannery
interests, were a symbol of the worse kind of economic
exploitation. Yet, today, as fish traps fade from memory, the
processing and marketing segment of Alaska's fishing industry
isstill lurgely owned by absentee interests.

As oil exploitation finances an increasing portion of the state’s
operating budget, Alaskans with an eye to the future are won-
dering with some apprehension what happens when the oil runs
out. Oil and gas production will fund some 29 per cent of the
operating budget now under consideration for Fiscal Year 1977,

By 1982, oil revenues (projected tt current tax rates) will supply
atleast 80percent of all availab.estate revenues.

Of course, other non-renewuble resource revenues will be
found, but like the Prudhoe Bay oil. these too will dwindle as the
resource Is extracted. Prudhoe Bay revenues will begin to wane
around 1985andifthepresenttrendofoilconsumption continues,
use of oil as an energy source, as well as a revenue source, will
become history within one generation of Alaskans.

HOW MUCH OF THIS OIL wealth will benefit future
generations of Aluskans? The answer is precious little, unless
some of today’s mineral wealth is set aside in a permanent fund,
the principle of which is Invested and reinvested in the Alaska
economy.

The concept of n permanent fund was debuted right after the
state fell heir to the 8900 million Prudhoe Buy bonus lease sale
monies. But at that time there were, as there are now, many
tmmediute needs ccii*ng for immediate relief. The temptation of

ASKA FORUM

(Today's Alaska Forum
writer Is Clark Gruening, a

Democratic state represen-
tative frpm Anchorage
District 7.)

being able to meet present needs without raising taxes was too
much and the permanent fund Idea was shelved.
It would be unfair to say that the total expenditure of the $900

million between 1970 and 1976 will provide little future benefit for.

Alaska. The lion’s share of the bonus money was dedicated to
education which, is an investment in people (whocertainlyshould
be considered a renewable resource). Indeed, people have
proven to be a much more renewable resource than fish, to
whose propagation the state has also devoted a large segment of
the Prudhoe bonuses.

IN GENERAL, HOWEVER, the bonus money has helped to
promote a governmental boom which is responsible for the
present flurry of economic activity as the construction of the
pipeline.

Toduy.oneout of every three Alaskans isemployedby federal,
state, or local government. The number of permanent full-time
state employes has blossomed from 5,790 in 1969to over 12,000in
fiscal year 1976. Nearly one-half of the state's general funds is
allocated to salaries and benefits for state employes.

The permanent fund, by reducing the amount of money
available for use in the state's operating budget, would limit the
operation of Parkinson's Law. Nevertheless, the muinpurposeof
the fund would be to accumulate a meaningful capital pool for
investment within the state. Investment by the fund would help
smooth out the boom and bust cyclesandreduceoutside financial
domination.

Lust session, the legislature passed House Bill 324 which
provided for the placing of 50 percent of the state’s mineral lease
bonuses into a perpetual trust”... for the benefit of both present
and future generations of Alaskans," The governor, although
voicing support for the concept, vetoed the bill, ostensibly on
technical grounds.

THIS SESSION, THE GOVERNOR has introduced Sponsor
Substitute for House Joint Resolution 39; a proposal for a con-
stitutional amendment tr establish apermanent fund of at least
10per cent of all mineral lease rentals, royalties, bonuses, as well
as mineral production taxes, the principal of which may only be
used for income producing investments. Commissioner of
Revenue Sterling Gallagher, in a hearing before the House
Finance Committee on HJR 39, testified that the 10 per cent is
intended as a floor.

The establishment of a permanent fund of revenue from the
production of the state’s mineral wealth is a task this legislature
and the administration should not postpone. Passage of HIR 39
will require two-thirds concurrence of each house. If the
resolution passes, the permanent fund will be before the voters in
theupcoming general election in Novemberofthisyear. e

After a thorough study of possible alternative investment
strategies, a more detailed design of the investment programs
can be incorporated in a bill to be considered either this session
or by the next Legislature. In either event, the purpose of the
Tund would be to provide a capital pool for investments which
will maximize the benefits of our renewable res turces and help
promote a viable Alaskan economy.

A RECURRENT BUT SHALLOW criticism of the permanent
fund concept is that it would be arrogant for one legislature to tell
future legislatures how to spend the state’s money. If by chance
too much of the state's revenues is earmarked for specific pur-
poses, future legislatures will be unable to respond effectively to
changing priorities and problems.

However, the real problem facing the state Isjust the opposite
extreme  too much is being spent to meet supposed immediate
needs by auctioning off non-renewable resources which in some
partrightfully belong to future generations.

The supreme arrogance is the supposition that any one
administration or legislature has all the answers. The annual
allocation of 100 per cent of current non-renewable resource
revenues to what are then perceived as priorities hardly gives
future governments much to work with. A permanent fund should
and can be structured to as to be flexible enough to meet future
needs, On the other hand, given the present level of per capita
government spending in Alaska, a modest 25 per cent set aside of
revenues from one lime only mineral development will not
hamstring necessary government operations.

THE CANADIAN PROVINCE of Alberta, with current annual
government expenditures nearly equal to Alaska, has
established the "Alberta Heritage Savings Trust Fund" funded
from 30per cent of all non-renewable resource revenues,

The preface to the Alberta act states that “,,. it would be
improvident to spend all non-renewable resource revenues as
they are received .. ."and",. .It isappropriate that a substan-
tial portion of those revenues be set aside and invested for the
benefit of the people of Alberta in future years."

The kind of foresight Albuta has shown is needed in Alaska.
Given Alaska's need for a greater degree of financial indepen- 3=
dence, the establishment of a permanent fund makes good sense,
in the continuing battle for statehood.






Jan Van Dort

Faulkner, Banfield, Doogan,
Gross & Holmes

Suite 201

311 Franklin Street

Juneau, Alaska 99801

Dear Mr. Van Dort:

K?:S>

Thank you for your comments regarding the anti-trust bill
We will probably be working on HB k2 some time next week.

We will certainly notify you of the meetings.

I would be Interested in obtaining a copy of a report
letter of March 12,

"Insurance Underwriting Under Antitrust"”

mentioned in Mr. Banfield®s

Zimmerman.

Sincerely,

Terry Gardiner
Representative

Edwin M.
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WILLIAM B.ROZELL

JAN VAN DORT

LAWRENCE T. FEENEY January 24, 1975

The Honorable Terry Gardiner
Chairman, House Judiciary Committee
Pouch V, State Capitol

Juneau, Alaska 99801

Re: House Bill No. 42
Dear Mr. Chairman:

As a representative of the American Mutual Insurance
Alliance, 1 am interested in House Bill No. 42, which would
provide ananti-trust lav. for the State of Alaska. House
Bill No. 42 appears to be 1identical to Senate Bill No. 5
which was 1identical to House Bill 142 which was introduced
in the previous legislature. None of these bills contained
an exemption for the 1insurance industry when it was introduced.
I am enclosing a copy of a letter which Mr. Banfield wrote
to Mr. Jalmar Kerttula on March 12, 1971 when he was the Chair—
man of the House Commerce Committee. This letter describes
the impact of an earlier bill on the insurance industry and
explains why the industry should be exempt from the bill"s
provisions.

The House Commerce Committee which considered the bill
recognized the problems that the bill created for the in—
surance industry and therefore prepared a substitute bill
/hich contained the following exemption:

Persons engaged 1in the business of in—
surance, to the extent they are regulated
under AS 21, are exempt from the provisions
of this chapter.

I would appreciate the opportunity to discuss this
subject with your committee when the bill comes up for



17 L v AV
Representative Gardiner

.*Re: House Bill No,. 42

January 24, 1975

Page 2

consideration. Please let me know when work sessions or
committee hearings will be held cn House Bill No. 42.

Very truly yours,

FAULKNER BANFIELD, DOOGAN & HOLMES

SiS. ///

By
I Jan Van Dort
JVD/aw



March 12, 1971

e/ -

The Honorable Jalmar M. Kerttula
Chairman, Commerce Committee
House of Representatives

Juneau, Alaska 99801

Dear Mr. Chairman:
Re: H.B. No. 164, Anti-Trust Bill

I previously wrote to you on February 23, as a representa—
tive of American Mutual Insurance Alliance, stating I would
investigate the impact which H.B. No. 164 would have on the
insurance industry in Alaska and report to you.

Congress has the right to regulate the insurance industry by
ree on of the fact that it is engaged in interstate commerce.
In 1945, it passed the McCarran-Fergunon Act (15 USCA 1011,et
seq), which provides that the business of fnsurance shall be
subject to the laws of the several states which relate to the
regulation and taxation of the industry. It also provided that
the Sherman Anti-Trust Act, the Clayton Act, the Federal Trade
Commission Act and the Robinson-Patman ArtL-Discrimination Act
would not apply to the business of insurance until June 30,
.1948, and after that date said Acts shall bo applicable to the
business of insurance "to the extent that such business is not
regulated by state law.”™ Therefore, the states have the right
to regulate monopolies and combinations in restraint of trade
in the insurance industry. Many states have anti-trust sta—
tutes such as proposed by H.B. 164, but New York is the only
state which did not exempt the insurance industry. However,
when New York did enact such a law on January If 1970, it
specifically exempted the setting of rates through rating
bureaus. The reason various states other than New York have
not attempted such regulation is that the Insurance Departments
have complete control over discrimination, unfair trade prac—
tices, etc., under the Insurance Code. The Insurance Depart—
ments, therefore, have control insofar as thc_ care to exercise
it, but they recognize that rating bureaus are an absolute
necessity. There are other practices in the industry which
might be said to be combinations in restraint of trade, such

as formulating and adhering to standard insurance policies,

the content of which are, 1in turn, under the control of the
State Commissioners. The State Commiesioners have their own



Commerce Committee

House of Representatives
Re: H3 164

March 12, 1971

Page Two

association to which the industry goes for guidance with
the result that the standard fire insurance policy is

used everywhere and any deviations from it can be used
only with the approval of the State Director of Insurance.
You can understand what a chaotic situation would be
created, especially for the consumers, if you had 200
different types of insurance policies in Alaska and how
difficult it would be for the Director to regulate the
industry.

The reason the companies use rating bureaus to recommend
how much they should charge and the State Commissioners
use the same bureaus to ascertain what they should allow
to be charged, 1is because the .loss experience of all the
companies in an area especially under standard policies,
is more reliable for rate making than individual 1loss e "VjV;?kiT"
experience. Therefore, our Director 1is a subscriber to
and pays to support the various bureaus which specialize
in rate making for particular purposes. These must be
continued, but H.B. No.164 would prohibit such use of,
rating bureaus.

From the foregoing, | think it is evident that the
industry should be exempt from H.B. No. 164 since it 1is
completely regulated in the same respects by the Insurance
Code. IT the state should decide to do Ilike" New York and
prohibit monopolies and regulate the insurance industry
under a bill of this type, then it is necessary to work
out some specific exemptions such as has been done in

New York. Whereas New York 1is the state in which most

of the big companies are incorporated and it is the
insurance center of the Western Hemisphere, Alaska i3

at the opposite end of the spectrum and is in no posi—
tion to competently regulate the insurance industry
except through its Director of Insurance. Therefore,
unless the industry is exempt from the provisions of:

this bill there is a need for specific amendments which
can be patterned after the recent New York law. I am
furnishing to your staff and particularly Mr. Rhode, a
copy of a report made by Mr. Edwin M. Zimmerman, of
Washington, D.C., who talked on "Insurance Underwriting
Under Antitrust” at a meeting of the 1970 Mutual Insur-



Commerce Committee

House of Representatives
Re. tf.Bw 164

March 12, 1971
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ance Technical Conference at Philadelphia, last November.
It will give him some idea of the complexity of the
subject of trying to regulate insurance companies under
limited exemptions such as are contained in the Now York.
Act.

Yours very truly,

ed\.cC
tl. C. BanfRslu

c.c. Mr. Charles A. Brown
Mr. Kenneth Il. Nails
Mr. F. 0. Saotaugh
Mr. W. W. Frits

NCB tic



February. 10, 1975

The ncncroble File 1"radner

Speaker of the house . /
Alaska State Legislature

Juneau, Alaska 991:11

Bear Hr. Speaker »

Pursuant to the Uniform Pules of the Legislaturef I m-i
trausrdttine a bill to prohibit monopolies and combinations
in restraint cf trade.

Mor than forty states have, already enacted anti trust
logis.latier:. Consequently, we have had the benefit of
reviewing a largo and diverse body of state antitrust

lav; in preparing this bill. In addition, antitrust bills
have boon introduced in the*. Alaska Logiclatu.ru rw.julurly
for several year:;. The attached bill rcc.sa.nr; many of the
proviniono of these earlier bills but also attempts to
improve upon those provisions which were weak or deficient,
auti adds provisions which arc lacking in earlier bills,

The substantive provisions of this bill follow closely the
language of the corresponding federal law. The advantage
to using language closely paralleling the federal anti**"
trust lavs is that a largo body of case law interpreting
this language is already 1in existence.

SECTION-BY-EECrcCM ANALYSIS

Section 10 prohibits combinations ar.d conspiracies 1in
restraint of trade. For example, this prohibits price
fixing agreements, agreements between competitors to
allocate Markets, exclusive dealing contracts, tying
arraugments, and group boycotts, to name but a few.

Section 20 prohibits monopolies and attempts to monopolize.



The Honorable Wike Bradner -2- February 10, 1975

Section 30 prohibits agreements and conditions which would
have the effect of livdtine a purchaser or lor.sue from using
products of the seller or lessor ™ conrotitor. It:apples of
tills niglxt include orelusive dealing i merangnontk end tying
arrangements. This will at tinier, overlap with section 10,
but it also covers situations which would not be reached

by section 10 (such as whore no agreement exists).

Section 40n”~pbibits unfair/C mg~Ttition and dfttoptr?
practice/, This provisior/prolsibitjrsmany of/the acts”
proscril/:d nbovX, but aloo soise whichNnight/not bo covered;
for cxaiijnlc., prich” discj/Jjr.ination and by one
inuividuCiv firm.

Section 50 naKos unlawful mergers which substantially

lesson competition or to id to create a nonopoly. It
applies to acouicitions by private individuals as well as
acquisitions by corporations. The court is authorised to

order divestiture in such eases if that is necessary to
eliminate the injurious effect.

Section CO proscribes interlocking directorates and other
arrangMonfcn of a similar nature, The attorney general 1is
given authority to bring an action to terminate the inter—
locking relationship..

Section. 70 provides the cur.tovary exempt.lonr. for labor
unions, agricultural organisations, and commercial fisher-
iac—n. In addition, exemptions are provided for bank holding
companies organised under 7.S GS.05.230 and for organisations
established under the Cooperative Corporation Act, AS 10.15.

Section .100 makes any contract or agreement made in e
violation of this chapter voidable by either party, but
allows the court the latitude to prevent unjustified gain
by a guilty party.

Section 110 provides that persons, sufferinginjury as a
result of a violation(including tie state, a city, borough,
or other government entity) may uuc for treble dnr.aoc-n, an
injunction, or both.

Section 120 makes it a misdemeanor punishable bv a fine
and _imprisonment not exceeding cue year to restrain trade
(auction 10), monopolize or attempt to monopolize (section
20), or make agreements or conditions of sale not to deal
with competitors (ocation 30).



Section 130 authorises the attorney general to bring an
injunctive; action, oven if the State is not an injured
party (for v;hich cane; the attorney general would be
authorised to Kiaintain an injunctive action under section
110). Thus, tiie attorney general might seek an injunction
in combination with an action charging a criminal violation.

Section 140 states that actions under this chapter nuct be
brought in the superior court.

Section 150 acknowledges the use of consent judgments and
establishes rules for entry®" of sue)) judgments .in court.
1"t allows any interested party to file objections to the
consent judgment or decree during a GO-clay period after
which it is filed and provides for « hearing on the
objections.

Section 160 permits a final judgment in an action brought
by the State to bo usee as prim facie evidence in any
ubsequent action brought by the State, or other party.
consent judgment or dee << r.tay not be used in this
fashion.

Suction 170 establishes a four-year statute of limitation
wit); a tolling of the statute cnco an action is commenced
by the attorney general.

Section 200 gives the attorney general the power to cornel
production of doourcnta or testimony curing investigation
for possible antitrust violations and prior to cormiiencouifcnt
of any action in court.

Section 210 establishes specific guidelines for the contents
of the demand and method of serving the demand upon a person,
where the material demanded 1is documentary evidence* It
provides that no demand utly seek material v/hich is privi—
leged nor my it be unreasonable. Subsection (e) forbids
disclosure of the documentary evidence to anyone other than
an authorised state employee without the permission of

the person who produced the material. Finally, it is

made a misdemeanor to disobey or deliberately thwart the
demand? however, if the demand is improper, the person

on whom .it ir. served 1is authorized to obtain a court order
protecting him from compliance.
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Bet “on 220 is substantially identical to section 210,

but < rlo with the proceuurefi for compelling testimony.

It provides that when a witness declinen to give testimony
on the grounds of self—incrim.inatZon, lie may be given
"transaction:;l immunity*®" and then coinpolleu to testify.

Section 300 contains definitions for the terms “asset, ““
<documentary evidence, "1 and “trade and correvce.
*Documentary evidence* ”is defined to covoj: all possible
forms business records .might tohe,

SYRNFS/

Article 1 contains the substantive provisions. It
prohibits restraints oi. trade, monopolies and attempts tc
monopolise, agreements not to deal vrith e.mootiters, unfair
competition nisi hoccptivo practices, mergers which substan-
tinl.ly lessen competition or tend to monopoly or inter—
locking directorate.***, It also exempta cortain organization
from coverage.

Articles 2 oi the bil3. contains the provisions} on enforce-
laent. Any perron injured by a violation of thfc act may
bring a civil action 1or treble tlauagcn, or an action to
enjoin the unlawful practice, or on action for both. This
remedy iU avciiablo to the dtata, & city, borough, or
other government entity, atwwell as aid private pc-racns.
In addition, any contract nude in violation of the. anti—
trust law in voidable by either party.

Violations of the provisions prohibiting combinations its
restraint of trade, monopolies and attempts to monopolize?,
and transactions and ayreenontjj not to uao or deal 1in
commodities or services constitute a misdemeanor punish—
able by a fine, imprisonment not exceeding one year, or
both. It in desirable that these violations constitute

ft i."iisaemc.anor since that penalty vi.ll nc» could; provj.ee a
strong deterrent to those who r.ighh othe.rvittc enge - in
such unlawful activities. Furthermore, there in no
question of unfairly criminalising the legitimate acti—
vities or businourmen since: these violations are curiously
harmful to tho public rovl quite onally unworn too*,* an ouch
by the business community. On the other harm, violations
of tl.cr.o provisions prohibiting nr.fair ccvtpctifci.o?; and
deceptive practices, mergers which lesrt.n competition,

and interlocking oiruc toreten, arc not r.-ndc criminal acts



