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March 3, 1975

TO:

F R O M :

S U B J E C T :

V. •;! 

•.«. ilK'’

R e p .  B i l l  P a r k e r  

T e r r y  G a r d i n e r  

H J R  4

I n  c a s e  y o u  h a d n ' t  h e a r d ,  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  h a s  
m o v e d  o u t  t h e  U n i c a m e r a l  - H J R  1 - r e s o l u t i o n  w i t h  s e v e r a l  
a m e n d m e n t s ,  w i t h  f i v e  " d o  p a s s "  a n d  o n e  " d o  n o t  p a s s ,  " 

( f r o m  R e p .  S p e c k i n g ) .  H o p e f u l l y  n o w  y o u  w i l l  t a k e  u p  
m y  H J R  r e q u e s t i n g  a  s i x  y e a r  t e r m  f o r  t h e  g o v e r n o r .
T h a n k  y o u  f o r  y o u r  v e r y  f i n e  . : o o p eration i n  t h i s  m a t t e r .
N o w  I s  t h e  t i m e  f o r  a l l  g o o d  s h o w  b u s i n e s s m e n  t o  a c t .



A M E N D M E N T S  

TO: H O U S E  J O I N T  R E S O L U T I O N  NO. 4 B Y  T H E  S T A T E  A F F A I R S  C O M M I T T E E

P a g e  1, l i n e  20: a f t e r  " i n t e r v e n e d . " i n s e r t :

%
" I f  a  l i e u t e n a n t  g o v e r n o r  s u c c e e d s  t o  t h e  o f f i c e  o f  g o v e r n o r  u n d e r  

s e c. 1 1  o f  t h i s  a r t i c l e  a n d  f o u r  o r  m o r e  y e a r s  o f  t h e  t e r m  o f  o f f i c e  

o f  t h e  g o v e r n o r  whor. h e  s u c c e e d e d  r e m a i n ,  t h e  l i e u t e n a n t  g o v e r n o r  

m a y  n o t  s u c c e e d  h i m s e l f  as g o v e r n o r  u n t i l  o n e  f u l l  t e r m  h a s  

e l a p s e d . "

P a g e  1, a f t e r  l i n e  24, i n s e r t :

" S e c .  4. I f  t h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  r e s o l u t i o n  is r a t i f i e d  b y  a 

m a j o r i t y  o f  t h e  q u a l i f i e d  v o t e r s  v o t i n g  o n  t h e  r e s o l u t i o n ,  t h e  f o l l o w i n g  

p r o v i s i o n  s h a l l  b e  followe^r-frn t h e  t r a n s i t i o n  f r o m  a  f o u r - y e a r  g u b e r n a t o r i a l  

t e r m  o f  o f f i c e  t o  a s i x - y e a r  g u b e r n a t o r i a l  t e r m :  i f  t h e  c a n d i d a t e  e l e c t e d

g o v e r n o r  a t  t h e  1 9 7 8  g e n e r a l  e l e c t i o n  is t h e  I n c u m b e n t  i n  t h a t  o f f i c e ,  h e  

s h a l l  h o l d  o f f i c e  o n l y  f o r  t w o  y e a r s ;  i f  t h e  c a n d i d a t e  e l e c t e d  i n  1 9 7 8  is 

n o t  t h e  i n c u m b e n t  i n  t h a t  o f f i c e  h i s  t e r m  o f  o f f i c e  is s i x  y e a r s . "

y V f f l it



I f  a l i e u t e n a n t  g o v e r n o r  s u c c e e d s  t o  t h e  o f f i c e  o f  g o v e r n o r  

u n d e r  sec. 11 o f  t h i s  a r t i c l e  a n d  f o u r  o r  m o r e  y e a r s  o f  t h e  

t e r m  o f  o f f i c e  o f  t h e  g o v e r n o r  w h o m  he s u c c e e d e d  r e m a i n ,  t h e  

l i e u t e n a n t  g o v e r n o r  m a y  n o t  s u c c e e d  h i m s e l f  a s  g o v e r n o r  

u n t i l  o n e  f u l l  t e r m  h a s  i n t e r v e n e d .



A j j  /•_ _ jLs-r^ d t d ^ e

/y^r^e_

d /t b i^  [ £̂ tffwv r

j r [ t h t Z y ^  susk d-f ^  d U ^ £ _ .

\c O^Cla* ^ e



■ \ r - ’-r.'TP-rWzs
,  v-- ■•

.••• •

— — 1

WASHINGTON STATE LIBRARY"
OLYMPIA, WASHINGTON

T h s  5 0  S T A T E S  ☆☆☆☆☆
a n d  T h e i r  

☆ ☆ ☆ ☆  L o c a l  G o v e r n m e n t s

Karl A . Bosworth 

James W . Fesler 

Dayton D . McKean 

Harvey G. Mansfield 

Robert L. Morlan 

Allan R. Richards 

Victor G. Rosenblum 

York Willbern

Under the editorship of J a m e s  W  F e s l e r
V A L E  U N I V E R S I T Y

Alfred-A-Knopf, Inc,
N E W  Y O R K



'u.rf'y

292 »«» T H E  50 S T AT E S

electoral constituency is the  w hole sta te , h e  has a claim  to speak  for the  
s ta te ’s "general in terest” in con trast to each legislator’s identification  with 
a m uch sm aller constituency. B oth of these factors give him  a prom inence 
th a t no legislator can m atch , w hile the  dignity  of th e  office an d  its  range of 
concerns perm it him  to outshine any head  of an  adm inistra tive depart­
m en t, even if, like the governor, he is elected on 2 statew ide basis.

t e r m  o f  o f f i c e . T h e  states have been following w h a t is gen­
erally regarded as a wholesom e tendency to  leng then  the  governor’s term  to 
four years.“  Thirty-nine of them  h ad  adop ted  this period  as of 1966; the  rest 
have two-year term s. W h ere  his term  is four years, the  governor has an 
opportun ity  to develop his policy leadership o u t of his experience and  to 
form ulate  ideas ab o u t how  the  adm inistrative m achinery can b e  im proved. 
H owever, in 13 of the  states w ith four-year term s, the  constitu tions forbid 
governors a second successive term  “  (an d  two sta tes w ith two-year term s 
lim it their governors to  two successive term s, thereby  also lim itin g  tenure 
to  four years). T h is contrasts w ith  the  national C o n stitu tio n , whose 
Tw enty-second A m endm en t perm its the  P resident to  serve tw o four-year 
term s.”  »

So apparen tly  prosaic and  formal a m a tte r as a constitu tional barrier 
to  reelection has in fact bo th  theoretical and  practical im port. A  good deal 
o f theoretical w riting a b o u t representative governm ent assumes th a t those 
vested w ith  large am ounts of political pow er will norm ally be  subject to 
th e  people’s judgm ent of their stew ardship  a t  a subsequen t e lection.”  T his 
assum ption is supposed to have tw o consequences on the ac tual behavior 
o f officeholders: (a) A n incum ben t will be m ore responsible, an d  m ore

' i

■aa

81 T he wholesomeness of the trend from two■ to four-year terms may he open to 
argument. Legislators are generally elected at two-year intervals. If at altamate elections 
there are no gubernatorial candidates to emphasize programs and to dramatize party 
differences, public interest may flag at these off-year elections and elected legislators may 
he less clearly bound to the governor’s (or opposition party’s ) policies. Given the 
prevalently low degree of public interest in state government, some risk of greater 
discontinuity in the governorship may be a reasonable price to pay for increasing the 
meaningfulness of state elections.

“  Most southern and border states have the one-term, four-year lim it; of the total 
o f 1 5  states with such a limit, only Indiana and Pennsylvania are in other regions.

84 A  person who acts as President or succeeds to the Presidency o n  the death or 
disability of the President ma, serve a maximum of six or ten years, depending upon 
whether he served more or less than two years of his predecessor's term. T h e  first case 
under this provision of the Twenty-second Amendment was Lyndon B .  fohnson, who 
may constitutionally serve two four-year terms in addition to his year and two months 
during President Kennedy’s uncompleted term.

“ F o r  simplicity we state the assumption broadly. T he earlier discussions of 
legislators' turnover and the remarks in this suction about governors demonstrate that 
the assumprion would need substantial rephrasing and qualification to he sound, even in 
the absence of formal obstacles to reclcction.
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responsive to the people’s needs and wishes, if he is constantly aware that 

his performance will be judged when he seeks .reelection; and (fa) his 

ability to win the support of other participants in policy making and 

politics during his term will be affected by their expectations as to whether 

he will or will not be likely to continue in office.

In the case of a key post such as the governorship there are further 

derivatives of these general consequences. A  governor reasonably confident 

of long tenure in office is more likely to be interested in long-range 

development of the state; he can afford to take an interest in ten-year 

plans, in initiating projects whose benefits will not appear for several years 

(for example, highway or school construction programs), in planting seeds 

of policy ideas that will not grow to command popular and legislative 

majorities until several years of widespread discussion have passed. O n  the 

other hand, a governor whose vision is confined by a four-year limit on his 

period of service is likely to see his influence wane in the last year or two of 

his term; the ban on a second four years may thus reduce his period of 

practical power to two or three years. This is because he will already have 

dispensed most of the rewards at his disposal (patronage appointments, 

local projects, etc.) and so will have lost bargaining power with the men 

whose support he needs and w h o  adapt their behavior to prospective 

rewards and deprivations.

Well before the governor's term ends, some key figures, even in his 

own party, will be emerging as his potential successors. Unless he has built 

up enough political strength to dictate who his party's nominee shall be or 

to make his endorsement a potentially critical factor, these prospective 

heirs (often in the legislature or the executive branch) will play their own 

game rather than his. Less prominent legislators, executive officials, and 

local party leaders will also tend to cultivate alliances useful in the future, 

rather than to follow the leadership of the “dying king." Some legislative 

measures may be postponed by the governor and his party if they see a 

likelihood that the opposition will win the next election (perhaps because 

the governor cannot be the party’s candidate) and so can be made to bear 

the onus of passing unpopular but needed measures (tax increases, for 

example). Or the opposition party (which often controls one or both 

legislative houses) may postpone enactment of some measures if it antici­

pates winning the governorship and so wants to get credit for popular 

measures or wants to make patronage appointments under new and ex­

panded programs.*4

“ S o  far as the argument here depends on two-party competition, it identifies less 
the evils in states that n o w  forbid a second term (since most such states are one-party
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This is of course no argument for granting lifetime tenure to gover­

nors. Nor does it assume that every governor, if there are not constitutional 

barriers to it, should or will seek renominat'on and reelection. T h e  gover­

norship for some is a stepping stone to nomination for the Presidency, 

appointment to the President's cabinet, or election to the United States i

Senate. A nd some governors must retire because of demonstrated unfitness . I

in the post, or the emergence of abler and more attractive candidates in ■

their own parties, or the opposition party’s ability to win the electorate’s 

preference. The basic position is that the governors w h o  wish to seel: 

reelection and can command sufficient party support to win renomination 

should not be barced from doing so. Most political scientists view the 

Twenty-second Amendment’s limitation of the President to two four-year 

terms as an unwise provision. But one may leave open the question of the 

wisdom of some similar limitation on a governor's tenure" without weak­

ening the case against the one-term, four-year limitation on such tenure.

C A R E E R  p a t t e r n s . The governorship of a state is a position of j

high distinction, considerable power, and great responsibility. A m o n g  

offices within the gift of the statewide electorate, its only rivals are the two 

United States senatorships. Though the relative prestige of the governor­

ship varies among the states, over time, and with the personal qualities of 

the incumbent, it is often sufficient for its holder to play a national role 

concurrently with or subsequently to his governorship. H e  m ay do this as 

state party leader in a major national party (whose strength, as we have 

seen, lies in the state and local organizations), as head of the state's 

delegation to the national party convention, as a possible nominee for the 

Presidency or Vice Presidency, as an appointee to the President’s cabinet 

or to an ambassadorship, or as a United States senator.1”1 There is lithe 

doubt that many governors keep these possibilities in mind or that their 

performance as governors is affected by them. Most will prudently remain 

aware that their records during their gubernatorial service must be able to 

sustain searching scrutiny if their further ambitions are to be realized.

The paths to the governorship arc varied, but some patterns can be
 . •_________________

touthem and border stales) than the evils avoided by the two-party states that lack such 
a ban.

• ®7 Seven states set two successive four-year terms as the limit.
M Recent illustrations in the national appointive office field are the following 

former governors: Chief Justice Karl Warren (California); Secretary of the Inferior 
Douglas McKay (Oregon); Secretary of Agriculture Orville L. Freeman (Minnesota 
Secretary of Commerce Luther II. Hodges (North Carolina); Secretary of Ilaalht, 
Education, and Welfare Abraham Ril'icoff (Connecticut); Under Secretary of Stats 
Averell Uarriman (New York); Under Secretary of Commerce LeRoy Collins (Florida); 
Assistant Secretary of State G. Mcnnen Williams (Michigan); and U.S. Representative 
to the United Nations Adlai Stevenson (Illinois).
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T e r m  o f  O f f i c e  a n d  T e r m  L im i t a t io n s

While Governors in the past were normally allov/ed short terms 

of office, there has been a strong recent trend toward the four-year 

term. Forty-two States in 1972 provided for four-year gubernatorial 

terms compared to 34 States in 1960 and 27 in 1950 (See Table II). 

During the last decade, Arizona, Massachusetts, Michigan, Minnesota, 

Nebraska, N e w  Mexico, North Dakota and Wisconsin extended the 

gubernatorial term from two to four years. The people of Arkansas, 

Iowa, N e w  Hampshire, South Dakota and Texas will vote on a four- 

year gubernatorial term during 1972; initial legislative action on a 

similar proposal has occurred in Vermont.

With the switch to four-year terms, more States have limited the 

m a x i m u m  number of terms which a Governor m a y  serve. Seventeen 

States which allow a m a x i m u m  of two consecutive terms are listed 

below:

M a r y la n d
M is s o u r i
N e b r a s k a
N e v a d a
N e w  J e r s e y
O h io

O k la h o m a  
O r e g o n  
P e n n s y lv a n ia  
S o u t h  D a k o t a  
W e s t  V ir g in ia

A la b a m a
A l a s k a
D e la w a r e
F lo r i d a
L o u is ia n a
M a in e

V  Nine States which provide that the Governor cannot serve an i m m e d­

iate successive term are Georgia. Indiana, Kentucky, Mississippi, N e w  

Mexico, North Carolina, South Carolina, Tennessee and Virginia. T w o  

States, Delaware and Missouri, have absolute two-term limitations.

A n  a m e n d m e n t  to the Indiana constitution permitting the same G o v­

ernor to serve eight years in any 12 will be voted on at the 1972 gen­

eral election.
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102 GOVERNMENT IN TENNESSEE

J  The governor (as a result of one of the 1953 amendments) is elected for a 

term of four years; he cannot succeed himself in office, although he m a y  serve 

non-consecutive terms. What the length of the term should be is always 

debatable. Most states now use the four-year term. It is argued with consid­

erable reason that the two-yerr- term is too short. Political campaigns are ex­

pensive and arduous. The governor hardly has time to get his administration 

organized before he must run for re-election. Further, he has but one session 

of the legislature in which to obtain the program promised in his platform. 

The trend is in favor of the four-year term, and Tennessee has probably done 

well in adopting this practice.

Twenty-two states place some limitation on the number of consecutive 

te.uis which may be sei:ved by their governors. This is done on the theory 

that unless the terms are either limited or interrupted, the governor will be 

able to build a powerful machine and perpetuate himself in office. The argu­

ment is hard to follow. As long as the people have a voice in free periodic 

elections, their consent is essential to continuance in office. The limitation 

has the clearly bad effect of depriving the people of the services of a capable 

governor after he has served to the constitutioral limit. Those w h o  favor the 

limitation display a remarkable lack of faith in the democratic processes as 

well as a naive belief in the utility of constitutional limitations in preserv­

ing freedom.

The governor is elected by the same voters who elect members of the leg­

islature “on the first Tuesday after the first Monday in November” in alter­

nate even-numbered years. The election takes place at the same time and 

places as the election of legislators. The election returns for the office of gov­

ernor are sent to the speaker of the Senate. H e  opens and publishes them be­

fore a majority of each legislative house. A  plurality vote elects. Tie votes 

(which arc, of course, extremely unlikely) arc broken by a joint vote of the 

two houses. Contested elections arc also resolved by the two houses, but in 

any manner that they preset ibe by law.

The session of the General Assembly begins on the first Monday in Janu­

ary following the election. The governor is inaugurated during this session 

and holds office thereafter for four years and until his successor is qualified. 

If a vacancy occurs in the office of governor, the powers and duties devolve 

on the speaker of the Senate, now called, by statute, lieutenant governor. 

Succession then follows to the speaker of the House of Representatives, the 

secretary of state, and the state comptroller.

T H E  G O V E R N O R  A S  C H I E F  E X E C U T I V E

Distinguishing between executive and administrative functions is a diffi­

cult task because the two arc so closely related. All executives arc ad­

ministrators, but not all administrators arc executives. The executive is the
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T h e  E x e c u t iv e  a n d  A d m in is t r a t io n

E f fo r ts  to  s tre n g th e n  the  g u b e rn a to r ia l o ff ic e , reduce  the  n u m b e r o f 

e le c tiv e  o ffic e rs , an d  s tre a m lin e  s ta te  a d m in is tra t io n  a long  th e  sam e lin e s  as 

ha d  been a d voca te d  f o r  decades c o n tin u e d  d u r in g  1 9 6 6 -7 2 . P ro v is io n s  in  

a ll n e w  and rev ised  c o n s titu t io n s  and am endm ents  in  no fe w e r th a n  seven 

S tates fu r th e r  increased  th e  n u m b e r o f  S tates w ith  fo u r-y e a r  te rm s  f o r  the  

G o v e rn o r. L im ita t io n  o f  th e  G o v e rn o r  to  tw o  successive te rm s, ho w e ve r, was 

p ro v id e d  by am e nd m en ts  in  a t leas t n in e  S tates d u r in g  th e  seven-year 

p e r io d . T h e  uew  V ir g in ia  c o n s t itu t io n  re ta in s  th e  p ro h ib it io n  aga inst se lf-  
succession, and  the  p ro po sed  D e la w a re  d o c u m e n t con ta in s  a re s tr ic t io n  to  

tw o  co n secu tive  te rm s  to r  the  G o v e rn o r . A p p ro x im a te ly  one  th ird  o f  the  

S tates im p ose  a tw o - te rm  l im it  f o r  the  C h ie f E xe cu tive . T h e  tre n d  to w a rd  

lo n g e r te rm s  ap p lies  a lso  to  o th e r  s ta le  e le c tiv e  o ff ic ia ls . Som e am endm en ts  

sp e c ify  lo n g e r te rm s  fo r  a l l  o r  fo r  na m ed  e le c tive  o ff ic e rs  o f the  State.

P ro c e d u ra l p ro v is io n s  fo r  d e te rm in in g  in a b il i ty  o f the G o v e rn o r  to  

p e r fo rm  h is  fu n c tio n s  a re  in c lu d e d  in  m os t new  o r  revised c o n s titu t io n s . 

A m e n d m e n ts  re la t in g  to  th is  m a tte r and  fu r th e r  d e f in in g  the  lin e  o f  succes­

s ion to  the  g o v e rn o rs h ip  w e re  ad op te d  in  a t least h a lf  a dozen States. O f  the  

S ta tes th a t c rea ted  co m p e n sa tio n  com m iss io n s , a t least tw o  extended  th e ir  

m an d a te  to  s ta te  e le c tiv e  o ffic e rs , in c lu d in g  the  G o v e rn o r,

E x p a n s io n  o f  th e  G o v e rn o r ’s po w e rs  fu r th e r  enhanced th e  e ffec tiveness 

o f  the  e xe cu tive  o f f ic e  in  som e States. T h e  tre n d  in  new  and  rev ised c o n ­

s t itu t io n s  is to  le n g th e n  the  p e r io d  d u r in g  w h ic h  the  G o v e rn o r  m ay act on  

le g is la t iv e  b ills ,  b o th  b e fo re  and a fte r  a d jo u rn m e n t o f  the la w m a k in g  b o d y ; 

these do cu m e n ts  a ll g ra n t the  ite m  ve to  p o w e r on  a p p ro p r ia tio n  b il ls  to  the 

G o v e rn o r . A n  im p o r ta n t  a d d itio n  to  th e  G o v e rn o r ’s c o n tro l o v e r a d m in is ­

t ra t io n  is the  a u th o r ity  to  p ro po se  re o rg a n iz a tio n  o f  a d m in is tra tiv e  agencies, 

sub je c t to  ve to  by 'h e  L e g is la tu re . A m e n d m e n ts  e x te n d in g  o r  a u th o r iz in g  
such p o w e r w e re  a p p ro v e d  in  n o  fe w e r th a n  f iv e  S tates.

J o in t  e le c tio n  o f  th e  G o v e rn o r  and L ie u te n a n t G o v e rn o r as a team , 

lik e  th e  P re s id e n t *and V ic e  P re s id e n t o f  the  U n ite d  S lates, is  a n o th e r 

s ig n if ic a n t d e v e lo p m e n t d u r in g  th e  p e r io d  o f  th is  ana lys is . S e lection  o f  the  

tw o  to p  state e le c tiv e  o ff ic e rs  as a team  on  the sam e tic k e t was ap p ro ve d  by 

am e nd m en t in  a f i f th  o f  the  States d u r in g  th e  1 9 6 6 -7 2  p e rio d . Such p ro ­

v is io n  is in c lu d e d  in  th e  new  o r  rev ised  c o n s titu t io n s  o f F lo r id a , H a w a ii,  

I l l in o is ,  M o n ta n a , an d  in  the  p roposed  D e la w a re  do cu m e n t. A p p ro x im a te ly  

a th ir d  o f  the  S tates n o w  p ro v id e  th is  m e th o d  o f  e le c tio n .
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tions for the office have remained the same, with these exceptions, through­

out Mississippi’s history.

N om ina tion  and  Election

Candidates for governor are nominated by direct primary, as are all 

other party candidates. A  majority is necessary to nominate, a require­

ment that not uncommonly necessitates a second, or run-off, primary.

Mississippi’s constitution provides that governors shall be elected in odd- 

numbered years on the first Tuesday after the first Monday in November 

every fourth year.* The effect of this liming of the general election is tc 

prevent coincidence of state elections with the presidential elections and to 

make the gubernatorial contest an important and hard-fought race. The 

method of election, however, creates one important problem.

The division of the state into three districts is employed as a device in 

the election of the governor and other executive officers. The successful 

candidate must receive a majority of the popular vote and also of the elec­

toral votes. The requiremer.l provides that the candidate receiving in each 

county or district the highest number of votes shall receive as many electoral 

votes as the county or district is entitled to members in the house of repre­

sentatives. If no candidate receives both a state-wide popular and electoral 

majority, the house selects one of the two highest candidates for the office.7 

By this requirement the basic law clearly is intended to safeguard white 

control of the office. Since the popular and electoral majorities have 

always coincided, the provision for electoral votes has never been of prac­

tical significance in the election process.

t

T e r m s  a n d  C o m p e n s a t i o n  )

The governor’s term of office is four years. Early constitutions specified 

a two-year term, and not until 1869 was the tenure lengthened.8 The Con­

stitution of 1890 included provision that the governor shall be ineligible to 

succeed himself immediately in office, a departure from the state’s previous 

experience.

Compensation for the office is fixed by the legislature with the usual 

limitation that it may not be increased or diminished for any specific in­

cumbent of the governorship. The governor currently receives a salary 

of $15,000 and the use of the executive mansion without rentals.
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*  C o n s t i t u t i o n  o f  1 890 ,  art .  5 ,  s e c .  1 40 .  O n l y  t w o  o t h e r  s t a t e s ,  K e n t u c k y  nnd  
V i r g i n i a ,  h a v e  m a d e  s imi la r  p r o v i s i o n s .
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Vacancies and Removals

The governorship may be vacated temporarily or permanently in Missis­

sippi by five methods: death, resignation, illness or other disability, tem­

porary absence from the state, or impeachment.* The lieutenant governor 

succeeds to the office on the death of the governor. W h e n  the chief execu­

tive is absent from the state, the lieutenant governor also assumes the 

office and discharges its duties.t H e  is free to make important policy 

decisions and to exercise the powers of office just as the governor would.

If the lieutenant governor is incapable at the death or resignation of the 

chief executive, the president pro tempore of the senate succ, ̂ ds to office, 

and following him the speaker of the house of representatives. W h e n  any 

doubt exists as to a vacancy in the governorship, the secretary of state is 

authorized to submit the question to the judges of the supreme court, 

whose opinion shall be in writing and is conclusive.8

The legislature possesses the customary impeachment power to remove 

the governor upon conviction of treason, bribery, or any high crime or 

misdemeanor. The house of representatives must bring the charges by a 

two-thirds vote, and the governor is tried by the senate with the chief 

justice of the supreme court presiding. A  two-thirds concurrence is neces­

sary for conviction. N o  governor has been removed by impeachment 

under the Constitution of 1890.10

CONSTITUTIONAL POSITION

Article 5 of the Constitution of 1890 prescribes the powers of the 

governor as in the summary that follows:

Section 116. The chief executive power shall be vested in a governor.
Section 119. The governor shall be commander-in-chief of the military

and naval forces of the State except when they are in the service of the 
United States.
Section 120. The governor may require written reports from officers of

the executive departments.
Section 121. He may convene the legislature in exti..ordinary session.
Section 122. He shall report from time to time to the legislature on the

state of the government and make recommendations for i*s improvement.

• T h e r e  b e i n g  n o  r e c a l l  p r o v i d e d ,  t h i s  m e t h o d  o f  r e m o v a l  is n o t  o p e r a t i v e .
f C o n s t i t u t i o n  o f  1890 ,  ar t .  5,  s e e .  1 3 1 .  E v e n  t h o u g h  t h e  g o v e r n o r  b e  a b s e n t  n o  

m o r e  t h an  a  d a y ,  t h i s  p r o v i s i o n  a p p l i e s .— Montgomery v  Cleveland, 1 3 4  M i s s .  13 2 ,  
^8 S o .  I l l  ( 1 9 2 3 ) .
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GOVERNOR (Cont’d) 
Q u a l i f i c a t i o n s  (Cont’d)

D ua l Offlcr H o ld ing (Cont’d)
U nited  S t^ .e s  Office (Cont’d )

Porson ho ld ing U n ited  States office a t tim e 
o f election ine lig ib le . L a  V  3.

Member o f Congross or porson ho ld ing office 
or position o f p ro fit under U n ited  States 
no t to  be governor, nnd i f  governor or 
person adm in istering office o f governor 
shall accept any office or position o f p ro fit 
under U n ited  States, office o f governor 
o  be vacant. N J  V  Sec I  3.

Person i'o ld in g  oflfico o f p ro fit or tm s t under 
au th o rity  o f Congress, other than com­
missioned or enlisted member o f reserve 
components o f U n ited Statos armed forces 
w h ile  no t on extended active duty, in ­
e lig ib le . V t  I I  50.

Porson hold ing office under U n itod States 
no t to  exorciso office o f governor. Cal 
V  12.

Person ho ld ing office or place under United 
States not to exorciso office o f governor. 
M s V  P t I  5.

Member o f Congress, o r person hold ing 
oflico under au tho rity  o f U n ited States, 
no t to oxcrciso ofllco o f governor. A rk  
V I 11; Ohio I I I  Id.

Person hold ing office under au tho rity  o f 
U n ited  Statos not to exorciso office o f 
governor. Iow a  IV  14.

Office Outside S ta te
Person hold ing office under other power not 

to f i l l  office o f governor. Oro V  3.
Porson hold ing offico or placo undor any 

other power not to oxcrciso ofllco o f 
governor. Mo V  P t I  5.

N o t to lio 'd  office undor othor state or 
government. A la  V  130.

N o t to hold place or ofllco or rocoivo pen­
sion or salary from  any othor state, gov­
ernment or power. N H  I I  03.

N o t to hold placo or offico from  nny other 
state or govornmont or powor. Mass V I  
2.

N o t to hold ofllco or othor commission (ox- 
copt In m ilit ia )  under au tho rity  o f  any 
other power. SC IV  3.

E lectora l
M ust bo qualified doctor to be e lig ib le  to 

office. A las l i t  2; Conn IV  4; F la  IV  3; 
H  IV  1; N ev V  3; N D  I I I  73; SD IV  2; 
W ls  V  2 ; W -o  IV  2.

M ust be qualified doctor a t time o f oloction. 
M d  I I  5; U tah  V I I  3.

Qualified stato elector ton yoars next pre­
ceding oloction. Okla V I  3.

Engaging In Business
N o t to practice profession and rcceivo re­

ward, fee or promise theroof, nor to ro-

eeive salary, rew ard or compensation or 
promise thereof fo r  service rendered while 
governor or to be the rea fte r rendered. 
Tex I V  6.

F a ilu re  to  Q u a lify  
See below , th is  title , s u c c e s s i o n  t o  
o r n c E .

f  P r io r  Service in  Office
Ine lig ib le  as own successor. A la  V  116; F la

IV  2; L a  V  3; M iss V  116; M o IV  17; 
Okla V I  4 ; Pa I V  3; SO IV  2; Tenn I D  
4; V a  V  69.

Ine lig ib le  fo r  fo u r years a fte r  term  fo r  
which elected. Ga V  Sec I  1; K y  71; W  
V a  V I I  4.

N o t to bo elected th ird  time. D e l I H  5.
No person elected governor fo r  two fu l l  

successive terms again e lig ib le  u n t il one 
fu l l  term  intervonos. A las I I I  5.

A f te r  two consecutive popular e lective fou r 
year terms o f office, govornor in e lig ib le  
to succeed self. M e V  P t  I  2.

I f  sorved two consocutivo popu lar electod 
torms as governor, ine lig ib le  to  succeed 
self fo r  term  im m edia te ly  fo llow ing . M d 
I I 1.

I f  elected fo r  two successive terms, inc lud­
in g  an unexpired torm, in e lig ib le  u n til 
th ird  Tuesday in  January o f fo u rth  year 
fo llow ing  exp ira tion  o f second successive 
torm. N J  V  Sec I  5.

Ine lig ib le  to hold s tate offico fo r  two years 
n fte r serving two consceutivo terms. N M
V  1.

Ine lig ib le  more than fou r in  any period of 
eight yoars. In d  V  1.

Ine lig ib le  moro than fou r in  nny poriod 
o f e ight years unless offico cast on him 
as lieutonant-goveruor or prosidont o f 
sonnto. NO I I I  2.

Ine lig ib le  fo r  period longer than tw o  suc­
cessive terms o f fo u r yenrs. Ohio IT I 2, 
X V I I  2.

Ine lig ib le  moro than e igh t in  any poriod 
o f twolvo years. Oro V  1.

Belig ious Tost 
No porson o lig ib lo  who denies existence o f 

Supremo Boing. SO IV  3.

Residence
Residence during torm, see below , th is  
title , RES I DENCE  W H I L E  I N  O W IC E .

In  stato, ono year procoding election. M in n
V  3.

Ia  state, two years precoding olection. Colo 
I V  4; Id a  IV  3; Io w a  IV  0; M ic h  V I  3; 
J lo n t  V I I  3; N ev  V  3; NO I I I  2 ; SD IVO

In  state, throe yoars proeoding election. Oro
V  2.
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Tv:

f u l  e x e c u t i o n  o f  l a w s ;  b y  c o u r t  a c t i o n  
o r  p r o c e e d i n g  b r o u g h t  in n a m e  o f  
s t a t e ,  m a y  e n f o r c e  c o m p l i a n c e  w i t h  
a n y  c o n s t i t u t i o n a l  o r  l e g i s l a t i v e  m a n ­
d a t e  o r  r e s t r a i n  v i o l a t i o n  o f  a n y  c o n ­
s t i t u t i o n a l  o r  l e g i s l a t i v e  p o w e r ,  d u t y  
o r  r i g h t  b y  a n y  o f f i c e r ,  d e p a r t m e n t  o r  
a g e n c y  o f  s t a t e ;  n o t  t o  b e  c o n s t r u e d  
a s  a u t h o r i z i n g  p r o c e e d i n g s  a g a i n s t  
l e g i s l a t i v e  o r  j u d i c i a l  b r a n c h e s .  N H  
I I  41

If 7 ,  i n s e r t  a f t e r :  G o v e r n o r  t o  s u p e r ­
v i s e  e a c h  p r i n c i p a l  e x e c u t i v e  d e p a r t ­
m e n t .  u n l e s s  c o n s t i t u t i o n  o t h e r w i s e  
p r o v i d e s ,  M i c h  V  8 ; m a y  m a k e  c h a n g e s  
in o r g a n i z a t i o n  o f  e x e c u t i v e  b r a n c h  o r  
in a s s i g n m e n t  o f  f u n c t i o n s  w i t h i n  i t s  
2 0  p r i n i c p a l  d e p a r t m e n t s ;  w h e r e  
c h a n g e  r e q u i r e s  t h e  f o r c e  o f  l a w ,  
t o  b e  s e t  f o r t h  in e x e c u t i v e  o r d e r  
a n d  s u b m i t t e d  t o  l e g i s l a t u r e  w h i c h  
h a s  6 0  d a y s  t o  d i s a p p r o v e ,  a f t e r  w h i c h  
t h e  o r d e r  b e c o m e s  e f f e c t i v e  a t  d a t e  
d e s i g n a t e d  b y  g o v e r n o r .  M i c h  V  2 

P o w e r s  a r d  D u t i e s — M e m b e r s h i p  o n  
B o a r d s  

P  505 c o l  2
fl 3, i n s e r t  a f t e r :  B o a r d  o f  i n v e s t m e n t .
M in n  V I I I  4
ff 4, d e l e t e  A r i z  X I  3,  N M  X I I  6  
t  13, d e l e t e  e n t r y  A l a  X I V  266 ,  a n d  in -  

s c r t  in l i e u :  A u b u r n  U n i v e r s i t y ,  e x  ..
o f f i c i o  p r e s i d e n t  o f  b o a r d  o f  t r u s t e e s .  W ¥  . . .  
A l a  X I V  2 6 6  A m  C L I X ' i  

1f 17, d e l  ‘ t c  e n t r y  C a l  X V I  3  
If 25.  a d d  W  V a  V I  5 I B  
Q u a l i f i c a t i o n s — A g e ,  M i n i m u m  
P  50 6  c o l  1 
ff 8 , d e l e t e  C a l  V  3
ff 10, r e n u m b e r  C o n n  I V  4 t o  C o n n  i V

5, M i c h  V I  1 3  t o  M i c h  V  2 2
P  5 06  c o l  2
P a r t  ff 1, d e l e t e  N C  I I I  2 
11 2 ,  a d d  N C  I I I  2
Q u a l i f i c a t i o n s — C i t i z e n s h i p — I n  U n i t e d

S t a t e s
If 7  r e n u m b e r  C a l  V  3  t o  C a l  V  2
If 8 , d e l e t e  M i c h  V I  13
Q u a l i f i c a t i o n s — D u a l  O f f i c o  H o l d i n g —

I n  G e n e r a l  
P  507  c o l  1
If 5, d e l e t e  e n t r y  M i c h  V I  15 
Q u a l i f i c a t i o n s — D u a l  O f f i c e  H o l d i n g —

O f f i c e  in T h i s  S t a t e  
If 6 , d e l e t e  e n t r y  N e b r  I V  2 
If 15, d e l e t e  C . n  V  12 a n d  i n s e r t  a f t e r :

N o t  t o  h o l d  o t h e r  p u b l i c  o f f i c e .  C a l  
V  2  

P  507  c o l  2
If 4, d e l e t e  e n t r y  N M  I I  95  a n d  i n s e r t  

in l i e u :  J u d g e ,  s e c r e t a r y  o f  s t a t e ,

t r e a s u r e r ,  a t t o r n e y - g e n e r a l ,  military 
o f f i c e r s  r e c e i v i n g  p a y  f r o m  s t a t e  ( e j .  
c e p t  m i l i t i a  o f f i c e r s  c a l l e d  f o r t h - o j  
e m e r g e n c y ) ,  r e g i s t e r  o f  d e e d s ,  s h e r i f f  
c o l l e c t o r  o f  s t a t e  t a x e s ,  n o t  t o h o W  
o f f i c e  o f  g o v e r n o r  a t  s a m e  t i m e ;  cl eo.  
t i o n  o r  a p p o i n t m e n t  t o  a n y  o f  t h e *  
o f f i c e s  a n d  a c c e p t a n c e  t o  o p e r a t e ' a s  
r e s i g n a t i o n  o f  o f f i c e  o f  g o v e r n o r  and 
v a c a n c y  t o  b e  f i l l ed .  N H  I I  9 5 * f r  

D u a l  O f f i c e  ' H o l d i n g — U n i t e d  S t a t n  
O f f i c e

If 10, d e l e t e  M i c h  V I  14  ■
if 1 3  d e l e t e ,  e n t r y  N H  I I  V 5  a n d  insa t .  

in l i e u :  M i l i t a r y  o f f i c e r s  r e c e i v i n g  p a y  
f r o m  U n i t e d  S t a t e s ,  c o l l e c t o r s  o f  f e i  
e r a l  t a x e s ,  m e m b e r s  o f  C o n g r e s s ,  o r  
p t r s o n s  h o l d i n g  U n i t e d  S t a t e s  o f f i c e^  
n o t  t o  h o l d  o f f i c e  o f  g o v e r n o r ;  e l e c t i o n  
o r  a p p o i n t m e n t  t o  a t v v  o f  t h e s e  o f f i c e s  
a n d  a c c e p t a n c e  t o  o p e r a t e  a s  r e s i g n a ­
t i o n  o f  g o v e r n o r s h i p  a n d  v a c a n c y  t o  

,  b e  f i l l ed.  N H  I I  95  
P  5 08  c o l  1
If 4  d e l e t e  e n t r y  C a l  V  1 2  
Q u a l i f i c a t i o n s — E l e c t o r a l  

11 14, r e n u m b e r  C o n n  I V  4 t o  C o n n  I V  
5
If 16, i n s e r t  a f t e r :  R e g i s t e r e d  e l e c t o r

in s t a t e  f o r  f o u r  y e a r s  n e x t  p r e c e d i n g  
h i s  e l e c t i o n .  M i d i  V  2 2  
u a l i f i c a t i o n s — P r i o r  S e r v i c e  in O f f i c e  

P  5 08  c o l  2
If d e l e t e  M o  I V  17 ,  L a  V  3 ,  O k l a  

V I  4.  P a  I V  3 ;  a d d  N C  I I I  2 
If 1 d e l e t e  A l a  V  1 1 6  a n d  i n s e r t  a f t e r :  

M a y  n o t  s u c c e e d  h i m s e l f  f o r  m o r e  
t h a n  o n e  a d d i t i o n a l  t e r m .  A l a  V  116 

If 4,  i n s e r t  a f t e r :  E l i g i b l e  f o r  t w o  s u c ­
c e s s i v e  t e r m s  b u t  n o t  f o r  t e r m  i m m e ­
d i a t e l y  f o l l o w i n g  s e c o n d  s u c c e s s i v e  
t e r m  t o  w h i c h  e l e c t e d .  L a  V  3 

If 6 i n s e r t  a f t e r :  N o t  t o  b e  e l e c t e d
m o r e  t h a n  t w i c e :  n o  o n e  h a v i n g  h e l d
t h e  o f f i c e ,  o r  a c t e d  a s  g o v e r n o r  f o r
m o r e  t h a n  t w - j  y e a r s  o f  a  t e r m  to  
w h i c h  s o m e  e t h e r  p e r s o n  w a s  e l e c t e d  
t o  t h e  o f f i c e  m a y  b e  e l e c t e d  t o  t h e  
o f f i c e  m o r e  t h a n  o n c e .  M o  I V  17  

1f 8  i n s e r t  a f t e r :  N o  p e r s o n  t o  b e
e l e c t e d  g o v e r n o r  m o r e  t h a n  t w o  t i m e s  
in s u c c e s s i o n .  O k l a  V T  4  

If 10, d e l e t e  e n t r y  N C  I I I  2
If 12, i n s e r t  a f t e r :  I n e l i g i b l e  f o r  f o u r

y e a r s  a f t e r  t w o  c o n s e c u t i v e  t e r m s .  
N e b r  I V  1 

If 12,  i n s e r t  a f t e r :  E l i g i b l e  t o  s u c c e e d
s e l l  f o r  o n e  a d d i t i o n a l  t e r m .  I ’a  I V  3 

Q u a l i f i c a t i o n s — R e s i d e n c e  
If 15,  d e l e t e  M i c h  V I  3



CONSTITUTIONAL LIMITATIONS ON REELIGIBILITY 
OF NATIONAL AND STATE CHIEF EXECUTIVES

JOSEPH E . K A L L E N B A C H  

University o] M ichigan

O n  March 1, 1951, the Administrator of General Services certified that the 

proposed presidential tenure amendment submitted to the states by Congress 

in 1947 had been ratified by thirty-six states, thus making it a part of the 

United States Constitution.1 Adoption of this proposal, which becomes the 

twenty-second Amendment to the United States Constitution, disposes of an 

issue that has agitated American politics periodically since the establishment 

of the Presidency. Hereafter no person will be eligible for a third term as Presi­

dent if he has served two full elective terms or one full elective term plus more 

than one-half of another term through succession to the office. President Tru­

man, who would otherwise bo rendered ineligible for reelection following c o m­

pletion of his current term, is exempted from the ban by a qualifying clause 

which excludes from coverage “any person holding the offico of President when 

this Article was proposed by tho Congress.”*

Hostility to long continuance in office, particularly for executive officers, 

has been a prominent feature of American political thinking since Revolution­

ary times. Seven of the original state constitutions, all of which were formu­

lated prior to adoption of the federal Constitution, carried clauses limiting re­

eligibility of the state chief executive. These provisions reflected a widely-held 

belief that a rotation in executive office was essential to tho preservation of 

liberty.1 A  sectional preference for the principle of limitation wns noticeable;

1 1 6  F e d .  I t c g .  2 0 1 9  ( 1 9 5 1 ) .  F a v o r a b l e  a c t i o n  b y  t h e  l e g i s l a t u r e s  o f  N e v a d a  a n d  U t a h  
o n  F o b r u a - j  2 0  h a d  b r o u g h t  t h o  t o t a l  o f  r a t i f y i n g  a t a l u s  t o  t h e  c o n s t i t u t i o n a l  t h r e e -  
f o u r t h s  m a j o r i t y .

• T h o  A m e n d m e n t  r e a d s :  " N o  p e r s o n  s h a l l  b o  c l e c t o d  t o  t h e  o f f i c e  o f  P r e s i d e n t  m o r o  
t h n n  t w i c o ,  a n d  n o  p e r s o n  w h o  h a s  h e l d  t h o  o l f i c o  o f  P r e s i d e n t ,  o r  a n t e d  a s  P r e s i d e n t  f o r  
m o r e  t h n n  t w o  y e a r s  o f  a  t e r m  t o  w h i c h  s o m e  o t h e r  p e r s o n  w a s  e l e c t e d  P r e s i d e n t  s h a l l  b e  
e l e c t e d  t o  t h o  o f f i c e  o f  t h o  P r e s i d e n t  m o r o  t h a n  o n e '

“ B u t  t h i s  A r t i c l e  s h a l l  n o t  a p p l y  t o  a n y  p e r s o n  b n g  t h o  o f f i c o  o f  P r e s i d e n t  w h o n  t h i s  
A r t i e l o  w a s  p r o p o s e d  b y  t h o  C o n g r e s s ,  a n d  s h a l l  n o  . v e n t  a n y  p o r s o n  w h o  m a y  b o  h o l d ­
i n g  t h o  o f f i c o  o f  P r e s i d e n t ,  o r  a c t i n g  a s  P r e s i d e .  d u r i n g  t h e  t e r m  w i t h i n  w h i c h  t h i s  
A r t i c l e  b e c o m e s  o p e r a t i v o  f r o m  h o l d i n g  t h o  o f f i c e  o!  r e s i d e n t  o r  a c t i n g  a s  P r e s i d o n t  d u r i n g  
t h o  r e m a i n d e r  o f  s u c h  t e r m . "

* A r t i e l o  31  o f  t h o  D e c l a r a t i o n  o f  R i g h t s  in t h e  M a r y l a n d  c o n s t i t u t i o n  o f  1 7 7 5  e n ­
d o r s e d  t h o  p r i n c i p l o  o f  r o t a t i o n  in t h o  f o l l o w i n g  l a n g u a g u :  " T h a t  a  l o n g  c o n t i n u a n c o ,  in 
t h e  f i r s t  e x e c u t i v e  d e p a r t m e n t s  o f  p o w e r  o r  t r u s t ,  is d a n g e r o u s  t o  l i b e r t y ;  a  r o t n t i o n ,  t h e r e ­
f o r e ,  in t h o s e  d e p a r t m e n t s ,  is o n e  o f  t h o  b e a t  s e c u r i t i e s  o f  p e r m a n e n t  f r e e d o m "  ( F r a n c i s  
N e w t o n  T h o r p e ,  The Federal and State C o n s t i t u t i o n s ,  Colonial Charters and Other O rganic 
Laws o f the Stales, Territories and Colonies, W a s h i n g t o n ,  1909 ,  V o l .  3 ,  p .  1 OHO).

I n  a  s im i l a r  v e i n  S e c t i o n  5  o f  t h e  Bi l l  o f  R i g h t s  o f  t h o  V i r g i n i a  c o n s t i t u t i o n  o f  1 7 7 G  
d e c l a r e d :  " t h a t  t h e  ( m e m b e r s  o f  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  h r n n c h c s  o f  g o v e r n m e n t ]  
m a y  b o  r e s t r a i n e d  f r o m  o p p r e s s i o n ,  b y  f e e l i n g  a n d  p a r t i c i p a t i n g  t h o  b u r d e n s  o f  t h e  p e o p l e ,  
t h e y  s h o u l d ,  a t  G x e d  p e r i o d s ,  b o  r e d u c e d  t o  a  p r i v a t e  s t a t i o n ,  r o t u r n  i n t o  t h a t  b o d y  f r o m

438
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for it was found only in the constitutions of the group of states lying from Penn­

sylvania to the southward.4 The method by which the governor was chosen was 

evidently a factor in the situation. Legislative selection was the mode of choice 

in all of the seven states where 'imitations on reelection were imposed; while 

N e w  Jersey was the only state employing this mode of selection without im­

posing also a tenure restriction. In the four N e w  England states and N e w  York, 

where the governor was chosen by popular election, there were no provisions 

barring reelection. Prevention of intrigue and bargaining with tho legislature 

by a governor intent upon securing his o wn continuance in office seems to have 

been a major objective of these early state constitutional restrictions on reeligi­

bility. A  survey of the record demonstrates that continuation of chief executives 

in office for term after term was by no means viewed everywhere as dangerous 

in Revolutionary times. In those states wh^re tenure limitations were lacking, 

repeated reelection3 of governors were c o m m o n  during the Revolutionary period 

and immediately after.6

These differences in attitudes and practices among the original states help 

to explain the vacillations of the framers of the federal Constitution on the 

question of reeligibility of the President. The issue was closely associated in 

their minds with the manner of his election and the length of term. If the Presi­

dent was to be chosen by Congress, it was generally conceded that a reeligibility 

limitation was necessary in order to avoid, as George Mason expressed it, “a 

temptation on the side of the Executive to intrigue with the Legislature for a 

re-appointment.’’4 Consequently the advocates of this mode of selection tended

w h i c h  t h e y  w e r e  o r i g i n a l l y  t a k e n ,  a n d  t h o  v a c a n c i e s  b e  s u p p l i e d  b y  f r e q u e n t ,  c e r t a i n ,  a n d  
r e g u l a r  e l e c t i o n s ,  in w h i c h  al l ,  o r  a n y  p a r t  o f  t h e  f o r m e r  m e m b e r s ,  t o  b e  a g a i n  e l i g i b l e ,  o r  
i n e l i g i b l e ,  a s  t h e  l a w s  s h a l l  d i r e c t ”  (ibid., V o l .  7 ,  p .  3 8 1 3 ) .

4 G e o r g i a ’s  c o n s t i t u t i o n  o f  1 7 7 7  w a s  t h e  m o s t  r e s t r i c t i v e  in  p r o v i d i n g  t h a t  n o  o n e  
s h o u l d  b e  e l i g i b l e  f o r  t h o  o f f i c e  o f  g o v e r n o r  m o r o  t h a n  o n o  y e a r  in n ny  t h r e o - y e a r  p e r i o d .  
A s  a  f u r t h e r  p r e c a u t i o n  t h e  g o v e r n o r  w a s  o b l i g e d  b y  h i s  o a t h  t o  r e l i n q u i s h  h i s  o f f i c e  
" p e u c e a b l y  a n d  q u i e t l y "  a t  t h o  e n d  o f  h i s  t o r m .  S o u t h  C a r o l i n a ' s  c o n s t i t u t i o n  o f  1 7 7 8  
g a v e  t h e  g o v e r n o r  a  t w o - y e a r  t o r m ,  b u t  m u d e  h i m  i n e l i g i b l e  f o r  m o r o  t h a n  o n e  t e r m  in a n y  
s i x - y e a r  p e r i o d .  D e l a w a r e ,  w i t h  a  t h r e e - y e a r  t e r m  f o r  i t s  " p r e s i d e n t , "  f o r b a d o  a n  i m m e d i ­
a t e  r t d e c t i o n .  V i r g i n i a ,  M a r y l a n d ,  n n d  P e n n s y l v a n i a  p e r m i t t e d  n o  m o r o  t h a n  i h r c o  o n u -  
y e a r  t e r m s  in a n y  s e v e n - y e a r  p o r i o d ;  w h i l e  N o r t h  C a r o l i n a  s o t  a  l im i t  o f  t h r e e  n nnu n l  
t e r m s  in a n y  s i x - y e a r  p e r i o d .

• N e w  J e r s e y ’ s  f ir s t  g o v e r n o r ,  W i l l i a m  L i v i n g s t o n ,  w n s  e l e c t e d  f o r  f o u i e c n  c o n s e c u t i v e  
a n n u u l  t e r m s ,  r u n n i n g  f r o m  1 7 7 0  t o  1 7 0 0 .  G e o r g e  C l i n t o n ,  t h o  f i r s t  g o v n r n o r  o f  N e w  Y o r k ,  
w a s  e l e c t e d  f o r  s i x  c o n s e c u t i v e  t h r c ^ - y e a r  t e r m s  r u n n i n g  f r o m  1 7 7 7  t o  1 7 95 .  J o n a t h a n  
T r u m b u l l  s e r v e d  a s  c o l o n i a l  n n d  s t a t o  g o v e r n o r  in C o n n e c t i c u t  b y  a n n u a l  e l e c t i o n  f r o m  
1 7 6 9  t o  1 7 8 6 .  J o h n  H a n c o c k ^  t h e  f i r s t  g o v e r n o r  o f  M a s s a c h u s e t t s ,  s e r v e d  f i v o  c o n s e c u t i v e  
a n n u a l  t e r m s  f r o m  1 7 8 0  t o  1 7 8 5  n n d  w n s  r e t u r n e d  t o  o f f i c o  in 1 7 8 7  f o r  s i x  a d d i t i o n a l  t e r m s .  
W i l l i a m  G r e e n e ,  s e c o n d  g o v e r n o r  o f  R h o d e  I s l a n d ,  s e r v e d  e i g h t  c o n s e c u t i v e  a n n u a l  t e r m s  
r u n n i n g  f r o m  1 7 7 8  t o  1 7 8 6 .  M o s h e c h  W o a r e ,  " p r e s i d e n t "  o f  N e w  H a m p s h i r e  u n d e r  i t s  
t e m p o r a r y  c o n s t i t u t i o n ,  s e r v e d  n i n e  c o n s e c u t i v e  a n n u a l  t o r m s  e x t e n d i n g  f r o m  1 7 7 6  t o  
1 7 8 5 ;  w h i l e  J o h n  T .  G i l m a n ,  t h o  s i x t h  g o v e r n o r ,  w n s  e l e c t e d  f o r  u l o v e n  c o n s e c u t i v e  a n n u a l  
t e r m s  f r o m  1 7 9 4  t o  1805 .

• " D e b a t e s  in t h o  F e d e r a l  C o n v e n t i o n  o f  1 7 8 7  a s  R e p o r t e d  b y  J a m e s  M a d i s o n , "  in 
C h a r l e s  C .  T n n s i l l  ( c d . ) ,  Documents Illustrative of the Formation o f the Union of the A m eri­
can Stales ( 1 9 2 7 ) ,  p .  1 35 .
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to favor also the idea of a comparatively long term, since only in this w a y  could 

continuity in the administration over a fairly long period of tim9 be assured. 

Establishment of a term of six, seven, or eight years accordingly became their 

objective. Opponents of the principle of legislative selection emphasized the 

point that to place the choice of the President in the hands of an authority 

other than Congress would eliminate the necessity for a reeligibility limitation 

and make feasible the establishment of a relatively short term.7 These 

ti< ns were undoubtedly factors of considerable importance in inducing 

ance of the plan of selection finally adopted. While a few members were firm 

in their conviction that the President should not be eligible for reelection re­

gardless of the mode of selection and others were opposed to a limitation of this 

nature in any case, the controlling factor in the minds of a decisive majority of 

the Convention on the point of reeligibility was whether his election was ..o be 

achieved through Congress or by some other mode.

The lack of a clause limiting the reeligibility of the President was a point ad­

vanced against the Constitution by some of its critics during the ratification 

struggle.8 Hamilton felt obliged to devote the major part of one of the F ed era l­
is t  P a p e r s to a defense of the Convention’s conclusions on this point.® Three of 

the state conventions adopted recommendations thtt Congress should i m m e­

diately submit to tho states an amendment establish ng a limitation on presi­

dential tenure;10 but tho First Congress failed to act .n accordance with these 

recommendations.

T he fact that the idea of tenure restriction was associated so closely with tho 

device of legislative election in the thinking of m a n y  of the founding .fathers 

suggests that as popular election was substituted for legislative selection in 

the choosing of stato governors, constitutional restrictions on reeligibility 

would be relaxed or abandoned. A  trend in this direction did become manifest 

in the decade following the adoption of the Constitution.‘The constitution of 

Vermont, which was admitted to the Union as a full-fledged state in 1791, and 

that of Kentucky, admitted in 1792, provided for independent modes of choos­

ing the governor and carried no clauses limiting rciiligibility 11 Tennessee, ad-

7  F o r  e x a m p l e ,  G o u v e r n e u r  M o r r i B  a n d  J a m c B  W i l a o u ,  w h o  w e r e  t h o  l o a d i n g  a d v o c a t e s  
o f  t h o  i d e a  o f  d i r e c t  p o p u l a r  e l e c t i o n ,  f a v o r o d  a  t w o - y e a r  a n d  a  t h r o e - y e a r  t e r m ,  r e s p e c ­
t i v e l y ,  p r o v i d e d  t h e r o  w a s  n o  l im i t a t i o n  o n  r eB l i g i b i l i t y  ( i b i d . ,  p o .  1 3 4 ,  4 1 0 —111 ) .

* F o r  c r i t i c i s m s  o f  t h i s  n a t u r e  s e e  t h o  r e m a r k s  o f  G e o r g e  M a s o n  in t h o  V i r g i n i a  c o n ­
v e n t i o n  in J o n a t h a n  E l l i o t  ( c d . ) ,  The Debates in  the Several State Conventions on the A dop­
tion o j the Federal Constitution ( 2 n d  e d . ,  1 8 3 0 - 5 9 ) ,  V o l .  3 ,  p p .  4 8 4 - 4 8 5 ;  a n d  o f  J a m e s  
L i n c o l n  in t h o  S o u t h  C a r o l i n a  c o n v e n t i o n ,  i b i d . ,  V o l .  4 ,  p .  3 1 4 .

• N o .  7 2  o f  t h o  Papers c o n t a i n s  a n  e x c e l l e n t  t h e o r e t i c a l  a n a l y s i s  o f  t h e  p r o b l e m .  I n  
l a t e r  d e b a t e i  in C o n g r e s s  a n d  c l s e w h o r o  o n  t h e  i s s u e ,  l i t t l e  h a s  b e e n  a d d e d  t o  t h o  a n a l y s i s  
o f  t h e  p r i n c i p l e  o f  t e n u r o  l im i t a t i o n  t h e r e  p r e s e n t e d .

10 T h o  N e w  Y o r k  c o n v e n t i o n  r e c o m m e n d e d  a n  a m e n d m o n t  p r o h i b i t i n g  t h o  e l e c t i o n  o f  
a  P r e s i d e n t  f o i  a  t h i r d  t o r m ;  w h i l e  t h o  c o n v o n t i o n u  in V i r g i n i a  a n d  N o r t h  C a r o l i n a  a d v o ­
c a t e d  a n  a m e n d m e n t  t h a t  w o u l d  l imi t  B e r v i c o  t o  e i g h t  y e a r s  in u n y  s i x t e e n - y e a r  p e r i o d .
Documents Illustrative o f the Formation of the Union, p p .  1 0 3 2 ,  1 04 2 ,  1 0 49 .

11 I n  l ino w i t h  t h e  p r a c t i c e  o f  t h e  o t h e r  N e w  E n g l a n d  s t a t e s ,  V e r m o n t  p r o v i d e d  f o r  
p o p u l a r  e l e c t i o n ,  w i t h  t h e  l e g i s l a t u r e  m a k i n g  t h o  c h o i c e  in c a s e  n o  c a n d i d a t e  r o c e i v e d  a
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m it t e d  in  1796, p e r m it te d  th re e  success ive  tw o -y e a r  te rm s  u n d e r  a s y s te m  o f  

p o p u la r  e le c tio n , fo llo w e d  b y  a  tw o -y e a r  p e r io d  o f in e l ig ib i l i t y .  G e o rg ia , a l­

th o u g h  n o t  a d o p t in g  th e  d i r e c t  e le c t io n  id e a  u n t i l  1824, a b a n d o n e d  th e  in e lig i­

b i l i t y  r u le  in  1789 w h e n  i t  le n g th e n e d  th e  te r m  o f  th e  g o v e rn o r  to  tw o  y e a rs . 

P e n n s y lv a n ia  in  1790 a d o p te d  d ir e c t  p o p u la r  e le c t io n  fo r  a  th re e -y e a r  te rm  a n d  

a t  th e  sa m e  t im e  l ib e ra liz e d  th e  e l ig ib i l i t y  ru le  so as t o  p e r m it  th re e  th re e -y e a r  

te rm s  in  a n y  tw e lv e -y e a r  p e r io d . W h e n  D e la w a re  w e n t  o v e r  to  th e  p o p u la r  

e le c t io n  p r in c ip le  in  1792, h o w e v e r, i t  re ta in e d  i t s  o r ig in a l p r o h ib i t io n  a g a in s t 
a  seco nd  su cce ss ive  th re e -y e a r  te rm .

T h e  p r in c ip le  o f  r o ta t io n  in  o ff ic e  w as a  c a rd in a l p o in t  in  th e  le x ic o n  o f  J e ffe r ­

s o n ia n  a n d  J a c k s o n ia n  d e m o c ra t ic  th o u g h t.  A s  e le m e n ts  d e r iv in g  th e ir  p o l i t ic a l  
p h ilo s o p h y  f r o m  these  le a d e rs  becam e d o m in a n t  in  A m e r ic a n  p o lit ic s ,  t h e i r  

t h in k in g  w a s  re f le c te d  in  c o n s t i tu t io n a l d e v e lo p m e n ts  r e la t in g  to  e x e c u t iv e  
te n u re  a n d  r e e l ig ib i l i t y  a t  b o th  th e  n a t io n a l a n d  s ta te  le v e ls  o f  g o v e rn m e n t.  

J e ffe rs o n ’s re fu s a l to  seek  a  t h i r d  te rm  as P re s id e n t o n  g ro u n d s  o f  p r in c ip le  
la id  che fo u n d a t io n  fo r  th e  " tw o - te r m  t r a d i t io n ”  w i th  re sp e c t to  th a t  o ffice . I n  

1824 a n d  a g a in  in  1826 th e  S e n a te  passed c o n s t i tu t io n a l a m e n d m e n t p ro p o s a ls  
d e s ig n e d  to  in c o rp o ra te  th is  ru le  in  th e  w r i t t e n  C o n s t i tu t io n . 11 A lth o u g h  J a c k ­

son  a c c e p te d  a  seco nd  n o m in a t io n  a n d  e le c tio n  to  th e  P re s id e n c y , he  re p e a te d ly  

u rg e d  th e  a d o p t io n  o f  a  c o n s t i tu t io n a l a m e n d m e n t l im i t in g  a  P re s id e n t  to  

a  s in g le  te rm  o f  fo u r  o r  s ix  y e a rs .11 M e a n w h ile ,  as th e  re m a in in g  o r ig in a l 

s ta te s  w h ic h  h a d  a t  f i r s t  e m b ra c e d  th e  le g is la t iv e  e le c t io n  d e v ic e  fo r  c h o o s in g  

t h e i r  g o v e rn o rs  ch a n g e d  to  th e  s y s te m  o f  p o p u la r  e le c t io n , th e y  s a w  f i t  to  

re ta in  s t r ic t  l im i t a t io n s  on r e f i l ig ib i l i t y .  A d o p t io n  o f  th e  p r in c ip le  o f  p o p u ­

la r  e le c t io n  in  N o r th  C a ro lin a  in  1835, in  M a r y la n d  in  1837 ,11 in  N e w  J e rs e y  

in  184-1, in  V ir g in ia  in  1850, a n d  in  S o u th  C a ro lin a  in  1865 p ro d u c e d  n o  

ch a n g e  o r  o n ly  s l ig h t  m o d if ic a t io n  o f  th e ir  o r ig in a l c o n s t itu t io n a l ru le s  l im i t in g  
r e e l ig ib i l i t y  o f  t h e ir  g o v e rn o rs . O f th e  fo u r te e n  s ta te s  a d m it te d  to  th e  U n io n  

b e tw e e n  1S00 a n d  1850, n in e  e n te re d  w i th  c o n s t itu t io n s  c o n ta in in g  l im ita t io n s  
o f  one  k in d  o r  a n o th e r  o n  g u b e rn a to r ia l te n u re , n n d  one o f  th e  re m a in in g  f iv e

p o p u l a r  m a j o r i t y .  K e n t u c k y  p r o v i d e d  f o r  a  s y s t e m  o f  e l e c t i o n  b y  s p e c i a l l y  c h o s e n  
e l e c t o r s ,  t h e  s y s t e m  o f  c h o i c e  b e i n g  s o m e w h a t  s i m i l a r  t o  t h e  n a t i o n a l  p l u n  f o r  c h o o s i n g  
t h e  P r e s i d e n t .  I n  1799 t h e  K e n t u c k y  c o n s t i t u t i o n  w n s  r e v i s e d  t o  p r o v i d e  f o r  d i r e c t  p o p u l a r  
e l e c t i o n ,  a n d  n t  t h o  s a m e  t i m e  a  p r o v i s i o n  p r o h i b i t i n g  a n  i m m o d i a t o  r e j e c t i o n  w a s  
a d o p t e d .  T h o r p e ,  o p .  cit. ( a b o v e ,  n.  3 ), V o l .  6, p .  3755 ; V o l .  3, p p .  1268, 1281. T h e  nn a l y s i s  
w h i c h  f o l l o w s  o f  s t a t e  c o n s t i t u t i o n a l  p r a c t i c e s  o n  t h e  m a t t o r  o f  r c f i l i g i b i l i t y  u p  t o  1908 i’b 

b a s e d  o n  d o c u m e n t a r y  m a t e r i a l s  in t h i s  s o u r c e .
“  H e r m a n  V .  A m e s ,  The Pro-posed Amendments to the Constitution of the United States 

D u rin g the First Century o f its History, 5 4 t h  C o n g . ,  2 n d  s e s s . ,  H .  D o c .  N o .  3 5 3 ,  p t .  2  
f S e r .  3 5 5 0 ,  1 8 9 7 ) ,  p p .  1 2 4 - 1 2 5 .  O n  t h e  f i r s t  o c c n s i o n  t h o  p r o p o s a l  w a s  p n s s e d  b y  a  v o t e  o f  
3 6  t o  3  in t h e  S e n a t o ;  t h e  s e c o n d  t i m e  i t  w a s  f a v o r e d  b y  a  3 2  t o  7  m a j o r i t y .

'* Ibid ., p . 127.

11 T h e  s y s t e m  in e f f e c t  in M a r y l a n d  f r o m  1 8 3 7  t o  1 8 64  w a s  u n i q u e  In t h a t  i t  r e q u i r e d  
n  r o t a t i o n  o f  t h e  o f f i c e  o f  g o v e r n o r  a m o n g  d i f f e r e n t  n r e a 9 o f  t h e  s t a t o .  T h e  c o n s t i t u t i o n  
d i v i d e d  t h e  s t a t e  i n t o  t h r e o  d i s t r i c t s  n n d  r e q u i r e d  t h a t  t h o  o f f i c o  b o  r o t a t e d  in o r d e r  
a m o n g  t h e m ;  c o n s e q u e n t l y  n o  i n d i v i d u a l  w a s  e l i g i b l e  f o r  t h u  o f f i c e  f o r  m o r o  t h a n  t h r e e  
y e a r s  in a n y  n i n e - y e a r  p e r i o d .
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(M is s is s ip p i)  a d o p te d  a p ro v is io n  o f  th is  ty p e  soon  a f te r  a c h ie v in g  s ta te h o o d .

B y  1850 a p p ro x im a te ly  tw o - th ir d s  o f  th e  s ta te s  h a d  c o n s t i tu t io n a l l im i t a ­
t io n s  o f  th is  c h a ra c te r . A  s e c tio n a l p re fe re n c e  f o r  th e  id e a , as in  R e v o lu t io n a r y  

t im e s , w as s t i l l  d is c e rn ib le . T h e  s ta te s  w i t h  r e s t r ic t io n s  in c lu d e d  a l l  th o se , w i th  

th e  e x c e p tio n  o f  G e o rg ia , c o m p r is in g  th e  b lo c k  e x te n d in g  f r o m  P e n n s y lv a n ia  

a n d  N e w  J e rs e y  to  th e  S o u th  a n d  W e s t. T h e  s ix  N e w  E n g la n d  s ta te s , N e w  Y o rk ,, 
M ic h ig a n ,  W is c o n s in , a n d  Io w a , a lo n g  w i th  G e o rg ia , w e re  th e  o n ly  ones in  

w h ic h  th e  id e a  o f  a  r o ta t io n  in  o ffice , e n fo rc e d  b y  c o n s t i tu t io n a l ru le ,  h a d  fa ile d  
t o  w in  acce p tan ce . I n  m o s t o f th e  s ta te s  w i th  re s t r ic t iv e  c lauses  a t  t h a t  t im e ,  

th e  p r o h ib it io n  w as in  th e  fo rm  o f  a  l im i t  o f  one  t e r m  o f  tw o ,  th re e , o r  fo u r  y e a rs . 

I t  is  s ig n if ic a n t  t h a t  b y  1860 a  o n e - te rm  t r a d i t io n  w i t h  re g a rd  t o  th e  o ffic e  o f  

P re s id e n t seem ed a lso  in  p rocess o f  e s ta b lis h m e n t.  M o s t  o f  th e  a m e n d m e n t 

p ro p o s a ls  des ig ned  to  l i m i t  p re s id e n t ia l te n u re  in tro d u c e d  in  C o n g re s s  f r o m  

1825 to  1860 w e re  d ire c te d  to  th is  e n d . 15 N o  P re s id e n t f r o m  th e  t im e  o f  J a c k s o n  

to  L in c o ln ,  a  p e r io d  c o v e r in g  seven f u l l  p re s id e n t ia l te rm s , w a s  a b le  t o  w in  re -  

e le c tio n  a n d  o n ly  one, V a n  B u re n , o b ta in e d  re n o m in a t io n  b y  h is  p a r t y  fo r  a  

second  te rm . I n  h is  in a u g u ra l add ress  in  1841, P re s id e n t H a r r is o n  p le d g e d  h im ­

s e lf t o  one te rm  o n ly ,1* a n d  th e  W h ig  p a r t y ’s p la t fo r m  o f  1844  e n d o rs e d  th e  

s in g le - te rm  p r in c ip le . ”

A b a n d o n m e n t o f  th e  c o n s t itu t io n a l r e s t r ic t io n  o n  r e e l ig ib i l i t y  o f  th e  g o v e rn o r  

b y  O h io  in  1851 m a rk e d  thf> b e g in n in g  o f  a  p e r io d  o f re a c tio n  a g a in s t  th is  p r in ­

c ip le  in  th e  s ta te s . F ro m  1850 to  th e  decad e  o f  th e  1870 ’s, th e  id e a  w a s  d e f in i te ly  

o n  th e  w a n e  as th e  R e p u b lic a n  p a r ty ,  in  som e de g re e  th e  in te l le c tu a l h e ir  o f  

th e  o r ig in a l F e d e ra lis t  p a r t y  w h ic h  w as n o t  h o s t ile  to  th e  id e a  o f  u n re s t r ic te d  
e x e c u tiv e  te n u re , rose to  a sce n d a n cy . W i t h  th e  e x c e p t io n  o f  O re g o n  in  1857, 

n o n e  o f  th e  e ig h t  ne w  s ta te s  r  J m it te d  b e tw e e n  1850 a n d  1880 l im ite d  re e lig i­

b i l i t y  o f  th e  g o v e rn o r  b y  c o n s t itu t io n a l ru le . R e v is io n  o f  c o n s t i tu t io n s  in  th e  

s o u th e rn  s ta te s  u n d e r  R e p u b lic a n  a u sp ices  d u r in g  th e  e ra  o f  R e c o n s tru c t io n  

b ro u g h t  a b o u t a  ge ne ra l a b a n d o n m e n t o f  th e  p r in c ip le  in  t h a t  re g io n . 18 R e v i­

s io ns  in  M a r y la n d  in  1864 a n d  in  I l l in o is  in  1870 re s u lte d  i f i  re m o v a l o f  re ­

e l ig ib i l i t y  l im ita t io n s  on th e ir  g o v e rn o rs . B y  1880 o n ly  12 o f th e  3 8  s ta te s  c o m ­

p r is in g  th e  U n io u  a t  t h a t  t im e  h a d  c o n s t i tu t io n a l p ro v is io n s  l im i t in g  in  a n y  

w a y  rc g le c t io n  o f  t h e ir  g o v e rn o rs . M e a n w h ile  th e  e le c t io n  o f  L in c o ln  in  1864 

a n d  o f  G ra n t  in  1872 to  second te rm s  h a d  la id  to  re s t th e  “ o n e - te rm  t r a d i t io n ”  

in  resp ec t to  th e  P re s id e n c y  w h ic h  h a d  e a r lie r  seem ed to  be  in  p ro cess  o f  e s ta b ­

lis h m e n t.

u  A m e s ,  p .  1 2 7 .  I t  s h o u l d  b o  n o t e d  a l s o  t h a t  t h e  c o n s t i t u t i o n  o f  t h o  C o n f e d e r a t e  s t a t e s  
a d o p t e d  in 1 801  l i m i t e d  t h o  P r e s i d e n t  t o  o n e  B i x - y e a r  t o r m .

»• I hid.
17 K i r k  I I .  P o r t e r  ( c o m p . ) ,  National P arly  Platform s ( N e w  Y o r k ,  1 9 2 4 ) ,  p .  15 .
11 T h e  G e o r g i a  c o n s t i t u t i o n  o f  1 S 6 5 ,  d r a w n  u p  u n d e r  t h e  t e r m s  o f  P r e s i d e n t  J o h n s o n ’s  

m i l d e r  r e c o n s t r u c t i o n  p o l i c i e s ,  r a u  c o n t r a r y  t o  t h e  t r e n d  in t h a t  i t  a d o p t e d  a  r e s t r i c t i o n  
o n  r c&l i g i b i l i ty  o f  t h o  g o v e r n o r ,  a l t h o u g h  t h a t  s t a t e  h a d  n o t  h a d  s u c h  a  p r o v i s i o n  s i n c e  
1 7 3 0 ;  b u t  t h i s  c o n s t i t u t i o n  w a 9 r e p l a c e d  b y  a n o t h e r  o n e  in 1 8 68  in w h i c h  t h e  rn f i l i g i b i l i ty  
c l a u s e  w a s  o m i t t e d .  L o u i s i a n a ’s  r e v i s e d  c o n s t i t u t i o n  o f  1 8 6 4  o m i t t e d  t h e  r e s t r i c t i v e  c l a u s e  
o f  i t s  o r i g i n a l  c o n s t i t u t i o n .  I t  w n s  r e s t o r e d  in t h o  r e v i s e d  c o n s t i t u t i o n  o f  1 8 6 8  o n l y  t o  b e  
o m i t t e d  n g u i n  in t h e  c o n s t i t u t i o n  o f  1 87 9 .
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N e a r  th e  c lose o f  P re s id e n t G r a n t 's  second  a d m in is t ra t io n  sug ge s tion s  began 

to  be h e a rd  f ro m  som e q u a r te rs  in  h is  p a r t y  th a t  he  s h o u ld  be re n o m in a te d  fo r  
a  t h i r d  te rm .  O p p o s it io n  t o  th e  su g g e s tio n  a t  once  w as q u ic k ly  v o ic e d  b y  e le­

m e n ts  w i th in  th e  R e p u b lic a n  p a r ty  as w e ll as b y  th e  r iv a l  p a r ty .  O n  D e c e m b e r 

15, 1875, th e  H o u s e  o f  R e p re s e n ta tiv e s  passed b y  a  v o te  o f  234 t o  18 a  re so lu ­

t io n  in tro d u c e d  b y  R e p re s e n ta t iv e  S p r in g e r ,  D e m o c ra t ,  d e c la r in g  th a t  a  d e ­
p a r tu r e  f r o m  th e  tw o - te rm  t r a d i t io n  w o u ld  be “ u n w ise , u n p a t r io t ic  a n d  f r a u g h t  

w i t h  p e r i l  to  o u r  fre e  in s t i tu t io n s ." 19 N e v e rth e le s s , fo u r  y e a rs  la te r  th is  t r a d i t io n  

w a s  s u b je c te d  to  i t s  f i r s t  s e rio u s  c h a lle n g e  w h e n  in  th e  R e p u b lic a n  c o n v e n tio n  

o f  1880 a n e a r ly  success fu l e f fo r t  w as m a d e  to  n o m in a te  G r a n t  f o r  w h a t  w o u ld  

h a v e  been a  t h i r d ,  b u t  nonsuccess ive , te r m .20 T h is  re b u f f  t o  th e  th ir d - te r m  sug ­

g e s tio n  a t  th e  n a t io n a l le v e l c o in c id e d  w i th  a  re v e rs a l in  th e  t re n d  in  s ta te  p ra c ­

t ic e  w i th  re g a rd  to  th e  g o v e rn o rs h ip , p a r t ic u la r ly  in  th e  S o u th . W e s t V irg in ia ,  

w h ic h  h a d  e n te re d  th e  U n io n  in  1863 w i th  a  c o n s t i tu t io n  c a r r y in g  n o  l im ita t io n  

o n  r e e l ig ib i l i t y  o f  i t s  g o v e rn o r ,  a d o p te d  su c h  a  ru le  in  1872, a n d  G e o rg ia  re ­

s to re d  its  p ro v is io n  in  1877. E v e n tu a l ly  a l l  b u t  tw o  o f  th e  fo rm e r  C o n fe d e ra te  

s ta te s  w h ic h  h a d  m o re  o r  less w i l l in g ly  a b a n d o n e d  th e  p r in c ip le  a t  one t im e  o r  

a n o th e r ,  re tu rn e d  to  i t .21 T w o  n e w  s ta te s , O k lu h o m a  in  1907 a n d  N e w  M e x ic o  

in  1912, e n te re d  th e  U n io n  w i th  p ro v is io n s  o f  th is  n a tu re  in  th e ir  c o n s t itu t io n s .  

T h e  m o s t re c e n t c o n v e r ts  to  th e  p r in c ip le  h a v e  been Id a h o  (1944 ) a n d  M a r y ­

la n d  (1 9 4 8 ). A lth o u g h  som e s ta te s  h a v e  m o d if ie d  t h e ir  r e e l ig ib i l i t y  p ro v is io n s  in  

re c e n t yea rs , no ne  has a b a n d o n e d  th e  p r in c ip le  s in ce  18S0.55

C u r r e n t ly  th e  c o n s t itu t io n s  o f  2 1  s ta te s  c a r r y  p ro v is io n s  l im i t in g  th e  re e lig i­

b i l i t y  o f  th e  g o v e rn o r  iu  som e fa s h io n . F if te e n  s ta te s 55 l im i t  h im  to  one fo u r -  

y e a r  te rm  b u t  p e r m it  h is  e le c t io n  a g a in  a f te r  a n  in te rv a l o f  fo u r  yea rs . T h re e  

s ta te s 54 p e r m it  tw o  success ive  fo u r -y e a r  te rm s  fo llo w e d  b y  a  fo u r -y e a r  p e r io d  

o f  in e l ig ib i l i t y .  N e w  M e x ic o  p e rm its  tw o  success ive  tw o -y e a r  te rm s  fo llo w e d  

b y  t w o  y e a rs  o f  in e l ig ib i l i t y ,  w h ile  T ennessee has c o n t in u e d  its  o r ig in a l p la n  o f  

p e r m it t in g  e le c tio n  to  th re e  tw o -y e a r  te rm s  in  a n  e ig h t-y e a r  p e r io d . O n ly  one  

s ta te , D e la w a re , has a  p ro v is io n  s im i la r  to  t h a t  re c e n t ly  a p p lie d  to  th e  P re s i­

d e n t  b y  th e  T w e n ty -s e c o n d  A m e n d m e n t.  I n  t h a t  s ta te  a f te r  tw o  fo u r -y e a r  

te rm s  a g o v e rn o r  is  d is q u a lif ie d  f ro m  o v e r h o ld in g  th a t  o ff ic e  a g a in . I n  a d d it io n  

to  th o s e  s ta te s  w h ic h  l im i t  th e  te n u re  o f  g o v e rn o rs  b y  c o n s t itu t io n a l ru le , in  a

11 A m e s ,  p .  1 25 .
11 G r a n t ,  w h o  l e d  t h e  b a l l o t i n g  o n  3 3  roll  c a l l s ,  s e c u r e d  a t  o n e  p o i n t  a  t o t a l  o f  3 1 4  v o t e s ,  

w i t h  3 7 8  b e i n g  n o c c s s a r y  t o  w i n  n o m i n a t i o n .  F r e d  R o d e l l ,  Democr :cy and llie Third Term 
( N o w  Y o r k ,  1 0 3 0 ) ,  p .  7 3 .

11 T h o  d a t e s  o f  r e s t o r a t i o n  w o r e  F l o r i d a ,  1 S S 5 ;  M i s s i s s i p p i ,  1 8 00 ;  L o u i s i a n n ,  1 809 ;  
A l a b a m a ,  1 0 0 1 ;  n n d  S o u t h  C a r o l i n a ,  1 02 6 .  T o x n s  n n d  A r k a n s a s  n r e  t h o  o n l y  e x - C o n f e d -  
c r a t c  o t n t e a  w h i c h  h a v o  f a i l e d  t o  r e i n s t a t o  t h e i r  r o S l i g i b i l i t y  l im i t a t i o n s .

n  I n  1 94 1  t h o  G e o r g i a  p r o v i s i o n  w a s  c h a n g e d  f r o m  a  p r o h i b i t i o n  o f  m o r e  t h n n  t w o  
s u c c e s s i v e  t w o - y e a r  t e r m s  t o  a  p r o h i b i t i o n  o f  a  s u c c e s s i v e  f o u r - v e a r  t e r m .  N o w  J e r s e y  
in 1 9 4 7  l i b e r a l i z e d  i t s  p r o h i b i t i o n  o f  a n  i m m e d i a t o  r e i i l e c t i o n  u n d e r  a  t h r c e - y e u r - t e r m  
p l a n  b y  p e r m i t t i n g  t w o  s u c c e s s i v e  f o u r - y c u r  t e r m s .

11 P e n n s y l v a n i a ,  W e s t  V i r g i n i a ,  V i r g i n i a ,  K e n t u c k y ,  N o r t h  C a r o l i n a ,  S o u t h  C u r o l i n a ,  
G e o r g i a ,  F l o r i d a ,  A l a b a m a ,  M i s s i s s i p p i ,  L o u i s i a n a ,  I n d i a n a ,  M i s s o u r i ,  O k l u h o m a  a n d  
I d a h o .

N e w  J e r s e y ,  M a r y l a n d  a n d  O r e g o n .
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n u m b e r  o f  o tn e rs  “ tw o - te rm  t r a d i t io n s ”  o f m o re  o r  les3 fo rc e  have b e e n  o b ­

se rve d  fo r  som e t im e .-’4 B u t  as w as d e m o n s tra te d  w i th  re s p e c t to  th e  p re s id e n ­

t ia l  tw o - te rm  l im i t  in  1940, t r a d i t io n a l  b a rr ie rs  d o  n o t  a lw a y s  p ro v e  e f fe c t iv e  

in  b a r r in g  re e le c tio n  o f in c u m b e n ts .38
I m p l i c i t  in  th e  s y s te m  o f l im i t in g  e x e c u tiv e  te n u re  b y  c o n s t i tu t io n a l r u le  is  

th e  q u e s tio n  o f w h e th e r  su ch  a  l im i t a t io n  s h a ll a p p ly  to  a  p e rson  w h o  fa l ls  h e ir  

t o  th e  o ffic e  b y  rea son  o f  th e  d e a th , re s ig n a t io n  o r  re m o v a l o f  th e  r e g u la r ly  

e le c te d  in c u m b e n t.  T h e  fra m e rs  o f th e  T w e n ty -s e c o n d  A m e n d m e n t w e re  a w a re  

o f  th e  p ro b le m  o f  th e  p a r t ia l  te rm  a n d  d ispo sed  o f  i t  e x p l ic i t ly  in  th e  A m e n d ­

m e n t. T h e  d e b a te s  o v e r  w h e th e r  T h e o d o re  R o o s e v e lt  a n d  C a lv in  C o o lid g e  

w o u ld  h a v e  been g iv e n  " t h i r d "  te rm s  i f  th e y  h a d  been e le c te d  in  1912 a n d  

1928, re s p e c t iv e ly ,  w e re  s u f f ic ie n t ly  fre s h  in  m in d  to  a c c o u n t fo r  th e  in c lu s io n  

o f  sp e c ific  la n g u a g e  o n  t h i3  p o in t ;  an d  th e  case o f  P re s id e n t T r u m a n ,  w h o  w as 

a t  th e  t im e  o f s u b m is s io n  o f  th e  A m e n d m e n t s e rv in g  o u t  th e  re m a in d e r  o f  F .  D .  
R o o s e v e lt ’s fo u r th  te rm , w a 3  a lso  d i r e c t ly  a t  h a n d . F e w  o f th e  s ta te s  h a v e  h a d  

th e  fo re s ig h t to  d e a l e x p l ic i t ly  w i th  th is  q u e s tio n  in  th e ir  c o n s t i tu t io n a l p r o v i ­
s ions. T h e  m a t te r  is fu r th e r  c o m p lic a te d  b y  th e  fa c t  t h a t  in  a  n u m b e r  o f  s ta te s , 

in c lu d in g  N e w  J e rse y , D e la w a re , K e n tu c k y ,  G e o rg ia , a n d  O re g o n , a  v a c a n c y  

in  th e  o ffic e  o f g o v e rn o r  o c c u rr in g  d u r in g  th e  f i r s t  p a r t  o f  a  fo u r -y e a r  t e r m  is  

f i l le d  b y  spe c ia l e le c tio n  a t  th e  n e x t s u cce e d in g  g e n e ra l e le c t io n . I n  a l l  th e se  
s ta te s  e x c e p t D e la w a re , th e  ensu -,g e le c t io n  is  fo r  th e  u n e x p ire d  p o r t io n  o f  th o  

c u r re n t  te rm , I n  D e la w a re  th e  sp e c ia l e le c tio n  is  fo r  a  f u l l  fo u r -y e a r  te r m . ”

T h e  c o n s t itu t io n s  o f  o n ly  tw o  s ta te s  de a l s p e c if ic a lly  w i th  th is  q u e s t io n .  

N o r th  C a ro lin a  u n d e r  its  o n e - te rm  ru le  e xc lud es  f ro m  c o n s id e ra t io n  s e rv ic e  as 

g o v e rn o r  b y  an  in c u m b e n t  “ w h e n  th e  o ffic e  s h a ll h a v e  been c a s t u p o n  h im  as 

l ie u te n a n t-g o v e rn o r  o r  p re s id e n t o f  th e  s e n a te . ” 58 T h e  N e w  J e rs e y  c o n s t i t u t io n  

o f  1917 p ro v id e s  t h a t  e le c tio n  to  c o m p le te  an u n e x p ire d  te rm  s h a ll be  re g a rd e d  

as e le c tio n  to  a  f u l l  te rm  u n d e r its  ru le  p r o h ib it in g  m o re  th a n  tw o  succe ss ive  

te rm s ; b u t  th e  r e f l i g ib i l i t y  l im it a t io n  does n o t  a p p ly  to  an  o f f ic e r  w h o  succeeds 

o n ly  te m p o ra r i ly  to  th o  p o w e rs  n n d  d u t ie s  o f  th e  g o v e rn o rs h ip .35 Im m e d ia to  

re f le c t io n  o f in c u m b e n ts  w h o  h a v e  se rve d  p a r t ia l  te rm s  in  re c e n t y e a rs  in  M is ­
s is s ip p i, G e o rg ia  a n d  K e n tu c k y ,  a l l  o f  w h ic h  h a v e  a  o n e - te rm  l im i t  o f  f o u r  y e a rs , 

in d ic a te s  t h a t  th e ir  c o n s t itu t io n a l l im ita t io n s  a re  n o t  c o n s tru e d  to  fo r b id  a n  
im m e d ia to  re f le c t io n  o f  a  succe e d in g  o ff ic e r  w h o  has s e rv e d  less th a n  a  f u l l

*  S t a t e s  w i t h  t w o - y e a r  t e r m s  in w h i c h  a  t w o - t e r m  l imi t  h a a  b e e n  o b s e r v e d  f o r  m o r o
t h a n  h a l f  a  c e n t u r y  a r o  K a n s a s ,  M a i n e ,  Sor, . !'.  I.’ i k o t a ,  n n d  T e x a s .  N o  g o v e r n o r  h a s  b e e n
e l e e t o d  f o r  a  t h i r d  s u c c e s s i v e  t w o - y e a r  torr.i it i r k a n s a s  s i n c e  1005.

"  T h u s  G o v e r n o r  A l b e r t  C .  R i t c h i e ,  o f  M a r y l a n d ,  in w i n n i n g  r e f l e c t i o n  t h r o e  s u c ­
c e s s i v e  t i m e s  b e g i n n i n g  in 1 02 4 ,  b r o k e  u  o n e - t e r m  t r n d i t i o n  o f  l o n g  s t a n d i n g  in t h n t  s t a t e .  
G o v e r n o r  J o h n  G ,  W i n a n t ,  b y  w i n n i n g  a  s e c o n d ,  b u t  n o n s u c c o s s i v o  t e r m  in N o w  H a m p ­
s h i r e  in 1030,  d e f i e d  n t r a d i t i o n  a g a i n s t  a  s e c o n d  e l e c t i o n ;  n n d  in 1 9 3 2  h e  s e t  a  n e w  p r e c e ­
d e n t  b y  o b t a i n i n g  a n o t h e r ,  s u c c e s s i v e  t e r m .  I n  1 0 2 0  G o v e r n o r  J o h n  E .  W e e k s ,  o f  V e r m o n t ,  
b y  h i s  r c o l o c t i o n  t o  a  s e c o n d  s u c c e s s i v e  t e r m ,  b r o k e  n o n e - t e r m  t r a d i t i o n  w h i c h  h u d  p e r ­
s i s t e d  in t h a t  s t a t e  f o r  o v o r  f i f ty  y e a r s .

17 C o n s t i t u t i o n  o f  D o l a w n r o ,  A r t .  3,  S e c .  0.
u  C o n s t i t u t i o n  o f  N o r t h  C a r o l i n a ,  A r t .  3 ,  S e c .  2 .
11 C o n s t i t u t i o n  o f  N e w  J e r s e y ,  A r t .  5,  S e e .  1,  p a r .  5.
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term.50 O n  the other hand, by judicial interpretation the Oklahoma constitu­

tion has been held to forbid immediate reelection of an incumbent who suc­

ceeded to the office after removal of the regularly elected governor.51

The continuing support given to the principle of limited tenure for chief 

executives, as evidenced in the adoption of the Twenty-second Amendment 

and in the practices of a considerable number of states, invites inquiry into 

the factors accounting for its wide acceptance. As has already been shown, one 

of the main considerations which led to its adoption originally has long since 

vanished with the abandonment of legislative election of chief executives. M o d ­

ern defenders of the principle of limited tenure, however, are still able to capital­

ize upon the traditional popular distrust of the executive which had its origins 

in American experience prior to the Revolution. The modern tendency toward 

strengthening the legislative and executive powers of chief executives at the 

national and state levels operates to keep such fears alb'e. Supporters of tenure 

limitation therefore continue to stress the arguments that it will tend to give 

an executive greater freedom from narrow partisan considerations in the c in­

duct of his office; curb his lust for power; free him from the temptation to use 

his powers, especially the patronage power, to achieve his own renomination 

and rejection; and in general afford greater security against the threat of “dic­

tatorship.” They deny or discount materially the counterarguments that ade­

quate protection is afforded against executive usurpation in a limited term of 

office, the system of separation of powers, and a written constitution; that the 

opportunity of securing a voto of confidence from the people by obtaining re- 

election gives a chief exF„.’tive a powerful incentive to deport himself with 

rectitude and administer his office with duo consideration to the public interest 

and desire; and that in time of crisis an enforced rotation in the office of chief 

executive m a y  be highly undes'rable. They ignore the contention that a genu­

ine would-be “dictator” would Lave ample time to attempt to accomplish his

M G o v e r n o r  F i o l d l n g  L .  W r i g h t ,  o f  M i s s i s s i p p i ,  e e r v e d  o u t  t h e  l a s t  f o u r t e e n  m o n t h s  
o f  t h e  t e r m  o f  G o v o r n o r  T h o m a s  D a i l o y ,  w h o  d i e d  in o f i i c c .  W r i g h t  w a s  t h e n  e l e c t e d  f o r  
a  f u l l  f o u r - y e a r  t o r i n  in 10-17. G o v e r n o r  H e r m a n  T a l m a d g e  o f  G e o r g i a ,  n o w  n e r v i n g  n 
r e g u l a r  f o u r - y e a r  t e r m  t o  w h i c h  h a  w a s  o l e c t c d  in 1050 ,  w a n  e l e c t o d  in  10-18 t o  c o m p l e t o  
t h e  l a s t  t w o  y e a r s  o f  t h o  1 0 - 1 7 - 1 0 5 1  t o r m .  T o  c l e a r  t h e  w a y  f o r  h i s  r e e l e c t i o n  t o  a  fu l l  t e r m  
i m m e d i a t e l y  a f t e r  s e r v i n g  a n  e l o c t i v o  p a r t i a l  t o r m ,  t h o  G e o r g i a  L e g i s l a t u r e  p a s s e d  t w o  
s t a t u t e s  in 1040 .  O n o  p r o v i d o d  t h a t  t h o  s t a t e  c x c c u t i v o  c o m m i t t e e  o f  a  p a r t y  s h o u l d  
d e t e r m i n e  all q u c a t l o n a  r e l a t i n g  t o  t h o  q u a l i f i c a t i o n s  o f  a  c a n d i d a t e  f o r  n o m i n a t i o n  f o r  
s t a t e  o f f i c e  a t  i t s  p r i m a r y ,  i n c l u d i n g  t h e  q u e s t i o n  o f  h i s  e l i g i b i l i t y  f o r  t h o  o f f i c e  n o u g h t .  
T h e  o t h o r  m a d e  t h o  G e n e r a l  A s s e m b l y  t h e  s o l o  j u d g e  o f  t h e  c o n s t i t u t i o n a l  q u a l i f i c a t i o n s  
a n d  e l i g i b i l i t y  o f  t h e  p e r s o n  o l o c i t f d  a s  g o v o r n o r .  S e e  Georgia Laws ( 1 9 4 9 ) ,  p p .  9 6 7 ,  19-18. 
T h e  G e o r g i n  c o n s t i t u t i o n  p r o v i d e s  t h a t  n g o v e r n o r  " s h a l l  n o t  b e  e l i g i b l e  t o  s u c c e e d  h i m s e l f  
a n d  s h a l l  n o t  b o  e l i g i b l o  t o  h o l d  t h o  o f f i c e  unt i l  a f t e r  t h e  e x p i r a t i o n  o f  f o u r  y e a r s  f r o m  
c o n c l u s i o n  o f  h i s  t e r m  o f  o f f i c o ”  ( A r t ,  5 ,  S e c .  1, p a r .  1 ).

I n  O c t o b e r ,  1 9 3 9 ,  L i e u t e n a n t - G o v e r n o r  K e e n  J o h n s o n ,  o f  K e n t u c k y ,  w h o  w a s  s u b n e  
q u e n t l y  c h o s e n  f o r  a  f u l l  t e r m  a s  g o v e r n o r  in t h e  N o v e m b e r ,  1 93 0 ,  e l e c t i o n ,  s u c c e e d e d  
b r i e f l y  t o  t h o  g o v e r n o r s h i p  u p o n  t h o  r e s i g n a t i o n  o f  i n c u m b e n t  G o v e r n o r  C h a n d l e r ,  w h o  
h a d  r e s i g n e d  t o  a c c e p t  a p p o i n t m e n t  t o  t h e  U n i t e d  S t a t e s  S c n a t o .  J o h n s o n  t h u s  s e r v e d  
s o m e  t w o  m o n t h s  n o r o  t h a n  t h o  n o r m a l  p e r i o d  o f  f o u r  y e a r s .

51 F ittp a lrick  t>. i f  c A litter, 1 21  O k l a .  8 3 ,  2-18 l ’a c .  5 6 0  ( 1 9 2 6 ) .
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pu rpo ses  d u r in g  one  te rm  o f  o ffice , t o  s a y  n o th in g  o f  tw o ,  a n d  w o u ld  b e  as 

l i t t le  in c lin e d  to  resp ec t a  w r i t t e n  c o n s t i tu t io n a l l im i t a t io n  o n  h is  te n u re  as  a n y  

o th e r  p a r t  o f th e  c o n s t itu t io n a l p la n  w h ic h  s to o d  in  h is  w a y .

W h ile  p u b lic  re a c tio n  to  th e  d e b a te  on  th e  issue  in  te rm s  o f  th e s e  a rg u m e n ts  

a c c o u n ts  in  som e m ea su re  f o r  c u r r e n t  p ra c tic e ,  c o n s id e ra t io n s  o f  p a r t y  a d ­

v a n ta g e  o f th e  m o m e n t,  p e rs o n a l p o lit ic s ,  th e  t r a d i t io n a l  je a lo u s y  o f  le g is la t iv e  

bo d ie s  to w a rd  th e  e x e c u tiv e , a n d  th e  c h a ra c te r  o f  th e  p a r t y  s y s te m  a re  fa c ­

to rs  w h ic h  a lso  h e lp  to  a c c o u n t fo r  c o n s t i tu t io n a l l im it a t io n s  o n  th e  c h ie f  e x e c u ­

t iv e .  T h e  re co rd s  o f  th e  tw o  m a jo r  p a r t ie s  o n  th e  is t ' ie  s in ce  th e  t im e  o f  th e  

C iv i l  W a r  h a v e  been c u r io u s ly  in c o n s is te n t.  B y  a n d  la rg e , u p  to  1940 th e  D e m o ­

c ra t ic  p a r ty  h a d  s h o w n  m o re  h o s t i l i t y  t o  th e  id e a  o f  u n l im ite d  te n u re  f o r  c h ie f  

e x e c u tiv e s  th a n  h a d  th e  R e p u b lic a n s . T h e  tw o  m o s t s e rio u s  ch a lle n g e s  t o  th e  

a n t i - t h i r d  te rm  t r a d i t io n  in  c o n n e c tio n  w i th  th e  P re s id e n c y  w e re  m a d e  in  th e  

R e p u b lic a n  c o n v e n tio n s  o f J880 u n d  1912 ; w h ile  D e m o c ra t ic  m e m b e rs  o f  C o n ­

gress m o re  c o n s is te n t ly  s u p p o r te d  e f fo r ts  to  p re v e n t  i ts  v io la t io n  th a n  d id  t h e i r  
R e p u b lic a n  co llea gu es .35 I n  m o s t o f  th e  s ta te s  w h ic h  l im i t  th e  te n u re  o f  g o v e r ­

n o rs  th e  D e m o c ra ts  a re  th e  m a jo r i t y  p a r ty .  B u t i n  th e  s tru g g le  o v e r  th e  T w e n ty -  

second A m e n d m e n t,  these  p a r t y  ro le s  were in  la rg e  m ea su re  re ve rse d .

T h e  fa c t  t h a t  th is  p ro p o s a l cam e so soon  a f t e r  th e  tw o - te rm  t r a d i t io n  h a d  

been s u c c e s s fu lly  c h a lle n g e d  b y  a  D e m o c ra t ic  P re s id e n t g a v e  i t  th e  c h a ra c te r  

o f  a  p ro -R o o s e v e lt ,  a n t i-R o o s e v e lt  p a r t is a n  issue  in  m u c h  th e  sa m e  sense t h a t  

e a r lie r  a c tio n s  b y  C o ng ress  h a d  re fle c te d  a n t i - G r a n t ,  a n t i-T h e o d o re  R o o s e v e lt  

a n d  a n t i-C o o I id g e  p a r t is a n  s e n t im e n t.  N o t  a  s in g le  R e p u b lic a n  v o te  w a s  c a s t 

a g a in s t i t  in  e ith e r  H o u se  o f  C ong ress . T h o s e  D e m o c ra ts  in  C o n g re ss  w h o  s u p ­

p o r te d  i t  w e re  fo r  th e  m o s t p a r t  id e n t i f ie d  w i t h  th e  a n t i-R o o s e v e lt  fa c t io n  o f  

th e  p a r ty .  I n  th e  f i r s t  th re e  y e a rs  o f  th e  p e r io d  in  w h ic h  th e  A m e n d m e n t  w a s  
b e fo re  th e  s ta te s  fo r  r a t i f ic a t io n ,  D e ra o c ra t ic -c o n tro l lc d  le g is la tu re s  g e n e ra lly  

s h o w e d  a  re lu c ta n c e  to  a c t  fa v o ra h ly  u p o n  i t ,  w h ile  R e p u b lic a n -d o m in a te d  

le g is la tu re s  ru s h e d  to  a p p ro v e  i t .  O n ly  a f te r  p o l i t ic a l  d e v e lo p m e n ts  in  th e  p o s t ­

w a r  p e r io d  h a d  begun  to  ra ise  in c re a s in g  d o u b ts  iu  D e m o c ra t ic  ra n k s  c o n c e rn ­
in g  th e  soundness  o f  P re s id e n t R o o s e v e lt ’s ju d g m e n t  as a p o  ic y - m a k e r  d id  

D e m o c ru t ic -d o m in a te d  s ta te  le g is la tu re s  d is p la y  in  a n y  n u m b e rs  a  fa v o ra b le  
a t t i t u d e  to w a rd  th e  A m e n d m e n t.  D u r in g  1950 a n d  1951 re a c tio n  a g a in s t P re s i­

d e n t T r u m a n ’s le a d e rs h ip  w i th in  th e  D e m o c ra t ic  p a r t y  a lso  p la y e d  a  p a r t  in  

b r in g in g  a b o u t fa v o ra b le  a c t io n  in  s ta te s  w h o re  th is  p a r ty  c o n tro l le d  th e  le g is -

“  T h e  S p r i n g e r  R e s o l u t i o n  o f  1 8 7 5 ,  n o t e d  a b o v e ,  w a s  p a s s o d  b y  a  D e m o c r a t i c - c o n -  
t r o l l e d  H o u s e  o f  R e p r e s e n t a t i v e s .  O n  F e b r u a r y  1, 1 9 1 3 ,  s h o r t l y  b e f o r e  t h o  i n a u g u r a t i o n  
o f  P r u s i d o n t  W i l s o n ,  t h e  S e n a t e  p a s s e d ,  b y  a  v o t e  o f  4 7  t o  2 3 ,  a n  a m e n d m e n t  r e s o l u t i o n  
w h i c h  w o u l d  h a v e  l i m i t e d  a  P r e s i d e n t  t o  a  s i n g l e  s i x - y e a r  t e r m .  I t  w n s  f a v o r o d  b y  2 8  
D e m o c r a t s  n n d  1 9  R e p u b l i c a n s  a n d  P r o g r e s s i v e s ,  a n d  o p p o s e d  b y  o n e  D e m o c r n t  n n d  2 2  
R e p u b l i c a n s  a n d  P r o g r e s s i v e s .  Congressional Record, 6 2 n d  C o n g . ,  3 r d  s e a s , ,  V o l .  4 9 ,  p .  
2 4 1 9  ( 1 9 1 3 ) .  O n  F e b r u a r y  10, 192 8 ,  t h e  S e n a t e  p a s s e d  t h e  L a  F o l l e t t o  R e s o l u t i o n ,  w h i c h  
w a s  e s s e n t i a l l y  a  r e s t a t o m e n t  o f  t h e  s e n t i m e n t  e x p r e s s e d  in t h o  S p r i n g e r  R e s o l u t i o n  o f  
1 8 7 5  o p p o s i n g  t h o  tl i r d - t e r m  i d e a .  T h o  5 0  v o t e s  in i t c  f a v o r  w c r o  c a s t  b y  3 7  D e m o c r a t s ,  
18  R e p u b l i c a n s ,  a n d  o n e  F a r m e r - L n b o r i t o ,  n n d  t h e  o p p o s i n g  v o t e s  w c r o  e n s t  b y  f o u r  
D o m o c r n t a  a n d  2 2  R e p u b l i c a n s .  Congressional Record, 7 0 t h  C o n g . ,  1 s t  s e a s . ,  V o l .  09 ,  p .  
2 8 4 2  ( 1 9 2 8 ) .  F o r  r e v i e w s  o f  e f f o r t s  in t h e  p a s t  t o  l im i t  p r e a i d e n t i a l  t e n u r e  s e e  R o d e l l ,  
op. cit. ( a b o v e ,  n.  2 0 ) ;  The Congressional Digest, V o l .  2 6 ,  p p .  1 4 - 2 3  ( J a n . ,  1 9 4 7 ) .
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pu rp o se s  d u r in g  one te rm  o f  o ffice , to  s a y  n o th in g  o f  tw o ,  a n d  w o u ld  b e  as 

l i t t l e  in c lin e d  to  re sp e c t a  w r i t te n  c o n s t i tu t io n a l l im i t a t io n  o n  h is  te n u re  as a n y  

o th e r  p a r t  o f th e  c o n s t itu t io n a l p la n  w h ic h  s to o d  in  h is  w a y .

W h ile  p u b lic  re a c tio n  to  th e  d e b a te  on  th e  issue in  te rm s  o f  the se  a rg u m e n ts  

a c c o u n ts  in  som e m ea su re  fo r  c u r re n t  p ra c tic e , c o n s id e ra t io n s  o f  p a r t y  a d ­

v a n ta g e  o f  th e  m o m e n t, p e rs o n a l p o lit ic s ,  th e  t r a d i t io n a l  je a lo u s y  o f  le g is la t iv e  

b o d ie s  to w a rd  th e  e x e c u tiv e , a n d  th e  c h a ra c te r  o f  th e  p a r t y  s y s te m  a re  fa c ­

to rs  w h ic h  a lso  h e lp  to  a c c o u n t fo r  c o n s t i tu t io n a l l im it a t io n s  o n  th e  c h ie f  exe cu ­

t iv e .  T h e  re co rd s  o f  th e  tw o  m a jo r  p a r t ie s  o n  th e  issue s in ce  th e  t im e  o f  th e  

C iv i l  W a r  h a ve  been c u r io u s ly  in c o n s is te n t.  B y  a n d  la rg e , u p  to  1940 th e  D e m o ­
c ra t ic  p a r ty  h a d  sh o w n  m o re  h o s t i l i t y  to  th e  id e a  o f  u n l im i te d  te n u re  f o r  c h ie f 

e x e c u tiv e s  th a n  h a d  th e  R e p u b lic a n s . T h e  tw o  m o s t se rio u s  c h a lle n g e s  t o  th e  
a n t i - th i r d  te rm  t r a d i t io n  in  c o n n e c tio n  w i th  th e  P re s id e n c y  w e re  m a d e  in  th e  

R e p u b lic a n  c o n v e n tio n s  o f  1880 a n d  1912 ; w h ile  D e m o c ra t ic  m e m b e rs  o f  C o n ­

gress m o re  c o n s is te n t ly  s u p p o r te d  e f fo r ts  t o  p re v e n t  i t s  v io la t io n  th a n  d id  t h e i r  

R e p u b lic a n  co llea gu es .32 I n  m o s t o f  th e  s ta te s  w h ic h  l im i t  th e  te n u re  o f  g o v e r­

n o rs  th e  D e m o c ra ts  a re  th e  m a jo r i t y  p a r ty .  B u t  in  th e  s tru g g le  o v e r  th e  T w e n ty -  

second A m e n d m e n t,  these  p a r t y  ro le s  w ere  in  la rg e  m ea su re  re ve rse d .

T h e  fa c t  t h a t  th is  p ro p o s a l cam e so soon  a f te r  th e  tw o - te r m  t r a d i t io n  h a d  
been s u c c e s s fu lly  c h a lle n g e d  b y  a  D e m o c ra t ic  P re s id e n t g a ve  i t  th e  c h a ra c te r  

o f  a  p ro -R o o s e v e lt ,  a n t i-R o o s e v e lt  p a r t is a n  issue in  m u c h  th e  sam e sense t h a t  
e a r lie r  a c tio n s  b y  C o ng ress  h a d  re f le c te d  a n t i - G r a n t ,  a n t i-T h e o d o re  R o o s e v e lt  

a n d  a n t i-C o o lid g e  p a r t is a n  s e n t im e n t.  N o t  a  s in g le  R e p u b lic a n  v o te  w a s  c a s t 

a g a in s t i t  in  c i th e r  H o u se  o f  C ong ress . T h o s e  D e m o c ra ts  in  C o n g re ss  w h o  s u p ­

p o r te d  i t  w e re  fo r  th e  m o s t p a r t  id e n t i f ie d  w i th  th e  a n t i-R o o s e v e lt  fa c t io n  o f 
th e  p a r ty .  I n  th e  f ir s t  th re e  y e a rs  o f  th e  p e r io d  in  w h ic h  th e  A m e n d m e n t  w as 

b e fo re  th e  s ta te s  fo r  r a t i f ic a t io n ,  D e m o c ra t ic -c o n tro l le d  le g is la tu re s  'Te n e ra lly  

sh o w e d  a  re lu c ta n c e  to  a c t fa v o ra b ly  u p o n  i t ,  w h ile  R e p u b lic a n -d o m in a te d  

le g is la tu re s  ru s h e d  to  a p p ro v e  i t .  O n ly  a f te r  p o l i t ic a l  d e v e lo p m e n ts  in  th e  p o s t­

w a r  p e r io d  h a d  begun  to  ra ise  in c re a s in g  d o u b ts  in  D e m o c ra t ic  ra n k s  c o n c e rn ­

in g  th e  soundness o f  P re s id e n t R o o s e v e lt ’s ju d g m e n t  as a  p o lic y -m a k e r  d id  

D e m o c ra t ic -d o m in a te d  s ta te  le g is la tu re s  d is p la y  in  a n y  n u m b e rs  a  fa v o ra b le  

a t t i t u d e  to w a rd  th e  A m e n d m e n t.  D u r in g  1950 a n d  1951 re a c tio n  a g a in s t P re s i­

d e n t T r u m a n ’s le a d e rs h ip  w i th in  th e  D e m o c ra t ic  p a r ty  a lso  p la y e d  a  p a r t  in  
b r in g in g  a b o u t fa v o ra b le  a c t io n  in  s ta te s  w h e re  t h is  p a r t y  c o n tro lle d  th e  le g is -

“  T h o  S p r i n g e r  R e s o l u t i o n  o f  1 8 7 5 ,  n o t e d  a b o v e ,  w a s  p a s B e d  b y  a  D e m o c r a t i c - c o n ­
t r o l l e d  H o u s e  o f  R e p r e s e n t a t i v e s .  O n  F e b r u u r y  1, 1 9 1 3 ,  s h o r t l y  b o f o r o  t h e  i n a u g u r a t i o n  
o f  P r e s i d e n t  W i l s o n ,  t h o  S e n a t e  p a s s e d ,  b y  a  v o t e  o f  4 7  t o  2 3 ,  a n  a m e n d m e n t  r e s o l u t i o n  
w h i c h  w o u l d  h a v e  l i m i t e d  a  P r e s i d e n t  t o  a  s i n g l e  s i x - y e a r  t e r m .  I t  w a s  f a v o r e d  b y  2 8  
D e m o c r a t s  a n d  1 9  R e p u b l i c a n s  a n d  P r o g r e s s i v e s ,  a n d  o p p o s e d  b y  o n e  D e m o c r a t  a n d  2 2  
R e p u b l i c a n s  nnd  P r o g r e s s i v e s .  Congressional Record, 6 2 n d  C o n g . ,  3 r d  s e a s . ,  V o l .  4 9 ,  p .  
2 4 1 9  ( 1 9 1 3 ) .  O n  F e b r u a r y  10,  192 8 ,  t h e  S e n a t o  p a s s e d  t h e  L a  F o l l c t t e  R e s o l u t i o n ,  w h i c h  
w a s  e s s e n t i a l l y  a  r e s t a t e m e n t  o f  t h o  s e n t i m e n t  e x p r e s s e d  in t h e  S p r i n g e r  R e s o l u t i o n  o f  
1 8 7 5  o p p o s i n g  t h o  t h i r d - t e r m  i d e a .  T h o  5 6  v o t e s  in i t s  f a v o r  w e r e  c a s t  b y  3 7  D o m o c r a t s ,  
18  R e p u b l i c a n s ,  a n d  o n e  F a r m e r - L n b o r i t e ,  a n d  t h e  o p p o s i n g  v o t e s  w e r o  c a s t  b y  f o u r  
D o m o c r a t s  nn d  2 2  R e p u b l i c a n s .  Congressional Record, 7 0 t h  C o n g . ,  1 s t  s e a s . ,  V o l .  6 9 ,  p .  
2 S 4 2  ( 1 9 2 8 ) .  F o r  r e v i e w s  o f  e f f o r t s  in t h e  p a s t  t o  l imi t  p r e s i d e n t i a l  t e n u r e  s e o  R o d e l l ,  
op. cit. ( a b o v e ,  n.  2 0 ) ;  The Congressional Digest, V o l .  2 6 ,  p p .  1 4 - 2 3  ( J a n . ,  1 9 4 7 ) .
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a n  a rg u m e n t th a t  r o ta t io n  in  e x e c u t iv e  o ffic e  m u s t  be e n fo rc e d  t o  p e r m it  th e  

ris e  o f a  n e w  le a d e rs h ip .34 N a tu r a l ly  e n o u g h , th e  le g is la to rs  w h o  a d v a n c e  t h is  

a rg u m e n t see n o  need to  a p p ly  th is  p r in c ip le  t o  th e m s e lv e s  ac h o ld e rs  o f  p o s i­

t io n s  o f p o w e r a n d  im p o r ta n c e  in  th e  p a r t y  h ie ra rc h y .34
A  c o n s t itu t io n a l re s t r ic t io n  o n  r e e l ig ib i l i t y  is  in  th e  f in a l a n a ly s is  a n  e x p re s ­

s io n  o f la c k  o f  f a i t h  in  th e  e le c to ra te ’s a b i l i t y  to  m a k e  a n  in te l l ig e n t  d e c is io n  o n  

w h e th e r  to  c o n t in u e  in  o ffic e  a  c h ie f  e x e c u t iv e  w h o  ha s  h a d  a n  o p p o r tu n i t y  t o  

m a k e  a  re c o rd  u p o n  w h ic h  he ca n  be ju d g e d . I t  is  a  d e n ia l o f  p o w e r  to  th e  v o t ­

e rs  to  re ta in  in  o ffic e  a  c h ie f  e x e c u t iv e  w h o  w o u ld  o th e rw is e  w in  re n o m in a t io n  

a n d  re e le c tio n , f o r  a  f ix e d  te rm  o f o f f ic e -p ro v id e s  th e m  w i th  o p p o r tu n i t y  a t  

p e r io d ic  in te rv a ls  to  d is m is s  a n  u n s a t is fa c to ry  in c u m b e n t .  C o n s e q u e n t ly  th e  

a t t i t u d e  o f  th e  pe o p le  on  th e  g e n e ra l issue, r a th e r  th a n  t h a t  o f  p e rson s  o f  i n ­

flu e n ce  in  p a r ty  a ffa irs  w h o  m a y  be su sp e c te d  o f  re f le c t in g  a  c e r ta in  a m o u n t  o f  

b ia s  a r s in g  f ro m  th e ir  o w n  p a r t is a n  o r  p e rs o n a l in te re s ts  is  o f  p a r t ic u la r  s ig n i f ­

icance .
P o p u la r  a p p ro v a l o f  s ta te  c o n s t itu t io n a l a m e n d m e n ts  o f  th is  c h a ra c te r  in  

th re e  s ta te s  s ince  1925 a n d  p o p u la r  re je c t io n  o f  a  p ro p o s a l to  re p e a l th e  te n u re  

l im i t a t io n  p ro v is io n  o f  th e  N e w  M e x ic o  c o n s t i tu t io n  in  1937 in d ic a te  t h a t  th e  

id e a  has som e m easure  o f  s u p p o r t  b y  th e  pe op le . 'H o w e v e r ,  th e  issue w a s  n o t  

p re s e n te d  to  th e  e le c to ra te  in  c le a r -c u t  fa s h io n  in  a l l  these  re fe re n d a . W h e n  

S o u th  C a ro lin a  re in s t itu te d  th e  r e e l ig ib i l i t y  l im i t a t io n  f o r  i t s  g o v e rn o rs  in  1926 , 

th e  q u e s tio n  w as s u b m it te d  as a  p a r t  o f  a  p ro p o s a l to  e x te n d  th e  te rm  f ro m  tw o  

t o  fo u r  y e a rs .”  W h e n  Id a h o ’s v o te rs  a p p ro v e d  a  s im i la r  l im i t a t io n  in  19-14, th e  

issue  w as a g u in  c o m p lic a te d  b y  b e in g  m a d e  p a r t  o f  a  p ro p o s a l to  e x te n d  th e  te r m  

o f  th e  g o v e rn o r  a n d  o f  o th e r  m a jo r  s ta te  a d m in is t ra t iv e  o ffic e rs  to  fo u r  y e a rs  

a n d  to  re q u ire  th e m  to  res ide  in  th e  c o u n ty  w h e re  th e  s e a t o f  g o v e rn m e n t is  

lo c a te d  d u r in g  th e ir  in c u m b e n c y  in  o ff ic e .37 M o d if ic a t io n s  o f  te n u re  l im i t a t io n s

M I n  t h e  S e n a t e  d c b a t o  o n  t h e  p r e s i d e n t i a l  t o n u r o  p r o p o s a l ,  S e n a t o r  O ’ C o n o r ,  o f  M a r y ­
l a n d ,  s t a t e d  t h o  p o i n t  ua  f o l l o w s :  " C e r t a i n l y  n o t h i n g  c o u l d  a c t  m o r e  d e f i n i t e l y  t o  h a l t  o r  
i m p e d e  d e v e l o p m e n t  o f  p o t e n t i a l  l e a d e r s h i p  in t h o  c i t y ,  S t a t e ,  o r  N a t i o n  t h a n  t o  p e r m i t  
a n y  o n e  m a n  o r  a n y  o n o  p a r t y  t o  p e r s u a d e  t h e  p e o p l e  t h a t  h e  o r  t h e y  a l o n e  a r e  c o m p e t e n t  
a n d  t h e r e f o r e  m u s t  b e  p e r p e t u a t e d  in o f ] i c o"  (Cong. Rec., 8 0 t h  C o n g . ,  1 s t  b c s h . ,  V o l .  9 3 ,  
p .  1 7 80  ( 1 9 4 7  ).

*  W h e n  in t h e  c o u r s e  o f  d e l i b e r a t i o n s  u p o n  t h e  p r e s i d e n t i a l  t e n u r e  p r o p o s a l  S e n a t o r  
O ’ D n n i e l ,  o f  T e x a s ,  o f f e r e d  a n  n m e n d m c n t  t o  a p p l y  n s i x - y e a r  l im i t a t i o n  t o  t h e  P r e s i d e n c y  
a n d  t o  l e g i s l a t i v e  o f f i c e r s  a s  w e l l ,  I t  r e c e i v e d  o n l y  h i s  o w n  v o t o .  S e n a t o r  K i l g o r e ,  o f  W e s t  
V i r g i n i a ,  a l s o  q u e s t i o n e d  t h e  l o g i c  o f  l i m i t i n g  e x e c u t i v e  t e n u r o  w i t h o u t  l i k e w i s e  l i m i t i n g  
t h e  t e n u r e  o f  l e g i s l a t o r s ,  b u t  h i s  q u e r y  s t i r r e d  n o  d e b n t o  (ibid., p p .  1003 ,  1 9 4 7 ) .

** South Carolinn  / l e f s  and Joint Resolutions ( 1 9 2 4 ) ,  p .  1 4 9 2 ;  South Carolina Acts and 
Joint Resolutions ( 1 9 2 0 ) ,  p .  900 .  F o r  a  c o n s i d e r a b l e  t i m e  p r i o r  t o  a d o p t i o n  o f  t h i s  a m e n d ­
m e n t ,  a  " t w o - t e r m  t r a d i t i o n "  u n d e r  w h i c h  a  g o v e r n o r  w a s  l i m i t e d  t o  t w o  c o n s e c u t i v o  
t w o - y e a r  t e r m s  h a d  b e e n  o b s e r v e d  in t h i s  s t a t e .

"  I n  Keenan v. Price, 08  I d a h o  4 2 3 ,  1 9 5  P a c .  ( 2 n d )  0 0 2  ( 1 0 48 ) ,  t h e  S u p r e m e  C o u r t  
o f  I d a h o  o v e r r u l e d  a  c o n t e n t i o n  t h a t  t h o  a m e n d m e n t  w a s  i n v n l i d l y  s u b m i t t e d  in t h a t  t h e  
e l e c t o r a t e  w a s  n o t  p e r m i t t e d  t o  v o t o  s e p a r a t e l y  o u  t h o  d i f f e r e n t  p r o p o s i t i o n s  c o n t a i n e d  in 
it. I n  1 92 8  a  s im i l a r  a m e n d m e n t ,  b u t  l a c k i n g  t h o  i n e l i g i b i l i t y  c l a u s e  f o r  t h o  g o v e r n o r ,  w a s  
r a t i f i e d  b y  t h e  s t a t e  e l e c t o r a t e .  I t  w n s  d e c l a r e d  b y  t h o  I d a h o  S u p r e m e  C o u r t  t o  h a v e  b e e n  
i n v a l i d l y  s u b m i t t e d  o n  t h o  g r o u n d  t h a t  t h e  q u e s t i o n  a s  p r e s e n t e d  o n  t h e  r e f e r e n d u m



R E E LIG IB IL ITY  OF NATIONAL AND STATE CHIEF EXECUTIVES 44 9

in  3 e o rg ia  in  1941 a n d  in  N e w  J e rs e y  in  1947 a lso  w e re  a p p ro v e d  in  c o n n e c tio n  

w i th  changes in  th e  le n g th  o f  te rm  o f o ffice , a n d  th e re fo re  p ro v id e d  n o  c le a r  

te s t  o f  p o p u la r  s e n t im e n t on  th e  g e n e ra l issue o f  te n u re  l im ita t io n .  T h e  re fu s a l 

o f  th e  e le c to ra te  in  N e w  M e x ic o  in  1937 to  a b a n d o n  th e  r e e l ig ib i l i t y  l im i t a t io n  

o f t h a t  s ta te ,38 a n d  th e  a d o p t io n  o f  a  tw o - te rm  l im i t  in  M a r y la n d  in  1948, a f te r  

th e  e le c to ra te  h a d  e a r lie r  re fu s e d  to  a p p ro v e  a m o re  re s t r ic t iv e  p ro p o s a l,3* w e re  

c le a re r  exp ress ions  o f  p o p u la r  a p p ro v a l o f  th e  g e n e ra l p r in c ip le .  O v e r  a g a in s t 

th e se  in d ic a t io n s  o f p o p u la r  s u p p o r t  f o r  th e  p r in c ip le  o f  te n u re  l im it a t io n  s ta n d  

th e  a c t io n s  o f  m a n y  s ta te  e le c to ra te s  w h ic h  h a v e  in  re c e n t t im e s  re fu s e d  to  be 

b o u n d  b y  th e  a n t i - th i r d  te rm  ru le  a n d  h a v e  re ta in e d  g o v e rn o rs  in  o ff ic e  fo r  

th re e  c o n s e c u tiv e  te rm s  o r  lo n g e r .40
W h e th e r  th e  T w e n ty -s e c o n d  A m e n d m e n t is  m e re ly  a  " p o l i t i c ia n ’s a m e n d ­

m e n t / ’ in tro d u c e d  in to  th e  C o n s t i tu t io n  b y  a c t io n  o f  n a t io n a l a n d  s ta te  le g is ­

la to r s  w h o  re g is te re d  o n ly  t h e i r  o w n  p a r t is a n  a n d  p e rso n a l v ie w s , o r  w as  th e  

re f le c t io n  o f  a  s tro n g , g e n u in e  p u b lic  o p in io n  re m a in s  a d e b a ta b le  p o in t .  P ro ­

v is io n  fo r  i t s  re fe re n ce  to  p o p u la r ly  chosen  s ta te  c o n v e n tio n s , as w as m a d e  in  

in  th e  case o f  s u b m is s io n  o f th e  T w e n ty - f i r s t  A m e n d m e n t,  w as  d e lib e ra te ly  

a v o id e d  b y  i t s  b a cke rs  in  C o ng ress .41 I n  v ie w  o f th e  fa c t  t h a t  th e  tw o - te rm  t r a -

b a l l o t  w a s  s t a t e d  a s  w h e t h e r  t h e  t o r m s  o f  t h o  s t a t o  o f f i c e r s  i n v o l v e d  s h o u l d  b e  ^ l i m i t e d ”  
t o  f o u r  y e a r s .  Lane p. Lvkens, 4 8  I d a h o  5 1 7 ,  2 8 3  P a c .  5 3 2  ( 1 9 20 ) .

“  New M exico L a w s  ( 1 9 3 7 ) ,  p .  0 9 3 .  T h o  p r o v i s i o n  w h i c h  t b o  v o t e r s  r e f u s e d  t o  e l i m i n a t e  
w a s  o n o  w h i c h  f o r b i d s  a  t h i r d  c o n s e c u t i v o  t w o - y e a r  t e r m .  I n  N o v e m b e r ,  1 94 8 ,  a  p r o p o s e d  
c o n s t i t u t i o n a l  a m e n d m e n t  e x t o n d i n g  t h o  t e r m  o f  o f i i c o  o f  t h o  g o v e r n o r  a n d  o t h e r  s t a t e  
a d m i n i s t r a t i v e  o f f i c i a l s  f r o m  t w o  t o  f o u r  y e a r s ,  a n d  m a k i n g  s u c h  o f f i c e r s  i n e l i g i b l e  t o  
s u c c o o d  t h e m s o l v c s  a f t e r  o n e  t o r m ,  w a s  d o f c a t o d  b y  a n  a f f i r m a t i v e  v o t o  o f  2 8 , 9 1 4  a n d  a  
n e g a t i v e  v o t e  o f  3 0 , 3 0 4  (New M exico Statutes Anno., 1 9 1 9  S u p p . ,  V o l .  1 , p .  1 3 ) .

*• Law s o f Mart/land ( 1 9 4 9 ) ,  p .  1908.  T h e  p o p u l a r  v o t o  in f a v o r  o f  t h e  a n t i - t h i r d  t o r m  
p r o p o s a l  w a e  1 0 2 , 0 4 3  t o  1 00 , 2 5 5 .  S e n a t o r  O ’C o n o r  o f  M a r y l a n d  a s s o r t e d  o n  t h o  S e n a t e  
f l o o r  t h a t  t h o  t w o - t e r m  l im i t  p r o p o s u l  h a d  t h o  u n a n i m o u s  s u p p o r t  o f  t h e  1 2 3  m e m b e r s  
o f  t h e  H o u s e  o f  D e l e g a t e s  w h e n  i t  w a s  v o t e d  o n  b y  t h e  l e g i s l a t u r e  in 1 9 4 7  ( C o n g .  Rec., 
8 0 t h  C o n g . ,  1 s t  s e s s . ,  V o l .  9 3 ,  p .  1 7 80  11 94 7 ) ) .  I n  1 910 t h o  v o t e r s  o f  M a r y l a n d  r e j e c t e d  a  
c o n s t i t u t i o n a l  a m e n d m e n t  w h i c h  w o u l d  h a v e  p r o h i b i t e d  a n  i m m e d i a t e  r e d a c t i o n  o f  t h e  
g o v e r n o r  t o  a  s e c o n d  f o u r - y e a r  t e r m  (Laws of M aryland, 1 9 b 9 ,  p .  8 28 ) .

40 S t a t e s  in w h i c h  g o v e r n o r s  h a v e  b e e n  e l o c t c d  f o r  t h r e e  c o n s e c u t i v o  t w o - y e a r  t e r m s  
in t h o  p o r l o d  s i n c e  1000 i n c l u d e  A r i z o n a ,  A r k a n s a s ,  C o l o r a d o ,  C o n n e c t i c u t ,  I d a h o ,  I o w a ,  
M a s s a c h u s e t t s ,  M i c h i g a n ,  M i n n e s o t a ,  N o b r a s k u ,  N o w  H a m p s h i r e ,  N e w  Y o r k ,  N o r t h  
D a k o t a ,  O h i o ,  I t h o d o  I s l a n d ,  T e n n o u s e e ,  W i s c o n s i n  a n d  W y o m i n g .  S t a t e s  in w h i c h  g o v ­
e r n o r s  h a v e  b o o n  e l o c t c d  f o r  t h r e e  c o n s e c u t i v o  f o u r - y e a r  t e r m s  i n c l u d e  C a l i f o r n i a ,  M a r y ­
l a n d ,  M o n t a n a  a n d  N o w  Y o r k .  T h o  “ r e c o r d "  f o r  n u m b e r  o f  t e r m s  e l e c t e d  in r e c e n t  
t i m e s  is h e l d  b y  t h e  f i r s t  g o v e r n o r  o f  A r i z o n a ,  G e o r g e  W .  P .  H u n t ,  D e m o c r a t ,  w h o  w a s  
e l e c t e d  f o r  s e v e n  t w o - y e a r  t e r m s  In t h o  p e r i o d  f r o m  1 0 1 2  t o  1 9 3 2 .  G o v e r n o r  A l b e r t  C .  
R i t c h i e ,  D e m o c r a t ,  o f  M a r y l a n d ,  h a d  t h o  l o n g e s t  p e r i o d  o f  c o n t i n u o u s  s e r v i c e ,  w h i c h  
e x t e n d e d  o v e r  f o u r  f o u r - y e a r  t o r m s  r u n n i n g  f r o m  1 9 20  t o  1 93 5 .

“  A n  a t t e m p t  t o  m a k e  t h o  c o n v e n t i o n  m e t h o d  o f  r a t i f i c a t i o n  a p p l i c a b l e  t o  t h e  p r o p o s a l  
f a i l e d  in t h e  H o u s e  b y  a  v o t e  o f  1 3 4  t o  7 4 .  T h e  S e n u t c  J u d i c i a r y  C o m m i t t e e  r e p o r t  o n  t h u  
r e s o l u t i o n  r e c o m m e n d e d  u s e  o f  t h o  c o n v e n t i o n  d e v i c e ,  b u t  t h i s  r e e o m m e n d u t i o u  w a s  r e ­
j e c t e d  C 3  t o  2 0  ( Cong. Rec., 8 0 t h  C o n g . ,  1 s t  s e s s . ,  V o l .  1)3, p p .  8 7 1 ,  18(12 ( 1947|) .  D i s c u s s i o n  
o f  t h e  a l t e r n a t i v e  i n o d e s  o f  r a t i f i c a t i o n  r e v e a l e d  a  s t a r t l i n g  l a c k  o f  u n d e r s t a n d i n g  b y  
m e m b e r s  o f  C o n g r e s s  o f  t h i s  a s p e c t  o f  t h o  a m e n d i n g  p r o c e s s .  C f .  E v e r e t t  S .  B r o w n ,  “ T h o  
T e r m  o f  O f f i c e  o f  t h o  P r e s i d e n t , "  A m k u i c a n  P o l i t i c a l  S c i b n c b  R e v i e w ,  V o l .  4 1 ,  p p .  
4 4 7 - 4 5 2  ( J u n o ,  1 9 1 7 ) .



d i t io n  h a d  been re p u d ia te d  b y  th e  v o te rs  o f th e  n a t io n  b y  th e  re e le c tio n  o f  

P re s id e n t R o o s e v e lt in  1940 a n d  1944, s u p p o r te rs  o f  th e  p ro p o s a l in  C o n g re ss  

h a d  good  reason  to  m is t ru s t  a  r a t i f ic a t io n  m e th o d  w h ic h  w o u ld  h a v e , in  e ffe c t, 

p e rm it te d  a  p o p u la r  re fe re n d u m , s ta te  b y  s ta te , o n  th e  issu e .''2 P o lls  o f  p o p u la r  

o p in io n  on  th e  issue o f  m a in ta in in g  th e  tw o - te r m  t r a d i t io n  w i t h  re fe re n c e  to  

th e  P re s id e n c y  show ed  a  c o n s id e ra b le  s h i f t in g  o f  a t t i tu d e s  in  th e  n a t io n  f r o m  

1936 to  1947. P r io r  to  1937 th e re  w a s  m a jo r i t y  s u p p o r t  f o r  th e  tw o - te r m  p r in ­

c ip le . T h e n , in  l in e  w i th  th e  a c t io n  o f  th e  v o te rs  in  b re a k in g  th e  t r a d i t io n  w i t h  

th e  re e le c tio n  o f  P re s id e n t R o o s e v e lt in  1940, th e re  w as a s h i f t  t o  th e  c o n t r a r y  

v ie w . R e p u b lic a n  v o te rs  c o n s is te n tly  fa v o re d  th e  p r in c ip le  b y  a h e a v y  m a r g in ;  

w h ile  D e m o c ra t ic  v o te rs  op posed  i t  b y  a s o m e w h a t lesser m a rg in .'1 T h e s e  p o lls  

suggest t h a t  th e  A m e n d m e n t m ig h t  s t i l l  h a v e  been  a p p ro v e d  i f  i t s  r a t i f ic a t io n  

h a d  been le f t  t o  p o p u la r ly  chosen c o n v e n tio n s ; b u t  th e  p u b l ic ’s a t t i t u d e  o n  th e  

issue w as b y  n o  m eans so c le a r as to  h a v e  assu red  t h is  o u tc o m e ."

°  I n  t h o  c o n g r e s s i o n a l  d e b a t e  n o  b a c k e r  o f  t h e  p r o p o s a l  f r a n k l y  s t a t e d  t h i s  a s  a  r c u s o n  
f o r  o p p o s i n g  t h u  u s e  o f  t h o  c o n v e n t i o n  d e v i c e .  R e a s o n s  a d v a n c e d  in s u p p o r t  o f  t h e  l e g i s l a ­
t i v e  m e t h o d  o f  r a t i f i c a t i o n  ’ r e  t h a t  i t  w a s  mor<} e x p e d i t i o u s ,  l e s s  c o m p l i c a t e d ,  a n d  l e s s  
e x p e n s i v e  t h a n  t h u  c o n v e n t i o n  m e t h o d ;  t h a t  t h e  p u b l i c  w a s  n o t  g r e a t l y  c o n c e r n e d  a n d  
i n t e r e s t e d  in s o  " t e c h n i c a l "  a  q u e s t i o n ;  a n d  t h a t  c o n v e n t i o n s  m i g h t  b o  " m a n i p u l a t e d . ”  
P e r h a p s  t h e  m o s t  a s t o u n d i n g  s t a t e m e n t  w a s  t h a t  o f  S e n a t o r  M c C l e l l a n ,  o f  A r k a n s a s ,  w h o  
in o p p o s i n g  t h e  c o n v e n t i o n  s y s t e m  d e c l a r e d :  " I  k n o w  t h a t  t h o  p r o c e s s  o f  r a t i f i c a t i o n  
t h r o u g h  a c t i o n  o f  t h o  S t a t e  L e g i s l a t u r e s  a f f o r d s  t h u  b e s t  o p p o r t u n i t y  f o r  g u t t i n g  t h o  c o r r e c t  
s e n t i m e n t  o f  t h o  p e o p l e ,  h e c n u s o  l e g i s l a t o r s  a r e  e l e c t e d ,  w h e r e a s  in m u n y  S t a t e s  d e l e g a t e s  
t o  c o n v e n t i o n s  u r o  a p p o i n t e d  a n d  t h e  q u i  <tion is n o t  m a d e  a n  i s s u e  a n d  d e b a t e d  b e f o r e  
t h e  c i t i z e n s h i p  n n d  t h o  d o c t o r a t e ,  b e f o r e  vi s  v o t e s  a r e  c a s t ”  (Cong. Iiec., 8 0 t h  C o n g . ,  
1 s t  s e s s . ,  V o l .  03 ,  p .  1800  ( 10471) .

41 A m e r i c a n  I n s t i t u t o  o f  P u b l i c  O p i n i o n  p o l l s ,  a s  r e p o r t e d  in t h o  Detroit Newe f o r  J u n e  
14 ,  1 93 0 ,  n n d  t h o  Public Opinion Quarterly, V o l .  2 , p p .  3 0 4 - 3 0 5  ( 1 0 4 7 - 1 0 4 8 ) ,  s h o w  t h o  
f o l l o w i n g  r e s u l t s :

D a t o

P e r  C e n t  
F o r  T w o -  

T e r m

L i m i t

P e r  C e n t D e m o c r a t s R e p u b l i c a n s

A g a i n s t F o r A g a i n s t F o r A g a i n s t

J u n e ,  1 030 5 7 4 3 4 4 60 7 8 2 2
1 0 3 7 4 0 5 1
10 3 8 4 8 5 2
10 30 4 2 58
1 0 1 0 41 5 9
10 4 3  ( A p r i l 4 0 6 4
1 0 4 3  ( D e c . ) 5 1 4 0
1 0 4 4  ( A p r i l ) 5 7 4 3 3 2 08 8 4 1 0
1 0 4 5  ( M a y ) 0 0 40
1 0 4 7  ( F e b . ) 5 7 4 3 4 1 50 7 4 2 0
1 0 4 7  ( M a y ) 6 0 41 4 3 5 7 7 0 2 1

44 I t  m a y  b e  c o n t e n d e d ,  o f  c o u r s e ,  t h a t  t h e  f a c t  t h a t  tin* a m e n d m e n t  p r o p o s a l  r e c e i v e d  
a  t w o - t h i r d s  m a j o r i t y  v o t e  in e a c h  H o u s e  o f  C o n g r e s s  a n d  m a j o r i t y  a p p r o v a l  in t h o  l e g i a l a -
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T h e  u l t im a te  e ffe c t o n  th e  P re s id e n c y  o f th e  n o w - fo rm a liz e d  ru le  o f  c o m ­

p u ls o ry  re t ir e m e n t  a f te r  tw o  te rm s  is  d i f f ic u l t  t o  assess. A  b a c k w a rd  p ro je c t io n  

g iv e s  som e in d ic a t io n  o f  i t s  fu tu r e  im p a c t .  I f  th e  T w e n ty -s e c o n d  A m e n d m e n t 

h a d  been  in  e ffe c t s in ce  1789, i t  a p p e a rs  t h a t  th e  o u tc o m e  o f  tw o  p re s id e n t ia l 

e le c tio n s  in  a d d it io n  to  those  o f  1940 a n d  1944 w o u ld  h a v e  been  a ffe c te d . I f  

G e n e ra l G r a n t  h a d  n o t  been a  s tro n g  c o n te n d e r f o r  a  th ir d - te r m  n o m in a t io n  

in  1880, th e  “ d a r k  h o rs e ”  G a r f ie ld  m ig h t  w e ll h a v e  n e v e r  em e rge d  as th e  c a n d i­
d a te  o f  th e  R e p u b lic a n s , a n d  th e  e le c tio n  o f  t h a t  y e a r  w o u ld  p r o b a b ly  h a v e  

p la c e d  som e one  else in  th e  W h ite  H o u se . A g a in  in  1912 T h e o d o re  R o o s e v e lt  
w o u ld  n o t  h a v e  been e lig ib le  fo r  th e  P re s id e n c y , a n d  th e  s p l i t  in  th e  R e p u b lic a n . 

p a r t y  w h ic h  re s u lte d  f r o m  h is  c a n d id a c y  a n d  m a d e  p o ss ib le  th e  e le c t io n  o f  
W o o d ro w  W ils o n  c o n c e iv a b ly  w o u ld  n o t  h a v e  o c c u rre d . O f  th e  32  pe rson s  w h o  

h a v e  o c c u p ie d  th e  o ffic e  o f  P re s id e n t, te n  w o u ld  h a v e  been re n d e re d  in e lig ib le  

fo r  f u r th e r  se rv ice . T h o s e  w h o  w o u ld  h a v e  been fo re v e r  d is q u a lif ie d  in c lu d e  s ix  

o f  th e  seven  P re s id e n ts  w h o  a re  g e n e ra lly  re co g n ize d  as h a v in g  been  o u r  m o s t 

o u ts ta n d in g  a n d  a b le  ones .14
T o  ju d g e  f r o m  th e  e xp e rience  o f th e  s ta te s  in  c o n n e c tio n  w i t h  th e  g o v e rn o r­

s h ip , on e  p ro b a b le  re s u lt  o f  th e  A m e n d m e n t w i l l  be t o  d im in is h  s o m e w h a t th e  

e ffe c tive n e ss  o f  th e  P re s id e n t as a  le g is la t iv e  le a d e r as th e  t im e  fo r  h is  e n fo rc e d  

re t ir e m e n t  nears . C o m p e te n t  ob se rve rs  agree th a t  th is  is  a n  e ffe c t o f  re e lig i­
b i l i t y  r e s t r ic t io n s  on  s ta te  g o v e rn o rs .411 T h e  reasons fo r  th is  a re  r a th e r  o b v io u s .

t i v e  b o d i e s  o f  3 0  s t a t e s  i s  primn facie  e v i d e n c e  t h a t  it  h a d  o v e r w h e l m i n g  p o p u l a r  s u p p o r t .  
H o w e v e r ,  e i g h t e e n  o f  t h e  B tn t o  r a t i f i c a t i o n s  w o r e  g i v e n  b y  s t a t e  l e g i s l a t u r e s  w i t h i n  l e s s  
t h n n  t h r e e  m o n t h s  o f  i t s  s u b m i s s i o n .  O b v i o u s l y  f e w ,  i f  a n y ,  o f  t h e m  c o u l d  b e  s a i d  t o  h a v e  
a c t e d  in a c c o r d a n c e  w i t h  a  p o p u l a r  m a n d u t e  o n  t h i s  q u e s t i o n ,  s i n c e  i t  w a s  n o t  f o r m u l l y  
b e f o r e  t h e  v o t e r s  a s  a n  i s s u e  w h e n  t h e  m e m b o r s  o f  t h e s e  l e g i s l a t i v e  b o d i e s  w e r o  e l e c t e d .  
I t  m a y  a l s o  b o  q u e s t i o n e d  w h e t h e r  t h e  i s s u e  o f  r a t i f i c a t i o n  o f  t h o  p e n d i n g  a m e n d m e n t  
p l a y e d  a n y  s i g n i f i c a n t  p a r t  in t h e  e l e c t i o n  o f  m e m b e r s  o f  t h e  r e m a i n i n g  s t a t e  l e g i s l a t u r e s  
w h i c h  rn t i f i o d  a t  l a t e r  d a t e s .

u  W a s h i n g t o n ,  J e f f e r s o n ,  J a c k s o n ,  T h e o d o r e  R o o s e v e l t ,  W i l s o n  n n d  F r a n k l i n  D .  
R o o s e v e l t .  T h o  o t h e r  o u t s t a n d i n g  P r e s i d e n t ,  L i n c o l n ,  w o u l d  n o t  h a v e  b e e n  a f f e c t e d  s i n c e  
h o  w a s  a s s a s s i n a t e d  b o f o r o  t h e  e n d  o f  h i s  s e c o n d  t e r m .  S o m o  m i g h t  i n c l u d o  G r o v e r  C l e v e ­
l a n d ,  w h o  w o u l d  n l s o  h a v e  b e e n  d i s q u a l i f i e d ,  a m o n g  t h o  " o u t s t a n d i n g  a n d  a b l e "  P r e s i ­
d e n t s .

M D e a l i n g  w i t h  t h i s  p o i n t  in t h o  S e n a t e  d e b a t o  o n  t h e  p r e s i d e n t i a l  t e n u r o ,  S e n a t o r  
K i l g o r o  o f  W e s t  V i r g i n i a  a s s e r t e d :  “ I  h a v e  h a d  t h o  o p p o r t u n i t y  d u r i n g  t h o  p a s t  8  y e a r s  t o  
s t u d y  t h o  r o c o r d  o f  g o v e r n o r s  in S t a t e s  in w h i c h  t h e r e  a r e  l i m i t a t i o n s  a s  t o  t e r m s ,  a n d  I  
h a v e  d i s c o v e r e d  t h a t  t h e  l a s t  h a l f  o f  t h o  t e r m  w a s  a  r u c o r d  o f  f a i l u r e ’ ’ ( Cong. Rec., 8 0 t h  
C o n g . ,  1 s t  b o s s . ,  V o l .  93 ,  p .  1 9 4 9  111)47)).

A n o t h e r  o b s e r v e r  s t a t e s :  " O n e  s t a t e  o f f i c i a l  f e l t  v e r y  s t r o n g l y  t h a t  t h e  i n a b i l i t y  o f  t h o  
g o v o r n o r  t o  s u c c q e d  h i m s e l f  p l a c e d  h i m  in a  p o s i t i o n  w h e r e  ‘ h e  h n o  n o  i n c e n t i v e  f o r  g o o d  
a d m i n i s t r a t i o n  o t h e r  t h a n  h i s  o w n  d e s i r e  t o  p e r f o r m  e f f i c i e n t l y . ’ O t h e r s  i n t e r v i e w e d  w e r e  
s k e p t i c a l  a b o u t  t h o  e f f e c t  o f  t h i s  p r o v i s i o n  o n  t h e  a d m i n i s t r a t i o n  o f  t h e  g o v e r n o r ' s  p r o ­
g r a m ,  p o i n t i n g  o u t  t h a t  t h o  p e o p l e ,  e v e n  i f  t h e y  h a d  a n  o p p o r t u n i t y  t o  e x p r e s s  t h e m s e l v e s ,  
‘ w e r e n ' t  i n t e r e s t e d  in g o o d  a dm i n i s t r a t i o n , '  b u t  j u d g e d  a  g o v e r n o r  b y  h i s  a b i l i t y  t o  g e t  
h i s  p r o m i s e d  p r o g r a m  t h r o u g h  t h e  l e g i s l a t u r e .  I t  w a s  g e n e r a l l y  c o n c e d e d ,  h o w e v e r ,  t h a t  
t h i s  p r o v i s i o n  d i d  h u v o  a  d e l e t e r i o u s  e f f e c t  o n  t h e  g o v e r n o r ' s  r e l a t i o n  w i t h  t h o  l e g i s l a t u r e .  
T h i s  is p a r t i c u l a r l y  t r u o  o f  t h e  s e c o n d  h a l f  o f  h i s  t e r m  w h e n  t h e  l e g i s l a t o r s  w e r e  r n o r o  c o n ­
c e r n e d  w i t h  t h e  p r o g r a m s  o f  p o t e n t i a l  c a n d i d a t e s  f o r  t h e  g o v e r n o r s h i p  a n d  w i t h  p o t e n t i a l
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p a t r o n a g e  f r o m  t h o s a  c a n d i d a t e s  t h a n  w i t h  t h o  i n c u m b e n t  w h o  h a d  d i s t r i b u t e d  m o s t  o f  
t h e  l u c r a t i v e  B t a t o  p o s i t i o n s  n n d  c o n t r n c t s  n n d  w h o  c o u l d  n o t  b o  l o o k  u p o n  a s  n  c a n *  
d i d a t o  f o r  n t  l e a s t  a n o t h e r  f o u r  y e a r s ,  i f  a t  a l l" ( C o l o r ' a n  B .  I t a n s o n c ,  J r . ,  The Office of 
Governor in  the South, U n i v e r s i t y ,  A l a b a m a ,  1 95 1 ,  p p .  5 9 - 6 0 ) .

K e y ,  o p .  cit. ( a b o v e ,  n.  3 3 ) ,  p .  1 0 2 , s u m m a r i z e s  t h e  o b s e r v a t i o n s  o f  a n  of l i c inl  in t h o  
s t u t o  h o u s e  in F l o r i d a ,  w h e r e  a  s i n g l e  f o u r - y e a r  t e r m  r u l e  o b t a i n s :  " A  g o v e r n o r  u s u a l l y  
g o e s  o u t  o f  o f f i c e  w i t h  m a n y  e n e m i e s .  l i e  r a n  c o n t r o l  h i s  f i r s t  l e g i s l a t u r e  w i t h  p a t r o n a g o  
a n d  f a v o r s ,  b u t  t h o  s e c o n d  is o f t e n  b o y o n d  h i s  c o n t r o l .  A s  h i s  t e r m  w e a r s  o n  e v e n  h i s  o w n  
a p p o i n t e e s  b e c o m e  i n d e p e n d e n t . . . .  A m o n g  t h o  e n e m i e s  o f  t h u  a d m i n i s t r a t i o n ,  t h o s e  
s e e k i n g  t o  o r g a n i z e  a  g r o u p  p o w e r f u l  e n o u g h  t o  t a k e  o v e r  t h o  g o v e r n o r s h i p  f in d  t h e i r  
m o s t  w i l l i n g  r e c r u i t s . ”

4T E v e r y  o n e  o f  t h u  t e n  P r e s i d e n t s  s i n c e  G r o v e r  C l e v e l a n d  w h o  h a s  l i v e d  t o  c o m p l o t o  
a  f i r st  ful l  t e r m  o r  p a r t i a l  t e r m  h a s  b e e n  r e n o m i n a t e d  b y  h i s  p a r t y .  S i x  w e r e  r e t u r n e d  t o  
o f f i c e  a n d  a  s e v e n t h ,  C l e v e l a n d ,  w a s  r e e l e c t e d  a f t e r  a n  i n t e r v e n i n g  t e r m .
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O n  the one hand, his fellow partisans in the legislative branch, knowing that 

he can not present himself to the voters again as a candidate seeking vindica­

tion for his party and its record under his leadership, will be under less com­

pulsion to rtmain loyal to him. As election time approaches they will become 

more nnd more concerned with promoting the candidacies of the various aspir­

ants to the succession. The chief executive on his part m a y  feel less inclined to 

pursue a course calculated to maintain party harmony and solidarity. In such 

an atmosphere the relationship1” between the executive and the legislative 

branch can hardly fail to become less cordial and cooperative. This is not to 

say, of course, that as the time of his enforced retirement approaches, the 

executive will become wholly powerless and ineffectual as a party leader. H e  

will retain to the end of his term his constitutional powers, which are the basis 

of his control over his party; and the realization by him and by his fellow par­

tisans in the legislative branch that they and the party will be judged at the 

next election in large part on the record achieved under its current head will 

operate as > restraining influence against these divisive tendencies.
Comparison of the practices of those states which impose limitations on re­

eligibility of their governors with the system prescribed^ by the Twenty-second 

A m endment reveals two major differences which to some minds should be as­

sessed in favor of the prevailing state practice, if it be conceded that a tenure 

limitation should be imposed by constitutional rule. The Twenty-second 

Amendment, in contrast to the constitutions of three-fourths of the states hav­

ing limitations of this character, fails to prevent an incumbent chief executive 

from seeking to succeed himself in office. One of the most persuasive argu­

ments for a limitation on reeligibility is that it discourages the use of official 

powers by a chief executive to promote his own renomination and reelection. 

His ineligibility to succeed himself permits him to render judgment on public 

issues with which he must deal without taking into account his immediate per­

sonal ambitions and interests. A  President, moreover, acquires such a grip on 

the party machinery thui it becomes difficult, if not impossible, for the party 

to refuse him renomination if he seeks it.” If the evil to bo eliminated is an in­

cumbent’s prostitution of official power for personal and partisan ends, then a 

prohibition upon an immediate reelection, rather than a prohibition of a third
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term, is the logical remedy. If it be answered that a President or a governor 

should be entitled to win vindication once on hi3 record at the hands of his 

party and the voters, the question arises, if once, w h y  not a second or a third 

time?48

In the second place the Twenty-second Amendment rule stands in contrast 

to those of the states in that it imposes a permanent ineligibility upon an in­

cumbent w ho has occupied the Presidency for the permissible length of time. 

With the exception of Delaware, all the states with reeligibility restrictions on 

their governors impose only a temporary disqualification. A  temporary in- 

eligibility makes possible the return to office of a chief executive whose per­

formance affords a basis upon which the voters m a y  render a judgment, with­

out their being influenced by his direct use of the powers and prestige of the 

chief executive’s office. While the number of governors who have been re­

turned to office after a period of ineligibility is not large,4* there have been 

enough instances to demonstrate that the vote's, on occasion, m a y  prefer such 

an experienced chief executive over an untried one. If the people can be 

trusted at all to choose their chief executives, they ought to be capable of 

making an intelligent choice under th'se conditions. A  similar disposition of 

this aspect of the issue as it relates to Presidents who have served the permis­

sible period of time would have rescued them from the role of “discontented 

ghosts, wandering among the people and sighing for a place which they are 

destined never more to possess,”60 and saved to the nation their talents as 

leaders in case of future need.

a  " I n  t h e i r  h a s t e  t o  r e g i s t e r  d i s a p p r o v a l  o f  t h e  l a t e  P r e s i d e n t  f o r  s e e k i n g  a  t h i r d  a n d  
t h e n  a  f o u r t h  t e r m ,  t h e s e  g e n t l e m e n  ( w h o  s p o n s o r e d  t h e  T w e n t y - 9 e c o n d  A m e n d m e n t ]  
n e g l e c t e d  o r  i g n o r e  j  t h e  r e a l l y  c r i t i c a l  i s s u e ,  v  h i c h  is whether a President should be per­
mitted to succeed h...-\self at all. I n a s m u c h  a s  t h e  P r e s i d e n c y  is a  ‘ k i l l i n g  j o b /  t o  w h i c h  f e w  
m e n  c o m o  un t i l  h a v e  p a s s e d  t h o  p e a k  o f  t h e i r  p h y s i c a l  v i g o r ,  f e w  P r e s i d e n t s  wi l l  b o  
l i k e l y  t o  s e e k  a  t h i r d  t e r m ,  a n d  c e r t a i n l y  n o t  a  f o u r t h ,  r e m e m b e r i n g  t h o  p e n a l t y  w h i c h  
M r .  R o o s e v e l t  p a i d  f o r  d o i n g  s o .

" T h e  c h i e f  o b j e c t i o n  t o  p r e s i d e n t i a l  r e e l i g i b i l i t y ,  t o  m y  m i n d ,  is  j u s t  a s  v a l i d  a g a i n s t  a  
second s u c c e s s i v e  t e r m  a s  i t  w o u l d  b o  a g a i n s t  a  third o n e .  I t  c o n s i s t s  in t h e  f a c t  t h a t  a  
P r e s i d e n t  w h o  is l o o k i n g  f o r w a r d  t o  r e f i l e c t i o n  wi l l  e v a l u a t e  al l  p r o g r a m s  a n d  p o l i c i e s  
p r i m a r i l y  f o r  t h e i r  p r o b a b l e  e f f e c t  o n  h i s  p o l i t i c a l  f o r t u n e s  a n d  wi l l ,  in f a c t ,  b o  e x p e c t e d  
a n d  r e q u i r e d  b y  h i s  p n r t y  t o  d o  s o ”  ( E d w a r d  S .  C o r w i n ,  The President: Office and Powers, 
3 r d  o d .  r e v . ,  N o w  Y o r k ,  1 9 48 ,  p p .  4 8 - 4 9 ) .

«* A m o n g  s t a t e  g o v e r n o r s  o f  r e c e n t  y e a r s  w h o  h a v o  b e e n  r e t u r n e d  t o  o f f i c e  a f t e r  p e r i o d s  
o f  i n e l i g i b i l i t y  a r e  G i f f o r d  P i n c h o t ,  o f  P e n n s y l v a n i a ;  A .  H a r r y  M o o r o ,  o f  N e w  J e r s e y ;  
O l i n  J o h n s t o n ,  o f  S o u t h  C a r o l i n a ;  D a v i d  B i b b  G r a v e s ,  o f  A l a b a m a ;  E u g e n o  T a l r n a d g e ,  
o f  G e o r g i a ;  T h e o d o r e  B i l b o  a n d  H u g h  W h i t o ,  o f  M i s s i s s i p p i ;  a n d  I l o n r y  S c h r i c k e r ,  o f  
I n d i n n a .  T h o  n u m b e r  o f  g o v e r n o r s  w h o  h a v e  b e e n  r e t u r n e d  t o  o f f i c o  a f t e r  a  p e r i o d  o f  
i n e l i g i b i l i t y  w o u l d  u n d o u b t e d l y  b o  l a r g e r  w e r e  i t  u o t  f o r  t h e  f a c t  t h a t  m a n y  o f  t h e m  in t h e  
m e a n t i m e  s u c c e s s f u l l y  s o u g h t  f e d e r a l  o f f i c e s ,  e s p e c i a l l y  s e a t s  in t h e  S e n a t e ,  w h i c h  t h o y  
h a v e  p r e f e r r e d  t o  r e t a i n  r a t h e r  t h a n  t o  s e o k  t h e  g o v e r n o r s h i p  a  s e c o n d  t i m e .

M C f .  A l e x a n d e r  H a m i l t o n  in N u m b e r  7 2  o f  t h e  Federalist Papers. D u r i n g  s e n a t e  
c o n s i d e r a t i o n  o f  t h e  p r e s i d e n t i a l  t e n u r e  p r o p o s a l  S e n a t o r s  H o l l a n d ,  o f  F l o r i d a ,  n n d  M n g -  
n uHcn ,  o f  W a s h i n g t o n ,  s t r o n g l y  u r g e d  a n  a m e n d m e n t  w h i c h  w o u l d  h a v e  m a d e  p o s s i b l e  
t h o  I n t e r  r e f i l e c t i o n  o f  a  P r e s i d e n t  w h o  h a d  s e r v e d  t h e  p e r m i s s i b l e  t w o  c o n s e c u t i v o  e l e c t i v o  
t e r m s .  T h e  p r o p o s e d  a m e n d m e n t  w a s  r e j e c t e d  5 0 - 3 4  (Cong. Rec., S O t h  C o n g . ,  1 s t  s e s s . ,  
V o l .  9 3 ,  p p .  1 9 1 1 ,  1 9 5 5  ( 19471 ) .
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The fundamental problem toward which constitutional limitations on execu­

tive tenure are advanced as solutions is the dangerous accretion of power in 

the hands of the chief executive. The trend toward concentration of authority 

and influence in the office of chief executive has become more pronounced at 

both the national and state levels of government in recent decades. That de­

velopments in this direction have carried to the point where there is ample 

cause for grave concern can hardly be questioned, particularly in the case of 

the Presidency. It m a y  be seriously doubted, however, whether a constitu­

tional limitation on executive tenure offers any substantial measure, of relief. 

The causes for the recent growtn of executive power and influence are to be 

found in the expansion of the functions of governme.it generally, in the increas­

ing complexity of the matters with which government must grapple in a period 

of worldwide economic and political dislocation induced by two world wars in 

one generation, and in the increasing reliance which must be placed upon a 

bureaucracy functioning under the immediate direction of the chief executive 

to effectuate the purposes of government. In the case of the Presidency, the 

rise of the United States to a position of leadership among the free nations of 

the world is another factor of momentous consequence in the situation.

Constitutional limitations on executive tenure fail to come to grips with the 

basic issue. B y  promoting a false sense of security, they m a y  actually hinder 

the development of those types of safeguards in which salvation against the 

evils of an over .rcc rung executive power really lies. A  reshaping of our political 

institutions to make the opposition party a more effective instrument for hold­

ing the administration to account, reexamination by the legislative branch of 

the question of its proper role und function in the governmental process and 

the devising of means and methods to give it a more powerful voice in various 

areas of high-level policy-making, and insistence upon a rigid regard for the 

right of the people generally to criticize and oppose within the biond limits as­

sumed by the democratic dogma— these arc lines of action which offer far 

greater promise as safeguards against the threat of “dictatorship” than do 

measures of the sort illustrated by the Twenty-second Amendment.
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popular vote, was favored in the New England states. Under the Con­
necticut and Rhode Island charters the freemen of the colony had 

been privileged to participate in the choice of the governor from 

among their ‘‘Company.'’ This practice was continued in these states 
after statehood was achieved. A  majority vote was required for elec­

tion; if there was no popular majority the assembly chose the governor. 

Massachusetts in 1780 and N e w  Hampshire in 1784 also adopted this 
system, with one refinement: their constitutions provided that in case 

there was no candidate with a popular majority the choice should be 
made by the upper house of the legislature from a panel of two selected 

by the lower house from among the four highest in the popular voting. 
The N e w  York constitution of 1 7 7 7 was unique in that it anticipated 
the modern mode in providing for direct election of the governor by 

the state’s freeholders, i.e., those owning property in land, the candi­
date with a popular plurality to be deemed elected without further 

recourse.
In all the states from Pennsylvania and N e w  Jersey southward the , 

principle of legislative appointment was favored. The most common 
method of choice was by joint vote of the two houses. Ordinarily a 

majority in the joint vote was requited, successive ballots being taken 
until a majority was mustered for one candidate. The Maryland con­

stitution of 1 7 7 6 provided that in case there was a tic vote between 
the two leading candidates after a second ballot the issue should be 

decided by lot. Under Georgia’s constitution of 1 7 7 7, election of the 
governor from among its own membership was a function of tire uni­
cameral assembly. A  variation from the general practice was found in 

Pennsylvania, where the "president" was chosen annually by the uni­
cameral assembly from among the 12 executive councilmcn who were 
themselves popularly elected for a term of three years.

TERM AND RE-EUCIMUTY

The idea that executive and legislative officers should hold office 

for a specific term was accepted without question by the framers of the 
original! state constitutions. In keeping with the aphorism of John 
Adams in his Thoughts on Government that "where annual elections 
end, there slavery begins," all but three of the original state constitu­

tions gave the chief executive a one-year term. Exceptions were Dela­
ware and N e w  York, with three-year terms, and South Carolina, which 
allowed a two-year term. The temporary plan of government in elfect 
in Georgia for a brief time in J7 7 G provided for only a six-month 
term, but it was replaced the next year by a more complete plan of 
government under which the chief executive enjoyed a one-year term.
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In seven states, all lying from Pennsylvania southward, tenure in 

ollice was further limited by various restrictions upon re-eligibility. It 

should be noted that these were all states in which the principle of 
legislative election prevailed. Georgia's constitution of 1 7 7 7 was the 
most restrictive in that it limited an individual to no more than one one- 

year term in each three-year period. Despite the further provision 
obligating a governor through his oath of office "peaceably and quietly" 

to relinquish his office at the end of one year, that state was the only 
one to become involved in a squabble over occupancy of the governor­
ship during the Revolutionary War period.21 In the N e w  England 
states as well as in N e w  York and N e w  Jersey there were no re- 

eligibility limitations. Continuance of the same person in office for 
long periods through successive elections was the usual practice in these 
states both during and after the Revolutionary War. For example, 

George Clinton was governor of N e w  York for six successive three-year 
terms from 1 7 7 7 to 1 7 9 5; William Livingston, the first governor of N e w  
Jersey, served 14 successive one-year terms from 1 7 7 6 to 1 7 9 0; Jonathan 
Trumbull of Connecticut served as colonial governor and state gover­

nor from 1 769 to 1 7 8 6; and except for a two-year interlude (1 785- 
*7 8 7), John Hancock was governor of Massachusetts from 1780 to 1 7 9 3.

C O N S T I T U T I O N A L  P O W E R S  A N D  F U N C T I O N S

The role assigned the chief executive under most of the original 

state constitutions, while not an insignificant one in all cases, was con­
siderably less important than that of the colonial governor in the royal 
and proprietary provinces. The influence of colonial practice was seen 

in the fact that in every state a conciliar body or bodies was provided 
to advise, assist, and in some respects restrict the governor in the 
exercise of certain powers. The agency created took various forms. In 
Pennsylvania and Vermont and under the temporary plans of govern­

ment in Massachusetts, New Hampshire, and Georgia, the executive 
powers were actually in the hands of the executive council itself, rather 
than in those of the chief executive officer, but under the other forms 
of government a clearer distinction was made between the chief ex­
ecutive and the body associated with him in the exercise of his 

powers.

21 Conditions in Georgia were particularly chaotic after British military forces 
occupied the major portion of the state in 1778. Choice of a successor to the first 
governor elected under the Constitution of 1777 could not he elfectcd hv the new 
assembly because of British occupation of Savannah, the capital. Rival groups 
comprised of remnants of the assembly later met and each chose a set of executive 
oincials. For some )cars there was a succession of rival claimants to the post of 
governor in that state. See Green, of), cit., pp. 12.J-12G; and Ethel Kime Ware, A 
Constitutional History of Georgia (New York: Columbia University Press, Columbia 
University Studies in History, Economics and Public Law, No. 538, 1947). p. 53.
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Rep. Terry  Gardiner, C h a i r m a n  
House Judic i a r y  Committee 
P ouch V 
State Capitol 
Juneau, Alaska 99811

Dear Terry:

The U pper Cook Inlet C h a p t e r  of the A l a s k a  C o n s e r v a t i o n  
Society  strongly supports H J R  10 - An E n v i r o n m e n t a l  Bill of 
Rights, Constitut ional Amendment. We urge y o u r  committee to 
report fa vorably on the r e s o l u t i o n  and to press for passage 
in b oth houses of the Legislature.

The need and rationale for this a c t i o n  has b e e n  well 
expressed by Dr. Charles K o n i g s b e r g  on several occasions in­
cluding the D in ner for L e g i s l a t o r s  held in J a n u a r y  in A n c h ora ge 
and sponsored by the Upper Coo k Inlet C h a p t e r  and the local and 
state S ierra Club organizations. The U p p e r  C o o k  Inlet Chapter 
r epresents more than 100 A n c h o r a g e  area citizens. All present 
and future genera tions of A l a s k a n s  wil l be the benefi c i a r i e s  if 
f avorable a c t i o n  is taken this year.

Now is certainly the time to add these needed safeguards 
to the A l a s k a  Constii ition - b e f ore serious inroads have b e e n  
made on our near pristine A l a s k a n  air, lands and waters. As y o u  
well kno w our State is poised on the b r i n k  of a mass ive effort to 
extract and develop its oil, gas and m i nera l resources. Alaskans 
must have the ass urance that in the process we will  not be called 
u p o n  to sacrifice our rights to a clean and l iveable environment. 
T h i 3 Envi ronmental Bill of R ights must be consid e r e d  as a n e c e ssary 
compan ion to other l e g i s l a t i o n  w h i c h  w i l l  be ac ted u p o n  this sessi on 
in order to foster and control wi se land and r e s ource use by the 
oil industry and other extractive industries. It is especia lly 
important that favorable a c t i o n  on H J R  10 precede the large influx

D E D IC A T E D  T O  TH E WISE U SE , P R O T E C T IO N  A N D  P R E S E R V A T IO N  O F  
A L A S K A 'S  R E N E W A B L E  A N D  N O N -R E N E W A B L E  N A T U R A L  R E S O U R C E S .



of p o p u l a t i o n  w h i c h  the St ate can expect w h i c h  will hring 
i ncreased pressure s to our r u r a l  and u r b a n  environments.

As a Const i t u t i o n a l  amendment, it will serve as an 
ex p r e s s i o n  of our e n v i r o n m e n t a l  and social goals and will 
thus guide our d evelop ment and growth, and our efforts to 
formulate land and w a t e r  use plans w i t h  the fullest respect 
for the people's need for and r i g h t  to the h i gh est q u ality of 
iar, land and water. It w i l l  p r ovide the most effective 
assur a n c e  that the m a x i m u m  p o s s i b l e  p r o t e c t i o n  will be g i v e n  
to A l a s k a ' s  n a t ur al resources, w i l d l i f e , 'scenic b e a u t y  and 
opport u n i t y  for quiet - those q u a l i t i e s  w h i c h  have a t t r a c t e d  
a m a j o r  p o r t i o n  of us to choose A l a s k a  as our home.

We u r g e  your committee to act f a v o ra bly on H J R  10 and 
to w o r k  for passage in b o t h  h ouses of the legislature. It is 
v i t a l l y  im portant that the State take this a c t i o n  to recognize 
the righ ts of its citizens. W e  are fortunate in A l a s k a  in 
being able to provide a s s u r a n c e  of these rights. E l s e where  
they have a l r e a d y  bee n d enied  b y  the t houghtl ess actions of 
countless numb ers of people and o r g a n i z a t i o n s .

c t : Members  of the House
Ju d i c i a r y  Comm ittee 

Also:

Rep. Sus an S u l l ivan 
Rep. Nels A n d erson 
Rep. Mi ke B r adner 
Rep. B r e n d a  Itta 
Rep. Mike H e r s h b e r g e r  
Rep. James H u n t i n g t o n

S i n c e r e l y  yours

Ia n  W. McLeod, P r e s ident  
U p p e r  C o o k  Inlet Chapter, ACS
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"‘•Amending: the Constit ution of the State of Alaska to provide for 
'conside ration of v e t o e d  bills during: special sessions of the 
l e g i s l a t u r e ."

c o m m i t t e e : r e p o r t
/

o / -> Q / 7 r
H O U S E

■ P I M I I I P I I I  I P . I B M I P I I    » I H I * I B I I

M r . S p e a k e r :  D a t e ' / "

The  C o m m i t t e e  on has  had

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  me mb e r s  o f  t h e  C o m m i t t e e  

( ) r e c o mme n d s  i t  DO PASS

( ) r e c o mme n d s  i t  DO NOT PASS

( ) r e c o mme n d s  i t  DO PASS WI TH ATTACHED AMENDMENT(S)

( y r e c o mme n d s  i t  BE REPLACED WI TH CS FOR tfj  A  ' AND THATy  --------------

CS FOR / / J a / / _________ DO PASS

( ) " a n d "  r e c o mme n d s  i t  BE REFERRED TO THE _____________________________

COMMITTEE

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Memb e r s  s i g n i n g  t h e  M a j o r  i t  y r e p o r t :

>)A
y y  * •' T7 •

_ _ _ _ _ _

s ' p ■ :Z v'"'
_ _ __________  i___7

— r-

Me mb e r s  NOT c o n c u r r i n g  i n  t h e  Ma j  o r i t y r e p o r t :

___________________________  r e c o m m e n d s :

___________________________  r e c o m m e n d s :

___________________________  r e c o mme n d s

_________________________________  r e c o m m e n d s :

___________________________  recommends:
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e l d e r a_ h i .11 t h a t  h a s  b e e n  v e t o e d  f o l l o w i n g  a d j o u r n m e n t  o f  t h e  l a s t  

r e g u l r ir nosaI.on o f  t h a t l e g i s l a t u r e .

* S e c ,  2. A S  2 * 1 . 30.100 In a m e n d e d  t o  r e a d :

S e c . 2*1.30.100. A C T I O N  U P O N  V E T O .  W h e n  t h e  g o v e r n o r  v e t o e s  a 

b i l l  o r  b y  v e t o  s t r i k e s  o r  r e d u c e s  a n  i t e m  In a n  a p p r o p r i a t i o n  b i l l ,  

d u r i n g a r e g u l a r  p e n s i o n  o f  t h e  l e g i s l a t u r e , t h e  l o g l s l o t u r e  s h a l l  

p r o c e e d  t o  a c t  I n  a c c o r d a n c e  w i t h  s e c .  16, art .  II, o f  t h e  s t a t e  

c o n s t i t u t i o n  a s  :l t is  I m p l e m e n t e d  by  t h e  r u l e s  o f  t he l e g i s l a t u r e .

A _ b  1 1 1 v e t o e d a f t e r  a d  j o U W i m o n t  o f  a  r e g u l a r  ;se::slon s h a l l  be r e c o n ­

s i d e r e d  b y j t h e ^ f u l l  m e m b e r s h ip  o f j t h e l e g i s l a t u r e  s i t t i n g  at: o n e  b o d y  

n o la t e r  t h a n  t h e  f i f t h  d a y o f ’lthe n e x t  r e g u l a r o r  s p e c i a l  s e s s i o n  

c o n v e n e d  d u r i n g  t h a t  l e g i s l a t u r e .

* S e c .  2. E F F E C T I V E  D A T E .  T h i s  A c t  t a k e s  effeci; i m m e d i a t e l y  u p o n  t h e  d a t e

- 1 -  H D  1 6 * 1  a m

. ^ i n t r o d u c e d :  2 / 1 3 / 7 5

R e f e r r e d :  S t a t e  A f f a i r s  a n d

F i n a n c e

B Y  U R 1 0 N ,B O W M A N ,B R A D D E R ,

E L I A S O N , F I N K , F R E E M A N ,M I L L E R , 

|LN T H E  H O U S E  P A R K E R  A N D  W A L L I S

H O U S E  B I L L  NO. 16*1 a m

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A
I

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  c o n s i d e r a t i o n  o f  v e t o e d  b i l l s

d u r i n g  s p e c i a l  s e s s i o n s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e ."

B E  I T  E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :  

s S e c t i o n  1. AS  2 * 1 . 0 5 . 1 0 0 ( 1 )  Is a m e n d e d  t o  r e a d :

(1) T h e  g o v e r n o r  m a y  c a l l  t h e  l e g i s l a t u r e  I n t o  s p e c i a l  

s e s s i o n  b y  i s s u i n g  a p r o c l a m a t i o n  at l e a s t  .15 d a y s  i n  a d v a n c e  o f  t h e  

c o n v e n i n g  d a t e  s t a t e d  :ln t h e  p r o c l a m a t i o n .  At a  s p e c i a l  s e s s i o n  c a l l e d  

b y  t h e  g o v e r n o r ,  l e g i s l a t i o n  Is l i m i t e d  t o  t h e  s u b j e c t s  d e s i g n a t e d  b y  

t h e  g o v e r n o r  i n  h i s  p r o c l a m a t i o n  o r  t o  t h e  s u b j e c t s  p r e s e n t e d  b y  h i m .

T h i s  p r o v i s i o n  d o e s  n o t  c u r t a i l  t h e  d u t y  o f  t he l e g i s l a t u r e  t o e o n -



The m e e t i n g  w a s  c a l l e d  to o r d e r  at 1:20 p.m. b y  C h a i r m a n  Gardiner.
A l l  m e m b e r s  w e r e  p r e s e n t  except Mr. Brown.

T h e  c o m m i t t e e  a g r e e d  that a public h e a r i n g  s hould be s c h e d u l e d  
on m e d i c a l  m a l p r a c t i c e  and that r e p r e s e n t a t i v e s  of the medical, 
l a w  a n d  i n s u r a n c e  p r o f e s s i o n s  be invited.

H J R  11 S p e c i a l  S e s s i o n  V e t o

Th e  f o l l o w i n g  p o s s i b l e  a m e n d m e n t s  w e r e  d iscussed:

p a g e  2 line 2 insert r e g u l a r  or s p ecial s e s s i o n /  c h a n g e  the
t i t l e  to e l i m i n a t e  reference, to special session.

M a n d a t e  a v e t o  s e s s i o n  to take p lace 30 days a f t e r  the 
r e g u l a r  s e cond  s e s s i o n  for a m a x i m u m  n u m b e r  of days.

Th e  c o m m i t t e e  d e c i d e d  to c o n s i d e r  this bi ll f u r t h e r  at a later 
t i m e .

H B  27 S c h o o l  Bus D r i vers

Mr. P i n k  m o v e d  the bill out of c o m m i t t e e  w i t h  the H E S S  Eimendment. 
T h e r e  b e i n g  no objection, the bill w a s  p a s s e d  out.

H o u s e  J u d i c i a r y  C o m m i t t e e
M a r c h  4 ,  1 9 7 5

H B  1|0 T r a n s f e r  of Interest in R e alt y

Mr. B r a d l e y  m o v e d  that :i.n line 11 a f t e r  no p e r s o n  ADD o t h e r  
th a n  a n a t u r a l  person. This a m e n d m e n t  was meant  to d i s i n c l u d e  
I n d i v i d u a l s  but not c o r p orate  persons. A m e n d m e n t  1 passed.

Mr. B r a d l e y  m o v e d  that in 19 the f o l l o w i n g  be added (language 
to be w ork ed on) T h e  C o m m i s s i o n e r  o f  the D e p a r t m e n t  o f  C o m merce 
m a y  e x e m p t  f e d e r a l  a g e n c i e s  if he finds that they w i l l  stop 
a c t i v i t i e s  in A l a s k a  as a result of the bill. A m e n d m e n t  2 p a s s e d  
but the c o m m i t t e e  r e q u ested that the l a n gua ge d r a w n  up to 
a c c o m p l i s h  this a m e n d m e n t  be a p p r o v e d  by C o m m i s s i o n e r  Motley.

Mr. F i n k  r e q u e s t e d  that a l etter of intent be d r a w n  up by 
c o m m i t t e e  s t a f f  to state that there are l e n d i n g  i n s t i t u t i o n s  
in the state f o l l o w i n g  the p r a c t i c e  p r o h i b i t e d  by this bill, 
to e x p l a i n  what a n a t ural p e r s o n  is, and to e x p l a i n  w h y  c e r t a i n  
a g e n c i e s  may be exempted.

Mr. F i n k  m o v e d  the bill out ol' c o m m i t t e e  as CS I!3 *10. T h e r e  
b e i n g  no o b j e c t i o n ,  the bill was p a s s e d  out of committee-.
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The m e e t i n g  was calle d to order at .7:20 p.m. by C h a i r m a n  
Gardiner, and was r u l e d  a c o n t i n u a n c e  of the" a f t e r n o o n  
meeting.

HB 191 T r a n s p o r t a t i o n  T a r i f f

C o m m i s s i o n e r  M o t l e y  t e s t i f i e d  that the ATC w o u l d  like to give 
^5 days notice, but this creates p r o b l e m s  in administratio n.
It would be t h e o r e t i c a l l y  p o s sible to have two d i f f e r e n t  
rates in effect at the same time. ' H e  felt t h a t ' t h i s  p r o b l e m  
could be w o r k e d  out, p o s s i b l y  by g i v i n g  the federal n oti ce 
earlier than required.

Mr. S p e c k i n g  suggeste d m a k i n g  the langu a g e  s i m i l a r  to that 
of the ICC. He q u e s t i o n e d  w h e t h e r  the c o m m i s s i o n  or the 
shipper was r e q u i r e d  to notify the public.

M r .‘ B r a d l e y ' m o v e d  HB 191 out of com mittee and a sked u n a n i m o u s  
consent. Mr. Parr objected. Mr. Bradley  w i t h d r e w  his motion. 
M r . . P a r r  r e q u e s t e d  that the ATC be n o t i f i e d  for one final 
time and r e q u e s t e d  to present j u s t i f i c a t i o n  as to why they 
oppose the >15 days notice.

H o u s e  J u d i c i a r y  C o m m i t t e e
A p r i l  3 ,  1 9 7 5

O
H J R  11 Veto, special session

The f o l l o w i n g  a m e n d m e n t s  were adopted:

page 1, line 7: in the title —  after "bills" insert a period
and d elete the rest of the title.

page 2, line 2: d e l e t e  the u n d e r l i n e d  language in lines 2 and
_3 and insert: "than the fifth day of the next r e g u l a r  or
special s e ssio n of that legislature.---------------   ..

CS HJR 11 was moved out of committee.

HJR >1 G o v e r n o r ' s  term

Mr. G a r diner t ur ned the c hair over to Mr. Bradley. Mr. Gardiner, 
sponsor of the bill, test ified that the a d v e r s e  e f f e c t s  of an 
e l e c t i o n  in the m i d d l e  of a gov ern o r ' s  p o s s i b l e  term must be 
we i g h e d  a g a i n s t  the public a c c o u n t a b i l i t y  that the e l e ction 
provides. He said that work in an e l e c t i o n  year is just 
as important as any other time and should not be sa crificed 
to po litical ambition. He suggested  that lang uage be put in 
the bill to state that a g o v e r n o r  h a v i n g  a >1 year term

to e l e c t i o n  to a six year t e r m  w o u l d  be a l l ow ed 
the full six year term. This would hold true not 
transitional p e riods but could also be i n c o r p o r a t e d  
a It. g o v e r n o r  who serves more than >1 years of a 

term —  who w o u l d  then not be eligi b l e  to run,
5 than four years -- w o u l d  be e l i g i b l e  for 
his own.

previous 
to serve 
only for 
to cover 
g o v e r n o r ' 
but who serves lesj 
a six year term of

It was d e ci ded that p r o p o s e d  a m e n d m e n t s  w o u l d  be d r a w n  up.





P" n o s i n S  S K ’ ainei^men^ tb ' t f h e ^ f S ^ R o n 6 ? i ! l ? ^ ^ 8 t a b l l s K ! n ^ ^ S r ^ W ^  
fund tor certain pr oceeds deriv ed from n o n -rene wable resources.

C O M M  I T T E E  R E P O R T

3/10/76 H O U S E

M r . S p e a k e r :  D a t e

TU r . t J U D I C IARY . u SSHJR 39
The  C o m m i t t e e  on has  had

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  memb er s  o f  t h e  C o m m i t t e e

( ) r e c o mme n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT PASS

( ) . e c o m m e n d s  i t  DO PASS WITH ATTACHED AMENDMENT(S)

(>■)' r e c o mme n d s  i t  BE REPLACED WITH CS FOR ' ' AND THAT

v S FOR /■' i k .   DO PASS

( ) " a n d "  r e c o mme n d s  i t  BE REFERRED TO THE _____________________________

COMMITTEE

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Me mb e r s  s i g n i n g  t h e  M a j o r i t y  r e p o r t :

v  /.r. \t / : • ''/i’S ^ — . ✓ OJ r

4 ' r
i - T o  ■ ■■A 1 |1 | U  . ■

S '

Me mb e r s  NOT c o n c u r r i n g  i n  t h e  Maj  o r  i t y  r e p o r t :

___________________________  r e c o m m e n d s :

___________________________  r e c o m m e n d s :

__________________________________  r e c o m m e n d s :

__________________________  r e c o m m e n d s :

recommends:
/ • // »

• ’ 1 '  ' < C ha i rma n
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F e b r u a r y  4, 1 9 7 6

T h e  H o n o r a b l e  H u g h  M a l o n e  

C h a i r m a n

H o u s e  F i n a n c e  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  B u i l d i n g  

J u n e a u ,  A K  9 9 8 1 1

Re: S p o n s o r  S u b s t i t u t e  f o r  H o u s e  J o i n t  R e s o l u t i o n  Ho. 39

D e a r  M r .  M a l o n e :

S p o n s o r  S u b s t i t u t e  f o r  H o u s e  J o i n t  R e s o l u t i o n  No. 39, p r o p o s i n g  

a n  a m e n d m e n t  to t h e  A l a s k a  C o n s t i t u t i o n ,  e s t a b l i s h i n g  a p e r m a n e n t  

f u n d  f o r  c e r t a i n  p r o c e e d s  d e r i v e d  f r o m  n o n - r e n e w a b l e  r e s o u r c e s  w a s  

i n t r o d u c e d  o n  J a n u a r y  15, 1 9 7 6  b y  t h e  R u l e s  C o m m i t t e e  at  t he 

r e q u e s t  o f  t h e  G o v e r n o r  a n d  w a s  r e f e r r e d  to t h e  H o u s e  F i n a n c e  a n d  

J u d i c i a r y  C o m m i t t e e s .

F o r  t h e  c o n s i d e r a t i o n  o f  t h e  House. F i n a n c e  C o m m i t t e e ,  I a m  e n c l o s i n g  

a  c o p y  o f  a f i s c a l  n o t e  p r e p a r e d  b y  L a w r e n c e  P. E p p e n b a c h ,  D e p u t y  

C o m m i s s i o n e r ,  T r e a s u r y ,  D e p a r t m e n t  of  R e v e n u e  a l o n g  w i t h  a c o p y  

of  a m e m o r a n d u m  f r o m  t h e  s a m e  e m p l o y e e  d e t a i l i n g  f i s c a l  n o t e  

c o m m e n t s .

If y o u  or a n y  m e m b e r s  o f  t h e  H o u s e  F i n a n c e  C o m m i t t e e  h a v e  a n y  

q u e s t i o n s  o n  t h e  m a t e r i a l  s u b m i t t e d ,  p l e a s e  t e l e p h o n e  t h e  w r i t e r  

a t  4 6 5 - 2 3 9 7  a n d  I w i l l  c o n t a c t  Mr. E p p e n b a c h  f o r  f u r t h e r  i n f o r­

m a t i o n  o r  t e s t i m o n y  a t  a h e a r i n g .

V e r y  t r u l y  y o u r s ,

R. D. S t e v e n s o n  

S p e c i a l  A s s i s t a n t

E n c l o s u r e s

cc: T h e  H o n o r a b l e  T e r r y  G a r d i n e r

C h a i r m a n

H o u s e  J u d i c i a r y  C o m m i t t e e ______

L a w r e n c e  P. Eppcnbacli 

D e p u t y  C o m m i s s i o n e r ,  T r e a s u r y  

D e p a r t m e n t  of R e v e n u e

6



T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  
F I S C A L  N O T E

S e c o n d  S e s s i o n  - N i n t h  L e g i s l a t u r e

i ’
I. H E Q U E S T

jjfcfjiJjxJW.*?'* J o i n t  R e s o l u t i o n  -  P e r m a n e n t  F u n d  

Title:
H e  q u o  s t o d  b y  : G o v e r n o r ____________: D a t e  : J a n u a r y  17.. 1 9 7 6

R e t u r n  D a t e  R e q u e s t e d : ________________________________________ _____________________

A g e n c y :-----Revenue__________________________ P r o g r a m :. SLatc. JnvesJuDanii-ivdvlso r y

C o m m i t t e e

II. F I S C A L  D E T A I L
B u d g e t  R e q u e s t  Unit(s) A f f e c t e d : ____________

A. EX PENDITURES: ~ (Thou s a n d s  of d o l lars)

O B J E C T FY 76 FY 77 FY 70 FY 79 F Y  80 FY 81
100 P E R S O N A L  S E R V I C E S
POO T R A V E L
300 C O N T R A C T U A L 1.'>0,000.
TOO C O M M O D I T I E S
!300 E Q U I P M E N T
(>00 ].,AND & S T R U C T U R E S
700 GRaiJTS, CLAIMS, ETC.

T O T A L
.150,000

B . F U N D I N G : (Thou s a n d s  of dol lars)

G E N E R A L  F U N D 150,000 I
F E D E R A L  F U N D S 1
O T H E R i

C. P O S I T I O N S :

- ----    l / f  / i /  l /  l / l  /



DA1E ( • J a n u a r y  12, 1976i
sucjtai F i s c a l  N o t e  C o m m e n t s  - 

P e r m a n e n t  F u n d  C o n c e p t

T h e  p r o p o s e d  C o n s t i t u t i o n a l  i n i t i a t i v e  w o u l d  e s t a b l i s h  a 
p e r m a n e n t  fund c o m p o s e d  of 10 p e r c e n t  of all m i n e r a l  l e a s e  r e v e n u e  
and p r o d u c t i o n  t a x e s  r e c e i v e d  b y  t he State. T h e  a m e n d m e n t  c a l l s  
for t h e  fund  to b e  i n v e s t e d  in i n c o m e  y i e l d i n g  p r o j e c t s  a n d  i n v e s t­
ments, w i t h  the i n c o m e  t r a n s f e r r e d  to t h e  g e n e r a l  fund.

T h e  a m e n d m e n t  l a n g u a g e  is b r o a d  in n a t u r e  and a c o m p r e h e n s i v e  
p i e c e  of e n a b l i n g  l e g i s l a t i o n  w i l l  b e  r e q u i r e d  to m a k e  the c o n c e p t  
work. M a n y  t o p i c s  w i l l  h a v e  to be a d d r e s s e d  b y  t h i s  e n a b l i n g  l e g i s­
lat i o n  such as the i n v e s t m e n t  o b j e c t i v e s ,  the c r e a t i o n  of d e v e l o p­
m e n t  f i n a n c i n g  i n s t i t u t i o n s ,  n e w  loa n p r o g r a m s ,  a n d  e v e n  the 
o r g a n i z a t i o n a l  f r a m e w o r k .  T o  s t u d y  t h e s e  q u e s t i o n s  a n d  to h a v e  
d r a f t  l e g i s l a t i o n  r e a d y  for i n t r o d u c t i o n  at t h e  b e g i n n i n g  of t h e  
1977 s e s s i o n  w i l l  r e q u i r e  r e s e a r c h  to c o m m e n c e  r i g h t  away. In 
ad d i t i o n ,  s i n c e  the s u c c e s s  of t his f u n d  w i l l  h i n g e  on t h e  q u a l i t y  
of m a n a g e m e n t  p e r s o n n e l  w o r k  m u s t  a l s o  p r o c e e d  in i d e n t i f y i n g  a n d  
r e c r u i t i n g  q u a l i f i e d  m a n a g e r s .

T h i s  f i s c a l  n o t e  a s s u m e s  t h a t  the p r e s e n t  S t a t e  I n v e s t m e n t  
A d v i s o r y  C o m m i t t e e  w i l l  r e s e a r c h  a n d  d r a f t  t h i s  .legislation and 
th a t  it w i l l  b e  c o m p l e t e d  by J a n u a r y  15, .1.977. T h i s  C o m m i t t e e  is 
p r e s e n t l y  r e s p o n s i b l e  for a d v i s i n g  t h e  C o m m i s s i o n e r  of R e v e n u e  w i t h  
r e s p e c t  to i n v e s t m e n t s  and its m e m b e r s h i p  ( l e g i s l a t i v e ,  e x e c u t i v e ,  
an d  public) is b r o a d l y  r e p r e s e n t a t i v e  of A l a s k a n  i n t e r e s t s .

T h e  S t a t e  I n v e s t m e n t  A d v i s o r y  C o m m i t t e e  d o e s  n o t .h a v e  a 
p e r m a n e n t  staff; this f i s c a l  n o t e  w o u l d  p r o v i d e  f u n d s  for s e c u r i n g  
the n e c e s s a r y  r e s e a r c h  c a p a b i l i t y .  In a d d i t i o n ,  n e w  m e m b e r s  m a y  be 
a p p o i n t e d  to the C o m m i t t e e  to e n h a n c e  its a b i l i t y  to u n d e r t a k e  this 
r e s p o n s i b i l i t y .  E v e n  t h o u g h  the a p p r o a c h  t a k e n  u l t i m a t e l y  w i l l  be 
u p  to the C o m m i t t e e ,  the f o l l o w i n g  o u t l i n e  m i g h t  r e p r e s e n t  a t y p i c a l  
plan. It d i v i d e s  the w o r k  i n t o  f o u r  phases:

1. P r e l i m i n a r y / C o n c e p t u a l  R e s e a r c h :  T y e i c a l  a s s i g n m e n t s  w o u l d
i n c l u d e  a s t u d y  of the e x p e r i e n c e  of s i m i l a r  f u n d s  in o t h e r  states; 
a t h o r o u g h  c a t a l o g i n g  of A l a s k a ' s  r e n e w a b l e  a n d  n o n - r e n e w a b l e  
r e s o u r c e s ;  an e x a m i n a t i o n  of the n e e d  for c r e d i t  e x p a n s i o n  in A l a s k a  
the e v a l u a t i o n  of present: loan p r o g r a m s ;  t h e  i d e n t i f i c a t i o n  of 
a l t e r n a t i v e  a d m i n i s t r a t i v e  f r a m e w o r k s  for the* fund; and b a c k g r o u n d  
d a t a  g a t h e r i n g  on the S t a t e ' s  f i n a n c i a l  p o s i t i o n .

to, f
S t e r l i n g  G a l l a g h e r  
C o m m i s s i o n e r  
D e p p p t m e n t  o f  R e v e n u e

w o m , ip a w r c n c e  C. E p p e n b a c h
D e p u t y  C o m m i s s i o n e r ,  T r e a s u r y  
D e p a r t m e n t  of R e v e n u e
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2. E c o n o m i c  R e s e a r c h :  W o r k  in t h i s  a r e a  m i g h t  c o n s i s t  of
the c l a s s i f i c a t i o n  of p r e s e n t  a n d  p o t e n t i a l  r e v e n u e  s o u r c e s  i n t o  
r e c u r r i n g  a n d  n o n - r e c u r r i n g  c o m p o n e n t s ;  the i d e n t i f i c a t i o n  of 
p o s s i b l e  r e c u r r i n g  r e v e n u e  i n c r e m e n t s  r e l a t e d  to d e v e l o p m e n t  
a c t i v i t y ,  a n d  the i d e n t i f i c a t i o n  of e n v i r o n m e n t a l  c o s t s  a s s o c i a t e d  
w i t h  t h a t  a c t i v i t y .  T h i s  s h o u l d  p r o v i d e  a r a n k i n g  o f  p o t e n t i a l  
e c o n o m i c  p r o j e c t s  w i t h  r e s p e c t  to long t e r m  n et e c o n o m i c  b e n e f i t  
to A l a s k a n s .  C a r e f u l  c o o r d i n a t i o n  w i t h  the d e v e l o p m e n t  p l a n s  of 
N a t i v e  R e g i o n a l  and V i l l a g e  C o r p o r a t i o n s ,  S t a t e  a u t h o r i t i e s ,  
m u n i c i p a l ,  a n d  p r i v a t e  s e c t o r  c o r p o r a t i o n s  w i l l  b e  r e q u i r e d .

 •....... 3. F i n a n c i a l  R e s e a r c h :  H e r e  t h e  d e t a i l  w o r k  b e g i n s  in
• i d e n t i f y i n g  a l t e r n a t i v e  i n v e s t m e n t s  t h a t  m a y  q u a l i f y  for p e r m a n e n t  
'fund p a r t i c i p a t i o n .  E a c h  p r o j e c t  w o u l d  h a v e  to be r a n k e d  a c c o r d i n g
to its a b i l i t y  to s t i m u l a t e  n e t  r e c u r r i n g  r e v e n u e  b e n e f i t s  to the 
e n t i r e  State. M e a s u r e m e n t s  of the i m p a c t  of fund o p e r a t i o n  on S t a t e  
b u d g e t  e x p e n d i t u r e s  w o u l d  a l s o  h a v e  to b e  made.

4. L e g a l  R e s e a r c h :  R e v i e w s  of l e g a l  i n v e s t m e n t s ,  the legal
s t a t u s  of i n v e s t i n g  in q u a s i - p u b l i c  i n s t i t u t i o n s ,  and the a c t u a l  
w r i t i n g  of p r o p o s e d  l e g i s l a t i o n  w o u l d  l o g i c a l l y  f a l l  i n t o  this 
c a t e g o r y .  . . .  . . .

L C E : g e  
E n c l o s u r e
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I n t r o d u c e d :  1 / 1 5 / 7 6
R e f e r r e d :  F i n a n c e  a n d
J u d i c i a r y

B Y  T H E  R U L E S  C O M M I T T E E  BY 

R E Q U E S T  O F  T H E  G O V E R N O R

S U B S T I T U T E  F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 39

T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  t o  t he

A l a s k a  C o n s t i t u t i o n ,  e s t a b l i s h i n g

a p e r m a n e n t  f u n d  f o r  c e r t a i n  pro-*

c e e d s  d e r i v e d  f r o m  n o n - r e n e w a b l e

r e s o u r c e s ,

B E  IT  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1, A r t i c l e  IX, S e c t i o n  7> C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  

i s  a m e n d e d  to  r e a d :

S E C T I O N  7. D E D I C A T E D  F U N D S .  T h e  p r o c e e d s  o f  a n y  s t a t e  t a x  o r  

l i c e n s e  s h a l l  n o t  be  d e d i c a t e d  to  a n y  s p e c i a l  p u r p o s e ,  e x c e p t  as  p r o ­

v i d e d  in s e c t i o n  15  a n d  e x c e p t  w h e n  r e q u i r e d  by t h e  fe',or a l  g o v e r n m e n t  

f o r  s t a t e  p a r t i c i p a t i o n  in  f e d e r a l  p r o g r a m s .  T h i s  p r o v i s i o n  s h a l l  not 

p r o h i b i t  t h e  c o n t i n u a n c e  o f  a n y  d e d i c a t i o n  f o r  s p e c i a l  p u r p o s e s  e x i s t ­

i n g  u p o n  t h e  d a t e  o f  r a t i f i c a t i o n  o f  ! n i s  c o n s t i t u t i o n  by  t h e  p e o p l e  

o f  A l a s k a ,

* S e c .  2. A r t i c l e  IX, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  is a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to  r e a d :  ^

S E C T I O N  15- P E R M A N E N T  F U N D ,  pTer) p e r  c e n t  o f  a l l  m i n e r a l  l e a s e

r e n t a l s ,  r o y a l t i e s ,  r o y a l t y  s a l e  p r o c e e d s ,  r e v e n u e  s h a r i n g  p a y m e n t s ,

b o n u s e s ,  a n d V m i n e r a l  p r o d u c t i o n  t a x e ^ r e c e i v e d  by  t h e  s t a t e  s h a l l  be

p l a c e d  i n  a pez’inanent f u n d ,  t h e  p r i n c i p a l  o f  w h i c h  s h a l l  be  u s e d  o n l y

f o r  i n c o m e  i n v e s t m e n t s .  T h e  l e g i s l a t u r e  m a y  a p p r o p r i a t e  a d d i t i o n a l
'N

a m o u n t s  to  t h e  p e r m a n e n t  f u n d  w h i c h  s h a l l  b e c o m e  a  p a r t  o f  t h e  p r i n c i p a l

o f  the- f u n d .  A l l  i n c o m e  f r o m  t h e  p e r m a n e n t  f u n d  s h a l l  b e  d e p o s i t e d  in 

t h e  g e n e r a l  f u n d ^ * * ^ * ^  u ^  (

“1_  S S H J R  39

I N  T H E  H O U S E

S P O N S O R

IN
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O f f e r e d  in t h e  HOUSE:

6)

To:

B y : f i n a n c e  co mmi t t e e

HOUSE B I L L  No, s s h j r  39 

S ENATE BILL  No,  ______________

i) Pa g e : _ i_

after "estat shing" insert

2) 1

b e f o r e  P E R M A N E N T  F U N D  insert 

b e f o r e  "per cent" delete:

i n s e r t : '

3) 1

b e f o r e  "revenue" insert:

4) 1

after " i n v e stments" insert

5) 1

after "fund" add:

add a n o ther section

L i n e : - T i t l e

an A L A S K A  P E R M A N E N T  F U N D

22

A LASKA

Ten

T w e n t y - f i v e

23

federal mineral

STri cx A ltx H J r? jOrO
w h i c h  shall be e s t a b l i s h e d  
by law

vn ct w\ 1

unless o t h e r w i s e  p r o v i d e d
by law

* Sec. 4. T h e  amendm e n t s  
p r o p o s e d  by this r e s o l u t i o n  
if a d o p t e d  by the v ot ers at 
the next general election 
shall become e f f e ctive 90 days 
after the c e r t i f i c a t i o n  of 
the election returns by the 
lieutena nt governor.



B e f o r e  the House J u d i c i a r y  C o m m i t t e e
Regarding : H J R  39 E x c e p t i o n  for D e d i c a t i o n  of Revenues

C o n s t i t u t i o n a l  A m e n d m e n t  for a "permanent fund"

T e s t i m o n y  by N o r m a n  B a i l e y  of Anchorage, A l a s k a  - M a r c h  15, 1976

MR. C H A I R M A N  A N D  M E M B E R S  OF THE C O M M I T T E E :

As the p e r m a n e n t  fund c o n c e p t  is b efore you for p a s s a g e  
d u r i n g  this L e g i s l a t u r e  w e  c a n n o t  stress its i m p o r t a n c e  to the 
State, and to the future of its citizens, enough.

A l a s k a  is to be the r e c i p i e n t  of an ad diti o n a l  one b i llio n 
d o l l a r s  e a c h  year (if tax laws r e m a i n  u n c h a n g e d ) . As oil b egins 
to flow in 1978 and c o n t i n u e s  < n for n earl y 20 years, w e  w i l l  be 
a w a s h  in " p e t r o - d o l l a r s " .

P r u d e n c e  d i c tates that we begin now to set up a m e c h a n i s m  
for the m a n a g e m e n t  of these m o n i e s  w e  will receive from the sale 
of o n e  of our n o n - r e n e w a b l e  resources.

The p e r m a n e n t  fund, or p l a c e m e n t  of a c e r tain percentage, 
is a fund to p r e s e r v e  the m o n e y  w h i l e  it w a i t s  to be p l aced in 
the S tate e c o n o m y  to h e l p  that e c o n o m y  be more self-reliant. In 
the past w e  have seen the n e g a t i v e  r e s ults  of economic  exploitati on.

The g o l d  industry, o n c e  the m o s t  influential in Alaska, now 
p r e s e n t s  o n l y  closed up mines, g h o s t  towns, and old cabins as 
e v i d e n c e  of the period. The w e a l t h  left A l a s k a  to N e w  York,
Seattle, San Francisco, Chicago, and elsewhere. It did A l a s k a n s  
l i t t l e  goo d and left no e c o n o m i c  b e nefit  for A l a s k a n s  of today.

The f i s h i n g  industry, o n c e  strong and thriving, has been 
e x p l o i t e d  n e a r l y  b e y o n d  recovery. F o r  the most part the w e a l t h  
has left Alaska. The c a n n e r i e s  are owned, still today, a lmost 
all by o u t s i d e  interests. The w e a l t h  from exploiti ng that r e s o u r c e  
has b e e n  of littl e b e n e fit to Alaskans.

The s t o r y  line is a l m o s t  the same in each industry. The 
p e r m a n e n t  fund can alter that line. It can allow A l a s k a  the a b i l i t y  
to e x e r c i s e  a greater d e g r e e  of c o ntrol that ever b e f ore ove r its 
e c o n o m i c  and financial destiny.

J h r o u g h  no acts of our own, we are heir to the b e n e f i t s  of 
this »«reefcoccuring treasure. It is d o u btful that a n o t h e r  P r udho e 
Bay w i l l  come Alask a ' s  way. It is the o b l i g a t i o n  and d u t y  of the 
m e m b e r s  of this L e g i s l a t u r e  to offer all A l a s k a n s  the o p p o r t u n i t y  
to d e c i d e  - since this time they have a chanc e - w h a t  they think 
the p o l i c y  of the State o ught to be with regard to the p r e s e r v a t i o n  
of our oil wealth.

I urge y o u  pass H J R  39 out of C o m m i t t e e  and give it early 
a t t e n t i o n  on the floor.



A S S U M P T I O N S

N A T I V E  C L AIMS 
(millions)

FY76 - $ 6.4 FY77 - $ 5.9 FY78 - $ 71.6
FY79 - $90.8 FY80 - $124.6 F Y 8 1  - $140.9
FY82 - $59.8

This is t h e  p a y m e n t  s c h e d u l e  w h i c h  is i n c l u d e d  in State E x p e n d i t u r e s .

P R O P E R T Y  TAX 
(millions)

FY76 - $16.3 + $ 7 0 . 1  = $86.4 FY77 - $70.1 + $58.1 = $128.2
FY78 - $128.2 + $23.9 = $ 1 5 2 . 1  FY79 - $152.1 + $2.3 = $ 1 54.4
FY 1980 = $ 154.4 F Y  1981 = $154.4 F Y  1982 = $148.2

The P e t r o l e u m  i n d u s t r y  p r o p e r t y  is d e p r e c i a t e d  at 4% per y e a r  f r o m  F Y 8 1  on.

The a f o r e m e n t i o n e d  a s s u m e s  a m o v e  up in the e f f e c t i v e  p a y m e n t  d a t e  f r o m  Sept 
to June. T h i s  is w h y  the a d d i t i o n a l  (+) r e v e n u e s  a ppear f r o m  FY76 to FY79.

BONUS SALES

N o  A n t i c i p a t e d  Bonus Sale R e c e i p t s  I n c l u d e d

R E S E R V E  T A X  C R E D I T  
(millions)

The P e r m a n e n t  Fur.d is c a l c u l a t e d  on t h e  t o t a l  r e s e r v e  tax b e f o r e  the c o m­
pan i e s  r e c e i v e  cred its. This is in c o n f o r m i t y  w i t h  the i n t e n t  of the bill.

R e c e i p t s  $220 in FY76 $269 in FY77 for a t o t a l  o f  $489

Pa y b a c k s  $109.2 in FY78 $142 in FY79 $198.4 FY80
$ 39.4 in FY81

I N T E R E S T  RATES

The P e r m a n e n t  F u n d  e arns 6% on the p r e v i o u s  y e a r ' s  b a l a n c e  w h i c h  is d e­
po s i t e d  in t h e  G e n e r a l  Fund.

The G e n e r a l  F u n d  earns  6% on the p r e v i o u s  y e a r ' s  b a lance w h i c h  is d e p o s i t e d  
into t h e  G e n e r a l  Fund.



'ISCAL
Y E A R

T O T A L
U N R E S T R I C T E D
GEi :r a l  f u n d

R E V E N U E
BEFORE

C O N T R I B U T I O N

T O T A L  
R E V E N U E  

S U B J E C T  TO 
P E R M A N E N T  

FUND 
C O N T R I B U T I O N

A N A L Y S I S  OF P E R M A N E N T  FUND 
(in m i l l i o n s  of

25% C O N T R I B U T I O N
TO P E R M A N E N T  

P E R M A N E N T  FUND FUND 
P E R  Y E A R  B A L A N C E

- A T  25% C O N T R I B U T I O N  R A T E  
c u r r e n t  dollar s)

T O T A L
U N R E S T R I C T E D  T O T A L  
G E N E R A L  F U N D  U N R E S T R I C T E D  

R E V E N U E  G E N E R A L  FUND 
A F T E R  E X P E N D I T U R E S  

C O N T R I B U T I O N  + A L A S K A  NLC

GE N E R A L  FUND 
SURPLUS  

(DEFICIT)

G E N E R A L
FUND

B A L A N C E

FY7 5 333,4 _ _ _ _ _ _ 333.4 490.0 (156.6) 379 . 3
FY76 650,0 68.6 17.2 17.2 632. 8 626,.4 6.4 385 .7
FY77 728.7 63.5 15.9 33.1 712.8 705.9 6.9 392 .6
FY78 986.4 688 .7 172.2 2G5. 3 814.2 871.6 (57.4) 335 .2
FY79 1181.5 874. 3 218.6 423.9 962.9 990. 8 (27.9) 307 . 3
FY8 0 1493.0 1198.9 299 .8 72 3.7 1193.2 1124.6 68.6 375 .9
FY81 1871.3 1374.9 343.7 1067.4 1527.6 1240.9 286. 7 662 . 6
FY82 2111.7 1526.4 381. 6 1449.0 1 730.1 1259.8 470. 3 1132.9
FY83 2403.8 1757.1 439. 3 1888 . 3 1964.5 1300.0 664. 5 1797.4
FY84 2651.7 1931.0 482.8 2371.1 2168.9 1400.0 768.9 2566.3
FY8 5 2819.8 2018.5 504.6 2875.7 2315.2 1500.0 815.2 3381.5



T H E  L E G I S L A T U R E  O P  T H E  S T A T E  O P  A L A S K A  

F I S C A L  N O T E

S e c o n d  S e s s i o n  - N i n t h  L e g i s l a t u r e

/ 3 J ~  A *  3  ?I . R E Q U E S T
Sjj&jatxjfKx)'. J o i n t  R e s o l u t i o n  -  P e n n a n e n t  Fund
T i t l e :

R e q u e s t e d  b y :_ _ CnvCEJQQr_ 
R e t u r n  D a t e  R e q u e s t e d :  

A g e n c y  . Revenue________

D a t e : J a n u a r y  1 2 . 1 9 7 6

P r o g r a m : _£taLe-.InvestiDcnt Advisory

C o m m itte e

I I . . F I S C A L  D E T A I L
B u d g e t  R e q u e s t  U n i t ( s )  A f f e c t e d :_

A. E X P E N D I T U R E S :  ( T h o u s a n d s  o f  d o l l a r s )

. O B J E C T F Y  76 F Y  77 F Y  70 F Y  7 9 F Y  80 F Y  81
1 0 0  P E R S O N A L  S E R V I C E S
2 0 0  T R A V E L
3 0 0  C O N T R A C T U A L JJ?iL.d00
A 00 C O M M O D I T I E S
5 0 0  E Q U I P M E N T
6 0 0  L A U D  u S T R U C T U R E S
7 0 0  G R A N T S ,  C L A I M S ,  ETC.

T O T A L
150,000

B. F U N D I N G : ( T h o u s a n d s  o f  d o l l a r s )

G E N E R A L  F U N D 150.000
1
|

F E D E R A L  F U N D S 1

O T H E R t

C. P O S I T I O N S :  

P E R M A N E N T / T E M P O R A R Y / / / ! / 1 / /

M A N  M O N T H S  ( P . / T . ) / / / / T /

III. A N A L Y S I S  (Se e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n s ,  S e c t i o n  III )

This fiscal note displays the reasonable minimum in resc.'.'ch expenses to draft 
bills for introduction in the 1977 legislative session to uplcment the permanent 

fund. It does not describe the longer term revenue impact of such a fund.

IV. A T T A C H M E N T S

V  P

V. D A T E :  Jnnuarv 12. 1976 P R E P A R E D  D Y : (Lawrence C.. Rppenbach_____________

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  

cc: B u d g e t  a nd M a n a g e m e n t
P r i m e  S p o n s o r  ( F i r s t  L e g i s l a t o r  N a m e d )

H/S 50



MEMO TO: T erry Gardine r

FROM: Rick Svobodny

RE: SS H J R  39 Perma n e n t  Fund

M a r c h  16, 1976

After the C o m m i t t e e  m e e t i n g  of I arch 15 I d i s c u s s e d  the 
question of b r o a d e n i n g  the language concerning taxation 
of mineral prod ucts45 and severance with  A v  Gross. A v  
suggested I contact John Messenger, the attorney in the 
D epartment of L a w  w h o  deals w i t h  tax matters. On March 
16, M e s s e n g e r  and I discussed the committee's desire to 
b r o a d e n  the language of sec. 15 while at the same time 
r estricting the income to the fund to proceeds of 
m i neral p r o d u c t i o n  or severance. M e s s e nger and I 
suggest that on page 1, line 24 the w o r d  "all'' be added 
after the w o r d  " a n d " . The addition of this word makes 
the language m o r e  e x p licit but is not overly broad. We 
discus sed other language but given the p rop ensity for 
the Supreme C o u r t  to liberally construe the Co nsti t u t i o n  
we felt that any other language will be overly broad.

The propose d a m e n d m e n t  should be coupled wi th a Chairman' 
Report to read as follows:



B Y  T H E  R U L E S  C O M M I T T E E  BY  

I N  T H E  H O U S E  R E Q U E S T  O F  T H E  G O V E R N O R

S P O N S O R  S U B S T I T U T E  F O R  H O U S E  J O I N T  R E S O L U T I O N  N O. 39

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  a n  a m e n d m e n t  t o  t he

A l a s k a  C o n s t i t u t i o n ,  e s t a b l i s h i n g ^ /

fr/a itA
a ^ p e r m a n e n t  f u n d  f o r  c e r t a i n  p r o ­

c e e d s  d e r i v e d  f r o m  n o n - r e n e w a b l e  

r e s o u r c e s .

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A r t i c l e  IX, S e c t i o n  7, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  

is a m e n d e d  to r e a d :

S E C T I O N  7. D E D I C A T E D  F U N D S .  T h e  p r o c e e d s  o f  a n y  s t a t e  t a x  or  

l i c e n s e  s h a l l  n o t  be d e d i c a t e d  t o  a n y  s p e c i a l  p u r p o s e ,  e x c e p t  a s  p r o­

v i d e d  in s e c t i o n  l‘j a n d  e x c e p t  w h e n  r e q u i r e d  by t h e  f e d e r a l  g o v e r n m e n t  

f o r  s t a t e  p a r t i c i p a t i o n  i n  f e d e r a l  p r o g r a m s . T h i s  p r o v i s i o n  s h a l l  n o t  

p r o h i b i t  t h e  c o n t i n u a n c e  o f  a n y  d e d i c a t i o n  f o r  s p e c i a l  p u r p o s e s  e x i s t ­

i n g  u p o n  t h e  d a t e  o f  r a t i f i c a t i o n  o f  t h i s  c o n s t i t u t i o n  by t h e  p e o p l e  

o f  A l a s k a .

* S e c .  2. A r t i c l e  IX, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  is  a m e n d e d  

b y  a d d i n g  a n e w  s e c t i o n  to  r e a d :

S E C T I O N  1 5 . 7  P E R M A N E N T  F U N D .  JPgfi p e r  c e n t  o f  a l l  m i n e r a l  l e a s e

r e n t a l s ,  r o y a l t i e s ,  r o y a l t y  s a l e  p r o c e e d s , / i r e v e n u e  s h a r i n g  p a y m e n t s ,

b o n u s e s ,  a n d y y n i n e r a l  p r o d u c t i o n  t a x e s  r e c e i v e d  b y  t h e  s t a t e  s h a l l  be

p l a c p d  i n  a  p e r m a n e n t  f u n d ,  t h e  p r i n c i p a l  o f  w h i c h  s h a l l  b e  u s e d  o n l y  
/ K/l im * «/v ttr> A I**' ■

f o r  I n c o m e  inve s t m e n t s # .  T h e  l e g i s l a t u r e  m a y  a p p r o p r i a t e  a d d i t i o n a l

a m o u n t s  to  t h e  p e r m a n e n t  f u n d  w h i c h  s h a l l  b e c o m e  a p a r t  o f  t h e  p r i n c i p a l

o f  t h e  f u n d .  A l l  i n c o m e  f r o m  t h e  p e r m a n e n t  f u n d  s h a l l  be  d e p o s i t e d  in 

t h e  g e n e r a l  f u n c ^ *  ̂ ^  P

I n t r o d u c e d :  1 / 1 5 / 7 6
R e f e r r e d :  F i n a n c e  a n d
J u d i c i a r y
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* S e c .  3. T h e  a m e n d m e n t s  p r o p o s e d  b y  t h i s  r e s o l u t i o n  s h a l l  b e  p l a c e d

b e f o r e  t h e  v o t e r s  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y  w i t h  a r t .

till, sec. 1, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  a n d  t h e  e l e c t i o n  l a w s  o f

the s t a t e .

>  X  S ...

S S H . J R  3 9 - 2 -



POUCH Y • SIAIE CAPiTO 
JUNEAU. ALASKA 95301

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  15, 1976

SUBJECT: S S H J R  39 and ame ndments p r o p o s e d  by the House
F i n a n c e  Committee

TO: _ R e p r e s e n t a t i v e  Gardiner, Cha irman
H o u s e  J u d i c i a r y  Committee

FROM: R a n d o l p h  Berry
R e v i s o r  of Statutes

I have e x a m i n e d  the a m e n d m e n t s  p r o posed by the H o u s e  Finan ce 
C o m m ittee  to S S H J R  39 a n d  do not find any p r o b l e m s  or internal 
i n c o n s i s t e n c i e s  c r e a t e d  by those amendments. I would, however, 
r e c o m m e n d  that for g r a m m a t i c a l  clarity and to c o n f o r m  to the 
c r o s s - c i t a t i o n  f o r m  used elsewhere in the c o n stitu tion, the 
a m e n d m e n t  to the c o n s t i t u t i o n  made by sec. 1 of the resolution 
be w o r d e d  in the f o l l o w i n g  manner:

S E C T I O N  7. D E D I C A T E D  FUNDS. The p r o c e e d s  of any 
state tax or license shall not be d e d i c a t e d  to any special 
purpose, except as p r o vided  in section 15 of this arti cle 
or w h e n  r e q u i r e d  by the federal govern ment for state p a r t i c i­
pat i o n  i n  f e de ral programs. This p r o v i s i o n  shall not 
p r o h i b i t  the c o n t i n u a n c e  of any d e d i c a t i o n  for special 
p u r p o s e s  e x i s t i n g  u p o n  the date of r a t i f i c a t i o n  of this 
c o n s t i t u t i o n  by the people of Alaska.

R B / s m



Permanent fund:
By CLARK GRUENING

The Fourth of July caine three days early to Alaska in 1958. 
Alaskans paraded in the streets, exploded fireworks, and 
generally showed the ir pleasure over President Eisenhower’s 
signature of the Alaska Statehood Act. Passage of the Act 
culminated nearly a century of struggle by Alaskans for political 
self-determination enjoyed by the rest of the Union,

The future of the new state could not have looked brighter. Two 
factors weighed in the state’s favor -  a scarcity of population 
and an abundance of natural resources. Even though lack of 
population was not universally seen as an asset, it hasallowed the 
state to apply a libera l percapitadoseof money tosocial ills.

TODAY, THE O RIGINAL optimism is tempered by a growing 
recognition that statehood was an important, but not final victory 
in a larger struggle. The continuing struggle is both political and 
economic.

On the po litica l front, Alaska has much to lose if, true to 
historical patterns, federal decisions to lease the Gulf of Alaska 
for offshore oil development and to classify large acre -ges of 17 
d-2 lands are made w ith indifference tostate needs ano rights.

On the economic front, it was hoped statehood would provide 
relief from the po litica l impotence that seemed to allow financial 
subjugation of the T errito ry  by outside interests. It is sig­
nificant that when Alaskans overwhelmingly approved their 
State Constitution on April 24,1956, the ordinance to abolish fish 
traps placed on the same ballot also passed by a wide margin.

ALTHOUGH THE FISH TRAP issue was often debated in ter- 
msof conservation and fa ir competition, the reality wasthat fish 
traps, being owned and operated by absentee-owned cannery 
interests, were a symbol of the worse kind of economic 
exploitation. Yet, today, as fish traps fade from memory, the 
processing and m arketing segment of Alaska's fishing industry 
is still lurgely owned by absentee interests.

As oil exploitation finances an increasing portion of the state’s 
operating budget, Alaskans with an eye to the future are won­
dering w ith some apprehension what happens when the oil runs 
out. Oil and gas production w ill fund some 29 per cent of the 
operating budget now under consideration for Fiscal Year 1977, 
By 1982, oil revenues (projected tt current tax rates) w ill supply 
at least 80 percent of all availab.estate revenues.

Of course, other non-renewuble resource revenues w ill be 
found, but like the Prudhoe Bay oil. these too w ill dwindle as the 
resource Is extracted. Prudhoe Bay revenues w ill begin to wane 
around 1985andifthepresenttrendofoilconsumption continues, 
use of oil as an energy source, as well as a revenue source, w ill 
become history w ith in one generation of Alaskans.

HOW MUCH OF THIS OIL wealth w ill benefit future 
generations of Aluskans? The answer is precious little , unless 
some of today’s m ineral wealth is set aside in a permanent fund, 
the principle of which is Invested and reinvested in the Alaska 
economy.

The concept of n permanent fund was debuted right after the 
state fell heir to the 8900 million Prudhoe Buy bonus lease sale 
monies. But at that tim e there were, as there are now, many 
tmmediute needs ccii*ng for immediate relief. The temptation of

new independence
ASKA FORUM

(Today's A laska  Forum 
writer Is C lark Gruenlng, a 
Democratic state represen­
ta t iv e  frp m  A nch o ra ge  
District 7.)

being able to meet present needs without raising taxes was too 
much and the permanent fund Idea was shelved.

It would be un fa ir to say that the total expenditure of the $900 
million between 1970 and 1976 w ill provide little  future benefit for. 
Alaska. The lion ’s share of the bonus money was dedicated to 
education which, is an investment in people (whocertainlyshould 
be considered a renewable resource). Indeed, people have 
proven to be a much more renewable resource than fish, to 
whose propagation the state has also devoted a large segment of 
the Prudhoe bonuses.

IN GENERAL, HOWEVER, the bonus money has helped to 
promote a governmental boom which is responsible for the 
present flu rry  of economic activity as the construction of the 
pipeline.

Toduy.oneout of every three Alaskans isemployedby federal, 
state, or local government. The number of permanent full-time 
state employes has blossomed from 5,790 in 1969 to over 12,000 in 
fiscal year 1976. Nearly one-half of the state's general funds is 
allocated to salaries and benefits for state employes.

The permanent fund, by reducing the amount of money 
available for use in the state's operating budget, would lim it the 
operation of Parkinson's Law. Nevertheless, the muinpurposeof 
the fund would be to accumulate a meaningful capital pool for 
investment w ith in  the state. Investment by the fund would help 
smooth out the boom and bust cyclesandreduceoutside financial 
domination.

Lust session, the legislature passed House Bill 324 which 
provided for the placing of 50 percent of the state’s mineral lease 
bonuses into a perpetual t r us t " . . .  for the benefit of both present 
and future generations of Alaskans," The governor, although 
voicing support for the concept, vetoed the b ill, ostensibly on 
technical grounds.

THIS SESSION, TH E GOVERNOR has introduced Sponsor 
Substitute fo r House Joint Resolution 39; a proposal for a con­
stitutional amendment tr  establish a permanent fund of at least 
10 per cent of a ll m ineral lease rentals, royalties, bonuses, as well 
as mineral production taxes, the principal of which may only be 
used for income producing investments. Commissioner of 
Revenue Sterling Gallagher, in a hearing before the House 
Finance Committee on HJR 39, testified that the 10 per cent is 
intended as a floor.

The establishment o f a permanent fund of revenue from the 
production of the state ’s mineral wealth is a task this legislature 
and the adm in istra tion should not postpone. Passage of HJR 39 
w ill require two-thirds concurrence of each house. I f  the 
resolution passes, the permanent fund w ill be before the voters in 
the upcoming general election in November of thisyear. •

After a thorough study of possible alternative investment 
strategies, a more detailed design of the investment programs 
can be incorporated in a b ill to be considered either this session 
or by the next Legislature. In either event, the purpose of the 
Tund would be to provide a capital pool fo r investments which 
will maximize the benefits of our renewable res turces and help 
promote a viable Alaskan economy.

A RECURRENT BUT SHALLOW criticism  of the permanent 
fund concept is that it would be arrogant for one legislature to tell 
future legislatures how to spend the state’s money. I f  by chance 
too much of the state's revenues is earmarked for specific pur­
poses, future legislatures w ill be unable to respond effectively to 
changing p rio rities and problems.

However, the real problem facing the state Is just the opposite 
extreme too much is being spent to meet supposed immediate 
needs by auctioning o ff non-renewable resources which in some 
part righ tfu lly  belong to future generations.

The supreme arrogance is the supposition that any one 
administration or legislature has all the answers. The annual 
allocation of 100 per cent of current non-renewable resource 
revenues to what are then perceived as priorities hardly gives 
future governments much to work with. A permanent fund should 
and can be structured to as to be flexible enough to meet future 
needs, On the other hand, given the present level of per capita 
government spending in Alaska, a modest 25 per cent set aside of 
revenues from  one lim e only mineral development w ill not 
hamstring necessary government operations.

THE CANADIAN PROVINCE of Alberta, with current annual 
governm ent expend itu res nearly equal to Alaska, has 
established the "A lbe rta  Heritage Savings Trust Fund" funded 
from 30per cent of all non-renewable resource revenues,

The preface to the Alberta act states that " , , .  it would be 
improvident to spend all non-renewable resource revenues as 
they are received . .  . " a n d " , . .It  is appropriate that a substan­
tial portion of those revenues be set aside and invested for the 
benefit of the people of Alberta in future years."

The kind of foresight A lb u ta  has shown is needed in Alaska. 
Given Alaska's need for a greater degree of financial indepen­
dence, the establishment of a permanent fund makes good sense 
in the continuing battle fo r statehood.

1:| * J
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-
J a n  V a n  Dort 
Faulkner, Banfield, Doogan,

Gross & Holmes 
Suite 201
311 Franklin Street 
Juneau, A l a s k a  99801

Dear Mr. Van Dort:

T h a n k  you for your comments r e g a r d i n g  the anti-trust bill 
We will p r o bably be w o r k i n g  on H B  k2 some time next week. 
We will cert ainly n o t i f y  y o u  of the meetings.

I would be Interested in o b t a i n i n g  a copy of a report 
me n t i o n e d  in Mr. Ba nfield's l etter of M a r c h  12, 1971, 
"Insuran ce Underw r i t i n g  Under Antitr ust" py Mr. E d w i n  M. 
Zimmerman.

Sincerely,

T erry Gardiner 
R e p r esentative
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J a n u a r y  24, 1975

T h e  H o n o r a b l e  T e r r y  G a r d i n e r  

Chairman, H o u s e  J u d i c i a r y  C o m m i t t e e  

P o u c h  V, S t a t e  Capitol 

Juneau, A l a s k a  99801

Re: H o u s e  Bill No. 42

Dear Mr. Chairman:

A s  a r e p r e s e n t a t i v e  of the A m e r i c a n  M u t u a l  I n s u rance 

Alliance, I a m  int erested in H o u s e  Bill No. 42, w h i c h  w o u l d  

provide an a n t i - t r u s t  lav. for the State of Alaska. H o u s e

Bill No. 42 appears to b e  identical to Senate Bill No. 5

w h i c h  w a s  identical to H o u s e  Bill 142 w h i c h  was i n t r o d u c e d  

in the p r e v i o u s  legislature. None of these b i l l s  c o n t a i n e d  

an e x e m p t i o n  for the insurance industry w h e n  it w a s  introduced. 

I a m  e n c l o s i n g  a c o p y  of a letter w h i c h  Mr. B a n f i e l d  w r o t e  

to Mr. J a lmar K e r t t u l a  on M a r c h  12, 1971 w h e n  he w a s  the C h a i r­

ma n  of the H ouse C o m m e r c e  Committee. This l etter d e s c r i b e s  

the impact of an e a r l i e r  b i l l  on the insurance i n d u s t r y  and 

e x p l a i n s  w h y  the ind ustry should b e  exempt from the b i l l ' s  

p r o v i s i o n s .

T h e  H o u s e  C o m m e r c e  C o m m i t t e e  w h i c h  c o n s i d e r e d  t h e  b i l l  
r e c o g n i z e d  the p r o b l e m s  that the b i l l  created for the in­

surance  industry and t h e r e f o r e  p r e p a r e d  a s u b s t i t u t e  b i l l  

/hich c o n t a i n e d  the foll owing exemption:

P e rso ns e n g a g e d  in the b u s i n e s s  of in­

surance, to the e xtent  they are r e g u l a t e d

u nder AS 21, are exempt from the p r o v i s i o n s  

of this chapter.

I w o u l d  a p p r e c i a t e  the o p p o r t u n i t y  to d i s c u s s  this 

subject  w i t h  your c o m m i t t e e  w h e n  the bil l comes up for
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consid e r a t i o n .  Please let m e  k n o w  w h e n  w o r k  sessions or 

c o m m i t t e e  h e a ri ngs w i l l  b e  hel d cn H o u s e  Bill No. 42.

V e r y  t r u l y  yours, 

F A U L K N E R  BANFIELD, D O O G A N  & HO LMES

/ /siS . /
By

J V D / a w
i Jan V a n  Dort
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The H o n o r a b l e  J a l m a r  M. K e r t t u l a  
Chairman, C o m m e r c e  C o m m ittee 
H o u s e  of R e p r e s e n t a t i v e s
Juneau, A l a s k a  99801

. . .  . . . . .  . . . . . . . .

D e a r  Mr. Chairman:

Re: H.B. No. 164, A n t i - T r u s t  Bill

I p r e v i o u s l y  w r o t e  to y o u  on F e b ruary 23, as a r e p r e s e n t a­
tive of A m e r i c a n  M u t u a l  I n s u ranc e Alliance, s t at ing I w o u l d  
investigate the i m pact w h i c h  H.B. No. 164 w o u l d  h a v e  on the 
insurance i n d u s t r y  in A l a s k a  and r e p o r t  to you.

C o n g r e s s  has the right to r e g u l a t e  the in surance i n d u s t r y  b y  
ree on of the fact that it is engage d in i nters t a t e  commerce.
In 1945, it p a s s e d  the M c C a r r a n - F e r g u n o n  A c t  (15 U S C A  1 0 1 1 , et 
seq), w h i c h  p r o v i d e s  that the b u s i n e s s  of f n s u r a n c e  shall b e  
subject  to the laws of the several states w h i c h  r e l a t e  to the 
r e g u l a t i o n  and t a x a t i o n  of the industry. It also p r o v i d e d  that 
the S h e r m a n  A n t i - T r u s t  Act, the C l a y t o n  Act, the F e d e r a l  T r a d e  
C o m m i s s i o n  A c t  and the R o b i n s o n - P a t m a n  ArtL-Discrimination A c t  
w o u l d  not apply  to the b u s iness  of insuranc e until June 30, 
.1948, and after that date said Acts shall bo a p p l i c a b l e  to the 
b u s i ness of i n s u rance "to the e xtent that such b u s i n e s s  is not 
re g u lated by state law." Therefore, the states h a v e  the right 
to reg ulate m o n o p o l i e s  and c o m binatio ns in r e s t r a i n t  of t rade 
in the i n s u r a n c e  industry. M a n y  states h a v e  a n t i - t r u s t  s t a­
tutes such as p r o po sed b y  H.B. 164, but N e w  York is the only 
state w h i c h  did not exempt the insurance industry. However, 
w h e n  N e w  Y o r k  did enact such a law on January l f 1970, it 
s p e c i f i c a l l y  e x e mpted the setting of rates t h rough rating 
bureaus. The r eason various states other than N e w  Y o r k  h a v e  
not attempt ed such regula t i o n  is that the I n s u r a n c e  D e p a r t m e n t s  
h a v e  c o m p l e t e  control over discrimination, unfair t r a d e  p r a c­
tices, etc., under the I n s u rance Code. The I n s u r a n c e  D e p a r t­
ments, therefore, have c o n trol insofa r as thc_ care to e x e r c i s e  
it, but t h e y  r e c o gnize that rating b u r e a u s  are an a b s o l u t e  
necessity. There are other p r a c t i c e s  in the i n d u s t r y  w hi ch 
might be said to be c o m binations  in restr aint of trade, such 
as formu l a t i n g  and adhering to standard i n s u r a n c e  policies, 
the c o ntent of w h i c h  are, in turn, u nder the c o n t r o l  of the 
State C o m m i ssioners.  The State C o m m i e s i o n e r s  h a v e  t h e i r  o w n
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a s s o c i a t i o n  to w h i c h  the industry goes for g u i d a n c e  w i t h  
the r e s u l t  that the standard fire insurance p o l i c y  is 
used e v e r y w h e r e  and any d e v i a t i o n s  f r o m  it can be used 
only w i t h  the a p p r o v a l  of the S tate D i r e c t o r  of Insurance.
Y o u  c a n  u n d e r s t a n d  w h a t  a chaotic s i t u a t i o n  w o u l d  be 
created, e s p e c i a l l y  for the consumers, if y o u  h a d  200 
d i f f e r e n t  types of i n s u rance p o l icies in A l a s k a  a n d  h o w  
d i f f i c u l t  it w o u l d  b e  for the D i r e c t o r  to r e g u l a t e  the 
industry.

The r e a s o n  the c o m p a n i e s  use r ati ng b u r e a u s  to r e c o m m e n d  
h o w  m u c h  they s ho uld charge and the State C o m m i s s i o n e r s  
use the same b u r e a u s  to a s c e r t a i n  w h a t  they s h o u l d  a l l o w  
t o  be charged, is b e c a u s e  the .loss e x p e r i e n c e  of all the 
c o m p a n i e s  in an a r e a  e s p e c i a l l y  under  standar d policies,

‘ is m o r e  r e l i a b l e  for rate m a k i n g  t h a n  in divi d u a l  loss • ' vjV;?kiT' 
experience. Therefore, our D i r e c t o r  is a s u b s c r i b e r  to 
and pays to s u pport  the vari ous b u r e a u s  w h i c h  s p e c i a l i z e  
in r a t e  m ak ing for p a r t i c u l a r  purposes. These m u s t  be 
continued, but H.B. N o . 164 w o u l d  p r o h i b i t  such use of, 
r a t i n g  bureaus.

F r o m  the foregoing, I think it is evident that  the 
i n d u s t r y  should be e xempt  from H.B. No. 164 since it is 
c o m p l e t e l y  r e g u lated in the same r e s p e c t s  by the I n s u r a n c e  
Code. If the stat e should decid e to do like' N e w  Y o r k  and 
p r o h i b i t  m o n o p o l i e s  and regulate the i n s u ran ce industry 
under a bill of this type, then it is n e c e s s a r y  to w o r k  
o u t  some specifi c ex empt i o n s  such as has b e e n  done in 
N e w  York. W h e r e a s  N e w  Y o r k  is the state in w h i c h  m o s t  
of the b i g  companies are i n corporated  and it is t he 
i n s u r a n c e  c e n t e r  of the W e s t e r n  Hemisphe re, A l a s k a  i3 
at the opposite end of the s p e c t r u m  and is in no p o s i­
tio n  to c o m p e t e n t l y  regula te the in surance i n d u s t r y  
e x c e p t  t h r o u g h  its D i r e c t o r  of Insurance. Therefore, 
unless the indu stry is exempt fro m the p r o v i s i o n s  of: 
this bill there is a need for s p e c i f i c  a m e n d m e n t s  w h i c h  
can b e  p a t t e r n e d  a fter the r e c e n t  N e w  Y o r k  law. I am 
f u r n i s h i n g  to y o u r  staff and p a r t i c u l a r l y  Mr. Rhode, a 
co p y  of a report m a d e  b y  Mr. E d w i n  M. Zimmerman, of 
Washin gton, D.C., w h o  talked on "Insurance  U n d e r w r i t i n g  
U n d e r  A ntitrust" at a m e e t i n g  of the 1970 M u t u a l  Insur-
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a n c e  T e c h n i c a l  C o n f e r e n c e  a t  P hiladelphia, last November. 
It w i l l  g i v e  h i m  some idea of the c o m p l e x i t y  of the 

r s u b j e c t  of t rying to r e g u l a t e  i n s u r a n c e  c o m p a n i e s  under 
limited e xemptions such as are c o n t a i n e d  in the N o w  York. 
Act.

Yours v e r y  truly,

• d \ . c

tl. C. B a n f R s l u

c.c. Mr. C h a r l e s  A. Brow n 
Mr. K e n n e t h  II. Nails
Mr. F. 0. S a o t a u g h  ' [
Mr. W. W. Frits 

N C B  tic
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T h e  n c n c r o b l e  F i l e  I'radner 
S p e a k e r  of the h o u s e  • /
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n eau, A l a s k a  991:11

B e a r  H r. S p e a k e r  .•

P u r s u a n t  to the U n i f o r m  P ules of the L e g i s l a t u r e  f I nr-i 
t r a u s r d t t i n e  a b i l l  to p r o h i b i t  m o n o p o l i e s  a n d  c o m b i n a t i o n s  
in r e s t r a i n t  cf t r a d e .

M o r  t h a n  f o r t y  s t a t e s  have, a l r e a d y  e n a c t e d  anti trust 
log is.la tier:. C o n s e q u e n t l y , w e  h a v e  h a d  t h e  b e n e f i t  of 
r e v i e w i n g  a l a r g o  a n d  d i v e r s e  b o d y  of s t a t e  a n t i t r u s t  
lav; i n  p r e p a r i n g  t h i s  bill. I n  a d d i tion, a n t i t r u s t  b i l l s  
have b o o n  i n t r o d u c e d  in the*. A l a s k a  L o g i c Iatu.ru rw.julurly 
f o r  s e v e r a l  year:;. T h e  a t t a c h e d  b i l l  rcc.sa.nr; m a n y  of the 
p r o v i n i o n o  o f  t h e s e  e a r l i e r  b i l l s  b u t  a l s o  a t t e m p t s  t o  
i m p r o v e  u p o n  t h o s e  p r o v i s i o n s  w h i c h  w e r e  w e a k  o r  d e f i c i e n t ,  
auti adds p r o v i s i o n s  w h i c h  arc l a c k i n g  in e a r l i e r  bills,

T he s u b s t a n t i v e  p r o v i s i o n s  of this b i l l  f o l l o w  c l o s e l y  the 
l a n g u a g e  of the c o r r e s p o n d i n g  f e d e r a l  law. T h e  a d v a n t a g e  
to usi ng l a n g u a g e  c l o s e l y  p a r a l l e l i n g  t h e  f e d e r a l  anti**" 
t r u s t  lavs is that a  largo b o d y  o f  c a s e  l a w  i n t e r p r e t i n g  
t h i s  l a n g u a g e  is a l r e a d y  in e x i s t e n c e .

S E C T I O N - B Y - E E C r c C M  A N A L Y S I S

S e c t i o n  10 p r o h i b i t s  c o m b i n a t i o n s  ar.d c o n s p i r a c i e s  in 
r e s t r a i n t  of trade. For e x a m p l e , this p r o h i b i t s  p r i c e  
f ixin g a g r e e m e n t s , a g r e e m e n t s  b e t w e e n  c o m p e t i t o r s  to 
a l l o c a t e  M a r k e t s ,  e x c l u s i v e  d e a l i n g  c o n t r a c t s ,  t y i n g  
a r r a u g m e n t s , and g r o u p  b o y c otts, to n a m e  b u t  a few.

S e c t i o n  20 p r o h i b i t s  m o n o p o l i e s  an d a t t e m p t s  t o  m o n o p o l i z e .
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S e c t i o n  30 p r o h i b i t s  a g r e e m e n t s  a n d  c o n d i t i o n s  w h i c h  w o u l d  
h a v e  the e f f e c t  of liv'd tine a p u r c h a s e r  o r  lor. s u e  f r o m  u s i n g  
p r o d u c t s  of the s e l l e r  or l e s s o r’s c o n r o t i t o r . It:apples of 
tills niglxt i n c l u d e  or e l u s i v e  d e a l i n g  i ■•ranqnontK e n d  tyin g 
a r r angemen ts. This w i l l  a t  tinier, o v e r l a p  w i t h  s e c t i o n  10, 
b u t  it a l s o  c o v e r s  s i t u a t i o n s  w h i c h  w o u l d  n o t  b e  r e a c h e d  
by  s e c t i o n  10 (such as w h o r e  n o  a g r e e m e n t  e x i s t s ) .

S e c t i o n  4 0 n ^ p b i b i t s  unfair/C^mg^Ttition a n d  dfttoptr? 
p r a c t i c e / ,  T h i s  p r o v i s io r/ p r  ol>ibitjrsmany o f / t h e  acts' 
proscril/:d nbovX, b u t  a loo soise w h i c h N n i g h t / n o t  b o  covered; 
for cxaiijnlc. , prich^ discj/Jjr.ination a n d  b y  o n e
inuividuCivi firm.

S e c t i o n  50 n a K o s  u n l a w f u l  m e r g e r s  w h i c h  s u b s t a n t i a l l y  
lesson  c o m p e t i t i o n  o r  to id to c r e a t e  a n o n o p o l y .  It 
a p p l i e s  to a c o u i c i t i o n s  b y  p r i v a t e  i n d i v i d u a l s  as w e l l  as 
a c q u i s i t i o n s  by c o r p o r a t i o n s .  The c o u r t  is a u t h o r i s e d  to 
o r d e r  d i v e s t i t u r e  in such ea ses i f  t h a t  is n e c e s s a r y  to 
e l i m i n a t e  the i n j u r i o u s  effect.

S e c t i o n  CO p r o s c r i b e s  i n t e r l o c k i n g  d i r e c t o r a t e s  a n d  o t h e r  
arranqMonfcn of a s i m i l a r  nature, T h e  a t t o r n e y  g e n e r a l  is 
g i v e n  a u t h o r i t y  to b r i n g  a n  a c t i o n  to t e r m i n a t e  t h e  i n t e r­
lo c k i n g  relationship..

Section. 70 p r o v i d e s  the cur.tovary exempt.1 onr. f o r  l a b o r  
unions, a g r i c u l t u r a l  o r g a n i s a t i o n s , and c o m m e r c i a l  f i sher- 
iac--n. In addition, e x e m p t i o n s  are p r o v i d e d  f o r  b a n k  h o l d i n g  
c o m p a n i e s  o r g a n i s e d  u n d e r  7.S G S . 05.230 a n d  f o r  o r g a n i s a t i o n s  
e s t a b l i s h e d  u n d e r  the C o o p e r a t i v e  C o r p o r a t i o n  Act, A S  10.15.

S e c t i o n  .100 m a k e s  a n y  c o n t r a c t  or a g r e e m e n t  m a d e  in •
v i o l a t i o n  of this c h a p t e r  v o i d a b l e  b y  e i t h e r  p a r t y ,  b u t  
a l low s the c o u r t  the l a t i t u d e  to p r e v e n t  u n j u s t i f i e d  g a i n  
b y  a g u i l t y  party.

S e c t i o n  110 p r o v i d e s  t h a t  persons, s u f f e r i n g  i n j u r y  a s  a
r e s u l t  of a v i o l a t i o n  (including tie state, a  city, borough,
o r  o t h e r  g o v e r n m e n t  entity) m a y  u u c  f o r  t r e b l e  dnr.aoc-n, an 
injunction, or both.

S e c t i o n  120 m a k e s  i t  a m i s d e m e a n o r  p u n i s h a b l e  b v  a f i n e  
a n d  .imprisonment n o t  e x c e e d i n g  cue y e a r  to r e s t r a i n  trade 
(auction 10), m o n o p o l i z e  or a t t e m p t  to m o n o p o l i z e  (section 
20), o r  m a k e  a g r e e m e n t s  o r  c o n d i t i o n s  of s a l e  n o t  to deal 
w i t h  c o m p e t i t o r s  (ocation 30).
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S e c t i o n  1 30 a u t h o r i s e s  the a t t o r n e y  g e n e r a l  to b r i n g  an 
injunctive; action, o v e n  if the S t a t e  is n o t  a n  i n j u r e d  
p a r t y  (for v;hich cane; the a t t o r n e y  g e n e r a l  w o u l d  b e  
a u t h o r i s e d  to Kiaintain a n  i n j u n c t i v e  a c t i o n  u n d e r  s e c t i o n  
110). Thus, tiie a t t o r n e y  g e n e r a l  m i g h t  s e e k  a n  i n j u n c t i o n  
i n  c o m b i n a t i o n  w i t h  a n  a c t i o n  c h a r g i n g  a  c r i m i n a l  violat i o n .

S e cti on 140 s t a t e s  t h a t  a c t i o n s  u n d e r  t h i s  c h a p t e r  n u c t  b e  
b r o u g h t  i n  the s u p e r i o r  court.

S e c t i o n  150 a c k n o w l e d g e s  t h e  use of c o n s e n t  j u d g m e n t s  a n d  
e s t a b l i s h e s  r u l e s  f or entry' of sue)) j u d g m e n t s  .in court.
1't a l l o w s  any i n t e r e s t e d  p a r t y  to file o b j e c t i o n s  t o  the 
c o n s e n t  j u d g m e n t  o r  d e c r e e  duri ng a GO-cl ay p e r i o d  after  
w h i c h  it is f i l e d  a n d  p r o v i d e s  for « h e a r i n g  on the 
o b j e c t i o n s .

S e c t i o n  160 p e r m i t s  a final j u d g m e n t  i n  an a c t i o n  b r o u g h t  
by the S t a t e  to b o  u s e e  as p r i m  f a c i e  e v i d e n c e  in any 
s u b s e q u e n t  a c t i o n  b r o u g h t  b y  the State, o r  o t h e r  party.
2\ c o n s e n t  j u d g m e n t  o r  dee < •; r.tay n o t  b e  u s e d  in this 
fashion.

Suction 170 e s t a b l i s h e s  a. f o u r - y e a r  s t a t u t e  of l i m i t a t i o n  
wit); a t o l l i n g  of the s t a t u t e  c n c o  an a c t i o n  is c o m m e n c e d  
b y  the a t t o r n e y  g e n eral.

Se c t i o n  200 g i v e s  t h e  a t t o r n e y  g e n e r a l  the p o w e r  to cornel 
p r o d u c t i o n  of d o o u r c n t a  o r  t e s t i m o n y  c u r i n g  i n v e s t i g a t i o n  
for p o s s i b l e  a n t i t r u s t  v i o l a t i o n s  and p r i o r  to cormiiencouifcn t 
of any a c t i o n  in court.

S e c t i o n  210 e s t a b l i s h e s  s p e c i f i c  g u i d e l i n e s  for the c o n t e n t s  
of the d e m a n d  a n d  m e t h o d  of s e r v i n g  the d e m a n d  u p o n  a p e r s o n , 
w h e r e  the m a t e r i a l  d e m a n d e d  is d o c u m e n t a r y  evide n c e *  It 
provides t h a t  n o  d e m a n d  u tiy s e e k  m a t e r i a l  v/hich is p r i v i­
leged nor m y  it b e  u n r e a s o n a b l e .  S u b s e c t i o n  (e) forbids 
d i s c l o s u r e  of the d o c u m e n t a r y  e v i d e n c e  to a n y o n e  o t h e r  than 
a n  a u t h o r i s e d  s t a t e  e m p l o y e e  w i t h o u t  the p e r m i s s i o n  of 
the p e r s o n  w h o  p r o d u c e d  the m a t e rial. F inally, it is 
m a d e  a m i s d e m e a n o r  t o  d i s o b e y  or d e l i b e r a t e l y  t h w a r t  the 
demand? h o w e v e r ,  if t h e  d e m a n d  is i m p r o p e r , the p e r s o n  
on w h o m  .it ir. s e r v e d  is a u t h o r i z e d  to o b t a i n  a c o u r t  o r d e r  
p r o t e c t i n g  h i m  f r o m  c ompliance.
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Bet 'on 220 is s u b s t a n t i a l l y  i d e n t i c a l  to s e c t i o n  210, 
b u t  < rlo w i t h  t h e  proceuurefi for c o m p e l l i n g  t e s t i m o n y .
I t  p r o v i d e s  that w h e n  a w i t n e s s  d e c l i n e n  to g i v e  t e s t i m o n y  
o n  the g r o u n d s  of self-incrim.inat2.on, lie m a y  be g i v e n  
"transaction:;I immunity*' a n d  then coinpolleu to testify.

S e c t i o n  300 c o n t a i n s  d e f i n i t i o n s  for t h e  t e r m s  “a s s e t ,“
°documentary evidence,'1 and ‘'trade a n d  c o r r e v c e .
*D o c u m e n t a r y  evidence*’ is d e f i n e d  to c o v o j : all p o s s i b l e  
forms b u s i n e s s  r e c o r d s  .might to he,

sunyjvrc/»•*% MM* I .MW* *■

A r t i c l e  1 c o n t a i n s  t h e  s u b s t a n t i v e  p r o v i s i o n s .  It 
p r o h i b i t s  r e s t r a i n t s  o i: trade, m o n o p o l i e s  a n d  a t t e m p t s  tc 
m o n o p o l i s e ,  a g r e e m e n t s  n o t  to d e a l  vrith e*.. m o o t  i t e r s , unfair 
c o m p e t i t i o n  nisi h o c c p t i v o  p r a c t i c e s , m e r g e r s  w h i c h  s u b s t a n -  
tin 1.1 y l e s s e n  c o m p e t i t i o n  or tend to m o n o p o l y  o r  i n t e r­
locking directorate.***. I t  a l s o  e x e m p t a  cor t a i n  o r g a n i z a t i o n  
f r o m  coverage.

Articles 2 oi the biI3. c o n t a i n s  the provisions} o n  e n f o r c e -  
laent. A n y  p e r r o n  i n j u r e d  by a v i o l a t i o n  o f  thfc a c t  m a y  
b r i n g  a civil a c t i o n  ior t r e b l e  tlauagcn, or a n  a c t i o n  to 
e n j o i n  t h e  u n l a w f u l  practice, o r  o n  a c t i o n  for both. This 
r e m e d y  iu a v c i i a b l o  t o  the d t a t a , &. city, b o r ough, or 
o t h e r  g o v e r n m e n t  entity, a tv w e l l  as a i d  p r i v a t e  pc-racns.
In addition, a n y  c o n t r a c t  n u d e  in v i o l a t i o n  o£ the. a n t i­
tru s t  l a w  in v o i d a b l e  by e ither p arty.

V i o l a t i o n s  of the p r o v i s i o n s  p r o h i b i t i n g  c o m b i n a t i o n s  its 
r e s t r a i n t  of trade, m o n o p o l i e s  a n d  a t t e m p t s  to monopolize?, 
a n d  t r a n s a c t i o n s  a n d  ayreenontjj n o t  to u a o  or d e a l  in 
c o m m o d i t i e s  or s e r v i c e s  c o n s t i t u t e  a m i s d e m e a n o r  p u n i s h­
able  by a fine, i m p r i s o n m e n t  n o t  e x c e e d i n g  o n e  year, or 
both. It in d e s i r a b l e  that these v i o l a t i o n s  c o n s t i t u t e  
ft i.'iisaemc.anor s i n c e  t h a t  p e n a l t y  vi.ll nc» could; provj.ee a 
strong d e t e r r e n t  to those w h o  r.ighh othe.rvittc e n g e  - in 
such u n l a w f u l  a c t i v i t i e s . Fur the r m o r e ,  there in no 
q u e s t i o n  of u n f a i r l y  c r i m i n a l i s i n g  the l e g i t i m a t e  a c t i­
vit i e s  or b u s i n o u r m e n  since: these v i o l a t i o n s  a r e  c u r i o u s l y  
h a r m f u l  to tho p u b l i c  rov.l q u i t e  on a l l y  u n w o r n  too*,*. an ouch 
b y  the b u s i n e s s  c o m m u n i t y . O n  t h e  o t h e r  harm, v i o l a t i o n s  
of tl.cr.o p r o v i s i o n s  p r o h i b i t i n g  nr. f a i r  ccvtpctifci.o?; and 
d e c e p t i v e  practices , m e r g e r s  w h i c h  lesrt.n c o m p e t i t i o n ,  
and i n t e r l o c k i n g  o i r u c  tore ten, a r c  n o t  r.'-ndc c r i m i n a l  acts


