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F e b r u a r y  6, 19 76

m e m o r a n d u m

<1

TO: T h e  H o n o r a b l e  J a y  S. H a m m o n d
G o v e r n o r

• #
FROM: A v r u m  M. G r o s s

A t t o r n e y  G e neral

RE: A t t a c h e d  s u p p l e m e n t a l  a p p r o p r i a t i o n  to
D e p a r t m e n t  o 1' L a w

A t t a c h e d  Is a  s u p p l e m e n t a l  a p p r o p r i a t i o n  bi ll, r e­
qu e s t e d  b y  this d e p a r t m e n t  and a p p r o v e d  b y  the B u dget R e v i e w  
Commit tee, to p a y  m i s c e l l a n e o u s  court awards. A lso a t t a c h e d  Is 
Wil C o n d o n ' s  J a n u a r y  23 m e m o  to Kent Dawson, e x p l a i n i n g  the 
r e q u e s t  In m o r e  detail. H e r e  is a d r a f t  t r a n s m i t t a l  letter:

D R A F T

In a c c o r d a n c e  w i t h  AS 2 ^ . 3 0 . 060(b) and the U n i f o r m  R u l e s  o f  t h e  

A l a s k a  S t a t e  L e g islat ure, I a m  t r a n s m i t t i n g  a  bill m a k i n g  a  ,

s u p p l e m e n t a l  a p p r o p r i a t i o n  to the D e p a r t m e n t  of L a w  to p a y  

m i s c e l l a n e o u s  court awards. D e c i s i o n s  in five c ases h a v e  r e s u l t e d  

in state o b l i g a t i o n s  as follows:

U n i t e d  S tates v. A l a s k a $ 1 0 , 4 2 6 . 0 0

S t a v,e o f  A l a s k a  v. P a n k r a t z 5 , 8 7 2 . 6 7

Abrams, et al. v. State, et al. 5,082.00
P a r k  v. L o w e l l  T h o m a s 7 51.8 3

D o u g l a s  v. W i l l i a m s o n 1 , 0 0 0 . 0 0



T h e  H o n o r a b l e  J a y  S. H a m m o n d  F e b r u a r y  6, 1976
G o v e r n o r  -  2 ~

*• ■f ' ’

A n o t h e r  case, S t e v e n s  et al. v. M c G i n n i s  et a l , , h a s  b e e n  d e c i d e d
«

b y  t he A l a s k a  Supreme Court, but the final a w a r d  o f  c o s t s  h as not 

y e t  b e e n  made. W e  e s t i m a t e  that It w i l l  b e  $12,800.

Sincer ely,

J a y  S . Hamm ond 
G o v e r n o r



TO:

. FROM:

V. K e n t  D a w s o n  
D i r e c t o r
D i v i s i o n  o f  B u d g e t  

&  M a n a g e m e n t  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n

W i l s o n  L. Condon,
D e p u t y  A t t o r n e y /

DATE

SUBJECT:

J a n u a r y  2 3 ,  1 9 7 6

S u p p l e m e n t a l  
A p p r o p r i a t i o n  - 
L e g a l  F e e s  a n d  
C o u r t  C o s t s

T h e  f o l l o w i n g  j u d g m e n t  for costs a n d  a t t o r n e y ' s  
fees h a v e  b e e n  e n t e r e d  a g a i n s t  the State. T h e  D e p a r t m e n t  
o f  L a w  does n o t  h a v e  s u f f i c i e n t  funds to pay t h e s e  j u d g m e n t s  
a n d  t h e r e f o r e  w e  r e q u e s t  t h a t  s u p p l e m e n t a l  a p p r o p r i a t i o n s  
b e  s o u g h t  to c o v e r  t h e s e  amounts.

1.

2.
3.

4.

5.

U n i t e d  S t a t e s  v. A l a s k a  -•

S t a t e  o f  A l a s k a  v. P a n k r a t z  

A b r a m s , et al.- v. S t a t e , et a l '. 

P a r k  v. L o w e l l  T h o m a s

D o u g l a s v. W i l l i a m s o n

,.-$10 ,426.00 

5 , 8 7 2 . 6 7

5 , 0 8 2 . 0 0

7 5 1 . 8 3

1 , 0 0 0 . 0 0

1. I n  t h e  c a s e  o f  the U n i t e d  S tates v. A l a s k a , 
the d i s p u t e  c e n t e r e d  o n  o w n e r s h i p  of L o w e r  C o o k  Inlet.
T h e  f e d e r a l  g o v e r n m e n t  p r e v a i l e d  and h a s  b e e n  a w a r d e d
the costs set f o r t h  a b o v e  b y  the U n i t e d  States S u p r e m e  
Court.

2. I n  t h e  c a s e  o f  P a n k r a tz, the d i s p u t e  c e n t e r e d
on w h o  o w n e d  a g r a v e l  b a r  in the C h e n a  R i v e r  d i r e c t l y
c o n t i g u o u s  to a n  i s l a n d  o w n e d  b y  Pan kratz. T h e  S t a t e  
f i l e d  a l a w s u i t  to s u p p o r t  its c o n t e n t i o n  that the g r a v e l  
b a r  w a s  s t a t e - o w n e d .  P a n k r a t z  p r e v a i l e d  in the S u p r e m e  
C o u r t  a n d  h a s  b e e n  a w a r d e d  co sts a n d  a t t o r n e y ' s  fees.

3. I n  A b r a m s ,  the d i s p u t e  c o n c e r n e d  the c o n­
st i t u t i o n a l i t y  o f  ch. 145, S L A  1974 w h i c h  c o n c e r n e d  the
E a g l e  R i v e r - C h u g i a k  B o r o u g h .  A b r a m s  p r e v a i l e d  in the 
c a s e  a n d  w a s  aw a rded c o u r t  c osts and a t t o r n e y ' s  fees.



V .  K e n t  D a w s o n - 2 - J a n u a r y  2 3 ,  1 9 7

4. T h e  P a r k  c a s e  w a s  b r o u g h t  w h e n  D a i i l  P a r k  w a s  
d e n i e d  t h e  i s s u a n c e  o f a  n o t a r y  s e a l  b e c a u s e  h e  w a s  a n  
alien. P a r k  p r e v a i l e d  a n d  p o r t i o n s  of A S  4 4 . 5 0 . 0 2 0  w e r e  
f o u n d  u n c o n s t i t u t i o n a l .  H e  w a s  a w a r d e d  costs a n d  a t t o r n e y ' s  
f e e s  o f  $751.83. •

5. T h e  D o u g l a s  c a s e  c o n c e r n e d  the v a l i d i t y  of 
c e r t a i n  e m e r g e n c y  r e g u l a t i o n s  r e d u c i n g  the kinds o f  d r u g s  
a v a i l a b l e  u n d e r  the G e n e r a l  R e l i e f  M e d i c a l  P r o g r a m  o f  t h e  
D e p a r t m e n t  Ou H e a l t h  a n d  S o c i a l  Service s. T h e  r e g u l a t i o n s  
w e r e  d e t e r m i n e d  to b e  i n v a l i d  d u e  to the l a c k  of a n y  e m e r­
g e n c y  a n d  p l a i n t i f f  w a s  a w a r d e d  $ 1 , 0 0 0  in costs a n d  a t t o r­
n e y ' s  fees. . . .. ..

.Another a w a r d  o f  c o s t s  a n d  a t t o r n e y ' s  fees f o r  
which' w e ' c e r t a i n l y  w i l l  h a v e  to s e e k  funds w a s  g r a n t e d  in - 
t h e  c a s e  o f  S t e v e n s , et al v, M c G i n n i s , et a l . T h i s  case, 
w h i c h  d e a l t  w i t h  p r o c e d u r e s  i n •c o r r e c t i o n a l  i n s t i t u t i o n s  a n d  
p r i s o n e r s '  r i ghts, w a s  r e c e n t l y  d e c i d e d  b y  our  S u p r e m e  
C ourt. T h e  f i n a l  a w a r d  of costs h a s  n o t  y e t ’be e n  m a d e ;  w e  
e s t i m a t e  it w i l l  b e  $12,800. T o  k e e p  s u p p l e m e n t a l  r e q u e s t s  
to a m i n i m u m ,  w e  s u g g e s t  t h a t  y o u  m a y  w a n t  to r e q u e s t  the 
$12,80'*' f o r  this c a s e  at this t i m e  also.

If  a n y  f u r t h e r  i n f o r m a t i o n  is needed, p l e a s e  
n o t i f y  the D e p a r t m e n t  o f  Lav; at 465 -3600.
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. b u d g e t  a n d  h a n a c e m e n t  r o u t e s l i p  

i m m e d i a t e  a c t i o n

( ) D i r e c t o r  

( ) D e p u t y . D i r e c t o r  

( ) F i s c a l  A n a l y s t  

( ) ^  '
...

1

•- •*. • *•

4 * * • •

\\ *

( ) S e c r e t a r y

( ) T y p i s t  __

( ) '

FROM: A C T I O N :  '* ;

  ( ) R e v i e w  &  A d v i s e

  ( ) Prep a r e  R e p l y

  ( ) I n i t i a l  &  R e t u r n

( ) A p p r o v a l  _ ‘ .

.* •  *  . . .  „  •  >

( ) S i g n a t u r e

( ) S i g n  &  Process

( ) Per Y o u r  R e q u e s t

( )' N e c e s s a r y  A c t i o n

( ) Y o u r  I n f o r m a t i o n

( ) F ile

( ) C o n t a c t  Me

( ) T yp e  Please

**kkk k-ft A k A-A A-A-A  A A A A A A A A A kkkkk'k-k-krfe

R E M A R K S : ______________ __________________________________________





wAn Act relating to criminal e&capea from custody o r  confinement.*''

C O M M I T T E E  R E P O R T

2/13/7* H O U S E

H r .  S p e a k e r :  Date___________________________

The Commi t tee  on _______________________________ has had _________ _______________________

under  c o n s i d e r a t i o n .  A M a j o r i t y  o f  th e  members of  the  Commi t tee

( ) recommends i t  DO PASS

( ) recommends i t  DO NOT PASS

( ) recommends i t  DO PASS WITH ATTACHED AMENDMENT( S )

( ) recommends i t  BE REPLACED WITH CS FOR _______ ,__________  AND THAT

CS FOR I ' /'____________ DO PASS

( ) " a n d "  recommends i t  BE REFERRED TO THE __________________________________

COMM ITT EE

( ) r e p o r t s  i t  back  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Members s i g n i n g  the Ma j o r  i t y  r e p o r t :

' 4- v\u ; . .'U. ia \ \

Members NOT c o n c u r r i n g  in the M a j  o r i t y r e p o r t :

_________________________________  recommends :

_________________________________ recommend s :

____________________________    recommends :

_________________________________  recommends :

r ecommends :
I A  I
1 1 . '••A  /  (.*. • ( (i>v\JL. \  C h a i r m a n    --------



April 22, 1976

Rules Committee
House of R e p r e sentatives
Alaska  State L egisl ature
Ninth Legislature, Secon d S e ss ion
Pouch Y
Juneau, A lask a 99813.

Dear Sirs:

The Legislat ive Affairs Committee of the T a n a n a  V a l l e y  Bar 
A s s o c i a t i o n  at F airbanks has r e v i e w e d  the comm ittee s u b s t i­
tute for House Bill 775 and w ould like to compliment you for 
what appears to us to be a substantial and excellent r e v i s i o n  
of the old original House Bill 775. It appears that our 
original comments on 775 was r e m e m b e r e d  in the more  recent 
r e v i sion of the bill.

A l t h ough our committee agrees in the d e f initions of escape 
and unlawful evasion and the b r e a k d o w n  to first, second, and 
third degree thereof, we do not agree com pletely w i t h  the 
p e nal ty provisions.

S e cti on 11.30.095F (2) provides for m a n d a t o r y  m i n i m u m  i m p r i s­
onment term without d i s c r e t i o n  by the court to suspend or 
grant probation or parole. Subsec t i o n  (g) then provides that 
such sentence must be consec u t i v e  to e x i st ing sentences. A l­
though our committee, by m a j o r i t y  vote, agreed w i t h  the p r o­
vision for consecuti ve sentences, as p r o v i d e d  for in ( g ) ; we 
u nanim o u s l y  opposed s u b s e c t i o n  2 r e q u i r i n g  m i n i m u m  i m p r i s o n­
ment and de priving the court of d i s c r e t i o n  to suspend all or 
part of that term.

Our committee has u n i f o r m l y  gone on re cord as o p p o sing l e g i s­
lation taking d i s c r e t i o n  in s e n t e n c i n g  away from the judges. 
It is the feeling of all of our members that it is a bad 
precedent to depr ive the court of any d i s c r e t i o n  w i t h i n  the 
area of sentencing. We feel that each Individual case should 
be evaluated on its own merits.



A g a i n  we compliment yon on your r e v i s i o n  o f  House Bill 775 
and would have only a single objection, above voiced, to the 
bill as it now appears in your committee subst i t u t e  as 
offered  on April 9, 1976.

Terry Gardiner 
Glenn Hackney 
Charles Parr 
Tim Wallis 
John Butrovlc h 
J o h n  Huber 
T erry M i l l e r  
John- Sac Ice tt 
Edward Willis 
Robert Ziegler 
Brian Shortell

Sincerely,

S t ephen R. Cline
M embe r - T.V.B.A. L e g i s l a t i v e
Affairs C ommittee

S R C :mb

cc: Mike Bradner
F r e d  Brown 
Steve Cowper



I notice that SB 479 is in Senate Rules and HB 775 is in 
House Rules. Commissioner Burton, when asked to comment 
on both, had some interesting suggestions which  I'd like 
to share with you.

D e a r  T e r r y :
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SfATE 
•* of ALASKA

F r a n  U l m e r ,  L e g i s l a t i v e  A s s i s t a n t  

O f f i c e  of t h e  G o v e r n o r

DATE M a r c h  8, 1 9 7 6

FROM:
R i c h a r d  L. B u r t o n ,  C o m m i s s i o n e r  

D e p a r t m e n t  of P u b l i c  S a f e t y
SUBJECT:

H B - 7 7 5  an d  S S S B  479

HB 775 a n d  SB 47 9  e ac h  h a v e  irerit. By c o m b i n i n g  th e  b e t t e r  p arts of each, a 

s t r o n g e r  b i l l  w o u l d  be enaiced.

SB 47 9  i n c l u d e s  th e  d e s i r e d  "o r  f r o m  a c o r r e c t i o n s  o f f i c e r" .  H o w e v e r ,  to 

e l i m i n a t e  l e g a l  a r g u m e n t  it s h o u l d  b e  i n s e r t e d  b e t w e e n  " u n d e r  l a w f u l  a r r e s t "  

a n d  " f r o m  a j a i l  or i n s t i t u t i o n " .  T h i s  w o u l d  e l i m i n a t e  the a r g u m e n t  that in 

o r d e r  to e s c a p e  " f r o m  a c o r r e c t i o n a l  o f f i c e r "  the e s c a p e e  m u s t  b e  in a j a i l  

or i n s t i t u t i o n .

W h i l e  SB 479 p r o p o s e s - t h e  s a m e  p e n a l t y  for e s c a p e  a f t e r  " a r r e s t "  as e s c a p e  

a f t e r  " c o n v i c t i o n " ,  H B  775 c h a n g e s  onl y  the p e n a l t y  for e s c a p e  a f t e r  c o n­

viction. >

H B  775 e l i m i n a t e s  a l o o p h o l e  b y  a m e n d i n g  AS 3 3 . 3 0 . 1 5 0  w i t h  w o r d i n g  that is 

i d e n t i c a l  to that a l r e a d y  in 3 3 . 3 0 . 2 5 0  and  33.3 0 . 2 6 0 .

H B  775 a l s o  i n c l u d e s  3 3 . 3 0 . 1 5 0 ,  3 3 . 3 0 . 2 5 0  and 3 3 . 3 0 . 2 6 0  u n d e r  the m a n d a t o r y  

p e n a l t y  clause.

SB 479 a dd s  " e s c a p e  f r o m  c u s t o d y  or c o n f i n e m e n t "  to the cr i m e s  (murder and 

rape) w h e n  t h e  c o u r t  m a y  not p r e s c r i b e  l ess than m i n i m u m  p e n a l ty .  T h i s  is 

AS 1 1 .0 5 . 1 5 0 .  A l t h o u g h  o n e  m e t h o d  of c o r r e c t i n g  this s t a t u t e  is p i e c e m e a l ,  

a p r e f e r a b l e  m e t h o d  w o u l d  be to r e p e a l  it. It is n o w  us e d  to c o m p l e t e l y  

s u b v e r t  the i n t e n t  of the l e g i s l a t u r e  a f t e r  that bod y  s et s  m i n i m u m  p e n a l t i e s .  

The c o u r t s  a l r e a d y  h a v e  s u s p e n d e d  s en t e n c e s ,  p r o b a t i o n ,  a n d  d e f e r r e d  

i m p o s i t i o n  on s e n t e n c e  w h e n  they w a n t  to turn s o m e o n e  loose. W i t h  1 1 . 0 5 . 1 5 0  

on the bo o ks ,  l e g i s l a t i v e  i n t e n t  to t o u g h e n p e n a l t i e s  by f i x i n g  m i n i m u m  

s e n t e n c e s  is c o m p l e t e l y  m e a n i n g l e s s ,  e x c e p t  that it r e m a i n s  an insult to 

the I n t e l l i g e n c e  of the l e g i s l a t i v e  b ody as a wh o l e .

AS 1 1 . 0 5 . 1 5 0  sa y s  in e f f e c t  that any time any j u d g e  d i s a g r e e s  w i t h  a s t a t u t e  

e n a c t e d  b y  s i x t y  e l e c t e d  r e p r e s e n t a t i v e s ,  h e  ma y c o m p l e t e l y  d i s r e g a r d  it.

T h e  p e r s o n a l  o p i n i o n  and p h i l o s o p h y  of o n e  p e r s o n  t h e r e f o r e  r e p l a c e s  that 

of the l e g i s l a t u r e .

S B - 5 7 9  a n d  H B  775 c o m b i n e d  a r e attached.

1



S T A T E  O F  A L A S K A  

O F F I C E  O F  T H E  G O V E R N O R

TO: D e p a r t m e n t  of

Form 01-006

A d m i n i s t r a t i o n  
C o m m e r c e  & Econ. Develop. 
C o m m u n i t y  b R e g i o n a l  Aff.

E d u c a t i o n  
Env. C o n s e r v a t i o n  
Fish a n d  G a m e •
H e a l t h  & S o c i a l  S v c s . 
H i g h w a y s  
L a b o r  
Lav;
M i l i t a r y  A f f a i r s  
^Natural R e s o urce s 
P u b l i c  S a f e t y  
P u b l i c  W o r k s  
R e v e n u e

/ ?  A
A T T  N :

R e t u r n  l etter w / d r a f t  
Re t u r n  l e tter w / c o m m e n t  
R eply d i r e c t  
Y o u r  i n f o r m a t i o n  
C a l l  me
A p p r o p r i a t e  a c t i o n  
A s  r e q u e s t e d

R E M A R K S :

/ / £  / / r r  /  5 s s £  4 7 ?

From Da t e :
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Introduced: 2/13/76
Referred: Judiciary

I N  T H E  S E N A T E  . * B Y  O R S I N I

S P O N S O R  S U D S T I T U T E  F O R  S E N A T E  B I L L  NO. 1)79 4  hlK'1'1 *

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  ' •* *

N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  •
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F o r  a n  Act e n t i t l e d :  "A n  Ac t  p r o v i d i n g  f o r  a m a n d a t o r y  o e n a l t y  f o r  e s c a p e

f r o m  c u s t o d y  o r  c o n f i n e m e n t . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS 1 1 . 3 0 . 0 9 0  is a m e n d e d  to r e a d :

Sec. 1 1 . 3 0 . 0 9 0 .  E S C A P E  F R O M  C U S T O D Y  O R  C O N F I N E M E N T .  A p e r s o n

w h o  e s c a p e s  o r  a t t e m p t s  t o  e s c a p e  f r o m  the c u s t o d y  o f  a p e a c e  o f f i c e r

»*•
u n d e r  a  l a w f u l  a r r e s t  ̂ * f r o m  a ,1ai] or i n s t i t u t i o n  in w h i c h  h e  is d e­

ta i n e d  by a p e a c e  o f f i c e r  jor) a c o r r e c t i o n s  o f f i c e r j lor c o n f i n e d  by 

d i r e c t i o n  of  a c o u r t  in t h i s  s t a t e ,  o r  f r o m  c u s t o d y  u n d e r  p r o c e s s  i s s u e dI

by a c o u r t  in t h i s  s t a t e  13 p u n i s h a b l e ,

(1) i f  t h e  c u s t o d y  or c o n f i n e m e n t  is by a n  a r r e s t  o n  a c h a r g e  

of a f e l o n y,  or c o n v i c t i o n  o f  a f e l o n y ,  b y  i m p r i s o n m e n t  for n o t  les s  

t h a n  o n e  y e a r  n o r  m o r e  t h a n  t h r e e  y e a r s ,  to c o m m e n c e  a t  t h e  e x p i r a t i o n  

of the t e r m s  l i m i t e d  by p r e v i o u s  .judgments on c o n v i c t i o n  for c r i m e ,  l p 

a ny; the i m p o s i t i o n  or e x e c u t i o n  o f  th e  m i n i m u m  i m p r i s o n m e n t  p r o v i d e d  in 

t h i s  s e c t i o n  s h a l l  n o t  be s u s p e n d e d  an d  p r o b a t i o n  o r  p a r o l e  s h a l l  not 

b e  g r a n t e d  u n t i l  the m i n i m u m  I m p r i s o n m e n t  p r o v i d e d  i n  t h i s  s e c t i o n  for 

th e  o f f e n s e  is s e r v e d  [BY A F I N E  O F  N O T  M O R E  T H A N  $ 5 , 0 0 0 ,  OR  B Y  I M­

P R I S O N M E N T  F O R  N O T  L E S S  T H A N  O N E  Y E A R  N O R  M O R E  T H A N  T H R E E  Y E A R S ,  O R  BY 

B O T H ] ;  o r  -

(2) if the custody or confinement is for extradition, or by 

an arrest, or charge of, or conviction of a misdemeanor, by a fine of 

hot more than $1,000, or imprisonment for not more, than one year, or by 

both.
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' ^  (?) I f  the o r c a p e  in b y  a p r i s o n e r  e x e r c i s i n g  p r i v i l e g e s

u n d e r  AS 3 3 - 3 0 . 1 5 0 ,  3 3 - 3 0 . 2 5 0  o r  3 3 . 3 0 . 2 6 0 ,  by I m p r i s o n m e n t  f o r  no t  less  

t h a n  o n e  y e a r  n o r  m o r e  t h a n  t h r e e  y e a r s .  I m p o s i t i o n  o r  e x e c u t i o n  o f  

s e n t e  ice s h a l l  not he s u s p e n d e d  a n d  p r o b a t i o n  o r  p a r o l e  s h a l l  n o t  be 

* P l a n t e d  u n t il the m i n im u m  i m p r i s o n m e n t  p r o v i d e d  In  t h i s  p a r a g r a p h  is 

s e r v e d »

Sec. 2. A S  3 3 . 3 0 . 1 5 0  is a m e n d e d  t o  r ead:

M  S e c . 3 3 . 3 0 . 1 5 0 .  V I S I T A T I O N  P R I V I L E G E S .  A n  h o n o r  p r i s o n e r  w i t h  

g o o d  b e h a v i o r  s e r v i n g  a s e n t e n c e  o f  o n e  y e a r  o r  m o r e  m a y  b e  p e r m i t t e d  as 

a p r i v i l e g e  a n d  not  a s  a r i g h t  to v i s i t  w i t h  h i s  f a m i l y  at a p l a c e  o t h e r  

t h a n  h i s  p l a c e  o f  c o n f i n e m e n t  a n d  at hi s  o w n  e x p e n s e  f o r  a p e r i o d  n o t  

e x c e e d i n g  on e  w e e k  n o r  m o r e  f r e q u e n t l y  t h a n  o n c e  e a c h  s i x  m o n t h s  u n d e r  

r u l e s  a n d  r e g u l a t i o n s  a d o p t e d  b y  th e  c o m m i s s i o n e r  a n d  i n  h i s  s o l e  d i s­

cr e t i o n .  T h e  w i l f u l  f a i l u r e  o f  a p r i s o n e r  t o  r e t u r n  t o  t h e  p l a c e  o f  

c o n f l n c m e nt no t l a t e r  t h a n  t h e  e x p i r a t i o n  o f  a p e r i o d  d u r i n g  w h i c h  he is 

a u t h o r i s e d  to be a w a y  f r o m  t h e ’p l a c e  o f  c o n f i n e m e n t  u n d e r  t h i s  s e c t i o n ,  

is an e s c a p e  f r o m  t h e  p l a c e  o f  c o n f i n e m e n t  a n d  is p u n i s h a b l e  u n d e r  the 

lav/s r e l a t i n g  to e s c a p e .

S ec. 3 . AS l l . O 5 .i 5 O is a m e n d e d  to r e a d :

Sec. I l . 0 5 .i5 0 . I M P O S I N G  L E S S  T H A N  P R E S C R I B E D  T E N A L T Y . E x c e p t  i n  

a cas e  o f  m u r d e r , e s c a p e  f r o m  c u s t o d y  o r  c o n f i n e m e n t ,  o r  r a p e ,  th e  c o u r t  

m a y ,  u p o n  c o n v i c t i o n ,  wher. i n  i t s  o p i n i o n  th e  f a c t s  a n d  c i r c u m s t a n c e s  

m a k e  t he  m i n i m u m  p e n a l t y  p r o v i d e d  in t h i s  t i t l e  m a n i f e s t l y  t o o  s e v e r e ,  

i m p o s e  a l e s s e r  p e n a l t y ,  e i t h e r  o f  a f i n e  o r  i m p r i s o n m e n t  o r  b o t h .  W h e n  

l e s s  t h a n  the m i n i m u m  p e n a l t y  is i m p o s e d ,  t he  c o u r t  s h a l l  s e t  o u t  t h e  

r e a s o n s  f o r  i ts  a c t i o n  o n  t h e  r e c o r d  i n  t h e  case.
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P R O B L E M S  A S S O C I A T E D  W I T H  E X I S T I N G  AS 1 1 . 3 0 . 0 9 0

1. It p r o v i d e s  no  l e g i s l a t i v e  d e f i n t i o n  of escape. C ourt 

d e c i s i o n s  (R ic h a r d s  v. S t a t e , 451 P 2 d  359 (1959), a n d  Ale x  . S t a t e ,

484 P2d 677 (1971).) h a v e  filled thi s  gap, a l t h o u g h  n o t  e n t i r e l y  in a 

s a t i s f a c t o r y  manner, for e s c a p e s  fro m  confinement. L.tt not for e s c a p e s  

f rom custody.

2. It d e a l s  w i t h  all f orms o f  e s c a p e  - from c u s t o d y or 

conf i n e me n t ,  b y  felons or m i s d e m e a n a n t s ,  b e f o r e  c o n v i c t i o n  or after, 

a t t e m p t e d  o r  s u cc e s s f u l  - in the sam e  section. W h i l e  it d i s t i n g u i s h e s  

b e t w e e n  felons and m i s d e m e a n a n t s  in so far as p u n i s h m e n t  is c o ncerned, 

it m a k e s  no o t h e r  d i s t i n c t i o n s  as to the c i r c u m s t a n c e s  o f  the at empt 

or o f  the escape, nor d o e s  it e f f e c t i v e l y  p e r m i t  real d i s t i n c t i o n s  to 

be m a d e  a m o n g  i n d i vi d u a l  defend a n ts .

3. It doe s  not de a l  w i t h  all i n s t a n c e s  w h e r e  a p e r s o n  in 

c o n f i n e m e n t  fails to r e t u r n  a f t e r  e x e r c i s i n g  la w fu l  l eave privile g e s ,  

e . g . , 33.30.150.

4. It doe s no t  a p p e a r  to a p p l y  to e s c a p e s  o r  a t t e m p t e d  e s c a p e s  

by juveniles.

5. It m a y  b e  that a p e r s o n  w h o  e s c a p e s  f rom the c u s t o d y  of a 

c o r r e c t i o n s  o f f i c i a l  (not f r o m  a jail, ins t i t u t i o n,  etc.) d o e s  not, 

u n d e r  a st r i c t  legal i n t e r p r e t a t i o n  o f  the statute, c o m m i t  a crime. 

C o r r e c t i o n s  o f f i c i a l s  are no t  p e a c e  o f f i c e r s  - e i t h e r  u nder the 

d e f i n i t i o n  p r o v i d e d  in 1 1 . 3 0 . 1 0 0( 1 ) ,  o r  u n d e r  the d e f i n i t i o n  in

AS 01.1 0 . 0 6 0 ,  unle s s  one c o u l d r e a s o n a b l y  c o n s t r u e  1 1 . 3 0 . 1 0 0 ( 1 ) (b) to 

c o v e r  them.

JOHN E. H AVELO CK, Director
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6. It is i n t e r e s t i n g  to n ote t h a t  w h i l e  any o t h e r  crime 

c o m m i t t e d  in c o n n e c t i o n  w i t h  an e s c a p e  o r  a t t e m p t e d  e sc a p e  can be
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p r o s e c u t e d  separately, C h a p t e r  30 c-j. T i t l e  11 in two s e c t i o n s  - 1 1 . 3 0 . 0 5 0  

an d  1 1 . 3 0 . 0 7 0  - c r ea t e s  d i s t i n c t  a s s a u l t  o f f e n s e s  i n v o l v i n g  t h o s e  w h o  ai d  

in escapes. N o  s i m i l a r  d i s t i n c t i o n s  ar e  m a d e  for t h o s e  w h o  d o  esca p e ,  o r  

a t t e m p t  t o  escape. In fact, t h e  p u n i s h m e n t  u p o n  c o n v i c t i o n  o f  e i t h e r  

1 1 . 3 0 . 0 5 0  or 070 is g r e a t e r  t h a n  t h e  p u n i s h m e n t  for escape. O b v i o u s l y ,  

it is g o o d  p u b l i c  p o l i c y  t o  t r y  to d e t e r  i n d i v i d u a l s  f r o m  a i d i n g  in 

e s c a p e s  b y  e n g ag i n g  in a s s a u l t i v e  b eh a v i o r ,  b u t  s h o u l d  we n o t  t r e a t  

t h o s e  w h o  escape al o n e  in a s i m i l a r  f a s h i o n ?

P R O B L E M S  A S S O C I A T E D  W I T H  CS F O R  HB 775

1. It doe s  no t a d e q u a t e l y  d e a l  w i t h  o b j e c t i o n s  (1) (2) (4)

(5) a n d  (6) to th e  e x i s t i n g  statute. O u r  r e v i s i o n  a n s w e r s  t h e s e  o b j e c t i o n s .

2. AS 1 1 . 3 0 . 0 9 0 ( a )( 4 ) ,  as p r o p o s e d,  m a y  b e  u n c o n s t i t u i o n a l  

b e c a u s e  it imposes the s a m e  p e n a l t i e s  on m i s d e m e a n a n t s  as on felons,

b u t , in a n y  event, it is b a d  p u b l i c  p o l i c y  b e c a u s e  it d o e s  n o t  d i s t i n g u i s h  

b e t w e e n  i n d i v id u a l  c i r c u m s t a n c e s  in a n y  case. F o r  example, t h e  felon 

w i t h  15 y e a r s  left on a s e n t e n c e  a n d  t h e  m i s d e m e a n a n t  w i t h  15 d a y s  are 

t r e a t e d  identically. M o r eover, b e c a u s e  m i s d e m e a n a n t s  and felons are 

l u m p e d  t o g ether, the lowest d e n o m i n a t o r  (misdemeanants) c o n t r o l s  the 

u p w a r d s  b o u n d s  o f  the p u n i s h m e n t  range. T h e  ( a ) (4) m a y  no t  p r e s e n t  a 

d e t e r e n t  to a felon, u n l e s s  h e  h a s  t w o  y e a r s  of  less to run o n  hi s  

o r i g i n a l  sentence. O u r  r e v i s i o n  a n s w e r s  t h i s  objection.

3. If the p r o p o s e d  r e v i s i o n  w a s  e n a c t e d  all e s c a p e s  f r o m  l e av e  

w o u l d  r e q u i r e  a p r o o f  o f  " w i l f ul " n e s s ,  b u t  an y  o t h e r  e sc a p e  w o u l d  ^ust

r e q u i r e  p r o o f  o f  g e n e ra l  in t e n t  (as d e f i n e d  in A l e x , supra.). The

"intent" e l e m e n t  sh o u l d  b e  c o n s i s t e n t  t h r o u ghout. U n d e r  o u r  r e v i s i o n

a fu t u r e  Ale x  w o u l d  be v i n d i c a t e d  if the jury b e l i e v e d  hi s  s t o r y  - t h a t  

he h a d  n o  intent to escape, w a s  an a m n e s i a  victim, fell o f f  a truct, etc.. 

T h i s  w o u l d  ap p e a r  to be a m o r e  just r e s u l t  w h i c h  is p r o b a b l y  w h y  the t est 

o f  w i l f u l  is u s e d  e v e r y w h e r e  else.

4. CS for HB775 d o e s  n o t  d e a l  w i t h  an o f f e n d e r  w h o  ha s  b e e n  

c o n v i c t e d  but no t s e n t e n c e d  o n  a f e l o n y  (or mi s d e m e a n o r )  in terms of 

r e q u i r i n g  c o n s e c u t i v e  sentences, (sec AS 11.39.090(c) as p r o po s e d ,  

w h i c h  u s e s  "then e x i s t i n g  s e n t e nces".) O u r  r e v i s i o n  so pro v i d e s .  Tsee

1 1 . 3 0 . 0 9 5  (g).)

C H A N G E S  IN CS F O R  HB 775 W H I C H  S H O U L D  BE N O T E D

1. Escape has b e e n  s e p a r a t e d  fro m  fail u re  to r e t u r n  f r o m  leave.

2. Th r e e  d e g r e e s  o f  e s c a p e  h a v e  b e e n  established.

3. A  n e w  section, U N L A W F U L  EVASION, d e a l s  w i t h  f a i l u r e  to 

r e t u r n  f r o m  leaves.

4. P o s s e s s i o n  o f  a d e a d l y  w e a p o n  w h D e  on e s c a p e  o r  u n l a w f u l  

e v a s i o n  is m a d e  a crime. T h i s  r e m e d i e s  a g a p  in the l a w  w h e r e b y  a p e r s o n  

w h o  h a d  n e v e r  bee n  conv i c t e d ,  b u t  e s c a p e d  a f t e r  arrest, c o u l d  l e g a l l y  

p o s s e s s  a d e a d l y  weapon.

5. P e n a l t i e s  are s e p a r t e d  f r o m  the s u b s t a n t i v e  d e f i n i t i o n s  o f



e s c a p e  a n d  u n l a w f u l  e v a s i o n  and  are n o w  p r o v i d e d  for in a n e w  section,

11.30.095.

6. F in e s  hav e  b e e n  d r o p p e d  fr o m  the penalties.

7. r-Jith the e x c e p t i o n  o f  e x t r a d i t i o n  - w h i c h  n o w  c a r r i e s a p e n a l t y

o f  n o t  les s  t h a n  one y e a r  n o r  m o r e  t h a n  five  - e s c ap e s  u n d e r  1 1 . 3 0 . 0 9 0 ( a ) (2) 

o f  C S  for HB 775, n o w  c a r r y  a p e n a l t y  o f  n o t  less t h a n  t h r e e  m o n t h s  n o r  

m o r e  t ha n  one year. The t h r e e  m o n t h  p r o v i s i o n  is an addition.

8.A s  p r e v i o u s l y  stated, p e n a l t i e s  f or  fail u r e  to r e t u r n  f r o m  leaves 

(unlawful evasions) h a v e  been d i s t i n g u i s h e d  for felons a n d  m i s d e m e a n a n t s  

to o v e r c o m e  c o n s t i t u t i o n a l  o b j e c t i on s ,  (see 11. 3 0 . 0 9 5  (d) a n d  (e).)

9. T h e  l a n g u a g e  c o n c e r n i n g  m i n i m u m  s e n t e n c e  a u t h o r i t y  an d l i m i t a t i o n s  

in 1 1. 3 0 .095(f) is b a s e d  on AS 28.35.030. It h a s  the same force a n d  e f f e c t  

as s e c t i o n  (b) o f  CS for H B  775, e x c e p t  t h a t  11.30.095(h) p r o v i d e s  an 

i n c e n t i v e  to t h o s e  w h o  e s c a p e  o r  c o m m i t  u n l a w f u l  ev a s i o n s  to v o l u n t a r i l y  

t u r n  t h e m s e l v e s  in b y  e l i m i n a t i n g  t h e  m a n d a t o r y  m i n i m u m  s e n t en c e  pr o v i s i o ns .  

H o w ever, a j udge m a y  still im po s e  a h e a v y  s e n t e n c e  in such cases if the 

c i r c u m s t a n c e s  w a r r a n t  the same.

10. S e c t i o n  3 o f  o u r  r e v i s i o n  p r o v i d e s  an a m e n d m e n t  to AS 1 1 . 3 0 . 1 0 0  

by  e l i m i n a t i n g  the e x i s t i n g  d e f i n t i o n s  an d  s u b s t i t u t i n g  a sin g le  d e f i n i t i o n  

of  "o f f i c i a l  d e t e n t i o n"  w h i c h  s h o u l d  s o l v e  all d e f i n i t i o n a l  problems.

(see o b j e c t i o n s  (1), (4) a n d  (5) to e x i s i t i n g  A S  11.30.090.)



For an A ct Entitled: "An A c t  r e l a t i n g  to unlawful absence from
c u s t o d y  or confinement"

* S e c t i o n  1. AS 11.30.090 is r e p e a l e d  and reenacted to read:
Sec. 11.30.090 ESCAPE.

(a) h  person commits an escape if w i t h o u t  lawful authority he
(1) w i l f u l l y  removes hims elf f r o m  offic ial detention, or
(2) commits an unlawful evasion under 093 of this chapter 

and leaves or attetnpts to leave the state.
(b) An offense charged  under (a) of this section is punishable 

as an escape in the first d e gree if
(1) the official deten t i o n  is on a chu /e of d felony;
(2) the official d e t e n t i o n  is for extradition; or
(3) the person, during the e sca pe or at aiiy time prior to

his being restor ed to o f f icial detention, has in his 
posession a d ead ly weapon.

(c) An attempt to e scape under p a r a g r a p h  (a)(1) of this section 
w h i c h  under paragraph ( b ) (1)(2;(3) of this section is an escape 
in the first degree is punisn a b l e  as an escape in the second 
degree.

(d) A n y  other escape or a t t e m p t e d  e s c ape is punish able as an 
escape in the third degree.

Sec 2. AS 11.30 is a m e nd ed by adding n e w  sections to read:
Sec. 11.30.093 U N L A W F U L  EVASION.

(a) A  person commits an unlawful evas ion if he wil fully fails 
to return to official de ten t i o n  as d e f ined in section 100 of 
this c h a pter following t emporary leave g r ant ed for a specific 
p u r pose or limited period including, but not limited to pri vil e g e s  
g r a n t e d  under AS 33.30.150, 33.30.250 or 33.30.260.

(b) An offense charged u n der (a) of this section is punishable 
as an unlawful evasion in the first d egree if the official 
de t e ntion is on a charge, of a felony.

(c) An offense charged under (a) of this section is punishable 
in the same m a n n e r  as an escape in the first degree if the person 
d u r i n g  the time of unlawful e v asion or at any time prior to his 
being rest ored to official d e t e n t i o n  lias in his possession a 
d e adl y weapon.

(d) Any other offense under this seccion is punishable as an 
unlawful evasion in the second degree.

Sec. 11.30.095 PENAL T I E S  F O R  E S C A P E  A N D  UNLAWFUL EVASION.
(a) A person convicted of escape in the first degree shall be 

sentenced to a specified term of not less than one year nor more 
than five year3.

(b) A p erson who is c o n v icted of escape in the second degree 
shall be sentenced to a specified term of not less than six months 
nor more than two years.

(c) A  p e rson who is convicted of e s cape in the third degree shall 
bo sentenced to a specified term of not less than throe months

nor m o r e  than one year.



(d) A  p e r s o n  who is convicted of unlawful evasion in the 
first d e g r e e  shall be sentenced to a specified term of not 
less than three months nor mo^e than one year.

(e) A  p e r s o n  who is convicted of unlawful evasion in the 
second d e g r e e  shall be sentenced to a specified term of not 
less than thirty days nor more  than one year.

( f ) (1) W h e n  satisfied that the ends of justice and the 
best i nterests of the public as well as the defe ndant will 
be served thereby, the court may suspend the imposition or 
e x e c u t i o n  of a portion of the sentence greater than the 
m i n i m u m  sentence authoriz ed under this section, and place 
the d e f e n d a n t  on probation.

(2) However, the execution of sentence may not be sus'- 
p e n d e d  nor may probation or parole be granted until the m i n i m u m  
im p r i s o n m e n t  provided in the a pplicable subsection of this 
section has been served, nor may imposition of sentence be 
suspended, except upon the c ondition that the defendant be 
impris o n e d  for no less than the m i n i m u m’ period provided under 
the a p p l i c a b l e  subsection of this section, nor may the 
m i n i m u m  p e nalt y provided *~r in this section be reduced under 
A S  11.05.150. V  ']

(g) Terms of imprisonment required under this section are 
to be c o nsecutive to sentences then existing or which may be 
imposed p u r suant to the official detention from w h ich the 
p erson has escaped.

(h) W h e n  an offender has escap i or has committed an 
u n l awful evasion and volu ntarily surrenders himself to a 
peace o f f i c e r  or employee of the Division of Corrections, 
under c i r c u m s t a n c e s  when there is no imminent likl'ihood of 
his b e i n g  apprehended, (f)(2) of this section is inapplicable.

' Sec 3. AS 11.30.100 is amended to road;
Sec. 11.30.100. Definitions relating to escape and 

Unlaw f u l  E v a s i on (FROM CUSTO DY OR C O N F I N E M E N T ] . As used in 
S 090-095 of this chapter, unless the context otherwise requires,
"0f f i c ia'l Detention" means arrest, custody fo 1 lowing surrender 
In 'lien of arrest, detent ion "Tn~~ any ' Y a  cTiity for custody- of 
persons under charge~~or conviction of cFime or alleged or 
to be d e l i n q u e n t , ' d e t e n t i o n  for extradition or depor t a t i o n 
or any other de tention for law e n f o r c e m c n T  purposes; but'^of ficial

a] " w'rvV 'l n  / ^1  f e 4 A n  A  V'A Ml 4* 1 AM AV* n n  K A  1 A .d e t e n t i o n 11 does riot include supervision on probation or parole, 
or c o n s t r a i n t  incidental to release on bail.

( (lj "PEASE O F F I C E R 11- MEANS AN O F F I C E R  OR EMPLOYEE OR AN 
A U T H O R I Z E D  REPRESENT ATIVE OF AN O F F I C E R  O R  EMPLOYEE OF THE 
U NITED STATES, THE STATE OR A  P O L I T I C A L  SUBDIV ISION OF THE 
STATE . WHO Hi' S AUTHORITY TO EITHER (A) A R R E S T  A PERSON BY 
T A K I N G  H I M  INTO CUSTODY OR (3) DETAIN A  PERSON UNDER A WARRANT, 
O R D E R  O R  O T H E R  LEGAL PROCESS;]

[(2) "JAIL OR INSTITUTION" MEANS A PENITENTIARY, JAIL, 
HOUSE OF C ORR ECTIONS OR GITIER PLACE FOR THE CONFINEME NT OR 
D E T E N T I O N  OF PERSONS UPON A  WARRANT, ORDER, O R  OTHER LEGAL 
PROCESS. (S 1 ch 108 SLA 1957)]



Sec 4. AS 33.30.150 is a m e nded  to read:
Sec. 33.30.150. V I S I T A T I O N  PRIVILEGES.

An honor prisoner with good b e h a v i o r  serving a sentence of one 
year or more may be p e r m it ted as a p r i v ilege and not as a right 
to v isi t with his family at a place other than his place of 
confi n e m e n t  and at his own e x p ense  for a period not exceeding 
one w e e k  nor more frequently than o n c e . e a c h  six m o n t h s  under 
rules and regulations a d opted by the comm issioner and in his 
sole discretion. The w ilful failure of a prisoner to return 
to the place of c onfinemen t not later than the expiration of 
a p er iod during wh ich he is a u t h o r i s e d  to be sway from the 
place of confinement under this section, is an unlawful 
evasion  under AS 11.30.093.

Sec 5. AS 33.30.250 (f) is amended to read:
(f) The wilful  failure of a p r i s o n e r  to return to the place 

of con fi n e m e n t  not later than the expira t i o n  of any period 
d u r i n g  w h i c h  he is authorized  to be away from the place of 
co n f i n e m e n t  under this section is an unlawful  evasion under 
AS 11.30.093. [ESCAPE F R O M  THE P L A C E  OF C O N F I N E M E N T  AND IS 
PU N I S H A B L E  U N D E R  THE LAWS RELA TING TO E A C A P E .]

Sec 6. AS 33.30.260 is amended  to read:
Sec. 33.30.26. R E H A B I L I T A T I O N  FURLOUGHS.

The co mmi s s i o n e r  m a y  au thorize a p r i soner to participate in 
educational, training, medical, psychiatric, or other r e h a b­
ilitation programs approved by the commissioner. When the 
p r i soner is not participa ting in a r e h a b ilitation program, 
he shall be confined in the jai unless the commi ssioner 
d i rec ts otherwise. If the p r i soner v i o lates the conditions 
e s t a b l i s h e d  for his conduct or custody, the commissioner  
m a y  order the balance of the p r i s o n e r ' s  sentence to be spent 
in actual confinement. The wilful failure of a prisoner to 
return to the place of c o n f i n e m e n t  not later than the 
e x p i r a t i o n  of any period during w h i c h  he is authorized to 
be away from the place of c o n f i n e m e n t  under this section, 
is an unlawful evasion under A S  11.30.093. [ESCAPE FROM 
T H E  PLACE OF CO NFI N E M E N T  A N D  IS P U N I S H A B L E  U NDE R THE LAWS 
RELATIN G TO ESCAPE.] (§ 1 ch 67 SLA 1970)



A S  l l . O 5 O . i 5 O is r e p l a c e d  w i t h  a n e w  s e c t i o n  r e a d i n g :

) U p o n  c o n v i c t i o n  of a c rime t h e  court, s u b j e c t  to the d e s c r i b e d  
l i m i t a t i o n s , m a y  i m p o s e  a l e s s e r  p e n a l t y  t h a n  the m i n i m u m  perictzkjc 
p r o v i d e d  in this t i t l e  w h e n  in its o p i n i o n  t h e  f a c t s  a n d  c i r c u m s t a n­
ces m a k e  t h e  m i n i m u m  p e n a l t y  m a n i f e s t l y  t o o  severe. l/hen l e s s  
t h a n  t h e  m i n i m u m  p e n a l t y  is i m p o s e d ,  the court s h a l l  s e t  o u t  t h e
r e a s o n s  a n d  s u p p o r t i n g  f a c t s  f o r  its a c t i o n  on the r e c o r d  i n  t h e
case. ^ c  v v c C c f t v i  /V —

( 1 ) I n  t h e  c a s e  o f  m u r d e r  o r  r a p e  the court s h a l l  n o t  i m p o s e
a  p e n a l t y  less t h a n  the m i n i m u m  p r o v i d e d .

( 2 ) I n  t h e  c a s e  o f  a v i o l e n t  f e l o n y  o t h e r  than m u r d e r  or r a p e  
f o r  w h i c h  s e n t e n c i n g  is I m p o s e d  in a c c o r d a n c e  w i t h  A S  12 .55. 
0 3 5 ( a ) ( 2 )  o r  (3) t h e  c o u r t  m a y  f i n d  t h a t  the m i n i m u m  p r o v i d e d  
is m a n i f e s t l y  t o o  s e v e r e  a n d  i m p o s e  a p e n a l t y  of i m p r i s o n m e n t  
l e s s  t h a n  t h e  m i n i m u m  xSix o n l y  if:

a ) t h e  p e r s o n  b e i n g  s e n t e n c e d  is a p r o m i s i n g  c a n d i d a t e  
for* r e h a b i l i t a t i o n ,  a n d

b ) a t  t h e  t i m e  o f  s e n t e n c i n g  a  s p e c i f i c  p r o v e n  r e h a b i l i t a ­
t i o n  p r o g r a m  is a v a i l a b l e  f o r  t h e  p e r s o n  b e i n g  s e n t e n c e d ,a n d
c ) t h e  c o u r t  p r o v i d e s  f o r  a r e a s o n a b l e  m e t h o d  of m o n i t o r i n g  
t h e  r e h a b i l i t a t i o n  p r o g r a m  o f  t h e  p e r s o n  b e i n g  s e n t e n c e d .  ?

(3)In the case of escape or unlawful  evaislon the court may 
find that the m i n i m u m  p r o v i d e d  is m a n i f e s t l y  too severe and i m­
pose a penalty of impris o n m e n t  less than the m i n i m u m  if:a p r e­
pon d e r a n c e  of the eviden ce shows t h a t :

a)the p er son tooting c o n v icte d a £  escaped or ev aded d e t e n t i o n  
to avoid a clear and present d a n g e r  of physi cal abuse, or
b)the p e r s o n  c o n v i c t e d  escaped or e vaded detei tion b e c a u s e  
of inhumane conditions  caused e ither wilfu l l y  or by neglect.

(ij)For all othe r crimes the court may find that the m i n i m u m  
p r o v i d e d  is m a n i f e s t l y  too severe and impose a lesser p e n a l t y  
e i t h e r  of a fine or I m p risonment  or both.

(b)Nothing in this section p r o h i b i t s  e i t h e r  the defendant or the 
state from a p p e a l i n g  the s e n t e n c e  p u r s u a n t  to the provi s i o n s  of 
AS 12.55.120.



Am e n d  the H a v e l o c k  p r o po sal by :

s t r i k i n g  on page 2 p a r a g r a p h  (f)(2) the following language:
n o r  may the m i n i m u m  p e nalty provided for in this section 

be r e d u c e d  u nd er AS 11.05.150.

a d d i n g  the follo w i n g  language A S 2 S 8  a f t e r  "escaped" on page 2
p a r a g r a p h  (g)_______________________________________________________________________

}un less the court has d e t e r m i n e d  that the m i n i m u m  s e n tence 
p r o v i d e d  by this section w o u l d  be m a n i f e s t l y  too severe p u r suant 
to the p r o v i s i o n s  of AS 11.05.150.(^13

a d d i n g  the f o l l owing language after "fami ly"on page 3 on V i s i t a t i o n
P r i v i l e g e s ____________________________________________________________________________

or any p e rson
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EN T H E  H O U S E  BY THE RULES C O M M I T T E E

CS FOR H O U S E  B I L L  NO. 775 (Rules)

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

NINTH L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A BILL

?or an Act entitled: "An Act r e l a t i n g  to u n l a w f u l  absence from c u stod y or

c o n f i n e m e n t ."

3E IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. AS 11.30 .090 is r e p e a l e d  and r e - e n a c t e d  to read:

Sec. l l . 3 0 .0 9 0 . ESCAPE. (a) A p e r s o n  commits an e s c a p e  if without 

lawful a u t h o r i t y  he

(1) w i l f u l l y  r e m oves h i m s e l f  from official detention ; or

(2) commits an u n l a w f u l  e v asion under sec. 93 of this chap ter 

and leaves or attempts to leave the state.

(b) An offense charged unde r (a) of this section is p u n i s h a b l e  as 

an e scap e in the first d egree if

(1) the o f f i c i a l  d e t e n t i o n  is on a charge of a felony;

(2) the o f f icial d e t e n t i o n  is for extradition; or

(3) the person, d u r i n g  the escape or at any time b e for e his

b e i n g  r e s t o r e d  to official  detention, has in his p o s s e s s i o n  a deadl y

weapon.

(c) An attempt to escape u nder (a)(1) of this s e c t i o n  w h i c h  under

(b)(1), (2) or (3) of this section is an escape in the first d egr ee is 

p u n i s h a b l e  as an escape in the second degree.

(d) Any other escape or a t t e mpted escape is p u n i s h a b l e  as an 

e scape in the third degree.

* Sec. 2. AS 11.30 is amend ed by a d d i n g  new sections to read:

Sec. l l . 3 O . O 9 3 . U N L A W F U L  EVASION. (a) A p erson comm its an 

u n l a w f u l  e v a sion if he w i l f u l l y  fails to r eturn to o f f i c i a l  detention, as
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d e f i n e d  in sec. 100 of this chapter, f o l l o w i n g  t e m p o r a r y  leave g r ante d 

for a sp ecific p u rpose or limited p eriod i n c l u d i n g  but not limited to 

pr i v i l e g e s  g r ante d un der AS 33-30.150, 33-30.250 or 33-30.260.

(b) An offense charged u n d e r  (a) of this secti on is p u n i s h a b l e  as

an u n l a w f u l  e v asion in the first degree if the official d e t e n t i o n  is on

a charge of a felony.

(c) An offense c h arge d u nde r (a) of this sect ion is p u n i s h a b l e  in 

the same m a n n e r  as an e scape in the first degree if the p e r s o n  d u r i n g  

the time of unlawful e v a s i o n  or at any time b ef ore his bei ng r e s t o r e d  to 

of f i c i a l  d e t e n t i o n  has in his p o s s e s s i o n  a dead ly weapon.

(d) Any other offense u nde r this section is p unish able as an

u n l a w f u l  e v a s i o n  in the second degree.

Sec. 11.30.095- P E N A L T I E S  FOR ESCAPE AND U N L A W F U L  EVASION. (a) A 

pe r s o n  c o n v i c t e d  of escap e in the first d egree is punish a b l e  by i m p r i s o n­

ment for not less than one year nor more than five years.

(b) A p e r s o n  who is convict ed of escape in the second degree is

p u n i s h a b l e  by I m pri sonment for not less than six m o nths nor more than 

two years.

(c) A person  who is convicted of escape in the third degree is 

p u n i s h a b l e  by impriso nment for not less than three months nor more than 

one year.

(d) A p e rson who is convicted  of unlawful  e v asion in the first 

de g r e e  is p u n i s h a b l e  by imprisonmen t for not less than three m o n t h s  

nor more than one year.

(e) A p e r s o n  who is convict ed of unlawful evasion in the second

d e g r e e  is p u n i s h a b l e  by imp risonment for not less than 30 days nor

mo r e  than one year.

(f) S uspensio ns of i mposi tion or e x e c u t i o n  of sentence or g r a n t­

ing of p a r o l e  shall be gove rned by the f o l l o w i n g  considerations:
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(1) when s atisfied that the ends of justice and the best 

i n t e r e s t s  of the public as w ell as the defendant will be served, the 

court m a y  suspen d the i m p o s i t i o n  or e x e c u t i o n  of a p o rtion of the s e n­

tence g r e a t e r  than the m i n i m u m  sentence author i z e d  under this section, 

and place the defend ant on probation.

(2) e x e c u t i o n  of sentence may not be suspended nor may 

p r o b a t i o n  or p aro le be gran ted until the m i n i m u m  impr isonment provided 

u n d e r  this sectio n has been served, nor may imposition of sentence be 

suspended , except upon the condi t i o n  that the defendant be imprisoned 

for no less than the m i n i m u m  period p r o vided under this section, nor 

may the m i n i m u m  p e nalty  p r o v i d e d  for in this section bo reduced unde r AS 

l l . 0 5 .i5 0 , except upon a f i n d i n g  by the court that the escape or evasion 

was for the p u r p o s e  of a v o i d i n g  a clear and present d anger  of p h y s i c a l  

a buse or cruel and unusu al c onditi ons caused e ither wilf ully or by 

n e g l e c t .

(g) Terms of I m p rison ment requ ired u nae r this section are c o n s e c u­

tive to sentences then e x i s t i n g  or w h i c h  may be imposed pursuant to the 

of f i c i a l  d e t e n t i o n  from which the person has escaped.

(h) When  an o f f ender has escaped or has committed an unlawful 

e v a s i o n  and v o l u n t a r i l y  s urrenders h i mself to a peace o f f icer or e m­

ploy e e  of the d i v i s i o n  of corrections, under c i r cumsta nces when there is 

no Imminent l i k l i h o o d  of his b e ing apprehended, (f)(2) of this section 

is inapplicable.

* Sec. 3- AS l l . 3 O.lOO is r e p ealed  and re-enacted to read:

Sec. 11.30.100. D E FINIT IONS REL ATING TO E SCAPE AND UNLAW F U L  D E T E N­

TION. As used in secs. 90 - 95 of this chapter, unless the context 

o t h e r w i s e  requires,

(1) "cruel and unusual conditions" mean those conditions 

e v i d e n c i n g  a shock i n g  d e v i a t i o n  from the c onditi ons commonly ac ceptable
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for o f f i c i a l  detention;

(2) "official d eten tion" m ean s arrest, custody f o l l o w i n g  

s u r r e n d e r  in lieu of arrest, d e t e n t i o n  in any facility for custody of 

persons  under charge or con vic t i o n  of crime or alleged or to be 

delinque nt, d e t e n t i o n  for e x t r a d i t i o n  or d e p o r t a t i o n  or any other d e t e n­

tion for law e nforcem ent purposes; but "official detention" does not 

include s u p e r v i s i o n  on p r o b a t i o n  or parole, or constraint Inc id e n t a l  to 

r e lease on bail.

# Sec. A. AS 33.30.150 is a m e n d e d  to read:

Sec. 33.30.150. V I S I T A T I O N  PRIVILEGES. An honor p r i s o n  w i t h  good 

b e h a v i o r  s e r v i n g  a sentence of one year or mo re may be p e r m i t t e d  as a 

p r i v i l e g e  and not as a right to visit with  his family at a place other 

than his place of c o nfinemen t and at his own expense for a p e r i o d  not 

e x c e e d i n g  one week nor more frequently than once each six month s 

u n d e r  rules and r e g u l a t i o n s  a d o pted by the c o m m i s s i o n e r  and in his sole 

discretion. The wilful failure of a priso n e r  to return to the place 

of c o nfinement not later than the e x p i r a t i o n  of a period d u ring which 

he is a u t h o r i z e d  to be away from the place of confinement u nder this 

s e ction is an unlawful  e v asion under AS 1 3 . 3 0 . 0 9 3 .

" Sec. 5. AS 33.30.250(f) is amended to road:

(f) The w i l f u l  failure of a p r i s o n e r  to re turn to the place of 

c onfin e m e n t  not later than the e x p i r a t i o n  of any period d u r i n g  which be 

is a u t h o r i z e d  to be away from the place of confinement under this s e c­

tion, is an unlaw ful e v a s i o n  under AS 11.3 0.093 [ESCAPE FROM  THE PLACE 

OF C O N F I N E M E N T  AND IS P U N I S H A B L E  UNDER THE LAWS R E L ATING TO ESCAPE].

* Sec. 6. AS 33. 30.260 is amended to read:

Sec. 33.30.260. R E H A B I L I T A T I O N  FURLOUGHS. The c o m m i s s i o n e r  may 

a u t h o r i z e  a p r i s o n e r  to p a r t i c i p a t e  in educational, training, medical, 

physicatric, or other r e h a b i l i t a t i o n  p r o g r a m s  approved by the commis- 
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sioner. Whe;. the p r i s o n e r  is not p a r t i c i p a t i n g  in a r e h a b i l i t a t i o n  p r o­

gram, he shall be confined in the jail unless the c o m m i s s i o n e r  directs 

otherwise. If the prisoner  violates the conditions es tabl i s h e d  for his 

conduct or custody, the commi s s i o n e r  may order the balance of the 

p r i s o n e r’s sentence to be spent in actual confinement. The w i l f u l  

failure of a p r i s o n e r  to r eturn to the place of confinement not later 

than the e x p i r a t i o n  of any p er iod d urin g w hic h he is autho r i z e d  to be 

away f r o m  the place of confinement under this section, is an unlawful 

e v a s i o n  u nder AS 11.3 0.093 [ESCAPE P R O M  T H E  PLACE OP C O N F I N E M E N T  AND IS 

P U N I S H A B L E  UNDER T H E  LAWS R E L A T I N G  TO ESCAFE].

-5- CSHB 7 7 5 (Rules)



Division of Corrections

Prosecution of Escapes referred to the District Attorney for the 
period 7-1-73 thru 10-19-75 (16 months).

Anchorage area (N = 63)

Prosecute 25
No prosecute 16
Unknown 10
D.O.C. Internal 5
Pending 3
Detai ner - Warrant 3
Refuse to Extradite 1

Fairbanks area (N = 7)

Prosecute 1
No Prosecute 5
Not found 1

Southeast (N = 7)

Prosecute 
No Prosecute

6
1



March 19/ 1976

L e g i s la t u r e ,

The Honorable Terry Gardiner ^-OCUr.'i^nf General ^  ^

Alaska State House of Representatives 
Pouch "V" State Capitol Building 
Juneau, Alaska 99811

Dear Mr. Gardiner:

RE: H.B. 775

Attached you will find a summary by area of the disposition of escape 
cases which the Division of Corrections referred to the District Attorney's 
Office for the period 7-1-73 through 10-19-75. The data sources were not 
valid;.ted with District Attorney files so caution is advised in drawing 
more than the most general conclusions frcm the data.

Concerning the "No prosecution" cases, please be aware that the Division 
of Corrections will frequently recatmend to the District Attorney that 
the matter be handled within Corrections. This phenomena is not reflected 
properly in the data presented as we do not make a point in our system of 
analyzing reasons prosecution was declined.

I hope this information is useful to your deliberations.

W H H / n m w

A T T A C H M E N T



• VJ
I

f

I

I

I
I

2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

im m
.

IN THE- H O U S E

Introduced: 2/13/76
Referred: Judiciary

B Y  C O T T E N  A N D  G A R D I N E R

H O U S E  B I L L  NO. 775 

I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A B I L L

F o r  a n  Act e n t i t l e d :  "An A c t  r e l a t i n g  to c r i m i n a l  e s c a p e s  f r o m  c u s t o d y  or

c o n f i n e m e n t ."

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASK A :

* S e c t i o n  1. AS 1 1 . 3 0 . 0 9 0  is a m e n d e d  to read:

Sec. 1 1 . 3 0 . 0 9 0 .  E S C A P E  F R O M  C U S T O D Y  O R  C O N F I N E M E N T .  A p e r s o n  who 

e s c a p e s  or a t t e m p t s  to e s c a p e  f r o m  the c u s t o d y  of a p e a c e  o f f i c e r  u nder 

a l a w f u l  a r r e s t  o r  f r o m  a j a i l  or  i n s t i t u t i o n  in w h i c h  he is d e t a i n e d  by 

a p e a c e  o f f i c e r  o r  c o n f i n e d  by d i r e c t i o n  of a c o u r t  in this s t a t e  or 

f r o m  c u s t o d y  u n d e r  p r o c e s s  i s s u e d  by a c o u r t  in this s t a t e  is p u n i s h­

able,

(1) if the c u s t o d y  or c o n f i n e m e n t  is by an a r r e s t  on a c h a r g e  

of a felo n y,  [OR C O N V I C T I O N  O F  A F E L O N Y , ]  by a fine  o f  not m o r e  than 

$5,000, or by i m p r i s o n m e n t  for not less tha n  one y e a r  n o r  m o r e  than 

th r e e  y e a r s ,  or by both; [OR]

(2) if the c u s t o d y  or c o n f i n e m e n t  is fo r  e x t r a d i t i o n ,  or by 

a n  a r r e s t,  or c h a r g e  of, or c o n v i c t i o n  of a m i s d e m e a n o r ,  by a fine of 

n o t  m o r e  t h a n  $1,000, or i m p r i s o n m e n t  f o r  no t  m o r e  t h a n  one year, or by 

both^_

(3) If the c u s t o d y  or c o n f i n e m e n t  is by a c o n v i c t i o n  o f  a 

felo n y ,  by i m p r i s o n m e n t  for not l e s s  t h a n  o n e  y e a r  nor m o r e  th a n  T^hre-e-

years. I m p o s i t i o n  ***

^ U A T t ' S S T O S C T

o f  s e n t e n c e  s h a l l  not be s u s p e n d e d  and

p r o b a t i o n  o r  p a r o l e  s h a l l  not be g r a n t e d  u n t i l  the m i n i m u m  i m p r i s o n m e n t  

p r o v i d e d  in t h i s  p a r a g r a p h  is served; or

(4) if the e s c a p e  is by a p r i s o n e r  e x e r c i s i n g  p r i v i l e g e s

■1- HB 775

VUkit#
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u n d e r  AS 3 3 . 3 0 . 1 5 0 ,  3 3 . 3 0 - 2 5 0  or 3 3 . 3 0 . 2 6 0 ,  by i m p r i s o n m e n t  fo r  not less 

\p  m o s -  z-
t h a n  e n e y ear n o r  m o r e  t h a n  fe-hree- years. I m p o s i t i o n  or e x e c u t i o n  of 

s e n t e n c e  s h a l l  not be s u s p e n d e d  a n d  p r o b a t i o n  or p a r o l e  s h a l l  no t  be . 

g r a n t e d  u n t i l  the m i n i m u m  I m p r i s o n m e n t  p r o v i d e d  In this p a r a g r a p h  Is 

s e r v e d .

* Sec. 2. AS 3 3 . 3 0 . 1 5 0  Is a m e n d e d  to read:

Sec. 3 3 . 3 0 . 1 5 0.  V I S I T A T I O N  P R I V I L E G E S .  An h o n o r  p r i s o n e r  w i t h  

g o o d  b e h a v i o r  s e r v i n g  a s e n t e n c e  o f  one y e a r  or m o r e  ma y be p e r m i t t e d  as 

a p r i v i l e g e  a n d  not as a r i g h t  to v i s i t  w i t h  his f a m i l y  at a p l a c e  o t h e r  

t h a n  h i s  p l a c e  of c o n f i n e m e n t  an d at his o w n  e x p e n s e  for a p e r i o d  not 

e x c e e d i n g  one w e e k  n o r  m o r e  f r e q u e n t l y  t h a n  o n c e  e a c h  six m o n t h s  u n d e r  

r u l e s  a n d  r e g u l a t i o n s  a d o p t e d  by the c o m m i s s i o n e r  and in his sol e  d i s­

cretion. Th e w i l f u l  f a i l u r e  o f  a p r i s o n e r  to r e t u r n  to the p l a c e  of 

c o n f i n e m e n t  not l a t e r  t h a n  the e x p i r a t i o n  of a p e r i o d  d u r i n g  w h i c h  he is 

a u t h o r i z e d  to be a w a y  f r o m  the p l a c e  o f  c o n f i n e m e n t  u n d e r  t his s e c t i on ,  

is an e s c a p e  f rom the p l a c e  o f  c o n f i n e m e n t  a n d  is p u n i s h a b l e  u n d e r  the 

l aws r e l a t i n g  to escape.

HB 7 7 5 - 2 -



* 1

DIVISION OF CORRECTIONS/ESCAPE- REPORT • ■

^Escapes and Walkaways - July 1, 1973 - October 19, 1975

The Alaska Statutes (Article 3, Sec. 33.30.250 and 33.30.260) require tha 
%

when an offender fails to return from a work or rehabilitation furlough,, he-

shall be reported and prosecuted as an escape. Alaska, therefore*'counts as
. « . • * r •

"escapes" many incidents which would not be so reported in other jurisdictions

This report thus includess for example, walkaways from alcoholism and drug
* * ,  * .  ' * •

treatment programs, where the Division of Corrections is not necessarily V
• * • *.*••* • * • . . • • • *  •* . . .# . . ■ • /

advised that an "escape" has taken place. To the best of our knowledge, this 

is a complete accounting, of all failures to return, as well as all bona fide 

escapes from Alaskan institutions during fiscal years 1974, 1975 and the 

first three and a half months of 1976. . .•? *. ''V. • .“ v \ •£. *
• 4 * • ' * ! .  # ♦. • • * * • t  7 .  .

. f . * • . ♦ • • • •

During the period covered in the report, a number of.changes have taken 

place in the structure of correctional services in the Anchorage area, which 

have undoubtedly contributed to the number of escapes, ' *
• ■ it , *

On January V, 1973, the Division of Corrections took over operation of what • 

had formerly been the city jail. With this event, the Division began, in’ :-, 

effect, operating a city/county/state jail system in Anchorage, as it was 

already doing in other parts of the state. Facilities were ill-equipped to.// 

provide these services, and staff extremely limited. The opening of the ’

Eagle River Correctional Center, scheduled for the winter of 1973-74, was .
• ■ . * 1 * • * * '«.#*■ 

delayed by inability to obtain furniture shipments, and the facility was

opened in May of 1974. On July 1, 1974, the Division's separate Halfway ■

House in Anchorage was closed for budgetary reasons, and limited funding

was provided for remodeling of the first floor of the Third Avenue facility

to be used as a halfway house. One dormitory was maintained as a niedium-

securi^-y area. Pipeline impact funding, made available in August, provided

full coverage of one security post at Third Avenue, which meant that it

was often operated with one staff member on duty, although the institution

• V  * - \



-•was filling two functions. These changes thrust the task of housing maxirr.um- 

security prisoners onto the newly opened Eagle River facility, which was un­

prepared for this task, since its staff had been trained for a minimum-to-

medium security operation. ' ' .

• * * * . • * * .* •

From July of 1974 on, the following procedure has been utilized for housing

of Anchorage area offenders: they are housed at the Correctional Center Annex
• • .  * • .%>
prior to sentencing; those who receive sentences of six months or less are

housed either in the medium-security section nf the Third Avenue facility o r , ■
* .  * * •  •  •  ,

if they are not considered to be escape risks, sent to the minimurn-security •- ,'-V

institution at Palmer which provides an almost'completely open atmosphere,

with no fences or security mechanisms. Those receiving sentences of more than .•

six months are sent to the maximum-security section of the Fagle River facility,

where they are held for classification. At classification, they may be accepted

into the Eagle River program, or may be sent to Palmer, Juneau, Fairbanks,

Ketchikan, Nome, or to the Federal Bureau of Prisons. The latter’choice is • .
♦ ’ ’ * * * * *...*■ * '*•.*’* • 

made under four possible conditions: . (1) the offender presents a security or.

management problem which is not met by Alaskan facilities; (2) he needs special

treatment programs which are not available in Alaskan facilities; (3) he is a

federal prisoner (in which case he may be, but is not necessarily sent to a

federal prison); or (4) he requests placement in a federal prison because of his

parole plans. . • * ;

. t ~ ..

The 1974 legislature passed a statute requiring that offenders serve one- 

third of sentence before being eligible for parole. The Division of Corrections
* ' \ J ,

administratively applied this ruling to eligibility for work release.or fur­

lough programs.' However, the Superior Court of the First Judicial District "• 

overturned this ruling as it applies to. educational and vocational training 

passes, striking down the one-third requirement. .



It is within the context of the events which took place during this period 

that the following information must be evaluated.

* • • .*•

Escapes and walkaways are, of course, in part determined by the size and 

security level of a facility, as well as its function. To aid the reader, 

Tablel shows the state insti t. Joris, rank ordered from most secure (Juneau) /•;. 

to least secure (Community Programs), the average daily occupancy rate of 

each in FY 75, and mandays boarded in FY 75. ..
.  *• •*! v. v* 
v

\ Table 1

Institution

Juneau

Fairbanks

Annex

Ketchikan

Eagle River
\ • * • • ' * • •

• * • 1 ■

Third Avenue V..’ 

Palmer

Community Programs

* * •• ’ • * \  ̂  a. •
.• * k:‘ V*1’ * •*.. • '“•*.* m' 1 • ’’r,*,

• v. ’‘•• .**' •
• .**• • -* • ./*•*' •’*

Average Daily Population, ' • ,
•••/*•'• £'.» 

and Mandays Boarded, FY 1975 •*,
. . .  ■ •.

Mandays Boarded 

. 22,995 .

'  • / 36,135 7'V:,y;y

V.

Average Population

V '• ■.: 63

109 

21 

61 .. t r

::: 46 ' V ,

• 49i . . .

13

39,785 

i 7,665

22,265 

■ 16,790

• / . j . .< , ’ • I *
vV-v’.- V

. . .  • IV. « . * .

••V •v.'r** ••
• V - -• •!.. ' .*->

■ -17,885 ’

$3?



7";' -4- • . ■ ■ •

.Escapes: . : • • : :

Table 2 shoves escapes from institutional supervision, presented, for

convenience, by calendar year. The term "institutional supervision" includes 
* . • * . 

escapes from inside-, the institutions, as well as escapes from supervised'.
. r

exercise yards or outside work crews, and other escapes from escorts. The 

institutions are, again, rank ordered from most to least secure in terms of

,.y  •,

their structure and programs.

• Table 2 .

: * ; Escapes From

. 'Institutional Supervision
• ■ »

6 months .  v ':'' ' '• V

• » '  » «
• kv  .  .

• -. . * .* ' * * ■. . . "* •••*%••• «- • • ... ..

- * •* - „  . . .  . .  «*.

> «' — «■> .; . .*

• % -
:*Vv

Institution " '- CY 1973 - CY 1974

Juneau .' ■. . 2  . ' • '7 ' 0

Fairbanks i ■ 0

Annex . • • o '• 0

Ketchikan ' .' . 4 0

Eagle River ' ;j} N/A :  5*

Third Avenue ' • ; 0 • : 5 ‘

Palmer . . 2 • JL ■. - • * ’• • Lxr' *

¥  11 A

10 1/2 months S/Vc:* 
CY 1975 \;V Total.

0

0

2

. 1

3
•• »' 

.1
i,/V *,•,.* ’** '<

vy-sf.

• • .  * • * • i •

v i X C  e• ■ i ; ; ‘ .

;r j :

*■* ’'"i ■ j **

■ ;v ' -.4 i

V  .
■ A V1

. .  •. '--'V.y

; : •" ; *;/•!. ; v:.’
• • .  -. v  •• ‘ • t,? • «.'• •? v V . - f h . ' .>£0.2. . •„ f ? * V. » r 4 • • v - .r. . v* “ .

.includes 3 charged with attempted escape

Eighteen

were fcom minimum-security facilities. Eleven'were from medium-security con

• ’ y-?V^ '• X m-~-
:an of the escapes (including three prosecuted as attempted escape) !'.‘V'.y^Cv 

linimum-securitv facilities. Eleven'were from medium-securitv con- ' •'f •-•'■•r,'-':-
• • • • «f.,( « •• t- *r* • ’ ■»

ditions (including three from exercise yards), threewere from escorts, and one vf;- v 

'was from the maximum-security unit at Eagle River, which has since adopted - '

operational policies consistent with a maximum-security unit. •



Thirty individuals accounted for the 33 escapes, with one individual escaping 

twice and another’three times. ' •• '
• • -* :.. I- *. '

The^e were three incidents of triple escapes. In 1973, three inmates in 

Ketchikanlikan overpowered a guard, locked him in a cell and escaped. ".In/1974, three 'l ' - 
inmates at Eagle River became involved with smuggled alcohol, and were- charged with

• :. ' i; ‘i. ' -'i ’ i •
Attempted Escape. 'In'

alcohol into the

• There v/ere
< .

re three doiible escapes; in 1973, two inmates escaped W O u n e a u  by Igj-;

' •' •' ■ ‘ ‘ * ’I. | j ! T_ - 1CTJ/I  - -«C  __ — J-l   " **•climbing the fence of the exercise yard.-.: In a 1974 incident, two inmates-of t h e - :
•’ . . . .  i  n:"i * • • i i- * • ' • I . ‘ • V t'T.'jV-

Third Avenue facility escaped, by sawing bars from a window, and "lowering themselves
1 •, j  i . __ • .y  ‘.V.f.ZT; -v’./S. .y.*, ■Z'ist.— i y -  ;**•

to the ground by a rope made of sheets. In 1975 two inmates left the'Eagle River 

facility:ility and were apprehended within hours, outside an Anchorage Massage. Pari or!..".
' .  * ' . .• ' "  .  !• • " * •

. • *. • . * . • i • i i ** t  . . l V :• \  1 . .  • .* . •
Of.the 33 escapes, 21 were committed by felons, 6 by unsentenced individuals, “ •

. .» » • ' t’ '* * . » * ’• V,(' < **,•’•* * v; * .<. " • •

.3 by misdemeanants,1 2 by individuals whose sentence was described as "one "year"
.    -1 •••.•".* • ; ' • j. > > .-I • • • * . *

/  -1. L. — » * 4 . L «. 4 - , i r t / s w ,  *» m / J  f / l A M f i a n o r t f c 1 i • ^  >*i f \  A l l  &  \ w i  Z> m  t i  m . i * .  * . a ^  „  * '  •

• • » * . 111 ■ i • , • , • . , . * . . . . . .
Of the 33 escapes, 21 involved rio known new offenses.while on escape status.!!.’vj;' 

Known offenses on escape status were: -one robbery; one rape (accompanying charges

of burglary and car’theft were dropped); one burglary,- one joyriding,’one
• . . • ■ . • i \  " 2 .  A * t?VV

offense, and one stolen boat. Pending charges 

and two possible burglaries.

. Sixteen es.capaes were apprehended within 24 hours, five by turning themselves y-'-y

in to authorities. Fifteen individuals v/ere at large for periods ranging f r o m ^

one day to 60 days, an average of I I days. Another left the state, and Alaskan .-' . 

officials were advised of his arrest 5 months later, one lemains at .large.- -. . .-



-Wal kawavs: *

Pre-release programs provide an incalculably important part of overall 

correctional programming. Among their major functions are:

1) They permit specialized treatment not available v/ithin the Alaskan

' correctional system, particularly for alcohol and drug problems;
’  *  •  t

2) They permit offenders to restore or maintain family ties; ' y

3) Work programs enable offenders to support their families and them-.
.* • • * * • V ■ _ * *•

.  t .  • .  • .  . • \  9.
selves, and make them contributing members of society. /'..y.::;''

4) They permit vocational training not available in the institutions;

5) ’ They provide a situation v/here offenders, correctional authorities

. and the Parole Board can observe the offender's readiness to return 

to society. .*• •.// • ' y;.)
• .  * . . .  .  . y^
• . ' •  • • » ■ «. •* *• * * . . • • « . . .  . ► • •«,

• . •' < , i  . V /* ** .* .  /  • •„

The major pre-release programs are: •. •'

1) Work release:''"-When ah/offender'is eligible for parole he rnay be ' 

classified for a work release program, which involves leaving an ^

*•
•’ A * ..."

institution during working hours only. •

2) Furlough programs: When eligible for parole, an offender may be -.'Vy. 

. furloughed to live outside, the institution, for example, while

• participating in a training program such as .yv the Seward Skill /;•/
a  • . ■. -■ v; j - *

/Center, or to work at a remote site. Supervision of furloughed .>;‘ v
•• * . *,••*•* '• '• •• l** * * . * S* /.V

offenders is provided jointly by the institution and the probation/ 

parole office closest to the offender. Short furloughs may also be 

used for such purposes as seeking employment or family visitation."”

3) Residential Treatment Programs: Residential treatment programs,'.': 

most of which are community-operated, may be used at any appropriate 

time during an offender's sentence, but generally are utilized on a



An offender may participate in any of these programs either on the recom­

mendation of the. Court, or through classification by correctional authorities.

Table 3 shows walkaways from unsupervised status on the various types of :;.v- 

pre-release programs. : / . ■' •; -V'dS’VCvi

Table 3i .  .

• Walkaways From

•. Pre-Release Programs

I. ‘‘aways From 
Un. .ervised Status

6 months 
CY 1973 CY 1974

10 1/2 months W ;  -v*1/.;. '
CY 1975 -Total-■*»    *' — * * :* T • •***.. - •.

Work Release 

Pass - •

Furlough

Community-operated 
Residential Programs

0

0

0

1

7

0

5 <
t • ' >

7

... \  • . «■  * .  . ■ v ■ -

.  r/*’ ' ' :  r/  ’  ■ - . r "

State-operated 
Residential - API

2

. •••■ 3 - W ‘
* 1V *' ;'V •. . .•« .: ; •.'?* v * •> ';V. * v v - . . . •

■ * *.* ' • * [•*.** .*• *-* •fT i ":?*.-•;•**~L • * * *
"JJ -7 ;'

. . . v/’f *,•' •'•V ;;• ; V f ? v T "
21 •••;•' ,  1.9 >

1 • .■''■ "•'iv,.TCV.V''""T1 V1* • ' *•.*■
  ;

Among the 44 v/alkaways, 16 were participating in court''recommended' pro-
' .V • . •„ ;  •. . . .  . .  . • •

, . r '..-v.-r'i.v---.*..-- y. •••../
on recommendation of the Parole Board, r Nine'of the-cmini*grams, and two were on recommendation of the Parole Board, r Nine'of the court

. • ’ ‘ .* * . .• . . -I • ••   * * •. . . .4 *. ' y ' '• t . • I t ■*’«> P *  ̂r" *
recommendations and both the Parole Board recommendations were for' residential

• . * • • • • * • • • V'tr-r■ *?

treatment programs.
••• • i • * •" r *' • • • i «*'

* • . ' ■ • •• * • '.***, ;»• V' . • • **' J •• .* J,* *. •
.. • •, . ’* , ’ ’ 4 • j* 1 •
> * v  \v’. ‘

Table 4 shows type of pre-release program from which the walkaways

occurred:



-8-

Table 4 

Type of Pre-Release Program

Number

tj'7-sstsWork Release 

’ A.P.I. "

Furlough 

.. Family House

;y.' . . \ Church Pass yyf,

• •*. ’■ Future House . ?•

. '-'Social Development Center .'* * . . » • • •  t , • t 1 % .i *

Fairbanks Alcohol Program

■. Fairbanks Halfway House

‘ • Ketchikan Halfway House

15

9

7

.* ' •••
'•ju .VwVv..;./..
• --rv-v• -  • >  v i  r f y ; ;  -

. • *. . ... • v  *.•.o.'v-*r% r• ,.t •* • . •* *v *-*.• >ri ’-v.*‘ •:* % .• ... • • • •••**.» . “i"”;* * •

' t,% * * T _ '. • * * • •■* *' *V*  ̂ *, 4 V 1 * v ’ • '*

* V* ' ’ • * • . . .  ' P  • • * ' % -1 •' •>*, .• "1 \

• i,* • . . * •** * l« "••• vV/.:V i* *• *' »V . •* ^ y . ^  ** '  •' f •
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The 44 walkaways were accounted for by 38 individuals; three individuals 

each walked away twice, and one left alcoholism programs four times (once after * • 

classificaf vjrt by Corrections, once after recoirimendation by the Parole Board,'-*'.' 1.y'Vr’• • . , • , • - \ t * ' * * " • ,• 'I" !•*' ,*

and twice after being rrecomnended to* the program by th&.Court);

• Thirty v/alkaways were made by felons, four by unsentenced individuals,'five '- ‘‘SV’:"':'.*
, - v n H . 5•;‘ -
t h e *  4 - U  r»  M /l r tV *  i > i a v * a  ' • o a V '* *  A  * . W l  t i n  “*by mii'sdemeananfcs, and the remainder were "one year" or "unknown". •' Niiie turned

• •* .. ■ .. *.* •**' ■ ** ' • * .U* • . » ‘ { •**. * ,*• S j V . V . *• •".**
themselves in. The remainder were apprehended, four of them out of state.

. , ''..I: --V. v-V.Vf- •

The following new crimes were committed: one Burglary; one OMVI; one Felon
. • ' * * .  • , i  ** • * \ • .r%* V.-* - .  ’*• Vr

in Possession of Firearm. The individual who had multiple walkaways accrued two 

counts of Hit and Run 

or) walkaway status

In two walkaways (both from API), Corrections-) was not notified of the event 

until after apprehension had taken place. .

i, two counts of Joyriding and three counts of Forgery while
* • • • • . ’• ** •* » " • "N* *. • • • • • •  1 . . • f • • • • * ^

- •* i *

•* *. *• *\ *r.;. "







An Act r e l ati ng to the Cook Inlet Land Exchange; e . d . "

C O M M I T T E E  R E P O R T

7 1 8 / 7 6  H O U S E

I ! / ^  . •

/ /' \ / /  ..‘ I
Mr .  S p e a k e r :  D a t e  M C '  I  ' / ''

TU „ . JUDICIARY , , . MB 78*1Th e  C o m m i t t e e  on has  had

u n d e r  c o n s i d e r a t i o n .  A Ma j  o r i t y  o f  t h e  memb e r s  o f  t h e  C o m m i t t e e  

( ) r e c omme n d s  i t  DO PASS

( ) r e c omme n d s  i t  DO NOT PASS

( ) r e c omme n d s  i t  DO PASS WI TH ATTACHED AMENDMENT(S)

( ) r e c omme n d s  I t  BE REPLACED WI TH CS F O R _________________ AND THAT

CS F O R _____________________ DO PASS

( ) " a n d "  r e c omme n d s  i t  BE REFERRED TO THE ______ ________________________

COMM I TTEE

( ) r e p o r t s  i t  b a c k  WI THOUT RECOMMENDATI ON 

( ) " o t h e r "

Membe r s  s i g n i n g  t h e  M a j o r  i t y r e p o r t :
Y\

, . v V. A / . . , .  V - T V  U f c S

/  ' ' —  t .----------------------------------------------
i y

Membe r s  NOT c o n  j r r i n g  i n  t h e  M a j  o r i t y r e p o r t :

_________________________  r e c omme n d s :

_________________________ r e c ommend  s :
/ 'r e c ommend  s :

/yi / £ c .
*lffA  f?YDU\' r e c o m m e n d s :  "

C / . s V c  / V C .
7  (  (<1V"*) ̂ ____________________  r e co mme nd s :

C ha i rma n
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' MEMORANDUM ■ . State or Alaska ■
Department o£ bttural Resources
Division of Geological & CeopUyaical Surveys

10; Kichanl C.T. Smith, Director . DATE: January 2, 1976

Division of Lands . . . — ............
. . • FILE NO:...... ........

TIED; Guy R. Martin, Commissioner • - .
Department of natural Resources TELEPHONE NO. ̂

FROM: ciclnud N. Coavell ’ sudject: Mineral Analysis of Proposed.
Mining Engineer ^  * '* ' Cook Inlet Land Trade

On. or about the 8th of October, Ross Schaff, Don McCee, and I not v/ith you In 
your office to advise you of the value of coal land the State was proposing to

• •• fiive eusy. It is my recollection that v c  advised y'ca at that time of the value
of coal on these lands and of w o r k  in pr ogress by the private sector in explor­
ing tha Beluga coal field. As I recall, all tbrce of us, orpecially Rcss and 

• • I, expressed p e r s o n a l  d i s p r o v a l  of the trade. It was and is our opinion that
Borne of the cost valuable land in the State is being trsde'd for land that has
little or n o  e c o n o m i c  p otential. ' •- -

‘ : . •••*. .rl-v *•»!..

• In direct concent on the articles by Mr. Galliett:

r Don KcGee and K. 0 TConnor in AOF 51, page 7, estimate 7.8 billion ton a
’ . of coal in the Eeluga field. Therefore, Hr. Galliett has a.reference

• • ‘from n report of the Alaska Geological Survey. My only concent on the 
first article is that recovery of 507. of the coal is low by todays

• . . . standards. . . . . .

In reference to the E e c o n d  article, it is my understanding that l?ish and
• . • ' ' • Game have control of fishing and the streams. I believe that this is

.covered in Section 16 of the State Statuatcs, so thane is no need to
control the Lake Clark or Iliaena areas for the fishing potential.
* • • • * •

' In Che 3rd article, Galliett appears to be accurate. I an nure \/o
• ’ could check on the number of natives and the allocation, but; the flg-

• ures are approximately those that I have read.

Kith regard to the cpecific "Lands to be given by the State to CIRI?:

Pt. Mackenzie (Appendix C - l.B)ar.d $hic Is within the Anchorage area 
end Is a valuable section for port facilities. * •

Knik-Uillou (Appendix C —  l.B and 3) —  This is an excellent recreation 
area near Anchorage. It contains the Nancy Lake State Recreation area,
Meadow Creek Campground, and many lakc3. There is both a coal pctcr.tlll 

. and oil and gas potential in the area. Coal at one: .time vas mined at
Dustou-

Knshwitna (Appendix C — l.B) —  This is price agricultural land - Uci:
Alaskas Agricultural Potential, Alaska Rural Development Council,
Publication No. 1, 1974. It also contains a site selected for the 
future caaftol of Alaska. It is ccccsenble by road end railroad, and 
has many home sites. The land has potential for fossil fuels and uraniur..



M i c h a e l  C.T. Smith Page 2 January  2, 1976

C h l c k n l o o n  ( A p p e n d i x  C  -  l . D  a n d  3) —  T h i n  is e x c e l l e n t  c o a l  l a n d  and. 

p a r t  i s  u n d e r  c o a l  l e a s e .  C o a l s  in thi.s a r e a  h a v e  a h i g h e r  c a l o r i f i c  

v a l u e  t h a n  t h e  B e l u g a  a r e a ,  i . e . ,  7 , 2 0 9  B t u  B e l u g a  v s .  1 2 , 0 0 Q t  Btu 

K a t u n u s k a .  S o m e  o f  t h e  iiat n n u sk a  c o a l s  h a v e  c o k i n g  q u a l i t i e s .  T h e r e f o r e ,

' H s t a n u u k a  c o a l s  h a v e  a  h i g h e r  m a r k e t  v a l u e  t h a n  B e l u g a  c c a l s .  T h e  r a i l r o a d  

r i g h t - o f - w a y  t o  t h e  a r e a  i c  r e t a i n e d  b y  t h e  A l a s k a  R a i l r o a d s .  T h e r e  a r e  

e x c e l l e n t  h o m e  s i t e s  i n  t h i s  a rea.

• A l e x a n d e r  C r e e k  ( A p p e n d i x  C  -  l . D  a n d  3) —  C o a l ,  o i l ,  gas, a n d  u r a n i u m  

p o t e n t i a l .

S o l c x a t o f  ( A p p e n d i x  C  —  3) a n d  K e c a i  P e n i n s u l a  ( A p p e n d i x  C -  l . E  and  3)

.— . T h o s e  a r e  e x c e l l e n t  c o a l  l a n d s .  T h e  c o a l s  a r e  n e a r l y  h o r i z o n t a l ,  t h a r e -  

■ f o r e ,  f a v o r a b l e  f o r  m i n i n g .  S e v e r a l  b e d s  a t  l e a s t  5 f e e t  t h i c k  u n d e r l i e  

t h e  a r e a .  U n d o u b t e d l y  t h e r e  a r e  at l e a s t  1 1 . 7  b i l l i o n  t e a s  o f  c o a l  in 

t h e s e  a r e a s .  I n  a d d i t i o n  t o  t h e  l o s s  of c o a l  t h e r e  w o u l d  b e  a  l e s s  of 

r e c E c a t i o n  a l o n g  t h e  b e a c h e s  of t h e  p e n i n s u l a .  T h i s  i n c l u d e s  b o t h  c l a n  

d i g g i n g  a n d  f i s h i n g .  I  h a v e  b e e n  i n f o r m e d  b y  n a t i v e  g r o u p s  t h a t  they 

i n t e n d  t o  p r o t e c t  t h e s e  r i g h t s ,  a n d  p r o h i b i t  n o n - n a t i v e s  f r o m  t r e s p a s s i n g .

A  l a w  s u i t  o n  t h i s  n a t t e r  i s  p r e s e u t l y  i n  c o u r t  ( E d w n r d s e n  v s .  N o rt o n ) .  

T h e s e  l o a d s  a l s o  h a v e  a  h i g h  a g r i c u l t u r a l  p o t e n t i a l .  I n  t h e  c a s e  of s t r i p  

m i n i n g  t h e  a g r i c u l t u r a l  p o t e n t i a l  c o u l d  b e  u t i l i z e d  t h e  y e a r  f o l l o w i n g  

c e s s a t i o n  o f  n i n i u g .

B e l u g a  ( A p p e n d I x  C  -  2 ( a ) )  —  T h i s  a r e a  c o n t a i n s  t h e  o u t c r o p s  o f  the 

C a ^ R S d n d  W a t e r f a l l  c o a l  b e d s  w h i c h  c a n  h a v e  r e s p e c t i v e  t h i c k n e s s e s  of 

2 7  e n d  5 0  f e e t .  S o m a  s e c t i o n s  c o u l d  c o n t a i n  70 m i l l i o n  t o n s  o f  c o a l  

v i t h  a  s t r i p p i n g  r a t i o  o f  l e s s  t h a n  3 to 1. O n e  t o w n s h i p  c o u l d  c o n t a i n  • 

2 . 5  b i l l i o n  t o n s  o f  c o a l .  Tills is a l s o  a n  a r e a  o f  h i g h  a g r i c u l t u r a l  

p o t e n t i a l ,  a n d  e x p e r i m e n t a l  v o r k  h a s  p r o v e n  tha t  r e c l a m a t i o n  c a n  be 

d o n e  a f t e r  s t r i p  m i n i n g .

I n  r e g a r d  t o  t h e  l a n d s  t o  b e  g i v e n  t o  t h e  S t a t e  b y  th e F e d e r a l  G o v e r n m e n t :

I n  g e n e r a l ,  t h e s e  l a n d s  a r e  u n d e r l a i n  b y  J u r a s s i c  l n t r u s i v e n  t h a t  h a v e

a. e. l o w  m i n e r a l  p o t e n t i a l  f o r  h a r d  m i n e r a l s ,  l a c k  e q u i v a l e n t  a g r i c u l t u r a l  

p o t e n t i a l ,  l a c k  t h e  r e c r e a t i o n a l  v a l u e ,  b e c a u s e  o f  innccer.sability, and, 

i f  n o t  s e l e c t e d  b y  t h e  n a t i v e s  m i g h t  s t i l l  b e  o w n  to s e l e c t i o n  by the 

S t a t e .  •

I n  r e g a r d  t o  t h e  r e p o r t  b y  D o b g J ^ K a l c h ,  a n d  O ' C o n n e r :

. T h e r e  a r c  n n n y  m i s l e a d i n g  s t u t c n e n t s  i n  th e  r e p o r t .  I f i u d  e r r o r s  in

t h e  c a l c u l a t i o n s  r e g a r d i n g  t h e  d i s c a u a t c d ^ j n m  tiLnx* * T h e  S t a n f o r d  R e s e a r c h  

I n s t i t u t e  h a s  a  r e p o r t  i s s u e d  I n  1 9 7 5  t h a t  g i v e s  f i g u r e s  t h a t  c o n f l i c t  

v l t h  t h o s e  o f  R o b e r t  B o t t g e -  N e v e r t h e l e s s ,  assarting t h e  i n a c c u r a t e  f i g u r e s  

d o  h a v e  m e a n i n g ,  s h o u l d  t h e  S t a t e  g i v e  at,’a y  suc h  v a l u a b l e  r e v e n u e  p r o­

d u c i n g  l a n d ?

B y  n  s e p a r a t e  m e m o r a n d u m  I a m  r e q u e s t i n g  t h e  r e p o r t  liy D o b e y  ct. a l l , b e  k e p t  

f o r  i n  h o u s e  u s e  a n d  n o t  i s s u e d  a s  a n  opcn-i'J.lc r e p o s t  b y  t h e  D i v i s i o n  of 

G e o l o g i c a l  e n d  C e o p h y s i c c l  S u r v e y s .



"MEMORANDUM • .••'••'State of Alaska

TO: C u y  liar tin, Connni3sion e r  of 

IFatural Resources 
•:ra; G i l  Eakincs, A c t i n g  State Ccologist file NO:

& /■ ' £ '
. ' TELEPHONE NO:

Department of Katural Resources 

Division of Geological 6 Ccophynical Survey 

DATE: J a n u a r y  2 ,  1376

FROM: Cl cl end il. Conuell 

M i n i n g  Engineer

SUBJECT: Eco n o m i c  Resource xVnnlysia of 

l-iea3ured end Indicated Coals 

H o v c m b e r  28, 1975

P.L. Dobey, J. Welch, K.K. O nConnor

A t  the r e quest of Gil Eakins, Acting State Geologist, I have reviewed the 

c r b j e c t  report. I find that the report is misleading, contradicts Alaska 

G eological Survey open file report L:51, is inaccurate and biased. 1 respectfully

r e q u e s t  that 

c a d  that of Uos3
department, b u t  I feel that the quality 

• Div i s i o n  Report. If published, the report certainly should be reviewed by

Rosa Schaff beforehand. \ ■ ,



•M EM ORANDUM  -State of Alaska
Departreat of Matural Resources
Division of Geological o Geophysical Surveys

10; K l c h e c l  C.T. Sraith, D i r e c t o r  DATE: J o n u a r 7  2> 1 9 7 6
Division of Land.1)

.VESIij Guy R. iiartic, C o c n i s 3 i o n c r

D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

FROM: Gilbert R. Iiakins SU3JECT: 2tineral Analysis of Proposed •
. Acting State Geologist Cook Inlet Land Trade

FILE HO: 

TELEPHONE NO:

In response to your letter of December 2 9 „ 1975 to Ross Schaff, I re­
quested Clcland Conwell, State Dining Engineer, to review the three newspaper 
art i d e a  by Uarold Galliett and again to assess- the tracts of lands involved in 
tea proposed land trade. . . .

I concur with Mr. Convcll's assessnent that it is not in the best in­
terests of the State to cake the proposed land trade. A  purely economic view 
indicates a high potential dollar value of the tracts to be traded to the Cook 
Inlet Native Association. Large reserves of quality coal are known, agricultural 
lands are present, and a reaonably good potential exists for patroleun and uraniun. 
In addition, the lands to be given to CDiA have wisely been celected near popu­
lated areas and where industrial and population growth cay be expected, we be­
lieve the potential revenues are very significafcSt and that an attenpt to’ put a 
discounted cash value on the resources today is not a fair evaluation.

In contrast, the Lands to be received by the State in the trade do not 

appear to have ua important funeral potential, are relatively inaccessable, aud 
m:e not suitable for development. .

cc; .Rosa S chaff, State Geologist - .

1
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I K  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

J. R. L E W I S  a n d  H A R O L D  H. 
G A L L I E T T ,  J R . , C i t i z e n s  an d  
T a x p a y e r s  o f  the S t a t e  of 
A l a s k a ,

P l a i n t i f f s ,

vs.

S T A T E  O F  A L A S K A ;  G O V E R N O R  
J A Y  H A M M O N D ;  G U Y  R. M A R T I N ,  
C o m m i s s i o n e r  of N a t u r a l  
R e s o u r c e s ;  M I C H A E L  C. T. 
SMI TH ,  D i r e c t o r ,  D i v i s i o n  
o f  La n ds ,

D e f e n d a n t s .

No. 7 6 - 1 6 0 8

i|

M E M O R A N D U M  IN S U P P O R T  O F  T E M P O R A R Y  
R E S T R A I N I N G  O R D E R  A N D  P R E L I M I N A R Y  I N J U N C T I O N

P l a i n t i f f s ,  p u r s u a n t  to A l a s k a  C i v i l  R ule 23, h a v e  c o m­

m e n c e d  thi s  a c t i o n  fo r p e r m a n e n t  i n j u n c t i o n  no t  o n l y  o n  their 

o w n  b e h a l f  b u t  o n  b e h a l f  o f  a l l  c i t i z e n s  a nd  t a x p a y e r s  of 

the S t a t e  o f  A l a s k a .  P l a i n t i f f s  are a l l e g i n g  a n d  i n t e n d  to 

p r o v e  t h a t  the B e l u g a  l a n d  e x c h a n g e  c o n t e m p l a t e d  by the 

H a m m o n d  A d m i n i s t r a t i o n  as a l l e g e d  h e r e i n  v i o l a t e s  the p r o v i s i o n s  

o f  the U n i t e d  S t a t e s  C o n s t i t u t i o n ,  the A l a s k a  S t a t e h o o d  Act, 

a n d  Lhe A l a s k a  C o n s t i t u t i o n .

P l a i n t i f f s  a l l e g e  t h a t  if the a c t i o n s  of the g o v e r n o r  

a n d  hi s a d m i n i s t r a t i o n  in a p p r o v i n g  the lan d  e x c h a n g e  a r e  not 

r e s t r a i n e d  a n d  e n j o i n e d ,  the c i t i z e n s  of the S t a t e  of A l a s k a  will, 

no the v i c t i m s  o f  an  e v e n  g r e a t e r  g o v e r n m e n t a l  g i v e - a w a y  

t h r o u g h  t h e  loss o f  v a l u a b l e  mitior.il r e s o u r c e s  t h a n  o c c u r r e d  

d u r i n g  th e  T e a p o t  D o m e  scandal, o f  P r e s i d e n t  H a r d i n g ' s  a d m i n i s­

t r a t i o n  y e a r s  ago.



' l a w s u i t  n o r  a l a w s u i t  to h a r a s s  or e m b a r r a s s  the H a m m o n d
;•

j! A d m i n i s t r a t i o n .  Tlie i s s u e s  p r e s e n t e d  h e r e i n  a r e  v e r y  real a n d
**

: s u b s t a n t i a l  i s s u e s  i n v o l v i n g  q u e s t i o n s  c o n c e r n i n g  the S t a t e ' s
I;
i m i n e r a l  r e s o u r c e s  w h i c h  w i l l  a f f e c t  the c i t i z e n s  a n d  t a x p a y e r s  
I;
; o f  the S t a t e  o f  A l a s k a  f o r  g e n e r a t i o n s  to come, 

j A l t h o u g h  the f a c t s  are  s u m m a r i z e d  in d e t a i l  in the

•'.complaint f i l e d  in this case, the c h r o n o l o g i c a l  s e q u e n c e  of
li; J
i! e v e n t s  is set f o r t h  again, a n d  the b as i s  o f  p l a i n t i f f s '  l eg a l

j1
;; c l a i m s  a . e  f u r t h e r  set f o r t h  below..
«
jj * A. F A C T S

.1
!• 1. T h e  c h r o n o l o g i c a l  s e q u e n c e  o f  e v e n t s  l e a d i n g  to the

i!
j; p r e s e n t  d i s p u t e  c a n  be s u m m a r i z e d  as follows:
i;

In 1955 the then T e r r i t o r y  o f  Alas k a ,  t h r o u g h  its l e g i s -
j!

■ laturc, p r o v i d e d  for a c o n s t i t u t i o n a l  c o n v e n t i o n .  F.lectod

I.
••delegates a d o p t e d  a c o n s t i t u t i o n  o n  F e b r u a r y  5, 1 9 5 6  w h i c h  

i'
:! w a s  r a t i f i e d  by the p e o p l e  o f  A l a s k a  or. April. V \, 1956. T h i s  

" c o n s t i t u t i o n  a d o p t e d  by the p e o p l e  of A l a s k a  s e r v e d  as a b a s i s

i
n f o r  s u b s e q u e n t  p e t i t i o n s  to C o n g r e s s  for s t a t e h o o d  a n d  c.onsti-
I,

j! t u t c d  a n  o f f e r  to a c c e p t  the p r i v i l e g e s  and r e s p o n s i b i l i t i e s

I'
; o f  that s t a t u s  in a c c o r d a n c e  w i t h  the terms o f  s a i d  c o n s t i t u t i o n .

i 2. A r t i c l e  VIII, S e c t i o n  9 of the C o n s t i t u t i o n  of the
n
•i S t a t e  of A l a s k a  p r o v i d e d  in part as follows:

S e c t i o n  9. S a l e s  a n d  Grants. S u b j e c t  to 
the p r o v i s i o n s  of this s e c tion, Liu* l e g i s­
lat u r e  n a y  p r o v i d e  for the sale or g r a n t  
o f  s t a t e  lands, o r  i n t e r e s t s  therein, a n d  
e s t a b l i s h  s a l e s  p r o c e d u r e s .  All s a l e s  or 
g r a n t s  shall [contain s u c h  reservat ion!; to 

1 the S t a t e  of all r e s o u r c e s  as ma y  be r e q u i r e d
by  C o n g r e s s  or the S t a l e  and shall p r o v i d e  
for a c c e s s  to t h es e  return root*.

3. T w o  y e a r s  a f t e r  the p e o p l e  of A l a s k a  a d o p t e d  th •
• i
' a b o v e  c o n s t i t u t i o n a l  p r o v i s i o n s ,  C o n g r e s s  p a s s e d  the A l a s k a

Plaintiffs wish to emphasize that this is not a political
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S t a t e h o o d  Act, a p p r o v e d  o n  J u l y  7, 1950. Soc. 6(i) of the

S t a t e h o o d  A c t  is a d i r e c t  res antic b y  C o n g r e s s  to the p r o v i s i o n s

c o n t a i n e d  in A r t i c l e  VI.II, Sec. 9 o f  the A l a s k a  C o n s t i t u t i o n

set forth abo v e.  T h e  A l a s k a  S t a t e h o o d  A c t  s t a t e d  in this

s e c t i o n  as fo l lows:

A l l  g r a n t s  m a d e  o r  c o n f i r m e d  u n d e r  this 
A c t  s h a l l  i n c l u d e  m i n e r a l  d e posits. T h e  
g r a n t s  of m i n e r a l  l a n ds  to the S t a t e of 
A l a s k a  u n d e r  s u b s e c t i o n s  (a) a n d (b) of 
this s e c t i o n  ar c m a d e  u p o n  the e x p r e s s  c o n­
d i t i o n  tha t  al l  sales, g r an t s ,  deeds, or 
p a t e n t s  for a n y  o f  the m i n e r a l  lands so 
g r a n t e d  s h a l l  be  s u b j e c t  to a n d  c o n t a i n  
a r e s e r v a t i o n  to the S t a t e  of all o f  the 
m i n e r a l s  in the l a n d s  so sold, g ra nted, 
d e e d e d ,  or p a t e n t e d ,  . . . .

Sec. 6 ( i) o f  the A c t  f u r t h e r  p r o v i d e d  that any  lands or 

m i n e r a l s  d i s p o s e d  o f  b y  the S t a t e  o f  A l a s k a  c o n t r a r y  to the 

p r o v i s i o n s  of the a b o v e  s e c t i o n  w o u l d  be f o r f e i t e d  to the 

U n i t e d  S t a t e s  b y  a p p r o p r i a t e  p r o c e e d i n g s  i n s t i t u t e d  by the 

A t t o r n e y  G e n e r a l .

Sec. 8(b) o f  the S t a t e h o o d  Ac t  p r o v i d e d,  in a d d i t i o n ,  that

In the e v e n t  e a c h  o f  the f o r e g o i n g  
p r o p o s i t i o n s  (grants of land r e s t r i c t i o n s  
a p p r o v a l  by m a j o r i t y  vo t e  in s t a t e h o o d  
e l e c t i o n )  is a d o p t e d  at s a i d  e l e c t i o n  by 
a m a j o r i t y  of the legal v o t e s  cast on 
s u b m i s s i o n ,  the p r o p o s e d  c o n s t i t u t i o n  
of the p r o p o s e d .  S t a t e  of Alaska, 
r a t i f i e d  by the p e o p l e  at the e l e c t i o n  
h e l d  on A p r i l  24, J 956. a b a l I  be d e e m e d  
a m e n d ed a c c o r d ingly. (K m p h a s i s  s u p p l ie d )

4. By P u b l i c  L a w  92-203, 83 Scat. 6 8 S , a p p r o v e d  

Decc her 18, L971, C o n g r e s s  e n a c t e d  the A l a s k a  N a t i v e  C la i m s  

S e t t l e m e n t  Act. T h i s  Act p r o v i d e d  for the fair a n d  just sett:le­

nient of a l l  c l a i m s  b y  n a t i v e  g r o u p s  in A l a s k a  b a s e d  upon I h e i r  

a b o r i g i n a l  l.rvl claims. All p r i o r  c o n v e y a n c e s  of p u b l i c  laud 

pursuant: to f e d e r a l  law an d a l l  t e n t a t i v e  a p p r o v a l s  pursuant 

to See. 6(g) o f  the A l a s k a  S t a t e h o o d  A c t  weft' d e c l a r e d  to ho 

an e x t i n g u i s h m e n t  o f  the a b o r i g i n a l  t i t l e  of A l a s k a  natives.

■3-
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T h e  A c t  f u r t h e r  p r o v i d e d  for 12 g e o g r a p h i c  r e g i o n s  w i t h i n  th- 

S t a t e  a n d  for a p p r o p r i a t e  regional, n a t i v e  c o r p o r a t i o n s  w h i c h  

w e r e  g i v e n  th e  r i g h t  to s e l e c t  land a n d  s h a r e  in the r e v e n u e -  

f r o m  the s a l e  o f  m i n e r a l s .  Sec. 12 of the A l a s k a  N a t i v e  C l a i m s  

S e t t l e m e n t  A c t  p r o v i d e d  f o r  the s e l e c t i o n  of l an d  by e a c h  

v i l l a g e  c o r p o r a t i o n  w i t h i n  the t o w n s h i p  ..n w h i c h  the v i l l a g e  

is l o c a t e d,  p l u s  a n  a r e a  t h a t  w o u l d  m a k e  the t otal s e l e c t i o n  

e q u a l  to the a c r e a g e  to w h i c h  the v i l l a g e  w a s  e n t i t l e d  u n d e r  

Sec. 14 o f  the Act.

5. B e c a u s e  o f  e x i s t i n g  fede r a l  w i t h d r a w a l s , s t at e  

l a n d  s e l e c t i o n  a n d  o t h e r  n o n - n a t i v e  s e t t l e m e n t  p a t t e r n s  w i t h i n  

the C o o k  I n l e t  re g i o n ,  C o o k  I n l e t  Region, Inc., a n a t i v e  c o r­

po r a t i o n ,  w a s  n o t  a b l e  to s e l e c t  lands w h i c h  it c o n s i d e r e d  

o f  lik e  a n d  s i m i l a r  c h a r a c t e r  u n d e r  the f o r m u l a  e s t a b l i s h e d  by 

the A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act. For a p p r o x i m a t e l y  

t h r e e  y e a r s  f o l l o w i n g  the e n a c t m e n t  of this Act, C o o k  Inlet 

R e g i o n ,  Tnc. n e g o t i a t e d  w i t h  the S e c r e t a r y  of Lho I n t e r i o r  in 

a n  a t t e m p t  to i n s u r e  its l a n d  s e l e c t i o n  of a s i m i l a r  a n d  like 

c h a r a c t e r .

6. C o o k  inlet R e g i o n ,  Inc. wa s d i s s a t i s f i e d  w i t h  these 

n e g o t i a t i o n s  w i t h  the U n i t e d  S t a t e s  D e p a r t m e n t  of the I n t erior, 

a n d  it. f i l e d  s u i t  in a D i s t r i c t  Court . N e g o t i a t i o n s  c o n t i n u e d ,  

h o w e v e r ,  a n d  the s o l i c i t o r  for the D e p a r t m e n t  of I n t e r i o r  rn d e  

a n  o f f e r  to c o n v e y  to C o o k  I nlet Region, Inc. ten s u r f a c e  and 

f i f t e e n  s u b s u r f a c e  t o w n s h i p s  w i t h i n  the Kinal Nat ionel N, . •;,<

Range, i n c l u d i n g  the S w a n s o n  R i v e r  o i l f i . ld ,  as well as a d d i­

tional federal lauds in the then Create!" A n c h o r a g e  A r e a  I 'rough. 

T h o s e  l a n d s  i n c l u d e d  land at I’oinl. W o r u n x o f ,  l’oint C u '.u Ik ’I, 

a n d  a s i z a b l e  p o r t i o n  of the Campbell air s t r i p  tract. (’•»•!< I nl e t  

R e g i o n,  Inc. d e c l i n e d  thi s  o f f e r  audit was later withdr.r.



<
K i, e x c h a n g e d .

7. T h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  r u l e d  in f a v o r  of
I

the S e c r e t a r y  o f  the I n t e r i o r  a n d  a g a i n s t  C o o k  Inlet R e g i o n ,

i
. Inc. in F e b r u a r y  o f  1975. P e n d i n g  the a p p e a l  o f  the c a s e  to

I
the N i n t h  C i r c u i t  C o u r t  of A p p e a l s ,  C o o k  Inlet R e g i o n ,  Inc.

j; j
!! a p p e a l e d  to C o n g r e s s  fo r  l e g i s l a t i v e  relief. D e s p i t e  the fact

I' I
il that C o o k  I n l e t  R e g i o n  p r o b l e m s  w e r e  s o l e l y  w i t h  a n d c o n c e r n i n g

•' !
j the f e d e r a l  g o v e r n m e n t  a n d  f e d e r a l  land, the S t a t e  e n t e r e d  into

i!
■> by the Department of the Interior.

I
i

j! the n e g o t i a t i o n s  in an a t t e m p t  to h e l p  s olve the p r o b l e m s

It b e t w e e n  the C o o k  I n l e t  R e g i o n  an d  the federal g o v e r n m e n t .
»'(
i. 8. T h e  U n i t e d  S t a t e s  D i s t r i c t  C o ur t  r u l e d  in f a v o r  of
I
j; the S e c r e t a r y  of the I n t e r i o r  a n d  a g a i n s t  C o o k  Inlet Regi o n ,

: Inc. in F e b r u a r y  o f  1975. P e n d i n g  the a p p e a l  of the c a s e  to the 

■ N i n t h  C i r c u i t  C o u r t  of A p p e a l s ,  C o o k  Inlet Region, Inc. a p p e a l e d  

to C o n g r e s s  for l e g i s l a t i v e  reli e f .  D e s p i t e  the fact that C o o k
I
. I n l et  r e g i o n  p r o b l e m s  w e r e  s o l e l y  w i t h  and c o n c e r n i n g  the 

federal g o v e r n m e n t  a n d  f e d e r a l  land, the S t a t e  e n t e r e d  into 

the n e g o t i a t i o n s  in an a t t e m p t  to h e l p  solve the p r o b l e m s  b e t w e e n  

' the Cook I n l e t  R e g i o n  and tlu* fede r a l  go v e rn m e n t .

Jl
9. T h e  Stale, C o o k  In Let Region, Inc., and the P e p a rt -

;! merit: of the I n t e r i o r  e n t e r e d  into the n e g o t i a t i o n s  c o n c e r n i n g

• the e x c h a n g e  o f  lands pursuant to Sec. ?'S(f) of I.lie A l a s k a

N a t i v e  C l a i m s  S e t t l e m e n t  Act w h i c h  p r o v i d e d  as follows:

T h e  S e c r e t a r y ,  the S e c r e t a r y  o f  Defense, 
a n d  the S e c r e t a r y  of A g r i c u l t u r e  are a u t h o r i s e d  
to e x c h a n g e  an y  I a m i s  o r  i rite rests ( h e r ei n  

g i! in A l a s k a  u n d e r  t h e i r  j u r i s d i c t i o n  for lands
», j? o i; or i n t e r e s t s  t h e r e i n  ol tlu* V i l l a g e  C o r p o r a t i o n s ,

m < & * ri ' Reg, Iona I C o r p o r a t i o n s ,  Individuals, or the
S l a t e  for I he 'purpose of el’fee ling, land eon-  

« i; •) <j sol idnt ions o r  to f a c i l i t a t e  the t inagvivnt
q  y t' or d e v e l o p m e n t  of tin* land. Rx* haiip.cs shall
v f ° / he o n  the ba s i s  o f  equal value, and e i t h e r
£! j| c " p a r t y  to the e x c h a n g e  m a y  pay or accept c a s h
i < 1! ? iai o r d e r  Lo equal Lxe the v al u e  of the m  operl i ■ a

« » !  ___i..... i
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10. P u r s u a n t  to the e x c h a n g e  p r o v i s i o n s  c i t o d  above, 

the S t a t e  v o l u n t e e r d  the trade, o f  v a r i o u s  p a t e n t e d  lands to

the D e p a r t m e n t  o f  the I n t e r i o r  fo r  e x c h a n g e  a n d  g r a n t  to the C o o k  

Inlet Region, Inc. T h e  t erms of the settlement, w e  re, in 

summary, that the S t a t e  of  A l a s k a  o b l i g a t e d  i t s e l f  to c o n v e y  

l ands to the U n i t e d  S t a t e s  for e x c h a n g e  w i t h  C o o k  Inlet Region, 

Inc. in a c c o r d a n c e  w i t h  " T e r m s  a n d  C o n d i t i o n s  for L a n d  C o n­

so l i d a t i o n  a n d  M a n a g e m e n t  in C o o k  I nlet A r e a "  m a d e  a pa r t  of 

the r e p o r t  from the C o m m i t t e e  on Triterior a n d  I n s u l a r  A f f a i r s  

a c c o m p a n y i n g  H R  66-1, the a m e n d m e n t . t o  the A l a s k a  N a t i v e  C l a i m s  

S e t t l e m e n t  Act. Further, C o o k  I n l e t  Regio n ,  Inc. w a s  to d i s­

mi s s  its l a w s u i t  ir. the c a s e  o f  C o o k  I n l et v. K i c p p e,  75-2232, 

N i n t h  C i r c u i t  C o u r :  o f  A p p e a l s ;  a n d  o t h e r  n a t i v e  v i l l a g e  

s e l e c t i o n s  u n d e r  S;-u. 1?. of the S e t t l e m e n t  A c t  c o n c e r n i n g  

lands w i t h i n  L a k e  Clark, a n d  o t h e r  a r e a s  o u t s i d e  the C o o k  

Inlet Region, T n c . , w o u l d  be w i t h d r a w n  to e n a b l e  the e x c h a n g e  

to t ak e  p lace by s u b s t i t u t i n g  land o u t r i d e  C o o k  I n l e t  region. 

T h e s e  t erms a r e  s u n m a r i x e d  in See. 1.2(a) o f  P u b l i c  L a w  9 /i-204, 

k n o w n  as A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  A m e n d m e n t s ,  a p p r o v e d  

J a n u a r y  2, 1976. Fee. 12(f) o f  the A m e n d m e n t s  s l a t e s  that all 

c o n v e y a n c e s  of lands m a d e  o r  to be m a d e  by the Stall- of A l a s k a  

in s a t i s f a c t i o n  of -he T e r m s  an d  C o n d i t i o n s  "shall pass all 

of the St a t e ' s  right;, title, a n d  i n t e r e s t  in s u c h  lands, 

i n c l u d i n g  Hie minc-vuls therein, as if those c o n v e y a n c e s  '..'ere 

m a d e  pursuant to S.v. 22(f) of the Set t lenient A c t . "

11. Sec. 17 of the A m e n d m e n t  p u r p o r t s  to a m e n d  {!■ c . 27(f) 

of (lie A l a s k a  N a t i v e  C l a i m s  S ettlement Act by a i m i n g  I hat in 

ai'j e x c h a n g e  m a d "  jursuanl to Sec. 77(f), I lie S l a t e  m a y  ee-.m.y 

its lands, " f r e e  o' the rent rlet ions of Sec. 6(i) of lit- 

A l a s k a  S t a t e h o o d  Act."

-6-



1?.. In the " T e r m s  a n d  C o n d i t i o n s "  c o n t a i n e d  w i t h i n

t h e  r e p o r t  a c c o m p a n y i n g  H R  6644, Sec. II at P. 42, L ite  S t a t e

o f  A l a s k a  w a s  a s k e d  to g i v e  its c o n s e n t  to the e x c h a n g e  a n d  

s e t t l e m e n t  a g r e e m e n t  w i t h i n  s i x t y  d a y s  of the conrrencement o.r 

t h e  1976 s e s s i o n  of the A l a s k a  State* L e g i s l a t u r e .  U p o n  s u c h  

c o n s e n t  b e i n g  g i v e n ,  the S t a t e  o f  A l a s k a  is b o u n d  to c o n v e y  

to the U n i t e d  S t a t e s  for r e c o n v e y a n c e  to C o o k  I n l e t  R e g i o n ,  

Inc. the l a n d s  set f o r t h  w i t h i n  the " Te r m s  a n d  C o n d i t i o n s . "  

P l a i n t i f f s  a l l e g e  o n  i n f o r m a t i o n  an d  b e l i e f  that s a i d  c o n s e n t  

m u s t  be g i v e n ,  if at all, p r i o r  to M a r c h  12, 1.976.

13. In a n  a t t e m p t  to i m p l e m e n t  Sec. 22(f) of the Alas!: 

N a t i v e  C L a i m s  S e t t l e m e n t  A ct, the A l a s k a  l e g i s l a t u r e ,  in 1972 

e n a c t e d  w h a t  is n o w  Sec. 3 3 . 9 5 . 0 6 0  A l a s k a  S t a t u t e s  w h i c h  

a u t h o r i z e s  the e x c h a n g e  of s t a t e  land w i t h  a n a t i v e  c o r p o r a l !  

" w i t h  the c o n s e n t  o f  the g o v e r n o r , "  w h e n  the p u r p o s e  is to of 

l a n d  c o n s o l i d a t i o n s  or to f a c i l i t a t e  the m a n a g e m e n t  ur devoir: 

nient o f  th e  land. S i m i l a r  to AtlCSA, Sec. 72(f), the A l a s k a  

S t a t u t e  p r o v i d e d  that e x c h a n g e s  shall be on Lbo b a s i s  o f  ccpia 

v a l u e ,  w i t h  e i t h e r  p a r t y  b e i n g  a l l o w e d  to a c c e p t  or p a y  c a s h  

in o r d e r  to e q u a l i z e  the v a l u e  o f  the p r o p e r t i e s  e x c h a n g e d .

14. T h e  g o v e r n o r  a n d  the State, t h r o u g h  its C o m m  is si. or.

o f  N a t u r a l  R e s o u r c e s  a n d  D i r e c t o r  of the D i v i s i o n  of h a n d s ,  i

proposing, to g i v e  a w a y  l ar g e  p a r c e l s  of land and is a l s o  p r o ­

p o s i n g  to c o n v e y  the s u b s u r f a c e  miner.; 1 r i g h t s  in s u c h  a m  m  • 

as w o u l d  c o n v e y  all iho coal, oil a n d  g a s  r e s o u r c e s  of I he 

lands. T h e  S t a t e  is p r o p o s i n g  to g i v e  awa y  I lie f o l l o w i n g  

e s t i m a t e d  r e s o u r c e s  (see p a g e s  4 1 3 ,  A f fidavit o f  H a r o l d  dal!

P r e s e n t  v a l u e  of coal $4, / 3 2 , O O O . n g

M i n i m u m  p r o b a b l e  present 
v a l u e  of oil a n d  gas

P r e s e n t  v a l u e  of s u r f a c e  estati

6 7 , 3 0 0 , do • 

431 , 6 0 3 ,  0 0 .'



(•
v a l u e  as a r e s u l t  o f  the e x c h a n g e :

•j P r e s e n t  v a l u e  of s u r f a c e  e s t a t e  1 6 5 , 9 1 7 , 4 4 0

F r o m  the a b o v e  s u m m a r y  o f  the e x c h a n g e  v a l u e s ,  the n e t  r e s u l t  

to the S t a t e  o f  A l a s k a  is as follows:
I
I N e t  loss $ 5 , 0 8 0 , 1 8 7 , 5 6 0

15. I n  a n  a t t e m p t  to r u s h  this m a t t e r  t h r o u g h  the le g i s-

, lature, in c o m p l e t e  d i s r e g a r d  o f  the c o n s t i t u t i o n a l  and s t a t u t o r y
It

i! i m p a i r m e n t s  to th e  e x e c u t i o n  of the e x c h a n g e ,  the H a m m o n d  

!! A d m i n i s t r a t i o n ,  o n  F e b r u a r y  17, 1976, i n t r o d u c e d  S e n a t e  Bill 

No. 67 4  w h i c h  p u r p o r t s  to g i v e  the C o m m i s s i o n e r  of N a t u r a l
I

’ R e s o u r c e s  a u t h o r i t y  to e x e c u t e  the e x c h a n g e  o f  l a n d  " n o t w i t h -
t •

i s t a n d i n g  a n y  o t h e r  p r o v i s i o n  of l aw." T hi s  b i l l  provider, 

in p art as f o l l o w s :
, i

W h i l e  the l a n d  e x c h a n g e  is a u t h o r i z e d  
b y  e x i s t i n g  lav;, the v a g u e n e s s  a n d  

.. a m b i g u i t y  o f  the p r o v i s i o n s  of the
a p p l i c a b l e  l a w c r e a t e  a s i t u a t i o n  w h i c h  
m a y  w e l l  i n v o l v e  p r o t r a c t e d  a n d  d e v i s i v e  
l i t i g a t i o n  a n d  c o n t i n u i n g  u n c e r t a i n t y  a n d  
d i s r u p t i o n  w i t h  r e s p e c t  to p u b l i c  a n d  
p r i v a t e  land m a n a g e m e n t .  T h e  lav; o n  the 

;; s u b j e c t  w i l l  be a m e n d e d  to r e m o v e  a n y
v a g u e n e s s  o r  a m b i g u i t y ,  but the t i m i n g  
for the land e x c h a n g e  r e q u i r e s  a c t i o n  now,

i; he fore a m e n d m e nt  for c l a r i f i c a tion of the
g e n e r al  l a w  oil e x c h a n g e s .  (Empiiasis
supplTeif)

S e n a t e  Bill No. 6 7 4 is n o w  the s u b j e c t  of l e g i s l a t i v e  h e a r i n g s
I

: a n d  p o s s i b l e  f u t u r e  a c t i o n  b e f o r e  M a r c h  12, 19/6.

The State proposes to receive the following estimated

15. T H E  P R O P O S E D  KXC'.IANSK V I O L A T E S  AKYiCLF. VIII,
H s (. ■; S E C T I O N  9, C O N S T  1 T U T  ION O F  T H E  S T A T E  O F  A L A S K A
I) t 4 ■ A N D  S E C T I O N  6(i) O F  T H E  A L A S K A  S T A T E H O O D  A C T
n i > a *;II 1 u v £
•! f * $ “ :
* ? ;) 5 A n y  r a t i o n a l  c o n s i d e r a l i o n  of the m e r i t s  o f  plaint ills'

Cl * J r
o P • o c l a i m s  must k e e p  in m i n d  the d i s t i n c t i o n  b e t w e e n  law.: an d  a r t s

'£ * ! . r.
< 2 ^ 1 ;  o f  the 1 egi si a L u r e , o r  of C o n g r e s s ,  and Lie I uiulai.ieiit a 1 >n 

A
•. b a s i c  law as set forth in the A l a s k a  C o n s t i t u t i o n  and it . ro., 
• •

I
i * 8 -

<



p a c t  w i t h  C o n g r e s s  as a c c e p t e d  in the A l a s k a  S t a t e h o o d  Act.

T h e  g e n e r a l  r ule is t h a t  a " c o n s t i t u t i o n "  in the A m e r i c a n  

s e n s e  o f  the t e r m  is the f u n d a m e n t a l  or b a s i c  l a w  to w h i c h  all 

o t h e r s  m u s t  c o n f o r m ; it s e r v e s  to p r o t e c t  the p e o p l e  a g a i n s t  

a r b i t r a r y  power; and a s t a t e  c o n s t i t u t i o n ,  lik e  that o f  the 

nation, is the s u p r e m e  l a w  w i t h i n  the r e a l m  a n d  s p h e r e  of 

its a u t h o r i t y  a n d  is a l i m i t a t i o n  o n  the p o w e r  o f  the l e g i s­

lature, b i n d i n g  on the s e v e r a l  d e p a r t m e n t s  of s t a t e  g o v e r n m e n t ,  

a n d  the p e o p l e  th e m s e l v e s .  16 C.J.S. C o n s t i t u ti on a l  L a w , §3 

at p. 23-26.

W h e n  a s t a t e  c o n s t i t u t i o n  m a k e s  d e f i n i t e  p r o v i s i o n s  

c o v e r i n g  a p a r t i c u l a r  s u b j e c t ,  that p r o v i s i o n  is e x c l u s i v e  a n d 

final, a n d  m u s t  be a c c e p t e d  u n e q u i v o c a l l y .  He n c e ,  c o n s t i t u t i o n a l  

p r o v i s i o n s  m a y  n o t  be a b r o g a t e d  b y  the l e g i s l a t u r e  o r  in any 

w a y  o t h e r  t han b y  c h a n g i n g  the c o n s t i t u t i o n  itself, an d  a 

right- g r a n t e d  by the c o n s t i t u t i o n ,  w h e n  u n c o n d i t i o n a l ,  c a n n o t  

be def e a te d ,  e v e n  in part, b y  statute. 16 C..1.S. C o n s t i t u t i o n a l. 

Lav:, §3 at p. 26.

In a d d i t i o n  to the a b o v e  g e n e r a l  p r o p o s i t i o n s ,  a n d  as 

a c o r o l l a r y  to t hese f u n d a m e n t a l  a n d  b a s i c  rules, is the r ule 

o f  law that the p r o v i s i o n s  o f  a s t a t e  c o n s t i t u t i o n ,  w h e n  

a c c e p t e d  by C o n g r e s s  as a b a s i s  for a d m i t t a n c e  of the S t a t e  

i nt o  the Union, c r e a t e  a c o m p a c t  w h i c h  c a n n o t  u n i l a t e r a l l y  be 

c h a n g ed  b y  an a c t  of C o n g r e s s  or by an act o f  the s t a t e  l e g i s­

lature w i t h o u t  p r o p e r  a m e n d m e n t  to the S t a t e  C o n s t i t u t i o n  

a p p r o v e d  a n d  r a t i f i e d  by a v o - e  of the people, lie;: 1 akat I a 

I ndian Continue.i ty v. Kjjan, 362 I’.Pd 901 , 91! (Alas'.1 1961);

S l a t e v C o m m i s s i o n e r s , 301 I’.2d 6V> (Okla. O p i n i o n  ol

the A t t o r n e y  G e neral, No. 6 (Alaska I960).

As  sot f o rt h  in the Statement, of Facts, supra,
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t h a t  " a l l  s a l e s or g r a n t s  s h a l l  c o n t a i n  s u c h  r e s e r v a t i o n s  to 

the S t a t e  of a l l  r e s o u r c e s  as n a y  be- r e q u i r e d  by C o n g r e s s  or 

th e  S t a t e  . . .I*

T h e  a b o v e  p r o v i s i o n  of the A l a s k a  C o n s t i t u t i o n  c o n s t i t u t e d

a n  o f f e r  to the f e d e r a l  g o v e r n m e n t  tnat, u p o n  a d m i t t a n c e  to

the U n i o n  as a s t a t e  o n  e q u a l  footing, the S t a t e  w o u l d  a b i d e

i b y  a l l  r e s t r i c t i o n  u p o n  the c o n v e y a n c e  o f  s t a t e  l a n d s  as

r e q u i r e d  b y  the S t a t e  or C o n gr e s s .  T h i s  o f f e r  w a s  a c c e p t e d

ji in S e c t i o n s  6(i) o f  the A l a s k a  S t a t e h o o d  Act, w h i c h  s t a t e s  

!|
!; t h a t  " t h e  g r a n t s  of m i n e r a l  lands to the S t a t e  of A l a s k a  u n d e r  

s u b s e c t i o n s  (a) and (b) of the s e c t i o n  ar e  m a d e  u p o n  the

j
e x p r e s s  c o n d i t i o n  that a l l  sales, g r a n t s , deeds, o r  p a t e n t s  for

It• •
!• a n y  o f  th e  m i n e r a l  r i g h t s  so g r a n t e d  s h a l l  he s u b j e c t  to an d

I
c o n t a i n  a r e s e r v a t i o n  to the S t a t e  of a l l  of the m i n e r a l s  in 

the l a n d s  so sold, gr a n t e d ,  deeded, or p a t e n t e d  . . .

■
S e c t i o n  6(i) of the A l a s k a  S t a t e h o o d  Act f u r t h e r  s t a t e d

!i
!•; t h a t  a n y  l an d s  or m i n e r a l s  d i s p o s e d  o f  by the S t a t e  o f  A l a s k a
r

c o n t r a r y  to the p r o v i s i o n s  o f  the a b o v e  s e c t i o n  w o u l d  he for-
.
j! f e i t e d  to the U n i t e d  S t a t e s  by a p p r o p r i a t e  p r o c e e d i n g s  j.nsti-
II
; tilted b y  the A t t o r n e y  General.

T h e  o f f e r  o f  the S t a t e  as c o n t a i n e d  in A r t i c l e  VIII,

t.
S e c t i o n  9 of Lhe C o n s t i t u t i o n ,  an d  a c c e p t a n c e  of that o f f e r

i

•> t h r o u g h  the rest r i c t i o n s  c o n t a i n e d  in Sect ion 6(1) o f  tlu A l a s k a
*1

S t a t e h o o d  Act, c o n s t i t u t e d  a compact b e t w e e n  two s o v e r e i g n

s tate s ,  the p u r p o s e  of w h i c h  w.r; o b v i o u s l y  to p r o t e c t  lie p e o p l e
*

o f  the S t a t e  of A l a s k a  against the a r b i t r a r y ,  c a p r i c i o u s  or 

frau d u l en t  c o n v e y a n c e  of; Lhe m i n e r a l  rig,Ills of lhe S t a l e  w h i e h
f

w e r e  r e s e r v e d  e x c l u s i v e l y  for I he cil irons ol the Si ilo o' A'.iskn
I,

forever. N e i t h e r  an act of C o n g r e s s  nor an ael of Alar.', i 

l e g i s l a t u r e  '•an u n i l a t e r a l l y  a m e n d  or c h a n g e  tin* p r o v i s i o n  ol

- 1(1-



this c o m p a c t  w i t h o u t  a p r o p e r  v o t e  o f  the p e o p l e  of A l a s k a .

S e c t i o n  17 o f  the A m e n d m e n t s  p u r p o r t s  to a m e n d  S e c t i o n  22(f) 

of the A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  by s t a t i n g  that, in a n y  

e x c h a n g e  m a d e  p u r s u a n t  to S e c t i o n  2 2 ( f ) , the S t a t e  m a y  c o n v e y  

its lands " f r e e  of the r e s t r i c t i o n s  o f  S e c t i o n  6(.i) of the 

A l a s k a  S t a t e h o o d  A c t . "  A s  set f o r t h  above, S e c t i o n  6(i) of 

the A l a s k a  S t a t e h o o d  Ac t  is a p a r t  o f  Lhe c o m p a c t  w i t h  the 

p e o p l e  of the S t a t e  of A l a s k a  t h r o u g h  A r t i c l e  VIII, S e c t i o n  9 

of the A l a s k a  C o n s t i t u t i o n .  P u r s u a n t  to Sec. 8(b) of the 

S t a t e h o o d  Act, the A l a s k a  C o n s t i t u t i o n  w a s  " d e e m e d  a m e n d e d  

a c c o r d i n g l y , " a n d  Sec. 6(1) is t h e r e f o r e  a p a r t  of A r t i c l e  VIII, 

S e c t i o n  9 of  the A l a s k a  C o n s t i t u t i o n .

For the s o l e  p u r p o s e  of o b t a i n i n g  s t a t e  lan d  an d  its 

m i n e r a l  r i g h t s  to s a t i s f y  a federal, o b l i g a t i o n  to the n a t i v e s  

o f  Alaska, the f e d e r a l  g o v e r n m e n t  h a s  a t t e m p t e d  i l l e g a l l y  to 

cha ng e  the p r o v i s i o n s  o f  the S t a t e h o o d  Act, a n d  i ndirectly, 

the C o n s t i t u t i o n  oT the S t a t e  of A l a s k a .

The S u p r e m a c y  C l a u s e  o f  Lhe U n i t e d  S t a t e s  C o n s t i t u t i o n

do e s  not a l l o w  an act o f  C o n g r e s s  to w a i v e  or c h a n g e  p r o v i s i o n s

of a state c o n s t i t u t i o n  without an a p p r o p r i a t e  vote  of the

p e o p l e  t h r o u g h  c o n s t i t u t i o n a l  a m e n d m e n t ,  i nitiative, or

r e f e r e n d u m .  Dotting Aircraft' C o m p a n y  v. _ R • C. , 1.71 P . 2d,

838 (Wash. 1946). In this case, the S u p r e m e  C o u r t  of W a s h i n g t o n

s i t t i n g  o n  D an e  w a s  a s k e d  to h o l d  tha t  an act of C o n g r e s s

a l l o w i n g  p r o p e r l y  to be taxed w i l h i n  Lin* S i a t e  of I,’ashingl.oo

c hanged, t h r o u g h  (he S u p r e m a c y  C l a u s e ,  the p r o v i s i o n s  of I he

W a s h i n g t o n  Const i I ut ion prohibiting, the lax. T h e  court replied:

We cannot set hold, for to do so w o u l d  
e f f e c t i v e l y  do  a w a y  w i t h  the* p r o v i s i o n s  
of ou r  s t a t e  c o n s t i t u t i o n  by subject in,, 
t h o s e  p r o v i s i o n s  to be c o n t i n u a l l y  c h a n g e d  
by a c t s  of C o n g r e s s .  T h e  C o n stitul ion of



the U n i t e d  S t a t e s  has no t  g i v e n  that 
p o w e r  to C o n g r e s s ,  a n d  C o n g r e s s  has 
o n l y  t h e  p o w e r s  e x p r e s s l y  g i v e n  it. by 
t h e  c o n s t i t u t i o n  o.C the U n i t e d  Stat e s .
T h e  A m e r i c a n  s y s t e m  of g o v e r n m e n t  is 
d u a l  in n a t ur e ,  c o n t a i n i n g  F e d e r a l  a n d  
s t a t e  s o v e r e i g n t i e s ,  e a c h  ouprc-::.e w i t h i n  
its a p p r o p r i a t e  sphere. T h e  st a t e s  do 
n o t  get; t h e i r  p o w e r  f r o m  the F e d e r a l  
g o v e r n m e n t ,  but f r o m  the c o n s t i t u t i o n  
of  t h e  U n i t e d  States. T h e y  e x o r c i s e  
t h o s e  p o w e r s  i n d e p e n d e n t l y  of the C o n g r e s s  
o f  the U n i t e d  States. T h e  F e d e r a l  g o v e r n­
m e n t  h a s  no p o w e r  to c o n t r o l  the p o w e r  
or  a u t h o r i t y  o f  the S t a t e  ex c e p t  as suc h  
p o w e r  m a y  h a v e  b e e n  e x p r e s s l y  g r a n t e d ,  or 
as m a y  b e  n e c e s s a r y  to m a i n t a i n  the 
a c k n o w l e d g e d  p o w e r s  of the F e d e r a l  g o v e r n­
ment. 171 P . 2d at 842. .

T h e  S u p r e m e  C o u r t  o f  W a s h i n g t o n  f u r t h e r  d i s c u s s e d  the

p r o v i s i o n s  o f  the e n a b l i n g  act a d m i t  .ig W a s h i n g t o n  i nLo the

U n i o n  a n d  the e x t e n t  of s u b s e q u e n t  p e r m i s s i b l e  f e d e r a l  c o n t r o l

o v e r  s t a t e  m a t t e r s :

T r u e ,  C o n g r e s s  m a y  d e t e r m i n e  ib.j ci r­
c u m s t a n c e s  u n d e r  w h i c h  a st a t e  rt y  be 
a d m i t t e d  into the Union, hut tint d o e s  
n o t  g i v e  it a n y  p o w e r s  to c h a n g e  or
m o d i f y  e i t h e r  d i r e c t l y  or i n d i r e c t ly ,
Lhe p r o v i s i o n s  o f  the s t a t e  c o n s t i t u t i o n .
171 P . 2d at 842.

T h e  S u p r e m e  C o u r t  of A l a s k a  ha s  a l s o  s p o k e n  on the issue

n o w  b e f o r e  this c o u r t  in the c ase of Met la'.:at 1_e InJi.u^ Comm:.at

v. K g a n , 362 P . 2d 901 (Alaska 1961). P l a i n t i f f s  s u b m i t  lb.it 

t h i s  c a s e  is d i s p o s i t i v e  as to w h e t h e r  or :..>i Sect ion 1.7 of 

t h e  A m e n d m e n t s  to the A l a s k a  N a t i v e  C l a i m s  Settlement: Ait, 

in w a i v i n g  S e c t i o n  0 ( i) of the A l a s k a  Si at t. bo •<! Act, is inv ! >. 

a n d  .in v i o l a t i o n  of tlu* s t a l e  and federal . w p a c : .

I n  t h e  M e t  1 a k a  I la c a s e  t h e r e  w a s  a d ’s p i W e  a b o u t  11»»• 

l e g a l i t y  o f  L h e  s t a t e  p r o h i b i t i o n  o f  the t e o f  f i s h  I r a p s  

f o r  t h e  t a k i n g  o T  s a l m o n  i n  al l o f  tl u  r e .  ' i' :teiv. o f  tin 

S t a t e .  T h e  M e t  l a k a t  la I n d i a n  c o m m u n i t y  c l  if d  t h a t  tlu ii 

f i s h  tra p s :  w e r e  e x c e p t i o n s ;  t o  t h e  p r o h i b i t i o n s  c o n t a i n e d  in
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I
the C o n s t i t u t i o n  a n d  laws o f  the S t a t e  o f  A l a s k a  b e c a u s e  the y

I
w e v o  a u t h o r i z e d  b y  the S e c r e t a r y  of the I n t e r i o r  p ur s u a n t  to 

]i f e d e r a l  law.

r In d e t e r m i n i n g  w h e t h e r  the S t a t e  or f e d e r a l  g o v e r n m e n t

I
e x e r c i s e d  a u t h o r i t y  o v e r  f i s h  t r a p s  of the M e t l a k a l l a  Indians,

!■ the S u p r e m e  C o u r t  of A l a s k a  c a r e f u l l y  c o m p a r e d  the a p p r o p r i a t e

j!
li p r o v i s i o n s  o f  S e c t i o n  A o f  the A l a s k a  S t a t e h o o d  A c t  w i t h  

S e c t i o n  12, A r t i c l e  XII, of the A l a s k a  C o n s t i t u t i o n .  S e c t i o n

i'
ij 12, A r t i c l e  XII, of the A l a s k a  C o n s t i t u t i o n  s p e c i f i c a l l y

i!
ij a g r e e d  o n  b e h a l f  of the S t a t e  tha t  " u n l e s s  o t h e r w i s e  p r o v i d e d

b y  C o n g r e s s ,  the pro pe r t y ,  as d e s c r i b e d  in this s e c t i o n ,  s hall

:! r e m a i n  s u b j e c t  to the a b s o l u t e  d i s p o s i t i o n  o f  the U n i t e d  S t a t e s . "  

i' A s  q u o t e d  ou t  by the S u p r e m e  C o u r t  of Alas k a ,  the c o r r e s p o n d i n g  

a c c e p t a n c e  c o n t a i n e d  in S e c t i o n  A, A l a s k a  S t a t e h o o d  Act, s t a t e d  

that " all s u c h  l a n ds  or o t h e r  p r o p e r t y ,  b e l o n g i n g  to the U n i t e d

i, S t a t e s  or w h i c h  m a y  b e l o n g  to s a i d  n a ti v e s ,  shall he a n d  re m a i n

. u n d e r  the a b s o l u t e  j u r i s d i c t i o n  arid control o f  the Uni ted 

S t a t e s  . . . ."

S e c t i o n  A o f  the A l a s k a  S t a t e h o o d  Act: di d  not s p e c i f i c a l l y

*
' r e s e r v e  to the e x c l u s i v e  j u r i s d i c t i o n  a nd  control o f  the U n i t e d

I
S t a t e s  the t i s h i n g  r i g h t s  e a r l i e r  m e n t i o n e d  in S e c t i o n  12,

A r t i c l e  XII, C o n s t i t u t i o n  of the S l a t e  of Alas ka .  T h e r e f o r e ,

1 three d a y s  a f t e r  the f i s h i n g  trap c o n t r o v e r s y  aro s e ,  C o n g r e s s

e n a c t e d  a law w h i c h  s t a t e d  as follows:

i; S e c t i o n  A of the act o f  Jul y  /, 19 ‘ul,
('/? St.at. I!19) , p r o v i d i n g  for the ad- 

t) „ •, * -I mis:, ion of the S t a l e  of A l a s k a  into tin
g ̂  S $ .-■ Union, is a m e n d e d  by st i iking on* tlu*

* " li w o r d s  'all suc h  lands o r  o t h e r  p r o p e r t y ,
* p j f; b e l o n g i n g  to I lie Uni toil S t a t e s  or w h i c h

ii: ly lie I o.ig, to s.lid nat ives', ;ni.I inner! i e g
?■ ;; 9 in lien t h e r e o f  I lie w o r d s  ' :i I i(I i. I . ,

:< [, i or oilier p r o p e r t y  ( i n c l u d i n g  Ii
“ 1 riglits) , the right or title to

iicli lands 
11 i n g,
Ii i eii

m a y  be b o l d  by s a i d  native;, o r  is h eld
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b y  Lhe U r i t e d  S t a t e s  in t r u s t  fr r s a i d  
n a t i v e s .’

In d e t e r m i n i r g  the e f f e c t i v e n e s s  a n d  v a l i d i t y  of the

f e d e r a l  a t t e m p t  to a m e n d  the A l a s k a  S t a t e h o o d  Act, lhe S u p r e m e

C o u r t  of A l a s k a  p o i n t e d  out that, as r e q u i r e d  by the A l a s k a

S t a t e h o o d  Act, the f o l l o w i n g  p r o p o s i t i o n  w a s  s u b m i t t e d  to

the q u a l i f i e d  v o t e r s  o f  A l a s k a  o n  A u g u s t  26, 1958:

(3) Al l p r o v i s i o n s  o f  the Ac t  o f  C o n g r e s s  
a p p r o v e d  (date o f  a p p r o v a l  o f  th e  S t a t e h o o d  
A c t )  r e s e r v i n g  r i g h t s  o r  p o w e r s  to the
U n i t e d  States, as w e l l  as t h o s e  p r e s c r i b i n g
the terr.s o r  c o n d i t i o n s  o f  the g r a n t s  of 
l a n d s  or o t h e r  p r o p e r t y  t h e r e i n  m a d e  to 
t h e  S t a t e  o f  A l a s ka ,  a r e  c o n s e n t e d  to 
f u l L y  by s a i d  S t a t e  a n d  its p e o p l e .

T h e  S u p r e m e  C o u r t  of A l a s k a  f u r t h e r  n o t e d  Last this p r o p o­

si t i o n  wa s  a p p r o v e d  by a v o t e  of A O , 739 to 7 , 5 0 0  on August 26,

1958. T h e  S u p r e m e  C o u r t  of  A l a s k a  stat e d:

S e c t i o n  A o f  the A l a s k a  S t a t e h o o d  Ac t  
is a d i . e c t  r e s p o n s e  by C o n g r e s s  to 
the p r o v i s i o n s  c o n t a i n e d  in the five 
s e n t e n c e s  of S e c t i o n  12 o f  A r t i c l e  XTT. 
o f  the A l a s k a  C o n s t i t u t i o n .  T h e  two 
s e c t i o n s  c o n s t i t u t e  a c o m p a c t  b e t w e e n  
s o v e r e i g n s  . . . .  T h e  c o m p a c t  or c o n t r a c t  
b e t w e e n  A l a s k a  a n d  the U n i t e d  S t a t e s  
b e c a m e  e f f e c t i v e  u p o n  approval, of the 
t e r m s  of the A l a s k a  S t a t e h o o d  A c t  by 
Lhe v o t e r s  of A l a s k a . 362 P . 2d at 909, 9J0.

Th e  M c t l a k n t l a  I n d i a n  c o m m u n i t y  a r g u e d  that the c o n­

gressional. a m e n d m e n t  to the S t a t e h o o d  Act w a s  a part, o f  l In.*

compact an d  m e r e l y  " c l a r i f i e d "  the original, intent of C o ngress, 

T h e  S u p r e m e  C o u r t  cf A l a s k a  h e l d  as follo w s :

W o  c a n n o t  a c c e p t  this r e a s o n i n g .  Ii is
o u r  v l e r  that the a m e n d m e n t  f o r m s  no 
part: of the c o m p a c t  b e t w e e n  A l a s k a  and 
the U n i t e d  States. It w a s  iml e m o t e d  
until lii m o n t h s  a f t e r  the v o t e r s  of 
A l a s k a  Pul r a t i f i e d  tin* c o m p a r t ,  s i x 
m o n t h s  . ter A l a s k a  h ad  all/lined Si at e h u m ! , 
a n d  flirtc d a y s  a f t e r  t h e s e  c o n t r o v e r s i e s  
h a d  arisen. T h i s  port ion of Seet ion A 
r e s e r v e s  a b s o l u t e  j u r i s d i c t i o n  a m i  control 
in t h e  U n i t e d  States. As o r i g i n a l l y  enacted,
It a p p l i e d  o n l y  to " l a n d s  o r  o t h e r  prope r t y " .

1A-



A s  a me n d e d ,  it p u r p o r t s  to i n c l u d e  f i s h i n g  
r i g h t s  . . . .  T h e  c o n c i s e n e s s  o f  a n d  
c o r r e l a t i o n  b e t w e e n  the p e r t i n e n t  s e n t e n c e s  
of  the A l a s k a  C o n s t i t u t i o n  a n d  the r e s p o n d i n g  

•j p o r t i o n s  of S e c t i o n  A l eave no r o o m  for
the c o n s t r u c t i o n  a p p e l l a n t s  urge. 36?. P. 2d 

j: at 911.

T h e  M e t l a k a t l a  I n d i a n s  f u r t h e r  a r g u e d  that th e  C o n g r e s s i o n a l

I'- a m e n d m e n t  to S e c t i o n  4 of the A l a s k a  S t a t e h o o d  A c t  t r a n s c e n d e d
• I

j the p o l i c e  p o w e r  o f  the S t a t e  u n d e r  the S u p r e m a c y  C l a u s e  o f
!i

the U n i t e d  S t a t e s  C o n s t i t u t i o n .  T h i s  a r g u m e n t  a l s o  w a s  r e j e c t e d
I'
• by the S u p r e m e  C o u r t  o f  A l a s k a ,  w h i c h  s t a t e d  that the p o w e r  of 

j! a s t a t e  to c o n t r o l  a n d  r e g u l a t e  the. t a k i n g  o f  f i s h  a n d  g a m e

w i t h i n  its b o r d e r s  has a l w a y s  b e e n  r e c o g n i z e d  by the S u p r e m e  

C o u r t  of the U n i t e d  S t a t e s  as a p u r e l y  s t a t e  c o n c e r n .  Also, 

to w i t h h o l d  s o v e r e i g n t y  o v e r  the S t a t e ' s  i n l a n d  w a t e r s  f r o m
i
the S t a t e  w o u l d  he. a v i o l a t i o n  of the equal f o o t i n g  d o c t r i n e  

' b y  w h i c h  the S t a t e  of A l a s k a  was d e c l a r e d  adn.itted to the U n i o n  

u p o n  an e q u n L  f o o t i n g  w i t h  all o t h e r  states. 362 P . 2d at 913,
V

\  ^  ' 925, 927.

In the s a m e  m a n n e r  that the federal g o v e r n m e n t  a t t e m p t e d  

to a m e n d  the S t a t e h o o d  Act c o n c e r n i n g  the f i s h  t r a p  c o n t r o v e r s y ,

; C o n g r e s s  in S e c t i o n  17 of the A m e n d m e n t s  to t he A l a s k a  I.'ative

v.

I :

r

f i C l a i m s  S e t t l e m e n t  Act a t t e m p t s  Lo w a i v e  S e c t i o n  6(i) of the

r £
£ ' A l a s k a  S t a t e h o o d  Act: w h i c h  e x p r e s s l y  p r o h i b i t  I In* c o n v e y a n c e  of

^ t h e  m i n e r a l  r i g h t s  b e l o n g i n g  to all t h e  c i t i z e n s  of A l a s k a . Also, 

S e c t i o n  17 a t t e m p t s  to i n d u c e  (perhaps s e d u c e  is the b e t t e r  

w o r d )  L h e  S t a t e  to c o n v e y  a w a y  i t s  mine r a l  right;, in viol'll i o n  of

{.; A r t i c l e  VI 11, Sect:Lon 9, of the Consl itui ion of 'he S t a l e  of
m J .• j •:
i . i ■' J c  ; 
j * << c i

A 1 a.ska.

N e i t h e r  lhe A l a s k a  Const i I ul ion n o r  t i;. • A 1. a S •!o  • 1 i i  ”  
a & t <■; ?O *• 5 *
■ .. c■ ; Act st a n d  a l o n e  in defining, the n a t u r e  ol ih • ce .:;>.irl 1.

z' the two s o v e r e i g n s ;  b o t h  m u s t  he read t o g e t h e r  in the n a t u r e

of an o f f e r  and an  a c c e p t a n c e  c o n c e r n i n g  the grant of lands to

.  -]•» --



f
'' r e q u i r e d  as a c o n d i t i o n  of s u c h  grant;;. S e c t i o n  8(h) o f  (he

t
: S t a t e h o o d  A c t  e x p r e s s l y  a m e n d s  A r t i c l e  VIIJ, S e c t i o n  9 to 

c o n f o r m  to S e c t i o n  G(i) of s a i d  Act.

A r t i c l e  XIII, C o n s t i t u t i o n  of A l a s k a ,  p r o v i d e s  for 

t a m e n d m e n t  a n d  r e v i s i o n .  A m e n d m e n t s  to the C o n s t i t u t i o n  m a y
I
il b e  p r o p o s e d  b y  a t w o - t h i r d s  v o t e  o f  e a c h  h o u s e  of the l o g i a -  

•, l a t u r e ,  a n d  if a p p r o v e d  b y  a m a j o r i t y  of t r . e  v o t e s  c a s t  at t 

ii n e x t  s t a t e w i d e  e l e c t i o n ,  the a m e n d m e n t  is adopt ed .  S e c t i o n  

o f  A r t i c l e  XT.II p r o v i d e s  for a c o n s t i t u t i o n a l  c o n v e n t i o n  by 

r e f e r e n d u m .  A g a i n ,  a m a j o r i t y  of the votc.i c a s t  determine:; 

il the iss u e . A r t i c l e  X I  of t h e  C o n s t i t u t i o n  p r o v i d e s  for init

i i

f a n d  r e f e r e n d u m .  Ag a i n,  if a  m a j o r i t y  of the v o t e s  c a s t  on

i;
. the p r o p o s i t i o n  f a v o r  its a d o p t i o n  or r e j e c t i o n ,  Lhe i s s u e  ;

d e t e r m i n e d .  In a n y  case, t h e r e  is m o r e  tha n  a d e q u a t e  provi:; 

j; c o n t a i n e d  in the A l a s k a  C o n s t i t u t i o n  for the e n a c t m e n t  of a
* i

lav; w h i c h  w o u l d  a m e n d  o r  c h a n g e  A r t i c l e  VIII, S e c t i o n  9 shoe, 

the p e o p l e  o f  A l a s k a  d e s i r e  to c o n v e y  a w a y  their m i n e r a l  r i g  

In the. a b s e n c e  o f  a p r o p e r  d e m o n s t r a t i o n  o f  int en t  of 

the c i L i z c n s  of A l a s k a  to w a i v e  or c h a n g e  the p r o v i s i o n s  

: of A r t i c l e  VIIT, S e c t i o n  9, of the C o n s t i t u t i o n ,  a n y  a t t e m p t
i
. to c o n v e y  a w a y  the m i n er a l  r i g h t s  b e l o n g i n g  to the p e o p l e  

! s h o u l d  b e  h e l d  Lo be in violat ion of this reel'ion and in
»l

' v i o l  ion o f  t lie c o m p a c t  p r o v i s i o n s  b e t w e e n  I lu* S t a t e  o f  Air 

I- a n d  the U n i t e d  S t a l e s  p u r s u a n t  to the S l a U  Cue.. ' i I n; ion an.'
II

the A l a s k a  S t a t e h o o d  Act. T h e  o p i n i o n  of t lie S u p r e m e  Coin-} 

of A l a s k a  in I lie M o t l a k a l J a  c a s e  a n d  the i ■'.press Leu.;; of 

A r t i c l e  VI II, S e c t i o n  9, Const i t nt ion o f  Alas'.■, compel m  •. ’• 

a c o n c l u s i o n .

the State with Lhe reservation of all mineral rights being,
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T h e  S t a t e  of A l a s k a  t h r o u g h  its A t t o r n e y  G e n e r a l ' s  o f f i c e  

i i n  196 9  w a s  p r e v i o u s l y  c o n c e r n e d  w i t h  the same i s s u e s  d i s c u s s e d

I
I above. In c o n j u n c t i o n  w i t h  n e g o t i a t i o n s  a n d  c o n g r e s s i o n a l

i, . . .

r h e a r i n g s  p r i o r  to the e n a c t m e n t  of the A l a s k a  N a t i v e  C l a i m s

!' S e t t l e m e n t  Act, the q u e s t i o n  a r o s e  as to w h e t h e r  or n o t  it

' w o u l d  be l e g a l  to g r a n t  to the n a t i v e s  of A l a s k a  an  o v e r r i d i n g

I r o y a l t y  o f  2% o n  a l l  p r o c e e d s  fr o m  an y  s t a t e  a n d  f e d e r a l  land.

ij In the 196 9  O p i n i o n  of A t t o r n e y  G e ne r a l ,  No. 6, the

A t t o r n e y  G e n e r a l  p r e s e n t e d  hi s  o p i n i o n  to the H o n o r a b l e  W a y n e

N. A s p i n a l l ,  C h a i r m a n  o f  the C o m m i t t e e  on I n t e r i o r  a n d  I n s u l a r

■ A f f a i r s  for the  U. S. H o u s e  of  R e p r e s e n t a t i v e s .  T h e  S t a t e  of
!
p
j A l a s k a  in this l e n g t h y  o p i n i o n  t ook the c l e a r p o s i t i o n  that the
I

S t a t e  c o u l d  n o t  c o n v e y  a w a y  a 27, o v e r r i d i n g  r o y a l t y  f r o m  the 

: i n c o m e  f ro m  S t a t e  lands. T h e  o p i n i o n  of a t t o r n e y  G e ne r a l  s l a t e d  

in par t  as fo l l o w s :
j
I; A  d i v e r s i o n  o f  r e v e n u e s  w h i c h  m a y  be due
j' to the S t a t e  by v i r t u e  of S t a t e  la w  a n d

S t a t e  le a se s  is a f l a g r a n t  v i o l a t i o n  of 
the U n i t e d  S t a t e s  C o n s t i t u t i o n .  Jt not 
o n l y  g o e s  b e y o n d  the s c o p e  of the S u p r e m a c y  
C l a u s e  o f  the C o n s t i t u t i o n ,  but it a l s o  

I: t a k e s  the p r o p e r t y  of the p e o p l e  of the S t a t e
of  A l a s k a  in v i o l a t i o n  of the due p r o c e s s
c l a u s e  of the F i f t h  A m e n d m e n t  to the C o n -

i stitui:ion. A p r o v i s i o n  of that n a t u r e
c o n s t i t u t e s  a s e r i o u s  threat to any s t a t e  
g o v e r n m e n t  b e c a u s e  it a p p a r e n t l y  r e c o g n i z e s  
a r i g h t  of the federal g o v e r n m e n t  to control 
the f i n a n c e s  and t r e a s u r y  of s tale g o v e r n m e n t ,  

j Op  ini. tin He. 6, 1969, ;.! p. 8.
»l ” ** *’
i C o n c e r n i n g  the c o n f l i c t  hot.weu: the r o y a l l y  p r o v i s i o n sI f

■ a n d  the A l a s k a  Statehood' Act, the o p i n i o n  of the A t t o r n e y

Ge n e r a l  a s ks  t h e  f o l l o w i n g  q u e s t i o n :  "Hay I l i e U n i t e d  S i n . ’ . .

u n i l a t e r a l l y  enact l e g i s l a t i o n  in direct conflict w i t h  Hi"

j S t a t e h o o d  A c t ? "  T h e  A t t o r n e y  g e n e r a 1 a n s w e r e d  this o p i n i o n  

|;
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T h e  a n s w e r  Lo thi s  is that the U n i t e d  
S t a t e s  m a y  not c o n s t i t u t i o n a l l y  enact 
e f f e c t i v e  l e g i s l a t i o n  in direct c o n f l i c t  
w i t h  the c o m p a c t  p r o v i s i o n s  of the S t a t e­
h o o d  A c t  u n l e s s  t h e r e ' s  a n  a m e n d m e n t  to 
the C o n s t i t u t i o n  o f  the S t a t e  of A l a s k a  
b e c a u s e  a S t a t e h o o d  Act  c o n s t i t u t e s  a 
c o m p a c t  in a n a t u r e  of a c o n t r a c t  b e t w e e n  
t w o  s o v e r e i g n  g o v e r n m e n t s .  O p i n i c n  '.'o. 6 ,
1969, aL p. 10.

T h e  o p i n i o n  o f  the A t t o r n e y  G e n e r a l  f u r t h e r  s t a t e s  that 

the o n l y  c o n s t i t u t i o n a l  m e t h o d  by w h i c h  there can bo an a c t  

o f  l e g i s l a t i o n  w h i c h  is in d i r e c t  c o n f l i c t  w i t h  the A l a s k a  

S t a t e h o o d  A c t  is w i t h  the a p p r o v a l  of the p e o p l e  of the Statu 

of A l a s k a  o f  s u c h  f e d e r a l  l e g i s l a t i o n .  O p i n i o n . p. 11.

T h e  o p i n i o n  o f  A t t o r n e y  G e n e r a l  at p a g e  11 f u r t h e r  p o i n t e d

o u t  t h a t  p r o p o s i t i o n  3 s u b m i t t e d  to Lhe v o t e r s  at the t i r e  of

t h e i r  a p p r o v a l  o f  the A l a s k a  S t a t e h o o d  Act, w h i c h  p r o p o s i t i o n

is q u o t e d  a t  p. 14, s u p r a , h a d  the e f f e c t  of a .riding the St.; .

con st i  t u t i o n  to c o m p l y  w i t h  all o f  the r e s t r i c t  ions and

c o n d i t i o n s  c o n c e r n i n g  the g r a n t  of land  rv.de to the S t a t e  by

t h e  f e d e r a l  g o v e r n m e n t  in a c c o r d a n c e  w i t h  the A l a s k a  S t a t e  hop.'.

Act. T h i s  is so b e c a u s e  S e c t i o n  8 (b) of the A l a s k a  S t a L i h o e d

A c t  p r o v i d e d  in pari as follows:

In the e v e n t  e a c h  of Lite f o r e g oi n g  5 roposL- 
t i o n s  is a d o p t e d  at s a i d  e l e c t i o n  b. a 
m a j o r i t y  o f  the legal v o t e s  ca.-t on ••aid s u b ­
m i s s i o n ,  the p r o p o s e d  const i.l lit ion of the 

c p r o p o s e d  S t a t e  of Alaska, r a t i f i e d  by the 
p e o p l e  at; the e l e c t i o n  hol d  on .'n il 
1956, shill he do . nied a m e n d e d  .ce. ;\';u> ly,

In o t h e r  word:;, A r t i c l e  VJ 11 , S e c t i o n  9, Const h u t  i.) 

oT the S t a t e  o f  A l a s k a ,  in addi' ion to 00: I i»n: iny, an o' '< 

to the federal government. to a b i d e  by all tv .1 1 ' 'iions .... 

m a y  lie i m p o s e d  hy C o n g r e s s  in t iie A l a s k a  St .•.teheed Act c o m  

c o r n i n g  the g r a n t  of lands, a l s o  has been " d i e t e d  a m e n d e d "  

by S e c t i o n  8 (b) o f  lhe A l a s k a  S t a t e h o o d  Act to c o m p l y  in all

18
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r e s p e c t s  w i t h  the r e s t r i c t i o n s  as set forth in S e c t i o n  6(1).

It is s o m e w h a t  i n c r e d u l o u s  tint the o p i n i o n  o f  lhe 

A t t o r n e y  G e n e r a l  w o u l d  n o t  n o w  be thal A r t i c l e  VI.II, S e c t i o n  9, 

i C o n s t i t u t i o n  of the S t a t e  of A l a s k a ,  m u s t  b e  p r o p e r l y  amended.

5 b i l l i o n  d o l l a r s  r e p r e s e n t i n g  the m i n i m u m  p r e s e n t  v a l u e s  of

i S t a t e  w o u l d  be r e c e i v i n g  a p p r o x i m a t e l y  165 m i l l i o n  d o l l a r s

i!
! r e p r e s e n t i n g  the p r e s e n t  value, o f  the s u r f a c e  e s t a t e  in land.

T h e  c o n t e n t  of Galliett: 's s t a t e m e n t s  a n d  e v a l u a t i o n s  c o n ­

ta i n e d  w i t h i n  the a f f i d a v i t  a r e  not o u t l a n d i s h  and s p e c u l a t i v e ;  

• t o  the c o n t r a r y ,  e x p e r t s  e m p l o y e d  by t lie S t a l e  of A l a s k a  w i t h i n  

■ the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  h a v e  c o n c u r r e d  in Mr.
I
Gal lici t 1s o p i n i o n  t hat the p r o p o s e d  e x c h a n g e  d o e s  not r c s u l t  

in fair o r  e qu a l  v a l u e  to the Stale.

For ex a mple, the H a m m o n d  A d m i n i s t r a t i o n  on o r  a b o u t

fro m one r. 0. D o b e y  to j u s t i f y  the e x change. T h i s  report ,

in a c c o r d a n c e  w i t h  the i n i t i a t i v e ,  r e f e r e n d u m ,  or a m e n d m e n t

!; p r o v i s i o n s  of the S t a t e  C o n s t i t u t i o n  p r i o r  to the e f f e c t i v e
i;

;• a n d  v a l i d  d i s p o s i t i o n  of s t a t e  l a n d s  a nd  t h e i r  m i n e r a l  rights.

C. TIIF. P R O P O S E D  E X C H A N G E  D OES N O T  G I V E  TilF. S T A T E  
O F  A L A S K A  F A I R  A N D  E Q U A L  V A L U E  F O R  ITS L A N D  A N D  R E S O U R C E S

jj
As d e s c r i e d  in d e t a i l  in the a f f i d a v i t  o f  H a r o l d

1 G a l l i e t t ,  s u b m i t t e d  h e r e w i t h ,  the S t a te  o f  A l a s k a  in a c c o r d a n c e

•; w i t h  the p r o p o s e d  e x c h a n g e  t e r m s  w o u l d  he c o n v e y i n g  a w a y  o v e r

S t a t e  coal, oil, pas, a n d  s u r f a c e  rights. Tn e x c h a n g e ,  tho

11

On J a n u a r y  19/b, C l e l a u d  N . (!<nuvl 1 , Milling, E n g i n e e r ,
/
<



c o n c e r n i n g  the* " e c o n o m i c  r e s o u r c e  a n a l y s i s "  p r e p a r e

A d m i n i s t r a t i o n  b y  Mr*. Dohcy:

A t  the r e q u e s t  of G i l  Bakins, Ac  L i n”
S t a t e  G e o l o g i s t ,  I h a v e  r e v i e w e d  Lite 
s u b j e c t  report. I fin d  that the r e p o r t  
is m i s l e a d i n g ,  c o n t r a d i c t s  A l a s k a  G e o l o­
g i c a l  S u r v e y  o p e n  fi l e  r e p o r t  Mo. 51, 
is i n a c c u r a t e  an d  bias e d . 1 r e s p e c t f u l l y  
r e q u e s t  that, the r e p o r t  n o t  be p u b l i s h e d  
as a n  o p e n  f ile r e p o r t  u n d e r  y o u r  n a m e  
a n d  that of R o s s  G. Sehaff. Tt m a y  be 
o f  s o m e  u s e  to H i k e  S m i t h  w i t h i n  t h e  d e p a r t­
ment, but I feel t h a t  the q u a l i t y  is 
too l o w  to j u s t i f y  p u b l i c a t i o n s  as a 
D i v i s i o n  Report.

O n  o r  a b o u t  J a n u a r y  2. 1976, Nr. C c s w e l l  al s o  w r o t e

a m e m o r a n d u m  to M i c h a e l  C. T. Smith, D i r e c t o r  of the Di.vi.si

of L a n d s ,  a n d  s t a t e d  in this m e m o r a n d u m  in p a r t  as f o l lows:

O n  o r  a b o u t  the 8 t h  of O c t o b e r ,  R oss 
S c h a f f ,  Don McGee, a n d  I n e t  w i t h  you 
in  y o u r  o f f i c e  to a d v i s e  yo u  of the 
v a l u e  of c o a l  land the S t a t e  was p r o ­
p o s i n g  to g i v e  away. It is m y  r e c o l­
le c t i o n  that we  a d v i s e d  y o u  at that time 
o f  the v a l u e  of c o a l  on t hese lands and 
o f  w o r k  in p r o g r e s s  by the p r i v a t e  s e c t o r  
in e x p l o r i n g  t.ho B e l u g a  coal field. As 
T r e c al l ,  all t hree of us, e s p e c i a l l y  Ross 
an d  I, e x p r e s s e d  p e r s o n a l  d i s a p p r o v a l  
of a trade. It w a s  and is o u r  o p i n i o n
Lhfit s o m e  jof BitT m o s t ' v a l r a b’fo* lafid' in
tTTe "State i s b e i n g  j/ radod For lapel that 
h a s  T i t t l e  of  no economic, p o t e n t i a l .
( E m p h a s i s  su p p iT e d )

F u r t h e r ,  in this m e m o r a n d u m  to Michael C. T. Smith, 

Conwel.l s t a t e s  that the n e w s p a p e r  a r t i c l e s  p u b l i s h e d  by fir. 

Galliett. c o n c e r n i n g  the* d i s a d v a n t a g e s  of the p npost d Ira' 

w e r e  a c c u r a t e ,  a n d  e v e n  censervat i ve . T h e  r v m o  spec i t iea I 1 

r e f e r s  to Mr. G a l l i e l t ' s  e s t i m a t e d  co*l r e c o v e r i e s  o f SO'/, 

a n d  state::: "i , o n l y  ro;-vnt on the first a r t i c l e  i .*• t: t

r e c o v e r y  o f  507. o f  the coal is lot; hy t o d a y ' s  si am !  weds."

C o n c e r n i n g  the cJnir.s hy the llar.iond Admi ni r.l rat ioti I !i 

the exchange* will g ive the S t a t e  c o n t r o l  o v e r  the s a l m o n  in

Commissioner of Natural Resources, and stated in paM a r t i n ,  

f o i l o w s  

for the
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Lhe C o n w e l l  r e p o r t  state s :

In r e f e r e n c e  to the .second article., it 
is m y  u n d e r s t a n d i n g  that F i s h  a n d  G a m e  
h a v e  c o n t r o l  o f  f i s h i n g  a n d  Lhe s t re a m s .

!i I b e l i e v e  that this is c o v e r e d  in S e c t i o n  16
o f  the  S t a t e  S t a t u t e s ,  so t h e r e  is no n e e d  

•{. to c o n t r o l  the L a k e  C l a r k  o r  J l i n m n a  a r e a s
fo r  the f i s h i n g  p o t e n t i a l .

j: T h e  C o n w e l l  r e p o r t  f u r t h e r  s u m m a r i z e s  the v a l u a b l e  l an d
i.
I! to b e  g i v e n  to the n a t i v e s  an d  t h e m i n e r a l  a n d  a g r i c u l t u r a l  

p o t e n t i a l  o f  e a c h  tract. C o n c e r n i n g  the l a n d s  to be g i v e n  

i to the S t a t e  by the f e d e r a l  g o v e r n m e n t  in e x c h a n g e ,  the 

r e p o r t  stat e s :

il
In g e n e r a l ,  t h e se  l ands are u n d e r l a i n  

: by J u r a s s i c  i n t r u s i v e s  that h a v e  a low
: m i n e r a l  p o t e n t i a l  for h a r d  m i n e r a l s ,  l a c k

e q u i v a l e n t  a g r i c u l t u r a l  p o t e n t i a l ,  l a c k  
the r e c r e a t i o n a l  value, b e c a u s e  of inac- 

i, c e s s ib i l i l : y , and, if no t  s e l e c t e d  by
the native:: m i g h t  s t i l l  he o p e n  to s e l e c t i o n  
b y  the State.

i

T h e  C o n w e l l  m e m o r a n d u m  c o n c l u d e s :

T h e r e  a r e  m a n y  m i s l e a d i n g  s t a t e m e n t s  in 
the r e p o r t .  1 find e r r o r s  in the c a l c u l a­
tio n s  r e g a r d i n g  Lhe d i s c o u n t e d  c a s h  flow.
T h e  S t a n f o r d  R e s e a r c h  I n s t i t u t e  has a r e p o r t  
i s s u e d  iu 1 975 that g i v e s  figure:*, that e o n -  

ij flict. w i t h  t h o se  of R o b e r t  Uottgc.

On J a n u a r y  2, 1976, Mr. G i l b e r t  R. K o k in s ,  A c t i n g  S t a t e

7 G e o l o g i s t ,  i s s u e d  a m e m o r a n d u m  on b e h a l f  of  the D ep a r t m e n t  of

tlatural R e s o u r c e s ,  D i v i s i o n  of G e o l o g i c a l  and G e o p h y s i c a l

i
,, Surveys, to Mr, M i c h a e l  C. T. Smith, D i r e c t o r  of the D i v i s i o n

! of Lands. In thi s  repo r t ,  Mr. I’.akin*: re f e r s  to three oT M r .

G a l J i c L L ' s  n e w s p a p e r  a r t i c l e s  a s s e s s i n g  the v a l u a t i o n  of t h.>

t r a c ts  of l and i n v o l v e d  in the p r o p o s e d  lan d  e x c h a n g e .  I',r.

Lukins' o p i n i o n  cor. ' e m  ijng Mr. G n l l i r i l ' s  an d  (tonv.v I 1.1 s a s s

m e a t s  is set forth in full as follows:

1 c o n c u r  w i t h  Mr. Coa.vl I ' e s s e  :r 
m e  lit that i.l i .• not. in the best i h l e r c M s
of  the S t a t e  to m a k e  the p r o p o s e d  land
trade. A p u r e l y  e c o n o m i c  v i e w  i ml icales

ii
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a h i g h  p o t e n t i a l  doll a c v a l u e  o f  the tr a c t s 
to be t r a d e d  to the C o o k  Tnlot N a t i v e  A s s o ­
ciation. L a r g e  r e s e r v e s  of q u a l i t y  coal are 
kn o w n ,  a g r i c u l t u r a l  lands arc p r e s e n t ,  an d  
a r e a s o n a b l y  g o o d  p o t e n t i a l e x i s t s  for 
p e t r o l e u m  an d  u r a n i u m . In a d d i t i o n ,  the 
l ands to b o  g i v e n  to CJ.NA h a v e  w i s e l y  b e e n  
s e l e c t e d  n e a r  p o p u l a t e d  a r e a s  an d  w h e r e  
i n d u s t r i a l  a n d  p o p u l a t i o n  g r o w t h  m a y  he. 
e x p e c t e d .  W e  b e l i e v e  the p o t e n t i a l  r e v e n u e s  
ar e  v e r y  ; gnificanl: a n d  that a n  attempt to 
p u t  a d i s c o u n t e d  c a s h  v a l u e  o n  the r e s o u r c e s  
t o d a y  is no t  a f a i r  e v a l u a t i o n .

In c o n t r a s t ,  the l a n d s  to be r e c e i v e d  hy the 
S t a t e  in the t r a d e  do not a p p e a r  to h a v e  an 
i m p o r t a n t  m i n e r a l  p o t e n t i a l ,  a r e  r e l a t i v e l y  
i n a c c e s s i b l e ,  a n d  ar e  n o t s u i t a b l e  for d e v e l o p­
ment.

C o p i e s  o f  Lhe t h r e e  m e m o r a n d a  r e f e r r e d  to a b o v e  a r e  a t t a c h e d  

h e r e t o  as e x h i b i t s .

Se.-.tion 3 8 . 9 5 . 0 6 0  r e p r e s e n t s  e x i s t i n g  l a w  c o n c e r n i n g  

a u t h o r i t y  for the e x c h a n g e .  As set forth in d e t a i l  in the 

compl a i n t ,  S e c t i o n  (c) of  this S t a t u t e  r e q u i r e s  that e x c h a n g e s  

s h a l l  be on a b a s i s  o f  e q u a l  value. W h i l e  the c o u r t  c a n n o t  he 

e x p e c t e d  to take fir. G a l l i c t l ' s  c a l c u l a t i o n s  as an u l t i m a t e  

c o n c l u s i o n  of the e x a c t  v a l u a t i o n  o f  the l a n ds  p r o p o s e d  to he 

e x c h a n g e d ,  the g r e a t  d i s p a r i t y  in the e q u a l i t y  of the figures 

s h o u l d  at l east bo a c c e p t e d  as p l a c i n g  g r a v e  d o u b t  about w h e t h e r  

or not the e x c h a n g e  c o m p l i e s  w i t h  e x i s t i n g  A l a s k a  S t a t u t e s .

C o m b i n e d  w i t h  the m e m o r a n d a  of the Department: o f  N a t u r a l  

R e s o u r c e ' s  o w n  e x p e r t s ,  Mr, G a l l i e t t ' s  r e p r e s e n t a t i o n s  as sot 

f o r t h  in the a f f i d a v i t  s h o u l d  s a t i s f y  the plaint iff.'' b u r d e n  

of p r o o f  that the p r o p o s e d  e x c h a n g e  is. m o r e  p r o b a b l e  than eat, 

i nvalid.

n. OTIIKR ISSl'KS

1.  C o u n t  T v o  of p l a i n t i f f s '  c om plaint s o ! : ;  forth in a o ail 

Lhe s t a t u t o r y  p r o v i s i o n s  r e l a t i n g  to the s ale of puli lie I an.Is.

1
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S e c t i o n  3 8 . 0 5 . 0 4 5 ,  A l a s k a  S t a t u t e s ,  p r o v i d e s  tlin!: s t a r e  land 

m a y  b e  s o l d  as p r o v i d e d  in S e c t i o n s  4 5 - 6 5  << ibis ch a p t e r .

S e c t i o n  3 S . 0 5 . 0 5 5 ,  A l a s k a  S f a L u l e s ,  provide:, for public: a w l  I*.’ 

to the highest: q u a l i f i e d  b i d d e r  as d ••mined by the dir e c t o r .

S e c t i o n  38 . 0 5 . 1 2 5 ,  A l a s k a  Slats :, s t a l e s  that: e a c h

contract, f o r  the sale, lease, or  grant of s tale land, a n d  eac h  

d e e d  to s t a t e  land, p r o p e r t i e s  o r  i n t e r e s t  in s t a t e  land,

m a d e  u n d e r  S e c t i o n  31.5--325 o f  this c h a p t e r  or S e c t i o n  4 5 - 1 2 0

o f  thi s  c h a p t e r ,  . . .  is s u b j e c t  to the r e s e r v a t i o n  t hat the 

S t a t e  o f  A l a s k a  " e x p r e s s l y  saves, excepts, an d r e s e r v e s  o u L  cf 

th e  g r a n t  h e r e b y  m ade, u n t o  itself, its lessees, s u c c e s s o r s ,  

a n d  a s s i g n s  forever, al l oils, gases, coal, ores, m i n e r a l s ,  

f i s s i o n a b l e  m a t e r i a l s ,  and f o s s i l s  of e v e r y  name, kind, or 

d e s c r i p t i o n ,  . . . ."

S e c t i o n  3 8 . 0 5 . 3 1 0 ,  A l a s k a  S t a t u t e s  s t a t e s  that no l a n d  

m a y  b e  s o l d  or l e a s e d  for less, than the a p p r o v e d , a p p r a i s e d  

m a r k e t  va l u e .  T h e  p r o p o s e d  e x c h a n g e  v i o l a t e s  the intent: a n d  

p u r p o s e s  o f  the. f o r e g o i n g  A l a s k a  S t a t u t e s  vrhieh p r o v i d e  for 

the s a l e  o f  all l a u d s hy p u b l i c  auction, to the highest' bidder.

In a n y  e v e n t ,  lan d  c a n n o t  be s old for less than the a p p r a i s e d  

m a r k e t  v a l u e .

T n e  p r o p o s e d  e x c h a n g e  l a c ks  any prop, r a p p r a i s e d  mar!,. I

v a l u e  l>y th e  S t a t e  c o n c e r n i n g  the laud;- to be e x c h a n g e d , ac-d. *

A l a s k a  S t a t u t e s  c i t e d  above, in addi t i o n ,  prohibit an y enno,.- -,ce 

w i t h o ut  re.:er\ ing to th<- S t a l e  ot A l as k a  a'I (lie ; iiK-r..! 

r i g h t s  c o n t a i n e d  w i t h i n  the lands so convened.

2. A r t i c l e  VIII, Seel ion 1U, Const i(ul in . of tin- In ; 

of A l a s k a ,  also' p r o h i b i t s  I ho sale o r  lease of si le I 

w i t h o u t  p r i o r  p u b l i c  not ice and o t h e r  s i fi , a >rd. of its p •: ’ • ’ ‘. 

interest, as m a y  he p r o s c r i b e d  hy lav;. T h i s  r e qu i r e m e n t  is d ‘s-
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c u s s e d  in C o u n t  Three* o f  the c o m p l a i n t  in detail .

It s e e m s  fairly o b v i o u s  that " p r i o r  p u b l i c  n o t i c e "  must, 

i n c l u d e  e f f e c t i v e  notice. As set f o r t h  in the coinplcii.nL, the 

, a c t u a l  l a n d s  to b e  m a d e  the s u b j e c t  of Lhe t ra d e  w i t h  Lhe

| n a t i v e  c o r p o r a t i o n  h a v e  not y e t  b e e n  d e t e r m i n e d .  H o w  touch

j! o f  Lhe B e l u g a  c oal l a n d  and oilier la n d s  n o w  b e l o n g i n g  an d
i*

] p a t e n t e d  to the S t a t e  will b e  s e l e c t e d  f r o m  v a r i o u s  " p o o l s "

I
a n d  the e x a c t  l o c a t i o n  and v a l u e  o f  s u c h  lends, s t i l l  h a s  yet

(I

! to b e  d e t e r m i n e d ,  a n d  p r o b a b l y  w i l l  n o t  be d e t e r m i n e d  until, 

ii l o n g  a f t e r  the g o v e r n o r  or the C o m m i s s i o n e r  of N a t u r a l  R e s o u r c e s  

| g i v e s  h i s  c o n s e n t  to the p r o p o s e d  exc ha n g e .

B e c a u s e  the p u b l i c  w i l l  h a v e  b e e n  d e n i e d  e f f e c t i v e
r
p r i o r  n o t i c e  o f  the e xact n a t u r e  of  the l and e x c h a n g e ,  e v e n  

if the s u b s u r f a c e  m i n e r a l s  c o u l d  bo c o n v e y e d  Liu* p r o p o s e d  e x c h a n g e  

v i o l a t e s  A r t i c l e  VIII, S e c t i o n  10 of the C o n s t i t u t i o n  of the 

1 S t a t e  of A l a s k a.

3. A r t i c l e  VJ.1T, S e c t i o n  17, C o n s t i t u t i o n  of the S t a t e
i

of A l as k a ,  p r o v i d e s  as follows:
r

L a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  the use 
o r  d i s p o s a l  of n a t u r a l  r e s o u r c e s  shall 
a p p l y  e q u a l l y  to all p e r s o n s  s i m i l a r l y  
s i t u a t e d  w i t h  r e f e r e n c e  to the subject 

i m a t t e r  an d purpose* to b e  s er v e d  by the
l a w  or r egulation.

IL s e e m s fa i r l y o b v i o u s  that the p r o p o s e d  land e x c h a n g e

v i o l a t e s  the a b o v e  c o n s t i t u t i o n a l  p r o v i s i o n  and that the

t r a d e  o r  e x c h a n g e  w i l l  r e s u l t  in v a l u a b l e  s t a l e  i c s t u u t e .

' b e i n g  c o n v e y e d  to a p r i v a t e  corporal ion for less than fair v a l ue

{? < {. v *• . and for the u s e and benefit of less than all oil ixcus ol t'

!
.{ , I < b Slat e ot Alaska.

ci .

jf i " ;• A. Tlu'* p r o p o s e d  e x c h a n g e  at I empl .*:, t h r o u g h  led*, i.it
> r *'

• < 0 *
£  "  i! l e g i s l a t i o n .  L u  u n i l a t e r a l l y  v : . i i v e  or n.m n !  tlu* A l a s k a  S ' . a i i
f r  t> t I ”

h o o d  Act; d i s p o s e s  of stale lands and m i n e r a l s  without < la

k  !* * I 
<



blishod and appropriate* sale procedures; and denies the citix 

of Lhe State of Alaska tlu* protection of Article VTT1,

Section fJ of their Const it •ition and its compact wit h the 

f dcral government pursuant to Section 6(i) of the Statehood 

Act.

l‘or the above reasons the proposed exchange and its 

implementing legislation deprive plaintiffs and lhe citixens 

of the State of Alaska of their property and resources withou 

due process of law in violation of the Fifth and Fourteenth 

Amendments to the Constitution of the United States, and 

Article I, Section V of the Constitution of the State of Alt:

Further, the proposed exchange denies the citizens of 

Alaska of the equal protection of the laws in violation of 

the Fourteenth Amendment to the Constitution of the United 

Slates and Article I, Section 1, Alaska Constitution.

There can be no enactment of the Alaska legislature wVL 

effectively and with validity conveys away the State's miner.” 

resources without, an appropriate amendment of t lie Const i t ul io 

of the State of Alaska and is compact with the federal govern 

mcnt. This must he clone in accordance with the procedures 

outlined above concerning constitutional amendments.

5. i n  A .  J .  I n d u s t r i e s ,  I n c .  v. A l a s k a  P u b l i c  S e r v i c *  

C o m m i s s i o n , A70 P. 3 d  5 3 7  ( A l a s k a  1970) , t h e  s t a n d a r d  i s  se t  

f o r t h  g o v e r n i n g  t h e  i s s u a n c e  o f  p r e l i m i n a r y  i n j u n c t i v e  r e l i .  

i u  a c c o r d a n c e  w i t h  t i c  r u l i n g s  o f  t h i s  e a s e ,  p l a i n t  i n .  sal* 

t h a t  a  m o r e  t b a n  s u f f i c i e n t  s h o w i n g  b - s  b e e n  mad** f o r  l b  

g  r a n t i n g  o f  a l e m p o i s / y  i v s t  i a in i e g  o r d e r  a n d  ;>r. I i w i n a i  

i n j u n e I  i o n .

Plaintiffs leave, in the opinion of the und i g i m ! , d 

strut.ed real and iirportaut constitution'll issues surrounding 

proposed land exchange, which issues will, mere probable than



not, be ro.solvcd in plaintiffs' favor. Also, in weighing 

the equities of both parties', the loss to the taxpayers in 

failing to obtain injunctive relitT at ibis time would be 

astronomical. The value of the State mineral resources about 

to be convoyed away to the native corporation can never be 

replaced and the proposed exchange would result in an economic 

loss t.o Lhe citizens of Alaska for generations to come.

On the other hand, nr. far as Lhe Stale of Alaska is 

concerned, if the injunction is granted, little or no har. i will 

be done because even though an extension of time will have to 

be granted by Congress in order to effect lhe exchange, if 

the merits of the exchange are just, as valid tomorrow as the 

State claims today, there should he no problem for Congress and 

the Alaska legislature lo effect Lhe exchange during the coming

injunctive relief. A preliminary injunction should issue 

restraining Governor Jay Hammond, the Cor.niss loner of Natural 

Resources and the'Director of the Division of l.ands, their 

agents and employees, from conveying or attempting lo convey in 

any manner any stale land with r-Literal resources in violation 

of State and Federal law.

UA'JT’.D this ,'lrd day of March, 1.9/6.

m o n t h s .

In accordance with all applicable criteria, plaintiffs 

have presented more than sufficient justification for immediate

•>
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STATE 
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TO: (Guy R. Martin 
Commissioner

date » December 6, 1975

FROMMichael C. T. Smith, Dlrec+o£^4^7 subject: pr0p0Secj Cook Inlet Land

Division of Lands Trade

PROPOSED COOK INLET LAND TRADE

Brief History

Because of existing federal withdrawals, state land selections and non-Natlve 

settlement patterns within Cook Inlet Region, Cook Inlet Region, Inc., unlike 

the other regional corporations created under ANCSA, has not been able to 

select lands which it considered of like and similar character under the 

formulae established by the Act. For approximately three years following enact­

ment of ANCSA, Cook Inlet Region, Inc. (:,CIRI") carried on a long series of 

discussions with the Socretary of the Interior in an attompt to Insure its 

ability to select lands considered of like and similor character. While the 

Secretary made a number of withdrawal adjustments, he was not able to satisfy 

the Region and CIRI went to court seeking redross. Discussions continued between 

the two parties while litigation on*jod and In approximately September of 1974, 

Interior solicitor Kent Frlzzcl made an offer to Cook Inlet which specified 

certain lands which the Socretary would convey to Cook Inlot in settlement of 

tho suit. The "Frlzzel offer" proposed, In part, to convey to CIRI ten surface 

and 15 subsurface townships within the Kenat National Moose Range, Including the 

Swanson River oil field, as well as additional federal lands in the then Greater 

Anchorage Aroa Borough. These latter lands Included certain parcels which had 

been eyed by the Greater Anchorage Area Borough for public open space and 

recreation purposes, more specifically Point Woronzof, Point Campbell, and at 

loast a sizeable portion of the Campbell Airstrip tract. The State did not 

participate In these discussions and thus was not aware of all contents of the
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"Frlzzel offer" and the tremendous Impact that it would have had upon State 

interests, particularly financially. C.RI declined the Initial offer although 

It apparently later changed Its mind. However, the offer had been withdrawn 

by that time.

The U.S. District Court ruled in favor of the Secretary In February of 1975, 

by which point CIRI had gone to Congress to gain support for Its problem. Con­

gressional support for some form of amelioration of Cook Inlet's 'troubles was 

found with Senator Jackson and Congressman Meed Is. These Members of Congress, 

both Chairmen and both strongest and most effective advocates for Ma..ves and 

Indians In their respective House, have each pub 11ca11y pledged to see that 

Congress protects Cook Inlet Region's ANCSA rights. This guarantee must be 

taken very seriously. Proposals were Introduced which v/ere essentially Identical 

to the "Frlzzel offer" and hearings were scheduled on these bills for May. At 

the same time, CIRI had indicated that they were going to appeal the District 

Court decision in the 9th Circuit. At this timo, the Alaska Delegation and 

others In Congress suggested to the State that It explore the possibility of 

entering the discussions between CIRI and the Secretary to see If some mutually 

agreeable solution to Cook Inlet's land selection problem could be agreed upon 

which Involved Sfate land. This was suggested for the reason that Inadequate 

Federal land was available In the Region, and this was at tho heart of the 

problem.

The State was thus faced with the following factors:

1. Some seven months previous an offer, largely unacceptable to 

the State, had been offered by the Secretary without significant 

notice to the State. Such an out-of-court or pre-legislative 

action offer might be again proposed by the Secretary without
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State participation. This Is a risk of not taking any State action.

2. Although CIRI had lost In District Court, Its appeal to the 9tn 

Circuit Included a request that the court nullify the September 

19/'2 agreement betv/een the Secretary and the State of Alaska 

which gave Alaska selection rights to lands south and southwest 

of Mount McKinley National Park which CIRI claimed It should 

have been entitled to select. Should the court find In favor of 

Cook Inlet, the Secretary would be directed to make available to 

CIRI for Its selection a more acceptable array of lands. The 

Secretary might then have to reject the State's approximately

484,000 acre selection In this area in favor of making these lands 

available to CIRI for selection. Additionally, if this should 

happen and the Secretary can reroond to a reversal by the Ninth 

Circuit by seeking to recover from the State the 484,000 acres 

sought by CIRI, he might also be forced to recover, on behalf of 

other Regions, conservation group- and other parties aggrieved by 

the September 1972 settlement, the other of the remaining forty- 

throe and one-half million acres covered by the September 1972 

State-Federal settlement. Although the State would oppose any such 

legal result It remains a distinct possibility to this day. It Is 

a risk of taking no action.

3. Assurances had been given by members of Congress (Congressman Meeds

and Senator Jackson) that Cook Inlet would receive favorable legislation 

If thetr problem could not be settled by other means. The bills before 

the Cong, ess at that time were essentially Identical to the largely 

unacceptable "Frlzzel offer." A similar bill Is before Congress today 

as on alternative to the proposal below, and Is a risk of taking no
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State action.
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4. The Congressional Delegation had a^ked that the State take a 

more active role in discussions to seek an equitable solution 

to the problem.

5. By entering the discussions, the State could seek to effect 

other land trades within the region which would guarantee cer­

tain favorable land ownership patterns as well as bring under 

state control specified areas which the State wished to select 

Itself, but would be unable to select If a CIRI settlement were 

finalized without State participation.

On the basis of the above the State began discussions with C »RI and the Depart­

ment of Interior in approximately April of 1975. The discussions continued, 

becoming particularly intense preceding the Congressional hearings in the middle 

of May. Because of the complicated naturo of the discussions, and with addi­

tional time available following the May hearings, the discussions progressed 

throughout the summer and early autumn. At each hearing, the State responded 

to Congressional requests, and testified regarding progress on a negotiated 

settlement. Each time, the State and the other parties were requested and 

encouraged to continue the discussions, and were advised of Congressional time 

restraints. Following Congressional hearings In the latter part of September, 

the land trade proposal was almost complete and the State | ibllcly nresentod 

the proposal on October 2, concomitantly holding numerous briefings of smallor, 

more specialized groups interested In tho trade (borough governments, conservation 

groups, Chamber of Commerce, Legislators, etc.). A thorough press briefing was 

also held. Following public input, addtional discussions were held with Cook 

Inlet Rogion and the Department of Interior to reflect public sentiment of tho
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proposal. Details of the public Input and subsequent changes In the proposal 

>ased upon that Input are documented In greater detail below.

Implicatlons

If the State endorses the proposal and it Is passed by Congress and Implemented, 

the benefits outlined later will accrue to the State and other parties Involved.

If the State does not support the proposal, or If the proposal Is not Implemented 

for other reasons, a significant number of possible permutations exist with respect 

to tho final outcome of Cook Inlet's selection problem. The/four most likely are 

listed here, but othors which would have profound effects are possible.

1. Cook Inlet loses its suit— The ClfM appeal Is now In the 9th Circuit.

Should the suit ultimately be lost, and no other remedy found, the 

Region would select according to the withdrawals presently In existence 

which precipitated the litigation. Selections would bo In conflict 

with over 20 townships tho State had previously selected and between 

10 to 20 townships that the State would now like to select (Including 

Kamlshak Ray which is the prime lower west side harbor site in Cook 

Inlet). The pattern of Cook Inlet Region selections would be dispersed 

and would create difficult management patterns throughout the Region. 

Substantial land would bo selected which Is deemed more appropriate 

for public ownership and use (such as the harbor site and lands In the 

Lake Clark area).

It should be pointed out that this result Is somewhat unlikely, oven 

if tho suit Is lost, because its loss would very llkoly proclpatate 

unilateral Congressional action for the reason that those selections 

are generally regarded as Inequitable to tho Region.


