


February 6, 1976

m e m o r andum

4
TO: The Honorable Jay S. Hammond
Governor
o
FROM: Avrum M. Gross

Attorney General
RE: Attached supplemental appropriation to

Department ol" Law

Attached Is a supplemental appropriation bill, re—
guested by this department and approved by the Budget Review
Committee, to pay miscellaneous court awards. Also attached Is
Wil Condon®s January 23 memo to Kent Dawson, explaining the
request In more detail. Here is a draft transmittal letter:

DRAFT
In accordance with AS 27.30.060(b) and the Uniform Rules of the

Alaska State Legislature, | am transmitting a bill making a

supplemental appropriation to the Department of Law to pay

miscellaneous court awards. Decisions in five cases have resulted

in state obligations as follows:

United States v. Alaska $10,426.00
Stav,e of Alaska v. Pankratz 5,872.67
Abrams, et al. v. State, et al. 5,082.00
Park v. Lowell Thomas 751.83

Douglas v. Williamson 1,000.00



The Honorable Jay S. Hammond February 6, 1976
Governor - 2 ~

y“uy

Another case, Stevens et al. v. McGinnis et al,, has been decided

by the Alaska Supreme Court, but the final award of costs has not

yet been made. We estimate that It will be $12,800.

Sincerely,

Jay S . Hammond
Governor



TO:

. FROM:

V. Kent Dawson

Director

Division of Budget DATE

& Management Janvary 23, 1871
Department of Administration
SUBJECT:

Wilson L. Condon, Supplemental

Deputy Attorney/ Appropriation -
Legal Fees and
Court Costs

The following judgment for costs and attorney"s
fees have been entered against the State. The Department
of Law does not have sufficient funds to pay these judgments
and therefore we request that supplemental appropriations
be sought to cover these amounts.

1. United States v. Alaska - ,.--$10,426.00
2. State of Alaska v. Pankratz 5,872.67
3. Abrams, et al.- v. State, et al-~ 5,082.00
4. Park v. Lowell Thomas 751.83
5. Douglas v. Williamson 1,000.00
1. In the case of the United States v. Alaska,

the dispute centered on ownership of Lower Cook Inlet.
The federal government prevailed and has been awarded

the costs set forth above by the United States Supreme
Court.

2. In the case of Pankratz, the dispute centered
on who owned agravel bar in the Chena River directly
contiguous to an island owned by Pankratz. The State
filed a lawsuit to support its contention that the gravel
bar was state-owned. Pankratz prevailed in the Supreme
Court and has been awarded costs and attorney"s fees.

3. In Abrams, the dispute concerned the con-—
stitutionality of ch. 145, SLA 1974 which concerned the
Eagle River-Chugiak Borough. Abrams prevailed in the

case and was awarded court costs and attorney"s fees.



Voo Kent Dawsaon -l lanwary 2%, 1HI

4. The Park case was brought when Daiil Park was
denied the issuance ofa notary seal because he was an
alien. Park prevailed and portions of AS 44.50.020 were

found unconstitutional. He was awarded costs and attorney"s
fees of $751.83. .
5. The Douglas case concerned the validity of

certain emergency regulations reducing the kinds of drugs
available under the General Relief Medical Program of the
Department Ou Health and Social Services. The regulations
were determined to be invalid due to the lack of any emer—
gency and plaintiff was awarded $1,000 in costs and attor—
ney*s fees.

.Another award of costs and attorney"s fees for
which® we'certainly will have to seek funds was granted in -
the case of Stevens, et al v, McGinnis, et al. This case,
which dealt with procedures inecorrectional institutions and
prisoners®™ rights, was recently decided by our Supreme
Court. The final award of costs has not yet Deen made; we
estimate it will be $12,800. To keep supplemental requests
to a minimum, we suggest that you may want to request the
$12,80"*" for this case at this time also.

If any further information is needed, please
notify the Department of Lav; at 465-3600.
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immediate action

() Director
( ) Deputy.Director

( ) Fiscal Analyst
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( ) Secretary
() Typist
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REMARKS:

ACTION: -
( ) Review & Advise
( ) Prepare Reply
() Initial & Return
( ) Approval

( 5 Signatu?é)

( ) Sign & Process
( ) Per Your Request
( )" Necessary Action
( ) Your Information
() File

( ) Contact Me

( ) Type Please
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wAn Act relating to criminal eé&capea from custody or confinement.*""

COMMITTEE REPORT

2/13/7* HOUSE

Hr. Speaker: Date

The Committee on has had

under consideration. A Majority of the members of the Committee

( )recommends it DOPASS
( )recommends it DONOT PASS
( )recommends it DOPASS WITHATTACHED AMENDMENT(S)

() recommends it BE REPLACED WITH CS FOR AND THAT

CS FOR I’ / DO PASS

() "and" recommends it BE REFERRED TO THE

COMM ITT EE

() reports it back WITHOUT RECOMMENDATION

() "other”
Members signing the Major ity report:

" 4 W\u M VA F-1 \\

Members NOT concurring in the Majority report:

recommends:

recommend s :

recommends:

recommends:

recommends:

I A |

1 1.%=A / (* o( (i>WL. \ Chairman



April 22, 1976

Rules Committee

House of Representatives

Alaska State Legislature

Ninth Legislature, Second Session
Pouch Y

Juneau, Alaska 99813.

Dear Sirs:

The Legislative Affairs Committee of the Tanana Valley Bar
Association at Fairbanks has reviewed the committee substi—
tute for House Bill 775 and would like to compliment you for
what appears to us to be a substantial and excellent revision
of the old original House Bill 775. It appears that our
original comments on 775 was remembered in the more recent
revision of the bill.

Although our committee agrees in the definitions of escape
and unlawful evasion and the breakdown to first, second, and
third degree thereof, we do not agree completely with the
penalty provisions.

Section 11.30.095F (2) provides for mandatory minimum impris—
onment term without discretion by the court to suspend or
grant probation or parole. Subsection (g) then provides that
such sentence must be consecutive to existing sentences. Al —
though our committee, by majority vote, agreed with the pro—
vision for consecutive sentences, as provided for in (g); we
unanimously opposed subsection 2 requiring minimum Imprison—
ment and depriving the court of discretion to suspend all or
part of that term.

OQur committee has uniformly gone on record as opposing legis—
lation taking discretion in sentencing away from the judges.
It is the feeling of all of our members that it is a bad
precedent to deprive the court of any discretion within the
area of sentencing. We feel that each Individual case should
be evaluated on its own merits.



Again we compliment yon on your revision of House Bill 775
and would have only a single objection, above voiced, to the
bill as it now appears 1in your committee substitute as
offered on April 9, 1976.

Sincerely,

Stephen R. Cline
Member - T.V.B.A. Legislative
Affairs Committee

SRC:mb

cc: Mike Bradner
Fred Brown
Steve Cowper
Terry Gardiner
Glenn Hackney
Charles Parr
Tim Wallis
John Butrovlch
John Huber
Terry Miller
John- Sac lcett
Edward Willis
Robert Ziegler
Brian Shortell



Dear Terry:

I notice that SB 479 is in Senate Rules and HB 775 is 1in
House Rules. Commissioner Burton, when asked to comment
on both, had some interesting suggestions which 1°d like
to share with you.



02-001B

STATE

< of ALASKA

FROM:

Fran Ulmer, Legislative Assistant
Office of the Governor

DATE March 8, 1976
Richard L. Burton, Commissioner HB-775 and SSSB 479

SUBJECT
Department of Public Safety

HB 775 and SB 479 each have irerit. By combining the better parts of each, a
stronger bill would be enaiced.

SB 479 includes the desired "or from a corrections officer”. However, to
eliminate legal argument it should be inserted between "under lawful arrest”
and "from a jail or institution™. This would eliminate the argument that in

order to escape "from a correctional officer"” the escapee must be in a jail
or institution.

While SB 479 proposes-the same penalty for escape after "arrest" as escape
after "conviction", HB 775 changes only the penalty for escape after con—

viction. >

HB 775 eliminates a loophole by amending AS 33.30.150 with wording that is
identical to that already in 33.30.250 and 33.30.260.

HB 775 also includes 33.30.150, 33.30.250 and 33.30.260 under the mandatory
penalty clause.

SB 479 adds "escape from custody or confinement™ to the crimes (murder and

rape) when the court may not prescribe less than minimum penalty. This is
AS 11.05.150. Although one method of correcting this statute is piecemeal,
a preferable method would be to repeal it. It is now used to completely

subvert the intent of the legislature after that body sets minimum penalties.
The courts already have suspended sentences, probation, and deferred
imposition on sentence when they want to turn someone loose. With 11.05.150
on the books, legislative intent to toughen penalties by fixing minimum
sentences is completely meaningless, except that it remains an insult to

the Intelligence of the legislative body as a whole.

AS 11.05.150 says in effect that any time any judge disagrees with a statute
enacted by sixty elected representatives, he may completely disregard it.

The personal opinion and philosophy of one person therefore replaces that
of the legislature.

SB-579 and HB 775 combined are attached.



Form 01-006

TO:

ATTN :

STATE OF ALASKA
OFFICE OF THE GOVERNOR

Department of

Administration

Commerce & Econ. Develop.
Community b Regional Aff.

Education

Env. Conservation
Fish and Gamee
Health & Social Svcs.
Highways

Labor

Lav;

Military Affairs
“Natural Resources
Public Safety
Public Works
Revenue

/? A

Return letter w/draft
Return letter w/comment
Reply direct

Your information

Call me

Appropriate action

As requested

REMARKS:

/7 //rr [/ 5ss £ 4772

From

Date:



1

(o]

O oo

13
Y
IS

7

20

22

24

25

27

8

Introduced: 2/13/76
Referred: Judiciary

IN THE SENATE W BY ORSINI

SPONSOR SUDSTITUTE FOR SENATE BILL NO0.1)79 4 hlK"171*
IN THE LEGISLATURE OF THE STATE OF ALASKA - ok *
NINTH LEGISLATURE - SECOND SESSION e

A BILL

For an Act entitled: "An Act providing for a mandatory oenalty for escape

BE

from custody or confinement."

IT ENACTED BYTHE LEGISLATURE OF THE STATE OFALASKA:

* Section 1. AS 11.30.090 is amended to read:

Sec. 11.30.090. ESCAPE FROM CUSTODY OR CONFINEMENT. A person
who escapes or attempts to escape from the custody of a peace officer
under a lawful arrestAxﬁ}om a ,lai] or institution in which he 1is de—
tained by a peace officer jor)a corrections officerjlor confined by
direction of a court in this state, or from custody under process 1issued
by a court in this state 13 punishable,

(1) if the custody or confinement is by an arrest on a charge
of a felony, or conviction of a felony, by imprisonment for not less
than one year nor more than three years, to commence at the expiration
of the terms limited by previous .judgments on conviction for crime, Ip
any; the imposition or execution of the minimum imprisonment provided 1in
this section shall not be suspended and probation or parole shall not
be granted until the minimum Imprisonment provided in this section for
the offense is served [BY A FINE OF NOT MORE THAN $5,000, OR BY IM-—
PRISONMENT FOR NOT LESS THAN ONE YEAR NOR MORE THAN THREE YEARS, OR BY
BOTH]; or -

(2) if the custody or confinement is for extradition, or by
an arrest, or charge of, or conviction of a misdemeanor, by a fine of
hot more than $1,000, or imprisonment for not more, than one year, or by

both.



- N @) If the orcape in by a prisoner exercising privileges
under AS 33-30.150, 33-30.250 or 33.30.260, by Imprisonment for not less
than one year nor more than three years. Imposition or execution of
sente ice shall not he suspended and probation or parole shall not be
*Planted until the minimum imprisonment provided In this paragraph 1is
served»

Sec. 2. AS 33.30.150 is amended to read:

M Sec. 33.30.150. VISITATION PRIVILEGES. An honor prisoner with
good behavior serving a sentence of one year or more may be permitted as
a privilege and not as a right to visit with his family at a place other
than his place of confinement and at his own expense for a period not
exceeding one week nor more frequently than once each six months under
rules and regulations adopted by the commissioner and in his sole dis—
cretion. The wilful failure of a prisoner to return to the place of
conflncment not later than the expiration of a period during which he is
authorised to be away from the place of confinement under this section,
is an escape from the place of confinement and is punishable under the

lav/s relating to escape.

Sec. 3. AS 11.05.i50 is amended to read:

Sec. 11.05.i50. IMPOSING LESS THAN PRESCRIBED TENALTY. Except in
a case of murder, escape from custody or confinement, or rape, the court
may, upon conviction, wher. in its opinion the facts and circumstances
make the minimum penalty provided in this title manifestly too severe,
impose a lesser penalty, either of a fine or imprisonment or both. When
less than the minimum penalty is imposed, the court shall set out the

reasons for its action on the record in the case.



JOHN E. HAVELOCK, Director (907) 272-5522

UNIVERSITY OF ALASKA

CRIMINAL JUSTICE CENTER
3211 PROVIDENCE AVENUE
ANCHORAGE, ALASKA 99504

TO: House Judiciary Committee
FROM: Criminal Justice Center
SUBJECT: HB 775 and CS For HB 775.

DATE: March 19, 1976

PROBLEMS ASSOCIATED WITH EXISTING AS 11.30.090

1. It provides no legislative defintion of escape. Court
decisions (Richards v. State, 451 P2d 359 (1959), and Alex . State,
484 P2d 677 (1971).) have filled this gap, although not entirely in a
satisfactory manner, for escapes from confinement. L.tt not for escapes
from custody.

2. It deals with all forms of escape - from custody or
confinement, by felons or misdemeanants, before conviction or after,
attempted or successful - in the same section. While it distinguishes

between felons and misdemeanants in so far as punishment 1is concerned,
it makes no other distinctions as to the circumstances of the at empt
or of the escape, nor does it effectively permit real distinctions to
be made among individual defendants.

3. It does not deal with all instances where a person in
confinement fails to return after exercising lawful leave privileges,
e.g., 33.30.150.

4. It does not appear to apply to escapes or attempted escapes
by juveniles.

5 1t may be that a person who escapes from the custody of a
corrections official (not from a jail, institution, etc.) does not,
under a strict legal interpretation of the statute, commit a crime.
Corrections officials are not peace officers - either under the
definition provided in 11.30.100(1), or under the definition in
AS 01.10.060, unless one could reasonably construe 11.30.100(1)(b) to
cover them.

6. It is interesting to note that while any other crime
committed in connection with an escape or attempted escape can be



page 2

prosecuted separately, Chapter 30 c¢j. Title 11 in two sections - 11.30.050
and 11.30.070 - creates distinct assault offenses involving those who aid
in escapes. No similar distinctions are made for those who do escape, or
attempt to escape. In fact, the punishment upon conviction of either
11.30.050 or 070 1is greater than the punishment for escape. Obviously,

it is good public policy to try to deter individuals from aiding in
escapes by engaging in assaultive behavior, but should we not treat

those who escape alone in a similar fashion?

PROBLEMS ASSOCIATED WITH CS FOR HB 775

1. It does not adequately deal with objections (1) (@) @)
(5) and (6) to the existing statute. Our revision answers these objections.

2. AS 11.30.090(a)(4), as proposed, may be unconstituional
because it imposes the same penalties on misdemeanants as on felons,
but, in any event, it is bad public policy because it does not distinguish

between individual circumstances in any case. For example, the felon
with 15 years left on a sentence and the misdemeanant with 15 days are
treated identically. Moreover, because misdemeanants and felons are
lumped together, the lowest denominator (misdemeanants) controls the
upwards bounds of the punishment range. The (a)(4) may not present a
deterent to a felon, unless he has two years of less to run on his
original sentence. Our revision answers this objection.

3. If the proposed revision was enacted all escapes from leave

would require a proof of "wilful"ness, but any other escape would ~ust
require proof of general intent (as defined in Alex,supra.). The
"intent" element should be consistent throughout. Under our revision

a future Alex would be vindicated if the jury believed his story - that
he had no intent to escape, was an amnesia victim, fell off a truct, etc..
This would appear to be a more just result which is probably why the test

of wilful 1is used everywhere else.

4. CS for HB775 does not deal with an offender who has been
convicted but not sentenced on a felony (or misdemeanor) in terms of
requiring consecutive sentences, (sec AS 11.39.090(c) as proposed,
which uses "then existing sentences".) Our revision so provides. Tsee
11.30.095 (9)-)

CHANGES IN CS FOR HB 775 WHICH SHOULD BE NOTED

1. Escape has been separated from failure to return from leave.
2. Three degrees of escape have been established.

3. A new section, UNLAWFUL EVASION, deals with failure to
return from leaves.

4. Possession of a deadly weapon whDe on escape or unlawful
evasion 1is made a crime. This remedies a gap in the law whereby a person
who had never been convicted, but escaped after arrest, could legally
possess a deadly weapon.

5. Penalties are separted from the substantive definitions of



escape and unlawful evasion and are now provided for in a new section,
11.30.095.

6. Fines have been dropped from the penalties.

7. rJith the exception of extradition - which now carries a penalty
of not less than one year nor more than five - escapes under 11.30.090(a) (2
of CS for HB 775, now carry a penalty of not less than three months nor
more than one year. The three month provision is an addition.

8.As previously stated, penalties for failure to return from leaves
(unlawful evasions) have been distinguished for felons and misdemeanants
to overcome constitutional objections, (see 11.30.095 (d) and (e).)

9. The language concerning minimum sentence authority and limitations
in 11.30.095(f) 1is based on AS 28.35.030. It has the same force and effect
as section (b) of CS for HB 775, except that 11.30.095(h) provides an
incentive to those who escape or commit unlawful evasions to voluntarily
turn themselves in by eliminating the mandatory minimum sSentence provisions.
However, a judge may still impose a heavy sentence in such cases if the
circumstances warrant the same.

10. Section 3 of our revision provides an amendment to AS 11.30.100
by eliminating the existing defintions and substituting a single definition
of “official detention” which should solve all definitional problems.

(see objections (1), (&) and (5) to exisiting AS 11.30.090.)



For an Act Entitled: "An Act relating to unlawful absence from
custody or confinement"”

Section 1. AS 11.30.090 is repealed and reenacted to read:
Sec. 11.30.090 ESCAPE.
(@ h person commits an escape if without lawful authority he
() wilfully removes himself from official detention, or
(2) commits an unlawful evasion under 093 of this chapter
and leaves or attetnpts to leave the state.

(b) An offense charged under (@) of this section is punishable
as an escape in the first degree if

(D) the official detentionis on a chu /e of d felony;

(@) the official detentionis for extradition; or

(©)) the person, during theescapeor at aiiy time prior to
his being restored to official detention, has 1in his
posession a deadly weapon.

(c) An attempt to escape under paragraph (a)(@) of this section
which under paragraph (b)(1)(2;(3) of this section Is an escape
in the first degree is punisnable as an escape in the second
degree.

(d) Any other escape or attempted escape is punishable as an
escape in the third degree.

Sec 2. AS 11.30 is amended by adding new sections to read:
Sec. 11.30.093 UNLAWFUL EVASION.

(@ A person commits an unlawful evasion if he wilfully fails
to return to official detention as defined in section 100 of
this chapter following temporary leave granted for a specific
purpose or limited period including, but not limited to privileges
granted under AS 33.30.150, 33.30.250 or 33.30.260.

(b) An offense charged under (@) of this section 1is punishable
as an unlawful evasion in the first degree if the official
detention is on a charge, of a felony.

(c) An offense charged under (@) of this section is punishable
in the same manner as an escape 1in the first degree if the person
during the time of unlawful evasion or at any time prior to his
being restored to official detention lias in his possession a
deadly weapon.

(d Any other offense under this seccion is punishable as an
unlawful evasion in the second degree.

Sec. 11.30.095 PENALTIES FOR ESCAPE AND UNLAWFUL EVASION.

(@) A person convicted of escape in the first degree shall be
sentenced to a specified term of not less than one year nor more
than five year3.

(b) A person who is convicted of escape in the second degree
shall be sentenced to a specified term of not less than six months
nor more than two years.

(c) A person who is convicted of escape in the third degree shall
bo sentenced to a specified term of not less than throe months

nor more than one year.



(d A person who is convicted of unlawful evasion in the
first degree shall be sentenced to a specified term of not
less than three months nor mo”e than one year.

(e) A person who is convicted of unlawful evasion in the
second degree shall be sentenced to a specified term of not
less than thirty days nor more than one year.

(f)(@) When satisfied that the ends of justice and the
best interests of the public as well as the defendant will
be served thereby, the court may suspend the imposition or
execution of a portion of the sentence greater than the
minimum sentence authorized under this section, and place
the defendant on probation.

(@) However, the execution of sentence may not be sus"-
pended nor may probation or parole be granted until the minimum
imprisonment provided in the applicable subsection of this
section has been served, nor may imposition of sentence be
suspended, except upon the condition that the defendant be
imprisoned for no less than the minimum period provided under
the applicable subsection of this section, nor may the
minimum penalty provided *~r in this section be reduced under
AS 11.05.150. v |

(@) Terms of imprisonment required under this section are
to be consecutive to sentences then existing or which may be
imposed pursuant to the official detention from which the
person has escaped.

(h) When an offender has escap 1 or has committed an
unlawful evasion and voluntarily surrenders himself to a
peace officer or employee of the Division of Corrections,
under circumstances when there is no imminent likl"ihood of
his being apprehended, (f)(2) of this section is inapplicable.

*Sec 3. AS 11.30.100 1is amended to road;

Sec. 11.30.100. Definitions relating to escape and
Unlawful Evasion (FROM CUSTODY OR CONFINEMENT]. As used in
S090-095 of this chapter, unless the context otherwise requires,
"Officia"l Detention”™ means arrest, custody following surrender
In "lien of arrest, detention"Tn—~any YacTiity for custody- of
persons under charge~~or conviction of cFime or alleged or
to be delinquent,"detention for extradition or deportation
or any other detention for law enforcemcnT purposes; but*”~official
detentionl does 'rtot include supervision on probation or parole,
or constraint incidental to release on bail.

((lj "PEASE OFFICER11-MEANS AN OFFICER OR EMPLOYEE OR AN
AUTHORIZED REPRESENTATIVE OF AN OFFICER OR EMPLOYEE OF THE
UNITED STATES, THE STATE OR A POLITICAL SUBDIVISION OF THE
STATE .WHO Hi*S AUTHORITY TO EITHER (A) ARREST A PERSON BY
TAKING HIM INTO CUSTODY OR (3) DETAIN A PERSON UNDER A WARRANT,
ORDER OR OTHER LEGAL PROCESS;]

[(2) "JAIL OR INSTITUTION"™ MEANS A PENITENTIARY, JAIL,
HOUSE OF CORRECTIONS OR GITIER PLACE FOR THE CONFINEMENT OR
DETENTION OF PERSONS UPON A WARRANT, ORDER, OR OTHER LEGAL
PROCESS. (S 1 ch 108 SLA 1957)]



Sec 4. AS 33.30.150 is amended to read:

Sec. 33.30.150. VISITATION PRIVILEGES.
An honor prisoner with good behavior serving a sentence of one
year or more may be permitted as a privilege and not as a right
to visit with his family at a place other than his place of
confinement and at his own expense for a period not exceeding
one week nor more frequently than once.each six months under
rules and regulations adopted by the commissioner and in his
sole discretion. The wilful failure of a prisoner to return
to the place of confinement not later than the expiration of
a period during which he is authorised to be sway from the
place of confinement under this section, 1is an unlawful
evasion under AS 11.30.093.

Sec 5. AS 33.30.250 (f) is amended to read:

() The wilful failure of a prisoner to return to the place
of confinement not later than the expiration of any period
during which he 1is authorized to be away from the place of
confinement under this section is an unlawful evasion under
AS 11.30.093. [ESCAPE FROM THE PLACE OF CONFINEMENT AND IS
PUNISHABLE UNDER THE LAWS RELATING TO EACAPE.]

Sec 6. AS 33.30.260 is amended to read:

Sec. 33.30.26. REHABILITATION FURLOUGHS.
The commissioner may authorize a prisoner to participate 1in
educational, training, medical, psychiatric, or other rehab—
ilitation programs approved by the commissioner. When the
prisoner is not participating in a rehabilitation program,
he shall be confined in the jai unless the commissioner
directs otherwise. IT the prisoner violates the conditions
established for his conduct or custody, the commissioner
may order the balance of the prisoner®s sentence to be spent
in actual confinement. The wilful failure of a prisoner to
return to the place of confinement not later than the
expiration of any period during which he 1is authorized to
be away from the place of confinement under this section,
is an unlawful evasion under AS 11.30.093. [ESCAPE FROM
THE PLACE OF CONFINEMENT AND IS PUNISHABLE UNDER THE LAWS
RELATING TO ESCAPE.] (& 1 ch 67 SLA 1970)



AS 11.050.i90 is replaced with a new section reading:

JUpon conviction of a crime the court, subject to the described
limitations, may impose a lesser penalty than the minimum perictzkjc
provided in this title when in its opinion the facts and circumstan—
ces make the minimum penalty manifestly too severe. I/hen less
than the minimum penalty 1is imposed, the courtshall set out the
reasons and supporting facts for its action on the record in the
case. “c vvcCcTtvi VA% -

(1)In the case of murder or rape the courtshall notimpose
a penalty less than the minimum provided.

(2)In the case of a violent felony other than murder or rape
for which sentencing is Imposed in accordance with AS 12.55.
035(a)(2) or (3) the court may find that the minimum provided
is manifestly too severe and impose a penalty of imprisonment
less than the minimum xSix only 1if:
a)the person being sentenced i1s a promising candidate
for* rehabilitation, and o
b)at the time of sentencing d specific proven rehabilita-
tion program is available for the person being sentenced,and
c)the court provides for a reasonable method of monitoring

the rehabilitation program of the person being sentenced. ?

(3)In the case of escape or unlawful evaislon the court may
find that the minimum provided is manifestly too severe and im—
pose a penalty of imprisonment less than the minimum if:a pre—
ponderance of the evidence shows that:
a)the person tooting convicted af escaped or evaded detention
to avoid a clear and present danger of physical abuse, or
b)the person convicted escaped or evaded detei tion because
of inhumane conditions caused either wilfully or by neglect.

(ij)For all other crimes the court may find that the minimum
provided is manifestly too severe and impose a lesser penalty

either of a fine or Imprisonment or both.

(b)Nothing in this section prohibits either the defendant or the
state from appealing the sentence pursuant to the provisions of

AS 12.55.120.



Amend the Havelock proposal by

striking on page 2 paragraph (f)(2) the following language:
nor may the minimum penalty provided for in this section
be reduced under AS 11.05.150.

adding the following language AS2S8after"escaped"” onpage 2
paragraph (g)

Junless the court has determined that the minimum sentence
provided by this section would be manifestly too severe pursuant
to the provisions of AS 11.05.150.("13

adding the following Jlanguage after"family"on page 3onVisitation
Privileges

or any person



Original Sponsors: Cotten & Gardiner offered: "N9/7&
For Today"s Calendar

: EN THE HOUSE BY THE RULES COMMITTEE

CS FOR HOUSE BILL NO. 775 (Rules)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 NINTH LEGISLATURE - SECOND SESSION
° A BILL
?or an Act entitled: "An Act relating to unlawful absence from custody or

7 )
confinement.”

8 3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9
* Section 1. AS 11.30.090 1is repealed and re-enacted to read:

]-0 - - -
sec. 11.30.090. EscapE. (a) A person commits an escape if without
11
lawful authority he
12
(1) wilfully removes himself from official detention; or
13
(2) commits an unlawful evasion under sec. 93 of this chapter
14
and leaves or attempts to leave the state.
IS
(b) An offense charged under (a) of this section is punishable as
16
an escape in the Tfirst degree if
17
(&) the official detention is on a charge of a felony;
18
) the official detention is for extradition; or
19
(3) the person, during the escape or at any time before his
20
being restoredto official detention, has in his possession a deadly
21
weapon.
22 ) ) )
(c) An attempt to escape under (a)(1) of this section which under
23
(b)(1), (2) or (3) of this section is an escape in the first degree is
24
punishable as an escape in the second degree.
26
(d) Any other escape or attempted escape 1is punishable as an
26
escape in the third degree.
27
* Sec. 2. AS 11.30 is amended by adding new sections to read:
28
Sec. 11.30.093. UNLAWFUL EVASION. (a) A person commits an
29

unlawful evasion if he wilfully fails to return to official detention, aS

-1- CSIIB 775(Rules)



defined in sec. 100 of this chapter, following temporary leave granted
for a specific purpose or limited period including but not limited to
privileges granted under AS 33-30.150, 33-30.250 or 33-30.260.

(b)An offense charged under (a) of this section 1is punishable as
an unlawful evasion in the first degree if theofficial detention is on
a charge of a felony.

(c) An offense charged under (a) of this section 1is punishable 1in
the same manner as an escape in the first degree if the person during
the time of unlawful evasion or at any time before his being restored to
official detention has 1in his possession a deadly weapon.

(d) Any other offense under this section is punishable as an
unlawful evasion in the second degree.

Sec. 11.30.095- PENALTIES FOR ESCAPE AND UNLAWFUL EVASION. (a) A
person convicted of escape in the first degree is punishable by imprison—
ment for not less thanone year nor more than five years.

(b) A person who is convictedof escape in the second degree is
punishable by Imprisonment for not less than six months nor more than
two years.

(c) A person who 1is convicted of escape in the third degree is
punishable by imprisonment for not less than three months nor more than
one year.

(d A person who is convicted of unlawful evasion in the first
degree 1is punishable by imprisonment for not less than three months
nor more than one year.

(e) A person who is convicted of unlawful evasion in the second
degree ispunishable by imprisonment for not less than 30 days nor

more than one year.
(f) Suspensions of imposition or execution of sentence or grant—

ing of parole shall be governed by the following considerations:

CSHB 775(Rules) -2-



(1) when satisfied that the ends of justice and the best
interests of the public as well as the defendant will be served, the
court may suspend the imposition or execution of a portion of the sen—
tence greater than the minimum sentence authorized under this section,
and place the defendant on probation.

(2) execution of sentence may not be suspended nor may
probation or parole be granted until the minimum imprisonment provided
under this section has been served, nor may imposition of sentence be
suspended, except upon the condition that the defendant be imprisoned
for no less than the minimum period provided under this section, nor
may the minimum penalty provided for in this section bo reduced under AS
II.05.i50, except upon a finding by the court that the escape or evasion
was for the purpose of avoiding a clear and present danger of physical
abuse or cruel and unusual conditions caused either wilfully or by
neglect.

() Terms of Imprisonment required unaer this section are consecu—
tive to sentences then existing or which may be imposed pursuant to the
official detention from which the person has escaped.

(h) When an offender has escaped or has committed an unlawful
evasion and voluntarily surrenders himself to a peace officer or em—
ployee of the division of corrections, under circumstances when there is
no Imminent liklihood of his being apprehended, (f)(2) of this section
is inapplicable.

Sec. 3- AS 11.30.100 is repealed and re-enacted to read:

Sec. 11.30.100. DEFINITIONS RELATING TO ESCAPE AND UNLAWFUL DETEN-—

TION. As used in secs. 90 - 95 of this chapter, unless the context

otherwise requires,

(&D) "cruel and unusual conditions” mean those condition
evidencing a shocking deviation from the conditions commonly acceptable

-3- CSHB 775(Rules)



for official detention;

(2) "official detention™ means arrest, custody followir
surrender in lieu of arrest, detention in any facility for custody of
persons under charge or conviction of crime or alleged or to be
delinquent, detention for extradition or deportation or any other deten—
tion for law enforcement purposes; but "official detention”™ does not
include supervision on probation or parole, or constraint Incidental to
release on bail.

Sec. A. AS 33.30.150 1is amended to read:

Sec. 33.30.150. VISITATION PRIVILEGES. An honor prison with good
behavior serving a sentence of one year or more may be permitted as a
privilege and not as a right to visit with his family at a place other
than his place of confinement and at his own expense for a period not
exceeding one week nor more frequently than once each six months
under rules and regulations adopted by the commissioner and in his sole
discretion. The wilful failure of a prisoner to return to the place
of confinement not later than the expiration of a period during which
he is authorized to be away from the place of confinement under this
section is an unlawful evasion under AS 13.30.093.

Sec. 5. AS 33.30.250(f) 1is amended to road:

@) The wilful failure of a prisoner to return to the place of
confinement not later than the expiration of any period during which be
is authorized to be away from the place of confinement under this sec—
tion, 1is an unlawful evasion under AS 11.30.093 [ESCAPE FROM THE PLACE
OF CONFINEMENT AND IS PUNISHABLE UNDER THE LAWS RELATING TO ESCAPE].

Sec. 6. AS 33.30.260 is amended to read:

Sec. 33.30.260. REHABILITATION FURLOUGHS. The commissioner may

authorize a prisoner to participate in educational, training, medical,

physicatric, or other rehabilitation programs approved by the commis-

CSHB 775(Rules) -4-



sioner. Whe;. the prisoner 1is not participating in a rehabilitation pro—
gram, he shall be confined in the jail unless the commissioner directs
otherwise. If the prisoner violates the conditions established for his
conduct or custody, the commissioner may order the balance of the
prisoner 3 sentence to be spent in actual confinement. The wilful
failure of a prisoner to return to the place of confinement not later
than the expiration of any period during which he 1is authorized to be
away from the place of confinement under this section, 1is an unlawful
evasion under AS 11.30.093 [ESCAPE PROM THE PLACE OP CONFINEMENT AND IS

PUNISHABLE UNDER THE LAWS RELATING TO ESCAFE].

_5- CSHB 775 (Rules)



Division of Corrections

Prosecution of Escapes referred to the District Attorney for the
period 7-1-73 thru 10-19-75 (16 months).

Anchorage area (N=63)

Prosecute 25
No prosecute 16
Unknown

D.0.C. Internal
Pending

Detai ner - Warrant
Refuse to Extradite

H
PWwu©

Fairbanks area (N=7)

Prosecute 1

No Prosecute 5

Not found 1
Southeast (N=7)

Prosecute 6

No Prosecute 1



March 19/ 1976

Legislature,

The Honorable Terry Gardiner A-OCUr."i™nf General ~
Alaska State House of Representatives

Pouch "V" State Capitol Building

Juneau, Alaska 99811

Dear Mr. Gardiner:

RE: H.B. 775

Attached you will find a summary by area of the disposition of escape

cases which the Division of Corrections referred to the District Attorney"s
Office for the period 7-1-73 through 10-19-75. The data sources were not
valid;.ted with District Attorney files so caution is advised in drawing
more than the most general conclusions frcm the data.

Concerning the "No prosecution™ cases, please be aware that the Division
of Corrections will frequently recatmend to the District Attorney that

the matter be handled within Corrections. This phenomena is not reflected
properly in the data presented as we do not make a point in our system of
analyzing reasons prosecution was declined.

I hope this information is useful to your deliberations.

WHH/nmw

ATTACHMENT
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Introduced: 2/13/76
Referred: Judiciary

IN THE- HOUSE BY COTTEN AND GARDINER

HOUSE BILL NO. 775
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to criminal escapes from custody or
confinement."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.30.090 1is amended to read:

17

18

19

20

22

23

24

25

26

27

28

29

Sec. 11.30.090. ESCAPE FROM CUSTODY OR CONFINEMENT. A person who
escapes or attempts to escape from the custody of a peace officer under
a lawful arrest or from a jail or institution in which he is detained by
a peace officer or confined by direction of a court in this state or
from custody under process issued by a court in this state is punish—
able,

(¢D) if the custody or confinement is by an arrest on a charge
of a felony, [OR CONVICTION OF A FELONY,] by a fine of not more than
$5,000, or by imprisonment for not less than one year nor more than
three years, or by both; [OR]

(2) if the custody or confinement is for extradition, or by
an arrest, or charge of, or conviction of a misdemeanor, by a fine of
not more than $1,000, or imprisonment for not more than one year, or by
both”_

(3) If the custody or confinement is by a conviction of a

felony, Dby imprisonment for not less than one year nor more than T"hre-e-
AUATE"SSTOSCT

years. Imposition *** of sentence shall not be suspended and

probation or parole shall not be granted until the minimum imprisonment

provided in this paragraph is served; or

(4) if the escape is by a prisoner exercising privileges

.- HB 775

VUKIt#
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17

19

20

22
23
2A
25
26
27
28

29

under AS 33.30.150, 33.30-250 or 33.30.260, by imprisonment for not less

Y mos- zZ-
than ene year nor more than fe-hree- years. Imposition or execution of
sentence shall not be suspended and probation or parole shall not be
granted until the minimum Imprisonment provided In this paragraph Is
served.

Sec. 2. AS 33.30.150 Is amended to read:

Sec. 33.30.150. VISITATION PRIVILEGES. An honor prisoner with
good behavior serving a sentence of one year or more may be permitted as
a privilege and not as a right to visit with his family at a place other
than his place of confinement and at his own expense for a period not
exceeding one week nor more frequently than once each six months under
rules and regulations adopted by the commissioner and in his sole dis—
cretion. The wilful failure of a prisoner to return to the place of
confinement not later than the expiration of a period during which he 1is
authorized to be away from the place of confinement under this section,

is an escape from the place of confinement and is punishable under the

laws relating to escape.

HB 775
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DIVISION OF CORRECTIONS/ESCAPE- REPORT e -

NEscapes and Walkaways - July 1, 1973 - October 19, 1975

The Alaska Statutes (Article 3, Sec. 33.30.250 and 33.30.260) require tha
when an offender ?ails to return from a work or rehabilitation furlough,, he-
shall be reported and prosecuted as an escape. Alaska, theref0{e*'counts a§r.
"escapes" many iacidents which would not be so reported in other jurlsdlctlons
This report thus includess for example, Walkaways from alcoholism and drug

treatment programs where the Division of Corrections is not necessarily \

L J * *.# L J * - .__.'.* /d€

advised that an escape has taken place. To the best of our knowledge, this
Is a complete accounting, of all failures to return, as well as all bona fide
escapes from Alaskan institutions during fiscal years 1974, 1975 and the

first three and a half months of 1976. . % e ¥ \*

During the period covered in the report, a number of.changes have taken
place iIn the structure of correctional services iIn the Anchorage area, which
have undoubtedly contrlbuted to the number of escapes, * *

On January V, 1973, the Division of Corrections took over operation of what e
had formerly been the city jail. With this event, the Division began, in 75
effect, operating a city/county/state jail system in Anchorage, as it was
already doing in other parts of the state. Facilities were i1ll-equipped to.//
provide these services, and staff extremely limited. The opening of the ~
Eagle River Correctional Center, scheduled for the winter of 1973-74, was

o mm *1 *ot Wi
delayed by inability to obtain furniture shipments, and the facility was
opened In May of 1974. On July 1, 1974, the Division"s separate Halfway mm
House In Anchorage was closed for budgetary reasons, and limited funding
was provided for remodeling of the first floor of the Third Avenue facility
to be used as a halfway house. One dormitory was maintained as a niedium-
securi®-y area. Pipeline impact funding, made available in August, provided
full coverage of one security post at Third Avenue, which meant that it

was often operated with one staff member on duty, although the institution



-eas Filling two functions. These changes thrust the task of housing maxirr.um-
security prisoners onto the newly opened Eagle River facility, which was un—
prepared for this task, since its staff had been trained for a minimum-to-

medium security operation.

From July of 1974 on, the following procedure has.been utilized for.housing
of Anchorage area offenders: they are housed at the Correctional Center Annex
. prior to sentencing; thosé who receive sentences of six months or less are "
housed either in the medium-security section nf, the Third Ave;nue”facility or , m
IT they are not considered to be escape risks, sent to the minimurn-security = ,"V
institution at Palmer which provides an almost®completely open atmosphere,
with no fences or security mechanisms. Those receiving sentences of more than e
six months are sent to the maximum-security section of the Fagle River facility,
where they are held for classification. At classification, they may be accepted
into the Eagle River program, or may be sent to Palmer, Juneau, Fairbanks,
Ketchikan, Nome, or to the Federal Bureau of Prisons. The latter Thoice iIs e .

. > > % * TRk gk YexTh
made under four possible conditions: .(1) the offender presents a security or.
management problem which is not met by Alaskan facilities; (2) he needs special
treatment programs which are not available in Alaskan facilities; (3) he is a
federal prisoner (in which case he may be, but is not necessarily sent to a
federal prison); or (4) he requests placement in a federal prison because of his

parole plans. ; . * ;

St~

The 1974 legislature passed a statute requiring that offenders serve one-

third of sentence before being eligible for parole. The Division of Corrections

* "\J,
administratively applied this ruling to eligibility for work release.or fur—

lough programs.® However, the Superior Court of the First Judicial District ‘e
overturned this ruling as it applies to. educational and vocational training

passes, striking down the one-third requirement.



It is within the context of the events which took place during this period

that the following information must be evaluated.

* o o :’ﬁ

Escapes and walkaways are, of course, iIn part determined by the size and
security level of a facility, as well as its function. To aid the reader,
Tablel shows the state insti t Joris, rank ordered from most secure (Juneau) /A,

to least secure (Community Programs), the average daily occupancy rate of

e Lo IRVAYAS
each In FY 75, and mandays boarded in FY 75. - v
** ’ . *\ A .
SRS VR ek
\ Table 1 . fo - e
q/_ ._ L ] V
o Mo o *eo Vaa o®
Average Daily Population, “e,
..o/*.'o £'_))
and Mandays Boarded, FY 1975 &
C e
Institution Average Population Mandays Boarded
Fairbanks =/ 36,135 TVi.yy
Annex 109 39,785
Ketchikan 21 I 7,665 1j.< _elx
YYEVEAY,
Eagle River tr 61 . 22,265
\e *eoo - .*:1 ° . . |**. V. «. *
Third Avenue V..~ z46 TV, 16,790 &V VYo Sa v s>
Palmer Lo 49 | m -17,885 7
Community Programs 13 537




ik 4 - --

.Escapes: ; : ee [ :
Table 2 shoves escapes from institutional supervision, presented, for
convenience, by’/k calendar year. The term "institutional supervision" incl*udes
.
escapes from inside-, the institutions, as well as escapes from supe}vised'. -
exercise yards or outside work crews, and other escapes from escorts. The'Ir
institutions are, again, rank ordered from most to least secure in terms of

their structure and programs.

’Table 2 - o» ' » «
‘#r.‘ I
. O L e e
*; Escapes From e i
. "Institutional Supervision i AW
6 months v * sy 10 1/2 months S/Nc:*
Institution " "= CY 1973 - CY 1974 CY 1975 \:;V Total.
Juneau S m..2 " "7 "0 0
Fairbanks [ =0 0
vy-sf.
Annex . e e Qg " 0 2
Ketchikan L | 0 o ranai
Eagle River * N/A 5* 3 iXCe <
J -5 y \u 7 ‘
Third Avenue *e - 0 - < 1 e e

- 5
m'-4 i
Palmer . ) 2- s EI [ | ;rj

*mm* "jmm j-}k v
¥ 11 A mA V1
« "--"V.y
.includes 3 charged with attempted escape e 0 v
e v g v ey 5 Ry R

. i i o Ty-YN
Eighteam of the escapes (including three prosecuted as attempted escape) y!'.V'.)i(""éﬁv

were fcom mimirum-ssaurity facilities. Eleven"were from medium-security con- " e'f o=

. . o «f( « e t- K e m
ditions (including three from exercise yards), threewere from escorts, and one vi- v
"was from the maximum-security unit at Eagle River, which has since adopted - "

operational policies consistent with a maximum-security unit. e



Thirty individuals accounted for the 33 escapes, with one individual escaping

twice and another Three times. - . L

The”e were three incidents of triple escapes. In 1973, three inmates 1in

|
Ketchlikan overpowered a guard, locked him in a cell and escaped. '".In/1974, three 1 |
inmates at Eagle River became involved with smuggled alcohol, and were- charged with
.. ' i; E17 ie
Attempted Escape. “In"

alcohol iInto the

eThere v/are three doiible escapes; in 1973, two inmates escaped WOuneau by Igj-;

< i am =._u -
«climbing the fence™ ofHthe eXercisé f/alld' 1in a 19%h incident, two inmates-of t h e - :
o .. I N Fedite ' e | . oVIT. V-

Third Avenue facility escaped, by sawing bars from a window, and'lowerin themselves
® j| b Y ‘VfZT S, y , mZ'ist—iy- ;Hb

to the ground by a rope made of sheets. In 1975 two inmates left the" Eagle River

facillity and were apprehended within hours, outside an Anchorage Massage. Parial..'.

* * o i i**t 1V e\ 1.« *o

Of.the 33 escapes, 21 were commltted by felons 6 by unsentenced |nd|V|duaIs, “‘e
» » e "TX% . * V,(< Mo¥ *y; *g M .
3 by mlsdemeanants 12 by individuals Whose sentence was described as "one "year"
. -] > o * . ® .l > > -
/ 1L — ! »*4. L «.4-, irt/sw, ’ *»m /) f/IIA M fianortfcl i <~ > f\AIl& \wi 2> mti m.i*. *.an '
oo * 1w L

Of the 33 escapes, 21 involved no known new offenses while on escape status.!1. 7j;
Known offenses on escape status were: -one robbery; one rape (accompanying charges
of burglary and car theft were dropped) one burglary,- one Joyrldlng Dne

i \ 2. A *t?W

offense, and one stolen boat. Pendlng charges

and two possible burglaries.

. Sixteen es.capaes were apprehended within 24 hours, five by turning themselves y-"-y
In to authorities. Fifteen individuals v/ere at large for periods ranging f r o m #
one day to 60 days, an average of 11 days. Another left the state, and Alaskan .- .

officials were advised of his arrest 5 months later, one lemains at .large.- - .-



*

-Wal kawavs:

Pre-release programs provide an incalculably important part of overall
correctional programming. Among their major functions are:
1) They permit specialized treatment not available v/ithin the Alaskan
f correctional system, particularly for alcohol and dfug problems;

y

2) They permit offenders to restore or maintain family ties;

3) Work programs enable offenders to support their families and them-.
t * . . * *e . \Vl *’g

selves, and make them contributing members of society. .y
4) They permit vocational training not available in the institutions;
5) “They provide a situation v/here offenders, correctional authorities

and the Parole Board can observe the offender™s readiness to return

to society. * % R y,)

¥ * . e o - « .. . - o . . “ g
The major pre-release programs are: ..

1) Work release:"""-When ah/offender”is eligible for parole he may be

classified for a work release program, which involves leaving an ~

institution during working hours only. ° %
JA* "

a Furlough programs: When eligible for parole, an offender may be -.W.
. furloughed to live outside, the institution, for example, while

e participating in a training program such as .yv the Seward Skill /;¢/
a o [ ] - j -

/Center, or to work at a remote site. Supervision of furloughed ><
P * *,-*.* e o @ r*"'*_ *g‘/_v

offenders 1is provided jointly by the institution and the probation/

*

parole office closest to the offender. Short furloughs may also be

used for such purposes as seeking employment or family visitation."””

3) Residential Treatment Programs: Residential treatment programs,”.":
most of which are community-operated, may be used at any appropriate

time during an offender®s sentence, but generally are utilized on a



An offender may participate in any of these programs either on the recom—

mendation of the. Court, or through classification by correctional authorities.

Table 3 shows walkaways from unsupervised status on the various types of V-
pre-release programs. /. i e -V*dSVCvi
. Table 3
. Walkaways From
.. Pre-Release Programs
L “Aways From 6 months 10 1/2 months W; YA
Un. .ervised Status CY 1973 CY 1974 LY 1975 ***TTbtal o
Work Release 0 7 ) e em e .
Pass - e 0 0 o Y e
Furlough 0 5 <
te'>
Community-operated 1 7 . 3- ., . W=
Residential Programs PNV IR xe iy x yy - .
IR el e e ° *THK
State-operated 2 RNE
Residential - API
V/T *o o/ e VE2VT™
21 . 19 >
le ) WL TCV. V" " TIME o '

Among the 44 v/alkaways, 16 were participating in court” recommended' pro—
r'.-v.-riv-- -y oo/

grams, and two were on recommendatlon of the Parole Board r Nine* of the«mumut o
[ “t o Jopx oap

recommendatlops and both the Parole Board recommendations were for” reS|dent|aI Vi
Ot o|(€”

. *‘* e e o e KX
Ik [ .J* 1.

treatment programs. > * v \4V."

Table 4 shows type of pre-release program from which the walkaways

occurred:
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Table 4

Type of Pre-Release Program

Number
1) "7-sstsork Release 15 ' e
u VWW..;./..
> APl " 9 S LA
Furlough 7 . .
g - if % . " e ™ ,_E & e _\/ & *y .’: ’0 Y%xo/ﬂ'
Family House Wk kT e AR wav 1r e
y-" - . \ Church Pass yyf, "V '-° T TP mem % teen =
i .. oo F ¢ Voee,  W/_IVIF ., o>
-+ @ Future House . > 7 S 1 Y / f
* Jx i N owfe*-« * e e
.« .o oocial, Development Center I, |
Fairbanks Alcohol Program
- Fairbanks Halfway House
“ «etchikan Halfway House Lo & W oo % e . .
. f. . %

The 44 walkaways were accounted for by 38 individuals; three individuals
each walked away twice, and one left alcoholism programs four times (once after *e
classificaf wt by Corrections, once after recoirimendation by the Parole, Board,”-"." 1y V.7,
and twice after being rrecomnended to* the program by thé&.Court);

e Thirty v/alkaways were made by felons, four by unsentenced individuals, "five - SV 7%"*

n H.D5e;
by mii sdemeananf'cs and the remalnder were ''one year" or "unknown *Niiie turned " "
n » . * e oMy “f o xR GV VL ke
themselves in. The remainder were apprehended, four of them out of stz}te
-, i YA v-V.Vf- e
The following new crimes were committed: one Burglary' one OMVl; one Felon
- o i * . *\o BR.*- FVr

in Possession of Firearm. The individual who had multlple walkaways accrued two

counts of Hit and Runi, two counts of Joyriding and three counts of Forgery while

*eo ° ° ._?* &' o "’\f‘ *

 eeceee | . i . X e o FA

a) walkaway status

In two walkaways (both from API), Corrections) was not notified of the event

until after apprehension had taken place.

. R\ A









An Act relating to the Cook Inlet Land Exchange; e.d."

COMMITTEE REPORT

718/76 HOUSE
) 4R
/ A
Mr. Speaker: Date A
fHle committee on ~ JUPTCTARY has had- Ve 781

under consideration. A Majority of the members of the Committee

( )recommends it DO PASS

( )recommends it DONOT PASS

( )recommends it DOPASS WITH ATTACHED AMENDMENT(S)

( )recommends It BEREPLACED WITH CSFOR AND THAT
CS FOR DO PASS

() "and" recommends it BE REFERRED TO THE
COMM ITTEE

() reports it back WITHOUT RECOMMENDATION

() "other"

Members signing the Major ity report:
N

, - vV, A/, V - TV UfcS

Members NOT con jrring in the Majority report:

recommends:

recommend s ;

recommends: 7/ .
. /yi /LC .
*lffA ff)YDU\ recommends: "
c /. sVec /VC.
7 ((<vmn recommends:

Cha irman






" MEMORANDUM m State or Alaska mm

Department of bttural Resources
Division of Geological & CeopUyaical Surveys

10; Kichanl C.T. Smith, Director . DATE: January 2, 1976
Division of Lands ; .- e
. FILE NO:...oon coeeoan
TIED; Guy R. Martin, Commissioner . - ; ) .
Department of natural Resources TELEPHONE NO. ~ AT odEm e
FROM: ciclnud N. Coavell = sudject: Mineral Analysis of Proposed.
Mining Engineer n * " Cook Inlet Land Trade

On. or about the 8th of October, Ross Schaff, Don McCee, and 1 not v/ith you In
your office to advise you of the value of coal land the State was proposing to
= fiive eusy. It is my recollection that vc advised y'ca at that time of the value
of coal on these lands and of work in progress by the private sector in explor—
ing tha Beluga coal field. As | recall, all tbrce of us, orpecially Rcss and

oo I, expressed personal disproval of the trade. It was and is our opinion that
Borne of the cost valuable land in the State is being trsde*d for land that has
little or no economic potential. - - -

< Le rlv *enl |

eIn direct concent on the articles by Mr. Galliett:

r Don KcGee and K. OTConnor in AOF 51, page 7, estimate 7.8 billion tona
of coal in the Eeluga field.Therefore, Hr. Galliett has a.reference
e “From n report of the Alaska Geological Survey. My only concent on the
first article is that recovery of 507. of the coal is low by todays
e_. . . standards.

In reference to the eecond article, it is my understanding that 1?ish and
e _e " e(Game have control of fishing and the streams. Ibelievethat this is
.covered in Section 16 of the State Statuatcs, sothane is no need to
cqptcplothe Lake Clark or Iliaena areas fqr the fishing potential.
) In Che 3rd article, Galliett appears to be accurate. | an nure \o
. could check on the number of natives and the allocation, but; the flg-
eures are approximately those that 1 have read.

Kith regard to the cpecific "Lands to be given by the State to CIRI?:

Pt. Mackenzie (Appendix C - l1.B)ar.d $hic Is within the Anchorage area

end Is a valuable section for port facilities. .
Knik-Uillou (Appendix C — I.B and 3) — This is an excellent recreation
area near Anchorage. It contains the Nancy Lake State Recreation area,

Meadow Creek Campground, and many lakc3. There is both a coal pctcr.tlll

and oil and gas potential in the area. Coal at one: .time vas mined at
Dustou-

Knshwitna (Appendix C — 1.B) — This is price agricultural land - Uci:
Alaskas Agricultural Potential, Alaska Rural Development Council,
Publication No. 1, 1974. It also contains a site selected for the

future caaftol of Alaska. It is ccccsenble by road end railroad, and

has many home sites. The land has potential for fossil fuels and uraniur..
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Chlcknloon (Appendix C - 1.D and 3) - Thin is excellent coal land and.
part is under coal lease. Coals 1in thi.s area have a higher calorific
value than the Beluga area, i.e., 7,209 Btu Beluga vs. 12,00Qt Btu
Katunuska . Some of the iiatnnuska coals have coking qualities. Therefore,
" Hstanuuka coals have a higher market value than Beluga ccals. The railroad
right-of-way to the area ic retained by the Alaska Railroads. There are

excellent home sites in this area.

e Alexander Creek (Appendix C - 1.D and 3) - Coal, oil, gas, and uranium
potential.

Solcxatof (Appendix C - 3) and Kecai Peninsula (Appendix C - I.E and 3)
- .Those are excellent coal lands. The coals are nearly horizontal, thare-
mfore, favorable for mining. Several beds at least 5 feet thick underlie
the area. Undoubtedly there are at least 11.7 billion teas of coal 1in
these areas. In addition to the loss of coal there would be a less of
recEcation along the beaches of the peninsula. This includes both clan
digging and fishing. I have been informed by native groups that they
intend to protect these rights, and prohibit non-natives from trespassing.
A law suit on this natter is preseutly in court (Edwnrdsen vs. Norton).
These loads also have a high agricultural potential. In the case of strip
mining the agricultural potential could be utilized the year following
cessation of niniug.

Beluga (AppendIx C - 2(a)) - This area contains the outcrops of the
Ca”RSdnd Waterfall coal beds which can have respective thicknesses of

27 end 50 feet. Soma sections could contain 70 million tons of coal

vith a stripping ratio of less than 3 to 1. One township could contain -
2.5 billion tons of coal. Tills is also an area of high agricultural
potential, and experimental vork has proven that reclamation can be

done after strip mining.

In regard to the lands to be given to the State by the Federal Government:

In general, these lands are underlain by Jurassic Intrusiven that have

a. e. low mineral potential for hard minerals, lack equivalent agricultural
potential, lack the recreational value, because of innccer.sability, and,
if not selected by the natives might still be own to selection by the
State. .

In regard to the report by DobgJ”Kalch, and 0"Conner:

There arc nnny misleading stutcnents in the report. I fiud errors in

the calculations regarding the discauatcd”™jnm tiLnx* *The Stanford Research
Institute has a report issued In 1975 that gives figures that conflict

vith those of Robert Bottge- Nevertheless, assarting the inaccurate figures
do have meaning, should the State give at, 3y such valuable revenue pro—
ducing land?

By n separate memorandum I am requesting the report liy Dobey ct. all,be kept
for in house use and not issued as an opcn-i“J.lc repost by the Division of
Geological end Ceophysiccl Surveys.



"MEMORANDUM + «'w'State of Alaska

TO:

°:ra;

FROM:

Department of Katural Resources
Division of Geological 6 Ccophynical Survey

Cuy Hiartin, Connni3sioner of DATE. January 2, 1376
IFatural Resources
Gil Eakincs, Acting State Ccologist file NO:

&/m*"£"

TELEPHONE NO:

Clclend il. Conuell SUBJECT: Ecpnomic Resourc? xVnnlysia of
Mining Engineer I-iea3ured end Indicated Coals
Hovcmber 28, 1975
P.L. Dobey, J. Welch, K.K. OnConnor

At the request of Gil Eakins, Acting State Geologist, I have reviewed the
crbject report. I find that the report is misleading, contradicts Alaska
Geological Survey open file report L51, is inaccurate and biased. 1 respectfully
request that
cad that of Uos3
department, but 1 feel that the quality

eDivision Report. IT published, the report certainly should be reviewed by

Rosa Schaff beforehand. \ H y



‘MEMORANDUM -State of Alaska

Departreat of Matural Resources
Division of Geological o Geophysical Surveys

10; Klchecl C.T. Sraith, Director DATE: Jonuar?7 2> 1976

Division of Land.))

B FILE HO:
.VESIij Guy R. iiartic, Cocnis3ioncr

Department OF Natural Resources TELEPHONE NO:

FROM: Gilbert R. liakins SU3JECT: 2tineral Analysis of Proposed e
. Acting State Geologist Cook Inlet Land Trade

In response to your letter of December 29, 1975 to Ross Schaff, 1 re—
quested Clcland Conwell, State Dining Engineer, to review the three newspaper
artidea by Uarold Galliett and again to assess- the tracts of lands involved in
tea proposed land trade.

I concur with Mr. Convcll™s assessnent that it is not in the best in—
terests of the State to cake the proposed land trade. A purely economic view
indicates a high potential dollar value of the tracts to be traded to the Cook
Inlet Native Association. Large reserves of quality coal are known, agricultural
lands are present, and a reaonably good potential exists for patroleun and uraniun.
In addition, the lands to be given to CDiA have wisely been celected near popu—
lated areas and where industrial and population growth cay be expected, we be—
lieve the potential revenues are very significafcSt and that an attenpt to“put a
discounted cash value on the resources today is not a fair evaluation.

In contrast, the Lands to be received by the State in the trade do not
appear to have ua important funeral potential, are relatively inaccessable, aud
m:e not suitable for development.

cc; .Rosa Schaff, State Geologist -



RAYMOND A NERSETT

BBSE

IK THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

J. R. LEWIS and HAROLD H.
GALLIETT, JR., Citizens and
Taxpayers of the State of
Alaska,

Plaintiffs,

VS.

STATE OF ALASKA; GOVERNOR
JAY HAMMOND; GUY R. MARTIN,
Commissioner of Natural
Resources; MICHAEL C. T.
SMITH, Director, Division

of Lands,

Defendants.

No. 76-1608

MEMORANDUM IN SUPPORT OF TEMPORARY
RESTRAINING ORDER AND PRELIMINARY INJUNCTION

Plaintiffs, pursuant to Alaska Civil Rule 23, have com—
menced this action for permanent injunction not only on their
own behalf but on behalf of all citizens and taxpayers of
the State of Alaska. Plaintiffs are alleging and intend to
prove that the Beluga land exchange contemplated by the
Hammond Administration as alleged herein violates the provisions
of the United States Constitution, the Alaska Statehood Act,
and Lhe Alaska Constitution.

Plaintiffs allege that if the actions of the governor
and his administration 1in approving the land exchange are not
restrained and enjoined, the citizens of the State of Alaska will,
no the victims of an even greater governmental give-away
through the loss of valuable mitior.il resources than occurred
during the Teapot Dome scandal, of President Harding®s adminis—

tration years ago.



Plaintiffs wish to emphasize that this is not a political

;Iawsuit nor a lawsuit to harass or embarrass the Hammond

JAdministration. Tlie issues presented herein are very real and
**

Esubstantial issues involving questions concerning the State"s
i mineral resources which will affect the citizens and taxpayers
; of the State of Alaska for generations to come,

] Although the facts are summarized in detail 1in the

F'.complaint filed in this case, the chronological sequence of

i

J

fevents is set forth again, and the basis of plaintiffs® legal

»claims a.e further set forth below..
«

i * A. FACTS

i 1. The chronological sequence of events leading to the
Epresent dispute can be summarized as follows:

; In 1955 the then Territory of Alaska, through its legis-
J.-Iaturc, provided for a constitutional convention. F.lectod
Io'odelegates adopted a constitution on February 5, 1956 which
;Was ratified by the people of Alaska or. April. V\, 1956. This

"constitution adopted by the people of Alaska served as a basis

n for subsequent petitions to Congress for statehood and c.onsti-

1,

Jtutcd an offer to accept the privileges and responsibilities

;of that status in accordance with the terms of said constitution.

2. Article VIIl, Section 9 of the Constitution of the

= -

4 State of Alaska provided in part as follows:

Section 9. Sales and Grants. Subject to
the provisions of this section, Liu*x legis—
lature nay provide for the sale or grant

of state lands, or interests therein, and

establish sales procedures. All sales or
grants shall [contain such reservat ion!; to
1 the State of all resources as may be required

by Congress or the Stale and shall provide
for access to these returnroot*.

3. Two years after the people of Alaska adopted th <
o
"above constitutional provisions, Congress passed the Alaska



Statehood Act, approved on July 7, 1950. Soc. 6(i) of the
Statehood Act is a direct res antic by Congress to the provisions
contained in Article VI.Il, Sec. 9 of the Alaska Constitution
set forth above. The Alaska Statehood Act stated in this
section as follows:

All grants made or confirmed under this

Act shall include mineral deposits. The

grants of mineral lands to the State of

Alaska under subsections (a) and (b) of

this section arc made upon the express con-—

dition that all sales, grants, deeds, or

patents for any of the mineral lands so

granted shall be subject to and contain

a reservation to the State of all of the

minerals in the lands so sold, granted,

deeded, or patented,

Sec. 6(i) of the Act further provided that any lands or
minerals disposed of by the State of Alaska contrary to the
provisions of the above section would be forfeited to the
United States by appropriate proceedings instituted by the
Attorney General.

Sec. 8(b) of the Statehood Act provided, 1in addition, that

In the event each of the foregoing
propositions (grants of land restrictions
approval by majority vote in statehood
election) 1is adopted at said election by
a majority of the legal votes cast on
submission, the proposed constitution

of the proposed. State of Alaska,
ratified by the people at the election
held on April 24, J956. aball be deemed
amended accordingly. (Kmphasis supplied)

4. By Public Law 92-203, 83 Scat. 68S, approved
Decc her 18, L971, Congress enacted the Alaska Native Claims
Settlement Act. This Act provided for the fair and just sett:le—
nient of all claims by native groups in Alaska based upon lheir
aboriginal 1l.rvl claims. AlIl prior conveyances of public laud
pursuant: to federal law and all tentative approvals pursuant

to See. 6(g) of the Alaska Statehood Act weft® declared to ho

an extinguishment of the aboriginal title of Alaska natives.

[ &3
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The Act further provided for 12 geographic regions within th-
State and for appropriate regional, native corporations which
were given the right to select land and share in the revenue-
from the sale of minerals. Sec. 12 of the Alaska Native Claims
Settlement Act provided for the selection of land by each
village corporation within the township ..nwhich the village

is located, plus an area that would make the total selection
equal to the acreage to which the village was entitled under
Sec. 14 of the Act.

5. Because of existing federal withdrawals, state
land selection and other non-native settlement patterns within
the Cook Inlet region, Cook Inlet Region, Inc., a native cor—
poration, was not able to select lands which it considered
of like and similar character under the formula established by
the Alaska Native Claims Settlement Act. For approximately
three years following the enactment of this Act, Cook Inlet
Region, Tnc. negotiated with the Secretary of Lho Interior in
an attempt to insure its land selection of a similar and like
character.

6. Cook inlet Region, Inc. was dissatisfied with these
negotiations with the United States Department of the Interior,
and it. filed suit in a District Court . Negotiations continued,
however, and the solicitor for the Department of Interior rnde
an offer to convey to Cook Inlet Region, Inc. ten surface and
fifteen subsurface townships within the Kinal Nat ionel N, . <<
Range, 1including the Swanson River oilfi.ld, as well as addi—
tional federal Jlauds in the then Create!™ Anchorage Area |1 "rough.
Those lands included land at 13inl. Worunxof, 13int Cuulk ~I,
and a sizable portion of the Campbell air strip tract. (Terk Inlet

Region, 1Inc. declined this offer audit was later withdr.r.
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mby the Department of the Interior.
7. The United States District Court ruled in favor of

the Secretary of the Interior and against Cook Inlet Region,

Inc. in February of 1975. Pending the appeal of the case to

the Ninth Circuit Court of Appeals, Cook Inlet Region, Inc.
W appealed to Congress for legislative relief. Despite the fact
;that Cook Inlet Region problems were solely with and concerning
_fthe federal government and federal land, the State entered into
J' the negotiations in an attempt to help solve the problems
Ebetween the Cook Inlet Region and the federal government.
% 8. The United States District Court ruled in favor of
J the Secretary of the Interior and against Cook Inlet Region,
:Inc. in February of 1975. Pending the appeal of the case to the
mNinth Circuit Court of Appeals, Cook Inlet Region, Inc. appealed
| to Congress for legislative relief. Despite the fact that Cook

. Inlet region problems were solely with and concerning the

federal government and federal land, the State entered into

the negotiations in an attempt to help solve the problems between

" the Cook Inlet Region and tlu* federal government.

J
9. The Stale, Cook InLet Region, 1Inc., and the Pepart-

Imerit: of the Interior entered 1into the negotiations concerning
e the exchange of lands pursuant to Sec. ?°S(f) of I.lie Alaska
Native Claims Settlement Act which provided as follows:

The Secretary, the Secretary of Defense,
and the Secretary of Agriculture are authorised
to exchange any lamis or 1iriterests (herein
il in Alaska under their jurisdiction for lands
or interests therein ol tlu* Village Corporations,
Reg, lonal Corporations, Individuals, or the
Slate for Ilhe "purpose of el Teeling, land eon-
sol idnt 1ons or to facilitate the t inagvivnt
or development of tin* land. Rx* haiip.cs shall
he on the basis of equal value, and either
party to the exchange may pay or accept cash
ial order Lo equal Lxe the value of the m operl imm
e*sﬂaﬂged!

-

o —— —



10. Pursuant to the exchange provisions citod above,
the State volunteerd the trade, of various patented lands to
the Department of the Interior for exchange and grant to the Cook
Inlet Region, Inc. The terms of the settlement, were, in
summary, that the State of Alaska obligated itself to convey
lands to the United States for exchange with Cook Inlet Region,
Inc. in accordance with "Terms and Conditions for Land Con—
solidation and Management in Cook Inlet Area" made a part of
the report from the Committee on Triterior and Insular Affairs
accompanying HR 66-1, the amendment.to the Alaska Native Claims
Settlement Act. Further, Cook Inlet Region, Inc. was to dis—
miss its lawsuit ir. the case of Cook Inlet v. Kicppe, 75-2232,
Ninth Circuit Cour: of Appeals; and other native village
selections under S;-u. 1?. of the Settlement Act concerning
lands within Lake Clark, and other areas outside the Cook
Inlet Region, Tnc., would be withdrawn to enable the exchange
to take place by substituting land outride Cook Inlet region.
These terms are sunmarixed in See. 1.2(a) of Public Law 9/4-204,
known as Alaska Native Claims Settlement Act Amendments, approved
January 2, 1976. Fee. 12(f) of the Amendments slates that all
conveyances of lands made or to be made by the Stall- of Alaska
in satisfaction of -he Terms and Conditions "shall pass all
of the State"s right;, title, and interest in such lands,
including Hie minc-vuls therein, as 1if those conveyances ".."ere
made pursuant to S.v. 22(f) of the Set tlenient Act.™

11. Sec. 17 of the Amendment purports to amend {mmc . 27(f)
of (lie Alaska Native Claims Settlement Act by aiming lhat in
ai"j exchange mad" jursuanl to Sec. 77(f), |Ilie Slate may ee-.m.y
its lands, "free 0" the rent rlet ions of Sec. 6(i) of Iit-

Alaska Statehood Act.™



1?.. In the "Terms and Conditions"™ containedwithin
the report accompanying HR 6644, Sec. |11 at P. 42,Lite State
of Alaska was asked to give 1its consent to the exchange and
settlement agreement within sixty days of the conrrencement o.r
the 1976 session of the Alaska State* Legislature. Upon such
consent being given, the State of Alaska is bound to convey
to the United States for reconveyance to Cook Inlet Region,
Inc. the lands set forth within the "Terms and Conditions."”
Plaintiffs allege on information and belief that said consent
must be given, if at all, prior to March 12, 1.976.

13. In an attempt to implement Sec. 22(f) of the Alas!:
Native CLaims Settlement Act, the Alaska legislature, 1in 1972
enacted what is now Sec. 33.95.060 Alaska Statutes which
authorizes the exchange of state land with a native corporal!

"with the consent of the governor,"™ when the purpose 1is to of
land consolidations or to facilitate the management ur devoir:
nient of the Iland. Similar to AtICSA, Sec. 72(f), the Alaska
Statute provided that exchanges shall be on Lbo basis of ccpia
value, with either party being allowed to accept or pay cash
in order to equalize the value of the properties exchanged.

14. The governor and the State, through itsComm issi.or.
of Natural Resources and Director of the Division of hands,
proposing, to give away large parcels of land andis also pro—
posing to convey the subsurface miner.;1 rights in such a mm e
as would convey all 1iho coal, oil and gas resources of lhe
lands. The State is proposing to give away llie following
estimated resources (see pages 413, Affidavit of Harold dal!

Present value of coal $4, /32,000.ng

Minimum probable present
value of oil and gas 67,300,do =

Present value of surface estati 431 ,603, 00.'



The State proposes to receive the following estimated

Gvalue as a result of the exchange:

9 Present value of surface estate 165,917,440
From the above summary of the exchange values, the net result
to the State of Alaska is as follows:

| Net 1loss $5,080,187,560

15. In an attempt to rush this matter through the legis-

, lature, in complete disregard of the constitutional and statutory
It

i impairments to the execution of the exchange, the Hammond
WAdministration, on February 17, 1976, introduced Senate Bill

INo. 674 which purports to give the Commissioner of Natural

”Resources authority to execute the exchange of land "notwith-

t

i standing any other provision of law.™ This bill provider,
in part as follows:

While the land exchange 1is authorized
by existing lav;, the vagueness and
ambiguity of the provisions of the
applicable law create a situation which
may well 1involve protracted and devisive
litigation and continuing uncertainty and
disruption with respect to public and
private land management. The 1lav; on the
n subject will be amended to remove any
vagueness or ambiguity, but the timing
for the land exchange requires action now,
i he fore amendment for clarification of the
general 1aw oil exchanges. (Empiiasis
supplTeif)

Senate Bill No. 674 1is now the subject of legislative hearings

:and possible future action before March 12, 19/6.

5. THE PROPOSED KXC".IANSK VIOLATES AKYiCLF. VIII,

H s¢C m SECTION 9, CONSTITUT ION OF THE STATE OF ALASKA
ﬁ_; 4 - AND SECTION 6(i) OF THE ALASKA STATEHOOD ACT
1382
Afxg “” :
*?2 )5 Any rational consideralion of the merits of plaint ills”
a*yr
oPe o claims must keep 1in mind the distinction between law.: and arts
T *Lr
<271 of the legisialLure, or of Congress, and Lie luiulai.ieiital >n

&

e basic law as set forth 1in the Alaska Constitution and it . ro.

1
i *8-



pact with Congress as accepted in the Alaska Statehood Act.

The general rule 1is that a "constitution”™ in the American
sense of the term is the fundamental or basic law to which all
others must conform; it serves to protect the people against
arbitrary power; and a state constitution, like that of the
nation, 1is the supreme law within the realm and sphere of
its authority and is a limitation on the power of the legis—
lature, binding on the several departments of state government,
and the people themselves. 16 C.J.S. Constitutional Law, 8
at p. 23-26.

When a state constitution makes definite provisions
covering a particular subject, that provision is exclusive and
final, and must be accepted unequivocally. Hence, constitutional
provisions may not be abrogated by the legislature or in any
way other than by changing the constitution itself, and a
right- granted by the constitution, when unconditional, cannot
be defeated, even 1in part, by statute. 16 C..1.S. Constitutional
Lav:i, & at p. 26.

In addition to the above general propositions, and as
a corollary to these fundamental and basic rules, 1is the rule
of law that the provisions of a state constitution, when
accepted by Congress as a basis for admittance of the State
into the Union, create a compact which cannot unilaterally be
changed by an act of Congress or by an act of the state legis—
lature without proper amendment to the State Constitution
approved and ratified by a vo-e of the people, lie;: lakat la
Indian Continue.i ty v. Kjjan, 362 17Pd 901 , 91! (Alas".1 1961);

Slate v Commissioners, 301 1=2d 6V> (Okla. Opinion ol
the Attorney General, No. 6 (Alaska 1960).

As sot forth in the Statement, of Facts, supra,



it

:

t
that "all sales or grants shall contain such reservations to

the State of all resources as nay be- required by Congress or
rcthe State
The above provision of the Alaska Constitution constituted
an offer to the federal government tnat, upon admittance to
the Union as a state on equal footing, the State would abide
i by all restriction upon the conveyance of state lands as
required by the State or Congress. This offer was accepted
Jin Sections 6(i) of the Alaska Statehood Act, which states
E that "the grants of mineral lands to the State of Alaska under
subsections (a) and (b) of the section are made upon the
|

express condition that all sales, grants, deeds, or patents for

kany of the mineral rights so granted shall he subject to and
|

contain a reservation to the State of all of the minerals in

the lands so sold, granted, deeded, or patented
-

k that any lands or minerals disposed of by the State of Alaska
B

Section 6(i) of the Alaska Statehood Act further stated

contrary to the provisions of the above section would he for-
j!feited to the United States by appropriate proceedings j.nsti-
!'t“ted by the Attorney General.
The offer of the State as contained in Article VIII,
ESection 9 of Lhe Constitution, and acceptance of that offer
Ethrough the rest rictions contained in Sect ion 6(1) of tlu Alaska
Statehood Act, constituted a compact between two sovereign
states, the purpose of which w.r; obviously to protect lie people
of the State of Aléska against the arbitrary, capricious or
fraudulent conveyance ofiLhe mineral rig,Ills of lhe Stale whieh

| were reserved exclusively for Ihe cil irons ol the Si ilo o A"._iskn

forever. Neither an act of Congress nor an ael of Alar.", i

legislature "ean unilaterally amend or change tin* provision ol

- 1(1-



this compact without a proper vote of the people of Alaska.

Section 17 of the Amendments purports to amend Section 22(f)
of the Alaska Native Claims Settlement Act by stating that, in any
exchange made pursuant to Section 22(f), the State may convey
its lands "free of the restrictions of Section 6(.i) of the
Alaska Statehood Act."™ As set forth above, Section 6(i) of
the Alaska Statehood Act 1is a part of Lhe compact with the
people of the State of Alaska through Article VIII, Section 9
of the Alaska Constitution. Pursuant to Sec. 8(b) of the
Statehood Act, the Alaska Constitution was "deemed amended
accordingly, "and Sec. 6(1) 1is therefore a part of Article VIII,
Section 9 of the Alaska Constitution.

For the sole purpose of obtaining state land and its
mineral rights to satisfy a federal, obligation to the natives
of Alaska, the federal government has attempted illegally to
change the provisions of the Statehood Act, and indirectly,
the Constitution oT the State of Alaska.

The Supremacy Clause of Lhe United States Constitution
does not allow an act of Congress to waive or change provisions
of a state constitution without an appropriate vote of the
people through constitutional amendment, 1initiative, or
referendum. Dotting Aircraft® Company v. _Re Cc. , 171 P.2d,

838 (Wash. 1946). In this case, the Supreme Court of Washington
sitting on Dane was asked to hold that an act of Congress
allowing properly to be taxed wilhin Lin* Siate of L&shingl.oo
changed, through (he Supremacy Clause, the provisions of Ilhe
Washington Const ilut ion prohibiting, the lax. The court replied:

We cannot set hold, for to do so would

effectively do away with the* provisions

of our state constitution by subject in,,

those provisions to be continually changed
by acts of Congress. The Constitul ion of



the United States has not given that
power to Congress, and Congress has
only the powers expressly given it. by
the constitution o0.C the United States.
The American system of government is

dual 1in nature, containing Federal and
state sovereignties, each ouprc-::.e within
its appropriate sphere. The states do

not get; their power from the Federal
government, but from the constitution

of the United States. They exorcise

those powers independently of the Congress
of the United States. The Federal govern-—
ment has no power to control the power

or authority of the State except as such
power may have been expressly granted, or
as may be necessary to maintain the
acknowledged powers of the Federal govern—
ment. 171 P.2d at 842.

The Supreme Court of Washington further discussed the

provisions of the enabling act admit .ig Washington inLo the

Union and the extent of subsequent permissible federal control

over state matters:

True, Congress may determine 1ib.j ci r—
cumstances under which a state rty be
admitted into the Union, hut tint does
not give it any powers to change or
modify either directly or indirectly,

Lhe provisions of the state constitution.
171 P.2d at 842.

The Supreme Court of Alaska has also spoken on the issue

now before this court in the case of Metla".:atle InJi.u”Comm:.at

v. Kgan, 362 P.2d 901 (Alaska 1961). Plaintiffs submit Ib.it

this case 1is dispositive as to whether or :> Sect ion 17 of
the Amendments to the Alaska Native Claims Settlement: Ait,
in waiving Section O0(i) of the Alaska Siattho « Act, is inv
and .in violation of tlu* stale and federal .wpac:.

In the Met laka lla case there was a d *piWe about 11»»-
legality of Lhe state prohibition of the t e of fish Iraps
for the taking oT salmon in al Il of tlu re. " i :teiv. of tin
State. The Met lakat la Indian community cl if d that tlu ii

fish traps: were exceptions; to the prohibitions contained in

>
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the Constitution and laws of the State of Alaska because they
! wevo authorized by the Secretary of the Interior pursuant to
F federal law.
r In determining whether the State or federal government
! exercised authority over fish traps of the Metlakalla Indians,
mthe Supreme Court of Alaska carefully compared the appropriate
i provisions of Section A of the Alaska Statehood Act with
Section 12, Article XIlI, of the Alaska Constitution. Section
;12, Article XIl, of the Alaska Constitution specifically
Eagreed on behalf of the State that "unless otherwiseprovided
by Congress, the property, as described in this section, shall
dremain subject to the absolute disposition of the United States."”
T As quoted out by the Supreme Court of Alaska, the corresponding
acceptance contained in Section A, Alaska Statehood Act, stated
that "all such lands or other property, belonging tothe United
L States or which may belong tosaid natives, shall heand remain
.under the absolute jurisdiction arid control of the Uni ted

States . . . ."

Section A of the Alaska Statehood Act: did not specifically
*

States the tishing rights earlier mentioned in Section 12,

reserve to the exclusive jurisdiction and control of the United

Article XIl, Constitution of the Slate of Alaska. Therefore,
1 three days after the fishing trap controversy arose, Congress
enacted a law which stated as follows:

i Section A of the act of July /, 19 6Gl,
(*/? St.at. 1119) , providing for the ad-
mis:, ion of the Stale of Alaska into tin
Union, 1is amended by st iiking on* tlu*
words T"all such lands or other property,
belonging to Illie Uni toil States or which
i ly lielo.ig, to s.lid nat ives®, ;ni.l inner! ieg
in lien thereof Illie words ":ili iicli lands
or oilier property (including Ii' Ning,
riglits) , the right or title to liieii
may be bold by said native;, or 1is held



by Lhe Urited States in trust frr said
natives. ~

In determinirg the effectiveness and validity of the
federal attempt to amend the Alaska Statehood Act, lhe Supreme
Court of Alaska pointed out that, as required by the Alaska
Statehood Act, the following proposition was submitted to
the qualified voters of Alaska on August 26, 1958:

(3) All provisions of the Act of Congress
approved (date of approval of the Statehood
Act) reserving rights or powers to the
United States, as well as those prescribing
the terr.s or conditions of the grants of
lands or other property therein made to

the State of Alaska, are consented to

fullLy by said State and its people.

The Supreme Court of Alaska further noted Last this propo—
sition was approved by a vote of A0,739 to 7,500 on August 26,
1958. The Supreme Court of Alaska stated:

Section A of the Alaska Statehood Act

is a di.ect response by Congress to

the provisions contained in the five
sentences of Section 12 of Article XITT.

of the Alaska Constitution. The two
sections constitute a compact between
sovereigns . . . . The compact or contract
between Alaska and the United States

became effective upon approval, of the

terms of the Alaska Statehood Act by

Lhe voters of Alaska. 362 P.2d at 909, 9J0.

The Mctlakntla |Indiancommunity argued that the con—
gressional. amendment to the Statehood Act was a part, of Ih*
compact and merely "clarified" the original, intent of Congress,
The Supreme Court cf Alaskaheld as follows:

Wo cannot acceptthis reasoning. Ii is
our vler that the amendment forms no

part: of the compact between Alaska and
the United States. It was iml emoted

until lii months after the voters of
Alaska Pul ratified tin* compart, siX

months . ter Alaska had all/lined Siatehum!,
and flirtc days after these controversies

had arisen. This port ion of Seet ion A
reserves absolute jurisdiction ami control

in the United States. As originally enacted,

It applied only to "lands or other property™.

1A-



As amended, it purports to include fishing
rights . . . . The conciseness of and
correlation between the pertinent sentences
of the Alaska Constitution and the responding

9 portions of Section A leave no room for
the construction appellants urge. 36?. P. 2d
¥ at 911.

The Metlakatla Indians further argued that the Congressional
Famendment to Section 4 of the Alaska Statehood Act transcended
j the police power of the State under the Supremacy Clause of
ithe United States Constitution. This argument also was rejected
e by the Supreme Court of Alaska, which stated that the power of
Ja state to control and regulate the. taking of fish and game
within its borders has always been recognized by the Supreme
Court of the United States as a purely state concern. Also,
ito withhold sovereignty over the State"s inland waters fronm
the State would he. a violation of the equal footing doctrine
"by which the State of Alaska was declared adn.itted to the Union
Vupon an equnL footing with all other states. 362 P.2d at 913,
A " 925, 927.
In the same manner that the federal government attempted
to amend the Statehood Act concerning the fish trap controversy,
;Congress in Section 17 of the Amendments to the Alaska I."ative
f iClaims Settlement Act attempts Lo waive Section 6(i) of the
"Alaska Statehood Act: which expressly prohibit 1In* conveyance of
" the mineral rights belonging to all the citizens of Alaska. Also,

Section 17 attempts to induce (perhaps seduce 1is the better

word) Lhe State to convey away its mineral right;, in viol"ll ion of

EJ ) Article VI 11, Sect:Lon 9, of the Consl itui ion of "he Stale of
mJej<
k'*ic_? A la.ska.
<C
o Neither lhe Alaska Const ilul ion nor ti.e AL a S
o =1
QKL WP _ N _ _
- om Act stand alone in defining, the nature ol 1ih ece >l 1
z" the two sovereigns; both must he read together in the nature

of an offer and an acceptance concerning the grant of lands to

Jer—



the State with Lhe reservation of all mineral rights being,

required as a condition of such grant;;. Section 8(h) of (he
t:Statehood Act expressly amends Article VIIJ, Section 9 to
conform to Section G(i) of said Act.
Article X111, Constitution of Alaska, provides for
t amendment and revision. Amendments to the Constitution may
i:be proposed by a two-thirds vote of each house of the logia-
e lature, and if approved by a majority of tr.e votes cast at t
ii next statewide election, the amendment is adopted. Section
of Article XT.Il provides for a constitutional convention by
referendum. Again, a majority of the votc.i cast determine:;
il the issue. Article XI of the Constitution provides for init
%and referendum. Again, 1if a majority of the votes cast on
Fthe proposition favor its adoption or rejection, Lhe 1issue ;
determined. In any case, there is more than adequate provi:;
%contained in the Alaska Constitution for the enactment of a
lav; which would amend or change Article VIII, Section 9 shoe,
the people of Alaska desire to convey away their mineral rig
In the. absence of a proper demonstration of intent of
the cilLizcns of Alaska to waive or change the provisions
%of Article VIIT, Section 9, of the Constitution, any attempt
. to convey away the mineral rights belonging to the people
éshould be held Lo be in violat ion of this reel"ion and in
"viol ion of tlie compact provisions between Ilu*x State of Air
Eand the United Stales pursuant to the SlaU Cue.. "1iln; ion an.”
the Alaska Statehood Act. The opinion of tlie Supreme Coin-}
of Alaska 1in Ilie MotlakalJa case and the im"_press Leu.;; of

Article VI Il, Section 9, Const itnt ion of Alas”".m compel m <3

a conclusion.
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C. THK ALASKA ATTORNEY GENERAL OPINIONS DECLARE THE
PROPOSED EXCHANGE IN VIOLATION OE STATE. AND FEDERAL LAW
The State of Alaska through its Attorney General®s office
i in 1969 was previously concerned with the same issues discussed

1
above. In conjunction with negotiations and congressional

|
?hearings prior to the enactment of the Alaska Native Claims
FSettlement Act, the question arose as to whether or not it
"would be legal to grant to the natives of Alaska an overriding
I royalty of 2% on all proceeds from any state and federal Iland.
[] In the 1969 Opinion of Attorney General, No. 6, the
Attorney General presented his opinion to the Honorable Wayne
N. Aspinall, Chairman of the Committee on Interior and Insular
rmffairs for the U. S. House of Representatives. The State of
fAlaska in this lengthy opinion took the clear position that the
State could not convey away a 27, overriding royalty from the

:income from State lands. The opinion of attorney General slated

in part as follows:

I; A diversion of revenues which may be due
T to the State by virtue of State law and
State leases 1is a flagrant violation of
the United States Constitution. Jt not

only goes beyond the scope of the Supremacy
Clause of the Constitution, but it also

L takes the property of the people of the State
of Alaska in violation of the due process
clause of the Fifth Amendment to the Con-

i stitui:ion. A provision of that nature
constitutes a serious threat to any state
government because it apparently recognizes
a right of the federal government to control
the finances and treasury of stale government,

i ini.ti -1

;l Op,wl.sy He. 6, 1969, ;! p. 8.

f Concerning the con?lict hot.weu: the royally provisions
mand the Alaska Statehood®™ Act, the opinion of the Attorney
General asks the following question: "Hay Ilie United Sin."..

unilaterally enact legislation in direct conflict with Hi"

fStatehood Act?" The Attorney general answered this opinion

ol/-
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as follows:

The answer Lo this is that the United
States may not constitutionally enact
effective legislation in direct conflict
with the compact provisions of the State—
hood Act unless there®"s an amendment to
the Constitution of the State of Alaska
because a Statehood Act constitutes a
compact in a nature of a contract between
two sovereign governments. Opinicn "."0. 6,
1969, alL p. 10.

The opinion of the Attorney General further states that
the only constitutional method by which there can bo an act
of legislation which 1is 1in direct conflict with the Alaska
Statehood Act is with the approval of the people of the Statu
of Alaska of such federal legislation. Opinion. p. 11.

The opinion of Attorney General at page 11 further pointed
out that proposition 3 submitted to Lhe voters at the tire of
their approval of the Alaska Statehood Act, which proposition
is quoted at p. 14, supra, had the effect of a riding the St.; .
consti tution to comply with all of the restrict ions and
conditions concerning the grant of land rv.de to the State by
the federal government 1in accordance with the Alaska Statehop.”.
Act. This is so because Section 8(b) of the Alaska StalLihoed
Act provided in pari as follows:

In the event each of Lite foregoing broposL-
tions 1is adopted at said election b. a
majority of the legal votes ca.-t on weeaid sub—
mission, the proposed const illition of the
cproposed State of Alaska, ratified by the
people at; the election hold on .'n il
1956, shill he do .nied amended .ce. ;\";u> ly,
In other word:;, Article VJ1l, Section 9, Const hut i.)
it » e

cliy ® oT the State of Alaska, 1in addi® ion to 00: li»n: iny, an o" X
L»»

_-»ﬁ to the federal government. to abide by all tv .11" "iions
Co

rge may lie imposed hy Congress in tiie Alaska St .e.teheed Act com
y corning the grant of lands, also has been "dieted amended"
<

by Section 8(b) of lhe Alaska Statehood Act to comply in all

18
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respects with the restrictions as set forth in Section 6(1).
It is somewhat incredulous tint the opinion of lIhe
Attorney General would not now be thal Article VI.IlI, Section 9,
i Constitution of the State of Alaska, must be properly amended.
in accordance with the initiative, referendum, or amendment
Eprovisions of the State Constitution prior to the effective
#»and valid disposition of state lands and their mineral rights.
C. TIIF. PROPOSED EXCHANGE DOES NOT GIVE TilF. STATE
OF ALASKA FAIR AND EQUAL VALUE FOR ITS LAND AND RESOURCES
As descried in detail in the affidavit of Harold
1 Galliett, submitted herewith, the State of Alaska 1in accordance
<with the proposed exchange terms would he conveying away over
5 billion dollars representing the minimum present values of
State coal, oil, pas, and surface rights. Tn exchange, tho
i State would be receiving approximately 165 million dollars
frepresenting the present value, of the surface estate in land.
The content of Galliett: s statements and evaluations con—
tained within the affidavit are not outlandish and speculative;
eto the contrary, experts employed by tlie Stale of Alaska within
mthe Department of Natural Resources have concurred in Mr.
IGallicitls opinion that the proposed exchange does not rcsult

in fair or equal value to the Stale.

For example, the Hammond Administration on or about

from one r. 0. Dobey to justify the exchange. This report

On January 19/b, Clelaud N. (!'<nuvl 1, Milling, Engineer,

AN



Martin, Commissioner of Natural Resources, and stated in pa

foilows concerning the* "economic resource analysis"™ prepare

for the Administration by Mr*. Dohcy:

At the request of Gil Bakins, ACLin””
State Geologist, | have reviewed Lite
subject report. I find that the report
is misleading, contradicts Alaska Geolo—
gical Survey open file report Mo. 51,

is inaccurate and biased. 1 respectfully
request that, the report not be published
as an open file report under your name
and that of Ross G. Sehaff. Tt may be
of some use to Hike Smith within the depart—
ment, but 1 feel that the quality 1is

too low to justify publications as a
Division Report.

On or about January 2. 1976, Nr. Ccswell also wrote

a memorandum to Michael C. T. Smith, Director of the Di.vi.si

of Lands, and stated in this memorandum in part as follows:

On or about the 8th of October, Ross
Schaff, Don McGee, and I net with you

in your office to advise you of the
value of coal land the State was pro—
posing to give away. It is my recol —
lection that we advised you at that time
of the value of coal on these lands and
of work in progress by the private sector
in exploring t.ho Beluga coal field. As
T recall, all three of us, especially Ross
and 1, expressed personal disapproval

of a trade. It was and 1is our opinion
Lhfit some jof BitTmost*valrab To* lafid® in
tTTe "State is being j/radod For lapel that
has Tittle of no economic, potential.
(Emphasis suppiTed)

Further, 1in this memorandum to Michael C. T. Smith,

Conwel.l states that the newspaper articles published by fir.

Galliett. concerning the* disadvantages of the p npostd lIra-

were accurate, and even censervat ive. The rvmo spec itieall

refers to Mr. Gallielt"s estimated co*l recoveries of S0/,

and state:::

i, only ro;-vnt on the first article i% t- t

recovery of 507. of the coal is lot; hy today®"s siam! weds."

Concerning the cJnir.s hy the llar.iond Admi ni rdrat ioti 1h

the exchange* will give the State control over the salmon in

-20-



Lhe Conwell report states:

In reference to the .second article., it
is my understanding that Fish and Game
have control of fishing and Lhe streams.

L[] I believe that this is covered in Section 16
of the State Statutes, so there is no need
{ to control the Lake Clark or Jlinmna areas

for the fishing potential.
I The Conwell report further summarizes the valuable Iland
I to be given to the natives and themineral and agricultural
potential of each tract. Concerning the lands to be given
i to the State by the federal government 1in exchange, the
report states:

In general, these lands are underlain

by Jurassic intrusives that have a low
mineral potential for hard minerals, lack
equivalent agricultural potential, lack

the recreational value, because of inac-

L cessibilil:y, and, 1if not selected by

the native:: might still he open to selection
by the State.

The Conwell memorandum concludes:
There are many misleading statements 1in
the report. 1 find errors in the calcula—
tions regarding Lhe discounted cash flow.
The Stanford Research Institute has a report
issued iu 1975 that gives figure:*, that eon-
] flict. with those of Robert Uottgc.
On January 2, 1976, Mr. Gilbert R. Kokins, Acting State

7 Geologist, 1issued a memorandum on behalf of the Department of

tlatural Resources, Division of Geological and Geophysical

i
» Surveys, to Mr, Michael C. T. Smith, Director of the Division

'of Lands. In this report, Mr. IZkin*: refers to three oT Mr.
GalJdiclLL"s newspaper articles assessing the valuation of th>
tracts of land involved 1inthe proposed land exchange. I,r.
Lukins®opinion cor. "em ijng Mr. Gnlliril"s and (tonv.vllls a s s
meats 1is set forth in full as follows:

1 concur with Mr. Coa.vl I® €SSe
me lit that il 1ienot. 1in the best 1ihlercMs

of the State tomake the proposed land
trade. A purely economic view iml icales



w.
3 _1{_'\7 »

«il K

I?H

T T —

a high potential dollac value of the tracts
to be traded to the Cook Tnlot Native Asso—
ciation. Large reserves of quality coal are
known, agricultural lands arc present, and
a reasonably good potential exists for
petroleum and uranium. In addition, the
lands to bo given to CJ.NA have wisely been
selected near populated areas and where
industrial and population growth may he.
expected. We believe the potential revenues
are very ; gnificanl: and that an attempt to
put a discounted cash value on the resources
today is not a fair evaluation.
In contrast, the lands to be received hy the
State in the trade do not appear to have an
important mineral potential, are relatively
inaccessible, and are not suitable for develop-—
ment.
Copies of Lhe three memoranda referred to above are attached
hereto as exhibits.

Se.-.tion 38.95.060 represents existing law concerning
authority for the exchange. As set forth in detail in the
complaint, Section (c) of this Statute requires that exchanges
shall be on a basis of equal value. While the court cannot he
expected to take fir. Gallictl®"s calculations as an ultimate
conclusion of the exact valuation of the lands proposed to he
exchanged, the great disparity in the equality of the figures
should at least bo accepted as placing grave doubt about whether
or not the exchange complies with existing Alaska Statutes.

Combined with the memoranda of the Department: of Natural
Resource®"s own experts, Mr, Galliett"s representations as sot
forth in the affidavit should satisfy the plaint iff."" burden

of proof that the proposed exchange 1is. more probable than eat,

invalid.

n. OTIIKR ISSI*KS

VE 1. Count Tvo of plaintiffs® complaint so!:; forth in a o ail

Lhe statutory provisions relating to the sale of pulilie lan.ls.
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Section 38.05.045, Alaska Statutes, provides tlink stare land
may be sold as provided in Sections 45-65 < ibis chapter.
Section 3S5S.05.055, Alaska SfaLules, provide:, for public: awl I*.~
to the highest: qualified bidder as d eemined by the director.

Section 38.05.125, Alaska Slats :;, stales that: each
contract, for the sale, lease, or grant of stale land, and each
deed to state land, properties or interest in state land,
made under Section31.5--325 of this chapter or Section 45-120
of this chapter, . .. is subject to the reservation that the
State of Alaska "expressly saves, excepts, and reserves oulL cf
the grant hereby made, unto itself, its lessees, successors,
and assigns forever, all oils, gases, coal, ores, minerals,
fissionable materials, and fossils of every name, kind, or
description, "

Section 38.05.310, Alaska Statutes states that no land
may be sold or leased for less, than the approved, appraised
market value. The proposed exchange violates the intent: and
purposes of the. foregoing Alaska Statutes vrhieh provide for
the sale of all lauds hy public auction, to the highest® bidder.
In any event, land cannot be sold for less than the appraised
market value.

Tne proposed exchange lacks any prop,r appraised mar!,. I
value I>y the State concerning the laud;- to be exchanged, acd. *
Alaska Statutes cited above, 1in addition, prohibit any enno,.- -,ce
without re.:er\ ing to th<- Stale ot Alaska a"l (lie ; iik-r..!
rights contained within the lands so convened.

2. Article VIIIl, Seel ion 1U, Const i(ul in . of tin- In
of Alaska, also®™ prohibits Ilho sale or lease of si le 1
without prior public not ice and other s ifi,a>d. of its pe«3®~7<

interest, as may he proscribed hy lav;. This requirement 1is d -

*23
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cussed in Count Three* of the complaint in detail

It seems fairly obvious that "prior public notice" must,

include effective notice. As set forth in the coinplcii.nL, the

,actual lands to be made the subject of Lhe trade with Lhe

| native corporation have not yet been determined. How touch

%of Lhe Beluga coal land and oilier lands now belonging and

]
I

a

r

1

r

patented to the State will be selected from various "pools"
and the exact location and value of such lends, still has yet
to be determined, and probably will not be determined until,
long after the governor or the Commissioner of Natural Resources
gives his consent to the proposed exchange.
Because the public will have been denied effective

prior notice of the exact nature of the land exchange, even

if the subsurface minerals could bo conveyed Liu* proposed exchange

violates Article VIIl, Section 10 of the Constitution of the
State of Alaska.
3. Article VJ.1T, Section 17, Constitution of the State
of Alaska, provides as follows:
Laws and regulations governing the use
or disposal of natural resources shall
apply equally to all persons similarly
situated with reference to the subject
matter and purpose* to be served by the
law or regulation.
IL seems fairly obvious that the proposed land exchange
violates the above constitutional provision and that the

trade or exchange will result in valuable stale icstuute.

being conveyed to a private corporal ion for less than fair value

.and for the use and benefit of less than all oil ixcus ol ¢t

1
Slat e ot Alaska.

A. Tlu™* proposed exchange at lempl *, through led*, i.it
legislation. ru unilaterally v:.iive or nmn! tlu* Alaska s'.aii

hood Act; disposes of stale lands and minerals without < la



blishod and appropriate* sale procedures; and denies the citix
of Lhe State of Alaska tlu*x protection of Article VTT1,
Section § of their Const iteition and its compact with the

f dcral government pursuant to Section 6(i) of the Statehood
Act.

16r the above reasons the proposed exchange and its
implementing legislation deprive plaintiffs and lhe citixens
of the State of Alaska of their property and resources withou
due process of law in violation of the Fifth and Fourteenth
Amendments to the Constitution of the United States, and
Article 1, Section V of the Constitution of the State of Alt:

Further, the proposed exchange denies the citizens of
Alaska of the equal protection of the laws in violation of
the Fourteenth Amendment to the Constitution of the United
Slates and Article 1, Section 1, Alaska Constitution.

There can be no enactment of the Alaska legislature wVL
effectively and with validity conveys away the State®s miner.””
resources without, an appropriate amendment of tlie Const itul io
of the State of Alaska and is compact with the federal govern
mcnt. This must he clone in accordance with the procedures
outlined above concerning constitutional amendments.

5. in A. J. Industries, Inc. v. Alaska Public Servic*
Commission, A70 P.3d 537 (Alaska 1970) , the standard is set
forth governing the issuance of preliminary 1injunctive reli.
iu accordance with tic rulings of this ease, plaint in. sal*

that a more than sufficient showing b-s been mad** for |1b

granting of a lempois/y ivst iainieg order and ;>. liwinai
injunel ion.
Plaintiffs leave, in the opinion of the und igim!, d

strut.ed real and iirportaut constitution®ll 1issues surrounding

proposed land exchange, which issues will, mere probable than



not, be ro.solvcd in plaintiffs® favor. Also, in weighing

the equities of both parties®, the loss to the taxpayers in
failing to obtain injunctive relitT at ibis time would be
astronomical. The value of the State mineral resources about
to be convoyed away to the native corporation can never be
replaced and the proposed exchange would result in an economic
loss to Lhe citizens of Alaska for generations to conme.

On the other hand, nr. far as Lhe Stale of Alaska 1is
concerned, 1if the injunction is granted, little or no har. iwill
be done because even though an extension of time will have to
be granted by Congress in order to effect lhe exchange, if
the merits of the exchange are just, as valid tomorrow as the
State claims today, there should he no problem for Congress and
the Alaska legislature lo effect Lhe exchange during the coming
months.

In accordance with all applicable criteria, plaintiffs
have presented more than sufficient justification for immediate
injunctive relief. A preliminary injunction should issue
restraining Governor Jay Hammond, the Cor.niss loner of Natural
Resources and the"Director of the Division of l.ands, their
agents and employees, from conveying or attempting lo convey 1in
any manner any stale land with r-Literal resources in violation
of State and Federal law.

UA'JTD this ,’Id day of March, 1.9/6.
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STATE
of ALASKA
DEPARTMENT OF NATURAL RESOURCES

TO: (Guy R. Martin
Commissioner

date » December 6, 1975

FROMMichael C. T. Smith, Dlrec+of£/4N7 subject: prOp0Secj Cook Inlet Land

Division of Lands Trade
PROPOSED COOK INLET LAND TRADE

Brief History
Because of existing federal withdrawals, state land selections and non-Natlve
settlement patterns within Cook Inlet Region, Cook Inlet Region, Inc., unlike
the other regional corporations created under ANCSA, has not been able to
select lands which it considered of like and similar character under the
formulae established by the Act. For approximately three years following enact—
ment of ANCSA, Cook Inlet Region, 1Inc. (:CIRI") carried on a long series of
discussions with the Socretary of the Interior in an attompt to Insure its
ability to select lands considered of like and similor character. While the
Secretary made a number of withdrawal adjustments, he was not able to satisfy
the Region and CIRI went to court seeking redross. Discussions continued between
the two parties while litigation on*jod and In approximately September of 1974,
Interior solicitor Kent Frlzzcl made an offer to Cook Inlet which specified
certain lands which the Socretary would convey to Cook Inlot in settlement of
tho suit. The "Frlzzel offer" proposed, In part, to convey to CIRl ten surface
and 15 subsurface townships within the Kenat National Moose Range, Including the
Swanson River oil field, as well as additional federal lands in the then Greater
Anchorage Aroa Borough. These latter lands Included certain parcels which had
been eyed by the Greater Anchorage Area Borough for public open space and
recreation purposes, more specifically Point Woronzof, Point Campbell, and at
loast a sizeable portion of the Campbell Airstrip tract. The State did not

participate In these discussions and thus was not aware of all contents of the
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"Frlzzel offer" and the tremendous Impact that it would have had upon State
interests, particularly financially. C.RI declined the Initial offer although

It apparently later changed Its mind. However, the offer had been withdrawn

by that time.

The U.S. District Court ruled in favor of the Secretary In February of 1975,

by which point CIRlI had gone to Congress to gain support for Its problem. Con—
gressional support for some form of amelioration of Cook Inlet"s "troubles was
found with Senator Jackson and Congressman Meed Is. These Members of Congress,
both Chairmen and both strongest and most effective advocates for Ma..ves and
Indians In their respective House, have each publlcally pledged to see that
Congress protects Cook Inlet Region®s ANCSA rights. This guarantee must be
taken very seriously. Proposals were Introduced which v/ere essentially Identical
to the "Frlzzel offer" and hearings were scheduled on these bills for May. At
the same time, CIRlI had indicated that they were going to appeal the District
Court decision in the 9th Circuit. At this timo, the Alaska Delegation and
others 1In Congress suggested to the State that It explore the possibility of
entering the discussions between CIRI and the Secretary to see If some mutually
agreeable solution to Cook Inlet"s land selection problem could be agreed upon
which Involved Sfate land. This was suggested for the reason that Inadequate
Federal 1land was available In the Region, and this was at tho heart of the

problem.

The State was thus faced with the following factors:

1. Some seven months previous an offer, largely unacceptable to
the State, had been offered by the Secretary without significant
notice to the State. Such an out-of-court or pre-legislative

action offer might be again proposed by the Secretary without
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State participation. This Is a risk of not taking any State action.

2. Although CIRl had lost In District Court, Its appeal to the 9tn
Circuit Included a request that the court nullify the September
19/"2 agreement betv/een the Secretary and the State of Alaska
which gave Alaska selection rights to lands south and southwest
of Mount McKinley National Park which CIRI claimed It should
have been entitled to select. Should the court find In favor of
Cook Inlet, the Secretary would be directed to make available to
CIRl for Its selection a more acceptable array of lands. The
Secretary might then have to reject the State"s approximately
484,000 acre selection In this area in favor of making these lands
available to CIRlI for selection. Additionally, if this should
happen and the Secretary can reroond to a reversal by the Ninth
Circuit by seeking to recover from the State the 484,000 acres
sought by CIRI, he might also be forced to recover, on behalf of
other Regions, conservation group- and other parties aggrieved by
the September 1972 settlement, the other of the remaining forty-
throe and one-half million acres covered by the September 1972
State-Federal settlement. Although the State would oppose any such
legal result It remains a distinct possibility to this day. It Is

a risk of taking no action.

3. Assurances had been given by members of Congress (Congressman Meeds
and Senator Jackson) that Cook Inlet would receive favorable legislation
If thetr problem could not be settled by other means. The bills before
the Cong, ess at that time were essentially Ildentical to the largely
unacceptable "Frlzzel offer."™ A similar bill 1Is before Congress today

as on alternative to the proposal below, and Is a risk of taking no
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State action.

4. The Congressional Delegation had a“ked that the State take a
more active role in discussions to seek an equitable solution

to the problem.

5. By entering the discussions, the State could seek to effect
other land trades within the region which would guarantee cer—
tain favorable land ownership patterns as well as bring under
state control specified areas which the State wished to select
Itself, but would be unable to select If a CIRI settlement were

finalized without State participation.

On the basis of the above the State began discussions with C»Rl and the Depart—
ment of Interior in approximately April of 1975. The discussions continued,
becoming particularly intense preceding the Congressional hearings in the middle
of May. Because of the complicated naturo of the discussions, and with addi—
tional time available following the May hearings, the discussions progressed
throughout the summer and early autumn. At each hearing, the State responded

to Congressional requests, and testified regarding progress on a negotiated
settlement. Each time, the State and the other parties were requested and
encouraged to continue the discussions, and were advised of Congressional time

restraints. Following Congressional hearings In the latter part of September,

the land trade proposal was almost complete and the State | ibllcly nresentod

the proposal on October 2, concomitantly holding numerous briefings of smallor,
more specialized groups interested In tho trade (borough governments, conservation
groups, Chamber of Commerce, Legislators, etc.). A thorough press briefing was
also held. Following public input, addtional discussions were held with Cook

Inlet Rogion and the Department of Interior to reflect public sentiment of tho
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proposal. Details of the public Input and subsequent changes In the proposal

>ased upon that Input are documented In greater detail below.

Implicatlons
If the State endorses the proposal and it Is passed by Congress and Implemented,
the benefits outlined later will accrue to the State and other parties Involved.

If the State does not support the proposal, or If the proposal Is not Implemented

for other reasons, a significant number of possible permutations exist with respect

to tho final outcome of Cook Inlet"s selection problem. The/four most likely are

listed here, but othors which would have profound effects are possible.

1. Cook Inlet loses its suit- The CIfM appeal 1Is now In the 9th Circuit.
Should the suit ultimately be lost, and no other remedy found, the
Region would select according to the withdrawals presently In existence
which precipitated the litigation. Selections would bo In conflict
with over 20 townships tho State had previously selected and between
10 to 20 townships that the State would now like to select (Including
Kamlshak Ray which 1is the prime lower west side harbor site in Cook
Inlet). The pattern of Cook Inlet Region selections would be dispersed
and would create difficult management patterns throughout the Region.
Substantial land would bo selected which Is deemed more appropriate
for public ownership and use (such as the harbor site and lands In the

Lake Clark area).

It should be pointed out that this result Is somewhat unlikely, oven
if tho suit Is lost, because its loss would very Ilkoly proclpatate
unilateral Congressional action for the reason that those selections

are generally regarded as Inequitable to tho Region.



