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15.020. (Amended)

Amends the language of this section to permit the Commissioner of
Labor to grant exemption for certain occupations in Hotel and Resturants
that are licensed premises covered bv this section. Exempting occupations
of the type such as dishwashers, kitchen helpers, clerical employees,
gift shop employees, maids, busboys, etc. Will expand employment opportunities
for young people.

Further adoption of this amendment will protect the jobs of several
hundred youths presently employed in these occupations without benefit
of exemption who will have to be terminated by the Department of Labor"s
obligation to enforce the preset statutory restriction mandated in the
present language covering licensed premises, for example the Westward
Hotel 1in Anchorage where the entire building is designated as a licensed
premise. The new amendment however retains the prohibition from employing
minors on such premises in any occupation that requires serving, mixing,

delivery or dispensing of Alcoholic Beverages.

ETL/1tr



AMENDMENT

Offered in the HOUSE: By:. Labor & Management Comm.
To: HOUSE BILL No. 6"
SENATE BILL No.

Page: one Line: 2

delete 17 Insert 18
Page: one Line: 12

delete 17 insert 18
Page: one Line: 12

after "no" insert "employer may employ a"

delete "may be employed or allowed”

Page: one Line: 13
delete "to work without™

and substitute "unless the employer has"”

Page: one Line: 29
delete 17 insert 18
Page: two Line: 1

delete 17 insert 18



OFFERED IN THE HOUSE:

To:

HOUSE BILL Mo. 6"

Page:

Page;

Page:

Page:

Page:

Page:

SENATE BILL No.

By: Labor & Management Comm.

one Line: 9
delete 17 Insert 18
one Line; 12
delete 17 insert 18
one Line: 12
after "no" insert "employer may employ a"

delete "may be employed or allowed"”

one Line: 13

delete "to work without"

and substitute "unless the employer has"”

one Line:__ 29
delete 17 insert 18
two Line: 1

delete 17 insert 18
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 22, 1976

SUBJECT: Attached Bill (CSHB 639 (Judiciary))
Representative Gardiner

TO: House Judiciary Committee

FROM: Joel Bennett, Legislative Counsel

I believe Mr. Walker of our office has alerted your committee
through Mr. Svodbody to the potential constitutional problem

with the waiver provisior of CSHB 639* That some processors
should be treated differently than others raises an equal pro—
tection argument under Art. 1, Sec. 1, of the Alaska Constitu—
tion. When considering the purpose of the legislation (protecting
wage claims), it does not appear reasonable to deny one group of
persons (large processors) the enjoyment of certain rights which
are afforded to another group (small processors).

I am in no way confident that the qualifying language in (b) of

the new waiver provision meets this concern. It is an effort to
do so, however.

Att.



03-ti0IU (REV. 04-73)

m\EMORANDUM State of Alaska

DEPARTMENT OF COMMERCE -& ECONOMIC DEVELOPMENT

TO: Fran Ulmer DATE: March 25., 1976
Legislative Assistant
Office of the Governor FILE NO

TELEPHONE NO:

FROM: / Jim Edenso SUBJECT: CSHB 639
Deputy Commi® "ioner

This act would require bonding for fish buyers throughout Alaska. An
immediate question that should be answered prior to the State taking a
position on the bill is: What is the actual magnitude of the problem
being addressed by this bill?

In the past the problem was fairly large but appears to have been
reduced through the passage of time and improved stability of fish

processors throughout the State. It is the opinion of this department
that rather than help the fishermen, the bill would, in fact, hurt the
fishermen. There are numerous small operators in the State who purchase

for cash and exist on a marginal cash basis that may not be bondable.
The only alternative for these people may be a ".ash deposit and this is
plainly unreasonable.” The bill may force some small operators entirely
out of .business, thereby indirectly enhancing the large processor who
could obtain the required bonding. This would strengthen the position

of the large processor in bargaining with the fishermen in the establish-
ment of each year ® fish prices.

Until we have more information on the total number of small operators

and their capital characteristics, the State should either remain
neutral or oppose CSHB 639.

cc: Mike Whitehead



April 5, 1976

Honorable Terry Gardiner
Chairman

House Judiciary Committee
Alaska State Legislature
State Capitol Building
Juneau, Alaska

Re: Committee Substitute for House Bill No. 639
Dear Mr. Gardiner:

Committee Substitute for House Bill No. 639, an Act relating to security
for the collection wages, according to the House Journal of April 3, 1976
was referred to the House Judiciary Committee.

For the consideration of the House Judiciary Committee, | am enclosing a
copy of Fiscal Note and accompanying memorandum prepared by Gary L. Jenkins,
Director, Audit Division, Department of Revenue advising of administrative
costs and possible problems of administration.

If you or e.iy members of the House Judiciary Committee have any questions
on the material submitted, please telephone the writer at 465-2397 and |
will contact Mr. Jenkins for further information or testimony at a hearing.

Very truly yours,

R. D. Stevenson
Special Assistant

The Honorable Theodore Smith
Cha irman
House Labor fi Management Committee

Gary L. Jenkins
Director, Audit Division
Department of Revenue

RDS :1c



THE LEGISLATURE OP THE STATE OF ALASKA
FISCAL NOTE

Second Session - Ninth Legislature
I. REQUEST
Bill No. CS for House Bill Number 639
Title: e An Act, relating to security for the collection of wages
Requested by: Date:
Return Date Requested: -
Agency: Revenue Program: Enforcement

I. FISCAL DETAIL
Budget Request Unit(s) "Affected: Enforcement

A. EXPENDITURES:" (Thousands of dollars)

0BJECT FY 76 FY 77 FY 78 FY 79  FY 80
100 PERSONAL SERVICES 15.3 16.3 16.8 17.3
200  TRAVEL

300 CONTRACTUAL 3.0 3.0 3.0 3.0
700  COMMODITIES 2 2 2
DOO  EQUIPMENT 8

"600° LAND & STRUCTURES

Ori
cc:

GRANTS, CLAIMS, ETC.

TOTAL
-0- 19.3 19.5 20.0 20.5

B. FUNDING: (Thousands of dollars)

GENERAL FUND -0- 19.8 19.5 20.0 20.5
FEDERAL FUNDS
OTHER

C. POSITIONS:

PERMANENT/TEMPORARY 070 1 /0170 J1 /70 1 /0
MAN MONTHS (P./T.) 0/0 12/0 12/0 112/ 0 12 /0

I. ANALYSIS (See Fiscal Note Preparation Instructions, Section I11)

The above staffing would be for one tax examiner position to handle the

processing of the security bonds.
\V -

v ATTACHMENTS Nee mem0 to Stevenson dated March 26, 1976

V. £DATE:3> T3rQ- £ PREPARED BN / V MV —

1

FY 81
17.8

21.0

21.0

Gary b-CTJenlcins, Director Audit Division

ginal: Legislative Finance y
Budget and Management
Prime Sponsor (First Legislator Named)

/ 0
12/0



. *MEMORANDUM State of Alaska

TO.

FROM:

R. D. Stevenson March 26, 1976
. . DATE:
Special Assistant

FILE NO:

TELEPHONE NO:

Gary L. Je SUBJECT: CSHB 639
Director

Audit Divisjioi

This bill would require a fish nrocessor who did not have lienable

property in the state, in excesu of $10,000, to file a security bond in

the amount of $10,000 guaranteeing payment of wages and benefits to employees
and/or independent fishermen for fish purchased from them. 1

see two major problems with this piece of legislation.

The bill provides for a dual control over the bonding by the Commissioner
of Revenue and the Commissioner of Labor which of itself would cause
administrative problems. Further, the language of the legislation

in defining the responsibilities of the two departments is both
confusing and inconsistent. In Sec. 1, paragraph (a), the fish

processor would be required to file a security bond with the
Commissioner of Revenue, however, it assigns the tasks of determining

if the security is satisfactory to the Commissioner of Labor. The

bill continues in paragraph (b) to provide that the processor may
file a cash deposit or other negotiable security acceptable to the
Commissioner in lieu of the bond. In this case the Commissioner who

makes the determination whether the deposit or negotiable security is
ac'-'otable in lieu of the bond Is the Commissioner of Revenue.

Tr.ua, the bill provides for the bond to be filed with the Commissioner
of Revenue but subject to approval by the Commissioner of Labor, which
is very cumbersome, then turns around and assigns to the Commissioner
of Revenue the authority to accept other security in lieu of the

bond, which is completely inconsistent. The bill has similiar
inconsistent provisions regarding the respective functions of the
Commissioner of Revenue and the Commissioner of Labor in subsequent
sections.

Secondly, | feel that this is a piece of legislation which discriminates
against one small segment of the business community. | seriously doubt that
fish processors are any more guilty of failing to pay their employees or
suppliers than any other business group. Further, | feel this is an

encroachment of the bureaucracy in an area where it has no business. We
already require a fish processor to file a bond with the Department of

Revenue to guarantee payment of the fish processing tax. Further, if a
processor is a non-resident business he is required to obtain a bond
which will cover all potential tax liability to the State of Alaska
including the fish processing tax. For the state to take on the

function of requiring businesses to post a bond to guarantee they will



Pay their emPonees and/or supplie_rs seems to be rather onerous to say
he least. do not feel that this legislation is in the best intereSt
of the state or the business community within the state.

GLJ:lc
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POUCH Y . STATE CAPITOL
-
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907-465-3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM May 18, 1976

SUBJECT: Economic Analysis of Arrangements Tying Mobile Home Sales
to Mobile Home Space ReWls (W.0. #2637)

TO: The Honorable Terry fdrdiner
FROM:

ces
SUMMARY

You have requested* an economic ai.r,lysis of the tying arrangements that
are alleged to exist between operators of mobile home parks and mobile
home dealers under which the availability of a mobile home space is
conditioned on purchase of a mobile home. We have reviewed, inter alia,
the memorandum of Mr. Jamie Love concerning this alleged abuse, the
legislation that purports to remedy it, the testimony of individuals
representing the park operators and dealers® statements. In addition,
several telephone interviews were conducted with persons associated with
the mobile home industry in Alaska.

Our analysis reviews the current situation and briefly summarizes the
legal status of tying arrangements of this sort, finding them very
probably per se illegal under both the Clayton and Sherman acts. We
discuss the several economic incentives that make the practice of tying
attractive to dealoirs and touch briefly on the impact of these incentives
on their customers. In conclusion, we evaluate some of the arguments
that have been advanced in support of mobile home tying arrangements.

The Current Situation
As we understand it, there is currently "excess demand" for mobile

home spaces in the state®s major metropolitan markets and also in smaller

communities, such as Valdez, impacted by the trans-Alaska pipeline

* In response to a research request substantially the same as yours,
this memorandum is being separately addressed to another legislator.



construction. The sources of this shortage differ from area to area,
but in general they are associatedwith the rapid increase indemand for
housing of all sorts due to increased economic activity® and institutional
constraints on the expansion of existing mobile home parks or the creation
of new ones.
In our view, these constraints are very important factors in the
current problem. They have been identified by persons in the business
as:
1) Community resistance, reflected in restrictive zoning regulations,
to new or expanded courts, based in the belief that they
reduce property values in adjacent residential neighborhoods;
2) A shortage of suitable land for park development;
3) Difficulty in securing financing for the construction of new
spaces, apparently related in part to lending institutions”
fears that current space shortages may be transitory; and
4) The fact that rent control regulations or the expectation
thereof may reduce the expected profitability of investments
in the construction of new spaces.
While we are not certain of the relative impact of these factors,
it seems clear that taken together they result in a very realconstraint
on the expansion of supply.
During the past 18 months, and possibly prior to that, a pattern of
business relationships has developed, between mobile home dealers on
the one hand and owners and operators of mobile home parks on the other,
which results in the dealers gaining control of many if not most of the
available spaces. We have not seen copies of any formal agreements, but
an attorney representing mobile home dealers has stated that they "have

typically agreed to rent or pay a fee for the reservation of newly

created mobile home park spaces."?



The dealers, 1in their statements to the legislature, have emphasized
the relationships between the payments they make to the park operators
and the creation of new spaces, which they claim such payments make
possible. They do not make it clear as to whether these reservations on
newly constructed spaces are for the initial occupancy only, or if they
run for fixed or indefinite periods.

In any event, there is substantial evidence that the larger dealers
have bem reserving spaces as they become vacant in existing parks, and
that these reservations are in fact the most important mechanism whereby
dealers secure control of the "frictional™ stock of rapidly turning over
vacant mobile home spaces.3 Finally, a significant number of spaces are
controlled directly by dealers through outright ownership of parks. It
is understood that these spaces are usually reserved, as are most other
spaces controlled by dealers, for persons purchasing a mobile home from

that dealer.

Legal background

Although this memorandum is not directed at providing a legal
analysis of these issues, it is appropriate to summarize briefly the law
and relevant court decisions as they relate u> tying arrangements of the
sort discussed above. Under economic and judicial usage, a tying arrange—
ment exists when a seller requires a person purchasing a desired product
or service to additionally purchase a second product which the buyer
would not normally desire, at least not at the price the seller is
asking. Such arrangements are prohibited by the Clayton Act”™ if they
have a substantially anti-competitive effect. In addition, certain

tying arrangements have also been held to be illegal under Secs. 1 and 2
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of the Sherman Act , with its more general prohibition of attempts to
monopolize or otherwise restrain trade. State law contains language
similar to the Sherman Act prohibitions , but does not contain any
provision parallel to the more specific injunction against tying arrange—
ments found in Sec. 3 of the Clayton Act.

An excellent summary of judicial treatment of these statutes is
contained in Carla Hills" recently published Antitrust Advisor:

The Supreme Court has dealt harshly with the numerous tying

arrangements it has reviewed, once describing the species as

serving "hardly any purpose beyond the supression of competition."”

....From a series of cases has evolved the rule that tying agree—

ments are "unreasonable in and of themselves whenever a party has

sufficient economic power with respect to the tying product to

appreciably restrain free competition in the market for the tied
product and a not insubstantial amount of interstate commerce 1is

affected."

Illustrative of the way the Supreme Court has treated these arrange—
ments, and perhaps particularly relevant to the type of tying arrangement
discussed in this memorandum, is the case of Northern Pacific Railway
Company v. the United States.7 In this case the railway was accused of
unlawfully requiring persons leasing land owned by the railway to utilize
its transportation services; the court stated unequivocally that tying
arrangements are among the practices which because of "their pernicious
effect on competition and lack of any redeeming virtue,” are illegal per
seﬁg The Court went on to say that tying arrangements "are unreasonable
in and of themselves whenever a party has sufficient economic power with
respect to the tying product to appreciably restrain free competition in
the market for the tied product and a "not insubstantial® amount of

interstate commerce is affected."9

Since all the tests of a violation of Sec. 3 of the Clayton Act as



outlined in the Hills™ book would seem to be more than met by type of
tying arrangements between mobile home vendors and court operators
outlined above, the question may arise as to why additional legislation
is called for. The answer to this question is naturally a policy matter,
but we would point out that Alaska is about as far from the locus of
federal antitrust enforcement as one can get, that only a very small
proportion of federal antitrust enforcement resources are devoted to
dealing with violations that are not on a national scale, and that as
far as is known no antitrust enforcement efforts on the federal level

are currently under way in Alaska.

Economic Analysis

From an economic viewpoint not all tying arrangements are quite as
pernicious as the Supreme Court opinions quoted above would lead one to
believe. For example, take the case of a man who has lost by amputation
his right leg. When buying footware he is forced to take a product he
does not need (the right shoe) in order to obtain the product that he
requires (the left shoe). Given the realities of mass production and
the extremely limited market for single shoes, it is intuitively clear,
and can be rigorously demonstrated by economic analysis, that efficiency
and welfare, both of the one-legged customer and society as a whole, 1is
maximized by selling all shoes as pairsJl

There are a number of other types of situations where exceptions of
one sort or another can be taken to the general rule that tying arrange—
ments result in resource misallocation and failure to maximize welfare.
However, most tying arrangement reflect an effort by a produ-~r or

seller who possesses some measure of monopoly power over a given product



or service to use that monopoly power to extend the monopoly to other
products or services. Perhaps the classic example of this situation
occurred in the early days of the U. S. petroleum industry when the
Standard Oil trust used its control of crude oil pipelines to gain a
monopoly in refining by refusing to transport the crude shipments of
others unless they agreed to consign them to Standard®"s refineries.
Predictably, most of Standard®s competitors at that time in refining had
a short life.

Also typical 1is the situation where a holder of a governmentally
endorsed monopoly such as a patent or copyright uses that monopoly to
obtain control over markets different but related to the patented or
copyrighted product. Among the most well-known of these is the IBM case
in which the firm was described as requiring persons leasing their
patented and unique computing equipment to purchase all their data cards
from IBM even though identical products were available from a host of
other sources, often at lower prices.

We believe that the tying arrangements between court owners and
mobile home dealers fall in these general categories rather than any of
the special cases discussed in the economic literature or the usually
quoted judicial opinions. We have here clearly a case where there are
two complementary products--mobile homes and mobile home spaces. One of
these products, mobile home spaces, 1is increasingly controlled by a
relatively few firms, and its supply is relatively inelastic due to the
institutional factors noted above. These attributes clearly indicate a

measure of monopoly powerJ2
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Nevertheless, the advantages to the vendors of tying these two
complementary products, spaces and mobile homes, is not immediately
obvious. It is intuitively appealing to assume that by extending the
monopoly to a larger volume of sales, greater profits are earned.
Unfortunately, it is probably just as likely that the result of such
arrangements would be simply a shift in the point at which the monopoly
profits are captured, without any significant increase in those profits.
In effect, it may be that the gain realized by the transfer of market
power to the tied product (in this case the mobile homes) is equal to-
or perhaps even less than- the reduction in the price received for the
tying product (the mobile home space) necessary to induce purchase of
the tied item.

The microeconomic analysis of this question is relatively complex.
It ha* been shown, however, that in situations where the tied and tying
products are complements (as they are in this case), the tying arrange—
ment can result in increased total profits to the seller of the tying
product.13 We believe that the conditions necessary and sufficient to
the use of the tying arrangement to increase monopoly profits or obtain
related commercial advantage exist here, and that the mechanisms of that
use are among those outlined below.

The first of these relates to the extent that theoretical monopoly
gains can, 1in practice, actually be captured in the two different
markets, and the fact that tying contracts are an excellent stratagem
for avoiding regulations establishing either minimum or maximum prices
that may be charged for a product. In some of the communities where the

practice of tying space rental to purchase of mobile homes has developed,



mobile home space rentals are subject to price controls. If demand for
the spaces at the regulated price exceeds their supply, there will be a
tremendous incentive on the part c space owners tc find other means of
charging a rent sufficiently high to allocate the limited number of
spaces among the large number of individuals desiring them. The tying
arrangement may provide the stratagem for evading regulations controlling
the level of rents.

Of course, in a number of communities where tying arrangements have
developed no such regulations exist. Even in these communities, however,
it is likely that owners of courts perceive the possibility of such
regulations as a threat. Also, only the most insensitive of dealers
could fail to be aware of the fact that the community at large is likely
to be much more sensitive to scarcity-induced increases in the level of
rents than it will be to similarly induced increases in the prices of
mobile homes. A precipitous rise in the level of space rents is so
obviously not associated with any increase in the quality of product or
service received that it is almost certain to stimulate immediate public
outcry. An increase, even a rapid one, in the prices of mobile homes,
on the other hand, cannot be nearly as easily identified as to cause; if
the 1issue 1is raised at all, vendors may claim that the rising price of
their product simply reflects higher costs to them, or perhaps higher
quality. As an example of how the differences in perceptions actually
work, compere the outcry that would have certainly resulted had some
person in unrelated industry gone around and cornered all the frictionally
unoccupied mobile home spaces in Anchorage, paying--as dealers have
reportedly done- a $500 reservation fee to court operators for each

space coming vacant, if he had turned around and tried to resell those



spaces at a $1,000 premium to prospective renters.

Another possible reason for developing tie-in arrangements in the
mobile home business, apart from any direct increase in profits therefrom,
is the effect such tie-ins may have on the ability of dealer-competitors
to stay in business. Although a tying arrangement may not immediately
result in additional profits for the dealer using it, it may do so in
the long run if the result is the creation of conditions which make it
impossible for competitors to stay in business. The legislative record
on the bill barring such practices indicates that this may, in fact, be
an element in the motivation here.14 By cornering the market 1in spaces,
one can make it very difficult for anyone not participating in the
monopoly, either by virtue of his initially smaller capitalization or
other reasons, to maintain the volume of mobile home sales necessary to
stay in business.15 Once competitors are forced out of the market, then
the dealers will be situated to earn monopoly profits on their sales of
mobile homes, regardless of what might happen in the future with respect
to mobile home spaces. This is, of course, a situation exactly parallel
to the use by the Standard Oil trust of crude oil pipelines to secure
monopoly power in the refining sector.

Also important, but requiring a more subtle analysis, are two other
factors which may be of great importance in inducing dealers to develop
tying arrangements. The first of these concerns the ability as a
result of tying arrangements to discriminate among customers with
differing incomes or needs. In a freely competitive market, all customers
will pay the same price for the same qood supplied to them under the

same conditions. However, these consumers may place widely differing
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values on these goods. These levels are the maximum prices that individual
consumers would pay for the goods in question, and the difference between
those levels and what consumers actually pay is is known in economic
terminology as the "consumer surplus". It would be to the advantage of
any seller to be able to divide his customers up into discrete individual
markets on the basis of the level of these consumer surpluses, and price
his product separately in each market so as to capture as much of that
surplus for himself as possible. Such a scheme is often known as "meter
pricing” since the seller attempts to "meter"™ each individual consumer®s
willingness to pay for the product and then set its price to that con—
sumer accordingly.

It is fairly clear that the tying arrangements addressed here would
provide the means of accomplishing or at least facilitating this sort of
pricing strategy. As a practical matter it would be very difficult to
establish rents for mobile home spaces on the basis of the consumer
surplus accruing to each individual space renter. It is, on the other
hand, relatively easier to establish (and far more difficult to prove
the existence of) such a price discrimination system in the mobile home
market. Salesmen and producers, of course, attempt to do this all the
time by differentiating their products and by attempting to sell an
individual the largest and most expensive of the many possible purchase
options available to him. Their ability to be successful in these
efforts is vastly increased, however, 1if they have behind them the
leverage of exclusive or nearly exclusive control over the market for an
absolutely necessary complement (the mobile home space) to the product

they are selling.



For example, if an individual approaches a dealer with a proposition
to buy a relatively inexpensive unit (and thus obtain with it a mobile
home space), the dealer may, if he determines that the prospective
purchaser has a substantial income and few other housing options, simply
refuse to deal with the prospective purchaser until he agrees to buy a
far more expensive mobile home. An individual similarly situated in
terms of need, but with a far lower income, could be offered a deal on a
less expensive trailer that was not made available to the first, better
heeled offerer. Obviously, it would be very difficult to discriminate
along these lines in the absence of the dominance in the space market.
Without that dominance, the prospective purchaser could simply take his
business to another dealer.

In considering another reason why dealers find it advantageous to
tie mobile home sales to mobile home court space rentals, it is useful
to view the tied transaction from the eyes of the purchaser-renter.

From his standpoint, the payments for the mobile home space and the
mobile home are both made in the form of periodic, usually monthly,
expenditures, a rent and a mortgage payment. IT the monopol » power were
restricted to the mobile home space rental, the monopoly r rits or
scarcity rents would be received by the trailer court ownei (or the
organization controlling the monopoly on spaces) over the period of time
that the monopoly power exists. Under the tying arrangements currently
in existence, the capitalized value of these "scarcity rents” 1is paid in
a lump sum by the bank on behalf of the mobile home purchaser, and is
thus realized immediately by the entities controlling the space market.

This results in a potential net gain for those who hold monopoly

power in the space market through several mechanisms. Firstly, their
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internal rate of discount is likely to be higher than the interest rate
paid by the mobile home purchaser on the amount of his mobile home
mortgage in excess of what l;a would have been willing to pay for the
home alone. Furthermore, the risks involved in capitalizing the value
of an uncertain stream of income are entirely transferred to the mort—
gagee. For example, should the demand for mobile home spaces suddenly
fall off the opportunity for scarcity rents would, of course, evaporate.
In a competitive market rents would fall. This is no consolation to the
person whose purchase of the mobile home has been induced by means of
the market power over spaces, since he has already paid the capitalized
value of the (erroneously) expected stream of scarcity rents.

In this context, it should be noted that the tying arrangements
tend to discriminate against transient occupants of spaces, and in favor
of those who are more permanent. This comes about since the long-term
occupant c. a space has at least the chance of obtaining "full value" 1in
terms of a secure place to puthis mobile home in return for the excess
price he was forced to pay forit. This 1is not true for the short-term
occupant of a space unless, of course, the dealers have discovered a way
to discriminate on the basis of expected duration of stay.

One would expect the factthat the capitalized value of the scarcity
rents are received as a lump sum to create a clear incentive to evict or
otherwise bring about the removal of mobile homes established on existing
spaces. There is evidence that this, in fact, 1is happening, with some
operators prohibiting their tenants from selling their mobile homes on

the space, forcing prsons leaving the community to remove themJ6
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Arguments in Support of the Tying Arrangements

In our review of these practices we have noted the arguments
advanced by the dealers utilizing tying arrangements. The most frequently
voiced of these is apparently directed at pursuading legislators that
the tying arrangements are a necessary pre-condition to the continued
flow of investment into the creation of new spaces. In support of this
position, a dealer spokesman has asserted that the rental rates, at
current levels, are insufficient by themselves to justify the investment
without the compensating extra profit on mobile home sales, and that
even if this were not the case lending institutions require pre-commit—

ments before they will lend money for any new ventures, be they "office
17

buildings, apartment buildings or mobile home courts."”
As we have pointed out, circumstances may indeed be such that
dealers are uniquely situated to appropriate the scarcity rents accruing
as a result of the shortage of trailer spaces. Thus, it is not unreason—
able to expect that in certain circumstances dealers would find it
desirable to advance financing for the creation of such spaces at times
when others would refuse to do so. It is important to note, however,
that the continued profitability of such arrangements depends upon the
continued scarcity of mobile home spaces.
Obviously, we are dealing with a situation in which countervailing
forces are at work; also, it is pretty clear that this is a case in
which the classic equilibrium model of firm behavior under partial
monopoly can tel I us quite a bit with respect to how the dealers are
likely to respond. On the basis of the theory we would predict that
1) th”™ incentive of dealers not already in control of a significant

number of spaces to add additional spaces will be increased; 2) dealers



already holding a stock of spaces, either controlled directly or by
option to rent, will find that the addition of new spaces--whether
controlled by them or others— will reduce their potential monopoly gains
and raise the cost of maintaining their market power; and 3) at some
relatively low level of concentration of control over spaces the net
effect of these two countervailing forces will be a reduction in the
rate of growth of new spaces. If, as appears to be the case, the level
of market power wielded by the dealers is increasing, then it is almost
certain that the latter point has been passed.

We would also predict, on the same basis, that the frictional
unoccupancy caused by normal turnover is greater in dealer owned ("closed")
courts than in open courts, and that among dealer controlled courts it
is directly proportional to the dealer®s control over spaces. Naturally,
a dealer who is for whatever reason maintaining an inventory of unoccupied
spaces greater than his needs isn"t going to be particularly anxious to
expend additional funds on the construction of new spaces, unless it is
to foreclose the opportunity a competitor might have to obtain them.

With respect to the alleged requirement of pre-leasing we must
simply say that we were not aware that it is impossible to build an
apartment house in Anchorage or other Alaska city without a pre-lease
commitment. One lending institution reports that it alone intends to
finance- without pre-leasing- 500 new apartment units in Anchorage
during the current construction season.18 If these projects are being
financed without such pre-lease commitments, then we would wonder why
the same shouldn®t be possible, given a relatively competitive market,

1
for the financing of mobile home spaces.
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It should be noted, of course, that the argument with respect to
the financing of new spaces provides no support whatsoever for the
practice of tying up existing spaces through the purchase of preemptive
options on them as they become vacant, or the maintenance of the restrictive
practice after the first renter has moved his mobile home onto the lot.
If the arguments presented above by the industry spokesman are accepted,
it might be justified to permit a tying arrangement with respect to the
initial rental of dealer constructed spaces. On the evidence available
now, however, we find no economic justification for such a distinction.

The representative of the industry drew an analogy between the
practices of a downtown department store in subsidizing adjacent parking
in order to "stimulate sales™ and asks rhetorically why such arrangements
should not be made illegal if the current practices among mobile home
dealers are prohibited.20 Actually, if a practice analogous to that of
the large department store in subsidizing parking was adopted by the
mobile home dealers then there would be no tying arrangement, at least
not in the "pernicious"” sense excoriated by the courts. Instead of
developing court spaces at a "loss" or investing in options to lease
existing spaces, dealers would simply subsidize (for the same expendi—
ture) prospective purchasers, who would then use those funds, either as
a lump sum payment to a trailer court operator or spread over time as
increased rental, to obtain a space that would otherwise be unavailable
to them. The additional funds made available by the operators for this
purpose would bid up the prices for spaces and thus make financing for
the expansion of existing spaces available on its own terms.

In fact, the industry spokesman supports this view in his statement

that the level of space rentals will rise by $60 per month it the tying



arrangements are ended. In giving us this figure he gives us, perhaps
unwittingly, a means of measuring the extra amounts (comprising the
scarcity rent and/or monopoly profit plus actual passed-through space
costs) paid by a mobile home purchaser over and above the price that
would be established in a freely competitive market: The discounted
present value of the $60 per month income stream over 5.5 years22 at

10% annual interest rate is $3,036.
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-FOOTNOTES-

1. The pipeline has affected mobile home (and mobile home space)

demand both directly, through the increase in population, and indirectly,
by bidding up the prices of construction services. These are reflected
in the costs of new residential construction and, since the market is
expanding, the resale value of the existing housing stock, securing in
the process su® tantial "windfalls™ or scarcity rents for homeowners.

The upshot is 1. .t an increasing proportion of the housing demand is
forced out of the market for locally constructed dwellings and into the
mobile home market, where prices have been restrained by excess capacity
in outside facilities for the construction of mobile homes.

2. William F. Brattain Il1l. Written Testimony before the Senate
Commerce Committee, Alaska State Legislature, dated 6 April 1976, p. 7
(Xeroxed).

3. "For the past year all available spaces 1in open parks have been
purchased by the dealer/owner corporations],..", David C. Bornschein,
letter dated 12 April 1976 to the chairman, Hou e Commerce Committee,
Alaska State Legislature. Mr. Bornschein is president of Buckhorn Homes
Inc., an Anchorage mobile home dealer. This assertion is supported by
the statements of at least two other small dealers and a number of
tenants. See also Pam Millsap, "Dealers Gobble Trailer Lots"™, Anchorage
Daily News (Xeroxed copy, no date).

4. 15 USC 14.
5. 15 UsC 1, 2.

6. AS 45.52.010, 020. Colorado and Oregon have statutes specifically
prohibiting tying arrangements with respect to mobile homes and mobile
home spaces. (Col. Stat. 38-12-210, 212; Ore. Laws 1975, Chap. 353).

7. 356 US 1, 11(1958).
8. Quoted inHills, Antitrust Advisor (1971), p. o, .

9. Ibid.

10. Ibid, p. 83. The tests are summarized as Tfollows: (1) If an

insubstantial amount of interstate commerce 1is affected, the tie-in will
not fall within the prohibitions of the Sherman or Clayton acts. However,
$61,000 worth of business has been held "not insubstantial.” (2) There
can be no tie-in if there is only one product. (3) Assuming that there
are two products and a not insubstantial amount of commerce is affected,

a tie-in may be justified if the seller is a small company trying to
break into a market or is only trying to protect goodwill. (4) If none
of the above applies, the tie-in 1is unreasonable "whenever a party has
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sufficient economic power with respect to the tying product to appreciably
restrain free competition in the market for the tied product...".

Absent a patent or copyright the existence of the tying arrangement is
itself evidence of sufficient economic power.

11. Actually, the example here would probably be permissible under the
"single product test"™. Also see Pegram, D. F., Public Regulation of
Business (1959), pp. 268, 377 ff.

12. In the discussion that follows we will use the term "monopoly
power™ to mean any situation where a seller faces a downward sloping
demand function and/or can increase total profits by restricting output.
Technically, and in the economic literature, "monopoly"™ usually has a
more restricted usage.

13. The only microeconomic analysis of tying arrangements found in our
literature search is contained in Markouit®s, "Tie-Ins, Reciprocity and
the Leverage Theory,"” 79 Yale Law Journal 1397, and 80 Yale Law Journal
196. These articles are exhaustive (to a fault). The theory underlying
the conclusions summarized here could, with considerable effort and
time, be massaged into a form comprehensible to a non-economist and, if
needed by the legislature, will be.

14. Supra, Note 3.

15. An important empirical test of this hypothesis would be possible
through a review of the number of dealer controlled (closed) and non—
dealer owned (open) spaces, with attention to the trend with respect to
concentration of control over "closed™ spaces. Reliable data is lacking
now but may be available later.

16. Michael Clevenger and William Zellman, Written Statements (undated),
provided to the Research Division by the staff, House State Affairs
Committee, Alaska State Legislature.

17. Bernard L. Marsh (Executive Secretary, Alaska Mobile Home Associa—
tion and Alaska Trailer Court Association), Written Testimony before the
Senate Commerce Committee, Alaska State Legislature, dated 14 April

1976.

18. David Martin (Vice President, Commercial Mortgages, Maska Mutual
Savings Bank), Personal Communication, 18 May 1976 (reported by Jamie
Love).

19. Commercial space such as offices can and has also been built without
pre-leasing. However, the relatively greater volitility of demand for
office space and the relatively greater responsiveness of short term
rental rates to variations in that demand (higher price elasticity of
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demand) make pre-lease commitments a common practice in the office space
market.

20. Marsh, supra, Note 17.

21. lbid. The current median rent is reported to be $105 per month.
The dealersestimate that the free market figure will be $165 per month.

22. Estimated average term of a mobile home mortgage financed by the
Juneau Branch, National Bank of Alaska (personal communication, 18 May
1976).



The Honorable Terry Gardiner

Alaska State House of Representatives
Pouch V, State Capitol Building
Juneau, Alaska <9811

Dear Mr. Gardiner:

Last week five or six mobile home dealers, from Anchorage and Fairbanks,
and myself were in Juneau where we testified before the Senate Commerce
Committee reference HB 829 and HB 684. We talked to quite a few Senators,
including President Chancy Croft, plus Speaker of the House Mike Bradner.
Our intent was to visit you, as sponsor of the bill, but as Alaska
Airlines left promptly at 5 P.M., we did not get a chance to see you.

We apologize for this, as we would like to have discussed the Dill with
you; we are sure we could have clarified some points about it.

Conceptionally-wise, | certainly find sympathy in the logic for the

bill. Having been in this business since 1956, and having been the

"small dealer” for much of that time, I am very much aware of the complexities
and problems in trying to sell mobile homes within the state of Alaska,
particularly when you are some 2,500 miles away from the factories.

Based on this experience, it is the writer ™ opinion that the effect of

the bill, as written, will slow down or stop the development of any

major mobile home park spaces in Anchorage and Fairbanks.

We belLieva the attached statistics will point out that in the last three
years 1in Fairbanks and Anchorage, most all of the park development was
done by or in financial cooperation with mobile home dealers. We can
assure you we did not build a park because we wanted to; we built it as
we needed an inventory of spaces for our customers. In 20 years of
business we have never sold a person a mobile home that did not have a
place to park it - and we never will.

Mr. Gardiner, there is only one problem, and that is a shortage of

spaces. There has never been a shortage in our state such as existed
last year and will exist: for at least the first part of this summer.
That shortage is, quite bluntly, truly from "pipeline impact”. The

shortage is basically caused by two problems. First is the lack of long
term financing for mobile home parks - not for financing of the mobile
homes themselves, but for the financing of the park development. A
secondary item is the lack of suitable or adequate ground within the
urban areas that can be used for mobile home parks. A park cannot be
built in the Anchorage area as a right, but only as an exception in any
zoning division. The planning and engineering process to construct a
park requires one year"s time.



The Honorable Terry Gardiner
April 21, 1976
Page Two

Rather than having negative bills which will adversely affect consumers
presently living in mobile homes, we would suggest that a positive
approach be made. And that is that the State take some action toward
helping cure the problem - help provide financing for mobile home parks.
The State buys millions of dollars of single family dwelling mortgages
per year. To the best of our knowledge, the State has bought only one
mobile home park mortgage. If someone wants to do something of a
positive nature to cure the problem, then they should consider a bill
somewhat like that attached. One of the most important things about
such a bill is that the State could then set standards such as F.H.A.
construction specifications; paved streets, paved driveways, landscaped
lawns, etc. One of the requirements could be that all parks that the
State financed would be open parks, not for the use of any specific
sales entity. This would be positive legislation that would help each
and every community in which the State funded these loans. If legislation
like we suggest could be passed, then good, sensible, attractive mobile
home parks could be developed within our state"s communities.

In summation, 1| apologize again for not having the opportunity to see
you, and would like to leave you with this closing thought. I believe
our company has developed or been involved in the development of more
mobile home spaces than has any other entity within the state of Alaska.
If "others®™ would construct the parks that our communities so badly
need, we can assure you we would never plan to build another mobile home
space. We have only done so because others have not.

Sincerely,

RCP/ec

Enclosure



SENATE COMMERCE COMMITTEE
April 14, 1976 w & r 3657

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, | AM GORDON JENKINS, PRESIDENT

OF ALASKA TRAILER COURT ASSOCIATION. OUR ASSOCIATION HAS CONSIDERED THIS

BILL, AND HAS SOME RECOMMENDATIONS TO OFFER.

OUR FIRST RECOMMENDATION IS THAT THIS BILI. BE REFERRED TO THE SENATE
JUDICIARY COMMITTEE FOR STUDY, SINCE IT IS AN AMENDMENT TO THE LANDLORD-
TENANT ACT OF 1974. THAT LANDMARK LEGISLATION WAS THE PRODUCT OF MANY
HOURS OF WORK BY THE SENATE JUDICIARY COMMITTEE, AND WE BELIEVE THAT

SUBSTANTIVE CHANGES TO IT SHOULD ALSO BE CONSIDERED BY THAT COMMITTEE.

THE ALASKA TRAILER COURT ASSOCIATION FEELS THAT THE MOTIVES BEHIND HB 829
ARE GOOD, AND THE BILL FOR THE MOST PART MANDATES PRACTICES THAT SHOULD
BE FOLLOWED BY ANY ETHICAL MOBILE HOME COURT OPERATORS. WE DON’T OBJECT
TO THESE. HOWEVER, THERE ARE TWO SECTIONS THAT WOULD SERIOUSLY INFRINGE
PROPERTY OWNER RIGHTS AND THE ABILITY OF A PRUDENT COURT OWNER TO
JUDICIOUSLY OPERATE HIS BUSINESS. WE WISH TO RECOMMEND SOME AMENDMENTS,

WHICH, IF APPROVED, WOULD MAKE HB 829 ACCEPTABLE TO US.

IN SEC. 2 (c) (1), PAGE 1, LINE 22, WE RECOMMEND "14 DAYS" BE CHANGED TO
"30 DAYS ", TO MAKE THIS BILL CONSISTENT WITH THE REST OF THE LANDLORD-

TENANT ACT.



‘IN THE SAME SECTION, PAGE 1, LINE 26, WE ASK THAT THE WORD "ONLY" BE

DELETED.

WE RECOMMEND THAT A SUBPARAGRAPH (D) BE ADDED TO SEC. 2 (C) (1), ON

PAGE 2, AFTER LINE 2, AS FOLLOWS:

(D) THE MOBILE HOME DOES NOT MEET THE STANDARDS OF THE MOBILE
HOME PARK OPERATOR OR IS OLDER THAN THE MOBILE HOME PARK

OPERATOR ALLOWS.

ON LINE 5, PAGE 2, PLEASE ADD THE WORDS "EXCEPT FOR LANDSCAPING"™ TO

THE END OF '(!;HE SENTENCE.
0

ON LINE 13, PAGE 2, DELETE THE WORDS "AND AGREED TO IN WRITING BY THE

TENANT™.

ON LINE 18, PAGE 2, DELETE THE WORDS "AND AGREED TO IN WRITING BY THE

TENANT"

ON LINE 4, PAGE 3, PLEASE STRIKE THE WORD "ONLY"™. IF THIS CANNOT BE DONE,
THEN THE ASSOCIATIONS BOTH UNANIMOUSLY OBJECT TO SEC. 5INITS ENTIRETY.
IT CREATES A POSSESSORY INTEREST IN THE OWNER'S PROPERTY IN FAVOR OF THE

TENANT THAT GOES FAR BEYOND THE NORMAL RIGHTS OF POSSESSION GRANTED

THROUGH LEASE.



WE ASK THAT SECD/lO. 5 (3), BEGINNING ON LINE 12, PAGE 3, BE AMENDED BY
DELETING THE WORDS "SUBSTANTIALLY"™ (LINE 12), "REASONABLE" (LINE 13),
AND ADD THE WORDS AT THE FND OF THE SUBSECTION "THAT HAS BEEN PREV-
IOUSLY sferED’BY BOTH PARTIES". WE BELIEVE THE QUALIFYING WORDS IN THE

SUBSECTION MAKE THE LANGUAGE VIRTUALLY MEANINGLESS.

SEC. 6 SHOULD BE STRUCK IN ITS ENTIRETY. IT IS AN AMENDMENT TO A STATUTE
THAT IS INAPPROPRIATE. CHAPTER 30 REFERS ONLY TO STANDARDS OF "ONSTRUC-
TION AND IS THE STATUTE ENFORCED BY THE DIVISION OF WEIGHTS & MEASURES".
IN ANY CASE THE SECTION IS UNNECESSARY BECAUSE IT PROHIBITS A PRACTICE

THAT CANNOT AND HAS NEVER HAPPENED ANYWAY. THERE IS NO WAY A VENDOR

CAN LIMIT A PURCHASER’S RIGI—SIT TO DO ANYTHING HE WISHES WITH A PRODUCT HE

BUYS.

IF THESE CHANGES WERE MADE TO HB 829, THE ALASKA TRAILER COURT ASSC CIATION
WOULD HAVE NO FURTHER OBJECTION TO THIS MEASURE. HOWEVER, IT SHOULD

BE REFERRED TO SENATE JUDICIARY IN ANY CASE.
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sSponsors: Gardiner, McKinnon, Offered: 2/18/76
Bradley and Miller Referred: Rules

THE HOUSE BY THE COMMERCE COMMITTEE
CS FOR HOUSE BILL NO. 684
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL

an Act entitled: "An Act relating to designating certain mobile home

sales and space rental practices as unfair trade prac—

tices."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.50.471(b) 113 amended by adding a new subsection to

(23) renting, leasing, subleasing, or offering to rent,
lease, sublease a parcel of real property, or otherwise conveying an
interest in the property, to a person for the purpose of that person
locating a mobile home on 1it, contingent on the person purchasing or
having purchased a mobile home from a mobile home sales business owned,
operated by or affiliated with the rentor, lessor, sublessor, or con-—
veyancer, or from any particular mobile home sales business, or from
any one of a particular group of mobile home sales businesses, to the
txclusion of or in preference to, a person who has not so purchased a
mobile home from that rentor, lessor, sublessor, or conveyancer or any

particular mobile home sales business;

mh 1 SjuwlU 1Jr UM&I



SENATE COMMERCE COMMITTEE
April 14, 1976

Mr, Chairman, Members of the Committee, | am Bernard L. Marsh, Executive Secretary
of Alaska Mobile Home Association and Alaska Trailer Court Association. Our Associations
have considered this bill, and are opposed to it.

We have been told that HB 684 is a consumer protection bill, that it is aimed at ending
alleged abuses that occur because of the housing shortages in Anchorage, Fairbanks and
Valdez. The abuse alleged is that there have been tie-in arrangements made between court,
owners and mobile home vendors for the purpose of preventing other vendors, from making
sales, or to stifle competition and overcharge the mobile home purchaser.

We find that vendors have pre-leased spaces, but there is no evidence that this was done to
stifle competition, or indeed that thdt result actually occurred. Vendors who pre-leased in
many cases released their contracted spaces to others who did not. The main purpose in
contracting for spaces was to insure an outlet for units being shipped to the firm.

There are three major problems with this bill. The first is that it tries to cure a situation

that may not exist. The bill is unnecessary. The second is that the bill, while intended to
prohibit contract’arrangements, also prohibits the ownership of a mobile home park by a mobile
home vendor; a prohibition that is an unjustified restriction on free enterprise, and a selective
attack on a particular type of business man and not imposed on other businesses. The third
problem is that it is entirely the wrong approach, and will bo counter productive in dealing

with the real problem.

The real problem is that there is a shortage of mobile home spaces. This bill does absolutely
nothing to increase the number of vailable spaces; in fact, it eliminates the only source of
new spaces that now exists. The bill can have only two consequences - shutting down all new
space development, and/or driving up the monthly rental rate.

Present space rents in Anchorage range from $90 to $120, with a median of $105 per month.

| testified to the House Commerce Committee that HB 684 would drive space rent up to $150
per month according to my calculations. | have siuce been informed that it is the concensus of
the Anchorage dealers that the figure will be $165.

If you prohibit mobile home vendors from developing spaces, by forcing them to make those
spaces available to their competitors, then the likelihood is that no more spaces will be
developed. Why? Because economics prohibit the development of land into mobile home
courts in tho urban areas of Alaska, when the space rental at present levels is expected to
justify the investment. There have been none so built in Anchorage in the last thre,, years,
at least. Only vendors are developing spaces, and they do it at a loss, solely to stimulate
sales. The principle is precisely the same as when Penney’s Store builds a parking garage
that can’t pay for itself. Tho reason why this situation exists is two fold; the increasing cost
of land, and progressively more restrictive government regulation.



In Anchorage, mobile home courts are allowed only in R-2, R-3, R-4, R-5, and U zones.
The least costly usable land is unsubdivided R-2 land at about $24,000 per acre. The raw
land is usually marginal, and may cost another $10,000 per acre to fill or grade. Current
regulations limit spaces to 6 to 6 1/2 per gross acre. If we use 6.2 spaces per acre as a
working figure, $34,000 for acre as land cost (price plus improvement), and $7,000 per
space for utilities, streets, fencing, landscaping, etc., then we arrive at a per space figure
0f $12,484. To realize a 15% return on this investment, space rent would have to be $156
per month. By the time such construction comes on line, the $165 figure will be more likely,
because there is a lead time of two years between land purchase and completed space.

A more constructive approach by the State would be legislation that would encourage more
space development, such as making money available to purchase mobile home court commer-
cial loan paper. Even this would not work unless a way can be found to make the venture
economically feasible. The bank won't approve a loan that isn't, regardless of the availability
of money on the secondary market. Some form of subsidy would be required. 1 don't know
the answer, but the problem clearly requires more study. It will not be solved by punitive
measures against the industry.

The mobile home industry provides a significant amount of all Alaskan housing. In Anchorage,
the Urban Observatory Report on Housing for 1975 shows a total of 53,707 housing units, of
which 6,246 (orll. 6%) were mobile homes. Of the 29,507 single family dwellings in this
total, mobile homes constitute 21.2%. Further, 81% of all mo.jile homes are owner-occupied,
as compared to 65% owner-occupancy for all housing units in the Report's sample population.

Most significantly, the proportion of new housing coming on line provided by mobile homes is
growing rapidly. In 1975 the Division of Weights and Measures reports 2200 mobile homes
entered the State. Our own Motor Report tabulation shows 939 of these went to Anchorage
and 12V went to Fairbanks. Since these are only those units with motor vehicle registration,
we estimate the number of uuits in Anchorage at 1200. The Urban Observatory Report shows
au average growth rate in the total housing stock in Anchorage as 3380 units per year since
1970. Thus we can estimate the proportion of the new units added last year provided by
mobile homes to be 35.5% (1200 of 3380).

HB 684 will be damaging to the mobile home industry, and to the mobile home buyer; both
because it will reduce the availability of units, and because it will drive up the cost of space
rental.

A last observation that may have a bearing on the appropriatness of this bill can be suggested
from the following facts:

1. New ventures cannot get bank financing unless agreements are shown for
pre-leasing, whether they be office buildings, apartment buildings, or mobile
home courts.

2. Alyeska Pipeline Service Company completely pre-rented several apartment
buildings in 1974, because of a shortage of apartments and their need for
housing of their employees.



3v  The State of Alaska owns mobile home parks in Glennallen and Valdez.
Occupancy is limited to state employees.

4. The State owns a parking lot adjacent to the Court Building in Anchorage.
Occupancy is limited to employees in the Court Building.

5. Penney’s Department Store cwns a parking garage, in which preferential
rates are given to Penney customers.

Both the Alaska Mobile Home Association and Alaska Trailer Court Association believe
HB 684 is bad legislation. We urge you to kill it.

Respectfully Submitted

Bernard L. Marsh, Executive Secretary
Alaska Mobile Home Association and
Alaska Trailer Court Association

BLM/ap



NEW MOBILE HOME PARK SPACES - ANCHORAGE

1 *27W
GLENCAREN 95 DEALER
MALASPINA 138 DEALER
l
MANOOG*"S ISLE 30 DEALER
FOREST PARK 30 NO DEALER
PENLAND PARK (available) 88 DEALER
DIMOND ESTATES (addition) 125 NO DEALER

TOTAL 506

1375

GLENCAREN 125 DEALER
MANOOG*"S ISLE 30 DEALER
PENLAND PAR< 168 DEALER .
MONTAGUE MANOR 70 DEALER

TOTAL 393

SPACES IN INVENTORY 1/1/75 170
EsT 1TWIO
GLENCAREN 125" DEALER-1
MONTAGUE MANOR. 240 DEALER
VAN HAWKINS 105 DEALER

TOTAL 470

The Greater Anchorage Area Borough Permits and Inspections office
advises us that 1,426 single family housing permits were issued in 1975,
Approximatley 80% were completed. Note. The figures below include
mobile homes sold by dealers in Anchorage, Vadez, Kenai, and adjacent
areas. Approximately 65% were placed in the Anchorage area only.

1975 NEW SALES (APPROXIMATE) ANCHORAGE

PENCO 254
ANCHORAGE TRAILER SAIL.ES 268
CAREY HOMES 250 - .
OTHERS 175

TOTAL 1,012 SOLD BY DEALERS
1975 USED SALES (APPROXIMATE) ANCHORAGE

PENCO 134
MELODY SALES 181
ANCHORAGE TRAILER SALES 140
DISCOUNT SALES 60
A -l 50
OTHERS 150

TOTAL 685 USED SOLD BY DEALERS
ESTIMATED TOTAL NEW AND USED SALES BY ANCHORAGE AND FAIRBANKS DEALERS

IN 1975 - 2,587 HOMES



NEW MOBILE HOME PARK SPACES - FAIRBANKS

COLLEGIATE PARK 75 DEALER
LAKEVIEW TERRACE 40 DEALER
TOTAL 115
LAKEVIEW TERRACE 80 DEALER
RIVERVIEW 20 DEALER
THE VILLAGE.. < 20 DEALER
TOWN & COUNTRY 40 DEALER
GOLD RUSH ESTATES 89 DEALER
RAINBOW 45 DEALER

TOTAL.- 294

EsT

.

COLUMBIA (TOTAL OF 515 SPACES) . 250 DEALER

GOLD RUSH ESTATES 70 DEALER

THE VILLAGE 80 DEALER
TOTAL 400

APPROXIMATE 1975 USED SALES - FAIRBANKS 405

532 permits for new single family dwellings were issued in Fairbanks

in 1975. Approximately 70 percent were completed, or 374 houses.
Approximately 485 new mobile homes were sold and placed in parks or

on private property.” There were considerably more new mobile homes sold

than single family dwellings.

NEW MOBILE HOME PARK SPACES - VALDEZ*

1975

TENLAND/CALISTA 126 DEALER
BERING STRAITS 160 DEALER

TOTAL 286



"Y*froposed
MOBILE HOME PARK BILL I

%
PROBLEM: Shortage of mobile home spaces In pipeline Impacted cities

within the state — Anchorage and Fairbanks.

SOLUTION: Availability of adequate, "well-planned, landscaped and developed

mobila home spaces Anchorage, Fairbanks and other areas.

HOW TO ACCOMPLISH SOLUTION: The main problem Is lack of long-term
*.vvv- ‘m&1  <r. e
financing for the development of mobile home spaces with a. second .

problem lack of availability of suitable land

. . L) *

POINTS TO CONSIDER~
A. Shortage of spaces cuased by Impact from the pipeline and severe

acceleration costs of conventional housing.

. . mr: Dy i ' " e .
B. The State of Alaska has purchased tens of millions of dollars worth
\ tjl.
\Y;
of single and miltiple family mortgages over the last several years; presently
purchasing mortgages on the basis of $30 million per year. Mobile home
< I*. * o i* .

park mortgages have been minimal, if not non-existant.

C. Long term mobile home park mortgages have been very difficult at the

least to obtain through secondary mortgage markets in the South 48.

D. It has been very difficult for .anyone to.obtain spaces .in the last

three years.



E. It is o the benefit of most of the econmunities within the state

to have will planned mobile hone parks developed within their area.

F. Mobile homes are better suited to meet high impact and temporary
% °

demands for * n<-0 housing than any other source of housing.

G*. the State of Alaska ha* various departments interested in providing
housing for its citizens.. Mobile homes constitute a large percentage of

the housing within, the state of: Alaska.

I a o Toe

. SR -in FV> RS> Ee, - u
He v oo - - o

H. :The City of Valdez, at "the present time, has a surplus of open
spaces.,. One year ago they had the most critical shortage within e
the state.;. /The City of Valdez took the initiative and provided sizeable
tracts of ground at low prices per acre to encourage private development.

Approximately 300 mobile home spaces will be available in Valdez the
» V © ees )

season’of 1976. i .-

) . .| | I n " .  m* i
n oy vk e P\E T ke & 1

RECOMMENDATIONS: Immediate consideration and passage of a bill authorizing
/thelsyate#qf Aquka to py{chase qug term mobile home park mortgages, as
coﬁtained in __:l__,’ H?il. Consideéation be given to approximately
3&0,000 mortgage value per space. Approximately 1,500 spaces®"needed In
1976 and approximately an additional 1,000 spaces needed in 1977. Direct

the State of Alaska to acquire up to $15 million worth of mortgages in.

19?6, and approximately $10 million in 1977.

CONCLUSIONS: Adequate mobile home park spaces will be provided in the
major impact areas at the earliest possible time. Adequately planned

and engineered parks through H.U.D., with M. P. S. need to be provided.

i . . L F e e o o -

to each community this act relates to. ee m "
2. The State of Alaska will have in its portfolio good earning mortgages
whose funding will have benefited many residents of the state of Alaska

that are in dire need of this type of housing ] -



§ 37.10.060 §/37.10.G70

Public Finance

vertising form of the amount of state money deposited in each
named bank or other financial institution. A copy of the semi-
annual report on bank deposits shall also be sent to the Legislative
Affairs Agency for distribution of copies to the members of the
legislature. The terms of the deposit may be obtained upon a
written request. (8 12-2-1 ACLA 1949; am 8§ 8 art Ill ch 82 SIA

1955; am § 5¢ch 186 SLA 1957; am § 1 ch 115 SLA 1968)

Revisor's note. — Section 12-2-1
ACLA 1949 wns repealed by § 48 ch
133 SLA 1951. Section 1 ch 24 SLA
1953 repealed ch 133 SLA 1951 and §
2 ch 24 SLA 1953 re-enacted § 12-2-1
ACLA 1949 as it appeared in ACLA
1949.

The reference to § 8 art Il ch 82
SLA 1955 in the source refers to tho
second of two sections which are both
numbered § 8. The amendment by §

Cross reference. — A3 to deposit of
state funds, see AS 37.10.075.

Effect of amendment.—Tho 1968
amendment added subsection (c).

Quoted in Empire Printing Co. v.
Roden, 17 Alas. 209, 247 F.2d 8 (9th
Cir. 1957).

Am. Jur. and CJ.S. references. —
42 Am. Jur., Public Funds, 88 5 to 41.

26 CJ.S. Depositories 88 7 to 1-1;
81 CJ.S. Stntc3 §155.

5 ch 186 SLA 1957 corrects the error.

.Sec. 37.10.080. Department of Revenue to deposit money to stale
treasury. All fees and receipts received by the Department of
Revenue from any source shall be deposited in the state treasury
at least once each month, and credited by the department to the
proper fund. (8§ 12-2-2 ACLA 1949)

Article 3. Inves'ment and Deposit of Stale Funds.

Section

70. Investment of surplus funds
75. Deposit of state funds

79. Purchase of bonds

Section
80. Sale of bonds held asinvestments
85. Financial aid to corporations by
state or political subdivision

Sec. 37.10.070. Investment of surplus funds, (a) When the com-
missioner of revenue determines that there is in the state treasury
a surplus above an amount sufficient to meet current demands, the
surplus shall be invested in any of the following:

(1) direct obligations of the United States;

(2) obligations of agencies and instrumentalities of the United
States;

(3) notes issued by Farmer’s Home Administration;

(4) bank certificates of deposit which are secured as to the pay-
ment of principal and interest in accordance with Alaska law;

(5) corporate obligations of prime or equivalent quality, as
rated by a nationally recognized rating organization;

(6) other securities, including corporate securities;

(7) Federal Housing Administration mortgages;

(8) Federal Veterans Administration mortgages ;

(9) loans made under the provisions of AS 03.10 and AS 26.15;

(10) conventional residential mortgages if the originating fi-
nancial institution retains at least 25 per cent of the mortgage;



Alaska Statutes § 37.10.070

(1D other secured loans, if the originating financial institution
retains at least 33% per cent of the mortgage.

(b) To qualify as a mortgage or loan which may be purchased
by the state under (a) of this section, it must

(1) be secured by real estate in the state or other collateral al-
lowed under (a) (11) of this section;

(2) have as a mortgagor an Alaska resident or a corporation
in which at least 51 per cent of the stock is owned by Alaska resi-
dents;

(3) be certified by the originating financial institution that the
loan being sold has been made in compliance with law and that
liens supporting the loan have been perfected;

(4) have no initial closing fees or service fees which exceed one-
half of one per cent, excluding closing costs.

(c) When the aggregate of all loans purchased from a financial
institution becomes more than one-half per cent 60 days delin-
guent, the state shall discontinue purchasing loans from that finan-
cial institution until the delinquency is reduced to less than one-
half per cent.

(d) The state may purchase loans provided for in (a) (10)—
(11) of this section only from financial institutions which are op-
erating under the national banking laws, federal savings and loan
laws, or under the provisions of AS 06.05, 06.15, 06.25 and 06.30.

(e) The state may purchase from federal savings and loan asso-
ciations 100 per cent of the mortgages provided for under (a) (10)
and (11) of this section if 20 per cent of the loan is insured by a
firm approved by the commissioner of revenue and the loan is for
not more than 80 per cent of the appraised value of the property
securing the loan. No loans may be purchased under this subsection
after June 1,1971.

(f) Investment policy shall be formulated by the commissioner
of revenue who sht’l be advised by a committee appointed by the
governor which shall contain representation from the legisla :ux-e.
In formulating investment policy they shall consider maximum
income and safety as governed by the prudent-man rule and the
benefit to the private and public sectors of the economy in terms
of increased housing and commercial credit, stimulated business
activity, increased employment, support of the market for state and
local bonds, increased public revenue together with the possible
inflationary effect of the investment, and (h) and (i) of this sec-
tion.

(g) The commissioner of revenue, with the consent of the com-
mittee, may enter into contracts for services providing investment
advice, custody of securities, and execution of transactions, in or
out of Alaska.
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(h) An investment presence shall be given to (a) (3), (7),
(8), (9), (10) and (I1)/of this section.

(i) The commissioner shall purchase notes and mortgages under
(a) of this section at a rate conducive to develop and benefit Alaska
and Alaska residents and this rate may be less than the market
rate.

(J) In this section

(1) "closing costs” means appraisal costs, legal costs, title in-
surance, and any other out-of-pocket expenses approved by the
commissioner of revenue;

(2) “mortgage” means a pledge or security of particular prop-
erty for the payment of a debt or the performance of some other
obligation, whatever form the transaction may take;

(3) “resident” means a person domiciled in the state;

(4) “securities” means bonds, notes, debentures and all other
forms of indebtedness; common stock, preferred stock, and all other
forms of equity capital; investments in stocks and equity capital
may not exceed 33V6 per cent of the unappropriated surplus as of
the end of the previous fiscal year. (8§ 7-1-11 ACLA 1949; am § 1 ch
140 SLA 1953; am § 1 ch 20G SLA 1970)

Revisor’s note (1970). — In ch. 20G,
SLA 1970, AS 37.10.070(9) referred to
AS 20.10. Since AS 20.10 does not
deal with loans and AS 26.15 doc3,
and since the old version of the section
referred to AS 20.15, tho latter cita-
tion hns been substituted for the for-

Effect of amendment. — The 1970
amendment rewrote this section.

Am. Jur. and C.J.S. references. —
42 Am. Jur., Public Funds, 88 5 to
10; 49 Am. Jur., States, Territories
and Dependencies, § 04.

81 CJ.S. States 88 154 to 159.

Sec. 37.10.075. Deposit of state funds, (a) When the commis-
sioner ofvrevenue determines that there are funds in the state
treasury which are not being used for the purposes provid'd for in
8 70 of this cha”t”*r, they may be deposited in financial institutions.
Collateral may be required by the commissioner to secure state
deposits provided for uhder this section.

(b) The banks in whicnwstate funds are deposited under a time
deposit agreement shall pay aCigast a minimum interest race to be
fixed by the Department of Reverhie, and this interest when paid
shall be deposited in the general fuxicKm' in the other funds which
are established by law. n.

(c) Nothing in this section prohibits the Department of Revenue
from depositing the funds which it considersN”~ecessary for the
proper conduct of the office in solvent banks outsidevthe state under
the terms and conditions provided in this section. V.

(d) The Department of Revenue may deposit fundsNiri banks
inside or outside the state in active accounts or on demand ufepQsits
without requiring those banks in which the accounts are deposited
to pay interest on the deposits. It is the intention of the legislature
that the department shall keep active deposits in any bank it con-
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Two hundred years ago the fathers of this country fought for freedom and certain
inalienable rights. Over one hundred years ago, one of our greatest presidents
and legislators fouaht and won for the citizens of this country additional rights
and privileges.

In America today, particularly in the State of Alaska, a group of citizens are
being denied their rights and are treated as "second class™ citizens. This, Ladies
and Gentlemen, is totally unfair and unconstitutional. The group of citizens
referred to are Mobile Home Owners.

We are a group of citizens unique unto ourselves. We have been given some of the
rights given stationary home owners and some of the rights given rental dwelle’s.
We now stand as a group and ask, no Ladies and Gentlemen of this great legislative
body, we demand our rights and liberties as mobile home owners by the passage of
House Bill 829.

We, the Mobile Home Owners, have unique problems that demand unique laws. There
are too many loopholes in the Landlord-Tenant Act. One of these loopholes leave
the mobile home owner at the mercy of the mobile home park owner. With proper

and complete legislation, such as House Bill 829, not only will we, as mobile home
owners be protected and recognized as "first class" citizens, but the mobile home
park owner will also be recognized and protected by law.

We ask you to step in our shoes: You are "John Q. Public,™ the average man. You
have a job, a family to support, and taxes to pay. In short, you are one group

of citizens that make this great country tick. Further, you are a mobile home owner.
You have purchased your mobile home and have rented a space on which to place it.
This is your home.

Would you like your privacy invaded? Would you like no legal rights or laws unique
to your status? You are now being denied first class citizenship. We don"t like
it either. We may not be wealthy, but "John Q. Public" seldom is. Big money
interests may not want us to have these laws because if we have them, we can"t

be "ripped off" and we will have some recourse and most certainly a legal stand

we can take. Without House Bill 829 we are not much better than the slave before
being freed by Lincoln with the Emancipation Proclamation. Ladies and Gentlemen,
all the mobile home owner asks for is their Emancipation Proclamation.

Ask yourselves: Can 1 do less for my constituents than Washington, Jefferson, and
Lincoln did? If your answer is "No," we as mobile home owners ask you to make
House Bill 829, standing before you, a vital part of the laws of the state of
Alaska, and help your constituents, the common man.

Thank you,

Mobile Home Owners



MEMORANDUM

TO: JAY KERTTULA

FROM:  JAMIE LOVE

RE: MOBILE HOME LEGISLATION (HB 684 & HB 829)

DATE: APRIL 3, 1976

The above-mentioned bills are designed to correct serious abuses in
the mobile home industry. My interest in mobile home problems dates
back to last Spring. At that time, | received a call from a woman who
was living in a mobile home court that had been sold. The new owner
was converting the court into another land use, and each of the 20
tenants in the court was given a 30-day eviction notice. This woman
owned the trailer she lived in. Neither she nor any of the other
tenants were able to locate space in another court. When | talked to
the woman, she was extremely distraught. She had to move her trailer
within a few weeks and could not find a space to move to.

During this period of time, she and the other tenants in the park
were approached by an individual who represented a mobile home sales
outlet. The sales company was able to use the trailers even though
there were no mobile home spaces available for rent in the marketplace.
The reason for this was that in the Winter of 1975 the overall vacancy
rate for mobile home spaces dipped as the Anchorage area was exper—
iencing a housing shortage. At that time, several of the larger mobile
home dealers began quietly buying up the remainder of the vacant spaces
including those in independant courts. As an added incentive to the
mobile home court operators, the dealers offered a commission, or fee,
of approximately $400 to $500 for each mobile home which was placed in
their court.

In this particular case, almost every tenant of that court sold
their mobile homes, at a fraction of their value, to the single mobile
home sales dealership. The dealer then resold the mobile homes at their
market value, placing them in spaces they had previously tied up.

I discussed the situation with a reporter from the Anchorage Daily
News, Pam Milsap. Milsap interviewed this lady and others who were
having problems at the time. Her account of the mobile home situation
is attached to this memo.

Shortly after the Daily News story, the Alaska Public Interest
Research Group asked the State Attorney General®s Office for an investigation
into the apparent abuses. After being pressed by the local Consumer
Protection Office for more facts, a staff person from AKkPIRG approached
26 of the largest mobile home courts in Anchorage posing as an individual
interested in finding a rental space for a used trailer. The results of
that investigation are detailed in a letter, attached to this memo,
which was sent to Attorney General Avrum Gross on July 8, 1975.



Attorney General Gross initiated an investigation to determine if
the alleged practices were in violation of the State Anti-Trust Act. The
investigation into the matter has been slow, hampered apparently by the
shortage of staff for the State®"s Consumer Protection Office. Only 1in
the last two months have industry officials been subpoened, and, as of
my most recent discussion with the attorneys involved, many important
issues have not yet been analyzed.

Since July, other methods of dealing with the problem have been
explored. The result is he bill before your committee, HB 684, which
makes the tie-in arrangement between mobile home courts and mobile home
dealers a violation of the State"s Unfair Trade Practices Act. Support
for a legislative solution resulted from a sympathy for the situation of
the offending mobile home dealers. Even though the tie-in practice is,
in my opinion, an unfair and harmful business practice, many of the
mobile home dealers were forced into participating when they found out

that other mobile home dealers were involved. Being left out of the
picture in the rush for tying up spaces meant risking going out of
business. S."me of us reasoned that since they obviously couldn"t trust

each other, the State would perform a service by stepping in and forcing
everyone to end the practice. Anti-trust litigation is extremely
complex, time-consuming, and expensive. The enactment of legislation
would relieve the dealers from the burden of paying for legal counsel in
an anti-trust action.

It is my understanding that the practice of tying space rentals to
sales takes place in Anchorage, Fairbanks, Valdez, Juneau, and Ketchikan,

as well as other communities across the state. | am most familiar with
the situation in Anchorage. As of last Summer, there were four or five
large dealers who had cornered the market of available spaces. I assume

the situation has not changed dramatically, although 1 have heard that
the .larger dealers are letting the smaller outfits make a few sales from
time to time. This is due to a growing concern by the larger dealers
over the pending legislation and the Attorney General®s Investigation.

The smaller dealers have a good deal at stake in a rapid resolution
to the problem, but the obvious matter which your committee should
address itself to is the effect which this practice has on mobile home
consumers. In Anchorage, for example, instead of having dozens of sales
outlets competing against each other for sales, there are a few large
dealerships which have all the spaces. The price that mobile homes are
sold for, now, probably has more to do with the competitive price of
conventional home ownership or rentals, than competition among dealers.

This is of particular concern, since the state is experiencing such
a crisis in all other areas of housing. The costs of home ownership
have skyrocketed beyond the reach of many Alaskans. Rents have also
risen dramatically as a result of the housing shortages which plague
many areas of the state.



Mobile homes should be an important factor in moderating the effects

of the current housing market. Instead, through limited competition,
mobile homes have become increasingly more expensive. To illustrate just
how expensive mobile homes have become, | am attaching a summary, prepared

by AkPIRG, of Anchorage mobile home sales in the month of October 1975
as listed in the trade publication, Alaska Motor Report. The average
selling price was $35,000, with many sales over $45,000. (Sales are for
the trailer without land).

When space rentals are tied in with the purchase of new sales,
consumers cannot shop for used homes from private sellers, purchase the
homes from Seattle and pay the shipping, or negotiate a selling price
from the wide range of dealers. All the best features of the free
enterprise system have been compromised and the protection of a free
marketplace has been eliminated. There 1is no doubt that if tie-ins were
made illegal, the result would be substantial price savings to consumers
on mobile home purchases.

Not surprisingly, the large mobile home dealers and court operators
which have been prospering under the present system are mounting an
attack against the proposed legislation. The industry lobbyist, Mr. Ben
Marsh, has presented their position before the House Commerce Committee.
Anticipating a less than sympithetic response to allegations of anti—
competitive practices, Mr. Marsh has tried to present their case in its
best light.

This was in the form of an argument that restrictions on mobile
home tie-ins would eliminate the development of new mobile home courts.
The heart of this argument is the questionable assertion that it is
uneconomical to develop new mobile home courts, and that courts are
developed by dealers at an economic loss to provide a market for their
sales. According to Marsh, dealers are the only ones developing new
courts and if they are not allowed to tie in sales to their space rental,
they will abandon the court development business.

When this argument was first raised by the industry, my instinct
was to accept it at face value, and to think of ways we could compromise

on the tie-in question. The more analysis | gave the matter, however,
the more illogical it seemed. Demand for mobile home spaces was at the
root of the problem. The tie-in situation was a reponse to low vacancy

rates and high consumer demand for mobile home sales. People are going
crazy in Anchorage and other communities, trying to find spaces for
their mobile homes. It is, in fact, almost impossible to rent a mobile
home space without purchasing a new mobile home. Why then, couldn™@ a
new mobile home court operator simply charge a higher rent to pay for
the increased development costs? As long as it was cheaper to pay the
court rental and the mobile home mortgage than to buy a conventional
house or rent an apartment, people would continue to buy mobile homes
and rent the spaces.



Why was it necessary for Marsh and others to link the survival of
the mobile home court industry to the tie-in practice? In my opinion, it
v/as simply the only justification which could be used to defend a practice
which flies in the face of fair trade and healthy competition.

Mr. Marsh provided the House Commerce Committee with figures which
gave $11,800 as the per space development cost of new mobile home courts
in Anchorage. Marsh told the Committee that a monthly rent of $147.50
would be necessary to give the court owner a 15% return on her investment.
Mr. Marsh also quoted $105 as a current average monthly rental in Anchorage
courts.

To arrive at his figure of $11,800 as the per space cost of new
mobile home court development, Marsh used $8,000 as the per space develop—
ment cost, and $24,000 per acre as the cost of raw, unsubdivided marginal
land zoned R-2. Under cross examination from Rep. Tim Wallis of the House
Commerce Committee, Marsh admited that some of his figures were inflated.
The clearest discrepancy was in his estimated cost of land. Planning
officials of the Anchorage Municipality place the cost of raw, unsubdivided
R-2 land at around $9,000 per acre. Using $10,000 as the per acre cost
of land, and accepting the rest of his figures for court density, develop—
ment costs and reasonable profit, a new court would require $120 a month
in rent. A $27.50 a month difference. There are many indications that
the estimated $8,000 development costs are overstated as well. If $6,000
was used as the per space development cost, the court would be economical

with a $95 monthly rent.

Although many of the older mobile home courts in Anchorage are
renting for around $105 a month, most of the newer developments are get—
ting more. For example, a partially developed Anchorage court, Montegue
Manor, 1is currently charging $110 in monthly rents. The court manager
told AkPIRG that rents would be raised to $140 to $130 a month as soon
as the court v/as completed and the final amenities provided.

It should be noted that Montegue Manor (developed in two parts),
is the most recent new court development in Anchorage, and that it is
being developed by an operator who is not a vendor. Montegue is the
court used by Marsh for the 6.2 spaces per acre density example. Montegue
is not the only court v/hich is being developed in Anchorage by independent
court operators. The same 1is true in Fairbanks, where courts operated by
non-venaors are currently under development.

ITf mobile home vendors really feel that it is necessary to subsidize
the court rental business in order to stimulate sales, they could just give
the mobile home purchaser a cash sum equal to the commissions they are paying
the court operators to reserve spaces. The customer could then give the sub-—
sidy to the court operator of her choice. This is, after all, what the
vendors are saying they do. Taking your money through higher prices for the
homes, and subsidizing the oourt rental business. To better understand why
the vendors are so anxious to retain the ex sting system, one must analyze
the benefits that accrue to those who are able to maintain a cartel.



A good illustration is the summary of October 1975 mobile home sales
obtained from the Alaska Motor Report, Sales which were made ir. Anchorage
included 59 transactions. Of those 59, the average selling price for a
mobile home was $35,000, The largest dealer in that report, Anchorage
Trailer Sales, was listed as the vendor for 23 of the 59 sales. Of those
28 sales, 18 were for more than $40,000. In comparison, Globe Western,
one of the smaller vendors, made three sales at an averaae selling Drice
of .$15,805.

The tie-in between spaces and sales has given the large vendors the
opportunity to toally control the market. Not only are prices grossly
inflated, but the dealers have been able to control the type of mobile
home which is sold. Consumers may prefer the cheaper lower-priced trailers,
which have fewer amenities; but the sales companies, v/hich control the
availability of court spaces, can make bigger profits on the sale of
double wides, and luxury trailers, loaded with the extras that bring the
biggest mark ups. This domination of the market by the highest priced
units is among the most abus.ve features of the tie-in practice, and
perhaps the biggest incentive to the vendors to retain it.

As a final note, the Committee should take into consideration other
factors which have an effect on the supply of spaces. Planning restric—
tions and community pressures often discourage the development of mobile
home courts. It is no secret that a mobile home park is not the most
welcome addition to a residential neighbhorhood. In Anchorage, mobile
home courts may only be built by special zoning exemption. Bias against
mobile home courts, regardless of their merits, have an important effect
on the supply side of the marketplace.

Administration officials from the Department of Commerce and the
Department of Law should be able to provide further information on these
points. | strongly urge passage of HB 684 and any other measure designed
itb deal with the tie-in situation.

Many other problems associated with mobile home court rentals are
addressed in HB 829. Probably the most important and most controversial
feature of the proposed legislation is the section which limits the court
owner"s right to evict residents of the court. Sec. 34.03.225 sets out
four standards for evictions from courts. Currently, it is the practice
of almost every mobile home court in Alaska to rent on a month-to-month
basis. Mobile homes are treated like other tenants in the State®s Land-
lord-Tenant law. A resident in a court may be evicted, without cause, on
30 days" notice.

It is not untypical for a mobile home owner to have 20 to 30 thousand
dollars tied up in the home they are living in. The cost of moving a
mobile home, 1if you can find a place to move to, runs from $1,000 to $2,000
on the average; or, approximately one to two years®" rent in the average
court. There 1is, obviously, very little security for the mobile home owner
under the current situation. If I v/as living in a court, 1 would think



twice about hassling my court manager about deferred maintenance or any
other problem if | thought I could risk an eviction. |If | was evicted
and wouldn®t find a place to move the trailer to, 1 would be out a good
deal of money. These aren®t hypothetical situations, but every-day
problems for the dwellers in mobile home courts.

HB 829 recognizes the unique situation of mobile home dwellers. The
proposed legislation is a recognition that it is a bit more complex than
throwing your clothes in a suitcase and into the back of a VW if you get
evicted from a mobile home court.

By giving a home owner rights against no-cause eviction, another
important problem is addressed. The main problem in the financing of
mobile homes is the short amortization period of the loans. If mobile
home owners have better security for their investment, banks would have
better security for their loans. This added security could result in
longer loan terms and lower monthly payments.

The other features of HB 329 are important, fair, and largely un—

opposed. Passage of both HB 829 and HB 684 would go a long way to correct
long-standing problems in the mobile home industry.

ATTACHMENTS

Article in Anchorage Daily News
Pam Milsap - "Dealers Gobble Trailer Lots"

Anchorage Area Mobile Home Sales
Alaska Motor Report, October 1975

July 8, 1975 Letter to Attorney General

Letter by J. Harold Michal, 11-10-75
Complaint Against Tie-In

California Court Decision
Sherman vs. Mertz Enterprises - 1974 Commerce Clearing House

Mr. Ben Marsh®s Testimony Before
House Commerce Committee



®Dealers grab empty mobile home lots

(Continued from Page 1)

i if we would buy a new trailer. When |
said we couidn’t afford one, they
weren't interested.”

A Lee,Stillman, a hotel employe who
has lived in Anchorage 10years, rented
a house in August but received notice
last week that the owner wanted to
move back in. "We can't afford to pay

« the $600 a month or more they want for
a house now, and we noticed all the

] empty trailer spaces around town so we
bought a trailer a friend had for sale,"
she said. “It never entered our heads
we wouldn’t be able to find a place to
putit."

~ AFTER HEARING TIME and time

again that" the space? .were available
only for new trailers, she finally asked
one manager for a list of the dealers
Itolding spaces in the court. “We called
one of them and he offered to take our
used trailer, which w®”ught a month
ago. as a trade-in on a fiCw. ne." The
dealer valued the trailer at $900 less
than the bank appraiser did last month,
out Stillman decided to accept the offer
inorder to get a trailer space.

"The dealer called back the next day
and said the appraisal had been way out
of line; that they would not be able to
take our trailer as a down payment."”
said Stillman. "However, they offer'd
to find a space for it and sell it for me

without charging a commission. All
had to do was borrow $3,100 as a down
payment on a new trailer. 1don’t make e
enough to make two trailer payments a

Fortunately for Stillman, a
sympathetic salesman (or the dealer
called back a couple of days later and
said he had located a space in a small
courtin Spenard. ¢ \

STUART JENSEN, a bachelor,
wasn’t so lucky. On April 1he was given
30days’ notice to move out of the trailer
space he has rented since January 1974,
After a fruitless search for spaces
elsewhere in town he arranged to sell
his trailer in place. No deal, said the

court management. The space had
already been rented to a dealer, as had
other vacant spaces in the court,-

. Jensen said he was told.
month." ™ ;o -c*.

Stan Howitt." assistant attorney
general for consumer protection in
Anchorage, acknowledged Tuesday he f
is getting complaints about the trailer
space shortage from individuals.



ALASKA PUBLIC INTEREST RESEARCH GROUP

P. 0. BOX 1003
ANCHORAGE, ALASKA 00310

PHONE 274.6763

July 8, 1975

Mr. Avrum Gross %
Attorney General

Office of the Governor

Pouch A

Juneau, Alaska 99811

Dear Av:

As discussed earlier, | am forwarding an outline of abuses in the marketing of
mobile homes which we believe are .in violation of the recently enacted State
Anti-trust Act.

Earlier this month, one of our staff persons contacted 26 out of the 29 mobile
home courts listed in the Anchorage Telephone yellow pages. She explained to
the court owners or managers that she v/as considering tho purchase of a used
mobile home from a private party, and wanted to reserve a -space in their courts.
She was turned down in each of the 26 courts.

Approximately half of the courts surveyed refused to place her on a waiting list.
When she entered into discussions with court managers, she was told she would have
better luck if she purchased a new mobile home from one of the larger dealers. On
several occasions, the court manager gave her the name of court dealers that had
reserved space% in their courts.

Confidential conversations v/ith three court owners/managers indicate that the
dealers have entered into agreements with the courts to rent all empty spaces
(including new or newly vacated spaces) at the going rental rate with the under—
standing that when the dealer sells a home and places it in the court, the court
owner receives a cash kickback on the sale. One court owner receives $600 per
trailer, and we have reason to believe that some court owners are getting more.
It is our understanding that the cost of both tho month rent on empty spaces and
the kickback on the sale are passed on to the consumer as additional costs 1in
each transaction.

Only a handful of mobile home dealers have tied up large amounts of space, and

some dealers are completely frozen out of the market. Private individuals trving
to sell a mobile home, due to eviction*", leaving the state, purchasing ne"™ homes,
or other reasons, are forced to sell to mobile home dealers who have spaces tied



up, usually for a fraction of the home"s value. Consumers are forced to purchc-.a
homes from a few large dealers, with practically no competition from private
parties or independent or small dealers.

We have become aware of trailer courts evicting mobile home owners for frivolous
reasons; changes 1in ownership, changes in court rules, or enforcement of rules

that had been ignored for years. We suspect that some of these evictions are motivated
by the desire to make profits from the placement of new trailers in empty spaces.
Mobile home owners we Have contacted panic when they attempt to relocate mobile homes,
or market them to private individuals. One trailer court owner received one hundred
calls in ore day for a single space he had advertised in the evening paper.

In conclusion, we believe that the problem has adverse effects on mobile home con—
sumers, climates independent and small dealers from "the mobile home market, and
creates severe hardships on mobile home owners, faced with evictions or attempting
to sell their trailers. We have reason to believe that this problem exists for
other parts of the State, particularly in Fairbanks. We feel that mobile home
dealers or court owners should not tie the purchase of mobile homes to the rental

of a lot. We recommend an anti-trust action that would bar dealers and court owners
from engaging in the current practices. As a final note, we urge your office to act
immediately on this matter. It is clear that "immediate and irreparable harm" is
indeed taking place. If your office decides on pursuing the anti-trust litigation,
we strongly urge an immediate, intensive investigation hv your staff, so that a
preliminary injunction against the dealers and court owners can be granted this
summer .

Thank you.

Sincerely,

James Love

pm
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PURCHASER

Richard Swartz
9001* Hartson Dr.
Anchorage 99507

Ralph Eslinger
1200 W. Dimend Blvd
Anchorage 99502

Terry Hamilton
150l E. Bluff
Anchorage 9950k

Johnnie Hammer
365 Dowling Rd #11
Anchorage 99503

Timothy Brown

1200 W. Dimond Blvd #539

Anchorage 99502
Bonnie Schwenke
1*108 Reka
Anchorage 99501*

Sylvester Dimonde
SRA Rt 11*6-p
Anchorage 99562

David Meye
7800 DeBarr #75
Anchorage 99501*

John Hu tier
1105 W 33rd Ave
Anchorage 99503

Gordon White
7220 E. 32nd
Anchorage 99501*

David Schnell
7628 Arctic Blvd
Anchorage 99503

Percy Plummer
3835 Randolph St
Anchorage 99501*

Fred Bluaer, Jr.
Box 1856

Anchorage 99510

This list obtained from Alaska Motor Report, Motor Statistical Div. for Oct.

OCTOBER 1/75

ANCHORAGE AREA MOBILE BOMS SALES

MAKE

Schulb

Kit

Kit

Vandyke

Schult

Hacienda

Kentwood

Schult

Schult

Schult

Vandyke

Vandyke

Schult

ANCHORAGE TRAILER SALES, 3715 Mountain View Dr.

FINANCER

ASB

ASB

ASB

ASB

ASB

ASB

ASB

ASB

ASB

ASB

AUSAFCU

ASB

ASB

0]

DEL

PRICE

1*8,1*78.80

82,383.36

1*3,1+88.1*8

36,082.53

38,671*.80

38,250.00

33,993*1*8

51*%,022.00

1*3,967.60

1*2,896.00

29,921*. 96

36.,896.60

1*3,373.60

BALANCE

1*3,078.80

63,876.36

39,510.1*8

32,582.52

35,771*. 80

31*,350.00

30,618.1*8

+8,150.00

38,967.60

39,916.00

27,921**96

33,231*-60

38,091%.60

SER. NUMBER

1361*1*7

SIFTR

xI1*735

1251*9

1361*83

12589

kw31*06

1361*57

13658

136609

12731

12979

136326

1975



ANCHORAGS ARSI
OCTOBER 1975 MOBILE HOME SAXES (CONTINUED)

ANCHORAGE TRAILER SALES “continued

15

16

17

18

19

20

21

22

23

2

25

26

PURCHASER

John Damazio
21*03 Eureka #10
Anchorage 99501

Earl Cuzzort
3701 Eureka Sp. 80A
Anchorage 99503

Greg/Jayne LaFramboise

151*5 S. Hoyt #58
Anchorage, AK 99501*

Allan Patterson
7800 DeBarr #126
Anchorage 99501*

Douglas Daniels
533A Dyea
Ft. Richardson 99505

Dick 3 Trucking Inc.
129 Industrial Way
Anchorage 99501

Eugine Weldon
3007 Arctic #1*
Anchorage 99503

Donald MacDonald
3706 Wilson Ct
Anchorage 99509

Nancy Kelley
7800 DeBarr #330
Anchorage 99501*

Youel Smith
5180 Taku Dr #6
Anchorage 995CI*

Kent Ramsay
5901 E 6th Sp 170
Anchorage 99501*

Stephen V/ilcox
731 B St. #1*01
Andaorage 99501

Harvey Weldon e
11*00 Muldoon Rd #265
Anchorage 99501*

MAKE

Kit

Schult

Kit

Schult

Schult

Kit

Schult

Kentwood

Kit

Schult

Kit

Kentwood

Schult

FINANCES

ASB

ASB

ASB

ASB

ASB

ANB

ASB

ASB

ASB

ASB

ASB

ASB

ASB

DEL PRICE

1*6,01*1.BO

1*8,1*61*.02

39,291*.CO

1*3,710.61

1*1*,081.1*0

31,118.00

1*3,373.00

35,289.81*

1*1,358.80

1+,720.00

1*2,583.1*0

31*,731.00

£5,116.01

BALANCE

1*0,1*77.30

1*1,990.30

33>291*. 00

37,218.20

39,911.1%0

21*,180.00

38,073-00

31 ,011*. 81*

31*,258.8()

1*1,820.00

37,1*03.1*0

28,731.00

¥0,932.01

SER. NO.

SI*7i"8

1361*55

STl

136610

136608

SI*596

1361*90

KW3L08

SP71*2

136576

SU738

kw3520

136605



ANCHCRAGE AREA
OCTOBER 1975 MOBILE HOME SALES (CONTINUED)

ANCHORAGE TRAILER 5AIES continued

PURCHASER MAKE FINANCER
27 Lance Whaley Kit ASB
fn. 33 Bldg. 10-520
EAFB 99506
28  Scott Stringfellow Schult ASB
Box 1-2806

Anchorage 99510

®

DEL, PRICE

144,911.20

42,058.07

BALANCE

39,621.20

37,361.28

S5R, NO

S1756

136338



OCTOBER 1975
ANCHORAGE AREA MOBIIE HOME SAIES

PENNEY MOBILE HOffiS, 801 Airport Heights Dr.
PURCHASER MAKE FINANCER DEL. PRICE BALANCE SER. NO.

Alan Williamson Lamplight AUSAFCU 30,237-56 25,732.56 15810
801 Airport Heights Sp 281
Anchorage 9950il

Lionel Hart”og Lamplight ARRFCU 35,691.60 32,373.60 15325
801 Airport Heights
Anchorage 995QU

Emma Brown Brookwood ADSAFCU 51,917.01; 1;3,013.01; 2UigeslU96

Box 293
Anchorage 99510

Ed Neumann Gilbraltar ASEFCU 3U,83U.96 31,CU8.80 9-1635
801 Airport Hgts Dr J3p 318
Anchorage 9950k

5 Tilman Grigs; / Gilbraltar NBA 33,029.60 26,325.60 9-1876
Lazy Mt Trl Sp U2
Eagle River 99577

John Bingham Lamplight NBA 37,730.US 33,009.U8 158U3
801 Airport Hgts Sp 313
Anchorage 99501;

Michael Gordon Lamplight ACFCU 30,972.00 25,116.00 15895

15U5 S Hoyt
Anchorage



BUDDY*S MOBILE HOME CORRAL. 2ft23 E.

PURCHASER

Calvin Blackmon
Gen Del

Eagle River 99577

GLOBE WESTERN, 322 Concrete

PURCHASER

Larry Foster
Box 611 Chatanika Loop

Eagle River 99577

Leslie Horn
2110 Stanford Dr.

Anchorage 99501

Fred Ash
1151 Laland PI
Anchorage 995Cft

OCTOBER 1975

ANCHGRAGE AREA MOBILE HOME SALES

5th Ave.

MAKS FINANCER
ft seasons USARAL
MAKE FINANCER
Jamboree AUSAFCU
Jamboree AUSAFCU
Jamboree AUSAFCU

DEL. PRICE

31,976.80

DEL. PRICE

16,1105.20

16,156.80

Ift,85L.00

BALANCE

27.976.80

BALANCE

16, 1t05.20

13,117.00

10, 37ft.00

SER. NO.

SER. NO.

G211ft

A215ft

G2112



ANCHORAHZ AREA MOBILE HOME SAIES

OCTOBER 1975

BUCKHORN HOMES, IRC., 1*217 Mountain View D: .

PURCHASER
Micha9l Simile
21-UU A Citrus
EAFB 99506

Edwin Alexander

MAKE

Flamingo

Ponderosa

1307 Hollywood Bldg 14* #2213

Anchorage 99501

3 Kenneth Lowe
106 E. 11th, Apt. F
Anchorage 99501

g Robt Hawk
705 Muldoon Rd Sp 122
Anchorage 99501*

5 Larry Bass
PSC #2 Box 1*518
EAFB 99506

6 Dennis Taylor

1737 Norene St
Anchorage 99501*

7 Doyle Stognar
Box 758
Eagle River 99577

Flamingo

Flamingo

Brookdale

Ponderosa

T Seasons

FINANCER

AUSAFCU

AUSAFCU

AUSAFCU

NBA

AUSAFCU

AUSAFCU

NBA

DEL. ERICE

28,937-18

29,053-81*

28,672.76

25,552-56

33,887.12

33,207-88

20,598.1*8

BALANCE

16,900.00

25,053-81*

23,972.76

20,902.56

28,680.12

26,507-88

16,593.1*8

SER. NO.

s 7126

S651*9

s71U*

S 72U

S6525

S61*51

1982



. QOTOBER, 1975,

ANCHORAGE AREA MOBILE HOME SALES

MELODY SALES, INC., 3115 Mountain View Dr.

PURCHASER MAKE FINANCER DEL. PRICE BAMNCE

1 Charles Quier Frontier PBSCT 38,915-1*0 33,320.1*%0
I11* Tonga
Anchorage 99507

2 Bobby Rasar Portroyal PB&T 38,21*9-60 32,01*%9.60
1200 W. Dimond Blvd #11*1*8
Anchorage 99502

3 LeAnn Kucera Safeway ASEFCU 28,91*1.00 11*,826.00
SRA Box 332 S
Anchorage 99507

Floyd Brooks Portroyal PB&T 38,1*18.00 32,1*18.00
5607 Fiji
Anchorage 99507

5 Delores Thrope Shelby UCAFCU 36,220.80 32,710.80
1150 Tonga

Anchorage 99507



OCTOBER 1975

ANCHORAGE AREA HO3I11E HOME SAISS

KATHY O ESTATES, 3602 Arctic Blvd.

PURCHASER

1 Charles Meddings
909 Chugach #30
Anchorage 99503

2 Norman Seewald
Box 8355
Anchorage 99501*

3 James Summers
Box 181*1*

Anchorage 99510

MCBRIDE TRAVEL HOMES
1 Walter Compton

1*502 Lake Otis Pky
Anchorage 99507

A-1 MOBILE HOMES, INC.

MAKE

Vantage

LaGrande

Ridge

Coachman

, 2525 Spenard Rd.

FINANCER

None

AUSAFCU

AUSAFCU

IBEW

DEL. PRICE

13 700.00

23,1*50-00

20,500.00

25,151*.56

BALANCE

23,1*50.00

20,500.00

18,977-28

SER. NO.

61*57

5662

LoS1151*

1131091*028



OCTOBER 1975

ANCHORAGE AREA MOBILE HOME SALES
CAREY HOMES, INC. 3317 Mountain View Dr.

PURCHASER "MAKE FINANCER DEL. PRICE  BALANCE
1 Robt Ramey HarlIstte FNB 23,636.00  23.636.00
Box HBU-1

Eagla River 99577

2 Michael Pierson Kit FNBA 2k,713.00 2i|,718.00
2221 Muldoon Rd #502
Anchorage 9950U

3 Lamar Steen Fleetwood PBScT 23,U00.00 23,U00.00
Box 26UB
Anchorage 99507

U Ronald YopDe New Moon AUSAFCU 27,265.00 27.265.00

«2221 Muldoon Rd #561
Anchorage 9950#

m3
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Court Decisions

m H-?* 98,328 *=*7 VvV,
>& & &, Sltennanv. Alerts Enterprises 1JS  12-23.74
Moo - . Kt.*:,»
[if75,403] Robert Sherman, et ah v. Mertz Enterprises, et al. ‘nm
Octo%%lrjffér]l@?E()urt of Appeal,.Se:ond District, Division. One. Civil No. 43043. Filed .
J. ' ' '
Cartwright Act

Tying Arrangements—State Law—Mobile Home Park Spnce—Set-up Fees.—Charges 7£r7 }

that the owner of a mobile home park and mobile home sellers unlawfully agreed to
exclude other sellers by granting the defendant sellers the exclusive right to sell homesVjrjc.
at the park and by charging other sellers a $2,500 set-up fee for placing one of theirr-ft+*
homes in the park, while charging their own customers only $250t should not have been-.re—
summarily dismissed. Triable issues were raised, which, if resolved in plaintiffs’ favor,

ggglgﬁ@t@l@@@g an unlawful tying arrangement or a combination_in restraint of trade, ."i&i

For plaintiffs and appellants: Ante- “umhart. For defendants and respondents:-"*;-

\Y Ruffo, Ferrari & McNeil and Thomas P. ,, onnell for Mcrtz Enterprises; Frank Heller
\ @qujnﬁi%%rﬁjilesHW]%is”.er' for Moore’s Mobile Home M art, Les Spurlock and Sunrise-rAvf.'
-V* K Opinion Vi
The Case retail dealers of mobile homes. Tlie pur- —«>
pose of the agreement was to provide a -«

Hansow, J.: Plaintiff Robert _Sherman, location at which Sunrise, Moore’s and.7£
doing business as Howard's Trailer Sales S.W. Mobile could conduct their sales ac- " 7"
and Bob’s Trailer Sales, along with one tivities and provide lot accommotlations

) Do_u%_ Jobson (hereinafter referred to as for their customers.

“eoT fljV plaintiffs) SOUght an ininn,-.!1— —1 .

In accordance with the agreement, Merfr 777.

aternrises tl.— -oi.ned plaintiffs and

business as Sarw- Rafael Mobile Home dealers that the San
Jlu.ue Estates park was

Estates, Moore's Mobile Home Mart (here leased full as of January 25, 197..

~ inafter sometimes referred to as ilefend-

" " . ants), and other mobile hom. sa.e companies, On or about January 25, 1973, Moore's,
or J-itCi H H H

= Plaintiffs filed thei laint in_ th by letter, advised other various mobile ¢
- aintitis - le neir complaint i € home dealers that although they had com-
v.-&\ Los Angeles superior court on February nhjatey rented San Rafael Mobile Home
2&‘ 1973, and dthe all_ppl_lcatlo_n ?for <_)rder to Estates, they would be willing to provide
show czuse_an pdre |m|ndary_|réjunct|on cFa]nge spaces for customers of other mobile home -V
Q8,dor hearing and was denied on March 6, geajers for a set-ttp fee of approximately

§2.500 if plaintiffs and others desired to

1lace a mobile home on defendant’s park.

> |

V On March 22, 1973, ucft"*Ji:iU Rlecl a de-

tnurrer to the complaint with supporting . .
-C.points and authorities, along with a motion Tin* mobile home dealer defendants state
ALt str’ze or>n alternative, a motion for Nl tb- ;e t-up fee was necessary because
\ .summary judgment. After consolidating all, they had recelv_ed more than -Wcomplam'ts,

" \"Zix-i ¢ dckndints’ .motions, the court below, ¢ ﬂué Obf 195 mk;)bl_le r(;omeshln the park, .vhirh
'V~ foii April 6, 1973, granted their motions for ad been submitted to the Contractors Li-
summary judgment and sustained the <lc- cense _Board, _and that in the future to in-
murrers without leave to amend, sure high service standards, a set-up rharrr;

o ) ] ) ) would be made to service atul guarantee-
riaiiuifrs gppeal firm tlic grunting of flic  a coach for oim year. .

" pexnutftorj for nummary juflgmtnt ami the
Contentions

demurrers.
' “V' The Fads Plaintiffs contend that defendants havr
esfed  Defendant and respondent Mertz Enter- ~ Conspired to restrain trade and commerce
7. T\ prises is the owner and developer of a  With the malicious and oppressive intent to
mobile liome .k. On orabout January deprive, plaintiffs and prospective mobile
«i '"if..15, 1973, it entered into a written agrci:- home purchasers of the right to free and
Se.AiV.nivnt with co-defendants Moore's Mobile g_nlreshtrlcted clom%etl'_uon for the general mo-

- ile home sales business.

Home Mart (Moore's), Sunrise County Mo-

'77J bile Homes(Sunrise) and S. \V. Mobile Plaintiffs’ first legal contention is th.atthe
3- « Home Sales (S.W. Mobile), who arc all contracts and arrangements entered hdn
between the defendants have been declared

Vr';:U 75,403

© 1974, Commerce Clearing House, Inc-

trr-

156 12-23-7+

Sr

unlawful per se. This contentioi]

on plaintiffs’ interpretation of .
wright Act (Bus. & Prof. Codl
ct seq., which is patterned on th

Anti-Trust Act). f

Plaintiffs’ second legal content’l

the motions for summary judgm-i
have beer, denied on plaintiffs’ ger-
tions tnat d fendants consptretl t
the purpose of restraining competitl
the absence of a finding that the |
constituted a "perse illegal tyingart

Discussion
A summarization of the rules

summary judgment procedure f

Proa, 8§437c) was set out in t

Convin v. Los Angeles Nezvtpn®

Bureau, Inc. [1971 Trade Cases
Cal. 3d 842 194 Cal. Rptr. 735.

953), where the court stated

'‘The matter to
mined by the triat court in consi

* a motion 13 whether the defend,

plaintiff) has presented any f.
give rise to a triable issue. Tlu:
not pass upon the issue itself, j
judgment is proper only if the g
support of the moving party
sufficient to sustain a judgment
and his opponent does not b
show such facts as may be dcet
judge hearing the motion suffici
sent a triable issue. The aim {
ccdure is to discover, through tl
affidavits, whether the parties 1
tlence requiring the weighing
of a trial. In examining the St
affidavits filed in connection wi
tion, the affidavits of the movii
strictly construed and those of )
liberally construed, atul doubt

e propriety of gnuting the me

be resolved in favor of the par
the motion, Such summary 1
edrastic and should be used wit!
that it di-es not become a an
tin- r,;n n trial method of deters
{Stationers Corp. v. D:tn & i<r

1The summary Judgment In thh
i*Hoi* tu the effectlvo

filimmiry .Tudgnient Act—January
review of the Judgment Is ronM«t
light or the i>rol974 su61maq' J1
(Stv D’ItmlIr-'O v. Jlount U/ il/fltw.v
It Cal, 3d t. 20, tn. 15 [112 Cat, |
P.2110].)

1S-clPin 16720 provides In part
a combination ot capital, skill nr
or morn persons for any of the <
Poses: [3J (n) To create or carry
lloas In trade or commerce

Trade Regulation. Reports



55 12-23-7+
i

i unlawful per se. This contention is based
i on plaintiffs' interpretation of the Cart-
lv.-right Act (Bus. & Prof. Code, § 16700
I et srg.. which is patterned on the Sherman
Anti-Trust Act).

Plaintiffs’ second legal contention is that
the motions for summary judgment siiould
have been denied on plaintiffs' general allega-
tions that defendants conspired together for
ti'e purpose of restraining competition, even in

{ the absence of a finding that the agreement

A Kok —-—..

I

constituted a "per sc illegal tying arrangement”

Discussion

A summarization of the rules governing
summary" judgment procedure (Cods Civ.
Proc., §437c) was set out in the r-cse of
Condn v. Los es Serrice
Bureay, InC. [1971 Trade cases V73,582), 4
Cal. 3d S42 [94 Cal. Rptr. 735. 484 P. Xl
953], where the court stated at pages
851-852: ‘The matter to be deter-
wind by the trial court in considering such
a motion is whether the defendant for the
plaintiffy ~ has presented any fac*s which
give rise to a triable issue. The court may
not pass upon the issue itself. Summary
judgment is proper only if the affidavits in
support of the moving party would be
sufficient to sustain a judgment in Ids favor
and his opponent doesnot by affidavit
show such facts as may be deemed by the
judge hearing the motion sufficient to pre-
sent a triable issue- The aim of the pro-
cedure is to discover, through the media of
affidavits, whether the parties possess-evi-
dence requiring the weighing procedures
of a tcial. In examining the sufficiency of
affidavits filed in connection with the mo-
tion, the affidavits of the moving party are
strictly construed and those of his opponent
liberally construed, and doubt:; as to.the
proprirty of granting the motion should
be re's ¢eui in favor of tun party .m.ounsi.i/
tin* motion. Such summary procedure =
drastic an | should lie used iv'th caution so
eIn* it el «> not luv'omo a Mibditnto fur
the open trial method of d'dennming fir."i.*
LV % om e % p* H*in (- Frod:tmet. toe

‘The >ii-i.j.> Inlem~ri- l.i «-ijr* e« i* on-
t*r*“t prl'-r to *h" Wrfcctiv** titm* of ihv I*»
tumin'’'iy Act— .P>au.io I. It*Vv, T*i>
review of lie- Judgment !a ounslil-reil or.ly Pi
O St ek Bl e B
tl Cat "I i. to. rn. is (112 OP f.pie. Ttfi. S~U
P. 21 M].|
*S-rt'.cin 1Cr20 provides Il part: "A trust Is
n romPlnutieu of cuylind, skill or nets liy two
nr ic.ir.* <e<e<m* (or any id Ch« following pur-
|itires: c;j (u) To cn lie or '-.irry out r'eitrlir-
lloji.i In trade W conmtarrv* (c) To

Trade Regulation Reports

Cited 1974-2 Trade Cases
Sherman -j. Alerts Enterprises

93,329

(1965) 62 Cal. 2d 412, 417 [42 Cal. Rptr.
449, 393 P. 2d 785J; see foslin v. Marin
Alim. Water Dist. (1967) e7 Cal. 2d 132,
146-148 (60 Cal. Rptr. 377, 429 P. 2
8S91.)” (See also D'Arr.ico v. Board of
Medical Examiners, 11 Oil. 3d 1, 20 [112
Cal. Rptr. 786. 520 P. 2d 10].)

Summary' judgment, by its nature, shcull
be sparingly granted in cases .slinging anti-
trust activities by defendant The plaintiff
in such a case finds liiinself outside a door
of information that can be opened only by
obtaining the key from the ‘defendants.
Unles3 plaintiff is allowed to probe into the
secrecy of defendants, he would forever be
foreclosed from finding facts to support
his contention. "Trial by affidavit 13 no
substitute for trial by jury which so long
has been the hallmark of ’even handed
justice.™ {Corxvin v. Los Angeles News-
paper Service Burcias, Inc., supra, 4 Cal. 3d
at p. S52, citing Poller v. Columbia Broad-
casting (1962) [1962 Traps Cases 170,228]
363 tj. S. 464. 473 [7 L. Ed. 2d -153, 464, 82
S. Ct. 4861 as quoted with approval in
Partner Enterprises v. U. S. Steel ('969)
[1969 Trade Cases ff72,7571 394 1J. Li. 495.
5rn (22 L. Ed. 21 495, 503. 89 S. Ct. 1252].)

“. . . On the other hind this rule of
caution should not be allowed to *< the
summary judgment procedure or its ef-
fectiveness in cases wherein the party
against whom the procedure is directed
seeks to screen the lack of triable factual
issues behind adept pleading. ‘The question
therefore is not whether defendant states a
good defense in his answer but whether
he can show that the answer is not an
attempt "to use io-rnal pleading as mean3
to delay flis recovery of just demands."
(Fidelity & Deposit Co. v. United Slates, 137
U, S. 315 320 ....) ’ (Co\<te v. KrrmpAs
(1950) 3> Cal. 2d 257, 262 [223 P. 2d
24-1.)" tO'.bnico v. llorrl of Mre'cnt Ex-
ei 1 fi,i-S-to tL CO. 3T e 1 >%)

I'laii.t'ff.. brought their coti'p'dtw c.-ii ist
deundants i<r restraint Ol trade* un.i.-r
I"u-Il.*sh  and [I'jfwi-svinna C*»*e eirutimui
LviHD 1z (HU* »'er ¢ it Act).

i*.*-* n i, ole* e 3
i. .aret s i ' me<m-, . .
U; IV* ‘viwrehy I*- urt'.') to tun , ..o *on
Mnill lio la any inc-r.cr i-11-% (r L iiVELA*LY,
(m) 'Co uvilto or int r Into or ivonl*
or iarry (nil any contract*. nnli.piU'e.i or
a :riin>"i".s ot any Jtla.l or il.w lpiloe, liy ivhluh
titoy r » -tl or any or w»j* coirlilniltnn ot n*vy
of ih> following: CI (m) A la i»*L
,on'il"™** nr illreedy or linllructty inilt** *iiy In-
terests that they ntty hi** cveiivt.'U wlili tho
==it* nr tmrap.u ration of u-iy sin h article or

Il V.-5/-C33
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Court Decisions . iSS 11.33.74

Sherman v. Alerts Enterprises

"Sections 16720 and 16726 of the Cart-
wright Act were patterned after the Slier-
tnan Act (15 U. S. C. 8§81 et seq.) and
decisions under the latter act are applicable
to the former. (Chicago Title Ins. Co. v.
Great Western Financicl Corp. [1968 Trade
Casks 1[72,557| (t968) 69 Cal. 2d 305. 315
[70 Cal. Rptr. 349, 444 P. 2d 431J).) Both
acts cod fy the general common lav; pro-
hibition against restraints of traite. Section
16727 goes beyond the common law to
interdict certain practices which have a
tendency to lessen competition or promote
monopolization. This section, enacted in
1961 (Stats. 1961, ch. ,733), is based on sec-
tion 3 of the Clayton Act (15 U. S. C. 5 14).
llence, federal decisions interpreting sec-
tion 3 are applicable to section 16727. (69
Cat 2d 305, 313.)

"Although the Sherman Act and the
Cartwright Act by their express terms for-
bid all restraints on trade, each has b.«n
interpreted to permit by implication those
restraints found to be reasonable. LSfr-uf-
crd Git Co. s. United States (1911) 221 I/. S.
I QO [55 L..Ed, 619, W5, JI S. Ct. 592|;
People v. Building Afuintene.nec etc. Asm
(1953) [195.1 Trade Cases P67.454) 41 Cal.
2d 719, 727 [264 P. 2d 311) ‘'However,
there are certain agreements or practices
which because of their pernicious effect on
competition and lack of any redeeming
virtue are conclusively presumed to lie
unreasonable and therefore illegal without
chimrate inquiry as to the precise harm
they have caused or the business exe.us.- for
their use. . . Among the practices wtiich
the courts have heretofore deemed to be
unlawful in and of themselves are price
fixing (rititiou|; division of market; [cira-
sion|; group bowntta frit.V.i.'>n|; an | 1 «m;
i'i--di-rrvni*. Edinl- >n|.© ¢7 Tleo/m: V-

Cad s Y Ess Y O |
514. MJ, 73 S. C'[ 51|| )"’ tC.otrn m ><r
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t-nllcy nni! ' n1it.”
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eoii'inoillll-s (or «<ee wii'aln Mi" d-nle, or in '\>
a prliv etiarc-nl Hw-n-ror, ».r (“.Isneiet !-.-ii «*
p-ieif; up.".n. sie-n prlee. on Ihe -—-ii*.—iitl,,n.
nur—m-tU. or un>’i>ritm»lin:( 1Lt In- Poome in-
luiri hu r iri'i-o-if ahull evt use or i'— In IH"

nvir-‘hamlJi'-e, sonp!l-s. i-o;nnif.ill-
lies, or -ier.I'-es of u i'i(wp"Mf'>r or ewnp*it- us
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Plaintiffs' first claim is that the agree-
ment between Moore's, Sunrise, S. W. Mo-
bile and Mertz Enterprises constituted an
illegal restraint of trade. To prevail in this
contention, "it must appear from the record
not only that the agreements ‘create or carry
out restrictions- in trade' (5 16720, stibd.
(a)) but also that such restricfions are un-
reasonable.” (Curuin, supra. Cal. 3d at
p. 853.)

Plaintiffs base this contention on two
items, a li tter sent by Mertz Enterprises to
plaintiff:, telling them that as of January
22, 1973, tip- mobile home park would be
leased in filll." and the contract/agreement
between. Mertz Enterprises and the other
defendant.; for the leasing of part of the
mobile borne park.'

'In January 15, 1973, Mertz Enterprises
and the r.o-Wendants c-nter-d into an agree-
ment for the rental of und.il-: h.un.e spaces.
There is no mention rd wh.it the rent is
in terms of dollars and cents in tin- agree-
mr.ut, but simply a statement that Mi-rtz
ErMrrpri.es will rent specific spaces to the
codefendants for a period of one vy :ar;
that the ao-'tdcfendants would lie the only
parties albwvt-d to sell mobile homes in the
mobile how park; and that they would he
permitted to maintain a model ronipoi'nd
and sale; onicn 011 the park premi.ca. The
rent paid by the codcrcndaiitti to Mertz
Enterprises would he the percentage each
codefend.uit has of the entire area covered
by the agreement The rental paid by tin*
codci nlin's would I*: reduced by the. mumi tt
of rent.d paid to Merle Enterprises by the
occupants of (lie respective spaces, bn* "uly
to ,in o'f-.-t for rent actually paid iiy sur.h
ocenpant >
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that all potential occupants procured by the co-
defendants must have new double coaches
which must be approved by Mertz Enter-
prises and which must obey all park rules.
Furthermore, "[cjoncurrently with any rental
arrangement by Mertz with a potential resi-
dent of any of the spaces procured by Retailers
[codefendants]. Mertz will charge such resi-
dent the sum of Two Hundred Fifty Dollars
($250.00) payable concurrently on or prior
to occupancy. . The total lot improve-
ment charge shall be paid by Mertz to
Retailers [codefendants] within 10 days
after receipt of payment from resident In
the event that a loss results from any claim
made against Mertz as the result of the
payment of said lot improvement charge to
Mertz and thereafter to Retailers [co-
dcfendants], then each of the Retailers
[codefendants] herein agrees to reimburse
Mettz a pro rata share of said loss not to
exceed twenty-five percent (25%) of the
total monies received by said Retailers
[codcfcndants].”

Clause 4 of the agreement, entitled *Model
Complex and Sales Facility,” provides in
relevarl part that: "Retailers [codefend-
ants] may install signs and other adver-
tising and promotion as it may dmn
advisable after having first obtained the
written consent of Mertz. Mertz agrees
that such consent shall not be unreasonably
withheld. Retailers [codefendants] shall
have the right to use the name of San
Rafael Mobile Home Estates in its ad-
vertising and promotion, but Such adver-
tising and promotion shall not in any way
indicate any agency, joint venture, partner-
ship or other relationship brtwe'-n Retailers
[rodefendants] arid San Rafael Mobile Home
Estates. The mobile home park manager
of Mertz and their employees shall cnop-
i-rfcti with Retailers [crdefzndar-.ts| in con-
n-.C.io i with its sales utu! pro uotion tor the
mutual benefit of ull parties hereto in rent-
ing mobile home spaces as well as promot-
ing tile sale of mobile homer by Retailers
(eeodefendants). The cooperation by Kr-
v.d-r-> and M-rtz, r. w.-h as their rem.-crlva
n’ig.ioj «* dial | be reisouabl* an*l in tt-nir
best interests.”

The agreement between Mer*/ Enter-
prises atul its eodefendantv gives an exclu-
sive light of sale 'to the codeft-ndanls on
the leased/rented property; allows f»r re-
imbursement of payments; and provides for
aid. assistance and cooperation for the sale
f codcfcndants* mobile homes at the in-
ferred exclusion of other individuals' sale

Trade Regulation Reports

of mobile homes to be placed on this
property.
The above agreement between Mertz

Enterprises and its codefendants cannot be

considered in a vacuum, but must be
considered in light of all the p«ti -nts be-
tween the defendants and ho. HTie-

ments would eventually affect ii.j public
and competitors.

Plaintiffs allege in their complaint that
Moore's, Sunrise and-S. W. Mobile con-
spired together, along with Mertz Enter-
prises to divert and take away a substantial
portion of the business of plaintiffs. Plain-
tiffs support this contention by relying on
a letter sent by Moore’, Sunrise ami S. W.
Mobile to plaintiffs and other dealers on
January 25, 1973. The letter, addressed
"Dear Fellow Dealer,” informed plaintiffs
and others that if they wished "to place a
coach in San Rafael, we will deliver, set-up
and service—and this service will be guar-
anteed for one (1) fidl year—your coach for
a total co.rt of $2500. This will insure high
service standards.” An asterisk at the bot-
tom of the letter indicates a note stating:
"Since each dealer above is an individual
company and sets its own prices, the $2500
costs is approximate.”

The effect of the agreement and the
letter to the ultimate consumer is as fol-
lows: If the purchaser buys from Moore's,
Sunrise or S. W, Mobile, the purchaser
will pay $250.00 to Mertz Enterprises as a
set-up charge—which charge will be re-
turned to the codefendant who sold the
coach. If the purchaser buys a coach from
plaintiffs, the set-up fee will lie $2,500—a
cost that undoubtedly would be passed on
to the ultimate consumer who therefore has
to pay more to buy from plaintiffs if he
wishes his coach put on the Mertz Enter-
prises lot.

Section 16727 of the Business and Pro-
fessions Code is concerned with the effects
tii competition, and the type of arruigc-
mcut described above .could he cieftt-licd
p. >>ri-ju*ly impale cnmpet’tion between
p".it:%s it.u in privily with the nrr.-.".'-pen-ntx
between tin: defendants.

hi examining the agreements between
thn parties ami the statutes involved, the
effects on competition, not just the rom|>e»i*.
tors, mu* be considered, '‘i'lla substan-
tial'y probable rather than actual effects
art rdl that is required bj the Cartwright
Act as it has been interpreted by federal
cases. (Sec Ste-neLird Motor Products, Inc.
v. R 7. C. (2d Cir. 19W) 11050 Tradf.

q 7ivT 03
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casts F69,3381 263 I'. 2d 671. 676. recard-
intr interpretation of Rohinson-T’atin.an Price
Discrimination Act, 15 U. S. C. A. §13a.)

If the agreements between Mert/ Enter-
prises and die other defendants arc con-
strued to constitute a restraint upon trade,
“they violate the Cartwright Act unless
they arc shown to be reasonable. To de-
termine whether the restrictions are reason-
able, ‘the court must ordinarily consider
the farts peculiar to the business to which
the restraint is applied; its condition before
and after the restraint wn- imposed; the
nature of the restraint and its effect, actual
or probable. The history of the restraint,
the evil believed to exist, the reason for
adopting the particular remedy, the pur-
pose or end sought to be obtained, are all
relevant facts.” (Cliicaijo Board >f Trade v.
United Stales (IV1S) 216 U. S. 231, 25> [62
l,. Eit. 683, 637. 38 S. Ct. 2U|.) The court
should consider ‘the percentage of business
controlled, the strength ot’ the remaining com-
petition [and| whether the action springs from
business requirement; or purpose to morrpo-
lita. . . * (United Stales *. S'r-i
Co. (191ft) [19::M")|9 Thaur Casks f6 2 , |
331 U. S. 495. 327 ("3 1. Ed. 1wvi3, 1331,
68 S. Ct. IIf*/}; '(noted with approval in
Times-Pieayutie ;» United States (1'’5J) [1933
Tp.auf. Cashs f 67,1911 315 u. S. 50» 615
[07 L. Ed. 1177, F9), 73 S. Ct. 872|)
Whether a restraint of trade is reasonable
is a question of fact to be determined at
trial.  (Times-Pienyitne v. United Stales,
si'pra; Chicago Hoard of Trade I'nited
States, supra; Il'irn eke. If'urehntt.tr, Ir.c. v.
Winchester Inl‘rcro If'err. Co. (6th Cir.
1951) (1961 Tpaok Casus t[71,JI'-] 339 K
2d 277, 230; liniftrs Dottylns T'hneeo
Beard of Tre.de, Lire. (5th <fir. 1"’3;) [1959
TRALUr. Cases [; 6 »350] 2@>r. 21636, >13, -rrt.
den. (1959) 361 C. ft. 833 [1 Ed. 2d 75.
Oi. 'm 851} Iti'rvin V.4(], 1 (..J, Id at
ip. S é

Another contmti-in of plamrir!"; is ’h.d

the auri’emrnts, g.utsid -red jointly an-lI sev-
erally 'institute ft illegal tying i-iTfgvm'tnt.

t* sell one product Ini' only on tiie g'.n li
tiou lint the buyer also purrk.vv* a elilt'er-
cp.t (or tied) product, or at ir.i.j aureus
that lie will noi p:irch.isg tii.it pioi'n.et
from any other supplier. Whop* snnli eon-

n J*1,L0J

ditioiis am successfully exacted competition
on tiie merits with respect to the tied prod-
uct is inevitably curbed. Indeed “tying
agreements serve hardly any purpose beyond
the sup|>ression of competition." [Citation.J
They deny competitors free access to the
market for the tied product, not because
the party imposing the tying requirements
has a better product or a lower price but
because of bis power of leverage in an-
other market. .At the same time buyers
arc forced to forego their tree choice be-
tween competing products. For these rea-
sons “tying agreements fare harshly under
the laws forbidding restraints of trade."
[Citation.l' (Fits, omitted.) (U or.‘hern. Prc.
hi. Co. s. United States, supra, 356 U. S. I,
56 [2 L. Ed. 2d 515, 530|.) Tying ar-
rangements are illegal per se ’whenever a
party lias sufficient economic power with
respect to the tying product to appreciably*
restrain free competition in the market for
tiie tied product' fS'erihern fee. /?. Co. i;
United Stales, suynt, 356 fi. S. at p. 6 [2
. Ed. 2d at p. 5501, Fortner F.nterpriies
V. V. Steel, ,-upra. 39a U. S. -P5. 4Y). %8
[22 L. Ed. 2d 195. 502. 5051) and when ’a
total amouMl of binitcss substantial enough
in terms of dollar-volvme so as not to be
merely tV m.iniieis, is forerloe:d to co'tto'ti-
tors bv the tie. . , .” (Fortner F.n%erprises
v. V. S. Steel, .vtqvn. 3'>| U. S. at p. 501 [23
L. Ed. 2d at p. 501J.)" (Conoin, supra.
4 Cal. 3d at pp. 856-857.)

We conclude tiiat triable issues haw been
raised which, if resolved in plaintiffs' favor,
could establish the type of arrangement
condemned by the above referred to deci-
sions U'c do not hold > a matter of law
that tit*™* arrangements I'-twero defendants
amount t* an illegal tying aqrvcneot. It
rather tliat i' is an issue > I>' resolved at
trill.

" neili™;];, - 'wid iil.; "Y:'e mie
I ii * Jdal i: ‘g en.rai '\

ot a i-on.si.T.iCv an.l comliii.tiin'i i". f-
jilivn* iif eraile 'n| fll.i] t]>ou [t* [
it an ilie'pi! lyii'.; at"illg.' tlatlt, ir-
tli*- Im' 1 *e1 tdtin'‘m’. irr pin'rrd . m
>1  Aon. 3d :.J [lii) I'll. I'pir, 135] )
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kil Utiin: 1, ami Tniitin i,
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HB 829

Mr. Chairman, members ofthe Commerce Committee, I am Bernard L. Marsh,
Executive Secretary of the Alaska Mobile Home Association and also the Alaska Trailer
Court Association. HB 829 has not been available long enough for our membership to
know about it, but I have shown it to the officers of the two associations, and have

been asked to comment on the bill to this Committee.

HB 829 seems to have been written by consumer or tenants action groups with the

intent of protecting consumers or tenants from abuses and from unfair expenses. In
fact, the effect will likely be just the opposite. The cost to the consumer will be greater.
A more serious consequence of this bill will be the creation of a new property right for
tenants, which is probably unconstitutional, and which in any case will reduce

the value of property and further damage the tight economic situation in the mobile home
field. Let me explain:

. Economics prohibit the production of mobile home spaces in any urban area of Alaska

by independent court operators; that is, where the space rental is to provide a rate of
return that will justify the investment. There have been no such spaces built in Anchorage
in the last five years, and there will be none in the future under present conditions.
Spaces have been, and are built by mobile home vendors, simply because you can"t sell

a mobile home unless there is some place to locate it. Spaces are provided by vendors
simpfyrto create sales. The spaces themselves are an economic loss to the vendor. The
principle is exactly the same as that of J. C. Penney department store building a parking
garage that loses money on parking, just to stimulate store sales. The reason for this
situation is two fold; The increasing cost of land, and the progressively more restrictive

government regulation.



In Anchorage, mobile home courts are allowed only inR-2, R-3, Rr4, R-5, and "U"J.
zones. The least costly usable land is unsubdivided R-2 land at about $24,000 per acre.
The raw land is usually marginal, and may cost another $20,000 per acre to fill or

|
grade. Reduced to cost per space and including utility cost, space development runs
from $7,500 to $10,000 per space to develop. Current regulations limit spaces to
6 to 6 1/2 per gross acre (Glen Carin Court got 6.5 spaces per acre, and Montegue
got 6.2). Using $8,000 per space as development cost, $24,000 per acre land cost, and
6.2 spaces per acre, we arrive at $11,800 per space as the final cost. To support any
investment you must have aminimum of 15% return per year, or in this case $1,770

per space, or $147.50 per month. The current average space rent in Anchorage is

$105 per month.

The effect of this legislationwill be to prohibit the development of mobile home spaces
by mobile home vendors, which will either bring space development and therefore new
sales to a stop, or in the alternative drive all space rental to $150 per month. By the
time the shortage becomes acute enough to drive up the price and tempt developers to
build new spaces, the price will be much lug. er than that. It takes two years from

initial planning to completion, to produce a trailer space.

The second bad thing this bill would do is create a possessory interest in the owner*"s
property on the part of the tenant. 1In Sec 2 (C) () and in Sec 5, the owner of land is
prohibiting tenancy, except for certain specific acts by the tenant. This literally
converts a simple month-to-month tenancy into a perpetual lease, and actually creates
a leasehold interest for one person in another parson®s property without due process

and without compensation. Under all principles of property ownership in this country,



forever, even through a change of ownership. It is incredible tome that this legislature

would even consider such a proposal.

There are several sections of the bill to which we have no objectk a, and agree with.

We agree with Sec 2 (C) {2)r which would prohibit an owner from requiring a tenant to
provide permanent improvements to his property. We also agree with (4) of the same
section, prohibiting vendor or transfer fees as a condition of tenancy. We have no
objection to all of Sec. 3. We also agree with Sec. 45.30.070 (&), beginning on line

16, page 3 of the bill. But we disagree with subsect; (b) of this section, which prohibits
a perfectly legal and prudent practice on the part of a mobile home vendor. Any vendor
who shipped mobile homes to Alaska at $4700 each, and had no spaces to locate them on,
would be pretty foolish. Also, itwould seem that creating a class of persons (mobile
home vendors) who are prohibited from leasing spaces is highly discriminatory and in

violation of the state Human Rights Act.



¥ Others agree with bill:

One court owner attacks house hill
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By JANE HANCHETT

' Daily News Staff Writer
Ketchikan trailer court
owners, with one exception,
today indicated they generally
feit no threat from a bill that
elsewhere in the state is feared
will cripple the mobile home

industry.
The bill, HB 684, passed 23-15
Wednesday by the house,

prohibits court owners from
forcing prospective tenants to
buy homes from a particular
dealer, either the court owners
themselves or another dealer
with whom the court owners have
an agreement.

Sale-stipulated rentals already
are illegal under anti-trust law,
but the house bill puts all state
anti-trust violations under unfair
trade practice low. Under the
latter, it would be easier to
enforce, according to Rep. Terry
Gardiner. D-Ketchikan, chief
sponsor of the bill.

Bob Crowder, owner of
Ridgewood Mobile Home Sales
and Court, objects strongly to the
bill which he says is likely to
force him to raise space rental.

When he has space available,
Crowder rents to trailer owners
whose homes meet local and
state standards, but develops
new spaces in his court only for
homes he has sold. He says his
sales have subsidized his court
operation so that rentul rates did
not have to be raised. Local space
rentals average $100-$125, he
says.

The bill takes away from the
court owner the ability to control
his own court, Crowder believes.
Control of space rental in one’s

1r own court, he says, "can only

lead to the upgrading of the court
and protection of conditions,
environment and investment of
existing home owners in the
courts.

"And who might I ask is more
entitled to that right than the
person who owns the court?”
Crowder states.

"The past three years have
seen our sales drop considerably
. . Additional lost sales revenue
will result in additional rent
increases or closure. This is
fact," he states in a letter to the
editor in today’s Daily News.
Crowder’s court is at Mile 4M N.
Tongass Hwy.

Like Crowder, other local court
owners and trailer sales owners
do not stipulate rental of an

\ “existing” space with a mobile
home sale. But unlike him others
indicated approval or no
comment to the bill.

Mrs. Del Shull, who with her
husband owns Beach Crest
Mobile Home Park and a trailer
sales and service business, says
she thinks that sale-stipulated
rental practices "morally
stinks.” The Shulls' park is at
rlile 12, N. Tongass Hwy.

i “We’ve never practiced this,"
he says.

Jay Coon, who with his wife
owns Mountain View Trailer
Court and Sales, a large court
within the city, responded “no
comment” when asked for his
reaction to the bill.

Jean Gain, owner of the
Homestead, a combination of
permanent structure rentals and
a trailer court, said she did not
believe in the practice the bill
will help prevent. Mrs. Gain's
Homestead is at Mile 4%, S.
Tongass Hwy.

Curly Canoles, of Canoles

Power on
ihe way

SAN FRANCISCO (AP) -
Patricia Hearst, convicted of
bank robbery by n jury con-
vinced of her quilt by her
words and actions as the revo-
lutionary “"Tania,” faces up to
25 years in prison and another
trial on more serious charges.

Evidence presented by the
government to show that the
kidnaped newspaper heiress
willingly embraced the terror-
ism of her captors outweighed
her testimony that she coopera-
ted with them to save her life,
jurors said.

provided by

Trailer Sales, says sale-
stipulated rental *“cuts out
competition” and views the bill
as a “very good bill."

In light of Ketchikan’ still
lagging economy and resultant
availability of housing, Stephen
Reeve, borough planning
department director, said he did
not think the bill will have any
effect here.

About 20 mobile homes now
are situated in local courts with a
population of about 750 court

The output of H megawatts Is now being
Alaska's Central
Station at Prudhoe Bay. Alaska. When fully
complete, the station is projected to provide
some till megawatts. The station has been put

Patty faces up to

IH

"l don't think it was any par-
ticular thing at all that led to
our finding her guilty," said
Marilyn Wentz, a member of
the panel that found Miss
Hearst guilty of armed bank
robbery Saturday after 12 hours
of deliberation. "I think it was
a combination of all the evi-
dence.”

Mrs. Wentz, 36, a dental as-
sistant and mother of four from
Hayward, Calif., said in an in-
terview Sunday night, "l know
| went over it, and over it —
everything — before deciding.”

Etu/o MjurA /hs->»' /2w | £3 /<?U

dwellers, Reeve says.

Local court owners generally
agreed that the bill’s greatest
effect would be on fast-
developing courts in pipeline
impacted areas of Fairbanks and
Anchorage. The house also has
sent to the senate a ban against
trailer home sellers forcing their
customers to settle in a
particular housing development
as a condition of sale, a practice
now occuring in both northern
cities.

ditto*.

Power

She said she thought that
both the prosecutor, U.S. Atty.
James L. Browning Jr., and
chief defense attorney F. Lee
Bailey "did a very good job in
presenting the case.”

Another juror said the ordeal
of deliberations was so intense
that some members of the pan-
el wept and others became sick
to their stomachs.

Today, the 22-year-old Miss
Hearst waited behind bars for
the unfolding of a fate now in
the hands of her judge, attor-
neys and prosecutors.

Those objecting to the bill say
soaring land and space
development costs "force” court
owners to have dealerships.

Crowder classifies the bill as
legislation "that places
additional costs of doing business
on the businecsman” and
therefore can result only “in
additional costs to the
consumer." Curtailments of
business "lends to a socialistic
trend with more government
involvement,” he adds.

‘together after lust summer's sea lift, the
.barges Irom which were stranded In the Ice
outside Prudhoe Bay. A causeway was built
this winter tO get the modules to the station
site. AP wlrephoto.

25 years

Sentencing by U.S. District
Court Judge Oliver J. Carter is
scheduled for April 19. He said
Sunday that the maximum pen-
alty he would consider would

be 25 years in prison and a
$10,000 fine for armed bank
robbery.

Miss Hearst also was con-
victed of using a weapon in a
felony, which carries a max-
imum 10-year sentence.

The minimum sentence would
be probation.
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VARC [fi 75,403} Robert Sherman, ct al. v. Mertz Finterprises, ct aL .
alifornia Court of Appeal,,Second District, Division One. Civil No. 43043. Filed
October 16,1974 .
Cartwright Act - L
Tylng Arrangements—State Law—Mobile Home Park Space—Set-up Fees.—Charges
that the owner ol a mobile home park and mobile home sellers unlawfully agreed to ;f£J
exclude other sellers by granting the defendant sellers the exclusive right to sell homwv’\ti-
x#+¢ + at, the park and by charging other sellers a $2,500 set-up fee for placing one of theirvtit*

t t » homes in the park, while charging their own customers only $250, should not have been-i-n;
’ surnmanly dismissed. Triable issues were raised, which, if resolved in plaintiffs’ favor, r.rAl
could establish an unlawful tving arrangement or a comblnatlon in restraint of trade:
See 11 3090, 3095.
1 Kk KN

e For plaintiffs and appellants: Anton Diunhart. For defendants and rcspondentsrv-i;'—-¢
Rufto, Ferrari 8 McNeil and Thomas P. O'Donnell for Mertz Enterprises; Frank Heller nsciV

" and Richard S. Weiner,” lor Moore's Mobile Home Mart, Lcs Spurlock and Sunrise->"a‘-

it®* County Mobile Homes. A

Wk .
1 Opinion retail dealers of mobile homes. The pur-
The Co:; pose of the agreement was to provide a
. - location at which Sunrise, Moore's and
R H amsojc, J.: Plaintiff Robert Sherman, g ' h
« 1.Cf0s: doing business as Howard’s Trailer Sales > \V: MObd'Ie CO“'F‘d colnduct their sa;jles_ ac-
eand Bob’s Trailer Sales, along with one ]'Elvmes_an provide lot accommodations
- or their customers.
Doug Jobson (hereinafter referred to as

vf\S' Dplaintiffs) sought an injunction and dam- In accordance with the agreement, Mertz
ur=» ages for unfair competition and restraint Enterprises then notified plaintiffs and
¥ n of trade against Mertz Enterprises, doing other mobile home dealers that the San
business as San—Rafael Mobile Home Rafael Mobile Home Estates park was

Estates, Moore's Mobile Home Mart (here- leased futl as of January 25, 1973.

inafter sometimes referred to as defend- On or about January 25, 1973, Moore’s
ants), and other mobile home sale companies. by letter, advised other 'various mobile -

o®/ »  Plaintiffs filed their complaint in the home dealers that although they had com-
Los Angeles superior court on February pletely rented San Rafael Mobile Home

@ 21, 1973, and the application”for order to  Estates, they would he willing to provide
show cause and preliminary injunction rame , spaces for customers of other mobile home

on_for hearing and was denied on March 6, dealers for a set-up fee of approximately
1973. $2,500 if plaintiffs and others desired to

m7~"  On March .72, 1973, defendants filed a de- Place a mobile home on dr zndant's park.

"i- " murrer to the complaint with supporting The mobile home dealer defendants state

points and authorities, along with a motion  that the set-up fee was necessary because

tn strike or, in the alternative, a motion for they had received more than menmpLiinul

*>y summary judgment. After consolidating all  out or 195 mobile homes in the park, ViiSth
%-—»—y the defendants’ .motions, the court below, * had been submitted to the Contractors Li- m

*o e« ON Aprll ﬁ, 1973, granted their motions for cense Hoard’ and that in the future tc*in-

summary judgment and sustained the de-  sure high service standards, a set-up rliar.ee
murrers without leave to amend. would he made to service and guarantee«

Plaintiffs appeal firm tiie granting of the @ coach for one, year, e
motions for summary judgment and the
demurrers.

. ’[\/I The Poets

s Jv

Contentions

I'laintilTs contend that defendants have

conspired to restrain trade and commerce

Defendant and respondent Mertz Enter-  with the malicious and oppressive intent I

prises is the owner and developer of a deprive plaintiffs and prospetiive mobile

mobile home pirk. On or about January  home purchasers of the right to free anil

15, 197], it entered into a written agree- ynrestricted competition for the general mo-
ment with co-defendants Moore's Mobile  bile home sales business.

bHi?em%(I:Arr?c;ts (I(\g?]cr)]:’?sse))l itn.grUSe ?Sun:\%omﬁ; Plaintiffs’ first legal contention is that the

N oD W contracts and arrangements entered in™

* Hom* Sales (S.V/. Mobile), who are all ey veen the defendants have been declared

73,403

M

(t) 1974, Commerco Clearing House, lac.

186 U-a-74

unlawful per se. This contentic
on plaintiffs’ interpretation of
wm'ght Act (Bus. & Prof. Co
ct sefj., which is patterned on tl
Anti-Trust Act). - f

Plaintiffs' second legal conten
the motions lor summary judgn
have been denied on plaintiffs' g<s
tions that defendants conspired t
the purpose of restraining competi
the absence of a finding that the
constituted a "per seillegal tying ar

D iscussion

A summarization of the rules
summary judgment procedure
Proc., 8437c¢) was set out in |
Corwin v. l.os Anye'.es Nezuspt
Burecit, Inc. [1971 Thaos Cascs
Cal. 3d 842 194 Cal. Rptr. 70\
953], where the court statcil
So0l-832: *. . . 'The matter t
mined by the trial court in cony
a motion is whether the defend
plaintiff) Iran presented any f
give rise to a triable issue. The
not pass upon the issue itself,
judgment is proper only if the .
support of the moving party
sufficient to sustain a judgment
and Jus opponent does not |
show such facts as may be dee
judge hearing the motion sufnc
sent a triable issue. The aim *
cedure is to discover, through tl
affidavits, whether the parties |
deuce requiring the weighing
of a trial. In examining the s;
affidavits filed In connection wi
tiiui, the affidavits of the movie
strictly construed and those <i !
lihef.d'y construed, and douli’
e propriety of grunting the nr
be resolved in favor of the par
the motion. Such summary i
mdrastic and should be used wit!

that it does not become a so

thi* f.j.i ii trial me.Snd o deters

(Stationers Corp. p. lhot & ti>

"The .summary Judgment la thu
tercil prlor tn ‘the effective ilu'e
fiumrr.iry Judgment Act—January
review of ilia JniUrntent ti curst
IbiUt of the pro!97t summary )
(Sr»> 0 “tn!*;0 i* Hoont of Mirilw.
11 Cat. ?J 1. ?9, fn. 15 111? Cal, |
1. 10])

’ Section 107.1) prnvtdes In part
n cuintilnatiiui of v-tpthU, s'atll n*
or nnir*’ persona for any of the f
pnsvi: tsj (a) To create or rarrj
tlon; la trade or commerce

]

Trade Regulation Repotts



1 1% U-2J)-74

o —

[

Cited 197-1-2 Trade Cases 03, "23

Sktruvinv. Mert; Enterprises

estawfid per sr. This contention is based
rn plaintiffs' interpretation of the Cart-
--right Act (Hits. & Prof. Code, 8§ 167CO
a scg.. which is. patterned-on the Sherman

Anti-Trust Act).

Plaintiffs' second legal contention is that
the motions for summary judgment should
have been denied on plaintiffs’ general allega-
wns that defendants conspired together for
:he purpose of restraining competition, even in
the absence of a finding that the agreement
constituted a "per scillegal tying arrangement.”

Discussion

A summariratioa of the rules governing
summary judgment procedure (Code Civ.
froc., 8437c) was set out in the case of
Comrn v. Los Angeles Ursvspnper Senice
Pitric.li, Inc. [1971 Trade Cases If73,582), 4
Cal. 3d 812 (94 Cal. Rptr. 783. 184 P. <1
'>53], where the court stated Jit piKfCS
<851-852: " . 'The matter to he detcr-
"iiHHl by flin trial court in considering such
a motion is whether the defendant for the.
plaintiffy has presented any fac's which
give rise to u triable issue. The court may
not pass upon the issue itself. Summary
judgment is proper only if the affidavits in
support of the moving party would be
sufficient to sustain a judgment in his favor
and his opponent does not by affidavit
show such facts as may be deemed by the.
judge hearing the motion sufficient to pre-
sent a triable issue. The aim of the pro-
cedure is to discover, through the media of
affidavits, whether the parties possess-evi-
dence requiring the weighing nrocedure3
of a trial. In examining the sufficiency of
affidavits filed in connection with tiie mo-
tion. the affidavits of the moving party are
strictly construed and tho-> of his opponent
liberally construed, and doubt:; as to the
propriety of rrentinrf the tn >(io% should
or pen ‘e: ir furor iif tho party .'u.i.si.ig
the mo!;.>ii. Such summary procedure -e;
draitig nr. 1 .\li-miM be used whit caution so
hi*, it ( not bnrotue n juilminitp for
the oj'i-u "ri'tl method of d'derinbi'itj; pm
. \ . r p i\ /ju-l < Brilll-/r--r, IrC

;.. e 1" JI> pi Wipl.r: e i,
l-r-*-t prl -r to (ho .-/fettn.: its a i-' iln* t*."I
S-pum-iy nent Act—.((een'l.ny 1, P.'Vt. Th<»
r-.i-v of Urn II'tgiKonl Iz iw !t-n-(t only In
light «£ i.""- j-ro-JT.'| SMmni.i.*:" J’ul::*r.fiit law
(Sr- Qu it . fl»*ir( ot <d--lee! CmntMW-f,
It C?I ML V3 fa, ir, [USOIl. Ju.pir. T.R, rlu
r. LN

‘eP-tloM ICIJO po>wti.'S in part: "A tiv t I
a rrmiHnntlen ct i.upPai, skill ur nets B> two
or ir-ir- i+« (or niy <t iim—tfdi--mtng pur-
rers; [tl (tv) T o* it lor r.irry out rwtrto-
‘oad In tr-it- vrocnnii™” * 0 0 (¢l To
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(1943) r=3 Cal. 2d 412, 417 [42 Cal. Rptr.
449, 398 P. 2d 785]: see Joslin v. Morin
Mur.. I'/aUr Dist. (1967) 67 Cal. 2d 132,
I-W-14S [60 Cal. Rptr. 377, 429 P. 2d
8S9].)™ (See also D'Ar.iio v. Board of
Medical Examiners, 11 Cal. 3d 1, 20 [112
Cal. Rptr. 7S6. 520 P. 2d 10].)

Summary judgment, by its nature, shoilJ
be sparingly granted :n cases Alleging anti-
trust activities by defendant. The plaintiff
in such a case finds hirnself outside a door
of information that can be opened only by
obtaining the key from the 'defendants.
Unless pliintifE is allowed to probe into the
secrecy of defendants, he would forever be
foreclosed from finding facts to support
his contention. "Trial by affidavit is no
substitute for trial by jury which so long
has been the hallmark of ‘even handed
justice.”™ (Corxvir. v. Los Angeles AVi-\-
fr.per Sendee Bttrnat, Inc., s-i".ra, 4 Cal. 3d
at p. 852, citing Poller v. Columbia Brood-
costif<; (1962) [1962 Traps Cases * 70.228]
363 Ijr. S. -564, 473 t7 L. Fid. 2d 453, *164 82
S. Ct. 48/51; as quoted with approval ii
Ecrtr.rr Enterprises v. V. S. Steel
[1969 Tr-\ue C\s>s f, 72,i'57| 394 U. 5. 495,
5E0 (22 I.. F.d. 2d 495. 503. 39 5. Ct. 1252].)

. On the other hand this rule of
caution should not be allowed to sap thu
summary judgment procedure of its ef-
fectiveness in cases wherein the party
against whom the procedure is directed
seeks to screen the tack of triable factual
issues behind adept pt..tiling. ‘The question
therefore is not whetner defendant states a
good defense in In's answer but wheth-r
he can show that the answer is not an
attempt "to use formal pleading as means
to delay the recovery of just demands."
(Fidelity i'r Deposit Co. v United .V,\\,W, 137

U. S. 315.320 ....) "’ (Co.-v v. iCrnnfels
11950) 36 Cal. 2d 257. 242 [233 I\ 2d
31 | v 1D Inlito v. ISorr1 Of Ex-
i Korse (1 C\h 5 5

I'Liii'ti'rs b.-outiht iheir ei-ii'p' «Inc a:. .vr
d-'n-tkhuitn  o'-r iv*tr«ii'it o> trade under
Hti>-fiass and I'rou's.ion | (1%t «=<ii>:i,i

bwrrl) 1, 1-72-. (titi! » rt;lit .-ttl).1
-, eel e 3 -
B it liyetly P tiPdj &5 L2 L o
r.inli Ir*tn ét y irxt.ner "esi' rot.-i .,- <*V,;:

, « . (" To icUv or "atr Irl) or i-a*|l’
X inrry out ;icy c.-ntmet,., o-'ll.pdio-u or
n (rwiuo.tts of iwy glr.l rr . *.--ii» T**'ni.;"i
Nixy i'* -1 or nol ni rTy r'-rlji-- H*1 of »--y
Of 1p~ fullown:;; () . (1 A% to

Cv-itit--. fr rhreril- or linPro-ctly t-10% 0% i*»

L.veil: that trory L-ty tin*" torii-" il wl'ti tlia
i'-ito it-irsp-uMUj'i ot a.iv suiT. artlet- it
rojo-inn

, IV Or-th,. vw 2 {*r- ¥i --AT?%«

riVv.-'r.” VA
_YV_
W & fW *-:-
intern
S s gilbsfé -
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Slterman  Mert; Enterprises

"Sections 16720 and 16726 of the Cart-
wright Act were patterned after the Sher-
man Act (15 U. S. C. 81 ct se<|.) and
decisions under the latter act arc applicable
to the former. (Chicago Title Ins. Co. v.
Crest {tvsfern Firarcicl Corp. [1968 Trade
cases ff72,557] (1968) 69 Cal. 2d 305. 315
[70 Cal. Rptr. 349. -144 P. 2d 441]).) Roth
acts codify the general common iav pro-
hibition against restraints of trade. Section
16727 goes beyond the common la.v to
interdict certain practices which have a
tendency to lessen competition o* promote
monopolization. This section, enacted in
1961 (Stais. 1961, ch. .733), is based on sec-
tion 3 of the Clayton Act (15 U. S. C. 5 14).
Hence, federal decisions interpreting sec-
tion 3 are applicable to section 16727. (69
Cal. 2d 305. 315.)

"Although the Sherman Act and' the
Cartwright Act by their express terms for-
bid all restraints on trade, each has been
interpreted to permit by implication those
restraints found to he reasonable. (Stt-nl-
nnf Oil Co. v. United States (1911) 221 I/. 3.
I. @O [55 I...Ed. 619, 645, J| S. Ct. 592J;
People v. PuHtling Maintenance etc. Assn.
(1953) [1953 Tcaof. cases |[67,454] 41 Cal.
2d 719, 727 [264 P. 2d 31].) 'However,
there arc certain agreements or practices
which because of their pernicious effect on
competition and lack of any redeeming
virtue are conclusively presumed to be
unreasonable and therefore illegal without
elaborate inquiry as to the precise harm
they have caused or the business excuse for
their use. . . . Among the practices which
the courts have heretofore deemed to bo
unlawful in and of themselves are price
fixing,[citation]: division of market; [rita-
sion|; group ). v/cott3 [rlbv |nnj ati | Iylng
W .n 'ri'vrc ¥ olo| >
I~ 1il = e>nihs! SI-' t.‘t (I't- S) | M..
Ca.v.i IN<'i**i| B< 1. S. LL.51d L. 1.1 M
fa.. )9 73 S. Ct. 5111 )"’ iC.irnw: « /.<m
.il'aeic.t pies.'tpsf-'r Sers'i'r PR 'r i/7. 1'ie.
-»Vt | c.il. 3d at =p. 'l m=5)
V“tM,Iel,,,Iltll,ll-Irf K
¥ '\g{llh ITm(mHtslfm“r}1 tlvtsleJI*|*T*eS 2{ I|n||e|lr| 'ﬁ?m
i*?r Q* it 1 nnliu ful, ~urdpsf pnbhc
iigi.y an*! voiu
Svcflin LiTjT rf the P»iilfn*.<: anil Pp»P S-1/4"S

Qirte s'.»=" In pvrl: "It r'imdl h- unlevint fir
anv ji-ivui t*i Ivase nr n*aki- n ; i.V nr vvvrvri
(o=r ‘lie «.4; g.M."s. rrerrh.in |I>*.

iCir.-iMiliM-'S fi*r r|m *vitliltl tin* .Pate, rr in 'I*;
a ||mm" rh*r;;*il ".vrt'p.r, ».r_ills>ii'lint f**n o*

1*tnt| upnn, s n prlrt* *n _flu* ens'httvn.
<r -t n- upe.gui.irein ; 1h* 'L* Fsiie 2

Jelr*h|-»t tri-tyyif ri.it use nr «ml in I'm
*m{» raern'mntri.v Mir.pt-s, venT.i-li-
I n Hylres o' a «napi*, |f*ir nr iu-n; >*Li5

4 75,4013 -

Plaintilxs’ first claim is that the agree-
ment between Moore’s, Sunrise, S. W. Mo-
bile ami Mertr Enterprises constituted an
illegal restraint of trade. To prevail in this
contention, "it must appear from the record
not only that the agreements ‘create or carry
out restrictions- in trade’ (8 16720, subd.
(a)) but also that such restrictions are un-
reasonable." (Conoin, supra, 4 Cal. 3il at
p. 853.

Plaintiffs base this contention on two
items, a letter sent by Mertz Enterprises to
plaintiffs telling them that as of January
22, 1973, ti; » mobile home park would be
leased in full* and the contract/agreement
between Mertz Enterprises and the other
defendants for the leasing of part of the
mobile home park.

On January 15, 197J, Mertz Enterprises
anil, the coder,*ndan!s enter, d into an agree-
ment for the rental of mobile h.-me sprees.
There is mo mention r> what tho rent is
in terms of dollars and cents ii the agree-
ment. biit simply a stafom. n. gt MNIFC
Kn'i-rpri.-es will rent specific. spaces to the
codefendants for a period of one year;,
that the -'o*It.defendants would lie tiie only
parties albwvcd to sell mobile homes in tile
mobile home park; and that they would be
permitted to maintain a model compound
atul sales oiiicu ou the park premises. The
rent paid |-y the coderendants to Mertz
Enterprises would In* the percentage cich
codct'eni‘juit lias of tin: entire area covered
by the agreement. The rental paid by the
codcfvnd.uio w'fdd Iw reduced by the amount
of rental paid to Mertz Eut.rprises <e the
oce.upaiiia of the respective sp'iei'S, hur only
to ait offt.-l for rmt actually paid by such
ocinipan!..

*q'

lhe st |

| , l,., .tuU

*t || i fa Vs' claim »hV %5 'r.v 'e*
[k e A e o M->it: a' it bo* it
jv*' eoiltindd iiii* -i- IDo*x x imitp,; L*

Mitx, i *»i»
{)» [ T A B | o iV
,' e ! r\)/ N nj o Higme\/l *J tit
1
[H i -
V-VIV! |or}r T! tuy C i\%
r72. rin 3P 24 mv. nsw.v (tmrxn gy
y\ Vi MI|. ™ \ty 1. V-.:

. I’il{;l»lffs* il'e fl'- |r*1<f’*tr *"“I-rl*lvI
g tr rin
fr»l»|- ltr»- ot "ot t] Ivelen ey ti'ete i
f oore e pefniinee ). Nk
¢ ™ [» hi ii;la.ii'M v i n* it
el ul’li rUR bvforex fier sufnn*l y

© 19/t, Cotn.uerca Clearint; House,Inc.

that all pfitcr.I'.al occupari
defendants must liave
which must be approv
prises and wnich.must
Furthermore, "(cloucur
arrangement by Mertz
dent of any oi the spaces
[codr.fendants], Merrz
dent the sum of Two H
(+>2511.00) payable conci
to occupancy. . . -1%*
rnent charge shall be
Retailers [codefendan!)
after receipt of paymet
the event chat a loss ra
made against Mertz a
pavment of said lot im,
Mertz and thereafter
defendant*'.], then cac
[codcfendaats | herein
Mertz a pro rata sbm
exceed fivi-nty-fivi pc
total monies received
[cmlefendauti].”

Clause 4 <f the a?rev
Crm.plrx and Sales F
relevant part that: _
ants] may install sign]
tisiny and protnotio
advisable after havin 1
written consent of M
that such consent shall
withheld. Retailers |
have the right to us*
Rafael Mobile Home
verrising ami protnot*
rising and promotion >
indicate au.y agvnuy, j'
sltin c*r other rclatioji.d
[i ,stci'c.'vS.ui,ts| and San
i' lew«' v I frA
i--iri: v*it.l  taili'is *
iH'Ctit'ti with in -ib >
mitpnl I"ii*fit of all 1

jise. NVMb* | stll'l
LA |1 e 1 e
tlil- i* a**d Ntrrl *, a; v

i inj*I*iviv.-, shall b= =
beat iiilrrcsh.

The agr.'cnicut b*.
p.ii-s an! its r..'eft.
sivs right of sale to
*he l-asod/icphM p%
',,,|'i'VI Muit (| ——

(«t co'lvfundauts' ii*
forced exclusion of <
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Sherman v. Mertz Enterprises

that all potential occupants procured by the co
miefendants must have new double coaches
which must be approved by Mertz Enter-
prises and which must obey all park rules.
Furthermore, "[concurrently with any rental
arrangement by Mertz with a potential resi-
dent of any of the spaces procured by Retailers
[codefendants]. Mertz will charge such resi-
dent the sum of Two Hundred Fifty Dollars

. (%$250.00) payable concurrently on or prior

The total lot improve-
ment charge shall be paid by Mertz to
Retailers [codefendantsj within 10 days
after receipt of payrrent from resident. In

to occupancy. . . .

. the event that a loss esults from any claim

made against Mertz as the result of the
payment of said lot improvement charge to
Mertz and thereafter to Retailers [co-
dcfendants], then each of the Retailers
[codefendants] herein agrees to reimburse
Mcitz a pro rata share of said loss not to
exceed twenty-five percent (257e) of the
total monies received by said Retailers
[codefcr.dants].”

Clause 4 of the agreement, entitled "*Model
Complex and Sales Facility,"” provides in
relevant part that: "Retailers [codefend-
ants] may install signs and other adver-
tising and promotion as it may deem
advisable after having first obtained the
written consent of Mertz. Mertz agrees
that such consent shall not be unreasonably
withheld. Retailers [codefendants] shall
have the right to use the' name of San
Rafael Mobile Home Estates in its ad-
vertising and promotion, but 'Mich adver-
tising and promotion shall not in any way

indicate any agency, joint venture, partner- '

ship or other relationship between Rctai' -*15
[c.xlefendantsj and San Rafael Mobile Horne
f.states. The mobile home park manager
of Mertz and their employees shall coop-
erate with Retailors [nc'defendants] in-con*
n-.c.io i with its sales atu! piv.n./tI'vi for the
ntii'nal benefit of all parties hereto in rent-
ing mobile home spaces as well as promot-
ing the sale of mobile home; by Retailers
[vi'dcfendants]. The cooperation by Kr-
V-I'r; nrd M -rt,-, v, wrii as their respective
«’npioy -vs. shall he r.visonabi<* am! in trrir
best interests.”

"the agreement between Mertz Enter-
I'ri-es and its codefendants gives an exclu-
sive right of sale "to the codofmdnnts on
tin: leased/rented property; allows for re-
lui'iurr-crr.ent of payments; and provides for
aid, assistance and cooperation for the sale
of cXlofondarils' mobile homes at the in-
ferred exclusion of other individuals' sale

Trade Regulation Reports

of mobile homes to be placed on this
property. *

The above agreement between Mertz
Enterprises and its corlefendar.ts cannot be
considered in a vacuum, but must be
considered in light oF all the agreements be-
tween the defendants and how those agree-
ments would eventually affect the public
and competitors.

Plaintiffs allege in their complaint that
Moore's, Sunrise and-S. W. Mobile con-
spired together, along with Mertz Enter-
prises to divert and take away a substantial
portion of the business of plaintiffs. Plain-
tiffs support this contention by relying or.
a letter sent by Moore's, Sunrise and S. W.
Mobile to plaintiffs and other dealers on
January 25, 1973. The letter, addressed
"Dear Fellow Dealer,” informed plaintiffs
and others that if they wished "to place a
coach in San R.afacl, we will deliver, set-up

"and service—and this service will be guar-

anteed for one (1) full year—your coach for
a total cost of $2500. This will insure high
service standards.” An asterisk at the bot-
tom of the letter indicates a note stating:
"Since each dealer above is an individual
company and sets its own prices, the $2500
costs is approximate.”

The effect of the agreement and the
letter to the ultimate consumer is as fol-
lows: If the purchaser buys from Moore's,
Sunrise or S. \V. Mobile, the purchaser
will pay $250.00 to Mertz Enterprises as a
set-up charge—which charge will be re-
turned to the codefendant who sold the
coach, ff the purchaser buys a coach from
plaintiffs, the set-up fee will be S25()0—a
cost that undoubtedly would be passed on
to the ultimate consumer who therefore has
to pay more to buy from plaintiffs if lie
wishes Ins coach put on the Mertz Enter-
prises lot.

Section 16727 of <hr llusiugess atul |'ro-
fessiotis Code is concerned with tiie effects
in competition, and the ,tM)e of arrange-
ment described above .ciniM ly; cwi-itrticd

w-;ricisly impair cmppet'tiyn between
p-<:<* in<t in privity *wll tim Arr.vgetrv nw
between the deiciuktiit:-.

_In examining the agreements between
tin: parties and tin- statutes involved, the
effects on compelitioii, no! just the c,omPed-
Iorﬂ, inu-t be considered. The siibstan-
t-ally probable rather than actual -effects
are all that is required by the Cartwright
Act as it lias been interpreted by federal
cases. (See standard Motor Predacts, Inc.
V. . T. C. (31 Cir. 1959) [1959 Trade
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Court Decisions

256 1.23-7{

Sherman v. Mert: Enterprises

Cases F69.3.."I 26a F. 2d 671. 676. regarti-
ittsr interpretation of Uohinson-Pat.-tian Price
Discrimination Act, 13 U. S. C. A. m13a)

If the agreements between Mertz Enter-
prises and »he other defendants arc con-
strued to constitute a restraint upon trade,
“'they violate the Cartwright Act unless
ethey arc shown to be reasonable. To de-
termine whether the restrictions are reason-
able, ‘the court must ordinarily consider
the facts peculiar to the business to v.-Mch
tint restraint is applied; its condition before
and after the restraint was imposed; the
nature of the restraint and its effect, actual
or probable. 'Fite history of the restraint,
the-evil believed to exist, the reason for
»’opting the particular remedy, the pur-
pose or end sought to lie obtained, are all
relevant facts.” (Cr-fecwiji» Board of Trade ¢
Unit'd States (1918) 216 U. S. 251. 238 (02
I.. E»l. 683. 647. 3ft S. Ct. 2-k»|.) The court
should consider ‘the percentage of business
controlled, the strength ot the remaining com-
petition (and| whether the action springs from
business requirements or purpose to i-’0s-epo-
lire. . . (United States i\ Co/ii in Steel
Co. (191.H) [Qm:<w1919 Tn.-fKCAsi:- ' Jt01
351 U. S. {95. 527 (=2 L. Fd. 1*13, 151,
6.8 5. Ct. IIff/J; quoted with approval in
Times-Picayune  United Stales (1953) [1953
Tc.auf. Cases f 67,-1911 315 U. S. 5°1. 615
[97 L. Ed. 1377, 1295. 7J S. Ct. 8721)
W hether a restraint of trade is reasonable
is a question of fact,to be determined at
trial.  (Tintes-Piettyiwe v. United Stales,
sopm; Chicago Board of Trade United
States, supra; leinn eke. Il'arel'otisr, Inc. r.
U'inehvter Tahaero Hrre. Co. (6th Cir.
1954) [1964 Trani; Cases tf7!,J!'-| 539 M.
2d 217, 2V0; Regers 1):»qgjliz, T'haeeo
Beard gf Trade, im\ (5th Cir. I''5t) [19

r\;»k Cast.s f, &/ 53] r.2162>

den. £1959) 541  f. rjj [4 L Ed. 3d7.3’

i S m%ﬁk/ 1t o tei.t, V-o(o(L o

.mother cmr--(itt"in *if plam™!If . iy
the agreements, e.ntisid-rtd j.'iatl, and w
»r,-lly tonsii*uti: illegal tying ;>-Te;yn g

ei.r
.......... s A
i - *vll one prralm t b*t O.niy o'l 1?%- i' -n i
lion that the buyer al .o purch.v a differ-
ent (or lied) product, or at h-.i-t .a-rei'S
titAt In* will mu |itiith.ise tii.it p.'idn't
from any other supplier. W'ber** seek mmmmi

li 73,'103

ditions am successfully exacted competition
on tii-e merits with respect to the tied prod-
uct is inevitably curlier!. Indued "tying
agreements serve hardly any pnrpr.se beyond
the suppression of competition." [Citation.]
They deny competitors free access to the
market for the tied product, not because
the party- imposing the tying requirements
has a Letter product or a lower price but
because of his power or leverage in an-
other market. .At the same time buyers
arc force-1 to forego their tree choice be-
tween competing products. For these rea-
sons “tying agreements fare, harshly under
the laws forbidding restraints of trade."
[Citation.]” (Fns. omitted.) (Unrt!t*rr. i’rc.
R. Co. v. United Stales, supra, 356 1J. S. 1
56, [2 L. Ed. 2d 515, 550|.) Tying ar-
rangements are illegal per -se 'whenever a
party lias sufficient economic power with
respect to the tying product to appreciably-
restrain free competition in the market fvr
the tied, product’ f.\Ve.w.Vre Pee, !l. Co. .
Unit'd Slates, so, m, 556 ft. S. at p. 6 [2
L. Ed. 2d at (L 550i; EmI>yr Enterprises r

v. Steel, supra. 59-- U. S. -I-5. 4."> *»«
[22 L. Fd. 2d 495, 502. ,\»5)) and when \i
total nmive" of bus-icss subst.intial ctiwith
in terms of dollar-vol-me so as i-ot k- be
merely de minimis, is foreclosed to conn-li-
ters by the tic. . . ." (Eorlnee Enterprises
v. If. S. Steel, sopro, 3'H U. S. at p. 501 [22
L. Ed. 2d at p. 50t] )" (Corwin, s-ipra.
4 Cat. 3d at pp. 836-1-57.)

We conclude that trislde issues haw been
raised which, if ntsr.lved in plaintiffs’ favor,
could establish tin- type of arrangement
condemned by the above referred to deci-
sion;,. W’ do not ho!-! as a cna'.ter of law
that th." arrangements between defend mts
a.ii-iimt 11 an illegal lyii'g agrvine:™., Iv-s
riMier tint i' is an issue t->I-- resolved at
trial.

'c r.F-v-i- bk'* mid, - i

o1 o kéd - 1¢r .-nerV,
oi* a «g-sj.kxcy ;ti-l e-imb’n.'-mt in 1m
Slea*1* .f ti:l.- eed a'-i iip|-t 1k o ofi- 1
eit n- ili-; ;. tyirg ;o *"lip-Hunt. We |- =

*1, Llexl '] o il ]ivi-it. pl--v;d ;m

e'rd 51 ;)jlit> ( 4 I'p<r. 1351)
ti- serceit ' "ir e |

_LO.Lic, \li:i;t 1. 1. lull Tilo'll'.-0'0 1
eit-.cirria.

W 1571, Co nn-ere.i Clei leg Kjuse, l.:c.

tss i2-as-%4
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