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equipment, safety devices a nd safeguards as are prescribed for the 

work and work place; [AND]

(3) adop t i n g  and prescribing control or technological 

procedures, and m o n i t o r i n g  and m e asuring employee exposure in c o n­

nection wit h  hazards, as may be necessary for the protection of 

e m p l o y e e s ; and

(jQ  furnishing to each of his employees employment and a 

place of employment which are free from recognized hazards which, In 

the opinion of the commissioner, are causing or are likely to cause 

death or serious physical harm to his e m p l o y e e s .

* Sec. 4. AS 18.60.087 is amended to read:

Sec. l8 .6O. O8 7 . EMPLOYER AND EMPLOYEE PARTICIPATION. U O  A 

r e p r e s entative of the employer and a r epresentative authorized by the 

employees shall be given an opportunity to accompany the r e p r e s entative 

of the department d u r i n g  the physical inspection of a work place for 

the purpose of a i d i n g  the inspection. If the authorized r e p r e s entative 

is an employee, time spent a iding the inspection shall be considered 

as time worked and he shall be compensated accordingly. When there is 

no aut h o r i z e d  employee representative, there shall be consultation 

w i t h  a reasonable number of employees concerning matters of health and 

safety in the work place.

| 1 ) ^
(b) Comments rela t i n g  to an {employerfa compliance with the 

p r o v isions of secs. 10 - 105 of this chapter^made by an employee or an 

e mployee r epresentative to the representative of the department 

d u r i n g  the course of an inspection, and^the name of any employee or

employee r e presentative m a k i n g c o m m e n t s ^ t o  a representative o f
et.)si '-A' S'

the department, are cohfl d e n t i a l  and may not be made available by the

d e p artment to the employer without the consent of the employee or the

employee representative. 
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* Sec. 5. AS 18.60.088(b) is amended to read:

(b) If the department makes a special inspection, or an inspection 

under sec. 83 of this chapter, a copy of an employee notice shall be 

provided the employer no later than at the time of the inspection. 

Unless expressly consented to by [UPON REQUEST OF] the person giving 

the notice, his name and the name of employees referred to in the 

notice shall be kept confidential and may not appear in the c o p y • 

provided the employer or in any record available to the employer.

* Sec. 6. AS 18.60.097 is repealed ana re-enacted to read:

Sec. 18.60.097. JUDICIAL REVIFW. (a) A person affected by an 

order of the OSHA Review Board under sec. 93(c) or (e) of this chapter 

or of the c o mmissioner under sec. 96 of this chapter may obtain a 

review of the order b.\' filing a notice of appeal 3 . the superior court 

as provided in Rule *15 of the Rules of Appellate Procedure of the 

State of Alaska.

(b) The department may obtain review of an order of the OSHA 

Review Board under 3ec. 93(c) or (e) of this chapter by filing a 

notice of appeal in the superior court as provided in Rule 5 of the 

Rules of Appellate Procedure of the State of Alaska.

(c) An order of the OSHA Review Board under sec. 93(c) or (e) of 

this chapter or of the commissioner under sec. 96 of this chapter 

becomes final and is not subject to review by any court If a notice of 

appeal is not filed with the superior court within the period provided 

for by Rule H 5 of the Rules of Appellate Procedure of the State of 

Alaska.

(d) An employer seeking judicial review of ar order of the OSHA 

Review Board or of the commissioner must inform his affected employees 

of the fact that he is seeking judicial review.

(e) The court shall review an order of the OSHA R eview Board or

- 3- HB 588
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o f  t he c o m m i s s i o n e r  o n  a s u b s t a n t i a l - e v i d e n c e  ba si s.

* Sec. 7. T h i s  Act  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 

0 1 . 1 0 . 0 7 0 ( c ) .
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Introduced: 1/16/76
Referred: Labor & Management 
and Judiciary

BY THE RULES COM M I T T E E  BY
IN THE HOUSE R E Q U E S T  OF THE GOVERNOR

HOUSE BIL L  NO. 588 
IN T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA 

NINTH L E G I S L A T U R E  - SECOND SESSION 

A BILL

For an Act entitled: "An Act r e l a t i n g  to occupational safety and health;

and p r o v i d i n g  for an effective date."

BE IT ENACTED BY T HE LE G I S L A T U R E  O F  T HE STATE OF ALASKA:

* Section 1. AS 18.60.020(b) is a m e nded to read:

(b) Wh e n  the c o m m i s s i o n e r  promulgates any r e g ulation or standard, 

[MAKES ANY RULE OR ORDER,] or grants any variance [EXEMPTION OR E X­

TENSION OF TIME] under this chapter, he shall include a statement of 

the reasons for the action, forward a copy to the OSHA Review Board 

and cause a copy to be pub l i s h e d  in newspapers in the state so as to 

receive statewide coverage.

H Sec. 2. AS 18.60.055 is amended to read:

Sec. 18.60.055. DIVISION OF O C C U P A T I O N A L  SAFETY AND HEALTH.

There is established in the department a division of o c c upational 

safety and health to be a d m i n i s t e r e d  by a director r e s p o nsible to the 

commissioner. M i n i m u m  qual i f i c a t i o n s  shall be established for employees 

of the department a c t i n g  as safety inspectors. These qualifications 

shall include, as a m i n i m u m  requirement, at least five years general

w ork experience in industry [THE FIELD THEY ARE ASSI G N E D  TO INSPECT].

* Sec. 3 . AS 18.60.075(a) is amended to read:

(a) An empl o y e r  shall do e v e rything necessary to protect the 

life, h e a t h  and safety of e m ployees i n c l u d i n g , but not limited to:

(1) comp l y i n g  with all occupational safety and health 

standards and r egulations p r o m u l g a t e d  by the department;

(2) furnishing and p r e s c r i b i n g  the use of suitable protective
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equipment, safety devices and safeguards as are pre s c r i b e d  for the 

wor k  and wor k  place; [AND]

(3) adop t i n g  and p r e s c r i b i n g  control or technological 

procedures, and m o n i t o r i n g  and m e a s u r i n g  employee exposure in c o n­

nection wit h  hazard;, as may be n e cessary for the p r o t ection of 

e m p l o y e e s ; and

(^) furnishing to each of his employees employment and a 

place of employment which are free from recognized hazards which, in 

the opinion of the commissioner, are causing or are likely to cause 

death or serious physical harm to his e m p l o y e e s .

* Sec. 4. AS 18.60.087 is a m e nded to read:

Sec. 18.60.087. EMPLOYER AND EMPL O Y E E  PARTICIPATION. (a_). A 

representative of the employer and a r epresentative a u t h orized by the 

employees shall be given an opport u n i t y  to accompany the repr e s e n t a t i v e  

of the department during the physical inspection of a work place for 

the purpose of a iding the inspection. If the authorized repre s e n t a t i v e  

is an employee, time spent aiding the inspection shall be considered 

as time worked and he shall be co m p e n s a t e d  accordingly. Wh e n  there is 

no authorizes employee representative, there shall be consu l t a t i o n  

with a reasonable number of employees concerning matters of health and 

safety in the work place.

(b) Comments rela t i n g  to an e m p l oyer's compliance with the 

provisions of secs. 10 - 105 of this chapter made by an employee or an 

employee representative to the repr e s e n t a t i v e  of the department 

d u r i n g  the course cf an inspection, and the name of any employee or 

mployee r epresentative m aking such comments to a repr e s e n t a t i v e  o f 

the department, are confidential and may not be made a v ailable by the 

department to the employer without the consent of the em p l oyee or the 

employee representative.
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* Sec. 5. AS 18.60.088(b) Is amended to read:

(b) If the department makes a special inspection, or an inspection 

under sec. 83 of this chapter, a copy of an employee notice shall be 

provided the employer no later than at the time of the inspection. 

Unless expressly consented to by [UPON REQUEST OP] the person giving 

the notice, his name and the name of employees referred to in the 

notice shall be kept confidential and may not appear in the copy 

provided the employer or in any record available to the employer.

# Sec. 6. AS 18.60.097 is repealed and re-enacted to road:

Sec. l8.60.097. JUDICIAL REVIEW, (a) A person affected by an 

order of the OSHA Review Board under sec. 93(c) or (e) of this chapter 

or of the commissioner under sec. 96 of this chapter may obtain a 

review of the order by filing a notice of appeal in the superior court 

as provided in Rule 45 of the Rules of Appellate Procedure of the 

State of Alaska.

(b) The department m ay obtain review of an order of the OSHA 

Review Board under 3ec. 93(c) or (0 ) of this chapter by filing a 

notice of appeal in the superior court as provided in Rule ^5 of the 

Rules of Appellate Procedure of the State of Alaska.

(c) An order of the OSHA Review Board under sec. 93(c) or (e) of 

this chapter or o f  the commissioner under sec. 96 of this chapter 

becomes final arid is not subject to review by any court if a notice of 

appeal is not filed with the superior court within the period provided 

for by Rule *15 of the Rules of Appellate Procedure of the State of 

Alaska.

(d) An employer seeking judicial review of an order of the OSHA 

Review Board or of the commissioner must inform his affected employees 

of the fact that lie is seeking judicial review.

(e) The court shall review an order of the OSHA Review Board or
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o f  th e c o m m i s s i o n e r  o n  a s u b s t a n t i a l - e v i d e n c e  basis.

* Sec. 7. This A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 

0 1 . 1 0 . 0 7 0 ( c ) .





"An Act r e l a t i n g  to determinate s e n t e n c i n g . "

%

C O M M  I T T E E  R E P O R T

1 / 1 6 / 7 6  H O U S E

Mr .  S p e a k e r :

The  Comm i t t e e  on

u n d e r  c o n s i d e r a t i o n .  A M a j o r  i t y  o f  t h e  member s  o f  t h e  C o mmi t t e e

( ) r ec ommends  i t  DO PASS

( ) r ec ommends  i t  DO NOT PASS

( ) r ec ommends  i t  DO PASS WITH ATTACHED AM E N DM E N T ( S )

( / ^ r e c o m m e n d s  i t  BE REPLACED WITH CS FOR ___________________  AND THAT

CS F O R _____________________________ DC PASS

( ) " a n d "  r ec ommends  i t  BE REFE RRED TO THE _____________________________________

COMM I T T E E

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Members  s i g n i n g  t h e  M a j o r  i t y r e p o r t :

' * f'‘ ■ 4  )  /  • £ *  C

---------

M e m b e r s  NOT c o n c u r r i n g  i n  t h e  Ma j  o r i t y r e p o r t :

' U .1 'i/'/y ' r e c o m m e n d s :  ' 1 • . lMs

_______________________________  r e c o m m e n d s :

, 1 ) 0  M  T i  i ‘O ' :, Z, ■____________■ | <■ >•-. ■__________________  r e c o m m e n d s :

___________________________________________________  r e c o m m e n d s :

_________________________________________________  r e c o m m e n d s :

' / -f ■ a •■! O  ' U ' . i A / x i  C ha  i r r n a n
1
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l a y  m e m b e r s

K E N N E T H  L .  B R A D Y  
L E W  M .  W I L L I A M S .  J R .  
R O B E R T  H .  M O S S

L A W  M E M B E R S

M I C H A E L  A .  S T E P O V I C H  
M I C H A E L  M .  H O L M E S  
J O S E P H  L .  Y O U N G

C H A I R M A N ,  E X  O F F I C I O

R O B E R T  J O O C H E V E R
C H I E F  J U S T I C E  

S U P R E M E  C O U R T

.Alaska llubtnal (Emmet!
303 K S T R EE T  

A N C H O R A G E .  A LASKA  
esso i

April 23, 1976

E X E C U T I V E  D I R E C T O R  

M I C H A E L  L .  R U B I N S T E I N

R e p . T e r r y  Gardiner 
H o u s e  of Rep resentative s 
P o u c h  V
Juneau, A K  99811

RE: 1975 F e l o n y  Sentences for Violent Crimes

Dear R e p r e s e n t a t i v e  Gardiner:

On April 14, 1976, at a joint m e e t i n g  of the 
J u d i c i a r y  Committe es of the Senate and House of Representatives, 
the H o u s e  Rules Committee and the A l a s k a  Judicial Council, 
the subjects of H.B. 600 and the Judicial Council's alt ernative 
p r o posal for a system of presum p t i v e  sentencing w e r e  discussed 
at some length. Requests w e r e  made of the Judicial Council 
and of the A d m i n i s t r a t i v e  Director of Courts to provide the 
L e g i s l a t u r e  w i t h  data concer ning persons who w e r e  c o n v i cted 
in 1975 of v i olent felonies and the sentences actu ally 
re c e i v e d  by them.

E n c l o s e d  is a summary of our r e s e a r c h  co mplied 
through a joint effort of the A d m i n i s t r a t i v e  Director's 
office and the A l a s k a  Judicial Council.

The attac hed figures include only cases both 
opened and closed in 1975. (This excludes cases f iled in 
1973 and 1974, but w h i c h  did not come to final j udgment 
until 1975.) This data encompasses the entire State of 
Alaska. There wer e only 59 individual defendants in the 
"violent felony" category. The following summary classifies 
these 59 by first offenses, prior m i s d e m e a r o r s , prior n o n­
vi o l e n t  felonies, and prior v i o l e n t  felonies:



1. 28 defendants (4770) h a d  no prior convictions of any kind.
2. 17 defendants (29%) h a d  a r e c o r d  of convictions for

m i s d e m e a n o r s  only, but n o  prio r felonies.
3. 8 defendants (14%) h a d  a r ecord of previous convictions 

for felonies of a n o n - v i o l e n t  n a t u r e .
4. 6 defendants (10%) had  previ o u s l y  b e e n  c onvicted of one 

v i o l e n t  f e l o n y .

No defendant in the sample h a d  more than one prior 
convic t i o n  for a v i ol ent felony. The greatest propor t i o n  by 
far (47%) we re first offenders. The sentences for the 6 
individuals w i t h  one previous conviction for a violent 
felony who were again convict ed of a v i olent felony in 1975 
w e r e  as follows:

*  *  *

CRIME

M a n s l a u g h t e r
K i d n a p p i n g
Rape
A s s ault w i t h  Dangerous Weapon 

R o bbe ry

SENTENCE

7 years; 15 years
4 years 
2 years
0 (1 year pr obation - 
suspended imposition of sentenc
5 years

Of the 13 individuals convicted of Robbery in 
1975, one had p r e v i o u s l y  been convic ted of a violent felony 
and r e c eive d a 5 year sentence. Please note that only two 
robbers r e c eived probation, and both w e r e  first offenders.
(Other first offenders were sentenced to imprisonment for 
periods of between 6 months and 5 years.) Sentences for 
robbers who had prior n on-viole nt felony convictions were 
also quite severe. (6 years, 10 years and 15 years respectively.) 
P e r sons who were convict ed of A s s a u l t  w i t h  Intent to Commit 
R o b b e r y  r e c e i v e d  sentences ranging from probatio n to 15 
years. The average sentence in t h i s •category was 6 years, 
a n d  none h a d  a prior v i ol ent felony conviction.

The M a n s l a u g h t e r  convictions are particular ly 
interesting because of the extreme range of penalties repr esented 
in the sentencing pattern: e.g., 30 days, 60 days, 7 years,
12 years, 15 years. (Two of these individuals had a prior 
v i o l e n t  felony conviction.) This m a y  illustrate the p r o b l e m  
inherent in u s i n g  the common law crimes as a basis for 
m a n d a t o r y  sentencing legislation. A l t h o u g h  I have not examined 
the individual case files supporting each of these sentences, 
it w o u l d  be m y  guess that the circumstances leading to the 
d e a t h  of a human being  in each of these cases must have been 
ex t r e m e l y  divergent to j u s t i f y  a sentence of 30 days in one 
case and 15 years in another, where n e i ther defendant had



#92

any prior f e lony convictions. Nevertheless, all these cases 
are "Manslaughters", regardless of the facts.

The A s s ault w i t h  a Dangerous Weapon category is 
especi ally interesting and is deserving of m u c h  more careful 
and detailed study. There were 23 convictions for A s s ault 
w i t h  a Da ngerous Weapon. Thirteen defendants (56%) were 
placed  on probation  w i t h o u t  being r e q u ired to serve any jail 
time whatever. One of these defendants had a prior violent  
f elony record. O n l y  three of the 23 individuals received 
m o r e  than 6 months in jail.,

Does this m e a n  that our judges are p a r ticularly 
tolerant of interpersonal vi olence as long as no profit 
m o t i v e  is involved?* Does it m e a n  that most of these cases 
repres ent only "technical" assaults in w h i c h  little or no 
actual injury was done? Does it m e a n  that prosecutors are 
freque ntly "overcharging" in this crime category, so that 
m o s t  of these A s s a ult w i t h  a Dangerous Weapon charges should 
have been filed as misdemeanors  instead?** H o w  m a n y  of 
these cases involved feuds between family members or altercations 
b e twe en close friends? H o w  m a n y  of these situations in rolved 
defendants w h o  were seriously pr ovoked by their victims?
Once m o r e  the question of the appropriate labeling of crime 
categories mus t be raised. I w ould submit that this data 
tends to illustrate that "Assault w i t h  a dangerous weapon" 
m a y  be an infelicitous basis for a system of m a n d a t o r y  
m i n i m u m  sentencing. At the v e r y  least, the figures would 
strongly suggest the n e e d  for closer study.

* The Supreme Court of Alaska has held that Assault w i t h  a 
D angerous W e a p o n  is "among the most serious crimes . . . ." 
The court has exp ressly disapproved a sentence of probation 
for this offense where the defendant was a 23 year-old Army 
sergeant, a "model soldier," w i t h  no previous recor d of 
violence.
State v. A r m a n t r o u t , 483 P . 2d 696, 698 (Alaska 1971).

•k *  *

* *  AS 11.15.22 Assault: w i t h  a dangerous weapon, provides 
for a double set of punishments: "by imprisonment in the
p e n i t e n t i a r y  for not more than 10 years nor less than six 
months, or by imprisonment in jail for not more than one 
year n o r  less than one month, or by a fine of not more than 
$1,000 n o r  less than $100.



T h a n k  you for giving us the o p p o r t u n i t y  to compile
this interesting data. I belie ve that overall the statistical 
inform a t i o n  is supportive of the p r o p o s i t i o n  a d v a n c e d  by 
Chief Justice  Boochever to the effect that the courts are 
n o t  lenient w i t h  violent criminals. The extreme disparaties 
re f l e c t e d  in some of the sentences, in p a r t i c u l a r  w i t h i n  the 
cacegor y of x^ssault w i t h  a dangerous weapon, are indicative 
of the n e e d  for careful crime d efini tion and m o r e  p r ecise 
and accurate dr afting than that refle c t e d  in H.B. 600.

On b ehalf of the A laska Judicial Counci l I repeat
our offer to study the entire question of s entence r e f o r m  
and to prepare a draft s entencing bill for your c o n s i d e r a t i o n  
p r i o r  to the next session of the Legislature.

CC: Chief Justice Boochever
Sen. C h a n c y  Croft 
Rep. M i k e  Bradner 
Ho u s e  J u d i c i a r y  Committee 
Senate  Judic i a r y  Committee 
Ho u s e  Rules Committee 
Art Snowden II 
M e l  M a r t i n  
K e i t h  Brown, Esq.
Brian Shortell, Esq. 
Judicial Council Members 
A v r u m  Gross, Esq.
H e r b  Pierson, Esq.
P e t e r  Ring, Esq.

Sincerely,

Mi c h a e l  L. R ubin s t e i n
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4/7/76 md
PROPOSED PWC

O r i g i n a l  Sponsor: Rules C o m m i t t e e  by
R e q u e s t  of the G o v e r n o r

IN THE HOUSE BY THE J U D I C I A R Y  COMMITTEE

CS F O R  HOUSE PILL  NO. 600

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

N I N T H  L E G I S L A T U R E  - SECOND S E S S I O N

A  BILL

For an A c t  entitled:

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e ction  1. A S  11 .05 . 1 5 0  is amended to read:

Sec. 11.05.150. I M P O S I N G  LESS THAN P R E S C R I B E D  PENALTY. Except 

in a case of m u r d e r  or rape, o r  a case of a v i o l e n t  felony for w h i c h 

s e n t e n c i n g  is i m p o s e d  in a c c o r d a n c e  w i t h  AS 12.55.035(a)(2) or (3), 

the cou rt may, u p o n  conv iction, w h e n  in its o p i n i o n  the facts and 

ci r c u m s t a n c e s  m a k e  the m i n i m u m  p e n a l t y  p r o v i d e d  in this title manif e s t l y  

too severe, i m pose a lesser penalty, e i t h e r  of a fine or impr isonment 

or both. W h e n  less than the m i n i m u m  p e n a l t y  is imposed, the court 

shall set o u t  the r e a s o n s  for its a c t i o n  on the r ecord in the case.

* Sec. 2. AS 12.55 is a m e n d e d  by a d d i n g  new s e c tions  to read:

Sec. 12.55.035. S E N T E N C I N G  FOR V I O L E N T  FELONIES. (a) Every 

p e r s o n  c o n v i c t e d  of a v i o l e n t  felony shall be s e n t enced as follows:.

is a v i o l e n t  f el ony a n d  is the d e f e n d a n t ' s  first v i o l e n t  felony c o n v i c­

tion, the c o u r t  m a y  s e n t ence the d e f e n d a n t  to a t e r m  of imprisonment, 

w i t h i n  the l imits  p r o v i d e d  by law, or in a c c o r d a n c e  w i t h  AS 33.15.230 

or secs. 80 or 85 of this chapter;

(1) if the c o n v i c t i o n  for w h i c h  s e n t e n c i n g  is being rendered

(2) if the c o n v i c t i o n  for w h i c h  s e n t e n c i n g  is being rendered 

is a v i o l e n t  felony and is the d e f e n d a n t ' s  s e c o n d  v i o l e n t  felony c o n­

viction, the c o u r t  shall s e n tenc e the d e f e n d a n t  to a m i n i m u m  term of

imprisonment,

(A) of 15 years, for first d e g r e e  m u r d e r  under AS
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1 1 . 1 5 . 0 1 0  and A S  11.15.020;

(B) of 12 years, for s e c o n d  d e g r e e  m u r d e r  under AS

11.15.030;

11.15.080;

(C) of 8 years, for m a n s l a u g h t e r  u nd er AS 11.15.040;

(D) of 8 years, for n e g l i g e n t  h o m i c i d e  under 3

(E) of 10 years, for f o r c i b l e  rape as d e f i n e d  in AS

11.15.120;

(F) of 5 years, for m a y h e m  u n d e r  AS 11.15.140;

(G) of 5 years, for shooting, s t a b b i n g  or c u t t i n g  wi th

intent  to kill, w o u n d  or m a i m  u n d e r  A S  11.15.150;

(H) of 5 years, for a s s a u l t  w i t h  intent to kill or 

c o m m i t  rape or r o bbery u n d e r  AS ]1.15.160;

(I) of 3 years, for a s s a u l t  w h i l e  armed under AS

11.15.190;
• j

(J) of 5 years, for p o i s o n i n g  u n d e r  AS 11.35.210;

(K) of 3 years, for a s s a u l t  w i t h  a d a n g e rous w e a p o n

un d e r  A S  11.15.220;

(L) of 7 years, for r o b b e r y  u n d e r  AS 11.15.240;

(M) of 7 years, for k i d n a p p i n g  under AS 11.15.260;

(N) of 5 years, for first d e g r e e  arson under AS 11.20-

. 0 1 0 ;

(0) of 2 years, for a s s a u l t  on an o f f i c e r  in p e n i t e n­

tiary u n d e r  A S  11.30.140;

(P) of 2 years, for a s s a u l t  on an o f f i c e r  in jail 

u n d e r  A S  11.30.160;

(3) if the c o n v i c t i o n  for w h i c h  s e n t e n c i n g  is b e i n g  rendered  

is a v i o l e n t  f elony and is the d e f e n d a n t ' s  thir d or s u b s e q u e n t  v i o l e n t  

felony  conviction , the court  shall s e n t e n c e  the d e f e n d a n t  to a m i n i m u m

- 2 -
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t e r m  of imprisonment,

(A) of 20 years, for first degree m u r d e r  under A S

11.15. 010 and AS 11.15.020;
» '

(B) of 15 years, fpr second d e g r e e  m u r d e r  under A S  • |

11.15.030; !

(C) of 12 years, for m a n s l a u g h t e r  u n d e r  AS 11.15.040;

(D) of 12 years, for n e g l igent  h o m i c i d e  under AS

11.15.080;

(E) of 15 years, for forcible rape as d e f i n e d  in AS

11.15.120; . . '

(F) of 7 years, for m a y h e m  under AS 11.15.140;

(G) of 7 years, for shooting, sta bbing or c u t t i n g  with

i n t e n t  to kill, w o u n d  or m a i m  under AS 11.15.150;

(II) of 7 years, for a s sault w i t h  i ntent to kill or 

c o m m i t  rape or r o bbe ry under AS 11.15.160;

(I) of 5 year’s, for assault w h i l e  armed under AS

11.15.190;

(J) of 7 years, for poi soning under AS 11.15.210;

.(K) of 5 years, for assaul t w i t h  a d a n g e r o u s  w e a p o n

u nder AS 11.15.220;

(L) of 10 years, for robbery under AS 11.15.240;

(M) of 10 years, for k i d n a p p i n g  under A S  11.15.260;

(N) of 7 years, for first d egree  ars on under AS 11.20.-

0 1 0 ;

(0) of 5 years, for a s sault on an o f f i c e r  in a penitentia 

u nder AS 11.30.140;

(P) of 5 years, for a s saul t on an o f f i c e r  in a jail 

under AS 11.30.160;

(b) F o r  p u r p oses of this section, no p r i o r  c o n v i c t i o n s  will be 

c o n s i d e r e d  when a p erio d o f / $ \ o r  more  years l.as e l a p s e d  betw een the
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date of d i s c h a r g e  from d i s p o s i t i o n  of t h e 'i m m e d i a t e l y  p r e c e d i n g  

o f f e n s e  and the date of the c o m m i s s i o n  of the v i o l e n t  f elony for which 

s e n t e n c i n g  is b e i n g  rendered.
9

(c) For p u r p o s e s  of this section:

I
(1) a c o n v i c t i o n  in a n o t h e r  j u r i s d i c t i o n  w h i c h  w o u l d  a m o u n t  • 

to a v i o l e n t  felony c o n v i c t i o n  under the laws of this state is consider e 

a p r i o r  v i o l e n t  felony conviction;

(2) two or m o r e  convic t i o n s  a r i s i n g  out of the same incident 

are c o n s i d e r e d  a single conviction;

(3) "violent felony" m eans the crimes listed in ( a ) (2) and

(3) of this section.

(d) F o r  terms of impri s o n m e n t  requi red under ( a ) (2) or (3) of 

this s e ct ion

(1) i m p r i s o n m e n t  m a y  not be s u s p e n d e d  under AS 12.55.080 

and p r o b a t i o n  or p ar ole may not be grantee ;

(2) impos i t i o n  of sentence may not be s u s p e n d e d  u n d e r  AS 

12.55.085; and ' •

(3) terms of i m p r i s o n m e n t  may not be r e du ced under AS

11.05.150.

(e) N o t h i n g  in this section limits the a u t h or ity of the c o u r t  to 

impose fines for offenses, w h e r e  authorized, in a d d i t i o n  to the required 

term of imprisonment.

Sec. 12.55.037. P R O C E D U R E  FOR D E T E R M I N I N G  P R I O R  C O N V I C T I O N S ,  (a)

If it a p p e a r s  th at a d e f e n d a n t  has p r e v i o u s l y  been c o n v i c t e d  of a 

v i o l e n t  fe lony and is s u bje ct to senten c i n g  as a s econ d or s u b s e q u e n t  

o f f e n d e r  u n d e r  sec. 35 of this chapter, the d i s t r i c t  a t t o r n e y  s hall 

file a c e r t i f i e d  copy of the record of p r i o r  c o n v i c t i o n s  w i t h  the 

c o u r t  b e f o r e  sentencing.

(b) If the d e f e n d a n t  denies the truth of the c e r t i f i e d  c o p y  ~f 

the r e c o r d  of p r i o r  convictions, the court shall hold a hearing,
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w i t h o u t  a jury, on the m a t t e r  b e f o r e  sentencing. A t  the hearing, the 

o n l y  issues b e f o r e  the court are w h e t h e r  the record of p r i o r  convictions 

is th at of the d e f e n d a n t  a nd w h e t h e r  the c o n v i c t i o n  o c c u r r e d  w i t h i n  

the p e r i o d  s p e c i f i e d  in sec. 35(b) of this chapter. The b u r d e n  of 

p r o o f  is on the state to e s t a b l i s h  b e yond a re asonable d o u b t  the fact 

of p r i o r  conv ictions.

* Sec. 3. AS 12.55.060 is a m e n d e d  to read:

Sec. 12.55.060. P R O C E D U R E  UPON D I S C O V E R Y  OF P R I O R  CONVICT IONS.

(a) B efore c o n v i c t i o n  or w h i l e  sentence is effective, if it appears

that a p e r s o n  c o n v i c t e d  of a cr ime in this state has p r e v i o u s l y  been

c o n v i c t e d  and has n o t  been c h arged under s e c . [SECS. 40 AND] 50 of

this chapter, the d i s t r i c t  a t t o r n e y  may file an inform a t i o n  in the

s u p e r i o r  c o u r t  a c c u s i n g  t h a t  p e r s o n  of the pre vious c o n v i c t i o n  or

convict ions. T h e  court shall cause that person, w h e t h e r  c o n f i n e d  in

p r i s o n  o r  otherwise, to b e  b r o u g h t  before it and shall i n f o r m  h i m  of

the a l l e g a t i o n s  c o n t a i n e d  in the i n formatio n and of hi^__£ight to be

[jn q m r c J 07
— * tried as to the truth of the allegations, and shall r ^ quA^e the

a c c u s e d  p e r s o n  jke»=s3B3t w h e t h e r  or not he is the same perso n as c h arged 

in the information. If the a c c u s e d  a c k n o w l e d g e s  or c o n f esses in open 

court, after b e i n g  c a u t i o n e d  as to his rights, that  he was p r e v i o u s l y  

co n v i c t e d  of the crimes charged, or any of them, the court shall 

s e n t e n c e  h i m  as p r o v i d e d  in s e c . [SECS. 40 OR] 50 of this chapter, and 

shall v a c a t e  the p r e v i o u s  sentence, d e d u c t i n g  from the new s e n t e n c e  

all time a c t u a l l y  s e rved on the sentence so vacated. If the a c c u s e d  

says he is not the same person, or refuses to answer, or remains 

silent, the court shall e x a m i n e  the c harge of p r e vious  convictions, 

w h i c h  shall be the on ly m a t t e r  in issue.

(b) If it a p pears f r o m  the e x a m i n a t i o n  that there is s u f f i c i e n t  

cause to b e l i e v e  the a c c u s e d  has been p r e v i o u s l y  c o n v i c t e d  as charged

-5-
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in the inf ormation, the a c c u s e d  shall be c o m m i t t e d  to a w a i t  the action 

of the g r a n d  jury, w h i c h  shall consider on ly the fact of previous 

c o n v i c t i o n s  of the a c c u s e d  If the grand jury indicts the acc used and 

he says he is not the same person, or refuses to answer, or remains 

silent, he shall be t ried b y  jury in the s u p erior  court, and the only 

issue b e f o r e  the jury shall be w h e t h e r  the a c c u s e d  w a s  p r e v i o u s l y  

c o n v i c t e d  as charged. If the jury finds that the a c c u s e d  is the same 

p e r s o n  p r e v i o u s l y  c o n v i c t e d  as charged, or if, a f t e r  b e i n g  cautioned 

as to his rights, the a c c u s e d  ackn owledges o r  c o n f e s s e s  in open court 

th a t  he was p r e v i o u s l y  c o n v i c t e d  as charged, the c o u r t  shall sentence 

h i m  as p r o v i d e d  in s e c . [SECS. 40 OR] 50 of this chapter, and shall 

v a c a t e  the p r e v i o u s  sentence.

(c) The a c c u s e d  may be a d m i t t e d  to bail  e i t h e r  w h i l e  awaiting 

examinat ion, a cti on t the grand jury,'or trial.

* Sec. 4. AS 33.15.1 80 is a m e n d e d  to read:

Sec. 33.15.180. P E R S O N S  E L I G I B L E  F O R  PAROLE. ja_)_ A  state 

p r i s o n e r  o t h e r  than a m i n o r  under age 18 [JUVENILE D E L I N Q U E N T ] , wherever 

co n f i n e d  and s e r v i n g  a d e f i n i t e  term or over 180 days or a term the 

m i n i m u m  o f  w h i c h  is at l east 181 days, and w h o  is not c o n f i n e d  as a 

s e c o n d  or s u b s e q u e n t  o f f e n d e r  under AS 12.55.035, w h o s e  r ecord shows 

t h a t  he has o b s e r v e d  the rules of the i n s t i t u t i o n  in w h i c h  he is 

confined, may, in the d i s c r e t i o n  of the board, be r e l e a s e d  on parole, 

su b j e c t  to the l i m i t a t i o n  p r e s c r i b e d  in secs. 80 and 2 3 0 ( a / (1) of this 

c h a p t e r .

(b) A  state p r i s o n e r  c o n f i n e d  as a seco nd or s u b s e q u e n t  offender 

under. AS 12 .55.035 m a y  not be c o n s i d e r e d  for parole.

* Sec. 5. A S  33.20 .010 is r e p e a l e d  and r e - e n a c t e d  to read:

Sec. 33.20.010. C O M P U T A T I O N  OF GOOD TIME. (a) Each pris oner 

co n v i c t e d  of an o f f e n s e  a g a i n s t  the state and s e n t e n c e d  to confinement
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in a penal or c o r r e c t i o n a l  institution, w h o s e  r e c o r d  of c o n d u c t  shows 

that he has f a i t h f u l l y  o b s e r v e’ the rules of that i n s t i t u t i o n  a n d  has 

not been s u b j e c t  to discip l i n e ,  is e n t i t l ^ y i o a  d e d u c t i o n  f r o m  the 

term of his s e n t e n c e  of one day for every«||gldav<£ of g o o d  c o n d u c t

(b) G o o d  time e a r n e d  in excess of 30 days is n o t  s u b j e c t  to

.forfeiture for a s u b s e q u e n t  infraction, m i s c o n d u c t ,  ox crime.

* Sec. 6. AS 12.55.040, 33.20.020 and 33.20. 040 are repealed.

* Sec. 7. A P P L I C A B I L I T Y .  (a) A S  12.55.035, as e n a c t e d  in sec. 2 of

this Act, applies to s e n t e n c i n g  upon c o n v i c t i o n s  o n l y  for v i o l e n t  felonie s 

co m m i t t e d  after the e f f e c t i v e  d a t e  of this Act. W h e n  s e n t e n c i n g  for those 

convictions, the c o u r t  shall c o n s i d e r  p r i o r  c o n v i c t i o n s  for v i o l e n t  felonies 

w h e t h e r  c o m m i t t e d  b e f o r e  or after the e ffec t i v e  date  o f  this Act.

(b) A S  33.15.180, as a m e n d e d  in sec. 4 of this Act, a p p l i e s  to

p e r s o n s  i m p r i s o n e d  for v i o l e n t  felonies c o m m i t t e d  a f t e r  the e f f e c t i v e  date
1

of this Act.

(c) AS 33.20.010, as r e - e n a c t e d  in sec. 5 o f  this Act, a p p l i e s  

to all persons i m p r i s o n e d  in state i n s t i t u t i o n s  as of the e f f e c t i v e  d a t e  of 

this Act, w i t h o u t  r e t r o a c t i v e  a p p l i c a t i o n  however.

* Sec. 8. INTENT. S e c t i o n  2 of this A c t  is i n t e n d e d  to s t r e n g t h e n  

p r e s e n t  i m p r i s o n m e n t  p r o v i s i o n s  r a t h e r  than lower m i n i m u m  terms r e q u i r e d  by 

statute, e s p e c i a l l y  those m i n i m u m  terms p r o v i d e d  in AS 11.15.010, 11.15.020 

and 11.15.030. U n d e r  sec. 2 of this Act, a s econd or s u b s e q u e n t  o f f e n d e r  

does not have a v a i l a b l e  to h i m  p r o v i s i o n s  for r e d u c t i o n  or s u s p e n s i o n  of 

s e n t e n c e .
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P R O P O S E D

O r i g i n a l  S p o n s o r :  R u l e s  C o m m i t t e e  by
R e q u e s t  of the G o v e r n o r

IN T H E  HOUSE

Except

BY T H E  J U D I C I A R Y  COMMITTEE

CS F O R  H O U S E  B I L L  NO. 600 

IN T H E  L E G I S L A T U R E  F O R  T H E  S T A T E  OF A L A S K A  

N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  •

A BILL

For a n  A c t  e n t i tx-d: "An Act r e l a t i n g  to d e t e r m i n a t e  s e n t e n c i n g . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S TAT E O F  A L A SK A:

* S e c t i o n  1. AS 1 1 . 0 5 - 1 5 0 . is a m e n d e d  to read:

' Sec. 1 1 . 0 5 . 1 5 0 .  I M P O S I N G  LES S T H A N  P R E S C R I B E D  PENAL TY

in  a case of m u r d e r  o r  rape, or a case of a v i o l e n t  felony for w h i c h  

s e n t e n c i n g  is i m p o s e d  in a c c o r d a n c e  w i t h  AS 1 2 . 5 5 . 0 3 5 ( a ) (2) or (3), 

t h e  court may, u p o n  c o n v i c t i o n ,  w h e n  in its o p i n i o n  the facts and 

c i r c u m s t a n c e s  m a k e  the m i n i m u m  p e n a l t y  p r o v i d e d  in this t itle manifestl y 

t o o  severe, i m p o s e  a l esser penalty , e i t h e r  o f  a fine or imp ris o n m e n t  

o r  both. W h e n  less t h a n  the m i n i m u m  p e n a l t y  is imposed, the court 

s h a l l  set out the r e a s o n s  for its a c t i o n  on the r e c o r d  in the case.

* Sec. 2 . AS 1 2 . 5 5  is a m e n d e d  by a d d i n g  n e w  s e c t i o n s  to read:

Sec. 1 2 . 5 5 . 0 3 5 .  S E N T E N C I N G  F O R  V I O L E N T  F E L O N I E S .  (a) E v e r y

p e r s o n  c o n v i c t e d  of a v i o l e n t  f e l o n y  shall be s e n t e n c e d  as follows: .

(1 ) if the c o n v i c t i o n  for w h i c h  s e n t e n c i n g - i s  b e i n g  rendered 

is a v i p l e n t  f e l o n y  a n d  is the d e f e n d a n t ' s  first v i o l e n t  f e l o n y  c o n v i c­

tion, the c o u r t  m a y  s e n t e n c e  the d e f e n d a n t  to a t e r m  of impriso nment, 

w i t h i n  the l i m i t s  p r o v i d e d  by law, or in a c c o r d a n c e  w i t h  AS 33.15. 230 

or  secs. 80 or 85 of this chapter;

(2 ) if t h e  c o n v i c t i o n  for w h i c h  s e n t e n c i n g  is b e i n g  rendered 

is a v i o l e n t  f e l o n y  and is the d e f e n d a n t ' s  s e c o n d  v i o l e n t  felony 

co n v i c t i o n ,  the c o u r t  shall se ntence the d e f e n d a n t  to a term of im prjeon 

m e n t  of not less t h a n  o n e - h a l f  the m a x i m u m  t e r m  a u t h o r i z e d  by law;

(3 ) if the c o n v i c t i o n  for w h i c h  s e n t e n c i n g  is b e i n g  r e n d e r e d

- 1 -
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is a v i o l e n t  f e l o n y  a n d  is the d e f e n d a n t ' s  t h i r d  or sub seq u e n t  violent 

f e l o n y  c o n v i c t i o n ,  the court shall s e n t e n c e  the d e f e n d a n t  \o the 

m a x i m u m  t e r m  a u t h o r i z e d  by law.

(b) F o r  t h e  p u r p o s e s  of this section, no p r i o r  c o n v i c t i o n s  will 

b e  c o n s i d e r e d  w h e n  a p e r i o d  of five or m o r e  y e a r s  has e l a p s e d  b e t w e e n  

t h e  d a t e  of d i s c h a r g e  f r o m  disposition, of the i m m e d i a t e l y  p r e c e d i n g  

o f f e n s e  a n d  the d a t e  o f  the c o m m i s s i o n  of the v i o l e n t  f elony for- w h i c h  

s e n t e n c i n g  is b e i n g  r e n d e r e d .  ' : .

(c) F o r  the o u r p o s e s  of this section:

(1) a c o n v i c t i o n  in a n o t h e r  j u r i s d i c t i o n  w h i c h  w o u l d  amount 

to a v i o l e n t  f e l o n y  c o n v i c t i o n  u n d e r  the laws of this state is c o n­

s i d e r e d  a p r i o r  v i o l e n t  felony convic tion;

• ' * • '
(?) a c o n v i c t i o n  w h i c h  a u t h o r i z e s  a m a x i m u m  t e r m  of i m p riso n­

men t  for life is c o n s i d e r e d  as h a v i n g  a t e r m  of i m p r i s o n m e n t  of 99 

years;

(3) " v i o l e n t  felony" me ans a v i o l e n t  c r i m e  a g a i n s t  a n o t h e r  

p e r s o n  or a v i o l e n t  c r i m e  w h i c h  tends to e n d a n g e r  a person; "violent 

fe l o n y "  m e a n s  o n l y  the f o l l o w i n g  crimes:

(A) AS 1 1 . 1 5 . 0 1 0  —  first d e g r e e  m u r d e r ;

(B) AS 1 1 . 1 5 . 0 2 0  — 'o b s t r u c t i n g  or i n j u r i n g  r a i l r o a d  

o r . a i r c r a f t ;

(C) AS l l . i 5 . 0 3 0  —  second  d e g r e e  murder;

(D) AS 1 1 . 1 5 . 0 ^ 0  —  m a n s l a u g h t e r ;  •

(E) AS l l . i 5 .O80 —  n e g l i g e n t  h o m i cide;

(F) AS 1 1 . 1 5 . 1 2 0  —  rape; •

■(G) AS 1 1 . 1 5 . 1 ^ 0  —  m a y h e m ;

(H) AS 1 1 . 1 5 * 1 5 0  —  sho oting, s t a b b i n g  or c u t t i n g  v/ith

intent to kill, v/ound or maim;

(I) AS I l . i 5 .l60 —  a s s a u l t  w i t h  i n t e n t  to kill or

- 2 -  • . . •
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c o m m i t  r a p e  o r  r o b b e r y ;  ' * V

(J) A S  1 1 . 1 5 . 1 9 0  —  a s s a u l t  w h i l e  armed;

(K) A S  1 1 . 1 5 . 2 1 0  —  poisoning;

. . (L) A S  1 1 . 1 5 . 2 2 0  —  a s sa ult w i t h  a d a n g e r o u s  w e apon;

(M) A S  1 1 . 1 5 . 2 4 0  —  robbery; '

' (N) A S  1 1 . 1 5 . 2 6 0  —  kidnapp ing;

(0) A S  1 1 . 2 0 . 0 1 0  —  first d e g r e e  arson;

(P) A S  1 1 . 2 0 . 0 8 0  —  b u r g l a r y . i n  a d w e l l i n g  house; .

*> ■ '
(Q) A S  1 1 , 3 0 . 1 4 0  —  a s s a u l t  o n  o f f i c e r  in p e n itent iary;

(R) A S  1 1 . 3 0 . 1 6 0  —  assault, o n  o f f i c e r  in jail;

(4) t w o  o r  m o r e  c o n v i c t i o n s  a r i s i n g  out of the same incident

a re c o n s i d e r e d  a s i n g l e  c o n v i c t i o n .

(d) F o r  t e r m s  o f  i m p r i s o n m e n t  r e q u i r e d  u n d e r  (a) (2) o r  (3) of thi

s e c t i o n  • . .

(1) i m p r i s o n m e n t  m a y  not be s u s p e n d e d  u n d e r  A S  1 2 . 5 5.080 •

a n d  p r o b a t i o n  o r  p a r o l e  m a y  n o t  be granted;

(2) i m p o s i t i o n  o f  s e n t e n c e  m a y  n o t  be s u s p e n d e d  u n d e r  AS • -

1 2 . 5 5 . 0 8 5 ;

(3) t e r m s  o f  i m p r i s o n m e n t  m a y  n o t  b e  r e d u c e d  u n d e r  AS

1 1 . 0 5 . 1 5 0 .  • . .

(p) N o t h i n g  in t h i s  s e c t i o n  limits the a u t h o r i t y  of the c o u r t  to 

i m p o s e  fines for o f f e n s e s ,  w h e r e  authorized, in a d d i t i o n  to the required 

t e r m  of i m p r i s o n m e n t .

Sec. 1 2 . 5 5 . 0 3 7 .  P R O C E D U R E  F O R  D E T E R M I N I N G  P R I O R  C O N V I C T I O N S .  •

(a) If it a p p e a r s  t h a t  a d e f e n d a n t  has p r e v i o u s l y  b e e n  c o n v i c t e d  of a 

v i o l e n t  f e l o n y  a n d  is s u b j e c t  to s e n t e n c i n g  as a s econd o r  s u b s e q u e n t  

o f f e n d e r  u n d e r  sec. 35 o f  th is chapter, the d i s t r i c t  a t t o r n e y  shall 

file a c e r t i f i e d  c o p y  o f  the r e c o r d  o f  p r i o r  c o n v i c t i o n s  w i t h  the 

c o u r t  b e f o r e  s e n t e n c i n g .

0 3 - 0 3 B  -  *
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(b) If the d e f e n d a n t  d e nies the t ruth of the c e r t i f i e d  c o p y  of 

the r e c o r d  o f  p r i o r  convi c t i o n s ,  the c o u r t  shall h o l d  a hearing, 

w i t h o u t  a jury, on the m a t t e r  b e f o r e  sentencing. A t  the hearing, the 

o n l y  i s s u e s  b e f o r e  the c o u r t  are w h e t h e r  the r e c o r d  of p r i o r  convictions

is t h a t  of t h e  d e f e n d a n t  and w h e t h e r  the c o n v i c t i o n  o c c u r r e d  w i t h i n  ^

the p e r i o d ' s p e c i f i e d  in sec. 35(b) of this chapter. The b u r d e n  of 

p r o o f  is o n  t h e  s t a t e  to estab lish, b y  a p r e p o n d e r a n c e t h e ^ v i d e n c e,

the fact o f  p r i o r  c o n v i c t i o n s .  '•

'>
* Sec. 3. AS 1 2 . 5 5 . 0 5 0  is a m e n d e d  to read:

Sec. 1 2 . 5 5 . 0 5 0 .  I N C R E A S E D  P U N I S H M E N T  F O R  P E R S O N S  C O N V I C T E D  ••

O F  M O R E  T H A N  O N E  F E LON Y. E x c e p t  for a p e r s o n  s e n t e n c e d  for 

a v i o l e n t  f e l o n y  u n d e r  sec. 35(a) (2) o r  (3) of this chapter, 

a [A] p e r s o n  c o n v i c t e d  o f  a f elon y in this state w h o  has been 

p r e v i o u s l y  c o n v i c t e d  of a f e lony in this state or elsewhere, if the 

same c r i m e  e l s e w h e r e  w o u l d  c o n s t i t u t e  a f e l o n y  u n d e r  A l a s k a  law, is 

p u n i s h a b l e  as follows:

(1) If t h e  p e r s o n  is c o n v i c t e d  of a f e l o n y  w h i c h  w o u l d  

be p u n i s h a b l e  b y  i m p r i s o n m e n t  for a t e r m  less t h a n  his n a t u r a l  life, 

a n d  h a s  p r e v i o u s l y  b e e n  c o n v i c t e d  of one felony, t h e n  he is p u n i s h a b l e  

b y  i m p r i s o n m e n t  for not less than the m i n i m u m  n o r  m o r e  than t w i c e  . 

the l o n g e s t  t e r m  p r e s c r i b e d  for the f e l o n y  of w h i c h  t h a t  p e r s o n  is 

convic t e d .  ’

(2) If t h e  p e r s o n  has p r e v i o u s l y  b e e n  c o n v i c t e d  o f  two 

felonies, t h e n  h e  is p u n i s h a b l e  b y  i m p r i s o n m e n t  for n o t  less than 

the m i n i m u m  n o r  m o r e  than tv/ice the l o n g e s t  t e r m  p r e s c r i b e d  h e r e i n  

for a s e c o n d  c o n v i c t i o n  of felony.

(3) If t h e  p e r s o n  has p r e v i o u s l y  b e e n  c o n v i c t e d  o f  t h r e e  

or m o r e  f e l o n i e s ,  t h e n  on the f o urth .conviction he shall  be a d j u d g e d  

an h a b i t u a l  c r i m i n a l ,  and is p u n i s h a b l e  b y  i m p r i s o n m e n t  for n o t  less

03 - 0 3 8
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t h a n  20 y e a r s  n o r  m o r e  than the r e m a i n d e r  o f ’his  n a t u r a l  life..

* Sec. 4. A S  1 2.55.060 is a m e n d e d  to read: •

Sec. 12.55.060 . P R O C E D U R E  U P O N  D I S C O V E R Y  OF P R I O R  C O N V I C T I O N S .

(a) B e f o r e  c o n v i c t i o n  or w h i l e  s e n t e n c e  is effec t i v e ,  if it appears 

t h a t  a p e r s o n  c o n v i c t e d  of a c r i m e  in this state h as p r e v i o u s l y  b e e n  

c o n v i c t e d  a n d  h a s  n o t  b e e n  c h a r g e d  u n d e r  s e : . [SECS. 40 AND] 50 of 

t h i s  c h a p t e r ,  the d i s t r i c t  a t t o r n e y  m a y  file an i n f o r m a t i o n■in the 

s u p e r i o r  c o u r t  a c c u s i n g  that p e r s o n  o f  the p r e v i o u s  c o n v i c t i o n  o r  I

c o n v i c t i o n s .  T h e  c o u r t  shall c a u s e  t h a t  p e rso n, w h e t h e r  c o n f i n e d  

in p r i s o n  o r  o therwis e, to be b r o u g h t  b e f o r e  it and s h a l l  i n f o r m  h i m  

of the a l l e g a t i o n s  c o n t a i n e d  in the i n f o r m a t i o n  and o f  h i s  r i g h t  to 

b e  t r i e d  as to the t r u t h  of the a l l eg ations, a n d  s h a l l  r e q u i r e  the 

a c c u s e d  p e r s o n  to say w h e t h e r  o r  n o t  he is the same p e r s o n  as c h a r g e d  

in t h e  i n f o r m a t i o n .  If the a c c u s e d  a c k n o w l e d g e s  o r  c o n f e s s e s  in open 

court, a f t e r  b e i n g  c a u t i o n e d  as to his rights, t h a t  he w a s  p r e v i o u s l y  

c o n v i c t e d  o f  the c rimes c harged, or a n y  of them, the c o u r t  shall sentence 

h i m  as p r o v i d e d  in s e c . [SECS. 40 or 50 of this cha pt e r ,  a n d  shall 

v a c a t e  the p r e v i o u s  sentence, d e d u c t i n g  f r o m  t he n e w  s e n t e n c e  all 

time a c t u a l l y  s e r v e d  on the s e n t e n c e  so v a c a t e d .  If t h e  a c c u s e d  says 

h e  is n o t  the same perso n, o r  r e f u s e s  to answer, or r e m a i n s  silent, 

the c o u r t  s h a l l  e x a m i n e  the c h a r g e  o f  p r e v i o u s  c o n v i c t i o n s ,  w h i c h  

s hall b e  t h e  o n l y  m a t t e r  in issue.

(b) If it a p pears f r o m  the e x a m i n a t i o n  t h a t  t h e r e  is s u f f i c i e n t  

c a u s e  to b e l i e v e  the a c c u s e d  has b e e n  p r e v i o u s l y  c o n v i c t e d  as c h a r g e d  

in the i n f o r m a t i o n ,  the a c c u s e d  shall b e  c o m m i t t e d  to a w a i t  the actio n 

of the g r a n d  jury, w h i c h  sh all c o n s i d e r  o n l y  the fact of p r e v i o u s  

c o n v i c t i o n s  of the accused. If the  g r a n d  j u r y  i n d i c t s  the a c c u s e d  

and he says he is n o t  the same person, o r  r e f u s e s  t o  answer, o r  r e ma ins 

silent, he shall be t r i e d  b y  jury in t he s u p e r i o r  court, and the o n l y
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i s s u e  b e f o r e  the jury shal l b e  w h e t h e r  the a c c u s e d  w a s  p r e v i o u s l y  

c o n v i c t e d  as charged . If the jury find t h a t  the a c c u s e d  is the same 

p e r s o n  p r e v i o u s l y  c o n v i c t e d  as charged, or if, a f t e r  b e i n g  c a u t i o n e d  

as to h i s  rights, the a c c u s e d  a c k n o w l e d g e s  or c o n f e s s e s  in o p e n  c o u r t  

t h a t  h e  w a s  p r e v i o u s l y  c o n v i c t e d  as charged, the c o u r t  s h a l l  s e n t e n c e  ' 

h i m  as p r o v i d e d  in s e c . [SECS. 40 DR] 50 of this c h a p t e r ,  and s h a l l  

v a c a t e  the p r e v i o u s  sentence, d e d u c t i n g  from t h e  n e w  s e n t e n c e  a l l  

t i m e  s e r v e d  o n  the v a c a t e d  sentence.

(c) T h e  a c c u s e d  m a y  b e  a d m i t t e d  to b a i l  e i t h e r  w h i l e  a w a i t i n g

e x a m i n a t i o n ,  a c t i o n  of the g r a n d  jury, o r  trial.

Sec. 5. AS 3 3 . 1 5.180  is a m e n d e d  to read: . _

Sec. 33.15.180. P E R S O N S  E L I G I B L E  F O R  PAROLE. (a) A  s t a t e

p r i s o n e r  o t h e r  than a j u v e n i l e  delinq u e n t ,  w h e r e v e r  c o n f i n e d  a n d  

s e r v i n g  a d e f i n i t e  t e r m  of o v e r  180 days o r  a t e r m  t h e  m i n i m u m  o f  

w h i c h  is at l e a s t  181 days, a n d  w h o  is not c o n f i n e d  as a s e c o n d  o r  s u b­

se q u e n t  o f f e n d e r  u n d e r  A S  12.5 5.035, w h o s e  r e c o r d  s h o w s  t h a t  h e  h a s  

o b s e r v e d  the r ul es o f  the i n s t i t u t i o n  in w h i c h  h e  is c o n f i n e d ,  m a y ,  in 

the d i s c r e t i o n  of the board, be r e l e a s e d  o n  parole, s u b j e c t  t o  t h e  

l i m i t a t i o n  p r e s c r i b e d  in secs. 80 and 230(a)(1) of t h i s  c h a pter.

(b) A  state p r i s o n e r  c o n f i n e d  as a s e c o n d  o r  s u b s e q u e n t  o f f e n d e r  

u n d e r  A S  1 2 . 5 5 . 0 3 5  m a y  n o t  b e  c o n s i d e r e d  for parole.

Sec. 6. AS 3 3 . 2 0.010 is r e p e a l e d  and r e - e n a c t e d  to r e a d :

Sec. 33 .20. 0 1 0 .  C O M P U T A T I O N  OF GOOD TIME. E a c h  p r i s g n e r  convicte< 

of an o f f e n s e  a g a i n s t  the s t a t e  and c o n f i n e d  in a p e n a l  o r  c o r r e c t i o n a l  

i n s t i t u t i o n ,  w h o s e  r e c o r d  of c o n d u c t  shows t h a t  he h a s  f a i t h f u l l y  o b­

ser v e d  the r u l e s  of t h a t  i n s t i t u t i o n  a n d  has n o t  b e e n  s u b j e c t  to 

p u n i s h m e n t ,  is e n t i t l e d  t o  a d e d u c t i o n  f r o m  t h e  t e r m  o f  his s e n t e n c e  

of one  d a y  for e v e r y  two days o f  good c o n d u c t  served.

Sec. 7. AS 12. 55.040, 33.20 . 0 2 0  and 33.20.040 are r e p e a l e d .
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* Sec. 8. A P P L I C A B I L I T Y .  (a) A S  12.55.035, as e n a c t e d  in sec. 2 of 

this A c t ,  a p p l i e s  to s e n t e n c i n g  u p o n  c o n v i c t i o n s  o n l y  for v i o l e n t  felonies  

c o m m i t t e d  a f t e r  the e f f e c t i v e  da te o f  this Act. W h e n  s e n t e n c i n g  for those 

c o n v i c t i o n s ,  the c o u r t  shall c o n s i d e r  p r i o r  c o n v i c t i o n s  for v i o l e n t  felonies 

wh e t h e r  c o m m i t t e d  b e f o r e  o r  a f t e r  the e f f e c t i v e  date of t h i s  Act.

(b) 'AS 3 3.15 .180, as a m e n d e d  in sec. 5 of thi s Act, a p p l i e s  to 

p e rsons i m p r i s o n e d  f o r  v i o l e n t  f e l o n i e s  c o m m i t t e d  a f t e r  t h e  e f f e c t i v e  date 

of t h i s  A c t . ..

(c) A S  3 3.20. 010, as r e - e n a c t e d  in sec. 6 o f  t h i s  Act, applies 

to all p e r s o n s  i m p r i s o n e d  in s tate  i n s t i t u t i o n s  as of t h e  e f f e c t i v e  d a t e  of 

this A c t ,  w i t h o u t  r e t r o a c t i v e  a p p l i c a t i o n  however.
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Hon. T e r r y  G a r d i n e r  
H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
Juneau, A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  Gardiner:

O n  M a r c h  15, 1976 the A l a s k a  J u d i c i a l  Council m e t  
in A n c h o r a g e  a n d  u n a n i m o u s l y  r e s o l v e d  to express its strong 
o p p o s i t i o n  to any and all p r o p o s e d  cri mi n a l  sentencing 
l e g i s l a t i o n  b a s e d  on m a n d a t o r y  m i n i m u m  or s o - c a l l e d  " f l a t­
time" formulae. L e g i s l a t i o n  w h i c h  p u r p o r t s  to b i n d  the 
c o n s c i e n c e  o f  the j u dge by c o m p e l l i n g  h i m  to h a n d  down a 
p r e - o r d a i n e d  t e r m  of i m p r i s o n m e n t  to b r o a d  classes of p e r sons 
w i t h o u t  a n y  r e g a r d  e ither to the p a r t i c u l a r  facts a:id c i r c u m­
stances s u r r o u n d i n g  the c o m m i s s i o n  of the crime, or to the 
social a n d  p e r s o n a l  h i s t o r y  of the d e f e ndant is p r o d u c t i v e  
of m o r e  i n j u s t i c e  than the p r o b l e m  it is intended to remedy.

No j u d g e  s hould be p l a c e d  in the p o s i t i o n  of being  
r e q u i r e d  b y  the law to b l i n d  h i m s e l f  to the actual facts and 
ci r c u m s t a n c e s  of the cases he is called u p o n  to decide.

The m a n d a t o r y  m i n i m u m  a n d  " f l a t - t i m e "  bills n o w  
b e f o r e  the L e g i s l a t u r e  use the e x i s t i n g  criminal laws as 
their foundation. To s uperimpo se e n t i r e l y  n e w  sente n c i n g  
p r o v i s i o n s  u p o n  o u r  c o de--a code w h i c h  w a s  n e v e r  i n t e n d e d  by 
its d r a f t s m a n  to b e a r  such a b u r d e n - - w i l l  ope n the door to 
m a n y  u n f o r s e e n  a n d  ano malous results, some of w h i c h  are 
l ikel y to p r o d u c e  u n i n t e n d e d  i n j u s t i c e  in indivi dual cases.

T h e  t raditiona l c o mmon law c l a s s i f i c a t i o n  of 
crimes into " fel onies" a nd " misdemeanors", and the t y p i cally 
b r o a d  s u bclasses o f  felonies, s u c h  as "robbery", "rape", 
" burglary", etc. are quite g e ner al a n d  en compass w i t h i n  each 
class m a n y  v a r y i n g  levels of h a r m f u l n e s s  and culpability. 
U n d e r  the p r e s e n t  s y s t e m  the t o t a l l y  u n g u i d e d  d i s c r e t i o n  of 
the s e n t e n c i n g  j u d g e  is r e l i e d  u p o n  to take these differences
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into a c c o u n t  in e a c h  case. M a n y  have c o n s i d e r e d  that the 
e x e r c i s e  o f  this s u b s t a n t i a l l y  u n g u i d e d  d i s c r e t i o n  b y  judges 
o f  w i d e l y  d i f f e r i n g  p e r s o n a l i t i e s  and p r e d i s p o s i t i o n s  has 
r e s u l t e d  in u n d u e  d i s p a r i t y  a n d  inequity. However, it m a y  
b e  w e l l  to p o i n t  out that all the b l a m e  s houl d n o t  be p lac ed 
o n  the j u d i c i a r y  for the d i s p a r i t y  w h i c h  exists. A  d i s t i n­
gu i s h e d  f e d e r a l  jurist, Judge M a r v i n  F r a n k e l  of the U n ited 

ates D i s t r i c t  Court for the E a s t e r n  D i s t r i c t  of N e w  Y o r k  
wv-iented, in h i s  b o o k  Cr iminal Sentences: L a w  W i t h o u t
O r d e r  (1972):

[0]ur l e gislators  h a v e  n o t  done 
the m o s t  r u d i m e n t a r y  job of e n­
act i n g  m e a n i n g f u l  sente n c i n g  'lav/s' 
w h e n  they hav e n e g l e c t e d  even to 
s k e t c h  d e m o c r a t i c a l l y  de term i n e d  
s tatem e n t s  of b a s i c  purpose. L e f t  
at large, w a n d e r i n g  in deserts of 
u n c h a i n e d  discretion, the judges 
suit their o w n  v a l u e  systems i n s o­
far as they think about the p r o b l e m  
at all.

If w e  are n o t  to rel y u p o n  the totally u n g u i d e d  
d i s c r e t i o n a r y  d e c i sions  of d i verse  individual judges, it 
b e c o m e s  e n c u m b a n t  u p o n  the L e g i s l a t u r e  itself to con sider 
e a c h  o f f e n s e  a n d  to p r o v i d e  for a s y stem of c a r e fu lly graded 
levels o f  c u l p a b i l i t y  b a s e d  u p o n  the actu al social h a r m  
c a u s e d  b y  the d e f e n d a n t ' s  actions, the extent of his evil 
m o t i v a t i o n  if any, a n d  such a g g r a v a t i n g  o r  m i t i g a t i n g  c i r­
cu m s t a n c e s  as m a y  hav e s u r r o u n d e d  the c ommission  of the act. 
E v e n  if w e  t o t a l l y  p u t  to one side any and all c o n s i d e r a­
tions of the d e f e n d a n t ' s  age, race, sex, a n d  socio-econom ic 
b a c k g r o u n d ,  a j u s t  senten c i n g  law m u s t  take into account, 
f or example, that n o t  all assaults w i t h  dangerous w e a p o n s  
a r e  o f  e qu al culpability. Some p r o d u c e  serious h a r m  and 
some do not. Some are the r e s u l t  of e x treme p r o v o c a t i o n  and 
o t h e r s  are t o t a l l y  unprovoked. Some forgers are compulsive 
a lcoholics,  a n d  others are p r o f e s s i o n a l  criminals'. The 
b r o a d  c a t e g o r i e s  of the e x i sting law are si mply insufficiently 
p r e c i s e  for m a n d a t o r y  sentencing.

H a v i n g  p r e p a r e d  a c o m p r e h e n s i v e ^ a n a l y s i s  and 
r e v i e w  o f  s e n t e n c i n g  p r a c t i c e s  in Alaska, the J u d icial

S e n t e n c i n g  in Alaska: A  D e s c r i p t i o n  of the P r o c e s s  and S u m m a r y
o f  S t a t i s t i c a l  D a t a  for 1973.



Hon. T e r r y  G a r d i n e r  
M a r c h  25, 1976 
P a g e  T h r e e

C o u n c i l  is w e l l  aware of the n e e d  for reform. A c  this time, 
the J u d i c i a l  Council has u n d e r  c o n s i d e r a t i o n  a p r o p o s a l  for 
b a s i c  s t r u c t u r a l  changes in the s e n t e n c i n g  process; it will 
r e p o r t  to the L e g i s l a t u r e  at the c o n c l u s i o n  of the study.
T h i s  s e n t e n c i n g  plan, d u b b e d  " p r e s u m p t i v e  sentencing", w as 
r e c e n t l y  f o r m u l a t e d  by a special task force of The T w e n t i e t h  
C e n t u r y  F u n d  in N e w  Y o r k  City. T h e  task force study pa nel 
w a s  c h a i r e d  b y  former C a l i f o r n i a  G o v e r n o r  E d m u n d  G. Brown, Sr. 
a n d  w a s  c o m p o s e d  of d i s t i n g u i s h e d  jurists, law professors, a 
p o l i c e  chief, a n d  ot her i n v o l v e d  w i t h  the criminal justice 
p rocess. A l t h o u g h  the p r o p o s a l  is c o m p l e x  and sophisticated, 
c o m p l e x i t y  m a y  well b e  r e q u i r e d  if w e  are j u s t l y  to address 
a p r o b l e m  w h i c h  is p r o b a b l y  not am ena b l e  to simpli stic 
solutions.

T he e n c l o s e d  N e w  Y o r k  T i m e s  a r ticle  b r i e f l y  describes 
the p r e s u m p t i v e  sente n c i n g  system. The details of this 
propos al, in the form  of advance p a g e  p r o o f s  are n o w  being 
r e v i e w e d  b y  the J u d icial Council. The final p u b l i s h e d  
r e p o r t  w i l l  n o t  be r e l e a s e d  b y  the M c G r a w - H i l l  B o o k  C o mpany 
u n t i l  A p r i l  13. P u r s u a n t  to our a g r e e m e n t  w i t h  The T w e n t i e t h  
C e n t u r y  Fund, w e  m a y  m a k e  a v a i l a b l e  to you an adva nce copy 
o f  the p a g e  proofs, if y o u  w i s h  one.

In summary, the J u d i c i a l  Council strongly urges 
y o u  to d e f e r  a n y  final l e g i s l a t i v e  a dti on in the area of 
s e n t e n c e  r e f o r m  until such time as it completes its r epo rt on 
p r e s u m p t i v e  s e n t e n c i n g  p r o p o s a l s  a n d  u ntil ad equ a t e  study of 
a l t e r n a t i v e s  for stuctural r e f o r m  can be explored.

V e r y  t ruly y o u r s ,

M i c h a e l  L. R u b i n s t e i n

cc: J u d i c i a l  C o uncil M e m b e r s
Hon. A v r u m  Gross



Indeterminate prison sentences, . 
a major reform until recently, are now considered ' 

a mess, by liberals and consea'atives alike.

E v  U la n  D e r s lio w ita

W hen P residen t Ford w as con­
fronted with L ynclte  Frommc’s loaded 
Cun, he w as on h is  w ay lo address 
the  Ciilifornia S ta te  Legislature 0.-1 
the subject of v io lent crime. Among 
th e  key th.-mcs o f his speech was 
t  criticism  of o u r curren t sentencing 
Jaws, um ler w hich Judge.* end parotr 
boards exercise w ide discretion in de­
term ining a convicted crim inal's sen­
tence. Po! -iting to  tho fact th a t "nearly  
4  out of 10 persons using firearm s to 
k i l l . . .  o r rob . . .  a re  returned to  the 
s tree ts . . . w ithou t serving a prison 
sentence," the President called for 
the  adoption of "m andato ry  sen tenc­
es"  in o rder to resto re  " th e  ce rta in ­
ty  of confinem ent th a t is presently  
1 eking."

As the P resident w as delivering his 
tpcceh, its  point w as being d ram atical­
ly highlighted In ano ther part of town 
w here law’-cnfurcenicnt offieinls were 
busily debating  w hether to  charge 
Miss Fram m e u nder Federal o r sta le  
law . O nr prim ary  consideration was, 
qu ite  obviously, the kind of sentence 
she could receive If convicted. A 
glance a t the re levan t s ta tu tes con- 
c rc t.ly  illustra tes th e  pervasive lack 
o f •'<■:.-ta ln ty" under existing law:-The 
Federal law  agains t attem pting to  kill 
the  Prcdden'. ca rrie s  a sentence of 
“any  term s of years ,"  while the appli- 
c.aVa California s ta tu te  would allow 
tb s  to  sen tence  her “ to  prison
for fix r.ionth t to  life, or in a  county 
Jail n a t exceeding one  year, o r by fine 
n o t c*c ceding five thousand dollars."

In o th er w ords, the  iudge w ho re ­
cently  sentenced Miss Fromme to  life 
In p.-iiun h i 'J  th :  w idest possible die- 
cretian to  determ ine her sentence. "I 
have no guidelines to  go by ." Judge 
Thom as J. M actlridu declared; indeed, 
he could also  have Imposed a sentence 
of probation, six  month* in jail, 23 
y e a n  1.1 p rison—o r  even a  fine.

Tliis situation  Is n o t unique to  Cali­
fornia o r the Federal system ; nor 
is  it limited to  special crim es such

Alan Dcrahowilx. p ro /n s o r  0 /  law 
o t Harvard, is coordinator o f tho Twen. 
tieth  Century Fund's Taah Fore* on 
Crimi-icI Sentencing.

as attem pted Presidential assassina­
tions V irtua'iy every State vests con- 
aiderabl? ser.teiwir.g discretion in 
Judges. Moreover, every sta te  and the 
Federal Government now employ "In ­
determ inate sentencing" for most se ri­
ous crimes.

Indeterm inate sentencing simply 
m ein s th a t the amount of time a 
convicted criminal will actually serve 
Is decided nut by the legislature when 
it  r ru c ts  the criminal sta tu te , nor 
even by the sentencing judge when 
he formally Imposes sentence, but 
ra ther by same adm inistrative agency 
—generally called the "parole board" 
or the "adult authority"—during the 
time the  prisoner is serving his sen­

tence. Beth the  legislature and the 
si'ntr.ncirg judge still h av e 'im p o rtan t 
roles t o  m I E - d e t e r m i n a t e  rcrter.e- 
In-;: Tltc-y generally sc : the ou-er limits 
of the  confinement, but these lim its 
are generally set very widely, and it 
th u i becomes the responsibility of the 
p i  role a g e n c y  to  m ake th -  d e c i s i o n  
th a t really counts: W hen will the  de­
fendant get back on th e  street?

Indeterm inate sentencing has 
emerged during th is century  as a  
m ajor reform designed to  subv-.itutr 
rehabilitation to r retribution, tir.-.if this 
p a tt decade, virtually every reform er 
advocated indeterminate sentencing as 
among the m ost Im portant firs: steps 
tow ard hum aniilng th e  crim inal l a w .

As recently as 1970, Rainsey Clark— . 
widely regarded as perhaps the most 
liberal person ever to  occupy tho At­
torney Generalship —  predicted that 
"the day of (increased reliance on) 
the indeterminate sentence is com­
ing." since It jiv es  "the best of both 
worlds—long protection fo r tho public 
ycl a fully flexible opportunity for 
the convict's rehabilitation." .

Now, just five years later. It seems 
that the day of the indeterm inate sen­
tence Is passing—and with few regrets. 
While law-and-order consecv.siives te- 
main persuaded th a t Indeterm inate 
scnltr.clrg  Is ju st one m ore form of 
coddiin; criminals, prisoners and their 
defenders outside the w alls arc com­
plaining that It has resulted in too 
much power for parole boards and 
longer stays in prison. P rison officials 
blame the system for overcrowding 
that has put new strain o n  their fa­
cilities. In short, a surprising consen­
sus is emerging around the  Idea th st 
It is tln-.-e for a re tu rn  to uniform ity in 
sentencing.

The shifting attitude o f  reformers 
toward sentencing Illustrates how 
widely the pendulum o f reform is 
capable of swinging in a short period 
of time. W hat Is proclaim ed as pana­
cea by one generation o f  reformers 
is denounced as a n r .h e x a  by the 
neiL  But the call .’or reform  continual 
unabated, fueled by o u r colltctive 
frustrations ovar rising crim e rata* 
and s u g a r in g  disparities In the sen­
tences Imposed under our p re sm t sys­
tem.

In a recent study commissioned by 
the Judges of the United S ta tes Cou:t 
of Appeals for the  Second Circuit, 
50 Federal Judges were given 20 Identi­
cal flies, drawn from actual c a m . 
sn.1 asked w hat sentence th  ty would 
Impose on each defendant. The results 
showed “glaring d isparity ."  In a cave 
involving a middle-aged union official 
convicted on several counts of extor­
tionate credit transactions, one Judge 
imposed a sentence of 23 y ea rs ' impris­
onment plus a  555,000 frnc, whereas 
another Judge imposed a 3-year sen­
tence with no fine. In  a  ease of 
pcssesslon of barb itu ra tes w ith intent 
to distribute, one judge gave the defen­
dant five years in prison, w hile anoth­
e r  put him on probation.

These disparities can n o t be ex ­
plained by the (Continued on Peg* 20)

Tlte New Y o r k T I m n  Mjyiini/DscsaiSsr 23.1971
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fact th a t the judges in this 
e.,.?vinic.*.i did rv :  hsv*
' fi-.'ih and t-looi" 
i;t front of them. Ir.ire-f. .n jrt 
actual recent care, dedj.: Con- 
jtsrc -: f!a':cr :•:>:!»/— c*.j i.f  
the iud jes inclj-.’ed in tire 
study —  sent shock w aves 
through the legal community 
whrr. she sentenced .n steor.d 
offender convicted of stock 
fraud to  10 years* imprison­
ment, despite h is p 'c i  o f  
jui'-ty nnd his coopentio!! 
w ith the Governn:?.-.:. Tins 
sentence w as five tim es 
greater than th a t giver, by  
any judge in a stock-fraud 
case included In the study. A 
recent study In Ohio disclosed 
that certain  judges imprison 
defendants four tim es as of­
ten as o ther judges in the  
same county for the sam e 
offvnse. - •

These disparities car.nat be 
explained by reference to  rele­
vant differences am ong crim­
inals. They a re — us hederal 
Judge Marvin Frr.nkei re­
cently observed—m ore com ­
monly a  function “ cf the  wide 
spectnrm i o t character, bias, 
neurosis and daily vagary en-

thcro is about sentencing— 
tends to concentrate  on un- 
rea!i>tic cases a t  the ex- 
trumes. Instead  o f asking 
w h s : a  typical arm rd  robi.ar 
should generally get. the 
question becomes: “ W hnt is 
the r to .c  any  arm ed robber 
shoutd ev er get?" Naturally, 
this kind of question focuses 
legislative atten tion  on the 
o o s t  horrible cases im agina­
ble. sue"*, a s  the thrilt-secSicr 
who ter.o.-izes old people by 
cocking th e  ham m er of his 
gun a t  th e ir  heads Biter he 
b is  robbed and beaten  them. 
Likewise, th e  question. "W hat 
is th e  fo ist a t y  arm ed robber 
should ever sc i? "  focuses at- 
tentioo on th e  m ost sympa­
thetic cases, such a s  the father 
w ho nervously uses a toy 
gun in a  despera te  effort co 
rob enough money to pay 
fo r a n  operation  needed by 
h is child. Since there are vast 
d ifferences betw een the most 
sym pathetic and the m as: 
horribfe cases under a given 
s ta tu te , rhe legislature gener­
ally se ts  th e  minimum very 
low (usually w ith  no impris­
onm ent; and  the maximum

eour.teicd among cccupants\ very high (o f'en  ot life impris- 
of the tria l bench.”  ef  onmenO for serious felonies.

There is m ounting evidence. I T h is h i s  contributed  to the 
m oreover, th a t a  s g n :f;car.t • present situation  in which we 
part of the d isparity  is a  h»ve  am ong the  highest and
function of simple prejudice:
To citu one striking, though 
by r.o m eans typical, example, 
a California judge, in im ­
posing sentence on a leen- 
a ;ed  Mexican American w ho 
had been convicted o f incest, 
made the  following statem ent: 
"M exican people, after 13 
years o f age. It's perfectly  
all r i jh t  to go o u t ar.d a c t 
like an animal. . . .  You ought 
to com m it su ic id e ....Y o u  ace 
sower than anim ats and  
haven 't the righ t to  live in 
organized society—just miser- 
zb'.i, lousy, ro tten  p eo p le .. . .  
Maybe Hitler w as r.gkr. T he 
animats In our society ought 
to be destroyed. . . . ”  An _ ^ r 
exhaustive study of s c ie n c e s  l 
t>r larceny and assault dis- 
c lo .td  th a t In s ta te  courts 
74 percent of blacks convicted 
of larceny w ere sentenced to  
prisan. while only 4 J  perce.-c 
ot w hites with sim ilar records 
were Imprisoned.

Some of the blam e f i r  th is 
kind of disparity can  b* a ttr ib ­
uted to  fndetcrm in its sen­
tencing. Since the  job o f th i  
legislature, under in ieterm l- 
n i te  sentencing. Is only to se t 
minimum and maximum sen­
tences, deb ste—w hat little

the  low est sentences for sv.i- 
ous crim es o f any ch illzed 
country  in th e  world: More 
of o u r serious offenders go 
back to  th e  stree t w ithout 
rn y  im prison.,i:n t. and more 
of those w ho are  im priw ned 
receive extrem ely long sen­
tences. H istorically, i;  1s d e a r  
th a t a s  s ta te s  a Joptcd indeter­
m inate  sentencing, ths lengths 
of m axim um  sentences a u ­
thorized b y  legislatures and 
imposed t y  judges skyrocket­
ed . Som e studies have also 
concluded— though the evi­
dence here is  ru t  as compel­
ling—th a t Indeterm inate ren-
l e n c e *
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ence* hav e  increased t h e ) 
ime ac tually  served In pi Ison. I 

Even If - Indeterminacy 
w ere abolished, however, 
th e re  would be cara id trab la  
d isparity , since deferen t Judg­
es could stii> impose widely 
d ispara te  d.-t— u n ite  sentenc­
es fo r  s : n ilar crim es. There 
a re  som e w ho argue th a t the 
problem  m ight be even worse. 
Today, th e n  tw o judges im ­
pose rad ica lly  different sen­
tences fo r  sim ilar crimes, the 
p iro le  board  te n  employ (la 
discretion  to  am eliorate the 
disparities.

The critical issue, therefore.

is nojt w heth -r to ibo!i»h inde­
terminacy while retaining ju­
dicial discretion—virtually ev­
eryone agrees thne this would 
t e  a disaster, it  is whether 
the prevent sy.sM.n nf wide 
judicial discretion coupled 
with indeterm inacy siisuld 
he replaced by legislatively 
Ex-id sentences. Tw o m ajor 
refernt proposals aio-.g these 
lu es are curren tly  receiving 
serious a tten tion . The Tint. - 
tailed "fla t-tim e sentencing.”  
simply m eans th a t the legisla­
ture would define one single 
sentence fo r each crime (o r 
degree of crim e); th a t sen­
tence would be imposed by 
the |udge in every case and 
would be served in fuii. with 
the only possible reduction 
bring fo r "pood tim e" or by 
executive com m utation ia an 
extraordinary case. This ap ­
proach recently rec-ivevl 
added im petus from  Previ.-nt 
Ford's 1975 mecsar.e to  Con­
gress on crim e i.i which he 
stated th a t " it  m ay be lime to 
give serious study te  the con­
cept o f  so-calied flut-time 
sentencing in rhe Federal 
law." a s  t  way of eliminating 
"wide disparities in sentenc­
ing for essentially equivalent 
offenses."

The o ther reform  currently 
tinder active consideration is. 
the "m andatory  minimum 
sentence." This proposal, 
which is the half-brother of 
flit-tim e sentencing, simptv 
eliminates all discretion to  . 
go belnw a certa in  minimum 
sentence th i t  n e s t  be served 
for a  given crime, regardless 
of the circum stances.

In an a r e , th a t  has been 
ptsgued as m uch with polar­
ity a s  law  enf-.i*~.~.?nt, tt 
Is Indeed su rpriil.tg  t a i l  a  
return to  legislatively fixed 
sentences lias commanded the 
support o f  so div irse a  group 
on the  crim inal justice spec­
trum, especially su ite  only a  
decide ago, support for in­
determ inate sentencing was 
equally unanim ous. Je* i:c i 
Xv.ford, whoso recen t boots 
on th ;  California prison sys­
tem asserts th s t  "prisons are 
intrinsically evil and  should 
be abolished." sees tho elimi­
nation o f the  Indeterminate 
sentence a s  i n  intermediate 
step. Sho agrees- with Pres­
ident Ford—on th is If perhaps 
on no o th e r  Issue - t i n t  "flat- 
ti.-n.e sentencing" Is preferable 
to indeterm inate sentencing.

Nor a rc  Mltford and Ford 
the only unlikely bedfellows. 
Tho Prisoners Union, a  r a ­
tional organization controlled 
and alaffed by  ex-convicu. 
has m ade " th e  abolishment 
of the indeterm inate sentence 
and  all i ts  ram ifications”  its  

(Continued on PO jt i i )
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prim ary object. f ts  spokes­
m an, Villi-.' llold-’r, an cx-con. 
vict, nrgucs that “criin.nals 
should bo punished" rather 
tb>n tnvv.id—and ih ry  sho.ilJ 
b-: puni •.bed • equaily." witr.- 
out regard to their back­
grounds o r  individual reed ;. 
K th is kind of talk sounds 
as II I; could bo coming fro.-n 
an  r.s:ncIatio.-! of d-sSrict c t- 
lurncys, th a t is precisely be­
cause it could anti it has: Many 
law-enforcem ent officials In­
v ar fixed sentencing hvesuse. 
as E vcllt Younger—the tough 
A tto rney  General of Califor­
n ia—recently  put it: "O ur rec­
ords indicate (that ur.der in­
determ inate  sentencing, the 
adult au thority  isj releasing 
dangerous, violent people."

W hat Is it that h as changed 
so m any minds so  quickly? 
O.-.c im portant reason for the 
devetopirg consensus la lhal 
th e  abolition of the indeter­
m inate sentence and the re- 

.. tu rn  to  legislatively fixed sen­
tences m eans so m any differ­
e n t th ings lo  so m any differ­
e n t people. To m any prisoners, 
i t  m eans Ihe end of the ty ran ­
ny of the parole board that 
deterntins-s th -  prisoner's fate 
under a vet) of K afkaesqur 
secrecy. To President Ford, 
it  me.ir.v increased deterrence 
of crim e on the streets. 
To Ihe American Friends Serv­
ice Committee, which recent­
ly called fo r legislatively fixed 
sentences, i t  m eans the end 
of privileges for w hilc-collar 
crim inals.

T here are, of course, some 
special reasons that certain 

. croups favor fixed m andatary  
sentences for particular 
crimes. M any conservative 
proponents of capital pup*«h- 
m cnt favor Ih* legislative en- 
cctm snt of m andatory death- 
penalty  sta tu tes foi Ihe 
simp!* reason th a t the S u­
prem e Court has held lhal 
capital pun lihm rnt cannot 
constitutionally be Imporcd in 
the discretionary m anner In 
which it has been adm inis­
tered. Many liberal advocates 
o f gun control favor legisla­
tion such as that recently 
enacted In M lS i-tchu jrttj, u n ­
d er which all persons convict­
ed o r illegal poisesoion of 
handguns m ust serve a full 
year In prison, and, a s  the  
frequently  broadcast TV ad 
soys, "no  one can get you 
ou t."

More fundamentally, how ­
ever. there seem s to  b s  w ide­
spread agreem ent th a t th i  
p resen t system  of sentenc­
ing simply has n o t worked 
— from any  point o f  view. 
Nobody Is happy about rising 
crim e ra tes . Increased prison 
violence, glaring disparities

nnd injustices. The entire 
criminal justice apparatus is 
under heavy a1 tack fro.n advo­
cates c l law ar.J order ns 
well a s  from civil i:bsrtari;-ns. 
ll is- only ra tu ra l that one 
of i:s mo»t s:-.i*>!e c!< ir tr tr ri* . 
tics—trciivid .la!;:-.-,! sentenc­
ing—should be a focus of 
th is attack. For generations, 
however, the concept of intlt- 
vM r ili/.cd ,v.-s:e:.c:r* w as a 
sac red cow among civil liber­
tarians, a n n n iicn v ie r . of 
the "rehabilitative ideal.'' i: 
w as assumed that this rever­
ence for r t t . ib l i f . t io n  was 
shared by its consumers, the 
prison population. But the 
IboO’s witnessed a dram atic 
infusion of r.ew inm ates ir.lo 
the prison population. A sig­
nificant num ber of civil-right; 
m archers, antiv.-ar activists 
and middle-class drug users 
w ere sent to prison, Although 
they remained for only brief 
periods of tirr.e—and general­
ly only in the  "best"  prisons— 
they did establish communica­
tion w ith the more permanent 
prison population, which tends 
to  be  poorer, blacker and less 
articulate. Upon their release 
from  prison, these middle- 
class "passcrs-through" man­
aged to convey to the media 
the gripes of the "reol" pris- 
oners, Anil much to the sur­
prise of mzr.y civil liberta­
rians, the foremost grip-s 
were directed against rehabili­
tation In genera! and indeter­
m inate sentencing in particu­
lar. Indeed, the Attica Report 
concluded the: "the operation 
of- the  parole system w as a 
prim ary source c l  tension and 
bitterness within the walls.” 

The tension reflects a larger 
problem: Rehabilitation simply 
has not worked. A recent sur­
vey c f  more than  20D studies 
o f rehabilitation cam s to  th t 
discouraging conclusion that 
wo have "very  lit:!: reason" 
to tr llav e  that recidivism can 
be reduced by any cf the 
currency tmp'c-ycd rehabilita­
tive techniques. This Is no: 
to say  tha t occupational and 
education:!! programs should 
not be provided to priioners 
w ho ch-avse to  avail them­
selves of such opportunities; 
it Is to suggest th a t such pro­
gram s should neither be co­
ercively imposed on prison­
ers nor used ns a justification 
for added confinement 

There is also widespread 
agreem ent th a t there Is * 
clear relationship between the 
fac t th a t  m any defendants 
who are  sentenced to prison 
today receive extrem ely long 
se n ten t-s , and the  fact th s t 
m any convicted serious crim ­
inals receive no imprison­
m ent a t  all. The prim ary rea­
son so m any serious criminals 
lvo id  Imprisonment today Is

<  >  --.r\
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the  severely overcrowded con­
dition of m ost urban courts 
and places of confinement: 
T h r  crowdud court dockets 
force prosecutors to  accept 
pleas of guilty  in exchange 
fo r reduced charges o r  recom­
m endations th a t result in pro­
b a t io n :^  sentences; ar.d the 
crowded prisons place pres­
su re  on the judge* to  use 
Imprisonment as a last resort.

A recent New York Times 
study  of prison popularians 
in th ;  South dijct-.-scJ that 
in FloriJa. fo r eo s tp l-r , pris­
ons are so overcrowded th a t 
new  prisoners ere  being 
locked Into converted ware­
houses and herded behind Cy­
clone fences in Army tents. 
The average sentence fo r SOtl 
young men (average age: 22) 
a t  one Florida correctional 
institution w as 17)? years, 
w ith  177 of the.n serving life 
sentences, (In many parts  of 
th e  svorld, th e  maximum per­
missible term  of imprisonment 
Is IS  years.) T he consequence

of high sentences ar.d overflow 
of prison populations Is that 
judges nr.d parole board; ere 
pu tting  m ore and more con­
victed  felons "back  onto the 
s tree ts ,"  flm ply because there 
is no rr.a.M room fo r ths.-n 
in s ta te  facilities. In October 
of th is y e a r, the Georgia pa- 
r a t i  b o ard —in a  desperate a t­
tem pt t o defuse the "powder 
keg" ol overcrow ded prisons 
— aimply c u t one year off the 
sen tence  o f m ost prisoners.

T here  conditioni have given 
rise lo  a call for th :  imposi­
tion  o f  some Imprison,-rent 
on o la rg e r  num ber of aeriaat 
o ffenders even If th a t requires 
th a t th o se  w ho a re  imprisoned 
se rv e  sh o r te r  term s. President 
F ord  told Congress th st in 
IiU view "certa in ty  o f confine- 
rnen t"  Is more Im portant than 
severity  n r  length of confine­
m ent. T h is  view, shared by lib­
e ra ls  an d  conservatives alike, 
is  em erging as tho key clement 
in p roposals fo r sentencing 
reform .

I! is being ii  cognized as 
fact o l life th a t we slm 
cannot continue lo Irnpo 
prison sentences that ate 
long a s  those currently i 
posed ar.d served and at t 
same time expect judges 
Imprison a la rger number 
serious felons. Ir.- order 
have our cake and cat it t 
there would have to t e  
significant Increase In prl 
populations and  a mo 
m ental expansion of pri 
plants— which is unlikely 
occur In the curren t slate 
our economy. There slm 
has to  be a  tra d e o ff  of so 
kind betw een the length 
im prisonm ent and the c 
ta in ty  o! Imprisonment.

In the  fast analysis, how 
er. It is extrem ely untik 
that e ither "flit-tim e" 
"mxnda'.o.-y" sentencing w 
em erge a s  an  acceptable g 
crat solution to  the scntc 
big dilem m a. Flat-tim t s t 
tervclng Is sim ply too cxtre 
a  rem edy; by eliminating
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flexibility and requiring judg­
es lo im pow  the identical 
scntet.ce on every single de­
fendant convicted under the 
some sta tu te , flat-tim e sen­
tencing th rea tens to  create 
a system  so autom atic that 
it tv.il produce m ajor in justi­
ces of i t t  own. ft is simply 
im possible to c-.'me u p  with 
z sing!? jssst sen tence for all 
arm ed robbers, fo r all bur­
glars, for al! first degree m ur­
derers. Some degree o '  flcxt- 
biiity. both at the sentencing 
and parole stage. has to  re­
m ain in order for th e  system 
to  m aintain credibility.

M andatory m inim um  sen­
tencing is not a  gcr ?ral solu­
tion  either, since i , deals only 
w ith discretion a t  the  mini­
m um  end of the  sta tu to ry  
spectrum  and not w ith  discre­
tion  a t  the  m axim um  end. 
I t addresses only th e  (ivar. 
r.ot the house itself, o r the 
ceiling.

M oreover, there is mounting 
evidence tim t r ig id ly  fixed 
sen tences sim ply do not w orld 
W ays a re  found to circum vent 
them  b y  prosecutors, judge* 
and  Juries. In M assachusetts, 
fo r  exam ple, judges have con­
trived reasons fo r fre tln g  oth­
erw ise '•law-abiding1'  citizens 
w ho  have run  afou ' o f the 
m andatory  one-year gun-con- 
tro l law-. As one crim inal law ­
y e r  p u t It: "Judges w ho had 
nev er before heard  c f  the 
C onstitution are now  declar­
ing  searches to  be  illegal 
every tim e a  gun is found in a 
w hite m an’s su it jacket."  In 
s ta te s  th a t  have adapted 
m andatory  death  sentences 
fo r m urder, p rosecutors are 
reducing charges, and Juries 
are. returning "m anslaughter" 
verd icts in cases w here the 
dea th  penalty  is deem ed inap­
propriate.

V /hal is  needed Is an ap­
proach th a t s te e rs  a  delicate 
course betw een th e  Scylla of 
glaring  d isparity  and the 
Charybdis o f Inhum ane equa­
lity —an approach th a t per­
m its else sentencing judge and 
paro ie  board s o n e  lim ited dis­
cretion  to t i l le r  the  punish­
m ent to the p articu lar crim in­
al and his crim e w ithout pro- 
during  significant disparities 
betw een sim ilarly situated  de­
fendants. Recently, a  task 
fo rce of the T w entieth C entu­
ry  Fund, chaired by form er 
Gov. Edmund (Pat) Brown 
c f  California ar.d consisting 
o f  judges, academ ics, prac- 
*->in; law yers, probation 

•'$ and a  police chief, 
•vencd to  recommend 

• lo  tho present 
•-stem . Among 
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would not only decide Ihe 
minimum and maximum for 
a given crime: it would also 
decide w hat the fairly typical 
first offender convicted unJ.v 
th? sta tu te  should receive. For 
ex -mpla, a ver) large propor­
tion of armed robberies arc 
committed by unmarried 
m iles  in their enrly 20‘s who 
never finished high school ar.d 
v.-h.o have been unemployed 
for m are loan a year. The 
tobbery typically consists of 
an entry into a local store 
late a t night w ith a loaded 
pistol; the store clerk and 
n few  custom ers are fright­
ened but r.ot' o therw ise in ­
jured, and the robber takes 
several hundred dollars. Fo­
cusing on th a t fairly typical 
arm ed robbery, ra ther than 
on the atypiezlly horrible or 
atypically sym pathetic case, 
the legislature would decide 
th a t, say, tw o years’ imprison­
m ent should be the presum p­
tive sentence for first offend­
ers convicted of th is l.iad 
of robbery. The legislature 
would also decide tha t for 
each prior conviction, the  ptv- 
sum ptlvs sentence should be 
increased by a fixed percen t­
age. say, 25 percent. (The 
presum ptive sentence' for <1.1 
arm ed robber w ith one 
"p rio r"  would thus become 
tw o and a  half years.) The 
tria l Judge would have the 
pow er to ra iss o r lofcer the 
presum ptive sentence by a 
given percentage based on the 
presence of legislatively speci­
fied mitigating o r aggravating 
factors. He would also have 
the power, in extraordinary 
cases, to impose an y  sentence 
u p  to the maximum and down 
to  the minimum, bu t he would 
have the burden of justifying 
in w riting any departu re  from 
the range of presum ptive sen­
tences. Moreover, on appeal 
there would be a presumption 
against ar.y -such departure  
and in favor of a  se n ­
tence within the presum p-' 
live range. This would place 
significant pressures cu  sen­
tencing judges to impose sen­
tences v.llhin the presum ptive 
range, while leaving them the 
flexibility to go outside it 
In tru ly  extraordinary cases.

The nature of the parole 
board would also be changed 
fur.dim eat.illy: The board
would no longer engage in 
the normative task  of decid­
ing the  duration of the con­
finement, as It does under 
Indeterm inate sentencing 
laws; Instead, It would be 
converted to  an expert agency 
designed to  help the Inmate 
In his transition from prisoner 
to  outside citizen.

Th* upshot of th is prcxump- 
tlve-sentendng scheme would 
be to move in the  direction

flit-tim e end m andatory 
minimum sentencing w ithout 
eiim inaiing all discretion. It 
is cxpecttd  th a t the vast ma­
jority of sentences for a gn.en 
deer.-e of crim e would c lcster 
al.au t tne legislatively pre­
scribed presum ptive sentence. 
It is also expected that under 
presum ptive sentencing a far 
greater num ber o f aerious crim ­
inals would be Imprisoned 
b e t that the  median duration 
of such im prisonment would 
b? reduced.

In the end. neither th is nor 
any o ther solution to the  sen­
tencing dilemma wilt prove 
to  be a panacea. Discretion 
and d isparity  will not be eli­
minated: Policemen will still 
decide whom to arrest; pros- 
ecu;ors will still engage in 
plea-bargaining and Pres­
idents and Governors will stilt 
pardon and commute. But a 
m alar source of discontent 
ar.d unfairness will be regu­
lated.

It no.v appears as if (his 
so rt of reform  will be forth­
coming. T he only possible 
barrier m ight be the  com­
bined paranoia of liberals 
w ho suspect th a t a n y  p ro­
posal supported by conserva­
tives m ust be a  disguised 
form of "repression" and of 
conservatives who believe 
th a t any change championed 
by liberals m ust be "so ft on 
crim e." The tru th  Is th a t the 
m ovem ent tow ard more leg­
islatively fix -d  sentences—  
w hether they  be "presum p­
tive," " /la t-.im c" o r "m anda­
tory m inimum"— is a move­
m ent for structu ral reform. 
As such it  is capable of gen­
erating e ither harsh o r soft 
sentences, depending on how 
the blanks are  filled in ,‘oy 
the liglslrtvires.

The quest for tho fitting 
punishm ent lias occupied the 
co'fec.ive wUdom of mankind 
sir.re ! :*  beginning of record­
ed history. The Biblical "eye 
for an eye" reflects a t oner 
the im portance of letting the 
punishm ent fit the crime anJ 
the difficulty of going beyond 
simplistic sym m etry. The pen­
dulum appears now to  have 
sw ung m arkedly in the direc­
tion of grea ter certain ty  ar.d 
uniform ity in sentencing. Jt
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JAY S. HAMMOND, GOVERNOR

P o u c h  K C - C o u r t  Bldg. 
Juneau, A l a s k a  99311

M a r c h  2, 1976

The H o n o r a b l e  T e r r y  Gardiner,
Ch a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  U
Juneau, A l a s k a  99811

Re: S e n t e n c i n g  L e g i s l a t i o n

D e a r  R e p r e s e n t a t i v e  Gardiner:

At the recent hearings, R e p r e s e n t a t i v e  Pa rr and yourself  
r a i s e d  two p o i n t s  r e g a r d i n g  the G o v e r n o r ' s  d e t e r m i n a t e  s e n t e n c i n g  
bill. Both p o i n t s  were o v e r s i g h t s  on my part and if deemed a p p r o­
priate, the c o m m i t t e e  s h ould consider the follo wing a m e n d m e n t s  to 
rectify  the problem.

(1) R e p r e s e n t a t i v e  P a r r ' s  point on g r a n t i n g  p a r o l e  und er 
S u b s e c t i o n  3 3 .15 .180(b) —  S u b s e c t i o n  1 2.55.05 0(d)(1) s h o u l d  be 
am e n d e d  to read as follows:

"(1) impri s o n m e n t  may not be s u s p e n d e d  u n d e r  AS 1 2 . 5 5.080 
and p r o b a t i o n  or p a role may not be gran ted."

(2) Y o u r  point r e g a r d i n g  what is half of a life sentence, 
de f in ing it s t a t u t o r i l y  as 99 years seems appropriate. Even if 
the o f f e n d e r  gets half and u n d e r  the most liberal a d m i n i s t r a t i o n  
of g o o d  time (one for one) the o f f e n d e r  v/ould ser ve 25 years. An 
amendment s h o u l d  read:

S u b s e c t i o n  1 2 . 5 5 . 0 5 0 ( c ) ( 3 )  a c onv iction w h i c h  
a u t h o r i z e s  a m a x i m u m  term of im prisonment of 
life shall be c o n s i d e r e d  as having a term of 
i m pri sonment of 99 years.

I
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The H o n o r a b l e  Terry G a r diner 
Page 2

If you have any f u rt her questions, p lease feel free to contact
m e .

Very truly yours,

AVRUM M. GROSS 
AT T OR NEY G E N E R A L

D A N I E L  W. H I C K E Y  
D E P U T Y  A T T O R N E Y  GE1JERAL-

/ ' / >  I / /  /  AyH - • — / , / / / ••
By : L- j  c "

Pa t r i c k  W, C o n h e a d y  
Le^al A s s i stant

P W C :g m
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INTRODUCTION

In a n n o u n c i n g  p r o p o s e d  r e v i s i o n s  to the c r i m i n a l  j u s t i c e  s y s t e m  in I l l i n o i s  on  

F e b r u a r y  IS, 1975, G o v e r n o r  W a l k e r  r e q u e s t e d  t h a t  the p u b l i c  as w e l l  as law 

en f o r c e m e n t ,  c o u r t  and c o r r e c t i o n s  p e r s o n n e l  s t u d y  and  r e s p o n d  to hi s p r o p o s a l .

In l i g h t  of this r eq ue st , the J o h n  H o w a r d  A s s o c i a t i o n  w o u l d  l i k e  to c o m m e n t  o n  

th re e e l e m e n t s  at the p r e s e n t  tine: P r o b a t i o n ,  D e t e r m i n a t e  S e n t e n c i n g  a nd  Parole.

C o m m e n t s  r e g a r d i n g  o t h e r  a s p e c t s  o f  G o v e r n o r  W a l k e r ' s  r e c o m m e n d a t i o n s  w i l l  be 

for th com in g.

In g ene r a l ,  th e A s s o c i a t i o n  f o u n d  the P r o p o s a l  to c o n t a i n  m a n y  p r o g r e s s i v e  and  

w o r t h w h i l e  r e c o m m e n d a t i o n s .  Ho we v e r ,  the A s s o c i a t i o n  is o f  the  o p i n i o n  t h a t  t h e  

p r o p o s a l  t ends to be  b o t h  s o m e w h a t  i d e a l i s t i c  a n d  u n r e a l i s t i c  in r e g a r d  t o  the 

r e a l i t y  of  pr is o n s ,  p a r o l e  a n d  p r o b a t i o n .  F o r  exampl e, w e  c a n n o t  s u p p o r t  the 

a p p a r e n t  a s s u m p t i o n  of i n c r e a s e d  e f f e c t i v e n e s s  of  t h e  p r o b a t i o n  s y s t e m  d u e  m a i n l y  

to a c h a n g e  in its n a m e  to " m a n d a t o r y  s u p e r v i s i o n " .  In a d d i t i o n ,  s o m e  o f  the 

r e c o m m e n d a t i o n s  a r e  i n c o n s i s t e n t  w i t h  the f i n d i n g s  o f  s o u n d  c o r r e c t i o n a l  

s t u d i e s  a n d  re por ts , i n d i c a t i n g  l i m i t e d  r e s e a r c h  o n  some  i m p o r t a n t  issues .
T h e  f o l l o w i n g  c o m m e n t s  r e v e a l  m o r e  s p e c i f i c a l l y  w h a t  the A s s o c i a t i o n  b e l i e v e s  

to b e  th e s t r e n g t h s  a n d  w e a k n e s s e s  o f  the p r o p o s a l  in r e g a r d  to p r o b a t i o n ,  

d e t e r m i n a t e  s e n t e n c i n g  a n d  parole.

P R O R A T I O N  S E R V I C E S

T h e  P r o p o s a l  r e c o m m e n d s  that:

1. A d u l t  p r o b a t i o n  s e r v i c e s  b e  t r a n s f e r r e d  to a n d  a d m i n i s t e r e d  b y  a n e w l y

c r e a t e d  B u r e a u  o f  C o m m u n i t y  S a f e t y  w i t h i n  t h e  I l l i n o i s  D e p a r t m e n t  o f  C o r r e c t i o n s .

2. J u v e n i l e  p r o b a t i o n  s e r v i c e s  an d the p r e p a r a t i o n  o f  a d ul t p r e - s e n t e n c e  i n v e s t i g a­

ti o n  r e p o r t s  an d j u v e n i l e  c o u r t  s o c i a l  s t u d i e s  b e  a d m i n i s t e r e d  u n d e r  t h e
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• j i t the establishment: of circui t-wi Je d e p a r t m e n t s  of sou: t

. l e  r e c o m m e n d e d  tha t the  j u d i c i a r y  e s t a b l i s h  m e r i t  c r i t e r i a  for e m p l o y m e n t  

a nd  tha t  the S u p r e m e  C o u r t  b e  g i v e n  p o w e r  to  set tr ain i n g  and e d u c a t i o n a l  

r e q u i r e m e n t s  for all c i r c u i t  c o u r t  s e r v i c e s  empl oy ee s.

3. T h e  p r e p a r a t i o n  of p r e - s e n t e n c e  i n v e s t i g a t i o n  r e p o r t s  in all f e l o n y  ca se s 

an d in m i s d e m e a n o r  cas es  i n v o l v i n g  a p r i s o n  s e n t e n c e  in ex ce s s  of 90 da y s  

be m a n d a t o r y .  E x t e n s i v e  r e c o r d  k e e p i n g  and r e p o r t i n g  r e q u i r e m e n t s  a r e  al s o  

imposed.

It is e v i d e n t  f r o m  n u m e r o u s  s t u d i e s  t ha t  the p r o b a t i o n  s e r v i c e s  in I l l i n o i s  are, 

in ge neral, of p o o r  qu al ity , i n f l u e n c e d  b y  p o l i t i c s  and  a s t e p - c h i l d  o f  the 

c r i m i n a l  j u s t i c e  system. T h e  n e e d  for i m p r o v e m e n t s  is obvious, and w h i l e  

G o v e r n o r  W a l k e r ' s  p r o p o s a l  r e p r e s e n t s  a p o s i t i v e  s t e p  towar d that im pr ov e m e n t ,  

it is ' .complete s i n c e  the  r e c o m m e n d a t i o n s  a r e  n o t  s u f f i c i e n t l y  c o m p r e h e n s i v e .

Th e J o h n  H o w a r d  A s s o c i a t i o n ,  t he  N a t i o n a l  C o u n c i l  o n  C r i m e  and D e l i n q u e n c y ,  the 

Le ag ue  of  W o m e n  V o t e r s ,  the  J u n i o r  L ea g u e  of E v a n st on , an d o t h e r  i n t e r e s t e d  

o r g a n i z a t i o n s  a n d  i n d i v i d u a l s  h a v e  long a d v o c a t e d  s t a t e w i d e  f u nd ing  a nd  a d m i n i s t r a­

tion of the a d u l t  a n d  j u v e n i l e  p r o b a t i o n  s y s t e m  in Illinois. T h i s  s y s t e m  w o u l d

c.
be an e f f i c i e n t  a n d  e f f e c t i v e  m e t h o d  to i ns u r e  the d e v e l o p m e n t  of u n i f o r m  

pr ac t i c e s ,  s t a n d a r d s  o f  p e r f o r m a n c e ,  c r i t e r i a  for hiring, s t a n d a r d i z e d  tr aining, 

an d a d e q u a t e  p r o b a t i o n  c o v e r a g e  t h r o u g h o u t  the state. T h e  N a t i o n a l  A d v i s o r y  

C o m m i s s i o n  on C r i m i n a l  J u s t i c e  S t a n d a r d s  and Goals, a l o n g  w i t h  m a n y  o t h e r  

n a t i o n a l  s t a n d a r d  s e t t i n g  o r g a n i z a t i o n s  hav e  r e c o m m e n d e d  s t a t e  a d m i n i s t e r e d  

p r o b a t i o n  s e r v i c e s  for t h e s e  v e r y  sa m e  reasons.
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t* ' v o m a r 1 prop--al would iiI i ; j r:r-- . it. ' *n

i ir. . l anding or probation services and woulu create v "splitt i:i-,' 

investigation and p r o b a t i o n  s up e r v i s i o n  functions. A c c o r d i n g l y ,  

rf> ommendation of the J o h n  H o w a r d  A s s o c i a t i o n  that s u c h  a p r o g r a m  w o u l d  

r: e o s u r a M y  s t r e n g t h e n e d  by:

!. The  e s t a b l i s h m e n t  o f  a s t a t e w i d e  s y s t e m  o f  a d u l t  and j u v e n i l e  p r o b a t i o n
►

s e r vi ce s,  and

2. The n e w  s y s t e m  of a d u l t  an d j u v e n i l e  p r o b a t i o n  s e r v i c e s  sh ou l d  be  a d m i n i s t e r e d  

and fu n d e d  b y  the I l l i n o i s  D e p a r t m e n t  o f  Corr ec tio ns .
.
(

T h e  J o h n  H o w a r d  A s s o c i a t i o n  s t r o n g l y  e n d o r s e s  G o v e r n o r  W a l k e r ' s  r e c o m m e n d a t i o n  

that p r e - s e n t e n c e  i n v e s t i g a t i o n  r e p o r t s  b e  m a n d a t o r y  in all fe lo ny  a nd  s e l e c t e d

m i s d e m e a n o r  cases.

D E T E R M I N A T E  S E N T E N C I N G  - A B O L I T I O N  OF P A R O L E  

One  of the m o s t  s i g n i f i c a n t  a n d  far r e a c h i n g  as p e c t s  of the p r o p o s a l  is in the 

ar e a  of  s e n t e n c i n g  p ra ct ic es . T h e  p r o p o s a l  o f f e r s  to:

A b o l i s h  i n d e t e r m i n a t e  p r i s o n  s e n t e n c e s  and r e p l a c e  them w i t h  fixed, 

f l a t - t i m e  penalt ie s.  N a r r o w  the r a ng e of s uc h  se ntences, so that all 

o f f e n d e r s  r e ce ive  r o u g h l y  c o m p a r a b l e  s entences. E s t a b l i s h  a r a n g e  of 

longer, d e t e r m i n a t e  s e nt en ces , to be e m p l o y e d  in a g g r a v a t e d  c a s e s . *

T h e s e  r e c o m m e n d a t i o n s  w e r e  m a d e  in an a t t e m p t  to c o rr ect  s i g n i f i c a n t  p r o bl em s:

Inmates a r e  " . . . n o t  s e n t e n c e d  to a d e f i n i t e  p e r i o d  of i m p r i s o n m e n t . . . " 2 a n d  

". . . p e r c e i v e d  v a g a r i e s . . . "  and a r b i t r a r i n e s s  "...of the p a r o l i n g  p r o c e s s  

c o n t r i b u t e  te n s i o n  and u n r e s t  in o u r  c o r r e c t i o n a l  f a c i l i t i e s ."3 T h e s e  r e c o m m e n d a -

-  3 -

1/ C o m m e n t a r y  o n  D e t e r m i n a t e  S e n t e n c i n g - An O v e rvi ew , U n p u b l i s h e d  m a n u s c r i p t ,  

Il li n o i s  La w E n f o r c e m e n t  Co m m i s s i o n ,  iy75, p. 43.

2/ I b i d . , p. 2 

3/ I b i d . , p. 7
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: to eliminate apparent abases ir. sentenci .vj: tu •

• • /idc-ranoiji ’ periods of i.,.cu re:-ratio. si. :* •

r.uriiai c n d i t i o n s  and c i r c u m s t a n c e s .

••• d A s s o c i a t i o n  r e c o g n i z e s  t h a t  the p r o p o s a l  a p p r o p r i a t e l y  id en t i f i e s  

."erii s i g n i f i c a n t  p r o b l e m s  in he r e n t  in t h e  s e n t e n c i n g  of inmates. How ever, 

no A s s o c i a t i o n  sees m a j o r  d e f e c t s  in th e s o l u t i o n s  o f f e r e d  to c o r r e c t  these

p r o b l e m s .

U n d e r  the r e c o m m e n d a t i o n s  in the G o v e r n o r ' s  p r o p os al , f e l o n y  o f f e n d e r s  w o u l d  s er ve  

longer p r i s o n  s e n t e n c e s  than they  d o  at pre sent. N atu ra ll y,  this w o u l d  r e s u l t  

in a s u b s t a n t i a l  i n c r e a s e  in the p r i s o n  p o p u l a t i o n ,  and  it is t h e  o p i n i o n  o f  the 

A s s o c i a t i o n  that chore ar e too m a n y  p e o p l e  c u r r e n t l y  h eld in I l l i n o i s  p r i s o n s  

w h o s e  r e h a b i l i t a t i o n  d o e s  not  r e q u i r e  or  w a r r a n t  i mp ri so nm ent . It is a w e l l -  

d o c u m e n t e d  an d a l m o s t  u n i v e r s a l l y  r e c o g n i z e d  that the s e n t e n c e s  i m p o s e d  in the 

Uni t e d  Sta tes  are the h i g h e s t  in th e W e s t e r n  world. In add iti on , r e s e a r c h e d  

and  r e p o r t e d  e v i d e n c e  s h o w s  that l on g e r  p r i s o n  t e rm s do  not lead to b e t t e r  p a r o l e  

p e r f o r m a n c e . 4

Also, if implemented, the G o v e r n o r ' s  pro p o s a l  wo ul d, in all p r o b a b i l i t y ,  r e q uir e 

e x t e n s i v e  e x p a n s i o n  of e x i s t i n g  f a c i l i t i e s  or the c o n s t r u c t i o n  of n e w  f a c i l i t i e s  

b e c a u s e  the r at ed  c a p a c i t y  of I l l i n o i s  p r i s o n s  is, at pre sent, 7 , 4 0 0  w i t h  the 

ac t u a l  p r i s o n  p a p u l a t i o n  be ing  a p p r o x i m a t e l y  7,000.

A n o t h e r  w e a k n e s s  in the p r o p o s a l ' s  s o l u t i o n  r e l a t e s  to cost. Fo r instance, 

I l l i n o i s  p a r o l e e s  r e l e a s e d  d u r i n g  1 9 7 1 - 1 9 7 3  w o u l d  ha v e  s e r v e d  a p p r o x i m a t e l y  

6 , 4 0 0  m a n  y ea rs  of a dd it i o n a l  p r i s o n  tim e o v e r  a t h r e e - y e a r  ̂ period if t he y  had 

be e n  s e n t e n c e d  a c c o r d i n g  to the p r o v i s i o n s  c o n t a i n e d  in the G o v e r n o r ' s  p r o p o s a l

4/  G ot tfr e d s o n ,  D. M . , M. G. N e i t h e r c u t t ,  J. N uffield, and V. O' Lea ry , Fo u r  

T h o u s a n d  Lifetimes; A S t u d y  of T i m e  S e r v e d  and P a r o l e  O u t c o m e s , Davis, 

C a l i fo rn ia : N C C D  R e s e a r c h  Center, J u n e  1973.
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• r< _ i: p e r i o d  w o u l d  cosf. t a x p a y e r s  an additi;

.. v: ■ m o u n t  do e s  not i n c l u d e  m o n i e s  that m a y  be r e q u i r e d  for  new 

.uri'.'delinq o f  e x i s t i n g  f a c i l i t i e s  a n d  f a c i l i t y  e x p an sio n.

• p . e p o s d i  a l s o  r e c o m m e n d s  th a t  we: *

A b o l i s h  parol e,  b u t  r e p l a c e  it w i t h  a g o o d - t i m e  c r e d i t  of o n e  d a y  

o f f  o f  his (inmate's) s e n t e n c e  for e a c h  i n f r a c t i o n - f r e e  d a y  he 

s p e n d s  in cus to dy , so that  e a c h  o f f e n d e r  b e c o m e s  d i r e c t l y  r e s p o n s i b l e  

for the c o n s e q u e n c e s  o f  his o w n  b e h av io r. Re t a i n  —  i n d e e d  s t r e n g t h e n  

a n d  e x p a n d  —  n e e d e d  r e h a b i l i t a t i v e  s er vices, b u t  d i v o r c e  p a r t i c i p a t i o n  

in them f ro m  the r e l e a s e  p r o c e s s . ^

T h e  r e c o m m e n d a t i o n  that p a r o l e  b e  a b o l i s n e d  is b a s e d  upo n t h e  a s s u m p t i o n  that 

p a r o l e  doe s not work, that p a r o l e  is no t an  e f f e c t i v e  c r i m e  r e d u c t i o n  a nd

p r e v e n t i o n  d e vi ce , a n d  th a t  the p a r o l i n g  p r o c e s s  is c a p r i c i o u s ,  v a g u e  a n d  fil le d
\

w i t h  u n c e r t a i n t i e s .  W i t h  r e s p e c t  to the f u n c t i o n i n g  of  an i n d i v i d u a l  p a r o l e  

board, the p r o p o s a l  m a y  be correct . Ho we ve r,  w i t h  r e s p e c t  t o  the p r o p e r  

f u n c t i o n i n g  of p a r o l e ,  the p r o p o s a l  is, in o u r  op in i o n ,  u nsound.

«•

T h e  u n i f o r m  P a r o l e  R e p o r t  P r o g r a m  of  t he  N a t i o n a l  C o u n c i l  o n  C r i m e  a n d  D e l i n q u e n c y  

has b e e n  f o l l o w i n g  the  o u t c o m e s  o f  p a r o l e e s  t h r o u g h o u t  the U n i t e d  S t a t e s  s i n c e  

r e l e a s e  y e a r  1965. T h e  s t a t i s t i c s  s h o w  that if the t a s k  of p a r o l e  is to r e t a i n  

p e o p l e  in the c o m m u n i t y  for a time, r a t h e r  tha n r e t u r n  t he m  to priso n,

5/ A c c o r d i n g  to f i g u r e s  f u r n i s h e d  b y  the I l l i n o i s  D e p a r t m e n t  of C o r r e c t i o n s ,  it 

c o s t  a p p r o x i m a t e l y  $7, 0 0 0  to m a i n t a i n  a n  i n m a t e  in an I l l i n o i s  p r i s o n  for 

o n e  year.

6/ Op. C i t . , C o m m e n t a r y  on D e t e r m i n a t e  S e n t e n c i n g  - An Over vi ew , p. 43.

-  5 -
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... n c! 1 t h e i r  f i r s t  a n n i v e r s a r y  o f  p a r o l e  r e l e a s e ,  

r a t e  ( s u c c e s s  m e a n i n g  no p r o b l e m s  l e a d i n g  to p a r o l e  v i o l a t i o n .

.hose w h o  w e r e  n o t  r e t u r n e d  to p r i s o n ,  the s u c c e s s  r a t e  w a s  

o n l y  is t h i s  a h i g h  s u c c e s s  rate, bu t  it h a s c l i m b e d  s t e a d i l y .  T h e  

• a r  •-'ollow-u; s u c c e s s  r a t e  is 69%; it too, has r i s e n  r e g u l a r l y  s i n c e  1968.

The t h r e e - y e a r  s u c c e s s  rate  is 66% for 1969, the last y e a r  o n  w h i c h  d a t a  has

b e e n  p ub l i s h e d .  T h i s  d a t a  s u g g e s t s  t h a t  the s y s t e m  w o r k s  a n d  is i m p r o v i n g  w i t h

time.

W i t h  r e s p e c t  to  Ill i n o i s,  the U n i f o r m  P a r o l e  R e p o r t s  i n d i c a t e  tha t  the s u c c e s s  ,

r a t e  a t  t h e  end o f  o n e  y e a r  for p a r o l e e s  r e l e a s e d  in 1973 wa s  85%. p o r  p a r o l e e s  L —

r e l e a s e d  in 1972, t h e  s u c c e s s  r a t e  a f t e r  o n e  y e a r  w a s  83% .  F o r  p a r o l e e s  r e l e a s e d  

in 1972, t h e  t w o - y e a r  s u c c e s s  rat e wa s  79%.

r
T h e  p r o p o s a l ' s  c o n t e n t i o n  tha t  p a r o l e  is no t  e f f e c t i v e  as a c r i m e  p r e v e n t i o n  

d e v i c e , 7 o n  e i t h e r  a s t a t e  o r  n a t i o n a l  basis, m u s t  b e  e x p o s e d  as b e i n g  in- 

.•onsistent w i t h  f a c t u al  e v i dence. O n  J u n e  30, 1974, t h e r e  w e r e  n e a r l y  1 8 5 , 2 6 7  

a c t i v e  p a r o l e e s  in the U n i t e d  Stat e s.  If e v e r y  o n e  o f  t h e s e  p a r o l e e s  ha d  

c o m m i t t e d  an in d e x  c r i m e  in 1974, they w o u l d  ha v e  a c c o u n t e d  for o n l y  2% of  

t h e  k n o w n index crimes. W e  a r e  c o n f i d e n t , a n d  the d a t a  c l e a r l y  e s t a b l i s h e d ,  

t h a t  o v e r  70% o f  the p a r o l e e s  c o m m i t t e d  n o  n e w  k n o w n  crimes.

7/ O p . C i t ., C o m m e n t a r y  o n  D e t e r m i n a t e  S e n t e n c i n g  - A n  O v e r v i e w ,  p. 11.

8/ " N u m b e r  o n  P a r o l e  —  1974," N e w s l e t t e r , U n i f o r m  P a r o l e  R e p o r t s ,  Davis, 

C a l i f o r n i a :  N C C D  R e s e a r c h  Center, p. 5.
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i: '-minal ' a sos in  I l l i n o i s  s h o u l d  c o n f o r m  to  s t a n d s  .

b v  t he N a t i o n a l  A d v i s o r y  C o m m i s s i o n  o n  C r i m i n a l  J u s t i c e  

d s  a n d  G o a l s .  S p e c i f i c a l l y ,  S t a n d a r d  5.2, S e n t e n c i n g  the N o n -  

Da. ..j-.-L-ous Of  f e n d e r  a n d  5.3, S e n t e n c i n g  to E x t e n d e d  T e r m s  s h o u l d  be 

i m p l e m e n t e d .  S e e  a t t a c h e d  c o p i e s  of  t h e s e  S t a n d a r d s .

S t a n d a r d  5.2, S e n t e n c i n g  the N o n - D a n g e r o u s  O f f e n d e r , c a l l s  fo r the 

m a x i m u m  s e n t e n c e  for a n y  o f f e n d e r  n o t  s p e c i f i c a l l y  f o u n d  to r e p r e s e n t  

d a n g e r  to o t h e r s  to a p e r i o d  n o t  to e x c e e d  f i v e  y e a r s  for f e l o n i e s  

o t h e r  t h a n  m u r d e r .  N o  m i n i m u m  s e n t e n c e  s h o u l d  b e  a u t h o r i z e d  b y  the 

l e g i s l at u r e .  T h e  s e n t e n c i n g  c o u r t  s h o u l d  b e  a u t h o r i z e d  to p r o p o s e  a 

m a x i m u m  s e n t e n c e  less t h a n  t hat p r o v i d e d  b y  s t a t u t e .  It m a n d a t e s  the 

e s t a b l i s h i n g  of  c r i t e r i a  for s e n t e n c i n g  a n d  s u g g e s t s  w h a t  t h e  c r i t e r i a  

s h o u l d  include.

S t a n d a r d  5.3, S e n t e n c i n g  to E x t e n d e d  T e r m s , c a l l s  for a s e p a r a t e  p r o­

v i s i o n  for s e n t e n c i n g  o f f e n d e r s  w h e n ,  in the i n t e r e s t  o f  p u b l i c  p r o t e c t i o n ,  

it is c o n s i d e r e d  n e c e s s a r y  to i n c a r c e r a t e  t h e m  for s u b s t a n t i a l  p e r i o d s  

o f  time. It i d e n t i f i e s  p r o v i s i o n s  to be i n c l u d e d  in the d e c i s i o n ,  e.g.,

(a) A u t h o r i t y  for j u d i c i a l  i m p o s i t i o n  o f  e x t e n d e d  t e r m  o f  n o t  m o r e

t han 25 y e a r s  for (1) a p e r s i s t e n t  f e l o n y  o f f e n d e r ,  (2) a 

p r o f e s s i o n a l  c r i m i n a l ,  o r  (3) a d a n g e r o u s  o f f e n d e r .

(b) D e f i n i t i o n  of a p e r s i s t e n t  fel o n y  o f f e n d e r .

(c) D e f i n i t i o n  o f  a p r o f e s s i o n a l  cri m i n a l .

(d) D e f i n i t i o n  o f  a d a n g e r o u s  o f f e nd e r .

(e) A u t h o r i t y  for c o u r t  to i m p o s e  a m i n i m u m  s e n t e n c e  to b e  s e r v e d
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p r i o r  to e l i g i b i l i t y  for p a r o l e  n o t  to e x c e e d  o n e - t h i r d  o f  

t h e  m a x i m u m  s e n t e n c e  i m p o s e d  o r  m o r e  t h a n  t h r e e  y e a r s .

A  s y s t e m  b e  e s t a b l i s h e d  w i t h i n  the j u d i c i a r y  to r e v i e w  a l l  s e n t e n c e s  o f  

i n c a r c e r a t i o n  in o r d e r  to e n s u r e  tha t  s e n t e n c e s  a r e  f a i r  a n d  e q u i t a b l e .

P a r o l e  s e r v i c e s  not be a b o l i s h e d  an d  t h a t  p a r o l e  a n d  o t h e r  r e i n t e g r a t i o n  

a nd a f t e r c a r e  s e r v i c e s  b e  m a d e  a v a i l a b l e  to a l l  r e l e a s e d  o f f e n d e r s .

A s y s t e m  fo r  e n s u r i n g  the e a r l y  r e l e a s e  c f  o f f e n d e r s  b e  m a i n t a i n e d  

in a d d i t i o n  to t h a t  w h i c h  is b a s e d  u p o n  t h e  a c c u m u l a t i o n  of g o o d  t i m e  

credits.
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S T A N D A R D  5 . 2

S E N T E N C E !!  ■ T H E  N O N -D A N G E r '  O F F L N t  H«<

x io  r e v i s i o n s  s h o u l d  i n c l u d e  a  p r o v i s i o n  t h a t  t h e  m a x i m u m  s e n t e n c e  

‘'fender n o t  s p e c i f i c a l l y  f o u n d  to r e p r e s e n t  a s u b s t a n t i a l  d a n g e r  t o  

nn.juld n o t  e x c e e d  f i v e  y e a r s  for f e l o n i e s  o t h e r  t h a n  m u r d e r .  N o  m i n i m u m  

o . s h o u l d  b e  a u t h o r i z e d  b y  the l e g i s l a t u r e .

T h e  s e n t e n c i n g  c o u r t  s h o u l d  b e  a u t h o r i z e d  to i m p o s e  a m a x i m u m  s e n t e n c e  l e s s  t h a n

t h a t  p r o v i d e d  b y  s t a t u t e .

C r i t e r i a  s h o u l d  b e  e s t a b l i s h e d  f o r  s e n t e n c i n g  o f f e n d e r s .  S u c h  c r i t e r i a  sho ul d

i n c l u d e :

1. A r e q u i r e m e n t  t h a t  the l e a s t  d r a s t i c  s e n t e n c i n g  a l t e r n a t i v e  be 

i m p o s e d  t hat is c o n s i s t e n t  w i t h  p u b l i c  safety. T h e  c o u r t  sh o ul d  

im p o s e  t h e  f i r s t  o f  the f o l l o w i n g  a l t e r n a t i v e s  t h a t  w i l l  r e a s o n a b l y  

p r o t e c t  the p u b l i c  safety:

(a) U n c o n d i t i o n a l  r e l e a s e.

(b) C o n d i t i o n a l  relea s e .

(c) A  fine.

(d) R e l e a s e  u n d e r  s u p e r v i s i o n  in the c o m mu n i t y .

(e) S e n t e n c e  to a h a l f w a y  h o u s e  o r  o t h e r  r e s i d e n t i a l  f a c i l i t y  

l o c a t e d  in the c o m m u n i t y .

(f) S e n t e n c e  to p a r t i a l  c o n f i n e m e n t  w i t h  l i b e r t y  to w o r k  or

p a r t i c i p a t e  in t r a i n i n g  o r  e d u c a t i o n  d u r i n g  a l l  b u t  l e i s u r e  time.

(g) T o t a l  c o n f i n e m e n t  in a c o r r e c t i o n a l  facility.

2. A  p r o v i s i o n  a g a i n s t  the u s e  o f  c o n f i n e m e n t  as a n  a p p r o p r i a t e  d i s p o s i t i o n  

u n l e s s  a f f i r m a t i v e  j u s t i f i c a t i o n  is s h o w n  on the record. F a c t o r s

t h a t  w o u l d  j u s t i f y  c o n f i n e m e n t  m a y  include:

(a) T h e r e  is u n d u e  r i s k  that the o f f e n d e r  w i l l  c o m m i t  a n o t h e r  c r i m e  

if n o t  c o n f i n e d .

(b) T h e  o f f e n d e r  is in n eed o f  c o r r e c t i o n a l  s e r v i c e s  t h a t  c a n  be 

p r o v i d e d  e f f e c t i v e l y  o n l y  in a n  i n s t i t u t i o n a l  setting, and suc h 

s e r v i c e s  are r e a s o n a b l y  a v a i l a b l e .

(c) A n y  o t h e r  a l t e r n a t i v e  w i l l  d e p r e c i a t e  the s e r i o u s n e s s  of the 

o f f ense.

3. Weighting of the f o l l o w i n g  in f a v o r  o f  w i t h h o l d i n g  a d i s p o s i t i o n  of 

i n c a r c e r a t i o n :

(a) T h e  o f f e n d e r ' s  c r i m i n a l  c o n d u c t  n e i t h e r  c a u s e d  nor a c t u a l l y  

t h r e a t e n e d  s e r i o u s  harm.

(b) T h e  o f f e n d e r  d i d  n o t  c o n t e m p l a t e  o r  intend th a t  his c r i m i n a l  

c o n d u c t  w o u l d  c a u s e  o r  t h r e a t e n  s e r i o u s  harm.

(c) T h e  o f f e n d e r  a c t e d  u n d e r  s t r o n g  p r o v o c a t i o n .

(d) T h e r e  w e r e  s u b s t a n t i a l  g r o u n d s  t e n d i n g  to e x c u s e  or j u s t i f y  

the o f f e n d e r ' s  c r i m i n a l  c on d u c t ,  t h o u g h  f a i l i n g  to e s t a b l i s h  

de f e n s e .

(e) T h e  o f f e n d e r  had led a l a w - a b i d i n g  l ife for a s u b s t a n t i a l  p e r i o d  

of  t i m e  b e f o r e  c o m m i s s i o n  o f  the p r e s e n t  crime.
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v i s i o n .

i n d u c e d  o r  f a c i l i t a t e d  its c o m m i s s i o n .

:tfender has made o r  w i l l  m a k e  r e s t i t u t i o n  o r  reparation t o  the 

■ .im o r  h i s  c r i m e  for t h e  d a m a g e  o r  i n j u r y  w h i c h  w a s  s u s t a i n e d .

. • o f f e n d e r ' s  c o n d u c t  was t h e  r e s u l t  of c i r c u m s t a n c e s  u n l ' k e l y  
to  r e c u r .

;:i1 T h e  c h a r a c t e r , h istory, a n d  a t t i t u d e s  o f  the o f f e n d e r  i n d i c a t e  tha t  
he is u n l i k e l y  to c o m m i t  a n o t h e r  crime.

(k ) I m p r i s o n m e n t  o f  the o f f e n d e r  w o u l d  e n t a i l  u n d u e  h a r d s h i p  to

d e p e n d e n t s .

(1) T h e  o f f e n d e r  is e l d e r l y  or in p o o r  health.

(m) T h e  c o r r e c t i o n a l  p r o g r a m s  w i t h i n  the i n s t i t u t i o n s  to w h i c h  the

o f f e n d e r s  w o u l d  b e  s e n t  a r e  i n a p p r o p r i a t e  to his p a r t i c u l a r  n e e d s  

o r  w o u l d  not l i k e l y  be o f  b e n e f i t  to him.



..... o'jde r e v i s i o n s  s h o u l d  c o n t a i n  s e p a r a t e  p r o v i s i o n  f o r  s e n t e n c i n g

Jh-jn, in t h e  i n t e r e s t  o f  p u b l i c  p r o t e c t i o n ,  i t  is  c o n s i d e r e d  n e c e s  a r v

a c i t a t e  t h e n  f or s u b s t a n t i a l  p e r i o d s  of time.

o w i n g  p r o v i s i o n s  s h o u l d  b e  included:

A u t h o r i t y  for the j u d i c i a l  i m p o s i t i o n  of a n  e x t e n d e d  t e r m  of c o n f i n e m e n t  

o f  n ot m o r e  t h a n  2 5  years, e x c e p t  for m u r d e r ,  w h e n  the c o u r t  f i n d s  t h e  

i n c a r c e r a t i o n  o f  the d e f e n d a n t  fo r  a t e r m  lon g e r  t h a n  fiv e  y e a r s  is 

r e q u i r e d  for the p r o t e c t i o n  of the p u b l i c  an d  t h a t  the d e f e n d a n t  is 

(a) a p e r s i s t e n t  f e l o n y  o f f e n d e r ,  (b) a p r o f e s s i o n a l  cri m i na l ,  o r

(c) a d a n g e r o u s  o f f e n d e r .

D e f i n i t i o n  o f  a p e r s i s t e n t  f e l o n y  o f f e n d e r  as a p e r s o n  o v e r  21 y e a r s  of 

a g e  w h o  s t a n d s  c o n v i c t e d  of a f e l o n y  for the t h ir d  time. A t  l e a s t  o n e  

o f  t h e p r i o r  f e l o n i e s  s h o u l d  h a v e  b e e n  c o m m i t t e d  w i t h i n  the f ive y e a r s  

p r e c e d i n g  the c o m m i s s i o n  o f  th e  o f f e n s e  for w h i c h  the o f f e n d e r  is b e i n g  

s e n t e nc e d .  At l east two of t he  t h r e e  f e l o n i e s  sh o u l d be o f f e n s e s  i n v o l v i n g  

the i n f l i c t i o n,  or a t t e m p t e d  or t h r e a t e n e d  infliction, of s e r i o u s  b o d i l y  

h a r m  on a n o ther.

D e f i n i t i o n  of a p r o f e s s i o n a l  c r i m i n a l  as a p e r s o n  o v e r  21 y e a r s  of age, 

w h o  st a n d s  c o n v i c t e d  of a f e l o n y  t h a t  w a s  c o m m i t t e d  a s  p a r t  o f  a c o n t i n u i n g  

i l l e g a l  b u s i n e s s  i n  w h i c h  he a c t e d  in c o n c e r t  w i t h  o t h e r  p e r s o n s  a n d  

o c c u p i e d  a p o s i t i o n  of  m a n a g e m e n t ,  or w a s  a n  e x e c u t o r  of v i o l e n c e .  An 

o f f e n d e r  s h o u l d  not be f o u n d  to be a p r o f e s s i o n a l  c r i m i n a l  u n l e s s  the 

c i r c u m s t a n c e s  o f  the o f f e n s e  for w h i c h  he st a n d s  c o n v i c t e d  s h o w  that he 

h as k n o w i n q l y  d e v o t e d  h i m s e l f  to c r i m i n a l  a c t i v i t y  as  a m a j o r  s o u r c e  

of his  l i v e l i h o o d  or u n l e s s  it a p p e a r s  that he lias s u b s t a n t i a l  i n c o m e  

o r  r e s o u r c e s  that d o  not a p p e a r  t o  be f r o m  a source o t h e r  t h a n  c r i m i n a l  

ac t i v i t y .

D e f i n i t i o n  o f  a d a n g e r o u s  o f f e n d e r  a s  a p e r s o n  o v e r  21 y e a r s  of a g e  w h o s e  

c r i m i n a l  c o n d u c t  is f ound b y  the c o u r t  to b o  c h a r a c t e r i z e d  by:

(a) a p a t t e r n s  of r e p e t i t i v e  b e h a v i o r  w h i c h  p o s e s  a s e r i o u s  t h r e a t  to the 

s a f e t y  o f  others, (b) a p a t t e r n  of p e r s i s t e n t  a g g r e s s i v e  b e h a v i o r  w i t h  

h e e d l e s s  i n d i f f e r e n c e  to the c o n s e q u e n c e s ,  or (c) a p a r t i c u l a r l y  

h e i n o u s  o f f e n s e  i n v o l v i n g  the t h r e a t  or i n f l i c t i o n  of s e r i o u s  b o d i l y  

injury.

A u t h o r i t y  for the c o u r t  to im p o s e  a m i n i m u m  s e n t e n c e  to be s e r v e d  p r i o r  

t o  e l i g i b i l i t y  for parole. T h e  m i n i m u m  s e n t e n c e  sh o u l d  be l i m i t e d  to 

t h o s e  s i t u a t i o n s  in w h i c h  the c o m m u n i t y  r e q u i r e s  r e a s s u r a n c e  as to the 

c o n t i n u e d  c o n f i n e m e n t  o f  t h e  o f f e n d e r .  It sh o u l d no t  e x c e e d  o n e - t h i r d  

o f  the m a x i m u m  s e n t e n c e  i m p o s e d or  m o r e  t h a n  t hree years.
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J a n u a r y  20, 1976

E X E C U T I V E  D I R E C T O R  

M I C H A E L  L .  R U B I N S T E I N

Rep. T erry Gardiner 
House of Representatives  
P o u c h  V
Juneau, A l a s k a  99801 

Dear Terry:

E n c losed is a report p r e p a r e d  under contract for 
the A l a s k a  Judicial Council p u r s uant to a 1974 grant from 
the U nited States Depar t m e n t  of J u s tice L a w  E n f o r c e m e n t  A s s i s­
tance Administration, ( L E A A ) . This report was included as a follow- 
up to the Council's initial statistical study, Sente ncing in 
Alaska: A  Desc ri p t i o n  of the P r ocess and S u mmary  of Statistical
Data for 1973" (March 1975) The original, comprehensive 
study, was p r e pared to assist the Legisl a t u r e  b y  developing 
a data-base w h i c h  could then be u t i l i z e d  in drafting criminal 
legislation. The enclosed  follow-up study was req uested b e­
cause the p ossibility of racial disparity in sentencing was 
r a i s e d  by the data analyzed in the original study.

Unfortunately, (or fortunately) there were only 42 
cases in Anchorag e in w h i c h  defendants r e c eived sentences of 
five years or longer; not reall y e n ough cases for a good sample.
For this reason, although as Chief J u stice Boochever's 
letter to the judges indicates, "the reports give rise to an 
appearance of racial discrimination", they are not conclusive 
in this regard.

S i n c e r e l y ,

L l/ktdwf j t U ' y i r~-
Mi c h a e l  L. Rubinstein

MLR/mb
Enclosure
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E X E C U T I V E  D I R E C T O R  

M I C H A E L  L .  R U B I N S T E I N

Hon. M o n r o e  N. Clayton 
D i s t r i c t  Court Judge 
F o u r t h  J u d i c i a l  District 
604 B a r n e t t e
Fairbanks, A l a s k a  99701 

De a r  J u d g e  Clayton:

This letter is b e i n g  w r i t t e n  at the r e q u e s t  of the 
A l a s k a  J u d i c i a l  Council. The Council was f u n d e d  in 1974 b y  
the U n i t e d  States J u s t i c e  D e p a r t m e n t  L a w  E n f o r c e m e n t  A s s i s­
tance A d m i n i s t r a t i o n  to conduct a study of the senten c i n g  
p r o c e s s  in Alaska. A  c o m p r e h e n s i v e  s tatistical a n a l y s i s  of 
the 1973 superior court f e l o n y  cases in Anchorage, F a i r b a n k s  
and J u n e a u  was  completed. This r e p o r t  indicates that a 
d i s p r o p o r t i o n a t e  n u m b e r  of b l a c k s  and A l a s k a n  N a t i v e s  failed 
to r e c e i v e  p r o b a t i o n  and that b l a c k s  r e c e i v e d  h i g h e r  sentences 
than o t h e r  groups. A  f o l l ow-up r eport was m a d e  in an e n d eavor  
to a s c e r t a i n  w h e t h e r  there w a s  j u s t i f i c a t i o n  for the h i g h e r  
p e r c e n t a g e  of b l a c k  defe n d a n t s  r e c e i v i n g  sentences of five 
years or g r e a t e r  w h e n  c o m p a r e d  w i t h  the low p e r c e n t a g e  of 
C a u c a s i a n s  r e c e i v i n g  sim ilar sentences. I am e n c l o s i n g  a 
copy o f  the ana lysis and c o n c l u s i o n s  of this later report.
The o t h e r  r e ports are on file in the office of the A l a s k a  
Ju d i c i a l  Council at A n c h o r a g e  a n d  wi ll be m a d e  a v a i l a b l e  for 
your s tudy u p o n  request.

W h i l e  the r e po rts are n o t  n e c e s s a r i l y  conclusive, 
they do give rise to an a p p e a r a n c e  of racial d i s c r i m i n a t i o n  
being i n v o l v e d  in some s e n t e n c i n g  procedures. The C o uncil 
is c o n f i d e n t  that n o  A l a s k a n  judg e c o n s c i o u s l y  d i s c r i m i n a t e s  
a g a inst any group b e c a u s e  of race, creed or color. As a 
r e s u l t  of the studies, however, there is c o n cern that u n ­
cons c i o u s  bias m a y  creep into the senten c i n g  p r ocess in 
c e r t a i n  instances. It is for this r eason  that I h a v e  b e e n  
d i r e c t e d  to w r i t e  to each of the j udge s in the state a d v i s i n g



Hon. M o n r o e  N. Clayton  
J a n u a r y  20, 1976 
P a g e  Two

t h e m  of this situation so that they m a y  c o n s c i o u s l y  guard 
a g a i n s t  any p o s s i b l e  t e n dency toward such discimination.

K n o w i n g  the h i g h  caliber of the A l a s k a  judiciary, 
I am c o n f i d e n t  that all m e m b e r s  seek to comply w i t h  their 
o a t h  in u p h o l d i n g  the C o n s t i t u t i o n  of the State of Alaska, 
in c l u d i n g  art. I, sec. 1 w h i c h  p r o v i d e s  that "all p e rsons 
are equal and e n t i t l e d  to equal rights, o p p o r t u n i t i e s  and 
p r o t e c t i o n  u n d e r  the law", and that e v e r y  effort w i l l  be 
m a d e  to a v o i d  d i s c r i m i n a t i o n  or the ap pear a n c e  of discri min 
a t i o n  in all judi c i a l  functions.

S i n c e r e l y  yours,

i

Ro b e r t  B o o c h e v e r  
Chairman, E x  O f f i c i o

E n c l o s u r e
cc: S u preme Court Justices



P a r t  III - A N A L Y S I S  A N D  CONCLUSIONS

This p a p e r  b e g a n  w i t h  the p u r p o s e  of f o c u s i n g  on 

two points: w h e t h e r  or not the persons w h o  r e c e i v e d  long

sentences in 1973 h a d  c o m m i t t e d  " p a r t i c u l a r l y  serious offenses" 

or w e r e  " dange r o u s  offenders", " p r o fessional  criminals", or 

"the w o r s t  type of offenders"; and whether, g i ven these c r i­

teria, the h i g h  p e r c e n t a g e  of Blac k defendants  w h o  r e c e i v e d  

s entences of five years or g r e a t e r  was as deservin g of these 

sentences as the low p e r c e n t a g e  of Caucasians. M a n y  facts 

a nd c i r c u m s t a n c e s  h a v e  b e e n  set forth in the p r e c e d i n g  pages 

in o r d e r  that an analysis of these questions can b e  attempted.

It m a y  be in stru c t i v e  first to look at the supreme 

court's s e n t e n c i n g  criteria. Since the sentence a ppeal law

w a s  enacted, effec t i v e  J a n u a r y  1, 1973', over 60 defendants

1 ^
have a p p e a l e d  their sentences to the supreme court. (Approx­

ima t e l y  707o of these appeals have r e s u l t e d  in a f f i r m a t i o n  of 

the lower court sentence, a p p r o x i m a t e l y  20% ha ve b e e n  reversed 

on the grounds of excessiveness, and only 2 sentences, less 

than 4%, have b e e n  d i s a p p r o v e d  as too lenient.)"^4 In the 

v a rious supreme court op inions e x p l a i n i n g  its d e c i sions in 

these cases, gu idelines for s e n t e n c i n g  have been  set forth.

As noted, the court has w r i t t e n  that, in general, 

m a x i m u m  sentences n e e d  not exceed five years, e xcept  for p a r­

tic u larly serious offenses, dangerous offenders, and p rofes s i o n a l

criminals, and that the m a x i m u m  sentence for a crime ought to

15
be g i v e n  only to the w o r s t  type of offender. R e g a r d i n g  the 

d e f i n i t i o n  of "serious offense", the court has n o t e d  in a

* AS 1 2 . 5 5.120
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case in w h i c h  it a f f i r m e d  a rape s e n t e n c e  that " F o r c i b l e  rape 

and r o b b e r y  r a n k  among the m o s t  serious c r i m e s . " ^ In another 

case, w h e r e  the defendan t was c o n v i c t e d  of assault v/ith a 

d a n g e r o u s  weapon, (and in another v e r y  r ecent s e n t e n c e  a f f i r m a­

tion for a rape c a s e ) , the court has expre s s e d  the v i e w  that 

v i o l e n t  crimes i n v o l v i n g  p h y sical  i njury to innocent p eopl e 

are to be r e g a r d e d  as the most serious offenses, and are n o t  

to be treated l i g h t l y . ^

In several other cases the court has c o m m e n t e d  on 

the terms m a x i m u m  sentence and "worst type of offender". In 

1971 in a f f i r m i n g  a m a x i m u m  sentence, the court said a m a x i­

m u m  sen te n c e  g e n e r a l l y  w a s  n o t  a p p r o p r i a t e  for a single v i o­

lation of a law w h i c h  was not s u r r o u n d e d  b y  a g g r a v a t i n g  c i r­

cumstances, such as a p r i o r  r e c o r d  or the d efen dant's having

1 8
c o m m i t t e d  the offense w h i l e  on bail, p r o b a t i o n  or parole.

The court further said in G a l a k t i o n o f f  v. S t a t e , 486 P . 2d 

919, 924 (Alaska 1971), in o v e r t u r n i n g  a m a x i m u m  sentence 

for p e t t y  larceny, that the f o l l owing factors should be c o n­

sid e r e d  in asses s i n g  w h e t h e r  the def endant was the w o r s t  type 

of offender: the defendant's age; the d efendant 's previous

offenses, if any; w h e t h e r  the (multiple) offenses o c c urre d 

w i t h i n  only a single c r i mi nal transaction; and the v a l u e  of 

the p r o p e r t y  taken. The terms " dang e r o u s  off ender" and " p r o­

fessional criminal" have not been d e fined b y  the supreme court.

As n o ^ e d  earlier in this report, m o s t  of the crimes 

of w h i c h  the 42 defenda nts w e r e  c o n v i c t e d  w e r e  q u i t e  serious
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offenses, a l t h o u g h  n o t  all were rape or robbery, and not all 

i n v o l v e d  h a r m  to victims. In fact, on ly 3 of the 42 were 

c o n v i c t e d  o f  rape (77.) and 13 c o n v i c t e d  of r o b b e r y  (31%) , 

for a total of 38%.

M a n y  of the defendants w e r e  young. It a l ready has 

b e e n  n o t e d  that over half, 26 d efendan ts or 63%, w e r e  u nder 

age 25. E i g h t e e n  v e r e  only 21 or younger, fully 43%.

M a n y  of these defendants did n o t  h a v e  p r i o r  records 

or h a d  r e c o r d s  of v e r y  little consequence, such as traffic 

o f f enses or m i s d e m e a n o r  c o nvicti ons that h a d  not r e s ulted in 

jail. N i n e t e e n  defendants, or 46%, fit this description.

M a n y  defenda nts also we re i n v o l v e d  in only a 

single c r i minal transaction, a l t h o u g h  the single transaction 

often was v e r y  serious. E i g h t e e n  defendants, or 43%, c ommitted 

only a single crimin al act. However, it s h ould be n o t e d  

that eight of the de fen d a n t s  i n v olved in o n l y  a single 

transa c t i o n  in 1973 h a d  p r i o r  felony records.

W i t h  r e g a r d  to the fourth guideline, the value of 

p r o p e r t y  inj ured or stolen, most of the crimes for these 

1973 defenda nts invol v e d  h a r m  of some value (usually over 

$50) if they i n v o l v e d  h a r m  to property.

T hese senten c i n g  guides also can be compared along 

racial lines. (Only defendants in A n c h o r a g e  are included in 

the f o l l o w i n g  computations, as the desire to focus on racial 

comparis ons arises from Blacks s e n t ence d there.) Of all 12 

Caucas i a n s  r e c e i v i n g  sentences of five years or greater, 7 

or 58% w e r e  25 years old or younger, and 6 or 50% were 21 or
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under. O f  all 12 Blacks r e c e i v i n g  sentences o f  five years 

or greater, 8 or 67% w e r e  25 or younger; but o n l y  4 or 33% 

w e r e  21 or under. Thus more y o u n g  C aucasians r e c e i v e d  long 

sentences than Blacks.

Four of the C aucasians  (33%) had no p r i o r  record 

(or n o  p r i o r  r e c o r d  of any c o n s e q u e n c e ) . Eig ht of the 

Bl a c k s  (67%) h a d  no p r i o r  record. Thus twice as m a n y  Blacks 

as C a u c a s i a n s  w h o  h ad no p r i o r  r e c o r d  r e c e i v e d  long sentences.

Five o f  the C auca sians (42%) h a d  bee n i n v olved in 

o n l y  a single crimi n a l  transa c t i o n  (including a ny offenses 

c o m m i t t e d  later w h i l e  the d e f e n d a n t  w a s  on ba il b u t  had not

ye t  b e e n  s e n t e n c e d ) . O n l y  3 of the Blacks (25%) w e r e  involved
*

in o n l y  one transaction.

As n o t e d  p r e v i o u s l y  (on p. 18), seven of the 

C a u c a s i a n s  (58%) did p h y s i c a l  h a r m  to a victim, w h i l e  only 

o n e  out of all 12 Blacks (the defen d a n t  w h o  r a p e d  two women) 

c o u l d  b e  said to h a v e  done physical h a r m  to his victim. All 

of the h o m i cid es and  a g g r a v a t e d  assaul ts that r e s u l t e d  in 

long s e n t ences w e r e  c o m m itted by C a u c a s i a n  (or N a t i v e  Alaskan) 

m a l e s .

* So me of the sentences a p p e a r  to h a v e  been b a s e d  on the judge's 
c o n s i d e r a t i o n  that the d e f e ndant p r o b a b l y  h a d  c o m m i t t e d  other 
of f e n s e s  and m e r e l y  noc b e n  caught, a l t h o u g h  c o n v i c t e d  of only 
one. However, the Supreme Court c l e a r l y  has said that such 
c o n s i d e r a t i o n  is not p r o p e r  in sentencing. In G a l a k t i o n o f f  v. 
State, 486 P . 2d 919, 924 (Alaska 1971), w h e r e  the court was 
r e v i e w i n g  a judge's consid e r a t i o n  that a d e f e n d a n t  p r o b a b l y  was 
gu i l t y  o f  more serious offenses than the one charged, the court 
said that the danger inherent in g i v i n g  undue w e i g h t  to such f a c­
tors s h o u l d  be r e a d i l y  apparent to the judge, a n d  that absent a 
c o n v i c t i o n  even an in dict m e n t  is a b s o l u t e l y  n o  evidence of guilty 
conduct.
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The m a i n  o f f e n s e  w h i c h  w a s  c o m m i t t e d  m o s t  often 

b y  these A n c h o r a g e  defendants, b o t h  Cauca s i a n  and Black, 

was robbery. Fou r of the C a u c a s i a n s  and 8 of the Blacks r e­

cei v e d  their long s e n tence  for robbery. A l l  but one of the 

C a u c a s i a n s  r e c e i v i n g  long sentences for r o b b e r y  h a d  prior 

f e l o n y  records. O n l y  one of the Blacks r e c e i v i n g  a long 

s e n t e n c e  for r o b b e r y  h a d  a p r i o r  felony record.

In o r d e r  to a n a l y z e  w h e t h e r  these 7 Blacks received 

u n d u l y  h a r s h  sentences, these sentences are c o m p a r e d  below 

w i t h  o ther  A n c h o r a g e  sen tences for r o b b e r y  (that did not 

e x c e e d  5 years). A l t h o u g h  it w o u l d  n o t  be feas ible to 

c o m p a r e  for e a c h  of the 42 d e f e n d a r all other sentences 

m e t e d  out to other d efend a n t s  for the same offense, it is 

p o s s i b l e  to c o m pare all of one k i n d  cf sentence for a select 

group of individuals. B e c ause m o s t  of the Blacks in question 

w e r e  first offenders, the d e s c r i p t i o n  b e l o w  is of all 1973 

d e f e n d a n t s  w h o  c o m m i t t e d  robbery, w h o  w e r e  first offe nders 

or h a d  n o  p r i o r  r e c o r d  of any consequence, h u t  w h o  did not 

r e c e i v e  sentences  of 5 years or greater.

Firstly, it can be seen that 9 C a u c a s i a n  first o f­

fen ders r e c e i v e d  sentences of less than 5 years for robbery  

in 1973. O n l y  4 B l a c k s  r e c e i v e d  such sentences. Moreover, 

o n l y  one of these Blacks w a s  s e n t e nced to less than 1-1/2 

y e a r s  in jail, w h e r e a s  seven of the 9 Caucasian s (787,) were 

s e n t e n c e d  to one year or less in jail. (Two w e r e  p l a c e d  on 

p r o b a t i o n .)

A l l  d e f e n d a n t s  on Table IV, C a u c asian  and
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TABLE IV

DEFENDANTS^ CONVICTED OF ROBBERY WHO RECEIVED 
LESS THAN A  FIVE-YEAR SENTENCE 

(Anchorage only - no robbery convictions in Fairbanks or Juneau)

SEX j RACE , AGE PRIOR RECORD SENTENCE--------- JUDCE SPECIAL CIRCUMSTANCES

F i Cauc. ; 20 One prior misdemeanor Probation (3 years SIS)* Carlson Robbed victim of watch and $50

M
I
Cauc.

1

1
■ 21

1

No prior record 5 months (plus 5 years 
SIS)

Burke Robbed person of watch and $50 at 
gunpoint; repeat bail recidivist

i
M Cauc.

I . .
■ 19I No prior record 1 year (plus 2 suspended) Kalamarides Military; liquor store robbery at 

gunpoint; co-defendant of defen­
dants #25-27, Table II

M Cauc. i 211 Less than 6 misde­
meanors, no jail time 1 year (plus 2 suspended) Occhipinti

M

|

Cauc.

I ’ •

23

)
r
1

Less than 6 misde­
meanors; never served
more than 90 days J

Probation (2 years SIS) Burke Robbed person of money with long- 
barreled gun; case dismissed in 
return for defendant pleading 
guilty to other cases; repeat 
bail recidivist.

M Cauc.
i 18

.......

Minor traffic record 2 years (plus 2 suspend­
ed)

Occhipinti

M
i

Cauc. 19 No prior record 3 years Kalamarides Convicted of 2 counts of robbery, 
one armed, one against his mother

M Cauc. 21 No prior record 
.

1 year (plus 4 suspended) Moody Turned state's evidence; or­
dered to make $240 restitution

1 M

• ,I1
1 i 
I

Cauc. 23 Two prior felonies; 
never been sentenced 
to more than 90 days

*

115 days Carlson Stole $435 after putting victim 
in fear with .22 calibre rifle; 

"Pled down"to petty larceny; drug- 
related

r  Defendants with no prior criminal record, or a minor record only. 
* Suspended imposition of sentence.



TABLE IV - Continued

SEX " r a c e AGE PRIOR RECORD SENTENCE JUDGE SPECIAL CIRCUMSTANCES

M Nat. 25 Less than 6 misdemean­
ors; no jail time

4 years Burke

M Black 20 Less than 6 misdemean­
ors; no jail time

1-1/2 years (plus 
3-1/2 years suspended)

Buckalew

M Black 19 No prior record 60 days (plus 3 years 
SIS)

Carlson Military; recidivated on bail; 
defendant's father (a military 
officer) appeared on his behalf

■ —  
M

..... .
Black

-  _  

23 No prior record 3 years (mandatory 1/3) Occhipinti Military; drove "get away" car

M Black 21

.

No prior record 2 years (plus 3 sus- Burke 
pended)

Military; alcohol treatment 
recommended

© a f t ,  '

9
4
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Black, w e r e  under age 25. A l l  the Caucasians e x c e p t  one 

w e r e  21 or younger, and all the Blacks excep t one w e r e  21 or 

younger.

None of the Blacks on Table IV w e r e  n o t e d  as 

h a v i n g  u s e d  a w e a p o n  during the r o b b e r y  (although the fact 

that the court files did not note a w e a p o n  does n o t  n e c e s s a r i l y  

pr e c l u d e  the p o s s i b i l i t y  of their h a v i n g  b e e n  o n e ) . Five of 

the Caucasians (56%) w e r e  n o t e d  as h a v i n g  u s e d  a gun.

It thus appears that even among defenda nts rece iving 

less than 5 years for robbery, Blacks m a y  have b e e n  treated 

more harshly.

C o m p a r i n g  the 9 Caucasians on Table IV w i t h  the 7 

Blacks (on Table II) w h o  w e r e  also ’’first offende rs" but 

r e c e i v e d  5 years or greater, there are some factors p o s sibl y 

j u s t i f y i n g  apparent disparity. It can be n o t e d  that the 

Blacks w e r e  sli ghtly o l d e r - - o n e  was over 25 and 3 w e r e  over 

21. Moreover, of the 7 Blacks, 5 (71%) w e r e  n o t e d  as h av ing 

used a weapon, compa red to 56%. of the Caucasians. Five of 

the 7 Blacks (71%.) also w e r e  invo lved in more than one 

event, w h e r e a s  only 4 of the C aucasian s in Tabl e IV (44%) 

w e r e  i n v o l v e d  in m o r e  than one criminal transaction.

It should be p o i n t e d  out that if the 3 youn g Black 

defend ants (#25-27) who p a r t i c i p a t e d  in the same liquor 

store r o b b e r i e s  had not received sentences of 5 years or 

gr eater but had r e c e ived lesser sentences, a b i t  mo re of the 

s t a t i s t i c a l  di spa r i t y  a m o n g  Blacks  and C aucas i a n s  on both 

T able II and Table IV w o u l d  b e  removed. However, those three
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B lacks did receive sentences of five years or greater. It 

s h o u l d  be f u rther noted, w i t h  r egard to those l i q u o r  store 

robberies, that Table IV shows a fourth c o - d e f e n d a n t  in 

those cases, w h o  w a s  a C a u c a s i a n  male, also age 19 w i t h  no 

p r i o r  record, and w h o  r e c e i v e d  a sentence of one ye ar plus 

two years suspended. (This sentence was i m p o s e d  b y  the same 

j u d g e  w h o  s e n t e n c e d  2 of the 3 Black defendants.) The 

f o l l o w i n g  analyses of c e r t a i n  other s entenc ing p h e n o m e n a  m a y  

h e l p  to s h o w  w h e t h e r  the 1973 sentencing r e s u l t s  shown in 

T a b l e s  I and II m i g h t  be c o n s i d e r e d  disparate.

Table V  b e l o w  shows the n u m b e r  and type of defendants 

w h o  h a d  a trial on the c harge for w h i c h  they r e c e i v e d  their 

long sentence, c o m p a r e d  to those w h o  a c c e p t e d  p l e a  negotiations. 

It w as n o t e d  in several of the p r e c e d i n g  A n c h o r a g e  senten c i n g  

n a r r a t i v e s  that the a ttor n e y s  or the judge w h e n  s e n t e n c i n g  a 

de f e n d a n t  took into account w h e t h e r  or not the defendant  had 

gone to t r i a l .

Out of 30 A n c h o r a g e  defendants w i t h  l o n g  sentences,

8 h a d  trials (27%). This figure far exceeds the figur~

67o of all c o n v i c t e d  f e lony defendants w h o  h a d  trials x .
19

1973.

In Anchorage, n o n e  of the C a u c a s i a n  m a l e s  who r e­

ceived sentences of 5 years or greater w e n t  to trial. The 

first report s howed the c o n v e r s e - - t h a t  none of the C aucasian

m a l e s  x^ho w e n t  to trial r e c e i v e d  sentences of 5 years or 
20

greater. On the contrary, six o f  the B lacks  w h o  r e c e i v e d  

senten ces of 5 years or g r e a t e r  (50%) h a d  gone to trial.

The e a r l i e r  study also r e p o r t e d  that all B l a c k  m a l e s  c o n v icte d
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TABLE V

I N C I DENCE  OF TRIALS

J Fairbanks

i
i

N u m b e r  of D efe ndants 
W h o  W e n t  to Trial

P e r c e n t a g e  of 
Defend a n t s

! C a u c a s i a n  M a l e s 1 25%

!
Mat. A l a s k a n  Males 1 33% ;

Males, Race U n k n o w n

1 _ '

|
j

j
■
t J uneau

The one d e f e n d a n t  s e n t en ced to five years 
in J u n e a u  did have a trial.

An c h o r a g e

N u m b e r  of Defendants 
Wh o  W e n t  to Trial

P e r c e n t a g e  of 
Defendants

Cauc. Females 1 50%

Cauc. Males 0

Nat. A l a s k a n  Males
1

25%

B l a c k  Males 6 50%
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at trial in A n c h o r a g e  r e c e i v e d  sentences of 5 y e a r s  or 
21

greater.

However, Table VI b e l o w  shows that w h e t h e r  or not 

there was a trial, the m a j o r i t y  of all sentences o f  5 years 

or g r e a t e r  statewide, and m o s t  of the sentences o f  5 years 

or g r eater g i v e n  to B lacks in Anchorage, did n o t  occur 

w i t h o u t  the b e n e f i t  of a p r e s e n t e n c e  report. Statewide, 

p r e s e n t e n c e  reports w e r e  p r e p a r e d  in 62% of the cases, although 

this f i gure v a r i e d  a c c o r d i n g  to type of defendan t a n d  area 

of the state. In F a i r b a n k s  p r e s e n t e n c e  reports w e r e  p r e pared  

for 92% of def end a n t s  r e c e i v i n g  long sentences, b u t  for only 

507o o' the A n c h o r a g e  defendants. A  p r e s e n t e n c e  r e p o r t  was p r e p a r e d  

for the one d e f e n d a n t  in Juneau.

A m o n g  the A n c h o r a g e  cases, p r e s e n t e n c e  reports 

w e r e  p r e p a r e d  for 75% of the Blacks but for less than 50% of 

the Caucasians, and for o n l y  337. of the C a u c a s i a n  males. It 

m i g h t  be n o t e d  that the h i g h e r  incidence of p r e s e n t e n c e  

reports a m o n g  Blacks m a y  r e f l e c t  the fact shown e a r l i e r  on 

p. 18 that s e n t ences for Cau cas i a n s  were " n e g o t i a t e d "  more 

often. (It m i g h t  also be c alled to m i n d  that T a b l e  II 

s h o w e d  that the j u d g e  f o l l o w e d  the district a t t o r n e y ' s  

r e c o m m e n d a t i o n  for C a u c a s i a n s  three times, s e n t e n c e d  above 

it once, and s e n t e n c e d  b e l o w  it once; and for B lacks the 

statistics w e r e  n o t  v e r y  different, the j u d g e  f o l l o w i n g  the 

distric t a t t o r n e y ' s  r e c o m m e n d a t i o n  4 times and s e n t e n c i n g  

b e l o w  it twice.

T a b l e  VII shows a n o t h e r  factor that c o u l d  indicate



TABLE VI

I N C I D E N C E  OF P R E S E N T E N C E  REPORTS

A. Statewide. 62% of defendants s e n t e n c e d  to 5 years

or m o r e  in jail r e c e i v e d  p r e - s e n t e n c e  reports.

B . A r e a s .

Race & Sex Anchorage Fairbanks Juneau

•
No. of defendants for 
whom report prepared

% of defen­
dants of this 
race &  sex

No. %

.

No. %

Cauc. Female 1 50% „ '

Cauc. Male 4 33% 6 100%

Nat. Alaskan 
Male

25% 75% i

j

100%

Black Male
Q

75% — 1

Male, Race Unk.

15

.......  .

1

id

....

100%
1

•

i
t
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disparity, the incidence of a judge im pos i n g  a r e q u i r e d  

m a n d a t o r y  m i n i m u m  (usually one- third of the s e n t e n c e  imposed) 

to b e  s erved b efore p a r o l e  eligibility.

Statewide, 18 out of the 42 defendants (437,) were 

r e q uired to serve a m a n d a t o r y  minimum. In F a i r b a n k s  only 2 

defendants (17%) w e r e  r e q u i r e d  to serve a m a n d a t o r y  minimum.

The one d e f e n dant in J u n e a u  was not r e q u i r e d  to se rve a 

m a n d a t o r y  minimum.

In A n c h o r a g e  607. of the defendants w e r e  r e q u i r e d  

to serve a m a n d a t o r y  minimum. However, 677, of C a u c a s i a n  

m a l e s  w e r e  r e q u i r e d  to serve a m anda t o r y  minimum, w h i l e  only 

427, of B l a c k  males were. As is noted on the chart, however,

2 of the C a u c a sian males succeeded in g e tting t heir m a n d a t o r y  

m i n i m u m  eliminated, and thus the final situations are not very 

different. U nfortunately, the earlier report did not contain 

s tatistics on w h a t  p e r c e n t a g e  of all defendants r e c e i v i n g  jail 

sentences w e r e  r e q u i r e d  to serve a m a n d a t o r y  minimum.

S e n t e n c i n g  C r i t c r ia and T r e a tment

T h e  very first sentence appeal d e c i s i o n  h a n d e d  down

b y  the supreme court a fter the sentence appeal law w a s  enacted,22
State v. Chaney, stat ed that a trial judge whe.n i m p o s i n g  s e n­

tence should consi der the f ollowing factors: the prin ciples

of re formatir- a n d  the n e c e s s i t y  of p r o t e c t i n g  the public, 

the o b j e c t i v e  of re habi l i t a t i o n  of the o f f e n d e r  into a n o n­

criminal m e m b e r  of society, isolation of the o f f e n d e r  from 

society to p r e vent criminal conduct during the p e r i o d  of 

confinement, deterrence o f  the offender, d e t e r r e n c e  of other
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INCIDENCE OF REQ UIRED M A N D A T O R Y  M I N I M U M S

TABLE VII

Fairbanks

Only two defendants in Fairbanks w h o  r e c e i v e d  
sentences of 5 years or greater w e r e  r e q u i r e d  
to serve a m i n i m u m  before p arol e eligibility. 
One was male, "race unknown," and one was a 
C a u c a s i a n  male. One was r e q u i r e d  to serve one- 
h a l f  of a 30-yea r sentence b e f o r e  p a r o l e  e l i­
gibility, w h i c h  sentence is i l l e g a l , *  and one 
was r e q u i r e d  to serve 2 years of a 10-year 
sentenc e (less than o ne-third of the s e n t e n c e ) .

Juneau

In Juneau, the one defendant r e c e i v i n g  a s e n t e n c e  
of 5 years or g r e ater was not r e q u i r e d  to s e r v e  a 
m a n d a t o r y  minimum.

Caucasian F e males

I
Caucasian Males

I I

Native A l a s k a n  Males • 

B lack Males ;

A n chorage

N u m b e r  of Defend a n t s  R e­
quired to Serve M a n d a t o r y  

O n e - T h i r d  M i n i m u m

1

8 * *

1

5

* At that datu- the judge was a l lowed  to fix a m a n d a t o r y  
m i n i m u m  to be served b efore p a role e l i g i b i l i t y  only if 
it did not exceed more than o n e - t h i r d  of the sentence. 
AS 33.15.230(a)(1). See also S e n t e n c i n g  in A l a s k a , 
p. 27 and p. 168.

** 2 eliminated, plus one that was less than one-third.



m e m b e r s  of the c o m m u n i t y  who m i g h t  p o ssess  crim i n a l  t e n d e n­

cies; and c o m m u n i t y  c o n d e m n a t i o n  of the individual, (also

d e s c r i b e d  as " r e a f f i r m a t i o n  of societal norms for the purpose

23
of m a i n t a i n i n g  respect  for the norms themselves.") The 

court further n oted in a later case that the trial j u d g e  

m u s t  d e t e r mine the p r i o r i t y  and r e l a t i o n s h i p  of these o b j e c­

tives in any p a r t i c u l a r  c a s e . ^

In recent years there has b e e n  m u c h  debate over

25
these criteria, w i t h  special focus on rehabilitation.

I n  the A n c h o r a g e  s e n t e n c i n g  narratives, the s o - c a l l e d  " C haney 

criteria" w e r e  a l luded  to in variou s ways by j u dges w h e n  

i m p o s i n g  sentence. All of the " g o a l s " - - r e t r i b u t i o n  and 

reaffirmation, d e t e r r e n c e  of the o f f ender  and others, r e h a b­

ilit ation  of the offender, and p r o t e c t i o n s  of societ y - - w e r e  

m e n t i o n e d  f r e q u e n t l y  as "purposes" of the sentence b e i n g  

i m posed (as was punishment, however, w h i c h  has not b e e n  set 

forth d i r e c t l y  by the supreme court as a p e r m i s s i b l e  basis 

for a s e n t e n c e ) .

A l t h o u g h  no tally has been m a d e  of those r a t i o n a l e s  

for s enten c i n g  most f r e q u e n t l y  e x p r e s s e d  by s u p e r i o r  court 

judges, re habilitation, deterrence, and p r o t e c t i o n  of society 

w e r e  m e n t i o n e d  w i t h  regularity b y  the A n c h o r a g e  judges.

The n u m b e r  of defendants r e c o m m e n d e d  by the judge 

to r e c e i v e  r e h a b i l i t o r y  treatment w a s  d i s c ussed p r e v i o u s l y  

at pp. 8, 9, and 1.9. M o r e  defendants in A n c h o r a g e  than in 

F a i r b a n k s  w e r e  r e c o m m e n d e d  for treatment, and in A n c h o r a g e  

m o r e  Caucas i a n s  than B lacks w e r e  r e c o m m e n d e d  for treatment. 

B o t h  of the w o m e n  and all 4 of the N ative A l a s k a n  m a l e s  were
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n o t e d  as h a v i n g  either an a l c ohol or drug problem, b u t  only 

2, b o t h  N a t i v e  males, w e r e  r e c o m m e n d e d  for treatment.

A l t h o u g h  in the A n c h o r a g e  n a r r a t i v e s  m o r e  C a u c a s i a n s  than 

B lacks w e r e  d e s c ribed as h a v i n g  specific p r o b l e m s  that could 

be "treated", it is dif f ; It to b e l i e v e  that there could be 

a s ingle  p e r s o n  w h o  n e e d e d  a 5-year s e n te nce but w h o  did not 

n e e d  "treatment", in some sense.

O c c a s i o n a l l y  a j u d g e  r e c o m m e n d e d  a c e r t a i n  c o r r e c­

tional i n s t i t u t i o n  as a place w h e r e  treatm ent s hould b e  p r o­

vided. However,  eight times that a j u d g e  recommended, or 

a t t a c h e d  as a c ondition of the sentence, a certain i nstit u t i o n  

or r e h a b i l i t a t i o n  h o u s e  such as F a m i l y  House, the d e f e ndant was 

no t  p l a c e d  there (or in an equiv a l e n t  facility) b y  the Division 

of C o r r e c t i o n s  (or the defendant left the i n s t i t u t i o n  v o l u n­

tarily, as was the case w i t h  3 or 4 d efendants sent to F a mily  

H o u s e ) . In o n l y  two cases w a s  there a p r o c e e d i n g  to r e­

sen tence the defendant or m o d i f y  his sentence once it was 

clear that the r e c o m m e n d a t i o n  w a s  n ot g oing to be followed.

The supreme court ha s set the r e h a b i l i t a t i o n  of o f f e n­

ders h i g h  on the list of criteria to b e  c o n s i d e r e d  at the 

time of sentencing. However, one obvious p r o b l e m  w a s  e x p r ess ed 

v e r y  s u c c i n c t l y  by Judge H anson w h e n  he said that the l e g i s­

lature has r e a l i z e d  that persons n e e d  t reatment but has not 

set up any w a y  for them to get it. E s p e c i a l l y  w h e n  a d e f e n­

dant is s e n t e n c e d  to a long jail term, as w e r e  the defendants 

in this report, the lack of c o r r e l a t i o n  b e t w e e n  the defendant's 

n e e d  for treatment, the judge's r e c o m m e n d a t i o n  for treatment, 

and the d e f e n d a n t ' s  actual r e ceipt of treatment is e x t r e m e l y

-103-



b u r d e n s o m e  n o t  o n l y  to the courts and the defendant, b u t  to 

s o cie ty w h o  must support these p e r s o n s  w h i l e  c o n f i n e d  and deal 

w i t h  them when they are released. (It m i g h t  f u r t h e r  b e  n o t e d  

that 7 of the defenda nts w h o  were s e n t e n c e d  to 5 y e a r s  or 

g r e a t e r  to serve in 1973 are, in mid-1975, n o t  even in jail 

or an institution. Two are on bail p e n d i n g  their appeals, and 

5 h a v e  f i n i s h e d  s e rving time and are on p a r o l e  or probation.)

R e c o m m e n d a t i o n s

The supreme court has said on n u m e r o u s  o c c a s i o n s

that m e r e  d i s p a r i t y  in sentencin g is not u n des irable, and

that on the contrary, d i s p a rity helps to a c h i e v e  the p u r poses

of sentencing. Rather, the k e y  w o r d  in a n a l y z i n g  d i s p a r i t y

2 6
in s e ntencing is w h e t h e r  or not it is j u s t i f i a b l e . '  W h i l e  

the supreme court w i l l  n o t  r e v i e w  m o s t  of the s e n t e n c e s  that 

w e r e  discussed h e r e  it is the r e c o m m e n d a t i o n  of this report 

that the supreme court a c t i v e l y  u t i l i z e  the s e n t e n c e  appeal 

p r o cess to f u rther e x p o u n d  the c r i t e r i a  it h a s  set f orth 

previously. Five years h a v e  p a s s e d  since the s e n t e n c e  appeal 

law was enacted, and even though the court has s a i d  that s e n­

tences great er than 5 years should be given o n l y  to "the worst 

type of offender s" or only for " p a r t i c u l a r l y  serious offenses, 

dangerous offenders, a n d  p r o f e s s i o n a l  criminals", these terms 

h a v e  n o t  bee n we ll e nou gh defined. It has b e e n  n o t e d  e s p e c i a l l y  

that the 7 Black first offenders in A n c h o r a g e  w h o  r e c e i v e d  long 

sentences for r o b b e r y  did n o t  p o s sess r e m a r k a b l y  d i f f e r e n t  

c h a r a c t e r i s t i c s  f r o m  the 9 C a u c asian m a l e  first o f f e n d e r s  

w h o  r e c e i v e d  sen tences of far less than 5 years.

-104-



A  second proposal r e s u l t i n g  from this s tudy is a 

r e c o m m e n d a t i o n  for b e t t e r  c o o r d i n a t i o n  of c o r r e c t i o n a l  

a c t i v i t y  v/ith the p u r p o s e  of any long sentence m e t e d  out in 

court. The "treatment" that is to be a f f o r d e d  a d e f e ndant 

du r i n g  his p e r i o d  of i n c a r c e r a t i o n  or isol ation m u s t  be r e­

spe c t e d  as an integral part o f  the d e c ision  of h o w  long that 

p e r i o d  n e e d  be. P r e s e n t l y  the D i v i s i o n  of Corrections, not

the judge, m a k e s  the decision r e g a r d i n g  w h e r e  and h o w  a de-

27
f e n d a n t  is to be confined. A l t h o u g h  no r e c o m m e n d a t i o n  is 

m a d e  that this decision sh ould b e  taken away f r o m  the c o r r e c­

tional authorities, it is u r g e d  that the j udge b e t t e r  c o o r d i n­

ate his j u d g m e n t  of sentence and treatment r e c o m m e n d a t i o n  w i t h  

that of the D i v i s i o n  of Corre c t i o n s  (presentence r e p o r t s  n o w  

are m a n d a t o r y  for felonies). If the j u d g e ' s  final r e c o m m e n­

dat i o n  is n o t  followed, the ju dge should be n o t i f i e d  forthwith 

b y  the D i v i s i o n  of C o r r e c t i o n s  (and n o t  b y  the defendant, as 

h a p p e n e d  so of ten in 1973). Upon the D O C ’s n o t i f y i n g  the judge 

that it cannot f ollow his recommendations, there s h o u l d  be a 

m a n d a t o r y  resentencing, subject to the p r e sen t rules g over n i n g  

se n t e n c e  modification.

To r ende r the j u dge' s p a r t i c i p a t i o n  in the c o r r e c­

tional d e c ision meaningful, judges m u s t  have an a w a r e n e s s  of 

p r o g r a m s  at exi sting f aci lities in the state and of a ny new 

de v e l o p m e n t s  in the b r o a d  field of corrections. A l t h o u g h  a 

ce rtain amount of j u d i c i a l  a t t e n t i o n  to m a t t e r s  c o n c e r n i n g  

r e h a b i l i t a t i o n  can be f o c used through p a r t i c i p a t i o n  in seminars 

and c o n f e r e n c e s , genuine d e v ot ion to theories and p r a c tices 

of r e h a b i l i t a t i o n  or r e f o r m a t i o n  must, in the end, be up to
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each indiv idual judge. Committees on judi cial q u a l ificati ons 

and other p e r sons i n v olved in the selection of judges should 

be ma de aware that a j u dge's interest in and a t t e n t i o n  to 

m a t t e r s  of crimina l r e h a b i l i t a t i o n  are an impo rtant aspect 

of his j u d i c i a l  abilities.
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PROPOSED COMMITTEE SUBSTITUTE FOR CSUB 600 am: A SYNOPSIS

I. O V E R V I E W

The p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  for CSHB 600 am is 

a c o m p r e h e n s i v e  b i l l  of l i m i t e d  appl ic a t i o n  i n s t i t u t i n g  a 

s y s t e m  of p r e s u m p t i v e  sentencing. The measure, w h i c h  a p p l i e s  

only to indivi d u a l s  c o n v i c t e d  of two or m o r e  s p e c i f i c  v i o l e n t  

felonies, adresses one of the m a j o r  s h o r t c o m i n g s  in the 

c r i m i n a l  j u stice system: just and e q u i table punishment.

U n d e r  the s c heme e n c o m p a s s e d  in the p r o p o s e d  bill, an 

i n d i v i d u a l  commit t i n g  a v i o 1 nt felony for the first time 

is s e n t e n c e d  in a c c o r d a n c e  w i t h  e x i sting  law. P r o v i s i o n s  

for s u s p e n d e d  terms of imprisonment, s u s p e n d e d  i m p o s i t i o n  

of s e n t e n c e  and p r o b a t i o n  w o u l d  remain as a l t e r n a t i v e s  to 

incarceration. For those s e n t e n c e d  to confinement, p a r o l e  

w o u l d  be a v a i l a b l e  upon c o m p l e t i o n  of o n e - t h i r d  of the 

s e n t e n c e d  term.

Only w h e n  the o f f e n d e r  commits  a s e c o n d  or s u b s e q u e n t  

violent felony w i t h i n  a p r e s c r i b e d  p e r i o d  w o u l d  the s u b­

stan t i v e  s e n t e n c i n g  p r o v i s i o n s  b e c o m e  applicable. F r o m  the 

n ature of the o f f e n s e  and the o f f e n d e r ' s  prior conduct, 

the s y s t e m  p r e sumes the o f f e n d e r  to be a d ange r to society, 

and a t t e n d e n t l y  s h o u l d  be i s o l a t e d  t h e r e f r o m  for a m i n i m u m  

period. N e ither the a l t e r n a t i v e s  to imprisonment  nor 

p a r o l e  w o u l d  be a v a i l a b l e  to such an offender.

P r i o r  to being sentenced, the o f f e n d e r  is p e r m i t t e d  

to e v i d e n c e  certain c i r c u m s t a n c e s  w h i c h  w o u l d  m i t i g a t e  against 

the p r e s u m p t i v e  term. F o r  e a c h  of the sp eci f i c  factors 

established, ihe p r e s u m p t i v e  ter m w o u l d  be a u t o m a t i c a l l y  r e­

duced by 10%. Similarly, the s tate can e s t a b l i s h  e x t r a n e o u s
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f a c t o r s  w h i c h  w o u l d  be v i e w e d  as a g g r a v a t i n g  the crime c o m­

mitted. E a c h  a g g r a v a t i n g  f a ctor w o u l d  a u t o m a t i c a l l y  enhance 

the m i n i m u m  p r e s u m p t i v e  t e r m  by 10%.

R e c o g n i z i n g  that j u s t i c e  entails more than a m e c h a n i c a l  

scheme, the p r o p o s e d  b i l l  g i v e s  the s e n t e n c i n g  judge the 

d i s c r e t i o n  to c e r t i f y  that clear and m a n i f e s t  i n j u s t i c e  w o u l d  

r e s u l t  from i m p o s i t i o n  of the p r e s u m p t i v e  term. Sent en c i n g  

of the o f f e n d e r  w o u l d  then b e c o m e  the r e s p o n s i b i l i t y  of a 

t h r e e - j u d g e  s e n t e n c i n g  panel. .

T h e  t h r e e - j u d g e  p a n e l  w o u l d  be c o m p o s e d  of three 

s u p e r i o r  court judges, d e s i g n a t e d  as members, an d two 

s u p e r i o r  court judges, d e s i g n a t e d  as alternates. The 

a l t e r n a t e s  w o u l d  sit as m e m b e r s  in the event of d i s­

qu a l i f i c a t i o n  or disability. The p anel w o u l d  be a p p o in ted 

by the chief j u s t i c e  a n d  w o u l d  serve under rules e s t a b l i s h e d  

by t he s u p r e m e  court.

T h e  p a n e l  is c h a r g e d  to consider all the r e l eva nt material, 

i n c l u d i n g  trial t r a n s c r i p t s  and m a t t e r s  e d u c e d  at sentencing.

In its discretion, the p a n e l  m a y  also hear oral testimony.

A m a j o r i t y  of the p a n e l  w o u l d  then s e n t e n c e  the o f f e n d e r  to 

any term a v a i l a b l e  u n d e r  the law. Effectively, the offend er 

is no l ong er subject to the dictates of p r e s u m p t i v e  s e n t e n­

cing.

The p r o p o s e d  bill also a ddresses the s y s t e m  of awarding 

g o o d  time in c o r r e c t i o n a l  institutions. T h e  present scheme 

is an a m a l g a m  of s t a t u t o r y  and m e r i t o r i o u s  go od time which, 

at best, is c o n f u s i n g  to a d m i n i s t r a t o r s  and p r i s o n e r s  alike.

T h e  p r o p o s e d  a p p r o a c h  a l lows a p r i son er to earn a one day 

r e d u c t i o n  in his p e r i o d  of confinement for each day of



g o o d  b e h a v i o r  served. Further, the inmate c o u l d  o n l y  forfeit 

a m a x i m u m  of -.Lry d a y s  a c c r u e d  g o o d  time for any o n e  s u b­

sequent infraction.


