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equipment, safety devices and safeguards as are prescribed for the
work and work place; [AND]

(3) adopting and prescribing control or technological
procedures, and monitoring and measuring employee exposure in con—
nection with hazards, as may be necessary for the protection of
employees; and

R furnishing to each of his employees employment and a
place of employment which are free from recognized hazards which, 1In
the opinion of the commissioner, are causing or are likely to cause
death or serious physical harm to his employees.

Sec. 4. AS 18.60.087 is amended to read:

sec. 18.60.087. EMPLOYER AND EMPLOYEE PARTICIPATION. UO A
representative of the employer and a representative authorized by the
employees shall be given an opportunity to accompany the representative
of the department during the physical inspection of a work place for
the purpose of aiding the inspection. If the authorized representative
is an employee, time spent aiding the inspection shall be considered
as time worked and he shall be compensated accordingly. When there is
no authorized employee representative, there shall be consultation
with a reasonable number of employees concerning matters of health and

safety in the work place.

N

1 )

(b) Comments relating lo an {employerfa compliance with the
provisions of secs. 10 - 105 of this chapter®made by an employee or an
employee representative to the representative of the department
during the course of an inspection, and“the name of any employee or
employee representative makingcomments”~to a representative of

et.)si A" S"
the department, are cohfldential and may not be made available by the

department to the employer without the consent of the employee or the

employee representative.

HB 588



* Sec. 5. AS 18.60.088(b) 1is amended to read:

(b) If the department makes a special inspection, or an inspection
under sec. 83 of this chapter, a copy of an employee notice shall be
provided the employer no later than at the time of the inspection.
Unless expressly consented to by [UPON REQUEST OF] the person giving
the notice, his name and the name of employees referred to in the
notice shall be kept confidential and may not appear in the copye
provided the employer or in any record available to the employer.

* Sec. 6. AS 18.60.097 is repealed ana re-enacted to read:

Sec. 18.60.097. JUDICIAL REVIFW. (@) A person affected by an
order of the OSHA Review Board under sec. 93(c) or (e) of this chapter
or of the commissioner under sec. 96 of this chapter may obtain a
review of the order b\ filing a notice of appeal 3 . the superior court
as provided in Rule *I5 of the Rules of Appellate Procedure of the
State of Alaska.

(b) The department may obtain review of an order of the OSHA
Review Board under 3ec. 93(c) or (e) of this chapter by filing a
notice of appeal in the superior court as provided in Rule 5 of the
Rules of Appellate Procedure of the State of Alaska.

(¢c) An order of the OSHA Review Board under sec. 93(c) or (e) of
this chapter or of the commissioner under sec. 96 of this chapter
becomes final and is not subject to review by any court If a notice of
appeal 1is not filed with the superior court within the period provided
for by Rule H5 of the Rules of Appellate Procedure of the State of
Alaska.

(d) An employer seeking judicial review of ar order of the OSHA
Review Board or of the commissioner must inform his affected employees

of the fact that he is seeking judicial review.
(e) The court shall review an order of the OSHA Review Board or

_3 HB 588
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of the commissioner on a substantial-evidence basis.

* Sec. 7.

01.10.070(c).

HB 588

This Act takes effect

immediately

in accordance with AS



Introduced: 1/16/76
Referred: Labor & Management
and Judiciary

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL No. 588
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to occupational safety and health;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 18.60.020(b) 1is amended to read:
(b) When the commissioner promulgates any regulation or standard,
[MAKES ANY RULE OR ORDER,] or grants any variance [EXEMPTION OR EX—
TENSION OF TIME] under this chapter, he shall include a statement of
the reasons for the action, forward a copy to the OSHA Review Board
and cause a copy to be published in newspapers in the state so as to
receive statewide coverage.
H Sec. 2. AS 18.60.055 1is amended to read:
Sec. 18.60.055. DIVISION OF OCCUPATIONAL SAFETY AND HEALTH.
There is established in the department a division of occupational
safety and health to be administered by a director responsible to the
commissioner. Minimum qualifications shall be established for employees
of the department acting as safety inspectors. These qualifications
shall include, as a minimum requirement, at least fiveyears general
work experience in industry [THE FIELD THEY ARE ASSIGNEDTO INSPECT].
* Sec. 3. AS 18.60.075(a) 1is amended to read:
(a) An employer shall do everything necessary to protect the
life, heath and safety of employees including, but not limited to:
(1) complying with all occupational safety and health

standards and regulations promulgated by the department;

(2) furnishing and prescribing the use of suitable protective
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equipment, safety devices and safeguards as are prescribed for the
work and work place; [AND]

(3) adopting and prescribing control or technological
procedures, and monitoring and measuring employee exposure 1in con-—
nection with hazard;, as may be necessary for the protection of
employees; and

(™) furnishing to each of his employees employment and a
place of employment which are free from recognized hazards which, in
the opinion of the commissioner, are causing or are likely to cause
death or serious physical harm to his employees.

Sec. 4. AS 18.60.087 1is amended to read:

Sec. 18.60.087. EMPLOYER AND EMPLOYEE PARTICIPATION. @). A
representative of the employer and a representative authorized by the
employees shall be given an opportunity to accompany the representative
of the department during the physical inspection of a work place for
the purpose of aiding the inspection. If the authorized representative
is an employee, time spent aiding the inspection shall be considered
as time worked and he shall be compensated accordingly. When there is
no authorizes employee representative, there shall be consultation
with a reasonable number of employees concerning matters of health and
safety in the work place.

(b) Comments relating to an employer®s compliance with the
provisions of secs. 10 - 105 of this chapter made by an employee or an
employee representative to the representative of the department
during the course cf an inspection, and the name of any employee or

mployee representative making such comments to a representative of
the department, are confidential and may not be made available by the
department to the employer without the consent of the employee or the

employee representative.

HB 588
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* Sec. 5. AS 18.60.088(b) Is amended to read:

(b) If the department makes a special inspection, or an inspection
under sec. 83 of this chapter, a copy of an employee notice shall be
provided the employer no later than at the time of the inspection.
Unless expressly consented to by [UPON REQUEST OP] the person giving
the notice, his name and the name of employees referred to in the
notice shall be kept confidential and may not appear in the copy
provided the employer or in any record available to the employer.

Sec. 6. AS 18.60.097 is repealed and re-enacted to road:

Sec. 18.60.097. JUDICIAL REVIEW, (a) A person affected by an
order of the OSHA Review Board under sec. 93(c) or (e) of this chapter
or of the commissioner under sec. 90 of this chapter may obtain a
review of the order by filing a notice of appeal in the superior court
as provided in Rule 45 of the Rules of Appellate Procedure of the
State of Alaska.

(b) The department may obtain review of an order of the OSHA
Review Board under 3ec. 93(c) or (0) of this chapter by filing a
notice of appeal in the superior court as provided in Rule ~5 of the
Rules of Appellate Procedure of the State of Alaska.

(c) An order of the OSHA Review Board under sec. 93(c) or (e) of
this chapter or of the commissioner under sec. 96 of this chapter
becomes final arid is not subject to review by any court if a notice of
appeal is not filed with the superior court within the period provided
for by Rule *15 of the Rules of Appellate Procedure of the State of
Alaska.

(d) An employer seeking judicial review of an order of the OSHA
Review Board or of the commissioner must inform his affected employees

of the fact that lie is seeking judicial review.
(e) The court shall review an order of the OSHA Review Board or

-3- HB 588
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of the commissioner on a substantial-evidence basis.

* Sec. 7.

01.10.070(c).

This Act takes effect

immediately

in accordance with AS
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ROBERT JOOCHEVER

CHIEF JUSTICE
SUPREME COURT

Rep. Terry Gardiner
House of Representatives
Pouch V

Juneau, AK 99811

RE: 1975 Felony Sentences for Violent Crimes
Dear Representative Gardiner:

On April 14, 1976, at a joint meeting of the
Judiciary Committees of the Senate and House of Representatives,
the House Rules Committee and the Alaska Judicial Council,
the subjects of H.B. 600 and the Judicial Council®s alternative
proposal for a system of presumptive sentencing were discussed
at some length. Requests were made of the Judicial Council
and of the Administrative Director of Courts to provide the
Legislature with data concerning persons who were convicted
in 1975 of violent felonies and the sentences actually
received by them.

Enclosed is a summary of our research complied
through a joint effort of the Administrative Director”s
office and the Alaska Judicial Council.

The attached figures include only cases both
opened and closed in 1975. (This excludes cases filed in
1973 and 1974, but which did not come to final judgment
until 1975.) This data encompasses the entire State of
Alaska. There were only 59 individual defendants 1in the
"violent felony™ category. The following summary classifies
these 59 by first offenses, prior misdemearors, prior non—
violent felonies, and prior violent felonies:



1. 28 defendants (4770) had no prior convictions of any Kkind.

2. 17 defendants (29%) had a record of convictions for
misdemeanors only, but no prior felonies.

3. 8 defendants (14%) had a record of previous convictions
for felonies of a non-violent nature.

4. 6 defendants (10%) had previously been convicted of one

violent felony.

No defendant in the sample had more than one prior
conviction for a violent felony. The greatest proportion by
far (47%) were first offenders. The sentences for the 6
individuals with one previous conviction for a violent
felony who were again convicted of a violent felony in 1975
were as fTollows:

CRIME SENTENCE
Manslaughter 7 years; 15 years
Kidnapping 4 years
Rape 2 years
Assault with Dangerous Weapon 0 (1 year probation -
suspended imposition of sentenc
Robbery 5 years

Of the 13 individuals convicted of Robbery in
1975, one had previously been convicted of a violent felony
and received a 5 year sentence. Please note that only two
robbers received probation, and both were first offenders.
(Other first offenders were sentenced to imprisonment for
periods of between 6 months and 5 years.) Sentences for
robbers who had prior non-violent felony convictions were
also quite severe. (6 years, 10 years and 15 years respectively.)
Persons who were convicted of Assault with Intent to Commit
Robbery received sentences ranging from probation to 15
years. The average sentence in thisecategory was 6 years,
and none had a prior violent felony conviction.

The Manslaughter convictions are particularly
interesting because of the extreme range of penalties represented
in the sentencing pattern: e.g., 30 days, 60 days, 7 years,
12 years, 15 years. (Two of these individuals had a prior
violent felony conviction.) This may illustrate the problem
inherent in using the common law crimes as a basis for
mandatory sentencing legislation. Although I have not examined
the individual case files supporting each of these sentences,
it would be my guess that the circumstances leading to the
death of a human being in each of these cases must have been
extremely divergent to justify a sentence of 30 days 1in one
case and 15 years in another, where neither defendant had



any prior felony convictions. Nevertheless, all these cases
are "Manslaughters™, regardless of the facts.

The Assault with a Dangerous Weapon category 1is
especially interesting and is deserving of much more careful
and detailed study. There were 23 convictions for Assault
with a Dangerous Weapon. Thirteen defendants (56%) were
placed on probation without being required to serve any jail
time whatever. One of these defendants had a prior violent
felony record. Only three of the 23 individuals received
more than 6 months 1in jail.,

Does this mean that our judges are particularly
tolerant of interpersonal violence as long as no profit
motive 1is involved?* Does it mean that most of these cases
represent only "technical" assaults in which little or no
actual injury was done? Does it mean that prosecutors are
frequently "overcharging™ 1in this crime category, so that
most of these Assault with a Dangerous Weapon charges should
have been filed as misdemeanors instead?** How many of
these cases involved feuds between family members or altercations
between close friends? How many of these situations in rnlved
defendants who were seriously provoked by their victims?
Once more the question of the appropriate labeling of crime
categories must be raised. | would submit that this data
tends to i1llustrate that "Assault with a dangerous weapon™
may be an infelicitous basis for a system of mandatory
minimum sentencing. At the very least, the figures would
strongly suggest the need for closer study.

* The Supreme Court of Alaska has held that Assault with a
Dangerous Weapon is "among the most serious crimes

The court has expressly disapproved a sentence of probatlon
for this offense where the defendant was a 23 year-old Army
sergeant, a "model soldier,”™ with no previous record of
violence.

State v. Armantrout, 483 P.2d 696, 698 (Alaska 1971).

.k* *

** AS 11.15.22 Assault: with a dangerous weapon, provides
for a double set of punishments: "by imprisonment in the
penitentiary for not more than 10 years nor less than six
months, or by imprisonment in jail for not more than one
year nor less than one month, or by a fine of not more than
$1,000 nor less than $100.



Thank you for giving us the opportunity to compile
this interesting data. I believe that overall the statistical
information 1is supportive of the proposition advanced by
Chief Justice Boochever to the effect that the courts are
not lenient with violent criminals. The extreme disparaties
reflected in some of the sentences, 1in particular within the
cacegory of x”ssault with a dangerous weapon, are indicative
of the need for careful crime definition and more precise
and accurate drafting than that reflected in H.B. 600.

On behalf of the Alaska Judicial Council 1 repeat
our offer to study the entire question of sentence reform
and to prepare a draft sentencing bill for your consideration
prior to the next session of the Legislature.

Sincerely,

Michael L. Rubinstein

CC: Chief Justice Boochever
Sen. Chancy Croft
Rep. Mike Bradner
House Judiciary Committee
Senate Judiciary Committee
House Rules Committee
Art Snowden 11
Mel Martin
Keith Brown, Esq.
Brian Shortell, Esq.
Judicial Council Members
Avrum Gross, Esg.
Herb Pierson, Esq.
Peter Ring, Esq.
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Law
4/7/76 md
PROPOSED PWC

Original Sponsor: Rules Committee by

Request of the Governor
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE PILL NO. 600
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled:
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.05.150 1is amended to read:
Sec. 11.05.150. IMPOSING LESS THAN PRESCRIBED PENALTY. Except

in a case of murder or rape, or a case of a violent felony for which
sentencing is imposed in accordance with AS 12.55.035(a)(2) or (3),
the court may, upon conviction, when in its opinion the facts and
circumstances make the minimum penalty provided in this title manifestly
too severe, impose a lesser penalty, either of a fine or imprisonment
or both. When 1less than the minimum penalty 1is imposed, the court
shall set out the reasons for its action on the record in the case.
* Sec. 2. AS 12.55 is amended by adding new sections to read:

Sec. 12.55.035. SENTENCING FOR VIOLENT FELONIES. (@ Every
person convicted of a violent felony shall be sentenced as follows:.

(@D if the conviction for which sentencing 1is being rendered
is a violent felony and is the defendant®s first violent felony convic—
tion, the court may sentence the defendant to a term of imprisonment,
within the limits provided by law, or in accordance with AS 33.15.230
or secs. 80 or 85 of this chapter;

2 if the conviction for which sentencing is being r
is a violent felony and is the defendant®"s second violent felony con—
viction, the court shall sentence the defendant to a minimum term of
imprisonment,

(A) of 15 years, for first degree murder under AS

-1-

03-038
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11.15.030;

11.15.080;
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of 12 years, for second degree murder under AS

of 8 years, for manslaughter under AS 11.15.040;

of 8 years, for negligent homicide under 3

of 10 years, for forcible rape as defined in AS

of 5 years, for mayhem under AS 11.15.140;

of 5 years, for shooting, stabbing or cutting with

intent to kill, wound or mainm

Q)

under AS 11.15.150;

of 5 years, Tfor assault with intent to kill or

commit rape or robbery under AS ]1.15.160;

11.15.190;

Q)

Q)
)

of 3 years, for assault while armed under AS

of 5 years, for poisoning under AS 11.35.210;

of 3 years, for assault with a dangerous weapon

under AS 11.15.220;

.010;

O)
()
Q)

©

of 7 years, for robbery under AS 11.15.240;

of 7 years, for kidnapping under AS 11.15.260;

of 5 years, for first degree arson under AS 11.20-

of 2 years, for assault on an officer 1in

tiary under AS 11.30.140;

Q)

of 2 years, for assault on an officer in jail

under AS 11.30.160;

is a violent felony and

®

if the conviction for which sentencing is being rendered

felony conviction,

the court shall

-2-

is the defendant®s third or subsequent violent

sentence the defendant to a minimum

per



term of imprisonment,
(A) of 20 years, for first degree murder under AS
11.15.010 and AS 11.15.020; .

(B) of 15 years, fpr second degree murder under AS e |

11.15.030; !

(© of 12years, for manslaughter underAS 11.15.040;

(®) of 12years, fornegligent homicide under AS
11.15.080;

(E) of 15years, for forcible rape as defined in AS
11.15.120; .- -

(F) of 7 years, for mayhem under AS 11.15.140;

() of 7 years, for shooting, stabbing or cutting with
intent to kill, wound or maim under AS 11.15.150;

an of 7 years, for assault with intent to kill
commit rape or robbery under AS 11.15.160;

(1) of 5 year3, for assault while armed under AS
11.15.190;

(J) of 7 years, for poisoning under AS 11.15.210;

. of 5 years, for assault with a dangerous weapon
under AS 11.15.220;

(LD of 10 years, for robbery under AS 11.15.240;

(M) of 10 years, for kidnapping under AS 11.15.260;

(N) of 7 years, for first degree arson under AS 11.20.-

© of 5 years, for assault on an officer in a p
under AS 11.30.140;
(P of 5 years, for assault on an officer in a jail

under AS 11.30.160;

() For purposes of this section, no prior convictions will be

considered when a period of/$\or more years l.as elapsed between the
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date of discharge from disposition of the immediately preceding

offense and the date of the commission of the violent felony for which

sentencing 1is being rendered.

9

(c) For purposes of this section:

(1) a conviction in another jurisdiction which would amount

to a violent felony conviction under the

a prior violent felony conviction;

laws of this state

(2) two or more convictions arising out of the same

are considered a single conviction;

(€©)) "violent felony"”

(3 of this section.

means the crimes

incident

is considere

listed in (a)(2) and

(d For terms of imprisonment required under (a)(@) or (3) of

this section

(€)) imprisonment may not be suspended under AS 12.55.080

and probation or parole may not

be grantee ;

(@) imposition of sentence may not be suspended under AS

12.55.085; and

(3 terms of imprisonment may not be reduced under AS

11.05.150.

(e) Nothing in this section

impose fines for offenses, where authorized,

term of imprisonment.

Sec. 12.55.037. PROCEDURE FOR DETERMINING PRIOR CONVICTIONS,

If it appears that a defendant has previously been convicted of a

limits the authority of the court to

in addition to the required

@

violent felony and is subject to sentencing as a second or subsequent

offender under sec. 35 of this chapter,

file a certified copy of the record of prior convictions with the

court before sentencing.

() IT the defendant denies the truth of the certified copy

the record of prior convictions,

the court shall

-4 -

hold a hearing,

the district attorney shall

~f
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without a jury, on the matter before sentencing. At the hearing, the
only issues before the court are whether the record of prior convictions
iIs that of the defendant and whether the conviction occurred within
the period specified in sec. 35(b) of this chapter. The burden of
proof is on the state to establish beyond a reasonable doubt the fact
of prior convictions.
Sec. 3. AS 12.55.060 1is amended to read:

Sec. 12.55.060. PROCEDURE UPON DISCOVERY OF PRIOR CONVICTIONS.
(@) Before conviction or while sentence is effective, if it appears
that a person convicted of a crime in this state has previously been
convicted and has not been charged under sec. [SECS. 40 AND] 50 of
this chapter, the district attorney may file an information in the
superior court accusing that person of the previous conviction or
convictions. The court shall cause that person, whether confined 1in
prison or otherwise, to be brought before it and shall inform him of
the allegations contained in the information and of hi™__fight to be

ingmrcJ 07

tried as to the truth of the allegations, and shall r~quA”e the
accused person jkex=s3B3t whether or not he is the same person as charged
in the information. IT the accused acknowledges or confesses in open
court, after being cautioned as to his rights, that he was previously
convicted of the crimes charged, or any of them, the court shall
sentence him as provided in sec. [SECS. 40 OR] 50 of this chapter, and
shall vacate the previous sentence, deducting from the new sentence
all time actually served on the sentence so vacated. If the accused
says he is not the same person, or refuses to answer, or remains
silent, the court shall examine the charge of previous convictions,

which shall be the only matter 1in issue.

() IT it appears from the examination that there is sufficien:

cause to believe the accused has been previously convicted as charged

-5-
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in the information, the accused shall be committed to await the action
of the grand jury, which shall consider only the fact of previous
convictions of the accused If the grand jury indicts the accused and
he says he is not the same person, or refuses to answer, or remains
silent, he shall be tried by jury in the superior court, and the only
issue before the jury shall be whether the accused was previously
convicted as charged. If the jury finds that the accused is the same
person previously convicted as charged, or if, after being cautioned
as to his rights, the accused acknowledges or confesses in open court
that he was previously convicted as charged, the court shall sentence
him as provided in sec. [SECS. 40 OR] 50 of this chapter, and shall
vacate the previous sentence.

© The accused may be admitted to bail either while awaiting
examination, action t the grand jury,"or trial.

Sec. 4. AS 33.15.180 1is amended to read:

Sec. 33.15.180. PERSONS ELIGIBLE FOR PAROLE. ja)_ A state
prisoner other than a minor under age 18 [JUVENILE DELINQUENT], wherever
confined and serving a definite term or over 180 days or a term the
minimum of which is at least 181 days, and who is not confined as a
second or subsequent offender under AS 12.55.035, whose record shows
that he has observed the rules of the institution in which he is
confined, may, in the discretion of the board, be released on parole,
subject to the limitation prescribed in secs. 80 and 230(a/(1) of this
chapter.

() A state prisoner confined as a second or subsequent offende
under. AS 12 .55.035 may not be considered for parole.

Sec. 5. AS 33.20.010 1is repealed and re-enacted to read:
Sec. 33.20.010. COMPUTATION OF GOOD TIME. () Each prisoner

convicted of an offense against the state and sentenced to confinement
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in a penal or correctional institution, whose record of conduct shows
that he has faithfully observe “the rules of that institution and has
not been subject to discipline, is entitl”~yioa deduction from the

term of his sentence of one day for every«]|gldav<f of good conduct

(b Good time earned in excess of 30 days 1is not subject to
.forfeiture for a subsequent infraction, misconduct, ox crime.

* Sec. 6.AS 12.55.040, 33.20.020 and 33.20.040 are repealed.

* Sec. 7. APPLICABILITY. () AS 12.55.035, as enacted in sec. 2 of
this Act, applies to sentencing upon convictions only for violent felonies
committed after the effective date of this Act. When sentencing for those
convictions, the court shall consider prior convictions for violent felonies
whether committed before or after the effective date of this Act.

(b) AS 33.15.180, as amended in sec. 4 of this Act, applies to
persons imprisoned for violent felonies committed after the effective date
of this Act. 1

(c) AS 33.20.010, as re-enacted in sec. 5 of this Act, applies
to all persons imprisoned in state institutions as of the effective date of
this Act, without retroactive application however.

* Sec. 8. INTENT. Section 2 of this Act is intended to strengthen
present imprisonment provisions rather than lower minimum terms required by
statute, especially those minimum terms provided in AS 11.15.010, 11.15.020
and 11.15.030. Under sec. 2 of this Act, a second or subsequent offender
does not have available to him provisions for reduction or suspension of

sentence.
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PROPOSETPD

Original Sponsor: Rules Committee by
Request of the Governor

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 600

IN THE LEGISLATURE FOR THE STATE OF ALASKA

A NINTH LEGISLATURE - SECOND SESSION .
3 A BILL
¢ For an Act entitx-d: "An Act relating to determinate sentencing."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.05-150.1s amended to read:
"Sec. 11.05.150. IMPOSING LESS THAN PRESCRIBED PENALTY Except

in a case of murder or rape, or a case of a violent felony for which

sentencing s imposed in accordance with AS 12.55.035(a)(2) or (3),

the court may, upon conviction, when in its opinion the facts and

circumstances make the minimum penalty provided in this title manifestly
i too severe, impose a lesser penalty, either of a fine or imprisonment
i or both. When less than the minimum penalty 1is imposed, the court
shall set out the reasons for i1ts action on the record iIn the case.
1; * Sec. 2. AS 12.55 is amended by adding new sections to read:

Sec. 12.55.035. SENTENCING FOR VIOLENT FELONIES. (a) Every
person convicted of a violent felony shall be sentenced as follows:
o (1) if the conviction for which sentencing-is being rendered
is a viplent felony and is the defendant®s first violent felony convic—
tion, the court may sentence the defendant to a term of imprisonment,
within the limits provided by law, or in accordance with AS 33.15.230
or secs. 80 or 85 of this chapter;

(2) if the conviction for which sentencing is being rendered
5 is a violent felony and is the defendant®s second violent felony
I conviction, the court shall sentence the defendant to a term of imprjeon
ment of not less than one-half the maximum term authorized by law;
(3) if the conviction for which sentencing is being rendered

1
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is a violent felony and is the defendant®s third or subsequent violent
felony conviction, the court shall sentence the defendant \o the
maximum term authorized by law.

(b) For the purposes of this section, no prior convictions will
be considered when a period of five or more years has elapsed between
the date of discharge from disposition, of the immediately preceding
offense and the date of the commission of the violent felony for- which
sentencing is being rendered. -

(c) For the ourposes of this section:
(1) a conviction in another jurisdiction which would amount

to a violent felony conviction under the laws of this state is con—

sidered a prior violent felony conviction;

o " * o

(?) a conviction which authorizes a maximum term of imprison—

ment for life is considered as having a term of imprisonment of 99
years;

(3) "violent felony™ means a violent crime against
person or a violent crime which tends to endanger a person; "violent

felony™ means only the following crimes:

(A) AS 11.15.010 first degree murder;

(B) AS 11.15.020 - "obstructing or injuring railroad
or.aircraft;

(C) AS 11.i5.030 - second degree murder;

(D) AS 11.15.070 - manslaughter; .

) As 11.i5.080 - negligent homicide;

(F) AS 11.15.120 - rape; .

mG AS 11.15.170 - mayhem;

(H) AS 11.15*150 - shooting, stabbing or cutting v/ith
intent to kill, v/ound or maim;

() AS 11.i5.160 - assault with intent to kill or

-2 - o B 3
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commit rape or robbery; - *V

@Q)) AS 11.15.190 - assault while armed;
« AS 11.15.210 - poisoning;
(L) AS 11.15.220 - assault with a dangerous weapon;
(M AS 11.15.240 - robbery; ’
() AS 11.15.260 - kidnapping;
)] AS 11.20.010 - first degree arson;
P AS 11.20.080 - burglary.in a dwelling house;
> Q -/H511,30.140 - assault on officer in'penitentiary;
R) AS 11.30.160 - assault, on officer in jail;

4 two or more convictions arising out of the same incident
are considered a singleconviction.

() For terms ofimprisonment requiredunder(a) (2) or (3)of thi
section .

) imprisonment may not be suspendedunder AS12.55.080 .
and probation or parole may not be granted;

(2 imposition of sentence may not be suspended under AS -
12.55.085;

(3 terms of imprisonment may not be reduced under AS
11.05.150. .

(p) Nothing in this section limits the authority of the court to
impose fines for offenses, where authorized, 1in addition to the required
term of imprisonment.

Sec. 12.55.037. PROCEDURE FOR DETERMINING PRIOR CONVICTIONS. e
() IT it appears that a defendant has previously been convicted of a
violent felony and is subject to sentencing as a second or subsequent
offender under sec. 35 of this chapter, the district attorney shall
file a certified copy of the record of prior convictions with the

court before sentencing.
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the record of prior convictions,

without a j

only issues before the court are whether

is that of the defendant and whether the

the period®

proof is on the state to establish,

the fact of prior convictions. %
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IfT the defendant denies the truth of the certified copy of

the court shall hold a hearing,

ury, on the matter before sentencing. At the hearing

specified

in sec. 35(b) of this chapter. The burden

* Sec. 3. AS 12.55.050 is

Sec.

12.55.050.

amended to read:

, the

the record of prior convictions

convictionoccurred within

of

by a preponderancethe”vidence,

INCREASED PUNISHMENT FOR PERSONS CONVICTED =

OF MORE THAN ONE FELONY.

Except for a person sentenced for

a violent felony under sec. 35(a) (2) or (3) of this chapter,

a [A] person convicted of a felony

previously convicted of a felony

in this state who has been

in this state or elsewhere, if

same crime elsewhere would constitute a felony under Alaska law,

punishable as follows:

@
be punishable by
and has previously been convicted of one felony, then he is punishable

by imprisonment for not

convicted.

IT the person

imprisonment for a term

less than his natural

the

is

is convicted of a felony which would

life,

less than the minimum nor more than twice

the longest term prescribed for the felony of which that person is
) IfT the person has previously been convicted of two
is punishable by imprisonment for not less than

felonies, then he

the minimum nor more than tv/ice the

for a second conviction of felony.

or more felonies,

an habitual

03-038

longest term prescribed herein

3) If the person has previously been convicted of three

criminal,

then on the fourth

and

is punishable by

.conviction he shall

imprisonment for not

be adjudged

less

N
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than 20 years nor more than the remainder of Ais natural life..
Sec. 4. AS 12.55.060 is amended to read: -

Sec. 12.55.060. PROCEDURE UPON DISCOVERY OF PRIOR CONVICTIONS.
(a) Before conviction or while sentence is effective, 1if it appears
that a person convicted of a crime in this state has previously been
convicted and has not been charged under se:. [SECS. 40 AND] 50 of
this chapter, the district attorney may file an informationmn the
superior court accusing that person of the previous conviction or [
convictions. The court shall cause that person, whether confined
in prison or otherwise, to be brought before it and shall inform him
of the allegations contained in the information and of his right to
be tried as to the truth of the allegations, and shall require the
accused person to say whether or not he is the same person as charged
in the information. IT the accused acknowledges or confesses in open
court, after being cautioned as to his rights, that he was previously
convicted of the crimes charged, or any of them, the court shall sentence
him as provided in sec. [SECS. 40 or 50 of this chapter, and shall
vacate the previous sentence, deducting from the new sentence all
time actually served on the sentence so vacated. IT the accused says
he is not the same person, or refuses to answer, or remains silent,
the court shall examine the charge of previous convictions, which
shall be the only matter in 1issue.

() IT it appears from the examination that there is suffici
cause to believe the accused has been previously convicted as charged
in the information, the accused shall be committed to await the action
of the grand jury, which shall consider only the fact of previous
convictions of the accused. IT the grand jury indicts the accused
and he says he 1is not the same person, or refuses to answer, or remains

silent, he shall be tried by jury in the superior court, and the only

CR-0S8



issue before the jury shall be whether the accused was previously
convicted as charged. IT the jury find that the accused is the same
person previously convicted as charged, or if, after being cautioned

as to his rights, the accused acknowledges or confesses 1iIn open court
that he was previously convicted as charged, the court shall sentence i
him as provided in sec. [SECS. 40 DR] 50 of this chapter, and shall
vacate the previous sentence, deducting from the new sentence all

time served on the vacated sentence.

(c) The accused may be admitted to bail either while awaiting
examination, action of the grand jury, or trial.

Sec.5. AS 33.15.180 1is amended to read: _

Sec. 33.15.180. PERSONS ELIGIBLE FOR PAROLE. (a) A state
prisoner other than a juvenile delinquent, wherever confined and
serving a definite term of over 180 days or a term the minimum of
which is at least 181 days, and who is not confined as a second or sub—
sequent offender under AS 12.55.035, whose record shows that he has
observed the rules of the institution in which he 1is confined, may, 1in
the discretion of the board, be released on parole, subject to the
limitation prescribed in secs. 80 and 230(a)(l1) of this chapter.

((») A state prisoner confined as a second or subsequent offe
under AS 12.55.035 may not be considered for parole.

Sec. 6. AS 33.20.010 1is repealed and re-enacted to read:

Sec. 33.20.010. COMPUTATION OF GOOD TIME. Each prisgner convicte<
of an offense against the state and confined in a penal or correctional
institution, whose record of conduct shows that he has faithfully ob—
served the rules of that institution and has not been subject to
punishment, 1is entitled to a deduction from the term of his sentence
of one day for every two days of good conduct served.

Sec. 7. AS 12.55.040, 33.20.020 and 33.20.040 are repealed.
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* Sec. 8. APPLICABILITY. (@ AS 12.55.035, as enacted in sec. 2 of
this Act, applies to sentencing upon convictions only for violent felonies
committed after the effective date of this Act. When sentencing for those
convictions, the court shall consider prior convictions for violent felonies
whether committed before or after the effective date of this Act.

(b) T"AS 33.15.180, as amended in sec. 5 of this Act, applies to
persons imprisoned for violent felonies committed after the effective date
of this Act. -

(c) AS 33.20.010, as re-enacted in sec. 6 of this Act, applies
to all persons imprisoned in state institutions as of the effective date of

this Act, without retroactive application however.
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Hon. Terry Gardiner
House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Representative Gardiner:

On March 15, 1976 the Alaska Judicial Council met
in Anchorage and unanimously resolved to express its strong

opposition to any and all proposed criminal sentencing

legislation based on mandatory minimum or so-called "flat—

time" TfTormulae. Legislation which purports to bind the
conscience of the judge by compelling him to hand down a

pre-ordained term of imprisonment to broad classes of persons

EXECUTIVE OIHCCTOR

MICHAEL L. RUBINSTEIN

without any regard either to the particular facts a:id circum—

stances surrounding the commission of the crime, or to the
social and personal history of the defendant is productive

of more injustice than the problem it is intended to remedy.

No judge should be placed in the position of being
required by the law to blind himself to the actual facts and

circumstances of the cases he is called upon to decide.

The mandatory minimum and "flat-time"” bills now
before the Legislature use the existing criminal laws as
their foundation. To superimpose entirely new sentencing

provisions upon our code--a code which was never intended by

its draftsman to bear such a burden--will open the door to
many unforseen and anomalous results, some of which are
likely to produce unintended injustice in individual cases.

The traditional common law classification of

crimes into "felonies™ and "misdemeanors'™, and the typically

broad subclasses of felonies, such as "robbery"™, "rape",

"burglary™, etc. are quite general and encompass within each

class many varying levels of harmfulness and culpability.

Under the present system the totally unguided discretion of

the sentencing judge 1is relied upon to take these differences
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into account in each case. Many have considered that the
exercise of this substantially unguided discretion by judges
of widely differing personalities and predispositions has
resulted in undue disparity and inequity. However, it may
be well to point out that all the blame should not be placed
on the judiciary for the disparity which exists. A distin—
guished federal jurist, Judge Marvin Frankel of the United

ates District Court for the Eastern District of New York
wv-iented, 1in his book Criminal Sentences: Law Without
Order (1972):

[0OJur legislators have not done

the most rudimentary job of en—
acting meaningful sentencing “lav/s®
when they have neglected even to
sketch democratically determined
statements of basic purpose. Left
at large, wandering in deserts of
unchained discretion, the judges
suit their own value systems inso—
far as they think about the problem
at all.

IT we are not to rely upon the totally unguided
discretionary decisions of diverse individual judges, it
becomes encumbant upon the Legislature itself to consider
each offense and to provide for a system of carefully graded
levels of culpability based upon the actual social harm
caused by the defendant®s actions, the extent of his evil
motivation if any, and such aggravating or mitigating cir—
cumstances as may have surrounded the commission of the act.
Even if we totally put to one side any and all considera—
tions of the defendant®s age, race, sex, and socio-economic
background, a just sentencing law must take into account,
for example, that not all assaults with dangerous weapons
are of equal culpability. Some produce serious harm and
some do not. Some are the result of extreme provocation and
others are totally unprovoked. Some forgers are compulsive
alcoholics, and others are professional criminals®. The
broad categories of the existing law are simply insufficiently
precise for mandatory sentencing.

Having prepared a comprehensive”analysis and
review of sentencing practices in Alaska, the Judicial

Sentencing in Alaska: A Description of the Process and Summary
of Statistical Data for 1973.
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Council is well aware of the need for reform. Ac this time,
the Judicial Council has under consideration a proposal for
basic structural changes in the sentencing process; it will
report to the Legislature at the conclusion of the study.
This sentencing plan, dubbed "presumptive sentencing"”, was
recently formulated by a special task force of The Twentieth
Century Fund in New York City. The task force study panel
was chaired by former California Governor Edmund G. Brown, Sr.
and was composed of distinguished jurists, law professors, a
police chief, and other involved with the criminal justice
process. Although the proposal is complex and sophisticated,
complexity may well be required if we are justly to address
a problem which 1is probably not amenable to simplistic
solutions.

The enclosed New York Times article briefly describes

the presumptive sentencing system. The details of this
proposal, 1in the form of advance page proofs are now being
reviewed by the Judicial Council. The final published

report will not be released by the McGraw-Hill Book Company
until April 13. Pursuant to our agreement with The Twentieth
Century Fund, we may make available to you an advance copy

of the page proofs, if you wish one.

In summary, the Judicial Council strongly urges
you to defer any final legislative adtion in the area of
sentence reform until such time as it completes its report on
presumptive sentencing proposals and until adequate study of
alternatives for stuctural reform can be explored.

Very truly yours,

Michael L. Rubinstein

cc: Judicial Council Members
Hon. Avrum Gross
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When President Ford was con-
fronted with Lynclte Frommc’s loaded
Cun, he was on his way lo address
the Ciilifornia State Legislature U-
the subject of violent crime. Among
the key th.-mcs of his speech was
t criticism of our current sentencing
Jaws, umler which Judge.* end parotr
boards exercise wide discretion in de-
termining a convicted criminal's sen-
tence. Po!-iting to tho fact that "nearly
4 out of 10 persons using firearms to

kill... or rob ... are returned to the
streets . . . without serving a prison
sentence," the President called for

the adoption of "mandatory sentenc-
es" in order to restore "the certain-
ty of confinement that is presently
1 eking."

As the President was delivering his
tpcceh, its point was being dramatical-
ly highlighted In another part of town
where law’-cnfurcenicnt offieinls were
busily debating whether to charge
Miss Framme under Federal or stale
law. Onr primary consideration was,
quite obviously, the kind of sentence
she could receive If convicted. A
glance at the relevant statutes con-
crct.ly illustrates the pervasive lack
of “<m.-talnty™ under existing law:-The
Federal law against attempting to Kkill
the Prcdden'. carries a sentence of
“any terms of years,"” while the appli-
c.aVa California statute would allow
ths . to sentence her “to prison
for fIX r.iontht to life, or in a county
Jail nat exceeding one year, or by fine
not c*cceding five thousand dollars.”

In other words, the iudge who re-
cently sentenced Miss Fromme to life
In p.-iiun hi'J th: widest possible die-
cretian to determine her sentence. "I
have no guidelines to go by." Judge
Thomas J. Mactlridu declared; indeed,
he could also have Imposed a sentence
of probation, six month* in jail, 23
yean 11 prison—or even a fine.

Tliis situation Is not unique to Cali-
fornia or the Federal system; nor
is it limited to special crimes such

Alan Dcrahowilx. pro/nsor 0/ taw
ot Harvard, is coordinator of tho Twen.
tieth Century Fund's Taah Fore* on
Crimi-icl Sentencing.

Indeterminate prison sentences, .
a major reform until recently, are now considered '
a mess, by liberals and consea'atives alike.

as attempted Presidential assassina-
tions Virtua'iy every State vests con-
aiderabl? ser.teiwir.g discretion in
Judges. Moreover, every state and the
Federal Government now employ "In-
determinate sentencing” for most seri-
ous crimes.

Indeterminate sentencing simply
meins that the amount of time a
convicted criminal will actually serve
Is decided nut by the legislature when
it rructs the criminal statute, nor
even by the sentencing judge when
he formally Imposes sentence, but
rather by same administrative agency
—agenerally called the "parole board"
or the "adult authority"—during the
time the prisoner is serving his sen-

tence. Beth the legislature and the
si'ntr.ncirg judge still have'important
roles to m |E-determinate rcrter.e-
In-;: Tltc-y generally sc: the ou-er limits
of the confinement, but these limits
are generally set very widely, and it
thui becomes the responsibility of the
pirole agency to make th- decision
that really counts: When will the de-
fendant get back on the street?
Indeterminate sentencing has
emerged during this century as a
major reform designed to subv-.itutr
rehabilitation tor retribution, tir.-.if this
patt decade, virtually every reformer
advocated indeterminate sentencing as
among the most Important firs: steps
toward humaniilng the criminal law.

As recently as 1970, Rainsey Clark— .
widely regarded as perhaps the most
liberal person ever to occupy tho At-
torney Generalship — predicted that
"the day of (increased reliance on)
the indeterminate sentence is com-
ing." since It jives "the best of both
worlds—long protection for tho public
ycl a fully flexible opportunity for
the convict's rehabilitation."

Now, just five years later. It seems
that the day of the indeterminate sen-
tence Is passing—and with few regrets.
While law-and-order consecv.siives te-
main persuaded that Indeterminate
scnltr.clrg Is just one more form of
coddiin; criminals, prisoners and their
defenders outside the walls arc com-
plaining that It has resulted in too
much power for parole boards and
longer stays in prison. Prison officials
blame the system for overcrowding
that has put new strain on their fa-
cilities. In short, a surprising consen-
sus is emerging around the Idea thst
It is tin-e for a return to uniformity in
sentencing.

The shifting attitude of reformers
toward sentencing Illustrates how
widely the pendulum of reform is
capable of swinging in a short period
of time. What Is proclaimed as pana-
cea by one generation of reformers
is denounced as anr.hexa by the
neiL But the call ’or reform continual
unabated, fueled by our colltctive
frustrations ovar rising crime rata*
and sugaring disparities In the sen-

tences Imposed under our presmt sys-
tem.

In a recent study commissioned by
the Judges of the United States Cou:t
of Appeals for the Second Circuit,
50 Federal Judges were given 20 ldenti-
cal flies, drawn from actual cam.
sn.1 asked what sentence thty would
Impose on each defendant. The results
showed “glaring disparity.” In a cave
involving a middle-aged union official
convicted on several counts of extor-
tionate credit transactions, one Judge
imposed a sentence of 23 years' impris-
onment plus a 555,000 frnc, whereas
another Judge imposed a 3-year sen-
tence with no fine. In a ease of
pcssesslon of barbiturates with intent
to distribute, one judge gave the defen-
dant five years in prison, while anoth-
er put him on probation.

These disparities cannot be ex-
plained by the (Continued on Peg* 20)

Tlte NewYorkTImn Mjyiini/DscsaiSsr 23.1971
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fact that the judges in this
e,.?vinic.*.i did rv: hsv*
'fi-'ih and t-looi"

i;t front of them. Ir.ire-f. .n jrt
actual recent care, dedj.: Con-

jtsrc-: flatcr :e:>:I»/—c*j i.f
the iudjes inclj-’ed in tire
study — sent shock waves

through the legal community
whrr. she sentenced .n steor.d
offender convicted of stock
fraud to 10 years* imprison-
ment, despite his p'ci of
jui'-ty nnd his coopentio!!
with the Governn:?.-... Tins
sentence was five times
greater than that giver, by
any judge in a stock-fraud
case included In the study. A
recent study In Ohio disclosed
that certain judges imprison
defendants four times as of-
ten as other judges in the
same county for the same
offvnse. -

These disparities car.nat be
explained by reference to rele-
vant differences among crim-
inals. They are—us hederal
Judge Marvin Frr.nkei re-
cently observed—more com-
monly a function “cf the wide
spectnrmi ot character, bias,
neurosis and daily vagary en-
eour.teicd among cccupants\
of the trial bench.”

There is mounting evidence. |
moreover,
part of the disparity is a
function of simple prejudice:
To citu one striking, though
by r.o means typical, example,
a California judge, in im-
posing sentence on a leen-
a;ed Mexican American who
had been convicted of incest,
made the following statement:
"Mexican people, after 13
years of age. It's perfectly
all rijht to go out ar.d act

like an animal. ... You ought
to commit suicide....Y ou ace
sower than animats and

haven't the right to live in
organized society—just miser-
zb'.i, lousy, rotten people....
Maybe Hitler was r.gkr. The
animats In our society ought
to be destroyed. .7 An
exhaustive study of sciences
t>r larceny and assault dis-
clo.td that In state courts
74 percent of blacks convicted
of larceny were sentenced to
prisan. while only 4J perce.-c
ot whites with similar records
were Imprisoned.

Some of the blame fir this
kind of disparity can b* attrib-
uted to fndetcrminits sen-
tencing. Since the job of thi
legislature, under inieterml-
nite sentencing. Is only to set
minimum and maximum sen-
tences, debste—what little

/

thcro is about sentencing—
tends to concentrate on un-
reali>tic cases at the ex-
trumes. Instead of asking
whs: a typical armrd robi.ar

should generally get. the
question becomes: “Whnt is
the rto.c any armed robber

shoutd ever get?" Naturally,
this kind of question focuses
legislative attention on the
oost horrible cases imagina-
ble. sue™*, as the thrilt-secSicr
who ter.o.-izes old people by
cocking the hammer of his
gun at their heads Biter he
bis robbed and beaten them.
Likewise, the question. "What
is the foist aty armed robber
should ever sci?" focuses at-
tentioo on the most sympa-
thetic cases, such as the father
who nervously uses a toy
gun in a desperate effort co
rob enough money to pay
for an operation needed by
his child. Since there are vast
differences between the most
sympathetic and the mas:
horribfe cases under a given
statute, rhe legislature gener-
ally sets the minimum very
low (usually with no impris-
onment; and the maximum
very high (of'en ot life impris-

ef onmenO for serious felonies.

This his contributed to the

that a sgn:f;car.t + present situation in which we

h»ve among the highest and
the lowest sentences for sv.i-
ous crimes of any chillzed
country in the world: More
of our serious offenders go
back to the street without
rny imprison.,i:nt. and more
of those who are impriwned
receive extremely long sen-
tences. Historically, i; 1sdear
that as states aJoptcd indeter-
minate sentencing, ths lengths
of maximum sentences au-
thorized by legislatures and
imposed ty judges skyrocket-
ed. Some studies have also
concluded—though the evi-
dence here is rut as compel-
ling—that Indeterminate ren-
lemee* have increased the)
Aime actually served In pilson. |

Even If - Indeterminacy
were abolished, however,
there would be caraidtrabla
disparity, since deferent Judg-
es could stii> impose widely
disparate d.-t— unite sentenc-
es for s:nilar crimes. There
are some who argue that the
problem might be even worse.
Today, then two judges im-
pose radically different sen-
tences for similar crimes, the
pirole board ten employ (la
discretion to ameliorate the
disparities.

The critical issue, therefore.

is nojtw heth-r to iboli»h inde-
terminacy while retaining ju-
dicial discretion—virtually ev-
eryone agrees thne this would
te a disaster, it is whether
the prevent sy.sM.n nf wide
judicial discretion coupled
with indeterminacy siisuld
he replaced by legislatively
Ex-id sentences. Two major
refernt proposals aio-.g these
lues are currently receiving
serious attention. The Tint.
tailed "flat-time sentencing.”
simply means that the legisla-
ture would define one single
sentence for each crime (or
degree of crime); that sen-
tence would be imposed by
the |udge in every case and
would be served in fuii. with
the only possible reduction
bring for "pood time" or by
executive commutation ia an
extraordinary case. This ap-
proach recently rec-ivevl
added impetus from Previ.-nt
Ford's 1975 mecsar.e to Con-
gress on crime i.i which he
stated that "it may be lime to
give serious study te the con-
cept of so-calied flut-time
sentencing in rhe Federal
law." as t way of eliminating
"wide disparities in sentenc-
ing for essentially equivalent
offenses.”

The other reform currently
tinder active consideration is.
the "mandatory minimum
sentence." This  proposal,
which is the half-brother of
flit-time sentencing, simptv
eliminates all discretion to
go belnw a certain minimum
sentence thit nest be served
for a given crime, regardless
of the circumstances.

In an are, that has been
ptsgued as much with polar-
ity as law enf-i*~~.7nt, tt
Is Indeed surpriil.tg tail a
return to legislatively fixed
sentences lias commanded the
support of so div irse a group
on the criminal justice spec-
trum, especially suite only a
decide ago, support for in-
determinate sentencing was
equally unanimous. Je*i:ci
Xv.ford, whoso recent boots
on th; California prison sys-
tem asserts thst "prisons are
intrinsically evil and should
be abolished." sees tho elimi-
nation of the Indeterminate
sentence as in intermediate
step. Sho agrees- with Pres-
ident Ford—on this If perhaps
on no other Issue - tint "flat-
ti-nesentencing” Is preferable
to indeterminate sentencing.

Nor arc Mltford and Ford
the only unlikely bedfellows.
Tho Prisoners Union, a ra-
tional organization controlled
and alaffed by ex-convicu.
has made "the abolishment
of the indeterminate sentence
and all its ramifications” its

(Continued on POjtii)
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primary object. fts spokes-
man, Villi-." llold-"r, an cx-con.
vict, nrgucs that “criin.nals
should bo punished" rather
tb>n tnvv.id—and ihry sho.ilJ
b-: puniebed eequaily." witr.-
out regard to their back-
grounds or individual reed;.
K this kind of talk sounds
as Il I; could bo coming fro.-n
an r.s:nclatio.-! of d-sSrict ct-
lurncys, that is precisely be-
cause it could anti it has: Many
law-enforcement officials In-
var fixed sentencing hvesuse.
as Evcllt Younger—the tough
Attorney General of Califor-
nia—recently put it: "Ourrec-
ords indicate (that ur.der in-
determinate sentencing, the
adult authority isj releasing
dangerous, violent people.”

W hat Is it that has changed
so many minds so quickly?
O.-.c important reason for the
devetopirg consensus la Ihal
the abolition of the indeter-
minate sentence and the re-

.. turn to legislatively fixed sen-
tences means so many differ-
ent things lo so many differ-
ent people. To many prisoners,
it means Ihe end of the tyran-
ny of the parole board that
deterntins-s th- prisoner's fate
under a vet) of Kafkaesqur
secrecy. To President Ford,
it me.ir.v increased deterrence
of crime on the streets.
To Ihe American Friends Serv-
ice Committee, which recent-
ly called for legislatively fixed
sentences, it means the end
of privileges for whilc-collar
criminals.

There are, of course, some
special reasons that certain

. croups favor fixed mandatary

sentences for particular
crimes. Many conservative
proponents of capital pup*«h-
mcnt favor Ih* legislative en-
cctmsnt of mandatory death-
penalty statutes foi lhe
simp!* reason that the Su-
preme Court has held lhal
capital punlihmrnt cannot
constitutionally be Imporcd in
the discretionary manner In
which it has been adminis-
tered. Many liberal advocates
of gun control favor legisla-
tion such as that recently
enacted In MISi-tchujrttj, un-
der which all persons convict-
ed or illegal poisesoion of
handguns must serve a full
year In prison, and, as the
frequently broadcast TV ad
soys, "no one can get you
out.”

More fundamentally, how-
ever. there seems to bs wide-
spread agreement that thi
present system of sentenc-
ing simply has not worked
—from any point of view.
Nobody Is happy about rising
crime rates. Increased prison
violence, glaring disparities

nnd injustices. The entire
criminal justice apparatus is
under heavy altack fro.n advo-
cates cl law ar.J order ns
well as from civil i:bsrtari;-ns.
Il is- only ratural that one
of i:s mon»t s-.i*>le cI<irtrtrri*.
tics—trciivid.lal;:-.-,!  sentenc-
ing—should be a focus of
this attack. For generations,
however, the concept of intlt-
vMr ili/.cd ,v.-sie..cir* was a
sacred cow among civil liber-
tarians, a nnniicnvier. of
the "rehabilitative ideal." i:
was assumed that this rever-
ence for rtt.iblif.tion was
shared by its consumers, the
prison population. But the
1boO’ witnessed a dramatic
infusion of r.ew inmates ir.lo
the prison population. A sig-
nificant number of civil-right;
marchers, antiv.-ar activists
and middle-class drug users
were sent to prison, Although
they remained for only brief
periods of tirr.e—and general-
ly only in the "best" prisons—
they did establish communica-
tion with the more permanent
prison population, which tends
to be poorer, blacker and less
articulate. Upon their release
from prison, these middle-
class "passcrs-through™ man-
aged to convey to the media
the gripes of the "reol" pris-
oners, Anil much to the sur-
prise of mzry civil liberta-
rians, the foremost grip-s
were directed against rehabili-
tation In genera! and indeter-
minate sentencing in particu-
lar. Indeed, the Attica Report
concluded the: "the operation
of- the parole system was a
primary source cl tension and
bitterness within the walls.”

The tension reflects a larger
problem: Rehabilitation simply
has not worked. A recent sur-
vey cf more than 20D studies
of rehabilitation cams to tht
discouraging conclusion that
wo have "very lit:!: reason”
to trllave that recidivism can
be reduced by any cf the
currency tmp'c-ycd rehabilita-
tive techniques. This Is no:
to say that occupational and
education:!! programs should
not be provided to priioners
who ch-avse to avail them-
selves of such opportunities;
it Is to suggest that such pro-
grams should neither be co-
ercively imposed on prison-
ers nor used ns a justification
for added confinement

There is also widespread
agreement that there Is *
clear relationship between the
fact that many defendants
who are sentenced to prison
today receive extremely long
sentent-s, and the fact thst
many convicted serious crim-
inals receive no imprison-
ment at all. The primary rea-
son so many serious criminals
Ivoid Imprisonment today Is

the severely overcrowded con-
dition of most urban courts
and places of confinement:
Thr crowdud court dockets
force prosecutors to accept
pleas of guilty in exchange
for reduced charges or recom-
mendations that result in pro-
bation:” sentences; ar.d the
crowded prisons place pres-
sure on the judge* to use
Imprisonment as a last resort.

A recent New York Times
study of prison popularians
in th; South dijct-.-scJ that
in FloriJa. for eostpl-r, pris-
ons are so overcrowded that
new prisoners ere being
locked Into converted ware-
houses and herded behind Cy-
clone fences in Army tents.
The average sentence for SOt
young men (average age: 22)
at one Florida correctional
institution was 17)? years,
with 177 of the.n serving life
sentences, (In many parts of
the svorld, the maximum per-
missible term of imprisonment
Is IS years.) The consequence

—.n\
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of high sentences ar.d overflow
of prison populations Is that
judges nr.d parole board; ere
putting more and more con-
victed felons "back onto the
streets,” flmply because there
is no rraM room for ths.-n
in state facilities. In October
of this year, the Georgia pa-
rati board—in a desperate at-
tempt to defuse the "powder
keg" ol overcrowded prisons
—aimply cut one year off the
sentence of most prisoners.

There conditioni have given
rise lo a call for th: imposi-
tion of some Imprison,-rent
on o larger number of aeriaat
offenders even If that requires
that those who are imprisoned
serve shorter terms. President
Ford told Congress thst in
iU view "certainty of confine-
rnent" Is more Important than
severity nr length of confine-
ment. This view, shared by lib-
erals and conservatives alike,
isemerging as tho key clement
in proposals for sentencing
reform.

1! is being iicognized as
fact ol life that we slm
cannot continue lo Irnpo
prison sentences that ate
long as those currently i
posed ar.d served and at t
same time expect judges
Imprison a larger number
serious felons. Ir.- order
have our cake and cat it t
there would have to te
significant Increase In prl

populations and a mo
mental expansion of pri
plants—which is unlikely

occur In the current slate
our economy. There sIm
has to be a tradeoff of so
kind between the length
imprisonment and the c¢
tainty o! Imprisonment.

In the fast analysis, how
er. It is extremely untik
that either "flit-time"
"mxnda'.o.-y" sentencing w
emerge as an acceptable g
crat solution to the scntc
big dilemma. Flat-timt st
tervclng Is simply too cxtre
a remedy; by eliminating



flexibility and requiring judg-
es lo impow the identical
scntet.ce on every single de-
fendant convicted under the
some statute, flat-time sen-
tencing threatens to create
a system so automatic that
it tv.il produce major injusti-
ces of itt own. ft is simply
impossible to c-'me up with
z sing!? jssst sentence for all
armed robbers, for all bur-
glars, for al! first degree mur-
derers. Some degree o' flext-
biiity. both at the sentencing
and parole stage. has to re-
main in order for the system
to maintain credibility.

Mandatory minimum sen-
tencing is not a gcr ?ral solu-
tion either, since i, deals only
with discretion at the mini-
mum end of the statutory
spectrum and not with discre-
tion at the maximum end.
It addresses only the (ivar.
r.ot the house itself, or the

ceiling.
Moreover, there is mounting
evidence timt rigidly fixed

sentences simply do not world
Ways are found to circumvent
them by prosecutors, judge*
and Juries. In Massachusetts,
for example, judges have con-
trived reasons for freting oth-
erwise 'slaw-abidingl citizens
who have run afou' of the
mandatory one-year gun-con-
trol law-. As one criminal law-
yer put It: "Judges who had
never before heard cf the
Constitution are now declar-
ing searches to be illegal
every time a gun is found in a
white man’s suit jacket." In
states that have adapted
mandatory death sentences
for murder, prosecutors are
reducing charges, and Juries
are. returning "manslaughter”
verdicts in cases where the
death penalty is deemed inap-
propriate.

V/hal is needed Is an ap-
proach that steers a delicate
course between the Scylla of
glaring disparity and the
Charybdis of Inhumane equa-
lity—an approach that per-
mits else sentencing judge and
paroie board sone limited dis-
cretion to tiller the punish-
ment to the particular crimin-
al and his crime without pro-
during significant disparities
between similarly situated de-
fendants. Recently, a task
force of the Twentieth Centu-
ry Fund, chaired by former
Gov. Edmund (Pat) Brown
cf California ar.d consisting
of judges, academics, prac-
*->in; lawyers, probation

*'$ and a police chief,
evencd to recommend

« lo tho present
e-stem. Among
‘deration Is

Hi "pre-

wder

| Foy

would not only decide Ihe
minimum and maximum for
a given crime: it would also
decide what the fairly typical
first offender convicted unJ.v
th? statute should receive. For
ex -mpla, a ver) large propor-
tion of armed robberies arc
committed by  unmarried
miles in their enrly 20‘s who
never finished high school ar.d
v-ho have been unemployed
for mare loan a year. The
tobbery typically consists of
an entry into a local store
late at night with a loaded
pistol; the store clerk and
n few customers are fright-
ened but r.ot'" otherwise in-
jured, and the robber takes
several hundred dollars. Fo-
cusing on that fairly typical
armed robbery, rather than
on the atypiezlly horrible or
atypically sympathetic case,
the legislature would decide
that, say, two years’ imprison-
ment should be the presump-
tive sentence for first offend-
ers convicted of this liad
of robbery. The legislature
would also decide that for
each prior conviction, the ptv-
sumptlvs sentence should be
increased by a fixed percent-
age. say, 25 percent. (The
presumptive sentence' for

armed robber with one
"prior" would thus become
two and a half years.) The
trial Judge would have the
power to raiss or lofcer the
presumptive sentence by a
given percentage based on the
presence of legislatively speci-
fied mitigating or aggravating
factors. He would also have
the power, in extraordinary
cases, to impose any sentence
up to the maximum and down
to the minimum, but he would
have the burden of justifying
in writing any departure from
the range of presumptive sen-
tences. Moreover, on appeal
there would be a presumption
against ar.y -such departure
and in favor of a sen-
tence within the
live range. This would place
significant pressures cu sen-
tencing judges to impose sen-
tences v.llhin the presumptive
range, while leaving them the
flexibility to go outside it
In truly extraordinary cases.

The nature of the parole
board would also be changed
fur.dimeat.illy: The board
would no longer engage in
the normative task of decid-
ing the duration of the con-
finement, as It does under
Indeterminate sentencing
laws; Instead, It would be
converted to an expert agency
designed to help the Inmate
In his transition from prisoner
to outside citizen.

Th* upshot of this prexump-
tlve-sentendng scheme would
be to move in the direction

presump-'

flit-time end mandatory
minimum sentencing without
eiiminaiing all discretion. It
is cxpecttd that the vast ma-
jority of sentences for a gn.en
deer.-e of crime would clcster
al.aut tne legislatively pre-
scribed presumptive sentence.
It is also expected that under
presumptive sentencing a far
greater number of aerious crim-
inals would be Imprisoned
bet that the median duration
of such imprisonment would
b? reduced.

In the end. neither this nor
any other solution to the sen-
tencing dilemma wilt prove
to be a panacea. Discretion
and disparity will not be eli-
minated: Policemen will still

decide whom to arrest; pros-
ecu;ors will still engage in
plea-bargaining and  Pres-

idents and Governors will stilt
pardon and commute. But a
malar source of discontent
ar.d unfairness will be regu-
lated.

It no.v appears as if (his
sort of reform will be forth-
coming. The only possible
barrier might be the com-
bined paranoia of liberals
who suspect that any pro-
posal supported by conserva-

tives must be a disguised
form of "repression” and of
conservatives who  believe

that any change championed
by liberals must be "soft on
crime." The truth Is that the
movement toward more leg-
islatively fix-d sentences—
whether they be "presump-
tive," "/lat-.imc" or "manda-
tory minimum"—is a move-
ment for structural reform.
As such it is capable of gen-
erating either harsh or soft
sentences, depending on how
the blanks are filled in by
the liglsirtvires.

The quest for tho fitting
punishment lias occupied the
co'fec.ive wUdom of mankind
sir.re !:* beginning of record-
ed history. The Biblical "eye
for an eye" reflects at oner
the importance of letting the
punishment fit the crime anJ
the difficulty of going beyond
simplistic symmetry. The pen-
dulum appears now to have
swung markedly in the direc-
tion of greater certainty ar.d
uniformity in sentencing. Jt
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JAY S. FAVWWOND GOVER\CR

I>SEInABT.ME\T OF LAW Pouch KC-Court Bldg.
Juneau, Alaska 99311
CRIMINAL DIVISION

March 2, 1976

The Honorable Terry Gardiner,
Chairman

House Judiciary Committee
Pouch U

Juneau, Alaska 99811

Re: Sentencing Legislation
Dear Representative Gardiner:

At the recent hearings, Representative Parr and yourself
raised two points regarding the Governor®s determinate sentencing
bill. Both points were oversights on my part and if deemed appro—
priate, the committee should consider the following amendments to
rectify the problem.

(D Representative Parr"s point on granting parole under

Subsection 33.15.180(b) - Subsection 12.55.050(d)(1) should be
amended to read as follows:

"(1) imprisonment may not be suspended under AS 12.55.080
and probation or parole may not be granted."”

(2) Your point regarding what is half of a life sentence,
defining it statutorily as 99 years seems appropriate. Even if
the offender gets half and under the most liberal administration
of good time (one for one) the offender v/ould serve 25 years. An
amendment should read:

Subsection 12.55.050(c)(3) a conviction which
authorizes a maximum term of imprisonment of

life shall be considered as having a term of
imprisonment of 99 years.



The Honorable Terry Gardiner
Page 2

If you have any further questions, please feel free to contact
me

Very truly yours,

AVRUM M. GROSS
ATTORNEY GENERAL

DANIEL W. HICKEY

DEPUTY ATTORNEY GE1JERAL-
WL =7 Y /1 /A

By : L- J c"

Patrick W, Conheady

Lecal Assistant

PWC :gm
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30VER1JOR WALKER®"S PROPOSED JUSTICE MODEL

An Analysis o: Its Impact

by the

JOHN HOWARD ASSOCIATION
67 East Madison Street
Chicago, Illinois 60603

(312) 263-1001

July, 1975
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INTRODUCTION

In announcing proposed revisions to the criminal justice system in Illinois on
February 1S, 1975, Governor Walker requested that the public as well as law
enforcement, court and corrections personnel study and respond to his proposal.

In light of this request, the John Howard Association would like to comment on
three elements at the present tine: Probation, Determinate Sentencing and Parole.
Comments regarding other aspects of Governor Walker®s recommendations will be

forthcoming.

In general, the Association found the Proposal to contain many progressive and
worthwhile recommendations. However, the Association is of the opinion that the
proposal tends to be both somewhat idealistic and unrealistic in regard to the
reality of prisons, parole and probation. For example, we cannot support the
apparent assumption of increased effectiveness of the probation system due mainly
to a change in its name to "mandatory supervision". In addition, some of the
recommendations are inconsistent with the findings of sound correctional

studies and reports, indicating limited research on some important iSSUES.

The following comments reveal more specifically what the Association believes

to be the strengths and weaknesses of the proposal in regard to probation,

determinate sentencing and parole.

PRORATION SERVICES
The Proposal recommends that:
1. Adult probation services be transferred to and administered by a newly

created Bureau of Community Safety within the Illinois Department of Corrections.

2. Juvenile probation services and the preparation of adult pre-sentence investiga—

tion reports and juvenile court social studies be administered under the



e jit the establishment: of circui t-wi Je departments of sou: t

le recommended that the judiciary establish merit criteria for employment
and that the Supreme Court be given power to set training and educational

requirements for all circuit court services employees.

3. The preparation of pre-sentence investigation reports in all felony cases
and in misdemeanor cases involving a prison sentence in excess of 90 days
be mandatory. Extensive record keeping and reporting requirements are also

imposed.

It is evident from numerous studies that the probation services in Illinois are,
in general, of poor quality, influenced by politics and a step-child of the
criminal justice system. The need for improvements is obvious, and while
Governor Walker®s proposal represents a positive step toward that improvement,

it is .complete since the recommendations are not sufficiently comprehensive.

The John Howard Association, the National Council on Crime and Delinquency, the
League of Women Voters, the Junior League of Evanston, and other interested
organizations and individuals have long advocated statewide funding and administra—
tion of the adult and juvenile probation system in Illinois. This system would

c
be an efficient and effective method to insure the development of uniform
practices, standards of performance, criteria for hiring, standardized training,
and adequate probation coverage throughout the state. The National Advisory
Commission on Criminal Justice Standards and Goals, along with many other

national standard setting organizations have recommended state administered

probation services for these very same reasons.
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t* "vomarl prop--al would iil i; jJrr— . it. " *n
i ir.. landing or probation services and woulu create v "splitti:i-,-
investigation and probation supervision functions. Accordingly,
rf ommendation of the John Howard Association that such a program would

r: eosuraMy strengthened by:

1. The establishment of a statewide system of adult and juvenile probation
services, and
2. The new system of adult and juvenile probation services should be administered

and funded by the Illinois Department of Corrections.

The John Howard Association strongly endorses Governor Walker®s recommendation

that pre-sentence investigation reports be mandatory in all felony and selected

misdemeanor cases.

DETERMINATE SENTENCING - ABOLITION OF PAROLE
One of the most significant and far reaching aspects of the proposal is in the
area of sentencing practices. The proposal offers to:
Abolish indeterminate prison sentences and replace them with fixed,
flat-time penalties. Narrow the range of such sentences, so that all
offenders receive roughly comparable sentences. Establish a range of
longer, determinate sentences, to be employed in aggravated cases.*

These recommendations were made in an attempt to correct significant problems:

Inmates are "..._.not sentenced to a definite period of imprisonment..."2 and

"...perceived vagaries..." and arbitrariness ...of the paroling process

contribute tension and unrest 1in our correctional facilities."3 These recommenda-

1/ Commentary on Determinate Sentencing - An Overview, Unpublished manuscript,
Illinois Law Enforcement Commission, 1y75, p. 43.

2/ 1bid., p. 2
3/ 1bid., p. 7
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r.uriiai cnditions and circumstances.

-~ d Association recognizes that the proposal appropriately identifies
Merii significant problems inherent in the sentencing of inmates. However,
no Association sees major defects in the solutions offered to correct these

problems.

Under the recommendations in the Governor®s proposal, felony offenders would serve
longer prison sentences than they do at present. Naturally, this would result

in a substantial 1increase in the prison population, and it is the opinion of the
Association that chore are too many people currently held in Illinois prisons
whose rehabilitation does not require or warrant imprisonment. It is a well-
documented and almost universally recognized that the sentences imposed in the
United States are the highest in the Western world. In addition, researched

and reported evidence shows that longer prison terms do not lead to better parole

performance.4

Also, if implemented, the Governor®s proposal would, in all probability, require
extensive expansion of existing facilities or the construction of new facilities
because the rated capacity of Illinois prisons is, at present, 7,400 with the

actual prison papulation being approximately 7,000.

Another weakness 1in the proposal®s solution relates to cost. For instance,
Illinois parolees released during 1971-1973 would have served approximately
6,400 man years of additional prison time over a three-year “period if they had

been sentenced according to the provisions contained 1in the Governor®s proposal

4/ Gottfredson, D. M., M. G. Neithercutt, J. Nuffield, and V. O"Leary, Four
Thousand Lifetimes; A Study of Time Served and Parole Outcomes, Davis,
California: NCCD Research Center, June 1973.
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e < _i: period would cosf. taxpayers an additi;
..v: mount does not include monies that may be required for new

.uri*."deling of existing facilities and facility expansion.

e p.eposdi also recommends that we: *
Abolish parole, but replace it with a good-time credit of one day
off of his (inmate"s) sentence for each infraction-free day he
spends in custody, so that each offender becomes directly responsible
for the consequences of his own behavior. Retain - indeed strengthen
and expand - needed rehabilitative services, but divorce participation

in them from the release process.”

The recommendation that parole be abolisned is based upon the assumption that
parole does not work, that parole is not an effective crime reduction and
prevention device, and that the paroling process 1is capricious, vague and filled
with uncertainties. With respect to the functioning of an individual parole
board, the proposal may be correct. However, with respect to the proper

functioning of parole, the proposal 1is, in our opinion, unsound.

<«

The uniform Parole Report Program of the National Council on Crime and Delinquency
has been following the outcomes of parolees throughout the United States since
release year 1965. The statistics show that if the task of parole is to retain

people in the community for a time, rather than return them to prison,

5/ According to figures furnished by the Illinois Department of Corrections, it
cost approximately $7,000 to maintain an inmate in an Illinois prison for
one year.

6/ Op. Cit., Commentary on Determinate Sentencing - An Overview, p. 43.
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n c! 1 their first anniversary of parole release,

rate (success meaning no problems leading to parole violation.

.hose who were not returned to prison, the success rate was
only is this a high success rate, but it has climbed steadily. The
e ar e-"ollow-u; success rate is 69%; it too, has risen regularly since 1968.

The three-year success rate is 66% for 1969,the last year on which data has

been published. This data suggests that thesystem works and is improving with
time.
With respect to Illinois, the Uniform ParoleReports indicate that the success

rate at the endof one year for parolees released in 1973 was 85%. por parolees
released in 1972, the success rate after one year was 83%. For parolees released

in 1972, the two-year success rate was 79%.

The proposal®s contention that parole is not effective as a crime prevention
device,7 on either a state or national basis, must be exposed as being 1in-
.eonsistent with factual evidence. On June 30, 1974, there were nearly 185,267
active parolees in the United States. If every one of these parolees had
committed an index crime in 1974, they would have accounted for only 2% of

the known 1index crimes. We are confident,and the data clearly established,

that over 70% of the parolees committed no new known crimes.

7/ Op. Cit., Commentary on Determinate Sentencing - An Overview, p. 11.

8/ "Number on Parole - 1974," Newsletter, Uniform Parole Reports, Davis,
California: NCCD Research Center, p. 5.
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i: "-minal "asos in Illinois should conform to stands
bv the National Advisory Commission on Criminal Justice
ds and Goals. Specifically, Standard 5.2, Sentencing the Non-
Da. .J-.-L-ous Of fender and 5.3, Sentencing to Extended Terms should be

implemented. See attached copies of these Standards.

Standard 5.2, Sentencing the Non-Dangerous Offender, calls for the
maximum sentence for any offender not specifically found to represent

danger to others to a period not to exceed five years for felonies

other than murder. No minimum sentence should be authorized by the
legislature. The sentencing court should be authorized to propose a
maximum sentence less than that provided by statute. It mandates the

establishing of criteria for sentencing and suggests what the criteria

should include.

Standard 5.3, Sentencing to Extended Terms, calls for a separate pro—
vision for sentencing offenders when, in the interest of public protection,
it is considered necessary to incarcerate them for substantial periods

of time. It identifies provisions to be included inthe decision, e.g.,

(@) Authority for judicial imposition of extended term ofnot more
than 25 years for (1) a persistent felony offender, (2) a
professional criminal, or (3) a dangerous offender.

(b) Definition of a persistent felony offender.

(c) Definition of a professional criminal.

(d) Definition of a dangerous offender.

(e) Authority for court to impose a minimum sentence to be served



prior to eligibility for parole not to exceed one-third of

the maximum sentence imposed or more than three years.

A system be established within the judiciary to review all sentences of

incarceration 1in order to ensure that sentences are fair and equitable.

Parole services not be abolished and that parole and other reintegration

and aftercare services be made available to all released offenders.

A system for ensuring the early release cf offenders be maintained
in addition to that which is based upon the accumulation of good time

credits.



APPENDIX A

STANDARD 5.2

SENTENCE!! m THE NON-DANGET' OFFLNt H«

Xio revisions should include a provision that the maximum sentence
“fender not specifically found to represent a substantial danger to
nn.juld not exceed five years for felonies other than murder. No minimum
0 .should be authorized by the legislature.

The sentencing court should be authorized to impose a maximum sentence less than
that provided by statute.

Criteria should be established for sentencing offenders. Such criteria should
include:

1. A requirement that the least drastic sentencing alternative be
imposed that 1is consistent with public safety. The court should

impose the first of the following alternatives that will reasonably
protect the public safety:

(@) Unconditional release.

(b) Conditional release.

() A fine.

(d) Release under supervision in the community.

(e) Sentence to a halfway house or other residential facility
located in the community.

(f) Sentence to partial confinement with liberty to work or
participate in training or education during all but leisure time.

(@ Total confinement in a correctional facility.

2. A provision against the use of confinement as an appropriate disposition
unless affirmative justification is shown on the record. Factors
that would justify confinement may include:

(a) There is undue risk that the offender will commit another crime
if not confined.

(b) The offender is in need of correctional services that can be
provided effectively only 1in an institutional setting, and such
services are reasonably available.

(¢) Any other alternative will depreciate the seriousness of the
offense.

3. Weighting of the following in favor of withholding a disposition of
incarceration:

(@) The offender®s criminal conduct neither caused nor actually
threatened serious harm.

(b) The offender did not contemplate or intend that his criminal
conduct would cause or threaten serious harm.

(c) The offender acted under strong provocation.

(d There were substantial grounds tending to excuse or justify
the offender®s criminal conduct, though failing to establish
defense.

(e) The offender had led a law-abiding life for a substantial period
of time before commission of the present crime.



)

@
(m

likely se cpnnd affirmu iv 1, to -~r-"i
vision.
induced or facilitated its commission.
:tfender has made or will make restitution or reparation to the
m .im or his crime for the damage or injury which was sustained.
. offender”s conduct was the result of circumstances unl"kely
to recur.

The character, history,
he is unlikely to commit another crime.

Imprisonment of the offender would entail
dependents.

The offender 1is elderly or in poor health.
The correctional programs within the institutions to which the
offenders would be sent are inappropriate to his particular needs
or would not likely be of benefit to him.

and attitudes of the offender indicate that

undue hardship to



..... 0"jde revisions should contain separate provision for sentencing
Jh-jn, in the 1interest of public protection, it is considered neces arv
acitate then for substantial periods of time.

owing provisions should be included:

Authority for the judicial imposition of an extended term of confinement
of not more than 25 years, except for murder, when the court finds the
incarceration of the defendant for a term longer than five years is
required for the protection of the public and that the defendant is

(@) a persistent felony offender, (b)a professional criminal, or

(¢) a dangerous offender.

Definition of a persistent felony offender as a person over 21 years of

age who stands convicted of a felony for the third time. At least one

of the prior felonies should have been committed within the five years
preceding the commission of the offense for which the offender 1is being
sentenced. At least two of the three felonies should be offenses involving
the infliction, or attempted or threatened infliction, of serious bodily
harm on another.

Definition of a professional criminal as a person over 21 years of age,

who stands convicted of a felony that was committed as part of a continuing
illegal business in which he acted in concert with other persons and
occupied a position of management, or was an executor of violence. An
offender should not be found to be a professional criminal unless the
circumstances of the offense for which he stands convicted show that he

has knowingly devoted himself to criminal activity as a major source

of his livelihood or unless it appears that he lias substantial 1income

or resources that do not appear to be from a source other than criminal
activity.

Definition of a dangerous offender as a person over 21 years of age whose
criminal conduct 1is found by the court to bo characterized by:

() a patterns of repetitive behavior which poses a serious threat to the
safety of others, (b) a pattern of persistent aggressive behavior with
heedless indifference to the consequences, or (¢c) a particularly

heinous offense involving the threat or infliction of serious bodily
injury.

Authority for the court to impose a minimum sentence to be served prior

to eligibility for parole. The minimum sentence should be limited to
those situations in which the community requires reassurance as to the
continued confinement of the offender. It should not exceed one-third

of the maximum sentence imposed or more than three years.
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.. msente il to a minimum t .rm prior to soivi x
- request of the board of parole.

Authority for the sentencing court in lieu of the imposition of a mi
to recommend to the board of parole at time of sentencing that the >f
not be paroled until a given period of time has been served.



APPENDIX C

Addendum
TABLE VIII
Uniform Parole Reports
Parole Performance Percentages
ONE Year Follow-up
1968-1973
Illinois Male

1968 1969 1970 .1971 1972 1973
Continued -
on Parole 68% 73% 80% 81% 83% 85%
Absconder 5% 5% 5% 3% 4% 4%
Return to
Prison-
Technical 22% 18% 11% 11% 9% 6%
Return to
Prison-New
Commitment 5% 5% 4% 5% 4% 5%

Total Cases 2,075 1,735 2,130 1,749 1,790 1,654



mrole Outcome

Continued on
Parole

Absconder
Return to
Prison-
Technical
Return to
Prison-New

Commitment

Total Cases

Appendum

table ix

iJniform Parole Reports

Parole Performance Percentages

1968

62%

4%

27%

%

2,075

TWO Year Follow-up

1968-1972
Illinois Male

1969 1970
68% 74%
4% 4%
22% 15%
6% 6%
1,735 2,130

1971

76%

3%

14%

7%

1,749

1972

79%

4%

11%

6%

1,792

ft
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CHICF JUSTICE
SUPREME COURT

Rep. Terry Gardiner
House of Representatives
Pouch V

Juneau, Alaska 99801

Dear Terry:

Enclosed is a report prepared under contract for
the Alaska Judicial Council pursuant to a 1974 grant from
the United States Department of Justice Law Enforcement Assis—
tance Administration, (LEAA). This report was included as a follow-
up to the Council®s initial statistical study, Sentencing 1in
Alaska: A Description of the Process and Summary of Statistical
Data for 1973" (March 1975) The original, comprehensive
study, was prepared to assist the Legislature by developing
a data-base which could then be utilized in drafting criminal
legislation. The enclosed follow-up study was requested be—
cause the possibility of racial disparity in sentencing was
raised by the data analyzed in the original study.

Unfortunately, (or fortunately) there were only 42
cases in Anchorage in which defendants received sentences of
five years or longer; not really enough cases for a good sample.
For this reason, although as Chief Justice Boochever®s
letter to the judges indicates, "the reports give rise to an
appearance of racial discrimination”, they are not conclusive
in this regard.

Sincerely,
LI/Ktdwr jeu-yir-
Michael L. Rublnsteln

MLR/mb
Enclosure
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CHICK JUSTICE
SUPREME COURT

303 K STREET

Hon. Monroe N. Clayton
District Court Judge
Fourth Judicial District
604 Barnette

Fairbanks, Alaska 99701

Dear Judge Clayton:

This letter is being written at the request of the
Alaska Judicial Council. The Council was funded in 1974 by
the United States Justice Department Law Enforcement Assis—
tance Administration to conduct a study of the sentencing
process in Alaska. A comprehensive statistical analysis of
the 1973 superior court felony cases in Anchorage, Fairbanks
and Juneau was completed. This report indicates that a
disproportionate number of blacks and Alaskan Natives failed
to receive probation and that blacks received higher sentences
than other groups. A follow-up report was made in an endeavor
to ascertain whether there was justification for the higher
percentage of black defendants receiving sentences of five
years or greater when compared with the low percentage of
Caucasians receiving similar sentences. I am enclosing a
copy of the analysis and conclusions of this later report.
The other reports are on file in the office of the Alaska
Judicial Council at Anchorage and will be made available for
your study upon request.

While the reports are not necessarily conclusive,
they do give rise to an appearance of racial discrimination

being involved in some sentencing procedures. The Council
is confident that no Alaskan judge consciously discriminates
against any group because of race, creed or color. As a

result of the studies, however, there 1is concern that un—
conscious bias may creep into the sentencing process in
certain instances. It is for this reason that | have been
directed to write to each of the judges in the state advising



Hon. Monroe N. Clayton
January 20, 1976
Page Two

them of this situation so that they may consciously guard
against any possible tendency toward such discimination.

Knowing the high caliber of the Alaska judiciary,
I am confident that all members seek to comply with their
oath in upholding the Constitution of the State of Alaska,
including art. 1, sec. 1 which provides that "all persons
are equal and entitled to equal rights, opportunities and
protection under the law", and that every effort will be
made to avoid discrimination or the appearance of discrimin
ation in all judicial functions.

Sincerely yours,
i

Robert Boochever
Chairman, Ex Officio

Enclosure
cc: Supreme Court Justices



Part 111 - ANALYSIS AND CONCLUSIONS

This paper began with the purpose of focusing on
two points: whether or not the persons who received long
sentences in 1973 had committed "particularly serious offenses”
or were "dangerous offenders™, "professional criminals™, or
"the worst type of offenders"; and whether, given these cri—
teria, the high percentage of Black defendants who received
sentences of five years or greater was as deserving of these
sentences as the low percentage of Caucasians. Many facts
and circumstances have been set forth in the preceding pages
in order that an analysis of these questions can be attempted.

It may be instructive first to look at the supreme
court®"s sentencing criteria. Since the sentence appeal law
was enacted, effective January 1, 1973°, over 60 defendants
have appealed their sentences to the supreme court.lA (Approx—
imately 7070 of these appeals have resulted in affirmation of
the lower court sentence, approximately 20% have been reversed
on the grounds of excessiveness, and only 2 sentences, less
than 4%, have been disapproved as too lenient.)"?4 In the
various supreme court opinions explaining its decisions in
these cases, guidelines for sentencing have been set forth.

As noted, the court has written that, 1in general,
maximum sentences need not exceed five years, except for par—
ticularly serious offenses, dangerous offenders, and professional
criminals, and that the maximum sentence for a crime ought to
be given only to the worst type of offender.15 Regarding the

definition of "serious offense", the court has noted in a

* AS 12.55.120
-88-



case in which it affirmed a rape sentence that "Forcible rape
and robbery rank among the most serious crimes.” ~ In another
case, where the defendant was convicted of assault v/ith a
dangerous weapon, (and in another very recent sentence affirma-—
tion for a rape case), the court has expressed the view that
violent crimes involving physical injury to innocent people

are to be regarded as the most serious offenses, and are not

to be treated lightly.”

In several other cases the court has commented on
the terms maximum sentence and "worst type of offender™. In
1971 in affirming a maximum sentence, the court said a maxi—
mum sentence generally was not appropriate for a single vio—
lation of a law which was not surrounded by aggravating cir—
cumstances, such as a prior record or the defendant®s having
committed the offense while on bail, probation or parole.18
The court further said in Galaktionoff v. State, 486 P.2d
919, 924 (Alaska 1971), in overturning a maximum sentence
for petty larceny, that the following factors should be con-—
sidered 1in assessing whether the defendant was the worst type
of offender: the defendant®s age; the defendant®s previous
offenses, i1f any; whether the (multiple) offenses occurred
within only a single criminal transaction; and the value of
the property taken. The terms "dangerous offender"™ and "pro—
fessional criminal™ have not been defined by the supreme court.

As no”ed earlier in this report, most of the crimes

of which the 42 defendants were convicted were quite serious
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offenses, although not all were rape or robbery, and not all
involved harm to victims. In fact, only 3 of the 42 were
convicted of rape (77.) and 13 convicted of robbery (31%) ,
for a total of 38%.

Many of the defendants were young. It already has
been noted that over half, 26 defendants or 63%, were under
age 25. Eighteen vere only 21 or younger, fully 43%.

Many of these defendants did not have prior records
or had records of very little consequence, such as traffic
offenses or misdemeanor convictions that had not resulted 1in
jail. Nineteen defendants, or 46%, fit this description.

Many defendants also were involved in only a
single criminal transaction, although the single transaction
often was very serious. Eighteen defendants, or 43%, committed
only a single criminal act. However, it should be noted
that eight of the defendants involved in only a single
transaction in 1973 had prior felony records.

With regard to the fourth guideline, the value of
property injured or stolen, most of the crimes for these
1973 defendants involved harm of some value (usually over
$50) if they involved harm to property.

These sentencing guides also can be compared along
racial lines. (Only defendants 1in Anchorage are included 1in
the following computations, as the desire to focus on racial
comparisons arises from Blacks sentenced there.) Of all 12
Caucasians receiving sentences of five years or greater, 7

or 58% were 25 years old or younger, and 6 or 50% were 21 or

-90-



under. Of all 12 Blacks receiving sentences of five years
or greater, 8 or 67% were 25 or younger; but only 4 or 33%
were 21 or under. Thus more young Caucasians received long
sentences than Blacks.
Four of the Caucasians (33%) had no prior record
(or no prior record of any consequence). Eight of the
Blacks (67%) had no prior record. Thus twice as many Blacks
as Caucasians who had no prior record received long sentences.
Five of the Caucasians (42%) had been involved in
only a single criminal transaction (including any offenses
committed later while the defendant was on bail but had not
yet been sentenced). Only 3 of the Blacks (25%) were involved
in only one transaction.
As noted previously (on p. 18), seven of the
Caucasians (58%) did physical harm to a victim, while only
one out of all 12 Blacks (the defendant who raped two women)
could be said to have done physical harm to his victim. All
of the homicides and aggravated assaults that resulted 1in
long sentences were committed by Caucasian (or Native Alaskan)
males.
* Some of the sentences appear to have been based on the judge®s
consideration that the defendant probably had committed other
offenses and merely noc ben caught, although convicted of only
one. However, the Supreme Court clearly has said that such
consideration 1is not proper in sentencing. In Galaktionoff v.
State, 486 P.2d 919, 924 (Alaska 1971), where the court was
reviewing a judge®"s consideration that a defendant probably was
guilty of more serious offenses than the one charged, the court
said that the danger 1inherent in giving undue weight to such fac-—
tors should be readily apparent to the judge, and that absent a
conviction even an indictment is absolutely no evidence of guilty

conduct.
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The main offense which was committed most often
by these Anchorage defendants, both Caucasian and Black,
was robbery. Four of the Caucasians and 8 of the Blacks re—
ceived their long sentence for robbery. All but one of the
Caucasians receiving long sentences for robbery had prior
felony records. Only one of the Blacks receiving a long
sentence for robbery had a prior felony record.

In order to analyze whether these 7 Blacks received
unduly harsh sentences, these sentences are compared below
with other Anchorage sentences for robbery (that did not
exceed 5 years). Although it would not be feasible to
compare for each of the 42 defendar all other sentences
meted out to other defendants for the same offense, it 1is
possible to compare all of one kind cf sentence for a select
group of individuals. Because most of the Blacks 1in question
were Tirst offenders, the description below is of all 1973
defendants who committed robbery, who were Tfirst offenders
or had no prior record of any consequence, hut who did not
receive sentences of 5 years or greater.

Firstly, it can be seen that 9 Caucasian first of—
fenders received sentences of less than 5 years for robbery
in 1973. Only 4 Blacks received such sentences. Moreover,
only one of these Blacks was sentenced to less than 1-1/2
years in jail, whereas seven of the 9 Caucasians (787,) were
sentenced to one year or less in jail. (Two were placed on
probation.)

All defendants on Table 1V, Caucasian and
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SEX JRACE
F i Cauc.
[

M Cauc.
1
M ICauc.
M Cauc.
M Cauc.
M Cauc.
M Cauc.
M Cauc.
M Cauc.

r

*

DEFENDANTS” CONVICTED OF ROBBERY WHO RECEIVED

TABLE 1V

LESS THAN A FIVE-YEAR SENTENCE
(Anchorage only - no robbery convictions in Fairbanks or Juneau)

,AGE PRIOR RECORD

;20 One prior misdemeanor
1-21 No prior record

1

m19 No prior record

j 21 Less than 6 misde—

meanors, no jail time

23 Less than 6 misde—
meanors; never served
more than 90 daXs

=\

Minor traffic record

i 18
19 No prior record
21 No prior record
23 Two prior felonies;

never been sentenced
to more than 90 days

*

Defendants with no prior criminal record,

Suspended imposition of sentence.

SENTENCE JUDCE
Probation (3 years SIS)* Carlson
5 months (plus 5 years Burke
SIS)
1 year (plus 2 suspended) Kalamarides
1 year (plus 2 suspended) Occhipinti
Probation (2 years SIS) Burke
2 years (plus 2 suspend— Occhipinti
ed)
3 years Kalamarides
1 year (plus 4 suspended) Moody
115 days Carlson

or a minor record only.

SPECIAL CIRCUMSTANCES
Robbed victim of watch and $50

Robbed person of watch and $50 at
gunpoint; repeat bail recidivist

Military; liquor store robbery at
gunpoint; co-defendant of defen—
dants #25-27, Table 11

Robbed person of money with long-
barreled gun; case dismissed in
return for defendant pleading
guilty to other cases; repeat
bail recidivist.

Convicted of 2 counts of robbery,
one armed, one against his mother

Turned state®s evidence; or—
dered to make $240 restitution

Stole $435 after putting victim
in fear with .22 calibre rifle;
"Pled down"to petty larceny; drug-

related



SEX

M

'race

Nat.

AGE

25
20
19

23

21

aft,

PRIOR RECORD

Less than 6 misdemean—
ors; no jail time

Less than 6 misdemean—
ors; no jail time

No prior record

No prior record

No prior record

TABLE 1V - Continued
SENTENCE
4 years
1-1/2 years (plus
3-1/2 years suspended)
60 days (plus 3 years
SIS)
3 years (mandatory 1/3)

2 years (plus 3 sus-
pended)

JUDGE

Burke

Buckalew

Carlson

Occhipinti

Burke

SPECIAL CIRCUMSTANCES

Military; recidivated on bail;
defendant®s father (a military
officer) appeared on his behalf

Military; drove "get away" car

Military; alcohol treatment
recommended

94-



Black, were under age 25. All the Caucasians except one
were 21 or younger, and all the Blacks except one were 21 or
younger.

None of the Blacks on Table IV were noted as
having used a weapon during the robbery (although the fact
that the court files did not note a weapon does not necessarily
preclude the possibility of their having been one). Five of
the Caucasians (56%) were noted as having used a gun.

It thus appears that even among defendants receiving
less than 5 years for robbery, Blacks may have been treated
more harshly.

Comparing the 9 Caucasians on Table 1V with the 7
Blacks (on Table 11) who were also ~Tirst offenders”™ but
received 5 years or greater, there are some factors possibly
justifying apparent disparity. It can be noted that the
Blacks were slightly older--one was over 25 and 3 were over
21. Moreover, of the 7 Blacks, 5 (71%) were noted as having
used a weapon, compared to 56%. of the Caucasians. Five of
the 7 Blacks (71%.) also were involved in more than one
event, whereas only 4 of the Caucasians in Table 1V (44%)
were involved in more than one criminal transaction.

It should be pointed out that if the 3 young Black
defendants (#25-27) who participated in the same liquor
store robberies had not received sentences of 5 years or
greater but had received lesser sentences, a bit more of the
statistical disparity among Blacks and Caucasians on both
Table 11 and Table 1V would be removed. However, those three
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Blacks did receive sentences of five years or greater. It
should be further noted, with regard to those liquor store
robberies, that Table 1V shows a fourth co-defendant 1in
those cases, who was a Caucasian male, also age 19 with no
prior record, and who received a sentence of one year plus
two years suspended. (This sentence was imposed by the same
judge who sentenced 2 of the 3 Black defendants.) The
following analyses of certain other sentencing phenomena may
help to show whether the 1973 sentencing results shown in
Tables 1 and Il might be considered disparate.

Table V below shows the number and type of defendants
who had a trial on the charge for which they received their
long sentence, compared to those who accepted plea negotiations.
It was noted in several of the preceding Anchorage sentencing
narratives that the attorneys or the judge when sentencing a
defendant took into account whether or not the defendant had
gone to trial.

OQut of 30 Anchorage defendants with long sentences,
8 had trials (27%). This figure far exceeds the figur~
670 of all convicted felony defendants who had trials x .

19
1973.

In Anchorage, none of the Caucasian males who re—
ceived sentences of 5 years or greater went to trial. The
first report showed the converse--that none of the Caucasian
males x*ho went to trial received sentences of 5 years or
greater.20 On the contrary, six of the Blacks who received

sentences of 5 years or greater (50%) had gone to trial.

The earlier study also reported that all Black males convicted
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TABLE V

INCIDENCE OF TRIALS

Fairbanks
Number of Defendants Percentage of
Who Went to Trial Defendants
Caucasian Males 1 25%
Mat. Alaskan Males 1 33%
Males, Race Unknown |
Juneau

The one defendant sentenced to five years
in Juneau did have a trial.

Anchorage
Number of Defendants Percentage of
Who Went to Trial Defendants
Cauc. Females 1 50%
Cauc. Males 0
Nat. Alaskan Males 1 25%
Black Males 6 50%
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at trial in Anchorage received sentences of 5 years or
21
greater.

However, Table VI below shows that whether or not
there was a trial, the majority of all sentences of 5 years
or greater statewide, and most of the sentences of 5 years
or greater given to Blacks in Anchorage, did not occur
without the benefit of a presentence report. Statewide,
presentence reports were prepared in 62% of the cases, although
this figure varied according to type of defendant and area
of the state. In Fairbanks presentence reports were prepared
for 92% of defendants receiving long sentences, but for only
5070 o" the Anchorage defendants. A presentence report was prepared
for the one defendant in Juneau.

Among the Anchorage cases, presentence reports
were prepared for 75% of the Blacks but for less than 50% of
the Caucasians, and for only 337. of the Caucasian males. It
might be noted that the higher incidence of presentence
reports among Blacks may reflect the fact shown earlier on
p. 18 that sentences for Caucasians were "negotiated™ more
often. (It might also be called to mind that Table 11
showed that the judge followed the district attorney®s
recommendation for Caucasians three times, sentenced above
it once, and sentenced below it once; and for Blacks the
statistics were not very different, the judge following the
district attorney"s recommendation 4 times and sentencing
below it twice.

Table VIl shows another factor that could indicate



TABLE VI

INCIDENCE OF PRESENTENCE REPORTS

A. Statewide. 62% of defendants sentenced to 5 years

or more in jail received pre-sentence reports.

B . Areas.

Race & Sex Anchorage Fairbanks Juneau

No. of defendants for % of defen—

whom report prepared dants of this No. % No. %
race & sex

Cauc. Female 1 50% " )
Cauc. Male 4 33% 6 100%

Nat. Alaskan 25% 75% i 100%
Male j

J

Black Male Q 75% - %
Male, Race Unk. 1 100%

15 id i

-99-



disparity, the incidence of a judge imposing a required
mandatory minimum (usually one-third of the sentence 1imposed)
to be served before parole eligibility.

Statewide, 18 out of the 42 defendants (437,) were
required to serve a mandatory minimum. In Fairbanks only 2
defendants (17%) were required to serve a mandatory minimum.
The one defendant in Juneau was not required to serve a
mandatory minimum.

In Anchorage 607. of the defendants were required
to serve a mandatory minimum. However, 677, of Caucasian
males were required to serve a mandatory minimum, while only
427, of Black males were. As is noted on the chart, however,
2 of the Caucasian males succeeded in getting their mandatory
minimum eliminated, and thus the final situations are not very
different. Unfortunately, the earlier report did not contain
statistics on what percentage of all defendants receiving jail

sentences were required to serve a mandatory minimum.

Sentencing Critcria and Treatment

The very first sentence appeal decision handed down
by the supreme §§urt after the sentence appeal law was enacted,
State v. Chaney, stated that a trial judge whe.n imposing sen—
tence should consider the following factors: the principles
of reformatir- and the necessity of protecting the public,
the objective of rehabilitation of the offender into a non—
criminal member of society, isolation of the offender from
society to prevent criminal conduct during the period of
confinement, deterrence of the offender, deterrence of other
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TABLE VII

INCIDENCE OF REQUIRED MANDATORY MINIMUMS

Fairbanks

Only two defendants 1in Fairbanks who received
sentences of 5 years or greater were required
to serve a minimum before parole eligibility.
One was male, "race unknown,"™ and one was a
Caucasian male. One was required to serve one-
half of a 30-year sentence before parole eli—
gibility, which sentence is i1llegal,* and one
was required to serve 2 years of a 10-year
sentence (less than one-third of the sentence).

Juneau

In Juneau, the one defendant receiving a sentence
of 5 years or greater was not required to serve a
mandatory minimum.

Anchorage
Number of Defendants Re—

quired to Serve Mandatory
One-Third Minimum

Caucasian Females 1
Caucasian Males I g **
Native Alaskan Males e 1

Black Males

**

At that datu- the judge was allowed to fix a mandatory
minimum to be served before parole eligibility only
it did not exceed more than one-third of the sentence.
AS 33.15.230(Ca)(1). See also Sentencing in Alaska,

p.
2 eliminated, plus one that was less than one-third.

27 and p. 168.

if



members of the community who might possess criminal tenden—
cies; and community condemnation of the individual, (also
described as "reaffirmation of societal norms for the purpose
of maintaining respect for the norms themselves.")23 The
court further noted in a later case that the trial judge

must determine the priority and relationship of these objec—
tives in any particular case.”

In recent years there has been much debate over
these criteria, with special focus on rehabilitation.25
In the Anchorage sentencing narratives, the so-called "Chaney
criteria™ were alluded to in various ways by judges when
imposing sentence. All of the "goals"--retribution and
reaffirmation, deterrence of the offender and others, rehab—
ilitation of the offender, and protections of society--were
mentioned frequently as "purposes" of the sentence being
imposed (as was punishment, however, which has not been set
forth directly by the supreme court as a permissible basis
for a sentence).

Although no tally has been made of those rationales
for sentencing most frequently expressed by superior court
judges, rehabilitation, deterrence, and protection of society
were mentioned with regularity by the Anchorage judges.

The number of defendants recommended by the judge
to receive rehabilitory treatment was discussed previously
at pp. 8, 9, and 19. More defendants 1in Anchorage than in
Fairbanks were recommended for treatment, and in Anchorage

more Caucasians than Blacks were recommended for treatment.

Both of the women and all 4 of the Native Alaskan males were
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noted as having either an alcohol or drug problem, but only
2, both Native males, were recommended for treatment.
Although in the Anchorage narratives more Caucasians than
Blacks were described as having specific problems that could
be "treated", it is diff; It to believe that there could be
a single person who needed a 5-year sentence but who did not
need "treatment", 1iIn some sense.

Occasionally a judge recommended a certain correc—
tional institution as a place where treatment should be pro—
vided. However, eight times that a judge recommended, or
attached as a condition of the sentence, a certain institution
or rehabilitation house such as Family House, the defendant was
not placed there (or in an equivalent facility) by the Division
of Corrections (or the defendant left the institution volun—
tarily, as was the case with 3 or 4 defendants sent to Family
House). 1In only two cases was there a proceeding to re—
sentence the defendant or modify his sentence once it was
clear that the recommendation was not going to be followed.

The supreme court has set the rehabilitation of offen—
ders high on the list of criteria to be considered at the
time of sentencing. However, one obvious problem was expressed
very succinctly by Judge Hanson when he said that the legis—
lature has realized that persons need treatment but has not
set up any way for them to get Iit. Especially when a defen—
dant is sentenced to a long jail term, as were the defendants
in this report, the lack of correlation between the defendant®"s
need for treatment, the judge®s recommendation for treatment,
and the defendant®s actual receipt of treatment is extremely
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burdensome not only to the courts and the defendant, but to
society who must support these persons while confined and deal
with them when they are released. (It might further be noted
that 7 of the defendants who were sentenced to 5 years or
greater to serve in 1973 are, in mid-1975, not even in jail

or an institution. Two are on bail pending their appeals, and

5 have finished serving time and are on parole or probation.)

Recommendations

The supreme court has said on numerous occasions
that mere disparity in sentencing 1is not undesirable, and
that on the contrary, disparity helps to achieve the purposes
of sentencing. Rather, the key word 1in analyzing disparity

¢6 While

in sentencing is whether or not it is justifiable.
the supreme court will not review most of the sentences that
were discussed here it is the recommendation of this report

that the supreme court actively utilize the sentence appeal
process to further expound the criteria it has set forth
previously. Five years have passed since the sentence appeal
law was enacted, and even though the court has said that sen—
tences greater than 5 years should be given only to "the worst
type of offenders” or only for "particularly serious offenses,
dangerous offenders, and professional criminals™, these terms
have not been well enough defined. It has been noted especially
that the 7 Black first offenders in Anchorage who received long
sentences for robbery did not possess remarkably different
characteristics from the 9 Caucasian male first offenders

who received sentences of far less than 5 years.
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A second proposal resulting from this study is a
recommendation for better coordination of correctional
activity v/ith the purpose of any long sentence meted out 1in
court. The "treatment"™ that is to be afforded a defendant
during his period of incarceration or isolation must be re—
spected as an integral part of the decision of how long that
period need be. Presently the Division of Corrections, not
the judge, makes the decision regarding where and how a de-
fendant is to be confined.27 Although no recommendation 1is
made that this decision should be taken away from the correc—
tional authorities, it is urged that the judge better coordin—
ate his judgment of sentence and treatment recommendation with
that of the Division of Corrections (presentence reports now
are mandatory for felonies). ITf the judge®s final recommen—
dation is not followed, the judge should be notified forthwith
by the Division of Corrections (and not by the defendant, as
happened so often in 1973). Upon the DOC & notifying the judge
that it cannot follow his recommendations, there should be a
mandatory resentencing, subject to the present rules governing
sentence modification.

To render the judge®s participation in the correc—
tional decision meaningful, judges must have an awareness of
programs at existing facilities in the state and of any new
developments in the broad field of corrections. Although a
certain amount of judicial attention to matters concerning
rehabilitation can be focused through participation in seminars
and conferences, genuine devotion to theories and practices
of rehabilitation or reformation must, 1in the end, be up to
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each individual judge. Committees on judicial qualifications
and other persons involved in the selection of judges should
be made aware that a judge®s interest in and attention to
matters of criminal rehabilitation are an important aspect

of his judicial abilities.
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PROPOSED COMMITTEE SUBSTITUTE FOR CSUB 600 am: A SYNOPSIS

I. OVERVIEW

The proposed committee substitute for CSHB 600 am is
a comprehensive bill of limited application instituting a
system of presumptive sentencing. The measure, which applies
only to individuals convicted of two or more specific violent
felonies, adresses one of the major shortcomings in the
criminal justice system: just and equitable punishment.

Under the scheme encompassed in the proposed bill, an
individual committing a viol nt felony for the first time
is sentenced in accordance with existing law. Provisions
for suspended terms of imprisonment, suspended imposition
of sentence and probation would remain as alternatives to
incarceration. For those sentenced to confinement, parole
would be available upon completion of one-third of the
sentenced term.

Only when the offender commits a second or subsequent
violent felony within a prescribed period would the sub-—
stantive sentencing provisions become applicable. From the
nature of the offense and the offender®s prior conduct,
the system presumes the offender to be a danger to society,
and attendently should be isolated therefrom for a minimum
period. Neither the alternatives to imprisonment nor
parole would be available to such an offender.

Prior to being sentenced, the offender 1is permitted
to evidence certain circumstances which would mitigate against
the presumptive ternm. For each of the specific factors
established, 1ihe presumptive term would be automatically re—

duced by 10%. Similarly, the state can establish extraneous
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factors which would be viewed as aggravating the crime com—
mitted. Each aggravating factor would automatically enhance
the minimum presumptive term by 10%.

Recognizing that justice entails more than a mechanical
scheme, the proposed bill gives the sentencing judge the
discretion to certify that clear and manifest injustice would
result from imposition of the presumptive term. Sentencing
of the offender would then become the responsibility of a
three-judge sentencing panel.

The three-judge panel would be composed of three
superior court judges, designated as members, and two
superior court judges, designated as alternates. The
alternates would sit as members in the event of dis—
gualification or disability. The panel would be appointed
by the chief justice and would serve under rules established
by the supreme court.

The panel 1is charged to consider all the relevant material,

including trial transcripts and matters educed at sentencing.
In its discretion, the panel may also hear oral testimony.
A majority of the panel would then sentence the offender to
any term available under the law. Effectively, the offender
is no longer subject to the dictates of presumptive senten—
cing.

The proposed bill also addresses the system of awarding
good time 1in correctional institutions. The present scheme
is an amalgam of statutory and meritorious good time which,
at best, 1is confusing to administrators and prisoners alike.
The proposed approach allows a prisoner to earn a one day

reduction in his period of confinement for each day of



good behavior served. Further, the inmate could only forfeit
a maximum of -.Lry days accrued good time for any one sub-—

sequent infraction.



