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"An Act r e l a t i n g  to s u b st it ut io n of p r e s c r i n t i o n  drugs by p h a r m a c i s t s . ,f 
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COMFl I T T E E  R E P O R T

2 / 6 / 7  6 H O U S E

M r .  S p e a k e r :  D a te  ' '___________ /,

r u r ... J U D I C I A R Y  , , , « i H D  R 8BT h e  C o m m i t t e e  on has  had

u n d e r  c o n s i d e r a t i o n .  A M a j o r  i t y  o f  t h e  members  o f  t h e  C o m m i t t e e

( ) r ecommends  i t  DO PASS

( ) r ecommends  i t  DO NOT PASS

( ) r ecommends  i t  DO PASS WI TH ATTACHED AMENDMENT( S )

( ) r ecommends  i t  BE REPLACED WI TH CS FOR / '  V AND THAT

CS FOR DO PASS

( ) " a  i d "  recommends  i t  BE R EFE RR ED TO THE 

COMMITTEE

v ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Members  s i g n i n g  t h e  M a j o r  i t y  r e p o r t :

• •' • . ‘ • -.L I _

J V 4.

■ /  ■ r > v.v>'

1 /
/

Members  NOT c o n c u r r i n g  i n  t h e  Ma i o r i t y  r e p o r t :

___________________________________ r e c o mm e nd s :

___________________________________recommend s :

___________________________________recommend s :

_________________________________  r e c o mm e nd s :

recommend s :



iriginal Sponsors: Bradley, B r a d n e r
and G a r d i n e r

:n  t h e  h o u s e  b y  t h e  f r e e  c o n f e r e n c e  c o m m i t t e e

FR E E C ONFERENCE CS F O R  S E N A T E  CS F O R  CS F OR H OU SE  B I L L  NO, 584 

IN THE L E G I S L A T U R E  OF T H E  S TA T E OF A LA S KA  

N I N T H  L E G I S L A T U R E  - S E C O N D  SESSION 

A  B I L L

|1or an Act entitled: "An Act r e l a t i n g  to the P h a r ma cy  A c t .”

JE IT E N A C T E D  BY THE L E G I S L A T U R E  OF T H E  S TA TE  OF ALASKA:

* S e c t i o n  1. AS 08.80.030(3) is a m e n d e d  to read:

(3) i n v es ti ga t e [,] Individ ua ll y , [OR] co llectively, or 

thr o ug h its agent, for [ALL A LLEGED] v io l at i o n s  of this chapter, or of 

any other state or fede ra l  s t a tu te  r e l a t i n g  to the pra c ti ce  of pharmacy;

* Sec. 2. AS 08.80.295 Is r e p e a l e d  and re - en a c t e d  to read:

Sec. 08.80.295. SU BS TI T U T I O N ,  (a) E x cept as limited by (b) and

(o) of this section, w i t h  the consent o f  the purchaser, the pharmac 

may substitute a dru g p r o d u c t  w i t h  the same generic na me  in the same 

strength, quantity, dose a nd d o s a g e  f o r m  as the p r e s c r i b e d  d r u g  w h i c h  

is, in the p h a r m a c i s t’s p r o f e s s i o n a l  opinion, t he r a p e u t i c a l l y  equiva l en t 

a nd meets the standards o f  (e) of this section. U p o n  s ub s ti t u t i o n  the 

pharm ac is t shall n ot i fy  the p u r c h a s e r  and the p e rs on  w h o  p r e s c r i b e d  the 

drug of the s u bs ti tu t io n and of the d r u g  substituted.

(b) A p e r s o n  a u t h o r i z e d  to p r e s c r i b e  drugs s hall specify in w r i t­

ing o r  by oral c o m m u n i c a t i o n  w h e t h e r  or not the p h a r m a c i s t  may  s u b s t i­

tute a drug under (a) of this section. W r i t t e n  s pe c i f i c a t i o n  m a y  be 

a c c om pl is h ed  by che c ki ng  a box on the p r e s c r i p t i o n  order l a be l ed  "DI S­

PENSE AS WRITTEN" or " S U B S T I T U T I O N  ALLOWED" if the p h y s i c i a n  p e r s o n a l l y  

initials the box or ch ec k mark; in the event the p h y s i c i a n  Iails or 

n eglects to initial the box or c he ck  mark, the p r e s c r i p t i o n  is inval i d 

and m ay not be dispensed. W r i t t e n  s p e c i f i c a t i o n  m a y  also be by h a n d­

writing. If the p e r s o n  c o m m u n i c a t i n g  the s p e c i f i c a t i o n  does so orally,

-1 - FCC S SCS CSHB 584



I

I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

the p ha r m a c i s t  shall i n d i c a t e  that fact in h an dwriting on the writ te n 

co p y o f  the p r e s c r i p t i o n  order.

(c) A pharm ac is t shall substitute a drug product un de r (a) of this 

s e c t i o n  only w h e n  there wi ll  be a savings in cost to the purchaser.

(d) If a pers o n a u t h o r i z e d  to prescribe drugs is temporarily u n­

available, the phai-macist may, if he cannot supply the drug requested, 

s u b s t i t u t e  a d ru g or p r e p a r a t i o n  of approximately equal therapeutic 

v al ue  so long as he n o t i f ie s the a u thor of the prescription at an early 

o ppor tu ni ty . The ph ar ma c i s t  in all cases of substitution, except when 

s p e c i f i c a l l y  I nd icated to the contrary by the prescriber, s hall relate 

the n a t u r e  of the change to the purchaser.

(e) The m a n u f a c t u r e r  of products substituted under the provisions 

of this sect io n shall comply w i t h  the following minim um  good m a n u f a c t u r­

ing standax’ds and practices:

(1 ) m a i n t a i n  qua l it y control standards equal to those of the 

P o o d  an d Dru g  Administration;

(2) comply w i t h  re g ul a t i o n s  p ro mu lg a te d by the Food and Drug 

Admin is tr at io n;

(3 ) m a r k  p r o d u ct s w i t h  identi f ic at io n code or mo.iograiu;

(4) label pro du c ts  w i t h  expira t io n date;

(5 ) provide services to accept return g o o d 3 ;

(6 ) m a i n t a i n  t w e n t y - f o u r  hour resources for p r od u ct  i n f o r­

mation;

(7 ) m a i n t a i n  d r u g  r ecall capabilities;

(8 ) provide d o c u m e n t a t i o n  of compliance w i t h  D e pa r t m e n t  of 

D e f e n s e  (DOD) standard of purchases.

(9 ) shall not r ef u se  to sell to any properly l i c en se d

p h a r m a c y .

(f) As used in this section, u nless the context r e q u ir e s othe r-  
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wise,

(1 ) "brand name" m ea n s the propx'letary or trade name selected 

by the m a n u f a c t u r e r  and p l ac ed  up on  a drug, its container, label or 

w r a p p i n g  at the time of packaging;

(2 ) "generic name" m e a n s  the official title of a dru g or drug

i n gr ed i e n t s  p u b l i s h e d  in tho latest edit io n of a Pharmacopoeia, H o m e o­

pathic P h a r m a c o p o e i a  or Formulary;

(3 ) "reference or trade standard product" means the o riginal 

or p a t e n t e d  produ ct  of the o riginal manufacturer;

(4) "substitute" m e an s to dispense without p r e s cr lb er 's  e x­

press a u t h o r i z a t i o n  a different dr ug  product in place of the drug 

o r d e r e d  or prescribed;

(5 ) " th erapeutically equivalent" means drugs that w i l l  p r o­

vide e s se nt ia l ly  the same eff ic ac y and toxicity w h e n  a dm in i s t e r e d  to an 

I nd iv id ua l in the same dosag e regimen.

Sec. 3. AS 08.80 is ame n de d by a dd in g a new section to read:

Sec. 08.80.297. PRE SC R IP TI ON  PRICES A VA ILABLE TO CONSUMER. A 

p h a r m a c i s t  shall d i s c lo s e the price of filling any p r e s c r i p t i o n  before 

f i ll in g it, w h e n  r e q u e s t e d  by the consumer.

Sec. 4. AS 08.80.ll60 is amen de d  by a dding a n e w  subsection to read:

(b) A p e r s o n  w ho v i o l a te s the provisions of sec. 295 of this

c h a p te r is p un is ha b le  by a civil fine in an amount es ta bl i s h e d  by the 

b oa rd  in a schedule or schedules e st ab l i s h i n g  the amount of civil fine 

f or a p a r t i c u l a r  violation. The schedule or schedules shall be a d op te d 

b y  the b e a r d  by regulation. Any civil fine imposed un de r  this s e c t i o n  

m a y  be a p p e a l e d  in the m a n n e r  p r o v id ed  for appeals in the A d m i n i s t r a t i v e  

P ro ce d u r e  Act (AS 44.62).
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LEGISLATIVE AFFAIRS AGENCY

POUCH Y . STATE CAPITOl 

JUNEAU ALASKA 99811 

907-.’6S 3800

M E M O R A N D U M M ay 17, 1976

SUBJECT:

TO:

F R O M :

P r e l i m i n a r y  A n a l y s i s  of C o n s t i t u t i o n a l i t y  of 
S e na te  a m e n d m e n t  to SCS for CS for HB 584

D a v i d  T. W a l k e r

J o h n  S iemers, L e g i s l a t i v e  Intern

T h i s  o ffice has be en  r e q u e s t e d  to exam i ne  the c o n s t i t u t i o n a l i t y  
of a S e na te  a m e n d m e n t  to S e c t i o n  2 of SCS for CS for HB 584.
T h e  amend me n t,  w h i c h  adds a s u b s e c t i o n  (e) to AS 08.80.295, 
p r o v i d e s  " m i n i m u m  good m a n u f a c t u r i n g  standards and p r a c t i c e s "  
for d r u g  m a n u f a c t u r e r s .  Becau se  of the p r e se nc e of e x t e n s i v e  
f e d e r a l  r e g u l a t i o n s  in this area u n d e r  the Food, D r u g  and 
C o s m e t i c  Act (21 U.S.C., S e c t i o n  301 et. seq.), a q u e s t i o n  
ha s b e e n  r a i s e d  as to the s t a t e’s po w e r  to act on this 
subject matter.

It should be noted at the outset that federal l e g i s l a t i o n  
g o v e r n i n g  the m a n u f a c t u r e  and sale of food, drugs a n d  
c o s m e t i c s  does not act to p r e ve n t the states fro m e x e r c i s i n g  
t h e i r  p olice p owers to p r ot ec t local consumers. T o  hold 
o t h e r w i s e  is to accept a for m of f e d e r a l i s m  w h i c h  w o u l d  make 
e v e n  H a m i l t o n  blush. Thus, the S u p r e m e  Court has he ld  that 
the o r i g i n a l  Food and D r u g  Act o f  1906 did not exempt fr om  
m o r e  stringent state r e g u l a t i o n  a r t i c l e s  of c o m m e r c e  w h i c h  
c o m p l i e d  w i t h  federal s t a n d a r d s  (W e ig le  v. Curt ic e  Bros.
C o . , 248 U.S. 285 (1919); C o r n  P r o d u c t s  R e f i n i n g  Co. v.
E d d y , 249 U.S. 427 (1919)).

T h i s  should not be t a k e n  to m e a n  that the states m a y  e n j o y  a 
j u r i s d i c t i o n a l  carte b l a n c h e  in r e g u l a t i n g  the m a n u f a c t u r e  
a nd sale of food, d r ug s a nd cosmetics. For ex ample, in 
M c D e r m o t t  v. V/lsconsin, 223 U.S. 115 (1913) the court s t r u c k  
d ow n a V/lsconsin l a b e l i n g  statute for corn syrup. The 
s t a tu te  r e q u i r e d  a label d i s t i n c t  from the type m a n d a t e d  by 
fede ra l law and further r e q u i r e d  that the state i m p o s e d  
label be e x c l u s i v e l y  used on corn syrup sold w i t h i n  the 
state. The court took note of the fact that the e x c l u s i v e  
l a b e l i n g  p ro v is i o n s  n e c e s s i t a t e d  remo v al  of the f e d e r a l l y  
r e q u i r e d  label p r i o r  to j n t r a s t a t e  sale - there by  i n t e r f e r i n g  
w i t h  a t t e m p t s  by fede r al  a u t h o r i t i e s  to inspect c o r n  syrup 
a f t e r  it had b e e n  s h i pp ed  into the state (ich. 133-34).



D a v i d  T. W a l k e r
M a y  17, 1976
Pa g e #2

M o r e  r e c e n t l y  t he court has dealt w i t h  p r e e m p t i o n  in a 
r e l a t e d  a r e a — r e g u l a t i o n  of the q u a l i t y  of food (F l or id a 
L i m e  a n d  A v o c a d o  G r o w e r s  v. P a u l , 373 U.S. 132 (1963))- In 
P a u l , Cali o r n i a  h ad a d o p t e d  a s t a n d a r d  for e s t a b l i s h i n g  the 
r i p e n e s s  Cx a v o c a d o s  w h i c h  r e l i e d  u p o n  the p e r c e n t a g e  of oil 
c o n t a i n e d  i n  t he avocado. The act was c o n t e st ed  by F l o r i d a  
a v o c a d o  g r o we rs  w h o  w e r e  subject to the A g r i c u l t u r a l  A d j u s t m e n t  
Act w h i c h  r e g u l a t e d  r i p e n e s s  of a v o c a d o s  t h r o u g h  the use of 
h a r v e s t i n g  orders. E v e n  t h o u g h  the effect of the C a l i f o r n i a  
l a w  w a s  to e x c l u d e  a s u b s t a n t i a l  p o r t i o n  of F l o r i d a  a v o c a do s 
f r o m  C a l i f o r n i a  m a r k e t s  b e c a u s e  of the st r ic tn es s of the 
C a l i f o r n i a  law, the court f ou nd  that the C a l i f o r n i a  law did 
n ot s ta nd  "as a n  o b s t a c l e  to the a c c o m p l i s h m e n t  an d e x e c u t i o n  
o f  the full p u r p o s e s  and o b j e c t i v e s  of C o n g r es s"  (i d . at 
l4l). A c c o r d i n g  to the court a state could adopt mo re  
s t r i n g e n t  s t a n d a r d s  for food p r o d u c t s  w h i c h  had complied 
w i t h  f e d e r a l  s t a n d a r d s  w h e r e  the b a s i s  for the str ic t er  
s t a n d a r d  w a s  "a h i g h e r  s t a nd ar d  d e m a n d e d  by a state for its 
c o n s u m e r s "  (id. at 145). As long as there is no conflict 
w i t h  t he p u r p o s e s  of p a r a l l e l  feder al  r e g ul at io n s,  and the 
s t a t e  r e q u i r e m e n t  is r ea so n ab le , s t r i c t e r  state standards 
e x i s t i n g  f or a p u r p o s e  c o m p a r a b l e  to that of f e d er al  law is 
" p e r m l s s a b l e  u n d e r  al l  the a u t h o r i t i e s "  ( i d .).

T u r n i n g  to the s p e c fl c p r o v i s i o n s  of the S e na t e amendment, 
t h e  first two p a r a g r a p h s  are c l e a r l y  free from c o n s t i t u t i o n a l  
o b j e c t i o n  since t h e y  m e r e l y  r e qu ir e m a n u f a c t u r e r s  to adhere 
to f e d e r a l  r e g u l a t i o n s .  P a r a g r a p h  (3), r e q u i r i n g  that 
p r o d u c t s  be m a r k e d  w i t h  an i d e n t i f i c a t i o n  code or monogram, 
m a y  be p e r m l s s a b l e ,  at least if M c Dermott is rea d narrowly.
In M c D e r m o t t  the court e m p h a s i z e d  that the W i s c o n s i n  l a b e l i n g
r e q u i r e m e n t  must fall, b e c a u s e  it d e m a n d e d  use of the state
s a n c t i o n e d  la be l on ly  and e x c l u d e d  the f e d e r al ly  sa n ct i o n e d  
label. Thi s c o n s t i t u t e d  a c le ar  i n t e r f e r e n c e  wit h federal 
l a b e l i n g  r e q u i r e m e n t s .  If (3) m e r e l y  requ ir e s an a d d i t i o n a l  
m a r k  o r  code on the  package, and this serves to aid in 
e n f o r c e m e n t  of state r e g u l a t i o n s ,  it would a p p e a r  to be safe
to c o n c l u d e  that such a r e q u i r e m e n t  is not p r e c l u d e d  by the
f e d e r a l  act. T h e  same a r g u m e n t  w o u l d  apply to p a r a g r a p h
(4). C u r r e n t l y  an e x p i r a t i o n  date is r e q u i r e d  u nd er  feder al  
l a w  on ly  w h e r e  the S e c r e t a r y  of A g r i c u l t u r e  c o n s i de rs  it 
" n e c e s s a r y  for p r o t e c t i o n  of pu blic health" (21 U.S.C. 352 
(h)). C o n s e q u e n t l y ,  p a r a g r a p h  (4) would pr ob a b l y  call for 
e x p i r a t i o n  l ab el s on a n u m b e r  of pr od u c t s  w h i c h  are free 
f r o m  s u c h  a r e q u i r e m e n t  u n d e r  fede ra l law. Absent a n  intent 
u p o n  t h e  p a r t  o f  C o n g r e s s  that the S e c r e t a r y’s failure 
to r e q u i r e  e x p i r a t i o n  date labels on c e rt ai n p r o du ct s acts 
to free m a n u f a c t u r e r s  from state i m p os ed  l a b e l i n g  of e x p i r a t i o n  
d a te s,  this p r o v i s i o n  is p r o b a b l y  c o n s t i t u t i o n a l l y  p e r m l s s a b l e .



D a v i d  T. VJalker
M a y  17, 1976
Pa g e #3

P a r a g r a p n  (5) ( r e q u i r i n g  m a n u f a c t u r e r s  ”to p r o v i de  services 
to a c c e p t  r e t u r n  g o o d s”) is e x t r e m e l y  vague and should, if 
p o s s i b l e ,  be a m e n d e d  in o r d e r  to c l a ri f y its meaning. If 
the p u r p o s e  of (5) is to r e q u i r e  m a n u f a c t u r e r s  to ma ke  the 
r e t u r n  o f  d e f e c t i v e  p r o d u c t s  e a s i e r  and mo r e c on ve ni en t for 
c o n s u m e r s ,  su ch  a r e q u i r e m e n t  w o u l d  be a r e a s o n a b l e  exe rc is e  
of p o l i c e  powers. H o w e v e r ,  this p r o v i s i o n  should be r e d r a f t e d  
to e s t a b l i s h  in c l e a r e r  te rn s just what is e x p e c t e d  of the 
m a n u f a c t u r e r s  i n  o r d e r  to a c h i e v e  this purpose.

P a r a g r a p h  (6) ( t w e n t y - f o u r  h o u r  r e s o u r c e s  for product info rm at io n )
p o s e s  some seri ou s p r o b l e m s ,  l a rg el y  b e c au se  its exact
m e a n i n g  is so elusive. It could be read to requ ir e  m a n u f a c t u r e r s
to m a i n t a i n  an o f f i c e  w i t h i n  the state where phone calls
c o u l d  be a c c e p t e d  at any h o u r  of the day; or a hot line
c o u l d  be r e q u i r e d  to c o n n e c t  the m a n u f a c t u r e r s  h e a d q u a r t e r s
d o w n  s ou th  w i t h  A l a s k a  c on su m e r s ;  or any n u m b e r  of o ther
p o s s i b i l i t i e s  c o u l d  be re ad  into th i s language. If a
m a n u f a c t u r e r  has gross sales In A l a s k a  of m o d e r a t e  size,
e.g., $20,000, (6), if c o n s t r u e d  str in ge nt ly , could d e m a n d
t oo m u c h  of the m a n u f a c t u r e r  such that a b u r d e n  on c o m me rc e
m a y  be s a id  to exist. W h a t e v e r  the public p o li cy  ob je c t i v e s
of the p r o v i s i o n  may be, this w o u l d  u n d o u b t e d l y  be o u t w e i g h e d
by t h e  p r o h i b i t i v e  costs o f  compliance. This p r o v i s i o n
n e e d s  to be c l a r i f i e d  and na rrowed.

P a r a g r a p h  (7) (drug r e c a l l  capa bi li ti es )  is also somewhat 
v ague, but if it can be r e a d  to r e q u i r e  that m a n u f a c t u r e r s  
mu s t be c a p ab le  of r e m o v i n g  u n s a f e  pro du ct s  from the marke t 
as r a p i d l y  as p o s s i b l e ,  this Is c e r t ai nl y a l eg it im at e state 
o b j e c t i v e  c o n s i s t e n t  w i t h  a r e a s o n a b l e  exercise of p o l i c e  
power.

P a r a g r a p h  (8) (provide d o c u m e n t a t i o n  of c o mp li a n c e  w i t h  
D e p a r t m e n t  of D e f e n s e  s t a n d a r d  of p urchases) is e x t r e m e l y  
d i f f i c u l t  to a n a l y z e  w i t h o u t  some u n d e r s t a n d i n g  of wh at  the
D.O.D. s t a n da rd s are. A s s u m i n g  that the D.O.D. s t andards 
w e r e  p r o m u l g a t e d  to a s s u r e  the sa fety and e f f i c a c y  of drugs 
p u r c h a s e d  by the D.O.D .,  a state law tied to these same 
s t a n d a r d s ,  e v e n  w h e r e  they are s t r i c t e r  than those i m po se d 
by t he Pood, D r u g  a nd C o s m e t i c  Act, w o u l d  p r o b a b l y  be upheld.

J S : srnh
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IN THE HOUSE

Offered: 3/2/76
Referred: Rules

BY T HE JUDI C I A R Y  COMMITTEE 

CS F OR HO U S E  BIL L  NO. 584 (Judiciary) am 

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

N I N T H  LE G I S L A T U R E  - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to substitution of p r e scription drugs

by pharmacists."

BE IT E N A CTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 08.80.295 is repealed and re-enacted to read:

Sec. 08.80.295. SUBSTITUTION. (a) Except as limited by (b) and 

(d) of this section, with the consent of the purchaser, the pharmacist 

may substitute a dr u g  product with the same generic name in the same 

strength, quantity, dose and dosage form as the prescribed dr u g  which 

is, in the pharma c i s t ' s  professional opinion, therapeutically e q u i v a­

lent. Upon subst i t u t i o n  the pharmacist shall notify the person who 

prescribed the d r u g  of the substitution and of the drug substituted.

(b) A person authorized to prescribe drugs may specify in writing

or by oral c o m m u n i c a t i o n  that there shall be no substitution for the

specified brand name drug in any prescription. The phrase "no s u b s t i­

tution" or words of like import must be in the person's handwr i t i n g  or, 

if the p rohibition was communicated orally, in the pharmacist's h a n d­

writing, and shall not be preprinted or stamped or Initialed on the p r e­

scription form.

/ (c) Every pharmacy shall post a sign in a location easily seen by

— . / p a t r o n s  at the counter where prescriptions are dispensed stating that 

/ "Alaska law provides that with your consent, unless p r o h ibited by your 

I doctor, this pharmacy may substitute a less expensive drug which is

I t h e rapeutically equivalent to the one prescribed by your doctor." The

j printing on the sign shall be in block letters not less than one inch in

—  -1- CSHB 584 (Judiciary) am
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included on the list shall be final.

(b) The current list of the 100 most commonly p r e s cribed drugs 

shall be conspicuously posted in each pharmacy r e g i stered with the 

board. After each p r escription drug listed, the name of the manufa c t u r e r  

and the current selling price shall be clearly indicated for that 

prescription by the pharmacy. A pharmacy may change the current selling 

price and the p o s ting of the price at any time.

(c) The price of all other drugs not included on the list of 100 

commonly prescribed drvgs shall be available and shall be quoted by the 

pharmacy upon request.

# Sec. 3. AS 08.80.1(60 is amended by adding a n ew subsection to read:

(b) A person who violates the provisions of sec. 295 of this 

chapter is punishable by a civil fine in an amount established by the 

board in a schedule or schedules e s tablishing the amount of civil fine 

for a p a r t icular violation. The schedule or schedules shall be adopted 

by the board by regulation. Any civil fine imposed under this section 

may be appealed in the manner provided for appeals in the Administrative 

Procedure Act (AS J|l(.62).

-3- CSHB 584 (Judiciary) am 
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TfflEE (LU iO m T O
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  May 17, 1976

S U B JECT: P r e l i m i n a r y  A n a l y s i s  of C o n s t i t u t i o n a l i t y  of
S e n a t e  a m e n d m e n t  to SCS for CS for H B  584

TO: D a v i d  T. W a l k e r

FROM: J o h n  Siemers , L e g i s l a t i v e  Intern

T h i s  o f f i c e  has b e e n  r e q u e s t e d  to examine the c o n s t i t u t i o n a l i t y  
of a S e n a t e  a m e n d m e n t  to S e c t i o n  2 of SCS for CS for HB 584.
The a m e n d m e n t ,  w h i c h  adds a s u b s e c t i o n  (e) to AS 08.80.295, 
p r o v i d e s  " m i n i m u m  good m a n u f a c t u r i n g  standards and p r a c t i c e s "  
for d r u g  m a n u f a c t u r e r s .  B e cause of the p r e s e n c e  of e x t e n s i v e  
fe d e r a l  r e g u l a t i o n s  in this area u n d e r  the Food, D r u g  and 
C o s m e t i c  Act (21 U.S.C., S e c t i o n  301 e t . seq.), a q u e s t i o n  
has b e e n  r a i s e d  as to the state's p o w e r  to act on this 
subject matter.

It s h ould be noted at the outset that federal l e g i s l a t i o n  
g o v e r n i n g  the m a n u f a c t u r e  and sale of food, drugs a nd 
c o s m e t i c s  does not act to prevent  the states from e x e r c i s i n g  
t h e i r  p o l i c e  powers to p r o t e c t  local consumers. To hold 
o t h e r w i s e  is to accept a f o r m  of f e d e r a l i s m  w hich w ould ma ke 
e v e n  H a m i l t o n  blush. Thus, the S u preme Court has held that 
the o r i g i n a l  Food and D r u g  Act of 1906 did not exempt from 
m o r e  string ent state r e g u l a t i o n  articles  of c o m m e r c e  w h i c h  
c o m p l i e d  w i t h  fed eral s t a n dards (W e igle v. Curtice  Bros.
C o . , 248 U.S. 285 (1919); C o r n  Products R e f i n i n g  Co. v.
E d d y , 249 U.S. 42? (1919)).

T h i s  should not be t a k e n  to mean  that the states m a y  enjoy a 
j u r i s d i c t i o n a l  carte b l a n c h e  in r e g u l a t i n g  the m a n u f a c t u r e  
a n d  sale of food, drugs and cosmetics. For example, in 
M c D e r m o t t  v. W i s c o n s i n , 223 U.S. 115 (1913) the court s t r u c k  
d o w n  a W i s c o n s i n  l a b e l i n g  statute for corn syrup. The 
s t a t u t e  r e q u i r e d  a label d i s tinc t from the type m a n d a t e d  by 
f e d e r a l  law and furthe r r e q u i r e d  that the state i m p osed 
label be e x c l u s i v e l y  used on corn syrup sold w i t h i n  the 
state. The court took note of the fact that the e x c l usive 
l a b e l i n g  p r o v i s i o n s  n e c e s s i t a t e d  removal of the feder ally 
r e q u i r e d  label p r i o r  to i n t r a s t a t e  sale - t h e r e b y  i n t e r f e r i n g  
w i t h  a t t e m p t s  by fed eral a u t h o r i t i e s  to inspect cor n syrup 
a f t e r  it had b e e n  shipped into the state (id. 133-34).

pi
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M o r e  r e c e n t l y  the court has dealt w i t h  p r e e m p t i o n  in a 
r e l a t e d  a r e a — r e g u l a t i o n  o f  the q u a l i t y  of food (F l o r i d a  
L i m e  an d A v o c a d o  G r o w e r s  v . P a u l , 373 U.S. 132 (1963)). In 
P a u l , C a l i f o r n i a  had a d o p t e d  a s t a n d a r d  for e s t a b l i s h i n g  the 
r i p e n e s s  o f  avocados, w h i c h  r elied u p o n  the p e r c e n t a g e  o f  oil 
c o n t a i n e d  in the avocado. The act was c o n t e s t e d  by F l o r i d a  
a v o c a d o  g r o w e r s  who were subject to the A g r i c u l t u r a l  A d j u s t m e n t  
Act w h i c h  r e g u l a t e d  r i p e n e s s  of a v o c a d o s  t h r o u g h  the use of 
h a r v e s t i n g  orders. E v e n  t h o u g h  the effect of the C a l i f o r n i a  
l a w  w a s  to e x clude a s u b s t a n t i a l  p o r t i o n  of F l o r i d a  a v o c a d o s  
f r o m  C a l i f o r n i a  m a r k e t s  b e c a u s e  of the strict n e s s  of the 
C a l i f o r n i a  law, the court found that the C a l i f o r n i a  lav/ did 
n ot s t a n d  "as a n  o b s tacle to the a c c o m p l i s h m e n t  and e x e c u t i o n  
of the full p u r p o s e s  and o b j e c t i v e s  of C o n g r e s s "  (i d . at 
l4l). A c c o r d i n g  to the court a state could adopt more 
s t r i n g e n t  s t a n dards for food p r o d u c t s  w h i c h  had c o m plied 
w i t h  f e d e r a l  standar ds w h e r e  the basis for the stricter 
s t a n d a r d  was "a h i g h e r  s t a ndard d e m a n d e d  b y  a state for its 
c o n s u m e r s "  (id. at 145). As long as t here is no confli ct 
w i t h  the p u r p o s e s  of p a r a l l e l  federal regula t i o n s ,  and the 
s t a t e  r e q u i r e m e n t  is reason a b l e ,  s t r i c t e r  state s t a n dards 
e x i s t i n g  for a p u r p o s e  c o m p a r a b l e  to that of f e deral l a w  is 
" p e r m l s s a b l e  u n d e r  all the a u t h o r i t i e s "  (i d .).

T u r n i n g  to the specfic p r o v i s i o n s  of the S e n a t e  ame ndm e n t ,  
the first two p a r a g r a p h s  are clearly free fro m c o n s t i t u t i o n a l  
o b j e c t i o n  since they m e r e l y  r e quire  m a n u f a c t u r e r s  to a d h e r e  
to f e deral regulations. P a r a g r a p h  (3), r e q u i r i n g  that 
p r o d u c t s  be m a r k e d  w i t h  an i d e n t i f i c a t i o n  code or m o n o g r a m ,  
rnav be p e r m l s s a b l e ,  at least if M c D e r m o tt is r e a d  narrowly.
In M c D e r m o t t  the court e m p h a s i z e d  that the W i s c o n s i n  l a b e l i n g
r e q u i r e m e n t  must fall, b e c a u s e  it d e m a n d e d  use of the state
s a n c t i o n e d  l a b e l  only and e x c l u d e d  the f e d e r a l l y  s a n c t i o n e d  
label. This c o n s t i t u t e d  a clear I n t e r f e r e n c e  w i t h  federal 
l a b e l i n g  requir e m e n t s .  If (3) m e r e l y  r e q uires  an a d d i t i o n a l  
m a r k  or code on the package, and this serves to aid in 
e n f o r c e m e n t  of state r e g u l a t i o n s ,  it would a p p e a r  to be safe
to c o n c l u d e  that such a r equir e m e n t  is not p r e c l u d e d  by the
f e d e r a l  act. The same a r g ument  w o u l d  apply to p a r a g r a p h
(4). C u r r e n t l y  an e x p i r a t i o n  date is r e q u i r e d  u n d e r  f e d eral 
law only w h e r e  the S e c r e t a r y  of A g r i c u l t u r e  c o n s i d e r s  it 
" n e c e s s a r y  for p r o t e c t i o n  o f  public health" (21 U.S.C. 352 
(h)). C o n s e q u e n t l y ,  p a r a g r a p h  (4) w ould p r o b a b l y  call for 
e x p i r a t i o n  labels on a n u m b e r  of p r o d u c t s  w h i c h  are free 
f r o m  such a r e q u i r e m e n t  u n d e r  federal law. Absent an i ntent  
u p o n  the part o f  C o n g r e s s  that the S e c r e t a r y ' s  failure 
to r e q u i r e  e x p i r a t i o n  date labels on c e r ta in p r o d u c t s  acts 
to free m a n u f a c t u r e r s  from state i m posed l a b e l i n g  of e x p i r a t i o n  
dates,  this p r o v i s i o n  is p r o b a b l y  c o n s t i t u t i o n a l l y  p e r m i s s a b l e .
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P a r a g r a p h  (5) (requiri ng m a n u f a c t u r e r s  "to provide services 
to a c c e p t  r e t u r n  goods") is e x t r e m e l y  vague and should, if 
p o s s i b l e ,  be a m e n d e d  in o r d e r  to c l a r i f y  its meaning. If 
the p u r p o s e  of (5) is to r e q u i r e  m a n u f a c t u r e r s  to m a k e  the 
r e t u r n  of d e f e c t i v e  p r o d u c t s  easi er and m o r e  conven i e n t  for 
c o n s u m e r s ,  such a r e q u i r e m e n t  woul d be a r e a s o n a b l e  e x e rcise 
of p o l i c e  powers. However, this p r o v i s i o n  should be r e d r a f t e d  
to e s t a b l i s h  in cleare r terms just what is e x p e c t e d  of the 
m a n u f a c t u r e r s  in order to a c h i e v e  this purpose.

P a r a g r a p h  (6) (twenty-four  h o u r  r e s o u r c e s  for p r o duct infor m a t i o n )
p o s e s  some serious p r o b lems, l a rgel y b e c a u s e  its exact
m e a n i n g  is so elusive. It could be re ad to r e q u i r e  m a n u f a c t u r e r s
to m a i n t a i n  an office w i t h i n  the state w h e r e  p h o n e  calls
could be a c c e p t e d  at any h o u r  of the day; or a hot line
c o u l d  be r e q u i r e d  to c o n nect the m a n u f a c t u r e r s  h e a d q u a r t e r s
down south w i t h  A laska  consum ers; or any n u m b e r  o f  other
p o s s i b i l i t i e s  c ould be read into this language. If a
m a n u f a c t u r e r  has gross sales In A l a s k a  of m o d e r a t e  size,
e.g., $20,000, (6), if c o n s t r u e d  strin g e n t l y ,  could d emand
too m u c h  of the m a n u f a c t u r e r  such that a b u r d e n  on commerce
m ay be sa id to exist. W h a t e v e r  the public p olicy  o bject i v e s
of the p r o v i s i o n  may be, this w o u l d  u n d o u b t e d l y  be o u t w e i g h e d
by the p r o h i b i t i v e  costs of compliance. This p r o v i s i o n
n eeds to be c l a r i f i e d  and narrowed.

P a r a g r a p h  (7) (drug recall capabiliti es) is also s omewhat 
vague, but if it can be re ad to r e q u i r e  that m a n u f a c t u r e r s  
must be c a p a b l e  of r e m o v i n g  u nsafe p r o d u c t s  fro m the m arket 
as r a p i d l y  as pos sible, this Is c e r t ai nly a l e g i t i m a t e  state 
o b j e c t i v e  consi s t e n t  w i t h  a r e a s o n a b l e  exerc i s e  of p olice 
p o w e r .

P a r a g r a p h  (8) (provide d o c u m e n t a t i o n  of c o m p l i a n c e  with 
D e p a r t m e n t  of D e f e n s e  s t a n d a r d  of pur ch a s e s )  is extremely 
d i f f i c u l t  to a n a l y z e  w i t h o u t  some u n d e r s t a n d i n g  of what the 
D.O.D. s t a n d a r d s  are. A s s u m i n g  that the D.O.D. standards 
were p r o m u l g a t e d  to a s sure the safety and e f f i c a c y  of drugs 
p u r c h a s e d  by the D.O.D., a state law tied to these same 
standard s, e v e n  where they are s t r i c t e r  than those Imposed 
by t h e  Food, D r u g  and C o s m e t i c  Act, w o u l d  p r o b a b l y  be upheld.

J S :smh
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IN T HE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR H O U S E  BI L L  NO. 584 am S 

IN T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA 

NINTH L E G I S L A T U R E  - S ECOND SESSION 

A BILL

For an Act entitled: "An Act relating to the Pharmacy Act."

BE IT ENACTED BY THE L E G I S L A T U R E  OF T HE STATE OF ALASKA:
i---

* Section 1. AS 08.80.030(3) is amended to read:

(3) investigate [,] individually, [OR] collectively, or

through its agenc, for [ALL ALLEGED] violations of this chapter, or of 

any other state or federal statute relating to the practice of pharmacy;

* Sec. 2.  AS 0 8 . 8 0 . 2 9 5  is repealed and re-enacted to read:

Except as limited by (b) and 

he purchaser, the pharmacist

may substitute a drug product with the same generic name in the .same 

strength, quantity, dose and dosage form a? the prescribed drug which 

is, in the pharmacist's profes s i o n a l  opinion, therapeutically equivalent 

I and moots the standards of (e) of this section. Upon substitution the 

’J ** ' pharmacist shall notify the p u rchaser and the person who prescribed the 

\ drug of the subst i t u t i o n  and 'of the drug substituted.
■M*

(b) A person a u t h orized to prescribe drugs shall specify in wri t­

ing or by oral c o m m unication w h e ther or not the pharmacist may substl-

r
"* Sec. 08.80.295. SUBSTITUTION. (a) I 

(c) of this section, with the consent of tl

tute a drug under (a) of this section. Written speci.flcation(4M * ^ b e
?wc ̂ic«A t* £

coomplished by checking a box on the prescription order labeled "DIS­

PENSE AS WRITTEN" or " S U B S T I T U T ION ALLOWED" if the physician personally 

nltlals the box or check mark;] i_£he event the_physician fails or 

gleets to initial

d ispensed aa w r l t t e n^J W r i tten specification may also be by handwriting. 

If the p e rson commu n i c a t i n g  the specification d o e 3 so orally, the

SCS CSHB 584 am S
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pharmacist shall indicate that fact in h andwriting on the w r i tten copy 

of the prescr i p t i o n  order.

(c) A pharmacist shall substitute fa dru g  product under (a) of this 

section only when there will be a savings in cost to the purchaser.

(d) If a person authorised to prescribe drugs is temporarily u n­

available, the pharmacist may, if he cannot supplj the drug requested, 

substitute a drug or preparation of approximately equal therapeutic 

value so long as he notifies the author of the p r escription at an early 

oppoi-tunity. The pharmacist in all cases of substitution, except when 

specifically indicated to the contrary by the p r e 3 criber, shall relate

the nature of the change to the purchaser..

(e) The manuf a c t u r e r  of product s(s.wbn tiHn +tr-dJ under the provision

^  ------ c ‘  “  ^ 7of this
Jen

shall comply with the following m i n i m u m  good manufactur-

.j*1 p h a r m a c y .
(f) As used in this section, unless the context requires other-

lng standards and practices:

(1 ) m a i n t a i n  quality control standards equal to those of the 

Pood and Drug Administration;

•(2) comply with regulations p romulgated by the Pood and Drug 

Administration;

"•(3 ) mark products with identification code or monogram;

label products with expiration date; 

i (5 ) provide.services to accept return goods

* •
A

■ ~ h )U  /  AV9 C <r<

t  (6 ) main t a i n  twenty-four hour resources for product infor­

m a t i o n ^  U » ^ * a < r K  l o j  e~  '1 -(e«s\ y  /*Ly

maintain drug recall capabi lltler>frv^  ^  . 1
(8 ) provide d o c u mentation of compliance with Department of 

(DOD) s tandard of p u r c h a s e s .

(9 ) shall not refuse to sell to any properly licensed

SCS CSHB 584 am 3 -2-



wise

(1 ) "brand name" means the proprietary or trade name selected

by the manuf a c t u r e r  and placed upon a drug, its container, label or 

wrapp i n g  at the time of packaging;

ingredients published in the latest edition of a Pharmacopoeia, H o m e o­

pathic Pharmacopoeia or Formulary;

press authorization a different drug product in place of the drug 

ordered or prescribed;

vide essentially the same efficacy and toxicity when administered to an 

individual in the same dosage regimen.

Sec. 3. AS 08.80 is amended by adding a new section to read:

Sec. *). AS 08.80.1160 is amended by adding a new subsection to read:

(b) A person who violates the provisions of sec. 295 of this 

chapter is punishable by a civil fine in an amount established by the 

board in a schedule or schedules establishing the amount of civil fine 

for a particular violation. The schedule or schedules shall be adopted 

by the board by regulation. Any civil fine imposed under this section 

may be appealed in the manner provided for appeals in the Administrative 

Procedure Act (AS 44.62).

(2 ) "generic name" means the official title of a drug or drug

\

(4) "substitute" means to dispense without prescriber's ex-

(5 ) "therapeutically equivalent" mear.s drugs that will pro-

„ Sec. 08.80.297. PRESCRIPTION PRICES AVAILABLE TO CONSUMER. A

armacist shall disclose the price of filling any prescription

when requested by the consumer.

-3- SCS CSHB 584 am S
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Referred: J u diciary

IN THE HOUSE BY THE COMMERCE COMMITTEE

CS F OR HOUSE BILL NO. 584

IN THE LE G I S L A T U R E  OF THE STATE OF ALASKA

NINTH LE G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to substitution of p r e s c r i p t i o n  drugs

BE IT ENACTED BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 08.80.295 is repealed and re-enacted to read:

Sec. 08.80.295. SUBSTITUTION, (a) Except as limited by (b) and

(d) of this section, with the consent of the purchaser, the pharmacist 

may substitute a drug product with the same generic name in the same 

strength, quantity, dose and dosage form as the prescribed drug which

V
is, in the pharmacist's p r ofessional opinion, th e r a p e u t i c a l l y ' e q u l v a -  *’ 

lent. Upon substitution the pharmacist 3hall justify the_person who 

prescribed the drug of the substitution and of the d r u g  substituted.

(a) A person authorized to prescribe drugs may specify in writing 

or by oral communication that there shall be no substitution for the 

specified brand name drug in any prescription. The phrase "no s u b s t i­

tution" or words of like import must be in the person's h a n d w r i t i n g  or, 

if the prohibition was communicated orally, in the p h armacist's h a n d­

writing, and shall not be preprinted or stamped or initialed on the p r e­

scription form.

(c) Every pharmacy shall post a sign in a location easily seen by

patrons at the counter where prescriptions are dispensed s t a t i n g  that

"Alaska law provides that with your consent, unless prohibited by your
3» * c j - f  a M i s ­

printing on the sign shall be in block letters not less than one inch ir

by pharmacists."

-1- CSHB 58*1



height.

(d) A pharmacist shall substitute a drug product under (a) of this 

section only when there will be a savings in cost to the purchaser.

(e) If the physician prescribes a drug by its generic name, the 

pharmacist shall dispense the lowest retail cost ■biqfcm  which is in 

stock. vO C tk - -b crry -

(f) As used in this section, unless the context requires o t h e r­

wise,

(1 ) "brand name" means the proprietary or trade name selected 

by the manufacturer and placed upon a drug, its container, label or 

wrapping at the time of packaging;

(2 ) "generic name" means the official title of a dru g  or drug 

ingredients published in the latest eiition of a Pharmacopoeia, H o m e o­

pathic Pharmacopoeia or Formulary;

(3 ) "substitute" means to dispense without prescriber's e x­

press authorization a different dr u g  product in place of the drug 

ordered or prescribed;

(4) "therapeutically equivalent" means drugs that will p r o­

vide essentially the same efficacy and toxicity when administered to an 

individual in the same dosage regimen.

# Sec. 2. AS 08.80 is amended by a d d i n g  a new section to read:

Sec. 08.80.297. POSTING OF PRICES, (a) Annually in the mc n b h -of 

August^ the Department of Commerce, and Economic Development shall pre- 

pare a list of t h e ^.100 most commonly prescribed prescription drugs, 

their usual strength and amount prescribed, and distribute the list 

along with regulations for posting to each pharmacy registered with the 

board of registration in pharmacy. The determination of the department 

as to which drugs are to be included on the list 3hall be final.

(b) The current list of the 100 most commonly prescribed drugs 

CSHB 584 -2-



shall be conspicuously posted in each pharmacy registered with the 

board. After each prescr i p t i o n  dru g  listed, the name of the manufa c t u r e r  

and the current selling price shall be clearly indicated for that 

prescription by the pharmacy. A pharmacy m ay change the current selling 

price and the posting of the price at any time.

(c) The price of all other drugs not included on the list of 100 

commonly prescribed drugs shall be available and shall be quoted by the 

pharmacy upon request.

t

-3- CSHB 58')



W a y  i 1 ,  1 9 7 6

to: R e p r e s e n t a t i v e  Joe M c K i n n o n
Ho u s e  C hairman, Free C o n f e r e n c e  Committee,
Senate C 8  for C S  fo r H B  584 a m  S

f r o a : C a r o l  Larsen, A l a s k a  P u b l i c  Interest R e s e a r c h  G r oup

re: S enare C S  f o r  C S  for H o u s e  Bill No. 584 a m  S

We r e c o m m e n d  these c h a n g e s  in C S  for CS for H B  584 a m  S:

■A- Section 2 .(a)

The last line s hould be deleted. It states that:

U p o n  s u b s t i t u t i o n  trie pharmaci st 
shall n o t i f y  tae person who p r e s c r i b e d  
the d r u g  of the s u b s t i t u t i o n  and of 
the d r u g  subs tituted.

We b e l i e v e  this p r o v isio n will dilute t h e  b e nefit 
of a  s u b s t i t u t i o n  bill to the consumer. Wo fear 
that the pharmaci st will choose not to s u b s t i t u t e  
if b y  d o i n g  so ho imp oses upon h i m s e l f  the penalty 
of a n  e--:tra c h o r e . . .having to contact the prescriber 
by telephone.

It w o u l d  seem logical to require the pharmacist 
to k e e p  on file the o r i g i n a l  prescription, on 
w h i c h  shou ld be n o t e d  the drug product w h i c h  was 
substituted.

B- ideation 2 . (d)

This section s h o u l d  be c h a n g e d  to a p p l y  to cases 
in w h i c h  the b r a n d  n a m e  product a physici.an 
presc r i b e s  (with tio s u b s t i t u t i o n  a.1.lowed) is 
u n a v a i l a b l e .  A s i m i l a r  section Is found in our 
cur c\:iit . tutu to.

We a g r e e  ths t Ui-j phy sician aiiouli. r .la 
n a t u r e  of the c h ange go p u r c haser unio



- a -

Dection d .(e)

This section, w h i c h  deals with m a n u f a c t u r i n g  
standards v/ith w h i c h  m a n u f a c t u r e r s c f  products 
s u b s t i t u t e d  i.ust comply, should be r e m o v e d  
fr o m  tho b i l l *

We cio not quar rel w i t h  the establish ment of g o o d  
m a n u f a c x u r i n g  s t a n dards a n d  practices w i t h  w h i c h  
m a n u f a c t u r e r s  of urugs sold in Alaska m u s t  comply. 
Let us set s t a n d a r d s  w h i c h  ll p r e s c r i p t i o n  drugs 
must meet, a n d  n o t  just those substituted*

U n d e r  this section, p r e s c r i p t i o n  drugs m a n u f a c t u r e d  
u n d e r  i n a d e q u a t e  stand ards may sxill be dispensed, 
in A l a sk a*

The s u b s t i t u t i o n  bill is not the place for this 
issue. This  issue must be dealt.'■ with a f t e r  c a r e­
ful stuay in order to e s t a b l i s h  a set of standards 
by w h i c h  to judge all p r e s c r i p t i o n - d r u g  products 
sold in Alaska.

The p r o v i s i o n  r e q u i r i n g  p o s ting of pre sc r i p t i o n
drug price f ound  in C 8  for HD 534, Dec. 0 8 . 8 0 . k97)
should be included.

It is r a t i o n a l  and r e a s o n a b l e  that p harmacists 
should be r e q u i r e d  to list 100 prices on an 
erasable board. C o n s i d e r  that grocers label 
each of h u n d r e d s  of t h o u sands of individual items 
in a m a r k e t  v* ith the price of products' whose 
values c h a n g e  m u c h  m o r e  f r e q u e n t l y  than tho se of 
p r e s c r i o t i o n  drugs. Dome call this harassment; 
we call it a l l o w i n g  consumers to learn the price 
of a product.

A bill w i t h o u t  price posting w o u l d  be a disse r v i c e  
to consumers.

The p r o v i s i o n  requiring posting a sign at oho 
pharmacy c o u n t e r  w h i c h  informs cu .tcmor.. that 
the p h a rmacy m a y  substitute, as f o a m  in 0 8  r'ov 
113 584, a n o u x d  be included. 3uo.;ti.tutj.cn i.s a



To s ummarize:

By  m a k i n g  the a b o v e  changes, we have r e - i n v e n t e d  
C S  for HB 584, w i t h  one change: l e a v i n g  out the 
last s e n tence of S e ction l.(a), v/hich requires 
n o t i f i c a t i o n  of the p r e s c r i b e r  u p o n  substitution. 
We d i s c u s s e d  this p r o v i s i o n  in A. of this memo.

CS  for HB 584, w i t h  that one change, is the 
l e g i s l a t i o n  w h i c h  we feel w o u l d  b e s t  serve 
the consumer, w h i l e  at the same time providing- 
n e c e s s a r y  s a f e g u a r d s  for the pharmacist and 
prescriber.
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Orig i n a l  Sponsors: Bradley,
B r a dner and Gardiner

Offered: 3/2/76
Referred: Rules

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS F OR HO U S E  BIL L  NO. 584 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA

NINTH L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act rela t i n g  to substitution of p r e scription drugs

BE IT E N A C T E D  BY THE LE G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 08.80.295 is repealed and re-enacted to read:

Sec. 08.80.295- SUBSTITUTION, (a) Except as limited by (b) and

(d) of this section, wi t h  the consent of the purchaser, the pharmacist 

may substitute a d r u g  product with the same generic name in the same 

strength, quantity, duse and dosage form as the prescribed dr u g  which 

is, in the p h a rmacist's professional opinion, therapeutically e q u i v a­

lent. Upon substi t u t i o n  the pharmacist shall notify the person who 

prescribed the dr u g  of the substitution and of the drug substituted.

(bj A person a u t horized to prescribe drugs may specify in writing 

or by oral c o m m unication that there shall be no substitution for the 

specified brand name d r u g  in any prescription. The phrase "no s u b s t i­

tution" or words of like import must be in the person's h a n d w riting or, 

if the p rohibition v;as communicated orally, in the pharmacist's h a n d­

writing, and shall not be preprinted or stamped or initialed on the p r e­

scription form.

(c) Every pharmacy shall oost a sign in a location easily seen by 

patrons at the counter where prescriptions are dispensed stating that 

"Alaska law provides that with your consent, unless prohibited by your 

doctor, this pharmacy may substitute a less expensive dru g  which is 

therapeutically equivalent to the one prescribed by your doctor." The 

printing on the sign shall be in block letters not less than one inch in

by pharmacists."

- 1 - CSHB 5 8 4 (Judiciary)
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(d) A pharmacist shall substitute a drug product under (a) of 

this section only when there will be a 'savings in cost to the purchaser.

(e) If the physician prescribes a drug by its generic name, the 

pharmacist shall dispense the lowest retail cost drug product which is 

in stock and£which complies with the physician's prescrlptioi

(f) As used Jn this section, unless the context requires ot h e r­

wise ,

(1 ) "brand name" means the proprietary or trade name selected 

by the manufacturer and placed upon a drug, its container, label or 

wrapping at the time of packaging;

(2 ) "generic name" means the official title of a drug or drug 

ingredients published in the latest edition of a Pharmacopoeia, H o m e o­

pathic Pharmacopoeia or Formulary;

(3 ) "substitute" means to dispense without prescriber's e x­

press authorization a different drug product in place of the drug

ordered or prescribed;

(4; "therapeutically equivalent" means drugs that will p r o­

vide essentially the same efficacy and toxicity when administered to an 

Individual in the same dosage regimen.

* Sec. 2. AS 08.80 is amended by adding a new section to read:

Sec. 08.80.297. POSTING OF PRICES, (a) Annually the Department 

of Commerce and Economic Development shall prepare a list of the generic 

names of the 100 most commonly prescribed prescription drugs, their 

usual strength and amount prescribed, and examples of each by brand 

name, if any, and distribute the list along with regulations for p o s t­

ing to each pharmacy registered with the board of registration in 

pharmacy. The determination of the department a 3 to which drugs are to 

be included on the list shall be final.

CSHD 584 (Judiciary) -2-



(b) The curr» it list of the 100 most commonly p r e s cribed drugs 

shall be conspicuously posted in each pharmacy r e g i stered with the 

board. After each prescription dr u g  listed, the name of the m a n u f a c t u r e r  

anc* the current selling price shall be clearly indicated for that 

p rescription by the pharmacy. A pharmacy may change the current selling 

price and the posting of the price at any time.

(c) The price cf all other drugs not included on the list of 100 

commonly prescribed drugs shall be available and shall be quoted by the 

pharmacy upon request.

* Sec. 3. AS 08.80jl60 is amended by adding a new subsection to read:

(b) A person who violates the provisions of sec. 295 of this 

chapter is punishable by a civil fine in an amount established by the 

board in a schedule or schedules establishing the amount of civil fin*, 

for a particular violation. The schedule or schedules shall be adopted 

by the board by regulation. Any civil fine imposed under this section 

may be appealed in the manner provided for appeals in the Administrative 

Procedure Act (AS i)l|.62).

-3- CSHB 581)(Judiciary)
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Pouch  V, Juneau ,  Alaska 99811

March 18, 1976

Bob Race
2300 Tongass Ave. 
Ketchikan, Alaska 99901

Dear Bob,

Thank you for the copy of the letter concerning HB 757 and HB 584.
Copies of the latest versions of both of those bills have been enclosed. 
HB 757 is presently in the House Rules Committee where it will probably 
be scheduled for floor action. HB 584 is presently in the Senate Judi­
ciary Committee which is chaired by Senator Ziegler. The amended version 
of HB 584 was the result of a lot of hearings and input in both the House 
Commerce and Judiciary Committees. We heard extensively from pharma­
cists and representatives of the large drug companies.

It was felt that there were a lot of protections in the amended version 
of HB 584 to take care of some of the problems that you have brought up. 
The pharmacist is not required to substitute just the cheapest drug. On 
page 1, line 14, the language reads "..., in the pharmacists professional 
opinion, therapeutically equivalent." The pharmacists that testified 
for our committee felt that that gave them the necessary latitude and 
judgment to prevent the substitution of a poor quality drug. Sec. B 
also provides that the physician may specify a specific brand name drug 
and prescribe that there shall be no substitution in a case where he 
knows that a specific brand name drug must be used for the desired 
reaction in the patient. As you will see on page 2, substitution takes 
place when the physician prescribes a drug by its generic name.

i'm sure Senator Ziegler will take into consideration your comments if 
and when HB 584 is considered by his committee.

Sincerely,

Box 1 092 ,  K etch ik an ,  Alaska 99901

Terry Gardiner
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A Diviiion of Race Ketchikan Pharmacies, Inc.

ROBERT S. RACE, Pres.

2300 Tongass Avenue 
KETCHIKAN, ALASKA 99901

Senator Robert Zeigler - ^ o r r y :  G u p ^ s I am late but
Alaska State Senate you know how I feel, and
Juneau,Alaska 99001 would likp hrarinps m d :  on any future

M i l s ,  Understand Brad Bradley inSenate 

has a Rood or better bill pending or such

Robert Zeigler Thanks,

Hi Bob* Bob Rp0e

I wasn’t aware before of the two house bills up or through

the house no, 75>7 By Sullivan whioh has to do with posting

prices on prescription drugs. The teatof the bill fron ovor the

J> hone reading opens a "can of worms" and in several eastern states

where they have passed legislation of this kind they have had many

problems with it and it hasn't helped the public only given then

substitution of inferior "cheap" unknow absorption rates etc,

AND SHOULD NOT BECOME A LAW AS THAT BILL WAS WRITTEN,,

The other House Bill $8U by Bradley and others(an oonfused 

on that point , about Bradley, Urad as he has another study bill ,\
with hearing, oefore public etc. coning up which is fine if we get hearings 

but as I understand It 58U is also a poor bill and it allows ths 

phamaclst to substitute any other "Generic" drug for any the physician 

Oiders and must be or can be the oheppest one. This puts responsibility 

cn pharmacist and if the Physician or Dentist believes and has found that 

a Squibb or Lilly produot is the one he gets beat results with due to 

its compounding in their plant with a Bio Availability of the active drug 

reaching the blood stream, then that one should be the one dispensed 

unless the physician has authorized the substitution. Even the patient 

shouldn't have the right to ask for a "oheap" dru|^unfsss the physician 

o.k.'s it as he as well as the pharmacist Ib.j 

a law suit or manslaughter rap, V Sincerely,

r  - p oST  OFFICE FOUNTAIN — LUNCH TOY SHOP — SOUND CENTER

'tha€.v endaCup^tjh;

Bob Race



D rugs r e q u i r i n g  p r e s c r i p t i o n s  (con t 'd . )

M ep ro b am ate  ....................200m g 100's
400m g 100’s

M eprospnn  ..................... ...200m g 30’s
400m g 30's

M esan to in  ........................... lOOmg 100's

3.65 
4.50 
3.30 
5.10 
3.55

M ctico rte lo n e  ................ 14.30
G eneric E q u iv a le n t: .•

I P re d n iso lo n e  ............... 4.50 ;

M etn h y d rin  ..................... 3.35
G eneric E q u iv a le n t: I
T rich lo rm cth in z id e 4.50 :

M ctam ine S u s ta in e d  .. lO ir ~ 50’s 5.60

M e tan d ren  L in g u e ts  .„ .....S tag 100’s 6.30 '
lOmg 100’s 10.50 .

G eneric E q u iv a le n t:
M ethyl t tc ro n c
Sublit

lOnig 100’s 5.25 i_ . ..J

M c tn tc n sin  ....................... 2 mg 100’s 5.35
•ling 100’s 7.00

M cthcnnm ino
M a n d c la tc  ................... .O.Ggm 100’s 3.25

lg m  100’s 5.25
M ethocarbam ol .............. 500mg 100’s 7.65

750ntg 100’s 10.50
M ethy 1 -T estosterone

S u b littgun l .................. 5.25

! M oticortcn  ....................... 4.50 .
G eneric E q u iv a le n t:
P re d n iso n e  .................. 3.50 j

---- —i

M ilpath  ............................... 400mg
M ilprcm  ............................. 200mg

400m g

M lUown...............................200 nig
400mg

G eneric E q u iv a le n t: 
M cprobnm nto  ...............200mg

GO's
GO’a
GO’h

50’s
GO’s

100’s
lOOmg 100’s

6.65
G.00
7.15

3.25
4.00

3.05
4.50

M o trin  ................................ aooiurr 100’s 11.70
,400m g 100’s 13.05

M ycolog (C rcn m  o r  O in l.)   Ggin 2.65
lGgm 4.05

M ysolinc ...........................O.ZKgm 100's 7.50
GOmg 100’s 2.35

M y stcc lin -F  ...................... 2G0mg Id ’s  5.15
100's 27.10

N aldccon .............................................GO's G.GO

! N nqun  ....................................4m g 100's 0.00 I
I G eneric E q u iv a le n t:  
j T rich lo rm clh in z id o   4niff 100’s 4.75

N nquivnl ........................................... ..100's 10.45
N a rd il .................................... jrmiff 100’s 7.00
N a tu rc tin  ............................... Bmu 100’s  11.15
N eb ra lin  ............................................... GO's 4.70
Noff-G ram  ...........................250niff GO's 7.15

GOOmg GO’s 12.50

N eostigm ine  B ro m id e  lGmff 100’s 3.50
Nco S y n n ln r  C ream  ......................Ggm 1.80

15ff m 3.30
N icalcx  .............................................. 100's 8.15
Nicobid ............................... 125mg 100’s 6.75

PGOmff 100’s 8.45

jN itro b id  ...............................2.5mff 100’s 0.00 j

G.Snig 100’s 13.00
G eneric E q u iv a le n t:

| N itro g ly c e rin  L.A ..........2.5m g 100’s 4.50
6.5m g 100’s 7.95

N itro fu ra n to ir . T abs  GOmg 100’s 6.50
lOOmp 100's 12.00

C apsules ....................._...50m g 100's 11.35
lOOmg 100’s 21.50 

N itro g ly c e rin , S ub lingual
All s t r e n g t h s ...............................100’s  1.55

2x 100’s 2.60
N itro g ly c e rin  L .A .............. 2.5m g 100’s 4.65

G.Gmg 100’s -.20
N itro g ly n  1/50 ...............................100's 10.60

N itro sp n n  .......................... 2.5nig 100’s 0.80 |
Generic E q u iv a le n t:
N itro irlycerin  L.A.......... 2.5m g 100’s 4.65 :

N itro s ta t ,  All S tre n g th s  ............. 100’s 2.20
N o d u la r T ab le ts  ............. 200m g 100’s 7.00

C apsu les ........................ 300ing 100’s 3.15
N orgesic  .............................................100’s 11.55
N o rin y l Im p

1/50 (21) o r  (28)
1/80 (21) o r  (28) ............. 1 p ack e t 2.65

3 p ack e t 7.40
G p ack e t 13.45

N o r is o d r in c ........................ 25%  4 v in ls 10.50
N o rlo strin  lin g

(21) o r  (28) ........................ 1 p a c k e t 2.00
3 p ack e t 0.05 
G p ack e t 15. ’0

2.5m g (21) .............................1 p ack e t 2.80
3 p ack e t 0.05
G p n eket 15.10

N o rp ram in  ...........................2.rim g GO’s G.GO
N ovnh istinc  L P  .................   5(|'g 6.35
N ylid rcn  IIC1 ........................Omg 100's 5.75

12ing 100's 0.25
Ogcn ................................... 1.25m g 100’s  7.20
O racon (21) ....................packet 21’s 2.G5

p acket G3’s 7.15
p acket 12G’s 13.65

O r in a s o .................................. O.Ggm GO’b 5.30
100’s 10.15 
200 's 10.75

| O rnndo  .............   100’s  14.30
G eneric E q u iv a le n t:  

i Chlorndo TD  .............................100’s 7.25

O rtho-N ovum b a g  p ack e t 21 's 3.15
pneket G.'l’s  0.45 
pnekot 12G's 15.60
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D rugs  r e q u i r i n g  p r e s c r i p t i o n s  (co n t 'd . )

O rtho -N ovum  1/50 (21)
o r  1 /80  ( 2 1 ) ................... p ack e t 21’s 2.00

p ack e t G3’s 7.00 
p a c k e t 126’s 14.00.

O s-C al-M one   .............................. 100’s 7.S0
O vral (21) .........................p ack e t 21’s  2.90

p a c k e t G3's 8.15 
p a c k e t 12G's 15.30

O vulcn (21)   .................p a c k e t 21’s 2.00
p ack o t G3's 6.15 
p a c k e t 12G's 15.30

O vulcn (2 8 )   —.p ack e t 28 's 2.90
p ack e t 84 's 8.15
p a c k e t lG8’s 15.30

O x y tc tracy c lin e  .............250m g 50's 7.50
P abncy l N .S .*  ..................................100’s  2.95

P a b a ln te  S .F ................... ................. 100’s 4.30
G eneric E q u iv a le n t:
P ab acy l N .S .*  ........... ................. 100’s 2.95

P a m in e  ............................. ................ 100’s 6.55
P a p a v e r in e  ................... 3.70

l i i g r  100’s 3.95
P n p n v erin c  HC1 T R  . . ..lCOmg 100’s 6.75
P arcs t-4 0 0  ..........  100’s 10.50

P avnbid  ............................................. 100’s 13.65
G eneric E q u iv a le n t:
P a p a v e r in e  HC1 T R  ..InOmg 100's 6.75

P ntb ibnm nte-400 ......................... 100's 12.00
P en ic illin  G

B u ffe red  ........... 200,000 U 100’s 3.45
250,000 U  100's 3.55
400,000 U  100’s 4.10

P enicillin  VK ........ 0.50
GOOmg 100’s 10.05

P en Vec K ............. 22.75
G eneric E q u iv a le n t:
P enicillin  VK .. ......... GOOmg 100’s 10.05

I’c n tid s .................. 200,000 U 100’u 7.65
400,000 U 100’s 11.35

G eneric E q u iv a le n t:
P en ic illin  G.

B uffe red 200,000 U 1007. 3.45
400,000 U  100’s 4.10

P c n tr iio l  ................. ..............'tOiug 100’s 11.05
GOmg GO's 9.00

G eneric E q u iv a le n t:
P .E .T .N . LA ....... .............30m g 100's •1.05

GOmg Not Available

9.15
P c rin c tin  ................. 7.00

P c r i l r a tc  ................. .............lO m g 100’s 4.00
20m g 100 V, 5.45

G eneric E q u iv a le n t:
P .E .T .N ................. .............lOmg 100’s 1.95anmg 100 's 2.05

P c r i l r a tc  w /P b  ............ 4.80
20m g 100’s 6.15

G eneric E q u iv a le n t:
P .E .T .N . w /P b  . 2.25

20m g 100’s 3.25

P c r i l r a tc  SA T ab s .. .. 80m g 100’s 11.60
G eneric E q u iv a le n t:
P .E .T .N . TD  C ans 7.25

P e r i t r a tc  SA w /P b 13.00
P e rm itil C h ro n o tn b s , 9.15
P c rs a n tin e  ...................... 10.45
P c r lo f r a n c  ...................... 12.80
P .E .T .N .............................. ...lO m g 100’s 1.95

20m g 100's 2.95
P .E .T .N . w / P b ............... 2.25

20m g 100’s 3.25
P .E .T .N . L A ................... 4.35
P .E .T .N . T D  C aps 7.25
P hcnn p h cn  C apsu les .................. 100’s 3.05

P h c n c rg a n  ............... ....... 12.5m g 100’s 5.60
25m g 100's 9.50

G eneric E q u iv a le n t:
P ro m e th a z in e  ........... 12.5m g 100’s 4.00

25m g 100’s G.20

P h c n c rg a n  ...................... GOmg 100’s 14.00
P h c n o x c rc  T ab le ts ...GOmg 100’s 7.80
P h c n to rm in c  TD C aps ...IGnig 100’s 7.50

30m g 100’s 7.05
P lncidyl ........................... 200m g 100‘s 5.75

500m g 100’s 10.15
P laqucn il .......................... 200m g 100’s 13.00
P o la ram in o  R cpctabs G.35

Omg 100's 3.50

P o lycillin  ........................ 250m g 100's 22.55
GOOmg GO’s 21.65

G eneric E q u iv a le n t:
A m picillin  .................... 250m g 100’s 12.95

500m g GO's 12.95

Poly-Plot Chewablos'* ...............100's 2.50

P o ly -V i-IT o r C b c w n ld e s .............100's 4.30
G eneric E q u iv a le n t:
I’oly-I'T or (1 cw nblcs * ......... 100’s 2.50

P o ly -V i-K lo r D r o p s ..... .................GOcc 3.70
P o n stc l .............................. ..... ...........ion 's 12.65
P o tass iu m  C hloride  E.C ...... Ggr 200’s 2.30

l a g r  200's 3.60
4.50

200's 0.00
P re d n iso n e  ...................... 3.50

200's 6.20
P rc lu d in ............................ ...2Gmg lflO'a 9.15

E n d u r c t s ...................... 11.20
_  100’s 21.G3

P re m a rin  w /M e lh y l
T e.stosternno  .............O.GSSntg GO's G.10

1.2Gmg GO's 10.30
G eneric E q u iv a le n t:
C o n ju g a ted  E stro g en s

w /M e tb y l
T esto s te ro n e  ........O.G2Gmg 100’s 6.50

1.2Gmg 100’s 10.50

*  Generic M anufacturers Trade Name Stocked by Getz. 
(Fur Information about Generic Drugs, r.oc page 50.)
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Drugs requiring prescriptions (cont'd.)
□rugs requiring prescriptions (cont'd.)

E luv il ...... .............. ______ lOmg 100’s 5.CO
25nig 100’s 10.00
OOmg 100's 17.90

E ldec ....................... 8.70
E tm ra x  “ 5" GO’s 11.35
E n a ra x  “ 10" GO’s 13.95
E n d u ro n  .................. ............2Jjm e  Kill’s 6.85

Omg 100’s 3.15
E n d u ro n y l ............. 100’s 12.80

F o rte  ............ ...... .100’s 15.20
K nvoid E 2.0 nig 21’s 3.05

p acket OS’s 8.45
p ack e t 12G's 15.90

1 E n tozym e ....................... ................. 100's 5.63
G eneric I'.'qnivtilcnt:
IlydrozymcA- ............ __ ______100's 3.30

E q u n g c s ic ....................... ................... 00's 6.15

j E q u an il ........................... ...200mg 00’s 3.50
-iOOmg 00’s 4.25

G eneric E q u iv a le n t:
M cprobanin tu  ......... ...200m g 100's 3.05

-IOOmg 100's 4.50

E quan il L.A ..................... ...400m g 50’s 7.50
E q u a n itr a te  "10" ....... ....................00’s 5.20
E q u a n itra to  "20" C.00
E ry th r i ty l  T e tra n i t rn to  lOmg 100’s 2.G5

lOmg 1 Ob's 3.25

E ry th ro c in  .................... 20.55 i
G eneric E q u iv a le n t :
E ry th ro m y c in  ......... ..2B0mg lflO’s 11.95 ;

E ry th ro m y c in  .............. 250 mg 100’s 11.95

E sid rix  ........................... 25 mg 100’s 4.95 j
50mg 100’s 7.10

Generic, E q u iv a le n t:
H ydroch lo ro th iaz ide ...,25m g 100’s 3.00

50mg 100's 4.25

Ksirnil ............................... ................. 100's 15.30
E sk a tro l .......................... ................... 5l)’s 7.80

K stiny l ............................ .0.02ing 100’s 3.05
0.05m g 1110's 0.35 j

G eneric E q u iv a le n t:
E th in y l E s t r a d io l .... .u.02m g 100’s 2. 13 j

t).05ing Hot Avail; Die

E th in y l E strad io l 2.15

E trn fo n  Plnlii ..................... ?/2G Go's 10.13
F o rte  .................................. -1/25 CO's 10.35
" A "  ........................................4/10 GO'S 8.00

K uthro id-2  -.........................................100’s <1.70
E u lh ro iil-3  .......     100’a 5.G0
H utonyl ............................... ,.2Gmg m u 's  13.73
K utron  ............................................... to ll’s 20.D3
F io rin a!  C a p s u le s ...........................100’s 0.15

Fiui'lm il T ab le ts  ............................. luO'n
G eneric E q u iv a le n t:
F io rp h o n *  ....................................100’s

5.20 !

3.-10

F io rp h e n *  ........    100’s  3.40
F la g y l T ab le ts  _________  100’s 21.65

In s e r ts  ..............     10's 4.95
F o lic  Acid ........   lm g  100's 3.25

F o l v i t c ............................... 5.60
G eneric E q u iv a le n t:
F o lic  A c id ................... ......lm g  100's 3.25

F o rm a tr ix  ...................... 13.95

F u lv ic in  U F  T ab le ts ..125ing 100’s 9.90
250m g 100's 17.90
500mg GO’s 20.40

G eneric E q u iv a le n t:
G risco fu lv in  M icrofine

C apsu les ............... .. ..250m g 100's 13.95
O ne S tre n g th  O nly

F u rn d a n tin  T a b s .......... ...COmg 100’s 13.G5
I IOOmg 100’s 20.50

G eneric E quiva len t-:
N itro fu ra n to in  T ab s ....50m g 100's 6.50

i. IOOmg 100’s 12.00

G nn tano l ......................... ...O.Ggm 50's 4.95

C a n tr is in  .................. ...... ..O.Ggm 100’s 4.00
G eneric E q u iv a le n t:
Sulfisoxuso lo  .............. ..O.Ggm 100’s 3.50

G evrino  .............. ..... ........ -------- ----100's 9.50
G itn iig in  ......................... 3.85

I G rifu lv in  V T ab le ts .125mg 100‘s 8.45
2G0mg 100's 15.00
GOOmg 100’s 20.60

G eneric E q u iv a le n t:
G risco fu lv in  M icrofine

C apsu les ................. .200mg 100’s 13.95
O ne S tre n g th  Only

G risn c tin  C apsu les ....... .125mg 100's 9.15
250mg 100’s 10.20

| 500mg GO's 18.80
1 G eneric E q u iv a le n t:

C risco fu lv in  M icro fine
C apsu les .................. ,250mg 100’s 13.95

Ono S tre n g th  Only

G risco fu lv in  M icrofine
13.95

H aldol ................................ .... lm g  100's 13.00
1; d d ro n o  ........................... .....lm g  100's 10.05

2m g 100's 20.40
ilex u d ro l .......................... 0.75mg 100’s 11.05
I l ip re x  .............................. 13.65
liy d c rg in o  ....................... ...............100’s 11.05
H y d ra laz in e  1 IC 1............ ..2Gmg 100's 2.35

GOmg 100‘s 3.95
H ydroch loro th iaz ide  ... ..2Gmg 100‘s 3.00

GOmg 100's 4.25
H ydroco rtiso n e  C ream .....Vi'/a loz 2.25

O in tm e n t ...................... .....1%  20gnt 2.75
T a b le ts  ......................... ..20mg 100's 5.9.1

l ly d ro c o r to u u .................. ...20mg 100's 8.15
G e »eric E q u iv a le n t:
H y d ro co rtiso n e  ......... 5.05

H y d ro d iu rii ..................... ..2Gmg 100’s 5.05
GOmg 100’a 7.10

C .u eric E q u iv a le n t:
ilyd roch lo ro th in z id o  . ..2Gmg IPO's 3.00

GOmg 100’s 4.25

Ilyd rom ox  ......................... 9.50

H y d ro p res  ....................... ,.25m g 100’s 7.15
GOmg 100’s 10.95

G eneric E q u iv a le n t:
H y d ro se rp in e *  ......... ..25m g 100’s 4.50

GOmg 100’s 0.50

I ly d ro s c rp in c *  _______ ...2Gmg 100’s 4.50
GOmg 100's C.50

H ydrozym o*  ___ _____......... .........100’s 3.S0
lly g ro to n  ____________ ...GOmg 100's 10.15

IOOmg 100’s 11.85
Ibero l F .............................. ___100’s 10.50
I n d c r a l ................ ............. ..lOm g 100’s 5.20

40m g 100’s 0.45
Indocin  .............................. 10.45

200’s 19.75
GOmg 100's 15.60

Ionam in  .............................. 15.60
30m g 100’s 16.20

Generic E q u iv a le n t:
P h c n tc rm in c  TD Cups IGmg 100’s 7.50

OOmg 100’s 7.95

Ism elin  .............................. ..lOmg 100’s 11.05
2Gmg 100’s 15.00

Isoniuzid  ........................... ..GOmg 200's 1.00
IOOmg 100’s 1.35

Iso p to -C arp in e  ................ .....1%  IGcc 2.C5
30cc 3.55

2 %  IGcc 2.65
30cc 3.55

Isorb ide D im itra to
O ral ................................ ....Grng 100’s 3.70

lO aig 100's 4.05
S u b lin g u a l ..................... ,2.Gmg 100's 3.50

Gmg lO-l's 3.70
T . D. C apsu les ............. .■lOmg 100's 8.20

Iso rd il, O ra l ...................... ....Gmg 100's 5.20
lOm g 100’s 5.90

Generic E q u iv a le n t:
lsosorb ido  D in itra te  . 3.70

lOmg 100's 4.05

lau rd il S u b i ia g u u l ......... 5.20
G eneric E q u iv a le n t:
Isoiiurhido D ia itrn te

S u b lin g u a l ............... ....Gmg 100's 3.70

Iso rd il Tcm biils ........ ...... ..40m g 100’a 13.35
G eneric E q u iv a le n t:
lsosorb ido  U in itra te

TD C a p s u le s ............. •I Omg 100’s 0.20

Isu p rc l M istom cto r ....... ...............IGcc 4.30

K arid ium  ........................... ,2.2m g IKO's 3.45
G eneric E q u iv a le n t:
Sodium  F lu o r i i lo ......... 2 .2m g 200's 2.45

lC-Lor ...................... ......... _____  30’s 5.90
K -L y tc  ............................. .................. 30’s 5.90
K afocin  ........ .... ............... _________40's 16.20
K aocb lo r E f f . ................ ........ ..........GO’s 9.15
K aon ................................. ................ 100’s 5.20
K arid iu m  ......................... 3.95

K c n u c o r t .......................... 8.70
100’s 25.10

G eneric  E q u iv a le n t:
T riam cino lone  ..... ..... __ 4m g 100’s 1G.00

K cnalog  (C ream
o r  O in t.)  ..................... 1.90

lGgm 3.10
.025%  80gm 4.40

K ctocbol ........................... ................ 100’s 5.20
K lo rvcss ........ ................... .................. GO’s B.QO
L-D opu T a b le ts  ....... _... .2GCmg 100’s 5.10

GOOmg 100’s 0.45
L -T h y ro x in c  Sodium ..U .lm g 100’s 1.50

0.2m g 100's 1.95
L nrodopa T ab le ts  ____ .GOOmg 100’s 8.45
L anox in  ______________ 0.2Gmg 100's 1.55
L asix  ....... ... ........ _ ........... _______IDO’s 10.C0
L e tte r  ........... ....... ............0.02Gmg 100’s 1.95

.OGing 100's 2.05
•lm g  100's 2.35
,2m g 100’s 3.05
•Sing 100’s 4.40
•Gmg 100's 5.60

Lex Iron  .............................. .................. 84's 4.95
F e rro u s  ........ ................ .................. 84's 4.95

L ibrnx  ................................ ................. GO's 5.10
L ib rium  ............................ .....Gmg 100’s 6.00

lOmg 100's 0.00
25m g 100's 11.70

Lom otil ...................... ...............100’s 10.95
I.u riilc  L o z i la b s .............. ...............120’s 3.15

D r o p s ............................. ...............40ml 2.90

M acrad n n tin  C ops ....... ..GOmg 100’s 17.25 j
IOOmg 100’s 33.05

G eneric E qn ivn ten  1:
N itro fu ra n to in  C aps ..GOmg 100's 11.35

IOOmg 100’s 21.50

Idam lelnm inc ................. .O.Ggm 100'a 5.90
lg m  100's 9.15

G eneric E q u iv a le n t:  
M othenniuiao

M andeln tc  ............... 3.23
lg m  100's 5.20 j

M arax  ................................ ...............100’s 0.00
M nrplim  ........................... ...lO m g 100's 9.15
M eclizine ........................... 12.Gmg 100's 4.20

2Gmg 100'a 6.00
M cdin tric  C a n s.............. ...............inn 's 11.15
Alcdilialcr Isu w /A d n p tc r ............ IGcc 4.-10

Itefill ........................... ................ IGcc 3.95
M r i l i . i l  ............................................ 7.00

Modules ......................... .....4 mg 30's 7.00
M ellaril .............................. 9.15

12.15
GOmg 100's <3.00
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HOUSE COMMERCE COMMITTEE
February 2, 1976

House Bill 584

The meeting was called to order by Chairman Bob Bradley noting that a 
quorum was present.

Co-sponsor, Speaker of the House Mike Bradner was asked to begin the 
testimony by explaining the bill. Speaker Bradner stated that this 
had been recommended to him by many people. It was something which would 
clarify the process to the consumer. He further stated that he had 
discussed the bill with a number of pharmacists and some had definite 
concerns with this. Some pharmacists do do this now, however, their 
right to do it was a bit cloudy. The present bill is designed after the 
California statutes.

Representative Bradner further stated that he felt there were areas in 
the bill which needed to be amended. One area was that of the penalties 
as stated under the bill. He felt that no penalties should be placed 
on a pharmacist if he cannot comply. The bill should indicate that 
they dc it but leave a margin for if they can't. Another area was that 
of the Commissioner of Health & Social Services to establish a list of 
generic substitutions. He was not sure they could accomplish this with 
the present staff.

Rep. Freeman questioned objections heard from pharmacists concerning a 
sign in each pharmacy. How important was the sign?

Rep. Bradner replied that it was not important either way and that it 
does have implications. Bradner continued stating that the section 
relating to the a physician must put in his own handwriting that there, 
could be no substitution, that he was unsure what it was designed to 
accomplish.

Rep. Wallis questioned whether or this bill would have implications of 
malpractice for pharmacists.

Chairman Bradley stated that there could be a liability.

Rep. Fischer objected to a pharmacist having the right to alter what a 
physician prescribes. Many people have a great deal of faith in their 
doctors and would not want this.

Rep. Rudd explained that the bill allowed a patient to also refuse 
substitution. Chairman explained further that a doctor could refuse 
substitution and described the section which states this.

Representative Bradley then asked to leave the Chair to testify on behalf 
of the bill, (see attached)



Testimony given by Representative Bob Bradley 
House Bill 584
Commerce Committee meeting 2/2/76

Ampicillin is the generic name of a particular drug manfactured 
by Bristol Laboratories and distributed by four firms. Under the brand 
name "polycillin", Bristol markets the ampicillin for $18.24 wholesale, 
while Smith, Kline and French distributes Bristol's ampicillin for only 
$12.00. This same Bristol manufactured ampicillin is sold by ICN 
Pharmaceuticals under still another brand-name for $14.30, while ICN's 
generic division sells an identical amounts of ampicillin for $7.50.
If the doctor happens to write "polycillin", the pharmacist is prohibited 
from rilling the prescription with the ICN ampicillin even though they are 
manufactured identically by Bristol. Thus, the consumer must pay more 
than double what he might if anti-substitution laws weren't in effect.

Generic drugs are always less costly than brand-name drugs. Thus, 
anti-substitution laws function to support artificially high prices for 
brand-name drugs. Prices for brand-name drugs are higher because the 
drug industry must spend around a billion dollars annually to promote 
these names and then make us, the consumers, pay for the advertising.
Unless the doctor prescribes by generic name, we have no choice of what 
price we pay and the sad fact is that brand-name drugs, with their high 
prices, cannot be considered superior products. In fact, in 1972 of 
638 drug recalls, 291 were brand-name.

Twenty-three percent of the retail drug expenditures in this 
country are by those over 65. For the elderly person living on a fixed 
income the difference in what he pays ror a brand-name drug as opposed 
to a generic name may mean a difference in what he is able to spend 
on food and housing.

It is not surprising that eleven states--Arizona, Kentucky, Arkansas, 
Oregon, Minnesota, Connecticut, Michigan, Maine, Massachuetts, Florida 
and Maryland--have already repealed their anti-substitution laws. In 
Canada, where several provinces have also allowed pharmacists to substitute 
generics, the province of Ontario has found increases in the number of 
prescriptions written for generic and lower price brand names.

We are not only concerned with lower prices. Our main goal in drug 
treatment is better health. For every prescription drug, there is an 
average of 30 brand names, or shall we call them aliases, which obscures 
the identity of the particular medication even from physicians who must 
prescribe them. The National Academy of Sciences supported generic 
substitution, recognizing that "the pharmacist may in some situations 
have greater knowledge of drug products than other health professionals, 
including knowledge of both quality and cost."

At present, because they cannot substitute, pharmacists must keep 
large inventories to have all brands available. This means a slow 
turnover of stock and is apt to mean higher prices in general. This is 
particularly relevant in Alaska where there are many small pharmacies 
and a large inventory can be extremely costly to them. If allowing 
the pharmacist to substitute enables him to reduce his inventory, 
keeping on hand those drugs that are lowest in price or those which 
he personally may consider superior.



Testimony, HB 584 
Page 2

One of the major arguments against substitution is drug inequivalence. 
Bio or clinical equivalence occurs when chemically equivalent drugs in 
the same amount provides the same therapeutic effect. The U.S. Department 
of Health, Education and Welfare Task Force on prescription drugs 
concluded that "the lack of clinical equivalency among chemical equivalents 
meeting all official standards has been grossly exaggerated as a major 
hazard to the public health." Only in rare instances would equivalent drugs 
products not produce the same therapeutic effects. Morris Aarons, a member 
of the Review Committee of the T*sk Force, who represents the National 
Association of Pharmaceutical Manufactures, concurred with this.

A report on this subject was completed by the office of Technological 
Assistance, a Congressional investigative body. 0.. Robert Berliner 
Dean of the Yale University Medical School chained the study and reported 
that 85-90% of chemically equivalent products presents no problem of 
therapeutic inequivalency and can be used interchangeably. In fact,
Dr. Berliner stated, "Most drugs ought to be prescribed generically."

The Food and Drug Administration puts new drugs through difficult 
tests. Whenever manufacturers wish to place drug products chemically 
equivalent to existing ones on the market, they must submit for FDA 
approval adequate data to demonst.-ate the equivalency of the product.
This is given a thorough review.

Equivalency studies have been done on all antibiotics, whirh accounts 
for one out of every five prescriptions. Any antibiotic offered for sale 
in the United States regardless of whether it is an brand-name or generic 
drug has met the same high FDA standards. The FDA is presently compiling 
lists of equivalent drugs and has conducted its studies starting with the 
most frequently prescribed drugs. The FDA will eliminate variations by 
makers of generic drugs by requiring them to match the effectiveness 
of standard drugs or withdraw the drugs from the market. A complete 
compilation will be available by 1978. Although information is presently 
being made available as it is compiled.

In any case, if a doctor has reason to believe a drug manufactured
by a specific firm is best for his patient, he may write no substitution.
It is hoped that HB 584 will also serve to make the physician think
twice before writing a piescription and by allowing their patients to
have pharmacists substitute products, get for them the best drug at the 
lowest available price.

HB584 will allow Alaskans who are already paying substantially higher 
prices for drug products than the lower 48 to save several million 
dollars annually.



HOUSE COMMERCE COMMITTEE
January 21, 1976

House Bill 584

The meeting was called to order by Chairman Bob Bradley noting that a 
quorum was pres^ ;.

Ronald Sedgewick, owner of Ron's Apothecary and a member of the Alaska 
Pharmacy Association began the testimony on House Bill 584. He stated 
that he basically had no problems with the bill itself. He did, however, 
feel uncomfortable with some sections and wished to express them at this 
time. Section C concerning the posting of a sign was a good idea and 
was intended for the consumer's benefit. It does, however, offend the 
professional standards. If a sign was posted it._i.rdicates dishonesty 
in the past. Section E pertaining to the physician using the generic name 
aH'cTtlie“pharmacist must then issue the drug which is the lowest priced.
He felt that often the lowest priced drug is not the best and would not 
select such a drug for his own family. He felt it should be left up to 
the pharmacist to select the best drug and still give the customer the 
best deal.

Chairman Bradley stated that Section 1 08.80.205 might answer the objection 
to Section E. That section gives the pharmacist the option of using his 
professional judgement.

Mr. Sedgwick felt that the section should be eliminated due to the option 
the physician has in writing the prescription. He continued stating that 
in Section G pertaining to labeling was also not necessary due to how the 
law presently is. He did suggest that an addition be made under that 
section. The addition being the name and quantity of the drug for the 
purpose of emergency care. Hospitals often refer to him for the quantity 
of the drug he issued and this would make it easier on hospital personnel. 
The Section which states that the Department of Health and Social Services 
was to provide a formulary seemed unrealistic. The department does not 
have the resources to provide such a formulary. The Federal department
has been working on a list for the last three years and the department
would probably have to issue the Federal list.

Rep. Urion questioned whether or not it was typical of pharmacists to
stock all brand names of one drug.

Mr. Sedgwick stated there are a number of multiple drugs. They are now 
able to select from major companies with price in mind. He again stated 
that price should not be the only criteria, the best drug at a lower 
price.

Mr. Jim McCorcle, owner of Harry Race Drug Store, stated he was representing 
the Alaska Board of Pharmacists. The Board had reviewed the bill and 
generally agreed with it. They did feel that it was not possible for 
the Board to administer the formulary. Much of the Board's feeling were 
the same as Mr. Sedgewick had expressed.
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Dr. Rodman Wilson, member of the Alaska State Medical Association Committee 
on Legislation and past President, testified that the committee had alot to 
do with the present statutes and feel they are fairly workable. The main 
purpose of the bill was to save the consumer money. He stated that 
physicians by and large ao not know much about the price of individual 
drugs and how they are sold. The Committee felt that some changes were 
needed in the bill. He referred to the section pertaining to who prescribes 
drugs describing them as "medical practioners". It could be defined more 
by using the common language as presently in the statutes; "physicians, 
osteopathic physicians, dentists or veternarians". Also all through the 
bill it describes the communication between the physician and the pharmacist 
as "telephonic" and he felt it should be changed to "orally" which gives 
a little more lead way* The Committee also objected to the sign to a point 
of ascetics. It implies in a subtle way that doctors were trying to give 
people expensive drugs on purpose. It is unnecessary because the pharmacist 
has to or should explain to them the substitution when it is done. He stated 
he could see the others objection to Section E. There are multiple drug 
agents selling a single substance but one or two have some different 
active ingredients. The bottles are not big enough to list all the 
ingredients. He continued stating that the Committee also had their 
doubts whether or not Health and Social Services could produce a formulary. 
They would probably just rely on the FDA's list. He surmised that it was 
included for the purpose of taking the pharmacists off the hook as far as 
liability was concerned. The pharmacists would be taking alot of 
responsibility. He then submitted in writing to the members some of the 
language changes he had discussed.

Rep. Freeman questioned whether or not there was a monetary benefit to 
physicians on the drugs they prescribe.

Dr. Wilson stated that it was basically unethical by all standards and 
he wasn't sure if physicians were allowed to own pharmacies.

Chairman Bradley questioned if physicians received free samples from 
drug companies.

Dr. Wilson replied not as frequently as in the past. He added one other 
remark concluding his testimony. If not for the drug industry we wouldn't 
have all the advances we now have and they should be aware of this.

David Freer, Special Assistant to Commissioner of Health and Social Services 
testified to the section which would apply to the department. He agreed 
with other witnesses that the department would not be able to carry out 
that section of the bill without the resources to do it. The department 
has one pharmacist who is at the Alaska Psychiatric Institute.

Chairman Bradley questioned the witnesses if they felt that if the section 
on a formulary would help lessen the liability of pharmacists.

Mr. Sedgwick answer that yes it would help the legal liability question.

Chairman Bradley asked that someone clarify what type of training a 
pharmacist has and whether or not they know what kind of reaction a drug
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would have on patients.

Mr. Sedgwick stated that all pharmacists receive training in bio-equivalents.

Senator Meland then asked to speak to the bill. He stated that the bill 
was based on the California law and he felt it would help. He then asked if 
it was true that major hospitals use generic drugs.

Mr. Sedgwick answered that major hospitals establish a formulary ari then 
stock only one brand.
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MEMORANDUM 

TO: Bob Bradl

FROM: Terry Berman

SUBJECT: HB 584, Major points on substitution of generic drugs for
brand-name prescription

1) The generic drug is always cheaper than the brand-name drug even 
though they may be identical. Also there is no justification that a 
brand name drug is necessarily a better product. A good example is 
ampicillin manufactured by Bristol Laboratories, which is distributed 
by four firms. The disparities in price among the four is astonishing.
Bristol, which distributes ampicillin under the name Polycillin, 
wholesales for $18.24. Smith, Kline, and French distributes the 
ampicillin manufactured by Bristol at the price of $12.00. ICN 
Pharmaceuticals distributes Bristol's ampicillin through its brand-
name division for$14.80 and through its generic division for $7.50.
Note the differential between $7.50 and $18.24.

2) In answer to the argument that chemically equivalent drugs are 
not necessarily bioequivalent (meaning that when administered in same 
amount they do not provide the same therapeutic effect), the Department
of Health, Education, and Welfare's report from the Task Force on
Prescription Drugs stated that only in rare instances would equivalent 
drug products not produce the same therapeutic effects. A U.S. Senate 
committee concluded the same. HB 584 (Committee Substitute) has two 
provisions that respond to this problem of inequivalency. First, the 
physician can always specify that there be no substitution. Second, 
the Commissioner of Health, Education and Social Services will draw
up a formulary specifying which drugs are and are not bioequivalents.

3) Giving the pharmacist, some discretion takes into account his extensive 
training and his knowledge of drug products, which in some instances
may be greater than other health professionals. Physicians lack drug 
price comparison data which would allow them to chose the best drug 
at. the lowest available price.

4) People over 65 account for 23 per cent of the retail drug expenditures.
On prescriptions to the elderly, the average cost per prescription is 
$3.91. For brand names alone the average cost per prescription is
$4.11 while generic name prescriptions average $2.02.

5) There are 11 states with legislation permitting substitution:
Arizona, Kentucky, Arkansas, Oregon, Minnesota, Connecticut, Michigan 
Maine, Massachusetts, Florida, and Maryland.

6) Groups that have endorsed such legislation: American Pharmaceutical Associ­
ation, American Journal of Pharmacy, National Academy of Sciences,
Consumers Union and HEW Special Task Force.

7) Hospitals use generic name products.



: V -V ;

2Lo3 Jlr.^rlrs c i tn r s  Thurs., Jsjl/ 27,1375 — Fort li 7
«  »The Last Stand of Brand-Name Drugs

Companies Protest as State Moves to Allow Use of Low-Cost Substitutes
BY RAYM OND T. BONNER

artial relief from the high cost of prescrip- 
druga may be near—but the battle is by 

neanswon.
i California and more than 40 other states, 
rmacists are currently prohibited from 
slituting a lower .cost but otherwise equiv- 
lt generic drug for the more expensive 
e brand indicated on a prescription, 

■vever, the State Assembly has approved 
nd the Senate is now considering—an act 
t would have the effect of repealing this 
hibition.
dually, there is no need for this legislation 
or 're ban on substitution in California is 

art of regulations promulgated by 
5t«. . ftarmacy Board. Indeed, indcpen-

of legislative moves and faced with a 
suit, the board has amended its regulation 
dlow substitution, a rule which does not 
ome final, however, until the board holds 
rings in the near future, 
s a result of these actions, drug-company 
-yisis, not surprisingly, have mounted a 
ipaign to maintain the status quo, with its 
'.ecessarily high drug prices, 
very drug, of course, has a generic name, 
may also have one or more brand names. 

ienc names are usually chemical longue- 
>ten, while brand names afe short, simple 
catchy—designed to be remembered easi­
ly physicians. For example, Darvon is a 
nd name for propoxyphene hydrochloride; 
von wholesales for S33.35 (500 capsules), 
teneric equivalent for S8.45. 
onsider also the disparity in prices for the 
imon antibiotic known as ampicillin. Bris- 
laboratories manufactures ampicillin for 
ribution by three firms besides itself. Bris- 
> own ampicillin is marketed under the 
le name Polycillin. and wholesales for 
.24 (100 capsules); the same quantity of 
jtol-manufacturcd ampicillin distributed 
4mith. Klme & French fetches S12. 
icanwhile. ICN’ Pharmaceuticals rather 
ly charges $7.50 and $14 80 for identical 
mnts of Bristol's ampicillin. The lower 
o is charged by ICN's generic division and 
higher price by its brand-name division. 

:e drug, same company—but a price vari- 
of 200'T. 1'. is ail too apparent that

I ly consumer dollars go not for what is in 
bottle but for the name that is on it.

/hy is the m lustry opposed to the greater 
of generic drugs? Primari ly , to protect

I fits. Since 1081, the drug industry has 
ked as one of the two most profitable

manufacturing industries in the country, and 
brand-name products account for a substan­
tial portion of those profits.

.Drug companies spend $1 billion annually 
’ promoting their brand-name products among 
American physicians. (This amounts to $5,000 
per private practitioner.) By contrast, the in­
dustry spent $620 million on all research and 
development in 1971. and medical school; 
spent SS84 million on all their educational ac­
tivities in 4972-73.

While permitting substitution would ob­
viously be good for consumers' financial 
health, the drug industry does not view it as 
beneficial to its own welfare. Recently, eight 
drug manufacturers spent more than $15,090 
to publish large advertisements in newspa­
pers throughout California declaring ib.it con­
sumers would not benefit from substitution, 
and urging them lo vritc their senators lo op-

■""Due of the

UC ? medical school at San Francisco.
After an exhaustive two-year study, this 

task force unequivocally concluded that only 
in "rare instances" would equivalent drug 
products not- produce substantially the same 
therapeutic effects. And. the researchers not­
ed. 'hose rare instances have been "grossly^ 
exaggerated" as hazards to public health.

Drng-industry lobbyists, moreover, have se­
lectively quoted from a report prepared by 
the congressional Office of Technology As­
sessment. On the one har.d, they emphasize 
OTA's observation that, in a particular pa­
tient, some equivalent drugs may produce 
somewhat different effects from those car­
rying brand names. On t'nc other hand, these 
lobbyists conveniently fail to cite a declara­
tion on the very next price of the OTA report 
noting that this disparity "is not, in itself, 
evidence that the use of such products will*

pose the legislation. iv^ viu produce practical problems in the treatment
that campaign,-'"

Parkc-Davis, sells a brand-name tetracycline,

. l u y i i i o i i d  j . bullin't,u i i  i i . i o i  ney, is director 
oj the U'esf Const office ej Consumer/ Union, 
based in San Francisco.

Cyclopar, for $5.15 (100 capsule; \  A corr.peti 
tor sells an identical number of tetracycline 
pills manufactured by the same West Virginia 
company .199 0I1I.V significant uitierence is 
me lack of a brand name on the bottle and. of 
course, the price: $1.50. Thus, consumers 
could save more than 200cc if pharmacists 
were permitted to substitute this generic te­
tracycline for Cyclopar—a good reason for 
Parke-Davts to oppose substitution.

v—-When the Pharmacy Board begins hearings 
on it'- proposed amended regulation, the drug 
industry will no doubt offer i'.s well-worn 
panoply of arguments. In the past, this stan­
dard position has been based more on scare 
tactics than fact. It has used the term "gener­
ic" disparagingly, and attempted to equate it 
with "bad" or "inferior" pharmaceutical*, In 
fact, I'.qwcver, nearly one-half of the defec­
tive drugs recalled in 1972 bore brand names.

The industry tenaciously clings to its con­
tention that ail stills'itution should lie forbid­
den because a few equivalent drugs may not 
perform identically in a particular patient. 
This argument ignores findings of the Health, 
Education and Welfare Department's Task 
Fcrcc on Prescription Drug*, which vu* un­
der the direction of Dr. Pinup Le<\ i distin­
guished physician ami former chantCiJor a’.

of patients."
The drug companies also overlook a fact

’l I  11\ t V> n • . . . . U  - - I . .  « . . .  >. :*• 
  " V  J v
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believes an equivalent drug would not pro­
duce the same therapeutic response as the 
one prescribed, he or she simply writes "no 
substitution" on the proscription?*---------- :—

.Also disregarded ny the drug companies is 
the routine practice by nearly all major hospi­
tal- to substitute generic drug product: 
moreover, substitution has been required for 
Mcdi-Cal patients since 1501 —all without any 
documented harm to recipients. Unless the in- 
lu-try means to suggest there is one standard 

of health care for the poor and another for 
ev ery one else, generic drugs should be equal­
ly available to all.

Finally, the industry has contended that 
substitution won't result in any cost saving to 
consumers. It is hard to understand why the 
drug companies bother to make such an ar­
gument. for it cannot be supported by facts. 
For example, the HEW task force discovered 
ih u the average price ior nrar.d-nanieTiTTtg; 
was SirTTT^htlr-those-dtqrHrnFed under a ge­
neric name con loss than half a; much or 
$2 02 For Californians, this means paying an 
extra : 15 million each year for their pre.-crip- 
non-drup needs, according to the California 
Department of Consumer Affair*.

It should he clear that one prescription for 
relieving the pain of high-priced drugs is to 
permit pharmacists to engage in generic sub-, 
.'in in ion, We mud vigilantly cuard against* 
lit*, drug industry's desperate riforts to block 
ir.c administration ol this relief.
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In Houston between Nov. 2 and 4,
8 prescription drugs were priced at 
24 randomly-selected drug stores.
In the case of Penicillin G
the cost range was from 88jf to $8.00.

Four billion dollars a year is spent on prescription drugs.1 
"This represents over one billion prescriptions . . .  

in other words five prescriptions for every 
man, woman and child in the country."2
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In r e c e n t  years, m u c h  h as b e e n  said a nd w r i t t e n  about p r e s c r i p t i o n  drugs a nd 
their c o s t  to the c o nsumer. T w o  i s s u e s  ha v e  e m e r g e d  as the s a l ient a s p e c t s  of the 
c o n t r o v e r s y .  First, it is e x t r e m e l y  d i f f i c u l t  for the c o n s u m e r  to o b t a i n  i n f o r m a­
tion a b o u t  the price o f  a p r e s c r i p t i o n  prior to the a c tual purchase. A d v e r t i s i n g  
of p r e s c r i p t i o n  drugs is f o r b i d d e n  by statute or by r e g u l a t i o n  in thirty - f o u r  
states. C u r r e n t  p r i c e s  o f  c o m m o n  p r e s c r i p t i o n s  are not posted, and pr i c e  i n f o r m a­
tion is n o t  freely a v a i l a b l e  ove r  the telephone. The s e c o n d  i m p o r t a n t  issue is the 
q u e s t i o n  o f  g e n eric v e r s u s  b r a n d - n a m e  p r e s c r iptions. M o s t  states, i n c l u d i n g  Texas, 
hav e  a n t i - s u b s t i t u t i o n  laws w h i c h  r e q u i r e  that a p h a r m a c i s t  fill a p r e s c r i p t i o n  
e x a c t l y  as it is d e s c r i b e d  by the d o c t o r  on the p r e s c r i p t i o n  sheet. T h i s  statute 
p r o t e c t s  the w e l f a r e  o f  the c o n s u m e r  by insur i n g  that the p h y s i c i a n ' s  inte n d e d  
t h e rapy is a c c u r a t e l y  fulfilled. However, it p r e v e n t s  a p h a r m a c i s t  f r o m  s u b s t i t u­
ting a t h e r a p e u t i c a l l y  e q u i v a l e n t  but c h e a p e r  g e n e r i c  drug in the c a s e  of a b rand- 
n a m e  p r e s c r i p t i o n .  Thi s  r e p o r t  w i l l  r e v i e w  some of the r e c e n t  d e v e l o p m e n t s  in 
these c o n t r o v e r s i e s  a n d  p r e s e n t  the r e s u l t s  of a p r e s c r i p t i o n  dru g  p r i c e  survey in 
the c i t y  of Houston.

The Price of Secrecy a n d  the  Non-Compe t i t ive  ft larket
T h e r e  are a n u m b e r  of g r o u p s  w h o  are c u r r e n t l y  i n t e r e s t e d  in the a d v e r t i s i n g  

issue. P h a r m a c i s t s  are o f f i c i a l l y  o p p o s e d  to a d v e r t i s i n g  b e c a u s e  it reduces their 
stan d i n g  as p r o f e s s i o n a l s .  Riva l r y ,  e s p e c i a l l y  b u s i n e s s  riva l r y ,  h a s  been long 
fr o wned u p o n  by all m e d i c a l  p r o f e s s i o n a l s .  However, the e n f o r c e d  la c k  of price 
d i s c l o s u r e  h as the side e f f e c t  of p r o t e c t i n g  every p h a r m a c i s t ' s  profits, p e r haps 
a n o t h e r  r e a s o n  for the r e l u c t a n c e  to advertise. D o c t o r s  are g e n e r a l l y  in favor of 
dru g  p r i c e  d i s c l osure, but they are r e l u c t a n t  to i n i t i a t e  any a c t i o n  that w o u l d  
c h a n g e  the c u r rent policy. In fact, it w a s  dif f i c u l t  to find d o c t o r s  w h o  w o u l d  
p a r t i c i p a t e  in this -survey in m o r e  than an advis o r y  capacity. A n o t h e r  issue w h i c h  
p h a r m a c i s t s  are qu i c k  to point o u t  is the effect of a d v e r t i s i n g  on the r e l a t i o n s h i p  
b e t w e e n  d o c t o r  and patients. G e n e r a l l y ,  p h a r m a c i s t s  b e l i e v e  that p a t i e n t s  w i l l  
u r g e  p h y s i c i a n s  to p r e s c r i b e  a d v e r t i s e d  drugs and that d o c tors w i l l  r e s p o n d  
a c c o r d i n g l y .

Ma n y  p h a r m a c y  p r o f e s s o r s  state that if a d v e r t i s i n g  is allowed, cons u m e r s  w i l l  
shop a r o u n d  and thereby d e s t r o y  fchi c o m p r e h e n s i v e  patient p r o f i l e  that some p h a r­
ma c i s t s  like to m a i n t a i n  for r e g u l a r  customers. While T e x P I R G  is in support of 
this clinical' a p p r o a c h  to p h armacy, e a c h  i n d i v i d u a l  should have the n e c e s s a r y  i n f o r­
ma t i o n  to c h o o s e  b e t w e e n  a p a t i e n t  p r o f i l e  and a cost r e d u ction, if b o t h  c a n n o t  be 
o b tained. For m o s t  con s u m e : s ,  the d i f f e r e n c e  b e t w e e n  $ .8 8  and $ 8 . 0 0  (the cost 
r a n g e  for P e n i c i l l i n  G) is s i g n i f i c a n t .  Indeed, if this is the cos t  of m a i n t a i n i n g  
a p a t i e n t  profile, it is a l uxury that the large m a j o r i t y  of c o n s u m e r s  cannot afford. 
It is pos s i b l e ,  however, to a c h i e v e  price r e d u c t i o n  as we l l  as m a i n t a i n  impo r t a n t  
p a t i e n t  services. P r e s c r i p t i o n  dr u g s  are not a luxury, they are an i m mediate 
n e c e s s i t y .  C o n s u m e r s  c a n n o t  s p e n d  large a m o unts of time s h o p p i n g  around, nor can 
they w a i t  for "good b u y s "  as they m i g h t  w i t h  groceries. Th e r e  are m a n y  indications 
that p r i c e  d isclosure, and the c o m p e t i t i v e  p r i c i n g  that w o u l d  result, w o u l d  e l i m i n a t e  
e x c e s s i v e  m a r k - u p s  a n d  s t a b i l i z e  p r i c e s  so that the c o n s u m e r  c o u l d  c h o o s e  a p h a r m a c y  
on the b a s i s  of the serv i c e s  p rovided, not on the basis of cost differences. T h i s  
i s s u e  is s u m m a r i z e d  in the c a s e  of S a v - a - l o t  vs. C o m m i s s i o n e r s  o f  Phar m a c y  ( B a l t i­
more): "The p r o m o t i o n  of the m o n i t o r i n g  function (patient profiles) by a s t a tute
f o r b i d d i n g  the a d v e r t i s i n g  of p r i c e s  of p r e s c r i p t i o n  drugs at b e s t  is a very i n­
direct a n d  a r b i t r a r y  m e t h o d  to a c c o m p l i s h  such a g o a l . " -1

T he fight to a l l o w  a d v e r t i s i n g  has been led by c e r t a i n  c h a i n  d r u g  stores. Osco 
Drugs, Inc., w i t h  170 stores in 17 states began p o s ting prices o f  its 100 mo s t  f r e­
quent l y  f i l l e d  p r e s c r i p t i o n s  in O c t o b e r  1971. As a c o n s e q u e n c e ,  O s c o  has b e c o m e  
i n v o l v e d  in l i t i g a t i o n  a n d  o t h e r  forms of h a r a s s m e n t  from state b o a r d s  of pharmacy.
At the p r e s e n t  time, O s c o  has w o n  fav o r a b l e  rulings in No r t h  D a k o t a  a n d  Wisconsin, 
a nd a suit c h a l l e n g i n g  a d v e r t i s i n g  laws is p e n d i n g  in Illinois. The c o n s t i t u t i o n­
ality of a d v e r t i s i n g  p r o h i b i t i o n s  has bee n  u p h e l d  in New. J e r s e y  (Supermarkets 
G e n e r a l  Corp. vs. Sills) and d e n i e d  in F l o r i d a  (S t a d n i k  vs. S h e l l  C i t y , I n c .). In 
part, the decision of the F l o r i d a  S u p r e m e  Court reads as follows:

"The e ffect of the rul e  is simply that the d r u g g i s t  c a n n o t  
a d v e r t i s e  the price of a p r e s c r i p t i o n  drug even though he is 
p r o h i b i t e d  by lav; from s e l l i n g  the drug e x cept upon the p r e s c r i p­
tion of a physician. T h e r e  is simply no r e a s o n a b l e  j u s t i f i c a t i o n



for s u c h  an a d m i n i s t r a t i v e  i n t r u s i o n  on p r i vate r i g h t s  w h e n  the 
r e g u l a t i o n  is so c o m p l e t e l y  l a c k i n g  in p ublic benefit.
T he P e n n s y l v a n i a  S u p r e m e  C o u r t  r u l e d  in J a n u a r y  1971 that the ban on a d v e r­

tising w a s  u n c o n s t i t u t i o n a l  b e c a u s e  the s t a tute p r o m o t e d  "the d a m p e n i n g  of price 
c o m p e t i t i o n  in the r e t a i l  sale of p r e s c r i p t i o n  drugs." By December, the P e n n s y l­
van i a  P h a r m a c y  B o a r d  e n a c t e d  n e w  r e g u l a t i o n s  r e q u i r i n g  that a d v e r t i s e m e n t s  p r o v i d e  
full d i s c l o s u r e  o f  a d r u g ' s  actions, i n t e r a c t i o n s ,  i n d ications, c o n t r a i n d i c a t i o n s ,  
a d v e r s e  r e a c t i o n s ,  a n d  dosage. Thi s  k i n d  of " d i s closure", m o s t  rf w h i c h  only a 
p h y s i c i a n  c a n  u n d e r s t a n d ,  is o b v i o u s l y  d e s i g n e d  to c r i p p l e  the a d v e r t i s i n g  m o v e­
ment. P h a r m a c i e s  a t t e m p t i n g  to a d v e r t i s e  in F l o r i d a  and Illi n o i s  h a v e  e n c o u r t e r e d  
i n t e n s e  h a r a s s m e n t  f r o m  state p h a r m a c y  boards. The p r o b l e m  r a n g e s  f r o m  t h r e a t e n e d  
r e v o c a t i o n  o f  p h a r m a c i s t s '  l i c e n s e s  to b l a c k l i s t i n g  in p h a r m a c y  schools.

G o v e r n m e n t  c o n s u m e r  a g e n c i e s  h a v e  b e e n  h i g h l y  vocal in s u p port o f  r e p e a l i n g  
a n t i - a d v e r t i s i n g  lawi. The H E W  T a s k  F o r c e  on P r e s c r i p t i o n  D r u g s  s tates " ...if the 
p a t i e n t  is to m a i n t a i n  the r i g h t  to s elect a pharmacy, he also has a ri g h t  to k n o w  
the p r i c e s  it c h a r g e s  and to c o m p a r e  these w i t h  ot h e r  p r i c e s . "5 The U n i t e d  S t a t e s  
D e p a r t m e n t  o f  J u s t i c e  has r e c e n t l y  i s s u e d  a strong s t atement on the subject. T w o  
p a s s a g e s  f r o m  the " R e s e a r c h  P a p e r  a nd P o l i c y  S t a t e m e n t  of the U.S. D e p a r t m e n t  of 
J u s t i c e  o n  t he A d v e r t i s i n g  of R e t a i l  P r e s c r i p t i o n  P r i ces" are w e l l  w o r t h  q u o t i n g  
here:

r -? v . fr  • ■
T h e  D e p a r t m e n t  of J u s t i c e  b e l i e v e s  that the m a j o r  e f f e c t  of 

t'\. .' l e g i s l a t i o n  o r  r e g u l a t i o n s  p r o h i b i t i n g  price a d v e r t i s i n g  of p r e­
sc r i p t i o n  d r u g s  is to r e d u c e  r e t a i l e r  i n c e n t i v e s  to e n g a g e  in pr i c e  
c o m p e t i t i o n  w i c h  r e s u l t i n g  h i g h e r  c o s t s  to the public, 

and, -
" A c c o r d i n g l y ,  it is the D e p a r t m e n t ' s  v i e w  that e x i s t i n g  state . 

l e g i s l a t i o n  or -regulations w h i c h  p r o h i b i t  or r e s t r i c t  price a d v e r­
t i s i n g  o f  p r e s c r i p t i o n  drugs m a y  w e l l  be a d v e r s e  to the p ublic 
i n t e r e s t .  S i n c e  such r e s t r i c t i o n s  a p p e a r  to be u n n e c e s s a r y  to 
p r o t e c t i o n  o f  the p u blic a nd r e s u l t  in u n j u s t i f i a b l e  e x p e n d i t u r e s  

. • . by c o n s u m e r s ,  the D e p a r t m e n t  feels they s hould be e l i m i n a t e d , "

In a s p e e c h  b e f o r e  the 1972 P h a r m a c e u t i c a l  C o n f e r e n c e  of the N a t i o n a l  A s s o­
ciation o f  C h a i n  D r u g  Stores, Inc., V i r g i n i a  Knauer, S p e c i a l  A s s i s t a n t  to the 
P r e s i d e n t  foc-'Consumer Affa i r s ,  stated h e r  o p i n i o n s  on advertising:

" I t  is true that there is a d i s t i n c t i o n  between p r e s c r i p t i o n  . '
d r u g s  a n d  o t h e r  dr u g  store items. T he c o n s u m e r  does not ha v e  the 
c h o i c e  o f  w h a t  to buy. But this does not m e a n  that the c o n s u m e r  
s h o u l d  n o t  have the ri g h t  to c h o o s e  w h e r e  to buy, taking into c o n­
si d e r a t i o n  bo t h  the pr i c e  a n d  the serv i c e s  he is o f f e r e d  by 
v a r i o u s  drug stores. 

a nd mo r e  b l u n t l y ,
" P h a r m a c y  law s  are w i d e l y  r e c o g n i z e d  as a m e a n s  o f  p r o t e c t i n g  , 

the i n d e p e n d e n t  d r u g  store from his l a r g e r  c o mpetitors. W h i l e  it 
is true that l a r g e  o p e r a t i o n s  have an adva n t a g e  in price c o m p e t i­
tion, the e c o n o m i e s  of scale offer no s u p e r iority on such v i t a l  
e l e m e n t s  of c o m p e t i t i o n  as the c o n v e n i e n c e  of the l o c a t i o n  or of 
the f r i e n d l i n e s s  o f  the s e r v i c e . "  ]

Som e  l o c a l  agencieJ) are a c t i v e l y  p u r s u i n g  solutions to this problem. The 
D i r e c t o r  o f  the S e a t t l e  C o n s u m e r  P r o t e c t i o n  O f f i c e  has r a i s e d  the is s u e  of p r i c e  
d i s c l o s u r e  in the state of W a s h i ngton. He b ecame i n t e r e s t e d  in this aspect of 
c o n s u m e r  a f f a i r s  a f t e r  he e n c o u n t e r e d  g r e a t  r e l u c t a n c e  on the par t  of Seattle 
p h a r m a c i s t s  to p r i c e  p r e s c r i p t i o n s  over the t e l e p h o n e . 6

W h a t  e x a c t l y  is the cost of price secrecy and lack of c o m p e t i t i o n  among dru g  
stores? L o g i c a l l y ,  one c o u l d  e xpect that p r i c i n g  w o u l d  be arbitrary. Prices 
w o u l d  v a r y  w i d e l y  fro m  store to store, even w e l l  b eyond wha t  c o u l d  be e x p e c t e d  
from v a r i a t i o n s  in o v e r h e a d  costs. The i m p l i c a t i o n  is that the c o n s u m e r  w i l l  of t e n  
have to pay m o r e  than he should.

To d e t e r m i n e  the e f f e c t s  of price s e c recy in Houston, m e m b e r s  of the Texas 
Public I n t e r e s t  R e s e a r c h  G r o u p  c o n d u c t e d  a pr i c e  survey of H o u s t o n  dru g  stores. 
T w e n t y - f o u r  p h a r m a c i e s  w e r e  r a n d o m l y  s e l e c t e d  fro m  those w i t h i n  the H o u s t o n  city 
limits. V a l i d  p r e s c r i p t i o n s  w e r e  o b t a i n e d  from sympathetic physic i a n s .  The 
p r e s c r i p t i o n s  c o n s i s t e d  of four c o m m o n  b r a n d - n a m e  p r e s c r i p t i o n s  and four e q u i v a l e n t



generic prescriptions, as indicated below:

P e n t i d s
P o t a s s i u m  P e n i c i l l i n  G
E q u a n i T
M e p r o b a m a t e
S u m y c i n
T e t r a c y c l i n e
N e m b u t a l
S o d i u m  P e n t o b a r b i t a l

250 mg. 40 tabs
250 mg. 40 tabs
400 mg. 42
400 mg. 42
250 mg. 40 caps
250 mg. 40 caps
30 mg. 14
30 mg. 14

a n t i b i o t i c  
a n t i b i o t i c  (generic) 
t r a nquilizer 
t r a n q u i l i z e r  (generic) 
a n t i b i o t i c  
a n t i b i o t i c  (generic) 
sedative
seda t i v e  (generic)

S t u d e n t  v o l u n t e e r s  w e r e  o r g a n i z e d  into twelve two-man teams, e a c h  team m e m b e r  
ha v i n g  o n e  v a l i d  p r e s c r i p t i o n .  A  team w o u l d  v i s i t  a store, p r e s e n t  its p r e s c r i p­
tions, a n d  ask the prices. E a c h  team m e m b e r  w i t n e s s e d  the price q u o t e d  to the 
other. W i t h  e a c h  te a m  v i s i t i n g  eight stores, a total o f  four p r e s c r i p t i o n s ,  two 
b r a n d  n a m e  drugs a n d  their g e n e r i c  e q u ivalents, we r e  p r i c e d  in e a c h  store. C o n s e­
quently, price d a t a  for eac h  drug is drawn from a sample of t w e n t y - f o u r  p harmacies.

T h e  n e e d  to r e s o r t  to the c o m p l i c a t e d  (some w o u l d  say devious) d a t a - c o l l e c t i n g  
p r o c e d u r e  o u t l i n e d  a b o v e  u n d e r s c o r e s  the i n a c c e s s i b i l i t y  of inform a t i o n .  A  t e l e­
phone s u r v e y  w as i mpossible. O n l y  four of ten p h a r m a c i e s  c o n t a c t e d  w o u l d  p r i c e  a 
P o t a s s i u m  P e n i c i l l i n  G p r e s c r i p t i o n  over the telephone. T he first tea m  to v i s i t  a 
given p h a r m a c y  w o u l d  i n v a r i a b l y  o btain the d e s i r e d  information. However, the 
second te a m  w as n o t  as fortunate. By this time, seme d r u g g i s t s  r e a l i z e d  w h a t  our 
i n t e n t i o n s  were; this r e a l i z a t i o n  was o c c a s i o n a l l y  a c c o m p a n i e d  by m i s s i n g  data. On 
the w h o l e ,  however, d a t a - g a t h e r i n g  w as successful using this procedure.

T he r e s u l t s  of this survey speak for themselves. Table 1 shows the a v e r a g e  
price, p r i c e  range, and the n u m b e r  of p h a r macies c o n s e n t i n g  to qu o t e  prices. Unfor' 
tunately, the N e m b u t a l  and S o d i u m  P e n t o b a r b i t a l  p r e s c r i p t i o n s  wer e  w r i t t e n  for an 
u n c o m m o n  dosage, the 50 m i l l i g r a m  tablets being the c o m m o n  dosage. T h i s  e x p l a i n s  
the r e l a t i v e l y  s carce data for these prescriptions.

P e n t i d s

T a b l e  1̂  R a n g e of P r e s c r i p t i o n  Drug C o s t s  *

P o t a s s i u m  P e n i cillin G
A v e r a g e :  $6.40

r  Range: $ 4 . 8 6  - $10.49
23 p h a r m a c i e s

Eq u a n i l
A v e r a g e :  $4.37
Range: $3.56 - $6.20
23 p h a r m a c i e s

S u m y c i n
Avera g e :  $3.55
Range: $1.99 - $5.50
23 stores

Ne m b u t a l
Aver a g e :  $1.66
Range: $0 . 7 6  - $3.00
12 stores

Average: $4771
Range: $ 0 . 8 8  - $8.00
23 ph a r m a c i e s

Me p r o b a m a t e
Average: $3.23
Range: $1.53 - $7.20
21 p h a r m a c i e s

T e t r a c v c l i n e
Average: $3.47
Range: $1 . 9 3  - $6.00
23 stores

S o d i u m  P e n t o b a r b i t a l  
T O TA v e r a g e : 

R a n g e :
11 stores

$ 0 . 8 8  - $2.25

■ It is fair to a ssume that the average Houston c o n s u m e r  w o u l d  not pay $8 . 0 0  
for 40 p e n i c i l l i n  tablets if he were aware that the same p r e s c r i p t i o n  cost $ 0 . 8 8  
e l s e w h e r e .  This p a r t i c u l a r  ca s e  r e p r e s e n t s  a v a r i a t i o n  in price o f  ove r  9007o. If 
ithe d r u g s t o r e s  in the sample w e r e  openly c o m p e t i n g  w i t h  e a c h  ot h e r  for business, 
this v a r i a n c e ,  as w e l l  as the large vari a n c e s  for the other seven p r e s c r i p t i o n s ,  
c o u l d  n o t , p o s s i b l y  exist.

A t t e m p t s  w e r e  ma d e  to c o r r e l a t e  prices w i t h  three factors thought to i n­
fluence d r u g  prices: w h e t h e r  or not the pharmacy was l o c ated in a d i s a d v a n t a g e d  
s o c i o - e c o n o m i c  area, w h e t h e r  the pharmacy w a s  a chain m e m b e r  or an indepe n d e n t ,  and 
w h e t h e r  the p h a r m a c y  p r o v i d e d  minimal, some, or mo s t  d r u g s t o r e  services. The 
e v i d e n c e  for the i n f l u e n c e  of these three factors was e i t h e r  i n c o n c l u s i v e  or i n s u f­
ficient. If these c o n d i t i o n s  i n deed do influence price, they fall far short of
j u s t i f y i n g  the p r i c e  v a r i a t i o n  described. ^

S e e ' A p p e n d i x  for c o m p l e t e  data



Is frfoe Repea l o\ the Adver t is ing  P roh ib i t io n  the Answer?
O u r  pr i m a r y  o b j e c t i v e  is to m a k e  drug price i n f o r m a t i o n  a v a i l a b l e  to the p u b­

lic. Ideally, e v e r y  d r u g s t o r e ' s  p r e s c r i p t i o n  p r i c e s  s hould be a c c e s s i b l e  to the 
c o nsumer. T h e  c h o i c e  of a d r u g s t o r e  w o u l d  then be d e t e r m i n e d  by b a l a n c i n g  the 
i m p o r t a n t  factors: convenience, services, a nd price.

A d v e r t i s i n g  per se w o u l d  have two i m p o r t a n t  effects: a d v e r t i s e m e n t s  w o u l d
p r o vide c o n s u m e r s  w i t h  a g e n eral id e a  of w h a t  specific p r e s c r i p t i o n s  s hould cost, 
a n d  p r i c i n g  w o u l d  b e c o m e  m o r e  competitive. Thi s  situation, a l t h o u g h  far from ideal, 
w o u l d  c e r t a i n l y  be p r e f e r a b l e  to w h a t  e xists now. The p r o b l e m s  w i t h  a d v e r t i s i n g  are 
w o r t h  m e n t i o n i n g .  First, it is a l r e a d y  p r a c t i c e  among a few p h a r m a c i s t s  to sell a 
very c o m m o n  p r e s c r i p t i o n  drug such as b i r t h  c o n t r o l  p i l l s  at a loss. T h r o u g h  this 
practice, the p h a r m a c i s t  ho p e s  to a t t r a c t  the r e g u l a r  b u s i n e s s  of a c u stomer. We 
c o u l d  e x p e c t  the same s i tuation w i t h  advertising. A few drugs w i l l  be a d v e r t i s e d  
at v e r y  l o w  prices, thus a t t r a c t i n g  c o n s u m e r s  to a store w h i c h  m a y  sell all o t h e r  
drugs at e x c e s s i v e  prices.

In general, a d v e r t i s i n g  w i l l  n ot p r o vide c o n s u m e r s  w i t h  all the n e c e s s a r y  data 
to m a k e  s o u n d  decisions. They w i l l  only k n o w  the p rices in those s tores w h i c h  can 
a fford to a d v e r t i s e ,  and then only for s e l e c t e d  drugs.

T h e r e  is o n l y  one truly e f f e c t i v e  m e a n s  of p r o v i d i n g  the p ublic w i t h  the i n f o r­
ma t i o n  it needs. A  statute m u s t  be e n a c t e d  w h i c h  w o u l d  r e q u i r e  e a c h  d r u g s t o r e  to 
post on the p r e m i s e s  the prices of the 100 drugs m o s t  c o m m o n l y  p r e s c r i b e d  n a t i o n­
wide. T h i s  formulary, w h i c h  w o u l d  list drugs a c c o r d i n g  to g e n e r i c  class, w o u l d  be 
drawn u p  b y  the state b o a r d  o f  p h a r m a c y  and the h ealth department. Thi s  p r o g r a m  
has a l r e a d y  been put into e f f e c t  in Vermont, and l e g i s l a t i o n  has been i n t r o d u c e d  
in several o t h e r  states.

In a ddition, v/e r e c o m m e n d  that the state board of pharmacy, HEW, and r e p r e s e n­
tatives of c o n s u m e r  groups e s t a b l i s h  m a x i m u m  p rices for all drugs. (This w o u l d  be 
quite s i m i l a r  to w h a t  already e x ists in the V e n d o r  Drug P r o g r a m  w i t h i n  the W e l f a r e  
D e p a r t m e n t . )  Thr A t t o r n e y  General s h o u l d  be e m p o w e r e d  to levy fines w h e n e v e r  a drug 
was sold for more than the m a x i m u m  e s t a b l i s h e d  price.

The Case for Subst itu t ion
The A m e r i c a n  Pharmaceutical. A s s o c i a t i o n  d e f ines s u b s t i t u t i o n  as "the s u b s t i t u­

tion of one m a n u f a c t u r e r ' s  t h e r a p e u t i c a l l y  e f f e c t i v e  and c h e m i c a l l y  e q u i v a l e n t  drug 
product for the p r o d u c t  of a n o ther p r e s c r i b e d  by trade na m e  alone. ?

-Trade name (brand name): The name c o i n e d  and usually r e g i s t e r e d  by the m a n u f a c t u r e r
to d e s c r i b e  a spec i f i c  drug product made by h i m  alone
- E s t a b l i s h e d  name (generic or n o n p r o p r i e t a r y  name): e s t a b l i s h e d  n a m e s  include:

1) N a m e s  used in the National Form u l a r y  and the U n i t e d  S t a t e s  P h a r m a c o p e i a  to 
d e s c r i b e  dru g  entities

2) N a m e s  p r o m u l g a t e d  by the S e c r e t a r y  of H E W  to d e s c r i b e  dru g  e n t i t i e s
3) In the a b s e n c e  of a name in c a t e g o r y  (1) or (2), the c o m m o n  name of the drug 

e n t i t y  if it has one
( D e f i n i t i o n s  provided by A. Ph. A.)

V e r y ~ s i m p l y ,  g e n e r i c  refers to an entire class of drugs; the b r a n d  name drugs 
w i t h i n  the cl a s s  as well as the n o n - p r o p r i e t a r y  drugs, those w h i c h  are not g i v e n  
names by their m a n u f a c t u r e r s .  All the u n n a m e d  drugs are c a l l e d  by the g e n e r i c  name.

Cur r e n t l y ,  p h a r m a c i s t s  are not a l l o w e d  to stusticute a g e n e r i c  drug for a brand 
name dru g  w h e n  the two drugs are c h e m i c a l l y  i d e n t i c a l . For instance, P e n t i d s  is 
the S q u i b b  b r a n d  name for pe n i c i l l i n  G. When a p h a r m a c i s t s  r e c e i v e s  a p r e s c r i p t i o n  
for p e n i c i l l i n  G, he may fill it w i t h  Pentids or any brand name of his choice. H o w­
ever, if a d o c t o r  p r e s c r i b e s  a specific brand name, such as Pentids, the p h a r m a c i s t  
is not a l l o w e d  to sub s t i t u t e  an e q u i v a l e n t  but c h e a p e r  brand. S i m p l e  statistical 
analysis I n d i c a t e s  that g e n e r i c a l l y  filled p r e s c r i p t i o n s  can be e x p e c t e d  to co s t  
less than e q u i v a l e n t  brand names v i r t u a l l y  1007o of the time.

Today, pharmacists, almost w i t h o u t  exception, are in favor of g e n eric s u b s t i t u­
tion. T h e y  w o u l d  like to see the a n t i - s u b s L i t u t i o n  laws repealed. This w o u l d  gr a n t  
them m o r e  p r o f e s s i o n a l  r e s p o n s i b i l i t y  In m a k i n g  drug therapy d e c i s i o n s  for their 
patients. The A m e r i c a n  P h a r m a c e u t i c a l  A s s o c i a t i o n ' s  Policy C o m m i t t e e  on Public 
A f f a i r s  is clear on this issue:



"The p h a r m a c i s t ' s  training and e x p e r t i s e  q u a l i f y  ;,.'m as an 
,-r e xpert or drugs a nd permit h i m  to ma k e  j u d g m e n t s  aboil uality drug 

products. Thus, in the C o m m i t t e e ' s  view, a n t i s u b s t i t u t i o n  laws 
serve for the mos t  part to e l i m i n a t e  the p h a r m a c i s t  a d e c i s i o n­
m a k e r  in p r o v i d i n g  rati o n a l  drug therapy for patients. To state the 
p r o p o s i t i o n  in o t h e r  terms, a m a j o r  effect of a n t i s u b s t i t u t i o n  laws 
is to m a k e  the p h a r m a c i s t ' s  func t i o n  mor e  m e c h a n i c a l  than p r o f e s s i o n a l . . . "

T he A P h A  f u r ther a r gues that a l l o w i n g  generic s u b s t i t u t i o n  w >...! increase e f f i c i e n­
cy; lower the cos t  of w i d e l y - u s e d  drugs, permit reductio- inventories of generic
drugs m a n u f a c t u r e d  by m a n y  d i f f e r e n t  companies, force c!- .mufacturers to c o m­
pete, a n d  r e q u i r e  p h y s i c i a n s  to o b t a i n  drug i n f o r m a t i o n  ira::: sources ot h e r  than 
m e d i c a l  j o u r n a l  a d v e r t i s e m e n t s . 8 The T e x a s  P h a r m a c e u t i c a l  A s s o c i a t i o n  favors m o d­
ifi ca t i o n  of the Texas a n t i s u b s t i t u t i o n  law to a l l o w  g e n eric s u b s t i t u t i o n  and is 
c u r r e n t l y  e n g a g e d  in l e g i s l a t i v e  a c t i v i t y  toward that e n d . y A  d i r e c t o r  o f  the 
T e x a s  P h a r m a c e u t i c a l  A s s o c i a t i o n  states ’'...this w o u l d  allot the p h a r m a c i s t  the 
p r o f e s s i o n a l  p e r o g a t i v a  of sele c t i n g  from a w i d e  v a r i e t y  of q u a l i t y  drugs of i d e n­
tical c h e m i c a l  c o m p o s i t i o n  the one w h i c h  prov i d e d  the mos t  r e a s o n a b l e  price c o n s i s­
tent w i t h  h i g h  s t a n d a r d s . "10

D o c tors hav e  m i x e d  feelings on the issue of g e n e r i c  substitution. A l t h o u g h  
they r e c o g n i z e  that there is little if any c l i n i c a l  d i f f e r e n c e  among b rands of a 
g e n eric drug to justify large price differences, they are r e l u c t a n t  to a l l o w  p h a r­
mac i s t s  to a s s u m e  w h a t  has been a doct o r ' s  responsibility. Th e r e  have bee n  some 
i n stances however, w h e r e  doctors have v o l u n t a r i l y  c o - o p e r a t e d  in plans w h i c h  wo u l d  
a l l o w  substitution. In C h a r l o t t e s v i l l e .  Virginia, a plan was w o r k e d  out between 
the - p h a r m a c e u t i c a l  a s s o c i a t i o n  and the m e d i c a l  society w h e r e b y  " p h y s i c i a n s  agreed 
to pre s c r i b e  by n o n p r o p r i e t a r y  (generic) name, and p h a r m a c i s t s  a greed to dispense 
ac c o r d i n g l y  a nd pass on co s t  savings to the p a t i e n t . " H

The only serious o p p o s i t i o n  to repeal comes from the m a j o r  dr u g  manu f a c t u r e r s .  
They a m  the p e ople who s u c c e s s f u l l y  pushed for the adop t i o n  of a n t i s u b s t i t u t i o n  
laws in 44 of the 50 states during the 1.950's. These laws n o w  serve to protect the 
large profits o f  the big drug m a n u f a c t u r e r s .  "About 9 0 -95& of all drugs sold by 
m a n u f a c t u r e r s  a re brand name p r o d u c t s  p r o t e c t e d  by p a t ents or s u p p o r t e d  by highly 
promot i o n a l  e x p e n s e s . " 1^ The drug m a n u f a c t u r e r s  use 'the nec e s s i t y  for qualiuy 
control' as their c e n t r a l  argument. Yet the stringent testing and r e g u l a t i o n  by 
the FDA in r e c e n t  years r e m o v e s  the basis for these arguments; there are few g e n­
eric drugs on thd m a r k e t  today of inferior or d e t r i mental q u a l i t y . * 8

It is g e n e r a l l y  b e l i e v e d  by c o n s u m e r  g roups that if p h a r m acists w e r e  allowed 
Co s u b s titute g e n eric e q u i v a l e n t s  in the case of brand name p r e s c r i p t i o n s  that they 
would pass on cost s a v ings from stock redu c t i o n  and c o m p e t i t i o n  am o n g  m a n u f a c t u r e r s  
to their customers. T h e r e  Is no reason to believe that this w o u l d  not be the case. 
There w o u l d  be other b e n e f i t s  to the c o n s u m e r  as well. A c u s t o m e r  w o u l d  no longer 
e i n c o n v e n i e n c e d  by a p h a r m a c i s t  not having the specific brand name drug that was 
rescribed.

If, h o w e v e r  the c o n s u m e r  is to benefit in any mn j or way, there are two critical 
questions w h i c h  must be answered.

1) IF A P H A R M A C I S T  IS A L L O W E D  TO SUBSTITUTE, IS T H E R E  A N Y  INDICATION T H A T  HE 
ILL S U B S T I T U T E  A  L OW P R I C E D  G E N E R I C  EQUIVALENT?

The most d i s t u r b i n g  fact r e v e a l e d  by the Houston survey relates directly to 
chis. One of the drugs us e d  in our survey was T e t r acycline, the generic name for 
in i n e x p e n s i v e  c o m m o n l y  p r e s c r i b e d  antibiotic. Sumycin, br a n d  name tetracycline,
)f slightly h i g h e r  than a v e r a g e  cost, was also used. In 8 of the 24 drug stores 
surveyed, the price q u o t e d  for g e n eric Letracycline was h i g h e r  than the price q u o t e d  
‘or Sumycin. T h i s  me a n s  that 1/3 of the ph a r m a c i s t s  w e r e  filling g e n eric p r e s c r i p­
tions w i t h  one of the mos t  exp e n s i v e  brand names, even when c h e a p e r  b r a n d  name drugs 
•/ere available. It is c o n c e i v a b l e  then that the r epeal of the a n t i s u b s t i t u t i o n  law 

«>y i tself c o u l d  actually serve to increase drug costs.

2) IF P H A R M A C I S T S  W E R E  S U B S T I T U T I N G  G E N E R A L L Y  L O W  P RICED G E N E R I C  EQUIVALENTS,
.F T H E R E  ANY I N D I C A T I O N  T H A T  THEY W O U L D  NOT E N G A G E  IN H U G E  MARKUPS?

A  phar m a c y  p r o f e s s o r  at the state u n i v ersity of N e w  Y o r k  c o n d u c t e d  a survey 
imilar to TexPIRGs. P r o f e s s o r  W e r t h e i m e r  c o n c l u d e d  that " p r ices v a r i e d  a c c o r d i n g  
.o the c u s t o m e r ' s  dress, his age, his race, the time of day or wee k  he pur c h a s e d



T h e r e  is e v i d e n c e  e n o u g h  that r e p e a l  of the s u b s t i t u t i o n  laws m i g h t  act only to 

i n c r e a s e  the p h armacists' m a r g i n  of p r o f i t  and a c t u a l l y  r e sult in even greater 
f i n a n c i a l  b u r d e n  for the consumer. We b e l ieve that the onl y  m e a n s  for assuring 

that bo t h  p h a r m a c i s t  a nd c o n s u m e r  b e n e f i t  from repeal of the law is if it goes ha n d  
in h a n d  w i t h  the r e q u i r e m e n t  that every drug store post prices. Th i s  wil l  not only 
a v o i d  e x c e s s i v e  markups, but a c o n s u m e r  can then ask the p h a r m a c i s t  to substitute 
a c c o r d i n g  to the p r i c e s  posted in the store.

» t v  *  • • (/•'■ t  • » .

. T e x P I R G  w i l l  lobby ex t e n s i v e l y  for p a s sage of a p o s t i n g  r e q u i r e m e n t .  W e  w i l l T
’urge th3 t the a n t i s u b s t i t u t i o n  l a w  be repealed, but only af t e r  the p o s t i n g  require-j
‘mant has b e c o m e  law. We will acti v e l y  support any ot h e r  l e g i s l a t i o n  w h i c h  provides"
■rop. a m o r e *1 c l i n i c a l  o r i e n t a t i o n  to the p h a r m a c y  profession. - ; 'V '

the prescription, and other irrelevant factors."*-^

The d r u g  p r i cing survey was d e v e l o p e d  and c a r r i e d  out by T e x P I R G  m e m b e r s  
at the U n i v e r s i t y  of H o u s t o n  and Rice University, v/ith the hel p  o f  Ms. 
S a n d r a  D e m e n t  of the C i t i z e n  A c t i o n  G r o u p  in Washington, D.C. T he 
r e p o r t  w a s  done by Paul Sanner, Ric e  U n i v e r s i t y  senior, a n d  T e x P I R G  
staff.

For f u r t h e r  i n f o r m a t i o n  o r  a d d i t i o n a l  c o p i e s  of the report, contact:

H ouston: Paul S a n n e r
713 667-1087

Austin: Traci Ha r t e  (TexPIRG St a t e  Office)
512 4 7 7 - 3 1 1 8
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Suggested Substitute Language 
for 

HB 584

For Act Entitled: An Act relating to substitution and labeling of

prescription drugs by pharmacists.

Section 1. AS 08.80.290 and AS 08.80.295 are repealed and re-enacted to 

read:

Sec. 08.80.290 SUBSTITUTION. In billing a prescription a pharmacist 

shall supply a patient with the least expensive product he has in 

stock so long as it has the same dosage form and therapeutic effect 

as the drug prescribed by the physician, osteopathic physician, dentist, 

or veterinarian; except that:

(1) A prescriber may specify orally or in writing out not by 

stamping or preprinting on prescription forms, that no 

substitution is permitted, and

(2) A patient or his surrogate may instruct the pharmacist 

orally or in writing that he does not want substitution.

Sec. 08.80.295 AFFIXING OF LABEL. At the time of dispensing a 

prescription there shall be affixed to the container of a prescription 

a label bearing the name, address, and telephone number of the pharmacy 

filling the prescription, the date, the serial number of the prescription, 

the name of the patient, the name and instructions of the prescriber, 

the initials of the registered pharmacist who prepared the prescription, 

and he name and strength of the drug contained in it unless a physician, 

osteopathic physician, dentist, or veterinarian specifies orally or in



writing, but not by stamping or preprinting on prescription forms, that 

the name and strength not appear on the container. When a drug name 

is affixed, the name shall be as follows:

(1) As prescribed if no substitution has been made under Sec.290 

of this chapter.

(2) Generic name and either brand or manufacturer's name if a 

single drug agent is prescribed by brand name and a substitution 

has been made under Sec. 290 of this chapter.

(3) Brand name or generic names or common abbreviations if 

substitution is made under Sec. 290 of this chapter for a 

product containing a mixture of pharmacologically active 

substances.

(4) "Dr (name)'s mixture" if a mixture of drugs does not have 

a name.

Sec. 08.80.310 is repealed and re-enacted to read:

The Commissioner of Health and Social Services shall publish 

a formulary of generic drug types and drug products which the 

Commissioner of Health and Social Services determines demonstrates 

clinically significant biological or therapeutic inequivalence 

and which, if substituted, would pose a threat to the health 

and safety of patients receiving prescription medication. No 

pharmacist shall dispense a generically equivalent drug product 

if the drug product and its generic drug type is included in 

the formulary.

Sec. 2. AS 08.80.460 is amended by adding a new subsection to read:

(b) a person who violates the provisions of Sec. 290 or Sec. 295 

of this chapter is punishable by a civil fine in an amount 

established by the Board in a schedule or schedules establishing



the amount of civil fine for a particular violation. The 

schedule or schedules shall be adopted by the Board by regulation. 

Any civil fine imposed under this section may be appealed in the 

manner provided for appeals in the Administrative Procedures Act 

(AS 44.62).

Sec. 08.80.480 is amended by adding:

(20) "brand name" means the proprietary or trade name of a drug 

product.

(21) "generic name" means the official name of a drug as listed 

in nationally recognized pharmacopoeias.
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IN THE HO U S E  BY THE COMMERCE COMMITTEE

CS F O R  HOUSE BILL NO. 584 

IN THE LE G I S L A T U R E  OF THE STATE OF ALASKA 

NINTH L E G I S L A T U R E  - SECOND SESSION 

A BILL
• r . ■ —  ' ,

For an Act entitled: ."An Act rela t i n g  to substitution of prescription drugs

by pharmacists."

BE IT E N A CTED BY THE L EGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.80.295 is repealed and re-enacted to read:

Sec. 08.80.295. SUBSTITUTION, (a) Except as limited by (b) and

(d) of this section, with the consent of the purchaser, the pharmacist 

may substitute a dru g  product with the same generic name in the same 

strength, quantity, dose and dosage form as the prescribed drug which 

is, in the pharmacist's professional opinion, therapeutically e q u i v a­

lent. Upon substitution the pharmacist shall notify the person who 

p rescribed the drug of the substitution and of the drug substituted.

(b) A person authorized to prescribe drugs may specify in w r i ting 

or by oral c o m m unication that there shall be no substitution for the 

specified brand name d r u g  in any prescription. The phrase "no s u b s t i­

tution" or words of lllce import must be in the person's handwr i t i n g  or, 

if the prohibition was communicated orally, in the pharmacist's h a n d­

writing, and shall not be preprinted or stamped or initialed on the p r e­

scription form.

(c) Every pharmacy shall post a sign in a location easily 3een by 

patrons at the counter where prescriptions are dispensed stating that 

"Alaska law provides that with your consent, unless prohibited by your 

doctor, this pharmacy may substitute a less expensive dru g  which is 

therapeutically equivalent to the one prescribed by your doctor." The 

p rinting on the sign shall be in block letters not less than one inci ir

-1- CSHB 584



h e i g h t .

(d) A pharmacist shall substitute a dr u g  product under (a) of this 

section only when there will be a savings in cost to the purchaser.

(e) If the phy s i c i a n  prescribes a drug by its generic name, the 

pnarmacist shall dispense the lowest retail cost fauand which is in 

stock. » J » r C  l + i t k  f ^  I

(f) As used in this section, unless the context requires o t h e r­

wise,

(1 ) "brand name" means the proprietary or trade name selected 

by the m a n u f a c t u r e r  and placed upon a drug, its container, label or 

w rapping at the time of packaging;

(2 ) "generic name" means the official title of a dru g  or drug 

ingredients published in the latest edition of a Pharmacopoeia, H o m e o­

pathic P h a r m a c o p o e i a  or Formulary;

(3 ) "substitute" means to dispense without prescriber's ex­

press a u t h o r i z a t i o n  a d i fferent d r u g  product in place of the drug 

ordered or prescribed;

(4) "therapeutically equivalent" means drugs that will p r o­

vide essentially the same efficacy and toxicity when administered to an 

individual in the same dosage regimen.

Sec. 2. AS 08.80 is amended by a d ding a new section to read:

Sec. 08.80.297. POSTING OF PRICES. (a) Annually .1 n..V.h.i. ,mnn!U»of

the Department of Commerce and Economic Development shall pre- ; 
 i t v i t  f i a o t ' f K ' t
p are a list of t h e ^ O O  most commonly prescribed p r escription drugs, 

their usual strength and amount p r e s c r i b e d ^ a n d  distribute the list 

along with regulations for p o s t i n g  to each pharmacy registered with the 

board of r e g i s t r a t i o n  in pharmacy. The determination of the department 

as to which drugs are to be included on the list shall be final.

(b) The current list of the ICO most commonly prescribed drugs
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shall be conspicuously posted in each pharmacy registered with the 

board. After each p r e scription drug listed, the name of the manufacturer 

and the current selling price shall be clearly indicated for that 

p rescr i p t i o n  by the pharmacy. A pharmacy may change the current selling 

price and the posting of the price at any time.

(c) The price of all other drugs not included on the list of 100 

commonly prescribed drugs shall be available and shall be quoted by the 

pharmacy upon request.

R c  t  e 2 -  O S  £ V * c  3
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Introduced: 1/15/76
Referred: Commerce and
Judiciary

IN T HE HOUSE BY BRADLEY.RRADNER AND GARDINER

HOUSE BILL NO. 5814 
IN THE LEGISLATURE OP THE STATE OF ALASKA 

NINTH LEGISLATURE - SECOND SESSION 

A BILL
✓

For an Act entitled: "An Act relating to substitution of p r escription drugs

by pharmacists."

BE IT ENACTED BY T HE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS is repealed and re-enacted to read:

Sec. 08.80.295. SUBSTITUTION, (a) Except as limited by (b) and

(d) of this sectionj unless the purchaser instructs otherwise, the
v  *  1 ,  v

pharmacist may substitute a drug product with the same generic name in 

the same strength, quantity, dose and dosage form as the prescribed drug 

which is, in the pharmacist's professional opinion, therapeutically 

e q u i v a l e n t .

(b) A licensed medical practitioner may specify in writing or by

a telephonic communication that there shall be no substitution for the 

specified brand name dru g  in any prescription. The phrase "no substi­

tution" or words of like Import must be in the practitioner's ha n d­

writing or, if the prohibition was communicated by telephonic com m u n i c a­

tion, in the pharmacist's handwriting, and shall not be preprinted or 

stamped or initialed on the prescription form.

(c) Every pharmacy shall post a sign in a location easily seen by 

patrons at the counter v here prescriptions are dispensed stating that, 

"This pharmacy may be able to substitute a less expensive drug which

is therapeutically equivalent to the one prescribed by your doctor un­

less you do not approve." The printing on the sign shall be in block

letters not less than one inch in height.

(d) A pharmacist shall substitute a drug product under (a) of

-1- HB 584



. t r .

1 this section only when there will be a savings in or no increase in

2 cost to the purchaser.

3 (e) If the physician prescribes a drug by its generic name, the

4 pharmacist shall dispense the lowest retail cost brand which is in

5 stock.

6 (f) Except as provided in (g) of this section, when a pharmacist

; dispenses a substituted drug as authorized by (a) of this section, he

a must label the prescription container with the name of the dispensed

<) drug. If the dispensed drug does not have a brand name, the prescription

10 label shall indicate the generic name of the drug dispensed along with

11 the name of the drug manufacturer, n n r t l/

12 (g) A prescription dispensed by a pharmacist shall bear upon the

13 

1.1 
I'. 
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label the name of the medication in the container except if the p r e­

scriber writes "do not label," or words of similar import, on the p r e­

scription or so designates in an oral transmission of the prescription.

(h) A 3 used in this section, unless the context requires o t h e r­

wise :

(1 ) "brand name" means the proprietary or trade name selected 

by the manufacturer and placed upon a drug, its container, label or 

wrapping at the time of packaging;

(2 ) "generic name" means the official title of a drug or 

drug ingredients published in the latest edition of a Pharmacopoeia, 

Homeopathic Pharmacopoeia or Formulary;

(3) "substitute" moans to dispense without prescriber's 

express authorization a different drug product in place of the drug 

ordered or prescribed;

(4) "therapeutically equivalent" means drugs that will p ro­

vide essentially the same efficacy and toxicity when a d ministered to 

an Individual in the same dosage regimen.

-2-
HB 534



Sec. 2. AS 08.80.460 is amended by adding a new subsection to read:

(b) A person who violates the provisions of sec. 295 of this 

chapter is punishable by a civil fine in an amount established by the 

board in a schedule or schedules e s tablishing the amount of civil fine 

for a particular violation. The schedule or schedules shall be adopted 

by the board by regulation. Any civil fine imposed under this section 

may be appealed in the manner provided for appeals in the Administrative 

Procedure Act (AS 44.62).
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Original Sponsors: Bradley,
Br a dner and Gardiner

Offered: 2/6/76
Referred: Judiciary

IN THE HOUSE BY THE COMMERCE COMMITTEE

CS F O R  HOUSE BILL NO. 584 

IN THE LEGISL A T U R E  OF THE STATE OF ALASKA 

NINTH L E G I S LATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to substitution of prescription drugs

by pharmacists."

BE IT ENACTED BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 08.80.295 is repealed and re-enacted to read:

Sec. 08.80.295. SUBSTITUTION. (a) Except as limited by (b) and

(d) of this section, with the consent of the purchaser, the pharmacist 

may substitute a dr u g  product with the same generic name in the same 

strength, quantity, dose and dosage form as the prescribed drug which 

is, in the pharmacist's professional opinion, therapeutically e q u i v a­

lent. Upon substitution the pharmacist shall notify the person who 

prescribed the drug of the substitution and of the drug substituted.

(b) A person authorized to prescribe drugs may specify :Ln v ’iting 

or by oral c o m m unication that there shall be no substitution for .he 

specified brand name d r u g  in any prescription. The phrase "no si ?sti- 

tutlon" or woi’ds of like import must be in the person's handwriting or, 

if the prohibition was communicated orally, in the p h a r m a c i s t '3 h a n d­

writing, and shall not be preprinted or stamped or initialed on the pre 

scription form.

(c) Every pharmacy shall post a sign in a location easily seen by 

patrons at the counter where prescriptions are dispensed stating that 

"Alaska law provides that with your consent, unless prohibited by your 

doctor, this pharmacy may substitute a less expensive dru g  which is 

therapeutically equivalent to the one prescribed by your doctor." The 

printing on the sign shall be in block letters not less than one inch ir

-1- CSHB 584
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1 s h a l l  b e  c o n s p i c u o u s l y  p o s t e d  in e a c h  p h a r m a c y  r e g i s t e r e d  w i t h  the

2 board. A f t e r  e a c h  p r e s c r i p t i o n  d r u g  list e d,  the n a m e  o f  the m a n u f a c t u r e r

3 a n d  th e  c u r r e n t  s e l l i n g  p r i c e  s h a l l  be c l e a r l y  i n d i c a t e d  fo r  that

4 p r e s c r i p t i o n  by t h e  p h a r m a c y .  A p h a r m a c y  m a y  c h a n g e  th e c u r r e n t  s e l l i n g

5 p r i c e  a n d  t h e  p o s t i n g  o f  the p r i c e  at a n y  time.

6 (c) T h e  p r i c e  o f  al l  o t h e r  d r u g s  no t  I n c l u d e d  o n  th e  l ist o f  100

7 c o m m o n l y  p r e s c r i b e d  d r u g s  s h a l l  be a v a i l a b l e  a n d  s h a l l  be q u o t e d  by the

8 p h a r m a c y  u p o n  r e q u e s t .

j
/ Id U l s f ?
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R ev iew  & O u t l o o k
B u r e a u c r a c y  at W o r k

We really  dou’t have anything 
personal against bu reaucrats, pointy- 
headed o r otherwise. I t 's  not the 
people but the system , which is cur­
rently  on display in  the Food and 
D rug A dm inistration’s recent pro­
posal to te s t the quality of generic 
drugs.

I t ’s not that the re  ever has been a  
particu larly  serious problem with 
the quality of generic drugs, which 
nre the chem ical equivalents of 
brand-nam e drugs. B rand nam es 
n re given to  a drug by the company 
th a t develops and patents it. Natu­
rally , the patent protection allows a 
com pany to establish its drug as 
standard . A fter the patent protec­
tion runs out, other lirm s a re  free to 
bring out generic versions. But doc­
tors have tended to continue to pre­
scribe by brand nam e. They knew 
w hat they were getting, and some­
how the quality of generic drugs 
never arose us on issue.

The FDA has discovered, how­
ever, tha t a  problem with the qual­
ity of generic drugs ia now upon us. 
The problem  is  caused by the FDA's 
paren t bureaucracy, the Depart­
m ent of Health, Education and Wel­
fare, which frowns on brnnd-name 
proscriptions. The brand-nam e 
drugs typically cost more titan tho 
gcneric-nam e equivalents, and 
HEW is setting  out to protect the 
consum er with something called 
M aximum Allowable Coat. In brief, 
under M edicare and Medicaid, it 
will reim burse for tho cost of ge­
neric drugs, not for brand ones.

HEW estim ated tha t its new 
rules would save "SS8.8 million of the 
$1.2 billion spent for drugs under 
federal program s. But it turns out 
tha t this includes savings from other 
proposals, such as lim iting the retail 
m arkup. The substitution of generic 
for brand-nam e drugs will save, it 
says, 518 million. This is about 4?e of 
the federal drug  bill.

Now, lo nnd behold, tho FDA an­
nounces that, just a s  brnnd-name 
m anufacturers have ulways con­
tended, generic drugs nre not neces­
sarily  tho sam e as  brand-name 
ones. The active ingredients n re the 
sam e, but som etim es the binders 
and fillers do m ake a difference. So 
the FDA will require maker* of ge­
neric drugs to dem onstrate that 
their versions nre as effective as the 
‘'reference” (read "brand-nam e” )- 
drugs. In som e cases the FDA will 
accept laboratory teats on dissolu­
tion rates, but for about half of the 
137 drugs im m ediately involved it 
will require hum an tests  to m easure

the concentration of drugs in the 
blood stream .

We do not recall noticing how 
m uch this new  FDA program  will 
cost, but we B3sume it is well under 
$48 million, since the entire FDA 
payroll is som e $-C0 million. Of 
course, the generic drug m anufac­
turers will have to pay for oxtro 
testing, thus som ew hat cutting the 
$43 million savings. Tho real catch 
is that the FDA has ye t to face the 
big problem, which is co t fillers and 
binders, but quality control in the 
factories.

When HEW cam paigns against 
brand-name prescriptions, i t  in ef­
fect takes upon itself the responsibil­
ity for quality control form erly exor­
cised by prescribing pbysiqians. If 
the source of the drug is decided not 
by the physician but by a pharm a­
cist officially encouraged to use the 
lowest-cost source, someone has to 
w orry about the quality of drugs 
m ade in every chem ical shop in the 
nation capable of cooking up n rec­
ipe already spelled out in an expired 
patent. This im plies an arm y of gov­
ernm ent inspectors, all devoted to 
solving a problem the doctors for­
merly handled with a  stroke of a 
pen.

And for whnt? Any tru e  saving 
for the consum er is highly problc- 
muttcnl. The drug compnnies need 
to get enough return  to justify their 
research, and if they cannot got it 
through m nrket position afte r pat­
ents expire they will huve to get it 
through higher prices while the pat­
ents apply. New tests  for generic 
drugs will reprosent additional 
costs, which someone bus to pay. 
And If the FDA gets deeply into 
quality control, ns It alm ost cer- 
tainly must, m ost of any envisioned 
savings would m erely bo shifted 
from the consum er's drug bill to his 
taxes, over which he has oven less 
control.

Tho likelihood is tha t tho drug 
companies will m aintain dioir prof­
its, and that tho salaries of ex tra bu­
reaucrats will represent m erely an 
increase in the total cost to  the r  
sum er. But assum e for a moment 
that the consumer breaks oven, that 
the bureaucrats' snlaries urn offsot 
by lower drug com pany profits. 
Whnt have you then done? You have 
taken money that would go into drug 
research and other capital invest­
ments, nnd paid it instead to bureau­
crats hired to solve u problem that 
didn’t exist until die burenucrnts 
caused it.

Qt>

R e p r in te d  from,  t h e  w a l l  s t r e e t  j o u r n a l — J u ly  10, 1975
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W h en  Friends or Patients A sk A bout . . .
William H. Crosby, MD, Coordinator

b

The Cost of Drugs
Mickey C. Smith, PhD

< r
PATIENT concern over drug prices 
requcntly finds expression in ques­

tions asked of their physicians. What 
responses can he given?

It is good to recognize the perva­
sive role of drugs in the lives of mo3t 
patients. The total sales of pre­
scription drugs in 1974 was more than 
$5 billion. The average patient re 
ceivcd eight prescriptions in that 
year; the patient over 65 years old 
may have received 15 or more pre­
scriptions. In addition, some $3.5 bil­
lion worth of nonprescription drugs 
were sold.

The prescription drug has other 
characteristics tha t make it vulner­
able to patient complaint. Remember 
th a t the patient first visits his physi­
cian, and then still must g e t his pre­
scription filled. Also, as has been 
pointed out before by others, pre­
scription drugs are unusual in being 
one commodity where the person who 
chooses is not the one who puys. To 
place these expenses in perspective, it 
is well to remember tha t the ratio  of 
physician charges lo drug charges is 
about 8:1.

Elem ents of Drug Coals

When your pntient has a pre­
scription filled he pays for several 
things. The first of these is, of course, 
the cost of tho drug itself. This drug^ 
cost includes the active ingredient as

II you with lo suggest a topic or wrlto an an­
swer lor this lot lure, write lo William H. Crosby, 
MO. Scrip,is Clinic and Research Foundation. 
La Jolla. CA 92037.

Reprint rnque .ts lo School ol Pharmacy, Unl- 
voralty, MS 38677.(Dr Smith)

well as the cost of putting  that active 
ingredient 'ihto a dosnge form tha t 
fits the needs of the patient and con­
forms to the quality control standards 
requ ired-either by the Food and 
Drug Adm inistration (FDA) or, more 
often, the higher standards that may 
be imposed by the m anufacturer him­
self.

Added to the cost of the physical 
drug product are m arketing costs. 
The most obvious of these is the cost 
of physical distribution, which in­
cludes, in many cases, 12% to 15% for 
the wholesaler.

Another m arketing cost is promo­
tion, which includes detail men, di- 
rect-mail and journal advertising, 
convention displays, and the like. 
Even though this expenditure has 
been criticized, it is true th a t promo­
tion enables considerable information 
to reach the physician. Too, the drug 
m anufacturers would also like to 
elim inate these costs if they believed 
this was possible.

Brief mention should also be made 
of expenditures on two types of re­
search. The first, m arket research, is 
only a minor part of drug costs. While 
it is, admittedly, aimed a t improving 
the firm’s sales position, m arket re­
search has also resulted in some prod­
ucts tailor-made to physicians' needs 
and, furthermore, aims to build effi­
ciency into the promotion process. 
Costs of basic research on the drugs 
themselves, nnd the a tten d an t costs 
associated with dem onstrating the 
safely  and effectiveness to the FDA, 
are probably fam iliar to most physi­
cians. It is worth repeating th a t with­

out such expenditures there will be no 
new; drugs.

A final element of the cost of the 
drug is profit. Recent experiences 
with the oil industry have served to 
highlight the role of profit in the dis­
covery of new resources. The same 
applies to new drugs. The problem of 
whether drug industry profits arc  ex­
cessive is fa r too complex to tre a t per­
functorily.

The second major component of the 
prescription charge is the pharm a­
cist’ fee, which normally is either « 
uniform charge added to the cost of 
the drug or a percentage "m arkup" 
on the cost of the drug, or soinc com­
bination. The increasing role of third 
parties has resulted in a greater 
movement toward the first of these 
systems.

The pharmncy fee, it should be ob­
vious, pays for more than simply 
"counting the tablets." A partial list 
of the reasons for this fee would in­
clude the pharmncy owner's salary 
and return  on investm ent, sularies of 
employed pharm acists and nonprofes- 
sionnl personnel, inventory carrying 
costs (a major item), rent, utilities, in­
surance, delivery, credit, and other 
operating expenses. Some return  on

Tho Author: Dr Smith is Professor and 
Chairman ot the Department ol Health 
Caro Administration at the University ot 
Mississippi School ol Pharmacy. Ho has 
published more than 100 papers and 
(our books on socioeconomic aspects ol 
hoalth caro and drug marketing. Present 
research Is locusod on drug advertising. 
He Is p rog'sterod pharmacist.
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the investm ent in five or six years of 
college education is also expected.
- Physicians may tend to ignore the 
cheaper non prescription drugs, but 
they should not, since these medicines 
represent an im portant component in 
the pa tien t’s total health expenditure. 
Not nearly as much is known about 
the makeup of nonprescription drug 
costs, but it is certain th a t, for those 
th a t are promoted widely to the pub­
lic, the m ajor elem ent is promotional 
costs. An example was provided in a 
recent review by Advertising Age of 
promotional costs of two analgesics, 
Tylenol (promoted prim arily to  pro­
fessionals) and Anacin. According to 
the report, $2 million was expended in 
a one-year period to promote Tylenol 
sales through professional channels; 
$45 million worth of the drug was 
sold. During the same period, the 
makers of Anacin were reported to 
have spent about $29 million and to 
have had between $60 million and $70 
million in sales.

Drug Price History

By any index, prescription prices 
can be shown to have rem ained rea­
sonably steady in recent years, while 
dram atic increases have occurred in 
the price index of o ther health care 
goods and services. With 1967 as a 
base year, the Bureau of Labor S ta­
tistics (BLS) index for prescription 
drugs for 1973 was only 106.

At our institution, fu rther indices 
have been prepared in the past. Even 
though a bit dated now, they provide 
fu rther insight into the behavior of 
drug prices. With 1960 as a base year 
(index number, 100), the following in­
dex numbers appeared for 1968:

G eria tric  d ru g  prices 84,6
Pharm acy  services (ie, 

the  p harm acist's  fee) 94.0
W holesale prescrip tion  

d ru g  prices 105.3
N onprescription d ru g  prices 124.6

For purposes of comparison, the 
1968 price indices (BLS) for certain 
other medical care expenses were as 
follows: den tists’ fees, 128.5; physi­
cians’ fees, 187.1; hospital daily 
charges, 201.0.

Even though these figures indicate 
tha t in the aggregate, prescription 
drug charges may not be excessive,

the individual patient may be unim­
pressed. W hat can he do about his 
own prescription charges?

What the Patient Can Do

The 3inglg most im portant tool th a t 
the patien t can use to minimize his 
prescription drug expenditures is 
commvnication-with his physician 
and w ith his pharmacist. The pa tien t 
should gain from his physician as 
complete an understanding as pos­
sible of his drug therapy, particularly 
w ith reference to the expected dura­
tion of such therapy. Savings can re­
sult from obtaining drugs for long­
term  use in larger quantities.

The patien t should also have a 
frank discussion with his pharm acist 
about the pharm acist's fee system. 
He should find out w hat determ ines 
the fee and what services are  pro­
vided in return, and indicate w hether 
he w ants such services as credit and 
delivery.

I t is also worthwhi'e for the p atien t 
to discuss his nonprescription drugs 
with the pharmacist. As noted previ­
ously, a major portion of the cost of 
nonprescription proprietary drugs is 
attributable to promotion. The phar­
macist, however, has many quality 
nonpreseription drugs th a t have not 
gone through the "television g me," 
in which he may possibly have 
g rea ter confidence.

A final issue concerns "shopping" 
for prescription prices. Should the pa­
tien t shop around? Yes! But not for 
each prescription. The patient should 
shop for a family pharm acist the 
same way ho doe9 for a physician. He 
should acquire a total picture of the 
total service/fee mix. (Does the phar­
macist m aintain family drug pro­
files?) He should choose a pharmacist 
in whom he can have confidence over 
the long haul. This tru st should rest 
on the professional competence of the 
pharmacist, his personal in terest in 
the patien t and his family, and an 
equitable fee system. In the long run, 
such a procedure is certain to be more 
economical (and to result in hotter 
services) than "pharmacy hopping" 
with every prescription.

What tho Physician Can Do

The physician m ast be an expert on

the use of drugs, and tha t expertise 
should include economic factors. Some 
patients never get their prescriptions 
filled (partially or even completely) be­
cause of the  money involved. Others 
will fail to procure needed refills. Fur­
thermore, pa tien t m isunderstanding 
of, or antagonism  toward, drug costs 
reflects on the en tire  health care sys­
tem , including the prescribing physi­
cians.

The physician can 3 tart by gaining 
some idea of the cost ranges of drugs 
he prescribes most o ften -particu larly  
on a  cost p e r day basis. That is par- 
t !.:ularly im portant for patients who 
will be tak ing  medication for ex­
tended periods of time. A $5 pre­
scription charge may seem less formi­
dable if it is understood th a t the 
needed medication may cost less than 
does one’s daily intake of coffee.

Where possible, the physician 
should a ttem p t to know personally 
the pharm acists who serve most of his 
patients. He can discuss the pharma­
cists' charges frankly, and thus he 
will be in a better position to answer 
patien t questions. Frequently, physi­
cians and pharm acists working to­
gether have been able to resolve eco­
nomic difficulties for patients faced 
with particular problems. Certainly, 
there is no ethical conflict when hoth 
work for the benefit of the patient.

Finally, there is prescribing itself. 
The physician can do a g rea t deal in 
his prescribing habits to lower drug 
costs for his patients. Again, an un­
derstanding of pharm acists' fees can 
help determ ine whether, for example, 
prescribing larger quantities of medi­
cations to be taken for prolonged pe­
riods would work to the pa tien t’s ad­
vantage.

There is also the issue of w hether to 
prescribe by generic name. Again, the 
physician-pharmacist relationship 
can come into play. There is no ques­
tion tha t some savings to the patient 
can result from some generic pre­
scribing if it is known what prepara­
tions the pharm acist stocks and will 
dispense. The physician should know 
the quality and bioequivalcnce of 
competing drugs. Perhaps the patient 
might have some input into this deci­
sion as well.
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Rodman Wilson, M.D.
Hilton Hotel, Room 710 
Alaska ^tate Medical Association

Suggested Substitute Language 
for 

HB 584

For Act Entitled: An Act relating to substitution and labeling of

prescription drugs by pharmacists.

Section 1. AS 08.80.290 and AS 08.80.295 are repealed and re-enacted to 

read:

Sec. 08.80.290 SUBSTITUTION. In billing a prescription a pharmacist 

shall supply a patient with the least expensive product he has in 

stock so long as it has the same dosage form and therapeutic effect 

as the drug prescribed by the physician, osteopathic physician, dentist, 

or veterinarian; except that:

(1) A prescriber may specify orally or in writing but not by
i

stamping or preprinting on prescription forms, that no 

substitution is permitted, and

(2) A patient or his surrogate may instruct the pharmacist 

orally or in writing that he does not want substitution.

Sec. 08.80.295 AFFIXING OF LABEL. At the time of dispensing a 

prescription there shall be affixed to the container of a prescription 

a label bearing the name, address, and telephone number of the pharmacy 

filling th° prescription, the date, the serial number of the prescription, 

the name of the patient, the name and instructions of the prescriber, 

the initials of the registered pharmacist who prepared the prescription, 

and the name and strength of the drug contained in it unless a physician, 

osteopathic physician, dentist, or veterinarian specifies orally or in



writing, but not by stamping or preprinting on prescription forms, that 

the name and strength not appear on the container. When a drug name 

is affixed, the name shall be as follows:

(1) As prescribed if no substitution has been made under Sec.290 

of this chapter.

(2) Generic name and either brand or manufacturer's name if a 

single drug agent is prescribed by brand name and a substitution 

has been made under Sec. 290 of this chapter.

(3) Brand name or generic names or common abbreviations if 

substitution is made under Sec. 290 of this chapter for a 

product containing a mixture of pharmacologically active 

substances.

(4) "Dr (name)'s mixture" if a mixture of drugs does not have 

a name.

Sec. 08.80.310 is repealed and re-enacted to read:

The Commissioner of Health and Social Services shall publish 

a formulary of generic drug types and drug products which the 

Commissioner of Health and Social Services determines demonstrates 

clinically significant biological or therapeutic inequivalence 

and which, if substituted, would pose a threat to the health 

and safety of patients receiving prescription medication. No 

pharmacist shall dispense a generically equivalent drug product 

if the drug product and its generic drug type is included in 

the formulary.

Sec. 2. AS 08.80.460 is amended by adding a new subsection to read:

(b) a person who violates the provisions of Sec. 290 or Sec. 29. 

of this chapter is punishable by a civil fine in an amount 

established by the Board in a schedule or schedules establishing



-

the amount of civil fine for a particular violation. The 

schedule or schedules shall be adopted by the Board by regulation. • 

Any civil fine imposed under this section may be appealed in the 

manner provided for appeals in the Administrative Procedures Act 

(AS 44.62).

Sec. 08.80.480 is amended by adding:

(20) "brand name" means the proprietary or trade name of a drug 

product.

(21) "generic name" means the official name of a drug as listed 

in nationally recognized pharmacopoeias.
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% •The Last Stand of Brand-lName Drugs

Companies Protest as State Me to Allow Use of Low-Cost Substitutes
B Y  R A Y M O N D  T. B O N N E R

rlial relief from the high cost of prescrip- 
img3 may be near—but the battle is by 
ears won. •
California and more than 40 other states, 
macists arc currently prohibited from 
ituting z lower.cost but otherwise equiv- 
generic drug for the more expensive 

brand indicated on a prescription, 
ever, the State Assembly has approved 
d the Senate is now considering—an act 
would have the effect of repealing this 
ibition.
tually. there is no need for this legislation 

the ban on substitution in California is

tly a part of regulations promulgated by 
hate Pharmacy Board. Inde eel. indepen- 
of legislative moves and faced with a 

ml. the board has amended its regulation 
low substitution, a rule which does not 
■ne final, however, until the board holds 
rigs in the near future, 
a result of these actions, drug-company 

ifiiis, not surprisingly, have mutinied a 
taign to maintain the status quo, with its 
cessarily high drug prices, 
ery drug, of course, has a generic name, 
may also have one or more brand names, 
■nc names are usually chemical tongue- 
on, while brand names afe short, simple 
ratchy—designed to be remembered easi- 
y physicians. For example, Darvon is a 
d name for propoxyphene hydrochloride: 

[on' wholesales for S33.35 (500 capsules), 
meric equivalent for S8.45. 
nsider also the disparity in prices for the 
non antibiotic known as ampicillin. Bris- 
.aboratories manufactures ampicillin for 
;bution by three firms besides itself. Bris- 
own ampicillin is marketed under the 

name Polycillin. and wholesales for 
!4 (100 capsules); the same quantity of 
ol-manufncturcd ampicillin distributed 
mith, Kline £i French-fetches S i2. 
lanwhile. IC.\? Pharmaceuticals rather 
y* charges $7.50 and $14,80 for identical 
unU of Bristol's ampicillin. The lower 
! is charged by lCN's generic division and 

[higher price by Its brand-name division. 
|e drug, same company—but a price vari- 

of 200T. I', is all" too apparent that 
y consumer dollars go not for what is in 
Hit tie but for the name that is on il. 
hy is the industry opposed to the greater 
of generic drugs? Primarily, to protect 
:ls. Since 1981. the drug industry has 
ed ?s or.c of the two most profitable

manufacturing i. rjsiries in the country, and 
brand-name products account for a substan­
tial portion of those profits.

Drug companies spend SI billion annually 
' promoting their brand-name products among 
American physicians. (This amounts to So,000 
per private practitioner.) By contrast, the in­
dustry spent S620 million on ail research and 
development in 1971, and medical schools 
spent SS84 million on all their educational ac­
tivities in 1972-73.

While permitting substitution would ob­
viously be good for consumers' financial 
health, the drug industry does not view it as 
beneficial to its own welfare. Recently, eight 
drug manufacturers spent more than S15.09Q 
to publish large advertisements in newspa- 

. pers throughout California declaring that con­
sumers would not benefit from substitution, 
and urging them to write their senators to op­
pose the legislation.

One of the sporTSors of that cam paign," 
Parke-Davis, sells a brand-name tetracycline,

jiuyiiiuiiii j . hui'.ntr.Qii uti'jruti/,)} iiirecror 
of (he West Ccast of/ice cj Consumers Union, 
ocscd in San Francisco.

UC's medical school a: San Francisco.
After an exhaustive two-year study,, this 

task force unequivocally concluded that only 
in 'rare iu-tanccs" would equivalent drug 
products not-produce substantially the same 
therapeutic effects. And. the researchers not­
ed. these rare instances have been "grossly^ 
exaggerated" as hazards to public health.

Drug-iudustry lobbyists, moreover, have se­
lectively quoted from a report prepared by 
the congressional Office of Technology As­
sessment. On the one hand, they emphasize 
OTA's observation that, in a particular pa­
tient. some equivalent drugs may produce 
somewhat different effects from those car­
rying brand names. On the other hand, these 
lobbyists conveniently fail to cite a declara- • 
tior. on the very next page of the OTA report 
noting that this disparity "is not, in Itself, 
evidence that the use of such products will- 
produce practical problems in the treatment 
of patients." _ .

The drug companies also overlook a fact 
•>rt'r.'>! 'o  the r .rv  !:•/•: !t vr.;l.d cr.ly p r .r / .t

Cyclopar. for $5.15 (100 capsules). A competi­
tor sells an identical number of tetracycline 
pills manufactured by the same West Virginia 
company, .ine 6lby significant, oiticrcnie is 
the' lack'of a brand name on the bottle and, of 
course, the price: §1.50. Thus, consumers 
could save more than 200*^ if pharmacists 
were permitted to substitute this generic to- 
tracycl.nc for Cyclopar—a good reason for 
Parke-Davis to oppose substitution. 

k-~W hen the Pharmacy Board begins hearings 
on its proposed amended regulation, the drug 
industry will no doubt offer its well-worn 
panoply of arguments. In the past. thi;t stan­
dard position has been based more on scare 
tactics than fact. It ha; u;ed the term ' gener­
ic" disparagingly, and attempted to equate it 
with "bad" or 'inferior" pharmaceutical*. In 
fact, hqwcvcr. nearly one-half of the defec­
tive drugs recalled in 1972 bore brand names.

The industry tenaciously dings to it* con­
tention that all subs'itution should be forbid­
den because a few equivalent drugs may not 
perform identically m a particular patient. 
This argument ignores findings of the Health. 
Education and Welfare Department's Task 
F'orcc on Prescription Drugs, which wa* un- 
dcr the direction of Dr. Philip her, i  distin­
guished physician and former ch.w.c.lor at

'to ...- \r

believes an equivalent drug would not pro­
duce the same therapeutic response as the 
one proscribed, he or she simply writes "no 
S'.ibstituiion" on the prescription?- **■—

Also disregarded nyThc drug companies is . 
the routine practice by nearly all major hospi­
tal; to .substitute generic drug products; 
moreover, substitution has been required for 
Mcdi-Cal patients since 19G1—all without any 
documented harm lo recipients. L'nlcss the in­
dustry means to suggest there is one standard 
of health care for the poor and another for- 
everyone else, generic drugs should he equal­
ly available to all.

Finally, the industry has contended that 
substitution won't result in any cost saving to 
consumers. It is hard to understand why the 
drug companies bother to make such an ar­
gument. for it cannot be supported by fads.
F or example, the HEW task force discovered 
that the average price for ora.ud name orugs 
was STTTrwhdcnb-ajc-mlmpereert under a ge­
neric name co*t less than half a; much or 
S202 For Californians, this means paying an 
extra M5 million each year for their p re .'C r ip - 
tion-firug needs, according to the California 
Department of Consumer Affair*.

It should he dear that one proscription for 
relieving the pain of high-priced drugs t* lo ■ 
pcr.r.'t pharmacists to engage in generic sub-, 
sti'uimm We mu*'. vigilantly guard against’ 
the drug industry's desperate rfi'orts lo block 
the administration of this relief.

r,'
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O I n  >:

In Houston between Nov. 2 and 4,
8 prescription drugs ware priced at 
24 randomly-selected drug stores.
In the case o f Penicillin G
the cost range was from 880 to $8.00.

Four billion dollars a year is spent on prescription drugs.1 
"This represents over one billion prescriptions . . .  

in other words five prescriptions for every 
man, woman and child in the country."2



In r e c e n t  years, m u c h  h a s  b e e n  said and w r i t t e n  about p r e s c r i p t i o n  drugs a n d  
their c o s t  to the consumer.. T w o  i s s u e s  have e m e r g e d  as the s a l ient a s p e c t s  of the 
c o n t r o v e r s y .  First, it is e x t r e m e l y  d i f f i c u l t  for the c o n s u m e r  to o b t a i n  i n f o r m a­
tion a b o u t  the p r i c e  o f  a p r e s c r i p t i o n  p r i o r  to the a ctual purchase. A d v e r t i s i n g  
■f p r e s c r i p t i o n  dr u g s  is f o r b i d d e n  by s t a t u t e  or by r e g u l a t i o n  in t h i r t y - f o u r  
states. C u r r a n t  p r i c e s  o f  c o m m o n  p r e s c r i p t i o n s  are not posted, and p r i c e  i n f o r m a­
tion is n o t  f r e e l y  a v a i l a b l e  o v e r  the telephone. The s e c o n d  i m p o r t a n t  issue is the 
q u e s t i o n  o f  g e n e r i c  v e r s u s  b r a n d - n a m e  p r e s c r i p t i o n s .  M o s t  states, i n c l u d i n g  T exas, 
h av e  a n t i - s u b s t i t u t i o n  laws w h i c h  r e q u i r e  that a p h a r m a c i s t  fill a p r e s c r i p t i o n  
e x a c t l y  as it is d e s c r i b e d  by the d o c t o r  on the p r e s c r i p t i o n  sheet. T h i s  s t a tute 
p r o t e c t s  the w e l f a r e  o f  the c o n s u m e r  by i n s u r i n g  that the p h y s i c i a n ' s  i n t e n d e d  
t h e r a p y  is a c c u r a t e l y  ful f i l l e d .  However, it prevents a p h a r m a c i s t  f r o m  s u b s t i t u­
ting a t h e r a p e u t i c a l l y  e q u i v a l e n t  but c h e a p e r  g e n eric drug in the c a s e  of a b r a n d -  
n a m e  p r e s c r i p t i o n .  T h i s  r e p o r t  w i l l  r e v i e w  some of the r e c e n t  d e v e l o p m e n t s  in 
these c o n t r o v e r s i e s  a n d  p r e s e n t  the r e s u l t s  o f  a p r e s c r i p t i o n  d r u g  p r i c e  survey in 
the c i t y  o f  Hous t o n .

The P r ie s  o? Secrecy and tfhe Non-Conipe?i-?ive M arket
T h e r e  a r e  a n u m b e r  o f  g r o u p s  w h o  are c u r r e n t l y  i n t e r e s t e d  in the a d v e r t i s i n g  

issue. P h a r m a c i s t s  are o f f i c i a l l y  o p p o s e d  to a d v e r t i s i n g  b e c a u s e  it r e d u c e s  their 
s t a n d i n g  as p r o f e s s i o n a l s .  Riva l r y ,  e s p e c i a l l y  b u s i n e s s  rivalry, has b e e n  long 
.frowned u p o n  by all m e d i c a l  p r o f e s s i o n a l s .  However, the e n f o r c e d  lac k  of price 
d i s c l o s u r e  h a s  the side e f f e c t  o f  p r o t e c t i n g  every p h a r m a c i s t ' s  p r o f i t s ,  p e r haps 
a n o t h e r  r e a s o n  for the r e l u c t a n c e  to a d v e rtise. D o c t o r s  are g e n e r a l l y  in favor of 
d r u g  p r i c e  d i s c l o s u r e ,  but they are r e l u c t a n t  to init i a t e  any a c t i o n  that w o u l d  
c h a n g e  the c u r r e n t  p o l icy. In fact, it w a s  d i f f i c u l t  to find d o c t o r s  w h o  w o u l d  
p a r t i c i p a t e  in this "survey in m o r e  than an a d v i s o r y  capacity. A n o t h e r  issue w h i c h  
p h a r m a c i s t s  are q u i c k  to p o i n t  out is the e f f e c t  of a d v e r t i s i n g  on the r e l a t i o n s h i p  
b e t w e e n  d o c t o r  and p a t i e n t s .  G e n e r a l l y ,  p h a r m a c i s t s  b e l i e v e  that p a t i e n t s  w i l l  
u r g e  p h y s i c i a n s  to p r e s c r i b e  a d v e r t i s e d  drugs and that d o c t o r s  w i l l  r e s p o n d  
a c c o r d i n g l y .

M a n y  p h a r m a c y  p r o f e s s o r s  state that if a d v e r t i s i n g  is allowed, c o n s u m e r s  w i l l  
s hop a r o u n d  a n d  t h e r e b y  d e s t r o y  the c o m p r e h e n s i v e  p a t ient p r o f i l e  that some p h a r­
m a c i s t s  lik e  to m a i n t a i n  for r e g u l a r  c u s t o m e r s .  W h i l e  T e x P I R G  is in s u p port of 
this clinical''approach to p h a r m a c y ,  e a c h  i n d i v i d u a l  s hould have the n e c e s s a r y  i n f o r­
m a t i o n  to c h o o s e  b e t w e e n  a p a t i e n t  p r o f i l e  a n d  a co s t  red u c t i o n ,  if b o t h  c a n n o t  be 
o b t a i n e d .  F o r  m o s t  c o n s u m e r s ,  the d i f f e r e n c e  b e t ween $ . 8 8  and $ 8 . 0 0  (the cost 
r a n g e  for P e n i c i l l i n  G) is s i g n i f i c a n t .  Indeed, if this is the cos t  o f  m a i n t a i n i n g  
a p a t i e n t  p r o f i l e ,  it Is a l u x u r y  that the large m a j o r i t y  o f  c o n s u m e r s  cannot afford. 
It is p o s s i b l e ,  howe v e r ,  to a c h i e v e  pr i c e  r e d u c t i o n  as w e l l  as m a i n t a i n  i m p o r t a n t  ’ 
p a t i e n t  s e r v i c e s .  P r e s c r i p t i o n  d r u g s  are n o t  a luxury, they are an i m m e d i a t e  
n e c e s s i t y .  C o n s u m e r s  c a n n o t  s p e n d  large a m o u n t s  of time s h o p p i n g  around, nor c a n  
they w a i t  for " g o o d  b u y s "  as they m i g h t  w i t h  groceries. T h e r e  are m a n y  i n d i c a t i o n s  
that p r i c e  d i s c l o s u r e ,  a n d  the c o m p e t i t i v e  p r i c i n g  that w o u l d  result, w o u l d  e l i m i n a t e  
e x c e s s i v e  m a r k - u p s  a n d  s t a b i l i z e  p r ices so that the c o n s u m e r  c o u l d  c h o o s e  a p h a r m a c y  
on the b a s i s  o f  the s e r v i c e s  pro v i d e d ,  n ot on the b a s i s  of cos t  diffe r e n c e s .  T h i s  
i s s u e  is s u m m a r i z e d  in the c a s e  of S a v - a - l o t  vs. C o m m i s s i o n e r s  o f  P h a r m a c y  ( B a l t i­
more): " T h e  p r o m o t i o n  o f  the m o n i t o r i n g  function (patient profiles) by a s t a t u t e
f o r b i d d i n g  the a d v e r t i s i n g  o f  p r i c e s  of p r e s c r i p t i o n  drugs at be s t  is a very i n­
dir e c t  a n d  a r b i t r a r y  m e t h o d  to a c c o m p l i s h  such a g o a l . " - 5

T h e  fi g h t  to a l l o w  a d v e r t i s i n g  has been led by c e r t a i n  c h a i n  d r u g  stores. O s c o  
Drugs, Inc., w i t h  178 s t o r e s  in 17 states be g a n  p o s ting p rices of its 100 m o s t  f r e­
q u e n t l y  f i l l e d  p r e s c r i p t i o n s  in O c t o b e r  1971. A s  a c o n s e q u e n c e ,  O s c o  has b e c o m e  
i n v o l v e d  in l i t i g a t i o n  a n d  o t h e r  forms o f  h a r a s s m e n t  from state b o a r d s  of p harmacy.
A t  the p r e s e n t  time, O s c o  h as w o n  fav o r a b l e  r u l i n g s  in N o r t h  D a k o t a  a n d  Wi s c o n s i n ,  
and a s u i t  c h a l l e n g i n g  a d v e r t i s i n g  laws is p e n d i n g  in Illinois. The c o n s t i t u t i o n­
ality  o f  a d v e r t i s i n g  p r o h i b i t i o n s  has b e e n  u p h e l d  in New. J e r s e y  ( S u p e r m a r k e t s  
G e n e r a l  C o r p . vs. S i l l s  ̂ and d e n i e d  in F l o r i d a  (S t a d n i k  vs. S h e l l  C i t y . I n c . ) . In 
part, the d e c i s i o n  ot the F l o r i d a  S u p r e m e  Co u r t  reads as follows:

" The e f f e c t  o f  the rul e  is simply that the d r u g g i s t  c a n n o t  
a d v e r t i s e  the p r i c e  of a p r e s c r i p t i o n  drug even though he is 
p r o h i b i t e d  by lav; from s e l l i n g  the drug e xcept upon the p r e s c r i p­
tion of a phy s i c i a n .  T h e r e  is simply no r e a s o n a b l e  j u s t i f i c a t i o n



for s u c h  an a d m i n i s t r a t i v e  i n t r u s i o n  on p r i v a t e  r i g h t s  w h e n  the 
r e g u l a t i o n  is so c o m p l e t e l y  l a c k i n g  in p u blic bene f i t .  "4-
T he P e n n s y l v a n i a  S u p r e m e  C o u r t  r u l e d  in J a n u a r y  1971 that the b a n  on a d v e r­

tising w a s  u n c o n s t i t u t i o n a l  b e c a u s e  the s t a t u t e  p r o m o t e d  "the d a m p e n i n g  of pr i c e  
c o m p e t i t i o n  in the r e t a i l  sale of p r e s c r i p t i o n  d r u g s . "  By Dec e m b e r ,  the P e n n s y l­
va n i a  P h a r m a c y  3 o a r d  e n a c t e d  n e w  r e g u l a t i o n s  r e q u i r i n g  that a d v e r t i s e m e n t s  p r o v i d e  
full d i s c l o s u r e  o f  a d r u g ' s  actions, i n t e r a c t i o n s ,  i n d i c a t i o n s ,  c o n t r a i n d i c a t i o n s ,  
a d v e r s e  r e a c t i o n s ,  a n d  dosage. Thi s  k i n d  o f  " d i s c l o s u r e " ,  m o s t  of w h i c h  only a 
p h y s i c i a n  c a n  u n d e r s t a n d ,  is o b v i o u s l y  d e s i g n e d  to c r i p p l e  the a d v e r t i s i n g  m o v e­
ment. P h a r m a c i e s  a t t e m p t i n g  to a d v e r t i s e  in F l o r i d a  a nd I l l i n o i s  h a v e  e n c o u r t e r e d  
i n t e n s e  h a r a s s m e n t  f r o m  state p h a r m a c y  boards. T he p r o b l e m  r a n g e s  f r o m  t h r e a t e n e d  
r e v o c a t i o n  o f  p h a r m a c i s t s '  l i c e n s e s  to b l a c k l i s t i n g  in p h a r m a c y  schools.

G o v e r n m e n t  c o n s u m e r  a g e n c i e s  h a v e  b e e n  h i g h l y  v o c a l  in s u p p o r t  o f  r e p e a l i n g  
a n t i - a d v e r t i s i n g  laws. T he H E W  T a s k  F o r c e  on P r e s c r i p t i o n  D r u g s  s t a t e s  " . . . i f  the 
p a t i e n t  is to m a i n t a i n  the r i g h t  to s elect a pharmacy, he also has a  r i g h t  to k n o w  
the p r i c e s . i t  c h a r g e s  a n d  to c o m p a r e  these w i t h  o t h e r  p r i c e s . "5 T h e  U n i t e d  S t a t e s  
D e p a r t m e n t . o f  J u s t i c e  has r e c e n t l y  i s s u e d  a s trong s t a t e m e n t  on the subject. T w o  
p a s s a g e s  f r o m  the " R e s e a r c h  P a p e r  and P o l i c y  S t a t e m e n t  of the U.S. D e p a r t m e n t  o f  
J u s t i c e  o n  t h e  A d v e r t i s i n g  o f  R e t a i l  P r e s c r i p t i o n  P r i c e s "  are w e l l  w o r t h  q u o t i n g  
here: • ’

‘..J . >»*'.
■ V.; ■',•1

and,

T h e  D e p a r t m e n t  of J u s t i c e  b e l i e v e s  that the m a j o r  e f f e c t  o f  
l e g i s l a t i o n  o r  r e g u l a t i o n s  p r o h i b i t i n g  pr i c e  a d v e r t i s i n g  o f  p r e­
sc r i p t i o n  d r u g s  is to r e d u c e  r e t a i l e r  i n c e n t i v e s  to e n g a g e  in p r i c e  
c o m p e t i t i o n  w i t h  r e s u l t i n g  h i g h e r  c o s t s  to the public. -. . / . . ./
. • -v-ri _ V  . ' • •'**

'.'Accordingly, it is the D e p a r t m e n t ' s  v i e w  that e x i s t i n g  s t a t e  . ' I ’.w  
l e g i s l a t i o n  o r ' r e g u l a t i o n s  w h i c h  p r o h i b i t  or r e s t r i c t  p r i c e  a d v e r -  . '• \
t i s i n g o f  p r e s c r i p t i o n  dr u g s  m a y  w e l l  be a d v e r s e  to the p u b l i c  ■ . •' :
i n t e r e s t .  S i n c e  suc h  r e s t r i c t i o n s  a p p e a r  to be u n n e c e s s a r y  to 

. p r o t e c t i o n  o f  the p u b l i c  a nd r e s u l t  in u n j u s t i f i a b l e  e x p e n d i t u r e s  
;■*. . by c o n s u m e r s ,  the D e p a r t m e n t  feels they s h o u l d  be e l i m i n a t e d . "

In a s p e e c h  b e f o r e  the 1972 P h a r m a c e u t i c a l  C o n f e r e n c e  o f  the N a t i o n a l  A s s o­
cia t i o n  o f  C h a i n  D r u g  Stores, Inc., V i r g i n i a  Knauer, S p e c i a l  A s s i s t a n t  to the 
P r e s i d e n t  fo^-'Consumer A f f a i r s ,  s tated h er o p i n i o n s  on a d v e r t i s i n g :

. • .

a n d .
*' >• •

" I t  is true th a t  there is a d i s t i n c t i o n  b e t w e e n  p r e s c r i p t i o n  
d r u g s  ;and o t h e r  d r u g  store items. T he c o n s u m e r  does n ot h a v e  the 
c h o i c e  o f  w h a t  to buy. B ut this doe s  not m e a n  that the c o n s u m e r  
s h o u l d  n o t  h a v e  the r i g h t  to c h o o s e  w h e r e  to buy, t aking in t o  c o n­
s i d e r a t i o n  b o t h  the p r i c e  a n d  the s e r v i c e s  he is o f f e r e d  by 
v a r i o u s  d r u g  stores, 

m o r e  b l u n t l y ,
• " P h a r m a c y  la w s  are w i d e l y  r e c o g n i z e d  as a m e a n s  o f  p r o t e c t i n g  

the i n d e p e n d e n t  d r u g  store fro m  his l a r g e r  c o m p e t i t o r s .  W h i l e  it 
is t r u e  that l a r g e  o p e r a t i o n s  have an a d v a n t a g e  in price c o m p e t i­
tion, the e c o n o m i e s  of scale offer no s u p e r i o r i t y  on such v i t a l  
e l e m e n t s  o f  c o m p e t i t i o n  as the c o n v e n i e n c e  of the l o c a t i o n  or o f  
,the f r i e n d l i n e s s  o f  the serv i c e . "

JS o m e  l o c a l  a g e n c i e s’ are a c t i v e l y  p u r s u i n g  s o lutions to this p r o b l e m .  T h e  
D i r e c t o r  o f  the S e a t t l e  C o n s u m e r  P r o t e c t i o n  O f f i c e  has r a i s e d  the i s s u e  of p r i c e  
d i s c l o s u r e  in the s t a t e  o f  Wa s h i n g t o n .  He b e c a m e  i n t e r e s t e d  in this a s p e c t  o f  
c o n s u m e r  a f f a i r s  a f t e r  he e n c o u n t e r e d  g r e a t  r e l u c t a n c e  on the p a r t  o f  S e a t t l e  
p h a r m a c i s t s  tb p r i c e  p r e s c r i p t i o n s  over the t e l e p h o n e . 6

W h a t  e x a c t l y  is the cos t  o f  price s e c r e c y  and lack of c o m p e t i t i o n  am o n g  d r u g  
stores? L o g i c a l l y ,  one c o u l d  e x p e c t  that p r i c i n g  w o u l d  be a r b itrary. P r i c e s  
w o u l d  v a r y  w i d e l y  f r o m  store to store, eve n  w e l l  b e y o n d  w h a t  c o u l d  be e x p e c t e d  
from v a r i a t i o n s  in o v e r h e a d  costs. The i m p l i c a t i o n  is that the c o n s u m e r  w i l l  o f t e n  
have to p ay m o r e  than he should.

T o  d e t e r m i n e  the e f f e c t s  of price s e c recy in Houston, m e m b e r s  o f  the T e x a s  
P u blic I n t e r e s t  R-esearch C r o u p  c o n d u c t e d  a p r i c e  survey of H o u s t o n  d r u g  stores. 
T w e n t y - f o u r  p h a r m a c i e s  w e r e  r a n d o m l y  s e l e c t e d  from those w i t h i n  the H o u s t o n  city 
limits. V a L i d  p r e s c r i p t i o n s  w e r e  o b t a i n e d  from sympathetic p h y s i c i a n s .  The 
p r e s c r i p t i o n s  c o n s i s t e d  o f  four c o m m o n  b r a n d - n a m e  p r e s c r i p t i o n s  a n d  four e q u i v a l e n t



generic prescriptions, as indicated below:

P e n t i d s
P o t a s s i u m  P e n i c i l l i n  G
E q u a n i l
M e p r o b a m a t e
S u m y c i n
T e t r a c y c l i n e
N e m b u t a l
S o d i u m  P e n t o b a r b i t a l

250 mg. 40 tabs
250 mg. 40 tabs
4 00 mg. 42
4 00 mg. 42
250 mg. 40 caps
250 mg. 40 cap s
30 mg. 14
30 mg. 14

a n t i b i o t i c  
a n t i b i o t i c  (generic) 
t r a n q u i l i z e r  
t r a n q u i l i z e r  (generic) 
a n t i b i o t i c  
a n t i b i o t i c  (generic) 
s e d a t i v e
s e d a t i v e  (generic)

S t u d e n t  v o l u n t e e r s  w e r e  o r g a n i z e d  i n t o  twelve two-man teams, e a c h  tea m  m e m b e r  
h a v i n g  o n e  v a l i d  p r e s c r i p t i o n .  A  tea m  w o u l d  v i s i t  a store, p r e s e n t  its p r e s c r i p­
tions, a n d  ask. the p r i ces. E a c h  tea m  m e m b e r  w i t n e s s e d  the p r i c e  q u o t e d  to the 
o t h e r .  W i t h  e a c h  t e a m  v i s i t i n g  ei g h t  stores, a total o f  four p r e s c r i p t i o n s ,  two 
b r a n d  n a m e  dr u g s  a n d  their g e n e r i c  e q u i v a l e n t s ,  v;ere p r i c e d  in e a c h  store. C o n s e­
qu e n t l y ,  p r i c e  d a t a  for e a c h  d r u g  is dr a w n  fro m  a s a m p l e  of t w e n t y - f o u r  ph a r m a c i e s .

T h e  n e e d  to r e s o r t  to the c o m p l i c a t e d  (some w o u l d  say devious) d a t a - c o l l e c t i n g  
p r o c e d u r e  o u t l i n e d  a b o v e  u n d e r s c o r e s  the i n a c c e s s i b i l i t y  of i n f o r m a t i o n .  A  t e l e­
pho n e  s u r v e y  w a s  i m p o s s i b l e .  O n l y  four of ten p h a r m a c i e s  c o n t a c t e d  w o u l d  p r i c e  a 
P o t a s s i u m  P e n i c i l l i n  G p r e s c r i p t i o n  o v e r  the telephone. The first te a m  to v i s i t  a 
g i v e n  p h a r m a c y  w o u l d  i n v a r i a b l y  o b t a i n  the d e s i r e d  i n f o r m a t i o n .  However, the 
s e c o n d  t e a m  w a s  n o t  as fortunate. By this time, some d r u g g i s t s  r e a l i z e d  w h a t  our 
i n t e n t i o n s  were; this r e a l i z a t i o n  w a s  o c c a s i o n a l l y  a c c o m p a n i e d  by m i s s i n g  data. On 
the w h o l e ,  howev e r ,  d a t a - g a t h e r i n g  w a s  s u c c e s s f u l  u s i n g  this pr o c e d u r e .

T h e  r e s u l t s  o f  this s urvey sp e a k  for themselves. T a b l e  1 shows the a v e r a g e  
p rice, p r i c e  range, a nd the n u m b e r  of p h a r m a c i e s  c o n s e n t i n g  to q u o t e  prices. U n f o r­
tun a t e l y ,  the N e m b u t a l  and S o d i u m  P e n t o b a r b i t a l  p r e s c r i p t i o n s  w e r e  w r i t t e n  f or an 
u n c o m m o n  dosage, the 50 m i l l i g r a m  tablets be i n g  the c o m m o n  dosage. Thi s  e x p l a i n s  
the r e l a t i v e l y  s c a r c e  dat a  for these p r e s c r i p t i o n s .

T a b l e  JL Ra n g e  o f  P r e s c r i p t i o n  Dr u g  C o s t s  *

P e n t i d s
A v e r a g e :  $ 6 . 4 0

/• R ange: $ 4 . 8 6  - $ 1 0 . 4 9
23 p h a r m a c i e s

E q u a n i l  ^
A v e r a g e :  $4.37
R ange: $ 3 . 5 6  - $ 6 . 2 0
23 p h a r m a c i e s

S u m y c i n
A v e r a g e :  $3.55
R ange: $ 1 . 9 9  - $ 5 . 5 0
23 s t o r e s

N e m b u t a l
A v e r a g e :  $ 1 . 6 6
R a n g e :  $ 0 . 7 6  - $ 3 . 0 0
12 s t o r e s

P o t a s s i u m  P e n i c i l l i n  G
Aver a g e :  $ 4 . 7 1
Range: $ 0 . 8 8  - $8.00
23 p h a r m a c i e s

M e p r o b a m a t e
A v e r a g e :  $3 . 2 3
Range: $ 1 . 5 3  - $7.20
21 p h a r m a c i e s

T e t r a c y c l i n e
Aver a g e :  $3.47
Range: $ 1 . 9 3  - $6.00
23 stores

S o d i u m  P e n t o b a r b i t a l  
A v e r a g e :  $ 1 . 3 1
Range: $ 0 . 8 8  - $2.25
11 stores

'■ ' i t  is fair to a s s u m e  that the a v e r a g e  H o u s t o n  c o n s u m e r  w o u l d  not p ay $ 8 . 0 0
f o r  40 p e n i c i l l i n  t a b l e t s  if he w e r e  aw a r e  that the same p r e s c r i p t i o n  cost $ 0 . 8 8  
e l s e w h e r e .  T h i s  p a r t i c u l a r  c a s e  r e p r e s e n t s  a v a r i a t i o n  in p r i c e  o f  over 9007.. If 
the d r u g s t o r e s  ’’ n the sample w e r e  o p e n l y  c o m p e t i n g  w i t h  e a c h  o t h e r  for busi n e s s ,  . ; 
this v a r i a n c e ,  as w e l l  as the large v a r i a n c e s  for the ot h e r  seven p r e s c r i p t i o n s ,  :• 
c o u l d  n o t . p o s s i b l y  exist. > . ....

A t t e m p t s  w e r e  m a d e  to c o r r e l a t e  p r ices w i t h  three f a c tors thought to i n­
flu e n c e  d r u g  p r i ces: w h e t h e r  or not the p h a r m a c y  was l o c a L e d  in a d i s a d v a n t a g e d  
s o c i o - e c o n o m i c  area, w h e t h e r  the p h a r m a c y  w a s  a ch a i n  m e m b e r  or an i n d e p e n d e n t ,  a nd 
w h e t h e r  the p h a r m a c y  p r o v i d e d  minim a l ,  some, or m o s t  d r u g s t o r e  services. The 
e v i d e n c e  for the i n f l u e n c e  of these three factors was e i t h e r  i n c o n c l u s i v e  or i n s u f­
ficient. If these c o n d i t i o n s  i n d e e d  do i n f l u e n c e  price, they fall far short of 
j u s t i f y i n g  the p r i c e  v a r i a t i o n  described.

S e e ' A p p e n d i x  for c o m p l e t e  data



3s the R epea l  of the  A dve r t is in g  P ro h ib i t io n  the Answer?
O u r  p r i m a r y  o b j e c t i v e  is to m a k e  dru g  p r i c e  i n f o r m a t i o n  a v a i l a b l e  to the p u b­

lic. I d e a l l y ,  e v e r y  d r u g s t o r e ' s  p r e s c r i p t i o n  p r i c e s  s h o u l d  be a c c e s s i b l e  to the 
c o n s u m e r .  T h e  c h o i c e  o f  a d r u g s t o r e  w o u l d  then be d e t e r m i n e d  by b a l a n c i n g  the 
i m p o r t a n t  f a c t o r s :  c o n v e n i e n c e ,  services, a n d  price.

A d v e r t i s i n g  p e r  se w o u l d  h a v e  two i m p o r t a n t  effects: a d v e r t i s e m e n t s  w o u l d
p r o v i d e  c o n s u m e r s  w i t h  a g e n e r a l  i d e a  o f  w h a t  specific p r e s c r i p t i o n s  should cost, 
a n d  p r i c i n g  w o u l d  b e c o m e  m o r e  c o m p e t i t i v e .  T h i s  situation, a l t h o u g h  far from ideal, 
w o u l d  c e r t a i n l y  be p r e f e r a b l e  to w h a t  e x i s t s  now. T he p r o b l e m s  w i t h  a d v e r t i s i n g  are 
w o r t h  m e n t i o n i n g .  F irst, it is a l r e a d y  p r a c t i c e  a m o n g  a f ew p h a r m a c i s t s  to s e l l  a 
v e r y  c o m m o n  p r e s c r i p t i o n  d r u g  s u c h  as b i r t h  c o n t r o l  pills- at a loss. T h r o u g h  this 
p r a c t i c e ,  the p h a r m a c i s t  h o p e s  to a t t r a c t  the r e g u l a r  b u s i n e s s  of a customer. We 
c o u l d  e x p e c t  the sa m e  s i t u a t i o n  w i t h  a d v e r t i s i n g .  A  few drugs w i l l  be a d v e r t i s e d  
at v e r y  l o w  p r i c e s ,  thus a t t r a c t i n g  c o n s u m e r s  to a store w h i c h  m a y  s e l l  all o t h e r  
drugs at e x c e s s i v e  prices.

In g e n e r a l ,  a d v e r t i s i n g  w i l l  n o t  p r o v i d e  c o n s u m e r s  w i t h  all the n e c e s s a r y  data 
to m a k e  s o u n d  d e c i s i o n s .  T h e y  w i l l  only k n o w  the p r i c e s  in th o s e  s t o r e s  w h i c h  can 
a f f o r d  to a d v e r t i s e ,  a n d  then o n l y  for s e l e c t e d  drugs.

T h e r e  is o n l y  o n e . t r u l y  e f f e c t i v e  m e a n s  of p r o v i d i n g  the p u b l i c  w i t h  the i n f o r­
m a t i o n  i t  n e e d s .  A  s t a t u t e  m u s t  be enact w h i c h  w o u l d  r e q u i r e  e a c h  d r u g s t o r e  to 
pos t  on t h e  p r e m i s e s  the p r i c e s  o f  the 10v d r u g s  m o s t  c o m m o n l y  p r e s c r i b e d  n a t i o n­
wide. T h i s  f o r m u l a r y ,  w h i c h  w o u l d  list d r u g s  a c c o r d i n g  to g e n e r i c  class, w o u l d  be 
dr a w n  u p  b y  the s t a t e  b o a r d  o f  p h a r m a c y  a n d  the h e a l t h  d e p a r t m e n t .  T h i s  p r o g r a m  
h as a l r e a d y  be e n  p u t  i n t o  e f f e c t  in V e r m o n t ,  a nd l e g i s l a t i o n  has bee n  i n t r o d u c e d  
in s e v e r a l  o t h e r  states.

In a d d i t i o n ,  w e  r e c o m m e n d  that the s t a t e  board of pharmacy, HEW, a nd r e p r e s e n­
tatives o f  c o n s u m e r  g r o u p s  e s t a b l i s h  m a x i m u m  prices for all drugs. (This w o u l d  be 
qu i t e  s i m i l a r  to w h a t  a l r e a d y  e x i s t s  in the V e n d o r  Dru g  P r o g r a m  w i t h i n  the W e l f a r e  
D e p a r t m e n t . )  The A t t o r n e y  G e n e r a l  s h o u l d  be e m p o w e r e d  to levy fines w h e n e v e r  a drug 
w a s  s o l d  f o r  m o r e  than the m a x i m u m  e s t a b l i s h e d  price.

The Case £or Subst itu t ion
T h e  A m e r i c a n  P h a r m a c e u t i c a l  A s s o c i a t i o n  d e f i n e s  s u b s t i t u t i o n  as "the s u b s t i t u­

tion o f  o n e  m a n u f a c t u r e r ' s  t h e r a p e u t i c a l l y  e f f e c t i v e  and c h e m i c a l l y  e q u i v a l e n t  drug 
p r o d u c t  f o r  the p r o d u c t  of a n o t h e r  p r e s c r i b e d  by trade n a m e  alone. 7

-T r a d e  n a m e  (brand n a m e ) : T h e  n a m e  c o i n e d  a n d  u s u ally r e g i s t e r e d  by the m a n u f a c t u r e r
to d e s c r i b e  a s p e c i f i c  drug p r o d u c t  m a d e  by h i m  alone
- E s t a b l i s h e d  nam e  (generic or n o n p r o p r i e t a r y  name): e s t a b l i s h e d  n a m e s  include:

1) N a m e s  u s e d  in the N a t i o n a l  F o r m u l a r y  a nd the U n i t e d  S t a t e s  P h a r m a c o p e i a  to 
d e s c r i b e  d r u g  e n t i t i e s

2) N a m e s  p r o m u l g a t e d  by the S e c r e t a r y  o f  H E W  to d e s c r i b e  d r u g  e n t i t i e s
3) In the a b s e n c e  o f  a n a m e  in c a t e g o r y  (1) or (2), the c o m m o n  n a m e  of the drug 

e n t i t y  if it has one
( D e f i n i t i o n s  p r o v i d e d  by A. Ph. A.)

V e r y ~ s i m p l y ,  g e n e r i c  r e f e r s  to an e n t i r e  cl a s s  ot' drugs; the b r a n d  name d r u g s  
w i t h i n  the c l a s s  as w e l l  as the n o n - p r o p r i e t a r y  drugs, those w h i c h  are not g i v e n  
n a m e s  by t h e i r  m a n u f a c t u r e r s .  A l l  the u n n a m e d  drugs are c a l l e d  by the g e n e r i c  name.

C u r r e n t l y ,  p h a r m a c i s t s  are not a l l o w e d  to s t u stitute a g e n e r i c  d r u g  for a br a n d  
n a m e  d r u g  w h e n  the two dr u g s  a re c h e m i c a l l y  identical. For instance, P e n tids is 
the S q u i b b  b r a n d  na m e  for p e n i c i l l i n  G. W h e n  a p h a r m a c i s t s  r e c e i v e s  a p r e s c r i p t i o n  
for p e n i c i l l i n  G, he m a y  fill it w i t h  P e n t i d s  or any br a n d  name of his choice. H o w­
ever, if a d o c t o r  p r e s c r i b e s  a spec i f i c  b r a n d  name, such as Pentids, the p h a r m a c i s t  
is n o t  a l l o w e d  to s u b s t i t u t e  an e q u i v a l e n t  but c h e a p e r  brand. S i m p l e  s t a t i s t i c a l  
a n a l y s i s  i n d i c a t e s  that g c n e r i c a l l y  f illed p r e s c r i p t i o n s  c an be e x p e c t e d  to c o s t  
less than e q u i v a l e n t  b r a n d  n a m e s  v i r t u a l l y  1007. of the time.

T o d a y ,  p h a r m a c i s t s ,  a l m o s t  w i t h o u t  exc e p t i o n ,  are in favor of g e n eric s u b s t i t u­
tion. T h e y  w o u l d  li k e  to see the a n t i - s u b s t i t u t i o n  laws repealed. Th i s  w o u l d  g r a n t  
them m o r e  p r o f e s s i o n a l  r e s p o n s i b i l i t y  in m a k i n g  drug therapy d e c i s i o n s  for their 
pa tients. T he A m e r i c a n  P h a r m a c e u t i c a l  A s s o c i a t i o n ' s  Policy C o m m i t t e e  on Public 
A f f a i r s  is c l e a r  on this issue:



"Th e  p h a r m a c i s t ' s  train i n g  a n d  e x p e r t i s e  q u a l i f y  ..'m h s  an 
e x p e r t  on d r u g s  a n d  p ermit h i m  to m a k e  j u d g m e n t s  a r > u ^ l i t y  dru g  
p r o d u c t s .  Thus, in the C o m m i t t e e ' s  v i e w , a n t i s u b s t : . - . o r i  lav/s 
serve for the m o s t  part to e l i m i n a t e  the p h a r m a c i s t  ,-'i a d e c i s i o n­
m a k e r  in p r o v i d i n g  r a t i o n a l  d r u g  therapy for pati-r.ts. To state the 
p r o p o s i t i o n  in o t h e r  terms, a m a j o r  e f f e c t  of a n t [ s u b s t i t u t i o n  laws 
is to m a k e  the p h a r m a c i s t ' s  f u n c t i o n  m o r e  m e c h a n i c a l  chan p r o f e s s i o n a l . . . "

he A P h A  f u r t h e r  a r g u e s  that a l l o w i n g  g e n e r i c  s u b s t i t u t i o n  v; • „ i n c r e a s e  eff i c i e n -  
y; l o w e r  the c o s t  of w i d e l y - u s e d  drugs, p e r m i t  r e d u c t i o  I n v e n t o r i e s  o f  g e n eric
r u g s  m a n u f a c t u r e d  by m a n y  d i f f e r e n t  c o m p a n i e s ,  force c - a n u f a c t u r e r s  to com-
ete, a n d  r e q u i r e  p h y s i c i a n s  to o b t a i n  d r u g  i n f c c m a t i o n  lr.:::s s o u rces o t h e r  than 
nedical j o u r n a l  a d v e r t i s e m e n t s .  ° Th e  T e x a s  P h a r m a c e u t i c a l  A s s o c i a t i o n  f avors mod -  
' f ication o f  the T e x a s  a n t i s u b s t i t u t i o n  law to a l l o w  g e n e r i c  s u b s t i t u t i o n  a nd is 
u r r e n t l y  e n g a g e d  in l e g i s l a t i v e  a c t i v i t y  toward that e n d . 9 A  d i r e c t o r  o f  the 
•"exas - P h a r m a c e u t i c a l  A s s o c i a t i o n  s t a t e s  ...this w o u l d  a l l o w  the p h a r m a c i s t  the 
r o f e s s i o n a l  p e r o g a t i v e  o f  s e l e c t i n g  from a w i d e  v a r i e t y  o f  q u a l i t y  d r u g s  of iden- 
i c a l  c h e m i c a l  c o m p o s i t i o n  the one w h i c h  p r o v i d e d  the m o s t  r e a s o n a b l e  p r i c e  consis- 
e n t . w i t h  h i g h  s t a n d a r d s . " 10

D o c t o r s  h a v e  m i x e d  f e e l i n g s  on the issue of g e n e r i c  subst i t u t i o n .  A l t h o u g h  
h e y  r e c o g n i z e  that th e r e  is l i t t l e  if a ny c l i n i c a l  d i f f e r e n c e  a m o n g  b r a n d s  of a 
re n e r i c  d r u g  to j u s t i f y  l a r g e  pr i c e  d i f f e r e n c e s ,  they are r e l u c t a n t  to a l l o w  p h a r­
macists to a s s u m e  w h a t  h as b e e n  a d o c t o r ' s  r e s p o n s i b i l i t y .  T h e r e  hav e  b e e n  some 
n s t a n c e s  h o w e v e r ,  w h e r e  d o c t o r s  hav e  v o l u n t a r i l y  c o - o p e r a t e d  in p l a n s  w h i c h  w o u l d  
H o w  s u b s t i t u t i o n .  In C h a r l o t t e s v i l l e ,  V i r g i n i a ,  a plan w as w o r k e d  o u t  between 
h e - p h a r m a c e u t i c a l  a s s o c i a t i o n  a n d  the m e d i c a l  society w h e r e b y  " p h y s i c i a n s  agreed 
o p r e s c r i b e  by n o n p r o p r i e t a r y  (generic) name, a nd p h a r m a c i s t s  a g r e e d  to disp e n s e  
c c o r d i o g l y  a n d  pa s s  on c o s t  s a v ings to the p a t i e n t . " H  . ’ ■

Th e  o n l y  s e r i o u s  o p p o s i t i o n  to r e p e a l  c o m e s  from the m a j o r  d r u g  m a n u f a c t u r e r s ,  
'hey a r e  the p e o p l e  w h o  s u c c e s s f u l l y  p u s h e d  for the a d o p t i o n  of a n t i s u b s t i t u t i o n  
aws in 44 o f  the 50 r tates d u r i n g  the 1950's. Th e s e  laws n o w  serve to p r o t e c t  the 
arge p r o f i t s  o f  the b ig d r u g  m a n u f a c t u r e r s .  " A b o u t  90-957o of all d r u g s  sold by 
a n u f a c t u r e r s  a re b r a n d  n a m e  p r o d u c t s  p r o t e c t e d  by p a t e n t s  or s u p p o r t e d  by highly 
r o m o t i o n a l  e x p e n s e s . " 12 T h e  d r u g  m a n u f a c t u r e r s  use 'the n e c e s s i t y  for quality 
o n t rol' as t h e i r  c e n t r a l  argument. Y e t  the s t r i n g e n t  testing a n d  r e g u l a t i o n  by 
he F D A  in r e c e n t  y e a r s  r e m o v e s  the basis for these ar g u m e n t s ;  there are f ew gen- 
ric d r u g s  o n  t l W  m a r k e t  to d a y  of i n f e r i o r  or d e t r i m e n t a l  quality. *3

It is g e n e r a l l y  b e l i e v e d  by c o n s u m e r  g r o u p s  that if p h a r m a c i s t s  w e r e  allowed 
o s u b s t i t u t e  g e n e r i c  e q u i v a l e n t s  in the c a s e  o f  brand name p r e s c r i p t i o n s  that they 
o u l d  p a s s  o n  c o s t  s a v i n g s  fr o m  3 t o c k  r e d u c t i o n  and c o m p e t i t i o n  a m o n g  m a n u f a c t u r e r s  
o t h e i r  c u s t o m e r s .  T h e r e  is no r e a s o n  to b e l i e v e  that this w o u l d  n ot be the case, 
here w o u l d  be o t h e r  b e n e f i t s  to the c o n s u m e r  as well. A c u s t o m e r  w o u l d  no longer 
a i n c o n v e n i e n c e d  by a p h a r m a c i s t  n o t  h a v i n g  the specific b r a n d  n a m e  d r u g  that w a s  
rescribed.

If, h o w e v e r  the c o n s u m e r  is to b e n e f i t  in any m a j o r  way, tnere are two c r i t i c a l  
e s t i o n s  w h i c h  m u s t  be answered.

1) IF A  P H A R M A C I S T  IS A L L O W E D  TO SU B S T I T U T E ,  IS T H E R E  A N Y  I N D I C A T I O N  T H A T  HE 
ILL S U B S T I T U T E  A  L O W  P R I C E D  G E N E R I C  E Q U I V A L E N T ?

T h e  m o s t  d i s t u r b i n g  fact r e v e a l e d  by the H o u s t o n  survey r e l ates d i r e c t l y  to 
is. O n e  o f  the d r u g s  u s e d  in our survey w a s  T e t r a c y c l i n e ,  the g e n e r i c  n a m e  for 
i n e x p e n s i v e  c o m m o n l y  p r e s c r i b e d  an t i b i o t i c .  Sumycin, b r a n d  na m e  t e t r acycline, 

f s l i g h t l y  h i g h e r  than a v e r a g e  cost, was al s o  used. In 8 of the 24 d r u g  stores 
r v e yed, the p r i c e  q u o t e d  for g e n e r i c  t e t r a c y c l i n e  w as h i g h e r  than the p r i c e  q u o t e d  
r S u m y c i n .  T h i s  m e a n s  that 1/3 of the p h a r m a c i s t s  w e r e  f i l ling g e n e r i c  pres c r i p -  
‘ons  w i t h  o n e  o f  the m o s t  e x p e n s i v e  b r a n d  names, even w h e n  c h e a p e r  b r a n d  name d r u g s  
.re a v a i l a b l e .  It is c o n c e i v a b l e  then that the r e p e a l  of the a n t i s u b s t i t u t i o n  l a w  
/ i t s e l f  c o u l d  a c t u a l l y  serve to i n c r e a s e  dr u g  costs.

2) IF P H A R M A C I S T S  W E R E  S U B S T I T U T I N G  G E N E R A L L Y  L O W  P R I C E D  G E N E R I C  E Q U I V A L E N T S ,
? T H E R E  A N Y  I N D I C A T I O N  T H A T  THEY W O U L D  N O T  E N G A G E  IN H U G E  M A R K U P S ?

A  p h a r m a c y  p r o f e s s o r  at the st a t e  u n i v e r s i t y  of N e w  Y o r k  c o n d u c t e d  a survey 
m i l a r  to T e x P I R G s .  P r o f e s s o r  W e r t h e i m e r  c o n c l u d e d  that " p r ices v a r i e d  a c c o r d i n g  
tne c u s t o m e r ' s  dress, h i s  age, his race, the time of day or w e e k  he p u r c h a s e d
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the p r e s c r i p t i o n ,  a n d  ot h e r  i r r e l e v a n t  factors.
T h e r e  is e v i d e n c e  enoupv-- thac r e p e a l  of the s u b s t i t u t i o n  laws m i g h t  act o n l y  to 

i n c r e a s e  the p h a r m a c i s t s 1 m a r g i n  o f  p r o f i t  a n d  actually r e sult in e v e n  g r e c t e r  
f i n a n c i a l  b u r d e n  for the consumer, we b e l i e v e  that the only m e a n s  f or a s s u r i n g - 

th a t  b o t h  p h a r m a c i s t  a n d  c o n s u m e r  b e n e f i t  from repeal o f  the lav; is i f  it goes h a n d  
in h a n d  w i t h  the r e q u i r e m e n t  that every drug store post prices. T h i s  w i l l  not o n l y  
a v o i d  e x c e s s i v e  m a r k u p s ,  but a c o n s u m e r  can then ask the ' irmacist to s u b s t i t u t e  
a c c o r d i n g  to the p r i c e s  p o s t e d  in the store.

• . . V • T e x P I R G  w i l l  lo b b y  e x t e n s i v e l y  for p a s s a g e  of a p o s t i n g  r e q u i r e m e n t .  W e  w i l l  >• 
'urge that t h e  a n t i s u b s t i t u t i o n  l a w  be repealed, but on l y  af t e r  the p o s t i n g  requird-s 
*.ment has b e c o m e  law. We w i l l  a c t i v e l y  s u p port any other l e g i s l a t i o n  w h i c h  provides*
• for. a more-'clinical o r i e n t a t i o n  to the p h a r m a c y  profession. '
*. JT. .. -.v • *

T h e  d r u g  p r i c i n g  survey w a s  d e v e l o p e d  and c a r r i e d  out by T e x P I R G  m e m b e r s  
at t h e  U n i v e r s i t y  of H o u s t o n  a n d  Ri c e  University, w i t h  the h e l p  o f  Ms. 
S a n d r a  D e m e n t  of the C i t i z e n  A c t i o n  G r o u p  in Washington, D.C. T h e  
r e p o r t  w a s  done by Paul S a n ner, Ric e  U n i v e r s i t y  senior, a nd T e x P I R G  
staff.
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