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for that f a ilu re the c l a i m a n t  wo uld not hav e c o n s e n t e d  to the p r o p o s e d  

t r e a t m e n t  or procedure.

(b) It is a d e f e n s e  to any a c t i o n  for- medical- * m a l p r a c t i c e  

b a s e d  u p o n  a n  a l l e g e d  f a i l u r e  to o btain i n f o r m e d  c o nsent that

(1) the r i s k  not d i s c l o s e d  is too c o m m o n l y  k n o w n  o r  Is too 

r e m o t e  to r e q u i r e  disclo s u r e ;

(2) the p a t i e n t  s t a t e d  to the h e a l t h  care p r o v i d e r  th at he 

w o u l d  u n d e r g o  the t r e a t m e n t  or p r o c e d u r e  r e g a r d l e s s  of the r i s k  i n v o l v e d  

or that he did not w a n t  to be info rmed of the m a t t e r s  to w h i c h  h e  w o u l d  

be e n t i t l e d  to be informed;

(3) u n d e r  the c i r c u m s t a n c e s  consent by or on b e h a l f  of tne 

p a t i e n t  was not possible ; or

(*4) the h e a l t h  care p r o v i d e r  after  c o n s i d e r i n g  all of the 

a t t e n d a n t  facts and c i r c u m s t a n c e s  use d r e a s o n a b l e  d i s c r e t i o n  as to the 

m a n n e r  and extent that the a l t e r n a t i v e s  or risks w e r e  d i s c l o s e d  to the 

p a t i e n t  b e c a u s e  he r e a s o n a b l y  b e l i e v e d  that a full d i s c l o s u r e  w o u l d  have 

a s u b s t a n t i a l l y  a d v e r s e  e f fect on the p a t i e n t’s condition.

Sec. 09.55.560. D E F I N I T I O N S .  In secs. 530 - 560 of this c h a p t e r

(1) " h ealth care p r o v i d e r "  m e a n s  a c h i r o p r a c t o r  l i c e n s e d  

u n d e r  AS 08.20; a d e n t a l  h y g i e n i s t  licensed u n d e r  AS 08.32; a d e n t i s t  

l i c e n s e d  u n d e r  AS OS'.3 6 ; a n u r s e  licensed under AS 08.68; a d i s p e n s i n g  

o p t i c i a n  l i c ensed u n d e r  AS 03.71; an o p t o m e t r i s t  l i c e n s e d  u n d e r  AS 08.- 

72; a p h a r m a c i s t  l i c e n s e d  u n d e r  AS 08.80; a p h y s i c a l  t h e r a p i s t  l i c e n s e d  

u n d e r  AS 08.8*1; a p h y s i c i a n  l i c ensed u n d e r  AS 08.6*1; a p o d i a t r i s t ;  a 

p s y c h o l o g i s t  and a p s y c h o l o g i c a l  a s s o c i a t e  licen s e d  u n d e r  AS 08.86; and 

a h o s p i t a l  as d e f i n e d  in AS 18.20.130, i n c l u d i n g  a governmeritally o w n e d 

or o p e r a t e d  hospital;

(2) "board" m e a n s  an a r b i t r a t i o n  b oa rd e s t a b l i s h e d  u n d e r  

sec. 535 of this chapter;
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(3) "panel" means an expert a d v i s o r y  panel e s t a b l i s h e d  under

sec. 536 of this chapter.

* Sec. 3S* AS O9 .6 5 .O9O is repealed and r e - e n a c t e d  to read:

Sec. 09.65.090. CIVIL LIABILITY F O R  E M E R G E N C Y  AID. (a) A p erson 

at a h o s p i t a l  or any other location who renders emer gency care or 

emerge ncy c o u n s e l i n g  to an Injured, ill, or emoti o n a l l y  dis tra u g h t  

person w ho r e a s o n a b l y  appears to the p ers on r e n d e r i n g  the aid to be in 

Immediate need of emergency aid in order to avoid serious h a r m  or death 

is not liable for civil damages as a result of an act or o m i s s i o n  in 

r e n d e r i n g  e m e r gency aid.

(b) This secti on does not preclude liability for civil damages as 

a result of gross neglig e n c e  or reckless or intentional misconduct.

* Sec. 39- AS 18.20 is amended by a d d i n g  new sections to read:

Sec. 18.20.0*15. I N S U RANCE REQUIRED. (a). Every hospital, as a 

co n d ition of licensure, shall m a i n t a i n  and submit to the depar t m e n t  

evidence of insurance against liability to inpatients and outpa t i e n t s  

for m a l p r a c t i c e  Issued by the Medical Indemnity C o r p o r a t i o n  of Alaska, 

in amounts of not less than $200,000 per occurrence, and an aggregate  

liability per year of $1,000,000 minimum, and an a d d i t i o n a l  $20,000 for

[b) The d i r e c t o r  of insurance or his des ignee shall waive the 

requirement In (a) of this section for a ho spital if the h o s p i t a l  fur­

nishes satisfa ctory evidence of having other insurance p r o v i d i n g  c o v e r­

age in amounts not less than those specified in (a) of this section. A 

w a i v e r  granted under this subsection may not extend b e y o n d  the normal 

ration date of the hospital's  insurance policy or January 1, 1977* 

hever occurs first.

(c) The director  of insurance may permit a d e d u c t i b l e  p r o v i s i o n  in 

the policy for a hospital if the hospital

each bed over 5 0 .
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(1) demons t r a t e s  to the s a t i s f a c t i o n  of the d i r e c t o r  of

i n s u rance  that without indemnity from any other source the h o s p i t a l  has

the f i n a n c i a l  r e s o u r c e s  to d i s c harge  the m a x i m u m  p o t e n t i a l  e x p o s u r e  to 

the h o s p i t a l  by r e a s o n  of the deduct i b l e  provision;

(2) agrees to permit the M e d i c a l  Indemnity  C o r p o r a t i o n  of 

A l a s k a  to p r o v i d e  the defense to any claim brought agains t the h o s p i t a l  

if any h e a l t h  care pro vi d e r  insure d by the c o r p o r a t i o n  is also i n v o l v e d  

in the c l a i m  and to r e i m burse the corpor a t i o n  for a pro rata p o r t i o n  of 

the costs of defense; and

(3) prov ides the M e dic al Indemnity C o r p o r a t i o n  of A l a s k a  with

n o t i c e  of any c l a i m  brought against it.

Sec. 18.20.075. RISK MANAGEMEN T. (a) To be e l i gible for a 

license e a l a  hospital shall have in o p e r a t i o n  an Internal risk m a n a g e­

ment p r o g r a m  whic h shall

(1) in vestigate the frequency and causes of I n c i de nts in 

h o s p itals w h i c h  cause injury to patients;

(2) d e v elop and implement m e a s u r e s  to m i n i m i z e  the r i s k  of 

injury to patients; in d e v e l o p i n g  these m e a s u r e s  each h o s pital shall 

take into account r e c o m m e n d a t i o n s  of the m e d i c a l  staff, the M e d i c a l  

In d e m n i t y  C o r p o r a t i o n  of Alaska, p r ivate underwrite rs, indust ry s t a n­

dards, e x p e r i e n c e  oi other hospitals, and r e c o m m e n d a t i o n s  of l i c e n s i n g  

boards of other h ealth care providers; and

(3) a n a lyze patient grieva n c e s  which r e l a t e  to patient care, 

(b) The d epartment shall adopt by r e g u l a t i o n  japd^^$u^wrlt

risk m a n a g e m e n t  programs in h o s p itals in the state w h i c h  may vary 

a c c o r d i n g  to the size of the hospital, the type of care offered by the 

hospital, and other factors found r e l evant by the department.
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* Sec. 40. AS 18 is a m e nded by a d d i n g  a n e w  chapter to read:

CH APTER 23'. HEALTH CARE S E R V I C E S  INFORMATION.

Sec. 18.23.010. L I M I T A T I O N  O N  L I A B I L I T Y  F O R  P E R SONS P R O V IDIN G 

I N F O R M A T I O N  TO R E V I E W  ORGANIZATI ON. (a) No p e r s o n  p r o v i d i n g  i n f o r m a­

tion to a r e v i e w  o r g a n i z a t i o n  is subject to a c t i o n  for damages or otner 

r e l i e f  by r e a s o n  of h a v i n g  f u r n i s h e d  that in formation, u n less the 

i n f o r m a t i o n  is false and the p e r s o n  p r o v i d i n g  the i n f o r m a t i o n  k n e w  or 

had reason to know the i n f o r m a t i o n  was false.

(b) No p r i v i l e g e  of c o n f i d e n t i a l i t y  a r i s i n g  from a physic i a n -  

patient r e l a t i o n s h i p  may be I n v oked  to w i t h h o l d  p e r t i n e n t  i nform a t i o n  

from r e v i e w  by a r eview organization.

Sec. 18.23.020. L IMITA T I O N  ON L I A B I L I T Y  FOR M E M B E R S  OF R E VIEW 

ORGANIZA TIONS. No person who is a m e m b e r  or e m p l oyee of, or who acts in 

an a d v isory capacity to, or who furnis hes c o unsel or services to a 

re v i e w  o r g a n i z a t i o n  is liable for dama ges or o t her r e l i e f  in an a ctio n  

brought by a n o t h e r  whose activi t i e s  have been or are b e i n g  s c r u t i n i z e d  

or r e v i e w e d  by a r eview organization, by r e a s o n  of the p e r f o r m a n c e  of a 

duty, function or a c t ivity of the r e v i e w  o r g a n i z a t i o n ,  unless the 

p e r f o r m a n c e  of the duty, f u n ction or a c t i v i t y  was m o t i v a t e d  by m a l i c e  

to w a r d  the a f f e c t e d  person. Nc p e r s o n  is liable for damages or other  

re l i e f  in an a c t i o n  by r eason of his p e r f o r m a n c e  of a duty, function, or 

ac t iv ity as a m e m b e r  of a r e vi ew o r g a n i z a t i o n  or by r e a s o n  of a r e c o m­

me n d a t i o n  or a ction of the r e v i e w  o r g a n i z a t i o n  when the p e r s o n  acts in 

the r e a s o n a b l e  b elief that the a c t i o n  or r e c o m m e n d a t i o n  is w a r r a n t e d  by 

facts kno wn to the person or to the r e v i e w  o r g a n i z a t i o n  after r e a s o n a b l e  

efforts  to a s c e r t a i n  the facts u p o n  w h i c h  the r e view o r g a n i z a t i o n’s 

a c t i o n  or r e c o m m e n d a t i o n  is made.

Sec. 18.23.030. CONFID E N T I A L I T Y  OF RECORDS OF R E V I E W  ORGANIZATION.
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(a) E x c e p t  as p r o v i d e d  in (b) of this section, all d a t a  a n d  i n f o r m a t i o n  

a c q u i r e d  by a r e v i e w  o r g a n i z a t i o n ,  in the exercise o f  its duties- a n d  

f u n c t i o n s ,  shall be held in c o n f i d e n c e  a n d  may not be d i s c l o s e d  to 

a n y o n e  except to the extent n e c e s s a r y  to c arry out the p u r p o s e s  of the 

r e v i e w  o r g a n i z a t i o n ,  and is not subjec t to s u b poena or discov e r y .

E x c e p t  as p r o v i d e d  in (b) of this section, no p e r s o n  d e s c r i b e d  i n  sec.

20 of this c h a p t e r  may d i s close what t r a n s p i r e d  at a m e e t i n g  of a 

r e v i e w  o r g a n i z a t i o n  except to the extent n e c e s s a r y  to carry  out the 

p u r p o s e s  of a r e v i e w  o r g aniza tion, and the p r o c e e d i n g s  and r e c o r d s  o f  a 

r e v i e w  o r g a n i z a t i o n  are not subje ct to d i s c o v e r y  or i n t r o d u c t i o n  into 

e v i d e n c e  in a civil a c t i o n  a g a i n s t  a h e a l t h  care p r o v i d e r  a r i s i n g  out 

of the m a t t e r  w h i c h  is the subjec t of c o n s i d e r a t i o n  by the r e v i e w  

o r g a n i z a t i o n .  Information, d ocume nts, or r e c o r d s  o t h e r w i s e  a v a i l a b l e  

f r o m  o r i g i n a l  sou rces are not immune f r o m  d i s c o v e r y  or use in a c i v i l  

a c t i o n  m e r e l y  b e c a u s e  they were  p r e s e n t e d  d u r i n g  p r o c e e d i n g s  o f  a 

r e v i e w  o r g a n i z a t i o n ,  n or may a p e r s o n  who t e s t i f i e d  b e f o r e  a r e v i e w  

o r g a n i z a t i o n  o r  who is a m e m b e r  of it be p r e v e n t e d  f r o m  t e s t i f y i n g  as 

to m a t t e r s  w i t h i n  his knowledge, but a w i t n e s s  may not be a s k e d  a b o u t  

his t e s t i m o n y  b e f o r e  a r e v i e w  o r g a n i z a t i o n  or o p i n i o n s  f ormed b y  h i m  as 

a r e s u l t  of its h earings, e xcept as p r o v i d e d  in (b) of this section.

(b) Testi mony, documents, p r o c e e d i n g s ,  records, and o t h e r  e v i d e n c e  

a d d u c e d  b e f o r e  a r e v i e w  o r g a n i z a t i o n  that are o t h e r w i s e  i n a c c e s s i b l e  

u n d e r  this s e c t i o n  may be o b t a i n e d  by a h e a l t h  care p r o v i d e r  w h o  c l a i m s  

that d e n i a l  is unrea s o n a b l e ,  or may be o b t a i n e d  u n d e r  s u b p o e n a  or 

d i s c o v e r y  p r o c e e d i n g s  brou ght by a p l a i n t i f f  who c laims that i n f o r m a t i o n  

p r o v i d e d  to a r e v i e w  o r g a n i z a t i o n  was false and c la ims that the p e r s o n  

p r o v i d i n g  the i n f o r m a t i o n  knew or had r e a s o n  to know the i n f o r m a t i o n  was 

false.

(c) N o t h i n g  in this c h apter p r e v e n t s  a p e r s o n  w h o s e  c o n d u c t  o r
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c o m p e t e n c e  has b e e n  r e v i e w e d  u n d e r  this c h a p t e r  f r o m  o b t a i n i n g ,  f o r  the 

p u r p o s e  of a p p e l l a t e  r e v i e w  of the a c t i o n  of the r e v i e w  o r g a n i z a t i o n ,  

any t e s t i m o n y ,  documents, p r o c e e d i n g s ,  r e c o r d s  and o t h e r  e v i d e n c e  

a d d u c e d  b e f o r e  the r e v i e w  o r g anization .

Sec. 18.23.040. P E N A L T Y  F O R  V I O L A T I O N .  O t h e r  t h a n  as a u t h o r i z e d

by sec. 30 o f  this chapter, a d i s c l o s u r e  of d a t a  a n d  i n f o r m a t i o n  a c­

q u i r e d  by a r e v i e w  c o m m i t t e e  or of w h a t  t r a n s p i r e d  at a r e v i e w  m e e t i n g  

is a m i s d e m e a n o r  and p u n i s h a b l e  u n d e r  AS 11.05.010.

Sec. 18.23.050. P R O T E C T I O N  OF PATIENT. N o t h i n g  i n  this c h a p t e r

r e l i e v e s  a p e r s o n  of l i a b i l i t y  w h i c h  he h a s  i n c u r r e d  or m a y  i n c u r  to a 

p e r s o n  as a r e s u l t  of f u r n i s h i n g  h e a l t h  care tc the p a t i e n t .

Sec. 18.23.060. P A R T I E S  B O U N D  BY R E V I E W .  W h e n  a  r e v i e w  o r g a n i­

zat i o n  r e v i e w s  m a t t e r s  u n d e r  sec. 7 0 ( 5 ) (H) of this c h a p t e r  no p a r t y  is 

b o u n d  by a r u l i n g  of the o r g a n i z a t i o n  in a c o n t r o v e r s y ,  d i s p u t e  or 

q u e s t i o n  u n l e s s  he a g r e e s  in advan c e ,  e i t h e r  s p e c i f i c a l l y  or g e n e r a l l y ,  

to be b o u n d  b y  the ruling.

Sec. 18.23.070.  D E F I NITIONS. In this chapter, u n l e s s  the c o n t e x t  

o t h e r w i s e  r e q u i r e s ,

(1) " a d m i n i s t r a t i v e  s ta ff" m e a n s  the s t a f f  o f  a h o s p i t a l  or

clinic;

(2) " h e alth  care" m e a n s  p r o f e s s i o n a l  s e r v i c e s  r e n d e r e d  b y  

a h e a l t h  care p r o v i d e r  o r  an e m p l o y e e  of a h e a l t h  care p r o v i d e r ,  a n d  

s e r v i c e s  f u r n i s h e d  by a sanatorium, rest home, n u r s i n g  home, b o a r d i n g  

h o m e  or o t h e r  i n s t i t u t i o n  for the h o s p i t a l i z a t i o n  or c a r e  o f  h u m a n  

b e i n g s ;

(3) "health  care p r o v i d e r "  m e a n s  a c h i r o p r a c t o r  l i c e n s e d  

u n d e r  AS 08.20; a d enta l h y g i e n i s t  l i c e n s e d  u n d e r  AS 08.32; a d e n t i s t  

l i c e n s e d  u n d e r  AS 0 8 .3 6 ; a n u r s e  l i c e n s e d  u n d e r  AS 08.68; a ’d i s p e n s i n g  

o p t i c i a n  l i c e n s e d  u n d e r  AS 08.71; an o p t o m e t r i s t  l i c e n s e d  u n d e r  AS 08.-
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72; a  p h a r m a c i s t  l i c e n s e d  u n d e r  AS 08.80; a p h y s i c a l  t h e r a p i s t  l i c e n s e d  

u n d e r  AS 08.84; a p h y s i c i a n  licensed u n d e r  AS 08.64; a p o d i a t r i s t ;  a 

p s y c h o l o g i s t  and a p s y c h o l o g i c a l  a s s o c i a t e  l i c e n s e d  u n d e r  AS 08.86; and 

a h o s p i t a l  as d e f i n e d  in AS 18.20.130, i n c l u d i n g  a g o v e r n m e n t a l l y  o w n e d  

or o p e r a t e d  hospital;

(4) " p r o f e s s i o n a l  service" m e a n s  s e rvic e r e n d e r e d  by a 

h e a l t h  care p r o v i d e r  of the type he is l i c e n s e d  to rende r;

(5) " r e v i e w  o r g a n i z a t i o n "  m e a n s  a h o s p i t a l  g o v e r n i n g  b o d y  o r  

a c o m m i t t e e  whose m e m b e r s h i p  is l i m i t e d  to h e a l t h  c a r e  p r o v i d e r s  and 

a d m i n i s t r a t i v e  staff, except w h e r e  o t h e r w i s e  p r o v i d e d  for by s t a t e  or 

f e d e r a l  law, and w h i c h  is e s t a b l i s h e d  by a h o s p i t a l ,  by a clinic', by 

one or m o r e  state or local a s s o c i a t i o n s  of h e a l t h  c a r e  p r o v i d e r s ,  by an 

o r g a n i z a t i o n  of h e a l t h  care p r o v i d e r s  f r o m  a p a r t i c u l a r  a r e a  or m e d i c a l  

in stitution , or by a p r o f e s s i o n a l  s t a n d a r d s  r e v i e w  o r g a n i z a t i o n  e s t a b­

lished u n d e r  42 U.S.C., sec. 1 3 2 0c-l et seq., to g a t h e r  and r e v i e w  

i n f o r m a t i o n  r e l a t i n g  to the care and t r e a t m e n t  o f  p a t i e n t s  for the 

p u r p o s e s  of

(A) e v a l u a t i n g  and i m p r o v i n g  the q u a l i t y  of h e a l t h  care 

r e n d e r e d  in the a r e a  or m e d i c a l  i n st itution;

(B) r e d u c i n g  m o r b i d i t y  or m o r t a l i t y ;

(C) o b t a J n i n g  and d i s s e m i n a t i n g  s t a t i s t i c s  and i n f o r­

m a t i o n  r e l a t i v e  to the t r e a tment a nd p r e v e n t i o n  o f  d i s e as es,  

i l l n e s s  and injuries;

(D) d e v e l o p i n g  and p u b l i s h i n g  g u i d e l i n e s  s h o w i n g  the 

norms of h e a l t h  care in * he area or m e d i c a l  inst it u t i o n ;

(E) d e v e l o p i n g  and p u b l i s h i n g  g u i d e l i n e s  d e s i g n e d  to 

keep the cost of h e a l t h  care w i t h i n  r e a s o n a b l e  bounds;

(F) r e v i e w i n g  the q u ality or cost of h e a l t h  c a r e  s e r­

vic e s  p r o v i d e d  to e n r o l l e e s  of h e a l t h  m a i n t e n a n c e  o r g a n i z a t i o n s ;

F C C S  SCS C S H B  574 -28-
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(G) a c t i n g  as a p r o f e s s i o n a l  s t a n dards r e v i e w  o r g a n i­

zation u n d e r  ll2 U.S.C., sec. 1320c~.l et seq.;

(H) reviewi ng, r u l i n g  on, or a d v i s i n g  o n  c o n t r o v e r s i e s ,  

d i s p u t e s  or q u e s t i o n s  b e t w e e n

(1) a h e a l t h  i n s u r a n c e  c a rrier or h e a l t h  m a i n t e­

nan c e  o r g a n i z a t i o n  and one or m o r e  o f  Its I n s u r e d  or e nrol-  

l e e s ;

(ii) a p r o f e s s i o n a l  l i c e n s i n g  board, a c t i n g  u n d e r  

its p owers of d i s c i p l i n e  or l i cense r e v o c a t i o n  or suspen s i o n ,  

and a h e a l t h  care p r o v i d e r  l i c e n s e d  by it w h e n  the m a t t e r  is 

r e f e r r e d  to a r e v i e w  o r g a n i z a t i o n  by the p r o f e s s i o n a l  l i c e n­

sing board;

(iii) a h e a l t h  care p r o v i d e r  and his p a t i e n t s  c o n­

cer n i n g  d i a g n o s i s ,  treat ment or care, or a c harge o r  fee;

(iv) a h e a l t h  care p r o v i d e r  and a h e a l t h  i n s u r a n c e  

c a r rier or h e a l t h  m a i n t e n a n c e  o r g a n i z a t i o n  c o n c e r n i n g  a charge 

or fee for h e a l t h  care services p r o v i d e d  to an i n s u r e d  or 

enrollee; or

(v) a h e a l t h  care p r o v i d e r  or his p a t i e n t s  and the 

federal  or a state or local g o v e r n m e n t ,  or a n  a g e n c y  of the

f e d e r a l  or a state or local g o vernment;

(I) a c t i n g  on the r e c o m m e n d a t i o n  of a c r e d e n t i a l  r e v i e w  

c o m m i t t e e  or a g r i e v a n c e  committee.

* Sec. **!. AS 21 is a m e n d e d  by a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  88. H E A L T H  CAR E P R O V I D E R S  INSURANCE.

A R T I C L E  1. PURPOSE.

Sec. 21.88.010. P U R P O S E  OP CHAPTER. It is the p u r p o s e  of this 

c h a p t e r  to p r o v i d e  a m e a n s  of f u r n i s h i n g  h e a l t h  care p r o v i d e r s  w i t h

a d e q u a t e  i n s u r a n c e  agains t li ability for m e d i c a l  n egligence.
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A R T I C L E  2. M E D I C A L  INDEMNITY  CORPOR A T I O N  OF ALASKA.

Sec. 21.88.020. C O R P O R A T I O N  CREATED. There is c r e ated the Medical 

I n d e m n i t y  C o r p o r a t i o n  of Alaska w h i c h  is a public c o r p o r a t i o n  h a v i n g  a 

legal e x i s t e n c e  indepe ndent of and separate from the state. O bligations 

i ssued by the corpo r a t i o n  do not constitute a debt, l i a b ility or o b l i g a­

tion of the state or a pledge of full faith and credit of the state.

Sec. 21.88.030. C O R P O R A T I O N  B OARD OF GOVERNORS. (a) The c o r­

pora t i o n  shall exercis e its powers through a board of g o v e r nors w h i c h  

is a p p o i n t e d  by the governor of the state and conf irmed by the 

legislature. M e m b e r s  of the board of governors shall be Alaska r e s i­

dents as follows:

(1) two p hysic i a n s  licensed in the state; one o f  the p h y s i­

cians shall be enga ged in group practice in a clinic of six or more  

physicians;

(2) an a d m i n i s t r a t o r  or senior executive o f f i c e r  e m p l oyed by 

a h o s p i t a l  licensed in the state;

(3) t w O | pr*ofeasnlon^lsj| from Insurance companies a u t h o r i z e d  

in the state;

(Jl) two persons who are not health care p r o v iders or f i n a n­

cially interested in the field of h ealth care or r e p r e s e n t a t i v e s  of the 

insur a n c e  industry.

(b) The t e r m  of office of each governo r is three years, except

that the g o v e r n o r  of the state shall designat e two initially  app oi n t e d

govern ors to serve for one yea r and two initially appo i n t e d  governors to

serve for two years. Upon the ex pira t i o n  of the term of a governor, the

go v e r n o r  of the state shall appoint a su ccessor who shall be from the
CO

same class d e s c r i b e d  in (^) of this section as the g o v e r n o r  whose term  

has expired.

(c) U p o n  a governor's early resignation, death or inability to

FCCS SCS CSHB 57^ -30-
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serve, the g o v e r n o r  of the state shall a p point a s u c c e s s o r  from the same
cU

class defined in (p ) of this sect ion as the t e r m i n a t i n g  governor, who  

shall serve for the u n e x pired  tern.

(d) The di rector or his d e s ignee is not a v o t i n g  m e m b e r  of the 

board of governors but shall be n o t i f i e d  by the boar d of and have the 

right to attend and p articipate in all m e e tings and p r o c e e d i n g s  of the 

b o a ^ d .

(e) M e mbers of the board of g o v e rnors r e c e i v e  c o m p e n s a t i o n  from 

the c o r p o r a t i o n  of $100 per day when the board meets and ne cessary 

travel expenses.

Sec. 2 1 . 8 8 . OllO. C O R P O R A T I O N  PLAN OF OPERATION. (a) W i t h i n  30 

days after the effective date of this chapter, the b o ard of governors 

shall prep are and submit to the d i r e c t o r  for a p p r o v a l  a plan of o p e r a­

tion w h i c h  pr ovides for the fair, r e a s o n a b l e  and e q u i ta ble a d m i n i s t r a­

tion of the affairs of the corpora tion and the d i s c harg e of the p u r poses 

for which it is created. The plan and any amendments  to it become 

e f f e ctive upon the directo r's approval. If the board of g o v e r nors falls 

to submit a plan of operation, or if at a subsequent time the board of 

g overnors fails to submit suitable amend m e n t s  to the plan, the d i r e c t o r  

shall, after notice and hearing, adopt and promu l g a t e  a plan of o p e r a­

tion or a mendments which are necessary or a d v i s a b l e  to carry out the 

p r o v i s i o n s  of this chapter. Adoption o f  the plan is not subject to the 

A d m i n i s t r a t i v e  Procedure Act (AS M . 6 2 ) .

(b) The plan of oper ation shall

(1) establish the procedures by which all the powers and 

duties of the corpora tion specified in sec. 50 of this cha pter shall be 

performed;

(2) esta blish procedures for h a n d l i n g  a s sets and d i s c h a r g i n g

liabilities of the corporation;

- 3 1 -  FCCS SC S  CSHB 57^
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(3) estab lish regulaj?^times and places for m e e t i n g s  of the 

b o a r d  of governor's; /

(4) e s t a b l i s h / p r o c e d u r e s  for r e cord s to be kept of all

f i n a n c i a l  trans actions of the corporation, its agents, and the b o a r d  of

/
governors;

(5) establish the p r o c e d u r e s  for a w a r d i n g  c o n t racts to carry 

out the p rovis i o n s  of this chapter;

(6) esta blish the proced u r e s  for i s sui ng c o n t r a c t s  cf i n s u r­

ance as provided in sec. 50 of this c h ap ter and for the d e t e r m i n a t i o n  of

ra tes;

(7) contain ad dit i o n a l  p rovi s i o n s  n e c e ssary for the e x e c u t i o n  

of \the powers and duties of the corporation.V
Sec. 21.88.050. POWERS A N D  DUTIES OF THE CORPORATION. (a) The 

c o r p o r a t i o n  shall

(].) in the form a p p roved by the director, issue to all 

p h y s i c i a n s  and hospitals who pay the premium s for it a con tract or 

c o n t racts  indemnifying  the physicians  and h o s p i tals and their e m p l o y e e s  

who are p h y s icians against loss by r eason  of l i a b il ity for p r o f e s s i o n a l

s e r v i c e s v o n  an ccurrence b a s l s ^ a n d  a g r e e i n g  to t ender  on b e h a l f  of th • 

p h y s i c i a n s  and h o s p itals and their employe es w ho are p h y s i c i a n s  a 

d e f e n s e  in a p r o c e e d i n g  brought under A3 09.55*530 - 09.55.560; the 

limit of lia bility shall be no less than the m i n i m u m  liability c o v e r a g e  

r e q u i r e m e n t s  to be m a i n t a i n e d  un der AS 08.64.215 and AS 18.20.045; the 

c o n t r a c t  shall cover the defense against but need not indemnify a c l a i m  

for p u n i t i v e  damages; at the o ption of the p h y s i c i a n  or h o s p i t a l  and for 

an a d d i t i o n a l  p r e m i u m  the contract may c over claims agai nst the p h y s i­

cian or h o s pi tal that arise out of p r o f e s s i o n a l  services p e r f o r m e d  by th( 

p h y s i c i a n  or hospi t a l  after D e c e m b e r  31, 1974 except that c o v erage wi ll 

not be p r o v i d e d  for a cla im already filed or of which the p h y s i c i a n  or

F C C S  S C S  CSHfa 574
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hospital had or reasonably should, have had notice at the time the 

retroactive insurance was purchased;

(21 in a form approved by the director and for a premium 

determined under sec. 8C of this chapter, issue contracts of insurance 

on an occurrence basis indemnifying chiropractors, dental hygienists, 

dentists, nurses, dispensing opticians, optometrists, pharmacists, 

physical therapists, or psychologists and psychological associates, if 

a finding of unavailability of insurance and impairment of services has 

been made under AS 08.20.115, AS 08.32.015, AS 0 8 .3 6 .115, AS 08. 6 8 .1 6 5 , 

AS 0 8 .7 1 .0 8 5 , AS 0 8 .7 2 .1 1 5 , AS 08.30.115, AS 08.8*1.035, or AS 08.86.125; 

and agreeing to tender on behalf of the person insured under this 

paragraph a defense in a proceeding under AS 09.55.530 - 09.55.560; the

■F
contract shall cover the defense against but need not indemnify a claim 

for punitive damages;

(3) charge a premium, for the protection provided by the 

contracts issued by the corporation which shall be determined by the 

board of governors in accordance with sec. 8 0  of this chapter and 

subject to the approval of the director;

(*0 comply with or be subject to AS 21.06.090; 21.06.120; 

21.06.HI0; 21.0b.l60; 21.06.250; AS 21.09.l80; 21.09.190; 21.09.200; 

21.09.250; 21.09.280; AS 2 1.12.020(b), (c), (d), and (e); and c h s . 18, 

21, 2H, and 36 of this title; and shall be exempt from p a r t i c i p a t i o n  as 

a m e m b e r  insurer in the Alaska Insur ance Guaranty Corporation;

(5) carry out the obligations of the contracts issued by the 

corporation by defending all covered claims made against insured health 

care providers and by paying all liabilities which are finally adjudi­

cated against the insured health care provider or which may in the 

opinion of the corporation reasonably be expected to be finally adju d i­

cated against the health care provider to the extent of the contract

- 3 3 -  P C C S  S C S  C S H B  57*1
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obligation;

(6) p r o v i d e  cove r a g e  to physician s and hospi tals for liability 

in excess of the m i n i m u m  limits r e q uired for licensure as a p h y s i c i a n  or 

hospital, but limited to $1,000,000 for physi cians and $5,000,000 for 

hospitals, if there is a f i nd ing by the director that this coverage is 

un a v a i l a b l e  at a r e a s o n a b l e  cost and that this coverage can be made  

a v a i lable at a r e a s o n a b l e  cost through the corporation; if this p a r a­

gra p h  is implemented, then each p h y s i c i a n  or h ospital o b t a i n i n g  excess 

coverage up to these amounts shall obtain it from the corporation, and 

the c o r p o r a t i o n  may p r o c u r e  r e i n s u r a n c e  for all risks incurred by 

contracts Issued u n d e r  this p a r a g r a p h  from the private market.

(b) The c o r p o r a t i o n  may

(1) employ or r e t a i n  persons, individual or corporate, to

d i s c h a r g e  its ob liga t i o n s  and pay rea sonable compensat ion for those 

services; employees  of the c o r p o r a t i o n  are not considered state e m­

ployees;

(2) r e c o m m e n d  that the d i r e c t o r  hold public hearings  for the 

p u r p o s e  of c o m m e n c i n g  o p e r a t i o n  of the joint u n d e r w r i t i n g  a s s o c i a t i o n  

e s t a b l i s h e d  under secs. 110 - 180 of this chapter; if the joint u n d e r­

wr i t i n g  a s s o c i a t i o n  begins operation, the corpo ration may p u r cha se  

r e i n s u r a n c e  from the a s s o c i a t i o n  for any of the liability Incurred by 

contracts issued by the corporation;

(3) provi de c o v erage  to physici ans and hospital s for other 

h a z a r d s  when there is a f i n ding by the director that this coverage is

ot h e rwise u n a v a i l a b l e  by r e a s o n  of the ope ration of the corporation;

(̂ 1) b o r r ow or a d v ance funds necessary to carry out the

purpose s of the corporation;

(5) neg ot i a t e  and b e c o m e  a party to those cont racts as are 

ne c e ssary to carry out the p u r poses  of the corporation;

FCCS SCS CSH13 57'l -3^-
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(6) sue or be sued in the name of the corporation;

(7) p r ovide risk mana ge m e n t  advice and services to hospitals;

(8) n e g o tiate and become a p arty to cont racts for manag e m e n t

services for the corporation; , ,,
cA/efcy e>uf

r (9) p e r f o r m  all other acts n e c e s sary a n d  p r o p e r  to/e-f-fecirtrai*?-
OUTl€ b of L
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Sec. 21.C8.060. P R EMI UM TAX. The c o r p o r a t i o n  shall pay a p r e m i u m  

tax in the amount of one and one-ha lf per cent of the total direct 

p r e m i u m  income r e c e i v e d  by the corpora tion d u r i n g  tne y e a r  ending on the 

p r e c e d i n g  D e c e m b e r  3 1 } af ter d e d u c t i n g  the appli c a b l e  cancellations, 

r e t u r n e d  premium, the u n a b s o r b e d  p o rtion of any deposit premiums, all 

p olicy dividends, u nabso r b e d  premiums r e f unded to policy h o l d e r s ,  refunds, 

savings, savings coupons and ot her similar r e t u r n s  paid or credited to 

polic y h o l d e r s  with respect to their policies. The tax shall be paid to 

the d i r e c t o r  annually before April 1 of each year.

See. 21.88.070. STATISTICS. The c o r p o r a t i o n  shall collect, 

m a i n t a i n  and report i n f o r m a t i o n  conce r n i n g  claims again st health care 

providers. The i n f o r m a t i o n  shall be on forms p r e s c r i b e d  by the d i r e c­

tor, and shall be s ufficie nt to enable a p roper d e t e r m i n a t i o n  of losses 

for rate m a k i n g  and to Identify causes and sources of loss for loss 

control. At least annually the c o rporation shall r eport to the d i r e c t o r 

the n u m b e r  and amount of claims filed, reserved, paid, settled and 

a d j u d i c a t e d  d u r i n g  the year, the premiums paid to and the expenses 

incurred by the c o r p o r a t i o n  d u rin g the year. This report shall be 

available to the public. The d i r ector may r e q u ire that supplemental 

reports include the names of insured health care p r o v i d e r s  and the 

claimants; however, no reports which become a v a i l a b l e  to the public may 

include the names of health care providers or c l a i m a n t s  or i n f o r m a t i o n 

that will permit by infe rence the identity of specific health care

- 3 5 -  F C C S  S C S  C S H B  5 7 'i
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p r o v i d e r s  or claimants. All statistic s shall be m a d e  a v a i lable to the 

a p p r o p r i a t e  l i c e n s i n g  b oar d or agency.

Sec. 21.88.080. RATES. The rates a n d  r a t i n g  plans used by the 

corpor a t i o n  for the p o l icies issued shall be d e t e r m i n e d  by license 

c a t e gory of h e a l t h  care p r o v i d e r s  in a c c o r d a n c e  w i t h  all of the f o l­

low i n g  :

(1) rates for phys ic i a n s  shall be set as a fun ct i o n  of the 

p h y s i c i a n’s m e d i c a l  revenue;

(2) rates for h o s p itals shall be set as a function  of the 

n u m b e r  of p e r m anen t beds in the hospital;

(3) a m i n i m u m  ra te may be set for each c a t egory of h e a l t h  care 

p r o v i d e r  or d i s c i p l i n e  or c l a s s i f i c a t i o n  w i t h i n  the license category;

(*J) rates may not be excessive; r a t e s  are e x c e ssive  if, a f t e r  

a p e r i o d  of time and w i t h  respec t to an amount of gross p r e m i u m  wh ich  

are a c t u a r i a l l y  credible, the premiu ms exceed losses in curred by the 

c orporation, i n c l u d i n g  losses paid, r e s e r v e s  for claims r e p o r t e d  and 

unpaid, r e s erves for claims incurred d u r i n g  the p ol icy period and not 

reported, p r o v i d e d  that reserves for claims i n c u r r e d  d u r i n g  the p olicy  

p e r i o d  and r e a s o n a b l y  expe cted to be r e p o r t e d  a f t e r  three years after  

the incident m a y  be inc luded on a d i f f erent  basis due to the a d d i t i o n a l  

finan c i a l  f lexi b i l i t y  p r o v i d e d  by the corporation, and re ason a b l e  e x­

penses for the o p e r a t i o n  of the corporation;

(5) rates shall not be inadequate; r a t e s . a r e  inadequate if, 

based on a v a i l a b l e  a c t u a r i a l  data, the p r e miu ms to be paid by the 

h e a l t h  care p r o v i d e r s  are or may re ason a b l y  be e x p ected to be i n s u f­

ficient to pay for losses Inc urred by the corporatio n, j.ncluding claims  

paid, reserves for claims r e p o r t e d  and unpaid, r e s e r v e s  for claims 

i n c u r r e d  d u r i n g  the policy p e riod and not reported, p r o v i d e d  that r e­

serves for claims incurr ed d u r i n g  the policy p e r i o d  and re asonably  
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e x p e c t e d  to be r e p o r t e d  after three years after the i n c i d e n t  may be 

inclu d e d  on a d i f f ere nt basis due to the a d d i t i o n a l  financi al f l e x i b i l­

ity p r o v i d e d  by the corporation, and r e a s o n a b l e  e x p enses for the o p e r a­

tion of the corporation;

(6) r ates may not be u n f a irly d i s c r i m i n a t o r y ;

(7) rates shall be adju sted annually;

(8) rates for any policy year shall be c a l c u l a t e d  to include  

the adjus tment for a ctual experi ence of the c o r p o r a t i o n  as d e v e l o p e d  for 

the p r e c e d i n g  four policy years;

(9) in c o n s i d e r i n g  losses to be incurred, changes in the law, 

national, r e g i o n a l  or local trends in m e d i c a l  n e g l i g e n c e  awards, and 

o ther rele vant factors may be considered;

(10) income from the investment of r e s e r v e s  shall be c o n­

sidered;

(11) i ndividu al risk  u n d e r w r i t i n g  factors shall be considered;

(12) d i s c i p l i n e s  and c l a s s i f i c a t i o n s  w i t h i n  the license c a t e­

gories of healt h care p roviders shall be considered;

(13) amounts sufficient for r e p a y ment of loan oblig a t i o n s  

shall be considered.

Sec. 21.88.090. P A Y MENT OF PREMIUMS; C A N C E L L A T I O N  OF INSURANCE.

The c o r p o r a t i o n  may p r o vi de for installment p a yment of p r e m i u m s  in which 

event each installment is due by the date specified. The c o r p o r a t i o n  

may cancel any of its pol icies in the event of n o n p a y m e n t  of any p r e m i u m  

or installmen t on a premium, or other charge, by m a i l i n g  or d e l i v e r i n g  

to the insured at the address shown on the policy and to the agency of 

the state issuing the i n s u r e d’s license f/ritten n o t i c e  of cancellation. 

C a n c e l l a t i o n  is not effective until 30 days after the dat e notice is 

posted by the corporation.

A R TIC LE 3. J O I N T  UN DERW R I T I N G  ASSOCIATION.

- 3 7 -  FCCS SC S  CSHB 57*1

20



1

2

3

4

5

6

7

8

9

10

II

12

13

14

15

lb

17

18

19

20

21

22

23

24

25

26

27

2o

29

LA

W O R K  D R A F T  C O P Y  W O R K  D R A F T  C O P Y  W O R K  D R A F T  C O P Y

A/  Sec. 21.88.110. A S S O C I A T I O N  CREATED. (a) The H e a l t h  Care Pro-

/ viders  Joint U n d e r w r i t i n g  A s s o c i a t i o n  is c r e a t e d  as an a s s o c i a t i o n

h a v i n g  a legal e x i s t e n c e  i n dependent  of and separ ate f r o m  the state and 

c o n s i s t i n g  of aJ.1 l i c ensed (1) h e a l t h  care service c o r p o r a t i o n s  as 

d e f i n e d  in AS 21.87.330; (2) d i s a b i l i t y  insu rers as d e f i n e d  in AS 21.12.- 

050; (3) p r o p e r t y  insurers as d e fined in AS 21.12.060; a n d  (4) casualty 

in s ur ers as d e f i n e d  in AS 21.12.070. O b l i g a t i o n s  issu ed by the a s s o c i a­

tion do not c o n s t i t u t e  a debt, liability or o b l i g a t i o n  of the state or a 

p l e d g e  of full faith and credit of the state.

(b) E v e r y  insurer d e s c r i b e d  in (a) of this s e c t i o n  is a m e m b e r  cf

\ the a s s o c i a t i o n  and shall r ema in a m e m b e r  as a c o n d i t i o n  of its a u thor-

\  ity to c o n t i n u e  to tran s a c t  that kind of b u s i n e s s  in the state.

(c) The a s s o c i a t i o n  shall c o m me nce o p e r a t i o n  if the d i r e c t o r  

finds, a f t e r  public hearing, that a m a r k e t  for r e i n s u r a n c e  is needed by 

the c o r poration. After the a s s o c i a t i o n  has c o m m e nced o per ation, if the 

d i r e c t o r  determ i n e s ,  a f t e r  public hearing, that a market for rei nsu r a n c e  

is no l o n g e r  n e e d e d  by the corporation, the a s s o c i a t i o n  shall cease Its 

u n d e r w r i t i n g  operations.

Sec. 21.88.120. PURPOSE. The p u r p o s e  of the a s s o c i a t i o n  is to 

provide a m a r k e t  for m e d i c a l  m a l p r a c t i c e  r e i n s u r a n c e  to the c o r p o r a t i o n  

on a s e l f - s u p p o r t i n g  basis without subsidy from  a s s o c i a t i o n  members.

Sec. 21.88.130. A S S O C I A T I O N  B O A R D  OF DIRECTORS;  TERM; C O M P E N S A­

TION. (a) The a s s o c i a t i o n  shall be g o v e r n e d  by a board of directors  

ap p o i n t e d  by the governor of the state and c o n s i s t i n g  of two r e p r e s e n t a -  

tives of d o m e s’ic casualty and prope rty insurers, one r e p r e s e n t a t i v e  of 

a d m itted d i s a b i x i t y  insurers, one r e p r e s e n t a t i v e  of h e a l t h  care service 

corporations , one r e p r e s e n t a t i v e  of foreign casualty and p r o perty 

insurers, and two p e rson s from the public.

(b) M e m b e r s  of the b o ard of d i r e c t o r s  serve t h r e e - y e a r  terms.
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(c) M e m b e r s  of the b o a r d  of d i r e c t o r s  r e c e i v e  c o m p e n s a t i o n  from 

the a s s o c i a t i o n  of $100 per day when the b o a r d  m e e t s  a n d  n ecessary 

travel expenses.

Sec. 21.88.140. A S S O C I A T I O N  PLAN OF OPERATION. (a) W i t h i n  30 

days a fter the a s s o c i a t i o n  commences o p e r a t i o n  the board of directors 

shall p r e pare  and submit to the d i r e c t o r  for his a p p r o v a l  a pl an of 

o p e r a t i o n  w h i c h  p r o v i d e s  for the fair, r e a s o n a b l e  and equitable a d m i n i s­

tra t i o n  of the affairs  of the a s s o c i a t i o n  and the d i s c h a r g e  of the 

p u r p o s e s  for w h i c h  it is created. The plan and any amendm e n t s  to it 

become effe ctive upon the d i r e c t o r ' s  approval. If the board of directors 

has failed to submit a plan of operation, or if at any subsequent time 

the boa rd of d i r e c t o r s  falls to submit suitab le a m e n d m e n t s  to the plan, 

the d i r e c t o r  shall, a f t e r  notice and hearing, adopt and p r o m u l g a t e  a 

plan of o p e r a t i o n  or a m e n d m e n t s  which are nece ssary or advisable to 

carry out the p r o v i s i o n s  of this chapter. A d o p t i o n  of the plan is not 

subject to the A d m i n i s t r a t i v e  Proce d u r e  Act (AS 44.62).

(b) The p l a n  of o p e r a t i o n  shall

(1) e s t a b l i s h  the proc ed u r e s  for c a r r y i n g  out the powers and 

duties of the a s s o c i a t i o n  s p e c ifi ed in sec. 150 of this chapter;

(2) e s t a b l i s h  procedu res for h a n d l i n g  a s s e t s  and d i s c h a r g i n g  

l i a b i l i t i e s  of the association;

(3) e s t a b l i s h  r e gular times and places for m e e t i n g s  of the 

board of directors;

(4) e s t a b l i s h  proced u r e s  for records to be kept of all 

fi n a ncial t r a n sactions of the a s sociatio n, its agents, and the board of 

d i r e c t o r s ;

(5) e s t a b lish the proced u r e s  for a w a r d i n g  co ntracts to .indem­

nify or de fend or to p r o v i d e  other services and to c o m p e n s a t e  the i n d e m­

nitors or vendors;
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(6) e s t a b l i s h  the proc edures for i s s uing contracts of i n s u r­

ance as p r o vided  in sec. 150 of this chapter and for the d e t e r m i n a t i o n  

of rates;

(7) c o n t a i n  additi o n a l  provi s i o n s  n e c e s s a r y  for the executio n 

of the powers and d uties  of the association.

Sec. 21.88.150. POWERS AMD DUTIES OF T H E  ASSOCIATION. (a) The 

a s s o c i a t i o n  shall

(1) p r ovide r e i n s u r a n c e  to the c o r p o r a t i o n  c o v er ing contracts 

i ssued by the c o r p o r a t i o n  for that p o r t i o n  of the liab ility incurred by 

the c o r p o r a t i o n  it chooses to r e i n s u r e  t h r o u g h  the association, i n d e m­

ni f y i n g  physicians and hospitals, their employees who are physicians, 

and other persons i n su red by the c o r p o r a t i o n  a g a inst loss by r e aso n of 

liability for p r o f e s s i o n a l  services and a g r e e i n g  to tender on b e h a l f  of 

the insureds a d e fense in an action brought u nder AS 09.55.530 - 09.55.- 

560;

(2) charge a p r e m i u m  for the p r o t e c t i o n  prov ided by the 

re i n s u r a n c e  Issued u nde r (a)(1) of this s e ctio n w h i c h  shall be d e t e r­

min e d  by the board o f  d i r e ctors in accord a n c e  with secs. 80 and 160 of thjis 

c h a p t e r  and are subject to the approval of the director;

(3) c omply w i t h  or be subject to AS 21.06.090; 21.06.120;

21.06.140; 21.06.160; 21.06.250; AS 21.09.l80; 21.09.200; 21.09.250;

21.09.280; AS 21.12.02 0(b), (c), (d), and (e); and chs. 18, 21, 24, an d 

36 of this title; and shall be exempt from p a r t i c i p a t i o n  as a m ember  

in s u r e r  in the A l aska Insuranc e Guaranty As sociation;

(4) carry out the o bligations  of the c o n t racts issued u nder

(a)(1) of this s e c tion by d e f e n d i n g  all covered claims made against the 

insureds and p a y i n g  all l iabilitie s w h i c h  are finally a djudi cated 

a g a inst the insureds or wh ich may in the o p inion of the a s s o c i a t i o n  

reason ably be e x p ect ed to be finally a d j u d i c a t e d  against the insured

F C C S  S C S  C S H B  574 - 4 0 -
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to the extent of the contract obligation.

(b) The a s s o c i a t i o n  m ay

(1) employ or r e t a i n  persons , indivi d u a l  or corporate, to 

d i s c h a r g e  its obliga t i o n s  and pay r e a s o n a b l e  c o m p e n s a t i o n  for those 

services; e m p l o y e e s  of the a s s o c i a t i o n  are not c o n s i d e r e d  state e m­

ployees ;

(2) b o r r o w  or a d v ance funds n e c e s s a r y  to carry out the

•cAn-
purpos es of this association;

(3) n e g o t iate an d b e c o m e  a p arty to those contracts w h i c h  are 

n e c e s s a r y  to carry out the p u r p o s e s  o f  the associa tion;

(4) sue or be sued in the name of the association;

(5) cede or a s s u m e  r e i nsu rance;

(6) p e r f o r m  all other acts n e c e s s a r y  and p roper to carry out 

the d u ties of the asso ciation.

Sec. 21.88.160. RATES AND RATE ADJUSTMENT.  (a) The rates and 

l a t l n g  plans shall be determ ined as p r o v i d e d  in sec. 80 of this chapter, 

e x c e p t  that a l l o w a n c e  may not be m a d e  for income fro m investment of 

m e m b e r - c o n t r i b u t e d  funds; and p r o v i d e d  that r e s erves for claims i n c urred 

d u r i n g  the p o l i c y  period and r e a s o n a b l y  e x p ected to be r e p orted after 

t hree years a f t e r  the Incident may be i n c l u d e d  on a diffe rent basis due 

to the a d d i t i o n a l  fin ancial f l exibility  p r o v i d e d  by the association.

(b) If in any y e a r  an a s s e s s m e n t  is made under sec. 170 of this 

chapter, rates for the next period shall be I n c r ea sed from the rate 

d e t e r m i n e d  u n d e r  (a) of this section by an amount sufficien t to r e i m b u r s e  

all m e m b e r s  the a m o u n t s  assessed. No a s s e s s m e n t  rnay be reim b u r s e d  to 

m e m b e r s  without p r i o r  approval of the d i r e c t o r  and no interest accrues

in f a v o r ^  of m e m b e r s  on amounts assessed.

(c) If aft er e s t a b l i s h i n g  r e q u i r e d  r e s e r v e s  and r e p a y i n g  all assess}- 

meats to m e m b e r s  there is an excess amount in reserve, the excess

- 4 1 -  FCCS SC S  CSHB 574
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p r e m i u m  shall be r e f u n d e d  to the a-ysrrei-ft^4uan-.f.Qr reimhnr^pm^nt- 

in&u-r^id'sf^ r_

Sec. 21.88.170. ASSESSMENT. If sufficie nt funds are not a v a i lable 

for the sound f i n a ncial o p e r a t i o n  cf the association, all m e m b e r s  shall 

c o n t r i b u t e  to the financial r e q u i r e m e n t s  of the a s s o c i a t i o n  by p a y i n g  to 

the a s s o c i a t i o n  an ass ess m e n t  to be d e t e r m i n e d  by the b o a r d  of d i r e c t o r s  

of the association,  subject to .he a p p r o v a l  of the director; a s s e s s m e n t s  

shall be p r o r a t e d  a m o n g  all m e m b e r s  in p r o p o r t i o n  to t heir direct  

w r i t t e n  p r e m i u m s  or r e v e nues in the state in the i n s u rance lines the 

w r i t i n g  of w h i c h  r e q u i r e  m e m b e r s h i p  in the association, in the two years 

e n d i n g  on the p r e c e d i n g  D e c e m b e r  31, a f t e r  d e d u c t i n g  the a p p l i c a b l e  

c a n c ellations, r e t urned premium, the u n a b s o r b e d  p o rtion of any deposit  

premium, all p ol icy dividends, u n a b s o r b e d  p r e miums r e f un ded to p o l i c y­

holders, refunds, savings, savings coupons and other s i mi lar returns, 

paid or c r e d i t e d  to p o l i c y h o l d e r s  wi th respect to their pol icies. If 

any m e m b e r  is p r o h i b i t e d  by the law of its state.of doritocile from p a y i n g  

an a s s e s s m e n t  to the association, then in lieu of the a s s e s s m e n t  the 

m e m b e r  shall pay a tax to the d i r e c t o r  in a like amount as an o b l i g a t i o n  

in a d d i t i o n  to tar.es r e q uired  und er AS 21̂ .
Tk> *r#^juo At<juLofĉ 7 su.

a c t i o n  shall

then be a p p r o p r i a t e d  to the association.

Sec. 21.88.l80. REPORTS. At least a n n ually the a s s o c i a t i o n  shall 

report to the d i r e c t o r  c o n c e r n i n g  Its affairs. The report shall be in 

the form p r e s c r i b e d  by the director.

ARTICLE ^ . L O A N  FUND.

Sec. 21.88.210. FUND EST ABLISHED. (a) There is in the D e p a r t m e n t  

of Com me r c e  and E c o nomic De velo p m e n t  a m e d i c a l  m a l p r a c t i c e  liability  

r e v o l v i n g  loan fund to be a d m i n i s t e r e d  by the d i r e ctor of insurance.

(b) Loans m a y  be made from the fund to the c o r p o r a t i o n  and to the 

FCCS SCS CSHB 5 7 't -42-

i u nder AS 21.09 .210 and n o t w i t h s t a n d i n g  the

I 'Ho V A C  a A A? TIa U  M  A AVI O A 4* •? /Mn 1 1provis i o n s  of AS 21.09.210(e). T n Y 1 - rî n Q 1 - a-ad t -M
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a s s o c i a t i o n  upo n c e r t i f i c a t i o n  by the d i r e c t o r  that a loan is n e c e s s a r y  

for the c o r p o r a t i o n  or a s s o c i a t i o n  to spread costs out over time becaus e 

of fluctu a t i o n s  in loss experience. If a loan is m a d e  to the c o r p o r a­

tion or the a s s o c i a t i o n  from the fund, the borro w e r  shall issue a note 

to the fund as ev idence of the loan.

(c) Loans from  the fund shall be r epaid w i t h i n  five years at an

a nnua l interest rate of six per cent.

(d) The d i r e c t o r  m a y  sell at par value to the D e p a r t m e n t  of 

R e v e n u e  the notes, sec urity instru m e n t s  and pledge a g r e e m e n t s  h e l d  by 

the D e p a r t m e n t  of Comm erce and E c o n o m i c  D eve lopment as security for 

loans m a d e  u n d e r  this section. The Depar tment of R e v e n u e  shall p u r c h a s e  

all the notes offered until the curren t principal amount of the notes 

p u r c h a s e d  and held by the D epar t m e n t  of Revenue equals $5,000,000.

ARTICLE 5. G E N E R A L  PROVISIONS.

Sec. 21.88.900. DE FIN I T I O N S .  In this chapter

(1) " assoc i a t i o n "  means the H ealth Care Pr oviders Joint

U n d e r w r i t i n g  Asso ciation;

(2) "corp oration" means the Medical Ind emnity C o r p o r a t i o n  of

Alaska;

(3) "governor" me ans a m ember of the board of gover n o r s  of 

the M e d ical Indemn ity C o r p o r a t i o n  of Alaska;

(4) "health care p r o v ider" means a person or i n s t i t u t i o n  

i n sur ed unde r this chapter;

(5) "phy sician" means a p e rson licensed u nder AS 08.6*1;

(6) "hospital" means  an instit u t i o n  licensed unde r AS 13.20;

(7) "chir opractor" means a person licensed unde r AS 08.20;

(8) "dental h ygien i s t "  means a person licensed under AS 08.32;

(9) "dentist" means a person licensed under AS 0 8 . 36 ;
(10) "dispe n s i n g  optician" means a person licensed under
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a s  08.71;

(11) " o p tomet rist" m e a n s  a p e rson licensed u n d e r  AS 08.72;

(12) "physical t h e r a p i s t "  means a p e r s o n  l i c e n s e d  u n d e r

AS 08.80;

(13) "pha rm a c i s t "  m e a n s  a p e r s o n  licensed u n d e r  AS 08.84;

(14) " p s y c h o l o g i s t "  and "psych o l o g i c a l  a s s o c i a t e "  m e a n s  a

p e r s o n  licensed u n d e r  AS 08.86.

* Sec. 42. AS 21.l8.090 is a m e n d e d  by a d d i n g  new p a r a g r a p h s  to read:

(5) r e s e rves for the M e d i c a l  I n d e mn ity C o r p o r a t i o n  of A laska

are to include only r e s e r v e s  for claims r e p o r t e d  and u n p a i d  and reserves

for claims incurred but not r e p o r t e d  but w h i c h  may r e a s o n a b l y  be e x­

pec t e d  to be r e p o r t e d  w i t h i n  three years a f t e r  the date of occurrence;

(6) reser v e s  for the H e a l t h  Care Providers Joint U n d e r­

wr i t i n g  A s s o c i a t i o n  are to include claims r e p orted a n d  unpaid; r e s e r v e s  

for claims incurred but not rep orted, but those w h i c h  m a y  r e a s o n a b l y  be 

e x p e c t e d  to be r e p o r t e d  b e y o n d  three years after the date of o c c u r r e n c e  

ma y  be f ^eluded on a d i f f e r e n t  b asis due to the a d d i t i o n a l  financi al 

f l e x i b i l i t y  of the a s s o c i a t i o n

* Sec. 43. AS 21.80.180(5) is a m e n d e d  to read:

(5) "insolvent insu rer" me ans an insurer

(A) a u t h o r i z e d  to transact i nsurance in this state_j_

except the M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  of A l a s k a  and the H ealth

Care Providers Joint U n d e r w r i t i n g  A s s o c i a t i o n  e s t a b l i s h e d  u n d e r  ch. 

88 of this title, e ither at the time the policy was issued or when 

the insured event occurre d, and

(B) d e t e r m i n e d  to be insolvent by a court of c o m p ete nt 

jurisdict ion;

x Sec. 44. AS 21.80.]80(6) is a m e n d e d  to read:

(6) "member insurer" means a person, except the M e d i c a l

FCCS SCS CSHB 574 -44-

20



I

2

3

4

5

6

7

8

9

10

11

i2

13

14

15

i

17

ie

19

20

21

22

I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a  a n d  t h e  H e a l t h  C a r e  P r o v i d e r s  J o i n t

U n d e r w r i t i n g  A s s o c i a t i o n  e s t a b l i s h e d  u n d e r  ch. 88 of this t i t l e , who

(A) w r i t e s  any kind of insurance  to w h i c h  this chapter 

a p p l i e s  under sec. 20 of this chapter i n c l u d i n g  the e xchange of 

r e c i p r o c a l  or i n t e r - i n s u r a n c e  contracts, and

(B) is l i c e n s e d  to tran s a c t  insurance in this state;

* Sec. 45. AS 08.02 is a m ende d by a d d i n g  a new s e c t i o n  to read:

Sec. 08.02.020. L I M I T A T I O N  OF L I A B I L I T Y  FOR M E M B E R S  OF LICEN S I N G

BOARDS. No p e r s o n  is liable for d a mages or other r e l i e f  in an a c t i o n  by 

r easo n of his p e r f o r m a n c e  of a duty, function, or a c t i v i t y  as a m e m b e r  

of a l i c e n s i n g  board or by r e a s o n  of a r e c o m m e n d a t i o n  or a c t i o n  of the 

b oard w h e n  the p e r s o n  acts in the r e a s o n a b l e  b e l i e f  that his a c t i o n  or 

r e c o m m e n d a t i o n  is w a r r a n t e d  by facts known to him or to the board after 

r e a s o n a b l e  effo rts to a s c e r t a i n  the facts upon wh-lch the a c t i o n  or 

r e c o m m e n d a t i o n  is made.

* Sec. *16. AS 09.55*536, e n ac ted in sec. 33 of this Act, has the effect 

)f c h a n g i n g  the A l a s k a  Supreme Court 's Rules of Civil P r o c e d u r e  by r e q u i r i n g  

:he s u b m i s s i o n  of m e d i c a l  m a l p r a c t i c e  a c t ions against h e a l t h  care provid ers 

;o e xpert a d v isory panels .before d i s c o v e r y  u nless the court decides an expert 

idvisory o p i n i o n  is not n e c e s s a r y  in the case.

* Sec. *17 • AS 0 8 .6 *1.365 and AS 08.68.0*10 are repealed.

* Sec. *4 8. This Act takes effect 30 days a f t e r  enactment.
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Governor

IN T H E  HOUSE BY THiS FREE CONF ER E N C E  COMMITTEE

FREE CONFERENCE C S ' F O R  SENATE CS FOR CS F O R  HOUSE BILL NO. 574 

IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA 

N INTH LEG ISL A T U R E  - SECOND S E SS ION 

A B L L L

For a n  Act entitled: "An Act r e l a t i n g  to h ealt h c a r e ^ c h a n g i n g  the Alaska

S u p reme C o u r t ' s  Rules of Civil Procedure; and providing 

for an effec tive date."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 08.01.050 is amended by a ddin g a new p a r a g r a p h  to read:

(19) pro vide inv est i g a t i v e  services to the beards established 

under chs. 20, 32, 36, 64, 68, 71, 72, .80, 84, and 86 of this title, for 

the p u m o s o  oi a s s i s t i n g  those beards in m a tters of p r ofessiona l d i s c i­

pline .

* Sec. 2. AS 08.20.010 is a m e n d e d  to read:

Sec. 08.20.010. C R E ATION AND M E M B E R S H I P  OF BOA RD OF CHIROPRACTIC

EXAMINERS. There is created the Board of C hiropractic Examiners c o n­

sisting of five [THREE] m e m b e r s  appointed by the governor.

* Sec. 3. AS 08.20.020 is a m e n d e d  to read:

Sec. 08.20.020. M E M B E R S  OF BOARD. Three members [EACH MEMBER] of

the board shall be [A] licensed chiropractic phys i c i a n s  who [PHYSICIAN 

AND SHALL] have p r a c ticed c h iropract ic in this state not less than two 

years. Two members of the beard shall be persons with no direct finan­

cial Interest in the health care Industry. Each m e m b e r  serves without 

pay but is entitled to per d i e m  and travel expenses allowed by law.

* Sec. 4. AS 08.20.030 is r e p ealed and re-ena c t e d  to read:

Sec. 08.20.030. M E M B E R S  TERMS, VACANCIES. Memb ers serve for

staggered terms of three years. The terms of the public members of the 

board may not expire at the same time. V a c a n c i e s  on the board shall be



filled for the unexpire d term.

* Sec. 5• AS 08.20 is amended by adding a new section to read:

Sec. 08.20.175. LIMITS OR CONDITIONS ON LICENSE: REPRIMAND. (a) 

In addition to action under sec. 170 of this chapter, upon a finding 

that by reason of demonstrated problems of competence, experience, edu­

cation or health the authority to practice chiropractic should be 

limited or conditioned or the practitioner disciplined, the board may 

reprimand, censure, place on probation, restrict practice by specialty, 

procedure or facility, or require continuing education or retraining.

(b) The Administrative Procedure Act (AS M . 6 2 )  applies to any 

action taken by the board under this section.
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Sec. 6. AS 08.32 Is a m ended by adding a new section to read:

Sec. 08.32.165. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to action under sec. 160 of this chapter, upon a finding that by reason 

of demonstrated problems of competence, experience, education or health 

the authority to practice dental hygiene should be limited or condi­

tioned or the practitioner disciplined, the board may reprimand, 

censure, place on probation, restrict practice by specialty, procedure, 

or facility, or require continuing education or retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 

action taken by the board under this section.

* Sec. 7. AS 0 8 .3 6 .OlO is amended to read:

Sec. 08.36.010. C R E A T I O N  AND MEMBER S H I P  OF BOARD. There is 

created the Board of Dental Examiners, r eferred to in this chapter as 

the board, consisting of s even [FIVE] members. Five members [EACH 

MEMBER] shall be [A CITIZEN OF THE UNITED STATES AND A] qualified 

resident dentists who have [HAS] been engaged in the practice of d e n­

tistry in the state for five years immediately preceding  [HIS] a p p o i n t­

ment j__and_two_jiTember s_shaIJ_be_j2ercons_j/itj2_j20j^U£ect^_J[ina^ 
in the health care Indu s t r y .

* Sec. 8. AS 08.36.020 is a m e n d e d  to read:

Sec. 08.36.020. A P P O I N T M E N T  AND TERM OF SERVICE OF MEMBERS.

Members of the board are a p p o i n t e d  by the governor, subject to c o n­

firmation by the legislature in joint session [ASSEMBLED]. Each board 

member serves for a term of five years, and until his successor is 

appointed and qualified except that the terms of the public members on 

the board shall be staggered so that they do not expire at the same 

t i m e . The term begins on F e b r u a r y  1. An appointment to a vacancy is 

for the unexpired term. [APPOINTMENTS  SHALL BE MADE FROM A LIST OF 

NAMES RECOMMENDED BY THE A L A S K A  DENTAL SOCIETY. THE LIST SHALL BE

LA-L 20 3
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SUPPLIED AT LEAST DAYS BEFORE THE BEGINNING OF A TERM AND NOT MORE 

THAN 60 DAYS AFTER THE OCCURRENCE OF A VACANCY. THE LIST SHALL CONTAIN 

AT LEAST TWO RECOMMENDED NAMES FOR EACH APPOINTMENT. THE GOVERNOR 

SHALL MAKE THE APPOINTMENT WITHIN 30 DAYS AFTER RECEIVING THE LIST.]

* Sec. 9* AS 08.36 is amended by adding a new section to read:

Sec. 08.36.325. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to action under sec. 3 2 0  of this chapter, upon a finding that by reason 

of demonstrated problems of competence, experience, education, or 

health, the authority to practice dentistry should be limited or condi­

tioned or the practitioner disciplined, the board may censure, place on 

probation, restrict practice by specialty, procedure, or facility, or 

require continuing education or retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 

action taken by the board under this section.

* Sec. 10. AS 08.64.010 is amended to read:

Sec. 08.64.010. CREATION AND M E M B E R S H I P  OF STATE M E D I C A L  BOARD.

The governor shall appoint a board of medical examiners, to be known as 

the State Medical Board, consisting of five licensed physicians, re­

siding in as many separate Alaska judicial districts as possible, and

A
two persons with no direct financial interest In the health care Industry



[‘EACH MEMBER SHALL BE CH OSEN F R O M  A PANEL OF THREE, FOR E A C H  VACANCY, 

SUBMITTED TO THE GOVERNOR  BY THE ALASKA STATE M E D I C A L  ASSOCIATION.]

Sec. 11. AS 08.64.020 is a m e n d e d  to read:

Sec. 08.64.020. STATE M E D I C A L  BOARD TERM  OF OFFICE. Members shall 

be appointed for a term of four years, subject to c o n f i r m a t i o n  by a 

majority of the menbers of the le gislature in joint session, and shall 

hold oiix. until their successors are a p p o inted and qualified. The 

terms of the public members of the board shall be staggered so that they 

do not expire at the same time.

Sec. 12. AS 08.64.090 is amended to read:

Sec. 08.64.090. QUORUM. Four [THREE] m e m b e r s  of the board c o nsti­

tute a quorum for the t ransa c t i o n  of all b u s iness p r o pe rly before the 

board.

Sec. 13. AS 08.64 is amended by a dding  new sections to read:

Sec. 08.64.215. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person shall m a i n t a i n  insurance 

issued by the Health Care Prov iders Indemnity C o r p o r a t i o n  against 

liability to patients for m e dical m a l p r a c t i c e  in limits of not less than 

$200,000 per occurrence and $600,000 aggregate liability per year. This 

requirement is satisfied if a p erson's empl oyer m a i n t ains insurance for i 

him from the Health Care Providers Indemnity C o r p o r a t i o n  in the required 

a m o u n t s .

(b) The director of insurance or his d e s i g n e e  shall waive the 

requirement in (a) of this section  for a p e rson if that person furnishes 

satisfactory evidence of his h a v i n g  other insurance p r o v i d i n g  coverage 

in amounts not less than those specified in (a) of this section. No 

waiver granted under this su bse c t i o n  may extend beyond the normal e x p i r a­

tion date of the person's insurance policy or J a nua ry 1, 1977, whichever 

occurs first.
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*’ Sec. 08.64.312. CONTI NUING E D U C A T I O N  REQUIREMENTS. (a) The board 

shall promote a h i g h  degree of compet ence in the practice of medicine by 

requi r i n g  every p h y s ician licensed in the state to fulfill continuing  

education requirements.

(b) Before a license may be renewed the licensee shall submit

evidence to the b o a r d  that contin u i n g  e d u c a t i o n  r e quirem ents prescribed

by regulations a d op ted by the board have been met.

(c) The board may exempt a p h y s i c i a n  from the r e q uirement s of (b) 

of this section u p o n  an a p p l i c a t i o n  by him g iving evidence satisfactory 

to the board that he is u nable  to comply w i t h  the requir ements because 

of extenuating circumstances. However, no p erson may be exempted from 

more than 15 hours of conti nuing educa t i o n  in a five-year period.

Sec. 08.64.325. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a)

In addition to a c t i o n  under sec. 330 of this chapter, upon a finding 

that by reason of dem onstrated problems of competence, experience, e d u­

cation, or health the authorit y to p ractice under this chapter should 

be limited or conditioned or the p r a c t i t i o n e r  disciplined, the board 

may reprimand, censure, place on probation, restrict pra ctice by 

specialty, procedure, or facility, or r e quir e continuing  education  or 

retraining.

(b) The Ad ministrative Pr ocedure Act (AS 44.62) applies to any 

action taken by the board under this section.

* Sec. 14. AS 08.68.010 is amended to read:

Sec. 08.68.010. C REATION AND M E M B E R S H I P  OP BOARD OF NURSING.

There is created a Board of Nursing, cons is t i n g  of seven [FIVE] members 

appointed by the governor. One m embe r shall be currently involved in 

institutional nursing service, one m emb er in community or public health 

nursing and two members in basic or c o n t i n u i n g  n u rsing education, [AND] 

one nurse at l a r g e , and two persons who have no direct financial Interest

L 20
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in'the health care i n d u s t r y .

* Sec. 15. AS 08.68.020 is repealed and re-enacted to read:

Sec. 08.68.020. TERM  OF OFFICE. Members serve staggered terms of five 

years and until their successors are appointed. The terms of the 

public members on the board shall be set so that they do not expire at 

the same time. Vacancies on the board shall be filled for the unexpired 

term.

* Sec. 16. AS 08.68.060 is amended to read:

Sec. 08.68.060. QUALIFICATIONS OF BOARD MEMBERS. The five members 

[EACH MEMBER] of the board who are nurses shall be [A CITIZEN OF THE 

UNITED STATES, A RESIDENT OF THE STATE, AND A] licensed professional 

nurses [NURSE] in the state, and [. MEMBERS] shall have been actively 

engaged in nursing for net less than four years before appointment, two 

years of which were within the five years preceding appointment.

* Sec. 17. AS 08.68 is amended by adding a new section to read:

Sec. 08.68.275. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to action under sec. 270 of this chapter, upon a finding that by reason ' 

of demonstrated problems of competence, experience, education, or health 

the authority to practice nursing should be limited or conditioned or 

the practitioner disciplined, the board may reprimand, censure, place

L 20 7



o n  probation, restrict pract.: e by specialty, procedure, or facility, 

or require continuing education or retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 

a c tio n taken by the board under this section.

Sec. 18. AS 08.71.020 is amended to read:

Sec. 08.71.020. MEMB ER S H I P  OF BOARD; SO URCE OF APPOINTMENTS; TERM 

OF OFFICE. The board consists of seven (.FIVE] persons appointed by the 

governor. Members serve staggered term,; of three years. The terms of 

the public members of the board shall be set so that they do not expire 

at the same time. [THE G O V E RNOR SHALL A P P O I N T  BOARD MEMBERS  FROM A 

LIST OF QUALIFIED OPTICIANS P R E PARED BY THE A S S O C I A T I O N  OF OPTICIANS IN 

THE STATE AND SUBMITTED AT LEAST 30 DAYS BEFORE JULY 1, 1973, AT LEAST 

30 DAYS BEFORE THE EXPIRATION OF A TERM AND NOT MORE THAN 60 DAYS AFTER 

A V A CANC Y OCCURS IN AN U N E X PI RED TERM. THE LIST SHALL CONTAIN NOT LESS 

THAN TWO RECOMMENDED CANDIDATES FOR EACH APPOINTMENT. THE GOVERNOR 

SHALL MAKE APPOINTMENTS W I T H I N  30 DAYS AFTER RECEIVING THE LIST. THE 

TERM OF OFFICE OF EACH M EMBER IS THREE YEARS. HOWEVER, OF THE FIRST 

MEMBERS OF THE BOARD, ONE SHALL BE APPOI N T E D  FOR A ONE-YEAR TERM, TWO 

FO R  TWO-YEAR TERMS, AND TWO FOR THREE- Y E A R  TERMS.] Vacan cies on the 

board shall be filled for the unexplred term [IN THE SAME MANNER AS 

ORIGINAL APPOINTMENT].

Sec. 19. AS 08.71.030 Is amended to read:

Sec. 08.71.030. QUALIFICATIO NS OF BOARD MEMBERS. Five [A] board 

members [MEMBER] shall be [A] licensed, p r a c t i c i n g  dispen s i n g  opticIans 

[OPTICIAN] residing in the state. Two shall be persons with no direct 

financial Interest in the health care industry.
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* Sec. 20. AS 08.71 is amended by adding a new section to read:

Sec. 08.71.175. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a)

In addition to action under sec. 170 of this chapter, upon  a finding 

that by reason of demons trated problems of competence, experience, 

education, or health the authorit y to practice as a d i s p e n s i n g  optician 

under this chapter should be limited or cond it i o n e d  or the practi t i o n e r  

disciplined, the board may reprimand, censure, place on probation, 

restrict practice by procedure, or facility, or requi re c ontinuing  

education or retraining.

(b) The Administrati ve Procedure Act (AS ^ . 6 2 )  a p pli es to any 

action taken by the board under this section.

* Sec. 21. AS 08.72.020 is amended to read:

Sec. 08.72.020. M E M B E R S H I P  OF BOARD AND TERM S OF OFFICE. The 

board consists of five [THREE] persons, appointed by the governor. 

Members serve staggered terms of three years. The terms of the public 

members of the board shall be set so that they do not ex pire at the 

same time. [THE T E R M  OF EACH M EMBER IS THREE YEARS. ONE M E M B E R  ONLY 

IS APPOINTED EACH YEAR, E X C E P T  WHEN V A C A N C I E S  FOR U N E X P I R E D  TERMS ARE 

F I L L E D . ]

LA-L 20
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* Siac. 22. AS 08.72.040 is r e p e a l e d  and r e - e n a c t e d  to read:

Sec. 08.72.0*10. QUALIF ICATIONS. Three board m e m b e r s  shall be 

licensed, practicing op tome t r i s t s  who have been residents for at least 

three years. Two shall be pers ons who have no direct f inancial interest 

in the health care industry.

* Sec. 23. AS 08.72 is amended by a dding a new section to read:

Sec. 08.72.255. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a)

In addition to action under secs. 240 and 250 of this chapter, upon a 

finding that by reason of d e m o n s t r a t e d  problems of competence, e x p e r i­

ence, education, or health the aut hority to practice o ptometry under 

this chapter should be limited or co nditioned or the pra cti t i o n e r  

disciplined, the board may reprimand, censure, place on probation, 

restrict practice by specialty, procedure, or facility, or require 

continuing education or retraining.

(b) The Administrativ e Pro cedure Act (AS 44.62) applies to any 

action taken by the board under this section.

* Sec. 24. AS 08.80.010 is a m e n d e d  to read:

Sec. 08.80.010. CREATION  AND M E M B E R S H I P  OF BOARD OF PHARMACY.

There is created the Board of Pharmacy, composed of seven [FIVE] members,

L 20 jo
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five [EACH] of w h o m  shall be pharmacists [A PHARMACIST] l i c ense d In the

state who has b e e n  actively engaged in the p r a c t i c e  of p h a r m a c y  in the 

state for a p e r i o d  of three years immediately p r e c e d i n g  his appointment. 

Two shall be persons with  no direct financial interest in the health 

care industry. Whenever possible, the board shall include at least one 

member from each judicial district.

* Sec. 25. AS 08.80.020 is a m e n d e d  to read:

Sec. 08.80.020. TER M OF OFFICE. Members of the board are appointed 

by the governor, and confirme d by the legislat ure in joint session, for 

overlapping terms of five years, or until their successors are appointed 

and qualified. The terms of the public m e mbers  shall be staggered so 

that they do not expire at the same time. An appointm ent to fill a 

vacancy is for the unexpired term. The term of office begins on April 1 

of each year.

* Sec. 26. AS 80.80 is a m e n d e d  by adding a new section to read: 

20 /,
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Sec. 08.80.265. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

In addition to action under sec. 260 of this chapter, upon a finding 

that by reason of demonstrated problems of competence, experience, 

education, or health the authority to practice pharmacy under th^s 

chapter should be limited or conditioned u. the practitioner disci- 

' p.Iinpd, the board may reprimand, censure, place on probation, restrict 

practice by specialty, procedure, or facility, or require continuing 

education or retraining.

(b) The Administrative Procedure Act (AS ^4.62) applies to any 

action taken by the board under this section.

* Sec. 27. AS 08.84 is amended by adding a new section to read:

Sec. 08.84.185. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to action under sec. 180 of this chapter, upon a finding that by reason 

of demonstrated problems of competence, experience, education or health 

the authority to practice physical therapy should be limited or condi­

tioned or the practitioner disciplined, the board may reprimand, 

censure, place on probation, restrict practice by specialty, procedure, 

or facility, or require continuing education or retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 

action taken by the board under this section.



'* Se6. 28. AS 08.86.010 Is a m e n d e d  to read:

Sec. 08.8 6 .010. C R E A T I O N  AND M E M B E R S H I P  OF BOARD. There Is 

created a Board of Psyc h o l o g i s t  and P s y c h o l o g i c a l  Assoc i a t e  Examiners. 

It consists of three l i c ensed  p s y c h o l o g i s t s , and two p e rsons who have 

no direct financial interest in the h e alth care i n d u s t r y .

* Sec. 29- AS 08.86.020 is a m ended to read:

Sec. 08.86.020. A P P O I N T M E N T  AND TERM OF OFFICE. M e m b e r s  of the

board are appointed by the governor and confirmed by the legislature 

for staggered terms of three years. The terms of the public members 

shall be set so that they do not expire at the same time. A m ember

serves at the pleasure of the governor.

* Sec. 30. AS 08.86 Is amend' d by adding a new section to read:

Sec. 08.86.220. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

Upon a finding that by reason of d emons t r a t e d  problems of competence, 

experience, education, or h e a l t h  the authority to p r a ctice  psych ology 

or as a phsychological associate  under this chapter should be limited 

or conditioned or the practi t i o n e r  disciplined, the board may reprimand, 

censure, place on probation, restrict practice by time, specialty, pro- • 

cedure, or facility, or r e quire continu ing educa t i o n  or retraining.

(b) The Administrative  Procedure Act (AS 4A.62) applies to any 

action taken by the board under this section.
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* Sec. 31. AS 09.55 Is  amended by adding new sec t ions  to read:
Sec. 09.55.535. MANDATORY ARBITRATION. (a) I t  i s  the purpose of

these a r b i t r a t io n  p ro v is io n s  to e s t a b l i s h  a system that w i l l  provide
in cen t iv e s  to s e t t l e  m a lp ra c t ic e  d isputes  without prolonged l i t i g a t i o n  

and that w i l l  p rov ide  a method by which p a r t ie s  to a med ica l  malpractice 

c la im  can ob ta in  a prompt determ inat ion  of i t s  mer its ,  and the amount 
of damages, i f  any, tha t  should be a l lowed.

(b) Upon the f i l i n g  of any m a lp rac t ice  c la im  aga inst a phys ic ian
or ho sp i ta l ,  the  c la im  s h a l l  be submitted to an a r b i t r a t io n  board; how­

ever, submission to an a r b i t r a t i o n  board may not be requ ired  i f  a l l  
part ies  ob ject  to a r b i t r a t i o n  or i f  the p a r t ie s  have agreed to fo l low  

the procedures p resc r ib ed  i n  sec. 536 or sec. 537 of t h i s  chapter .
(c) The a r b i t r a t i o n  board s h a l l  cons is t  of three a rb i t r a to r s :

one a rb i t r a to r  des ignated  by the p l a i n t i f f  or p l a i n t i f f s ,  one a rb it ra to i  

designated by the defendant or defendants, and a t h i r d  a rb i t r a to r  

designated by mutual agreement who s h a l l  serve as chairman of the
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board. I f  the p a r t ie s  cannot agree on the t h i r d  person, the court w i l l  

prov ide a l i s t  of three or more persons who might serve as chairman of 

the a r b i t r a t io n  board, which s h a l l  be furn ished  by the attorney genera l . 
P l a i n t i f f  or p l a i n t i f f s  together and defendant and defendants together 

may each s t r ik e  one or more names from the l i s t ,  so a f te r  each s ide  has 

done so, at l e a s t  one name remains on the l i s t ,  p rov id ing  a basis for 

the f i n a l  s e l e c t io n  by the court .

(d) The attorney genera l  s h a l l  prepare a l i s t  of pane l is ts  con­
s i s t i n g  of lawyers or other persons q u a l i f i e d  to serve as chairmen of 

a r b i t r a t io n  boards. They s h a l l  be se le c ted  on bas is  of t h e i r  t e c h n ic a l  
expert ise ,  j u d i c i a l  temperament, and c a p a b i l i t y  of im p a r t ia l l y  a c t in g  

on m a lprac t ice  c la im s .  The attorney general s h a l l  submit a l i s t  of as 

leas t  three names of p a n e l i s t s  whenever requested to do so by the court 
along with d e t a i l e d  b io g ra p h ic a l  information on each p a n e l i s t .

(e) Each member of the board s h a l l  r e c e iv e  reasonable compensation 

to be paid by the court based on the extent and durat ion of serv ices  

rendered. The court s h a l l  a lso  pay the costs of experts required by 

the board.

(f) The board may appoint an expert adv isory  pane l,  with the 

powers of the expert adv isory panel under sec. 537 of t h i s  chapter, to 

adv ise the board on the med ica l  facts of the case.

(g) The court s h a l l  s p e c i f y  the shortest p r a c t i c a l  dead l ine  for 
complet ion of the work of the a r b i t r a t io n  pane l,  tak ing into account 
a l l  the c ircumstance and the nature of the case.

(h) The p ro v is io n s  of the Uniform A rb i t ra t io n  Act, A? f9. !l3. 010 - 
09.^3.180, app ly  to a r b i t r a t io n s  under t h i s  s e c t io n  insofar as they

are a p p l i c a b le  and do not c o n f l i c t  w ith the p rov is ions  of th is  sec t ion ;
a rb i t r a t io n s  under t h i s  s e c t io n  s h a l l  be conducted in  accordance w ith

any ru les  of court which may be adopted.
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( i)  I f  the d e c i s io n  o f  the a r b i t r a t io n  board i s  not accepted by 

a l l  p a r t ie s  and the p a r t ie s  have not agreed to b ind ing  a r b i t r a t io n ,  any 

party may appeal the d e c i s io n  of the board to the super ior  court for a 

t r i a l  de novo. The d e c i s io n  of the a r b i t r a t io n  board, i n c lu d in g  i t s  

conc lus ions as to the mer its  of the c la im  and appropr iate damages, to ­

gether w ith  any d is s e n t in g  op in ions ,  s h a l l  be adm iss ib le  i n  ev idence at 
t r i a l  upon the o f fe r  of any party ,  i f  the court conducts a review of 

the a r b i t r a t io n  d e c i s io n  and any other re le van t  informat ion submitted  

by the p a r t ie s  and conc ludes tha t :

(1) the f in d in g s  of fact  by the a r b i t r a t io n  board were not 
c l e a r l y  erroneous;

(2) the d e c i s io n  i s  i n  accordance w ith a p p l i c a b le  law;

(3) the procedures requ ired  for conduct ing the hear ing and 

render ing the d e c i s io n  were fo l lowed f a i r l y  and proper ly  without p re ­
j u d i c e  to any par ty ;

(4) any party who has not offered the a r b i t r a t io n  d e c is io n  

i n  ev idence may subpoena any member of the a r b i t r a t io n  board for pur­

poses of cross-examinat ion.
Sec. 09.55.536. VOLUNTARY ARBITRATION. (a) A pa t ien t  and any 

hea lth  care p rov id e r  may execute an agreement to submit to a r b i t r a t io n  

any d ispu te ,  controversy ,  or issue  a r i s i n g  out of care of treatment by 

the hea lth  care p rov ider  du r ing  the per iod that the agreement is  in  

force or that has a lready a r is e n  between the pa r r ie s .
(b) An agreement to a r b i t r a t e  executed before care or treatment 

i s  provided between a p a t ie n t  and hea lth  care p rov ider  s h a l l  c l e a r ly  

provide in  bold p r in t  on the face of the agreement that execut ion of 
the agreement by the p a t ie n t  i s  not a p r e r eq u is i t e  to r e c e i v in g  care or 

treatment. I f  t h i s  subsect ion  is ^no t  complied w ith by the hea lth  care
V V

prov ider ,  the agreement to a r b i t r a t e  i s  vo id .  The form to be used



s h a l l  be approved In  advance by the d i r e c to r  of insurance to assure i t  

f a i r l y  informs the p a t i e n t  and proper ly  p rotects  h i s  in t e r e s t s .

(c) Each admiss ion to a h o sp i t a l  s h a l l  be treated as separate and 

d i s t i n c t  for the  purposes of an agreement to a r b i t r a t e ,  but a person 

r e c e i v in g  ou tpa t ie n t  care from a h o sp i t a l  or c l i n i c  or a member of a 

hea lth  maintenance o rgan iza t ion  may execute an agreement w ith  the 

hosp ita l  which prov ides  for  con t inua t ion  of the agreement for a co n t in ­
u ing program of treatment or dur ing  cont inued membership.

(d) A rb i t r a t io n  s h a l l  take p lace  under the same procedures p re ­
scr ibed  for mandatory a r b i t r a t i o n  under sec. 536 of t h i s  chapter unless  

the pa r t ie s  agree otherwise i n  accordance w ith  genera l g u id e l in e s  prc- 

mulgated as r e g u la t io n s  by the d i r e c to r  of insurance to assure fa irness  

to the p a r t ie s .

(e) Reasonable compensation based on the extent and durat ion of 
serv ices  rendered s h a l l  be paid to members of the a r b i t r a t io n  board by 

the court as w e l l  as ne costs of experts requ ired  by the board.

Sec. 09.55.537. ALTERNATIVE TO ARBITRATION, (a) I f  a r b i t r a t io n  

under sec. 535 of t h i s  chapter i s  waived by a l l  the p a r t ie s ,  and as 

an a l t e r n a t i v e  to a r b i t r a t i o n ,  the court s h a l l  appoint an expert 
'advisory panel to adv ise  the fact f in de r  on the med ica l  facts  of the 

case unless the court dec ides  that an expert adv isory op in ion  is  not 
necessary for a d e c i s io n  In  the case. The court s h a l l ,  by order, 
determine profess ions  or s p e c i a l t i e s  to be represented on the expert 
advisory panel and s h a l l  adv ise  each party of the profess ions or 
s p e c ia l t i e s  to be represented, g i v i n g  the p a r t ie s  the opportun ity  to 

object  or make suggest ions .

(b) The expert adv isory  panel may compel the attendance of w i t ­
nesses, p h y s i c a l l y  or o r a l l y  examine the p a r t ie s ,  consu lt  with s p e c i a l ­

i s t s  or learned works they cons ider  appropr ia te ,  and compel the produc­
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t i o n  of, and examine a l l  r e le van t  h o s p i t a l ,  m ed ica l ,  or other records 

r e l a t i n g  to h ea lth  care treatment.  The panel may meet i n  camera, but 
s h a l l  m a in ta in  a record  of any testimony or o ra l  statements of w i t ­

nesses, and s h a l l  m a in ta in  copies of any w r i t t en  statements or opin ions  

that i t  r e c e iv e s .

(c) Not less  than 30 days a f te r  s e le c t io n  of the pane l ,  i t  s h a l l  
make a w r i t t e n  report  to the p a r t ie s  and the court answering any ques­
t ions  put to i t  by the court on med ica l  quest ions .  The report s h a l l  

in c lu d e  cop ies  of a l l  w r i t t e n  statements, op in ions ,  or records r e l i e d  

on by the pane l ,  and e i t h e r  a t r a n s c r ip t io n  or other record of any ora l  

statements or op in ions ;  the report s h a l l  sp e c i f y  any med ica l  or s c i e n ­
t i f i c  a u tho r i ty  r e l i e d  upon and s h a l l  in c lu de  the r e s u l t s  of any 

p hy s ic a l  or mental examinat ion performed on the p l a i n t i f f .  Each member 

s h a l l  s ign  the report and h is  s ignature cons t i tu tes  h is  adoption of a l l  
statements and op in ions  conta ined  in  i t ;  however, a member may, instead  

of s ig n in g  the repo r t ,  submit a concurr ing  oi d is s e n t in g  report which 

complies w ith  the requ irements of t h i s  subsect ion . A member may not 

a t tes t  to any po r t io n  of the report as to which he is  not q u a l i f i e d  to 

g ive  expert test imony.

(d) The report of the panel and any d is s e n t in g  or concurr ing  

op in ion  are adm iss ib le  i n  ev idence to the same extent, and have the 

same force and e f f e c t ,  as though i t s  contents were o r a l l y  t e s t i f i e d  to 

by the person or persons prepar ing  i t .  The court s h a l l  delete' any 

po rt i on  that would not be adm iss ib le  because of lack  of foundation for 

op in ion  test imony, or otherw ise . E i t h e r  party may submit expert t e s t i­

mony to support or re fu te  the report .  The ju r y  shall be instructed in 

genera l  terms that the report s h a l l  be considered and eva luated in the 

same manner as any other expert testimony.. Any member of the panel may 
be c a l l e d  by any party  and may be cross-examined as to the contents of

L 20
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the report or o f  h is  d i s s e n t in g  or concurr ing  op in ion .

(e) Members of a pane l  are e n t i t l e d  to t r a v e l  expenses and per 

diem in  accordance w ith  s tate  law p e r ta in in g  to members of boards and 

commissions for a l l  t ime spent i n  prepar ing  i t s  report and matters 

i n c i d e n t a l  to i t ,  which s h a l l  be pa id  by the court .  I f  a panel member 
i s  c a l l e d  upon as a w itness at t r i a l  or upon depos i t ion ,  he i s  e n t i t l e d  

to payment of an expert w itness fee . In  any case i n  which the court 

determines that a party has made a p a ten t ly  f r iv o lo us  c la im  or a 
pa ten t ly  f r i v o lo u s  d e n ia l  of l i a b i l i t y ,  i t  s h a l l  order that a l l  costs 

of the expert adv isory  pane l be borne by the party making that c la im
or d e n ia l .

(f) Part ies  to the case, and counse l,  may not communicate out of 
court w ith  members of the pane l on the sub je c t  matter of i t s  in q u ir y  

and report,  or cause or s o l i c i t  others to do so, except through ordinary  

d iscovery  proceed ings .

* Sec. 32. AS 09-55.540 i s  amended to read:

Sec. 09 . 5 5 . 5 ^ 0 . BURDEN OF PROOF. (a) In  a m a lp rac t ice  ac t ion  

based on the n eg l ig en ce  or w i l f u l  misconduct of a hea lth  care prov ider  

[PHYSICIAN LICENSED UNDER AS 08.64, OR A DENTIST LICENSED UNDER AS 08.- 

36 ] ,  the p l a i n t i f f  has [SHALL HAVE] the burden of prov ing by a prepon- 
derance of the ev idence

of care o r d in a r i l y  e x e r c i s e d , under the c ircumstances, at the time of
t he act complained of, by h ea lth  care prov iders  in the f i e l d  cr s p e ­

c i a l t y  in  which the defendant i s  p r a c t i c i n g  [BY PHYSICIANS OR DENTISTS 

PRACTICING THE SAME SPECIALTY IN SIMILAR COMMUNITIES TO THAT IN WHICH 

THE DEFENDANT PRACTICES];

(1) the degree of knowledge or s k i l l  possessed or the degree

(2) that  the defendant e i t h e r  lacked t h is  degree of know­

ledge or s k i l l  or f a i l e d  to exerc ise  t h i s  degree of care; and

L 20



(3) tha t  as a proximate r e s u l t  of t h i s  la ck  of knowledge or

s k i l l  or the f a i l u r e  to exe rc is e  t h i s  degree of care the p l a i n t i f f

suffered i n j u r i e s  tha t  would not otherwise have been in cu rred .
(b) In  m a lp ra c t i c e  a c t ions  there is_ [SHALL BE] no presumption of

neg l igence  on the part  o f  the defendant.

* Sec. 33- AS 09.55 i s  amended by adding new sect ions  to read:
Sec. 09.55.5^5. ADVANCE PAYMENTS. In  an a c t ion  to recover dam­

ages under secs. 530 - 560 of t h i s  chapter ,  no advance payment made by 

the defendant h e a l t h  care p rov ide r  or h is  p ro fess iona l  l i a b i l i t y  insurer  

to or on beha lf  of the p l a i n t i f f  may be adm iss ib le  as ev idence or may 

be construed as an admiss ion of l i a b i l i t y  for i n j u r i e s  or damages 

suffered by the p l a i n t i f f ;  however, a f i n a l  award i n  favor of the 

p l a i n t i f f  s h a l l  be reduced to the extent of any advance payment. The 

advance payment s h a l l  inu re  to the e x c lu s iv e  b en e f i t  of the defendant 
or the in su re r  making the payment.

Sec. 09.55.547. AD DAMNUM. In  a cause of a c t ion  aga inst a hea lth  

care prov ider  for m a lp ra c t i c e ,  the compla int or any other p lead ings m a y  

not conta in  an ad damnum c lause  or monetary amount c la imed against the 

defendant h ea l t h  care p rov id e r ,  except as necessary for j u r i s d i c t i o n a l
purposes

7£



• * Sec. 09.55.5^8. AWARDS, COLLATERAL SOURCE. (a) Damages s h a l l  be
c o m m  or* I Au3

awarded i n  accordance w ith  p r i n c i p l e s  of the perrt, except that the fact  

f inde r  i n  a m a lp ra c t i c e  a c t io n  s h a l l  render an award as to damages by 

category of lo s s ,  s t a t in g  a l l  damages by category of loss i n  d o l la r s  per 

month and for a c e r t a in  number of months or i f  the fact  f in d e r  f in d s  a 

permanent d isab lement ,  for the l i f e  of the p l a i n t i f f .  The court may 

enter a judgment that  fu ture  damages be pa id  i n  whole or in  part by 

pe r io d ic  payments ra ther  than by a lump-sum payment; the judgment s h a l l  
in c lu d e ,  i f  necessary., other p rov is ions  to assure that funds w i l l  be 

a v a i l a b l e  as p e r io d i c  payments become due. In  t h i s  subsect ion ,  future  

damages in c lu d e s  damages for future med ica l  treatment, care or custody, 

loss of future  ea rn ings ,  or loss of bo d i l y  fun c t io n  of the c la im ant .
(b) Except when the c o l l a t e r a l  source i s  a federa l  program which  

by law must seek subrogat ion and except death b en e f i t s  pa id  under l i f e  

insurance, a c la im ant  may on ly  recover damages from the defendant which 

exceed amounts r e c e iv e d  by the c la imant as compensation for h is  i n j u r i e s  

from c o l l a t e r a l  sources, whether p r iv a t e ,  group or governmental, and 

whether con tr ibu to ry  or noncontr ibutory .^The  court s h a l l  o f fse t  

c o l l a t e r a l  sources, other than a federa l  program which must by law seek 

subrogation and the death b e n e f i t  pa id  under l i f e  insurance ,  a f te r  the 

fact f in de r  has rendered an award, but the court s h a l l  a lso  take in to  

account the va lu e  of c la im an t 's  r ig h ts  to coverage exhausted or depleted  

by payment of these c o l l a t e r a l  b e n e f i t s .  I t  may do so by adding back a 
reasonable est imate of t h e i r  probable va lu e ,  or by earmarking and ho ld i :-. 
for poss ib le  p e r io d i c  payment under (a) of t h i s  sec t ion  that amount of 
the award that would otherwise have been deducted, to see i f  the im pa ir ­

ment of c la im an t 's  r ig h t s  a c t u a l l y  takes p la ce  in  the fu ture .
* Sec. 34. AS 09.55.550 i s  amended to read:

«
Sec. 09.55.550. JURY INSTRUCTIONS. In  hea lth  care [MEDICAL]



m alp rac t ice  a c t ions  the j u r y  s h a l l  be in s t ru c ted  that the p l a i n t i f f  has 

the burden of prov ing  [ ,  BY A PREPONDERANCE OF THE EVIDENCE,] the hea lth  

care p ro v id e r ’ s n eg l igence  or w i l f u l  misconduct i n  accordance w ith  the 

standard of proof s p e c i f i e d  i n  sec. 5^0 of t h i s  chapter [OF THE PHYSI­
CIAN OR DENTIST]. The j u r y  s h a l l  be further  in s t ru c ted  that i n j u r y  

alone does not r a is e  a presumption of the hea lth  care p ro v id e r 's  [PHY­

SICIAN'S OW DENTIST'S] neg l igence  or misconduct.

J •

# Sec. 35. AS 09.55 i s  amended by adding new sect ions  to read:
Sec. 09.55.556. INFORMED CONSENT. (a) A hea lth  care p rov ider  is  

l i a b l e  for f a i l u r e  to obta in  the Informed consent of a pa t ie n t  i f  the 

cla imant e s tab l is h e s  by a preponderance of the ev idence that the pro ­
v id e r  ha3 f a i l e d  to inform the pa t ien t  of the common r isks  and reason­

able a l t e r n a t i v e s  to the proposed treatment or procedure, and that but 
for that f a i l u r e  the c la imant would not have consented to the .proposed 

treatment or procedure.

(b) I t  i s  a defense to any act ion  for hea lth  care m a lp rac t ice  

based upon an a l leged  f a i l u r e  to obta in  informed consent that
(1) the r i s k  not d is c lo sed  i s  too commonly known or i s  too 

remote to requ ire  d is c lo s u r e ;
(2) the p a t ie n t  stated to the hea lth  care prov ider  that he

LA-L 20
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wduld undergo the treatment or procedure regard less  of the r i s k  invo lved  

or that he d id  not want to be informed of the matters to which he would 

be e n t i t l e d  to be informed;
(3) under the c ircumstances consent by or on beha lf  of the 

pa t ie n t  was not p o s s ib le ;  or

(4) the hea l th  care p rov ider  a f te r  cons ider ing  a l l  of the 

attendant facts  and c ircumstances used reasonable d i s c r e t io n  as to the 

manner and extent to which the a l t e r n a t i v e s  or r isks  were d is c lo sed  to 

the pa t ien t  because he reasonably  b e l ie v ed  that a f u l l  d is c lo su re  would 

have a s u b s t a n t ia l l y  adverse e f fe c t  on the p a t i e n t ’ s cond i t io n .

Sec. 0 9 . 5 5 . 56O. DEFINITIONS. In  secs. 530 - 5o0 of t h i s  chapter 

’’hea lth  care prov ider"  means a ch iroprac to r  l i c e n s ed  under AS 08.20; a 

denta l  h y g ie n is t  l i c e n s e d  under AS 08.32; a d e n t is t  l i c e n s e d  under 

AS 08 . 36 ; a nurse l i c e n s e d  under AS 0 8 . 6 8 ; a d ispens ing  o p t i c ia n  l i ­
censed under AS 08.71; an optometr ist  l i c en sed  under AS 08.72; a pharma­

c i s t  l i c en sed  under AS 08.80; a p h y s i c a l  th e rap is t  l i c e n sed  under AS 

08.84; a p hy s ic ia n  l i c e n s e d  under AS 08.64; a p o d ia t r i s t ;  a psycho log ist  
and a p sycho log ica l  assoc ia te  l i c e n s e d  under AS 08.86; and a h o sp i t a l  as 
def ined  i n  AS 18.20.130, I n c l u d in g  a governmental ly owned or operated 

h o s p i t a l .
Sec. 36 . AS 09.65.090 i s  repea led  and re-enacted to read:

Sec. 09.65.090. C IV IL  LIABILITY FOR EMERGENCY AID. (a) A person 

at a hosp i ta l  or at any other lo c a t io n ,  who renders emergency .care or 
emergency counse l ing  to an i n j u r e d ,  i l l ,  or emot iona l ly  d is traught  

person who reasonably  appears to the person render ing  the a id  to be in  

immediate need of emergency a id  in  order to avoid ser ious harm or death 

i s  not l i a b l e  for c i v i l  damages as a r e su l t  of an act or omission in  

render ing emergency a id .
(b) This s e c t io n  does not prec lude  l i a b i l i t y  for c i v i l  damages as
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a  r e s u l t  o f  gross n e g l i g e n c e  or r e c k l e s s  or i ntentio nal miscon d u c t .

* Sec. 37. AS 18.20 i s  amended by adding a r new sect ion?to read:
4

Sec. 18.20.045. INSURANCE REQUIRED. (a) Every h o s p i t a l ,  as a 

c o n d i t i o n  of l i c e n s u r e ,  s h a l l  ma in ta in  and submit to the department 
ev idence  of  insurance aga inst l i a b i l i t y  to in p a t ie n ts  and ou tpa t ien ts  

fo r  m a lp ra c t i c e  issued by the Health  Care Providers Indemnity Corpora­

t i o n ,  i n  amounts of not less  than $200,000 per occurrence , and an 

aggregate l i a b i l i t y  per year of $1,000,000 minimum, and an a d d i t io n a l  

$20,000 fo r  each bed over 50.
(b) The d i r e c to r  of insurance or h is  designee s h a l l  waive the 

requ irement i n  (a) of t h i s  se c t ion  for a ho sp i ta l  i f  the h o s p i t a l  f u r ­
n is h es  s a t is f a c to ry  ev idence of having other insurance p ro v id in g  coverage 

i n  amounts not less  than those s p e c i f i e d  In  (a) of t h is  s e c t io n .  No 

wa ive r  granted under t h is  subsect ion may extend beyond the normal exp ira ­

t i o n  date of the h o s p i t a l ' s  insurance p o l i c y  or January 1, 1977, whichever 

occurs  f i r s t .  j

Sec. 18.20.075. RISK MAN AG EMENT. (a) To bo e l i g ib le  for a license 

each h o s p i t a l  s h a l l  have in op e ra t io n  an internal ri sk m a n a g e m e n t  pr og ra m  

which s h a l l
(1) in v e s t ig a te  the frequency and causes of adverse in c id e n ts

i n  h o s p i t a l s  which cause i n j u r y  to p a t ie n t s ;

L 20
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(2) develop and Implement measures to m in im ize the r i s k  of 

i n j u r y  to pa t ien ts  from adverse in c id e n t s ;  in  deve lop ing  these measures 

each h o sp i t a l  s h a l l  take in to  account recommendations of i t s  med ica l  

s t a f f ,  the Hea lth  Care Providers Indemnity Corporat ion and p r iv a t e  under­
w r i t e r s ,  industry  standards, exper ience of other h o s p i t a l s ,  and recom­

mendations of l i c e n s i n g  boards of other h ea lth  care p rov iders ;  and
(3) analyze p a t ie n t  gr ievances which r e la t e  to p a t ie n t  care, 

(b) The department s h a l l  adopt by r e g u la t io n  and submit to the

l e g i s l a t i v e  adm in is t ra t iv e  r eg u la t io n  rev iew  committee p r io r  to im p le ­
mentat ion standards for r i s k  management programs in  h o sp i t a ls  i n  the 

state  which may vary accord ing  to the s ize  of the h o s p i t a l ,  the type of 
care offered by the h o s p i t a l ,  and other factors found re le van t  by the

i

department. t
* Sec. 38. AS 18 i s  amended by adding a new chapter to read:

CHAPTER 23. HEALTH CARE SERVICES INFORMATION.
Sec. 18.23.010. LIMITATION ON LIABILITY FOR PERSONS PROVIDING 

INFORMATION TO REVIEW ORGANIZATION. (a) No person p rov id in g  informa­
t io n  to a rev iew organ izat ion  i s  sub ject  to a c t ion  for damages or other 

r e l i e f  by reason of having furn ished  that in format ion ,  un less  the 

in format ion  i s  fa ls e  and the person p rov id ing  the in format ion  knew or 
had reason to know the in format ion  was f a ls e .

(b) No p r i v i l e g e  of c o n f i d e n t i a l i t y  a r i s i n g  from a phys ic ian-  

pa t ie n t  r e la t io n s h ip  may be invoked to w ithho ld  per t in en t  in format ion  

from rev iew by a rev iew organ izat ion . ;
Sec. 18.23.020. LIMITATION ON LIABILITY FOR MEMBERS OF REVIEW 

ORGANIZATIONS. No person who i s  a member or employee of, or who acts in  

an adv isory capac ity  to, or who furn ishes counsel or s e rv ice s  to a 
rev iew o rgan iza t ion  i s  l i a b l e  for damages or other r e l i e f  i n  an a c t ion  

brought by another whose a c t i v i t i e s  have been or are be ing s c r u t in i z e d



or rev iewed by a rev iew  o rgan iza t ion ,  by reason of the performance of a 

duty , func t ion  or a c t i v i t y  of the rev iew o rgan iza t ion ,  un less  the 

performance of the duty, f u n c t io n  or a c t i v i t y  was motivated by ma l ice  

toward the a f fe c ted  person. No person i s  l i a b l e  for damages or other 

r e l i e f  i n  an a c t io n  by reason of h is  performance of a duty, fun c t io n ,  or 
a c t i v i t y  as a member of a rev iew  organ iza t ion  or by reason of a recom­
mendation or a c t io n  of the rev iew  o rgan iza t ion  when the person acts in  

the reasonable b e l i e f  that the a c t ion  or recommendation i s  warranted by 

fa c ts  known to the person or to the rev iew o rgan iza t ion  a f t e r  reasonable 

e f fo r t s  to a s c e r t a in  the fac ts  upon which the rev iew  o rgan iza t ion 's  

a c t io n  or recommendation i s  made.
Sec. 18.23.030. CONFIDENTIALITY OF RECORDS OF REVIEW ORGANIZATION,

(a) Except as prov ided i n  (b) of t h i s  s e c t io n ,  a l l  data and information  

acqu ired  by a rev iew  o rgan iza t io n ,  i n  the exerc ise  of i t s  du t ie s  and 

fu n c t io n s ,  s h a l l  be he ld  i n  conf idence and may not be d is c lo sed  to 

anyone except to the extent necessary to carry out one or more of the 

purposes of the rev iew  o rgan iza t ion ,  and is  not sub jec t  to subpoena or 
d is co ve ry .  Except as prov ided in  (b) of t h i s  se c t ion ,  no person descr ib  

i n  sec .  20 of t h i s  chapter may d is c lo s e  what t ransp ired  at a meeting of 
a rev iew  o rgan iza t ion  except to the extent necessary to carry  out cne or 
more of the purposes of a rev iew  o rgan iza t ion ,  and the proceedings and

t

records of a rev iew  o rgan iza t ion  are not sub je c t  to d iscovery  or i n t r o ­
du c t io n  in to  ev idence  i n  a c i v i l  a c t ion  aga inst a hea lth  care prov ider  

a r i s i n g  out of the matter which is  the sub je c t  o f  cons idera t ion  by the 

rev iew  o rgan iza t io n .  In format ion ,  documents, or records otherwise  

a v a i l a b l e  from o r i g i n a l  sources are not immune from d iscovery  or use in  

a c i v i l  a c t ion  merely because they were presented dur ing  proceedings o f  

a rev iew  o rgan iza t ion ,  nor may a person who t e s t i f i e d  before a review  

organ iza t ion  or who is  a member of i t  be prevented from t e s t i f y i n g  as to
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matters w i t h i n  h i s  knowledge, but a w itness may not be asked about h is  

testimony before a rev iew  organ iza t ion  or op in ions  formed by him as a 

r e s u l t  of i t s  h ea r ings ,  except as prov ided i n  (b) of t h i s  sec t ion .
(b) Testimony, documents, proceedings, records, and other evidence  

adduced before a rev iew  organ iza t ion  that are otherwise in a c c e s s ib le  

under t h i s  s e c t io n  may be obta ined by a h ea lth  care p rov ider  who c la ims 

that d e n ia l  i s  unreasonab le, or may be obta ined under subpoena or 

d iscovery  proceedings brought by a p l a i n t i f f  who c la ims that information  

provided to a rev iew  o rgan iza t ion  was fa ls e  and c la ims that the person 

p rov id ing  the in format ion  '"new or had reason to know the informat ion was 
f a ls e .

(c) Nothing i n  t h i s  chapter prevents a person whose conduct or 

competence has been rev iewed under t h i s  chapter from o b ta in ing ,  for the 

purpose of a p p e l la t e  rev iew  of the a c t ion  of the rev iew o rgan iza t ion ,  
any test imony, documents, proceed ings, records and czher ev idence  

adduced before the rev iew  o rgan iza t ion .
Sec. l8.23.OiJO. PENALTY FOR VIOLATION. Other chan as author ized

by sec. 30 of t h i s  chapter ,  a d is c lo su re  of data and information ac­
qu ired  by a rev iew  committee or of what t ransp ired  at a rev iew meeting 

i s  a misdemeanor and pun ishab le  under AS 11.05.010.
Sec. 18.23.050. PROTECTION OF PATIENT. Nothing i n  t h i s  chapter

r e l i e v e s  a person of l i a b i l i t y  which he has in curred  or may in cur  to a 
person as a r e s u l t  of f u rn is h in g  hea lth  care to the p a t ie n t .

Sec. 18.23.060. PARTIES BOUND BY REVIEW. When a rev iew organ i ­

za t ion  rev iews matters under sec. 70(5)(H) of t h is  chapter no party i s  

bound by a r u l i n g  of the organ iza t ion  in  a controversy, d ispute  or 
quest ion  un less he agrees in  advance, e i t h e r  s p e c i f i c a l l y  or g e n e ra l ly ,  
to be bound by the r u l i n g .

Sec. 18.23.070. DEFINITIONS. In  t h i s  chapter,  un less the context

i  4



otherwise r equ ir e s ,

(1) "adm in is t ra t iv e  staf  " means the s ta f f  of a ho sp i ta l  or
c l i n i c ;

(2) "hea lth  care" means p ro fess iona l  se rv ices  rendered by 

a hea lth  care p rov ider  or an employee of a hea lth  care p rov ider ,  and 

serv ices  furn ished  by a sanatorium, rest home, nurs ing  home, boarding 

home or other i n s t i t u t i o n  for the h o s p i t a l i z a t io n  or care of human 

be ing s ;

(3) "hea lth  care provider" means a ch iroprac tor  l i c en sed  

under AS 08.20; a den ta l  h yg ie n is t  l i c en sed  under AS 08.32; a den t is t  

l i c e n sed  under AS 08.36; a nurse l i c ensed  under AS 08.68; a d ispens ing  

o p t i c ia n  l i c e n s e d  under AS 08.71; an optometrist l i c ensed  under AS 08.- 

72; a pharmacist l i c e n s e d  under AS 08.80; a p hys ica l  th e rap is t  l i c ensed  

under AS 08.84; a p h y s i c ia n  l i c en sed  under ,.S 08.64; a p o d ia t r i s t ;  a 

psycho log is t  and a p sy cho log ica l  assoc iate  l i c en sed  under AS C8.86; and 

a ho sp i ta l  as de f ined  i n  AS 18.20.130, in c l u d in g  a governmental ly owned 

or operated h o s p i t a l ;

(4) "pro fess iona l  serv ice"  means s e rv ic e  rendered by a 
hea lth  care p rov ider  of the type he i s  l i c e n sed  to render;

(5) "review organ izat ion" means a ho sp i ta l  governing body or 
a committee whose membership i s  l im i t e d  to hea lth  care prov iders and 

adm in is t ra t iv e  s t a f f ,  except where otherwise provided for by state or 

federa l  law, and which is  e s tab l ished  by a h o s p i t a l ,  by a c l i n i c ,  by 

one or more s ta te  or l o c a l  assoc ia t ions  of hea lth  care prov iders ,  by an 

organ izat ion  of hea lth  care prov iders from a p a r t i c u la r  area or medica l 

i n s t i t u t i o n ,  or by a p ro fess iona l  standards review organ izat ion  estab­
l i s h e d  under 42 U .S .C . ,  sec. 1320c-l et seq . ,  to gather and review  

information r e l a t i n g  to the care and treatment of pa t ien ts  for the 

purposes of



(A) eva lu a t in g  and improving the q u a l i t y  of hea lth  care 

rendered i n  the  area or medica l  i n s t i t u t i o n ;

(B) reduc ing  morb id ity  or m o r ta l i t y ;
(C) ob ta in ing  and d issem ina t ing  s t a t i s t i c s  and in f o r ­

mation r e l a t i v e  to the treatment and prevent ion  of d iseases,  
i l l n e s s  and i n j u r i e s ;

(D) deve lop ing  and p ub l i s h in g  g u id e l in e s  showing the 

norms of h e a l t h  care in  the area or medical, i n s t i t u t i o n ;
(E) deve lop ing  and p u b l i s h in g  g u id e l in e s  designed to 

keep the cost of h ea lth  care w i th in  reasonable bounds;
(F) rev iew ing  the q u a l i t y  or cost of hea lth  care ser ­

v i c e s  prov ided  to en ro l le e s  of hea lth  maintenance o rgan izat ions ;

(G) a c t in g  as a p ro fess iona l  standards rev iew organ i­
za t ion  under 42 U.-S.C., sec. 1320c-l et seq . ;

(H) rev iew ing ,  r u l i n g  on, or a d v is in g  on controvers ies ,  
d isputes  or quest ions  between

(i) a hea lth  Insurance c a r r i e r  or hea lth  mainte­

nance o rgan iza t ion  and one or more of i t s  insured or en ro l ­
l e e s ;

( i i )  a p ro fess iona l  l i c e n s in g  board, a c t ing  under 

i t s  powers of d i s c i p l i n e  or l i c e n s e  revocat ion  or suspension, 
and a h ea l t h  care prov ider  l i c e n s ed  by i t  when the matter is  

re fe rred  to a rev iew organ izat ion  by the profess iona l  l i c e n ­

s ing  board;
( i i i )  a hea lth  care prov ider  and h is  pat ien ts  con­

ce rn ing  d iagnos is ,  treatment or care,  or a charge or fee;
( iv)  a hea lth  care prov ider  and a hea lth  insurance  

c a r r i e r  or hea lth  maintenance organ iza t ion  concern ing a charge 

or fee for  hea lth  care serv ices  prov ided to an insured or



(v) a h ea l t h  care p rov ider  or h is  pa t ien ts  and the 

f e d e ra l  or a s ta te  or l o c a l  government, or an agency of the 

f e d e ra l  or a s ta te  or l o c a l  government;
( I)  a c t i n g  on the recommendation of a c r ed en t ia l  rev iew  

committee or a g r ievance  committee.

e n r o llee; or

—C

A-
r

Sec. 39. AS 21 i s  amended by adding a new chapter to read:
CHAPTER 88. HEALTH CARE PROVIDERS INSURANCE.

ARTICLE 1. PURPOSE.
Sec. 21.88.010. PURPOSE OF CHAPTER. I t  i s  the purpose of t h i s  

chapter to p rov ide  a means of fu rn ish in g  hea lth  care providers w ith  

adequate insurance  aga ins t  l i a b i l i t y  for med ica l  neg l igence  by concen­
t ra t in g  a l l  such insurance  in  one e n t i t y  which can negot iate  more 

su ccess fu l ly  fo r  Insurance from casua lty  Insurers  and to d i s t r i b u t e  

equ itab ly  the t rue  cost o f  the insurance among the hea lth  care prov iders
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ARTICLE 2. INDEMNITY CORPORATION.

Sec. 21.88.020. CORPORATION CREATED. There i s  created the Alaska 

Health Care Providers Indemnity  Corporation which i s  a p u b l i c  corpora­

t ion  hav ing a l e g a l  ex is tence  independent of and separate from the 

state .  O b l iga t io ns  issued by the corporat ion do not co ns t i tu te  a debt, 
l i a b i l i t y  or o b l i g a t io n  of the state or a p ledge of f u l l  f a i t h  and 

c red i t  of the s ta te .

Sec. 21.88.030. CORPORATION BOARD OF GOVERNORS. (a) The cor­
porat ion s h a l l  exe rc ise  i t s  powers through a board of governors which 

sh a l l  be appointed by the governor of the state  and confirmed by the 

l e g i s l a t u r e  as prov ided i n  (b) of t h i s  se c t ion .

(b) The appointments to the board of governors s h a l l  be Alaska 

res idents  as fo l lows :

(1) two phys ic ians  l i c e n sed  in  the s ta te ;  one of the p hy s i ­

c ians s h a l l  be engaged i n  group p ra c t i c e  in  a c l i n i c  of s ix  or more 

p h y s ic ia n s ;
(2) one person employed by a h o sp i t a l  or on the board of 

d ire c to rs  of a h o s p i t a l ;
(3) two p ro fess iona ls  i n  the insurance f i e l d ;

(4) two persons who are not hea lth  care prov iders  or f in a n ­
c i a l l y  in te res ted  i n  the f i e l d  of hea lth  care, attorneys ,  or represen­
ta t iv e s  of the insurance indus t ry .

(c) The term of o f f i c e  of each governor Is  three years, except 
that the governor of the s tate  m a l l  des ignate two i n i t i a l l y  appointee 

governors to serve for one year and two i n i t i a l l y  appointed governors 

to serve for two y e a r s .
(d) Upon the e x p ir a t io n  of the term of a governor, the governor 

of the state  s h a l l  appoint a successor who s h a l l  be from the same c lass
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‘ descr ibed  i n  (b) of t h i s  s e c t io n  as the governor whose term has exp ired .
(e) Upon a governor's  ea r ly  r e s ig n a t io n ,  death or i n a b i l i t y  to 

serve, the governor of the state  s h a l l  appoint a successor from the 

same c la ss  de f ined  i n  (b) of t h i s  se c t ion  as the te rm ina t ing  governor, 
who s h a l l  serve for the unexp ired term.

(f) The d i r e c t o r  or h i s  designee i s  not a vo t ing  member of the 

board of governors but s h a l l  be n o t i f i e d  by vhe board of and have the 

r ig h t  to attend and p a r t i c i p a t e  i n  a l l  meetings and proceedings of the 

board.
(g) Members of the board of governors r e c e iv e  compensation from

the corporat ion  of $100 per day when the board meets and necessary t r a v e l  

expenses.
Sec. 21.88.040. CORPORATION PLAN OF OPERATION. (a) W ith in  

30 days a f te r  the e f f e c t i v e  date of t h i s  chapter,  the board of 

governors s h a l l  prepare and submit to the d i r e c to r  for approval a 
p lan of operat ion  which prov ides  for the f a i r ,  reasonable and e q u i t ­
ab le adm in is t ra t io n  of the a f f a i r s  of the corporat ion and the d i s ­
charge of the purposes for which i t  i s  created .  The p lan  and any 

amendments of i t  become e f f e c t i v e  upon the d i r e c to r ' s  approval .  I f  

the board of governors f a i l s  to submit a p lan  of operat ion ,  or i f  

at a subsequent t ime the board of governors f a i l s  to submit s u i t a b le  

amendments to the p la n ,  the d i r e c to r  s h a l l ,  a f te r  n o t ic e  and hear ing ,  

adopt and promulgate a p lan  of operat ion or amendments which are 

necessary or a d v is ab le  to e f fe c tua te  the p rov is ions  of t h is  chapter.  
Adoption of the p lan  i s  not sub je c t  to the Adm in is t ra t ive  Procedure 

Act (AS 44.62) .
(b) The p lan  of operat ion  s h a l l

(1) e s t a b l i s h  the procedures by which a i l  the powers and 

dut ies  of the corporat ion  s p e c i f i e d  i n  sec. 50 of t h i s  chapter s h a l l

2 0



be performed;

(2) e s t a b l i s h  procedures for hand l ing  assets and d is charg ­

ing  l i a b i l i t i e s  of the corporat ion ;

(3) e s t a b l i s h  regu la r  p laces  and times for meetings of the 

board of governors;

(4) e s t a b l i s h  procedures for records to be kept of a l l  

f i n a n c i a l  t ransac t io ns  of the corporat ion ,  i t s  agents, and the board 

of governors;

(5) e s t a b l i s h  the procedures for awarding contracts  to i n ­
demnify or defend or to prov ide other serv ices  and to compensate the 

indemnitors or vendors;

(6) e s t a b l i s h  the procedures for is su ing  contracts of insur  

ance as prov ided i n  sec .  50 of t h i s  chapter and for the determinat ion  

of rates ;

(7) con ta in  a d d i t io n a l  p rov is ions  necessary or proper for 

the execut ion  of the powers and du t ie s  of the corporat ion .

Sec. 21.88.050. POWERS AND DUTIES OP THE CORPORATION. (a) The 

corporat ion s h a l l

(1) i n  the form approved by the d i r e c to r ,  issue  to a l l  
hea lth  care p rov ide rs  who pay the premiums for i t  a contract or con­
tra cts  indem n ify ing  the hea lth  care prov ider  and h is  employees who art 
hea lth  care p rov ide rs  aga inst  loss by reason of l i a b i l i t y  for profes­
s iona l  se rv ices  on an occurrence bas is  and agreeing to tender on behal 
of the hea lth  care p rov ide r  and h is  employees who are hea lth  care 

prov iders a defense i n  a proceeding brought under AS 09.55.530 - 09.55 

560; the l i m i t  of l i a b i l i t y  s h a l l  be no less  than the minimum l i a b i l i t  

coverage requ irements to be mainta ined under AS 08.64.215 and AS 18.- 

20.045; the con trac t  s h a l l  cover the defepse aga inst but need not 
indemnify a c la im  for  p u n i t i v e  damages; at the opt ion of the hea lth
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care p rov ider  and fo r  an a d d i t io n a l  premium the contract may cover 

c la ims aga ins t  the h e a l t h  care p rov ider  that a r is e  out of p rofess iona l  
se rv ic es  performed by the hea lth  care p rov ider  a f te r  December 31, 197^ 

except that coverage w i l l  not be prov ided for a c la im  a lready f i l e d  or 
of which the h e a l t h  care p rov ider  had or reasonably should have had 

no t ic e  at the t ime the r e t r o a c t i v e  insurance was purchased;

(2) charge a premium for the p ro tec t ion  prov ided by the 

contracts  issued  under (1) of t h i s  subsect ion which s h a l l  be determined 

by the board o f  governors i n  accordance w ith  sec. 80 of t h is  chapter 

and sub je c t  t c  the approva l of the d i r e c to r ;

/  -

(3) nego t ia te  for and procure re insurance from a casua lty  

insurers  or r e in s u r e r s  for a l l  of i t s  l i a b i l i t y  incurred  by contracts  

Issued under (1) of t h i s  subsect ion ;  the corporat ion may not in cur  or 
r e t a in  under those contracts  l i a b i l i t y  which i s  not reinsured as pro­
v ided i n  t h i s  paragraph; i f ,  a f te r  the exerc ise  of due d iligence , no 
re insurance  for  a l l  or a port ion  of the r i s k  can be procured at rea ­
sonable rates from casua lty  insurers  or r e in su re rs ,  the corporation 
through the board of governors, s h a l l  so c e r t i f y  to the d ire c to r  r e ­

insurance s h a l l  then be prov ided by the Health  Care Jo int Underwrit ing  

Assoc iat ion  as p rov ided  i n  sec .  110 et seq. of t h i s  chapter for that

2 0



1

2

3

4

5

6

7

8

9

10

11

■2

13

14

15

16

17

:8
19

20

21

22
23

24

25

26

27

28

29

port ion  not r e in su red  by a p r iv a t e  c a r r i e r ;

(4) comply w ith  or be sub je c t  to AS 21.06.090; 21.06.120;
21.06.140; 21.06.160; 21.06.250; AS 21.09.180; 21.09.190; 21.09.200; 

21.09.250; 21.09.280; AS 21.12.020(b), (c), (d), and (e); and chs. 18, 
21, 24, and 36 of t h i s  t i t l e ;

(5) carry  out the o b l ig a t io n s  of the contracts  issued under
(1) of t h i s  subsec t ion  by defend ing a l l  covered c la ims made against 
insured hea lth  care prov iders  and by paying a l l  l i a b i l i t i e s  which are 

f i n a l l y  ad jud ica ted  aga inst  the insured hea lth  care prov ider  or which 

may in  the op in ion  of the corporat ion  reasonably be expected tc  be 

f i n a l l y  ad jud ica ted  aga inst  the hea lth  care prov ider  to the extent of 
the contract o b l i g a t io n ;

i n  excess of the minimum l im i t s  requ ired  for l i c e n su re  as a hea lth  care 

prov ider ,  but l im i t e d  to $1,000,000 for i n d i v i d u a l  hea lth  care providers  

and $5,000,000 for h o s p i t a l s ,  i f  there i s  a f in d in g  by the d i r e c to r  that 
t h i s  coverage i s  u n a va i la b le  at a reasonable cost and that t h is  coverage 

can be made a v a i l a b l e  at a reasonable cost through the corporat ion; i f  

t h i s  paragraph i s  implemented, then each hea lth  care prov ider  obta in ing  

excess coverage up to these amounts s h a l l  obta in  i t  from the corpora­
t ion .

(b) The corporat ion  may

(6) p rov ide  coverage to hea lth  care prov iders  for l i a b i l i t y

L 20
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(1) I n  the form approved by the d i r e c to r ,  issue contracts  of 

profess iona l  l i a b i l i t y  insurance  to ch iropractors  l i c e n sed  under AS 08.- 

20, den ta l  h y g ie n is t s  l i c e n s e d  under AS 08.32, d en t is t s  l i c ensed  under 

AS 08.36, nurses l i c e n s e d  under AS 08.68, d ispens ing  op t ic ia n s  l i c ensed  

under AS 08.71, optometr is ts  l i c e n s e d  under AS 08.72, pharmacists l i ­

censed under AS 08.80, p h y s i c a l  th e rap is ts  l i c e n sed  under AS 08.8*1, and 

pyscho log is ts  and p sy cho lo g ic a l  assoc iates  l i c e n sed  under AS 08.86;

(2) employ or r e t a in  persons, i n d i v i d u a l  or corporate, to 

discharge i t s  o b l i g a t io n s  and pay reasonable compensation for those 

serv ices ;  employees of the corporat ion  are not considered state em­

ployees;
(3) prov ide  coverage to hea lth  care prov iders for other

hazards where there  i s  a f i n d in g  by the d i r e c to r  that t h i s  coverage is
otherwise u n a v a i la b le  by reason of the operat ion of the corporat ion ;

(4) borrow or advance funds necessary to e f fec tua te  the 

purposes of the corpora t ion ;
(5) negot ia te  and become a party to those contracts  as are 

necessary to carry  out the purposes of the corporat ion;
(6) sue or be sued i n  the name of the corporat ion ;

(7) p rov ide  r i s k  management adv ice  and se rv ic es  to h o s p i t a l s ;
(8) perform a l l  other acts necessary and proper to e f f e c t u ­

ate the corporat ion .

*7 /  "7 /  -^ 7
c ' (  s C - r  t  ,  S  „v
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bee. 21.88.060. PREMIUM TAX. The corporat ion  s h a l l  pay a premium 

tax i n  the amount of one and one-half per cent of the t o t a l  d i r e c t  

premium income re c e iv e d  by the corporat ion  dur ing  the year ending on the 

preced ing December 31, a f t e r  deduct ing  the a p p l i c a b le  c a n c e l l a t io n s ,  
returned premium, the unabsorbed por t ion  of any depos it  premiums, a l l  
p o l i c y  d iv id e nd s ,  unabsorbed premiums refunded to po l i c y h o ld e r s ,  

refunds, sav ings ,  savings coupons and other s im i l a r  returns paid or 
cred i ted  to p o l i c y h o ld e r s  w ith  respect  to t h e i r  p o l i c i e s .  The tax s h a l l  

be pa id  to the d i r e c t o r  annua l ly  before A p r i l  1 of each year.
Sec. 21.88.070. STATISTICS. The corporat ion s h a l l  c o l l e c t ,  

main ta in  and report  in format ion  concern ing c la ims aga inst h°=ilth care 

prov iders .  The in format ion  s h a l l  be on forms p rescr ibed  by the d i r e c ­

tor ,  and s h a l l  be s u f f i c i e n t  to enable a proper determ inat ion  of losses 

for rate making and to i d e n t i f y  causes and sources of loss for loss 

con tro l .  At l e a s t  annua l ly  the corporat ion  s h a l l  report to the d ir e c to r  

the number and amount of c la ims f i l e d ,  reserved, pa id ,  s e t t le d  and 

ad jud ica ted  du r ing  the year,  the premiums paid to and the expenses 

incurred  by the corporat ion  dur ing  the year. Th is  report s h a l l  be 

a v a i l a b l e  to the p u b l i c .  The d i r e c to r  may requ ire  that supplemental 
reports in c lu d e  the names of insured hea lth  care prov iders  and the 

c la imants ;  however, no reports which become p u b l i c l y  a v a i l a b l e  may 
i n c lu d e  the names of hea lth  care prov iders  or c la imants  or information  

that w i l l  permit by in fe ren ce  the i d e n t i t y  of s p e c i f i c  h ea lth  -care 
prov iders or c la im an ts .  A l l  s t a t i s t i c s  s h a l l  be made a v a i l a b l e  to the 

appropr iate  l i c e n s i n g  board or agency.
Sec. 21.88.080. RATES. (a) The rates and ra t in g  p lans used by 

the corporat ion for the p o l i c i e s  issued s h a l l  be determined by l i c e n s e  

category of h ea l t h  care prov iders  in  accordance with a i l  of the f o l ­
lowing:
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(1) ra tes  fo r  p hy s ic ia n s  s h a l l  be set as a fu n c t io n  of the 

p h y s i c i a n ’ s m ed ica l  revdnue;

(2) ra te s  for h o sp i t a ls  s h a l l  be set as a fu n c t io n  of the 

number of permanent beds i n  the h o s p i t a l ;t
(3) a minimum rate  may be set for each category of hea lth  

care p rov ider  or d i s c i p l i n e  or c l a s s i f i c a t i o n  w i t h in  the l i c e n s e  c a te ­
gory;

(4) ra tes  may not be excess ive ;  rates are excess ive  i f ,  a f ter  

a per iod of t ime and w ith  respect  to an amount of gross premium which 

are a c t u a r i a l l y  c r e d i b l e ,  the premiums exceed losses in curred  by the 

corporat ion, i n c l u d i n g  losses  pa id ,  reserves for c la ims reported and 

unpaid, reserves for  c la ims  in curred  dur ing the p o l i c y  per iod  and not 

reported, prov ided that reserves  for c la ims in cu r red  dur ing  the p o l i c y  

per iod and reasonab ly  expected to be reported a f te r  three years a f te r  

the i n c id e n t  may be in c lu d ed  on a d i f f e r e n t  bas is  due to the a d d i t io n a l  
f i n a n c i a l  f l e x i b i l i t y  prov ided by the corporat ion, and reasonable ex­
penses for the opera t ion  of the corporat ion;

(5) ra tes  s h a l l  not be inadequate; rates are inadequate i f ,  

based on a v a i l a b l e  a c t u a r i a l  data, the premiums to be pa id  by the 

hea lth  care p rov iders  are or may reasonably be expected to be i n s u f ­
f i c i e n t  to pay for  losses in cu r red  by the corporat ion , i n c l u d in g  c la ims  

pa id ,  reserves for c la ims  reported and unpaid, reserves for c la ims  

incurred  dur ing  the p o l i c y  per iod  and not reported prov ided that r e ­
serves for c la ims  in cu r red  dur ing  the p o l i c y  per iod and reasonably  

expected to be reported a f t e r  three years a f te r  the i n c id e n t  may be 

in c luded  on a d i f f e r e n t  bas is  due to the a d d i t io n a l  f i n a n c i a l  f l e x i b i l ­
i t y  prov ided by the co rporat ion ,  and reasonable expenses for the opera­
t ion  of the corpora t ion ;

(6) ra tes  may not be u n f a i r l y  d is c r im in a to ry ;

J /



(7) ra tes  s h a l l  be ad justed  annua l ly ;
(8) ra tes  for any p o l i c y  year s h a l l  be c a l c u la t e d  to in c lu de

the adjustment for  a c tu a l  exper ience  of the corporat ion ;
(9) i n  cons id e r ing  losses to be in cu r red ,  changes in  the 

law, n a t io n a l ,  r e g io n a l  or l o c a l  trends i n  med ica l  n eg l ig en ce  awards, 

and other r e le van t  factors  may be cons idered;
(10) income from the investment of reserves s h a l l  be con­

s idered ;
(11) i n d i v i d u a l  r i s k  underwr it ing  factors s h a l l  be considered.

(b) The standards i n  (a) of t h i s  se c t ion  s h a l l  be app l ie d  to the 

p o l i c y  t >rms the corporat ion  dec ides  to w r i te .
Sec. 21.88.090. REQUIRED INSURANCE; CANCELLATION. The corporation  

s h a l l  p rov ide  insurance  to a l l  h ea lth  care prov iders  otherwise e l i g i b l e  

for l i c e n s u r e  under AS 08.6^ and AS 18.20. The corporat ion may provide  

for in s ta l lm en t  payment of premiums In which event each in s ta l lm en t  is  

due by the date s p e c i f i e d .  The corporat ion  may cance l  any of i t s  

p o l i c i e s  i n  the event of nonpayment of any premium or in s ta l lm en t  on a 

premium, or other charge, by m a i l in g  or d e l i v e r i n g  to the insured at 
the address shown on the p o l i c y  and to the agency of the state  i s s u in g  

the in s u r e d ’ s l i c e n s e  w r i t t e n  no t ic e  s t a t in g  when, not less  than 10 days



a f te r  no t ic e  i s  r e c e iv e d  by the insured ,  the c a n c e l l a t io n  i s  e f f e c t i v e ,

ARTICLE 3- JOINT UNDERWRITING ASSOCIATION.

Sec. 21.88.l i e .  ASSOCIATION CREATED. (a) The Health  Care Pro­
v id ers  Jo int  Underwr it ing  Assoc ia t ion  i s  created cons is t in g  of a l l  
l i c en sed

(1) h e a l t h  care s e r v ic e  corporat ions as def ined ir. AS 21.-

87-330;
(2) d i s a b i l i t y  in surers  as de f ined  i n  AS 21.12.05C;

(3) property  in su re rs  as de f ined  in  AS 21.12.060; and
(4) ca sua lty  in su re rs  as def ined  in  AS 21.12.070.

(b) Every In su re r  descr ibed  in  (a) of t h i s  sect ion  s h a l l  be a
member of the a s s o c ia t io n  and s h a l l  remain a member as a cond it ion  of 
i t s  au thor i ty  to cont inue  to transact  that kind of business in  t h is  

s tate ;  except tha t  any d i s a b i l i t y  in surer  may e l e c t  to pay any tax or 
assessments due w ithout otherwise p a r t i c i p a t i n g  as a member.

(c) The a s so c ia t io n  s h a l l  commence operat ion upon a f in d in g  by 

the d i r e c to r ,  a f t e r  p u b l i c  hear ing ,  that a f te r  the exerc ise  of due 

d i l i g e n c e  no re insurance  could be procured at reasonable rates by the 

corporat ion from a casua l ty  in su re r  or re in su re r .  After the assoc ia t ion  

has commenced opera t ion ,  i f  the d i r e c to r  determines, a f te r  p ub l i c
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hear ing, that h ea l t h  care m a lp ra c t ic e  insurance i s  a v a i l a b l e  through 

insurers l i c e n s e d  i n  t h i s  s tate  w ith  respect to which he has p rev ious ly  

made the former f i n d i n g ,  the a sso c ia t ion  s h a l l  cease i t s  underwr it ing  

operat ions. At any t ime, a f te r  no t ic e  and hear ing ,  the d i r e c to r  may, 
upon a f in d in g  that i t  i s  no longer needed, term inate the operation of 
the assoc ia t ion .

Sec. 21.88.120. PURPOSE. The purpose of the a ssoc ia t ion  i s  to 

provide a market for  m ed ica l  m a lprac t ice  insurance to the corporation  

on a se lf-support ing  bas is  w ithout subsidy from asso c ia t ion  members.

Sec. 21.88.130. ASSOCIATION BOARD OF DIRECTORS; TERM. The asso­
c ia t io n  s h a l l  be governed by a board of d i r e c to r s  appointed by the 

governor of the s ta te  and cons is t ing ,  of two rep resen ta t ives  of domestic 

casualty  and property  in su re rs ,  one rep resen ta t ive  of admitted d i s ­
a b i l i t y  in su rers ,  one rep resen ta t iv e  of hea lth  care se rv ice  corpora­

t ions ,  one r ep resen ta t iv e  of fore ign  casua lty  and property insurers ,  and 

two persons from the p u b l i c .  Members of the board of d ir e c to rs  serve 

three-year terms.

Sec. 2 1 . 8 8 .  H » 0 .  ASSOCIATION PLAN OF OPER/ T I O N .  (a) With in  30 

. ( ays a f te r  the a s s o c ia t io n ' s  c rea t ion  the board of d i r e c to rs  s ha l l
repare and submit to the d i r e c to r  for h is  approval a p lan  of operation  

which provides for the f a i r ,  reasonable and e q u i t a b le  adm in is t ra t ion  of 
the a f f a i r s  of the a s so c ia t io n  and the d ischarge of the purposes for 

which i t  i s  c reated .  The p lan  and any amendments of i t  become e f f e c t i v e  

upon the d i r e c to r ' s  approva l .  I f  the board of d i r e c to rs  has f a i l e d  to 

submit a p lan of opera t ion ,  or i f  at any subsequent time the board of 
d ire c to rs  f a i l s  to submit s u i t a b le  amendments to the p lan ,  the d i r e c to r  

s h a l l ,  a f te r  no t ic e  and hear ing ,  adopt and promulgate a p lan  of opera­
t ion  or amendments which are necessary or. adv isab le  to e f fec tua te  the 

prov is ions of t h i s  chapter .  Adoption of the p lan  i s  not sub ject  to the

« v
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Adm in is t ra t ive  Procedure Act (AS 44.62).

(b) The p la n  of operat ion  s h a l l
(1) e s t a b l i s h  the procedures for ca rry ing  out the powers and 

du t ies  of the a s so c ia t io n  s p e c i f i e d  i n  sec. 150 of t h i s  chapter;

(2) e s t a b l i s h  procedures for hand l ing  assets and d ischarg ing  

l i a b i l i t i e s  of the a s so c ia t io n ;

(3) e s t a b l i s h  regu la r  p laces and times for meetings of the 

board of d i r e c to r s ;
(4) e s t a b l i s h  procedures for records to be kept of a l l  

f i n a n c i a l  t ransac t io ns  of the asso c ia t io n ,  i t s  agents, and the board 

of d i r e c to rs ;

(5) e s t a b l i s h  the amount and method of re imburs ing members cf 
the board of d i r e c to r s ;

(6) e s t a b l i s h  the procedures for awarding contracts to indem­
n i f y  or defend or to p rov ide  other se rv ices  and to compensate the indem­

n i to rs  or vendors;

(7) e s t a b l i s h  the procedures for Is su ing  contracts  of i n s u r ­
ance as prov ided i n  sec .  150 of t h is  chapter and for the determinat ion
of rates ;

(8) con ta in  a d d i t io n a l  p rov is ions  necessary cr  proper for the 

execut ion of the powers and du t ies  of the a sso c ia t ion .
Sec. 21.88.150. POWERS AND DUTIES OF THE ASSOCIATION. (a) The 

assoc ia t ion  s h a l l
(1) p rov ide  re insurance  to the corporat ion cover ing contracts  

Issued by the corporat ion  indemn ify ing  hea lth  care prov iders  and t h e i r  

employees who are hea lth  care prov iders  aga inst  loss by reason of 

l i a b i l i t y  for p ro fe ss iona l  s e rv ic es  and agree ing to tender on beha lf  

of the hea lth  care p rov iders  and t h e i r  employees who are hea lth  care 

prov iders a defense i n  an a c t io n  brought under AS 09.55.530 - 09.55.560;

LA-L 20
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the l i m i t  of l i a b i l i t y  s h a l l  be no less  than the minimum l i a b i l i t y  

requ ired  to be in dem n i f ie d  as prov ided i n  AS 08.64.215 and AS 13.20.045, 
and the coverage s h a l l  be the same as that which the Health  Care Pro­

v id e rs  Indemnity  Corporat ion i s  requ ired  to prov ide under sec. 50 of 

t h i s  chapter;
(2) charge a premium for the p ro te c t io n  prov ided by the 

contracts  issued under sec .  50 of t h i s  chapter which s h a l l  he deter ­

mined by the board of d i r e c to rs  in  accordance w ith  sec. 80 of th is  

chapter and sub je c t  to the approval of the d i r e c to r ;

(3) comply w ith  or be sub ject  to AS 21.06.090; 21.06.120; 

21.u6.l40; 21.06.160; 21.06.250; AS 21.09.180; 21.09.200; 21.09.250; 
21.09.280; AS 21.12.020(b), (c) ,  (d), and (e); and chs. 18, 21, 24, and 

36 of t h i s  t i t l e ;
(4) ca rry  out the o b l ig a t io n s  of the contracts  issued under 

sec. 50 of t h i s  chapter  by defending a l l  covered c la ims  made against 

insured hea lth  care p rov iders  and paying a l l  l i a b i l i t i e s  which are 

f i n a l l y  ad jud ica ted  aga ins t  the insured hea lth  care prov ider  or which 

may in  the op in ion  of the a sso c ia t io n  reasonably be expected to be 

f i n a l l y  ad jud ica ted  aga inst  the hea lth  care p rov ider  to the extent of 

the contract o b l i g a t io n .

(b) The a s so c ia t io n  may
(1) employ or r e t a in  persons, i n d i v i d u a l  or corporate, to 

discharge I t s  o b l i g a t io n s  and pay reasonable compensation for those 

s e r v i c e s ;
(2) p rov ide  re insurance  to the corporat ion  for coverage to 

hea lth  care p rov iders  for other hazards where there is  a f in d in g  by the 

d ir e c to r  that t h i s  coverage i s  otherwise u n a va i la b le  by reason of the 

operat ion of the corporat ion ;
(3) p rov ide  re insurance  to the corporat ion  for coverage to

1 / 9



hea lth  care p rov iders  for  l i a b i l i t y  under AS 09*55.530 - 09*55*560 in  

excess of the minimum l im i t s  requ ired  for l i c e n s u r e  as a hea lth  care 

prov ider  where there  i s  a f i n d in g  by the d i r e c to r  that t h is  coverage i  
unava i la b le  at a reasonable cost and that t h i s  coverage can be made 

a v a i l a b l e  at a reasonable  cost through the corporat ion ;

(4) p rov ide  re insurance  to the corporat ion  for coverage for 

l i a b i l i t y  under AS 09*55*530 - 09*55*560 to ch iroprac tors  l i c ensed  

under AS 08.20, d en ta l  h yg ie n is t s  l i c e n s e d  under AS 08.32, den t is ts  

l i c e n s e d  under AS 08.36, nurses l i c e n s e d  under AS 08.68, d ispens ing  

op t ic ia n s  l i c e n s e d  under AS 08.71, optometr ists  l i c e n sed  under AS 08.7 

pharmacists l i c e n s e d  under AS 08.80, p h y s i c a l  the rap is ts  l i c ensed  unde 

AS 08.84, and p sycho log is ts  and p sy cho log ica l  assoc iates  l i c ensed  unde 

AS 08.86;

(5) borrow or advance funds necessary to e f fec tua te  the 

purposes of t h i s  a s so c ia t io n ;
(6) negot ia te  and become a party to those contracts which 

are necessary to carry  out the purposes of the a sso c ia t io n ;
(7) sue or be sued i n  the name of the a sso c ia t ion ;

(8) cede or assume re insurance ;
(9) perform a l l  other acts necessary and proper tc e f f e c t u ­

ate the a s so c ia t io n .
Sec. 21.88.160. RATES AND RATING PLANS. The rates and ra t in g  

plans s h a l l  be determined as provided in  sec. 80 of t h i s  chapter,
except that a l lowance  may not be made for p r o f i t  to an indemnify ing
ca r r ie r  or for income from investment of member-contributed funds; and 

provided that reserves for c la ims in curred  dur ing  the p o l i c y  per iod an 

reasonably expected to be reported a f te r  three years a f te r  the ln c id en  

may be in c lu d ed  on a d i f f e r e n t  bas is  due to the a d d i t io n a l  f i n a n c i a l  
f l e x i b i l i t y  prov ided  by the a sso c ia t io n .



I .1 '  "
... . ~-y *vr

f ,  J u

Sec. 21.88.170. ASSESSMENT. I f  s u f f i c i e n t  funds are not a v a i l ­

ab le for the sound f i n a n c i a l  operat ion  of the a s so c ia t io n ,  a l l  members 

s h a l l  con tr ibu te  to the f i n a n c i a l  requirements of the assoc ia t ion  by 

paying to the a s s o c ia t io n  an assessment to be determined by the board 

of governors of the a s so c ia t io n ,  these assessments to be prorated among 

a l l  members i n  proport ion  to t h e i r  d i r e c t  w r i t t e n  premiums or revenues 

i n  t h i s  state i n  the insurance l i n e s  the w r i t i n g  of which requ ire  

membership i n  the a s so c ia t io n ,  i n  the two years end ing on the preced ing  

December 31, a f t e r  deduct ing  the a p p l i c a b le  c a n c e l l a t i o n s ,  returned 

premium, the unabsorbed por t ion  of any depos it  premium, a l l  p o l i c y  

d iv id ends ,  unabsorbed premiums refunded to p o l i c y h o ld e r s ,  refunds, 
savings, sav ings coupons and other s im i l a r  returns pa id  or c red ited  tc  

po l ic yho lde rs  w ith  respect  to t h e i r  p o l i c i e s .  Any assessment under 

th is  s e c t ion  i s  a tax o b l i g a t io n  i n  a d d i t io n  to taxes requ ired  under 

AS 21.09.210 and no tw ithstand ing  the p rov is ions  of AS 21.09.210(e).
Sec. 21.88.l80. RATE ADJUSTMENT. (a) I f  i n  any year an assess­

ment I s  made under sec .  170 of t h i s  chapter ,  rates for the next per iod  

s h a l l  be in creased  from the rate  determined under sec .  160 of th is  

chapter by an amount s u f f i c i e n t  to reimburse a l l  members the amounts 

assessed.

(b) No assessment may be reimbursed to members without p r io r  

approval of the d i r e c t o r  and no in t e r e s t  accrues i n  favor of members on 

amounts assessed.
(c) I f ,  a f t e r  e s t a b l i s h in g  requ ired  reserves ,  there i s  an excess 

amount; i n  rese rve ,  the excess premium s h a l l  be refunded to the insured  

hea lth  care p ro v id e rs .
Sec. 21.88.190. REPORTS. At leas t  annua l ly  the assoc ia t ion  s h a l l  

report to the d i r e c t o r  concern ing i t s  a f f a i r s .  The report s h a l l  be in  

the form p res c r ib ed  by the d i r e c to r .

LA-L 20
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ARTICLE H. LOAN FUND.

Sec. 21.88.210. FUND ESTABLISHED. (a) There is  in  the Depart­
ment of Commerce and Economic Development a med ica l  ma lpract ice  l i a b i l ­
i t y  r e vo lv in g  loan  fund to be adm in is tered  by the d i r e c to r  of insurance.

(b) Loans s h a l l  be made from the fund to the Jo int Underwrit ing  

Asso icat ion  upon c e r t i f i c a t i o n  by the d i r e c to r  that a loan i s  necessary  

for the corpora t ion  to spread costs out over time because of f l u c t u a ­

t ions  in  loss  exper ien ce .  I f  a loan i s  made to the ccrporat:l:r. from 

the fund, the J o in t  Underwr it ing  Assoc ia t ion  s h a l l  issue a none to the 

fund p ledg ing  the  premiums c o l l e c t e d  i n  the future  as se cu r i t y  for
the loan.

(c) Loans from the fund s h a l l  be repa id  by the Jo int Underwrit ing  

Assoc iat ion w i t h i n  f i v e  years at an annual i n t e r e s t  rare of s ix  per­
cent .

(d) The d i r e c t o r  may s e l l  at par va lue  to the Department of 
Revenue the no tes ,  s e c u r i t y  instruments and pledge agreements held by 

the Department o f  Commerce anc Economic Development as se cu r i t y  for 

loans made una.er t h i s  s e c t io n .  The Department of Revenue s h a l l  pur- 

chase a l l  the notes offered  u n t i l  the current p r i n c i p a l  amount of the
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, j> * '*•notes purchased and he ld  by the Department of Revenue equals $5,000,000.

ARTiCLE 5. GENERAL PROVISIONS.
Sec. 21.88.900. DEFINITIONS. As used i n  t h i s  chapter,

(1) "assoc ia t ion ' ’ means the Health  Care Providers Jo int  
Underwrit ing Assoc ia t ion ;

(2) "corporation" means the Health  Care Providers Indemnity  

Corporation;

(3) "hea lth  care prov ider" means a phy s ic ia n  l i c e n sed  under 

AS 08.6*1 and a h o s p i t a l  l i c e n s e d  under AS 18.20.

* Sec. *10. AS 21.18.090 i s  amended by adding a new paragraph to read:
(5) reserves  for the Jo in t  Underwrit ing Assoc iat ion  are to 

i n c lude  c la ims reported and unpa id; reserves for c la ims incurred  but 
not reported, but those which may reasonably be expected to be r e ­
ported beyond three  years a f te r  the date of occurrence may be in c luded  

on a d i f f e r e n t  bas is  due to the a d d i t io n a l  f i n a n c i a l  f l e x i b i l i t y  of 
the a sso c ia t ion .

* Sec. *11. AS 08.02 i s  amended by adding a new sec t ion  to read:

Sec. 08.02.020. LIMITATION OF LIABILITY FOR MEMBERS OF LICENSINJ 

BOARDS.. No person i s  l i a b l e  for damages or other r e l i e f  in  an ac t ion

by reason of h i s  performance of a duty, fun c t io n ,  or a c t i v i t y  as a
member of a l i c e n s i n g  board or by reason c f  a recommendation or a c t ion  

of the board when the person acts i n  the reasonable b e l i e f  that h is  

ac t ion  or recommendation i s  warranted by facts  known to him or. to the 

board a f te r  reasonable e f fo r ts  to a s ce r ta in  the facts upon which the 

ac t ion  or recommendation i s  made.

* Sec. *12. AS 09.55-535, and AS 09.55.537 , enacted in  sec. 31 of t h is  

Act, have the e f f e c t  of changing the Alaska Supreme Court ’ s Rules of C i v i l  

Procedure by r e q u i r i n g  the submission of med ica l  m a lprac t ice  c la ims aga inst  
hosp ita ls  and phy s ic ia n s  to e i t h e r  nonbind ing a r b i t r a t io n  or to expert

■—  — — ™
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1 a tadv isory pane ls ,  un less  a l l  p a r t ie s  to the a c t io n  agree otherwise.

2 * Sec. 43. AS 08.64.365 and AS 08.68.040 are repea led .

3 * Sec. 44. Th is  Act takes e f f e c t  30 days a f te r  enactment.
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Sac. AS 09.55 i s  amended by adding new sec t ions  to read:

Sec. 09.55.535. VOLUNTARY ARBITRATION. (a) A p a t ie n t  and any 

h ea l t h  care p rov ider  may execute an agreement to submit to a r b i t r a t i o n  

any d is p u te ,  controversy ,  or issue  a r i s i n g  out of care or treatment by 

the hea lth  care p rov ider  dur ing  the per iod  that the agreement i s  i n  

force or that lias a lready  a r isen  between the p a r t i e s .

(b) An agreement to a r b i t r a t e  executed before care or treatment i s  

prov ided v / \ s h a l l  c l e a r l y  p .  o-
v id e  i n  bold p r in t  on the face of the agreement that  execu t ion  of the  

agreement.: by the p a t ie n t  i s  not a p r e r e q u is i t e  to r e c e i v i n g  care or 

treatment. I f  t h i s  subsect ion  i s  not compl ied w ith  by the h ea l t h  care  

p r o v id e r , vno agreement to a r b i t r a t e  is vo id .  The form to ho used s h a l l  
be approved in  advance by the attorney general of the s ta te  to assure i t  

f a i r l y  inform s hot'- p a r t ie s  to the agreement and proper ly  p ro te c ts  t h e i r  

i n t e r e s t s .

(c) no agreement s h a l l  p rov ide  that  the person r e c e i v i n g  h ea l th  

care may revoke the agreement w i t h in  60 days a f te r  execut ion  by n o t i f y ­

ing  the hea lth  care p rov ide r  in  writ ing,.  A hea lth  care p rov id e r  may 
not revoke the agreement a f t e r  i t s  execu t ion .  V

(d) •acli admission to a h o s p i t a l  s h a l l  be t rea ted  as separate  and 

d i s t i n c t  Aar the purposes of an agreement to a r b i t r a t e ,  but a persons
recerv Lrc.; outpat:' enfc care from a hosp ita  l or c l i n i c  or a member o f  a 

j a l t h  rviir.tananoe o rgan iza t ion  may execute an agreement w ith  the hosp i ­
ta l  which rvov ides  for con t in ua t io n  of the agreement for  a conl inui.i 
nrogrum c :' treatment or dur ing  cont inued membership.

(e ) on the of a no ip* n o t i c e  cj.airi which i s  s u b je c t  to an
'..•omen,, no arb t•••at!•, tire clai.a; si nl.J be submitted to an a r b i t r r  t io n  

• ' io i .  • : b i i  : *■: i . ; e; pcm* l sir: i J c *ns i s t of throe a r b i t r a t o r s : one
a . s i < '  ' •*, ::.y Lii'* p in n t l d f  o>‘ t > 1 ini. i f  f s , one a r b i t r a t o r
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des ignated  by the defendant ur defendants, and a t h i r d  a r b i t r a t o r  

des ignated by mutual agreement who s h a l l  serve as cha irperson  of the 

board. I f  the p a r t ie s  cannot agree on the t h i r d  person, the court  w i l l  

prov ide  a l i s t  of three or more persons who might serve as cha irperson  

of the a r b i t r a t i o n  pane l ,  which s h a l l  be furn ished  by the  a ttorney  

genera'J . P l a i n t i f f  or p l a i n t i f f s  together and defendant or defendants  

together may each s t r ik e  one or more names from the l i s t ,  so a f t e r  each 

s ide  has done so at l e a s t  one name remains on the l i s t ,  p r o v id in g  a 

bas is  for the f i n a l  s e l e c t io n  by the court .

(f) Tne attorney genera l  s h a l l  prepare a l i s t  of persons c o n s i s t ­

in g  of lawyers or other persons q u a l i f i e d  to serve as cha irperson  of 
a r b i t r a t i o n  pane ls .  They s h a l l  be se le c ted  on ba s is  of t h e i r  t e c h n i c a l  

expe r t is e ,  j u d i c i a l  temperament, and c a p a b i l i t y  of im p a r t i a l l y  a c t i n g  

on m a lp ra c t ic e  c la im s .  The attorney genera l  s h a l l  submit a l i s t  of at 

l e a s t  three names whenever requested to do so by the court  a long  w ith  

d e t a i l e d  b io g ra p h ic a l  in format ion  on each person l i s t e d .
(/•;) Each member of the pane l  s h a l l  r e c e i v e  reasonab le  compensation  

to be pa id  by the court based on the extent and du ra t io n  of s e r v i c e s  

rendered. The court s h a l l  a lso  pay the costs of experts  c a l l e d  by the  

p a n e l .
I  I

(h) The jflffiffffftTmay appo int  an expert adv isory pane l ,  w ith  the  
A

powers of the expert ad v iso ry , panel under sec .  36 of t h i s  c hap te r ,  to
//  C J

adv ise  the oh the med ica l  facts  of the case.
/■>

( i )  The court s h a l l  s p e c i f y  the shortest p r a c t i c a l  d e a d l in e  for
i

complet ion of the work of the a r b i t r a t i o n  pane l ,  ta lc ing in to  account
; a l l  the c ircumstance and the nature of the case.
I

( j )  The p rov is io ns  of the Uniform A rb i t r a t io n  Act, AS 09*^3.010 - 

U9Ji3.lB0, ap; l y  to a r b i t r a t io n s  under t h i s  s e c t io n  in so fa r  as they are
i

a p p l i c a b le  and do not c o n f l i c t  w ith  the p ro v is io n s  of t h i s  s e c t io n ;
!i
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a r b i t r a t i o n s  under t h i s  s e c t io n  s h a l l  be conducted i n  accordance w ith  

any r u le s  of court which may be adopted.

Sec. 09*55-536- EXPERT ADVISORY PANEL. (a) In  any a c t i o n  for  

damages due to persona l i n j u r y  or death based upon the p ro v is io n  of  

p ro fe s s io n a l  s e r v ic e s  by a hea lth  care p ro v id e r ,  the court s h a l l  estab ­
l i s h  a three-person expert adv isory  panel i n  accordance w ith  t h i s  

s e c t io n  un less  the court dec ides  that  an expert adv isory  o p in io n  i s  not 

necessary for  a d e c i s io n  i n  the case. When the a c t io n  i s  f i l e d  the  

court  s h a l l ,  by order,  determine the profess ions or s p e c i a l t i e s  to be 

represented  on the expert adv isory  panel and s h a l l  adv ise  each party of  

the pro fess ions  or s p e c i a l t i e s  to be represented, g i v i n g  the p a r t i e s  

the  opportun ity  to ob je c t  or make suggest ions .

(b) The expert adv isory panel may compel the attendance of w i t ­
nesses, in t e r v ie w  the p a r t i e s ,  p h y s i c a l l y  examine the i n j u r e d  person 

i f  a l i v e ,  consu lt  w ith  the s p e c i a l i s t s  or learned works they cons ide r  

app rop r ia te ,  and compel the product ion  of and examine a l l  r e l e v a n t  

h o s p i t a l ,  m ed ica l ,  or other records or m a te r ia ls  r e l a t i n g  to the  h ea l t h  

care treatment .  The panel may meet i n  camera, but s h a l l  m a in ta in  a 

record  of any test imony or o ra l  statements of w itnesses ,  and s h a l l  keep 

cop ie s  of a l l  w r i t t e n  statements and op in ions  i t  r e c e i v e s .

(c) Mot more than 30 days a f te r  s e l e c t io n  of the oana l ,  i t  s h a l l  

make a w r i t t e n  report to the p a r t ie s  and to the cour t ,  s u b s t a n t i a l l y  

answering the fo l lo w ing  quest ions in  a d d i t io n  to any other quest ion
which the court puts to the pane l :

(J) What was the med ica l  compla int or c o n d i t io n  for wh ich
the  person sought or was brought to m ed ica l  care?

(2) What would have been the l i k e l y  course o f . t h e  comp la in t  

or co11d i t io n  w Ithout r.od5ca 1 ca re?

(3) Was the care anoroselate?



(7) Was the i n j u r y  caused by neg l igence?

CS) I s  the i n j u r y  stable- or w i l l  i t  improve or become^ ;-;or>ee? 
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(c) ttn/any case in  which the Answer to one or more of the ques­

t io n s  under (b) of t h i s  s e c t io n  depends upon the r e s o lu t io n  of f a c tu a l  

quest ions  wh ich  are not the proper sub je c t  of expert o p in io n ,  the  report  
s h a l l  so s ta te  and may answer quest ions  based upon h y p o th e t i c a l  fa c ts  

tha t  are f u l l y  and comp lete ly  set out i n  the o p in io n .  The report  s h a l l  
i n c l u d e  cop ies  of a l l  w r i t t e n  statements, op in ions ,  or records r e l i e d  

upon by the pane l  and e i t h e r  a t r a n s c r i p t io n  or other  record of any o ra l  

statements or o p in io n s ;  s h a l l  s p e c i f y  any med ica l  or s c i e n t i f i c  author-
p

i t y  r e l i e f ’ upon by the pane l ;  and s h a l l  i n c lu d e  the r e s u l t s  of any 

p h y s ic a l  or mental examination performed on the  p l a i n t i f f .  Each member 

s h a l l  s ign  the report  and h is  s igna tu re  c o n s t i t u te s  h i s  adopt ion of a l l  
statements and op in ions  conta ined  i n  i t ;  however, a member may, in s tead  

of s ig n in g  the repo r t ,  submit a concurr ing  or d i s s e n t in g  report which  

compl ies  w ith  the requirements o f  t h i s  subsec t ion ,  and $ member may not 

a t t e s t  to any po r t io n  of the report as to which he i s  not q u a l i f i e d  to 

g iv e  expert test imony .

(d) The report of the pane l  and any d is s e n t in g  or concu r r in g  ■ 

o p in ion  are adm is s ib le  i n  ev idence  to the same extent as though i t s  con­

cents were o r a l l y  t e s t i f i e d  to by the person or persons p repa r ing  i t .

The court s h a l l  d e le t e  any po r t io n  that would not be adm is s ib le  because 

of .Lack of foundat ion for op in ion  test imony, or o therw ise .  E i t h e r  party  

may submit expert test imony to support or re fu te  the repo r t .  The j u r y  

s h a l l  be in s t r u c t ed  i n  genera l  terms that the report s h a l l  be cons idered
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member of the pane l  may be c a l l e d  by any party and may be cross-examined 

as to the contents of the report or of h i s  d i s s e n t in g  or concurr ing  

o p in i o n .

(e) Ho d is cove ry  may be undertaken i n  a ca' ' u n t i l  the report  of 

the expert adv isory  panel i s  r e c e iv e d .  However, the court may r e la x  

t h i s  p r o h ib i t i o n  upon a showing of good cause by any par ty .  I f  the 

pane l  has not completed .its report w i t h in  the 30-day per iod  p res c r ib ed  

i n  (b) of t h i s  s e c t io n ,  the court may, upon a p p l i c a t i o n ,  grant i t  an 

a d d i t i o n a l  30 days.

(f) Members of a panel are e n t i t l e d  to tra ve l  expenses and per 

diem i n  accordance w ith  s ta te  law p e r t a in in g  to members of boards and 

commissions for  a l l  t ime spent i n  p repar ing  i t s  report  and matters i n ­
c i d e n t a l  to i t .  I f  a panel member i s  c a l l e d  upon as a w itness at t r i a l  

or upon d e po s i t io n ,  ho i s  e n t i t l e d  to payment of an expert w itness  fee .  

A l l  expenses in cu r red  by the pane l s h a l l  be pa id  by the court .  However, 
i n  ar.y case i n  which the court determines that a party  has made a 

p a te n t ly  f r i v o lo u s  c la im  or a p a ten t ly  f r i v o lo u s  d e n ia l  of l i a b i l i t y ,

i t  s h a l l  order tha t  a l l  costs of the expert adv isory  pane l  be borne by 

the party  making that  c la im  or d e n ia l .

(g) Par t ie s  to the case and t h e i r  counse l  may not i n i t i a t e  com­
m un ica t ion  out of court w ith  members of the pane l on the sub je c t  matter 

of i t s  i n q u i r y  and report or cause or s o l i c i t  others to do so, except  
through ord inary  d is covery  proceed ings .

I.A-L t
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- S e c .  39- AS 21 i s  amended by add ing a new chapter  to read:

CHAPTER 88. HEALTH CARE PROVIDERS INSURANCE.
ARTICLE 1. PURPOSE.

Sec. 21.88.010. PURPOSE OP CHAPTER. I t  i s  the purpose of t h i s  

chapter to p rov ide  a means of f u r n is h in g  hea lth  care p ro v id e rs  w i th  

adequate insurance  aga inst  l i a b i l i t y  for  med ica l  negligence.-b^oreowcww*^

; t r e g o  td. at e^moifie
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ARTICLE 2. INDEMNITY CORPORATION.

Sec. 21.88.020. CORPORATION CREATED. There i s  created  the  Alaska 

Hea lth  Care Prov iders  Indemnity Corporat ion which i s  a p u b l i c  corpora ­
t ion  hav ing  a l e g a l  ex is tence  Independent of and separate from the  

s ta te .  O b l ig a t io n s  issued by the corporat ion  do riot c o n s t i t u t e  a debt ,  

l i a b i l i t y  or o b l i g a t io n  of the sta te  or a p ledge of f u l l  f a i t h  and 

c r e d i t  of t h e ‘s ta te .
Sec. 21.88.030. CORPORATION BOARD OF GOVERNORS. (a) The co r ­

porat ion  s h a l l  exe rc ise  i t s  powers through a board of governors wh ich  

s h a l l  be appointed by the governor of the state  and conf irmed by the  

l e g i s l a t u r e  as prov ided in  (b) of t h i s  s e c t io n .

(b) The appointments to the board of governors s h a l l  be Alaska 

r e s 1de nts a s f o l i o w s :

(1) two phy s ic ia n s  l i c e n s e d  i n  the s ta te ;  one of the p h y s i ­

c ians  s h a l l  be engaged i n  group p r a c t i c e  i n  a c l i n i c  of s ix  or more 

pays i c l a n s ;

(?) one person employed by a hosp i ta l  or on the board of

d ir e c to r .  of a h o s p i t a l ;
(3) tv/o p ro fess iona ls  In  the Insurance f i e l d ;
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(̂ 1) two persons who are not h ea lth  care p rov iders  or f in a n ­

c i a l l y  in t e r e s ted  in  the f i e l d  of h ea l t h  care ,  a t to rneys ,  or represen ­
t a t i v e s  of the insurance  indus t ry .

(c) The term of o f f i c e  of each governor i s  three years,  except  

that the governor of the s tate  s h a l l  des ignate  two i n i t i a l l y  appo inted  

governors to serve for one year and two i n i t i a l l y  appo inted governors 

to serve for two years.
(d) Upon the e x p i r a t io n  of the term of a governor, the governor 

of the s ta te  s h a l l  appo int a successor who s h a l l  be from the same c la s s  

desc r ib ed  in  (b) of t h i s  s e c t ion  as the governor whose term has exp ired .

(e) Upon a governor ’ s ea r ly  r e s ig n a t io n ,  death or i n a b i l i t y  to 

serve,  the governor of the s ta te  s h a l l  appo int a successor from the 

same c l a s s  de f ined  .in (b) of t h i s  s e c t io n  as the te rm ina t ing  governor,  

who s h a l l  serve for the unexpired norm.
(f) The d i r e c t o r  or h i s  designee i s  not a vo t in g  member of the 

board of governors but s h a l l  be n o t i f i e d  by the board of and have the 

r ig h t  to attend and p a r t i c i p a t e  i n  a l l  meetings and proceedings of the  

board.
(g) Members of the board of governors r e c e i v e  compensation from 

the corpora t ion  of $100 per day when the board meets and necessary  

t r a v e l  expenses.
Sec. 21.88.0lJ0. CORPORATION PLAN OF OPERATION. (a) W ith in  30 

days a f t e r  the e f f e c t i v e  date cl' ohis chapter ,  the board of governors 

s h a l l  prepare and submit to the d i r e c to r  for approva l a p lan  of opera­

t io n  which p rov ides  for the f a i r ,  reasonable and e q u i t a b le  adm in is t ra t io :  

of the a f f a i r s  of the corporat ion  and the d is charge  of the purposes for  

which i f  i s  c reated .  The p lan and any amendments of i t  become e f f e c t i v e  

upon the d i r e c t o r ’ s approva l .  I f  ahe board of governors f a i l s  to submit  

■ j p lan  of operat ion ,  or i f  at a subsequent time the board of governors
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f a i l s  to submit s u i t a b l e  amendments to the p lan ,  the d i r e c t o r  s h a l l ,  

a f t e r  no t i c e  and hea r ing ,  adopt and promulgate a p lan  of opera t ion  or 

amendments which are necessary or adv isab le  to e f f e c tu a te  the p ro v is io n s  

of t h i s  chapter .  Adoption of the p lan  i s  not sub je c t  to the Adm in is ­
t r a t i v e  Procedure Act (AS M .6 2 ) .

(b) The p lan  of operat ion  s h a l l

(1) e s t a b l i s h  the procedures by which a l l  the powers and 

d u t ie s  of the corporat ion  s p e c i f i e d  i n  sec. 50 of t h i s  chapter  s h a l l  be 

performed;
(? ) e s t a b l i s h  procedures for hand l ing  assets and d is c h a rg in g  

l i a b i l i t i e s  of the co rpo ra t ion ;

(3) e s t a b l i s h  r eg u la r  p la ces  and times for meetings o f  the  

board of governors;
(J|) e s t a b l i s h  procedures for records to be kept of a l l  

f i n a n c i a l  t ransact ions  of the co rpora t ion ,  i t s  agents, and the board of 

governors ;
(5) e s t a b l i s h  the procedures for awarding contrac ts  to carry  

out the  p rov is ions  of t h i s  chapter ;

(6) e s ta b l i s h  the procedures for i s s u in g  contrac ts  of i n s u r ­

ance as prov ided in  sec .  50 of t h i s  chapter  and for the d e te rm ina t io n  of

r a t e s ;
( ’/) conta in  a d d i t i o n a l  p rov is ion s  necessary or proper fo r  the  

execu t ion  of she powers and du t ie s  of the corporat ion .

Sec. 21.P8.050. POWERS AMD DUTIES OP THIS CORPORATION. (a) The 

cox'poraI. i on shal 1
(1) In the form approved by the d i r e c to r ,  i s su e  to a l l  h e a l t h

care p rov iders  who pay the premiu-e for i t  a contract or contrac ts

Indemn ify ing  the hea lth  care prov id  r and hir, employees who are h e a l t h  

care p rov iders  aga inst loss by rens n of l i a b i l i t y  for p ro fe s s io na l
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