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T H E  FOLLOW ING  PAGES WERE TREATED AS 
A U N I T  IN  T H E  O R I G I N A L  F I L E ,



Summary of Med ica l  M a lp ra c t ic e  Insurance B i l l  (FCCS SCS CSHB 574)

Prepared by Representat ive  Ted Smith

1. Authorizes Dept, of Commerce & Economic Development to prov ide  

i n v e s t i g a t i v e  s e r v i c e  to l i c e n s i n g  boards.

2. Provides that for the fo l low ing  d i s c i p l i n e s ,  upon a f in d in g  by the 

D ire c to r  of Insurance that m a lp rac t ice  insurance  i s  u na va i la b le  and the 

u n a v a i l a b i l i t y  i s  im pa ir in g  d e l i v e r y  of s e r v i c e s ,  a l l  l i c e n s e e s  may

be requ ired  to ob ta in  insurance from the Med ica l  Indemnity Corporation  

of Alaska. Also expands the l i c e n s i n g  boards of these d i s c i p l i n e s  by 

adding two lay  members, and prov ides a d d i t io n a l  d i s c i p l i n a r y  power to 

the boards:

people and de le tes  the requirement that members be nominateu by the ' 
Alaska Med ica l  Assoc ia t ion .  Requires each p h y s i c ia n  l i c e n sed  by the 

state to purchase insurance from the Med ica l  Indemnity  Corporation of 
Alaska In  the amount of $200,000 per occurance and $600,000 per year. 
Imposes a con t in u ing  educat ion  requirement for l i c e n s e  renewal. Broadens 

d i s c i p l i n a r y  au tho r i t y  of the board.

. Provides that a vo lun tary  a r b i t r a t io n  agreement may be entered in to  

and, i f  such an agreement i s  i n  e f f e c t ,  sets up a r b i t r a t i o n  procedures.

Ch irooractors
Dental H yg ien is ts
Dent is ts
Nurses
O pt ic ians
Optometrists.

Pharmacists 
Phys ica l  Therap ists  
Psycho log ists  
Psycho log ica l  Associates

3. Expands the State Med ica l  Board of Examiners by adding lay
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5- Provides an expert adv isory panel as a p r e l im in a ry  to court 
t r i a l  i n  any m a lp ra c t i c e  s u i t  not covered by an a r b i t r a t io n  agreement.

6. Rev ises to r t  law p e r ta in in g  to med ica l  m a lp rac t ice  as fo l lows :
a. Changes the standard of care from that of the community to 

a n a t io n a l  standard.
b. Provides for advance payments.
c .  P ro h ib i t s  ad damnum c lause i n  s u i t s .
d. Provides for p e r io d i c  payments, w ith  cost of l i v i n g  in creases .
e. Provides that an award must be made by category of loss .
f .  Provides that awards may be on ly  for an amount exceeding awards

from c o l l a t e r a l  sources unless those sources by lav/ must seek 
subrogat ion.

g. P ro h ib i t s  res ip s a  l o q u i t u r .
h. P ro h ib i t s  s u i t s  based on ora l  contracts .
i .  Def ines  informed consent.
j. R e v i s e s  "good Samar itan" law to i n clu de h o s p i t a l  emergencies.

7. Requires h o sp i t a ls  as a cond it ion  of l i c e n s u r e  to obta in  insurance  

from the Med ica l  Indemnity  Corporation of Alaska i n  the amount of $200,00C 
per occurance, up to $1,000,000 per year, w ith  an a d d i t io n a l  $20,000 per 

bed for each bed over 50. Provides for a se l f- in su red  d edu c t ib le  and 

coverage by a c a r r i e r  other than the Med ica l  Indemnity Corporation of 
Alaska i f  c e r t a in  cond it ions  are met. Requires ho sp i ta ls  to have a 

r i s k  management program.

8. L im its  l i a b i l i t y  for persons p rov id in g  informat ion to a rev iew or­
gan iza t ion  and for members of a rev iew o rgan iza t ion .  Provides that  

records of a .review o rgan iza t ion  are immune from d iscovery  i n  a s u i t .

9* E s ta b l is h e s  a m ed ica l  mutual insurance corporat ion  c a l l e d  Med ica l  
Indemnity Corporat ion of Alaska , and prov ides for i t s  adm in is t ra t ion :

a. S p e c i f i e s  membership of i t s  board of governors by profess ion .
b. Requires a p lan of operation approved by the d i r e c to r  of i n s u r ­

ance .
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c. Requires an occurance type p o l i c y  and perm its  i t  t o ”be 
r e to r a c t i v e  to January 1, 1975-

d. May prov ide  added coverage to a minimum of $ 1,000,000 
for  p hy s ic ia n s  and $ 5,000,000 for h o s p i t a l s .

e. Requires repo r t ing  of c la im  in format ion  to d i r e c to r  of 
in surance  and l i c e n s i n g  boards.

f .  Provides that rates s h a l l  be a fun c t io n  of p h y s i c ia n  
revenue or number of beds and may in c lu d e  a minimum 
for  each category 010 d i s c i p l i n e ;  s h a l l  cons ider  i n d i ­
v i d u a l  r i s k  factor  d i s c i p l i n e s  and ca tego r ie s .

g. Permits the corporat ion to attempt to obta in  re insurance  
on the market for two y ea rs , a f t e r  that time i t  must 
e l e c t  to e i t h e r  (1) r e t a in  a l l  r i s k  or (2) re in su re  a l l  
r i s k .

10. E s ta b l i s h e s  a standby Jo in t  Underwr it ing  Assoc ia t ion  i n  the 
event the MICA i s  unable to re insure  under opt ion (9)(g)(2) 
above.

11. E s tab l is h e s  a loan fund to loan up to $ 6,000,000 to the 
MICA: $ 3,000,000 for  surp lus and $ 3,000,000 to compensate 
for  f l u c t u a t i n g  loan exper ience .  Repayment to be i n  annual 
i n s ta l lm e n ts  at an in t e r e s t  rate of l l% over the d iscount ra te .
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POUCH Y - S IA IF  CAPitO L 

JUN EAU. ALASKA 99301

M E M O R A N D U M A p r i l  27, 1976

SUBJECT: Free Conference CS for Senate CS for CSHB 57*1
TO:

FROM:

Senator Jalmar K e r t tu la ,  Chairman
Senator Mike C o l l e t t a
Senator Pat Rodey
Rep. Terry Gardiner
Rep. Bob Bradley
Rep. Ted Smith

Anne Carpenet i ,  L e g i s la t i v e  Counsel

The fo l low ing  i s  a l i s t  of the parts of the b i l l  where there were 
minor d i f f e re n ces  between the Senate and House b i l l s .  I  have 
t r i e d  to note them a l l ,  but probably missed some. Also noted are 
changes i n  d ra f t in g  of a t e c h n i c a l  nature , d ea l in g  w ith  the 
insurance p ro v is io n s ,  which were suggested by Richard Block.
I  have not noted b i low  the d ra f t in g  changes made for the 
purpose of s t y le  and c l a r i t y  on ly .

Page 16, l i n e s  5 - 8
The court pays the costs of a l l  experts c a l l e d  by the 
board and for three experts c a l l e d  by each s ide  up to 
$150 per day for each witness

Page 17> l i n e s  12 - 19
At the committee'"s suggest ion the quest ions which may 
be presented to the expert adv isory panel were redrafted

Page 20, l i n e s  20 - 22
At the committee's d i r e c t i o n ,  t h i s  sentence was added 
to c le a r  up the p e r io d ic  payments p rov is io n

Page 23> l i n e  28
The committee accepted Mr. B lock's proposal regard ing  
waiver of insurance requirements for h o sp i t a ls ;  Mr. Block 
found an error  i n  h is  proposal which was corrected
Note: Th is  change removes the power of waiver

under t h i s  subsect ion and leaves on ly  the 
power to permit a dedu c t ib le



Page 24, l i n e s  24 - 25
The p ro v is io n  r e q u i r in g  the regu la t ions  to be submitted  
to the Adm in is t ra t ive  Regu lat ion Review Committee before  
adoption was de le ted ;  p r io r  rev iew i s  beyond the present- 
statutory  power of the committee. The committee’ s power 
to rev iew  a f te r  adoption remains the same.

Page 30> l i n e  1
The name of the corporat ion  was changed to one le s s  
cumbersome

Page 30, l i n e s  19 - 21
This i s  the House vers ion  which a l lows attorneys to be 
on the board of governors; attorneys may have something 
to contribute??

Page 33, l i n e s  22 - 23
Provides that the corporat ion i s  exempt from membership 
i n  the Alaska Insurance Guaranty Corporation

Page 35, l i n e s  3 - 4
The power to contract  for management s e r v ic e  i s  from the  
House vers ion

Page 36, l i n e s  11 - 12
The minimum rate p ro v is io n  i s  from the House b i l l ;  i t  i s  
t i e d  to the House p rov is ions  adopted by the committee 
on l i n e s  7 - 10 of page 36

Page 37, l i n e s  8 - 9  ("as d e ve lo p e d . . . . " )
This i s  from the House b i l l

Page 37, l i n e s  18 - 19
This i s  a House p rov is io n  which provides for repayment 
of loans as a factor  i n  rate making

Page 37, l i n e s  27 - 28
E f f e c t i v e  date of c a n c e l l a t i o n  changed to 30 days from 
date of post ing ;  the former p rov is ion  (10 days from r e c e ip t )  was 
not workable; e .g .  i n  a case where the prov ider  i s  out of 
state  for an extended period

Page 38, l i ne 1? (after  "state .")
"except that any d i s a b i l i t y  in su rer  may e l e c t  to pay any 
tax or assessment due without otherwise p a r t i c i p a t i n g  aa 
a member." was de le ted  due to a c o n s t i t u t io n a l  defect  
(art .  XX, sec .  7, DEDICATED FUNDS PROVISION).

Page 40, l i n e s  23 - 24
Provides that the JUA i s  not a member of the Alaska 
Insurance Guaranty Assoc iat ion

- 2 -



Page ^2V l i n e s  15 - 21
These p rov is io ns  were added i n  an attempt to avo id  the 
ded ica ted  funds problem

Page l i n e s  19-29 - page *15, l i n e s  1-6
This excludes the corporat ion and JUA from p a r t i c i p a t io n  
i n  the Alaska Insurance Guaranty Assoc iat ion

The fo l lo w ing  are suggestions for changes by the Department of
Commerce and Economic Development. As they are of a substant ive
nature , they are not in c luded  i n  the draft  but are passed on for
your cons ide ra t io n .

Page 15, l i n e s  2 - 5
Mr. Block would p re fer  see ing the per iod  changed to seven 
days w ith  a p ro v is io n  excusing persons who are d isab led  
from the seven-day l i m i t .

Page I t .  l i n e  1.7 a f te r  "opin ion" in se r t
^except that the nonappearance of a pane l member for 
cross-examination may not for that reason alone renuer 
the report in adm is s ib le

Page l 6 t l i n e s  20 - 21
Mr. Block would l i m i t  cons iderab ly  the d i s c r e t io n  of the 
court to a l low  d iscovery  before the report i s  complete

Page 3^, l i n e  2*i
~ Mr. Block would rather  have the D ire c to r  of Insurance  

appoint the board members of the JUA; h is  p o s i t io n  i s  
that t h i s  i s  the p r a c t i c e  for other s im i la r  e n t i t i e s

Page Jtp, l i n e  22
Mr. Block would have the b i l l  apply r e t r o a c t i v e l y  to a l l  
cases which have a r is e n  but have not gone to t r i a l  on the 
e f f e c t i v e  date of the Act
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March 23, 1976

Free Conference Committee on 
House B i l l  574 

Alaska State L e g is la t u r e  
Pouch V
Juneau, AK 99811

Re: SCS CS HB 574 am S (Medical Ma lpract ice)

Gentlemen:
I  would l i k e  to take t h i s  opportun ity  to prov ide  w r i t t e n  comments 
to the Free Conference Committee on House B i l l  574 to fo l low  up 
on ve rba l  d is cuss ions  tha t  my Staff  Counsel had l a s t  week w ith  
Senator Rodey and Representat ive  Gard iner  concern ing  the payment 
of expert w itness expenses by the Court under the Senate's pro­
posed a r b i t r a t i o n  p ro v is io n s .
Both the mandatory and vo lun tary  a r b i t r a t i o n  p ro v is io n s  (Pages 11 
and 13 of the B i l l  as amended by the Senate) r e q u ir e  tha t  the Court 
w i l l  pay the costs of experts requ ired  by the board in  add i t ion  
to pay ing compensation to each member of the a r b i t r a t io n  board.
We do not have any o b je c t io n s  to payment of the board members' 
compensation, but b e l i e v e  there i s  p o t e n t i a l  for  unreasonably  
h igh  costs for expert w itnesses under the B i l l  as w r i t t e n .  We 
apprec ia te  the concern that the a l t e r n a t i v e  of a r b i t r a t io n  be 
made as a t t r a c t i v e  as poss ib le  to l i t i g a n t s .  We do not, however, 
b e l i e v e  th a t  r e q u i r in g  the p a r t ie s  to bear the costs  of t h e i r  
m ed ica l  experts  w i l l  s u b s t a n t ia l l y  undermine the use of a r b i t r a ­
t io n .  We would, therefore ,  urge tha t  the B i l l  p rov ide  that expert  
witness costs w i l l  be borne by the p a r t i e s ,  as i s  the case w ith  
a l l  other types of persona l i n j u r y  l i t i g a t i o n .

Should the Committee wish to r e t a in  the p ro v is io n  r e q u i r in g  pay­
ment of experts  by the Court, however, we would urge that  some 
l im i t a t io n s  on costs be prov ided  i n  the S ta tu te .  I t  i s  not un­
usua l  for an expert med ica l  w itness  from ou ts ide  Alaska to charge 
as much as $10,000. Without any l im i t a t i o n s  on e i t h e r  the maximum
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fee a l low ab le  or on the number of experts tha t  may be c a l l e d ,  a 
s in g le  a r b i t r a t i o n  proceeding cou ld  r e s u l t  i n  the S tate 's  having  
to pay very  la rge  amounts of money i n  expert w itness  costs .  We 
would suggest tha t  the B i l l  p rov ide  for  a maximum fee chargeable  
to the Court for each expert of $150 per day, i n c l u d i n g  expenses, 
and a l im i t a t i o n  of no more than three  experts fo r  each party .
Any excess i n  costs would then be p a id  by the par ty  or p a r t ie s .
F i n a l l y ,  we have attempted to deve lop a mean ingfu l  est imate of the  
costs of the a r b i t r a t io n  process under the p resent  p rov is ions  of 
the B i l l ,  but w ithout  be ing ab le  to est imate  w i th  any degree of 
accuracy the number, type, or l o c a l  a v a i l a b i l i t y  of expert w itness ­
es tha t  m ight be requ ired  i n  an a r b i t r a t io n  proceed ing , we cannot 
prov ide  hard f ig u re s .  However, under the l im i t a t i o n s  on costs we 
have suggested, and assuming each a r b i t r a t io n  proceed ing averaged 
f i v e  days and four experts ,  the cost  of the expert w itnesses would 
be approx imate ly  $3,000.
I  apprec ia te  the opportun ity  to p rov ide  t h i s  Committee w ith  these 
comments. I f  you requ ir e  fu r the r  in fo rmat ion ,  p lease  l e t  me know.

Very t r u l y  yours

A dm in is t ra t i v e  D ir e c to r

SB-AHS/bd



J A Y  S. H A M M O N D
G O V E R N O R

S t a t k  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R

J u n e a u

A p r i l  2 6 ,  1 9 7 6

H o n o r a b l e  J a l m a r  K e r t t u l a  

C h a i r m a n

F r e e  C o n f e r e n c e  C o m m i t t e e  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  K e r t t u l a :

I  a m  a d v i s e d  t h a t  t h e  F r e e  C o n f e r e n c e  C o m m i t t e e  h a s  m a d e  e x c e l l e n t  p r o g r e s s  

i n  h a r m o n i z i n g  t h e  S e n a t e  a n d  H o u s e  v e r s i o n s  o f  t h e  M e d i c a l  M a l p r a c t i c e  

I n s u r a n c e  B i l l  a n d ,  c o n s i d e r i n g  t h e  c o m p l e x i t i e s  o f  t h i s  p i e c e  o f  l e g i s l a t i o n ,  
e a c h  m e m b e r  o f  t h e  C o m m i t t e e  i s  t o  b e  c o m m e n d e d  f o r  h i s  d e d i c a t i o n  t o  t h i s  

i m p o r t a n t  i s s u e .

F r o m „ t h e  o u t s e t ,  I  h a v e  m a i n t a i n e d  t h a t  t h e  s o l u t i o n  t o  t h i s  p r o b l e m  

r e q u i r e d  t h e  p a r t i c i p a t i o n  o f  a l l  i n v o l v e d  s e g m e n t s  o f  t h e  m e d i c a l  d e l i v e r y  

s y s t e m ,  t h e  h e a l t h  c a r e  p r o v i d e r s ,  t h e  i n s u r e r s ,  t h e  j u d i c i a l  s y '  e n . ,  t h e  
B a r  a n d  t h e  S t a t e .

I  a m  m o s t  d i s t u r b e d ,  h o w e v e r ,  b y  t h e  i n d i c a t i o n s  r e a c h i n g  m e  t h a t  y o u r  
c o m m i t t e e  i s  s e e k i n g  a  s o l u t i o n  o n  t h e  i n s u r i n g  m e c h a n i s m  b y  r e q u i r i n g  t h e  

S t a t e  t o  i n s u r e  t h e  r i s k  w i t h o u t  a n y  o p p o r t u n i t y  t o  a t  l e a s t  t r y  t o  

o b t a i n  i n  t h e  p r i v a t e  m a r k e t  n e c e s s a r y  r e i n s u r a n c e .

I t  w a s  n e v e r  m y  i n t e n t i o n  t h a t  t h e  S t a t e  b e  p l a c e d  i n  t h e  i n s u r a n c e  

b u s i n e s s  t o  t h e  e x c l u s i o n  o f  t h e  p r i v a t e  i n s u r a n c e  i n d u s t r y ;  o n l y  t h a t  t h e  

S t a t e  p r o v i d e  t h e  m e c h a n i s m  t o  m a k e  p r i v a t e  p l a c e m e n t  m o r e  f e a s i b l e .  T o  
e s t a b l i s h  a  S t a t e  f u n d  w h i c h  i s  d e n i e d  s t a t u t o r y  a u t h o r i t y  t o  a c c e s s  t h e  
p r i v a t e  m a r k e t s  i s  p l a c i n g  t h e  b u r d e n  u p o n  t h e  S t a t e  a n d ,  a s  s u c h ,  o n e  

m o r e  s t e p  f r o m  o u r  a c c e p t e d  f o r m  o f  g o v e r n m e n t .

T h e  c o m p r o m i s e ,  I  a m  t o l d ,  i n c l u d e s  a  J o i n t  U n d e r w r i t i n g  A s s o c i a t i o n .  T h e  

c o n c e p t  o f  a  J . U . A .  h a s  b e e n  i n c l u d e d  i n  t h e  G o v e r n o r ' s  M e d i c a l  M a l p r a c t i c e  
C o m m i s s i o n ' s  r e c o m m e n d a t i o n s  a n d  i s  b a s i c a l l y  a  n e c e s s a r y  b a c k - u p  t o  

p r o t e c t  t h e  c o n t i n u i t y  o f  t h e  p r o g r a m .  I  d i d ,  h o w e v e r ,  r e j e c t  t h e  c o n c e p t  
o f  a  J . U . A .  t h a t  h a d  n o  l i m i t s  a s  t o  t i m e ,  a s  t o  e x p o s u r e ,  o r  a s  t o  c o v e r a g e .  

T h e  f u n c t i o n  o f  t h e  J . U . A . ,  w h i c h  I  u n d e r s t a n d  y o u  a r e  n o w  c o n s i d e r i n g ,  i s  
f a r  t o o  s i m i l a r  i n  a c t u a l  e c o n o m i c  e f f e c t  t o  t h a t  w h i c h  I  v e t o e d  l a s t  

y e a r .



Honorable Jalmar Kerttula -2- April 26, 1976

I  t r u s t  t h a t  t h e  l e g i s l a t u r e  w i l l  n o t  p e r m i t  a n  o t h e r w i s e  e x e m p l a r y  

p i e c e  o f  m e a n i n g f u l  l e g i s l a t i o n  t h a t  t h e y  h a v e  c r e a t e d  t o  b e  j e o p a r d i z e d  

by i n c l u d i n g  a n  i n s u r i n g  m e c h a n i s m  w h i c h  c a u s e s  t h i s  A d m i n i s t r a t i o n  m u c h  
c o n c e r n .

I t  w o u l d  b e  m y  p l e a s u r e  t o  h a v e  y o u ,  a s  C h a i r m a n  o f  t h e  F r e e  C o n f e r e n c e  

C o m m i t t e e ,  c a l l  u p o n  m e  t o  d i s c u s s  m y  c o n c e r n s  a n d  t o  j o i n t l y  c o n s i d e r  a  
m u t u a l l y  a c c e p t a b l e  s o l u t i o n .
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MEDICAL MALPRACTICE BILLS IN FREE CONFERENCE COMMITTEE

/House V e rs io n
y Requires the D i v i s io n  of Occupat iona l  
J L i c e n s in g  to prov ide  i n v e s t i g a t i v e

s e r v ic e s  to l i c e n s i n g  boards of hea lth  
care p rov iders

\

Senate Vers ion

Same p ro v is io n  i n  Senate b i l l

Requires ch iroprac tors  and d en t is t s  
to carry  med ica l  m a lp rac t ice  insurance  
of at l e a s t  $200,000/600,000 coverage; 
r equ ir e s  den ta l  h y g ie n is t s ,  nurses,  

ry  d is p ens ing  o p t i c i a n s ,  optometr ists ,  
pharmacists ,  p h y s i c a l  t h e ra p is t s ,  
psycho log is ts  and p s y c h o l i g i c a l  
assoc ia tes  bo carry med ica l  m a lp rac t ice  
in surance  of at l e a s t  $100,000/300,000' 

$  coverage^ prov ides  that  these health"*"1 
care p rov iders  3ha l l  be requ ired  to 
purchase t h e i r  insurance from the 
Alaska Hea lth  Care Prov iders Indemnity  
Corporat ion i f ,  a f t e r  a hea r ing ,  the 
d i r e c t o r  of insurance  f inds  that the  
Insurance  i s  rioc a v a i l a b l e  on the 
vo lun ta ry  market and the u n a v a i l a b i l i t y  
i s  im p a ir in g  d e l i v e r y  of t h e i r  
serv ices

No s im i l a r  p rov is io n  in  Senate b i l l

Requires phys ic ia n s  to purchase 
m ed ica l  m a lp ra c t ic e  insurance from 
the Alaska Hea lth  Care Providers  
Indemnity  Corporat ion (corporat ion)  
i n  amounts of at le a s t  $200,000/600,000 

"3 coverage 
' *

No s i m i l a r  p r o v i s i o n  In H o u s e  bill

Same p ro v is io n  in  Senate b i l l

Adds two p u b l i c  members to the 
l i c e n s i n g  boards of a l l  h ea lth  care 
prov iders  and staggers the terms of 
the p u b l i c  members



p.16
p.45

p.17 

p.17

«

p. 27

p. 32 

p. 32

p. 5

p. 15

April 28, 1976 

SUGGESTIONS AND CORRECTIONS - F'CCS SCSCS HB574

1. 9-11 Restore nominations by A.SMA

Reason: The governor will need ail the help he can get to find 

physicians who will be willing to serve on a board with vast new 
and often unpleasant duties. Purely political appointments by 
governors in the past have often not worked out well.

1 . 8  Add after "hospital"; strike "or"; after "clinic, add "or 

practitioner" so that the line reads " hospital, clinic, or 
practitioner."

Reason: No reason to exclude a physician not in a clinic or H.M.O.

1. 27,28 Delete "unless the court decides" and substitute “unless all parties 
1. 19,20 agree"

Reason: The court has made it very clear that it is opposed to

expert advisory panels. It should not have the opportunity to
bypass the expert advisory panel. V

1. 10,11 Strike "in the court's discretion"

Reason: Same as above.

1. 12-19 Add tw£ new questions and re-number:
After question (1), add new question: What would have been the

1 outcome without medical care? After question (4), add new question:
1 What specifically caused the injury?

Reason: Question (2) describes the seriousness of the situation and

is a very important part of "telling the medical story". Question (4) 
gets to the heart of the case and should obviously not be avoided.

between lines 4 & 5. Reinsert quidelines section of SB 113 passed by Senate 
last year.

"Sec. 18.23.040 Quidelines not admissible ir evidence. No guideline 

established by a review organization is admissible in evidence in a 
proceeding brought by or against a professional by a person to whom the 
professional has rendered professional services."

Reason: A review committee guideline standard should not be commandeered 
to "hang" a plaintiff.

1. 18 & 1. 20 Strike "who are physicians"

Reason: any employees of a physician or hospital should be insurable
under the physician's or hospital's policy. This is current practice.
For example, my office secretary and nurse were insured under my  policy —  
when I had one.

1. 28 After hospital add "for any period"

Reason: Make it clear that one doesn't have to reinsure the entire

period back to December 31, 1974. He may have jvst had 1 or 2 short 
gaps in coverage.
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ouse Vers ion
Page 2, l i n e  2: 

emcnstrateci la ck  of competence, 
exper ien ce ,  or educat ion

Senate Vers ion  

Page 2, l i n e  5-
demonstrated problems of competence, 
exper ience ,  educat ion  or h ea l t h

Page 4, l i n e  4:
The d i r e c t o r  of insurance or h i s  
des ignee may waive

Page 4, l i n e  23:
The d i r e c to r  of insurance  or his. 
designee s h a l l  waive

37- Page 13, l i n e s  23-29 Pago 16, l i n e s  15-24
Page 14, l i n e s  1-3 

Mechan ica l  and d ra f t in g  d i f f e r en ces  
i n  House and Senate b i l l s

Page 8, a f te r  l i n e  29:
AS 08.80.070 needs to be amended 
to change quorum requirements



M ed ica l  M a lp ra c t ic e  B i l l s  i n  
Free Conference Committee 
Page #6

P LCreates a r e v o lv in g  loan fund i n  the 
Department of Commerce and Economic 
Development to loan funds to the 
'corporat ion when necessary for the 
corporat ion  to m a in ta in  adequate 
rese rves ;  leans s h a l l  be repa id  by 
the corporat ion  w i t h in  four years at 
an annual i n t e r e s t  ra te  of 7%; the 
d i r e c t o r  of insurance  may s e l l  notes 
of the corporat ion  to the Department 
of Revenue

Creates a r e v o l v in g  loan fund i n  
the Department of Economic Development 
to loan funds to the JUA when 
necessary to spread costs over time 
because of f l u c t u a t io n s  i n  loss  
exper ien ce ;  loans s h a l l  be repa id  
by the JUA w i t h i n  f i v e  years at an 
annual i n t e r e s t  ra te  of 6$; the 
d i r e c to r  may s e l l  notes of the JUA 
to the Department of Revenue

/ A
‘ V
No s im i l a r  p ro v is io n  i n  House b i l l  Provides for l im i t e d  immunity from

defamation for members of l i c e n s i n g  
boards of h ea l t h  care prov iders
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M e d i c a l  M a l p r a c t i c e  Bills in 
Free C o n f e r e n c e  C o m m i t t e e  
Page #5

3  I R e q uires the c o r p o r a t i o n  to insure 
jail t hose h e a l t h  care p r o v i d e r s  about 

£ } w h i c h  a f i n d i n g  has b e e n  made that 
> | i n s u r a n c e  is not a v a i l a b l e  on the 

\private m a r k e t

insure h e a l t h  care providers other 
t h a n  p h y s i c i a n s  and hospitals on 
an i n d i v i d u a l  basis

fl4 JAllows the c o r p o r a t i o n  to p r o v i d e  
£ j r i s k  m a n a g e m e n t  a d v i c e  and 
"'J services to h o s p i t a l s  •

No s i milar p r o v i s i o n  in H o u s e  bill

/ *

%

^ ' R e q u i r e s  that r a t e s  for p h y s i c i a n s  
$ be set as a f u n c t i o n  of m e d i c a l  
g revenues, and r ates for h o s p i t a l s  be 

set as a f u n c t i o n  of the n u m b e r  of 
beds in the h o s p i t a l

No s i milar p r e v i s i o n  in H o u s e  bill

4,0
R e q u i r e s  that d i s c i p l i n e s  and 
cl a s s i f i c a t i o n s  w i t h i n  license 
ca t e g o r i e s  be c o n s i d e r e d  in rate

No s i m ilar p r o v i s i o n  in Senate bill

A s s e s s e s  a p r e m i u m  tax on the 
c o r p o r a t i o n

No s i m i l a r  p r o v i s i o n  in Senate bill

Pr o v i d e s  that rates may not be 
un f a i r l y  d i s c r i m i n a t o r y

This is not a d d r e s s e d  s p ecifically  
a l t h o u g h  the S e n a t e  version does 
r e q u i r e  that i n d i v i d u a l  risk 
factors be c o n s i d e r e d

<t L A  0 ^ ( 3 )  g i « k  +■

R e q u i r e s  that r e p a y m e n t  of loan 
o b l i g a t i o n s  be c o n s i d e r e d  in rate 
m a k i n g

No similar p r o v i s i o n  in Senate bill

v
No s i milar p r o v i s i o n  in H ouse bill C r e a t e s  a JUA to provide r e i n s u r a n c e  

to the c o r p o r a t i o n  for that p o r t i o n  
o f  the r i s k  that the c orpora tion is 
u nable to r e i n s u r e  on the p r iv ate 
market



M e d i c a l  M a l p r a c t i c e  Bills in
Free C o n f e r e n c e  C o m m i t t e e
Page nk

 ̂ E x p a n d s  good S a m a r i t a n  rule Same p r o v i s i o n  in Senate bill

^ ^ R e q u i r e s  h o s p i t a l s  to p u r c h a s e  
/'A m a l p r a c t i c e  i n s u r a n c e  f r o m  the

c o r p o r a t i o n  for  $ 2 0 0 , 0 0 0  p e r  occurrenc e 
and a n  a g g r e g a t e  c o v e r a g e  of $1,000,000 
p l u s  $20,000 for eac h b e d  over 50

»

e m e d i c a l  Same provis:p r o v i s i o n  in Senat e bill

\< \

R e q u i r e s  h o s p i t a l s  to have internal 
r i s k  m a n a g e m e n t  p r o g r a m s

The same p r o v i s i o n  p a s s e d  the 
S enate in a separa te bill

J  V
1 Pr o v i d e s  l i m i t e d  i m m u n i t y  from  
1 d e f a m a t i o n  claims for m e m b e r s  of 

fir h e a l t h  care r e v i e w  o r g a n i z a t i o n s
and p e r s o n s  t e s t i f y i n g  b efore  h ealth 
care reviev/ o r g a n i z a t i o n s

Same p r o v i s i o n s  in Senate bill

C r e a t e s  the A l a s k a  H e a l t h  Care 
F r o v i d e r s  I n d e m n i t y  C o r p o r a t i o n

ij  B o a r d  m e m b e r s  are a p p o i n t e d  by the 
r e d i r e c t o r  of insurance ; the p h y s i c i a n  
y and h o s p i t a l  r e p r e s e n t a t i v e s  are 
^ a p p o i n t e d  f r o m  lists s u b m i t t e d  by 

\  t h e i r  p r o f e s s i o n a l  o r g a n i z a t i o n s

£ ? B < 
wl

a

£ Y Boa rd m e m b e r s  r e c e i v e  $100 per day 
w h i l e  m e e t i n g  a n d  r e a s o n a b l e  travel 
e x p e n s e s

Senate bill creates similar 
c o r p o r a t i o n

Board m e m b e r s  are a p p o i n t e d  by 
-he g o v e r n o r  and confirmed by the 
legislature, w i t h  no r e quirement 
that they be a p p o i n t e d  from lists 
submi t t e d  by p r o f e s s i o n a l  
o r g a n i z a t i o n s

Board m e m b e r s  set t h e i r  own 
c o m p e n s a t i o n

No s i m i l a r  p r o v i s i o n  in Ho use bill R e q uires c o r p o r a t i o n  to obtain 
r e i n s u r a n c e  fro m the private 
m a rke t if p o s sible



M e d i c a l  M a l p r a c t i c e  Bills in
Free C o n f e r e n c e  C o m m it tee
Page H 3

< W E x p a n d s  the s t a n d a r d  of care required 
f  of h e a l t h  care p r o v i d e r s  to that of 

other p r o v i d e r s  in the same field or 
s p e c ialty

Same p r o v i s i o n  in Senate bill

f  /No s i m i l a r  p r o v i s i o n  in H o u s e  bill

a

Provi d e s  that a d v ance payment by 
a h e a l t h  care p r o v i d e r  or its 
in surer is not an a d m i ssion of 
liability

r/^wlo s i milar p r o v i s i o n  in H o u s e  bill

a
A llows d a m ages to be p a i d  on a v
p e r i o d i c  or lump sum basis; provides 
that a w a r d s  p a i d  p e r i o d i c a l l y  be 
i n c r e a s e d  a c c o r d i n g  to annual increases 
in the c o n s u m e r  price index

f a *
/•/Provides that a wards in m a l p r a c t i c e  

f  § cases be d e c r e a s e d  by collat e r a l  
sources r e c e i v e d  by p l a i n t i f f

R e d r a f t s  p r o v i s i o n  d e a l i n g  w i t h  jury 
i n s t r u c t i o n s  in m a l p r a c t i c e  cases

'v*
P r o v ides that no a c t i o n  may arise 
against a p r o v i d e r  for b r e a c h  of 
an oral contr act to p r ovide a specific 
cure o r  result

Prohi b i t s  use of an ad d a m n u m  
clause in m e d i c a l  m a l p r a c t i c e  cases

The Senate bill has a similar 
p r o v i s i o n  r e g a r d i n g  lump sum or 
perio d i c  payment but does not 
provide for in creases a c c o r d i n g  
to i n f l ation  for periodic payments

The Senate bill has a similar 
provision, but allows an amount 
to be a dded b a c k  to the award 
or set aside where tnere is a 
second in jury and insurance benefits 
are e x h a usted

Same p r o v i s i o n  in Senate bill

No similar p r o v i s i o n  in Senate bill

V  ^
[Provides the c i r c u m s t a n c e s  where an Same p r o v i s i o n  in Senate bill 

r f a c t i o n  can be b r ought for failure to 
^  o b t a i n  infor m e d  consent of patient, 

and also sets out the d e f e n s e s  to a 
claim b a s e d  on failure to obtain 
in f o r m e d  consent



M e d i c a l  M a l p r a c t i c e  Bills in
Free C o n f e r e n c e  C o m m i ttee
Page #2

Mo s i m i l a r  p r o v i s i o n  in House bill D e let es the cquirement that m e mbers 
of the licen s i n g  board', of h e a l t h  
care p r o v i d e r s  be appo inted by the 
g o v e r n o r  from a list supplied by 
the p r o f e s s i o n a l  society

x pands the d i s c i p l i n a r y  powers of 
the l i c e n s i n g  b o a r d s  of h e a l t h  care 
p r o v i d e r s

Same p r o v i s i o n  in Senate bill

R e q u i r e s  p h y s i c i a n s  to meet con tin u i n g  No similar  provi s i o n  in Senate bill 
e d u c a t i o n  stand a r d s  set by the State 
Me d i c a l  B o a r d

R e q u i r e s  that all m e d i c a l  m alpractice 
claims be s u b m i t t e d  to an expert 
a d v i s o r y  p a n e l  to be a p p o i n t e d  by the 
court; e x p e n s e s  of the panel shall 
be b o r n e  by the state, except where 
a party has made a p a t e n t l y  frivolous 
c l a i m  or d e n i a l  of l i a b il ity in which 
case that p a r t y  shall pay the expenses

r J

Provide s three options to e n c o u r a g e  
fast and fair settlement of 
m a l p r a c t i c e  cases:
M a n d a t o r y  arbi tr a t i o n  of claims 
against p h y s i c i a n s  and hos pitals 
unless all parties agree to w aive 
arbitration; the dec ision of the 
a r b i t r a t i o n  boa rd may be a p p e a l e d  
to the superior court for a trial 
de novo unless the parties a g r e e d  
to b i n d i n g  arbitration; findi ngs of the 
a r b i t r a t i o n  board are a d m i s s i b l e  at th< 
trial de novo if the court finds 
the a r b i t r a t i o n  was conducted flndc 
the a r b i t r a t i o n  was c onducted properly; 
V o l u n t a r y  a r b i t r a t i o n  of m a l p r a c t i c e  
claims against any health care 
provider;
As an alt er n a t i v e  to arb itration, 
the case shall be submitted to an 
expert a d v isory panel, unless the 
court d eter mines an expert a d v i s o r y  
panel to be u n n e c e s s a r y  for a 
d e c i sion in the case;
The court bears the costs of the 
a r b i t r a t i o n  or the expert a d v i s o r y  
panel, except whe e a party has 
made a p a t e ntly frivolous c l a i m  or 
denial of liability, in which case 
that party pays the expenses of 
either the a r b i t r a t i o n  or the 
expert a d v isory panel

BC



The a t t ached b a r  charts d e m o n s t r a t e  t h e  various k i n d s  of 
r e i n s u r a n c e  and a few o f  the comb in a t i o n s  of them used.
M a n y  o t h e r  combinati ons are possible. F o r  example, facult a t i v e  
r e i n s u r a n c e  can be p u r c h a s e d  on an exces s basis, s t o p  loss 
a g g r egate basis, q u o t a  sh^re basis, or total treaty. The 
p e r c e n t a g e s  and limits a: v a r iable items. R e t e n t i o n s  by the
p r i m a r y  i n s urer are variabxe.

The charts d e m o n s t r a t e  the following types and k i n d s  of 
reinsurance:

1. No r e i n s u r a n c e
2. 100% t reaty  q uota share
3. Excess of $50,000.
4. Stop loss a g g r eg ate $500,000.
5. Excess o f  $50,000. and stop loss a g g r e g a t e  $400,000.
6. 80% q u o t a  share
7. 30% q u o t a  share w i t h  $500,000. stop loss a g g r e g a t e
8. 100% f a c ultative on risk g e n e r a t i n g  losses 3, 5 & 10
9. M.I.C.A. example

Sh a d e d  areas on charts 2 - 9  indicate p o r t i o n  of loss reinsured.
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AMENDMENT

page 17, lines 12 - 20 substitute following language

(1) What was the disorder for which the plaintiff came to
medical care?

(2) What would,haye been the outcome without medical care?

(3) Was the treatment selected appropriate for the case?

(4) Did an injury arise from the medical care?

(5) What is the nature and extent of the injury?

(6) What specifically caused the injury?

(7) Was the- injury caused by unskillful care?

(8) If an injury had not occurred, how would the olaintiff'
condition differ from his present condition?



A m e n d m e n t  To F r e e  C o n f e r e n c e  CS For Senate CS F o r  C S  For H o u s e  B i l l  574

P a g e  23, line 29 
S u b s e c t i o n  (c)

P a g e  24, line 4 

( d )

...the p o l i c y  for a h o s p i t a l  if t h e  h o s p i t a l  
d e m o n s t r a t e s  to the s a t i s f a c t i o n  of the d i r e c t o r  of 
i n s u r a n c e  that w i t h o u t  i n d e m n i t y  f r o m  a n y  o t h e r  
source the h o s p i t a l  has the f i n a n c i a l  r e s o u r c e s  to 
d i s c h a r g e  the m a x i m u m  p o t e n t i a l  e x p o s u r e  to the 
h o s p i t a l  b y  r e a s o n  of the d e d u c t i b l e  p r o v i s i o n  and 
t h e  c o n d i t i o n s  of s u b s e c t i o n  (e) are s atisfied.

f o l l o w i n g  s u b s e c t i o n  (c) i n s e r t  s u b s e c t i o n s  (d) 
a n d  (e) w i t h  the f o l l o w i n g  l a n g uage:

T he D i r e c t o r  of Insurance shall p e r m i t  a h o s p i t a l  
to insure d i r e c t l y  all or a n y  p o r t i o n  of its ri sk 
w i t h  a c arrier, a u t h o r i z e d  to sell M a l p r a c t i c e  
L i a b i l i t y  I n s u ran ce in this state if the D i r e c t o r  
o f  I n s u r a n c e  finds that p e r m i t t i n g  d i r e c t  in surance 
w i l l  n o t  j e o p a r d i z e  the i n s u r i n g  u r o g r a m  o f  t h e  
M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  of A l a s k a  a n d  the 
c o n d i t i o n s  of s u b s e c t i o n  (e) are s atisfied.

To q u a l i f y  for a u t h o r i t y  to use a d e d u c t i b l e  
p r o v i s i o n  the hospital, in a d d i t i o n  to the r e­
q u i r e m e n t s  of s u b s e c t i o n  ( c), or to i n s u r e r  
d i r e c t l y  in a d d i t i o n  to the r e q u i r e m e n t s  o f  
s u b s e c t i o n  (b), the h o s pital and i n s u r e r , m u s t :

(1) agree  to p e r m i t  fie M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  
of A l a s k a  to p r o v i d e  the d e f e n s e  to a n y  c l a i m  
b r o u g h t  a g a i n s t  the hospita l if a n y  h e a l t h  care 
p r o v i d e r  i n s u r e d  b y  the c o r p o r a t i o n  is also, o r  m a y  
b e c o m e y i n v o l v e d  in the c l a i m  a n d  to r e i m b u r s e  the 
c o r p o r a t i o n  for a p r o  rata p o r t i o n  of the c o s t s
o f  defense;  and

(2) agree  to w a i v e  any r i g h t  of c r o s s  c o m p l a i n t ,  
c o u n t e r  c l a i m  or s u b r o g a t i o n  a g a i n s t  a h e a l t h  c a r e  
p r o v i d e r  i n s ured by the M e d i c a l  I n d e m n i t y  C o r p o r­
ati o n  of Alaska, e xcept that such a g r e e m e n t  m a y  
p r o v i d e  for a r b i t r a t i o n  a m o n g  i n v o l v e d  h e a l t h  c a r e  
p r o v i d e r s  to d e t e r m i n e  a l l o c a t i o n  of l i a b i l i t y .

line 10, (c) (3) is c h a n g e d  to (e) (3).
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O riginal sponsor: Rules Committee by
request of the Governor

IN THE HOUSE BY THE J UDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 574 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE - S ECOND SESSION 

A BILL

For an Act entitled: "An Act relating to liability for the provision of

health care services; changing the Alaska Supreme 

C o u r t’s Rules of Civil Procedure; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.050 is amended by adding a n ew paragraph to read:

(19) provide investigative services to the boards established 

under chs. 20 , 32 , 36 , 6*1, 68 , 71, 72, 80 , 84, and 86 of this title, for 

the purpose of assisting those boards in matters of professional d i s­

cipline.

* Sec. 2. AS 08.20 is amended by adding new sections to read:

Sec. 08.20.115. INSURANCE REQUIRED. (a) To be eligible for an * 

active license under this chapter, a person must main t a i n  Insurance 

against liability to patients for chiropractic malpra c t i c e  in limits of 

not less than $200,000 per occurrence and $600,000 aggregate liability 

per year. This requirement is satisfied if a person's employer m a i n­

tains Insurance for him in the required amounts.

(b) The director of insurance may require all persons licensed 

under this chapter to obtain the insurance required under (a) of this 

section from the H ealth Care Providers Indemnity C orporation if, after 

public hearing, he finds that unavailability of malpractice insurance on 

the voluntary market for chiropractors is impairing the delivery of 

chiropractic services to the public.

Sec. 08.20.175. LIMITS Oil CONDITIONS ON LICENSE; REPRIMAND. (a)

-1- CSHB 574
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In addition to action under sec. 170 of this chapter, upon a finding 

that by reason of demonstrated lack of competence, experience, or e d u c a­

tion the authority to practice chiropractic should be limited or co n d i­

tioned or the practitioner disciplined, the board may reprimand, censure, 

place on probation, restrict practice by specialty, procedure, or 

facility, or require continuing education or retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 

a ction taken by the board under this section.

* Sec. 3. AS 08.32 is amended by adding new sections to read:

Sec. 08.32.015. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must maintain insurance 

against liability to patieijts for malpractice in limits of not less than 

$100,000 per occurrence and $300,000 aggregate liability per year. This 

requirement is satisfied if the person's employer maintains insurance 

for him in the required a m o u n t s .

(b) The director of insurance rnay require all persons licensed 

under this chapter to obtain the insurance required under (a) of this 

section from the Health Care Providers Indemnity Corporation if, after 

public hearing, he finds that unavailability of m alpractice insurance on 

the voluntary market for dental hygienists Is I m pairing the delivery of 

dental h y g i e n i s t s 1 services to the public.

Sec. 08.32.165. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to action under sec. 160 of this chapter, upon a finding that by reason 

of demonstrated lack of competence, experience, or education the a u t h o r­

ity to practice dental hygiene should be limited or conditioned or the 

practitioner disciplined, the board may reprimand, censure, place on 

probation, restrict practice by specialty, procedure, or facility, or 

require continuing education or retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 

CSHB 574 -2-



action taken by the board under this section.

* Sec. 4. AS 08 .36 is amended by adding new sections to read:

Sec. 08.36.115. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must m a i n t a i n  insurance 

against liability to patients for dental m alpractice in limits of not 

less than $200,000 per occurrence and $600,000 aggregate liability per 

year. This requirement is satisfied if a person's employer maintains 

i nsurance for him in the.required amounts.

(b) The director of insurance may require al3 persons licensed 

under this chapter to obtain the insurance required under (a) of this 

section from the Health Care Providers Indemnity C o r p o ration if, after 

public hearing, he finds that unavailability of m alpractice insurance on 

the voluntary market for dentists is impairing the delivery of dentist 

services to the public.

Sec. 08.36.325. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to ar on under sec. 320 of this chapter, upon a finding that by reason 

of demonstrated lack of competence, experience, or education the a u t h o r­

ity to practice dentistry should be limited or conditioned or the 

pr a ctitioner disciplined, the board may censure, place on probation, 

restrict practice by specialty, procedure, or facility, or require 

continuing education or retraining.

(b) The Administrative Procedure Act (AS 44.62) appl 

action taken by the board under this section.

* Sec. 5. AS 0 8 . 6*) is amended by adding new sections to read:

Sec. 08.64.215. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must m a i n t a i n  insurance 

issued by the Health Care Providers Indemnity Corporation against 

liability to patients for medical malpractice in limits of not less than 

$200,000 per occurrence and $600,000 aggregate liability per year. This

-3- CSHB 574



requir e m e n t  is satisfied if a person's employer maintains insurance for 

him from the H ealth Care Providers Indemnity Corpor a t i o n  in the required 

amounts.

(b) The direc t o r  of insurance or his designee may waive the 

r e q u i rement in (a) of this section for a person if that person furnishes 

s a t i s f a c t o r y  evidence of his having other insurance providing coverage 

in amounts not less than those specified in (a) of this section. No 

waiver granted under this subsection may extend beyond the normal expira 

tion date of the person's insurance policy or January 1, 1977, whichever 

occurs first.

Sec. 08.64.312. CONTINUING EDUCATION REQUIREMENTS. (a) The board 

shall promote a high degree of competence in the practice of medicine by 

requ i r i n g  every physician licensed in f'e state to fulfill continuing 

educ a t i o n  requirements.

(b) Before a license may be renewed the licensee shall submit 

evidence to the board that continuing education requirements prescribed 

by regula t i o n s  adopted by the board have been met.

(c) The board may exempt a physician from the requirements of (b) 

yf this section upon an application by him giving evidence satisfactory

to the boai’d that he is unable to comply with the requirements because

* • • *' "**• J
of exteriuating circumstances. However, no person may be exempted from 

more than 15 hours of continuing education in a five-year period.

Sec. 08.64.325. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

In addition to action under sec. 330 of this chapter, upon a finding 

that by r e a s o n  of d e monstrated lack of competence, experience, or 

ed ucation the authority to practice under this chapter should be limited 

or c o n d i tioned or the practitioner disciplined, the board may reprimand, 

censure, place on probation, restrict practice by specialty, procedure, 

or facility, or require continuing education or retraining.
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(b) The Administrative Procedure Act (AS M . 6 2 )  applies to any 

a ction taken by the board under this section.

* Sec. 6 . AS 08.68 is amended by adding new sections to read:

Sec. 08.68.lo5. INSURANCE REQUIRED. (a) To be eligible for an 

active license as a nurse under this chapter, a person must maintain 

insurance against liability to patients for malpractice in limits of not 

less than *100,000 per occurrence and $ 300,000 aggregate liability per 

year. This requirement is satisfied if a person's employer maintains 

insurance for h im in the required amounts.

(b) The director of Insurance may require all persons licensed 

under this chapter to obtain the Insurance required under (a) of this 

section from the Health Care Providers Indemnity Corporation if, after 

public hearing, he finds that unavailability of m alpractice Insurance on 

the voluntary market for nurses is impairing the deliver/ of nurse 

services to the public.

Sec. 08.68.275. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to action under 3ec. 270 of this chapter, upon a finding that by reason 

of demonstrated lack of competence, experience, or education the a u t h o r­

ity to practice nursing should be limited or conditioned or the p r acti­

tioner disciplined, the board may reprimand, censure, place on probation, 

restrict practice by specialty, procedure, or facility, or require 

c ontinuing education or retraining.

(b) The Administrative Procedure Act (AS M . 6 2 )  applies to any 

action taken by the board under this section

* Sec. 7. AS 08.71 is amended by adding new sections to read:

Sec. 08.71.085. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must maintain Insurance 

against liability to patients for malpractice in limits of not less than 

$100,000 per occurrence and $300,000 aggregate liability per year. This

-5- CSHB 571*



requirement is satisfied if a person's employer maintains insurance for 

h im in the required amounts.

(b) The director of insurance may require that all persons li­

censed under this chapter obtain the insurance required under (a) of 

this section if, after public hearing, he finds that unavailability of 

m a l p r actice insurance on the voluntary market for d i s p ensing opticians 

is impairing delivery of the services of dispensing opticians to the 

p u b l i c .

Sec. 08.71.175. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

In addi t i o n  to a ction under sec. 170 of this chapter, upon a finding 

that by reason of demonstrated lack of competence, experience, or 

education the authority to practice as a d i s pensing opcician under this 

chfpter should be limited or conditioned or the practitioner disciplined 

the board may reprimand, censure, place on probation, restrict practice 

by procedure or facility, or require continuing education or retraining.

(b) The A d m i n i strative Procedure Act (AS M . 6 2 )  applies to any 

a ction taken by the board under this section.

Sec. 8 . AS 08.72 is amended by adding new sections to read:

Sec. 08.72.115. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must main t a i n  insurance 

against liability to patients for malpractice in limits of not less than 

$ 1 0 0 ,0 0 0  per o c c urrence and $ 3 0 0 ,0 0 0  aggregate liability per year. This 

requirement 13 satisfied if a person's employer m a intains insurance for 

him in the required amounts.

(b) The d i r e c t o r  of Insurance may require all persons licensed 

under this chapter to obtain insurance required under (a) of this 

section from the Health Care Providers Indemnity Corporation if, after 

public hearing, he finds that unavailability of malpra c t i c e  insurance on 

the voluntary market for optometrists is impairing delivery of optome-
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trist services to the public.

Sec. 08.72.255. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. ;a) 

In addition to a c tion under secs. 2*10 and 250 of this chapter, upon a 

finding that by reason of d e monstrated lack of competence, experience, 

or education the authority to practice optometry under this chapter 

should be limited or conditioned or the p r actitioner disciplined, the 

board may reprimand, censure, place on probation, restrict practice by 

specialty, procedure, or facility, or require continuing education or 

retraining.

(b) The Administrative Procedure Act .,iS *1*1. 62) applies to any 

action taken by the board under this section.

* Sec. 9* AS 80.80 is amended by adding n ew sections to read:

Sec. 08.80.115. INSURANCE REQUIRED. (a) To be eligible for 

active r e gistration as a pharmacist, a person must maintain insurance 

against liability to patients for m a l p r a c t i c e  in limits of not less than 

$100,000 per occurrence and $300,000 aggregate liability per year. This 

requirement is satisfied if a person's employer m a intains insurance for 

him in the required amounts.

(b) The director of insurance may require that all persons li­

censed under this chapter obtain the insurance required under (a) of 

this section from the H e a l t h  Care Providers Indemnity Corporation if, 

after public hearing, he finds that unavailability of m alpractice 

Insurance on the voluntary market for pharmacists is impairing delivery 

of pharmacist services to the public.

Sec. 08.80.265. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

In addition to action under sec. 260 of this chapter, upon a finding 

that by reason of d e m onstrated lack of competence, experience, or 

e d ucation the authority to practice pharmacy under this chapter should 

be limited or conditioned or the p r actitioner disciplined, the board may
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reprimand, censure, place on probation, restrict practice by specialty, 

procedure, or facility, or require continuing education or retraining.

(b) The A d m i n i strative Procedure Act (AS *4*4.62) applies to any 

a c tion taken by the board under this section.

* Sec. 10. AS 08.8*4 is amended by adding new sections to read:

Sec. 08.8*4.035. INSURANCE REQUIRED. (a) To be eligible for 

active r e g istration as a physical therapist under this chapter, a 

person must m a i n t a i n  insurance against liability to patients for m a l­

practice in limits ef not less than $100,000 per occurrence and $300,000 
aggregate liability per year. This requirement is satisfied if a p e r­

son's employer m a intains insurance for him in the required amounts.

(b) The director of insurance may require that all persons li­

censed under this chapter obtain the Insurance required in (a) of this

section from the H e a l t h  Care Providers Indemnity Corporation if, after

public hearing, he finds that unavailability of malpractice insurance on 

the voluntary market for physicial therapists is impairing delivery of 

physical therapist services to the public.

Sec. 08.8*1.185. LIMITS OR CONDITIONS ON LICENSE. (a^ In addition 

to a c tion under sec. 180 of this chapter, upon a finding that by reason 

of demonstrated lack of competence, experience, or education the a u t h o r­

ity to practice physical therapy should be limited or conditioned or the 

practitioner disciplined, the board may reprimand, censure, place on 

probation, restrict practice by specialty, procedure, or facility, or 

require continuing education or retraining.

(b) The Administrative Procedure Act (AS *4*4.62) applies to any 

action taken by the board under this section.

* Sec. 11. AS 08.86.120 is amended to read:

Sec. 08.86.120. E N T I T LEMENT TO LICENSURE. A person who passes the 

e xamination given by the board and possesses the Insurance required by 

B 57*4 - 8-
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sec. 125 of this chapter is entitled to be licensed as a psychologist. 

Sec. 12. AS 08.86.l60 is amended to read:

Sec. 08.86.160. ASSOCIATES: E N T I T L E M E N T  TO LICENSURE. A person

w ho passes the e xamination given by the board and who possesses in s u r­

ance in accordance with sec. 125 of this chapter is entitled to be 

licensed as a psychological associate.

Sec. 13. AS 08.86 is amended by adding n ew sections to read:

Sec. 08.86.125. INSURANCE REQUIRED. (a) To be eligible for

active licensure as a psychologist under this chapter, a person must 

m a i n t a i n  insurance against liability to patients for m alpractice in 

limits of not less than $100,000 per occurrence and $300,000 aggregate 

liability per year. This requirement is satisfied if a p e r s o n’s e m­

ployer maintains insurance for him in the required amounts.

(b) The director of insurance may require all persons licensed 

under this chapter to obtain insurance required under (a) of this 

section from the Health Care Providers Indemnity Corpor a t i o n  if, after 

public hearing, he finds that u navailability of m a l p r a c t i c e  insurance on 

the voluntary market for psychologists is impairing the delivery of 

psychologist services to the public.

Sec. 08.86.220. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

Upon a finding that by reason of demonstrated lack of competence, 

experience, or education the authority to practice psychology or as a 

psychological associate under this chapter should be limited or c o n d i­

tioned or the practitioner disciplined, the board may reprimand, censure

place on probation, restrict practice by time, specialty, procedure, or 

facility, or require continuing education or retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 

action taken by the board under this section.

Sec. 14. AS 09.55.530 is repealed and r e - e nacted to read:
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ARTICLE 6 . M A L P R ACTICE ACTIONS.

Sec. 09.55.530. D ECLARATION OP PURPOSE. The legislature finds 

that the health of the people is threatened by curtailment of health 

care services due to the difficulty in obtaining adequate malpractice 

insurance at a reasonable cost. It is the purpose of s e c 3 . 530 - 560 of 
this chapter to protect the health and safety of the people of this 

state by establishing procedural aids for handling malpractice claims 

which will help ensure the ready availability of adequate insurance at a

reasonable cost and which will be fair to all parties concerned.

* Sec. 15. AS 09.55 is amended by adding a new section to read:

Sec. 09.55.536. EXPERT ADVISORY PANEL, (a) In any action for 

damages due to personal injury or death based upon the provision of 

professional services by a health care provider, the court shall es t a b­

lish a ;hree-person expert advisory panel in accordance with this 

section. When the action is filed the court shall, by order, determine 

the professions or specialties to be represented on the expert advisory

panel and shall advise each party of the professions or specialties to

be represented, g i ving the parties the opportunity to object or make 

suggestions. The court may in its discretion conduct other preliminary 

proceedings relative to the composition of the panel as it considers 

appropriate.

(b) The expert advisory panel may compel the attendance of w i t­

nesses, interview the parties and physically examine the injured person 

if alive, consult with the specialists or learned works they consider 

appropriate, and compel the production of and examine all relevant 

hospital, medical, or other records or materials relating to the health 

care treatment. The panel may meet in camera, but shall main t a i n  a 

record of any testimony or oral statements of witnesses, ana shall keep 

copies of all written statements and opinions it receives. Not less
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than 30 days after selection of the panel, it shall make a written

report to the parties and to the court, substantially answering tne 

following questions in addition to any other question which the court 

puts to the panel:

(1) Was the claimant adversely affected by any act or omi s­

sion in the rendering of the medical services?

(2) What was the adverse effect?

(3 ) How did the medical services alter the natural course of 

the preexisting disorder for which the services were originally r e n­

dered?

(4) How did the medical condition existing after performance 

of the medical services differ from the medical condition which might 

otherwise have been expected?

(c) In any case in which the answer to one or more of the qu e s­

tions under (b) of this section depends upon the resolution of factual 

questions which are not the proper subject of expert opinion, the report 

shall so state and may answer questions based upon hypothetical facts 

that are fully and completely set out in the opinion. The report shall 

include copies of all written statements, opinions, or records relied 

upon by the panel and either a transcription or other record of any oral 

statements or opinions; shall specify any medical or scientific a u t h o r­

ity relied upon by the panel; and shall include the results of any 

physical or mental examination performed on the plaintiff. Each member 

shall 3ign the report and his signature constitutes his adoption of all 

statements and opinions contained in it; however, a member may, instead 

of signing the report, submit a concurring or dissenting report which 

complies with the requirements of this subsection, and a member may not 

attest to any portion of the report as to which he is not qualified to 

give expert testimony.
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(d) No discovery may be undertaken in a case until the report of 

the expert advisory panel is received. However, the court may relax 

this prohibition upon a showing of good cause by any party. If the 

panel has not completed its report within the 30-day period prescribed 
in (b) of this section, the court may, upon application, grant it an 

additional 30 days.
(e) The report of the panel and any dissenting or concurring 

o pinion are admissible in evidence to the same extent as though its 

contents were orally testified to by the person or persons prep a r i n g  it. 

The court shall delete any portion that would not be admissible because 

of lack of foundation for opinion testimony, or otherwise. Either party 

may submit expert testimony to support or refute the report. The Jury 

shall be instructed in general terms that the report shall be considered 

and evaluated in the same manner as any other expert testimony. Any 

member of the panel may be called by any party and may be cross-examined 

as to the contents of the report or of his dissenting or concurring 

o p i n i o n .

(f) Members of a panel are entitled to travel expenses and per 

diem in accordance with state law pertaining to members of boards and 

commissions for all time spent in preparing its report and matters 

incidental to it. If a panel member is called upon as a witness at 

trial or upon deposition, he is entitled to payment of an expert witness 

fee. All expenses incurred by the panel shall be paid by the state.

"However, in any case in which the court determines that a party has made 

a patently frivolous claim or a patently frivolous denial of liability, 

it shall order that all co3ts of the expert advisory panel be borne by 

party making that claim or denial.

(g) Parties to the case and their counsel may not initiate c o m­

munication out of court with members of the panel on the subject m a tter

CSHB 57^ -12-



of its inquiry and report or cause or solicit others to do so, except 

through ordinary discovery proceedings.

* Sec. 16. AS 09.55.540 is amended to read:

Sec. 09.55.540. BURDEN OF PROOF, (a) In a malpractice action 

based on the n e g ligence or wilful misconduct of a health care p r o vider 

[PHYSICIAN LICENSED UNDER AS 08.64, OR A DENTIST LICENSED UNDER AS 08.- 

36], the p l aintiff has [SHALL HAVE] the burden of proving by a p r e p o n­

derance of the evidence

(1) the degree of knowledge or skill possessed or the degree 

of care ordinarily exercised under the circumstances, at the time of the 

act complained of, by health care providers in the field or specialty in 

which the defendant is practicing [BY PHYSICIANS OR DENTISTS PRACTICING 

THE SAME SPECIALTY IN SIMILAR COMMUNITIES TO THAT IN WHICH THE DEFENDANT 

PRACTICES];

(2) that the defendant either lacked this degree of knowledge 

or skill or failed to exercise this degree of care; and

(3) that as a proximate result of this ack of knowledge or

skill or the failure to exercise this degree of care the plaintiff

suffered injuries that would not otherwise have been Incurred.

(b) In m a l p r actice actions there is. [SHALL BE] no presumption of

negligence on the part of the defendant.

* Sec. I?. AS 09 .55 is amended by adding a new section to read:

Sec. 09.55.546. AWARDS, COLLATERAL SOURCES. (a) In a malpractice 

action damages 3hall be awarded according to the principles of the com­

mon law. The fact finder in rendering its award for damages shall 

specify the amount awarded for each category of loss, computing loss of 

future earnings on a monthly basis. The court may enter a Judgment that 

fucure damages be paid in whole or in part by periodic payments rather 

than by a lump sum payment; however, any part of the award which is paid
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on  periodic basis shall be increased annually in the same pro p o r t i o n  as 

a nnual increases in the consumer price index for the community in which 

the claimant resides.

(c) Except whe n  the collateral source is a federal p r o g r a m  which 

by law must seek s u b r o g a t i o r , an award to which a claimant is entitled 

may only cover damages wh i c h  exceed any amounts rece i v e d  by the claimant 

as compensation for his injuries from collateral sources, whether p r i­

vate, group, or governmental, and w h e ther contributory or noncontrlbu- 

tory, except the death benefit paid under life insurance. Evide n c e  of 

damages compen s a t i o n  by a collateral source, other than a federal p r o­

gra m  which must seek subrogation and the death benefit paid under life 

insurance, shall be credited against the award after the fact finder has 

r endered its award. N o t w i t h s t a n d i n g  other provisions of state law and 

except as provided in this subsection, a collateral source does not have 

a right of subrogation.

Sec. 18. AS 09.55.550 is amended to read:

Sec. 09.55.550. JURY INSTRUCTIONS. In health care [MEDICAL]

malpra c t i c e  actions the Jury shall be Instructed that the p l aintiff has 

the burden of proving, by a preponderance of the evidence, the health 

care provider's negligence or wilful misconduct in a c c ordance with 

sec. 5'tO of this c h a p t e r [OP THE PHYSICIAN OR DENTIST]. The Jury shall 

be further Instructed that Injury alone dees not raise a presumption of 

the h ealth care provider's [PHYSICIAN'S OR DENTIST'S] negligence or 

m i s c o n d u c t■

Sec. 19. AS 09.55 is amended by adding new sections to read:

Sec. 09.55 .55^. OR A L  CONTRACTS. No cause of action against a

h e alth care prov i d e r  arises for breach of an oral contract to provide a

cure or achieve a specific medical result.

Sec. 09.55.556. INFORMED CONSENT, (a) A health care provider is



liable for failure bo obtain the informed consent of a patient if the 

claimant establishes by a preponderance of the evidence that the p r o­

vider has failed to inform the patient of common risks and reasonable 

alternatives to the proposed treatment or procedure, and that, but for 

that failure, the claimant would not have consented to the proposed 

treatment or procedure.

(b) It is a defense to any action for health care ma l p r a c t i c e  

based upon an alleged failure to obtain such an informed consent that

(1) the risk not disclosed is too commonly known or is too 

remote to require disclosure;

(2) the patient stated to the health care prov i d e r  that he 

would undergo the treatment or procedure regardless of the r i 3k i n­

volved, or that he did not want to be informed of the matters to which 

he would be entitled to be Informed;

(3) under the circumstances consent by or on b e h a l f  of the 

patient was not possible; or

(4) the health c nre provider, after co n s i d e r i n g  all of the 

attendant facts and circumstances, used reasonable dis c r e t i o n  as to the 

manner and extent to which the alternatives or risks were d i sclosed to 

the patient because he reasonably believed that the m a n n e r  and extent of 

such a disclosure would reasonably be expected to adv e r s e l y  and sub­

stantially affect the patient's condition.

Sec. 09-55-560. DEFINITIONS. In secs. 530 - 560 of this chapter

(1 ) "health care provider" means a chirop r a c t o r  licensed 

under AS 08.20; a dental hygienist licensed under AS 08.32; a dentist 

licensed under AS 08.36; a nurse licensed under AS 08.68; a d i s p ensing 

optician licensed under AS 08.71; an optometrist licensed under AS 08.- 

72; a pharmacist licensed under AS 08.80; a physical therapist licensed 

under AS 08.84; a phy s i c i a n  licensed under AS 08.64; a podiatrist; a
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psych o l o g i s t  and a psychological associate licensed under AS 08.86] and 

a hospital as defined in AS 18.20.130, including a governmentally owned 

or operated hospital]

(2 ) "panel" means an expert advisory panel established under 

sec. 536 of this chapter.

* Sec. 20. AS 09.65.090 is repealed and re-enacted to read:

Sec. 09.65.090. CIVIL LIABILITY FOR E M ERGENCY AID. (a) A person, 

at a hospital or at any other location, who renders emergency care or 

emergency c o u nseling co an injured, ill, or emotionally distraught 

person who reasonably appears to the person r e ndering the aid to be in 

i mmediate need of emergency aid in order to avoid serious harm or death 

is not liable for civil damages as a result of an act or omission in 

r en d e r i n g  emergency aid.

(b) This section does not preclude liability for civil damages as 

a result of gross negligence or reckless or intentional misconduct.

* Sec. 21 AS 18.20 is amended by adding new sections to read:

Sec. 18.20.045. INSURANCE REQUIRED. Every hospital, as a con­

dition of licensure, shall submit to the department arid maintain e vi­

dence of Insurance against liability to inpatients and outpatients for 

m alpra c t i c e  issued by the Health Care Providers Indemnity Corporation, 

in amounts of not less than $200,000 per occurrence, and an aggregate 

liability per year of $1 ,000,000 minimum, and an additional $20,000 for 

each bed over 50 for which the hospital is licensed.

Sec. 18.20.075. RISK MANAGEMENT. (a) To be eligible for a li­

cense each hospital shall have in operation an internal risk management 

program which shall

(1 ) investigate the frequency and causes of adverse incidents 

in hospitals w h i c h  cause injury to patients]

(2 ) develop and implement measures to minimize the risk of 
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injury to patients from adverse incidents; in developing these measures 

each hospital shall take into account recommendations of the Health 

Care Providers Indemnity Corporation, its medical staff, private u n d e r­

writers, industry standards, experience of other hospitals, and r e c o m­

mendations of licensing boards of other health care providers; and

(3) analyze patient grievances which relate to patient care,

(b) The department shall adopt by r e g u lation and submit to the

legislative administrative regulation review committee prior to imple­

mentation standards for risk management programs in hospitals in the 

state which may vary according to the size of the hospital, the type of 

care offered by the hospital, and other factors found relevant by the 

d e p a r t m e n t .

* Sec. 22. AS 18 is amended by adding a new chapter to read:

CHAPTER 23. HEALTH CARE SERVICES INFORMATION.

Sec. 18.23.010. LIMITATION ON LIABILITY F OR PERSONS PROVIDING 

INFORMATION TO REVIEW ORGANIZATION. (a) No person providing informa­

tion to a review organization is subject to action for damages or other

relief by r eason of having furnished that information, unless the

information is false and the person p roviding the information knew or 

had reason to know the Information was false.

(b) No privilege of confidentiality arising from a physician- 

patient relationship may be invoked to withhold pertinent information 

from review by a review organization.

Sec. 18.23.020. LIMITATION ON LIABILITY FOR MEMBERS OF REVIEW

ORGANIZATIONS. No person who is a member or employee of, or who acts in

an advisory capacity to, or who furnishes counsel or services to, a 

review o r g anization is liable for damages or other relief in an action 

brought by a p e rson whose activities have been or are being scrutinized 

or reviewed by a review organization, by reason of his performance of a
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duty, function or activity of the r e view organization, unless the p e r­

formance of the duty, function or activity was m o tivated by malice 

toward the affected person. No p erson is liable for damages or other 

relief in an action by reason of his p erformance of a duty, function, or 

activity as a m e m b e r  of a review o r ganization or by r e ason of a re c o m­

mend a t i o n  or action of the review o r g anization when the person acts in 

tne reasonable belief that his action or recom m e n d a t i o n  is warranted by 

facts known to him or to the review organ i z a t i o n  after reasonable 

efforts to a s certain the facts upon which the r eview organization's 

action or r ecommendation is made.

Sec. 18.23.030. CONFIDENTIALITY OF RECORDS OF REVIEW ORGANIZATION,

(a) Except as provided in (b) of this section, all data and information 

acquired by a review organization, in the exercise of l t 3  duties and 

functions, shall be held in confidence, may not be d isclosed to anyone 

except to the extent necessary to carry out one or more of the purposes 

of the review organization, and is not subject to subpoena or discovery. 

Except a 3 provided in (b) of this section, no person described in sec.

20 of this chapter may disclose what transpired at a m e e t i n g  of a review 

organization except to the extent necessary to carry out one or more of 

the purposes of a review organization, and the proceedings anc* records 

of a r eview o r ganization are not subject to discovery or introduction 

into evidence in a civil action against a health care provider arising 

out of the matter which is the subject of c o n s i deration hy the review 

organization. Information, documents, or records.' otherwise available 

from original sources are not immune from discovery or use in a civil 

a ction merely because they were presented d u r i n g  proceedings of a review 

organization, nor may a person who testified before a review organiza­

tion ox* who is a member of it be prevented from testifying as to matters 

within his knowledge, but a witness may not be asked about his testimony
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before a review organization or opinions formed by him as a result of 

its hearings, except as provided in (b) of this section.

(b) Testimony, documents, proceedings, records, and other evidence 

adduced before a review organization that are otherwise inaccessible 

under this section may be obtained by a health care provider who claims 

that denial is unreasonable or may be obtained under subpoena or d i s­

covery proceedings brought by a plaintiff who claims that information 

provided to a review organization was false and claims that the person 

providing the information knew or had reason to know the information was 

false.

(c) Nothing in thi3 chapter prevents a person whose conduct or 

competence has been reviewed under this chapter from obtaining, for the 

purpose of appellate review of the action of the review organization, 

any testimony, documents, proceedings, records and other evidence 

adduced before the review organization.

Sec. 18.23.0*10. PENALTY FOR VIOLATION. Other than as authorized

by 3 c c . 30 of t h i3 chapter, a disclosure of data and information a c­

quired by a r eview committee or of what transpired at a review meeting 

is a m isdemeanor and punishable under AS 11.05.010.

Sec. 18.23.050. PROTECTION OF PATIENT. Nothing in this chapter

relieves a person of liability which he has incurred or may incur to a 

person as a result of furnishing health care to the patient.

Sec. 18.23.060. PARTIES BOUND BY REVIEW. When a review o r g a n i­

zation reviews matters under sec. 7 0 ( 5 ) (H) of this chapter no party is 

bound by a r uling of the organization in a controversy, dispute or 

question unless he agrees in advance, either specifically or generally, 

to be bound by the ruling.

Sec. 18.23.070. DEFINITIONS. T~ this chapter, unless the context 

otherwise requires,
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(1 ) "administrative staff" me a n s  the staff of a hospital or

clinic;

(2) "health care" means professional services rendered by a 

health care provider or an employee of a health care provider, and 

services furnished by a sanatorium, rest home, nursing home, boarding 

home or other institution for the hospitalization or care of human 

beings;

(3) "health care provider" m e a n s  a chiropractor licensed 

under AS 08.20; a dental hygienist licensed under AS 08.32; a d e n t i3t 
licensed u n d e r  AS 08.36; a nurse licensed under AS 08.68; a dispensing 

o ptician licensed un d e r  AS 08.71; an optometrist licensed under AS 08.- 

?f; a pharmacist licensed under AS 08.80; a physical therapist licensed 

under AS 08. 8*4; a p hysician licensed under AS 08.64; a podiatrist; a 

psychologist and a psychological associate licensed under A S  08.86; and 

a hospital as defined in AS 18.20.130, including a governmeritally owned 

or operated hospital;

(4) "professional service" m e a n s  service rendered by a 

health care provider of the type he is licensed to render;

(5) "review organization" m e a n s  a hospital g overning body or 

a coimiltee whose m e m b e r s h i p  Is limited to health care providers and 

a dmi n i s t r a t i v e  staff, except where otherwise provided for by state or 

federal law, and which is established by a hospital, by a clinic, by one 

or m o r e  state or local associations of health care providers, by an 

organi z a t i o n  of health care providers from a particular area or medical 

institution, or by a professional standards r e v i e w  organization e s t a b­

lished under 42 U.S.C., sec. 1320(c)(1) et seq., to gather and review 

information relating to the care and treatment of pat Lents for the 

purposes of

(A) evaluating and improving the quality of health care 
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rendered in the area or medical institution;

(B) reducing morbidity or mortality;

(C) obtaining and d i s s e m i n a t i n g  statistics and infor­

mation relative to the treatment and pr e v e n t i o n  of diseases, 

illness and Injuries;

(D) developing and p u b lishing guidelines showing the 

norms of health care in the area or m e d ical institution;

(E) developing and p u b lishing guidelines designed to 

keep the cost of health care within r e a s onable bounds;

(P) reviewing the quality or c o s t ;  of health care ser­

vices provided to enrollees of health m a i n t enance organizations;

(G) acting as a professional standards review o r g a n i­

zation under 42 U.S.C., sec. 1320(c)(1 ) et seq.;

(H) reviewing, ruling on, or advi s i n g  on controversies, 

disputes or questions between

(i) a health insurance carrier or health m a i n t e­

nance organization and one or more of its insured or enrol­

lees;

(li) a professional licensing board, acting under 

its powers of discipline or license revocation or suspension, 

and a health care provider licensed by it when the matter is 

referred to a review o r ganization by the p r ofessional li­

censing board;

(ill) a health caie provider and his patients con­

cerning diagnosis, treatment or care, or a charge or fee;

(iv) a health care provider and a health Insurance 

carrier or health maintenance o r g anization concerning a charge 

or fee for health care services provided to an insured or 

enrollee; or
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(v) a health care prov i d e r  or his patients and the 

federal or a state or local government, or an agency of the

federal or a state or local government;

(I) acting on the r e c o m m endation of a credential review 

committee or a grievance committee.

* Sec. 23. AS 21 is amended by adding a new chapter to read:

CHAPTER 88 . HEALTH CARE PROVIDERS INSURANCE.

ARTICLE 1. PURPOSE.

Sec. 21.98.010. PURPOSE OP CHAPTER. It is the purpose of this 

chapter to provide a means of assuring all health care providers 

continuous, affordable and adequate insurance against liability for 

medical negligence by concentrating all such insurance in one entity 

and to distribute equitably the cost of the insurance among the health 

care providers insured.

ARTICLE 2. INDEMNITY CORPORATION.

Sec. 21.88.020. CORPORATION CREATED. There is created the Alaska

Health Care Providers Indemnity Corporation which is a public c o r p o r a­

tion having a legal existence independent of and separate from the 

state. Obligations Issued by the corporation do not constitute a debt 

liability or obligation of the state or a pledge of full faith and 

credit of the state.

Sec. 21.88.030. CORPORATION BOARD OP GOVERNORS. (a) The cor­

poration shall exercise its powers through a board of governors which 

shall be appointed by the director as provided in (b) of this section.

(b) The appointments to the board of governors shall be Alaska 

residents as follows:

(1) two members of the Alaska State Medical Association 

appointed from a list of no less than five persons r ecommended by the 

go verning board of that association; one of the members appointed shall 
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be engaged in group practice in a clinic of six or more physicians 

licensed in the state;

(2) one member of the Alaska State Hospital Association 

appointed from a list of no less than three persons recommended by the 

gove r n i n g  board of that association;

(3) two professionals in the insurance field;

  _ _ C i O  .two p e r sons who,..are-neither health care providers nor

affiliated with the insuiance industry.

(c) The term of office of each governor is three years, except 

that the director shall designate u.ree initially appointed governors to 

serve for one year and two initially appointed governors to serve for 

two years.

(d) Upon the expiration of the term of a governor, the director 

shall appoint a successor who 3hall be from the same class described in 

(b) of this section as the governor whose term has expired.

(e) Upon a governor's early resignation, death or inability to 

serve, the director shall appoint a successor from the 3ame class 

defined in (b) of this section as the terminating governor, who shall 

serve for the unexpired term.

(f) The director or his designee is not a voting m e mber of the

board of governors but shall be notified by the board of and have the 

right to attend and participate in all meetings and proceedings of the 

b o a r d .

(g) Members of the board of governors receive $100 per day when

the board meets, and travel expenses as allowed by law.

Sec. 21.38.040. CORPORATION PLAN OF OPERATION. (a) Within 30 

days after the effective date of this chapter, the board of governors 

shall prepare and submit to the director for approval a plan of op e r a­

tion which nrovides for the fair, reasonable and equitable adminlstra-
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tion of the affairs of the corporation and the discharge of the purposes 

for which it io created. The plan and any amendments of it become 

effective upon the director's approval. If the board of governors has 

failed to submit a plan of operation, or if at any subsequent time the 

board of governors fails to submit suitable amendments to the plan, the 

director shall, after notice and hearing, adopt and promulgate a plan of 

operation or amendments which are necessary or advisable to effectuate 

the provisions of this chapter. Adoption of the plan is not subject to 

the Administrative Procedure Act (AS 44.62).

(b) The plan of operation shall

(1) establish the procedures by which all the powers and 

duties of the corporation specified in sec. 50 of this chapter shall be 

performed;

(2 ) establish procedures for handling assets and discharging 

liabilities of the corporation;

(3) establish regular places and t i m e 3 for meetings of the 

board of governors;

(4) establish procedures for records to be kept of a.H 

financial transactions of the corporation, its agents, and tne board of 

governors;

(5) establish procedures for awarding cor.tracts to carry out 

the provisions of this chapter;

(6 ) establish the procedures for issuing contracts of insur­

ance as provided in sec. 50 of this chapter and for che determination of 

rates;

(7) contain additional provisions necessary or proper for the 

execution of the powers and duties of the corporation.

Sec. 21.88.050. POWERS AND DUTIES OF THE CORPORATION. (a) The 

c orporation shall
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(1) issue to all health care providers who pay the premiums

for it a contract on an occurrence basis indemnifying the health care 

provider and his employees who are health care providers against loss by 

reason of liability and agreeing to tender on behalf of the health care 

p rovider and his employees who are health care providers a defense of 

the health care provider in a proceeding brought under A3 09.55.530 - 

09.55.560; the limit of liability shall be no less than the m i n imum 

liability coverage required to be maintained as 3tated in A3 08.6/J.21, 

and AS 18.20.0^5; the contract shall cover the defense against bit need 

not indemnify a claim for punitive damages; the contract shall co.er 

claims against health care providers

arise out of services performed by the health care provider after 

December 31, 197*1 foi1 any period in which the health care provider 

had no malpractice insurance, except that coverage will not be 

provided for a claim already filed or of which the health care p r o­

vider has or reasonably should have had notice at the time re t r o­

active insurance was purchased;

(2) charge a p r e m i u m  for the protection provided by the 

contracts issued under (1) of this subsection which shall be determined 

by th.e board of governors in accordance with sec. 70 of this chapter and 

subject to the approval of th. director;

(A) that arise out of professional services performed 

by the health care provider during the period for which tl

ml u m  is paid; and

(B) at the option of the health care provider,^that

(3) comply with or be subject to AS 21.06.090, 21.06.120,

21.06.1')0, 21.06.160, 21.06.250; AS 21.09.100, 21.09.190, 21.09.200, 

21.09.250, 21.09.280; AS 21.12.020(b), (c), (d), and (e); and chs. 18, 

21, 2/(, and 36 of this title;
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(4) carry out the obligations of the contracts issued under 

(1 ) of this subsection by d e fending all covered claims made against 

insured health care providers and by paying all liabilities which are 

finally adjudicated against the insured health care provider or which 

may in the opinion of the corporation reasonably be expected to be 

finally adjudicated against the health care provider to the extent of 

the contract obligation;

(5) provide coverage to health care providers for liability 

under AS 09.553.530 - 09.55.560 in excess of the m i n i m u m  limits required 

for licensure as a health care provider, but limited to $1 ,000,000 for 

individual health care providers and $5 ,000,000 for hospitals, if there 

is a finding by the dire c t o r  that this coverage Is unavailable at a 

reasonable cost and that this coverage can be made available at a rea­

sonable cost through the corporation; if this paragraph is implemented, 

each health care provider o b taining excess coverage up to these amounts 

shall obtain it from the corporation, and the corporation may procure 

reinsurance for all the risks Incurred by contracts issued under this 

pa ragraph from the private market.

(b) The corporation may

(1) employ or retain persons, individual or corporate, to 

discharge its obligations and shall pay, by way of salary, wage, fee, or 

commission, reasoi able compensation for those services; employees of the 

corporation are not considered 3tate employees;

(2 ) provide coverage to health care providers for other 

hazards including malpractice liability insurance for other licensed

health care providers employed by the physician or hospital [if there is 

a finding by the director that this coverage is otherwise unavailable by 

reason of the operation of the c o r p o r a t i o n ; ^

(3 ) borrow funds from the revolving loan fund established 
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under sec. 1.10 of this chapter when necessary for the corporation to

four years after the loan is made at an annual interes

(*0 negotiate and become a party to those contracts as are 

necessary to carry out the purposes of the corporation;

the corporation.

Sec. 21.88.060. STATISTICS. The corporation shall collect, 

m aintain and report information concerning claims against health care 

providers. All such information shall be on forms prescribed by the 

d irector and shall be sufficient to enable a proper d e t e rmination of 

losses for rate m a king and to identify causes and sources of loss for 

loss control. No less often than annually the corporation shall report 

to the director, which report shall be kept available to the public, the 

n umber and amount of claims filed, reserved, paid, settled and a d j u d i­

cated during the year, the premiums paid to, and the expenses incurred 

by the corporation during the year. The director may require that 

supplemental reports include the names of insured health care providers 

and the claimants; however, no reports which become publicly available 

may Include the names of health core providers or claimants or i n f orma­

tion that will permit by Inference the identity of specific health care 

providers or claimants. All information shall be made available to the 

appropriate licensing boards or agencies.

Sec. 21.88.070. RATES. Rates and rating plans used by the corpora-

malntain adequate reserves; loans from the fund shall

(5) sue or be sued in the name of the corporation;

(6 ) negotiate and become a party to contracts for management

services fox the corporation;

(7) provide risk management advice and services to hospitals;

(8 ) perform all other acts necessary and proper to effectuate
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tion for the policies issued shall be determined for each category of 

h e a l t h  care provider in accordance with all of the following:

(1) rates for physicians shall be set as a function of the 

physician's m e d ical r e v e n ue;£in this p a ragraph medical revenue means the 

physician's revenue from the practice of medicine as reported when 

paving the tax levied under AS 4 3.70" ^
(2) rates for hospitals shall be set as a function of the 

number of permanent beds in the hospital; f  j occw <̂j
(3) a m i n i m u m  rate may be set for each category of health 

care provider or discipline or classification within the license < '.te- 

eory;

(*0 rates may not be excessive; rates are excessive if, after 

a period of time and with respect to an amount of gross premium which 

are actuarially credible, the premiums exceed losses incurred by the 

corporation, including losses paid, reserves for claims reported and 

unpaid, reserves for claims incurred during the policy period and not 

reported but reasonably expected to be reported within three years after 

the date of the incident, and reasonable expenses for the operation of 

the corporation;

(5) rates may not be inadequate; rates are inadequate if, 

based on available actuarial data, the premiums to be paid by the health 

care providers are or may reasonably be expected to be insufficient to 

pay for losses incurred by the corporation, including claims paid, 

reserves for claims reported and unpaid, reserves for claims incurred 

d u ring the policy year and not reported but reasonably expected to be 

reported within three years after the date of the incident, and r e a s o n­

able expenses for the operation of the corporation;

(6) rates shall be adjusted at least as often as annually;

(7) rates for any policy year shall be calculated to include 
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the p r eceding four policy years;

(8) in c o n s i dering losses to be incurred, changes in the law

and national, regional and local trends in medical negligence awards may

be considered;

(9) income from investment of reserves shall be considered;

(10) disciplines and classifications within the license c a t e­

gories of health care oviders shall be considered;

(11) individual risk underw r i t i n g  factors shall be considered;

(12) m  amountsaieCflr, 1 ent to repay any loan o b l i g a t i o n s ^ ' 0'-'4-'^ 

Sec. 21.83.080. REQUIRED INSURANCE; CANCELLATION. The corporacftorT

shall provide insurance to all health care providers otherwise eligible 

for licensure under AS 08.64 and AS 18.20. The corporation may provide 

for installment payment of premiums in which event each installment is 

due by the date specified. The corporation may cancel any of its 

policies in the event of nonpayment of any premium or installment on a 

premium or other charge by m a i l i n g  or del i v e r i n g  to the insured at the 

address shown on the policy and to the agency of the state issuing the 

insured'3 license written notice stating when, not less than 10 days 

after notice is received by the Insured, the cancellation is effective.

ARTICLE 3. LOAN FUND.

Sec. 21.88.110. FUND ESTABLISHED, (a) There is in the Department 

of Commerce and Economic Development a medical m alpractice liability 

revolving loan fund to be a d m inistered by the director of insurance.

(b^ Loans shall be made from the fund to the corporation upon 

certification by the d i r e c t o r  that a loan is necessary for the c o r p o r a­

tion to maintain adequate reserves or for initial costs of operation.

If a loan is made to the corporation from the fund, the corporation 

shall issue a note to the fund pled g i n g  the premiums collected in the
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future as security for the loan.

(c) Loans from the fund shall L? repaid by the corporation within 

four years at an a n nual interest rate of seven per cent.

(d) The director may sellJor transfer] at par value to the D e p a r t­

ment of Revenue the n o t es^held by the Department of Commerce and Economii 

Development as security for loans made under this section. The D epart­

ment of Revenue shall purchase all the notes offered until the current 

p rincipal amount of the notes purchased and held by the Department of 

Revenue equals $5,000,000.

ARTICLE 4. GENERAL PROVISIONS.

Sec. 21.88.300. DEFINITIONS. As used in this chapter,

(1) "corporation" means the Health Care Providers Indemnity 

Corporation;

(2) "director" means the director of the division of insur­

ance for the State of Alaska;

(3) "fund" means the medical malpractice liability revolving

loan f u n d ;

(4) "health care provider" means a physician licensed under 

AS 08.6h and a hospital as defined in AS 18.20.130, including a hospital 

or health care facility owned or operated by the state or one or more of 

its political subdlvisons;

(5) "occurrence basi3 insurance" is insurance against claims 

arising d uring the period of the policy coverage.

* Sec. 24. AS 08 .6^ .365 is repealed.

* Sec. 25. This Act takes effect 30 days after enactment.
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Original sponsor: Rules Committee by
request of the Governor

IN T H E  HOUSE BY THE JUDI C I A R Y  COMMITTEE

CS FOR HOUSE BI L L  NO. 574 

IN THE LEGISL A T U R E  OF THE STATE OF ALASKA 

NINTH L E G I S LATURE - S ECOND SESSION 

A BILL

For an Act entitled: "An Act rela t i n g  to liability tor the provision of

h ealth care services; changing the Alaska Supreme 

Court's Rules of Civil Procedure; and p r oviding for an 

effective date."

BE IT ENACTED BY THE L E G I S LATURE OF THE STATE OF ALASKA

* Section 1. AS 08.01.050 is amended by adding a nev^ p a r a g r a p h  to read:

(19) provide investigative services to the boards established 

under chs. 20, 32, 36, 64, 68, 71> 72, 80, 84, and 86 of this title, for 

che purpose of ass i s t i n g  those boards in matters of professional dis-

C l p I l n e * / ) M  n r\e « ^W / r t c
# Sec. 2. AS 08.20 is amended by a dding new sections to read:

Sec. 08.20.115. INSURANCE REQUIRED, (a) To be eligible for an 

active license under this chapter, a person must maintain insurance 

against liability to patients for chiropractic malpractice in limits of 

not less than $200,000 per occurrence and $600,000 aggregate liability 

per year. This requirement is satisfied if a person's employer m a i n­

tains insurance for him in the required amounts.

(b) The director of insurance may require all persons licensed 

under this chapter to o btain the insurance required under (a) of this 

s ection from the Health Care Providers Indemnity Corporation if, after 

public hearing, he finds that unavailability of malpractice insurance on 

the voluntary market for chiropractors is impairing the delivery of 

chiropractic services to the public.

Sec. 08.20.175. LIMITS OR CONDITIONS ON LICENSE; REPRIMAND. (a)
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r / t h iIn addition to action under sec. 170 of Athis chapter, upon a finding 

that by reason of demonstrated lack of/competence, experience, or educa-
I

tion the authority to practice chiropractic should be limited or c o n d i­

tioned or the practitioner disciplined, the board may reprimand, censure, 

place on probation, restrict practice by specialty, procedure, or 

facility, or require continuing education or retraining.

(b) The Administrative Procedure Act (AS 144.62) applies to any 

action taken by the board under this section.

* Sec. 3. AS 08.32 is amended by adding new sections to read:

Sec. 08.32,015. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must maintain insurance 

against liability to patients for malpractice in limits of not less than 

•T'100,000 per occurrence and $300,000 aggregate .liability per year. This 

requirement is satisfied if the person's employer maintains insurance 

for him in the required amounts.

(b) The director of Insurance may require all persons licensed 

under this chapter to obtain the insurance required under (a) of this 

section from the Health Care Providers Indemnity C orporation if, after 

public hearing, lie finds that unavailability of m a l p r actice insurance on 

the voluntary market for dental hygienists is impairing the delivery of 

dental hygienists' services to the public.

Sec. 08.32.165. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to action under sec. 160 of this chapter, upon a finding that by reason 

of demonstrated lack of competence, experience, or education the a u t h o r­

ity to practice dental hygiene should be limited or conditioned or the 

practitioner disciplined, the board may reprimand, censure, place on 

probation, restrict practice by specialty, procedure, or facility, or 

require continuing education or- retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 
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action taken by the board under this section.

Sec. 4. AS 08 .36 is amended by adding new sections to read:

Sec. 08.36.115. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must m a i n t a i n  insurance 

against liability to patients for dental malpractice in limits of not 

less than $200,000 per occurrence and $600,000 aggregate liability per 

year. This requirement is satisfied if a person's employer maintains 

insurance for him in the required amounts.

(0 ) The director of insurance may require all persons licensed 

under this chapter to obtain the insurance required under (a) of this 

section from the Health Care Providers Indemnity C orporation if, after 

public hearing, he finds that unavailability of m a l p r actice Insurance on 

the voluntary market for dentists is impairing the delivery of dentist 

services to the public.

See. 08.36.325. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to a ction under sec. 320 of this chapter, upon a finding that by reason 

of d e m onstrated lack of competence, experience, or e d ucation the a u t h o r­

ity to practice dentistry should be limited or conditioned or the 

pructltioper disciplined, the board may censure, on probation,

restrict practice by specialty, procedure, or facility, or require 

continuing education or retraining.

(b) The A dministrative Procedure Act (AS 44.62) applies to any 

action taken by the board under t h i i section.

Sec. 5. AS 08.64 is amended by adding new sections to read:

Sec. 0 8 .6 4 .2 1 5 .  INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must main t a i n  insurance 

issued by the Health Care Providers Indemnity C orporation against 

liability to patients for medical malpractice in limits of not less than 

$200,000 per occurrence and $600,000 aggregate liability per year. This
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r equirement is satisfied if a person's employer maintains insurance for 

h im from the H ealth Care Providers Indemnity C o r p o ration in the required 

a m o u n t s .

(b) The dire c t o r  of insurance or his designee may waive the 

requirement in (a) of this section for a person if that person furnishes 

satis f a c t o r y  evidence of his having other insurance providing coverage 

in amounts not less than those specified in (a) of this section. No 

waiver granted under this subsection may extend beyond the normal e x p i r a­

tion date of the person's insurance policy or January 1, 1977, whichever 

occurs first.

Sec. 08.64.312. CONTINUING EDUCATION REQUIREMENTS. (a) The board 

shall promote a high degree of competence in the practice of medicine by 

r e quiring every p h ysician licensed in the state to fulfill continuing 

e d ucation requirements.

(b) Before a license may be renewed the licensee shall submit 

e vidence to the board that continuing education r e quirements prescribed 

by regulations adopted by the board have been met.

(c) The board may exempt a physician from the requirements of (b) 

of this section upon an application by him g iving evidence satisfactory 

to the board that he is unable to comply wit h  the requirements because 

of e x t e n uating circumstances. However, no person may be exempted from 

more than 15 hours of c o n tinuing education In a five-year period.

Sec. 08.64.325. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a)

In addition to a c tion under sec. 330 of this chapter, upon a finding 

that by r eason of d e m onstrated lack of competence, experience, or 

e du c a t i o n  the authority to practice under this chapter should be limited 

or c onditioned or the p r a ctitioner disciplined, the board may reprimand, 

censure, place on probation, restrict practice by specialty, procedure, 

or facility, or r e q uire continuing education or retraining.

574 - 4 -



(b) The A dministrative Procedure Act (AS M . 6 2 )  applies to any 

a ction taken by the board under this section.

* Sec. 6. AS 08.68 is amended by adding new sections to read:

Sec. 08.68.165. "NSURANCE REQUIRED. (a) To be eligible Tor an 

a ctive license as a nurse under this chapter, a person must main t a i n  

insurance against liability t o  patients for ma l p r a c t i c e  in limits of not 

less than $100,000 per occurrence and $300,000 aggregate liability per 

year. This r equirement is satisfied if a person's employer maintains 

insurance for h i m  in the required amounts.

(b) The dire c t o r  of insurance may require all persons licensed 

under this chapter to obtain the insurance required under (a) of this 

section from the H e alth Care Providers Indemnity C orporation if, after 

public hearing, he finds that u navailability of ma l p r a c t i c e  insurance on 

the voluntary market for nurses is impairing the delivery of nurse 

services to the public.

Sec. 08.68.275. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to action under sec. 270 of this chapter, upon a finding that by reason 

of demonstrated lack of competence, experience, or e d ucation the a u t h o r­

ity to practice nursing should be limited or conditioned or the p r a c t i­

tioner disciplined, the board may reprimand, censure, place on probation, 

restrict practice by specialty, procedure, or facility, or require 

continuing education or retraining.

(b) The A d ministrative Procedure Act (AS 4^.62) a^olles to any 

action taken by the board under this section.

* Sec. 7. AS 08.71 is amended by adding new sections to read:

Sec. 08.71.085. INSURANCE REQUIRED. (a) To be elLgible for an 

active license under this chapter, a p erson must m a i n t a i n  Insurance 

against liability to patients for m a l p r actice in limits Df not less than 

$100,000 per occurrence and $300,000 aggregate liability per year. This
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requirement is s atisfied if a person's employer m aintains insurance for 

him in the required amounts.

(b) The director of insurance may require that all persons li­

censed under this chapter o b tain the insurance required un d e r  (a) of 

this section if, after public hearing, he finds that u n a v a i lability of 

malpractice insurance on the voluntary market for dis p e n s i n g  opticians 

is impairing; delivery of the services of d i s pensing opcicians to the 

p u b l i c .

Sec. 08.71.175. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a)

In addi t i o n  to a c t i o n  under sec. 170 of this chapter, upon a finding 

that by reason of d e monstrated lack of competence, experience, or 

education the authority to practice as a d i s p e n s i n g  optician under this 

chapter should be limited or conditioned or the pract i t i o n e r  disciplined, 

the board may reprimand, censure, place on probation, restrict practice 

by p r ocedure or facility, or require continuing e d ucation or retraining.

(b) The Admi n i s t r a t i v e  Procedure Act (AS M . 6 2 )  applies to any 

action taken by the board under this section.

* Sec. 8. AS 08.72 is amended by adding new sections to read:

Sec. 08.72.115. INSURANCE REQUIRED. (a) To be eligible for an 

active license under this chapter, a person must main t a i n  insurance 

against liability to patients for m alpractice in limits of not leas than 

$100,000 per occ u r r e n c e  and $300,000 aggregate liability per year. This 

requirement is satisfied if a person's employer main t a i n s  insurance for 

him in the required amounts.

(b) The direc t o r  of Insurance may require all persons licensed 

under this chapter to obtain insurance requ i r e d  under (a) of this 

section from the H e a l t h  Care Providers Indemnity C o r p o ration if, after 

public hearing, he finds that unavailability of malpra c t i c e  insurance on 

the voluntary market for optometrists is impairing delivery of optome- 
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trist services tc fche public.

Sec. 08.72.255. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

In addition to action under secs. 240 and 250 of this chapter, upon a 

finding that by reason of demonstrated lack of competence, experience, 

or e ducation the authority to practice optometry under this chapter 

should be limited or conditioned or the practi t i o n e r  disciplined, the 

bo a r d  may reprimand, censure, place on probation, restrict practice by 

specialty, procedure, or facility, or require continuing education or 

retraining.

(b) The Administrative Procedure Act (AS 44.62) applies to any 

action taken by the board under this section.

* Sen. 9 . AS 80.80 is amended by adding new sections to read:

Sec. 08.80.115. INSURANCE REQUIRED. (a) To be eligible for 

active regist r a t i o n  as a pharmacist, a person must maint a i n  insurance 

against liability to patients for ma l p r a c t i c e  in limits of not less than 

$100,000 per occurrence and $300,000 aggregate liability per year. This 

requirement is satisfied if a person's employer maintains insurance for 

him in the required amounts.

(b) The director of insurance may require that all persons li­

censed under this chapter obtain the Insurance required under (a) of 

this section from the Health Crre Providers Indemnity Corporation if, 

after public hearing, lie finds that unavailability of malpractice 

ir— ranee on the voluntary market for pharmacists is impairing delivery 

of pharmacist services to the public.

Sec. 08.80.265. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

In addition to a c tion under sec. 260 of this chapter, upon a finding 

that by reason of demonstrated lack of competence, experience, or 

e d u c a t i o n  the authority to practice pharmacy under this chapter should 

be limited or conditioned or the practitioner disciplined, the board may

-7- CSHB 574
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reprimand, censure, place on probation, restrict practice by specialty, 

procedure, or facility, or require continuing education or retraining.

(b) T he Administrative Procedure Act (AS 44.52) applies to any 

a ction taken by the board under this section.

* Sec. 1C'. AS 08.84 is amended by adding new sections to read:

Sec. 08.84.035- INSURANCE REQUIRED, (a) To be eligible for 

active r e g i s t r a t i o n  a3 a physical therapist under this chapter, a 

p e rson must main t a i n  insurance against liability to patients for m a l­

prac t i c e  in limits of not less than $100,000 per occurrence and $300,000 
a g gregate liability per year. Tills requirement is satisfied if a p e r­

son's employer maintains insurance for him in the required amounts.

(b) The director of insurance may require that all persons li­

censed under this chapter obtain the insurance required in (a) of this

s e c t i o n  from the H e alth Care Providers Indemnity Corpor a t i o n  if, after

public nearing, he finds that unavailability of malpractice insurance on 

the voluntary market for physiclal therapists is Impairing delivery of 

physical therapist services to the public.

Sec. 08.84.185. LIMITS OR CONDITIONS ON LICENSE. (a) In addition 

to a c t i o n  under sec. 100 of this chapter, upon a finding that by reason 

of demons t r a t e d  lack of competence, experience, or education the a u t h o r­

ity to practice phys i c a l  therapy should be limited or conditioned or the 

p r a c t i t i o n e r  disciplined, the board may reprimand, censure, place on 

probation, restrict practice by specialty, procedure, or facility, or 

require continuing education or retraining.

(b) The Administrative Procedure Act (AS 44,62) applies to any 

action taken by the board under this section.

* Sec. 11. AS 08.86.120 is amended to read:

Sec. 08.86.120. E N T I T LEMENT TO LICENSURE A person who passes the 

examination given by the board and possesses the Insurance required by 

JSHB 574 -8-
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sec. 125 cf this chapter is entitle? to be licensed as a psychologist.

* Sec. 12. AS 08.86.160 is amended to read:

Sec. O 8 .86.l6O. ASSOCIATES: EN T I T L E M E N T  TO LICENSURE. A person

who passes the e xamination given by the board and who possesses insur­

ance in accordance with sec. 125 of this chapter is entitled to be 

licensed as a p s y c hological associate.

* Sec. 13. AS 08.86 is amended by adding new sections to read:

Sec. 08.86.125. INSURANCE REQUIRED. (a) To be eligible for

a ctive licensure as a psychologist under this chapter, a person must 

m a i n t a i n  insurance against liability to patients for malpractice in 

limits of not less than $100,000 per occurrence and $ 300,000 aggregate 

liability per year. This requirement is satisfied if a person's em­

ployer maintains Insurance for him in the required amounts.

(b) The director of insurance may require ail person? licensed 

under this chapter to obtain insurance required under (a) of this 

section from the H ealth Care Providers Indemnity Corporation if, after 

public hearing, he finds that u navailability of malpractice insurance on 

the v o luntary market for psychologists is impairing the delivery of 

p s y chologist services to the public.

Sec. 08.86.220. LIMITS OR CONDITIONS ON LICENSE; DISCIPLINE. (a) 

Upon a finding that by reason of demonstrated lack of competence, 

experience, or edu c a t i o n  the authority to practice psychology or as a 

puycho.Iogl.cal associate under this chaptei m o u l d  be limited or c o n d i­

tioned or the practitioner disciplined, the board may reprimand, censure 

place on probation, restrict practice by time, specialty, procedure, or 

facility, or require continuing education or retraining.

(b) The A dministrative Procedure Act (AS M . 6 2 )  applies to any 

a ction taken by the board under this section.

* Sec. 111. AS 0 9 .5 5 .5 3 0  ia repealed and re-enacted to read:

-9- CSHB 574
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ARTICLE 6. Mi. '’ACTICE A C T I O N S .

Sec. 09.55.530. DECLARATION OF PURPOSE. The legislature finds 

that the health of the people is threatened by curtailment; of health 

care services due to the difficulty in obtaining adequate m alpractice 

insurance at a reasonable cost. It is the purpose of secs. 530 - 560 of 

this chapter to protect the h ealth and safety of the people of this 

state by establishing p r o c edural aids for handling malpractice claims 

which will help ensure the ready availability of adequate insurance at a 

reasonable cost and which will be fair to all parties concerned.

* Sec. 15. AS 09.55 is amended by a dding a new section to read:

Sec. 09.55.536. EXPERT ADVISORY PANEL. (a) In any action for 

damages due to personal injury or death based upon the provision of 

professional services by a health care provider, the court shall e s t a b­

lish a three-person expert advisory panel in accordance with this 

section. When the action is filed the court shall, by order, d etermine 

the professions or specialties to be represented on the expert advisory 

panel and shall advise each party of the professions or specialties to 

be represented, giving the parties the opportunity to object or make 

suggestions. The court may in its discretion conduct other preliminary 

proceedings relative to the c omposition of the panel as it considers 

a p p r o p r i a t e .

(h) The expert advisory panel may compel the attendance of w i t­

nesses, interview the parties and physically examine the Injured person 

11' alive, consult with the specialists or learned works they consider 

appropriate, and compel the p r o d uction of and examine all relevant 

hospital, medical, or other records or materials relating to the health 

care treatment. The panel may meet in camera, but shall maint a i n  a 

record of any testimony or oral statements of witnesses, and shall keep 

copies of all written statements and opinions it receives. Not less 
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than 30 days after selection of the panel, it shall make a w r i tten 

report to the parties and to the court, substantially answering the 

f o llowing questions in addition to any other question which the court 

puts to the panel:

(1) Was the claimant adversely affected by any act or omi s­

sion in the r e ndering of the medical services?

(2) What was the adverse effect?

(3) How did the medical services alter the natural course of 

the p reexisting disorder for which the services were originally r e n­

dered?

(4) How did the medical condition exis t i n g  after performance 

of the m e d ical services differ from the medical ondition which might 

otherwise have been expected?

(c) In any case in which the answer to one or more of the q u e s­

tions under (b) of this section depends upon the resolution of factual 

questions which are not the proper subject of export opinion, the report 

s h a J 1 so state and may answer questions based upon hypothetical facts 

that are fully ard completely set out in the opinion. The report shall 

include copies of all written statements, opinions, or records relied 

upon by the panel and either a transcription or other record of any oral 

statements or opinions; shall specify any medical or scientific a u t h o r­

ity relied upon by the panel; and shall include the results of any 

physical or mental examination performed on the plaintiff. Each member 

shall sign the report and his signature constitutes his adoption of all 

statements and opinions contained in it; however, a member may, instead 

of signing the report, submit a concurring or d i s s enting report which 

complies with the requirements of this subsection, and a member may not 

attest to any portion of the report as to wh i c h  he is not qualified to 

give expert testimony.
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(d) No discovery may be und e r t a k e n  in a case until the report of 

the expert advisory panel is received. However, the court may relax 

this prohibition upon a showing of good cause by any party. If the 

panel has not completed its report w i t h i n  the 30-day period prescribed 

in (b) of this section, the court may, upon application, grant it an 

additional 30 days.

(e) The report of the panel and any d i s s e n t i n g  or concurring 

opinion are admissible in evidence to the same extent as though its 

contents were orally testified to by the person or persons preparing it. 

The court shall delete any p o r t i o n  that would not be admissible because 

of lack of foundation for o p i nion testimony, or otherwise. Either party 

may submit expert testimony to support or r e f u t e  the report. The Jury 

shall be instructed in g e n eral terms that the report shall be considered 

and evaJuated in the same m a n n e r  as any other expert testimony. Any 

m e mber of the panel may be called by any party and may be cross-examined 

as to the contents of the report or of his dis s e n t i n g  or concurring 

o p i n i o n .

(f) Members of a panel are entitled to travel expenses and per 

diem in accordance with state law pe r t a i n i n g  to members of boards and 

commissions for all time spent in p r eparing its report and matters 

incidental to it. If a panel m e mber is called upon as a witness at

trial or upon deposition, he is entitled to payment of an expert witness

fee. All expenses incurred by the panel shall be paid by the state. 

However, in any case in wh i c h  the court determines that a party has made 

a patently frivolous claim or a patently frivolous denial of liability, 

it shall order that all costs of the expert advisory panel be borne by 

the party making that c l a i m  or denial.

(g) Parties to the case and their counsel may not initiate c o m­

munic a t i o n  out of court with members of the panel on the subject matter

CSHB 574 - 1 2 -
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of its inquiry and report or cause or solicit others to do so, except 

through ordinary discovery proceedings.

* Sec. 16. AS 09.55.540 is amended to read:

Sec. 09.53.5^0. BURDEN OP PROOF, (a) In a malpractice action 

based on the negligence or wilful misconduct of a health care provider 

[PHYSICIAN LICENSED UNDER AS 08.64, OR A DENTIST LICENSED UNDER AS 08.- 

36], the p l aintiff has [SHALL HAVE] the burden of proving by a p r e p o n­

derance of the evidence

(1) the degree of knowledge or skill possessed or the degree 

of care ordinarily exercised under the circumstances, at the time of the 

a ct complained of, by health care providers in the field or specialty in 

which the defendant is practicing [BY PHYSICIANS OR DENTISTS PRACTICING 

THE SAME SPECIALTY IN SIMILAR COMMUNITIES TO THAT IN WH I C H  THE DEFENDANT 

PRACTICES];

(2) that che defendant either lacked this degree of knowledge 

or skill or failed to exercise this degree of care; and

(3) that as a proximate result of this lack of knowledge or

skill or the failure to exercise this degree of care the plaintiff

suffered Injuries that would not otherwise have been incurred.

(b) In m alpractice actions there is [SHALL BE] no p resumption of

negligence on the part of the defendant.

* Sec. 17. AS 09.55 is amended by adding a new section to read:

Sec. 09.55.546. AWARDS, COLLATERAL SOURCES. (a) In a malpractice 

action damages shall be awarded according to the principles of the c o m­

mon law. The fact finder in rendering its award for damages shall 

specify the amount awarded for each category of loss, computing loss of 

future earnings on a monthly basis. The court may enter a Judgment that 

future damages be paid in whole or in part by periodic payments rather 

than by a lump sum payment; however, any part of the award which is paid

-13- CSHB 574
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/ on periodic basis shall be increased annually in the same proportion as 

I annual increases in the consumer price index for the community in wh i c h  

\. the claimant resides.

c) Except when the collateral source is a federal program which 

by law must seek subrogation, an award to which a claimant is entitled 

may only cover damages wnich exceed any amounts received by the claimant 

as compensation for his injuries from collateral sources, whether p r i­

vate, group, or governmental, ar.d whether contributory or no n c o n t r i b u­

tory, except the death benefit paid unuer life insurance. Evidence of 

damages compensation by a collateral source, other than a federal p r o­

gram which must seek subrogation and the death benefit paid under life 

insurance, shall be credited against the award after the fact finder has 

rendered its award. Notwithstanding other provisions of state law and 

except as provided in this subsection, a collateral source does nor. have 

a right of subrogation.

* Sec. 18. AS 09.55.550 is amended to read:

Sec. 09.55.550. JURY INSTRUCTIONS. In health care [MEDICAL]

malpractice actions the jury shall be instructed that the plaintiff has 

the burden of proving, by a preponderance of the evidence, the health 

care provider's negligence or wilful misconduct in accordance with 

sec. 5;t0 of this chapter [OP T HE PHYSICIAN OR DENTIST]. The jury shall 

be further Instructed that injury alone does not raise a presumption of 

the health care provider's [PHYSICIAN'S OR DENTIST'S] negligence or 

m i s c o n d u c t .

* Sec. 19. AS 09 . 5 5  Is amended by adding new sections to read:

Sec. 09 . 55 .55II. ORAL CONTRACTS. No cause of action against a

health care provider arises for breach of an oral contract to provide a

cure or achieve a specific medical result.

Sec. 09.55.556. INFORMED CONSENT, (a) A health care provider is

CSHB 574 -1 4 -



liable for failure to obtain the informed consent of a patient if the 

claimant establishes by a preponderance of the evidence that the pro­

vider has failed to inform the patient of common risks and reasonable 

alternatives to the proposed treatment or procedure, and that, but for 

that failure, the claimant would not have consented to the proposed 

treatment or procedure.

(b) It is a defense to any action for health care malpractice 

based upon an alleged failure tc utain such an informed consent that

(1) the risk net disclosed is too commonly known or is too 

remote to require disclosure;

(2) the patient stated to the health care provider that he 

woulu undergo the treatment or procedure regardless of the risk In­

volved, or that he did not want to be informed of the matters to which 

he would be entitled to be informed;

(j) under the circumstances consent by or on behalf of the 

patient was not possible; or

(4) the health care provider, after considering all of the 

attendant facts and circumstances, used reasonable discretion as to the 

manner and extent to which the alternatives or risks were disclosed to 

the patient because he reasonably believed that the manner and extent of 

such a disclosure would reasonably be expected to adversely and sub­

stantially affect tne patient's condition.

Sec. 09.55.5,60. DEFINITIONS. In secs. 530 -»560 of this chapter

(1) "health cure provider" mean3 a chiropractor licensed 

under AS 08.20; a dental hygienist licensed under AS 08.32; a dentist 

licensed under AS 0 8 .3 6 ; a nurse licensed under AS 08.68; a dispensing 

optician licensed under AS 08.71; an optometrist licensed under AS 08.- 

72; a pharmacist licensed under AS 08.80; a physical therapist licensed 

under AS 08. 8'); a physician licensed under AS 08.64; a podiatrist; a

-15- CSHB 574
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(psychologist and a psychological associate licensed under AS 08.36; and 

a hospital as defined in AS 18.20.130, including a governmentally owned 

or operattd hospital;

(2) "panel" means an expert advisory panel established under 

sec. 536 of this chapter. 

s Sec. 20. AS 09.65.090 is repealed and re-enacted to read:

Sec. 09.65.090. CIVIL LIABILITY FOR EMERGENCY AID. (a) A person, 

at a hospital or at any other location, who renders emergency care or 

emergency counseling to an injured, ill, or emotionally distraught 

person who reasonably appears to the person rendering the aid to be in 

Immediate need of emergency aid in order to avoid serious harm or death 

is not liable for civil damages as a result of an act or omission in 

rendering emergency aid.

(b) This section does not preclude liability for civil damages as 

a result of gross negligence or reckless or intentional misconduct.

* Sec. 21. AS 18.20 is amended by adding new sections bo read:

Sec. 18.20.0*15. INSURANCE REQUIRED. Every hospital, as a con­

dition of licensure, shall submit to the department and maintain evi­

dence of insurance against .Liability to Inpatients and outpatients for 

malpractice issued by the Health Care Providers Indemnity Corporation, 

in amounts of not less than $200,000 per occurrence, an». an aggregate 

liability per year of $1,000,000 minimum, and an additional $20,000 for 

each bed over1 50 ***«'■ wi i .i id i  i lk U u T p  I >.,11 ' i 1.. H u n n l 'Tr .

S e c . 18.20.075. RISK MANAGEMENT. (a) To be eligible for a Li­

cense each hospital shall have In operation an internal risk management 

program which shall

(1) investigate the frequency and causes of adverse incident; 

In hospitals which cause Injury to patients;

(2) develop and Implement measures to minimize the risk of

C S H B  57*1
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injury to patients from adverse incidents; in devc 'ping these measures 

each hospital shall take into account recommendations of the Health 

Care Providers Indemnity Corporation, its medical staff, private under­

writers, industry standards, experience of other hospitals, and recom­

mendations of licensing boards of other health care providers; and

(3) analyze patient grievances which relate to patient care,

(b) The department shall adopt by regulation and submit to the

legislative administrative regulation review committee prior to imple­

mentation standards for risk management programs in hospitals in the 

state which may vary according to the 3ize of the hospital, the type of 

care offered by the hospital, and other factors found relevant by the 

department.

* Sec. 22. AS 18 is amended by adding a new chapter to read:

CHAPTER 23. HEALTH CARE SERVICES INFORMATION.

Sec. 18.23.010. LIMITATION ON LIABILITY FOR PERSONS PROVIDING 

INFORMATION TO REVIEW ORGANIZATION. (a) No person providing informa­

tion to a review organization is subject to action for damages or other

relief by reason of having furnished that information, unless the

information is false and the person providing the information knew or 

had reason to know the information wap. false.

(b) No privilege of confidentiality arising from a physician- 

patient relationship may be invoked to withhold pertinent information 

from review by a review organization.

Sec. 18.23.020. LIMITATION ON LIABILITY FOR MEMBERS OF REVIEW

ORGANIZATIONS, No person who is a member or employee of, or who acts in

an advisory capacity to, or who furnishes counsel or services to, a 

review organisation is liable for damages or other relief in an action 

brought by a person whose activities have been or are being scrutinized 

or reviewed by a review organization, by reason of his performance of a
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