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STATE CAPITOL BUILDING
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JUNEAU. ALASKA
THOMAS B. STEWART Qe00L

I'RESID.RG JUDGE

March 2*1, 1975

Mr. Rudy Johnson

3710 Alaska Avenue
KetchiAkan, Alaska 99901

Dear Mr. Johnson:;

This 1is in response to your letter of March 2, 1975,
concerning legislation on divorce, alimony, and child custody,
I regret jhe unavoidable delay that has occurred in making
response to your letter.

With respect to your question no. 1, | feel that it is
possible to obtain a fair and equitable settlement for both
parties involved as our present statutes read. Those statutes
must be read together with the decisions of our Supreme Court
interpreting them, and one feature to note is that fault 1is
not to be considered in the division of property interest between
the parties. The standard for determining child custody 1is the
best interest of the child, and the case of King v. King which
you cited, reported at *J77 P.2d 356, stands for that proposition
and not for a so-called "tender years doctrine™. In fact, 1in
the King case the decision which | made awarding the custody to
the father was affirmed by the Supreme Court.

With regard to your question no. 2 on men and women being
treated with equality in child custody matters, | am inclined to
think that this 1Is so. The King case cited above would confirm
this view.



Mr. Rudy Johnson 2. 3/2V75

With respect to ruour question no. 3 on giving weight to
the opinion of children ‘as to where they wouI rat er I|ve

| can’'t comment about the decisions of 0th er jud ge since |

not aware of them. In my own experience, the  chi s 0 mron IS
grven substantral weight, of course de ending upon the age .and
apacity of the child "to form an |nte | ent o Injon, Again, the
I trmate decision is based on a stand ar hat s in the best
Interest of the child, Any judge is aways entrtled to take into
gunssiréfneratron the child's own desires in reaching an uItrmate con-

Wr%h respect to your item no. % on tne s}rrng%ncy of th%
9rounds divorce, 1°see no particular need ange In this
espect Our ‘Incompatibility of temperament" ground amounts to
a no-fault basis for divorce,” and | am inclined to the view that thi
Is appropriate in the modern’ socrety

ith res ect to the aIrmonK laws find nothng unaust about
hem w en cons rued together wit (urt decrsrons ecent decisions
ma e It clear that aIrmon be awar e from a wife to a hushand If
the relative earning ca acrt)( artres and, therr* needs would
so indicate. That Father seldom Pavepens but it's one of the
Possrbllrtres under our existing where the facts might justify

As indicated above, | have already commented on the quide-
nes generally followed  in determmrnrt; the custody of mrnor
erren, l.e., what I r] best In erﬁst of the chi ld In
IS conn,ectron ou shou e aware the recent pub ca lon
ntitled "Beyond the Best |nterest of the Child" b%/ Gold stern
reud and Soln.it. This volum Provr es some interesting
sights and su?gests a standar nvo vrno the concePt of the Ieast
detrimental atern tive to the child n a sense this Is con-
sistent with t est interest"™ concept although it inyolves some
asgegts that de{aart fro]m more traditional views of the latter
} N mend the vo ume to you for your* reading in the cours

the studres you are making.

Please do not Hesrta to write further if you have additional
questions of me on this subject.

-~

Very truly yours,

1} 1/

Ping S
1] u
TBS:pw ! !
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THIRD JUDICIAL DISTRICT

303 K STREET
CHAMBERS OF ANCHORAGE, ALASKA

JAMES K. SINGLETON, Jr., JUDGE 90501

March 24, 1975

Mr. Rudy Johnson
3710 Alaska Avenue
Ketchikan, Alaska 99901

Re: Child Custody and Support 1in
Alaska

Dear Mr. Johnson:

Thank you for your letter of March 2, 1975, 1in which you
ask my opinion of existing law regarding marital property settle—

ments, alimony, child support and custody. I believe two decisions
I wrote in a case called Markley vs Markley, Superior Court No.
72-1910 fully set forth my opinion in the”e issues. I am enclosing

them for your consideration.
I hope these will be of assistance to you.

Very truly yours,

JAMES K. SINGLETON
Superior Court Judge

JKS/jm

enclosures
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

AMY ANNE McMILI.AN

Plainti ff,

VsS.

THOMAS ROBERT McMILLAN,

Defendant.

No. 71-1876

ORDER DENYING MOTION FOR ATTORNEY'S FEES
AND COSTS, PROVIDNG FOR CHILD SUPPORT THROUGH
COURT TRUSTEE, AND ADOPTING PARTY'S AGREEMENT

REGARDING VISITATION

This court entered its Findings of Fact and Conclusions of Law on August 3, 1973,
in which | denied defendant's motion to amend the decree of divorce dated July 30, 1971, to
reduce child support.

On August 17, 1973, plaintiff filed a motion asking for the following: (I) an award
of $3,610.18, or some other reasonable amount, as attorney's fees since she was the prevail-
ing party; (2) that future child support, as well as any arrearage, be paid through the
Court Trustee; (3) that this court fix visitation consistent with a letter agreement between
the parties; (0) for an award of costs; and (5) for a court determination whether child
support should continue during any period when when the children were visiting Mr.
McMiillan.

I will deal with these issues in order.

The Supreme Court in Houger v. Monger, 999 P.2d 766 (Alaska 1966) held that
costs and attorney's fees in domestic relations matters were support, not costs; and,

consequently, should be distributed between the parties on the basis of their support
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1/
need and ability to pay.

In the instant case, t have found Mr. McMillan's earning capacity to be $.>,000
per month, and Mrs. Springer, nee McMillan, to have an earning capacity of $000 per
month as a secretary or officer manager. In addition, Mrs. Springer is married tn a man

whom she testified has an earning capacity of approximately $80,000 per year, or $G,G00 +
/

per month (approximately twice Mr. McMillan's!). Further, Mr. McMillan is paying Mrs.
Springer $300 per month per child as support, and Mrs. Springer testified that this amount
was not segregated for use by the children but was paid into a joint account into which
Mr. Springer paid an equal amount and out of which all of the monthly expenses of the
Springer household were paid. Thus, while Mr. McMillan has a greater earning capacity
than Mrs. Springer, both are in the upper quadrant of earnings in Alaska, and Mr.
McMillan is paying Mrs. Springer $900 per month as child support.

i3ased upon these facts, | have exercised my discretion and determined not to

award Mrs. Springer her attorney's fees.

1. I have dealt with similar issues in bishop v. Bishop, Superior Court No
70-2097 (2-G-73); and Markley v. Markley, Superior Court No. 72-1910 (8-8 -73).

Generally | distribute costs and attorney's fees between the parties to a divorce
in the following manner. First, | calculate each party's net earning capacity (generally
on the basis of present earnings disclosed in their financial declarations, but present
earnings are not conclusive any more than they are in workmen's compensation; cf.

AS 23.30.2 10). Then | determine the total attorney's fees necessarily and reasonably
incurred by both parties, i.e. the marital community in obtaining a divorce. (In
determining <ecessity and reasonableness, | look to Canon 12 of The Canon of Ethics.)

| then distribute the total fees between the parties on the basis of their respective net
earning capacity, e.g. suppose husband's after-tax earnings (i.e. take-home pay)
accurately reflects his net earning capacity and amounts to $600 per month, while wife's
after-tax earnings reflect her earning capacity and amounts to $900 per month. Suppose,
further, that each party has incurred $600 of attorney's fees (the average for a contested
divorce). The parties' total net earnings arc $1000 per month. The total fees are $1200.
dusband's share is 60° or $720, and wife's share is 00% or $080. Thus, husband would
pay his $600 fee plus contribute $120 toward the wife's $600 fee.

I did not follow this approach in those cases where special circumstances make



lrealize that Monger, supra, has been interpreted by some superior courts
as standinq for the proposition that AS 09.55.200(a) (1) requires an award of costs and
attorney's fees to the wife in every domestic relations matter regardless of the economic
position of the parties, the nature of the litigation, and its outcome. Ci. Miklaut'-..ch v.
Dominick, 052 P. 2d *138, 400, n. 9 {Alaska 1969) . | believe that this interpretation of

Monger, supra, *s erroneous and that the error is clear from an examination of the Monger
—5 2/

decision. The Supreme Court relied upon AS 09.55.200(a) (1) and 3 Nelson, Divorce and
Annulment, sec. 29.03, Cost Items at 210 (1905) , for the proposition that attorney's fees
and costs in domestic relations matters were "support”, not "costs”. It should be noted,
however, that a husband under Alaska law has no greater obligation to support his wife
(AS 07.25.230) or child (AS 25.20.030) than his wife has to support him or her child
(ibid.). The duty to support in Alaska is not a function of sex, but of need and ability
to pay. Reference should alsobe made to AS 11.35.010 as amended which governs
imposition of criminal penalties for failure to support without regard to sex.

There is nothing in AS 09.55.200 incons tent with this approach. The language
is permissive, not mandatory:

e e« « (M)ay provide by order (1) that the husband pay
an amount of money to enable the wife to prosecute or
defend the action.” (emphasis supplied)

The statute applies to orders pendente IUe and not to final orders; and the order
involved isonlyto "enable the wife to prosecute or defend"” presupposing thatabsent an
award, the wife could not effectively participate in the action. It shouldbe noted that
the predecessors to AS 09.55.200 were enacted at a time when the average married
woman was totally economically dependent upon her husband for support. It would bo

wrong to suppose that all of the economic disadvantages women as a sex suffer have been

removed by the greater employment opportunities now available to women. Rut in this

2. AS 09.55.200 provides:

Orders during action, (a) During the pendency of the
action, Uio court may provide by order

(1) That the. husband pay an amount of money as
may be necessm y to enable the wife to prosecute or defend
the action;
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age of women's liberation where in the state of Alaska almost every woman who has sought
a divorce in my court has been steadily employed, or readily employable, a specific
person’'s economic needs should be a question of fact, ‘not presumption of law predicated
on social and cultural considerations that in the present might properly be termed a matter
of historical accident.

In saying this, | do not mean to substitute one inaccurate stereotype or generali-
zation about married women involved in domestic litigation, i.e. an independent, self-
supporting liberated woman, for another, i.e. the classic dependent, unskilled and
uneducated household drudge. | realize that some married women are not trained for
today's labor market, and that others who have the education and experience to prosper
nevertheless have been out of the labor market and have been conditioned to lack confidence
in themselves; and thus, will have greater difficulty getting back into that market. |
also realize that women generally make less money than men. All | am saying is that each

/
case should be decided on its own facts.

Any other view of this problem is, in my opinion, constitutionally suspect. v
While the proposed Federal Equal Rights Amendment to the United States Constitution
(H.R.J. Res. 208, 92nd Cong. IstSess. (1971) and S J. Res. 92nd Cong. IstSess.
(1971)) has been ratified in Alaska, it will not be effective untill three-fourths of the
United States have ratified it which has not occurred. Nevertheless, Alaska has inde-
pendently adopted a constitutional amendment which precludes, in my opinion, a classi-
fication based solely on sex. (Cf. Alaska Constitution, art. I, sec. 3, which prevents
denial of a civil or political right on the basis of sex, with art. I, sec. I, whicl makes
equal protection a civil right.) Read together, these provisions, in my opinion, preclude
any statute from making a classification based solely on sex. Thus, a party's right to costs

and attorney's fees must turn on that party's economic position, not his or her sex. See

Brew.-.,, cial., The Equal Rights Amendment, 80YalelL.J. 871, 9M-ilG (1971); and cf.

3. U the hiubfind must pay the wife's fees in every case, many husbands will,
becoi.-je oi pav rty, be precluded from litigating child custody even though they could
p.o.-i %2 aiv-tler home for the children than their wives. This, too, is a constitutionally
questionable procedure. Cf. Gnd.dio v. Conn., PO1U.S. 371, 28 1. Ed.2d 113 120 (1971)



opinion, Douglas, J.).

The foregoing analysis also finds support in the legislative history of AS 09.55.7.00.
Congress in legislating a code of laws for the then Territory of Alaska in 1900 drew pri-
marily from the existing laws of Oregon. See City of Fairbanks v. Schaible, 375 P. 2d
201, 207 (Alaska 1962). The laws governing divorce were included in the Alaska Code of
Civil Procedure which was derived from the Oregon Code of Civil Procedure. AS 09.55.200
as originally enacted was Sec. 47(1) of Carter's Annotated Code which was based on Hill's
Annotated Laws of Oregon, Sec. 500, enacted on October 11, 1862. The present Oregon
statutes are Secs . >07.095 and 107.090, Oregon Revised Statutes. (For a discussion of the
source of the Alaska Code, see Frederick E. Brown, The Sources of the Alaska and
Oregon Codes, Part I: New York and Oregon, 2 U.C.L.A.-Alaska L. Rev. 15 (1972) and
Part 22 The Codes in Alaska, 1867-1901, kL_at 87 (I1973) .) The Oregon Code was in turn
derived from Field's New York Code of Civil Procedure. See Brown, supra, and Harris,
The History of the Oregon Code, Part I, 1Ore. L. Rev. 129 (April 1922); Part 2, 1Ore.
L. Rev. 184, 210-15, esp. p. 215 (June 1922). Variations of the Field Code of Civil
Procedure were adopted in all of the western states. See Albertsworth, Theory of Code
Pleading, 10 Cal. L. Rev. 202, 205-0G, esp. n. 8at p. 205 (March 1922). Thus, all of
the western states have coda provisions comparable to AS 09.55.200 (though some have
amended them to substitute a "party" for "wife" in their counterpart to AS 09.55.200 (a) (1)
(see, e.g. O.R.S. Sec. 107.095; cf. RCW 26.08.090; Cal. Civil Code, Sec. 4370 (former
C.C Sec.. 137).

The cases interpreting these statutes establish that in det ‘rimming whether a
wife is entitled to an award of attorney's fees, the court should consider three things:

first, the financial resources of the parties; second, the property division ailowed; and.
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frivolous and | find that it was brought in good faith) , | have based my decision
exclusively on the financial resources of the parties- as | understand them based, in

part, on their testimony and the financial declaration submitted in response to the pretrial
order previously issued.

Cases supporting this approach in interpreting the foregoing statutes are:
Turner v. Turner, 390 P. 2d 360, 361 (Ore. 1964); Blake v. Blake, 31 P.2d 763, 772
(Ore. 1934); Jolley v. Jolley, 363 P.2d 1020 (ldaho 1961); Bell v. Bell, 328 P.2d 115
(Mont. 195S); Schmidt v. Schmidt, 321 P.2d 895 (Wash. 1958); Coons v. Coons, 491
P.2d 1333 (Wash. App. 1972); Smith v. Smith, 474 P.2d 619 (Colo. 1970).

For a consistent interpretation of California Civil Code, Sec. 137, at about the
time the United States Congress was adopting the Oregon Code as the law of Alaska, see
Stewart v. Stewart, 156 Cal. 651, 105 Pac. 955 (1909).

In making these observations, | do not mean to imply disagreement with the

/
Supreme Court of Nevada's decision in Sargeant v. Sargeant, 495 P.2d 618 (Nev. 1972),
that where one spouse has valuable property which is not income-producing and does
not have the ability to earn income, he or she may nevertheless be entitled to an award
of attorney's fees (or other support) against a spouse havincj a substantial income-earning
capacity. A party should have his or her day in court without destroying his financial
position by the sale of non-income-producing property. Here, however, Mrs. Springer
has, in my opinion, an earning capacity sufficient to meet her needs and pay her attorney
and, therefore, will not be deprived of her day in court by my denial of her motion for
attorney's fees.

Plaintiff suggests that the foregoing is not relevant because the fees incurred here

4. See Malvo v. J.C. Penney Co., P.2d (Alaska July 13, 1973, Supreme
Court Op. No. 901); and see Philips ivlause, Winner Take All: A Re-exarnination of the
Indemnity System, 55 la. L. Rev. 26 (1960).



5£
were for the benefit of the children and, thus, should be characterized as child support.

She argues further that her contracting to pay them was in the nature of a furnishing of
o/

necessaries to the children for which she is entitled to reimbursement. Finally, she
contends that this court by its findings of fact and conclusions of law determined that the
children "needed" $300 per month per child for their support and would, therefore, be
injured if any part of that money was used to defray her legal expenses.

I believe plaintiff misconceives both the law and my prior decision. First, there
are cases which characterize a divorced wife's resisting her former husband's efforts to

IL

have child support lowered as a trusteeship for the children in her custody and the
fees incurred by her as child support, but | do not believe that this case can be so
characterized.

Under Alaska law each parent, regardless of his or her sex, has an equal obli-

gation to support his or her children (AS 25.20.030) and this obligation exists independent

of any contractual allocation of the obligation inter se in a divorce decree (see AS 11.35.

IL
090). Thus, the child to be supported and his creditors may sue a parent for support
10/
and the matter may not defend on the basis of the decree. Consequently, | have con-
5. See In Re II., 963 P. 2d 200 (Calif. 1970).

6- See Rees v. Archibald, 6 Utah 2d 269, 311 P. 2d 788, 789-90 (1957) .
7. See, e.g. Price v Perking, 219 A. 2d 557 (Md. 1966).

8. A wife's rights under AS 09.55.200 to have her attorney paid by her husband
der ives from her right to support, a right which terminates with divorce (absent an
award of alimon>). In post-divorc:e litigation, a wife's right to have her attorney paid
depends upon her lur.band’'s child support obligation.

9. See State v. Langford, 176 Pac. 197 (Ore. 1918) (criminal liability exists
I'KriarH e« <} Jim — - > . . .
w i;ai(ilily exists n-guime.s o.

10. v- AtxnjeH -
divorce decree).
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sistenlly held that litigation pursuant to AS 09 .55. 200, e”™ seq ., is not, in the

ordinary case, intended primarily to determine the child's right to support, but rather
given that right to support (which, of course, must be established), to distribute it, i.e.
the support obligation between the parents. Thus, the primary issue in this case as | con-
ceive it has never been what support was necessary fo- the children, but rather how should

/
the support obligation be divided between Mrs. Springer and Mr. McMillan. Consequently,

]11L
in this case Mrs. Springer was acting for her self and not her children.

Mrs. Springer has also misconceived this court's holding. Specifically, | found
that the questions (I) what was a fair child support and (2) how should it be divided between
the parties were so inextricably intertwined with the parties' property settlement agreement
that they could not be separately considered; and that when considered together, | could

not find on the basis of the evidence submitted that the entire agreement, including its
13/
determination of the amount of child support and its allocation of child support between

11. These concepts are developed in Paige v. Paige, Superior Court Mo. 71-1357,
Decision filed May 16, 1972, reprinted in 1Alaska Bar Brief, Issue No. 1, la - 3n (October
1972).

12. This conclusion might be different as a matter of fact if Mrs. Springer could
not contribute to her children's support in which case all support would have to come
from Mr. McMillan; but | found Mrs. Springer to have an $600 per month earning capacity.

It would also be different as a matter of law if | followed the treatise written, i.e.
Clark and Nelson, in holding that the wife's obligation for child support was secondary
and regardless of her economic situation only arose if and to the extent that her husband
could not support the children. But | specifically rejected this legal theory on constitutional
grounds (sea McMillan v. McMillan, No. 7IlIC7G, Findings of Fact and Conclusions of Law
dated August 3, 1373, pp. 67. Those cases which adopt the trusteeship theory which |
have found can till be distinguished on the basis of the factual or legal conclusions rejected
in this footnote (and in my findings and conclusions mentioned, supra).

13. While | relied on other evidence in making my decision and did not receive
the attached chart (here denominated L'xhibit A) until after the decision was made, it is
useful to illustrate the precise issue which | resolved. The chart is one adopted by the
Superior Court in Denver, Colorado (and also | am told Milwaukee, Wisconsin and through
the Middle West) as a guide to the bar as to an appropriate award of child support. While
the chart ends at net earnings per week of $296-$309, it is a simple problem in arithmetic
series | carry it out since for u family of three children, the weekly child support (Column

H inert nt the rate of approximately $2.50 for each $5.09 increase in net weakly income
(Cokuvi I; .i.e. Column O increases at I/2 the rate that Column | increases. (Since Column
lis . r.vige, o.cj $296-%$300, inclusive, while Column 0 is nsingle figure, e.g.

"V, this is not a completely accurate statement but is sufficiently accurate for



HI/
the parties was unconscionable either in the present or at the time of its execution.

Or, alternatively, that changed circumstances since the divorce justified modifying the
child support provisions of the agreement while leaving the remainder of the agreement

intact.
Proceeding to the other issues, the parties have no strong objection to future
collection through the court trustee (though the trustee as a matter of policy will not

attempt collection from non-residents).

13. (Cont'd)

illustrative purposes). We determine the necessary net income to justify a $300 per month
per child payment for three children as follows: if we assume <12 weeks in a month, then
$900 per month is $214.2.5 per week. $214.25 per week is $91 more than $123, the highest
payment on the chart, and, therefore, would require a net income per week of $478-$432

( calculated as follows: $91 x 2 - $182 + $296 = $478; $182 + $300 = $482; $478 per week

X 4.2 ~$2007.60 per month ; $482 per week x 4.2 = $2024.40 per month) . Thus, while
we know Mr. McMillan's gross earning capacity (found to be $3000 per month), we don't
know his net income per month (or net earning capacity); but it isn't inconceivable

that a businessman who was sole owner of his own corporation could translate $3000 of
gross earnings per month into $2000 per month net, i.e. after tax, earnings. The practi-
cal problem is that the chart assumes that only one parent (the non-cutstodinl parent) can
contribute money for child support while the custodial parent will contribute only services
to the c'iiid(ren), but may work for his (her?) own subsistence. Where the custodial
parent is able to earn more than his (her) own subsistence and contribute financially to
the child's support, then the figures on the chart are reduced to reflect the custodial
parent's fair contribution. Thus, the real issue is this case from the beginning has been
how much Mrs. Springer should contribute financially to the children's support; or, more
properly, how much should be deducted from Mr. McMillan's child support obligation
(and assumed by Mr. Springer) to reflect what Mrs. Springer would have been able to
contribute had she and Mr. Springer not jointly decided that she would not work.

14. The court held for purposes of determining unconscionability that it could
not li nil its consideration to child support but »ould have to consider the property settle-
ment agreement as a whole, since any payment of child support in excess of what was a
reasonoble child support allocation might have been intended by the parties as in lieu of
alimony or a payment in installments of Mrs. Springer's additional property rights. While
alimony and rliild suppor t have different tax rnnsequenr os, installment payments on a
properly ".Mllcrnoril nrp foment and mlilld strppor | have tin* same lax «nnsegiiein os.
Determination of what a reasonable properly solllemenl would lie would requite a into
pari:;,on of what Mrs. Springer got with what Mr. McMillan got which would require a
valuation of Mr. McMillan's business, an issue upon which there was no evidence save
‘he "boo!; value™ of his stock, which | consider insufficient. (For reasons why one should
pel use book value to calculate the value of a close corporation, see Charles M. Williams

i Hu nt, Some Concepts of Valuation, pp. 177-203 (inclusive) inH<df«rl (erl.),
r.eci*l'ep.es of Financial Analysis iTlonewood, 11 , Pi'hard < Ir'//in. In* I<P.jj rims,
i.i/ vV 1’iiig essentially that Mr. Mi.Valla.u had failed sustain his hutdm, of r



The parties have amicably resolved their dispute regarding visitation.

I have reviewed Mrs. Springer's cost bill and have concluded that she should
pay her own costs for the same reason | feel she should pay her own attorney's fees.

Finally, considering all of the evidence and those factors peculiar to this case
which lead me to deny the motion to modify, 1 am unable to determine that Mr. McMillan
has proved facts which would justify this court in modifying the decree, and the parties’

/

underlying agreement, to excuse child support during those periods when the children
are with him; nor am | able to say (without understanding the basis for the property
settlement agreement) that failure to excuse payments during visitation is unreasonable.

IT IS, THEREFORE, ORDERED:

1. Each party shall bear his or her own costs and attorney’s fees.

2. Any money paid by Mr. McMillan into the registry of the court shall be
released to Mr. Jensen for transmittal to Mrs. Springer.

3. The parties' letter agreement regarding visitation is approved.

H. Mr. Jensen shall obtain from the court trustee and prepare, serve and file
the court's standard form "Minute Order of Support”, all blanks properly filled in, pro-

viding that Future support and any arrearage be paid through the court trustee.

DATED at Anchorage, Alaska, this " (j day of October, 1973.

, --TAMcS K. SINGLETON, JR. ~IT
//quGE OF THE SUPERIOR COURT

cc: Jensen
Eastaugh



Mr. Rudy Johnson
3710 Alaska Avenue
Ketchikan, Alaska 99901

March 2, 1975

Mr. Terry Gardner
State Representative
Pouch V
Juneau Alaska 99801
Dear Terry:
m t with Sulperror Court Judge Thomas SchuItz Tuesd bru}ary 18 1975
ISCUSS ou omestrc Rel at|o ns St tutes and ougnts’.on
? JeCt believe the re ts of the meeting d] enefrcral to
ut re leg |sIat|on | wou ke to make his thoug ts known to you and

a few of my own,

| explajned to Judge Schultz that three IocaI attorneys have told me it is

literally Im ossrbe for a man to o ta|n C |d ustody in this state,
’ %e unfit tofd hrmythe attorneys all

unjess, hie ca rove his WI e to
sald the Court re er to the Tender Years Doctrrne (Km? | , Superror
Court, 1970) in ternrn% custodg (That rulrn basical at

Ing 1S equa r arents fitnéss is concern h

everyth
chrld/ren are better off with the mother)

The Court often caIIs r%on the De artment of HeaIth and Welfare to make
Investigations and recommen atron child custo sults. Marian Swain
1S In C arde of this In Ketchikan. met W|t r December 4 1974 to
discuss thTs Issue, Before our meetrng end e 8ree d that t ey
begin their mvestrgatrons W|<h the bi sed att|t|tudes f the Tender
Yedrs Doctrrne and make their final recommendations accordingly. All
this was also discussed with Judge Sc ultz.

Judge Schultz sajd he certainly was not aware of the WeIfare Delﬁ)artments
attitude concerning thjs. . He also said that as far as he |s CO cerne
the Tender Years Doctrine is no Ionger I grtrmate because f _many Court
decrsrons ade since that rul md id sa¥ tou é at E |s quite
possrble t a]tc the doctrlne stil swas othe {u cisians. He made

? mention act that we all have certa rejudice ideas t
unrntentral y sway our decisions at times.

He agreed that our present statutes give the Court almost unlimited
authorit %rce procee |n%s and~agreed that this aut or|ty couId
Very ea |y used by unint nt|ona preconceived th oug

whale, he hou our omestrc relations statutes wWere tt goo com
pared to other states When X asked if he thought an mS that may
eX|st now, colncermn% divorce proceedmgs I be a Ievrated through
egislation, he had these suggestions t ma

C



Page 2

1. Sets ecrflc %urdellnes that_the Court must follow in determipin
custoiy of mifior children, These gurde Ines wo I(il iInclude takrng
the children's desires .into-consideration. t by. doing thi
we would see more continuity in different Courts decisions.

A PG

Ig as |t IS now, m ch le ug to the investigator’ s

et|on an too man of these eop jUSt are not qualified to

Mﬁe the ﬂ sions e% ﬁ nl(akrng Tu lines the% would have to
0 d preety much ta re of this proble

3. Investigator's reports should be made available to spouses involved.

4, The Judgne should have to |ve t]he spouses invalved, the reasons for
his lgr er decrsrowr&/ ﬁse o the, urdelrnt%s that the Iegrts ature
would provide ou elieve these twop sugges |ons are
excellgnt and beﬁeve |tgwould Provrde everyone inv R/g a
air and impartial decision. would also” put the responsrbrlrty
on the legislatures rather than |nd|vrdual rjl udges. It wou seem

as If this |s where the res\ﬁondlbl Ity e] gs’. since our gls latures
are expressing the peoples wishes as @ whole; in their Iegr lation.

5 No faulé glvorce that could be obtaln(e fy simply filling out the
requireg form, which would Rrovr ed, there "were no children
|nvoIved Judge Schultz sa| e felt this would save a lot of the
ourt S vaIua e time, not to mention the mopey it would save those
Beo(;)e |r}vo lved. Thus, effectively taking the profit out of
ivarce for attorneys.

| was very impressed W|th Jud e SchuItz and believe that anyone comln%
efore his Court, would surg /0 be treated eﬂuall and fairl 'Aftet inking

about the th|ng he said an exam|n|n rsta utes [ am incli
%ree with him” that we have a pretty setof laws concernrn our
D esélc Relations. . | think. the pro ems arecomh% ore from

vidual ju ges |nvest|gators attorneys tpan from the statutes
r emselves,” Rather tnan %omp etey overhaulrng these statutes, | would
Ike to offer these thought

1. Write Judge Schultz's suggiestrons on guidelines into our statutes-
which wold |ncIude guidelines for awarding alimony and child
support payments.

2. . Adopt a no fault clause.

3. Change any and all wording that makes ang reference to sex. Where
husband or wif£is used change to .spousé. This would effectively
lve Bo(uses equal responsrbrlrtres prrvrleges and risk in
arrrage and divorce.
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4, Specific gimdelmes for any Court orders pending a divorce proceeding.
For exam removing ejthier spousefromhome, témporaryrestraining
orders, nd temporary chil squortand custody.

| have written the rest of }he Superior CourtJudges in thestate, hoping
to get some more Input andfacts.

| believe with what Jud%e Schultz has told me it is Iimperative that a
very close look be taken at the statistics | have requested from Juneau.

| have requested:

1. n oPr umber of divorces granted in the last five years involving

2. Of th,at number, hov; many were filed for by the men as compared to
women'

3. Of the total that involved children, how many child custody cases
were disputed?

4, Of that number, how many men won custody as compared to women?

| helieve these flgures eould reveal the possiblity of certaln biased ang
unfa|r practices in our judicia

system. ~Among other th|n _ amwondermg
men are etting the adV|ce and representation te n rom
t e|r attor eys. I can not see what an attorne WO a|
suc gractlce but It certbaln would be a ver serlous shou
looked into If the possi |I|t¥ IS supported b¥ the state s as

?ready processed.
| would aploremate knowing where this possible legislation stands at
Bresent gso would veTy much appreciate seeing any proposals that may
e Introduce

| hope this material may be of some use to you.

Sincerely,

RJ:sm Rudy Johnson

P.S. Judge Schultz said to say hello.

cc:  Mr. Mike Bradner
SS%Eﬁ Representative
Juneau Alaska, 99801



The Honorable Mike Bradner
Sloeaker of the House
Alaska State Legislature
Pouch V

Juneau, Alaska 981

Dear Mr. Speaker:

In reply toyour letter of February 4, 1979, information from the divorce
statistical sheet is punched onto cards and kept on file with the Statistical
Services Unit of the Department of Health and Social Services. Data is
not available on the number of contested divorces involving children or
to whom the children were awarded. We do have information on the total
number of divorces invoiv.'ng minor children and the number of minor
children involved. Attached is a table showing this data.

Information is also uvailable on age and race characteristics of the husband
and wife, the duration of the marnage, ‘the number of previous marriages,
and the education of the husband and wife. If you desire any breakdowns

by these categories, additional time will be needed to compile the figures.

If there is any other way we may be of assistance, do not hesitate to call.

We might sugigest the Alaska Court System as a source for the remainder
of your questions.

Sincerely,

mrancis S.L. Williamson
Commissioner

Attachment



Alaska Divorces Showing Number of Minor Children Involved 1970 - 1974

(,\ZI rﬂ%errer? f
Involved 1974 1973 1972 1971 1970
Total Divorces 2,224 2,051 2,139 1,746 1,694
0 1,004 877 833 718 670
1 501 473 511 433 376
2 402%6] 39 403 A t, 318 63, 309 /g
3 169 £6* 174 JTaS 168 166 137 #4//
4 74 3-76 B Xz 91 48 /W AN /v
5 3 22 110 25 2r A 44
6 15 10 I 24 /vy 4 r/ 11
7 5138 1 10 "6 8 7yy
8 2 /C 2 /E 9 /A i a" 576
O+ 3.3? 3.30 iy 0 2 /7
NS 11 12 21 13 K
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Jay S. Hammond, Governor

POUCH H 02E
JUNEAU, ALASKA 99811

January 9, 1975

Rudg Johnson
Alaska Avenue
Ketchikan, Alaska 99901

Dear Mr. Johnson:

The |nformat|on ou re%1 uested is not read|Iy available,
Due to a f hortag manpower and availab e ?mputer time
we can only answer re ue ts on a time avali ab basis,
lhere is. a extenshve back ogn Erg uests and | can give
no commitment to when yours might completed

S inniaro 1\r

Thaddeus J.‘Miller
Research Analyst



|E Tl JAY S, HAMMOND, Governor

f
SITIPT. ®y HKAUT ajso s«<xm . skkvicjss  poych HOI, Juneau 99811
OFFICE OF IHt COMMISSIONER WuW M XJuM AiYs'soK
April 7, 195

The Honorable Terry Gardiner
Chairman, House Judiciary Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Mr. Gardiner:

In*roply toyour letter of March 7we are pleased to submit the following
information concerning total number of divorces over the past five years
involving children and the number filed by men as compared to women.

Number Filed Number Filed

Year by Pllen by Women Total
1970 . J6 6/ B
1971 317 a8 1,015
1972 377 82 1,239
1973 A 113 1,167
1974 46 86 1,32

Wo keep no records relating to disputed cases as this is n function of the
é\laska C{)urt System and the information does not appeal’ on the divorce
ocument.

our information is gleaned from e divorce document nr.ri only basic statistical
information is kept.” This also holds true for information concerning custody.



Honorable Terry Gardiner -2— April 7, 1975

May we suggest that these same questions be asked of the Court System,
they may be able to give you more assistance in areas of dispute and custody.

If there is any other way we might be of assistance, do not hesitate to ask.

Sincerely yours,

Francis S.L. Williamson
Commissioner






"An Act relating,.to the 8ustod and re resentation ﬁf a child

An court groce% Ingsl ? court’s au} orlfl

uh er Rul Igs of CIVI Procedure and Rules 11(a)
15, Rules o "Children's Procedure.

COMMITTEE REPORT

723/75 HOUSE FINANCE

'0
Hr. Speaker: Date sUijh 6 /7

The Committee on gy has had

under consideration. A Majority of the members of the Committee

( )recommends it DO PASS

( )recommends it DONOT PASS

( )recommends it DOPASS WITH ATTACHEDAMENDMENT(S)

( )recommends it BEREPLACED WITH CSFOR // _AND  THAT
CS FOR J M DO PASS

() "and" recommends it BE REFERRED TO THE
COMMITTEE

() reports it back WITHOUT RECOMMENDATION

() "other™ ( V. fr
Members signing the Majel-r ity Neplort.y
-1 j/j .é]_l)fi vt UV 4 >fa ) Il
[fl T
ARSI NVE

Members NOT concurring in the Majority report:

recommends:

recommends:

recommend S :

recommends:

recommends:



priginal sponsor: Bradner, Beirne,

1IN THE HOUSE

2
3

4

5

6 For an Act entitled:

7
8
9

1

12
13
14
15
16
7

13

I*

Bowman, et al

CS FOR HOUSE BILL NO. 238
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINTH LEGISLATURE - FIRST SESSION

A BILL

BY THE JUDICIARY COMMITTEE

"An Act relating to the custody and representation of

a child in court proceedings; and adding to the court's

authority under Rule 17(b), Rules of Civil Procedure,

and Rules 11(a) and 15, Rules of Children's Procedure.”
DJE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55*205 is amended to read:

Sec. 09*55*205. JUDGMENTS FOR CUSTODY. In an action for divorce

or for legal separation the court may, during the pendency of the
action, or at the final hearing or at any time thereafter during the

minority of any child of the marriage, make an order for the custody of

or visitation with the minor child which may 3eem necessary or proper

and may at any time modify or vacate the order. Appointment of any
guardian ad litem or attorney for the child shall be made under the

terms of AS 09.65.130. In awarding custody the court is to be guided

by the following considerations:

(1) Dby what appears to be for the best interests of the child

and if the child is of a sufficient age and intelligence to form a pre-

ference, the court may consider that preference in determining the
question;

(2) as between parents adversely claiming the custody neither

parent is entitled to it as of right.

Sec. 2. AS 09.65 iS amended by adding a new section to read: .
Sec. 09.65.130. REPRESENTATION OF CHILD. (a) The court may,

upon the motion u* either party or upon its own motion, appoint an
CSHB 233

ar)

t



14
15
16
17
18
19
20
21
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23

1j

Z0

11

attorney or guardian ad litem to represent the interests of a minor or
dependent child with respect to his custody, support, and visitation or
in any other legal proceeding involving his welfare. When custody,
support, or visitation are at issue in a divorce, it is the responsi-
bility of the parties or their counsel to notify the court that those
matters are at issue. Upon notification, the court shall determine
whether the child should have legal assistance or other services and
shall make a finding on the record before trial. The court shall enter
an order for costs, fees, and disbursements in favor of the child’s
attorney or guardian ad litem and may further order that other services
be provided for the protection of the child.

(b) If custody, support, or visitation is an issue, the order
for costs, fees, and dishursements shall be made against either or both
parents, except that, if the responsible party is indigent, the costs,
fees, and disbursements shall be borne by the state. |If either or both
parents are only temporarily without funds, as determined by the court,
the court may advance payment for legal representation or other services
rendered to the“é'ﬂild The attorney general is responsible for en-
forcing collections owed the court, and repayment shall be made directly
to the court under the provisions of rules governing the administration
of the courts. The court shall, if possible, avoid assigning costs to
only one party by ordering that costs of the child's legal representa-
tion or other services be paid from proceeds derived from a sale of
property belonging to both parties, before a division of property is
made. No repayment may be required for those who are receiving legal

services for the indigent.
Sec. 3* AS 13.35.100(b) is amended to read:

(b) The attorney services and facilities and the court costs
shall be provided at public expense to the extent ahat the person, at

CSHB 233 -2-
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29

the time the court determines indigency, is unable to provide for pay-
ment without undue hardship. Appointment of any guardian ad litem or
attorney shall be made under the terms of AS 09.65.130, to the extent
that that section is not inconsistent with the requirements of this
chapter.

* Sec. 4. AS 20.15.100 is amended by adding a new subsection to read:

(j)) Appointment of any guardianad litem or attorney for a person
to be adopted who is a minor shall bemade under the terms 0fAS09.65.-
130.

* Sec. 5¢ AS *17-10,050 is amended to read:

Sec. "7.10.050. APPOINTMENT OP GUARDIAN AD LITEM OR ATTORNEY.
Whenever in the course of proceedings instituted under this chapter
it appears to the court that the welfare of a minor will be promoted
by the appointment of a guardian ad litem or attorney, the court may
make the appointment. Appointment of any guardian ad litem or attorney
shall be made under the terms of AS 09.65.130.

* Sec. 6. Section 1 of this Act has the effect of adding to the discre-
lonary authority of the court to appoint a guardian ad litem or attorney
0 represent the Interests of a minor child in legal proceedings under
ule 17(b), Alaska Rules of Civil Procedure, and Rules 11(a) and 15, Alaska
ules of Children's Procedure, by allowing the court to appoint anattorney
0 represent the Interests of a child in a legal proceeding either on the
ourt's own motion or on the motion of either party, and by providing for
dvances for legal representation and payment of costs from the sale of joint
roperty before property settlement.

CSHB 233



House Judiciary Committee
March 6, 1975

The meeting was called to order at 11:30 a.m. by Chairman
ggrrrdmer Al members were present except Reps. Brown and
CS CS SB 28 Marriage

The commi tee reV|ewed the 8roposed Jud|0|ar GS.  Mr.

Fink moved and asked unamm us. consent th at CS for
CS for SB 28 pass_out of committee with Pa
g%c%rpgteerré%atmn— There being no object|ons It was

HB 237/238 Divorce

Speaker Bradner, sponsor of the legislation testified that

37 was intended to provide for an informal forum outside
the Rules of Court Procedure. He suggested the following
amendments: *

1, line 14 - within 30 days after
I|ne 23 - delete "himself"

- delete section (e
gd& a section statlng(that counsel may be present

He e dpIamed the purposes of HB 238 as follows: |f
custo IS at issue, the court will be not|f|ed and
Wil con3|der the p035|b|l|ty of apPomtmg a aw¥er
for the child. specifies’ the meth ga ymen
for the lawyer. Mr Fink raised .the question” of why
legal services would have a special exception.

The meetlng ad}s\ourned at 12:10 p.m. and was reconvened
:20 E Il members were Bresent except Mr. Parr

an Mr. Brown.

Art Snowden testified that the Court system had no

objections to the bills.

Don Clocksin of Alasha Legfal Services stated %hat they

suSportedneHBlAZr?»? W:tmhh%o %Ilowm mendrherrl]e ssary papers
| -

_ (cross comp Ialnts %ad been %ﬁec? y P3P
-pi, line - ma}/ at an% time,

—Bl2 IdneI —deet() self

- sectio

Mrp Fink s d that Qf ge) were deleted, "himself could
be retamed f those circumstances where_only the judge

would be quallfled to do the medlatlon There was no
objectmn rom anyone presen

. ocksm cont ued that he thought that the r| ht
t? counsel in atten ance at mediation was Imh)
T there was a question to add language to that ef ect ,
Parties to the ‘action and the|r counsel if they choose . .



House Judiciary Committee
March 6, 1975

page 2
Mr Clockson stated that they favor HE 238.

. am raised the isSue of why legal services
w s exem t Possrble Ian ua%e gug este instead 0

e rvices" in lines 8age - except

8roh|b|ted by federal requrrement
AIan Comﬁ)ton testified that the uardran ad litem in

d be an attorneZy ggested that the

Ianguage on page 2, lines and han ed from .

‘or in~any other le gal proced md |nvo vrn% his we fare
\t/voelt'greth se matterS directly atfecting the child

Mr. Fink asked if this b|II Would make more Juvenlle
hearings formal. The repy from ?mpton and’ Clocksin
was nq even though it would Brobab result |n more

juveniles being represented y coursel.

Mr. Frnk sug%ested that "shall" in p 1, line 28 be
changed



House Judiciary Committee
March 20,

page 2

HB 238 Child's representation in divorce

Mr. Brown moved on page 2, line 22: correct the spt n
of adm|n|strat?on |OT e amendment Dassed. Pl 19

Mr. Brown moved ‘on 8ag ling 17 [%g line 2, 7, 15
change a guard|an t ny guard|an he amendment passed.

Mr. 1’arr moved that on pa& delete all and
insert: "Sec, 5.130 EPRESENTATION OF CHILD (a) The
court may" The amendment passed.

Mr. Brown moved on page 2, line 18: put a period after child,
delete however, and change no to No. Cotton obgected

Mr. Gardiner moved that the septence begmnmgn No répayment
on line 18 should be moved to line 2 he amendment

was adopted.

CS HB 238 was moved out of committee with a do pass.
The meeting was adjourned at 9 p.m.



March 7? 1975

Francis Williamson

Commrssroner _ _
Department of Health and Social Services
Pouch H

Juneau, Ak. 99811

Dear Commissioner Williamson:
The House Judiciary Committee is now considering HB 237,
concerning mandatory mediation in divorce cases, and

. 238, concerning representatron forchildren. * On
t ane sub.lnect, would appreciate receiving information
on the following:

1. Of the total number of divorces granted in the last
B e( Xears involvin H lldren g e flgoures
oKen down by year), oW many ere iled for

men as compared to tomen?

2. Of the total that involved chrldren how many child
custody cases were disputed?

3. Of the number of disputed cases, how many men won
custody as compared to women?

ur de ar ment does not have thefce figuees, do you lcnww
wLoygoes o why they are notrl< ! Y

Thank you very much for your assistance.
Sincerely,

Terry Gardiner
Representative



1973
2,051
877
473
399
174

75
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1972
2,139
883
511
403
168
91

25

24

10

21

1971
1,746
718
433
318
166
48

27

14

13
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1,694

670

376

309

137

44

11

39



March 7, 1975

RUdES ?leignAvenue
KetchAkan Ak. 99901
Dear Rudy,
ank you for hlour Ietter of March 2 on our domestic
tions ? tatutes our rec mmendatlons and those of
a e Schu \Evzou?eem to ma e aOrt mI segsea}o me a Jer
P{ some of the peogue |n\PcP durnyt he |C|a? 8

ga sy stems know e1presentat|ve Mike Bradner
a out a lot of time and gffor into the entire area
of divorce and child custo

ﬁoresentatrve Bradner has introduced HB 237 and HB 283
W our House Judiciary Committee Is ﬁresently working
cS)n IW |erct)hese blltlsatar%ungt dlre]%g”aeswgr%utto the .

r?mi % |[tJ R lswave a )enerar %?ect on these probFem
reas. g Provr ei for a gre |at|on rocedure
etween us an an WI cou ibly allevi te 30me

0S
f the t estat oonP cfrvoce rocedin
over chl?(,!iJ cus (5 3% which prowdespfor chlgc?rens
attorneys, wouId el the roblem rrn% of taking
the chrdrens esrr da |nteres s |nt onsrd %tron
Too many |mes ren become the o ec S o
oarents cgnf |cts |n a divorce rocedrn? wou
ntereste o r comments on these bi ave
requested the informagion that Xou orlglnally guested
rn the Degartment of Health and Social Sefvic
n u this i ormatron as soon as | recelve |t
wou e mtereste In any fu
researc that you come up.

Sincerely,

rther recommen ations or

Terry Gardiner
Representative



Mr. Rudy Johnson
3710 Alaska Avenue
Ketchikan, Alaska 99901

March 2, 1975

Mr. Terry Gardner
it

gct) ate Representative
Juneau Alaska 99801
Dear Terry:
m t with Sulperror Court Judge Thomas Schultz Tuesﬂa , February 18, 1975,
ISCUSS ou Domestic Re atons Statutes and et % thoughts’ on the
s bect believe t e re?“ f the meeting % beneficial to
ation. would [ike to make h|s thoug ts known to you and

I
aarti a ew o% my own.
I ex Iarned to Jud?e Schultz that three IocaI attorneys have told me it is

|te Impossible for a man t% 0 ta|n férsto y in this state
un ess e c rove his WI e to be upfit to him’. the attorneys all
sald ourt re er to the Ten er Years Doctrrne (Krn? Klnﬁ Superior
Court In }ernrngJl custod y That ry basically says that if

I pa itnéss is concerned, the

ever th |n IS e ents
children %re be(tlter o?f Wrth the mot ert)

The Court often caIIs u#]on the Despartment é)f Heal(tjh and Welfare to make
investigations and. recommend a custo y sult ar|an Swarn
IS In charge of this |n Ketc IKan. | met wrt December 4

drscuss th S I1ssue, Before our n}]eetrng end e sche agree d th at the
beqgin their mvesé t(on?] wit sed attititudes Tender
Years Doc |r|ne an eir |na e}commendatrons accordrngly All
this was also drscusse wrth Judge Sc

Jud?e Schultz sajd he certarnly was n(} aware of the WeIfare De[oartment S
concerning this. o sald that as a[) as he IS co cerne
he Tender Years Doctrlne |s no on er e%mmate ecause of many Court
decrsrons made since that rul |no _ g that is | urte
possrble ha} tn ?octrrne stil fways oth |u crsrog I-te made
mention o act (tjha we all have certa rejudice ideas t
unintentially sway our decisions at times.

%reed that our present statutes give the Court almost unlimited
aut rity in divorc lgoeeeohn%s and a greed that. this authorrty could
ver(y ea |y be abused by uninténtjonal,” preconceived thoug

le, thought our domestlc rejations statute were tt(y good com
pared’ to other states. When | asked if he thou t any robléms that may
exrst now, coHcernrnq divorce prooeedlngs be alleviated through
egislation, he had these suggestions to make



Page 2

1. Set S ecrfrc gurdelrngs that the Couré must follow |n determinin
custo y of mifor children, These elines wo Id mcIud takin
the ¢ \dren s desires Into consideration. X om thi
we would see more continuity in different Courts decr on

2. et specific quidelines for apyone doing an investigation to
geterrﬁme W ogthe chr?éren S b>est mtergst would begwr?r g
(t}| as |t IS now, much 1S left ug fot he Investi atol[

etron and, too many 0 these peop s are not qualified to

ma e the decisions the e makin idelines they would have to
follow, ﬂould preety hruch take cgre futhrs proh eht

3. Investigator's reports should be made available to spouses involved.

4, The Jud%e should .have to |ve thhe spouses involved, the reasons for
his or er decrsron base u| eImes that the legislature
would grovr e. ﬂ My though lieve these two SUP estrons are
?xcell t.and heligve It wculd Provr e e eryone Involve wrtB
air an |mpart|al decision (? also &It the res\ﬁonsr ity
on t e egrs atures rather than In |vrd%al h seem
as If IS where the res\ﬁondrbr Ity % 0s. sm%e our |s latures
are expressmg the peoples wishes as @ whole; in their Iegr lation.

5 No fault drvorce th coulézl be obta ned b¥ srmPIy f|IImg ﬁut the
required form, Whl woul rovr ed were no, children
Involved.  Judge Schultz sar e felt this would save a lot of the
Court S valua e time, % to men}ron he mopey it would save those
geo le involved. Thus, effectively taking the profit out of

ivarce for attorneys.

| was very impressed with Juol ge Schultz and belreve that anyone ¢ mm%
fore | Court woulq sur be treated ﬂual and f a|r 'A drt inking
about the S, he sarol] re exammm 0 rs%a utes, incli
a%ree wrt |m t at we ave a rett setof laws conc rnin our
es IC feela(}rons | think the pr gems arecom ng more rom
|vr h mvestrgato rneP‘/ rom the statutes
emse ves ther an comp eter overhauling t ese statutes, | would
Irke to offer these t oughts:

1 Write Judge, Schultz's suggestions on guidelines into our statutes-
which wogld mcIude gurogeqmes fsor avgaréjmg alimony and child
support payments.

2. Adopt a no fault clause.

3 Change an and all wording that makes any reference to sex, Where
husb an r wife is used, change to. spouse. This would effectively
Ive .both sgogses equal responsibilities, privileges and risk in
arriage and divorce.



Page 3

4, Sé)ecific uidelines for anﬁl Court orders pen(?]inn%; a divorce roceedin%.
FOr example, removing ejtfier spouse  from horme, temporarﬁestrmm g
orders, and temporary chil squort and custody.

| have written the rest of }he Superior Court  Judges inthestate, hoping
to get some more input and facts.

| believe with what Jud%e Schultz has told me, it is imgerc?tive that a
very close look be taked at the statistics | have requested from Juneau.

| have requested:

1. T umber of divorces qranted in the last five years involvin
cn?l(ﬂen J Y J

2. Of that number, how many were filed for by the men as compared to
women?

Of the total that involved children, how many child custody cases
were disputed?

Of that number, how many men won custody as compared to women?
lieve these figures cogld.r?veal the possitlity of certain biased and
Ir practices In our icial system. ~Among otﬁer th|n%s | am wondering

U
en are r%;ettmg the aJdV|ce and representation the a[]e aying for from
elr attor eé/és bI can not see what an attorney would have to gain b

.. DU

y
ch act| t 1t certainly would be a very serious thing, and should
Ioc?kgdr into If the pOSSitbaI it¥ \le supported w the state's %ases
ready processed.
would apPreciate krllgwingywhere this possible |egislation stands at

w

DoV —
—Dc= o> —h5 o
O
S»d

resent. Iso would vefy much appreciate seeing any proposals that ma
Be |Sntroduce3. PP y prop Y
| hope this material may be of some use to you.
Sincerely,

RJ:sm Rudy Johnson
P.S. Judge Schultz said to say hello )
cc:  Mr. Mike Bradner

State Representative 0"

ouc N

Juneau, Alaska, 99801
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Tludy lo/incon
37$ Alaska Ave
Ke.tc.hJ.kan, A acka

Januany ((, 97é

Tennu C.andincn
Hot Ue.rji.edt
Onat 7/me.man

dean (I* Canclinen, Pin, Ziegtcn, cmd Pin. Tneeman,

(n the. tad thmty yeane the num.ten of divoncec involving. ehlid -
nen ha-&incneacecl adnonominally.  Sinee (962 the cLivonge note

Jn thic eountny hac nicen 60% ° (n (953 65.5% of, cL|vonC}ce in-
voivecl ehjtcinen, and An (976 t/iic nate ineneaced. to 68% One
of the few thmctc that pcyehiatnictr and. coeJa.tocu.ctc> eojcm to
actnee upon Jc that a Anohén hone gneattu. affeetc the ehanc.ec
of a ehdid Acing euceeefut and Aenct a.Ate to cope U{th aduit

i[fe Jn iaten aCane. jhie theomj. J> heavily cupponted A/ many,
djfJenent duchies made’ Jn the tact few decadec. ' One each etudy
conc.tudcd that a chJtd affected Ay a Anoken home hue aAout the
6ame fnec/ueney of nent.at health ;E ottemc ac chjidnen that have
tod. one panent thnouc/h death e nuwAen of divoncec fon (972
wele aAout 900,000 and. affected ove OO0,000 chJidnen nation-
atty ece fiejunee ctne not jvd. nutulenc ut they nepne.cent
peoEP ? may not even netatty have a chance in Ae cucco.ccfvt
Aecdu.ee of an”envinonmeat fonccd upon them Ay. a cetf.J.ch. panent

on panentc.

The neaconc fon the Jncne.ace Jn djvoncec vany fnom t.heony
theony. (t cecme that one of the main neaconc tie Jn the
Jal| acceptance of divonce today and the penrnJedve attitude
deflected Jn mod date tawc concenning divonce, Atacha Ae
one of the mod penmiccive, (Pteace nefen to enctoced. antic,tec
Ac an examdple to thJc ane the figunec mentioned aAove on the Jn-
eneace of divoneec oven the tact 2( yeanc. Unfontunatety,
chiidnen ane atwayc the victimc of a divonce and that Jc why
comething neo.de to Ae done aAout it . No child, even ached to Ae
Aonn and.” ihe.y. dccenve mono, than they, ane gettinct out of oun
eountc today.

Undcn the pnecent. Atacha datutec a Peneon ean get a divonce. fon
vintualty. ~any. ncaeon, (f all etce faitc, they can claim in.
compatibility, Tho.ne. ane defencec ton any gnoundc a pencon may
claim, Aut cevenat local attonneyc thagt ane.’ vent/ cxpcnicnco-d i
cLivonee eacec hove told me that it ic iitenatty impocciAle to

ctop a divonce in thic date if one cpouce on ‘the othen deeince
IXLi

to
coC-
ee
tna
1

| feel vemf eent.ain that no date tegiciatune could pace tawc
that wou fence )ﬁ)anentc to day togethen and. make theio. manniaaec
wonk, lloweyven, the Atacka State Le.gictatune could pace legidea-
tion that uioutd make oun tawc much, /none fact and fain and that

\évlgétjld eneouncige manniage nathen than divonce, ac i1t p/t&cently



The most unjust aspect of oust pnesent taws on dlvoncc and child
custody, asm that they gneatly cLisenIlminate acjalnst men and ac-
tually” encounaxje women to seek a dUvonce-, Tost people do not
AcaJlize how sevene this pnotJbe.ni Is Un oun state, Ton Instance,
 found that undcn the pnesent state statutes a man could be
ob.IUe{.ated to pajj fon the woman's Zecjctl fees, _no molten who the
ptantlff, It does not stop hene, tut he couZd also be ondened to
an hits wUfe's expenses to his location so that she can pnose-
utc Aim, A man can be extnadlted fon desentlcn on nonsuPpont,_
ut thene Is absolutely no mention of a wife desenting a famUZi

n oun statutes, A woman Is almost centaln of obtaining, custody
f the mlnon chlld/mn In a divonce action In this state no maltén
w/io s al fault In the cLisotvin.g of the mannlage, A woman can be
siine of obtaining  25% of hen huShand’s lifetime capnings whethen
on not she nemannj.es, It makes no dUffenen.ce if she has been a
dedicated wife on'not and thaJL she may want a divonce 3|mpl% out
of bonedom. In conclusion, a woman. In the state of Alaska has
%\llenylhlng to gain and nothing to loset except a hushand., by

.vVonce.

Besides the things mentioneda woman Is centaln to end up with
at. least half ana pnobably mone of the husband*s estate although
she maq be the onl%one wan.tlng to tenminate the mannlage and mat/,
fullty of the things that make neconcUllatlon ImposSible.

c
Ithough the main concenn of the_counts Is theonetlcally the
hildneén*s welfare, ne have the Tendon Ueans Boctnl.ne In Alaska
Tm,g vs King Sup T Op No, (>0 19702 that oftep sways the counts
ec.iSlons] as can pe seen by the fact that In the mannItK 0f
lvonce_cases In this state” the chlldnen ane awandecL to the mo-
hen, The effect of these attitudes scorn to be neflected by the
fact that women filing dlvontze actions against theln husbands
exceeds men dom%; the” same thing by a gnéat extent. Again woren
hiuve nothing to Toose by thein divonce action, | am sunc many
women would,” wonk much handen at making theln mannlage success-
ful if they knew t/iat they stood a e/iance of looking theln child-

t/lat they .
o oR%e 18 ATyS B4 BnEELAD G4 SRERD TPhstha®ad NRBFE aRE U8 a5 1o

Insane the chlldnen of these homes would, be pnope.nlY taken cane
of. Instead It eneounaqes divonce ac¢tion when all that may be
nnede-d to make the mannlage wonk uould be a little mone wonk and
eompnomlse on.both spouses’ pants, Chlldnen need a family life
with both a motken and fath.cn and. all the financial securlty In
the wonld will not neplace thal. Some dedUcated fathens neallze
this but ane Iltenally blackmailed fy theln nilves because these
women know how Imﬁontant a man’'s childnen ane to him and that,

i he does not adhen to hen wishes she can take evenutking Ae hot,
including, hss chxldnen, 1his Is a veny. neat pnobtem In oln state
end any “state that has bUased dUvonce taws, ft seems to be that
the tegilstat_unes that caused, these taws to be passed, have defeat-
ed t.Fn oniginat punpose as the nesutts of theln legislation
testify,

Aesvlt contnact with a ta/ik on company of one kind, on anotken
cannot be bnoken just because one pantd has had second thoughts
and now desincs to be fnee fnem it, if a panty. should dcfciult
fnom a eomtnaet he on $he Is ondened by the counts to ma/ic nes-

titutlon, Ihis Is not so with, a divonce, but what could he mone
Impontant than the family inlt and the childnen within that unit?
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a used can salesman Is
om a defaulting

mone Impontant?7 | thin
n
nen fnom the heant-

k
In oun counts, Inning t
v

f

a man Is In tnulnﬁt to sa

ken home and the f a cLivonee action,
a

cahze how Impontant an Issue this |s and Aow unjust these
taws ane. They have gone to theln state leg.istalunes and helped to get
legislation passed that has c/neatly affected, these laws. One veny 1m-
pontargl Jdking that has been happening eoncennln% divonce Is that, now
nine, states neqgulne mandantony cLivonee eonsetlig aimed at neeoneltla-
tlon befone they will Pnant a cLivonee. Thene, ane many onc anI atlons
such as the C mmittee fon Tain Divonce and Alimony Laws, New f/o

e As Divonce
I public
slat
d

IS a2 Uused com.
much bctten of
eustomen than

aches of a b.io
Plany peopte H

C

ed
en
th
a

Ze

av

d
h

n
f
Ne
Amenlean lvonc sociation fon Ten, Chicago; and the U.S.
Refonm, Califonnla; that ane causmg much coneecn, amoung the
fon these th|ngs and ane ncAponslble fon a tot | needed legi |0n to
nectfy. some ‘veny unjust taws. | believe that iaws that woul t the
ncsp nsiblllty of cLivonee ecfuaIIy upon hoth spouses would eentaln Iy de
ten ‘many bnoken homes. Many pedple feel that theln next mannlage. will
be hat they, want %tft studies Jpdicate that the second mannlage usually

s not as successful as the finst.
hen
f
1

d hushandsand fathens but

e many men that anev te |
tto theln families they can have it
y

n en
ed |cat|n% yeaps of thel
en away by a honed W|fe

y dedica
nolives
In thin

Iat|
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would tike veny much to see le
ituation and ?tve eveny mar, In
oise theln chfldpen thefamil
f they ane found to be nesponsi
he spouse that shows lancsponsi
one wa¥ on anothen without just
loose the most, Including theln
t.ion.it
it
t

ing the
nen. am no legal aut i ity, b
state statutes AT unconstitutio
stitutiona

chl

.
0
C
(. passed th.c/t would neetlfu this
of Alaska t 8 al nlg/it to
ed sohan to pnovide
also apply to women.
atI ng the mannlage |n
oI hould stand
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nvolved. In so many dlvonces and /
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If any of you would, be Intenested. In pv.nsuelng this molten ( ou

mone than _W|tI|ng to offen any assistance (could. ( am sane the

a lot 8 cjnound. Wwanhi_ to. be done to cncatc this kind of lecflslatlo
| would be. most wittin¢g to assist you,

ti

D p

0 oun chIIdnen to’offen them
o this | believe ioe will have to get
ounts and state statutes conceni—

_..,g,
o:o_'—'-

C
ny.

ould b
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ne Is
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Refenenecs fon th|s mcitenlat Include.;

Alaska Statut% 09,55,090— 09,55,230 and 25,05,0(0 to 25.25,270
Amenican. ont.s

Ala dta Law Jounnat

A.Laska Deponten

Plannlage and Tamjty Inienaction _Dell (967

Con temgonam(J Social Tnoblems 12

Let’s Stop Uestnouing Oun ChIIdecn (974

Respectfully (



Hu Unjust And KiaAed AlaAha Statt3e.A

See,09:55: 150 1166 of. huAtandA 36 Alde.ncje. whecstc wife. 1a plaintiffi

If huAtand me&tA sie.Alde.ncy. sue.cfulsianie.nta and wife do&Ant Aha can uac hlA
stle AlceMCLj. to flic fosi a dlvosice,lot it do&Ant give, the man the aomc stlght.

Sac, 09:55: 170 ScpcsiasdLc stcAldenee dusting action:

bJifa may acjulsic Aapasiata siCAldanca dusting, action without conAcnt of huAtand
and without, telng ch.asicj.cd with. mlAconduct,tut thlA cloaAnt apply to man oa
wall.

Sac,09.55: 200 Temp05tuty alimony and wlfcA legal facA:

The coucta may ostdasi a huA&and to psiovida a amount of ntfway cla may la nac-
aAAasty to pstoAccula hlm, ThlA cjoca ao fast that the huAtand can la oedeeecl

to paig fosi a appeal the wife may make, (Leak va Leak (56 f, 676) >

Cvan. though the coasta have suited a wife cllao can la osidcsi&d to pau. alimony
(OtAcn va OtAan 5 AIaAha 659JmoAt cout suillngA on allmomj. ApacIJLuman Auch

aA: Co?ganA va Cogga (6 AlaAha 651 237.Tn2i), (86
Alao.In Amasilcan W TtepochA 2nd“page 3009: 't aa Atatad™ n(f jft 1a pstovad a

wife l1a guilty of masilta.l mlAconcluct the. coast can danla hast temposicuiy
atlmomy. and attoeneyA facA. lat cla a psia.aticat mattasi the haAland do&A not
psiavall vasty, fsicqu&ntiij.

Tandast UaastA doctsulLne:King va King Sap CF,Op No, 650 (9 70

Although thlA 1a rot a taw lat a coast suiting it haA gsieatty affected many
coast clcclAlonA oa can la AC& ly examljilng the slccoslcla foe the taAt five
yeaeA, ThlA cleclAlon AayA that noting chllclsten cute lett&e off with thele
motheea and Ahoutd. la placed chaste whenevee poAAlt-te. ThlA eestalnttig clLoca
not take othee AtatimA Into conAldesiatlon and mahcA ihltd euAtldy atmOAt
ImpoAAalle foe a man,The fettohxlng tawA Accm to In Lidat. - thlA cleclAlon
tat the coastA ep silcght on awaedlng ehltcLsien to the motheeA oa a mattee of
fci*t,

09,55, 205: Nlathee nasient 1a entitled to euAtocly. cla a stlcght,
SapesLtoe Coast Tinting. Op No0.86 7 (972 CuAtedy haA to te made without succgaed.
to a&x, Alao new conAcltutlonal ammendment on equal stlcghta.

See 09,55,201 Vastagstanh ( acul child suAtodtg Ahoutd te given to the pasty not
at fault and the guilty pasty Ahoutd help Auppoet the child/ten.

SuggeAtlon: it Ahoutd te alAotuttig. mandatoey that the chliclsten go with the
Inocent pasty if they want them.and if loth pastentA aste equally fit,

(t 1a a pastent.A £od given sieAponsltllitig and. stlcght to stalAe thele chlldsten
and not even th° coustA have a stlg/t to take that away ao long aA they ace
doing thele .jot In a steAfionAltle wcug.,Aftee alt I f a man waA not telng. Aued
foe dlvostee the coul/it < would not te Involved and he wouldte a!
lowed to stalAC hlA chltclcen,Uece 1la a pestfecl example wheste a tested bxlfc haA
evestthlng to gain and nothing, to looac. See.25.20.030 AayA it 1la the duty of.
ehldsien to caste foe pastentA when theig teeome unatte to do .. .The cousttA have
suited thlA 1a a mesial laauc, How much moste ao In a child euAtodiy Altuatlon?






""An Act relating to the operation of fishing gear.”

COMMITTEE REPORT

HOUSE
VIIT5
Mr. Speaker: Date i 1+
The Committee on JTIDICIARY tiaj had m 2 hi
under consideration. A Majority of the members of the Committee

() recommends it DO PASS

( )recommends it DO NOT PASS

( Jrecommends it DOPASS WITHATTACHED AMENDME NT(S) \
&//) recommends it BE REPLACED WITH CS FOR i AND THAT
CS FOR DOPASS

() "and" recommends it BE REFERRED TO THE
COMM ITTEE

() reports it back WITHOUT RECOMMENDATION

() "other"

Members signing the Major ity report:

AFAV-F A vl

Members NOT concurring in the Majority report:

recommends:

recommends :

recommend s :

recommends:

recommends : i| Ij

tasvEl L)1

v

\%

Cha irman



Original sponsor: Malone

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE
2 CS FOR HOUSE BILL NO. 2*11

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 NINTH LEGISLATURE - FIRST SESSION

S A BILL

6 For an Act entitled: "An Act relating to the operation of fishing gear."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 16.05.5*10 is amended to read:

9 Sec. 16.05.5*10. LIMITATION ON ISSUANCE OF FISHING GEAR LICENSES.
10 The fishing gear licenses mentioned in secs. 550 - 650 of this chapter
i shall be Issued one to the applicant. Each applicant shall personally
L operate or assist in the operation of the licensed fishing gear.

12 "Operating or assisting in the operation of licensed fishing gear"™ means
4

20

21

22

23

24

25

26

77

\\*

xbelng present at the gear site and operating, assisting, or supervising

the Immediate fishing operation. Each applicant for the fishing gear
licenses mentioned in secs. 570 and 580 of this chapter shall also
personally own or lease the licensed fishing gear. The license |Is
transferable as provided under sec. 670 of this chapter.

Sec. 2. AS 16.05.670(e) is amended to read:

(e) It is unlawful for gear which is licensed as provided in
this chapter to be operated or caused to be operated by a person other
than the licensee or his assistant under the supervision of the licen—
see while the licensee is present at the gear site, or the person to
whom the license was transferred or his assistant under the trans—
feree"s supervision while the transferee Is present at the gear site,

upon notice to the department.

-1- Ccsh*B 21l



House Judiciary Committee
April 9, 1975
page 3

HB 384 Evaluation of Judges

Since the committee had previously heard testimony on this
bill from the Judicial Council, HB 384 was passed out of"
committee, do pass.

HB 241 Fishing gear

Rep. Malone, sponsor of the bill, testified that this bill
would correct the situation where the owner of a license
was determined to be required to have his hand on the nets

at all times when they were being used. A court interpretation
of the Dbill required the licensee to personally participate
in all work. This was not the legislative intent in passing

the original bill, so HB 241 would give clear legislative
Intent.

Mr. Brown mo/ed CS HB 241 (incorporating the Resources amendment)
out of committee do pass. There being no objection, it was
so ordered.



Introduced: 3/3/75
Referred: Resources and
Judiciary

IN THE HOUSE BY MALONE
HOUSE BILL NO. 2ill
IN THE LEGISLATURE OP THE STATE OF ALASKA
NINTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the operation of fishing gear."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.570 is amended to read:
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Sec. 16.05.570. LIMITATION ON ISSUANCE OF FISHING GEAR LICENSES.
The fishing gear licenses mentioned in secs. 550 - 650 of this chapter
shall be Issued one to the applicant. Each applicant shall personally
operate or assist in the operation of the licensed fishing gear.
"Operating or assisting in the operation of licensed fishing gear”™ means
being present at the gear site and operating, assisting, or supervising
some portion ofvthe immediate fishing operation. Each applicant for
the fishing gear licenses mentioned in secs. 570 and 580 of this chap—
ter shall also personally own or lease the licensed fishing gear. The
license is transferable as provided under sec. 670 of this chapter.
Sec. 2. AS 16.05.670(e) is amended to read:

(e) It is unlawful for gear which is licensed as provided 1in
this chapter to be operated or caused to be operated by a person other
than the licensee or hi3 assistant under the supervision of the licen—
see while the licensee is present at the gear site) or the person to
whom the license was transferred or his assistant under the trans-—
feree"s supervision while the transferee is present at the gear site,

upon notice to the department.

-1- HB 2*11



(Alaska Jlimse of Aeprsscniatiiics

09611
HUGH MALONE

MEMORANDUM

TO: Mr. John Elliott February 24, 1975
Executive Director
Legislative Affairs Agency

FROM: Hugh Malone
Chairman
House Finance Committee

SUBJECT: Corrective Amendment AS 16.05.540 and AS 16.05.670(e)

Attached is a recent District Court Decision
providing for a narrow interpretation of the Statutes

regulating the operation of fishing gear. In my opinion

the Court interpretation of the Statutes 1is too narrowly

drawn, however, a strict interpretation of the Statutes Ns-
might also be the same result on appeal. .It is my belief

jthat the Legislature intended that the gear license holder
Ibe present at the operation of fishing and that it take
lplace” under his direct charge and super.vils.ion. I am sure
that the Legislature did not intend that the gear license
operator had to have his hand on the net every time his
helper did. Therefore 1 would request that you prepare
corrective Amendments to the above Statutes, which would
make ye,ry_clear thatthe legislative intent is that the
gear license holder must be present at the fishing site or
orf*the boat during the operation of fishing and the gear
operation talce place under his supervision and control. I
wruJ-cT~"pprecfiat;e having this bill as soon as possible. Thank
you.

Attachment

HM:kfs



HAHN, JEWELL Bi STANFILL S42 WCST 3F.CONO AVINUC

ANCHORAGE. ALASKA ».*301
TfIPHONC 279.1344

A. ROBERT HAHN. JR.
AL1.CN L iLWELL

HTAN U hTANFILL HOMI N. AILASF A
M I« AM.'NI 2.1°. U709

“*NM. Al Ai.F A
I* *phoNL 2b3-773D

October 1, 1974

Mr. Marvin Eppes
2751 N. Crosby Road
Oak Harbor, Washington 90277

Dear Marvin:

| today received a.vi enclose for your examination
the memorandum opinion Judge Nicholas in your set net
cases. As you can see, the court has taken the position
that all persons holding licenses must be present at and
physically assist in all operations of the fishery from
the time the net is put into the water until its.taken
out, I believe that" the position he has taken 1is an ex—
tremely strict interpretation of the statutes a:.d might
very well be open to amendment either by the legislature
here in Alaska or in a higher court proceeding.

I talked with Judge Nicholasetoday and he indicated
to me that he would really like to see the case appealed
to a higher court and 1 got the impression that his initial
opinion took a very narrow position as to "assistance" un-—
der the statutes 1in hopes that the matter would be appealed
to a higher court. The Judge was extremely friendly in
his conversation and indicated that lie was grateful to the
parties for proceeding as they had and getting all of the
evidence on the record. All of which 1is, of course, small
comfort 1in view of the fact that we felt that our position
was correct and it is disappointing to have the court a-
dopt such a restrictive definition of”assistance.

Tue Judge told me that he would continue the matter
for wh itever period of -time | needed to confer with you
and possibly any.other set net fishermen who might wish

. to combine their resources and challenge the decision.
Thus, us you can see, the court i$ not treating the pro-—
ceeding in any way as a criminal action, and 1is in fact
eager to have the matter resolved at a higher level. The
Judge indicated that he would ask only a very nominal fine



Mr. Marvin Eppes
October 1, 1974
Page 2

11 /on <Htl nol doclilu to prrz:**. ymn  appeal, nuoh rim:
amounting to $50 each for you, Jim," and Dick. The case
as to Tom Anderson was, as you know, dismissed so there
would be no fine in that regard. I have enclosed a copy
of the Order of Dismissal as to Tom so that you can pro-—
vide him with a copy of same.

Obviously the cheapest and easiest way for you to
go would be to pay the fine and let the matter drop.
An appeal to a higher court would run at a minimum
around $5,000 I"m sure before we got through. This
would only be feasible if you could get up a joint
effort with a number of other fishermen in the area. 1
would suggest that if you would consider an appeal, that
you write to any of your friends who do fish the beach
and ask them if they would be willing to contribute a
certain amount to take the question of assistance up on
appeal to a higher court. It would certainly appoar__to
me that under the definition of assistance as rendered
by the~~Kenai Judge, that ft~will be~very difficult for
other set net fishermen to remain strictly legal at all
times. 1 would be delighted to handle the app< il as you
well know, however, if it is the consensus of you and
your fellow fishermen that some ether attorney might do

a better job, I will understand completely and will be
only too happy to assist whoever is chosen for the task
in his preparation with any information that 1 have as

a result of handling the initial hearing.

It has been a real pleasure getting to know you
and your fine family and we will definitely be looking
forward to seeing you next spring. Please let me know
as to your thinking- with regard to t.ho question of an
appeal as soon as possible.

With warmest, personal regards to you

HAHN, JEWELb & STANF AL

A. Robert [Ilahn, Jr

ARI1/da
enclosure



IN THE DISTRICT COURT FOR THE STATE OK ALASKA

THIRD JUDICIAL DISTRICT

AT kenar '

STATEOF ALASKA, n
Plaintiff, =" .
VS. )
MARVIN E. EPPES, )
Defendant. ) ,

No. 74-10538 & 74-10636

MEMORANDUM OPINION

The statutes that the court is called upon to interpret are
A.S. 16.05.540 and 16.05.670(e). The thrust of the two statutes as they
pertain to the complaint at bar is two-pronged: (1) In order to operate
a gill net one must have a license issued by the State; and (2) Such
nets as are permitted by law may not be utilized unless the person to
whom the nets are licensed operates or assists in the operation. It 1is
the construction to be placed on the underlined language that will be
taken up in this opinion.

Counsel for Defendant would have the Court rule that almost
any single act required for gill net fishing would be a sufficient act
for a person to be "assisting” in the operation of his set gill net.
Using this rational if a person assisted in loading his nets into a boat,
he need never be present while his nets were being fished by other persor
It is this Courts opinion that the Legislature put the words "or assists”®
for the simple reason of allowing the licensee the opportunity of having
some other person assist him in the legal operation of his fish nets
should this become necessary.

First, the Court 1is called upon to define the word operation
as it pertains to the use of gill nets. Or, more specifically,)what

activities are encompassed by the term and what activities arc not to



v

or

JHhHHMHIHMHNBNHNNNHBBTtTA AR

be considere.d as part of Che operation of the nets. The Court has been‘
un.ible to find any cases that specifically define "oper.ition" as it
applies to fishing with nets. The word has been defined in general and
non-specific terms: “operation™ 1is doing some act or performance of some
type of :*rvice, work, deed, production, creation or product of work",

rtt: Lr:.an S.S. Corp. V. Snow. 222 F. Supp 892, 897 (:>ist. Ct. Ore. 1963).
It is quickly apparent chat this definition does little to hclp®us here.
In Dale V. Saunders Bros.. 157 N.Y.S. 1062, 171 App. Div. (1916) the
Court lieaLt with the question of what was encompassed by the phrase
"operation of a horse-drawn vehicle.”™ The Court stated, at p. 1063,

"the ‘"operation® of a vehicle drawn by horses, referred to in Workmen®"s
Compensation Law as a hazardous employment is not confined merely

to moving the vehicle, but relates to evorthing incident to the employ—
ment. and includes the loading of a wagon with sand in Che course of em—
ployment. (emphasis added). The rational of this holding may be readily
applied to the statutes at issue here. The legislature obviously intended
to restrict the use of the gill._nets,._to.some degree, to those persons to
whom the nets were licensed. For if this were not their purpose there
would be no justifieition for either the statute or the language requir—
ing the licensee to personally participate in the utilization of the nets.
With this conclusion in hand and mindful of Che language in P tie V. Saunder
supra, the operation of a gill net should include all activities involved
in (1) placing, the nets in the water; (2) the periodic checkini”of the
nets and all activities necessary to such checking, including but not
necessarily limited to pulling up the nets for this purpose, removing any
fish from the nets, and returning the nets to the water after such check—
ing; and *J) removing the nets from the water after the.period for gill-
net fishing has ended. All of these activities should be performed by
the person to whom the nets arc licensed, or at lepst partly performed

by him 1. the event that assistance 1is required. ~Conversely, none of
these ac*ivitics should be permitted without the participation of the

licensee. Similarly, it should not be sufficient under the statute for



j licensee to direct from the shore any of the .move to.nilit*:. < >i° ivii;-
when they are being undertaken by others in a boat; nor. from a ho.it when
the activities are being performed on shore.

.By passage of the statute the legislature intended to restrict
the use of gill nets to those in possession of a valid license. And the
application for and acceptance of the license signifies an agreement by.
the licensee to abide by the statutes. For all of these reasons, and
mindful of the general rule that criminal statutes are to be narrowly
censtro**d, the Court will consider a somewhat narrow construction of the
word “operation® to those activities directly related to gill net fishing.

In the same vein the Court will require, under the langtnge of
the statutes permitting a licensee to assist in the operation of the
gear, the same type of affirmative conduct in furtherance of successful
gill net fishing. In 1960 OP. Atty Gen No. 12, the attorney general
stated that the licensee must assist in the operation of the licensed
gear (nets). The presumption leaps out that active and affirmative par—
ticipation in the utilization of the gill nets in accordance with the
guidlines suggested above is required by the statute. The legislation
was aimed at prohibiting one person from operating gill nets licensed to
another and that is precisely Che conduct engaged in by the defendant in
this case.

In view of the above, it is the Courts opinion Lhat a licensee
must be present at, and physically assist, in all operations of gill net
fishing, from the time the net is placed in the water, until it is removed
from Che water at the close of the fishing period; however, he may be
assisted by any other person who is licensed as a commercial fisherman,
should the need arise.

DATED this day of Kcnai



Feburusry 14, 1973

Gg” rnor JaP/ Hammond
cJPtol Hill
Juneau, Alaska

Honorable Sir,

Cook Inler Fishermen®s Fund members present at a Februrary 9 1975 meeting
strongly recommend that we start Cook Inlet on a minimum of a three (3) day
(18 hour periods) a week fishery, as even a three day per week fishery is a
test fishery.

This recommendation is made on the basis that there has never been adequate
evidence that the type of closures that we have had helps build the salmon tuns.
For example, the King Salmon and early Red Salmon closure for the past 13 years.
( The Department of Fish & Game still doesn®"t know the strength of these runs.)

If on a three day per week fishery we find that any given stream still is
lacking an adequate escapement, let us enhance this stream with the use of gravel
incubators.

Another matter that we are all concerned with is the decision made by Magistrate
Jess Nicholas last fall in regards to the case of State of Alaska vs. Marvin E. Eppes
(CM"Ef No. 74-10636 6 74-10538 defining what the,.word, "assist"™ meana In Section
16~".540 “"Limitation of Fishing®" Gear Licenses in the Commercial Fishing Regulation
book page 7.) Enclosed is a copy of the above case. Having fished before, you no
doubt realize that legal gill net fishing will be virtually, impossible under the
above ruling.

We feel the Legislature should amend or change the wording to read: (Section
16:05.540 Limitations of Fishery - on Issuance of Fishing gear licenses.) "Assist"
shall be defined as being present on the location and helping with any portion
of the operation. Any other licensed crew member may also operate or assist in the
operation of the above said gear.

This 1is protection a family set Gill Net Unit must have; and can see where
problems might also arise aboard a drift Gill nettter.

Cook Inlet*Fishermen®s Fund Reﬁresentative

Fnc. 2
copies to: W.l. Palmer - Executive Secretary

Clem Tillion - Senator

Representative - Hugh Malone

e Representative - Leo Rhodes
Jim Reardon - Doard of Fish & Came
James Brooks.-" Comm, of Fish & Game
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HOUSE RESOURCES COMMITTEE REPORT

HB #4 K H # 1ST

A recent court case has interpreted AS 16.05.570. so restrictively as to
1equire a gear licensee to actually have his hands on each net each

time the net is placed, checked, and removed, during rather than just
being present at the site of the immediate fishing operation while a
crew member acted at his instruction. The original legislative intent
was only to keep licenses from being operated by "remote control” from
aitown on shore or even from Seattle. '
The current bill, including a minor amendment suggested by the sponsor,
would instead require that the licensee be present "at the gear site

and operating, assisting, or supervising the Immediate fishing operas on

tion,” which would more closely fit the originaL legislative intent and

still take into account practical realities of commercial fishing.






02-001B (REV. 08-73) i H

'MEMORANDUM State of Alaska

DEPARTMENT OF MILITARY AFFAIRS

to. Honorable Bill Parker date. 3 April 1975
Chairman
House State Affairs FILE NO

TELEPHONE NO

from: Major General C.F. Necrason subject. House Bill 242
The Adjutant General

I received your memo dated 21 March requesting my comments on
House Bill 242.

After reviewing the bill, 1 feel that it appears to be sound
and sensible. I have no basic objections.

Thank you for providing me the opportunity to comment on this
matter.



. M-EMORANDUM State of Alaska

DEPARTMENT OF MILITARY AFFAIRS

to. Honorable Bill Parker DATE. 3 April 1975
Chairman
House State Affairs mcwn
TELEPHONE NO
from: Major General C.F. Necrason sijbjfpt- House Bill 242

The Adjutant General

I received your memo dated 21 March requesting my comments on
House Bill 242.

After reviewing the bill, 1 feel that it appears to be sound
and sensible. I have no basic objections.

Thank you for providing me the opportunity to comment on this
matter.



JAY S. HAMMOND, Governor

DEPARTMENT
CHECH QIUE0R

March 28, 1975

Representative Bill Parker

Chairman, House State Affairs
Committee

Pouch V

Juneau, Alaska 99811

Dear Representative Parker:

Your memorandum, as well as a copy of House Bill 242, was received
today. Thank you for sharing this information with us.

The Department of Labor has no "dress code" per se; however, it
is written on page 21 of our "Employee Handbook" that "because we
serve the public and there are frequent visitors, it is expected that
personal appearance be appropriate, neat and clean.”

I have no intention of adopting standards of dress in this Department.
To the best of our knowledge, we have not had any complaints on the

attire of our employees.

| feel that the Department of Labor can better spend its time on more
important matter of government than establishing a dress code.

Sincerely,

Edmund N. Orbeck
Commissioner

Enclosure: "Employee Handbook"



WILLIAMA EGAN. GOVERNOR

vr/

DEPT. OF COMMUNITY & REGIONAL AFFAIRS
OFFICE OF THECOMMISSIONER  POUCHB-JUNEAUSR80L

March 26, 1975

The Honorable Bill Parker
Alaska House

of Representatives
Pouch V

Juneau, Alaska 99811
Dear Representative Parker:

Re: HB 242
Legislative review of any dress codes and
appearance standards adopted should apply to
all not just those State employees classified

and partially exempt.

Such a difficult thing to determine in this
age -—— appropriate dress.

Sincerely,

Lee McAnerney
Commissioner

LMcA:1Ib






House Judiciary Committee
April 24, 1975

page 2

SB 99 Public records

The committee felt that (b) should be in title 11.

line 12: change hinder to withhold or deny or obstructs
of to a phrase using several other words.

line 11: change to the person responsible for the custody
of the records - also in line 17

HB 21}6 Liquor license

Don Clocksin stated that the first section concerns notice.
Section 2 provides that if one person objects to any license
filed, the ABC Board has the option of accepting his protest.
If 35% of the adults object, an election jJ* required in

which they can vote to go dry. This must cover all establish—
ments in the area and not be selective. Outside a village,

if a majority of the people object at a public hearing,

the Board may refuse to grant the license. Section 4 makes

a violation of the law a misdemeanor so that Troopers could

be called in to enforce.

Mr. Bradley moved the C & PiA CS out of committee do pass.
There being no objection, 1t was so ordered.

SB 180 Salmon Hatcheries

Phil Daniels stated that the bill will require Fish and Game
to cooperate with private hatchery groups. This was the
legislative intent in allowing private hatchery groups 1in
the past but this apparently wls not clear to the Department
because some problems developed. - . ,

Mr  Brown moved SB Ib0O out of committee do pass.
The committee agreed that the four bills discussed earlier

should go to legislative affairs to make.sure that they
were in the correct titles.

\‘Sv o ! Vv



DEPARTMENT OF 1IEVEXUE
GRECHOMBR , RG-HUHEVISEL

March 26, 1975

The Honorable Samuel Cotten

Chairman
House Community Regional Affairs Committee

Alaska State Legislature
State Capitol
Juneau, Alaska

Re: House Bill No. 246

Dear Mr. Cotten:

House Bill No. 246, an Act relating to liquor licenses and municipal
regulation of the sale of intoxicating liquor was introduced in the

House on March 3, 1975 and was referred to the House Community and Regional
Affairs and Judiciary Committees.

Under the date of March 4, 1975 1 requested by memorandum dated March 4,
1975 addressed to Linda Brown, Director, Alcoholic Beverage Control Board,
Anchorage, Alaska a review of the proposed legislation for comments on
costs or problems of administration.

Attached is a copy of a memorandum from Linda Brown, Director, Alcoholic
Beverage Control Board, Anchorage, Alaska concerning the subject bill.

If you or any members of your Committee have any questions on the
material submitted, please contact the writer by telephone at 465-2397
and | will contact Linda Brown for further material for submission to

the Committee.

Very truly yours,

R. D. Stevenson
Special Assistant

cc: The Honorable Terry Gardiner
LJQImtoin e



To: Linda Brown DATE: Narch U, 197£

Director
Alcoholic Beverage Control Board FILE NO:
Anchorage, Alaska

FROM: R. D. Stevenson subject: House B ill llof> 2U6

Special Assistant
Department of Revenue

Attached is a copy of House Bill No. 2i>6, an Act relating to liquor licenses
and municipal regulation of the sale of intoxicating liquor..

Please review the proposed legislation and prepare a memorandum to the writer
advising of costs or problems of administration*

02-001



TO

JSTATE
of ALASKA

T0:

from:

R. D. Stevenson
Special Assistant

D t t of R I
epartment o evenue date | March 12, 1975

Juneau

S iUBJECT: 2k
Linda E. Brown, Director 1 HB No. 6
ABC Board

Anchorage

In response to your memo on the above, | would like to make the following
comments:

The amendment to AS OH.10.200 is very difficult. We could require posting
affidavits as in a new application, but it greatly increases paperwork.

In all fairness to the industry, it is an added burden. If the purpose of
this is to increase public knowledge of their right to protest a reissuance,
it is an awkward and expensive method.

Regarding the amendment to AS 07.10.300, reference is made to line 27 and
the word3 "or otherwise." I am in doubt Just what it means, and suspect
that nobody else will either, leaving it very open to interpretation. It
doesn ® make sense to discuss hearings and make a vague reference to other
possibilities at the same time. The purpose of the hearing is to determine
whether a license may be issued by giving everyone a chance to speak. It
should lead to a final resolution of the issues. The ™"or otherwise™ could
keep an issue going indefinitely with all the accompanying headaches these

situations produce.
The rest of the amendments appear to be helpful.
Thanks for your interest.

LEBrvk



LAW OFFICES OF

ALASKA LEGAL SERVICES CORPORATION

315 FIFTH STREET, SUITE 8

JUNEAU. ALASKA 99SO01

Telephone 586 >g " 6425

MEMORANDUM
TO: House Judiciary Committee
FROM: Donald E. Clocksin
RE: CSHB 246 - Liquor Licensing

DATE: April 23, 1975

I. Background.

At the 3ush Justice Conference at Minto in June, 1974,
the problems of alcohol 1in rural Alaska were discussed extensively.
It was felt by people at the Minto Conference that abuse of alcohol
was one of the most pressing problems facing the bush. While
urban areas had ways of controlling liquor, the bush areas had
little to say about the presence of liquor.

The Conference adopted the following recommendations
relating to this issue:

THAT PARTICIPATION OF VILLAGE PEOPLE IN VIRTUALLY
ALL AGENCIES OF THE JUSTICE SYSTEM 1S SEVERELY LACKING

1. Recommendation: that all State regulatory agencies
guarantee village input into agency decisions by
visiting the villages, and making the villages®

«< and wishes known to the decision body.

2. Recommendation: that liquor licenses issued to
unincorporated areas be revokable upon request by
a majority of the residents of the area without
those residents having to first organize a municipal
government.

3. Recoipiendation: that legislation be enacted to
enable a Native village to vote dry and enforce
such legislation against residents of the village,
visitors and any carrier who knowingly transports
liquor into the village in violation of this
legislation.



House Judiciary Committee -2- April 23, 1975

4. Recommendation: that legal and other public notices
to bush villages be simple, clear, and bilingual
so that they can be understood.

5. Recommendation: that all notices be given so that
they reach the people, and that radio and tv be used
/A more often to give these notices.

1. Present Law. "-V-

The present procedure is for an applicant to file an
application, which must be posted for 10 days on theproposed
licensed premises, at the nearest post office, and at one other
place. No new license may be issued if there is already more
than one license for each 1500 population in the city (1500
within 5 miles in unincorporated areas). Once issued the license
is renewed automatically unit. the licensee is convicted of a
crime or the Board has revoked 1it. In an incorporated city.a local
option election is allowed. In unincorporated areas a protest
is allowed which is not binding on the Board. IT a license 1is
for an unincorporated area more than 50 miles from a municipality,
2/3 of the residents must approve of the issuance of a license.

In smaller incorporated communities there is not sufficient

law enforcement to enforce a dry ordinance; state assistance

is needed. In unincorporated villages there is no power to go
dry; the village residents can only object at the initial
issuance of a license, often without sufficient notice.

1. What the Bill Would Do.
CSHB 246 does three things:

1. Notice. Section 1 modifies the notice requirements
to require public notice of reissuance, renewal, and
transfer of licenses, as well as initial issuance.
The notice shall be bilingual where necessary, and
shall utilize the most effective means of notice,
e.g. radio, tv, etc.

2* Local Protests. Section 2 provides for three
situations in which local protest is allowed in

unincorporated areas. The section extends the
right to protest to reissuances, renewals and
transfers.

a. A single resident outside a municipality may
protest licenses within two miles of where ha
lives. A public hearing in the areas may be
held by the ABC Board.



House Judiciary Committee 3 April 23, 1975

b. IT 35% of adult residents in and around an
unincorporated "established village", as
defined by the Department of Community and
Regional Affairs, protest, an election con—
ducted by DCRA must be held. The results are
binding on the Board.

C. If the Board schedules a hearing to hear
. protests in an unincorporated area outside
an established village, and a majority of
the residents within two miles object, the
Board may refuse to issue, reissue, renew,
or transfer the license.

Section 3 of CSHB 246 limits the automatic
renewal of a license to take into account
the Section 2 protests.

3. Local Option Election. Section 4 provides that,
once a local option election has been held in
an incorporated area, violation of any ordinance
adopted is a misdemeanor. This allows the
State Troopers to assist in enforcement.

V. Support.

Phillip Wall, ex-director of the ABC Board, assisted 1in
drafting the Committee Substitute. He is in support of the
principle of the bill. Linda Brown, the present ABC Board
director, should support the bill. The Department of Community
and Regional Affairs has no objection that | am aware of.

Ben Marsh, representing the Cabaret, Hotel, and Restaurant
Owners Association, did not oppose the bill, once it was altered
so that the protest procedure did not apply in municipalities.

DEC:mjb
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Sec. Ud.iu.zuu. Jt'oatmg o1 application. iielore a new license is

ssued the applicant shall post a true copy of the application for

at the location of the premises, at the nearest post office

and at one other conspicuous location in the area, for a period of
10 days before the filing of the application. The applicant shall
submit with the application proof of posting on a form to be pro-
vided by the board. (§ 35-4-22(U) ACLA 1949; nm § 1ch 181 SLA

1953; am § 2 ch 131 SLA 1957; nm § 2 ch 197 SLA 1959; am § 7
ch 183 SLA 1960)

7
t

Sec. 04.10.300. Protest of issuance. A resident of an area outside

“an incorporated city who desires lo protest tho isnuanco of a license

in the voting area in which ho resides, shall serve upon the applicant
and tho board a written statement of the reasons for his protest.
Upon the receipt of tho protest, the board may give notice and hold
a hearing, in the voting precinct in which the protestant resides,
e at which all persons interested may he heard. If nt tho hearing
it appears timt the majority of the citizens over tho ago of 19
years, residing within two miles of tho place for which a liconne
H's nought, object to the issuance of tho license, the board shall re-
“fuse to issue tho license. (§ 85-4-22(10) ACLA 1949; nm § 1 ch 181
SLA 1953; am § 2 ch 131 SLA 1957; am 8§ 2 ch 197 SLA 1959; am

§ 4 ch 53 SLA 1973)

Effect of ninemlmcnt. —Tho 1078 f.ccinlotlvo committee report.—Kor
Amendment substituted “city” for report on ch. CH SLA. 107 (GBUII
"town" in tho (Irnt nontenec ond “ID" 802), nco 1978 House Journal, pp. 798,

"1+ 'for “81* in the third aontonco. 885. ) S £

1 I =pe=



TO: CSH3 246
On page 1, line 6,
On page 1, between

after

AME

"licenses",

NDMENT

BY F.LIASON

insert: ""ees,"

lines 8 and 9, insert, and renumber bill

sections accordingly:

* Section 1.

wholesale-

and

Sec. 0*1.10.110..

wine in bulk,

holders of

sell

shall, have the stamps

AS 04.10.110

licenses.

to a consumer..

cense shall

wholesale

ness transacted during any year and

be required for each distributing point.

is amended to read:

WHOLESALE LICENSE, (a) The holder of a general

license cay sell

The holder of a general

in quantities of not

intoxicating liquors

v

in the original package,l

wholesale

license may *

Liquor requiring internal revenue strip stamps

license fee schedule

intact on the package.

to accompany the application, an

$50,000 of business transacted,

is based upon the total

is $500 as a minimum

A general, wholesale 1li-
i)

The general

license fee,

d in payment of the fee for the first

and, in addition

thereto,

a sum, equal

to one per cent of the business transacted during the year for which

the

license

ABOVE

A30V2

ABOVE

ABOVE

ABOVE

ABOVE

ABOVE

is Issued.

[ON THE BUSINESS TRANSACTED DURING AMY YEAR,

$50,000 AND NOT. OVER $75,000

$75,000 AND MOT O 7EFt $100,000

$100,.000
$125,000
$150,000
$175,000

$200,000

AMD

AND

AND

AND

AMD

NOT OVER

NOT OVER

NOT OVER

NOT OVER

NOT OVER

$125,000
$150,000
$175,000
$200,000

$250,000

A

A

EEE

PEE

FEE

FEE

FEE

PEE

PEE

0P $ 250
0P $ 500
0P $ 750
0P $1000
0P $1250
OP $1500

0P $2000

less than five wine gallons to

not,

*

amount of busi—

t
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House Judiciary Committee
Statement of Intent
CS HB 246

The”present procedure is for an applicant to file an
application, which must be posted for 10 days on the proposed
licensed premises, at the nearest post office, and at one other
place. No new license may be issued if there is already more
than one license for each 1500 population in the city (1500
within 5 miles in unincorporated areas). Once 1issued the license
is renewed automatically unless the licensee is convicted of a
crime or the Eoard has revoked it. In an incorporated city a local
option election is allowed. In unincorporated areas a protest
is allowed which is not binding on the Board. IT a license is
for an unincorporated area more than 50 miles from a municipality,
2/3 of the residents must approve of the issuance of a license.

In smaller incorporated communities there is not sufficient

law enforcement to enforcj a dry ordinance; state assistance

is needed. In unincorporated villages there is no power to go
dry; the village residents can only object at the initial
issuance of a license, often without sufficient, notice.

What the Bill Would Do.

CSHB 246 does three things:

1. Notice. Section 1 modifies the notice requirements
to require public notice of reissuance, renewal, and
transfer of licenses, as well as initial 1issuance.
The notice shall be bilingual where necessary, and
shall utilize the most effective means of notice,
e.g. radio, tv, etc.

2. Local Protests. Section 2 provides for three
situations m which local protest is allowed 1in
unincorporated areas. The section extends the

right to protest to reissuances, renewals and
transfers.

a. A single resident outside a municipality may
protest licenses within two miles of where he
lives. A public hearing in the areas may be
held by the ABC Board.

b. If 35% of adult residents in and around an
unincorporated "established village", as
defined by the Department of Community and
Regional Affairs, protest, an election con—
ducted by DCRA must be held. The results are
binding on the Board.

C. IfT the Board schedules a hearing ti hear
protests in an unincorporated area outside
an established village, and a majority of
the residents within two miles object, the
Board may refuse to issue, reissue, renew,
or transfer the license.

Section 3 of CSHB 246 limits the automatic
renewal of a license to take into account
the Section 2 protests.

3. Local Option Election. Section 4 provides that,
once a I~cal option election has been held in
an incorporated area, violation of any ordinance
adopted* is a misdemeanor. This allows the
State Troopers to assist in enforcement.
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House Judiciary Committee
Statement of Intent
CS HB 2k6

The~present procedure is for an applicant to file an
application, which must be posted for 10 days on the proposed
licensed premises, at the nearest post office, and at one other

eplace. No new license may be issued if there is already more
than one license for each 1500 population in the city (1500
within 5 miles in unincorporated areas). Once issued the license
is renewed automatically unless the licensee is convicted of a
crime or the Board has revoked it. In an incorporated city a local,
option election is allowed. In unincorporated areas a protest
is allowed which is not binding on the Board. IT a license is
for an unincorporated area more than 50 miles from a municipality,
2/3 of the residents must approve of the issuance of a license.

In smaller incorporated communities there is not sufficient

law enforcement to enforce a dry ordinance; state assistance

is needed. In unincorporated villages there is no power to go
dry; the village residents can only object at the initial
issuance of a license, often without sufficient notice.

| What the B;L] Would Do.

CSHB 246 does three things:

1. Notice. Section 1 modifies the notice requirements
to require public notice of reissuance, renewal, and
transfer of licenses, as well as initial issuance.
The notice shall be bilingual where necessary, and

shall utilize the most effective means of notice,
e.g. radio, tv, etc.

2. Local Protests. Section 2 provides for three
situations in which local protest is allowed in

unincorporated areas. The section extends the
right to protest to reissuances, renewals and
transfers.

a. A single resident outside a municipality may
protest licenses within two miles of where he

lives. A public hearing in the areas may be
held by the ABC Board.

b. If 35% of adult residents in and around an
unincorporated "established village", as
defined by the Department of Community and
Regional Affairs, protest, an election con—
ducted by DCRA must be held. The results are
binding on the Board.

C. IT the Board schedules a hearing to hear
protests in an unincorporated area outside
an established village, and a majority of
the residents within two miles object, the
Board may refuse to issue, reissue, renew,
or transfer the license.

Section 3 of CSHB 246 limits the automatic
renewal of a license to take into account
the Section 2 protests.

3. Local Option Election. Section 4 provides that,
once a local option election has been held in
an incorporated area, violation of any ordinance j
adopted Is a misdemeanor. This allows the
State Troopers to assist in enforcement.






ALASKA STATE LEGISLATURE - HOUSE OF REPRESENTATIVES

13 May 1975
Representative Tim Wallis
Pouch V
Juneau, Alaska 99811

Dear Rep. Wallis:

You were interested in having some of my comments on House Bill
256, with particular reference as to how physicians were licensed
in our state as contrasted to dentists.

Really, the issue as | see it, is the ease with which a licensure
takes place for physicians, and the difficulties incountered in
getting a dentist licensed.

Lets take a physician first and I will explain to you how it
works. 1A physician comes from any medical school in the United
States, and he can also come from Canada and Engl nd and some
other foreign countries. All he has to have is a license in
another state and have good references so that we know he 1is

not a kook, and we can license him on the same day he arrives

in the state. I have done it many times. We license physicians
by endorsement. We don"t use reciprocity, obviously, since we
don"t have any medical schools or dental schools to reciprocate
with.

But any physician, or all physicians in the United States, can
be licensed in Alaska simply, quickly, and easily. It is
extremely rare for one to be turned down. Probably 95% of the
applicants are licensed without difficulty. This encourages
physicians to come into the state. We don"t care who they
work for, whether they work for themselves, for non-profit
corporations, for the Teamsters, for the Sisters, for the local
governments, or for the state. It*s all the same.

The Medical Examining Board has a member in the big cities around
the state and the applicant has to have an interview with the
board member who grants him a temporary license and then the
paper work is finished up in the routine manner by the Department
of Commerce.

The Dental Board of course does not work the same way. Dentists
are not licensed by endorsement. They are licensed only by
examination. When a physician takes an examination, he has to
go outside to a University and take the exam there, or take a
National Exam, because it is much better than the local doctors
trying to come up with a written exam for him.



The dentists only give their examination once each year. Quite

a few of the applicants are screened out before they are permitted

to take the exam. Of those who are permitted to take the exam,

my understanding is that about half of thempass it. There is no

way possible for a dentist to take the written exam,or the practical
exam that they give him, at an outside University, or to take it

from a disinterested third party.

What 1 would recommend, 1is any changes thatare going to be made,
be that dentists that are licensed in Washington, Oregon, and
California now be permitted to practise in Alaska by licensing
them on endorsement. For example if 100 dentists graduate from
the University of California in June, everyone of them should

be qualified to practise dentistry in Alaska, and should be able
to get a license up here by endorsement, simply by presenting
their graduation certificate from the dental school, letters of
reference regarding character and professional ability, and their
California license.

The dentists have testified at the HESS meeting that East Coast

dentistry 1is inferior. Of course 1 don"t believe this. I came
from Pennsylvania and | think the University of Pennsylvania has
as good a dental school as exists in the United States. The same

with New York. The same with all the states back there. The
schools are good. The dentists have said that the West Coast
schools are good. Okay lets license them all by endorsement. [
don*t see any need to go through this far-out examination they
chose. Also the bill should provide that examination of dentists
for licensure in our state can be conducted by outside Universities
or dental schools. There are also those exams, written and
practical, theoretical and technical, could be made available

to the Board of Examiners.

The Board of Examiners of the Dental Board, just like the Board
of Examiners of any professional board, should include at least
one non-professional person so that the public has some more to
say about licensure of the professional peoples. I think that
."Senator Croft has a bill in the Senate which would put a lay
person on the Board of the Bar Examiners.

The only reason that Nome has three doctors now at the Norton
Sound Health Corporation, which I visited last winter, is because
it iIs easy to get: physicians to come to Alaska. They can get
licensed here easily. But you can"t get a dentist licensed easily,
and that means you can"t get them to go to Nome, or Kotzebue, or
Barrow, or any place else in the state, without planning ahead for
a long time and then having the Dental Board decide how many
dentists are going to practise in the state. I will be the first
to admit that bringing in more dentists may make it harder on the
private practitioners who are here. But 1 think the duty 1is to
the consumers, and not to the providers.



If the Natives were operating a Health Center they should be
able to hire the dentist, and put him on the Health Center
payroll as an employee, just like everbody else. For three
years 1"ve operated a Health Clinic in Anchorage, called the
Anchorage Neighborhood Health Center. It was under a Federal
grant. We had five physicians working in that clinic over the
years, and there are two working there now. I am no longer
associated with the Center. But we had no trouble getting
physicians because we could get them licensed so quickly and
easily. But we could never get a dentist. We wanted a dental
program, and our consumers needed it, but there was no way we
could give it to them. We were able to hire physicians for
$35,000 a year who were good physicians and competent to do
the job that needed to be done. It was easy to get physicians
from the Public Health Service and from the military, because
they knew it only took a day to get licensed if they wanted

to enter private practise here. But the dentists had to plan
ahead at least a year, and the young guys 1in the service just
don*"t plan ahead that far.

I certainly think dentistry is important. And | think that the
guality of dentistry 1is very important. But certainly no more
important than medicine. Quality is true because physicians
are generally controlled through hospital staffs, so that they
can not do certain procedures in the hopitals unless they are
fully qualified, none the less a physician who just operates

an office practise and doesn"t utilize the hospital still takes
care of peoples lives everyday. He takes care of the whole
person. We want the quality of both medicine and dentistry to
be high, but I can not see how it would be lowered by licensing
everyone who graduated this year from the University of
California Dental School.

One should also remember that the army and the Public Health
Service send dentists and physicians all over the state, and
they don"t meet any state licensing laws. They don"t have to.
But the Public Health Service Dentist who is practising in
Kotzebue 1is discharged from the service and the next day he

can not practise on those same people because he can not get a
license in this state. That just doesn®t make any sense to me.

The Board of Examinors of any profession is given their special
position for the purposes of protecting the public from poor
quality practisioners. They are not given the power to regulate

the numbers who practise in the profession. Everybody who is
gualified to practise in the profession, and who applies for a
license, must be licensed. I am sure the Legislature did not

intend the professions to control the number of practitioners
who practise in the state arbitrarily. I know the Bar Association



does this, but we don"t seem to have much control over them.
But putting lay people on the Bar or Board I°m sure would
help alot too.

If I can be of any further assistance to you dn providing
other ideas let me know.

Sincerely your?,

Mike Beirne



STATEMENT BY THE ALASKA DENTAL SOCIETY

HB *256

"rhexe are several pre-existing facts that must be considered in contemplating a bill

that so vitally affects the dental care available to Alaskans. They are as follows:

1) The dental act and examining board exists to determine and maintain a good
quality of professional competency.

2) Reciprocity is by definition a two-way agreement. In 1956 the dental board
offered reciprocal rights to every state and only New Hampshire accepted. The
states most likely to feel positive toward such an agreement, Washington and
Oregon declined because they felt it would allow an exodus from Alaska.

not enough to be noticeable below, but a significant loss to Alaska. Much work
is being done with reciprocity, but it can not be considered "safe" at this time
until the level of dental education is more standardized, and all state dental
boards cease giving favored treatment or, worse, rubber stamping licenses to
graduates of the school(s) of their respective states.

3) The permit system was included in the dental act many years ago to answer a
unique need for outlying areas in aquiring dentists. It allows for a community
to aquire a dentist without delay, and yet maintains the quality control. The
board can issue a permit upon being satisfied the applicant meets certain require—
ments as set forth and then requires the granted permittee to take the next board

exam.

Anything that will open holes in this basic quality control system would be
disastrous to the unsuspecting public. This bill will gut the cxi ing dental

act to the detriment of the public, not the dentist.



Now enters HB "256 during Health @Eﬂmial Services committee hearings, the author
state, that the natives are setting up health care organizations and require this
legislation in order to proceed with setting up clinics and negotiating with po—
tential dentist employees. He also states they have had no problem with the existing
statutes to date!

The author also vividly describes the tragic type of care received by some of the
villagers where teeth are extracted on a wholesale basis and no follow-up care
provided! Yet this type of "service" is performed by that single group of dentists
that are not subject to board control--the public health service dentist.

The Alaska Dental Society has been working hard ar.d effectively in trying to do

away with just this type of thing. It has brought about more comprehensive tare
being offered, more care to adults, preventive care, and a significant amount of
contract care by private Alaska dentists. A top level American Dental Association
Committee was brought to Alaska at the Alaska Dental Society®"s request to review

the level and type of care received by Alaska natives and they made recommendations
to the Indian Health Service in 1974.

There has been a vast improvement in a short time. There is much more to be done
and yet progress to date is significant considering the wheels that must be turned
and bureaucratic changes requited.

This bill will allow more dentists to come in without consideration for quality and
do it within the natives own organization! This would be an increase in the problem
and a condition I'm sure they would not want to occur. The natives can least afford

to perpetuate the double level dental care. They have suffered enough!



If, in fact, other people or groups such as the Teamsters or chain dental groups
desire this legislation to enable them to serve their personal needs, the same
question must be raised. Do you want to take this high risk approach in order to
satisfy their immediate needs? A significant percent of those taking the Alaska
Board Exam failed, thereby protecting the public. With a mandatory open door

for permits, or open reciprocity this same percent of Board failures would be
practicing on your friends and maybe family!

"Hie Alaska dentists are truly dedicated to providing good care for all Alaskans
and remain willing to work with any group toward solving their dental care
problems. They are equally dedicated to their responsibility in maintaining

a good level of care. They feel this bill would undermine and destroy the very
principle that established the Dental Act and 3oard. As new needs require changes,
Alaska dentists want to work to allow these changes to come to pass in the manner

that will maintain the maximum public benefit.



