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M a r c h  2*1, 1975

Mr. Rudy Johnson 
3710 Alaska Avenue 
Ketch ikan, Alaska 99901
Dear Mr. Johnson:

This 
c o n c e r n i n g  
I regret 
response

is in r e s p o n s e  to your letter of M a r c h  2, 1975, 
l egislation  on divorce, alimony, and child custody, 

jhe u n a v o i d a b l e  delay that has o c c u r r e d  in m a k i n g  
to y o u r  letter.

With respect to y o u r  q u e stion no. 1, I feel that it is 
p o s s i b l e  to o b t a i n  a fair and e q u i table settl e m e n t  for both 
p a rti es involved as our p r e sent statutes read. Tho se statutes 
must be read t o g e t h e r  w i t h  the decisions of our S u p r e m e  Court 
i n t e r p r e t i n g  them, and one feature to note is that fault is 
not to be consid e r e d  in the division of p r o perty in terest b e t ween 
the parties. The standard for d e t e r m i n i n g  child c u st ody is the 
best interest of the child, and the case of K ing v. K i n g  which 
you cited, r e p orte d at *J77 P . 2d 356, stands for that p r o p o s i t i o n  
and not for a so-called "tende r years doctrine". In fact, in 
the K i n g  case the d e c i s i o n  which I made a w a r d i n g  the c u s t o d y  to 
the father was a f f irmed  by the Supreme Court.

With regard to y o u r  question no. 2 on m e n  and w o m e n  b eing 
treated  with e q u a lity in child custody matters, I am in cli n e d  to 
think that this is so. The King case cited above w o u l d  c o nfirm 
this view.
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With respect  to your quest ion  no. 3 on g i v i n g  weight to 
the op in ion  of c h i l d r e n  as to where they would ra ther  l i v e ,
I  can ' t  comment about the d e c is io n s  of other judges s in ce  I  am 
not aware of them. In  my own exper ience ,  the c h i l d ' s  op in ion  i s  
g iven  s u b s ta n t ia l  we ight,  of course depending upon the age and 
capac i ty  of the c h i l d  to form an i n t e l l i g e n t  o p in io n .  Again, the 
u l t im a te  d e c i s io n  i s  based on a standard of what i s  in  the best 
i n t e r e s t  of the c h i l d .  Any judge i s  always e n t i t l e d  to take in to  
cons idera t ion  the c h i l d ' s  own des ires  in  rea ch ing  an u l t im a te  con­
c lu s io n  .

With respect to your item no. *! on tne s tr ingency  of the 
grounds for d iv o r c e ,  I  see no p a r t i c u l a r  need for change in  th is  
respect .  Our " in c o m p a t ib i l i t y  of temperament" ground amounts to 
a no-fau lt  bas is  for d iv o r c e ,  and I  am i n c l i n e d  to the view that t h i  
i s  appropr ia te  in  the modern so c ie ty .

With respect  to the al imony laws, I  f ind  noth ing  un just  about 
them when construed together w ith  court d e c i s io n s .  Recent de c is io n s  
make i t  c l e a r  that al imony be awarded from a w ife  to a husband i f  
the r e l a t i v e  ea rn ing  capa c i ty  of the p a r t ie s  and their* needs would 
so i n d i c a t e .  That ra ther  seldom happens, but i t ' s  one of the 
p o s s i b i l i t i e s  under our e x i s t i n g  law where the fac ts  might j u s t i f y  
i t .

As i n d i c a t e d  above, I  have a lready commented on the gu ide ­
l i n e s  g en e ra l ly  fo l lowed i n  determ in ing  the custody of minor 
c h i l d r e n ,  i . e . ,  what i s  in  the best i n t e r e s t  of the c h i l d .  In  
t h i s  connect ion ,  you should be aware of the recent p u b l i c a t io n  
e n t i t l e d  "Beyond the Best In t e r e s t  of the Ch i ld"  by G o ld s te in ,
Freud and Soln. it .  Th is  volume prov ides some i n t e r e s t i n g  new i n ­
s igh ts  and suggests a standard i n v o l v i n g  the concept of the leas t  
de tr im enta l  a l t e r n a t i v e  to the c h i l d .  In  a sense t h i s  i s  con­
s is t e n t  w ith  the "best in te res t"  concept a lthough i t  in vo lv e s  some 
aspects that depart from more t r a d i t i o n a l  views of the l a t t e r  
standard. I  commend the volume to you for your* read ing  in  the cours 
of the s tud ies  you are making.

Please do not h e s i ta te  to w r ite  fu r the r  i f  you have a d d i t io n a l  
quest ions of me on t h i s  s u b je c t .

Very t r u l y  yours,
/ }  1 /

Thomas B. Stewart 
Pres id ing  Judge

TBS:pw
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303 K STREET 
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M a r c h  24, 1975

Mr. R u d y  J o h n s o n  
3710 A l a s k a  A v e n u e  
Ketchikan, A l a s k a  99901

Re: C hild C u s t o d y  and Support in 
Al a s k a

Dear Mr. Johnson:

T h a n k  y o u  for you r letter of M a r c h  2, 1975, in w h i c h  y o u  
ask m y  o p i n i o n  of e x i s t i n g  law regarding m a r i t a l  p r o p e r t y  s e t t l e­
ments, alimony, child support and custody. I b e l i e v e  two decisions 
I w r o t e  in a case c alled M a r k l e y  vs Markley, Super i o r  Court No. 
72-1910 fully set forth my opini on in the^e issues. I am e n c l o s i n g  
them for your consideration.

I hope these w i l l  be of assis t a n c e  to you.

Very truly y o u r s ,

JAMES K. SIN GLETON 
Superio r Cour t Judge

J K S / j m

enclosures
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IN TH E SUPERIOR COURT FOR THE S T A T E  OF A LA SKA

THIRD JU D ICIA L D IST R IC T

AMY ANNE McMILl.AN

Plainti ff,

v s .

THOMAS RO BERT McMILLAN,

Defendant.

No. 71-1876

ORDER DENYING MOTION FOR A TTO RN EY'S  FEES  
AND C O S T S , PROVIDNG FOR CHILD SUPPORT THROUGH 
COURT T R U S T E E ,  AND ADOPTING P A R TY'S  AGREEMENT  
_____________________ REGARDING VISITATION_______________________

T h is  court entered its Findings of Fact and Conclusions of Law on August 3, 1973, 

in which I denied defendant's motion to amend the decree of divorce dated Ju ly  30, 1971, to 

reduce child support.

On August 17, I973, plaintiff filed a motion asking for the following: (I) an award

of $3,610.18, or some other reasonable amount, as attorney's fees since she was the p re v a il­

ing party; (2) that future child support, as well as any arrearag e, be paid through the 

Court Trustee; (3) that this court fix visitation consistent with a letter agreement between 

the parties; (0) for an aw ard of costs; and (5) for a court determination whether child  

support should continue during any period when when the children w ere visiting Mr. 

McMillan.

The Supreme Court in Houger v . Monger, 999 P . 2d 766 (Alaska I966) held that 

costs and attorney's fees in domestic relations matters were support, not costs; and, 

consequently, should be distributed between the parties on the basis of their support

I w ill deal with these issues in order.
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need and ability to pay.

In the instant case, t have found Mr. McMillan's earning capacity to be $.>,000 

per month, and M rs. S p rin g e r, nee McMillan, to have an earning capacity of $000 per  

month as a secretary  or officer manager. In addition, M rs . S p rin g e r is married tn a man

whom she testified has an earning capacity of approximately $80,000 per y e a r , o r $G,G00 +
/

per month (approximately twice Mr. M cM illan's!). F u rth e r, Mr. McMillan is paying M rs.  

S pring er $300 per month per child as support, and M rs. S p rin g e r testified that this amount 

was not segregated for use by the children but was paid into a joint account into which  

Mr. S p rin g e r paid an equal amount and out of which all of the monthly expenses of the 

S p ring er household were paid. T h u s , while M r. McMillan has a greater earning capacity 

than Mrs. S p rin g e r, both are in the upper quadrant of earnings in A la sk a , and Mr. 

McMillan is paying M rs. S p ring er $900 per month as child  support.

i3ased upon these facts, I have exercised my discretion and determined not to 

award Mrs. S p r in g e r  h er attorney's fees.

1. I have dealt with sim ilar issues in bishop v .  B is h op, Superior Court No 
70-2097 (2-G-73); and Markley v . Mark le y ,  Superior Court No. 72-1910 (8-8 -73).

Generally I distribute costs and attorney's fees between the parties to a divorce  
in the following manner. F irs t ,  I calculate each p arty 's  net earning capacity (generally  
on the basis of present earnings disclosed in their financial declarations, but present  
earnings are not conclusive any more than they are in workmen's compensation; cf.
AS 23.30.2 10). Then I determine the total attorney's fees n ecessarily  and reasonably  
incurred by both parties, i . e .  the marital community in obtaining a d ivo rce . (In 
determining <ecessity and reasonableness, I look to Canon 12 of T h e Canon of E th ic s .)
I then distribute the total fees between the parties on the basis of their respective net 
earning capacity, e .g .  suppose husband's after-tax earnings ( i . e .  take-home p a y ) 
accurately reflects his net earning capacity and amounts to $600 per month, while w ife's  
after-tax earnings reflect her earning capacity and amounts to $900 per month. Suppose, 
further, that each party has incurred $600 of attorney's fees (the average for a contested 
d ivo rce ). The parties' total net earnings arc $1000 per month. The total fees are $1200. 
dusband's share is 60° or $720, and w ife's share is 00% or $080. T h u s ,  husband would 
pay his $600 fee plus contribute $120 toward the wife's $600 fee.

I did not follow this approach in those cases where special circumstances make

2-
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1 realize that Monger, s u p ra , has been interpreted by some su p e rio r  courts

as standinq for the proposition that AS 09.55.200(a) (1) requires an award of costs and

attorney's fees to the wife in every domestic relations matter regardless of the economic

position of the parties, the nature of the litigation, and its outcome. C i . Miklaut'-..ch v .

Dominick, 052 P. 2d *138, 400, n . 9 {Alaska 1969) . I believe that this interpretation of

Monger, su p ra , *s erroneous and that the e rro r  is clear from an examination of the Monger 
_  — 5 2 /

decision. T h e  Supreme Court relied upon AS 09.55.200(a) (1) and 3 Nelson, Divorce and

A nnulment, se c . 29.03, Cost Items at 210 (1905) , for the proposition that attorney's fees

and costs in domestic relations matters were "support", not "costs". It should be noted,

however, that a husband under Alaska law has no greater obligation to support his wife

(AS 07.25.230) or child (AS 25.20.030) than his wife has to support him o r  her child

( ib id . ) .  T h e duty to support in Alaska is not a function of se x ,  but of need and ability

to p a y. Reference should a lso b e made to AS 11.35.010 as amended which governs

imposition of crim inal penalties for failure to support without regard to se x .

T here  is nothing in AS 09.55.200 incons tent with this approach. The language

is p e rm iss ive , not mandatory:

" • • • (M) ay provide by order (1) that the husband pay 
an amount of money to enable the wife to prosecute or  
defend the action." (emphasis supplied)

T h e  statute applies to orders pendente lUe and not to final o rd e rs ; and the order

involved is only to "enable the wife to prosecute or defend" presupposing that absent an

aw ard, the wife could not effectively participate in the action. It should be noted that

the predecessors to AS 09.55.200 were enacted at a time when the average married

woman was totally economically dependent upon her husband for support. It would bo

wrong to suppose that all of the economic disadvantages women as a sex suffer have been

removed by the greater employment opportunities now available to women. Rut in this

2 . AS 09 . 55.200 pro vides:

O rders during action, (a) During the pendency of the 
action, Uio court may provide by order

(1) That the. husband pay an amount of money as 
may be necessm y to enable the wife to prosecute o r defend 
the action; . . .
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of historical accident.

In saying this, I do not mean to substitute one inaccurate stereotype or generali­

zation about married women involved in domestic litigation, i . e .  an independent, self- 

supporting liberated woman, for another, i . e .  the c lassic  dependent, unskilled and 

uneducated household drudge. I realize that some married women are not trained for 

today's labor market, and that others who have the education and experience to prosper  

nevertheless have been out of the labor market and have been conditioned to lack confidence 

in themselves; and thus, w ill  have greater difficulty getting back into that market. I

also realize that women generally  make less money than men. A ll I am saying is that each
/

case should be decided on its own facts.

U .
Any other view of this problem is ,  in my opinion, constitutionally suspect.

While the proposed Federal Equal Rights Amendment to the United States Constitution 

( H . R . J .  Res. 208, 92nd Cong. I s t S e s s .  (1971) and S J .  R e s. 92nd Cong. I s t S e s s .

(1971)) has been ratified in A laska, it w ill  not be effective untill three-fourths of the • 

United States have ratified it which has not o ccurred . N evertheless, Alaska has inde­

pendently adopted a constitutional amendment which preclud es, in my opinion, a c la s s i­

fication based solely on s e x .  (Cf. Alaska Constitution, a rt .  I, sec. 3, which prevents  

denial of a civil or political right on the basis of s e x ,  with art. I ,  sec . I,  whicl makes 

equal protection a c iv il r ig h t .)  Read together, these provisions, in my opinion, preclude  

any statute from making a classification based solely on se x . T h u s ,  a party 's  right to costs 

and attorney's fees must turn on that party's economic position, not h is  or her s e x .  See 

Brew.-., c i a l . ,  The Equal Rights Amendment, 8 0 Y a l e L . J .  871, 9M-ilG (1971); and cf.

3. U the hiubfind must pay the wife's fees in every case, many husbands w il l ,  
becoi.-je oi  p a v  r t y , be precluded from litigating child custody even though they could 
p.o.-i '•?. a. iv-tler home for the children than their w iv e s .  T h is ,  too, is  a constitutionally  
questionable procedure. Cf. Gnd.dio v . Conn. ,  P01 U .S .  371, 28 1.. E d . 2d 113, 120 (1971)

1
age of women's liberation where in the state of Alaska almost e v e ry  woman who has sought

a divorce in my court has been steadily employed, or readily employable, a sp ecific
.

person's economic needs should be a question of fact, not presumption of law predicated
)

on social and cultural considerations that in the present might pro perly  be termed a matter
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opinion, Douglas, J . ) .

T h e foregoing analysis  also finds support in the legislative history of AS 09.55.7.00. 

Congress in legislating a code of laws for the then T e rr ito ry  of Alaska in 1900 drew p r i ­

marily from the ex isting  laws of Oregon. See City of Fairbanks v .  S c h a ib le , 375 P. 2d 

201 , 207 (Alaska 1962). T h e  laws governing divorce were included in the Alaska Code of 

C iv i l  Procedure which was derived from the Oregon Code of C iv il  Procedure. AS 09.55.200  

as orig inally  enacted was S e c . 47(1) of C arter's  Annotated Code which was based on H ill 's  

Annotated Laws of Oregon, S ec . 500, enacted on October 11, I862. The present Oregon 

statutes are Secs . >07.095 and I0 7 .090, Oregon Revised Statutes . (For a discussion of the 

source of the Alaska Code, see Fred erick  E. B ro w n , T h e Sources of the Alaska and 

Oregon Codes, Part I: New Y o rk  and Oregon, 2 U . C . L . A . - A l a s k a  L. R e v . 15 (1972) and 

Part 2: T h e Codes in A laska , 1867-1901 , kL_ at 87 (I973) .) T h e Oregon Code was in turn  

derived from Field 's  New Y o rk  Code of C iv il Procedure. See B row n, s u p r a , and H a r r is ,

The History of the Oregon Code, Part I ,  1 Ore. L .  R e v . 129 (A pril 1922); Part 2, 1 O re.

L . R e v . 184, 210-15, esp. p . 215 (June 1922). Variations of the Field Code of C iv il  

Procedure were adopted in all of the western states. See Albertsw orth, Theory of Code 

Pleading, 10 C a l.  L . R e v . 202, 205-0G, esp. n .  8 at p. 205 (March 1922). T h u s , all of 

the western states have coda provisions comparable to AS 09.55.200 (though some have 

amended them to substitute a "party" for "wife" in their counterpart to AS 09.55.200 (a) (1) 

(see, e .g .  O . R . S .  S e c .  107.095; cf. RCVV 26.08.090; C a l .  C iv i l  Code, Sec. 4370 (former  

C.C Sec.. 137).

f ir s t ,  the financial resources of the parties; second, the property division ailowed; and.

The cases interpreting these statutes establish that in det ‘ rimming whether a

wife is entitled to an award of attorney's fees, the court should consider three things:
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frivolous and I find that it was brought in good faith) , I have based my decision  

e x c lu siv e ly  on the financial resources of the parties- as I understand them based, in 

part, on their testimony and the financial declaration submitted in response to the p re tr ia l  

order p reviou sly  issued .

Cases supporting this approach in interpreting the foregoing statutes are:

T u rn e r  v .  T u r n e r , 390 P. 2d 360, 361 (O re. 1964); B lake v . B la k e , 31 P. 2d 763, 772 

(Ore. I934); Jo lle y  v .  J o l le y , 363 P . 2d I020 (Idaho 1961); Bell v .  B e l l , 328 P . 2d 115 

(Mont. I95S); S c hmidt v .  Schm idt, 321 P . 2d 895 (Wash. 1958); Coons v .  Coons, 491 

P . 2d 1333 (Wash. App. 1972); Smith v .  S m ith , 474 P . 2d 619 (Colo. 1970).

For a consistent interpretation of California C iv i l  Code, Sec. 137, at about the 

time the United States Congress was adopting the Oregon Code as the law of A la sk a , see 

Stewart v .  S te w a rt , 156 C a l.  651, 105 Pac. 955 (1909).

In making these observations, I do not mean to imply disagreement with the
/

Supreme Court of Nevada's decision in Sargeant v .  Sargeant, 495 P . 2d 618 (Nev. 1972), 

that where one spouse has valuable property which is  not income-producing and does 

not have the ability  to earn income, he or she may nevertheless be entitled to an award  

of attorney's fees (or other support) against a spouse havincj a substantial income-earning  

capacity . A party should have his or h er day in court without destroying h is  financial 

position b y  the sale of non-income-producing p ro p e rty . Here, however, M rs. S p rin g e r  

has, in my opinion, an earning capacity sufficient to meet h er needs and pay her attorney 

and, therefore, w ill  not be deprived of her day in court by my denial of her motion for 

attorney's fees.

P la in tiff  suggests that the foregoing is not relevant because the fees in cu rre d  here

4. See Malvo v .  J . C .  Penney C o . ,  P . 2 d   (Alaska J u ly  13, 1973, Supreme
Court O p .  No. 901); and see Philips ivlause, Winner Take A ll :  A Re-exarnination of the 
Indemnity S ystem , 55 la. L . Rev. 26 (I960).
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w ere for the benefit of the children and, thus, should be characterized as child support.

She argues further that her contracting to pay them was in the nature of a furnishing of 
6/

necessaries to the children for which she is entitled to reimbursement. F in a lly ,  she 

contends that this court by its findings of fact and conclusions of law determined that the 

children "needed" $300 per month per child for their support and would, therefore, be 

in jured i f  any part of that money was used to defray her legal expenses.

I believe plaintiff misconceives both the law and my prior decision. First, there 

are cases which characterize a divorced wife's resisting her former husband's efforts to
I L

have child  support lowered as a trusteeship for the children in her custody and the 

fees in cu rre d  by h er as child  support, but I do not believe that this case can be so 

characterized.

Under Alaska law each parent, regardless of h is  or her s e x ,  has an equal o b li­

gation to support his or her children (AS 25.20.030) and this obligation exists independent 

of any contractual allocation of the obligation inter se in a divorce decree (see AS 11.35.

IL
090). T h u s ,  the child to be supported and his creditors may sue a parent for support

.10/
and the matter may not defend on the basis of the decree. Consequently, I have con-

5. See In Re II .  , 963 P. 2d 200 (Calif . 1970).

6 - See Rees v .  A rc h ib a ld , 6 Utah 2d 269, 311 P. 2d 788, 789-90 (1957) .

7. See, e . g .  Price v P e rk in g, 219 A. 2d 557 (Md. I966).

8. A wife's rights under AS 09.55.200 to have her attorney paid by her husband  
der ives from her right to support, a right which terminates with divorce (absent an 
award of aIimon>). In post-divorc:e litigation, a wife's right to have her attorney paid 
depends upon her Iur.band's child support obligation.

9. See State v . Langford, 176 Pac. I97 (Ore. I9I8) (crim inal liab ility  exists
I ' K r i a r H  ♦ «  <*}i , i ~  — ------- >

„ r, i;ai(i l i ly  exists n -g u im e .s  o.

10. v -  A t x n j e H -

divorce d e c re e ) .
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sisten lly  held that litigation pursuant to AS 09 .55. 200, e ^  seq . , is  not, in the 

ord inary  case, intended p rim arily  to determine the child's right to support, but rather  

given that right to support (w hich, of course, must be estab lish ed ), to distribute it , i . e .  

the support obligation between the parents. T h u s , the prim ary issue in this case as I con­

ceive it has never been what support was necessary fo- the ch ild re n , but rather how should

/
the support obligation be divided between Mrs. S p rin g e r and Mr. McMillan. Consequently,

] 1 L
in this case M rs. S p r in g e r  was acting for her se lf  and not h er ch ild re n .

M rs. S p rin g e r has also misconceived this court's holding. S p e cif ica lly , I found

that the questions (I) what was a fair child support and (2) how should it be divided between

the parties were so inextricably  intertwined with the parties' property settlement agreement

that they could not be separately considered; and that when considered together, I could

not find on the basis  of the evidence submitted that the entire agreement, including its
13/

determination of the amount of child support and its allocation of child support between

11/

11. These concepts are developed in Paige v . Paig e, S u p e rio r  Court Mo. 71-1357, 
Decision filed May 16, 1972, reprinted in 1 Alaska B a r  B r ie f ,  Issue No. 1, la  - 3n (October 
1972).

12. T h is  conclusion might be different as a matter of fact if  M rs. S p rin g e r could 
not contribute to h er child ren's support in which case all support would have to come 
from Mr. McMillan; but I found M rs. Spring er to have an $600 per month earning capacity.

It would also be different as a matter of law if I followed the treatise w ritten, i .e .  
C la rk and Nelson, in holding that the wife's obligation for child support was secondary  
and regardless of her economic situation only arose if and to the extent that her husband  
could not support the ch ild re n . But I specifically  rejected this legal theory on constitutional 
grounds (sea McMillan v .  McMillan, No. 7IIC7G, Findings of Fact and Conclusions of Law  
dated August 3, 1373, pp. 67. Those cases which adopt the trusteeship theory which I 
have found can till be distinguished on the basis of the factual or legal conclusions rejected  
in this footnote (and in my findings and conclusions mentioned, s u p ra ) .

13. While I relied on other evidence in making my decision and did not receive  
the attached chart (here denominated L'xhibit A) until after the decision was made, it is 
useful to illustrate the precise  issue which I resolved. T h e  chart is one adopted by the 
S uperior Court in D enver, Colorado (and also I am told Milwaukee, Wisconsin and through 
the Middle West) as a guide to the bar as to an appropriate award of child support. While 
the chart ends at net earnings per week of $296-$309, it is a simple problem in arithmetic  
se ries i c a rry  it out since for u family of three ch ild ren , the w eekly child support (Column 
H) inert nt the rate of approximately $2.50 for each $5.09 increase in net weakly income 
(C o ku vi I; . i . e .  Column 0 increases at I/2 the rate that Column I increases. (Since Column 
! is .: r.viqe, o.cj $296-$300, in clu sive , while Column 0 is  n single figure, e .g .

'.V, this is not a completely accurate statement but is sufficiently  accurate for

•  l i-
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the parties was unconscionable either in the present or at the time of its execution.

Or, alternatively, that changed circumstances since the divorce justified modifying the 

child support provisions of the agreement while leaving the remainder of the agreement 

intact.

Proceeding to the other issues, the parties have no strong objection to future 

collection through the court trustee (though the trustee as a matter of policy w ill not 

attempt collection from non-residents).

13. (Cont'd)

illustrative  p u rp o s e s ) . We determine the necessary net income to justify a $300 per month 
per child payment for three children as follows: i f  we assume <1.2 weeks in a month, then 
$900 per month is $214.2.5 per week. $214.25 p er week is  $91 more than $123, the highest  
payment on the chart, and, therefore, would require  a net income per week of $478-$432 
( calculated as follows: $91 x 2 - $182 + $296 = $478; $182 + $300 = $482; $478 per week 
x 4.2 ~ $2007.60 p e r month ; $482 per week x 4.2 = $2024.40 per month) . T h u s ,  while  
we know Mr. McMillan's gross earning capacity (found to be $3000 per month), we don't 
know his net income per month (or net earning cap acity); but it isn't inconceivable  
that a businessman who was sole owner of h is  own corporation could translate $3000 of 
gross earnings per month into $2000 per month net, i . e .  after tax, earnings. The p racti­
cal problem is that the chart assumes that only one parent (the non-cutstodinl parent) can 
contribute money for child  support while the custodial parent w ill contribute only se rv ice s  
to the c ' i i id ( r e n ) , but may work for his (her?) own subsistence. Where the custodial 
parent is able to earn more than his (her) own subsistence and contribute financially to 
the child's support, then the figures on the chart are reduced to reflect the custodial 
parent's fair contribution. T h u s , the real issue is  this case from the beginning has been 
how much M rs. S p rin g e r should contribute financially to the children's support; o r, more 
p ro p e rly , how much should be deducted from Mr. McMillan's child support obligation 
(and assumed by Mr. S p ring er) to reflect what M rs. S p rin g e r would have been able to 
contribute had she and Mr. Spring er not jointly decided that she would not w ork.

14. The court held for purposes of determining unconscionability that it could 
not li nil its consideration to child support but »ould have to consider the property settle­
ment agreement as a whole, since any payment of child  support in excess of what was a 
reasonoble child  support allocation might have been intended by the parties as in lieu of 
alimony or a payment in installments of Mrs. S p rin g e r's  additional property r ights. While 
alimony and r li i ld  suppor t have different tax r nnsequenr o s , installment payments on a 
properly ".Mllcrnoril nr p foment and ■ lilld strppor I have tin* same lax « nnsegiiein os. 
Determination of what a reasonable properly solllemenl would I ie would requite a into 
pari:,on of what M rs. Springer got with what Mr. McMillan <jot which would require a 
valuation of Mr. McMillan's business, an issue upon which there was no evidence save  
‘.he  "boo!; value" of his stock, which I consider insufficient. (For reasons why one should  
pel use book value to calculate the value of a close corporation, see Charles M. Williams 
?• i H u n t ,  Some Concepts of Valuation, pp. 177-203 (inclusive) inH<df«rl ( e r l . ) ,  
r.eci'*!'• p.es of Financial A nalysis  iTIonewood, I II  , Pi 'h a rd  f< lr'//in. In* l<P.:j r im s ,  
i.i/ ,V 1 ’ iiig essentially that Mr. Mi.Valla.u had failed sustain his hutdm, of r

- 9 -
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T h e parties have amicably resolved their dispute regarding visitation.

I have reviewed Mrs. S p rin g er's  cost b ill  and have concluded that she should 

pay her own costs for the same reason I feel she should pay her own attorney's fees.

F in a lly ,  considering all of the evidence and those factors p eculiar to this case  

which lead me to deny the motion to modify, 1 am unable to determine that Mr. McMillan

has proved facts which would justify  this court in modifying the decree, and the parties'
/

underly ing agreement, to excuse child support during those periods when the children  

are with him; nor am I able to say (without understanding the basis for the property  

settlement agreement) that failure to excuse payments during visitation is  unreasonable.  

IT  IS ,  T H E R E F O R E , ORDERED:

1. Each party shall bear his or h er own costs and attorney's fees.

2 . Any money paid by Mr. McMillan into the registry of the court shall be 

released to M r. Jensen for transmittal to M rs. S p rin g e r.

3. The parties' letter agreement regarding visitation is approved.

H. Mr. Jensen shall obtain from the court trustee and prepare, serve and file 

the court's standard form "Minute Order of Support", all blanks properly  filled in, pro ­

viding that Future support and any arrearage be paid through the court trustee.

DATED at Anchorage, A laska , this ^  (j day of October, 1973.

,  --TAMcS K .  S I N G L E T O N ,  J R .  ~ /T  
'  / f u D G E  OF TH E SUPERIOR COURT

I

/

cc: Jensen 
Eastaugh



Mr. Rudy Johnson 
3710 Alaska Avenue 
Ketch ikan, Alaska 99901

M a r c h  2, 1 9 7 5

Mr. Terry Gardner 
State Representat ive  
Pouch V
Juneau, Alaska 99801

Dear Terry:

I  met w ith  Superior Court Judge Thomas Schu ltz  Tuesday, February 18, 1975, 
to d is cuss  our Domestic Re la t ions  Statutes and get h i s  thoughts on the 
sub je c t .  I  b e l i e v e  the r e s u l t s  of the meeting cou ld  be b e n e f i c i a l  to 
future  l e g i s l a t i o n .  I  would l i k e  to make h is  thoughts known to you and 
add a few of my own.
I  exp la in ed  to Judge Schu ltz  tha t  three l o c a l  attorneys have to ld  me i t  i s  
l i t e r a l l y  imposs ib le  for a man to ob ta in  c h i l d  custody i n  t h i s  s ta te ,  
un less he can prove h i s  w ife  to be u n f i t .  I  to ld  him the attorneys a l l  
sa id  the Courts r e fe r  to the Tender Years Doctr ine  (King vs. King, Superior  
Court, 1970) in  de tern ing  custody. (That r u l i n g  b a s i c a l l y  says tha t  i f  
every th ing  i s  equal as far as the parents f i t n e s s  i s  concerned, the 
c h i l d r e n  are b e t te r  o f f  w ith  the mother.)

The Court often c a l l s  upon the Department of Health  and Welfare to make 
i n v e s t ig a t io n s  and recommendations i n  c h i l d  custody s u i t s .  Marian Swain 
i s  i n  charge of t h i s  i n  Ketch ikan. I  met w ith  her December 4, 1974, to 
d iscuss  t h i s  is sue .  Before our meeting had ended she agreed that  they 
beg in  t h e i r  in v e s t ig a t io n s  wi< h the b iased a t t i t i t u d e s  of the Tender 
Years Doctr ine  and make t h e i r  f i n a l  recommendations a c co rd ing ly .  A l l  
t h i s  was a lso  d iscussed w ith  Judge Schu ltz .

Judge Schu ltz  sa id  he c e r t a i n l y  was not aware of the Welfare Department's 
a t t i t u d e  concern ing t h i s .  He a lso  sa id  that  as far as he is  concerned 
the Tender Years Doctr ine  i s  no longer l e g i t im a t e  because of many Court 
de c is io n s  made s in ce  that r u l i n g .  He d id  say, thought, that i s  i s  q u i t e  
poss ib le  tha t  the do c tr in e  s t i l l  sways other judges d e c i s io n s .  He made 

ua? mention of the f a c t  tha t  we a l l  have c e r t a in  p r e ju d i c e  ideas tha t  
u n i n t e n t i a l l y  sway our de c is io n s  at t imes.
He agreed tha t  our present s ta tu tes  g iv e  the Court almost u n l im i t e d  
au tho r i t y  i n  d ivo rce  proceedings and agreed that  t h i s  a u tho r i t y  cou ld  
very e a s i l y  be abused by u n in t e n t io n a l ,  p reconce ived  thoughts. As a 
whole, he thought our domestic r e l a t io n s  s tatutes  were p re t ty  good com­
pared to other s ta tes .  When X asked i f  he thought any problems tha t  may 
e x i s t  now, concern ing d ivo rce  proceed ings, cou ld  be a l l e v i a t e d  through 
l e g i s l a t i o n ,  he had these suggest ions to make:
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1. Set s p e c i f i c  g u id e l i n e s  tha t  the Court must fo l low  i n  determ in ing  
custody of minor c h i l d r e n .  These g u id e l i n e s  would i n c lu d e  tak ing  
the c h i l d r e n ' s  des ires  in to- cons id e ra t io n .  He f e l t  by doing th i s  
we would see more c o n t in u i t y  i n  d i f f e r e n t  Courts d e c i s io n s .

2. Set s p e c i f i c  g u id e l i n e s  for anyone doing an i n v e s t i g a t i o n  to 
determine who the c h i l d r e n ' s  best  i n t e r e s t  would be w i th .  (My 
thought: as i t  i s  now, much i s  l e f t  up to the i n v e s t i g a to r ' s  
d is c r e t io n  and too many of these people  j u s t  are not q u a l i f i e d  to 
make the d e c is io n s  they are making. G u id e l i n e s  they would have to 
fo l low ,  should preety  much take care of t h i s  problem.)

3. I n v e s t ig a to r ' s  reports should be made a v a i l a b l e  to spouses in vo lv e d .
4. The Judge should have to g iv e  the spouses in vo lved ,  the reasons for

h is  or her d e c is io n  based on the g u id e l i n e s  tha t  the l e g i s l a t u r e  
would prov ide .  (My thought: I  b e l i e v e  these two suggest ions are
e x c e l l e n t  and b e l i e v e  i t  would p rov ide  everyone in vo lv e d  w ith  a 
f a i r  and im p a r t ia l  d e c i s io n .  I t  would a lso  put the r e s p o n s i b i l i t y  
on the l e g i s l a t u r e s  ra ther  than i n d i v i d u a l  judges . I t  would seem
as i f  t h i s  i s  where the r e s p o n d ib i l i t y  belongs s in ce  our l e g i s l a t u r e s  
are express ing the peoples wishes as a whole, i n  t h e i r  l e g i s l a t i o n .

5. No f a u l t  d ivorce  tha t  cou ld  be obta ined  by s imp ly  f i l l i n g  out the 
requ ired  form, which would be p rov ided ,  i f  there were no c h i l d r e n
in vo lv ed .  Judge Schu ltz  sa id  he f e l t  t h i s  would save a l o t  of the
Court's  va luab le  time, not to mention the money i t  would save those
people in vo lv ed .  Thus, e f f e c t i v e l y  tak ing  the p r o f i t  out of 
d ivorce  for attorneys.

I  was very impressed w ith  Judge Schu ltz  and b e l i e v e  tha t  anyone coming 
before h i s  Court, would su re ly  be trea ted  e q u a l l y  and f a i r l y .  A fter  th in k in g
about the th ings  he sa id  and re-examining our s ta tu tes ,  I  am i n c l i n e d  to
agree w ith  him that we have a p re t ty  good set of laws concern ing  our
Domestic Re la t ions .  I  th ink  the problems are coming more from the
i n d i v i d u a l  judges, i n v e s t ig a to r s ,  and attorneys than from the s ta tu tes  
themselves. Rather than comp lete ly  o verhau l ing  these s ta tu tes ,  I  would 
l i k e  to o f fe r  these thoughts:
1. Write  Judge S chu ltz 's  suggest ions on g u id e l i n e s  in t o  our statutes-  

which would in c lu d e  g u id e l i n e s  for  awarding a l imony and c h i l d  
support payments.

2. . Adopt a no f a u l t  c lause .
3. Change any and a l l  wording tha t  makes any re fe rence  to sex. Where

husband or w i f -*. i s  used, change to spouse. Th is  would e f f e c t i v e l y
g iv e  both spouses equa l r e s p o n s i b i l i t i e s ,  p r i v i l e g e s  and r i s k  i n  
marriage and d ivo rce .
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4. S p e c i f i c  g u id e l in e s  for any Court orders pending a d ivo rce  proceed ing .  
For example, removing e i t h e r  spouse from home, temporary r e s t r a in in g
orders, and temporary c h i l d  support and custody.

I  have w r i t t e n  the re s t  of the Superior Court Judges i n  the s tate ,  hoping
to get some more in p u t  and fa c ts .

I  b e l i e v e  w ith  what Judge Schu ltz  has to ld  me, i t  i s  im pera t ive  tha t  a 
very c lo se  look be taken at  the s t a t i s t i c s  I  have requested from Juneau.
I  have requested:

1. The number of d ivorces  granted i n  the l a s t  f i v e  years in v o l v in g  
c h i l d r e n .

2. Of tha t  number, hov; many were f i l e d  for by the men as compared to 
women?

3. Of the to t a l  tha t  in vo lv ed  c h i l d r e n ,  how many c h i l d  custody cases 
were disputed?

4. Of tha t  number, how many men won custody as compared to women?
I  b e l i e v e  these f ig u re s  cou ld  r e v ea l  the p o s s i b l i t y  of c e r t a in  b iased and 
u n fa ir  p r a c t i c e s  i n  our j u d i c i a l  system. Among other th ings  I  am wondering 
i f  men are g e t t in g  the adv ice  and represen ta t ion  they are paying for from 
t h e i r  a ttorneys .  I  can not see what an attorney would have to ga in  by 
such a p r a c t i c e ,  but i t  c e r t a i n l y  would be a very ser ious th ing ,  and should  
be looked in to  i f  the p o s s i b i l i t y  i s  supported by the s ta te 's  cases 
a lready processed.
I  would appre c ia te  knowing where t h i s  p o s s ib le  l e g i s l a t i o n  stands at  
present .  I  a lso  would very much apprec ia te  see ing any proposals tha t  may 
be in troduced .
I  hope t h i s  m a te r ia l  may be of some use to you.

S in ce re ly ,

RJ: sm Rudy Johnson

P.S. Judge Schu ltz  sa id  to say h e l l o .

cc :  Mr. Mike Bradner
State Representat ive  
Pouch V
Juneau, Alaska, 99801
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The Honorable Mike Bradner 
Speaker of the House 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811.

Dear M r . Speaker:

In reply to your letter of February 4, 1979, information from the divorce 
statistical sheet is punched onto cards and kept on file with the Statistical 
Services Unit of the Department of Health and Social Services. Data is 
not available on the number of contested divorces involving children or 
to whom the children were awarded. We do have information on the total 
number of divorces invoiv.'ng minor children and the number of minor 
children involved. Attached is a table showing this data.

Information is also uvailable on age and race characteristics of the husband 
and wife, the duration of the marriage, the number of previous marriages, 
and the education of the husband and wife. If you desire any breakdowns 
by these categories, additional time will be needed to compile the figures.

If there is any other way we may be of assistance, do not hesitate to call.

We might suggest the Alaska Court System as a source for the remainder 
of your questions.

Sincerely,

■rancis S.L. Williamson 
Commissioner

Attachment



Alaska D ivorces Showing Number of Minor C h i ld r e n  In vo lv ed  1970 - 1974

Number of 
C h i ld re n
Invo lved 1974 1973 1972 1971 1970

Tota l  D ivorces 2,224 2,051 2,139 1,746 1,694
0 1,004 877 883 718 670
1 501 473 511 433 376
2 402 $6 l j 399 403 A  t , 318 6 3{, 309 l / g

3 169 £ 6 * 174 JTa S 168 166 137 z///
4 74 3-76 75 J<TZ> 91 48 / W 94 -S’/'v*
5 38 22 / / 0 25 27 ^ 44
6 15 10 7 24 / V y i4 r / 11
7 5 J S 7 10 ^ 6 8 7 y y
8 2 /C 2 /£ 2 / ^ i  a" 5 ^ 6
9 + 3.3? 3 .3 0 i  y 0 2 /<f7
NS 11 12 21 13 39

2 - V 6 0

£D.'?6 • Z S Y ‘1 2 0 H X 4/4 Y



Jay S. Hammond, Governor

POUCH H 02E 
JUNEAU, ALASKA 99811

January 9, 1975

Rudy Johnson
3710 Alaska Avenue
Ketch ikan, Alaska 99901
Dear Mr. Johnson:

The in format ion  you requested i s  not r e a d i l y  a v a i l a b l e .  
Due to a shortage of manpower and a v a i l a b l e  computer time 
we can on ly  answer requests on a time a v a i l a b l e  b as is .  
Ih e re  i s  an ex tens iv e  backlog of requests and I  can g ive  
no commitment to when yours might be completed.
S  1 n n i a r o  1 \ r

Thaddeus J . ‘M i l l e r  
Research Analyst
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JAY S. H A M M O N D ,  Governor

Pouch HOI, Juneau 99811 
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April 7, 1975

i

The Honorable Terry Gardiner 
Chairman, House Judiciary Committee 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Mr. Gardiner:

In^roply to your letter of March 7 we are pleased to submit the following 
information concerning total number of divorces over the past five years 
involving children and the number filed by men as compared to women.

Number Filed Number Filed
Year by P.Ien by Women Total
1970 . 306 679 9851971 317 698 1,0151972 377 862 1,2391973 394 773 1,1671974 446 876 1,322

Wo keep no records relating to disputed cases as this is n function of the 
Alaska Court System and the information does not appeal’ on the divorce 
document.

Our information is gleaned from the divorce document nr.ri only basic statistical 
information is kept. This also holds true for information concerning custody.
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H o n o r a b l e  T e r r y  G a r d i n e r - 2 — A p r i l  7 ,  197 5

M a y  w e  s u g g e s t  t h a t  t h e s e  s a m e  q u e s t i o n s  b e  a s k e d  o f  t h e  C o u r t  S y s t e m ,  
t h e y  m a y  b e  a b l e  t o  g i v e  y o u  m o r e  a s s i s t a n c e  i n  a r e a s  o f  d i s p u t e  a n d  c u s t o d y .

I f  t h e r e  i s  a n y  o t h e r  w a y  w e  m i g h t  b e  o f  a s s i s t a n c e ,  d o  n o t  h e s i t a t e  t o  a s k .

S i n c e r e l y  y o u r s ,

F r a n c i s  S . L .  W i l l i a m s o n
C o m m i s s i o n e r





"An Act r e l a t i n g  to the custody and representa t ion  of a c h i l d  
. i n  court proceed ings i  and adding to the cour t 's  au thor ity  
uhder Rule 17(b), Rules of C i v i l  Procedure, and Rules 11(a) 
and 15, Rules of C h i ld r en 's  Procedure.

C O M M I T T E E  R E P O R T

723/75 H O U S E FINANCE

H r .  S p e a k e r :
'O

D a t e I / A  6  / 7 'ds - j  c

T h e  Comm i t t e e  o n :  : ‘J r h a s  h a d

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT  PASS

( ) r e c o m m e n d s  i t  DO PASS  W I T H  A T T A C H E D  A M E N D M E N T ( S )

( ) r e c o m m e n d s  i t  BE R E P L A C E D  W I T H  CS FOR // _AND THAT

CS  FOR J  M  ____________ DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE R E F E R R E D  TO T H E  _______________________________

C O M M I T T E E

( ) r e p o r t s  i t  b a c k  W I T H O U T  R E C O M M E N D A T I O N  

( ) " o t h e r "  (  V .  f '

1 N I yM e m b e r s  s i g n i n g  t h e  M a j o r  i t  y r e p o r t . :

- i 1 J-i  t  * L a- 1 -  \ V  , !
.. j / j .a )f i  a / v / i v t « U ' . V t’/ ?~f a )• I

/ / f  / . /  T
- i*  --------------------------------
£

/  • ') .  /  y /  ./■* / / ^ 7-----
K~ s  S '........... ...........

^  O ' T r r r

s

______
/

M e m b e r s  NOT  c o n c u r r i n g  i n  t h e  Ma j  o r i t y r e p o r t :

_____________________________  r e c o m m e n d s :

______________________________ r e c o m m e n d s :

_____________________________ r e c o m m e n d  s :

_____________________________  r e c o m m e n d s :

r e c o m m e n d s :
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p r i g i n a l  sponsor: Bradner, Be irne ,
Bowman, et a l

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE
2 CS F O R  H O U S E  BIL L  NO. 238

3 IN T H E  L E G I S L A T U R E  OF THE S T A T E  OF AL ASKA
4 N I N T H  L E G I S L A T U R E  - F I R S T  S E S SI ON

5 A BILL

6 For an Act e n t i t l e d :  "An Act r e l a t i n g  to the custody and rep resen ta t ion  of

7 a c h i l d  i n  court proceed ings; and adding to the court 's

8 au tho r i t y  under Rule 17(b), Rules of C i v i l  Procedure,

9 and Rules 11(a) and 15, Rules of C h i ld r e n 's  Procedure."
10 J3E IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Sect ion  1. AS 09.55*205 i s  amended to read:
12

13

14

15

16 

17 

13 

I*

“ * I!

• i
Jo

Sec. 09*55*205. JUDGMENTS FOR CUSTODY. In  an a c t ion  for d ivo rce  

or for  l e g a l  separat ion  the court may, dur ing  the pendency of the 

a c t io n ,  or at the f i n a l  hear ing  or at any time the rea f te r  dur ing  the 

m ino r i ty  of any c h i l d  of the marriage, make an order for the custody of 
or v i s i t a t i o n  w ith  the minor c h i l d  which may 3eem necessary or proper  

and may at any t ime modify or vacate the order. Appointment of any 

guard ian ad l i t e m  or attorney for the c h i l d  s h a l l  be made under the 

terms of AS 09.65.130. I n  awarding custody the court i s  to be guided  

by the fo l lo w in g  cons idera t ions :

(1) by what appears to be for the best in t e r e s t s  of the c h i l d  

and i f  the c h i l d  i s  of a s u f f i c i e n t  age and i n t e l l i g e n c e  to form a pre ­

ference ,  the court may cons ider that preference i n  de term in ing  the  

quest ion ;

(2) as between parents adverse ly  c la im ing  the custody n e i t h e r
!i parent i s  e n t i t l e d  to i t  as of r i g h t .

. 7  i t

* Sec. 2. AS 09.65 i s  amended by adding a new sec t ion  to read: ‘ air)
! |  • ,

Sec. 09.65.130. REPRESENTATION OF CHILD. (a) The court may, '
- j upon the m o t i o n  u* e i t h e r  party or upon its own motion, appoint an

t

CSHB 233
tI
I



1

2

3

4

5

6

7

8

9

10

I!

12

13

14

15

16

17

18

19

?0

21

■ i

23

1 j

Zo

V

I'd

11

attorney or guard ian ad l i t e m  to represent the in t e r e s t s  of a minor or 

dependent c h i l d  w ith  respect  to h is  custody, support, and v i s i t a t i o n  or 
i n  any other l e g a l  proceeding i n v o l v i n g  h is  we lfare .  When custody, 
support, or v i s i t a t i o n  are at issue  i n  a d ivo rce ,  i t  i s  the respons i ­

b i l i t y  of the p a r t ie s  or t h e i r  counsel to no t i f y  the court that those 

matters are at is su e .  Upon n o t i f i c a t i o n ,  the court s h a l l  determine 

whether the c h i l d  should have l e g a l  ass is tance  or other se rv ic e s  and 

s h a l l  make a f in d in g  on the record before t r i a l .  The court s h a l l  enter  

an order for costs ,  fees ,  and disbursements i n  favor of the c h i l d ’ s 
attorney or guard ian ad l i t e m  and may fur ther  order that other s e rv ic e s  

be prov ided  for the p ro te c t io n  of the c h i l d .

(b) I f  custody, support, or v i s i t a t i o n  i s  an i s s u e ,  the order 

for costs ,  fees ,  and disbursements s h a l l  be made aga inst  e i t h e r  or both 

parents ,  except tha t ,  i f  the respons ib le  party i s  in d ig e n t ,  the costs ,  

fees ,  and disbursements s h a l l  be borne by the s ta te .  I f  e i t h e r  or both 

parents are only temporar i ly  without funds, as determined by the court ,  

the court may advance payment for l e g a l  representat ion  or other s e rv ic e s
‘t’U.h

rendered to the c h i l d  The attorney genera l  i s  r espons ib le  for en­
fo r c in g  c o l l e c t i o n s  owed the court ,  and repayment s h a l l  be made d i r e c t l y  

to the court under the p rov is io ns  of ru le s  govern ing the adm in is t ra t ion  

of the courts .  The court s h a l l ,  i f  p o s s ib le ,  avoid a ss ig n ing  costs to 

only one party by order ing  that costs of the c h i l d ' s  l e g a l  rep resenta ­

t io n  or other s e rv ic es  be pa id  from proceeds der ived  from a sa le  of 
property be long ing  to both p a r t i e s ,  before a d i v i s i o n  of property i s  

made. No repayment may be requ ired  for those who are r e c e i v i n g  l e g a l  
se rv ic e s  for the i n d ig e n t .
Sec. 3* AS 13.35.100(b) i s  amended to read:

(b) The attorney se rv ic e s  and f a c i l i t i e s  and the court costs  
s h a l l  be prov ided at p u b l i c  expense to the extent a hat the person, at 
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the t ime the court determines ind ig en cy ,  i s  unable to prov ide  for  pay­

ment w ithout undue hardsh ip .  Appointment of any guard ian ad l i t e m  or 

attorney s h a l l  be made under the terms of AS 09.65.130, to the extent
that  that  s e c t io n  i s  not in cons is ten t  w ith  the requirements of t h i s  

chapter .

* Sec. 4. AS 20.15.100 i s  amended by adding a new subsect ion  to read:
( j)  Appointment of any guardian ad l i t e m  or a ttorney for a person

to be adopted who i s  a minor s h a l l  be made under the terms of AS 0 9 . 6 5 .-
130.

* Sec. 5* AS *17-10,050 i s  amended to read:
Sec. ^7.10.050. APPOINTMENT OP GUARDIAN AD LITEM OR ATTORNEY. 

Whenever i n  the course of proceedings i n s t i t u t e d  under t h i s  chapter  

i t  appears to the court that the welfare of a minor w i l l  be promoted 

by the appointment of a guardian ad l i t e m  or a t to rney , the court may 

make the appointment. Appointment of any guardian ad l i t e m  or attorney  

s h a l l  be made under the terms of AS 09.65.130.
* Sec. 6. Sect ion  1 of t h i s  Act has the e f fe c t  of adding to the d is cre-  

ionary  au tho r i t y  of the court to appoint a guardian ad l i t e m  or attorney
o represent the In t e r e s t s  of a minor c h i l d  i n  l e g a l  proceedings under 

u le  17(b), Alaska Rules of C i v i l  Procedure, and Rules 11(a) and 15, Alaska 

ules of C h i ld r e n 's  Procedure, by a l low ing  the court to appo int an attorney

o represent the In t e r e s ts  of a c h i l d  in  a l e g a l  proceeding e i t h e r  on the
o u r t ' s own motion or on the motion of e i t h e r  party ,  and by p ro v id ing  for  

dvances for  l e g a l  rep resen ta t ion  and payment of costs from the sa le  of j o i n t  

roperty  before property sett lement .

CSHB 233



H o u s e  J u d i c i a r y  C o m m i t t e e
M a r c h  6, 1975

The meeting was c a l l e d  to order at 11:30 a.m. by Chairman 
Gard iner .  A l l  members were present except Reps. Brown and 
Parr..
CS CS SB 28 Marriage

The committee rev iewed the proposed J u d i c ia r y  CS. Mr.
F in k  moved and asked unanimous consent tha t  H CS for  
CS for SB 28 pass out of committee w ith  a do pass 
recommendation- There be ing  no o b je c t io n s ,  i t  was 
so ordered- „ .

’’
HB 237/238 D ivorce

Speaker Bradner, sponsor of the l e g i s l a t i o n  t e s t i f i e d  that  
HB 237 was in tended  to prov ide  for an in forma l forum outs ide  
the Rules of Court Procedure. He suggested the fo l lo w in g  
amendments: *

p 1, l i n e  14 - w i t h in  30 days a f t e r  
p 1, l i n e  23 - d e le te  "himself"  
p 2 - d e le t e  s e c t io n  (e)
add a s e c t io n  s t a t in g  that counse l  may be present

He exp la in ed  the purposes of HB 238 as fo l lows : i f
custody i s  at i s s u e ,  the court w i l l  be n o t i f i e d  and 
w i l l  cons ider  the p o s s i b i l i t y  of appo in t ing  a lawyer 
for  the c h i l d .  I t  s p e c i f i e s  the method of payment 
for  the lawyer . Mr. F ink  ra is ed  the quest ion  of why 
l e g a l  s e r v ic e s  would have a s p e c ia l  except ion .
The meet ing adjourned at  12:10 p.m. and was reconvened 
at 1:20 p.m. A l l  members were present except Mr. Parr 
and Mr. Brown.
Art Snowden t e s t i f i e d  that the Court system had no 
o b je c t io n s  to the b i l l s .

Don C lo cks in  of Alaska Lega l Serv ices  stated 1 hat they
supported HB 237 w ith  the fo l lo w in g  amendment .3 :
- p i ,  l i n e  14 - w i t h in  30 days a f t e r  a l l  necessary papers

(cross compla ints) had been f i l e d  
- p i ,  l i n e  20 - may, at any t ime,
- p i ,  l i n e  23 - d e le te  "himself"
- p 2 - d e le t e  sec t ion  (e)
Mr. F ink  stated  that  i f  (e) were de le ted ,  "h imse lf  could  
be r e ta in e d  for those c ircumstances  where only the judge 
would be q u a l i f i e d  to do the m ed ia t ion .  There was no 
o b je c t io n  from anyone present .
Mr. C lo cks in  cont inued that he thought that the r i g h t  
to counse l  i n  attendance at med iat ion was im p l i e d ,  but 
i f  there  was a quest ion  to add language to that e f f e c t .  
"Part ies  to the a c t io n  and t h e i r  counse l ,  i f  they choose . . "



House J u d i c i a r y  Committee 
March 6, 1975 
page 2

Mr. Clockson stated tha t  they favor HE 238.
Mr. F ink  aga in  ra is ed  the issue  of why l e g a l  s e r v ic e s  
was exempted. Poss ib le  language suggested in s tead  of 
" le g a l  s e rv ices"  i n  l i n e s  8 and 1 8 , page 2 - "except 
as p ro h ib i t e d  by f ed e ra l  requirement."
Alan Compton t e s t i f i e d  that  the guard ian ad l i t e m  i n  
HB 238 should be an a t to rney .  He suggested tha t  the 
language on page 2, l i n e s  2 and 3 be changed from 
"or i n  any other l e g a l  proced ing  i n v o l v i n g  h is  welfare"  
to "or those matters d i r e c t l y  a f f e c t i n g  the c h i l d ’ s 
w e lfa re ."
Mr. F ink  asked i f  t h i s  b i l l  would make more j u v e n i l e  
hear ings formal. The r e p l y  from Compton and C lo cks in  
was no even though i t  would probably  r e s u l t  i n  more 
j u v e n i l e s  be ing  represented by counse l .

Mr. F ink  suggested tha t  " sha l l"  i n  p 1, l i n e  28 be 
changed to "may"



House J u d i c i a r y  Committee 
March 20, 1975 
page 2

HB 238 C h i l d ' s  rep resen ta t io n  i n  d ivorce

Mr. Brown moved on page 2, l i n e  22: co rrec t  the spt_ ng
of a d m in is t r a t io n .  The amendment Dass ed .

•' '. .V' ' - ■* '
■ •' •• < -Mr. Brown moved on page 1, l i n e  17; page 3, l i n e  2, 7, 15 

change a guard ian  to any guard ian .  The amendment passed.
■ •• - *•'; ■'' ;■\ « ' *

Mr. Parr moved tha t  on page 1, l i n e  28: d e le te  a l l  and 
i n s e r t :  "Sec. 09.65.130. REPRESENTATION OF CHILD, (a) The 
court  may" The amendment passed.

Mr. Brown moved on page 2, l i n e  18: put a per iod  a f t e r  c h i l d ,
d e l e t e  however, and change no to No. Mr. Cotton ob je c ted .
Mr. Gard iner  moved tha t  the sentence beg inn ing  No repayment 
on l i n e  18 should be moved to l i n e  26. The amendment 
was adopted.

CS HB 238 was moved out of committee w ith  a do pass.

The meet ing was adjourned at 9 p.m.



M a r c h  7? 1975

Franc is  W il l iamson  
Commissioner
Department of Health  and S o c ia l  Serv ices  
Pouch H
Juneau, Ak. 99811
Dear Commissioner W i l l iamson :
The House Jud ic ia ry  Committee i s  now cons ider ing  HB 237, 
concern ing mandatory med iat ion i n  d ivorce  cases, and 
HB 238, concern ing representa t ion  for  c h i l d r e n .  On
th i s  same sub je c t ,  I  would apprec ia te  r e c e i v i n g  information
on the fo l low ing :
1. Of the t o t a l  number of d ivorces  granted i n  the la s t  

f i v e  years i n v o l v i n g  c h i l d r e n  ( I  have these f igu res  
broken down by year),  how many were f i l e d  for by 
men as compared to women?

2. Of the to ta l  that in vo lved  c h i ld r e n ,  how many c h i l d  
custody cases were disputed?

3. Of the number of d isputed  cases, how many men won 
custody as compared to women?

I f  your department does not have thefce f iguees ,  do you Icnww
who does or why they are not kept?
Thank you very much for your ass is tance .
S in ce re ly ,

Terry Gardiner 
Representat ive
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M a r c h  7, 1975

Rudy Johnson 
3710 Alaska Avenue 
Ketch ikan, Ak. 99901
Dear Rudy,
Thank you for your l e t t e r  of March 2 on our domestic 
r e la t io n s  s ta tu tes .  Your recommendations and those of 
Judge Schu ltz  seem to make a l o t  of sense to me a3 a 
layman. I  would l i k e  an opportun ity  to ta lk  these over 
w ith  some of the people in vo lv ed  i n  the J u d i c i a l  and 
l e g a l  systems. As pou know, Representat ive Mike Bradner 
has put a lo t  of time and e f fo r t  in to  the e n t i r e  area 
of d ivorce  and c h i l d  custody.
Representat ive  Bradner has introduced HB 237 and HB 288 
which our House J u d ic ia r y  Committee i s  p resent ly  working 
on. While these b i l l s  are not d i r e c t  answers to the 
s p e c i f i c  problems that you are concerned about, I  do 
th ink  that they have a general e f f e c t  on these problem 
areas. HB 237, which prov ides for a mediat ion procedure 
between husband and w ife ,  cou ld  poss ib ly  a l l e v i a t e  3ome 
of the tough b a t t le s  that go on i n  d ivorce  procedings 
over c h i l d  custody. HB 238, which prov ides for c h i ld r en s '  
attorneys, would he lp  the problem you br ing  up of tak ing  
the c h i ld r e n s '  des ires  and in t e r e s t s  in to  cons idera t ion .  
Too many times the c h i l d r e n  become the ob jects  of the 
parents c o n f l i c t s  i n  a d ivorce  proced ing . I  would be 
in te res ted  i n  your comments on these b i l l s .  I  have 
requested the informat ion that you o r i g i n a l l y  requested  
from the Department of Health  and Soc ia l  Serv ices .  I  
w i l l  send you t h i s  informat ion as soon as I  r e c e iv e  i t .
I  would be in te res ted  i n  any fu r ther  recommendations or 
research that you come up.
S in c e re ly ,

Terry Gardiner  
Representat ive



Mr. Rudy Johnson 
3710 Alaska Avenue 
Ketch ikan, Alaska 99901

March 2, 1975

Mr. Terry Gardner 
State Representat ive  
Pouch V
Juneau, Alaska 99801

Dear Terry:
I  met w ith  Superior Court Judge Thomas Schultz  Tuesday, February 18, 1975, 
to d iscuss  our Domestic Re lat ions  Statutes and get h is  thoughts on the 
sub je c t .  I  b e l i e v e  the r e su l t s  of the meeting cou ld  be b e n e f i c i a l  to 
future  l e g i s l a t i o n .  I  would l i k e  to make h is  thoughts known to you and 
add a few of my own.
I  exp la ined  to Judge Schultz that three l o c a l  attorneys have to ld  me i t  i s  
l i t e r a l l y  imposs ib le  for a man to obta in  c h i l d  custody i n  t h i s  state ,  
unless he can prove h is  w ife  to be u n f i t .  I  to ld  him the attorneys a l l  
sa id  the Courts re fe r  to the Tender Years Doctr ine  (King vs . King, Superior 
Court, 1970) i n  detern ing  custody. (That r u l i n g  b a s i c a l l y  says that i f  
everyth ing  i s  equal as far as the parents f i t n e s s  i s  concerned, the 
c h i ld r e n  are be t te r  o ff  w ith  the mother.)

The Court often c a l l s  upon the Department of Health and Welfare to make 
i n v e s t ig a t io n s  and recommendations i n  c h i l d  custody s u i t s .  Marian Swain 
i s  i n  charge of t h i s  i n  Ketchikan. I  met w ith  her December 4, 1974, to 
d iscuss  t h i s  is sue .  Before our meeting had ended she agreed that  they 
beg in  t h e i r  in v e s t ig a t io n s  w ith  the b iased a t t i t i t u d e s  of the Tender 
Years Doctr ine  and make t h e i r  f i n a l  recommendations acco rd ing ly .  A l l  
t h i s  was a lso  d iscussed w ith  Judge Schu ltz .
Judge Schultz sa id  he c e r t a in l y  was not aware of the Welfare Department's 
a t t i t u d e  concern ing t h i s .  He also sa id  that as far as he i s  concerned 
the Tender Years Doctr ine  i s  no longer le g i t im a te  because of many Court 
dec is io ns  made s in ce  that r u l i n g .  He d id  say, though , that i s  i s  q u i t e  
poss ib le  that the doctr ine  s t i l l  sways oth'-'r judges d e c is io n s .  He made 

mention of the fa c t  that we a l l  have c e r t a in  p r e ju d i c e  ideas that 
u n i n t e n t i a l l y  sway our dec is ions  at t imes.
He agreed that our present statutes g iv e  the Court almost un l im ited  
author ity  in  d ivorce  proceedings and agreed that t h i s  au thor ity  could  
very e a s i l y  be abused by un in te n t io na l ,  preconce ived thoughts. As a 
whole, he thought our domestic r e la t io n s  statutes  were p re t ty  good com­
pared to other s tates .  When I  asked i f  he thought any problems that may 
e x i s t  now, concern ing d ivorce  proceedings, could be a l l e v i a t e d  through 
l e g i s l a t i o n ,  he had these suggestions to make:
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1. Set s p e c i f i c  g u id e l in e s  that  the Court must fo l low  i n  determin ing  
custody of minor c h i l d r e n .  These g u id e l i n e s  would in c lu d e  tak ing  
the c h i l d r e n ' s  des ires  in to  cons ide ra t ion .  He f e l t  by doing t h i s  
we would see more co n t in u i t y  i n  d i f f e r e n t  Courts d e c is io n s .

2. Set s p e c i f i c  g u id e l in e s  for anyone doing an in v e s t ig a t io n  to 
determine who the c h i l d r e n ' s  best i n t e r e s t  would be w ith .  (My 
thought: as i t  i s  now, much i s  l e f t  up to the in v e s t ig a to r ' s  
d is c r e t io n  and too many of these people j u s t  are not q u a l i f i e d  to 
make the de c is io n s  they are making. G u id e l in e s  they would have to 
fo l low, should preety much take care of t h i s  p rob lem .)

3. I n v e s t ig a to r ' s  reports should be made a v a i l a b l e  to spouses in vo lved .
4. The Judge should have to g ive  the spouses in vo lved ,  the reasons for

h is  or her d e c is io n  based on the g u id e l in e s  that  the l e g i s l a t u r e  
would prov ide .  (My thought: I  b e l i e v e  these two suggestions are
e x c e l l e n t  and b e l i e v e  i t  wculd prov ide  everyone in vo lved  w ith  a 
f a i r  and im p a r t ia l  d e c is io n .  I t  would a lso put the r e s p o n s ib i l i t y  
on the l e g i s l a t u r e s  rather  than i n d i v i d u a l  judges. I t  would seem
as i f  t h i s  i s  where the r e s p o n d ib i l i t y  belongs s in ce  our l e g is l a t u r e s  
are express ing the peoples wishes as a whole, i n  t h e i r  l e g i s l a t i o n .

5. No f a u l t  d ivorce  that could be obta ined by s imply  f i l l i n g  out the
requ ired  form, which would be prov ided, i f  there were no c h i l d r e n
in vo lved .  Judge Schultz sa id  he f e l t  t h i s  would save a l o t  of the
Court's  va luab le  time, not to mention the money i t  would save those
people in vo lv ed .  Thus, e f f e c t i v e l y  tak ing the p r o f i t  out of 
d ivorce  for attorneys.

I  was very impressed w ith  Judge Schultz and b e l i e v e  that  anyone coming 
before h is  Court, would sure ly  be treated  equa l ly  and f a i r l y .  After th ink ing
about the th ings he sa id  and re-examining our s ta tu tes ,  I  am i n c l i n e d  to
agree w ith  him tha t  we have a p re t ty  good set of laws concern ing our
Domestic Re la t ions .  I  th ink  the problems are coming more from the
i n d i v i d u a l  judges, in v e s t ig a to rs ,  and attorneys than from the statutes  
themselves. Rather than complete ly overhau l ing  these s tatutes ,  I  would 
l i k e  to o f fe r  these thoughts:
1. Write Judge Schu ltz 's  suggestions on g u id e l in e s  in to  our statutes-  

which would in c lu d e  g u id e l in e s  for awarding alimony and c h i l d  
support payments.

2. Adopt a no f a u l t  c lause .
3. Change any and a l l  wording that makes any reference to sex. Where 

husband or w ife  i s  used, change to spouse. Th is  would e f f e c t i v e l y  
g iv e  both spouses equal r e s p o n s i b i l i t i e s ,  p r i v i l e g e s  and r is k  in  
marriage and d ivorce .
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4. S p e c i f i c  g u id e l in e s  for any Court orders pending a d ivorce  proceeding . 
For example, removing e i t h e r  spouse from home, temporary r e s t r a in in g
orders, and temporary c h i l d  support and custody.

I  have w r i t t e n  the re s t  of the Superior Court Judges i n  the state ,  hoping
to get some more in pu t  and fac ts .
I  b e l i e v e  w ith  what Judge Schultz  has to ld  me, i t  i s  imperat ive  that  a 
very c lose  look be taken at the s t a t i s t i c s  I  have requested from Juneau.
I  have requested:
1. The number of d ivorces  granted i n  the l a s t  f i v e  years in v o lv in g

2. Of tha t  number, how many were f i l e d  for by the men as compared to

3. Of the t o t a l  tha t  in vo lved  c h i l d r e n ,  how many c h i l d  custody cases 
were disputed?

4. Of tha t  number, how many men won custody as compared to women?
I  b e l i e v e  these f igu res  could revea l  the p o s s i t l i t y  of c e r ta in  b iased and 
u n fa ir  p ra c t i c e s  i n  our j u d i c i a l  system. Among other th ings  I  am wondering 
i f  men are g e t t in g  the adv ice  and representa t ion  they are paying for from 
t h e i r  attorneys .  I  can not see what an attorney would have to gain by 
such a p r a c t i c e ,  but i t  c e r t a in l y  would be a very ser ious th ing ,  and should 
be looked in to  i f  the p o s s i b i l i t y  i s  supported by the s ta te 's  cases 
a lready processed.
I  would apprec ia te  knowing where th i s  poss ib le  l e g i s l a t i o n  stands at 
present .  I  a lso  would very much apprec ia te  see ing any proposals that may 
be in troduced .
I  hope t h i s  m a te r ia l  may be of some use to you.

c h i l d r e n

women?

S incere ly ,

RJ: sm Rudy Johnson

P.S. Judge Schu ltz  sa id  to say h e l lo )

cc: Mr. Mike Bradner
State Representat ive  
Pouch V
Juneau, Alaska, 99801
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Tludy lo/ in con
37(0 A la s k a  A ve .
Ke.tc.hJ.kan, A la c k  a  

9990 (
J a n uan y  ( ( ,  (975

T e n n u  C .a n d in c n  
H o t  Ue.r j i .eJt 
O n a t  7/me.man

dean  ('In* C a n c l in e n ,  Pin, Z i e g t c n ,  cm.d Pin. Tneem an ,

(n the . t a d  t h i n t y  y e  a n e  t h e  num .ten o f  d i v o n c e c  i n v o l v i n g .  e h l i d - 
n e n  h.a.-& i n c n e a c e c l  a d n o  n o m i n a l l y .  S j n e e  (962 t h e  cL ivonee  n o t e  
J n  t h i c  e o u n t n y  h a c  n i c e n  60%. (n (953 65.5% of, cL ivonc jce in -  
v o i v e c l  e h j t c i n e n , a n d  An (976 t / i i c  n a t e  in e n e a c e d .  t o  68%, One 
o f  t h e  f ew  t h i n c t c  t h a t  p c y e h i a t n i c t r  and. coeJa .tocu .ctc> eojcm t o  
acjnee u p o n  J c  t h a t  a  A no h e n  h o n e  g n e a t t u .  a f f e e t c  t h e  eh a n c .e c  
o f  a  e h J i d  A c in g  e u c e e e f u t  a n d  AeJ.nct a.Ate t o  c o p e  u j t h  a d u i t  
i l f e  J n  i a t e n  a c a n e .  j h i e  th e om j. Jc> h e a v i l y  c u p p o n t e d  At/ many, 
d j f  J e n e n t  d u c h i e s  made J n  t h e  t a c t  f e w  d e c a d e c .  One ea ch  e t u d y  
c o n c . t u d c d  t h a t  a  c h J t d  a f f e c t e d  Ay a  Anoken  home h u e  aA ou t t h e  
6ame fnec/ueney o f  n e n t .a t  h e a l t h  p n o t t e m c  a c  c h j i d n e n  t h a t  h a v e  
t o d .  o n e  p a n e n t  thnouc/h d e a t h .  T h e  n.uwAen o f  d i v o n c e c  f o n  (972 
wclc a A o u t  900,000 and. a f f e c t e d  o v e n  (,000,000 c h J i d n e n  n a t io n -  
a t t y .  T h e c e  f j e j u n e e  ctne n o t  j v d .  nuttu lenc A.ut t h e y  n e p n e .c e n t  
p e o p l e  who may n o t  e v e n  n e a i t y  h a v e  a c h a n c e  i n  Ae c u c c o . c c f v t  
Aecau .ee  o f  an  e n v in o n m e a t  f o n c c d  u p o n  t h em  Ay. a. cetf.J .ch. p a n e n t  
o n  p a n e n t c .

T h e  n e a c o n c  f o n  t h e  J n cn e .a c e  Jn d j v o n c e c  v a n y  fnom  t .h eo ny  t o  
t h e o n y . ( t  cecm e t h a t  o n e  o f  t h e  m a in  n e a c o n c  t i e  J n  t h e  coc-  
J a l  a c c e p t a n c e  o f  d i v o n c e  t o d a y  a n d  t h e  p e n r n J e d v e  a t t i t u d e e  
d e f l e c t e d  J.n. m o d  d a t e  t a w c  c o n c e n n i n g  d i v o n c e ,  A t a c h a  A e tn a  
o n e  o f  t h e  m o d  p e n m i c c i v e ,  ( P t e a c e  n e f e n  t o  e n c t o c e d .  a n t i c ,  t e c , )
Ac an e x a m p le  t o  t h J c  a n e  t h e  f i g u n e c  m e n t i o n e d  aA ove  on  t h e  Jn- 
e n e a c e  o f  d i v o n e e c  o v e n  t h e  t a c t  2( y e a n c .  U n f o n t u n a t e t y ,  
c h i i d n e n  a n e  a tw a y c  t h e  v i c t i m c  o f  a  d i v o n c e  a nd  t h a t  J c  why 
co  me t h i n g  neo .de t o  Ae d o n e  aA ou t  i t .  No c h i l d ,  e v e n  a c h e d  t o  Ae 
Aonn  and. ihe.y. d c c e n v e  mono, t h a n  they , a n e  g e t t i n c t  o u t  o f  o u n  
e o u n t c  t o d a y .

U nd cn  t h e  p n e c e n t .  A t a c h a  d a  t u t  e c  a  p e n e o n  e a n  g e t  a d iv o n c e .  f o n  
v i n t u a l t y .  any. n c a e o n ,  ( f  a l l  e t c e  f a i t c ,  t h e y  c a n  c l a im  i n .-  
c o m p a t i b i l i t y ,  Tho.ne. a n e  d e f e n c e c  t o n  a n y  g n o u n d c  a. p e n  co n  may 
c l a i m ,  A u t c e v e n a t  l o c a l  a t t o n n e y c  t h a t  ane. vent/ c x p cn ic n c o- d  i n  
cL ivo nee  e a c e c  h o v e  t o l d  me t h a t  i t  i c  i i t e n a t t y  im p o c c iA l e  t o  
c t o p  a  d i v o n c e  i n  t h i c  d a t e  i f  o n e  c p o u c e  o n  t h e  o t h e n  d e e i n c e  
.lX . i

I  f e e l  ven if  e e n t . a i n  t h a t  no d a t e  t e g i c i a t u n e  c o u l d  p a c e  t a w c  
t h a t  w o u ld  f e n c e  p a n e n t c  t o  d a y  t o g e t h e n  and. make t h e i o .  m a n n ia a e c  
w onk , l low e .ven , t h e  A ta c k a  S t a t e  L e . g i c t a t u n e  c o u l d  p a c e  l e g  i d e a ­
t i o n  t h a t  u io u td  make o u n  t a w c  much, /none f a c t  a n d  f a i n  and  t h a t  
w o u ld  e n e o u n c ig e  m a n n ia g e  n a t h e n  t h a n  d i v o n c e ,  a c  i t  p/ t& cen t ly  
c lo e j , .



T h e  m o s t  u n j u s t  a s p e c t  o f  oust p n e s e n t  t a w s  o n  d l v o n c c  a n d  c h i l d  
c u s t o d y ,  asm t h a t  t h e y  g n e a t l . y  c L i s e n lm l n a t e  a c j a l n s t  men a n d  a c ­
t u a l l y  e n c o u n a x je  women t o  s e e k  a dU.vonc.e-, T o s t  p e o p l e  do n o t  
AcaJL ize how  s e v e n e  t h i s  pnotJbe.ni I s  Un o u n  s t a t e , T o n  I n s t a n c e ,
/  f o u n d  t h a t  u n d c n  t h e  p n e s e n t  s t a t e  s t a t u t e s  a  man c o u l d  b e  
ob . lU e j.a ted  t o  p a j j  f o n  t h e  w om an 's  Zec jc t l f e e s ,  no  m o l t e n  who t h e  
p t a n t l f f ,  I t  d o e s  n o t  s t o p  h e n e , t u t  h e  c o u Z d  a l s o  be  o n d e n e d  t o  
p a n  h it s  w U f e ’ s  e x p e n s e s  t o  h i s  l o c a t i o n  so  t h a t  s h e  c a n  p no se-  
c u t c  /v im , A man c a n  b e  e x t n a d l t e d  f o n  d e s e n t l c n  o n  n o n s u p p o n t , 
b u t  t h e n e  I s  a b s o l u t e l y  no m e n t i o n  o f  a  w i f e  d e s e n t l n g  a  famUZ ij 
I n  o u n  s t a t u t e s .  A woman I s  a lm o s t  c e n t a l n  o f  o b t a i n i n g ,  c u s t o d y  
o f  t h e  m ln o n  c h l l d / m n  I n  a  d i v o n c e  a c t i o n  I n  t h i s  s t a t e  no  m a l t e n  
w/io !<5 a l  f a u l t  I n  t h e  c L is o t v ln .g  o f  t h e  m a n n la g e , A woman c a n  b e  

^ s i i n e  o f  o b t a i n i n g  25'% o f  h e n  h u s b a n d ’s  l i f e t i m e  c a n n i n g s  w h e t h e n  
o n  n o t  s h e  n em a n n j .e s ,  I t  makes no  dU f f e n e n .c e  i f  s h e  h a s  b e e n  a  
d e d i c a t e d  w i f e  o n  n o t  a n d  thaJL s h e  may w a n t  a  d i v o n c e  s im p l y  o u t  
o f  b o n ed om . I n  c o n c l u s i o n , a  woman. I n  t h e  s t a t e  o f  A la s k a  h a s  
c v e n y l h l n g  t o  g a i n  a nd  n o t h i n g  t o  l o s e t e x c e p t  a  husband . ,  by  
d l . v o n c e .

B e s id e s  t h e  t h i n g s  m e n t i o n e d a  woman I s  c e n t a l n  t o  e n d  up  w i t h  
at. l e a s t  h a l f  a n a  p n o b a b ly  mone o f  t h e  h u s b a n d *  s  e s t a t e  a l t  h o u g h  
s h e  maij b e  t h e  o n l y  o n e  wan .t l.ng t o  t e n m l n a t e  t h e  m a n n la g e  a n d  mat/, 
be c f u l l t y  o f  t h e  t h i n g s  t h a t  make n e c o n c U l l a t l o n  I m p o s s i b l e .

A l t h o u g h  t h e  m a in  c o n c e n n  o f  t h e  c o u n t s  I s  t h e o n e t l c a l l y  t h e  
c h l l d n e n *  s  w e l f a r e ,  n e  h a v e  t h e  T e n d o n  U e a n s  B o c t n l . n e  I n  A la s k a  
( T i n g  v s  K i n g  Sup CT Op No , (>50 1970 )  t h a t  o f t e n  sw ay s  t h e  c o u n t s  
dec . i s l o n s j  a s  c a n  b e  s e e n  by. t h e  f a c t  t h a t  I n  t h e  m a U o n l t y  o f  
d i v o n c e  c a s e s  I n  t h i s  s t a t e  t h e  c h l l d n e n  a n e  awandecL t o  t h e  mo­
t h  e n ,  T h e  e f f e c t  o f  t h e s e  a t t i t u d e s  scorn t o  b e  n e f l e c t e d  by t h e  
f a c t  t h a t  women f i l i n g  d lv o n t z e  a c t i o n s  a g a i n s t  t h e l n  h u s b a n d s  
e x c e e d s  men d o i n g  t h e  same t h i n g  by  a. g n e a t  e x t e n t .  A g a in  w o re n  
h iuve n o t h i n g  t o  l o o s e  by  t h e i n  d i v o n c e  a c t i o n , I  am s u n c  many 
women w ou ld , wonk much h a n d e n  a t  m a k in g  t h e l n  m a n n la g e  s u c c e s s ­
f u l  i f  t h e y  knew  t / ia t  t h e y  s t o o d  a e/ ia n ce  o f  l o o k i n g  t h e l n  c h i l d ­
r e n  a s  ue  11 a s  t / i e l n  f i n a n c i a l  s e c u n l t y  I n  a d i v o n c e  a c t i o n ,
/  / i c o n e t l c a l l y ., t h e  p n e s e n t  l a w s  wene p a s s e d  a s  t h e y  ane  so  a s  t o
I n s a n e  t h e  c h l l d n e n  o f  t h e s e  hom es wou ld , b e  p n o p e .n ly  t a k e n  c a n e  
o f .  I n s t e a d  I t  e n e o u n a g e s  d i v o n c e  a c t i o n  when a l l  t h a t  may b e  
nnede-d t o  make t h e  m a n n la g e  wonk u o u l d  b e  a  l i t t l e  mone wonk a nd  
e om p n om ls e  o n . b o t h  s p o u s e s ’ p a n t s ,  C h l l d n e n  n e e d  a  f a m i l y  l i f e  
w i t h  b o t h  a  m o tk en  and  f a t h . c n  and. a l l  t h e  f i n a n c i a l  s e c u n l t y  I n  
t h e  w o n ld  w i l l  n o t  n e p l a c e  t h a l .  Some d e d U c a t e d  f a t h e n s  n e a l l z e  
t h i s  b u t  a n e  l l t e n a l l y  b l a c k m a i l e d  f,y t h e l n  n i l v e s  b e c a u s e  t h e s e  
women know  how Im p o n t a n t  a  m an ’ s  c h l l d n e n  ane t o  h im  an d  t h a t ,  
i f  h e  d o e s  n o t  a d h e n  t o  h e n  w i s h e s  s h e  c a n  t a k e  e v e n u t k l n g  Ae h o t ,  
i n c l u d i n g ,  h s s  c h x l d n e n ,  1 h i s  I s  a veny. n e a t  p n o b tem  I n  o u n  s t a t e  
e n d  a n y  s t a t e  t h a t  h a s  bU ased  dU v o n c e  t a w s , f t  s eem s  t o  b e  t h a t  
t h e  t e g l s t a t u n e s  t h a t  caused , t h e s e  t a w s  t o  be  passed , h a v e  d e f e a t ­
e d  t h e l n  o n i g  I n  a t  p u n p o s e  a s  t h e  n e s u t t s  of. t h e l n  l e g i s l a t i o n  
. t e s t i f y ,

A e s v l t  c o n t n a c t  w i t h  a ta/ik o n  com pany  o f  o n e  k in d ,  o n  a n o t k c n  
c a n n o t  b e  b n o k e n  j u s t  b e c a u s e  o ne  p a n t u  h a s  h a d  s e c o n d  t h o u g h t s  
and  now  d e s l n c s  t o  b e  f n e e  fn em  i t ,  i f  a p an ty . s h o u l d  d c f c i u l t  
fn om  a. e o m t n a e t  he  o n  $>he I s  o n d e n e d  b y  t h e  c o u n t s  t o  ma/ic n es-  
t l t u t l o n ,  I h i s  I s  n o t  so w it h ,  a  d i v o n c e ,  b u t  w h a t  c o u l d  b e  mone 
Im p o n t a n t  t h a n  t h e  f a m i l y  i n l t  and  t h e  c h l l d n e n  w i t h i n  t h a t  u n i t ?



I s  a  u s e d  c o m . mone Im p o n t a n t  7 I t h i n k  n o t ,  b u t  a  u s e d  c a n  s a le s m a n  I s  
much b c t t e n  o f f  I n  o u n  c o u n t s ,  I n n i n g  t o  c o l l e c t  fnom  a  d e f a u l t i n g  
e u s t o m e n  t h a n  a  man I s  I n  t n u l n g  t o  s a v e  h i s  c h l l d n e n  fn om  t h e  h e a n t-  
a c h e s  o f  a  b . io k e n  home a n d  t h e  l o s s  o f  a. f a t h e n  I n  a  cL ivo nee  a c t i o n ,

Plany p e o p t e  n c a h z e  how Im p o n t a n t  an  I s s u e  t h i s  I s  a n d  /vow u n j u s t  t h e s e  
t a w s  a n e . T h e y  h a v e  g o n e  t o  t h e l n  s t a t e  l e g . i s t a l u n e s  a n d  h e l p e d  t o  g e t  
l e g i s l a t i o n  p a s s e d  t h a t  h a s  c/ n e a t ly  a f f e c t e d ,  t h e s e  l a w s .  O ne  v e n y  1m- 
p o n t a r j i  . i k i n g  t h a t  h a s  b e e n  h a p p e n i n g  e o n c e n n l n g  d i v o n c e  I s  t h a t ,  now  
n in e ,  s t a t e s  n e g u l n e  m a nd a n to n y  cL ivo nee  e o n s e t l n g  a im e d  a t  n e e o n e l t l a - 
t l o n  b e f o n e  t h e y  w i l l  g n a n t  a  c L iv o n e e . T h e n e  ane  many o n c f a n l z a t l o n s  
s u c h  a s  t h e  C o m m it t e e  f o n  T a i n  D i v o n c e  a n d  A l im o n y  Law s , New f/onk; 
A m en le a n  D i v o n c e  A s s o c i a t i o n  f o n  T e n ,  C h i c a g o ; a nd  t h e  U .S .  D i v o n c e  
R e fo nm , C a l i f o n n l a ;  t h a t  a n e  c a u s i n g  much co n e e cn . amoung t h e  p u b l i c  
f o n  t h e s e  t h i n g s  and  a n e  n c A p o n s l b l e  f o n  a t o t  I  n e e d e d  l e g i s l a t i o n  t o  
n e c t i f y .  some v e n y  u n j u s t  t a w s .  I b e l i e v e  t h a t  iaw s  t h a t  w o u ld  p u t  t h e  
n c s p o n s i b l l l t y  o f  cL ivo nee  e c f u a l ly .  u p o n  b o t h  s p o u s e s  w o u ld  e e n t a l n l y  de- 
t e n  many b n o k e n  hom es . Many p e o p l e  f e e l  t h a t  t h e l n  n e x t  m ann lag e . w i l l  
b e  w h a t  th ey , w a n t  b u t  s t u d i e s  I n d i c a t e  t h a t  t h e  s e c o n d  m a n n la g e  u s u a l l y  
I s  n o t  a s  s u c c e s s f u l  a s  t h e  f l n s t .

T h e n e  o ne  many men t h a t  a n e  v e n y  d e d i c a t e d  h u s b a n d s  and  f a t h e n s  b u t
o f t e n  d e d i c a t i n g  y e a n s  o f  t h e l n  l i v e s  t o  t h e l n  f a m i l i e s  t h e y  c a n  h a v e  i t  
c i l t  t a k e n  away b y  a  b o n e d  w i f e  I n  t h i n t y  c la n s .

( w o u ld  t i k e  v e n y  much t o  s e e  l e g i s l a t i o n  p a s s e d  th.c/t w ou ld , n e e t l f u  t h i s  
s i t u a t i o n  a n d  g i v e  e v e n y  mar. I n  t h e  s t a t e  o f  A la s k a  t h e  l e g a l  n l g / i t  t o  
n o i s e  t h e l n  c h l l d n e n  I n  t h e  f a m i l y  u n i t  th ey , w onked so  h a n d  t o  p no  v i d e
i f  t h e y  a n e  f o u n d  t o  b e  n e s p o n s l b l e , T h i s  s h o u l d  a l s o  a p p ly  t o  women.
T h e  s p o u s e  t h a t  show s 1a n c s p o n s i b l l l t y  b y  t e nm - ln a t ln g  t h e  m a n n la g e  I n  
o n e  way o n  a n o t h e n  w i t h o u t  j u s t  c a u s e ,  I s  t h e  o n e  who s h o u l d  s ta nd , t o  
l o o s e  t h e  m o s t ,  I n c l u d i n g  t h e l n  <jod. d l v e n  n i g h t  t o  n a l s e  t h e l n  c h i l c l-  
n e n .  I am no l e g a l  a u t .h o n . i t y ,  b u t  i t  seem s t h a t  a l o t  o f  o u n  p n e s e n t  
s t a t e  s t a t u t e s  a n e  u n c o n s t i t u t i o n a l ,  e o n c e n n l n g  d i v o n c e  a n d  c h i l d  c u s ­
t o d y ,  w i t h  t h e  new  c o n s t i t u t i o n a l  am endment on. e q u a l  n i g h t s .

Ply m a in  c o n c c n n  I s  t h e  c h l l d n e n  I n v o l v e d .  I n  so many d l v o n c e s  a n d  / 
b e l i e v e  p n o p e n  l e g i s l a t i o n  wou ld , c e n t a l n t l y  d c t e n  many w o u ld  b e  d l v o n c e s ,  
l i e  a l t  h a v e  a. m ona t  n c s p o n s i b l l l t y  t o  o u n  c h l l d n e n  t o  o f  f e n  th em  t h e  
m o s t  m e a n i n g f u l  l i f e  p o s s i b l e .  To do t h i s  I  b e l i e v e  ioe w i l l  h a v e  t o  g e t  
nsc l o f  t h e  p n e c lc n t  I n e c / u e t l e s  I n  ̂ o u n  c o u n t s  a n d  s t a t e  s t a t u t e s  c o n c c n n  — 
I n g  d i v o n c e ,  c h i l d  c u s t o d y  and. a l im o n y .

I f  any  o f  y o u  wou ld , b e  I n t e n e s t e d .  I n  p v . n s u e ln g  t h i s  m o l t e n  ( w o u ld  be  
mone .than  w i t l i n g  t o  o f  f e n  any a s s i s t a n c e  ( c o u l d .  ( am s a n e  t h e n e  I s  
a  l o t  o f  cjnound. wonhi t o  be  d o n e  t o  c n c a t c  t h i s  k i n d  o f  l e c f l s l a t l o n  a n d  
I  w o u ld  be. m o s t  w i t  t i n  cj t o  a s s i s t  y o u ,

R e f e n e n e c s  f o n  t h i s  m c i t e n la t  I n c l u d e : ;
A la s k a  S t a t u t e s  09,55,090— 0 9,55,230 a n d  25 ,05,0(0 t o  25.25,270 
Amen ican . Law R cpon t .s  
A la  d t a  Law j o u n n a t  
A.Laska D e p o n t e n
P la n n la g e  a n d  T a m it y  I n i  e n a c t i o n  D e l l  (967 
C o n tem p o n a n y  S o c i a l  T n o b le m s  (972 
L e t ’ s  S t o p  U e s t n o u i n g  Oun C h l l d e . c n  (974

R e s p e c t f u l l y  (

3
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S e e , 0 9 :  5 5 : 150 11.66. of. huAtandA SL6.Alde.ncje. whcstc wife. 1 a p l a i n t i f f i

I f  huAtand me&tA sie.Alde.ncy. sue.cfulsianie.nta and w i f e  do&Ant Aha can uac hlA 
sue.AldeM.CLj. t o  f l i c  fosi a d lv o sic e , l o t  i t  do&Ant give, t h e  man t h e  aomc s tlg h t.

Sac, 0 9 : 5 5 : 170 ScpcsiasdLc stcA ld en ee  dusting  a c t i o n :

bJlfa may acjulsic Aapasiata siCAldanca dusting, a c t i o n  w ith o u t  conAcnt o f  huAtand 
and without, t e l n g  ch.asicj.cd with. mlAconduct, t u t  th lA  cloaAnt apply t o  man oa 
w a l l .

Sac, 0 9 : 5 5 : 200  Tempostuty alimony and wlfcA l e g a l  facA:

The c o u c t a  may ostdasi a huA&and t o  psiovlda a amount o f  ntfway cla may la  n a c-  
aAAasty t o  pstoAccula hlm,ThlA cjoca ao fast t h a t  t h e  huAtand can l a  oedeeecl  
t o  paig fosi a a p p ea l t h e  w i f e  may make, ( Leak va Leak (5 6  f ,  6 7 6 ) >
Cvan. though t h e  c o a s t  a have suited a w i f e  clIao can l a  osidcsi&d t o  pau. alimony  
( OtAcn va OtAan 5  AlaAha 6 5 9 JmoAt c o u t  suillngA on allmomj. ApaclJLuman Auch 
aA:CoqganA va CogqanA (6  AlaAha 6 5 1 237.Tn2i), (§ 6  , . , v
AIao .. In Amasilcan Law TteposLcA 2nd ̂  page 30  9 : I t  aa Atatad^ n ( f  j f t  1 a pstovad a
w i f e  1 a g u i l t y  o f  masilta.1 mlAconcluct the. c o a s t  can danla hast temposicuiy 
atlmomy. and attoeneyA  facA. l a t  cla a psia.aticat mattasi t h e  ha Aland do&A n o t  
p sia v a ll vasty, fsicqu&ntiij.

Tandast U.aastA doctsuLne:King va King Sap CF,Op No, 650  (9  70

Although th lA  1 a r o t  a taw l a t  a c o a s t  suiting i t  haA g sieatty a f f e c t e d  many 
c o a s t  clcclAlonA oa can la  AC&n l y  examljilng t h e  slccoslcIa f o e  t h e  taA t f i v e  
yeaeA,ThlA cleclAlon Aay.A t h a t  noting chllclsten cute l e t t & e  o f f  w ith  t h e l e  
mo t h e e  a and Ahoutd. l a  p la c e d  chaste w henevee poAAlt-te..T hlA e e s t a l n tt i g  cLoca 
n o t  t a k e  o t h e e  AtatimA I n to  conA ldesiatlon and mahcA i h l t d  euAtldy atmOAt 
ImpoAAalle f o e  a man,The fettohxlng  tawA Accm t o  In Lldat. - thlA  cleclAlon  
t a t  t h e  c o a s t  A ego silcght on awaedlng ehltcLsien t o  t h e  motheeA oa a m a tte e  o f  
f c i * t ,

0 9 , 5 5 , 2 0 5 : N la thee nasient 1 a e n t i t l e d  t o  euAtocly. cla a stlcght,
SapesLtoe C o a st  Tinting. Op No. 86 7 ( 9 7 2  CuAtedy haA t o  t e  made w ith o u t  succgaed. 
t o  a&x, AIao new c o n A c ltu t lo n a l  ammendment on eq u a l stlcght a.

See 0 9 , 5 5 , 2 0 1 Vastagstanh ( acul c h i l d  suAtodtg Ahoutd t e  g iv e n  t o  t h e  p a sty  n o t
a t  f a u l t  and t h e  g u i l t y  p a s ty  Ahoutd h e l p  Auppoet t h e  c h ild /te n .

SuggeAtlon: i t  Ahoutd t e  alAotuttig. mandatoey t h a t  t h e  chllclsten go w ith  t h e  
I n o c e n t  past.y i f  th e y  want them .and i f  l o t h  pastentA aste e q u a lly  f i t ,
( t  1 a a pastent.A £od g iv e n  sie A p o n sltll ltig  and. stlcght t o  stalAe t h e l e  ch lld sten  

and n o t  e v e n  th  °. coustA  have a s t l g / t  t o  ta k e  t h a t  away ao lo n g  aA t h e y  a ce  
doing t h e l e  . j o t  In a steAfion A lt l e  wcug.,Af±ee a l t  I f  a man waA n o t  teln g. Aued 
f o e  d lvostee t h e  co u /it  < would n o t  t e  I n v o lv e d  and he would t e  a !
low ed t o  stalAC hlA c h ltc lc e n ,  Uece 1 a a p e s t f e c l  example wheste a tested bxlfc haA
e v e stth ln g  t o  gain and nothing, t o  l o o  a c .  S e e . 2 5 . 2 0 .0 3 0  AayA i t  1 a t h e  duty of. 
ehldsien t o  caste f o e  pastentA when theig teeom e u n a tte  t o  do a o  .The cousttA have 
suited th lA  1 a a mesial Iaauc, How much mo sue. ao In a c h i l d  euAtodiy A ltu a tlo n ?

# . 'u U n ju st And KiaAed AlaAha Statt3e.A





''An Act relat ing to the operation  of fishing gear."

C O M M I T T E E  R E P O R T

V l / 7 5

Mr .  S p e a k e r :

The  Comm i t t e e  on

H O U S E

D a t e i l±  I

JTIDICIARY tiaj had m  2 hi

u n d e r  c o n s i d e r a t i o n .  A M a j o r  i t y o f  t h e  members  o f  t h e  C o m m i t t e e

( ) r ecommends i t  DO PASS

( ) recommends  i t  DO NOT PASS

( .) r ecommends i t  DO PASS WITH ATTACHED AM EN DM E NT ( S ) \

(/ ) r ecommends i t  BE REPLACED WITH CS FOR ,-i
1/ —

CS FOR _______________________   DO PASS

( ) " a n d "  r ecommends  i t  BE R E F E R R E D TO THE 

COMM I T T E E

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Members s i g n i n g  t h e  Maj o r  i t y  r e p o r t :

^  j \ V -  * w ^  v> l ______________________________

I
AND THAT

______
j / i

/ ~ f '
L - \

M e m b e r s  NOT c o n c u r r i n g  i n  t h e  Maj o r i t y  r e p o r t :

__________________________________ r e c o m m e n d s :

__________________________________r ecommends :

__________________________________recommend s :

__________________________________ r e c o mme n d s :

r ecommends  : i------------------------------------------------------  I I j

____________t .A / V '■'I "/ !, 'J ! j  1 , / v Cha i r m a n
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O r i g i n a l  sponsor: M a lone

a /  x belng present at the gear site and operating, assisting, or s u p e r v i s i n g

7

IN T H E  H O U S E  BY T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  BIL L NO. 2*11 

IN T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA 

N I N T H  L E G I S L A T U R E  - F I R S T  SESSION 

A B I L L

F o r  an Act entitled: "An Act r e l a t i n g  to the operation of f i s h i n g  gear."

B E  IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 16.05.5*10 is a m e nded to read:

Sec. 16.05.5*10. L I M I T A T I O N  ON ISSUANC E OF F I SHIN G G E A R  LICENSES. 

The f i s h i n g  gear licenses m e n t i o n e d  in secs. 550 - 650 of this c h a p t e r  

shall be I ssued one to the applicant. Each applicant shall p e r s o n a l l y  

o p e r a t e  or assist in the o p e r a t i o n  of the licensed f i s h i n g  gear.

" O p e r a t i n g  or a s s i s t i n g  in the operation of licensed f i s h i n g  gear" means

the I m m e d i a t e  f i shing operation. E a c h  applicant for the f i s h i n g  gear 

l i c e n s e s  m e n t i o n e d  in secs. 570 and 580 of this c h a p t e r  shall a l s o  

p e r s o n a l l y  own or lease the licens ed fishing gear. The l i c e nse Is 

t r a n s f e r a b l e  as p r o v i d e d  under sec. 670 of this chapter.

* Sec. 2. AS 16.05.670(e) is a m e n ded to read:

(e) It is u n l a w f u l  for gear which is licensed as p r o v i d e d  in 

this c h a p t e r  to be operat ed or caused to be operated by a p e r s o n  other 

than the l i c ens ee or his assistant under the supervision of the l i c e n­

see while the lic ensee is present at the gear site, or the p e r s o n  to 

w h o m  the license was t r a n s f e r r e d  or his assistant u n d e r  the t r a n s­

feree's  s u p e r v i s i o n  while the transferee Is p r esent at the gear site, 

upon n otice to the department.

\ \ *

II
- 1 - CSh'B 2;ll



H ouse J u d i cia ry Committee 
April 9, 1975 
page 3

HB 384 E v a l u a t i o n  of Judges

Since the c ommittee had p r e v i o u s l y  heard testimony on this 
bill from the Judicial Council, HB 384 was passed out of" 
committee, do pass.

HB 241 F i s h i n g  gear

Rep. Malone, sponsor of the bill, t e s t i f i e d  that this bill 
would correct the situation where the owner of a license 
was determ ined to be r e q u i r e d  to have his hand on the nets 
at all times w h e n  they were b e i n g  used. A court in terpretatio n 
of the bill requ ired the licensee to p e r s o n a l l y  participate  
in all work. This was not the legisl a t i v e  intent in p a s sing  
the original bill, so HB 241 w o u l d  give clear legislative  
I n t e n t .

Mr. B rown mo/ ed CS HB 24l (incorporating the Resources amendment) 
out of committee do pass. There b e i n g  no objection, it was 
so ordered.
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I n t r o d u c e d :  3 / 3 / 7 5
R e f e r r e d :  R e s o u r c e s  a n d
J u d i c i a r y

IN  T H E  H O U S E  B Y  M A L O N E

H O U S E  B I L L  NO. 2 ill 

IN  T H E  L E G I S L A T U R E  O P  T H E  S T A T E  O F  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

F o r  an Act e n t i t l e d :  "An A c t  r e l a t i n g  to th e  o p e r a t i o n  o f  f i s h i n g  g e a r . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

** S e c t i o n  1. AS 1 6 . 0 5 . 5 ^ 0  is a m e n d e d  to read:

Sec. 1 6 . 0 5 . 5 ^ 0 .  L I M I T A T I O N  O N  I S S U A N C E  O F  F I S H I N G  G E A R  L I C E N S E S .  

T h e  f i s h i n g  g e a r  l i c e n s e s  m e n t i o n e d  in secs. 550 - 650 of t h i s  c h a p t e r  

s h a l l  be I s s u e d  on e  to t h e  a p p l i c a n t .  E a c h  a p p l i c a n t  s h a l l  p e r s o n a l l y  

o p e r a t e  or a s s i s t  in t h e  o p e r a t i o n  of the l i c e n s e d  f i s h i n g  gear. 

" O p e r a t i n g  o r  a s s i s t i n g  in t h e  o p e r a t i o n  of l i c e n s e d  f i s h i n g  g e a r "  m e a n s

b e i n g  p r e s e n t  at th e  g e a r  s i t e  and o p e r a t i n g ,  a s s i s t i n g ,  or s u p e r v i s i n g

iV v
s ome p o r t i o n  of the i m m e d i a t e  f i s h i n g  o p e r a t i o n .  E a c h  a p p l i c a n t  for

t h e  f i s h i n g  g e a r  l i c e n s e s  m e n t i o n e d  in secs. 5 7 0  a n d  5 8 0  of th i s  c h a p­

ter  s h a l l  a l s o  p e r s o n a l l y  o w n  o r  l ea s e  the l i c e n s e d  f i s h i n g  gear. Th e 

l i c e n s e  is t r a n s f e r a b l e  as p r o v i d e d  u n d e r  sec. 6 7 0  o f  t hi s  c h a p t e r .

* Sec. 2. AS 1 6 . 0 5 . 6 7 0 ( e )  is a m e n d e d  to read:

(e) It is u n l a w f u l  fo r  g e a r  w h i c h  is l i c e n s e d  as p r o v i d e d  in 

t h i s  c h a p t e r  to be o p e r a t e d  o r  c a u s e d  to be o p e r a t e d  by a p e r s o n  o t h e r  

th a n  th e  l i c e n s e e  or h i 3  a s s i s t a n t  u n d e r  the s u p e r v i s i o n  of the l i c e n­

see w h i l e  the l i c e n s e e  is p r e s e n t  at the g e a r  site) o r  the p e r s o n  to 

w h o m  the l i c e n s e  was  t r a n s f e r r e d  or his a s s i s t a n t  u n d e r  the t r a n s­

fe r e e ' s  s u p e r v i s i o n  w h i l e  th e  t r a n s f e r e e  is p r e s e n t  at th e  g e a r  site, 

u p o n  n o t i c e  to the d e p a r t m e n t .

- 1 - HB 2*11



(Alaska Jlim se of ^eprsscniatiiics

0 9 6 1 1

H U G H  M ALONE

M E M O R A N D U M

TO: Mr. John Elliott February 24, 1975
Executive Director 
Legislative Affairs Agency

FROM: H u g h  M a l o n e
C h a i r m a n  
H o u s e  F i n a n c e  Committee

SUBJECT: C o r r e c t i v e  A m e n d m e n t  AS 16.0 5.540 and AS 16.05.670(e)

A t t a c h e d  is a recent D istrict Court D e c ision 
p r o v i d i n g  for a n a r r o w  i n t e r p r e t a t i o n  of the S tatutes 
r e g u l a t i n g  the o p e r a t i o n  of f i shi ng gear. In my opinion 
the Court i n t e r p r e t a t i o n  of the S t a t utes is too n a r r o w l y  
drawn, h o w ever, a st rict i n t e r p r e t a t i o n  of the Statutes Ns-
might also be the same result on appeal. .It is my b e l i e f  
jthat the L e g i s l a t u r e  i n t e n d e d  that the gear license h o l d e r  
Ibe present’ at the o p e r a t i o n  o f  fishing  and that it take 
1 place" un d e r  his d i r e c t  c h a rge and super.vls.ion. I am sure 
that the L e g i s l a t u r e  did not intend that the gear license 
o p e r a t o r  h a d  to have his hand on the net every time his 
h elper did. T h e r e f o r e  I would  request that you prepare 
c orrec t i v e  A m e n d m e n t s  to the above Statutes, which would  
make ye,ry_clear t h a t t h e  legislative intent is that the 
gear l i c e n s e  h o l d e r  must be present at the fishing site or 
orf'the boa t d u r i n g  the o p e r a t ion of fis hing and the gear 
o p e r a t i o n talce pl ace u n d e r  his superv i s i o n  and control. I 
w^uJ-cT^'pprecfiat;e h a v i n g  this bill as soon as possible. Thank 
you.

A t t a c h m e n t

HM:kfs

l



H A H N ,  J E W E L L  Bi S T A N F IL L

A .  R O B E R T  H A H N .  JR.

A L 1 . C N  L  i L W E L L  

H T A N  U h T A N F I L L

O c t o b e r  1, 1974

Mr. M a r v i n  Eppes
2751 N. C r o s b y  Road
Oak Harbor, W a s h i n g t o n  90277

De a r  M a r v i n :

I t o d a y  r e c e i v e d  a.vi enclose for y o u r  e x a m i n a t i o n  
the m e m o r a n d u m  o p i n i o n  Judge N i c h o l a s  in y o u r  set net 
cases. A s  you can see, the cou rt has taken the p o s i t i o n  
that all p e r s o n s  h o ldin g licenses m u s t  be p r e s e n t  at and 
p h y s i c a l l y  a s sist in all ope rat i o n s  of the fishery from  
the t i m e the net is p u t  into the w a t e r  until i t s . take n  
out, I b e l i e v e  that" the p o s i t i o n  he has taken is an e x­
tre m e l y  strict i n t e r p r e t a t i o n  of the s tatutes a:.d m i g h t  
v e r y  w e l l  be o p e n  to a m e n d m e n t  e ither by the l e g i s l a t u r e  
he r e  in A l a s k a  o r  in a higher court procee ding.

I t a l k e d  w i t h  J u d g e  N i c h o l a s •today and he i n d i c a t e d  
to m e  that he w ould r ea lly like to see the case a p p e a l e d  
to a h i g h e r  court  and I got the i m p r e s s i o n  that his i n i t i a l  
o p i n i o n  took a v e r y  n a r r o w  p o s i t i o n  as to "assist ance" u n­
der  the stat utes in hopes that the m a t t e r  w o u l d  be a p p e a l e d  
to a h i g h e r  court. The Judge was e x t r e m e l y  f r i e n d l y  in 
his c o n v e r s a t i o n  and indicated that lie was grat eful to the 
pa rties for p r o c e e d i n g  as they had and g e tting all of the 
ev i d e n c e  o n  the record. All of w h i c h  is, of c o urse, small 
comfort in v i e w  of the fact that we felt that our p o s i t i o n  
w a s  c o rrect and it is d i s a p p o i n t i n g  to have the c o u r t  a- 
d o p t  s u c h  a r e s t r i c t i v e d e f i n ition of ̂ a s s i s t a nce.

T u e  J u d g e  told m e  that he would c o n t i n u e  the m a t t e r  
for wh itever p eriod of -time I needed to confer w i t h  you 
a n d  p o s s i b l y  a n y . o t h e r  set net f i s h e r m e n  who m i g h t  w i s h  

.. to c o m b i n e  their resources and c h a l l e n g e  the d e c i sion .
Thus, us you can see, the court i$ not treating the p r o­
cee d i n g  in any way as a criminal action, and is in fact 
eager to have the m a t t e r  resolved at a higher level. T h e  
J u d g e  indicated  that he w ould ask o n l y  a very n o m i n a l  fine

S 4 2  W C S T  3 F . C O N O  A V t N U C  
A N C H O R A G E .  A L A S K A  » . * 3 0 1  

T f l P H O N C  2 7 9 . 1 3 4 4
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Mr. M a r v i n  Eppes 
Oc t o b e r  1, 1974 
Page 2

I I /on <Ht1 no I. d o c l i lu  to prr::**. y m n  appeal, nuoh rim: 
a m o u nting  to $50 each for you, Jim,' and Dick. The case 
as to T o m  A n d e r s o n  was, as you know, dismissed so there 
w o u l d  be no fine in that regard. I have enclosed a copy 
of the Order of Dismissal as to T o m  so that you can p r o­
vide him w i t h  a c o p y  of same.

O b v i o u s l y  the cheapest and e a si est w a y  for you to 
go w o u l d  be to pay the fine and let the m a t t e r  drop.
A n  appeal to a h i g h e r  court w ould run at a m i n i m u m  
around $5,000 I'm sure before we g o t  through. This 
would only be feasible if you could get up a joint 
e f for t with a n u m b e r  of o ther f i s h e r m e n  in the area. 1 
w o u l d  suggest that if you w o u l d  c o n s i d e r  an appeal, that 
y ou w r i t e  to any of your friends w h o  do fish the beac h 
and ask them if they would be w i l l i n g  to c o n t r i b u t e  a 
c e r t a i n  amount to take the q u e s t i o n  of assi st a n c e  up on 
a ppeal to a h ig her court. I t w o u l d  c e r t a i n l y a ppoar__to 
m e  that under the d e f i n i t i o n  of a s s i s t a n c e  as rendered 
by the~~Kenai Judge, t h a t ft~ w i ll b e ~ v e r y  d i f f icult for 
o t h er set net f i s h e r m e n  to remain stric t l y  legal at all 
t i m e s . 1 would be d e l i ghted to handle the app< il as you
well know, however, if it is the c o n s e n s u s  of you and 
y o u r  fellow f i s h e r m e n  that some eth er a t t o r n e y  m i g h t  do 
a better job, I will u n d e r s t a n d  c o m p l e t e l y  and will be 
only too happy to assist w h o e v e r  is c h o s e n  for the task 
in his prep ar a t i o n  w i t h  any inform a t i o n  that I have as 
a resul t of h a n dlin g the initial hearing.

It has been a real p l e a s u r e  g e t t i n g  to kno w you 
and y o u r  fine f am ily and we will d e f i n i t e l y  be looking 
forward to seeing you  next spring. P l e a s e  let me know 
as to your thinking- with regard to t.ho q uest i o n  of an 
appeal as soon as possible.

W i t h  warmest, personal regards to y ou

HAHN, J E W E L b  & S T A N F’.LL

A. Robert llahn, Jr

ARII/da
enclos ure



IN THE D ISTRICT COURT FOR THE STATE OK ALASKA 

THIRD JUDICIAL DISTRICT 

AT KENAI '

STATE OF ALASKA, ^

Plaintiff,•• ')C •

vs. )

MARVIN E. EPPES, ) .

Defendant. ) ,

No. 74-10538 & 74-10636 *
MEMORANDUM OPINION

The statutes that the court is called upon to interpret are

A.S. 16.05.540 and 16.05.670(e). The thrust of the two statutes as they 

pertain to the complaint at bar is two-pronged: (1) In order to operate

a gill net one must have a license issued by the State; and (2) Such 

nets as are permitted by law may not be utilized unless the person to 

w h o m  the nets are licensed operates or assists in the o p e r a t i o n . It is 

the construction to be placed on the underlined language that will be 

taken up in this opinion.

Counsel for Defendant would have the Court rule that almost 

a n y  single act required for gill net fishing would be a sufficient act 

for a person to be "assisting" in the operation of his set gill n e t . 

Using this rational if a person assisted in loading his nets into a boat, 

he need never be present while his nets were being fished by other persor 

It is this Courts opinion that the Legislature put the words "or assists' 

for the simple reason of allowing the licensee the opportunity of having 

some other person assist him in the legal operation of his fish nets 

should this become necessary.

First, the Court is called upon to define the word operation 

as it pertains to the use of gill nets. Or, more specifically,)what 

activities are encompassed by the term and what activities arc not to
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be considered as part of Che operation of the nets. The Court has been 

un.ible to find any cases that specifically define "oper.ition" as it 

applies to fishing with nets. The word has been defined in general and 

non-specific terms: "operation" is doing some act or performance of some

type of :.*• rvice, work, deed, production, creation or product of work", 

rtt: L-r:.an S.S. Corp. V. Snow. 222 F. Supp 892, 897 (:>ist. Ct. Ore. 1963).

It is quickly apparent chat this definition does little to hclp'us here.

In Dale V. Saunders Bros.. 157 N.Y.S. 1062, 171 App. Div. (1916) the 

Court lieaLt with the question of what was encompassed by the phrase 

"operation of a horse-drawn vehicle." The Court stated, at p. 1063,

"the 'operation' of a vehicle drawn by horses, referred to in Workmen's

Compensation Law as a hazardous employment is not confined merely

to moving the vehicle, but relates to e v orthing incident to the employ­

ment. and includes the loading of a wagon with sand in Che course of em­

ployment. (emphasis added). The rational of this holding may be readily 

applied to the statutes at issue here. The legislature obviously intended 

to restrict the use of the g i l l . n e t s , .to.some d e g r e e , to those persons to 

w hom the nets were licensed. For if this were not their purpose there 

would be no justifieition for either the statute or the language requir­

ing the licensee to personally participate in the utilization of the nets. 

With this conclusion in hand and mindful of Che language in P tie V. Saunder 

supra, the operation of a gill net should include all activities involved 

in (1) placing, the nets in the water; (2 ) the periodic c h e ck ini’, of the 

nets and all activities necessary to such checking, including but not 

necessarily limited to pulling up the n e t s for this purpose, removing any 

fish from the nets, and returning the nets to the water after such check­

ing; and 'J) removing the nets from the water after the.period for gill- 

net fishing has ended. All of these activities should be performed by 

the person to whom the nets arc licensed, or at lepst partly performed 

by him i . the event that assistance is required. ^Conversely, none of 

these ac*ivitics should be permitted without the participation of the 

licensee. Similarly, it should not be sufficient under the statute for

■2-
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j licensee to direct from the shore any of the .move t:.nilii*:. • .>i' ivii;- 

when they are being undertaken by others in a boat; nor. from a ho.it when 

the activities are being performed on shore.

the use of gill nets to those in possession of a valid license. And the 

application for and acceptance of the license signifies an agreement by. 

the licensee to abide b y  the statutes. For all of these reasons, and 

m i n d f ul  of the general rule that criminal statutes are to be narrowly

wor d 'operation' to those activities directly related to gill net fishing.

In the same vein the Court will require, under the langtnge of 

the statutes permitting a licensee to assist in the operation of the 

gear, the same type of affirmative conduct in furtherance of successful 

gill net fishing. In 1960 OP. A tty Gen No. 12, the attorney general 

stated that the licensee must assist in the operation of the licensed 

gear (nets). The presumption leaps out that active and affirmative p a r­

ticipation in the utilization of the gill nets in accordance with the 

guidlines suggested above is required by the statute. The legislation 

was aimed at prohibiting one person from operating gill nets licensed to 

another and that is precisely Che conduct engaged in by the defendant in 

this case.

In view of the above, it is the Courts opinion Lhat a licensee 

must be present at, and physically assist, in all operations of gill net 

fishing, from the time the net is placed in the water, until it is removed 

from Che water at the close of the fishing period; however, he may be 

assisted by any other person who is licensed as a commercial fisherman, 

should the need arise.

.By passage of the statute the legislature intended to restrict

censtro**d, the Court will consider a somewhat narrow construction of the

DATED this d a y  of Kcnai



Feburusry 14, 1973

G g^ rn o r J a y  Hammond 
c J P t o l  H i l l  
Ju n e au , A laska

Honorable Sir,

Cook Inler Fishermen's Fund members present at a Februrary 9 1975 meeting

strongly recommend that we start Cook Inlet on a minimum of a three (3) day 

(18 ho u r  periods) a week fishery, as even a three day per week fishery is a 
test fishery.

This recommendation is made on the basis that there has never been adequate 

evidence that the type of closures that we have had helps build the salmon tuns.

For example, the King Salmon and early Red Salmon closure for the past 13 years.

( The Department of Fish & Game still doesn't know the strength of these runs.)

If on a three day per week fishery we find that any given stream still is 

• lacking an adequate escapement, let us enhance this stream with the use of gravel 
incubators.

Another matter that we are all concerned with is the decision made by Magistrate 

Jess Nicholas last fall in regards to the case of State of A l a s k a  vs. Marvin E. Eppes 

( C ^ £  No. 74-10636 6 74-10538 defining what the,.word, "assist" meana In Section 

1 6 ^ ^ . 5 4 0  'Limitation of Fishing' Gear Licenses in the Commercial Fishing Regulation 

book page 7.) Enclosed is a copy of the above case. Having fished before, you no 

doubt realize that legal gill net fishing will be virtually, impossible under the 
above ruling.

W e  feel the Legislature should amend or change the wording to read: (Section 
16:05.540 Limitations of Fishery - on Issuance of Fishing gear licenses.) "Assist" 

shall be defined as being present on the location and helping with any portion

of the operation. Any other licensed crew member may also operate or assist in the
operation of the above said gear.

This is protection a family set Gill Net Unit must have; and can see where
problems might also arise aboard a drift Gill nettter.

. Fnc. 2

copies to: W.I. Palmer - Executive Secretary
Clem Tillion - Senator 

Representative - Hugh Malone 

• Representative - Leo Rhodes

Jim Reardon - Doard of Fish & Came 

• James Brooks.-' Comm, of Fish & Game

•

S '  ,  - -
Cook Inlet'Fishermen's Fund Representative



A M E N D M E N T

O f f e r e d  i 

To:  _

Pa g e :

M t h e  HOUSE: By:
\ c. o •'A • t  r t i  <c

HOUSE B IL L  No. H rt t^f

SENATE B IL L  No. _________________ ___

1  L i n e :______________________

v c k .
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HOUSE JOURNAL

HOUSE RESOURCES COMMITTEE REPORT 

HB # 4 K  H #  1 S T

A recent court case has interpreted AS 16.05.5^0. so restrictively as to
i
require a gear licensee to actually have his hands on each net each 

time the net is placed, checked, and removed, during rather than just 

being present at the site of the immediate fishing operation while a 

crew member acted at his instruction. The original legislative intent 

was only to keep licenses from being operated by "remote control" from
i ,

aitown on shore or even from Seattle.

The current bill, including a minor amendment suggested by the sponsor, 

would instead require that the licensee be present "at the gear site 

and operating, assisting, or supervising the Immediate fishing operas on

tion," which would more closely fit the original legislative intent and
<

still take into account practical realities of commercial fishing.
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'MEMORANDUM
to: Honorable Bill Parker

Chairman
House State Affairs

i H

State of Alaska
D E P A R T M E N T  OF M I L I T A R Y  AFFAIRS 

date: 3 April 1975

from : Major General C.F. Necrason
The Adjutant  General

FILE NO:
TELEPHONE NO:

subject : House Bill 242

I received your memo dated 21 M a r c h  requesting my comments on 

House Bill 242.

After reviewing the bill, I feel that it appears to be sound 
and sensible. I have no basic objections.

Thank you for p roviding me the opportunit y to comment on this 

m a t t e r .



. M-EMORANDUM State of Alaska
DEPARTMENT OF MILITARY AFFAIRS

to: Honorable Bill P a r k e r  DATE. 3 April 1975
Chairman
House State Affairs m c w n

TELEPHONE NO.
from : M a j o r  General C.F. Necrason s i j b j f p t -  House Bill 242

The A djutant Genera l

I received y o u r  memo dated 21 March requesting my comments on 
House Bill 242.

A f t e r  reviewing the bill, I feel that it appears to be sound 
and sensible. I have no basic objections.

T hank you for p r o v i d i n g  me the opportunity to comment on this 
matter.



;iv

March 28, 1975

JAY S. HAMMOND, Governor

DEPARTMENT
OFFICE OF 1HE COMMISSIONER

Representative B ill Parker 
Chairm an, House State A ffairs  

Committee 
Pouch V
Juneau, Alaska 99811 

Dear Representative Parker:

Your memorandum, as well as a copy of House B ill 242, was received  
today. Thank you for sharing this information with u s.

The Department of Labor has no "dress code" per se; however, it 
is w ritten on page 21 of our "Employee Handbook" that "because we 
serve the public and there are frequent v is ito rs , it is expected that 
personal appearance be appropriate, neat and c le a n ."

I have no intention of adopting standards of d ress in this Department. 
To the best of our knowledge, we have not had any complaints on the 
attire of our employees.

I feel that the Department of Labor can better spend its time on more 
important matter of government than establishing a d ress code.

S in ce re ly ,

Edmund N. Orbeck 
Commissioner

Enclosure: "Employee Handbook"



WILLIAM A  EGAN. GOVERNOR

vr/

DEPT. OF COM M UNITY &  REGIONAL AFFAIRS
OFFICE OF THE COMMISSIONER POUCH B-JUNEAU99801

March 26, 1975

The H o n o rable  Bill Parker 
A l a s k a  House

of Representativ es 
Pouch V
Juneau, A l a s k a  99811

Dear Repre sentative Parker:

Re: HB 242

Legislative review of any dress codes and 
appearance standards adopted should apply to 
all not just those State employees classified 
and partia lly exempt.

Such a difficult thing to determine in this 
age --- a p propriate dress.

Sincerely,

Lee Mc Anerney 
Commissioner

LMcA:lb





should go to l e gislative a f fa irs to make.sure that they  
were in the correct titles.

;
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H ouse J u d i c i a r y  Com mittee  
A pril 24, 1975 
page 2

SB 99 Public reco rds

The c o m m i t t e e  felt that (b) should be in title 11. 
line 12: change h i nder to w i t h h o l d  or deny or o b s t ru cts
of to a phrase u s i n g  several other words.
line 11: change to the p e r s o n  respo n s i b l e  for the c u s tody
of the r e c ords  —  als o in line 17

HB 21}6 Liquor license

Don C l o c k s i n  stated that the first section con cerns notice. 
S e c t i o n  2 p r o v i d e s  that if one p e r s o n  objects to any license 
filed, the ABC Board  has the o p t i o n  of a c c e p t i n g  his protest. 
If 35% of the adults object, a n  e l e c t i o n  ĵ . r e q u i r e d  in 
w h i c h  they can vote to go dry. This must cover all e s t a b l i s h­
men t s  in the a r e a  and not be selective. Outside a village, 
if a m a j o r i t y  of the p e o p l e  object at a public hearing, 
the Board m a y  r efuse to grant the license. S e c t i o n  4 make s 
a v i o l a t i o n  of the law a m i s d e m e a n o r  so that T r o o p e r s  could 
be c alled in to enforce.

Mr. Bradley m o v e d  the C & PiA CS out of c ommittee do pass.
T here being no objection, it was so ordered.

SB 180 S almon Hatc he r i e s

Phil Daniel s stated that the bill will require F i s h  and Game 
to c o o p e r a t e  w i t h  p r i v a t e  h a t c h e r y  groups. This was the 
l e g i s l a t i v e  intent in a l l o w i n g  private h atchery g r o u p s  in 
the past but this a p p a r e n t l y  wTas not clear to the D e p a r t m e n t 
because some p r o ble ms developed. .. . ,

Mr Brown m o v e d  SB lbO out of committee do pass.

The co mmittee agreed that the four bills d i s c u s s e d  e a r l i e r



D E P A R T M E N T  O F 1IE V E X U E
OFFICE OF JHE COMMISSIONER / POUCH S-IUHEM 99801

M a r c h  26, 1 9 7 5

T h e  H o n o r a b l e  S a m u e l  C o t t e n  

C h a i r m a n

H o u s e  C o m m u n i t y  R e g i o n a l  A f f a i r s  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a

Re: H o u s e  Bill No. 246

D e a r  Mr. Cotten:

H o u s e  Bill No. 246, a n  A c t  r e l a t i n g  to l i q u o r  li c e n s e s  and m u n i c i p a l  

r e g u l a t i o n  of the s a l e  o f  i n t o x i c a t i n g  l i q u o r  w a s  i n t r o d u c e d  in t h e  

H o u s e  on M a r c h  3, 1975 and was r e f e r r e d  to the H o u s e  C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  and J u d i c i a r y  C o m m i t t e e s .

U n d e r  the d a t e  of M a r c h  4, 1975 I r e q u e s t e d  by m e m o r a n d u m  d a t e d  M a r c h  4, 

1975 a d d r e s s e d  to L i n d a  Brown, D i r e c t o r ,  A l c o h o l i c  B e v e r a g e  C o n t r o l  Board, 

A n c h o r a g e ,  A l a s k a  a r e v i e w  of t h e  p r o p o s e d  l e g i s l a t i o n  for c o m m e n t s  on 

c o s t s  or p r o b l e m s  of a d m i n i s t r a t i o n .

A t t a c h e d  is a c o p y  of a m e m o r a n d u m  f r o m  L i n d a  Br o w n , D i r e c t o r ,  A l c o h o l i c  

B e v e r a g e  C o n t r o l  Board, A n c h o r a g e ,  A l a s k a  c o n c e r n i n g  the s u b j e c t  b i l l .

I f  y o u  or any m e m b e r s  of y o u r  C o m m i t t e e  h a v e  a n y  q u e s t i o n s  o n  the 

m a t e r i a l  s u b m i t t e d ,  p l e a s e  c o n t a c t  th e  w r i t e r  b y  t e l e p h o n e  at 4 6 5 - 2 3 9 7  

and I w i l l  c o n t a c t  L i n d a  B r o w n  f o r  f u r t h e r  m a t e r i a l  fo r s u b m i s s i o n  to 

t h e  Commi t t ee .

V e r y  t ru l y  yo u rs ,

R. D. S t e v e n s o n  

S p e c i a l  A s s i s t a n t

c c : T h e  H o n o r a b l e  T e r r y  G a r d i n e r

. ..jQ lm to in  .................. .....................
   ----



TO:

FROM:

Linda Brown 
Director
Alcoholic Beverage Control Board 
Anchorage, Alaska

R. D. Stevenson ... s u b j e c t :  H o u s e  B i l l  l l 0 f >  2 U 6

Special Assistant 
Department of Revenue

Attached is a copy of House Bill No. 2i>6, an Act relating to liquor licenses 
and municipal regulation of the sale of intoxicating liquor..

Please review the proposed legislation and prepare a memorandum to the writer 
advising of costs or problems of administration*

DATE: Narch U, 197£

F ILE  NO:

02-001



TO
J5TATE 
of ALASKA

TO: r
R. D. S t e v e n s o n  

S p e c i a l  A s s i s t a n t  

D e p a r t m e n t  of R e v e n u e  

J u n e a u

S
f r o m :  L i n d a  E. B r o w n ,  D i r e c t o r

A B C  B o a r d  

A n c h o r a g e

d a t e  i M a r c h  12, 1 9 7 5

iUBJECT:'! H B  No. 2k6

I n  r e s p o n s e  t o  y o u r  m e m o  o n  the abo v e ,  I w o u l d  l i k e  t o  m a k e  the f o l l o w i n g  

c o m m e n t s :

T h e  a m e n d m e n t  t o  A S  0 H . 1 0 . 2 0 0  is v e r y  d i f f i c u l t .  W e  c o u l d  r e q u i r e  p o s t i n g  

a f f i d a v i t s  as i n  a n e w  a p p l i c a t i o n ,  b u t  it g r e a t l y  i n c r e a s e s  p a p e r w o r k .

I n  a l l  f a i r n e s s  t o  t h e  i n d u s t r y ,  it is a n  a d d e d  b u r d e n .  If th e p u r p o s e  o f  

t h i s  is t o  i n c r e a s e  p u b l i c  k n o w l e d g e  of  t h e i r  r i g h t  t o  p r o t e s t  a  r e i s s u a n c e ,  

it is a n  a w k w a r d  a n d  e x p e n s i v e  m e t h o d .

R e g a r d i n g  t he  a m e n d m e n t  t o  A S  0 ^ . 1 0 . 3 0 0 ,  r e f e r e n c e  is m a d e  t o  l i n e  2 7 » a n d

t h e  w o r d 3 "or o t h e r w i s e . "  I a m  in d o u b t  J u s t  w h a t  it m e a n s ,  a n d  s u s p e c t

t h a t  n o b o d y  e l s e  w i l l  e i t h e r ,  l e a v i n g  it v e r y  o p e n  t o  i n t e r p r e t a t i o n .  It

d o e s n ’t m a k e  s e n s e  to  d i s c u s s  h e a r i n g s  an d  m a k e  a v a g u e  r e f e r e n c e  t o  o t h e r

p o s s i b i l i t i e s  at t h e  s a m e  time. T h e  p u r p o s e  of t h e  h e a r i n g  is t o  d e t e r m i n e  

w h e t h e r  a l i c e n s e  m a y  b e  i s s u e d  b y  g i v i n g  e v e r y o n e  a  c h a n c e  to s p ea k .  It 

s h o u l d  l e a d  t o  a f i n a l  r e s o l u t i o n  of the issu e s .  T h e  "or o t h e r w i s e "  c o u l d  

k e e p  a n  i s s u e  g o i n g  i n d e f i n i t e l y  w i t h  all  t h e  a c c o m p a n y i n g  h e a d a c h e s  t h e s e  

s i t u a t i o n s  p ro d u c e .

T h e  r e s t  o f  t h e  a m e n d m e n t s  a p p e a r  t o  b e  h e l p f u l .

T h a n k s  f o r  y o u r  i nterest.

L E B r v k



L A W  O F F I C E S  O F

ALASKA LEGAL SERVICES CORPORAT ION
3 1 5  F I F T H  S T R E E T ,  S U I T E  8  

J U N E A U .  A L A S K A  9 9 S O I

T e l e p h o n e  5 8 6 > g ^  6425

M E M O R A N D U M  

TO: House J u d i c i a r y  Committee

FROM: Donald E. Clocksin

RE: CSHB 246 - Liquor Licensing

DATE: April 23, 1975

I. B a c k g r o u n d .
At the 3ush Justice Con ference at M into in June, 1974, 

the prob lems of alcohol in rural A lask a w e r e  d i s c us sed extensively. 
It was felt by people at the Mint o C onfer e n c e  that abuse of alcohol 
was one of the most p r e s sing problems facing the bush. While 
urban areas had ways of controlling liquor, the bush areas had 
little to say about the presence of liquor.

The C on ference adopted the f ollowing recommendatio ns 
relating to this issue:

THAT P A R T ICIPA TION OF VILLAG E PEOPLE IN VIRTUALLY 
ALL AGENCIES OF THE J U S TICE SYSTEM IS SEVERELY LACKING

1. R e c o m m e n d a t i o n : that all State regulator y agencies
guarantee village input into agency decisions by 
v i s i t i n g  the villages, and m a king the villages'

•< and wishes known to the decision body.

2. R e c o m m e n d a t i o n : that liquor licenses issued to
u n i n c orpo rated areas be revokab le upon request by 
a majority of the residents of the area w i th out  
those residents having to first organ i z e  a municipal  
government.

3. Recoipiendation: that legislation be e n acted to
enable a Native village to vote dry and enforce 
such legislation against residents of the village, 
visitors and any carrier who knowingl y transports 
liquor into the villa ge in v i o l ation of this 
legislation.
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4. R e c o m m e n d a t i o n : t h a t  l e g a l  a n d  o t h e r  p u b l i c  n o t i c e s  
to b u s h  v i l l a g e s  b e  simple, clear, a n d  b i l i n g u a l
so t h a t  they c a n  b e  u n d e r s t o o d .

5. R e c o m m e n d a t i o n : t h a t  a l l  n o t i c e s  b e  g i v e n  so t h a t  
t h e y  r e a c h  the p e o p l e ,  a n d  t h a t  r a d i o  a n d  t v  be u s e d

/■ m o r e  o f t e n  to g i v e  t h e s e  notices.

II. P r e s e n t  L a w . "-V-
T h e  p r e s e n t  p r o c e d u r e  is f o r  a n  a p p l i c a n t  to f i l e  an

a p p l i c a t i o n ,  w h i c h  m u s t  b e  p o s t e d  f o r  10 d a y s  o n  the p r o p o s e d
l i c e n s e d  p r e m i s e s ,  a t  the n e a r e s t  p o s t  office, and at o n e  o t h e r  
p l a c e .  N o  n e w  l i c e n s e  m a y  b e  i s s u e d  if t h e r e  is a l r e a d y  more 
t h a n  o n e  l i c e n s e  for e a c h  1500 p o p u l a t i o n  in t h e  c i t y  (1500 
w i t h i n  5 m i l e s  i n  u n i n c o r p o r a t e d  a r e a s ) . O n c e  i s s u e d  t h e  l i c e n s e  
is r e n e w e d  a u t o m a t i c a l l y  unit. the l i c e n s e e  is c o n v i c t e d  of a 
c r i m e  o r  t h e  B o a r d  has r e v o k e d  it. In an i n c o r p o r a t e d  c i t y . a  l o c a l  
o p t i o n  e l e c t i o n  is allowed. In u n i n c o r p o r a t e d  a r e a s  a p r o t e s t  
is a l l o w e d  w h i c h  is n o t  b i n d i n g  o n  t h e  Board. If a l i c e n s e  is 
for an u n i n c o r p o r a t e d  a r e a  m o r e  t h a n  50 m i l e s  f r o m  a m u n i c i p a l i t y ,  
2/3 o f  t h e  r e s i d e n t s  m u s t  a p p r o v e  of the i s s u a n c e  o f  a license.

In s m a l l e r  i n c o r p o r a t e d  c o m m u n i t i e s  there is n o t  s u f f i c i e n t  
law e n f o r c e m e n t  to e n f o r c e  a d r y  o r d i n a n c e ;  s t a t e  a s s i s t a n c e  
is n e e d e d .  In u n i n c o r p o r a t e d  v i l l a g e s  t h e r e  is n o  p o w e r  to go 
dry; t h e  v i l l a g e  r e s i d e n t s  ca n only o b j e c t  at t h e  i n i t i a l  
i s s u a n c e  of a license, o f t e n  w i t h o u t  s u f f i c i e n t  notice.

III. W h a t  t he B i l l  W o u l d  D o .

C S H B  246 does thre e things:

1. N o t i c e . S e c t i o n  1 m o d i f i e s  the n o t i c e  r e q u i r e m e n t s  
to r e q u i r e  p u b l i c  n o t i c e  of r e i s s u a n c e ,  r e n ewal, a n d  
t r a n s f e r  of licenses, as w e l l  as i n i t i a l  iss uance.
T he n o t i c e  shall be b i l i n g u a l  w h e r e  n e c e s s a r y ,  a n d  
s h a l l  u t i l i z e  the m o s t  e f f e c t i v e  m e a n s  of notice,  
e.g. radio, tv, etc.

2 * L o c a l  P r o t e s t s . S e c t i o n  2 p r o v i d e s  for t h r e e  
s i t u a t i o n s  in w h i c h  lo cal p r o t e s t  is a l l o w e d  in 
u n i n c o r p o r a t e d  areas. T h e  s e c t i o n  e x t e n d s  the 
r i g h t  to p r o t e s t  to r e i s s u a n c e s ,  r e n e w a l s  a n d 
transfers.

a. A  s i n g l e  r e s i d e n t  o u t s i d e  a m u n i c i p a l i t y  may 
p r o t e s t  l i c e n s e s  w i t h i n  two m i l e s  of w h e r e  ha 
lives. A  p u b l i c  h e a r i n g  in t h e  areas  m a y  be 
h e l d  by the A B C  Board.
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b. If 35% of a d u l t  r e s i d e n t s  in and a r o u n d  an 
u n i n c o r p o r a t e d  " e s t a b l i s h e d  v i l l a g e " ,  as 
d e f i n e d  by the D e p a r t m e n t  of C o m m u n i t y  and  
R e g i o n a l  A f f a i r s ,  p r o t e s t ,  an e l e c t i o n  c o n­
d u c t e d  b y  D C R A  m u s t  b e  held. T h e  r e s u l t s  a r e  
b i n d i n g  o n  t h e  Board.

c. If t h e  B o a r d  s c h e d u l e s  a h e a r i n g  t o  h e a r
. p r o t e s t s  i n  a n  u n i n c o r p o r a t e d  a r e a  o u t s i d e  

an e s t a b l i s h e d  v i l lage,  a n d  a m a j o r i t y  of 
t h e  r e s i d e n t s  w i t h i n  t w o  m i l e s  o b ject , the  
B o a r d  m a y  r e f u s e  to issue, r e i s s u e ,  renew, 
or t r a n s f e r  t h e  license.

S e c t i o n  3 of C S H B  246 limits the a u t o m a t i c  
r e n e w a l  of a l i c e n s e  to take i n t o  a c c o u n t  
t he S e c t i o n  2 p r o t e s t s .

3. L o c a l  O p t i o n  E l e c t i o n . S e c t i o n  4 p r o v i d e s  that, 
o n c e  a l oca l o p t i o n  e l e c t i o n  has b e e n  h e l d  i n  
an i n c o r p o r a t e d  area, v i o l a t i o n  of any o r d i n a n c e  
a d o p t e d  is a m i s d e m e a n o r .  This a l l o w s  the 
S t a t e  T r o o p e r s  to a s s i s t  in e n f o r c e m e n t .

IV. S u p p o r t .
P h i l l i p  Wall, e x - d i r e c t o r  o f  the A B C  Board, a s s i s t e d  in 

d r a f t i n g  t h e  C o m m i t t e e  S ubsti t u t e .  He is i n  s u p p o r t  of the 
p r i n c i p l e  o f  the bill. L i n d a  Brown, the p r e s e n t  A B C  B o a r d  
d i r e c t o r ,  s h o u l d  s u p p o r t  the bill. T he D e p a r t m e n t  of C o m m u n i t y  
a n d  R e g i o n a l  A f f a i r s  has no o b j e c t i o n  t h a t  I a m  aware of.
B e n  M a r s h ,  r e p r e s e n t i n g  the Cabaret, Hotel, and R e s t a u r a n t  
O w n e r s  A s s o c i a t i o n ,  d i d  n o t  o p p o s e  the bill, o n c e  i t  w a s  a l t e r e d  
so t h a t  the p r o t e s t  p r o c e d u r e  d i d  n o t  a p p l y  in m u n i c i p a l i t i e s .

D E C : m j b
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Sec. U4.iu.zuu. Jt'oatmg 01 application. iielore a new license is 
ssued the applicant shall post a true copy of the application for

at the location of the premises, at the nearest post office
.

and at one other conspicuous location in the area, for a period of 
10 days before the filing of the application. The applicant shall 
submit with the application proof of posting on a form to be pro­
vided by the board. (§ 35-4-22(U) ACLA 1949; nm § 1 ch 181 SLA
1953; am § 2 ch 131 SLA 1957; nm § 2 ch 197 SLA 1959; am § 7 
ch 183 SLA 1960)

Sec. 04.10.300. Protest of issuance. A resident of an area outside
• i“-an  incorporated city who desires lo protest tho isnuanco of a license 
in the voting area in which ho resides, shall serve upon the applicant 
and tho board a written statement of the reasons for his protest. 
Upon the receipt of tho protest, the board may give notice and hold 
a hearing, in the voting precinct in which the protestant resides,

• at which all persons interested may he heard. If nt tho hearing 
it appears tlmt the majority of the citizens over tho ago of 19 
years, residing within two miles of tho place for which a liconne

H s nought, object to the issuance of tho license, the board shall re- 
“ fuse to issue tho license. (§ 85-4-22(10) ACLA 1949; nm § 1 ch 181 

SLA 1953; am § 2 ch 131 SLA 1957; am § 2 ch 197 SLA 1959; am
§ 4 ch 53 SLA 1973)

Effect of ninemlmcnt. — Tho 1078 f.ccinlotlvo committee report.—Kor 
Amendment substituted “city" for report on ch. CH, SLA. 1D7JI (GBIJII 
"town" in tho (lrnt nontenec ond “ID" 802), bco  1978 House Journal, pp. 798, 

‘ 7 ' 1 • 'for “81“ in the third aontonco. 885. . s ‘ *
t 1 •1 * . . . . . .  • • ■ r ••- p • -    *



A  M  E N  D  M  E N  T

TO: C S H 3  246 B Y  F.LIASON

O n  p a g e  1, l i n e  6, a f t e r  "licenses", insert: "'ees,"

O n  p a g e  1, b e t w e e n  l i n e s  8 a n d  9, insert, a n d  r e n u m b e r  b i l l  

s e c t i o n s  a c c o r d i n g l y :

* S e c t i o n  1. A S  0 4 . 1 0 . 1 1 0  is a m e n d e d  to r e a d :  . 1
S e c .  0*1.10.110.. W H O L E S A L E  L I C E N S E ,  (a) T h e  h o l d e r  o f  a  g e n e r a l  V

)
w h o l e s a l e -  l i c e n s e  c a y  s e l l  i n t o x i c a t i n g  l i q u o r s  i n  t h e  o r i g i n a l  p a c k a g e , 1 
a n d  w i n e  i n  b u l k ,  i n  q u a n t i t i e s  o f  n o t  l e s s  t h a n  f i v e  w i n e  g a l l o n s  t o  

h o l d e r s  o f  l i c e n s e s .  T h e  h o l d e r  o f  a g e n e r a l  w h o l e s a l e  l i c e n s e  m a y  'not, 

s e l l  t o  a  c o n su m e r . .  L i q u o r  r e q u i r i n g  i n t e r n a l  r e v e n u e  s t r i p  s t a m p s  

shall, h a v e  t h e  s t a m p s  i n t a c t  o n  t h e  p a c k a g e .  A g e n eral, w h o l e s a l e  l i -
• ’ .* t

c e n s e  s h a l l  b e  r e q u i r e d  f o r  e a c h  d i s t r i b u t i n g  p o i n t .  T h e  g e n e r a l  

w h o l e s a l e  l i c e n s e  f e e  s c h e d u l e  is b a s e d  u p o n  t h e  t o t a l  a m o u n t  o f  b u s i­

n e s s  t r a n s a c t e d  d u r i n g  a n y  y e a r  a n d  is $ 5 0 0  a s  a m i n i m u m  l i c e n s e  fee, 

to  a c c o m p a n y  t h e  a p p l i c a t i o n ,  a n d  in p a y m e n t  o f  t h e  f e e  f o r  t h e  f ir s t  

$ 5 0 , 0 0 0  o f  b u s i n e s s  t r a n s a c t e d ,  a n d ,  in a d d i t i o n  t h e r e t o ,  a sum, e q u a l  

t o  o n e  p e r  c e n t  o f  t h e  b u s i n e s s  t r a n s a c t e d  d u r i n g  the y e a r  f o r  w h i c h  

t h e  l i c e n s e  is I s s u e d .  [ O N  T H E  B U S I N E S S  T R A N S A C T E D  D U R I N G  A M Y  Y E A R ,

A B O V E  $ 5 0 , 0 0 0  A N D  NOT. O V E R  $ 7 5 , 0 0 0     A E E E  O P  $ 250

A 3 0 V 2  $ 7 5 , 0 0 0  A N D  M O T  O’/E Ft $ 1 0 0 , 0 0 0    A P E E  O P  $ 500
I

A B O V E  $100,.000 A M D  N O T  O V E R  $ 1 2 5 , 0 0 0    A F E E  O P  $ 750

A B O V E  $ 1 2 5 , 0 0 0  A N D  N O T  O V E R  $ 1 5 0 , 0 0 0    A F E E  O P  $ 1 0 0 0

A B O V E  $ 1 5 0 , 0 0 0  A N D  N O T  O V E R  $ 1 7 5 , 0 0 0     A F E E  O P  $1 2 5 0

A B O V E  $ 1 7 5 , 0 0 0  A N D  N O T  O V E R  $ 2 0 0 , 0 0 0    A  P E E  O P  $ 1 5 0 0

A B O V E  $ 2 0 0 , 0 0 0  A M D  N O T  O V E R  $ 2 5 0 , 0 0 0    A P E E  O P  $ 2000
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HOUSE J O URNAL

House J udiciary Committee 
Statement of Intent 
CS HB 246

T h e” pr esent p rocedure is for an appli cant to file an 
application, w h i c h  must be posted for 10 days on the proposed  
licensed premises, at the nearest post office, and at one other 
place. No new license m a y  be issued if there is already more 
than one license for each 1500 pop ula t i o n  in the city (1500 
w i t h i n  5 miles in unincorporated areas). Once issued the license 
is renewed automatically unless the licensee is convicted of a 
crime or the Eoard has revoked it. In an i n c orpo rated city a local 
o ption election is allowed. In uninco r p o r a t e d  areas a p r otes t 
is allowed w h i c h  is not binding on the Board. If a license is 
for an unincorpor ated area more than 50 miles from a municipality, 
2/3 of the residents must approve of the issuance of a license.

In smaller incorporated communities there is not sufficient 
law en for c e m e n t  to enforcj a dry ordinance; state assistance 
is needed. In u n i ncorporated villages there is no power to go 
dry; the v i l lage residents can only object at the initial 
issuance of a license, often without sufficient, notice.

What the Bill Would D o .

CSHB 246 does three things:

1. N o t i c e . Section 1 modifies the notice requirements 
to require public notice of reissuance, renewal, and 
transfer of licenses, as well as initial issuance.
The notice shall be bilingual where necessary, and 
shall utilize the mo st effective means of notice, 
e.g. radio, tv, etc.

2. L o cal P r o t e s t s . Section 2 provides for three 
situations m  which local protest is allowed in 
unincorporated areas. The section extends the 
right to protest to reissuances, renewals and 
t r a n s f e r s .

a. A single resident outside a m u nici pality may 
protest licenses w i t h i n  two miles of where he 
lives. A public hearing in the areas may be 
held by the ABC Board.

b. If 35% of adult residents in and around an 
unincorporated "established village", as 
defined by the Department of Community and 
Regional Affairs, protest, an election  c o n­
ducted by DCRA m u s t  be held. The results are 
binding on the Board.

c. If the Board schedules a hearing ti hear 
protests in an unincor porated area outside 
an established village, and a majority of 
the residents with in two miles object, the 
Board may refuse to issue, reissue, renew, 
or transfer the license.

Section 3 of CSHB 246 limits the aut omatic 
renewal of a license to take into account 
the Section 2 protests.

3. Local Option E l e c t i o n . Section 4 prov ides that, 
once a l^cal option election has been held  in
an incorporated area, vi olation of any ordinance 
adopted* is a misdemeanor. This allows the 
State Troopers to assist in enforcement.
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H o u s e  J u d i c i a r y  C ommittee 
S t a t e m e n t  of Intent 
CS H B  2k6

T h e ~ p r e s e n t  p r o c e d u r e  is for an a p p l i c a n t  to file an 
ap p l i c a t i o n ,  w h i c h  m u s t  b e  p o s t e d  for 10 days on the p r o p o s e d  
l i c e n s e d  premises, a t  the n e a r e s t  p o s t  office, and at one ot her 

• p l a c e .  No n e w  license  m a y  be i s s u e d  if there is a l r e a d y  more 
than one l i c e n s e  for each 1500 p o p u l a t i o n  in the city (1500 
w i t h i n  5 m i l e s  in u n i n c o r p o r a t e d  areas). Onc e issued the l i cense  
is r e n e w e d  a u t o m a t i c a l l y  u nless  the l i c ensee is c o n v i c t e d  of a 
c r i m e  or the B o a r d  has r e v o k e d  it. In an i n c o r p o r a t e d  ci ty a local, 
o p t i o n  e l e c t i o n  is allowed. In u n i n c o r p o r a t e d  areas a p r o t e s t  
is a l l o w e d  w h i c h  is n o t  b i n d i n g  on the Board. If a l i cense is 
for an u n i n c o r p o r a t e d  area more t h a n  50 mil es f r o m  a m u n i c i p a l i t y ,  
2/3 of the r e s i d e n t s  m u s t  approve o f  the i s s u a n c e  of a license.

In s m a l l e r  i n c o r p o r a t e d  c o m m u n i t i e s  there is n o t  s u f f i c i e n t  
law e n f o r c e m e n t  to e n f o r c e  a dry ordinance; state a s s i s t a n c e  
is needed. In u n i n c o r p o r a t e d  v i l l a g e s  there is no p o w e r  to go 
dry; the v i l l a g e  res idents can onl y o b j e c t  at the initial  
i s s u a n c e  of a license, o f t e n  w i t h o u t  s u f f i c i e n t  notice.

I W h a t  the Bill W o u l d  Do.■     »■—    ——
.

C S H B  246 does three things:

1. N o t i c e . S e ct ion 1 m o d i f i e s  the n oti ce r e q u i r e m e n t s  
to r e qu ire p u b l i c  n o t i c e  of reissuance, renewal, and 
t r a nsfer of licenses, as well as initi al issuance.
The notice shall be b i l i n g u a l  w h e r e  necessary, and 
shall u t i l i z e  the m o s t  e f f e c t i v e  m eans of notice, 
e.g. radio, tv, etc.

2. L o cal P r o t e s t s. S e c t i o n  2 provide s for three 
situat i o n s  in w h i c h  local p r o t e s t  is a l l o w e d  in 
u n i n c o r p o r a t e d  areas. T h e  section extends the 
ri g h t  to p r o t e s t  to r e i ssu ances, r e n ewals and 
transfers.

a. A s ingle r e s i d e n t  o u t s i d e  a m u n i c i p a l i t y  may 
p r o t e s t  licenses w i t h i n  two miles of w h e r e  he 
lives. A  p u b l i c  h e a r i n g  in the areas may be 
held by the A B C  Board.

b. If 35% of a d u l t  r e s i d e n t s  in and a round an 
u n i n c o r p o r a t e d  "estab l i s h e d  village", as 
de f i n e d  by the D e p a r t m e n t  of C o m m u n i t y  and 
Regional Affairs, protest, an e l e c t i o n  c o n­
duc t e d  by D C R A  m u s t  b e  held. The r e s ults are 
bi n d i n g  on the Board.

c. If the Board s c h e d u l e s  a h e a r i n g  to hear 
protests in an u n i n c o r p o r a t e d  area o u t s i d e  
an e s t a b l i s h e d  village, and a m a j o r i t y  of 
the residents w i t h i n  t w o  miles object, the 
Board may r efuse to issue, reissue, renew, 
or transfer the license.

Section 3 of CSHB 246 limits the a u t o m a t i c  
r e new al of a license to take into a c c o u n t  
the S e ction 2 protests.

3 . Loca l O ption E l e c t i o n . S e c t i o n  4 p r o v i d e s  that, 
o n c e  a local o p t i o n  e l e c t i o n  has b e e n  held in
an i n c o r p o r a t e d  area, v i o l a t i o n  of any o r d i n a n c e  j 
ad opted Is a misdem eanor. This allows the 
State T r o o p e r s  to a s s i s t  in enforcement.





A L A S K A  S T A T E  L E G I S L A T U R E  - H O U S E  OF R E P R E S E N T A T I V E S

13 M a y  1975
R e p r e s e n t a t i v e  T i m  Wallis 
P o u c h  V
Juneau, A l a s k a  99811 

De a r  Rep. Wallis:

Y o u  w e r e  i nterested in h a v i n g  some of m y  comments on House Bill 
256, w i t h  partic u l a r  refer e n c e  as to h o w  physicians were licensed 
in our state as con tr a s t e d  to dentists.

Really, the issue as I see it, is the ease w i t h  w h i c h  a licensure 
takes place for physicians, and the diffi culties incountered in 
ge t t i n g  a dentist licensed.

Lets take a p h y s i c i a n  first and I w i l l  explain to you h o w  it 
works. I A  p h y s i cian comes from any m e d i c a l  school in the United 
States, and he can also come from Canada and Engl n d  and some 
o t h e r  foreign c o u n t r i e s . All he has to have is a license in 
a n o t h e r  state and have good referenc es so that we k n o w  he is 
not a kook, and we can license h i m  on the same day he arrives 
in the state. I have done it m a n y  times. We license physicians 
by endorsement. We don't use reciprocity, obviously, since we  
d on't have any m e d i c a l  schools or dental schools to reciprocate 
w i t h .

But any physician, or all physicians in the United States, can 
be l i c ensed in A l a s k a  simply, quickly, and easily. It is 
ex t r e m e l y  rare for one to be turned down. P r o bably 95% of the 
a pplicants are licensed w i t h o u t  difficulty. This encourages 
physic i a n s  to come into the state. We don't care who they 
w o r k  for, w h e t h e r  they w o r k  for themselves, for non-prof it  
corporations, for the Teamsters, for the Sisters, for the local 
governments, or for the state. It's all the same.

The M e d i c a l  Exam ining Board has a m e m b e r  in the big cities around 
the state and the applicant has to have an interview with the 
bo a r d  m e m b e r  who grants h i m  a te mporary license and then the 
p aper w o r k  is finished up in the routine m a n n e r  by the Department 
of Commerce.

The Dental Board of course does not w o r k  the same way. Dentists 
are n o t  li censed by endorsement. They are licensed only by 
examination. W h e n  a p h y s i c i a n  takes an examination, he has to 
go o u tside to a U n i v e r s i t y  and take the exam there, or take a 
N a t i o n a l  Exam, b e cause it is m u c h  b ette r than the local doctors 
trying to come up w i t h  a w r i t t e n  exam  for him.
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The dentists only give their e x a m i n a t i o n  once each year. Quite 
a few of the applicants are s c r e ened out b efor e they are p e r m i t t e d  
to take the exam. Of those w h o  are p e r m i t t e d  to take the exam, 
m y  u n d e r s t a n d i n g  is that about h a l f  of them pass it. There  is no
w a y  p o s sible  for a dentist to take the w r i t t e n  exam, or the p ractical
e x a m  that they give him, at an outside University, or to take it 
f r o m  a disint e r e s t e d  third party.

Wh a t  I w o u l d  recommend, is any changes that are going to be made,
be that dentists that are licen sed in Washington, Oregon, and 
Califo r n i a  n o w  be p e r m i t t e d  to p r a c t i s e  in A l a s k a  b y  licensing 
them on endorsement. For example if 100 dentists gra duate from 
the U n i v e r s i t y  of C a l i f o r n i a  in June, ev eryone of them should 
be quali f i e d  to p r a c tise d e n t i s t r y  in Alaska, and should be able 
to get a license up here by endorsement, simply by p r e s e n t i n g  
their g r a d u a t i o n  certificate from the dental school, letters of 
re f e rence regar d i n g  char acter and p r o f e s s i o n a l  ability, a n d  their 
Ca l i f o r n i a  license.

The dentists have  testified at the HESS m e e t i n g  that East Coast 
de n t istry is inferior. Of course I don't b e lieve this. I came 
from P e n n s y l v a n i a  and I think the U n i v e r s i t y  of P e n n s y l v a n i a  has 
as good a dental school as exists in the U ni ted States. The same 
w i t h  N e w  York. The same w i t h  all the states b a c k  there. The 
schools are good. The dentists have said that the W e s t  Coast 
schools are good. Okay lets license them all b y  endorsement. I 
don't see any n e e d  to go through this far-out examin a t i o n  they 
chose. A l s o  the bill should provide that e x a m i n a t i o n  of dentists 
for licensure in our state can be conducted by outs ide Unive r s i t i e s  
or dental schools. There are also those exams, w r i t t e n  and 
practical, theoretical and technical, could be m a d e  available 
to the Board of E x a m i n e r s .

The Board of Examine rs of the Dent al Board, just like the Board 
of Examiners of any p r o f e s s i o n a l  board, should include at least 
one n o n - p r o f e s s i o n a l  person so that the public has some m o r e  to 
say about licensure of the p r o f e s s i o n a l  peoples. I think that 
.'Senator Croft has a bill in the Senate w h i c h  w o u l d  put a lay 
p erson on the Board of the Bar E x a m i n e r s .

The only r eas on that Nome has three doctors n o w  at the Norto n 
Sound H ealth Corporation, w h i c h  I v i s i t e d  last winter, is because 
it is easy to get: p hy sicians to come to Alaska. They can get 
licensed here easily. But you can't get a dentist licensed  easily, 
and that means y o u  can't get them to go to Nome, or Kotzebue, or 
Barrow, or any place else in the state, w i t h o u t  p l a nning ahead for 
a long time and then h av ing the Dental Board decide h o w  m a n y  
dentists are going to p r a ctise in the state. I w i l l  be the first 
to admit that b r i nging in m o r e  dentists m a y  make it h a r d e r  on the 
private p r a ctition ers w h o  are here. But I think  the duty is to 
the c o n s u m e r s , and not to the p r o v i d e r s .
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If the Natives w e r e  operat ing a H e a l t h  C enter they should be 
able to hir e the dentist, and put h i m  on the H e a l t h  Center 
p a y r o l l  as an employee, just like ever body else. For three 
years I've ope rated a H e a l t h  Clinic in Anchorage, called the 
A n c h o r a g e  N e i g h b o r h o o d  H e a l t h  Center. It was under a F e deral 
grant. We had five physicians w o r k i n g  in that clinic over the 
years, and there are two w o r k i n g  there now. I a m  no longer 
a s s o c i a t e d  w i t h  the Center. But w e  h a d  no trouble getting 
physi c i a n s  because w e  could get them licensed  so quickly and 
easily. But w e  coul d n e v e r  get a dentist. We w a n t e d  a dental 
program, and our consumers n e e d e d  it, but there was no way w e  
could give it to them. W7e w e r e  able to hire  physicians for 
$35,000 a year w h o  w e r e  go od physicians and c ompetent to do 
the job that n e e d e d  to be done. It was easy to get physicians 
f r o m  the P ublic Health Service and from the military, because 
they k n e w  it only took a day to get licensed if they w a n t e d  
to enter priva te p r a ctise here. But the dentists h ad to plan 
ahead at least a year, and the young guys in the service just 
don't p l a n  ahead that far.

I c e r t a i n l y  think d e n t istry is important. And I think that the 
q u ali ty of d e n t istry is v e r y  important. But certainly no m o r e  
important than medicine. Quality  is true because physicians 
are g e n e r a l l y  contro l l e d  through hospital staffs, so that they 
can not do certain procedures in the hopitals unless they are 
fully qualified, non e the less a phy sician w h o  just operates 
an office practise and doesn't utilize  the hospital still takes 
care of peoples lives everyday. He takes care of the w h o l e  
person. We want the quality of both m e d i c i n e  and denti stry to 
be high, but I can not see h o w  it w o u l d  be lowered by licensing 
e v e r yone w h o  graduated this year from the Univer s i t y  of 
C a l i f o r n i a  Dental S c h o o l .

One should also rem ember that the army and the Public  Health 
Service  send dentists and physicians all over the state, and 
they don't meet any state licensing laws. They don't have to.
But the Public H e a l t h  Service Dentist who is practising  in 
K o t z e b u e  is discha rged from the service and the next day he 
can not practise on those same people b e cause he can not get a 
license in this state. That just doesn't m a k e  any sense to me.

T he Board of Examinors of any profes s i o n  is given their special 
p o s i t i o n  for the purposes of pro tec t i n g  the public from poor 
q u ality p r a c t i s i o n e r s . They are not given the power to regulate 
the numbers who practise in the profession. E v e r ybody  w h o  is 
q u a l i f i e d  to p ractise in the profession, and who applies for a 
license, must be licensed. I am sure the L e gislature did not 
intend the professions to control the n u m b e r  of pr actitioners 
w h o  p r a c t i s e  in the state arbitrarily. I k n o w  the Bar A s s o c i a t i o n



does this, but we don't seem to h a v e  m u c h  control over them. 
But p u tting lay people on the Bar or Board I'm sure w o u l d  
help alot too.

If I c a n  be of any further assistan ce to y o u  dn provi d i n g  
other ideas let m e  know.

Sincerely y o u r ? ,

M i k e  Beirne



S T A T E M E N T  BY T H E A L A S K A  D E N T A L  S O C I E T Y

H B  *256

'rhexe ar e  s e v e r al  p r e - e x i s t i n g  f a c t s  t h a t  m u s t  b e  c o n s i d e r e d  in c o n t e m p l a t i n g  a bill 

tha t so v i t a l l y  a f f e c t s  th e  d e n t a l  car e  a v a i l a b l e  to A l a s k a n s .  T h e y  a r e  as follows:

1) T h e  d e n t a l  act and e x a m i n i n g  b o a r d  ex is t s  to d e t e r m i n e  a n d  m a i n t a i n  a goo d 

q u a l i t y  o f  p r o f e s s i o n a l  c o m p e t e n c y .

2) R e c i p r o c i t y  is b y  d e f i n i t i o n  a t w o - w a y  a g r e e m e n t .  In 1 9 5 6  the dental b o a r d 

o f f e r e d  r e c i p r o c a l  r i g h t s  t o  e v e r y  s t a t e  a n d  o n l y  N e w  H a m p s h i r e  ac cepted. T h e  

s t a t e s  m o s t  l i k e l y  to feel p o s i t i v e  t o w a r d  s u c h  an a g r e em e n t ,  W a s h i n g t o n  and 

O r e g o n  d e c l i n e d  b e c a u s e  t h e y  felt it w o u l d  a l l o w  an exo d u s  from Alaska. . . 

n o t  e n o u g h  to b e  n o t i c e a b l e  below, but  a s i g n i f i c a n t  loss to Alaska. M u c h  w o r k  

is b e i n g  d o n e  w i t h  r ec i p r o c i t y ,  b u t  it can n o t  be c o n s i d e r e d  "s a f e"  at this tim e 

u ntil t h e  level o f  d e n t a l  e d u c a t i o n  is mo r e  s t a nd a r d i z e d , a n d  all state dental 

b o a r d s  c e a s e  g i v i n g  f a v o r e d  t r e a t m e n t  or, worse, r u b b e r  s t a m p i n g  l i c e n s e s  to 

g r a d u a t e s  o f  th e  school(s) o f  t h e i r  r e s p e c t i v e  states.

3) T h e  p e r m i t  s y s t e m  wa s  i n c l u d e d  in the dental act m a n y  y e a r s  ag o  to a n s w e r  a 

u n i q u e  n e e d  f o r  o u t l y i n g  a r e a s  in a q u i r i n g  d e n t i s t s .  It a l l o w s  for a c o m m u n i t y  

to a q u i r e  a d e n t i s t  w i t h o u t  delay, an d  yet m a i n t a i n s  the q u a l i t y  control. T h e  

b o a r d  can i s s u e  a pe r m i t  u p o n  b e i n g  s a t i s f i e d  the a p p l i c a n t  m e e t s  c e r t a i n  r e q u i r e­

me n t s  as set forth a n d  then r e q u i r e s  the g r a n t e d  p e r m i t t e e  to t ake the n e x t  b o a r d  

exam.

A n y t h i n g  t h a t  wil l  o p e n  h o l e s  in this b a s i c  q u a l i t y  control s y s t e m  w o u l d  be 

d i s a s t r o u s  to the u n s u s p e c t i n g  p u b l i c .  T h i s  bill will gut the cxi ing dental 

act to the d e t r i m e n t  o f  the publ i c ,  n o t  t h e dentist.



N o w  e n t e r s  H B  "256 d u r i n g  H e a l t h  Ct S o c i a l  S e r v i c e s  c o m m i t t e e  h e a r i n g s ,  t h e  a u t h o r  

s t a t e ,  t h a t  t h e  n a t i v e s  are s e t t i n g  up h e a l t h  care o r g a n i z a t i o n s  a n d  r e q u i r e  thi s 

l e g i s l a t i o n  i n  o r d e r  to p r o c e e d  w i t h  s e t t i n g  up c l i n i c s  an d  n e g o t i a t i n g  w i t h  p o ­

te n t i a l  d e n t i s t  e m p l o y e e s .  H e  a l s o  s t a t e s  t h e y  h a v e  h a d  n o  p r o b l e m  w i t h  the e x i s t i n g  

s t a t u t e s  to date!

T h e  a u t h o r  a l s o  v i v i d l y  d e s c r i b e s  the t r a g i c  typ e  o f  c a r e  r e c e i v e d  b y  s o m e  o f  t h e  

v i l l a g e r s  w h e r e  t e e t h  a r e  e x t r a c t e d  on a w h o l e s a l e  b a si s  a n d  n o  f o l l o w - u p  c ar e  

p r o v i d e d !  Y e t  t his t y p e  o f  " s e r v i c e "  is p e r f o r m e d  b y  t h a t  s i n g l e  g r o u p  o f  d e n t i s t s  

t h a t  a r e  no t s u b j e c t  to b o a r d  c o n t r o l - - t h e  p u b l i c  h e a l t h  s e r v i c e  de n t i s t .

T h e  A l a s k a  D e n t a l  S o c i e t y  h a s  b e e n  w o r k i n g  h a r d  ar.d e f f e c t i v e l y  in  t r y i n g  to do 

a w a y  w i t h  j u s t  t h i s  t y p e  of thing. It h a s  b r o u g h t  about m o r e  c o m p r e h e n s i v e  t a r e  

b e i n g  o f f e r e d ,  m o r e  ca r e  to a d u lt s ,  p r e v e n t i v e  care, and a s i g n i f i c a n t  a m o u n t  o f  

c o n t r a c t  c are b y  p r i v a t e  A l a s k a  de n t i s t s .  A to p  level A m e r i c a n  D e n t a l  A s s o c i a t i o n  

C o m m i t t e e  w a s  b r o u g h t  to A l a s k a  at the A l a s k a  Dental S o c i e t y ' s  r e q u e s t  to r e v i e w  

t h e  level and  typ e  o f  c a r e  r e c e i v e d  b y  A l a s k a  n a t i v e s  a nd  t h e y  m a d e  r e c o m m e n d a t i o n s  

to the  I n d i a n  H e a l t h  S e r v i c e  i n  1974.

T h e r e  h a s  b e e n  a v a s t  i m p r o v e m e n t  in a s h o rt  time. T h e r e  is m u c h  m o r e  to be d o n e  

a n d  yet p r o g r e s s  to d a t e  is s i g n i f i c a n t  c o n s i d e r i n g  the w h e e l s  that m u s t  be t u r n e d  

a n d  b u r e a u c r a t i c  c h a n g e s  req u it e d .

T h i s  b ill will  a l l o w  m o r e  d e n t i s t s  to c o m e  in w i t h o u t  c o n s i d e r a t i o n  fo r  q u a l i t y  a n d  

do  it w i t h i n  the n a t i v e s  own o r g a n i z a t i o n !  T h i s  w o u l d  b e  an i n c r e a s e  in the p r o b l e m  

a n d  a c o n d i t i o n  I ' m  sure t h e y  w o u l d  not wan t to occur. T h e  n a t i v e s  can l east a f f o r d  

t o  p e r p e t u a t e  the d o u b l e  level d e n t a l  care. T h e y  h a v e  s u f f e r e d  enough!



If, in fact, o t h e r  p e o p l e  o r  g r o u p s  suc h  as the T e a m s t e r s  or c h a i n  d e n t a l  groups 

d e s i r e  t h i s  l e g i s l a t i o n  to e n a b l e  t h e m  t o  s e r v e  t h e i r  pe r s o n a l  needs, th e same 

q u e s t i o n  m u s t  b e  raised. Do y o u  w a n t  to take this h i g h  ris k  a p p r o a c h  in o r d e r  to 

s a t i s f y  t h ei r  i m m e d i a t e  n e e d s ?  A  s i g n i f i c a n t  p e r c e n t  o f  t h o s e  t a k i n g  the A l a s k a  

B o a r d  E x a m  failed, t h e r e b y  p r o t e c t i n g  t h e  public. W i t h  a m a n d a t o r y  o p e n  d o o r  

f o r  p e r m i t s,  o r  ope n  r e c i p r o c i t y  t h i s  s a m e  p e r c e n t  o f  B o a rd  f a i l u r e s  w o u l d  b e  

p r a c t i c i n g  on y o u r  f r i e n d s  a n d  m a y b e  family!

'Hie A l a s k a  d e n t i s t s  are t r u l y  d e d i c a t e d  t o  p r o v i d i n g  g o o d  c a r e  for all A l a s k a n s  

a n d  r e m a i n  w i l l i n g  to w o r k  w i t h  a n y  g r o u p  t o w a r d  s o l v i n g  t h e i r  de n t a l  c are 

p r o b l e m s .  T h e y  a r e  e q u a l l y  d e d i c a t e d  to t h e i r  r e s p o n s i b i l i t y  in m a i n t a i n i n g  

a  g o o d  level o f  care. T h e y  feel t h i s  b i l l  w o u l d  u n d e r m i n e  a n d  d e s t r o y  th e  v e r y  

p r i n c i p l e  that e s t a b l i s h e d  t h e  D e n t a l  A c t  and 3oard. As n e w  n e e d s  r e q u i r e  ch a nges, 

A l a s k a  d e n t i s t s  w a n t  to w o r k  t o  a l l o w  t h e s e  c h a n g e s  to come to pass in t h e  m a n n e r  

t h a t  w i l l  m a i n t a i n  the m a x i m u m  p u b l i c  benef it .


