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DEPARTMENT OF REVENUE
OFFiCE OF WE COMMIWONER / POUCH S — JUNEAU 99801

M a r c h  6, 1975

The H on orable T e r r y  G a r d i n e r  
Ch a ir ma n
House Ju di ci ar y Com m it te e 
A l a s k a  State L e gi sl at u re  
3tate capitol 
Juneau, A l as ka  99811

Dear Mr. Gardiner:

re House Bill No. 209

House Bill No. 2C9, an Act r e l at in g to penalties under the Alaska 
income tax was introd uc e d on F e b r ua ry  26, 1975 and r eferred to 
the House Commerce and J u d i c i a r y  Committees.

For the cons id er at i on  of the J u d i c i a r y  Committee, I a m  e n c l o si ng  
a copy of a m e m o r a n d u m  da te d  M a r c h  5, 1975 fron. F r e d er ic k P. Boetsch, 
D eput y Commissioner, De pa r t m e n t  of Revenue ou tl i ni ng  present v i o l a­
tion problems of the w i t h h o l d i n g  tax laws by n o n - r e s i d e n t  work er s  
e m ployed in the c o n s t r u c t i o n  of the T ra ns - A l a s k a  pipe l in e and s e t­
ting forth the n e c e s s it y of the pro p os ed  le gislation for prote ct io n 
o f  the State Treasury.

If you or any m e m b er s of yo ur  C o m m it te e have any qu es t io ns  on the 
m a t e ri al  submitted, ki ndly a dvise the writer by te lephone at 
465-2397 and I will cont ac t Mr. Boetsch for further m a t e ri al  or 
testimony.

Ve ry  truly yours,

R. D. Stevenson 
Special As si stant

R D S :lw 

E n cl osure

cc Fr ed erick P. Boetsch 
D eputy Comm is s io ne r 
D epartment of Revenue



-MEMORANDUM State of Alaska
TO:

FROM:

R. D. Stevenson, S p ec i al  Asst. DATE: M a r c h  5, 1975
O f f i c e  of the C o m m i s s i o n e r
D e p a r t m e n t  o f  R e v e n u e  FILE N0:

TELEPHONE NO:

F r e d e r i c k  P. B o e t s c h  Sl/y  f ? '' subject : H0 u s e  Bill 209
D e p u t y  C o m m i s s i o n e r  T  
D e p a r t m e n t  o f  Reve nu e

A  r e c e n t  su rvey b y  a u d i t o r s  and e n f o r c e m e n t  off ic er s of the 
D e p a r t m e n t  of R e ve nu e i n d i c a t e d  t ha t there was a s u b s t a n t i a l  
v i o l a t i o n  of the w i t h h o l d i n g  tax laws by n o n - r e s i d e n t  w o r k e r s  
c o n n e c t e d  w i t h  the T r a n s - A l a s k a  Pipeline. The v i o l a t i o n  c o n s i s t e d  
o f  s u b m i t t i n g  a F o r m  W-4 (the w i t h h o l d i n g  tax declaration) w i t h  
an u n r e a s o n a b l e  n u m b e r  of e x e m p t i o n s  claim ed  w h i c h  led to a zero 
w i t h h o l d i n g  tax. In some cases we found as m a n y  as 50 or 60 
e x e m p t i o n s  had b e e n  claimed. The o b v i o u s  ob je c ti ve  of c l a i m i n g  
so m a n y  e x e m p t i o n s  w o u l d  be to insure tha t there w o u l d  be no 
state income taxes w i t h h e l d  fro m their p a y  checks. W i t h o u t  
w i t h h o l d i n g  it is u n l i k e l y  that we w o u l d  ever recei v e any tax 
from these individuals.

A l t h o u g h  it w o u l d  be p o s s i b l e  to p r o s e c u t e  these i n d i v i d u a l s  
un de r o u r  e x i s t i n g  fraud statutes, the s tandard of p r o o f  is q u i t e  
c o m p l i c a t e d  and the ti m e r e q i r e d  to cond u ct  an i n v e s t i g a t i o n  
w o u l d  be such that m a n y  of t hese in di v i d u a l s  m a y  ha ve  left the 
state b y  the time any ac tion co ul d be brought. In r e v i e w i n g  the 
f e d e r a l  I n t e rnal Revenue- Cod e w i t h  r e s p e c t  to this p r o b l e m  we  
find th at  they have a s p e c i f i c  stat ut e w h i c h  a d d r e s s e s  i t s e l f  to 
the q u e s t i o n  of p e r s o n s  s u p p l y i n g  false i n fo rm a ti on  to an e m p l o y e r  
for w i t h h o l d i n g  purposes. T he p r o p o s e d  bill is c o n s i s t a n t  w i t h  
th a t p r o v i s i o n  of the Inte r na l R e v en ue  O d e .  B a s i c a l l y  it a l lo ws  
us to p r o s e c u t e  for fraud, an individu' wo sup pl ie s false 
i n f o r m a t i o n  or w i l l f u l l y  fails to supp i n fo rm a ti on  to his 
e m p l o y e r  for p u r p o s e s  of w i t h h o l d i n g  the A l a s k a  I ncome Tax. W i t h  
this kin d of p r o v i s i o n  it is m e r e l y  n e c e s s a r y  for us to e s t a b l i s h  
that such false i n f o r m a t i o n  w a s  p r o v i d e d  to the e m p l o y e r  o r  that 
such i n f o r m a t i o n  w a s  wi th held. It is not n e c e s s a r y  to a d d r e s s  
o u r s e l v e s  to the m o r e  c o m p l e x  q u e s t i o n  of income tax e v a s i o n  as 
such.

A l t h o u g h  the p u n i s h m e n t  is a m i s d e m e a n o r ,  and the jail t e r m  is 
for on e year, we felt that a $5000 m a x i m u m  fine w a s  n e c e s s a r y  in 
or de r to e n c o u r a g e  c o m p l i a n c e  since in m o s t  cases that w o u l d  be 
m o r e  th an  the tax itself. A p e r s o n  then would run the ris k of 
h a v i n g  to pay  the tax and a fine as w e l l  as p o s s i b l y  s e r v i n g  some 
time in jail.

We feel that a s t at ut e p r o v i d i n g  for a d i r e c t  p e n a l t y  for s u b­
mi t t i n g  false i n f o r m a t i o n  to an e m p l o y e r  for w i t h h o l d i n g  p u r p o s e s  
w i l l  a l l o w  us to p r o c e e d  m o r e  s w i f t l y  agai n st  v i o l a t o r s  and t h e r e­
by c u r t a i l  the p r o b l e m  b e f o r e  it get s  out of hand.

©A6J0:?



R. D. S t e v e n s o n  ■ -2- M a r c h  5, 1975

It is d i f f i c u l t  to m e a s u r e  the e f f ec t s on T r e a s u r y  of this b i l l  
since w e  do n o t  ha v e a to t al  g r a s p  of the e xtent of the p r o b l e m  
or h o w  m u c h  m o n e y  m i g h t  come in as a r e s u l t  of w i t h h o l d i n g  on 
these individuals. However, o b v i o u s l y  the ef fect w i l l  be p o s i t i v e  
since it w i l l  b r i n g  m a n y  m o r e  p e op le  un de r  the w i t h h o l d i n g  p r ov is io n s.

We a n t i c i p a t e  no a d d i t i o n a l  a d m i n i s t r a t i v e  costs a d m i n i s t e r i n g  
this b i l l  since W i t h o l d i n g  T ax Audits, in c o n n e c t i o n  w i t h  the 
p i p e l i n e  project, are a p a r t  of the P i p e l i n e  Impact Budget.

F P B :lw



A M  E N D  M E K T

TO: H O U S E  B I L L  NO. 209 BY E L I A S O N

Page 1. line 7: before the p e r i o d  add: and p r o v i d i n g  for an ef f ective

date"

Page 2, line 18: add the following:

* Sec. 2. AS ^ 3 - 2 0 . 335(g) is a m e n d e d  to read:

(g) A p er so n r e q u i r e d  to collect or t ru t hf ul ly  acco un t for a tax

i m p o s e d  by this c h a pt e r who w i l f u l l y  fails to collect the tax or to 

t r u t h f u l l y  account for and pay over the tax, or w i l f ul l y a t t e m p t s  in 

any m a n n e r  to evade the tax or the payme nt  of it is, in a d d i t i o n  to 

o t h e r  p e n a l t i e s  p r o v i d e d  by law, liable to a civil p e n al ty  e qu al  to 

the to ta l amount of the tax evaded, not collected, not a c c o u n t e d  for, 

or not paid over. This p e n a l t y  is in pl ac e of the tax not ot he rw is e

pa i d to the state. The civil p e n a l t y  shall be paid u po n d e m a n d  by the

c o m m i s s i o n e r  or his de si gnee, and shall be assessed and c o l l e c t e d  in 

the same m a n n e r  as taxes are a s s e s s e d  and collected under this chapter. 

Any r e f e r e n c e  in (a) - (f) of this sect io n to "tax" impos e d refe rs  

al s o to the civil p e n a l t y  p r o v i d e d  u nd er  this subsection.

* Sec. 3. This Act takes e ffect i mm ed i a t e l y  in accord an c e wi th  AS 01.10.-

0 7 0 ( c ) .





vct3  n  c n

k J A Y  S .  H A M M O N D ,  G o v e r n o r

DEPARTMENT OF REVENUE

OFFICE OF THE COMMISSIONER / POUCH S — JUNEAU 99801

A p r i l  14, 1975

T h e  H o n o r a b l e  T e r r y  G a r d i n e r  

C h a i r m a n

H o u s e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l 

J u n e a u ,  A K  99811

D e a r  Mr. Gardiner:

re H o u s e  Bill No. 211

H o u s e  Bill No. 211, a n  A c t  r e l a t i n g  to the a d m i n i s t r a t i o n  of state 

tax and r e v e n u e  laws w a s  i n tr od uc ed on F e b r u a r y  26, 1975 and w as 

referre d to the H o u s e  Com me rc e, J u d i c i a r y  and F i n a n c e  Co mmi tt ee s.

F o r  the c o n s i d e r a t i o n  of the H o u s e  J u d i c i a r y  Comm it te e,  I am 

e n c l o s i n g  a copy  of a m e m o r a n d u m  d a t e d  M a r c h  12, 1975 from  

F r e d e r i c k  P. Boetsch, D e p u t y  C o m m i s s i o n e r  of the D e p a r t m e n t  of 

R e v e n u e  o u t l i n i n g  the a d m i n i s t r a t i v e  n e e d  for the pr op ose d l e g i s­

lat i o n  w h i c h  is h o u s e k e e p i n g  in n a t u r e  and a d v i s i n g  of n o  a d m i n­

is t r a t i v e  costs.

If you  or any m e m b e r s  of y o u r  C o m m i t t e e  h a v e  any qu e s t i o n s  on the 

m a t e r i a l  s ubmitted, k i n d l y  a d v i s e  the w r i t e r  by t e l e pho ne  at 4 6 5 - 2 3 9 7  

and I w i l l  co n t a c t  Mr. B o e t s c h  w h o  w i l l  r e t u r n  to J u n e a u  by m i d - w e e k  

for f u r t h e r  m a t e r i a l  or  testimony.

V e r y  t r u l y  y o u r 3 ,

S p e c i a l  A s s i s t a n t

R D S :sp 

E n c l o s u r e

cc F r e d e r i c k  P. B o e t s c h  

D e p u t y  C o m m i s s i o n e r  

D e p a r t m e n t  of R e v e n u e



w•I STATE 
o f ALASKA

✓ . *

1

TOj r R. D. Stevenson 
Special Assistant 
Department of Revenue d a t e  , March 12, 1975

FROM i

H
■;
v & •

•; *■A*:,

a
f t  .

Frederick P . Boetsch
Deputy Commissioner for Taxation
Department of Revenue

SUBJECT: HB 211

House B ill 211 is an administrative housekeeping measure designed to provide 
uniformity in  the administration of our various tax laws. It also provides for 
the hiring of out-of-state agents to audit the books and records of out-of-state 
taxpayers, in  addition to our present power to enforce collection of taxes by 
this means.

Presently, each of our tax laws have separate administrative procedures with 
repect to c iv il penalty, interest, disclosure of tax returns and reports, taxpayer 
remedies, and payment of taxes. This frequently creates confusion in the mind 
of the taxpayer and his representatives. It also causes administrative diffi­
culties since a different procedures apply to each tax type. Finally the lack 
of uniformity is probably unfair to the taxpayer since it unnecessarily compli­
cates his compliance with our various tax laws.

This b ill, then, would eliminate the various administrative procedures mentioned 
from the different specific tax chapters and place these provisions under the. 
general administrative chapter, of Title 43.

Since the propose of this b ill is to provide for administrative uniformity in 
procedures and ease of compliance with our tax laws by taxpayers, we see 
no direct effect on Treasury, However, anything which eases compliance 
and provides for fair and more uniform standards in general has a postive 
effect on taxpayer compliance and, hence, on the Treasury.

We anticipate no administrative costs in connection with this b i l l .

FPB: sp



I M S P A K T M E K T  ttV  I t E v V K N t E
OFFICE OF THE COMMISSIOHER / POUCH S-IUHEAU 99801

March 13, 1975

The Honorable Bob Bradley 

Chairman

House Commerce Committee 

A l aska St.'te L egislature 

State Capitol 

Juneau, Alaska 99811

Dear Mr. Bradley:

re House Bill No. 211

House Bill No. 211, an Act relating to the administration of state, 

tax and revenue laws was introduced on February 26, 1975 and was 

referred to the House Commerce, Judiciary and Finance Committees.

For the consideration of the Commerce Committee, I am enclosing a 

copy of a me m o r a n d u m  dated March 12, 1975 from Frederick P. Boetsch, 

Deputy Commissioner of the Department of Revenue outlining the 

a dministrative need for the proposed legislation which is housekeeping 

in nature.

If you or any members of your Committee have any questions on the 

material submitted, kindly advise the w riter by telephone at 

665-2397 and I wi l l  contact Mr. Boetsch for further material or 

testimony.

Very truly yours,

R. D. Stevenson 

Special Assistant

R D S :sp 
F.nclosure

cc The Hon orable Terry Cardlner

Chairman________________________
. ..House..JLudlciar y  Commi t1ce  ............

The Honorable Hugh Malone 

Chairman

House Finance Committee 

Frederick P. Boetsch 

Deputy Commissioner for Taxation 

Department of Revenue



STATE 
of ALASKA

TO : [—
' R. D. Stevenson

Special Assistant
Department of Revenue DATE , March 12, 1975

FROM : . s J d P v ? ' SUBJECT:Frederick P. Boetsch J r  ^  HB 211
Deputy Commissioner for Taxation 
Department of Revenue

House B ill 211 is an administrative housekeeping measure designed to provide 
uniformity in  the administration of our various tax laws. It also provides for 
the hiring of out-of-state agents to audit the books and records of out-of-state 
taxpayers, in addition to our present power to enforce collection of taxes by 
this means.

Presently, each of our tax laws have separate administrative procedures with 
repect to c iv il penalty, interest, disclosure of tax returns and reports, taxpayer 
remedies, and payment of taxes. This frequently creates confusion in the mind 
of the taxpayer and his representatives. It also causes administrative diffi­
culties since a different procedures apply to each tax type. Finally the lack 
of uniformity is probably unfair to the iexpayer since it unnecessarily compli­
cates his compliance with our various tax laws.

This b i l l , then, would eliminate the various administrative procedures mentioned 
from the different specific tax chapters and place these provisions under the 
general administrative chapter, of Title 43.

Since the propose of this b ill is to provide for administrative uniformity in 
procedures and ease of compliance with our tax laws by taxpayers, we see 
no direct effect on Treasury, However, anything which eases compliance 
and provides for fair and more uniform standards in general lias a postive 
effect on taxpayer compliance and, hence, on the Treasury.

We anticipate no administrative costs in connection with this b ill.

FPB: sp



STATE 
of ALASKA

TO;* r R. D. Stevenson 
Special Assistant 
Department of Revenue

FROM: Frederick P. Boetsch 
Deputy Commissioner for Taxation 
Department of Revenue

d a t e  : M a r c h  12, 1975

SUBJECT: HB 211

House Bill 211 is an administrative housekeeping measure designed to provide 
uniformity in the administration of our vai’ious tax laws. It also provides for 
the hiring of out-of-state agents to audit the books and records of out-of-state 
taxpayers, in addition to our present power to enforce collection of taxes by 
this means.

Presently, each of our tax laws have separate administrative procedures with 
repect to c iv il penalty, interest, disclosure of tax returns and reports, taxpayer 
remedies, and payment of taxes. This frequently creates confusion in the mind 
of the taxpayer and his representatives. It also causes administrative diffi­
culties since a different procedures apply to each tax typo. Finally the lack 
of uniformity is probably unfair to the taxpayer since it unnecessarily compli­
cates his compliance with our various tax laws.

This b ill, then, would eliminate the various administra t e  procedures mentioned 
from the different specific tax chapters and place these provisions under the 
general administrative chapter, of Title 43.

Since the propose of this b ill is to provide for administrative uniformity in 
procedures and ease of compliance with our tax laws by taxpayers, we see 
no direct effect on Treasury. However, anything which eases compliance 
and provides for fair and more uniform standards in general has a postive 
effect on taxpayer compliance and, hence, on the Treasury.

We anticipate no administrative costs in connection with this b ill.

FPB:sp



^ M a r c h  23,

The H o n o r a b l e  B i l l  Ray • . ' v .
S e n a t o r  • " . #
A l a s k a  State- Senate
Juneau, Alaska-' 9980 1 '’ ’

Dear S e n a t o r  R a y  : • ■  - • ' ;

Pursuant to your request, we have reviewed, 
federal t a x  statutes and our statute on p u b l i c i t y  of returns 
and disclosure .of information contained in i n d i v i d u a l  ret

T h e  inspection of federal returns b y  states is -.V ; 
clearly p r o h i b i t e d  by § § 6103 of the Internal Revenue Code,,
unless t h e - p u r p o s e  of such inspection 13 for the admi n i s t r a t i o n
of state tax laws.- If for this purpose, then i n s p e c t i o n  w i l l  .. 
only be p e r m i t t e d  upon the written request of t h e  governor.
S e c t i o n  6103 (b)(2) provides i n  part as follows:
• • • • . -;fVv- ' *• . - • . ‘ _• . *• “"•* 'V *

•* ' 7 ':r: f k ^ z : Y : All income returns filed with r e s p e c t  t o  ’- 
; .-77..'the..taxes imposed by chapters 1, 2, 3, a n d . 6 

shall be open to inspection b y  any o f -  
; ^ ' ^ f i c l a l ,  body, o r  commission, l a w f u l l y  charged  

the administration of any State tax law,
-5-v^.if the, inspection is for the p u r p o s e  o f  such 

• administ r a t i o n  or for the purpose o f  obtaining**
'7V'^'-'^information to be furnished to l o c a l  taxing 'r - 
- ^ ' ^ ' a u thorities as provided in this paragraph-'.,.

. T h e  inspection .shall be p e r m i t t e d ' o n l y  u p o n  - 
. 7',:;.w r i t t e n  request of the governor. o f _ s u c h  State.

- -V • Any information thu3 secured by any*; 7;'..
•‘'••7.̂ 7official, body, or commission of a n y  S t a t e  m a y  

used o n l y  for the admi n i s t r a t i o n  of t h e ' t a x  
*•'•7.̂ laws- of such State . . . (emphasis added);:;'y : * •

. . ' * "»• • -’;v • - - T - * ■ - r ’?'V-•’ ■
It appears f r o m  the language of this section that a n y - i n s p e c t i o n  
r e q u e s t  not w i t h i n  the meaning of the phrase ’’admi n i s t r a t i o n  of  
state tax l a w s” woul d  be denied.

■* * *• •. - -7 *. * . *• * •* r~**vV\ ‘ • ’T; • •“ * * * * • i* . . » - «.

: ; A s  this exchange-is administers^, these retu r n s  are 
m a d e  av a i l a b l e  on any basis outside the D e p a r t m e n t  of R e v e n u e  " 

i n c l u d i n g  i n t ernal State law enforcement- a g e n c i e s . ' 5w . t -.-1 nn



‘.Se n a t o r  B i l l ' R a y 23, 1972 
- 2 -  -

w o u l d  m a k e  'it u n l a w f u l  f o r  a ny s t a t e  o f f i c e r  o r  e m p l o y e e  to 
d i s c l o s e  a n y  i n f o r m a t i o n  c o n t a i n e d  In a fe;deral r e t u rn .

. • r / v T h e  A l a s k a  S t a t u t e  o n  thi s  s u b j e c t  Is n o t  as e x p l i c i t
as t he f e d e r a l  s t a tu t e,  b u t  t h e  sa me  p u r p o s e  a n d  I n t e n t  c a n  be 
a s s u m e d  f r o m  t he e x i s t i n g  l an gu a g e .  AS 4 3 . 2 0 . 1 9 0 ( a )  p r o v i d e s  I n  
part: . •••  ̂ '• : ‘ - ’ ^ . • .■

•‘ * '• . * " • ! **• *■ j - * V*.••** '** •' ’ ** ! “* • * . •• • •• ■’ 1 f* ••••* ^ ;

E x c e p t  w h e n  r e q u i r e d  I n  o f f i c i a l  i n v e s t l -  . 
gabion.- . . It is u n l a w f u l  for a n  o f f i c e r  o r  •

• v e m p l o y e e  o f  t he s t a t e  to d i v u l g e  o r  m a k e  k n o w n  •*
v- ,'v t h e  a m o u n t  o f  i n c o m e  or t h e  p a r t i c u l a r s  set o u t  ' .

as d i s c l o s e d  in a  r e p o r t  o r  r e t u r n  u n d e r  thi s •’*.£

chapter, v.- ■' .v'*: ■: V  •- \\ :~
. . ■ .i.e. i-"-v •••• ■ • ~ ’* ■ . ’’’••• ‘ 't;*

:• /• : U n d e r  this l a n g u a g e ,  It is unla.wful f o r  a n y  s t a t e  ' •••
e m p l o y e e  o r  o f f i c e r  to r e v e a l  a n y  I n f o r m a t i o n  u n l e s s  t h e  p u r p o s e  
o f  s u c h  d i s c l o s u r e  la w i t h i n  the m e a n i n g  o f  t h e  p h r a s e  ’’exc e p t  
w h e n  r e q u i r e d  i n  o f f i c i a l  investigat io n. "-  It h a s  b e e n  H e l d  tha t • 
the I n t e n t  a n d  p u r p o s e  o f  s t a t e  a n d  f e d e r a l  s t a t u t e s  i m p o s i n g  
s e c r e c y  i n  r e s p e c t  t o  i n c o m e  t a x  r e t u r n s  is to p r e v e n t  d i s c l o s u r e  
of c o n f i d e n t i a l  i n f o r m a t i o n  to t h o s e  w h o  do n ot h a v e  a  l e g i t i m a t e  
i n t e r e s t  i n  it’. \ * " • .r : ')

• . A s  t h i s  l a w  h as b e e n  a d m i n i s t r a t i v e l y  I n t e r p r e t e d  b y  
the S t a t e ,  t a x  I n f o r m a t i o n  is n o t  s h a r e d  b y  the D e p a r t m e n t  of 
R e v e n u e  w i t h  o t h e r  a g e n c i e s  of the S t a t e  i n c l u d i n g  I n t e r n a l  law 
e n f o r c e m e n t  a g e n c i e s  e x c e p t  w h e r e  a p o s s i b l e  v i o l a t i o n  o f  the

- S t a t e’s t a x  laws, is i nd ic a t e d .  • -Vv.

: •:*; 1 
/ .A g r e a t  d e a l  o f  t a x  i n f o r m a t i o n  is c o m p u t e r i z e d  in t h e

i n t e r e s t  o f  e f f i c i e n c y - -' T h e r e  has n e v e r  b e e n  a n y  p r o p o s a l  to c o n­
ne c t  the D e p a r t m e n t  o f  R e v e n u e  d a t a •p r o c e s s i n g  a c t i v i t y  w i t h  t he 
J u s t i c e  I n f o r m a t i o n  S y s t e m  d a t a  p r o c e s s i n g  a c t i v i t y .  U n d e r  the 
c i r c u m s t a n c e s  i t ' s e r v e s  n o  p u r p o s e  and o n l y  a p o t e n t i a l  f o r  m i s -  - 

: c h i e f  a n d  confusion, w o u l d  o c c u r’f r o m  such an e n d e a vo r.

W e  trust".this d i s c u s s i o n  w i l l  b e  h e l p f u l .

J E H r s s  
J c r  ‘

•Sincere l y,’

J o h n  E. H a v e l o c k  
A t t o r n e y  G e n e r a l

- f c o  e.v\Lv.̂  ‘ .- . ' i - .

G o o ^ v n o V ’̂

.  U'i. S a ^ c H o ^



(

C - J

>Jovaster 21. 1372

Tha E cn crab la  H ika B radcer, Chairman 
Liegisiahive. A u d it  Committee r>
915 K a liu a  S t r e e t  . • •„
F a irb a n k s , A lask a  95701 ;• * . . * •

i • • . . ’

D ear Sir- B radnerr

A t  t h e  re q u e s t o f  th e  Budget and A u d it  Committee- 
o f  th e  L e g is la tu r e  , th e  Di-vis io n  o f  l e g i s l a t i v e  A u d it  i s  
exam ining Departm ent o f  H e a lth  and S o c ia l  S e r v ic e s  re co rd s  
r e la t in g ,  t o  th e  A d u lt  P u b lic  A s s is ta n c e  and A id  t o  F am ilies  
w ith  Dependent C h ild ren  programs t o  determ ine w h eth er r e c i p i ­
e n ts  a re  i n  f a c t  e l i g i b l e  and f o r  w hat amount o f  payment.

As one method o f  v e r i fy in g  income in fo r m a tio n  sub­
m itted. t o  th e  Departm ent o f  E e a lth  and S o c ia l  S e r v ic e s  by 
in d iv id u a ls  re c e iv in g  s e r v ic e s  from th e  Departm ent, the'C orc- 
r a itte a  w ould l i k e  th e  L e g is la t iv e  A u d it D iv is io n  to  e:<anice. 
S t a t e  inccsrae ta n  r e tu r n s  on f i l e  w ith  th e  Departm ent o f  
Revenue, and wage in fo rm a tio n  subm itted by employees and 
em ployers t o  th e  Departm ent ox Labor in  c o n n e c tio n  w ith  
a d ji in is tr a tia n  o f  th e  S t a t e  Employment S e c u r i ty  A c t.

• In fo rm a tio n  c o lle c te d  under each o f  th e s e  A c ts  i s  
p r o te c te d  by s p e c i f i c  s t a tu t o r y  p r o v is io n s  g u a ra n te ein g  con­
f i d e n t i a l i t y  t o  th e  re c o rd s  in  th e  Departm ents o f  L a b o r 1/  
and Revenue 2 /  r e s p e c tiv e ly  and e s ta b lis h in g  c rim in a l p e n a l­
t i e s -  On th e  o t h e r  hand, under a th ir d  p ro v isio n , o f  s t a t u t e , 
th e  D iv is io n  o f  L e g is la t iv e  A u d it i s  e n t i t l e d  to  have access  
t o  th e  re c o rd s  o f  e very  S t a t o  agency w hether c o n f id e n ti a l  o r  
n o t -  3 /  v. ' ‘ • • •

You have asked w hether th e  L e g is la t iv e  A u d ito r  has  
th e  a u th o r ity  t o  examine- such record s and you have advanced 
c o g e n t reason s f o r  h is  b ein g  allow ed t o  do s o .  You have

. V

1 7  AS 2 3 .2 0 .1 1 0 (a )  

2 /  AS 4 3 .2 0 .1 9 0 (a) 

3/ AS 2 4 . 2 0 . 2 7 1 (b)

( -



The Honorable Hike Drainer
Fairbanks, Alaska
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s t a t e d  t h a t  t h e r e  i s  n o  r e a s o n  t o  b e l i e v e  t h a t  t h e  L e g i s l a­
t i v e  A u d i t o r  is a n y  m o r e  l i k e l y  t o  d i v u l g e  i n f o r m a t i o n  
o b t a i n e d  t h a n  D e p a r t m e n t  p e r s o n n e l  w o u l d  in. t h e  p e r f o r m a n c e  
o f  t h e i r  d u t i e s -  Y o u  h a v e  f u r t h e r  s t a t e d  t h a t  i n  a n y  p u b ­
l i s h e d  r e p o r t s ,  s p e c i f i c  n a m e s  a n d  r a w  d a t a  w o u l d  n o t  b e  
r.ada p u b l i c .  Y o u  h a v e  a l s o  e x p r e s s e d  t h e  v i e w  t h a t  A r t i c l e  
IX, S e c t i o n  14 o f  t h a  C o n s t i t u t i o n  o f  Alaska. r e q u i r e s  t h e  
D e p a r t m e n t s  o f  R a v e n n a  a n d  L a b o r  t o  o p e n  t h e i r  r e c o r d s  t o  
r e v i e w ,  r e g a r d l e s s  o f  c o n f i d e n t i a l i t y .  T h i s  p r o v i s i o n  s t a t e s  
t h a t  t h e r e  s h a l l  b a  a  l e g i s l a t i v e  a u d i t o r  w h o  " s h a l l  c o n d u c t  
p o s t - a u d i t s  a s  p r o s c r i b e d  b y  l a w  a n d  s h a l l  r e p o r t  t o  t h e  
l e g i s l a t u r e  a n d  t o  t h e  g o v e r n o r . "  F i n a l l y ,  y o u  h a v e  i n d i c a t e d  
t h a t  s u c h  a c c e s s  i s  i n h e r e n t  i n  t h e  g e n e r a l  i n v e s t i g a t i v e  
a u t h o r i t y  o f  l e g i s l a t i v e  b o d i e s  a n d  i s  e v e n  r e q u i r e d  b y  t h e  
s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  a n d  t h at , a s  a  p r a c t i c a l  n a t t e r ,  
a n y  c u r t a i l m e n t  o f  t h e  L e g i s l a t i v e  A u d i t o r’s  a c c e s s  t o  a n y  
S t a t e  a g e n c y  r e c o r d s  w i l l  d r a s t i c a l l y  r e d u c e  t h e  a b i l i t y  o f  
t h a  L e g i s l a t u r e  t o  r e v i e w  o p e r a t i o n s  o f  t h e  e x e c u t i v e  b r a n c h .

I n i t i a l l y ,  i t  s h o u l d  b e  n o t e d  t h a t  t h e  c o n f i d e n t i­
a l i t y  o f  t h e  r e c o r d s  in q u e s t i o n  i s  n o t  f o r  t h e  b e n e f i t  o r  
c o n v e n i e n c e  o f  tit a e x e c u t i v e  b r a n c h  o f  g o v e r nm e n t  n o r  f o r  t h e  
c o n v e n i e n c e  o f  t h e  l e g i s l a t i v e  b r a n c h ,  b u t  c o n s t i t u t e s  a  
r e c o g n i t i o n  b y  t h e  L e g i s l a t u r e ,  through, t h e  e n a c t m e n t  o f  law, 
o f  a  r i g h t  o f  p r i v a c y  a d h e r i n g  t o  t h e  i n d i v i d u a l  s u b m i t t i n g  
t h e  d a t a .  .

T h i s  r i g h t  o f  p r i v a c y  w a s  r e c e n t l y  g i v e n  c o n s t i t u­
t i o n a l  s t a n d i n g  b y  t h e  p e o p l e  o f  A l a s k a  t h r o u g h  t h e  a d o p t i o n  
o f  a a  a m e n d m e n t  a f f i r m i n g  that, " T h e  r i g h t  o f  t h e  p e o p l e  t o  
p r i v a c y  i s  r e c o g n i s e d  a n d  s h a l l  n o t  b e  i n f r i n g e d . "  4 /  T h e  - 
L e g i s l a t u r e  i s  d i r e c t e d  t o  i m p l e m e n t  t h i s  s e c t i o n ,  b u t  t o  t h e  ;
e x t a n t  that: i t  h a s  n o t  d o n e  s o ,  u n d e r  A r t i c l e  X X X ,  S e c t i o n  9 ■ • *■'
o f  t h e  C o n s t i t u t i o n  o f  A l a s k a ,  t h a  p r o v i s i o n s  o f  .the C o n s t i t u -  •. 
t i o a  " s h a l l - b e  c o n s t r u e d  t o  b e  s e l f - e x e c u t i n g  w h e n e v e r  p o 3 3 i b l a .‘
I n  p r o p o s i n g  t h i s  p r o v i s i o n  to t h a  p e o p l e  w e  d e e m  that' t h e  v
L e g i s l a t u r e  m u s t  h a v e  b e e n  a w a r e  n o t  o n l y  o f  t h e  l i k e l y  e f f e c t  
o f  A r t i c l e  A T I ,  S e c t i o n  9 , b u t  c f  t h e  b o d y  o f  l e g a l  a u t h o r i­
t i e s  a n d  l i t e r a t u r e  w h i c h  h a v e  h i s t o r i c a l l y  g i v e n  m e a n i n g  t o  
t h e  c o n c e p t  o f  t h e  r i g h t  o f  p r i v a c y .  5 /  R a t i f i c a t i o n  a n d

T? A r t i c l e  I, S e c t i o n  22, a d o p t e d  A u g u s t  2 2 ,  1 9 7 2  ( a c t u a l
e f f e c t i v e  date: O c t o b e r  1-1, 1372)

5 /  T h e  l i t e r a t u r e  o n  t h e  l e g a l  b a s i s  o f  t h e  r i g h t  o f  p r i v a c y  
is' v o l u m i n o u s . A  r e c a n t  i n t r o d u c t i o n  n a y  b e  r o u n d  i n  
7 7  Y a l a ,  L.J. 475, 4 3 1  (1963) o r  67 M i c h i g a n  L .  R a w  1C 91, 
1 2 2 3  (1359) - T h e  o r i g i n a l  d e f i n i t i o n  o f  t h e  r i g h t  i n  
A m e r i c a  n a y  b e  f o u n d  i n  t h a  w o r t  o f  S a m u e l  D. W a r r e n
• a n d  L c u i s  D. B r e e d e r s  4 LTarv. L. Rev. 1 9 3  (1330) .
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frhile r e a d i l y  a c k n o w l e d g i n g  t h a  s u p r e m a c y  o f  t h e  
j u d i c i a l  b r a n c h  i n  t h a  e x p o u n d i n g  o f  t h a  C o n s t i t u t i o n  o r  
A l a s k a ,  tills o p i n i o n  s h o u l d  b e  c o n s i d e r e d r a s  a  d e f i n i t i v e  
i n t e r p r e t a t i o n  o f  t h e  l a w s  o f  A l a s k a  f o r  o f f i c e r s  o f  . t h e  
e x e c u t i v e  b r a n c h  u n t  I  a n  o r d e r  o f  a  c o u r t  o r  c o m p e t e n t  j u r i s  
di.ctioa r u l e s  o t h e r w i s e  * § /

I n  rvy o p i n i o n ,  t h e  d a t a  c o l l e c t e d  b y  t h e  D e p a r t -  • 
r e n t  o f  L a b o r  a n d  t h e  D e p a r t m e n t  o f  R e v e n u e  i s  w i t h i n  t h e  
a m b i t  o f  t h e  p r o t e c t i o n  i n t e n d e d  t o  b e  a f f o r d e d  b y  t h e  R i g h t  
o f  P r i v a c y  r e c o g n i z e d  b y  A r t i c l e  I, S e c t i o n  2 2  o f  t h e  C o n s t i­
t u t i o n  o f  A l a s k a .  E a c h  o f  t h e s e  d e p a r t m e n t s  7 /  h o l d s  p r i v a t e  
i n f o r m a t i o n  i n  t r u s t  t o  t h e  individual, s u b m i t t i n g  i t  t o  t h e
e x t e n t  o f  t h a  o b l i g a t i o n  o f  t h e  r i g h t  o f  p r i v a c y .  .-

* * • • • ’ / * •

T n e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  h a s  r e c o g­
n i z e d  t h e  r i g h t  a s  c o n s t i t u t i n g  a  c o n e  o f  f u n d a m e n t a l  c o n c e r n  
f o r  p e r s o n a l  r i g h t s  a n d  l i b e r t i e s  w h i c h  p r e d a t e s  t h e  B i l l  o f  
R i g h t s  o f  t h e  C o n s t i t u t i o n  o f  o u r  country i n  o r i g i n .  M a n y  
o f  t h e  g u a r a n t e e s  o f  t h e  B i l l  o f  R i g h t s  d e s c r i b e  s p e c i f i c  
a r e a s  o f  t h i s  z o n e .  G r i s w o l d  v. Connecticut,. 3 S 1  U . S .  473 
( 1955). '

T h e  r i g h t  o f  f r e e d o m  o f  s p e e c h  d e c l a r e d  i n  A r t i c l e  
I, S e c t i o n  5 o f  t h e  C o n s t i t u t i o n  o f  A l a s k a  a n d  t h e  c o r r e s­
p o n d i n g  r i g h t  t o  r e m a i n  s i l e n t  f o u n d  i n  S e c t i o n  9 o f  A r t i c l e  
I  h a v e  b e e n  e n r i c h e d  b y  t h e  a d o p t i o n  o f  t h i s  a m e n d m e n t
e s t a b l i s h i n g  a  r i g h t  o f  p r i v a c y  b i n d i n g  o n  j u d i c i a l ,  l e g i s l a­
t i v e  a n d  e x e c u t i v e  b r u n c h e s  a l i k e . ' ; I . • \ * . . ‘ '

S e c t i o n  1 4  o f  A r t i c l e  I r e l a t i n g  t o  s p » r c h  a n d  *
s e i z u r e  r c u 3 t  b e  i n t e r p r e t e d  w i t h  d u e  r e g a r d  t o  tu***- r i g h t  o f  
p r i v a c y  a s  m u s t  S e c t i o n  20 r e l a t i n g  t o  t h e  q u a r t e r i n g  o f  
s o l d i e r s .  T h a  l i s t  o f  p o t e n t i a l  a p p l i c a t i o n s  o f  t h e  c o n s t i­
t u t i o n a l  r i g h t  o f  p r i v a c y  i s  n o t  h e r e  e x h a u s t e d .

T h e  r i g h t  o f  a s s o c i a t i o n ,  f o r  i n s t a n c e ,  w h i c h  h a s  
b e e n  e x p o u n d e d  b y  t e a  S u p r e m e  C o u r t  l a r g e l y  w i t h i n  t h e

?>7 I n  t h e  a b s e n c e  o f  j u d i c i a l  e n f o r c e m e n t ,  e x e c u t i v e  i n t e r­
p r e t a t i o n  i s  a  n e c e s s i t y ,  c . f .  L a i r d  v. T a t u m ,  40 U . S .  
L . W . ,  4 3 5 0  (June 27, 1 972). ~

7 /  I n  t h a  i n t e r e s t  o f  b r e v i t y ,  t h i s  o p i n i o n  w i l l  d i s c u s s  t h e  
a p p l i c a t i o n  o f  t h e  R i g h t  o f  P r i v a c y  t o  i n c o m e  t a x  r e c o r d s  
A  p a r a l l e l  a n a l y s i s  l e a d s  us t o  o u r  i d e n t i c a l  conclusion, 
r e g a r d i n g  E m p l o y m e n t  S e c u r i t y  Reco r ds .



c o n t e x t  of the F i r s t  A m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e
U n i t e d  States, i s  y e t  or.s m o r e  a s p e c t  of t h e  r i g h t  o f  p r i v a c v .
T h i s  r i g h t  h a s  a l r e a d y  b e e n  c o n s t r u e d  £3 p r o h i b i t i n g  u n d e r  ~ .' 
c e r t a i n  c i r c u m s t a n c e s  t h e  g a t h e r i n g  o r  d i s t r i b u t i o n  o f  i n —  
f o r m e  t i e s  b y  c o v e n o e n t  a b o u t  i n d i v i d u a l s .  K e n  t o f f  v. X c h o r d .  
3 1 3  F . S u p o .  1 1 7 5  (D.C. 1 S 7 0 ) . I n  N A A C ?  v. A l a b a m a , 3 5 7 " i l l s ,  ' 
*143 (1357), t h e  C o u r t  n o t e d  t h a t  e v e n  t h o u g h  t e a  i n t e n t  o f  
t h e  g o v e r m h e n t a i  a c t i o n  c h a l l e n g e d  m a y  a p p e a r  t o  b e  t o t a l l y  
u n r e l a t e d  t o  p r o t e c t e d  l i b e r t i e s ,  if t h e  n a t u r a l  e f f e c t  i s  t o  ' 
i n h i b i t  t h e  e x e r c i s e  o f  a  r i g h t ,  t h e n  i t  i s  c o n s t i t u t i o n a l l y  
s u s p e c t .  T h e  C o u r t  t h e r e u p o n  c o n c l u d e d  t h a t  t h a  m e m b e r s h i p "  
l i s t s  o f  t h e  a s s o c i a t i o n  '‘w e r e  s o  r e l a t e d  t o  t h e  r i g h t  o f  t h e  
m e m b e r s  t o  p u r s u e  t h e i r  l a w f u l  p r i v a t e  i n t e r e s t s  privately'* 
t h a t  t h e y  w e r e  i m m u n e  f r c n  s t a t e  s c r u t i n y .

T h e  r i g h t  o f  p r i v a c y  i s  n o t  a b s o l u t e  b u b  l i e s  i n  
f i n e  b a l a n c e  w i t h  t h e  r i g h t  o f  g o v e rn m e n t  a n d  o f  t h a  p u b l i c  .. 
t o  g a t h e r  a n d  u s e  i n f o r m a t i o n  f o r  t h e  p u r p o s e  o f  a s s u r i n g  
t h e  c o m m o n  good.. T h e  p a r t i c u l a r  p r i v a t e  a n d  p u b l i c  i n t e r e s t s  
i n v o l v e d  r m s t  b e  w e i g h e d  a n d  a  b a l a n c e  s t r u c k  b e t w e e n  t h e  
i m p a c t  o n  t h e  i n d i v i d u a l  a n d  o n  s o c i e t y  o f  a  p a r t i c u l a r  
p r a c t i c e  i n  i n f o r m a t i o n  t r e a t m e n t .  A m e r i c a n  C o m m u n i c a t i o n s  
A s s o c i a t i o n  v. D o u c s , 33 3 U.S. 3 32 (1950); B a r b e r  v .  T i m e ,
I n c . , /152 S.v/.2d 2 3 1  (Ho.) .• • . . .  .

T h o u g h  t h e  r i g h t  o f  p r i v a c y  m a y  b e  a  " p a s s i v e "’ ’ 
r i g h t ,  i t  n o n e t h e l e s s  e n j o y s  t h e  s h e l t e r  o f  t h a t  p e n u m b r a  o f  
v i g i l a n c e  w h i c h  r e q u i r e s  t h a t  g o v e r n m e n t a l  a c t i o n  h a v i n g  a n  
a d v e r s e  i m p a c t  o n  i t  m u s t  b e  s u p p o r t e d  b y  c o m p e l l i n g  r e  a 3 o n  3  8 /  
t o  b e  s u s t a i n e d .  .. ~  .

I n  a s s a y i n g  t h a  p r o p r i e t y  of a  p a r t i c u l a r  g o v e r n -  • 
r e n t  i n f o r m a t i o n  p r a c t i c e  i n  t h e  l i g h t  o f  t h e  C o n s t i t u t i c n , a 
n u m b e r  o f  q u e s t i o n s  s h o u l d  b e  a s k e d ,  t h e  a n s w e r s  t o  w h i c h  
w i l l  d e t e r m i n e  t h e  b a l a n c e  between, the p r o p e r  u s e  o f  i n f o r m a­
t i o n  b y  g o v e r n m e n t  a n d  t h e  r i g h t  o f  p r i v a c y .  . . - ; i-v- > \ i?

F i r s t ,  w h a t  i s  t h e  e x p e c t a t i o n  o f  t h e  i n d i v i d u a l  ; 
t o  w h o m  t h a  i n f o r m a t i o n  r e l a t e s ?  I s  t h a  i n f o r m a­
t i o n  n o n  o r  l e s s  p e r s o n a l ?  Is i t  t h e  k i n d  o f  
i n f o r m a t i o n  w h i c h  die a v e r a g e  c i t i z e n  o f  o r d i n a r y  
s e n s i b i l i t y  w o u l d  v i e w  a s  c l o s e  h e  o r  r e m o t e  
f r o m  s e n s i t i v e  a r e a s  o f  p e r s o n a l i t y ?  K a d e r  v. .

• . G e n e r a l  M o t o r s  C o r p .  r 2 5 5  ST.E.2d. 7 5 5  (U.Y.) • •

The Iloncm'ola Mike Bradner Mo-/ember 21, 1972
Fairbanks, Alaska - 4 -.

T /  B y  use o f  n h s  t e r n  ’-'compelling" w e  do' n o t  i n t e n d  to j o i n  ‘ 
t h e  s e m a n t i c  d e b a t e  o n  t h e  d e g r e e  o f  s p e c i f i c  g r a v i t y  t o  
b e  a c c o r d e d  p a r t i c u l a r  p r i n c i p l e s  in t h e  b a l a n c i n g  o r o c e a s , 
c.f. B u n n  v. Bium.stein, 31 L . e d .  274 ( 1 9 72 ) . I n  n r / v i e w  
a  r i g o r o u s  p o l i c y  a n a l y s i s  p r o v i d e s  i t s  o w n  b a l a n c i n g  
r a t i o n a l e .  • - • •



I f  t h e  i n f o r m a t i o n  w a s  g i v e n  v o l u n t a r i l y  with, f u l l  
e x p e c t a t i o n  t h a t  i t  w o u l d  b e  u s e d  i n  a n y  m a n n e r  w h i c h  t h e  
g o v e r n m e n t  c h o s e ,  t h e n  p r i v a c y  as a  l e g a l  r i g h t  i s  n o t  a p p l i ­
cab l e .  A  v o l u n t a r y  s u r r e n d e r  o f  p r i v a c y  is i n v o l v e d .  Be?.' 
a l s o  B r e n t s  v. M o r g a n , 2 99 S.U. 9 5 5  ( K y . )_ O n  t h e  other* h a n d ,  
i f  i n f o r m a t i o n  i s  o b t a i n e d  f r o m  t h e  i n d i v i d u a l  u n d e r  d u r e s s  
o r  t o t a l l y  i n v o l u n t a r i l y ,  i t  i s  s u b j e c t e d  t o  a  m o r e  r e s t r i c t e d  
t r u s t  i n  i t s  s t o r a g e  a n d  u s e  b y  t h e  g o v e r n m e n t -

Income- t a r  r e t u r n s  d o  n o t  c o n s t i t u t e  a  t r u l y  
t a r y  s o u r c e  o f  i n f o r m a t i o n .  A s  a n  i n v o l u n t a r y  s o u r c e ,  t h e  
r e t u r n s  a r e  s p e c i a l l y ' e n t i t l e d '  t o  I t e  c a u t i o u s  j u d g m e n t  o f  
t h e  a d m i n i s t r a t o r  in. i n t e r p r e t i n g  l a w s  p r o t e c t i n g  t h e  p r i v a c y  
o f  t h e  i n d i v i d u a l .  I t  i s  u n d o u b t e d l y  w i t h i n  t h e  r e a s o n a b l e  
c o n t e m p l a t i o n  o f  t h e  i n d i v i d u a l  s u b m i t t i n g  income- t a x  r e  t u r n 3 
t h a t  a n  a u d i t i n g  f u n c t i o n  w i l l  b e  p e r f o r m e d  o n  t h e  d a t a  h e  
f u r n i s h e s  f o r  t h e  p u r p o s e  o f  a s s u r i n g  i t s  a c c u r a c y  a n d  f o r  
t h a  p u r p o s e  o f  a s s u r i n g  t h a  e f f i c i e n c y  a n d  h o n e s t y  o f  t h o s e  
a d m i n i s t e r i n g  t h e  tar. l a w s .  I t  i s  u n l i k e l y  t h a t  t h e  i n d i v i ­
d u a l  c o n t e m p l a t e s  t h e  u s e  o f  f i n a n c i a l  r c v e l a t i o n a  i n  h i s  
r e t u r n  t o  c r o s s - c h e c k  o t h e r  f i l i n g s  h e  m a y  h a v e  m a d e  a t  
t i m e s  f o r  o t h e  r p u r p o s e s .

\ ' '
S e c o n d ,  i s  t h e  i n q u i r y  e s s e n t i a l  t o  a  

r e n t  f u n c t i o n  a n d  t h e  s c o p e  o f  i n q u i r y  
t o  t h e  n e c e s s i t i e s  o f  t h a  c a s e ?  M o t  e v e r y  e n d  
o f  g o v e r n m e n t  j u s t i f i e s  t h e  m e a n s .  T h e  i n  f o r m a­
t i o n  g a t h e r i n g  o r  d i s t r i b u t i o n  p r o c e s s  s h o u l d  
n o t  p i c k  u p  i n f o r m a t i o n  i r r e l e v a n t  t o  t h e  p u b l i c  
g o v e r n m e n t a l  p u r p o s e  n o r  d i s t r i b u t e  p r i v a t e  
i n f o r m a t i o n  b e y o n d  t h e  d i c t a t e s  o f  n e c e s s i t y .  9 /

*• * * * • • .

T h e  States- i s  p r o h i b i t e d  b y  s t a t u t e  f r o m  i n v a d i n g  
t h e  r i g h t  o f  p r i v a c y  o f  t h e  i n d i v i d u a l  t h r o u g h  t h e  u s e  o f  
w i r e  t appi n g  o r  e a v e s d r o p p i n g ,  t e c h n i q u e s  f o r  t h a  p u r p o s e  o f  
c h e c k i n g  w e l f a r e  f r a u d ;  n o r  c a n  t h e  horae: o f  t h e  w e l f a r e  
r e c i p i e n t  ba- s u b j e c t  t o  s e a r c h  w i t h o u t  a  w a r r a n t  s h o w i n g  
p r o b a b l a  c a u s e  s up p o r t e d  b y  o a t h  o r  a f f i r m a t i o n .  S i m i l a r  
p r o t e c t i o n  i s  a f f o r d e d  t h e  c i t i z e n’s i n c o m e  t a x  r e t u r n s  t h o u g h  
t h e y  m a y  a l r e a d y  b e  i n  t h e  h a n d s  o f  a  g o v e r n m e n t  a g e n c y .

I n c o m e  t a x  r e t u r n s  c o n t a i n  a  b r o b d  r a n g e  o f  i n f e r -  
n a t i o n  o f  v a r y i n g  i n t i m a c y  c o n s t i t u t i n g  a  s e l f - p o r t r a i t  o f  
t h e  i n d i v i d u a l  t a x p a y e r .  A  p a r s o n  w h o  h a s  a c c e s s  t o  t h e  t a x  
r e  t u r n s , t h o u g h  h a  m a y  w i s h  o n l y  t o  o b t a i n  n e t  i n c o m e  
f i g u r e s ,  i s  e x p o s e d  t o  a w i d e  r a n g e  o f  a d d i t i o n a l  c o n f i d e n­
t i a l  inforization. • •. .

5/ U n i t e d  " S ta te s  v. R o b  e l , 3 59 U . S .  2 5 3  (1957)



If

'ha H o n o r a b l e  H i k e  
Fa ir ba nk s,  Aias'-

.•.ovsDser ~~  , 1 9 7 2
-  S -

? a e  x n n s r e n t  g e n e r a l  x n v e s t x g a f x v e  a u t n o r x t y  o r  
l e g i s l a t i v e  b o d i e s ,  -which y o u  s p e c i f y  a s  e s t a b l i s h i n g  a u t h o­
r i t y  f o r  this, a c c e s s ,  i s  s u b j e c t  t o  c o n s L i a c t i o n a l  l i m i t a­
t i o n s  d e s i g n e d  t o  p ro te c t ,  t h e  r i g h t s  o f  t h a  i n d i v i d u a l -  T h a  
c o n s t i t u t i o n a l  f a t h e r s  c ' A l a s k a  w e r e  p a r t i c u l a r l y  c o n c e r t e d  
t h a t  t h e  c l a i m  o f  l e g i s l a t i i  e  o r  e x e c u t i v e  p r e r o g a t i v e  s h o u l d  
n o t  b e  u s e d  t o  o v e r r i d e  r i g h t s  r e t a i n e d  b y  .-.the p e o p l e .  T o  
t h e  e x t e n t  t h a t  r e c o g n i t i o n  o f  t h a  r i g h t  o f  p r i  a c y  reduces,
t h e  a b i l i t y  o f  t h e  L e g i s l a t u r e  t o  r e v i e w  operations, o f  t h e  .
e x e c u t i v e  b r a n c h  o r  l i m i t s  t h e  a b i l i t y  o f  t h e  e x e c u t i v e  b r a n c h  
t o  o p e r a t e  w i t h  o p t i m u m  efficiency,, : t h i s  i s  a  p r i c e  w h i c h
t h e  p e o p l e  h a v e  p l a c e d  u p o n  t h e i r  l i b er t y.  S e c t i o n  7  o f  .
A r t i c l e  I o f  t h e  C o n s t i t u t i o n  o f  A l a s k a  p r o c l a i m s :

C

(

“H o  p e r s o n  s h a l l  b e  d e p r i v e d  o f  life, ."i‘ *
l i b e r t y  o r  p r o p e r t y  w i t h o u t  d u e  p r o c e s s  o f  • ' • '
law. T h e  r i g h t  o f  a l l  p e r s o n s  to f a i r  r n d  

• . j u s t  t r e a t m e n t  i n  t h a  c o u r s e  o f  l e g i s l a t i v e
a n d  e x e c u t i v e  i n v e s t i g a t i o n s  s h a l l  n o t  b e  •
infringed.*'

I n  r.y o p i n i o n  t h e  r i g h t  o f  p r i v a c y  is a "liberty* w i t h i n  t h e 
m e a n i n g  o f  t h i s  p r o v i s i o n  of t h e  C o n s t i t u t i o n . L i m i t a t i o n s  
c n  this l i b e r t y  n a y  n o t  b e  i m p o s e d  w i t h o u t  p r o c e d u r a l  d u e 
p r o c e s s ,  the i n v e s t i g a t i v e  p o w e r  o f  t h e  L e g i s l a t u r e  n o t­
w i t h s t a n d i n g .  . • y  •• '

T h e  p r e v a l e n c e  o f  w e l f a r e  f r a u d  i s  u n d o u b t e d l y  a  
p r o p e r  a r e a  f o r  l e g i s l a t i v e  i n q u i r y  b y  a l e g i s l a t i v e  c o m m i t t e e  
o f  c o m p e t e n t  j u r i s d i c t i o n .  Ne v e r t h e l e s s ,  if t h e  Committee- 
p r e p a r e s  r u l e s  o f  p r o c e d u r e  a n d  p r a c t i c e  f o r  t h e  L e g i s l a t i v e  
Audi t Division, a s  l a t e r  s u g g e s t e d  in t h i s  o p i n i o n ,  t h e  C o w -  
riittee n a y  w i s h  t o  r e c o n s i d e r  w h e t h e r  t h e  b r o a d e r  purpose- f o r  
w h i c h  t h e  i n f o r m a t i o n  is b e i n g  sou g h t  c o n s t i t u t e s  a  p r o p e r  
e x e r c i s e  o f  t h e  p o s t - a u d i t  f u n c t i o n  u n d e r  t h e  r e l e v a n t  s t a t u t e s  
s i n c e  t h e  i n q u i r y  s e e m s  t o  b e  n o t  so m u c h  w h e t h e r  t h e  e x e c u­
t i v e  b r a n c h  is f a i t h f u l l y  a n d  e f f i c i e n t l y  e x e c u t i n g  i t s  d u t i e s  
u n d e r  t h e  s t a t u t e  b u t  w h e t h e r  t h e  public-is. W e  d o  n o t  h e r e  
e:cpros3 a n  o p i n i o n  o n  t h i s  q u e s t i o n  w h i c h  is p r i m a r i l y  o n e  
f o r  l e g i s l a t i v e  con s i d e r a t i o n .  , •, **•

T h i r d ,  a s s u m i n g  t h e  u n d e r l y i n g  p u r p o s e s  o f  
the g o v e r n m e n t  are l e g i t i m a t e  a n d  pressing, 
a m  t h e r e  a l t e r n a t i v e  w a y s  in w h i c h  t h e  g o v e r n­
m e n t  c a n  a c c o m p l i s h  its b u s iness w i t h o u t  p a s s i n g  
t h r o u g h  t h e  p e n u m b r a  of tha r i g h t  of p r i v a c y ?

'-■x.xy.*

* >Jv*Y'r

I H 7  s e e  K e n t  v. D u l l e s ,  3i>"/ O'.5. 116 (1955) ; S c h n i e d e s  v. 
S m i t h ,  3 9 0  U.S. 1 7  ( 1 9 6 S ) .



.'.he 'For.crable 2-like B r a d n a r  N o v e m b e r  21, 1 0 7 2
F a i r b a n k s ,  A l a s k a  -  7 -

*?hila t ha pyrr.ose o f  t r a c k i n g  a n d  d e f e a t i n g  w e l f a r e  
f r a u d  i s  l a u d i b l e ,  tit;.. a r e  m a n y  "ways i n  w h i c h  t h i s  p u r p o s e  
c a n  b e  a c c o m p l i s h e d  w i t h o u t  intra-ding the p r i v a c y  o f  i n c o m e  
t a x  r e c o r d s .  1 1 /

67 o u  h a v e  i n d i c a t e d  t h a t  t h e  i n f o r m a t i o n  s o u g h t  
w o u l d  b e  u s e d  t o  s u p p o r t  f i n d i n g s  e x p r e s s e d  u l t i m a t e l y  i n  

. n u m b e r s  o r  p e r c e n t a g e s .  I  w o u l d  r e c o m m e n d  t h a t  y o u  d i s c u s s  
w i t h  t h e  a g e n c i e s  i n v o l v e d  t h e  u s e  o f  c o d i n g  p r o c e d u r e s  a n d  
a p p r o p r i a t e  e x e c u t i v e  a g e n c y  p e r s o n n e l  t o  d e t e r m i n e  w h e t h e r  . 
t h e  u l t i m a t e  p u r p o s e  c a n  b e  a c c o m p l i  s h e d  w i t h o u t  e x p a n d i n g  •' 
t h e  n u m b e r  o f  personnel, h a v i n g  a c c e s s  t o  r e c o r d s  w h i c h  i d e n t i f y  
p e r s o n s  o r  i n  a n y  m a n n e r  i n t r u d e  upcr. t h e  r i g h t  o f  p r i v a c y  
r e t a i n e d  b y  t h e  p e o p l e  I n  a c c o r d a n c e  w i t h  t h e  p r i n c i p l e s  
d e s c r i b e d  I n  t h i s  o p i n i o n .

;• F o u r t h ,  w h a t  k i n d  o f  s e c u r i t y  i s  a f f o r d e d  t h e
i n f o r m a t i o n ?  T h a  r i g h t  o f  p r i v a c y  i n c l u d e s  a  
r i g h t  t o  a d e q u a t e  d a t a  p r o t e c t i o n  s o  t h a t  i n ­
f o r m a t i o n  o b t a i n e d  a n d  u s e d  l e g i t i m a t e l y  i s  n o t  
i n c i d e n t a l l y  s u b j e c t  t o  u s e  i n  s o m e  o t h e r  m a n n e r  
t h a t  l i e s  b e y o n d  t h e  l e g i t i m a t e  n e e d  o f  t h a

• g o v e r n m e n t  t o  k n o w .
•

V :v- U n d e r  t h e  p r a c t i c e s  a n d  p r o c e d u r e s  o f  t h e  D e p a r t­
m e n t  o f  R e v e n u e ,  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  i n c o m e  t a x  
r e t u r n s  i s  h e l d  c o n f i d e n t i a l  e v e n  f r o m  o t h e r  o f f i c e r s  o f  
S t a t e  g o v e r n m e n t .  A c c e s s  w i t h i n  t h a  D e p a r t m e n t  o f  R e v e n u e  
i t s e l f  i s  b a s e d  u p o n  a  " n e e d  t o  k n o w . "  .

T h a  C o m m i t t e e’s  r e q u e s t  on. b e h a l f  o f  t h e  L e g i s l a t i v e  
A u d i t o r  i s  n o t  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  w h e t h e r  t h e  • 
D e p a r t m e n t  o f  R e v e n u e  i s  e f f e c t i v e  a n d  e f f i c i e n t  i n  m a n a g i n g  
t h e  t a s  l a w s . b u t  i s  i n t e n d e d  t o  s e r v e  t h e  p u r p o s e  o f  c r o s s —

;k ' c h e c k i n g  t h e  p e r f o r m a n c e  o f  a  p r o g r a m  a d m i n i s t a s  e d  b y  t h e  :■:% 
vt-ik.-.V.k D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .  I t  i s  s i g n i f i c a n t  ’

‘ t h a t  t h e  i n t e r n a l  a u d i t o r s  o f  t h a  D e p a r t m e n t  o f  Health. a n d  
S o c i a l  S e r v i c e s K ancl o f  t h e  w h o l e  e x e c u t i v e  b r a n c h ,  h o u s e d  i n  ’" 
t h e  B u d g e t  a n d  A u d i t  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  A d m i n i s t r a­
t i o n ,  a r e  t h e m s e l v e s  d e n i e d  t h a  a c c e s s  n o w  s o u g h t  f o r  t h e  ,r

• L e g i s l a t i v e  A u d i t o r .  ’• :

. A n y  i n d i v i d u a l  m e m b e r  l e g i s l a t o r  o r  m e m b e r  o f  t h e  *
C o m m i t t e e  s t a f f  m a y  p e r u s e  t n e  f i l e s  o f  t h e  D i v i s i o n ,  e x a m i n ­
i n g  t h e  r a w  d a t a  c o n t a i n e d ,  t h e r e i n .  N o  n a t t e r  h o w  i m p r o b a b l e

't » \ *4 ' *’
X I /  T h e  e f f e c t  o f  w i d e n i n g  c i r c u l a t i o n  o f  p r i v a t e  r e c o r d s  

i n  i m p a i r i n g  t h e  c a n d o r  o f  i n d i v i d u a l s  l a t e r  r e p o r t i n g  
s h o u l d  b e  n o t e d  a s  a  p u b l i c  i n t e r e s t  i n c i d e n t a l l y  . 
p r o t e c t e d  b y  t h e  ri. it o f  p r i v a c y .  _

v. V

> I



c i t .  m a y  b e  t h a t  a n  i n d i v i d u a l  l e g i s l a t o r  o r  s c a f f  m e m b e r  m i g h t  

e x a m i n e  t h e s e  f i l e s  a n d  c o p i e s  o f  i n c o m e  t a x  r e t u r n s  o r  d a t a  

c o n t a i n e d  t h e r e i n ,  t h e  f a c t  i s  t h a t  r.o p r o h i b i t i o n ,  s a f e l y  

r e s t r i c t i n g  a c c e s s  t o  d e s c r i b e d  i n d i v i d u a l s  h a v i n g  a  n e e d - t o  

k n o w ,  e x i s t s .  1 2 /

3?he r i g h t  t o  privacy' d e e s  n o t  e x t e n d  o n l y  t o  p r i­
v a c y  a g a i n s t  p u b l i c a t i o n  t o  t h e  g e n e r a l  p u b l i c .  I t  a p p l i e s  
t o  l e s s e r  a u d i e n c e s  a l s o ,  i n c l u d i n g  .audiences o f  g o v e r n m e n t  
o f f i c e r s  n o t  e n g a g e d  d i r e c t l y  o r  i n d i r e c t l y  i n  b u s i n e s s  p e r­
t i n e n t  t o  t h a t  f o r  w h i c h  t h e  p r i v a t e  i n f o r m a t i o n  i s  c o l l e c t e d .  
w 1 r ie t h e r e  i s  n o  r e a s o n - t o  s u p p o s e  t h a t  t h e  L e g i s l a t i v e  
!.■_ .tor, a s  a  p e r s o n ,  i s  r o r e  l i k e l y  t o  d i v u l g e  i n f o r m a t i o n  t o  
u n a u t h o r i z e d  p e r s o n s  t h a n  m e m b e r s  o f  t h e  I n c o m e  T a x  s e c t i o n  
o f  t h e  D e p a r t m e n t  o f  R e v e n u e ,  t h e  l a c k  o f  w e l l - a r t i c u l a t e d  
r u l e s  r e g a r d i n g  storage- o f  i n f o r m a t i o n  a n d  r e s t r i c t i n g  a c c e s s  ' 
t o  t h e  f i l e s  o f  t h e  D i v i s i o n ,  m e a n s  t h a t  t h e  s i t u a t i o n  o f  a n y  
i n c o m e  t a x  r e c o r d s  i n  t h e  D i v i s i o n  is i n  f a c t  p r e c a r i o u s  
c o n s i d e r i n g  th e s e n s i t i v i t y  o f  t h e  r i g h t s  i n v o l v e d .

• t&br, ' *
■ ■

- • • .*

k i l l '

F i f t h ,  t o  ’. m a t  e x t a n t  is d u e  p r o c e s s  a f f o r d e d  
. , . t h e  i n d i v i d u a l  w h o s e  r i g h t  o f  p r i v a c y  i s  a t  :

h a z a r d ?  T h e  p r o c e d u r e s  a n d  s a f e g u a r d s  b y  w h i c h  
i n f o r m a t i o n  i s  c o l l e c t e d ,  s t o r e d  a n d  d i s t r i b u t e d  
s h o u l d  b e  a r t i c u l a t e d  i n  r u l e s  a v a i l a b l e  to t h e  
p u b l i c .  I n  s o m e  i n s t a n c e s  t h e  i n d i v i d u a l  m a y  
h a v e  a  r i g h t  t o  b a  n o t i f i e d  o f  a  p r o p o s e d  u s e  
o f  i n f o r m a t i o n  a b o u t  h i m s e l f  a n d  t o  b e  a f f o r d e d  
a n  o p p o r t u n i t y  to v o i c e  o b j e c t i o n ,  w i t h  p r o v i­
s i o n  f o r  a p p e l l a t e  r e v i e w .  •

C r i t i c a l ,  i n  m y  o p i n i o n ,  to t h e  d a  t e r m i n a t i o n  o f  
t h e  rights- a n d  o b l i g a t i o n s  o f  t h e  p a r t i e s  i n  t h a  p r e s e n t  
s i t u a t i o n  i s ' t h e  d o u b t  a s  t o  t h e  s u b s e q u e n t  s e c u r i t y  o f  t h a  .... 
i n f o r m a t i o n  t o  b e  o b t a i n e d  a n d  t h e  a b s e n c e  o f  g u a r a n t e e s  o f  
p r o c e d u r a l  d u e  p r o c e s s  t o  t h a  i n d i v i d u a l  w h o s e  p r i v a c y  m a y  b e  
i n  t h e  p r o c e s s  o f  b e i n g  s u r r e n d e r e d  o r  i m p a i r e d .  G r e e n e  y . 
M c Z i r o y ,  3 50 U . S .  4 74 (1359). CoHrpare H a n n a h  v. L a r c h e ,  3cT3 
U.S. 42~0 (1950) . . t

.• r.

A S  2 4 . 2 0 . 2 7 1 ( 5 )  p r o v i d e s  t h a t  the L e g i s l a t i v e  A u d i t  

D i v i s i o n  s h a l l  . • ;
I. - ‘ ’ ' ■
" h a v e  a c c e s s  a t  a l l  t i m e s  t o  t h a  b o o k s ,  a c c o u n t s ,  
r e p o r t s  o r  o t h e r  r e c o r d s ,  w h e t h e r  c o n f i d e n t i a l  
o r  n o t ,  o f  e v e r y  s t a t e  a g e n c y ; "

1 2 7  F o r  h i s t o r i c a l  and. s u r v e y  b a c k g r o u n d  s e e  S. W h e e l e r ,
O n  R e c o r d :  F i l e s  a n d  D o s s i e r s  i n  A m e r i c a n  L i f e  (1969) .



"« _ . adopt, r u l e s  f o r  t h a  c o n d u c t  o f  i t s  
b u s i n e s s  a n d  p r e s c r i b e  p r o c e d u r e s  'for t h e  
c o m p r e h e n s i v e  f i s c a l  a n a l y s i s ,  b u d g e t  r e v i e w  
a n d  p o s t - a u d i t  functions;** ‘ _ * .

T o  t h a  b e s t  o f  rry k n o w l e d g e  t h i s  s e c t i o n  h a s  n e v e r  b e e n  " 
i m p l e m e n t e d .  fio r u l e s  h a v e  e v e r  b e e n  p r o p o s e d  o r  f o r m a l l y  . 
a d o p t e d .  1 3 /  T h e r e  h a s  b e e n  n o  o p p o r t u n i t y  f o r  t h e  p u b l i c ,  
t o  h a v e  a c c e s s  t o  p r o p o s e d  r u l e s  o r  corocent o n  t h e m .  T h e r e  
i s  no- p r o c s d u r e  w h i c h  l i m i t s  i n  a  s a t i s f a c t o r y  m a n n e r  a c c e s s  
t o  the- f i l e s  o f  t h e  a g e n c y  o n  a  n e e d  t o  k n o w  b a s i s .  U o r ,  t o  
initiate- a  s e a r c h  o s  r e c o r d s  p e r t a i n i n g  t o  a n  i n d i v i d u a l  
c i t i z e n  i s  a  s t a t e m e n t  r e q u i r e d  w h i c h  s e t s  o u t  w i t h  s p e c i f i -  
c i t y  the- p u r p o s e  f o r  w h i c h  t h e  s e a r c h  i s  m a c e ,  c . f . K a t k i n a  
v. U n i t e d  S t a t e s ,  3 5 4  U . S .  1 7 3  (1357); B a r s h b l a t t  v . U n i t e d  
S t a t e s , 3 o 0  U . S .  1 0 9  (1959). . . .  >

A p p l y i n g  t h i s  o u t l i n e  o f  p r i n c x p l s s  t o  t h e  p r a c t i c e  
p r o p o s e d  b y  t h e  C o m m i t t e e ,  i t  is m y  o p i n i o n  t h a t  a n  i n f r i n g e­
m e n t  o f  t h e  C o n s t i t u t i o n  w o u l d  b e  i n v o l v e d  i n  i r r p l a me nt at io n  • ' 
o f  t h i s  a p p l i c a t i o n  f o r  r e c o r d  review--in t h e  m a n n e r  s u g g e s t e d .  
A c c o r d i n g l y ,  t h e  D e p a r t m e n t s  o f  L a b o r  a n d  R e v e n u e  a r e  i n s t r u c t e d  
t o  daav. a c c e s s  t o  t h a  r e c o r d s  i n v o l v e d  u n d e r  t h e  c i r c u m s t a n c e s  
p r e s e n t e d  i n  t h i s  i n s t a n c e .  .

B y  t h i s  o p i n i o n  we- d o  n o t  d e n y  t h a t  i n  a p r o p e r  
c a s e ,  f o r  t h e  p e r f o r m a n c e  o f  t h e  a u d i t  f u n c t i o n ,  u n d e r  
a p p r o p r i a t e  p r o c e d u r a l  g u a r a n t e e s , t h e  L e g i s l a t i v e  A u d i t o r  
m a y  h a v e  a c c e s s  t o  i n c o m e  t a x  r e t u r n s  o r  o t h e r  c o n f i d e n t i a l ,  
p e r s o n a l  d a t a  i n  t h e  f i l e s  o f  e v e r y  d e p a r t m e n t  o f  government.. ... 
F o r  p r o p e r  p u r p o s e s  relating- t o  t h e  e f f i c i e n c y  a n d  h o n e s t y -  
o f  t h a  a d m i n i s t r a t i o n  o f  t h e  D e p a r t m e n t  o f  H e  no *,  and. u n d e r  ; -.

a fea- p r a c e d rrgal s a f e g u a r d s , h e  m a y  d o  -However,
a t  t h e  p r e s e n t  time- t h a  r e g u l a t i o n s  a n d  s a f e g  ardsr t o  b e  p r o —  .1. 
v i d e d  b y  t h e  C o m m i t  t o e  a r e  n o n e x i s t e n t  o r  i n a d e q u a t e .  T h e y  . 
a f f o r d  nei th er - p r o c e d u r a l  p r o tection' t o  t h e  i n d i v i d u a l  w h o s e  
p r i v a c y  m a y  b e  j e o p a r d i z e d  n o r  a d e q u a t e  r e g a r d  f o r  t h e  l a r g e r  
c o n c e r n s  o f  t h e  s o c i e t y  i n  t h e  r i g h t  o f  p r i v a c y .  .•' •- ' '•

R e s p e c t f u l l y  s u b m i t t e d ,

cc: C o n m i s s i n n e r  B e n s o n
C o m m i s s i o n e r  o f  R e v e n u e

J o h n  E .  H a v e l o c k  :■ 
A t t o r n e y  G e n e r a l  y

1 3 7  c . f .  U . S .  S m e l t i n g ,  R e f i n i n g  a n d  M i n i n g  Co. v. L o c a l  
B o u n d a r *  C c m i s s i o n ,  499 P . 2 d  140 ( A l a s k a  1 97 1)  -
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U N I V E R S I T Y  OF A L A S K A  
F a i r b a n k s ,  Alaska^,

O f f i c e  o f  the P r e s i d e n t  Juneau, A l a s k a
A p r i l  2, 1975

M e m o r a n d u m  to: H o n o r a b l e  T e r r y  G a r d i n e r ,• C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

From: . D o n  M, foe. E x e c u t i v e  V i c e - P r e s i d e n t

Subject: C o m me nt s o n  H B  213 a n d  H J R  15

W e  w e r e .i n f o r m e d  at 1:00 p.m. to da y  tha t h e a r i n g s  s c h e d u l e d  
on the a b o v e  b i l l  a n d  R e s o l u t i o n  h a d  to be deferred. Y o u r 
A i d e  s u g g e s t e d  that w e  m i g h t  s u bm it  a w r i t t e n  statement.

U n d e r  d a t e  o f  M a r c h  14, V i c e - P r e s i d e n t  Rae, r e s p o n d i n g  to a 
r e qu es t f r o m  R e p r e s e n t a t i v e  Naughtori, n o t e d  g e n e r a l  c o n c u r­
renc e  w i t h  the p r o v i s i o n s  of the bill. Howe v er , Dr. Rae h ad * 
n o t  c o n f e r r e d  w i t h  o u r  L e g a l  C o u n s e l  r e l a t i v e  to the i m p l i c a­
tions o f  the amendm en t s p r o p o s e d  to AS 14.40.290.

N o t e  a t t a c h e d  is a c o p y  o f  an o p i n i o n  f r o m  our U n i v e r s i t y  
Counsel, Dr. T o m  Gruening. -He concurs, as do w e  in the 
O f f i c e  o f  the President, w i t h  the a m e n d m e n t s  to 1 4 . 4 0 . 1 9 0  
a n d  1 4 . 4 0 . 2 5 0  w h i c h  s p e c i f i c a l l y  p r o v i d e  for r e p o r t i n g  to 
the l e g i s l a t u r e  on the a d m i n i s t r a t i o n  a n d  d i s p o s i t i o n  of 
r e s t r i c t e d  as w e l l  as a p p r o p r i a t e d  funds. We b e l i e v e  that 
this p r o v i s i o n  is e n t i r e l y  reasonable. We do n o t  see, however, 
w h y  a c o n s t i t u t i o n a l  a m e n d m e n t  as p r o v i d e d  for in H J R  15 w o u l d  
be n e ce s s a r y .

W e  c o n c u r  w i t h  the o p i n i o n  of our C o u n s e l  that the a m e n d m e n t s  
p r o p o s e d  to Sec. AS 1 4 . 4 0. 29 0 w o u l d  ra i se  s e r io u s c o n s t i t u­
tional q u e s t i o n s  in v i e w  o f  the c o n s t i t u t i o n a l  m a n d a t e  to 
the R e g e n t s  to "govern" the University. We b e l i e v e  that a p­
p l i c a t i o n  of all re qu ir e m e n t s  of AS 37.07 to the U ni versity, 
p a r t i c u l a r l y  AS 37.07.030(4) and 3 7 . 0 7 . 0 8 0 (a)(c)(d) and ( e ) , 
w o u l d  i n f r i n g e  upon and p e r h a p s  u s u r p  the c o n s t i t u t i o n a l  r e­
sp o n s i b i l i t y  and the p o l i c y  p e r o g a t i v e s  of the B o a r d  of R e g e n t s

We w o u l d  e m p h a s i z e  the d esire of the U n i v e r s i t y  to r e s p o n d  
m e a n i n g f u l l y ,  and h o p e f u l l y  in a t im e ly  manner, to l e g i s­
lative n e e d s  for in fo rm a t i o n  in g e ne ra l and p a r t i c u l a r l y  to 
n e e d s  r e l a t e d  to the b u d g e t  process. . We b e l i e v e  ou r c o n­
trols are a d e q u a t e  but do a c k n o w l e d g e  some d i f f i c u l t y  wi t h 
timely response.

In this regard, we b e l i e v e  that the L e g i s l a t i v e  Budge t and 
A u d i t  C o m m i t t e e  might w e l l  wan t to c o nv en e some I n t e r i m  
Sessions i n v o l v i n g  l e gi sl at iv e  finance C h a i r m e n  and analysts, 
D e p a r t m e n t  of A d m i n i s t r a t i o n  r e p r e s e n t a t i v e s ,  O f f i c e  of the 
G o v e rn or  re p re s e n t a t i v e s ,  and U n i v e r s i t y  a d m i n i s t r a t o r s  w i t h 
a v i e w  t o w a r d  clari fy in g a n d  s i m p l i f y i n g  r e p o r t i n g  a nd budg et 
p o l i c y  a n d  processes.



T O : D r .  D o n  M. D a f o e ,  E x e c u t i v e  V i c e  P r e s i d e n t

F R O M T o m

S U B J E C T : H o u s e  B i l l  #213

DATE: M a r c h  27, 1975

T h i s  is in r e s p o n s e  t o  y o u r  r e q u e s t  f o r  an a n a l y s i s  o f  t h e
i m p l i c a t i o n s  of H o u s e  B i l l  #213. The. b i l l  w o u l d  a m e n d  fo ur  
s e c t i o n s  of the A l a s k a  S t a t ut e s.  . . .. -

It w o u l d  a m e n d  1 4 . 4 0 . 1 9 0  to i n c l u d e  l a n g u a g e  e x p r e s s l y  e n c o m -  ' 
p a s s i n g  a p p r o p r i a t e d  a nd r e s t r i c t e d  fu n ds  as b e i n g  i n c l u d e d  in ... .. '
t h e  w r i t t e n  r e p o r t  to t h e  L e g i s l a t u r e .  In m y  o p i n i o n  th is  
a m e n d m e n t  s i m p l y  c l a r i f i e s  e x i s t i n g  l a w  a nd has no implicat io ns .

A.S. 1 4 . 4 0 . 2 5 0  is a m e n d e d  to c o n f o r m  w i t h  t h e  p r o p o s e d  a m e n d m e n t  
to S e c t i o n  190 c l a r i f y i n g  the s c o p e  of the w r i t t e n  r e p o r t  to the 
L e g i s l a t u r e .  T h i s  s e c t i o n  a l s o  s i m p l y  c l a r i f i e s  e x i s t i n g  la w - • 
a n d  has no i m p l ic at io ns .

A.S. 1 4 . 4 0 . 2 9 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  s u b j e c t i n g  
t h e  U n i v e r s i t y  t o  t h e  E x e c u t i v e  B u d g e t  Act, a nd A.S. 3 7 . 0 7^ 12 0 (1) 
is c o r r e s p o n d i n g l y  a m e n d e d  to i n c l u d e  the U n i v e r s i t y  . of A l a s k a  
w i t h i n  t h e  d e f i n i t i o n  of a g e n c y  c o n t a i n e d  in the E x e c u t i v e  B u d g e t  
Act.

I n c l u s i o n  of t he U n i v e r s i t y  w i t h i n  the t e r m s  of the E x e c u t i v e  B u d­
ge t  A c t  r a i s e s  s e r i o u s  c o n s t i t u t i o n a l  qu e st io ns . T h e  r e l a t i o n s h i p  
b e t w e e n  the c o n s t i t u t i o n a l  a u t o n o m y  of the B o a r d  of R e g e n t s  in 
r e l a t i o n  to s i m i l a r  a t t e m p t s  b y  o t h e r  b r a n c h e s  of s ta t e g o v e r n m e n t  
has b e e n  c o n s i d e r e d  a t  l e n g t h  in a M e m o r a n d u m  of O p i n i o n  from ■• . 
G r a c e  S c h a i b l e ,  t h e  U n i v e r s i t y’s r e t a i n e d  counsel, to W i l l i a m  R. 
Wood, the n  P r e s i d e n t  of the U n i v e r s i t y  of Alas k a,  d a t e d  J a n u a r y  9, 
1973. I h a v e  e x c e r p t e d  t he p e r t i n e n t  p o r t i o n s  of th a t o p i n i o n  
r a t h e r  t h a n  r e p e a t  th e m here. T h e  e x c e r p t  is set o u t  in E x h i b i t  A  . 
w h i c h  is a t t a c h e d  hereto. T he ba si c  t h r u s t  of the c o n s t i t u t i o m . l  
a r g u m e n t  is t h a t  u n d e r  A l a s k a  C o n s t i t u t i o n  Art. V I I ...Sec.,3, t h a  B o a r d  
of R e g e n t s  s h a l l  g o v e r n  t h e  .University and a n y .a t t e m p t ^ b y ^ t h e  L e g i s­
lature to i n t e r v e n e  in U n i v e r s i t y  m a n a g e m e n t  d e c i s i o n s  r e s p e c t i n g  
p l a n n i n g  or e x p e n d i t u r e  of funds w o u l d  e f f e c t i v e l y  e m a s c u l a t e  the 
c o n s t i t u t i o n a l  d u t y  of t he B o a r d  of R e g e n t s  to govern.
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A  s e c p n d  c o n s t i t u t i o n a l  g r o u n d  is t h a t  u n d e r  A l a s k a  C o n s t i t u t i o n ,  
A r t i c l e  VII, S e c t i o n  2, r e a l  a n d  p e r s o n a l  p r o p e r t y  is s u b j e c t e d  
t o  the r e q u i r e m e n t  t h a t  it s h a l l  b e  a d m i n i s t e r e d  a n d  d i s p o s e d  of 
a c c o r d i n g  to law. S i n c e  m o n e y  is n o t  m e n t i o n e d  it is n o t  s u b je ct  
t o  r e g u l a t i o n  b y  t h e  L e g i s l a t u r e  as to its a d m i n i s t r a t i o n  and d i s­
pos i t i o n .  (Thus A.S. 1 4 . 4 0 . 2 8 0  is u n c o n s t i t u t i o n a l  o n  its fac e as 
it p u r p o r t s  to r e g u l a t e  t h e  e x p e n d i t u r e  or m a n a g e m e n t  of m o n e y  of 
t h e  U n i v e r s i t y  o f  Alaska. T h i s  p r o b a b l y  e x p l a i n s  w h y  n o  a t t e m p t  
h a s  e v e r  b e e n  m a d e  to e n f o r c e  it.)

T h e  t w o  s e c t i o n s  o f  the A l a s k a  C o n s t i t u t i o n  m e n t i o n e d  a b o v e  would, 
in m y  o p i ni o n,  r e n d e r  u n c o n s t i t u t i o n a l  the p o r t i o n s  o f  t h e  E x e c u t i v e  
B u d g e t  A c t  l i s t e d  b e l o w  i n s o f a r  as t h e y  p u r p o r t  to a u t h o r i z e  the 
m a n a g e m e n t  o r  c o n t r o l  of t h e  U n i v e r i s t y ' s  e x p e n d i t u r e s ,  policies, 
p l a n n i n g  or o p e r a t i o n s  o r  o t h e r w i s e  i n t e r f e r e  w i t h  o r  r e s t r i c t  the 
g o v e r n a n c e  o f  t h e  U n i v e r s i t y  b y  the B o a r d  of R e g e nt s :

A.S. 3 7 . 0 7 . 0 1 0 (2), (3)
A. S. 3 7 . 0 7 . 0 3 0 (4)
A.S. 3 7 . 0 7 . 0 4 0 (5)
A. S. 3 7 . 0 7 . 0 5 0 (a) (2)

A.S. 3 7 . 0 7 . 0 5 0 (d)

e x c e p t  i n s o f a r  as n e e d e d  to d e t e r m i n e  
t h e  U n i v e r s i t y ' s  budget., 
e x c e p t  i n so fa r as t h e  d i v i s i o n  p u r p o r t s  
to d e s c r i b e  r a t h e r  t h a n  set policy, 
p r i o r i t i e s ,  etc.

A.S. 3 7 . 0 7 . 0 7 0
A.S. 3 7 . 0 7 . 0 8 0  (a), (c), (d), a n d  (e).

It s h o u l d  be n o t e d  t h a t  t h e r e  is n o  c o n s t i t u t i o n a l  or s t a t u t o r y  o b j e c­
tio n  to the r e q u i r i n g  t h a t  i n f o r m a t i o n  be p r o v i d e d  f or p u r p o s e s  of 
b u d g e t  p l a n n i n g ,  p r i o r i t y  setting, etc., by the L e g i s l a t u r e  so long 
as su ch  r e q u i r e m e n t s  d o  n o t  i n t e r f e r e  w i t h  the B o a r d  of Regents' 
g o v e r n a n c e  o f  the Un iv er s i t y .



E x h i b i t  A

M e m o r a n d u m  o f  O p i n i o n  f r o m  G r a c e  S c h a i b l e  to W i l l i m a  R. Wood, 
d a t e d  J a n u a r y  9, 1973.

I t  m a y  be w e l l  at this p o i n t  to r e v i e w  the b r o a d e r  A s p e c t s  of the 
p r o L l e m  in v i e w  o f  the C o n s t i t u t i o n a l  p r o v i s i o n s  r e l a t i n g  to the 
U n i v e r s i t y  of A l a s k a  a n d  B o a r d  o f  Regents. T h e r e  are t wo p r o v i s i o n s  
i n v o l v e d  as f o l l o w s :

" S e c t i o n  2, A r t i c l e  VII. S ta te  Unive r si ty . T h e  U n i v e r­
sity of A l a s k a  is h e r e b y  e s t a b l i s h e d  as .the S t a t e 
U n i v e r s i t y  a n d  c o n s t i t u t e d  a body c o r p o r a t e .  It s hall 
h a v e  title to all rea l and p e r s o n a l  p r o p e r t y  n o w  or 
h e r e a f t e r  set stride for or c o n v o y e d  to it. T h i s  p r o p­
erty s h a l l  be a d m i n i s t e r e d  and d i s p o s e d  of a c c o r d i n g  
to law."

a n d  S e c t i o n  3 o f  A r t i c l e  VII as follows:

" S e c t i o n  3, B o a r d  of R e g e n t s  of U n iv er si ty .  The  U n i v e r s i t y  
of A l a s k a  shall b e  g o v e r n e d  by a B o a r d  of R egents. T h e 
R e g e n t s  s h al l La a p p o i n t e d  by the Go ve rn or , s u b j e c t  to 
c o n f i r m a t i o n  by a m a j o r i t y  of the m e m b e r s  of the l e g i s­
la t u r e  in joint session. Th e B o a r d  shall, in a c c o r d a n c e  
w i t h  law, formulate, p o l i c y  and a p p o i n t  the P r e s i d e n t  o f  
the U n i v e r s i t y .  K e  sh al l  be the e x e c u t i v e  o f f i c e r  o f  th e 
B o a r d ."

T h e s e  two  s e c t i o n s  of the C o n s t i t u t i o n  are u n i q u e  in t h a t  it is the 
o n l y  p l a c e  t h a t  a d i v i s i o n  of S t a t e  g o v e r n m e n t  is s i n g l e d  cut and 
p r o v i d e d  a s p e c i a l  c o r p o r a t e  status. As we are all aware, b o t h  s e c­
o n d a r y  e d u c a t i o n a l  g r o u p s  a n d  the F i s h  and W i l d l i f e  p e o p l e  tried to 
o b t a i n  lik e s t a t u s  at t he c o n s t i t u t i o n a l  c o n v e n t i o n ,  b u t  w e r e  u n­
succ e s s f u l .  A l a s k a  is n o t  u n i q u e  in h a v i n g  a c o n s t i t u t i o n a l l y  e s t a­
b l i s h e d  U n i v e r s i t y  and B o a r d  of Regents; b wevcr, onl y a f e w  i n s t i t u­
tion s  of p u b l i c  h i g h e r  e d u c a t i o n  in the e n t i r e  U n i t e d  S t a t e s  e n j e v  
this v e r y  p r i v i l e g e d  legal status. A s  one t r e a t i s e  w r i t e r  has i n­
d i c a t e d  :

\ .

"These f o r t u n a t e  f e w  p o s s e s s  c s p h er e o f  a u t h o r i t y  v.'ithin 
w h i c h  n e i t h e r  the l e g i s l a t i v e  nor t h e  e x e c u t i v e  d i v i s i o n  
of S t a t e  g o v e r n m e n t  m a y  interfere. T h e y  are, in s u bs t a n c e ,



c o o r d i n a t e  v i t a  t h e  l e g i s l a t i v e ,  executi v e,  and j u di c i a l  1 
b r a n c h e s  and t hu s r e p r e s e n t  a f o u r t h  a m  of S t a t e  g o v e r n­
me n t " .  ( B l a c k w e l l , C o l l e c t  L a w , p a g e  2*12).

V

As has b e e n  p o i n t e d  in A l e x a n d e r  and S olo mo n 's  C o l l e g e  and U n i v e r sity 
L a w  1S72 e d i t io n,  t h e r e  a re ni'iia s ta te s v/nich g u a r a n t e e  C o n s t i t u t i o n a l  
a u t o n o m y  for  u n i v e r s i t i e s .  A l t h o u g h  A l a s k a  is not e x p r e s s l y  i n c l u d e d  
a m o n g  t h e s e  n i n e  w h i c h  a re Mi c higan, M in ne s ot a,  C a l i f o r n i a ,  •'lerada, 
G e o r g i a ,  Idaho, O k l a h o m a , L e v a d a  and Arisona, in is r e c o m m e n c e  the
u n i v e r s i t y  c o n t a c t  the a u t h o r s  a nd a d v i s e  of t h e  o m i s s i o n .  In _,hrae
o f  t h es e s ta te s  .there h as d e v e l o p e d  a c o n s i d e r a b l e  b o d y  of .law r e g a r d­
ing t h e  a u t o n o m o u s  s t a t u s  of the u n iv er si ty , n a m e l y  M i c h i g a n ,  M i n n e­
so t a  and  C a l i f o r n i a .  ITe b e l i e v e  th at  v k e n  the A l a s k a  C o n s t i t u t i o n a l  
p r o v i s i o n s  r e l a t i n g  to t h e  U n i v e r s i t y  and B o a r d  of R e g e n t s  are j u d i­
c i a l l y  i n t e r p r e t e d  it is v e r y  p r o b a b l e  that Alaska* s c o n s t i t u t i o n a l  
p r o v i s i o n s  x;iil b e  c o n s i d e r e d  as e s t a b l i s h i n g  an " a u t o n o m o u s "  u n i v e r­
sity. T h e  M i c h i g a n  C o n s t i t u t i o n  p ro vides:

"The B o a r d  o f  R e g e n t s  s h a l l  have the g e n e r a l  s u p e r v i s i o n  
of t h e  U n i v e r s i t y ,  a n d  the d i r e c t i o n  a n d  c o n t r o l  of all 
e x p e n d i t u r e s  o f  funds."

A l t h o u g h  A l a s k a * s  c o n s t i t u t i o n a l  p r o v i s i o n  is d r a f t e d  l e s s  ex plicitly, 
/Article VII, Sec. 2 and 3, supra, e s t a b l i s h e s  t h e  U n i v e r s i t y  a3 a 
" body c o r p o r a t e "  a nd d i r e c t s  t h a t  "the U n i v e r s i t y  o f  A l a s k a  shall be 
g o v e r n e d "  by t he Ecorcl. Th i s s p e c i f i c  r o w e r  to g o v e r n  t h e  U n i v e r­
sity Vuoncjly i m p l i e s  and i n d e e d  m a n d a t e s  the " c o n t r o l  o f  all e x p e n d i­
tu r e s  of f unds" m u s t  be in t he g o v e r n i n g  board, w i t h  the l e g i s l a t i v e  
c o n t r o l  b e i n g  the overr.l s u m  a n d  not  t he s p e c i f i c  d i r e c t i o n  of w h e r e  
an d h o w  said f u n d s  arc to be spent.

T h e  b r o a d  g r a n t  o f  p o w e r s  a b o v e  q u o t e d  has g i v e n  the Bo a rd  of R e g e n t s
o f  M i c h i g a n  c o m p l e t e  c o n t r o l  of all u n i v e r s i t y  i n c o m e  r e g a r d l e s s  of 
source. Tn.e :•<i c h i g c n  S u p r e m e  C o u r t  in 1535 r e s o l v e d  t h e  is su e of 
a l e g i s l a t i v e  e n a c t m e n t  r e q u i r i n g  t h e  hoard o f  R e g e n t s  to d j s c o n t i n u e  
a  h o m e o p a t h i c  s c h o o l  in A n n  A r b o r  and e s t a b l i s h  u n e w  s c h o o l  in Detroi 
a nd s p e l l e d  o u t  t h e  l e g i s l a t u r e - u n i v e r s i t y  r e l a t i o n s h i p  in an u n­
m i s t a k a b l e  fash io n :

"The Bo ar d  of R e g e n t s  ar.d tha l e g i s l a t u r e  d e r i v e  t h e i r  
p o w e r  f r o m  t h e  same S u p r e m e  authority, n a m e l y  tha C o n­
stit u t i o n .  .. t h e y  are s e p a r a t e  and d i s t i n c t  C o n s t i t u t i o n a l  
b o d ie s,  w i t h  the p o w e r  of the r e g e n t s  d e f i n e d .  Uy no rule 
of c o n s t r u c t i o n  c a n  it be held t h a t  c i t h e r  c a n  e n c r o a c h
u p o n  or e x e r c i s e  the p o w e r s  eon'7 rr ,.d u p o n  the o t h e r . "



T h i s  i n t e r p r e t a t i o n  w a s  b a s e d  o n  the b r o a d  c o n s t i t u t i o n a l  p o w e r s  '
g i v e n  to t h e  B o a r d  of R e g e n t s  u n d e r  t he M i c h i g a n  C o n s t i t u t i o n .  W e  
b e l i e v e  the A l a s k a  S u p r e m e  Cour t,  in light of t h e s e  p r e c e d e n t s  c o m ­
b i n e d  w i t h  t h e  i n t e n t  of t h e  d e l e g a t e s  to o ur 195G c o n s t i t u t i o n a l  c o n­
v e n t i o n  e x p r e s s e d  in the m i n u t e s  of th os e p r o c e e d i n g s  w i l l  l i k e w i s e  
find s i m i l a r  p o w e r s  in t he B o a r d  of R e g e n t s  of t h e  U n i v e r s i t y  o f  Alaska.

T h e  c i t i z e n s  o f  M i c h i g a n  in the C o n s t i t u t i o n  of 1908 g r a n t e d  p r i v i l e g e s  
s i m i l a r  to t h a t  g r a n t e d  t o  M i c h i g a n  S t a t e  C o l l e g e  (now M i c h i g a n  S t a t e  
U n i v e r s i t y )  a n d  p r o v i d e d  t h a t  S t a t e  B o a r d  of A g r i c u l t u r e  w a s  g i v e n  
" g e n e r a l  s u p e r v i s i o n  of the c o l l e ge , and the d i r e c t i o n  and  c o n t r o l  
o f  a l l  a g r i c u l t u r a l  c o l l e g e  funds".

T h e  C o n s t i t u t i o n a l  status o f  t he U n i v e r s i t y  of M i n n e s o t a  is l i k e w i s e  
c l o s e l y  a l i g n e d  to that of A l a s k a .  T h e  B o a r d  o f  R e g e n t s  of the U n i ­
v e r s i t y  of M i n n e s o t a  w as i n c o r p o r a t e d  by the T e r r i t o r i a l  A s s e m b l y  in 
1 8 5 1  w i t h  a m a n d a t e  "to g o v e r n "  the u n i v e r s i t y  a nd the 1 8 5 8  C o n s t i t u­
ti o n  of the S t a t e  of M i n n e s o t a  e x p r e s s l y  " p e r p e t u a t e d  u n t o  said u n i­
v e r s i t y  "• "all t h e  rights, i m m u n i t i e s ,  f r a n c h i s e s  a nd e n d o w m e n t s  h e r e -  
t o f o r  g r a n t e d  o r  c o n f e r r e d " .  It wa s n o t  u n t i l  1925, h o w e v e r ,  t h a t  
t h e  f i r s t  l e g i s l a t i v e  t e s t  w a s  m a d e  o f  the a u t o n o m o u s  p o w e r s  of t h e  
U n i v e r s i t y  of M i n n e s o t a .  In tha t y e a r  the l e g i s l a t u r e  e n a c t e d  t h e  
la w s r e g a r d i n g  the o r g a n i z a t i o n  of t h e  S t a t e  g o v e r n m e n t  w h i c h  c e n t r a­
li z e d  t he S t a t e  A d m i n i s t r a t i v e  f u n c t i o n s  u n d e r  t h e  G o v e r n o r .  T h e  
C o m m i s s i o n  on A d m i n i s t r a t i o n  and F i n a n c e  o p e r a t i n g  u n d e r  t he G o v e r n o r ' s  
o f f i c e  p u r s u a n t  to this a c t  c l a i m e d  the a u t h o r i t y  to s u p e r v i s e  a n d  
c o n t r o l  the e x p e n d i t u r e  of m o n e y s  for the U n i v e r s i t y  of M i n n e s o t a .
S u i t  b r o u g h t  on b e h a l f  o f  the U n i v e r s i t y  a g a i n s t  t h e  C o m m i s s i o n  r e­
sul t e d  in a d e c i s i o n  of the S u p r e m e  C o u r t  w h i c h  s t a t e d  in part:

" . . . t h e  r i g h t  to c o n t r o l  u n i v e r s i t y  f i n a n c e s  is t he p o w e r  
to d i c t a t e  u n i v e r s i t y  p o l i c y  and d i r e c t  e v e r y  l e g i s l a t i v e  
a c t i v i t y . . . .The l e g i s l a t u r e  c a n n o t  t r a n s f e r  a n y  o f  t h e s e  
c o n s t i t u t i o n a l l y  c o n f i r m e d  p o w e r s  f r o m  t h e  r e g e n t s  to a n y  
o t h e r  board ,  c o m m i s s i o n  or o f f i c e r  v/hatever. . . . T h e  p u r p o s e  
of t h e  c o n s t i t u t i o n  r e m a i n s  clear. I t ' w a s  to p u t  the m a n a g e­
m e n t  of the g r e a t e s t  s t a t e  e d u c a t i o n a l  i r s t i t u t i o n  b e y o n d  
th e d a n g e r  of v a c i l l a t i n g  policy, i l l - i n f o r m e d  o r  c a r e l e s s  
m e d d l i n g  and p a r t i s a n  ambitio'n th at  w o u l d  be p o s s i b l e  in 
th e c a s e  of m a n a g e m e n t  b y  e it he r legislature' o r  e x e c u t i v e ,  
c h o s e n  at f r e q u e n t  i n t e r v a l s  and for f u n c t i o n s  a nd b e c a u s e  
of q u a l i t i e s  and a c t i v i t i e s  v a s t l y  d i f f e r e n t  f r o m  t h os e  
w h i c h  q u a l i f y  for the m a n a g e m e n t  of a n  i n s t i t u t i o n  of 
h i g h e r  l e a r n i n g . "  See S t a t e  v. Chase, 175 M in n.  259 2 20 
N.W. 951 (1928) .

. *• •.* * I . * *

In s u b s e q u e n t  s u i t s  i n v o l v i n g  an e n a c t m e n t  of t h e  l e g i s l a t u r e  .'who 
c h a n g e d  the m e t h o d  of s e l e c t i o n  of regents, the S u p r e m e  C o u r t  of



M i n n e s o t a  in d e s c r i b i n g  t h e  u n i v e r s i t y ' s  r e l a t i o n s h i p  t o  t he e x e c u­
tive, l e g i s l a t i v e  and j u d i c i a l  b r a n c h e s  of g o v e r n m e n t  c o m m e n t e d :

"The p e o p l e  by t h e i r  C o n s t i t u t i o n  c h o s e  to p e r p e t u a t e  the 
univcrsit}' w h i c h  had b e e n  c r e a t e d  by t h e i r  T e r r i t o r i a l  
L e g i s l a t u r e  in a B o a r d  of Regents, a nd t he p o w e r s  they 
g a v e  are n ot s u b j e c t  to l e g i s l a t i v e  or e x e c u t i v e  control; 
n o r  c a n  the c o u r t s  at the suit of a t a x p a y e r  i n t e r f e r e  
w i t h  t he b o a r d  w h i l e  g o v e r n i n g  the u n i v e r s i t y  in the 
exerci.se of its g r a n t e d  p o w e r s . T h i s  d o e s  n o t  m e a n  t h a t  
t he p e o p l e  c r e a t e d  a c o r p o r a t i o n  or i n s t i t u t i o n  w h i c h  is 
a b o v e  t h e  law. T h e  b o a r d  m u s t  k e e p  w i t h i n  t h e  l im i ts  of 
its g r a n t . "

T h e  C a l i f o r n i a  C o n s t i t u t i o n  of 1879 p r o v i d e d  for t h e  i n d e p e n d e n c e  
of t he B o a r d  of R e g e n t s  as f ollows:

"The U n i v e r s i t y  o f  C a l i f o r n i a  shall c o n s t i t u t e  a p u b l i c  
t r u s t ,  and its o r g a n i z a t i o n  and g o v e r n m e n t  s h a l l  be p e r­
p e t u a l l y  c o n t i n u e d  in the for m and c h a r a c t e r  p r e s c r i b e d  
b y  the O r ga ni c  A c t  c r e a t i n g  the sam e. .. , s u b j e c t  on ly  
t o  s u c h  l e g i s l a t i v e  c o n t r o l  as m a y  b e  n e c e s s a r y  to i n­
sure  c o m p l i a n c e  w i t h  t h e  terms of thi s  e n d o w m e n t  and 
t h e  p r o p e r  i n v e s t m e n t  a nd s e c u r i t y  of its f u n d s . "

T h i s  c o n s t i t u t i o n a l  l a n g u a g e  has b e e n  u n i f o r m l y  i n t e r p r e t e d  by t h e  
S u p r e m e  C o ur t in C a l i f o r n i a  to p r o v i d e  i m m u n i t y  f r o m  a n y  l e g i s l a t i v e  
act c h a n g i n g  the form of g o v e r n m e n t  of the college. In 1913. the 
S u p r e m e  Co ur t of C a l i f o r n i a  m a d e  a clear, s t a t e m e n t  of t h e  U n i v e r s i t y ' s  
i n d e p e n d e n c e  in a case i n v o l v i n g  a c o n f l i c t  b e t w e e n  v a c c i n a t i o n  r e­
qu i r e m e n t s  of t he l e g i s l a t u r e  and t h o s e  of the U n i v e r s i t y  of C a l i f o r­
nia. (W i l l i a m s  v. 'Wheeler, 23 Cal. App. 619, 138 P. 937) T h e  B o a r d  
o f  R e g e n t s  of the U n i v e r s i t y  of C a l i f o r n i a  had r e q u i r e d  a ll e n r o l l i n g  
s t u d e n t s  to be v a c c i n a t e d  w h e r e a s  the l e‘.raslature p r o v i d e d  for e x­
c e p t i o n s  f or t ho se  c o n s c i e n t i o u s l y  oppos'ed or f o r  t h o s e  for w h o m  
v a c c i n a t i o n  w o u l d  be h a r m f u l  to t heir health. A  s t u d e n t  n o t  h a v i n g  
•been v a c c i n a t e d  and c o n s c i e n t i o u s l y  o p p o s e d  to v a c c i n a t i o n  w a s  d e n i e d
e n t r a n c e  to the u n i v e r s i t y  and  s ue d  for a d mi ss io n.  T he q u e s t i o n  of
l e g i s l a t i v e  v e r s u s  u n i v e r s i t y  p r e d o m i n a n c e  in m a k i n g  of a d m i s s i o n  and 
h e a l t h  p o l i c i e s  was p l a c e d  s q u a r e l y  b e f o r e  the court. T h e  c o u r t  held
t h a t  the e x c e p t i o n s  p r o v i d e d  for in t h e  v a c c i n a t i o n  lav? w e r e  not found
ed u p o n  c o n s i d e r a t i o n  of the g e n e r a l  h e a l t h  and d i d  not  c o n s t i t u t e  an 
e x e r c i s e  of the g e n e r a l  p o l i c e  p r o t e c t i o n  of t he l e g i s l a t u r e .  M o r e  
s p e c i f i c a l l y  w i t h  r e g a r d  to the  C o n s t i t u t i o n a l  p o w e r s  of the  u n i v e r­
sity, the C o u r t  said:



I is

" . . . i t  w a s  the i n t e n t i o n  of the f r a m e r s  o f  t h e  C o n s t i t u­
ti o n  to i n v e s t  the B o a r d  o f  R e g e n t s  w i t h  a l a r g e r  d e g r e e  
.of i n d e p e n d e n c e  and d i s c r e t i o n  in r e s p e c t  t c  t h e s e  m a t t e r s  
t h a n  is u s u a l l y  h o l d  to e x i s t  in s u c h  i n f e r i o r  b e a r d s  and 
c o m m i s s i o n s  as are s o l e i’* s u b j e c t s  o f  l e g i s l a t i v e  c r e a t i o n  
and control. T h i s  w o u l d  s e e m  to be a n e c e s s a r y  c o n c l u s i o n  
f r o m  the fact of t he e v a l u a t i o n  of t h e  u n i v e r s i t y  to t h e  
p l a c e  and d i g n i t y  of a c o n s t i t u t i o n a l  d e p a r t m e n t  o f  t h e  
b o d y  politic..*;."

In I d a h o  t h e  C o n s t i t u t i o n  a d o p t e d  in 1229 p r o v i d e d  w i t h  r e f e r e n c e  
to the a d m i n i s t r a t i o n  o f  t he U n i v e r s i t y  of Idaho: . .

"The R e g e n t s  s h a l l  h a v e  t he g e n e r a l  s u p e r v i s i o n  o f  the: 
u n i v e r s i t y  and c o n t r o l  and d i r e c t i o n  of a l l  f u n d s  of 
an d a p p r o p r i a t i o n s  to, t he u n i v e r s i t y ,  u n d e r  s u c h  r e g u­
l a t i o n s  as m a y  be p r e s c r i b e d  by l a v . "

In its 19 21  d e c i s i o n  in S t a t e v. s t a t e B o a rd o f  E d u c a tion, 33 I d a h o  
415 196 ?. 201, S u p r e m e  C o u r t  of I d a ho  o f f i c i a l l y  p l a c e d  the U n i v e r­
si t y  of I d a h o  in the m a g i c  c i r c l e  of a u t o n o m o u s  u n i v e r s i t i e s .  T h e  
S u p r e m e  C o u r t  h o l d  tha t the C o n s t i t u t i o n a l  p r o v i s i o n  m e a n t  that w h i l e  
f u n c t i o n i n g  vithir. t he s c o p e  of its a u th or it y , the B o a r d  of R e g e n t s  is 
n o t  s u b j e c t  to the c o n t r o l  o r  s u p e r v i s i o n  o f  a n y  o t h e r  b r a n c h ,  beard, 
o r  d e p a r t m e n t  o f  the S t a t e  g o v e r n m e n t . T h e  p o r t i o n  of t h e  C o n s t i t u­
tion. l i m i t i n g  t h e  Beard of Regents' a u t h o r i t y  ('under s u c h  r e g u l a t i o n s  
as n a y  be p r e s c r i b e d  L y  law") refer s  to m e t h o d s  a n d  r u l e s  f o r  t h e  
c o n d u c t  o f . b u s i n e s s  and a c c o u n t i n g  f u n c t i o n s  a n d  d o e s  n o t  i n t e r f e r e  
w i t h  the C o n s t i t u t i o n a l  d i s c r e t i o n  of the B o ar d . W h e n  a n  a p p r o p r i a t i o n  
of p u b l i c  f u n d s  is m a d e  to t h e  u n i v e r s i t y  and t h e  u n i v e r s i t y  B o a r d  of 
R e g e n t s  a c c e p t s  the funds, the l e g i s l a t u r e  n a y  i m p o s e  s u c h  c o n d i t i o n s  
a n d  l i m i t a t i o n s  o n  the u s e  of t he funds as it d e e m s  n e c e s s a r y ,  h o w­
ever, th a  c o u r t  stated, w h e r e  the B o a r d  sells u n i v e r s i t y  p r o p e r t y  
t h e r e  is n o  o b l i g a t i o n  or. the p a r t  o f  the R e g e n t s  t o  p a y  the p r o c e e d s  
f r o m  t h e  s a l e  of t he p r o p e r t y  in to  the S ta t e tr easury.

T h e  C o l o r a d o  C o n s t i t u t i o n  v e s t e d  in t h e  B o a r d  o f  R e g e n t s  "the g e n e r a l  
s u p e r v i s i o n  of the S t a t e  u n i v e r s i t y "  and "the e x c l u s i v e  c o n t r o l  a n d  
d i r e c t i o n  o f  all funds of, ar.d a p p r o p r i a t i o n s ,  to t h e  u n i v e r s i t y 1'.
T h i s  b r o a d  g r a n t  of p o w e r  is q u i t e  s i m i l a r  to t h a t  g i v e n  to the g o v e r n­
ing b o a r u s  o f  o t h e r  c o n s t i t u t i o n a l l y  i n d e p e n d e n t  u n i v e r s i t i e s .  H o w­
ever, t he c o u r t s  of C o l o r a d o  h a v e  not, as yet, c o n c e d e d  t h a t  it w a s  
the i n t e n t i o n  o f  the p e o p l e  to g r a n t  full a u t o n o m y  to t h e i r  S t a t e  
u n i v e r s i t y .  F u r t h e r m o r e ,  in a n o t h e r  s e c t i o n  of the S t a t e  C o n s ti tu ti on , 
the m a n a g e m e n t  of the u n i v e r s i t y  is d e c l a r e d  to be " s u b j e c t  to the 
c o n t r o l  of the Stare, u n d e r  t h e  p r o v i s i o n s  of t h e  C o n s t i t u t i o n ,  and 
s u c h  laws and r e g u l a t i o n s  as t h e  g e n e r a l  a s s e m b l y  n a y  p r o v i d e . "



T w o  States, M i s s o u r i  and Utah, h a v e  fa iled to a c h i e v e  a u t o n o m y  e v e n  
t ho ug h tec C o n s t i t u t i o n a l  g r a n t s  o f  p a v e r s  to th e g o v e r n i n g  b o a r d s  
v;ero r a t h e r  broad. In Utah., for example, the S t a t e  S u p r e m e  C o u r t  
h e l d  i n  1 2 5 C :

"It is i n c o n c e i v a b l e  that t he f r a me r s of the C o n s t i t u t i o n  
. . . i n t e n d e d  to p l a c e  t h e  u n i v e r s i t y  a b o v e  any c o n t r o l s  
a v a i l a b l e  to the  p e o p l e  of t h i s  State, as to t h e  p r o p e r t y ,  
m a n a g e m e n t  and g o v e r n m e n t  of the u n i v e r s i t y . ... T he 
u n i v e r s i t y  is a p u b l i c  c o r p o r a t i o n ,  n o t  a b o v e  t h e  p o w e r s  
o f  the l e g i s l a t u r e  to c o n t r o l ,  a n d  is s u b j e c t  to the lavs 
o f  t he S t a t e  f r o m  tim e to t i m e  e n a c t e d  r e l a t i n g  to its 
p u r p o s e s  in g o v e r n m e n t . "

A l t h o u g h  a l l  the c o n s t i t u t i o n a l  p r o v i s i o n s  e s t a b l i s h i n g  u n i v e r s i t y  
a u t o n o m y  in the f o r e g o i n g  S t at es  a r e  .not u n i f o r m  w h e r e  a u t o n o m y  h a s  
been f o u n d  to e x i s t  by the courts, it has been of c o n s t i t u t i o n a l
o r i g i n  s u c h  as is c o n t a i n e d  in t h e  A l a s k a  C o n s t i t u t i o n ,  
b e e n  o b s e r v e d  in e s t a b l i s h i n g  c o n s t i t u t i o n a l  autonomy,

It has a l s o

• ’•! 
• i

r

i
i,*s* f

"a g r e a t  cleal d e p e n d s  o n  t he a t t i t u d e  of t h e  c o u r t  and 
h o w  it, w i t h i n  the c o n t e x t  o f  e it he r  i m p l i e d  or e x p l i c i t  
c o n s t i t u t i o n a l  p r o v i s i o n s ,  is w i l l i n g  to v i e w  th e  r e l a t i o n -  
s n i p  b e t w e e n  the S t a t e  and t h e  u n i v e r s i t y .  T h e  l a c k  of 
a u t o n o m y  of seme S t a t e  u n i v e r s i t i e s  m a y  be a t t r i b u t e d  to 
t he a t t i t u d e s  o f  the c o u r t s  or even to i n a c t i o n  on the 
p a r t  o f  u n i v e r s i t y  o f f i c i a l s . "  (Alexander and S o l o m o n  
C o l l e g e  and U n i v e r s i t y  L a w , 1972).

S u m m a r y  a nd C o n c l u si on

In l i g h t  of the d e t a i l e d  r e s e a r c h  o u t l i n e d  a b o v e  a nd v;ith k n o w l e d g e  
of the d e b a t e  a nd c i r c u m s t a n c e s  at t he c o n s t i t u t i o n a l  c o n v e n t i o n  in 
s i n g l i n g  cub the U n i v e r s i t y  as the o n l y  d i v i s i o n  of S t a t e  g o v e r n m e n t  
n £ f o r d e d  spe ci al  status, b e s i d e s  the t r a d i t i o n a l  t h r e e  b ra nc h e s ,  *:a 
arc of the o p i n i o n  th at  s e r i o u s  c o n s t i t u t i o n a l  q u e s t i o n s  ha v e be en 
r a i s e d  by the m e t h o d  of l e g i s l a t i v e  a p p r o p r i a t i o n  p r o p o s e d  by the 
G o v e r n o r  for f iscal year 1974 and a c t u a l l y  used by t h e  l e g i s l a t u r e  
f o r  1973, w h i c h  c o n s t i t u t e s  e f f e c t i v e  i n t er n al  c o n t r o l  of the U n i v e r­
sity. If the c o n s t i t u t i o n a l  l a n g u a g e  that t h e  U n i v e r s i t y  as a b o d y  
c o r p o r a t e  "shall be g o v e r n e d "  by a B o ar d of R e g e n t s  is to be g i v e n  
the m e a n i n g  i n t e n d e d  by the c o n s t i t u t i o n a l  c o n v e n t i o n ,  t he U n i v e r s i t y  
s h o u l d  not b o  s u b o r d i n a t e d  to the E xe cu t i v e ,  L e g i s l a t i v e  and J u d i c i a l  
b r a n c h e s  of g o v e r n m e n t  cr r e l e g a t e d  to the s ta tu s of tha legislatively- 
c r e a t e d  d e p a r t m e n t  or agency.

W e  c a n n o t  see h e w  the Bo ar d of R e g e n t s  c a n  l e g a l l y  c o n s e n t  to a d m i n­
i s t r a t i o n  o f  U n i v e r s i t y  af fa ir s , e i t h e r  d i r e c t l y  or i n d i r e c t l y ,  ivy 
any b r a n c h  o f  the S ta te  g o v e r n m e n t  w i t h o u t  an e x p r e s s  c o n s t i t u t i o n a l  
c hange. The p r e c e d e n t s  e s t a b l i s h e d  in o th er  j u r i s d i c t i o n s  suc h as 
M i c h i g a n ,  M i n n e s o t a ,  C a l i f o r n i a  and I d a h o  are c l e a r l y  in p o i n t  and 
v e  b e l i e v e  the S u p r e m e  Co u rt  of A l a s k a  in n p r o p e r  c a s e  w o u l d  be 
s t r o n g l y  .inclined to roi.Hv; su ch  pxe-vedenvs and* hold t h a t  the A l a s k a  
C c j u:t.’.tUu.ion c r e s t e d  ;v. a u t o m o r o u c  U n i v e r s i t y  to be g o v e r n e d  in all 
r e s p e c t s  by a  b o a r d  o'. R e g e n t s  w i t h o u t  eke s p e c t r e  o f  a n y  typo, of 
p a r t i s a n ,  g e o g r a p h i c a l  o r  p o l i t i c a l  influence.
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P.O. Box 652
Douglas, Alaska 99824
March 3, 1976

R e p r e s e n t a t i v e  T h e l m a  B u c h h o l d t  

P o u c h  V  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  B u c h h o l d t :

E n c l o s e d  p l e a s e  f i n d  a  P o s i t i o n  P a p e r  f o r  H o u s e  Bil l 214, o f  w h i c h  

y o u  a r e  the  p r i m e  s p o n s o r .  W e  r e a l i z e  t h e  b i l l  ha s n o t  b e e n  h e a r d  

t h i s  S e s s i o n ,  b u t  w a n t e d  to be  o n  r e c o r d  s u p p o r t i n g  t h e  c o n c e p t  in 

c a s e  h e a r i n g s  a r e  a n t i c i p a t e d  in t h e  n e a r  future.

P l e a s e  fee l f r e e  to  c a l l  o n  t h e  L e a g u e  if  w e  c a n  b e  o f  a s s i s t a n c e  
in  t h i s  m a t t e r .

S i n c e r e l y

Janice Gates
LWV Lobbyist,
Election Laws 8 Procedures
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I n t r o d u c e d :  2 / 2 6 / 7 5
R e f e r r e d :  S t a t e  A f f a i r s  and 
J u d i c i a r y

IN T H E  H O U S E B Y  B U C H H O L D T ,  M A L O N E  A N D  P A R K E R

H O U S E  B I L L  NO. 214 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

F o r  an  Act e n t i t l e d :  "An Act r e l a t i n g  to a b s e n t e e  v o t i n g . "

BE I T  E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 1 5 . 2 0 . 1 5 0  is a m e n d e d  to r ead:

Sec. 1 5 - 2 0 . 1 5 0 .  C A S T I N G  V O T E  B Y  P E R S O N A L  R E P R E S E N T A T I V E  O R  BY 

MAIL. U p o n  r e c e i p t  o f  an  a b s e n t e e  b a l l o t  t h r o u g h  a p e r s o n a l  r e p r e s e n­

ta t i v e  or b y  m a i l ,  th e v o t e r ,  w h e t h e r  in o r  o u t s i d e  t h e  s t a t e , | i n  th e  

p r e s e n c e  o f  two  a t t e s t i n g  w i t n e s s e s ,  b o t h  o f  w h o m  a r e  at l t a s t  1 8  y e a r s  

of age, orj^before a n  e l e c t i o n  Judge, n o t a r y  p u b l i c ,  commisr-ioned o f f i c e r  

of t h e  a r m e d  f o r c e s  i n c l u d i n g  the N a t i o n a l  Gua rd , d i s t r i c t  j u d g e  or 

m a g i s t r a t e ,  U n i t e d  S t a t e s  p o s t m a s t e r ,  U n i t e d  S t a t e s  a s s i s t a n t  p o s t­

mas t e r ,  or o t h e r  p e r s o n  q u a l i f i e d  to a d m i n i s t e r  o a t h s  or, if n o n e  of 

the a b o v e - l i s t e d  o p t i o n s  is r e a s o n a b l y  a v a i l a b l e ,  in th e p r e s e n c e  of  a 

s i n g l e  a t t e s t i n g  w i t n e s s  w h o  is at least 18 y e a r s  of a g e , m a y  p r o c e e d  

to m a r k  th e b a l l o t  i n  se c r e t ,  to p l a c e  th e b a l l o t  in th e s m a l l  b l a n k  

en v e l o p e ,  to p l a c e  t h e  s m a l l  e n v e l o p e  in th e l a r g e r  e n v e l o p e ,  an d to 

sig n  the v o t e r ' s  c e r t i f i c a t e  on the b a c k  of  the l a r g e r  e n v e l o p e  in th e 

p r e s e n c e  o f  t he  a b o v e - l i s t e d  o f f i c i a l  or d e s c r i b e d  p e r s o n s  w h o  s h a l l  

sign  as a t t e s t i n g  w i t n e s s e s .  T h e  v o t e r  m a y  t h e n  r e t u r n  t h e  b a l l o t  

p r o p e r l y  e n c l o s e d  in the e n v e l o p e s ,  by p e r s o n a l  r e p r e s e n t a t i v e  to th e  

e l e c t i o n  o f f i c i a l  w h o  p r o v i d e d  the b a l l o t  o r  by t he  m o s t  e x p e d i t i o u s  

m a l l  s e r v i c e ,  p o s t m a r k e d  not  l a t e r  t h a n  t h e  day o f  the  e l e c t i o n ,  to 

the e l e c t i o n  s u p e r v i s o r  in his  d i s t ri ct .

- 1 - HB 214



P.O. Box 652
Douglas, Alaska 99824
March 3, 1976

R e p r e s e n t a t i v e  T h e l m a  B u c h h o l d t  

P o u c h  V  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  B u c h h o l d t :

E n c l o s e d  p l e a s e  f i n d  a P o s i t i o n  P a p e r  f o r  H o u s e  Bill 214, o f  w h i c h  

y o u  a r e  the p r i m e  s p o n s o r .  W e  r e a l i z e  t h e  b i l l  ha s n o t  b e e n  h e a r d  

t h i s  S e s s i o n ,  b u t  w a n t e d  to  b e  o n  r e c o r d  s u p p o r t i n g  t h e  c o n c e p t  in  

c a s e  h e a r i n g s  a r e  a n t i c i p a t e d  i n  t h e  n e a r  future.

P l e a s e  f e e l  f r e e  t o  c a l l  o n  t h e  L e a g u e  i f  w e  c a n  b e  o f  a s s i s t a n c e  

i n  t h i s  m a t t e r .

S i n c e r e l y

Janice Gates
LWV Lobbyist,
Election Laws § Procedures

A tta c h m e n t



L E A G U E  O F  W O M E N  V O T E R S  O F  A L A S K A  

E l e c t i o n  La w s  a n d  P r o c e d u r e s  

M a r c h  3, 1 9 7 6

P O S I T I O N  P A P E R  

O N

H O U S E  B I L L  214

" A n  A c t  r e l a t i n g  to a b s e n t e e  v o t i n g . "  B y  B u c h h o l d t ,  M a l o n e  a n d  P a rk er .

S u p p o r t .

T h e  L e a g u e  o f  W o m e n  V o t e r s  has l o n g  s u p p o r t e d  an  

e l e c t o r a l  s y s t e m  w h i c h  m a x i m i z e s  c i t i z e n  p a r t i c i p a t i o n .  

H o u s e  Bill 214 l i b e r a l i z e s  t h e  a b s e n t e e  v o t i n g  r e q u i r e­

m e n t s ,  t h u s  o f f e r i n g  a r e a l i s t i c  r e s p o n s e  t o  v o t i n g  

p r o b l e m s  f r e q u e n t l y  e n c o u n t e r e d  b e c a u s e  o f  A l a s k a ' s  

i n c l e m e n t  w e a t h e r  c o n d i t i o n s  a n d  c o m m u n i c a t i o n s  

d i f f i c u l t i e s .  T h e  o p t i o n  o f  a l l o w i n g  a s i n g l e  

w i t n e s s  o f  a t  l e a s t  18 y e a r s  o f  a g e  to v e r i f y  a n  a b s e n t e e  

b a l l o t  w o u l d  a p p e a r  t o  b e  a r e a s o n a b l e  a l t e r n a t i v e  to 

o f f e r  t h e  A l a s k a n  r e s i d e n t  w h o  is v o t i n g  a b s e n t e e ,  

w h e t h e r  in o r  o u t s i d e  t h e  State.

J a n i c e  Gate s,  L W V  L o b b y i s t  

4 6 5 - 3 0 5 0  o r  3 6 4 - 3 4 4 1

PO S I T I O N :

J U S T I F I C A T I O N :



S T A T E  C A P IT O L  

J U N E A U  99811

19071 274*2414

2607 K O N A  LANE 

A N C H O R A G E  99503

M a r c h  10, 1976 

Terry Gardiner:

Hello there! W h e n  wi ll  yo ur  co mmittee co nsider my 

HB 214, An A ct r e l a t i n g  to abs en te e voting"?

E n c l o s e d  is a s u p po rt  p a p e r  from the League of W o m e n  

V o t e r s .

Please let me k n o w  w h e n  y ou pl an  to s chedule the bill. 

T h a n k s .

Thelma Buc hh o ld t

S T A T E  R E P R E S E N T A T IV E .  D IS T R IC T  9 IS P E N A R D I  
V IC E -C H A I R M A N .  F IN A N C E  C O M M IT T E E  

M E M B E R .  L E G IS L A T IV E  C O U N C IL  S U B C O M M I T T E E S  ON T E L E C O M M U N IC A T I O N S  A N D  H EA L T H  P L A N N IN G



P.O. Box 652
Douglas, Alaska 99824
March 3, 1976

R e p r e s e n t a t i v e  T h e l m a  B u c h h o l d t  

P o u c h  V 

S t a t e  C a p i t o l  

J un ea u,  A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  Bu chholdt:

E n c l o s e d  p l e a s e  fi n d  a P o s i t i o n  P a p e r  for H o u s e  Bill 214, o f  w h i c h  

y o u  ar e t h e  p r i m e  s po nsor. We r e a l i z e  the  trl l has not  b e e n  h e a r d  

thi s  Se ss io n,  b u t  w a n t e d  to be  on  r e c o r d  s u p p o r t i n g  the c o n c e p t  in 

c a s e  h e a r i n g s  a r e  a n t i c i p a t e d  in t h e  n e a r  future.

P l e a s e  feel f re e  to call o n  t h e  L e a g u e  if we can  be o f  a s s i s t a n c e  
in th i s  matter.

S i n c e r e l y

Janice Gates
LWV Lobbyist,
Election Laws f, Procedures

Attachment





"Ah Act r e l a t in g to m e d i a t i o n  In divorce a c t i o n s . f:

C O M M I T T E E  R E P O R T

2/28/75 H O U S E

H r .  S p e a k e r :  D a t e   - / r> /  /

T h e  C o m m i t t e e  o n  _______J u d u  o f  a r v ________h a s  h a d   K B  ? A 1____________

u n d e r  c o n s i d e r a t i o n .  A M a j  o  r  i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e

( ) r e c o m m e n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT PASS

( ) r e c o m m e n d s  i t  DO PASS  W I T H  A T T A C H E D  A M E N D M E N T ( S )
V*K

J v f  r e c o m m e n d s  i t  BE R E P L A C E D  W I T H  CS FOR < -? , AND THAT

CS  FOR  ___________ / ___________ DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE R E F E R R E D  TO T H E  ________________________________

C O M M I T T E E

( ) r e p o r t s  i t  b a c k  W I T H O U T  R E C O M M E N D A T I O N  

( ) " o t h e r "

M e m b e r s  s i g n i n g  t h e  M a j o r  i t y r e p o r t :
f\/

1
f'l i r

V- < 4/ .U A

J' >
1 1 i

/ .

//
jV ' V

f /
{A'/Ar. sfA/CsC-

v
y.f

' A  ■ ’'

it L n * f b .

M e m b e r s  NOT c o n c u r r i n g  i n  t h e  M a j  o  r i t y r e p o r t :

_____________________________  r e c o m m e n d s :

______________________recommend s :

______________________recommend s :

recommend s :

r e r o m m e  r d  s :
/// /  /- j  . J 'j  j  ■

4 v v i  0 U  X  J  f t  s - t / V  < /  C ha i r m a n
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E L M
»£ P T . OF HEALTH AND SOCIAL SERVICES

OFFIC E  O F  JHE COM M ISSIONER

J A Y  S .  H A M M O N D ,  G o v e r n o r

Pouch HOI, Juneau 99811
m a m o rj 6 m m K

Aoril 7, 1975

The Honorable Terry Gardiner 
Chairman, House Judiciary Committee 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Mr. Gardiner:

In reply to your letter of March 7 we are pleased to submit the following 
information concerning total number of divorces over the past five years 
involving children and the number filed by men as compared to women.

Number Filed Number Filed
Year by Men by Women Total

1970 306 679 985
1971 317 690 1,015
1972 377 862 1,239
1973 394 773 1,167
1974 446 876 1,322

We keep no records relating to disputed cases as this is a function of the 
Alaska Court System and the information does not appear on th divorce 
document.

Our information is gleaned from the divorce document and only basic statistical 
information is kept. This also holds true for information concerning custody.



Honorable Terry Gardiner - 2- April 7, 1975

May we suggest that these same questions be asked of the Court System, 
they may be able to give you more assistance in areas of dispute and custody.

If there is any other way we might be of assistance, do not hesitate to ask.

Sincerely yours,
<

Francis S.L. Williamson
Commissioner
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Ori gi na l sponsor: Bra dn er , Beirne,
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IN T H E  H O U S E  BY T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 237 

IN T H E  L E G I S L A T U R E  OF T H E  ST AT E OF A LA SK A  

N I N T H  L E G I S L A T U R E  - F I R S T  SESSI ON 

A B IL L

For an Act en ti tled: "An Act r e l a t i n g  to m e d i a t i o n  in d i vo r ce  actions."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. It is the intent of this Act to provide a m ea ns  of m e d i a t i o n  

between p a r t i e s  in d i v o r c e  actions, in o rd er  to a c hi ev e a m u t u a l l y  a g r e e a b l e  

settlement in t e r m i n a t i o n  of the mar r ia ge , and to ther eb y m i n i m i z e  d i s r u p t i o n  

of the h o u s e h o l d ,  a d v e r s e  effe ct s  on m i n o r  children, and l it i ga t i o n  betw ee n 

bhe parties.

* Sec. 2. AS 09.55 is a m e n d e d  by a d d i n g  a new section to read:

Sec. O 9 .5 5 .li5 . MEDIATION. (a) At any time w i t h i n  30 days a f t e r  

a c o m p l a i n t  or c r o s s - c o m p l a i n t  in a d i vo rc e a ct io n is filed, a pa rt y to 

the a c t i o n  m a y  submit a r e q ue st  to the court for m ed ia t i o n ,  for the 

p u r p o s e  of a c h i e v i n g  a m u t u a l l y  a g r e e a b l e  settlement in t e r m i n a t i o n  of 

the mar ri ag e.  W h e n  a p a rt y r e q u e s t s  settlement me di at io n , the o t h e r  

p a r t y  shall a n s w e r  the req u es t on the record, and the judge m ay or de r 

m ed ia ti on . W h e n  no r e q u e s t  for m e d i a t i o n  is made, the court may at a ny
lb Tl

time or de r  the p a r ti es  to submit to m e d i a t i o n  if there is r e a so n to 

b e li ev e that m e d i a t i o n  may result in a more s a t i s f a c t o r y  settlement 

b e t w e e n  the parties.

(b) The court a o p oi nt s the mediator. The court may  appoint 

a n o t h e r  judge, a s \ e n d i n g  master, or a ny other p er so n the court finds
4

s u i t a b l e  to act as m ed iator.

(c) M e d i a t i o n  shall be c o n d u c t e d  informally as a confer en c e or 

scries of c on fe rences. The p a r ti es  to the actio n  and a r e p r e s e n t a t i v e

oi‘ any m i n o r  chil dr en  o.f the m a r r i a g e  shall attend. C o u n s e l  for the



p a r t i e s  m a y  attend.

(d) A f t e r  the first conference, e i th er  party m a y  w i t h dr aw ,  or the 

m e d i a t o r  m a y  t e r m in at e m e d i a t i o n  if he d et er m i n e s  that m e d i a t i o n  efforts 

are unsucce'ssful. Up on  w i t h d r a w a l  by e i th er  p ar t y on t e r m i n a t i o n  by uhe 

m e d i a t o r ,  the m e d i a t o r  shall n ot if y the court that m e d i a t i o n  effo rt s 

have failed, and the divor c e a c t i o n  shall proceed in the u s ua l manner.

(e) Upo n  s ub mi ss i on  of the p a r ti e s to m e d i a t i o n  u n d e r  this sect io n  

d i v o r c e  p r o c e e d i n g s  then p e n d i n g  shall be stayed for a p e r i o d  of 30 days 

or u n t i l  the court is n o t if ie d  that m e d i a t i o n  efforts ha ve  failed. All 

court o r de rs  m a d e  un de r sec. 200 of this chapter r e m a i n  in effect d u r i n g  • 

the p e r i o d  of mediation.



H o u s e  J u d i c i a r y  C o m m i t t e e
M a r c h  20, 1975

T h e  m e e t i n g  w as c a l l e d  to order at 7:20 p.m. by C h a i r m a n 
G ar diner. All  m e m b e r s  were prese nt  ex cept Mr. F i n k  and 
Mr. Sp e cking.

H B  2 6 5 / 2 66 C o m m u n i t y  L eg al  A s s i s t a n c e

Mr. B r o w n  m o v e d  out b o t h  b ills w i t h  a do p a s s  r ec om m e n d a t i o n .  
Mr. B r a d l e y  o b j e c t e d  a n d  w i t h d r e w  his objection. T h e r e  
b e i n g  no f u r t h e r  objection, H B  265 a nd HB 266 were p a s s e d  
out of c o m m i t t e e  do pass.

H C R  39 C r i m i n a l  Co d e R e v i s i o n

Mr. Pa rr  m o v e d  the b i l l  out do pass. The g r ou p objected.
Mr. B r o w n  move.' that on pa g e 1, line 29, law e n f o r c e m e n t  
o f f i c e r s  a n d  m e m b e r s  of the lay p ub l ic  be i n c l u de d and "and 
the like" dele te d . T h e r e  was an o b j e c t i o n  and Mr. B r o w n  
w i t h d r e w  h is amendm e nt .

Mr. G a r d i n e r  m o v e d  that on pa ge  1, line 25, insert "broadly"
a ^ t e r  sh ould be and on line 27 put a p e r i o d  a f t e r  laws and
d e l e t e  the r e s t  of the sent en ce  to line 29 "and be it"
T he a m e n d m e n t  passed.

Mr. P a r r  m o v e d  that on page 2, line 3 "the w o r k  of the 
c o m m i s s i o n "  should be d e l e ted and r e p laced wit h "the 
c o m m i s s i o n ' s  w o r k . "  The ame ndment passed.

Mr. B r o w n  m o v e d  H C R  39 am out do pass. T he re  b e i n g  no 
ob je ct i o n ,  the bi ll  was p as se d out of committee.

H B  237 D i v o r c e / m e d i a t i o n

Mr. B r o w n  m o v e d  the f o l l o w i n g  amendments: 
p a g e  1, line 14, 15 d e l e t e  all and insert "Sec. 09-5 '.115• 
M ED IA TI ON , (a) At any time w i t h i n  30 days a f te r  a co mp l ai nt  
or cross c o m p l a i n t  is filed, a party to the a c tion m a y
s u bm it  a r e q u e s t  to the court"
p a g e  1, line 20, d e l e t e  all and insert: "the court m a y  at any
time o r d e r  the p a r t i e s  to submit to m e d i a t i o n  if t h e re  is"
p a g e  1, line 28, d e l e t e  all and insert: "of any m i n o r  chi ld re n 
of the m a r r i a g e ,  shall attend. C o u n s e l  for the p a r t i e s  
m ay a t t e n d. "
page 2, line 5, d e le te  all of sec (e).
page 1, line 23, d e le te  "himself"
Mr. B r o w n ' s  a m e n d m e n t s  passed.



T h e  m e e t i n g  w a s  c a l l e d  to o rd er  at 11:30 a.m. by C h a i r m a n  
Gardiner. All m e m b e r s  we re  pres en t except Reps. B r o w n  and 
Parr.

CS CS SB 28 M a r r i a g e

T h e  c o m m i t t e e  r e v i e w e d  the p r o p o s e d  J u d i c i a r y  CS. Mr.
F i n k  m o v e d  and a sk ed  u n a n i m o u s  conse nt  that H CS for 
CS for SB 28 pa ss  out of c o m m i t t e e  wi th  a do pass 
r e c o m m e n d a t i o n .  T h e r e  b e i n g  no objec ti on s,  it was 
so ordered.

H o u s e  J u d i c i a r y  C o m m i t t e e
M a r c h  6, 1975

H B  2 3 7 / 2 3 3  D i v or ce

S p e a k e r  Bradner, s p o n s o r  of the l e g i s l a t i o n  t e s t i f i e d  that 
H B  237 was inte nd e d to p r o v i d e  for an i n f o r m a l  f or um  outside 
the R u l e s  of Court P rocedure. He s ug ge s t e d  the f o l l o w i n g  
amend m en ts :

p 1, line 1*1 - w i t h i n  30 days af t er  
p 1, line 23 - d e l e t e  " h i m s e l f” 
p 2 - d e le te  s e c t io n (e)
a dd a s e ct io n s t a t i n g  that couns el  m ay be present

He e x p l a i n e d  the p u r p o s e s  of HB 238 as follows: if
c u s t o d y  is at issue, the court w i l l  be n o t i f i e d  and 
w i l l  c o n s i d e r  the p o s s i b i l i t y  of a p p o i n t i n g  a lawy er  
for the child. It s p ec i f i e s  the m e t ho d of payment 
for the lawyer. Mr. F i n k  ra ised the q u e s t i o n  of why 
l egal s ervices w o u l d  ha ve  a special exception.

T h e  m e e t i n g  a d j o u r n e d  at 12:10 p.m. and was r e c o n v e n e d  
at 1:20 p.m. All m e m b e r s  we re  prese n t excep t  Mr. Pa r r  
a nd Mr. Brown.

Art S n o w d e n  t e s t i f i e d  that the Court s y s t e m  had no 
o b j e c t i o n s  to the bills.

D o n  Cloclcsin of A l a s k a  L e g a l  S er vi c e s  stated that they 
s u p p o r t e d  HB 237 w i t h  the f o l l o w i n g  amendments:
- p i ,  line 1*1 - w i t h i n  30 days a f t e r  all n e c e s s a r y  papers

(cross compl ai nt s ) had been filed 
- p i ,  line 20 - may, at any time,
- p i ,  line 23 - d e l e t e  "himself"
- p 2 - delet e section (e)
Mr. Flnlc stated that if (e) were deleted, "himself could 
be r e t a i n e d  for those c i r c u m s t a n c e s  where only the judge 
w o u l d  be q u a l i f i e d  to do the mediation. T h e r e  was no 
o b j e c t i o n  from anyo ne  present.
Mr. C l o c k s i n  c o n t i n u e d  that he thought that the right 
to c o u ns e l in a t t e n d a n c e  at me d ia t i o n  was implied, but 
if t h e r e  was a q u e s t i o n  to add lang u ag e to that effect. 
"Pa rt ie s to the a c ti on  and their counsel, if they c hoose . .



February 7, 1975

i' '-2- \ y -

Rudy J o h n s o n  
3710 A l a sk a Ave.
Ketchikan, Ak. 99901

Dear Rudy,

T ha nk  you for your letter of J a n u a r y  28 c o n c e r n i n g  the 
p o ss ib il it y  of p r o p o s i n g  l e g i s l a t i o n  on the issue of 
domestic relations.

I have been in t ouch wi t h R e p r e s e n t a t i v e  Mike Bradaer 
re g ar di ng  this subject and plan to wo rk  wit h  him in 
dra ft in g prop os e d legislation. I u n d e r s t a n d  that Rep. 
Bradner has been c ol le ct i ng  i nf o rm at io n and w o rk i ng  
with other persons interested in this type o f  legislation. 
I ’m sure that w h a te ve r  input you might w i s h  to make 
would also be appreciated.

T h a n k  you for your concern.

Sincerely,

Terry Gar d in er  
Represe nt at iv e



Rudy Johnson 
3710 Alaska Ave. 
K etch ikan, Alaska

January 28, 1975

Rep. Terry Gard iner
Alaska House of R epresentatives
Juneau, Alaska 99881
Dear Terry:
Enclosed is  a le t t e r  I  re ce ived  from Senator Z e ig le r . I t  
might be good i f  you got together w ith  Mike Bradner and 
d iscussed  th is  is su e  of domestic r e la t io n s . I  would c e r t a in ly  
l ik e  to see m ean ingfu l le g is la t io n  in troduced  and passed th is  
year.
As of yet I  haven 't gotten a re p ly  from the Department of 
V it a l  S t a t is t ic s  concern ing  d ivo rce  cases in  the s ta te .
I  would sure app re c ia te  tha t in fo rm ation .
I  w i l l  be more than happy to  a s s is t  you or Mike to see th is  
k ind of le g is la t io n  passed.
Thank you very much.

S*

Rudy Johnson
RJ/sm



A l a s k a  j & a t e  |HegtsIalMre 

j s > m n t e
J U N E A U ,  ALASKA

J a n u a r y  23, 1 9 7 1)

S i n c e  a r r i v i n g  i n  J u n e a u ,  I h a v e  h a d  o c c a s i o n  t o  c h a t  w i t h  
t h e  S p e a k e r  c f  t h e  H o u s e ,  M i k e  B r a d n e r  o f  F a i r b a n k s ,  w h o  
is v e r y  m u c h  i n t e r e s t e d  in o u r  d o m e s t i c  r e l a t i o n s  s t a t u t e s .  
H e  c u r r e n t l y  c o n t e m p l a t e s  i n t r o d u c i n g  l e g i s l a t i o n  w h i c h  
w o u l d  d o u b ; l e s s  p r o v e  o f  h e l p  to t h e  I n n o c e n t  v i c t i m s  o f  
a d i v o r c e  p r o c e e d i n g s ,  t h e  c h i l d r e n .

1 r a t h e r  h a v e  a h u n c h  y o u  t o l d  m e  y o u  h a v e  b e e n  a c c u m u l a t i n g  
m a t e r i a l  o n  t h i s  s u b j e c t ,  a n d  I t h i n k  it m i g h t  be o f  h e l p  
to  him. I f  h i s  l e g i s l a t i o n  g e t s  t h r o u g h  t h e  H o u s e ,  w h a t e v e r  
i n f o r m a t i o n  y o u  s e n d  Mr. B r a d n e r  w i l l  be t r a n s m i t t e d  to me, 
a n d  y o u r  w o r k  m a y  b e  o f  g r e a t  v a l u e  to t h e  t w o  o f  us, t h e  
l e g i s l a t u r e  a n d  t h e  s t a t e .

R e g a r d s ,

r \R o b e r t  J.. Z i e g l e r ,  Sr.

RHZ/p) z

cc - R e p r e s e n t a t i v e  M i k e  B r a d n e r  

H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

: * IV** ■*
f *v»

: • ’.t * .

Mr. R u d y  J o h n s o n  
3710 A l a s k a  A v e n u e  

K e t c h i k a n ,  A l a s k a  99901

D e a r  Rudy:



>•

Ma r c h  10,  1975

M r .  M i k e  B r a d n e r  
H ou s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A l a s k a  

D e a r  M r .  B r a d n e r :

T h a nk  y o u  v e r y  mu ch  f o r  y o u r  l e t t e r  o f  Ma r c h  4 t h .  T h e  s t a t i s t i c s  a n d  
i n f o r m a t i o n  y o u  s e n t  w i l l  b e  v e r y  u s e f u l  t o  me .

I  w o u l d  l i k e  t o  commend  y o u  on  w h a t  a p p e a r s  t o  me t o  b e  two  e x c e l l e n t  
p i e c e s  o f  l e g i s l a t i o n .  I f  t h e s e  p a s s ,  I  b e l i e v e  t h e y  w i l l  c e r t a i n l y  
c o n t r i b u t e  t o  mo r e  e q u i t y  a n d  f a i r n e s s  i n  d i v o r c e  p r o c e e d i n g s .  As f o r  
t h e  H o u s e  B i l l  237,  a l l  I  c a n  s a y  i s ,  t h i s  i s  e x c e l l e n t  a n d  l o n g  o v e r d u e .
I  am s u r e  i f  t h i s  b e c ome s  l a w ,  ma ny  men a n d  women w i l l  b e  t h a n k f u l  f o r  
i t ,  i f  t h e y  e v e r  f i n d  t h e m s e l v e s  i n  d i v o r c e  p r o c e e d i n g s .  I t  s h o u l d  
e f f e c t i v e l y  t a k e  a l o t  o f  t h e  p r o f i t  o u t  o f  d i v o r c e  p r o c e e d i n g s  f o r ' s o m e  

- u n c o u t h  a t t o r n e y s , a s  w e l l  a s  make t h e  w h o l e  e x p e r i e n c e  mu c h  m o r e  b e a r ­
a b l e  a n d  l e s s  p a i n f u l l  f o r  t h e  a d u l t s  a n d  c h i l d r e n  i n v o l v e d .

I  am v e r y  i m p r e s s e d  w i t h  H ou s e  B i l l  238. I t ' s  h a r d  t o  b e l i e v e  i t ' s  1975, 
a n d  we a r e  j u s t  n ow s e e i n g  t h i s  k i n d  o f  l e g i s l a t i o n  b e i n g  i n t o r d u c e d .
T h i s  b i l l  i s  e s s e n t i a l  t o  t h e  w e l l  b e i n g  o f  t h e  h u n d r e d s  o f  c h i l d r e n  
a f f e c t e d  b y  d i v o r c e  i n  o u r  s t a t e  e v e r y  y e a r .

I  w o u l d  l i k e  t o  s h a r e  t h e  f o l l o w i n g  t h o u g h t s  w i t h  y o u  a n d  make  a c o u p l e  
o f  s u g g e s t i o n s  on  t h i s  b i l l :

I  h ad  a t e l e p h o n e  c o n v e r s a t i o n  w i t h  D r .  P a u l  H a n s e n ,  who  i s  P r e s i d e n t  o f  
F a t h e r s  U n i t e d  o f  B a l t i m o r e ,  M a r y l a n d ,  l a s t  w e e k .  H i s  o r g a n i z a t i o n ' s  
g o a l s  a r e  t o  s e e  t h a t  men a r e  t r e a t e d  f a i r l y  a n d  e q u a l l y  i n  d i v o r c e  
p r o c e e d i n g s .  T h e y  a r e  a l s o  c u r r e n t l y  i n v o l v e d  w i t h  c h e i r  l o c a l  l e g i s l a t u r e s  
t r y i n g  t o  g e t  l e g i s l a t i o n  p a s s e d  t h a t  w i l l  s e r v e  t n i s  p u r p o s e .  T h e y  a r e  
t r y i n g  t o  p e r s u e  a c l a s s  a c t i o n  s u i t e ,  t h a t  w i l l  s e e k  t o  e n d  b i a s e d  and  
u n f a i r  d e c i s i o n s  i n  o u r  c o u r t s  a l l  o v e r  t h e  U n i t e d  S t a t e s .  He was  t e l l i n g  
me t h a t  t h e  b i g g e s t  p r o b l e m  t h e y  a r e  h a v i n g  w i t h  o u r  j u d i c i a l  s y s t e m  i s  
w i t h  t h e  i n d i v i d u a l  j u d g e s .  Many  o f  t h e s e  j u d g e s  a r e  a w a r d i n g  c h i l d r e n  
t o  m o t h e r s  r a t h e r  t h a n  f a t h e r s  f o r  no  o t h e r  r e a s o n  t h a n  t h e y  a r e  women .
T h e y  h a v e  r e c e n t l y  ma na g e d  t o  r e q u i r e  a j u d g e  t o  g i v e  a w r i t t e n  d e c i s i o n  t o  
s p o u s e s  i n v o l v e d  i n  d i s p u t e d  c h i l d  c u s t o d y  c a s e s ,  s t a t i n g  h i s  s p e c i f i c  
r e a s o n s  f o r  a w a r d i n g  c u s t o d y  as  h e  h a s .  T h e y  h a v e  h a d  t r e m e n d o u s  s u c c e s s  
w i t h  t h i s  a n d  i n  t h e  l a s t  y e a r ,  18 men i n  h i s  o r g a n i z a t i o n  w e r e  a w a r d e d  
c u s t o d y  o f  t h i e r  m i n o r  c h i l d r e n  w i t h o u t  h a v i n g  t o  p r o v e  t h e  m o t h e r  t o  b e  
u n f i t ,  b u t  m e r e l y  s h o w i n g  t h e  c o u r t  t h i e r  b e i n g  a w a r d e d  c u s t o d y  w i l l  be  
i n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d r e n .  T h i s  seems  t o  s u b s t a n t i a t e  J u d g e  
S h u l t z ' s  r e m a r k s  a b o u t  t h i s  i n  o u r  F e b r u a r y  m e e t i n g .  He f e l t  a c l a u s e  i n  
o u r  s t a t u t e s  r e q u i r i n g  a j u d g e  t o  g i v e  a w r i t t e n  d e c i s i o n  e x p l a i n i n g  h i s  
r e a s o n s  f o r  t h a t  d e c i s i o n  w o u l d  b e  v e r y  b e n e f i c i a l  i n  g u a r a n t e e i n g  a l l  
p a r t i e s  i n v o l v e d  e q u a l i t y  a n d  f a i r n e s s .  A f t e r  s p e a k i n g  t o  D r .  H a n s e n ,  I 
am c o n v i n c e d  t h a t  a c l a u s e  l i k e  t h i s  i s  e s s e n t i a l  t o  g u a r a n t e e  t h e  c h i l d r e n



o f  a d i v o r c e  p r o c e e d i n g  a d e c i s i o n  t h a t  w i l l  t r u l y  b e  i n  t h e i r  b e s t  i n t e r e s t .  
T h i s  w o u l d  c a u s e  t h e  p a r t  o t  o u r  s t a t u t e s  t o  s a y , " I n  d e t e r m i n i n g  c u s t o d y  o f  
m i n o r  c h i l d r e n ,  t h e  c o u r t  s h a l l  b e  g u i d e d  b y  w h a t s  i n  t h e  b e s t  i n t e r e s t  o f  
t h e  c h i l d r e n ,  a n d  t h a t  s h o u l d  be  o f  p a r a m o u n t  c o n c e r n " ,  t o  b e c ome  r e a l i t y  
r a t h e r  t h a n  t h e o r e t i c a l .

W i t h  t h e s e  t h o u g h t s  i n  m i n d ,  I  w o u l d  l i k e  t o  a s k  y o u  t o  c o n s i d e r  amm e n d i n g  
y o u r  o r i g i n a l  b i l l  t o  i n c l u d e  a p a r a g r a p h  t h a t  w o u l d  s i m p l y  r e a d :

' I n  m a k i n g  a d e c i s i o n  o n  t h e  c u s t o d y  o f  m i n o r  c h i l d r e n ,  i n  a d i s p u t e d  c u s t o d y  
c a s e ,  t h e  c o u r t  w i l l  s t a t e  c l e a r l y  a n d  i n  d e t a i l  i t s  r e a s o n s  f o r  a s s i g n i n g  
c u s t o d y  t o  a p a t i c u l a r  s p o u s e " .

When I  s p o k e  t o  J u d g e  S h u l t z ,  he  t o l d  me h e  kn ew o f  j u d g e s  t h a t  f e l t  n o  c h i l d  
s h o u l d  h a v e  t h e  r i g h t  t o  s t a t e  h i s  d e s i r e s  i n  a c o u r t  r o om ,  a s  t n e y  w e r e n ' t  
o l d  e n o u g h  t o  know w h a t  t h e y  w a n t e d ,  c r  w h a t  was  i n  t h e i r  b e s t  i n t e r e s t .  I  
s e r i o u s l y  d o u b t  t h e r e  a r e  ma n y  j u d g e s  t h a t  f e e l  t h a t  w a y ,  b u t  t o  p r o t e c t  t h e  
c h i l d r e n  f r o m  t h e  f e w  t h e r e  a r e ,  I  w o u l d  l i k e  t o  s u g g e s t  c h a n g i n g  t h e  w o r d  
"may" t o  " w i l l "  i n  p a r a g r a p h  1,  on  t h e  c o u r t s  g u i d e l i n e s  t h a t  s a y ,  "By w h a t  
a p p e a r s  t o  b e  f o r  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d  a n d  i f  t h e  c h i l d  i s  o f  s u f ­
f i c i e n t  a ge  a n d  i n t e l l i g e n c e  t o  f o rm  a p r e f e r e n c e ,  t h e  c o u r t  'May c o n s i d e r  
t h a t  p r e f e r e n c e . "  S i n c e  t h i s  p a r a g r a p h  i s  o n l y  i n s t r u c t i n g  t h e  c o u r t  t o  
c o n s i d e r  t h e  c h i l d ' s  f e e l i n g s ,  t h i s  c h a n g e  w o u l d  n o t  h a v e  t h e  e f f e c t  o f  t y i n g  
t h e  c o u r t s  h a n d s ,  s o  t o  s p e a k .  I  t h i n k  i t  i s  n e c e s s a r y  t o  a l l o w  t h e  c o u r t  
t o  be  f l e x a b l e ,  b u t  a t  t h e  same t i m e  t h e  c o u r t s  s h o u l d  b e  o b l i g a t e d  t o  c o n ­
s i d e r  a c h i l d ' s  f e e l i n g s  s i n c e  i t  i s  t h e  c h i l d r e n  w h o s e  l i v e s  a r e  b e i n g  e f f e c t e d .

I  w o u l d  l i k e  t o  m e n t i o n  t h a t  a l o t  o f  o r g a n i z a t i o n s  a r o u n d  t h e  c o u n t r y  t h a t  
a r e  i n v o l v e d  i n  o b t a i n i n g  m o r e  j u s t  d i v o r c e  l a w s  a r e  l o o k i n g  e a g e r l y  t o w a r d s  
t h e  o u t  come o f  y o u r  l e g i s l a t i o n  i n  t h e  h o p e  i t  w i l l  h e l p  t h e i r  c a u s e  i n  t h e i r  
own s t a t e .  Wha t  y o u  a r e  d o i n g  w i l l  b e n e f i t  o t h e r  s t a t e s  as  w e l l  a s  o u r  own ,
I  am s u r e .  Y o u r  e f f o r t s  a r e  m o s t  a p p r e c i a t e d .

I  am w o n d e r i n g  i f  y o u  f e e l  s ome  p u b l i c i t y  w o u l d  be  h e l p f u l  i n  g e t t i n g  y o u r  
b i l l s  t h r o u g h  t h e  H o u s e  a n d  S e n a t e ?  Maybe  l e t t e r s  t o  t h e  e d i t o r  i n  a f e w  
p a p e r s  e t c .  I f  y o u  t h i n k  y o u  w i l l  n e e d  mo r e  s u p p o r t  f o r  t h e s e  b i l l s ,  I w o u l d  
b e  g l a d  t o  wo r k  on  t h a t .

S i n c e r e l y  y o u r s ,

Rudy  J o h n s o n

c c :  R e p .  T e r r y  G a r d i n e r

Rudy  J o h n s o n  
3710 A l a s k a  A v e .  
K e t c h i k a n ,  A l a s k a  99901
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Ms. M a r i a  I v e r s o n  
R R  4, B o x  4430 
Juneau, ..Alaska 99801

D e a r  Ms. Iverson:

T h a n k  y o u  for y o u r  l etter and e n c l os ed  dec l ar at io n.

Laws that g o v e r n  d o m e st ic  r e la ti on s are a l w a y s  a
m a t t e r  of the S t a t e  Legislature, n o t  o n e  of F e d e r a l  G o v e r n­
ment. It is n o t  w i t h i n  the p o w e r  of the F e d e r a l  G o v e r n­
ment, nor s h o u l d  it be, to d i c t a t e  divorce a nd s e t t l e m e n t
laws to the states. M o r e  and m o r e  power has b e e n  t ak en  
aw a y f r o m  the s tates a nd it seems to m e  that the c o u n t r y  
w o u l d  b e  a s t r o n g e r  one if it w e r e  mor e s e l f - g o v e r n e d  in 
terms of s ta te  authority.

I a m  v e r y  s y m p a t h e t i c  to y o u r  d e c l a r a t i o n  and 
a g r e e  that in m o s t  states, d i v o r c e  laws are o u t - d a t e d  
an d i n e q u i t a b l e  in terms of s e t t l e m e n t  costs, p r o p e r t y  
division, etc. Y o u  do ha ve  to k e e p  in m i n d  t h a t  a t  the 
times these laws w e r e  made, the y w e r e  done so in o r d e r  
to p r o t e c t  w o m e n  w h o  had no m ea ns  of s up po r t i n g  t h e m s e l v e s  
an d their children. Fortunately, our socie ty  h as c h an ge d 
and w o m e n ' s  r i gh ts  h a v e  p r o v i d e d  them w i t h  the a b i l i t y  
a n d  r i g h t  to e q u a l  e m p l o y m e n t  a nd a state of self- 
sufficiency. Un fo r tu na te ly , t he laws ha ve  n o t  c h a n g e d  
that m u c h  a nd it is u p  to us all to see that they do.

I w i s h  y o u  m u c h  luck in y o u r  endeavors, Ms. I v e r s o n  
a n d  h o p e  that w e  w i l l  see changes in o ur own state. You 
shou ld  w r i t e  to y o u r  St a te  legislators, and, si nc e y o u  
live in Juneau, it w o u l d  b e  m u c h  e as ie r to v i s i t  t h e m  and 

•> a c t i v e l y  s u p p o r t  y o u r  case.

SirfQarely,

DON Y O U N /  /
C o n g r e s s m a n  for all A l a s k a

D Y :dvc

TH IS  ST A T IO N ER Y  PR IN T ED  ON PA PER  M ADE W ITH REC YCLED  F IB E R S  ,
/

_______
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IN THE H O U S E  BY: BIlAfiSfifiU-

IIOUSE B I L L  NO.

IN T H E  L E G I S L A T U R E  OF THE ST AT E OF A L A S K A  

N I N E T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BI LL

For an A c t  e n t i tl e d:  "An A c t  r el at i n g  to m a r r i a g e  a n d  d i v o r c e

s t a t u s . "

* S e c t i o n  1. A S  25.15.070. P r o p e r t y  a c q u i r e d  d u r i n g  c o v e r t u r e  

by h e r  own l a b o r  is r e p e a l e d  and r e - e n a c t e d  to read:

Sec. 2 5 . 1 5 . 0 7 0  PR OP E R T Y  A C Q U I R E D  D U R I N G  C O V E R T U R E  BY 

HER; O R  H IS OWN LABOR. No real or p e r s o n a l  p r o p e r t y  a c ­

q u i r e d  by a m a r r i e d  m a n  or w o m a n  d ur in g c o v e r t u r e  b y  h i s  or 

h e r  o w n  l a b o r  is liable f or the spouses debts i n c u r r e d  

s e p a r a t e l y ,  on c on tr ac t s,  or l i a b i l i t i e s  of s p o u s e  Tof h e r  

h u s b an d ],  t u t  in all r espects is subje ct  to the same e x e m p t i o n  

and l i a b i l i t i e s  as p r o p e r t y  o w n e d  at the time of his or h e r  

m a r r i a g e  o r  a f t e r w a r d s  a c q u i r e d  by gift, devise, or i n h e r i t a n c e

* S e c t i o n  2. A S  09.55.170. S e p a r a t e  d o m i c i l e  or r e s i d e n c e ,  is 

r e p e a l e d  a n d  r e - e n a c t e d  to road:

Sec. 0 9 . 5 5 . 1 7 0  S e p a r a t e  d o m i c i l e  or r es id en ce . In 

a ctions for divorce, h u s b a n d s  or w i v e s  m a y  a c q u i r e  a s e p a r a t e  

r e s i d e n c e  or d o m i c i l e  f r o m  that of the o t h e r  p a r t y  w i t h o u t  

r e f e r e n c e  am on g o t h e r  factors to m i s c o n d u c t  or c o n s e n t  o f  

the o t h e r  party.

* S e c t i o n  3. AS 09. 55. 200;? O r ders d ur in g a c t i o n  is r e p e a l e d .

CD
* S e c t i o n  4. A S  0 9 . 5 5 . 2 0 0  (3) is r e p e a l e d  and r e - e n a c t e d  to r ea d 

Sec. 0 9 . 5 5 . 2 0 0  (3) for the fre ed om  of the h u s b a n d  o r  w i f e

as the ca s e m a y  b e , f r o m  the c o n tr ol  of the o t h e r  p a r t y  d u r i n g  

the p e n d e n c y  of the action.

* S e c t i o n  5. A S  0 9 . 5 5 . 2 1 0  (3) is re pe a l e d  and r e - e n a c t e d  to 

read:

Sec. 0 9 . 5 5. 21 0 (3) for the r e c o v e r y  by one p a r t y  f r o m  the 

o t h e r  of an a m o u n t  of m o n e y  for m a i n t e n a n c e ,  in gross or i n­

stallm e n t s ,  as m a y  be just and n e c e s s a r y  w i t h o u t  r e g a r d  to



w h i c h  of the p a r t i e s  is in fault, is to be c o n s t r u e d  f o r

c h i l d r e n  only.

S e c t i o n  6. A S  0 9 . 5 5 . 2 1 0  (5) to be r e p e a l e d  and r e - e n a c t e d  to 

read:

Sec. 0 9 . 5 5 . 2 1 0  (5) f o r  the a p p o i n t m e n t  of one or mor e t r u s te es  

to co l le ct , receive, expend, manage, or inve st ,  in the m a n n e r  

the c o u r t  dir ec ts ,  any  s u m  of m o n e y  a d j u d g e d  f o r  the m a i n t e n a n c e  

[OF W I FE J,  the n u r t u r e  a nd e d u c a t i o n  of m i n o r  c h i l d r e n  c o m m i t t e d  

tofye i t h e r  p a r t y fs c a r e  and  custody;

S e c t i o n  7. A S  0 9 . 5 5 . 2 1 0  (6) r e p e a l e d  and r e - e n a c t e d  to read:

Sec. 0 9 . 5 5 . 2 1 0  (6) f o r  the d i v i s i o n  b e t w e e n  the p a r t i e s  of 

t h e i r  j o i n t  p r o p e r t y  o r  s ep ar a t e ,  a c q u i r e d  o n l y  d u ri n g c o v e r t u r d ,  

in the m a n n e r  as m a y  b e  r ea so n a b l e ,  and w i t h o u t  r e gard to w h i c h  

of th e p a r t i e s  is in fault, h o w e v e r  the court, in m a k i n g  t h e  

d i v i s i o n  m a y  i n v a de  the p r o p e r t y  of e it he r s p o u s e  a c q u i r e d  b e ­

fore m a r r i a g e  w h e n  the b a l a n c i n g  of the e q u i t i e s  b e t w e e n  the 

p a r t i e s  r e q u i r e s  it, a n d  to a c c o m p l i s h  this e n d  the j u d g m e n t  may 

r e q u i r e  that one or b o t h  of the p a rt ie s assign, deliver, o r  

c o n v e y  any of his or h e r  real or p e r a o n a l  p r o p e r t y  to the o t h e r  

p a r t y , the w i f e  is not e n t i t l e d  to all p r o p e r t i e s  the h u s b a n d  

owned, it s h a l l  be n o t  m o r e  t h e n  h a l f  of the p r o p e r t y  a c q u i r e d 

d u r i n g  c o v e r t u r e  to be c o n s i d e r e d  reasonable.

S e c t i o n  8. A S  1 1 . 3 5 . 0 1 0  D e s e r t i o n  or n o n s u p p o r t  o f  wif e or child, 

is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 1 1 . 3 5 . 0 1 0  A  p e r s o n  w h o  is the p a r e n t  or g u a r d i a n  o f 

a c h i l d  u n d e r  the age of 16 y e a r s  d e p e n d e n t  u p o n  h i m  or h e r  

f or care, e d u c a t i o n  or s u p p o r t ,  and w h o  d e s er ts  or a b a n d o n s  the 

child, or w ar d,  or w i l f u l l y  fails w i t h o u t  l awful excuse, to 

f u r n i s h  n e c e s s a r y  food, c a r e ,.c l o t h i n g , sh e lt er , m e d i c a l  a t t e n­

dance, e d u c a t i o n  or s u p p o r t  f or the ch il d or ward, g u il ty  of 

a m i s d e m e a n o r  a n d  u p o n  c o n v i c t i o n  is p u n i s h a b l e  by a fine o f  

n o t  m o r e  than $500 . 00  or b y  i m p r i s o n m e n t  in a jail for n o t  m o r e

C o n t 'd
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t h a n  12 m o n t h s ,  or b y  both. However, b e f o r e  the trial, w i t h  

the c o n s e n t  of the d e f e n d a n t ,  or a f te r c on vi c t i o n ,  i n s t e a d

of i m p o s i n g  the p e n a l t i e s  presc ri be d,  or in a d d i t i o n  to those  

p e n a l t i e s ,  the court, h a v i n g  r e g a r d  to the c i r c u m s t a n c e s  and 

the f i n a n c i a l  a b i l i t y  a nd e a r n i n g  ca pacity of the d e f e n d a n t ,  

m a y  m a k e  an order, s u b j e c t  to c h an g e b y  it f r o m  time to time 

as c i r c u m s t a n c e s  require, d i r e c t i n g  the d e f e n d a n t  to p a y  a 

d e f i n i t e  s u m  o r  a c e r t a i n  w e e k l y  s u m  d u r i n g  such time as the 

c o u r t  m a y  d i r e c t ,  into the c o u r t  for the b e n e f i t  of the guardian 

or c u s t o d i a n  o r  p l a c e  h i m  or h e r  on p r o b a t i o n  d u r i n g  s u c h  time 

as the c o u r t  d i r e c t s ,  u p o n  h i s  r r  h er e n t e r i n g  into an u n d e r­

ta k i n g  w i t h  o n e  or m o r e  s u f f i c i e n t  sureties wh o shall q u a l i f y  

as b a i l  u p n n  a r r e s t  in a sum the court directs. The u n d e r­

tak i n g  s h a l l  b e  c o n d i t i o n e d  so that the d e f e n d a n t  shall p e r ­

so n a l l y  a p p e a r  b e f o r e  the c ou rt  w h e n e v e r  o r d e r e d  to do s o  and 

s h a l l  at all times c o m p l y  with, the terms of the o rd er  or any 

m o d i f i c a t i o n  w h i c h  the co ur t may make, and sh al l p r o v i d e  that, 

s h o u l d  the c o n d i t i o n s  of the b o n d  b e  broken, the d e f e n d a n t  

and his o r  h e r  s u r e t i e s  c o n s e n t  to entry of j u d g m e n t  a g a i n s t  

t h e m  b y  the c o u r t  in the a m o u n t  s p e c i f i e d  in the u n d e r t a k i n g .  

S e c t i o n  9. A S  1 1 . 3 5 . 0 4 0  A p p l i c a t i o n  of m o n e y  r ecovered.

is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 1 1 . 3 5 . 0 4 0 .  In case of a j u d g m e n t  a g a i n s t  the d e f e n d a n t

an d his or h e r  s u r e t i e s  as set  out in $ 20 of this c h a p t e r    \

and its e n f o r c e m e n t  b y  execu ti o n,  the s um r e c o v e r e d  m a y  b e  

paid, in w h o l e  o r  in p art, a nd at the times and in the a m o u n t s  

the c o u r t  o r d e r s ,  to the g u a r d i a n  or c u s t o d i a n  of the m i n o r  chil 

for sup po rt ,  or w h o e v e r  r e c e i v e s  c u s t o d y  of the c h i l d  or c h i l d r e n ,

this is to b e  c o n s t r u e d  to m e a n  for c hi ld r e n  only.

S e c t i o n  10. AS 11.35. 07 0.  E v i d e n c e  of a b a n d o n m e n t  or n o n ­

support,  .is r e p e a l e d  a nd r e - e n a c t e d  to read:

Sec. 1 1 . 3 5 . 0 7 0 .  P r o o f  of the a b an do nm en t or n o n s u p p o r t  of

C o n t 'd
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this a m e n d m e n t ,  will h a v e  the right to m o d i f i c a t i o n  as sp e c i f i e d

therein, a n d  or any r e s i d e n t  of this State, will have the right 

to a s k  for m o d i f i c a t i o n  of his o r  h e r  d e c r e e , r e g a r d l e s s  o f  w h e r p

[A W I F E ] o r  the d e s e r t i o n  of a c h i l d  or w a rd , or the o m m i s s i o n  

to f u r n i s h  n e c e s s a r y  food, clothing, s h e l t e r  or m e d i c a l  a t t­

enda n c e  for the c h i l d  or w a r d  is p r i m a  fa ci e e v i d e n c e  t h a t  

the a b a n d o n m e n t  or n o n s u p p o r t  or o m m i s s i o n  to f u r n i s h  n e c e s s a r y  

food, clo th i ng , s h e l t e r  or m e d i c a l  a t t e n d a n c e  is wilful. No 

o t h e r  e v i d e n c e  is r e q u i r e d  to p r o v e  m a r r i a g e  or p a r e n t h o o d  

than is r e q u i r e d  in a civil case.

S e c t i o n  11. AS 11.35.090. is r e p e a l e d  a n d  r e - e n a c t e d  to read.

Sec. 11.35. 09 0.  E f f e c t  of d i v o r c e  [AND A L I M O N Y ]  and c h i l d  

support. S e c t i o n  10 of this c h a p t e r  is a p p l i c a b l e  to the 

m a i n t e n a n c e  and s u p p o r t  of a c h i l d  w h e t h e r  the p a r e n t s  o f  the 

c h i l d  are m a r r i e d  or d i v o r c e d  a nd r e g a r d l e s s  of a decree m a d e  

in a d i v o r c e  a ct io n  r e g a r d i n g  [ALIMONY O R  T H E  S U P P O R T  O F  T H E  

‘WIFE] s u p p o r t  of the c h i l d  or children.

S e c t i o n  12. AS. 1 1 , 3 5 . --- E f f e c t i v e  da te  of the e n a c t m e n t

of t h e s e  a m e n d m e n t s  are to be as follows:

A n y  d e c r e e  i s s u e d  w i t h i n  ->--?< the State of A l a s k a ,  w h e t h e r  

date of i ssue is in the future or was prior, to the p a s s i n g of

the d e c r e e  w as issued.
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m s * ,  w : ,.. m a m m a s ?
■ ■

•< ■    ' . .
| these wrongs. I ’d been an air traffic

Iving her a black eye. I’d just returned  *V 
rom overseas d u ty  in t h e " .orean

v - I S
*  . , yf »•. 1.  ■

; y

.<$W"

© P P S I S S i D 1

w hore, I ’ll still get the kids,’’, my wife 
taun ted , back in 1956. ; ■  ;1

defending an allegedly constitu tional
form  o f governm ent, to  find her shacked ; 
up  w ith a  guy she’d picked up a t v 
the N orth S t. Paul VFW Club. -.it? * # 1 •%■■■ 

.. V;. As it  tu rned  o u t, th e b lac k  eye was r :; 
the only personal satisfaction I ever got. 
My wife was able to  make good her 
prom ise in spades. She-not only w on 

| custody o f  ou r th ree children, b u t sue- 1 • 
ceedod in bringing down on me the entire 
weight o f the righteous, mother-loving 
legal'establishm ent in the process. ‘ y \ ’: 

The ensuing litigation was b itter, '■ 
lengthy and  financially devastating. The 
com plaint summ arizes how this bounder 1
was jailed fo r allegedly no t supporting  a 
son (who was living w ith me during the 
entire period o f supposed non-support), 
how r was driven from  a lucrative jo b  and 
how my children were destroyed by the, 
alley-cat morals o f the ir m other.
■i; - f  As a result o f the experiences I had 
while going through my ow n divorce, I 
becam e cognizant o f  the viciously anti- ■. 
male prejudice o f the courts, from the 
low est municipal bench to  the U.S. - ; 
Suprem e C ourt. The effects o f  this on my 
children and those o f  o the r men, hun- ‘-v !■ 
dreds o f thousands o f  them , n o t only 
destroyed any illusions I had about 
justice in o u r courts, b u t also catapulted 
m e in to  a lifelong dedication  to  right

wrongs
control specialist for fourteen years, with 
an op tion  to  becom e a commercial pilot, 
b u t I sacrificed both to  em bark on my 
obsessive mission. In 1971, som e kindred 
spirits and I founded a counseling service 
in Chicago for divorced and separated
m en. ( <. < • •:

In a little  over a year, our organiza­
tion  com piled voluminous files on over 
1 ,000 men w ho’d been destroyed and 
pauperized by divorce. Incorporated in to  
a forthcom ing book, which I w rote, they 
provide exam ples of incredible, but 
proven, horror stories.

RNDLBSS ATROCITIES
We’ve seen case afte r case o f  children 

routinely  awarded to un fit m others and 
o f  alim ony given to  women whose assets • 
were already considerably greater than 
those o f their husbands. In one incident, 
a $9 ,000 ,000  award was made to  a- 
woman already w orth $14 ,000 ,000 . In 
ano ther case, th e  alim ony am ounted to  
105% o f the m an’s incom e. One judge 
dem anded $1 ,000  a m onth in alim ony 
from  a m an who earned $15,000 a year.
~ The atrocities are endless. A forty-six 

,day marriage cost one man $167,750 
while, in ano ther case, an $11,550 ,000  
settlem ent was made for “ verbal abuse.”

Alimony is no t an ordinary debt. 
Marriage is the only civil contract wherein 
unpaid debts, despite legal prohibition, 
result in jail. The rationalization through 
which the courts can o rder this is to r tu ­
ous enough to  m ake “ Catch-22” seem



' r 'a'- :*

v j i s i A t  o -  ~ < r j-y  **? /  y i  _

logical in com parison. One m an spent 
five years in jail fo r incurred debts, and 
another was sentenced for life. The New • 
York d eb to r’s prison, a disgrace fo r the 
world to  see, is popularly  referred to  as 
“ alim ony jail." - .

Because the w ord alim ony is falling I' . . .  
in to  disfavor, the courts are now calling 
the husband’s paym ents “ child su p p o rt,”, 
even though the am ounts dem anded are 
tw o to  four tim es the realistic cost of • . ■
each child: Child suppo rt is actually 
worse than  alim ony, because child sup­
port does n o t term inate upon the wife’s . 
remarriage. And it’s n o t unusual for a 
man to  be jailed for inability to  m eet . .  ,J  
child suppo rt paym ents.

The varieties o f  injustice perpetra ted  
during divorce proceedings are endless. 
n ur Chicago counseling service found 
.tany casus of men w ho were ev ic te d . 

from  their inherited  o r personally con­
structed  hom es and torn from  their 
children on  the m ere whim of a w om an, 
w ithou t oppo rtun ity  to  oppose the nction 
in court. T here  Is no way in which this 
kind o f  judicial custom  and practice can 

i be construed as Due Process o r even- 
handed l a w : ' ■■■-•!■ . . %■■■ .i -.V - ;

As we com piled facts, it becam e clear 
th a t, while women are adm itted ly  dis­
crim inated  against in some areas, so are 
m en. Male oppression is n o t restricted  to  
dom estic relations, b u t runs the gamut 
from  eligibility fo r retirem ent benefits to  
liability for criminal offenses.

Male crim inals are shafted , from  
conditions o f arrest to  conditions of 
confinem ent. F or exam ple, if a man looks 
in to  a hom e while a woman is undressing, 
he ’s arrested fo r w indow peeping. Reverse 
the  situation , w ith the w om an looking 
in to  a m an’s hom e, and the man will still 
be arrested , this lim e for indecent expo­
sure. In Texas, a m an and woman went 
sw im m ing in the nude. The man was 
arrested , the w om an was n o t. A w om an’s 
prison is som etim es like a cam pus, com ­
plete w ith T .V .-equipped, furnished 
cpttages. Men’s prisons are often  like 
dungeons, w ith the  prisoners caged like 
animals behind steel and concrete.

r t 'C
v .. - ■ . r.

As a result o f ou r investigations, our 
cause widened and deepened into a tru o \ 
m en’s liberation m ovem ent. Men d o n ’t 
need to  be liberated f r o m  b e i n g  men, b u t \
liberated t o  be. men.

. O ur Chicago m en’s rights m ovem ent 
becam e strong. However, o th e r cities 
were still behind the times in the impor-. 
tau t area of m en 's li ration. F o r this 
reason, still devoting all our tim e and 
energy to  the crusade, we incorporated 
the Men’s Rights Association in St. Paul, 
M innesota in 1973. We did so by begging 
and borrow ing funds. Since th en , som e­
tim es we draw salaries, som etim es we 
can’t. The Association now boosts 1/100 
m em bers.'

The sta ted  purpose of the Men’s 
Rights Association is to  obtain  equal 
rights for men under all areas o f  the law. 
We lobby for sensible legislation, educate 
the judiciary and the public and counsel 
individual m em bers in legal m atters.
We’ve filed com plaints with the Human 
Rights Commission and arc planning 
class-action lawsuits on behalf o f men.

Men’s Rights Association functions us 
a collective bargaining agency for its 
members. We’re able to  divert money 
from divorce racketeer lawyers to a t to r ­
neys around  the country  who will work 
diligently for us for reasonable fees. This 
saves o u r members an average o f th o u ­
sands o f dollars each. Equally im portan t, 
it often  saves the m ens’ rights to  their 
children.

ONLY ONK WttAPON

A woman has many weapons in a 
divorce battle : her looks, her favors, her 
tears, a carte-blance access to  govern- . 
ment-subsidized lawyers and the prejudi­
cial o rien tation  of the establishm ent. 
Conversely, a man has only one weapon, 
his m oney. He must know how or how 
no t to  use it and only com peten t counsel­
ing can provide this knowledge. The $40 
Men’s Rights Association mem bership 
donation  m ay be the best investm ent a 
po ten tia l victim can make.

M en’s Rights Association already has 
created pow erful enemies. Divorce has
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M a r c h  24, 1975

Mr. Rudy J o h n s o n  
3710 A laska Avenue  
Ketchikan, A l a s k a  99901

D e a r  Mr. Johnson:

This Is In response to your letter of March 2, 1975, 
c o n c e r n i n g  l e g i s l a t i o n  on divorce, alimony, and child custody.
I regret the u n a v o i d a b l e  delay that has o c c u r r e d  In m a k i n g  
r e s p o n s e  to your letter.

With respect to y o u r  q u e s t i o n  no. 1, I feel that it is 
p o s s i b l e  to o b t a i n  a fair and e q u i t a b l e  settl e m e n t  for both 
p a r t i e s  invol v e d  as our p r e s e n t  statutes read. T h o s e  statutes 
must be read t o g e t h e r  w i t h  the d e c i s i o n s  of our Suprem e Court 
i n t e r p r e t i n g  them, and one feat ure to note is that fault is 
not to be c o n s i d e r e d  in the d i v i s i o n  of p r o p e r t y  interest between 
the parties. The stand ard for d e t e r m i n i n g  child custod y is the 
best interest of the child, and the case of K ing v. King which 
you cited, r e p o r t e d  at 477 P . 2d 356, stands for that p r op osition 
and not for a s o - c alled  " t ender years doctrine". In fact, in 
the K i n g  case the d e c i s i o n  wh ich I made a w a r d i n g  the custody to 
the father was affirme d by the Supreme Court.

With r e g a r d  to your q u e s t i o n  no. 2 on m en and women being 
t r e a t e d  with e q u a l i t y  in child custody matters, I am inclined to 
t h i n k  that this is so. The K i n g  case cited above would confirm 
this view.
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W i t h  r e s p e c t  to y o u r  q u e s t i o n  no. 3 on g i v i n g  weight to 
the o p i n i o n  of c h i l d r e n  as to where they w ou ld r a t h e r  live,
I c a n’t comm ent about the d e c i s i o n s  of other j udges since I am 
not awar e of them. In my own ex peri e n c e ,  the c h i l d’s opinion is 
g i v e n  s u b s t a n t i a l  weight, of course d e p e n d i n g  upo n tne age and 
ca p a c i t y  of the child to f o r m  an i n t e l l i g e n t  opinion. Again, the 
u l t i m a t e  d e c i s i o n  is based on a s t a n d a r d  of what is in the best 
i n t erest of the child. Any judge is always e n t i t l e d  to take into 
c o n s i d e r a t i o n  the child's own d e s i r e s  in r e a c h i n g  an ultimate c o n­
clusion .

W i t h  r e spect to your item no. *1 on the st ringency of the 
grounds for divorce, I see no p a r t i c u l a r  need for change in this 
respect. O u r  " i n c o m p a t i b i l i t y  of t e m p e r a m e n t "  g round amounts to 
a n o - f a u l t  basis for divorce, and I am in clined to the view that this 
is a p p r o p r i a t e  in the m o d e r n  society.

W i t h  r e s pect to the a l i m o n y  laws, I find n o t h i n g  unjust about 
them w h e n  c o n s t r u e d  t o g e t h e r  with court decisions. Recent d e c i sio ns 
make it c l e a r  that a l imo ny be a w a r d e d  from a wife to a h u s b a n d  if 
the r e l a t i v e  e a r n i n g  c a p a c i t y  of the p a rti es and their needs would 
so indicate. That r a t h e r  s e l d o m  happens, but it's one of the 
p o s s i b i l i t i e s  und er o ur e x i s t i n g  law where the facts might justify 
it.

As indicated  above, I have a l r e a d y  c o m m e n t e d  on the g u i d e­
lines g e n e r a l l y  followed in d e t e r m i n i n g  the custody of mino r 
c h i l dren, i.e., what is in the best interest of the child. In 
this conn ect ion, you should be aware of the recent p u b l i c a t i o n  
e n t i t l e d  " B e yond  the Best Interest of the Child" by Goldstein,
Freud and Solnit. This v ol ume p r o v i d e s  some i n t e r e s t i n g  new i n­
sights and sugg e s t s  a s t a ndard  i n v o l v i n g  the concept of the least 
d e t r i m e n t a l  a l t e r n a t i v e  to the child. In a sense this is c o n­
sistent w i t h  the "best interest"  concept a l t h o u g h  it involves some 
a s pec ts that depart from more t r a d i t i o n a l  views of the latter 
standard. I commend  the v o lume  to you for y o u r  r e a d i n g  In the course 
of the studies you are making.

P lease do not h e s i t a t e  to write further if you have a d d i t i o n a l  
q u e s t i o n s  of me on this subject.

Very truly yours

T h o m a s  B. Stewart 
P r e s i d i n g  J udg e

T B S :pw
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M a r c h  18, 1975

Mr, R u d y  J o h n s o n  
3710 A l a s k a  A v e n u e  
Ketchikan, A l a s k a  .99901

Re: Statu tes c o n c e r n i n g  divorce, 
"'.limony, a nd child c u stody

Deax* Mr. Johnson:
This is in r e p l y  to your letter of M a r c h  2, 1975.

In c o n t e s t e d  d i v o r c e  cases b o t h  parties are able to r e ceive 
fair and e q u i t a b l e  s e t t l e m e n t s  w i t h i n  the p erimet ers of emotions, 
assets, and the p a rt ies and court's abil ity to foresee what 
problem s m a y  arise in the future. T he statutes are not a
h i n d r a n c e  to fair and e q u i t a b l e  settlements. I b e l i e v e  m e n  and
w o m e n  are b e i n g  treated, as m u c h  as possible, equally w i t h  r e­
gard to child c u stody  questions. Our society g e n e r a l l y  
recogn izes that a m o t h e r  has g r e a t e r  ability to raise a young
child than does a father.

The q u e s t i o n  c o n c e r n i n g  a child's right to decide w i t h  
w h i c h  p a rent he w i l l  r e s i d e  is dif ficult to answer, since each 
judge has his own  ideas of w h a t  is best for a y o u n g s t e r  in a 
p a r t i c u l a r  situation. Personally, 1 listen to y o u n g s t e r s  of 
less than 14 years of age and take into account their feelings 
w h e n  a w a r d i n g  custody, however, it cannot always be the y o u n g­
sters choice, and sometimes just by g ivi ng the y o u n g s t e r  an 
o p p o r t u n i t y  to v o i c e  his o p inion is p u t t i n g  undue p r e ssure on 
the youngster.

The g r ound s for divorce should be a m e n d e d  to include
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the fact that a marriage has ceased to exist; that is, that 
the relationship between the parties is not a viable marital 
relationship. Presently, our statutes provide that incompat­
ibility of temperament is a grounds for divorce and this reason 
should be retained and m y  suggestion would be an addition which 
would not require proof that the parties cannot get along, but 
merely the fact that they are not getting along and -’orking 
together for common goals.

The present alimony laws are flexible and give the 
judge the necessary discretion to provide for the support of 
the needy party, if such an order appears justified under all 
of the circumstances.

You asked for further explanation concerning the 
writer's feelings about the treatment of men and women in 
child custody cases. I believe the Alaska Supreme Court has 
taken an enlightened approach concerning the custody of child­
ren by emphasizing the best interest of the child. I suggest 
that you read King v K i n g , 477 P . 2nd 356 (Alaska 19/0). The 
question is not the unfitness of a particular parent, but what 
is the best interest of the child.

My record of being reversed on child custody questions 
is poor, however, the criteria I use are those enunciated by 
the Alaska Supreme Court, which include keeping siblings 
together, placing children in a two adult home in order that 
both parental figures can be observed and the child can model, 
his life in relation to both a man and a women, evaluation of 
each parent's abilities to exercise parental responsibilities as 
evidenced by how well they have exhibited parental r e s ponsi­
bilities in the past, an overall analysis of which parent's
home will provide the ^r environment for the youngster to
grow into a viable an

You comment that many women would not seek a divorce 
if they felt they might lose their children. Stated as I have 
done that may well be true, however, I think that the main 
reason why many women are seeking divorces today, who would 
not have done so in the past, was the lack of opportunity for 
earning a living and maintaining themselves as individual 
economic units. In the past, women did not give up the op p o r­
tunity for divorce because of family reasons in whole, but 
simply were in no position to support a family on their own.
I believe that the transition from viewing women as dependent 
individuals to vie w i n to a women as a people fully competent in 
their own right to exercise all personal rights, which men have
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have exercised historically, is better for our society. The 
transition period is difficult, especially for males. In 
summary I am saying that many bad marriages were continued 
because of the woman's feeling that she had no other alterna­
tive. I believe that marriages should not be continued under 
coercion and that it does not make for the best environment 
to raise a family when the marriage is maintained because there 
is no alternative.

Thank you for giving me this opportunity to comment 
and if I may be of further assistance please do not hesitate 
to ask.

Very truly y o u r s ,

V I C T O R  U. C A R L S O N

Superior Court Judge

V D C / j m
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M r . Rudy Johnson 
3710 Alaska Avenue 
Ketchikan, Alaska

Dear Mr. Johnson;

99901

9 -i q 7 r T In b ^ ef answer to your letter of March 
U A: 1 w . d answer questions 1 ,2 , 3  and 5  in 

rniflt i v e . With the power a judge now has 
to require marriage counseling in appropriate cases 
no change in existing law appears necessary.

Very truly yours,

/ 1/c .y v i---------

JAMES A. HANSON 
Superior Court Judge

JAH/bls
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Terry Gardiner 
State Representative 

Pouch V
Juneau, Alaska 99S01 

Dear Terry,

Enclosed is a letter to Mike Bradner and some other information I thought you 
may be interested in. I would appreciate your comments on there contents.

Thank you very much for the statistics you recently sent me. I believe these 
figures definitely reveal some very serious problems within the scope of domestic 
relations in our state. By this time next year, I hope to have enough information 
on this to be able to form some conclusions on how to best approach these problems 

and in fact find out just what the problems are.

I've certainly enjoyed working on this and have really appreciated your interest 
and help. We will be looking forward to seeing you home pretty soon.

Sincerely,

Rudy Johnson 

3710 Alaska Ave. 
Ketchikan, Alaska 

99901



Mike Bradner 

Speaker of the House 
House of Representatives 
Pouch V
Juneau, Alaska 99801 

Dear Mike:

First of all, let me say it was a real pleasure to meet you recently w M  '>nu 
were in Ketchikan. Our conversation was very stimulating. It’s nice to ; tv. i 
there are people like yourself in seats of the government who are as concerned 
a"s you seem to be with issues as important as domestic relations, even though 
it’s an unpopular and controversial subject. I admire your willingness to 

persue it even though there doesn’t seem to be any political advantage in doing 
so.

I’ve received several letters from Superior Court Judges, along with some more 
statistics from Terry Gardiner, that I would like to share with you. I also 
would like to offer my thoughts on the results of some studies I have been making.

When I first became interested in studying this issue, I was of the opinion that 
our state statutues were very biased and unjust concerning domestic relations. I 
felt our courts were not treating men fairly when they were involved in a domestic 
relation dispute. Since then I have found that we have equal rights amendments to 
our state constitution that guarantees men equallity as well as women. This 
amendment has the same effect as changing the wording in our statutes to apply in 
all cases to both sexes. If you remember that was one of my suggestions, but 

according to these letters from some of our judges, and many court rulings re­
cently made, this really isn’t necessary. I am also inclined to believe that our 
courts are generally doing a good job in seeing that peoples rights and responsi­
bilities are being protected in these kind of disputes. I believe several very 
serious problems will be eliminated if your two bills pass, mainly H.B. 237 and 238. 
However, I have talked to around 100 recently divorced men and women in the past 
eight months about these things and it seems there is very definitely a real problem 
in our state concerning divorce, alimoney and child custody issues. It appears 
that most of these disputes are settled before the courts ever hear the case. I 
have been absolutely amazed to learn that most people who have been through a divorce 
are very ignorant as to v/hat our state laws are concerning their own situation, 
even though they have paid dearly for professional legal advice. I am convinced that 

many men as well as women are agreeing to out of court settlements that are very 
unacceptable tu them on the advice of there attorneys, believing they have no other 
alternative. If my suspicions are substatiated, I believe it is imperitive this be 
put to a stop. Although I believe our courts are generally doing a good job, I 
suspect not all courts in the state are. I want very much to persue my studies and 
find out just what the facts really are. I have every intention of doing this.

You mentioned while you were here that there was consideration of forming an AD 
HOC committee to investigate this issue. I believe that it is a very good idea 
and in fact very necessary when you consider the magnitude of the effect divorce 
has on the children involved as well as the adults and our society as a whole.
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According to the statistics you and Terry have provided for me, at least where 
children are involved, women are filing for a divorce two and a half times as 

often as men. I believe it's very important to find out why this is so. I hope 
to find out how many of these cases involve child custody disputes, and find out 

what the results were of those disputes. I plan on checking the records in each 
judicial district and see how the individual judges are ruling. This should reveal 
any biased courts, should they exist. I have plans of talking with many more in­
dividuals about their personal experiences with divorce and to find if in fact they 
are or have been mislead by their attorneys. I hope to find out if this is a common 
occurance and find out which attorneys are causiny the problems.

In the last 5 years, in Alaska there were 5728 divorces that involved children.
This represents 11501 children. According to these figures, there will be over
2300 children involved in a broken home in our state this year and the figures
are getting larger every year.

The Alaska Supreme Court has ruled that in custody disputes, the best interest of
the children is to be the deciding factor in awarding custody, without regard to 

sex of the parent. I am very certain that the best interest of these many thou­
sands of childre is in fact not being protected because of problems that exist.

Most of these problems are probably never made known to the courts because the 
case is so often settled before it ever gets to them.

With these thoughts in mind, I believe it is very much in the interest of the state 
to persue this and follow an investigation where ever it may lead, and take appro­
priate action to correct any problems that are found to exist. I am not sure if you 
caid you were personally considering forming an AD HOC committee or not, but at any 

rate I hope that it gets done and I would like to participate myself if this happens. 
If there are any plans that you are aware of to do this, I would appreciate knowing 

about it and would like to help if I could. Although it would make an investigation 
much easier and quicker with a state wide effort, I plan on persuing this myself, 

even if it is not organized. I v/ould like to say, though, that its extremely dif­
ficult to get the information needed to come up with any factual results without some 
authority. For instance, I still haven't personally heard from the department of 
vital statistics in Juneau about information I've requested, other than they wrote 
to say they had no idea how long it would take to get the information. On the other 
hand, you and Terry got the same information long ago. So if there are no plans 
for a state wide AD HOC committee to be formed, I'm wondering if you could officially 
ask me to provide the information I've mentioned here along with anything else you 
may feel pertinent to revealing the facts of this matter. This would certainly help 
me to get results I am sure. If I had such a request in the form of a letter, it 
should provide the authority I think I am going to need to get some degree of co­
operation with the different agencies I plan on contacting. These are my thoughts 
at this time, and I am certainly open to any suggestions you may have as to how this 

matter should best be approached.

With that, I'll be looking forward to hearing from you, and want to thank you for 

all the time you have given me. Could you please let me know what the status of 
HB 237 and HB 238 is.

Sincerely

Rudy Johnson 
3710 Alaska Ave. 

Ketchikan, Alaska
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March 18, 1975

Mr. Rudy Johnson 
3710 Alaska Avenue 
Ketchikan, Alaska 99901

Re: Statutes concerning divorce, 
alimony, and child custody

Dear Mr. Johnson:
This is in reply to your letter of March 2, 1975.

In contested divorce cases both parties are able to receive 
fair and equitable settlements within the perimeters of emotions, 
assets, and the parties and court's ability to foresee what 
problems may arise in the future. The statutes are not a 
hindrance o fair and equitable settlements. I believe men and 
women are being treated, as much as possible, equally with r e­
gard to child custody questions. Our society generally 
recognizes that a mother has greater ability to raise a young 
child than does a father.

The question concerning a child's right to decide with 
which parent he will reside is difficult to answer, since each 
judge has his own ideas of what is best for a youngster in a 
particular situation. Personally, I listen to youngsters of 
less than 14 years of age and take into account their feelings 
when awarding custody, however, it cannot always be the you n g­
sters choice, and sometimes just by giving the youngster an 
opportunity to voice his opinion is putting undue pressure on 
the youngster.

The grounds for divorce should be amended to include
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the fact that a m a r r i a g e  has c eased to exist; that is, that 
the r e l a t i o n s h i p  b e t w e e n  the parties is not a v i a b l e  m a r i t a l  
relationship. Presently, our statutes p r o v i d e  that i n c o m p a t­
ibi l i t y  of temp er a m e n t  is a grou nds for divorce and this r e a s o n  
should be r e t a i n e d  and m y  s u g g e s t i o n  w o u l d  b e  an a d d ition w h i c h  
w o u l d  not r e q u i r e  p r o o f  that the part ies cannot get along, but 
m e r e l y  the fact that they are n ot g e tting  along and w o r k i n g  
t o g e t h e r  for common goals.

T h e  presen t a l i mony laws are flex ible and give the 
j udge the n e c e s s a r y  d i s c r e t i o n  to p r o v i d e  for the support of 
the needy party, if such an order  appears j u s t i f i e d  under all 
of the circumstances.

You asked for furth er e x p l a n a t i o n  c o n c e r n i n g  the 
w r i t e r ' s  feelings about the treatment of men and w o m e n  in 
child c u stod y cases. I b e l i e v e  the A l a s k a  Supreme Court has 
taken an e n l i g h t e n e d  a p p r o a c h  c o n c e r n i n g  the custody of c h i l d­
ren by e m p h a s i z i n g  the best interest of the child. I suggest 
that you r e a d  King  v K i n g , 477 P . 2nd 356 (Alaska 1970). The 
q u e s t i o n  is not the u n f i t n e s s  of a p a r t i c u l a r  parent, but what 
is the best interest of the child.

M y  r e c o r d  of b e i n g  r e v ersed on child custody quest ions 
is poor, however, the criteri a I use are those e n u n c i a t e d  by 
the A l a s k a  Supreme Court, w h i c h  include k e e p i n g  siblings 
together, p l a c i n g  c h i l d r e n  in a two adult home in order that 
both p a r e n t a l  figures can be o b s e r v e d  and the child can m o d e l  
his life in rel ation to both a m a n  and a women, eva luation of 
each p a r e n t ' s  a b i l ities  to e x e r c i s e  p a r e n t a l  r e s p o n s i b i l i t i e s  as 
e v i d e n c e d  by how w e l l  they have e x h i b i t e d  p a r e n t a l  r e s p o n s i­
bilities in the past, and an o v e rall analysis of w h i c h  p a r e n t ' s  
home will p r o v i d e  the b e t t e r  e n v i r o n m e n t  for the y o u n g s t e r  to 
g r o w  into a vi able adult.

Y o u  comment that m a n y  w o m e n  w o u l d  not seek a divorce 
if they felt they m i g h t  lose their children. S t ated as I have 
done that m a y  well be true, however, I think that the m a i n  
reason w h y  m a n y  w o m e n  are s e e k i n g  divorces today, w h o  w o u l d  
not have done so in the past, w a s  the lack of o p p o r t u n i t y  for 
e a r n i n g  a living and m a i n t a i n i n g  themselves as i ndivid ual 
e c o nomic units. In the past, w o m e n  did not give up the o p p o r­
tunity for divorce b e c a u s e  of family reasons in whole, but 
simply w e r e  in n o  p o s i t i o n  to support a family on their own.
I believe that the t r a n s i t i o n  from v i e w i n g  w o m e n  as depe ndent 
i ndividuals  to v i e w i n g  a w o m e n  as a p e o p l e  full y competent in 
their own right to e x e r c i s e  all p e r s o n a l  rights, w h i c h  m e n  hav e
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have e x e r c i s e d  h i s t orically, is b e t t e r  for our society. The 
tr a n s i t i o n  p e r i o d  is difficult, e s p e c i a l l y  for males. In 
summary I am saying that m a n y  b a d  m a r r i a g e s  w e r e  c o n t i n u e d  
b e c a u s e  of the w o m a n ' s  feel ing that she had no o t h e r  a l t e r n a­
tive. I b e l i e v e  that m a r r i a g e s  shou ld not be c o n t i n u e d  u nder 
c o e r cion and that it does not m a k e  for the best environment, 
to raise a family w h e n  the m a r r i a g e  is m a i n t a i n e d  b e c a u s e  there 
is n o  alternative.

T h a n k  you for g i v i n g  me this o p p o r t u n i t y  to comment 
and if I m a y  be of further a s s i s t a n c e  p l e a s e  do not h e s i t a t e  

to ask.

Ve r y  truly y o u r s ,

Super i o r  Court Judge
G T O R  D. C A R LSON

V D C / j m
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M r . R u d y  J o h n s o n  
3710 A l a s k a  A v e n u e  
Ketchikan, A l a s k a  99901

Dear Mr. Johnson;

In b r i e f  a n s w e r  to your l etter  o f  M a r c h  
2, 1975. I w o u l d  answer q u e s t i o n s  1,2,3 and 5 in 
the affirm ative. W i t h  the power a j u d g e  n o w  has 
to r e q u i r e  m a r r i a g e  c o u n s e l i n g  in a p p r o p r i a t e  cases, 
no c hange  in e x i s t i n g  law a p p e a r s  necessary.

V e r y  truly yours,

/ ^ J A M E S  A. H A N S O N  
.'/ S u p e r i o r  C o u r t  J u d g e

JAH/bls
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M a r c h  21, 1975

Mr. R u d y  J o h n s o n  
371.0 A l a s k a  A v e n u e  
Ketchikan, A l a s k a  99901

Dear Mr. Johnson:

In r e p l y  to y o u r  quest i o n s  of M a r c h  2, 1975, r e g a r d i n g  
divorce, I b e l i e v e  e x i s t i n g  state laws provide an adequ a t e  
f r a m ework  w i t h i n  w h i c h  the courts can e q u i t a b l y  a d j u d i c a t e  
the rights of all the parties concerned.

The fo l lo w in g  are your quest ions w ith  my answers 
the rea f te r .

(1) In c o n t e s t e d  d i v o r c e  cases do you feel it is 
p o s s i b l e  to obtain a fair and e q u i t a b l e  sett le m e n t  for 
b o t h  p a r t i e s  i n v o l v e d  as our p r e sent statutes read?

Y e s .

(2) Do y o u  feel men and w o m e n  are b e i n g  treated 
e q u a l l y  in child custody cases?

The law so provides. I have no basis for b e l i e v i n g  
the law is not followed.

(3) Do you feel c h i ldren  are give n enough a u t h orit y 
in d e c i d i n g  w h i c h  p arent they w o u l d  r a the r live with?

Yes.



(4) Do y o u  feel g r ounds for a divorce s h o u l d  be 
m a d e  m o r e  s t r i n g e n t  or m o r e  relaxed?

P r e s e n t  laws a p p e a r  to be satisfactory.

Sincerely,

R a l p h  E.‘ M o o d y  /■ '
S u p e r i o r  Court J u d g e  ;

R E M : d p d
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A p r i l  14, 1975

Mr. Rudy Johnson 
3710 Alaska Avenue 
Ketch ikan, AK 99901

Dear Mr. Johnson:
Th is  i s  i n  r ep ly  to your l e t t e r  of March 2, 1975, con­

ce rn ing  the hand l ing  of d ivorce  cases in  Alaska p a r t i c u l a r l y  
those in v o lv in g  custody of minor c h i l d r e n .  At the outset  
I  would l i k e  to apo log ize  for the de lay in  my r e p ly .  Th is  
i s  a t t r i b u t a b le  to the extreme press of bus iness of la te  
as w e l l  as a recent  two-week i l l n e s s  which kept me out of the 
o f f i c e .

In  your l e t t e r  you asked f i v e  quest ions ,  I  w i l l  t ry  to 
answer those quest ions  i n  order and as requested by you I  
w i l l  attempt to expound p a r t i c u l a r l y  on quest ion  number 2 . 
Those quest ions  and my r e p ly  to them are as fo l lows :

1. In  contested d ivo rce  cases do you f e e l  i t  i s  
p o ss ib le  to obta in  a f a i r  and equ i t a b le  sett lement for 
both p a r t ie s  in vo lved  as our present s tatutes  read?

Answer: In  my op in ion  a f a i r  and e q u i t a b le  d e c is io n
as to both p a r t ie s  i s  not on ly  poss ib le  but i s  g e n e ra l l y  
the case.

2. Do you f e e l  men and women are be ing treated  eq u a l l y  
i n  c h i l d  custody cases?

Answer: G ene ra l ly ,  yes. I  would d isagree w ith  those
who say tha t  i t  i s  "almost imposs ib le  for a man to ga in  
custody of h i s  c h i l d r e n  in  Alaska, un less he can prove h is  
w ife  i s  u n f i t " .  I  have on a number of occas ions awarded



custody to the husband d e sp i t e  the fa c t  tha t  the mother 
was found to a lso  be a f i t  parent .  The d e c i s io n  i n  a 
p a r t i c u l a r  case of course turns upon the fa c ts  of that  case 
but i n  a l l  ins tances  the pr imary concern of the court  
should be the best i n t e r e s t  of the c h i l d r e n .  What t h e i r  
i n t e r e s t  r equ ire s  depends upon the surrounding c ircumstances  
w ith  p a r t i c u l a r  regard to the age of the c h i l d r e n ,  the f e e l in g s  
of the c h i l d r e n  toward one parent or another, the a b i l i t y  
of one parent or the other to prov ide  a s u i t a b le  home, and 
very often the work requirements of the two parents . In  
those cases i n v o l v i n g  c h i l d r e n  of tender years, i t  i s  probably  
true that the w ife  u s u a l l y  p r e v a i l s .  In  my exper ience ,  
however, that  r e s u l t  i s  by no means automatic . I t  i s ,  ra ther ,  
a r e cogn it io n  that g e n e ra l l y  speaking a mother i s  probably  
b e t te r  ab le  to care for an in f a n t  as more often than not she
i s  ab le  to spend more time w ith  the c h i l d  f u l f i l l i n g  the needs
tha t  he has.

3. Do you f e e l  c h i l d r e n  are g iven enough au tho r i t y  in  
de c id in g  which parent they would rather l i v e  with?

Answer: G ene ra l ly ,  yes. There may of course be excep­
t io n s ,  however i t  i s  very d i f f i c u l t  to g e n e ra l iz e  when ta lk in g  
about a sub je c t  as complex as the custody of c h i l d r e n .

4. Do you f e e l  that the grounds for a d ivorce  should
be more s t r in g e n t  or more relaxed?

Answer: My personal b e l i e f  i s  tha t  the present s tate
of a f f a i r s  i s  perhaps about as i t  should be. Having p ra c t i c e d  
i n  a j u r i s d i c t i o n  where the requirements were far  more 
s t r in g en t  than they are in  Alaska, I  e v en tua l l y  came to 
the conc lus ion  that that strong requirement had a tendency 
s imp ly  to encourage fraud and p e r ju ry  on the part of the 
l i t i g a n t s  and d id  very l i t t l e  to ho ld a marriage together.
The stronger laws a lso  seem to have a d isadvantage where 
minor c h i l d r e n  were in vo lved  in  that i t  s imply  added f u e l  
to an a lready hot f i r e  and in  many cases those su f fe r ing  
most were the c h i l d r e n  in vo lv ed  i n  the d ispu te  between the 
parents .

5. Do you f e e l  our present al imony laws are just?
Answer: Yes. Again, there may be abuses and i n j u s t i c e

in  c e r t a in  cases. However, I  f e e l  that those represent  
m is a p p l i c a t io n s  of the law ra ther  than f a u l t  w ith  the law 
i t s e l f .



You have a lso  expressed an i n t e r e s t  i n  knowing what • 
g u id e l i n e s  I  have fo l lowed i n  de term in ing  custody of minor 
c h i l d r e n  in  d ivorce  cases. The fundamental r u le  tha t  I  
have t r i e d  to fo l low  i s  to do i n  a l l  cases what i n  my 
b e l i e f  was i n  the best i n t e r e s t  of the c h i l d r e n .  As 
between parent and c h i l d ,  the f e e l i n g s  and i n t e r e s t  of the 
parents must y i e l d .  The var ious  factors  that I  g e n e ra l l y  
t r i e d  to cons ider  are: the wishes of the parents ;  the 
wishes of the c h i l d ;  the apparent strength of the bond 
between the r e sp e c t iv e  parents and the c h i l d ;  the a b i l i t y  
of the r e spec t iv e  parents to f u l f i l l  both the m a te r ia l  
and emotional needs of the c h i l d ;  and, in  many cases, 
whether or not the pa ren t 's  d e s ir e  for custody was based 
upon h is  or her love for the c h i l d  ra ther  than from a mere 
des ir e  to hurt the other parent .

In summary, I  would have to say that I  cou ld  not 
agree more f u l l y  w ith  your observat ion  that d ivo rce  i s  
very  t r a g i c  and p a r t i c u l a r l y  so when i t  in vo lv e s  minor 
c h i l d r e n .  I  hope that these few comments can be of some 
ass is tan ce  to you.

Supreme Court J u s t i c e


