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STATE O F  A L A S K A

1 ■ ' : 
BE F O R E  THE AI.ASKA P U B L I C  U T I L I T I E S  C O M M I S S I O N

In the M a t t e r  o f  the A d o p t i o n  of ' ) . U - 7 2 - 7 5
R e g u l a t i o n s  in C h a p t e r  48, PRACTICE)
AND P R O C E D U R E ) • O R D E R  NO. 2

O R D E R  A D O P T I N G  R E G U L A T I O N S  
"(ARTICLE 2)

O n  A p r i l  20, 1973, the C o m m i s s i o n  i s s u e d  p u b l i c

n o t i c e  o f  its i n t e n t i o n  to a d o p t  r e g u l a t i o n s  in T i t l e  3 

(Commerce) of the A l a s k a  A d m i n i s t r a t i v e  Code, to i m p l e­

me n t  AS 42.05, c o n s i s t i n g  of P a r t  5, C h a p t e r  48 (Practice 

a nd P r o c e d u r e ) ,  A r t i c l e  2, t i t l e d  "Utility T a r i f f s . "  The 

n o t i c e  w a s  p u b l i s h e d  in the A n c h o r a g e  D a i l y  News, the F a i r­

banks Daily N e w s - M i n e r ,  the K e t c h i k a n  D a i l y  News, the D aily  

S i t k a  Se ntinal, and the S o u t h e a s t  A l a s k a  E m pire. In a d­

dition, the n o t i c e  was m a i l e d  to all k n o w n  a t t o r n e y s  r e p­

r e s e n t i n g  c e r t i f i c a t e d  utilities , all p u b l i c  a c c o u n t a n t s  

or c e r t i f i e d  p u b l i c  a c c o u n t a n t s  known to be w o r k i n g  for 

c e r t i f i c a t e d  utiliti es, all S e n a tors a n d  R e p r e s e n t a t i v e s  

in the A l a s k a  Sta te L e g i s l a t u r e ,  the A l a s k a  L e g a l  S e r v i c e s  

C o r p o r a t i o n ,  the A l a s k a  Bar A s s o c i a t i o n  and all k nown  

i n t e r e s t e d  parties.

a r g u m e n t s  or s t a t e m e n t s  by any i n t e r e s t e d  p a r t y  on o r  b e­

fore M a y  21, 1973, and for the p r e s e n t a t i o n  of oral or 

w r i t t e n  a r g u m e n t s  or o t h e r  s t a t e m e n t s  at a h e a r i n g  to be 

h e l d  in the H e a r i n g  R o o m  of the C o m m i s s i o n  on the 11th 

F l o o r  of the M a c K a y  Building, 338 Denali Street, A n c h o r a g e ,  

A l a s k a  at 9:30 A.M. on May 3 0 ,  1973.

U - 7 2 - 7 5 (2)
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T h e  n o t i c e  p r o v i d e d  for the f i l i n g  o f  w r i t t e n

1



W r i t t e n  c o m m e n t s  on the p r o p o s e d  U t i l i t y  T a r i f f

R e g u l a t i o n s  of P r a c t i c e  and P r o c e d u r e  w e r e (s u b m i t t e d  by:

F r a n c i s  M. F l a v i n  a n d  James Grandjean,.r e p r e s e n t i n g  
the V i l l a g e  of South N a k n e k

J o h n  R. S p e n c e r  r e p r e s e n t i n g  the City o f  A n c h o r a g e

S teve C o w a n  r e p r e s e n t i n g  the S t a t e  of S o u t h  Dakota, 
...Public Utilities. C o m m i s s i o n  . •-

W i l l i a m  H. J o h n s o n  r e p r e s e n t i n g  M a t a n u s k a , E l e c t r i c  
A s s o c i a t i o n ,  Inc.

S a m  Kite, Jr. r e p r e s e n t i n g  Doyon, L i m i t e d

T h e o d o r e  E. F l e i s c h e r  r e p r e s e n t i n g  G l a c i e r  S t a t e  
T e l e p h o n e  C o m p a n y  a n d  J u n e a u - D o u g l a s  T e l e p h o n e  C o m­
pany

J o h n  S h i v e l y  r e p r e s e n t i n g  \laska F e d e r a t i o n  of N a­
so *; tives , Inc.

R o b e r t  E. B r a d l e y  r e p r e s e n t i n g  S o u t h e a s t e r n  A l a s k a  
C o m m u n i t y  A c t i o n  P r o g r a m

» *•%

D a v i d  F. J o u k e r  r e p r e s e n t i n g  N u s h a g a k  E l e c t r i c  Co- 
• o p e r a t i v e ,  Inc.

N i c k  M a r t i n  r e p r e s e n t i n g  the V i l l a g e  o f  K a s i g l u k

N. C. B a n f i e I d  r e p r e s e n t i n g  the law f i r m  o f  F a u l kne r,  
Ba n f i e l d ,  Doogan, Gross & Holmes

Roy S. Evan  r e p r e s e n t i n g  Ahtna, Inc.

O s c a r  L. T h o m a s  r e p r e s e n t i n g  Kenai U t i l i t y  S e r v i c e  
Corp. •

W . C. Rhodes r e p r e s e n t i n g  H o m e r  E l e c t r i c  A s s o c i a t i o n ,  
Inc.

A n d r e w  E. Hoge r e p r e s e n t i n g  the law fir m o f  R obison, 
M c C a s k e y ,  S t r a c h a n  and Hoge /

Irene Reed r e p r e s e n t i n g  E s k i m o  L a n g u a g e  W o r k s h o p  
at the U n i v e r s i t y  o f  Alaska, Fairbanks

Dr. M i c h a e l  K r a u s e  r e p r e s e n t i n g  the L i n g u i s t i c s  Lab 
of the U n i v e r s i t y  o f  Alaska, F a i r b anks

J o i n t  F e d e r a l - S t a t e  L a n d  Use P l a n n i n g  C o m m i s s i o n

N o r t h w e s t  P u b l i c  P o w e r  A s s o c i a t i o n

L a r r y  Colp r e p r e s e n t i n g  F a i r b a n k s  M u n i c i p a l  U t i l i t i e s  
S y s t e m  . ’ , * •

U - 7 2 - 7 5  (2) 
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O r e n  F. Ryals r e p r e s e n t i n g  S a l e m  E l e c t r i c  .

... L l o y d  M. H o d s o n  r e p r e s e n t i n g  the A l a s k a  V i l l a g e  
E l e c t r i c  C o o p e r a t i v e ,  Inc.

W i l l i a m  J._ M o r a n  r e p r e s e n t i n g  t h e  C h u g a c h  E l e c t r i c  
A s s o c i a t i o n

It s h o u l d  b e  n o t e d  that the i n i t ial d r a f t  of the 

C o m m i s s i o n ' s  t a r i f f  rules w a s  n o t i c e d  o n  O c t o b e r  3, 1972, 

a n d  c o n s i d e r e d  at a h e a r i n g  on N o v e m b e r  15, 1972. As a 

r e s u l t  o f  n u m e r o u s  c o m m e n t s  on that i n i t i a l  draft, the 

C o m m i s s i o n  e x t e n s i v e l y  r e v i s e d  the p r o p o s e d  t a r i f f  rules 

a n d  it was the r e v i s e d  d r a f t  w h i c h  was n o t i c e d  o n  A p r i l  20, 

1973, and w h i c h ,  w i t h  c e r t a i n  a m e n d m e n t s  d i s c u s s e d  below, 

w i l l  b e  a d o p t e d  b y  this order.

N u m e r o u s  s u g g e s t i o n s  w e r e  r e c e i v e d  on the p r o p o s e d  

rules a n d  m a n y  c h a n g e s  w e r e  i n c o r p o r a t e d  .in the rules as 

a r e s u l t  of t h o s e  s u g g e s t i o n s .  T h e  d i s c u s s i o n  herein,  

h o w e v e r ,  w i l l  b e  l i m i t e d  only to the changes w h i c h  a p­

pe a r  to the C o m m i s s i o n  to h a v e  the g r e a t e s t  s i g n i f i c a n c e .

4 8 . 2 1 0 ; T h e  C o m m i s s i o n  a d o p t e d  the s u g g e s t i o n s  

to p r o v i d e  for a w a i v e r  on a s h o w i n g  o f  goo d cause  arid to 

a l l o w  the a p p l i c a t i o n  for w a i v e r  to be m a d e  by an a d vice  

letter.

4 8 . 2 2 0 : T h e  grace p e r i o d  for f il ing c opies of

s p e c i a l  c o n t r a c t s  n o t  p r e v i o u s l y  filed w i t h  the C o m m i s s i o n  

and t a r i f f  s h e e t s  c o v e r i n g  e v e r y  rate, charge, rule, r e g u l a­

tion o r  c o n d i t i o n  of s e r v i c e  b e i n g  a p p l i e d  by a u t i l i t y

b u t  n o t  filed w i t h  the C o m m i s s i o n  w i l l  be c h a n g e d  from  

Z
30 days to 1D0 days a f t e r  the e f f e c t i v e  d a t e  o f  the t a r i f f  

rules. In a d d i t i o n ,  the s e n t e n c e  w i l l  be a d d e d  d e l i n e a t i n g  

the v a r i o u s  c o n t r a c t s  n o t  e n c o m p a s s e d  w i t h i n  the t e r m
, I I» f

"specia l c o n t r a c t "  as u s e d  in this chapter.

U - 7 2 - 7 5  (2) ;
Pa g e  3



4 8 . 2 3 0 : This s e c t i o n  w i l l  b e  a m e n d e d  to e x c l u d e

n o n u t i l i t y  b i l l i n g  forms a n d  contracts. A  u t i l i t y  w i l l  be 

a l l o w e d  to i n c o r p o r a t e  the r e q u i r e d  forms in its t a r i f f  in 

l i e u  o f  s u b m i t t i n g  t h e m  s e p a r a t e l y  b y  an a d v i c e  letter.

48.250 : T h e  C o m m i s s i o n  w i l l  add a p r o v i s i o n  r e­

q u i r i n g  each u t i l i t y  to s u b m i t  for C o m m i s s i o n  a p p r o v a l  a 

l i s t  of the l o c a t i o n s  a^ w h i c h  the u t i l i t y  p r o p o s e s  to m a i n­

t a i n  a c o p y  of its t a r i f f  on file for p u b l i c  i n s p e c t i o n .

I t  is h o p e d  that this a m e n d m e n t  w i l l  q u i e t  the fears of 

t h o s e  p a r t i e s  w h o  v o i c e d  c o n c e r n  t h a t  t h e i r  u t i l i t i e s  

w o u l d  be b u r d e n e d  w i t h  s u b s t a n t i a l  additi o n a l  c o s t s  to 

m a k e  c o p i e s  of t h e i r  tariffs a v a i l a b l e  at places n o t  n o r­

m a l l y  m a n n e d  b y  t r a i n e d  t ariff personne l.

4 8 . 2 6 0 : A l t h o u g h  s e v e r a l  strenuous  o b j e c t i o n s

w e r e  m a d e  to the p o s t i n g  of a s i g n  i n f o r m i n g  t h e  p u b l i c  of 

the t a r i f f  i n s p e c t i o n  privil ege, the C o m m i s s i o n  b e l i e v e s  it
i

is in the p u b l i c  i n t e r e s t  to r e t a i n  this r e q u i r e m e n t .

4 8 . 2 8 0 : T h e  C o m m i s s i o n  does n o t  s u b s c r i b e  to

t h e  i n t e r p r e t a t i o n  p l a c e d  on the S t atute  by some p a r t i e s  

t o  the e f f e c t  that a s e p a r a t e  30-da y's n o t i c e  is r e q u i r e d  

to b e  m a d e  to the p u b l i c  o f  any t a r i f f  change, n o r  does it 

a g r e e  t h a t  the p u b l i c  n o t i c e s  of t a r i f f  c h a nges m u s t  be 

i s s u e d  in a l a n g u a g e  o t h e r  than English. As a iruitter of 

p o l i c y ,  h o w e v e r ,  the C o m m i s s i o n  w i l l  e n d e a v o r  to m a k e  

g r e a t e r  u s e  of b r o a d c a s t  m e d i a  w h e n e v e r  it a p p e a r s  that 

this p r o c e d u r e  w i l l  carry the n o t i c e  to a s u b s t a n t i a l  

n u m b e r  of a u t i l i t y ' s  c u s t omers w h o  w o u l d  n o t  o t h e r w i s e  

b e  m a d e  aware of the p r o p o s e d  t a r i f f  revision. F u r ther,  

the C o m m i s s i o n  w i l l  r e q u e s t  that the n o t ice s b e  b r o a d c a s t
i .

i n  the d i a l e c t  or l a n g u a g e  w h i c h  is p r e v a l e n t  in the region.

i
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48.290 : T h e  C o m m i s s i o n  does n ot agree v;ith the

c o n t e n t i o n  t h a t  a 30-day p e r i o d  for* r e s p o n s e  m u s t  b e  a l l o w e d  

c o m m e n c i n g  a f t e r  the last d a t e  of p u b l i c a t i o n , In o u r  view, 

the s t a t u t e  is c l e a r  that the 30-dciy n o t i c e  p e r i o d  to t h e  

C o m m i s s i o n  and to the p u b l i c  c o m m e nces r u nning on the day 

t h e  t a r i f f  r e v i s i o n  is p r o p e r l y  filed w i t h  the C o m m i s s i o n .

48.340 : T h e  C o m m i s s i o n  w i l l  s u b s t i t u t e  the d e c i m a l

s y s t e m  for n u m b e r i n g  of t a r i f f  i n s e r t  pages in p l a c e  of the 

p r e s e n t  a l p h a b e t i c a l  system.

48. 370 : C e r t a i n  p r o v i s i o n s  p r e v i o u s l y  in s e c­

tions 48 .400 and 48.410 w i l l  be t r a n s f e r r e d  to this section.
l

48.380 ; T o l l  s e t t l e m e n t  formulas and p r o c e d u r e s  

w i l l  b e  s p e c i f i c a l l y  e x c l u d e d  from the sc hedules r e q u i r e d  

to b e  f i l e d  by t e l e c o m m u n i c a t i o n s  utilities.

4 8 . 3 9 0 : S e v e r a l  p a r ties o b j e c t e d  to the i n c l u s i o n

of a firm r e q u i r e m e n t  that no s p ecial c o n t r a c t  m a y  b e c o m e

e f f e c t i v e  w i t h o u t  the p r i o r  a p p r o v a l  of the C o m m i s s i o n  

an d  shall, at all times, be s u b j e c t  to any r e v i s i o n s  

w h i c h  the C o m m i s s i o n  m a y  order. They p o i n t e d  o u t  t h a t  in 

s o m e  i n s t a n c e s  this r e q u i r e m e n t  m i g h t  u n r e a s o n a b l y  c o m p l i­

cate the c o n t r a c t i n g  proces s to the great d i s a d v a n t a g e  of 

all p a r ties. A c c o r d i n g l y ,  the C o m m i s s i o n  w i l l  m a k e  s p e­

ci f i c  p r o v i s i o n s  for a w a i v e r  of this r e q u i r e m e n t  w h e n  

c i r c u m s t a n c e s  w a r r a n t .

4 8 . 4 2 0 : P e r h a p s  the m o s t  c o n t r o v e r s i a l  rule

p r o p o s e d  by the C o m m i s s i o n  c o n c erns d e p o s i t  practices.

T h e  C o m m i s s i o n  r e m a i n s  firm in its c o n v i c t i o n  t h a t  the 

p u b l i c  i n t e r e s t  w i l l  be e n h a n c e d  if u t ility d e p o s i t  

p r a c t i c e s  are r e g u l a r i z e d  t h r o u g h o u t  the state to the
f(

m a x i m u m  f e a sible extent.
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S i n c e  the use o f  u t i l i t y  services and credit

• - * .  *. .

s t a n d i n g s  vary w i d e l y  b e t w e e n  customers, and r e c o g n i z i n g  

th a t  there o f t e n  m a y  e x i s t  e x t e n u a t i n g  c i r c u m s t a n c e s  w h i c h  

w o u l d  make a b s o l u t e l y  f ixed rules e x t r e m e l y  d i f f i c u l t  to 

.apply u n i f o r m l y ' t o  all u t i l i t y  customers, the C o m m i s s i o n  

p r o v i d e d  an area of d i s c r e t i o n  in w h i c h  a u t i l i t y  m a y  e x­

er c i s e  its j u d g m e n t  as to the p r o p e r  d e p o s i t  r e q u i r e m e n t  

a f t e r  c o n s u l t a t i o n  w i t h  the customer. The m a x i m u m  d e p o s i t  

f or all types o f  u t i l ities w i l l  be s e t . a t  t w o - m o n t h s  b i l l­

ings.

The C o m m i s s i o n  does not agree that, a n y  type of

u t i l ity, e x c e p t  a t e l e p h o n e  u t i l i t y  (because o f  the toll

b i l l i n g  delay) , s h o u l d  h o l d  a d e p o s i t  l o n g e r  tha n 25 days

a f t e r  d i s c o n t i n u a n c e  o f  service. On the o t h e r  hand, the
<

C o m m i s s i o n  finds m e r i t  in the comments of s e v e r a l  p a r t i e s  

to the e f f e c t - t h a t  a c u s t o m e r  w h o  does n o t  h a b i t u a l l y  

p a y  his bills on ti me s h o u l d  n o t  e x p e c t  to r e c e i v e J s e r v i c e  

w i t h o u t  h a v i n g  m a d e  a deposit.

As to the p r o p o s e d  p r o v i s i o n s  r e q u i r i n g  p a y m e n t  

o f  i n t e r e s t  on d e p o s i t s  and w a i v i n g  d e p o s i t  r e q u i r e m e n t  - 

for p e r so ns w h o  h a v e  r e a c h e d  o r  e x c e e d  62 years of age, 

in c o n s i d e r a t i o n  of the n u m e r o u s  s t r o n g  p r o t e s t s  to t h e m  

the C o m m i s s i o n  has d e c i d e d  to w i t h d r a w  the p r o v i s i o n s  

p e n d i n g  f u r t h e r  study.

T H E  C O M M I S S I O N  F U R T H E R  F I N D S  A N D  CONCLUDES:

1. T h e  p r o c e d u r a l  requiremen ts, as p r o v i d e d  

in AS 44. 62.180 et seq., for p u b l i c  n o t i c e  and a f f o r d i n g  . 

an o p p o r t u n i t y  to e a c h  i n t e r e s t e d  party  to p r e s e n t  s t ate-  

m ents, a r g u m e n t s  and c o n t e n t i o n s  r e l a t i n g  to the p r o p o s e d
t

a d o p t i o n  of r e g u l a t i o n s  t i t l e d  "Utility T a r i f f s "  in Titl e

U - 7 2 - 7 5  ( 2 )
P a g e  6



3, P a r t  5, C h a p t e r  48 (Practice and P r ocedure) , A r t i c l e  2

of the A l a s k a  A d m i n i s t r a t i v e  Code, h a v e  b e e n  m e t  in this

p r o c e e d i n g .  ■* •

2. T h e  c o m m e n t s  w h i c h  w e r e  submitted, b o t h  o r a l

‘a n d  w r i t t e n ,  h a v e  L e e n  c o n s i d e r e d  b y  the C o m m i s s i o n  and in 
• \ , , 

f u r t h e r a n c e  o f  the p u b l i c  i n t e r e s t  the regula t i o n s  t i t l e d

" U t i l i t y  T a r i f f s "  in C h a p t e r  48, A r t i c l e  2, m o d i f i e d

p u r s u a n t  to the d i s c u s s i o n  above, s hou ld b e  a d o p t e d  and

d u l y  f i l e d  as p r o v i d e d  b y  statute.

ORDER

T H E  C O M M I S S I O N  ORDERS, That, the p r o posed  regulations,

T i t l e  3, P a r t  5, C h a p t e r  48, A r t i c l e  2 of the A l a s k a  

A d m i n i s t r a t i v e  Code, a t t a c h e d  h e r e t o  as A p p e n d i x  A, are 

h e r e b y  a d o p t e d  u n d e r  the a u t h o r i t y  v e s t e d  by AS 42.05.

151, a n d  s h a l l  b e  d u l y  filed w i t h  the L i e u t e n a n t  G o v e r n o r  

in a c c o r d a n c e  w i t h  the p r o v i s i o n s  of the A d m i n i s t r a t i v e  

P r o c e d u r e  A c t  (AS 44.62).

B y  D i r e c t i o n  o f  t he C o m m i s s i o n :

D A T E D  A N D  E F F E C T I V E  at A n c h o r a g e ,  Alaska, this 5th day of 
O c t o b e r ,  1973.

A L A S K A  P U B L I C  U T I L I T I E S  C O M M I S S I O N

M a u r i c e  H. O a k smith  
D e p u t y  D i r ector



o
L J

S T A T E  O F  A L A S K A

proc:
B E F O R E  THE A L A S K A  P U B L I C  U T I L I T I E S  C O M M I S S I O N

.In the M a t t e r  of the A d o p t i o n  of )
R e g u l a t i o n s  in C h a p t e r  48, PRACTICE) U - 7 2 - 7 5
A N D  P R O C E D U R E  )

' • ^ ; •  •

• • • l • r . ! .

C E R T I F I C A T I O N  O F  M A I L I N G  

D o n n a  R. G o u l d  c e r t i f i e s  as follows:

T h a t  I a m  C l e r k  T y p i s t  III in the o f f i c e s  of 

th e  A l a s k a  P u b l i c  U t i l i t i e s  Comm i s s i o n ,  1100 M a c K a y  B l d g ., 

338 D e n a l i  Street, A n c h o r a g e ,  A l a s k a  99501.

t r u e  a n d - a c c u r a t e  c o p i e s  w i t h  p o s t a g e  t h e r e o n  to thei

p a r t i e s  i n d i c a t e d  on the a t t a c h e d  s e r v i c e  list of

in the a b o v e - e n t i t l e d  cause.

D A T E D  a t  A n c h o r a g e ,  A l a s k a ,  this 5th day of October, 1973.

T h a t  o n  the 5th d ay o f  October, 1973, I m a i l e d

O R D E R  NO. 2

O R D E R  A D O P T I N G  R E G U L A T I O N S  
(ARTICLE 2)



S E R V I C E  L I S T  

U - 7 2 - 7 5

N. C. B a n f i e l d ,  E s q u i r e  
311 N. F r a n k l i n  S t r e e t  
R o o m  201
J u n e a u ,  7 l aska 9 9801

T h e o d o r e  E. F l e i s c h e r ,  E s q u i r e  
Ely, Guess f R u d d  
1016 W e s t  S i x t h  A v e n u e  
S u i t e  400
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

J o h n  S p e n c e r  
C i t y  A t t o r n e y  
C i t y  o f  A n c h o r a g e  
P. O. B o x  400 
A n c h o r a g e ,  A l a s k a  99510

A n d r e w  E . H o g e , E s q u i r e  
921 W e s t  Sixth A v e n u e  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

F r a n c i s  J Flavin,  E s q u i r e  
J a m e s  G r a n d j e a n ,  E s q u i r e  
A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  
524 W e s t  S i x t h  A v e n u e  
S u i t e  204
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

C O U R T E S Y  L I S T

The H o n o r a b l e  E m m i t t  L. W i l s o n  
C o m m i s s i o n e r  
D e p a r t m e n t  of C o m m e r c e  
P o u c h  D
J u n e a u ,  A l a s k a  99801

T h e  H o n o r a b l e  J o h n  E. H a v e l o c k  
A t t o r n e y  G e n e r a l  of A l a s k a  
P o u c h  I<
J u n e a u ,  A l a s k a  99801

R o b e r t  J. M a h o n e y  
Cole, H a r t i g ,  M u nley, R h o d e s  & 

N o r m a n  
717 "K" S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

C o u r t e s y  List ( C o n t ' d )

Mr. Dale Teel, P r e s i d e n t  
A l a s k a  Gas & S e r v i c e  C o m p a n y  
P. 0. B o x  6288 
A n c h o r a g e ,  A l a s k a  99502

E. K e n  Larsen, S t a t e  M a n a g e r  
G l a c i e r  State T e l e p h o n e  C o m p a n y  
500 W. I n t e r n a t i o n a l  A i r p o r t  Rd. 
A n c h o r a g e ,  A l a s k a  99503

A l a s k a  E l e c t r i c  L i g h t  and 
P o w e r  Compan y  

P. O. Box 1901 
Juneau, A l a s k a  99801

N o r t h e r n  C o m m e r c i a l  C o m p a n y  
419 C o l m a n  B u i l d i n g  
Seattle, W a s h i n g t o n  98104

A l a s k a  P o w e r  and T e l e p h o n e  and 
N a t i o n a l  Utilities, Inc.
P. O. B o x  222
P o r t  Townsend, W a s h i n g t o n  98360

Ro b e r t  E. Sharp 
C i t y  M a n a g e r  
C i t y  of A n c h o r a g e  
P. 0. B o x  400 
An c h o r a g e ,  A l a s k a  99501

A n c h o r a g e  A t t o r n e y  G e n e r a l’s 
O f f i c e  

C i v i l  S e c t i o n  
360 "K" Street 
An c h o r a g e ,  A l a s k a  99501

A r c h i e  G o t t s c h a l t  
R ural A l a s k a  C o m m u n i t y  A c t i o n  

P r o g r a m  
D r a w e r  412 ECB 
A n c h o r a g e ,  A l a s k a  99501



,  1 '■■ I
L..-___ \

I \u /  £ ' 'x- ‘ •
I 5fyJxufM /Jjysf./M t

1 . '  ■ .\ • . . . • • •

527 T h i r d  A v e n u e

S^ z& ^ /tasivbl, S$/t7<uhz* 'P tP / 'tf/

May 29,  1973
.  '.  .* i . \ * J  C  . 4 . ? ’,  %

M r .  J a c k  S t e a r n  ' • •■' ■ •
E x e c u t i v e  D i r e c t o r  ; ,,. n, . ■\ l -
A l a s k a  P u b l  I c  U t i l  I t l e s  C o m m i s s i o n  * '-;•
H O D  Ma c Ka y  B u i l d i n g  * •*.
338 D e n a l i  S t r e e t  /
A n c h o r a g e ,  A l a s k a  99501 j

D e a r  M r .  S t e a r n ,  • .

I t  h a s  b e e n  b r o u g h t  t o  o u r  a t t e n t i o n  t h a t  y o u  a r e  s o l i c i t i n g  c omme n t s  o n  
T i t l e  3 t o  I m p l e m e n t  AS 42.05 a s  i t  r e l a t e s  t o  n o t i c e  t h a t  u t i l i t y  c o m p a n i e s  

. . . .  m u s t  p r o v i d e  t o  t h e i r  c u s t o m e r s  w h e n e v e r  t h e s e  c o m p a n i e s  s e t  o r  c h a n g e  t h e i r  
r a t e s .

H CE I V ED  APi . , '  D o y o n ,  L i m i t e d  i s  a n a t i v e  R e g i o n a l  C o r p o r a t i o n  w i t h  a v e r y  d e e p  i n t e r e s t  
r iVj u t i l i t i e s  w i t h i n  t h e  42 v i l l a g e s  i n  o u r  r e g i o n .  We h a v e  b e e n  a w a r e  f o r  

s ome  t i m e  t h a t  t h e  n o t i c e  f o r  p u b l i c  h e a r i n g s  o n  r a t e  c h a n g e s  a n d  s e r v i c e  h a s  
1 MAY 73 JJ* ^ e n  i n a d e q u a t e .

I w o u l d  l i k e  t o  t h a n k  t h o  C o m m i s s i o n  f o r  s i n c e r e l y  l o o k i n g  i n t o  t h i s  
p r o b l e m  a n d  d o i n g  s o m e t h i n g  a b o u t  I t .

V/e b e l i e v e  t h a t  f u t u r e  p u b l i c  n o t i c e  s h o u l d  b e  g i v e n  b y  r a d i o  a s  v/e 11 a s
n e w s p a p e r s .  N e w s p a p e r  n o t i c e  i s  g e n e r a l l y  i n  t h e  l e g a l  s e c t i o n  a n d  r e c e i v e s  
v e r y  l i t t l e  s c r u t i n y .  R a d i o  n o t i c o s  w o u l d  b e  j u s t  a n  a d d i t i o n a l  way  t o  make  
s u r e  t h a t  a s  ma ny  p e o p l e  a s  p o s s i b l e  know a b o u t  t h e  h e a r i n g s .  A d o i t i o n a l l y  

• we f e e l  t h a t  n a t i v e  l a n g u a g e s  s h o u l d  b e  u s e d  w h e r e  t h e  l a n g u a g e  I s  u s e d  mo r e  
th«_n E n g l i s h .

O n e  f i n a l  m e t h o d  o f  n o t i f i c a t i o n  we b e l i e v e  s h o u l d  b e  u s e d  i s  t o  r e q u i r e
t h e  u t i l i t y  t o  g i v e  w r i t t e n  n o t i c e  t o  i n d i v i d u a l  c u s t o m e r s  a l o n g  w i t h  u t i l i t y
b i l l s .

P l e a s e  e n t e r  t h i s  l e t t e r  i n t o  t h o  o f f i c i a l  t r a n s c r i p t  o f  h e a r i n g .

• /



L A W  O F F I C E S  O F

ALASKA LEGAL SERVICES CORPORATION
315 FIFTH STREET, SUITE 8 

J U N E A U . A L A S K A  9 9 8 0 1

T e l e p h o n e  5 8 6 -X ' X X  6425

M E M O R A N D U M

To: Rep. Terry Gardi ner

From: Don Cloc ksin 

Subject: Floor D e bate - HB 192, Public Utility Notices

Date: M a r c h  20, 1975

Since your bill, HB 192, is in Rules, you m a y  want to refer 
to this summary when it appears on the House calendar,

I . B a c k g r o u n d .
This bill o r i g i n a t e d  from the Bush Justice Conference in 

June, 1974, in Minto, Alaska. There, Alaskans living in rural 
areas g a t hered to discuss  the d e l i v e r y  of state services to the 
bu s h  and to r e c o m m e n d  changes. One p r o b l e m  identified was the 
lack of notice and input rural residents had on d ecisions made  
by a d m i n istr ative agencies that affected their lives. The 
A d m i n i s t r a t i v e  Law C o m m itte e of the Alaska Bar Association, made 
up of lawyers r e p resenting u t i l ities and consumers developed the 
l e g i s l a t i o n .

I I . Present L a w .
Under present procedur es of the Alaska Public Utility 

Commission, if a u t i l i t y  r e q uests a rate change or other revision 
of its tariff from the APUC, the Commission  files it, notifies the 
public, and, if no objections  are received within 30 days, the 
change goes into e f f e c t  automatically. The p r esa nt law requires 
30 days' notice to the public from the date the proposed revision 
is f i l e d . Since delays occur between filing with the APUC and actual 
publication, substanti ally less than 30 days' actual notice is 
av a i lable to comment. T e s t imony indicated in 1973 that only 17.3 
days actual notice to the public was given, on the average.

III. Wh at the Bill Will D o .
The bill would require at least 30 days' actual notice to the 

public, and gives the A P U C  15 d a y s  from the date the proposed 
c h a n g e  is filed w i t h  them to issue the public notice.

The net result is to increase by 15 days the period of time before



( t w o )

a  r e v i s i o n  c a n  t a k e  e f f e c t  a n d  t o  a s s u r e  m o r e  t i m e  f o r  p u b l i c  

c o m m e n t .  T h e  b i l l  w i l l  n o t  a l t e r  t h e  r i g h t  o f  t h e  A P U C  t o  a d o p t  

c h a n g e s  q u i c k e r  t h a n  t h a t  i n  e m e r g e n c i e s .

I V .  S u p p o r t .

T h e  b i l l  i s  s u p p o r t e d  b y  t h e  B u s h  J u s t i c e  M o n i t o r i n g  C o m m i t t e e ,  

A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n ,  t h e  A l a s k a  B a r  A s s o c i a t i o n ,  a n d  

i s  a p p r o v e d  b y  C o m m i s s i o n e r  Z e r b e t z  o f  t h e  A P U C .  T h e r e  i s  n o  k n o w n  

o p p o s i t i o n .

- - fS ; \  v  ̂ ,s ’ ■

c c :  R e p .  B o b  B r a d l e y
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I n t r o d u c e d :  2 / 2 1 / 7 5
R e f e r r e d :  C o m m e r c e  and 
J u d i c i a r y

T H E  H O U S E BY G A R D I N E R

H O U S E  B I L L  NO. 1 9 2
IN T H E  L E G I S L A T U R E  O P  T H E  S T A T E  O F  A L A S K A

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A BILL

or an Act e n t i t l e d :  MAn Act r e l a t i n g  to c h a n g e s  in p u b l i c  u t i l i t y  t a - i f f s . "

E IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1.  AS 4 2 . 0 5 . ^ 11(a ) i s  ame n d e d  t o  r e a d :

(a) No p u b l i c  u t i l i t y  ma y  e s t a b l i s h  or  p l a c e  in e f f e c t  any new 

or r e v i s e d  r a t e s ,  c h a r g e s ,  r u l e s ,  r e g u l a t i o n s ,  c o n d i t i o n s  o f  s e r v i c e  

or p r a c t i c e s  e x c e p t  a f t e r  45. [30] d a y s  n o t i c e  to the c o m m i s s i o n  and 30 

d a y s  n o t i c e  to t h e  p u b li c .  N o t i c e  s h a l l  be g i v e n  to the c o m m i s s i o n by 

f i l i n g  w i t h  the c o m m i s s i o n  and k e e p i n g  o p e n  for p u b l i c  I n s p e c t i o n  the 

r e v i s e d  t a r i f f  p r o v i s i o n s  w h i c h  s h a l l  p l a i n l y  i n d i c u t e  the c h a n g e s  to 

be m a d e  in the s c h e d u l e s  t h e n  in f o r c e  a n d  the t i m e  w h e n  the c h a n g e s  

w i l l  go i n t o  e f f e c t .  T he  c o m m i s s i o n  s hall p r e s c r i b e  m e a n s  by r e g u l a t i o n  

w h e r e b y  n o t i c e  is g i v e n  to the p u b l i c  b e f o r e  or no l a t e r  t han 15 d a y s 

a f t e r  the f i l i n g  w h i c h  s h a l l be r e a s o n a b l y  a d e q u a t e  t o  n o t i f y  c u s t o m e r s  

a f f e c t e d  by the f i l i n g  [MAY P R E S C R I B E  A D D I T I O N A L  M E A N S  O F  G I V I N G  

N O T I C E ] ,  T h e  c o m m i s s i o n ,  for g o o d  c a u s e  sho w n ,  ma y  a l l o w  c h a n g e s  to 

t ake e f f e c t  on l e s 3 t h a n  45. [ 3 0 ] d a y s  n o t i c e  to the c o m m i s s i o n  o r  30 

d a y s  n o t i c e  to t h e  p u b l i c  u n d e r  c o n d i t i o n s  the c o m m i s s i o n  p r e s c r i b e s .

4ajg f c

H - 1 - HB 192



STATE O F  A L A S K A» .1 . ,'i'
BEFORE THE A L A S K A  P UBLIC U T I L ITI ES C O M M I S S I O N

In the M a t t e r  of the 7\doption of ) U-72-75
Regulati ons in C h a pter 43, PRACTICE)
AND P R O C E D U R E  * ) O R D E R  NO. 2
 )

O R D E R  A D O P T I N G  R E G U L A T I O N S  
(“ART I C L E  2 )

On April 20, 1973, the C o m m i s s i o n  issued p ubli c 

n otice of its intention to adop t regula t i o n s  in T i t l e  3 

(Commerce) of the A l a s k a  A d m i n i s t r a t i v e  Code, to i m p l e­

ment AS 42.05, c o n s i s t i n g  o f  Part 5, C h a p t e r  48 (Practice 

and Proce dure), A r t i c l e  2, t itled  "Utility T a r i f f s . "  The

n otice was p u b l i s h e d  in the A n c h o r a g e  D a i l y  News, the Fair-
' •*

banks Daily Newa-Miner, the K e t c h i k a n  Daily News, the Daily  

S i t k a  Sentinal, and the S o u t h e a s t  A laska Empire. In a d­

dition, the notice was m a i l e d  ro all k n o w n  attorneys r e p­

res e n t i n g  c e r t i f i c a t e d  utilities, all p ublic a c countants  

or c e r t i f i e d  public a cco untants known to be w o r k i n g  for 

c e r t i f i c a t e d  utilities, all Senators and R e p r e sentative s 

in the A l a s k a  State Legislat ure, the A l a s k a  Legal Services 

Corpor a t i o n ,  the A l a s k a  Bar A s s o c i a t i o n  and all known 

i n t e r e s t e d  parties.

The notice p r o v i d e d  for the filing of w r i t t e n  

a rguments or statements  by any i n t e r e s t e d  party on or b e­

fore May 21, 1973, and for the p r e s e n t a t i o n  of oral or 

w r i t t e n  arguments or o t h e r  state m e n t s  at a h e a r i n g  to be 

h e l d  in the H e a r i n g  R o o m  of the C o m m i s s i o n  on the 11th 

F l o o r  of the MacKay Building, 338 Denali Street, A nchora ge, 

A l a s k a  at 9:30 A.M. on May 30, 1973.
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W r i t t e n  comments on the p r o p o s e d  u t i l i t y  T a r i f f

Regula t i o n s  of P r a ctice and P r o c e d u r e  w e r e  s u b m i t t e d  by:

Francis M. F l a v i n  and James G r a n d j e a n  r e p r e s e n t i n g  
the V i l l a g e  of South N a knek

John R. S p e n c e r  r e p r e s e n t i n g  the C i t y  of A n c h o r a g e

Steve Cowan r e p r e s e n t i n g  the Stat e of S outh Dakota, 
Public U t i l it ies C o m m i s s i o n

. > . .V

W i l l i a m  H. J o h n s o n  repre s e n t i n g  M a t a n u s k a  E l e c t r i c  
Assoc i a t i o n ,  Inc.

Sam Kite, Jr. re pres e n t i n g  Doyon, L i m i t e d

T h e o d o r e  E. F l e i s c h e r  r e p r e s e n t i n g  G l a c i e r  Sta te 
T e l e p h o n e  Company and J u n e a u - D o u g l a s  T e l e p h o n e  C o m­
pany

John S h ive ly r e p r e s e n t i n g  A l a s k a  F e d e r a t i o n  of Na- 
, , t i v e s , Inc.

R o b e r t  E. Bradley r e p r e s e n t i n g  S o u t h e a s t e r n  A l a s k a  
C o m m u n i t y  A c t i o n  P r o g r a m

«
D avid F. B o u k e r  r e p r e s e n t i n g  N u s h a g a k  E l e c t r i c  C o­
operative, Inc.

Nick M a r t i n  r e p r e s e n t i n g  the V i l l a g e  of K a s i g l u k

N. C. Banfielcl r e pres enting the law firm o f  F aulkner, 
Banfield, Doogan, Gross & Holmes

Roy S. Evan r e p r e s e n t i n g  /vhtna, Inc.

Oscar L. T h o m a s  r e p r e s e n t i n g  Kenai U t i l i t y  S e r v i c e 
C o r p .

W. C. Rhodes r e p r e s e n t i n g  H o m e r  E l e c t r i c  Assoc.'ation, 
Inc.

A n d r e w  E. Hoge representin g the law firm o f  Robison, 
McCaskey, St rac h a n  and Hoge /

Irene Reed representi ng E s k i m o  L a n g u a g e  W o r k s h o p  
at the Univer s i t y  of Alaska, Fairbanks

Dr. M i c h a e l  Krause repr es e n t i n g  the L i n g u i s t i c s  Lab 
of the U n i v e r s i t y  of Alaska, Fairbanks

J o i n t  F e J . il-State Land Use P l a n n i n g  C o m m i s s i o n

Nori blic  Power A s s o c i a t i o n

Larry ,_ulp r e pr esenting Fai rbanks M u n i c i p a l  U t i l itie s 
S y s t e m  i



Orcn F. Ryals r e p r e s e n t i n g  S a l e m  E l e c t r i c

L l o y d  M. llodson r e p r e s e n t i n g  the A l a s k a  V i l l a g e  
E l e c t r i c  C o operat ive, Inc.

W i l l i a m  J. M o r a n  r e p r e s e n t i n g  the C h ugach E l e c t r i c  
A s s o c i a t i o n

It s h o u l d  be n o t e d  that the initial d r a f t  of the 

C o m m i s s i o n ' s  t a r i f f  rules w a s  n o t i c e d  on O c t o b e r  3, 1972, 

and c o n s i d e r e d  at a h e a r i n g  on N o v e m b e r  15, 1972. As a 

re s u l t  of n u m e r o u s  comments on that initial draft, the 

C o m m i s s i o n  e x t e n s i v e l y  revised the p r o p o s e d  t ariff rules 

and it was the r e v i s e d  draft w h i c h  was n o t i c e d  on A pril 20, 

1973, and which, w i t h  c e rt ain amendm ents d i s c u s s e d  below, 

w i l l  be a d o p t e d  by this order.

N u m e r o u s  sugge s t i o n s  w e r e  r e c e ived on the p r o posed  

rules and m a n y  c h anges w e r e  i n c o r p o r a t e d  ,in the rules as 

a r e s u l t  of t h o s e  suggestions. The d i s c u s s i o n  herein, 

h o w e v e r ,  w i l l  be l i m i t e d  only to the changes w h i c h  a p­

pear to the C o m m i s s i o n  to have the g r e a t e s t  sign ificance.

4 8 . 2 1 0 : The C o m m i s s i o n  a d o pted the sugges t i o n s

to p r o v i d e  for a w a i v e r  on a s h o w i n g  of good cause and to 

a l l o w  the a p p l i c a t i o n  for w a i v e r  to be m a d e  by an advice 

letter.

48 . 2 2 0 : The grace p eriod  for filing copies of

s p e c i a l  c o n t r a c t s  not p r e v i o u s l y  filed w i t h  the C o m m i s s i o n  

and t ariff  sheets cove r i n g  e v e r y  rate, charge, ru]e, r e g u l a­

tion or c o n d i t i o n  of service b e i n g  a p p l i e d  by a u t i l i t y

b u t  not filed w i t h  the C o m m i s s i o n  will be c h a nged from 

2.
30 days to 100 days after the e f f e c t i v e  date o f  the tariff 

rules. In ad dition, the s e n t e n c e  w i l l  be a d d e d  d e l i n e a t i n g

the v a r i o u s  c o n t r a c t s  not e n c o m p a s s e d  w i t h i n  the term

' . 1 
!,spe cial c o n t ract"  as used in this chapter.

ti
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4 3 . 2 3 0 : This s e ct ion w i l l  be a m e n d e d  to e x c l u d e

n o n u t i l i t v  b i l l i n g  forms and contracts. A  u t il ity w i l l  be 

allov/ed to i n c o r p o r a t e  the r e q u i r e d  forms in its t ariff in 

lieu o f  s u b m i t t i n g  t h e m  s e p a r a t e l y  b y  an a dvice letter.

4 3 . 2 5 0 : The C o m m i s s i o n  w i l l  add a p r o v i s i o n  r e­

qu i r i n g  each u t i l i t y  to s ubmit for C o m m i s s i o n  a p p roval a 

list of the l o c a tions at w h i c h  the u t i l i t y  p r o poses to main 

tair a copy of its t a r i f f  on file for public inspection.

It is h o p e d  that this a m e n d m e n t  will q u i e t  the fears of 

t hose parties w h o  v o i c e d  concern  that their u t i l i t i e s  

w o u l d  be b u r d e n e d  w i t h  s u b s t a n t i a l  additional  costs to 

m a k e  copies of their tariffs a v a i l a b l e  at places n o t  n o r­

ma l l y  m a n n e d  b y  t r a ined tariff personnel.

4 8 . 2 6 0 : A l t h o u g h  s e veral strenuous o b j e c t i o n s

w e r e  made to the p o s t i n g  of a sign infor m i n g  the p u b l i c  of 

the tariff i n s p e c t i o n  privilege, the C o m m i s s i o n  b e l i e v e s  it 

is in the p u b l i c  i n t e r e s t  to retain this requ irement.

48.280 : The C o m m i s s i o n  does n o t  s u b s c r i b e  to

the i n t e r p r e t a t i o n  p l a c e d  on the Statute b y  some parties 

to the e f f e c t  that a separate 3 0 - d a y’s no t i c e  is r e q u i r e d  

to be made to the p u b l i c  of any tariff change, nor does it 

agree that the p u b l i c  notices of tariff changes m u s t  be 

i s s u e d  in a l a n guage o t h e r  th an English. As a m a t t e r  of 

policy, however, the C o m m i s s i o n  w i l l  e n d e a v o r  to m a k e  

g r e a t e r  use of b r o a d c a s t  m e d i a  w h e n e v e r  it appears that 

this p r o c e d u r e  w i l l  carry the n otice to a s u b s t a n t i a l  

n u m b e r  of a u t i l i t y ' s  customers w h o  w o u l d  n o t  o t h e r w i s e  

b e  made aware of the p r o p o s e d  tariff revision. Further,

the C o m m i s s i o n  w i l l  r e quest that the notices b e  b r o a d c a s t
jj , ! ■ :

in the d i a l e c t  or l a n g u a g e  w h i c h  is p r e v a l e n t  in the region

1 ■ is
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48.290 ; The C o m m i s s i o n  does n t agree v/ith the 

c o n t e n t i o n  that a 30-day p e r i o d  for' re s p o n s e  m u s t  be allowed 

c o m m e n c i n g  after the last date of publicatio n. In our view, 

the statute is clear that the 30-day n o t i c e  p e r i o d  to the 

C o m m i s s i o n  and to the p u b l i c  comme nces runni ng on the day 

the t ariff revision is p r o p e r l y  filed w i t h  the Com mission.

4 8 . 3 4 0 : The C o m m i s s i o n  w i l l  s u b s t i t u t e  the d e cimal

s y s t e m  for n u m b e r i n g  of tariff insert pages in place of the 

p r e s e n t  a l p h a b e t i c a l  system.

4 8 . 3 7 0 ; C e r t a i n  prov i s i o n s  p r e v i o u s l y  in s e c­

tions 48.400 and 48.410 w ill be t r a n s f e r r e d  to this section.
l

48 , 3 8 0 ; Toll s e t t l e m e n t  formulas and p r o c e d u r e s  

w i l l  be s p e c i f i c a l l y  e x c l u d e d  from the schedules r e q u ired 

to be filed by t e l e c o m m u n i c a t i o n s  utilities.

48 . 3 9 0 ; Several parties o b j e c t e d  to the inclusion

of a firm r e q u i r e m e n t  that no special c o n t r a c t  may b e c o m e

e f f e c t i v e  w i t h o u t  the p r i o r  a p p r o v a l  of the C o m m i s s i o n  

and shall, at all times, be s u b j e c t  to any revisi ons  

w h i c h  the C o m m i s s i o n  may order. They p o i n t e d  o u t  that in 

some instances this r e q u i r e m e n t  m i g h t  u n r e a s o n a b l y  c o m p l i­

cate the c o n t r a c t i n g  process to the great d i s a d v a n t a g e  of 

all parties. A c c ordingly, the C o m m i s s i o n  w i l l  m a k e  s p e­

cific p r o v i s i o n s  for a w a i v e r  of thIs r e q u i r e m e n t  w h e n  

c i r c u m s t a n c e s  warrant.

4 8 . 4 2 0 : Perhaps the m o s t  c o n t r o v e r s i a l  rule

p r o p o s e d  by the C o m m i s s i o n  concerns d e p o s i t  practices.

The C o m m i s s i o n  remains firm in its c o n v i c t i o n  that the 

public  i n t er est wi ll be e n h a n c e d  if u t i l i t y  d e p o s i t  

pr a c tices are r e g u l a r i z e d  throug h o u t  the state to the 

m a x i m u m  feasible extent. •i
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S i n c e  the use of u t i l i t y  services and credit 

st a n dings vary w i d e l y  b e t w e e n  customers, and r e c o g n i z i n g  

that there often m a y  e x i s t  e x t e n u a t i n g  c i r c umsta nces w h i c h  

v:ould make a b s o l u t e l y  fixed rules e x t r e m e l y  d i f f i c u l t  to 

apply u n i f o r m l y  to all u t i l i t y  customers, the C o m m i s s i o n  

p r o v i d e d  an area of d i s c r e t i o n  in w h i c h  a u t i l i t y  m a y  e x­

ercise  its j u d g m e n t  as to the p r o p e r  d e p o s i t  r e q u i r e m e n t  

after c o n s u l t a t i o n  w i t h  the customer. The m a x i m u m  d e p o s i t  

for all types of u t i l i t i e s  w i l l  be s et.at two-mo nths b i l l­

ings .

utility, e x c e p t  a t e l e p h o n e  u t i l i t y  (because of the toll 

b i l l i n g  d e l a y ) , s h o u l d  h o l d  a d e p o s i t  l o n g e r  than 25 days 

after d i s c o n t i n u a n c e  of service. On the o t h e r  hand, the
i

C o m m i s s i o n  finds mcr.it in the comm ents of s e v e r a l  parties  

to the e f f e c t  that a c u s t o m e r  w h o  does n o t  h a b i t u a l l y  

pay his bills on time s h o u l d  n o t  e x p e c t  to recei ve s e r v i c e  

w i t h o u t  h a v i n g  made a deposit.

of i n t e r e s t  on d e p os its a nd w a i v i n g  d e p o s i t  r e q u i r e m e n t  

for persons w h o  have r e a d i e d  or e x c e e d  62 years of age, 

in c o n s i d e r a t i o n  of the n u m e r o u s  s t r o n g  p r o tests to t h e m  

the C o m m i s s i o n  has d e c i d e d  to w i t h d r a w  the pr ovisions  

p e n d i n g  f u r ther  study.

THE C O M M I S S I O N  F U R T H E R  FINDS A N D  CONCLUDES:

in AS 44.62.180 et seq., for p u b l i c  n o t i c e  and a f f o r d i n g

an o p p o r t u n i t y  to each i n t e r e s t e d  party to p r esent state-

1 ' * 
m e n t s , a r g u ments and c o n t e n t i o n s  r e l a t i n g  to the p r o p o s e d

a d o p t i o n  of regula t i o n s  t i t l e d  "Utility Tariffs" in T i t l e

U - 7 2 - 7 5 (2)

P a g e  G

The C o m m i s s i o n  does not agree that any type of

As to the p r o p o s e d  p r o v i s i o n s  r e q u i r i n g  p a y m e n t

1. The p r o c e d u r a l  requirements, as p r o v i d e d



3, P a r t  5, C h a p t e r  48 (Practice and Procedure), A r t ic le 2 

of the A l a s k a  A d m i n i s t r a t i v e  Code, h a v e  bee n m e t  in this

-■ • • •  •  ' • . , » •  • f .  -  .  .  . , .  .  ‘  • 11 * ' \t
p r o c e e d i n g .

2. x..e c o m m e n t s  w h i c h  were submitted, both oral

and w r i t t e n ,  have  b e e n  c o n s i d e r e d  by the C o m m i s s i o n  and in
\

f u r t h e r a n c e  of the p u b l i c  interest the r egul ations t itled 

" U t i lity T a r i f f s "  in C h a p t e r  48, A r t i c l e  2, m o d i f i e d  

p u r s u a n t  to the d i s c u s s i o n  above, should be adopted and 

d u l y  filed as p r o v i d e d  by statute.

O R D E R

T H E  C O M M I S S I O N  ORDERS, That, the pr oposed regulations,

T i t l e  3, Part 5, C h a p t e r  48, A r t i c l e  2 of the A l a s k a

A d m i n i s t r a t i v e  Code, a t t ached  hereto as A p p e n d i x  A, are
«

h e r e b y  a d o p t e d  u n d e r  the a u t h o r i t y  v e sted by AS 42.05.

151, and shall be duly filed wi th the L i e u t e n a n t  G o v ernor 

in a c c o r d a n c e  w i t h  the p r o v i s i o n s  of the A d m i n i s t r a t i v e  

P r o c e d u r e  A c t  (AS 44.G2).

By D i r e c t i o n  of the Commis sion:

D A T E D  A N D  E F F E C T I V E  at Anchorage , Alaska, this 5th day of 
October, 1973.

A L A S K A  P U B L I C  U T I L ITIES C O M M I S S I O N

M a u r i c e  II. O a k smith  
D eput y Dir ector



p r o c .
BE F O R E  THE A L A S K A  P U B L I C  UTILI T I E S  C O M M I S S I O N

■SV ' _ i ,

In the M a t t e r  of the A d o p t i o n  of )
R e g u l a t i o n s  in C h a p t e r  48, PRACTICE) U-72-75
A N D  P R O C E D U R E  )

 )  ' * ■  ~

C E R T I F I C A T I O N  O F  M A I L I N G  

D o n n a  R. G o u l d  c e r t i f i e s  as f o l l o w s :

T h a t  I am C l e r k  T y p i s t  III in the o f fi ces of 

the A l a s k a  P u b l i c  U t i l i t i e s  Commission, 1100 M a c K a y  Bldg., 

338 D e n a l i  Street, Ancho r a g e ,  A l a s k a  99501.

T h a t  on the 5Ui day of October, 1973, I m a i led 

t r u e  and a c c u r a t e  copies  w i t h  p o s tage thereon to the
i

p a r t i e s  i n d i c a t e d  on the a t t a c h e d  service list of

O R D E R  NO. 2

O R D E R  A D O P T I N G  REGULATION S 
(ARTICLE 2)

I

in the a b o v e - e n t i t l e d  cause.

D A T E D  at A n c h o r a g e ,  Alaska, this 5th day of October, 1973.
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N. C. Banfie ld, E s q u i r e  
311 N. F r a n k l i n  S t r e e t  
R o o m  201
Juneau, A l a s k a  99801

T h e o d o r e  E. F l e i s c h e r ,  E s q u i r e  
Ely, Guess & Rudd 
1016 W e s t  Sixth A v e n u e  
Suite 400
A n c h o r a g e ,  A l a s k a  99501

J o h n  S p e n c e r  
City A t t o r n e y  
City of A n c h o r a g e  
P. 0. B o x  400 
Anchor a g e ,  A l a s k a  99510

A n d r e w  E. Hoge, E s q u i r e  
921 W e s t  Sixth A v e n u e  
A n c h o r a g e , A l a s k a  99501

F r a n c i s  J .‘ Flavin, E s q u i r e  
James G r a n d j e a n ,  E s q u i r e  
A l a s k a  Legal S e r v i c e s  C o r p o r a t i o n  
524 W e s t  S ixth A v e n u e  
Suite 204
An c h o r a g e ,  A l a s k a  99501

C O U R T E S Y  LIST

The H o n o r a b l e  Einmitt L. W i l s o n  
C o m m i s s i o n e r  
D e p a r t m e n t  of C o m m e r c e  
Pouch D
Juneau, A l a s k a  99801

The H o n o r a b l e  John E. H a v e l o c k  
A t t o r n e y  G e n e r a l  of A l a s k a  
P o u c h  K
Juneau,  A l a s k a  99801

R o b e r t  J. M a h o n e y  
Cole, llartig, Munley, R hode s & 

N o r m a n  
717 "K" S t r e e t  
A n c h o r a g e ,  A l a s k a  99501

C o u r t e s y  List ( C o nt 'd)

Mr. Dale Teel, P r e s i d e n t  
A l a s k a  Gas & S e r v i c e  C o m p a n y  
P. 0. Box 6288 
Anchor a g e ,  A l a s k a  99502

E. K e n  Larsen, S t a t e  M a n a g e r  
G l a c i e r  State T e l e p h o n e  C o m p a n y  
500 W. Inter n a t i o n a l  A i r p o r t  Rd. 
Anchor a g e ,  A l a s k a  99503

A l a s k a  E l e c t r i c  L i g h t  and 
P o w e r  C o m p a n y  

P. O. Box 1901 
Juneau, A l a s k a  99801

N o r t h e r n  C o m m e r c i a l  C o m p a n y  
419 C olman B u i l d i n g  
Seattle, W a s h i n g t o n  98104

A l a s k a  P o w e r  a n d  T e l e p h o n e  and 
N a t i o n a l  Utilit ies, Inc.
P. 0. Box 222.
P o r t  Townsend, W a s h i n g t o n  98368

R o b e r t  E. S harp 
City M a n a g e r  
City of A n c h o r a g e  
P. 0. Box 400 
Anchorage, A l a s k a  99501

A n c h o r a g e  A t t o r n e y  Gen eral's  
O ffic e 

C i v i l  Section 
360 “K" S treet  
Anchorage, A l a s k a  99501

A r c h i e  G o t t s c h a l t  
Rural A l a s k a  C o m m u n i t y  A c t i o n  

P r o g r a m  
D r a w e r  412 ECB 
Ancho r a g e ,  A l a s k a  99501
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B R O W E R V I L L E
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N O A T A K
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N U I Q S I J T

P O I N T  H O P E

P O I N T  LAY

S H U N G N A K

W A I N W R I G H T

(Alaska ^tate ^Hegislafm*

o f  ^ c p r a s c n tn i i i t e s  

M a r c h  19, 1975

Mr. A. G. H i e b e r t  

P.O. B o x  2200  

A n c h o r a g e ,  A l a s k a  9 95 1 0

D e a r  Mr. Hi e b e r t :

T h a n k  y o u  for y o u r  l e t t e r  s u p p o r t i n g  th e p a s s a g e  

of H B  197. M y  s t a n d  o n  this is in o p p o s i t i o n  

to H B  197 b e c a u s e  w e  a r e  e n t e r i n g  i nto a n  er a 

w h e r e  c a r e f u l  u t i l i z a t i o n  of fish and g a m e  p o s s e s­

si o n  m u s t  b e  p r e e m i n e n t .  T h e r e  a r e  h u n d r e d s  of 

p e o p l e  c o m i n g  int o  o u r  s t a t e  w h o  c a n  b e c o m e  r e s­

idents in j u s t  30 days; the n a t i v e  p e o p l e  o f  

A l a s k a  i n  r u r a l  a r e a s  h av e  c a r e f u l l y  m a n a g e d  and 

u t i l i z e d  the e x i s t i n g  fis h  a n d  g a m e  a n d  w e  a r e  

p r e s e n t l y  e n c o u n t e r i n g  a s h o r t a g e  of it in c e r t i a n  

ar e a s ;  and the m a j o r i t y  of r e s i d e n t s  i n  A l a s k a  

t ak e  g re a t  p r i d e  i n  m a k i n g  s u r e  that fis h  and g ame 

a r e  n o t  w a s te d .  A d d i t i o n a l l y ,  a l l  the r e s i d e n t s  ar e 

e n c o u n t e r i n g  i n f l a t i o n a r y  c o s t s  a n d I b e l i e v e  the 

t rend to h u n t  is i n c r e a s i n g .  T h e  r e s i d e n t s  of 

A l a s k a  p a y n o r m a l  c o s t s  for groc e r i e s ,  me a t s ,  etc. 

at the g r o c e r y  s t o r e s  and the m i l i t a r y  personnel, 

h a v e  a c c e s s  to l o w e r  c o s t s  for g r o c e ri e s ,  meats, 

m i l k  p r o d u c t s ,  etc. f r o m  t h e i r  m i l i t a r y  c o m m i s s a r i e s  

I b e l i e v e  that it is u n f a i r  to a l l o w  the m i l i t a r y  

p e r s o n n e l  to be in the sa m e  line, as far as fish 

an d  g a m e  p e r m i t s a r e  c o n c e r n e d ,  w i t h  th e  A l a s k a n  

r e s i d e n t s .

S i n c e r e l y ,

i '<
B r e n d a  T. I tta  

B T I / m m

ccl Rep. Nel s  A n d e r s o n , Cha i r m a n,  H o u s e  R e s o u r c e s  

C o m m i t t e e

S e n a t o r  K a y  Pola n d ,  C h a i r w o m a n ,  S e n a t e  

R e s o u r c e s  C o m m i t t e e  v Rep. T e r r y  G a r d i n e r ,  C hairman, J u d i c i a r y  

C o m m i t t e e



5 A A C  8 1 . 0 7 0 .  B I G  G A M E .  P r o v i d e s  t h a t  a l l  n o n r e s i d e n t  h u n t e r s  m u s t  

o b t a i n  a p e r m i t  a t  s p e c i f i e d  l o c a t i o n s  p r i o r  to h u n t i n g  a n y  b i g  g a m e  

a n i m a l  i n  G a m e  M a n a g e m e n t  U n i t  9 a n d  t h a t  s u c h  h u n t e r s  m u s t  r e p o r t  

b a c k  to t h e  s p e c i f i e d  l o c a t i o n s  s u b s e q u e n t  to h u n t i n g .

V p r o p o s e d  r e g u l a t i o n  r e a d s  a s  f o ll o w s :

j  A A C  8 1 . 0 7 0 .  (b)(4) n o  n o n r e s i d e n t  m a y  h u n t  f o r  o r  t a k e  a n y

b i g  g a m e  a n i m a l  i n  G a m e  M a n a g e m e n t  U n i t  9 u n t i l  h e  h a s  r e p o r t e d  

to a G a m e  B i o l o g i s t  o r  P r o t e c t i o n  O f f i c e r  at a l o c a t i o n  d e s i g n a t e d  

i n  t h i s  s e c t i o n ,  p e r m i t t e d  i n s p e c t i o n  o f  a l l  l i c e n s e s  an d  tags, 

r e c e i v e d  a  n o n t r a n s f e r a b l e  p e r m i t  an d p r o v i d e d  t h e  f o l l o w i n g  

i n f o r m a t i o n :

(1 ) t h e  specific, l o c a t i o n  o r  l o c a t i o n s  w h e r e  e a c h  g a m e  

s p e c i e s  w i l l  b e  h u n t e d

(2) a  c o p y  o f  t h e  G u i d e / C l i e n t  c o n t r a c t  if a g u i d e  is 

e m p l o y e d

(3 ) t h e  d a t e s  d u r i n g  w h i c h  the h u n t  w i l l  b e  c o n d u c t e d

(4) o t h e r  i n f o r m a t i o n  r e q u e s t e d  b y  the i s s u i n g  o f f i c e r

(A) n o  n o n r e s i d e n t  m a y  h u n t  in G a m e  M a n a g e m e n t  U n i t  9 

u n l e s s  h e  h a s  a p e r m i t  i n  h i s  p o s s e s s i o n .  H e  s h a l l  a l l o w  

i n s p e c t i o n  of t h e  p e r m i t  o n  r e q u e s t  of a n y  D e p a r t m e n t  of 

F i s h  a n d  G a m e  p e r s o n n e l

(B) a  n o n r e s i d e n t  w h o  h u n t s  in G a m e  M a n a g e m e n t  U n i t  9 

s h a l l  r e p o r t  p r i o r  to l e a v i n g  th e  G a m e  M a n a g e m e n t  U n i t  u p o n  

c o m p l e t i o n  of  the h u n t  or a t  l e a s t  w i t h i n  fi v e  d a y s  a f t e r  

the en d  o f  t h e  s e a s o n  at t h e  s a m e  l o c a t i o n  w h e r e  h e  r e c e i v e d  

a p e r m i t  p r i o r  to h u n t i n g ,  and h e  m a y  n o t  s h i p  o r  c a u s e  to 

b e  s h i p p e d  a n y  p o r t i o n  of a b i g  g a m e  a n i m a l  u n t i l  h e  h a s  

r e p o r t e d

(C) a t  t h e  t i m e  of r e p o r t i n g  as r e q u i r e d  in  (B) of 

t h i s  s e c t i o n ,  t h e  n o n r e s i d e n t  s h a l l  p r e s e n t  m o s t  of t he  

e d i b l e  m e a t  o r  r e c e i p t  f o r  the m e a t  of all b i g  g a m e  w i l d  

f o o d  a n i m a l s  t a k e n  a n d  a l l  h i d e s ,  horns, a n d  a n t l e r s ,  for 

i n s p e c t i o n  and s h a l l  p r o v i d e  the f o l l o w i n g  i n f o r m a t i o n :

x . n a m e  o f  a s s i s t a n t  g u i d e  if on e  w a s  e n g a g e d

ii. s p e c i e s ,  sex, l o c a t i o n  of kill, a n d  d a t e  for 

a l l  a n i m a l s  t a k e n

iii. o t h e r  i n f o r m a t i o n  r e q u e s t ed  b y  the o f f i c e r

( c o n t i n u e d  o n  p a g e  7)
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(#9 c o n t in u e d )

(D) the reporting required b y  this section shall b e  

during the regular b u s i n e s s  hours at one of the following 

locations:

FAVOR:

PPOSE:

i. King S a l m o n

ii. Il i amna

iii. Port H e i d e n

iv. Cold Bay

V. Po r t  H o l i e r

A n chorage A r e a  A d v i s o r y  C o m m i t t e e  (ref. public page 6) 

H a r l e y  Busbey (ref. p ublic page 16)

D e n a l i  Advisory Committee (ref. p ublic page 24)

H c m e r  Advisory Committee (ref. public page 52a)

N a k n e k  Advisory Committee (ref. public page 59a) 

Ottokar J. Skal (ref. public p a g e  71)

Headquarters, A l a s k a n  Command (ref. public page 1) 

Da v i d  W. H e n l e y  (ref. public pag e  50)

G e orge R. P o l lard (ref. public page 61)

ACTION TAKEN:

710 5 AAC 81.070. B I G  GAME. Adds all b i g  game in Unit 15(B) to the list

of b i g  game animals w h i c h  m a y  n o t  b e  taken the same day the hunter is 

airborne.

T h e  proposed regulation reads as follows:

5 AAC 81.070. (6) no p e rson m a y  take or assist in taking black

or glacier b e a r  In Unit 5, sheep or b r o w n  or grizzly bear in any 

unit, or any big game in Un i t  15(B) until after midnight of any 

day in w h i c h  h e  w as airborne.

■AV0R:

JPPOSE:

Anchorage Area A d v i s o r y  C o mmittee (ref. public page 7) 

Denali Advisory C o mmittee (ref, public page 24)

G e o r g e  R. Pollard (ref. public pa g e  61)

ACTION TAKEN:



10 § 2670 GRNHUAL MILITARY LAW Subt. A Ch. 153

C i'onm Hofcrcncoi*

Anu ’ iiim  Niihnunl l(«M Crunn, him* xivtloii I »*l o f T lllo  .111. I'nlrittllr SurlellrN mid 
OliwriniuTH.

m ill  iihhIhI i i i u v  I n  ( irui i ' i l  f o n v n .  m v  x iv l l i t n  'J002 o f  I I i Ik I I I I i*.

§ 2671. M ilitary  reservations and facilities: hunting , fish­
ing, and trapping

(a) The Secretary of Defense shall, with respect to each military 
installation or facility under the jurisdiction of any military depart­
ment in a S tate or Territory—

(1) require th a t  all hunting, fishing, and trapping  a t  that  in­
stallation or facility be in accordance with the fish and game 
laws of the Stnte or Territory in which i t  is located ;

(2) require th a t  an appropriate license for hunting, fishing, 
or trapping on that installation or facility be obtained, except 
th a t  with respect to members of the Armed Forces, such a li­
cense may be required only if the Stnte or T errito ry  authorizes 
the issuance of a license to a member on nctive duty for a peri­
od of more than th irty  days a t  an installation or facility within 
that Stnte or Territory, without regard to residence require- '  
merits, and^ upon terms otherwise not less favorable than the • 
terms upon which such a license is issued to residents of tha t  
StfitS~oFTgMtor y ; and

(3) develop, subject to safety requirements and military secu­
rity, and in cooperation with the Governor (or his designee) of 
the State or Territory in which the installation or facility is lo­
cated, procedures under which designated fish and game or con­
servation officials of tha t  State or Territory may, a t such time 
and under such conditions as may be agreed upon, have full ac­
cess to th a t  installation or facility to effect measures for the 
management, conservation, and harvesting of fish and game re­
sources.

(b) The Secretary of Defense shall prescribe regulations to carry 
out this section.

(c) Whoever is guilty of an act or omission which violates a re­
quirement prescribed under subsection (a ) (1 )  or (2), which act or 
omission would be punishable if committed or omitted within the ju ­
risdiction of the State or Territory in which the installation or fa ­
cility is located by the laws thereof in effect at the time of that  act 
or omission, is guilty of a like offense and is subject to a like pun­
ishment.

(d) This section does not modify any rights granted by treaty  or 
otherwise to any Indian tribe or to the members thereof.
Added Pub.L. 85-337, § 4(1), Feb. 28,1958, 72 Stut. 29.
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BY T H E  R E S O U R C E S  C O M M I T T E E

CS FOR HOUSE BILL HO. 197 

IN THE LEGISLATURE OF THE STATE O F  ALASKA 

NINTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act r e l a t i n g  to sport fishing license r equirements ."

BE I T  E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE S T A T E  OP ALASKA:

8 Section 1. AS 16.05.3^0(7) is amended to read:

(7) Nonresident sport fishing license........ $20

However, the fee la $5 for a member of the m ilitary service on active 

duty who is stationed in the state and the dependent o f an active member 

of the m i l i tary service who is 3tatloned in the state.

- 1 - j:CSHB 197
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FOR MEMBERS OF THE ALASKA STATE SENATE

R e s o l u t i o n  A d o p t e d  b y  th e B o a r d  o f  Regents, U n i v e r s i t y  o f  A l a s k a  

at Its M e e t i n g  in A n c h o r a g e ,  M a y  9, 1975

BE IT R E S O L V E D  that t h e  B o ar d  0 1  Rege n t s  o f  the U n i v e r s i t y  o f  

A l a s k a  e x p r e s s  its s t r o n g  o p p o s i t i o n  to t he  p a s s a g e  o f  HB202, 

f o r  t h e  r e a s o ns  t h a t  s h o r t e n i n g  the t e r m  o f  R e g e n t s f rom 8 to 5 

years w i l l  s e r i o u s l y  w e a k e n  th e  B oard by l i m i t i ng  n e e d e d  e x p e r i e n c e  

and c o n t i n u i t y  f its m em b e r s h i p ,  and b y  i n c r e a s i n g  the u n d e n i a b l e  

p o s s i b i l i t y  o f  d o m i n a n t  in f l u e n c e  up o n  the B oard by a s i n g l e  c h i e f  

e x e c u t i v e  o f  the State; and

BE IT F U R T H E R  R E S O L V E D  that a c o p y  o f  this r e s o l u t i o n  be sent to 

each m e m b e r  o f  the A l a s k a  S t a t e  Senate.
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JAYS. HAMMOND, GOVERNOR

DEPARTMENT OF LAW

Office of the .Attorney General 
P ouch K - State C a p i t o l  

Juneau 99811

Ma r c h  10, 1976

The H o n o r a b l e  Terry Gardiner 
R e p r esentative  
A laska State Le gislature 
Pouch V
Juneau, A laska 99811

Re: Re fer e n d u m  on Ch. 205, SLA
1975, relating to salaries, 
retirement, and per d i e m

Dear Repr es e n t a t i v e  Gardiner:

Y o u  have asked our o p i n i o n  on the legal consequences  

w h i c h  w i l l  a tte nd possible passage of the r e f e r e n d u m  on Chapter  

205, SLA 1975. S p e ci fically y o u  have asked that w e  consider  the 

effect of a repeal of the provisions of Ch. 205 that affect (1) 

judicial salaries, and (2) retir e m e n t  plai:.' for bo th the j u d i­

ciary and other state officials.

It is our o p inion that the referendum, if adopted, will 

not repeal salary increases given by Ch. 205 to p r e s e n t l y  appointed  

judges and justices. The referendum, if passed, will repeal the 

pay increase for judges appointed after the repeal of the act. 

Similarly, repeal will revive the old r e t i r e m e n t  provisions  for 

all judges, that is, incumbents and those a p p o i n t e d  either before 

or after the repeal.

“1776-/4 TRIBUTE FROM OUR STA TE TO OUR NA TION 1976”



The situation in r e spec t to public officials and employees 

(other than judges) is complicated. If the r e f e r e n d u m  passes, 

it w i l l  r epeal r etirem ent pr ovi s i o n s  for employees  w h o  do not have 

v e s t e d  rights in the retir e m e n t  system. Those employee s w ho  

have r e c eived v e s t e d  rights, however, m a y  not have those rights 

rescin ded b y  the referendum's adoption. The p r o b l e m  is that 

the m a k e u p  of those two c l a s s e s — those in w h o m  rights are vested  

and those in w h o m  rights have not v e s t e d — is u n c e r t a i n  and could 

only be d e t e r m i n e d  by ext ensive litigation.

Our a nalysis of these issues fol'ows. As y o u  requested, 

we shall also discuss the alternat ives w h i c h  we b e lieve  are 

available to the legislature at this time c o n c e r n i n g  possible 

l egislation  w h i c h  w o u l d  allev iate the legal p roblems d i s c us sed 

in this opinion.

D I S C U S S I O N

I n t r o d u c t i o n .

The 1975 A l a s k a  L e gislat ure e n a c t e d  a law r e l a ting  

to the c o mpensation  and retir e m e n t  of judicial officers, l e g i s­

lators, and public officers and employe es and to legislative 

per diem. Ch. 205, SLA 1975. A  r e f e r e n d u m  p e t i t i o n  was duly 

circu l a t e d  and filed w i t h i n  the n i n e t y - d a y  p e r i o d  p r e s c r i b e d  

by law. If a m a j o r i t y  of votes cast on the r e f e r e n d u m  p r o p o s i­

tion favor rejection of chapte r 205, that act w i l l  be void.
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I d . , art. XI, §6; AS 15.45.440. This has been c h a ra cterized by 

the A l a s k a  S u pre me C o u r t  as "a p r o c e d u r e  w h e r e b y  the electorate  

d i r e c t l y  votes on w h ether to repeal existing law." Area Dispatch,

Inc. v. City of A n c h o r a g e , ______  P. 2d _______  (Alaska 1976) , Sup.

Ct. Op. No. 1231, Jan. 16, 1976.

The filing of a r e f e r e n d u m  pe tition does not, in Alaska, 

suspend  the e f f e c t  or o p e r a t i o n  of the law referred. Walte rs v. 

C e a s e , 388 P . 2d 263 (Alaska 1964); 4 Proceedings of the A l a s k a  

C o n s t i t u t i o n a l  C o n v e n t i o n  2964-2965. As a result, m o s t  of the 

p rovis i o n s  r e l a t i n g  to c o m p e n s a t i o n  and retir e m e n t  in chapter 

205, SL A 1975, have b e e n  in e ffect since July 1, 1975, and some 

of those r e s p e c t i n g  retirement, since January 1 of this year. 

B e cau se the law has been in effect, a number of pr oblems arise 

from provis i o n s  of the const i t u t i o n  that provide:

Justices, judges, and mem bers of 

the judicial council shall receive 

c o m p e n s a t i o n  as p r e s c r i b e d  by law.

C o m p e n s a t i o n  of justices and judges 

shall not be d i m i n i s h e d  during  their 

terms of office, unless by general law 

a p p lying to all s alaried officers of the 

S t a t e . A l a s k a  Constitution, art. IV,

§13 (emphasis a d d e d ) .



Id., art. XII, §7. (emphasis added).

The q u e s t i o n  raised b y  these constitut ional provisions is w h ether  

and h o w  the referendum, if it results in the repeal of chapter 

205, SLA 1975, m a y  be in conflict \vith the constitut ional bar against 

diminu t i o n  of judges' c o mpens ation and of employe e retirement 

b e n e f i t s .

The Legal N a ture of the R e f e r e n d u m .

A  r e f e r e n d u m  m a y  be v i ewed in one of two w a y s . On 

the one hand, it m a y  be equated w i t h  the gubernat orial veto.

On the other, it may be equated w i t h  a legislative repeal.

In those jurisdictions w h e r e  the filing of a re fere n d u m  petition 

suspends the o p e r ation of the refer red law, the comparison 

to a v e t o  is m o s t  apt. But in Alaska, w h e r e  tha referred law is 

not susp e n d e d  pend ing the vote on the referendum, the comparison 

to the vet o is inapposite, and the re ferendum is properly to be 

c o n s i d e r e d  the e q u i v a l e n t  of a repeal. The refer e n d u m  in Alas ka 

has in fact been charac t e r i z e d  as a "repeal" by o u r  Supreme 

Court. Area  Dispatch, I n c . v. City of A n c h o r a g e , s u p r a .
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There are two p r i n c i p a l  reasons for v i e w i n g  the r e f e r­

endu m  in A laska as a repeal rather than as a veto. The first 

is that in A l a s k a  a refe r r e d  law goes into effect and remains 

in e ffect until t hirty  days after the certif i c a t i o n  b y  the L i e u t e n­

ant G o v ernor of the el ect i o n  results r e j e cting it. Alaska C o n s t i t­

ution, art. XI, §6; AS 15.45.440. A  vetoed law never goes into 

effect. Thus, the effect of r e j e cting a law by r efer e n d u m  is, 

quite literally, to repeal the law. The second is that, where 

the p o w e r  to act by w a y  of the initiative  and r e f e r e n d u m  is 

reserved to the people, the legislature and the electorate  are 

viewed as coordinate legislative bodies, and aside from c o n s t i­

tutional restraints either may amend or repeal an enactment 

by the other. Klosterm an v. M a r s h , 143 N . W . 2 d  744, 748 (Neb.

1966); s e e , Annotation, 33 A . L .R. 2d 1118, 1121. It follows 

that, in rejec ting an act passed by the legislature, the electorate, 

as a c oor dinate legislative body, is repealing the act rather 

than v e t o i n g  it.

The distin c t i o n  is important. The G o v e r n o r  could clearly 

veto an act setti ng judicial compensation and employee r e t i r e­

ment pay w i t h o u t  b r e a c h i n g  the constitutio nal prohibitions quoted 

above. In case of a veto, the act w o u l d  never ha ve gone into 

effect and no diminution of judicial compensat ion or of accrued 

employee retirement  benefits w o u l d  occur. On the other hand 

if a law goes into effe ct and sets judicial c o m pensat ion and 

e mployee retire ment pay at a pa rticular level, the legislature 

may not subse q u e n t l y  repeal the law and t h ereby d i m i n i s h  that
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c o mpe nsation and accrued retirement  b e n e f i t s , at least for i n c u m b e n t s , 

for to do so w o u l d  violate the constitution al p r o h i b i t i o n s .

The electo rate in using the refere n d u m  has no greater p o w e r  under 

the C o n stit ution than does the legislature. Both are subject 

to the same const itutional restraints, and indeed, those imposed 

on the exercise of direct legislation are somew h a t  greater.

Star v. H a g g l u n d , 374 P . 2d 316 (Alaska 1962); compare A l a s k a  

Constitution, art., XI, §7, with art., IV, §15 (legislative 

a mendment of rules of court) and art., II, §19 (local and special 

acts sole restriction on legislature's power).

In reporting to the Constitutional  Conven t i o n  on the p r o­

hib ition against diminution of judicial salaries, the Committee 

on the Judicial Branch said:

W hile compensation for justices 

and judges should be p rescr i b e d  by law, 

it should not be susceptible of arbitrary 

diminuti on during office. It . . . should 

be subjected to d ecrease only w h e n  a general 

reduction applying to all State officers 

becomes i m p e r a t i v e . 6 Proceedings A la ska

Consti tutional Convention. App. V, p. 15,

We n e e d  not inquire as to the extent of the m e a n i n g  of the term 

"all State officers." It obviously includes the G o v e r n o r  and the 

Lieute n a n t  Governor, and since the repeal of c h a pter  205, SLA 1975, 

will not dimini sh their salaries, that repeal cannot under the 

c o nst itution diminish the salaries set by chapter 205 for incumbent 

justices and judges.
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In addition to setting n e w  judicial salaries, chapter 

205 also provid ed a new m e t h o d  for setting judicial salaries by 

tying those salaries to the salary schedule for state employees. 

Under this new method, w h e n  the salary for Step E, Range 28 is 

increased, the salaries for justices and judges is similarly 

increased. Sections 1-3, chapter 205, SLA 1975. It m a y  w e l l  be 

that this new m e t h o d  of setting judicial salaries is subject to 

repeal by the le gislature or b y  referendum. Repeal w o u l d  not, 

per se, dim inish the salaries, but it would raise a separate 

question. That question is w h a t  would happen if the salary for 

Step E, Range 28 we re s ubsequently increased, but judicial 

salaries were not increased by an amount equal to the increase 

that would have occurred if chapter 205 had net been repealed.

The answer is uncertain.

In Cam p be ll v. M i c higan  Retirement B d . , 143 N .W.2d 755 

(Mich. 1966), certain judges had retired and were be nefitted by a 

law w h i c h  contained an escalator clause tying their retirem ent 

pay to a p ercenta ge of the salary paid to sitting judges. 

Subseytjently, the legislature r epealed the escalator clause 

and 3et the retirement at one-half the amount being paid the 

retired judges immediately prec eding their retirement. The 

retired judges r etir ement pay was not immediately affected.
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Thereafter, the legislature inc reased the salaries 

of sitting judges. The r e ti red judges at that tiir.e received 

less than they w o u l d  have if the e s c a lator clause h a d  still 

been in effect. T heir retire m e n t  pay had not b e e n  cut, it simply 

h a d  n o t  been increas ed to k eep pace w i t h  the salary  paid sitting 

judges. They t h e r eupo n b r oug ht suit, arguing that they had 

a contract, that the repeal of the escalator clause impaired 

the contract, a nd that it was, therefore, v o i d  as to them.

The court agreed.

The court ruled that the State's agreement to p a y  certain 

benefits v e s t e d  the judges w i t h  rights upon retirement and that 

those rights could not be impaired. 143 N.W. 2d 757, 758.

In effect, the court said that the judges w h o  r e t i r e d  under 

the act w hich contained the esc alator clause we re e n t itled to 

receive benef its as provided by that clause and that the repeal 

of the clause w as ine ffective as to them.

The significance of the ruling is that the court v iewed  

the escal ator clause as creating a right and not as a mere e x p e c­

tancy The legislature had not expressly red uced the retirement  

pay. But the court did not even refer to that fact, apparently  

consi d e r i n g  it irrelevant. What it looked at was the actual 

increase in the salary of sitting judges and t.he failure to 

increase the retire ment pay for r e tired  judges because of the repeal 

of the escalator clause. It found the failure to increase retirement 

pay as an impairment of the right to such an increase.



Campbe ll involves c o nt ractual rights to r e t i r e m e n t  p 

n o t  judicial salaries, and it is not n e c e s s a r i l y  appl ic a b l e  to 

the instant situation. H o wever the Ca mpbell court's analysis 

could be applied to a r epeal of the escalator clause for judicial 

salaries. It is c o n cede d that repeal of chapter 205, SLA 1975, 

cannot reduce the salaries set in that act for judges in office 

at the time of the repeal. Repeal will be effective w i t h  respect 

to the salary escalator c lause if it is viewed as an expectancy.

But it m a y  be viewed otherwise. Paraph a s i n g  the Campb ell court: 

Judges w h o  are in office w h e n  a statute 

is in effect p r o v iding  that their salary 

shall be a c e rtain p e r c e n t a g e  above that of 

Step E, Range 28, are en titled to that salary 

despite the repeal of the statute contai ning 

the escalator clause.

The reason for that c o n c l u s i o n  is that, desp ite the a b sence  

of any express r e d u ction in salary, there w o u l d  be a r e d u ction 

in fact if the salary paid the judges is less than the amount 

set for them by the 1975 act.

Put anot her way, any a c t — including a repeal by r e f e r e n d u m  

w hich results in judges r e c e iving a lesser salary than that 

provided for under chapter 205 could constitute a co nsti t u t i o n a l l y  

barred redu ction in sa lary and would be w i t h o u t  effect as to judges 

in office at this time. Incumbent  judges are entitled to the salary 

provided for by chapter 205, and the entitlement may not be 

reduced indirectly any m o r e  than it may be reduced directly.

T h e  H o n o r a b l e  T e r r y  G a r d i n e r  M a r c h  10, 1 9 7 6
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S e e ^ a l s o , A b b o t t  v. City of Los A n g e l e s , 326 P . 2d 484 (Cal.

195?) (retirement pay, same result as C a m p b e l l ) .

Of course, a repeal w h i c h  provid es for a n other m e c h a n i s m  

for sett ing salaries for the judiciary m a y  not r esul t in such 

a redaction, since all judges m a y  in fact receive a salary w h i c h  

is equal to or greater than the one to w h i c h  they  w o u l d  be enti tled 

under chapter 205. If that occurred, repeal of c h apter 205 

w o u l d  be of no moment. It is also possible that the m e mbers  

of the judiciary w o u l d  accede to a n e w  m e c h a n i s m  for s e tting  

salaries and not dispute a salary less than the one to w h i c h  

chapter 205 e n t i t l e d  them. It must be recognized, however, 

that a dispute m a y  arise and that the outcome is uncertain.

Finally, c h apter 205, SLA 1975 p r o vid ed for the first 

time that justices and judges contribute to their r e t i r e m e n t  

program. Because contributi on would  constitute a diminu t i o n  

in the salary paid i n c u m b e n t s , the requirement was a p plied solely  

to judges a p p o i n t e d  after the law's effective date. S e e , Sylvestre 

v. S t a t e , 214 N.W. 2d 658, 666 (Minn. 1973); b u t  s e e , Cook v. 

Chilton, 390 S .W .2d 656 (Ky. 1965). If chapter 205 is repealed 

by the referendum, the repeal will be effective as to this r e q u i r e­

ment, and new judicial appointees will qualify u n d e r  the old 

system w h i c h  r e q uire d no contribution.

We turn next to the other provisions of c h a p t e r  205,

SLA 1975, r e l ating to retirement. These p rovis i o n s  affect two 

distinc t classes of persons: elected public officials, and

p u bli c employees. We discuss them separately.
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Elected  P u bl ic O f f i c i a l s .

The consti t u t i o n  provides that " [m]embership in employee 

retire ment systems of the State or its p o l i tical subdivisions 

shall constitute a c ontract ual relationship. A c c r u e d  benefit s 

of these systems shall not be dimin i s h e d  or impaired." art.

XII, §7. This p r o v i s i o n  w a s  p l aced in the c o n s t i t u t i o n  to "assure 

state and m u n i c i p a l  employe es w h o  are now tied into various 

retire ment plans that their benefits under  these plans will 

not be d i m i n i s h e d  or impai red w h e n  the T e r r i t o r y  b e come s a state." 

6 Proceedings A l a s k a  C o n s t i t u t i o n a l  Convention, App. V, p. 140.

By statutory definition, "elected p ub lic officials" 

are not "employees." They are the Governor, L i e u t e n a n t  Governor, 

and m e mbers of the legislature. AS 39.37.150. Each is an officer 

expres sly pr ovi d e d  for by the constitution, and they h o l d  the only 

elective state offices p r o v i d e d  for by the constitution.

Begich v. J e f f e r s o n , 441 P . 2d 27 (Alaska 1968) , held 

that the cons ti t u t i o n a l  p r o h i b i t i o n  a g a inst h o l d i n g  any other 

office or p o s i t i o n  of p rofit  extended to any salaried  em ployment  

with the State. But Begich did not rule that the terms "employee" 

and "officer" are inter changeable or that the term "employee" 

as used to m o d i f y  the te rm "retirement s y s t e m r " in article XII, 

section 7, includes the Governor, Lieutenant Governor, and members 

of the legislature. Indeed, in analy zing the constituti on's 

use of the terms "employment" and "employee," the Begic h court 

appeared to accept the conclusi on that e l ecte d officials were
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n o t  c o v e r e d  by those terms. 441 P . 2d 33. A n d  in fact, the 

words "employees" and "officials" are disti n g u i s h e d  b y  the c o n­

stitution, art. VI, §8, and this t o o  w as r ecognized  b y  the Begich 

court. Id. n. 14.

Given that the c o nstitut ion d i s tinguish es b e t w e e n  "employees" 

and "officials," that it e x p r essly applies the p r o t e c t i o n s  of 

section 7 of article XII only to the former, and that it was 

express ly i n t en ded that the constitutio nal p r o t e c t i o n  would 

apply to "state and munic i p a l  employees," 6 Proceedings Alaska  

C o n s t i t u t i o n a l  Convention, App. V, p. 140, it is our opinion 

that e l e c t e d  p u blic officials are not covered b y  the protections 

of article XII, section 7.

The sp ecific constitutional  pr otection aside, persons 

e n r o l l e d  in any ret irement system may have c o nt ractual rights, 

and those rights m a y  not be impaired under the state and federal 

constitutions. Wit h respect to "elected public officials", 

the existence, nature, and extent of those rights are uncertain. 

Arguably, any "elected public official" who e nrolled in the 

system has v e s t e d  rights w h i c h  may not be impaired. S e e , e . g . ,

Yeazell v. C o p i n s , 402 P . 2d 541 (Ariz. 1965); Baker v. R e t i r e­

ment  Bd. of A l l e g h e n y  C o u n t y , 97 A . 2d 231 (Pa. 1953); Abbott 

v. City of Los A n g e l e s , 326 P . 2d 484 (Cal . 1975); Bakenhaus 

v. City of S e a t t l e , 296 P . 2d 536 (Wash. 1956); Annotation, 52, 

A. L . R . 2 d  437. This w ould almost c e r t a i n l y  be so for any "elected



p u bli c official" w h o  retired o r  died p r i o r  to the repeal of 

chapter 203, S e e , King County Employees A s s ' n . v. State E m p .

Retire. B d , 336 P . 2d 387 (Wash. 1959).

On the ot her hand, it m a y  we ll be that the legislature, 

and the e l e c t o r a t e  b y  referendum, m a y  e f f e c t i v e l y  repeal the 

retire m e n t  p r o v i s i o n s  as they apply to e l e c t e d  p ublic officials.

The t heory w o u l d  be that, as a m a t t e r  of public policy, and 

because the c o n s t itutional p r o t e c t i o n  for p ubl ic employee retirement 

systems does not apply to them, the terms of their employment 

rest in l e gis lative p o l i c y  rather than contra c t u a l  obligation.

S e e , Spina v. Conso l i d a t e d  Police, Etc. P e nsio n Fund  C o m . , 197 

A . 2d 169 (N.J. 1964). Under this view, the repeal or alteration 

of the law w o u l d  be effective as to electe d p u b l i c  officials 

if they are not (and we believe they are not) covered by article 

XII, section 7, of the A l aska  Constitution. This w o u l d  also 

be so if the e lect orate repeals chapter  205. 1/

In Spin a v. Conso l i d a t e d  Police, etc. Pension Fund 

C o m . , 197 A . 2d 169 (N.J. j.964) , amendments to a r etirement law 

were a p p l i e d  to persons w h o  were e m p l o y e d  p r i o r  to adopti jn 

of the a m e n d m e n t s . The retiremen t programs p r i o r  to amendment 

were actua r i a l l y  unsound. (at 170). The plaint iffs in Spina 

had lost the specific benefits compla i n e d  of some 18 years before 

the suit was brought. And the Spina plaintiffs, through continuing 

contributions, i n d i c ated "in an affirm a t i v e  w a y  that they accepted 

or at least y i e l d e d  to" the alterations. (at 172)

T / This w o u l d  n o t  be the rule as to p u blic employees. The
people, in a r t icle XII, section 7, of the A laska  Constitution, 
have ma de a cont ract w i t h  t h e m  w h i c h  coul d be revoked, if 
at all, only by c o n s t itutio nal amendment.

M a r c h  10, 1 9 7 6
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Spina d i d  n o t  rule a g ainst the plaint i f f s  on those 

grounds, however. Its ruling w a s  as follows:

[I]n o u r  State the terms and conditions 

of p u b l i c  service in o f f i c e  or e m p l o y m e n t  

rest in l egislative p o l i c y  r a ther  then c o n­

tractual obligation, and h e n c e  m a y  be changed  

except of course insofar as the State C o n­

stitution s p e cifically p r o v i d e s  o t h e r w i s e .

197 A . 2d 173 (emphasis added, citations 

o m i t t e d ) .

W hile r e j e c t i n g  the c o n tract theory, the Spina court n onetheless 

r e c o g n i z e d  that in some jurisdictions, c o n s t itutiona l language 

defines the rights of employees as "contractual." (at 175)

One of those jurisdictions is Alaska.

Alaska' s C o n s t i t u t i o n  e x p r e s s l y  provides that " [m]embership 

in employee r e t i r e m e n t  systems of the State or its political 

subdivisions shall constitute a c o n t r a c t u a l  relationship." 

art. XII, §7. This p r o v i s i o n  does not, however, appear to apply 

to "officers." Acco rdingly, w h i l e  the Spina rule may not be applied 

to the p u b l i c  e m p l oyees retire m e n t  system, w h i c h  b y  the c o n s t i­

tution is made contractual, it could, perhaps, be applied to 

the elected p u b l i c  officials r e t i r e m e n t  system, w h i c h  is not.

S e e , Yeazell v. C o p i n s , 402 P . 2d 541 (Ariz. 1965) dissent of

Udall, J. at 547, for an e x a m i n a t i o n  of the distinctions. See

a l s o , Cohn, "Public Employees R e t i r e m e n t  Plans —  The Nature 

of Employees' Rights," 1968 U.Ill. L . F . 32, for a general revie\«/

of the c o n t r a c t - n o  contract dispute.
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A n  additi onal p r o b l e m  is r aised  w i t h  r e s pect to repealing 

the r e t i r e m e n t  be nefits of the G o v e r n o r  and L i e u t e n a n t  Governor.

S e c t i o n  15, a r t i c l e  III, of the A l a s k a  C o n s t i t u t i o n  provides as 

f o l l o w s :

The c o mpensation of the g o v ern or and 

the lieute n a n t  governor shall be pr escr i b e d  

by law and shall not be d i m i n i s h e d  d u r i n g  

t heir term of office, unless by general law 

apply i n g  to all salaried officers of the S t a t e .

(emphasis added)

W h i l e  the Spina rule w o u l d  avoid contrac tual problems, it does not 

afford a shel ter from this consti t u t i o n a l  bar. Arguably, retirement is 

form of compensation, m o r e  particularly, d e f erred compensation.

S e e , A n n o t a t i o n  52 A . L .R.2d  437. If the b enefits bestowed on the 

Go v er nor and the L i e u t e n a n t  Governor by chapter 205 were c h a r a c t e r­

ized by the state Supr eme Court as compensation, repeal of chapter 

205 w o u l d  be ineffective as to the incumbents.

Arguably, since a repeal could have no real effect on 

their r e t i r e m e n t  b e n efits  until after they have completed their 

terms of office, a re peal is not w i t h i n  the scope of the 

prohibition. But that m i g h t  not be so if eithe r left office 

prior to the end of his term. It w o u l d  appear, however, that 

there w o u l d  be no c o n f l i c t  if, in fact, compe n s a t i o n  is not 

d i m i n i s h e d  d u r i n g  their term. S e e , A b b o t t  v. City of Los A n g e l e s ,

326 P . 2d 484 (Cal. 1958) .
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Spina suggests that it w o u l d  be erroneous to characterize 

r e t i r e m e n t  b e n e f i t s  as "deferred compen sation" and thereby compel 

an u n i n t e n d e d  but then inevitable result. See a l s o , the dissent 

of J u s t i c e  Udall in Y e a z e l l  v. C o p i n s , 402 P . 2d 541, 547 (1965).

This b e t t e r  view, accordi ng to these sources, w o u l d  be to look at 

the facts and rule in accord a n c e  w i t h  them. If, in fact, the 

c o m p e n s a t i o n  ir n ot diminished, or if, in fact, the purpose  of 

the p r o h i b i t i o n  is not frustrated, then the dictates of the 

C o n s t i t u t i o n  are not offended. S e e , Cook v. C h i l t o n , 390 S.W.2d 

656 (Ky. 1965). Since the p u r p o s e  of the p r o h i b i t i o n  (as is the 

p u r p o s e  of the p r o h i b i t i o n  d i s c ussed above r e l a t i n g  to justices 

and judges) is to p r e v e n t  the legislature from reducing incumbents' 

compensation, 6 Proceedi ngs of the A l a s k a  C o n s t i t u t i o n a l  Convention 

App. V  at 123, and since that p u rpose is "to secure the independence" 

of the incumbents, Evans v. G o r e , 253 U.S. 245, 264 (1920)

(Holmes, J. d i s s e n t i n g ) , repeal of chapter 205 could be viewed by 

the state Supreme C o u r t  as not w i t h i n  the terms of the prohibition.

There is no certainty  as to the effect of a repeal 

of c h a p t e r  205 on the retire m e n t  benefits of "elected public 

offici als," i.e., the Governor, L i e u t e n a n t  Governor, and legislators. 

However, u nlike the thousands who w o u l d  be affec ted by repeal of 

c h apt er 205 as it relates  to state and m u n i c i p a l  employees, 

and the m u l t i t u d e  of law suits w h i c h  could a rise from that situation, 

we are d e a l i n g  here w i t h  a handful of people. If a rbitrary 

d i s t i n c t i o n s  arise, they will be short lived. If litigation
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e n s u e s , it w i l l  involve only a few people and a few c a s e s . A c c o r d­

ingly, r epeal of chapter 205 w i t h  respect to "elected public 

o ffic ials," w h i l e  creat i n g  some uncertainties, does not pose 

a m a j o r  problem.

P ublic E m p l o y e e s .

C h a p t e r  205, SLA 1975, b e s t o w e d  certain retirement 

benefit s not only on elected p ublic officials b ut also on public 

e m p l o y e e s . Public employees have contractual r i g h t s , and their 

a c cru ed benefi ts may not be impaired under our constitution.

Art XII, §7. W h a t  is u n c e rtai n is w h e t h e r  the A laska  Supreme 

Court w i l l  rule that the benefits of Chapter  205 are vested 

in all employees, or in those w i t h  five years service, or in 

those n o w  eli gible to retire, or in those w h o  have retired or 

died since the law w e n t  into effect. The p revailing  view in those 

jurisdiction s w h i c h  treat employee r etirement  as contractual 

in n ature is that the rights v e s t  in everyone w h o  is employed 

or becomes e m p l o y e d  whil e the law is in effect. S e e , e . g .,

Mt. Clemens Fire Fighters Union, Local 838, I . A . F . F . v. City 

of Mt. C l e m e n s , 228 N.W. 2d 500 (Mich. App. 1975); Birnbaum 

v. N e w  Yo rk State Teachers R etirement S y s t e m , 152 N.E. 2d 241 (N.Y. 

1958); Yeaze ll v. C o p i n s , 402 P . 2d 541 (Ariz. 1965); Abbott  

v. City of Los A n g e l e s , 326 P . 2d 484 (Cal. 1958),
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In some "contractual" jurisdictions, law gove rning 

retire m e n t  m a y  be amended and the amendments will apply to persons 

em p l o y e d  p r i o r  to the amendment if the amendment is ma teri a l l y  

r e l a t e d  to the p rinciples of a r e t i r e m e n t  s y s t e m  and its successful 

operation, i.e., actuarial in nature, and the detriments imposed 

by the amendment are accompani ed b y  comparable n e w  advantages.

See A b b o t t  v. City of Los A n g e l e s , 326 P . 2d 484, 489 (Cal. 1958). 

Some j u r i sdictio ns do not require o f f - s e t t i n g  advantages, if the 

amendments are a ctuarially proper. S e e , King County Employees 

Ass *n. v. State Emp. Retire. B d ., 336 P . 2d 387 (Wash. 1959).

But these are not jurisdictions w i t h  express constitutional 

p rotec t i o n  for publi c employee retir e m e n t  s y s t e m s . The leading 

case from such a jurisdiction stands for the proposition that 

d etrimental  changes, even a c tuari ally nece ssary ones, may be imposed 

only on employees w h o  enter service after the effective date 

of the change. B i r nb aum v. N e w  York State Teache rs Retirement 

S y s t e m , 152 N.E. 2d 241 (N.Y. 1958).

The A l a s k a  Supreme Court m i g h t  well conclude that the 

repeal of Chapter 205 w o u l d  not change the rights of those public 

employees w h o  w here  in service w h i l e  chapter  205 was in effect.

The r e ason for this is that the repeal is not actuarially required 

and that it does not provide any o f f - s e t t i n g  benefits. Thus, 

even under the more flexible Califo r n i a  and Washin g t o n  rules, 

the repeal of the law w o u l d  not be appl ic a b l e  to anyone employed 

w h i l e  the law was in effect.
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Of course, the law on this subject has y e t  to be announced 

d e f i n i t i v e l y  in Alaska. Suffice to say that, even w i t h  a c o n s t i t u­

tion w h i c h  provides that employee ret irement benefits are c o n t r a c­

tual, the A laska Supreme Court has more  than one path to follow.

S e e , Annotation, 52 A.L.R. 2d 437 (1957).

There is a case w h i c h  holds that a contract made under 

an ordinance w h i c h  was subject to initiative and r eferendum  

was conditional  to the extent that either m i g h t  be used to repeal 

the ordinance. D u nc an Parking M e t e r  C o r p . v . City of G u r d o n ,

147 F. Supp. 280 (D. Ark. 1956). But the holding depends on the 

pe c ul iar facts of the transaction and the law of Arkansas, and 

it is not likely to be followed in Alaska. A constitution which 

vests employees w i t h  a right to accrued benefits w i t h o u t  diminuti on  

or impairme nt is not likely to be interp reted as allowing their 

impairment b y  referendum. If the legislature may not repeal 

(without conferring o f f-setting benefits) neith er may the people.

General Effect of Repeal by Refe re n d u m

In sum, the r efe rendum on chapter 205, SLA 1975, will 

unques t i o n a b l y  create some diffi culties if it results in the 

repeal of chapter 205. With respect to some matters covered 

by chapter 205, the repeal will be effective. As to them the p r e­

existin g law will be revived. Dawson v. T o b i n , 24 N .W .2d 737 (N.D. 

1946). But w i t h  respect to others, c o nstitutio nally protected  

rights will have vested, and the repeal cannot impair them.

The result w o u l d  be, for example, that commissioners' salaries
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w i l l  be resto red to w h a t  they w e r e  pr ior to the effective date 

of chapter 205 but incumbent judges' salaries w i l l  not. The 

retire ment benefits for some public employees w i l l  be governed 

by the revived, p r e - e x i s t i n g  law, b u t  those for others (those 

in w h o m  rights vested) will  be g o v e rned b y  the p rovisions adopted  

by chapter 205, SLA 1975. It is fair to say that, if chapter  

205 is repeale d b y  referendum, there will be a confused legal 

situation at the least.

Al t er natives A v a i lable to the L e g i s l a t u r e .

Chapter 205, SLA 1975, was referred becaus e of objections 

to several of its provisions. Specifically, these w e r e  (1) 

the amount of the legislative p a y  raise and, perhaps, the amount 

of the increase in legislative per diem; (2) the e s c a lator effect 

of tying salaries of high ranki ng officials to the merit system 

salary scale; (3) the p e rio d for vesting  of retirement benefits 

for e l ected public officials, and, perhaps, the i ncrease in 

the amount of their retirement pay. It is possible, but doubtful, 

that the amount of the salary increase for justices, judges, 

and commissioners was also objectionable. Objections to the 

increases for incumbent judges are irrelevant, since n o thing  

can be done. That the increase for commissioners trigge red 

the r e f e r e n d u m  seems questionable, as the increase largely retained  

the status quo ante in relative salaries. There does n o t  appear  

to have been serious objection to the other features of chapter 

205.
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The q u e s t i o n  is what, if anything, the legislature may 

do to alleviate this sit uation by e l i m i n a t i n g  the need for a 

r e f e r e n d u m  election  and the legal problems that will result if 

the electora te repeals c h a p ter 205, S L A  1975. Two things are 

immedi a t e l y  clear. First, if legislative a c t i o n  w e r e  taken in 

bad faith to evade the referendum, the a c tion w o u l d  be invalid. 

State v. B e c k e r , 240 S.W. 229 (Mo. 1922); In re Opin ion of the 

J u s t i c e s , 174 A. 853 (Me. 1933); L e a c h  v. S t a t e , 188 Pac. 118 

(Okla. 1920) (dicta). 2 / Second, if the r e f e r r e d  law is simply 

amended and not repealed, then the referred law, as amended, will 

go on the ballot. K l o s t e r m a n  v. M a r s h , 143 N.W.2d 744 (Neb.

1966); Utah Power & L i g h t  Co. v. Ogden C i t y , 79 P . 2d 61 (Utah 

1938).

Because  the p r o b l e m  created by the refere n d u m  is the 

likely creation of d i f f e r e n t  classes of judges and p u blic employees 

based on arbi trary disti n c t i o n s  and because the referred law as 

amended m i g h t  als o be repealed by the r e f e r e n d u m  and lead to the 

same result, we would advise a g ainst amendment.

If the legislature w i s h e s  to take curative action, the 

case law on the subject indicates that the following steps are 

r e q u i r e d :

2/ While the de cisions in these cases are stated to be on
other grounds, analysis indicates that they are predic ated  
on an awareness that in those jurisdictions, unless it were 
held that the legislature m a y  not repeal a referred act and 
enact a new one on the same subject, the legislature could 
t o tal ly frustrate the use of the referendum. The same is 
not true in Alaska. Unless the subject m att er is not 
referrable, Alaska Constitution, art. XI, §7, any act of the 
legislature may be referred. Id. a u .  XI, §1.



First, a bill s houl d be p a s s e d  to repeal c h apter 205,

SLA 1975, speci f y i n g  that  in doing so the laws r e p eal ed or a m ended  

b y  c h ap ter 205 are revived. The bill  may then address the subj ect  

m a t t e r  of those features of chapter  205 w h i c h  were con sidered  

not objectionable, i.e., p u blic employee retirement, judicial 

salaries, and perhaps, commissioners' salaries, and the l e g i s­

lature w o u l d  be free to e nact new legislation on those subjects 

identical to the provisions  of chapte r 205.

Second, if desired, a separate bill could be p assed  enacting 

l egislation w i t h  substantia l differences from those features 

of chapter 205, SLA 1975, w h i c h  w e r e  ob viously objectionable.

These w o u l d  not include the salary increases for the judiciary 

b e c a u s e — w h e t h e r  obj ect i o n a b l e  o r  n o t — they are not repealable  

w i t h  respect to incumbents absent a general r e d u ction in salaries 

of all state officers. A l a s k a  Constitution, art. IV, §13.

The m e t h o d  for setting future judicial salaries could, however, 

be included, b u t  that repeal may not be effecti ve w i t h  respect 

to incumbent judges.

Both bills should act on the revived law, i.e., refer 

to the p rovisions of the Al aska Statutes as they existed  prior 

to the enactment of chapter 205, SLA 1975.

The repeal of c h apter 205, SLA 1975, w o u l d  cause the refer 

e n d u m  on it not to be held. Keigley v. B e n c h , 63 P . 2d 262 (Utah 

1936). Since the repeal and the revival of the old law w o u l d  

v~>id chapter 205, there w o u l d  be n o thin g more the r e f e r e n d u m

M a r c h  10, 1 9 7 6
- 2 2 -
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could do. There w o u l d  be n o t h i n g  left to repeal. The legislature 

m a y  then enact new legislation on the same subject w h i c h  is 

s u b stantia lly a l t e r e d  in a good faith effort to m e e t  the objections 

m a d e  to the r e f erred law. 3/

A c c o r d i n g  to m o s t  courts, good faith is crucial to 

the legislature's acting on the subject m a t t e r  of a referred 

act. A n d er son v. City of D u l u t h , 155 N.W.2d 281 (Minn. 1967); 

T r u m b u l l  v. E h r a s a m , 166 A . 2d 844 (Conn. 1961); Gilbert v. A s h l e y ,

209 P . 2d 50 (Cal. App. 1949); Ex parte S t a t h a m , 187 Pac. 986 

(Cal. App. 1920); G i n sberg v. K e n tuck y Utilities C o ., 83 S.W.2d 

497 (Ky. App. 1935) . That "good faith" is b a s i c a l l y  to be determined 

by the words of the new law itself. Gilbert v. A s h l e y , 209 

P . 2d 50 (Cal. App. 1949). If substantial changes in the essential 

features to w h i c h  objections arose have bee n made, and there 

is no attempt to evade the people's use of the referendum, good 

faith w i l l  be implied. C f . , Ginsb e r g  v. K e n tucky Utilities C o .,

83 S.W.2d 497 (Ky. App. 1935).

None of the cases from o ther jurisdictions involved 

a finding that the legislature had  acted in bad faith. But 

the i mpli cation is that an act taken in bad faith to evade a 

r e f e r e n d u m  w o u l d  be held to be invalid. A n d erson v. D u l u t h , 

s u p r a ; Trumbull v. E h r a s a m , s u p r a ; Gilbert v. A s h l e y , s u p r a ;

3/ By p l a c i n g  those subjects w h i c h  were o b j e ctio nable in one bill 
and those w h i c h  wer e not in another, the legislature will
d ivide the subjects, and each can be c onsi dered separately
by the public. Since, it is the repeal of the legislation 
on the u n o b j e c t i o n a b l e  subjects which w o u l d  create the a rbitrary  
d i sti nctions and legal problems, separate treatment affords 
the b e s t  means of avoiding those problems.



Ex  parte S t a t h a m , s u p r a ; Ginsberg v. K e n tuc ky U t i l i t i e s , s u p r a .

A n d  in State v. B e c k e r , 240 S.W.229 (Mo. 1922), w h e r e  the court 

was c onfronted w i t h  an obvious b a d  faith e ffort to ev ade a r e f e r e n­

dum, the rule w a s  a d o pted that the legislature was w i t h o u t  auth o r i t y  

to act on a referred law until after the r e f e r e n d u m  election.

Since the legislature's good faith is to be d e t e r m i n e d  from 

the words of its new  enactment, truly s ubstantia l changes in the 

features w h i c h  triggered the re ferendum w o u l d  a p p e a r  to be essential. 

S e e , Ginsberg v. Kentucky Utilities C o ., s u p r a ; A n d e r s o n  v.

City of D u l u t h , su p r a .

Conclusi on

In sum, it is our v i e w  that the legislat ure m a y  avoid 

the legal problems w h i c h  w i l l  result from an o u t r i g h t  repeal 

by re ferendum of chapter 205, SLA 1975, by itself r e p e aling  

chapter  205 and s i m u l taneousl y e n a c t i n g  new legislation, in 

separate bills, one w h i c h  will amend the p r e - e x i s t i n g  p rovisi ons 

of the law identically to the u n o b j e cti onable amend m e n t s  made  

by chapter 205 and one which w i l l  amend the p r e - e x i s t i n g  law 

in a m a n n e r  substantial ly d i f f e r e n t  from the o b j e c t i o n a b l e  amendments 

made by chapter 205.

T h e  H o n o r a b l e  T e r r y  G a r d i n e r  M a r c h  10, 1 9 7 6
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If chapter 205 stays on the r ef erendum b allot  and is

repealed, the result wi ll be, on the one hand, tremen d o u s l y  

complex and n early endless litigation of very u n c e r t a i n  result 

and, on the other, a rbitrary distinctions among p u b l i c  employees 

wi t h  respect to their retirement. The procedure we have described 

will avoid that r esult and at the same time a l l o w  the public an 

opportunity to refer the n e w  enactments if their essential 

features remain objectionable.

Yours very truly

Avrum M. Gross 
Attorney General
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I n t r o d u c e d :  2 / 2 5 / 7 5
R e f e r r e d :  S t a t e  A f f a i r s  a n d  
F i n a n c e

IN T H E  H O U S E B Y  G A R D I N E R  A N D  M I L L E R

H O U S E  B I L L  NO. 203 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

For a n  Act e n t i t l e d :  " A n  Ac t  c r e a t i n g  th e  A l a s k a  S a l a r y  C o m m i s s i o n ;  p r e s­

c r i b i n g  its o r g a n i z a t i o n ,  p o w e r s  a n d  d u t i e s ;  and 

p r o v i d i n g  fo r  an e f f e c t i v e  d a t e . "

3E I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALAS K A :

* S e c t i o n  1 . A S  39 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  23. A L A S K A  S A L A R Y  C O M M I S S I O N .

Sec. 3 9 - 2 3 . 0 1 0 .  C R E A T I O N  O F  C O M M I S S I O N ;  C O M P O S I T I O N ,  (a) T h e r e

1 b c r e a t e d  t h e  A l a s k a  S a l a r y  C o m m i s s i o n  c o n s i s t i n g  o f  f i v e  m e m b e r s ,  n o n e

£rvn . *f
of w h o m  m a y  be p u b l i c  o f f i c e r s  or e m p l o y e e s .  A p p o i n t e e s  to t h e  c o m m i s­

si o n  are not s u b j e c t  to l e g i s l a t i v e  c o n f i r m a t i o n .

(b) m e m b e r  p f  the c o m m i s s i o n  s h a l l  be a p p o i n t e d  e a c h  by t h e

g o v e r n o r ,  the c h i e f  J u s t i c e  o f  the s u p r e m e  court, 1
J — ---------------------------- -

t h e  p r e s i d e n t  of t h e  s e n a t e  a n d  the  s p e a k e r  o f  the 

h o u s e  nf noprewonvatiliucs.

(c) An itee o f  the c h i e f  Jiu ^ n d  the p r e sider th e

u n i v e r s i t y  s h a l l  be r e g i s t e r e d  t o ^ y o t e  e l t h e r \ s  a n  " l n d e p / n d e n t , \ " n o n -  

p a r t i s a n , "  or s h a l l  have**tteTrHned t o  s t a t e "  h l s N p ^ r t y  -> f rf l l l a t l o n  w  

r e g i s t e r i n g  to vote.

Sec. 3 9 . 2 3 . 0 2 0 .  T E R M  O F  O F F I C E ;  V A C A N C I E S ,  (a) C o m m i s s i o n  member: 

s e r v e  at th e  p l e a s u r e  of th e  a p p o i n t i n g  a u t h o r i t y  for f o u r - y e a r ,  s t a g­

g e r e d  terms. H o w e v e r ,  t h r e e  o f  t he  first m e m b e r s  a p p o i n t e d  to the c o m­

m i s s i o n  s h a l l  s e r v e  t w o - y e a r  t e r m s  t o  be d e t e r m i n e d  by lot at t h e  f i r s t  

m e e t i n g  o f  th e  c o m m i s s i o n .

(b) V a c a n c i e s  s h a l l  be f i l l e d  in t h e  sam e  m a n n e r  as o r i g i n a l  a p -
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p o i n t m e n t ,  a n d  a p e r s o n  a p p o i n t e d  s h a l l  s e r v e  the b a l a n c e  of a n  u n e x p i r e d  

terra.

Sec. 3 9 * 2 3 . 0 3 0 .  O F F I C E R S ;  ST A F F.  T h e  c o m m i s s i o n  s h a l l  .select a y—

XU/CL&Grl erf Cf
c h a i r m a n  f r o m  a m o n g  its m e m b e r s  annually.. T h e  d l rfrcfrer-A f  the l e & ialfc- "

T<AXl^WK<A^. ___
ti v c  f i n a n ce 1 dlT t-ilea y f - frh c  fc»» U;.3.af lira n n d q o t  u n d  A u d i t  bUiliilllL'Tfee s h a l l

s e r v e  as e x - o f f i c i o  s e c r e t a r y  to t h e  c o m m i s s i o n  a n d  s h a l l  p r o v i d e  a l l  

r e s e a r c h ,  t e c h n i c a l  a n d  a d m i n i s t r a t i v e  s e r v i c e s .  H e  s h a l l  r e c o r d  a n d  

t r a n s c r i b e  t h e  m i n u t e s  o f  c o m m i s s i o n  m e e t i n g s  an d  p r e p a r e  a l l  c o r r e s­

po n d e n c e ,  m e e t i n g  n o t i c e s ,  r e p o r t s  a n d  r e c o m m e n d a t i o n s  as d i r e c t e d  by  

th e  c o m m i s s i o n  c h a i r m a n .

Sec. 39.23.0*10. M E E T I N G S ;  QUOR U M ,  (a) A m a j o r i t y  of th e  c o m m i s­

si o n  m e m b e r s  p r e s e n t  is s u f f i c i e n t  to t r a n s a c t  b u s i n e s s  t o  c o m e  b e f o r e  

t h e  c o m m i s s i o n .  H o w e v e r ,  a m a j o r i t y  o f  th e  c o m m i s s i o n  m e m b e r s  13 n e c e s­

sa r y  to a p p r o v e  th e c o m m i s s i o n ' s  r e c o m m e n d a t i o n s  to the l e g i s l a t u r e .

(b) T h e  c o m m i s s i o n  s h a l l  m e e t  at t h e  c a l l  of t h e  c h a i r m a n .  N o t i c e  

of m e e t i n g  d a t e s  s h a l l  b e  m a i l e d  to ea c h  c o m m i s s i o n  m e m b e r  at l e a s t  2 0  
d a y s  b e f o r e  t h e  d a t e  s c h e d u l e d  for a m e e t i n g .

(c) T h e  c o m m i s s i o n  s h a l l  m e e t  to d i s c u s s  its f i n d i n g s  a n d  r e c o m­

m e n d a t i o n s  at l e a s t  t w i c e  b e f o r e  s u b m i t t i n g  its f i n a l  r e p o r t  to the 

l e g i s l a t u r e  u n d e r  sec. 8 0  o f  t h i s  c h a p t e r.

Sec. 3 9 . 2 3 . 0 5 0 .  C O M P E N S A T I O N .  M e m b e r s  of  the c o m m i s s i o n  s e r v e  

w i t h o u t  c o m p e n s a t i o n  but a r e  e n t i t l e d  to p e r  d i e m  a n d  t r a v e l  e x p e n s e s  

a u t h o r i z e d  b y  la w  f o r  b o a r d s  a n d  c o m m i s s i o n s .  ,

Sec. 3 9 . 2 3 . 0 6 0 .  D U T I E S .  T h e  c o m m i s s i o n  s h a l l  c o n d u c t  an o n - g o i n g  

r e v i e w  o f  c o m p e n s a t i o n  f o r  m e m b e r s  o f  the l e g i s l a t u r e ,  the g o v e r n o r  an d 

l i e u t e n a n t  g o v e r n o r ^  a n d  t h e  J u d i c i a r y  to d e t e r m i n e  its a p p r o p r i a t e n e s s  

a n d  r e p o r t  it s  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  to t h e  g o v e r n o r ,  t h e  l e g i s­

la t u r e  a n d  t h e  J u d i c i a r y .  0
Sec. 3 9 . 2 3 . 0 7 0 .  S T U D I E S ;  R E P O R T S .  T h e  c o m m i s s i o n  m a y  r e q u e s t  
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r e p o r t s  or s t u d i e s  f r o m  a n y  s t a t e  d e p a r t m e n t  or  a g e n c y  c o n c e r n i n g  c o m­

p e n s a t i o n  o f  the g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r ,  t h e  m e m b e r s  o f  the l e g i s­

la t u r e  or  of th e  j u d i c i a r y .  A  s t a t e  d e p a r t m e n t  or a g e n c y  f r o m  w h i c h  that' 

r e p o r t  o r  s t u d y  is r e q u e s t e d  s h a l l  f u r n i s h  iu w i t h i n  a p e r i o d  of t i m e  

p r e s c r i b e d  b y  th e  c o m m i s s i o n .  J j g r / s *  -

Sec. 3 9 . 2 3 . 0 8 0 .  R E C O M M E N D A T I O N S .  (a) B e f o r e  P g g aiwh a r 1, 1 9 7 6 , and 

e v e r y  t w o  y e a r s  t h e r e a f t e r ,  t h e  c o m m i s s i o n  s h a l l  s u b m i t  its p r o p o s e d  

f i n d i n g s  a n d  r e c o m m e n d a t i o n s  to t h e  g o v e r n o r ,  t h e  m e m b e r s  of t h e  l e g i s l a­

tu r e  a n d  of t h e  J u d i c i a r y  a n d  m a k e  t h e m  p u b lic.. , 1 ' ft V

(b) T h e  c o m m i s s i o n  * 

f i n d i n g s  an d  r e c o m m e n d a t i o n s  ‘m ' i n  i>i ' i i i i ii l i i n i i i i i i ' V n i i n i i  i . n n l b e f o r e  s u b­

m i t t i n g  a f i n a l  r e p o r t  o f  its f i n d i n g s  a n d  r e c o m m e n d a t i o n s  to the l e g i s­

la t u r e  u n d e r  (c) of t hi s  se c t i o n .

(c) T h e  c o m m i s s i o n  s h a l l  m a k e  a f i n a l  r e p o r t  o f  its f i n d i n g s  and 

r e c o m m e n d a t i o n s  as t o  th e r a t e  a n d  f o r m  o f  c o m p e n s a t i o n  fo r  t h e  g o v e r n o r  

l i e u t e n a n t  g o v e r n o r ,  m e m b e r s  o f  t h e  l e g i s l a t u r e  a n d  of t h e  J u d i c i a r y  

d u r i n g  t h e  f i r s t  1 0  d a y s  o f  t h e  f i r s t  r e g u l a r  s e s s i o n  of a l e g i s l a t u r e .  

Th e  r e c o m m e n d a t i o n s  s h a l l  b e c o m e  e f f e c t i v e  ^ 5 d a y s  a f t e r  p r e s e n t a t i o n  to 

the l e g i s l a t u r e  or a t  the e n d  o f  a s e s s i o n ,  whi '(e v e r  is e a r l i e r ,  u n l e s s  

d i s a p p r o v e d  b y  a r e s o l u t i o n  c o n c u r r e d  in by j o r i t y  of the m e m b e r s

of e a c h  ho u s e .

(d) A c o m m i s s i o n  m e m b e r  w h o  d o e s  n o t  c o n c u r  i n  the p r o p o s e d  or 

f i n a l  r e c o m m e n d a t i o n s  m a y  a t t a c h  w r i t t e n  o b j e c t i o n s  to th e  c o m m i s s i o n ' s  

r e p o r t  o f  its f i n d i n g s  a n d  r e c o m m e n d a t i o n s .

Sec. 3 9 . 2 3 . 0 9 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,  " m e m b e r s  of  the 

J u d i c i a r y "  I n c l u d e s  t h e  J u s t i c e s  of th e s u p r e m e  c o u r t  and j u d g e s  of the 

s u p e r i o r  an d  d i s t r i c t  courts.

* Sec. 2. AS 22.05.1*l0(a) is a m e n d e d  to read:

(a) Th e  c h i e f  j u s t i c e  and e a c h  a s s o c i a t e  J u s t i c e  s h a l l  r e c e i v e
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a n n u a l  [ $ 4 4 , 0 0 0  A N N U A L L Y  AS] c o m p e n s a t i o n  p r e s c r i b e d  I n  a c c o r d a n c e  w i t h  

AS 3 9 . 2 3 . T h e  c o m p e n s a t i o n  Is p a y a b l e  m o n t h l y  In 12 e q u a l  I n s t a l l m e n t s .  

C o m p e n s a t i o n  o f  t h e  c h i e f  J u s t i c e  or o f  an  a s s o c i a t e  j u s t i c e  s h a l l  not 

be d i m i n i s h e d  d u r i n g  h i s  t e r m  of o f f i c e ,  u n l e s s  b y  g e n e r a l  l a w  a p p l y i n g  

to a l l  s a l a r i e d  o f f i c e r s  of t h e  state.

* Sec. 3. AS 2 2 . 1 0 . 1 9 0 ( a )  is a m e n d e d  t o  read:

(a) E a c h  s u p e r i o r  c o u r t  j u d g e  s h a l l  r e c e i v e  a n n u a l  [ $ 4 0 , 0 0 0  A N­

NU A L L Y ,  AS ]  c o m p e n s a t i o n  p r e s c r i b e d  in a c c o r d a n c e  w i t h  AS 3 9 . 2 3 , p a y a b l e

m o n t h l y  in  12 e q u a l  i n s t a l l m e n t s .  T h e  c o m p e n s a t i o n  of a j u d g e  s h a l l  not

be d i m i n i s h e d  d u r i n g  hi s  t e r m  o f  o f f i c e ,  u n l e s s  by g e n e r a l  law  a p p l y i n g  

to a l l  s a l a r i e d  o f f i c e r s  of  t h e  state.

* Sec. 4. AS 2 2 . 1 5 . 2 2 0 ( a )  is a m e n d e !  to read:

(a) E a c h  d i s t r i c t  j u d g e  s h a l l  r e c e i v e  a n n u a l  [ $ 3 3 , 5 0 0  A N N U A L L Y  AS] 

c o m p e n s a t i o n  p r e s c r i b e d  In a c c o r d a n c e  w i t h  AS 3 9 . 2 3 , p a y a b l e  m o n t h l y  in 

12 e q u a l  i n s t a l l m e n t s .  T h e  c o m p e n s a t i o n  of a J u d g e  s h a l l  not be d i m i­

ni s h e d  d u r i n g  hi s  t e r m  o f  o f f i ce ,  u n l e s s  by g e n e r a l  l a w  a p p l y i n g  to a l l 

s a l a r i e d  o f f i c e r s  of  the state.

* Sec. 5* AS 2 4 . 1 5 . 0 1 0  is a m e n d e d  to read:

Sec. 2 4 . 1 5 . 0 1 0 .  L E G I S L A T I V E  P E R  D IEM. T h e  r a t e  of p e r  d i e m  

i n s t e a d  o f  s u b s i s t e n c e  fo r  e a c h  m e m b e r  o f  t b e  l e g i s l a t u r e  is a r a t e  p r e­

sc r i b e d  i n  a c c o r d a n c e  w i t h  AS 3 9 - 2 3  [ $ 3 5 . 0 0 ]  fo r  e a c h  day of a l e g i s l a­

tiv e  s e s s i o n .  The  p e r  d i e m  is a l s o  p a y a b l e  f o r t h o s e  d ays of n e c e s s a r y  

t r a v e l  to a n d  f r o m  s e s s i o n s .

* Sec. 6 .- A S  2 4 . 1 5 . 0 2 0  is a m e n d e d  to read:

Sec. 2 4 . 1 5 . 0 2 0 .  A N N U A L  L E G I S L A T I V E  S A L A R I E S .  T h e  a n n u a l  s a l a r y  for 

e a c h  m e m b e r  of t h e  l e g i s l a t u r e  is p r e s c r i b e d  lr a c c o r d a n c e  w i t h  AS 39.23 

[ $ 9 , 0 0 0 ]  to be p a i d  .in a p p r o x i m a t e l y  e q u a l  m o n t h l y  i n s t a l l m e n t s  [ P A Y­

MENTS]. T h e  p r e s i d e n t  o f  the s e n a t e  a n d  s p e a k e r  of t h e  h o u s e  of r e p r e­

s e n t a t i v e s  are e a c h  e n t i t l e d  to a n  a d d i t i o n a l  s u m  p r e s c r i b e d  in a c c o r -
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d a n c e  w i t h  AS 39.23 [$500] a y e a r  d u r i n g  t e n u r e  o f  o f f i c e .

* Sec. 7. A S  2 4 . 1 5 . 0 3 0  is a m e n d e d  to read:

Sec. 2 4 . 1 5 . 0 3 0 .  A D D I T I O N A L  A L L O W A N C E S .  I n  a d d i t i o n ,  e a c h  m e m b e r  

of t h e  legit'lature is e n t i t l e d  t o  a n  a n n u a l  a l l o w a n c e  p r e s c r i b e d  in 

a c c o r d a n c e  w i t h  AS 3 9 .2 3  [OF $ 4 , 0 0 0 ]  f or  p o s t a g e ,  s t a t i o n e r y ,  s t e n o g r a­

p h i c  s e r v i c e s  a n d  o t h e r  e x p e n s e s .

* Sec. 8. AS 3 9 . 2 0 . 0 1 0  Is a m e n d e d  to read:

Sec. 3 9 . 2 0 . 0 1 0 .  A N N U A L  S A L A R Y  O F  G O V E R N O R .  T h e  f.nnual s a l a r y  of

t h e  g o v e r n o r  is p r e s c r i b e d  in a c c o r d a n c e  w i t h  A S  3 9 . 2 3  [ $ 5 0 , 0 00 ] .  T h e

s a l a r y  s h a l l  b e  p a i d  i n  e q u a l  m o n t h l y  i n s t a l l m e n t s .

* S ec. 9. AS 3 9 . 2 0 . 0 3 0  is a m e n d e d  to read:

Sec. 3 9 . 2 0 . 0 3 0 .  A N N U A L  S A L A R Y  O F  L I E U T E N A N T  G O V E R N O R .  T h e  a n n u a l

s a l a r y  of  the l i e u t e n a n t  g o v e r n o r  is p r e s c r i b e d  in a c c o r d a n c e  w i t h  

A S  3 9.23 [ $ 4 4 , 0 0 0 ] ,  T h e  s a l a r y  s h a l l  be p a i d  in e q u a l  m o n t h l y  i n s t a l l­

me n t s .

* Sec. 10. T h e  f i r s t  a p p o i n t m e n t s  to the  c o m m i s s i o n  s h a l l  be m a d e  w i t h i n

3 0  d a y s  a f t e r  the e f f e c t i v e  d a t e  of sec. 1 o f  t h i s  Act.

* Sec. 11. S e c t i o n s  1 a n d  10 of t h i s  Act t a k e  e f f e c t  i m m e d i a t e l y  in

a c c o r d a n c e  w l t h^ A S  Q l . 1 0 . 0 7 0 ( c ) S e c t i o n s  2 - 9 of th i s  A c t  t a k e  e f f e c t  o n  

t h e  e f f e c t i v e  d a t e  o f  the f i r s t  r e c o m m e n d a t i o n s  s u b m i t t e d  to the l e g i s l a t u r e  

u n d e r  AS 3 9 . 2 3 . 0 8 0 ( c ) .
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MEMORANDUM
ff- V I
* .‘- V  . ‘ ,  . ’

T0: A v r u m  M .  G r O S S  

A t t o r n e y  G e n e r a l

State of Alaska
DATE: S e p t e m b e r  2o, 1 9 7 5

i

5? amended" and-. enacted;
• a ^ s ^ ^ t e ^ c p A ^ r a j L x ^ ^ g n ^ ' e n s a i l o n :  and' retirementrof^ 
o f f  leers, a n d ! ^ ^ ^  bill la-Vnox.subject^tbr.refer.e^tun"

: •* V./V(^^ORr  ̂ ' e i o c t i o ^ ^ t ^ ' f o l l o v f l n g '  the-1 9 7 6  l a g i s l a t l v e t session. • a - • 
W h a t £ l w p a c t  w ^ a l k c c e s s f a l .  referendum1 r e j e c t i o n  of Ch' 205* ;.• • .
SLA.^1975 haveVoxT legislation pas s e d  during the 1 9 7 6  legislative 
s e s s i o n ?  F u r t h e r ^  what..impact would, a successful, r e f e r e n d u m  - V * • •
rejectlort.have upotijwages and-benefits due state officers and •
employees^ covered^ bjr. Ch: 205,. SLA 1975?-. This memorandum, addresses 
tnese* quest Iona*.,, pvr?. ~ ■*>, - % .• . , -■t— . . ..;, , . ... • - -’{*?..> ■"*••

' iu-S.TE&~197^‘BEP C T E ^ T O I ' B L E C T i O N "W I L L  N O T  A F F E C T . 1976 LEGISLATIVE- • *
T S E S S I O N  A L TERATIONS,TO SUBJECT MATTER C O V E R E D  BY. CH 205*. SLA

‘ S  * ;*•***.•»• m • • • < . / » ; » • > ♦ . > •  . * r . ;*. •
■ :.: £ ™ 7 5 .  . .v ’

.  .

7. *> 
r

’ K>?

" A~r e f  e r e n d u m  m a y  be used t o  approve or reject act3. 
o f  t h e  legislature*..- Alaska C o nstitution Art. I X ^ S l .  Rejection 
of-a.,.referred/act*voids, all sections o f  the act.. . 1963 0p.'....̂ r1 
A t t y v  Gen..YIo* l8*;y^Would alterations to!, sections o f  .the r e - " V  ~ 
ferred'act"  ̂ s c w b e . v o i d e d  by re j e c t i o n  through referendum?;-.-' 
A l t e r a t l o n s  .tbv-a. r e f erred a c t  . could include simple amendment 
o f  sections.* o f  , the act;..repeal o f  certain sections , of the.’act;_,} .. 
or., a-repeal' ofr certain, sections, a n d  I d e n t i c a l  re-enactnoent^v':, ’ 
of,, t h o s e  sections.^-yhd'Alaslca Supreme Court h a s  never, addressed 
the- lmpact , o f  a', referendum, on. these a l t erations. .) H o w e v e r * ' :,-v 
the* c o u r t  h a s .held that r e f erral of an ant d o e s  not s u s p e n d’ 
it3 effectiveness. A n  a c t  Is not voided u n t i l  3 0  days a f t e r  
I t s  r e j e c t i o n  .int- auKelection*- Halters v. Cease. 338 P . 2d, 263 
(Alaska ig64)*-;t..This..finding- clearly implies, a s  w i l l  be-de­
monstrated,, that i good. faith alterations to a r e f e r r e d  act are 
not s u b j e c t , tOs .the. referendum* —  . , ... . ..

•Va '.

.•f

* 7  « r oS-

I >

, - The- Walters' case clearly excludes j u d i c i a l  lnterpre-k v*:
t a t i o n s  which, prevent’1 a n y  legislative action o n  an a c t  o n c e  ,
It h a s  been, referred**, Th e s e  interpretations a r e  b a s e d  on. t h e  

£ p r e m i s e  tha t, an, a c t f a. effectiveness is suspended by referral*". ' ' - .

/* a ? £ $ £ % v # ? i • • ' *T'’ * .iv1 • ; T r . r , ^ j r . V

■ . >  ■

' 1' . -X' .V. ’«■ 'J
•• r. . ____>*-■—wV.'.jfc1''). " r !

.*>• ■ •. LV -- •• •*••<?>' .1,.- 4
 " -a m.-



A v r u m  M. Gross 
A t t o r n e y  G e n e r a l

.  n-  i- ' .- .* ,—

September.26, 1975

•V̂ V  ,

P e r m i 38ible a l t e r a t i o n s  .of./ari/^
•" which- 'In,-Alaska‘-is-;effective’ even though r e f e r r e d , \ f

the^face^.or'the-'leglslature’s inherent-powers to enact,* 
r epe a l ^  and a m e n d  all-legislation. C o n s t i t u t i o n  Art* II,. §1 

• S t a t e  e x  rel. 0 * C o n n e l l  v. M e y e r s , 319 P-2d 828 (wash, 1 9 5 7 ) :‘‘ 
legislative a m e n d m e n t  of an initiative. In a n y  case the 
"e m e r g e n c y 1*, exception;noted above has been f l e x i b l y  .Interpret i c i z :r ;
to give the legislature.broad deference*. Ex Parte S t r a t h a n . 
supra; Gilbert v. A s h l e y , 209 P-2d 50 (Cal App, 1949),

'T

. ' vr y . • • •:'** * '  1 - V v;7? .
Second, r e q u i r i n g  alterations to be r e f e r r e d  c o n —

„ cu r r e n t l y  .withyt;he(Original act reduces . the A l a s k a  .Legislature1 s 
flexibility In removing, objectionable legislation. Si n c e  a V  
.referendum can. r e j e c t  all. ozvnone of art;act, the good.as w e l l  

, aar/the bad p o r t i o n s  w o u l d  be rejected.. F u r t h e r ,  the Alaska 
• •.•Constitution a n d  statutes (AS 15.45.250 et s e n ) speaJc of r e f e r r i n g  ’/ 

specific a c t s  o f  the; legislature, n o t  all~acts d e a l i n g  w i t h y  'j •
"" the s a m e - s u b j e c t  matter*.; Here only Chr-20‘5» SLA 1975 la being

.  -  _ Mk.   .  _  ^  ,  _  *_ .  ^  *1 •+ 1 .  J  —  f -  »  - - *  - ---------- A -  *  .  « -  *  «
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■'referred, ncrt;/allylegislative acts concerning r e t i r e m e n t‘and - 
 ̂c o m p e n s a t i o n * ^  7•.~ .’•*• " :V

. ' ' /•  v*\ . '  •••;  ■ • • •. y  \
' T h e  effectiveness of, a referred act u n d e r  .Walters ’ i ; 

a n d  the legislature * s';inherent po w e r  to a m e n d r e p e a l , anc£..":. y 
. enact, legis l a t i o n  give t h e  Alaska legislature t h e  . tools to y ,' 
a v o i d  p o p u l a r  r e j e c t i o n  o f  all of the subject n a t t e r  of Ch 
205* .owever, t h e s e  to o l s  are restricted to g o o d - f a i t h  efforts i
intended to r e m o v e  objectionable sections of a r e f erred act* .' 'i
The too?.a m u s t  ynot; •be'/employed in a bad-faith effort to evade -v V
the referendum^ ^Amendment and repeal w i t h  or w i t h o u t  re-enactment; ;v
of the same subject n a t t e r  h a 3 been permitted, w h e n  In good.,-.. . .
faith,..in jurlsdlctionsi.wlth more r e s t r i c t e d . r e f e r e n d u m  pro— ’ ■>>
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visions- tharr Alaska*. R e  Strathan, s u o r a p  First Continental v y 
S  -i L,.»s u o r a y?4.2 Am.- Jur, 2d 706-7; and 33 A L R  2d 111b,. 11 3 2 -  ^  ̂ . 
3 -(and a s  s u p p l e m e n t e d ) ^ / S i n c e  alterations are subject to-'.'s711 ' ‘ 
the^ J u d i c i a r y T ^ i n q u i r y . ^ i n t o  good fa i t h  —  a n  i n q uiry giving';??'*,/ 
broad: d e f e r e n c a y t o  tte-yiegislature — ».the i n t erests o f  
p u b l i c - a r e  prrotectedv^fI]x..fact, the l e gislature's ultimate.?.£v£**.:;; 
resp.onslbilitycto-.’ they* electorate was intended as. the real, check... * 
oix<-.tl^rextentioC^th^:'iegialature?s -unrestricted a m e n d m e n t , q f / 
ihitiatives*^.??Ale-.Const£:;. cbnv'*; M i n u t e s  at '1084-7• ? The same 
check, i m p l i c i t l y  restricts."legislative a l t e r a t i o n  o f  referred-

As*preserite<K abaye^.a^efependtua; e l e c t i o n  would: c o n — ->:y 
^ h ^ o r f £ ^ a ^ a c b y p e f e r r e d i j k S u b  s e q u e n t  amendment f?.7

' • : I d e h t i c a l T ^ ^ ^ ’y? '
r ^ t n c - i a e n t ; o £ ^ © p e a l e d , ; sections'.-wbuid'. similarly not be subJ ec t • ■ 
to»^t ectibiiof yCh .%2Q5j^SLA.. 1975-would 1: therefor e
hay^the^effeobfp^yoiding-onlyythoser?sections-'of'the.-act’/wMch?;.: 
r e m a i n e d f U n a l t e r e ^ b ^ i S 0^ ^ ^ ! ^ : , !® ^ ! 3! ^ ! 7 ^ t modific a t i o n s

• : $ '*C ■?......... !?>
i r i , ^ E F F E C T S  O F  • TRS--REFERENDUM AND/ O R  1 9 7 6  L E G I S L A T I V E  AMENDMENTS 
/’- ^ O H / W A G E S  A K D  BENEFITS. v g . V ? ? . r . - *  ■

. . >  -V, •

- ' ‘is -Ij?-;,”- 1  A' -  ..

• tb'.:;V:.-.'Ch 205» SLA-1975 has specified e f f ective dates f o r  :;;
d if fer e n t  classes, o f  .people. .. As nnted in W a l t e r s  v. C e a s e , 
s u p r a * - f i l i n g ^  referendum, petition does not suspend an effective " 
“statute. As a legislative act currently in effect, C h  205, •>. '
SLA 1975 g r a n t s ;w a g e s rand benefits, some of w h i c h  cannot be ^ 
m o d i f i e d  or abolished:, b y  a .subsequent amendment or referendum.

A. WAGES'AinijBENEFITS CONFERRED 0?l C U R R E N T  J U D G E S  CAimOT?BE- 
DIMINISHED. B ^ . R E F E R E M D D M , O R . AMENDMENT.* ./£•• ’■ v,-?- • -  ’•
• * - r ■?: iS . ■•'•,-•'4 '•.Chy.205 .̂'' SLA/1975:-altered the c o m p e n s a t i o n  and retire­
ments scheoey f o r ejudges and justices. Wages and benefits may' ••/•/• 
be r a i s e d  for-*,Judges, currently in office,, but d i m inution of ? 4;
w a g e s  a n d  beneflta/ls'/unconstitutional*,- Art. IV, §13 provides: .'•

x y j s  •' ; "?) ■■■•* ?--■■■ V
r: Justices,,. Judges, and. m e m bers of the j u d i c i a l : i v

*>/. ; c o u n c i l  and the commission on j u d icial qualif- ?/7.:.J 
•. .y-f ; ̂  : Ic at ions-;, shall r  ec eive c o m pensation a s  p r e s c r i b e d ' /  : :£

v :vy'r‘ h y  law  ̂ ^ C o m p e n s a t i o n  of Justices and Judges -;
' shalX^notr-befdlalnished . during.- their t e r m s  o f  : ; ^

offi c e ^  , unless b y  general law a p p l y i n g  to 
;- f s a l a r i e d  officers of the State. . ... . , ‘ •• •* -■

' , 7 K * y - i • -•■  •• v <v-' :*•;> V - - - . -
Dim i n i s h e d  c ompensation?includes both wages and expected'retire-  
ment b e n e f i t s ^ '  S y l vestre v. S t a t e , 214..NW.2d 658,. 666 (Minn, .,. v . ; 
1973)- Any increases-ln, benefits u n d e r  Ch 205, .'SLA 1975'm a y  

* not be reduced/ffor, office-holding Judges-by. a l a t e r  r e f erendum .... ...>v 
or a m e n d m e n t s s rChe referendum, like the Initiative, Ir an injection, 
o f . t h e  p u b l i c  into--the- legislative bran c h  s u c h  t h a t  the public^?'";



a n & ^ t h b ' l e g i s l a t u r e  partners*' P r o h i b i t i n g  -•y
diminution- o f ’compensation would therefore p r e c l u d e  a d i m i n u t i o n  . 
by. referenduaran* w e l l ^ a a  b y  legislation. Art IV, . §13 .prohibits -•?//- 
d i m i n u t i o n  generellyi/without specifying the sour c e  of d i m i n u t i o n * ? ^  
T h u s , / r e j e c t I o n  of;?Ch/205>?:SLA. 1975 b y  r e f e r e n d u m . (or m o d i f i c a t i o n . ^  
b y  amendment); cannbt;effect- t h o s e  judges receiving, the benefits 
of/tha-tractf-after^its-''effective/'date*./ Only j u d g e s  tak i n g  'office 
after^ the?referer^uia/Cpr; amendEent) would . be b o u n d  b y  a m o d i f i c a t i o n  
i n  tbeiir e o j ^ e n s a t i o n ^ V ? ;  2 ^ 0  >.

Bji^JtArfT.TOII^^rtlDICli^iRETIREMENT B E N E F I T S '* C O N F E R R E D , B t  C h 7 205V *2

C h x ^ 5 ^ S I X > X 9 7 ^ i a o d i f i e s ~ e x l s t i n g ' terras' for' ret i r e — •' 
nen-t-behefits/due/^state^offlcQra and -employees* R e j e e t l o n Z / l ^ ^ C / ^ : ;  
of-;Cl»v-2p5-- b y ^ f e r e n d u ^ w o u l c l  ..void. the^.modification .^-.The ;ef f e © t :§&3£‘ 
o f  t h e  referendumy, however;'.11 Is-;?subjectT;to two ‘cbnstlttitioitol^fy-*.^ 
guzLr^teesi:.(;/Fir3t^Alaska/Constitution4 Art. .XII," §7?providess: 
• M e m b e r s h i p  'In^ecplbyeefjretirement /systems of .the S t a t e ''
I t s  political;subdlvisionar shall'’constitute a c o n t r a c t u a l /'; 
r e l a  t Ion ship ;♦%? Accrued? benefit 3 of th e s e  -systems shall not i -/.t 
be d i m i n i s h e d  o r  'impaired*!7 ~ Second, t h e  U.S. C o n s t i t u t i o n , ':/?' . -
A r t * 1, §10 p r e c l u d e s  a; state f r o m  passing any "law impairing?--. '■. 
t he  o b l i g a t i o n  o f  contracts." . These restr i c t i o n s  r e q u i r e . a  ..- ■ v'-"
d i s t i n c t i o n  b e t w e e n  .three1 classes of peo p l e  a f f ected by a  ..ref erendura 
v o i d i n g  a n  i n c r e a s e  incexpected benefits. ,'•? x?'*7i?vl •

/ - F i r s t s .-''Those-' persons who h a v e  In fact r e t i r e d  a f t e r -
t h e  e f f e c t i v e  d a t e  of. Ch .205, SLA 1975 have a  p r e sently vested 
r i g h t  w h i c h  m a y  n o t  be cut o f f  b y  a change In t h e  law. The 
c o n t r a c t  clau s e  .of the,..U.S. Constitution would .prohibit .such,? 
a  c h a n g e  I n  e x p e c t a t i o n  a f t e r  t h e . final a c t  n e c e s s a r y  to re-'?,. ,, 
c e l v e  benefits^.'. E v e n ;if,,the benefits 30 recei v e d  ‘are unfair',' ?1. 
o r  i m p o s e  a  heaT^-burderr on the state, the U.S. Supreme Court : 
h a s  u p h l e d  a  r i g h t - w h i c h  h a u  ripened Into a full contractual,^, 
o b ligation./I-Lynch vJ-U.S. » 292! U . S *  571 (1934). , S e c t i o n s’?.£?,;...
7  and- 8- (Elected Puolie?"off 1 cera Retirement Plan) .of C h  205>
SLA 1 9 7 5  t a k e  effecfc/Ja’niiary .1,: 1976; the r e  nainder. t a k e  effect  
o n  J u l y  1, 1 9 7 5 2  Thus, any person r e t i r i n g  after-.the a p p licable  
d a t e  a n d  prior*-tor. t h e ' e n a c t m e n t . o f  a m o d i f i c a t i o n  cannot have \ 
h i s  b e n e f i t s  reduced*/?'/.; f:?- ' .’ ? :;-•?: *

* '•*> f*-~»<(*■ ^ ijV •• . *■ . r* 1'",   . * ( • A , '•*. * * • j.* '* *• \ *%- '.
* " ’ Second* T h o c W  persons who have more t h a n  five years ' 

o f  cre d i t a b l e  service applicable to a state reti r e m e n t  p l a n /  , 
h a v e  a  "vested right** t o  defined benefits upon r e tirements 
See, A S  39-37.020 (§8;'.Ch 205,. S L A  197 5 ) ;” A S  39*35*380(a)v(§ ll> 
I b i d . ); AS 39-35-680(11)-?!(§15, I b i d * ) a n d  ot h e r  s e c tions in 
e f f e c t  p r i o r  to-Ch, 205^VSLA 197b- A vested r i g h t  t o  retirement
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b e n e f i t s  a s s ures t h e  participant of an a n nuity-type of expectation*^/;//// ’’

x iK  •-••
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existing; p r i o r  "

• ,$?*&&'• - -  ̂ b).^Even i f  an.; e m p l o y e e  achieves a  vested, r i g h t  -i^S-T^'V' •

m t  i r » fch*• -.W - f e c t l v e  date,? t h e  C a l ifornia courts have u p h e l d  t h e  r i g h t : o f  
t h e  s t a t e  t o  m a k e  reasonable alterations in t h e  amounts, terns ■> 
and. c o n d i t i o n s  o f  benefits* Abbott v, City of L o s  Angeles »-
326 P . 2d 484 (Cal, 1958); Kern v. City of Long 3eaeh, 179 P.2d 
7 9 9 , (Cal, 1947). •• . : 1  :' . / /  '

- ;..»•> -7 • •;: ‘ •'• • ' • / '  V -'.i -vr;•• « -t*» . • \* o  i »|* jj .V̂f’ »j» * - •* ..  **♦*•■'  ”......... .»• * ”  • * *J * s j*; ' i. /* • '
( e ) A s s u m i n g  rejection by referendum o r  legislative

- t

>. V*.a* • - - • . •

mod i f i c a t i o n ,  n o  p e r s o n  will achieve five years o f  creditable 
s e r v i c e  d u r i n g  the effective period o f  Ch 205, SLA 1975- Thus 
a v e s t e d  right w o u l d  not accrue In any situation* . No p e r s o n’s 
e x p e c t a t i o n  In a c h i e v i n g  benefits under C h  205, SLA 1 9 7 5  wo u l d  
h a v e  r i p e n e d  Into a  contractual right. 1? V  •

,;o„- ■ y  - ■-?-.• ;?
o;-; (d) Eliminating- Ch 205, SLA 1975 w o u l d  h o t  diminish'

"accrued benefits" n o t e d  in Constitution Art. XII, §7*. .Employees 
lh a l l  cases could g e t  the benefits earned u n d e r  p r i o r  statutes, ^
a n d  w o u l d  c e r t a i n l y  n o t  diminish a return on t h e  e m p l o y e e’s 
contribution*/. Art.; XII, §7 guarantees that r e t irement pension • 
s chemes w i l l  b e  t r e a t e d  c o n t r a c t u a l l y  rather t h a n  a s  a gratuity. ''/-'/-/f:-. 
H o w e v e r ,  under-cor t r a c t  interpretation, n o  v i o l a t i o n  occurs .
In the r e j e c t i o n  o f  C h  205, SLA 1975 as it a p p lies to n o n - r e t i r e d ' 
e m p l o y e e s  w i t h  a  "vested right": to defined b e n e f i t s -  '-'.rrZC. ~:r-

»i Third*' T h o s e’oersons''who have not achieved f i v e  h>.
y e a r s  o f  c r e ditable service have no vested Interest in. retirement 
benefits. T h e y  d o  have*. o f  course, a right to a n  undiminiahed * 
r e t u r n  on t h e i r  contributions. However, until t h e y  have achieved 
t h e  f i n a l  step which'entitles them to retirement b e n e f i t s  —  ....

■ ’ 'I**.*
. -•r. 1 iv '7s.?;;r. .V K-
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Ch- 205, S L U  1975 w o u l d  h a v e  the erre< 
tlea t o  - the status quo ante. ; There-.; 
;.J*ther-xontractual e x p e c t a t i o n s  and: 
l a w  p r e - e x i s t i n g  C h  205* ' O n l y  t h o s e  
ire. d u r i n g  t h e  existence o f  Ch 205,.- 
•a a i^ d i m i n u t i o n  o f  a n  increase^.
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Law

R OUGH D R A F T

F o r  an Act entitled: "An Act c r e a t i n g  the Public O f f i c e r s  C o m p e n s a t i o n

B o a r d  a n d  r e l a t i n g  to c o m p e n s a t j o n  and c ollective 

b a r g a i n i n g  of pu blic officers; and p r o v i d i n g  for an 

e f f e c t i v e  date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* S e c t i o n  1. AS 1 6 . 4 3 * 0 6 0  is a m ended  to read:

Sec. 16.43.0 60. C O M P E N S A T I O N  OF M E M BERS OF THE ALASKA COMME R C I A L  

F I S H E R I E S  E N T R Y  C OMMISSION.  Members of the c o m m i s s i o n  are In the 

exempt service and shall r e c eive  an a nnual salary as estab lished under 

AS 39-27.1130 [EQUAL TO T H A T  OF A D I S T R I C T  C O U R T  JUDGE, PAYABLE IN 

E Q U A L  M O N T H L Y  INSTA L L M E N T S ] .

* Sec. 2. AS 3 9 . 2 0 . 0 1 0  is a m e n d e d  to read:

Sec. 39.20.010. A N N U A L  SA LARY OF GOVERNOR. T h e  annual salary of

the g o v e r n o r  shall be e s t a b l i s h e d  u nder AS 39.27.190. [IS $50,000.

T H E  SAL/fy S H A L L  BE PA ID IN E Q U A L  M O N T H L Y  I N S T A L L M E N T S . ]

* Sec. 3. AS 3 9 . 2 0 . 0 3 0  is a m ended to read:

Sec. 39.20.030. A N N U A L  SA LARY OF L I E U T E N A N T  GOVERNOR. The

a n n u a l  salary of the lieute n a n t  g o v e r n o r  shall be e s t a b l i s h e d  u nder

AS 39.27.150. [IS $44,000. THE SALARY SHALL B E  PAID IN EQUAL M O N THLY 

I N S T A L L M E N T S .]

* Sec. 4. AS 3 9 . 2 0.0 80 is a m e n d e d  to read:

(a) The  a n n u a l  salary of the head of each p r i n c i p a l  executive 

d e p a r t m e n t  of the state upon a p p o i n t m e n t  and c o n f i r m a t i o n  shall be 

set out in [IS 10 PER C E N T  AB OVE STEP E, R A N G E  28 OF] the salary

0 3 - 0 3 8
/
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sc h ed ule e s t a b l i s h e d  und er AS 39-27.150 [IN AS 39.27.010 FOR ANCHORAGE, 

ALASKA. THIS SALARY S H A L L  BE PAID IN E Q U A L  M O N THLY INSTALLMENTS].

(b) The [MONTHLY] salary of the d eputy head of each p r i n c i p a l  

ex e c u t i v e  d epartment of the state shall be set out in [, UPON HIS 

A P P O I N T M E N T  IS NOT LESS T H A N  STEP A, RANGE 28, NOR SHALL IT E X C E E D  (

S T E P  E, RANGE 28, OF] the salary schedule e s t a b l i s h e d  under AS 39.27.15C 

[SET O U T  IN AS 39-27.010, DURING THE T E R M  OF HIS APPOINTMENT.

* Sec. 5. AS 39.27 is a m ended by a d d i n g  new sections to read:

ARTICLE 2. PUBLIC O F F I C E R S’ CO M P E N S A T I O N  BOARD.

Sec. 39.27.100. BO ARD ESTAB LISHED. There is e s t a b l i s h e d  w i t h i n  

the Depa rtment of A d m i n i s t r a t i o n  a public o f f i c e r s’ compen s a t i o n  

b o a r d .

Sec. 3 9 .2 7 . H O .  M E M B E R S H I P  OF THE BOARD. (a) The board is 

c o m p osed of the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  and four public members  

a p p o i n t e d  by the g o v ernor  and c onfirmed by the legisl a t u r e  in joint 

session. Initial a p p o i n t m e n t s  of two of the public membe rs shall be 

m a d e  for terms of three years and two for six years to assure staggered 

terms. Subseq u e n t  a p p o i n t m e n t s  are for six-year terms. A vacancy 

shall be filled by a p p o i n t m e n t  by the g o v e r n o r  for the r e m a i n d e r  of 

the term. T h e  appoi n t m e n t  is subject to c o n f i r m a t i o n  in the same 

m a n n e r  as a full term appointment.

(b) Public m e m b ers of the board must be q u a l i f i e d  elector s of the 

state w h o  are not e m p l oyees or officers of the state. Not m o r e  than 

two pu blic m e mbers m a y  be of the same p o l i t i c a l  party.

(c) A pu blic m e m b e r  holds office at the p l e a s u r e  of the governor

n o t w i t h s t a n d i n g  the m e m b e r ' s  term.

(d) A m e m b e r  of the board is entitled to the per d i e m  a l l o w a n c e

e s t a b l i s h e d  under AS 3 9*20.180 and t r a n s p o r t a t i o n  expenses i n c urred in

c a r r y i n g  out official duties.

2
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(e) The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  and two p ubli c m e m b e r s  

c o n s t i t u t e  a q u o r u m  for the t r a n s a c t i o n  of business. A m a j o r i t y  • 

c o n s i s t i n g  of any t hree m e m b e r s  is necessary in o r d e r  to adopt a board 

d e t e r m i n a t i o n  to be t r a n s m i t t e d  to the legislature.

Sec. 39-27.120. POLICY OP THE LEGISLATURE. It is the p o l i c y  of ' 

the l egisl a t u r e  that the boa rd determi ne the salary schedule for 

public o f f icers based upon the follow ing principles:

(1) e q u i tabl e r e l a t i o n s h i p s  shall be m a i n t a i n e d  a m o n g  state

positions;

(2) the classified, p a r t ia lly exempt, and e xempt  se rvices  

shall be m a i n t a i n e d  as v iable systems where c o l l e c t i v e  b a r g a i n i n g  is 

not employed; and

(3) the public shall be encouraged to p r o v i d e  input into 

the e s t a b l i s h m e n t  of s alaries for public officials.

See. 39.27.130. R E P O R T  BY D I R ECTOR OF PERSONNEL. (a) In order 

to carry out the p o licy e s t a b l i s h e d  in sec. 120 of this chapter, the 

d i r e c t o r  of p e r s o n n e l  shall p r e p a r e  and submit to the b o a r d  a r e port  

on the status and c o n d i t i o n  of the salary schedule used in c o m p e n s a t i n g  

public o f f i cers of the state.

(b) In p r e p a r a t i o n  of the report, the d i r e c t o r  shall consider:

(1) the effect of c o s t - o f - l i v i n g  factors on the f a i r n e s s  of 

c o m p e n s a t i o n  paid public officers; and

(2) 4 he c o m p e t i t i v e  p o s i t i o n  of the state r e l a t i v e  to 

salary levels, i n c l u d i n g  fringe benefits, of c o m p a r a b l e  c l asses in 

p r i v a t e  enterprise, in o t h e r  government  agencies t h r o u g h o u t  the 

state, and in other states c o n s t i t u t i n g  prime r e c r u i t m e n t  areas.

(c) The d i r ect or shall use United States D e p a r t m e n t  of L a b o r  

s tatistics or other r e l i a b l e  statistical data in c a r r y i n g  out his 

r e s p o n s i b i l i t i e s  u n d e r  this section. If r e l iable s t a t i s t i c s  are not

s
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available, the d i r e c t o r  shall g a t h e r  a c c e p t a b l e  data by the use of 

field studies in c a r r y i n g  out those r e s ponsibi lities.

(d) The d i r e c t o r  shall m a k e  a report r e q u i r e d  by (a) of this 

section w i t h i n  60 days a f t e r  the e f f e c tive date of this Act; sub- 

sequent r e p o r t s  shall be m a d e  each O c t o b e r  1.

Sec. 39*27• 1**0. PUBLIC COMMENT. Public officers and m e m b e r s  of 

the p u blic m a y  offer w r i t t e n  or oral t e s t i m o n y  to the b o a r d  r e g a r d i n g  

p r o p o s e d  determinati ons.

Sec. 39-27.150. D E T E R M I N A T I O N S  BY THE BOARD. (a) A f t e r  c o n­

sid e r a t i o n  of the report of the d i r e c t o r  of personnel, i n c l u d i n g  the 

f iscal i m p l i c a t i o n s  of the report, and o t h e r  p r e s e n t a t i o n s  as m a y  be 

ma d e  to the board at public h e a r i n g s  or in writing, the board shall:

(1) m a k e  d e t e r m i n a t i o n s  as to a p p r o p r i a t e  a d j u s t m e n t s  in 

salary s c h e dules for public officers;

(2) m a k e  d e t e r m i n a t i o n s  as to a p p r o p r i a t e  a d j u s t m e n t s  in 

benefits, g r a n t e d  public officers.

(b) The board shall t r a n s m i t  its d e t e r m n n a t i o n  under this 

section to the l egislat ure no later than the 10th day of each r e g u l a r  

session  of the legislature.

(c) The board may m o d i f y  or r e verse its d e t e r m i n a t i o n s .  D e t e r­

min a t i o n s  b e c o m e  effective, r e t r o a c t i v e  to January 1, *15 days a f t e r  

t r a n s m i t t a l  to the legisl a t u r e  or at the end of a session, w h i c h e v e r  

is earlier, u nle ss d i s a p p r o v e d  by concurrent  resolution.

Sec. 39.27.160. "PUBLIC O FFIC E R "  DEFINED. As used in secs.

1 0 0 — 160 of this chapter, "public o f f ice r" means all o f f i c e r s  a n d  

em p l oyees in the e x e c u tive b r a n c h  of the state g o v e r n m e n t  who are not 

c o v e r e d  by a c o l l e c t i v e  b a r g a i n i n g  a g r e ement  n e g o t i a t e d  unde r AS

2 3 . *10.
* Sec. 6. AS *12.05.091 is a m e n d e d  to read:

*
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Sec. 42.05.091- C O M P E N S A T I O N  OF M E M B E R S  O F  THE A L A S K A  PUBLIC 

U T I L I T I E S  COMMISSION. M e m b e r s  of the c o m m i s s i o n  are in the exempt 

service and shall r e c e i v e  a n  a n nual salary as e s t a b l i s h e d  un der AS 

39.27-150 [EQUAL T O  T H A T  O F  A D I S T R I C T  C O U R T  J U D G E  TO BE PAID  IN EQUAL 

M O NTH LY I NSTAL L M E N T S ] .

* Sec. 7* AS 4 2 . 0 6 . 0 9 0  is a m e n d e d  to read:

Sec. 42.06.090. C O M P E N S A T I O N  OF M E M B E R S  OF THE A L A S K A  P I P E L I N E  

COMMISSION. M e m b e r s  of the c o m m i s s i o n  are in the exempt service 

deeeribed in AS 39-25 and r e c e i v e  a n  a nnual s a l a r y  as e s t a b l i s h e d  

under AS 39-27.150 [EQUAL T O  T H A T  O F  A D I S T R I C T  COURT JUDGE TO BE PAID 

IN E Q U A L  M O N THLY I N S T A L L M E N T S ] .

* Sec. 8. AS 4 2 . 0 7 . 0 7 1  is a m e n d e d  to read:

Sec. 42.07.071. C O M P E N S A T I O N  O F  M E M B E R S  OF THE A L A S K A  T R A N S P O R T A­

TION  COMMISSION. The c o m m i s s i o n e r s  are in the exempt service u n d e r  AS 

39*25 and shall r e c e i v e  an a n n u a l  salary a s e s t a b l i s h e d  under ASJ 

39.27.150 [EQUAL T O  T H A T  O F  A D I S T R I C T  COURT J U D G E  PAYA BLE IN E Q U A L  

M O N T H L Y  I N S T ALLMENTS] .

* Sec. 9- AS 2 3 . 4 0 . 2 5 0  is r e p e a l e d  and r e - e n a c t e d  to read:

Sec. 23.40.250. D E F I N I T I O N S .  In secs. 7 0 — 260 of this chapter, 

unless the context o t h e r w i s e  requires ,

(1) " c o l l e c t i v e  b a r g a i n i n g "  m e a n s  the p e r f o r m a n c e  of the 

mutual o b l i g a t i o n  o f  the public e m p loyer or his d e s i g n a t e d  r e p r e s e n t a­

tives and the r e p r e s e n t a t i v e  of the e m p l o y e e s  to meet at r e a s o n a b l e  

times, i n c l u d i n g  m e e t i n g s  in a d v a n c e  of the b u d g e t - m a k i n g  process, and 

n e g o tiate in good f a i t h  wi th r e spect to wa ges, hours and ot her terms 

and c onditions of emplo y m e n t ,  or the n e g o t i a t i o n  of an agreement, or 

n e g o t i a t i o n  of a q u e s t i o n  a r i s i n g  under an ag reem e n t ,  and the execu t i o n  

o f  a w r i t t e n  c o n t r a c t  i n c o r p o r a t i n g  an a g r e e m e n t  r e a c h e d  if r e q u e s t e d  

by either party, but these o b l i g a t i o n s  do not c ompel  either party to

c T
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ag r e e  to a p r o p o s a l  or to m a k e  a concession;

(2) " c o n f i d e n t i a l  e m p l oyee" means an e m p l o y e e  w ho a s s i s t a  and 

acts in a c o n f i d e n t i a l  c a p a c i t y  to a p e r s o n  who formulates, d e t e r m i n e s  

or e f f e c t u a t e s  m a n a g e m e n t  p o l i c i e s  in the area of c o l l e c t i v e  bargaining;

(3) "election " m e a n s  a p r o c e e d i n g  c o n d ucted by the labor | 

r e l a t i o n s  a g e n c y  i n  w h i c h  the e m p l o y e e s  in a c o l l e c t i v e  b a r g a i n i n g  unit 

cast a secret b allot for c o l l e c t i v e  b a r g a i n i n g  r e p r e s e n t a t i v e s ,  or for 

any o t h e r  p u r p o s e  s p e c i f i e d  in secs. 7 0 — 260 o f  this chapter;

(4) "labor r e l a t i o n s  agency" means the state p e r s o n n e l  board 

w i t h  r e g a r d  to the state and e m p l o y e e s  of the state, a n d  means the D e­

partm e n t  of L a b o r  with r e g a r d  to all other public e m p l o y e e s  and all 

o t h e r  p ublic employees;

(5) "manag e r i a l  e m p l o y e e "  me ans a p e r s o n  who e x e r c i s e s  signi­

ficant r e s p o n s i b i l i t i e s  for the public e m p loy er in the area of policy 

f o r m u l a t i o n  and who is not a c o n f i d e n t i a l  employee;

(6) " o r g a n i z a t i o n "  m e a n s  a labor or e m p l o y e e  o r g a n i z a t i o n  of 

any kind in w h i c h  e m p l o y e e s  p a r t i c i p a t e  and which exist for the primary 

p u r p o s e  of d e a l i n g  w i t h  e m p l o y e r s  c o n c e r n i n g  g r ieva nces, labor disputes, 

wages, r ates of pay, hours of e m p l o y m e n t  and c o n d i t i o n s  of employment;

(7) "public e m p l o y e e "  means any c l a s s i f i e d  e m p l o y e e  of a 

public employer, except c o n f i d e n t i a l  employees, m a n a g e r i a l  employees, 

s u p e r v i s o r y  employees, and t e a cher s and n o n c e r t i f i c a t e d  e m p l o y e e s  of 

school districts;

(8) "public e m p l o y e r "  me ans the state or a p o l i t i c a l  s u b­

di v i s i o n  of the state, i n c l u d i n g  w i thout limitation, a village, city, 

borough, district, b o a r d  of regents, public or q u a s i - p u b l i c  c o r p o r a t i o n  

h o u s i n g  a u t h o r i t y  or o t h e r  a u t h o r i t y  e s t a b l i s h e d  by law, and a p e r s o n  

d e s i g n a t e d  by the public e m p l o y e r  to act in its inte rest in d e a l i n g  

w i t h  p u b l i c  employees;
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(9 ) " s u p e r v i s o r y  emp loyee" m eans an individual h a v i n g  sub­

stantial r e s p o n s i b i l i t y  on b e h a l f  of the p ublic e m p l oyer r e g u l a r l y  to 

p a r t i c i p a t e  in the p e r f o r m a n c e  of all or m o s t  of the f o l l ow ing functions 

appoint, promote, transfer, suspend, discharge, evaluate or adjudicate

I
g r i e v a n c e s  of s u b o r d i n a t e  employees, except supervisors aboard .vessels

of the M arine T r a n s p o r t a t i o n  System;

(10 ) "terms and c o n d i t i o n s  of empl oy m e n t "  means the hours

of employment, the c o m p e n s a t i o n  and fringe benefits, and the employer's 

p e r s o n n e l  p o l i c i e s  a f f e c t i n g  the w o r k i n g  c o n d i t i o n s  of the employees; 

but it does not m e a n  the g e n e r a l  policies  d e s c r i b i n g  the functions and

p u r p o s e s  of the p u b l i c  employer.

* Sec. 10. AS 23-*10.215 is repealed.

* Sec. 11. AS 39-27.010, 39.27.012, 39-27.015, 39-27-020, 39.27.022(c),

3 9 -2 7 .030 , 39-27.035, 39-27.0*10, 39.27.0*15, and 3 9 -2 5 .150 (2 ) are repealed.

* Sec. 12. Secs. 1—-ft and 11 of this Act take effect on the effective 

date of the first salary s c h e d u l e  e s t a b l i s h e d  u n d e r  AS 39-27.150.

* Sec. 1 3 . Sec.'^#' of this Act takes effect 30 days after c e r tifi cation

of the results of the b a l l o t i n g  for the r e f e r e n d u m  p r o p o s i n g  the rejection

of ch. 205 SLA 1975.

* Sec. 1*1. Secs. 9 and 10 o f  this Act take effect July 1, 1976.
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