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cen tu ry  philosophy of justice,17 the harshness~of which is no longer 
considered acceptable. T he theory  m ost frequently  advanced in favor 
of the con tribu to ry  negligence rule is the notion of “intervening 
cause” ; however, th e  application of the principle in  this context is 
w holly inappropriate. T h e  issues of foreseeability and proxim ate 
causation  m ust be dealt w ith before a  defendant can invoke this 
doctrine, and  m erely establishing the existence of contribu tory  
negligence does n o t resolve these issues.18 In  a  case of two negligent 
drivers, each of whose actions constitu te a  proxim ate cause of in ju ry  
to an  innocent bystander, one cannot poin t to  the negligence of the 
o ther as an  in tervening cause insulating h im  from liability. I t  is 
irra tiona l to pursue a  different approach when the two negligent 
d rivers  are labeled “plaintiff and  defendant” and th e  th ird  p a r ty  
elem ent is rem oved.10 T h e  fourth  reason enum erated above suffers 
from  a sim ilar doctrinal distortion. T he “unclean hands” principle 
operates to  deny equitable relief to persons whose conduct relative 
to  the  m atter in issue is unconscionable or m orally reprehensible.20 
T h e  failure to  exercise reasonable care for one’s own safety is not 
the  'jort of wrongdoing contem plated under the policy of the rule. 
F inally , the  argum ents based on assum ptions abou t behavior of 
ju ries are equally fallacious. I t  has never been conclusively dem on­
stra ted  th a t ju ries tend  to be plaintiff-oriented,21 and to argue th a t 
ju ries  circum vent the rule of con tribu to ry  negligence through com­
prom ise verdicts suggests th a t continued adherence to the rule fosters 
d isrespect for the courts’ instructions.

W hile all of the foregoing theories have been advanced as 
justifications for the rule, i t  is generally  conceded th a t the contribu­
to ry  negligence doctrine is sim ply a  crude m echanism  for insuring 
th a t a  negligent plaintiff does not benefit from his own m isconduct.22 
T h e  problem  with this noiion is th a t it ignores the realities of to rt 
litigation and hum an experience, since fault is rarely  the monopoly 
of a  single party . T h e  rule presupposes a  negligent defendant and 
then causes the en tire  controversy to be autom atically  dismissed if 
the plaintiff is shown to have been negligent as well. Aside from  the

17 See note 28 & accom pany ing  te x t iiijra.
18 An extensive analysis of the  scope an d  ap p lica tio n  o f “ in te rv en in g  cause” is 

n o t ap p ro p ria te  here . F o r  a  tho ro u g h  rev iew  o f the  d o c trin e  see W . P rosser, T h e  
L aw  or T orts 8 <14 (4 th  cd. 1971).

70 Id. § 05 a t  417. —  ..
"° See, e.g., New York Football Giants v. Los Angeles Chargers Football Club 

Inc., 291 F.2d 471 (5th Cir. 1961).
21 On the contrary, an empirical study of 4,000 civil jury  cases by the University 

of Chicago Law School revealed that juries reached the same decision as the judge
in 78%  of the cases. H, K a lv e n  & II. V esse l, T e e  A m e r ic a n  J u r y  63 n.4 (1966).

22 See, e.g., Haugh, Comparative Negligence: A Reform Long Ov
I.. R ev. 38 (1969).
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requirem ent th a t  the plaintiff’s negligence be a  contribu ting  cause 
of the  in ju ry ,23 there is no consideration given to  the relative degree 
of fau lt on either side. M utual negligence is trea ted  as if i t  were 
synonym ous w ith  equal negligence, and  defendants as a  class are 
thereb y  accorded an unfa ir advantage.24 B oth the plaintiff and  the 
defen d an t seek to  prove causal negligence on the p a r t of the  other, 
b u t the defendan t need only find a  slight degree of carelessness in 
o rder to escape all liability.

A m ore realistic view of concurren t fau lt would em brace three 
possible situations. In  cases of m inor or rem ote fau lt a  plaintiff’s 
m isconduct should be to ta lly  ignored. T h ere  are  o ther tim es, as for 
exam ple w here the plaintiff is p rim arily  responsible for causing 
h is own in jury , when his carelessness m ust be treated  as a  risk  factor 
th a t  should preclude recovery altogether. A t still o ther times, in 
situations which fall in between the  first two cases, i t  seems obvious 
th a t  the v ictim ’s negligence should serve only to  m itigate his 
dam ages.25 U nfortunately , con tribu to ry  negligence recognizes only 
the  first two extremes.

B . H istorical D evelopm ent

C ertain ly  no one theory  can explain the doctrine of contribu tory  
negligence or the reason th a t it has persisted to this day. N everthe­
less, an  inquiry  into its h istorical developm ent suggests some im por­
ta n t  factors which at least encouraged the growth of the rule.20 T he 
expansion of the concept of con tribu to ry  negligence during the nine­
teen th  cen tu ry  closely paralleled li.e grow th of the Industria l Revolu­
tion. W hile it has not been explicitly recognized b y  the courts, a  
m ajo r elem ent in the early  acceptance of the rule was undoubtedly 
th e  desire to p ro tdctdevelop ing  industry , particu larly  the hazardous 
y e t essential railroads, from unlim ited liab ility  in the to rt field. In  
response to an uneasy fear of overly sym pathetic juries, courts of 
th e  early  nineteenth century  cam e to regard the rule of contributory

2:1 Rowe v. United States, 14 Alaska 46.1, 116 F. Supp. 55.1 (D.C. Alaska 1953). 
The court refused to apply contributory negligence where the negligence of the 
plaintiff was not a proximate cause of the accident.

21 " I t is generally recognized that contributory negligence as a complete bar 
to  recovery has denied justice to more injured persons than any other legnl concept." 
lle f t & Heft, The Two-Layer Cake: No Fault and Comparative Negligence, 58 
A.B.A.J. 93.1, 936 (1972).

25 This logical three-fold analysis was suggested by Wex S. Malone in Com­
ments on Mahi v. Frelk, 21 Vand. L. Rev. 930, 934 (1968). He also expressed the 
opinion that Butterfield v. Forrester (see note 3 supra) is an illustration of an extra­
vagant risk created by the plaintiff's conduct and should never have been expanded to 
embrace misconduct of a lesser degTcc.

20 See Malone, The Formative Era o/  Contributory Negligence, 41 I I I .  L. Rev. 
151 (1947).
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negligence as “a  conveniea'. instrum ent -of control over- the  ju ry  
b y  w hich th e  liabilities of rap id ly  growing in d u stry  were curbed and 
k ep t w ithin bounds.”27

T h e jud icial system  exists as an  in strum en t of society, and  
a lthough  these factors m ay have been very  persuasive in their day, 
societal values now reflect an  increased concern for the individual 
an d  a  desire to see injuries com pensated. In  addition, if the  rule was 
indeed m ean t to  provide an  effectiveTneans of controlling plaintiff- 
o rien ted  juries, its success in  achieving th a t purpose is far from 
certa in  28 T he fact th a t con tribu to ry  negligence has endured for over 
160 y ea rs  m ay u ltim ately  be a ttribu ted  to the principle of s tare  
decisis o r to legislative neglect.20

P erh ap s the strongest indication of the deficiencies in the  con­
tr ib u to ry  negligence rule and the discom fort courts have felt in  
apply ing  it  is the num ber and  wide ” se of exceptions it has generated. 
E ng land  early  developed the first anom aly. In  D avies v. M ann,00 
u n d er a  fact situation very  sim ilar to th a t in B utterfie ld ,S1 the plain­
tiff was allowed to recover because the defendan t could have p re­
vented  the accident had lie used reasonable care. T h is  modification 
has come to be known as the doctrine of “ last clear chance” and is 
s till widely accepted anil applied.*2 A nother legal device which is 
designed to ease the harshness of the con tribu to ry  negligence rule 
is the willful m isconduct exception. C ourts have refused to allow the 
defense of contribu tory  negligence in actions for in ju ry  resulting 
from  reckless or wanton m isconduct on the p a r t  of the defendant.,',n 
F inally , in to rt actions based on som ething other than ordinary 
negligence (fo r example, b reach  of s ta tu to ry  duly , intentional 
wrongs, nuisance, and s tric t liab ility ), jurisdictions throughout the 
coun try  have developed a  num ber of lesser exceptions and  modifica­
tions to the rule.34 All these adap tations em phasize the shortcom ings

tall timber in 
the sympathetic 

J .  674 (1934;.

27 Prosser, Comparative Negligence, 51 M ien, L. Rr.v. 465, 469 (1953). See also 
Turk, Comparative Negligence on the March, 28 C iu.-K j:nt I.. Rr "  189 (1950).

28 As early ils 1934, Professor Charles Lowndes noted tv 
lire legal jungle lias been whittled down to toothpick 
sabotage of juries." Lowndes, Contributory Negligence, 7.2 C

23 See notes 85-88 & accompanying text injra.
30 152 Eng. Hep. S88 (1842).
31 103 Eng. Rep. 926 (IC.Il. 1809). See note 3 supra,
32 Alaska’s use of the last clear chance doctrine is set forth in Benson v. United 

States, 235 F. Supp. 495 (D.C. Alaska 1964). The doctrine is applicable when it 
appears that the plaintiff lias been negligent, tlia.t as a result of his negligence he is 
in a position of peril from which he cannot escape by the exercise of ordinary care, 
and that the defendant is aware of plaintiff’s helplessness, has n clear chance to avoid 
the injury by exercising ordinary care, and yet fails to do so.

33 See, e.g., McLcmorc v. Harris, 374 P.2d 410 (Alaska 1962), Only If the plain­
tiff’s own conduct is willful or wanton will it balance against similar conduct by t1, ’ 
defendant. ,

3< See, e.g., Mayes v. Byers, 214 Minn. 54, 7 N.W.2d 403 (1943) (statutory duty 
exception); Kassouf v. Lee Bros., Inc., 209 Cal, App. 2d 568, 26 Cat. Rptr. 276
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A. H istory and S ta te  S ta tu tes

T he shortcom ings of the con tribu to ry  negligence rule a re  
readily  apparen t. In  its  application, the  doctrine denies all righ t 
of recovery to an  in jured  plaintiff even though his negligence was 
slight in com parison to th a t of the defendant. Obviously a  more 
equitable and effective m eans of dealing w ith cases where there is 
negligence on the p a r t of both  parties m ust be devised. As a  complete 
substitu te , the principle of com parative negligence is a  desirable and 
viable alternative.

T he broad  concept of com parative negligence dates back to  
the seventeenth cen tu ry  in English adm ira lty  Iaw.ar’ Since tha t tim e 
the  doctrine has taken  shape in  a  varie ty  of forms, so th a t it Is 
im possible to  refer to a  single " ru le” of com parative negligence. 
In stead , it  is best to conceive of the term  as a  general principle of 
law  which is roughly equivalent to the theory  of apportionm ent of 
dam ages. T h e  concept itself is sim ply the logical solution to the 
problem  presented b y  the con tribu to ry  negligence rule: instead of 
barring  recovery com pletely in cases of concurren t negligence, "com ­
parative negligence” would include any  legal rule under which the 
relative degree of negligence of the parties  is involved in determ ining 
w hether, and the degree to which, cither p a rty  should be held liable 
to the other.30

In  1910, M ississippi becam e the  first state  to enact a  com pre­
hensive com parative negligence sta tu te  applicable to all actions for 
personal injuries, and  expanded th a t s ta tu te  in 1920 to include 
actions for dam ages to property .37 In  the years th a t followed, eigh­
teen other sta tes adopted  broad apportionm ent statu tes.39 All of

(1002) (implied warranty exception); Itnclmer v, Pearson, 429 P.2il 310 (Alaska 
1070) St Preston v. Up-Right Inc., 243 Cal. App. 2d 636, 52 Cal. Rptr. 679 (1066) 
(strict liability exception). When considered in addition lo the last clear chance and 
gross misconduct anomalies, it is not unfair to say that these exceptions have 
virtually replaced the ruin itself.

86 See Turk, Comparative Negligence on the March, 28 C ui.-K ent I* Rkv. 189 
(1050), for u thorough review of the early history of comparative negligence. The 
general theory of apportioning damages and liability can he traced to medieval times.

80 See Annot., 32 A.L.lt. 3d 463 (1070). In General, comparative negligence, 
rather tlmn totally barring recovery, reduces the award in n proportion equal to the 
plaintiff's negligence.

87 Now Miss. Com: Ann. § 14S4 (1956).
38 See note 14 supra.
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of contribu tory  negligence. Furtherm ore , like the doctrine itself, 
th ey  operate to place the  entire burden  of loss on a  single party , the  
defendant, when in  reality  both  are to  some degree a t  fault.

I I .  C o m p a r a t iv e  N e g l ig e n c e — T h e  S o l u t io n
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these enactm ents a re  applicable to a n y a c tro n 'b ased on negligence, 
and therefore each com pletely supersedes the rule of contributory  
negligence. Beyond this, however, un iform ity  ends. T h e  statu tes are
norm ally divided into three d istinct groups: (1 ) the “pure” form,
(2 ) the “slight v. gross” form, and  (3 ) the “modified” form:39

M ississippi is the  only sta te  which has adopted the “pure” form 
of com parative negligence.'10 U nder th is approach the plaintiff is 
allowed to recover a  portion of his dam ages equal to the overall 
percentage of negligence a ttrib u tab le  to the defendant, w hether or 
no t the p lain tiff’s negligence is g reater than  th a t of the defendant. 
T hus, in a  case w here the  plaintiff’s negligence is determ ined to 
have caused 90 percent of the  accident, he would recover only 10 
percent of Ms damages. T he m ajor criticism  of this approach is 
th a t it allows a  person of greater fault to recover from one of lesser 
fau lt under a  to rt system  founded upon individual responsibility. 
T here  seems to  be little, if any, legal or social justification for such 
a  result.11

T he “slight v. gross" form allows for apportionm ent of damages 
only when the negligence of the plaintiff is “slight” and  the defen­
d an t’s “gross” in  com parison. Only N eb rask a  adheres stric tly  to this 
approach,13 although South D ak o ta ’s s ta tu te  is generally included 
under the sam e classification.13 A serious defect in this form of com­
p arative negligence is th a t the sta tu tes lose their effectiveness in 
cases where the p arties’ negligence is approxim ately equal.11 T he 
difficulty of determ ining the percentage degree of negligence above 
which the plaintiff’s conduct becomes “gross” has engendered num ­
erous appeals and inconsistent holdings.15 F inally , should the court

89 Prosser, Comparative Nep.lissnce, SI M ien. L. Rr.V. 465, 484-489 (1953).
40 Miss. CoDf. A n n . 5 14S4 ( 19S0):
In nil actions hereafter brought for personal injuries, or where such injuries 
have resulted in death, or for injury ttrTJropcrty, tlic fact that the person 
injured . . . m ry have been guilty of contributory negligence shall not bar 
recovery, but damages shall he diminished by the jury in proportion to the 
amount of negligence attributable to the person injured . . . .
41 Sra Gliiardi & Ilognn, Comparative Regliftcnce— T/ie Wisconsin Rule and 

Procedure, 18 D efense L .J. 537, 544 n.19, 560 (1969).
«  N ed. Rev. S t a t .  § 25-1151 (1964):
In all nctions brought to recover damages for injuries to a person or to his 
property caused by the negligence of another, the fact that the plaintiff may 
have been guilty of contributory negligence shall not bar a recovery when 
the contributory negligence of the plaintiff was slight and the negligence of 
the defendant was gross in comparison buM he contributory negligence of the 
plaintiff shall be considered by the jury in the mitigation of damages. . . .
43 S.D. C om p. L a w s  § 20-9-2 (1967). In 1964 the statute was amended to 

eliminate the requirement that the defendant's negligence he "gross." South Dakota 
now applies the rule of comparative negligence whenever a plaintiff's negligence is 
"slight" in comparison with that of the defendant.

41 \V. P rosser, T h e  L a w  o r  T orts 5 67 a t  437 (4 lh  ed . 1971).
45 See, e.g., Kirchner v. Cast, 169 Neb. 404, 100 N.\V.2<1 65 (1959); Allen v. 

Kavanaugh, 160 Neb. 645, 71 N.\V.2d 119 (1955); Roger v. Shepherd, 1S9 Neb. 292,
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decide th a t the p lain tiff's negligence was "more th an  slight,“ the 
plaintiff is barred  from all recovery even though the defendan t’s 
negligence was the g reater of th e  two.

T h e  “m odified,” approach  is by  fa r the m ost popular form  of 
com parative negligence.'10 U nlike the “pure” form, s ta tu tes of this 
type ord inarily  apportion  dam ages only in  situations w here the 
plaintiff’s negligence is less th an  the .defendan t’s b y  com parison. 
P u t another way. a  plaintiff would n o t be allowed an y  recovery if 
his com parative degree of fau lt was 50 percent or greater.47 If , on 
the  o ther hand, th e  plaintiff was only 25 percent a t  fau lt and  had  
sustained dam ages of $100,000, his recovery would be $75,000. T h is 
is th e  type of com parative negligence s ta tu te  presently  being con­
sidered by  the A laska Legislature.48

66 NAV.Zd SIS (1954); Monasraith v. Cosden Oil Co., 124 Neb. 327, 246 N.W. 623 
(1933).

4" At the present time no less than 16 states of the 19 total have adopted the 
‘'modified” form of comparative negligence: Arkansas, Colorado, Ccorgia, Hawaii, 
Idaho, Maine, Massachusetts, Minnesota, New Hampshire, New Jersey, North 
Dakota, Oregon, Utah, Vermont, Wisconsin, and Wyoming,

This formulation of the rule is consistent with the language of the "modified” 
statutes presently in effect in the majority of states which have adopted comparative 
negligence. See, e.g., H a w a ii  R tv. S t a t .  § 663-31 (Supp. 1972):

Contributory negligence shall not bar recovery in any action by any person 
or his legal representative to  recover damages for negligence resulting in 
death or in injury to person or property, if such negligence was not as 
great as the negligence of the person against whom recovery is sought . . . .

The words "not as great as" simply mean that the plaintiff whose negligence is 
ct|ual to that of the defendant is denied any rcco\ery. This result was long an 
accepted aspect of the "modified" npproach as exemplified by the Wisconsin com­
parative negligence statute.

In  1971, however, Wisconsin amended its law to permit recovery in cases where 
the percentage of fault attributable to each party is equal. Although this represents 
only a small change, since a plaintiff is still barred from recovery if his share of 
negligence exceeds the defendant’s, it is significant that the state which provided the 
model for reform has since altered that model. See Wis. S ta t .  A n n . § 895.045 (Supp. 
1973):

Contributory negligence shall not bar recovery in an action by any person 
or his legal, representative to  recover damages for negligence resulting in 
death or in injury to person or property, if sw h negligence was not greater 
than the negligence of the person against whom recovery is sought, but any 
damages ullowef; shall be diminished in the proportion to the ount of 
negligence attributable to the person recovering.
«  Sit 166, 8th Logis., 1st Scss. (19/3):
DAMAGES IN NEGLIGENCE ACTIONS INVOLVING CONTRIBU­
TORY NEGLIGENCE.

(a) Contributory negligence does not bar a recovery in an action by a 
person or his legal representative to recover damages for negligence resulting 
in the death of or injury to the person, or injury to his property, if the 
contributory negligence was not as great as the negligence of the person from 
whom recover)’ is sought. Any damages awarded shall be diminished in pro­
portion to the amount of negligence attributable to the-person awarded the 
damages.

(b) In nn action to which (a) of this section applies, the court, in a 
nonjury trial, shall make a finding of fact or, in a jur) trial, the jury shall 
return a special verdict which states:

(1) the amount of damages which would have been recoverable 
if there had been no contributory negligence; and

(2) the degree of negligence of each party, expressed as a percent­
age.
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O f the th ree  varian ts, th e  “ modified15.form  js_the m ost desirable. 
I t  does no t allow a  seriously negligent plaintiff to  recover dam ages 
from a  defendan t whose share  of fau lt w as m inor, and i t  avoids 
th e  sem antic and  practical difficulties associated w ith  the  use of 
vague labels such as “slight55 and “gross.55 W hile this type of com ­
para tive  negligence has been criticized as having the po ten tial for 
a rb itra ry  results,40 i t  nevertheless re ta ins m ore elem ents of a  system  
based on fau lt th an  does the  “p u re55 form  which, by allowing a 
p laintiff to recover in  situations w here his negligence was the m ajor 
cause of the accident, approaches a  system  of stric t liab ility .00 
F inally , proponents of the “ m odified55 version are quick to poin t ou t 
th a t th is  type of com parative negligence has proven itself in  a  
num ber of s ta tes over a  substan tial period of time.01

E xperience has indeed shown th a t the  “modified55 rule of 
com parative negligence can w ork.02 U nder the  W isconsin rule, the 
percentage of negligence a ttrib u tab le  to each p a r ty  is determ ined 
b y  the ju ry  so as to to ta l 100% . T h is is accom plished by m eans of a  
special verdict designed to confine the ju ry  to  a  series of conclusive 
issue determ inations: (1 ) d e fen d an ts  negligence, (2 ) p la in tiffs  
negligence, (3 ) causation, and  (4 ) dam ages suffered. These separate  
findings are th en  compiled and m athem atically  com puted by  the 
court to  form a  general verd ict.03 T h e  ju ry  is therefore able objec­
tively to arrive a t  its findings w ithout knowledge or consideration 
of the sum  the judge will u ltim ately  aw ard the plaintiff.04 A pportion-

(c) Upon the making of (lie finding of fact or the return of n special
verdict, required under (b) of this section, the court shall reduce the amount
of the verdict in proportion to the amount of negligence attributable to the 
person awarded the damages.
49 The appellate court in Maki v. Frelk, 229 N.E.2d 284, 201 (111. App. 1967), 

questioned the effect of allowing the plaintiff who is 49 percent negligent to recover 
n large share of his damages, and yet allowing nothing to the plaintifi whose negli­
gence is equal to the defendant’s.

c0 Sec Maloney, From Contributory tc Comparative Negligence, A Needed Law
Rcjo-m , 11 U. F la . L. R ev. 135 (1958).

01 A “modified" comparative negligence statute has been In effect in Wisconsin 
since 1931. See Wis. S ta t .  A n n . § 895.045 (Supp. 1973).

D- See Knoeller, Review oI Wisconsin Comparative Negligence Act, 41 M arq. L. 
Rev. 397 (195S); Ilc ft Sc Heft, Comparative Negligence: Wisconsin's Answer, 55 
A.U.A.J. 127 (1969).

The Wisconsin statute has been the prototype for legislative reform. Perhaps its 
single most impressive feature is the provision for n special jury verdict which not 
only reveals the specific findings of fact relating to the proportion of negligence 
attributable to each party, but also leaves the actual apportionment of damages in 
tho hands of the court. The proposed Alaskan statute is derived fr. m the Wisconsin 
example and incorporates this special verdict feature. See note 48 supra.

Wisconsin has developed a series of standardized jury instructions for use in 
all types of civ'll litigation. The three-volume set, entitled “The Wisconsin Jury 
Instructions—Civil,” may be obtained from University of Wisconsin-Extcnsion, L401 
Law School Building, Madison, Wisconsin 53706. The set includes instructions pertain­
ing to comparative negligence.

oo See ITeft 8r Ilcft, The Two-Layer Cake: No Fault and Comparative Negligence, 
58 A.B.A.J. 933 (1972).

M For an excellent discussion of the operation of the Wisconsin verdict proce­
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m ent of* fault, and  ̂ dam age b y  ju ries presen ts, no problem s m ore 
difficult than  those encountered in o ther types of cases as, for ex­
am ple, where a  dollar am ount m ust be  ascertained for pain  and 
suffering or for the loss of an  arm . Judge and ju ry  can w ork to­
gether to  fa irly  and  effectively app ly  a  rule of com parative negli­
gence.

B. Special A pplications o j the Com parative Negligence R u le

In  addition  to  the  s ta te  s ta tu tes  which apply  com parative neg­
ligence to a ll negligence cases, bo th  the  federal governm ent and  
sta te  governm ents have enacted num erous com parative negligence 
laws applicable to  specific situations. T h e  F ederal Em ployers’ L iabil­
ity  A ct03 utilizes the  “pu re” form  of com parative negligence in  all 
actions b rough t b y  ra ilroad  em ployees engaged in  in te rs ta te  com­
m erce. C om parative negligence of the  “ p u re” type is also provided 
for in  the M erch an t M arine A ct an d  th e  Jones Act,30 and in the 
s ta tu te  relating  to d ea th  on the h igh  seas from  wrongful conduct.37 
N o t less th an  30 sta tes have adopted com parative negligence in  a  
varie ty  of ra ilw ay and other labor ac ts in an  apparen t effort to 
insure  recovery b y  in jured  w orkm en as against their em ployers.38 
C onsidered in  the aggregate, therefore, these laws suggest th a t 
apportionm ent of dam ages in  the  U nited  S tates is fa r from  an 
isolated phenom enon.

C. C riticism  o j th e  R u le

Criticism  of the doctrine of com parative negligence has centered 
p rim arily  on objections regarding the  feasibility  of adopting such a  
system . W hile the desirab ility  of the principle of fault apportion­
m ent is generally  conceded, it  has been argued th a t a  com parative 
negligence rule would result in increased litigation and corresponding 
congestion in .th e  courts, b u t experience has shown otherwise.30 T he 
logical explanation for th is  is th a t, although m ore actions m ay be 
in stitu ted , the  g reater likelihood of recovery is conducive to an  in­

ju re , see Decker, Some Random Observations About Comparative Negligence and 
the Trial Process in Wisconsin, 1 Conn. L. Rf.v. SO (1968).

05 35 Stat. 69 (1908), U.S.C. § 53 (1970).
60 41 Stat. “88, 1007 (1930); 46 U.S.C. § 683 (1070).
07 41 Slat. 537 (1920); 46 U.S.C. § 766 (1970).
os W . I ’ro h s e r ,  T itf . L aw  o f  T o u ts  § 67 at 437 (4 th  cd. 1971); Turk, Compara­

tive Negligence on the March, 28 C ni.-K r.N T  L . Uf.v. 189 (1950).
0(1 Sec Rosenberg, Comparative Negligence in Arkansas: A "Ilefore and Alter" 

Survey, 13 Auk. L. Ri:v, 89 (1959). The results of Rosenberg’s survey showed that 
67c/o of the judges responding thought the effect of thu comparative negligence rule 
was “helpful” in terms of problems of judicial administration. Tills led to the con­
clusion that: “Legislatures facing the issue should confine themselves lo the sub­
stantive pros or cons of the contending principles and should rule out arguments 
tied lo problems of court administration." Id. a t 103.

' m P S
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crease in  settlem ents.00 T he suggestion th a t  liab ility  insurance rates 
would rise under a  com parative negligence system  has also been 
disputed .01 T h e  m ost persistent objections to the com parative neg­
ligence rule, th a t a  fa ir apportionm ent of degrees of negligence is 
im possible and  th a t  i t  places too large a  burden on the  ju ry , have 
been considered and  rejected as being inconsistent w ith actual ju ry  
p ractice.02 I t  appears th a t ju ries are indeed capable of apportioning 
the negligence of m utual tortfeasors03 and  th a t the doctrine of com­
p arative negligence constitutes a  feasible im provem ent in the judicial 
trea tm ent of con tribu to ry  fault.

I I I .  T h e  A r g u m e n t  F or R e f o r m  i n  A l a s k a

In  evaluating the desirability  of abandoning the contributory  
negligence ru le en tirely , it  is im portan t to consider the  erosion of 
the rule over tim e. B rief m ention has already been m ade of the 
various s ta te  and federal sta tu tes which apply  the principle of com­
parative  negligence to special cases involving m utual fau lt.04 A laska 
too has sta tu tes w hich provide for com parative negligence in specific, 
narrow  situations.

* A laska’s em ployer liability  sta tu te .p jo v id es  th a t contributory  
negligence shall not be a  defense in an action brought b y  an employee 
against his em ployer where the contribu tory  negligence of the 
employee was slight and the negligence of the em ployer was gross in. 
com parison. In stead , the dam ages arc dim inished by  the ju ry  in 
proportion  to the am ount of negligence attribu tab le  to the em­
ployee.05 T h e  law is applicable to any person engaged in  m anufactur-

(1° Heft St Ilcft, Comparative Negligence: Wisconsin’s Answer, 55 A.D.A.J. 127, 
130 (1969).

01 Peck, in Comparative Negligence and Automobile Liability Insurance, 58 
M ich. L. R ev . 689 (1960), presents n statistical analysis of tlic effect of a comparative 
negligence rule on automobile insurance rates. On the basis of this study lie states: 

Adoption of a comparative negligence rule, ns shown by the Arkansas ex­
perience, would not have a catastrophic result upon the insurance rate 
structure of any state. Indeed, it would not have as much effect ns rapid 
growth of population, increased urbanization, or change to a traffic program 
with the effective safety record of a neighboring state. Its effect, if any, 
would probably go undetected in the rates and statistics of the insurance 
industry.

Id . a t 728.
u- See Mole b  Wilson, A Study o/  Comparative Negligence, 17 C o rn u a  L.Q. 

333, 339-359 (1932). See also Ghiardi & Hogan, Comparative Negligence— The W h- 
cunsin Rule and Procedure, 18 D efense L'.J. 537 (1969), for a detailed analysis of 
the'procedural rules used to achieve responslblo-jury verdicts. . _

u:l In Wisconsin the jury's determination is presumed to be correct and equitable, 
and its verdict will only be set aside when the reviewing ttlbunal believes it is against 
the great weight and clear preponderance of the evidence. I’russ v. Strube, 37 Wis. 
2d 539, 155 NAV.2d 650 (1968).

01 See notes 55-58 sura.
05 AS 23.25.020 (1972):
In an action against a master or employer under 5 10 of this chapter tlic

~
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ing, mining, constructing, building, or o ther like hazardous occupa­
tions carried  on by  m eans of m achinery.00 Unlike the federal s ta tu te  
perta in ing  to  em ployers’ liability ,07 A laska’s s ta tu te  adopts the 
“sligh t v. gross” form  of com parative negligence.os T he usual p rob­
lem s of in terp re ta tion  associated w ith  the “slight v. gross” approach 
m ay be m itigated by  the fact th a t in  actions arising out of injuries 
incurred  while engaged in  a  hazardous occupation em ployer negli­
gence is typically  of a  serious natu re .09

A nother instance of the application of com parative negligence 
in A laska is in actions based on adm ira lty  law. In  M axw ell v. Olsen'10 
the plaintiff was in ju red  while disem barking from defendant’s fe rry  
boat. T he court held th a t in such cases the plaintiff’s contribu tory  
negligence does no t b a r recovery because the federal rule of com­
p ara tiv e  negligence m ust be followed.71 A lthough this decision was 
inspired  n o t b y  a  judicial recognition of the m erits of the doctrine 
b u t ra th e r b y  adherence to  procedural rules, it does suggest tha t 
the s ta te  courts are capable of applying the notion of com parative 
negligence in adm ira lty  cases. T h e  na tu re  of the negligence action 
in adm ira lty  cases need not be unique a t  all. As a  m atter of fact, 
M axw ell v. Olsen  could have been a  non-adm iralty  negligence action.
A com parative negligence rule was applied in th a t case only because * 
the  plaintiff happened to fall as she stepped from a  ferry. H ad she 
tak en  th a t critical step  w ithout incident and instead proceeded to 
stum ble over a  hazardously  positioned coil of rope which the defen­
d an t had left on shore, the s tric t con tribu to ry  negligence rule would 
be applicable. T he essential tactual charac te r of the negligence action 
rem ains the sam e in both  instances; i t  is sim ply the existence of a

fact Uiat tlic employee may have been guilty of contributory negligence 
does not bar a recovery where bis contributory negligence wns slight and 
the negligence of the employer was gross in comparison, but the damages shall 
be diminished by the jury in proportion lo the amount of negligence 
attributable to the employee.

See AS 23.25.010 (1072).
45 U.S.C. 5 53 (1970), supra note 55.

08 See Unman v. Allied Concrete I’rods., Inc., 495 P.?d S31 (Alaska 1972), in 
which the court notes that Alaska's law and 45 U.S.C. § 53 (1970> ndnpt a com­
parative negligence rule in markedly simila ■ language, although the federal statute 
is broader in scope.

ou In Ifaman v. Allied Concrete Prods., Inc., 495 P.2d 531 (Alaska 1972), the 
plaintiff was injured when tlic drive chain on a cement mixer broke and struck him 
in the head. Inasmuch ns the plaintiff was not negligent at nil, the employer's 
negligence in the maintenance of machinery was easily characterized as "gross," 
The Alnskan courts have not yet been confronted with a case under this statute in 
which the line between "slight" and "gross" negligence has been difficult to drav. 

2° 46S I*.2d 4ft (Alaska 1970).
71 Generally, the "saving to suitors" clause [of the Judicial Act of 1789) 
means that a suitor asserting an in personam admiralty claim may elect lo 
sue in a "common law" state court through on ordinary civil action, In 
such suits, state courts are required to apply the same substantive law as 
would be applied had the suit been brought in admirnlty in a federal court.

468 P.2d at 51 (footnotes omitted).
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■■ . '*vessel floating on navigable w ater w hich distinguishes ,the two,.
T h ere  is no basis for perpetuating  such a  distinction, and y e t the law 
requires it.

W hile com parative negligence has gained a  foothold in Alaska, 
i t  w ould be m isleading to suggest th a t  the  doctrine has ever seriously 
th rea tened  its  common law  counterpart. T h e  contribu tory  negligence 
rule h as  been, and continues to be, the accepted principle of law  in 
th e  sta te .73 B u t even the m ost obstinate supporters of the rule can­
no t d eny  its p ropensity  tow ard inflicting severe hardship , and the 
la s t clear chance doctrine73 and willful m isconduct exceptions74 have 
been jud icially  recognized in  A laska. In  addition, A laska has de­
p arted  from  the  ord inary  con tribu to ry  negligence rule in cases in­
volving stric t products liability .75

A nother indication of the shortcom ings of the rule in  the 
A laska experience is the difficulty which the A laskan courts have 
encountered  in its application. In  the  past, the A laska Supreme C ourt 
has held th a t a  ju ry  question is presented as to con tribu to ry  negli­
gence when fair-m inded ju ro rs could differ as to the facts pertaining 
to  th is issue.70 T he problem  has been to determ ine w hether the tria l 
judge p roperly  decided to subm it the question to the ju ry ,77 and  if 
he did correctly  do so, w hether the  instruction itself was correctly 
s ta ted .78

D espite these procedural difficulties, however, the courts cling 
stead fastly  to the theory  th a t a plaintiff’s own contribu tory  negligence 
b ars  an y  right of recovery. In  H arris v. B arrett &  Lcsh, Inc.10 the 
Suprem e C ourt of A laska refused to deviate from its previous hold-

73 Sec, e.g., Cummins v. King & Sons, 453 P.2d 465 (Alaska 4969); Bertram v, 
Harris, 423 l*.2d 909 (Alaskn 1967); Ogden v. State, 395 P.2d —t  (Alaska 1964).

73 Sen Benson v. United States, 235 F. Supp. 495 (D.C. ask a 1964), supra 
noto 32.

74 See McLcmore v. Harris, 374 P.2d 410 (Alaska 1962), supra note 33.
7B Sec, e.„., Bachner v. Pearson, 479 P.2d 319 (Alaskn 1970). Tlin court limited 

tlic application of contributory negligence, as n defense to strict liability in tort, to 
situations where a plaintiff voluntnrily and unreasonably encounters n known risk.

70 Mallonee v. Finch, 413 P.2d 159, 162 (Alaska 1966); Otis Elevator Co. v. 
Mcl.nney, 406 P.2d 7, 9-10 (Alaska 19(5); Crawford v. Rogers, 406 T.2d 139, 194 
(Alaska 196S); McCoy v. Alaska Illicit Co., 389 P.2d 1009, 1010 (Alaska 1964).

77 See, e.g., Cummins v. King Rr Sons, 453 P.2tl 465 (Alaska 1969). In Cummins 
the plaintiff brought an action for injuries sustained In a fall on icy steps. Tiie supreme 
court reversed the contributory negligence verdict in the lower court, holding that 
the facts did not even support submission of the issue to the jury.

It is also interesting to note that the case was remnnded because there was no 
way to know whether the Jury, In addition to finding the plaintiff guilty of contribu­
tory negligence, had also found that the defendant was negligent. “If we knew that 
the Jury had simply found appellees free from negligence, then the error would be 
harmless. But we have no way of ascertaining what the jury's findings were on these 
Issues." let. nt 467-63. The special verdict feature of the proposed Alaskan com­
parative negligence statute would eliminate this perplexity.

78 See Mitchell v. Knight, 394 P.2d 892 (Alaska 1961).
70 426 P.7d 331 (Alaska 1967).
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COM PARATIVE NEGLIGENCE

ings to  adop t a  com parative negligence ru le  for th e  state.80 B u t its 
un inspired  support of the rule,81 th e  exceptions w hich i t  has estab­
lished and  the  problem s in  adm inistering the doctrine suggest th a t 
th e  co u rt has m aintained its  position m ore out of deference to the 
p rincip le of s ta re  decisis th an  to  any th ing  else.82 Y et because the 
ju d ic iary  continues to  apply  the con tribu to ry  negligence rule despite 
these difficulties, i t  m ay be necessary to  place the responsibility for 
effectuating the  needed reform  in the hands of the legislature.

IV. T h e  A g e n c y  o f  R e f o r m — L e g i s l a t u r e  v . C o u r t s

Once it has been determ ined th a t re form  is desired, should the 
cou rt o r the legislature in itiate the  change? Experience has shown 
th a t  b o th  are  capable of effectuating a  com parative negligence 
system .83 Those who would delegate the law m aking responsibility to 
the courts argue th a t  since the con tribu to ry  negligence rule is a  
p roduct of judicial fiat, the common law  courts ought to be the 
vehicle for reform .84 In  addition, as the h isto ry  of com parative 
negligence bills 'n  the A laska Legislature dem onstrates, legislative 
inaction  appears to be a  certain ty  with respect to this kind of issue.85 
As to this last point, the advocates of legislative adoption contend 
th a t the courts suffer the same inefficacy. T h e  courts them selves have 
adm itted  to  the g reat influence of prior precedent as a  restraining 
factor on jud icial action in  this area.80 Furtherm ore, court action

80 Id . nt 334-35.
R1 The court in Harris did not attempt to justify the contributory negligence 

doctrine nor did it offer any arguments against the notion of comparative negligence. 
Instead, it simply staled: “ tW Je nrc not inclined to  rule upon such n significant 
policy mnttcr [i.e., the comparative negligence question] when it has been so casually 
treated by appellant’s counsel.” Harris v. Barrett & Lcsh, Inc., 426 l ’.2d 331, 335 
(Aluska 1967). The court's statement seems to imply n willingness to face the issue 
wero it squarely presented, but thus far there has been no further direct treatment 
of the m atter by the Alaska Supreme Court.

8- See rote 86 infra.
6:1 See notes 89-103 & accompanying test infra.
81 See Keeton, Creative Continuity in the Law of Torts, 75 H a rv . L. R ev . 463,

506-09 (1962).
83 See Leflar, Comments on Maki v. Preik, 21 Vand. I,. Kr.v. 918 (1968). 

Legislatures, by their very nature, nrc not responsive in such areas:
Comparative negligence involves n type of social progress to which no potent 
social action group is politically committed. The organised liability insurers 
are, for their own reasons, generally against it ; the plaintiffs’ bar is luke­
warm nhout It; und the general public, except for the minority involved in 
accident lawsuits, hardly knows what the problem is. Legislatures are seldom 
alert lo social needs that are trot backed up by political pressures. Social
needs with no potent lobby behind them, particularly If there is an active
lobby against them, ordinarily do not receive much favorable attention in 
stale legislatures. They arc the sort of thing that courts have to take care of.

Id. nt 928.
811 See, e.g., Harris v. Barrett &• Lcsh, Inc., 426 I\2d  331, 335 n.9 (Alaska 1967); 

"This court's past decisions have clearly established that a plaintiff’s own contribu­
tory negligence bars any right of recovery." Accord, Sun Oil Co. v. Scnmon, 349
Mich. 387, 391, 84 N.\V.2d 840, 844 (1957).
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■ m ay  be dess: desUable.-than legislative enactm ent when dealing with 
sweeping social change. In  M a k i v. F rc lk ,87 the  Illinois Supreme 
C ourt decided th a t the issue ought to be resolved by  the legislature. 
T h e  court overturned a  decision of the appellate court to replace 
co n tribu to ry  negligence w ith com parative negligence, holding tha t 
“such a  far-reaching change, if desirable, should be m ade by  the 
legislature ra th e r th an  by  the court.” 88 T he argum ents on both  sides 
of the issue are persuasive, and the  determ ination of w hether the 
cou rt or the legislature should properly  prom ulgate a  com parative 
negligence rule m ay u ltim ately  be d ictated  by  the probability  of 
successful adoption b y  either body. W h a t has the exerperience of 
o ther s ta tes  shown?

Expanded in terest in the principle of com parative negligence is 
exemplified by  the num ber of recent w ritings on the subject as well 
as  b y  the increase in state  legislative proposals and  judicial opinions 
w hich have contem plated adoption of the rule. N ine states have 
w ith in  the  p ast th ree years acted to incorporate a  com parative neg­
ligence system  into the lav/ of their jurisd iction .80 Tw o have done so 
jud icially , while the rem aining seven have enacted statu tes sim ilar to 
W isconsin’s.00 An exam ination of the differences betw een these 
approaches and of their relative strengths and weaknesses will cer­
ta in ly  have an in s tr ir t iv e  value for the A laska Legislature which is 
now contem plating parallel reform .

Jud icial adoption of a  com parative negligence rule applicable 
to  all negligence cases is som ewhat of a  ra rity . F o r m any years, 
T ennessee was the only state  in which com parative negligence had 
been prom ulgated en tirely  by judicial decision.01 T he scope of its 
rule, however, is even today severely lim ited.02 R ecent court decisions 
in  N ew  Y ork and F lorida, on the o ther hand , have established un­
restric ted  forms of com parative negligence. T h e ir im portance as 
p receden t for the jud icial adoption of the  doctrine is 'there fo re  con-

% 87 <0 111. 2(1 193, 239 N.12.2(1 445 (1967).
88 Id. nt 195, 239 N.12.2d at 447.
8U 'flic states arc: Colorado (1971), Florida (1973), Idaho (1971), New Jersey 

(1973), Mew York (1972), North Dakota (1973), Oregon (1971), Utah (1973), and 
Wyoming (1973).

00 See. notes 50-54 & accompanying text supra.
01 The Tennessee rule was delineated by the court In Bejach v. Colby, 741 Tenn. 

686, 214 S.W. 869 (1919). The court decreed tha t if the plaintiff were guilty of 
negligence which directly and proximatcly contributed to his injury he could not 
recover, but if the plaintiff's negligence was only remotely connected with the cause 
of the injury he could recover, although the damages would be mitigated according 
to the extent of plaintiffs negligence.

See, e.g., Hansard v. Ferguson, 23 Tenn. App. 306, 132 SAV.2d 221 (1939). 
Contributory negligence remains a barrier to recovery in cases where the plaintiffs 
negligence, however slight, is a proximate cnusc of bis injury. The rule may there­
fore be characterized as one of apportionment of damages under certain conditions 
rather than a true rule of comparative negligence. Annot., 32 A.L,R.3d 463, 479 
(1970). ■
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CO M PARATIVE NEGLIGENCE

sidera’oly  g rea ter th an  T ennessee’s because of the ex ten t of the 
change th ey  have introduced.

T h e  N ew  Y ork  judicial experience has been confusing and  still 
has no t been com pletely resolved. T h e  S ta te  C ourt of Appeals 
established the foundation in 1972 for a  com parative negligence rule 
in  N ew  Y o rk  when it  handed down its  decisions in  D ole v. Dow  
C hem ical Co.03 and  K elly  v . Long  Island  L ighting  Co.04 T hese cases 
in troduced  the concept of com parative negligence, as between jo int 
or concurren t to rtfeasors, into the  law of the state . A lthough the 
decisions were lim ited to the  issue of apportionm ent of negligence 
am ong defendants, their im plication w ith respect to  a  plaintiff’s 
co n tribu to ry  negligence was readily  apparen t.05 Accordingly, lower 
cou rts  w ithin the s ta te  soon extended the doctrine to  em brace a 
p lain tiff’s negligence.00 T h e  C ourt of Appeals has n o t yet returned 
to the subject, and  i t  rem ains to be seen w hether or not the Dole and 
K e lly  decisions have been properly  in terp re ted .07 T h is piecemeal 
approach  suggests a  significant difficulty w ith judicial fiat; m ore­
over, as the court is only deciding the case before it, the value of the 
rule as precedent for o ther fact situations is always arguable.

F lo rid a  has accom plished the  conversion from  contributory  
negligence to com parative negligence in a  more d irec t fashion. In  
a  single case, decided earlier this year, the D istric t C ourt of Appeals 
of F lo rid a  rejected the con tribu to ry  negligence rule in favor of a 
"p u re ” form  of com parative negligence.03 T he decision has been ccr-

03 30 N.Y.2d M3, 331 N.Y.S.2d 382, 282 N.E.2d 288 (1972).
°» 31 N Y .2d 25, 335 N.Y.S.2d 851, 2SJ N.E.2d 241 (1972).
05 Sec Sorrenlino v. United States, 344 F. Supp. ’ 308 (E.D.N.Y. 1972). Tlic 

c o u r t! ted:
One further point appears: tlic analysis of Dole a rd  Kelly suggests that a
view of contributory negligence which makes it an absolute bar to a
plaintiff's recovery cannot survive.

Id. a t 1310. Thus, while the strict rule of law announced in Dole and Kelly requires 
only that the relative degrees of negligence between joint defendants be apportioned, 
there is no apparent reason why this theory of apportionment cannot be extended to 
include n plaintiff's contrilnilorv negligence.

00 See Ilcrcngor v. Gottlieb, 72 Misc. 2d 349, 338 N.Y.S.2d 319 (Civ. Ct. N.Y.
1972); Dixon v. Knickerbocker Drlvurself Inc., 72 Misc. 2d 1025, .141 N.Y.S.2d 
150 (City Ct. of Albany County 1973).

07 The lower courts appear confident that the Court of Appeals will uphold their 
expansion of the rule. In Dixon v. Knickerbocker Drivurself Inc., 72 Misc. 2d 1025, 
1026, 341 N.Y.S.2d ISO, 151 (City Ct. of Alban; County 1973), The court asserted: 
Comparative negligence is now the law in this state, although it remains for the 
Court of Appeals to decide what type of comparative negligence is to be applied."

08 Jones v. Iloffman, 272 So. 2d £29 (Dist. Ct. App. Fla., 4th Dist., 1973). The 
court held:

We therefore decide that contributor!' negligence should not bar re­
covery in an action by any person or his legal representative lo recover 
damages for negligence resulting in death or injury to person or property, 
but any damages allowed shall be diminished in proportion (percentage) 
to  the amount of the negligence attributable to the person bringing such 
action or on behalf of whom such action is maintained.

Id. a t 533. It is not surprising that the language used here closely resembles that of
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tilled  to  the F lo rida  Suprem e C ourt for review, and thus the final 
disposition of the  doctrine in  th is sta te , as in  N ew  Y ork, has y e t to 
be determ ined.

I t  is im portan t to  realize th a t the co u rt m ethod of reform  has 
a  num ber of shortcom ings. F o r example, none of the judicial opin­
ions, in  e ither N ew  Y ork  or F lorida, m entions any  of the procedural 
m eans through  which & com parative negligence rule m ight be im ­
plem ented.00 In  con trast, th e  legislature is likely  to  d ep a rt from 
legal form alism  and  establish  pragm atic rules such as the special 
verd ic t p rocedure under which a  ju ry  actually  arrives a t a  percentage 
distribu tion  of fault. T h e  legislative m ethod of reform  m ay  also 
have the advantage of a  sta tem ent of all the ram ifications and con­
sequences of the change being made, while the trad itional judicial 
approach  often  leaves the full extent and significance of the  change 
in  doubt un til ano ther case presents the opportun ity  to  determ ine an 
add itional aspect of the problem .100 T hus, the legislature can do more 
th an  m erely announce a  new rule of law; it  can specifically establish 
th e  w ay in  which the ru le  will operate and the effect of the rule on 
existing related  concepts.101 A nother advantage associated w ith 
legislative change is th a t  it  can be given a  prospective effect. Judicial 
reform , on the o ther hand , custom arily  has an  undesirable retroactive 
effect w hich subjects conduct to  a  legal rule th a t was not in existence 
a t  the tim e the cause of action arose.102 F inally , there is greater 
assurance of public acceptance when a  new rule of law  is adopted by 
th e  elected representatives of the  people, ra th e r th an  by  the detached 
m em bers of the ju d ic ia ry .103

P erh ap s in recognition of these problem s, seven states have 
recently  chosen the legislative m ethod of adoption .101 E ach  of the

many comparative negligence slatuti-s. A distinct disadvantage of judicial reform is 
that unless the courts arc willing to make wnat is in effect n legislative decree, the 
change to comparative negligence will have to he made on a rase-hy-case hnsis. 
The resulting confusion and uncertainty is exemplified by the New York cxpe-icncc.

011 The courts arc, of course, well-suited to prescribe the necessary functions of
the judge and jury under a  comparative negligence system, but judicial opinions 
rarely utilize this empirical advantage. Judges are prone to ignore the details of 
actual courtroom practice when announcing broad doctrinal changes in the sub­
stantive law.

100 Peck, The Role oj the Courts owl Legislatures in the Reform of Tort Low, 
-iS M in n . L . R f.v . 265, 299 (1963).

101 In this context consideration should be given to the desirability of adopting 
nn extensive comparative negligence rule which could encompass such problems ns:
(1) the operation of a special verdict for determining the comparative percentages 
of fault; (2) the effect of the rule on contribution among joint tortfeasors; and (J) 
the effect of the release of one tortfeasor on liability of others. See Jn.wio C ode 
§§ 6-801 to -806 (Supp. 1973); U ta i i  C ook A n n . 5§ 78-27-37 lo -43 (Supp. 1973).

502 l’cck, The Role of the Courts and Legislatures in the Reform of Tort Law,
4S M in n . L . R ev. 265, 400 (1963).

10a Friendly, The Cap in Lawmahing— Judges Who Can't and Legislators Who 
W on’t, 63 C olum . L. R ev. 787, 791 (1963).

101 Colorado: Cor.o. Rr.v. S ta t .  § 41-2-14 (1 9 7 1 ); Idaho: Id a tto  C ode 55 6-801
to  -806 (Supp. 1 9 7 3 ); N ew  Jersey: N .J. L a w s 1973, ch. 146, effective August 22,
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laws was based on the W isconsin model and closely resembles 
A laska’s proposed s ta tu te .103 B u t while the com parative negligence 
doctrine represents a  d istinct im provem ent over the old rule of 
con tribu to ry  negligence, it is surely  not a  panacea. In  considering the 
proposed A laskan sta tu te , a  num ber of potential problem s should be 
k ep t in  mind. T h e  doctrines of assum ption of risk 100 and  last clear 
chance107 would have to  be applied differently u nder a  com parative 
negligence system . T h e  doctrii.es evolved as m eans to am eliorate the 
harsh  effects of the  con tribu to ry  negligence rule, bu* in  their opera­
tion th e  en tire  financial burden is m erely transferre  from  one p arty  
to  the other. In  a  system  of dam age apportionm ent these exceptions 
a re  unnecessary  and  a t variance w ith  the  theory  of com parative 
fault. Also, w hat would happen to the  rules pertain ing to burden  of 
proof? W hat about contribu tion  between jo in t to rtfeaso rs?108 These 
are th e  kinds of questions w hich m ay  have to be left for the courts 
to answ er, b u t th ey  certain ly  p resen t no m ajor b a rrie r to  the enact­
m ent of a  com parative negligence rule. Some am ount of difficulty is 
to  bo expected when dealing w ith so fundam ental a  change, and it is 
enough th a t these p ractical problem s are both  foreseeable and sus- 
ccptable to resolution.

l i f e

V. C o n c l u s io n

T h e  roots of con tribu to ry  negligence arc deeply em bedded in 
the processes of A m erican jurisprudence. W hatever the reason, the

1973; North Dakota: N.D. C e n tu r y  C ode ch. 9-10-07 (Rupp. 1973); Oregon: O re . 
R ev. S t a t .  § 18.470 (1 9 7 1 );  Utah: U t a h  C ode A n n . §§ 78-27-37 to -43 (Supp.
1 9 7 3 ) ; nnd Wyoming: Wvo. S t a t .  § 1-7.2 (Supp. 1973).

i*15 Sec note 48 supra.
I t  is interesting to note that in both Colorado and Oregon there was sonic in­

certitude with respect to the retroactive effect of their laws. In Joseph v. Lowery,
261 Ore. 545, 495 I\2d  273 (1972), end in Hcafer v. Dcnvcr-Bouldcr Ilus Co., 489
P,2d 315 (Colo. 1971), it was held that tlic newly enacted comparative negligence 
statute was applicable only to causes of action arising subsequent to the effective date 
of enactment. Neither plaintiff could therefore collect for his damages under the 
comparative negligence rule. The current Alaskan hill does, however, contain a pro­
vision that adequately deals with this issue. I t  states: "This Act applies only lo
causes of action which arise subsequent lo the effective date of this Act." SB 166,
8th Lcgis., 1st Sess. § 2 (1973).

lou Fortunately, Alaska has already discarded this doctrine ns a separate defense 
in contributory negligence cases. In ..cavitt v. Gillaspic, 443 I*.2d 61 (Alaska 1968) 
the court criticized the operation of the assumption ot risk doctrine nnd concluded 
that: "[O lnly the traditional notions of negligence nnd contributory negligence 
should govern cases such ns we have here and that the defense of assumption of risk 
should not he a defense and should not he used.” Id. at 68.

107 See W. P ro s s e r ,  T h e  L a w  o f  T o r t s  § 67 at 439 (4th ed. 1971). Prosser has 
suggested that the principle of last clear chance would no longer be necessary under 
a comparative negligence system. There would obviously be no reason lo perpetuate 
a rule intended to protect the plaintiff's rigid of recovery, since recovery (though 
mitigated) is guaranteed under a damage apportionment approach.

108 A detailed nnnlysis of these Issues would serve i,o useful purpose here. They 
arc tangential problems and have been adequately discussed in other writings. See, 
e.g., Ghiardi fc Hogan, Comparative Negligence— The Wisconsin Rule and Procedure, 
18 D e f e n s e  L.J. 537 (1 9 6 9 ); Prosser, Comparative Negligence, 51 M ic h . L. Rf.v. 
465 (1953).
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h a rsh  inequities attribu tab le  to the doctrine have been tolerated for 
fa r too long, a  particu larly  regrettab le fact in th a t  a  fa ir and effective 
a lternative rule is available. C om parative negligence offers a  more 
ra tional approach to  the treatm ent of m utual fault, and  experience 
has shown th a t the adm inistration  of an  apportionm ent doctrine is 
possible. F o r A laska, legislative initiative would be preferable to 
jud icial in ertia  and  piecem eal solutions. T he legislature has the 
opportunity , since a  com parative negligence bill is curren tly  before 
it, to  provide a  tim ely and com prehensive solution to the  contribu to iy  
negligence problem . W hile the im portance of tra il'tion  in the law is 
recognized, the legislature can im plem ent needed social changes and 
d iscard  an tiquated  rules. T rad ition  w ithout justice, trad ition  merely 
for the sake of tradition , has no place and should give w ay to a 
m ore ra tional and equitable system .

B r u c e  L. D u s f .n b e r r y
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C O M PA R A TIV E N E G LIG E N C E

A s a result o f  action by the 1973 L eg isla tu re ,1 on A pril 1, 1974, the 
S ta te  o f  W ashington will abandon  the doctrine o f contributory  negli­
gence and replace it with the increasingly popu lar rule o f com parative 
negligence. C om parative negligence has been described as "a fault 
concept that apportions liability for dam ages in proportion  to the con ­
tribu tion  o f each tortfeasor causing  the injury o r dam ages.”2

T his note will discuss briefly the policy considerations underlying a 
choice between com parative negligence and  con tribu to ry  negligence, 
and will attem pt to predict the effects, both  procedural and  su b stan ­
tive, o f  the new A ct on p ractice in W ashington.

I. W A SH IN G T O N ’S N E W  C O M P A R A T IV E
N E G L IG E N C E  A C T

T he new V »shington  A ct provides:

Section 1'. Contributory negligence shall not bar recovery in an ac­
tion by any person or his legal representative to recover damages 
caused by negligence resulting in death or in injury to person or prop­
erty, but any damages allowed shall be diminished in proportion to the 
percentage of negligence attributable to the party recovering.11

Section 2. The negligence of one marital spouse shall not be im­
puted to the other spouse to the marriage so as to bar recovery in an 
action by the other spouse to the marriage, or his or her legal repre­
sentative, to recover damages from a third party caused by neglige ,ce 
resulting in death or in injury to the person.4

•Section t o f the. new A ct replaces the rule o f contribu tory  negli­
gence w ith the rule o f  com parative negligence; Section 2 abrogates a 
long standing  com m unity property  rule. Som e com parative negligence 
statu tes perm it only those plaintiffs w ho are themselves responsible for 
less than a specified percentage o f the total negligence to recover; these

1. Ch. 138. (19731 Wash. I.aws. 1st Kx. Scss. The W ashington Comparative 
Negligence Act is collided in W ash . K tv. Com §!i <1.22.0IO-.9IO(Siipp. 197.3).

2. C. It. l i t n  A; C .  J. I l i i  r. C oM PA K v r iv i i  N i.ia .icasii M anual  § 1.10. at I 
(1971) Ihcrcinnficrcited n s l l i i i A  H u r l .

3. W a s h . R l v . C u d e  § -1.22.010.
-I. /(/., § -1.22.020.
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statutes enact “ m odified” com parative  negligence. Section 1 o f the 
W ashington A c t contains no such qualification, placing W ashington forte.m 
a-.iong the states adopting  “p u re” com parative negligence. T hese two 
forms o f  com parative negligence have m uch in com m on, o f  course, 
and the experiences and  jud ic ia l decisions o f  ju risd ictions which have 
adopted  pure as well as modified com parative negligence will exert 
persuasive force in constru ing the new A ct.5

A lthough subject to  conflicting in terp rc ta tions,'i Sect. l 2 o f the 
new A c t apparen tly  abrogates the com m on law ru le  im puting the neg­
ligence o f one m arital spouse to the o ther so as to  b a r the la tter’s re­
covery in an action for dam ages caused  by the negligence o f  a third 
party . P rio r  to the A ct, the courts held that because the dam age claim  
fo r personal injuries o f one spouse is com m unity  p roperty , the con tri­
butory  negligence o f the o ther spouse will b a r recovery.7

II. H IS T O R Y , A L T E R N A T IV E  F O R M S, A N D  E F F E C T  ON 
P R O C E D U R E  O F  C O M P A R A T IV E  N E G L IG E N C E

A dop tion  o f  com parative negligence has been a response, by either 
the legislature o r  the courts, to the often inequitable results produced 
by the do ctrin e  o f  con tribu to ry  negligence. T h e  jud icially-created  rule 
o f  con tribu to ry  negligence,” by w hich a p lain tiff recovers all or

5. For jurisdictions which have adopted pure com parative negligence, sec note 
20 infra. F o r jurisdictions which have adopted modified comparative negligence, see 
notes 28-30  infra.

6. Sections i and 2. read together, suggest that the Legislature intended each 
spouse's recovery to be dim inished in proportion to the percentage of negligence, 
attributable lo the negligently acting spouse; imputed negligence lessens hut does not 
bar recovery. This is consonant with the m andate o f Section I that "any damages 
allowed shall be diminished in proportion to the percentage of negligence attributable 
to  the party recovering." Ilut when read alone, tlic absolute prohibition of Section 2 
that "the negligence of one marital spouse shall not be imputed to  the other 
spouse . . . ." appears to prohibit considering the acting spouse's fault when comparing 
the negligence of the oilier: to do so would he "im pute" one spouse's negligence to 
the other. T he first interpretation reduces'Section 2 to n mere expression of an obvious 
inference from Section I: the latter interpretation seems to express better the probable 
legislative intent.

7. See Osthellcr v. Spokane Si Inland Em pire U.K.. 107 Wash. 678. 182 I*. 630 
IF  29).

8. T he doctrine originated in liutlcrfieltl v. Forrester. II East 60. 103 Eng. Rep.
926 (K.H. 1809), wherein the plaintiff was denied recovery for injuries resulting
from a horse riding accident on the ground that he was partially responsible for the
accident.
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nothing, frequently  frustrates the a tta in m en t o f  full and fair com pensa­
tion for the  victim s o f tortiously caused  accidents. T h is  “a!' o r n o th ­
ing” app ro ach  con trasts sharp ly  with com parative  neglig. a u nder 
w hich the fau lt o f the p lain tiff reduces his recoverab le dam ages but 
does not ac t as a to ta l b a r to recovery

A . T he D ebate

A dvocates o f  com parative negligence corttcnd th a t its adoption 
reduces co u rt congestion by p rom oting  m ore settlem ents and  shorter, 
sim pler tr ia ls .10 A lthough the change m ay result in an increase in liti­
gation , they argue that the g reater certa in ty  o f  a p la in tiffs  realizing 
som e recovery  u nder com parative negligence prom otes settlem ent by 
both  sides and  reduces the p la in tiffs  insistence upon  a ju ry  tr ia l ."  
T hose w ho oppose com parative negligence p red ic t exactly  opposite 
resu lts.1'2 F u rtherm ore , they view the d o ctrin e  o f con trib u to ry  negli­
gence as a  ju s t and  equitab le check on those individuals w ho seek to 
“profit” by  their own w rongdo ing ,1-'1 and  suggest that any harshness of 
the rule is am eliorated  by the ju ry ’s na tu ra l sense o f  ju s tic e .M Propo-

9. See S c h w a r tz , h ir e  Comparative Negligence in Action, 34 A m . T r i a l  L aw . L.J. 
117. 118 (1972) (hereinafter cited as S chw artz); H e f t  & H e f t ,  supra  note 2.

At the date of this publication, the following .states num ber am ong those which 
have enacted some form of com parative negligence: Arkansas, a u k .  S t a t .  A n n . tit. 
27-1730.1 11961); C olorado. Cot.o. R e v . S i a t .  ch. 41-2-14 (Supp. 1971); G eorgia, 
G a . Conn A n n . 8 105-603 (1933); Hawaii, H a w a ii R e v . S i a t .  § 663-31 (1968): 
M aine, M e . R e v . S i  a t .  A n n . tit. 14. 8 156 (1964); M assachusetts. M a ss . G t.n . L a w s 
A n n . ch. 2 3 1. 8 85 ( 1969); M innesota. M in n . S t a t .  A n n . ch. 604.01 (1969); Mississippi, 
Miss. C o d e  A n n . 8 3.1454 (1910); N ebraska, N e ii .  R e v . S t a t .  § 25-1151 
(1913): New Hampshire. N .H. R e v , S t a t .  A n n . 8 507:7u (1969); O regon. O kf.. R e v . 
S t a t .  8 18.470 (1971): Rhode Island. R.l. G i n . L a w s  A n n . 6 9-20-4 (1971); South 
D akota. S.D . C o m p i le d  L a w s  A n n . 8 20-9.2 (I9(,7): U tah. U iaii C o d e  A n n . 6 12- 
1036 (1969); W isconsin, Wis. S t a t .  A n n . 8 995.045 < 1931).

10. See N ote, Tort-Comparative Neminence Statute, 18 V a n o . L. R e v . 327, 329-30 
(1964).

11. See Haugh, C omparative Negligence: A Reform  L o u r  Overdue, 49 O r e .  L. 
Ri.v 38. -12 (1969) (hereinafter cites as H augh ].

12. See C otton. Comparative Nejtlifience: N o t in the I'nhlic Interest, i / L a. It.J. 
205 (1969); Hums, Comparative Neali/ienre: A Law Professor Dissents, 51 li.l.. U.J. 
708(1963).

13. T he argum ents in favor o f retaining contributory negligence ns a bar to 
actions are: ( D A  negligent plaintiff gives implied consent to all the consequences of 
his negligent act; (2) the equitable doctrine o f unclean hands dem ands that where 
hotli parties arc at fault, the courts should leave them  as they are; (3) contributory 
negligence provides a check on plaintiff-oriented injuries: (4) the p laintiffs negligence 
is the superceding, legal cause; and (5) by denying recovery, the doctrine restrains 
carelessness. See Haugh, supra note 11. at 39.

14. Id. at 41.

■
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t jien ls  o f  com parativcinegligence have categorically  con trad icted  th ese :« 
c la im s.15

Studies ind icate  that, in actuality , the change to com parative neg­
ligence has little practical effec t.11’ A survey o f  the short-lived experi­
m ent of A rkansas with a pure com parative negligence statu te from  1955 
to 1957 resulted in the follow ing conclusions:17 (1) T h e  in troduction  
o f  com parative  negligence brought ab o u t no  d rastic  change in the 
nu m b er o f  cases burdening  the courts; (2) it did no t affect the p refer­
ence fo r ju ry  trials or the length o f  trials; (3) it increased potential liti­
gation  bu t p rom oted m ore pretrial settlem ents; (4) dam ages were 
h a rd e r to determ ine u nder com parative negligence; (5) plaintiffs won 
m ore, bu t not larger, verd ' *s u nder com parative  negligence; and (6) 
cases had  a h igher com proir. ^e value fo r settlem ent u nder co m p ara ­
tive negligence. A follow -up survey studying  the experience o f A rk ­
ansas u n d er a m odified form  o f com parative  negligence from  1957 to 
1967 affirm ed the conclusions o f  the orig inal su rv e y .'8 In addition , an 
observer o f  W isconsin’s experience w ith com parative  negligence ind i­
cates tha t it has no t raised insurance ra te s ." ’

15. T hey  point out that: (I) W here the entire burden o f the loss fnlls 
upon the less negligent party  the policy is harsh and unjustifiable (2) 
there are exceptions to the rule by which the party can recover despite 
his negligence; (3) to say the p laintiffs negligence is the sole cause a ttr i­
butes a m eaning to legal cause that is inaccurate; (4) it is unlikely that a 
negligent plaintiff has in mind his loss of recovery when he comm its the neg­
ligent act; and (5) rendering the defendant im m une may. encourage carelessness on
his part. T o  rebut the argum ent that the ju ry  is already employing a form of com ­
parative negligence, one writer has stated that because juries may use a com parative 
negligence approach in situations where the plaintiff was contributorily negligent, the 
retention o f the contributory negligence rule leads laymen to disrespect our system of 
accident law and to ignore ju ry  instructions. Sec ttcnerally Hi-i-t & Hi-.hi. supra note 
2; Prosser, Comparative Negligence, 5! Mien. L. Rr.v. 465. 468, 470—71 (1*753) 
[hereinafter cited as Prosser]: I.augesen. Colorado Comparative Negligence, 48 
Denvf.k L J .  469. -170 (1972); Haugh, supra note i t ,  at 40; Maloney, I'rom  Con- 
Iribnioiy lo Comparative Negligence: A Needed l.aw R eform , 11 U. I-i.a. L. Rt-.V. 
135, 162(1958) [hereinaftercited  ns M aloncyl.

16. See Rosenberg, Comparative Negligence in Arkansas, A "liefore and After" 
Survey, 13 Auk. L. Rr.v. 89 (1959) [hereinafter cited as Rosenberg]; Note, Compara­
tive Negligence— A Survey o f the Arkansas Experience, 22 Auk. I.. Kt.v. 692 (1969) 
[hereinafter cited as Survey] ; Pfankuch. C omparative Negligence r.v. Contributory 
Negligence, 1968 Ins. L J .  725. 73 I (1968) [hereinafter cited as P fankuch].

17. See Rosenberg, supra note 16, at 108.
18. See Survey, supra not.*. 16. at 713.
19. See Pfankuch. supra note 16. at 7 3 1.
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20. Delaw are. Mississippi anil Rhode Islam! have adopted this form of comparative 
negligence hy legislative enactm ent. See, e.p., Miss. Com: A n n . § 11-7-15 (Sapp. 1972); 
R.i. G i:n. Laws S 9-20-t (Supp. 1972). In HofTmand v. Jones. 2K0So. 2d 43 I (F la. 1973). 
the F lorida Suprem e Court replaced the rule of contributory negligence with that of pure 
com parative negligence. The court reasoned that since the doctrine of contributory negli­
gence was not clear and free from doubt at the time Florida's statute adopting the common 
law of England was enacted, it was not made a part of the statute law o f Florida but was 
a judicially adopted rule subject to  judicial abrogation, hi. at 43-1.

21. See Flynn, Comparative Ncplipence: The Debate, KTkiai. 49(1972) [hereinafter 
cited us F ly n n ).

22. See Mi l r & M i t t ,  supra note 2. § 1.50.
23. hi.
24. H a r r  & H u n  propose an example; If A  has been damaged to the extent 

o f $25,000 and he is 909r negligent, this would permit a recovery of $25,000 less 90% . or 
$2,500. If II was damaged in the same accident to  the extent of S I.Ooo and was 10% at 
fault, he would recover $ 1,000 less 10% or $900.

26. Prosser, supra note 15, at 494

r. , ,*>•

IS P ? ®

C o m p ara tiv e  N eligence

11. T he Pure F orm  o f  C om parative Negligence

U n d er “ p u re” com parative negligence, apportionm ent o f dam ages 
is an  exact rendering  o f the fault system .20 T h e  to rtfeasor pays'or.ly  
tha t po rtion  o f dam ages fo r which he is accountable; conversely, the 
c la im an t’s dam ages are dim inished in p roportion  to his negligence.21 
A  p la in tiff m ay recover even if his negligence is greater than that of 
the defendan t, bu t his recovery is dim inished by the am oun t o f  his 
own negligence. In  term s o f  apportionm ent, if  a p la in tiff is found 
guilty o f  n inety-nine percent o f the fau lt he still recovers one percent of 
his losses.22 T h e  defendan t’s only escape from  liability under the rule 
o f pure com parative  negligence is a finding o f no fault on his part.22

T h e m ost severe criticism  directed at pure com parative negligence 
is tha t it perm its a w rongdoer to recover dam ages even if he is guilty 
o f the g reater fau lt.24 Som e w riters feel that this result is con tra ry  to 
the ph ilosophy o f o u r fault system, a system  w hich is prem ised on the 
principle tha t all persons arc  responsible for their negligent acts and 
om issions. T hey  find that such a result dim inishes th e  im pact o f  stan­
dards o f  conduct w hich, because they reflect the m oral law, are so­
cially  desirab le .25 O thers fear th a t under a pure com parative negli­
gence sta tu te  the ju ry  w ould feci com pelled to give the p lain tiff som e­
th ing in every case.

B ut, as D ean Prosser asserts, the cou rt still has contro l over an un ­
justified apportionm ent; furtherm ore, a small recovery often would be 
less than  the nuisance value of a suit.20 P rosser and o ther com m enta­
tors agree th a t pure com parative negligence is the superio r rule o f
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apportionm en t a n d  that nonpure form s o f com parative ' negligence -  ■ v 
leave dam ages undivided in too m any cases and  often lead to  appeals 
abound ing  in confusion.27

C. M odified  C om parative Negligence

N evertheless, m ost states which have abandoned  the doctrine o f 
con trib u to ry  negligence have adopted a m odified, o r “ n onpure ,” form  
o f com parative  negligence. O ne varia tion  o f this “no n p u re” rule a l­
lows recovery  to  plaintiffs whose negligence is “not g reater th an "  tha t 
o f  the d e fe n d a n t28 T h e  m ore com m on form , how ever, perm its only 
those p lain tiffs w hose negligence is “not as g rea t as” the defendan t’s to 
recover.2*’ T w o  states vary this fo rm ula by perm itting  a p h in tif f  to 
recover only when his negligence is “slight” relative to the defendan t’s 
“gross” negligence.30

III. IM P A C T  O F  C O M P A R A T IV E  N E G L IG E N C E  
IN P R A C T IC E

A . R etroactive A pp licab ility  
•

C om p ara tiv e  negligence will not app ly  to causes o f ac tion  which 
arise before A pril 1, 1974. In  those states in w hich the issue has been 
litigated, the courts have unanim ously and  unequivocally  denied re t­
roactive application  to com parative  negligence unless required  by^ 
s ta tu te ;31 the new A ct does not require re troactive applicability  on its

27. See  Prosser. note 15. at 50S; Kcclnn. C om m ent on M aki r . I'retk, 2 I V anij

I.. Kt-v. 90ft. 9 1 1 (1968); Schwartz. sitpiit note 9.
28. Three stales fo llow ihis form of com parative negligence: New I lam pshirc. N.H. 

kt'.v. S t a t .  A n n . § 507:7a ( 1970): Vermont, V r. S t a t .  A n n . lit. 12. § 1036 (1 9 3 7 ); ntul 
W isconsin. Wis. S t a t .  5 895  ( 1971).

29. Right stales follow th 's rule, hut with individual variations: Arkansas. A u k . Si a t .  
A n n . 8 27-1730.1 (19-17); C olorado. Cot.o- R e v . S i a t .  A n n . § 41-2-14 (Supp. 1971); 
G eorgia. G a . Com; A n n . 8 105-603 (1968); Hawaii, H a w a ii K i;v. S t a t .  8 663-31 
(Supp. 1972); Maine. M e . Ki-v. S i  a t .  A n n . tit. 14. 8 156(1965); M assachusetts, M ass. 
G e n .  L a w s  A n n . ch. 231, 8 85 (Cum. Supp. 1972); M innesota, M in n . S t a t .  A n n . § 
60-1.01 (1945); and Oregon. Out;. K e v . S t a i . S  18.170(1953).

30. N ebraska. Nr.n. R e v ..Si At .8  25.1151 (196-1); and South Dakota,S.I).CoM i'it.r.D 
L a w s  A n n . 8 2 0 -9 -2 (1 9 6 7 ).

31. See Culler v. Illinois C entral U.K.. 10(1 Miss. 705, 56 So. 783 (1 9 1 1); Brew stcrv.
I.udtkc. 2 1 1 Wis. 344. 247 N.W. 4 4 9 1 1933): Kcddcll v .N orton , 225 A rk. 643. 285S.W .2d 
328 (1955). In other stales the legislatures have expressly stated the statute either 
would apply retrospectively or prospectively.
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32. Ilolzeut v. M ueller, 54 Wis. 
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. face. W hile no cases to  the co n tra ry  have been found, C h ie f Justice 
Hallows argued  in a recent dissenting opinion tha t a s ta tu to ry  m odifi­
cation  o f W isconsin’s com parative negligence rule to  allow  recovery 
by the p la in tiff so long as his negligence w as “not greater th an ” the 
defen d an t’s was rem edial in ch a rac te r and  should  have been applied 
to  pending causes o f  ac tion .32

B. A pp lica tion  o f  the Pure C om parative N egligence S ta tu te  to 
Specific Factual S ituations

T h e operation  o f a  pure com parative  negligence sta tu te  can  be 
dem onstra ted  by reference to certain  hypothetical situations.33

Case I: P la in tiff is guilty o f  lesser negligence in a tw o-party action  
and  defendan t sustains no dam age. P la in tiff sustains $ 10,000 dam age. 
T h e  ju ry  finds p la in tiff twenty-five percent at fault and  defendant sev­
enty-five percen t at fault. P la in tiffs  recovery is determ ined by com ­
paring  his negligence with the total negligence involved and  reducing 
his rc'-ovcry accordingly;34 thus, p la in tif fs  negligence is twenty-five 
percent o f  the to tal, so he recovers seventy-five percent o f his d am ­
ages, o r $ 7 ,5 0 0 .

Case 2: P la in tiff is guilty o f  greater negligence in a tw o-party ac­
tion and  the defendan t sustains no dam ages. P la in tiff sustains $ 10,000 
dam age. T h e  ju ry  finds p lain tiff sixty percent a t fault, defendan t forty 
percent. P la in tiffs  negligence is sixty percent o f the total, so p la in tiffs  
dam ages o f  $ 1 0 ,0 0 0  arc  reduced by sixty percent and  he recovers 
$ 4 ,0 0 0 .33 P la in tiff w ould have had no recovery in a m odified co m p ar­
ative negligence ju risd iction .

Case 3: P la in tiff is more negligent than one o f  tw o defendants in a 
three party  situation. D efendant num ber one (D - l)  and defendant 
num ber two (D-2) sustain no dam age and p lain tiff sustains $10 ,0 0 0

C om parative  N eligcnce

32. M otion  v. Mueller. 54 Wis. 2il 38H. 195 N AV. 2d 635 11972) I Mallows. C.J . dis­
senting). Mallows further points out that a defendant, "has no vested rights in a tort defense, 
the merits of w hich are not determined until trial and upon which he slid not and could 
not very well rely in causing injury to the plaintiff." hi. nt 611. While the argum ent lias 
merit, most courts have ignored it. giving no reason for doing so.

33. These hypothetical situations are taken from Schwartz:, .wi/i/vi note 9, at 122 25.
34. The case law supports this method of calculation rnthei than the now discredited 

procedure o f com paring the p laintiffs negligence lo that of the defendant. S ir  M urray v. 
Pearson Appliance Store, 155 Neb. 860. 54 NAV. 2d 25011954): C am eron v. U nion Auto. 
Ins. Co., 210 Wis. 659. 246 N.W. 4 2 0 11933).

35. See Yazoo & M.V. R.U. v .C urroll. 103 Mils. 830. 6 0 So. 1013 (1912).
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dam age. Suppose p lain tiff was forty  percent negligent, D -l was ten per­
cent negligent and D-2  fifty percent negligent. P la in tiffs  dam ages o f 
$ 1 0 ,0 0 0  arc reduced by his share o f the total negligence, forty  per­
cen t, and  he ob tains a judgm ent against D -l and D -2  fo r $ 6 ,0 0 0 . D -l 
and D -2 will be jo in tly  an d  severally liable to  plaintiff; no right o f  
con tribu tion  exists between jo in t to rtfeasors in W ashington .35

Case 4: A  tw o-party action in w hich both  parties sustain dam ages. 
A utom obiles ow ned and driven by A  and  B  collide. E ach  sustains 
$ 1 0 ,0 r,0 dam age. A  sues B  and B  files a coun terclaim . A  is found 
forty  percent negligent and B  is found sixty percent negligent. A ’s neg­
ligence is I*. *.y percent o f  the to tal, so his dam ages o f  $ 1 0 ,0 0 0  are 
reduced by forty  percent an d  A  is entitled  to recover $ 6 ,0 0 0  from  B. 
L ikew ise, B 's  dam ages o f $ 10,000 are  reduced by sixty percen t and B 
is entitled to  recover $ 4 ,0 0 0  from A . T h e  question  o f se to ff between A  
and B  is discussed la ter.37

Case 5: V icarious liability. A ssum e that a servan t negligently 
drives his m aster’s truck  w ithin the scope o f his em ploym ent, and it 
collides with a ca r being negligently driven by defendan t. Servant is 
guilty o f  twenty-five percen t o f the negligence, an d  defendan t is guilty 
o f seventy-five perccn; o f the negligence. T h e  m aster m ay recover his 
dam ages from  the defendan t, less twenty-five percent. S im ilarly , d e ­
fendant m ay recover his dam ages from  the m aster, less seventy-five 
percent. If the m aster is assum ed not to be negligent in en trusting  the 
truck  to the servant, the calcu lations sim ply are perform ed between 
the servant and  defendant, an d  the m aster is then substitu ted  for the 
servant to  determ ine his recovery.33 But if the m aster were negligent in 
en trusting  the truck to the servant, perhaps know ing tha t the servant 
was chunk, the m aster’s recovery w ould be reduced by his own per­
sonal negligence plus that o f  his servant im puted  to him  under the 
d octrine  o f respondeat superio r.35

C. S tandard o f  A p portionm en t

A prim ary  question arising under a com parative negligence statu te

36. See discussion of contribution  in text accom panying notes 11*1-17 injra.
37. See discussion of setoff in text accom panying notes 6 7 - 7 1 infra.
38. See Dobbs, Act 191 Comparative Neplipenre, 9 Auk. I -  Ui:v. >57, 379 (1955)

I hereinafter cited as l) o b b s |.
39. 1,1.
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should be the basis for app* 
cases reduce dam ages in prof 
tion  am ong com m entators is 
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causing the accident.42 C ert; 
the  sam e percentage o f negli 
is guilty o f  the sam e kind o f 
tinction between the extent t 
accident and the extent to  w 
yond the ken o f  the ju ry .

D . Special Verdicts

T he special verdict has be 
live negligence co n c e p t."  Ui 
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42. Cirana v. Summ er ford. 12 W
43. S trupp v. Farm ers Mutual A
44. liiii■r & Hi l l, supra note 2.
45. See  M aloney, supra  note 15, 
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is w hether it is the relative degree o f  causation o r o f  fault which 
should be the basis fo r apportionm en t o f  dam ages. A lthough som e 
cases reduce dam ages in p roportion  to causation,•|0 the preferred  posi­
tion am ong  com m entato rs is th a t once sufficient causation is estab ­
lished, ap p o rtio n m en t should  be based on the com parative  fault o f  the 
parties.*1 T h is  is the position o f the W isconsin court; it has held that 
negligence is com pared  no t on the basis o f  the kind o r ch a rac te r o f 
causal negligence, o r the num ber o f respects in which the parties were 
negligent, bu t upon each party ’s con tribu tion  to the to tal negligence 
causing  the ac c id en t.'-  C ertain ly  the ju ry  is not required  to attribu te  
the sam e percentage o f  negligence to each party  m erely because each 
is guilty o f  the sam e kind o f  neg ligence.'3 In any  event, a refined dis­
tinction betw een the ex ten t to  w hich the defendan t’s fault caused the 
acciden t and  the ex ten t to  which he was negligent is likely to  be be­
yond the ken o f  the ju ry .

D. Specia l Verdicts

T h e special verdict has been called  the cornerstone o f  the co m p ara­
tive negligence concept. ' 1 U nder a  special verdict, the ju ry  is required 
to  determ ine as findings o f  fact the total am oun t o f dam ages and  the 
percentage o f  negligence a ttrib u tab le  to each party ; the ju d g e  then 
applies the law  and apportions the d am ag es .15 T his procedure is

•to. Baird v. H arrington. 202 Miss 112. 30 So. 2d 82 i 1047).
•11. See  Prosser, supra note 15. at 481; Schwartz, supra note at 125; IJobbs. supra 

note 38. at 361; and Bouchard. A pportionm ent o f  Damages Uniler Comparative Neyli- 
pence, 54 M a ss . L.Q. 125(1972) [hereinafter cites as B ouchard).

42. G rana v .Suinm crford . 12 Wis. 2d 517. 107 N.W. 2d 463 11961).
43. S trupp v. 1-nrmers M utual Auto. Ins.C o., 14 Wis. 2d 158. l09NAV.2d 66011961).
44. Hei-'T & H upt. supra note 2. 8 8.10.
45. See M aloney, supra  note 15,at 171 -72; Prosser poses a scries o f specific questions 

and answers which might appear in a typical case under a special verdict procedure:
I. In operating his autom obile at the tim e of and im mediately preceding the col­

lision. was the defendant.Smith negligent w ith respect to the operation of his car? Yes.
2 .1 f you answer Question I ‘Yes.' then answer this; Was the defendant Sm ith’s negli­

gence a cause of the collision? Yes.
3. In operating his autom obile at the time of and im mediately preceding the co lli­

sion. was the plaintiff Jones negligent with respect to failure to stop before gntering 
the intersection? Yes.

4. If you answer Question 3 'Yes.' then answ er this: Wits the plaintiff Jones's negli­
gence a cause of the collision? Yes.

5. If you answer all of the above Questions I. 2. 3. and 4 'yes.' then answer this: 
What percentage of the total negligence was attributable lo defendant Smith? 60 per 
cent. T o  plaintiff Jones? -10 percent.
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useful to  assure th a t-th e  ju ry  does not apportion  dam ages-d ir sortie 1 
basis o th er than  a com parison  of fault.

M ost com m entato rs support the use o f  special verdicts, especially 
with the pu re  form  o f  com parative negligence.'10 A lthough  the W ash­
ington A c t does not require  special v e rd ic ts ,17 W ashington courts have 
d iscre tionary  pow er to  requ ire  a ju ry  to re tu rn  a special verdict.'48 In 
add ition  to the value o f  special verdicts as an  aid to apportionm ent, a 
special verd ic t requires the ju ry  to find the facts w ithout regard  to  the 
actual ou tcom e of the case .10 It is claim ed that this p rocedure  p ro ­
vides a  m ethod fo r contro lling  the ju ry  in o rd e r to prevent excess 
sym pathy , prejudice, o r bias from  ta in ting  the fact finding p ro cess/'0 
A lso, the special verdict m akes it possible to localize e rro r and save 
sound portions o f  a verdict, w hereas a defect in p art o f  a general ver­
dict destroys the whole v e rd ic t/ '1

A lthough it is difficult in cases con ta in ing  num erous com plex issues 
to  form ulate  satisfactory  special verdicts c ither in the form  o f  fact 
questions or fact findings,52 a  general verdict does not insure tha t the 
ju ry  understood  or follow ed in stru c tio n s/'3 Nevertheless, special ver­
dicts have been opposed as m aking it difficult fo r ju ries to reach

6. W hat is the am ount o f dam ages plaintiff J ones has sustained? S 10.000.
Prosser. supra  note 15. at 497-98.

46. G hiardi and Hogan. Comparative Negligence, 18 D i.ii.nsi I ...I. 537 (1969): Kir- 
chen. Unfairness o f  "M ississippi Type" Comparative Negligence, 2 l o r  Tut: D e f e n s e  66 
(1970): H e f t  & H e f t ,  supra note 2. § 8.10; Prosser, supra note 15, at 497: Maloney, supra 
note 15, at 171-72; liottchard, sap 'a  note 41; Note, Comparative Negligence, A Look at 
the Son'll Dakota Approach, 14 S.D. L. Rr.v. 92 (1969).

Mississippi utilizes general verdicts lather than special verdicts in applying its pure com ­
parative negligence statute. Such use o f  general verdicts in com parative negligence actions 
iias been criticized on the ground that it is not possible to determ ine w hether the ju ry  does, 
in fact, dim inish the recovery it awards in proportion to the negligence attributed to the 
person injured. See H n  r <fi H ta: r, supra note 2. S 3.310.

47. See text accom panying note 3 supra.
48. (a) Special Verdicts. T he court may require a ju ry  to  return only n special verdict 
in the form of a special w ritten finding upon each issue of fact. In that event the court 
may subm it to tlic ju ry  w ritten questions susceptible o f categorical or other brief 
answers o r may subm it w ritten forms of the several special findings which might 
properly he made under the pleadings and evidence . . . .

W a s h . S u p e r .  C i . (C iv .)  It. 4 9 11972).
49. See H n  r & Hi i t .  supra note 2, § 8.10.
50. See  M aloney, supra note 15, at 171-72.
51. See Driver. The Special Verdict— Theory toal Practice, 26 W ash. I.. Rev. 2 1. 22 

(1 9 5 1) [hereinafter cited as D river].
52 . See Driver, supra note 51. at 24: IIi.i t  \  IIi i r . supra note 

supra note 9. at 134.
See H i.i t  i t  III ! i . supra n o te  2, § 1.70 .

S 1.70; Schwartz.
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agreem ent,5’ and  as. lim iting 
tration  o f ju s tic e /’5

E . M ultip le  Parties

M ultiple w rongdoers are  j 
they cause, and  the injured \ 
an ts.50 In theory , the only sij 
tip le party  accident through 
parties in to  cou rt in a single 
cate  the dam ages based on 
plaintiffs will d o  well to  avo 
danger o f ju ry  confusion in 
ants.57

F. E ffec t on  C onflict o f  Li

T here  is no  uniform  ru 
choice o f  law conflicts bets 
negligence and  those apply 
negligence.58 Som e courts 1 
statu te is in effect w here th 
forum  co u rt.50 T h e  ration; 
negligence, by granting  a 
com m on law to persons co 
stantive rights of litigants;0 
trad itional conflict o f  laws 
where the w rong occurred  j

53.

54. See D river, supra note 5 1
55. 5 J. Mooke. F ederai I’kai
56. See M aloney, supra note 1
57. M ultiple party cases arc < 

fault and assessment o f damages ii 
the typical jury , especially with uni 
they may approach a complexity t 
the allocation process. See I'rosse

58. See cases collected at 57 /
59. See Mississippi I’owcr «S: 

1934). classifying Mississippi's cot 
lagliata v. Shipow ners <ft Mcrchat

60. .SVeChisum v. I 'd p s .  22b 
national Uy.. 252 N.Y. i27. 169 h

61. See R e s t a t e m f .n t  o i Co?
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agreem ent,*4 an d  as lim iting the h istoric role o f  ju ries  in the adm inis 
(ration  o f  ju stice .55

E. M ultip le  Parties

M ultip le w rongdoers a re  jo in tly  and severally liable for the injuries 
they cause, and the in jured party  has the righ t to jo in  them  as defend­
an ts .55 In  theory , the only  satisfactory  m ethod o f  dealing  w ith a m ul­
tiple p arty  accident th rough  com parative  negligence is to bring  all the 
parties in to  co u rt in a single ac tion , apportion  the fau lt and  then a llo ­
c a te  the dam ages based on this apportionm en t. H ow ever, in practice 
p laintiffs will d o  well to  avoid w henever possible the com plexities and 
d anger o f  ju ry  confusion inherent in the jo in d e r o f  m ultiple defend­
an ts .57

F. E ffec t on  C onflict o f  Law s

T h ere  is no  uniform  rule by w hich forum  courts  have resolved 
choice o f  law conflicts betw een jurisd ictions em bracing  com parative 
negligence and those applying the com m on law  rule o f con tribu to ry  
negligence.58 Som e courts  have held tha t if a com parative negligence 
sta tu te  is in effect w here the to rt occurred , it m ust be applied by the 
forum  co u rt.5*' T h e  ra tionale  o f  these decisions is that com parative 
negligence, by g ran ting  a right o f  recovery not recognized by the 
com m on law to persons coiitribu torily  negligent, d irectly  affects su b ­
stantive rights o f  litigants;"0 consequently , if such a court follows the 
trad itio n al conflict o f  laws ru le  that the substan tive law o f  the place 
w here the w rong occurred  governs the ac tio n ,"1 it will look to that law

mm,pi

54. See  D river, siiprn note 51. nt 134.
55. 5 J. M o o r e .  F e d e r a l  P r a c t i c e  § 49.05 ( 1900).
56. See M aloney, supra note 15. a t 164-65.
57. M ultiple party  cases are often extremely complex factually. A pportionm ent of 

fault and assessment of dam ages involving three or more parties is a m onum ental task for 
I he typical ju ry , especially w ith only limited time available. W hen special verdicts are used, 
they may approach n com plexity nnd num ber which render the ju ry  totally ineffective in 
the allocation process. See Prosser, supni note 15. at 503— 0-1.

5S. See cases collected at 57 Am. J u r .  2d. Nenli^ence  ii 430 ( 19 7 1).
59. See  Mississippi Power & Light Co. v. W hitescarver, 63 I-.2d 928. 929 (5th C ir. 

1 934). classifying M ississippi's com parative negligence statute as substantive; .\ee o h o  In- 
tagliatn v. Shipow ners St M erchants Towboat Co.. 26 C al. 2d 365. 159 P .2d 1. 8 ( 1945).

60. .SVeChisum v. Phelps, 228 Ark. 936. 3 11 S.\V.2d 297 ( I958): l it/palrick  v. Inter­
national Ry . 252 N.Y. I27. I69N .F.. 112(1929).

61. See R e s t a t  em k n  i o p  C o n i i . i c i s  ii 377 ( 1934).
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I- ..i in  determ in ing  w hether the doctrine o f con tribu to ry  negligence .or-1 
com parative  negligence will con tro l.'’2 T he W ashington court follows 
the trad itional p lace o f  w rong rule,'13 but since it has not yet ch a rac ­
terized com para tive  negligence as a m atter o f  substance o r procedure, 
it is im possible to pred ic t how the cou rt will apply the law in such a 
case.

T h e  M ississippi cou rt has replaced the trad itional, inflexible conflict 
o f  laws ru le  in to rt cases with w hat is know n as the “most significant 
re la tionsh ip  ru le .””'1 U sing this doctrine, the court will apply its own 
com para tive  negligence law w here the forum  state has a m ore signifi­
can t re la tionsh ip  to  the occurrence and parties, even though the acci­
den t causing  the injuries took place in ano ther state adhering  to the 
com m on law  co n tribu to ry  negligence doctrine .113 C onversely, under 
som e m odern  conflicts rules, the court may decide to  apply a co m p ar­
ative negligence statu te  o f  the place o f the wrong, ra ther than  the com ­
m on law ru le  o f  the forum , on the ground that the foreign jurisd iction  
has a s tro n g er in terest in having its law  applied than does the forum.*’”

G . S e to f f

U nder W ashington  law, the court has discretion to allow a setoff o f 
one judgm en t against an o th er when w arran ted  by considerations of 
equ ity .”7 Som e com m entato rs oppose the use o f setoffs in conjunction 
w ith the p u re  form  o f  com parative negligence,”8 and R hode Island 
has responded to  this criticism  by incorporating  in its pure co m p ara­
tive negligence sta tu te  a  provision prohibiting  setoffs.””

,.n [Ktnmu. W hether setoffiis perm ittt
the context o f  insurance els 
found equally  at fault and s 
parative negligence each wc 
the o ther party ’s insurer. 1 
judgm ents w ould cancel cac 
to  insurance com panies, w

................  tage o f the pu re  eom parativi
Proponents o f  setoff, on 

an t’s insurer can  not be e: 
vigorously in the absence o 
ages would not ultim ately b 
the p la in tiffs  judgm ent. T  
counterclaim  on behalf o f 
fendant when the p la in tiff  
fendant’s policy and reach e  

E ncum bering  the pure 
would result in insurance c 
ages apportioned  to their as: 
expected from  the co inpar 
insurer to ignore part o f  the

IV . C O M P A R A T IV E  h 
ON  C O M M O N  LA

62. See  T ri-S tate T ransit C o. v. Monday. 19-1 Miss. 714, 12 So 2d 920. 922 (1943): 
Mississippi Pow er & Light C o. v. W hitcscarvcr, supra note 59; C h isrm  v. Phelps, supra 
note 60; F itzpatrick v. International Ry., supra note 60.

63. See M aag v. Voykovich. 46 Wn. 2d 302, 280 P .2d 68011955): Stone Machinery 
Co. v. Kessler. I W n. App. 750. 460 P.20 6 5 1 ( 1970).

64. See R e s t a t e m e n t  (S e c o n d )  O p  C o n p i . i c t  O r L a w s 8 145 (1971).
65. See M itchell v. Craft. 2 1 1 So. 2d 509. S 16(Miss. 1968).
66. See P run tm cr v. Hilton Hotels In fl. 60 Misc. 2d 840. 304 N.Y.S.2d 335. 344 

(N.Y. App. 1969).
67. See Spokane Security Finance C o. v. Divans. 172 Wash. 418. 20 P.2d 31. 32 

11933).
68. See Flynn, supra note 2 1. at 52: Schwartz, supra note 9, at 126. Counterclaim s, 

and, consequently, setoff problems, do not arise in connection with the •‘not as great as" 
and “slight-gross" forms of com parative negligence, as the plaintiff is permitted to re­
cover only ir his contributory negligence is less than ilia1:«f the other party, thus precluding 
recovery by the o ther party. See  11 Auk. L. R e v . 71. 7 4 1 1956).

69. See R.L G e n .  L a w s  8 9-20-1.1 (1956).
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W hether se to ff is perm itted o r  not becom es im portan t, o f course, in 
the context o f  insurance claim s. I f  both  p lain tiff and defendant were 
found equally  a t fau lt and  sustained equal dam ages, under pu re  co m ­
parative negligence each would recover one-half o f his dam ages from 
the o ther p arty ’s insurer. If  setoffs are perm itted, however, the two 
judgm ents w ould cancel each o ther out. This result, although pleasing 
to insurance com panies, would negate m u ch .o f the intended advan­
tage o f the pure com parative  negligence rule.70

P roponen ts o f  setoff, on the o ther hand , suggest that the defend­
an t’s insurer can  not be expected to argue its client’s counterclaim  
vigorously in the  absence o f setoff, because p ro o f o f  its c lien t’s d am ­
ages w ould not u ltim ately  benefit the insurer by reducing or cancelling 
the p la in tiffs  jud g m en t. T h e  insurer’s failure to establish a strong 
counterclaim  on behalf o f  his client could be very dam aging  to a de­
fendant w hen- the p la in tiffs  recovery exceeded the limits o f  the de­
fendan t’s policy and  reached him personally .71

E ncum bering  the pu re  com parative negligence rule with setoff 
would result in insurance com panies paying less than the to tal d am ­
ages apportioned  to  their assureds; this vitiates the recovery o f dam ages 
expected from  the com parison o f negligence and allows the liability 
insurer to ignore part o f  the risk it contracted  to  bear.

IV. C O M P A R A T IV E  N E G L IG E N C E  A N D  ITS E F F E C T  
ON  C O M M O N  LA W  C O N C E P T S

A side from  these changes in the m echanics o f  negligence law, the 
change to com parative  negligence also m ay arouse controversy  over 
the application  o f  such trad itional com m on law doctrines and  co n ­
cepts as last c lear chance, assum ption o f  risk, res ipsa loquitur  and 
degrees o f negligence. In W ashington, the application o f contribu tion  
and indem nification seem well settled.

A . Last C lear C hance

Before the adoption o f com parative negligence statutes, one o f the 
tools most frequently  em ployed to overcom e the con tribu to ry  ncgli-

70. See t-'lynn, sit pm  note 2 1, at 52.
71. See  Dobbs, Com ptim ilve ts'eplinence, 9 Auk. I.. Iti.v. 357. 3S3 (1955).
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gence ritlc-as-a-com plete b ar to recovery was the doctrine o f l&TClcar 
chance.7'- T his doctrine has been applied to  a  num ber o f recurring 
factual situations to  prevent the p la in tiffs  con tribu to ry  negligence from  
barring  recovery. In  the first ciass o f  cases the defendan t ac tually  p e r­
ceived that the p lain tiff o r  his property  was in peril, and had the o p ­
portunity  to  avoid in juring  him , yet m ade no  effort to  do so. C ourts 
are unanim ous in allow ing recovery in this s ituation .73 In the second 
class of cases the defendan t did not actually  see the p la in tiff but, if  he 
had been diligent, could have seen the p la in tiffs  helpless condition  
and avoided in juring h im .74 T h e  ra tionale  fo r recovery in both  o f  
these factual situations is that the defendant was the last w rongdoer 
and hence the  proxim ate cause o f  the p la in tiffs  in jury .75

B ut this “ last w rongdoer" logic fails in a th ird  m ajor class o f  cases 
in w hich on ly  the p lain tiff, but fo r his con tinued  inattentivcncss, can  
realistically be said to  have had the last chance to  avoid the accident.™  
T hese decisions, w hich nonetheless allow  the p lain tiff to  recover, can ­

72. T he doctrine o f  Iasi clear chance originated in the old English case o f Davies v. 
M ann. 152 Eng. Rep. 588 < 1K42). wherein the plaintiff left his ass in the highway and the 
defendant struck it with his wagon. Dean I’rosscr, a persistent critic of the doctrine, informs 
us that this is the reason it later became known its the "jackassdoctrine." W. PKossr.it. Law 
o f T ott'is Ii 66. at 427 n.3 (4th ed. 1971) |hereinafter cited as I’l to s s ta l .

73. Cases in this category arc legion. Ihn see I’nosstiK. supra note 72, and cases col­
lected in Annul.. 92 A.L.R. 47. 83-86(1934).

74. The W ashington court recognized the applicability o f this branch of the doctrine 
in Mosso v. S tanton Co.. 75 W ash. 220. 134 P. 941 11913). In  that case the court stated 
that the doctrine o f last clear chance will apply ( I ) where the defendant actually secs the 
peril but fails to  exercise norm al caution lo avoid injuring hint aim (2) where the defendant 
does not actually see the p la in tiffs  peril but by the exercise of reasonable care should 
have seen his peril. However, in order for the plaintiff to recover in this latter case it will 
be necessary that the plaintiffs negligence shall have ceased by the tim e or the accident, 
f o r  cases dealing with the second prong o f  hist clear chance, sec Lcftridgc v. Seattle. 
130 Wash. 5 4 1. 2 !8 I*. 302 (1924): Lee v. C otton Itros. C o.. I Wn. App. 202. 460 l>. 2d 
694 11969).

75. See Jam es. Last Clear Chance: A Transitional Doctrine, 47 Y ah  I...I. 704. 710 
11937) (hercinaftei cited as .lames):

The wrong o f  the plaintiff is past and has culm inated— it has conic lo rest, albeit in 
danger. After he could no longer belp himself, the plaintiff has been guilty of no fresh 
wrongdoing, act or omission . . . .  The defendant's negligence is in the past but oc­
curs later in point of tim e than p lain tiffs does, and there is nothing artificial or forced 
in calling him the last w rongdoer.
76. '['his class o f cases is best characterized by the old W ashington case o f l.ocke v.

Puget Sound Ry.. 100  W ash. 432. 171 P. 242 1 1918). In Locke  a man hard o f hearing
approached a street car track without looking litr cars and was struck when he walked into
the oncoming car's path. Had the plaintiff bothered to look, lie could easily have avoided 
the accident by stepping from  the path. The street ca rd tiv e r had looked and began sound­
ing his horn, but foolishly did not attempt to  apply the brakes until it was loo late for him  
to stop. Whose negligence was "last"? Clearly the plaintiffs, for by merely stepping aside 
right up to the moment o f  impact lie could have avoided the accident while an applica­
tion of the brakes by the m otorm an at such a late lime would have been useless. Ncvcrthc-

i  112 .U .S tU t ... n o t be justified, on  the usual 
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n o t be justified on the usual ground that the defendant was the proxi­
m ate cause o f  the accident. B ecause o f the doctrine 's logical incon­
sistency in this, third  class o f  cases and because its application in all 
th ree classes o f  cases has the  effect o f placing the entire loss on the 
defendan t despite the p la in tiffs  negligence, most writers have urged 
the doctrine be d iscarded w ith  the passage o f  com parative negligence 
s ta '- .tes .77

N evertheless, not all states which have adopted  com parative negli­
gence statu tes have d one  aw ay with the doctrine. L ast clear chance and 
com parative  negligence exist side by side in N ebraska,78 South D a­
k o ta ,78 and G eorg ia .80 In  A rkansas81 and  M ississippi82 it is u n ­
clear w hether the doctrine  has been re tained. T h e  W isconsin Suprem e

C om parative  N eligcncc

less, the W ashington court hclti the doctrine applicable to such a situation and the railway 
was held liable. Locke  is cited in Jam es, supra note 75. at 713.

T he Locke  decision was subsequently followed in N orton v. C ity of Seattle. 113 Wash. 
408. 194 P. 373 (1920). another street car accident case wherein a deaf and dum b child 
darted out in front of the streetcar and although seen, was struck anyway when all the 
gripm an did was to  sound the gong without slowing down.

77. See, e.p., Paossr.u..'///»« note 72. at 427; Jam es, supra not? 75; and M acIntyre, The 
Rationale o f  Last Clear Chance, 53 H a k v . I.. Rr.v. 1225 (1940). In Professor M acIntyre's 
words. "The whole last clear chance doctrine is only a disguised escape, by way of com ­
parative fault, from contributory negligence as an absolute bar. and serves no useful pur­
pose in jurisdictions which have enacted apportionm ent statutes." Id. at 1251.

78. See Bczdck v. Patrick. 170 N eb. 522. 103 NAV.2d 3 18 1 1960).
79. .SVcUlach v. W yman. 78 S.D. 504. 104 NAV.2d 817 11960).
80. Southland Butane G ns Co. v. Blackwell. 2 11 G a. 665. 88 S.E. 2d 6 1 1955). The 

G eorgia result, it should be noted, is dictated by the peculiarity of that state's statute which 
declares:

If the plaintiffby ordinary care could have avoided the consequences to himsclfcaused
by the defendant's negligence, lie is not entitled to recover. In other cases the defen­
dant is not relieved, although the plaintiff may in some way have contributed to the
injury sustained.

G a. Coin A n n . 8 105-603 11968).
The first sentence of the quoted statute has been construed as a p lain tiff's  last clear 

chance doctrine. See Southern By. v. W ilbanks. 67 F.2d 424 (5th C.'ir. 1933); United 
States v. Flem ing. 115 F.2d 314 (5th C ir. 1940). The second sentence is the basis for 
com parative negligence in G eorgia. For an article criticizing the retention of Inst clear 
chance in G eorgia, sec N ote. 1 G a .  B.J. 500. 505 (1964). wherein the author slates 
that the statute, by retaining the last clear chance doctrine, encroaches on and to that 
extent im pairs the sym m etry o f the rule of com parative negligence.

81. See F.d Hopson Produce C o. v. M unoz. 230 Ark. 179. 321 SAV.2d 203 (1959) 
(dicta indicating that, had the factual situation been one in which the doctrine o f "dis­
covered peril" (the equivalent of hist clear chance) could properly have been applied, the 
trial judge would have erred in refusing to instruct the jury on the doctrine). Hut see 
Ucppeto v. Raymond. 172 F. Supp. 786IW .D . A ik. 1959)(dicta).

82. Several federal courts construing the Mississippi statute have concluded that the 
doctrine, while of dim inished im portance, is still alive in that state. See Illinois Central 
R.R. v. Underwood, 235 F .2d 868 (5th C ir, 1956). and Brand v. Baker. 324 F.2d 213 
(5th C ir. 1963). in which the court assumed the doctrine applied but found it inappli­
cable to the factual situations before the court.
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ically  d issim ilar contexts.88 D espite som e apparent, vacilla tion ,80 the 
W ashington court has recognized the doctrine in m ost situations. N ev­
ertheless, in the m aster-servant setting the doctrine  has been explicitly 
ab ro g a ted 81 and  there are ind ications it will also be held to  be unavail­
ing in  o thers.82 W here the  doctrine  does survive, the W ashington 
co u rt until recently  had com pounded  the confusion by  distinguishing 
assum ption o f risk from  the closely analogous if  n o t identical m axim  
o f volen ti non  Jit injuria, ho lding th a t the fo rm er applies to  cases involv­
ing an  express consensual accep tance o f  a  risk know n o r unknow n a t 
the tim e o f agreem ent, while the la tte r applies only  to a un ilatera l 
assum ption  o f  a know n risk.83

W ith  the adop tion  o f a com parative  negligence sta tu te , assum ption 
o f  risk  logically should be abandoned ; the p la in tif fs  vo luntary  expo­
sure to  an  apprecia ted  risk m erely should  increase his p roportion  o f 
fau lt fo r com pu tation  purposes. Nevertheless, this reasoning has not 
been uniform ly  adop ted  by the courts. M ississippi,84 G eorg ia ,8'’ South

89. Dean Prosser divides assumption of risk into three main categories: ( I) Where 
the p lain tiff in advance has given his consent to relieve the defendant o f a legal duty to­
wards him : 12) where the plaintiff voluntarily enters intosom e relation with the defendant, 
with knowledge the defendant will not protect him against risk; and (3) where the plaintiff 
already is aw are o f the risk created by the defendant's negligence but nevertheless pro­
ceeds lo  encounter it. Pkosseii. supra note 72. at -139.

90. It was thought at one time that the doctrine had been put to rest in W ashington. In 
Fcigubaum  v. Brink. 66 W n. 2d 125. -101 P .2d 642 (1965). the court held the doctrine of 
assum ption of risk unavailable in a landlord-tcnnnt situation where the lessor was under a 
duty lo  repair and maintain com m on areas. Language in the case indicated that the court 
might have been willing to abrogate the doctrine completely. A case decided soon after 
Fcigubaum . however, makes clear that a broad reading of the decision would be incorrect 
nnd that the doctrine has survived. See <•.,<*., Perry v. Seattle School Dist.. 66 Wn. 2d 800. 
405 P.2d 589(1971). ,

91. Siragusa v. Swedish Hosp. 60 Wn. 2d 3 10. 373 P .2d 767 (1962). In Siracusa plain­
tiff nurse was injured at her place of em ployment when a door with a hook on it was un­
expectedly opened by a patient and the hook struck her on the upper portion of her back. 
Jn  reversing the judgm ent o f dismissal in favor of the defendant hospitnl. the court held 
that ifnn  em ployer negligently fails in his duty to furnish his employees with a reasonably 
safe place to work, the employee will not be denied recovery simply because he was aware 
or should have known of the dangerous condition. Bather, knowledge and voluntary ex­
posure to the risk were held properly considered as factors in determ ining whether the em ­
ployee was contributorily  negligent.

92. Sec, e.g.. Fcignbaum  v. Brink, supra note 90.
93. See Hogcnson v. Service A rm am ent Co., 77 Wn. 2d 209, 215 n.2. 461 P.2d 

3 1 1 (1969). See also Walsh v. West Coast C oal Mines. 31 Wn. 2d 396. 197 P.2d 233 
(1948): Bailey v. Safeway Stores, 55 Wn. 2d 730. 349 P .2d 1077 (I960). Bui see Lyons 
v. Bedding C onstruction Co.. 83 Wn. 2d 86, 515 P.2d 821 (1973).

94. W hile Mississippi retains the doctrine in most cases, the Legislature has made 
the doctrine inapplicable in the master-servant relationship. See Miss. Cont: A n n . 8 
1456 11917). For a recent Mississippi decision to the clTcct that assumption of risk 
will still be applied absent such a relationship, see United Booling and Siding Co. v. 
S edeld . 222 So. 2d 406 (Miss. 1969). .  . . . .

95. In G eorgia the assumption of risk by the plaintiff or p lain tiffs deceased is an-
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D ako ta ,”'1 and A rkansas”7 all apparen tly  retain  the d octrine  as a com - 
plete b a r to  recovery. W isconsin has abolished it. B ecause the opinions 
by the W isconsin court provide the most lucid analysis, this note will 
deal only  w ith the experience o f th a t state.

W isconsin’s abandonm en t o f assum ption o f risk had  its genesis in 
M cC onville  v. Sta te  Farm  M u tu a l A u to m o b ile  Insurance C o,m  in 
w hich a guest in the defendan t’s c a r  sued the d river for injuries sus­
tained as a result o f  negligent driving. B oth the p la in tiff and defendan t 
had been d rink ing  at a  tavern shortly  before the accident and  were on

other instance, along with last clear chance, where the com parison under the statute 
will not be made. W hen the plaintiff knowingly and voluntarily puts him self in o b ­
vious peril o r exposure to injury without some reason o f  necessity o r propriety in 
so doing he may not recover notw ithstanding the fact the defendant negligently in­
jured him . F or statem ents of this general proposition, sec C olum bia R.R. v. Asbcll. 
133 G a. 573. 66 S.E. 902 (1909); Southland Butane G as Co. v. Blackwell. 211 G a. 
665, 88 S.H.2d 6 (1955): and. more recently. Henry G rady H otel.C 'orp v. Watts.
119 Gu. A pp. 251. 167 S.E.2d 205(1969).

96. A ctually the authority  in South D akota is very weak. Ravcrty v. G oetz, 82
S.D. 192. 143 N.W. 2d 859 (1966). does make passing reference, however, to the fact 
that defendant's negligence, p laintiffs negligence, proxim ate causation and assumption 
of risk are all mutters to be decided by the trie r of fact.

97. A lthough there arc no reported Arkansas state court cases in which the doc­
trine has been challenged, several federal courts in A rkansas reluctantly have held that 
the doctrine retains its vitality. The leading case is H arris v. Hercules. Inc.. 328 F. 
Supp. 360 (F..D. Ark. 1971). tiff 'd , 455 F.2d 267 (8th C ir. 1972), in which an 
action was brought for personal injuries sustained by the plaintiff when the boom 
o f a crane he was operating came into contact with tin uninsulated high voltage power 
line. P laintiff squarely presented the court with the argum ent that with the adoption of 
the com parative statute Arkansas would preclude use of the doctrine as a complete bai 
to recovery. W hile recognizing that assum ption of risk was inconsistent with the philos­
ophy o f com parative negligence. Judge Fisele Iclt bound by the state courts' seemingly 
uncritical acceptance of the doctrine and held that the plaintiff was completely barrcil 
from recovery.

As Judge Eisclc points out. language in two Arkansas stale eases. J. Paul Smith Co. 
v. T ipton. 237 Ark. 486. 374 S.W.2d 176 (1964). and Hass v. Kcsscll. 245 Ark. 361. 
432 S.W.2d 842 (1968). indicate that assum ption o f risk would not be applicable to 
a guest's suit against his host. The judge is correct in his conclusion, however, that 
this reading woidd be inconsistent with the actual disposition of the claim  that arose 
in those cases and with language in other stale cases.

The Eighth C ircuit reluctantly affirmed Harris. noting that two federal judges in 
A rkansas were now in agreem ent that assumption of risk was still viable in Arkansas 
and that an appellate court should defer to a local federal judge's view of state law 
rather than seek to substitute its own rule. The other decision referred lo is Rhoads 
v. Service Machines Co., 329 F. Supp. 367 (E.L). Ark. 1971) wherein Judge Henley u n ­
equivocally states:

The A rkansas com parative negligence statute . . . did not abolish the com ­
mon law defense o f assumption of risk, nnd it now seems established in A r­
kansas that in most tort situations assumption o f risk, if established, is a complete 
defense to an injured person's claim  for damages. 

h l.n l  3 7 1 n.2.
98. 15 Wis. 2d 374. 113 N.W .2d 14 (1962).
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102. See Harris, 328 F. Supp
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th e ir w ay to  a C hristm as party  when it occurred . T h e  ju ry  found the 
d riv er eighty-five percent negligent and  the p la in tiff guest fifteen per­
cen t negligent. H ow ever, it also found the guest to  have assum ed the 
risk and  thus barred  from  recovery. T h e  W isconsin cou rt reversed and 
held a guest’s assum ption o f risk no longer to  be a sep ara te  defense; if 
a guest’s exposure o f  him self to a p a rticu la r hazard  was unreasonable, 
such conduct was negligent and subject to  the com parative  negligence 
sta tu te . A lthough  M cC onvillc  dealt w ith only the host-guest s itua­
tions,!,!' the  subsequent case o f D ip p e l'V . S c ia n o m  ex tended  the 
ru le  to  p roducts  liability. T h e  court observed th a t assum ption o f risk 
by a user o f  consum er products, resulting from  a failure to exercise 
reasonab le  care , could  be considered negligence by the p la in tiff to 
be co m p ared  to the d efendan t’s negligence.

U nfortunate ly , in neither decision was the best reason fo r ab ro g at­
ing the do ctrin e  well a rticu la ted— the fact that re ten tion  of assum p­
tion  o f risk, “ in all probability  . . . defeats the basic in ten tion  o f 
th e  sta tu te  since it continues an absolute b a r in the case o f one im ­
p o rtan t, and  very com m on, type o f negligent conduc t on the part o f the 
p la in tiff.” 101 A dditionally , it could have been pointed out th a t in 
those states w hich have retained both  the doctrine  and a com parative 
negligence sta tu te , a good deal of confusion has reigned, confusion 
w hich at least one federal ju d g e  has described as “ the na tu ra l result 
o f  perm itting  the u tilization o f  the assum ption o f  risk d octrine  lo be 
ex tended  to areas w here it should have no applicab ility , adding , as 
it docs, no th ing  to a straigh tforw ard  analysis in term s o f  negligence 
and  co n trib u to ry  negligence— nothing, that is, except confusion and 
anom alous results.”

T h e  W ashington Suprem e C o u rt has apparen tly  accepted this rea-

C o m p ara tiv e  N eligence

99. The court noted also that present day customs and com m unity altitudes toward 
the use o r the autom obile arc out o f  line with the old notion that a guest rides as 
a mere supplicant, 113 N .W .2d at 16.

100. 37 Wis. 2d -143, 155 N.W. 2d 55 (1967). In Dippel the plaintiff and others 
were skidding a pool table along a tavern flour lo gel it into a playing position. One 
o f the legs collapsed, crushing plaintiffs foot, and he sued both the tavern owner and 
the m anufacturer.

W hile the strict liability discussion in Di/i/irl is dicta, a later case. G ics v. Nisscn 
C orp., 57 Wis. 2d 371. 204 N.W. 2d 519 (1973). held products liability actions were 
subject to the com parative negligence rule. F or the same holding, see llagenbuck v, 
Snap-O n-T oolsC orp . 339 F. Supp. 676 (W.D. N.M. 1972).

101. See  Paossi.tt, supra note 72, at 457.
102. See Harris, 328 F . Supp. at 364.
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' k.ij«:i|’* soiling  a s  well as .o f W isconsin’s in terp re ta tion  o f  its s ta tu te  in M cC o n -, . . .
ville, an d  has indicated  in d ic ta  th a t the doctrine  will be abandoned 
once-the-new  A c t becom es effective.103 A gain , it should be em phasized 
th a t those elem ents w hich have constitu ted  assum ption o f  risk will still 
be considered  by the ju ry , b u t in a w eighing o f fau lt ra th e r than  as an 
abso lu te  b a r to  recovery.

C. R es  Ipsa L o q u itu r

U n d er the doctrine  o f  res ipsa loquitur, in certain  circum stances the 
trie r o f  fact is allow ed, but no t com pelled, to infer that the defendant 
was negligent. T h ree  conditions generally are required  for the doctrine 
to  : ply: (1) T he accident m ust be o f  a kind w hich ord inarily  docs not 
occu r in the  absence o f som eone’s negligence, (2) it must be caused by 
an agency o r instrum entality  within the “exclusive con tro l” o f  the de­
fendan t and  (3) it m ust not be caused by any voluntary  act o r con tri­
bution on the p art o f  the p la in tiff.10,1

T h e  W isconsin cou rt held in T urk  »>. H. C. Prange C o .m  that pas­
sage o f  the com parative negligence sta tu te  negated the th ird  requ ire­
m ent o f  the doctrine and th a t negligence by the p lain tiff is considered 
in com paring  the respective negligences ra th e r than  in applying res 
ipsa loquitur. A federal court in M ississippi,,0G on the o ther hand, 
took  the position tha t res ipsa loquitur  was not applicab le in an action 
w here the evidence indicated  that the p la in tif f ’s deceased had been 
co n tribu to rily  negligent.

In W ashington, w here the p rim ary  effect o f  the doctrine  is to p ro ­
tect the p la in tiff from  a nonsuit, the W isconsin approach , re tain ing

103. See  Lyons v. Redding Construction Co., S3 Wn. 2d 86. 95-96 . 515 I’,2d 821, 
826(1973).

101. W. P ro s s i-k . L a w  ot T o m s, § 39 1 3d cd. 196-1): 9 J. W io m o u i:. K v id ln c k  
S 2509 (3d ed. 1940). The W ashington court, while cognizant of the pitfalls or such it 
form ulation, has accepted the stated requirem ents. See, e.g., Horner v. N orthern 
l\ic . Beneficial Ass’n. Hosp., Inc.. 62 Wn. 2d 351. 382 I’.2d 518 (1963); Miles v. St. 
Regis Paper Co., 77 Wn. 2d 828. 467 P.2d 307 (1970).

105. 18 Wis. 2d 547, 119 N .W .2d 365 (1963). In Turk  it mother was injured 
when she fell v die attem pting to release her son whose galosh had become caught 
in a departm ent store escalator. See utso G hiardi. Kcs //>.v« Lor/nilor in Wisconsin, 
39 M a iu j. L. Rt:v. 361 (1956). For more recent Wisconsin cases following the Turk 
decision, see Fchrm un v. Smirl, 20 Wis. 2d I. 121 N .W .2d 255 (1963) (medical mal­
practice): W elch v. Ncisitts. 35 Wis. 2d 682. 151 N .W .2d 7*5 (1967) ifcrtilizci bags 
fell on plaintiff).

106. Fourn ier v. U nited Slates. 220 F. Supp. 752 (S.D. Miss. 1963).
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only  the first tw o elem ents o f the doctrine, is p re ferab le .1,17 P resum ­
ably, the reason fo r the third requirem ent was that little rcason-exists 
to  perm it a case to go to the ju ry  on res ipsa loquitur  if the p la in tiff 
is barred  from  recovery because o f  his con tribu to ry  negligence. W ith the 
passage o f  the new A ct this ra tionale is no  longer present.

D. Degrees o f  Negligence

It is well established in W ashington that the con tribu to ry  negligence 
o f  a  p la in tiff docs not b ar his recovery fo r “wilful o r  w an ton” conduct 
by the defendan t. W hile o ther ju risd ictions take a con trary  v iew ,'os in 
W ashington the leading case o f A dkisson  v. Seattle™'' has been co n ­
sistently follow ed. It is logical to assum e, therefore, that u nder co m ­
parative negligence conduct which is wilful o r w anton will not be su b ­
jec t to  com parison  under the A ct. A defendan t can scarcely seek to 
m itigate his own liability for strik ing the p la in tiff by attem pting  to 
show  that the p lain tiff was clum sy.

O n  the o th er hand, “wilful o r w an ton” m isconduct— w hich has 
been defined as including a m ental state  o f in tention or at least co n ­
scious aw areness that injury w ould "likely"  o r "probably"  resu lt— is 
not the sam e as “gross” negligence.110 In W ashington, gross negli­
gence has been defined as failure to exercise “slight ca re .” " 1

107. See Zukowsky v. Hrown, 70 Wn. 2d 586. -188 P. 2d 260 (1071). The court 
points out that in some instances the effect is stronger. F or example, in sonic cases, 
absent exculpatory evidence preslnted by the defendant, the plaintiff is entitled to 
a directed verdict. In other cases the inference of negligence is so strong that a legal 
presumption arises which the defendant must overcome by a preponderance of evi­
dence. Finally, there can licenses where the presumption is conclusive.

108. See, e.g., Billingsly v. Westrac Co. 365 F'.2d 610 (8th C'ir. 1066), in ter­
preting A rkansas law. Judge Blackman, writing for the court, stated that as used in 
Arkansas "wilful and wanton" arc viewed simply as a brand o f negligence and are 
thus subject to  that state's comparative negligence law. Judge Blackman noted in pass­
ing that "the purpose of a com parative negligence statute is thwarted whenever there 
is a judicial characterization id' an act as som ething other than negligence." /</. at 
623. See also the Aiknnvas slate case of lla rk rid er v. Cox, 232 Ark. 165. 33d S.W.2d 
875 (1966). iiimicil in Hllling.dy.

109. <12 W n. 2d 67(i. 258 P.2d -161 (1953). The court distinguished wilful from 
w anton misconduct on the grounds that the form er is characterized by an intent to 
do the act plus conscious awareness that it will probably cause injury while the Ini- 
tr is characterized by intent to do the act plus total indiffeicncc as to  whether the 
act will cause injury.

110. T he /Idlilssim  court defined "wiirulncss" and "wantonness" in these terms, 
/r /.n l 684 n. 110.258 I’.2d nt 466.

I l l  See, e.g., I lanscn v. Pauley. 67 Wn. 2d 345, 407 P.2d 8 11 11965).
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T h e  distinctibn-betw een—wilful o r w an ton” m isconduct and '‘gross” 
negligence, seem ingly slight, becom es im portan t chiefly for purposes 
o f  the W ashington host-guest statu te which allows a  guest to  recover 
fo r e ither “in ten tional” m isconduct o r  “gross negligence.” 112 A doption 
o f  the new A ct is likely to  cause som e confusion, because w hile “ in ten­
tional"  m isconduct seems identical to “wilful and  w anton” m isconduct 
and  thus not subject to com parison, “gross” negligence is still a form 
o f  negligence and thus should be subject to co m p ariso n .113 T his dis­
tinction  m ay require  the trier o f  fact to  specify w hether the guest is a l­
low ed o  recover because the host's conduct was “ in ten tional” o r be­
cause it was “grossly negligent." O nly in the la tter case should com ­
parison w ith  any negligence by the guest be m ade.

E. C ontribu tion  and Indem nification

Indem nification  and contribution arc two postjudgm ent m ethods 
by w hich a losing defendant can  shift the burden  o f liability to another 
party . Indem nification shifts the entire liability im posed by a ju d g ­
m ent on to  the shoulders o f the indem nifier;11'1 contribu tion  shifts only

112. W a s h . K e v . C o d e  !i -Jfi.OK.OSO (1863) provides:
N o person transported by the owner or operator o f it motor vehicle ns an in­

vited guest or licensee, without payment for such transportation, shall have cause 
i ' f  action for damages against such owner or operator for injuries, death or loss, 
in the case of accident, unless the accident was intentional on the part of the 
ow ner or iperator. o r the result of said ow ner's or operator's gross negligence or 
intoxication, and unless the proof o f the cause of action is corroborated by com 
potent evidence or testimony independent of. or in addition to. the testimony of 
the parties to the action; Provided. T hat this section shall not relieve any owner 
o r operator of a m otor vehicle from liability while it is being dem onstrated to a 
prospective purchaser.
113. S ir  Stevens v. M urphy. 69 Wn. 2d 939. 947 -18. 421 l ' .2d 668. 67.3 (1966). 

where the court slated: "Gross negligence . . . differs in kintl front 'willful miscon­
duct': the former, by definition, is still negligence—a lack of c a re -a lth o u g h  of a 
degree substantially greater than that which adheres in ordinary negligence." (em ­
phasis added) S ie irnx  involved an action by a child against his parent wherein the 
court held that in order to recover against tlie parent, the child must show wilful or 
wanton misconduct ra ther than simply gross negligence. There is no reason to believe, 
however, that the meaning of willful and wanton will differ under the hnst-gucst sta t­
ute. S ir ,  e.g.. Nisi v. T udor. 67 Wn. 2d .322. 407 l\2 d  798 (1965).

114. In W ashington, when the tortfeasors who have caused injury to a third 
person are not in piirl tlelii in, the negligence of one being prim ary or active while the 
negligence of the o ther is passive, if the parly guilty o f the passive negligence is held 
liable he is entitled to indem nity from the wrongdoer guilty o f the prim ary negli­
gence. S ir , t'.fi., Kufener v. Scott. 46 Wn. 2d 240. 280 P.2d 2-10 ( 1955 ). If on the 
other hand the party guilty of active negligence is held liable, he is not entitled to 
indem nity fiom  the tortfeasor guilty o f only passive negligence. S ir ,  e.g., Keefer Queen 
Co. v. M arine Construction. 73 Wn. 2d 783. 440 P.2d 453 (1968).
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a p o itio n  o f  the loss. A n indem nifier sim ply steps in to  the indem nified 
p arty ’s shoes afte r the negligence between the p lain tiff and the indem ­
nified party  has been apportioned . T hus, the com parative  s tatu te  should 
have no effect on indem nification.

C o n trib u tio n , in those jurisd ictions w hich perm it it, shifts only a 
portion  o f  the liability fo r a judgm ent. W hen judgm ent is had against 
only  one o f  tw o o r m ore jo in t tortfeasors, the party  held liable is entitled 
to a pro  ra ta  con tribu tion  from each o f the o ther liable parties (for ex ­
am ple, if three parties are liable and one is forced to pay $ 1 2 ,0 0 0 , he 
is en titled  to  $ 4 ,0 0 0  from  each o f the o ther two parties). T h is  ru le o f 
pro ra ta  con tribu tion  has been criticized for its prem ise, false in m any 
instances, that all the tortfcaors were equally  at fault. T o  prevent the 
anom aly  o f  having a com parative negligence sta tu te  but a rule o f c o n ­
tribu tion  w hich im poses on each defendant a p ro  ra ta  liability reg ard ­
less o f  his degree o f  fault, the W isconsin cou rt has adop ted  a rule that 
the con tribu tion  o f each should be apportioned  accord ing  to the p e r­
centage o f negligence attribu ted  to  e a c h .115

W ashington  courts, however, have not accepted even the trad itional 
p ro  ra ta  ru le  o f co n trib u tio n .M,i Unless the present rule is changed, 
therefore , it will be possible for a p lain tiff w ho is five percent negli­
gent and dam aged  to the extent o f  $ 1 0 ,0 0 0  by D -l and D -2 to p ro ­
ceed against D -l w ho is five percent negligent ra ther than D -2 who is 
ninety percen t negligent and recover $ 9 ,5 0 0 . D -l will be unable to 
seek con tribu tion  from  D -2. T he court might m itigate this obviously 
un just ou tcom e, even w ithout perm itting  con tribu tion  am ong to rt­
feasors, by com paring  the p la in tiffs  negligence only with the negligence 
o f th a t defendan t he has chosen to hold responsib le.117

115. See llielski v. Schulze. 16 Wis. 2d I. I !•) NAV. 2d 105 11962).
116. See, e./f., C ity o f Tacom a v. Donnell. 65 VVnsli. 505. I IK I*. 6-12 (1911);

Scuttle v. Peterson tX; Co., 99 Wash. 535. 170 P. MO (I9IK). This rule against
contribution has hecn critici/erl by Puossiat. xnpw  note 72, at 307. as perm itting "the 
entire burden o f a loss, for which two defendants were equally, unintentionally re­
sponsible to be shouldered onto one alone, according to the accident of a successful 
levy of execution, the existence of liability insurance, the p laintiffs .whim or spite, 
or his collusion with the other wrongdoer, while the latter goes scot free."

117. See N ote. Coin/m im ice Negligence in U'yoni/u.e, K I.ano .V WAir.it I.. Ki v.
596 (1973) and Cam pbell. Ten Ycurx o f  Coniiuinilive Negligence, I- /I Wis. I., Ki:v,
2K9. As these articles point out. the common law rule o f jo in t nnd several liability, 
not com parative negligence statutes, produces such an unjust result.
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W ashing ton’s new A ct initially will raise a num ber o f  issues not 
encountered  in a state w hich adheres to  the old  rule o f  contribu tory  
negligence. W hile em pirical research indicates that litigation reaching 
the actual tria l stage is no t likely to increase d ram atica l'y , im portant 
questions arise ab o u t the A ct’s fu ture effect on  w hat previously had 
been considered well established doctrine o r practice. F ortunately , 
W ashington’s B ar and Bench will be able to draw  upon the practical 
experience and  judicial decisions o f sister states which a lready  possess 
substan tial experience w ith the com parative negligence concept. T he 
law o f  these foreign jurisd ictions can not provide pat answ ers to all 
o f the issues, o f  course; indeed, when these states have addressed the 
issues at all, they have com e to varying conclusions. T his note has a t­
tem pted only  to identify and  discuss som e o f the ram ifications o f  the 
new A ct, and  to provide counsel w ith au tho rity  and  argum ents on both 
sides o f  issues which soon will be litigated in W ashington.

Jo e l E. Sm ith  
A lan  D. C am pbell
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ically dissim ilar contexts.81' D espite som e apparen t vacillation,110 the 
W ashington court has recognized the doctrine in most situations. N ev­
ertheless, in the m aster-servant setting  the doctrine  has been explicitly 
ab rogated111 an d  there are indications it will also be held to be unavail­
ing in o th ers.1'2 W here the  doctrine  docs survive, the W ashington 
co u rt until recently  had com pounded  the confusion by distinguishing 
assum ption o f  risk from  the closely analogous if  not identical m axim  
o f  volenti non  f i t  injuria, ho lding th a t the fo rm er applies to cases involv­
ing an  express consensual accep tance o f a risk know n o r unknow n at 
the  tim e o f  agreem ent, w hile the latter applies only to a un ilatera l 
assum ption o f  a  know n risk .1'2

W ith  the adop tion  o f a com parative negligence statu te , assum ption 
o f  risk logically should  be abandoned ; the p la in tiffs  vo luntary  expo­
sure to  an apprecia ted  risk m erely should increase his p roportion  o f  
fault fo r com pu tation  purposes. N evertheless, this reasoning has not 
been uniform ly  adop ted  by the courts. M ississippi,1"  G eorg ia ,1'5 South

89. Dean Prosser divides assumption of risk into three main categories: ( I) W here 
the plaintiff in advance lias given his consent lo relieve the defendant o f a legal duty to­
wards him ; (2) where the plaintiff voluntarily enters intosom c relation with the defendant, 
with knowledge the defendant will not protect him  against risk; and (3) where the plaintiff 
already is aw are o f the risk created by the defendant's negligence but nevertheless p ro­
ceeds to encounter it. Pitossmt, supra note 72. at *439.

90. It was thought at one tim e that the doctrine had been put to rest in W ashington. In 
Fcigubaum  v. ft rink. 66 W n. 2d 125. 401 P.2d 642 (1965), the court held the doctrine of 
assum ption o f risk unavailable in a landlord-lcnant situation where the lessor was under a 
duty to repair and m aintain com m on areas. Language in the case indicated that the court 
might have been willing to abrogate the doctrine completely. A case decided soon after 
Feignbaum . however, makes clear that a broad reading of the decision would be incorrect 
and that the doctrine has survived. See c-n., Perry v. Seattle School Dist.. 66 Wn. 2d 800. 
405 P.2d 589 (1971).

91. Siragusa v. Swedish I losp. 60 Wn. 2d 310. 373 P .2d 767 11962). I n Siraftusa p lain­
tiff nurse was injured at her place o f employment when a door with a hook on it was un­
expectedly opened by a patient and the hook struck her on the upper portion of her back. 
In reversing the judgm ent o f dismissal in favor o f the defendant hospital, the court held 
that if an em ployer negligently fails in his duty to furnish his employees with a reasonably 
snfc place to  work, the employee will not be denied recovery simply because he was aware 
or should have known of the dangerous condition. Pat her. knowledge and voluntary ex­
posure lo the risk were held properly considered as factors in determ ining w hether the em ­
ployee was contribulorily  negligent.

92'. See, v.g., Fcigubaum  v. Urink, supra note 90.
93. S ix  llogenson v. Service A rm am ent Co., 77 Wn. 2d 209. 215 n.2. 461 P.2d 

311 (1969). S i t  also  W alsh v. W est Coast Coal Mines. 31 W n. 2d 396. 197 P .2d 233 
(1948); Bailey v. Safeway Stores. 55 Wn. 2d 730. 349 P.2d 1077 (I960). Uni see Lyons 
v. Redding C onstruction C o.. 83 Wn. 2d 86, 515 P.2d 821 (1973).

94. W hile Mississippi retains the doctrine in most cases, the Legislature has made 
the doctrine inapplicable in the master-servant relationship. See Miss. Com: A n n . ii 
1456 (1917). For a recent Mississippi decision to the effect that assumption of risk 
will still be applied absent such a relationship, see United Roofing and Siding Co. v. 
Scefeld, 222 So. 2d 4 0 6 (Miss. 1969).

95. In G eorgia the assum ption of risk Oy the plaintiff or plaintiff's deceased is an-
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adverse witnesses or the right to inspect documents unless the parolee 
has indicated previously that lie will physically harm an informant it 
the informant’s identity is disclosed. Third, pending the Board’s review 
of the hearing record, the parolee should not be returned to prison but 
should be confined in the area where he normally resides. If the Board 
decides to revoke parole, the Board should meet with the parolee to 
discuss mitigating factors and disposition alternatives before making the 
final decision to reimprison the parolee.

G L E N N  K. N E L S O N *

Comparative Negligence Legislation: 
Continuing Controversy Over 
The Doctrine of Assumption 
Of the Risk in Oregon

—  t

T he Oregon legislature has enacted a comparative negligence statute 
which, unlike similar statutes passed by other states,* explicitly abolishes 
assumption of the risk, along with contributory negligence, as a total 
bar to recovery:

• •
C ontributory negligence, including assumption of the risk, shall not bar recov­

ery in an action by any person or his legal representative to recover damages for 
negligence resulting in death or injury to person or property if such negligence 
contributing to the injury was not as great as the negligence of the person against 
whom recovery is sought, but any damages allowed shall be diminished in the 
proportion to the amount of such negligence attributable to the person recovering.2

The statute’s reference to assumption of the risk has created a major 
interpretive task for Oregon courts. If viewed as a doctrine conceptually

* T hird-year student, School of Law, University of Oregon.

1 T he legislature of Wisconsin, from which Oregon borrowed its comparative 
negligence statute, made no mention of assumption of the risk in the language of 
its statute hut left the initiative to the courts, which subscquci tly abolished 
assumption of the risk by judicial fiat iu McConville v. S tate Fr m Mut. Auto 
Ins. Co., IS Wis. 2d 374, 113 N.W.2d 14, 19 (1962). The Wisconsin court held 
th a t “ (c)onscnt seems not to be a satisfactory basis for retaining the doctrine of 
assumption of risk. The consequences of an automobile accident to a guest may be 
so disastrous that it would he contrary to public policy to hold that an individual 
who consents by implication to a dangerous situation will go uncompensated for 
his injuries.”

2 OKS 18.470 (1973).
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distinct from the doctrine of contributory negligence, assumption of the 
risk is abrogated as a  bar to plaintiff’s recovery. If,-on the other hand, 
assumption of the risk as used in the statute is viewed as essentially the 
same as contributory negligence, it is abrogated only to the extent that 
it comprises contributory negligence.

The doctrine of assumption of the risk has not been defined con­
sistently by Oregon courts. This comment examines past judicial a t­
tempts to isolate a clear concept of the assumption of the risk doctrine. 
The consistency of judicial interpretation of the assumption of the risk 
doctrine is explored, and the statute’s effect upon the doctrine is ex­
amined. Such analysis suggests that Oregon’s comparative negligence 
statute operates upon only the contributory negligence sense of assump­
tion of the risk, not only allowing a court to compare plaintiff’s unrea­
sonable conduct with defendant’s negligence to arrive at an apportion­
ment of recovery, but also allowing a plaintiff’s consent to assumption of 
risks inherent in an activity to bar totally his recovery for resulting 
damages.

I
T h e  R e s t a t e m e n t  I m p l ie d  Co n s e n t  C o n c e pt

Intense debate concerning the existence and substance of assumption 
of the risk resulted in no uniform definition of the phrase in the Restate­
ment (Second) of Torts.3 Instead, the Restatement notes four separate 
substantial bars to recovery which frequently have been found under the 
rubric of assumption of the risk.4 Two of the bars to recovery are based 
upon the plaintiff’s implied consent to a risk.®

8 F or a description of the division in scholarly opinion during the proceedings, 
sec Halcpcska v. Cnllihan Interests, Inc., 371 S.W .2d 368, 378 n.3 (T ex . 1963); 
James, Assumption oj the R isk: Unhappy Reincarnation, 78 Y a l e  L.J. 185, 188 
(1968).

* R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s ,  § 496A, c o m m e n t c a t  561-62 (1965):
"1. In its simplest form, assumption of rislcmeaus that the plainti IT has given his 

express consent to  relieve the defendant of an obligation to exercise dutf care 
for his protection, and agrees to take his chances as to injury from a  known or 
possible r is k .. . .

"2. A  second, and closely rclntcd meaning is that the plaintiff has entered volun­
tarily into seme relation with the defendant which lie knows to involve the risk, 
and so is regarded as tacitly or impliedly agreeing to relieve the defendant of 
responsibility and to take his own chances,. . .

"3. In  a third t y ’e of situation the plaintiff, aw are of a  risk created by the 
negligence of the defendant, proceeds or continues voluntarily to encounter it. . . .  
l i e  may not be negligent in doing so, since his decision may be an cntricly rcason- 

•ablc one, because the risk is relatively slight in comparison with the utility  of his 
own conduct. . . .

“4. To be distinguished from these three situations is the fourth, in which the 
plaintiff's conduct in voluntarily encountering a known risk is itself unreasonable, 
and amounts to contributory negligence. . . ."

6 "[T he] plaintiff has entered voluntarily into some relation with the defendant
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T he Restatement formulation in terms of implied consent has its 
origins in the maxim volenti non fit injuria ® Adoption of. the maxim 
focuses the Restatement formulation entirely upon the manifestations 
of the plaintiff. The test becomes whether the plaintiff understood the 
hazards and therefore could be found to have accepted the risk volun­
tarily.

T he Restatement defines assumption of the risk with reference to the 
plaintiff’s manifestations alone and does not include a weighing of the 
defendant’s duty and fault.7 The effect is that in a jurisdiction strictly 
adhering to the Restatement formulation a court may bar recover}' as a 
m atter of law if circumstances surrounding the linzard sufficiently war­
rant the implication of plaintiff’s consent to the presence of the risk.

T he implied consent concept has been a great aid to courts in resolving 
cases in which the essence of the activity requires the participants to 
encounter a palpable risk. Justice Cardozo offered a ready answer to 
plaintiffs who chose to engage in adventure with apparent risks: "the 
timorous may stay at home.’’8 If participants did not abstain from volun­
tary entry into an activity inherently involving a risk, the law would 
deny compensation for resulting injury. Such doctrine is the corollary 
of the premise that tort law will allow recovery to reasonable persons 
who receive injury in a non-conscnsual situation.0

Arguably, Oregon’s comparative negligence provision10 removes 
implied consent as a total bar and allows recovery to those who have 
consented to unreasonable conduct so long as the other party was even 
more unreasonable. It implied consent no longer totally bars recovery 
but only reduces the plaintiff’s damages to the extent of his negligence 
compared to the defendant's under a theory which makes implied con­
sent part of assumption of the risk, the Oregon legislation will have made 
a dramatic policy choice favoring compensation for every victim,

which lie knows to involve the risk, nnd so is regarded as tacitly or impliedly 
aRrceiiiK to relieve the defendant of responsibility, and to lake his own chances." 
R f.s t a t e m p . n t  ( S e c o n d ) o f  T ou ts , § 496A, comment c (2) at 561 (1965).

0 "N o wrong is done lo one who consents." Id., comment b a t 560-61. Professor 
Eldrcdgc stated volenti non fit injuria is based upon the individualistic concept that 
so far as tort law (as distinct from criminal law) is concerned, a person is free to 
do as lie pleases with his own body. R e s t a t e m e n t  ( S e c o n d )  o f  T ou ts , Explana­
tory  Notes § 893 a t 72-73 (T ent. D raft No, 9, 1963) [hereinafter cited as Tent. 
D raft No. 9).

7 See  note 4 supra.
6 M urphy v. Steeplechase Amusement Co., 250 N.Y. 479, 166 N.E. 173, 174 

(1929).
u Professor Eldredce comments, "One of the fundamental principles of tort 

law is that a defendant who harmed the plaintiff's body or bis property with the 
plaintiff's consent is not a tortfeasor at all," Tent. D raft No. 9, supra note 6, at 73.

i» O R S  18.470 (1973).
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P rior O regon- F o r m u l a t io n s  o f  A s s u m p t io n ~o f  t h e  R is k

A . Early Focus on Plaintiff’s Conduct

P ast Oregon decisions contain a variety of conceptual tools used by 
the court to recognize the plaintiff's implied consent. In  finding that 
the plaintiff had accepted a hazard, the court typically focused upon the 
relationship between the plaintiff and the hazard. If the risk was "inher­
ent and obvious" rather than “extraordinary,"11 or if the plaintiff was 
"experienced" instead of "inexperienced,"12 the court found adequate 
grounds for implying consent to confront the hazard and for relieving 
the defendant who failed to protect the plaintiff even though the defend­
ant’s conduct may have created the hazard.

T he Supreme Court of Oregon recognized such a circumstance in 
H unt v. Portland Baseball Club,13 when a spectator chose to sit in an 
unscreened section of a baseball stadium and subsequently was struck 
by a foul ball. The court disallowed recovery on grounds that plaintiff 
was intimately familiar with baseball, had witnessed others being struck 
by foul balls, had anticipated being struck himself, and therefore as a 
m atter of law had consented to remain within the area of risk. This 
rationale for barring plaintiff's recovery is cons stent with the Restate­
ment formula of implied consent. However, the court further suggested 
that the case could have been decided on the issue of duly, although tlic 
court carefully avoided equating the defense of plaintiff's assumption of 
the risk with the duty issue. In H unt the court discounted the duty 
issue to reach the more familiar bar of implied consent by stating, " [ i j f  
the defendant should have provided screening for the plaintiff’s protec­
tion, the plaintiff was fully aware of the lack of protection, and yet stayed 
in the ball park."11 T he finding of implied consent made it unnecessary 
to decide the question of defendant’s duty and fault.

H unt adopted a standard from C.J.S. to be used in determining con­
ditions under which assumption of the risk may be found. “ [ I ] t is only 
when the risk exists in spite of the exercise of due care or when the risk 
results from negligence which is obvious that it is assumed by the person 
injured . . .  ." ir’ One may infer that the court viewed assumption of the 
risk as distinct from the duty issue. Under the rubric of assumption of 
the risk, the plaintiff may not recover either in the "no duty" situation or 
in a “duty” situation where the defendant’s failure to discharge a duty

11 See, e.<7., Vcndrcll v. School Dist. No. 26C, 233 O r r l ,  37ft F.2d 406 (1962).
l "See , e.g., Whipple v. Salvation Army, 261 Or. *133, 495 P.2d 739 (1972).
13 207 Or. 337, 296 P.2d 495(1956).
11 Id. at 315, 296 P.2d at 498.
15 Id. at 347, 296 P.2d a t 499, citing 65 C.J.S. Negligence § 174 (1950), now  

appearing as 65A C.J.S. Negligence § 174 (1966).
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owed the plaintiff was obvious to the plaintiff.10 Thus the plaintiff’s 
actions, and not those of the defendant, control the assumption of the 
risk issue.

B. Reappraisal o\ the Focus on Plaintiff’s Conduct

In  H unt, the court presented two grounds for barring recovery: th e  
record disclosed no negligence, and plaintiff impliedly had assumed the 
risk of injury. The court indicated preference for the second ground, 
thus relying more heavily upon plaintiff’s implied consent and subordi­
nating consideration of defendant’s duty and fault.17 T he court repudi­
ated this preference in a  reappraisal of H unt included in Ritter v. 
Beals.1* R itter  sought a definition of a “pure” assumption of the risk 
distinct from the mere duplication of contributory negligence .The court 
isolated two senses of assumption of the risk often intertwined to the 
detrim ent of conceptual clarity. The court held that a  "primary” sense 
of assumption of the risk existed * r i r t  from the "secondary” sense 
which was merely a redundant reference to the plaintiff’s contributor}’ 
negligence.10 Assumption of the risk, in its primary sense, denies relief 
to  a plaintiff who consciously, and perhaps reasonably, has encountered 
a hazard which the defendant had a right to create, and against which 
the defendant had no duty to protect the plaintiff. In its primary sense, 
the plaintiff’s assumption of the risk is only the counterpart of the 
defendant's lack of duty to protect the plaintiff from that risk.20 The 
court referred to the facts of H unt as an archetypal situation in which 
the prim ary sense acted as a bar to recovery.

The significance of the court’s synthesis in R itter  lies in its positive

10See  R e s t a t e m e n t  ( S e c o n d )  ok T o r t s , comment c a t 564 (1965). In the 
Restatem ent formulation, assumption of the risk entails a subjective test of the 
plaintiff’s conduct; i.e., w hat the plaintiff in fact knows, understands, and is 
w illing to accept as distinguished from the objective test of contributory negli­
gence which asks w hat should have been obvious to the plaintiff.

it 207 O r. at 355, 296 P.2d at 502.
i«225 O r. 504, 358 P.2d 1080 (1961).
i 't Id, a t 514, 520-21, 358 P.2d a t 1084-85, 1087-83. Justice Goodwin’s opinion in 

R itter  took its doctrinal inspi.’Ation from H arper and James, who distinguished 
the “prim ary” and “scconda.y” senses of assumption of the risk as a prclud to 
advocating the abolition of all senses of the doctrine as merely “a heritage > . the 
extrem e individualism of the early  industrial revolution.” H arper and Jam es 
state that the “primary” sense of assumption of the risk is "only the counterpart 
of the defendant’s lack of duty to protect the plaintiff from a risk" and the "sec­
ondary" sense is but a  redundant reference to the plaintiff’s contributory negli­
gence, See  2 F . H a r p e r  & F , J a m e s ,  T h e  L a w  o p  T o r t s  § 21.8, a t 1163-64 (1956) 
[hereinafter cited as H a r p e r  & J a m e s ] .

3 0 See 2 H a r p e r  & J a m e s ,  supra note 19. Justice Dcuccke identified R itter as 
illustrating a  situation where assumption of the risk is "just another name for 
contributory negligence.” Letter from Justice Deneckc to Rep. Norma Paulns, 
A pr. 16, 1971 on file in the Archives Division of the Oregon State Library in 
the Records of H .B. 1343, 56th O r. Leg. Ass’y (1971).
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assurance that the doctrine of assumption of the risk is distinct and 
independent from the doctrine of contributory negligence. AVhen the 
legislature adopted the principle that “contributory negligence, includ­
ing assumption of the risk, shall not bar recovery . . . ,”21 either it did 
heed the separation between assumption of the risk and contributory 
negligence expounded in Ritter, or it intended to abrogate the bar of 
assumption of the risk in its primary sense as well as the sense included 
within contributory negligence. Therefore, the statute could have abro­
gated assumption of the risk only in its “secondary" sense as an 
inexact and superfluous reference to contributory negligence,22 or 
the statute could have abrogated assumption of the risk in its entirety, 
both in its “pure ’ primary sense defined in R itter  and in its secondary 
sense.23

Determination of which interpretation of the statute is more appropri­
ate depends in part upon detailed examination of the “primary sense" 
definition of assumption of the risk. R itter relied more heavily upon the 
defendant’s duty and fault, whereas H unt bad relied upon an implica­
tion of consent by the plaintiff as a  matter of law. This revision signaled 
a change in analytical perspective amounting to the creation of a new 
definition of assumption of the risk at variance with the Restatement 
“ implied consent" formula.24 The court in Ritter  stated that its focus

2« O RS 1§.470 (1973).
22 This interpretation would prevent the inaccurate use of assumption of the 

risk to refer to situations in which tlic plaintiff acts unreasonably and is contribu- 
torily negligent yet also would allow the court to  adhere to the Restatement 
implied consent formula.

23 This interpretation would achieve the H arper and James objective of 
abolishing the phrase and concept of assumption of the risk under the rationale 
that assumption of the risk is purely duplicative of the other more widely under­
stood concepts of scope of duty and contributory negligence.

A s a third alternative, the court could limit R itter  to its facts and thus confine 
the H arper and James thesis to the context of an cmploycr-einployce case where 
assumption of the risk as a defense recently has been disfavored. This alternative is 
unlikely in view of Justice Goodwin's use of H unt, a case which fell clearly outside 
the cmployer-employce context, as an illustration of the H arper and Jam es thesis 
which lie was expounding in Ritter.

24 Tent, D raft No. 9, supra note 6, at 79. There Professor P rosser claimed 
such a categorization of assumption of the risk as cither duty o r contributory 
negligence "throw s into the aslican the language of thousands of cases.” But see 
Jam es, Assum ption oj tlic R isk: Unhappy Reincarnation, 78 Y a l e  L.J. 18S (1968). 
Jam es compares the position of the Restatement of Torts, which had no separate 
section concerning assumption of the risk, with that of the Restatement (Second), 
which chose to give assumption of the risk a distinct existence. Professor Bolden, 
the reporter for the original Restatement, argued that implied assumption of the 
risk  deserved no recognition as a separate defense. Bolden, as well as James, 
believed the key issue in "prim ary" assumption of the risk is whether the defendant 
had a legal right to expose the plaintiff to a risk. Both commentators point out 
that this is properly an issue of the scope of duty lo be pleaded and proven by the 
plaintiff. Prosser, the prevailing theorist in Restatement (Second), took the oppo­
site position.
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in barring recovery under-assumption of the risk was upon the duty and 
fault of the defendant rather than the actions of the plaintiff.25 The 
R itter  reappraisal of H unt is deceptively simple,20 but the duty analysis 
places a  great burden of discretion upon the courts. T he judicial discre­
tion necessary to determine the duty issue unavoidably diminishes the 
predictability of tort law. Ritter, in its reappraisal of H unt, relied heavily 
upon the H arper and James treatise27 but failed to elaborate the vari­
ables of any duty formula which might be applied to spectator liability 
cases or to other fact situations.

R itter  has raised the argument that assumption of the risk vanished 
in Oregon because the doctrine has become only a semantic guise for the 
duty issue.23 A recent comment29 analyzed the assumption of the risk 
problem under the Oregon comparative negligence statute by arguing 
the statute simply removed the phrase "assumption of the risk" as a  
false and confusing reference to the duty issue. If indeed the “pure" or 
“ prim ary” sense of assumption of the risk was a mere reference to the 
duty issue at the time of the legislation, the statute had no further efTect 
than to discard an empty label, subsume assumption of the risk under 
contributory negligence, and apportion it.

The long-standing controversy concerning whether asumption of the 
risk has any conceptual identity separate from the duty issue was argued 
vehemently by commentators such as Professors Prosser, Malone, and 
Eklridge at the tim e the Restatement oj Torts (Second) was drafted.30 
Prosser, whose theories eventually prevailed in the Restatement, argued 
that the duty issue does not and should not encompass all the considera-

25 225 O r. a t 514. 358 P.2d at 1088.
20 225 O r. 504, 358 P.2d 1080 (1961). Sec  2 H a rp e r & Jam es, supra note 19,

§ 21.5, a t 1184. In their treatise, H arper and James specifically analyze ballpark 
spectator liability and conclude that the owner owes no duty to warn the experi­
enced spectator of the dangers of foul balls in the unscreened part of the bleachers. 
This-conclusion-rc tt t-nptm the fact that such risks are “soxustoniary, obvious, and 
commonly known, the defendant need give no w arning of them." However, 
H arper and James are  quick to add that by no means all the dangers which would 
be obvious to the attentive or experienced are  thus assumed, They find that the 
true  key to  such a situation lies in the character of the relationship between the 
parties and  their resulting duties. A s a m atter of law, the court should bar 
recovery in the situation wherein the plaintiff takes a risk voluntarily and the 
defendant has a right to force him with the dilemma of "take it o r leave it." Under 
the H arper and Jam es argument, even though a plaintiff may choose to accept a 
risk, tb.c court may find when the plaintiff is young, inexperienced, or handicapped 
that the defendant had no legal right to confront the plaintiff with the risk.

27 225 O r. at 513, 358 P.2d at 1084, citing 2 H a r p e r  & J ASj.Esr j t i /> n i  note 19*_ 
§21.1, at 116 (1956).

2* See Comm-lit, Comparative Negligence in O regon: A  N ew  Era in Tort 
Lam. S W il l .  L.J. 37, 43 (1972 ); Note, Torts— Assumption of R isk—Substantive 
and Procedural Problems in Oregon, 46 Oit. L. Rev. 219 (1967).

2“ Comment, supra note 28.
uu See note 3 supra and accompanying text.
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tions inherent in the affirmative defense of assumption oT the risk 31 
relying upon the simple distinction that while the duty issue refers to
the defendant’s manifestations and reasonable expectations, assump­
tion of the risk measures the subsequent conduct of the plaintiff.32

Did the Oregon court indicate its intent in R itter  to align itself with 
the dissenters to the Restatement formulation?33 T he language of the 
decision forces the conclusion that the Oregon court decided assump­
tion of the risk in its pure sense was merely a surrogate for the duty 
issue. However, the decisions following R itter  returned to the pre- 
R itlc r  analysis of the p la in t. 's implied consent.

C. Applications of Assumption of the Risk

T he court handed down Vendrcll v. School District No. 26Cai one 
year after R itter  identified assumption of the risk as an alter ego of the 
duty issue. The decision barred recovery for head injuries incurred by 
plaintiff during a school-sponsored football game. Although the court 
made passing mention of the duty issue, it based its holding on an impli­
cation of consent by plaintiff to the possibility of injury.35 Citing the 
obviousness of the risk inherent in contact football and plaintiff’s 
familiarity with the activity, the court implied consent to the risk from 
plaintiff's voluntary participation in the sport.

31 Tent. D raft No. 9, supra note 6, at 79: "D uty is sufficiently complex when 
it  is confined to the conduct of the defendant. If it is to be extended to include a 
defense arising from the subsequent conduct of the plaintiff, it becomes such an 
overworked word that it falls of its own weight."

3-" D u ty  is a  m atter of what the defendant should reasonably expect, while 
assumption of the risk is a  m atter of w hat the plaintiff ia  fact-kuows and is willing 
to accept." Id.

33 Sec  James, supra note 24, a t 194. B ut see Keeton, Assum ption o] R isk  in 
Products Liability Cases, 22 L.\. L. R ev . 122, 154-59 (1961). Jam es is one of the 
foremost dissenters. H e fears that Prosser’s and Keeton’s retention of assumption 
of the risk in the Restatement would bar the knowing but careful plaintiff from 
recovering for harm  caused by the defendant's negligence. Thus, even when it is 
found that the defendant owed a  duty to  the plaintiff, which the defendant 
breached, assumption of the risk still might bar the plaintiff's recovery if the 
plaintiff had manifested acceptance of the risk created by the defendant’s breach. 
James' w orry seems overwrought. Consenting to  a  risk created by another's 
breach of duty is clearly contributory negligence on the plaintiff's p a rt; under 
the comparative negligence statute contributory negligence would be compared 
to reduce the plaintiff's recovery but not necessarily bar recovery. Arguably, the 
spectre which Jam es feels haunts the Restatement implied consent formula in fact 
•docs not exist under the comparative negligence statute.

in 233 Or. 1, 376 P.2d 406 (1962).
33 Id . a t 19,376 P.2d at 414. B ut see Note, supra note 28, at 223-24, which argues 

that the court decided C antrell as being a m atter of duty by finding the relationship 
•of the plaintiff to  the defendant was one of free association w ith concomitant 
limited duties. Although this is undeniably a plausible thesis, the court’s language 
in b'cndrell did not discuss "limited duty" but rather spoke in terms of risks which 
w ere "obvious and inherent" to  the plaintiff. This type of analysis lays a founda­
tion for barring recovery under the Restatement implied consent formula.
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r ' ‘i -  - - ■ ;
F urther doubt on the duty analysis of Ritlcr  is cast by other later "

decisions. Franks v. Smith,30 based squarely upon the Restatement's 
implied consent formula, denied recovery to a  participant in a dangerous 
sport who clearly recognizes the risks involved, emphasizing plaintiff’s 
acceptance of the game’s rules as an implied consent to injury from 
which the rules of the game cannot or will not protect him. Although 
the court could have discussed the rules as defining the extent of each 
participant’s duty, the court instead referred to the rules as indicating 
the measure of the participant’s consent. Thayer v. Oregon Federation 
of Square Dance Clubs37 also failed to apply the Ritter  definition. Ten 
years after Ritter had characterized assumption of the risk as a mere 
alter ego of the duty issue, the court responded to an assertion of the 
defense entirely in terms of the Restatement implied consent formula 
and based the decision upon whether plaintiff’s manifestation of con­
sent was sufficient.

Thayer illustrates the court's ability to avoid the harshness of implied 
consent as a bar to recovery. Plaintiff suffered injury when she tripped 
upon an uneven floor while dancing. The decision turned on analysis of 
what plaintiff expected when she had begun dancing. Although plain­
tiff assumed the risks inherent in square dancing, such as being kicked 
by another dancer, she did not assume the risk of a faulty and uneven 
floor.

T he court used a similar characterization of risks as “ inherent" or 
“extraordinary” in McDonald v. Ilanneson.38 Plaintiff’s deceased was 
sitting on a swimming float when defendants caused a water ski tow 
rope to pass over the float and choke the deceased. Defendants raised 
the dcfeuse’of assumption of the risk premised upon the deceased’s 
implied consent to the hazards of a moving ski rope as a normal risk of 
w ater skiing. The trial court instructed that the deceased had assumed 
the “normal risk of injury incident to the sport." The appellate court 
reversed and remanded for a new trial on the ground that there was no 
evidence that the risk created by such a boat maneuver was a normal 
risk inherent in water skiing of which plaintiff was aware.39 Evaluating 
the “awareness" of the plaintiff is indicative of the subjective test found 
in the Restatement implied consent formulation of assumption of the 
risk. Although Ritter had portrayed “pure" assumption of the risk as 
only a m atter of duty, the court in McDonald returned to the Restate­
ment focus.

ao*251 O r. 98, 444 P.2il 954 (19f3).
'3 * 2 5 8  Or. 302, 482 I*.2d 717 0 9 7 1 ).

as 263 O r. 612, 503 P.2d 674 (1972).
" " S in c e  [the deceased] .vas completely unaware that [defendant*) would

cause the rope to pass over the float she could hardly assume the risk inherent
in that maneuver." 263 Or. at 617, 503 P.2d at 676.

Comments ' "  8 7 '
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T he approach to the assumption of the risk issue in Thayer and 
McDonald gives court and counsel great latitude because of the oppor­
tunity to characterize the alleged risks as either broad-ranging and 
inherent or quite particularized and extraordinary. The question as to 
whether conduct in engaging in an activity can be taken to imply that 
the risk is assumed is answered under the approach in Thayer and 
McDonald by the court’s risk-characterization process. This approach 
dominates four recent assumption of the risk decisions40 and is far 
afield from the announcement in Ritter  that assumption of the risk is 
best decided through a duty analysis.

Whipple v. Salvation A rm y41 reaffirmed the conceptual importance 
to defendant of finding an implied consent by the plaintiff. It held that 
plaintiff’s implied consent excused an otherwise existing duty of defend­
ant.

Plaintiff correctly contends tliat because there is an inherent danger of injury in 
football, defendant did owe him a duty not to allow or encourage him to play 
unless the plaintiff realised the danger involved,12

This stitcm cnt is hard to reconcile with the Ritter characterization of 
assumption of the risk as merely synonymous with the duty issue.43 Ry 
indicating that whenever there is implied consent there can be no duty, 
W hipple not only did not diminish* the function and potency of implied 
consent, but rather indicated that the presence of implied consent be­
comes entirely determinative of the duty issue. This relationship between 
implied consent and duty is not one of mere equivalence.44 The court 
in clfcct abandoned the theoretical underpinning of Ritter and returned 
lo the Restatement formula under which the plaintiff's manifestations 
may relieve defendant of a duty otherwise owed. The plaintiff's mani­
festations, rather than the duties of the defendant, remained dispositive 
of whether assumption of the risk barred recovery.

Vcndrcll, McDonald, and Whipple each demonstrate the same rcli-

«  Scluoedcr v. Blitz-W einlmrd Co.. 96 O r. Adv Sh. 210, 504 P.2d 719 (1972); 
M cDonald v. Mnnncsoii, 263 Or. 612, 503 P.2d 674 (1972); Whipple «. Salvation 
Army, 261 O r. 453. 495 P.2d 739 (1972); Thayer v. Oregon Fcd'n of Square 
Dance Clubs, 258 Or. 302, 482 P.2d 717 (1971),

“  261 Or. 453, 495 P.2d 739 (1972).
4"' Id. a t 460-31, 495 P.2d at 743 (emphasis added).
4:1 See Tent. Draft No, 9, supra note 6, § 496C, comment e nt 77. Professor 

Malone found no legal logic in equating knowledge by the plaintiff with he 
absence of duty on the defendant's part.

44 "T he boundaries of the defendant's duty to act do not . .  . coincide . . .  with
those of the plaintiff's assumption of the risk . . . .  Thus one who supplies a 
defective chattel for the use of another m ay  be under a duty -to make it safe, to 
w arn the other of the defect, or otherwise to protect him, because it may be 
expected that he will not discover the defect. W hen the other does discover it and
nevertheless proceeds quite voluntarily to make use of the chattel, he may assume
the risk." Tent. D raft No. 9, supra n o t: 6, comment e a t 97.
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Comments

ancc by the court upon the conceptual distinctions peculiar to implied 
consent, between "experienced” and "inexperienced” plaintiffs and 
between "inherent" and “extraordinary” risks. Analysis of assumption 
of the risk in terms of the plaintiff's implied consent in these cases after 
R itter  undercuts the court’s announcement in Ritter  that assumption 
of the risk is merely a matter of the defendant’s duly. Vendrell offered 
this summary of the plaintiff’s position vis-a-vis tort law : "[Football] 
draws to the game the m anly; they accept its risks, blows, clashes, and 
injuries without whimper.”45 The echo of the Cardozo maxim "the tim­
orous may stay at home”40 is distinct. Clearly the court found it impera­
tive to resuscitate the implied consent fotmula of assumption of the risk.

T his conceptual system is adequate to insure that the plaintiff’s con­
sent is implied only in circumstances in which the plaintiff volunt .rily 
and knowingly47 agrees to the proximity of a hazard. Thus, properly 
applied an implication of consent should not work harshly against 
recovery by plaintiffs who could not recognize the nature and magni­
tude of the risk. Furthermore, barrin g : vcovery by a plaintiff who truly 
realizes the risk and intends to face that risk does no violence to the 
basic purpose of tort law—to compensate injuries resulting from a 11011- 
conscnsual situation.48

D. A  Suggested Application oj Implied Consent

Implied consent as a bar to recovery has been subject to criticism as 
a harsh and inequitable barrier. Through F.E.L.A . legislation40 Con­
gress abrogated the defense in certain employcr-employcc relationships. 
In  the absence of legislative action, courts have devised a judicial test 
which insures against the harsh application of the implied consent bar. 
Many jurisdictions, including Oregon, have lessened the harshness of 
the doctrine through the recognition of two characteristics which defeat 
an implication of consent: the inexperience of the plaintiff and the 
extraordinary nature of the risk.50

Implied consent as a bar to recovery has been most harsh when 
inappropriately applied. The implied consent formula of assumption of 
the risk is appropriate only to the resolution of certain well defined 
situations where the essence or attraction of the activity entered into by 
the plaintiff depends in a substantial degree upon the likelihood of

«  Vendrcll v. Sclioot DIsT n o . 26C, 233 O r. 1,15, 376 P.2d 406, 41.1 (1962).
4(1 M urphy v. Steeplechase Amusement Co., 250 N.Y. 479, r66 N.E, 173, 174 

(1929).
4 7  S ec  R e s t a t e m e n t  ( S e c o n d )  o f  T ou ts  § 496E (1965).

48 Tent. D raft No. 9, supra note 6, Explanatory Notes § 893 at 73.
40 Federal Employers Liability Act, 45 U.S.C. § 51 el. scq. (1970); section 54 

deals with assumption of risks of employment.
5,1 Sec  McDonald v. Hanncson, 263 Or. 612, 503 P.2d 674 (1972); Thayer v. 

Oregon Fcd’n of Square Dance Clubs, 258 O r. 302, 482 P.2d 717 (1971).
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hazard. Purposeful encounter with hazard was the situation of M urphy  
v. Steeplechase Amusement Co.,01 a classic illustration of implied con­
sent, or volenti non fit injuria  as the doctrine then was denominated. 
Chief Judge Cardozo characterized the jerking of an amusement 
machine as the very hazard which was invited and foreseen. “There 
would have been no point to the whole thing, no adventure about it, if 
the risk had not been there.”02 Regrettably, the Oregon court has applied 
the implied consent doctrine as a  bar to recovery in cases where the 
hazard was merely incidental and not the "point, adventure, or meaning 
of the activity.”53

T he patron of a ballpark who sits in the open bleachers is not properly 
a “volunteer” under the doctrine of volenti non fit injuria because he 
went to the ballpark to watch rather than dodge. Consideration of the 
implied consent doctrine was beside the point in Thayer because the 
square dancer was not properly a “volunteer” in the situation. The sig­
nificance of her dancing did not depend on treading upon an uneven 
floor. If, on the other hand, she had been a sabre dancer whose perform­
ance derived significance from the avoidance of upright blades, the court 
properly should have barred the dancer’s recovery under the implied 
consent formula.

T he occasional misapplication of a doctrine, however, is not indica­
tive of the doctrine’s invalidity. The recognition that the court could 
have resolved several assumption of the risk cases through the duty 
issue docs not advise the complete abrogation of the implied consent 
formula. The Restatement implied consent formula is uniquely appro­
priate to ituations analogous to the facts of M urphy  and Vendrcll 
where a body clash, one of the integral features of the activity, resulted 
in injury to the participant. In  the context of football, the participant’s 
endurance of repeated body contact in a large measure comprises the 
significance society attributes to participation in the sport. If the indi­
vidual will seel' glory and society’s recognition in such a manner, the 
function of tort law arguably is to defer to the individual's freedom to

°i 230 N.Y. 479, 166 N.E. 173 (1929).
02 166 N.E. a t 174.
00 Sclirocdcr v. W itz-W cinhard Co., 96 O r. Adv. Sli. 210, 504 P.2d 719 (1972), 

is a prime example of tlic court’s misapplication of the implied consent formula of 
assumption of the risk. Plaintiff, a  deliveryman, sued the premises owner for 
injuries when lie was tipped off a  hoist upon which he had caught a ride. The 
court held that the plaintiff was contribulorily negligent in electing to ride a 
hoist meant only to handle materials. The court went on lo hold, however, that 
the plaintiff “voluntarily assumed the obvious risk involved in the unorthodox 

"maneuver.” Id. a t 2f5, 504 P.2d a t 721. U nder th e  Restatement contributory negli­
gence alone is the bar to recovery based upon a plaintiff’s unreasonable act toward 
himself. The court's misapplication of assumption of the risk to this fact situation 
ignores not only the legal learning of R itter  but the Restatement formulation as 
well.
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encounter risk and his self-responsibility for the resulting injury. The 
purposeful and intentional encountering of risk gives rise to the proper - 
application of implied consent as a bar to recovery.

IV
T h e  F u t u ,vp o f  A s s u m p t io n  o f  t h e  R is k  i n  O regon  :

T h r e e  P o s it io n s  for  t h e  C ourt

A . Total Abrogation

Implied consent as a bar to recovery in some cases has operated as 
harshly against the plaintiff as has the bar of contributory negligence. 
T he interpretive problem caused by inclusion of assumption of the risk 
w ithin the statute’s purview is whether the statute abolished the capa­
city of both doctrines to operate as absolute bars to recovery. One inter­
pretation would restrict the court from considering the plaintiff’s im­
plied consent in determining whether he should be barred totally from 
a recovery.54 The statute may render the subjective test of the plain­
tiff’s manifestations of implied consent irrelevant, much as the statute 
rendered negligence on the part of the plaintiff irrelevant, so long as 
the plaintiff’s negligence toward himself was less than the negligence of 
others toward him.

In  the alternative, the court may classify a plaintiff’s implied consent 
as m erely a manifestation by the plaintiff of negligence toward himself. 
T hus the ju ry  would compare the plaintiff’s implied consent with the 
defendant’s negligence in reducing the plaintiff’s recovery. I t should be 
noted that such an interpretation would create a new hybrid of implied 
consent in view of the Restatement's position that a  plaintiff impliedly 
may consent to a hazard without being negligent toward himself.55

A  recent comment on Ritter  has suggested, assuming a total abroga­
tion of the implied consent formula of assumption of the risk, that the 
court will resolve liability problems solely through a duty analysis.88

01 S ee  F . Pozzi, Comparative Negligence, September, 1971 (a  paper available 
from  the Oregon State lia r, Portland, O regon). Pozzi maintains that the House 
Judiciary Committee discussions indicate legislative intent to overrule pv.t cases 
w here the plaintiff's recovery was barred by assumption of the risk. “ I think the 
discussion in [T he H ouse Judiciary Committee] leaves no doubt that the legis­
lature meant to overrule Vendrcll and other decisions of our Supreme Court (such 
as Hunt) which have held as a m atter of law  in various situations that a plaintiff 
cannot recover because lie has assumed risks in the activity upon which he is 
engaged."

s 5 “ I n  a  th ird - ty p e  o f  s itu a tio n  th e  p la in tiff , a w a re  o f  a - r i s k ,  c rea ted  by  th e  
n e g lig e n c e  o f  th e  d efen d an t, p ro ceed s o r  c o n tin u e s  v o lu n ta r ily  to  e n co u n te r  i t . . . .  
H e  m a y  n o t be neg lig en t in d o in g  so , s in c e  h is  d ec is io n  m ay  b e  an  en tire ly  re a so n ­
a b le  one, b ecau se  th e  r isk  is re la tiv e ly  s l ig h t  in  c o m p a riso n  w ith  th e  u ti li ty  o f  h is 
o w n  c o n d u c t."  R e s t a t e m e n t  ( S e c o n d )  o f  T o u ts ,  § d!X5A, co m m en t c a t  89 (1965).

B0 Comment, supra note 28.
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The duty formula, however, by balancing the utility of.the activity 
against the foreseeability and magnitude of the injury, may fail to 
resolve adequately future implied consent cases similar to Vendrcll. 
Football does not have an indispensable social utility. Non-contact 
sports serve the purpose of physical conditioning equally as well and 
naturally produce less drastic injuries. T he school district reasonably 
should foresee that through its act of sponsoring the sport and encourag­
ing participation, participants may suffer injuries of a serious magni­
tude. Thus, by a strict application of the duty formula, a duty may fall 
upon a defendant which sponsors an activity of low social utility yet 
with a  high likelihood of serious injury to a number of victims.

If by total abrogation of assumption of the risk the comparative 
negligence statute has limited the court to a  duty analysis, the court 
must move toward a much broader approach to risk-sharing and 
indemnification in the context of public school sports injuries. Other 
fact situations as well may yield contrary results when resolved by the 
court as matters of duty rather than as ones of implied consent by the 
plaintiff. Total abrogation of assumption of the risk promises to alter 
the boundaries between recovery and no recovery by overturning the 
previous complete barrier of implied consent.

B. Non-Abrogation: Operation oj the Statute 
Upon Both Senses of Assumption of the Risk

U nder this position of non-abrogation assumption of the risk is 
retained, but the comparative negligence statute operates to require the 
comparison and apportionment of assumption of the risk. The court 
faces a great interpretive pitfall if under the statute it attempts to com­
pare and apportion the "primary” sense of assumption of the risk in 
like manner as the plaintiff’s contributory negligence. If the primary 
sense of assumption of the risk is equivalent to the duty issue, the court 
will be faced with the impossible conceptual task of apportioning duty. 
If, on the other hand, assumption of the risk is understood to refer to 
the Restatement implied consent formula, the court must engage in the 
equal folly of attempting to apportion and compare the effect of the 
plaintiff’s implied consent.

Consent is either totally present or totally absent. The implied con­
sent of the player in Vendrcll to body clashes cannot be apportioned. H is 
consent either entirely absolves the defendant or is entirely irrelevant. 
Courfs may allow consenting persons to recover under revised tort 
principles, but no logic supports allowing a recovery of one-half or 
one-third or one-fourth the damages based upon an arbitrary fraction 
apportioned according to plaintiff’s implied consent.
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Comments

C. Non-Abrogation: Operation oj the 
Statute Only Upon the "Secondary" or 

Contributory Negligence Sense oj Assumption of the Risk

This position harks back to Justice Goodwin’s opinion in Ritter 
espousing the H arper and James distinction between the primary and 
secondary senses of assumption of the risk. The court may retain 
assumption of the risk in the primary sense (essentially implied consent) 
while bringing the secondary sense (essentially contributory negli­
gence) under the operation of the statute.07 Because the secondary sense 
refers to the plaintiff’s unreasonable conduct, the court will have no 
difficulty in comparing it with the defendant’s negligence to arrive at an 
apportionment of recovery.

A t the same time, the operation of the statute upon the secondary 
sense of assumption of the risk will dispel the confusion incurred by the 
commingling of contributory negligence and assumption of the risk in 
past decisions. That conduct of the plaintiff which can be compared and 
apportioned is properly denominated contributor)' negligence. In  its 
decisions applying the comparative negligence statute, the court may 
retire the notion of plaintiff’s assumption of the risk in the secondary 
sense by recognizing only the "plaintiff’s compared negligence.” This 
correction in terminology is essential to the conceptual clarity of both 
doctrines.

C o n c l u s i o n

T he operation of the statute upon only the secondary sense of assump­
tion of the risk avoids the problem of throwing into the ashcan the 
language and authority of assumption of the risk cases decided over the 
last fifteen years. Moreover, the court may continue to speak of the 
plaintiff’s implied consent based upon judicial characterization of risks 
as “ inherent and obvious.” Because the statute would operate only 
upon the secondary sense, the court is not required to determine whether 
the substance of the "prim ary” sense is solely duty or whether the 
Restatement implied consent formula demands an independent and 
viable existence. *RICHARD A. W YM AN *

67 Recently, in Dailey v. Stevens Auto Sales, Inc., 97 O r. Adv. Sli. 97-1, 977, 
S12 P.2d 1331, 1332 (1973), the Oregon court barkened back to the H arper and 
Jam es concept of the prim ary and secondary senses of assumption of the risk, 
abandoning once again tlic Restatement position, Tlic court held that separate 
instructions to  the ju ry  on assumption of the risk and contributory negligence 
constituted reversible error, saying "if an instruction upon assumption of the risk 
is given when assumption of the risk is used in its secondary sense and an instruc­
tion upon contributory negligence is given as well, defendants secure a double 
instruction on the same issue." The improper instruction was essentially the 
Restatem ent formulation of implied assumption of the risk. R e s t a t e m e n t  ( S ec­
o n d )  o f  T o u t s  §496C (1965).

* Third-year student, School of Luw, University of Oregon.
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IN T H E  H O U S E  BY THE J U D I C I A R Y  C O M M I T T E E

CS FOR H O U S E  BILL NO. 176 

IN THE LEGI SL A T U R E  OF THE S T A T E  OF ALASKA 

NINTH L E G I S L A T U R E  - F I R S T  S E SSIO N  

A BILL

’’'or an Act entitled: "An Act r e l a t i n g  to a compar a t i v e  n e g l i g e n c e  m ethod of

d eter mining damages; and p r o v i d i n g  for an ef fective  

d a t e . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 09.65 is a m ended by a d d i n g  a new section to read:

Sec. 09.65.130. C O NTRIB UTORY N E G L I G E N C E  NO BAR TO ACTION; M O D I F I E D  

C O M P A R A T I V E  NEGLIGENCE. (a) In any a c t i o n  to r e c o v e r  d a mages for death 

or for injury to persons or prope rty in w h i c h  c o n t r i b u t o r y  neglige nce

may be asserted as a defense, c o n trib utory n e g l i g e n c e  shall not bar / U  
s   -------------------- c , 0

r e c o v e r y  if the negligence of the p ers on s e e king recovery flas not g r eater
v "

t h a n  the neglig e n c e  of the person or persons against w h o m  r e c o v e r y  is 

sought, but any damages allowed shall be dimini s h e d  In p r o p o r t i o n  t" the 

a mount of negli gence fttri b u t a b l e  to the p erson seeki ng recovery.

(b) In an a ction to w h i c h  (a) of this section a p p lies the judge 

may, a n d  when  re quested by any party shall Instruct the jury that

(1) the claimant m a y  not r e c o v e r  if his c o n t r i b u t o r y  n e g l i­

gence has c ont ributed more to the injury than the n e g l i g e n c e  of the 

d e f e n d a n t  or the combined ne glig e n c e  of m u l t i p l e  defendants;

(2) if the jury .ietermines the claimant i3 e n t i t l e d  to

recover , it shall return by general verdict the total amount of damages

the claimant would be entitled to r e c o v e r  except for his c o ntribut ory 

negligence;

(3) if the jury determines  that a claimant is e n t i t l e d  to

recover, it shall return a special verd ict i n d i c a t i n g  the p e r c e n t a g e  of

- 1-  CSHB 176
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n e g l i g e n c e  a t t r i b u t a b l e  to each party.

(c) The p e r c e n t a g e  of n e g l i g e - ce a ttri b u t a b l e  to the claimant 

shall r e d u c e  the amount of his r e c o very by the p r o p o r t i o n a t e  amount of 

his negligence.
j i L .

Sec. 09.65.1^0. M U L TIPLE PARTIES. (a) Each d e f e ndant is j o i n t l y  
e A  e u ^ j
and s e v e r a l l y  liable for the entire amount of the judgme nt a w arded the

c l a i m a n t . crvv

(b) ContributJ.on ta g o n g _ j o i n t l y  liable defen dants shall be as
  ___ _ IrtA'fccLAJrX*-

p r o v l d e d  in AS 09.16.

Sec. 2. AS 09.16.020 is a m ended to read:

Sec. 09.16.020. PRO RATA SHARES. In d e t e r m i n i n g  the pro rata  

shares of tortfe a s o r s  in the entire li ability

(1) their relative degrees of fault s h a l l o t N O T b e  c onsidered;

a 

ive

(2) if equity requires, the colle ctive li ability of some as 

a g r o u p  c o n s t i t u t e s  a single share; and

(3) p r inciples of equity a pplicable to con tribution g e n e r a l l y  

s hall apply. V  

Sec. 3* This Act applies to causes of a ction a c c r u i n g  after the e f f e c -  

date of this Act.

Sec. ^ . This Act takes effect imm ediately in accordance w i t h  AS 0 1 .10.-
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H o u s e  J u d i c i a r y  C o m m i t t e e  
M a r c h  20, 1965

, ?4j; .

•f-S •

T h e  m e e t i n g  was.,called to o r d e r  at 1:25 p.m. by C h a i r m a n  
G a r d i n e r .  A l l  m e m b e r s  w e r e  p r e s e n t  except Mr. B r o w n  and 
Mr. S p e c k i n g .  .

CS H B  177' S e c u r i t y  d e p o s i t s
,  .

T h e  p r o p o s e d  CS w a s  a p p r o v e d  and m o v ' d  out of c o m m i t t e  
d o  p a s s  by Mr. Bradley . T h e r e  b e i n g  no object i o n ,  it was \ 
so ordered. .-v

H B  176 C o m p a r a t i v e  N e g l i g e n c e

F r e d  E s t a u g h  of the A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  t e s t i f i e d  
t h a t  t he A I A  is a g a i n s t  the p u r e  f o r m  as p r o p o s e d  in H B  176. 
T h e y  p r e f e r  the k9% type s i m i l a r  to H a w a i i ' s  statute.

A l a n  C o m p t o n  t e s t i f i e d  that the B o a r d  of G o v e r n o r s  o f  the 
A l a s k a  B a r  A s s o c i a t i o n  has e n d o r s e d  the concept o f  c o m p a r a t i v e  
n e g l i g e n c e ,  but not a p a r t i c u l a r  form.

P r e s e n t  law: if the p l a i n t i f f  was n e g l igen t to a n y  degree,
r e c o v e r y  is p r o h i b i t e d  j

P u r e  form: even if the p l a i n t i f f  is 90% neglig e n t ,  he m a y 
r e c o v e r  the r e m a i n i n g  10$

50$ form: i f  e q u a l  fault, each r e c o v e r s  from o t h e r

k9r> form: i f  e q u a l  fault, no r e c o v e r y  for either
mu s t  be less than  50% n e g l i g e n t  to r e c o v e r  
( p l a i n t i f f ' s  n e g l i g e n c e  does not e xceed  
c o m b i n e d  n e g l i g e n c e  o f  defende nts)

P o s s i b l e  a d d i t i o n  to bill: with m u l t i p l e
d e f e n d e n t s ,  each pays t h e i r  p e r c e n t a g e  of 
n e g l i g e n c e  of d a m a g e s

Rep. Cowper, s p o n s o r  of H 3  176, stated that he w o u l d  be 
s a t i s f i e d  w i t h  the 4 9% form. He felt the pure f o r m  would  
t o t a l l y  d i s c o u r a g e  l i tigation, w o u l d  e n c o u r a g e  s e t t l i n g  
out of court, and w o u l d  get the injured p arty his m o n e y  
w h e n  he n e e d e d  it. He did not favor the a d d i t i o n  of 
a p p o r t i o n m e n t  of the d a m a g e s



H o u s e  J u d i c i a r y  Committee 
A p r i l  7, 1975

The m e e t i n g  was called to o r d e r  at 1:22 p.m. by C h a i r m a n  
Gardiner. A l l  m e m b e r s  we re p r esent except Mr. Bradley.

Mr. B o e t s c h  of R e v e n u e  t e s t i f i e d  that HB 211 was in 
e ffect a  h o u s e k e e p i n g  bill that put all the remedies 
for d i f f e r e n t  types of taxes into one section. The bill 
a d d s  i n f o r m a l  confe r e n c e  as a p o s sib le remed y but the 
o p t i o n  of a f o r m a l  h e a r i n g  remains. He stated that the 
M u l t i  S t a t e  T a x  C o m m i s s i o n  can do audits on Alaska's 
behalf, a c t i n g  as the s t a t e’s agent. Mr. Parr r aised 
t he q u e s t i o n  of t h e  A l a s k a  c i t i z e n’s right to p r i v a c y  
r e g a r d i n g  his tax records and r e q u ested strict limitations 
o n  the M u l t i  S tate T a x  Commission. A 1972 A t t o r n e y  G eneral's 
o p i n i o n  in the supplement (23.2G.190) deals w i t h  the right 
to privacy. Mr. M e s s e n g e r  in the AG's office was r e q u e s t e d  
to r e v i e w  the o p i n i o n  and r e p o r t  to the committee.

Mr. B o e t s c h  f u r t h e r  stated that H B  211 would m a k e  the 
p e n a l t y  for all delinque nt taxes at 8$. The federal IRS 
is g o i n g  to 9% in June. O t h e r  penalties listed in the 
b i l l  are c o m p a r a b l e  to the IRS.

R e g a r d i n g  s e c t i o n  230 and the lack of control the state 
w o u l d  have on i n f o r m a t i o n  a f t e r  it leaves Alaska, Mr. Boetsch 
s tated that the clause "for the purpose of e n f o r c i n g  a tax" 
had been  a d d e d  to the bill to limit access. He stated that 
o t h e r  states have similar p r o c e d u r e s  r e g a r d i n g  conf id e n t i a l i t y  
and that if they did not, A l a s k a  would not have made 
r e c i p r o c a l  a g r e e m e n t s  with them. Mr. Brown stated that 
he w o u l d  like to see a st andard put in the bill to 
c o ntr ol the a c t i o n s  of the Commis s i o n e r  of Reve nue r e g a r d i n g 
c o n f i d e n t i a l  Information.

HB 176 C o m p a r a t i v e  Neglig ence

Mr. G a r d i n e r  stated that the basic policy d e c i s i o n  the committee 
m u s t  make c o n cern s what form of the bill they wish —  pure,
50£, ^9#- The committ ee cons id e r e d  the p o s s i b l i t y  of putting 
the m a t e r i a l  on joint tort feasors into a seperate bill but 
it was d e c i d e d  that since this relates so d i r ect ly to 
m u l t i p l e  d e f e n d e n t s  in a c o m p a r a t i v e  negligence case, that 
it should be incl uded in this bill. It was a g r e e d  that 
d e g rees of fault w o u l d  be considered, thus a l l o c a t i n g  
p e r c e n t a g e s  of n eg ligence to the defendents. The committee 
a g ree d to reject pure n e g l i g e n c e  was p otentially  just as 
d i s c r i m i n a t o r y  as c o ntrib utory n eg ligence now is and opted 
for the 50% form. Mr. Brown moved CS HB 176 out of committee. 
There b e i n g  no objection, it was so ordered.



Sec. 09.65.13 0. C O N T R I B U T O R Y  N E G L I G E N C E  NO B A R  TO ACTION: M O D I F I E D

C O M P A R A T I V E  N E G L I G E N C E ,  In a n y  a c t i o n  to r e c o v e r  d a m a g e s  for injury

to p e r s o n s  or p r o p e r t y  in w h i c h  c o n t r i b u t o r y  n e g l i g e n c e  m a y  b e  a s s e r t e d  

as a d e f e n s e ,  the c o n t r i b u t o r y  n e g l i g e n c e  of the p l a i n t i f f  shall n o t  bar 

a r e c o v e r y  if the n e g l i g e n c e  o f  the p E r s o n  s e e k i n g  r e c o v e r y  was n ot 

g r e a t e r  t h a n  the n e g l i g E n c e  or gross  n e g l i g e n c e  of the p e r s o n  or p e r s o n s  

a g a i n s t  w h o m  r e c o v e r y  is sought, b u t  any damages a l l o w e d  shall be d i m i n­

ish e d  in p r o p o r t i o n  to the a mount o f  n e g l i g e n c e  a t t r i b u t a b l e  to the

person^ <x$ h c/d* ,^ ik *  AeJr. '
Sec. 09/65.140. J U R Y  I N S T R U C T I O N S ;  VERDICTS. In s u c h  cases, the

j u d g e  may, a n d  w h e n  r e q u e s t e d  by any p a r t y  shall I n s t r u c t  the ju ry that:

(1) T h e  p l a i n t i f f  m a y  not r e c o v e r  if his c o n t r i b u t o r y  n e g ­

li g e n c e  has c o n t r i b u t e d  m o r e  to the i n j u r y  than the n e g l i g e n c e  of t h e  

d e f e n d a n t  or the c o m b i n e d  n e g l i g e n c e  o f  m u l t i p l e  defen dants.

(2) I f  the jur y d e t e r m i n e s  t he p l a i n t i f f  is e n t i t l e d  to 

recover, it s h a l l  r e t u r n  by g e n e r a l  v e r d i c t  the total a m o u n t  of d a m a g e s  

the p l a i n t i f f  w o u l d  be e n t i t l e d  to r e c o v e r  except for his c o n t r i b u t o r y  

n e g l i g e n c e .

(3) If the jury d e t e r m i n e s  that a party is e n t i t l e d  to r e c o v e r  

it s h a l l  r e t u r n  a s p e ci al v e r d i c t  i n d i c a t i n g  the p e r c e n t a g e  of n e g l i g e n c e  

a t t r i b u t a b l e  to each party.
f

(4) T h e  p e r c e n t a g e  of n e g l i g e n c e  a t t r i b u t a b l e  to the p e r s o n  

s e e k i n g  r e c o v e r y  shall r e d u c e  the a m o u n t  of such r e c o v e r y  by the 

p r o p o r t i o n a t e  a mount of s u c h  n e g l i g e n c e .

Sec. 0 9 .6 5 . i5O. M U L T I P L E  PARTIES. (a) In a case in which t h e r e  

is m o r e  than one d efend ant, and the c l a i m a n t ' s  n e g l i g e n c e  does not 

e xcee d the total n e g l i g e n c e  o f  all d e f e n d a n t s ,  c o n t r i b u t i o n  to the d a m a g e  

a w a r d e d  to the c l a i m a n t  shall be in p r o p o r t i o n  to the p e r c e n t a g e  o f  

n e g l i g e n c e  a t t r i b u t a b l e  to each defendant.

(b) E a c h  d e f e n d a n t  is j o i n t l y  and s e v e rally l i a b l e  for the e n t i r e  

amount of the j u d g m e n t  a w a r d e d  the claimant, exceot that a d e f e n d a n t



c l a i m a n t  o n l y  for that p o r t i o n  of the j u d g m e n t  w h i c h  r e p r e s e n t s  the 

p e r c e n t a g e  of n e g l i g e n c e  a t t r i b u t a b l e  to him.

Sec. 09.65.l60.  S E T T L E M E N T S ;  E F F E C T  ON R E M A I N I N G  PARTIE S. (a)

If a n  a l l e g e d  j o i n t  t o r t - f e a s o r  pays an a m o u n t  to a c l a i m a i h t  in s e t t l e m e n t ,  

but is n e v e r  j o i n e d  as a part y defendant, or h a v i n g  b e e n  joined, is 

d i s m i s s e d  or n o n s u i t e d  a f t e r  settle m e n t  w i t h  the c l a i m a n t  (for w h i c h  r e a s o n  

the e x i s t e n c e  a n d  a m o u n t  of his n e g l i g e n c e  are not s u b m i t t e d  to the j u ry),  

e a c h  d e f e n d a n t  is e n t i t l e d  to d educt  f r o m  the a m o u n t  for w h i c h  he is 

l i a b l e  to the c l a i m a n t  a p e r c e n t a g e  of the a m o u n t  of the s e t t l e m e n t  b a s e d  

on the r e l a t i o n s h i p  the d e f e n d a n t ' s  own n e g l i g e n c e  bears to the total 

n e g l i g e n c e  of a l l  defendants.

(b) If an a l l e g e d  joint t o r t - f e a s o r  m a k e s  a s e t t l e m e n t  w i t h  a

c l a i m a n t  but n e v e r t h e l e s s  is j o i n e d  as a p a r t y  d e f e n d a n t  at the time of
, »

the s u b m i s s i o n  o f  the case to the jury (so that the e x i s t e n c e  and a m o u n t

of his n e g l i g e n c e  are s u b m i t t e d  to the jury) and his p e r c e n t a g e  o f  n e g­

li g e n c e  is f o u n d  by the jury, the s e t t l e m e n t  is a c o m p l e t e  r e l e a s e  of • 

the p o r t i o n  of the j u d g m e n t  a t t r i b u t a b l e  to the p e r c e n t a g e  o f  n e g l i g e n c e  

f o u n d  o n  the p a r t  of that joint t ort-f e a s o r .  ;

Sec. 09.65.170. SETOFFS. If the a p p l i c a t i o n  of the r u l e s  c o n t a i n e d

in secs. 150 an d 160 of this c h a p t e r  r e s u l t s  in two c l a i m a n t s  b e i n g  l i a b l e  

to e a c h  o t h e r  in da mages, the claimant who is l i a b l e  for the g r e a t e r  

a m o u n t  is e n t i t l e d  to a credit t oward his l i a b ility in the aincunt of 

d a m a g e s  owed h i m  by the ot her claimant.

* Sec. 2. This Act takes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0

J- Ssc- 3. 0 9 , 1 b  r i x w ,
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Act 227, Lavs 1969

House Bill No. 857

RELATING TO TORT ACTIONS BASED ON NEGLIGENCE AND 
AMENDING CHAPTER 663 - H A W A I I  REVISED STATUTES.

BE IT ENACTED BY THE LEGISLATURE OP THE STATE OP HAWAII:

SECTION 1. Chapter 663 of the Hawaii Revised Statutes is 

amended by adding a new Part to be appropriately designated and 

to read ns follows:

Par t- * — «— •^•-Comparative N e g l i g e n c e  

" S e c t i o n  6 6 3  - C o n t r i b u t o r y  n e g l i g o n c o  n o  b a r ;  c o m p a r a ­

t i v e  n e g l i g e n c e ;  f i n d i n g s  o f  f a c t  a n d  s p e c i a l  v e r d i c t s .

"(a) Contributory nogligence shall not bar recovery 

in any action by any person or his logal representative to 

recover damages for negligence resulting in death or in injury 

to person or property, if such negligence was not p.3 great 
as the negligence of the person against whom recovery is 

3ought, but any damages allowed shall be diminished in propor­

tion to the amount of nogligence attributable to the person 

for whose injury, damage or death recovery is made.

''(b) In any action to which subsection fa) of this 

section applies, the court, in a nonjury trial, shall make 

findings of fact or, in a jury trial, the Jury shall return 

a special verdict which shall state:

"(I) The amount of the damages which would
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have been recoverable if there had been no contributory
«

negligence; and

''(2) The degree of negligence of each party, 

expressed as a percentage.

''(c) Upon the making of the finding of fact or the 

return of a special verdict, os is contemplated by subsection

(b) above, the court shall reduce the amount of the verdict 

in proportion to the amount of negligence attributable to 

the person for whose injury, damage or death recovery is 

made, provided, however, that if the said proportion is equal 

to or greater than the negligence of the person against whom 

recovery is sought, then, in such event, tho court will enter 

a judgment for the defendant.”

SECTION 2. Tbo provisions of this 'ct shall not be 

retroactive and shall affect only those claims accruing after 

its effective date.

SECTION 3* This Act shall take effect upon its approval.

Approved, July it, 1969
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LAW  M EM O  1272

TH I S IS NOW  LAW

H A W A I I  R E G U L A R  S E S S I O N  1969 H.B. 857

C O M P A R A T I V E  N E G L I G E N C E

N e w l y  p r o v i d e s  t h a t  c o n t r i b u t o r y  n e g l i g e n c e  shall n o t  ba r  r e c o v e r y  

in any a c t i o n  by any p e r s o n  o r  l e g a l r e p r e s e n t a t i v e  to r e c o v e r  d a m a g e s  for 

n e g l i g e n c e  r e s u l t i n g  in d e a t h  o r  in in j u r y  to p e r s o n  or p r o p e r t y ,  if such 

n e g l i g e n c e  w a s  not as g r ea t  as the n e g l i g e n c e  of the p e r s o n  a g a i n s t  w h o m  

r e c o v e r y  is sought, but a n y  d a m a g e s  a l l o w e d  shall be d i m i n i s h e d  in p r o p o r t i o n  

to the a m o u n t  of n e g l i g e n c e  a t t r i b u t a b l e  to the p e r s o n  for w h o s e  injury, 

dam.2 ge or  d e a t h  r e c o v e r y  is ma d e .

F u r t h e r  p r o v i d e s  tha t  in a n y  a c t i o n  to w h i c h  the a bove a pp l i e s ,  the 

court, in a n o n - j u r y  t r i a l , s h a l l  m a k e  f i n d i n g s  of fact or, in a jur y  trial, the 

jury shall r e t u r n  a s p e c ia l  v e r d i c t  w hi c h  s hall state: (1 ) the a m o u n t  of d a m a g e s  

w h i c h  w o u l d  h a v e  b e e n  r e c o v e r a b l e  if there ha d  bee n  no c o n t r i b u t o r y  n e g l i g e n c e ;  

ar.d (2 ) the d e g r e e  of n e g l i g e n c e  of eac h  pa r t y ,  e x p r e s s e d  as a p e r c e n t a g e .

F u r t h e r  p r ov i d e s  that u p o n  the m a k i n g  of the f i n d i n g  of f act or the 

r e t u r n  of a special v er d i c t ,  as c o n t e m p 1a ted a b o v e , t h e  c o u rt  s hall redu c e  the 

am o u n t  of the v e r d i c t  in p r o p o r t i o n  to the a m o u n t  of n e g l i g e n c e  a t t r i b u t a b l e  

to the p e r s o n  for w h o s e  injury, d a m a g e  or d e a t h  r e c o v e r y  is made, p r o v i d e d  

h o w e v e r  that if the said p o r t i o n  is e qual to or g r e a t e r  than the n e g l i g e n c e  of 

the p e r s o n  a g a i n s t w h o m  r e c o v e r y  is sought, then, in such event, the court 

w i l l  e n t e r  a j u d gment for the d e f e n d a n t .

P r o v i d e s  that the p r o v i s i o n s  h e r e o f  shall a f f e c t  o n l y  t h os e  claims 

a c c r u i n g  the e f f e c t i v e  d ate here of .

A C T  227 E f f e c t i v e  J uly 1 A , 1969

A G :sgt 

9 ( d )

T E X T  O F  L A W  A T T A C H E D
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C H A P T E R  507
■ ' ' i

ACTIONS '

[iVett; Sections] 507:8-b Strict Liability and Implied
507:7-a Comparative Negligence. Warranties Limited.
507:7-b Release or Covenant Not to Venue

®ue.; Tortfeasors. 507:14 Minors Contracts; Motor Vehi-
507:7-c Inadmissible Evidence; Post cje3 [Repealed.]

Verdict Procedure.
507:8 Contributory Negligence as De­

fense [Repealed.] „ . /

507: 1 P a r tn e r s .  . V

[R epealed  1973, 378: 2, eff. A ug . 29, 1973, superseded  by  P.SA 304-A : 18 
e t  seq. (su p p ).]

5 0 7 :2  C oterfants. • i.
A n n o t a t i o n s  #

L i b r a r y  references
Larceny: coteriUnt taking cotenancy

property. 17 ALR3d 1394. . .
' * • •

507 : 7 F a lse  Checks, e tc . A n y  p erso n  w ho m akes, d raw s, u t te r s  o r  de­
liv e rs  any  check, d ra f t  o r  o rd e r fo r  th e  p ay m en t o f  m oney upon an y  bank  
o r  o th e r  dep o sito ry , know ing th a t  th e  m a k e r  o r d ra w er h a s  n o t sufficient
fu n d s  in o r  c red it w ith  such  b an k  o r  o th e r  d eposito ry  fo r  th e  p ay m en t
th e re o f, and  w hich is n o t paid  in  fu ll upon p re sen ta tio n , shall be liable to  
th e  person  in ju re d  th ereb y .

Source. 1917, 55:1. PL 328:12. RL Amendments—1971. Omitted provisions
384:12. RSA 607:7. 1971, 227:5, efT. relating to arrest.
Aug. 17, 1971.

5 0 7 : 7-a [N ew ] C om parative  N egligence. C o n trib u to ry  negligence 
shall n o t b a r  recovery  in an  ac tio n  by  a n y  p la in tiff, o r  h is  legal re p re se n ta ­
tive, to  recover dam ages fo r  neg ligence re su ltin g  in  d ea th , personal in ­
ju ry ,  o r  p ro p e rty  dam age, if  such  neg ligence w as n o t g re a te r  th a n  th e  
causal negligence of th e  d efen d an t, b u t  th e  dam ages aw arded  shall be 
d im in ished , by  genera l v erd ic t, in p ro p o rtio n  to  th e  am o u n t of negligence 
a t t r ib u te d  to  th e  p la in tif f ; p rov ided  t h a t  w here  recovery  is allowed ag a in s t 
m ore  th a n  one d efen d an t, each su ch  d e fen d an t sha ll be liable fo r  tl a t  
p ro p o rtio n  o f th e  to ta l do llar am o u n t aw ard ed  as dam ag es in  th e  ra tio  
of th e  am o u n t o f h is causal neg ligence to  th e  am o u n t of causa l negligence 
a t tr ib u te d  to all d e fen d an ts  a g a in s t  w hom  recovery  is allowed. T he burden  
of p ro o f as  to  th e  ex istence o r  am o u n t o f causal negligence alleged to  
be a t t r ib u ta b le  to  a  p a r ty  shall r e s t  upon th e  p a r ty  m ak in g  such allegation . 
T h is section  shall govern  all ac tio n s  a r is in g  o u t o f  in ju rie s  and  o th e r  
d am ag es su s ta in ed  on and  a f te r  A u g u s t 12, 1969, and  none o th er.

Source. 19C9, 225:1, efF. Aug. 12, 1969. thereof the provision concerning the 
1970, 35: 1, eff. May 4, 1970. burden of proof as to comparative negli-

Amendmenta—1970. Added at the end gence.

183
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Senate Bill No. 524—Committee on Judiciary 

CH A PTER 787

LAWS OF NEVADA

AN ACT relating to tort actions; providing for a system of comparative negligence 
in lieu of the defenses of contributory negligence; providing that multiple 
defendants shall be severally liable and damages shall be apportioned in accord­
ance with negligence of each dcfendan'; and providing other matters properly
relating thereto. (Approved May 3, 1973]

The People oj the State o j Nevada, represented in Senate and Assembly,
do enact as follows:

Section 1. Chapter 41 of NRS is hereby amended by adding
thereto a new section which shall read as follows;

/ .  In  any action to  recover damages for injury to persons or prop­
erty in which contributory negligence m ay be asserted as a defense, the 
contributory negligence o j the plaintiff shall not bar a recovery if the neg­
ligence o f the person seeking recovery was not greater than the negli­
gence or gross negligence of the person or persons against whom recovery 
is sought, but any damages allowed shall be diminished in proportion to 
the amount of negligence attributable to  the person seeking recovery.

2. In  such cases, the judge may, and when requested by  any party
shall instruct the jury that:

(a) The plaintiff may not recover if his contributory negligence has con­
tributed more to the injury than the negligence o f the defendant or the
combined negligence o f multiple defendants.

(b) I f  the jury determines the plaintiff is entitled to recover, it shall
return by general verdict the total amount of damages the plaintiff would 
be entitled to recover except for his contributory negligence.

(c) I f  the jury determines that a party is entitled to recover, it shall 
return a special verdict indicating the percentage o f negligence attribut­
able to each party.

(d) The percentage o f negligence attributable to the person seeking
recovery shall reduce the amount of such recovery by the proportionate
amount o f such negligence.

3. Where recovery is allowed against more than one defendant in
such an action:

(a) The defendants are severally liable to the plaintiff.
(b) Each defendants’ liability shall be in proportion to his negligence 

as determined by the jury, or judge if there is no jury. The jury or judge 
shall apportion the recoverable damages among the defendants in accord­
ance with the negligence determined.

Fit!

Assembly BIT

AN A d ’ relating to justices ui 
townships; and proviL

The People of the State of!
a

Section 1. NRS 4.021
4.020 1. [T licrc shall b

of the state having a popul 
die last preceding national 
United States Department 
peace shall be elected by th 
cral state election in Novcm

2. There shall be one p 
state having a population 01 
preceding national census- 
States Department of Con 
shall be elected by the qu i, 
state election to be held it 
election held every 4 ycarst

3 .] There shall be one 
state, for which there shallb 
ship at a general state eh  
thereafter, the following mi 
population of the township 
census o f the Ilvreau of th 
Commerce: *

(a) I f the population is Ic
(b) I f the population is 6<
2. The term of office d

ning on the 1st Monday in..
3. Justices of the; 

the boards of county cotnm
[5.3  4. The clerk of th 

10 days after the election o; 
of the peace, certify under 
appointment and qualificati 
shall be filed in the office of| 
cial character of such officer

Snc. 2. The board of <s 
there is a township of such 
additional justice of the p 
appoint a justice of die pen 
of January 1975.

S e c . 3. Section 2 of thi 
M y 1,1973. Section 1 of d
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and W a s h i n g t o n  S t a t e  U n i v e r s i t y  d u r i n g  t h e  1 9 7 3 - 7 5  b i e n n i u m  

u n d e r  t h e  p r o v i s i o n s  o f  RCW 6 6 . 0 8 . 1 8 0 .  I f  t h i s  s e c t i o n  i s  ***■“ *• 

n o t  d e l e t e d ,  t h e  U n i v e r s i t y  o f  W a s h i n g t o n  w i l l  r e c e i v e  

$ 3 0 0, 0 00  l e s s  t h a n  a n t i c i p a t e d ,  W a s h i n g t o n  S t a t e  U n i v e r s i t y  

w i l l  r e c e i v e  $ 2 0 0 , 0 0 0  l e s s  t h a n  a n t i c i p a t e d ,  and t h e  

D i v i s o n  o f  H e a l t h - D e p a r t m e n t  o f  S o c i a l  and H e a l t h  o e r v i c e s  

w i l l  r e c e i v e  $ 5 0 0 , 0 0 0  mo re  t h a n  a n t i c i p a t e d  f o r  a l c o h o l i s m  

p r o g r a m s  a u t h o r i z e d  by RCW 7 0 . 9 6 . 0 U 0 .

A l t h o u g h  t h e  l a n g u a g e  o f  t h i s  s e c t i o n  d o e s  n o t  

c o n t a i n  t h e  wo rd  " a p p r o p r i a t i o n , "  i n  t h e  a b s e n c e  o f  any 

s p e c i f i c  l a n g u a g e  t o  t h e  c o n t r a r y ,  t h e  e f f e c t  i s  an 

a p p r o p r i a t i o n  o f  $ 5 0 0 , 0 0 0  f o r  a d d i t i o n a l  e x p e n d i t u r e s  by 

t h e  D i v i s i o n  o f  H e a l t h .  The  A l c o h o l i s m  P r o g r a m  o f  t h e  

D i v i s i o n  o f  H e a l t h  was f u n d e d  a t  t h e  l e v e l  recommended i n  

my p r o p o s e d  b u d g e t  f o r  t h e  1 9 7 3 - 7 5  b i e n n i u m ,  and I  do n o t  

b e l i e v e  t h e  L e g i s l a t u r e  i n t e n d e d  t o  p r o v i d e  a d d i t i o n a l  

f u n d s  f o r  t h a t  p r o g r a m .

W i t h  t h e  e x c e p t i o n  o f  t h e  i t e m s  d e s c r i b e d  a b o v e ,  t h e  

r e m a i n d e r  o f  t h e  b i l l  i s  a p p r o v e d . "

CHAPTER 138 

[ E n g r o s s e d  S e n a t e  B i l l  No. 2 0 U 5 ]

COMPARATIVE N E G L I G E N C E - - I M P U T E D  N E G L I G E N C E

AN ACT R e l a t i n g  t o  c i v i l  p r o c e d u r e ;  c r e a t i n g  a new c h a p t e r  i n  T i t l e  U 

RCW; and d e c l a r i n g  an e f f e c t i v e  d a t e .

BE I T  ENACTED BY THE L E G I S L A T U R E  OF T H E  S T A T E  OF WASHINGTON:

.■jSCyjON, S e c t i o n  1. C o n t r i b u t o r y  n e g l i g e n c e  s h a l l  n o t  

b a r  r e c o v e r y  i n  a n  a c t i o n  by any  p e r s o n  o r  h i s  l e g a l  r e p r e s e n t a t i v e  

t o  r e c o v e r  d amages  c a u s e d  by n e g l i g e n c e  r e s u l t i n g  i n  d e a t h  o r  i n  

i n j u r y  t o  p e r s o n  o r  p r o p e r t y ,  b u t  any damages  a l l o w e d  s h a l l  be 

d i m i n i s h e d  i n  p r o p o r t i o n  t o  t h e  p e r c e n t a g e  o f  n e g l i g e n c e  a t t r i b u t a b l e  

t o  t h e  p a r t y  r e c o v e r i n g .

JU5W S E C T I O N, S e c .  2. T h e  n e g l i g e n c e  o f  o ne  m a r i t a l  s p o u s e

s h a l l  n o t  be i m p u t e d  t o  t h e  o t h e r  s p o u s e  t o  t h e  m a r r i a g e  s o  a s  t o  bar  

r e c o v e r y  i n  an a c t i o n  by t h e  o t h e r  s p o u s e  t o  t h e  m a r r i a g e ,  o r  h i s  o r

h e r  l e g a l  r e p r e s e n t a t i v e ,  t o  r e c o v e r  damages  f r o m  a t h i r d  p a r t y

c a u s e d  by n e g l i g e n c e  r e s u l t i n g  i n  d e a t h  o r  i n  i n j u r y  t o  t h e  p e r s o n .

S E C T I O N .  S e c .  3. T h i s  a c t  t a k e s  e f f e c t  a s  o f  12:01 a.m.

on A p r i l  1, 197U.

NEW S ECTION. S e c .  u. i f  any p r o v i s i o n  o f  t h i s  a c t  o r  t h e  

a p p l i c a t i o n  t h e r e o f  t o  any  p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d

[ 9U9 ]
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u n c o n s t i t u t i o n a l ,  t h e  r e m a i n d e r  o f  t h i s  a c t  and t h e  a p p l i c a t i o n  o f  

s u c h  p r o v i s i o n s  t o  o t h e r  p e r s o n s  o r  c i r c u m s t a n c e s  s h a l l  n o t  be 

a f f e c t e d  t h e r e b y ,  and i t  s h a l l  be c o n c l u s i v e l y  p r es u me d  t h a t  t h e  

l e g i s l a t u r e  woul d h a v e  e n a c t e d  t h e  r e m a i n d e r  o f  t h i s  a c t  w i t h o u t  s u c h  

i n v a l i d  o r  u n c o n s t i t u t i o n a l  p r o v i s i o n .

s e c t i o n . S e c .  5. S e c t i o n s  1 t h r o u g h  9 o f  t h i s  a c t  s h a l l  

c o n s t i t u t e  a new c h a p t e r  i n  T i t l e  9 RCW.

P a s s e d  t h e  S e n a t e  March 31 ,  1973.

P a s s e d  t h e  H o u s e  A p r i l  19, 1973.

A p p r o v e d  by t h e  G o v e r n o r  A p r i l  23,  1973.

F i l e d  i n  o f f i c e  o f  S e c r e t a r y  o f  S t a t e  A p r i l  29, 1973.

CHAPTER 139 

[ E n g r o s s e d  S u b s t i t u t e  S e n a t e  B i l l  Ho. 28 0 0]

DEPARTMEHT OF S O C I A L  AND H E A L T H  

S E R V I C E S  BUDGET

AH ACT A d o p t i n g  t h e  b u d g e t  f o r  t h e  d e p a r t m e n t  o f  s o c i a l  and h e a l t h

s e r v i c e s  and a l l i e d  a g e n c i e s ;  making a p p r o p r i a t i o n s  and

a u t h o r i z i n g  e x p e n d i t u r e s  f o r  t h e  o p e r a t i o n s  o f  t h e  d e p a r t m e n t

and a l l i e d  a g e n c i e s  f o r  t h e  f i s c a l  b i e n n i u m  b e g i n n i n g  J u l y  1,

1973, and e n d i n g  J u n o  30, 1975; d e s i g n a t i n g  e f f e c t i v e  d a t e s

f o r  c e r t a i n  a p p r o p r i a t i o n s ;  and d e c l a r i n g  an e m e r g en cy .

BE I T  ENACTED BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF WASHINGTON:

U£W SjJCTIQlljt. S e c t i o n  1. T h a t  a b u d g e t  i s  h e r e b y  a d o p t e d  f o r

t h e  d e p a r t m e n t  o f  s o c i a l  and h e a l t h  s e r v i c e s  and i t s  a l l i e d  a g e n c i e s

and s u b j e c t  t o  t h e  p r o v i s i o n s  s e t  f o r t h  i n  t h e  f o l l o w i n g ,  s e c t i o n s ,

t h e  s e v e r a l  a m o u n t s  s p e c i f i e d  i n  t h o  f o l l o w i n g  s e c t i o n s ,  o r  s o  much 

t h e r e o f  a s  s h a l l  be s u f f i c i e n t  t o  a c c o m p l i s h  t h o  p u r p o s e s  d e s i g n a t e d ,  

a r e  h e r e b y  a p p r o p r i a t e d  and a u t h o r i z e d  t o  be d i s b u r s e d  f o r  s a l a r i e s ,  

wages  and o t h e r  e x p e n s e s  and f o r  o t h e r  s p e c i f i e d  p u r p o s e s  f o r  t h e

f i s c a l  b i e n n i u m  b e g i n n i n g  J u l y  1, 1973,  and e n d i n g  J u n e  30,  1975,

e x c e p t  a s  o t h e r w i s e  p r o v i d e d ,  o u t  o f  t h o  s e v e r a l  f u n d s  o f  t h e  s t a t e  

h e r e i n a f t e r  named.

JjEW S E C T I ON. S e c .  2. FOR T H E  DEPARTMENT OF 

S O C I A L  AND H E A L T H  S E R V I C E S

G e n e r a l  ?und A p p r o p r i a t i o n :  PROVIDED,  T h a t

$ 5 9 9 , 8 6 6 , 9 2 9  i s  f r o m  s t a t e  f u n d s  and 

$ 6 , 5 9 1 , 1 6 8  i s  f r o m  p r i v a t e  and l o c a l  f u n d s  and 

$ 9 1 7 , 7 1 3 , 1 9 8  i s  f r o m  f e d e r a l  f u n d s :  PROVIDED,

T h a t  any p r o p o s a l  t o  expend m oney s  o r  man

y e a r s  f r o m  an a p p r o p r i a t e d  f u n d  o r  a c c o u n t

i n  e x c e s s  o f  a p p r o p r i a t i o n s  p r o v i d e d  by l aw,  b as e d

[ 9 5 0  ]
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Regular Session

Act 227, Lavs 1969
House Bill Ho. 857

ft

RELATING TO TCRT ACTIONS BASED ON NEGLIGENCE AND 
AMENDING CHAPTER 663 - HAWAII REVISED STATUTES.

BE IT ENACTHD3Y THE LEGISLATURE OP THE STATE OP HAWAII:

SECTION 1. Chapter 663 cf the Hawaii Revised Statutes is 

amended by adding a new Part to be appropriately designated and

to read a3 follows:*

Part-«-— --Comparative Negligence 

"Section 663 - Contributory negligence no bar; compara­

tive negligence; findings of fact and special verdicts.

"(a) Contributory nogligence shall not bar recovery 

in any action by any person or his legal representative to 

recover damages for negligence resulting in death or in injury 

to person or property, if such negligence wo.3 not as great 

as the negligence of the person against whom recovery is 

sought, but any damages a v o w e d  shall be diminished in propor­

tion to the amount of nogligence attributable to the person 

for whoso injury, donago or death recovery is made.

"(b) In any action to which subsection (a) of this 

auction applies, the court, in a nonjury trial, shall nake 

findings of face or, in a jury trial, the jury shall roturn 

a special verdict which shall state:

"(1) Tho amount of the damages which would



vaii House Bill Kc. b57—  Cont’d
H«(. r Session 
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heve beer, recoverable if there had been no contributory
t

negligence; and

''(2) The degree of negligence of each party, 

expressed as a percentage.

’’(c) Upon the making of the finding of fact or the 

return of a special verdict, as is contemplated by subsection

(b) above, the court shall reduce the amount of the verdict 

in proportion to the amount of negligence attributable to 

the person for whose injury, damage or death recovery is 

made, provided, however, that if tho said proportion is equal 

to or greater than the negligence of tho person against whom 

recovery is sought, then, in such event, the court will enter 

a judgment for the defendant.M

SECTION 2. Tho provisions of this Act shall not be
• • • • • • 1 Y
retroactive and 3hall affect only those claims accruing after 

its effective date.

SECTION 3* This Act shall' take effect upon its approval.

Approved, July lU, 1 9 6 9
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TH i S  IS NOW  LAW •

H A W A I I  R E G U L A R  S E S S I O N  1969 H.B. 857

C O M P A R A T I V E  N E G L I G E N C E  -

N e w l y  p r o v i d e s  that c o n t r i b u t o r y  n e g l i g e n c e  s h a l l n o t  bar r e c o v e r y  

in a n y  a c t i o n  by an y  p e r s o n  or legal r e p r e s e n t a t i v e  to r e c o v e r  d a m a g e s  for 

n e g l i g e n c e  r e s u l t i n g  in d e at h  o r  in in j u r y  to p e r s o n  o r  p r o p e r t y ,  if such 

n e g l i g e n c e  w a s  n o t  as g reat as the n e g l i g e n c e  of the p e r s o n  a g a i n s t  w h o m  

r e c o v e r y  is sought, but any d a m a g e s  a l l o w e d  shall be d i m i n i s h e d  in p r o p o r t i o n  

to the a m o u n t  of n e g l i g e n c e  a t t r i b u t e’ le to the p e r s o n  for w h o s e  injury, 

d a m a g e  or d e a t h  r e c o v e r y  is m ade.

F u r t h e r  p r o v i d e s  that in an y  ac t i o n to w h i c h  the above a p p lies, the 

court, in a n o n - j u r y  t r i a l , s h a l l  m a k e  f i n di n g s  of fact o r  in a j u r y  trial, the 

jur y shall r e t u r n  a spec i a l  v e r d i c t  w h i c h  shall state: (1 ) the a m o u n t  of d a m a g e  

w h i c h  w o u l d  ha v e  b e e n  r e c o v e r a b l e  if there ha d  bee n  no c o n t r i b u t o r y  n e g l i g e n c e ;  

and (2 ) the d e g r e e  of n e g l i g e n c e  of each party, e x p r e s s e d  as a p e r c e n t a g e .

F u r t h e r  p r o v i d e s  that u p o n  the m a k i n g  of the f i n d i n g  of fact or the 

r e t u r n  of a spec i al  v e r d i c t ,  as c o n t e m p l a t e d  a b o v e , t h e  c o u rt  shall r e d u c e  the 

a m o u n t  of the v e r d i c t  in p r o p o r t i o n  to the a m o u n t  of n e g l i g e n c e  a t t r i b u t a b l e  

to the p e r s o n  for w h o s e  injury, d a m a g e  or d e a t h  r e c o v e r y  is made, p r o v i d e d  

h o w e v e r  that if the said p o r t i o n  is equal to or g r e a t e r  than the n e g l i g e n c e  of 

the p e r s o n  a g a i n s t  w h o m  r e c o v e r y  .is sought, then, in s u c h  event, the court 

w i l l  e n t e r  a j u d g m e n t  for the de fendant.

P r o v i d e s  that the p r o v i s i o n s  h e r e o f  shall a f f e c t  o n l y  those claims 

a c c r u i n g  the e f f e c t i v e  d a t e  here o f .
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M O D E L  S T A T U T E  COMPARATI VE N E G L I G E N C E

S e c t i o n  1. G E N E R A L  RULES. (a) In all actions based on strict liability, 

n e g l i g e n c e  or r e c kles sness, the fact the party b r i ng ing the a c t i o n  was 

at fault b e c a u s e  that p e r s o n  was n egligent or r e c kless  or u n r e a s o n a b l y  and 

i m p l i e d l y  a s s u m e d  the risk, shall not n ecess arily bar recovery; rather, 

t h e  p e r s o n ' s  damages shall be d i m i n i s h e d  by the trier of fact in 

p r o p o r t i o n  to the amount of fault attrib u t a b l e  to that person.

(b) The p r i n c i p l e s  set forth in S u b s e c t i o n  A shall also apply in 

a c t i o n s  for w r o n g f u l  death w i t h  respect to the n e g l i g e n c e  of the p l a i n t i f f  

an d  his or her decedent.

(c) The p r i n c i p l e s  set forth in S u b s e c t i o n  A shall apply r e g a r d l e s s
l %

of w h e t h e r  ei ther p arty v i o l a t e d  a c riminal safety s t a t u t e  or had the

last clear c hange to prevent the injury.

0
S e c t i o n  2. P R O C E D U R A L  RULES. (a) In any action to w h i c h  this Act applies,

the court in a non -jury trial shall make findings of fact, or in a

jury trial, the jury shall answer special questions Indicating:

(1) The a mount  of damages w h i c h  the party b r i n g i n g  the a c t i o n  

wo u l d  be e n t i t l e d  to r e c o v e r  had that p e r s o n  not been at fault;

(2) The amount of the party's fault that had a b e a r i n g  on 

that p e r s o n ' s  damages, expresse d as a percentage.

T h e  court shall then r educe the amount of such damages in p r o p o r t i o n  to 

the a m ount  of fault a t t r i b u t a b l e  to the p erson recovering. The jury may, 

however, u p o n  r e q u e s t  of a party, be informed of the legal effect of 

their a n s w e r s  to the special  questions.

(b) A court may make a limited rever s a l  of a jury 's verdict on the 

g round that its a nswer u nder (1) or (2) of subsection (a) was wholly 

unrea s o n a b l e .  The court may then d e t e rmine a proper  amount of damage  

or p e r c e n t a g e  of fault, u t i l i z i n g  the princi ples of a d d i t u r  and 

r e m i t t i t u r  properly used in this state.

S e c t i o n  3. M U L TIP LE PARTIES. (a) This a c‘ in no way m o d i f i e s  the 

c o m m o n - l a w  p r i n c i p l e  that Joint tortfeasors are jointly and severa lly 

l iable tor their torts.

(b) In all actions subject to this act, the trier of fact shall

a I 2r e s t •- t n i t  on the basiu i srties vf j  ■■  o r . 'anted in court.



(c) In actions for contribution, damages shall be a l l o c a t e d  on 

the basis of tne relat i v e  fault of the parties to the c o n t r i b u t i o n  action.

S e c t i o n  4 E F F E C T I V E  DATE. This act shall take e f fect____________________ ,_____

and shall apply only to a c tion s a r ising  out of events w h i c h  o c c u r  on or 

after that date.



Jo int to r t - I c u u i ii by Injurotl pa rty  w ill r e­
lea se  a ll o ilie r to r t- fe a so rs  who con tributed 
to w rons- Id.

An Innocent p a rty  h to bo fu lly  compen­
sa ted  by a  Jo in t to r t- fe a so r  fo r h is loss. 
A lls ta te  Ins. Co. v . C larko tClv.App.1371) 
<71 S .IV .2d SOI, re f. n. r. o.
7. -------  Common liab ility , Jo in t to r t - f e a s­or*

W here b idder w as under no obligation 
to  indem nify owner, pu rsuan t to Indemnity 
provision of con trac t ca llin g  for bidder to 
undertake ce rta in  w ork on owner's u tility  
lin es and poles, for se ttlem en t m ade for 
In ju ry to b idder's employee In course of 
Job  a s  re su lt of sep ara to  a c ts  of negligence 
o f both owner nnd bidder, w hether em ­
ployee wus con trlbu to rlly  neg ligen t w as 
Im m ateria l and subm ission o f sp ec ia l Ic- 
suea re la tin g  to con tribu tory negligence of 
employee, a lthough error, w as harm less. 
B luebonnet Klee. Co-op., Inc. v . U n iversal 
K lee. Const. Co. (Clv.App.1971) 467 S.W .2d 567. ref. n. r. c.
15. Indemnity agreem en ts

McCann Const. Co. v. Jo e  Adam s and Son 
(Clv.App.1970) 158 S.W .2d 477 [m ain vo l­
ume] reversed  on o ther grounds 475 S.W .2d 721.

G enerally . Indemnity agreem en t w ill not 
p ro tec t indem nitee ngnlnst consequences of 
h is  own neg ligence un less the obligation Is 
exp ressed  In unequivocal tern .s. Jo e  Ad­
am s nnd Son v. McCann Const. Co. (Sup.1971) 475 S.W .2d 721.

Under oil well d rilling con trac t prov id ing 
th a t con trac to r would nsnumo full liab ility  
fo r, and hold oil fie ld  leaseho lder harm less, 
a g a in s t a ll c la im s a r is in g  n» resu lt of u cc l- 
d cn ts Incident to drilling operation  con­
ducted by con tractor, leaseho lder w as not 
Indemnified for a cc id en ts a r is in g  out o f Its 
own neg ligence. C oastal S laton Crude 
G ath ering  Co. v. W illiam s (Clv.App.1972) 476 a .w .2 d  339, ref. n. r. c.

G eneral ru le Is th a t a con tract o f Indem­
n ity  w ill not a ffo rd  protection to the In­
dem n itee ngnlnst the con sequences of Ids 
own neg ligence un less the con trac t d e a r ly  
exp resse s  such an ob ligation  In unequivocal 
term s. Kef-Chvni Corp. v. Kl I'sso  I'rod- 
u e u  Co. (Clv.App.1974) 506 S.W .2d 7UI.

C on tract provid ing Indemnification for 
owner a g a in s t datum  a sse rted  by con trac­
tor, Its o ffic e rs , ugon ls, em ployees, or any 
m ember o f tho public, a r is in g  out o f or In 
connection w ith iho work, excep t for c la im s 
by u m ember of tho public cau sed by tho 
n eg ligence o f tho owner w ithout con tribu­
tory neg ligence on the part o f tho con tra c­
tor, provided Indcmnlf leal Ion for owner's 
own neg ligence, hut only w ith  resp ec t to 
cln lm s o f tho con tractor, ita  ag en ts nnd 
em ployees o r whoro thu cla im  aro se out of 
the work being done by (he con tracto r . Id.
16. P roduct* liab ility

M anu factu rer of do fcctlvc In trncath noo­
dle which w a s  found liab le to pu tlan i In­
ju red  thereby w as not en titled  to con tribu­
tion from e ith e r tho p ack ager and d istr ib u­
to r If Intrncnth un it of which nuodlo w as

pn rl o r hosp ita l In wnlch p atien t w as stu y - 
Ing a t  tim e o f Injury', because both pneka- 
g e r  and houpltnl would he en titled  to In­
dem n ification  a t common law  ag a in s t m an­
u fa c tu re r  wh ich  w as solely liab le fo r Ju dg­
ment nnd which lmd breached du ty  owed to 
packnger nnd hosp ita l. V ergo tt v. D eseret 
P h a rm aceu tica l Co. (C.A.1972) 463 F .2d 12.

W here m anu fac tu re r sold d ea ler a  tru ck  
w ith  d e fe c tiv e ly  designed cooling sys tem  
and d ea le r m ate r ia lly  und know ingly a g g r a ­
v a ted  nnd con tribu ted  to condition by In­
sta ll in g  n lr rond itlon cr which sev e re ly  en­
hanced danger, both opera tin g  concurren tly 
to c au se  ncclden t, d ea le r could not recover 
indem n ity from  m anu factu rer bu t could r e ­
cover con tribution . Fo rd  Motor Co. v. 
Ru sse ll & Sm ith  Ford Co. (Clv.App.1971) 
474 S.W .2d 649.
17. Landlord and tenan t

W here pipeline owner which held e a s e ­
ment over oil fie ld for Its plpcllno c rea ted  
po ten tia lly  dangerous condition In not 
mnrklng location of underground pipeline 
but no In ju ry would h ave resu lted  th e re­
from  In ab sen ce of a c t iv e  neg ligence o f oil 
fie ld leaseho lder In h av in g  w a te r  p it dug in 
p reparation  for well d rillin g a t  p lace o ver 
pipeline whoso location leaseho lder c ith e r  
knew or should have known, resu lt in g  In 
rup tu ring of plpcllno nnd resu ltin g  fire  In 
which p la in tiffs ' deceden t, us op era to r of 
bulldozer d igg ing w a te r p it, d ied , pipeline 
owner w as en titled  to common law  Indem­
n ity  from  leaseho lder. C oasta l S ta te s  
Crude G ath ering  Co. v. W illiam s (CIv.App.
1972) 476 S.W .2d 339, ref. r. c.
18. C ontract p rov lilon * for con tribu tion*

W here Indemnity con trac t betw een  r a i l­
road and L P  g a s  supp lier provided th a t 
ra ilroad  wnH en titled  to full Indemnity If 
d am ages w ere cau sed by neg ligen t nets or 
om issions of producer nnd thnt producer 
would sh a re  cqunlly w ith  tho ra ilro ad  In 
paym en t o f loss If dnmnges woro cau sed by 
th e ir  Jo int or concu rring negligence, and 
where n e ith er w as gu ilty  of n c tlv c  n eg li­
gence hut they both, duo to fa llu ro of each 
to a c t , w ere gu ilty  of p ass iv e  neg ligence 
which w as Joint nnd concurren t w ith  sole 
cau se not being n ttrlbu tnh lc to c ith er, r a i l­
road w as en titled  lo contribution from  pro­
ducer fo r on e-h a lf of recovery by railroad 
em ployee ag a in s t ra ilroad In cmployoo's a c ­
tion under F ed era l Kmployers' I ,lab ility  
A ct (45 U .S .C .A . 5 61 e t seq .) ag a in st r a i l­
road for In ju ries su sta in ed  when he Inhaled 
L P  gas. A tch ison , T. & S . F . Ry. Co. v. 
Denton (Ctv.App.1971) 476 S.W .2d 821, re f. 
ii. r. o.
19. C o n tr a c to r  and subcon tractor*

McCann Const. Co, v. Jo e  Adamn and Son
(CIv.App. 1970) 408 S.W .2d 477 [m ain  vo l­
ume] reversed  475 8 .W .2d 721.

P rov ision  In con trac t betw een gen era l 
con tracto r and sub con trac to r whoreby nub- 
con trac to r would Indemnify gen era l con­
tra c to r  fo r ony In ju ries su sta in ed  by po r­
tion through or on account of nny net or In 
connection w ith  tlin work of tho subcon­
tra c to r  did not en title  genera l con trac to r to 
Indemnification from  subcon trac to r for

Judgm ent en tered  ag a in s t gen era l con trac­
tor for In ju ries su sta in ed  by sub con trac­
tor's em ployees when con crete fornut e re c t­
ed by genera l con trac to r before sub con trac­
tor began doing Its w ork of pouring con­
cre te  co llapsed Bulely b y  the fau lt of the 
gen era l con trac to r . Jo e  Adam s & Son v. 
McCann Const. Co. (Sup.1971) 475 S.W .2d 
721.
30. R elease

W here It did not a p p ea r  th a t  owner or 
opera to r o f autom obile w h ich  ran  over In­
fan t p la in tiff , o r hosp ita l w here p la in tiff 
w a s trea ted  by physic ian , wero Jo in t to r t­
fea so rs w ith  physic ian , s e ttlem en t w ith  and 
re le a se  o f p a r tie s  other than  physic ian  did 
not requ ire reduction o f d am ages reco v e ra­
ble from  physic ian . L eong v . W righ t 
(Clv.App.1972) 478 S.W .2d 839, re f. It. r. e.
38. Sum m ary Judgment

K vlde- .0 gen era ted  genu ine Issue of m a­
ter ia l f. :t  w h eth er tru st ag reem en t, which 
had been en tered  Into betw een  un insured 
m otorist c a r r ie r  and Its Insured follow ing 
autom obile acc id en t, wh ich  nindo Insured 
tru s te e  ns to nny recovery  Insured m ight 
m ake ag a in s t un insured m oto rist but which 
w as s ilen t ns to Insured being truBtco us to 
nny recovory he m ight mnko a g a in s t Jo int 
to r t - fc 's o r . superseded tru s t ag reem en t, 
which wus contn lncd In policy nnd which 
g av e  Insurer r igh t o f reim bursem ent from 
any recovery  ngnlnst Jo in t to r t- fe a so r , 
p reclud ing sum m ary judgm en t fo r Insurer, 
which had In tervened In Insured'B HUlt 
ngnlnst Joint to r l-fen so r . A llsta te  Ins. Co. 
v. C larke (Clv.App.1971) 471 8 .W .2d 901, 
rof. n. r. o.
40. Evidence

In action  ngnlnst leaseho lder and drilling 
con trac to r for w rongfu l d ea th  of operator

of bul.'ioxoi- whose bi.ide s tru ck  an ., ru p­
tured uhtcirnnrnn crude oil p ipeline while 
d igg in g  w n t-r  pit p reparato ry  to well d r ill­
ing nt "ra tli n for leaseholder, m as te r  d r il l­
ing con trac t execu ted u fte r dnte of acciden t 
by leaseho lder and w ell drilling con trac to r 
wh ich  nought Indemnity ag a in s t leaseho lder 
w as properly excluded . C oasta l S ta te s  
Crude G athering Co. v . W illiam s (CIv.App.
472) 476 S.W .2d 339. re f. n. r. e.

40.5 Ju ry  questions
W here th ere  w a s no show ing th a t fie ld  

personnel o f gen era l con trac to r w ere au th o­
rized to a g re e  lo Indemnity ob ligation  or 
th a t indemnity c lau se prin ted on work o r­
ders p repared by equipm ent supp lier had 
been su b je c t o f n ego tiation s betw een  g en­
era l con trac to r nnd equipm ent supp lier , nnd 
ex ecu tiv e  o f genera l con trac to r te s tif ied  
th a t he had no know ledge of Indemnity 
c lau se  prin ted on face of work o rd er s igned 
by gen era l con trac to r 's fie ld superin tenden t 
a fte r  Job for which c ran es had been h ired  
and during wh ich  dnm agc to b ridge tee o c­
curred nnd thnt gen era l con trac to r con sid­
ered work o rd ers a s  noth ing m ore than r e ­
ce ip ts given In field n fte r  accom plishm ent 
of work , d eterm ination  o f w h eth er con trac t 
of Indemnity ex is ted  should h ave been lo ft 
to Ju ry  a s  t.'lc r  of fa c t . H aw s & G arre tt 
G eneral Contractors. Inc. v. G orbett B ros. 
W eld ing Co. (Sup.1972) 480 S.W .2d 607.
45. Judgm en t, In genera l

W here under " tru s t ag re em en t"  Insured 
ngreeil to hold an y  reco very  ho mudo 
ngnlnst un insured m oto rist fo r b en efit of 
un insured m otorist Insurer, In surer w a s 
not, on theory of con tribution , en titled  to 
recover Its paym en ts out of Judgm ent In­
sured had obtained ngulnBt Jo in t t o r t - f e a ­
sor. A lls ta te  Ins. Co. v. Clarko (CIv.App. 
1971) 471 S.W .2d 901. ref. n. r. o.

Art. 2212a. C om parative negligence; contribu tion  am ong jo in t to r t­
feasors

Modified compiu'ntivo negligence

Section 1. Contributory negligence shall not bar recovery in an ac­
tion by any person or party  or the legal representative of nny person or 
party to recover damages for negligence resulting in death or in jury  to 
pcrso/is or property if such negligence is not g reater than the negligence 
of the person or par ty  or persons or parties against whom recovery is 
sought, but any dnmnges allowed shall be diminished in proportion to the 
amount of negligence a ttribu ted  to the person or party recovering.

Contribution am o n g  Joint tort-feasors
See. 2. (a )  In this section;
(1) "Claimant" means any party seeking relief, whether he is a plain­

tiff, countcrclnimnnt, or cross-claimant.
(2) "Defendant" includes any party  from whom a claimant seeks re ­

lief.
(b) In a iuse  in which there is more than one defendant, and the claim­

ant 's  negligence does not exceed the total negligence of all defendants, 
contribution to the damages awarded to the claimant hIiuII be in proportion 
to the percentage of negligence a ttributable to each defendant.fi
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(c) Each defendant is jointly and severally liable for the entire amount 
of the judgm ent awarded the claimant, except th a t  a defendant whose 
negligence is less than th a t  of the claimant is liable to the claimant only 
fo r  tha t  portion of the judgm ent which represents the percentage of neg­
ligence attributable to him.

(d) I f  an alleged joint tort-feasor pays an amount to a claimant in set­
tlement, bu t is never joined as a  party  defendant, or having been joined, 
is dismissed or nonsuited a f te r  settlement with the claimant (for which 
reason the  existence and amount of his negligence are no t submitted 
to the ju ry ) ,  each defendant is entitled to deduct from the amount for 
which he is liable to the claimant a percentage of tne amount of the set­
tlement based on the relationship the defendant's own negligence bears 
to the total negligence of ali defendants.

(e) I f  an  alleged jo in t tort-feasor makes a settlement with a claimant 
but nevertheless is joined as a party  defendant a t  the time of the sub­
mission of the case to the ju ry  (so th a t  the existence and amount o f  his 
negligence are submitted to the ju ry ) and his percentage of negligence is 
found by the jury, the settlement is a  complete release of the portion of the 
judgment a ttributable to the percentage of negligence found on the  p ar t  
of th a t  jo in t  tort-feasor.

(f )  If the application of the rules contained in Subsections (a) 
through (e) of this section results in two claimants being liable to each 
other in damages, the claimant who is liable for  the g reater  amount is en­
titled to a credit toward his liability in the amount of damages owed him 
by the other claimant.

(g) All claims for contribution between named defendants in the 
primary suit shall be determined in the primary suit, except thn t a named 
defendant may proceed against  a person not a par ty  to the prim ary su it  
who has not effected a settlement with the claimant.

(h)  Phis section prevails over Article 2212, Revised Civil S ta tu tes of 
Texas, 1925, and all other laws to the extent of any conflict.
Acts 1973, G3rd Leg., p. 41, ch. 28, §§ 1, 2, eff. Sept. 1, 1973.

Section  3 o f tho 1073 A ct am ended noctlon 
1 o f n rtlc lo  670 ib ; 55 4. 5 th ereo f p rov ided : 

"S ee . 4. S a v in s  dntiao. Thin A ct does not 
app ly to any cau.ro of action  nrlidni; before ItH c ffc c t lv o  date .
. "Soc. 5. S e v e rab ility  clam ic. If any p ro- 
vIMon o f th is A c t or tho app lication  th ereo f 
to any portion or clrcumatancoH In held In­
valid , su ch  In va lid ity  sh a ll not a f fe c t  o th er 
provision-) or app lication s o f the A ct which 
can  Im Riven e f fe c t  w ithou t thu Invalid p ro­
vision  o r app lication , nnd to th is and tho 
prov isions o f thin A ct a r c  dcc’a rcd  to ha sovoruhlo."

C om parative L aw i: 
STATE
tKoutli D akota 
V erm ont 
WanlilDKton 
W isconsin

CITATION
SDCL { 20-9-2 
12 V .S.A . i 1030 
L aw s 1973, c. 138 (X ) 
W .S .A . { 895.040

C omparative L aw n  
STATE 
Arhnnsau 
Connecticut M aine
MummclmsolU 
M innesota 
M ississipp i 
N ebraska 
Now H am psh ire 
Now Jernoy
Oklahoma 
Rhodo Island

CITATION
A rk .S ta ts . 9 27-1730,2 
L aw s 1973, c. 022 
14 M .R .S .A . 5 100 
M .G .L.A . c. 231, 9 80 M .S.A . 9 004,01 
Code 1912 9 1404 
lt.H .S. 9 25-1101 
U .S.A . 007.'7 -a 
N .J.S .A , 2A :15-S .l to 

2A:10-5.3 
23 OkluSt.Ann. 99 11, 12 
Gon.Luwn 1900. 9 0-20-4

Low  Rovlew  Commentaries
Autom obile In surance ra te  chanson under 

com para tiv e  noKllKcnco. J e r r y  D. Todd, 3G T ex a s l ia r  J .  1153 (1973).
Automobile rep aration s rofornt b ills . 

John  M. I.aw ronco III, 30 T ex a s ltnr J .  1117 (1972).
C om parative nofrllifenco. Frunlc T. A b ra­

ham  und Don H. llldd le , 20 lln y lo r L I to v . 411 (1973).
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Houston L .R ov . 101 (1973).
NeallKcnco law , n o -fau lt, tied tury tr ia l. 

Loon Green and A llen 12. Sm ith , G> T ex a s L .R ov . 820 (1973).
Proposed m odified com para tiv e  n eg li- 

gen ce otntuto. F ran k  T . A braham , 35 T ox - au B a r  J .  1114 (1972).
L ib ra ry  references 

Contribution C=>0(2).
N egligenco <S=>92.
C .J .S . Contribution t  11.
C .J .S . N egllganco I 168(3),

A rt.  2212b. Indem nity  provisions in mineral agreem ents where negli­
gence a ttributable  to  indemnitee

Section 1. The legislature find3 th a t  an inequity is fostered on cer­
tain contractors by the indemnity provisions contained in some agreements 
perta in ing to  wells for  oil, gas, or water, or mines for o ther minerals. I t  
is the in ten t of the legislature and the purpose of this Act to declare pro­
visions fo r indemnity in certain agreements where there is negligence a t­
tributable to the indemnitee to be against the public policy of the State of 
Texas.

Sec. 2. Except as specified in Section 4 of th is  Act, a covenant, prom­
ise, ag.-eement, or understanding contained in, collateral to, or affecting 
an agreement pertaining to a well for oil, gas, o r  water, o r  mine for any 
mineral, is void and unenforceable if  it purports  to indemnify the indem­
nitee aga ins t  loss or liability for damages ar is ing  from either death or 
bodily in jury  to persons, or injury to property, or any other loss, damage, 
or expense aris ing from either death or bodily injury, in jury  to property, 
or loss, damage, or expense, which is caused by or results from the sole 
or concurrent negligence of the indemnitee, or an agent or employee of 
the indemMtee, or an independent contractor who is directly x*csponsible 
to the indemnitee.

Sec. 3. The term "agreement perta in ing to a well fo r  oil, gas, or wa­
ter, or mine for any m ineral” as used in Section 2 of th is  Act, means any 
agreement or understanding, written or oral, concerning any operations re ­
lated to drilling, deepening, reworking, repairing, improving, testing, t rea t­
ing, perforating, acidizing, logging, conditioning, altering, plugging, or 
otherwise rendering services in or in connection with any well drilled fo r  
the purpose of producing or disposing of oil, gas, or other minerals, or 
water, or designing, excavating, constructing, improving, o r  otherwise ren­
dering services in or in connection v.ilh any mine shaft,  drift, or other 
s tru c tu re  intended for use in the exploration for o r  production of any min­
eral, or an agreement to perform any portion of any such work or services 
or nny ac t  collateral thereto, including the furnishing o r  rental of equip­
ment, incidental transportation, nnd other goods and services furnished in 
connection with any such service or operation.

Sec. 4. (a )  The provisions of this Act do not apply to loss or liability
for damages, or nny other expenses, arising from

(1) death or bodily injury  to persona or in jury  to property resulting 
from rndionctivity;

(2) in jury  to property resulting from pollu tion ; or
(3) in jury  to property resulting from reservoir or underground dam­

age.
(b) The provisions of this Act do not affect the validity of nny insur­

ance contract or any benefit conferred by the Workmen's Compensation 
Law of this s ta te  and do not deprive an owner of the surface estate of the  
right to Hecure an indemnity from nny lessee, operator, contractor) or other 
person conducting operations for the exploration or production of min­
erals of tho owner’s land.

(c) The provisions of Section 2 of this Act shall not apply to nny agree­
ment providing for in iemnity with respect to claims for peraonhl injury 
or death to indemnitor’s employees or agents, or the employees hr agents 
of indemnitor’s sub-contractors if the parties agree in writing th a t  such 
indemnity obligation will be supported by available liability insurance 
coverage to he furnished by ..‘.demnitor; provided, however, th a t  such in­
demnity obligation shall bo only to the extent of tho coverages and dollar 
limits o f insurance ugrced to be furn ished; but In no event shall said in­
surance be required in an amount in ex» e s s  of twelve times state basic lim­
its for bodily injury, approved by the Hoard nf Insurance Cpmmfrs/onersif i ' ir t 'A n ip n e n  u n lis  i  r * >««•• e »'■ *>v h - < »«• • ■ ..........  < •
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ir-0< A ^J ^C lu.nW F '

Q )  ^  )%  ‘y ^ ^ a ^ A X .  Y & J A & J t- ^ c /  £ 0  £c> L —

f U ^ c 6'v l  4?


