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century philosophy of justice,17 the harshness~of which is no longer
considered acceptable. The theory most frequently advanced in favor
of the contributory negligence rule is the notion of “intervening
cause”; however, the application of the principle in this context is
wholly inappropriate. The issues of foreseeability and proximate
causation must be dealt with before a defendant can invoke this
doctrine, and merely establishing the existence of contributory
negligence does not resolve these issues.18 In a case of two negligent
drivers, each of whose actions constitute a proximate cause of injury
to an innocent bystander, one cannot point to the negligence of the
other as an intervening cause insulating him from liability. It is
irrational to pursue a different approach when the two negligent
drivers are labeled “plaintiff and defendant” and the third party
element is removed.10 The fourth reason enumerated above suffers
from a similar doctrinal distortion. The “unclean hands” principle
operates to deny equitable relief to persons whose conduct relative
to the matter in issue is unconscionable or morally reprehensible.20
The failure to exercise reasonable care for one’s own safety is not
the ‘jort of wrongdoing contemplated under the policy of the rule.
Finally, the arguments based on assumptions about behavior of
juries are equally fallacious. It has never been conclusively demon-
strated that juries tend to be plaintiff-oriented,2l and to argue that
juries circumvent the rule of contributory negligence through com-
promise verdicts suggests that continued adherence to the rule fosters
disrespect for the courts’ instructions.

While all of the foregoing theories have been advanced as
justifications for the rule, it is generally conceded that the contribu-
tory negligence doctrine is simply a crude mechanism for insuring
that a negligent plaintiff does not benefit from his own misconduct.2
The problem with this noiion is that it ignores the realities of tort
litigation and human experience, since fault is rarely the monopoly
of a single party. The rule presupposes a negligent defendant and
then causes the entire controversy to be automatically dismissed if
the plaintiff is shown to have been negligent as well. Aside from the

17 See note 28 & accompanying text iiijra.

18 An extensive analysis of the scope and application of “intervening cause” is
not appropriate here. For a thorough review of the doctrine see W. Prosser, The
Law or Torts 8 <4 (4th cd. 1971).

70 1d. § 05 at 417. — .

"° See, e.g., New York Football Giants v. Los Angeles Chargers Football Club
Inc., 291 F.2d 471 (5th Cir. 1961).

21 On the contrary, an empirical study of 4,000 civil jury cases by the University
of Chicago Law School revealed that juries reached the same decision as the judge
in 78% of the cases. H, Kalven & Il. Vessel, Tee American Jury 63 n.4 (1966).

22 See, e.g., Haugh, Comparative Negligence: A Reform Long Overdue, 49 Ore.
l.. Rev. 38 (1969).
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requirement that the plaintiff’s negligence be a contributing cause
of the injury,23 there is no consideration given to the relative degree
of fault on either side. Mutual negligence is treated as if it were
synonymous with equal negligence, and defendants as a class are
thereby accorded an unfair advantage.24 Both the plaintiff and the
defendant seek to prove causal negligence on the part of the other,
but the defendant need only find a slight degree of carelessness in
order to escape all liability.

A more realistic view of concurrent fault would embrace three
possible situations. In cases of minor or remote fault a plaintiff’s
misconduct should be totally ignored. There are other times, as for
example where the plaintiff is primarily responsible for causing
his own injury, when his carelessness must be treated as a risk factor
that should preclude recovery altogether. At still other times, in
situations which fall in between the first two cases, it seems obvious
that the victim’s negligence should serve only to mitigate his
damages.25 Unfortunately, contributory negligence recognizes only
the first two extremes.

B. Historical Development

Certainly no one theory can explain the doctrine of contributory
negligence or the reason that it has persisted to this day. Neverthe-
less, an inquiry into its historical development suggests some impor-
tant factors which at least encouraged the growth of the rule.20 The
expansion of the concept of contributory negligence during the nine-
teenth century closely paralleled li.e growth of the Industrial Revolu-
tion. While it has not been explicitly recognized by the courts, a
major element in the early acceptance of the rule was undoubtedly
the desire to protdctdeveloping industry, particularly the hazardous
yet essential railroads, from unlimited liability in the tort field. In
response to an uneasy fear of overly sympathetic juries, courts of
the early nineteenth century came to regard the rule of contributory

21 Rowe v. United States, 14 Alaska 46.1, 116 F. Supp. 5.1 (D.C. Alaska 1953).
The court refused to apply contributory negligence where the negligence of the
plaintiff was not a proximate cause of the accident.

21 "It is generally recognized that contributory negligence as a complete bar
to recovery has denied justice to more injured persons than any other legnl concept.”
lleft & Heft, The Two-Layer Cake: No Fault and Comparative Negligence, 58
A.B.AJ. 931, 936 (1972).

25 This logical three-fold analysis was suggested by Wex S. Malone in Com-
ments on Mahi v. Frelk, 21 Vand. L. Rev. 930, 934 (1968). He also expressed the
opinion that Butterfield v. Forrester (see note 3 supra) is an illustration of an extra-
vagant risk created by the plaintiff's conduct and should never have been expanded to
embrace misconduct of a lesser degTcc.

20 See Malone, The Formative Era o/ Contributory Negligence, 41 Ill. L. Rev.
151 (1947).
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negligence as “a conveniea' instrument -of control over-the jury
by which the liabilities of rapidly growing industry were curbed and
kept within bounds.”27

The judicial system exists as an instrument of society, and
although these factors may have been very persuasive in their day,
societal values now reflect an increased concern for the individual
and a desire to see injuries compensated. In addition, if the rule was
indeed meant to provide an effectiveTneans of controlling plaintiff-
oriented juries, its success in achieving that purpose is far from
certain 28 The fact that contributory negligence has endured for over
160 years may ultimately be attributed to the principle of stare
decisis or to legislative neglect.20

Perhaps the strongest indication of the deficiencies in the con-
tributory negligence rule and the discomfort courts have felt in
applying it is the number and wide ”se of exceptions it has generated.
England early developed the first anomaly. In Davies v. Mann,0
under a fact situation very similar to that in Butterfield,SL the plain-
tiff was allowed to recover because the defendant could have pre-
vented the accident had lie used reasonable care. This modification
has come to be known as the doctrine of “last clear chance” and is
still widely accepted anil applied.*2 Another legal device which is
designed to ease the harshness of the contributory negligence rule
is the willful misconduct exception. Courts have refused to allow the
defense of contributory negligence in actions for injury resulting
from reckless or wanton misconduct on the part of the defendant.,n
Finally, in tort actions based on something other than ordinary
negligence (for example, breach of statutory duly, intentional
wrongs, nuisance, and strict liability), jurisdictions throughout the
country have developed a number of lesser exceptions and modifica-
tions to the rule.34 All these adaptations emphasize the shortcomings

27 Prosser, Comparative Negligence, 51 Mien, L. Rr.v. 465, 469 (1953). See also
Turk, Comparative Negligence on the March, 28 Ciu.-Kj:nt I.. Rr" 189 (1950).

28 As early ils 1934, Professor Charles Lowndes noted tv tall timber in
lire legal jungle lias been whittled down to toothpick the sympathetic
sabotage of juries." Lowndes, Contributory Negligence, 72 C J. 674 (1934;.

23 See notes 85-88 & accompanying text injra.

30 152 Eng. Hep. S88 (1842).

31 103 Eng. Rep. 926 (IC.Il. 1809). See note 3 supra,

32 Alaska’s use of the last clear chance doctrine is set forth in Benson v. United
States, 235 F. Supp. 495 (D.C. Alaska 1964). The doctrine is applicable when it
appears that the plaintiff lias been negligent, tlia.t as a result of his negligence he is
in a position of peril from which he cannot escape by the exercise of ordinary care,
and that the defendant is aware of plaintiffs helplessness, has n clear chance to avoid
the injury by exercising ordinary care, and yet fails to do so.

33 See, e.g., McLcmorc v. Harris, 374 P.2d 410 (Alaska 1962),0Only If the plain-
tiff’s own conduct is willful or wanton will it balance against similar conduct by t1’
defendant. ,

3X See, e.g., Mayes v. Byers, 214 Minn. 54, 7 N.W.2d 403 (1943) (statutory duty
exception); Kassouf v. Lee Bros., Inc., 209 Cal, App. 2d 568, 26 Cat. Rptr. 276
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of contributory negligence. Furthermore, like the doctrine itself,
they operate to place the entire burden of loss on a single party, the
defendant, when in reality both are to some degree at fault.

Il. Comparative Negligence—The Solution
A. History and State Statutes

The shortcomings of the contributory negligence rule are
readily apparent. In its application, the doctrine denies all right
of recovery to an injured plaintiff even though his negligence was
slight in comparison to that of the defendant. Obviously a more
equitable and effective means of dealing with cases where there is
negligence on the part of both parties must be devised. As a complete
substitute, the principle of comparative negligence is a desirable and
viable alternative.

The broad concept of comparative negligence dates back to
the seventeenth century in English admiralty law.a’ Since that time
the doctrine has taken shape in a variety of forms, so that it Is
impossible to refer to a single "rule” of comparative negligence.
Instead, it is best to conceive of the term as a general principle of
law which is roughly equivalent to the theory of apportionment of
damages. The concept itself is simply the logical solution to the
problem presented by the contributory negligence rule: instead of
barring recovery completely in cases of concurrent negligence, "com-
parative negligence” would include any legal rule under which the
relative degree of negligence of the parties is involved in determining
whether, and the degree to which, cither party should be held liable
to the other.30

In 1910, Mississippi became the first state to enact a compre-
hensive comparative negligence statute applicable to all actions for
personal injuries, and expanded that statute in 1920 to include
actions for damages to property.37 In the years that followed, eigh-
teen other states adopted broad apportionment statutes.3 All of

(1002) (implied warranty exception); Itnclmer v, Pearson, 429 P.2il 310 (Alaska
1070) & Preston v. Up-Right Inc., 243 Cal. App. 2d 636, 52 Cal. Rptr. 679 (1066)
(strict liability exception). When considered in addition lo the last clear chance and
gross misconduct anomalies, it is not unfair to say that these exceptions have
virtually replaced the ruin itself.

86 See Turk, Comparative Negligence on the March, 28 Cui.-Kent I* Rkv. 189
(1050), for u thorough review of the early history of comparative negligence. The
general theory of apportioning damages and liability can he traced to medieval times.

80 See Annot., 32 A.L.It. 3d 463 (1070). In General, comparative negligence,
rather timn totally barring recovery, reduces the award in n proportion equal to the
plaintiff's negligence.

87 Now Miss. Com: Ann. § 1454 (1956).

38 See note 14 supra.
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these enactments are applicable to anyactron'based on negligence,
and therefore each completely supersedes the rule of contributory
negligence. Beyond this, however, uniformity ends. The statutes are
normally divided into three distinct groups: (1) the “pure” form,
(2) the “slight v. gross” form, and (3) the “modified” form3°

Mississippi is the only state which has adopted the “pure” form
of comparative negligence.'l0 Under this approach the plaintiff is
allowed to recover a portion of his damages equal to the overall
percentage of negligence attributable to the defendant, whether or
not the plaintiff’s negligence is greater than that of the defendant.
Thus, in a case where the plaintiff’s negligence is determined to
have caused 90 percent of the accident, he would recover only 10
percent of Ms damages. The major criticism of this approach is
that it allows a person of greater fault to recover from one of lesser
fault under a tort system founded upon individual responsibility.
There seems to be little, if any, legal or social justification for such
a result.11

The “slight v. gross" form allows for apportionment of damages
only when the negligence of the plaintiff is “slight” and the defen-
dant’s “gross” in comparison. Only Nebraska adheres strictly to this
approach,13 although South Dakota’s statute is generally included
under the same classification.13 A serious defect in this form of com-
parative negligence is that the statutes lose their effectiveness in
cases where the parties’ negligence is approximately equal.1l The
difficulty of determining the percentage degree of negligence above
which the plaintiff’s conduct becomes “gross” has engendered num-
erous appeals and inconsistent holdings.15 Finally, should the court

89 Prosser, Comparative Nep.lissnce, SI Mien. L. RrV. 465, 484-489 (1953).

40 Miss. CoDf. Ann. 5 14S4 (19S0):

In nil actions hereafter brought for personal injuries, or where such injuries

have resulted in death, or for injury ttrTJropcrty, tlic fact that the person

injured . . . mry have been guilty of contributory negligence shall not bar
recovery, but damages shall he diminished by the jury in proportion to the
amount of negligence attributable to the person injured . ...

41 Sra Gliiardi & llognn, Comparative Regliftcnce—T/ie Wisconsin Rule and
Procedure, 18 Defense L.J. 537, 544 n.19, 560 (1969).

« Ned. Rev. Stat. § 25-1151 (1964):

In all nctions brought to recover damages for injuries to a person or to his

property caused by the negligence of another, the fact that the plaintiff may

have been guilty of contributory negligence shall not bar a recovery when

the contributory negligence of the plaintiff was slight and the negligence of

the defendant was gross in comparison buMhe contributory negligence of the

plaintiff shall be considered by the jury in the mitigation of damages. . . .

43 S.D. Comp. Laws § 20-9-2 (1967). In 1964 the statute was amended to
eliminate the requirement that the defendant's negligence he "gross." South Dakota
now applies the rule of comparative negligence whenever a plaintiff's negligence is
"slight" in comparison with that of the defendant.

41 \V. Prosser, The Law or Torts 5 67 at 437 (4lh ed. 1971).

45 See, e.g., Kirchner v. Cast, 169 Neb. 404, 100 N\V.2<1 65 (1959); Allen v.
Kavanaugh, 160 Neb. 645, 71 N.\V.2d 119 (1955); Roger v. Shepherd, 1S9 Neb. 292,
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decide that the plaintiff's negligence was "more than slight,“the
plaintiff is barred from all recovery even though the defendant’s
negligence was the greater of the two.

The “modified,” approach is by far the most popular form of
comparative negligence.'l0 Unlike the “pure” form, statutes of this
type ordinarily apportion damages only in situations where the
plaintiff’s negligence is less than the .defendant’s by comparison.
Put another way. a plaintiff would not be allowed any recovery if
his comparative degree of fault was 50 percent or greater.47 If, on
the other hand, the plaintiff was only 25 percent at fault and had
sustained damages of $100,000, his recovery would be $75,000. This
is the type of comparative negligence statute presently being con-
sidered by the Alaska Legislature.48

66 NAV.Zd SIS (1954); Monasraith v. Cosden Oil Co., 124 Neb. 327, 246 N.W. 623
(1933).

4" At the present time no less than 16 states of the 19 total have adopted the
“modified” form of comparative negligence: Arkansas, Colorado, Ccorgia, Hawaii,
Idaho, Maine, Massachusetts, Minnesota, New Hampshire, New Jersey, North
Dakota, Oregon, Utah, Vermont, Wisconsin, and Wyoming,

This formulation of the rule is consistent with the language of the "modified”
statutes presently in effect in the majority of states which have adopted comparative
negligence. See, e.g., Hawaii Rtv. Stat. § 663-31 (Supp. 1972):

Contributory negligence shall not bar recovery in any action by any person

or his legal representative to recover damages for negligence resulting in

death or in injury to person or property, if such negligence was not as

great as the negligence of the person against whom recovery is sought . ...
The words "not as great as" simply mean that the plaintiff whose negligence is
ctlual to that of the defendant is denied any rccolery. This result was long an
accepted aspect of the "modified" npproach as exemplified by the Wisconsin com-
parative negligence statute.

In 1971, however, Wisconsin amended its law to permit recovery in cases where
the percentage of fault attributable to each party is equal. Although this represents
only a small change, since a plaintiff is still barred from recovery if his share of
negligence exceeds the defendant’s, it is significant that the state which provided the
model for reform has since altered that model. See Wis. Stat. Ann. § 895.045 (Supp.
1973):

Contributory negligence shall not bar recovery in an action by any person

or his legal, representative to recover damages for negligence resulting in

death or in injury to person or property, if swh negligence was not greater

than the negligence of the person against whom recovery is sought, but any
damages ullowef; shall be diminished in the proportion to the ount of
negligence attributable to the person recovering.

« Sit 166, 8th Logis., 1st Scss. (19/3):

DAMAGES IN NEGLIGENCE ACTIONS INVOLVING CONTRIBU-

TORY NEGLIGENCE.

(a) Contributory negligence does not bar a recovery in an action by a
person or his legal representative to recover damages for negligence resulting
in the death of or injury to the person, or injury to his property, if the
contributory negligence was not as great as the negligence of the person from
whom recover)’ is sought. Any damages awarded shall be diminished in pro-
portion to the amount of negligence attributable to the-person awarded the
damages.

(b) In nn action to which (a) of this section applies, the court, in a
nonjury trial, shall make a finding of fact or, in a jur) trial, the jury shall
return a special verdict which states:

(1) the amount of damages which would have been recoverable
if there had been no contributory negligence; and

(2) the degree of negligence of each party, expressed as a percent-
age.
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Of the three variants, the “modified15form js_the most desirable.
It does not allow a seriously negligent plaintiff to recover damages
from a defendant whose share of fault was minor, and it avoids
the semantic and practical difficulties associated with the use of
vague labels such as “slight® and “gross.® While this type of com-
parative negligence has been criticized as having the potential for
arbitrary results,40it nevertheless retains more elements of a system
based on fault than does the “pure® form which, by allowing a
plaintiff to recover in situations where his negligence was the major
cause of the accident, approaches a system of strict liability.Q
Finally, proponents of the “modified%version are quick to point out
that this type of comparative negligence has proven itself in a
number of states over a substantial period of time.0L

Experience has indeed shown that the “modified® rule of
comparative negligence can work.02 Under the Wisconsin rule, the
percentage of negligence attributable to each party is determined
by the jury so as to total 100%. This is accomplished by means of a
special verdict designed to confine the jury to a series of conclusive
issue determinations: (1) defendants negligence, (2) plaintiffs
negligence, (3) causation, and (4) damages suffered. These separate
findings are then compiled and mathematically computed by the
court to form a general verdict.08 The jury is therefore able objec-
tively to arrive at its findings without knowledge or consideration
of the sum the judge will ultimately award the plaintiff.04 Apportion-

(c) Upon the making of (lie finding of fact or the return of n special
verdict, required under (b) of this section, the court shall reduce the amount

of the verdict in proportion to the amount of negligence attributable to the

person awarded the damages.

49 The appellate court in Maki v. Frelk, 229 N.E.2d 284, 201 (UL App. 1967),
questioned the effect of allowing the plaintiff who is 49 percent negligent to recover
n large share of his damages, and yet allowing nothing to the plaintifi whose negli-
gence is equal to the defendants.

c0 Sec Maloney, From Contributory tc Comparative Negligence, A Needed Law
Rcjo-m, 11 U. Fla. L. Rev. 135 (1958).

01 A “modified" comparative negligence statute has been In effect in Wisconsin
since 1931. See Wis. Stat. Ann. § 895.045 (Supp. 1973).

D See Knoeller, Review ol Wisconsin Comparative Negligence Act, 41 Marq. L.
Rev. 397 (195S); llcft S Heft, Comparative Negligence: Wisconsin's Answer, 55
A.U.AJ. 127 (1969).

The Wisconsin statute has been the prototype for legislative reform. Perhaps its
single most impressive feature is the provision for n special jury verdict which not
only reveals the specific findings of fact relating to the proportion of negligence
attributable to each party, but also leaves the actual apportionment of damages in
tho hands of the court. The proposed Alaskan statute is derived fr. m the Wisconsin
example and incorporates this special verdict feature. See note 48 supra.

Wisconsin has developed a series of standardized jury instructions for use in
all types of civll litigation. The three-volume set, entitled “The Waisconsin Jury
Instructions—Civil,” may be obtained from University of Wisconsin-Extcnsion, L401
Law School Building, Madison, Wisconsin 53706. The set includes instructions pertain-
ing to comparative negligence.

00 See ITeft & llcft, The Two-Layer Cake: No Fault and Comparative Negligence,
58 A.B.AJ. 933 (1972).

M For an excellent discussion of the operation of the Wisconsin verdict proce-
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ment of* fault, and~damage by juries presents, no problems more
difficult than those encountered in other types of cases as, for ex-
ample, where a dollar amount must be ascertained for pain and
suffering or for the loss of an arm. Judge and jury can work to-
gether to fairly and effectively apply a rule of comparative negli-
gence.

B. Special Applications oj the Comparative Negligence Rule

In addition to the state statutes which apply comparative neg-
ligence to all negligence cases, both the federal government and
state governments have enacted numerous comparative negligence
laws applicable to specific situations. The Federal Employers’ Liabil-
ity ActO utilizes the “pure” form of comparative negligence in all
actions brought by railroad employees engaged in interstate com-
merce. Comparative negligence of the “pure” type is also provided
for in the Merchant Marine Act and the Jones Act,3 and in the
statute relating to death on the high seas from wrongful conduct.3/
Not less than 30 states have adopted comparative negligence in a
variety of railway and other labor acts in an apparent effort to
insure recovery by injured workmen as against their employers.3
Considered in the aggregate, therefore, these laws suggest that
apportionment of damages in the United States is far from an
isolated phenomenon.

C. Criticism oj the Rule

Criticism of the doctrine of comparative negligence has centered
primarily on objections regarding the feasibility of adopting such a
system. While the desirability of the principle of fault apportion-
ment is generally conceded, it has been argued that a comparative
negligence rule would result in increased litigation and corresponding
congestion in.the courts, but experience has shown otherwise.3 The
logical explanation for this is that, although more actions may be
instituted, the greater likelihood of recovery is conducive to an in-

jure, see Decker, Some Random Observations About Comparative Negligence and
the Trial Process in Wisconsin, 1 Conn. L. Rf.v. SO (1968).

05 35 Stat. 69 (1908), U.S.C. § 53 (1970).

60 41 Stat. “88, 1007 (1930); 46 U.S.C. § 683 (1070).

07 41 Slat. 537 (1920); 46 U.S.C. § 766 (1970).

os W. I'rohser, Titf. Law of Touts § 67 at 437 (4th cd. 1971); Turk, Compara-
tive Negligence on the March, 28 Cni.-Kr.NT L. Ufv. 189 (1950).

0 Sec Rosenberg, Comparative Negligence in Arkansas: A "llefore and Alter"
Survey, 13 Auk. L. Ri:v, 89 (1959). The results of Rosenberg’s survey showed that
67¢0 of the judges responding thought the effect of thu comparative negligence rule
was “helpful” in terms of problems of judicial administration. Tills led to the con-
clusion that: “Legislatures facing the issue should confine themselves lo the sub-
stantive pros or cons of the contending principles and should rule out arguments
tied lo problems of court administration.” 1d. at 103.
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crease in settlements.00 The suggestion that liability insurance rates
would rise under a comparative negligence system has also been
disputed.0l The most persistent objections to the comparative neg-
ligence rule, that a fair apportionment of degrees of negligence is
impossible and that it places too large a burden on the jury, have
been considered and rejected as being inconsistent with actual jury
practice.02 It appears that juries are indeed capable of apportioning
the negligence of mutual tortfeasors®@ and that the doctrine of com-
parative negligence constitutes a feasible improvement in the judicial
treatment of contributory fault.

IIl. The Argument For Reform in Alaska

In evaluating the desirability of abandoning the contributory
negligence rule entirely, it is important to consider the erosion of
the rule over time. Brief mention has already been made of the
various state and federal statutes which apply the principle of com-
parative negligence to special cases involving mutual fault.04 Alaska
too has statutes which provide for comparative negligence in specific,
narrow situations.

* Alaska’s employer liability statute.pjovides that contributory
negligence shall not be a defense in an action brought by an employee
against his employer where the contributory negligence of the

employee was slight and the negligence of the employer was gross in.

comparison. Instead, the damages arc diminished by the jury in
proportion to the amount of negligence attributable to the em-
ployee.06 The law is applicable to any person engaged in manufactur-

(© Heft St llcft, Comparative Negligence: Wisconsin’s Answer, 55 A.D.AJ. 127,
130 (1969).

01 Peck, in Comparative Negligence and Automobile Liability Insurance, 58
Mich. L. Rev. 689 (1960), presents n statistical analysis of tlic effect of a comparative
negligence rule on automobile insurance rates. On the basis of this study lie states:

Adoption of a comparative negligence rule, ns shown by the Arkansas ex-

perience, would not have a catastrophic result upon the insurance rate

structure of any state. Indeed, it would not have as much effect ns rapid
growth of population, increased urbanization, or change to a traffic program
with the effective safety record of a neighboring state. Its effect, if any,
would probably go undetected in the rates and statistics of the insurance
industry.

Id. at 728.

u- See Mole b Wilson, A Study o/ Comparative Negligence, 17 Cornua L.Q.
333, 339-359 (1932). See also Ghiardi & Hogan, Comparative Negligence—The Wh-
cunsin Rule and Procedure, 18 Defense L'J. 537 (1969), for a detailed analysis of
the'procedural rules used to achieve responslblo -jury verdicts.

ul In Wisconsin the jury's determination is presumed to be correct and equitable,
and its verdict will only be set aside when the reviewing ttlbunal believes it is against
the great weight and clear preponderance of the evidence. I’russ v. Strube, 37 Wis.
2d 539, 155 NAV.2d 650 (1968).

01 See notes 55-58 sura.

05 AS 23.25.020 (1972):

In an action against a master or employer under 5 10 of this chapter tlic
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ing, mining, constructing, building, or other like hazardous occupa-
tions carried on by means of machinery.0 Unlike the federal statute
pertaining to employers’ liability,07 Alaska’s statute adopts the
“slight v. gross” form of comparative negligence.os The usual prob-
lems of interpretation associated with the “slight v. gross” approach
may be mitigated by the fact that in actions arising out of injuries
incurred while engaged in a hazardous occupation employer negli-
gence is typically of a serious nature.(

Another instance of the application of comparative negligence
in Alaska is in actions based on admiralty law. In Maxwell v. Olsen'10
the plaintiff was injured while disembarking from defendant’s ferry
boat. The court held that in such cases the plaintiff’s contributory
negligence does not bar recovery because the federal rule of com-
parative negligence must be followed.7L Although this decision was
inspired not by a judicial recognition of the merits of the doctrine
but rather by adherence to procedural rules, it does suggest that
the state courts are capable of applying the notion of comparative
negligence in admiralty cases. The nature of the negligence action
in admiralty cases need not be unique at all. As a matter of fact,
Maxwell v. Olsen could have been a non-admiralty negligence action.
A comparative negligence rule was applied in that case only because
the plaintiff happened to fall as she stepped from a ferry. Had she
taken that critical step without incident and instead proceeded to
stumble over a hazardously positioned coil of rope which the defen-
dant had left on shore, the strict contributory negligence rule would
be applicable. The essential tactual character of the negligence action
remains the same in both instances; it is simply the existence of a

fact Uiat tlic employee may have been guilty of contributory negligence

does not bar a recovery where bis contributory negligence wns slight and

the negligence of the employer was gross in comparison, but the damages shall

be diminished by the jury in proportion lo the amount of negligence

attributable to the employee.

See AS 23.25.010 (1072).
45 U.S.C. 5 53 (1970), supra note 55.

08 See Unman v. Allied Concrete I'rods., Inc., 495 P.?d S31 (Alaska 1972), in
which the court notes that Alaska's law and 45 U.S.C. § 53 (1970> ndnpt a com-
parative negligence rule in markedly simila mlanguage, although the federal statute
is broader in scope.

ou In Ifaman v. Allied Concrete Prods., Inc., 495 P.2d 531 (Alaska 1972), the
plaintiff was injured when tlic drive chain on a cement mixer broke and struck him
in the head. Inasmuch ns the plaintiff was not negligent at nil, the employer's
negligence in the maintenance of machinery was easily characterized as "gross,”
The Alnskan courts have not yet been confronted with a case under this statute in
which the line between "slight" and "gross" negligence has been difficult to drav.

2° 46S 1*.2d 4ft (Alaska 1970).

71 Generally, the "saving to suitors" clause [of the Judicial Act of 1789)

means that a suitor asserting an in personam admiralty claim may elect lo

sue in a "common law" state court through on ordinary civil action, In

such suits, state courts are required to apply the same substantive law as

would be applied had the suit been brought in admirnlty in a federal court.
468 P.2d at 51 (footnotes omitted).
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"*vessel floating on navigable water which distinguishes ,the two,.

There is no basis for perpetuating such a distinction, and yet the law
requires it.

W hile comparative negligence has gained a foothold in Alaska,
it would be misleading to suggest that the doctrine has ever seriously
threatened its common law counterpart. The contributory negligence
rule has been, and continues to be, the accepted principle of law in
the state.73 But even the most obstinate supporters of the rule can-
not deny its propensity toward inflicting severe hardship, and the
last clear chance doctrine73and willful misconduct exceptions74 have
been judicially recognized in Alaska. In addition, Alaska has de-
parted from the ordinary contributory negligence rule in cases in-
volving strict products liability.75

Another indication of the shortcomings of the rule in the
Alaska experience is the difficulty which the Alaskan courts have
encountered in its application. In the past, the Alaska Supreme Court
has held that a jury question is presented as to contributory negli-
gence when fair-minded jurors could differ as to the facts pertaining
to this issue.70 The problem has been to determine whether the trial
judge properly decided to submit the question to the jury,77 and if
he did correctly do so, whether the instruction itself was correctly
stated.78

Despite these procedural difficulties, however, the courts cling
steadfastly to the theory that a plaintiff’s own contributory negligence
bars any right of recovery. In Harris v. Barrett & Lcsh, Inc.10 the
Supreme Court of Alaska refused to deviate from its previous hold-

73 Sec, e.g.,, Cummins v. King & Sons, 453 P.2d 465 (Alaska 4969); Bertram v,
Harris, 423 1*.2d 909 (Alaskn 1967); Ogden v. State, 395 P.2d —t (Alaska 1964).

73 Sen Benson v. United States, 235 F. Supp. 495 (D.C. aska 1964), supra
noto 32.

74 See McLcmore v. Harris, 374 P.2d 410 (Alaska 1962), supra note 33.

B Sec, e.,., Bachner v. Pearson, 479 P.2d 319 (Alaskn 1970). Tlin court limited
tlic application of contributory negligence, as n defense to strict liability in tort, to
situations where a plaintiff voluntnrily and unreasonably encounters n known risk.

70 Mallonee v. Finch, 413 P.2d 159, 162 (Alaska 1966); Otis Elevator Co. v.
Mcl.nney, 406 P.2d 7, 9-10 (Alaska 19(5); Crawford v. Rogers, 406 T.2d 139, 194
(Alaska 196S); McCoy v. Alaska lllicit Co., 389 P.2d 1009, 1010 (Alaska 1964).

77 See, e.g.,, Cummins v. King R Sons, 453 P.2tl 465 (Alaska 1969). In Cummins
the plaintiff brought an action for injuries sustained In a fall on icy steps. Tiie supreme
court reversed the contributory negligence verdict in the lower court, holding that
the facts did not even support submission of the issue to the jury.

It is also interesting to note that the case was remnnded because there was no
way to know whether the Jury, In addition to finding the plaintiff guilty of contribu-
tory negligence, had also found that the defendant was negligent. “If we knew that
the Jury had simply found appellees free from negligence, then the error would be
harmless. But we have no way of ascertaining what the jury's findings were on these
Issues." let. nt 467-63. The special verdict feature of the proposed Alaskan com-
parative negligence statute would eliminate this perplexity.

78 See Mitchell v. Knight, 394 P.2d 892 (Alaska 1961).

70 426 P.7d 331 (Alaska 1967).
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ings to adopt a comparative negligence rule for the state.80 But its
uninspired support of the rule,8l the exceptions which it has estab-
lished and the problems in administering the doctrine suggest that
the court has maintained its position more out of deference to the
principle of stare decisis than to anything else.8 Yet because the
judiciary continues to apply the contributory negligence rule despite
these difficulties, it may be necessary to place the responsibility for
effectuating the needed reform in the hands of the legislature.

IV. The Agency of Reform—Legislature v. Courts

Once it has been determined that reform is desired, should the
court or the legislature initiate the change? Experience has shown
that both are capable of effectuating a comparative negligence
system.8 Those who would delegate the lawmaking responsibility to
the courts argue that since the contributory negligence rule is a
product of judicial fiat, the common law courts ought to be the
vehicle for reform.8 In addition, as the history of comparative
negligence bills 'n the Alaska Legislature demonstrates, legislative
inaction appears to be a certainty with respect to this kind of issue.8
As to this last point, the advocates of legislative adoption contend
that the courts suffer the same inefficacy. The courts themselves have
admitted to the great influence of prior precedent as a restraining
factor on judicial action in this area.8 Furthermore, court action

80 Id. nt 334-35.

RL The court in Harris did not attempt to justify the contributory negligence
doctrine nor did it offer any arguments against the notion of comparative negligence.
Instead, it simply staled: “tWJe nrc not inclined to rule upon such n significant
policy mnttcr [i.e., the comparative negligence question] when it has been so casually
treated by appellant’s counsel.” Harris v. Barrett & Lcsh, Inc., 426 1’.2d 331, 335
(Aluska 1967). The court's statement seems to imply n willingness to face the issue
wero it squarely presented, but thus far there has been no further direct treatment
of the matter by the Alaska Supreme Court.

8- See rote 86 infra.

61 See notes 89-103 & accompanying test infra.

8l See Keeton, Creative Continuity in the Law of Torts, 75 Harv. L. Rev. 463,
506-09 (1962).

83 See Leflar, Comments on Maki v. Preik, 21 Vand. I, Krv. 918 (1968).
Legislatures, by their very nature, nrc not responsive in such areas:

Comparative negligence involves n type of social progress to which no potent

social action group is politically committed. The organised liability insurers

are, for their own reasons, generally against it; the plaintiffs’ bar is luke-

warm nhout It; und the general public, except for the minority involved in

accident lawsuits, hardly knows what the problem is. Legislatures are seldom

alert lo social needs that are trot backed up by political pressures. Social

needs with no potent lobby behind them, particularly If thereis anactive

lobby against them, ordinarily do not receive much favorable attention in

stale legislatures. They arc the sort of thing that courts have to take care of.

Id. nt 928.

8l See, e.g., Harris v. Barrett & Lcsh, Inc., 426 1\2d 331, 335 n.9 (Alaska 1967);
"This court's past decisions have clearly established that a plaintiff’s own contribu-
tory negligence bars any right of recovery." Accord,Sun Oil Co.v. Scnmon, 349
Mich. 387, 391, 84N.\V.2d 840, 844 (1957).
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mmay be dess:desUable.-than legislative enactment when dealing with
sweeping social change. In Maki v. Frclk,87 the Illinois Supreme
Court decided that the issue ought to be resolved by the legislature.
The court overturned a decision of the appellate court to replace
contributory negligence with comparative negligence, holding that
“such a far-reaching change, if desirable, should be made by the
legislature rather than by the court.”8 The arguments on both sides
of the issue are persuasive, and the determination of whether the
court or the legislature should properly promulgate a comparative
negligence rule may ultimately be dictated by the probability of
successful adoption by either body. What has the exerperience of
other states shown?

Expanded interest in the principle of comparative negligence is
exemplified by the number of recent writings on the subject as well
as by the increase in state legislative proposals and judicial opinions
which have contemplated adoption of the rule. Nine states have
within the past three years acted to incorporate a comparative neg-
ligence system into the lav/ of their jurisdiction.8 Two have done so
judicially, while the remaining seven have enacted statutes similar to
Wisconsin’s.00 An examination of the differences between these
approaches and of their relative strengths and weaknesses will cer-
tainly have an instrirtive value for the Alaska Legislature which is
now contemplating parallel reform.

Judicial adoption of a comparative negligence rule applicable
to all negligence cases is somewhat of a rarity. For many years,
Tennessee was the only state in which comparative negligence had
been promulgated entirely by judicial decision.0L The scope of its
rule, however, is even today severely limited.02 Recent court decisions
in New York and Florida, on the other hand, have established un-
restricted forms of comparative negligence. Their importance as
precedent for the judicial adoption of the doctrine is'therefore con-

% 87 <0 1M1 2(1 193, 239 N.122(1 445 (1967).

88 1d. nt 195, 239 N.12.2d at 447.

8U 'flic states arc: Colorado (1971), Florida (1973), ldaho (1971), New Jersey
(1973), Mew York (1972), North Dakota (1973), Oregon (1971), Utah (1973), and
Wyoming (1973).

00 See. notes 50-54 & accompanying text supra.

01 The Tennessee rule was delineated by the court In Bejach v. Colby, 741 Tenn.
686, 214 S.W. 869 (1919). The court decreed that if the plaintiff were guilty of
negligence which directly and proximatcly contributed to his injury he could not
recover, but if the plaintiff's negligence was only remotely connected with the cause
of the injury he could recover, although the damages would be mitigated according
to the extent of plaintiffs negligence.

See, e.g.,, Hansard v. Ferguson, 23 Tenn. App. 306, 132 SAV.2d 221 (1939).
Contributory negligence remains a barrier to recovery in cases where the plaintiffs
negligence, however slight, is a proximate cnusc of bis injury. The rule may there-
fore be characterized as one of apportionment of damages under certain conditions

r(ait&eé) than a true rule of comparative negligence. Annot.,, 32 A.L,R.3d 463, 479
. n
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siderably greater than Tennessee’s because of the extent of the
change they have introduced.

The New York judicial experience has been confusing and still
has not been completely resolved. The State Court of Appeals
established the foundation in 1972 for a comparative negligence rule
in New York when it handed down its decisions in Dole v. Dow
Chemical Co.Band Kelly v. Long Island Lighting Co.04 These cases
introduced the concept of comparative negligence, as between joint
or concurrent tortfeasors, into the law of the state. Although the
decisions were limited to the issue of apportionment of negligence
among defendants, their implication with respect to a plaintiff’s
contributory negligence was readily apparent.06 Accordingly, lower
courts within the state soon extended the doctrine to embrace a
plaintiff’s negligence.00 The Court of Appeals has not yet returned
to the subject, and it remains to be seen whether or not the Dole and
Kelly decisions have been properly interpreted.07 This piecemeal
approach suggests a significant difficulty with judicial fiat; more-
over, as the court is only deciding the case before it, the value of the
rule as precedent for other fact situations is always arguable.

Florida has accomplished the conversion from contributory
negligence to comparative negligence in a more direct fashion. In
a single case, decided earlier this year, the District Court of Appeals
of Florida rejected the contributory negligence rule in favor of a
"pure” form of comparative negligence.08 The decision has been ccr-

03 30 N.Y.2d M3, 331 N.Y.S.2d 382, 282 N.E.2d 288 (1972).

°» 31 NY.2d 25, 335 N.Y.S.2d 851, 2SJ N.E.2d 241 (1972).

05 Sec Sorrenlino v. United States, 344 F. Supp. ’308 (E.D.N.Y. 1972). Tlic
court! ted:

One further point appears: tlic analysis of Doleard Kelly suggests that a

view of contributory negligence which makesit an absolutebar to a

plaintiff's recovery cannot survive.

Id. at 1310. Thus, while the strict rule of law announced in Dole and Kelly requires
only that the relative degrees of negligence between joint defendants be apportioned,
there is no apparent reason why this theory of apportionment cannot be extended to
include n plaintiff's contrilnilorv negligence.

00 See llcrengor v. Gottlieb, 72 Misc. 2d 349, 338 N.Y.S.2d 319 (Civ. Ct. N.Y.
1972); Dixon v. Knickerbocker Drlvurself Inc., 72 Misc. 2d 1025, .141 N.Y.S.2d
150 (City Ct. of Albany County 1973).

07 The lower courts appear confident that the Court of Appeals will uphold their
expansion of the rule. In Dixon v. Knickerbocker Drivurself Inc., 72 Misc. 2d 1025,
1026, 341 N.Y.S.2d 1SO, 151 (City Ct. of Alban; County 1973), The court asserted:
Comparative negligence is now the law in this state, although it remains for the
Court of Appeals to decide what type of comparative negligence is to be applied."

08 Jones v. lloffman, 272 So. 2d £29 (Dist. Ct. App. Fla., 4th Dist.,, 1973). The
court held:

We therefore decide that contributor!" negligence should not bar re-
covery in an action by any person or his legal representative lo recover
damages for negligence resulting in death or injury to person or property,
but any damages allowed shall be diminished in proportion (percentage)
to the amount of the negligence attributable to the person bringing such
action or on behalf of whom such action is maintained.

Id. at 533. It is not surprising that the language used here closely resembles that of

e MS* Ay fijly»4
iis3*FES s MSSinit:
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tilled to the Florida Supreme Court for review, and thus the final
disposition of the doctrine in this state, as in New York, has yet to
be determined.

It is important to realize that the court method of reform has
a number of shortcomings. For example, none of the judicial opin-
ions, in either New York or Florida, mentions any of the procedural
means through which & comparative negligence rule might be im-
plemented.0 In contrast, the legislature is likely to depart from
legal formalism and establish pragmatic rules such as the special
verdict procedure under which a jury actually arrives at a percentage
distribution of fault. The legislative method of reform may also
have the advantage of a statement of all the ramifications and con-
sequences of the change being made, while the traditional judicial
approach often leaves the full extent and significance of the change
in doubt until another case presents the opportunity to determine an
additional aspect of the problem.100 Thus, the legislature can do more
than merely announce a new rule of law; it can specifically establish
the way in which the rule will operate and the effect of the rule on
existing related concepts.10l Another advantage associated with
legislative change is that it can be given a prospective effect. Judicial
reform, on the other hand, customarily has an undesirable retroactive
effect which subjects conduct to a legal rule that was not in existence
at the time the cause of action arose.1l® Finally, there is greater
assurance of public acceptance when a new rule of law is adopted by
the elected representatives of the people, rather than by the detached
members of the judiciary.10

Perhaps in recognition of these problems, seven states have
recently chosen the legislative method of adoption.10l Each of the

many comparative negligence slatuti-s. A distinct disadvantage of judicial reform is
that unless the courts arc willing to make wnat is in effect n legislative decree, the
change to comparative negligence will have to he made on a rase-hy-case hnsis.
The resulting confusion and uncertainty is exemplified by the New York cxpe-icncc.

1 The courts arc, of course, well-suited to prescribe the necessary functions of
the judge and jury under a comparative negligence system, but judicial opinions
rarely utilize this empirical advantage. Judges are prone to ignore the details of
actual courtroom practice when announcing broad doctrinal changes in the sub-
stantive law.

100 Peck, The Role oj the Courts owl Legislatures in the Reform of Tort Low,
-iS Minn. L. Rf.v. 265, 299 (1963).

101 In this context consideration should be given to the desirability of adopting
nn extensive comparative negligence rule which could encompass such problems ns:
(1) the operation of a special verdict for determining the comparative percentages
of fault; (2) the effect of the rule on contribution among joint tortfeasors; and (J)
the effect of the release of one tortfeasor on liability of others. See Jn.wio Code
8§ 6-801 to -806 (Supp. 1973); Utaii Cook Ann. 58 78-27-37 lo -43 (Supp. 1973).

502 I'cck, The Role of the Courts and Legislatures in the Reform of Tort Law,
4S Minn. L. Rev. 265, 400 (1963).

10a Friendly, The Cap in Lawmahing—Judges Who Can't and Legislators Who
Wont, 63 Colum. L. Rev. 787, 791 (1963).

101 Colorado: Cor.0o. Rr.v. Stat. § 41-2-14 (1971); ldaho: Idatto Code 55 6-801
to -806 (Supp. 1973); New Jersey: N.J. Laws 1973, ch. 146, effective August 22,
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laws was based on the Wisconsin model and closely resembles
Alaska’s proposed statute.103 But while the comparative negligence
doctrine represents a distinct improvement over the old rule of
contributory negligence, it is surely not a panacea. In considering the
proposed Alaskan statute, a number of potential problems should be
kept in mind. The doctrines of assumption of risk100 and last clear
chancel07 would have to be applied differently under a comparative
negligence system. The doctrii.es evolved as means to ameliorate the
harsh effects of the contributory negligence rule, bu* in their opera-
tion the entire financial burden is merely transferre from one party
to the other. In a system of damage apportionment these exceptions
are unnecessary and at variance with the theory of comparative
fault. Also, what would happen to the rules pertaining to burden of
proof? What about contribution between joint tortfeasors?1®8 These
are the kinds of questions which may have to be left for the courts
to answer, but they certainly present no major barrier to the enact-
ment of a comparative negligence rule. Some amount of difficulty is
to bo expected when dealing with so fundamental a change, and it is
enough that these practical problems are both foreseeable and sus-
ccptable to resolution.

V. Conclusion

The roots of contributory negligence arc deeply embedded in
the processes of American jurisprudence. Whatever the reason, the

1973; North Dakota: N.D. Century Code ch. 9-10-07 (Rupp. 1973); Oregon: Ore.
Rev. Stat. § 18.470 (1971); Utah: Utah Code Ann. 8§ 78-27-37 to -43 (Supp.
1973); nnd Wyoming: Wvo. Stat. § 1-7.2 (Supp. 1973).

i*15 Sec note 48 supra.

It is interesting to note that in both Colorado and Oregon there was sonic in-
certitude with respect to the retroactive effect of their laws. In Joseph v. Lowery,
261 Ore. 545, 495 N\2d 273 (1972), end in Hcafer v. Dcnver-Bouldcer llus
P,2d 315 (Colo. 1971), it was held that tlic newly enacted comparative negligence
statute was applicable only to causes of action arising subsequent to the effective date
of enactment. Neither plaintiff could therefore collect for his damages under the
comparative negligence rule. The current Alaskan hill does, however, contain a pro-
vision that adequately deals with this issue. It states: "This Act appliesonly lo
causes of action which arise subsequentlo the effective date of this Act." SB 166,
8th Lcgis., 1st Sess. § 2 (1973).

lou Fortunately, Alaska has already discarded this doctrine ns a separate defense
in contributory negligence cases. In ..cavitt v. Gillaspic, 443 I*2d 61 (Alaska 1968)
the court criticized the operation of the assumption ot risk doctrine nnd concluded
that: "[Olnly the traditional notions of negligence nnd contributory negligence
should govern cases such ns we have here and that the defense of assumption of risk
should not he a defense and should not he used.” Id. at 68.

107 See W. Prosser, The Law of Torts § 67 at 439 (4th ed. 1971). Prosser has
suggested that the principle of last clear chance would no longer be necessary under
a comparative negligence system. There would obviously be no reason lo perpetuate
a rule intended to protect the plaintiff's rigid of recovery, since recovery (though
mitigated) is guaranteed under a damage apportionment approach.

108 A detailed nnnlysis of these Issues would serve i,0 useful purpose here. They
arc tangential problems and have been adequately discussed in other writings. See,
e.g., Ghiardi fc Hogan, Comparative Negligence—The Wisconsin Rule and Procedure,
18 Defense L.J. 537 (1969); Prosser, Comparative Negligence, 51 Mich. L. Rf.v.
465 (1953).
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harsh inequities attributable to the doctrine have been tolerated for
far too long, a particularly regrettable fact in that a fair and effective
alternative rule is available. Comparative negligence offers a more
rational approach to the treatment of mutual fault, and experience
has shown that the administration of an apportionment doctrine is
possible. For Alaska, legislative initiative would be preferable to
judicial inertia and piecemeal solutions. The legislature has the
opportunity, since a comparative negligence bill is currently before
it, to provide a timely and comprehensive solution to the contributoiy
negligence problem. While the importance of trail'tion in the law is
recognized, the legislature can implement needed social changes and
discard antiquated rules. Tradition without justice, tradition merely
for the sake of tradition, has no place and should give way to a
more rational and equitable system.

Bruce L. D usf.nberry

LANDLORD-
AND R
RES]

Under the cot
dwelling he rents i
need arises. If his
must nevertheless ¢
possession.2 Ilis oi
and this is hardly a
shortage of moder;

The modern |
archaic law that ¢'
developed in 16th
tenant relationship
main principles of
formation, yet the
trial society are fa
terpart. This Coi
Landlord and Ter
currently under ¢(
pose of the Conn
the rights of land

1 AS 01.10.010 (1
sbtcnt with the Const!
States or with any law
decision in this state.”
flio landlord-tcnant it
applied by the courts.
Supp. <111, 413 (1057).

2 See notes 8-19 »

3 See notes 17-19

* Tile Alaska lcr
housing shortage. As r
the state a serious she
nt low or moderate pi
AS 18.56.010(a) (Sup
(1962).

c See Il. I.mu, !
torical development ol

n The original vci
cited as HD 226]. Th
TER SU11STITUTE
nnd the amended Con
226 [hereinafter cited
session and will come
over hill.



COMPARATIVE NEGLIGENCE

As a result of action by the 1973 Legislature,lon April 1, 1974, the
State of Washington will abandon the doctrine of contributory negli-
gence and replace it with the increasingly popular rule of comparative
negligence. Comparative negligence has been described as "a fault
concept that apportions liability for damages in proportion to the con-
tribution of each tortfeasor causing the injury or damages.”?2

This note will discuss briefly the policy considerations underlying a
choice between comparative negligence and contributory negligence,
and will attempt to predict the effects, both procedural and substan-
tive, of the new Act on practice in Washington.

I. WASHINGTON'S NEW COMPARATIVE
NEGLIGENCE ACT

The new V»shington Act provides:

Section 1. Contributory negligence shall not bar recovery in an ac-
tion by any person or his legal representative to recover damages
caused by negligence resulting in death or in injury to person or prop-
erty, but any damages allowed shall be diminished in proportion to the
percentage of negligence attributable to the party recovering.1

Section 2. The negligence of one marital spouse shall not be im-
puted to the other spouse to the marriage so as to bar recovery in an
action by the other spouse to the marriage, or his or her legal repre-
sentative, to recover damages from a third party caused by neglige ,ce
resulting in death or in injury to the person.4

*Section t of the. new Act replaces the rule of contributory negli-
gence with the rule of comparative negligence; Section 2 abrogates a
long standing community property rule. Some comparative negligence
statutes permit only those plaintiffs who are themselves responsible for
less than a specified percentage of the total negligence to recover; these

1 Ch. 138. (19731 Wash. l.aws. 1st Kx. Scss. The Washington Comparative
Negligence Act is collided in Wash. Ktv. Com 8li <1.22.010-.910(Siipp. 197.3).

2. C. It litn A C. 3. tlii r. COMPAKvrivii Ni.ia.icasii Manual § 1.10. at I
(1971) Ihcrcinnficrcited nslliiiA Hurl.

3. Wash. RIv.C ude §-1.22.010.

1/, §-122020.
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statutes enact “modified” comparative negligence. Section 1 of the
Washington Act contains no such qualification, placing Washington
a-.iong the states adopting “pure” comparative negligence. These two
forms of comparative negligence have much in common, of course,
and the experiences and judicial decisions of jurisdictions which have
adopted pure as well as modified comparative negligence will exert
persuasive force in construing the new Act.5

Although subject to conflicting interprctations,'i Sect. | 2 of the
new Act apparently abrogates the common law rule imputing the neg-
ligence of one marital spouse to the other so as to bar the latter’s re-
covery in an action for damages caused by the negligence of a third
party. Prior to the Act, the courts held that because the damage claim
for personal injuries of one spouse is community property, the contri-
butory negligence of the other spouse will bar recovery.7

II. HISTORY, ALTERNATIVE FORMS, AND EFFECT ON
PROCEDURE OF COMPARATIVE NEGLIGENCE

Adoption of comparative negligence has been a response, by either
the legislature or the courts, to the often inequitable results produced
by the doctrine of contributory negligence. The judicially-created rule
of contributory negligence,” by which a plaintiff recovers all or

5. For jurisdictions which have adopted pure comparative negligence, sec note
20 infra. For jurisdictions which have adopted modified comparative negligence, see
notes 28-30 infra.

6. Sections i and 2. read together, suggest that the Legislature intended each
spouse's recovery to be diminished in proportion to the percentage of negligence,
attributable lo the negligently acting spouse; imputed negligence lessens hut does not
bar recovery. This is consonant with the mandate of Section | that "any damages
allowed shall be diminished in proportion to the percentage of negligence attributable
to the party recovering." llut when read alone, tlic absolute prohibition of Section 2
that "the negligence of one marital spouse shall not be imputed to the other
spouse . . . ." appears to prohibit considering the acting spouse's fault when comparing
the negligence of the oilier: to do so would he "impute" one spouse's negligence to
the other. The first interpretation reduces'Section 2 to n mere expression of an obvious
inference from Section I: the latter interpretation seems to express better the probable
legislative intent.

7. See Osthellcr v. Spokane Si Inland Empire U.K.. 107 Wash. 678. 182 I* 630
IF 29).

8. The doctrine originated in liutlcrfieltl v. Forrester. 1l East 60. 103 Eng. Rep.
926 (K.H. 1809), wherein the plaintiff was denied recovery for injuries resulting
from a horse riding accident on the ground that he was partially responsible for the
accident.
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nothing, frequently frustrates the attainment of full and fair compensa-
tion for the victims of tortiously caused accidents. This “a!' or noth-
ing” approach contrasts sharply with comparative neglig. a under
which the fault of the plaintiff reduces his recoverable damages but
does not act as a total bar to recovery

A . The Debate

Advocates of comparative negligence corttcnd that its adoption
reduces court congestion by promoting more settlements and shorter,
simpler trials.10 Although the change may result in an increase in liti-
gation, they argue that the greater certainty of a plaintiffs realizing
some recovery under comparative negligence promotes settlement by
both sides and reduces the plaintiffs insistence upon a jury trial."
Those who oppose comparative negligence predict exactly opposite
results.12 Furthermore, they view the doctrine of contributory negli-
gence as a just and equitable check on those individuals who seek to
“profit” by their own wrongdoing,¥land suggest that any harshness of
the rule is ameliorated by the jury’s natural sense of justice.M Propo-

9. See Schwartz, hire Comparative Negligence in Action, 34 Am. Trial Law. L.J.
117. 118 (1972) (hereinafter cited as Schwartz); Heft & Heft, supra note 2.

At the date of this publication, the following .states number among those which
have enacted some form of comparative negligence: Arkansas, auk. Stat. Ann. tit.
27-1730.1 11961); Colorado. Cot.0. Rev. Siat. ch. 41-2-14 (Supp. 1971); Georgia,
Ga. Conn Ann. 8 105-603 (1933); Hawaii, Hawaii Rev. Siat. § 663-31 (1968):
Maine, Me. Rev. Siat. Ann. tit. 14. 8 156 (1964); Massachusetts. Mass. Gt.n. Laws
Ann. ch. 231 8 85 (1969); Minnesota. Minn. Stat. Ann. ch. 604.01 (1969); Mississippi,
Miss. Code Ann. 8 3.1454 (1910); Nebraska, Neii. Rev. Stat. § 25-1151
(1913): New Hampshire. N.H. Rev, Stat. Ann. 8 507:7u (1969); Oregon. Okf.. Rev.
Stat. 8 18.470 (1971): Rhode Island. R.l. Gin. Laws Ann. 6 9-20-4 (1971); South
Dakota. S.D. Compiled Laws Ann. 8 20-9.2 (19(,7): Utah. Uiaii Code Ann. 6 12-
1036 (1969); Wisconsin, Wis. Stat. Ann. 8 995.045 <1931).

10. See Note, Tort-Comparative Neminence Statute, 18 Vano. L. Rev. 327, 329-30
(1964).

11. See Haugh, Comparative Negligence: A Reform Lour Overdue, 49 Ore. L.
Ri.v 38.-12(1969) (hereinafter cites as Haugh].

12. See Cotton. Comparative Nejtlifience: Not in the I'nhlic Interest, i/ La. It.J.
205 (1969); Hums, Comparative Neali/ienre: A Law Professor Dissents, 51 lil.. UJ.
708(1963).

13. The arguments in favor of retaining contributory negligence ns a bar to
actions are: (D A negligent plaintiff gives implied consent to all the consequences of
his negligent act; (2) the equitable doctrine of unclean hands demands that where
hotli parties arc at fault, the courts should leave them as they are; (3) contributory
negligence provides a check on plaintiff-oriented injuries: (4) the plaintiffs negligence
is the superceding, legal cause; and (5) by denying recovery, the doctrine restrains
carelessness. See Haugh, supra note 11.at 39.

14. 1d. at 41.
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jienls of comparativcinegligence have categorically contradicted these:« npx way.

claims.15

Studies indicate that, in actuality, the change to comparative neg-
ligence has little practical effect.1 A survey of the short-lived experi-
ment of Arkansas with a pure comparative negligence statute from 1955
to 1957 resulted in the following conclusions:17 (1) The introduction
of comparative negligence brought about no drastic change in the
number of cases burdening the courts; (2) it did not affect the prefer-
ence forjury trials or the length of trials; (3) it increased potential liti-
gation but promoted more pretrial settlements; (4) damages were
harder to determine under comparative negligence; (5) plaintiffs won
more, but not larger, verd' *s under comparative negligence; and (6)
cases had a higher comproir. e value for settlement under compara-
tive negligence. A follow-up survey studying the experience of Ark-
ansas under a modified form of comparative negligence from 1957 to
1967 affirmed the conclusions of the original survey.'8 In addition, an
observer of Wisconsin’s experience with comparative negligence indi-
cates that it has not raised insurance rates."’

15. They point out that: (1) Where the entire burden of the loss fnlls
upon the less negligent party the policy is harsh and unjustifiable (2)
there are exceptions to the rule by which the party can recover despite
his negligence; (3) to say the plaintiffs negligence is the sole cause attri-
butes a meaning to legal cause that is inaccurate; (4) it is unlikely that a
negligent plaintiff has in mind his loss of recovery when hecommits theneg-
ligent act; and (5)rendering the defendantimmunemay. encourage carelessness on
his part. To rebut the argument that the jury is already employing a form of com-
parative negligence, one writer has stated that because juries may use a comparative
negligence approach in situations where the plaintiff was contributorily negligent, the
retention of the contributory negligence rule leads laymen to disrespect our system of
accident law and to ignore jury instructions. Sec ttcnerally Hi-i-t & Hi-.hi. supra note
2; Prosser, Comparative Negligence, 5! Mien. L. Rr.. 465. 468, 470—71 (1*753)
[hereinafter cited as Prosser]: l.augesen. Colorado Comparative Negligence, 48
Denvfk LJ. 469. -170 (1972); Haugh, supra note it, at 40; Maloney, I'rom Con-
Iribnioiy lo Comparative Negligence: A Needed l.aw Reform, 11 U. l-i.a. L. R-W.
135, 162(1958) [hereinaftercited ns Maloncyl.

16. See Rosenberg, Comparative Negligence in Arkansas, A "liefore and After"”
Survey, 13 Auk. L. Rr.v. 89 (1959) [hereinafter cited as Rosenberg]; Note, Compara-
tive Negligence— A Survey of the Arkansas Experience, 22 Auk. I.. Ktv. 692 (1969)
[hereinafter cited as Survey]; Pfankuch. Comparative Negligence rv. Contributory
Negligence, 1968 Ins. LJ. 725. 73 1(1968) [hereinafter cited as Pfankuch].

17.See Rosenberg, supra note 16, at 108.

18. See Survey,supra not* 16.at 713.

19. See Pfankuch. supra note 16. at 731
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11. The Pure Form of Comparative Negligence

Under “pure” comparative negligence, apportionment of damages
is an exact rendering of the fault system.20 The tortfeasor pays'or.ly
that portion of damages for which he is accountable; conversely, the
claimant’s damages are diminished in proportion to his negligence.2l
A plaintiff may recover even if his negligence is greater than that of
the defendant, but his recovery is diminished by the amount of his
own negligence. In terms of apportionment, if a plaintiff is found
guilty of ninety-nine percent of the fault he still recovers one percent of
his losses.22 The defendant’s only escape from liability under the rule
of pure comparative negligence is a finding of no fault on his part.22

The most severe criticism directed at pure comparative negligence
is that it permits a wrongdoer to recover damages even if he is guilty
of the greater fault.24 Some writers feel that this result is contrary to
the philosophy of our fault system, a system which is premised on the
principle that all persons arc responsible for their negligent acts and
omissions. They find that such a result diminishes the impact of stan-
dards of conduct which, because they reflect the moral law, are so-
cially desirable.25 Others fear that under a pure comparative negli-
gence statute the jury would feci compelled to give the plaintiff some-
thing in every case.

But, as Dean Prosser asserts, the court still has control over an un-
justified apportionment; furthermore, a small recovery often would be
less than the nuisance value of a suit.20 Prosser and other commenta-
tors agree that pure comparative negligence is the superior rule of

20. Delaware. Mississippi anil Rhode Islam! have adopted this form of comparative
negligence hy legislative enactment. See, e.p., Miss. Com: Ann. § 11-7-15 (Sapp. 1972);
R.i. Gi:n. Laws S 9-20-t (Supp. 1972). In HofTmand v. Jones. 2K0So. 2d 43 | (Fla. 1973).
the Florida Supreme Court replaced the rule ofcontributory negligence with that of pure
comparative negligence. The court reasoned that since the doctrine of contributory negli-
gence was not clear and free from doubt at the time Florida's statute adopting the common
law of England was enacted, it was not made a part of the statute law of Florida but was
ajudicially adopted rule subject to judicial abrogation, hi. at 43-1.

21. See Flynn, Comparative Ncplipence: The Debate, KTkiai. 49(1972) [hereinafter
cited us Flynn).

22. See Milr & M itt, supra note 2. § 1.50.

23.  hi.

24, Harr & Hun propose an example; If A has been damaged to the extent
0of $25,000 and he is 909r negligent, this would permit a recovery of$25,000 less 90%. or
$2,500. If 1l was damaged in the same accident to the extent of S1.Ooo and was 10% at
fault, he would recover $ 1,000 less 10% or $900.

26. Prosser, supra note 15, at 494

ISP?@
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apportionment and that nonpure forms of comparative' negligence
leave damages undivided in too many cases and often lead to appeals
abounding in confusion.27

C. Modified Comparative Negligence

Nevertheless, most states which have abandoned the doctrine of
contributory negligence have adopted a modified, or “nonpure,” form
of comparative negligence. One variation of this “nonpure” rule al-
lows recovery to plaintiffs whose negligence is “not greater than" that
of the defendant28 The more common form, however, permits only
those plaintiffs whose negligence is “not as great as” the defendant’s to
recover.2® Two states vary this formula by permitting a phintiff to
recover only when his negligence is “slight” relative to the defendant’s
“gross” negligence.30

I1. IMPACT OF COMPARATIVE NEGLIGENCE
IN PRACTICE

A . Retroactive Applicability

Comparative negligence will not apply to causes of action which
arise before April 1, 1974. In those states in which the issue has been
litigated, the courts have unanimously and unequivocally denied ret-
roactive application to comparative negligence unless required by"
statute;31 the new Act does not require retroactive applicability on its

27. See Prosser. note 15. at 50S; Kcclnn. Comment on Maki r. I'retk, 21 Vanij
l.. Kt-v. 90ft. 911(1968); Schwartz. sitpiit note 9.

28. Three stales followihis form of comparative negligence: New Ilampshirc. N.H.
kt'.v. Stat. Ann. 8§ 507:7a (1970): Vermont, Vr. Stat. Ann. lit. 12. § 1036 (1937); ntul
Wisconsin. Wis. Stat. 5 895 (1971).

29. Right stales follow th's rule, hut with individual variations: Arkansas. Auk. Siat.
Ann. 8 27-1730.1 (19-17); Colorado. Cot.o- Rev. Siat. Ann. § 41-2-14 (Supp. 1971),
Georgia. Ga. Com; Ann. 8 105-603 (1968); Hawaii, Hawaii Ki;v. Stat. 8 663-31
(Supp. 1972); Maine. Me. Ki-v. Siat. Ann. tit. 14. 8 156(1965); Massachusetts, Mass.
Gen. Laws Ann. ch. 231, 8 85 (Cum. Supp. 1972); Minnesota, Minn. Stat. Ann. §
60-1.01 (1945); and Oregon. Out;. Kev.Stai.S 18.170(1953).

30. Nebraska. Nr.n. Rev..SiAt.8 25.1151(196-1); and South Dakota,S.1).CoMi'it.r.D
Laws Ann. 8 20-9-2(1967).

31. See Culler v. Illinois Central U.K.. 10(1 Miss. 705, 56 So. 783 (1911); Brewstcrv.
l.udtkc. 211 Wis. 344. 247 N.W. 4491 1933): Kcddcll v.Norton, 225 Ark. 643. 285S.W.2d
328 (1955). In other stales the legislatures have expressly stated the statute either
would apply retrospectively or prospectively.
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face. While no cases to the contrary have been found, Chief Justice
Hallows argued in a recent dissenting opinion that a statutory modifi-
cation of Wisconsin’s comparative negligence rule to allow recovery
by the plaintiff so long as his negligence was “not greater than” the
defendant’s was remedial in character and should have been applied
to pending causes of action.32

B. Application ofthe Pure Comparative Negligence Statute to
Specific Factual Situations

The operation of a pure comparative negligence statute can be
demonstrated by reference to certain hypothetical situations.33

Case I|: Plaintiffis guilty of lesser negligence in a two-party action
and defendant sustains no damage. Plaintiff sustains $ 10,000 damage.
The jury finds plaintiff twenty-five percent at fault and defendant sev-
enty-five percent at fault. Plaintiffs recovery is determined by com-
paring his negligence with the total negligence involved and reducing
his rc'-overy accordingly;34 thus, plaintiffs negligence is twenty-five
percent of the total, so he recovers seventy-five percent of his dam-
ages, or $7,500.

Case 2: Plaintiff is guilty of greater negligence in a two-party ac-
tion and the defendant sustains no damages. Plaintiff sustains $ 10,000
damage. The jury finds plaintiff sixty percent at fault, defendant forty
percent. Plaintiffs negligence is sixty percent of the total, so plaintiffs
damages of $10,000 arc reduced by sixty percent and he recovers
$4,000.33 Plaintiff would have had no recovery in a modified compar-
ative negligence jurisdiction.

Case 3: Plaintiffis more negligent than one oftwo defendants in a
three party situation. Defendant number one (D-1) and defendant
number two (D-2) sustain no damage and plaintiff sustains $10,000

32. Motion v. Mueller. 54 Wis. 2il 38H. 195 N AV.2d 635 11972) IMallows. C.J . dis-
senting). Mallows further points out that adefendant, "has no vested rights in a tort defense,
the merits of which are not determined until trial and upon which he slid not and could
not very well rely in causing injury to the plaintiff." hi. nt 611. While the argument lias
merit, most courts have ignored it. giving no reason for doing so.

33. These hypothetical situations are taken from Schwartz:, .wif/i/vi note 9, at 122  25.

34. The case law supports this method of calculation rnthei than the now discredited
procedure of comparing the plaintiffs negligence lo that of the defendant. Sir Murray v.
Pearson Appliance Store, 155 Neb. 860. 54 NAV.2d 25011954): Cameron v. Union Auto.
Ins. Co., 210 Wis. 659. 246 N.W. 42011933).

35. See Yazoo & M.V. R.U. v.Curroll. 103 Mils. 830. 60So. 1013 (1912).
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damage. Suppose plaintiff was forty percent negligent, D-1 was ten per-
cent negligent and D-2 fifty percent negligent. Plaintiffs damages of
$10,000 arc reduced by his share of the total negligence, forty per-
cent, and he obtains a judgment against D-1 and D-2 for $6,000. D-I
and D-2 will be jointly and severally liable to plaintiff; no right of
contribution exists between joint tortfeasors in Washington.35

Case 4: A two-party action in which both parties sustain damages.
Automobiles owned and driven by A and B collide. Each sustains
$10,0r,0 damage. A sues B and B files a counterclaim. A is found
forty percent negligent and B is found sixty percent negligent. A’s neg-
ligence is I*. *y percent of the total, so his damages of $10,000 are
reduced by forty percent and A is entitled to recover $6,000 from B.
Likewise, B's damages of $ 10,000 are reduced by sixty percent and B
is entitled to recover $4,000 from A . The question of setoff between A
and B is discussed later.37

Case 5: Vicarious liability. Assume that a servant negligently
drives his master’s truck within the scope of his employment, and it
collides with a car being negligently driven by defendant. Servant is
guilty of twenty-five percent of the negligence, and defendant is guilty
of seventy-five perccn; of the negligence. The master may recover his
damages from the defendant, less twenty-five percent. Similarly, de-
fendant may recover his damages from the master, less seventy-five
percent. If the master is assumed not to be negligent in entrusting the
truck to the servant, the calculations simply are performed between
the servant and defendant, and the master is then substituted for the
servant to determine his recovery.33 But if the master were negligent in
entrusting the truck to the servant, perhaps knowing that the servant
was chunk, the master’s recovery would be reduced by his own per-
sonal negligence plus that of his servant imputed to him under the
doctrine of respondeat superior.3%

C. Standard of Apportionment

A primary question arising under a comparative negligence statute

36. See discussion ofcontribution in text accompanying notes 11*1-17injra.

37. See discussion ofsetoff in text accompanying notes 6 7 -7 linfra.

38. See Dobbs, Act 191 Comparative Neplipenre, 9 Auk. I- Ui:v.>57, 379 (1955)
Ihereinafter cited as 1)obbs]|.

39. 11
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is whether it is the relative degree of causation or of fault which
should be the basis for apportionment of damages. Although some
cases reduce damages in proportion to causation,«|0 the preferred posi-
tion among commentators is that once sufficient causation is estab-
lished, apportionment should be based on the comparative fault of the
parties.*1 This is the position of the Wisconsin court; it has held that
negligence is compared not on the basis of the kind or character of
causal negligence, or the number of respects in which the parties were
negligent, but upon each party’s contribution to the total negligence
causing the accident.'- Certainly the jury is not required to attribute
the same percentage of negligence to each party merely because each
is guilty of the same kind of negligence.'3 In any event, a refined dis-
tinction between the extent to which the defendant’s fault caused the
accident and the extent to which he was negligent is likely to be be-
yond the ken of the jury.

D. Special Verdicts

The special verdict has been called the cornerstone of the compara-
tive negligence concept.'1Under a special verdict, the jury is required
to determine as findings of fact the total amount of damages and the
percentage of negligence attributable to each party; the judge then
applies the law and apportions the damages.l5 This procedure is

sto. Baird v. Harrington. 202 Miss 112. 30 So. 2d 82 i 1047).

*11  See Prosser, supra note 15. at 481; Schwartz, supra note  at 125; 1Jobbs. supra
note 38. at 361; and Bouchard. Apportionment of Damages Uniler Comparative Neyli-
pence, 54 Mass. L.Q. 125(1972) [hereinafter cites as Bouchard).

42. Grana v.Suinmecrford. 12 Wis. 2d 517. 107 N.W. 2d 463 11961).

43. Strupp v. 1-nrmers Mutual Auto. Ins.Co., 14 Wis. 2d 158. I09NAV.2d 66011961).

44. Hei-'T & Hupt. supra note 2. 8 8.10.

45. See Maloney, supra note 15,at 171 -72; Prosser poses a scries of specific questions
and answers which might appear in a typical case under a special verdict procedure:

I. In operating his automobile at the time of and immediately preceding the col-
lision. was the defendant.Smith negligent with respect to the operation of hiscar? Yes.

2.1 fyouanswerQuestion | “Yes.'thenanswer this; Was the defendant Smith’s negli-
gence a cause of the collision? Yes.

3. In operating his automobile at the time of and immediately preceding the colli-
sion. was the plaintiff Jones negligent with respect to failure to stop before gntering
the intersection? Yes.

4. If you answer Question 3'Yes."' then answer this: Wits the plaintiffJones's negli-
gence a cause of the collision? Yes.

5. If you answer all of the above Questions 1. 2. 3. and 4 'yes.' then answer this:
What percentage of the total negligence was attributable lo defendant Smith? 60 per
cent. To plaintiffJones? -10 percent.



LU

Washington Law Review Vol. 49: 705, 1974

useful to assure that-the jury does not apportion damages-dir sortie
basis other than a comparison of fault.

Most commentators support the use of special verdicts, especially
with the pure form of comparative negligence.'l0 Although the Wash-
ington Act does not require special verdicts,17 Washington courts have
discretionary power to require ajury to return a special verdict.'48 In
addition to the value of special verdicts as an aid to apportionment, a
special verdict requires the jury to find the facts without regard to the
actual outcome of the case.10 It is claimed that this procedure pro-
vides a method for controlling the jury in order to prevent excess
sympathy, prejudice, or bias from tainting the fact finding process/'0
Also, the special verdict makes it possible to localize error and save
sound portions of a verdict, whereas a defect in part of a general ver-
dict destroys the whole verdict/'l

Although it is difficult in cases containing numerous complex issues
to formulate satisfactory special verdicts cither in the form of fact
qguestions or fact findings,52 a general verdict does not insure that the
jury understood or followed instructions/'3 Nevertheless, special ver-
dicts have been opposed as making it difficult for juries to reach

6. What is the amount of damages plaintiff Jones has sustained? S10.000.
Prosser. supra note 15. at 497-98.

46. Ghiardi and Hogan. Comparative Negligence, 18 Di.ii.nsi I...I. 537 (1969): Kir-
chen. Unfairness of"Mississippi Type" Comparative Negligence, 2lor Tut: Defense 66
(1970): H eft & H eft, supra note 2. § 8.10; Prosser, supra note 15, at497: Maloney, supra
note 15, at 171-72; liottchard, sap'a note 41; Note, Comparative Negligence, A Look at
the Son'll Dakota Approach, 14 S.D. L. Rr.v. 92 (1969).

Mississippi utilizes general verdicts lather than special verdicts in applying its pure com-
parative negligence statute. Such use ofgeneral verdicts in comparative negligence actions
iias been criticized on the ground that it is not possible to determine whether thejury does,
in fact, diminish the recovery it awards in proportion to the negligence attributed to the
person injured. See Hn r <fi Hta:r, supra note 2. S 3.310.

47. See text accompanying note 3 supra.

48. (a)Special Verdicts. The court may require ajury to return only nspecial verdict

in the form of a special written finding upon each issue of fact. In that event the court

may submit to tlic jury written questions susceptible of categorical or other brief

answers or may submit written forms of the several special findings which might
properly he made under the pleadings and evidence . ...
W ash. Super. Ci.(Civ.) It. 49 11972).

49. See Hn r & Hiit. supra note 2, § 8.10.

50. See Maloney, supra note 15, at 171-72.

51. See Driver. The Special Verdict— Theory toal Practice, 26 Wash. .. Rev. 21. 22
(1951) [hereinafter cited as Driver].

52. See Driver, supra note 51. at 24: Ili.i t \ [Ili i r. supra note S 1.70; Schwartz.
supra note 9. at 134.
53. See Hi.it it Il !i.supra note 2, § 1.70.
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agreement,*4 and as limiting the historic role ofjuries in the adminis
(ration ofjustice.55

E. Multiple Parties

Multiple wrongdoers are jointly and severally liable for the injuries
they cause, and the injured party has the right to join them as defend-
ants.55 In theory, the only satisfactory method of dealing with a mul-
tiple party accident through comparative negligence is to bring all the
parties into court in a single action, apportion the fault and then allo-
cate the damages based on this apportionment. However, in practice
plaintiffs will do well to avoid whenever possible the complexities and
danger of jury confusion inherent in the joinder of multiple defend-
ants.57

F. Effect on Conflict of Laws

There is no uniform rule by which forum courts have resolved
choice of law conflicts between jurisdictions embracing comparative
negligence and those applying the common law rule of contributory
negligence.58 Some courts have held that if a comparative negligence
statute is in effect where the tort occurred, it must be applied by the
forum court.5* The rationale of these decisions is that comparative
negligence, by granting a right of recovery not recognized by the
common law to persons coiitributorily negligent, directly affects sub-
stantive rights of litigants;"0 consequently, if such a court follows the
traditional conflict of laws rule that the substantive law of the place
where the wrong occurred governs the action,"lit will look to that law

54. See Driver, siiprn note 51. nt 134.

55. 5J. Moore. Federal Practice §49.05 (1900).

56. See Maloney, supra note 15. at 164-65.

57. Multiple party cases are often extremely complex factually. Apportionment of
fault and assessment of damages involving three or more parties isa monumental task for
lhe typicaljury, especially with only limited time available. When special verdicts are used,
they may approach ncomplexity nnd number which render the jury totally ineffective in
the allocation process. See Prosser, supni note 15. at 503—0-1.

5S. See cases collected at 57 Am.Jur. 2d. Nenli®ence ii 430 (1971).

59. See Mississippi Power & Light Co. v. Whitescarver, 63 1-.2d 928. 929 (5th Cir.
1934). classifying Mississippi's comparative negligence statute as substantive; \ee oho In-
tagliatn v. Shipowners St Merchants Towboat Co.. 26 Cal. 2d 365. 159 P.2d 1 8 (1945).

60. .SVeChisum v. Phelps, 228 Ark. 936. 311 S.\V.2d 297 (1958): | it/palrick v. Inter-
national Ry . 252 N.Y. 127. 169N.F.. 112(1929).

61. See Restatemkn i op Coni i.icis ii 377 (1934).

[0=:
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in determining whether the doctrine of contributory negligence .or-l
comparative negligence will control."”2 The Washington court follows

the traditional place of wrong rule,'13 but since it has not yet charac-

terized comparative negligence as a matter of substance or procedure,

it is impossible to predict how the court will apply the law in such a

case.

The Mississippi court has replaced the traditional, inflexible conflict
of laws rule in tort cases with what is known as the “most significant
relationship rule.””1Using this doctrine, the court will apply its own
comparative negligence law where the forum state has a more signifi-
cant relationship to the occurrence and parties, even though the acci-
dent causing the injuries took place in another state adhering to the
common law contributory negligence doctrine.13 Conversely, under
some modern conflicts rules, the court may decide to apply a compar-
ative negligence statute of the place of the wrong, rather than the com-
mon law rule of the forum, on the ground that the foreign jurisdiction
has a stronger interest in having its law applied than does the forum.*™

G. Setoff

Under Washington law, the court has discretion to allow a setoff of
one judgment against another when warranted by considerations of
equity.”7 Some commentators oppose the use of setoffs in conjunction
with the pure form of comparative negligence,”8 and Rhode Island
has responded to this criticism by incorporating in its pure compara-
tive negligence statute a provision prohibiting setoffs.””

62. See Tri-State Transit Co. v. Monday. 191 Miss. 714, 12 So 2d 920. 922 (1943):
Mississippi Power & Light Co. v. Whitcscarvcr, supra note 59; Chisrm v. Phelps, supra
note 60; Fitzpatrick v. International Ry., supra note 60.

63. See Maag v. Voykovich. 46 Wn. 2d 302, 280 P.2d 68011955): Stone Machinery
Co. v. Kessler. 1 Wn. App. 750. 460 P.20 651(1970).

64. See Restatement (Second) Op Conpi.ict Or Laws 8 145 (1971).

65. See Mitchell v. Craft. 211So0. 2d 509. S16(Miss. 1968).

66. See Pruntmcr v. Hilton Hotels Infl. 60 Misc. 2d 840. 304 N.Y.S.2d 335. 344
(N.Y. App. 1969).

67. See Spokane Security Finance Co. v. Divans. 172 Wash. 418. 20 P.2d 31. 32
11933).

68. See Flynn, supra note 21 at 52: Schwartz, supra note 9, at 126. Counterclaims,
and, consequently, setoff problems, do not arise in connection with the «not as great as"
and “slight-gross" forms of comparative negligence, as the plaintiff is permitted to re-
coveronly irhiscontributory negligence is less than ilial«fthe other party, thus precluding
recovery by the other party. See 11 Auk. L. Rev. 71. 7411956).

69. See R.L Gen. Laws 8 9-20-1.1 (1956).
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W hether setoff is permitted or not becomes important, of course, in
the context of insurance claims. If both plaintiff and defendant were
found equally at fault and sustained equal damages, under pure com-
parative negligence each would recover one-half of his damages from
the other party’s insurer. If setoffs are permitted, however, the two
judgments would cancel each other out. This result, although pleasing
to insurance companies, would negate much.of the intended advan-
tage of the pure comparative negligence rule.70

Proponents of setoff, on the other hand, suggest that the defend-
ant’s insurer can not be expected to argue its client’s counterclaim
vigorously in the absence of setoff, because proof of its client’s dam -
ages would not ultimately benefit the insurer by reducing or cancelling
the plaintiffs judgment. The insurer’s failure to establish a strong
counterclaim on behalf of his client could be very damaging to a de-
fendant when-the plaintiffs recovery exceeded the limits of the de-
fendant’s policy and reached him personally.7l

Encumbering the pure comparative negligence rule with setoff
would result in insurance companies paying less than the total dam-
ages apportioned to their assureds; this vitiates the recovery of damages
expected from the comparison of negligence and allows the liability
insurer to ignore part of the risk it contracted to bear.

IV. COMPARATIVE NEGLIGENCE AND ITS EFFECT
ON COMMON LAW CONCEPTS

Aside from these changes in the mechanics of negligence law, the
change to comparative negligence also may arouse controversy over
the application of such traditional common law doctrines and con-
cepts as last clear chance, assumption of risk, res ipsa loquitur and
degrees of negligence. In Washington, the application of contribution
and indemnification seem well settled.

A . Last Clear Chance

Before the adoption of comparative negligence statutes, one of the
tools most frequently employed to overcome the contributory ncgli-

70. See t-'lynn, sitpm note 21, at 52.
71. See Dobbs, Comptimilve ts'eplinence, 9 Auk. I.. Iti.v. 357. 3S3 (1955).
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gence ritlc-as-a-complete bar to recovery was the doctrine of I&TClcar
chance.7- This doctrine has been applied to a number of recurring
factual situations to prevent the plaintiffs contributory negligence from
barring recovery. In the first ciass of cases the defendant actually per-
ceived that the plaintiff or his property was in peril, and had the op-
portunity to avoid injuring him, yet made no effort to do so. Courts
are unanimous in allowing recovery in this situation.73 In the second
class of cases the defendant did not actually see the plaintiff but, if he
had been diligent, could have seen the plaintiffs helpless condition
and avoided injuring him.74 The rationale for recovery in both of
these factual situations is that the defendant was the last wrongdoer
and hence the proximate cause of the plaintiffs injury.75

But this “last wrongdoer" logic fails in a third major class of cases
in which only the plaintiff, but for his continued inattentivcncss, can
realistically be said to have had the last chance to avoid the accident.™
These decisions, which nonetheless allow the plaintiff to recover, can-

72. The doctrine of lasi clear chance originated in the old English case of Davies v.
Mann. 152 Eng. Rep. 588 <1K42). wherein the plaintiff left his ass in the highway and the
defendant struck it with his wagon. Dean I’rosscr, a persistent critic ofthe doctrine, informs
us that this isthe reason it later became known itsthe "jackassdoctrine."” W. PKossr.it. Law
ofTott'is li 66. at 427 n.3 (4th ed. 1971) |hereinafter cited as I'ltosstal.

73.  Cases in this cate oay arc Ieglon Ihn see I’'nosstiK. supra note 72, and cases col-
lected in Annul.. 92 A.L.R. 47. 83-8

74. The Washington court recognized the applicability of this branch of the doctrine
in Mosso v. Stanton Co.. 75 Wash. 220. 134 P. 941 11913). In that case the court stated
that the doctrine of last clear chance will apply (1)where the defendant actually secs the
peril but fails to exercise normal caution lo avoid injuring hintaim (2) where the defendant
does not actually see the plaintiffs peril but by the exercise of reasonable care should
have seen his peril. However, in order for the plaintiffto recover in this latter case it will
be necessary that the plaintiffs negligence shall have ceased by the time or the accident,
for cases dealing with the second prong of hist clear chance, sec Lcftridgc v. Seattle.
130 Wash. 541 218 I* 302 (1924): Lee v. Cotton Itros. Co.. | Wn. App. 202. 460 > 2d
694 11969).

75. See James, Last Clear Chance: A Transitional Doctrine, 47 Yah I..l. 704. 710
11937) (hercinaftei cited as .lames):

The wrong of the plaintiff is past and has culminated—it has conic lo rest, albeit in

danger. After he could no longer belp himself, the plaintiff has been guilty of no fresh

wrongdoing, act or omission . . The defendant's negligence is in the past but oc-
curs later in point oftime than plaintiffs does, and there is nothing artificial or forced

in calling him the last wrongdoer.

76. '['his class of cases is best characterized by the old Washington case of l.ocke v.
Puget Sound Ry.. 100 Wash. 432. 171 P. 242 11918). In Locke a man hard of hearing
approached a street car track without looking litrcars and was struck when he walked into
the oncoming car's path. Had the plaintiff bothered to look, lie could easily have avoided
the accident by stepping from the path. The street cardtiver had looked and began sound-
ing his horn, but foolishly did not attempt to apply the brakes until it was loo late for him
to stop. Whose negligence was "last"? Clearly the plaintiffs, for by merely stepping aside
right up to the moment of impact lie could have avoided the accident while an applica-
tion of the brakes by the motorman at such a late lime would have been useless. Ncvcrthe-
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not be justified on the usual ground that the defendant was the proxi-
mate cause of the accident. Because of the doctrine's logical incon-
sistency in this, third class of cases and because its application in all
three classes of cases has the effect of placing the entire loss on the
defendant despite the plaintiffs negligence, most writers have urged
the doctrine be discarded with the passage of comparative negligence
sta'-.tes.77

Nevertheless, not all states which have adopted comparative negli-
gence statutes have done away with the doctrine. Last clear chance and
comparative negligence exist side by side in Nebraska,78 South Da-
kota,78 and Georgia.80 In Arkansas8 and Mississippi82 it is un-
clear whether the doctrine has been retained. The Wisconsin Supreme

less, the Washington court hclti the doctrine applicable to such a situation and the railway
was held liable. Locke is cited in James, supra note 75. at 713.

The Locke decision was subsequently followed in Norton v. City of Seattle. 113 Wash.
408. 194 P. 373 (1920). another street car accident case wherein a deaf and dumb child
darted out in front of the streetcar and although seen, was struck anyway when all the
gripman did was to sound the gong without slowing down.

77. See,e.p., Paossr.u..'//l»«note 72. at 427; James, supra not? 75; and Maclntyre, The
Rationale of Last Clear Chance, 53 Hakv. l.. Rr.v. 1225 (1940). In Professor Maclntyre's
words. "The whole last clear chance doctrine is only a disguised escape, by way of com-
parative fault, from contributory negligence as an absolute bar. and serves no useful pur-
pose in jurisdictions which have enacted apportionment statutes.” Id. at 1251.

78. See Bczdck v. Patrick. 170 Neb. 522. 103 NAV.2d 3181 1960).

79. .SVcUlach v. Wyman. 78 S.D. 504. 104 NAV.2d 817 11960).

80. Southland Butane Gns Co. v. Blackwell. 211 Ga. 665. 88 S.E. 2d 6 11955). The
Georgia result, itshould be noted, is dictated by the peculiarity of that state's statute which
declares:

Ifthe plaintiffby ordinary care could have avoided the consequencesto himsclfcaused

by the defendant's negligence, lie is not entitled to recover. In other cases the defen-

dant is not relieved, although the plaintiff may in some way have contributed to the
injury sustained.
Ga. Coin Ann. 8 105-603 11968).

The first sentence of the quoted statute has been construed as a plaintiff's last clear
chance doctrine. See Southern By. v. Wilbanks. 67 F.2d 424 (5th C.ir. 1933); United
States v. Fleming. 115 F.2d 314 (5th Cir. 1940). The second sentence is the basis for
comparative negligence in Georgia. For an article criticizing the retention of Inst clear
chance in Georgia, sec Note. 1Ga. B.J. 500. 505 (1964). wherein the author slates
that the statute, by retaining the last clear chance doctrine, encroaches on and to that
extent impairs the symmetry of the rule of comparative negligence.

81. See F.d Hopson Produce Co. v. Munoz. 230 Ark. 179. 321 SAV.2d 203 (1959)
(dicta indicating that, had the factual situation been one in which the doctrine of "dis-
covered peril" (the equivalent of hist clear chance) could properly have been applied, the
trial judge would have erred in refusing to instruct the jury on the doctrine). Hut see
Ucppeto v. Raymond. 172 F. Supp. 7861W.D. Aik. 1959)(dicta).

82. Several federal courts construing the Mississippi statute have concluded that the
doctrine, while of diminished importance, is still alive in that state. See Illinois Central
R.R. v. Underwood, 235 F.2d 868 (5th Cir, 1956). and Brand v. Baker. 324 F.2d 213
(5th Cir. 1963). in which the court assumed the doctrine applied but found it inappli-
cable to the factual situations before the court.
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ically dissimilar contexts.88 Despite some apparent, vacillation,80 the
Washington court has recognized the doctrine in most situations. Nev-
ertheless, in the master-servant setting the doctrine has been explicitly
abrogated8l and there are indications it will also be held to be unavail-
ing in others.82 Where the doctrine does survive, the Washington
court until recently had compounded the confusion by distinguishing
assumption of risk from the closely analogous if not identical maxim
of volenti nonJit injuria, holding that the former applies to cases involv-
ing an express consensual acceptance of a risk known or unknown at
the time of agreement, while the latter applies only to a unilateral
assumption of a known risk.83

With the adoption of a comparative negligence statute, assumption
of risk logically should be abandoned; the plaintiffs voluntary expo-
sure to an appreciated risk merely should increase his proportion of
fault for computation purposes. Nevertheless, this reasoning has not
been uniformly adopted by the courts. Mississippi,84 Georgia,8” South

89. Dean Prosser divides assumption of risk into three main categories: (1) Where
the plaintiff in advance has given his consent to relieve the defendant of a legal duty to-
wards him: 12) where the plaintiff voluntarily enters intosome relation with the defendant,
with knowledge the defendant will not protect him against risk; and (3) where the plaintiff
already is aware of the risk created by the defendant's negligence but nevertheless pro-
ceeds lo encounter it. Pkosseii. supra note 72. at -139.

90. It wasthought at one time that the doctrine had been put to rest in Washington. In
Fcigubaum v. Brink. 66 Wn. 2d 125. -101 P.2d 642 (1965). the court held the doctrine of
assumption ofrisk unavailable in a landlord-tcnnnt situation where the lessor was under a
duty lo repair and maintain common areas. Language in the case indicated that the court
might have been willing to abrogate the doctrine completely. A case decided soon after
Fcigubaum. however, makes clear that a broad reading of the decision would be incorrect
nnd that the doctrine has survived. See <<, Perry v. Seattle School Dist.. 66 Wn. 2d 800.
405 P.2d 589(1971). ,

91. Siragusa v. Swedish Hosp. 60 Wn. 2d 3 10. 373 P.2d 767 (1962). In Siracusa plain-
tiff nurse was injured at her place of employment when a door with a hook on it was un-
expectedly opened by a patient and the hook struck her on the upper portion of her back.
Jn reversing the judgment of dismissal in favor of the defendant hospitnl. the court held
that ifnn employer negligently fails in his duty to furnish his employees with a reasonably
safe place to work, the employee will not be denied recovery simply because he was aware
or should have known of the dangerous condition. Bather, knowledge and voluntary ex-
posure to the risk were held properly considered as factors in determining whether the em-
ployee was contributorily negligent.

92. Sec, e.g.. Fcignbaum v. Brink, supra note 90.

93. See Hogcnson v. Service Armament Co., 77 Wn. 2d 209, 215 n.2. 461 P.2d
311(1969). See also Walsh v. West Coast Coal Mines. 31 Wn. 2d 396. 197 P.2d 233
(1948): Bailey v. Safeway Stores, 55 Wn. 2d 730. 349 P.2d 1077 (1960). Bui see Lyons
v. Bedding Construction Co.. 83 Wn. 2d 86, 515 P.2d 821 (1973).

94. While Mississippi retains the doctrine in most cases, the Legislature has made
the doctrine inapplicable in the master-servant relationship. See Miss. Cont: Ann. 8
1456 11917). For a recent Mississippi decision to the clTcct that assumption of risk
will still be applied absent such a relationship, see United Booling and Siding Co. v.
Sedeld. 222 So. 2d 406 (Miss. 1969). .o S

95. In Georgia the assumption of risk by the plaintiff or plaintiffs deceased is an-
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Dakota,”land Arkansas”7 all apparently retain the doctrine as a com-
plete bar to recovery. Wisconsin has abolished it. Because the opinions
by the Wisconsin court provide the most lucid analysis, this note will
deal only with the experience of that state.

Wisconsin’s abandonment of assumption of risk had its genesis in
McConville v. State Farm Mutual Automobile Insurance Co,m in
which a guest in the defendant’s car sued the driver for injuries sus-
tained as a result of negligent driving. Both the plaintiff and defendant
had been drinking at a tavern shortly before the accident and were on

other instance, along with last clear chance, where the comparison under the statute
will not be made. When the plaintiff knowingly and voluntarily puts himself in ob-
vious peril or exposure to injury without some reason of necessity or propriety in
so doing he may not recover notwithstanding the fact the defendant negligently in-
jured him. For statements of this general proposition, sec Columbia R.R. v. Asbcll.
133 Ga. 573. 66 S.E. 902 (1909); Southland Butane Gas Co. v. Blackwell. 211 Ga.
665, 88 S.H.2d 6 (1955): and. more recently. Henry Grady Hotel.C'orp v. Watts.
119 Gu. App. 251. 167 S.E.2d 205(1969).

96. Actually the authority in South Dakota is very weak. Ravcrty v. Goetz, 82
S.D. 192. 143 N.W. 2d 859 (1966). does make passing reference, however, to the fact
that defendant's negligence, plaintiffs negligence, proximate causation and assumption
of risk are all mutters to be decided by the trier of fact.

97. Although there arc no reported Arkansas state court cases in which the doc-
trine has been challenged, several federal courts in Arkansas reluctantly have held that
the doctrine retains its vitality. The leading case is Harris v. Hercules. Inc.. 328 F.
Supp. 360 (F..D. Ark. 1971). tiff'd, 455 F.2d 267 (8th Cir. 1972), in which an
action was brought for personal injuries sustained by the plaintiff when the boom
of a crane he was operating came into contact with tin uninsulated high voltage power
line. Plaintiff squarely presented the court with the argument that with the adoption of
the comparative statute Arkansas would preclude use of the doctrine as a complete bai
to recovery. While recognizing that assumption of risk was inconsistent with the philos-
ophy of comparative negligence. Judge Fisele Iclt bound by the state courts' seemingly
uncritical acceptance of the doctrine and held that the plaintiff was completely barrcil
from recovery.

As Judge Eisclc points out. language in two Arkansas stale eases. J. Paul Smith Co.
v. Tipton. 237 Ark. 486. 374 S.\W.2d 176 (1964). and Hass v. Kcsscll. 245 Ark. 361.
432 S.W.2d 842 (1968). indicate that assumption of risk would not be applicable to
a guest's suit against his host. The judge is correct in his conclusion, however, that
this reading woidd be inconsistent with the actual disposition of the claim that arose
in those cases and with language in other stale cases.

The Eighth Circuit reluctantly affirmed Harris. noting that two federal judges in
Arkansas were now in agreement that assumption of risk was still viable in Arkansas
and that an appellate court should defer to a local federal judge's view of state law
rather than seek to substitute its own rule. The other decision referred lo is Rhoads
v. Service Machines Co., 329 F. Supp. 367 (E.L). Ark. 1971) wherein Judge Henley un-
equivocally states:

The Arkansas comparative negligence statute . . . did not abolish the com-
mon law defense of assumption of risk, nnd it now seems established in Ar-
kansas that in most tort situations assumption of risk, if established, is a complete
defense to an injured person's claim for damages.

hl.nl 371n.2.
98. 15Wis. 2d 374. 113 N.W.2d 14 (1962).
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their way to a Christmas party when it occurred. The jury found the
driver eighty-five percent negligent and the plaintiff guest fifteen per-
cent negligent. However, it also found the guest to have assumed the
risk and thus barred from recovery. The Wisconsin court reversed and
held a guest’s assumption of risk no longer to be a separate defense; if
a guest’s exposure of himself to a particular hazard was unreasonable,
such conduct was negligent and subject to the comparative negligence
statute. Although McConvillc dealt with only the host-guest situa-
tions,I' the subsequent case of Dippel'V. Scianom extended the
rule to products liability. The court observed that assumption of risk
by a user of consumer products, resulting from a failure to exercise
reasonable care, could be considered negligence by the plaintiff to
be compared to the defendant’s negligence.

Unfortunately, in neither decision was the best reason for abrogat-
ing the doctrine well articulated— the fact that retention of assump-
tion of risk, “in all probability . . . defeats the basic intention of
the statute since it continues an absolute bar in the case of one im-
portant, and very common, type of negligent conduct on the part of the
plaintiff.” 100l Additionally, it could have been pointed out that in
those states which have retained both the doctrine and a comparative
negligence statute, a good deal of confusion has reigned, confusion
which at least one federal judge has described as “the natural result
of permitting the utilization of the assumption of risk doctrine lo be
extended to areas where it should have no applicability, adding, as
it docs, nothing to a straightforward analysis in terms of negligence
and contributory negligence— nothing, that is, except confusion and
anomalous results.”

The Washington Supreme Court has apparently accepted this rea-

99. The court noted also that present day customs and community altitudes toward
the use or the automobile arc out of line with the old notion that a guest rides as
a mere supplicant, 113 N.W .2d at 16.

100. 37 Wis. 2d -143, 155 N.W. 2d 55 (1967). In Dippel the plaintiff and others
were skidding a pool table along a tavern flour lo gel it into a playing position. One
of the legs collapsed, crushing plaintiffs foot, and he sued both the tavern owner and
the manufacturer.

While the strict liability discussion in Di/if/irl is dicta, a later case. Gics v. Nisscn
Corp., 57 Wis. 2d 371. 204 N.W. 2d 519 (1973). held products liability actions were
subject to the comparative negligence rule. For the same holding, see llagenbuck v,
Snap-On-ToolsCorp. 339 F. Supp. 676 (W.D. N.M. 1972).

101. See Paossi.tt, supra note 72, at 457.

102. See Harris, 328 F. Supp. at 364.
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" k.ij«:i|*soiling as well as.of Wisconsin’s interpretation of its statute in McCon-,

ville, and has indicated in dicta that the doctrine will be abandoned
once-the-new Act becomes effective.103 Again, it should be emphasized
that those elements which have constituted assumption of risk will still
be considered by the jury, but in a weighing of fault rather than as an
absolute bar to recovery.

C. Res Ipsa Loquitur

Under the doctrine of res ipsa loquitur, in certain circumstances the
trier of fact is allowed, but not compelled, to infer that the defendant
was negligent. Three conditions generally are required for the doctrine
to : ply: (1) The accident must be of a kind which ordinarily docs not
occur in the absence of someone’s negligence, (2) it must be caused by
an agency or instrumentality within the “exclusive control” of the de-
fendant and (3) it must not be caused by any voluntary act or contri-
bution on the part of the plaintiff.101

The Wisconsin court held in Turk »» H. C. Prange Co.m that pas-
sage of the comparative negligence statute negated the third require-
ment of the doctrine and that negligence by the plaintiff is considered
in comparing the respective negligences rather than in applying res
ipsa loquitur. A federal court in Mississippi,,0G on the other hand,
took the position that res ipsa loquitur was not applicable in an action
where the evidence indicated that the plaintiff’s deceased had been
contributorily negligent.

In Washington, where the primary effect of the doctrine is to pro-
tect the plaintiff from a nonsuit, the Wisconsin approach, retaining

103. See Lyons v. Redding Construction Co., S3 Wn. 2d 86. 95-96. 515 I’,2d 821,
826(1973).

101. W. Prossi-k. Law ot Toms, § 39 13d cd. 196-1): 9 J. Wiomoui:. Kvidlnck
S 2509 (3d ed. 1940). The Washington court, while cognizant of the pitfalls or such it
formulation, has accepted the stated requirements. See, e.g., Horner v. Northern
Nic. Beneficial Ass’n. Hosp., Inc.. 62 Wn. 2d 351. 382 I’.2d 518 (1963); Miles v. St.
Regis Paper Co., 77 Wn. 2d 828. 467 P.2d 307 (1970).

105. 18 Wis. 2d 547, 119 N.W.2d 365 (1963). In Turk it mother was injured
when she fell v die attempting to release her son whose galosh had become caught
in a department store escalator. See utso Ghiardi. Kcs //>w Lor/nilor in Wisconsin,
39 Maiuj. L. Rtiv. 361 (1956). For more recent Wisconsin cases following the Turk
decision, see Fchrmun v. Smirl, 20 Wis. 2d I. 121 N.W.2d 255 (1963) (medical mal-
practice): Welch v. Ncisitts. 35 Wis. 2d 682. 151 N.W.2d 7*5 (1967) ifcrtilizci bags
fell on plaintiff).

106. Fournier v. United Slates. 220 F. Supp. 752 (S.D. Miss. 1963).
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only the first two elements of the doctrine, is preferable.117 Presum-
ably, the reason for the third requirement was that little rcason-exists
to permit a case to go to the jury on res ipsa loquitur if the plaintiff
is barred from recovery because of hiscontributory negligence. With the
passage of the new Act this rationale is no longer present.

D. DegreesofNegligence

It is well established in Washington that the contributory negligence
of a plaintiff docs not bar his recovery for “wilful or wanton” conduct
by the defendant. While other jurisdictions take a contrary view,'os in
Washington the leading case of Adkisson v. Seattle™" has been con-
sistently followed. It is logical to assume, therefore, that under com-
parative negligence conduct which is wilful or wanton will not be sub-
ject to comparison under the Act. A defendant can scarcely seek to
mitigate his own liability for striking the plaintiff by attempting to
show that the plaintiff was clumsy.

On the other hand, “wilful or wanton” misconduct— which has
been defined as including a mental state of intention or at least con-
scious awareness that injury would "likely” or "probably" result—is
not the same as “gross” negligence.110 In Washington, gross negli-
gence has been defined as failure to exercise “slight care.”" 1

107. See Zukowsky v. Hrown, 70 Wn. 2d 586. -188 P.2d 260 (1071). The court
points out that in some instances the effect is stronger. For example, in sonic cases,
absent exculpatory evidence presinted by the defendant, the plaintiff is entitled to
a directed verdict. In other cases the inference of negligence is so strong that a legal
presumption arises which the defendant must overcome by a preponderance of evi-
dence. Finally, there can licenses where the presumption is conclusive.

108. See, e.g., Billingsly v. Westrac Co. 365 F.2d 610 (8th C'ir. 1066), inter-
preting Arkansas law. Judge Blackman, writing for the court, stated that as used in
Arkansas "wilful and wanton" arc viewed simply as a brand of negligence and are
thus subject to that state's comparative negligence law. Judge Blackman noted in pass-
ing that "the purpose of a comparative negligence statute is thwarted whenever there
is a judicial characterization id' an act as something other than negligence.” /</. at
623. See also the Aiknnvas slate case of llarkrider v. Cox, 232 Ark. 165. 33d S.w.2d
875 (1966). iiimicil in Hllling.dy.

109. <2 Wn. 2d 67(i. 258 P.2d -161 (1953). The court distinguished wilful from
wanton misconduct on the grounds that the former is characterized by an intent to
do the act plus conscious awareness that it will probably cause injury while the Ini-
tr is characterized by intent to do the act plus total indiffeicncc as to whether the
act will cause injury.

110. The /Idlilssim court defined "wiirulncss" and "wantonness"” in these terms,
/rl.nl 684 n.110.258 I’.2d nt 466.

Il See, e.g., Ilanscn v. Pauley. 67 Wn. 2d 345, 407 P.2d 8 11 11965).
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The distinctibn-between—wilful or wanton” misconduct and '‘gross”
negligence, seemingly slight, becomes important chiefly for purposes
of the Washington host-guest statute which allows a guest to recover
for either “intentional” misconduct or “gross negligence.” 112 Adoption
of the new Act is likely to cause some confusion, because while “inten-
tional" misconduct seems identical to “wilful and wanton” misconduct
and thus not subject to comparison, “gross” negligence is still a form
of negligence and thus should be subject to comparison.113 This dis-
tinction may require the trier of fact to specify whether the guest is al-
lowed o recover because the host's conduct was “intentional” or be-
cause it was “grossly negligent.” Only in the latter case should com-
parison with any negligence by the guest be made.

E. Contribution and Indemnification

Indemnification and contribution arc two postjudgment methods
by which a losing defendant can shift the burden of liability to another
party. Indemnification shifts the entire liability imposed by a judg-
ment onto the shoulders of the indemnifier;11'1contribution shifts only

112. W ash. Kev. Code li -Jfi.OKOSO (1863) provides:

No person transported by the owner or operator of it motor vehicle ns an in-
vited guest or licensee, without payment for such transportation, shall have cause
i'f action for damages against such owner or operator for injuries, death or loss,
in the case of accident, unless the accident was intentional on the part of the
owner or iperator. or the result of said owner's or operator's gross negligence or
intoxication, and unless the proof of the cause of action is corroborated by com
potent evidence or testimony independent of. or in addition to. the testimony of
the parties to the action; Provided. That this section shall not relieve any owner
or operator of a motor vehicle from liability while it is being demonstrated to a
prospective purchaser.

113. Sir Stevens v. Murphy. 69 Wn. 2d 939. 947 -18. 421 |'.2d 668. 67.3 (1966).
where the court slated: "Gross negligence . . . differs in kintl front 'willful miscon-
duct: the former, by definition, is still negligence—a lack of care-although of a
degree substantially greater than that which adheres in ordinary negligence.” (em-
phasis added) Sieirnx involved an action by a child against his parent wherein the
court held that in order to recover against tlie parent, the child must show wilful or
wanton misconduct rather than simply gross negligence. There is no reason to believe,
however, that the meaning of willful and wanton will differ under the hnst-gucst stat-
ute. Sir, e.g.. Nisi v. Tudor. 67 Wn. 2d .322. 407 \2d 798 (1965).

114. In Washington, when the tortfeasors who have caused injury to a third
person are not in piirl tlelii in, the negligence of one being primary or active while the
negligence of the other is passive, if the parly guilty of the passive negligence is held
liable he is entitled to indemnity from the wrongdoer guilty of the primary negli-
gence. Sir, t'fi, Kufener v. Scott. 46 Wn. 2d 240. 280 P.2d 2-10 (1955). If on the
other hand the party guilty of active negligence is held liable, he is not entitled to
indemnity fiom the tortfeasor guilty of only passive negligence. Sir, e.g., Keefer Queen
Co. v. Marine Construction. 73 Wn. 2d 783. 440 P.2d 453 (1968).
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a poition of the loss. An indemnifier simply steps into the indemnified
party’s shoes after the negligence between the plaintiff and the indem-
nified party has been apportioned. Thus, the comparative statute should
have no effect on indemnification.

Contribution, in those jurisdictions which permit it, shifts only a
portion of the liability for a judgment. When judgment is had against
only one of two or more joint tortfeasors, the party held liable is entitled
to a pro rata contribution from each of the other liable parties (for ex-
ample, if three parties are liable and one is forced to pay $12,000, he
is entitled to $4,000 from each of the other two parties). This rule of
pro rata contribution has been criticized for its premise, false in many
instances, that all the tortfcaors were equally at fault. To prevent the
anomaly of having a comparative negligence statute but a rule of con-
tribution which imposes on each defendant a pro rata liability regard-
less of his degree of fault, the Wisconsin court has adopted a rule that
the contribution of each should be apportioned according to the per-
centage of negligence attributed to each.115

W ashington courts, however, have not accepted even the traditional
pro rata rule of contribution.Mi Unless the present rule is changed,
therefore, it will be possible for a plaintiff who is five percent negli-
gent and damaged to the extent of $10,000 by D-l and D-2 to pro-
ceed against D-1 who is five percent negligent rather than D-2 who is
ninety percent negligent and recover $9,500. D-l1 will be unable to
seek contribution from D-2. The court might mitigate this obviously
unjust outcome, even without permitting contribution among tort-
feasors, by comparing the plaintiffs negligence only with the negligence
of that defendant he has chosen to hold responsible.117

115. See llielski v. Schulze. 16 Wis. 2d 1. 1ls) NAV.2d 105 11962).

116. See, eJf., City of Tacoma v. Donnell. 65 VVnsli. 505. IIK * 6-12(1911);
Scuttle v. Peterson tX Co., 99 Wash. 535. 170 P. MO (191K).This rule against
contribution has hecn critici/erl by Puossiat. xnpw note 72, at 307. as permitting "the
entire burden of a loss, for which two defendants were equally, unintentionally re-
sponsible to be shouldered onto one alone, according to the accident of a successful
levy of execution, the existence of liability insurance, the plaintiffs .whim or spite,
or his collusion with the other wrongdoer, while the latter goes scot free."

117. See Note. Coin/mimice Negligence in U'yoni/u.e, Kl.ano .V WAIr.itl.. Kiv.
596 (1973) and Campbell. Ten Ycurx of Coniiuinilive Negligence, I- /I Wis. I, Ki:v,
2K9. As these articles point out. the common law rule of joint nnd several liability,
not comparative negligence statutes, produces such an unjust result.

mm
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V. CONCLUSION

W ashington’s new Act initially will raise a number of issues not
encountered in a state which adheres to the old rule of contributory
negligence. While empirical research indicates that litigation reaching
the actual trial stage is not likely to increase dramatical'y, important
questions arise about the Act’s future effect on what previously had
been considered well established doctrine or practice. Fortunately,
Washington’s Bar and Bench will be able to draw upon the practical
experience and judicial decisions of sister states which already possess
substantial experience with the comparative negligence concept. The
law of these foreign jurisdictions can not provide pat answers to all
of the issues, of course; indeed, when these states have addressed the
issues at all, they have come to varying conclusions. This note has at-
tempted only to identify and discuss some of the ramifications of the
new Act, and to provide counsel with authority and arguments on both
sides of issues which soon will be litigated in Washington.

Joel E. Smith
Alan D. Campbell
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ically dissimilar contexts.8l Despite some apparent vacillation,1D the
Washington court has recognized the doctrine in most situations. Nev-
ertheless, in the master-servant setting the doctrine has been explicitly
abrogatedll and there are indications it will also be held to be unavail-
ing in others.12 Where the doctrine docs survive, the Washington
court until recently had compounded the confusion by distinguishing
assumption of risk from the closely analogous if not identical maxim
of volenti non fit injuria, holding that the former applies to cases involv-
ing an express consensual acceptance of a risk known or unknown at
the time of agreement, while the latter applies only to a unilateral
assumption of a known risk.12

With the adoption of a comparative negligence statute, assumption
of risk logically should be abandoned; the plaintiffs voluntary expo-
sure to an appreciated risk merely should increase his proportion of
fault for computation purposes. Nevertheless, this reasoning has not
been uniformly adopted by the courts. Mississippi,I' Georgia,1l5 South

89. Dean Prosser divides assumption of risk into three main categories: (1) Where
the plaintiff in advance lias given his consent lo relieve the defendant of a legal duty to-
wards him; (2) where the plaintiff voluntarily enters intosomc relation with the defendant,
with knowledge the defendant will not protect him against risk; and (3) where the plaintiff
already is aware of the risk created by the defendant's negligence but nevertheless pro-
ceeds to encounter it. Pitossmt, supra note 72. at *439.

90. It wasthought at one time that the doctrine had been put to rest in Washington. In
Fcigubaum v. ftrink. 66 Wn. 2d 125. 401 P.2d 642 (1965), the court held the doctrine of
assumption of risk unavailable in a landlord-Icnant situation where the lessor was under a
duty to repair and maintain common areas. Language in the case indicated that the court
might have been willing to abrogate the doctrine completely. A case decided soon after
Feignbaum. however, makes clear that a broad reading of the decision would be incorrect
and that the doctrine has survived. See c-n., Perry v. Seattle School Dist.. 66 Wn. 2d 800.
405 P.2d 589 (1971).

91. Siragusa v. Swedish llosp. 60 Wn. 2d 310. 373 P.2d 767 11962). In Siraftusa plain-
tiff nurse was injured at her place of employment when a door with a hook on it was un-
expectedly opened by a patient and the hook struck her on the upper portion of her back.
In reversing the judgment of dismissal in favor of the defendant hospital, the court held
that ifan employer negligently fails in his duty to furnish hisemployees with a reasonably
snfc place to work, the employee will not be denied recovery simply because he was aware
or should have known of the dangerous condition. Pather. knowledge and voluntary ex-
posure lo the risk were held properly considered as factors in determining whether the em-
ployee was contribulorily negligent.

92'. See, v.g., Fcigubaum v. Urink, supra note 90.

93. Six llogenson v. Service Armament Co., 77 Wn. 2d 209. 215 n.2. 461 P.2d
311 (1969). Sit also Walsh v. West Coast Coal Mines. 31 Wn. 2d 396. 197 P.2d 233
(1948); Bailey v. Safeway Stores. 55 Wn. 2d 730. 349 P.2d 1077 (1960). Uni see Lyons
v. Redding Construction Co.. 83 Wn. 2d 86, 515 P.2d 821 (1973).

94. While Mississippi retains the doctrine in most cases, the Legislature has made
the doctrine inapplicable in the master-servant relationship. See Miss. Com: Ann. ii
1456 (1917). For a recent Mississippi decision to the effect that assumption of risk
will still be applied absent such a relationship, see United Roofing and Siding Co. v.
Scefeld, 222 So. 2d 406 (Miss. 1969).

95. In Georgia the assumption of risk Oy the plaintiff or plaintiff's deceased is an-
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adverse witnesses or the right to inspect documents unless the parolee
has indicated previously that lie will physically harm an informant it
the informant’s identity is disclosed. Third, pending the Board’s review
of the hearing record, the parolee should not be returned to prison but
should be confined in the area where he normally resides. If the Board
decides to revoke parole, the Board should meet with the parolee to
discuss mitigating factors and disposition alternatives before making the
final decision to reimprison the parolee.

GLENN K. NELSON*

Comparative Negligence Legislation:
Continuing Controversy Over

The Doctrine of Assumption

Of the Risk in Oregon

The Oregon legislature has enacted a comparative negligence statute
which, unlike similar statutes passed by other states,* explicitly abolishes
assumption of the risk, along with contributory negligence, as a total
bar to recovery:

t

Contributory negligence, including assumption of the risk, shall not bar recov-
ery in an action by any person or his legal representative to recover damages for
negligence resulting in death or injury to person or property if such negligence
contributing to the injury was not as great as the negligence of the person against
whom recovery is sought, but any damages allowed shall be diminished in the
proportion to the amount of such negligence attributable to the person recovering.2

The statute’s reference to assumption of the risk has created a major
interpretive task for Oregon courts. If viewed as a doctrine conceptually

* Third-year student, School of Law, University of Oregon.

1The legislature of Wisconsin, from which Oregon borrowed its comparative
negligence statute, made no mention of assumption of the risk in the language of
its statute hut left the initiative to the courts, which subscquci tly abolished
assumption of the risk by judicial fiat iu McConville v. State Fr m Mut. Auto
Ins. Co., IS Wis. 2d 374, 113 N.W.2d 14, 19 (1962). The Wisconsin court held
that “(c)onscnt seems not to be a satisfactory basis for retaining the doctrine of
assumption of risk. The consequences of an automobile accident to a guest may be
so disastrous that it would he contrary to public policy to hold that an individual
who consents by implication to a dangerous situation will go uncompensated for
his injuries.”

2 0OKS 18.470 (1973).
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distinct from the doctrine of contributory negligence, assumption of the
risk is abrogated as a bar to plaintiff’s recovery. If,-on the other hand,
assumption of the risk as used in the statute is viewed as essentially the
same as contributory negligence, it is abrogated only to the extent that
it comprises contributory negligence.

The doctrine of assumption of the risk has not been defined con-
sistently by Oregon courts. This comment examines past judicial at-
tempts to isolate a clear concept of the assumption of the risk doctrine.
The consistency of judicial interpretation of the assumption of the risk
doctrine is explored, and the statute’s effect upon the doctrine is ex-
amined. Such analysis suggests that Oregon’s comparative negligence
statute operates upon only the contributory negligence sense of assump-
tion of the risk, not only allowing a court to compare plaintiff’s unrea-
sonable conduct with defendant’s negligence to arrive at an apportion-
ment of recovery, but also allowing a plaintiff’s consent to assumption of
risks inherent in an activity to bar totally his recovery for resulting
damages.

The Restatement Implied Consent Concept

Intense debate concerning the existence and substance of assumption
of the risk resulted in no uniform definition of the phrase in the Restate-
ment (Second) of Torts.3 Instead, the Restatement notes four separate
substantial bars to recovery which frequently have been found under the
rubric of assumption of the risk.4Two of the bars to recovery are based
upon the plaintiff’s implied consent to a risk.®

8 For a description of the division in scholarly opinion during the proceedings,
sec Halcpcska v. Cnllihan Interests, Inc., 371 S.W.2d 368, 378 n.3 (Tex. 1963);
James, Assumption oj the Risk: Unhappy Reincarnation, 78 Yare L.J. 185, 188
(1968).

*Restatement (Second) of T orts, 8 496A, comment Cat 561-62 (1965):

"1. In its simplest form, assumption of rislcmeaus that the plainti IT has given his
express consent to relieve the defendant of an obligation to exercise dutf care
for his protection, and agrees to take his chances as to injury from a known or
possible risk....

"2. A second, and closely rcIintcd meaning is that the plaintiff has entered volun-
tarily into seme relation with the defendant which lie knows to involve the risk,
and so is regarded as tacitly or impliedly agreeing to relieve the defendant of
responsibility and to take his own chances,...

"3. In a third ty’e of situation the plaintiff, aware of a risk created by the
negligence of the defendant, proceeds or continues voluntarily to encounter it. ...
lie may not be negligent in doing so, since his decision may be an cntricly rcason-

eablc one, because the risk is relatively slight in comparison with the utility of his
own conduct. . ..

“4. To be distinguished from these three situations is the fourth, in which the
plaintiff's conduct in voluntarily encountering a known risk is itself unreasonable,
and amounts to contributory negligence. . . ."

6 "[The] plaintiff has entered voluntarily into some relation with the defendant

Comments

The Restatement f
origins in the maxim
focuses the Restatem,
of the plaintiff. The t
hazards and therefore
tarily.

The Restatement &<
plaintiff’s manifestati<
defendant’s duty and
adhering to the Rcsta
matter of law if circut
rant the implication ol

The implied consen
casec in which the cs
encounter a palpable
plaintiffs who chose |
timorous may stay at
tary entry into an >KJ
deny compensation f(
of the premise that
who receive injury in

Arguably, Orcgor
implied consent as a
consented to unrcaso
more unreasonable. |
but only reduces the
compared to the defe
sent part of assumptic
a dramatic policy chr

which lie knows to invi
agreeing (o relieve the <
Restatement (Second

0"No wrong is done
Eldrcdgc stated volenti i
so far as tort law (as di
do as he pleases with hi;
tory Notes § 893 at 72-
Draft No. 9).

t See note 4 supra.

8 Murphy v. Stceplei
(1929).

u Professor Eldrcdgi
law is that a defendant
plaintiff's consent is not

10 ORS 18.470 (1973



Comments

The Restatement formulation in terms of implied consent has its
origins in the maxim volenti non fit injuria ®Adoption of. the maxim
focuses the Restatement formulation entirely upon the manifestations
of the plaintiff. The test becomes whether the plaintiff understood the
hazards and therefore could be found to have accepted the risk volun-
tarily.

The Restatement defines assumption of the risk with reference to the
plaintiff’s manifestations alone and does not include a weighing of the
defendant’s duty and fault.7 The effect is that in a jurisdiction strictly
adhering to the Restatement formulation a court may bar recover}' as a
matter of law if circumstances surrounding the linzard sufficiently war-
rant the implication of plaintiff’s consent to the presence of the risk.

The implied consent concept has been a great aid to courts in resolving
cases in which the essence of the activity requires the participants to
encounter a palpable risk. Justice Cardozo offered a ready answer to
plaintiffs who chose to engage in adventure with apparent risks: "the
timorous may stay at home.”81f participants did not abstain from volun-
tary entry into an activity inherently involving a risk, the law would
deny compensation for resulting injury. Such doctrine is the corollary
of the premise that tort law will allow recovery to reasonable persons
who receive injury in a non-conscnsual situation.0

Arguably, Oregon’s comparative negligence provisionl0 removes
implied consent as a total bar and allows recovery to those who have
consented to unreasonable conduct so long as the other party was even
more unreasonable. It implied consent no longer totally bars recovery
but only reduces the plaintiff’s damages to the extent of his negligence
compared to the defendant's under a theory which makes implied con-
sent part of assumption of the risk, the Oregon legislation will have made
a dramatic policy choice favoring compensation for every victim,

which lie knows to involve the risk, nnd so is regarded as tacitly or impliedly
aRrceiiiK to relieve the defendant of responsibility, and to lake his own chances."
R fstatemp.nt (Second) of T outs, 8§ 496A, comment ¢ (2) at 561 (1965).

0"No wrong is done lo one who consents.” 1d., comment b at 560-61. Professor
Eldrcdgc stated volenti non fit injuria is based upon the individualistic concept that
so far as tort law (as distinct from criminal law) is concerned, a person is free to
do as lie pleases with his own body. R estatement (Second) of Touts, Explana-
tory Notes § 893 at 72-73 (Tent. Draft No, 9, 1963) [hereinafter cited as Tent.
Draft No. 9).

7 See note 4 supra.

6 Murphy v. Steeplechase Amusement Co., 250 N.Y. 479, 166 N.E. 173, 174
(1929).

u Professor Eldredce comments, "One of the fundamental principles of tort
law is that a defendant who harmed the plaintiff's body or bis property with the
plaintiff's consent is not a tortfeasor at all,” Tent. Draft No. 9, supra note 6, at 73.

i»ORS 18470 (1973).

»
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P rior O regon-Formulations of Assumption~of the Risk
A. Early Focus on Plaintiff’s Conduct

Past Oregon decisions contain a variety of conceptual tools used by
the court to recognize the plaintiff's implied consent. In finding that
the plaintiff had accepted a hazard, the court typically focused upon the
relationship between the plaintiff and the hazard. If the risk was "inher-
ent and obvious" rather than “extraordinary,"1l or if the plaintiff was
"experienced" instead of "inexperienced,"12 the court found adequate
grounds for implying consent to confront the hazard and for relieving
the defendant who failed to protect the plaintiff even though the defend-
ant’s conduct may have created the hazard.

The Supreme Court of Oregon recognized such a circumstance in
Hunt v. Portland Baseball Club,13 when a spectator chose to sit in an
unscreened section of a baseball stadium and subsequently was struck
by a foul ball. The court disallowed recovery on grounds that plaintiff
was intimately familiar with baseball, had witnessed others being struck
by foul balls, had anticipated being struck himself, and therefore as a
matter of law had consented to remain within the area of risk. This
rationale for barring plaintiff's recovery is cons stent with the Restate-
ment formula of implied consent. However, the court further suggested
that the case could have been decided on the issue of duly, although tlic
court carefully avoided equating the defense of plaintiff's assumption of
the risk with the duty issue. In Hunt the court discounted the duty
issue to reach the more familiar bar of implied consent by stating, "[ijf
the defendant should have provided screening for the plaintiff’s protec-
tion, the plaintiff was fully aware of the lack of protection, and yet stayed
in the ball park."11 The finding of implied consent made it unnecessary
to decide the question of defendant’s duty and fault.

Hunt adopted a standard from C.J.S. to be used in determining con-
ditions under which assumption of the risk may be found. “[I]t is only
when the risk exists in spite of the exercise of due care or when the risk
results from negligence which is obvious that it is assumed by the person
injured ... ."ir One may infer that the court viewed assumption of the
risk as distinct from the duty issue. Under the rubric of assumption of
the risk, the plaintiff may not recover either in the "no duty" situation or
in a “duty” situation where the defendant’s failure to discharge a duty

1 See, e<., Vcndrcll v. School Dist. No. 26C, 233 Orrl, 37ft F.2d 406 (1962).

1"See, e.g.,, Whipple v. Salvation Army, 261 Or. *133, 495 P.2d 739 (1972).
13207 Or. 337, 296 P.2d 495(1956).

1 Id. at 315, 296 P.2d at 498.

151d. at 347, 296 P.2d at 499, citing 65 C.J.S. Negligence § 174 (1950), now
appearing as 65A C.J.S. Negligence 8 174 (1966).
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owed the plaintiff was obvious to the plaintiff.10 Thus the plaintiff’s
actions, and not those of the defendant, control the assumption of the
risk issue.

B. Reappraisal o\ the Focus on Plaintiff’s Conduct

In Hunt, the court presented two grounds for barring recovery: the
record disclosed no negligence, and plaintiff impliedly had assumed the
risk of injury. The court indicated preference for the second ground,
thus relying more heavily upon plaintiff’s implied consent and subordi-
nating consideration of defendant’s duty and fault.17 The court repudi-
ated this preference in a reappraisal of Hunt included in Ritter v.
Beals.1* Ritter sought a definition of a “pure” assumption of the risk
distinct from the mere duplication of contributory negligence .The court
isolated two senses of assumption of the risk often intertwined to the
detriment of conceptual clarity. The court held that a "primary” sense
of assumption of the risk existed *rirt from the "secondary” sense
which was merely a redundant reference to the plaintiff’s contributor}’
negligence.10 Assumption of the risk, in its primary sense, denies relief
to a plaintiff who consciously, and perhaps reasonably, has encountered
a hazard which the defendant had a right to create, and against which
the defendant had no duty to protect the plaintiff. In its primary sense,
the plaintiff’s assumption of the risk is only the counterpart of the
defendant's lack of duty to protect the plaintiff from that risk.20 The
court referred to the facts of Hunt as an archetypal situation in which
the primary sense acted as a bar to recovery.

The significance of the court’s synthesis in Ritter lies in its positive

10See Restatement (Second) ok Torts, cOmment ¢ at 564 (1965). In the
Restatement formulation, assumption of the risk entails a subjective test of the
plaintiff’s conduct; i.e., what the plaintiff in fact knows, understands, and is
willing to accept as distinguished from the objective test of contributory negli-
gence which asks what should have been obvious to the plaintiff.

it 207 Or. at 355, 296 P.2d at 502.

i«225 Or. 504, 358 P.2d 1080 (1961).

i'tld, at 514, 520-21, 358 P.2d at 1084-85, 1087-83. Justice Goodwin’s opinion in
Ritter took its doctrinal inspi.”’Ation from Harper and James, who distinguished
the “primary” and “scconda.y” senses of assumption of the risk as a prclud to
advocating the abolition of all senses of the doctrine as merely “a heritage >. the
extreme individualism of the early industrial revolution.” Harper and James
state that the “primary” sense of assumption of the risk is "only the counterpart
of the defendant’s lack of duty to protect the plaintiff from a risk" and the "sec-
ondary" sense is but a redundant reference to the plaintiff’s contributory negli-
gence, See 2 F. Harper & F,James, The Law op Torts §21.8, at 1163-64 (1956)
[hereinafter cited as Harper & James].

30See 2 Harper & James, supra note 19. Justice Dcuccke identified Ritter as
illustrating a situation where assumption of the risk is "just another name for
contributory negligence.” Letter from Justice Deneckc to Rep. Norma Paulns,
Apr. 16, 1971 on file in the Archives Division of the Oregon State Library in
the Records of H.B. 1343, 56th Or. Leg. Assy (1971).
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assurance that the doctrine of assumption of the risk is distinct and
independent from the doctrine of contributory negligence. AVhen the
legislature adopted the principle that “contributory negligence, includ-
ing assumption of the risk, shall not bar recovery ... ,”2l either it did
heed the separation between assumption of the risk and contributory
negligence expounded in Ritter, or it intended to abrogate the bar of
assumption of the risk in its primary sense as well as the sense included
within contributory negligence. Therefore, the statute could have abro-
gated assumption of the risk only in its “secondary” sense as an
inexact and superfluous reference to contributory negligence,22 or
the statute could have abrogated assumption of the risk in its entirety,
both in its “pure ’ primary sense defined in Ritter and in its secondary
sense. 3

Determination of which interpretation of the statute is more appropri-
ate depends in part upon detailed examination of the “primary sense"
definition of assumption of the risk. Ritter relied more heavily upon the
defendant’s duty and fault, whereas Hunt bad relied upon an implica-
tion of consent by the plaintiff as a matter of law. This revision signaled
a change in analytical perspective amounting to the creation of a new
definition of assumption of the risk at variance with the Restatement
“implied consent" formula.24 The court in Ritter stated that its focus

2«0ORS 18.470 (1973).

22 This interpretation would prevent the inaccurate use of assumption of the
risk to refer to situations in which tlic plaintiff acts unreasonably and is contribu-
torily negligent yet also would allow the court to adhere to the Restatement
implied consent formula.

23 This interpretation would achieve the Harper and James objective of
abolishing the phrase and concept of assumption of the risk under the rationale
that assumption of the risk is purely duplicative of the other more widely under-
stood concepts of scope of duty and contributory negligence.

As a third alternative, the court could limit Ritter to its facts and thus confine
the Harper and James thesis to the context of an cmploycr-einployce case where
assumption of the risk as a defense recently has been disfavored. This alternative is
unlikely in view of Justice Goodwin's use of Hunt, a case which fell clearly outside
the cmployer-employce context, as an illustration of the Harper and James thesis
which lie was expounding in Ritter.

24 Tent, Draft No. 9, supra note 6, at 79. There Professor Prosser claimed
such a categorization of assumption of the risk as cither duty or contributory
negligence “"throws into the aslican the language of thousands of cases.” But see
James, Assumption oj tlic Risk: Unhappy Reincarnation, 78 Y ar1e L.J. 18S (1968).
James compares the position of the Restatement of Torts, which had no separate
section concerning assumption of the risk, with that of the Restatement (Second),
which chose to give assumption of the risk a distinct existence. Professor Bolden,
the reporter for the original Restatement, argued that implied assumption of the
risk deserved no recognition as a separate defense. Bolden, as well as James,
believed the key issue in "primary" assumption of the risk is whether the defendant
had a legal right to expose the plaintiff to a risk. Both commentators point out
that this is properly an issue of the scope of duty lo be pleaded and proven by the
plaintiff. Prosser, the prevailing theorist in Restatement (Second), took the oppo-
site position.

Comments

in barring recovery u
fault of the defendai
Ritter reappraisal of
places a great burden
tion necessary to dct
predictability of tort 1
upon the Harper am
ablcs of any duty fot
cases or to other fact
Ritter has raised t
in Oregon because tb
duty issue.23 A recci
problem under the C
the statute simply .
false and confusing i
“primary” sense of i
duty issue at the tim<
than to discard an e
contributory neglige
The long-standing
risk has any conccpti
vehemently by coinn
Eldridge at the time
Prosser, whose theoi
that the duty issue di

23225 Or. at 514, 355
23223 Or. 504, 358 1
§ 21,5, at 1184. In theii
spectator liability and c
cnced spectator of the d
This conclusion rests u[
commonly known, the
Harper and James arc i
be obvious to the attcn
true key to such a situ
parties and their rcsti'
recovery in the situatii
defendant has a right tc
the Harper and James
risk, the court may find
that the defendant had :
225 Or. at 513, 35
§21.1, at 116 (1956).
23See Comment, Ct
law. 8 Wirr. L.J. 37,4
and Procedural Prnblci
29 Comment, supra n
30 See note 3 supra a



Comments 85

in barring recovery under-assumption of the risk was upon the duty and
fault of the defendant rather than the actions of the plaintiff.25 The
Ritter reappraisal of Hunt is deceptively simple,20 but the duty analysis
places a great burden of discretion upon the courts. The judicial discre-
tion necessary to determine the duty issue unavoidably diminishes the
predictability of tort law. Ritter, in its reappraisal of Hunt, relied heavily
upon the Harper and James treatise27 but failed to elaborate the vari-
ables of any duty formula which might be applied to spectator liability
cases or to other fact situations.

Ritter has raised the argument that assumption of the risk vanished
in Oregon because the doctrine has become only a semantic guise for the
duty issue.23 A recent comment2 analyzed the assumption of the risk
problem under the Oregon comparative negligence statute by arguing
the statute simply removed the phrase "assumption of the risk™ as a
false and confusing reference to the duty issue. If indeed the “pure"” or
“primary” sense of assumption of the risk was a mere reference to the
duty issue at the time of the legislation, the statute had no further efTect
than to discard an empty label, subsume assumption of the risk under
contributory negligence, and apportion it.

The long-standing controversy concerning whether asumption of the
risk has any conceptual identity separate from the duty issue was argued
vehemently by commentators such as Professors Prosser, Malone, and
Eklridge at the time the Restatement oj Torts (Second) was drafted.30
Prosser, whose theories eventually prevailed in the Restatement, argued
that the duty issue does not and should not encompass all the considera-

25225 Or. at 514. 358 P.2d at 1088.

20225 Or. 504, 358 P.2d 1080 (1961). Sec 2 Harper & James, supra note 19,
§ 21.5, at 1184. In their treatise, Harper and James specifically analyze ballpark
spectator liability and conclude that the owner owes no duty to warn the experi-
enced spectator of the dangers of foul balls in the unscreened part of the bleachers.
This-conclusion-rcttt-nptm the fact that such risks are “soxustoniary, obvious, and
commonly known, the defendant need give no warning of them." However,
Harper and James are quick to add that by no means all the dangers which would
be obvious to the attentive or experienced are thus assumed, They find that the
true key to such a situation lies in the character of the relationship between the
parties and their resulting duties. As a matter of law, the court should bar
recovery in the situation wherein the plaintiff takes a risk voluntarily and the
defendant has a right to force him with the dilemma of "take it or leave it." Under
the Harper and James argument, even though a plaintiff may choose to accept a
risk, th.c court may find when the plaintiff is young, inexperienced, or handicapped
that the defendant had no legal right to confront the plaintiff with the risk.

27 225 Or. at 513, 358 P.2d at 1084, citing 2 Harper & JASj.Esrjti/>ni note 19*
§21.1, at 116 (1956).

2*See Comm-lit, Comparative Negligence in Oregon: A New Era in Tort
Lam. SWiill. L.J. 37,43 (1972); Note, Torts—Assumption of Risk—Substantive
and Procedural Problems in Oregon, 46 Oit. L. Rev. 219 (1967).

2* Comment, supra note 28.

uu See note 3 supra and accompanying text.
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tions inherent in the affirmative defense of assumption oT the risk 31
relying upon the simple distinction that while the duty issue refers to
the defendant’s manifestations and reasonable expectations, assump-
tion of the risk measures the subsequent conduct of the plaintiff.22

Did the Oregon court indicate its intent in Ritter to align itself with
the dissenters to the Restatement formulation?33 The language of the
decision forces the conclusion that the Oregon court decided assump-
tion of the risk in its pure sense was merely a surrogate for the duty
issue. However, the decisions following Ritter returned to the pre-
Ritlcr analysis of the plaint. 's implied consent.

C. Applications of Assumption of the Risk

The court handed down Vendrcll v. School District No. 26Cai one
year after Ritter identified assumption of the risk as an alter ego of the
duty issue. The decision barred recovery for head injuries incurred by
plaintiff during a school-sponsored football game. Although the court
made passing mention of the duty issue, it based its holding on an impli-
cation of consent by plaintiff to the possibility of injury.3 Citing the
obviousness of the risk inherent in contact football and plaintiff’s
familiarity with the activity, the court implied consent to the risk from
plaintiff's voluntary participation in the sport.

31 Tent. Draft No. 9, supra note 6, at 79: "Duty is sufficiently complex when
it is confined to the conduct of the defendant. If it is to be extended to include a
defense arising from the subsequent conduct of the plaintiff, it becomes such an
overworked word that it falls of its own weight.”

3-"Duty is a matter of what the defendant should reasonably expect, while
assumption of the risk is a matter of what the plaintiff ia fact-kuows and is willing
to accept.” Id.

33Sec James, supra note 24, at 194. But see Keeton, Assumption o] Risk in
Products Liability Cases, 22 L.\. L. Rev. 122, 154-59 (1961). James is one of the
foremost dissenters. He fears that Prosser’s and Keeton’s retention of assumption
of the risk in the Restatement would bar the knowing but careful plaintiff from
recovering for harm caused by the defendant's negligence. Thus, even when it is
found that the defendant owed a duty to the plaintiff, which the defendant
breached, assumption of the risk still might bar the plaintiff's recovery if the
plaintiff had manifested acceptance of the risk created by the defendant’s breach.
James' worry seems overwrought. Consenting to a risk created by another's
breach of duty is clearly contributory negligence on the plaintiff's part; under
the comparative negligence statute contributory negligence would be compared
to reduce the plaintiff's recovery but not necessarily bar recovery. Arguably, the
spectre which James feels haunts the Restatement implied consent formula in fact
«docs not exist under the comparative negligence statute.

in 233 Or. 1,376 P.2d 406 (1962).

331d. at 19,376 P.2d at 414. But see Note, supra note 28, at 223-24, which argues
that the court decided Cantrell as being a matter of duty by finding the relationship
«of the plaintiff to the defendant was one of free association with concomitant
limited duties. Although this is undeniably a plausible thesis, the court’s language
in b'cndrell did not discuss "limited duty" but rather spoke in terms of risks which
were "obvious and inherent" to the plaintiff. This type of analysis lays a founda-
tion for barring recovery under the Restatement implied consent formula.
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Frurther doubt on tihe duty ane;ysis of Ritlcr is cast by other later
decisions. Franks v. Smith,30 based squarely upon the Restatement's
implied consent formula, denied recovery to a participant in a dangerous
sport who clearly recognizes the risks involved, emphasizing plaintiff’s
acceptance of the game’s rules as an implied consent to injury from
which the rules of the game cannot or will not protect him. Although
the court could have discussed the rules as defining the extent of each
participant’s duty, the court instead referred to the rules as indicating
the measure of the participant’s consent. Thayer v. Oregon Federation
of Square Dance Clubs37 also failed to apply the Ritter definition. Ten
years after Ritter had characterized assumption of the risk as a mere
alter ego of the duty issue, the court responded to an assertion of the
defense entirely in terms of the Restatement implied consent formula
and based the decision upon whether plaintiff’s manifestation of con-
sent was sufficient.

Thayer illustrates the court's ability to avoid the harshness of implied
consent as a bar to recovery. Plaintiff suffered injury when she tripped
upon an uneven floor while dancing. The decision turned on analysis of
what plaintiff expected when she had begun dancing. Although plain-
tiff assumed the risks inherent in square dancing, such as being kicked
by another dancer, she did not assume the risk of a faulty and uneven
floor.

The court used a similar characterization of risks as “inherent" or
“extraordinary” in McDonald v. Ilanneson.3 Plaintiff’s deceased was
sitting on a swimming float when defendants caused a water ski tow
rope to pass over the float and choke the deceased. Defendants raised
the dcfeuse’of assumption of the risk premised upon the deceased’s
implied consent to the hazards of a moving ski rope as a normal risk of
water skiing. The trial court instructed that the deceased had assumed
the “normal risk of injury incident to the sport." The appellate court
reversed and remanded for a new trial on the ground that there was no
evidence that the risk created by such a boat maneuver was a normal
risk inherent in water skiing of which plaintiff was aware.39 Evaluating
the “awareness" of the plaintiff is indicative of the subjective test found
in the Restatement implied consent formulation of assumption of the
risk. Although Ritter had portrayed “pure" assumption of the risk as
only a matter of duty, the court in McDonald returned to the Restate-
ment focus.

a0*251 Or. 98, 444 P.2il 954 (19f3).
'3*258 Or. 302, 482 I*.2d 717 0971).

as 263 Or. 612, 503 P.2d 674 (1972).

""Since [the deceased] .vas completelyunaware that[defendant*)  would
cause the rope to pass over the float she could hardly assume the riskinherent
in that maneuver." 263 Or. at 617, 503 P.2d at 676.
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The approach to the assumption of the risk issue in Thayer and
McDonald gives court and counsel great latitude because of the oppor-
tunity to characterize the alleged risks as either broad-ranging and
inherent or quite particularized and extraordinary. The question as to
whether conduct in engaging in an activity can be taken to imply that
the risk is assumed is answered under the approach in Thayer and
McDonald by the court’s risk-characterization process. This approach
dominates four recent assumption of the risk decisions40 and is far
afield from the announcement in Ritter that assumption of the risk is
best decided through a duty analysis.

Whipple v. Salvation Armyd4l reaffirmed the conceptual importance
to defendant of finding an implied consent by the plaintiff. It held that
plaintiff’s implied consent excused an otherwise existing duty of defend-
ant.

Plaintiff correctly contends tliat because there is an inherent danger of injury in
football, defendant did owe him a duty not to allow or encourage him to play
unless the plaintiff realised the danger involved,12

This stitcmcent is hard to reconcile with the Ritter characterization of
assumption of the risk as merely synonymous with the duty issue.43 Ry
indicating that whenever there is implied consent there can be no duty,
Whipple not only did not diminish* the function and potency of implied
consent, but rather indicated that the presence of implied consent be-
comes entirely determinative of the duty issue. This relationship between
implied consent and duty is not one of mere equivalence.44 The court
in clfcct abandoned the theoretical underpinning of Ritter and returned
lo the Restatement formula under which the plaintiff's manifestations
may relieve defendant of a duty otherwise owed. The plaintiff's mani-
festations, rather than the duties of the defendant, remained dispositive
of whether assumption of the risk barred recovery.

Vendrell, McDonald, and Whipple each demonstrate the same rcli-

« Scluoedcr v. Blitz-Weinlmrd Co.. 96 Or. Adv Sh. 210, 504 P.2d 719 (1972);
McDonald v. Mnnncsoii, 263 Or. 612, 503 P.2d 674 (1972); Whipple «. Salvation
Army, 261 Or. 453. 495 P.2d 739 (1972); Thayer v. Oregon Fcd'n of Square
Dance Clubs, 258 Or. 302, 482 P.2d 717 (1971),

“ 261 Or. 453, 495 P.2d 739 (1972).

4™ Id. at 460-31, 495 P.2d at 743 (emphasis added).

41See Tent. Draft No, 9, supra note 6, § 496C, comment e nt 77. Professor
Malone found no legal logic in equating knowledge by the plaintiff with he
absence of duty on the defendant's part.

44"The boundaries of the defendant's duty to act do not .. . coincide ... with
those of the plaintiff's assumption of the risk . ... Thus one who supplies a
defective chattel for the use of another may be under a duty -to make it safe, to
warn the other of the defect, or otherwise to protect him, because it may be
expected that he will not discover the defect. When the other does discover it and
nevertheless proceeds quite voluntarily to make use of the chattel, he may assume
the risk." Tent. Draft No. 9, supra not: 6, comment e at 97.
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ancc by the court upon the conceptual distinctions peculiar to implied
consent, between "experienced” and "inexperienced” plaintiffs and
between "inherent" and “extraordinary” risks. Analysis of assumption
of the risk in terms of the plaintiff's implied consent in these cases after
Ritter undercuts the court’s announcement in Ritter that assumption
of the risk is merely a matter of the defendant’s duly. Vendrell offered
this summary of the plaintiff’s position vis-a-vis tort law: "[Football]
draws to the game the manly; they accept its risks, blows, clashes, and
injuries without whimper.”45 The echo of the Cardozo maxim "the tim-
orous may stay at home”40is distinct. Clearly the court found it impera-
tive to resuscitate the implied consent fotmula of assumption of the risk.

This conceptual system is adequate to insure that the plaintiff’s con-
sent is implied only in circumstances in which the plaintiff volunt .rily
and knowingly47 agrees to the proximity of a hazard. Thus, properly
applied an implication of consent should not work harshly against
recovery by plaintiffs who could not recognize the nature and magni-
tude of the risk. Furthermore, barring: vcovery by a plaintiff who truly
realizes the risk and intends to face that risk does no violence to the
basic purpose of tort law—to compensate injuries resulting from a 11011-
conscnsual situation.48

D. A Suggested Application oj Implied Consent

Implied consent as a bar to recovery has been subject to criticism as
a harsh and inequitable barrier. Through F.E.L.A. legislation40 Con-
gress abrogated the defense in certain employcr-employcc relationships.
In the absence of legislative action, courts have devised a judicial test
which insures against the harsh application of the implied consent bar.
Many jurisdictions, including Oregon, have lessened the harshness of
the doctrine through the recognition of two characteristics which defeat
an implication of consent: the inexperience of the plaintiff and the
extraordinary nature of the risk.50

Implied consent as a bar to recovery has been most harsh when
inappropriately applied. The implied consent formula of assumption of
the risk is appropriate only to the resolution of certain well defined
situations where the essence or attraction of the activity entered into by
the plaintiff depends in a substantial degree upon the likelihood of

« Vendrcll v. Sclioot DIsT no. 26C, 233 Or. 1,15, 376 P.2d 406, 41.1 (1962).

41Murphy v. Steeplechase Amusement Co., 250 N.Y. 479, r66 N.E, 173, 174
(1929).

47 S€C Restatement (Second) of Touts § 496E (1965).

48 Tent. Draft No. 9, supra note 6, Explanatory Notes § 893 at 73.

40 Federal Employers Liability Act, 45 U.S.C. § 51 el. scq. (1970); section 54
deals with assumption of risks of employment.

51 Sec McDonald v. Hanncson, 263 Or. 612, 503 P.2d 674 (1972); Thayer v.
Oregon Fcd’n of Square Dance Clubs, 258 Or. 302, 482 P.2d 717 (1971).
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hazard. Purposeful encounter with hazard was the situation of Murphy
v. Steeplechase Amusement Co.,0L a classic illustration of implied con-
sent, or volenti non fit injuria as the doctrine then was denominated.
Chief Judge Cardozo characterized the jerking of an amusement
machine as the very hazard which was invited and foreseen. “There
would have been no point to the whole thing, no adventure about it, if
the risk had not been there.”(2Regrettably, the Oregon court has applied
the implied consent doctrine as a bar to recovery in cases where the
hazard was merely incidental and not the "point, adventure, or meaning
of the activity.”33

The patron of a ballpark who sits in the open bleachers is not properly
a “volunteer” under the doctrine of volenti non fit injuria because he
went to the ballpark to watch rather than dodge. Consideration of the
implied consent doctrine was beside the point in Thayer because the
square dancer was not properly a “volunteer” in the situation. The sig-
nificance of her dancing did not depend on treading upon an uneven
floor. If, on the other hand, she had been a sabre dancer whose perform-
ance derived significance from the avoidance of upright blades, the court
properly should have barred the dancer’s recovery under the implied
consent formula.

The occasional misapplication of a doctrine, however, is not indica-
tive of the doctrine’s invalidity. The recognition that the court could
have resolved several assumption of the risk cases through the duty
issue docs not advise the complete abrogation of the implied consent
formula. The Restatement implied consent formula is uniquely appro-
priate to ituations analogous to the facts of Murphy and Vendrcll
where a body clash, one of the integral features of the activity, resulted
in injury to the participant. In the context of football, the participant’s
endurance of repeated body contact in a large measure comprises the
significance society attributes to participation in the sport. If the indi-
vidual will seel' glory and society’s recognition in such a manner, the
function of tort law arguably is to defer to the individual's freedom to

°i 230 N.Y. 479, 166 N.E. 173 (1929).

02 166 N.E. at 174.

00 Sclirocdcr v. Witz-Wcinhard Co., 96 Or. Adv. Sli. 210, 504 P.2d 719 (1972),
is a prime example of tlic court’s misapplication of the implied consent formula of
assumption of the risk. Plaintiff, a deliveryman, sued the premises owner for
injuries when lie was tipped off a hoist upon which he had caught a ride. The
court held that the plaintiff was contribulorily negligent in electing to ride a
hoist meant only to handle materials. The court went on lo hold, however, that
the plaintiff “voluntarily assumed the obvious risk involved in the unorthodox
"maneuver.” 1d. at 2f5, 504 P.2d at 721. Under the Restatement contributory negli-
gence alone is the bar to recovery based upon a plaintiff’s unreasonable act toward
himself. The court's misapplication of assumption of the risk to this fact situation
ignores not only the legal learning of Ritter but the Restatement formulation as
well.
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encounter risk and his self-responsibility for the resulting injury. The
purposeful and intentional encountering of risk gives rise to the proper -
application of implied consent as a bar to recovery.

v

The Futuwpof Assumption of the Risk in Oregon:

Three Positions for the Court
A. Total Abrogation

Implied consent as a bar to recovery in some cases has operated as
harshly against the plaintiff as has the bar of contributory negligence.
The interpretive problem caused by inclusion of assumption of the risk
within the statute’s purview is whether the statute abolished the capa-
city of both doctrines to operate as absolute bars to recovery. One inter-
pretation would restrict the court from considering the plaintiff’s im-
plied consent in determining whether he should be barred totally from
a recovery.% The statute may render the subjective test of the plain-
tiff’s manifestations of implied consent irrelevant, much as the statute
rendered negligence on the part of the plaintiff irrelevant, so long as
the plaintiff’s negligence toward himself was less than the negligence of
others toward him.

In the alternative, the court may classify a plaintiff’s implied consent
as merely a manifestation by the plaintiff of negligence toward himself.
Thus the jury would compare the plaintiff’s implied consent with the
defendant’s negligence in reducing the plaintiff’s recovery. It should be
noted that such an interpretation would create a new hybrid of implied
consent in view of the Restatement's position that a plaintiff impliedly
may consent to a hazard without being negligent toward himself.5

A recent comment on Ritter has suggested, assuming a total abroga-
tion of the implied consent formula of assumption of the risk, that the
court will resolve liability problems solely through a duty analysis.8

01See F. Pozzi, Comparative Negligence, September, 1971 (a paper available
from the Oregon State liar, Portland, Oregon). Pozzi maintains that the House
Judiciary Committee discussions indicate legislative intent to overrule pv.t cases
where the plaintiff's recovery was barred by assumption of the risk. “I think the
discussion in [The House Judiciary Committee] leaves no doubt that the legis-
lature meant to overrule Vendrcll and other decisions of our Supreme Court (such
as Hunt) which have held as a matter of law in various situations that a plaintiff
cannot recover because lie has assumed risks in the activity upon which he is
engaged."”

s5“In a third-type of situation the plaintiff, aware of a-risk, created by the
negligence of the defendant, proceeds or continues voluntarily to encounter it....
He may not be negligent in doing so, since his decision may be an entirely reason-
able one, because the risk is relatively slight in comparison with the utility of his
own conduct." Restatement (Second) of Touts, § d!X5A, comment C at 89 (1965).

B0 Comment, supra note 28.
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The duty formula, however, by balancing the utility of.the activity
against the foreseeability and magnitude of the injury, may fail to
resolve adequately future implied consent cases similar to Vendrcll.
Football does not have an indispensable social utility. Non-contact
sports serve the purpose of physical conditioning equally as well and
naturally produce less drastic injuries. The school district reasonably
should foresee that through its act of sponsoring the sport and encourag-
ing participation, participants may suffer injuries of a serious magni-
tude. Thus, by a strict application of the duty formula, a duty may fall
upon a defendant which sponsors an activity of low social utility yet
with a high likelihood of serious injury to a number of victims.

If by total abrogation of assumption of the risk the comparative
negligence statute has limited the court to a duty analysis, the court
must move toward a much broader approach to risk-sharing and
indemnification in the context of public school sports injuries. Other
fact situations as well may yield contrary results when resolved by the
court as matters of duty rather than as ones of implied consent by the
plaintiff. Total abrogation of assumption of the risk promises to alter
the boundaries between recovery and no recovery by overturning the
previous complete barrier of implied consent.

B. Non-Abrogation: Operation oj the Statute
Upon Both Senses of Assumption of the Risk

Under this position of non-abrogation assumption of the risk is
retained, but the comparative negligence statute operates to require the
comparison and apportionment of assumption of the risk. The court
faces a great interpretive pitfall if under the statute it attempts to com-
pare and apportion the "primary” sense of assumption of the risk in
like manner as the plaintiff’s contributory negligence. If the primary
sense of assumption of the risk is equivalent to the duty issue, the court
will be faced with the impossible conceptual task of apportioning duty.
If, on the other hand, assumption of the risk is understood to refer to
the Restatement implied consent formula, the court must engage in the
equal folly of attempting to apportion and compare the effect of the
plaintiff’s implied consent.

Consent is either totally present or totally absent. The implied con-
sent of the player in Vendrcll to body clashes cannot be apportioned. His
consent either entirely absolves the defendant or is entirely irrelevant.
Courfs may allow consenting persons to recover under revised tort
principles, but no logic supports allowing a recovery of one-half or
one-third or one-fourth the damages based upon an arbitrary fraction
apportioned according to plaintiff’s implied consent.
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C. Non-Abrogation: Operation oj the
Statute Only Upon the "Secondary" or
Contributory Negligence Sense oj Assumption of the Risk

This position harks back to Justice Goodwin’s opinion in Ritter
espousing the Harper and James distinction between the primary and
secondary senses of assumption of the risk. The court may retain
assumption of the risk in the primary sense (essentially implied consent)
while bringing the secondary sense (essentially contributory negli-
gence) under the operation of the statute.07 Because the secondary sense
refers to the plaintiff’s unreasonable conduct, the court will have no
difficulty in comparing it with the defendant’s negligence to arrive at an
apportionment of recovery.

At the same time, the operation of the statute upon the secondary
sense of assumption of the risk will dispel the confusion incurred by the
commingling of contributory negligence and assumption of the risk in
past decisions. That conduct of the plaintiff which can be compared and
apportioned is properly denominated contributor)' negligence. In its
decisions applying the comparative negligence statute, the court may
retire the notion of plaintiff’s assumption of the risk in the secondary
sense by recognizing only the "plaintiff’s compared negligence.” This
correction in terminology is essential to the conceptual clarity of both
doctrines.

Conclusion

The operation of the statute upon only the secondary sense of assump-
tion of the risk avoids the problem of throwing into the ashcan the
language and authority of assumption of the risk cases decided over the
last fifteen years. Moreover, the court may continue to speak of the
plaintiff’s implied consent based upon judicial characterization of risks
as “inherent and obvious.” Because the statute would operate only
upon the secondary sense, the court is not required to determine whether
the substance of the "primary” sense is solely duty or whether the
Restatement implied consent formula demands an independent and

viable existence. RICHARD A. WYMAN;C

67 Recently, in Dailey v. Stevens Auto Sales, Inc., 97 Or. Adv. Sli. 97-1, 977,
S12 P.2d 1331, 1332 (1973), the Oregon court barkened back to the Harper and
James concept of the primary and secondary senses of assumption of the risk,
abandoning once again tlic Restatement position, Tlic court held that separate
instructions to the jury on assumption of the risk and contributory negligence
constituted reversible error, saying "if an instruction upon assumption of the risk
is given when assumption of the risk is used in its secondary sense and an instruc-
tion upon contributory negligence is given as well, defendants secure a double
instruction on the same issue." The improper instruction was essentially the
Restatement formulation of implied assumption of the risk. Restatement (S ec-
ond) of Touts 8496C (1965).

* Third-year student, School of Luw, University of Oregon.
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 176
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - FIRST SESSION
A BILL

Tor an Act entitled: "An Act relating to a comparative negligence method of
determining damages; and providing for an effective
date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.130. CONTRIBUTORY NEGLIGENCE NO BAR TO ACTION; MODIFIED
COMPARATIVE NEGLIGENCE. (a) In any action to recover damages for death
or for injury to persons or property in which contributory negligence
may be asserted as a defense, contributory negligence shall not bar /U

S e c,0
recovery if the negligence of the person seeking recovery flas not greater

than the negligence of the person or persons against whomvrecovery is
sought, but any damages allowed shall be diminished In proportion t" the
amount of negligence fttributable to the person seeking recovery.

(b) In an action to which (a) of this section applies the judge
may, and when requested by any party shall Instruct the jury that

(1) the claimant may not recover if his contributory negli—
gence has contributed more to the injury than the negligence of the
defendant or the combined negligence of multiple defendants;

(2) if the jury _ietermines the claimant i3 entitled to
recover, it shallreturn by general verdict the total amount of damages
the claimant would be entitled to recover except for his contributory
negligence;

(3) if the jury determines that a claimant is entitled to

recover, it shallreturn a special verdict indicating the percentage of

1. csHe 176
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negligence attributable to each party.

(©) The percentage of neglige-ce attributable to the claimant
shall reduce the amount of his recovery by the proportionate amount of
his negligence.

jiL.
Sec. 09.65.170. MULTIPLE PARTIES. (a) Each defendant is jointly

eA eunj
and severally liable for the entire amount of the judgment awarded the
claimant. crv

(b) ContributJ.on tagong_jointly liable defendants shall be as
IrtA"fccLAJrX*-

provlided in AS 09.16.
Sec. 2. AS 09.16.020 1is amended to read:
Sec. 09.16.020. PRO RATA SHARES. In determining the pro rata
shares of tortfeasors in the entire liability
(D their relative degrees of fault shallotNOTbhe considered;
(2) if equity requires, the collective liability of some as
a group constitutes a single share; and
(3) principles of equity applicable to contribution generally
shall apply. v
Sec. 3* This Act applies to causes of action accruing after the effec-
date of this Act.

Sec. ~. This Act takes effect immediately in accordance with AS 01.10.-

n\ u> . r
A e Houo o”Zve-""a AkkCLj

OSHR

2

r



House Judiciary Committee

March 20, 1965 §
% .

The meeting was.,called to order at 1:25 p.m. by Chairman
Gardiner. All members were present except Mr. Brown and
Mr. Specking.

CS HB 177" Security deposits

The'broposed CS was approved and mov"d out of committe
do pass by Mr. Bradley. There being no objection, it was \
so ordered. .-V

HB 176 Comparative Negligence

Fred Estaugh of the American Insurance Association testified
that the AIA 1is against the pure form as proposed in HB 176.
They prefer the k9% type similar to Hawaii"s statute.

Alan Compton testified that the Board of Governors of the
Alaska Bar Association has endorsed the concept of comparative
negligence, but not a particular form.

Present law: if the plaintiff was negligent to any degree,
recovery is prohibited

Pure form: even if the plaintiff is 90% negligent, he may
recover the remaining 10$%

50 form: if equal fault, each recovers from other

kK9r> form: if equal fault, no recovery Tfor either
must be less than 50% negligent to recover
(plaintiff®s negligence does not exceed
combined negligence of defendents)

Possible addition to bill: with multiple
defendents, each pays their percentage of
negligence of damages

Rep. Cowper, sponsor of H3 176, stated that he would be
satisfied with the 49% form. He felt the pure form would
totally discourage litigation, would encourage settling
out of court, and would get the injured party his money
when he needed 1it. He did not favor the addition of
apportionment of the damages



House Judiciary Committee
April 7, 1975

The meeting was called to order at 1:22 p.m. by Chairman
Gardiner. All members were present except Mr. Bradley.

Mr. Boetsch of Revenue testified that HB 211 was in
effect a housekeeping bill that put all the remedies

for different types of taxes into one section. The bill
adds informal conference as a possible remedy but the
option of a formal hearing remains. He stated that the

Multi State Tax Commission can do audits on Alaska®s

behalf, acting as the state s agent. Mr. Parr raised

the question of the Alaska citizen ™ right to privacy
regarding his tax records and requested strict limitations

on the Multi State Tax Commission. A 1972 Attorney General®s
opinion in the supplement (23.2G.190) deals with the right

to privacy. Mr. Messenger 1in the AG"s office was requested
to review the opinion and report to the committee.

Mr. Boetsch further stated that HB 211 would make the
penalty for all delinquent taxes at 8%. The federal IRS
is going to 9% in June. Other penalties listed in the
bill are comparable to the IRS.

Regarding section 230 and the lack of control the state

would have on information after it leaves Alaska, Mr. Boetsch
stated that the clause "for the purpose of enforcing a tax"
had been added to the bill to limit access. He stated that
other states have similar procedures regarding confidentiality
and that if they did not, Alaska would not have made
reciprocal agreements with them. Mr. Brown stated that

he would like to see a standard put in the bill to

control the actions of the Commissioner of Revenue regarding
confidential Information.

HB 176 Comparative Negligence

Mr. Gardiner stated that the basic policy decision the committee
must make concerns what form of the bill they wish - pure,

50£, ~9#- The committee considered the possiblity of putting
the material on joint tort feasors into a seperate bill but

it was decided that since this relates so directly to

multiple defendents in a comparative negligence case, that

it should be included in this bill. It was agreed that
degrees of fault would be considered, thus allocating
percentages of negligence to the defendents. The committee

agreed to reject pure negligence was potentially just as
discriminatory as contributory negligence w is and opted
for the 50% form. Mr. Brown moved CS HB 1?8 out of committee.
There being no objection, it was so ordered.



Sec. 09.65.130. CONTRIBUTORY NEGLIGENCE NO BAR TO ACTION: MODIFIED
COMPARATIVE NEGLIGENCE, In any action to recover damages for 1injury
to persons or property in which contributory negligence may be asserted
as a defense, the contributory negligence of the plaintiff shall not bar
a recovery if the negligence of the pErson seeking recovery was not
greater than the negligEnce or gross negligence of the person or persons
against whom recovery 1is sought, but any damages allowed shall be dimin—
ished in proportion to the amount of negligence attributable to the
person” 3 h c/d* Nik* Aedr. '

Sec. 09/65.140. JURY INSTRUCTIONS; VERDICTS. In such cases, the
judge may, and when requested by any party shall Instruct the jury that:

(1) The plaintiff may not recover if his contributory neg—
ligence has contributed more to the injury than the negligence of the
defendant or the combined negligence of multiple defendants.

(2) IT the jury determines the plaintiff is entitled to
recover, it shall return by general verdict the total amount of damages
the plaintiff would be entitled to recover except for his contributory
negligence.

3) If the jury determines that a party 1is entitled to recover
it shall return a special verdict indicating the percentage of negligence
attributable to each party. f

(4) The percentage of negligence attributable to the person
seeking recovery shall reduce the amount of such recovery by the
proportionate amount of such negligence.

sec. 09.65.ib0. MULTIPLE PARTIES. (a) In a case in which there
is more than one defendant, and the claimant®s negligence does not
exceed the total negligence of all defendants, contribution to the damage
awarded to the claimant shall be in proportion to the percentage of
negligence attributable to each defendant.

(b) Each defendant is jointly and severally liable for the entire

amount of the judgment awarded the claimant, exceot that a defendant



claimant only for that portion of the judgment which represents the
percentage of negligence attributable to him.

Sec. 09.65.160. SETTLEMENTS; EFFECT ON REMAINING PARTIES. (a)
IT an alleged joint tort-feasor pays an amount to a claimaiht in settlement,
but is never joined as a party defendant, or having been joined, 1is
dismissed or nonsuited after settlement with the claimant (for which reason
the existence and amount of his negligence are not submitted to the jury),
each defendant is entitled to deduct from the amount for which he 1is
liable to the claimant a percentage of the amount of the settlement based
on the relationship the defendant®s own negligence bears to the total
negligence of all defendants.

(b) IT an alleged joint tort-feasor makes a settlement with a

claimant but nevertheless is joined as a partydefendant at the time of

, »

the submission of the case to the jury (so that the existence and amount
of his negligence are submitted to the jury) and his percentage of neg—
ligence is found by the jury, the settlement is a complete release of =«
the portion of the judgment attributable to the percentage of negligence
found on the part of that joint tort-feasor. ;

Sec. 09.65.170.SETOFFS. If the application of therules contained
in secs. 150 and 160 of this chapter results in two claimants being liable
to each other in damages, the claimant who is liable for the greater
amount 1i1s entitled to a credit toward his liability in the aincunt of
damages owed him by the other claimant.

* Sec. 2. This Act takes effect immediately in accordance with AS 01.10.070
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Regular Session
Act 227, Lavs 1969

House Bill No. 857

RELATING TO TORT ég§IONS BASED ON NEGLIGENCE AND
AMENDING CHAPTER - HAWAI1 REVISED STATUTES.

BE IT ENACTEDBY THE LEGISLATURE OP THE STATE OP HAWAII:

SECTION 1. Chapter 003 of the Hawaii Revised Statutes is
amended by adding a new Part to be appropriately designated and
to read ns follows:

Part-*-—« e”e-Comparative Negligence

"Section 663 - Contributory negligonco no bar; compara—
tive negligence; findings of fact and special verdicts.

"(a) Contributory nogligence shall not bar recovery
in any action by any person or his logal representative to
recover damages for negligence resulting in death or in injury
to person or property, if such negligence was not p3 great
as the negligence of the person against whom recovery is
3ought, but any damages allowed shall be diminished in propor—
tion to the amount of nogligence attributable to the person
for whose injury, damage or death recovery is made.

“(b) In any action to which subsection fa) of this
section applies, the court, in a nonjury trial, shall make
findings of fact or, in a jury trial, the Jury shall return
a special verdict which shall state:

"(I) The amount of the damages which would
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have been recoverable if there had been no contributory
negligence; and )
"*(@ The degree of negligence of each party,
expressed as a percentage.

"*(c0 Upon the making of the finding of fact or the
return of a special verdict, os is contemplatedby subsection
(b) above, the court shall reduce the amount of the verdict
in proportion to the amount of negligence attributable to
the person for whose injury, damage or death recovery is
made, provided, however, that if the said proportion is equal
to or greater than the negligence of the person against whom
recovery 1is sought, then, in such event, tho court will enter
a judgment for the defendant.””

SECTION 2. Tbo provisions of this “ct shall not be
retroactive and shall affect only those claims accruing after

its effective date.

SECTION 3* This Act shall take effect upon its approval.
Approved, July it, 1969
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85 JOHN STREET
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Legiilativ* Information Sarvica

LAW MEMO 1272

THIS IS NOW LAW

HAWATl REGULAR SESSION 1969 H.B. 857
COMPARATIVE NEGLIGENCE

Newly provides that contributory negligence shall not bar recovery
in any action by any person or legal representative to recover damages for
negligence resulting in death or 1in injury to person or property, 1if such
negligence was not as great as the negligence of the person against whom
recovery 1is sought, but any damages allowed shall be diminished 1in proportion
to the amount of negligence attributable to the person for whose injury,
dam.2ge or death recovery is made.

Further provides that in any action to which the above applies, the

court, 1in a non-jury trial,shall make findings of fact or, in a jury trial, the
jury shall return a special verdict which shall state: (l) the amount of damages
which would have been recoverable if there had been no contributory negligence;

ar.d (2) the degree of negligence of each party, expressed as a percentage.

Further provides that upon the making of the finding of fact or the
return of a special verdict, as contemplated above,the court shall reduce the
amount of the verdict in proportion to the amount of negligence attributable
to the person for whose injury, damage or death recovery 1is made, provided
however that if the said portion is equal to or greater than the negligence of
the person against whom recovery 1is sought, then, 1in such event, the court
will enter a judgment for the defendant.

Provides that the provisions hereof shall affect only those claims
accruing the effective date hereof.

ACT 227 Effective July 1A, 1969
AG :sgt
9(d)

TEXT OF LAW ATTACHED
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ACTIONS 507: 7-a

CHAPTER 507

m' i
ACTIONS
[iVett; Sections] 507:8-b Strict Liability and Implied
507:7-a Comparative Negligence. Warranties Limited.
507:7-b Release or Covenant Not to Venue
®ue,; . Tortfeasors. 507:14 Minors Contracts; Motor Vehi-
507:7-c Inadmissible  Evidence;  Post cje3 [Repealed.]

Verdict Procedure.
507:8 Contributory Negligence as De-
fense [Repealed.]

507: 1 Partners. .V

[Repealed 1973, 378: 2, eff. Aug. 29, 1973, superseded by P.SA 304-A: 18
et seq. (supp).]

507:2 Coterfants. .

Annotations #
Library references

Larceny: coteriUnt taking cotenancy
property. 17 ALR3d 1394.
' *

507: 7 False Checks, etc. Any person who makes, draws,utters or de-
livers any check, draft or order for the payment of money upon any bank
or other depository, knowing that the maker or drawer has not sufficient
funds in or credit with suchbank or other depository for the payment

thereof, and which is not paid in full upon presentation, shall be liable to
the person injured thereby.

Source. 1917, 55:1. PL 328:12. RL Amendments—1971. Omitted provisions
384:12. RSA 607:7. 1971, 227:5, fT. relating to arrest.
Aug. 17, 1971

507:7-a [New] Comparative Negligence. Contributory negligence
shall not bar recovery in an action by any plaintiff, or his legal representa-
tive, to recover damages for negligence resulting in death, personal in-
jury, or property damage, if such negligence was not greater than the
causal negligence of the defendant, but the damages awarded shall be
diminished, by general verdict, in proportion to the amount of negligence
attributed to the plaintiff; provided that where recovery is allowed against
more than one defendant, each such defendant shall be liable for tl at
proportion of the total dollar amount awarded as damages in the ratio
of the amount of his causal negligence to the amount of causal negligence
attributed to all defendants against whom recovery is allowed. The burden
of proof as to the existence or amount of causal negligence alleged to
be attributable to a party shall rest upon the party making such allegation.
This section shall govern all actions arising out of injuries and other
damages sustained on and after August 12, 1969, and none other.

Source. 19C9, 225:1, eff. Aug. 12, 1969. thereof the provision concerning the

1970, 35: 1, eff. May 4, 1970. burden of proof as to comparative negli-
Amendmenta—1970. Added at the end gence.

183
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Senate Bill No. 524—Committee on Judiciary
CHAPTER 787

AN ACT relating to tort actions; providing for a SP(stem of comparative negligence
in lieu of the defenses of contributory negfigence; providing that multiple
defendants shall be severally liable and ama(?es shall be apportioned in accord-
ance with negligence of each dcfendan'; and providing other matters properly

relating thereto. (Approved May 3, 1973]

The People oj the State oj Nevada, represented in Senate and Assembly,
do enact as follows:

Section 1. Chapter 41 of NRS is hereby amended by adding
thereto a new section which shall read as follows;

In any action to recover damages for injury to persons or prop-
erty in which contributory negligence may be asserted as a defense, the
contributory negligence oj the plaintiff shall not bar a recovery if the neg-
ligence of the person seeking recovery was not greater than the negli-
gence or gross negligence of the person or persons against whom recovery
is sought, but any damages allowed shall be diminished in proportion to
the amount of negligence attributable to the person seeking recovery.

2. In such cases, the judge may, and when requested by any party

hall inst i that:
S a)”+ reu[?fa%etiijayanot recover if his contributory negligence has con-

tributed more to the injury than the negligence of the defendant or the
combined negligence of multiple defendants. ) ]

(b) If the Jury determines the plaintiff is entitled to recover, it shall
return by general verdict the total amount of damages the plaintiff would
be entitled to recover except for his contributory negligence.

(c) If the jury determines that a party is entitled to recover, it shall
return a special verdict indicating the percentage of negligence attribut-
able ta_each party.

(d) T%e p rce?‘/ltage of negligence attributable to the person seeking
recovery shall reduce the amount of such recovery by the proportionate
amount of such negligence. . .

3. Where recovery is allowed against more than one defendant in
such an action: . L

(a) The defendants are severally liable to the plaintiff.

(b) Each defendants’ liability shall be in proportion to his negligence
as determined by the jury, or judge if there is no jury. The jury or judge
shall apportion the recoverable damages among the defendants in accord-
ance with the negligence determined.

Fit!
Assembly BIT

AN A d’ relating to justices ui
townships; and proviL

The People of the State of!
a

Section 1. NRS 4.021
4.020 1. [Tlicrc shallb
of the state having a popul
die last preceding national
United States Department
peace shall be elected by th
cral state election in Novem
2. There shall be one p
state having a population 01
preceding national census-
States Department of Con
shall be elected by the qui,
state election to be held it
election held every 4 ycarst
3.] There shall be one
state, for which there shallb
ship at a general state eh
thereafter, the following mi
population of the township
census of the llvreau of th
Commerce: *
(a) If the population is Ic
(b) If the population is 6<
2. The term of office d
ning on the 1st Monday in..
3. Justices of the;
the boards of county cotnm
[5.3 4. The clerk of th
10 days after the election o;
of the peace, certify under
appointment and qualificati
shall be filed in the office off
cial character of such officer
Snc. 2. The board of s
there is a township of such
additional justice of the p
appoint a justice of die pen
of January 1975.
Sec. 3. Section 2 of thi
My 1,1973. Section 1ofd
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and Washington State University during the 1973-75 biennium
under the provisions of RCW 66.08.180. If this section is N e
not deleted, the University of Washington will receive
$300,000 less than anticipated, Washington State University

will receive $200,000 Iless than anticipated, and the
Divison of Health-Department of Social and Health oervices

will receive $500,000 more than anticipated for alcoholism
programs authorized by RCW 70.96.0U0.

Although the language of this section does not
contain the word "appropriation,"” in the absence of any
specific language to the <contrary, the effect is an
appropriation of $500,000 for additional expenditures by
the Division of Health. The Alcoholism Program of the
Division of Health was funded at the level recommended in
my proposed budget for the 1973-75 biennium, and | do not
believe the Legislature intended to provide additional

funds for that program.

With the exception of the items described above, the
remainder of the bill is approved.”

CHAPTER 138
[Engrossed Senate Bill No. 20U5]
COMPARATIVE NEGLIGENCE--IMPUTED NEGLIGENCE

AN ACT Relating to civil procedure; creating a new chapter in Title U
RCW; and declaring an effective date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

.1jSCyjON, Section 1. Contributory negligence shall not
bar recovery in an action by any person or his legal representative
to recover damages caused by negligence resulting in death or in
injury to person or property, but any damages allowed shall be

diminished in proportion to the percentage of negligence attributable
to the party recovering.

JUSW SECTION, Sec. 2. The negligence of one marital spouse
shall not be imputed to the other spouse to the marriage so as to bar
recovery in an action bythe other spouse to the marriage, or his or
her legalrepresentative, to recover damages from a third party
caused by negligence resulting in death or in injury to the person.

SECTION. Sec. 3. This act takes effect as of 12:01 a.m.
on April 1, 197U.

NEW SECTION. Sec. Uu. if any provision of this act or the
application thereof to any person or circumstance is held
[ 9u9 ]

njwrw.l



Ch. 138 WASHINGTON LAWS, 1973 1st Ex. Sess.

unconstitutional, the remainder of this act and the application of
such provisions to other persons or circumstances shall not be
affected thereby, and it shall be <conclusively presumed that the
legislature would have enacted the remainder of this act without such
invalid or unconstitutional provision.

section. Sec. 5. Sections 1 through 9 of this act shall

constitute a new chapter in Title 9 RCW.

Passed the Senate March 31, 1973.

Passed the House April 19, 1973.

Approved by the Governor April 23, 1973.

Filed in office of Secretary of State April 29, 1973.

CHAPTER 139
[Engrossed Substitute Senate Bill Ho. 2800]
DEPARTMEHT OF SOCIAL AND HEALTH
SERVICES BUDGET

AH ACT Adopting the budget for the department of social and health
services and allied agencies; making appropriations and
authorizing expenditures for the operations of the department
and allied agencies for the fiscal biennium beginning July 1,
1973, and ending Juno 30, 1975; designating effective dates
for certain appropriations; and declaring an emergency.

BE |IT ENACTED BY THE LEGISLATURE OF THE STATE OFWASHINGTON:

UEW SjICTIQIIjt. Section 1. That a budget is hereby adopted for
the department of social and health services and its allied agencies
and subject to the provisions set forth in the following, sections,
the several amounts specified in tho following sections, or so much
thereof as shall be sufficient to accomplish tho purposes designated,
are hereby appropriated and authorized to be disbursed for salaries,
wages and other expenses and for other specifiedpurposes for the
fiscal biennium beginning July 1, 1973, and ending June 30, 1975,
except as otherwise provided, out of tho several funds of the state
hereinafter named.

JJEW SECTION. Sec. 2. FOR THE DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
General ?und Appropriation: PROVIDED, That

$599,866,929 is from state funds and
$6,591,168 is from private and local funds and
$917,713,198 is from federal funds: PROVIDED,
That any proposal to expend moneys or man
years from an appropriated fund or account

in excess of appropriations provided by law, based

[950 ]
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RELATING TO TCRT @8 IONS BASED ON NEGLIGENCE AND
AMENDING CHAPTER - HAWAIl REVISED STATUTES.

BE IT ENACTHD3Y THE LEGISLATURE OP THE STATE OP HAWAII:

SECTION 1. Chapter 663 cf the Hawaii Revised Statutes is
amended by adding a new Part to be appropriately designated and
to read a3 follows:

Part-«-— --Comparative Negligence

“Section 003 - Contributory negligence no bar; compara—
tive negligence; findings of fact and special verdicts.

"(a) Contributory nogligence shall not bar recovery
in any action by any person or his legal representative to
recover damages for negligence resulting in death or in injury
to person or property, if such negligence wo.3 not as great
as the negligence of the person against whom recovery is
sought, but any damages avowed shall be diminished in propor—
tion to the amount of nogligence attributable to the person
for whoso injury, donago or death recovery is made.

"(b) In any action to which subsection (a) of this
auction applies, the court, in a nonjury trial, shall nake
findings of face or, in a jury trial, the jury shall roturn
a special verdict which shall state:

"(1) Tho amount of the damages which would
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heve beer, recoverable if there had been no contributory
negligence; and |
"*(® The degree of negligence of each party,
expressed as a percentage.

M) Upon the making of the finding of fact or the
return of a special verdict, as is contemplatedby subsection
(b) above, the court shall reduce the amount of the verdict
in proportion to the amount of negligence attributable to
the person for whose injury, damage or death recovery is
made, provided, however, that if tho said proportion is equal
to or greater than the negligence of tho person against whom
recovery 1is sought, then, in such event, the court will enter
a judgment for the defendant.M

SECTION 2. Tho provisions of this Act shall not be
Fetroactive éﬁd 3hall afféct onlthhose claims accruing after
its effective date.

SECTION 3* This Act shall® take effect upon its approval.

Approved, July 1U, 1969
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THIS IS NOW LAW .

HAWAT1 REGULAR SESSION 1969 H.B. 857
COMPARATIVE NEGLIGENCE -

Newly provides that contributory negligence shall not bar recovery
in any action by any person or legal representative to recover damages for
negligence resulting in death or 1in injury to person or property, if such
negligence was not as great as the negligence of the person against whom
recovery 1is sought, but any damages allowed shall be diminished 1in proportion
to the amount of negligence attribute "le to the person for whose injury,
damage or death recovery 1is made.

Further provides that in any action to which the above applies, the
court, 1in a non-jury trial,shall make findings of fact or in a jury trial, the
jury shall return a special verdict which shall state: (l) the amount of damage
which would have been recoverable if there had been no contributory negligence;
and (2) the degree of negligence of each party, expressed as a percentage.

Further provides that upon the making of the finding of fact or the
return of a special verdict, as contemplated above,the court shall reduce the
amount of the verdict 1in proportion to the amount of negligence attributable
to the person for whose 1injury, damage or death recovery is made, provided
however that if the said portion 1is equal to or greater than the negligence of
the person against whom recovery .is sought, then, 1in such event, the court
will enter a judgment for the defendant.

Provides that the provisions hereof shall affect only those claims
accruing the effective date hereof.
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MODEL STATUTE COMPARATIVE NEGLIGENCE

Section 1. GENERAL RULES. (a) In all actions based on strict liability,
negligence or recklessness, the fact the party bringing the action was

at fault because that person was negligent or reckless or unreasonably and
impliedly assumed the risk, shall not necessarily bar recovery; rather,
the person®s damages shall be diminished by the trier of fact in
proportion to the amount of fault attributable to that person.

(b) The principles set forth in Subsection A shall also apply in
actions for wrongful death with respect to the negligence of the plaintiff
and his or her decedent.

(c) The principles set f?rth in Subsection A shall apply regardl&ss
of whether either party violated a criminal safetystatute or had the

last clear change to prevent the injury.
0
Section 2. PROCEDURAL RULES. (a) In any actionto which this Act applies,

the court in a non-jury trial shall make findings of fact, or in a
jury trial, the jury shall answer special questions Indicating:

(1) The amount of damages which the party bringing the action
would be entitled to recover had that person not been at fault;

(2) The amount of the party"s fault that had a bearing on
that person®s damages, expressed as a percentage.
The court shall then reduce the amount of such damages 1in proportion to
the amount of fault attributable to the person recovering. The jury may,
however, upon request of a party, be informed of the legal effect of
their answers to the special questions.

(b) A court may make a limited reversal of a jury®s verdict on the
ground that 1its answer under (1) or (2) of subsection (a) was wholly
unreasonable. The court may then determine a proper amount of damage
or percentage of fault, utilizing the principles of additur and
remittitur properly used in this state.

Section 3. MULTIPLE PARTIES. (a) This ac “in no way modifies the
common-law principle that Joint tortfeasors are jointly and severally
liable tor their torts.

(b) In all actions subject to this act, the trier of fact shall

al2reste tnit on the basiu i srties vf | m or."anted in court.



(c) In actions for contribution, damages shall be allocated on

the basis of tne relative fault of the parties to the contribution action.

Section 4 EFFECTIVE DATE. This act shall take effect

and shall apply only to actions arising out of events which occur on or

after that date.



Joint tort-lcuuiii bY Injurotl party will re-
lease all oilier tort-feasors who contributed
to wrons- 1d.

An Innocent party n to bo fully comPen—
sated by a Joint fort-feasor for his loss.
Allstate” Ins, Co. v. Clarko tClv.App.1371)
<71 S.1V.2d SOI, ref. n. 1. 0.

1. e Common liability, Joint tort-feas-

Where bidder was under no obligation
to indemnify owner, pursuant to Indemnity
provision of contract calling for bidder to
undertake certain work onowner's utility
lines and Bples, for settlement made for
Ing)ury to bidder's employee In course of
Job &s result of separato acts of negligence
of both owner nnd bidder, whether em-
Ployee wus contrlbutorlly negligent was
mmaterial and submission of sPecraI Ic-
suea relatrngi to contributory negligence of
employee, although error, “was™ harmless.
Bluehonnet Klee. Co-0p., Inc. v. Unjversal
Klee. Const. Co. (Clv.App.1971) 467 S.W.2d
567. ref. n.r. C.

15. Indemnity agreements

McCann Const. Co. v. Joe Adams and Son
(CIv.App.lQ?OJ 158 S.W.2d 477 [main vol-
%rzrrlre] reversed on other grounds 475 S.W.2d

Generally. Indemnity agreement will not
Rrotect indemnitee ngninst conseq,uen,ces of
is own nelglrgence unless the ob qatron Is
expressed [n unequivocal tern.s. Joe Ad-
ams nnd Son v. McCann Const. Co. (Sup.
1971) 475 SW.2d 721

Under oil well drilling contract IDrr_)vrdr_ng
that contractor would nsnumo full liability
for, and hold oil field leaseholder harmless,
against all claims arising n» result of uccl-
dents Incident to drilling operation con-
ducted hy contractor, leaSeholder was not
Indemnified for accidents arrsrngi out of Its
own negligence.  Coastal Slaton Crude
Gathering Co, v. Williams (Clv.App.1972)
476 a.w.2d 339, ref. n. 1. c.

General rule Is that a contract of Indem-
nity will not afford protection to the In-
demnitee_ngninst the consequences of Ids
own negligence unless the contract dearly
expresses such an_obligation In unequivocal
terms, Kef-Chvni Corp. v. Kl I'sso_I'rod-
ueu Co. (CIv.App.19745) 506 S.W.2d 7UI

Contract, providing Indemnification for
owner against datum asserted by contrac-
tor, Its officers, u%olnls, employees, or any
member of tho public, arising out of or In
connection with iho work, except for claims
y u member of tho public caused by tho
negligence of tho owner without contribu-
tory neglr_%ence on the Part of tho contrac-
tor, provided Indemnlfleallon for owner's
own negligence, hut only with respect to
cInlms of “tho contractof, ita agents nnd
employees or whoro thu claim arose out of
the work being done by (he contractor. Id.

16. Product* liahility

Manufacturer of dofcctlve Intrncath noo-
dle which was found liable to putlani_In-
{ured thereby was not entitled to contribu-
ion from either tho_packager and distribu-

tor If Intrncnth unit of which nuodlo was

P”” or hospital In wnlch patient was stuy-
ng at time of Injury’, because both pneka-
8er and houpltnl”would he entitled to In-
emnification at common law agiarnst man-
ufacturer which was solely liable for Judct;—
ment nnd which Imd breached duty owed fo
Backnger nnd hospital. Vergott v. Deseret
harmaceutical Co. (C.A.1972) 463 F.2d 12

Where manufacturer sold dealer a truck
with defectively . designed coo]rnq system
and dealer materially und knowingly dggra-
vated nnd contribufed to condition by In-
staIIrn&; nir ronditloncr which severely en-
hanced danger, both operatrnF concurrently
to cause nccldent, dealer could not recover
indemnity from manufacturer but could re-
cover contribution. Ford Motor Co. V.
Russell & Smith Ford Co. (Clv.App.1971)
474 SW.2d 649,

17. Landlord and tenant

Where pipeline owner which held ease-
ment qver oil field for Its plpclino created
potentrall;i dangerous condition In not
mnrking Tlocation of underground pipeline
but no"Injury would have “resulted there-
from In absence of active negligence of ail
field leaseholder In havrnlg water pit dug in
preparation for well drilling at place over
Erpelrne whoso location leaseholder cither
new or should have known, resulting In
rup,turmq of ,?Ipcllno nnd resulting fire In
which plaintiffs' decedent, us_opérator_ of
bulldozer drggrn? water pit, died, pipeline
owner was éntitled to common law Indem-
nity from leaseholder. Coastal States
Crude Gathering Co. v. Williams (Clv.App.
1972) 476 SW.2d 339, ref. roc.

18. “Contract provlilon* for contribution®

Where Indemnity contract between rail-
road and LP gas supplier provided that
railroad wnH entitled ‘to full’ Indemnity If
damages were caused by negligent nets or
omissions of producer nnd thnt ,Producer
would share cqunlly with tho railroad In
?ay_ment, of loss If dnmnges woro caused by
heir Joint or concurring negligence, and
where neither was guilty of nctlve negli-
gence hut they hoth, duo to falluro of each
0 act, were “guilty of passive negligence
which was Joint nnd concurrent with sole
cause not ber,nP nttrlbutnhlc to cither, rail-
road was entitfed lo contribution from pro-
ducer for one-half of recovery by railroad
employee against railroad In cmployoo's ac-
tion under Federal Kmployers' 1 labilit
Act (45 U.S.C.A. 561 et seq.i against rail-
road for Injuries sustained when™he Inhaled
LP gas. Atchison, T. & S, F. Ry. Co. v.
Denfon (Ctv.App.1971) 476 S.W.2d" 821, ref.
ii. . 0.

19. Contractor and subcontractor*

McCann Const, Co, v. Joe Adamn and Son
(CIv.App.19703 408 §W.2d_ 477 [main vol-
ume] reversed 475 8.W.2d 721

Provision In contract between general
contractor and subcontractor whoreby nub-
contractor would Indemnify general con-
tractor for ony Injuries sustained by por-
tion through or on account of nny net or In
connection with tlin work of tho subcon-
tractor did not entitle general contractor to
Indemnification from ™ subcontractor for

Judgment entered against general contrac-
tor “for Injuries suStained “by subcontrac-
tor's employees when concreté fornut erect-
ed bg general contractor before subcontrac-
tor began doing Its work of pouring con-
crete collapsed “Bulely by the fault ‘of the
eneral contractor. "Joe' Adams & Son v,
72gCann Const. Co. (Sup.1971) 475 S.W.2d

30. Release

Where It did not appear that owner or
operator of automobile which ran over In-
fant plaintiff, or hospital where plaintiff
was treated b% physician, wero Joint tort-
feasors with physician, settlement with and
release of parties other than physician did
not require reduction of damages recovera-
ble from ?hysrcran. Leong v. Wright
(Clv.App.1972) 478 S.W.2d 839, ref. It. r. e

38, Summary Judgment

Kvlde- .0 generated genuine Issue of ma-
terial f. :t whether trust agreement, which
had been entered Into hefween uninsured
motorist_carrier and Its Insured foIIowrng
automobile accident, which nindo Insure
trustee ns to nny recovery Insured might
make against uninsured matorist but which
was silént ns to Insured being truBtco us to
nny recovory he might mnko against Joint
tort-fe'sor. su?erseded trust “agreement,
which wus contnincd In_policy nnd which
gave Insurer right of reimbursement from
any recovery ngninst Joint tort-feasor,
précluding summary judgment for Insurer,
which had Intervéned “In Insured'B HUIt
ngninst Joint torl-fensor,  Allstate Ins. Co.
v.fCIarke (Clv.App.1971) 471 8.W.2d 901,
rof. n. r. 0.

40. Evidence

In action ngnlnst leaseholder and drilling
contractor for wrongful death of operator

of bul.'ioxoi- whose bi.ide struck an., rup-
tured uhtcirnnrnn crude oil pipeline while
digging wnt-r pit Preparatory to well drill-
ing nt"ratli n for leaseholder, master drill-
ing contract executed ufter dnte of accident
by leaseholder and well drrllrn? contractor
which nought Indemnity against leaseholder
was properly excluded, = Coastal States
Crude Gathering Co. v. Williams (Clv.App.
472) 476 S.W.2d 339. ref. n. 1. e.

405 Jury questions ) )
Where there was no showing that field
personnel of general contractor were autho-
rized to agrée lo Indemnity obligation or
that indemnity clause printed on work or-
ders prepared” by equipment supplier had
been subject of negotiations between gen-
eral contractor nnd e(iurpment supplier, nnd
executive of general contractor testified
that he had no knowledge of Indemnity
clause printed on face of work order signed
b¥ general contractor's field superintendent
after Job for which cranes had been hired
and durrng which dnmagc to bridge tee oc-
curred nnd thnt general contractor consid-
ered work orders as nothing more than re-
ceipts given In field nfter accomplishment
of work, determination of whether contract
of Indemnrt¥ existed should have been loft
to Jury as L'ler of fact. Haws & Garrett
General Contractors. Inc. v. Gorbett Bros.
Welding Co. (Sup.1972) 480 S.W.2d 607.

45, Judgment, In general

Where under "tfust agreement" Insured
ngreeil to hold any recovery ho mudo
ngninst uninsured motorist for benefit of
uninsured motorist Insurer, Insurer was
not, on theory of contribution, entitled to
recover Its payments out of Judgment In-
sured had obtained ngulnBt Joint” tort-fea-
sor. Allstate Ins. Co. v. Clarko (Clv.App.
1971) 471 SW.2d 901, ref. n. 1. 0.

Art. 2212a. Comparative negligence; contribution among joint tort-

feasors

Modified compiu'ntivo negligence

Section 1.

Contributory negligence shall not bar recovery in an ac-

tion by any person or party or the legal representative of nny person or
party to recover damages for negligence resulting in death or injury to
pcrso/is or property if such negligence is not greater than the negligence
of the person or party or persons or parties against whom recovery is
sought, but any dnmnges allowed shall be diminished in proportion to the
amount of negligence attributed to the person or party recovering.

Contribution among Joint tort-feasors

See. 2. (a) In this section;

(1) "Claimant" means any party seeking relief, whether he is a plain-
tiff, countcrcInimnnt, or cross-claimant.
(2) "Defendant" includes any party from whom a claimant seeks re-

lief.

(b) In aiuse in which there is more than one defendant, and the claim-
ant's negligence does not exceed the total negligence of all defendants,
contribution to the damages awarded to the claimant hliull be in proportion
to the percentage of negligence attr'r]butable to each defendant.
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(c) Each defendant is jointly and severally liable for the entire amount
of the judgment awarded the claimant, except that a defendant whose
negligence is less than that of the claimant is liable to the claimant only

for that portion of the Ludgment which represents the percentage of neg-
ligence attributable to him.

(d) If an alleged joint tort-feasor pays an amount to a claimant in set-
tlement, but is never joined as a party defendant, or having been joined,
is dismissed or nonsuited after settlement with the claimant (for which
reason the existence and amount of his negligence are not submitted
to the jury), each defendant is entitled to deduct from the amount for
which he is liable to the claimant a percentage of tne amount of the set-

tlement based on the relationship the defendant's own negligence bears
to the total negligence of ali defendants.

(e) If an alleged joint tort-feasor makes a settlement with a claimant
but nevertheless is joined as a party defendant at the time of the sub-
mission of the case to the jury (so that the existence and amount of his
negligence are submitted to the jury) and his percentage of negligence is
found by the jury, the settlement is a complete release of the portion of the

judgment attributable to the percentage of negligence found on the part
of that joint tort-feasor.

(f) If the application of the rules contained in Subsections (a)
through (e) of this section results in two claimants being liable to each
other in damages, the claimant who is liable for the greater amount is en-

titled to a credit toward his liability in the amount of damages owed him
by the other claimant.

(g) AIll claims for contribution between named defendants in the
primary suit shall be determined in the primary suit, except thnt a named
defendant may proceed against a person not a party to the primary suit
who has not effected a settlement with the claimant.

(h) Phis section prevails over Article 2212, Revised Civil Statutes of
Texas, 1925, and all other laws to the extent of any conflict.
Acts 1973, G3rd Leg., p. 41, ch. 28, 88 1, 2, eff. Sept. 1, 1973.

Section 3 of tho 1073 Act amended noctlon  Comparative Lawi:
STRTE

L of nrticlo 670ib; 55 4. 5 thereof provided:

"See. 4. Savins dntjao. Thin Act does not
a?_f)l¥ to any cau.ro of action nrlidni; before
[tH ctfectlvo date.

. "Soc. 5. Severability clamic. If an% pro-
viMon of this Act or tho application thereof
to any portion or clrcumatancoH In held In-
valid,” such Invalidity shall not affect other
provision-) or applicatjons of the Act which
can ImRiven effect without thu Invalid pro-
vision or application, nnd to this and tho
Erovmolns"o thin Act arc dcc’arcd to ha
ovoruhlo.
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Art. 2212b. Indemnity provisions in mineral agreements where negli-
gence attributable to indemnitee

Section 1. The legislature find3 that an inequity is fostered on cer-
tain contractors by the indemnity provisions contained in some agreements
pertaining to wells for oil, gas, or water, or mines for other minerals. It
is the intent of the legislature and the purpose of this Act to declare pro-
visions for indemnity in certain agreements where there is negligence at-
tributable to the indemnitee to be against the public policy of the State of
Texas.

Sec. 2. Except as specified in Section 4 of this Act, a covenant, prom-
ise, ag.-eement, or understanding contained in, collateral to, or affecting
an agreement pertaining to a well for oil, gas, or water, or mine for any
mineral, is void and unenforceable if it purports to indemnify the indem-
nitee against loss or liability for damages arising from either death or
bodily injury to persons, or injury to property, or any other loss, damage,
or expense arising from either death or bodily injury, injury to property,
or loss, damage, or expense, which is caused by or results from the sole
or concurrent negligence of the indemnitee, or an agent or employee of
the indemMtee, or an independent contractor who is directly x*csponsible
to the indemnitee.

Sec. 3. The term "agreement pertaining to a well for oil, gas, or wa-
ter, or mine for any mineral” as used in Section 2 of this Act, means any
agreement or understanding, written or oral, concerning any operations re-
lated to drilling, deepening, reworking, repairing, improving, testing, treat-
ing, perforating, acidizing, logging, conditioning, altering, plugging, or
otherwise rendering services in or in connection with any well drilled for
the purpose of producing or disposing of oil, gas, or other minerals, or
water, or designing, excavating, constructing, improving, or otherwise ren-
dering services in or in connection v.ilh any mine shaft, drift, or other
structure intended for use in the exploration for or production of any min-
eral, or an agreement to perform any portion of any such work or services
or nny act collateral thereto, including the furnishing or rental of equip-
ment, incidental transportation, nnd other goods and services furnished in
connection with any such service or operation.

Sec. 4. (a) The provisions of this Act do not apply to loss or liability
for damages, or nny other expenses, arising from

(1) death or bodily injury to persona or injury to property resulting
from rndionctivity;

(2) injury to property resulting from pollution; or

(3) injury to property resulting from reservoir or underground dam-

e.

J (b) The provisions of this Act do not affect the validity of nny insur-
ance contract or any benefit conferred by the Workmen's Compensation
Law of this state and do not deprive an owner of the surface estate of the
right to Hecure an indemnity from nny lessee, operator, contractor) or other
person conducting operations for the exploration or production of min-
erals of tho owner’s land.

(c) The provisions of Section 2 of this Act shall not apply to nny agree-
ment providing for in iemnity with respect to claims for peraonhl injury
or death to indemnitor’s employees or agents, or the employees hr agents
of indemnitor’s sub-contractors if the parties agree in writing that such
indemnity obligation will be supported by available liability insurance
coverage to he furnished by ..:demnitor; provided, however, that such in-
demnity obligation shall bo only to the extent of tho coverages and dollar
limits of insurance ugrced to be furnished; but In no event shall said in-
surance be required in an amount in ex» ess of twelve times state basic lim-

Hls 'fIPtrAI%(?SHEYn 'UHflrsy’i arpg«r(gvgd»,lbywthhe_ Hgg«r.d pf I.nsuranceOCpmmfrs/oners
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