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reason that this is the only form in which it was available. Tl
sources for other data are set out in the tables, which include sou |
of the data from Table I1. _

The first impression produced by examination of the tables »
that variations in level of liability insurance %remmms are 1
companied by changes in the cluster of variable factors which
might be expected to influence the rates, but r.o fixed relationship
between rates and any one of the factors can be observed. Thus
there is a correlation between h|?her insurance rates and a higlu r
m||ea?e,death rate in o,nIK ten of the eighteen comparisons. The
correlation between higher insurance rates and the statewide
death rate per registered automobile is the same, with an affirma-
tive relation existing in ten of the eighteen comparisons. On the
other hand, there is a substantial correlation between the frequency
of claims per insured vehicle and the level of rates, there being
twelve instances in the eighteen comparisons in which a higher
frequency for bodily injury claims is accompanied by higher
premium rates, and eleven instances of such correlation with re-
spect to property damage jlaim frequency. The total pure premium
figures, which represent the average amount of losses per insured
car, have the h|gfhest correlation with insurance premium levels,
there being an affirmative relationship in fouileen of the eighteen
comparisons. The correlation between per capita income and
insurance Premmms is weaker, there being an affirmative correla-
tion in only ten of the eighteen comparisons, suggesting the pos-
sibility that the higher economic losses in states with high Per
capita income is partially offset by the improvement in safety
conditio s which a higher economic level is capable of creating.
The same weak correlation exists with respect to the urban-rural
population ratio but this is not so puzzling since the rates com-
pared arc for the territories “remainder of slate,” which generally
arc rural or less developed parts of the state and hence less affected
by the overall degree of urbanisation. _

If & comparison of the rates alone is made, as presented in
Table V, it will be noticed that there is an equal division of in-
stances in which the rates applicable in states with one rule exceed
the rates aPphcable in states with another rule. In eight instances
the rate of a state with a comparative negligence rule is higher
than the rate of a neighboring state with a contributory negligence
rule and in eight instances the rate of the state with a comparative
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TABLE V
Premium Rates it; Comparative Neglk.\ncr States Are:
State Hinhcr Lower State Higher Lower

“tkasisas Mississippi

Louisiana. . $9.70 Alabama.. $ t.70

Mississippi. 92 Arkansas.. 92

Missouri... 19.72 Louisiana. S3.73

Oklahoma.. 58 Tennessee. .79

Tennessee.. 1.71

Wisconsin

Ctorgia Illinois.... 6.18
Alabama..... .30 1OW @ oo 12.25
Michigan.. 3.38

I="loritla.. i S
Minnesota. 3.56

North Carolina.
South Carolina..
Tennessee...... 2.79 Average Difference

(Eliminating Arlmnsas-

Mississtppl Comparison).. 5.01 5.55

N O
> Uw
oo~

negligence rule is lower. D The avera?e amount of the excess in
those comparisons in which the rates for comparative negligence
states exceed the average rale for contributory negligence states
is $5.04, which is 133 percent of the average rate for those twelve
states with contributory negligence rules in the group compared.
The average amount of the difference in those comparisons in
which the rates for comparative negligence states are lower is $5.55,
which is 14G percent of the average rate in the states with con-
tributory negligence rules. 2 It should also be noted that four
of the comparisons in which rates in comparative negligence states
are higher involve Wisconsin, and that four of the comparisons in
which™ rates of comparative negligence states arc lower involve
Arkansas. _ _ _ N
This near equality of comparison of rates gives a superficial
basis for a conclusion that comparative negligence has had no
effect upon the insurance prembrn rates. However, this absolute
equality of comparison in a fierd 50 small may be attributed to
chance, such as peculiar and ]articular conditions prevailing in
either Wisconsin or Arkansas, and therefore has liitle statistical
significance. 1t may be noted, however, by reference to Tables
IV-AB,C, and D, that in every case in which the comparative
_neglhgence state had a higher premium rate than its neighbors,
it also had a higher rate of deaths per registered vehicle, or ahigher

70 The number of possible comparisons «r slates on ibis basis is smaller than was
possible for oilier statistical measures, because Arkansas and Mississippi, which both have
compaiativc negligence rules, have common borders, but cannot be so compared.

71This average difference has been distorted by the great difference between the rate
applicable in Arkansas and (lie rate applicable in Missouri.
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accident rate. 2And, two of the comparisons in which the coinpan
tive negll%ence state rates are substantially lower involve com
parisons of Arkansas with its wealthier and more highly urbanize,,
neighbors, Missouri and Louisiana. The other instance in whi<|
the comparative neghg?enc_e state rate is substantially lower in
volves a comparison of Mississippi with the wealthier and more
hIgh|K urbanized state of Louisiana. _

The result of this rather tedious analysis of rates and other
statistics is that nothing conclusive appears. While there is p
preponderance of higher rates in slates with comparative negli
gence rates, the field is not large enough to Perm[t a statement
that there is no effect. But if there is any effect, it certain]v i
not strong enough to be noted in the sixteen comparisons made

The Arkansas Experience

As mentioned above, Arkansas adopted the principle of com
paralivc negligence in June 1955 In 1957 the formulation of
the principle was changed from the “pure” comparative negligent ¢
standard of 1986 to tic more limited form in which recovery is
allowed only where plaintiff's negligence is less than that of the
defendant. "Despite this change, the slate has, for more than four
years, been governed by a standard allowing recovery by one whose
_ne?llge_nce was a contributing cause of his injuries. Accordingly,
it furnishes working laboratory experiment on the cfTect of com-
parative negligence upon liability insurance premiums. If com-
Farat;ve negligence does produce increased premium rates for
liability insurance one would expect the rate of increase of rates
in Arkansas to be greater than that which has occurred in neigh-
boring states. . . .

Some obstacles exist to the makm? of such a comparison.
Changes in insurance rates become effective in different states
with varying frequencies and upon d'ffcrent dates. For example,
the most recent of four increases in Class I-A rates for Arkansas
sirm e February 1955 became effective on December 10 1988

whereas the most recent increase in the comparable rates in Okla-

homa since November 1955 became effective in October 1%
Moreover, since the initial level of the rates differed in the two
states, a dollar and cents increase comparison would be misleading

72Tims supporting the proposition that comparative negligence causes carclrssnt-u
and increases accidents —and at the same lime furnishing an example of how statistical
support may he found for almost any preconceived notion.
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8 to the rate of increase. An adjustment may be made, however,
for both these factors by converting the increase between the 1956
rate and the present rate into a percentage increase for the period,
and then reducing that increase to a monthly rate of increase which
is subject to comparison.

Another difficulty is caused by the number of rate territories
and territorhl groupings in the various states. Because each state
has several territories, there are different and varying monthly
rates of increase within each state. Moreover, during the four-
year period territorial groupings have been broken up, and in
1980 several rate structures existed in some states for an area
formerly covered by one rate structure. To some extent it appears
that these new territorial groupings have been established for
areas in which the greatest change in loss experience has occurred
and that the highest monthly rate of change is associated with
these new territories. Accordingly, care must be taken to avoid
distortion from these figures.

~Use of percentage increases by territorial groupings may be
misleading as to the extent to which rates have increased in the
state as a whole. For example, two states may each have four
territorial groupings. In State A, the percentage increases in the
four territories may have been 10% 15% 15% and 20%, re-
spectively. In State Ji, the rates of increase during the same period
might have been 20%, 5%, 10%, and 10%, respectively. One
who took an unweighted average of the percentage increases would
conc’udc that there had been a greater increase in State A than
in State B. However, if half of the insured vehicles in each state
arc located in the first territorial grouping and only one tenth of
the insured vehicles arc located In llic fourth grouping, the in-
crease has been greater in State B than in State A. In the absence
of some statistical adjustment or weuihtmg of averages _(Iand there
is none in the computations which follow) this possibility of in-
accuracy inheres in the analysis.

‘The system used by the National Bureau of Casualty Under-
writers divides Arkansas into four territories and three territorial
qgoupmgs. Territory one consists of all Pulaski County, in which
the city of Little Rock is located. Territory two covers the Fort
Smith area on the border of Arkansas and Oklahoma. Territory
three consists of all of certain northeastern counties bordering on
Tennessee and hence close to Memphis. Territory four is the
remainder of state territory. For purposes of rate structure at the
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TABLE VI

Average Monthly Percentage Increase in Class 1-A Combined Bodily Injury and 1%knr.i
Damage Premium Rates in Arkansas and Surrounding States, 1955. 195

Tariloriis
1 2 3 4 5

8260% 1.9782%  .8261%

15227 1.4318 .0000 i.2272;;. 1.5909% 1.5909% 2.34009%

| 5652 9565 1.3913 1.3913 1.3913 1.7820 2.35(r<k
3939 1.6363 — .0909 2727 7873 1.3030 “dioiit

1.0540 1351 7027 1.3513 7027 iiot'm
574-1 1489 4255 1063 4463 “ 3723 4463

present time, the bureau groups territory three and territory four
together. The states of Loulsiana, Mississippi, Missouri,” Okla-
homa, and Tennessee, which surround Arkansas, now have thirty,
four different territorial QFOUﬁIngS. . .
A tabulation of the monthly Eercentage increases in the Class
I-A liability insurance rates set by the bureau for each of these
territorial groupings is presented in Table VI. The same data are
recast in graphic form for visual presentation in Table VII. The
unweighted aver_a(ie of the monthly percentage increase for all
of the 87 territorial groupings is 101 percentBwhereas the month-
ly percentage increase in two of the Arkansas territorial groupmﬁs
was 83 percent and for the other, the Fort Smith territory, the
monthly percentage increase was 198 percent. The median of
the monthly percentage increases, which is less affected by the
extremely high percentage increases applicable to certain new
territorial %rouplngs,ﬂls .96 percent.
~ Certainly in these statistics there rests no proof that compara-
tive negligence results in h|gher.||ab|||tK, Insurance premium
rates. Two of the territorial grouE!ngs, which cover most of the
states and most of the insured vehicles in Arkansas, have a rale
of increase helow both the average and the median of the rate of
increase which occurred in the other territorial groupings. One,
the Fort Smith territory, located on the Oklahoma boundary,
IS very substannallﬁlab_ov_e both the average and the median. For
Eresent purposes this is illuminating, since the residents of Fori
mith probably do a substantial amount of driving in Oklahoma
and accordingly have accidents where the contributory ncgli-

m If the percentage increases in the seven lerritorini groupings in Texas arc utili/cil
in making the comparisons the unweighted average monthly percentage increase becomes
instead .91%.

n If the percentage increases in the seven territorial groupings in Texas arc utili/cil
in making ilie comparisons the median increase drops lo .79%.

Jhwiupirm*« -t g - fyncr - wdTrKuypyriy



TABLE VI

Average Monthly Increase in Class I-A Combined Bodily Injury and Property D amage
Premium Rates por Arkansas and Surrounding States During 195S-1959

Terr.
Groups

N'ofl. Average monthly increases for Arkansas territorial groupings arc indicated by diagonal lines.
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gence rule still prevails. Presence of this bar to recover)', which
would be recognized in Arkansas under the usual rule applicable
to such a conflict of laws situation, Bwould be expected to mitigate
the increases in rates attributable to the change in Arkansas law
if the legal effect given contributory negligence is a significant
factor in this respect. Instead, the substantial increase in the
Fort Smith rates appears to be caused by setting the dollar amount
of those rates on a par with the other territorial groupings.
~Of course, these statistics do not prove that comparative neg-
ligence docs not affect the level of liability insurance premium
rates. 0 Without enactment of the comparative negligence stat-
utes Arkansas might have had a lower rate of increase, compar-
able, for example, with that of Tennessee. However, it is Possmle
to say once again that if comparative negligence docs affect in-
surance rates, its effect is not great enou?h to be observable in
the complex of forces actm% on the rate level. It is not, for ex-
ample, anywhere near as strong as whatever peculiar local de-
velopments led to very h|gh increase rates in new territorial
groupings In Louisiana and Missour.

Geographical Distribution of Rale Taritories

Under the usual conflicts rule the law of the place of the tort
determines the applicability of the defense of contributory negli-
gence.77 According to available statistics nonresident drivers arc
Involved in a substantial number of accidents.® If the presence

7B Powell Pros. Truck Lines v. Barnett, 191 Aik. 709, 109 S.W. (2d) 073 (1937): Missouri
1* R. Co. v. Miller, 184 Ark. 01, il S.\W. (2d) 971 (1931); St. Louis-S.F. R. Co. v. Rogers,
172 Ark. 508, 290 S.\W. 71 (1927); St. l.ouis, .M. and S. R. Co. v. McNnmarc, 91 Ark.
515,122 S.\W. 102 (1909); Lkfi.au, Conflict of Laws 222 (1959).

TOCf, Professor Rosenberg’s findings that the Arkansas statute did alter the value of
personal injury claims for the purposes of settlement, and increased the proportion of
verdicts won by plaintiffs, (hough it did not increase the sire of verdicts. Rosenberg.
"Comparative Negligence in Arkansas: A ‘Before and After* Survey,” 13 Auk. L. Rr.v.
89 nt 103105 (1959).

77 Conflict of Laws Restatement g385 (1931). The usual conflict rule is applied in

cases cited note 75 supra. Gnga, Craven v. Brighton Mills, 87 Ga. App. 125
73 S.E. (2d) 218 (1952), and '\k$[j>|, Tri-State Transit Co. v. Mondy, 191 Miss. 711
125, (2d) 920 (1913): and apparently would be applied in VWSIXIHN see llaumschild v.
Continental Cas. Co., 7 Wis. (2d) 130, 95 N.W. (2d) 811 (1959). But cf. Bourestom v.
Bonrestom, 231 Wis. 0GG, 285 N.W. 12G (1939) (overruled on another issue in Illaumschild
v. Continental Cas. Co., supra).

78 During 195G, 10% of all fatal accidents and 9% of all accidents involved drivers
who were not residents of the state in which the accident occurred. During the same
year, 35% of all fatal accidents and 27% of all accidents involved drivers residing more

than 25 miles from the place of the accident. National Safety Council, Accident Facts -
1957, 53.
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or absence of a complete defense in contributory negligence is

substantial factor in producing higher liability insurance rates
one would hypothesize that residents living near the borders of
stales with comparative negligence rules would have a loss ex-

erience different from those living in the center of the state.

hus, drivers in states with comparative negligence who live
near the horders of those states would have lower rates than oth-
erwise comparable drivers in the center of those states. Likewise,
drivers in neighboring states with contributory negligence rules
who live near the border of a state with comparative negligence
would have higher rates than otherwise comparable drivers liv-
ing at a distance from that border.

The rate data of the National Bureau of Casualty Under-
writers unfortunately docs not make it possible to make a general
test of this hypothesis. There is no general delineation of rate
territorial boundaries in either category of states which indi-
cates concern on the part of insurance actuaries for the proba-
bility of travel in neighboring states. Of course, this indicates
more than lack of actuarial concern with comparative ne%hgence;
it indicates lack of concern with all difference in rules of law and,
indeed, a lack of concern for a statc-by-statc consideration of
the many other variables affecting insurance rates. It is also
areminder that Lhe actuarial process by which rates arc established
is not so precise and delicate as to reflect separately the influences
of the many factors thought lo affect rate structures. Indeed, the
insurance principle, requiring a sharing of generalized risks, pre-
cludes an overly refined system which would subject small groups
or individuals lo paying ‘the costs of their particular experience,

There do exist, however, a few instances in which territorial
boundaries have been drawn so as to make it possible to test
this hypothesis. As previously mentioned, the Fort Smith terri-
tory in Arkansas is located on the border of Oklahoma. The bu-
reau’s class I-A liability rates for that territory were raised in
196 to the same level as those for all other territories in Ar-
kansas. Thus, proximity to Oklahoma and resultant driving under
its laws have not been reflected in reduced rates for this border
city.

yCe_rtain cities in Georgia, with comparable ﬁopulationsx)each
of which constitutes a separate territory for ethe purposes of ac-

70In 1950 the population of the cities was as follows: Augusta— 71,508; Columbus —
79.Gl1; Macon-70,252. The Worid Almanac 1958, 273.
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cumulation of loss experience, provide another op onunn% fOr
a test. Augusta, Georgia is located on the border of South Caic-
lina. Columbus, Georgia is located on the border of Alabama
Macon, Georgia is located in the middle of the state. Contra!
to the hypothesis all three cities have the same bureau class I-
liability ‘rates. In ne|thor|ng Alabama, the bureau has estab-
lished ‘the same rate for Montgomery, located in the center of
the state, as that applicable to somewhat larger Mobile, which
is approximately 20 miles from the Mississippi border. Six coun-
ties In a_terntorﬁ of South Carolina are located on the horder
of Georgia, %et they have the same rates as the remainder of the
state. One bureau territory in M|smsmﬁp| consists of alqng.nar
row string of counties runn|ngthe|en?f of the Mississippi River
and hence a territorial grouping on the boundary with Arkansas
and Louisiana. It has the same rate structure as another territory
which covers most of the state.

~In northern Wisconsin, LaCrosse, located on the border of
Minnesota, is classified with and has the same rates as the more
centrally located cities of Fond Du Lac, Green Ba% Madison, Osh-
kosh and Sheboygan. Beloit, located on the Illinois border, is
classified with the more centrally located cities oprgleton, Chip-
ﬁewa Falls, Eau Claire, Waukesha, and Wausau. On the other

and, the northern counties of Wisconsin which border on the
Upper Peninsula of Michigan have the lowest Class I-A rates in
the state, su gesnng that here the contributory negligence rule
of Michigan has had an effect. This conclusion’is dispelled when
one notes that the counties of the Upper Peninsula of Michigan
bordering on Wisconsin also have the lowest rates in Michigan,
sug?esnng that level of the rates in comparison with the other
portions of hoth states is caused more by similar economic, cli-
matic, and social conditions than by differences in the treatment
accorded contributory negligence. However, some factor de-
Pend,ent upon state boundaries, whether it is the requlation of
he insurance industry, the Wisconsin joinder ruled or some

80The Wisconsin eonrls will not permit direct action against an insurance company
on a policy with n "no action" clause (i.e., no action may he maintained against the
insurance company until liability of the insured has heen established hy judgment) valid
in the slate in which it was issued. Kiuorhusch v. Scxmith, 250 Wis. 507, -11 N.W. (2d) Oil
(1950). Sec MacDonald, "Direct Action Against Liability Insurance Companies,” 1957
Wis. L. Ruv. 012 at GIG-017. Accordingly, even in an action brought in Wisconsin the
insurer of a Michigan resident could not he joined as a party defendant if the policy
contained such a clause, which is apparently valid in Michigan, hut subject to waiver.
Cf. Kipkcy v. Casualty Assn. of America, 255 Mich. 408, 238 N.W. 239 (1931); Barney v.
Preferred Automobile Ins. Exchange, 210 Mich. 199, 215 N.W. 372 (1927). On the other
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oilier legal factor is agparent in the difference between the $27
rate charged for the basic Class I-A coverage in the Michigan
coun%!es and the $0 rate charged in neighboring Wisconsin
counties.

Once again analysis of the data docs not permit an affirmative
statement that comparative negligence does or does not affect
liability insurance rate levels. This indefiniteness of the data
might be due to the fact that the proportion of accidents involv-
ing nonresident drivers, though ranging from 9 to 16 percent
on a statewide basis and undoubtedly higher near state bound-
aries, & is not sufficient to make the effect of comparative negli-
gence appaient in loss experience. The general lack of concemn
of the actuaries for proximity to state borders is consistent with
this conclusion. However, while the possibility remains of an
undetected effect of comparative negligence on the level of rates,
ibis analysis of g}eographlcal distribution of territories indicates
that its possible torce is not sufficient to be observable.

Miscellaneous Indicators

Another indication of lack of concern on the part of insur-
ance actuaries for the differences between comparative negligence
and contributory negligence rules may be found in the practice
used to determine the premium rate charged for coverage in
excess of the basic limits of $5000 per person and $10000 per
accident for bodily injury coverage and $5000 for Froperty dam-
age. It is somethin s argued that comparative negligence would
encourage the filing of nuisance claims and would result in award
of reduced damages to plaintiffs totally at fault out of sympathy
for their handicapped condition.& Accordingly, one would ex-
pect the losses within the basic limits to be higher in stnLcs
with comparanve negligence rules than it is in states following
the rule that contributory negligence is a complete bar to re-

luml. il is dear (hat tho insurance company couhl not he sued in n direct action in
Michigan, Lieberthal v. Glens Falls Indemnity Company, 310 Mich. 37, 21 N.W. (2d)
>17 (1910). Accordingly, the difference in the results due to the rules relating to joinder

might be apparent in the rates, despite a substantial am tint of travel across the bordct
residents of both stales.

*> Note 78 supra.

82F..g., Benson, "Comparative Negligence — Boon or Banc," 20 Ins. Counsri. J. 204 at
-mk (1950); Gilmore, "Comparative Negligence from a Viewpoint of Casualty Insurance,"
lo Ark. L. Rf.v. 82 at 83 (1955); Lipscomb, "Comparative Negligence,” 1951 Ins. L.J. 007,

<m=\dl, "Contributory Negligence: A Necessary Check on the American Jury,” 43 A.B.A.J.
>005 at 1007 (1957).



M ichigan L aw R eview [VOl. DR

covcry.  Since the increase in premiums for extended coven
is computed as a percentage of the basic $5000/Si0000 cov-
erage policy, one would expect different percentage factors to
be ‘used in states with comparative negligence rules. However,
the same factors are used for all states to determine the premiums
for increased limits, with the exception of Louisiana and Okla-
hotna where somewhat higher factors are applicable.&

Another indication that comparative negligence has not af-
fected the proportionate distribution of small and large claims
mag be found In the statistics of average claim costs presented in
Tables 11 and 11, where no marked correlation between com-
parative negligence and rankm% :n size of average clait- a%)ear_'.
On the other hand, reference to Table IV-A, B, O, and D will
disclose that in only five comparisons hetween comparative negli-
gence states and contributory negligence states did a higher pro-
portion of the residents of stats: with contributory negrilgenc_e
rules carry insurance with higher coverage limits than the resi-
dents of comparative negligence states. Or to put in the other
way, in eleven comparisons, a higher proportion of residents in
comparative neghg_ence states carried insurance with higher cov-
erage limits than did residents in neighboring stales with contrib-
utory negligence. From this one might conclude that the resi-
dents of comparative negligence states have been made more pro-
tecticon minded, but. their concern docs not appear to be with the
smaller claims which comparative negligence is said to promote.

Conclusion

~ Certainly this analysis of insurance data and other statistical
information has produced no definite or precise measure of the
effect of comparative negligence on automobile liability insur-
ance. The effect of some factors, such as safely conditions or the
death rate and the urban-rural population ratio can he detected.
Generally speaking, however, it must lie said that no effect from
comparative negligence appears in the data. Teachers of tort
law who each year must instruct their first-year classes on the
effect of contributory negligence upon recoveries—and their class-
es consist of college-educated students who certainly possess a
sophistication much above that of the general public—may find

gence has no effect upon the claims consciousness of the general

Bit Lctier from (lie National llurcan of Casualty Underwriters, November 5. 1958.
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public. A total lack of effect would be consistent with the view
diat despite the icgal bar of contributory negligence, comparative
negligence is in fact practiced in all states, by insurance adjust-

ers, 8 defense and plaintiffs’ attorneys, ‘uries, and even judges.&
|f ibis is true, one would expect no effect on the general level of
rates. Instead, in only a limited number of cases, in which juries
literally applied the contributor n_egh%enc.e_ba_r or dealt freel

with one totally at fault in pro ucm? IS injuries, would a dif-
ferent result occur with a different rule of law. The choice then
between the two rules would not be one involving a question of

84 0One manual for casualty insurance adjusters contains the following advice:

"Since our first and most important defense is that of contributory negligence, |
think that this is the proper time to warn the new claims man that although he must
Jiiow the law ns related to his work, lie must ire just as careful to avoid giving it too
much weight when it comes to settling dair. s. Take the law seriously, hut don't become
wedded to it. As the new man gains in experience, lie will learn much to Iris chagrin that
some juries do not give proper consideration to theoretically valid defenses.

. Theoretically, the percentage of negligence with which the plaintiff can he
charged is immaterial in defeating his right of action, in cases where this ‘'cfense is proper.
In other words, according to tire law, even if his own contributory negligence was only
10 per cent of all the negligence in the accident, tltis would be sufficient to bar bis
recovery. In practice, however, the theory is rarely applied so stringently.” Maf.arick,
Succcssfui. Handling of Casualty Claims 17-18 (1955). See also id. at 27i-272; Gorton,
Automoiiii.e Ci.aim Pkaotce ‘12 1-15 (1910). But cf. id. at 158-159.

8 licnson, "Comparative Negligence — Boon or Bane,” 20 Ins. Counsel J, 201 at 205,
211 (1950): llrcss, "Comparative Negligence: Let Us Hearken to the Call of Progress,”
<B A.B.AJ. 127 at 128 (1957): llarkavey, "Comparative Negligence — The Reflections of
a Skeptic,” 13 A.B.A.J. 1115 at 11101117 (1957); Powell, "Contributory Negligence, A
Necessary Check on tiie American Jury,"” -13 A.B.A.J. 1005 al 1000 (1957): Totue, "Con-
tributary vs. Comparative Negligence — A Judge Expresses lIlis Views,” 12 NACCA L.J.
211 at 212 (1953); Ulman, A Jiiock T akes tiie Stand 31-32 (19.30).

ro For an example of judicial approval, of al least condonation, of compromise verdicts
limiting tho damages awarded a plainlilf whose contributory negligence was believed by
the jury to be a cause of his injuries, even though the legal rule would require a complete
bar. see Karecsky v. Larin. 382 Pa. 227 al 231, 111 A. (2d) 150 (1955). The court there
said, "The doctrine of comparative negligence, or degrees of negligence, is not recognized
by ihc Courts of Pennsylvania, but as a practical matter they are frequently taken into
consideration hy a jury. Tbe net result, as every trial judge knows, is that in a large
majority of negligence cases where (lie evidence of negligence is not dear, or where the
qiirsiinn of contributory negligence is not free from doubt, the jury brings in a com-
promise verdict.

",.. In (lie insinnl case twelve reasonable men could have serious doubt as to whether
l-arla was negligent; and if Lnria was negligent, whether the accident was caused hy his
negligence or hy the contributory negligence of die plaintiffs or partly hy the negligence
of each of tlictu. Under such circumstances, a jury usually does what lids jury did.
namely render a compromise verdict which is much smaller in amount than they would
have awarded (a) if defendant’s negligence was clear, and (h) if they were convinced
that plaintiffs were free from contributory negligence.

"Where the evidence of negligence or contributory negligence, or both is conflicting
or not free from doubt, a trial judge has the power to uphold the time-honored right
of a jury to render a compromise verdict, and to sustain a verdict which is substantial —
a capricious verdict or one against the weight of the evidence or against the law, can and
should always he corrected by the Court."
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substantially higher insurance rates for evei-onc, but a question
of the justness of results in a limited number of cases.

It is possible that comﬁaranve negligence has an effect upon
insurance rates, hut that that effect cannot be detected with tin-
data on hand and the techniques used. Even if this is true, how-
ever, some measure of its force hcs heen obtained. Adoption of
a comparative neghaence rule, as shown by the Arkansas ex-
perience, would not have a catastrophic result upon the insurance
rate structure of any state. Indeed, it would not have as much
effect as rapid growth of population, increased urbanization, or
change to a traffic program with the effective safetY record of
a neighboring state. Its effect, if any, would probably go unde-
tected in the rates and statistics of the insurance industry.

* opV-r-r-——a* b — wr~ ...
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FAULT IN TORT LAW
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Cornelius J. Peck*

It is frequently assumed that with a few exceﬁtmns the principles
of negligence comprise the field of tort law, and that fault is the most
common basis for determining liability for harmful conduct. The
space devoted in most law school torts casebooks suggests to students
and future Iaw?{er_s that neﬁhgence is the dominant prmmPle of tort
law.1The emphasis given the subject by teachers, stimulated by the
intellectual challenges of defining ﬁro_)umate cause or estahlishing
standards of care, further impresses the importance of ne?llgence prin-
ciples upon each class of law students. Moreover, most of the tort
cases litigated are in fact decided pursuant to principles of neghqence,
largely because of the litigation-spawning capacity of automobile ac-
cidents.2 Though these are changing times, the concept persists that
what now exists has always been. However, a survey of tort law pro-
duces a somewhat different view, and discloses a surprising number
of instances in which liability is imposed without fault.

The conclusion reached by most scholars is that until the 19%h cen-
tury a person ewhose actions caused harm to another was in most
situations held responsible for that harm simply because he had acted.

* 1rofessor of Law, University of Washington; U.S., Harvard, 1944; Certificate,
Htnv.'d Business School, 194S; LL.B., 1949. This article first appeared in U.S. Dept.
Transp., Tiie Origin and Development op Tiie Negligence Action—Automobile
Insurance and Compensation Study (1970), and is reprinted in substantially Uie
same form.

1. Prosser devotes in excess of 500 of 1150 pages in his casebook to negligence con-
cepts, W. Prosser & Y. Smith, Cases and Materials on Torts (4th ed. 1907); W. Seavev,
P. Keeton & R. Keeton, Cases on Torts (2d cd, 1964) devotes nbout 450 of its 1013
pages to negligence principles: and C. Grecory & Il. Kalven, Casks and Materials on
Torts (1959) likewise gave about 450 of 1299 pages to negligence concepts.

2. 2 F. llarper & F. James, The Law op Torts 5 11]. Supplement to VoJume 2,
Comments to 11.3 n.l, to 113 n.8 (1956); O'Connell, amrgQI[FeAumd]ié 58
Nw. L. Rev. 299, at 303-0-4 (1963).
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Holdsworth tells us that this was the cas»4pth with respect to early
Anglo-Saxon law3and the Mediaeval Common Law.1Wigmore earlier
summarized the primitive German doctrine that “The doer of a deed
Was resPonsmIe whether he acted innocently or inadvertently, because
he was the doer ... ."SThis absolute res%on5|b|l|ty,.w!thout regard to
blame, persisted until the early 15005, when the primitive notion was
abandoned in favor of permitting a defendant to exempt himself from
liability by showing that he was without blame even though he had
acted voluntarily.OStreet agreed that for several hundred years the
conception of neghg{e,nce was unknown to the law of trespass; a de-
fendant was liable If it was shown that damage had been done by the
direct or immediate apPhcatmn of force, without regard to whether
or not he was negligent.7 Justice Holmes was persuaded that policy
and consistency required rejection of the rule of strict liability, but
recognized that the theory enjoyed the suprport of some lawyers of his
time, and that the common law probably followed such a rule during
what he called a period of dry precedent.8Scholars today agree that
a rule of strict liability prevailed at the early staﬁes of development
of the common law, usually rendering an actor liable if he in fact
caused injury to another.0

~ Escape from the rule of strict liability evolved and developed slowly,
in t{p_lcal common law fashion. There are a number of detailed accounts
of this development. DProminent among the early decisions is The
Case of Thorns,ILin which an action for tres?]ass to real property was
bro_ught against a defendant who had cut a hedge of thorns, some of
which fell'upon plaintiff’s land. While holding for the plaintiff, one of

S. 2 W, lloldsworth, A History of English Law Sl (3d ed. 1923).
4. 3 Id nt 37582,

5. wigmore, Regoorailality for Tortios Ads: s HSY, 7 1arv. L. Rev. 31j, 317

(1894). o ]

6. Wigmore, Reoorsihlity Jor Tortios Acts: ts Hstory—HI, 7 11arv. L. Rev. 441,
at 442-44° (1894).

7. T. Street, Foundations op Legal Liability 74-78 (1906).

8. 0. Holmes, The Common Law S9 (1831).

9. 2 F. Harper & F. James, The Law op Torts § 122 (19S6); W. Prosser, The
IiéaGV\S/)of Torts 144 (3d cd. 1964); J. FIfmino, The Law of Torts 107, 290 (3d cd.

10, Winfield, Tre Mh.of ue _?]| ) 42 Law Q. Rev. 37 (1926); Winfield,
TeH Ojfé“e iigence N Cl%y42 Law Q. Rev. 184 ((1926)); Wigmore,

atios Ads Its Hstory—Ill, 7 Harv. L. Rev. 441 (1894); 0.

Holmes, The Common Law 85-88 (1881).

11. 1466 Y.B. 6 Ed. 4, f.7a pi. 18.

$
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the dees noted that the defendant had failed to allege that he could
not have acted in any other way, or that he had done all in his power
0 kee? the thorns from falling on plaintiff's land. This observation
su?gess that establishing such facts might have constituted a valid
detense. One hundred and fifty years later a similar su%gesnon was
nude IN @ €3S holding liable a soldier whose gun accidentally dis-
charqtt)ed and injured the plaintiff. 2But the examples given—"as if a
man by force take my hand and strike you, or if here the defendant
had sald that the Elamtn‘f ran across his piece when it was discharging
or had set forth the case with the circumstances so s it had appeared
to the court that it had been inevitable, and that ihe defendant had
committed no negligence to give occasion to the hurt"—indicate that
liability would have been imposed upon an actor guilty of much less
than what is today required to establish negligence.

And so things continued until the 19th century, with liability in tres-
pass being imposed upon actors who had caused harm in a series of
cases suggesting that inevitability of the accident and lack of any fault
ujxin the part of the defendant would have constituted justification
and a defense against liability. BFinally, three American courts, relying
in large part upon dicta from earlier cases, anncunced the .Proposmon
that liability could not be imposed unless the actor were guilty of some
fault or neglect. ¥ Of the three," the decision of the Supreme Court of
Massachusetts in Brown v. Kendallbbecame the most famous, and is
now considered the leading case establishing the necessity of proving
negligence in order to impose liability for accidental injury. erhags
the decision has ?amed that position because of the esteem enjoyed by
its author, Chief Justice Lemuel Shaw; more likely, its prominence
derives from the fact that it clearly imposed the burden of proving
negligence upon the plaintiff rather than leaving the absence of negli-
gen_ce_ something to be proved by the defendant, as the other two
ecisions suggested. 10 Several years later, in England, comprehensive

11. Weaver v. Ward, 80 F.ng. Rep. 284 (K.B. 1616). - .
M See the cases set out in the Appendix to wigmore, REOXEUIfty for Tortios
Its lJarv. L. Rev. 441, nt 4S6-63 (1894). Se O. Holmes,

Ini Common Law 85-88 (1881).

1* Vincent v. Stinehour, 7 Vt. 62 (1835); Harvey v. Dunlop, 39 N.Y.C.L.R. 193
MtiJ); Brown v. Kendall, 60 Mass. (6 Cush.) 292 (1850).

15, 60 Mass. (6 Cush.) 292 (1850).

15 In Vincent v. Stinehour, 7 Vt. 62, 65-66 (1835) th” court said: “To prevent any
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review.? of precedent led to a clear statement that, where an act causing
harm is neither intentional nor negligent, there will be no_recovery,
even though trespass would have been the right form of action if one
had been maintainable.I7 But even as late as 1989 an English trial
court was called upon to determine that a complaint did not state a
cause of action where it alleged an 'ULUW. caused br the defendant
Wlftlh(%ué s%ecn‘ymg that the harm was either intentionally or negligently
inflicted.

As early as the 14th century, however, Iiabilit?; for causing harm
could be established in an action of trespass on the case by showing
that the conduct of the defendant was negligent. This action was de-
vised in order to provide a remedy for harm caused by misfeasance
in the performance of an obligation which had been undertaken.DIn
time, trespass on the case came to lie for the doing of any unlawful
act, provided tho damage sustained was “consequential” rather than
“immediate.” DAt that time it was fatal error to proceed by case if the
harm had been immediately caused hy the defendant;2 however,
shortly hefore the American courts developed the modern negligence
principle, an Enghsh court decided that a plaintiff might make negli-
gence the ground of an action on the case even where the injury had
een “immediately” caused by a negligent act.2In effect, one could
waive the trespass and sue for negligence. The effect of the mid-19th

century American decisions was to merge the substantive law of tres-

pass and case, and to impose upon plaintiffs who relied upon trespass

abuse of this protection [against liability for barm involuntarily occasioned), n person is
accounted negligent or careless, and blame Is imputed to him, if he docs not use an
extraordinary degree of circumspection and prudence, greater than is commonly prac-
ticed, and it lie might have prevented the accident.” In Harvey v. Dunlop, 39 N.Y.C.L.R.
193, 195 (18-13), the plaintiff had argued that the onus lay on the defendant to show
that the Injury had not been done wrongfully or carelessly. The highest New Vork
court agreed, but concluded that the jury might have readied such a determination
on the evidence.

17. lloimes v. Mather, [IS75] L.R. 10 Ex. 261; Stanley v. Powell, [1891] 1 Q.B. 86.

18. Fowler v. Lanning, [19S9J 1 All. E.K. 290 (Q.IL). Probably plaintiff's counsel
was attempting tc put on the defense the burden of showing freedom from fault.

19. 3 W. HoLiiswORTti, A History oir English Law 429-34 (3d cd. 1923).

20. lJlackstone, J., In Scott v. Shepherd, 1773. 3 Wils. 403, 95 Eng. Reprint 1124; 1 J.
Cihtty, Pleadings 148 (16 Am. Ed. 1883).

21. Day v. Elwards, 5 JR. 618, 101 Eng. Rep. 361 (K.B.1794).

22. Williams v. Holland, 131 Eng. Rep. 818 (C.P. 1833).
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theory the same burden which they formerly would have had to carry
in an action on the case.3 .

Why the change took place must, of course, remain a matter of
speculation. It has been suggested that Chief Justice Shaw may have
been motivated by a desire to make the risk-creating enterprises of a
developing industrial economy less vulnerable to liability than they
had been under the earlier common law.21 This suggestion has been
countered with ithe observation that Brown v. Kendall, which Shaw
used as the vehicle for changing the law, involved not industry but
instead the actions of private persons engaged in separating two fight-
ing dogs,"11t seems unlikely that Chief Justice Shaw shrewdly selected
the case in order to disguise the ends to be served by changing the
law; but it seems equally unlikely that he could have written the deci-
sion without considering what the contemporary conditions of society
suggested as appropriate standards for allocating responsibility for un-
intentionally caused harms. _

Indeed, the common law tres(;)ass rule was probably well suited to
the conditions which prevailed during its evolution. Most energy
sources at that time were either human or familiar domestic animals,
the implements used in labor and recreation were relatively uncompli-
cated devices operating on elementary mechanical principles. One who
directly or immediately harmed another by his active conduct probably
had departed from community standards of behavior much in the same
way that one who is negh%ent foday departs from the standard of the
reasonably prudent man. Proof of “immediate” causation was then a
satisfactory standard for allocating responsibility for harm. It did not
have a disruptive effect upon society, and did not deter or misdirect
otherwise desirable economic activity. S

The development of industry and transportation using steam and
other sources of power, and the development of new products and de-
vices, changed the situation, One need onlg read a description of the
operation of steam locomotives prior to adoption of the air brake to

23. Gregory, TegEss 10 Njigete lo Asdute Lidality, 37 va. L. Rrev. 359, 366
(1951).
| .
2t 10 Ao e Halae © Saw D 2 An Ikl Brpect In A

Tay\An so cornell L.Q. 191, 208 (1969).
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realize what costs might have been imposed upon railroads if liability
for harm were to be determined by the common law trespass rule:2

Pown to t%ar 183 t‘we brake sgstem remained very much ,aj
It was. In when rﬁl\ga%/s, Were first adaRted to commercia
operation. Even touq efalled |mRroveme s co.verJnP struc-
tural items had peen Incorporated, the essentgil 8r|nC|p es were
the same. Those In cha‘ge ftt?e Iocomot\ve had no direct control
over die brake manipuldtion of the vehicles com r|s|n%vthe train.
%om Ications between en m_em%n cn die locomotive Who senses
ted?Pger % the. Ea eman in t ecar% whé) drew up the cables
Was efrected by whistle ?I nals in case of sudden ?mergenc . The
first action was to signal danger apd.to this ts]|gna the ral c.rev(\!
was instructed to reSpond with celerity, Each operation re%uwe
time and every second of time represented many feet of space.

Moreover, about the only safety measures which the railroads could
use at crossings were warning Signals by whistle and bell.Z" As one
commentator colorfully put it some time ago: 8

Earlg railw;_/ traini in garticular were notable neidi?r for speed
nor safety. They k(“ q ng/ objl?ci from a Mi |sﬁer of State to a
wandermé cow, and this naturally reacted on the law.

Predictably, the reaction of the law was not strict condemnation of
this activity which offered escape from the slow, uncomfortable and
jolting transport by stage over mud-filled roads,Dand which promised
development of the nation's rich resources deposited over thousands of
miles of virgin territory. The negligence standard provided a legal
environment in which rail transportation could grow and prosper. It
aided other branches of industry and commerce as well.

The H]ud|C|a| response to the question of the liability of one who
causes harm by handling a new and relatively unknown” material sug-
gests a similar adaptation of law. The Nitroglycerine Case involved an
explosion which occurred soon after “a gentlemen by the name of
Noble” [sic] suggested that nitroglycerine might be used for blasting

o) Sir-cox, Safety in Early American Rajlway Ofepations: 18531871 (1936),
quoted in Malone, e Fomatne B2 Orﬁhmyhhjlgﬂm 41 111. L. Rev. 151
nt 161 &1946) [hereinafter cited Malone).

27. . .

28. winfield, Tre Hstory of Ngigae intre Law of TOrts 42 L.Q. Rev. 184, 195

(1926).
29. %Malone, I XAnote 26, nt 153-S4.
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Purposes.Z{)Emponees of the defendant express company had under-
taken with hammer and chisel to open a case, from which some un-
identified “sweet oil” was leaking. The explosion which followed did
severe damage to the bwldmlg in which the express office was located.
The defendants were not held liable for the harm done, even though
it resulted “immediately” from the actions of the employees. Chief
Justice Shaw’s opinion in Brown v. Kendall provided the basis for
holding that the directness or remoteness of the consequences of the
defendants’ act related only to the proEer form of action, and not to
the basis of liability. Negligence was the standard by which liability
was to be determined. Coupled with the then prevailing notion that a
manufacturer was not liable absent privity of contract 3 the decision
mﬂnmcantly aided preparation of the legal environment fo,r_ an economy
which would be producing and using new and unfamiliar products
whose composition or principles of operation were not generally known.

The restructuring of the legal environment for the industrial age
was not accomplished solely through reformulation of the rule con-
cerning liability for trespass. As Professor Malone has effectively
demonstrated, @ the concept of contnbutorx negh&;ence a5 a bar to
recovery rose to prominence in response to the need for a legal system
compatible with the demands of a growing industrial economy. The
unimpressive opinions in Butterfield v. Forrestor, 3 uniformly reco?-
nized as the fountainhead of contributory _negh?ence theory, could
hardly have prompted such widespread proliferation of the doctrine
had it not been the case that some additional bar to recovery was con-
sidered necessary and aPpropnate to the times. The entire population
stood to benefit from the workings of an industrial economy, and
society could not afford to burden itself with compensating those in-
dividuals who were so unfortunate as lo be injured accidentally by
an instrument of progress.3t ,

Thus it appears that r significant chan?e in tort law was made by
abandonment of the strl t liability -ule of common law trespass, and
substitution of the principles of negligence law in cases involving un-

30. 82 U.S. (15 Wall) 524, 529 (1872).

31. Wintcrbottom v. Wright, 152 Eng. Rep. 402 (Ex. 1842).

32. Malone, YfIAnote 26.

33. 11 East 59, 103 Eng. Rep. 926 (K.B. 1809).

34. See L. Green, Traffic Victims: Tort Law and Insurance 33-34 (1958).
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intended consequences. That this change took, place within the last
one hundred and fifty years is in itself evidence that strict liability is
not a principle alien to Anglo-American tort law. Perhaps even more
persuasive evidence is the fact that strict ||ab|I|tK is applied as the
principle for determining responsibility for much harmful conduct
within the area of tort law. Strong eddies and cross-currents developed
in response to the changes in liability for unintended consequences,
?n(%, to extend the metaphor, it seems possible that the tide has begun
0 turn.

An example of strict liaility derived from the early common law,
but still of vitality, is the rule imposmg liability upon one who inten-
tionally enters onto land in the possession of another, even though
under a reasonahle mistake.DOf course, a distinction exists between
consequences which are intended, tI|ough"brou%ht about by mistake,
and c_ons_e_cluences which are unintended. But the significant point is
that liability may be imposed for trespass even thouHh a reasonaple
man might have made the same mistake. Moreover, the li .ty of a
trespasser extends to all harm which be in fact causes to the land, the
possessor, or members of the possessor’s household, without regard to
Whether the trespasser acted in @ way which was intentionally wrong-
ful, reckless, or ne%hgent.S) Perhaps the preservation of this rule of
strict liability can be attributed to our unexamined retention of the
early common law zeal for protecting interests in land; or perhaps
no social purpose equivalent to that of freeing industry from judicial
restraints has been advanced on behalf of trespassers to real property.
The consequence is, at any rate, that one may be held liable for harm
calgse% without fault other than entry based upon a reasonable mis-
fake.

35. 1 Restatemen (Second of Torgs §164g19 5&; 3. Flemino, Tiie L f
rons HAE TR Thaeepnd of Tonts S, I6LUISBRL o, Flemine: ey Loy o
w., Prosser, The Law of Torts 74 Ed cd. 1964),

36. 1 Restatement (Second) of Torts ? 162 (1965); J. Fleming_IL The Law o
Torts 38_(3d cd. 196511; 1F. H rHer & F. James, The LaW of 10 1
Prosser, The Law of Torts 67 il3 cd. 1964).

. lllustration 2 to § of | Restatement (Second) op Torts is as follows:

2. A is driving his car along the highway in a neighborhood with which he is
unfamiliar. lie asks 13 to direct him to a certain town, li tells him that lie can
take a short cut through a private road over which the public is not accustomed
to travel, which X3 asserts to he upon his own land but which, in fact, is on tiie
land of C. While driving caiefuily along the road, A runs over D, C’s tlucc-ycar-
old child, who suddenly dashes out from the bushes which border the road. A is

f
rts 29 (1956); W.
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Strict liability is still imposed upon one who removes the naturally
necessary lateral or subjacent support of land in the possession of
another thereby causing subsidence of the land, both for damages to
the land and for any damage to buildings or artificial conditions
thereon.BIn fact, Tentative Draft Number 15 of the Restatement of
Torts Second recently proposed to increase this protection for support
of land by imposing strict liability for subsidence of land caused by per-
sons otherwise privileged to withdraw subterranean water, oil, minerals,
or other substances from under the land. P Liability for harm caused
by the subsidence of land which would net have taken place but for
the weight of buildings upon it is determined by principles of negli-
gence, ADbut the total picture is one of broad exposure of land exca-
vators to strict liability. Again, the reason for the strict ||ab|||t¥ may
be an unexamined retention of the common law’s zealous E)rot_ec lon of
interests in land, but the result is that one may be held liable for
ttwmte?ded consequences caused without fault other than that of being

e actor.

The early common law also recognized a strict Iiabilitr for harm
done by trespassing animals, although liability apparently could be
avoided by surrender of the animals.4LIn time, this liahility became
personal to the Foss_essor of the animals, and thus became more nearly
a rule of sirict liability c_omParabIe to those discussed previously. The
applicability of this strict liability rule to conditions in the United
States was a matter of some doubf during the formative stages of this
nation, but today, even in {ur|_sd|c_t|ons in which it was judicially re-
jected, it has since found legislative acceptance in various forms c'
fencing siatutes.Z2 Once again, the appropriateness of strict liahility
seems to have turned upon how well the particular rule has suited the
needs of the community, rather than upon any phllosthmal conclusion
?s tlo whether the possessor of an animal, for example, was guilty of
ault.

subject to liability t- end to C.
38.” 4 Restatement 'okts 8J 817,820 (1939) 1F. Harper & F. James, The Law
of JortsS 127 (197
39, Restatement ( ,ond) or Torts 88 818 (Tent. Draft No. IS, 1969).
Z‘-? 4 Restatemeni _.f('l:'orts §| 819, 8?%23129:}9; 881 ihility /o
. 0. Holmes, The Common Law - . Wigmore,
Tt g A0 S Hetory TR L Hev, 315 %2 ds&q&lsggzl(? ; sty

X F. Harper . James, The Law of Torts 5 49 1956 .



Washington Law Review

There are other rules derived from early common law precedents
which also may aPpro riately be considered rules of strict liahility
within the body of tort law. For example, a bona fide purchaser of
stolen property s strictly liable to the true owner for its value, regard-
less of the care and prudence he may have exercised in ascertaining the
title of the vendor.8BThis liability is |mﬁosed without regard for the
relative fault of the owner in exposing the goods to the possibility of
conversion.Z4Another rule of law holds a bailee liable for misdelivery
of propew, regardless of his good faith or his freedom from negll-
gence.zo Moreover, in order to ayoid an otherwise insurmountable
ohstacle to recovery, tire usual rule is that a bailor may establish a
Prlma facie case simply by proving that he delivered the P{operty, and

hat the bailee either failed to return it, or returned it in damaged
condition.£DThe same reasoning underlay the common law rule, now
embodied in the Interstate Commerce Act, making a carrier liable for
damage to ?oods transported unless it can show that the damage was
caused soIe% by an act of God, the public enemy, the shipper himself,
a public authority, or by tire inherent nature of the goods.47 The con-
sequence is that a carrier may be held liable even though it was guilty
of no negligence. Except where modified by statute, a similar strict
liability has been imposed upon hoteis and innkeepers for the loss or
destruction of the goods of ﬂuests.ZBIt might be objected that these
arc rules of property law rather than tort law; but such an argument
smacks too much of the fine analysis formerly applied in determining
the correct form of action for obtaining redress for harmful conduct.

If instead one m.ar avoid that perspective of the law, it seems quite
certain that the strict liability effect of the respondeat superior doctrine
is one of the most important principles of liability for tortious conduct.
Early commentators described it as such,ZDand the fact that the doctrine

43. R. Brawn, Tiie Law op Personal Property 231 (2d ed. 1955) [hereinafter cited
as Brown]; SeUniform Commercial Code §2-463.

44, Bro™Mn, note 43, at 241-42. Restatement (Second) of Touts § 234 (1968)

5. Brown, note 4 , at 3L 1F H r & 'E._James, The Law of To
5 gREP, RNt b, A S el T Gl T T o

46, Brown note 43, nt 359-75; Restatement (Second) of To 5 328A,
conent_ﬁV\(lg,%)l tatement ( d) of Torts

. Missouri Pac. r.r. v. Klmore & Stnld, 377 u.s. 124 Fl%zé). ,
48. Brown, nrf.te 43 nt 48%—87., Innkeepers Pre nforqe a greater opportunity
than carrjers to escape |agj It \%s owg%free om from negligence;
49, ngvrvore, Jortios Ads: , [ Harv. L. Rev. 383
(1894), "W, Bi.ackstonk, Commentaries 429-32 (17th ed. 1830).
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seems to fit more neatly into the law of agency is no reason for de-
emphasizing its operative effects in the Jaw of torts. The liability of an
employer for the tortious conduct of his employee Is a strict liabilit
imposed without reqard to the fault of the employer. It makes no dif-
ference how careful the employer is in recruiting his workers, how
carefully he trains them, or how carefully he supervises their activ-
ities. If an employee commits a tort in the course of his employment,
his employer Sliable. o _
Another rule of liability without fault which is frequently consid-
ered an element of agencr law, but which is also clearly a principle for
determining liability for tortious conduct, is that imposing liability for
harm done by carefully selected independent contractors Performmg}
non-delegable duties.&This liahility is not simply a development o
the strict liability imposed for engaging in abnormally hazardous activ-
ities, for it extends to activities which are not so classified.8L Other
Frlnu_ples of vicarious liability, such as the .fam|IP/ car doctrine,@may
ikewise be considered to permit tiie imposition of liability for tortious
conduct without proof of fault. While it is true that in mani/1 of these
situations, someone has been at fault in bringing about the harm suf-
fered, for J)resent purposes the significant point is that liability may
be imposed on one who was without fault. . o
The employment relationship offers other illustrations of liability
without fault. For example, the obligation imposed in admiralty upon
an employer of seamen, to furnish maintenance and cure for seamen
who fall sick or arc injured in the service of the vessel, is a strict
liability imposed without regard to the fault of the employer.@ Far
from meeting disapproval in modern times, this principle "has heen
codified by the Jones Act, which broadens the rights of seamen.
Moreover, the enactment of workmen’s compensation acts throuPhout
the United States reflects the conclusion that imposition of strict liabil-

50. Hestatkmknt (Second) of Torts 85 4162713 (1965).

51. Hr.TATLMKNT (Second) of Torts § 417 (196S) (Work dono In a public
place) 8 418 (Maintenance of Public Highways) 88 419, 421 (Repairs which n lessor
is under a riuty (o his lessee to mnke) § 422 (Work on buildings nnd oilier structures on
land) 8 425 (Repair of a chattel supplied or land held open to the public ns a place
of business).

52. 2 F. Harder & F. James, Tiif. Law of Torts 1419-24 (1956).

53. Cnlmnr Steamship Corp. v. Taylor, 303 U.S. 525 (1938); The Osceola, 189
U.S. 158 (1903).

54. 46 U.S.C. 688 (1964).
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ity upon employers is an appropriate way to deal with industrial
accidents. L _ _
Defamation is, of course, an intentional tort insofar as it r pares
an intention to publish the defamatory statement, but it is oftea illus-
trative of liability without fault. Except for constitutionally protected
statements concerning public officials, public figures, and matters of
public interest,@liability may be imposed because a statement, inno-
cent on its face, was rendered defamatory by facts not known to the
defendant nor discoverable by him in the exercise of reasonable care.5
Liability ma¥ likewise be imposed even though the defendant did not
intend to defame the plaintiff, and had no reason to know that his
statement would be_defamator*_.EBIn short, one who publishes a defam-
atory statement will be held liable to one injured without regard to
whether the publication could be said to be the product of fault.

An innocent misrepresentation made by a party to a business trans-
action may also give rise to liability irrespective of the good faith or
reasonable belief of the defendant. B)Prosser lists eighteen jurisdictions
which have adopted this rule of st'ict liability, and su%gests that in
other jurisdictions such a rule is in fact applied, although disguised in
the more traditional language of fraud through the_use of presumptions
or fictions concerning the defendant’s state of mind.@The rule may
also have heen made effective with respect to the sale of securities by

Section 17(a) of the Securities Act of 1933 and Rule 1005 of the

55. 2 F. llabpfii &F. James, Tub Law op Torts 730-33 (1956); W. Prosser, Tire
Law op Torts 554-58 (3d cd. 1964).

56. New York Times Co. v. Sullivan, 376 U.S. 254 (1964); Time, Inc. v. Hill, 385
U.S. 374 (1967); Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967).

57. 1 F. Harper & F. James, The Law op Torts 8 S.S (1956); W. Prosser, Tiie
Law op Torts 791-92 (3d cd. 1964). A lending example b n Scottish case, Morrison v.
Ritchie St Co., 39 Scot. L.H. 432 (1902), In which the defendant published ns a routine
social item a false report that plaintiff had become tho mother of twins. Plaintiff had
been married only a few weeks, but this was unknown to defendant. Defendant was
held liable. Care or the lark of it went only to affect damages.

58. F. Harper & F. James, note 57, at 8 5,7 (1956); W. Prosser, The Law or
Torts 791 (3d ed. %%?1) A leading example is the ense of Jones v. E. Hulton St Co,
[19091 2 K.B. 444, | [19101 A.C. 20, in which dcfendnnt published what it intended
to be a fictitious account of immoral behavior of one Artemus Jones on the beach at
Dieppe. A real Artemus Jones wns held entitled to recover despite defendant's lack of
Intent to defame any living petson.

59. 1F. Harpfr St F. James, The Law op Torts 5 7.7 (1956).

60. \V. Prosser, The Law op Torts 724-29 (3d cd. 1964).
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Securities Exchange Commission’ Regulations pursuant to the Secur—
itiesAct of 1934.0L

One of the more spectacular changes in tort law in recent years has
been the adoption of a rule imposing strict liability upon sellers of
defective products for the harm caused by the defect. Soon after the
leading decision of the Supreme Court of New Jersey in Henningsen v.
Bloanfield Motors?2 this rule of strict liability was adopted in many
other jurisdictions.®8 So swift was this change to the rule of strict
liability that the reporter and council for the Restatement (Second) of
Torts urged abandonment of a section approved in 1962 limiting such
strict liability to products designed for intimate bodily use, and adop—
tion of a broader version applicable to all products so that the Restate-
ment Second) of Torts would not be out of date when published.®4
The broader version later obtained the approval of the Institute, and
now appears as Section 402A of the Restatement (Second) of Tarts.
This strict liability has been further extended to defects in housing
produced by a mass developer of housing,®6 to the lessor of a rental
truck, and to the manufacturer of a demonstrator model for injuries
received before purchase.07 This general and rapid acceptance of strict
liability reflects a judicial consensus that the rule is more appropriate
to the present day economy than was the old rule, which imposed a
burden upon the injured party to prove negligence on the part of
the manufacturer or seller of the product.

There remains to be noted the strict liability imposed upon those
who engage in extra-hazardous or abnormally dangerous activities.
This is probably the type of .strict liability which most readily comes
to mind when the subject of strict liability is mentioned, perhaps be-

Siﬁl%'ylds nhoider, Sienter ad Rdiae & HaaEn B.WS Sut @rﬂ:

e 5 4 Corp. I’rac. Comm. 27 (1903).

62. E N.J. 358, 161 A.2il 69 (1960).

63 y, Greenmail v. Yuba Power Products, Inc., 27 Cal. Rptr. 697, 377 P.2d 897
(1962); Goldberg v. Kollsmar. Instrument Corp., 12 N.Y.2d 432, 191 N.E.2d 81 (1963);
Dlppcl v. Sciano, 37 Wis. 2d 443, 155 N \W.2d 55 (19 ; Imer v. Ford Motor_ Co.
75_p5yr_1. 2d 522, 452 P.2d 729 (1969). Prosse(r, Qlﬁé ﬁi >~ te &Hﬂ (Gnat
Lidality to the GYBUT®), 50 Minn. L. Rev. 791 (1966).

64. Restatement (Secgld) of Torts § 402A (Tent. DraftNo. 10,1964).

65. Schipper v. Levitt sons, Inc., 44 N.J. 70, 207 A.2d 314 (1965).

66. Cintrone v. llerlz Truck Leasing nnd Rental Service, 45 N.J. 434, 212 A.2d 769
(1965).

67. Delaney v. Towmotor Corp., 339 F.2d 4 (2d Cir., 1964).
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cause several generations of lawyers have how been- exposed to torts
courses in which this type of liability was discussed as a contrast to
basic negligence principles. Traditional discussion of the subject begins
with analysis of the decision in Rylands v. Hetder,@even though the
opinions in that case reveal that the judges had no intention of chang—
ing the law or providing remedies beyond those which had existed for
centuries under English law. In any event, the principle of liability
without fault applied in that case had a ready adaptability to cases in—
volving harm caused by the powerful devices and products of an indus—
trial age. Although a number of courts have avoided specific application
of Rylands v. Fletdher to problems of this sort, in fact a principle of
strict liability for extra-hazardous activities has become accepted doc—
trine in American law.00The c* iginal Restatement gj Torts incorporated
the principle of strict liability for what were called “ultrahazardous
activities.”OWith a change of terminology to “abnormally dangerous
activities”7L and recognition that the liability should attach even though
the activity might be perfectly safe if the utmost care were used,?”2
this principle will be carried into the Restatement (Second) g Tarts,
where twill be extended even further to cover harm caused to property
or persons on the ground by the ascent, descent or flight of any air—
craft.73

In a number of respects, even liability imposed on a negligence basis
is in fact a liabilitywithout fault. The standard of the reasonably pru—
dent man is an objective standard which ignores many considerations
which would be involved in determining whether there was moral or
ethical fault on the part of the actor.74 Deviations from that standard
arc made at the peril of the actor, as arc the deviations from community
standards which take place when one engages in abnormally dangerous
activities. Certainly there is no moral fault on the part of a man who
for more than 30 years has driven carefully and without accident, but

-68. 3Hurl, 8C (Ex. 1R6S); [1866] L.R, 1 Ex. 26S; H868] L.R. 3 H i. 330.

69. 2F.Harper & F. James, The LAW op Torts S 14.4 (1956); W. Prosser, The i.aw
op Touts S23-32 (3d cd. 1964).

70. 3 Restatement op Torts 8§ $19-24 (1938).

71. Restatement (Second) op Tor i § S19 (Tent. Draft No. 10, 1964).

72. 1d. nt § 520.

_7?. Restatement (Second) op Torts 5 520/1 (Tent. Draft No. 12, 1966)

OA (Tent. Draft No. 11, 1965) nnd 5 520A (Tent. Draft No. 10, 196

14, EBscavey, NSISETS SHethe or CHENG 41 Harv. L. Rev. 1 (1027).
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who, distracted by concern for the health of his hosEitalized wife, drives
through a stop sign and collides with a person who had the right of
way. et such a man would be deemed negligent because, considering
only certain aspects of his conduct, he created unusual and unreason-
able risks. Even insane persons are liable for ne%llgently inflicted harm
and their conduct is judged by the standard of the reasonab(ljy _lgrudent
man, although it is beyond their power to meet that standard.

At times, allocation of the burden of proof in negligence cases may
also impose liability upon one whose fault has not in fact been estab-
lished. Thus the established principle that an unexcused violation of
a criminal statute constitutes negligence per se places the burden of
establishing excuse or justification on the defendant, with liability fol-
lowing if such is not established. 0 Even when the violation of the
statute can never be excused—as with the Federal Safety Appliance
Act, 77 for example—liability may be imposed although a total evalua-
tion of the cirucumstances would lead to the conclusion that there was
no fault. In some jurisdictions, the effect of res ipsa loquitur is to create
a presumption of negligence which stands unless rebutted, Band hence
supports liability where in fact there was no fault. Where the more
usual version of the doctrine is followed, and res ipsa loquitur simply
creates a permissible inference of negligence, Dthere is still the possi-
bility that a jury will draw that inference where in fact there was no
negligence.

CONCLUSION

This review of the field of tort law indicates that if regard is given
to the various types of problems encountered, rather than the number
of cases Eendmg on court dockets, strict liability is athed more often
than negligence as the principle which determines liahility. It is neither
a mere vestige of primitive law, as indicated by its recent judicial
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and legislative applications, nor a new and untried development. It is
a principle with adaptability to serve the needs of society in a variety
of situations. Apparently no set formula can be derived as to when strict
liability constitutes the appropriate principle of liability, but some
ohservations may be made about certain common features of the situa-
tions in which strict liahility is applied.

One of these common features is that the person harmed would en-
counter a difficult problem of proof if some other landard of liability
were applied. For example, the disasters caused by those who engage
in abnormally dangerous or extra-hazardous activities frequently de-
stroy all evidence of what in fact occurred, other than that the activity
was being carried on. Certainly this is true with exPlosmns of dynamite,
large ?ua_ntltles of g?asolme,_or other explosives. It frequently is the case
with falling aircrait. Tracing the course followed by gases or other
poisons used by exterminators may be difficult if not impossible. The
explosion of an atomic reactor may leave little evidence of the circum-
stances which caused it. Moreover, application of such a standard of
liability to activities which are not matters of common experience®is
well-adapted to a jury’s limited ability to judge whether proper pre-
cautions were observed with such activities. _

Problems of proof which might otherwise have been faced by ship-
pers, bailors, or %uests_ at hotels and inns certainly played a significant
role in shaping the strict liabilities of carriers, bailees, and innkeepers.
Problems of proof in suits against manufacturers for harm done by
defective products became more severe as the composition and design
of products and the techniques of manufacture became less and less
matters of common experience; this was certainly a factor brmgmg
about adoption of a strict liability standard.& Superior knowledge an
difficulties of proof are frequently mentioned as justifications for appli-
cation of the res ipsa loquitur doctrine.

Another common feature of situations in which strict liability is im-
posed is that the conduct giving rise to liability is not one which it
would be socially desirable to prohibit or enjoin, so that the giving of
a remedy to a plaintiff threatened with harm must be delayed until

tl. Restatement op Torts § 520 (1939).
81. a.aynor, J., concurring in Escola v. Coca Cola Bottling Co., 24 Cal. 2d

453, 461, -50 1Vd 436, 440 (1914).
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harm has actually occurred. This is certainly the case with abnormally
dangerous activities, the keeping of domestic animals, the removal of
lateral or subjacent support for land, the publication of statements or
views which may be defamatory, and the flight of aircraft over land.

Another very important common feature is that strict liability serves
a compensatory function in situations where the defendant is, or
through the use of insurance may become, the financially more re-
sponsible person. Certa'uly this underlies the strict liability of the
respondeat superior principle, the family car doctrine, and other
vicarious liabilities. It is also true of a manufacturer’s liability and the
liability of one engaging in abnormally dangerous activities, and is
generally true of common carriers and innkeepers (rather than shippers
or guests), as well as those who engage in excavating activities which
remove lateral or subjacent support. The consequence of imposing such
liability in these situations is usually to pass the cost of the beneficial
activities on to those who enjoy its benefits.

A number of the situations in which strict liability is imposed involve
a type of conduct which can be defined with sufficient precision to
ensure that application of a strict liability principle will not produce
miscarriages of justice in a substantial number of cases. This is ap-
parent with respect to those who engage in abnormally dangerous activ-
ities, manufacturers, persons who remove lateral or subjacent support,
the keepers of domestic animals, shippers, bailees, innkeepers, bona
fide purchasers of stolen property, publishers of defamatory statements,
and persons violating statutes.

If the activity involved is one which can be defined with sufficient
precision, that definition may serve as an accounting unit to which the
costs of the activity may be allocated with some certainty and pre-
cision. Precise definition of an accounting unit makes it possible to use
actuarial techniques for accumulating loss experience, thus rendering
the activity appropriate for service by insurance institutions.

Of course, not all activities to which these general observations might
apply arc now governed by a rule imposing strict liability for harm.
Automobile accident claims settlement and litigation is a prime ex-
ample of an area to which the principle of stiict liability might be
applied with benefit, but in which negligence standards still prevail.

The problems of proof involved in automobile accident litigation
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under a negligence standard are so great that it is only blind optimism
in a large number of cases to hope that what in fact occurred will be-
come known. Modern highway traffic situations may attach critical
significance to such factors as lines and markers painted on a road sur-
face, relative positions of rapidly moving vehicles, presence and color
of steady or flashing lights, and very short time intervals. On-the-
sccne observations are ordinarily made by untrained persons, who
were not prepared for the event which transpired. The event may
have been so shocking that it had effects upon both their psyche and
memory. Moreover, the determination is not based upon what these
untrained persons in fact observed, but instead turns upon what they
remember of what they observed perhaps two or three years earlier.
Even these memories do not control the final judicial decision, be-
cause that depends upon what jurors can remember perhaps two or
three days after having heard the poorly remembered and conflicting
accounts of witnesses, who may have been neither articulate nor pre-
cise in their use of language. As with a number of other situations in
which strict liability provides an appropriate rule, one may be able
to say confidently only that the parties were engaged in a particular
activity—i.e., the use of motor vehicles.

Given the values of our society, high speed traffic is a necessity
of the day. It cannot be prohibited, and those threatened by it must
await harmful injury before seeking a remedy. The owner of an auto-
mobile lias by its acquisition demonstrated a financial capacity mak-
ing it possible for him at least to purchase insurance to absorb any
loss caused bV its operation. So much of our affluence is devoted to
automobiles, there is little doubt that, taken as a whole, the activity
can afford to bear all the costs of harm which arc factually connected
with it. If insurance is made compulsory its cost becomes a cost of
transportation, and thus is passed on to those who benefit from the
use of automobile transpo-tntion. The activity involved—the use of
motor vehicles—is one which can be defined with sufficient precision
to ensure that strict liability will not be imposed unjustly in any sig-
nificant number of cases. Finally, it is an activity for which there :s a
wealth of statistical data, making it possible to use the actuarial tech-
niques which facilitate the use of insurance.

It should be no surprise, then, that in recent years a number of
proposals have been made to deal with the problem of distributing
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the costs of automobile accidents upon some basis other than fault.8
This is not the proper occasion to review or evaluate these various
plans, or to determine whether the optimal scheme would be to impose
strict liability -without regard to fault or to utilize some type of acci-
dent insurance. But it may be said with a certain confidence that, in
the foreseeable future, some principle or principles of liability with-
out fault will substantially replace the principles of negligence law
in automobile accident claims settlement and litigation. When this
occurs, the principles of negligence will have lost the dominant posi-
tion they now occupy in tort law due to the frequency of automobile
accidents.

82. R. Keeton & J. O'Connell, Basic Protection for the Traitic Victim (1965),
L. Green, Traitic Victims: Tort LAW and Insurance (1958), Mortis and Paul, The
Financial Impact o] Automobile Accidents, 110 U. Pa. L. Rev. 913 (1962); A. E hren-
zweio, Full Aid Insurance for the Traffic Victim (1984) For a description of
these and other proposals, sec R. Keeton and J. O’Connell, supra, at 124-219. For a
Contrary Vie\N, see W. Bium S Il ICalven, Pudlic Law PEnsrF,cnvES on @ Private
Law subject (196S), first published in 3L U. Cm. L. Rev. 641 (1964).
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JUDICIAL ACTIVISM IN TORT REFORM:
THE GUEST STATUTE EXEMPLAR AND A
PROPOSAL FOR COMPARATIVE NEGLIGENCE

Courts have a creative job to do when they find that a rule
has lost its touch with reality and should be abandoned or
reformulated to meet new conditions and new moral values.1

l. Introduction

The California Supreme Court in its comprehensive efforts
to reform tort law has fulfilled Justice Traynor’s challenge: tort
law has been shaped and reshaped by the hammer blows of an
activist court. The result is a system of law guided by the mod-
ern policy goal of increasing the incidence of compensation for
accidental injury by placing tort liability on the party who is best
able to spread the risk of loss.

Though judicial activism is generally regarded by tradi-
tional legal process scholars as undesirable, in tort law, it ap-
pears to be an appropr ate fulfillment of the historical function
of the common law—to meld the precedents of the past to the
needs and concerns of the present. The California Supreme
Court has most forcefully demonstrated the strength of its re-
solve to reform tort law and fts willingness to employ actiVist ju-
dicial standards to accomplish the reform in the case of Brown
v. Merlo2 which found the California automobile guest statute"
to be unconstitutional. Brown illustrates the vitality of the
court’s resolve to reform and gives evidence of the overriding
importance of judicial policy goals in tort law. Given the magni-
tude of the resolve so strongly shown in Brown, this Comment
proposes that the California Supreme Court pursue its course one
further step by implementing comparative negligence.

One of the primary obstacles to a judicial implementation of

1 Justice Roger Trnynor, Law and Social Change in a Democratic Society,
U. I1l. L.F. 230,232 (1956).

8 8 Cal. 3d 855, 506 I\2d 212, 106 Cal. Rptr. 388 (1973).

8 Tho basic premise of n guest statute is that the driver of a vehicle owes
no duty of ordinary carc to one who rides with him gratuitously. 2 F.
I Anruu & F. Jamgs, Tug Law or Touts § 16.15, at 950-51 n.4 (1956); Id.
at 48-49 (Sunp. 1968). W. Prosser, Handbook op TUg Law op Torts 5 60,
at 382-85 (4th cd. 1971).
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comparative negligence has been the doctrine of judicial restraint
which would severely restrict the judicial law-making capacity.
Brown manifests a high level of judicial activism. Judicial im-
plementation of comparative negligence would not reach even
this level in that it involves modification of a common law for-
mulation.

Brown v. Merlo is an important exemplar of appropriate ju-
dicial activism in tort law and warrants careful analysis. The
California guest statute denied recovery for unaggravated driver
negligence to any person injured who “as a guest accepts a ride
in any vehicle upon a highway without giving compensation
for such ride.”4 The plaintiff in Brown challenged the statute
as a denial of equal protection because a “paying” passenger
would have been entitled to recover on the negligence issue
alone.5 The court agreed. In a thorough and carefully struc-
tured opinion written by Justice Tobiiner, the court found the
guest statute violative of the equal protection guarantees of the
California Constitution0 and the Fourteenth Amendment of the
United States Constitution.

Several aspects of the decision illustrate the activist stance
taken in Brown. First, the court applied a somewhat redefined
standard of equal protection—a standard requiring a “realistic,”
rather than merely a “legitimate,” state purpose which is substan-
tially, rather than merely rationally, supported by the classifica-

4 The California guest statute was passed in 1929. Ch. 787, § 141.75,
[1929] Cnl. Stats. 1580, reenacted, ch. 3, 8 17158, [1959] Cal. Stats. 1655. The
aggravated negligence portions of the statute provided there would he no recovery
"unless the plaintiff . . . establishes that the injury or death proximately resulted
from the intoxication or willful misconduct of the driver.” Id.

5 In October H67, the plaintiff, Drown, wns a passenger in Merlo’s jeep
in Butte County. Unexpectedly the jeep left the road, crossing the center
divider and crashing into an embankment. Brown, seriously injured in the
mishap, attempted to recover dnmagcs from Merlo charging both simple negli-
gence nnd willful misconduct. The plaintiff did not attempt lo exempt himself
from the provisions of the guest statute, though ns the llrown court noted, it
was a usual practice for a guest plaintiff to claim he or she was within one
of the statutory exceptions. The jury heard the willful misconduct issue nnd
decided in favor of tho defendant; plaintiff did not appeal on that cause of
action. The case came to the Supreme Court on an appeal from a summary
judgment for the defendant on the negligence issue.

For critical nnd sometimes nmusing histories of the applications of the
California guest statute, see Lnscher, Hard Imws Make Had Casts—Lots of
Them (The Califoria Guest Statute), 9 santa Ciara Law. 1 (1968); Comment,
Judicial Nullification of Guest Statutes, 41 S. Cal. L. Ruv. 884 (1968).

0 The equal protection guarantees of the California Constitution appear
in Article 1, sections 11 & 21: "All laws of a general nature shall have a
uniform operation”; and "[no] citizen, or class of citizens [shall] be granted
privileges or immunities which, upon the same terms, shall not be granted to
all citizens."
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tion system set up by the legislature.7 In contrast to its approach
in earlier equal protection cases,8 the court in Brown refused to
attribute to the legislature a “theoretically ‘conceivable,” but totally
unrealistic, state purpose that might support this classification
scheme . . . Thus the California Supreme Court, perhaps
following the lead of the United States Supreme Court in recent
equal protection cases,10 adopted a more activist equal protection
standard of review than had been traditionally followed in cases
not involving suspect categories of classification or deprivations
of fundamental interests.11

Second, the court in Brown overtly measured the rational-
ity of both the purpose of the statute and the effectiveness of
its classification system against common law judgments made by
the court in recent tort cases. In Brown, common law stand-
ards of rationality were made determinative of constitutional ra-
tionality; the guest statute fell because it was directed toward a
purpose and utilized a classification scheme considered and re-
jected by the courts in analogous cases.12 Thus, the court made

1 8 Cul. 3d at 865 & n.7, 506 P.2d at 219 & n.7, 106 Cal. Rptr. at
395 & n.7.

8 In previous equal protection cases the California Supreme Court has
closely adhered to the "dual level test” in reviewing legislative classifications.
Justice Sullivan utilized the two level analysis in Serrano v. Priest, 5 Cal. 3d
584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971) and In re Antazo. 3 Cal. 3d
100, 473 P.2d 999, 89 Cal.Rptr. 255 (1970). See also Purdy & Fitzpatrick v.
State, 71 Cal. 2d 566, 456P.2d 645, 79 Cal.Rptr. 77 (1969). In economic
areas the court has exercised restraint, "investing legislation with a presumption
of constitutionality and rc .uiring merely that distinctions drawn by a challenged
statute bear some rational melationship to a conceivable legitimate state purpose.”
Westbrook v. Mihaly, 2 Cd. 3d 765, 784, 471 P.2d 487, 500, 87 Cal. Rptr. 839,
852 (1970) (emphasis adjed).

Earlier cases using traditional cciual protection review emphasized the wide
discretion given the legislature in making classifications. Sec, e.g., Subsequent
Injuries Fund v. Industrial Accident Comm’n, 48 Cal. 2d 365, 310 P.2d 7 (1957);
Sacramento Municipal Util. Dist. v. Pacific Gas & F.lec. Co., 20 Cal. 2d 684, 693,
128 N\2d 529, 535 (1942). These cases were quoted approvingly in Doard of
Admin, v. Ames, 215 Cal. App. 2d 215, 29 Cal. Rptr. 917 (1st Dist. 1963), where
a more beneficial retirement plan for legislators nnd judges was sustnincd against
an equal protection attack.

For recent changes in equal protection slumlords compare Justice Sullivun's
opinions in Serrano v. Priest, supra and In re Antazo, supra with Swoap w.
Superior Ct. of Sacramento County, 10 Cal. 3d 490, 516 I’.2d 840, 111 Cal.
Rptr. 136 (1973).

" 8 Cal. 3d at 865 n.7, 506 P.2d at 219 n.7, 106 Cal. Rptr. at 395 n.7.

10 See generally Gunther, Foreword: In Search oi Evolving Doctrine on
a Changing Court: A Model jor a Newer Equal Protection, 86 Hauv. L. Rev.
1 (1972) [hereinafter cited as Gunther] and cuscs cited therein.

11 See generally Note, Developments in the Jmw—Equal Protection, 82
Harv. L. Rev. 1065 (1969) (hereinafter cited as Developments]. For recent
developments see Gunther, supra note 10; Tribe, Foreword: Toward a Model
of Roles In the Due Process of Life and Imw, 87 t1arv. L. Rr.v. 1 (1973)
[hereinafter cited ns Tribe].

12 Sec notes 63-96 & accompanying text infra.
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a two-step attack upon the statute. First, in requiring a “sub-
stantial relationship in fact,”13 the court opened to judicial
review the legislative judgment underlying the guest-passenger
classification; second, the court measured the rationality of the
legislative judgment by its own judgments in analogous ommon
law tort cases. Applying this standard of review, the ~urt con-
cluded there was no rational relationship under the traditional
equal protection test, and therefore the guest statute was uncon-
stitutional.

The court in Brown thus appears to have undertaken a
sweeping redefinition of equal protection doctrine and appears to
have countenanced anathema—the superiority of judicial policy
judgments over those of the legislature. However, it is further
apparent that those characteristics of the decision are misleading.
Brown is not good constitutional law; it is, however, sound tort
policy. Indeed the case is best understood as an instance of ju-
dicial activism in the service of the substantive reform of tort
law.

This Comment will delineate the level of judicial activism
in Brown through careful analysis of the court’s use of equal
protection. It will then explain that the activism is both well-
tempered and especially appropriate as a means of reform of tort
law. Finally it will discuss how the judicial implementation of
comparative negligence would further the principles of tort re-
form implicit in Brown and would require even less activism
than the court manifested in Brown.

1. Equal Protection
A . Equal Protection Standards

To appreciate fully the activism implicit in the equal pro-
tection analysis in Brown v. Merlo, it is useful to review tiie stand-
ards ordinarily employed in equal protection cases.1l In general,
the demand for equal protection has always been assumed to ac-
commodate the need of a state to classify its citizens for various
legitimate legislative and administrative purposes. It is difficult to
conceive of legislation which is functional and which does not in
some way classify persons differently. Thus, equal protection

13 This term is taken from Comment, Fundamental Personal Rights: An-
other Approach to Equal Protection, 40 U. CIll. L. Rev. 807, 817 (1973)
[hereinafter cited ns Fundamental Personal Rights], although it has been used
in some lower court opinions as well. Sec, e.g., Boraas v Village of Belli; Terre,
476 F.2d 806, 814 (2d Cir. 1973), rev'd, 42 U.S.L.W. 4475 (U.S. Apr. 2,
1974); Aguayo V. Richardson, 473 F.2d 1090, 1109 (2d Cir. 1973).

> See generally Tussman & tenltrock, The Equal Protection of the Laws,
37 Caijf. L. Rev. 341 (1949); Developments, supra note II.
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traditionally has been said to demand only th"J.a- classification
system encompass “all [and only those] persons who are simi-
larly situated with respect to the [legitimate] purpose of the
law.”10 Justice Tobriner stated in Drown v. Merlo: “The pri-
mary concern of the ‘equal protection’ guarantee of our state
and federal Constitutions, however, is that ‘persons similarly sit-
uated with respect to the legimitate purpose of the law receive
like treatment’ . . . .”10 However, this apparently simple for-
mula requires complex judgments about the legislature’s pur-
poses, the legitimacy of those purposes, and the required degree
of relevance between the classification and the purposes, since
virtually no classification could meet perfectly the general test of
“all and only those.”17 With respect to the relationship between
the challenged classification and the (assumed) legislative pur-
pose, the classification system at a minimum must “be reason-
able, not arbitrary, and . . . rest upon some ground of difference
having a fair and substantial relation to the object of the legisla-
tion, so that all persons similarly circumstanced shall be treated
alike.” 18

Two completely disparate standards of review for equal
protection challenges have been delineated, one of general appli-
cation and the other of special application to cases involving
suspect classifications or touching fundamental interests.10 In
general, the standards differ in both the degree of relevance re-
quired between the challenged classification and the statutory
purpose and the substantiality of the interest allegedly furthered
by the classification.2)

1. Rational Relationship Test3l

This test has been described as “restrained review”22 and as
involving “minimal judicial scrutiny.”23 Equal protection rc-

Tussmnn & tenBrock, supra note 14, at 346.
> 8 Cnl. Id nt 876, 506 \2d nt 227, 106 Cnl. Rptr. nt 403, citing Purdy
& Filzpntriek v. State, 71 Cnl. 2d 566, 578, 456 I\2d 645, 653, 79 Cnl. Rptr.
77, 85 (1969); Reccd v. Reed, 404 U.S. 71, 75-76 (1971).
17 Developments, supra note 7, nt 1076-77.
>8 F.S. Royster Clunno Co. v. Virginia, 253 U.S. 412, 415 (1920).
10 Tbe two level structure, particularly ns it emerged in the Warren Court,
is thoroughly delineated in Developments, supra note 11.
Although Justice llnrinn, dissenting in Katzenbnch v. Morgan, 384 U.S.
641, 660-61 (1966), denied the existence of u dunl level test for equal protec-
tion, most equal protection scholars nre in agreement that such n slnndnrd exists.
See, e.g., Cox, The Supreme Court, 1965 Term, Foreword: Constitutional Ad-
judication and tlw Floatation of Human Rights, 80 Hakv. L. Ruv. 91, 95 (1966);
Gunther, supra note 10, nt 8-9; Developments, supra note 11, nt 1120-23.
21 The textual description of the "rational relationship” test is the tradi-
tional veision, pre-1969 or so.
22 Developments, supra note 11, at 1077.
21 Fundamental Personal Rights, supra note 13, nt 808.
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view under this test has been in reality no review'at all, as an
almost irrebuttable presumption of constitutionality foils those
challenges to legislative classifications.24 This presumption of
constitutionality has led many courts to defer to the legislature
by hypothesizing some conceivable permissible legislative pur-
pose which is supported by the challenged classification. The
effective level of judicial scrutiny under the traditional rational
relationship test is so minimal and extends so much deference to
the legislature that, as one commentator concluded, “[it] has
therefore almost always resulted in a finding of constitutional-
ity.”2

2. Strict Scrutiny

This most demanding equal protection standard of review
has been applied to two types of classifications—those based on

24 The case of McGowan v. Maryland, 366 U.S. 420 (1961), provides
illustration. McGowan sustained u Sunday dosing law, banning the sale of all
gootfs, but excepting "tobacco products, confectioneries, inilk, bread, fruits,
gasoline, oils, greases, dmgs and medicines, and newspnpers and periodicals"
against an equal protection attack. Id. nt 422-23. The Court extended great
leeway to the legislature: "State legislatures are presumed to have acted within
their constitutional power despite the fact that, in practice, their laws result in
sore: inequality. A statutory discrimination will not be set aside if any slate of
facts reasonably may be conceived to justify it." Id. nt 425-26. In McGowan
the Court wns willing to “strain” to find a reasonable rationale, concluding the
legislature might reasonably have determined that the exemption was conducive
to the safety and well-being of the populace. Id. at 426.

Similar latitude has been extended to legislatures making very subtle distinc-
tions in classifications. Jn Railway Exptess Agency v. New York, 336 U.S. 106
(1949), a law which prohibited nil commercial advertisements on trucks except
those by the owners of the trucks themselves was justified on safety grounds:
"The local authorities mny well have concluded thnt those who advertise their
own wares on their trucks do not present the same trnffic problem in view of
the nature or extent of the advertising which they use." Id. al 110.

25 Several commentators have observed thnt the selection of a purpose ns
tho support for a challenged classification is often a mere tautology since the
purpose i3 inferred from tho classification itself: that is, the purpose is
suggested by the plain terms of the statute, lily, Legislative and Administrative
Motivation in Constitutional 1~ . 79 vatp. L.J. 1205 (1970). The student
commentator in Note, Legislative Purpose, Rationality, and Equal Protection, 82
Yalh L.J. 123 (1972) questioned why a single purpose is necessary rather than
an overall legislative purpose of “partial achievement of several sub-purposes.”
Id. at 127.

For illustration of the- "conceivable" purposes the Court has relied upon to
sustain legislation, see Justice Frankfurter’s opinions in Goesnert v. Clcnry, 335
U.S. 464 (1948) (statute denying bartending licenses to women unless related
to bnrowncr upheld on the conceivable purpose of avoiding social nnd moral
problems involved in having women in bars); Kotch v. Hoard of River Port
Pilots Comm’rs, 330 U.S. 552 (1947) (nepotism statute involving river pilots
upheld us conceivably a safety measure).

20 Fundamental Personal Rights, supra note 13, at 808. Professor Gunther,
considering the years prior to 1970, e.g.,, found the correlation between the
rational relationship test nnd u finding of constitutionality to be "virtually
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suspect classificationsZ7 and those infringing fundamental inter-
ests.28 This strict scrutiny standard results in a dramatic con-
traction of the latitude permitted legislatures in classifying their

perfect.” Gunther, supra note 10, at 19. See also Tribe, supra note 11, at
118 n.9. Recent cases, however, have struck down legislation, purportedly using
the traditional rational relationship test. See Gunther, supra note 10, at 18-20;
cases cited notes 13 supra & 74 infra.

21 The suspect classification doctrine was originally developed and applied
in the area of classifications based on race. See, e.g., Loving v. Virginia, 388
U.S. 1 (1967) (overturning a state antimiscegenation law); McLaughlin v.
Florida, 379 U.S. 184 (1964) (striking down a law against interracial cohabita-
tion). Classificaiions based on national ancestry (Korematsu V. United States,
323 U.S. 214 (1944)) and alienage (Graham v. Richardson, 403 U.S. 365
(1971)) have also been treated as resting on suspect criteria. But with respect
to alienage, Sugarman V. Dougall, 413 U.S. 634 (1973) and In re Griffiths,
413 U.S. 717 (1973) (discussed in detail note 44 infra) appear to utilize the
rational relationship test though referring to alienage as a suspect category.
Four members of the majority in Frontiero v. Richardson, 411 U.S. 677 (1973),
advocated treating sex as a suspect category. It is deemed to be so under the
California Constitution. See Sail’cr Inn, Inc, v. Kirby, 5 Cal. 3d 1, 485 P.2d
529, 95 Cal. Rptr. 329 (1971). Illegitimacy has been suggested as a suspect
category. Sec Gomez V. Perez, 409 U.S. 535 (1973); Levy V. Louisiana, 391
U.S. 6C (1968). Hut see Labine v. Vincent, 401 U.S. 532 (1971). Perhaps sex
and illegitimacy can be classified as “near-suspect’ criteria, as suggested in
Comment, A Question of Unlance: Statutory Classifications under the Equal
Protection Clause, 26 Stan. L. Rnv. 155, 158-60 (1973).

28 Various interests have been designated as fundamental by the United
States Supreme Court, the protection of which demands strict equal protection
scrutiny comparable to thnt afforded to constitutionally guaranteed rights. The
essential characteristic of fundamcntalily cannot be stated simply. On the one
hand, it has been nrgucd that only constitutionally enumerated rights should be
treated ns sufficiently fundamental to merit this kind of scniliny. This is the view
of the four justices who joined Justice Powell's plurality in San Antonio Independ-
ent School Dist. v. Rodriguez, 411 U.S. i, 29-36 (197,3). Sec also Shapiro v.
Thompson, 394 U.S. 618 (1969) (Harlan, J., dissenting); Harper v. Virginia
Ud. of Elections, 383 U.S. 663 (1966) (Harlan, J., dissenting). The right
of interstate travel is said to be of constitutional significance. United States
V. Guest, 383 U.S. 745 (1966). Legislative classifications impairing its
cxcrciso have been subjected lo strict scnitiny. Shapiro v. Thompson, 394 U.S.
618 (1969).

Other interests deemed fundamental are said to derive from constitu-
tionally protected rights or are such that their protection is deemed es-
sential to the exercise of explicitly guaranteed rights. Thus the right to
vote (in stato olcctions) is fundamental because it is a necessary prerequisite
to the continuation of all rights. Reynolds v. Sims, 377 U.S. 533, 561-62
(1964). But see San Antonio Independent School Dist. v. Rodriguez, supra at 30.

Other rights arc more personal: the right to procreate which is designated
ns fundamental in Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541
(1942). Justice Marshall advocates a standard which woul) be protective of
“tho literally vital interests of u powerless minority" while continuing a policy
of deference in “the area of economics and social welfare" in Ins dissent in
Dandridge v. Williams, 397 U.S. 471, 520 (1968).

Recently the Court hns rejected a suggestion that housing is n fundamental
interest. lindscy v. Normct, 405 U.S. 56 (1972). The Rodriguez majority
similarly rejected such a designation for education. The California Supreme
Court apparently disagrees. See Brown v. Merlo, 8 Cal. 3d 855, 863 n.2, 506
P.2d 212, 216 n.2, 106 Cnl. Rptr. 388, 392 n.2 (1973); Serrano V. Priest, 5 Cnl.
3d 584,487 1’.2d 1241, 96 Cal.
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citizens. « The presumption of constitutionality is reversed when
the challenged classification utilizes a suspect criterion2) or
when it impairs interests deemed to be fundamental.3 Strict
scrutiny requires more than a simple rational connection to a
legislative purpose; the classification must be “necessary to a
compelling governmental interest”3l and a less onerous alterna-
tive must not be possible.® Similarly, greater exactitude in the
drawing of classifications, as well as a real rather than a hypo-
thetical legislative purpose, is required when scrutiny is strict.
Thus the converse effect of the traditional rational relationship
test results from the application of the strict scrutiny test—that is,
legislation so reviewed consistently has been found to be viola-
tive of equal protection.3

In this two tier system, the critical juncture in a decision
is the determination of which test to apply: the traditional defer-
ential test or the strict scrutiny test. If a court finds that a fun-
damental interest is involved or that the classification is based
upon suspect criteria, the court will require strict scrutiny. The
foreseeable result in such a case is that the challenged legislative
classification will be held to be a denial of equal protection ci-
ther on the ground that the classification is not “necessary" to
achieve the legislative purpose3 or that the legislative purpose,
supported by the classification, is not sufficiently “compelling.”3%
On the other hand, if neither a fundamental interest nor a sus-
pect criterion is involved, the test is the traditional one of a ra-

2 Sec, e.g., Sci Fujii v. State, 38 Cnl. 2d 718, 242 P.2d 617 (19521:
ATlhc presumption of validity is greatly narrowed in scope, if not entirely
dispelled, whenever it is shown . . . that legislation nctunlly discriminates against
certain persons because of their race or nationality." Id. nt 730, 242 P.2d at
626.

00 See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969); Reynolds v. Sims,
377 U.S. 533 (1964).

81 See Kramer v. Union School Dist,, 395 U.S. 621 (1969). However,
in In rc Griffiths, Justice Powell reviewed the various characterizations of a
stale’s interest sufficient to justify the use of a suspect classification—"over-
riding," “compelling," "important," “substantial" and "necessary"—nnd noted the
court attributed "no particular significance to these variations in diction." 413
U.S. 717, 722 n.9 (1973).

82 E.g., in McLaughlin v. Florida, 379 U.S. 184 (1964) the Court held
that the specific ban on cohabitation by interracial couples could I enforced
by "the general, neutral, and existing ban on illicit behavior." Id. at 196.
Similarly in a fundamental interest ease, Carrington v. Rash, 3SO U.S.
(1965), the Court suggested thnt Texas’ interest in restricting the state franchise
to residents could be served by individual assessment of residency rather than
by the wholesale disenfranchisement of all servicemen. Id. al 96.

38 See Gunther, supra note 10, at 19; Tribe, supra note 11, at 118 n.9.
See also notes 13 supra Si 74 Infra.

See, e.g., Kramer v. Union School Dist., 395 U.S. 621 (1969); Serrano
V. Priest, 5 Cal. 3d 584, 4S7 P.2d 1241, 96 Cnl. Rptr. 601 (1971).
38 See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969).



1574 UCLA LAW REVIEW [Vol. 21: 1566

tional relationship, and the legislation most likely, will be sus-
tained.3 The accuracy of this observation is evidenced by
Justice Powell’s prodigious efforts in San Antonio Independent
School District v. Rodriguez37 to deny that the case involved ei-
ther a suspect category (wealth)3 or impaired a fundamental
interest (education)® in order to sustain the Texas school fi-
nancing system.

3. Transitional Test: Substantive Reasonableness

Dissatisfaction with the rigidity of the two level approach to
equal protectiond has led to evert attempts to formulate a stand-
ard of review which permits an intermediate degree of judicial
scrutiny.4l Professor Gunther saw in these efforts a higher stand-
ard of scrutiny in cases not involving suspect categories or touch-
ing fundamental interests. He concluded, “The Court is prepared
to use the [equal protection] clause as an interventionist tool
without resorting to strict scrutiny language . . . .”2 The emerg-
ing standard of equal protection has been called “substantial re-
lationship in fact,”43 implying that it constitutes a stronger ver-
sion of the rational relationship test, though no such clear enun-
ciation has come from the Supreme Court. Indeed, there seems
to be some struggle over equal protection criteria. In recent
suspect classification cases, the standards of strict scrutiny seemed
to undergo some dilution in strictness, resulting in a muting of
sthe differences between the levels of the two tier rationale.4

8" But sec cases cited note 13 supra <42, 74 Infra.

37 411 U.S. 1 (1973).

as Id. at 18-29.

a0 Id. at 29-39. T..; was despite the fact that a line of cases beginning
with Drown v. Hoard . i ..rue., 347 U.S. 483 (1954) have so classified educa-
tion. See the dissenting opinions filed by Justices Brennan, White, Douglas,
and Marshall in Rodriguez. 411 U.S. at 63-133.

40 See, e.g., Justice Marshall’., dissent in Dandridgc v. Williams, 397 U.S.
471, 520-23 (1968).

4t Gunther, supra note 10; Comment, Equal Protection in Transition: An
Analysis and a Proposal, 41 Ford L. Rbv. 605 (1973); Fundamental Personal
Rights, supra note 13. See cases cited in Brown, 8 Cnl. 3d at 865 n.7, 506 P.2d
nt 219 n.7, 106 Cal. Rptr. at 395 n.7.

«- Gunther, supra note 10, at 12. It should be noted that Professor Gun-
tl cr further suggests that a weakening of the strictness of the strict scrutiny
jinndard may be a contrapuntal clement of the "newer" equal protection ns
well. Recent cases suggest the accuracy of the second observation, see, e.g.,
Kahn v. Slievin, 42 U.S.L.W. 4591 (U.S. Apr. 24, 1974) (holding that n statute
grnnting widows, but not widowers, a $500 property tax exemption not viola-
tive of equal protection); Village of Belle Terre v. Boraas, 42 U.S.L.W. 4475
(U.S. Apr. 2, 1974) (discussed in notes 52-54 & accompanying text Infra).

The Brown court, however, cited Gunther’s “prediction” of a “new bite"
for the “traditional ‘rational basis’ lest." 8 Cnl. 3d at 865 n.7, 506 P.2d at 219
n.7, 106 Cnl. Rptr. nt 395 n.7.

>3 See note 13supra.

** For example in Sugarman v. Dougnll, 413 U.S. 634 (1973), the Court
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The “newer” equal protection doctrine may have a much
more delimited meaning, however. One of the most salient fea-

found a New York state ban on permanent employment by aliens in “competi-
tive job classifications” to be violative of equal protection. The Court acknowl-
edged that classifications based on alienage are “subject to close judicial scru-
tiny” {id. at 64?> but then reverted to language more akin to the rational
relationship test: "We therefore, look to the substantiality of the State's interest
in enforcing the statute in question, and to the narrowness of the limits within
which th' discrimination is confined.” Id. The tone of the opinion leans away
from the suspect" category as a per se test for constitutionality: "A restriction
on the employment of noncitizens, narrowly confined, could have particular
relevance to this important slate responsibility, for alienage itself is a factor that
reasonably could be employed in defining ‘political community’.” Id. at 649.
Similarly, In re Griffiths, 413 U.S. 717 (1973), a companion case of Sugannan,
struck down a Connecticut ban on the admission of aliens to the bar because
the state failed to demonstrate the rationality of its wholesale ban: “(T)he
Committee has failed to show the relevance of citizenship to any likelihood that a
lawyer will fail to protect faithfully the interest of his clients." Id. at 724.

Similarly, several of the cases cited in Drown for the new, stronger rational
relationship test might have reached the same results through the application of
the strict scnitiny standard if they had been decided by an earlier Court.
Two of the cases so cited involved classifications which have been suggested
ns having the essential characteristics of suspect categories, that is, an immutable
trait, determined at birth and bearing no relation to an individual’s ability to
perform or contribute lo society. Developments, supra note 13, at 1126-27.
Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164 (1972) struck down a statutory
exclusion of illegitimate dependent children from recovery under the Louisiana
workmen’s compensation statute. lllegitimacy had been suggested for suspect
designation. See cases cited note 27 supra. The plurality in Frontiero v. Rich-
ardson, 411 U.S. 677 (1973) suggested the explanation of Reed v. Reed, 404
U.S. 71 (1971) was that sex was a suspect category justifying departure from
the deferential traditional rational relationship in thnt case. 411 U.S. al 682
See also Justice Marshall’s dissent in Rodriguez, 411 U.S. at 70 (1973).

None of the cases cited by the Drown court involved a designated funda-
mental interest category’. However, several of the cases concern interests par-
allel to earlier cases discussed in the rubric of fundamental interests. James v.
Strange, 407 U.S. 128 (1972) struck down a Kansas statute which was designed
to recoup legal defense fees. James appears to have utilized stricter scrutiny
than the traditional rational relationship test it purported to use. Justice Powell
in fact acknowledged both the importance of the state’s purpose nnd the rational
relevance of the classification to the attainment of the purpose. This is usually
sufficient to satisfy the traditional test for constitutionality. Instead Justice
Powell appeared to employ the less onerous alternative requirement in striking
down the statute. The key to the stricter standard appeared to be the same
kind of wealth discrimination recognized in Douglas v. California, 372 U.S. 353
(1963) and Harper v. Virginia Ud. of F.lections, 383 U.S. 663 (1966): not
wealth per se, but a classification of wealth affecting some other important
individual interest.

Stanley v. lllinois, 405 U.S. 645 (1972) did not use the specific language
of fundamcntalily, but it certainly evoked the essence of the doctrine:

The private interest here, that of a man in the children ho has
sired nnd raised, undeniably warrants deference and, nbscnt a powerful
countervailing interest, protection. It is plain that the interest of a
parent in the impanionship, care, custody, nnd management of his
or her child'- ”come[s] to this Court with a momentum for respect
lacking w’ ppcal is made to liberties which derive merely from
shifting ccvl jmie arrangements.”

Id. nt 651 (emphasis added).
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tures of the new doctrine is that it appears to be-applicable to
situations where (1) a statutory classification scheme is (at least
arguably) supportive of a state goal, (2) the classification is
clearly overinclusive in individual cases, and (3) there is no ap-
peal from the presumptive classification. In Reed v. Reed4b the
Supreme Court acknowledged the legitimacy of the state pur-
pose in minimizing government expenditure by the elimination of
an individual hearing. However, even though the classification
scheme arguably supported the state purpose of obtaining the best
estate administrators,40 neither the state goal nor the underlying
rationale was sufficiently preeminent to allow a state to make a
decision by presumption between equally qualified men and
women.47 The result in Stanley v. Illinois4 was the same. De-
spite the important interest of the state in the protection of chil-
dren and the conceivable validity of the assumption underlying
the classification that “most unmarried fathers are unsuitable
and neglectful parents,”40 the Court said the denial of a hearing
to an individual unmarried father was not reasonable.

In Reed and Stanley the Court was unable to find a suffi-
cient “rational” connection between the purpose of the statute
and the differential status established to implement it. The cases

stronBIy demonstrate antipathy to &vesumﬁtrve procedure

racequr resumption is a aper srer than
VI Uall E&% erm nator. atywhen ; herei roce

ure [6C ete |nat|ve ISSUES' 0 comP f
fare v%en I ﬁXé) ép@ealns gerrb realities S%W gr%r\r/ceer
r[an? fests 0 Fﬁ)f)arent anoP CP]%J%Q

Titus the redefrned activist equal protection standard of substan-
tive reasonableness seems to demand not only that the relation-
ship between the classification and the purpose be substantial but

40 404 U.S.- 71 (1971). Anldaho probate statute which dictated a
preference for n man over an cqunlly qualified woman when appointing an
administrator of an estate wns struck down ns a denial of equal protection.

40 One rationale offered wasthat men generally have more business
experience than women nnd thus would probnbly make better administrators.

47 The plurality opinion in Frontiero v. Richardson, 411 U.S. 677 (1973)
indicated thnt the Court’s abandonment of the tinditionnl rational basis test in
Reed actually occurred because they concluded "classifications based upon sex

. nre inherently suspect . . . ." Id. nt688.

48 405 U.S. 645 (1972). Mr. Stanley’s three illegitimate children were
taken from him following their mother’s death. This occurred under the state
system which presumed an unwed father to be unfit to raise his children while
all other "parents" (mnnied, unmarried, or adoptive) (id. at 650, chins
Juvenile Court Act, ch. 37, 8 14,[1966] Ill. Laws Reg. Sess. 2585) were

afforded the protection of n judicial neglecthearing involving "notice, hearing

nnd proof of such unfitness,” Id.
48 1d. nt 654.
eo ld. nt 656-58.
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also -mat the classification be carefully drawn so that'ovcririclu-
sion is avoided.8l

If the Supreme Court recently has been inclined to blend the
two tier test, a few lower courts have been more open in enunci-
ating and applying a “newer” standard of equal protection. In
Boraas v. Village of Belle Terre;8i the Second Circuit Court of Ap-
peal found a zoning ordinance unconstitutional which limited oc-
cupancy of dwellings to traditional families or to groups no larger
than two unrelated persons. In the clearest expression of the
new standard, the court formulated and applied what it deemed
a “more flexible and equitable approach™ to equal protection:
“Under this approach the test for application of the Equal Pro-
tection Clause is whether the legislative classification is in fact
substantially related to the object of the statute.”&

Manifestly, the Supreme Court disagreed, reversing the deci-
sion and reiterating the traditional language of “rational rela-
tionship™ to a permissible local goal.8 It is not yet clear, how-
ever, whether the reversal is a complete rejection of “substantive
reasonableness.”&

B. Activist Equal Protection in Brown v. Merlo

In Brown v. Merlo, the California Supreme Court appeared
to adopt a stance similar to that of the Second Circuit in Boraas.
The court found automobile guests were not a suspect category
“comparable to racial or sexual classifications” and that recovery
for injuries negligently inflicted by the host-driver did not con-
stitute a fundamental interest “analogous to voting rights or edu-
cation.” It therefore rejected the plaintiff's contention that the
strict scrutiny standard of review should apply.8 Although in
effect adopting a standard stricter than the no-rcvicw stance of
the traditional rational relationship test, the court’s analysis in
Brown was structured similarly to that in cases applying tho tra-
ditional standard.

61 Stanley implies the interest of the individual father in retaining custody
of his children is so “cognizable and substantial" that even a showing that 99
percent of all unwed fathers are unfit would be insufficient to sustain the statute.
Id. at 652.

8 476 F.2d 806 (2d Cir. 1973), rev'd, 42 U.S.L.W. 4475 (U.S. Apr. 2,
1974).

Ut |d. at 814 (emphasis in original).

t 42 U.S.L.W. 4475 (U.S. Apr. 2, 1974).

it is difficult to reconcile the reversal of Boratu with United States
Dcp'l of Agriculture v, Moreno, 413 U.S. 528 (1973), where a virtunlly identical
classification denying food stamps to membcis of unrelated households was found
to have no rational relationship to a legitimate legislative purpose, It is
probably most accurate to say that the law is uncertain witli regard to the
applicable standards of equal protection review.

80 8 Cal. 3d at 862 n.2, 506 \2d at 216 n.2, 106 Cal. Rptr. at 392 n.2.

iS1®
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The court first ascribed to the statute two alternative pur-
poses—each of which has been advanced in jutfftTial™opinions and
commentary.5/ The first purpose was the promotion of hospi-
tality “by insulating generous drivers from lawsuits instituted by
ungrateful guests who have benefited from a free ride.”®8 Ac-
cording to the court, this rationale contained two separate policy
strands: (a) affirmation of the axiom, “you get what you pay
for,” and (b) legislative condemnation of an ir.stance of inexcus-
able ingratitude.® The second purpose considered was “to elim-
inate the possibility of collusive lawsuits, in which a host fraudu-
lently confesses negligence so as to permit his guest—presumably
a friend or relative—to collect from the host’s insurance com-
pany.”8 Neither purpose was challenged by the court as being
impermissibly discriminatory or beyond the scope of legislative
power.

The second step in the court's analysis was the delineation
of the classification system set out in the statute. The guest stat-
.l t'r?oenoF F\OW” rg?do%é oyng a vehicle awned by him

0] I VENI I
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Thus, as pointed out by the court, the statute established a
“tripartite” classification system: (1) “paying” automobile guests

and  “non-paying" automobile guests; (2) automobile guestsand

social guests; and (3) several subclasses within tiie statute itself
(*in a vehicle,” “during a ride,” and “upon a public highway").@
The court then discussed each of the asserted purposes in light of
the triple classification system to determine whether the classifica-
tions were reasonably relevant to the purposes.

1. The Hospitality Purpose
The court observed that under contemporary California law

67 See, e.£., Stephan v. Proctor, 235 Cnl. App. 2d 228, 45 Cnl. Rptr. 124
(2d Dist. 1965); 2 Harper & James, supra note 2, § 16.15, nt 961 (1956 cd.).

rs 8 Cal. 3d nt 864, 506 P.2d nt 218, 106 Cal. Rptr. nt 394.

60 Itl. nt 866, 506 P.2d nt 220, 106 Cnl. Rptr, at 396.

<> Id. nt 864, 506 P.2d nt 218, 106 Cnl. Rptr. at 3%4.

01 Ch. 3, 8 17158, [1959] Cnl. Stats. 1655, amended ch. 1600, § 1, [1961]
Cal. Stnts. 3429 (cmnhnsis added).

oo 8 Cnl. 3d at 863, 506 P.2U nt 217, 106 Cal. Rptr. nt 393.
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“similarly situated individuals,” (i.e., other guests and recipients
of generosity) are permitted to recover for negligently inflicted—
injuries. The differential treatment of automobile guests under
the statute was thus contrary to the mainstream of California
tort law and therefore “an arbitrary and unreasonable classifica-
tion.”QL This conclusion, while sound in light of developing
California tort law, amounts to the substitution of a judicial judg-
ment of reasonableness for the presumption of constitutionality
and deference to legislative judgment which underlay the tradi-
tional no-review rational relationship test.

The court in Brown measured the constitutional requirement
of reasonableness in light of the rationales of common law de-
cisions abandoning old limits on the duties of landowners and
landoccupiers to those injured on their property and decisions
eliminating the immunity from negligence liability enjoyed by
charitable institutions. These decisions found the historical rules
against recovery for negligence to be irrational in modern soci-
ety. Rowland v. Christian® imposed upon landowners and oc-
cupiers a single duty of due care to all persons, including those
characterized as “social guests” or “invitees.”@ In an earlier
case, Malloy v. Fong.. the court applied the same reasoning to
another category of gratuitous relationships, holding that benefi-
ciaries of charitable institutions were entitled to the protections
afforded by the requirement of due care.

The decisions in Rowland and Malloy did not have tc find
an equal protection violation in order to alter tort law principles
since there were no statutes involved. However, in Brown the
court’s prior judgments of the irrationality of the rules limiting
recovery in situations analogous to that of the guest statute were
transmuted into judicial criteria for determining the constitution-
ality of legislation. This was a departure from traditional equal
protection review which had merely demanded a showing of
conceivable reasonableness.8 This departure demonstrates the

os The Court found no rational distinction between nutomobile (or airplane
or motorboat) >tests and "all other guests" in relation to an asserted state
interest in protw»:ng hospitality. /A/ nt 864 n.5, 506 P.2d at 218-19 n.5, 106
Cal. Rptr. nt "94-95 n.5.

oi hi. at 865 n.6, 506 P.2d nt 219 n.6, 106 Cal. Rptr. at 395 n.6.

on 69 Cnl. 2d 108, 413 P.2d 561, 70 Cal. Rptr. 97 (1968).

00 ‘'Hie court concluded: "Whatever may have been the historical justifica-
tions for the common law distinctions [between social guests and business guests],
it is clear that those distinctions are not justified in the light of our modern
society . . . .” //.nt 117, 443 P.2d at 567, 70 Cal. Rptr. at 103.

07 37 Cal. 2d 356, 232 P.2d 241 (1951).

o» See Railway lixprcss Agency, Inc. v. New York, 336 U.S. 106 (1949);
Lindslcy v. Natural Carbonic Gas Co., 220 U.S. 61 (1911); casco cited note 25

supra.
The fact that the old rules ngainst recovery persist in the majority of
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extent of the court’s commitment to the xefopn of tort-laiv— In
Brown, the court clearly abandoned a posture of complete def-
erence to legislative judgments and relied upon its own stringent
evaluation of the rationality of the challenged classification:

Rowland, Malloy and Silva teach that “however laudable”
the motive s of a hospitable host or generous charity, it is ir-
rational to reward that generosity by subjecting beneficiaries
to a greater risk of uncompensated injury than is faced by
other individuals; under this principle, the guest statute’s
classification scheme is clearly unreasonable.@

The Brown court, acknowledging that it could do so, refused
to ascribe a theoretically “conceivable” purpose to the classifica-
tion system differentiating automobile guests.® The refusal to
do so constitutes a further departure from traditional equal pro-
tection review. Justice Rehnquist, dissenting from the decision
in Weber v. Aetna Casualty & Surety Co.11 succinctly stated the
traditional approach:

[IEqpaI protection] requires neither that State enactments be
ogical’ nor docs it require that they be just’ in the common
meaning of those terms. It requires only that there be some
conceivable set of facts which may justify die classification
involved. 72

Brown substituted for this permissive test a requirement of ra-
tional relationship to an actual rather than constmctive legisla-
tive purpose. Acknowledging that this was in some fashion
“new,” 73 the court found precedent for its action in seven recent
United States Supreme Court cases which purportedly used the

jurisdictions is evidence that the underlying rationale is at least reasonable to
the point of being "conceivable” which was sufficient lo satisfy the traditional
test. To date a declassification of landowner immunities similar to Rowland
has been adopted only in Hawaii nnd the District of Columbia. See Smith wv.
Arbaugli’s Restaurant, Inc., 469 F.2d 97 (D.C. Cir. 1972); Pickard v. Honolulu,
51 Hawaii 134, 452 P.2d 445 (1969); Gibo v. Honolulu, 51 Hawaii 299, 459 P.2d
198 (1969) (imposing a duly of reasonable care to all persons reasonably nnlici-
pntcd to be on the premises). There are, however, suggestions thnt Rowland
will be followed in the future in Colorado and Missouri. See Mile High Fence
Co. v. Radovich, 474 P.2d 796 (Colo. Ct. App. 1970), ail'd, 489 P.2d 308 (Colo.
1971) and Smith v. Mill Creek Court, Inc., 457 F.2d 589 (10th Cir. 1972)
(which staled that Mile High "did away with the distinctions.” Id. nt 591);
Hcald v. Cox, 480 S.\W.2d 107 (Mo. Ct. App. 1972) (which termed the distinc-
tions "vestigial remnants of the historical past." Id. nt 109). Numerous cases in
other jurisdictions since Rowland have maintained the landowner liability classifi-
cation system. Sec, e.g., Lemon v. Uusey, 204 Kan. 119, 461 P.2d 145 (1969);
Moore v. Denunc & Pipic, Inc., 26 Ohio St. 2d 125, 55 Ohio Op. 2d 237, 269
N.12.2d 599 (1971); Annot., 35 A.L.R.3d 230 (1971, Supp. 1973); Annot., 32
A.L.R.3d 496 (1970, Supp. 1973).

oo 8 Cnl. 3dat 870-71, 506 P.2d at 223, 106 Cal.Rptr. at 399.

20 Id. at 865n.7, 506 P.2d nt 219 n.7, 106 Cnl. Rp'r. nt 395 n.7.

7¢ 406 U.S. 164 (1972).

73 Id. nt 183 (Rehnquist, J,, dissenting).

73 8 Cal. 3dat 865 n.7, 506 I*.2d at 219 n.7,106 Cal. Rptr. at 395 n.7.
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traditional rational relationship standard of- equal protection, to
strike down statutory classification schemes.74 As pointed out
above,15 many of the cases cited involved situations which ear-
lier might have been decided under the strict scrutiny standard,
because they involved, for example, classifications based on sex®
or infringed privacy interests.77 Thus the more stringent applica-
tion of the rational relationship test was justifiable even in tradi-
tional terms. The Brown court had no similar rationalization for
its application of the more activist standard. So Brown appeared
to be an expansion of the application of “activist” equal protec-
tion.

Such an expansion may be criticized as a return to a pre-
1935 judicial predilection for substantive review of legislation—
derogatorily referred to as “substantive equal protection” by some
commentators.”8 However, the court’s approach in Brown ap-
pears to be less of a rampaging “activism” than a retreat from the
kind of unthinking deference apparently endemic to traditional
equal protection review of legislative schemes.® The California
Supreme Court simply refused to engage in what it termed “such
a highly fictionalized approach.”8 This refusal restores to the
judiciary a measure of credibility abdicated under the result-ori-
ented approach of traditional equal protection analysis.

2. The Collusion Prevention Purpose

The second ostensible purpose of the guest statute fared no
better under the Brown court’s reasonableness standard. The
rationale of the guest statute was said to be that there was sub-
stantial risk that guest and insured driver would falsely swear to
negligence so that the guest could recover from the driver’s insur-
ance company. In order to avoid such fraudulent actions, the
legislature barred non-paying passengers from recovery for sim-

7t The cases cited were: James v. Strange, -107 U.S. 128 (1972); Jackson
V. Indiana, 406 U.S. 715 (1972); Weber v. Aetna Cas. & Sur. Co., 406 U.S.
164 (1972); Stanley v. lllinois, 405 U.S. 645 (1972); Humphrey v. Cady, 405
U.S. 504 (1972); Eiscnstadt v. Baird, 405 U.S. 438 (1972); Reed v. Rccd, 404
U.S. 71 (1971).

T5 See note 44supra.

to Reed v. Reed, 404 U.S.71 (1971).

77 Eiscnstadt v.Baird, 405 U.S. 438 (1972).

7« See Karst & Horowitz, Rcitnian v. Mulkey: A Telophase of Substantive
Equal Protection, 1967 Sui\ Cr. Rev. 39. Prior to Brown and perhaps the cases
cited in note 74 supra, "substantive equal protection” appeared to be confined
to cases within the suspect category-fundamental interest spectrum. See Karst,
Invidious Discrimination: Justice Douglas and the Return of the "Natural-IMW—
Due-Process Formula," 16 UCLA L. Rfv. 716 (1969).

7» See the discussion of McGowan v. Maryland in note 24 supra. See also
cases cited note 25 supra.

bo 8 Cnl. 3d at 865 n.7, 506 P.2d at 219 n.7, 106 Cal. Rptr. at 395 n.7.
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pie negligence. The court examined this underlying rationale
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and concluded that the goal of preventing collusive lawsuits and

potential fraud upon insurance companiesTJoes not “provide a
sufficient basis for the statute’s wholesale elimination of all auto-
mobile guests’ causes of action for negligently inflicted injury.”8L

The court found irrationality in two aspects of this system: First,

the elimination of all suits because of the risk that a few might
be collusive and second, the differentiation between vehicle pass-

engers on the basis of whether payment was given did
ally relate to the problem of collusion.&

not ration-

As it did in considering the hospitality purpose, the court
observed that it had previously examined policies which elimi-
nated all lawsuits between whole classes of individuals because
of the risk of collusion. A line of cases examining common law
interfamilial immunities found the rationale of collusion to be un-
reasonable in that it amounted to a per se rejection of recovery
with no alternative for non-collusive situations.88 In Emery v.
Emery8l the seminal case in the interfamilial immunity line of

cases, the court concluded, “the fact that there may

be greater

opportunity for fraud or collusion in one class of cases than an-
other does not warrant courts of law in closing the door to

all cases of that class.”&

Applying this reasoning to the classification scheme of the
guest statute, the court said that the paying-nonpaying distinc-

tion was
aclassm ase of ani erm|33| oven cIu Ve classi lcapon
ﬁchem |s asc e in,which a Statute’s C?SS{ Ication
8 rdeq na |der rangeeo lﬁ] Y|dua an ar%
w |c awaca fthose tainted with the mischief a

The classmcatlon was overinclusive because it eliminated the
lawsuits of honest plaintiffs as well as the lawsuits of collusive

81 ld. at 872-78, 506 P.2d nt 224-28, 106 Cal. Rptr. at 400-04.

& Id. at 875, 506 P.2d nt 226-27, 106 Cnl. Rptr. nt 402-03.

& Gibson v. Gibson, 3 Cal. 3d 914, 479 P.2d 648, 92 Cal. Rptr. 288 (1971);
Klein v. Klein, 58 Cal. 2d 692. 376 P.2d 70, 26 Cnl. Rptr. 102 (1962); Emery v.

*Eniery, 45 Cal. 2d 421, 289 P.2d 218 (1955).’
8l 45 Cal. 2d 421,289 P.2d 218 (1955).

88 Id. nt 431, 289 P.2d at 225. In lirown, the court found the risk of
collusion to be smaller in the automobile guest situation than in the family lawsuit,
terming the automobile guest status a "far grosser indicant of the likelihood of
collusion” since it exempted friends or relatives who give "compensation” nnd who
in the court’s opinion "pose as great n risk of collusion ns nonpaying guests."
In addition, the nonpaying distinction eliminated many persons with no close
relationship with the driver nnd who therefore presented little danger of

collusion. 8Cnl. 3d at 875, 506 P.2d at 226, 106 Cal. Rptr. nt 402.

Hi Id. at 876, 506 P.2d at 227, 106 Cnl. Rptr. nt 403 (utilizing Tussmnn &

tenlirock’s standard definition of an overinclusive classification).
tcnBrock, supra note 14, ut 351,

Tussmnn &
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plaintiffs. - Here again a common law determination of the rea-
sonableness of a category was used to measure the constitution-
ality of the statute.

It should be recognized that the guest statute provisions
represented the judgment of the legislature (albeit thirty years
ago and under undoubted political pressure from insurance lob-
bies8/) that the danger of collusion in the automobile guest situa-
tion is so great as to require elimination of all recoveries except
for willful misconduct or intoxication. The provision as to
compensation represented a judgment that one who paid should
have been able to claim a higher degree of due care from the
driver of the automobile than one who did not pay. While oper-
ating in the verbal range of the traditional equal protection test,
the court was in reality passing judgment upon the soundness of
these legislative policy judgments.

The court’s approach seemed to be that, even given what is
a very legitimate interest of the state (prevention of collusion),
any per se exclusion classifications must be precisely tailored to
promote that interest in order to meet the demand of equal pro-
tection. For example, in Brown the court concluded “ ‘compen-
sation’ is not a factor that assures dishonesty in its absence, or
that guarantees honesty in its presence . . . .”8 The court fur-
ther noted that the statute merely changed the probable basis
of collusion from fraudulent representations as to negligence to
fraudulent representations as to whether compensation was
given.8 However, the traditional equal protection standard had
long been tolerant of such undenticlusiteness on the rationale
that a legislature “is free to remedy parts of a mischief or to rec-
ognize degrees of evil and to strike at the harm where it thinks
it most acute.”®

Requiring greater exactitude between the challenged classi-
fication and the state interest it allegedly supports accords with
the approach of the United States Supreme Court in the eases

S7 Prosser, SUpPra note 2, 5 34, nt 187; Tipton, Florida's Automobile Guest
Statute, 11 U. Ra. L. Rev. 287, 287-88 (1958); Note, 5 Utah L. Rr.v. 257,
258 & n.10 (1968).

28 8 Cnl. 3d nt 878. 506 I».2il nt 228, 106 Cnl. Rptr. nt 404.

b» Id. nt 875, 506 I\2d nt 226-27, 106 Cnl. Rptr. nt 402-03.

on Developments, supra note Il, nt 1084, citing Williamson v. Lee Optical,
Inc., 348 U S. 483 (1955), where Justice Douglas wrote for the Court:

Tbe problem of legislative classification is a perennial one, admitting

of no doctrinaire definition. Evils in the same field may be of different

dimensions nnd proportions, requiring different remedies. Or so the

legislature may think. Or the reform may take one step at a time,
addressing itself to the phase of the problem which seems most ncute to

the legislative mind.

Id. nt 489 (citations omitted). Sec also Railway Express Agency, Inc. v. New
York, 336 U.S. 106 (1949), discussed in note 24 supra.
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cited in Brown?1 It also reflects the Court’s_disapproval of
-classifications which create irrebutable presumptions*." For "ex-"
ample, in Vlandis v. Kline*- the Court struck down a statute
which assumed, allowing no showing to the contrary, that all
married applicants to the state universities who have out-of-state
mailing addresses are and remain non-residents for as long as
they are students in the state. Vlandis relied upon due process
deficiencies; and perhaps one valid reading of the “newer” equal
protection cases is as an amalgam of equal protection and due
process requirements.03 Given a conceivable legislative judg-
ment, for example, that paying passengers are less likely to be
collusive, an individual passenger is still entitled to a separate
evaluation as to whether or not he or she is in fact colluding.
This seems to be in accord with the results in Reed v. Reed®
and Stanley v. Illinois3 where neither plaintiff had recourse to
establish their qualifications apart from the pres; options estab-
lished by the statutory classifict lions.00

The “newer” equal protection may simply be a fusing of
procedural due process requirements to legislative classifications
which aro not precisely tailored in and of themselves. While
there may be a “conceivable” relationship between the classifica-
tion and the legislative purpose, it is not so unequivocally certain
as to justify denial of benefits or impose burdens on the basis of
such status alone.

3. The Statutory Subclasses

The final equal protection consideration in Brown was that
the internal subclasses of the guest statute were irrational in light
of the purposes of the act (collusion prevention and promotion
of hospitality) and rendered the recovery or lack of recovery
largely “fortuitous.” The statute burdened only a “portion of
all injured automobile guests.”07 The court examined the sub-
categories of section 17158—*"“during the ride,” “in any vehicle,”
and ‘upon a highway” and found: (1) They were totally unre-

- N EEN . rm - | —-— -, -

01 See enses cited note 74 supra.

02 412 U.S. 441 (1973).

oa It ) s been suggested thnt ninny of the equal protection cases could have
been decided on duo process grounds. See Knrst, supra note 78; Knrst &
Horowitz, supra note 78; Michelmnn, Foreword: On Protecting the Poor Through
the Fourteenth Amendment, 83 Hanv. L. Rev. 7 (1969).

"* 404 U.S. 71 (1971).

405 U.S. 645 (1972).

00 It is true that Stanley might have been nblc to regain custody of his
children through adoption proceedings or us guardian. The Court rejected this
solution saying it had not cinbrnccd "the general proposition that a wrong may
be done if it can be undone.” Id. nt 647.

»> 8 Cnl. 3d nt 878-82, 506 P.2d nt 228-31, 106 Cnl. Rptr. .it 404-07.
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JUDICIAL ACTIVISM

lated.to thexollusion prevention purpose of the ‘atute,.and (2).
they resulted in a pattern of unequal judicial treatment of per-
sons “similarly situated.” These statutory subclassifications cre-
ated a structure of illogical uncertainty which the court found
similar to the pattern resulting from statutory and common law
exceptions to sovereign immunity prior to Muskopf v. Corning
Hospital District.(3

The court specifically denied that any disparity resulting
from the application of the subcategories was of judicial ori-
gin.@ The distinctions, it argued, derived from the legislature,
not the courts. Furthermore, a narrow statutory construction by
the courts was appropriate since the guest statute was an excep-
tion to the general rule of recovery for negligently caused injury,
and finally, the failure of the legislature to counteract such judi-
cial interpretations indicated its approval.10 Regardless of
whether the restrictive interpretations were legislatively man-
dated or judicially created, it should be noted that it was the con-
sequent disparity of results for plaintiffs "similarly situated” which
constituted the violation of equal protection.

4. Summary of Equal Protection in Brown

The equal protection analysis in Brown departed in three
significant respects from traditional equal protection: (1) in re-
quiring a “real reason” for the statute rather than a hypotheti-
cal one, (2) in applying common law determinations of reason-
ableness to determine the rationality of a statutory classification
system, and (3) in refusing to tolerate relative inexactness of
classification in light of the alleged legislative purpose supported
by the classification. But whatever the ultimate delineation of
the “newer” equal protection criteria by the California Supreme

55 Cut. 2d 211, 359 P.2d 457, 11 Cnl. Rplr. (1961). In MttskopJ,
the court observed that Ibo government immunity doctrine "has become riddled
With exceptions, both legislative . . . nnd judicial .... nnd the exceptions
Operate so illogicnlly as to cause serious inequality.” Id. at 216, 359 P.2d at
460, 11 Cal. Rptr. nt 92.

Prior to Muskopf, scnttercd statutory exceptions to sovereign immunity
provided nt least occasional relief. Sec examples cited note 187 infra. Prior to
Drown, il was the statute which barred recovery while judge-made exceptions al-
lowed recovery for some fortunate automobile guests. Hut tiie reform thru?'
of both Muskopf and Drown wns identical: to increase the opportunity tor com-
pensation of those injured.

For a highly satiricnl summary of the effect of the subcntegorics or. actual
recovery see Luschcr, supiu note 5, at 14.

00 g Cnl. 3d sit 880 n.20, 506 I*.2d tit 230 n.20, 106 Cul. Rptr. nt 406 n.20.

100 Id. However, it may be noted that a court's responsibility to interpret
legislation so as to make it constitutional, if possible, is at least matched hy
the requirement of strict construction of statutes in derogation of the general
standard of liability.
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Court, its decision in Brown v. Merlo -primarily represents a fur-
ther step in the court’s modernization of tort law rather than a
precedential change in equal protection doctrine.l0l The equal
protection analysis in Brown relied heavily upon recent Califor-
nia tort cases. The cases provided in the first instance the evolv-
ing common law standard of tort liability toward social guests
against which the ossified statutory treatment of the similarly
situated automobile guest was measured and found wanting. In
the second instance, common law assessments of the reason-
ableness of a policy which deprived whole classes of plaintiffs of a
cause of action for negligence either io promote hospitality or to
prevent collusion were utilized to construct a constitutional stand-
ard of rationality. The underlying rationale of Brown was the
same as that of recent decisions reforming California tort law—a
judicial policy that people should be compensated for their injur-
ies, at least when there is a financially responsible defendant
able to absorb and spread the initial risk of loss.

The real significance of the activist equal protection stand-
ard utilized in Brown does not lie in constitutional law. Rather
it lies in the graphic demonstration of the assiduity with which
the California Supreme Court is determined to pursue its goal of
reform of tort law. At the same time, Brown v. Merlo repre-
sents a confluence of tort law and constitutional law—embodying
as it docs both the increasing antipathy of common law courts to
liability rules which automatically exclude whole classes of plain-
tiffs from recovery for negligently inflicted injuries and the con-
stitutional law standards of equal protection and due process
which demand that a plaintiff have some opportunity to over-
come statutory or administrative presumptions.

Il. Judicial Activism in the Reform of California

Tort Law
A. Rcvieyv of Ton Law Reform in California

Although it utilized a novel approach, Brown v. Merlo is
only the latest in a distinguished line of cases which have re-

101 The fact thut Brown is not a constitutional law precedent is evident in
the fact that it hus yet to be cited for its equal protection stnndnrd. Sec, e.g., the
recent cases of Swoap V. Superior Court, 10 Cal. 3d 490. 516 P.2d 810, 111
Cnl. Rptr. 136 (1973); D'Ainico v. Hoard of Medical Exntn’rs, 11 Cnl. 3d 1, 520
P.2d 10, 112 Cnl. Rptr. 786 (1974). Note especially Justice Tobriner’s dissent
in Swoap where he protests against the use of the “minimal rationality” test
without referring to Brown as precedent for another standard. 10 Cul. 3d 490, 511,
516 P.2d 840, 854, 111 Cal. Rptr. 136, 150 (1973).

An intermediate appellate court has interpreted Brown conservatively: “Brown
demonstrates not all legislative classifications are rationally related to legitimate
government purposes, but does not allow the court to substitute its judgment for
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formed tort law in California. The thrust of tort reform, which
commentators are united in characterizing as dramatic,1® is to-
ward increasing the incidence of recovery for injuries resulting
from the inevitable clashes of flesh and machine by eliminating
areas of historical immunity and by expanding the scope of liabil-
ity.1B A corollary concern has been to increase the incidence
of risk-spreading so as to reduce the impact of actual loss on
any single individual. Reform has been so thorough-going as to
affect the entire structure of the law.14 Judicially, the past few
years represent an almost complete rejection of nineteenth cen-
tury limitations on recovery. However, reform is doing more
than imposing rationality upon “our senseless hodgepodge of
precedents.”1 While the orientation of the nineteenth century
WEr to create and delineate immunities and restrict liability to
negligence, 10 that of the twentieth century has been tc curtail
and finally eliminate those immunities and .to expand the range
of liability beyond negligence by greatly expanding the kinds of
harm for which the standard is strict liability.107

thnt of the Legislature when a rational relationship can be shown." Hughes v.
San Diego, 35 Cal. App. 3d 349, 352, 110 Cal. Rptr. 75', 756 (4th Dist. 1973).

102 See, e.g., James, Inroads on Old Tort Concepts, 14 NACCA L.J. *26
(1954); Keeton, Judicial Law Reform—A Perspective on the Performance of
Appellate Courts, 44 tex’. L. rRev. 1254 (1966); Traynor, Comment on Courts
and Lawmaking, Leoai. Institutions Today and Tomorrow, 48, 52 (1959)
[hereinafter cited ns Traynor].

ioa Professor Fleming James found the expansion of tort liability proceeding
in two directions: (1) "The negligence principle is being constantly expanded
SO as to clear out pockets of vestigial immunity;" and (2) "limitations to liability
that inhere in the negligence principle arc giving way to [strict liability].” James,
supra note 102, at 226.

104 Evidence of a reorientation toward »ort law policy may also be ob-
served in tlv California Legislature. In recent years it has been seriously con-
sidering a n)-fault insurance system, tho primary motive of which is compensa-
tion and los! espreading. See note 123 infra. However, as late as 1961 the Legis-
lature's concern was still oriented toward restriction of recovery rather than in-
creasing compensation. In response to Ahlgren v. Ahlgrcn, 152 Cal. App. 2d
723, 313 P.2d 88 (4th Dist. 1957), which had exempted an owner of a vchiclo
injured while a passenger in his own car from the provisions of the guest statute,
the California Legislature amended tho statute to specifically include owners and
thereby restrict their recovery, See California Vehicle Code section 17158
which reads: “No person riding in or occupying a vehicle owned by him and
driven by another person with his permission . . . ” Ch. 1600, 8§ 91, [1961] Cal.
Stats. 3429. The Brown court did not evaluate the constitutionality of this provi-
sion (8 Cnl. 3d nt 862 n.3, 506 P.2d at 217 n.3, 106 Cal. Rptr. nt 393 n.3),
though the statute earlier survived an equal protection attack based upon the
statutory distinction between the paying-owncr-passcnger nnd the paying-nonowncr-
passcnger. Patton v. Lallrec, 60 Cal. 2d 606, 387 P.2d 398, 35 Cal. Rptr. 622
(1963). The ban on recovery by owner-passcngers is apparently still operative.
See 1973 amendment to the guest statute which deleted all references to guests
other than owners. Ch. 803, 5 4, [1973] Cal. Stats. 1611. See also Schwalbe v.
Jones, 35 Cal. App. 3d 214, 110 Cal. Rptr. 563 (1st Dist. 1973).

ion Traynor, supra note 102, at 53.

too See L. F riedman, A History OF American Law 409-27 (1973)

107 c. Gregory, Trespass to Negligence to Absolute Liability, 37 Va. L. rev.
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In California, charitable immunities -have- yielded to the gen-
eral principle of liability for negligently caused harm.18 Inter-
familial immunities, which formed another cluster of exceptions
to liability for negligence, disappeared one after the other.1® A
hierarchy of landowner immunities from negligence was firmly
rejected in Rowland v. Christian.110 Broad governmental immu-
nity under the common law disappeared in Muslcopf v. Corning
Hospital District.111 Most notably, the California Supreme Court
has significantly expanded the basis of tort liability through the
development of product liability doctrines.112

Two themes of tort law reform are discernable in these
cases. The first is a tendency to impose a uniform duty of rea-
sonable care in all circumstances through the systematic elimina-
tion of the various common law exceptions to negligence liabil-

359 (1951); F. Janies, Tort Law in Midstream: Its Challenge to the Judicial
Process, 8 Buffalo L. Rev. 315 (1959).

los Malloy v. Fong, 37 Cal. 2d 356, 231 P.2d 241 (1951); Silva v. Provi-
dence Hosp., 14 Cal. 2d 762, 97 I».2d 798 (1939).

ioo In Emery v. Emery, 45 Cal. 2d 421, 289 P.2d 218 (1955), two sisters
were permitted to recover from their brother for simple negligence. A pair of
cases in 1962, Self v. Self, 58 Cal. 2d 683, 376 P.2d 65, 26 Cnl. Rptr. 97 (1962)
and Klein v. Klein, 58 Cal. 2d 692, 376 P.2d 70, 26 Cal. Rptr. 102 (1962),
abolished intcrspousal immunities for negligent as well as intentional torts. Fi-
nally in Gibson v. Gibson, 3 Cnl. 3d 914, 479 P.2d 648, 92 Cal. Rptr. 288
(1971), parental immunity for negligence wns similarly discarded as a "legal
anachronism.” Id. at 917, 479 P.2d al 650, 92 Cal. Rptr. nt 290. In Gibson the
supreme court was openly concerned with compensation and insurance coverage:
"We feel we cannot overlook the widespread prevalence of liability insurance and
its practical effect on intrafamily suiLs . .. it is unrealistic to ignore this factor
in making an informed policy decision on whether lo abolish parental negligence
immunity.” 1d. at 918, 479 I*.2d nt 653, 92 Cal. Rptr. nt 293.

no 69 Cni. 2d 108, 443 P.2d 561, 70 Cal. Rptr. 97 (1968).

55 Cnl. 2d 211, 359 P.2d 457, 11 Cal. Rptr. 89 (1961). Immediately
following Muskopf the legislature conditionally restored the doctrine of govern-
mental immunity for two years but provided for recovery for causes of action
occurring during the period unless-barred liy. subsequent-legislation. Ch. 1404,
8 1ct scq., [1961] Cal. Stats. 3209. The moratorium wns followed by a compre-
hensive governmental tort liability statute and the time lag presumably permitted
government units to cover their liability with insurance.

1,2 These doctrines have brought to fruit the rationale expressed in Justice
Trnynor's 1944 concurrence in Escoln v. Coca Cola Bottling Co., 24 Cal. 2d 453,
150 I’.2d 436 (1944): "The cost of an injury and the loss of time or health may
be an overwhelming misfortune to the person injured, nnd a needless one, for the
risk of injury can be insured by the manufacturer nnd distributed among the
public us a cost of doing business." 1d. at 462, 150 I’.2d at 441. See Grecnmun
V. Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cnl. Rptr. 697
(1963) (establishing strict liability in tort for manufacturer of defective product);
Vnudcrmark v. Ford Motor Co., 61 Cnl. 2d 256, 391 P.2d 168, 37 Cal. Rptr. 896
(1964) (extending the rule of Greenman to retailers); Elmore v. American
Motors Corp., 70 Cal. 2d 578, 451 P.2d 84, 75 Cal. Rptr. 652 (1969) (extending
the principle of strict liability in tort to bystanders injured by defective products).
For products liability sec generally Rintala, The Supreme Court of California
1968-1969, Foreword: "Statui" Concepts in the Law of Torts, 58 cai. L. Rev.
80 (1970).
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ity.m The second is a tendency to reject “automatic” exclusions
from recovery which are either based upon historical exceptions
found to be irrational in modern society or abstract legal con-
cepts such as privity which serve no important policy function.
Brown v. Merlo falls squarely within these tendencies.114

Most recently, the California Supreme Court has moved
from reform of common law rules to an increased use of statutes
in the service of reform. Thus in Vesely v. Sager,115 the court
found the vendor of alcoholic beverages to be civilly liable for
injuries to a third person caused by a customer when the cus-
tomer had been served in violation of law. Such liability had
earlier been rejected on proximate cause grounds;110 courts de-
clared themselves impotent to impose such liability without legis-
lative direction.117 The Vesely court denied the need for legisla-
tive action, maintaining it was merely changing a “judicially cre-
ated rule now inconsistent with prevailing tort law.”118 But the
action in Vesely did not alter the statute itself, merely its applica-
tion as a standard for tort liability. Until Brown, the cases evi-
denced a respect for statutory proscriptions against recovery. In-
deed, earlier tort reform cases consistently repeated the refrain
that the only justification lor rules of law out of line with the
general standard of liability was legislative policy.110 Brown rep-
resents then the point at which the compensatory impulse of mod-
em tort reform could not be contained even by a clear statutory
exception.

113 The general standard of liability for negligence is codified in section 1714
of the California Civil Code which reads:

Every one is responsible, not only foritho result of his willful acts, but

also for an injury occasioned to another hy his want of ordinary care or

skill in the management of his property or person, except so far ns the
hitter has, willfully or hy want of ordinary enrc, brought the injury upon
himself.

Cal.Civ.Cc e 5 1714 (West 1971).

111 The elimination of the guest statute exception means that the duly owed
by a driver to a guest passenger is now the same ns the duty owed to all others
who may be injured as n result of the driver’s simple negligence. 8 Cnl. 3d nt 865
n.6, 506 N\2d at 219 n.6, 106 Cal. Rptr. at 395 n.6. Similarly, lirown rejects the
“automatic” exclusion of die guest passenger from possible recovery through the
tort system ny the implicit, irrebuttable assumption of collusion. Id. at 877, 506
P.2d at 227-28, 106 Cal. Rptr. nt ~ 3-04.

'i* 5 Cal. 3d 153, 486 P.2d 151, '5 Cal. Rptr. 623 (1971).

no Flcckner v. Dionne, 94 Cal. App. 2d 246, 210 P.2d 530 (1st Dist. 1949);
Hitson v. Dwyer, 61 Cal. App. 2d 803; 143 I'.2d 952 (3rd Dist. 1943).

” 7 Cole v. Rush, 45 Cnl.2d 345, 355-56, 289 P.2d 450, 452-53 (1955).

5 Cal. 3d al 166, 486 I».2d nt 160, 95 Cal. Rptr. at 632.

110 "[I]t is clear that In the absence ol statutory provision declaring an ex-
ception to the fundamental principle enunciated by section 1714 of the Civil
Code, no exception should be made unless clearly supported by public policy.”
Rowland v. Christian, 69 Cal, 2d nt 112, 443 P.2d at 564, 70 Cal. Rptr. nt 100
(1968) (emphasis added).
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B. Appropriateness of Judicial Activism in Tort Law Reform

Brown is an expansion of judicial activism in tort law from
the systematic elimination of common law rules antipathetic to
modem tort policies to the elimination of a similarly offensive
statutory scheme. This kind of judicial activism should not be
confused with the activism attacked by .traditional legal process
scholars.10 First, whatever the merit of the anti-activist posture
with regard to constitutional adjudication of economic regulatory
legislation under the equal protection and due process clauses, it
has little relevance to tort law. Second, the anti-activist stance is
based upon an unrealistic assessment of the capabilities of the leg-
islature and the realities of the legislative process.

1. lrrelevance of Traditional Anti-Activist
Standard to Tort Law Reform

Traditional attacks upon judicial activism, admittedly for-
mulated in the milieu of constitutional law, are overbroad when
applied to tort law. Tort law is, and historically has been, an
area predominately developed and cultivated by the courts.12
Statutory intervention has been minimal and largely supplemen-
tary. In addition, tort law activism simply docs not present the
very real dangers of rampant judicial activism dramatically mani-
fested in the substantive due process excesses of the courts in
sthe 1920’ and 1930%. Tort law activism can be distinguished
from that of the 1930's in at least two ways. First, activist tort law
reform has generally been in touch with the present concerns of
society and has been appropriately responsive to them. The
model of judicial activism implicit in the anti-activist stance is
that of a court acting in opposition to the will of a legislature,
frustrating its efforts to deal with contemporary problems.123

120 Some of the more recent critics in this tradition arc: A, Bickp.l, T hu
Suprumb Court and tub ldea of Phooress (1970); P. Kurland, Politics, tiiu
CoNsrrnrnoN and m e Warren Court (1970); Hly, The Images of Crying Wolf:
A Comment on Roc v. Wade, 82 yaiu L.J. 920 (197.1); Hart, The Supreme
Court 195S Term, Foreword: The Time Chart of the Justices, 73 I1larv. L. Rev.
84 (1959); Linde, Judges, Critics and the Realist Tradition, 82 vy a1e L.J. 229
(1973).

tat See L. Friedman, A History OF American law 409-27 (1973), R.
Keeton, Creative Continuity in the. Law of Torts, 75 tlarv. L. Rev. 463 (1962).

i2a The present generation of legal process scholars spent its formative
years under the influence of a generation of legal realists who dissected nnd
observed the process of jud'elal decision making. The "realists" applied the
teachings of the behavioral sciences to understand the process of judicial decision
making. ’Hie conclusion? were that judges were not objective and rational, rather
their decisions were invidiously influenced by their own intellectual make-up. Sec
llaincs, General Observations on the Effects of I'ersonal, Political, and Economic
Influences in the Decisions of Judges, 17 111. L. Rev. 96 (1922); Rndin, The
Theory of Judicial Decision Making: Or How Judges Think, 11 A.B.A.J. 357
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However, activist tort law reform, like that exemplified in Brown
v. Merlo, is actually a model of cooperative endeavor with the
legislature, in accord with the tendencies and concerns of this
time period.123 It is apparent that cooperation between the
courts and the legislature in law reform can take several forms.
One possibility, suggested by Professor R. E. Keeton, is that a
court and a legislature may act together to achieve a joint pol-
icy goal more rapidly than either could do alone. The courts’
role in this model is to strike down: a statute which no longer re-
flects contemporary concerns and which, because of the nature of
the political process, is unlikely to be legislatively eliminated.124
Muskopf v. Corning Hospital, though striking down precedent
rather than statute,15 exemplifies this kind of cooperation which
resolves in a short period of time a particularly difficult legisla-

(1925). These theories were in the ascendancy in the cnrly 1930's. See W hite,
From Sociological Jurisprudence lo Realism: Jurisprudence " id Social Change In
Early Twentieth-Century America, 58 Va. L. Rev. 999 (197z). See generally E.
l'atterson, Jurisprudence: Men and ldeas of tiie Law (1953); Ackerman,
Imw and the Modern Mind, 103 D aedatleus 119 (1974).

A second component of the formation of the legal process stance was the
traumatic collision between the Presidency nnd the Supreme Court in the mid-
1930’s. The generation witnessed the effort*: of the Supreme Court conservatives
to nullify judicially the New Deal, providing an eminent example of an
exclusively American phenomenon. In Sir Wilmot Lewis’ statement is the
essence: “Legislation in the United Stnles is n digestive pro.ess hy Congress with
frequent regurgitations by the Supreme Court.” Quoted in A. sciiLrstNCF.it, T iie
Politics of Upheaval 452 (1966). See also Frankfurter & Fisher, The Business
of the Supreme Court at the October Terms, 1935 and 1936, 51 Ilaiiv. L. Rev.
577 (1938); Alpanoe, Tub Supreme Court and the National Will (1937);
Jackson, Tim Struocle for Judicial Supremacy (1941).

The California Legislature has been actively considering a program of
grently increased compensation in the form of n no-fnult Insurance system. Sec
Robinson, No-fault and the State. Bar, 47 c a1. St. B.J. 286 (1972). Robinson
indicated the plan had the support of lire Rcagnn Administration, the State liar of
Cnlifomin, and the Association of Northern and Southern Defense Counsel. In
California ho noted the support of automobile insurance companies, saying "a
Inrgo segment in California aggressively favors a modified no-fault plan.” Id.
at 286. During the 1973-74 legislative session, no less than five proposals for
no-fnult automobile insurance plans were presented in the California State Senate.
S.B. 410, S.D. 557, S.li. 10, S.1). 429, S.1). 1273,

Further, the reforming decisions of tho Cnlifomin Supreme Court seem to be
firmly within the Molmcsian tradition of basing the law upon experience rather
than |OgiC. OW. Hoimes, Tub Common Law 5(1881)

*24 Keeton, supra note 121, at 351 One excellent example of ibis kind of
inleraction can be seen in the immediate reaction of the California Legislature
to the decision In Brown . Meilo. Tho Legislature nmendcd the provisions of
the nutomobile, boat, nnd airplane guest stnlu :es, deleting all references lo guests.
Another example is seen in the apportionment decision which ordered the rc-
apporlionnrcnt of the Tennessee legislature in linker v. Carr, 369 U.S. 186 (1962),
based upon the substantial growth and redistribution of the population of Tcn-
ncssco since 1901 nnd the recognized inability of its general assembly lo
undertake such rcnpportionment. Tho Court specifically mentioned the failure
of all proposals for rcnpportionment for 60 yenis.

55 Cnl. 2d 211, 359 I.2d 457, 11 Cnl. Rptr. 89 (1961).
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tive problem. The result in Brown is similarly within this frame-
work of cooperation; it is certainly not directly 'contrary to”the
will of the legislature at a time when the legislature is itself pre-
occupied with perfection of the compensation delivery system for
accidental automobile injuries.

A second point of distinction between judicial activism of
the 1930’s and tort law activism is their different intellectual ori-
gins.1?0 Substantive due process activism was based largely upon
an abstract “natural law-natural right” intellectual framework
which purported to set forth absolute reality to which present
reality must be made to conform.127 Tort law activism has been
notably loath to rely upon abstractions. Rather tort law reform
is modern, practical and policy-oriented. Cases like Brown are
firmly grounded in practical assessments of the most rational
means to implement the policies of tort law—to compensate
the victims of accidents and to spread the risks of loss as broadly
as possible. Change in tort law has resulted directly from
changed circumstances, such as the increased incidence and
availability of liability insurance.

There may be some argument that judicial activism in the
reform of common law tort precedents is less offensive and
more appropriate than reform of statutes using activist constitu-
tional law principles. However, statutes certainly can be as irra-
tional, arbitrary, and outdated as common law precedents. To
deny totally to the judiciary the competency to utilize its consti-
tutional powers of judicial review to strike down obsolete and
now unjustifiable statutes, solely because enacted by some legis-
lature at another time, from another frame of reference, and in
pursuit of a different policy goal, is to give statute law a supe-
rior status completely out of t-ch with the realities of the legis-
lative process.

2. Unreality of the Legislative Model of Traditional
Anti-Activism

Opponents of judicial activism in general insist that the leg-
islature is the only appropriate governmental body to undertake
law reform and policy formulation.,2H This argument exagger-
ates the practical ability of a legislature to meet all the needs of a

120 The iiulhor is indebled to Professor E. Ursin of the UCLA School of
Lnw for litis nn ilysis.

127 See llnmilton. The I'atli of Due i iocess of law, <BErnies 269 (1938).
The clearest judicial reflection of this natural law lationale is seen in l.ochner v.
New Yoik, 198 U.S. 45 (1905).

128 See, e.g., the discussion in HM. Hakt & A.M. sacks, The 1.coal
Process 386-407 (tent. cd. 1958) of the ease of Noway Plains Co. v. Boston &
Maine R.R., 1 Gray 263 (Mass. 1854); in general ns to legislatures see, id. at
714-48.
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pluralistic and increasingly complex industrial* society7 That leg7*
islatures themselves are cognizant of the limits of their ability to
legislate fully is demonstrated by the massive delegations of legis-
lative power to executive and quasi-legislative agencies which
have been characteristic of the period since 1933. The reform
of specific rules of tort law is precisely the kind of action which
legislatures do not ordinarily undertake.10

The anti-activist stance neglects the essentially political na-
ture of legislative activity. A legislature is subjected to compet-
ing interests and acts in response to them.130 A legislature is not
a body of philosophers selecting the best, most just policies for
the public welfare. In view of the staggering magnitude of prob-
lems of society, it is unrealistic to expect, much less demand,
that a legislature take action to alter the somewhat technical
rules of liability for negligence. There is no articulate pressure
group to push for such change. The class of injured plaintiffs
is not constant, organized, and articulate, as it would have to be
if it is to be fully effective in the political process. Not all the
important concerns of a growing, pluralistic society are—nor can
they ever be—fully represented in the legislature. Given the
complexities of modern life, it is foolish to place the entire bur-
den of lawmaking as well as law-unmaking upon the legislature.
Therefore, in practical terms, courts are perhaps the only unit of
government in which certain kinds of reform are possible. The
California Supreme Court by its judgment in Drown indicates that
it is in a better position than the legislature to see the need for
technical changes in tort law. Certainly in the last twenty years
the court has written a startling number of innovative decisions
on separate issues of tort law.13L The record indicates that far
from being in a disadvantaged position vis-ft-vis the legislature in
collecting data and considering factors necessary to draft changes,
the courts are actually in a better position than the legislature to
know what the problem areas are and which arc the most prac-
tical tools to implement change. The California Supreme Court
is the only body in the state sufficiently involved with the prob-
lems, aware of the trends and needs of tort law, and independent
of political pressures to undertake this kind of reform.

121 A legislature is more likely to respond to the pressure of great dissatis-
faction with the system of accident compensation by sweeping changes in the
law, such as imposing a no-fault insurance system, than to repeal the automobile
guest statute. Absent pressure from a vocal interest group, a legislature is
hampered hy a kind of political nearsightedness which tends to obscure all but
most looming problems.

‘wWto See A.P. Bentley, Tiiu Process of Government (1956); S. Chase,
Democracy under Prptsuhp. (19-15); N. Gross, Tiie Legislative Struggle
(1960). See also Schnttscluieidcr, Pressure Croups versus Political Parties,
Annals, Sept. 1948, at 17.

131 See notes 109-112 & accompanying text supra.
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Thus while Brown ignores traditional doctrines of judicial
restraint, it is entirely in accord with a-more realistic'model of leg-
islative realities.

Il1l. A Proposal for California Supreme Court

Implementation of Comparative Negligence

Brown v. Merlo stands firmly within the movement to re-
form California tort law. The ne*t step in this reform is, in a
sense, easier than the last. Brown, invalidating a statute, re-
quired a somewhat daring application of equal protection crite-
ria; the judicial implementation of comparative negligence in-
volves only a judicial reevaluation of common law tort prece-
dent,1® a task the court has grown comfortable with in recent
years.

Contributory negligence, unlike the guest statute, does not
operate as a per se exclusion from all opportunity to recover for
negligently inflicted injuries, since a plaintiff is allowed to prove
that he or she was not contributorily negligent; it does, however,
operate as a per se exclusion once it is proved. As such, it re-
mains the feature of modern California tort law most inconsistent
with the underlying thrust of tort reform. As the various re-
straints upon liability and compensation arc eliminated, contribu-
tory negligence stands out in dramatic contrast to the emerging
consistent goal of the recovery system tc promote compensation
rather than provide wholesale exclusions therefrom.18 A stand-
ard of comparative negligence is more in keeping with the gen-
eral liability principle of tort law and consistent with the trend of

132 At first glance it appears that California contributory negligence is
statutory since section 1714 of the Civil Code codifies the common law rule of
contributory negligence:

Every one is responsible, not only for the result of his willful
acts, but also for an injury occasioned to nnolher by his want of ordinary
enre or skill in the management of his property or person, except so
far as the latter has, willfully or by want of ordinary care, brought the
injury upon himself.

cal. ctv. code § 1714 (West 1973) (emphasis added).

However, there is nothing in the codification langaugc itself which requires that
contributory negligence act as a complete bar to recovery. Indeed such an
interpretation is implicitly inconsistent with the language. Tire phrase, “except
so far as," implies, "but not more than." In other words, a doctrine of compara-
tive negligence is well within a permissible statutory interpretation of section 1714.
Such an interpretation would understand the "except so far as" phrase to diminish
tho primary negligence responsibility, but only to the degree that another has
contributed to his own injury.

Further evidence that section 1714 does not impose contributory negligence
by statute is evident in the fact that courts were able to completely disregard
contributory negligence in the formulation of products liability doctrines.

133 See discussion in Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973); Annot.,
32 A.L.R.3d 463, 487-88 (1970).
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reducing per se recovery-exclusions: Numerous commentators
have set forth the objections to contributory negligence on both
theoretical and practical grounds and the superiority of compar-
ative negligence.13 The defenders of contributory negligence,
or more precisely the opponents of comparative negligence, have
not been silent either.10 Therefore, this Comment need not ex-
amine the pros and cons of comparative versus contributory neg-
ligence. It will instead: (1) attempt to delineate the extent to
which the contributory negligence doctrine violates the principle
of modem tort law reform and the way in which comparative
negligence would partially remedy the evil; (2) examine the ar-
guments against judicial implementation of the change;130 and
(3) indicate to what extent the California Supreme Court in
Brown v. Merlo has already overcome such objections.

A. Inability oj Contributory Negligence to Serve the
Goals of Modern Tort Law

The major shortcoming of the doctrine of contributory neg-
ligence from the point of view of the modern rationale of tort
law reform is that, it places the entire burden of loss on one party.
Chief Justice Traynor points to the automobile accident situation,
in partlcular as one in drastlc need of Ioss spreadlng

e el

s O Ul Eﬁ%?é‘x%aenﬂe%ﬁgfs il

Harper & James, SUPra note 2, §5 22.1-.3, at 1193-1209, § 22.11, nt
123G-41; Mole & Wilson, A Study of Comparative Negligence (pts. 1-2), 17
corNELL L.Q. 333, 604 (1932); reck, Comparative Negligence and Automobile
Liability Insurance, 58 Mich. L. Rev. 689 (1960); Prosser, Comparative Negli-
gence, 51 Micii. L. Rev. 465 (1953); Rosenberg, Comparative Negligence in
Arkansas: A "Before and After" Sur\'cy, 13 Auk. L. Rev. 89 (1959); Turk,
Comparative Negligence on the bfarclt (pts. 1-7.), 28 Cht.-Kent L. Rev. 189, 304
(1950).

131 Denson, Comparative Negligence—Boon or Bane, 23 ins. Counser J.
204 (1956); Powell, Contributory Negligence: A Necessary Check on the
American Jury, 43 A.D.A.J. 1005 (1957).

mo Arguments both for mul against judicial implementation of comparative
negligence have been made largely in the context of the Maki v. Frelk episode. In
response to a suggestion by the Illinois Supreme Court that perhaps it was time
that the rule of .contributory negligence be reconsidered the nppelintc court
overruled the contributory negligence ban nnd instituted comparative negligence.
Maki v. Frelk, 85 111 App. 2d 439. 229 N.E.2d 284 (2d Dist. 1967). The
decision wns overturned upon appeal to the Supreme Court of Illinois. 40 HI.
2d 193, 239 N.li.2d 445 (1968). For extensive commentary on this case, sec
Comments on Maki v. Frr’*—Comparative v. Contributory Negligence: Should
the Court or Legislator DeC|deI 21 vand. L. Rev. 889 (1968) (containing
articles hy F. James, Knlven, R. Keeton, R. Lcflnr, W. Malone, and J. Wade)
Hereinafter cited r , Comments on Maki v. Frelk].
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compensating victims regardless of fault is most urgent, we

continue to let fault determine whether or not ther™ shall
be compensation.13/

It should be noted that where insurance is common, an increase
in compensation is also an increase in loss-spreading to theen-
tire class of automobile insurance buyers. Broadening liability
increases the likelihood of people buying insurance in Traynor’s
view,133 and thus spreads the losses of apparently inevitable ac-
cident casualties. In Brown, as in other tort reform cases, the
court emphasized insurance as a factor in its decision.13)

In theory, contributory negligence bars individuals from re-
covering their losses if they were in any slight degree responsible
for the injury-causing event. The harsh non-compensatory aspect
of the rule is mitigated by certain exceptions,140 although the ex-
ceptions do not function to spread the losses since only one party
pays the whole cost in any event.14l Moreover, as with the ear-
lier exceptions to governmental immunity, landowner immunity,
and driver immunity (to guests), a pattern of illogical and some-
what fortuitous recovery is spawned by the exceptions to the
contributory negligence ban and with the uncertainty of its ap-
plication by juries. The resulting unevenness is exacerbated by

187 Traynor, The Ways and Means of Defective Products and Strict Liability.
32 Tenn. L. Rev. 363, 375-76 (1965).

188 Sec Traynor’s concurrence in Escoln v. Coca Cola Bottling Co., 24
Cal. 2d 453, 461, 150 P.2d 436, 440 (1944); Traynor, supra note 102, nt 52.

180 Drown cites the present general availability of liability insuran.o (in
contrast to its unavailability when the guest statute was enacted) as one factor
contributing lo the present irrationality of the statute. 8 Cnl. 3d at 863-64 n.4,
868 n.9, 506 P.2d at 217-18 n.4, 221 n.9, 106 Cnl. Rptr. at 393-4 n.4, 397 n.9.

ito Thc recognized exceptions to the contributory negligence ban arc: (1)
the doctrine of Inst clear chance; (2) the willful, wnnton exception; and (3) the
violation of certain kinds of statutes designed to protect a given class of plain-
tiffs. See generally prosser, supra note 2, 8 66, nt 427-33 (last clenr chance),
8 34, nt 184-86 (willful wanton exception), 5 68, at 453-54 (violation of stat-
ute). An interesting account of the history of the doctrine of contributory negli-
gence and the exceptions it generated is contained in L. Fiuedman, A History OF
American Law 409-27 (1973).

44 There is widely accepted doubt that contributory negligence acts ns a
complete bar ns u pructical matter. Professor Keeton contends that juries tend
to rent.1 compromise verdicts where there is persuasive evidence of contributory
negligence—thus there exists nn ad hoc .comparative system. Keeton contends
thnt "Hardly anyone doubts the prevalence of this doctrinnlly illegitimated
practice of jurors today." It. kK eeton, Supra note 121, nt 503. Lawyers nnd
judges believe it lo be true. Sec, e.g., Hucg v. Sprague, Warner & Co., 202 Minn.
425, 430, 281 NAV. 261, 264 (1938); J. Ulman, A Juooe Takes the Stand 30-
34 (1933); Pow ele, Supra note 135. Professor Weinstein’s analysis of voluminous
empirical studies appears to substantiate these impressions, See Weinstein,
Routine Bifurcation of Jury Negligence Trials: An Example of the Questionable
Use of Rule Making Power, 14 vand. L. rev. 831 (1961), Professor Keeton is
severely critical of tho practice; he described it ns "unpoliccd, irregular, and
unreasonably discriminatory.” Comments on Maki v. Frelk, supra note 136, at
906, 918 (Comment by R. Keeton).
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casuistic distinctions made by courts encouraging compensation
through mitigation of the absolute ban of contributory negli-
gence. One example of this kind of distinction is the differential
standards of proof required to show primary negligence and con-
tributory negligence.E2 Contributory negligence is increasingly
difficult to prove; in Beard v. Atchison, Topeka, & Santa Fe
Railway,143 for example, the court sustained a finding of no con-
tributory negligence where a fourteen year old boy lost his leg
while trying to jump on a moving train.144

In contrast to lire rule of contributory negligence, it is clear
that a rule of comparative negligence would be more in accord
with current policy goals. Comparative negligence permits the
plaintiff and defendant to spread the cost of the accident be-
tween them and by insurance to all drivers. ¥l The incidence of

112 James, Sufficiency of the Evidence and Jnry-Control Devices Available
Before Verdict, 47 Va. L. rev. 218 (1961); 57 Am. Jur. 2d Negligence 55 426-
55 (1971).

4 Cal. App. 3d 129, 84 Cnl. Rptr. 449 (2d Dist. 1970)

n* Tho California Legislature responded to this decision with a statute,
Civil Code section 1714.7, which denied recovery to a person injured while
getting on or off a moving locomotive or railroad car, except where aggravated
negligence is involved. cai.. Civ. coue § 1714,7 (West 1973).

It is interesting to note that the California Legislature has already
instituted a primitive form of loss spreading where two or more joint tortfeasors
share responsibility for an accident. Section 875 of the California Code of Civil
Procedure provides for a right of contribution nmong joint tortfeasors when n
judgment is rendered against them, nnd one has paid more than his pro rata
share. cai.. civ. I'no, code 5 875 (West Supp. 1974). Section 876 provides
that the share he 'avided equally among the torlfeasors.( hi. Thus while the
division of loss is not based upon a comparative negligence standard, al least the
loss is sprcud among those nt fault. In terms of compensation and loss spreading
even this is preferable to the complete ban of contributory negligence which bars
any division of loss between tho "joint tortfeasors,” plaintiff and defendant.

Such on equal division may turn out in certain cases to be even more
grossly unfair than contributory negligence is to the plaintiff (in theory). In
New York, the court of appeals was recently induce." to abolish equal contribution
between Joint torlfcnsoix and to substitute a tule of pure comparative contribution
determined upon the degree of fault of each defendant. In Dole v. Dow Chcm.
Co., 30 N.Y.2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972), the court was
confronted with giossly dispnrate negligence (active v. passive) and a very large
judgment. The decision may have indicated a judicial adoption of comparative
negligence in that state: "Tho fairer rule, we believe, is to distribute the loss in
proportion to the allocable concurring fault." Id. nt 294, 282 N.H.2d at 292,
331 N.Y.S. at 386. There is apparently some confusion in New York about
whether Dole did adopt comparative negligence. See Dixon v. Knickerbocker
Drivursclf. Inc.,, 72 Misc. 2d 1025, 341 N.Y.S.2d ISO (Albany City Ct. 1973);
Sorrentino v. United States, 344 F. Supp. 1308 (E.D. N.Y. 1972), indicating thnt
the rule is unsettled.

With regurd to the interrelationship between contribution and comparative
ncgligenco see Loui v. Oakley, 50 Hawaii 260, 438 P.2d 393 (1968). There the
Hawaiian Supreme Court discussed the desirability of comparative negligence in
the contribution situation and suggested: "It mny be time to reconsider the
applicability of the doctrine of contributory negligence, n judge-made rule, in
light of the mores of the day. Perhaps it should be judicially replaced hy a com-
parative negligence standard . . . ." Id, nt 265 n.5, 438 P.2d nt 397 n5. Ap-
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compensation is increased to the extent that previously,uncom-
pensated ’plaintiffs, guilty of contributory negligence, are no
longer denied any recovery.

The major disagreement, however, is not over whether
comparative negligence is superior to contributory negligence in
terms of policy goals. It is rather a question of how comparative
negligence should be instituted. Professor R. E. Keeton describes
the issue:

[TThe question whether a court should change the outmoded

contributory negligence rule or instead wait for the legisla-

ture of its state to act—is actively disputed. There is little
doubt that ten years ago a majority of judges and perhaps
academic commentators as well would have answered that

this is a task for legislatures. A significant change has oc-

curred in these ten years . ... It is becoming an accepted

principle that courts should take a more active role in re-
forming outmoded tort law than 'they had done before this

ast decade. Although no judicial opinions previous to those

iled in Maki v. Frelk ha(i brought this new spirit to bear

upon the contributory negligence rule, this seems a very ap-

propriate area for law reform by judicial decision.1

The major rationale for judicial implementation seems to be
a kind of possessory doctrine.147 The Illinois Appellate Court in
Maki v. Frelk reasoned: “The doctrine of contributory negli-
gence was created by the Courts, not by tiie legislature. If wc
have created it, and if it does not meet the needs of present day
life, then wc arc duty bound to abolish it.”’1488 Prior to Maki,
no court had acted to implement fully comparative negligence.}0

B. Objections to Judicial Replacement of
Contributory Negligence

There is certainly no agreement that it is indeed the prov-
ince of the courts to modify their own doctrine. In general,
three principle objections arc raised to judic 4 implementation
of comparative negligence.

One was cited by the Illinois Supreme Court in overturning
Maki: “[SJuch a far-reaching change, if desirable, should be

patently the Hawaiian Legislature acl'i first to introduce comparative negli-
gence. See Hawaii Rev. stat. 56633 tSupp, 1973). An excellent discussion
of the relationship between comparative negligence nnd contribution is in Annot.,
32 A.L.R.Bd 463 (1970).

110 Comments on Maki v. Frelk, supra note 136, at 906, 914-15 (Comment
by R. Keeton).

w  See generally Annot., 32 A.L.R.3d 463, 59 (1970).

us 85 111 App. 2d at 452, 229 N.E.2d at 291.

110 Florida recently adopted comparative negligence judicially. Sec Hoff-
man v. Jones, 280 So. 2d 431 (Fla. 1973). New York may have done so in
Dole v. Dow Chemical Co., discussed in note 145 supra.
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made by the legislature rather than by the court."13 The under-
lying idea is bifurcated; it is argued that in a democracy a legisla-
ture, responsible directly to the electorate, is the only proper
forum for such a decisionlgl and that a legislature is in a superior
position to accumulate the necessary data to construct a complex
policy. The effect of judicial nullification of contributory negli-
gence is merely to create a void; bringing in comparative negli-
gence to fill the void would require detailed policy decisions more
characteristic of the legislative process than the judicial process.
A court, it is argued, is ill-equipped to legislate.132

A second objection is that such a change is a gross violation
of the principle of stare decisis. The supreme court in Maki
made the point that “[wjhen a rule of law has once been settled,
contravening no statute or constitutional principle, such rule
ought to be followed unless it can be shown that serious detri-
ment is thereby likely to arise prejudicial to public interests.”153
The court continued: "Rules long recognized as the law should
not be departed from merely because the court is of the opinion
that it might decide otherwise were the question a new one.” 134

A thlrd objectlon is raised by Professor Kalvcn.

|s also the act hat tpe %ﬂﬁgltles an(:}qr wgﬁge

ESSE! om 0 d
OS %een qﬁ¥ (#gC segv ? g(‘tﬂ 10NS.
erée v¥as Nno 1eC or 0 Ogl Qan{g al ma e
0C r,ne eren dl I rlor
roducin ew ins
b%J g rue nbr ere a new r han ﬂ
ad not beﬁn M g {9 ?n ose c
or all those years Nad reftised to make the change.
The foregoing represent the principle objections to a judicial
implementation of comparative negligence. The purpose below
is to indicate more fully the scope of these objections ard to dem-

onstrate tilat the California Supreme Court has answered many
of these arguments itself in priot decisions, particularly in Brown.

The California court sees its role as updating tort law in
accord with present conditions—something it is uniquely quali-
fied to do since rules of tort law are constantly before the court.
Brown illustrates the court’s commitment to this modernizing

160 40 1. 2d at 196,239 N.E.2.1 at 447.

161 See H. M. Hart& A. M. sacks, TUbLegaI Process 1413-16 (tent. cd.
1958).
162 See generally, UL.nt 1425-30; Annot., 32 A.L.l1Ud 463,510(1970).

163 40 11 2d nt 196,239 N.E.2J al 447.
161 Id. nt 196-97, 239 N.li.2d nt 447.
166 Comments on Maki v. Frelk, supra note 136, at 897, 898-99 (Comment

by Kalvcn).
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role; there the court insisted that the constitutionality of the guest

Astatute’s clarification system “be evaluated in light of contempo-
rary treatment accorded similarly situated individuals,”130 even
though it acknowledged that when the statute was enacted it
was consistent with prevailing policies of tort liabilityl57 (and thus
probably did not create a classification grossly violative of equal
protection).

1. Comparative Negligence can be Implemented
only by the Legislature

It seems probable that one aspect of the hesitation of courts
to implement comparative negligence stems from the fact that no
court, until recently, had ever done so successfully.18 The
abortive attempt in Maki, coupled with a good deal of verbal
hand-wringing upon that occasion by the traditional legal proc-
ess scholars,19 reinforced the reluctance to act. However, the
Florida Supreme Court in Hoffman v. Jones'™ instituted pure
comparative negligenceldl in order to “join what seems to be
a trend toward almost universal adoption of comparative negli-
gence.”1® The Hoffman court emphasized the judicial origin of
thefrule of contributory negligence and indicated the judiciary

160 Id. (emphasis added).
8 Cal. 3d at 865 n.6, 506 P.2d at 219 n.6, 106 Cal. Rptr. nt 395 n.6.

ii»8 Sec recent cases cited note 145 supra. Georgia has a modified form of '

comparative negligence which came about through broad judicial interpretation
of u statute on its face applicable to negligence suits against railroads, a feat
Dean Prosser termed a "rather remarkable tour dc force of construction . . . ."
Prossur, SUpra note 2, s 67, nt 436. See Goodrich, Origin of die Georgia Rule
of Comparative Negligence and Apportionment of Damages, 1940 Ga. Bar.
AJ. 174; Wynne v. Southern Bell Tel. & Tel. Co.. 159 Ga. 623, 126 S.E. 388
(1925); Moore v. Sears, Roebuck & Co., 48 Ga. App. 185, 172 S.E. 6SO (1934).
The Georgia adoption was unique and docs not offer precedent to other states
without similnr statutes.

The California Supreme Cpurt is apparently now considering whether to
adopt comparative negligence in the case of Nga Li v. Yellow Cab Co., (L.A.
2 Civ. 41888) which the court accepted for hearing nftcr the Court of Appeal
affirmed n verdict for defendant. Accepted for hearing March 18, 1974 (112
Cal. Rptr. No. 5, at I). An opinion is expected early in the fall.

160 See, e.g., Comments on Maki v. Frelk, supra note 136, nt 897 & 918
(Comments by Kalven & Lcfinr).

mo 280 So. 2d 431 (Fla. 1973).

101 Under a pure comparative negligence system a plaintiff's recovery is
reduced by the degree of his negligence. Thus if the plaintiff is found to bo
20 percent negligent, he will receive 80 percent of his damages. A plaintiff may
recover in a pure system even if lie is more negligent than the defendant. The
court in Hoffman stated the policy; "The liability of the defendant . . . should
not depend upon what damages he suffered, but upon what damages he caused."”
280 So. 2d at 439. Modified comparative negligence diminishes the plaintiff's re-
covery in the same way, except that a plaintiff may only recover where he is less
negligent than the defendant.

«0™ 280 So. 2d at 438.

-Me-V

1974]

enjoys “broad
“take ' “into “acc
toms and pres
parative neglig
gence both in
fairness,14 anc
ity and a mon
Indeed, the su
so overwhelmi
[its] duty if [it]

The Hofft
mon law. Ret
social problem
a spirit of coo
problem:

Our socie

e
i

Judicial i
not be irrcvoca
step in to mak
contributory nc
one of the mai
be to overcome
would have deli
secs in such an
islative modific
tory creativity”
that neither aloj

Some com
that few Icgisla

1)» Id. at 435
114 Id. nt 437
Id.
Id. at 438
W Iff, jtt 436
comparative ncgligi
man thus prevented
system of recovery
at 438.
,NB Keeton, in
"0 Id.



JUDICIAL ACTIVISM 1601

enjoys “broad discretion” to change the common law so as to
take “into account the changes in our social and economic cus-
toms and present day conceptions of right and justice.”1B8 Com-
parative negligence was held to be superior to contributory negli-
gence both in its correlation with contemporary assessments of
fairness,1 and as a more equitable means of “determining liabil-
ity and a more socially desirable method of loss distribution.”10%6
Indeed, the superiority of comparative negligence was held to be
so overwhelming that the court indicated it “would be shirking
[its] duty if [it] did not adopt the better doctrine.” 100

The Hoffman court acted in the finest tradition of the com-
mon law. Recognizing the need for a response to the “pressing
social problems” of automobile accidents, the opinion evidenced
a spirit of cooperation with the legislature in responding to the
problem:

Our society must be concer ed with acci nt eve tion anq
on Of VICtI acude e |s€ e 0

8 (fﬁ)revemmn el pﬁ%:]ess i %9'S| cm?nq or &

COLIISE
l)y We mUS Leﬁsz%i% ;réﬂweu ﬁr‘)b e?ncgfn (P? re]??m Pn th Hg)d

Sims 60 [l & Jood CAURe of acton 1~ o acitent Ve

Judicial implementation of comparative negligence would
not be irrevocable. Once a decision is made the legislature may
step in to make policy adjustments or even completely reinstate
contributory negligence. Professor R. E. Keeton maintains that
one of the main functions of the overruling judicial decision may
be to overcome “legislative inertia, a potent force that otherwise
would have delayed or defeated attempts at reform.” 18 He further
sees in such an interchange (an overruling decision followed by leg-
islative modification) the possibility that “decisional and statu-
tory creativity”'will serve “in combination to bring about reform
that neither alone would have been likely to achieve.” 10

Some commentators purport to find significance in the fact
that few legislatures have acted to implement comparative ncgli-

nis Id. at 435.
Id. nt 437.

"5 Id.

>"> |d. at 438.

107 Id. nt 436. The court indicated Florida had just missed adopting
comparative negligence judicially in 1943 by the veto of the Governor: “One
man thus prevented this State from now operating under a much more equitable
system of recovery for negligent personal injuries and property damage." Id.
at 438.

mo Keeton, supra note i21, nt 475.

> 1d.

Sun



UCLA LAW REVIEW [Vol. 21: 1566

gence—despite the existence of r. idels of comparative negli-
gence in the United States for nearly seventy years.10 This fail-
ure only reflects the political nature of the legislative process and
the relatively unpolitical nature of the contributory-comparative
controversy.171 It says little about the merits of, or degree of
support for, comparative negligence in judicial and scholarly cir-
cles; nor does it indicate the extent to which comparative negli-
gence accords with common expectations of justice. In Brown
the supreme court demonstrated its unwillingness to defer to the
legislature’s judgment in passing a law; why then should it defer
to tbe legislature in not changing a law?

A more serious argument against judicial implementation
results from the effect of a judicial repudiation of contributory
negligence. If contributory negligence is eliminated, something
must replace it. Earlier judicial changes in tort Jaw for the most
part involved a simple change from negative to affirmative. In
the case of government immunity, for example, “no, you cannot
recover for negligence” simply became “yes, you can recover.”
As Robert Lcflar noted, “The change in the law was complete
within itself.”172 In contrast, judicial promulgation of compara-
tive negligence, lie argues, would be “baldly incomplete.”173 Lef-
lar sets out eleven complex policy decisions necessary to create a
full comparative negligence system.171 His conclusion is that “a

170\ comprehensive workmen's compensation plan based upon comparative
negligence was instituted by the Federal Employer's Liability Act in 1908. 45
U.S.C. 8§53 (1964).

i7t Comparative negligence legislation perhaps may be described by Pro-
fessor Leach’s phrase, “politically sexless legislation.” Leach, Perpetuities: The
Nutshell Revisited, 78 Uauv. I.. Rev. 973, 989 (1965).

172 Comments on Maki v. Frelk, supra note 136, at 921, 929 (Comment
by Lcflar).

no id. nt 920.

174 Lcflar’s policy decisions arc:

(1) Should injured persons recover only in cases in which their

negligence is less than that of the other party ... or in every case in

which the negligences can be apportioned.................

(2) Should the comparison of negligences be in terms of percentages

. or in terms of "slight" and "pross" . . . .

(3) If the comparison is to be in terms of percentages, should they be

percentages of causal responsibility for the injury, or percentages of

fault (relative badness)?

(4) If both parties be injured, should each be allowed to recover

fiom the other, with a setoff? Or, recognizing that recoveries really arc

from insurance companies, should each injured party be entitled to his

full comparative recovery from the other's insurer, without setoff, on the

theory thnt a liability policy covers actual liabilities regardless of separ-

able rights in others?

(5) What nbout the multi-defendant case . . .. Mnv the plaintiff re-
cover from any, all, or which of the others?
(6) If comparative negligence ... is establishes, do not logic and

equal fairness require that n rule of contribution between joint tort-
feasors be established at the same time. . . .
(7) If comparative negligence is put into effect, should the last clear
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comprehensive statute is [needed], with sections and subsec-
tions carefully worked out in advance by a legislative drafting
committee aided by an advisory commission.”1’5 The argument
centers around the relative incapacity of courts to create complex
rules tantamount to legislation. A court, it is argued, cannot in-
vestigate, assemble data, and sift varying policy alternatives—all
of which is necessary in order to “legislate.” The minute preci-
sion of Roe » Wadel a year ago, setting out a complex struc-
ture for al -iws, demonstrates the contrary. The Court in
Roe was able to formulate standards matched to contemporary
medical realities; such an exemplar of judicial law making dimin-
ishes the force of the argument of incapacity.

Specifically, with respect to the implementation of compar-
ative negligence, there is no necessity that all the policy deci-
sions listed by Lcflar be decided at once. Indeed, it should be
noted that typical comparative negligence statutes fail to answer
more than four or five of the “relevant questions.”177 Usually
the remaining decisions arc made by judicial interpretations or by
subsequent legislation. The IJoffman court, for example, desig-
nated the adoption of pure comparative negligence,18 indicated
the degree to which the application of the new rule would be ret-
roactive,10 and authorized trial courts to impose special verdict
procedures.18 The court declined to answer other issues, dc-

chance doctrine . . . lie abandoned, . . .

(8) Should the rule . . . allowing full recovery for wilful and wanton
misconduct despite the injured person's contributory negligence be
retained. . . .

(9) What about assumption of the risk? Should that defense be
regarded as something completely embodied in contributory negli-
gence? . , .
(10) Should special verdicts or nnswers to interrogatories be required
to set out the total value of injury suffered and the specific percentages
of negligence charged to each party, so that a court can doublccheck
the jury's damage calculations. . . .
(11) If the state has a host-gucst statute, docs the comparative negli-
gence system supersede it

Id. nt 920-21 (fogtnotes omitted).

r Kevah

no 4jo U.S. Ilj (1973).
i"7 The Wisconsin comparative negligence statute reads:
Contributory negligence shall not bar recovery in an nction by

any person or his legal representative to recover damages for negligence

resulting in death or in injury to person or property, if such negligence

was not as great as the negligence of the person against whom recovery

is sought, but any damages allowed shall be diminished in the proportion

to the amount of negligence attributable to the person recovering.
wits. stat. § 33L0¥15 (1958). See also the statutes collected in Gregory &
K aiat.n, Cases anu M aterials on TOrts 25051 (2d cd. 1969).

17B 280 So. 2d at 438.

no Id. nt 440.

i-o Id. at 439. The form of the authorization was as a suggestion: "[Tjhc
trial couit is authorized to require special verdicts to be returned by the jury and
to enter such judgment or judgments as may truly reflect the intent of the jury as

"Vy*5
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-scribing them as “unripe.” 181 -

In short, there is no reason a common law, case-by-case
structure cannot accomplish the desired completeness. Certainly
one relevant question, the choice between pure and modified
comparative negligence, must be answered at the outset. But
whatever the judicial decision (especially if made as a prospec-
tive ruling), the legislature will be able to act to recapture the
policy-making initiative by choosing its own alternative. In some
jurisdictions, legislatures have reacted in just this way after a judi-
cial abrogation of governmental immunity.18

The California Supreme Court has shown itself eminently
able to deal with complex problems in tort law and has consist-
ently maintained that courts are able to make subtle and nec-
essary determinations, so that the wholesale elimination of com-
plicated questions from judicial contemplation is unnecessary.
Particularly in the line of cases eroding and finally ending inter-
familial immunities, the court insisted that the judiciary is able to
deal with the risks of collusion and yet avoid a complete ban on
the cause of action.18 Similarly .he Brown court, quoting Em-
ery, conceded

SIe courhts m?(}: || shouldttiarI](ec;?g[{1 za cer of frau 6%9&8!
Wm @chtﬁat { er ma e%ret% orﬁ)g%ﬁurégi or fraud o{
) utslon 'P onec ss ct%s an a war an

urf flaw In ¢ sm (?doolrroa eso a cass
our US de upon. the € Fa nYﬁ Wm proc-
o erre BItorious from the Traudulent in' par-
cuar Cases,

The Hoffman court expressed its confidence in the ability of trial
courts to deal with any problems raised by comparative ncgli-

cxpressed in any verdict or verdicts which may lie returned.” Id. at 410. In
gencrnl the approach of tho Hoffman comt was to grant the trinl court judges
“broad discretion iu adopting such procedure as may accomplish the objectives
and purposes expressed in this opinion.” 1d. at 440.

Id. at 439.

,M lllinois, Molitor v. Kaneland Community Unit. Dist. No, 302, 18 IIl.
2d 11, 163 N.r.2d 89 (1959), cert, denied, 362 U.S. 968 (1960) overruled a
precedent recognizing governmental immunity. The legislature passed a scries of
statutes rcinstiiuting immunity for some institutions nnd partly restoring the
immunities of school districts and nonprofit private schools. li.l. Rev. Stat. cli.
122, 8§ 825 (1959). See Comment, Governmental Immunity in Illinois:: The
Molitor Decision and the Legislative Reaction, 54 Mw. U.L, Ruv, 588 (1959).

,Rt See the cases abolishing interfamilial Immunities discussed in notes
79-80 & 103-06 supra. See nlso Dillon v. Legg, 68 Cal. 2d 728, 441 N\2d 912,
69 Cal. Rptr. 72 (1968): “[T]he possibility that fraudulent assertions mny prompt
recovery in isolated cnscs docs not justify a wholesale rejection of the entire
clnss of claims In which that potentiality arises.” Id. al 735, 441 \2d at 917, 69
Cat. Rptr. nt 77.

8 Cnl. 3d at 874, 506 I’.2d nt 225, 106 Cat. Rptr. nt 401.
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gence.18% -Certainly, the assessment of degrees of fault in a com-
parative negligence system is within the competency of the trial
courts; comparative negligence entails no more complexity for
juries than the severability of damages caused by multiple, se-
quential tortfeasors.

Compared to the state legislature, the California Supreme
Court is in the better position to implement comparative negli-
gence.18) Meeting the problems of tort law on a Continuing
basis, the court is in a position to continually observe the inequi-
ties and hypocrisies of the contributory negligence system and can
best appreciate comparative negligence from a policy point of
view. Whatever the legislature “should” do, there are serious
limits to what it will do. In some ways the contributory negli-
gence situation is similar to the chaos of governmental immunity
law prior to Muskopf.187 There the legislature was incapable of
dealing with the intricacies of the problem, largely because it
was unable to perceive the extent of the morass. Legislative ef-
forts to ameliorate the situation (prompted by outside pressure
from interested groups)13 were directed to isolated areas of the
problem and only contributed to the owverall inequities. Only
the court could act to clear the muddle because only the judiciary
had a perception of the whole field. Contributory negligence
has not generated the same complex of inconsistent applications;
nonetheless the legislature is similarly incapacitated. The legisla-
ture will not deal with a problem it docs not sec, and contribu-
tory negligence is not highly visible in the political landscape de-
spite the regular introduction of bills to implement comparative
negligence. The supreme court has the capacity to act, and the
judiciary as a whole is capable of dealing with the complexities
raised by comparative negligence. Considering the realpolitik,
the court should act, if only because the alternative is stagnation.

188 280 So. 2d nt 439-40.

180 Sec the discussion note 132 supra.

187 Sec discussion in ivluskopf v. Corning Hospital Dist., 55 Cnl. 2d 211,
216-19, 359 P.2d 457, 460-61, 11 Cnl. Kptr. 89, 92-93 (1969), of the intricate
system of statutory exception to government immunity embracing, e.g., the
dangerous or defective condition of public property (cal. cov't code 5 53051
(West 1964)); damage by mobs or riots (cal. cov't Conn 5 50140 (West
1964)); nnd liability of school districts (c a1. Educ. Conn 5 903 (West 1964)).
Tho piecemeal approach of the legislature to the problems created by government
immunity indicated that the full extent of the problem was not manifest, especially
since the legislature also had enacted statutes which expressly permitted the state
to "sue or be sued." cal. Gov't codu 8 641 (West 1964); cal. Health &
saietv Codes 32121 (h) (West 1964).

Iss See Annot., 60 A.L.R.2d 1198 (1958), For a critical comment on
Muskopf which clings tenaciously to the argument that the legislature alone can
undertake such reform, see Van Alstyne, Governmental Tort Liability: Judicial
Lawmaking in a Statutory Milieu, 15stan. L. Rev. 163 (1963).

«
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Violation of stare decisis csnrria’lv

Unquestionably contributory negligence has been the rule of
law in common law courts for more than 160 years.1® The ar-
gument is that the important functions of stare decisis (continu-
ity, predictability, and reliance) are too important for courts to act
impulsively to change such a fundamental rule of law. Chief
Justice Traynor’s own reservations against judicial implementa-
tion cf comparative negligence centered upon the reliance of in-
surance carriers upon contributory negligence.190

In the last twenty years the California Supreme Court has
often found that the need for flexibility and change in tort law
outweighed the recognized values of stability and predictability,

180 According to Dean Prosser, although courts almost from the beginning
have displayed an uneasy consciousness that something is wrong with the doc-
trine of contributory negligence, they have been slow to move. See rprosser,
supra note 3, at 469. The United States Supreme Court expressed its dissatisfac-
tion, calling contributory negligence a “discredited doctrine which automatically
destroys all claims of the injured persons who have contributed to their injuries
in any degree however slight." Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 409
(1953).

Judicial dissatisfaction with the doctrine of contributory negligence in Cali-
fornia is manifest in one of. the lasf'cases to interpret the guest stututc prior to
Brown. Williams v. Carr, 68 Cal. 2d 579, 440. P.2d 505, 68 Cal. Rptr. 305
(1968), in considering whether to apply contributory negligence in the guest
statute context, expressed more dissatisfaction with contributory negligence than
with the guest statute.

Further evidence of judicial unhappiness with the rule of contributory
negligence is demonstrated by the eagerness with which several lower courts in
New York have been willing to believe that tho ruling in Dole v. Dow
Chemical Co., 30 N.Y.2d 143, 331 N.Y.S.2d 382, 282 N.E.2d 288 (1972),
which instituted comparative contribution between joint tortfeasors, signalled the
ndoption of a general standard of comparative negligence. Sec Dixon wv.
Knickerbocker Drivurself, Inc., 72 Misc. 2d 1025, 341 N.Y.S.2d 150 (Albany
City Ct. 1973). See also Sorrcntino v. United States, 344 F. Supp. 1308
(E.D. N.Y. 1972), indicating thnt the rule in New York is unsettled but
concluding in the light of Dole: “[A] view of contributory negligence which
makes it an absolute bar to a plaintiff's recovery cannot survive." Id. at 1310.
But sec Kelly v. l.ong Island Lighting Co., 31 N.Y.2d 25, 334 N.Y.S.2d 851,
286 N.E.2d 241 (1972) where the court reiterated that Dole applied only to
contribution among joint tortfeasors.

The question of whether contributory negligence should be replaced with the
principle of comparative negligence which a Florida I>istrict Court of Appcul
certified to the Florida Supreme Couit indicates pressure from tiie lower courts
for change because ordinarily only questions of law which are unsettled arc
certified to a higher court by a lower court. Certainly the rule with respect lo
contributory negligence in Florida wns settled.

State legislatures arc acting with increasing frequency to institute comparative
negligence. Since 1969, six additional states have adopted some form of com-
parative negligence, bringing to 14 the total number of states in which contributory
negligence as a complete bar to recovery has been abolished. See comparative
N egligence M anual 53 (1973).

ino Traynor, Statutes Revolving in Common Law Orbits, 17 c atii. univ.
L.Rev. 401, 414-15 (1968).

1974]

especially whe
takes. Certain
than in the ab
in the sweepin
tions delineatin
illustrate the o
trines have ini
which, coupled
their reascning:
than open chan)

Certainly
done more viol
by insurance c
for contributor)
on the guest s
from the jury,
gencc or intoxi
intervene freque
as a matter of
there was no qt
Insurance carrie
tributory negligj
times, 12 cont'
securing summal
ant.  ContributJ
prives a plaintif
past.1B In Cal
contributory ncf
less the only rc
ists, or unless rc
sion.19 In this

100 Comments
Keeton),

ins professor h
ns a brake upon the
The Formative Era r

ids professor K
to ti jury today on
insufficient to wnrrn
that the plaintiff wi
Arizona Constitution
question. Hciinkc v
observed a trend of
121, at 503.

101 Sdimitt v. 1
(1969); Kuhlmann v,
Dist. 1970); Markew
(2d Dist. 1967).



1974] JUDICIAL ACTIVISM 1607

especially when the latter required the repetition of old mis-
takes. Certainly no more abrupt changes have been undertaken
than in the abrogation of government immunity in Muskopf or
in the sweeping elimination by Rowland jf century-old distinc-
tions delineating the varying liabilities of landowners. Both cases
illustrate the observation of Professor Keeton that outdated doc-
trines have inbred tendencies to generate causistie distinctions
which, coupled with a lack of candidness of courts in setting out
their reasoning, may be far more dangerous to a system of law
than open change.10l

Certainly Brown and the cases upon which it relies have
done more violence to the principle of stare decisis and reliance
by insurance carriers than would a substitution of comparative
for contributory negligence, insurance carriers were able to rely
on the guest statute to remove the issue of simple negligence
from the jury, requiring the plaintiff to prove aggravated negli-
gence or intoxication. Moreover, judges could be expected to
intervene frequently to disallow a claim of aggravated negligence
as a matter of law. In the case of familial immunities as well
there was no question for a possibly sympathetic jury to decide.
Insurance carriers have been unable to rely similarly upon con-

# tributory negligence as a complete bar. In contrast to earlier
times, 12 contributory negligence is no longer a reliable means of
securing summary judgment or a directed verdict for the defend-
ant.  Contributory negligence which as a matter of law de-
prives a plaintiff of his cause of action, is largely a thing of the
past.1B In California the generally recognized standard is that
contributory negligence is not established as a matter of law un-
less the only reasonable hypothesis is that such negligence ex-
ists, or unless reasonable men could have drawn only that conclu-
sion.1®4 In this modern context, where contributor)’ negligence

181 Comments on Maki v. Frelk, supra rote 136, at 914 (Comment by R.
Keeton).

ma professor Malone demonstrates that judges used contributory negligence
ns a brake upon the looseness of juries in the nineteenth century. See Malone,
The Formative Era of Contributory Negligence, 41 111. L. Rt.v. 151 (1946),

ion Professor Keeton emphasized the point: "Many cases arc allowed to go
to a jury today on evidence that twenty-five years ago would have been held
insufficient to warrant reasoned inferences that the defendant wns negligent and
that the plaintiff wns not." Keeton, supra note 121, at 503. Apparently the
Arizona Constitution requires dial the issue of contributory negligence he a jury
question. llcimkc v. Munoz, 106 Ariz. 26, 470 P.2d 107 (1970). Keeton also
observed a trend of “less judicial supervision of verdicts." Keeton, supra note
121, at 503.

JOi Schmitt v. Henderson, 1 Cal. 3d 460, 462 P.2d 30, 82 Cal. Rptr. 502
(1969); Kuhlmnnn v. Pascal & Ludw.b, 5 Cal. App. 3d 144, 85 Cal. Rptr. 199 (2d
list. 1970); Markewych v. Allshules, 255 Cnl. App. 2d 642, 63 Cal. Rptr. 335
(2d Dist. 1967).
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js"alraost always a-jury question, the argument of insurer reliance-it»—y

makes more noise than sense.

Critics of judicial implementation emphasize phrases like
“drastic change,” but studies of the actual impact of comparative
negligence found it to be much less dramatic than either its ad-
vocates or critics maintained. 16 Professor Peck, basing his con-
clusions on an exhaustive analysis of homogeneously matched
states with and without comparative negligence, concluded that
a shift to comparative negligence would have little, if any effect
on liability insurance rates.100 Professor Rosenberg’s study of
the effect of introducing comparative negligence in Arkansas
found that lawyers evaluated their cases differently and that
plaintiffs won a higher percentage of verdicts under the compar-
ative system but that the individual recoveries were not larger.107

Thus, it is apparent the argument that stare decisis should
bar judicial implementation does not withstand close analysis.
Contributory negligence has not been a reliable force in halting
recovery, even ifsuch a policy goal could be justified.

3. No New Reasons to Make the Change.

The argument that 'there--are no new developments which
make contributory negligence more inadequate today than it has
been in the past is a rclativistic argument which fails to recognize
the cumulative effect of a series of gradual changes. Indeed, the
evolution from the nineteenth century of proof of fault to the
twentieth century value of injury compensation is truly remark-
able. The Ho!fman court referred to this as a change from fa-
voring industry over the individual to favoring the individual over
industry. 100 The development has been gradual although the last
twenty years have seen a good deal of acceleration. As the
peripheral doctrines of tort law are changed to correspond with
the compensatory-loss spreading impulse, other doctrines, once
only slightly dissatisfactory, appear more invidious in comparison.
Brown provides an apt illustration of this phenomenon. One
source of the inequity of the guest statute derived from the elim-
ination of barriers to recovery by other categories of guests. Thus
the guest statute, once only somewhat unfair and disparate, by
1973 appeared to be grossly inequitable.

105 Gregory, Loss L 'slribtttlon I»y Comparative Negligence, 21 m inn. L. Rr.v.
1 (1936); Peck, Comparative Negligence anti Automobile Liability Insurance, 58
Mich. L. Rr.v, 689 (1960); Rosenberg, supra note 134.

leu peek, supra note 195.

¥4 Rosenberg, supra note 134.

1u3 280 So. 2d at 437, Citing Institutu OF Judicial Adm inistration, Com-
PAnvnVB NEOLtciiNcii 2 (Supp. 1954).
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* "The steady advance'6f automobile statistics measuring the
carnage wrought by the automobile and the steadily advancing
cost of accidents eventually generates political forces upon the
legislature that demand major change.1 Political pressures,
however, do not cause technical changes in tort law. Rather,
sue;: pressures are manifested in statutes imposing strict stand-
ards for safety apparatus and serious consideration of alternatives
to the entire liability system. By default, if nothing else, reform
in tort law is largely the province of the courts. In a spirit of
cooperation with the legislature, reflecting the concerns of the era,
the courts should continue to alter the substance of negligence
law to bring it into the twentieth century.

The California Supreme Court has clearly concluded that
overall developments warrant a thoroughgoing reform of tort law.
Certainly no abrupt technological or social revolution was re-
sponsible for the rapid development of products liability. The
dangers of defectively manufactured products arc surely not
greater today than in a period totally without government regu-
lation and with only minimal protection from mass media dis-
closures. In fact, except for the vitality concept in prenatal in-
juries and wrongful death plus perhaps a greater sophistication
in the concept of mental suffering,20 none of the existing
changes in tort law rests upon a fundamental change in technol-
ogy or social values. California has never *equired such a stand-
ard before taking action. Dramatic change, it may be argued,
is not even the kind of change to which courts ordinarily react;
legislatures react to dramatic change. Courts ultimately react to
top-heavy, over-distinguished, out-of-date precedents, with which
the field of contributory negligence is certainly littered.

V. Conclusion

The decision in Brown v. Meflo, utilizing activist jtools of
constitutional law in the service of substantive reform of tort
law, gives evidence of the strength of the reform impulse in the
California Supreme Court. The reforms already completed in the
pursuit of greater compensation and loss-spreading suggest the

n> A similar political force wns generated by the excessively high injury
mtc nmong railroad workers at the turn of the century. In 1892, for example,
2,660 employees were killed nnd 26,140 injured. The first result of pressure was
u comprehensive safety statute, the Railway Safety Act of 1893, ch. 196, 8 1 ct
scq., 27 Stat. 531. The eventual result was the workman’s compensation system
ns a complete alternative to the tort law system. Sre G. Camopbell, Industrial
Accidents and Tiiuir Compensation (1911) As to the problem on the rail-
roads, sec the discussion in Johnson v. Southern Pac. Co., 196 U.S. 1 (1904).

soo Dillon v. Lcgg, 68 Cnl. 2d 728, 441 P.2d 912, 69 Cnl. Rptr. 72 (1968).

ke tw-
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appropriateness .of further modification of common law barriers
to recovery,-QL the most inequitable of which is the contributory
negligence rule. The court should act, therefore, to substitute a
rule of comparative negligence more in line with contemporary
policy objectives.

Dian Dickson Ogilvie

201 If th legislature adopts a comprehensive no-fault insurance plan, the
need for this action will be diminished. However, if, as seems more likely, the
plan is modest (e.g., with a $2,000 threshold) the implementation of comparative
negligence will remain desirable as a more symmetrical adjunct to the plan than
contributory ncgb'gence. In fact the most nearly successful California proposal for
a no-fault insurance (the Fenton-Song Motor Vehicle Reparations Act, A.B. 801)
also provided for the amendment of section 1714 of the Civil Code to abolish
contributory negligence for automobile accidents. The bill would have instituted
instead modifieu comparative negligence. A.B. 801 passed the Assembly June 14,
1973. As of June 5, 1974 the bill remained stuck in the Committee on the Judi-
ciary in the Senate.
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COMPARATIVE NEGLIGENCE: A TIME FOR
CHANGE IN ALASKA

Introduction

At the present time, throughout most of the countryl and in
Alaska,2 an action fo- the recovery of damages resulting from an
injury to person or property is completely barred if the injured
party was in any degree causally neglige.it. This strict rule of law,
known as the doctrine of contributory negligence,3 is applicable
even to situations in which the injured party is only slightly negligent
while the party inflicting the injury is seriously at fault.'4The result
is a tort system which places the entire financial burden of an
accident upon the less blameworthy of two persons who are both
negligent, permitting the more negligent tortfeasor to escape all
responsibility and virtually allowing him to profit from his wrong.

General adherence to the principle of contributory negligence
is particularly surprising in view of the amount of criticism the
doctrine has engendered. For many years, legal scholars have
advocated its abrogation.0 Members of the judiciary, charged with
the duty of administering the rule, have likewise expressed serious
concern over the inherent inequities embodied in this aspect of

1 See notes 26-29 (¢ accompanying text infra.

2 Sec,’e.g., Roach v. Benson, 503 T.2d 1392 (Alaska 1972). Although the Alnskff
Supreme Court refused to apply the contributory negligence rule lo the ficts of the
Roach case, the decision made no mention of any alternative to this all-or-nothing
approach. The rule that a negligent plaintiff must be denied nny recovery is the
applicable principle in Alaska today.

3 The doctrine of contributory negligence lias a common law history dating back
to the English case of Butterfield v. Forrester, 103 Eng. Rep. 926 (K.li. 1809). In thnt
case the plaintiff .was injured when he rode his horse-into, a pole which the defendent
had negligently left protruding across a public highway.‘The court denied recovery,
asserting that “(Al party is not to cast himself upon an obstruction which has been
made by fault of another, nnd avail hinself of it, if lie does not hinself use common
and ordinary caution to be in the right." Id. at 92V.

4 See, e.g., Seaboard Coast Line K.U. v. Owen Steel Co., 38 P. Supp. 1363
(D.C.S.C. 1972); cf. Odgen v. State, 39S I*2d 371 (Alaska 1964), in which the
plaintiff slipped on a bank ot ice which had been allowed to ncrumulatc in front of
tho main entrance to Fairbanks international Airport. The court found that die
plaintiff find failed to exercise reasonable care for his own safely nnd thus contribu-
tory negligence barred his recovery. While the defendent may have been more
seriously negligent in permitting the icy condition to exist, the contributory negligence
rule alloned the court to ignore this possibility.

B See, e.g., Press, Comparative Negligence: l.e.l us liarken to the Call of Progress,
43 A.B.AJ. 127 (19S7); chiardi b Hogan, Comparative Negtigence—The Wisconsin
Rule anil Procedure, 18 D efense L.J. 537 (1969); Haugh, Comparative Negligence:
A Reform Long Overdue, 49 Qat.. L. Rev. 38 (1969); Heft & licft, The Two-Layer
Cake: No Fault and Comparative Negligence, 58 A.B.A.J. 933 (1972); Maloney,
From Contributory to Comparative Negligence: A Needed Law Reform, 11 U. Fea.
L. Rev. 135 (1958); Prosser, Comparative Negligence, 51 Mich. L. rRev. 465 (1953);
Turk, Comparative Negligence on the March, 28 Chi.-Kknt L. Rev. 189 (1950).
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tort law.0Since its first application in America in 1824,7 contributory
negligence has been variously depicted in judicial opinions8as “un-
just and inequitable/.’0 “harsh,”10 and “highly unrealistic.”11 Never-
theless, despite the intensity of the attack, this common law rule
remains a settled principle of law in most jurisdictions.12

Efforts to ameliorate the severe impact that contributory negli-
gence has had on our tort system have intensified in recent years.
The trend has been to replace the all-or-nothing approach with a
more flexible system of “comparative negligence.”13 Nineteen states
have recognized this need for change and have adopted comparative
negligence rules applicable to all negligence cases.Il 1t appears that
similar forces are at work in Alaska, but thus far legislative inertia
has served to perpetuate one of the most problematic doctrines in
the common law.15 The purpose of this Comment is to compare the

O See, e.g., Hnog v. Sprague. Warner & Co., 202 Minn. 425, 281 N.W. 261 (1938),
in which the court reluctantly denied the injured plaintiff any recovery whatsoever.
"No one camappreciate more than we the hardship of depriving plaintiff of his ver-
dict and of all right to collect damages from defendant . . . ." Id. nt 427, 281 N.W. at
263.

7 Smith v. Smith, 19 Mass. (2 Pick.) 621 (1824).

8 It should be noted that the expressions of judicial dissatisfaction referred to
herein are taken from majority opinions. Despite a general recognition that the rule
isunfair, the courts apparently feel compelled to follow it. This result is due mainly

to theoperation of the principle of stare decisis, but it may also stem from an un-

willingnrss to tackle such a complex problem which might more easily be left to the
legislature. See notes 83-88 & accompanying text infra.
o Louisville & N.K.R. v. Yniestra, 21 Fla. 700, 737 M8S6).
Sun Oil Co. v. Scamon, 349 Mich, 387, 390, 84 NAV.2d 840, 843 (1957).

Ji  Frummer v. liilton Hotels Intl., Inc., 60 Misc. 2d 840, 847, 304N.Y.S.2d 335,

342 (Sup. Ct, 1969).

12 Oddly enough, the United States is "virtually the last stronghold oi contribu-
tory negligence,” the ductrinc ns a complete defense having disappeared from the law
in continental Europe, New Zealand, Western Australia, and the Canadian Provinces.
There i3 also evidence of apportionment of damages in China, Japan, Russia, Poland
nnd the Philippines. Even in England, where the rule was born, It has since been
rejected by the English Reform Act of 1945. Annot., 3 A.l,.R.3d 463, 469 (1970).
See also Heft & Heft, Comparative Negligence: 3Wisconsin's Answer, 55 A.B.A.J. 127
(1969).

13 See note 36 ,1 accompanying text infra.

11 Ark. Stat. Anv. 8 27-1730.12 (1962); C0i.0. Rev. Stat. § 41-2-14 (1971);
Ga. Co-.r. Ann. 8§ 105-603 (1968), 4-703 (1972), Hawaii Rev. Stat. § 663-31
(Supp 1972), ldaho Code 88 6-801 to -806 (Supp 1973), Me. Rev. Seat. Ann. tit.
14, 8 156 (Supp 1972), Mass. Ann. Laws Ch. 231, 8§ 8 (Supp 1972), Minn. Stat.
Ann. 8§ 60L0O1 (Supp. 1973); Miss. Com; Ann. 8 1454 (1956); N fii. Rev. Stat.
8§ 251151 (1964); N.H. Rev. Stat. Ann. ch. 507:7a (Supp. 1972); N.J. Laws ch. 146
(1973), N.D. Century Code ch. 9-10-07 (Supp 1973), Ore. Rev. Stat. § 18470
(1971), S.D. Comp. Laws 8§ 20-9-2 (1967), Utaic Code Ann. 88 7827-37 to -43
(Supp. 1973); Vt. stat. Ann. tit. 12 § 1036 (1973); Wis. stat. Ann. § 894045
(Supp. 1973); Wyo. Stat. 8 1-7.2 (Supp. 1,973). These statutes apply to all types of
negligence cases and must be distinguished from statutes which adopt the comparative
negligence doctrine only in limited situations. Sec note 58 & accompanying text infra.

,n The Alaska legislature has had a consistent history of Inaction with respect to
comparative negligence bills. The first such hill, House Bill 306, was introduced In
1966 but died in committee. In 1969, House Bill 336 received a strong endorsement
from tiie Judiciary Committee. Referring to contributory negligence as a “harsh rule
of law," lhi! committee Inserted the following report in the legislative journal:

[A] number of states arc moving toward a more reasonable rule which would
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COMPARATIVE NEGLIGENCE

Pportunrty for reform- in Alaska with the-lawmaking experience of
her states and to urge that Jhe anachronistic doctrrne of contrrbu
tory neg| rgence be supplanted by a mare equitable system of com-
E aratjve neg| r%nce SRecrfrcaIIE It shall beﬁo osedt at the Alaska
egislature rather than the courts implement the reform.

I. CONTRIBUTORY NEGLIGENCE—THE PROBLEM

A Definition and Rationales

Contrrbutor negh%ence has ?een defined by the Alaska Supreme
Court as conduct on the part of a Iarntrtt which falls below the
standard to whrch he shoud conform for his own rotectron and
which | rs a Iegal ny contributing cause cooperatrnq with the ne}(_{ Igence
of the eendatrn brrngrn g about the plaintjif's harm, DAt least
SIX rﬁ jonales may eotfee In suPPorto |he doctrrne 1 that the
rule asadeterrente ct on[%Iarn f's carelessness; ( tanegl
gent Intift egtto assume full responsinility f or hrs ne ||8 nt
that th |a|nt|ffs fault 1S an mtervenrg d superse g
cause hrch acts as a sure between the defendant’s negll Renc
and teensurngnrnrury tattheequrtable notion of unclea %nds
dictates that ecour hould not Interfere In cases where both
partres are at fault: g at contrib utor%ne% oen e provides some
c eck on Jolarntrtf orieted | }urres and whatever mgustrce

derive from the doctrine, compro |se jury verdicts tend to
overcome this defect.

The first four arguments arc little more than theoretrcal etustn‘
cations havin no asrs n reart% With refs pect to the deterr nce
argument It IS unli e?/t at the ehavroro a otentral gamtrfrn
an accident srtuéltron S ang way affected ﬂrror I contem
poraneous cons eratron of legdl niceties. The sécond ratjonale sug-
gests that the Iarntr shoul be punished for his carelessness by
eann?t e resgonsr bility for not anly his own neql igent act, but for
that of the defendant as well. This penal basis stems from a 19

permit recovery by the injured person, but would diminish his recovery

in proportion to the degree of negligence attributable lo him. This is known

ns the doctrine of "comparative negligence” and has now been adopted by

seven states. The comparative negligence rule, we feel, provides a greater

degree of justice than is now affordedby the contributory negligence
doctrine.
The bill was amended slightly and managed to pess the House, but thereafter it too
died in committee.

Two more bills (Senate Bill 112 and House Bill 170) were introduced in 1971,
only to meet a similar fate, I-inally, on February 23, 1975 Senator John Ruder
intioduccd Senate Bill 106, relating to comparative negligence. It was referred to
the Judiciary Committee, but no other action lias beentaken to date. The bill will
be subject to further action in the Second Session of the Eighth Legislature.

10 Bertram v. Harris, 423 P.2d 909 (Alaska 1967). The court used the definition
found in Restatement (Second) of Torts 5463 (1963).



