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It is one thing to say that a capable Canadian judge, with ample
time in chambers and a transcript of the record before him, can work
all this out and do what the law requires. It is quite another to ray that
it can be done in a limited time, and from memory by the twelve house-
wives, baker’s helpers and unemployed individuals who make up the
kind of jury we get today in the United States. Even more terrifying
is the prospect of the instructions which must be given, under pressure
of time, before the jury retires, covering in detail all of the compli-
cations and replete with the possibility of reversible error. Even if
special issues are to be used, they must run to a number and complexity
which may well break the whole process down under its own weight.
It has been the writer’s experience that the mere attempt to explain to
a committee of a legislature, or even a bar association, just how the
Canadian method operates in cases of multiple parties, results in some-
thing approaching migraine and a general exodus for restoratives. It
is not surprising that, even with enthusiastic reports of complete suc-
cess in Canada for more than a quarter of a century, no American
legislature has looked with favor upon such a system.22

An additional reason for hesitation here is the history of the Llni-
form Contribution Among Tortfeasors Act. Since its promulgation
by the Commissioners on Uniform Laws in 1939, it has been adopted
in only nine jurisdictions;224 and so much opposition to it has developed
that the Commissioners now have withdrawn it for further study and
possible redrafting. The chief difficulty has been that of the release
of one tortfeasor, which under the terms of the act leaves him still liable
for contribution to the other, but credits him with a pro rata share of
his settlement. The defendants complain, with apparent justice, that
this makes it impossible ever to settle a case, take a release, and close
the file.22 Whatever the fate of the act may be, it is at least a warning

that contribution among tortfeasors introduces problems of its own,
and that the atrempt to combine it with "comparative negligence" may
well be the kiss of death to the whole bill.

223The only serious attempt to persuade an American legislature to adopt the Canad —

ian Systemwas made in Minnesota in 1940. See pitacunoiNcs op M jnnhsota Statu Bau
Assn. 12-17 (1940).
Arkansas, Delaware, Hawaii, Maryland, Michigan, New Mexico, Pennsylvania,

Rhode Island and South Dakota. Murylnnd and Pennsylvania modified or eliminated the
procedure provided b- the act for joinder of third pnrties. Delaware, almost immediately
after adoption of tho act, amended it limiting its application to joint judgment defendants.

223 Sec Larson, “A Problem in Contribution-The Tortfeasor with an Individual De-
lensc Against the Injured Party,” [1940] Wis. L. Ruv. 467; Smith, “Auto Accidents—
Contribution and Covenants Not o Sue,” [1950] Wis. L. rpv. 684; Barrett, "Release of
Ono Joint Tortfeasor Under Uniform Contribution Among Tortfeasors Act,” 18 ins.
Counsel J. 100 (1951).
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Actually there are astonishingly few cases in which the question of
multiple parties has reached the appellate courts under any "com-
parative negligence” act. The writer has found only ten, all of them
arising in Georgia and Wisconsin, where apportionment is restricted
to cases in which the negligence of the plaintiff is "less” than that of
the defendant. In none of these cases has the result heen very satis-
factory. In four of them2% it was held that die statute did not affect
contribution between joint tortfeasors, which under the Wisconsin com-
mon law rule must be on a basis of equality rather than in proportion
to fault. In four others22 it was held that the plaintiff could recover
nothing against one defendant whose fault was no greater than his
own; and that his recovery against the other defendant must be re-
duced in the proportion that the plaintiff's negligence bore to the total
of all three, rather than as between the two. In the ninth case,28
where the plaintiff’s negligence was found to 1? 5%, diat of one de-
fendant 20%, and that of the other defendant 75%, it wa* held diat
the plaintiff could recover 95% of his damages against both defendants,
with no apportionment between the two. In the tenth,20 where the
fault of the plaintiff was found to be 50%, and that of each of two de-
fendants 25%, die plaintiff was denied all recovery, but each defendant
recovered 75% of his damages on his counterclaim.

It may be observed in passing that, however these results might
be improved, they are at least no worse than the common law would
have accomplished without the statute, by denying all recovery and
leaving the entire loss with the plaintiff. But the real significance of
these cases is not in their imperfections, but in their remarkably small
number. The explanation does not lie entirely in the fact that appor-
tionment acts covering railroads and employers usually leave only
one possible defendant, since in Mississippi, Nebraska, South Dakota,
Georgia and Wisconsin the apportionment applied to automobile acci-
dents and other negligence cases. Nor does it lie in the absence of
procedure for joinder of parties, which is available in all these juris-
dictions. The fact appears to be that the cases of multiple parties are
sufficiently few in number, or are disposed of with so little difficulty in
the trial courts, that they have not been a major problem on appeal.

220Brown v. Heertel, 210 Wis. 354. 244 N.W. 633 (1932); Zurn v. Whatley, 213
Wis. 365, 251 N.W. 435 (1933); Homerding v. Pospychnlla, 22S Wis. 606, 280 N._W.
409 (1938); Wedcl v. Klein, 229 Wis. 419, 282 N.W. 606 (1933).

227 Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N_W. 721 (1934);
Quady v. Sickl, 260 Wis. 348, 51 N.W. (2d) 3 (1952); Mishoe v. Davis, 64 Ga. App.
700, 14 S.E. (2d) 187 (1941); Smith v. American Oil Co., 77 Ga. App. 463, 49 S_E. (2d)
90 (19 18).

(22882)h|manr. v. I’enn Electric Corp., 232 Wis. 232, 286 N.W. 552 (1939).

220Kirchen v. Tisler, 255 Wis. 208, 38 N.W. (2d) 514 (1949).
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Conclusion

No effort has heen made in these pages to argue the desirability
of the division of damages in contributory negligence cases. It speaks
for itself, and the question always has been one of feasibility rather
tha of justice. It is too late, in the light cf the long history, the many
statutes, and the multitude of cases, to contend that the thing cannot be
done at all. The chief problem is one cf some protection for the de-
fendants, and some restraint upon the irresponsible jury, which will
keep it within bounds and insure that the apportionment will in fact
be made.

If the writer were to attempt to draw an act for a legislature, he
would avoid “slight” and "gross” negligence, and the “lesser” negli-
gence of the plaintiff, as the pestilence. They do not strike at the root
of the difficulty; they leave the damages undivided in too many cases
where the division should be made; and they lead inevitably to many
difficult appeals abounding n confusion. He would leave the multiple
party apportionment, theoretically perfect as it may be, to the Canadians
until the American jury is eliminated or at least improved, for the
reason that the game is not worth the candle. He would rely upon the
Wisconsin special issue procedure, or something like it, to keep the jury
under control.

The following draft, which follows closely a bill approved by the
California State Bar Association at its ann’ ' meeting in September,
1952, is consistent with these conclusions:

1 In all actions hereafter accruing for negligence resulting
in personal injury or wrongful death or injur)’ to property, in-
cluding those in which the defendant has had the last clear chance
to avoid the injury, the contributory negligence of the person
injured, or of the deceased, or of the owner of the property, or of
the person having control over the property, shall not bar a recov-
ery, but the damages awarded shall be diminished in proportion
to the amount of negligence attributable to the injured person or
to the deceased or to the owner of the property or to the person
having control over the property.

2. In any action to which section 1 of this act applies, the
court shall make findings of fact or the jury shall return a special
verdict which shall slate:

(a) the amount of the damages which wouhi have been
recoverable if there had been no contributory negligence; and

(b) the extent to which such damages are diminished by
reason of such contributory negligence.
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The Role of the __
Courts and Legislatures
In the Reform of Tort Law

That the law of tarts needs continuous reform, isnot dis—
puted; but debate does rage over the proper rote of the

courts and legislature in such lau) revision. In this Arti—
cle, Professor Peck asserts that the judiciary should

evaluate the comparative abilities of the courts und leg—
islature to make the revision, in the context of the par—
ticular case. Ill setting out the criteria by which this

evaluation should be made, lie reveals the realities of

the legislative process that hinder the reform of tort law:

legislators are basically indifferent to tort law-making;

legislators lack experience, time, and adequate wages;

legislatures fail to hold satisfactory committee and pub—
lic hearings; legislators arc subject to well-agonized lob—
bies and pressure groups. Professor Peck then examines

recent catalytic court decisions that have sparked legis—
lative enactments, to show thut-a creative judicial role

does not conflict with the legislature; he cowhides that,

to overcome legislative inertia, the courts should play a

more positive role in. the reform of tort law.

Cornelius j Peck*

The necessity of continuous reform in areas of the private law
hns long been recognized. More than-40 years ago Mr. Justice
Curdgzo forcefully argued for a “ministry of justice,” which
would recommend needed reforms in the law.1 Following, demon-
strations of how law changes and the role that judges played in

" Professor of Law, University of Washington,

1. Crmlozo, .1 Ministry of Justice, 35 Hajiv. L. Itnv.113 (1021).
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producing that change,2 there has been an increased demand
for judicial participation La the reform process. Professor 7iobert
Keeton recently commented with approval on “candidly crea-
tive” judicial action;3 for example, he calls on the judiciary to
establish a comparative negligence scheme to supplant the more
prevalent contributory negligence rule.4 Professor Senvey, sum-
marizing conclusions based on nearly a half-century of teaching
torts, has also urged an active and creative role for the judi- i
ciary with respect to inany problems of tort law, ranging from
the liability of innocent converters and the rule denying contri-
bution to the adoption of comparative negligence and changes
in tho law of defamation.5 Other scholars have also urged an-
activist role for the judiciary0—in fact, Mr. Justice Traynor
has publicly stated tha the concern for judicial activity should
focus on the continuing scarcity of creative opinions rather than

on the overabundance of activity.7
Not all legal scholars have so enthusiastically approved of

an active reform role for the judiciary. Mr. Justice Ilolmes, in
one of his famous phrases, characterized the judicial power to
legislate as interstitial — a power confined "from molar to molec-
ular motions.”3 Even Judge Jerome TV uk, a lender of the juris-
prudential realists, has urged a modest role for the courts in
performing their inescapable function of judicial legislation,0
while others have more firmly opposed active judicial reform.I'

Of course, a good part of the battle rages over the substance

2. See, e.g., Card0zo, Tun Gnowrn or inn Law (1021); Cardo/.o, The
tijf. Judicial Process (1921); Prank, Law and ch)e M odern

N ature Of
M ind d.O O), Levi, AN Introduction to Legal R easoning
S. Keeton, Creative Continuity in the Law of Torts, 75 Hauv. L. Rev.

<103 (1902).
4. 14. At 000-09,
ti. Seavey, Cogitations on Torts 52-72 (1951).
C E.g., Cahill, Judicial Lr.oialL.v«ON 1-10-00 (1952); Green, The Thrust

of Tort Law: Part 11 Jutland Law Making, tit\V. Va. L. Rev. 115, 121 (1033);
James, Tort Law in Midstream: Its Challenge to the Judicial Process, 8 Buf —

falo L. Rev. 315, 331 (1050).
7. Trnynor, Comment cn Courts and Law Making, inLegal Institutions

Today and Tomorrow -18, 52 (1959). See nlsoRcimann v. Monmouth Consol.
Water Co., 9 N.J. 13V, 110, 37 A_.2d 325, 328 (1052) (Vanderbilt, C.J., dis.-et-
ing).

5. Southern Pac. Co. v. Jensen, 21S U.S. 205, 221 (1917) (Holmes, J., dis—

senting).
9. Aero Spark Plug Co. v. B. G. Corp., 130 F.Qd 290, 290 (2d Cir. 1013)

(Frank, J., concurring).
10. E.g., Cooperriiler, J Comment, on "The Law oj Tortj,” 50 Mien. L

Rev. 1201 (1938).
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of tbe proposed reforms.- Scholars may easily -disagree about the
extent to which the law of torts should be reformulated to en-
compass additional mechanisms of loss distribution. They- may
likewise disagree, for example, on the opportunity for fraud
created by a rule abrogating interspousal immunity in tort cases.
But inevitably, debate over the reform of the law oE torts in-
volves the question of the proper role of the courts and the
legislature in law-making and law revision. The advocate of
reform by tbe judiciary is often informed by the court that
the requested revision falls within the peculiar competence of
the legislature.11 On the other hand, the defender of the status
quo has frequently been told — perhaps more frequently in
recent years— that common-law traditions require the judi-
ciary to alter and adapt its decisional law to meet the demands
of our rapidly changing society.la The conflicting opinions on
the proper role of the courts and legislatures in the reform of
tort law have unfortunately yielded little, if any, careful analy-
sis of the criteria by which the confflct should be decided. As
Dean Prank Newman has said, “it seems inexcusable that we
are still so ignorant on the question, ‘By whom and how are
laws bent made?’”13

This Article will explore that question with particular ref-
erence to the law of torts and present at least a partial cvnhia-

11. E g, Helton v. Sisters of Mercy, 351 S.W.Sd 1Q0) (Ark. 1051); Faber v.
State, 143 Colo. 210, 3.1 P.2d COO (IDti0); Levesque v. Levesque, ODN_H. 147,
lot) A.2d 563 (1954); lleimann v. Monmouth Consol. Water Co., 0 NJ. 134,
87 A.2d 325 (1952); Land, paver v. Emanuel Lutheran Clurity 11J., 203 Ore.
10, 280 P.2d 301 (1055); Knecht v. Saint Marys Jlosp., 302 Fa. 75, MO
A.2d SO (1053); Memorial Jlosp. Ine. v. Oakes, 200 Va. 878, 108 S.K.Cd 333
(1050); cj. Luck v. McLean, 115 So. 2d 76V (Flu. Dist. Ct. App. 1051)). See
also Galliek v. Baltimore & O.R.It., 372 U.S. 108, 123 (J003) (llarlan, J., dis—
senting).

12. Mnskopf v. Corning Hosp. Dist., 55 Cal, 2d 211, 359 F.2d <157, 11 Cal.
Ttep, 89 (1961); Hargrove v. Town of Cocoa Beach, 00 So. 2d 130 (Fla.
1057); Molitor v. Kaneland Community Unit Dist., 18 111. App. 2d 11, 163
N.K.l1d 80 (1050); MeAmirov v. Mularehuk. 3:1 N.J. 172, 102 A .2d 820
(1960); Collopy v. Newark Lye & Ear Infirmary, 27 NJ. 29, 141 A.2d 276
(1953); Battalia v. State, 10 N.Y."id 237, 176 N.E.2d 7:10, 219 N.Y.S.2d 34
(1961); Witte v. Fullerton, 870 1°,2d 244 (Okla. 1961); Pierce v. Yakima Val —
ley Memorial Hosp. Assl, 43 Wash. 2d 162, 260 P.8d 765 (1953); Holyl2 v.
City of Milwaukee, 17 Wis. 2d 26, 115 N.WdJd 518 (1961); Kojis v. Doctors
Hosp., 12 Wis. 2d 367, 107 N.W.Qd 131 (1061); see Beimann v. Monmouth
Consol. Water Co., O N..T. 131, 87 A.2J 315 (1952) (Vanderbilt, CJ., dissent—
ing); ci. Eick v. I'crk Dog Food.317 Jll. App. 2.1, 106§CE.Sd 712 (1952).

13. Newman, A Legal Lock at Congress ami the Clegislatures, inLu—
cas. Institutions Touay and Tomokuow C7, 8&-S9 (1959).

ol ~TWm
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tioa of the comparative abilities of courts and legislatures to
revise the law. In so framing the question, however, one must
be cautious of searching for a single answer applicable to all
phases of such a comprehensive problem. The major critic! tn
of those who have discussed the creative role of the courts in
judicial law-making is that they have failed to differentiate
between the varied contorts in which the problem appears.
Obviously, the creative role suggested for the courts in the
area of contracts and property law or an area dominated by
legislation and administrative regulation, such as taxation, is
markedly different from the role it should play in the areas of
procedure and torts.l4 But even within these categories a more
discriminating approach should be taken to avoid label-thinking.
Thus, a court may properly refuse to expand the protection
given by tort law against certain trade practices because legis-
lation and administrative regulation have established a pat-
tern of legal control.15 Yet the same court could properly exer-
cise a creative role to expand the protection given by tort law
against intentional infliction of emotional harm even though it
occurred in a business context.10

I. LEGISLATIVE INDIFFERENCE

* Havirg issued a warning against generalization, one. may
now be permitted to make one. It is that as a general propo-
sition, legislatures arc indifferent to the problems of reform of
tort law. As Professor Cowan has articulated, “legislatures have
no stomach for reform in tort .law”;I7 correspondingly, Professor

14. In reforming tho law, a number of courts have considered that the
change related to the law of torts ns being a significant factor. Molitor v.
Kaneland Community Unit Dist., 18 Ill. App. 2d 11, 2G, 163 N.F..2d 89, Oh
(1959); Bricker v. Green, 318 Mich. 218, 21 NAY .2d 105 (1010); Fussnher v.
Andert, 2«1 Minn. 317, 301, 113 N.W.0d ss5, 301 (19Gl); Pierce v. Yakima
Valley Memorial Ilosp. Assh, 43 Wash. 2d 182, 179, 2G0 P.2d 7G5, 774 (1953);
Borst v. Borst, 41 Wash. 2d 042, G57, 251 P.2d 149, 150 (1952). su+t cf. Helton
v. Sisters of Mercy, 351 S_W.2d 129 (Ark. J961). The commentators have als,
of course, frequently pointed out the distinction in urging an active reform
role in the area of torts. e.4., Shavky, op. cit. nupra note 5, at GO-G8.

15. E.g., Cheney Bros. v. Doris Silk Cora., 35 F.2d 279 (2d.Cir. 1929); sec
Cbiuee, Unfair Competition, 53 ILvr.v. L. RIIV. 1289 (1940).

10. E.g., State Rubbish Collectors Assh v. Silisnwoff, 38 Cal. App. 2d 330,

240 P.2d 282 (1952). For a discussion of the propriety of an active role for
the co irts with respect to this problem, see text accompanying notes 190-93
infra.

17. Cowan, Hide or Standard in Tort Law, 13 Roioers L. Rev. 141, 159-

GO (1053).
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REFORM OF TORT LAW

drick lias pointed out that the piecemeal legislation adopted
is of equal significance to the total picture of legislative inac-
tivity.13 Moreover, statutorily imposed tort liabilities may be
inconsistent with the principles of tort law, as where a statute
imposes a limited liability on parents whose children wilfully or
maliciously destroy property. The obvious purpose of such legis-
lation is to combat juvenile delinquency rather than to fulfill
the compensatory objectives of tort law.10 Even though a statute
is generally consistent with the objectives of tort law, the moti-
vation for enactment may not have been the achievement of
those objectives. For example, during the @D years that pro-
posals to waive the United States” immunity from tort liability
were under consideration, Congress must have realized that such
a waiver was consistent with both the objectives of the law of
forts and valid governmental interests. But apparently the in-
creasing burden of reviewing over 2000 private bills during each
session of Congress, rather than an interest in a more symmetrical
scheme of tort law, finally produced congressional action."0

If additional proof is needed that, legislatures frequently over-
look or ignore the problems of tort law, it may be convincingly

18. Pedrick, On Civilizing the Law of Torts, G J. Soct Poo. Teacupjis L.

S-0 (1901).

10). See Peck, Parental Liability for Wilful and Malicious Act-s of Children,

WasitL. Buy. 827 (1081).

#). See Dalehite v. United States, 310 U.S. 15, C1-25 (105:2). The Bcport
ol the House of Ecprcsentutives stated in support of the legislation that be—
came the Federal Tort Claims Act:

For many years the present system has been subjected to criticism,
both as being unduly burdensome to the Congress and as being unjust
to the claimants, in that it dues not accord to injured parlies a recov—
ery as u matter of right but basc3 any award that rnay be marTc on
considerations of grace. Moreover, it does not afford a well-defined
continually operating machinery for the consideration of such claims.

The magnitude of the task of considering and disposing of private
claims can be gathered from the following statistics:

lu the Sixty-eighth Congress about 2,200 private claim bills were
introduced, of which 250 became law, then the largest number in the
history of the Claims Committee.

lu the Seventieth Congress 2,208 private claim bills were intro—
duced, asking more than $100,000,000. Of these, S36 were enacted, ap—
propriating about $2,830,000, of whx-h 11}, in the amount of $502,000,
were for tort.

Li each of the Seventy-fourth and Seventy-fifth Congresses over
2,500 private claim bilb were introduced, seeking more than $100,000,-
000. In the Seventy-sixth Congress approximately 2,000 bills we - in—
troduced, of which 815 were approved for a total of $820,000.

In the Seventy-seventh Congress, of the 1,820 private claim bills iu-



in "the frequency with which legislatures enact criminal
statutes that provide no concurrent civil remedies for one in-
jured by the criminal conduct. In some instances the courts have
supplemented the statutory language by applying the doctrine
of negligence per se to unexcused violations of criminal statutes,
but the difficulties encountered in the application of that doc-
trine warrant the assumption that a legislature concerned wi'j.
the civil consequences of a violation we ald have stated them.
Perhaps the underlying legislative rationale is that the criminal
law, which sets guidelines for future conduct, is worthy of legis-
lative consideration; whereas tort law, which is only a system
for distributing fortuitous losses, does not merit the exercise of
the planning function of legislation. In any event, the civil con-
sequences of violations are frequently ignored by legislatures.
This legislative indifference to tort law might be considered
a delegation knowingly made to an expert body qualified at
reformulating particular rules while maintaining consistency of
governing principles— much ns delegations of power to admin-
istrative agencies have been viewed. Indeed, the Supreme Court
ha3 characterized the Federal Employers Liability Act as a stat-
ute by which Congress created “only a framework within
which the courts were left to evolve ... a system of princi-
ples providing compensation for injuries to employees consistent
with the changing realties of employment in the railroad indus-
try.”2L If the question could be raised, such an indefinite dele-
gation might proper]} be determined constitutional by analogy
to delegations of authority to administrative agencies, which
have been sustained because experience and custom have made
sufficiently explicit standards that otherwise would have been
too vague.23 But, tempting as this view of a conscious delega-
tion may be, the truth lies elsewhere.

n. THE MOTIVATIONS, PERSONALITIES, AND
WORKING CONDITIONS OF LEGISLATORS

If legislatures were composed of a modern day equivalent of
Plato’s guardians or philosopher kings— a group selected on

troduced and referred to the Claitn3 Committee, 503 were approved for
‘ a total of $1,000,1253.30. ... So far during the present Congress about,
1,270 private claim bills have been introduced. Of these, 225 have been
enacted, appropriating about $065,353.00.
liJt. ItkP. No. 1237, 70th Cono ., Ist Sess. 2 (1915).
21. Kernnn v. American Dredging Co., 355 U.S. 126, 437 (1958), 31 wWash.

L. Hfv.108 (1059).
22. Fahey v. Mnllonee, 332 U.S. 215, "250-53 (1947); ¢j. NLI1tB v. Radio

Eng¥s, SCI U.S. 573, 552-S3 (1061).
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REFORM OF TORT LAW

the basis of ability and prepared by e special education to settle
affairs dispassionately for tbe good of tbe republic — they would
undoubtedly undertake periodic, systematic reappraisals of tbe
effectiveness of tort principles in serving society. Without de-
scending to tbe stereotyped and frequently erroneous charac-
terization of politicians, however, this is clearly not the case.
Even at their best, members of state legislatures bear but little
resemblance to Plato’s guardians.

A recent study of the political socialization of state legisla-
torsZ indicates that, while over half of the state legislators first
became interested in politics in the pre-college or equivalent
period, a sizeable proportion became interested after college or
its equivalent period.24 The fact that almost one-third of
state legislators are lawyers by occupationZ suggests that they
are qualified to make competent reappraisals of the principles
of private law; of course this generalization does not apply to
tbe very large occupation group consisting of farmers.28 Nor
is there more than a conjectural hope that any special prepara-
tion for the role of lawmaker was included in the formal edu-
cation of merchants, businessmen, bankers, real estate men,
insurance brokers, and professional men who collectively com-
pose the largest category of legislator occupations.Z7

Professor Leon Green has opined that there are not large
numbers of scholarly men in state legislatures, a factor which
he believes weighs in favor of judicial reform of tort rules.2” An-
other writer has expressed tbe idea that a scholarly approach
would only entangle a legislator because his function is to act,
to fight, and to seize advantages rather than to meditate on

23. Eulau, Buchanan, Ferguson Sc Wahlkc, tho potuicul socialization oj
state Legislator~, IN Legislative Behavior 303 (Wuhlke & Eulau eda, 1990)).

24. 4. nt 300.

25. During the period 1025 to 1935 lawyers held 28% of the seat3 in the
upper and lower housea of 13 states selected for study. Uyneinan, who wnakes
our taws, 55 Pol.. Set. Q. 55(1, 557 (1040), reprinted in Legislative Behavior
254, 255 (Wahlkc SEulau cds. 1939). A more recent study indicates that the
proportion of lawyers in slate legislatures has declined to less than 25%.
American Political Science Ass’n, American State Legislatures 71 (Zeller
ed. 1934) [hereinafter cited NS American State Legislatures],

26. The study by llynemau, arcjno. note 25, at 557, revealed that in the
period 1925 to 1935 farmers occupied 21.5% of the membership® =i the state
legislatures studied. A more recent study indicates that in 1919 the propor—
tion wns slightly less than 20%. American State Leoislatuues 71.

27. American State Legislatures 71. See also Ifyneman, supra note 25,
at 557.

28. Green, supra NOte 6, at 117-18.

APV A * }



them.-5 While it is improbable that any empirical test con be
devised to measure the scholarly attributes of legislator, an
abundance of evidence indicates that the legislative environ-
ment is not conducive to scholarly or detailed examination, yhich
is essential to effective reformulation of a complicated area of
private law.

A notoriously inadequate compensation scaled requires many;
if not most, legislators to supplement their incomes through out-
side employment — they perform their legislative work during
time borrowed from their regular full-time employment. Al-
though some legislators can limit the demands of their regular
employment during the legislative session, those demands, ccr-
tainly cannot be slighted by all. In short, state legislators are
part-time employees whose thoughts are directed substantially
to other matters. %\

Even if legislators could devote all of their legislative time
to the study of substantive proposals, the length of legislative
sessions would seriously hamper scholarly work.8L Most legis-
latures meet for such limited periods of time that they- cannot
give the prolonged, detailed, nnd studious attention necessary
for an effective study of any area in which the existing rules.are
technical, complicated, and frequently stated in a legal jargon

20. Finer, Thu Tusks und Functions oj thu Legislator, in LboisIJATIVE Bs-
uavioh 281, 282 (Wnhlke & IQulsiu cds. 1950).

30. At the enrl of 1001 the range of salaries per biennium was from $200 in
New Hampshire to $15,000 in New York, while the median salary of the 31
stales paying salaries was $3,900 to $1poo. For the II) states employing a
daily or weekly pay plan, the pay rate varied front $5 to $50 per day, with a
median daily pay of $15. All but five of the daily-pay states and all but*11 of
the salary states also paid living expense allowances that sometimes exceeded
the basic pay. Tub Council* or State Governments, Tub Book osltoe
Status 1902-1909, at 87 (1002) [hereinafter cited as Book Or tub States
1002-1063] . See generally Baiicock, State and Local Govkunmbnt andTom-

tics 188 (2d ed. 1002).

31l. Only 18 state legislatures meet annually; the remaining 32 hold bien—
nial sessions. Book of tiif. States 1002-1963, at 35. Fifteen states have regu—

lar unlimited sessions; 21 directly limit them to a specified number of days,
frequently 60 legislative or calendar days; 11 indirectly limit the length of the
session by stopping pay or allowances after a certain numb w of days; and 3
others have other methods of limitation. Id. at 30, 42—13. Special sessions are

less restricted: 25 states have no limit; 15 are directly limited; and the re—

mainder arc indirectly limited by restrictions on pay or allowances. Ibid.

Longer legislative sessions do not necessarily mean more time spent on leg—

islation. In Now Jersey, for example, the legislature sits once a week over a

five month period, but commuting problems distract attention from legisla—

tion. Anton, The Legislature, Politics and Public. Policy: 1050, 14 Rutgers L.
R ev.200, 273 (1960).
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REFORM OF TORT LAI

unfamiliar to most non-lawyers. Moreover, a high turnover rate
precludes any great accumulation o' legislative experience.3 This
turnover rate even affects the chairmen of committees, with the
result that the average committee head is relatively new at the
procedures of law-making.3

legislators are limited not only by the lack of legislative
experience and the shortness of the legislative session; they must
also work under physical conditions that are unsatisfactory for
deliberate consideration of complex matters. The provisions for
office space,3 committee rooms,33 and secretarial services3 are,
in most states, inadequate at best.

32. Almost 50% ol the members of state legislatures have very little leg—
islative experience. American State Legislatures 65, 07, 70. According to an—
other study of ten state legislatures during the six sessions held from 1025 to
1035, au average of 35.4% of the legislators ,n any given session we-c attend—
ing their first session and another 22.G% wei e attending their second session;
slightlymore than 20% had served asmany rs four sessious. Hyneman, Tenure
ami Turnover of Legislative Personnel, 195 Annals 21,23 (1930; A more recent
study indicates that a high level of turnover has continued. See ileckctt &
Sunderland, Washington State's Lawmakers: Some Personnel J'cclurs m the
Wuskinglon Legislature, 10 w estern Pol. Q. 150, 158 (1957) €€ :d*o Hyne-
man K Ricketts, Tenure anil Turnover of the luwa Legislature. .M lowa |I,.
Rev. 673 (1939); Hyneinan, Legislative Experiences of Illinois Lawmakers, 3
U. Cur. L. Rev. 101 (1335).

S3. According to the Hyneman study, 17.3% of committee chairmen were
serving in their first session ol the legislature while another 21.8% were at—
tending their second sessions. Only 2S.1% had attended live or more s;«gjis.
Hyneman, supra note 32, at 25. A similar pattern was shown in a later study
0i committee chairmen in 1950. American State Legislatures 68-70.

31. A report published in 1951 indicates that al. that time ro state pro—
vided all its legislators with individual offices. American State Legislatures
159. Thirty-six states did not provide iudt/idiial office space for members of
either house; three states provided individual office space for senate members;
eight provided office space to be shared by varying numbers of senators; and
live states provided office space to be shared by varying numbers of repre—
sentatives. Id. at 157. A former Connecticut state senator recently described
his working conditions ns follows: "1 had no office staff nnd indeed no office ex—
cept for a corner in my hallway at home, where unsortcd ami unified letters,
brochures, notes, und thousands of bills constantly threatened to bury my
children under a paper cascade." Lockard, The Tribulations of a State Senator,
in Legislative Behavjor 204, 296 (Wahlke & lau cgs. ,1059). .

8o. An earlier stugly of the New Jersey ir ﬁiéture_ Indicates that in 10%8
hhere we[]e 0 COm %ee r%om& or comgnt meetings, Q/%f COHSE(FUEHB/

earings had tq be neld In the Assembly Chamber at times wnen the legisia-
'[Ul’e n0 US| gt eSpace McKean, Pressltix on tiie Legislature oe New
Jerset 47 (1938);

36. The study of American State Legislatures made in 1954 by the Ameri—
can Political Science Association indicated licit at that time fewer than 20
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hi recent years, however, some legislators have been pro-
vided with the assistance of legislative reference and bill draft-
ing services, or legislative councils aud law revision commissions
hu/e been established to originate law reform. In fact, the mem-
bers of all state legislatures presently have some such staff serv-
ices available,37 but these services vary greatly between states,
and their significance to the problem at hand will be considered
below.

Of course, men have been known to make notable achieve-
ments even under adverse conditions, especially where self-
interest motivated their labors. The pragmatic nature of Ameri-
can politics, however, is revealed in a survey showing that only
a small minority of state legislators entered politics because of
political principles.38 Many political scientists have expressed
the opinion that party politics is a relatively unimportant factor
in the adoption of state legislation;3 instead, most legislators
are simply striving to satisfy the organized local interests of
their respective constituencies.f A legislator will probably avoid
general legislation that has no organized support from his con-
stituents for the double reason that his action will not bring him
credit with his electors, and it may alienate other legislators whose
votes are important if he is to serve his constituency loyally.4

In this respect lawyers probably do not differ from other
legislators, which partially explains their inactivity in reforming
the private law, despite their substantial numbers in state legis-
latures. A less flattering explanation is that their interest in legis-
lative service is engendered by an opportunity to obtain per-
missible “advertising” while serving their established clients.43

Finally, the dilution of urban and suburban voting strength

states assumed the responsibility for providing individual legislators with
stenographic assistance in adequate quantity. In only five states diu legisla—
tors have individually assigned stenographic or secretarial help, and in another
each legislator received 8,4011 n biennium for clerical assistance. However,
29 states did provide clerical and secretarial assistance for their standing com—
mittees, und such assistance wan available to major committees in seven states.
American State Legislatures 150.

37. Book ov tiik States H32-1908, at C3.

38. kulau, Buchanan, Ferguson & Wahlkc, xipra note 23, at 311.

39. American State Legislatures 192; Anion, supra note 81, at 274-75;
cf. Silverman, The Legislators’ View of the. Legislative Process, inLegislative
Behavior 293, 301 (Wnhlke & Eul.ut ods. 1959).

40. American State Legislatures 192-93; Anton, supra note 31, at 273-
74. See also Green, supra note 0,at 117.

41. Auton, supranote S!,»t 273- 74.

42. See Baiicock, op. at. supra note 30, at 1S3; McKean, op ait. supra

note 35, at 42. -
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in state legislatures should be considered. That the rural popu-
lation enjoys a much greater representation than the urban popu-
lation cannot be denied.43 Legislators from rural areas naturally
attempt to satisfy their constituents and tend to lack concern
for urban problems. Yet the needed reforms in the law of torts
are primarily the result of industrialization, the centralization of
commercial activities, and other factors accompanying the devel-
opment of a highly urbanized society. Rural populations are less
claims-conscious than their urban counterparts, perhaps because
the rigors of rural life induce an acceptance of hardships that
urban residents would find unacceptable4 In short, the prob-
lem area3 in the law of torts are of less concern to the rural
population and its representatives than to the population as a
whole, and in many state legislatures, the representatives of
rural areas direct the course of legislative affairs.

m. LEGISLATIVE COMMITTEES AND
COMMITTEE HEARINGS

Frequently when judges decline to accept the role of reformer
or innovator they do so in deference to the superiority which
the legislative process supposedly enjoys in its use of committee
hearings."B The thought is that through committee hearings the
various effects of a change in law may be thoroughly investi-
gated, the competing policy factors critically analyzed, and after
extensive consideration and evaluation, a reasoned and Vv/ell-
balaaced solution produced. Unfortunately, this idealized view
of the legislative process bears little resemblance to what political
scientists tell us are the realities nf the situation,

For one thing, hearings are not held on all bills, and there is
a surprising lack of rules providing for advance notice and
scheduling of hearings.4) A receut study indicates that in all but

10 states whether or not the hearlngs will be open to the public
-.-. 0 e
43 Goldberg The Statistics o] Malapportionment, 72Ya|e LJ 90 (1%3)

44. PeCk, Comparative Negligence and Automobile Liability Insurance, 53
Mien. L. Rev. 689, 711-12 (1060)-

45. Tjinmotional News Serv. v. Associated Press, 243 U.S. 215, 281-87
(1918) (Bn.ndei3, J., dissenting); Aero Spark Plug Co. v. B. G. Corp., 130 F, E
290, 290 (2d Cir. 1942) (Frank, J., concurring); Cheney Brgs. v. Doris
Corp,. 35 F.2d 279 (2d Cir. 1929); Molitor V. Kaneland &ommunlty Unit
Dist., 18 111. 2d 11, 40, 103 N.E.2d 89, 103 (1959) (Davis, J., dissenting); llci-
mnnn v. Monmouth Consol. Water Co., 9 N.J. 134, S7 A.2d 325 (1952).

46. American State LEcrsLATunEa 192, 117-18; McKean, op. At. supra
note cs, nt 47.

L
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is a discretionary matter.4* Normally, the crucial decisions are
made in executive sessions, from which the press and the public
are excluded.48 The records of committee hearings are in notori-
ously bad shape,43 and the committee reports to the legislature
are frequently summary and uninformative.@ As an institution’
for informing the entire legislative body about the content of
proposed legislation and the problems with which it deals, a
legislative committee leaves much to be desired.

This assumes, however, that the purpose of legislative com-
mittees is one of investigation, accumulation and evaluation of
data, and exploration of alternative solutions to various prob-
lems. Political scientists indicate, however, that hearings are
seldom held for this purpose, and if this result does obtain, it is
usually incidental to other purposes.5l Frequently committee
hearings are held to provide an appearance of well-reasoned
grounds to support action to which legislators are already com-
mitted.6 If the matter under investigation is one about which
there is a division of commitments, the result is likely to be the
development of two fact pictures, each conforming to its ad-
herents’ views, rather than a complete and objective portrayal

of the situation.53

47. Book of tiie States 1003-1003, nt 49.
43. Truman, T he Govf.rxmkntai, Process 370 (1951).

49. American IStaPe Legistatures 10:7.

Sﬁ. For e)l(_?m e, the . eport oj iike Committee on .Bjdicia — Civil 0(5 the
Was |r|1_%ton puse of Representatives on ng)lﬁ, su sequer'ﬁ'ly enacted, 10
walve Hie state's Immunity to suits In tort staled only:

We, n majority of your Committee on Judiciary— Civil, to whom wns
referred House Rill No. 333, consenting to suits against state [sic] in
tort actions, have bad the same under consideration, and we do respect—
fully report the same back to the House with the recommendation that
itdo pass.

"House Journal of the S7tii Legislature or tiie State of W ashington 235

(1931). The report of the Senate wns equally uncommunicative, usiug almost

identical language. Senate Journal of the 37th.Legislature of the State

of Washington 740 (1031). See also McKean, op. cit. supra note 35, at 47.
51. M cKean, op. Cit. supra note 35, at 43; Truman, op. cit. supra NO{€ 4g,

at 379; Steiner & Gove, Legislative Politics in Illinois 83 (1900); Huit,

The Congre: ion% %ommittee: A Case Study, 4S Am. Pol. Sci. Rev. 315, 305

(1054). %%e also Lo En Rearing on a Bill: Legislative Folklore, 37 Minn, L.

Rev. SI, 37 (105.2); Ohen, Towards Realism in Legispntdence, 59 Y ale LJ.

SS0, 802 (1080),
52. Steiner G(hve, op. cit. supra NOtE 51, Al 83; Truman, op. cit. supra

note s, at svo; Co gn Hearing on a Bill: Legislative Folklore,, 37 Minn_ L.
Rev. 34, 38 (1952); Ohen, Towards Realism in Legisprtidence, 59 v alf. L.J.

880, 392 (1950). .
53. See, e.g., HUIL, supra note 51, at s55, 354, 305.
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A very practical purpose served by the hearings is that of
revealing the alignment of various interest groups on the subject,
thus providing a gauge of their support or opposition to a bill.6*
The cathartic value of committee hearings is obvious and may
even assist the legislators in their role as mediators betweeu
contending pressure groups. In short, while committee hearings
may develop some information upon which a well-reasoned
policy decision could be made, this is the exception rather than
the rule.

Even if legislative committees were organized to conduct
objective and scientific investigations of areas in which reform
legislation is needed, they are ill-equipped to do so. As men-
tioned above, near to one-half of the committee chairmen are
serving in either their first or second session of the legislature.6®
Committees frequently lack an adequate staff, nnd what they
have has been chosen, not for professional competence in inves-
tigation of technical problems, but for their connections and
political competence.6* Moreover, insofar as reform in tort law
is concerned, the concentration of most legislative work in a
few standing committees6/ goes far to ensure tlial there will
be no organized pool of talent to work on specialized problems.
What legislative proposals are made concerning the reform of
tort law will probably be referred to the already overworked
judiciary committee, with its far-flung interests.

Finally, no empirical data would be available 'or a substan-
tial number of tort law subjects that a legislative committee
might investigate. For other subjects the empirics' data is
equally available to the courts as to legislative committees. For
example, a field study probably could produce no valid and
detailed conclusions concerning the effect of an abandonment
of charitable immunity from tort liability on charitable dona-
tions or the level of charitable operations. The numerous un-
controlled variables affecting donations and charitable opera-
tions undermine the scientific approach. The same reasoning
applies to the removal of charitable or governmental immunity
from educational institutions. The crude fact that liability iusur-

51. Truman*, o/i. cit. supra note 48; Cohen, Hearing on u Bill: Lagislutivu
Folklore, s7 M m . L.Rev.Si, 30 (195S).

55. See note 83 supra.

56. American* Statu Legislatures 160, 16-3; Cohen, supra note 51, nt
37-38 (1952).

57. American State Legislatures 96. See also Hahcocic, op. cit. supra
note SO. at 139 for a discussion of the usual standing committees, none of
which has a special relationship to tort law.
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ance permits the continued operation of charities and schools
in nouiinmumty jurisdictions can be noted by courts as well as
legislatures.53

To take another immunity rule as an example, one of the
reasons advanced in support of the inter-spousal immunity rule
is that abandonment would lead to a substantial number of
fraudulent claims, where liability insurance would cover the
claim. According to Professor McCurdy, insurers erally have
no statistics showing the number or amount of inter-spousal
automobile liability claims in states allowing such suits.% That
other comprehensive and reliable data would be available to
legislative committees seems unlikely. Any legislative estima-
tion of the effect of a chauge of that immunity rule would prob-
ably have to rest, as it does with courts, upon a priori nssuinp-
tions.

As Judge Magruder has asked,® could a factual survey estab-
lish that in a particular state the rule recognizing a privilege for
honest, but erroneous, statements concerning candidates for pub-
lic oflice hatl the clFect of driving honorable men from politics?
Would a more detailed documentation of the effect of modern
advertising campaigns on consumer purchasing habits and a
more complete account of the dangerous potential of automo-
biles have provided a sounder basis for the New Jersey Supreme
Court’s holding that when a manufacturer puts a new automo-
bile in the stream of trade and promotes its purchase, an im-
plied warranty of fitness accompanies it into the luimb of the
ultimate purchaser?

The suggestion is not that legislative committees could never
uncover empirical data boring on a choice of or chauge in vari-
ous tort rules, nor that courts have made adequate use of the
available data.0' Important empirical data relevant, to some tort
problems might be available to legislative committees. Thus, a

fiS. See, ..., President & Directors of Georgetown College v. Hughes, 230
F.2d 810, 823 (D.C. Cir. 1912); Molitor v. Kuucland Community Unit Dist.,
1IS1M.2d 11,103 N.E. 2d S9 (1089).

(D. MCCUI’dy, Personal Injury Te.rts Between Spouses, 1Yiu,. L. Uf.V. 303,
S3V (1959). Professor McCurdy does stnte, however, tlmt there nre indica—
tions that premium rates have increased in recent years in states that permit
inter-spousal suits, but lie does not /cate exactly what those indications are-

CD. Magrudel’, Judging in Tort Inw: Intuition and Science, 5 G'Oi.gm. I-
Aijir.u. UcLii. 31, 31 (1931).

Cl. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 353, 161 A.2d 09
(19G0).

GZ. See James, Tort Law in Midstream: Its Challenge, to the Jiulidel Prec —

ess, 8 Boyfmo I,. Rev. 31m, 325-23 (1959).
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study of the causes of trichinosis, its spread, and methods of
control might lead to a conclusion that a warranty of freedom
from trichinae should accompany a sale of pork. But courts
could make a better appraisal of the comparative abilities of the
judiciary and the legislature to deal with a particular problem if
consideration were given, on a selective basis, to the probabilities
that relevant empirical data would be available to legislative
committees butnot to the judiciary.®

IV. LEGISLATIVE SERVICE AGENCIES

The handicaps under which state legislatures work have not
gone unnoticed. At the present time all state legislature, M /s
some kind of stall services, but the level nnd quality of these se. -
ices vary greatly.QL Legislative reference services are available in
47 states, although some of their functions are now being assumed
by newer forms of service agencies 01 Valuable as their research
services are to state legislatures, they are library-oriented® and
arc unlikely to turn up any information not available to judges
who look beyond the traditional sources of legal information.

Bill drafting and law revision services are also available in 47
states.QL Although these services are important, they are primarily
confined to matters of form and style nnd utilize skills certainly
possessed in cqunl measure by the judiciary. Only a few states
provide for systematic revision of the substantive law; California,
Louisiana, and North Carolina having followed New York's lead
in this direction.(8

The increasing use of legislative councils has been the most sig-
nificant. development in the reform of substantive law. Thirty-
nine states now have established legislative councils, most of
which arc super-interim committees of the legislature, formed on
a bipartisan and bicameral basis, and assisted by a research staff.
Some have broad statutory duties; some have been restricted by
statute; and others have imposed their own restrictions.? In IPGS,

03. Analysis demonstrating the difficulties of using the scientific method
for cither judicial or legislative rule-making is contained in Criver?, ScLiict),
llesir.rch, and the Law: lienlcW "lhymmmtcl Jun.ijmidence,” 10 .f. Legal
Kd. 102 (1057).

04. BOO* of the States 1062-1363, at 03.

05. 1d. at 03-04.

00. Ameiiican State LWUSLATCTEA 1-42-44.

07. Hook ofthe States 1002-1063, at 04.

03. Id. «t 04-05.

00. Id. at 05.
70. Amsatscan State Lrr.i.sr.A'nntra 123-30.

ke
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budgets for legislative councils ranged from 29,500 to 350,000 dol-
lars. with a median budget between 84,000 and 00,000 dollars.7L
These variations suggest the fallacy of a generalized reliance on
the existence of the legislative council as an adequate instrument
for the reform of tort law. N t all councils have both the inclina-
tion and resources for productive work in the area. New York,
with its famous law revision commission, adopted three items of
what might be called tort legislation in 195672 and two similar
items in 195S,73but apparently enacted no significant tort legisla-
tion in 1955,7 1.957," 1959,70 1900,77 or 1961.7SA similar situation
apparently exists in Pennsylvania and Illinois.? In each jurisdic-
tion the courts could and should examine the record of the legis-
lative council, if one exists, tr, determine how active and how suc-
cessful the council has been in a particular field. In the course of
doing so a court may find, as did the New York Court of Appeals,

a council report gathering dust in legislative files that persua—

sively supportsa urt-made reform of tort law.8

Other legislativv services, such as interim legislative commit--
tees, have been provided in recent years. As a general proposition,
kit Tim committees are less effective than legislative councils and
ir ..re limited in duration and scope of activity. The choice of sub-
jects for investigation is determined by the interests of individual
members; much effort is wasted in organization; and they lack the
experienced staff that legislative councils may develop8l Again, a
court considering its reform role should properly determine not
merely the existence of interim committees, but whether they ever
investigate and successfully suggest proposals for the reform of
tort law.

Of course, with respect to all of these legislativeservice agen-
cies the same question should be asked that Aes askedconcerning

71. Look ortiie States 10G2-10GS, at G5-0G.

72. Note, 28 N.Y.S.L. B u 1. 183-227 (1050).

73. Note, 30 N.Y_S.R. B ull. 178-220 (1958).

71. Ascii, New York Legislative Season, 1N.Y.L.1". 221-31 (1955).

75. Note, 29 N.Y.S.L. B ull. 198-211 (1957).

7G. Note, SI N.Y.S.L. Lew.. 150-91 (1959).

77. Note, 25 Albany L. Lev. 318-61 (1961).

78. Note, 33 N.Y_.S.B. Bu11.218-28 (1981).

79. Pcdrick, On Civilizing the Law of Torts, G J. Soc’y Bud. Teachers L.
2,8 (1901).

80. Battalia v. Stale, 10 N.Y.2(l1 237, 17G N.E.2d 729, 219N.Y.S.2d 31
(i001) (relying upon a 1930 report of tile Law Revision Commission thatrec—
ommended changes in the earlier rule hy which there was no recovery for
physical or mental injuries caused by negligently induced fright).

8l. American State Legisl.vtuiieb 187-39.
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legislative committees: Is it probable that empirical data bearing
on a particular area in which reform may be desirable exists in a
form available to the sendee agencies but not available to the ju-
diciary? In this respect it might be noted that, according to politi-
cal scientists, the function of a legislative research staff is not to
gather primary datt., but rather to collate and synthesize data
already culled by administrative agencies and private organiza-

V. LOBBIES AND PRESSURE GROUPS

Political scientists unanimously assert that lobbies and pres-
sure groups play a tremendously important role in tbe legislative
process. Professor Truman’s authoritative work on the govern-
mental process3 consists primarily of a study of pressure groups,
their problems of organization, and their tactics of influence, In
ids judgment, political interest groups are as clearly a part of gov-
ernment as the political parties or the branches established by the
*"institution.84 One scholarly state legislator came to believe after
two legislative sessions that outside group pressures accounted for
>0 percent of what was done.® The authors of an Illinois study
pnclikied that non-legislators sometimes exert more influence on
legislative decisions than do members.& Moreover, the amateur
[r.islators, who make tip a considerable part of state legislatures,

my find it difficult to identify the various pressure groups,8 a
I d that may well intensify the significance of these group ae-
| ecities.
Jj  The scope of pressure group and lobby activity is, of course,
I >t confined to initiating legislation; of equal importance is their
Iposition to the passage of legislation deemed inimical to tne-v
| -tcrests. Since bills that have no organized support may fail to
| 155 even though unopposed,3 a pressure group or lobby can

| 52. 1a. ntm
!i HU. TrC'MAN, op. cit. supra note —18.
*3 H. 14. nt 502. According to Truman, the unorganized interests of society
B >piny a role in the governmental proceMi, setting the rules or nnrm3 of con-
lict hy which the behavior of organized interest groups are judged. This
I lor. as well ns tiie overlapping of group memberships, serves ns a check
I: .irst activities of organized groups. 14. at 512-16.

5. McKka.v, op. Cit. supra note 15, at 218.
il 0. Stkincii & Gove, op. Cit. supra note 51, at 8-2-57. Included in tills pow-
mbl group were the governor, the press, private lobbyists, and lobbyists for
m dous governmental units.
\I ST. Gnrceau & SUIIiVan, A Pressure. Group and the Pressured: A Castt Rc-
I <*1SAn .Pol .Sec. Ut:v. 072 (1051).
Ja .S, See Tp.cman. op. Cit. supru note 48, at 302-03.

INIISIify
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easily dispatch such legislation to oblivion. Raced with organized
resistance on one side and no organized support on the other, the
choice is obviou3 to any legislator whose approval is necessary to
obtain release of the bill from committee, particularly where the
local legislative rules permit secret votes.®

Of course, not all lobbies and pressure groups are equally ef-
fective. Groups with lobbying experience tend to be more success-
ful than ad hoc groups, partly because of their familiarity with
tire legislative process.60 Moreover, effective action of a lobby or
pressure group requires the cooperation of other lobbies and pres-
sure groups.QL In short, legislative log-rolling techniques are also
employed by lobby and pressure groups.

How does this knowledge of the legislative process apply to the
problem of reform of tort law? It reveals tbe incredible naivete of
much judicial language. For example, courts have frequently ex-

pressed the idea that any reform in the rule granting charitable .

hospitals immunity from lort liability must be made by the leg-
islature.® Yet the realities of the legislative process render the
suggested means of reform as unworkable as the most visionary
of utopian schemes. The fortuitous victims of negligence and mal-
practice of employees of charitable hospitals form no natural or
integrated economic, social, or political group. Moreover, legisla-
tion oriented toward the consequences of future events will not
satisfy their demands for redress of past negligence, and they will
not move in an organized fashion along legislative avenues. Al-
ternatively, if an individual legislator should become interested in
the matter, either through personal experience or the experience
of some friend or relative, his proposals would face opposition
from the organized and attentive lobbies of hospitals and insur-
ance compares. Moreover, removal of tbe immunity of hospitals
might initiate similar action affecting other charities, such as
some churches, that might therefore intervene in behalf of the

8. In only 11 states are committees required to report oti all hills. Boos
ov tiie States 1062-199:), at 60-51, Crucial committee decisions are usually

made in executive sessions from which the public and press are excluded. See
text accompjv ying note 43 supra. See also American State Legislatures
102."

90. Steo? r?,Govs, op. cit. supra NOte 51, at 4S.

91. Truai.'n, op. cit. supra nNote 48, at 803; Zeller, Pressure Politics 1In
New York 230 f"037).

92. e.g., Helton v. Sisters of Mercy, 351 S.W.2d 109 (Ark. .1901); Land-
graver v. Emanuel Lutheran Charity Ihl., 203 Ore. 4SD, 280 P.2d 301 (1955);
Knecht v. Saint Mary s 1lo3p., 392 Pa. 75, 140 A .2d 80 (1958); Memorial
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hospitals. It would indeed be an unusual legislator who, faced
with an organized defense by a group with such immediate ap-
peal, would persist unaided in the battle to remove the immunity.
Even if he organized a group to support the proposed legislation,
that group would be an ad hoc organization unable to engage
in the long run cooperative or log-rolling techniques so essential
to effective legislative action.

Certainly th:3 is but one example of what has been commented
on a number of times: There are np well organized and permanent
lobbies which have a comprehensive interest in the reform of tort
law.®B Within bar associations, lawyers representing insurance
companies are balanced against those representing injured plain-
tiffs. The National Association of Compensation Claimant Attor-
neys (NACCA) might be considered a natural lobby group, but a
review of the recent volumes of its journal fails to disclose any
involvement in legislative reform. On tbe contrary, the reform
emphasis is on case developments, with the courts viewed os the
reform agency.0*If the NACCA should lobby vigorously for re-
form, it would undoubtedly suffer not only from a general distrust
of lawyer-proposed legislation but also, turning a phrase that had
political significance, from a profound distrust of the "den. Unit
what is good for the plaintiffs’ bar is necessarily good for the law
of torts.

What has been said thus far should not suggest Hut there arc
no organized pressure groups or lobbies with interests in various
problems of tort law. The insurance lobby has been mentioned.
Newspapers, radio, television, and other news media have an ob-
vious interest in the law of defamation. The public lobby, con-
sisting of representatives of state agencies, municipal and county

93. E.g., Green, The Thrust of Tort Law: Part Il Judicial Lew Making, 61

Va. li. Rev. 115, 117-18 (1062); James, Tart Line in Mids'-cnn: Its Chal-
lenge to the Judicial Process, 8 Buffalo L. Rev. 815, 334 (1959). Bee also M c-
Kkan, Pressure on TiiF, LEGISLATURE of New Jersey 82-95 (1038), for a list of
101 interest groups working in the stale legislature, none of wbioh would have a
general interest, if indeed any interest, in reform of tort law.

See the following editorials hy the Journal*s Editor-inCiucf, Thomas

Lamgﬁert: Goals and flc.itdblonks in Tarts, 28 NACCA L.J. 27 (1962); Views

and \istus in Torts, 20-27 NACCA L.J. 27 (1961); The Common Law: Stead-

iest and Changing, 25 NACCA L.J. 25 (1960); Touchstones of fort Liability,

24 NACCA LJ. 25 (1959); Landmarks and Aiu lircdions, 23 NACCA Ltﬁ/

25 (1959). Sec also two articles hy Dean Pound opposing the establishment

oi an automobile accident commission and arguing in favor of judicial treat—
ment of problems of accident loss distribution. Pound, The Proposal of an

Automobile Accident Commission, 25 NACCA LJ 415 (1960); Pound, Judi-

cial Trial or Administrative Investigation?, 24 NACCA |_ . 299 (1959).

ililfels
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governments, and other public bodies, is interested iu proposals
to use their funds to finance a waiver of immunity. A proposal re-
lating to punitive damages generally can be expected to produce
an ii iiisual alliance of the lobbies for organized labor, communi-
cation media, and insurance companies. Occasionally the organ-
ized interest groups or lobbies may support legislative proposals;
but having accommodated themselves to the existing state of af-
fairs, they probably will seek to preserve the status quo by resist-
ing reform.

The record of adoptions of Model and Uniform acts confirms
what has been said about tbe role of pressure groups and lobbies
in the legislative process. For example, in 4 years the Uniform
Photographic Copies as Evidence Act has been enacted in a total
of 35 jurisdictions,® whereas in a considerably longer period the
Uniform Joint Tortfeasors Act has been adopted in only eight jur-
isdictions.® Certainly this disparity cannot be explained solely in
terms of draftsmanship or breadth of appeal. The explanation of
the difference in reception seems to lie in the existence of organized
lobbies for insurance companies, banks, and other businesses that
actively sought enactment of the former act for business con-
venience, and the absence of any organized lobby supporting the
latter act. Similar lack of interest has been demonstrated for
other uniform huvs touching on torts,07 while other narrow and
technical uniform nets have achieved a much higher level of adop-
tions® Indeed, tho fact that only four of the 114 uniform and
model acts approved by tho Commissioners on Uniform Laws are

0S. 9A UJj.A. 158 (Supp. 106ii).

G0. 9 If.L.A. 97 (Supp- 190-3). There were some objections to the adoption
of 85 of the net tccause it was thought to open the way to collusion by an
injured plaintiff nnd one of several defendants. See the Commissioner’ note to
8« of the 1955 Uniform Contribution Among Tortfeasors Act, 9 UJLA. 118
(Supp. 1911?). But correction of this defect has not accelerated its adoption.
See note 97 infra.

97. The Uniform Single Publicution Act, approved in 1953, has had but
eight adoptions, 0C U.L.A. 90 (Supp-. 1903); the Uniform Contribution Amoug
Tortfeasors Act, approved 1055, has had but two adoptions, 9 U.L.A. 107
(Supp- 1902); and the Model Nuclear Facilities Act, approved iti 1901, has
bad no adoptions, OB U.L.A. 5 (Supp. 1902).

9S. The Uniform Trust Receipts Act, approved in 1993, lias Imd 3) adop—
tions, 0C U.L.A. 113 (Simp. 1902); the Uniform Common Trust Fund Act, ap—
proved in 1938, lias had 30 adoptions, 9 U.LA. 95 (Supp. 1952); the Uniform
Simultaneous Death Act, approved in 1910, has had 18 adoptions, DC U.L.A.
87 (Supp- 1902); the Uniform Gifts to Minors Act, approved in 195G, has had

=S adoptions, 9B U.L.A. 39 (Supp. 1902); and the Uniform Act for Simplifi—

cation of Fiduciary Security Transfers, approved in 1958, ha3 had SB adop—
tions, DC U.L.A. 7i (Supp- 1902).

1063]
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REFORM OF TORT LAW

concerned with torts, is itself of some significance in evaluating
the legislative and judicial avenues of reform. It also corroborates
the fact that lobbies und pressure groups are effective in arrogat-
ing tbe attention of legislative service agencies to their particular
fields of interest.Q In short, torts more than many other areas of
private law is neglected in the legislative process and therefore
may more appropriately be considered an area for judicial reform.

VI. THE POSSIBLE CONFLICT WITH
THE LEGISLATURE

In considering the propriety of revising or overruling some
principle of tort law, should a court give any effect to the factors
mentioned in this summary of legislative realities? Would doing
so smack too much of the practical political considerations that
should be confined to other areas of the governmental process? To
put it another way, lest they overplay their creative role, should
the judges of the highest court of a state feign ignorance of what
any intelligent person can discover about the legislative process
within their stale? Or should they, summoning their courage, take
note that while the Emperor does have dollies, some of which
may be beautiful indeed, there are others which are tattered and
full of holes?

One of the arguments that might be made against this realistic
approach to problems of government is that it conflicts with our
democratic fi.ich. In a society dedicated to representative govern-
ment there is legitimate concern about judicial methods of policy-
making. After all, even if elected, judges are not chosen for their
abilities to represent or respond to public pressures.

They are, however, men trained hy their profession to exercise
self restraint. They arc certainly capable of distinguishing be-
tween the problems that would arise if they acted in conflict with
legislative pronouncements and the problems of action in an area
in which 110 such conflict exists. The judge who makes that dis-
tinction is as responsive to the clectoiute ns the legislature which
enacted the statute. Indeed, to argue that judicial creativity
properly confined to areas where no conflict with representational
deternrnetions exists is contrary to our democratic traditions is
to nrgue that one of those traditions is itself in conflict with the
others. Quite clearly, the common law today is not what it was at

(]). cf. KOrnOCIUiU, A University Service to Legislation: Columbia®s Legis—
lative Drafting Research Fund, If! La. L. REV. OSS, 638 (IOSG). Commenting
cm @r? funds inability to accommodate all those requesting aid in drafting
proposed legislation.



the founding of this nation, and the ability of judges to change
and adapt it to different circumstances has been one of the great-
est achievements of our judicial system.1D

Where a court makes what appears to be a needed adjustment
in an area in. which the legislature has failed to act, that adjust-
ment is not, of course, irreversible. If the judicial reform has pro-
voked sufficient opposition, it is subject to legislative revision or
repudiation.10l The same is true when a court deals with an am-
biguous statute, sucb as one waiving the sovereign immunity of a
state without mentioning the derived immunity of municipali-
ties.*(B

Of course, the. forces that will produce a legislative response to
judicial action will he similar to those that produce other legisla-
tion. Aresponse is not likely if the judicial reform has not affected
the interests of organized pressure groups and lobbies. In other
words, it will not come because legislators spend their spare time
reading advance sheets to check on how well the court is perform-
ing its work.1BWhen the judicial reform Is challenged ’lie lobbies
and pressure groups will, fortunately, bear a burden absent in the
usual legislative situation —that of persuading legislators to
overturn or modify the determination of a respected body of im-
partial men. Such a catalytic function of the judiciary, producing
legislative consideration of society’s needs on matters that no in-
terested group would otherwise question, might well he categor-
ized as an implementation of representative government. It cer-
tainly is not opposed to it.

The courts are not unaware of these pragmatic considerations.
In Wong Yang Swig v. McGrathXd the Supreme Court of the
United States considered the question of whether deportation pro-
ceedings of the Immigration Service were subject to certain pro-
visions of the Administrative Procedure Act; lhose provisions re-
quired separation of prosecuting functions from adjudicating
functions. The Court held that the Service was subject to the pro-
visions, saying"

100. See note.*2 u 12 supra.

101. See Molytr. v. City of Milwaukee, 17 Wis. XJ 20, 115 N.W. 2d 018
(1002), for a case in which a court specifically notes the possibility of correc—
tive legislative action.

102. See Comment, abcititi*<n of Sovereign Immunity in Washington, 30
W ash. L. Ruyv, 312, 320-27. (ItIPi).

103. ;. Knccht v. Saint wary s Hosp,, se2 pa. 75, 110 ACd 30 cio.is)
(Musmanno, J., dissenting).

101. 380 U.S. 3.7 (1950).

105. 4. at 47.

1
S

I
of tc
sin,.
gatei
h'c bi
it bel
noleo
irnpoj
moots

Ol
Suproi
?panet
t-- the
others

peetive
Tw lu
journee
prosecu
the hii:
s'-'ggesrt
should b
In re,
sovcreigi
uuuity (
o'heribij
tain cxcc
municipn
the muni
hy the st
The K
tween th
perhaps, <
which the
v, Kanelc
ahandonei
from tort

loc. in
107. 118
108. Min
100. 18 i



REFORM OF TORT LAW

Th?. agencies, unlike tiiealiens, have ready and persuasive access tu th
legislative ear and iferror ismade by including them, relief from Con—
gress isa simple matter.

More directly related, in this respect, to the problem of reform
of tort law is the recent decision of the Supreme Court of Wiscon-
sin, Tlolytz v. City of Milwaukee.1%In that case the court abro-
gated the doctrine of sovereign immunity as it applied to all pub-
lic bodies within the state, noting that if the legislature deemed
it better public policy, it was free to reinstut' the immunity. Also
noted by the court were the possibilities that :he legislature might
impose ceilings upon liability or establish, administrative require-
ments preliminary to commencement of suit.

Of even more interest is the recent decision of the Minnesota
Supreme Court in Spanel v. Mounds View School Dist.10l Jn the
Spanel case the court aboiisbed sovereign immunity as a defense
to the tort liability of school districts, municipal corporations, and
other subdivisions of government. Utilizing the technique of pros-
pective overruling, the court announced that it would apply the
new rule after the next session of the Minnesota Legislature ad-
journed, subject to any statutes that might, then regulate the
prosecution of the claims. Not only did the Minnesota court give
the legislature an opportunity to pass upon the question; it also
suggested a number of procedural and substantive matters that
should be dealt with in such a statute.

(O response to Svanel, the Minnesota Legislature restored all
sovereign inununity for the remainder of 1903. Thereafter the im-
munity of school and drainage districts is specifically retained an-
other four years, while the immunity of municipalities is, with cer-
tain exceptions, removed. These exceptions may be waived if the
municipality obtains liability insurance, but in no other case will
the municipality be liable beyond the monetary limits imposed
by the statute.™

The realistic and ingenious approach io the relationship be-
tween the judiciary and the legislature adopted in Spanel was,
perhaps, suggested by recent experiences in other jurisdictions in
which the courts have overruled immunity doctrines. In Molitor
v. Kancland Community Unit Dist.,10the Illinois Supreme Court
abiuuloned the position that school districts enjoy an immunity
from tort liability, implying that the whole doctrine of sovereign.
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immunity had been abrogated. In the legislative session that fol-
lowed this decision, four bills were enacted conferring immunity
from tort liability on various governmental subdivisions1l0 and
one bill111 was enacted restoring the immunity of school districts
from liability in excess of 10,000 dollars on each separate cause of
action.

A similar experience occurred in New Jersey following the deci-
sion in Coilerpy v. Newark Eye and Ear Infirmary.11- In Collopy
the New Jersey Supreme Court overruled the principle that a
charitable corporation was immune from liability for the torts of
its employees. The legislature responded by establishing a general
charitable immunity from liability for what would otherwise be
torts to beneficiaries, but permitting recovery, in tort actions in-
volving not more than 10,000 dollars, from a nonprofit corpora-
tion organized exclusively for hospital purposes.113

More recently, the California Supreme Court discarded the
rule of governmental immunity from tort liability.111 The legisla-
tive response was the adoption of a statute15re-enacting the doc-
trine c1sovereign immunity as it had previously existed, such im-

110. Il. Rev. Stat. ch. 105, & 12.1-1, "191 (1901) (park distri* lik
Rev. Stat. ch. 34, 8801.1 (1901) (counties); Ill. Rev. Stat. ch. 57% 8vVi
(1901) (forest present- districts); 111. Rev. Stat. ch. 105, 8333.2a (1901) (Chi—
cago Park District).

111. HI.R ev.Stat. ch. 122, 88321-31 (1901).

112. 27 N.J. 29,141 A »d 270 (1958).

113. N.J. stat. Ann\ 82A:53A-7 to-11 (Supp. 1002).

114. Muskopf v. Corning llosp. Dist., 55 Cat. 2d 211, 359 I1°.2d 457, 11
Cal. Rep. 89 (1901).

115. Cal. civ. Code § 22.3. For a discussion of the problems raised hy this
sequence of events, see Van Alstyrie, Goven nmtcd Tort Liability: A Public
Policy Prospectus, 10 U.C.L.A.L. Rev. 4G3 (1903).

Editors Note: The California legislature recently enacted a statute
that, with certain exceptions, abolishes sovereign immunity. Cnl. Sess.
Laws 1903, ch. 1031. Under the new statute, ft public entity is liable
for the injurious nets or omissions of its employees “if the net or omis—
sion would, apart from this section, have given rise to .. cause of ac—
tion against that employee or his personal representative.” Cal.

Laws 1963, ch. 1031, 8815.2(a)- A public employee is ILble for his in—

jurious acts or omissions to the same extent that he would he liable as

a private person. Cal. Sess. Laws 1903, ch. 1831, 8820(a). This liability

is qualified, however, by several provisions, the broadest of which

exempts a public employee, and hence liis cmp®oyer, from ligbility for

an injury that “was the result of the exercise of the discretion vested

in him, whether or not such discretion be abused.” Cal, Sess. Laws 1903,

ch. 1081, &820.2. This provision seems to encompass the subsequent,

move specific exemptions. Cal. Sess. Laws 1003, ch. 1081, &8820.2-32L.S.

Two final sections grant immunity from liability for funds stolen from
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munity to expire on the ninety-first day after the regular legisla-
tive session of 1963. Provision was also made for maintenance of
suits on claims that otherwise would have arisen in the interim.
In short, the legislate  gave itself two yeurs to study the problem
and make provisions tor tort suits against the state and its subor-
dinate constituents.110

The experiences in Illinois, New Jersey, and California might
be interpreted as rebuffs to reform-minded courts. The rules an-
nounced by the courts were not allowed to stand, and the im-
munities they had overruled were partially reinstated. Yet the 11-
linois Supreme Court certainly did not consider the legislative
action as a rebuff; instead it adhered to its position in an opinion
filed on rehearing after the legislature had acted, and it was on
sound ground iu doing so. The statement of policy of the new
Illinois act,117 relating to the tore liability of school districts and
nonprofit private schools, refers to “excessive” diversion of school
funds but recognizes that there “should be a reasonable distribu-
tion among the members of the public at large of the burden of
individual loss from injuries incurred ns a result of negligence in

a non-negligent public employee and for negligent or eveu intentional
misrepresentations, if the employee was not guilty “of actual fraud,
%%rzr;ption or actual malice.” Cid. Sess. laws 1063, ch. 1081, &3622,

110. The Michigan Supreme Court has experienced a period of rather
spasmodic interpretation of local sovereign immunity provisions. In “Williams
v. City of Detroit, 30-1 Mich. 231, 111 N.VY.2d 1 (1061), au equally divided
court affirmed, on the basis of sovereign immunity, the lower court"s dismissal
of a tort claim against the defendant municipality. A majority agreed, how—
ever, that the doctrine ns applied to municipalities should be prospectively
overruled. Four, justices, hea led by Mr. Justice F.dwards, felt that the pros—
pective overruling should have applied to the instant case. i14. at 267-08, 111
NAV.Cd at 28-20. Mr. Justice Flack wrote a separate opinion in which he
agreed that the lower court®s judgment should be affirmed, but concluded that
municipal corporations should not have the protection of sovereign immunity
in the future. 1. at 257, 111 N . W .2d at 18. Three justices, headed by Mr. Jus—
tice Carr, refused to acquiesce in the overruling of the doctrine of sovereign
immunity. 1q. at 219, 111 N.W.2d at 0.

Any hopes that the court would abrogate sovereign immunity for all pur—
poses were quashed by the decisions in McDowell v. State Highway Cornui T,
3G5 Mich. 263, 112 N.W.2d 191 11961), in which the court retained the im—
munity of the State nnd its departments, and Sayers v. School Dist., 806
Mich. 217, 114 N.W.2d 191 (190.:), and Stevens v. City of St. Clair Shores,
386 Mich. 311, 115 N.W .2d C9 (1962), two cases in which the court refused
to remove the immunity of school districts. These last three decisions indicate
a retreat from the courts position in wirrians, Where the court apparently
took positive action in an area of legislative inactivity.

117. 111. Rev. Stat. ch. 122, 8S.1 (1961).
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the conduct of school district affairs . . . .” During the same leg-
islative session another bill113was adopted increasing the tort jur-
isdiction oi the Illinois Court of Claims from 7,500 to 25,000 dol-
lars. Similarly, the immunity reinstated in New Jersey was not as
complete as that previously recognized. The final result in Cal-
ifornia remains to be seen. But in each of the three states the judi-
ciary clearly succeeded in serving as a catalyst, activating the leg-
islature with respect to problems that otherwise would have been
ignored. And in none of them has the court taken a position de-
fiant of an expressed legislative determination.

It has been argued, however, that legislative inaction consti-
tutes a tacit approval of the status quo. According to this view,
judicial creativity in an area in which the legislature has not acted
would amount to defiance of the legislature. The argument is well
represented in a statement of the Oregon Supreme Court on the

doctrine of charitable immunity:110

Over the ears the Ie\%eslature h f aken no notion to over urn the do
trlne y 1ts slence, We ma wej inler |ts rov owever

’najy be t ere vvas 0 0GCasIon (J'[ {0 ac GC* icq tIS
with the rule. T ? jioctrme gﬁ icome e}yes abll

ﬁthls stale; a_part of t genera IC Op ¥ tate re atlng to
ar| abe IﬂFtI utions, nH as es ¥ he le |sfa ure.
S Jlght to assume hat the ruewould not he

changed uﬂ1 s% l|Jtr?tsezﬁjacte

Obviously this statement is a fine example of what Llewellyn
called the “formal style,”2 but the most striking thing about it is
the way in which it ignores the legislative realities. As the Oregon
court sees it, the legislature is really an assembly of philosopher
king3, gathered to consider the problems of the republic and to
settle matters dispassionately, for the good of society. It does, in

118. Hl.rev. Stat. ch. 37, §439.8(D) (1981).
119. Landgraver v. Emanuel Lutheran Charity Bd.,
250 I\2d 301, 803 (1955); <r. Memorial Hosp.,

103 S.E.ed 383, 896 (1059).
Editors Note: Subsequent to the completion of this Article, the Ore—

gon Supreme Court, in llungerford v. Portland Sanitarium & Benevo—
lent Asah, OSEP.2d 1009 (Ore. 1963), rejected its previous approval
of the charitable immunity doctrine, reasoning that “it is neither real—
istic nor consistent with the common-law tradition to wait upon the
legislature to correct an outmoded rule of case law. . . . The fact that
r. rule hits been followed for fifty years is not a convincing reason why
it must be followed for another fifty years if the reasons for the rule
have ceased to exist." 1q. nt 1011.
120. Li£wm.y»“, The Common
38-10 (1960).

203 Ore. 489, 493-94,

Inc. v. Oakes, 200 Va. 678, 839,
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fac'c, comb through old decisions of the court to see which, if any,
are getting out of adjustment with current values. Legislators will
do this even though much of their time and attention in the short
and hectic legislative sessions is taken by representatives of pres-
sure groups and lobbies. Moreover, though most of them have had
no legal training, they are able to understand, evaluate, and select
for revision or repeal those judicially developed principles that are
no longer productive of justice. And they can do this even though
the rules and their various exceptious are stated, frequently with-
out indicia of doubt, in the complicated, technical jargon of a
learned profession.

In reality, there is no basis for this inference of legislative ap-
proval of the existing tort rules, and not all courts draw such an
inference.l-1 For example, the Michigan court refused to find in
legislative inactivity following decisious under a wrongful death
statute an approval of the judicial interpretations.12 In the view
of the Michigan court, “a legislature legislates by legislating, not
by doing nothing, not by keeping silent.”123 Or, as Professor Hart
has pointed out, the Constitution of the United States and each
of the state constitutions prescribe the ways in which bills shall
become law, and failing to enact a bill is not one of them.12 In-
deed, it is just as reasonable for the legislature to assume that if a
judicially developed rule is unjust the courts will overrule it. And
as Justice Black of the Supreme Court of Michigan demonstrated,
this equally permissible inference has in fact been used by lobby-
ists in opposing changes in th* law of torts.15

Where reform bills have been defeated in a legislature, there
may be more reason to infer legislative approval of the status quo.
Some courts have drawn this inferencelZlbut others have refused

121. e.4., Hcmundez v. County of Yur:u, 91 Ariz. 35, 359 1°.Gd 271
(1962).

122. Wycko,v, G nodthe, 831 Midi. ssi1, 105 N.\Y\2d 113 (1960); cj. Gir-
ouarc! v. United States, s2s US. 61, 09-70 (1910); Park v. EmpToyment Se-
curlty Comni ™, 355 Mich. 103, 91 NAY .2d -107 (1959).

123. Wycko v. Gnodtke, SOl Mich. 331, 338, 105 N.W 9@ 118, 121-22
(1900).

121. Hurt, Comment on Courts nnd Law Making, in Lep-al Institutions
Today and Tomokhow -10, 111 (1939).

125. W.Hiiinis v. City of Detroit, 364 Mich. 231, 273, 111 N.W.2d 1, 11
(1961) (opinion of 33lack, <.).

126. See Martino v. Grace-New Haven Community llo3p., 116 Conn. 735,
148 A .93.259 (1959); Schulte v. Missionaries of Lu Salettc Corp., 352 S.W.2d
030 (Mo. 1901).
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to do s0.127 Once again the legislative realities indicate that the
inference may be incorrect either as to the existence of a formu-
lated legislative judgment or as to the reasons why the legislation
failed to pass. Professor Hart’s observation is again in point even
if the inference might correctly be drawn as a matter of fact. Like-
wise, one might infer from limited reforms in a particular area of
tort law that the legislature had determined that no further
changes should be made in the doctrine involved. Yet at least
three courts have refused to draw such an inference within recent
years.123

Of course, in some areas, legislatures may have substituted
comprehensive statutory schemes for common-law tort principles.
For example, the field of labor law was formerly governed by ju-
dicially developed tort principles.120Presently, federal statutes so’
dominate the area that continued judicial creativity would be in-
appropriate. The inappropriateness is currently stated in the doc-
trine of federal pre-emption,1d although that doctrine does not
apply to all torts which occur in a labor context.131 Even without
the constitutional basis for the pre-emption doctrine, courts
should refuse to play a creative role. In labor mattes there isno
lack of pressure groups or lobbies to initiate action; nor is there in-
difference on the legislative scene. Legislative policy-making is
preferable in such a context, and judicial policy-making by state
courts is inappropriate.

Excepting these areas where legislation has established a com-
prehensive scheme, and the specific situations in which the legis-
lature has in fact spoken, recognition of the judiciary’s reform
function with respect to the law of torts involves no actual con-
flict with t.'O legislature. Arguments to the contrary are based on
an nrtificial view of the legislative process or a rigid and doc-
trinaire view of the common law. Indeed, as has been pointed out,

127. Coilopy v. Newark Eye & Ear Infirmary, 27 N..T. 20, i1l A .24 270

(1058); Battalia v. State, 10 N.Y.t " 287, 17(1 N.E.2d 720. 210 N.Y.S.0d 31
(1001); Holytz v. City of Milwaukee, 17 Wis. 2d 20, IIf. N_W .2d (18 (1062);
/. Wong Yang Sung v. McGrath, 8110U.S. 10,47-18 (1050).

12S. Muskopf v. Corning Hosp. Hist., 55 Cal. 2d 211, 350 I’.2d 157, I
Cid. Itep. SO (1061); Molitor v. Kunelnml Community Unit Dist., 18 Ill. 51
11. 103 N.E.2d OD (1050); Spanel v. Mounds View School Dist., 1IS N.\W2(l
705 (Miiui. 10B2).

120, Sea 4 Itea" . vru.\u:.\T, Touts 8 775-816 (1039).

130. Gnnier v. Teamsters Union, 316 U.S. 4S5 (1053).

131. UAW v. Russell, 858 U.S. 004 (190S); International Assh oi Machin—
ists v. Gonzales, 356 U.S. 017 (1058); United Constr. Workers v. Laburnum
Constr. Corp., 817 U.S. 650 (1054).
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judicial activity may well complement the representational sys-
tem of government, apprising the legislature of matters that
would otherwise he ignored in the turmoil of the legislative proc-
ess.

VIlI. OTHER RESTRAINTS ON ACTIVE
AND OPEN JUDICIAL REFORM

The absence of conflict with either the legislature or the con-
cept of representative government does not of itself require .an ac-
tive nnd openly creative reform role for the judiciary. The poten-
tial gains must be weighed against the benefits to be lost and the
new burdens imposed.

Probably the greatest clanger of an active and openly creative
reform role for the judiciary is that it might produce or even fa-
cilitate a legislative counterattack by the lobbies and pressure
groups that favor the status quo. There is little reason to believe
that they will not combat both judicial nnd legislative change
with equal vigor. The same factors that lend- to legislative inac-
tivity will result in the absence cf countervailing pressure groups
protecting the judicial reform.

I? revision is made demonstrably as a function of policy-mak-
ing, it probably will be easier for lobbies ami pressure groups to
convince legislators that they are as competent as judges to make
sucli decisions. And a rigid statutory solution established by the
lobbyists may easily prove to be more of an inhibition to future
adjustments than adherence to traditional methods of dealing
with precedent. By Professor Llewellyn’s count, there are 04 tra-
ditional and impeccable techniques for dealing with precedent.1®
I'vea if one were inclined to doubt the separate identity of some
of the listed techniques, one cannot but be impressed by his ac-
count of the freedom and mobility which courts have developed
within traditional limits and accordingly hold fears that this
mobility might he lost under a statutory scheme.

Mr. Justice Cardoxo recognized the potential of these lcch-
niques for accomplishing reform and the inhibiting influence that
legislation might exert:

Time wns when the remedial agencies, though inadequate, were at lon;"

in our own hands. Fiction and equity were tools which we could apply

nnd bullion for ourselves. The artifice was clumsy, hut the clumsiness

was in some measure atoned for hy the skill of the artificer. Legisla—
tion, supplanting fiction and equity, m.i multiplied a thousand fold the

power and capacity of the tool, but it has taken the use out of our own
hands and put it in the hands of others.131

lift
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His opinion in. MucPlierson v. Luirlc Motor (70.13L is some meas-
ure of his ability to accomplish a major reform while insisting
throughout an avowedly uncreative opinion that the result was
dictated by a principle drawn from earlier oases, a good number
of which were in a very practical way overruled. If Justice Cur-
clozo had expressly stated a judicial responsibility for active and
creative reform and then announced as the latest policy judg-
ment the rule of manufacturers’ liability for negligently made
products, manufacturers’ associations might have successfully
sponsored au undesirable legislative response.

The danger of statutory intrusions depriving courts of the flex-
ibility they possess in its absence can be overstated. As Gray
pointed out several times in his classic work,1% quoting Bishop
Hoadly, judges make the final determination of the meaning of a-
statute. They may exercise this power more than once, by chang-
ing an earlier court’s interpretation of the statutory language.1®%
For present purposes, a perverse exercise of this power may be
found in the treatment that a number of state courts have given
constitutional nnd statutory .provisions authorizing suits against
the state.137 A much more severe test of a court’s ability to inter-
pret a statute without invoking legislative retaliation — perhaps
the most severe test— can be found in those cases in which courts
issued an injunction in a labor dispute on the basis of the pre-
amble of a statute designed to prevent Hie issuance of such in-
junctions.138 The presence of opposing pressure groups, however,
may have made the ventuie less risky than an equally cavalier
treatment of legislation that had strong supporters and no oppon-
ents.

Certainly, the judicial tendency to construe statutes strictly
rather than analogize from their provisions has heen demon-
strated more than adequately.13 On the other hand, a court may

134. 217 N.Y. 352, 111 N.E. 1050 (1910).

135. Guay, Thf, Nature a.so Sources ok tiik Law 102, 125, 171-72 (2n
cd. 1021).

136. E.g., Park v. Employment Security Comm., 355 Mich. 103, 04
NWSd 407 (1959); Windu3t v. Department of Labor & ludus., 52 Wadi. 2d
33, 323 P.2d 241 (1953).

187. See Leflar & Kantrowitn, Tort Luibilitj/ of the State.*, 29 N.Y.UL.
Ifyv. 1303, 1365 (1964).

13S. Roth v. 1/Ocal 1460, llelvil Clerk? Union, 210 Ind. 303, 21 N.E-A
280 (1939), rev’d on. other grounds, <M8 Liq. 275, 31 N.E.Gd 9S6 (1941); Gaz-
znm v. Building Serv. Employees, I'D WaS . 2d 488, 18S P.2d 97 (1947); cj.
Lnuf v. Shiinr.er & Co., 303 U.S. 823 (1938).

139. See Laudi3, Statutes and the Sources of Law, in Harvard Lkoai* Es-
HAY8 213 (1934).
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li.izb a statute as tiie base for a creative venture; for example the
Baited States Supreme Court recently announced that the Eed-
Bal Employers Liability Act created only a framework within
Baick the courts were left to evolve, much in the manner of the
Bimcou law, a system of principles to compensate injured em-
Boyees consistent with the changing realities of the railroad
Idustry.140In short, courts can remain creative even while work-
Ig within a statutory scheme,

1 Assuming that courts can and do withstand the counterattack
li their reforms, they face problems within their own walls.
Raving acknowledged their creative role, they should expect a re-
lionse from those with an interest in producing change. The or-
lanized interests that function as legislative lobbies might well
lacleitake experimental litigation to produce changes consistent
lith their objectives. If the appellate court might play its crea-
livc role in any case coming before it, interest groups may well
loncliule that they cannot ignore pending cases involving princi-
ples of law important to them. At the present time such groups
feo participate as amici in significant cases, but only where the
lignificnnci: of the case appears from the lack of controlling prec'-
[ierit or the convergence of conflicting precedents in the context of
Ilie pending case. Unless the course develop Mime signaling device,
Inch as setting the case for rc-argument and inviting amicus
briefs, they can expect an increase in the applications to partici-
pate ns amicus. Even with the use of such a device, as case re-
ports indicate,141 courts will receive what they might consider the
nixed blessing of numerous briefs and oral arguments. While the
natter rcits within their control, it is unlikely that courts would
want to refuse such assistance in the new role they have openly
assumed.

Ti the courts undertake a creative role, they can expect pres-
Luire for changes in the rules of evidence. Much of the evidence
that is inadmissible as irrelevant under existing rules might be
relevant to the consideration of a change in the rules. Tiie size of
records might increase significantly, as those using the litigation
process experimentally attempt to build the proper record, with
data drawn from other disciplines and professions, for the policy

110. Kenmn V. American Drcdginj; Co., 355 U.S. 42(1, 437 (C063).

111. For example, in Williann v. City of Detroit, 3(1 Mich. 231, 111
N_.W.2d 1 (IJfil) the court received seven amicus curiae briefs, and ?u Spanel
v. Mounds View School Dist., 1IS N.W. 2d 7.06 (Mian. 196.2) ten amid
curiae participated.
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decision they will urge upon the court.112 To a certain extent, the
problem can be avoided by liberal use of the technique of judi-
cial notice. Not all relevant information and analysis, however,
appear in available printed form. Again, the problem is within the
control of the court, but the pressure to receive all volunteered
information relevant to the policy decision will be difficult for a
non-investigatory body to withstand.

Another facet of the total problem presented by a creative ju-
dicial role i3 that of dealing with ex parte communications. If the
function of the judiciary is to ensure the correct application of the
appropriate rules of law to the facts of a case, improper com-
munications concerning these facts may be quite easily prohib-
ited. If the courts affirmatively assume a policy-making role, how-
ever, what is the status of non-record communications made by a
nonparty and not directed to the facts of a particul'r case but of
great importance in establishing a policy that the communicator

. supports? Lord Mansfield has been commended for consulting
with experts in the practices of merchants, but it is far from cer-
tain that present-day judges would not be censured for private
discussions with economists, psychiatrists, or sociologists. The
problem has been a major one for administrative agencies which
possess both adjudicatory and rule-making powers.143

Vm. LEGISLATIVE AND JUDICIAL
STRENGTHS AND WEAKNESSES

Having surveyed some of the pros and cons of an actively crea-
tive role for the judiciary in the reform of tort law, a summary of
the relative strengths and weaknesses of legislatures and courts as
reform agencies is appropriate.

As tbe above discussion shows, there is a remarkable dearth
of legislative incentive to consider or initiate reforms of tort law.
A conscientious J.»dge, on the other hand, might easily consider it
one of his professional obligations. While legislatures have the
power, and sometimes even the means, to investigate the relevant
factors underlying a policy decision, their utilization of the
existing facilities is extremely unlikely. No empirical data is avail-
able for some problems and for others the available data can be
obtained without the use of legislative investigatory powers. On
the other hand, courts have no investigatory powers to facilitate

142. c¢. Cheney Bros. v. Doris Silk Corp., 35 F.9d 279, 281 (2d Cir. 1929);
Freund, On Understanding the Supreme Court 86-02 (1949).

143. See PeCk, Regulation and Control of Ex Parte Communications vnth.
Administrative Agencies, 76 Harv. L. Rev. 233 (1962)
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the accumulation of data relating to policy decisions, except as
they might provide power to litigants by relaxing the evidentiary
rules of relevance. Moreover, court records unfortunately stop
short at the rendition of a judgment and are barren of informa-
tion on how the determination made subsequently affected the
parties and society. The necessity of making occasional policy de-
cisions without adequate supporting data often produces a judi-
cial tendency to ignore pertinent empirical data. But frequent en-
counters with a general problem, presented in various contexts
that an endless variety of fact patterns provides, give courts a
type of experimental program in which they can formulate and
trsL a governing rule.I’ Moreover, their experience with jury re-
fusals to apply the rules propounded by trial judges gives them
aome basis for determining whether the rules are compatible with
tbe .-urrent values of society. Thus, courts have recently com-
mnen;.“d on the unacceptability of the rule by which contributory
negligence bars recoverylb and the rule limiting a parent’s recov-
ery for the wrongful death of a child to pecuniary losses.18
If the comparison is mode on the basis of what has in fact been
to accumulate data, as opposed to what could be' done,
courts compare quite favorably with legislatures. As Professor
Leon Green has said,}4 courts know more of the history of the
irrv, and thus probably more of what departure from an. estab-
lished ntle involves, than a legislature knows or can learn.
Courts certainly equal legislatures in the ability to appraise the
rationale of an existing rule. Particularly is this so in those areas
where the need for reform has produced a host of irrational and
’inworkable distinctions, impressive and even awe-inspiring to
laymen as an elaborate and complicated structure built by a
learned profession, but without merit or justification to those who
understand the problem. Not surprisingly, it is in these areas that

144. For on excellent example of an experimental enlargement and subse—
quent contraction of ligvility for negligent infliction of emotional barm, see
the line of cases set out in Grecorv & Kalven, Casks and M aterials on*
Torts 8G0-8S (1959). The principal cases in order are: Victorian Ity. Comm hs
v. Coultas, [18B Y 13 App. Cos. 222 (P.C.); Dulieu v. White & Sons [1901] 2
KJ3. 069; Hambvook v. Stokes Bros., [1925] 1 K.B. 141 (C.A.); Owens v. Liver—
pool Corp., [1C39] 1 KB . 394 (C.A.); Bourhill v. Young, [1043] A.C. 92; King
v. Phillips [1053] 1 Q.B. 429 (CA.).

145. Karcesky v. Laria, 382 Pa. 227, 234, 114 A.2d 150, 154 (1955).

146. FUSSNErv. An ert, 261 Minn. 347, 113 N.W.2d 355 (1061), 47 Minn.
L. Rev. 323 (1062).

147. UIEEN, The Thrust of Tort Liw: Part Il Judicial Law Makiny, 64
W.Va.L.Rev. 117,121 (*062).
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courts have recently been most active in making reforms.14 In
making such appraisals they have the benefit of the extensive lit-
erature of the profession and, unlike legislators, a physical and so-
cial environment conducive to scholarly pursuits. Indeed, the ex-
tent to which judges have relied on law review commentary and
scholarly treatises when undertaking a reform148 is probably one
of the greatest reassurances that can be given to those who won-
der whether their literary products have a value equal to the pain
of their labors.

Changes in substantive rules may affect the important rela-
tionship between the trial judge and jury.13®In this area, co\irt3
are clearly superior to legislatures in the ability to determine the
likelihood of such an effect and its desirability.

The proponents of legislation frequently are interested in maxi-
mizing only one value and may neglect others which assume

148. See, e.g., Muskopf v. Coming Hosj. Dist., 35 CaL 2d 211;849 P.2d
457, 11 Cul. Rep. 89 (1961); Hargrove v. Town of Cocoa lleach, DO So. 2d 139
(Ha. 1957) (muntcip.d immunity from tort liability); Spanel v. Mounds View
School Dist, 118 N.7,"“d 705 (Minn. 1DC2); Collopy v. Newark Eye X Ear
Inarmary, 27 NJ. 20,141 ASd 270 (1058); Battalia v. State, 10 N.Vid 237,
170 N.E.2d 729, 211 N.Y-S.2d 34 (1901) (ligbility for injury from negligently
induced fright);.Bing v. Thunig, 2 N.Y.2d 050, 143 N.E 2d 3, 103 N.Y.S.2d
3 (2957) (immunity of charitable hospitals); Holytz v. City of Milwaukee, 17
Wis. 2d 20, 115 N. W .2d 618 (1902); c/. President & Directors of Georgetown
College v. Hughes, 130 F.2d 810, 822 (D.C. Cir. 1912). See also Schulte v.
Missionaries of La Salette Corp., 352 S.W.2d 630, 041-42 (Mo. 1061) (nodug
that the jurisdictions in which charitable immunity has recently been rejected
were jurisdictions in which that immunity was not complete).

149. See, eg., Self v. Slf, 376 P«d 05, 26 Cal. Rep. 07 (1062); Muskopf
v. Coming Hosp. Dist, 55 Cul. 2d 211, 359 P.2C. 457 (1901); HaTgrova v.
Town ol Cocoa Beach, 90 So. 2d 130 (Fla. 1057); Molitor v. Kaneland Com —
munity Unit Dist., 18 111. 2d 11, 103 N.E.2d 89 (1959); Eick v. Perk Dog
Food Co., 347 111. App. 293,108 N.E.2d 742 (1952); Carr v. Watkins, 227 Md.
578, 177 Ajad 841 (1962); Williams v. City of Detroit, 304 Mich. 231, 111
N.W.2d 1 (z001) (opinion of Block, J.); McAndrew v. Mulnrchuk, 33 NJ.
172, 182 A.2d 820 (1960); Collopy v. Newark Eye & Ear lufirmary, 27 NJ.
29. 141 A5d 270 (1958); Battalia v. State, 10 N.Y.2d 237, 170 N.E.2d 729,
219 N.Y.S.Sd 34 (1001); Siragusa v. Swedish Hosp., 373 P.2d 707 (Wash.
1902); Holytz v. City of Milwaukee, 17 Wis. 2d 20, 113 N. W 2d 618 (1002).
Judges have commented directly on the importance of an informed profes—
sional criticisn. Caroozo, The Growth Or the Law It (1024); Schaefer,
Precedent and Polict 12 (1050). As might be expected, the critical views of
tho scholars are given greatest weight when the scholarly opinion is unani—
mous or nearly unanimous while precedents point in all directions. Cf. Presi—
dent & Directois of Georgetown College v. Hughes, 130 F5d 810, 812 (D.C;
Cir. 1942).

150. Keeton, Creative Continuity in the Law of Torts, 75 Harv. I*. Rev-
463, 500-03 (1062).



equal importance in varying factual contexts. The protection
given insurers from fraudulent claims by host-guesl statutes is
an apt example. Indeed, if a statute incorporates a number of
values and principles, it is likely to amount to no more than a gen-
eral delegation of power which does not effectively control judicial
decisions. Because of this, the legisWti»ra treatment of torts car-
ries no guarantee of a reasoned ar * ' ent approach to the
problems of compensation and los. \ Courts, on the
other hand, are constantly presenteu -tf -__ ;s based on com-
parison and analogy, and for that reason, may produce a more
balanced jurisprudential approach.

On the other hand, the flexibility oi the legislative technique
can be put to good use. Statutory limits on the amount of recov-
ery can be used to balance the value of compensating an injured
party against the value of preventing excessive diversion of funds
or crushing liabilities.181 The legislative technique may provide
the administrative machinery to carry out an established pro-
gram. Thui', a compulsdry automobile liability or loss insurance
program cai be established legislatively with the necessary ad-
ministrative support in the licensing of vehicles and drivers, as
well as the police supervision of their operation. Judicial expan-
sion of the insurance principle must rely, however, on the self-
executing effect of newly adopted rules which induce persons to
purchase insurance to avoid liabilities.

The legislative approach to reform has the advantage of a pos-
sible statement of all the ramifications and consequences of the
change made, whereas the traditional judicial approach may
leave the full extent and significance of the change in doubt until
another case presents the opportunity to consider another varia-
tion of the problem. But this limitation on judicial reform can be
overstated. Thus, the day that the Supreme Court of California
decided Muskopfv. Coming Hosp. Dist.,*3abrogating the rule of
governmental immunity in that state, it also decided Lipman v.
Brisbane Elementary School Dist.,Ili establishing a rule of non-
liability for certain discretionary acts of governmental officials.
This court also announced on the same day, two new rules creating
inter-spousal liability for both negligen'.-84nnd intentional torts.18

151. See text accompanying note 117 supra.

152. 65 Col. 2d 211, 359 P.2d 457, 11 Cul Rep. 89 (1001).
158. 55 Cal. 2d 224, 350 P.2d 465, 11 Cnl. Rep. 97 (1091).
154. Klein v. Klein, 370 P.2d 70, 26 Cal. Rep. 102 (1002).
155. Selfv. Self, 376 P.2d 65, 20 Cal. Rep. 97 (100.%0),
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The Supreme Courts of Floridal%and Wisconsinls/ did not enjoy
the presence of such parallel cases when they decided cases abol-
ishing the immunity of municipal corporations, but both found it
possible to discuss the limitation of their new rules with respect
to legislative and judicial acts of officials. The Wisconsin court
distinguished between “governmental immunity from torts and
the sovereign immunity of the state from suit”1®8 and concluded
that its decision had no effect on “the state’s sovereign right under
the Constitution to be sued only upon its consent.” 13

Another advantage of the legislative technique of reform is
that it can be given only future effect, thus avoiding what is gen-
erally considered undesirable: retroactive change in the law. Judi-
cial reform is traditionally considered retroactive in effect, sub-
jecting conduct to a rule of law that was not in existence when
that conduct occurred. Of course, as has been frequently recog-
nized,18) the area of torts is largely an area of accidental loss
where the objection of retroactivity is entitled to less considera-
tion than in other contexts.

Perhaps the most serious objection is raised by those who
claim they did not obtain liability insurance because of their re-
liance on a former rule that provided immunity from liability. In-
surers could claim that the rates they charge for liability insur-
ance are based on the prior rules governing liability and that

150. Hargrove v. Town of Cocoa Bench, 00 So. 2d 100 (Fla. 1057).

157. Iilg_laltz v. City of Milwaukee, 17 Wis. 2d 20, 115 N.W.2d 018 (1002).

168. Ibid.

150. Id. at 38, 115 N.W.2d at 020. If this Innguage refers to the United
States Constitution, it ismuch too broad; the eleventh nmendment precludes
actions unconsented to against states in a federal court, but it does not grant
immunity from similar actions in state courts. US. const, amend. XI; see
Georgia RJt. & Banking Co. v. Redwine, 342 U.S. 200 (1052); Ford Motor
Co. v. Department of Treasury, 323 U.S. 450 (1015); Dunnuck v. Kansas State
Highway Comrah, 21 F. Supp. 882 (D.C. Kan. 1037); Prudential Ins. Co.
v. Murphy, 207 S.C. 324, 35 S.li.2d 588 (1045), aff'd, 328 L'S. 408 (1040). In
tho context of its earlier discussion of the applicable provisions of the Wis—
consin Constitution, however, a more reasonable interpretation of the court’
statement would limit it to tho state constitution. See Holytz v. City of Mil—
waukee, 17 Wis. 2d 20. 80. 115 N.W.2d 018, 035-20 (1002).

The Minnesota Supreme Court, in Spunel v. Mounds View School Dist.,
118 N.W.£d 705, 803 (Minn. 1009), also left its abolition of sovereign im—
munity open to statutory modification. The Spand court alluded to the state’s
constitutional right of sovereign immunity, without distinguishing between
suits in state and federal courts. This is clearly an improper construction of
the eleventh amendment and is contrary to the great weight of authority.
See 48 Minn.L.Rev. 10P. 203 (1903).

100. See note 14 supra.
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change will inflict losses on them by requiring payments over and
above those for which provision was made. What studies have
been made, however, indicate that details of the substantive law
governing liability play but a small and frequently undetectable
part in the total costs of providing liability insurance.10l

While legislatures can give statutes only a prospective effect,
they do not always do so, and when they do, the statutory lan-
guage is not always clear and explicit. 1@ In this respect the legis-
lative product should be judged by what it is and not by what it
might have been. On the other hand, in recent years a number of
courts have put the device of prospective overruling to effective
use in making reforms in the tort area.18 The technique of apply-
ing the new rule in the case in which it is announced, as a reward
for ingenuity of counsel, while giving it only prospective opera-
tion as to other cases is certainly questionable.18 The adequacy

161. MOI’I’iS, Enterprise Liability and the Actuarial Process — The Insig—
nificance of Foresight, 70 Y ale LJ. 554 (1961); Peck, Comparative Negligence
and Automobile Liability Insurance, 58 Mica. L. ReV. 689 (1960).

162. e.g., compare Denning v. Quist, 1CO Wash. 681, 290 Pac. 145 (1931),
and Robinson v. McHugh, Itd Wash. 157, 291 Pac. 330 (1030) (both giving
retroactive effect to a legislatively enacted immunity), witn Hammack v.
Monroe St. Lumber Co, 54 Wash. 2d 224, 339 PJ2d 684 (1959), 35 W ash.
L. Rev. 237 (1950) (holdiug that a statute removing the same immunity was
not retroactive in effect). See also Nogosek v. Truedner, 54 Wash. 2d 900,
344 P.2d 1028 (1950) for nn example of legislative failure to state whether a
change in a host-guest statute had only prospective effect.

103. City of Fairbanks v. Schnible, 875 P.2d 201 (Alaska 1902); Molitor
v. Kaneland Community Unit Dist, 18 El. 2d 11, 163 N.E.2d 89 (1959);
Williams v. City of Detroit, 364 Mich. 231, 111 N.W’.2d 1 (1901); Parker
v. Port Huron Hosp, 361 Mich. 1, 105 N.W.2d 1 (19G0); Spunel v. Mounds
View School Dist, 118 N.wW.2d 705 (Minn. 19G2); Witte v. Fullerton, 370
P.2d 244 (Okia. 1962); Holytz v. City of Milwaukee, 17 Wis. 2d 20, 115
N.WJzd 018 (1902); Kojis v. Doctors Hosp, 12 Wis. 2d 307, 107 N.W.2d
131, 202 (1961); cf. Moore v. Ready Mixed Concrete Co, 320 S.W.2d 14
(Mo. 1059) (prospective change of a procedural rule). The lending case oil
prospective overruling is Great Northern Ry. v. Sunburst 0Oil & Ref. Co,
287 U.S. 358 (1932) (Cardozo, J.), which involved administrative regula—
tion of the rates of a common carrier rather than a problem of tort law.
Pure prospective overruling differs from a more familiar judicial technique,
the warning dictum, only in the firmness of the commitment expressed to
apply a new rule in future cases. E.g., compare Puhl v. Milwaukee Auto
Inr. Co, 8 Wis. 2d 343, 99 N.W.2d 103 (1959), with Holytz v. City of Mil—
waukee, supra, and Kojis v. Doctors Hosp, supra. The leading article on
prospective overruling is Levy, healist Jurisprudence and Prospective Over-
riding, 109 U. Pa. L. Rev. 1.(1900). See also Note, Prospective Owverruling
and Retroactive Application in the Federal Courw, 71 Y ale LJ. 907 (1962).

104. City of Fairbanks v. Schaible, 375 P.2d 201 (Alaska 1962); Molitor
v. Kaneland Community Unit Dist, 18 111. 2d 11. 103 N.E<d 89 (1959);
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of notice of a new rule that becomes elective as of the date the
opinion is filed is similarly doubtful.16But some courts have pro-
vided a substantial notice period by stating a future date as oi
which the newly announced rule will become effective. X8 Despite
questions or refinement of technique in the use of the device, judi-
cial use of prospective overruling can eliminate any supposed su-
periority of the legislature as an instrument of reform insofar as.
avoidance of retroactivity is concerned.

IX. SPECIFIC APPLICATIONS

At this point it is appropriate to attempt an appraisal of the
comparative abilities of courts and legislatures to deal with some
specific problems in the field of torts. Foremost among these prob-
lems is that of how society should deal with the tremendous losses
occasioned by automobile accidents. The indications are that
greater reliance on loss distribution through insurance is in order
and that fault as a basis for recovery must be abandoned. 101 Here-,
as with many other tort problems, the victims of automobile acci-
dents are poorly organized and not likely to operate effectively
as lobbyists, while the opponents of revision are. The breadth of
the problem and its impact in all strata of society give some
hope for legislative attention, but the possibilities of compre-

Browning v. Paddock, 364 M*ch. £33, 111 N.W.£<1 45 (1061); Parker v. Port
- Huron Hosp., 361 Mich. 1,105 N.W.2J 1 (1060); Holytz v. City of Milwaukee,
17 Wis. 2d 26, 115 N.W.2d 618 (1062); Kojis v. Doctors Hosp., 12 Wis. 2d
367,107 N.W.Sd 181, 202 (1061).

165. City of Fairbanks v. Schaible, S75 F.2d 201 (Alaska 1962); Molitor
v. Kaneland Community Unit Dist., 18 111. 2d 11, 163 N.E.2d 80 (1959);
Parke’” v. Port Huron Hosp., 361 Mich. 1, 105 N.W.2d 1 (1060); Kojis v.
Doctors Hosp., 12 Wis. 2d 367, 107 N.W.2d 131, 292 (1061).

168. Spanel v. Mounds View School Dist., 113 N_W*d 795 (Minn. 1962)
(close of the next session of the state legislature); Holytz v. City of Mil—
waukee, 17 Wis. 2d 26, 115 N.W.2d 613 (1962) (40 days after filing of
opinion).

167. Ehrensweio, “Full Am” Insurance for the Traffic Victim
(1954); Green, Traffic Victims: TonT Law and Insurance (1958); Com—
m ittee to Study Compensation for Automobile Accidents, Report to
the Columbia Untversitt Council for Research in tub Social Sciences
(1932); James, Tort Law in Midstream: Its Challenge to the Judicial Process.
8 Buffalo L. Res’ 315, 332-40 (1959); Marx, Compensation Insurance for
Automobile Accident Victims: The Case /or Compulsory Auto Compensa-
tion Insurance, 15 Ohio St. LJ. 134 (1954); Morris & Paul, The Financial
Impact of Automobile Accidmts, 110 U. Pa. L. Rev. 013 (1962).
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hensive legislative actiou are slight. Moreover, the amount of
empirical research available to courts is impressive and convinc-
ing.18 Nevertheless, the necessity of establishing administrative
machinery to carry out an insurance program and check on com-
pliance with its requirements puts this hoped-for reform beyond
the limits of judicial creativity. As Professor James has sug-
gested,1® courts must limit their reforms to changes of tort doc-
trine that give emphasis to the concepts of compensation and
loss distribution.

As an illustration of how courts may do this, consideration may
be given to the family car doctrine.110 Using their understanding
of the doctrine and its fictional basis, courts should not hesitate
to extend the liability to corporations or other owners of vehicles
that cannot be characterized as the head of a household.171 And
the extension of the doctrine to dangerous instruments such as
powerboats, motor cycles, and mechanically powered “mountain
goats," etc.I”2 is obviously a task that the courts must perform
if the extension is to be made in most jurisdictions.

Courts may function effectively as reform agents in re-evaluat-
ing the various judicially created immunities from liability, such
as sovereign immunity, charitable immunity, and the various
family immunities. There is little reason to expect that organized
pressure groups will be formed to lobby reform legislation through
to enactment of statutes affecting any of these doctrines. On the
other hand, organized pressure groups are active and effective in
preventing their consideration by the entire legislature. The
courts, however, are as competent as the legislatures to reappraise
the rationale that supports the continued existence of these doc-
trines. Each consists of an elaborate, technical, and complicated
formulation that impresses laymen as the product of a learned

108. Huntdjo &NEiAvmra, W O Sces ur New Yoke City? (1003);
Adorns, A Comparative Analysis of Costa of Insurjpg. Against | osses Due to
Automobile Accidents, ECONOMIC an BS|nes?<Bu"1e§f|ng(%empTe University),
March, 1000, p. 1; Franklin, Chnnin & Murk, Accidents, Money, and th'
Law: A Study of the Economics of Pcrsoiud Injury Litigation, 61 Cql. m.
L. Rev, 1 (1961); MOMIS & Paul, supra NOte 167. A™ list ot earlier studies s
S6t Torth n James, supra NOGE 167, at 9343

169. JAMES, supra note 167, nt 334.

170. See Prosser, Torts 368-72 (3d ed. 1955); Lattin, Vicarious Liability
and the Family Automobile, 20 Mrcn. L. Rev. 840 (1928).

171. Compare Keller v. Federal Bob Brannon Truck Co., 151 Tenn. 427,
269 S.W. 914 (1025), with Durso v. A. D. Co/zolino, Inc., 128 Conn. 24, 20
A.2d 302 (1941), and OSMAIt v. Bissonette, 106 Conn 447, 138 A'l. 0.5 (1027).

172. aut see Felcyn v._Gamble, 185 Minn. 357, 241 N.W. 37 (1932);
Meinhardt v. Vaughn, 150 Tenn. 272, 17 s.w.2d 5 (1929).
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profession — a product that should not be disturbed by the un-
informed. There is, moreover, little hope that legislative investi-
gations could produce much empirical data, beyond that avail-
able to the judiciary, on which to base a judgment as to the
desirability of retaining the immunity.

Insofar as sovereign immunity is concerned the legislature can
make the appropriate provisions regarding notice of claims, spe-
cial, periods of limitations for the filing of suits, trial without a
jury, possible monetary limits on liability, negotiation of settle-
ments and compromises, and the budgeting and appropriation
procedures to be followed.13 But these, as the California and
Minnesota experiences indicate,174 can also be produced by the
legislature after the courts have played their creative role and
directed legislative attention to a question that would otherwise
be ignored. Finally, at least with respect to sovereign immunity
and charitable immunity, the view of the scholars is that as
presently recognized in most jurisdictions, they are indefensible.171

¢The doctrine of comparative negligence should replace the
absolute bar imposed by the contributory negiigence rule, and
this substitution should be made by the judiciary. The present

17s. %tdeed the Washington ﬁtatute v?wm sovehelgn ImMUnity, wasn.

Rev ojde 3 4.92.099, WaS apparent enacte without hedrings, H.1L sss,
from wi gh Pe statute I%omg WS, Irftrod US in the_House off January =o,
1001, and referred to the Committee on ud|C|aryC|V| Journal, gk e

FeEruary 2, 1061, the Committee reported favorably on the plournal
0l the ashington House of Representatives 235 (1061). e e 0
Was so ort n cr¥gtlc~sto 0 uninformative to the uninitiated. Not 53
e g elved in the Senate on February o, 161, and referre
tO e |C|a gmml ee Journal of th }Nash gton Senate 313,,315
(1061 Ineteen Iater It Was re ortﬁJ oraD WO thta Senate 'in a
re or as cr t|c and uninformative as that of the House ommlttee

|Ca .]our al of the Washingtonp Senate 740 (106
rec dhdy IScussion of _the bl" OC(iUI’I’e in the Senate WhIC]h Pl'St 3,

shington House op_Representatives 184 10%1%/ ree(% ater on

then, upon. reconsiderg on refuse Fﬂpt an a endmentg t
statue ret tfactlve efrect. 8[ ?gnent 0f the amengment tate
no Idea ot how many pending clams might be arfected by a optlon of t

amen men J nal of the W ashington Senate 1010-12 (
AS enac ol0 ‘the statute ¢ tame 10’ provision res[pecthg t e |mmun|
mun|0| pa ities, leaving Its effect.in tha est?ecta me} ter of"con ecture Nor
rowsmns ma econcerntnq nolice of claims, filing, of sujts tir meth-
ayment. A statute enactedn 1903 now prowdes that detail. Wash.

1063, ch. 150

" 174. Cal. Civ. Code §22J Minn. Sess. Laws 1963, ch. 70s.

175. 2 Harper & James, The Law f Torts 1012 n.13, 1667 n.2 (1050);

Prosser, Torts 774 n.42 (1055). See aSO President & DIFECIOrS of George—
town College v. Hughes, 330 F.2d s10, 812 (T) Cir. 1942).
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comparative negligence rule followed in Georgia originated in a
series of common-law decisions of the Georgia court during the
1850, and that court’s construction of subsequently enacted
legislation codifying those decisions.113 In Illinois, a limited form
of comparative negligence, based on a distinction between gross
and slight negligence, was judicially adopted in 185Sm and ulti-
mately abandoned, also by judicial decision, in 1894.18 The
significance of the abandonment is not that comparative negli-
gence is unsound—for the abandonment was probably caused by
the difficulties of working with such nebulous concepts as gToss
and slight negligence as well as the dissatisfaction with a rule
that served only to transfer the entire loss to one party — but
that such changes were made by courts, rather than legislatures,
at a time when the creative role of the judiciary was not as well
understood as at the present time.

It is unlikely that sufficient support for a comparative negli-
gence rule could be organized to obtain its passage through a
state legislature.10 As in other areas appropriate for judicial
reform, lobby and pressure groups are active and successful in
preventing bills incorporating comparative negligence principles
from obtaining full .legislative consideration.18 Judicial experi-
ence with jury verdicts proviucs the courts with ample proof
that the contributory negligence rule is not compatible with the

176. The better discussions of this development are found in Philbrick,
Loss Apportionment m Negligence Cases, 99 U. Pa. L. Rev. 706 (1951);
Turk, Comparative Negligence on the March, 28 Ciu.-Kent L. Rev. 804
(1930).

177. Galena & Chicago Union R_R. v. Jacobs, 20 111. 478 (1858).

178. City of Lr.unrk v. Dougherty, 153 Ill. 163, 38 N.E. 892 (1894).

179. Arkansas adopted a comparative negligence statute in 1955, Ark.
Acts 1955, No. 199, amended by Ark. Acts 1957, No. 290. For its present
form see Anx. sStat. &827-1730.1, 27-1730.2 (1002).

180. According to a list compiled in 1951, comparative negligence legis—
lation has been introduced in the following sixteen states: Arizona, Arkansas,
Califomia, Colorado, Kansas, Massachusetts, Michigan, Missouri, New York,
North Dakota, Ohio, Oregon, Pennsylvania, Tennessee, Utah, and Washing—
ton. Lipscomb, Comparative Negligence, 1951 Ins. LJ. 007, 074. It has failed
of enactment in all but Arkansas. Note 179 supra. Subsequent efforts to enact
such legislation have fr.iled. S. 400, 35th Reg. Sess. (1057) (Washington);

N, 40, 35th Reg. Se:*. (1057); S. 352, 33d Reg. Sess. (1953); HR. 28,
3-d eg. Sess. (1951); Averbach, Comparative Negligence Legislation: A
Cure for Our Congested Courts, 19 Albany L. Rev. 4, 13 (1055) (New York);
Maloney, From Contributory to Comparative Negligence: A Needed Law
Reform, 11 U. Fla. L. Rev. 135, 1SO n.5 (1058) (Florida); O Toole, Compara-
tive Negligence: The Pennsylvania Proposal, 2 Vvill. L. Rev. 474 (1057)
(Pennsylvania); Note. 25 Fokdham L. Rev. 185 mn.5, 6 & 7 (1950) (New
York); 8 Ala. L. Rev. 71 (1055) (Alabama).
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values of our society,18l and it has been abandoned in most
common-law jurisdictions outside the United States.1® More-
over, scholars almost unanimously agree that a comparative
negligence standard is a workable and more just scheme than
the contributory negligence rule.18 For these reasons a number
of important voices have recently and quite properly urged that
courts make the change to comparative negligence without wait-
ing for legislative action.18}

» Moreover, empirical data bearing upon the subject is as avail-
able to courts us it is to legislatures nnd their committees. Prob-
ably the most important consideration is the effect that such a
change would have upon the operations of insurance companies.
Few others could justifiably claim to have made commitments
and taken action in reliance upon the existence of a rule by which
contributory negligence bars recovery. What evidence there is
indicates that a change in the rule would have a minimal and
perhaps undiscemible effect on the total operations of insurers.134

181. Knrcesky v. Laria, 382 Pa. 227, 234, 111 A.2d 150, 151 (1035).
182. Mole & Wilson, A Study of Comparative Negligence, 17 Cornell
L.Q. 333, 387-38 (1032); Prosser, Comparative Negligence, 51 Micu. L. Rev.
405, 4CO (1053).
183. Gheoor/, Legislative Loss Di.itiuiiutio.v in Negligence .ctio.vs
4 (1030), Morris, Touts 215 (1033); W illiams, Joint Tort3 and Contrib-
utorr Negligence, 250, (1051); JUINCS, Comparative Negligence, 20 Utah
B. Bull. 100 (1050); JANIES, Contributory Negligence, 02 Yale LJ. 001,
704-05 (1053); Malone, comjxirative Negligence— Louisiana’s Forgotten
Toney, supra NOtE 180, At 173;

Heritage, O La. L. Rev. 125, 142-47 (1015); Ma
Phl'bl’lC ,supra NOtE 17¢, at 572; POUNG, Comparative Negligence, 13 NACCA.
LJ. 105, 107 (1051); PIOSSEI, aupra NOTE 182, at 508: Tur'k, supra NOtE 170,

at 341-45.

Mr . Justice Black, speaking for the Supreme Court of tho United States,
said about the two rules in Pope « Talbot., Inc. v. Hawn, S4J U.S. 400, 408-
00 (1051, "

The harsh rule of the common law under which contributory negli—
gence wholly barred an injured person from recovery is completely in—
compatible with modern admiralty policy and practice. Exercising its
traditional discretion, admira’ty bus developed nnd now follows its own
fairer and more flexible rule which allows such consideration of con—
tributory negligence in mitigation of damages as justice requires,

184. Skavet, Cogitations on Torts 55-58 (1054); Keeton, .rujrra note
150, at 503-09, The same suggestion was made in the 1002 Ross Prize Essay.
Gillian, How May the Disposition of Personal Injury Litigation lie Im-
proved?, 48 A.B.AJ. 834. 8 (1002).

185. Morris, supra note 101, at 554; Peck, supra note 101, at G89. Compare
Rosenberg, Comparative Negligence in Arkansas: » “Before and After" Sur-
vey, 13 Ark. L. Rev. 89, 108 (1959) concluding that adoption of a compara—
tive negligence standard allowed plaintiffs to win a higher proportion of cases,
but not to obtain lirger verdicts. Indeed, directing the attention of the jury
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The apparent explanation of this fact is that con >arative negli-
gence is in fact the standard by which parties negotiate settle-
ments.13® The proportion of cases controlled by a judgment,
which may involve as little as two percent of all claims,187 is too
small to affect the overall result even if juries did conscientiously
follow the instructions given them. Other concerns, such as the
extent to which a contributory negligence rule deters risk-cre-
ating conduct, is something that probably canuov be tested em-
pirically because appropriate laboratory experiments cannot be
practiced on human beings and the variables affecting the acci-
dent rate are so numerous that no effect can be attributed to
the presence of a comparative negligence rule.

Finally, the involved and convoluted features of the last clear
chance doctrine seem to ameliorate wimt would otherwise appear
to be the harsh consequences of a rule barring recovery on the
basis of contributory negligence. They provide for the layman
the appearances of a system carefully designed to work justice
between the parties to accidc 1 litigation. To judges and mem-
bers of the legal profession, v( course, the doctrine represents
nothing more than an illogical scheme, difficult to apply, and
frequently impossible to iustify, the existence of which is toler-
ated only because it permits courts to escape the harsh conse-
quences of the contributory negligence rule. As elsewhere, such
doctrinal complications not only establish the need for reform;
they also establish the propriety of judicial action.

Changes in the common-law rules respecting the right to con-
tribution as well as the effect of a release given one tort-feasor
on daims against others have also been pointed out as changes
that courts might appropriately make.18 There may be some
doubts on the merits of permitting one tort-feasor to enforce
a right to contribution against another.18 If changes in the rule

to the possibility of deducting some portion of the plaintiff's damages as
attributable to ; mfault may well have the effect of reducing the amount of
the verdict from what it would have been under a rule by which plaintiff's
negligence should only have the effect of a complete bar.

186. A study indicated that 8-1% of all those who made claims arising
out of accidents iu New York City received some compensation, leading tho
authors to conclude that the present licbility rules prevent recovery by a
maximum of 26% of all potential claimants, and that recoveries could be
achieved in cases of doubtful ligility. Franklin, Chanin & Mark, supra note
168, at 13, 34.

187. Franklin, Chanin & Mark, supra note 168, at 10.

188. Seavet, Cogitations on Torts 64 (1054).

180. James, Contribution Among Joint Tortfeasors: A Pragmatic Criti-

cism, 54 Hanv, L. Bev. 1156 (1041).
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are to be made, once again the lack of organized legislative
lobbies to support such reforms, the presence of aged doctrines
with elaborate distinctions, and the equality of access to em-
pirical data indicate that the judiciary is an appropriate agency
for reform.

In recent years courts have undertaken a creative role in
enlarging the scope of liability for fright and emotional shock
as well as for invasion of privacy.1D Appraisal of the compara-
tive abilities of courts and legislatures to deal with the problems
leads to the conclusion that the courts have acted properly in
doing so. Again the disorganized state of the victims of conduct
producing such results and the consequent lack of organized
lobbies seeking remedial legislation provide one rational expla-
nation for legislative inattention to the problem.19 Legislative
investigations might produce empirical data concerning the fre-
quency with which such conduct occurs, but they probably could
supply little information bearing upon the crucial question of
whether a particular victim should be compensated. A legislative
investigation coukl conceivably be directed toward determining
the increased incidence of fraudulent claims accompanying lib-
eralization of the right of recovery, but the techniques used to
determine whether particular claims were fraudulent would nec-
essarily parallel those used by the courts to determine the valid-
ity of claims. Moreover, courts are familiar with the trial process
and are in a position to formulate subsidiary rules, relating to
the burden of proof and procedure, to deal with the problem.19'
Finally, the pre-existing law was filled with technicalities, such
as the requirement of some physical contact with the victim, or

100. Prosser, Torts 38-17, 035-4-t (2d cd. 1055). For recent examples,
see Carr v. Watkins, 217 Md. 578, 177 A.2d 841 (1061); Battalia v. State,
10 N.Y.2d 230, 170 N.E.2d 720, 210 N.Y.S.2d 34 (1061). sut see Amaya
v. Home lce, Fuel & Supply Co., 370 F.2d 513, 20 Cal. Rep. 33 (1063)
denying, recovery to a mother for harm caused by fright and nervous shock
suffered when she saw defendantl negligently operated truck run over her
infant child.

101. Thus the New York Revision Commission filed a report in 1036
urging adoption of legislation that would aLlow the courts to inposi-. liability
for physical and mental injuries occasioned by negligently induces fright, with
the courts working out the rules wliich would protect meritorious claimants
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and prevent the successful prosecution of non-meritorious or fraudu’en :claims.
New York Law Revision Comm’n, Report 381-82 (1036). The report ap—
parently gathered much dust but little support until utilized by the Court of
Appeals in reaching its decision in Battalia v. State, 10 N.Y.2d 230, 176
N.ESd 720,210 N.Y.S.2d 34 (10Gl1).

102. See New York Law Revision Comm'n, Report 381-82 (1036).
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that the victim, though untouched, had been within the area o!
risk of harm from physical contact, or that substantial damages
for such harm could be awarded as a parasitic incident of the
right to recover on some other tort theory. Similar reasons might
be advanced to support the creative role that courts have played
in recent years in permitting recovery for prenatal injuries.138

Though the courts have performed well in the last two areas,
they have been woefully inadequate in responding to the call
for the reform of principles affecting the liability of landowners
and land occupiers. Again, unorganized victims of harm that
might have been avoided through the use of no more than rea-
sonable care have no lobby to press the case for expanded rights
of recovery. On the other hand, apartment house owners in par-
ticular, and business organizations in general, do have active
lobbies to prevent legislative consideration of the problem. More-
over, the program of expanding liabilities is politically unpalata-
ble for legislators, most of whom would quickly realize that its
support would likely require them to defend against the charges
that these organized groups would press. In politics it is fre-
quently more advantageous to be on the offensive than the
defensive, regardless of the merits of the proposition.

That the area is one in need of reform can hardly be doubted.
The Supreme Court of the United States has said of the common-
law rules governing land-occupiers’ liabilities: 104

The distinctions which the common law draws between licensee
and invitee were inherited from a culture deeply rooted to the land, a
culture which traced many of its standards to a heritage of feudalism.
In an effort to do justice in nn industralized society, with its complex
economic and individual relationships, modern common-law courts have
found it necessary to formulate increasingly subtle verbal refinements,
to create subclassifications among traditional common-law categories,
and to delineate fine gradations in the standards of care which the
landowner owes to each. Yet even within n single jurisdiction the classi—
fications and subclassifications bred by the common law have produced
confusion and conflict. As new distinctions have been spawned, older
ones have become obscured. Through this semantic morass the common
law has moved, unevenly- nnd with hesitation, toward imposing on own —
ers and occupiers a single duty of reasonable care in all the circum—
stances.

193. Prosser, Touts 17-1-75 (2d ed. 1955); Note, rrenatat tnjury, 38
Wash. L. Rev. 390 (1963). For a recent decision with a good discussion of
the problem, see Puhl v. Milwaukee Auto. Ins. Co., 8 Wis. 2d 3-13, 99 N.W.2d
103 (1959).

194. Kermnrec v Compngnie Generale Transatlnntique, 358 U.S. 625,
630-31 (1059).
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These proliferating technicalities, which the Supreme Court th-
wisely refused to incorporate into admiralty law, are exactly the' ha
type that impress laymen and obscure from legislators the trend
that the law is and should be following. On the other hand, a
court may easily emulate Justice Cardozo in his famous Mac-
Pherson decision1® and draw from the various exceptions to
nonliability the governing principle that owners and occupiers
have a single duty of reasonable care in all the circumstances.1%

Another area in which the courts have not been as responsive
to the changing conditions of society is in the law of damages.
Recently, the Supreme Court of Michigan abandoned the rule
by which the damages awarded parents for the wrongful death
of a child are measured by the pecuniary loss to the parents —
that is, the difference between his probable wages during minority
less the costs of his upkeep.107 Labeling its earlier precedents a
“remote and repulsive backwash of time and civilization, un-
touched by the onward march of society,” the court attempted
to adapt the rule to what it knew iuries had in fact been prac-
ticing covertly. Earlier, the Supreme Court of Mississippi had
brought its law of damages into conformance with general stand-
ards by removing the established denial of recovery for mental
suffering experienced cither as a result of physical disfigurement,
or after physical pain had ceased.1® But on the whole, courts,
and law professors, have ignored what Professor Jaffe once called
the crucial controversy in personal injury torts.10 Among the
impressive features of the law of damages for personal injuries
today is the extent to which the rules confer discretion on juries
who often receive no instruction as to whether they may con-
sider various factors bearing on the amount of damages.50

In many jurisdictions, a plaintiff may receive two allowances kgislatu
for taxes that he will not be required to pay.7'1If the law of Might bi
torts is to be limited to the compensatory function of placing pensatin,

( MacPherson v. Buick Motor Co, 217 N.Y. 32 111 N.E. 10B) seen

106. g, e.0., Pro33er, Business Visitors and Invitees, 26 Mnrn L.R ev-aPpropn;
exarainat
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the victim, as far as possible, in the position in which he would
have been absent the tort, the courts should reformulate the rules
and instructions that require a consideration of income tax con-
sequences in the verdict.

Other rules relating to the effect to be given collateral sources
of compensation for injuries also need reworking.22 In making
such changes, the courts may act with the freedom derived from
the realization that new rules would impose no new duties, nor
would they discriminate against persons who had relied on the
old rules. Courts, more effectively than legislatures, can deter-
mine the procedural complications that might arise from ad-
mitting evidence of, and giving effect to, collateral compensation
received by a tort victim. Moreover, judges, unlike legislators,
are aware of the underlying theories of liability; thus they can
more effectively determine whether a punitive .or deterrent effect
may be achieved by visiting liability upon a wrongdoer for an
item of damage for which other compensation has already been
received, or when the more appropriate view is that “our legal
system functions as an insurance scheme under which victims
should receive full, but unduplicated, con peosation for the in-
juries thrv have suffered.”28B Insurance companies might be ex-
pected to lobby for legislation limiting the damages awarded in
personal injury cases by the amounts received from collateral
sources, but in fact they have not done so. Instead, the cos', of
double and even triple compensation is passed on to the public
and this inflated cost of compensating for tortious injuries is
advanced as a reason for not incorporating broader principles
of insurance in the law of torts.

These comparative evaluations of the abilities of courts and
legislatures certainly do not exhaust the field. Detailed attention
might be accorded to tbe predictable problems involved in com-
pensating injuries suffered by radiation, where the complications
seem too great for truditionat treatment by the courts.2* Or
attention might be given to more familiar problems, such as the
appropriate use of res ipsa loquitur, burden of proof, physical
examination of plaintiffs in personal injury cases, and the selec-
tion of jurors, with respect to which courts are in a superior

or g recent and thorough discussioi of the_subject, see Maxwell
The a¢fé gource%qe qn thg American Law op Dam&ges 4G M inn. L.
R ev
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position to deal with the problems. Other comparable problems
easily come to mind.

But the purpose of this Article has not been that of making \
a definitive assignment of some problems to legislative treatment
and other problems to judicial treatment. Instead it has been
merely to suggest some of the crite;:a by which those assign—
ments should be made and further to suggest that courts should"-
attempt to evaluate the comparative abilities of the two branches *m
of government in. deciding whether they or the legislature should
undertake what appears to be a needed reform in the law of torts.
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COMPARATIVE NEGLIGENCE AND AUTOMOBILE
LIABILITY INSURANCE

Cornelius ]. Peck*

| f one were to compile a list of much-discussed subjects of

tort law a high ranking would certainly have to be given to
writings on comparative negligence and its relative advantages
and disadvantages as compared with the traditional contributory
negligence rule. There certainly is no dearth of scholarly arti-
cles, which explore in detail the origins of the contributory
negligence rule, the extent to which comparative negligence has
been accepted at present, and the theoretical advantages and dis-
advantages of the two rules.l Opponents of comparative negli-
gence, frequently insurance counsel, have likewise been pro-
ductive of articles which generally combine somewhat less im-
pressive scholarly research and theoretical analysis with the ob-
servations of men of practical experience.2 Others, some of whom
appear to have an organizational interest representing claim-
ants, have been quick to reply with arguments which likewise pur-
port to be based upon practical considerations.2

«|'rofessor ot Law, University of Washington.— Ed.

Professor Z. William Bimbaum, Director of the Statistics Research Laboratory,
University of Washington, has offered helpful suggestions. The National Bureau of
Casualty Underwriters and the National Safely Council have also been or great help in
providing statistical data, ns the source citations throughout this article indicate. The
author alone, however, is responsible for the somewhat unorthodox and frequently ele-
mentary statistical analysis, as well as the conclusions expressed. — C.J.P.

1What has properly been called the classic article is Mole and Wilson, "A Study of
Comparative Negligence,” 17 Corn. L. Q. 835, (504 (1932). Other more recent and com-
prehensive treatments of the subject arc Maloney, "From Contributory to Comparative
Negligence: A Needed Law Reform,” 11 Univ. Fla. |,. Rev. 135 (1958); Philbrick, "Loss
Apportionment in Negligence Cases,” 99 Univ. Pa. L. Rkv. 572, 7if> (1951); Prosser,
"Comparative Negligence,” 51 Mtctt. L. Rev. 405 (1953); Turk, "Comparative Negligence
on the March,” 28 Ciii-Kent L. Rev. 189, 804 (1950). An extensive treatment of the subject
may be found in Crixorv, Legislative Loss DisnuntmoN in Negligence Actions (1930).
A study of relatively recent elate devoted to the law of Great Britain, Ireland nnd the
common law Dominions is Williams, Joint T orts ani>Conthiiiutory Negligence (1951).
For a more complete bibliography, sec Institute or Judicial Administoation, Compara-
tive Negligence Hi-21 (1955). Cf. also James, "Contributory Negligence,” 02 Yale L. J.
091 (1953).

" K.g., Benson, "Comparative Negligence—Bonn or Banc," 20 Ins. Counsel J. 204 (1950);
Gilmore, "Comparative Negligence from a Viewpoint of Casualty Insurance,” 10 Ann. L.
Rev. 82 (1955); llarkavy, "Comparative Negligence: The Reflections of a Skeptic,” 43
A.B.AJ. 1115 (1957); Lipscomb, "Comparative Negligence,” 1951 Ins. L. J. 007; Powell,
"Contributory Negligence: A Necessary Check on the American Jury,” 43 A.B.A.J. 1005
(1957); vamum, "Comparative Negligence in Automobile Cases,” 24 Ins. Counsel J. 00
(1957).

aE.g., Avcibadi, "Comparative Negligence Legislation: A Cure for Our Congested
Courts," 19 Ai.iany L. Rev. 4 (1955); Bress, "Comparative Negligence: Let US Hearken to
the Call of Progress,” 45 A.B.A.J. 127 (1957); Eldredge, "Contributory Negligence: An
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As a reference to any of the major studies of comparative negli-

gence will quickly reveal, the doctrine that contributory negli-
gence is a complete bar to recovery is now rejected in most of
the common law world and retains its vitality only in this coun-
try.4 Even in this country greater recognition has been given to
the principle of comparative negligence, or the proportional shar-
ing of damages, than one inclined to dismiss statutes as exceptions
ml?h_t at first think.5 Moreover, either through legislation or judi-
cial invention comparative ne,(TJI!gence rules of general applica-
bility, but varying form, prevail in seven states.0 _

It would appear that a compai'ative negligence standard is
favored by the scholars as a workable and more just scheme than
the contributory negligence rule which now prevails in most
states.7 The reasons which aﬁpeal to the scholars do not, however,
appear to be convincing to the legislative mind—if one may judge
by the frequency with which proPosals for adoption of compara-
tive negligence are made and defeated in state legislatures.8 In

Outmoded Defense Tlint Should Be Abolished,"” 43 A.B.A.J. .32 (1957): Haines, "Canadian
Comparative Negligence Law," 23 Ins. Counsel J. 201 (1956): Bound, "Comparative Negli-
gence," 13 NACCA L. J. 195 (1954); Schroeder, "Courts and Comonrative Negligence,"
1950 Ins. L. J. 791.

*Mole and Wilson, “A Study of Comparative Negligence,” 17 Corn. L. Q. 333 at
337-338 (1932): I'rosscr, "Comparative Negligence," 5i Micii. L. Rev. 465 it 466 (1953);
Turk, "Comparative Negligence on the March," 28 Ciii-Kent L. Rev. 189 at 208-245 (1950).

s I'rosscr states that there arc some forty statutes, apparently in successful operation,
and that they have been applied in about 1200 cases. Prosser, "Comparative Negligence,"
61 Micii. I,. Rev. 405 at 467 (1953).

oThose states are Arkansas, Georgia, Mississippi, Nebraska, South Dakota, Tennessee,
and Wisconsin. The statutes and other authorities in each state arc discussed briefly, infra.

7 Grecoky, Leoislative Loss Distribution in Negligence Actions 4 71930); James,
“Contributory Negligence,"” 02 Yale L. J. 691 at 704-705 (1953); James, "Comparative
Negligence," 26 Utah Bar 109 (1956); Malone, "Comparative Negligence—Louisiana's
Forgotten Heritage," 6 La. L. Rev. 125 at 142-147 (1945): Maloney, "From Contributory
to Comparative Negligence: A Needed Law Reform,” 11 Univ. Fla. L. Rev. 135 at 173
(1958); Morris, Torts 215 (1953); Pound, "Comparative Negligence,” 13 NACCA |I. J.
195 nt 197 (1954); Prosser, "Comparative Negligence,” 61 Mich, L. Rev, 465 at 508 (1953);
Philbrick, "Loss Apportionment in Negligence Cases,"” 99 Univ. Xa. L. Rev. 572 at 572
(1951): Turk, "Comparative Negligence on the March,” 28 Ciii-Kent |.. Rev. 189 at
841-845 (1950); Williams, Joint T orts and Contributory Nkglioence 259 (1951).

Justice Black, speaking for the Supreme Court of the United States, had the following
to say about the two rules in Pope & Talbot, Inc. v. Hawn, 346 U.S. 40G at 408-409 (1953):
"The harsh rule of the common law under which contributory i "gligcncc whollv barred
an injured person from recovery is completely incompatible with modern admiralty policy
and practice. Exercising its traditional discretion, admiralty has developed and now
follows its own fairer and more flexible rule which allows such consideration of con-
tributory negligence in mitigation of damages ns justice requires."

8 According to a list compiled in 1951 comparative negligence legislation had been
introduced in the following fifteen stales, all of which have rejected the proposals:
Arizona, California, Colorado, Kansas, Massachusetts, Michigan, Missouri, New York,
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the absence of effective rebuttal of the scholarly view, the con-
viction grows that the persuasive arguments against comparative
negligence are found, not in a supposed justice of denying re-
covery to one whose negligence contributed to his injuries, but
in practical considerations of effect of adoption of such a rule.
Such practical considerations include concern for the ]‘requencz
with which claims mmoud be made, the frequency with whic

juries would deal kindly with an injured party at the expense of
a relatively innocent but financially responsible defendant, the
effect of such verdicts upon negotiated settlements, the difficulties
and expense of disposing of frivolous or nuisance claims, and the
burden upon the courts resulting from litigation under a scheme
making recoveries possible which would at the present time be
barred by contributory negligence.0

~ The purpose of this article is not to re-plow the ground of
history, case law, and statutory developments which has been so
competently tilled by others. Nor is the purpose to give a de-
tailed consideration of each of the pi-actical matters mentioned
above.10 Instead, the focus of this article is on the relationship
between comparative ne%hgen_ce and automobile liability insur-
ance. Insurance rates and accident statistics, rather than rules of
law and cases, are the Bnmary materials. Such a consideration
of the subject it might be hoped would gwe a positive and sub-
stantiated answer to the frequentlr debated but never documented
question of whether adoption of comparative negligence would
result in an increase in automobile liability insurance premium

North Dakota, Ohio, Oregon, Pennsylvania, Tennessee, Utah, and Washington. Lipscomb,
"Comparative Negligence,” 1951 Ins. L.J. GG7 at 674, Subsequent efforts to enact such
legislation have failed in AIdHra, 8 Aij\. L. Rev. 71 (1955), Flme, Maloney, "From
Contributory to Comparative Negligence: A Needed Law Reform,” Il Univ. Fla. L. Rev.
135 nt 186, n. 5 (1958); |\BN Averbach, "Comparative Negligence Legislation: A
Cure for Our Congested Courts," 19 Albany L. Rev. 4 at 13 (1955); Note, 25 Foitn. L. Rev.
184, notes 5,6,7 (1956); FH'W\H]& O'Toole, "Comparative Negligence: The Pennsyl-
vania Proposal,” 2 Vix.t,. L. Rev. 474 (1957); ami Washington, Mouse Bill No. 28, 82d rcg.
sess., 1951; Senate Bill No. 352, 33d reg. sess.,, 1953; House Bill No. 40, Senate Bill No. 460,
35th rcg. sess., 1957.

OSec authorities cited, note 2 supra.

to A recently published report of a survey of Arkansas judges and lawyers on the
cRccts of that state's adoption of comparative negligence in 1955 furnishes much valuable
information with respect to many of these problems. Rosenberg, "Comparative Negligence
in Arkansas: A 'Before and After' Survey," 13 Ark. L. Rev. 89 (1959). Another recent
study of related problems is Zfisei.,, Kalvkn, ano Buciihol?, Delay in the Courts (1959).
Of particular interest for the purposes of this article is the author’s conclusion that the
phenomenon of claims consciousness does exist. Their discussion of the subject appears
in chapter 20 of the book.
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rates. 2L As will appear, however, such precision does not seem
to be possible. Nevertheless it does appear possible to draw some
meaningful conclusions about the limits within or extent to which
comparative negligence does affect premium rates, if indeed it
has any effect. The insurance statistics also contain information
with respect to the effect of comparative negligence in stimulating
the filing of claims and the size of claim settlements. Further ob-
servations may be made with respect to the frequently expressed
view that even in states in which the contributory negligence
rule prevails comparative negligence is in fact practiced by all
concerned, including adjusters, attorneys, juries, and even judg-
es. In this v_vag it is hoped something will be added to the infor-
mation available for evaluation of the practical considerations
which appear to control the decision to adopt or reject a compar-
at||ve negligence standard in lieu of the contributory negligence
rule.

O bstacles to Determining the Effects
of Comparative Negligence on Liability Insurance

As with discussions about the weather, many people have talked
about the possible effect of comparative negllgence on liahility
insurance premium rates, but nobody has done anything to
demonstrate that effect. To some it appears to be so obvious
that comparative negligence would increase the rates that no
evidcntiai data is advanced to support the proposition. Others,
premising their conclusion on the assumption that comparative
negligence is the true test applied in almost every case, are equal-
ly certain that comparative negligence has no effect on liability
insurance rates. One skeﬁncal view finds significance in the fact
that insurance counsel, who have available to them the necessary
data, have failed to produce statistical support for the proposi-
tion that rales arc increased.22 Another author docs state that a

10-ycar study indicates that automobile liability rates in Wis-
consin, v'here a form of comparative negligence prevails, ex-

ceed the rates for comparable cities and areas in surrounding

11 E.g., Averbach, "Comparative Negligence Legislation: A Cure for Our Congested
Courts.” 19 Aliiany L. Rev. 4 at 11 (1955); Brew, "Comparative Negligence,” 43 A.B.A.J.
127 at 129 (1957): Grubb and Roper, "Comparative Negligence,” 32 Nun. L. Rev. 234 at
240-24', 1952); 1-laycs, "New York Should Adopt a Comparative Negligence Rule," 27
N.Y.S. Lul, 283 at 239 (1955): Harkavy, "Comparative Negligence,” 43 A.B.A.J. 115 at
110 (1957); Pound, "Comparative Negligence,” 13 NACCA L.J. 195 at 198-199 (1954):
note, SO N.D. L. Rr.v. 105 at 117 (1954).

12 Maloney, "Comparative Negligence: A Needed Law Reform,” 11 Univ. Fla. L.

Rev. 135 at 163 (1953).
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states by 17 to 64 percent. B The inference, however, that this
variance is caused by comparative negligence alone would seem
to be destroyed by the improbability that a single cause would
have such diverse effects. Meanwhile, no one seems sufficiently
concerned to enter upon speculation as to whether comparative
negligence, which would permit insurers to maintain subroga-
tion actions otherwise harred by the insured’s negligence, would
result in decreased rates for insurance against loss by collision.}4
Perhaps, despite the attempt made here, the explanation of this
inactivity is that, as is the case with the weather, nothing can be
done about it.

Safety Factors

Certainly the obstacles to detecting an effect of a rule of law
upon insurance rates arc both numerous and imposing. Qbvi-
ously, one may not simply compare the rates of a state with a
form of comparative ne%hgence with the rates of a neighboring
state in which the contributory negligence rule prevails, and con-
clude that any difference in rates is attributable to the legal effect
given to negligence on the part of the injured party. There are
almost certain to be differences in safety conditions in the two
states, and as might be expected and can be demonstrated, safety
conditions and the accident rate play a much more important
part in determining the level of insurance rates than do differences
In this rule of law. Safety conditions within a state in turn de-
pend upon many variables, such as the physical condition of
streets and highways, the degree to which principles of safety
engineering have heen incorporated in construction, the traffic

in Grubb and Roper, "Comparative Negligence,” 32 Nei.. L. Rev. 234 at 240-247 (1952).

n As pointed out infra, one of the difficulties of comparing insurance rates in different
states is that the rates become effective in different states upon different dates. While
adjustment can be made svith respect to liability insurance on the basis of a monthly
change factor to reduce the rates to a common date, the addition of the variables of the
number of automobile medels, the changing automobile styles of the models, and the
declining values of autos with age and obsolescence makes similar adjustments with
collision insurance scent unreal.

A sample check of the rates published by National Auto Underwriters Association
for $50.00 deductible collision insurance on a Chevrolet G-cylindcr 4-door Itd Air sedan,
and in effect September 1959, did show that Wisconsin rates for the remainder of state
territory were lower than the rates in Illinois, Michigan, and Minnesota though higher
titan the rates for lowa. Mississippi's comparable rates were lower than thos” applicable
in its neighboring states. On the other hand, the Arkansas rates for the remainder of
;tatc territory were higher than those applicable in Missouri, Oklahoma, and Mississippi,
hut lower than those applicable in Louisiana and Tennessee. The Georgia rates applicable
were also higher than those applicable in Alabama, Florida, North Carolina, and South
Catolina, but lower than those applicable in Tennessee.
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volume, the distribution of the traffic between rural and urban
driving, the weather conditions which prevail, the level of driver
education and the degree to which safety-mindedness has been
impressed upon the driving population, the traffic laws, such as
speed limits, the minimum age for drivers’ licenses, the tests ad-
ministered upon ?_rantmg and renewal of licenses, and even the
liquor laws and licensing policies, as well as the effectiveness
with which traffic laws are enforced. 5

Economic Variables

Another cluster of factors affecting insurance rates may be
characterized as economic. Tremendous differences may exist in
the economies of neighboring states. For example, the 1956 per
capita income in Mississippi, a comparative negligence state, was
$964, whereas the 1956 per capita income in the nel?hborm?
state of Louisiana was $1444.C Manufacturers’ payrolls are al-
most double farm income in Wisconsin, whereas in adjoining
lowa farm income is more than triple the total of manufacturers’
payrolls.I7 These differences in economic level and t?pe of ac-
tivity arc reflected in the damages awarded for loss of earnings.
They also affect jury estimates of the value to be assigned pain
and suffering or the loss of a limh. Economic factors have a sec-
ondary effect through their direct effect on h|PhwaFy construc-
tion, repair, and the type and density of traffic. Finally, the
effectiveness of governmental regulation of the insurance indus-
try and the rates which it charges varies greatly from state to
state. Thus, rates of a state which arc .h|ﬁ;her in relation to the
frequency of accidents and the economic level than those of an-
other state may reflect an insurance commission’s acceptance of
lower permissible loss ratios, or higher insurance industry profits.

Legal factors

Turning to Ie?al considerations, it is also obvious that differ-
ences in other rules of law may be equally significant in deter-
mining the level of insurance rates. For example, in Wisconsin

10For a discussion ot the numerous causes of traffic accidents, see DISii.va, Why We
Have Automobile Accidents (1912). The National Safety Council's annual publication,
contains much statistical information about traffic accidents. For assistance
in interpretation of such statistics, see National Conference on Uniform T raffic Ac-
cident Statistics, Uses of T raffic Accident R ecords (1917).
io The World Almanac —1958, p. 752.
n id., pp. C57, 088.
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a statute allows the joinder of the insurance company concerned
asadefendant in the action brought against the alleged tortfeasor.18
The general rule is that prejudicial error may be committed by
the intentional injection of evidence showing the defendant carries
I|ab|l|]tg insurance because of its tendency to induce larger ver-
dicts. 0 If there is any factual basis for this rule, the Wisconsin
joinder statute must be assigned considerable responsibility for
anr excess of Wisconsin rates over those of its neighbors attribut-
able to legal rules. . _

Other legal factors ivhich might affect insurance rates include
the presence or absence of a “guest statute," requiring proof of
gross negligence, recklessness, or intentional wrongdoing, or
satisfaction of some other difficult test as a basis for imposing
liability to a gratuitous Bassenger in an automobile.D It Is con-
ceivable that rates would be affected by the acceptance of the family
car doctrine, or a statutory basis2 for imposing liability on the
owner of an automobile for injuries inflicted by others US'.”Ei the
vehicle. Statutory violations, particularly violations of traffic laws,
receive varying treatment in different jurisdictions, constituting
_neghﬁence prer se in some states and only evidence of negligence
in others.2These differences might be expected to affect insurance
rates, as would differences in the degree to which the presence of
contributory negligence is determined by the same standards used

HWis. Stat. (1957) §885.93, 200.11 (I). See MacDonald, "Direct Action Against Liability
Insurance Companies," 1957 Wis. L. Rev, 012.

i®4 A.L.R. (2d) 704 nt 705 (1919). The Wisconsin court appears to have little doubt
that the joinder statute has increased recoveries in that state. In Bergstein v. I'opkin, 202
Wis. 025 nt 033, 233 N.W. 572 (1930), the court said: “Whether or not it is an indictment
nf our jury system, it is a fact recognized by everyone that tbe purpose of making the
insurance company a pnrty defendant is to increase the award of damages made against
die insured. That it has that effect, no one familiar with the trial of cases can doubt."

20Wisconsin, for example, has no host-gucst statute, which might be expected to
rontributc to higher rates, However, one authoritative view is that the net effect of such
statutes cm recoveries by guests as a class is not materially different from that which obtains
under the common law rules developed in Wisconsin. Campbell, "llost-Gucst Rules in
Wisconsin," 1913 Wis. L. Rev. 180 at 203.

Neither Georgia nor Mississippi, both states with comparative negligence rules and
die subject of detailed investigation, infra, have host-gucst statutes. Arkansas, another
state with a comparative negligence statute, does have a statute requiring the proof of
willful and wanton operation. Ark. Stat. Ann. (1947) 875.913. For a listing of state
statutes and a discussion of the host-gucst liability problem, sec 2 Harper and Jamfs,
Torts 950-902 (1950).

21Sec 2 Harper. ani> James, Torts 1419-1428 (1950): Prosser, Torts, 2d ed., 309-372
(1955).

222 Harper and James, Torts 997 (1950): Prosser, Torts, 2d ed. 152-101 (1955). For
:ui interesting attempt to compare the dilTiculties of recovery presented by varying treat-
ments of contributory negligence in Wisconsin and the four states surrounding it, see
comment, 1954 Wis. L, Rev. 95.
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to determine what constitutes negligence on the part of the de-
fendant.23 Varying forms of the last clear chance doctrine produce
disparity of treatment of contributory negligence in different
states,Zand thus permit a range for differences in the operative
effects of comparative and contributory n_ePhgence in comparisons
between various states. Moreover, as will be seen, considerable
variation exists in the formulation of the comparative negligence
rules of the various states, again destroying any expectation that
a fixed or quantitative difference exists when so-called comparative
negligence state rates are compared with rates of states enforcing
a contributory negligence rule. For example, recognition of
assumption of the risk as a complete defense may make less distinct
the differences between a contributory negligence rule and a com-
parative negligence rule.5

The Existing Data

The difficulty of sorting out and identifying the effect of any
one of these many variables affecting rates is made even more diffi-
cult, or perhaps impossible, by the deficiencies and inadequacies of
existing statistical and rate data. Of course, the existing data were
not accumulated for the purpose of detecting an effect due to the
different legal consequences of contributory negligence. Accord-
ingly, it is necessary to mine, sta.m{), and refine the existing raw
materials in order to extract any information on the subject.

There is, for example, no single liability rate for a particular
state. The number of insurance companies engaged in the casualty
insurance business in each state is an assurance of diversity within
the limits established by competition. To a considerable extent
this difficulty is overcome by the rate formulation services per-
formed by associations of casualty insurance companies, such ns

28 Cf. James, "Contributory Negligence,” 02 Yale L.J. Go1 at 723-V29 (1953).

212 Hari'fr and James, Torts 12151255 (1950); Prosser, Torts, 2d ed., 290-290 (1955).
A view that the version of last clear chance known as the "humanitarian doctrine," and
applied in Missor:. to defendants operating motor vehicles [Harper and James, Torts
1252-1253 (1950); liossex, Torts, 2d ed., 291-295 (1955)], is productive of higher liability
insurance rates than comparative negligence finds some support in comparison of tiie
insurance rates applicable in Missouri and Arkansas. See Tables IV-A and V.

2* Insofar as assumption of the risk is merely another way of stating that there is
no liability in the absence of a duty, recognition of the defense under a comparative
negligence system wotdd seem to be of little importance, lint conduct which might be
more properly characterised as contributory negligence is sometimes recognized as a
defense under the label of assumption of tiie risk. E.g., Southland liuthnne Gas Co. v.
Blackwell, 211 C.a. 005, 88 S.E. (2d) G (1955). Cf. Storlie v. Hartford Accident & Indem-
nity Co., 251 Wis. 310, 28 N.W. (2d) (1917); Saxton v. Rose, 201 Miss. 814, 29 S. (2d)
010 (1917).
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the National Bureau of Casualty Underwriters. On the basis of
the losses reﬁorted to these associations actuarial determinations
are made of the rates which should be charged for various categories
of risks in the various states. This information is furnished to
members and sold to other companies which wish to purchase the
services of the associations. The National Bureau of Casualty
Underwriters also serves as an agent for its members, filing new
rates with the various state insurance commissions for apgroval.
Departures from these rates for competitive Rurposes may be and
are made by those non-member companies which merely purchase
the rate determination sendees of the bureau. Other companies
arrive at a rate structure in various independent ways.

Of course, even what uniformity is obtained through acceptance
of the rate structure of a particular association does not permit
free comﬁanson_of the rates of one state with rates of another
state. The National Bureau of Casualty Underwriters has, for
example, divided each state into a number of rate territories for
the purpose of accumulating loss statistics and for fixing of rates,
Several territories in a particular state may be combined In asingle
territorial grouping with a single rate structure for all territories
within that grouping, pending accumulation of sufficient experi-
ence to permit more refined treatment of each territory. Deter-
mination of what area shall be encompassed in a territory or a
territorial grouping depends upon a number of variable factors.
Without uniformity in definition, territories in different states
may be compared only with extreme d|ff|cult¥ For most of the
states the bureau has established one catch-all territory, denomi-
nated "remainder of the state,” which includes all the areas which
did not have sufficiently distinctive characteristics to merit treat-
ment as a separate terfitory. It is this territorial rate structure
which appears to offer the greatest opportunity for comparison,
since it generally covers rural and small city areas, where the
differences between territories in the accident rate caused by
density of population, volume of traffic, and varying degrees of
vigilance in municipal law enforcement are minimized. It s,
however, far from an ideal unit for comparison.

In addition to the possibilities of classifying insurance by
breadth of coverage in monetary terms, the risks Insured may be
classified in a number of other ways. One bureau classification of
private automobiles, Class I-A, covers individually-owned vehicles,
driven for pleasure and not used for business orfor transportation
to or from work, and not owned or driven by a male under the
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age of 25 Another classification covers similarly-described vehicles,
except that transportation to and from work not in excess of ten
miles in each direction is allowed. Other classifications of privately-
owned vehicles exist, of course, and commercial vehicles are subject
to many classifications based upon the type of vehicle and its use.
Of course, even standard policies are subject to varying construc-
tions in different states. The effect of this dwe_rsﬂK of classification
with respect to privately-owned automobiles is, however, greatly
minimized by the use of a rate for a particular classification as the
base rate, with the rates for other classifications computed as fixed
percentages of the base rate. For example, in most states Class I-A
IS the base rate for the pnvatelly-o_wne automobile, and the rates
for other risk classifications of privately-owned vehicles are com-
puted as fixed percentages of that rate.2 _
Comparison of the Tates effective in different states is further
complicated by the fact that there is no uniformity between states
in the dates ugon which filings of rates take place. For example,
the National Bureau of Casualty Underwriters Hied the Class I-A
rate, now effective in Oklahoma, on October 23 1957, whereas
the rate for the same classification in Arkansas was filed on De-
cember 19 1958 In light of the general inflationary trend, direct
comparison of these rates would be mmleadmg. Some correction
for the differences in dates of filing can be made, as has been done
in the computations made herein, by determining a monthly rate
of increase or decrease between two fI|Inﬁ dates, and using that
monthly rate figure to reduce the rates of all states to a hypothetical
commfon fiIinngate. ,
Differences in insurance rates exist, of course, not only because
of the claim consciousness of the population of a state but also
because of the difference in safety conditions in various states and
the frequency with which insured vehicles are involved in acci-
dents. Before comparison of rates may be made for the purpose
of determining whether comparative negligence has an effect on
the rates, proper adjustment must be made for the difference in
the rates caused by a higher or lower accident rate. However,

20 The rate structure in the commercial classification of the bureau no longer follows
this pattern. Within the privatcly-ownetl automobile classification, the additional pre-
miums for categories of increased risks are determined as a fixed percentage of the Class I-A
rate. A different set of percentage ratios are used for determining the increased premium
applicable in large cities than is used with small cities and rural areas. Two sets of
percentage ratios for these two types of terriio.ics have been established on a country-
wide basis. However, there are variations in a number of states.
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the available statistical data on non-fatal accidents and injuries
which might be used to make such an adjustment is far from
satisfactory. AIthou%h there exist uniform definitions of motor
vehicle accidents, 27 these definitions are not used by all accident
reporting authorities, and it appears that the definitions are not
applied in the same manner by those authorities which do use
them, For example, during the year 1957 the ratio of reported
injuries to reported deaths varied from six injuries to one death
in Arkansas to 241 injuries to one death in Massachusetts. B Such
variation exists, not because of true differences in the ratios, but
because of what injuries are counted. _
~ Death, of course, has a u_nn_‘ormw and importance which does
give reliability to death statistics. Upon appraisal of the relative
reliability of the reports available, the National Safety Council
has adopted a uniform ratio of thirty-five disabling injuries for
each death for estimating the number of disabling injuries for
each state.2) While such an estimate is undoubtedly more reliable
than the available reported information, it obviously rests upon
an assumption which is incorrect. Other statistics indicate that,
even after allowance for poorer reporting in rural areas, the ratio
of injuries to fatalities is much higher in urban regions than in
rural areas, probably because the higher rate of speed in rural
accidents is more likely to produce a fatality than is the case in
an urban accident.® Since the relative distribution of the popu-
lation in urban and rural regions varies greatlg in the various
states, it must be acknowledged that even the Dbest indicator of
safety conditions in the various states—that found in death statistics
—is inaccurate. - .
Finally, the available statistics are frequently presented in a
form which renders extr_emely hazardous their manipulation by
Persons unskilled in statistical methods. That description is un-
ortunately appropriate for most members of the legal profession
who are concerned with the subject. Chance and fortuitous com-
binations produce distortions, particularly in statistical anali/)sw
involving small samples and fields; and with the limited number

27 US. Dept, of Health, Education and Welfare, Uniform Definitions of Motor
Vehicle Accidents, 21 rev. (1953).

28 T raffic Safety, p. 31 (December 1957).

2>Letter from the National Safely Council, March 2li, 1958.

noDeSilva, Why Wf. llaw. Automobile Accidents 120 (1912); National Safety
Council, Accident Facts—1957, 50, 55.
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of states in the country as well as the small number of states with
comparative negligence the risk of distortion here is high. Statistics
themselves prove nothing; a cause and effect relationship must
be read into them. And one who has a priori knowledge of the
cause and effect probably can find at least some statistics which
demonstrate what he already knew.8

The lawyer unskilled in statistics may take encouragement
from the statement of the National Conference on Uniform Traffic
Accident Statistics that experience has shown that relatively ad-
vanced statistical techniques are not normally necessary or practical
in traffic accident analysis work.2 But, having surveyed the diffi-
culties presented by the multitude of operative factors and the
inadequacy of the data available, he will abandon hope that effect
of comparative negligence can be shown with an accuracy ex-
pressible in fixed percentages or many figured decimal ratios. He
may even agiee with one eminent scholar that the windfall to
plaintiffs caused by retention of the last clear chance doctrine in
states with comparative neg,hPence rules must be reflected in in-
surance rates.3 But he will feel sure that no instrument now
exists which can measure that consequence.

T iie Comparative Negligence States

As mentioned above, comparative negli%enc.e exists in man
states in the form of statutes of limited application, and, indeed,
it may be found throughout the nation in litigation under the
Federal Employers’ Liability Act. However, only seven states
have comparative negligence rules of general applicability which

o1 E.g., Powell, "Contributory Negligence: A Necessary Check on the American Jury,"
-S A.B.A.J. 1005 at 1007 (1957). cites statistics indicating that even under contributory
negligence rules 85% to 90% of all claims asserted are settled, but distinguishes the
comparable statistics of litigation under the comparative n.gligcncc rule of th? Federal
Employers Liability Act, in which 87% of the claims arc reported to he settled by
compromise prior to verdict, on the basis that in such cases only one claimant out of
each thousand fails to obtain compensation. On the other hand, statistics reported in
TEISEL, Kai.ven, and Buciihoiv.,, Dfxay in tiie Courts 40 (1959), indicate that in New
York city only 1.7% of al! personal injury claims arc tried to completion. Assuming even
a 50% victory rale for plaintiffs, tbe total result In proportion of claimants receiving
compensation would appear lo be little different from (bat indicated in the statistics
cited by Powell.

Or, for another example, see the suggestion, infra note 72, of a possible use of
statistics to support a conclusion that comparative negligence encourages bad driving
habits and accidents.

as National Conference on Uniform Accident Statistics, Uses of T raffic Accident
Records 153 (1917).

38 Prosser, "Comparative Negligence,” 51 Mich. L. Ruv. 465 at 496 (1953).
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might be expected to affect automobile liahility insurance rates.
The comparative negligence rules of even these seven states are
far from uniform, and a brief summary of their differences seems
a necessary basis for evaluation of statistical data.

Georgia

Detailed consideration of the comparative negligence rule of
Georgia may be found in any of the major articles on the subject
of comparative negligence.8 The rule appears to have originated
in a series of common law decisions in actions against railroads
in which the Georgia court drew on a few contemporary English
decisions as authority for the proposition that fault on the part of
the ﬁlamnff hould go to mitigation of the damages. The codifiers
of the Georgia Code of 1862 restated and incorporated the
principle of these cases, as they were authorized to do, in that
code.& Although the present code language@would appear to
limit application of the principle to cases involving railroad de-
fendants, this in fact has not been the case, and the principle is
one of general apPI|cab|I|ty. However, one who judges compara-
tive negligence rules with the standards of a purist will find some
defects in the Georgia rule. It applies only where the fault of
the plaintiff is less than that of the defendant, producmg a mitiga-
tion of damages in proportion to the fault attributable to the
plaintiff. The bar to recovem(] still exists where plaintiff's fault
IS equal to or greater than that of the defendant. Moreover,
another statutory provision& has been applied in connection with

31 Mole* nnd Wilson, "A Study of Comparative Negligence,” 17 Corn. L. Q. 001 nt
G35-G37 (1932); Mnloney, "From Contributory to Comparative Negligence: A Needed Law
Reform," Il Univ. Fia L. Ukv 135 at 150-157 (1958): Philbrick, "Loss Apportionment in
Negligence Cases,” 99 Univ. Pa. L. Rev. 7GG nt 777-780 (1951); Prosser, "Comparative
Negligence,” 51 Micii. L. Rr.v. 4G5 al 489-190, 497 (1953); Turk, "Comparative Negligence
on the March,* 28 Ciii-Kent L. Rev. 301 at 326-333 (1950).

33The better discussions of this development are found in Philbrick, "Loss Appor-
tionment in Negligence Cases,” 99 Univ. Fa. L. Rev. 766 (1951) and Turk, "Comparative
Negligence on the March,” 28 Ciii-Kent L. Rev. 304 (1950).

so Ga. Code Ann. (1935) §891-703: "Consent or negligence of person injured as defense:
comparative negligence as nlfecting the amount of recovery— No person shall recover
damages from a railroad company for injury to himself or his property, where the same
Is done by Ids consent or is caused by bis own negligence. If the complainant and the
agents of the company arc both at fault, the former may recover, but tbe damages shall
be diminished by the jury In proportion to the amount of fault attributable to him.”

+t Ga. Code Ann. (1935) 8105-603: "If the plaintiff hy ordinary care could have avoided
the consequences to himself caused by the defendant's negligence, be is not entitled to
recover. In other cases the defendant is not relieved, although the plaintiff may in some
way have contributed to the injury sustained."
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the comparative negligence rule so as to create what has appro-

priately been called a reverse last clear chance doctrine3 which
completely bars recovery if the plaintiff could have avoided the
consequences of defendant’s negligence by the exercise of ordinary
care. This provision has been applied rigorously by the Georgﬂa
courts,d and would bar recovery even in a case in which the
defendant was guilty of gross negligence."0 It also appears that

it may be utilized to give complete effect to contributory negli-

gence asa bar in the guise of assumﬁtion of the risk.4LNevertheless,
the consensus appeal’s to be that the Georgia rule represents one
of the more comprehensive forms of comparative negligence.

Mississippi
~The first comparative negli?enc.e statute of general a%)lica-
bility in this country was enacted in Mississippi in 19104 As
might be expected the statute and case law have heen the subject
of extensive comment in the various w_rmn%s on comparative
negligence.83 The statute creates what might be called true com-
parative negligence in that it rejects the requirement found in
Georgia law, that the plaintiff's negligence be less than that of
the defendant. Under this statute it is conceivable that one whose
negligence constituted 80 or 90 percent of the fault causing his
injuries could recover 10 or 20 percent of his damages from the

defendant. Likewise, the statute permits recovery by one who
was guilty of "gross negligence," provided that a proportional

33 Prosser. "Comparative Negligence," 51 Mini. L. Rp.v. 4G5 at '107 (11153). Cf. Maloney,
"From Contributory to Comparative Negligence: A Needed law Reform," 11 Univ. I'm,
l.. Rr.v. 135 at 150 (1958): I'liillirick, "Loss Apportionment in Negligence Cases.” 99 Univ.
Pa. I.. Ruv. 700 at 770 (1951).

3uCentral of Georgia Ry. Co. v. Roberts, 213 Ga. 135, 97 S.E. (2d) 149 (1957); Brown
v. Atlanta Gas Light Co.. 90 Ga. App, 771, 101 S.E. (2d) 003 (1957).

«pOa,t v. Moppcr, 58 Ga. App. 500, 199 S.E. 219 (1938).

41 Southland Butane Gas Co. v. Blackwell, 211 Ga. 005, 83 S.E. (2d) G (1955).

42 Miss. Code Ann. (1942) 8145;: "In all actions hereafter brought for personal
injuries, or where such injuries have resulted in death, or for injury to property, the fact
that the person injured, or the owner of the properly, or person having control over the
property may have been guilty of contributory negligence shall not bar a recovery, but
damages shall be diminished by the jury in proportion to the amount of negligence
attributable to the person injured, or the owner of the property, or the person having
control over the property.’

§1455: "All Questions of negligence and contributory negligence shall be for the
jury to determine."

43 Mole and Wilson, "Comparative Negligence,” 17 Cohn. L. Q. 001 at 040 013 (1932);
I’hilbrick, "Loss Apportionment in Negligence Cases,” 99 Univ. Ia, |,. Ruv. 70G at 795
(1951); Shell and Ihifkin, "Comparative Negligence in Mississippi,” 27 Miss. 1,. J. 1115
(1930); note, 17 Tumi*. |.. Q. 270 at 283-285 (1913); Gkuoory, l.k.isi.ativi: Loss UisnmiuriON
in N kcuoknce Actions 57-59 (1930).
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reduction in the damages awarded is made.44 Assumption of the
risk constitutes a bar to recovery. Nevertheless, the Mississippi
rule presents comparative negligence in its purest and most com-
prehensive form, making that state’s rule a desirable subject of
Investigation for present purposes.

Wisconsin

The comparative negligence law of Wisconsin is likewise based
upon a statute,Dand has been the subject of extensive comment
in writings on comparative negligence.47 The law, enacted in
1931, resembles that of G_eo_r?|a in that recovery is allowed only
in cases in which the plaintiff's negligence is not as great as that
of the defendant. In such cases damages are reduced in the pro-
portion which plaintiff's negligence bears to the total negligence
Involved in producing his injuries.488 Assumption of the risk is
recognized as a complete defense, but the statute does not require
diminution of the amaEes where the defendant has been guilty

of gross negliqence.ZD ike the Georgia and Mississippi rules,
the Wisconsin law appears to be a desirable subject of investigation,

Arkansas

The most recent adoption of a comparative negligence rule of
general applicability occurred in Arkansas in 19558 Rased upon
a draft prepared by Dean Prosser,8 the 1955 act followed the

4tMole and Wilson, "Comparative Negligence,” 17 Corn. 1.Q. 001 at Oil (1932);
Shell and Biitkln, "Comparative Negligence in Mississippi,” 27 Miss. L.J. 103 nt 112-113
(1950).

<5Shell and llufkin, "Comparative Negligence in Mississippi,” 27 Miss. L. J. 105 at
108 109 (1956).

40Wis, Slat. Ann. (1957) 8§331.015: "Conlribulory negligence shall not bar recovery in
an action by any person or his legal rcpresenlative to recover damages for negligence
resulting in death or in injury to person or property, if suilt negligence rvas not as great
n the negligence of (he person against whom recovery is sought, but any damages allowed
shall be diminished in the proportion to the amount of negligence attributable to the
person recovering."

m Campbell, "W -'onsin's Comparative Negligence Law," 7 Wis. I,, Rev. 222 (1932):
Campbell, "Ten Years of Comparative Negligence,” 1911 Wts. L. Rev. 289; Knocllcr,
“Review of the Wisconsin Comparative Negligence Act,” 11 Marqg. L. Rev 397 (1958);
I’adway, "Comparative Negligence,” 1G Makq. |.. Rev. 8 (1951); I'rosser, "Comparative
Negligence,” 51 Mtctt. |.. Rev. *106 nt 490-491 (1953); 'Whelan, "Comparative Negligence"
1933 Wts. L. Rev. <105 Grwory, Leoisiative Loss Distrihution in Neciicence Actions
G8G7 (193G).

<8 Campbell, "Ten Years of Comparative Negligence," 1911 Wts. L, Rev. 289 at 291-292.

Id. at 297-301.
80Ark. Acts 1955, No. 199.
8l I'rosscr, "Comparative Negligence," 51 Midi. L. Rev. 465 at 503 (1953).
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the comparative negligence rule so as to create what has appro-
priately been called a reverse last clear chance doctrine*8which
completely bars recovery if the plaintiff could have avoided the
consequences of defendant’s negligence by the exercise of ordinary
care. This provision has been applied rigorously by the Georgia
courts, and would bar recovery even in a case in which tliC
defendant was guilty of gross negligence.D It also appears that
it may be utilized to give complete effect to contributory negl].
gence asa bar in the guise ofassumﬁtmn of the risk.= Nevertheless,
the consensus appears to be that the Georgia rule represents one
of the more comprehensive forms of comparative negligence.
Mississippi

~The first comparative negli?enqe statute of general agglica-
b|!|tK in this country was enacted in Mississippi in 1910% As
might be expected the statute and case law have been the subject
of extensive comment in the various w_r|t|n%s on comparative
negligence.B The statute creates what might be called true com-
parative negligence in that it rejects the requirement found in
Georgia law, that the plaintiff's negligence be less than that of
the defendant. Under this statute it is conceivable that one whose
negligence constituted 80 or 90 percent of the fault causing his
injuries could recover 10 or 20 percent of his damages from the

defendant. Likewise, the statute permits recovery by one who
was guilty of “gross negligence,” provided that a proportional

SB Prosser, "Comparative Negligence," 51 Mien. L. Rev. '105 at '107 (1053). Cf. Maloncv,
"Front Contributory to Comparative Negligence: A Needed Law Reform,” Il Univ. Fia
L. Rkv. 135 at 150 (1058): Philbrick, "Loss Apportionment in Negligence Cases,” 09 Univ.
Pa. L. Rkv. 760 at 778 (1951).

an Central of Georgia Ry. Co. v. Roberts, 213 Ga. 135. 97 S.E. (2d) 119 (1957); Brown
v. Atlanta Cas Light Co., 9<'Ca. App. 771, 101 S.E. (2d) 603 (1957).

40 Oast v. Moppcr, 58 Ga. App. 500. 199 S.E. 219 (1938),

41 Southland Butane Gas Co. v. Blackwell, 211 Ga. 065, 88 S.E. (2d) 0 (1955).

4aMiss. Code Ann. (1912) g1151: "In all actions hereafter brought for personal
injuries, or where such injuries have resulted in death, or for injury to property, the fact
that the person injured, or the owner of the property, or person having control over the
property may have been guilty of contributory negligence shall not bar a recovery, hat
damages shall he diminished hy the jury in proportion to the amount of negligence
attributable to the person injured, or the owner of the property, or the person having
control over the property."

81455: "All Questions of negligence and contributory rcgligcncc shall he for the
jury to determine."

43 Mole and Wilson, "Comparative Negligence,” 17 Cohn. L. Q. 601 at 640-643 (1932);
Philbrick, "Loss Apportionment in Negligence Cases,” 99 Univ. Pa. L. Rkv. 760 at 7>
(1951); Shell nnd Bufkin, "Comparative Negligence in Mississippi," 27 Miss. L. J. 1056
(1950); note, 17 Temp. L. Q. 276 at 283-285 (1913); Gregory, Legislative Loss DisrniiitnTos
in Negligence Actions 57-59 (1936).

— 9. JVWHW I K wumu-.n U»3'WV» - §.-smF—
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reduction in the damages awarded is made.44 Assumption of the
risk constitutes a bar to recovery.4l Nevertheless, the Mississippi
rule presents comparative negligence in its purest and most com-
prchensive form, making that state’s rule a desirable subje-t of
Investigation for present purposes.

Wisconsin

The comparative negligence law of Wisconsin is likewise based
upon a statute,ZDand has been the subject of extensive comment
in writings on comparative negligence.4&7 The law, enacted in
1931 resembles that of G.eo.r?|a in that recovery is allowed only
in cases in which the plaintiff's negligence is not as great as that
of the defendant. In such cases damages are reduced in the pro-
portion which plaintiff's negligence bears to the total negligence
Involved in producing his injuries.8 Assumption of the risk is
recognized as a complete defense, but the statute does not require
diminution of the amaﬁes where the defendant has been guilty
of gross neghgence.éD ike the Georgia and Mississippi rules,
the Wisconsin faw appears to be a desirable subject of investigation.

Arkansas

The most recent: adoption of a comparative negligence rule of
general applicability occurred in Arkansas in 19558) Based upon
a draft prepared by Dean Prosser, 8 the 1955 act followed the

44Mole and Wilson, “Comparative Negligence,” 17 Corn. L.Q. @1 at G11 (1932);
Shell and Bnfkin, "Comparative Negligence in Mississippi,” 27 Miss. L.J. 105 at 112-113
(1956).

45Shell and Bufkin, "Comparative Negligence in Mississippi,” 27 Miss. L. J. 105 at
10S-109 (195G).

40Wis. Stat. Ann. (1957) §331.015: “Contributory negligence shall not bar recovery in
an action by any person or bis legal representative to recover damages for negligence
resulting in death or in injury to person or property, it such negligence was not as great
& tbe negligence of die person against whom recovery is sought, but any damages allowed
shall be diminished in the proportion to the amount ot negligence attributable to the
poison recovering.”

47Campbell, “Wisconsin's Comparative Negligence Law," 7 Wis. L. Rev. 222 (1932);
Campbell, “Ten Years of Comparative Negligence,” 1911 Wis. L. Rev. 289; Knocller,
"Review of the Wisconsin Comparative Ntiligencc Act," -11 Marqg. L. Rkv. 397 (1958);
railway, "Comparative Negligence,” 10 Marqg. L. Rev. 3 (1931); I'rosscr, "Comparative
Negligence,” 51 Mien. I.. Rtlv. 105 at 190-19-1 (1953); Whelan, "Comparative Negligence"
1938 Wis. L. Rev. 105; Gregory, Legislative Loss DisTtimimoN in Negligence Actions
GJG7 (1930).

48Campbell, "Ten Years of Comparative Negligence," 1911 Wis. L. Rev. 289 at 291-292.

4»ld. at 297-301.

5« Ark. Acts 1955, No. 199.

61lrosser, "Comparative Negligence,” 51 Mien. L. Rev. 1G5 at 508 (1953).

VBRI W ity AT
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pure comparative negligence princiﬁle of the Mississippi J;uv nn|
allowed recovery regardless of whether or not the plaintiff's nt-i;
gence exceeded that of the defendant. Two years later, the
lature found that there was lack of understanding and uniformity
in the application of the 1955 act and that with the law in its the,,,
existing state, great confusion and unfairness occurred in the uhj
of negligence cases. Accordingly, the statute was repealed. 32 How.
ever, Arkansas did not return to a contnbutory]é\éghgence rule
for the repealing statute enacted in place of the 1955 act the more
limited version of comparative negligence which prevails i
Georgia and Wisconsin.  And so since 1957 recovery has beer,
allowed in Arkansas only where the plaintiff’s neghgence is "of
less degree” than the negligence of the Person causing the injuries.’*
The short time since adoption of comparative negh%;ence in
Arkansas, as well as a possible unsettling effect from the 1%7
change of the law, might be considered to render the state’s in-
surance situation an unsuitable subject of investigation. Whatever
defects as a subject might be caused by uncertainties about, whether
the full effect of the change has yet been experienced would seem
to be more than offset by the unicjuc opportunity afforded to
analyze the chan?es which occur within a state which docs adoh)t
comparative negligence. One very valuable study, based on the
responses to a survey of Arkansas judges and lawyers with extensive
experience in personal injury litigation, has led its author to con-
clude that introduction of comﬁaratlve ne?hgence in Arkansas
brought perceptible changes to the course of personal injury liti
gation, but did not drastically alter the size or quality of the courts'

02Ark. Acts 1957. No. 290. The reasons for the repeal arc said to he dissniisfacti'm
with a rule permitting recovery by one as much as 'J0% at fault as well as the confusion
about the proper handling of cases involving sct-oft of counterclaims by insured panirs
Note. Il Auk. L. Rev. 391 al 392 (1957). For a discussion of the latter problem, see l.ellat
nn\l Wolfe, "Must the Insurer Reimburse the Insured for Ifis Personal Ixiss Credited
Against the Judgment?" Il Auk. |,. Rev. 71 (1950).

03 Ark. Slat. Ann. (Supp. 1959) §27-1730.1: "Contributory negligence shall not bar
recovery of damages for any injury, property damage or death where the negligence
the person injured or killed is or less degree than the negligence of any person, firm. »t
corporation causing sttcli damage.”

§27-1730.2: “In all actions hereafter accruing for negligence resulting in personal
injuries or wrongful death or injury to properly, the contributory negligence shall n t
prevent a recovery where any negligence of the person so injured, damaged, or killed n
of less degree than any negligence of any person, firm, or corporation causing stub
damage; provided that where such contributory negligence is shown on the part of the
person injured, damaged or killed, the amount of the recovery shall he diminished *»
proportion to such contributory negligence.”
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buraens N Processing cases. B Against a background of such con-
cwsions, Study of changes in automobile liability insurance in
arkansas May e particularly informative.

Tennessee

The courts of Tennessee early developed a comparative negli-
gence rule of general applicability but limited scope.™ In that
state plaintiff's contributory negligence which is a proximate cause
of his injuries bars recovery, but remote contributory negligence
of the plaintiff is considered onlr for the purposes of m|t|g_at|ng
damages. The supreme court of the state has expressly repudiate
the doctrine of comparative negligence,@ and, as Dean Prosser
has noted, in practical operation the Tennessee rule has resulted
in apportionment only in cases in which the defendant had the
last clear chance.0F Viewed in this light, there is no greater ex-
pectation that so-called comparative negligence rule of Tennessee
will be reflected in automobile liability insurance statistics than
would be the case for any of the other variations of the last clear
chance rule. Considering the obstacles mentioned above, that
expectation must be regarded as an insubstantial possibility.

Nebraska and South Dakota

The comparative negligence rules of Nebraska and South
Dakota arc both statutory, that of South Dakota being a 1941
copy@of a law adopted in Nebraska in {13 The statute pro-

tit Rosenberg, “Comparative Negligence in Arkansas: A ‘Before and After' Survey,"
1J Ark. L. Rr.v. 8l) at 108 (1959).
5% Mole anil wilson, "A Study of Comparative Negligence,” 17 Corn. L.Q. 601 at Gil-
MS (1932); I'rosscr, “Comparative Negligence,” 51 Micii. L. Rkv. -105 at *185-186, 490-497
195%), Turk, "Comparative Negligence on the March,” 28 Ciii-Kent L. Rev. 301 at SIS-
17 (1950).
B East Tcnuc-wce, V. & G. Ry. Co. v. Hull, 88 Tenn. 33. 12 S.W. 119 (1889). Cf. Atlantic
Coastline K. Co. v. Smith, (Glh Cir. 1959) 2GI F. (2d) -128 at 132
57 I'rosser, "Comparative Negligence," 51 Micii, L. Rev. *165 at ‘197 (1953).
Bs.l). Code (Supp. 1952) §17.030-1-1.
F>Neb. Rev. Stat. (195G) §25-1151. The language of both the Nebraska and South
Ibkota statutes is as follows:
"In all actions brought to recover damages for injuries to a person or to his property
fituetl by the negligence of another, the fact that the plaintiff may have been guilty of
<nlribntory negligence shall not bar a recovery when the contributory negligence of the
1 "intiff was slight and the negligence of the defendant was gross in comparison, but the
niribntory negligence of the plaintifr shall be considered by the jury in the mitigation
f damages in proportion to the amount of contributory negligence attributable to tbe

mlaintilf, and all questions of negligence and contributory negligence shall be for die
Jiy."
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vides that contributor)- negligence shall not bar recovery W
the contributory negligence of the plaintiff was sliglu and I
negligence of the defendant was gross in comparison. |n
cases the jury is to consider the- contributory negligence in n
gation of damages in proportion to the amount of the contrihm. o
neghﬁence. As reference to the discussions@of the Nebraska
South Dakota statutes will soon reveal, incorporation of the tic,,
crous words, "slight” and “gross” has heen productive of consi,;,-.
able litigation which has failed to produce cer.tamt%_. th
statements of the Nebraska court made in contexts in which din -
consideration of the problem was not required indicate that rati .
of one to fourQor one to six@might comply with the rcquircim e-
that ﬁlamnff's negligence be slight, the concensus of the writers '=
which is confirmed by the cases,d is that essentially these states
have retained the doctrine of contributory negligence. This bci: o
S0, these states, like Tennessee, do not provide workable opportmu
ties for Darning whether or not comparative negligence has aa
effect upon automobile liability insurance. .

They do, however, furnish an example of the difficulty rf
explaining a variation in rates in slates which have the same rule
governing contributory negligence and also have a comparable
climate and economy. Thus, Table | presents some basic data
concerning these states and their immediate neighbors to the nonli
and south.  While it comes as no surprise that the premium rate
for the remainder of the state territory is not the same for the two
states, South Dakota's lower rate is not what would be expected
in light of the fact that that state has a conmderablg higher rate
of deaths per registered automobile than docs Nebraska. One
might attempt to explain the higher premium rate in Nebraska
on the basis of the higher per capita income and the higher pro-
portion of urban dwellers in that state, pointing out that llicsc

80 Baylor, "Comparative Negligence in Nebraska," 10 S. U. B. J. 110 (1941); Grubb ami
Roper, "Comparative Negligence,” 32 Nun. |.. Rev. 234 (1952): Mole nnd Wilson. "A
Study of Comparative Negligence," 17 Cohn. I,. Q. 004 at 037-039 (1032); I'bilbiirk, "I/m
Apportionment in Negligence Gases," 99 Univ. Pa. L. Rkv. 700 at 703-795 (1951); I'rrate.
"Comparative Negligence,” 51 Mien. ].. Rr.v. 405 at 480-489 (1953); note, 17 Nrn, I.. I't m
08 (1938); Grkooky, Lwiist..vuvr. Loss Distkiduiton in Necmci'nck Actions 01-63 (I0.bb

01 Sgrol v. Yellow Cab and Baggage Co., 124 Neb. 525. 217 N.W. 355 (1933).

02 Patterson v. Kerr, 127 Neb. 73. 254 N.W. 701 (1934).

03Grixohy, |.egisuvtivk Loss DismniUTioN in NrnutiKNCK Actions 01 (1930); Pidlbrid.
"laiss Apportionment in Negligence Cases,” 99 Univ. Pa. I.. Rrv. 700 at 791 (1931):
Prosser, "Comparative Negligence," 51 Mini. L. Rr.v. 405 at 487 (1953).

oL Allen v. Kavanaugli, ICO Neb. 015. 71 N.W. (2d) 119 (1955); Plcinis v. Wilson
Storage and Transfer Co., 75 S.I). 397, 00 N.W. (2d) 08 (1954); Fricsc v. Gulbrandson.
09 S.I). 179, 8 N.W. (2d) 438 (1943).
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TABLE |

Nebraska-South D/.KOTA COMI'ARISOK

Clast I-A* Policy Deaths Per* Per Capita* Urban-1
State Premium Claim5 Reg. Aula Income Kural Rati/
Kate Frequency 1954.195b 1956 1950
...... $23.00 14 1.01 $1538. .88
SriIMSIc®; 2100 10 2 45t 1330. 50
25.00 10 2.22 1365. .37
29.0C 15 2.35 166S. 1.09

i Remainder of the State Premium adjusted nsof January 31. 1058, for Clais I-A Bodily Injury and Property
Inmate Coverage within limits of $5,000 tier claim and SIO.ORQ per accident for bodily Injury and 55,000
* raccitlent for pidpATy It Age — IKAKAS B WAt mll BlriM »f ((‘:fsﬂaltfy Iy RS R TG,

Number of personal injury elaitna incurred_per_100 automobiles injured on a statewide basis during 1954-
tosG fcclier dated November 5. 185Q. fro¥n fhe NMaQIUWAl BlREal F & Rttty Linabyiriters.

iTrnffic deaths during 1951-1956 divided by tbe number of Registered automobiles, including tasti, but
.eluding trucks, busses, and publicly-owned vehicles. Death statistics taken from the World Almanac,
195S p. JW. and the Would Almanac. 1957. p. 367. Automobile Registration statistics taken from the Sta-

rtsii‘cal Abstract ok tiiu Unitcd Statks, 1957, p. 554.

«W okid Aiaianac, 1958. p. 752.
+ Ratio of urban population to rural population. The Statistical Abstract of the United States. 1957,

p. 21

factors would also explain why Kansas' rate exceeds that of Ne-
braska. But tbe argument runs aground with respect to North
Dakoia, where per capita income is a near equivalent of that in
South Dakota, but, despite a lower urban-rural ratio and a lower
rate of deaths per re%lstered vehicle, the premium charged exceeds
that charged in South Dakota. . _

The mystciy grows when one considers that the experience of
the National Bureau of Casualty Underwriters has led it to estab-
lish a rate of $2G for Sioux Falls, South Dakota, which had a 1950

opulation of 52000, for insurance costing $10 more in Fargo,
orth Dakota, which in 1950 had _asmaller_poEUIatmn of 38000,
And, it should be noted that the difference in the rates applicable
in Nebraska and North Dakota, which have different rules of law
concerning contributory negligence, is less than the difference
between Nebraska and South Dakota, which have the same rule.B

Thus chastened by an inability to supply a ready explanation
for the variations in rates, an approach may be made to the statistics
and rale data concerning those states believed lo be desirable
subjects for the purpose of this investigation.

Claim Frequency

The first two columns of Tahic Il present statistics based upon
the claim experience of insurance carriers reporting to the Na-
tional Bureau of Casualty Underwriters in states with comparative

G,Thus, perhaps, lending support lo (lie (ledsion to forego detailed consideration of
die ctleci of ilic Nebraska and South Dakota Mamies.

wV

. --; bt



TABLE Il

Claim Frequency and Costs

1954-1956" 1954-1956* 1954-1956" 1954-1956* 19S4-1956* 1950* 1954-1956* 1954-1956* 1954-1956*
Bodily Property Deaths Bodily Property Urban-Rural Average Average Total
State Injury Damage Per Ir.jury Damage Population Bodily Property Pure
Claim Cinlm Reg. Auto Claims Claims Ratio Injury Damage Premium
Frequency Frequency Per Death Per Death Claim Cost Claim Cost
Alabama. 9 18 3.11 5.79 (11) 24.12 (10) $765. @ $ X 14)$23.06
28)/-\) 19 3.29 5.78 (13) 23.71 (11) 755. ]]g. 12) 24.74
(7A) 20 2.32 8.62 (8)" 32.76 1. 90 E 906. f 134, 7) 28.47
(SB) 19 3.24 5.86 (14) 23.46 738. ﬁ 1) 2464
39 2.24 17.41 4554 3. 46 (8) 803. 3 1) 45.87
15 1.98 758 47.47 1 g s 15 1B (@) 2127
I) 2.95 8 .51 29.15 (‘% (13) ggg ggg g; glﬁ 92?
Michigan 2.04 9.80 52.94 4, (16) . . .
Minnegsota, ? 1.67 1%& 53.89 Z.I.Z) (4)"  900. 13) @ 29.15
Mississippi (8C) 19 3.45 - (16) 18.84 16) (1) 939. 3) . Q 26.65
Mluottri......... 34 7 12.59 37.01 (4) 160 (7)  828. ]2) 127. 4055
Noith Carolina 17 Q.% 5.94 23.78 ) 51 (14) 744 JO) 130. 21.59
Oklahoma.... (S0O) 19 2.45 7.76 28.98 1.04 5) 8'2. - ié_ 25.97
South Carolina 19 3.14 6.05 19.11 .58 (6) 832. 1 25.49
Tcnncsrce 23 (sB) 94 2.84 ﬁ% 33.10 79 3) 901. = 131 . 32.71
IFjronrin*. (3) 27 (4) 99 2.40 41.25 5) 1.37 0) 800. 1 109. 32.73

+ Italicized name Indicate* stutc Ima a comparative negligence rule.

1INumber of claims per 1000 automobile* insured— National Bureau of Casualty Underwriters.

»Numl>cr of claims iwr 1000 Mitomoblles insured—-National Bureau of Casualty Underwriters.

*Bnsed upon deaths by place of accident— W ould Almanac, 1958, p. 309; W oki.ii Ai.manac. 1957. p.367;nnd rcRlistrntions of private and commermal privately-owned automobiles
includiuR taxis, but cxcludInn trucks, busses, ami publicly-owned vehicles— Statistical Austpact of tub United Statfs. 1957, p. 554.

4For an explanation of tlie derivation of these ratios, see pp. 709-710 infra.

+ Average amount of losses per claim incurred with lossrjTon a basic limitu basins Portions of losses in excess of $5,000 j>cr claim and $10,000 per accident for bodily injury ex-

cluded— National Bureau of Casualty Underwriters.
»Amount of losses in excess of $5,000 for property damage excluded— Nationai Bureau of Casualty Underwriters.
+ Average amount of losses per insured car on basic limits basis— National Bureau of Casualty Underwriters.
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ticgligence rules and their neighboring states. The states involved
with comparative negligence rules are Arkansas, Georgia, Missis-

and Wisconsin. ~ Texas, though sharing a short common
boidci with Arkansas has been omitted from the list, not in recogni-
tion oi claims of sovereignty, but because its large size includes so
much territory far away from and unlike Arkansas, with which it
would otherwise be compared. In the first column of Table I
the frequency of claims for personal injury per thousand automo-
biles insured is set out. In the second column, the frequency of
claims fOI properti/] damage per thousand automobiles insured is
set out. In parentheses next to each frequency figure the relative
rank Of the state in claim frequency is set out.

Analysis of these statistics leads to no conclusion, unless it is
that an effect of comparative negligence is not observable. Wiscon-
sin, a comparative negligence state, docs have a h|?h bodily mg\ur?]/
claim freguency which places it third in that fist, and a hig
property damage claim frequency, which places it fourth in that
Jist. However, Arkansas, Georgia, and Mississippi, other com-
ﬁaratlve neghgence states, share a common frequencr with Okla-

oma and South Carolina, being tied for ranking of eighth in a
field limited to eleven because of the number of instances in which
states have the same frequency. With respect to property damage
claim frequency, Arkansas, Georgia, and Mississippi rank eighth,
ninth, and thirteenth, respectively, in a field enlarged to fourteen
by fewer identical rates, -

This great divergence in claim frequency between Wisconsin
and the other comparative negligence states immediately suggests
that analysis should proceed along more refined lines, with an
attempt made to make adjustments for the difference in safety
conditions and for what appears to be a difference between north-
ern and southern states. o

As mentioned above, the best indicator of safety conditions is
that found in the reported death statistics of the various states.@

In th'3attempt to make an allowance for variation in safety
conditions, the statistics of the number of deaths per thousand
registered automobiles have been set out in third column of
Table Il. If 'lie claim frequencies of either column one or column
two arc divided by the death frequency statistics of column three,

co I*p. G98-599 supra.
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the result is a statistic indicating the frequency of that
claim per death. Thus, % o

Claini9 Deaths
1,000 Insured Aulos 1,000 Registered Autos

Claims w W00 Registered Autes o
4§Q00 Insured A-wea Deaths D.

Taking deaths as the most satisfactory, though not the in
accurate, Indicator of safety conditions, this ratio of claim*,
death may be considered instead a ratio of claims per accid -
and consequently an index of the claim propensity of reside:.-,
of the various states. o
~ Of course, even this simple calculation is based upon assun-
tions which are not true. The ratio of accidents to deaths b,
constant throughout the nation, but as has already been pointed
out there are fewer accidents per death in rural areas where tv.r
higher speed of the vehicles involved results in a higher proponi-
of fatalities in the accidents which do occur. The calculation a
assumes what undoubtedly is not true, that there is a constant
prog,orno,n of insured automaobiles in the total of registered auto
mobiles in the various states. Also assumed, but undoubtea!-,
not the fact, is that ratio of privately-owned automobiles to other
vehicles is constant throughout the states, and that privately-owned
automobiles arc involved in the same proportion of fatal accidents
in all the states. Nevertheless, this rough adjustment for the
variation in safety conditions would appear to provide a mote
reliable and accurate index of the claim propensities of residents
of various states than is found in the original data on the fre?uen_cy
of claims per insured vehicle. These adjusted statistics of claim
frequency arc set out in columns four and five of Table II, with
the relative rank o the state set out in parentheses next thereto.

Upon this basis Wisconsin drops in rank to fourth in the fre-
quency of bodily injury claims and fifth in the frequency of prop-
ert5( damage claims in"a field of sixteen states. Mississippi drops
to last place with respect to both types of claims; Arkansas takes
fifteenth place in bodily injury claim frequency and thirteenth
in property damage claim frequency; Georgia takes thirteenth
place in bodily injury claim frequency and fourteenth in property
damage claim frequency. Again no conclusion can be drawn,
unless it is that the effect of comparative negligence docs not ap-
pear after correction for differences in safely conditions.
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The divergence between northern and southern states is broad-
ened, however, by the correction made for variations in safety
conditions. Many economic and social differences exist between
northern and southern states which might account for this differ-
ence in claim consciousness of their residents. For example, it is
possible that southern Negroes may forego pressing claims against
Wwhite persons which they would pressin a northern state. Another
factor may be differences in the distribution of population between
urban areas and rural areas. Persons living in urbanized areas
might be expected to be more claim conscious than those living
in rural areas, because of the combination of the soPmsncanon

resulting from newspaFer publicity given litigation in ar?er cities
and the hardemnP to life that may still be the product of the less
comfortably developed rural areas,

An opportunity to test the effectiveness of this factor is Frovided
by the statistics of the ratio of urhan Fopulatlon to rural popula-
tion found in column six of Tabic . And, when the relative
ranking of states in urban-rural ratio is compared with the relative
ranking in frequencies of claims per death ﬁor accident) a sufficient
correlation is found to supprort the beliet that this factor docs
affect claim consciousness.  Thus four of the sixteen states have
the same ranking with respect to bodily injury claim consciousness
as they have with respect to the urban-rural population ratio. Only
two of the states, Florida and Minnesota, have changed their
relative ranking in such a comparison by as much as fourJ)Iaces_;
three states, Georgia, M|ch|?an, and Tennessee, changed their
relative ranking by three places, and the remaining eight arc
within one or two ‘places in rank on both lists. Turning to the
correlation between property damage claim frequency per death
ﬁor accident) and urban-rural ratio, one notes that it is not as
close. Three states do have exactly the same ranking in each list,
but two states, lowa and Minnesota, have a claim frequency rank
six places higher than their rankm% in the urban-rural ratio list;
Florida has a claim frequency rank five places below its urban-
rural ratio rank; and Georgia and Tennessee have moved four
places from their urban-rural ratio rank. Nevertheless, the cor-
relation in ranking indicates the presence of an ope.ratlve relation-
ship between urban-rural distribution of popufation and claim
cONSciousness. _ _ _

Table Il Fresents aregional comparison of the claim frequency
statistics developed in Table . Once again it may be noted that
there appears to be no relationship between claim frequency and
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TABLK 111
Reg I Comparisons f Claim F q y d Cost
1954-1956 1954-1956 1954-1956 1954-1956 1951-1956 ]%I
Bodily Property Average Average
StQtC Injury Damage Bodily Property It
Claims Claims Injury Damage 1l '\M'
Per Death Per Death Claim Cost Claim Cost VEL,
Arkansas %ﬁ v23.71 $755. $135. $21.74 ®
I-ouliana - 29.15 745. 137. 31.25
Mississipp 551 18.K4 939. 139. 2665 »3
Missouri.. 12.59 37.04 828. 127. 40.55 |
Oklahoma é% 28.9S 882. 133. 25.97 ( t|"4
Tennessee B 33.10 901. 131. 32.71
586 _ .. 23.1ft 738. 138, 24.64 M
579 0l 2412 ¢ 765. 129. 2306
S.62 32.7ft 906. 134. 28.47 |
i . 5.94  (4) (5 744, ﬁ& 11.59
South Carolina.... %o]b %Ibﬁ 812 25.49 a1
TCnnes'icC = = = = - 81 33.10 901. 131. 32.71 v
Mississippi. 551 %% 939, 13. 26.65 it
Alabama.. 5.79 - ( 765. ié%- 23.06 Vi
Arkansas. ' 2371 (4) 755 24.74 4
Louisiana . 20.15 745. 137. 31.25 I
Tennessee . 33.10 901. 131. 32.71 .-n
Wisconsin..... 11.25 41.25 BOO. . 32.73 | |;
Ilinois 1741 4554 80.1. flﬂﬂ 4587 & 3.
lowa.. 758 'HM 47.47 754. 105. 21.27 N
Michigan. 9.80 52.94 653. 131, 26.95 1 241
Minnesot 12.57 $ 53.89 900. 118. 29.15 g) 2I; 0

comparative negligence, unless it is the unlikely one that compara-
tive negligence discourages claims. Instead, there docs agpear the
same rather positive correlation of claim frequency and urban-rural
Populatmn except in the case of the Georgia grouping of states.
In that ?Iroupm_? it may be noted that, except for Florida, there
1S verr ittle” difference in the urban-rural population ratio so
tr%fat ts ight variations in that factor might not have an observable
effect.

Explanations of the difference in the correlation of bodily claim
frequency and propertY, damage claim frequency statistics and
the urban-rural Popula jon ratio might be advanced.0’ But the
important thing for present purposes is not whthcr each state has
received an exactly correct rating in the list of claim frequency
statistics. It is instead that, after an adjustment for the differences
in safety conditions, the statistics show a relationship between the

67 Tlic claim frequency statistics used litre have been developed from (tic number
of traffic deaths which occurred in each state during the years 1951 through 1950. Almost
one half of tiie traffic deaths occurring in urban areas involve collisions with pedestrians,
whereas only eleven percent of the rural accidents involve collisions with pedestrians.
N ational Safety Council, Accident Facts— 1957, -18 Collisions with pedestrians arc
extremely unlikely to produce property damage claims, whereas other accidents, causing
deaths, such as collisions of motor vehicles, collisions with fixed objects, trains, animals,
and even running oil the road, are likely to create property damage claims. Accordingly,
the use of the death statistics in developing a claims ratio probably has a greater accuracy
with respect to rural accidents than it dors with urban accidents.
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jcgree of urbanization and claim consciousness but fail to show
|,y relationship between comparative negligence and claim con-

Ayalisness. . .
Qlufns, of course, does not mean that there is no relationship
‘ween comparative negligence and claim consciousness. It means
Hiv that the relationship cannot be detected Avith the statistical
techniques here used. Nor is any information obtained to answer
the |mﬁortant question of how many claims filed with companies
.fh the state of ||t|fqat|on. The analysis does indicate, however,
..t the influence of comparative neghﬁence on claims conscious-
is not as great as the effect of a higher degree of urbanization,
o fmh can be detected in the statistics.

Insurance Costs

Claim frequency, with mshich we have thus far been concerned,
deﬁ_ends principally upon the accident rate, the types of accidents
o.Ni<h occur, and the claims consciousness of the community. In
. claim frequency is only one of the factors which determines
the ultimate level of liability insurance premiums. A more pros-
;dotis economy can afford expensive safety features in highway
construction, thus reducing accidents. On the other hand, the
economic level of the community will have an effect in terms of
the amount which must be paid to compensate for the loss of
w.iges, salaries, or other income caused by injuries. The economic
level of the community will also affect the community judgment
expressed in the jury verdict ﬁor the estimate of the jury verdict
reflected in a comPrqm|se settlement) of the value to be placed
upon pain and suffering and physical disfigurement.  The extent
to which the law permits, or community sentiment accords with,
she award of punitive damages in service of the admonitory func-
tion Of tort law is probably a factor affecting rates. Other social
f.utors may affect community sympathy for an |n(Jured party and
-le community opinion of what injuries should be considered
compensable and which injuries must be accepted with resignation
in the same way that beauty, brains, and wealthy ancestors, or
the lack thereof, must be accepted. And, while instructions to
the jury may correct some misapprehensions of jurors ahout what
matters arc compensable and which arc not, their latitude in de-
termining the value to be placed on such intangibles will produce
utiation with respect not only to judgments entered on verdicts
but with the negotiated settiements.
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Obviously many of these factors cannot be reduced to measur-

able quanta which can be the basis of comparison between state*
For others some statistical data may exist. But the interaction r,
all the factors would seem to be too complicated to allow the u*c
of a formula for accurate prediction of the rate level. To the
extent that the social intangibles arc a constant within a regmn
of this country, comparisons of one state with its adjacent neighbors
may be made without distortion. Tables IV-A, 1V-B, IV-C, and
IV-D present such comparisons of four comparative ,neghPence
states with their neighbors, with the various statistics set in columns
depending upon whether they are h|§iher, lower, or the same as
that of the comparative negligence state.

tabu; iv
A. ARKANSAS
Remainder of Stott Comparison

Arkansas Figures: $38.08-/7.5— %6.V— &1.9— "*777— J2S.0S— @28.6— 11071— D/R3.29— U/R.49.

NdldiborinR Stale Rale Is: Hlslicr l.owor Sairr
Louisiana........ $17.78— /7.6— %7.5— fclO— ¥798—

(1(1.99— 1151-1— t1/K 1.2 1 e ©26.9— 17/R2.95 oo
MissisSSippio. $.19.00— % 8 .|— <968— {27.20— @29.6—

D/R3.15. /6,3 — 1957— U/R .39...... &1.9
$57.80— /7.7— &2.R— *10.10— {10.09—
(#71.1— 117%6— U /R 60 i %6.2— IVR2.70 s
Oklalioma..... *38.66— **37— 11499— U/til.01 i /6.1— %6.2— S:.R—
@27.7— 0/112.45...icisciris
$39.79— /8.7— /R.0-S(2.0— *975—
830.90— 11261— U/ R .79 o @23.6— D/R2.S4 .
B. GKORGIA
Remainder of State Comparison
Georitln Plumes: $37.00— /6.5—%8.2— &1.9— *766— 821.82— @23.7— 11338— D/K3.24— U/R.83.
NeiglilioiinK Stnlc K.itr Is: Higher Lower Same
Ahihnmn....... $17.10— /6R— $8.6 — *776— 025.1 81.8— $21.05— It 185— D/R1.11- U/U.78
Florida .. *860— 0 .17.1— 11666 —11/K 1.00 $12.61— /64— %6.6 — ft 1.8— $24.48—
17/R2.12
North Curoliiia $10.50— <6.4— Ci)7.7— *759— $21.66—
5021.5— 11254— 1VR7.NO— U/R.51.... 8:1.9
South Carolina %9.4— *811— $25.14 .. $14.00-/5.5— (t\17.6 - 1117—
O/1th14— U/R.5K s &1.9
Tennessee.. $19.79— /82— 8:2.0- *975— $10.90 %8.0— (f)21.6— 11264— 13/R2.84— 1J/R.79
C. MISSISSIPPI
R.maindtr of Stale Comparison
Mississippi Plumes: $39.00— /6.3— % 8 .- Sd.9— *968— 827.20— ©29.6— 1957— D/IM.45— U/R.59.
Neighboring St ite Rate Jr. Higher l-ower Same
#6.8— %8.6— 11185— U/H.78....ccceee $17.10— 8:1.8— *776— $24.05— ((25.1—
D/R.1.11
/7.5— 11071— U/R .49 . $18.08-%6.9-* *777— $25.03— (728.6—
o D/RJ.29 8:1.9
IAiuhlinn.. $47.78— #7.6— 8:1.0—
11144— U/RI1.71... v %7.5— *798— (j/26.9— D/R2.95. i
Tennessee. ... $19.79— /H2— 8:2,0— *9

$10.90 — 11261— U/R .79 rorrmr $,8.0— 021,6— D/ 1U 8% oo

1960]
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D. WISCONSIN
Remainder of State Comfiaruon

Wisconsin Figures: $40.50— #7.4— % 7.0 — Kc2.3— '*911— 529.93— @52.6— 11760— D/R2.40— U/R1.37.

Neighboring State Rate 1?: Higher Lower Same
HINOIS e, /34— {30.35— fe89.8— 12243— U/R3.46 $3t3S— 57,6.8— Sc2.l— *869—

D/R2.24
lowa......... /7.8 $28.31— %5.5— *1.4— *856— {21.55—

@45.4— 115RO— D/R 1.98— U/R.91.
Michigan.. r9.8—%7.1—12132— U/R2 . $37.18— *2.0— *697— 827.26—

@36.0— D/R2.04 .
Minnesota. 972— @88.7 $37.00— {7.2— %4.8— &1 8 &%627

11675— D/R1.67— U/R1.20

Coxlc:
$— Rcmairder of State Premium, m]j»*teit to .Inly 1. 1958.

/— 1955*1957 Property Damage Claim Frequency. letter of Nationnl Bureau of Casualty Unduiwiiters
Sept. 10. 1959.

e '— 1955 Mileai:e Death Rate. N ational Safutv Council. Accidkst Facts— 1957, 50.

R—1955-1957 Bodily Injury Claim Frequency. Letter of National Bureau of Casualty Underwriters,
Sept. 10. 1959.

«— 1955-1957 Bodily Injury Average Claim Cost. Letter of National Bureau of Casualty Underwriters,
Sent. 10, 1959.

{-1955-1957 Total Pure Premium. I-cttcr of National Bureau of Casualty Underwriters, Sept. 10. 1959.

(i— Percentage of Policies Providing Bodily Injury Liability Coverage over $10,000/520,000. Letter of
National Bureau ol Casualty Underwriters. Nov. 7. 1958.
I— Annual Per Capita Income (1955). W orld Almanac, 1958, p. 752.
11/R— Deaths Per Registered Aulo. See Table II.
U/R— Urban-Rural Population Ratio. Sec Table II.

The premium rate set out in the table is the combined rate
for the basic Class I-A bodily injury and property damage cover-
age set by the National Bureau of Casualty Underwriters.(8 The
rates arc for the catch-all territories denominated "remainder of
slate."m) They have been adhuste,d to a hypothetical rate elective
as of July 1 1058 to avoid the differentials that would otherwise
be present in rates which became effective upon widely separated
dales. The statistics on claim freguency,average claim cost, and
pure premium arc, however, based upon data covering all classes
of insurance for the remainder of state territories, for the simple

OBTilis class consists of privately-owned automobiles, driven for pleasure, and not
used for transportation lo or from w V, for which there is neither a male owner nor
driver under the ape of 115 The limits of coverage arc, for bodily injury, not in excess
of $5,000 lo any individual nor more than $10,000 for any one accident, and, for property
damage, not in excess or $5,000 for any accident.

As mentioned above, these territories generally include rural and small city areas
which do not have sufficiently distinctive characteristics to merit treatment as separate
turitorics. They probably present the best opportunity for comparison because differences
in the accident rate caused hy density of population, volume of irallic, and varying degrees
of municipal law enforcement, as well as the amount of claims consciousness created hy
particular news editorial policies, arc minimized.

In the cases of Mississippi and Oklahoma the bureau now has no remainder of state
territory. For those stales the rates used arc rates applicable in territories covering large
rural areas such as those usually classified as remainder of stale. Of course, a search for
correlation between "remainder of state" rates and other statistics which are based upon
<e entire experience of the state proceeds upon the assumption that the insurance ex-
perience in these specially defined areas may properly he compared with tthcr experience
‘lata accumulated on a statewide basis. Undoubtedly some distortion results.
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