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of contribution and indemnity among joint tortfeasors
lurk in the background. (See generally Prosser,
Comparative Negligence, supra, 41 Cal.L.Rev. 1, 33-37;
Schwartz, Comparative Negligence, supra, 8 16.1 - 16.9,

pp. 247-27M

-
A second ahd related major area of concern
involves the administration of the actual process of
fact-finding in a comparative negligence system. The

assigning of a specific percentage factor to the degree
of fault attributable to a particular party, while 1in
theory a matter of little difficulty, can become a
matter of perplexity in the face c* hard facts. Xc

is to be remembered that fault and culpability are the
guantities to be measured, not mere physical causation,
and such an assessment can involve the personal atti—
tudes and prejudices of individual jurors to a great
extent. The temptation for the jury to resort to a
gvotient verdict in such circumstances can be

great. (See Schwartz, supra, 817-1, pp. 273-279.)
These Inherent difficulties are not, however,
insurmountable. Guidelines might be provided the

jury which will assist it in keeping focussed upon the

true Inquiry (see, e.g., Schwartz, supra, 817.1, pp. 278-279),
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18
and the utilization of special verdicts or jury

interrogatories can be of invaluable assistance in
assuring that the jury has approached its sensitive
and often complex task with proper standards and
appropriate reverence. (See Schwartz, supra, 817.4,
pp. 282-291; Prosser, Comparative Negligence, supra,
41 Cal.L.Rev., pp. 28-33.)

The third area of concern, the status of
the doctrines of last clear chance and assumption
of risk, involves less the practical problems of
administering a particular form of comparative negli—
gence than it does a definition of the theoretical
outline of the specific form to be adopted. Although
several states which apply comparative negligence
concepts retain the last clear chance doctrine (see
Schwartz, supra, 87.2, p. 134), the better reasoned
position seems to be that when true comparative negli —
gence 1s adopted, the need for last clear chance as a
18. It has been argued by one of the amici curiae that
the use of special verdicts i%zgegligence cases would

require amendment of section of the Code of Civil
Procedure, which reposes the matter of special findings

within the sound discretion of the trial court. (See
Combg&o% v. Sterling Drug Inc. (1964) 231 Cal.App.2d
52, - 5.) The argument is frivolous. The delineation

by this COUéE of factors which should guide the exercise
of section 5 discretion in negligence cases surely
need not operate to remove that discretion altogether,
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palliative of the hardships of the "all-or-nothing"”

rule disappears and its retention results only in a
windfall to the plaintiff in direct contravention

of the principle of liability in proportion to fault.

(See Schwartz, supra, 87.2, pp. 137-139J Prosser, Comparative
Negligence, supra, 41 Cal.L.Rev., p. 27.) As for assump—
tion of risk., we have recognized in this state that

this defense overlaps that of contributory negligence

to some extent and in fact is made up of at least

two distinct defenses. "To simplify greatly, it lias

been observed . . . that in one kind of situation,

to wit, where a plaintiff unreasonably undertakes to
encounter a specific known risk imposed by a defendant®s
negligence, plaintiff*s conduct, although he may encounter
that risk in a prudent manner, is in reality a form of
contributory negligence . . . . Other kinds of situations
within the doctrine of assumption of risk are those,

for example, where plaintiff i .id to agree to relieve
defendant of an obligation of reasonable conduct toward
him. Such a situation would not involve contributory
negligence, but rather a reduction of defendant®s duty

of care."” (Grey v. Fibreboard Paper Produr s Co. (1966)
63 Cal.2d 240, 245-246; see also Fonseca v. County of

Orange (1972) 28 Cal.App.3d 361, 368—369; see generally,
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4 Witkin, Summary of Cal. Law, Torts, 8723, pp.
3013-3014; 2 Harper & James, The Lav/ of Torts, supra,
821.1, pp- 1162-1168; cf. Prosser, Torts, supra,
868, pp. 439-441.) We think it clear that the
adoption of a system of comparative negligence should
entail the merger of the defense of assumption of
risk into the general scheme of assessment of liability
in proportion to fault in those particular cases 1in
which the form of assumption of risk involved 1is no
more than a variant of contributory negligence. (See
generally, Schwartz, supra, ch. 9, pp. 153-175.)

Finally there is the problem of the treat—
ment of willful misconduct under n, system of comparative
negligence. In jurisdictions following the ™"all-or-
no.thlng”™ rule, contributory negligence is no defense
to an action based upon a claim of willful misconduct.
(see Rest.2d Torts, &503; Prosser, Torts, supra, §65
p. 426), and this is the present rule in California.
(Williams v. Carr (1968) 68 Cal.2d 579, 583.)19 As Dean
19. BAJI Mo. 3*52 (1971 re-revision) currently provides;
"Contributory negligence of a plaintiff is not a bar
to his recovery for an injury caused by the wilful or
wanton misconduct of a defendant, [I] Wwilful or

wanton misconduct 1is intentional wrongful conduct,

(footnote continued)



[this] 1s in reality a rule of
comparative fault which is being applied, and the
court is refusing to set up the lesser fault against
the greater."™ (Prosser, Torts, supra, 865, p. 426.)
The thought is that the difference between willful and
wanton misconduct and ordinary negligence is one of

kjnd rather than degree in that the former involves
20

culpability of an entirely different order, and under

this conception it might well be urged that comparative

negligence concepts should have nc application when

one of the parties has been guilty of willful and wanton
misconduct. It has be n persuasively argued, however

that th that ould occur upo,

d.one either with knowledge, express or implied, that
serious injury to another will probably result, or

with a wanton and reckless disregard of the possible
results. An intent to injure is not a necessary ele—
ment of wilful or wanton misconduct. [lI[] To prove
such misconduct it i1s not necessary to establish that
defendant himself recognized his conduct as dangerous.
It 1s sufficient 1f It be established that a reasonable
man under the same or similar circumstances would be
aware of the dangerous character of such conduct."

20. "Disallowing the contributory negligence defense
in this context i1s different from last clear chancej
the defense is denied not because defendant had the
last opportunity to avoid the accident but rather
because defendant®s conduct was so culpable it was
different in “kind® from the plaintiff*s. The basis
iIs culpability rather than causation.” (Schwartz,
supra, 85=44 p=100; fn. omitted.)



application of comparative fault concepts to v/illful
and wanton misconduct as well as ordinary negligence
would be slight, and that s. comprehensive system of
comparative negligence should allow for the apportion—
ment of damages in all cases involving misconduct which
falls short of being intentional. (Schwartz, supra,
85-3, p- 108.) The law of punitive damages remains a
separate consideration. (See Schwartz, supra, 85.4,

pp- 109-111.)

The existence of the foregoing areas of
difficulty and uncertainty (as well as others which we
have not here mentioned - see generally Schwartz, supra,
821.1, pp- 335-339) has not diminished*our conviction
that the time for a revision of the means for dealing
with contributory fault in this state is long past due
and that it lies within the province of this court to
initiate the needed change by our decision in this
case. Two of the indicated areas (i.e.. multiple
parties and willful misconduct) are not involved 1in
the case before us, and we consider 1t neither necessary
nor wise to address ourselves to specific problems
of this nature which might be expected to arise. As
the Florida court stated with respect to the same
subject, "it 1is not the proper function of this Court
to decide unripe Issues, without the benefit of ade—

quate briefing, not involving an actual controversy,
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and unrelated to a specific factual situation.” (Hoffman v.
Jones, supra, 280 So.2d 431* 439*)

Our previous comments relating to-the remain—
ing two areas of concern (i.e., the status of the
doctrines of last clear chance and assumption of risk,
and the matter of judicial supervision of the finder of
fact) have" provided sufficient guidance to enable the
trial courts of this state to meet and resolve parti—
cular problems in this area as they arise. As we have
indicated, last clear chance and assumption of risk
(insofar as the latter doctrine 1is but a variant of contribu—
tory negligence) are to be subsumed under the general
process of assessing liability in proportion to fault,
and the matter of jJjury supervision we leave for the moment
within the broad discretion of the trial courts.

Our decision in this case 1is to be viewed
as a first step in what we deem to be a proper and
just direction, not as a compendium containing the
answers to all questions that may be expected to arise.
Pending future judicial or legislative developments,
we are content for the present to assume the position
taken by the Florida court in this matter: "V/e feel the
trial judges of this State are capable of applying [a]

comparative negligence rule without our setting guidelines



in anticipation of expected problems. The problems are more
approDriately resolved at the trial level in a Dractical manner
instead of a theoretical solution at the appellate
level. The trial judges are granted broad discre—
tion in adopting such procedures as may accomplish
the objectives and purposes expressed in this opinion."
(280 So0.2d at pp. 439-70.)

It remains to identify the precise form of
comparative negligence which we now adopt for appli-
cation In this state. Although there are many variants,
only the two basic forms need be considered here. The
first of these, the so-called "pure" form of compara—
tive negligence, apportions liability in direct proportion
to fault in all cases. This was the form adopted by the
Supreme Court of Florida in Hoffman v. Jones, supra, and
It applies by statute in Mississippi, Rhode Island, and
Washington. Moreover i1t is the form favored by most
scholars and commentators. (See, e.g., Prosser, Comparative
Negligence, supra, 4.1 Cal.L.Rev. 1, 21-25; Prosser,
Torts, supra, 867, pp. 437-438; Schwartz,
supra, 821.3, pp. 341-348; Comments on
Makt v. Frelk - Comparative v. Contributory Negligence:
Should the Court or Legislature Decide?, supra, 21 Vand.
1..Rev. 889 (Comment by Keeton at p. 906, Comment by

Leflar at p. 918).) The second basic form of comparative



negligence* of which there are several variants* applies

apportionment based on fault up to the point ac which the

plaintiff*s culpability is equal to or greater than that of

the defendant - when that point is reached, plaintiff 1is
barred from reccvery. Nineteen states have adopted
this form or one of its variants by statute. The

principal argument advanced in its favor is moral in
nature: that it is not morally right to permit one

more at fault in an accident to recover from one less
culpable. Other arguments assert the probability of

increased insurance, administrative, and judicial costs

if a "pure"” rather than a "50 percent"” system is adopted,

this has been seriously questioned.* (See authorities
cited in Schwartz, supra, 821.3, pPP* 37"-37"6; see also
Vincent V. Pabst Brewing Co. (1970) kj wis.2d 120, 138
(dissenting opinion).)

We have concluded that the "pure™ form of

comparative negligence 1is that which should be adopted

in this state. In our view the "50 percent" system simply

shifts the lottery aspect of the contributory negli-
21
gence rule to a different ground. As Dean Prosser

21. "The rule that contributory fault bars completely
IS a curious departure from the central principle of
nineteenth century Anglo-American tort law - that
wrongdoers should bear the losses they cause. Compara—
tive negligence more faithfully serves that central

12 (footnote continued)
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has noted, under such a system "[i]t i1s obvious that

a slight difference in the proportionate fault may
permit a recovery; and there has been much justified
criticism of a rule under which a plaintiff who is
charged with 49 percent of the total negligence re-
"covers 51 percent of his damages, while one who is
charged with 50 percent recovers nothing at aII."22
(Prosser, Comparative Negligence, supra, 41 Cal.L.Rev.
1, 25; fns. omitted.) In effect "such a rule distorts
the very principle 1t recognizes, 1.e., that persons
are responsible for their acts to the extent their
fault contributes to an injurious result. The partial
rule simply lowers, but does not eliminate, the bar
of contributory negligence.”" (Juenger, Brief for

Negligence Law Section of the State Bar of Michigan

in Support of Comparative Negligence as Amicus Curiae,

principle by causing the wrongdoers to share the burden

of resulting losses in reasonable relation to their
wrongdoing, rather than allocating the heavier burden

to the one who, as luck would have it, haEpened to be

more seriously .injured.” (Comments on Maki v. Frelk,
supra, 21Vand.L.Rev. 889, Comment "by. Keeton, pp. 9 r~9-13=

22. This problem is compounded when the injurious result
Is produced by the combined negligence of several parties.
For example in a three-car collision a plaintiff whose
negligence amounts to one-third or more recovers nothing;
in a four-car collision the plaintiff is barred if his
negligence 1is only one-quarter of the total. (See Juenger,
Brief for Negligence Law Section of the State Bar of
MichiganTn Support of Comparative Negligence as AnTicus
Curiae, Farsons(Ql v. "Construction kquiomerrfT Company (1S"72)
TBnCayne TT2JTev~37 "50-51.)-———————=———- L
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Parsonson v. Construction Equipment Company, supra, 18
Wayne L.Rev. 3, 50; see also Schwartz, supra, 821.3j
p. 347.)

We also consider significant the experience
of tpe State of Wisconsin, which until recently was
considered the leading exponent of the "50 percent" systenm.
There that system led to numerous appeals on the narrow
but crucial 1issue whether plaintiff®s negligence was
equal to defendant®"s. (See Prosser, Comparative Negli—
gence, supra, 41 Cal.L.Rev. 1, 23-25.) Numerous reversals
have resulted on this point, leading to the development
of arcane classifications of negligence according to
quality and category. (See cases cited in Vincent v. =
Pabst Brewing Co., supra, 47 Wls.2d 120, at p. 137
(dissenting opinion).) This finally led +o a frontal
attach on the system in the Vincent case, cited above,
wherein the state supreme court was urged to replace
the statutory "50 percent" rule by a judicially declared
"pure™ comparative negligence rule. The majority of
the court rejected this invitation, concluding that
the Legislature had occupied the field, but three
concurring justices and one dissenter indicated their
willingness to accept it if the Legislature failed to

act with reasonable dispatch. The dissenting opinion
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of Chief Justice Hallows, which has been cited above,
stands as a persuasive testimonial in favor of the '"pure"
system. We wholeheartedly embrace its reasoning. (See
also, Hoffman v. Jones, supra, 280 So.2d *31* 438-439%*)
For all of the foregoing reasons we conclude
that the "all-or-nothing” rule of contributory negligence
as 1t presently exj sts in this state should be and 1is
herewith superseded by a system of "pure" comparative
negligence, the fundamental purpose of which shall be to
assign responsibility and liability for damage in direct
proportion to the fault of the persons whose negligence
has brought such damage about. Therefore, in all actions
for negligence resulting In injury to person or property,
the contributory negligence of the person injured in
person or property shall not bar recovery®, but the damages
awarded shall be diminished in proportion to the amount
of fault attributable to that person. The doctrine of
last clear chance is abolished, and the defense of
assumption of risk is also abolished to the extent that
It is merely a variant of the former doctrine of contributory
negligencej both of these are to be subsumed under the
general process of assessing liability in proportion to
fault. Pending future judicial or legislative developments,

the trial courts of this state are to use broad



discretion iIn seeking to assure that the principle stated
is applied in the interest of justice and in furtherance
of the purposes and objectives set forth in this opinion.
It remains for us to determine the extent to
=yhich the rule here announced shall have application
to cases other than those which are commenced in the
future. It 1s the rule in this state that determinations-
of this nature turn upon considerations of fairness and
public policy. (Westbrook v. Mihaly (1970) 2 Cal.3d
765, 8005 Connor v. Great Western Sav. & Loan Assn.
(1968) 69 cal".2d 850, 868j Forster Shipbldg. Co. V.
County of L.A. (i960) 54 Cal.2d 450, 4595 County of
Los Angeles v. Faus (1957) 48 Cal.2d 672, 680-681.) Upon
mature reflection, 1in view of the very substantial number
of cases involving the matter here at issue which are now
pending in the trial and appellate courts of this state,
and with particular attention to considerations of reliance
applicable to individual cases according to the stage of
litigation which they have reached, we have concluded
that a rule of limited retroactivity should obtain here.
Accordingly we hold that the present opinion shall be
applicable to all cases in which trial has not begun
before the date thi3 decision becomes final in this court,

but that i1t sbill not be applicable to any case in which



trial began before that date (other than the instant case
— except that if any judgment be reversed on appeal for
other reasons, this opinion shall be applicable to any
retrial.

As suggested above, we have concluded that
this Is a case in which the litigant before the court
should be given the benefit of the new rule announced.
Here, unlike in Westbrook v. Mihaly, supra, 2 Cal.3d
765, considerations of fairness and public policy do
not dictate that a purely prospective operation be
given to our decision.23 To the contrary, sound
principles of decision-making compel us to conclude
that, in the light of the particular circumstances of
the iInstant case, the new rule here announced should
be applied additionally to the case at bench so as to

provide Incentive in future cases for parties who may

23. Indeed, as we have indicated in the preceding para—
graph, such considerations have led us to permit applica—
tion of the new rule to actions which have been commenced
but have not yet been brought to trial.

24. Nothing we say here today on this point Is intended
to overrule, in whole or in part, expressly or by impli—
cation, the case of Westbrook v. Mihaly, supra, 2 Cal.3d
765, or any other case involving the prospective or
retrospective operation of our decisions.



have occasion to raise "issues involving renovation of
unsound or outmoded legal doctrines.” (See Mishkin,
Foreword, The Supreme Court 1964 Term (1965) 79 Harv.L.Rev
56, 60-62.) We fully appreciate"that there may be other
litigants now iIn various stages of trial or appellate
process who have also raised the issue here before us
but who will nevertheless be foreclosed from benefitting
from the new standard by the rule of limited retro—
activity we have announced in the preceding paragraph.
This consideration, however, does not lead us to alter
that rule, "inequity arguably results from according
the benefit of a new rule to the parties in the case 1n
which 1t 1s announced but not to other litigants similarly
situated i1n the trial or appellate process who have
raised the same i1ssue. But we regard the fact that the
parties involved are chance beneficiaries as an insignif—
icant cost for adherence to sound principles of decision—
making." (Stovall v. Denno (1967) 388 U.S. 293, 301;
fn. omitted.)

In view of the foregoing disposition of this
case we have not found it necessary to discuss plaintiff’s

additional contention that the rule of contributory
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negligence 1is in violation of state and federal constitu—
tional provisions guaranteeing equol protection of the
laws.

The judgment 1s reversed.

SULLIVAN, J.

WE CONCUR:

WRIGHT, C.J.
TOBRINER, J.
BURKE, J.**

** Retired Associate Justice of the Supreme Court sitting
under assignment by the Chairman of the Judicial Council



NGA LI v. YELLOW CAB CO. OF CALIFORNIA
L.A. 30277

CONCURRING AND DISSENTING OPINION BY MOSK, J.

Although 1 concur in the judgment and agree with
the substance of the majority opinion, 1 dissent from its
cavalier treatment of the recurring problem of the manner of
applying a new court-made rule.

In footnote 2k the opinion denies that the court
now "is intending to overrule"™ the case of Westbrook v.

Mihaly (1970) 2 Cal.3d 765. Whether or not the majority sub—
jectively Intend to overrule Westbrook, the result and the
text of the opinion indicate beyond any doubt that they have
actually done so. Precedent 1is established not merely by
what a court says; 1t i1s created primarily by what a court
does. (Norris v. Moody (1890) &1 Cal. 173, 179; Childers v.
Childers (19*16) 7 Cal.App.2d 56, 61.)

Unfortunately the forthrightness of the majority
opinion as a whole is sadly diminished by a curious reluctance
to face up to reality by recognising that this court 1is
finally overruling Westbrook and several other cases on the

subject of applying a new court-made rule to the parties at hand.



As recently as People v. Hitch (197*0 12 Cal.3d
641, 654, the majority of this court, while upholding the
appellant®s contentions, denied him relief on a theory thpt
prospectivity should prevail over retroactive application
of a new rule. | pointed out in my dissent (i<d. at p. 655)
that "there i1s a third, and preferable, alternative: apply—
ing the new rule to the aggrieved party responsible for
bringing the issue to judicial attention, and thereafter
prospectively.”

Up to now/ the majority never deigned to consider
the third alternative, but persisted in their erroneous notion
that the only choice was between total retroactivity and
absolute prospectivity. This occurred in two other cases
last year: see my concurring opinion in In re Stewart (197*1)
10 Cal.3d 902, 907, and my dissenting opinion in In re Yurko
(197*0 10 Cal.3d 057, 867.

In retrospect it is clear that V/estbrook v. Mihaly,
supra, \jas the point of departure in which the majority first
strayed from the accepted doctrine that a prevailing party
Is to be awarded the fruits of his victory. In my concurring
and dissenting opinion in that case (» Cal.3d at p. 802) and
in Hitch (12 Cal. X at p. 656) 1 quoted from Stovall v. Denno
(1967) 388 U.S. 293, to the effect that the benefits of a new



rule should apply to the parties to the proceeding which re—
sults in the new rule. In the instant; case, the majority now
quote that same portion of Stovall, this time with approval
(ante, p. __ «).

Also, in Westbrook v. Mihaly (2 Cal.3d at p. 804) |
noted that i1f a new rule is to apply prospactively only, "it
will tend to deter counsel from presenting Tissues involving
renovation of unsound or outmoded legal doctrines,"" citing
Mishkin®s foreword to the article on the 1964 term of the
Supreme Court in 79 Harvard Law Review 56. The majority now
adopt the same point based upon the same quotation (ante,

P. _ **).

The majority paint their conclusion herein with
such broad-brush and standardless terms as "considerations of
fairness and public policy”™ and "sound principles of decision- =
making," without giving any clue why application of a new
rule is fair to Nga Li, but somehow was unfair as applied
over the past several years to Westbrook and to the several
other litigants who helped us develop new rules of law only
to be deprived of the benefits thereof. The most Inexplicable
previous result was Lares v. Shannon (1970) 2 Cal.3d 813, 1in
which, 1t will be remembered, the plaintiffs prevailed completely
on principle, but the majority went so far as to reverse a

judgment in their favor.

Multillth opinion, page 48.
,AMultllith opinion, pages 47-48.



Nevertheless it Is comforting that the majority
of the court have ".ally settled on the third of tne three
available alternatives in applying a new court-made rule.
Despite the majority’s gratuitous disclaimer, the bench and
bar will understand that this court i1s now overruling,
insofar as they are inconsistent, the following opinions:
Westbrook v. Mihaly, supra, 2 Cal.3d 765; Alhambra City Sch.
Dist. v. Mize (1970) 2 Cal.3d 806; Larez v. Shannon, supra,
2 Cal.3d 813, Foytik v. Aronson (1970) 2 Cal.3d 8I8; In re
Yurko, supra, 10 Cal.3d 857; People v. Hitch, supra, 12
Cal.3d 641.

MOSK, J.



Ll v. YELLOW CAB CO.

L.A. 30277
DISSENTING OPINION 3Y CLARK, J.

I dissent.

For over a century this court has consistently
and unanimously held that Civil Code section 1714
codifies the defense of contributory negligence.
Suddenly- after 103 years--the court declares section
1714 shall provide for comparative negligence instead.
In my view, this action constitutes a gross departure
from established judicial rules and role.

First, the majority"s decision deviates

from settled rules of statutory construction.

A cardinal rule of construction is to effect the

1/
intent of the Legislature. The majority concedes

[106 Cal.Kptr. 761, 507 P.2d Friends of Mammoth
v. Board of SuperV|sors (1972) Cal.3d 247, 235 [104
Cal.Rptr. 761, 502 P.2d 10491; Mannheim v. Superior
Court (1970) 3 Cal.3d 678, 636 [91 Cal.Rptr. , 478
P.2d 17]; Scula v. Jerry Witt & Sons, Inc. (1970) 3

Cal.3d 359i 366 [90 Cal.Rptr. 592, 475 p.2d 864%
Merrill v. Department of Motor Vehicles (1969) 71

Cal.2d 907, 9-18 [80 Cal.Rptr. 89, 458 P. 2d 33]

1/ Tyrone v. Kelle%5é1973) 9 Cal.3d 1, 10-11



"the Intention of the Legislature in enacting section
1714 of the Civil Code was to state the basic rule

of negligence together with the defense of contri—
butory negligence modified by the emerging doctrine
of last clear chance.” (Ante, p. __ .*) Yet the
majority refuses to honor this acknowledged intention
— violating established principle.

The majority decision also departs signifi—
cantly from the recognized limitation upon judicial action
— encroaching on the powers constitutionally entrusted
to the Legislature. The power to enact and amend our
statutes i1s vested exclusively in the Legislature.
(Cal.Const., art. 111, 83; art. IV, 81.) "Tnis
court may not usurp the legislative function to change
the statutory lavw/ which has been uniformly construed
by a long line of judicial decisions.”" (Estate of
Calhoun (1955) 44 Cal.2d 378, 307 [282 P.2d 830].)

The majority’s altering the meaning of s, ;tlon 1714,
notwithstanding the original Intent of 1 ; framers and
the century-old judicial interpretation of the statute,
represents no less than amendment by judicial fiat.
Although the Legislature intended the courts to develop

the working details of the defense of contributory

2

AMajority opinion page 29*



negligence enacted in section 1714 (see generally,
Commentary, Arvo Van Alstyne, The California Civil Code,
6 West Civ. Code (1954) pp. 1-43), no basis (DXists-
either in history or in logic- to conclude the Legislature
intended to authorize judicial repudiation of the basic
defense itself at any point we might decide the doctrine
no longer serves us-

I dispute the need for judicial- instead of
legislative- action in this area. The majority 1is
clearly correct in i1ts observation that our society
has changed significantly during the 103-year existence
of section 1714. But thi3 social change has been
neither recent nor traumatic, and the criticisms
leveled by the majority at the present operation of
contributory negligence are not new. I cannot conclude
our society’s evolution has now rendered the normal
legislative process 1inadequate.

Further, the Legislature is the branch best
able to effect transition from contributory to comparative
or some Other doctrine of negligence. Numerous and differing
negligence systems have been urged over the years,
yet there remains widespread disagreement among

both the commentators and the states as to which one 1is



best. (See Schwartz, Comparative, Negligence (1974)
Appendix A, pp. 367-369 and 8§21.3, fn. 40, pp.. 341-
342) and authorities cited therein.) This court is
not an investigatory body, and we lack the means of
fairly appraising the merits of these competing
systenms. -onstrained by settled rules of judicial
review, we must consider only matters within the
record or susceptible to judicial notice. That this
court is inadequate to the task of carefully selecting
the best replacement system is reflected in the
majority’s summary manner of eliminating from consi—
deration all but two of the many competing proposals
— including models adopted by some of our sister
states.Z/

Contrary to the majority"s assertions of
judicial adequacy, the courts of other states- with
near unanimity- have conceded their inability to =
determine the best system for replacing contributory
negligence, concluding instead that the legislative

2/ "it remains to identify the precise form
of comparative negligence which we now adopt for
application in this state. Although there are many

variants, only the two basic forms need-be considered
here." (Ante, p. -*)

4

AMajority opinion page 4l.



branch is best able to resolve the 1issue.

By abolishing this century old doctrine
today, the majority seriously erodes our consti—
tutional function. We are again guilty of judicial

chauvinism.

CLARK, J.
I CONCUR:

McCGMB, J. . -

3/ See. e.g.. Codling v. Puglia (1973) 32
N.Y.2d 330, 344-345 08 N.E.2d 622, 345 N.Y.S.2d 46l1]
MeGraw v. Corrin (Del. 1973) 303 A.2d 641, 644;
Bridges v. Union Railroad Company (1971) 26 Utah
2d 281 [488 P.2d 738]; Parsonson v. Constr. Equipment
Co. (1970) 386 Mich. 61 [191 N .W.2d 466] (concurring
opinion); ICrise v. Gillund (N.Dak. 1971) 184 N.W.2d
405; Peterson v Culp (1970) 255 Ore. 269 [465 P.2d
8761; vincent v Pabst Brewing Co. (1970) 47 Wio.2d
120 fizyn»w.2d 513]; Maki vwW<PreikV(1966) 4onillt2d
193 [239 N.E.2d 44f]; compare Hoffman v. Jones (Fla.
1973) 280 so.2d 431.



MOi*

Joint ioft-iv n«ry |.¥ inj'jri-ti party will re-
lease nil olr]|T tort-feasors who contributed
to wrong. Id.

An Innocent pnrty Is to ho full cmeen-
s:ﬂed by a Jaint ort-feﬁsor tof his less,
Allstate _Ins. Co. v. Clarke (Clv.App.1371)
171SW.Zd 300 ref. n. 1. e

7. — Common liability, Joint tort-feas-

ors

Where hidder was under no obligation
to Indemnify owner, pursuyant to Indemnity
provision of contract calling for bidder to
undcrtuke certain_ work on“owner's utility
lines and Eples, for settlement made for
injur)” to bidder's employee In course of
Job &s result of separate acts of n%ghgence
of both owner and bidder, whether em-
Floyee was contrlbutorlly negligent was
mmaterial and submission of sPemal Is-
sues relatmq to contributory negligence of
employee, although error, ‘was™ harmless.
Bluebannet Elec. Co-op., Inc. v. Universal
X c.re(%o?]st.r Ceo. (C|V.A[?p.1971) Q7 SW.2d

15 Indemnity agreements
McCann Const. Co, v. Joe Adams and Son

(CIv.App.lS?OJ 48 SW.2d 477 [main vol-
Lﬂe] reversed on othor grounds 4/ S.W.2d

Gener,allal, indemnity agreement will not
ﬁrotect indemnitee agﬂmst ons quences of
1s own negligenco unless the obligation Is

. expressed in “unequivocal terms. Joe Ad-

nﬁ%ssgw\é.dh%lcann Const. Co. (hup.

Under oil well drilling contract Prpwdmg
that contractor would assumo full liahilit
for, nnd bold oil field leaseholder harmless,
agamst all claims arising ns result of acci-
dénts Incident to drilling operation con-
ducted by contractor, leasehalder was not
Indemnified for accidents arising out of Its
own negligence.  Coastal States Crude
Gathering, Co. v.. Williams (Clv.App.1372)
46 S W.2d Si9 ref. n. r. e.

General rule Is that a contract of Indem-
nity will not afford protection to Ilie in-
demnitee_against the consequences of his
own negligence unless the contract clearly
expresses such an obligation In unnqulvocpl
terms,  Rof-Chom Corp. v. Kl ['aso I'rod-
ucta Co. (CIv.App.1374SJ 506 S.W.2d 700

Contract providing Indemnification for
owner ngninnt claim$ asserted by contrac-
tor, Its officers, a%e,nts, employees, or any
member of tliy public, arising out of or In
connection with the work, except for cinimn
by a member of the public caused by the
negligence of the owner without confribu-
tory negllgenco on the part of the contrac-
tor” provided Indemnification for owner's
own negligence, but only with respect to
claims of“the contractor, Its agents and
employees or where tho claim arose out of
the'work being done by the contractor. Id.

10 Products liability

Manufacturer of defective Intracath nee-
dle which wan found liable to patient In-
{ured thereby win not entitled to contribu-
ion from cither tho, pa$ka er and ddftrlbu-
tor If Intraeath unit of which needle wus

Part or hospital In which patient was stuy-
ng at time of Injury, because both packa-
ger anil hospital"would be entitled to In-
emnification at common law a?amst man-
ufacturer which was solely liabTe for Judg-
ment and which bud breached duty owed fo
Backager nnd hospital Ve%gzott v, Deseret

harmaceutical Co. (CA1372) 43 F.2d 12

Where manufacturer sold dealer a truck
with defectivel ,demgned coo,lmq syBtem
and dealer matérially nnd knowingly aggra-
vated nnd contributed to condition by in-
stalling air conditioner which severely en-
hanced danger, both oFeratln? concurrently
to cause accident, dealer coufd not recover
indemnity from manufacturer but could re-
cover contribution.  Ford Motor Co, V.
Russell & Smith Ford Co. (Clv.App.137l)
474 S.W.2d 513

17. Landlord and tenant

Whero pipeline owner which held ease-
ment qver oil field for Its pipeline created
potenhallx dangerous condition In  not
marking location of underground pipeline
put no Injury would have resulted there-
from In absence of actlvn negligence of oil
field leaseholder in having water pit dug In
preparation for well drilling at place over
Elpelme whoso location leaseholder either
new or should have known, resulting In.
rup,turmq of ,Pmellne nnd resulting firé In
which plaintitfs’ decedent, ns opérator, of
bulldozer dlgng water pit, died, pipeline
owner wns entitled to common law ‘indem-
nity from leaseholder.  Coasta] States,
Crude Gathering Co. v. Williams (Clv.App.
1372 46SW.2d0 33 ref. n.roe.

18 ‘Contract provisions for contribution!
Whero Indemnity contract between rnll-
rond nnd DP gns supplier provided that
rallroad was entitled 'to full’ Indemnity If
dama?es wore caused b¥] ne%hgent acés or
omissions of producer nnd ‘that ,Pro ucer
would share equally with the railroad In
Pay_ment_of loss' If damages were caused hy
héir Joint or concurring negligence, und
where neither wns guilty of active negli-
?ence hut they both, due” to fulluro of each
0 net. were “guilty of pnnslvo negligence
which was Joint nnd concurrent, with sole
cause not being attributable to cither, rail-
road wns entitled to contribution from pro-
ducer for ony-hnlf of recovery by rullroud
employee against rajlroad In employee's ac-
tion under Federal Employers’ |ab|||ty
Act (40 US.CA. J @l ot seq.? against rail-
road for Injuries sustained when ho Inhaled
[P gns. Atchison, T. & 8 F. Ry. Co. v.
Heptoon (ClvApp.1371) 475 S\V.2d 821 ref.

19 Contractors and subcontractors

McCann Const, Co. v. Joo Adams nnd Son
SCIV.Ap .13703 18 S.\V.ﬁd 477 (main vol-
me) reversed 458.W.2d 721

Provision In contract between general
contractor und subcontractor wherebr sub-
contractor would Indemnify general con-
tractor for any Injuries sustained b¥ pur-
lieu through of on account of any act or In
connection with tho work of tho subcon-
tractor did not entitle general contractor to
Indemnification from ™ aubcontrnctnr  for

Judgment entjled against general contrac-
tor “for Injuries sustained “hy subcoitljjnc.
tor's employees when concreteé forms erect-
ed b%/g ernl contrnctor before subcontrac-
tor egan doing Its work of pouring con-
crete collapsed“solely by tho fault of tho
eneral contractor. “Joe' Adams & Son v,
7ﬁCann Const. Co. (Sup.1971) 4/ S.W.2d

30 Releace

Where it did not appear that owner or
operator of automobile ‘which ran over In-
fant plaintiff, or hospital where plaintiff
wns treat_eﬂ bK p,hYsmlan, were Joint tort-
feasors with physician, settlement with and
release of pnrties other than physician did
not require reduction of damages recovera-
ble from 7nhysmlan. Deong” v. Wright
(Clv.App.1972)" 478 S.W.2d ref. n.r’e

3B Summary Judgment

Evidence generated genuine Issue of ma-
terjal fact whether trust agreement, which
had been entered Into befween uninsured
motorist carrier nnd Its Insured followmg
nutomoblle accident, which made Insure
trustee ns to any recoverg Insured might
mnke against uninsured matorist but which
was silent as to Insured being trustee ns to
any recovery ho might make against Joint
tort-fensor. ~ superseded trust ‘agreement,
which was contained In_policy and which
gave Insurer right of reimburSement from
ang/ recover)’ “against Joint fort-feasor,
pr ,cludmg Buinmary Judqment for Insurer
which had Intervéned In insured's sui
against Joint_tort-feasor. ~Allstate InB. Co.
v.fCIarko (Civ.App.1971) 471 SW.2d 9L,
ref. n.r. e

40 Evidence

In action against leaseholder and drilling
contractor for wrongful death of operator

ot Ini.loz'i ~ litnj» atiiuk mid rup-
Eu,red Atile: I"|{1”|n cru etr.ll pltp||,|nt-,I wttlule
igging mu t till preparatory to 'veil dt'd-
In g0 gethu for eas%%oﬁde . muster grﬂl-
Ing contract executed after dale u( accident
by leaseholder and well dnllmg contractor
which sought Indemnity agninst leaseholder
was properly excludéd. ~ Constnl States
Crude Gathermg Co. v. Williams (Clv.App.
1972 1B S.W.Zd 339 ref. n. r. e.

405 Jury questions , _
Where “there was no showing that field
personnel of general contractor Were autho-
rized to orrée to Indemnity obligation or
éhnt Indemm&y clause .printed on work or-
ers prepared by equipment supplier had
been subject of negotiations between gen-
eral contractor and ‘equipment supplier, and
executive of general contractor  testified
that he had no knowledge of Indemnit
clause printed on face of work order signe
b?/ general contractor's flold superintendent
after Job for which cranes had heen hired
and durmg which damaPe to bridge tee oc-
curred and that general contractor consid-
ered work orders as nothing more than re-
ceipts given In field nfter accomplishment
of work, determination of whether contract
of Indemth existed should have been loft
to Jury as trier of fact. Haws & Garrett
General Contractors, Inc. v. Qorliett Bros.
Welding Co. (Sup. 1972) 480S.W.Zd 607,

45 Judgment, In general

Where” under "trust agreement" Insured
agreed to  hold uny recovery he made
ngnlust uninsured motorist for henefit of
uninsured motorist Insurer, Insurer was
not, on theory of contribution, entitled to
recover Its payments oyt of judgment In-
sured bad obtained ngnlust Joinf tort-fea-
sor. Allstate Ins, Co.” v. Cinrko (Clv.App.
197)) 17) SW.2d 01, ref. n. r. e,

Art. 2212a. Comparative negligence; contribution among joint tort-

feasors

Modified compnrntlve negligence

Section 1.

Contributory negligence shall not bar recovery in an ac-

tion by any person or party or tbe legal representative of any person or
party to recover damages for negligence resulting in death or injury to
porsofis or property if such negligence is not greater than tho negligence
of the person or party or persons or parlies against whom recovery is

sought, but any damages allowed shall he diminished in proportion to the
amount of negligence attributed to the person or pnrty recovering.

Contribution ntnong Joint tort-foiuiors

See. 2. (a) In this section:

(1) “Claimant” means any party seeking relief, whether he is a plain-

tiff, counterclnimnnt, or cross-claimant.

(2) “Defendant” includes any party from whom a claimant seeks re-

lief.

(b) In a case in which there is more than one defendant, and the claim -

ant’'s negligence does not exceed the total negligence of all defendants,

contribution to the dumages awarded to the claimant shall be in proportion

to the percentage of negligence attributable to each defendant.



(c) Each defendant is jointly and severally liable for the entire amoun*

of the judgment awarded the claimant, except that a defendant whose

negligence is Jess than that of the claimant is liable to the claimant only

for that portion of the judgment which represents the percentage of neg-

ligence attributable to him.

(d) If an alleged joint tort-feasor pays an amount to a claimant in set-

tlement, but is never joined as a party defendant, or havi* ; been joined,

is dismissed or nonsuited after settlement with the claimant (for which

reason the existence and amount of his negligence are not submitted

to the jury), each defendant is entitled to deduct from the amount for

which he is liable to the claimant a percentage of the amount of the set-

tlement based on the relationship the defendant’'s own negligence bears

to the total negligence of all defendants.

(e) If an alleged joint tort-feasor makes a settlement with a claimant

but nevertheless is joined as a party defendant at the time of the sub-

mission of the case to the jury (so that the existence and amount of his

negligence arc submitted to the jury) and his percentage of negligence is

found by the jury, the settlementis a complete release of the portion of the

judgment attributable to the percentage of negligence found on the part

of that joint tort-feasor.

(f) If the application of the
through (e) of this section results

other in damages, the claimant who

titled to a credit toward his liability

by the other claimant.

(g) AIll claims for contribution

rules contained in Subsections (a)
in two claimants being liable to each

is liable for the greater amount is en-

in the amount of damages owed him

between named defendants in the

primary suit shall be determined in the primary suit, except that a named

defendant may proceed against a person not a party to the primary suit
who has not effected a settlement with the claimant.

(h) This section prevails over Article 2212, Revised Civil Statutes of

Texas, 1925, and all other laws to the extent of any conflict.
Acts 1973, G3rd Leg., p. 41, ch. 28, 88 1, 2, eff. Sept. 1, 1973.

Section 3of the 1973 Act amended section
Lofirticlo 0701, %4, 5 thereof provided:

“See. 4. Saving clayse. This Act doca not
?tppl¥ to_any cause of action arlalng hefore
s etfective’ date.

.."Sec. 5 Sovernbllity clause. |f an%/ pro-
vision of this Act or the application thereof
to any person or clrcunnithncou In hold In-
valid,”auch Invah?,n .ahull not affect other
provisions or a?p ications of tho Act which
can ho Klvon effect without the Invalid pro-
vision . or agpl{%atlon, nnd to thin gnd tho

grovmgns,_ 1S Act nro declared to bo

everablo.

"Comparative Laws:
STATE CITATION
Arkansas Ark.Statn, 527-17302
Connecticut Laws 1973 ¢. 62
Mgsns%chusetts I\%MLR'AS'%' 515585
Minnesota, M 8%\.’ 5&)4,2311
Mississippi Code 1312%_1454
Nebraska . -.RS. 521151
Now Hampshire u.S.A. 507:7-a
Now Jersey N.J.SA._2Ai5-51 to

Oklahoma
Rhode Island 2 9

O
o

Comparative Laws:
STATE

tiouth Dakota  SDC
Vermont 2V
W

WnnhinKton Laws 1973 ¢. 138(X
Wisconsin W.S.A%% W
Law Review Commentaries

Automopbile Insurance rate changes under
comparative nﬁ%ﬂggenco. Jerry D" Todd.
Texas BarJ. (1973).

Automobile reparations reform _ bl'JB.
%%M. Lawrence [1l, 3 Toxub Bar J. 117

Corﬁparative negligenco. Frank T. Abra-
ham nnd Don It. Riddle, 2 Baylor LRCV.
411 (1973)

Comparative ne,gllgenco In Texas, 1
Houston L.Rev. toi" (1973) ,

Negllgenco law, no-fault, and Jury_trial,
Loon"Green and Allen E. Smith, 61 Texas
L.Rev. 85 (1973), . _

Proposed " modified _comparative _noglt-
genco statute, Frank T. Abraham. HTex-
s Bar J. 1114 (1972).

Liprary  roforences
Con(nbutlon <£35(2).
Negllgenco ©=>92

Cc.J Contribution 5 U

8 Negligence s 158(2).

Art. 2212b. Indemnity provisions in mineral agicements where negli-
gence attributable to indemnitee

Section 1. The legislature finds that an inequity is fostered on cer-
tain contractors by the indemnity provisions contained in some agreements
pertaining to wells for oil, gas, or water, or mines for other minerals. It
is the intent of the legislature and the purpose of this Act to declare pro-
visions for indemnity in certain agreements where there is negligence at-
tributable to the indemnitee to be against the public policy of the State of
Texas.

Sec. 2. Except as specified in Section 4 of this Act, a covenant, prom -
ise, agreement, or understanding contained in, collateral to, or affecting
an agreement pertaining to a well for oil, gas, or water, or mine for any
mineral, is void and unenforceable if it purports to indemnify the indem -
nitee against loss or liability for damages arising from either death or
bodily injury to persons, or injury to property, or any other loss, damage,
or expense arising from either death or bodily injury, injury to property,
or loss, damage, or expense, which is caused by or results from the sole
or concurrent negligence of the indemnitee, or an agent or employee of
the indemnitee, or an independent contractor who is directly responsible
to the indemnitee.

Sec. 3. The term “agreement pertaining to a well for oil, gas, or wa-
ter, or mine for any mineral” as used in Se< lion 2 of this Act, means any
agreement or understanding, written or oral, concerning any operations re-
lated to drilling, deepening, reworking, repairing, improving, testing, treat-
ing, perforating, acidizing, logging, conditioning, altering, plugging, or
otherwise rendering services in or in connection with any well drilled for
the purpose of producing or disposing of oil, gas, or other minerals, or
water, or designing, excavating, constructing, improving, or otherwise ren-
dering services in or in connection with any mine shaft, drift, or other
structure intended for use in the explor ation for or production of any min-
eral, or an agreement to perform any portion of any such work or ncrvices
or any act collateral thereto, including the furnishing or rental of equip-
ment, incidental transportation, and other goods and services furnished in
connection with any such service or operation.

Sec. 4. (a) The provisions of this Act do not apply to loss or liability
for damages, or any other expenses, arising from

(1) death or bodily injury to persons or injury to property resulting
from radioactivity;

(2) injury to property resulting from pollution; or

(3) injury to property resulting from reservoir or underground dam -
age.

(b) The provisions of this Act do not affect the validity of any insur-
ance contract or nny benefit conferred by the Workmen’s Compensation
Law of this stale and do not deprive an owner of the surface estate of the
right to secure an indemnity from any lessee, operator, contractor, or other
person conducting operations for the exploration or production of min-

erals of the owner’s land.

(c) The provisions of Section 2 of this Act shall notapply to any agree-
ment providing for indemnity with respect to claims for personal injury
or death to indemnitor’'s employees or agen' or the employees or agents
of indemnitor’s sub-contractors if the pnrv.es agree in writing that such
indemnity obligation will be supported by available liability insurance
coverage to be furnished by indemnitor; provided, however, that such in-
demnity obligation shall be only to the extent of tho coverages and dollar
limits of insurance ugreed to be furnished; but in no event shall said in-
surance be required in an amount in exc 'ss of twelve times state basic lim-

its for bodily Injury, approved by the . oard of Insurance Commissioners
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and,Washington State University during the 1973-75 biennium
under the provisions of ECW 66.08.180. If this section is'og;ﬁ

not deleted, the University of Washington will receive
$300,000 less than anticipated, Washington State University
will receive $200,000 less than anticipated, and the

Divison of Health-Department of Social and Health Services
will receive $500,000 more than anticipated for alcoholism
programs authorized by RCW 70.96.090.

Although the language of this section does not
contain the word "appropriation,” in the absence of any
specific language to the contrary, theeffect 1is an
appropriation of $500,000 for additional expenditures by
the Division of Health. The Alcoholism Program of the
Divisionof Health was funded at the level recommended in
my proposed budget for the 1973-75 biennium,and I do not
believe the Legislature intended to provide additional
funds for thLt program.

With the exception of. the items described above, the
remainder of the bill is approved.”

CHAPTER 138
(Engrossed Senate Bill No. 2095]
COMPARATIVE NEGLIGENCE--IMPUTED NEGLIGENCE

AN ACT Relating to civil procedure; creating a nev chapter in Title 9

RCW, and declaring an effective date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON-

JJEH SECTipN. Section 1. Contributory negligence shal.” not
bar recovery in an action by any person or his legal representative
to recover e.lamages caused by negligence resulting in death or in
injury to person or property, but any damages allowed shall be
diminished in proportion to the percentage of negligence attributable
to the party recovering.

t£W SECTION. Sec. 2. The negligence of one marital spouse
shall not be imputed to the other spouse to the marriage so as to bar
recovery in an action by the other spouse to the marriage, or his or
her legal representative, to recover damages from a third party
caused by negligence resulting in death or in injury to the person.

SECTION. Sec. 3. This act takes effect as of 12:01 a.m.
on April 1, 1979.

NEW SECTION. Sec. 9. If any provision of this act or the

application thereof to any person or circumstance is held
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unconstitutional, the remainder of this act and the application of
such provisions to other persons or circumstances shall not be
affected thereby, and it shall be conclusively presumed that the
legislature would have enacted the remainder of this act without such
invalid or unconstitutional provision.

ftiEH SECTION. Sec. 5. Sections 1 through 9 of this act shall
constitute a new chapter in Title 4 RCW.

Passed the Senate (larch 31, 1973.

Passed the House April 19, 1973. V-
Approved by the Governor April 23, 1973.

Filed in office of Secretary of State April 29

CHAPTER 139
[Engrossed Substitute Senate Dill No. 2800]
DEPARTMENT OF SOCIAL AND HEALTH
SERVICES BUDGET

AN ACT Adopting the budget for the department of social and health
services and allied agencies; making appropriations and
authorizing expenditures for the operations of the department
and allied agencies for the fiscal biennium beginning July 1,
1973, and ending June 30, 1975; designating effective dates
for certain appropriations; and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

JIBWV SSCJlgjJi  Section 1. That a budget is hereby adopted for
tho department of social and health services and its allied agencies
and subject to th* provisions set forth in the following sections,
the several amounts specified in the following sections, or so much
thereof as shall be sufficient to accomplish the purposes designated,
are hereby appropriated and authorized to be disbursed for salaries,
wages and other expenses and for other specifiedpurposes for the
fiscal biennium beginning July 1, 1973, and ending June .30, 1975,
except as otherwise provided, out of the several funds of the state
hereinafter named.

HEW SECTION. Sec. 2. FOR THE DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
General Fund Appropriation: PROVIDED, That

$599,866,929 is from state funds and

$6,591,168 is from private and local funds and
$917,713,198 is from federal funds: PROVIDED,
That any proposal to expend moneys or man

years from an appropriated fund or accom't

in excess of appropriations provided by '.av, based

~r'mrrt-irve"wr»r yaw
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ACTIONS 907 7-
CHAPTER 507

| xde

ACTIONS

[Afeui Sections] 507: 8-b Strict Liability and Implied

507:7-a Comparative Negligence. Warranties Limited.

507:7-b Release or Covenant Not to
Sue; Joint Tortfeasors.

507:7-c Inadmissible Evidence; Post
Verdict Procedure.

507: 8 Contributory Negligence as De-
fense [Repealed.]

Venue

Minors Contracts; Motor Vehi-
cles [Repealed.]

507: 1 Partners..

[Repealed 1973, 378: 2, eff. Aug. 29, 1973, superseded by RSA 304-A: 18
etseq. (supp).]

507: 2 Cotetfant9.

Annotations
Library references

Larceny: cotenhnt taking cotenancy
property. 17 ALR3d 1394.

507: 7 False Checks, etc. Any person who makes, draws, utters or de—
livers any check, draft or order for the payment of money upon any bank
or other depository, knowing that the maker or drawer has not sufficienit
funds in or credit with such bank or other depository for the payment

thereof, and which is not paid in full upon presentation, shall be liable to
the person injured thereby.

Sourco. 1917, 55:1. PL 328:12. RL
384:12. RSA 507:7. 1971, 227:5, c(T.
Aug. 17, 1971.

Amendments— 1971. Omitted provisions
relating to arrest.

507:7-a [New] Comparative Negligence. Contributory negligence
shall not bar recovery in an action by any plaintiff, or his legal representa—
tive, to recover damages for negligence resulting in death, personal in—
jJury, or property damage, if such negligence was not greater than the
causal negligence of the defendant, but the damages awarded shall be
diminished, by general verdict, in proportion to the amount of negligence
attributed to the plaintiff; provided that where recovery is allowed against
more than one defendant, each such defendant shnll be liable for that
proportion of the total dollar amount awarded as damages in the ratio
of the amount of his causal negligence to the amount of causal negligence
attributed to all defendants against whom recovery is alloved. The burden
of proof as to the existence or amount of causal negligence alleged to
be attributable to a party shall vest upon the party making such allegation.
This section shall govern all actions arising out of injuries and other
damages sustained on and after August 12, 1969, and none other.

Source. 1969, 225:1, cfT. Aug. 12, 1969. thereof tho

provision concerning the
1970, 35:1, eff. May 4, 1970.

burden of proof as to comparative negli-
Amcndments— 1970. Added at the nnd goncc.

183
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Regular Stssion
1969 New Law i. 573
(Page 5k2 - In 31snk)

HAWATI
Regular Session
Act 227, Lavs 1969
House BiU No. 857

RELATING TO TORT Ag IONS BASED ON NEGLIGENCE AND
AMENDING CHAPTER 0 - HAWAIl REVISED STATUTES.

BE IT ENACT-DBY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 663 of tho Hawaii Revised Statutes ia
amended by adding a new Part to be appropriately designated and
to read ad follows:

Part-"-*— "-Comparative Negligence

“Section 003 - Contributory nogligence no bar; compara—
tive negligence; findings of fact and special verdicts.

"(a) Contributory negligence shall not bar recovery
in any action by any person or hi3 logal representative to
recover damages for negligence resulting in death or in injury
to person or property, if such negligence was not as groat
as the negligence of tho person against whom recovery 1is
sought, but any damages allowed shall be diminished Iin propor-
tion to the anmount of negligence attributable to the person
for whose injury, damage or death recovery is made.

"(b) In any action to which subsection (a) of this
section applies, the court, in a nonjury trial, 3hall nake
findings of fact; or, in a jury trial, the jury shall return
a special verdict which shall state:

"(1) Tho amount of the damages which would



H&vaii Hou*e Bill No. 857- Con-1d
Regular Seecicn
1969 Eew.Ls.ve Page; 5*A

have been recoverable if ther’\li had been no contributor-/
negligence; and
"(2) The degree of negligence of each party,
expressed as a percentage.

”(c) Upon tho making of the finding of fact or the
return of a special verdict, as is contemplatedby subsection
(b) above, the court shall reduce the amount of the verdict
in proportion to the amount of negligence attributable to
the person for whose injury, damage or death recovery is
made, provided, however, that if tho said proportion is equal
to or greater than the negligence of the person against whom
recovery 1is sought, then, in such event, the court will enter
a judgment for the defendant.™

SECTION 2. Tho provisions of thi3 Act shall not bo
retroactive and shall affect only those claims accruing after
its effective date.

SECTION 3* This Act shall take effect upon its approval.
Approved, July 1u, 1969
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COMPARATIVE NEGLIGENCE

Newly provides that contributory negligence shall not bar recovery
in any action by ary person or legal representative to recover damages for
negligence resulting in death or in injury to person or property, 1if such
negligence was not as great as the negligence of the person against whom
recovery is sought, but any damages allowed shall be diminished in proportion
to the amount of negligence attributable to the person for whose injury,
damage or death recovery is made.

Further provides that in any action to which the above applies, the
court, in a non-jury trial,shall make findings of fact or, in a jury trial, the
jury shall return a special verdict which shall state: (1) the amount of damages
which would have been recoverable if there had been contributory negligence;
and (2) the degree of negligence of each party, expressed as a percentage.

Further provides that upon the making of the finding of fact or the
return of a special verdict, as contemplated above,the court shall reduce the
amount of the verdict in proportion to the amount of negligence attributable
to the person for whose injury, damage or death recovery is made, provided
however that if che said portion is equal to or greater than the negligence of
the person against whom recovery 1is sought, then, in such event, the court
will enter a judgment for the defendant.

Provides that the provisions hereof shall affect only those claims
accruing the effective date hereof.

TEXT OF LAW ATTACHED
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Senate Bill No. 524— Committee on Judiciary

CHAPTER 787

AN ACT relating to tort actions; providing for a system of comparative neglige:;;*
in lieu of the defenses of contiibutory negligence; providing that multig"
defendants shall be severally liable and damages shall be apportioned in accord’
ance with negligence of each defendant; and providing other matters proper!;
relating thereto.

1722 LAWS QP(" p

[Approved May 3, 1973]

The People of the Slate of Nevada, represented in Senate and Assembly,
do enact asfollows:

Section 1. Chapter 41 of NRS is hereby amended bv adding

thereto a new section which shall read as follows:

1. In any action to recover damages for injury to persons or pro;-
erty in which contributory negligence may be asserted as a defense, the
contributory negligence of the plaintiff shall not bar a recovery if the neg-
ligence of the person seeking recovery war not greater than the nog.-
gecnec or gross negllgence of the person or Egrspn_s against whom recover,
IS sought, but any damages allowed sltall be diminished in proportion :.i
the amount of negligence attributable to the verson seeking recovery.

2. In such cases, the judge may, and when requested by any pur?
shall instruct the jury that: o _ )

_(a) The plaintitf may not recover if his contributory negligence has con-
tributed more to the Injury than the negligence of the defendant or tkt
combined negligence of multiple defendants. .

(b) If the jury determines the plaintiff is entitled to recover, it slu2
return by general verdict the total amount of damages the plaintiff wou'J
be entitled to recover except for his contributory negligence. .

(c) If the Jur?/ determines that a party is entitled to recover, it sh:'
return a special verdict indicating the percentage of negligence attribut-
able to each party.

(d) The percentage of negligence attributable to the person seel-t
recovery shall reduce the amount of such recovery by the proportions-!
amount of such negligence.

3. Where recovery is allowed against more than one defendant »
sttthan action:

j-
The defendants are severally liable to the plaintiff.

(b) Each defendants' liability shall be in proportion to his negliget™
as determined by the jury, or judge if there is no Ju:}/. The jury or ju €*
shall apportion the recoverable damages among the defendants in aca-'
ance with the negligence determined.

cst.tb
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Sec. 09.65”™y CONTRIBUTORY NEGLIGENCE NO BAR TO ACTION: MODIFIED
COMPARATIVE NEGLIGENCE. (a) In any action to recover damages for death *
or for injury to persons or property in which contributory negligence may

be asserted as a defense, fetre contributory negligence ©f~t-he--pI*TTtr3Xf shall
not bar a recovery if the negligence of the person seeking recovery was not
greater than the negligence or gross negligence of the person or persons

against whom recovery is sought, but any damages allowed shall be diminished

1 - - * * * -

in proportion to the amount of negligence attributable to the person

O ° EERE

$ec. 09.65.1110. “JURY INSTRUCTIONS. In such cases, the judge may, and-

seeking recovery.

when requested by any party shall instruct the jury that:

(1) The plgﬁitiff may not recover if his contributory negligence
has contributed more to the injury than the negligence of the defendant or
the combined negligence of multiple defendants.

(2) IT the jury determines the plaintiff is entitled to recover,
it shall return by general verdict the total amount of damages the plaintiff,
would be entitled to recover except for his contributory negligence.

(3) IfT the jury determines that a "party is entitled to recover,
it shall return a special verdict indicating the percentage of negligence
attributable to each party.

(*1) The percentage of negligence attributable to the person

seeking recovery shall reduce the amount of such recovery by the propor—

tionate amount of such negligence.

Sec. 09.65~ ) MULTIPLE PARTIES. (a) Each defendant is jointly
and severally liable for the entire amount of the judgment awarded the
claimant.

(b) Contribution among jointly liable defendants shall be as provided
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f Section 2. AS 09.16 is amended to read:

Seé. 09.16.020. PRO RATA SHARES™ In determining the pro rata shares
)f tortfeasors in the entire liability

(1) their relative degrees of fault shall [NOT] be considered;

(2) if equity requires, the collective liability of some as a group
constitutes a single share; and

(3) principles of equity applicable to contribution generally shall

ipply./ T -
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MODEL STATUTE COMPARATIVE NEGLIGENCE

(Aval’s
Section 1. GENERAL RULES. (a) In all actions based on strict liability,

negligence or recklessness, the fact the party bringing the action was

at fault because that person was negligent or reckless or unreasonably and
impliedly assumed the risk, shall not necessarily bar recovery; rather,
the person®s damages shall be diminished by the trier of fact in
proportion to the amount of fault attributable to that person.

> (b) The principles set forth in Subsection A shall also apply in
Actions for wrongful death with respect to the negligence of the plaintiff

and his or her decedent.

(c) The principles set forth in Subsection A shall apply regardless

of whether either party violated a criminal safety statute or had the

last clear chanqe to prevent the injury.

Section 2. PROCEDURAL RULES. (a) In any action to which this Act applies,

the court in a non-jury trial shall make findings of fact, or in a
jury trial, the jury shall answer special questions indicating:

(1) The amount of damages which the party bringing the action
would be entitled to recover had that person not been at Tfault;

(2) The amount of the party®"s fault that had a bearing on
that person®3 damages, expressed as a percentage.
The court shall then reduce the amount of such damages 1in proportion to
the amount of fault attributable to the person recovering. The jury may,
however, upon request of a party, be informed of the legal effect of
their answers to the special questions.

(b) A court may make a limited reversal of a jury®s verdict on the
ground that its answer under (1) or (2) of subsection (a) was wholly
unreasonable. The court may then determine a proper amount of damage
or percentage of fault, utilizing the principles of additur and
remittitur properly used in this state.

Section 3. MULTIPLE PARTIES. (a) This act in no way modifies the
common-law principle that joint tortfeasors are jointly and severally
liable for their torts.

(b) In all actions subject to this act, the trier of fact shall

allocate fault on the basis of parties who are represented in court.
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(c) In actions for contribution, damages shall be allocated on

the basis of the relative fault of the parties to the contribution action.

Section 4 EFFECTIVE DATE. This act shall take effect ,

and shall apply only to actions arising out of events which occur on or

after that date.
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COMPARATIVE NEGLIGENCE™

Willia.n L. Prossert BVNR ~

I N these days the ordinary legislaturel is likely to find on itscalendar
a bill, sometimes approved and sponsored hy the state bar associ—
ation, which does away with contributory negligence as a complete
defense in any negligence action, and substitutes instead something
commonly miscalled “comparative negligence,’2 which involves some
method of dividing the damages between the parties. Such a bill is
of course no novelty, as the ample literature on the subject indicates.3

* This article is one of the Thomas M. Cooley lectures delivered by Dean Prosser at
the University of Michigan Law School, February 2-6, 1953. The series, “Selected Topics
on the Law of Tom,"” will eventually be published in book form by the University of
Michigan Law School.—Ed.

t Boalt Professor of Law and Dean of the Law School, University of California, Berk-
eley.—Ed.

1"W e understand that legislation of this type was introduced this year [1951] in the
following 16 states: Arizona, Arkansas, California, Colorado, Kansas, Massachusetts, Mich-
igan, Missouri, New York, North Dakota, Ohio, Oregon, Pennsylvania, Tennessee, Utah
and Washington." Lipscomb, "Comparative Negligence,” Ins. L.J. No. 344, 667 at 674
(Sept. 1951).

a "Comparative negligence" properly refers only to a comparison of the fault of the
plaintiff with that of the defendant. Tt docs not necessarily result in any division of the
damages, but may permit full recovery hy the plaintiff notwithstanding his contributory
negligence. Tradi'ionally, because of the origin of the term and its early history in Illi-
nois (infra, text at notes 110-119), it has been associated with the idea of degrees of
negligence, and a comparison of "slight,” "ordinary,” and "gross.” In the interest of clarity
the term should be avoided, and the statutes here in question shoi.’d be called "damage ap-
portionment” or "comparative damages" aits. See note, 12 Cohn. L.Q. 113 (1926). "Com-
parative negligence” is, however, in much too general use to permit much hope of its
elimination.

3The classic article on the subject is Mole and Wilson, "A Sti .iy of Comparative
Negligence,” 17 Coj\n. L.Q. 333, 604 (1932). Two recent discussions, both excellent and
exhaustive, arc Turk, "Comparative Negligence on the March,” 28 Cui-Kent L. Rev. 189,
304 (1950), nnd Philbrick, "Loss Apportionment in Negligence Cases,” 99 Univ. Pa. L.
Rev. 572, 766 (1951). A very thorough study, going into all the complications, especially
of the multiple-party problem, is the book by Gregory, Leclislativk Loss DisTiummoN
in N kci.icenck Actions (1936). See also Gregory, “Loss Distribution by Comparative
Negligence,” 21 Minn. L. Rev. 1 (1936); Berg, "Comparative Negligence—A Substitute
for the R tie of Contributory Negligence,” 9 S. D. B. j. 200 (1941); comment, 22 So.
Cal.L. Rev. 276 (1949). Numerous other articles bearing on particular statutes arc cited
in the succeeding notes.
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Similar bills4 began to multiply in the legislatures during the decade
before the last war, when the pressure of the increasing automobile

accident rate compelled consideration of the problem of the uncom—

pensated victim. It led even to proposals for an automobile accident
compensation plan, analogous to the workmens compensatioi. acts
and to be administered by some board or commission.8 In at least one
instance a 'comparative negligence” act was adopted under threat
of such a compensation plan, and after a bill establishing u had passed
one house of the legislature at the preceding session.0 During the
war, when gasoline rationing reduced the accident rate, the agitation

fell off; but with the slaughter on the highways resumed and acceler—

ated, it has been revived in full vigor. A conservative prophet would
have no difficulty in predicting the adoption of damage apportionment
acts in several additional stateswithin the next few years.

The United States is virtually the last stronghold of contributory
negligence. The last vestige of the complete defense disappeared long
since from all of continental Europe, which divides the damages.l

*In addition to the statutes adopted, the following unsuccessful bills have received
mention in print:

New YOI'k, 1930. See Mole and Wilson, “A Study of Comparative Negligence,”
17 ConN. L.Q. 333, 604 at 643 (1932); Giiecohy, Leclislativb Loss Distribution im
Neclicench Actions 59 (1936).

MINNesota, 1940. see Piiocebdincs op Minnesota State Bar Assn., 12-17 (1940).

Perrsylvania, 1943. see note, 17 Temple L.Q. 276 (1943).

New YOlk, 1947. See note, 22 N.Y. Univ. L.Q. Rnv. 458 (1947).

I\/id’]lgan, 1947. See Neef, "Comparative Negligence,” 27 Mich. S. B. J. 34 (May,
1948).

IIliNoiS, 1949. see 30 CtncAco BAn Reg. 391, 394 (1949).

BSuch a compensation plan is now in effect in Saskatchewan. Sask. Stats. (1947) c.
15.

0"Yet that very theory prevailed in Wisconsin when the legislature passed our com-
parative negligence law in 1931, which followed the introduction into our 1929 legislature
of a bill placing the entire field of compensation for accidents under the jurisdiction of a
commission, which bill passed the Wisconsin senate but did not reach the house for action
before the termination of the legislature. It has been fairly stated, | believe, that were
it not for the comparative negligence doctrine, adopted by the Wisconsin legislature in
1931, there is little question but that strious effort would have been made in the succeed-
ing legislature of 1933 to put the entire field of damages, arising as the result of an
accident, under the jurisdiction of a com'nission, and it was apdy said by the author of
Wisconsin’s comparative negligence law that: ‘With comparative negligence as the rule
applicable to automobile litigation in Wisconsin, there was no immediate need, if any,
for the adoption of any commission foim of administration of automobile legislation.”’
linyes, "Rule of Comparative Negligence and Its Operation in Wisconsin,” 23 Otr Statu
Bar Assn. Rep. 233 at 234 (1950).

7The European history is well reviewed in Turk, "Comparative Ncgl. .ce on the
March,” 28 Cxn-KuNT L. Rev. 189 at 238-244 (1950).
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Great Britain,8 all of the Canadian provinces,9 New Zealandl0 and
Western Australiall now have come to the same result, so that very
little of die British Empire is left with the common law rule. Even
in the United States there .sfar more in the way of division of damages
than is generally realized. There are some forty statutesl?2 on the
books, and apparendy in successful operation; and itis a fair estimate
that there are about twelve hundred cases in which they have been
applied. Almost nothing has been written about these decisions; but
they represent a body of law of considerable importance, in which
a procedure over which there has been much dieoretical dispute has
been put into practice. It is the purpose of this article to inquire, so
far as possible, into the actual operation of the damage apportionment
statutes, and to offer some conclusions as to the most desirable form
of act for any legislature about to set forth upon these relatively
uncharted sess.

The State of the Common Law

The defense of contributory negligence originated in 1809 with
the case of Butterfieldv. ForresteriS The defendant, who was repair—
ing his house, had left a pole projecting across part of the highway;
and the plaintiff, riding home from a public house in the dusk, did
not see the pole, rode into it, and was thrown from his horse and
injured. Lord Ellenborough disposed of the matter very briefly with
the statement that “A party is not to cast himself upon an obstruction
which has been made by the fault of another, and avail himself of it

8Law Reform Act of 1945, 8 & 9 Geo. 6, c. 28. Sec W illiams, Joint Toivrs and
CoNnuiiiiTony N egligence 533-535, and c. 13 (1951); Williams, ‘The Law Reform
(Contributory Negligence) Act, 1945,” 9 Mod. L. Rev. 105 (1945).

OMost of the Canadian statutes have been amended since their original enactment.
Their latest form is found in Alberta Rev. Stat. (1942) c. 116; British Columbia Rev. Stat.
(193u) c. 52, nmended by Rev. Stat. (1948) c. 68; Manitoba R.S.M. (1940) c. 215; New
Brunswick Rev. Stat. (1927) c. 143; Nova Scotia Stat. (1926) c. 3; Ontario Rev. Stat.
(1937) c. Il J; Prince Hdtvard Island Stat. (1938) c. 5; Saskatchewan Stat. (1944) c. 23.
Quebec, with its civil law heritage, divides the damages without a statute. See Nichols
Chemical Co. v. Lcfebvre, 42 Can. S.C. Rep. 402 (1909); Canadian Pac. Ry. v. Frechette,
23 Quc. K.B. 459 (1915).

10 New Zealand Stat. (1947) No. 3, p. 29. Sec 23 N.Z. I,.J. 215 at 229 (1947).

11 Western Australia Slat. (1947) No. 23. See Shaiwell, "Contributory Negligence
and Apportionment Statutes,” 1 W . Aust. Ann. L. Rnv. 145 (1949).

12T he Report of the Casualty Committee in 18 Insuiiancu Counsel J. 374 (1951),
which contains a useful review of the law of the various states on contributory negligence
and contribution, oinits any reference to a number of these statutes.

13 11 East 60, 103 Eng. Rep. 926 (1809).
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if he did not himself use common and ordinary caution to he in the
right."4

There has been much speculation as to why the rule thus declared
rfound such ready acceptance in later decisions, both in England and
in the United States.10 The explanations given by the courts them—
selves never have carried much conviction. Most of the decisions have
talked about "proximate cause," saying that the plaintiffs negligence
isan intervening, insulating cause between the defendant’ negligence
and the injury.18 But this cannot be supported unless a meaning is
assigned to proximate cause which is found nowhere else. If two
automobi les collide and injure a bystander, the negligence of one driver
is not held to be a superseding cause which relieves the other of lia—
bility; and there isno visible reason for any different conclusion when
the action is by one driver against the other. It has been said that the
defense has a penal basis, and is intended to punish the plaintiff for
hisown misconduct;17 or that the court will not aid one who ishimself
at fault, and he must come into court with clean hands.18 But this
isno explanation of the many cases, particularly these of the last clear
chance, inwhich a plaintiff clearly at fault is permitted to recover. It
has been said that the rule is intended to discourage accidents, by
denying recovery to those who fail to use proper care for their own
safety; but the assumption that the speeding motorist is, or should be,
meditating on the possible failure of a lawsuit for his possible injuries
lacks all reality, and it is quite as reasonable to say that the rule pro
motes accidents by encouraging the negligent defendant. Probably
the true explanation lies merely in the highly individualistic attitude
of the common law of the early nineteenth century. The period of
development of contributory negligence was that of the industrial
revolution, and there is reason to think that the courts found in this

14 Continuing: "In cases of persons riding upon what is considered to be die wrong
side of the rond, that would not authorise another purposely to ride up against them. One
person being in fault will not dispense with another’s using ordinary care for himself. Two
things must concur to support this action, an obstruction in the rend hy the fault of the
defendant, nnd no want of ordinary enre to avoid it on the part of the plaintiff." 11 East
60, 61, 103 Eng. Rep. 926, 927 (1809).

15See Bolden, "Contributory Negligence,” 21 H,\\nv. |.. Rttv. 233 (1908); Lowndes,
"Contributory Negligence," 22 G koiicktown |..J. 674 (1934); Green, "Contributory Neg-
ligence nnd Proximate Cause,” 6 N.C. L. Rev. 3 (1927).

10 Bowen, L.J., in Thomas v. Quartennaine, 18 Q.B.D. 685 at 697 (1897); Gilman v.
Central Vermont R. Co., 93 Vt. 340, 107 A. 122 (1919); Ware v. Saullcy, 194 Ky. 53,
237 S.VV. 1060 (1922); Exuin v. Atlantic Coast Line 11 Co., 154 N.C. 408, 70 S.E. 845
(1911); Chesapeake & Ohio R. Co. v. Wills, 111 Va. 32, 68 S.E. 395 (1910).

17 Lord I Inlsbury, L.G',, in Wakelin v. London & S.W . IL Co., 12 A.C. 41, 45 (1886).

1BOwen, C.J., in Davis v. Guarnieri, 45 Ohio St. 470, 15 N.E. 350 (1887).
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defense, along with the concepts of duty and proximate cause, a con—
venient instrument of control over the jury, by which the lichilities J
of rapidly growing industry were curbed and kept within bounds.10  j

Criticism of the denial of all recovery was not slow in coming, and
it has been with us for more than a century.2 The attack upon con—
tributory negligence has been founded upon the obvious injustice of
a rule which visits the entire loss caused by the fault of two parties
on one of them alone, and that one the injured plaintiff, least able to
bear it, and quite possibly much less at fault than the defendant who
goes scot free. No one ever has succeeded in justifying that as a
policy, and no one ever will. Its oufrageousness became especially
apparent in the cases of injuries to employees, where a momentary
lapse of caution after a lifetime of care in the face of the employer’s
negligence might wreck a man% life and leave him uncompensated
as a charge upon society; and the demand for some modification of the
rule became an integral part of the movement which finally led to the
workmen®"s compensation acts.

To some limited extent the remedy has been in the hands of the
jury. Every trial lawyer iswell o' vare that juries often do in fact allow
recovery in cases of contributory negligence, and that the compromise
in the jury room docs result in some diminution of the damages because
of the plaintiffs fault.2l hut the process is at best a haphazard and
most unsatisfactory one. There are still juries which understand and
respect the court™s instructions on contributory negligence, just as there
are other juries which throw them out of the window and refuse even
1o reduce the recover)” by somuch as a dime. Above all there arc many
directed verdict _..ixswhere the plaintiffs negligence, however slight it
may be in comparison with that of the defendant, is still clear beyond
dispute, and the court has no choice but to declare itas a matter of law.
A striking illustration is the Minnesota case in which a motorist enter—
ing an intersection failed to yield the right of way on the mistaken
assumption that the speeding defendant would slow down for him, and
the supreme court uttered an almost pathetic appeal to a legislature,

10 Malone, "The Formative Era of Comparative Negligence,” 41 |It.i.. L. Ruv. 151
(19-16); Malone, "Comparative Negligence—Louisiana's Forgotten Heritage,” 6 La. L.
Rev. 125 (1945).

20 0One of the best statements of the attack on contributory negligence is found in
Cvcen, "lllinois Negligence | .aw,” 39 Ill. L. Rev. 36. 116, 197 (1944).

21 "W e but blind our eye* to obvious reality to the c.xtc.t that we ignore the fact that
in many cases juries apply it [apportionment] in spite of us." Holt, J., in Haeg v.
Sprague, Warner & Co., 202 Minn. 425 at 430, 231 N.W . 261 (1938). See also U Iman,
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which stll remains indifferent, to relieve it of the necessity of such
decisions hy adopting a “comparative negligence” act.2

Although the courts almost from the beginning have displayed an
uneasy consciousness that something iswrong, they have been slow to
move. In only three respects have the rigors of the ordinary rule of
contributory negligence been modified at common law. The defense
was one to a negligence action only, and itnever applied to intentional
torts such as assault and batter}™;23 and from this there developed the
first exception, that mere contributory negligence isno defense where
the defendant’ conduct is so aggravated that it approaches intent, and
can he characterized as "wilful,” "wanton,” or “reckless.”24 In such a
case the plaintiff is barred from recovery only when his own conduct
is similarly aggravated, and can be described in the same terms.8
There is here, of course, a rough balancing of one fault against the
other, but the difference is declared to he one of hind rather than of
degree. Except ;n two or three states such as Minnesota,20 which have
misdcfined “wilful negligence” to include any negligence whatever
after discovery of the peril of another, the exception has applied to
relatively few cases, and has had only limited importance.

A second exception, of comparatively recent origin, eliminates the
defense of =contributory negligence where the action is founded upon
the defendant’ violation of a statute, such as a child labor act,27 which

22"No one* enn appreciate more tliau \vc lire hardship of depriving plaintiff of his
verdict and of all right to collect damages from defendant; hut the rule of contributory
negligence, through no fault of ours, remains in our law nnd gives us no alternative other
than to hold that defendant is entitled to judgment notwithstanding the verdict. It would
he hard to imagine a case more illustrative of the truth that in operation the rule of com-

parative negligence would serve justice more faithful’)* than that of contributor)'
gence. . .

negli-
. Hut ns long as tire legislature refuses to substitute the rule of comparative for
that of contributory negligence we have no option but to enforce the law in a proper case.”
Hacg v. Sprague, Warner St Co., 202 Minn. 425 at 430, 281 N.W . 261 (1938).

23 Ruter v. Foy, 46 lowa 132 (1877); Stcinmctz v. "‘ally, 72 Ind. 442, 37 Am. Rep.
170 (1880); Brendle v. Spencer, 125 N.C. 474, 34 S.! . 634 (1899);
way, L. CP. Co. v. Jones, 146 Ala. 277, 41 S. 146 (19C6).

24 Atchison, T. St S.F. R. Co. v. linker, 79 Kan. 183, 98 P. 804 (1908) ("wnnton
misconduct”); Ziman v. Whitley, 110 Conn. 108, 147 A. 370 (1929) (“reckless indiffer-
ence”); Mihclich v. llutte Electric R. Co., 85 Mont. 604, 281 I*. 540 (1929) ("wilful or

wnnton act”); Wnlldren Express St Van Co. v. Krug, 291 IIl. 472, 126 N.E. 97 (1928)
("conscious indifference to consequences”).

Hitiningham Rail-

20Hinkle v. Minneapolis, A. st C. R. Co., 162 Minn. 112, 202 N.W . 340 (1925);
Moore v. Lindell R. Co., 176 Mo. 528, 75 S.W . 672 (1903); Osteen v. Atlantic Coast Line
R. Co., 119 S.C. 438, 112 S.E. 352 (1923);
643, 53 A. (2d) 81 (1947).

2« See notes, 8 Minn. L. Ifnv. 329 (1924); 24 Minn. L. Ruv. 81 (1939).

2* Lenahnn v. PJttston Coal Mining Co., 218 Pa. 311, 67 A. 642 (1907); Karpclcs v.
Heine, 227 N.Y. 74, 124 N.E. 101 (1919); Pino/a v. Northern Chair Co., 152 Wis. 473,
110 N .W . 84 (1913); Dasha v. Virginia St Rainy Lake Co., 145 Minn. 171, 176 N.W .
482 (1920); Louisville, N. 8 St. L. R. Co. v. Lyons, 155 Ky. 396, 159 S.W. 971 (1913);

Elliott v. Philadelphia Tramp. Co., 356 I'a.
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is construed as intended to place the entire responsibility on the de—
fendant, . and to protect the plaintiff even against the consequences of
his own fault.28 The reason given is the obvious one, that otherwise
the intent of the legislature would be defeated. Such acts are, how —
ever, few in number and clearly of a special character; and as to the
violation of all other statutes, contributory negligence remains effective
as a complete defense. 2

The most important common law modification is that which bears
the name of the last clear chance.8 It originated in 1842 in the case
of Davies v. Mann, 9 where the plaintiff left his ass fettered in the
highway and the defendant drove into it The doctrine found ready
acceptance in the United States;32 but from its origin it has acquired

Terry Dairy Co. v. Nalley, 146 Ark. 448, 225 S.W. 887 (1920);AmericanCar & Foundry
Co. v. Armcntraut, 214 111 509, 73 N.H. 766 (1905).

28 Prohibiting the sale of dangerous articles to minors: Pizzo v. Wiemann, 149 Wis.
235, 134 N.W . 899 (1912); McMillen v. Steele, 275 Pa. 584, 119 A. 721 (1923).

Protection of intoxicated persons: Davies v. McKnight, 146 Pa. 610, 23 A. 320
(1892); Hautli v. Sambo, 100 Neb. 160, 158 N.W. 1036 (1916). Cf. Mayes v. Byers,
214 Minn. 54, 7 N.W. (2d) 403 (1943) (requiring stairways in "on sale” liquor estab-
lishments to be well lighted); Bennett Drug Stores v. Mosely, 67 Ga. App. 347, 20 S.E.
(2d) 208 (1942) (sale of poison to person who docs not know its character).

Factory acts and other statutes for the protection of workmen: Osborne v. Salvation
Army, (2d Cir. 1939) 107 F. (2d) 929; Cartcrvillc Coal Co. v. Abbott, 181 111 495, 55
N.E. 131 (1899); Caspar v. Lcwin, 82 Kan. 604, 109 P. 657 (1910); Chicago-Coulterville
Coal Co. v. Fidelity ft Cas. Co., (D.C. Mo. 1904) 130 F. 957.

Railway fencing acts: Flint & Pcre Marcpiette R. Co. v. Lull, 28Mich. 510 (1874);
Congdon v. Central Vermont R. Co., 56 Vt. 390, 48 Am. Rep. 793 (1883); Wclty v. Indi-
anapolis fit V. I\. Co., 105 Ind. 55, 4 N.E. 410 (1885); Atchison, T. & S.F. R. Co. v.
Paxton, 75 Kan. 197, 88 P. 1082 (1907); Quackenbush v. Wisconsin fit M. R. Co., 71
Wis. 477, 37 N.W . 834 (1888).

Statutes making railways liable for fires: West v. Chicago ft N. W. R. Co., 77 lowa
654, 35 N.W . 479 (1887); Bowen v. Boston ft A. R. Co., 179 Mass. 524, 61 N.E. 141
(1901); Matthews v. Missouri Pac. R. Co., 142 Mo. 645, 44 S.W. 802 (1897); Peter v.
Chicago ft N.wW . 11. Co., 121 Mich. 324, 80 N.W . 295 (1899).

28 Dart v. Pure Oil Co., 223 Minn. 526, 27 N.W . (2d) 555 (1947); Browne v.
Siegel, Cooper & Co., 191 IIl. 226, 60 N.E. 815 (1901); Keenan v. Edison Electric 111 Co.,
159 Mass. 379, 34 N.E. 366 (1893); Narrnmore v. Cleveland, G.C. ft St. L. 11. Co., (6th
Cir. 1899) 96 F. 298; Payne v. Vance, 103 Ohio St. 59, 133 N.E. 85 (1921); Smith v.
Central of Ga. R. Co., 165 Ala. 407, 51 S. 792 (1910); Cartin v. Meredith, 153 Intl. 16,
53 N.E. 936 (1899); Gipson v. Southern R. Co., (C.C. Ala. 1905) 140 F. 410; Brown v.
Chicago & N.W . R. Co., 109 Wis. 384, 85 N.W . 271 (1901). Sec Prosser, "Contributory
Negligence as Defense to Violation of Statute," 32 Minn. 1. Rev. 105 (1948).

00See Schofield, "Davies v. Mann: Theory of Contributory Negligence,” 3 Mahv. L.
Rev. 263 (1890); Bohlcn, "Contributory Negligence,” 21 Haev. L. Ruv. 233 (1908);
Smith, "Last Clear Chance,” 82 Cent. L.J. 425, 55 Am. L. Rev. 897 (1916); Lowndes,
"Contributory Negligence,” 22 Ceouc.utown L.J. 674 (1934); James, "Last Clear Chance:
A Transitional Doctrine,” 47 Yai.b L.J. 704 (1938); Maclntyre, "The Rationale of Last
Clear Chnnce,” 53 llaev. L. Ruv. 1225 (1940).

10 M. ft W . 546, 152 Eng. Rep. 588 (1842).

32"The groans, ineffably and mournfully satl, of Davies’ dying donkey, have re-
sounded around the cntth. The last lingering gaze from the soft, mild eyes of this docile
animal, like the last patting sunbeams of the softest day in spring, has appealed to and
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forever the name of the "jackass doctrine/" with whatever implications
that may carry. In mtsoriginal form, ftwas stated to be that where the
defendant had the last, and therefore the better, opportunity to avoid
the accident, his negligence superseded that of the plaintiff, and con—
tributory negligence was no defense. As in the case of contributory
negligence itzlf, the explanations given are not at all convincing. Itis
sometimes said33 that the later negligence of the defendant must neces—
sarily be the greater negligence, and that it is a rule of comparative
fault which is being applied. This may be true in some instances
where the defendant discovers the plaintiff's helpless situation and his
conduct displays reckless disregard of it; but it can scarcely account
for many others in which the negligence consists merely of failure to
discover the situation at all,8 or of slowness, clumsiness, inadvertence
or an error in judgment in dealing with it35 Most of the courts have
talked of proximate cause, which makes no sense at all. If the negli—
gence of the two parties injures a third, as where a collision injures a
bystander, it never has been held that the party whose fault is prior
in point of time is relieved of responsibility by the mere fact that the
negligence of the other is later;30 and no one ever has offered any
reason for a different result where the action is between the negligent
parties.

The real explanation would appear to be nothing more than a dis—
like for the defense of contributory negligence, and a rebellion against
its application in a group of cases where its hardship ismost apparent.
The last clear chance has been called a “transitional doctrine,’87 a way

touched the hearts of men. There has girdled the globe a band of sympathy for Davies'
immortal ‘critter.” Its ghost, like Banquo's ghost, will not down at the behests of the
people who are charged with inflicting injuries, nor can its gtoar.ings he silenced by the
rantings and excoriations of carping critics, lire law as enunciated in that case has come
to stav.” McLain, J., in Fuller v. Illinois Central R. Co., 100 Miss. 705 at 717, 56 S. 783
(i9ii).

33 Wilson v.’ Southern Traction Co., IlIl Tex. 361, 234 S.W. 663 (1921); Rawitrer
v. St. Paul City R. Co., 93 Minn. 84, 100 N.W . 664 (1904); Moreno v. Los Angeles
Transfer Co., 44 Cal. App. 551, 186 P. 800 (1920); Dildine v. Flynn, 116 Kan. 563,
227 P. 340 (1924).

81 Nicol v. Oregun-Wnshington R. & N. Co., 71 Wash. 409, 128 P. 628 (1912);
Pickett v. Wilmington St W. R. Co., 117 N.C. 616, 23 S.E. 264 (1895); Lcinbach w.
Pickwick Greyhound Lines, 138 Kan. 50, 23 P. (2d) 449 (1933): Independent Lumber
O', v. Leatherwood, 102 Colo. 460, 79 P. (2d) 1052 (1938); Teakle v. San Pedro, L.A. &
S.L. R. Co.,, 32 Utah 276, 90 P. 402 (1907).

35 As for example in Smith v. Connecticut R. & L. Co., 80 Conn. 268, 67 A. 888
(1907); Clark v. Wilmington & W.R. Co., 109 N.C. 430, 14 S.E. 43 (1891).

31 Cordiner v Los Angeles Traction Co., 5 Cal. App. 400, 91 P. 436 (1907);
reault v. Gould, 83 N.H. 99, 138 A. 544 (1927); Austin Electric R. Co. v. Faust, 63 Tex.
Civ. App. 91, 133 S.W. 449 (1910).

37 James, "Last Clear Chance: A Transitional Doctrine,” 47 Yale L.J. 704 (1938).
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station on the road to apportionment of damages; but its effect has
been to freeze the transition rather than to speed it. Actually
clear chance cases present one of the worst tangles known to the law.
In some jurisdictions the application of the rule has been limited to
cases where the plaintiff is helpless and the defendant has in fact dis—
covered the situation;38 in others it is extended to cases where the de—
fendant might have discovered it by the exercise of reasonable care.3
In still othe” itisapplied to situations where the plaintiff is not help—
less at all and continues to be negligent, but isunaware of his danger,
while the defendant has discovered it40 In still others itis applied to
cases where the defendant’ antecedent negligence, as in driving a car
with defective brakes, has rendered him unable to take advantage of the
"last clear chance" he would otherwise have had.4

Intermingled with these rules there is so much in the way of
disagreement over the effect to be given to circumstantial evidence,
and whether "ought to have seen" is equivalent to "saw," that there
are almost literally forty-eight sets of rules in as many states. There
is often the greatest confusion in a single state;42 and in many jurisdic—
tions, as the defendant’ negligence increases the less his liability will
be— theman who looks and discovers the danger but isslow in applying
his brakes may be liable, where the man who never looks at all or who
has no brakes to apply is not. Missouri has developed a fearful and
wonderful "humanitarian doctrine,” which seems to be comprehensible
only in Missouri, if there;43 and three or four states, such as Illinois,

38Storr v. New York Central It. Co., 261 N.Y. 348, 185 N.C. 407 (1933); Cleveland
It. Co. v. Masterson, 126 Ohio St. 42, 183 N.C. 873 (1932); St. Louis S.\W. R. Co. v.
Watts, 110 Tex. 106, 216 S.W . 391 (1919).

30Nicol v. Orcgon-Washington R. & N. Co., 71 Wash. 409, 123 P. 628 (1912);
Pickett v. Wilmington & W. R. Co., 117 N.C. 616, 23 S.E. 264 (1895); Tcakle v. San
Pedro, L.A. & S.L. R. Co., 32 Utah 276, 90 P. 402 (1907); Independent Lumber Co. v.
Leatherwood, 102 Colo. 460, 79 P. (2d) 1052 (1938); Lcinbach v. Pickwick Greyhound
Lines, 138 Kan. 50, 23 P. (2d) 449 (1933).

40 Indianapolis Traction & Term. Co. v. Croly, 54 Ind. App. 566, 96 N.E. 973
(1911); Darling v. Pacific Electric 11. Co., 197 Cal. 702, 242 |I'. 703 (1925); Groves v.
Webster City, 222 lowa 849, 270 N.W . 329 (1936); Tyrrell v. Boston & Me. 11. Co., 77
N.M. 329, 91 A. 179 (1914); Ya/.o0 & M.V. R. Co. v. Lee, 148 Miss. 809, 114 S. 866
(1927).

41 British Columbia Elec. R. Co. v. Loach, [1916] 1 A.C. 719; Lloyd v. Albemarle
6 R. R. Co., 118 N.C. 1010, 24 S.E. 805 (1898); Little Rock Traction & Elec. Co. v.
Morrison, 69 Ark. 289, 62 S.W . 1045 (1901); Dent v. Bellows Falls & S.R. St. It, Co., 95
Vt. 523, 116 A. 83 (1922).

42 See DeMuth, "Derogation of the Common Law Rule of Co..tributary Negligence,”
7 Rocky Mr, I.. Rnv. 161 (1935).

43 See Gaines, "The Humanitarian Doctrine in Missouri,” 20 St. Louts I.. Ritv. 113
(1935); llecker, "The Humanitarian Doctrine,” 3 Mo. L. Rttv. 392 (1938).
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Minnesota and South Carolina,4 repudiate the whole "last clear
chance” by name, and then proceed to apply it in cases of discovered
peril by miscalling it "wilful negligence,” or "proximate cause.” It is
really a most amazing cture, which could be the work of no one but
lawyers.

Quite apart from all this confusion, the real objection to the last
clear chance is that it seeks to alleviate the hardships of contributory
negligence by shifting the entire loss due to the fault of both parties
Ifrom the plaintiff to the defendant. It is still no more reasonable to
charge the defendant with the plaintiffs share of the consequences of

jhis fault than to charge the plaintiff with the defendant’; and it is
" no better policy to relieve the negligent plaintiff of all responsibility
for his injury than it is to relieve the negligent defendant. The whole
floundering, haphazard, makeshift device operates in favor of some
plaintiffs by inflicting obvious injustice upon some defendants; but
it leaves untouched the greater number of contributory negligence
cases in which the necessary time interval or element of discovery does
not appear and the last clear chance cannot apply.

When actuaries sit down to calculate liability insurance rates for
automobi le drivers and other defendants, they must, under the existing
state of the law, take into account the certainty that in many cases the
insured who negligently injures another will escape all liability; that in
others, juries, in partial defiance of the court’% instructions, will
diminish the damages by some uncertain amount and to that extent
divide the loss between the parties; and that in still others, where the
last clear chance applies or the instructions are jettisoned completely,
the entire loss resulting from the fault of both parties will fall upon

the insured. From an actuarial point of view these possibilities un—

doubtedly, in some unknown degree, balance one another; but as a
pattern for the operation of courts and the administration of justice
they leave much to be desired.

Apart from the inevitable self-interest of defendants who find an
advantage in the present state of the law, proposals for division of the
damages meet with two objections. One is that it is impossible to
compare fault with fault, and that any apportionment of the loss on
the basis of such a comparison can be nothing more than the wildest
guess. Obviously any estimate that 40 per cent of the total fault rests
with the pedestrian who walks out into the street in the path of an

Walldrcn Express & Van Co. v. Km#, 291 HI. '172, 126 N .E. 97 (1928); Anderson
v. Minneapolis, St. P. 6. S.S.M. 11. Co., 103 Minn. 224, 114 N.W . 1123 (1908); Clyde
v. Southern Public Utilities Co., 109 S.C. 290, 96 S.E. 116 (1918).
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automobile, and 60 per cent with the driver who is not looking and
runs Him down, represents nothing resembling accuracy based on
demonstrable fact. The estimate might quite as well be anywhere
between 25-75 and 75-25. Yet itisequally clear that a division of the
plaintiff's damages on any such basis is at least more accurate than
one based on the arbitrary conclusion that 100 per cent of the responsi—
bility rests with the plaintiff and none whatever with the defendant,
or, ifthe last clear chance isapplicable, 100 per centwith the defendant
and none with the plaintiff- both of which are demonstrably wrong.
Nor is such an estimate in itself any more foolish, or more difficult,
than the one which assigns $2,000 as fair value and compensation for
the pain of a broken leg, or the humiliation of a disfigured nose, to say
nothing of estimates based on a prognosis of speed of recovery, future
earnings or permanent disability. At least the host of cases show that
the estimate isbeing made iIn practice every day.

The other objection has more substance. It is that juries cannot
be trusted to follow an instruction to divide the damages according to
fault; that their well-known sympathy for the man on crutches in the
courtroom and their proverbial bias against corporations and insurance
companies lead them now to ignore convincing evidence of contributory
negligence and return a full verdict for the plaintiff, and they will con—
tinue to do the same under any apportionment law; and that the pro—
posed change merely robs the defendant of all possibility of a directed
verdict without my guarantee that the apportionment will in fact be
made. This un? tsy distrust of the twelve men, and now women, in
the box has bulked large in American negligence law; and it is signifi—
cant that damage apportionment developed first, and has succeeded
best, in courts where there isno jury to contend with. What validity
the objection has, and what may be done to meet it, remains to be
considered.

Apportioment, by the Jury

The simplest possible method of apportionment, and the oldest,45
is to divide the damages equally between the negligent parties. This
is the method developed, around 1700, by the English admiralty
courts,40 which of course had no jury, and were strongly influenced

w* Early admiralty casrs, nround 1614, divided the loss evenly where only the de-
fendant’s ship wns It fasti.. Maiisiipn, A T heatibii on tiiu Law op Collisions at Spa,
8th ed.. 135 (1923).

m0BncMinrn v. Chapman, Ad. Ct. Ass. Book (Jan. 20, 1695); Noden v. Ashton, Libels,
File 128, No. 350, Ass. Book (June 20, 1706). See Mahsdkn. A Tiuiatisb on tiiu Law
op Collisions at Sha, 8th ed., 195 (1923).
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by international rules derived from the civil law. It is stll fol lowed
by the American courts of admiralty in collision cases.4/ Crude as it
is, it probably results, in most instances, in a closer approximation of
substantial justice than a denial of all recovery. England continued
to adhere to the same ruledd until 1911, when it conformed to the
Brussels Maritime Convention40 of 1909 by adopting a statute pro—
viding for a division of the damages "in proportion to the degree in
which each vessel was at fault.”80

There has been an undercurrent of dissatisfaction with the arbitrary
American rule, and several of the lower fedeial courts have uttered
complaints about ttwhere the fault of the two parties was out of all
proportion.0l Ithas been proposed from time to timex that the United

«UThc Schooner Catherine, 17 How. (58 U.S.) 170 (1855); The Atlas, 93 U.S.
302, 23 L. Ed. 963 (1876); The North Star, 106 U.S. 17, 1 S.Ct. 41 (1882); Bcldcn v.
Chase, 150 U.S. 674, 14 S.Ct. 264 (1893); Rnlli v. Throop, 157 U.S. 386, 15 S.Ct. 647
(1895); The Chattahoochic, 173 U.S. 540, 19 S.Ct. 491 (1899); The New York, 175
U.S. 187, 20 S.Ct 07 (1899); The Albert Dumois, 177 U.S. 240, 20 S.Ct. 595 (1900);
Erie R. Co. v. Eric & W . Transp. Co., 204 U.S. 220, 27 S.Ct. 246 (1906); The Eugene F.
Moran, 212 U.S. 466, 29 S.Ct. 339 (1909); White Oak Transp. Co. v. Boston, Cape Cod
& N.Y.C. Co., 258 U.S. 341, 42 S.Ct. 338 (1922); United States v. Norwegian Bark
Thckla, 266 U.S. 328, 45 S.Ct. 112 (1924); Akticselskabet Cuko v. The Sucarscco, 294
U.S. 394, 55 S.Ct. 467 (1935). See Huger, "Proportional Damage Rule in Collisions at
Sea,"” 13 ConN. L.Q. 531 (1927); Sprague, "Divided Damages,” 6 N.Y. Univ. L.Q. 15
(1928); Mole nnd Wilson, “A Study of Comparative Negligence,” 17 Cohn. L.Q. 333 at
339-359 (1932); Derby, “Divided Damages in Maritime Cases,” 33 Va. L. Rbv. 389
(1947); Dickinson und Andrews, "A Decade of Admiralty,” 36 Calie. L. Ritv. 169
(1948); Turk, "Comparative Negligence on the March,” 28 Cttr-Kr.NT L. Ruv. 189, 218-
238 (1950).

48 1lay v. La Neve, 2 Shaw Sc. App. Cns. 395 (1824); Cayzcr v. Carron, 9 App.
Cas. 873 (1884).

-)Sec 6 Benedict, Amhiucan Admihai.ty, 6th cd., 4 (1941).

rflThe English Maritime Conventions Act of 1911, 1 ft 2 Geo. V, c. 57, S| provides
that: "(1) Where, hy the fault of two or more vessels, damage or loss is caused to one or
more of those vessels, to their cargoes or freight, or to any property on hoard, the lia-
bility to make good the damage or loss shall he in proportion to the degree in which each
vessel was in fault: Provided that (a) if, having regard to all the rircumstances of the
case, it is not possible to establish different degrees of fault, the liability shall he apportioned
equally; and (b) nothing in this section shall operate so ns to render any vessel liable for
any loss or damage to which her fault has not contributed. . . .”

Bt "W e reach this conclusion with regret. The (libellant’s) fault was far more egre-
gious. This is n case where the Continental ntle of comparative negligence would produce
a more just result.” l.uckcnhach S.S. Co. v. United States, (2d Cir. 1946) 157 F. (2d)
250 at 252. Sec nlso The City of Chattanooga, (2d Cir. 1935) 79 I'. (2d) 23 nt 23; The
Margaret, (3d Cir. 1929) 30 F. (2<l) 923 at 928; Postal S.S. Corp. v. Southern Pnc. Co.,
(2d Cir. 1940) 112 F. (2d) 297 at 293.

62The American delegation to the Convention signed the final draft. The President
und the Secrctaiy of State proposed legislation, but discontinued dieir efforts when many
protests were raised. In 1922 the Maritime Law Association of the United States apparently
favored adoption of the English statute, but reversed its stand in 1927. In 1925 the Com-
mittee on Admiralty of the American liar Association approved the change; hut in 1929
the Executive Committee of the Association reported that, ns the existing law had operated
satisfactorily for so ninny years, no change should be inndc. The history is well reviewed
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States should adopt the English rule, and in 1937 the proposal re—
ceived a favorable report from the Senate Committee on Foreign Re —
lations,® but World War 1l prevented any action.®4 One important
development in the admiralty courts, however, was that when the
question arose in cases which did not involve collisions,5 but negligent
injuries to maritime employees, the rule of equal division was not ap—
plied, and the libellant's recovery was reduced in proportion to his
estimated fault.50 These admiralty decisions played a significant part
in the labor agitation which finally led to legislation.

Apart from admiralty there was little change in the common law
rule before 1908. Illinois5/ and KansasS8 tried, and abandoned, experi—
ments with “degrees" of negligence. Tennessee® and Georgia®
worked out the general idea of apportionment of damages, subject to
restrictions later to he considered, and FloridaOl copied the railroad
liability section of the Georgia code. Maryland02 made the apportion—
ment rule applicable to cases of miners and clay workers employed
in two counties in the state. Louisiana had a provision in its code,(3
enacted in 1825 by lawyers at least familiar with the civil law, which
appeared clearly, to call for apportionment in cases of property damage,
and might well have led to a general apportionment rule; but the
Louisiana courts, under the pressure of expanding industry, as well as
the persuasive authority of cases from adjoining jurisdictions and a
desire for uniformity, ignored the provision or construed it away,
and ithas remained a dead letter on the hooks.

in short space in Turk, "Comparative Negligence on the March,” 28 Cih-Kent L. Rev.
189, 234-230 (1950).

68 Executive Report No. 4, Senate, 76th Cong., 1st sess. (1939).

814 Benedict, American AuMiiiAtTv, 6th ed., 4, 49, 262 (1941).

05The apportionment rule was not limited to collision cases. The Steamer Max
Morris, 137 U.S. 1, 11 S.Ct. 29 (1890); The Scandanavin, (D.C. Me. 1907) 156 F. 403.

88The Explorer, (D.C. La. 1884) 20 F. 135; Olson v. Flavel, (D.C. Ore. 18S8) 34 F.
477; The Mystic, (D.C. N.Y. 1890) 44 F. 398; Cricket S.S. Co. v. Parry, (2d Cir. 1920)
263 F. 523.

87 See text infra nt notes 110-119.

88 See text infra nt notes 120-121.

80 See text infra nt notes 124, 189-190.

80 Sec text infra nt notes 146-151, 191-192.

«» Fla. Stat. Ann. (1944) 8§768.06, enacted in 1887.

88Md. Acts 1902, c. 412.

83 Now La. Civ. Code (Dart. 1945), art. 2323: "The damage caused is not always
estimated at the exact value of the thing destroyed or injured; it may be reduced according
to circumstances, if the owner of the thing has exposed it impnidently,”

«* Fleytas v. Pontchartrnin 1\. Co., 18 La. 339 (1841); Myers v. Perry, 1 La. Ann. 372
(1846); Belle Alliance Co. v. Texas & Pac. R. Co., 125 La. 777, 51 S. 846 (1910); Orlo-
lano v. Morgan's L. & T. R. S. Co.. 109 La. 902, 33 S. 914 (1903); Burvant v. Wolfe,
126 La. 787, 52 S. 1025 (1910); Legendre v. Consumers’ Seltzer & M.W . Co., 147 La.
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Tlie apportionment of damages was first brought home to most of
the c"untry in 1908 by the Federal Employers® Liability Act,0 which
applied to all negligence actions, in the federal or state courts, for
: juries to railroad employees engaged in interstate commerce. It
was, of course, an outcome of the prolonged labor agitation, and itpre—

ceded by only a few years the wave of workmen compensation acts.
It contained the following provision:07

“In all actions hereafter brought against any such common
carrier by railroad under or by virtue of any of the provisions of
this chapter to recover damages for personal injuries to an em —
ployee, or where such injuries have resulted in his death, the fact
that the employee may have been guilty of contrilutory negli-
fence shall not bar a recovery, but the damages shall be diminished

y the jury in proportion to the amount of negligence attributable
to such employee; Provided, That no such employee who may
be injured or killed shall be held to have been guilty of contribu—
tory negligence in any case where the violation by such common
carrier of any statute enacted for the safety of employees con—
tributed to the injury or death of such employee."

The example of the Federal Employers’Liability Act set off a flood
of labor legislation of the same general kind. The apportionment pro—
vision was incorporated by reference® into the Jcncs Act and the
Merchant Marine Act, enacted in 1915 and 192U, and applicable
to injuries to maritime employees. The provision was repeated in
substance in a scries of state "employers®™ liability acts,” cover.ng rail-

120, 84 S. 517 C1920); Inman v. Silver Fleet of Memphis, (La. App. 1937) 17'i S. 435;
Mason v. Price, (La. App. 1947) 32 S. (2d) 853. Sec Malone, "Comparative Negligence—

Louisiana’s Forgotten Heritage,” 6 La. L. Ruv. 125 (1945); Ilillycr, "Comparative Negli-
gence in Louisiana,” 11 Tiilanh L. Ruv. 112 (1936).

O« 35 Stat. L. 66 (1908), now 45 U.S.C. (1946) 8851-60.

oo The first statute passed, in 1906, was held unconstitutional because it included
railroad employees engaged in inlrastate commerce. Employers’ Liability Cases, 207 II1.S.
463, 28 S.Ct. 141 (1908). With the change made, the second statute was held constitu-
tional in the Second Employers’ Liability Cases, 223 U.S. 1, 32 S.Ct. 169 (1912).

07 35 Stat. L. 66 (1908), 45 U.S.C. (1946) 853.

08 The history of the act is'reviewed in The Arizona v. Anclich, 298 U.S. 110, 56
S.Ct. 707 (1936).

coMarch 4, 1915, c. 153, 820. 38 Stat. L. 1185; June 5, 1920, c. 250, 833. 41 Stat. L.
1007; now 46 U.S.C. (1946) 8688. Applied in Stewart v. United States Shipping Hoard
li.F. Corp., (D.C. N.Y. 1925) 7 F. (2d) 676; Johnson v. United States. (D.C. N.Y. 1934)
7 F. Sitpp. 133; Socony-Vacuum Oil Co. v. Smith, 305 U.S. 424, 59 S.Ct, 262 (1939);
Beadle v. Spencer, 298 U.S. 124, 56 S.Cr. 712 (1936); Cleveland-ClilFs Iron Co. v. Mar-
tini, (6th Cir. 1938) 96 F. (2d) 632; Destochers v. United States, (2d Cir. 1939) 105 F.
(2d) 919; McCauley v. Pacific Atlantic S.S. Co., 167 Ore. 80, 115 P. (2d) 307 (1941);
Brown v. Intcrconutnl Fisheries, 34 Wash. (2d) 48, 207 P. (2d) 1205 (1949); Alexander

v. Philadelphia Ceiling & Stevedoring Co., (D.C. Pa. 1951) 99 F. Supp. 178.
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The legislation soon spread beyond the labor field. The appor—
tionment provision was repeated in a 1920 federal statute8d covering
any death on the high seas. In Florida8® and lowaQ0 the provision
was made applicable toany injury inflicted by a railroad. In Virginiadl
ithas been applied to accidents at crossings arising out of the railroads
failure to give the required signals; and an old Tennessee statute®
has been given the same effect by construction. Several other states®
have enacted apportionment provisions which apply to labor or to rail—
road cases with limitations as to the extent of the plaintiff"s negligence,
to be considered below. Finally, Mississippi adopted in 1910 a general
actOL applying apportionment to all actions for personal injuries, and
expanded itin 1920 to include damages to property.% Mississippi thus
became the first, and is still the only, state to establish apportionment
as a general rule. A similar general act isnow in force in the Canal

Zone. 0

88Match 30, 1920, c. Ill, 86, 41 Stat. L. 537, now 46 U.S.C. (1946) 766.

80 Fla. Stat. Ann. (1944) 8768.06. Applied in Dina v. Seaboard Air Line R. Co., 90
Fla. 558, 106 S. 416 (1926); Florida East Coast R. Co. v. Townsend, 104 Fla. 362, 140
S. 196 (1932), on rehearing 104 Fla. 371, 142 S. 909 (1932); Atlantic Coast Line R.
Co. v. Britton, 109 Fla. 212, 146 S. 842 (1933); Atlantic Coast Line R. Co. v. Pidd, (5th
Cir. 1952) 197 F. (2d) 153.

80lowa Code (1946) vol 2, p. 1843, Civil Proc. Rule 97.

OlVa. Code Ann. (1942) 83959. Applied in State fit City Bank & Trust Co. v.
Norfolk fir VV. R. Co., 144 Va. 185, 131 S.E. 331 (1926); Southern R. Co. v. Johnson,
151 Va. 345, 146 S.E. 363 (1929); Norfolk & VV.R. Co. v. Manly, 152 Va. 783, 148 S.E.
839 (1929); Norfolk & VV. R. Co. v. White, 158 Va. 243, 163 S.E. 530 (1931); Southern
R. Co. v. Whctzel, 159 Va. 796, 167 S.E. 427 (1933); Chesapeake & O. R. Co. v. Pulliam,
185 Va. 908, 41 S.E. (2d) 54 (1947). This has no application when the signals are
given. Norfolk & W. R. Co. v. Epling, 189 Va. 551, 53 S.E. (2d) 817 (1949).

82Tenn. Code Ann. (Williams, 1934) §2628-30, enacted in 1855. It was construed
and applied to Railroad v. Walker, 11 Meisk. (58 Tetin.) 383 (1872); Nashville ScC. R.
Co. v. Nowlin, 1 Lea (69 Tcnn.) 523 (1878); Tennessee Central R. Co. v. Page, 153
Tenn. 84, 282 S.W . 376 (1926); Tennessee Cential R. Co. v. Binklev, 127 Tcnn. 77, 153
S.W. 59 (1912); Illinois Central R. Co. v. Sigler, (6th Cir. 1941) 122 F. (2d) 279;
Southern R. Co. v. Kogcr, (6th Cir. 1915) 219 F. 702.

83 Sec text infra at notes 108-173.

Ol Miss. Laws (1910) c. 135. Held not applicable to properly damage inKrebs v.
Pascagoula St. R. fit P. Co., 117 Miss. 771, 78 S. 753 (1918).

8RMiss. Laws (1920) c. 312. 'flic amended act is now Miss. Code Ann. (1942)
81454, reading as follows: "In all actions hereafter brought for personal injuries, or where
such injuries have resulted in death, or for injury to property, the fact that the person in-
jured, or the owner of the property, or person having control over the property may have
been guilty of contributory negligence shall not bar a recovery, but damages shall be dimin-
ished by the jury in proportion to the amount of negligence attributable to the person
injured, or the owner of the property, or the person having control over the property.

Applied in Natchez fit S.R. Co. v. Crawford, 99 Miss. 697, 55 S. 596 (1911); Yazoo
fit M.V. R. Co. v. Cnrroll, 103 Miss. 830, 60 S. 1013 (1913); Yazoo fit M.V. R. Co. v.
Williams, 114 Miss. 236, 74 S. 835 (1917); Tallahala Lumber Co. v. Holliman, 126
Miss. 308, 87 S. 661 (1921); SeifTermau v. Leach, 161 Miss. 853, 138 S. 563 (1932);

Illinois Cent. R. Co. v. Humphries, 174 Miss. 459, 164 S. 22 (1935).
88 Canal Zone Civ. Code (1934) 8§977. Applied in Panama R. Co. v.Davis, (5thCir.

1936) 82 F. (2d) 123.
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Except where the statute itelf provides some limitation, these
acts are held to require apportionment of the damages even though the
plaintiffs negligence is equal to or greater than that of the defendant,
and even though the one is considered “gross” and the other "slight.”07
The apportionment must he made ifnegligence of both parties is found,
and it is error not to instruct the jury to make i1t08 Although there
isa great deal of rather casual and careless language to the effect that
the plaintiff’s recovery must be diminished to the extent that his negli—
gence has been "causal,” or has "contributed” to his injury,00 there
seems to he little doubt that, once causation is found, the apportion—
ment must be made on the basis of comparative fault rather than com —
parative contribution.100 It is generally agreed, except for two de-

Yazoo & M.V. R. Co. v. Carroll, 103 Miss. 830, 60 S. 1013 (1913); Louisville &
N. R. Co. v. VVcne, (7th Cir. 1913) 202 F. 887; New York C. & St. L. R. Co. v. Niebel,
(6th Cir. 1914) 214 F. 952; Pennsylvania Co. v. Cole, (6tl» Cir. 1914) 214 F. 948;
Templeton v. Charleston & YV.C. R. Co., 117 S.C. 44, 108 S.E. 363 (1921); Hines v.
Sweeney, 28 YVyo. 57, 201 P. 165 (1921); Gregory v. Seaboard Air Line R. Co., 142 Vn.
750, 128 S.E. 272 (1925); Humphreys v. East St. L. & S. R. Co., 253 111 App. 450
(1929); Crosby Lumber Sc Mfg. Co. v. Durham, 181 Miss. 559, 179 S. 285 (1938). See
also Yazoo & M.V. R. Co. v. Williams, 114 Miss. 236, 74 S. 835 (1917), where a verdict
of $12,000 was reduced to $5,000 by way of apportionment.

83 Norfolk Sc Western R. Co. v. Earnest, 229 U.S. 114, 33 S.Ct. 654 (1913); Seaboard
Air Line R. Co. v. Tilghman, 237 U.S. 499, 35 S.Ct. 653 (1915); Atchison, T. & S.F. R.
Co. v. Ballard, (5th Cir. 1940) 108 F. (2d) 768; Sherry v. Pennsylvania R. Co., 248 App.
Div. 439, 290 N.Y.S. 17 (1936).

"1.i i.iscs of this character, where the evidence justifies a finding that both defendant
and plaintiff were guilty of negligence contributing to the accident, the jury should be
carefully instructed concerning the ride of comparative negligence established by the Fed-
eral Statute. It is the duty of the jury first to determine whether or not the defendant was
guilty of carnal negligence, for if that issue is determined against the plaintiff there enn
be no recovery. If the issue of the defendant’'s negligence is determined in favoi of the
plaintiff, then the jury should consider whether or not lie, too, was guilty of negligence
dirccdy contributing to the happening of the accident, and, if they decide that issue against
the plaintiff, then, looking nt the combined negligence of the plaintiff and defendant as a
whole, and using their best judgment based on the evidence before them, the next mate-
rial subject for the jury to consider is in what ratio should this combined negligence be
distributed between the parties to the accident; in other words, how much, or what pro-
portion, of the whole blame, or fault, should he attributable to each. After this problem
is solved, the jury must determine the amount of the damages suffered through the com-
bined negligence, and deduct therefrom a proportion corresponding with the share of neg-
ligence charged by them against the plaintiff, ... to be awarded us damages 10 the plain-
tiff. W'c do not mean to say that the method just outlined is the only way in which a
jury may proceed to reach its conclusions in the trial of causes involving comparative negli-
gence, but rather sitnply to indicate an orderly manner for considering nnd determining
such cases." Waina v. Pennsylvania Co., 251 Pa. 213 nt 221, 96 A. 461 (1915).

This is the best statement of the instruction to the jury the writer has found.

oo See for example Waterford Lumber Co, v. Jacobs, 132 Miss. 638, 97 S. 187 (1923);
Solomon v. Continental Baking Co., 172 Miss. 388, 160 S. 732 (1935); Avcnt v. Tucker,
188 Miss. 207. 194 S. 596 (1940); Engebrecht v. Bradley, 211 Wis. 1, 247 N.W . 451
(1933).

100 See cases cited infra note 112.
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cisions that obviously blundered, 101 that the recoverable damages must
be reduced in the proportion which the plaintiff's fault, or the extent of
his departure from the required standard of conduct, bears to the total
fault of plaintiff and defendant; and not in the proportion which the
one bears to the other, or to the extent of the difference between them.
Thus where the plaintiffs estimated negligence is found to be 20%
of the total, and the defendant® 80%, the plaintiff must recover 80%
of his damages, and not 75% or 60%. 10"

When one seeks to discover from the appellate decisions some
clue as to what juries actually do under the instruction to divide the
damages, the information to be gleaned is disappointingly meagre.
The cases are rather dismal reading. Normally there are a number of
assignments of error, and tbe one relating to apportionment complains
of some alleged vice in the instruction, which is corrected, or found
not to exist, or not to be prejudicial. Where the amount of the award
is challenged directly, the court often decides that contributory negli—
gence was not so clearly established that it can say as a matter of law
that the jury was wrong in failing to apportion at all;i0* or that the
figure found is not so clearly the maximum justified by tbe evidence
of damages as to indicate that the jury did not follow the instruction.14

In Palucznk v. Jones, 20!) Wis. 640 at 643, 245 N.W . 655 (1932), it was said
that the plnintiiF's damages must I>e diminished . . . "in such ratio os his negligence hears
to the other’s.” In Cameron v. Union Automobile Ins, Co., 210 Wis. 659, 246 N.W.
420, 247 N.W . 453 (1933), this statement was withdrawn, nnd it was made clear that
the reduction must he in proportion to the combined negligence. ACGJH', Engebrecht v.
Bradley, 211 Wis. 1, 247 N.W . 451 (1933).

In Patterson v. Kerr, 127 Neb. 73, 254 N.W . 704 (1934), where the ratio was found
to he 1 to 6, it was said that the damages must he reduced hy The case is out of line
with Morrison v. Scotts Bluff Coiuity, 104 Neb. 254, 177 N.W. 158 (1920), and Sgroi
v. Yellow Cab 6¢c Baggage Co., 124 Neb. 525, 247 N.W . 355 (1933), which make it
clear that the reduction must he by \/t-

H>a Norfolk 6c Western R. Co. v. Earnest, 229 U.S. 114, 33 S.Ct. 651 (1913); Wains
v. Pennsylvania R. Co,, 251 Pa. 2!”, 96 A. 461 (1915); Attest v. Columbia 6 P.S. R.
Co., 89 Wash. 609, 154 P. 1100 (1916); Newkirk v. Pryor, (Mo. App. 1916) 183 S.W.
682; Payne v. Lind, 106 Ohio St. 14, 138 i E. 366 (1922); Louisville &N. R. Co. v.
Beck, 196 Ind. 238, 145 N.I'.. 886, 147 N.E. 776 (1925); Cameron v. Union Automobile
Ins. Co.. 210 Wis, 659, 246 N.W . 420, 247 N.W . 453 (1933); Sgroi v. Yellow Cab 6ér
Baggage Co., 124 Neb, 525, 247 N.W . 355 (1933); Goodman v. Chicago, 11 & Q. R,
Co., 288 111 App. 320, 7 N.E. (2d) 393 (1937); Buchanan v. Chicago 6&c N.W . R. Co.,
(7th Cir. 1947) 159 F. (2d) 576.

101 See, for example, among many cases, Jackson v. Rutledge, 188 Ind. 415, 122 N.E.
579 (1917); Union Puc. 11. Co. v. Hadley, 246 U.S. 330, 38 S.Ct. 318 (1918); Matthews
v. Atchison, T. & S.F. R. Co., 54 Cal. App. (2d) 549, 129 P. (2d) 435 (1942); Missouri
Pnc. R. Co. v. Zolliecoffer, 209 Ark. 559, 191 S.W . (2d) 587 (1946); Ericksen v. South-
ern Pnc. R. Co., 234 P. (2d) 279 (Cal. 1951); Price v. McNeill, 237 lowa 1120, 24 N.W .
(2d) 464 (1946); Ericksen v. Southern Pucific Co., (Cal. 1952) 246 P. (2d) 642.

,(M See for example, among many cases, Louisville & N. R. Co. v. Wcne, (7th Cir.
1913) 202 F. 887; Rurkc v. Chicago 6c N.W. IL Co., 131 Minn. 209, 154 N.W . 960
(1915); C.odby v. Wilson, 203 IIl. App. 612 (1916); Ruppcll v. New York Central R.
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In these cases it is quite clear that the court simply does not know what
the jury did, and in some instances it has said so frankly.105

There are, however, a good many cases in which the contributory
negligence has been clear as a matter of law, and the sum awarded so
definitely equal to the maximum which the evidence would justify"
that there could be no doubt that the jury did not make the apportion—
ment. Occasionally a new trial has been ordered;100 more commonly
a remittitur.107 It is difficult to escape the impression that the number
of these cases is disproportionately large, and greatly exceeds what is
normally to be expected on tbe issue of damages alone. They appear
to lend a great deal of support to the assertion that the jury isnot always
to be trusted, with an injured man before it, to follow instructions and
divide the damages, even where the plaintiff is undoubtedly at fault.
They suggest that there must be many more cases in which the appor—
tionment should have been made but was not in fact made, and the

Co., 171 App. Div. 832, 157 N.Y.S. 1095 (1916); Ames v. Western Pac. R. Co., 48
Nev. 78, 227 P. 1009 (1924); Norfolk & W . R. Co. v. White, (Va. 1931) 160 S.E. 218;
Texas St N.O. R. Co. v. McGinnis, 130 Tex. 338, 109 S.W . (2<1) 160 (1937) ofTinning
(Tex. Civ. App. 1935) 81 S.W. (2d) 200; Tampa Electric R. Co. v. llarJy, 139 Pla. 142,
190 S. 478 (1939); Katela v. Baltimore ft Ohio R. Co., (6th Cir. 1939) 104 F. (2d)
842; Powell v. Proctor, 143 I’la. 153, 196 S. 419 (1940); Metz v. Southern Pac. Co.,
(Cal. 1942) 124 P. (2d) 670.

,0sSce for exnmple New York Central & H.R. R. Co. v. Ranker, (2d Cir. 1915) 224
F. 351; Katela v. Baltimore & Ohio R. Co.. (6th Cir. 1939) 104 F. (2d) 842.

100 Atlantic Coast Line R. Co. v. Hoitbs, 71 Fla, 109, 70 S. 939 (1916); ScilTcrman
v. Leach, 161 Miss. 853, 138 S. 563 (1932). Sec nlso Norfolk & W. R. Co. v. Hardy,
152 Vn. 783, 148 S.E. 839 (1929), where there was testimony of jurymen that they did
not apportion.

107 See, for example, among many ensss, Cain v. Southern R. Co., (D.C. Tcnn. 1911)
199 I°. 211; Atlantic Coast Line R. Co. v. Weir, 63 Fla. 69, 58 S. 641 (1912); Pyles v.
Atchison, T. ft S.F. R. Co., 97 Knn. 455, 155 P. 788 (1916); Yazoo ft M.V. R. Co. v.
Williams, 114 Miss, 236, 74 S. 835 (1917); Florida East Coast R. Co. v. Meachatn, 77
Fla. 701, 82 S. 232 (1919); Atlantic Coast Line R. Co. v. Conant, 79 Fla. 668, 81 S. 688
(1920); Tallnhnla Lumber Co. v. Holliman, 125 Miss. 30S, 87 S. 661 (1921); Louisville
fit N. 1I\. Co. v. Harrison, 81 Fin. 497, 94 S. 382 (1922); Tampa Elecitic Co. v. Litnpus,
83 Fla. 537, 91 S. 559 (1922); Johnson v. Union Pac. R. Co., Ill Neb. 1%, 196 N.W.
140 (1923); Edward Hines Yellow Pine Trustees v. Holley, 142 Miss. 241, 106 S. 822
(1926); Tampa Electric Co. v. Knowles, 91 Fla. 1032, 109 S. 219 (1926); Atlantic Coast
Line 11. Co. v. Watkins, 97 Fin. 350, 121 S. 95 (1929); Seaboard Air Line R. Co. v.
vvnttin, 103 Fla. 477, 137 S. 719 (1931); Key West Electric Co. v. Higgs, 118 Fla. 11,
136 S. 639 (1931); Tampa Electric Co. v. Bryant, 101 Fla. 204, 133 S. 887 (1931);
Florida Fast Coast 11. Co. v. Townsend, 104 F'la. 362, 140 S. 196, on rehearing 104 Fla.
371, 142 S. 909 (1932); Atlantic Coast Line R. Co. v. Fogleman, (F'la. 1934) 158 S. 108;
Gulf & S.1. Il. Co. v. Rond, 181 Miss. 254, 179 S. 355, 181 S. 741 (1938); E. L.. Bruce
Co. v. llrnmlett, (Miss. 1939) 188 S. 532; Louisville Sc N. 11 Co. v. Grizzard, 238 Ala.
49, 189 S. 203 (1939); Fee,at, v. Lykc* Bros. $.S. Co., 198 La. 312, 3 S. (2d) 632 (1911);
Missouri Pac. R. Co. v. Haiglcr, 203 Ark. 801, 158 S.W. (2d) 703 (1944); Gulf Refin-
ing Co. v. Brown, 196 Miss. 131, 16 S. (2d) 765 (1944); Missouri Pae. R. Co. v. Ynn-
dell, 209 Ark. 569, 191 S.W. (2d) 592 (1916); Atlantic Coast Line H. Co. v. Mangutn,
250 Ala, 431 34 S. (2d) 848 (1948).
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court ispowerless to interfere because itdoes not know or cannot prove
what has happened. At least the confessed ignorance, in so many
cases, of what the jury has done gives a great deal of color to that claim.

The fear of such misbehavior of the jury has played a considerable
part in the limitations which a number of the states have placed upon
the application of their apportionment acts. They are all more or less
obvious compromises between contesting groups in the legislature,
which go partof the way along the road to apportionment, but endeavor
to stop short at some point where the distrust of the jury becomes acute,
or where agreement can be reached. They are, in other words, political
in character; and like most political compromises, they are remarkable
neither for soundness in principle nor success in operation.

"Sligt’ and "Gross'' Negligence

The oldest of these restrictions is that the damages shall be divided
only where the negligence of the plaintiff is found to be "sligt,"™ and
that of the defendant greater in comparison. The [limitation traces
back to the old idea that there are “degrees” of negligence, which de—
veloped in England in the law of bailments,108 and still is applied in
bailment cases by a number of American courts.100 Shortly after the
middle of the nineteenth century the Supreme Court of Illincis ex—
tended this idea to a case of personal injury at the hands of a rail—
road,110 and from that decision developed the doctrine that the negli—
gence of tbe plaintiff would not bar his recovery if itwas "slight,” in
the sense of "a degree of negligence less than a failure to exercise
ordinary care,”l11 while the negligence of the defendant was “gross”
in comparison.112 No attempt was made to divide the damages under
this "comparative negligence” rule, and where itwas applied the effect
was full recovery by the plaintiff.

108Coggs v. Bernard, 2 Ld. Raym. 909, 92 Eng. Rep. 107 (1704); Jonhs, Essay on
rim Law oti Bailmunts, 3d cd., 1-36 (1828). Sec Elliott, "Degrees of Negligence,” 6
So. Cal. L. Ruv. 91 at 107-122 (1932).

loo See, for example, Altman v. Aronson, 231 Mass. 588, 121 N.E. 506 (1919);
Lyons First Nat. Rank v. Ocean Nat. Rank, 60 N.Y. 278, 19 Am. Rep. 181 (1875); Dud-
ley v. Camden St P.P. R. Co,, 42 N.J.L.. 25, 36 Am. Rep. 501 (1880); Cadwcll v. Pen-
insular State Rank, 195 Mich. 407, 162 N.W. 89 (1917).

110 Galena St Chicago Union R. Co. v. Jacobs, 20 Ili. 478 (1858).

m Wubjsh, St. L. S P. R. Co. v. Moran, 13 111 App. 72 nt 76 (1833). Recovery
was denied if the plaintiff If d failed to exercise "ordinary care.” City of Chicago v. Steams,
105 111 554 (1883); Sclm.idt v. Chicago St N.W. R. Co., 83 111 405 (1876); Uund v.
Gceicr, 72 111 393 (1874); Grand Tower M. St T. Co. v. Hawkins, 72 IIl. 386 (1874);
St. Louis St S.E. Il. Co. v. Brit/., 72 111 256 (1874).

tut Recovery was nlso denied if the plaintiff's negligence was found to equal that of
the defendant. Indianapolis St St. L. R. Co. v. Evans, 88 111 63 (1878).
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The result was that for some thirty years the courts of Illinois
were filled with cases which fought out the issue of "slight” and
"gross,”113 in tire midst of a turmoil of confusion.114 As amere matter
of definition the distinction proved to be unworkable, and it broke
down under the sheer weight of the difficulty of applying the bailment
rule to the complications of other negligence cases,110 the multitudinous
appeals, and the high proportion of reversals because of some error of
tbe trial court.110 Finally the Illinois court lost all patience, and pro—
ceeded to whitde away the doctrine,117 and at last to do away with it
entirely.118 No trace of itremains in that state.118 Kansas, in the
eighties, followed exacdy the same padi, attempting the same experi—
ment with "slight” and "gross” negliger "g120 and repudiating it in
the same way.121 Early ventures in the same direction in Oregon, 122
Wisconsin, 123 and Tennesseel?1 d &d more or less by default.

113 See, among many other cases, St. Louis A. S'JT.H. R. Co. v. Todd, 36 111 409
(1865); Chicago, 13 83(;). R. Co. v. Payne, 59 DI. 534 (1871); lllinois Cent. R. Co. i.
Cragin, 71 111 177 (1873); Illinois Cent. R. Co. v. Hall, 72 111 222 (1874); Chicago &
A. R. Co. v. Mock, 72 111 141 (1874); lllinois Cent. R. Co. v. Hammer, 72 111 347
(1874); Illinois Cent. R. Co. v. Goddard, 72 111 567 (1874); Schmidt v. Chicago 8:N WL
R. Co., 83 111 405 (1876); Illinois Cent. R. Co. v. Hammer, 85 111 526 (1877); Wabash
R. Co. v. I-lenks, 91 111 406 (1879).

n-i Described in Chicago, B. & Q. R. Co. v. Johnson, 103 111 512 (1882); Chicago,
R.I. & P. 11. Co. v. Hamler, 215 111 525, 74 N.E. 705 (1905).

1,n Green, ‘“lllinois Negligence Law,” 39 IIl. L. Ili'v. 36 at 51 (1944), suggests the
further reason that the Rrcat increase in cases of injuries to employees would have resulted
in heavier liability on employers than the courts were willing to impose. Elliott, "Degrees
of Negligence,” 6 So. Cat.. L. Rev. 91 at 136 (1933), suggests also the very hostile recep-
tion of the Illinois doctrine nt the hands of other courts and text writers. There is an
excellent review of the whole history in Malone, "The Formative Era of Contributory
Negligence,” 41 Il1l. L. Rnv. 151 (1946).

510 An extended, but incomplete, list of such reversals is found in Calumet Iron 8:
Steel Co. v. Martin, 115 111 358, 3 N.E. 456 (1885).

Calumet Iron St Steel Co. v. Martin, 115 IIl. 358, 3 N.E. 456 (1885); Chicago &
E.l. R. Co. v. O’Connor, 119 IIl. 586. 9 N.E. 263 (1887); Chicago, 11 S:Q. R. Co. v.
Wnmer, 123 111 38, 14 N.E. 206 (1887); Village <* Mansfield v. Moore, 124 111 133,
16 N.E. 246 (1888).

IIH Lake Shore S'IM.S. R. Co. v. llessions, 150 IIl. 546, 37 N.E. 905 (1894).

110 City of Lanark v. Dougherty, 153 111 163, 38 N.E. 892 (1894); Cicero St. R.
Co. v. Meixner, 160 111 320, 43 N.E. 823 (1896); City of Macomb v. Holcomb, 205 111
643, 69 N.E. 79 (1903); Chicago, R.I. &P. R. Co. v. Hamler, 215 IIl. 525, 74 N.E. 705
(1905); Kricger v. Aurora, E. SIC. R. Co., 242 111 541, 90 N.E. 266 (1909).

120 Sawyer v. Sauer, 10 Kan. 466 (1872); Pacific R. Co. v. Houts, 12 Kan. 328
(1873); Union Pac. R. Co. v. Henry, 36 Kan. 565, 14 P. 1 (1883); Wichita S:W. R.
Co. v. Davis, 37 Kan. 743, 16 P. 78 (1887).

Atchison, T. &S.F. R. Co. v. Morgan, 31 Kan. 77 at 80, 1 P. 298 (1883);
Missouri Pac. 11. Co. v. Wulters,'78 Kan. 39, 96 P. 346 (1908); Atchison, T. & S.F. R.
Co. v. Henry, 57 Kan. 154, 45 P. 576 (1896); Snyeg v. Kansas City Gas & Electric Co.,
156 Kan. 65, 131 P. (2d) 648 (1942).

122 Requeue v. People’s Transp. Co., 2 Ore. 200 (1867); llolstine v. Oregon & Cal.
R. Co., 8 Ore. 163 (1879). But in Hamerlynck v. Banfield, 36 Ore. 436, 59 P. 712
(1900), without reference to the earlier cases, the court stated the common law contribu-
tory negligence rule, which has been followed ever since.

123 In Stuckc v. Milwaukee & Miss. R. Co., 9 Wis. 202 (1859); Dreher v. Town of
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Nevertheless, when proposals for the apportionment of damages
reached the legislatures, the memory of these old common law fiascoes
remained to suggest a possible basis for compromise. As a result the
railroad employers” liability acts of the District of Columbia,1% Ne —
braska,120 and Ohio,127 as well as broaden labor acts in Alaska,128
Californial?® and Ohio, 130 carry provisions for apportionment only if
the plaintiffs negligence is found to be “slight,” so that the defendantl
is 'gross” in comparison. The same was true of a Wisconsin statute,13l
now repealed,12which covered injuries inflicted )y a railroad. In 1913

Fitchburg, 22 Wis. 643 (1868); Hammond v. Town of Mukwa, 40 Wis. 35 (1876);
Griffin v. Town of Willow, 43 Wis. 509 (1878); and Ditbemer v. Chicago, M. & St. P.
R. Co., 47 Wis. 138, 2 N.W. 69 (1879), it was said that slight negligence, defined as
wan! of extraordinary care, would not bar the plaintiff's recovery. But in Potter v. Chicago
& N.W. R. Co., 21 Wis. 377, 94 Am. Dec. 548 (1867), and Cunningham v. Lyness, 22
Wis. 236 (1867), it was held that any way of ordinary care, however slight, would be a
bar; and in Bolin v. Chicago, St. P. M. & O. R. Co., 108 Wis. 333, 84 N.W . 446 (1900),
the court, after reviewing the cases, rejected the whole idea of comparative negligence.

121 Whirley v. Whiteman, 1 Head (38 Tcnn.) 610 at 623 (1858); East Tenn. R.
Co. v. Fain, 12 Lea (80 Tenn.) 35 at 40 (1883); East Tenn. R. Co. v. Gurley, 12 Lea
(80 Tenn.) 46 at 55 (1883). In East Tenn. V. ft G. R. Co. v. Hull, 88 Tcnn. 33, 12
S.W. 419 (1889), the court expressly repudiated the idea of comparative negligence, and
explained that it had been talking about "remote” negligence and proximate cause. Sec
text infra at notes 189-192.

126 D.C. Code (1940) tit. 44, 8402.

i2tNeb. Rev. Stat. (1943) 874-704. Applied in Missouri Pac. R. Co. v. Castle, (8th
Cir. 1909) 172 F. 841, affirmed and held constitutional in 224 U.S. 541, 32 S.Ct. 606
(1912). See Jackson v. Chicago, R.lI. ft P. R. Co., (8th Cir. 1910) 178 F. 432; Chicago,
R.l. ft P. 11. Co. v. Wright, 239 U.S. 548, 36 S.Ct. 185 (1915).

127 Ohio Gen. Code Ann. (Page, 1945) §9018. Applied in Baltimore ft Ohio R. Co.
v. McTcer, 55 Ohio App. 217, 9 N.E. (2d) 627 (1936); Detroit ft T.S.L. R. Co. v.
Scigel, (Ohio App. 1926) 153 N.E.870; lloss v. Hocking Valley R. Co., 40 Ohio App.
447, 178 N.E. 852 (1931); Norfolk ft VV. R. Co. v. Riggs, (6th Cir. 1938) 98 F. (2d)
612; Erie 11 Co. v. White, (6th Cir.1911) 187 F. 556.

728 Alaska Comp. Laws Ann. (1949) 843-2-52, applicable to certain hazardous occu-
pations.

120 Cal. Labor Code (1937) 8§2801, applicable to all employees. Applied in Lassen
v. Southern Pac. Co., 173 Cal. 71, 159 P. 143 (1916); Tubbs v. Stone & Webster Const.
Co., 30 Cal. App. 705, 159 P. 242 (1916); Bruce v. Western Pipe ft Steel Co., 177 Cal.
25, 169 P. 660 (1917); Scherer v. Danzigcr, 178 Cal. 253, 173 P. 85 (1918). See
Mantonyn v. Bratlic, (Cal. App. 1948) 190 P. (2d) 996, reversed on other grounds in 33
Cal. (2d) 120, 199 P. (2d) 677 (1948); Edwards v. 1llollywood Canteen, 27 Cal. (2d)
802, 167 P. (2d) 729 (1945).

130 Ohio Gen. Code Ann. (Page, 1945) §6245-1, applicable to all employees. Applied
in Standard Steel Tube Co. v. Prusakicueicz, 33 Ohio C.C. 133 (1911), affirmed in 87
Ohio St. 472, 102 N.E. 1131 (1911); McKee v. New lIdea, Inc.,, (Ohio App. 1942) 44
N.E. (2d) 697; Zeis v. Kacchcle, 29 Ohio App. 54, 163 N.E. 42 (1927); sec McMyler
Mfg. Co. v. Mehnke, (6th Cir. 1913) 209 F. 5; Bartson v. Craig, 121 Ohio St. 371, 169
N.E. 291 (1929).

737 Wis. Stat. (1949) 8192.29(6). Applied in Gordon v. Illinois Cent. R. Co., 168
Wis. 244, 169 N.W . 570 (1918); Clark v. Chicago, M., St. P. ft P. R. Co., 214 Wis.
295, 252 N.W . 685 (1934).

732 In 1951, as in conflict with Wisconsin’s broader apportionment act (infra, text at
note 156). See Lipscomb, "Comparative Negligence," IrS. L.J. No. 344, 667 at 674
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Nebraskal33 extended this to divide the damages, subject to the same
limitation, in all actions for personal injuries or damage to property;
and in 1941 tbe Nebraska act was copied in South Dakota.134

The result of the limitation has been to a considerable extent a
repetition of the Illinois experience. Appeals have multiplied, inwhich
the court is asked to decide whether particular conduct of the plaintiff
is, under the circumstances, more than “slight” negligence. "Slight” is
the key word, since it is agreed that if the plaintiff's fault does not
meet that qualification, the greater negligence of the defendant stll
will not permit any recovery.13% The Nebraska court has refused to
define the term, saying that “any one of common sense knows that
slight negligence actually means small or little negligence, and gross
negligence means just what it indicates, gross or great negligence” ;130
and South Dakota has done little better, saying that slight negligence
means merely "ordinary negligence, small in quantum.”137

Counsel have not been slow to accept this invitation to argue the
isstle. The great majority of the appeals have resulted in a decision
that the contributor)” negligence was more than “slight,” and all re—
covery was barred even though the defendants negligence was the
greater of the two; so that the limitation has had the effect of restrict-
ing apportionment to a relatively small number of cases. Recovery

(Sept. 1951). It has been held that tbe railroad act was superseded by the broader statute
where the negligence of the plaintiff was more than slight. Hammer v. Minneapolis, St.
P. & S.S.M. R. Co., 216 Wis. 7, 255 N.W . 124 (1934).

183Neb. Rev. Stat. (1943) §25-1151: “In nil actions brought to recover damages to
a person or to bis property caused by the negligence of another, the fact that the plaintiff
may have been guilty of contributory negligence shall not bar a recovery when the con-
tributory negligence of the plaintilT was slight and the negligence of the defendant was
gross in comparison, but the Iantributory negligence of the plaintiff shall be considered
by the jury in the mitigation of damages in proportion to the amount of the contributory
negligence attributable to the plaintiff.”

Sec Wicbuseh, “Comparative Negligence in Nebraska,” 17 Neii. L.B. 68 (1938);
Baylor, "Comparative Negligence in Nebraska,” 10 S.D. B.J. 146 (1942).

131 S.D. Laws 1941, e. 160, p. 184.

733 Morrison v. Scotts Bluff County, 104 Neb. 254, 177 N.W . 158 (1920); Mitchell
v. Missouri Pac. R. Co., 114 Neb. 72, 206 N.W. 12 (1925); McDonald v. Wright, 125
Neb. 871, 252 N.W . 411 (1934); Krepcik v. Interstate Transit | ines, 152 Neb. 39, 40
N.W. (2d) 252 (1949), affirmed in 153 Neb. 98, 43 N.W. (2d) 609 (1950); Friese v.
Gulbrandson, 69 S.D. 179, 8 N.W. (2d) 438 (1913); Roberts v. Brown. 72 S.D. 479,
36 N.W. (2d) 665 (1949); Will v. Marquette, (S.D. 1949) 40 N.W. (2d) 396. Once
the plaintiff's negligence is found to be slight, the defendant's negligence need not be
“gross" in itself, but only greater in comparison with that of the plaintiff. Roby v. Anker,
151 Neb. 421, 37 N.W. (2d) 799 (1949).

The Nebraska act lias been held to apply where the defendant’'s negligence was
“gross" within the automobile guest statute. Landrum v. Roddy, 143 Neb. 934, 12 N.W .
(2d) 82 (1943), overruling Shcehy v. Abboud, 126 Neb. 554, 253 N.W . 683 (1934).

130 Monasmith v. Cosdcn Oil Co., 124 Neb. 327, 246 N.W . 623 (1933).

737 I'ricse v. Gulbrandson, 69 S.D. 179, 8 N.W . (2d) 438 (1943).
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has been denied, for example, where the plaintiff has failed to stop,
look and listen at a railroad crossing,13 or to lock or to stop or to see
what was visible at an intersection,10 or to drive at a reasonable
speed, 140 or at such a speed that he could stop within his range of
vision,141 or to reduce his speed at the appearance of a visible
danger,142 or to avoid a vehicle when crossing the street,143 as well

18sSeiffert v. Hines, 108 Neb. 62, 187 N.W. 108 (1922); HaffFke v. Missouri Pac.
R. Corp., 110 Neb. 125, 193 N.W. 257 0 923); S.anley v. Chicago. R.l. & P. R. Co., 113
Neb. 280, 202 N.W. 864 (1925); Tyson v. Missouri Pac. R. Co., 113 Neb. 504, 203
N.W. 560 (1925); Allen v. Omaha & S.L R. Co., 115 Neb. 221, 212 N.W. 428 (1927);,
Eggcling v. Chicago, R.I. & P. R. Co., 119 Neb. 229, 228 N.W. 361, 231 N.W. 152
(1929); Rogers v. Chicago, R.I. & P. R. Co., (8th Cir. 1930) 39 F. (2d) 601; Mundt v.
Chicago, R.l. & P. R. Co., 136 Neb. 478, 286 N.W. 691 (1939); Fischer v. Megan, 138
Neb. 420, 293 N.W. 287 (1940); Johnson v. Chicago & N.W. R. Co., 71 S.D. 132, 22
N.W. (2d) 725 (1946).

The issue was held to be for the jury in Traphagew v. Lincoln Traction Co., 110
Neb. 855, 195 N.W. 472 (1923); Raker v. Omaha & C.B. St. R. Co., 110 Neb. 246,
193 N.W. 341 (1923); Gordon v. lllinois Cent. R. Co., 168 Wis. 244, 109 N.W. 570
(1918); Clark v. Chicago, M. & St. P. K. Co., 214 Wis. 295, 252 N.W. 685 (1934).

iso McDonald v. Omaha & C.B. St. R. Co., 128 Neb. 17, 257 N.W. 489 (1934);
Nelson v. Plnutz, 130 Neb. 641, 265 N.W. 885 (1936); Bergendahl v. Rabelcr, 133 Neb.
699, 276 N.W. 673 (1937); Ritter v. Hering, 135 Neb. 1, 280 N.W. 231 (1938); Whit-
taker v. Hanifin, 138 Neb. 18, 291 N.W. 723 (1940); Klcment v. Lindcll, 139 Neb. 540,
298 N.W. 137 (1941); Kundert v. B. F. Goodrich Co., 70 S.D. 464, 18 N.W. (2d) 786
(1945); Flanagan v. Slattery, (S.D. 1951) 49 N.W. (2d) 27; Huckfeldt v. Union Pac. R.
Co., 154 Neb. 873, 50 N.W. (2d) 110 (1951).

The issue was held to be for the jury in Andcrbery v. Katz, 142 Neb.872, 8 N.W.
(2d) 207 (1943); Sgroi v. Yellow Cab & Baggage Co., 124 Neb. 525, 247 N.W. 355
(1933). Miscalculation of the speed of an approaching vehicle was held to be for the jury
in Burton v. Lincoln Traction Co., 106 Neb. 521, 184 N.W. 73 (1921); Coburn v.
Loctscher, 123 Neb. 407, 243 N.W. 127 (1932).

140 Anderson v. Altschuler, 125 Neb. 853, 252 N.W. 310 (1934). In Patterson V.
Kerr, 127 Neb. 73, 254 N.W. 704 (1934), the issue was held to he for the jury.

HilDickenson v. County of Cheyenne, 146 Neb. 36, 18 N.W. (2d) 559 (1945).
The issue was held to be for the jury in Day v. Metropolitan Utilities District, 115 Neb.
711, 214 N.W. 647 (1927); Monasmith v. Cosden Oil Co., 124 Neb. 327, 246 N.W.
623 (1933). In Pierson v. Jensen, 148 Neb. 849, 29 N.W. (2d) 625 (1947), the court
at first held this to be more than slight as a matter of law, but on rehearing, in 150 Neb.
86, 33 N.w. (2d) 462 (1948), vacated the decision and left the issue to the jury. In
Giles v. Welsh, 122 Neb. 164, 239 N.W. 813 (1931), and Audiss v. Peter Kiewit Sons
Co., (8th Cir. 1951) 190 F. (2d) 238, failure to see an object in the highway not too
clearly visible was held to be for the jury.

1@ stocker v. Roach, 140 Neb. 461, 300 N.W. 627 (1941); Chana v. Mannlcin,
141 Neb. 312, 3 N.W. (2d) 572 (1942); Donald v. Heller, 143 Neb. 600, 10 N.W.
(2d) 447 (1943); Doane v. Hoppe, 132 Neb. 641, 272 N.W. 763 (1987);Rcdwelski
v. Omaha & C.B. St. R. Co., 137 Neb. 681, 290 N.W. 904 (1940).

MBDodds v. Omaha & C.B. St. R. Co., 104 Neb. 692, 178 N.W. 258 (1920); Troup
v. Porter, 126 Neb. 93, 252 N.W. 611 (1934); Travinsky v. Omaha & C.B.Sr. R. Co.,
137 Neb. 168, 288 N.W. 512 (1939); Hughes v. Omaha & C.B. St. 11 Co., 143 Neb. 47,
8 N.w. (2d) 509 (1943); Halliday v. Raymond, 147 Neb. 179. 22 N.W. (2d) 614
(1946); cf. Chew v. Collin, 144 Neb. 170, 12 N.W. (2d) 839 (1944) (pedestrian on
sidewalk oblivious of car backing out of driveway).

The issue wns held to be for the jury in Francis v. Lincoln Traction Co., 10> Neb,
243, 183 N.W. 293 (1921); Belvillc v. Bondcsson, 130 Neb. 926, 266 N.W. 901 (1936);
Thompson v. Buchlcr, 147 Neb. 811, 25 N.W. (2d) 391 (1946).
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Comparative N eglicence

as in many other instances of rather ordinary negligence.14 At the
same time itisclear that "slight" isa matter of all the circumstances of
the particular case, so that there can be no definite rules; and there are
other casesl in which conduct of the same kind is held to present a

question for the jury. It is, of course, not at all surprising that the
appeals continue.

The Nebraska system does not inspire confidence in a stranger
to the state. It seems quite apparent that it leads to confusion, and t
excessive appeals; and that it results in apportionment in only a rela—
tively small fraction of the cases in which itshould be made.

Plaintiff's Negligence "Less" Than Defendant’s

A second type of limitation is that there can he apportionment
only when the plaintiffs negligence is found to be “less” than that of
the defendant, and that if it is equal or greater all recovery is barred.
This first appeared in Georgia. After some early language at common
law looking in the direction of apportionment,140 the Georgia Code
of 1860-62 introduced a provision, applicable only to personal injuries
or damage to property inflicted by a railroad,147 which required division

144 \Vcrt7. v. Lincoln Liberty Life Ins. Co., 152 Nob. 451, 41 N.W. (2d) 740 (1950)
(window washer failing to fasten safety belt); Sodomka v. Cudalty Packing Co., 101 Neb.
448, 163 N.W . 809 (1917) (backing into elevator shaft); Kiulrna v. Sarpy County, 125
Neb. 83, 249 N.W. 87 (1933) (riding with inexperienced driver); Tomjack v. Chicago
& N.W. R. Co., 116 Neb. 413, 217 N.W . 944 (1928) (passenger failing to warn driver
of missing culvert); Frye v. Omaha St C.B. St. Il. Co,, 106 Neb. 333, 183 N.W. 567
(1921) (skating with improper skates and straps); Haase v. Willcrs Truck Service, 72 S.13.
353, 34 N.W. (2d) 313 (1918) (obstructing highway with ‘ruck); Roger Wurmscr, Inc.
v. Interstate Hotel Co., 148 Neb. 660, 28 N.W. (2d) 405 (1947) (failure to inform
hotel of $200,000 value of jewels); llixby v. Ayers, 139 Neb. 652, 298 N.W . 533 (1941)
(boy turning bicycle into path of car); Cardncr v. Metropolitan Utilities District, 134
Neb. 163, 278 N.W . 137 (1938) (falling Into open stairway); Eaton v. Merritt, la5 Neb.
363, 281 N.W . 620 (1938) (standing behind truck in excavation); Wcnlink v. Tr.tp-
hagen, 138 Neb. 41, 291 N.W . 884 (1940) (proceeding in dark basement); Croat v.
Clausen, 139 Neb. 689, 298 N.W . 563 (1941) (getting too close to ensilage cutter).

The following were held to be for the jury; La Fleur v. Pocsch, 126 Neb. 263, 252
N.W . 902 (1934) (standing in front of stalled truck on highway without required red light);
Dishcr v. Chicago, B.I. & P. IL Co., 93 Neb. 224, 140 N.W. 135 (1913) (attempting
to remove handcar from track in path of train); McCarthy v. Village of Ikvenna, 99 Neb.
674, 157 N.W . 629 (1916) (using short handled brush around machinery in motion).

148 Sec cases cited in notes 146 152.

no In Macon & Western R. Co. v. Winn, 26 Ga. 250 nt 254 (1858); Macon ft W. 13
Co. v. Davis, 27 Ga. 113 at 119 (1859); Flanders v. Meath, 27 Ga. 358 at 362 (1859).
The history is well traced in Turk, “Comparative Negligence on the March,"” 28 Ciii-Kunt
L. Rttv. 189, 304, 326-333 (1950).

147 Gtt. Code Ann, (1936) 894-703: “No person shall recover damages from a rail-
road company for injury to himself or his property, where the same is done by his consent
or is caused by his own negligence. If the complainant and the agents of the company nrc
both at fault, the former may recover, but the damages shall be diminished by the jury in
proportion to the nmount of fault attributable to him."
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of the damages. By a rather remarkable process of construction, not

justified by anything appearing in the provision itslf,143 it was first

of all extended to actions against other defendants than railroads,149

and then limited to cases where the plaintiff's negligence was "less.1’160

One looks in vain for any explanation of the limitation,10l and it

appears to have arisen from nothing more than timidity in the applica—
tion of the statute.

Half a century of Georgia history suggested this compromise too
to other legislatures, and itwas adopted in the railroad employers’ lia—
bility acts of Arkansas,1® Michiganl53 and Wisconsin,151 in which
"slight”" negligence does not even go to reduce the damages; and in an
apportionment act in Arkansasl® which covers all personal injuries
inflicted hy a railroad. In 1913 Wisconsin carried the limitation
over into its general statute providing for apportionment in all cases
of negligent personal injury or property damage. 1AS

HR W hen Florida copied the Ccorgia act, it refused to accept the limitation. Florida,
C. & P. R. Co. v. Foxworth, 41 Fla. 1, 25 S. 338 (1699).

HO Berry v. Jowers, 59 Ga. App. 24, 200 S.E. 195 (1938); Elk Cotton Mills v.
Grant, 140 Ga. 727, 79 S.E. 836 (1913); Wynne v. Southern Bell Td. Co., 159 Ga.
623, 126 S.E. 38S (1925); Moore v. Sears, Roebuck ft Co., 48 Ga. App. 185, 172 S.E.
680 (1934); Lamon v. Perry, 33 Ga. App. 248, 125 S.E. 907 (1924); City of Ocilla v.
Luke, 28 Ga. App. 234, 110 S.E. 757 (1922).

180 Christian v. Macon R. Co., 120 Ga. 314, 47 S.E. 923 (1901); Brunswick R. Co.
v. Wiggins, 113 Ga. 842, 39 S.E. 551 (1901); Southern S'lgcs, Inc. v. Clements, 71 Ga.
App. 169, 30 S.E. (2d) 429 (1944); Whatlev v. Henry, 65 Ga. App. 668, 16 S.E. (2d)
214 (1941); Southern R. Co. v. Burkinan, 61 Gn. App. 62, 5 S.E. (2d) 685 (1939);
Pollard v. Heard, 53 Ga. App. 623, 186 S.E. 894 (1936); Central of Ga. R. Co. v. Larsen,
19 Ga. App. 413, 91 S.E. 517 (1917).

161 The limitation appears to have originated in Central R. ft B. Co. v. Newman,
94 Ga. 560, 21 S.E. 219 (1894), where the facts were stuicd, nnd the court reversed with-
out an opinion. This case was relied on, anti the rule first stated, in Southern R. Co. v.
Watson, 104 Ga. 243, 30 S.E. 818 (1898), where the only reason given was that the rule
was established. Doth cases were followed, with no better explanation, in Brunswick R.
Co. v. Wiggins, 113 Ga. 842, 39 S.E. 501 (1901).

152 Ark. Stat. Ann. (1942) 873 916. Applied in Missouri Pac. R. Co. v. Brown, 195
Ark. 1060, 115 S.W. (2d) 1083 (1938); Kansas City ft M. R. Co. v. Hull', 116 Ark. 461,
173 S.W . 419 (1915).

teaMid,. Comp. Laws (1948) 8419.52. Applied in Rntce v. Michigan Cent. R. Co.,
172 Mich. 441, 138 N.W. 362 (1912); English v. Michigan Cent. R. Co., 188 Midi.
286, 154 N.W . 98 (1915).

1M Wis. Stat. (1949) 8§192.50 (3). Applied in Yeralsky v. Chicago, M. ft St. I, R.
Co., 141 Wis. 423, 123 N.W. 904 (1909); Jensen v. Wisconsin Cent. R. Co., 145 Wis.
326, 128 N.W, 982 (1910); Tidmarsh v. Chicago, M. ft St. P. R. Co., 149 Wis. 590,
136 N.W . 337 (1912).

165 Ark. Stat. Ann. (1947) 873-1004. Applied in St. Louis-Snn Francisco R. Co, wv.
Kirkpatrick, 155 Ark. 632, 245 S.W. 35 (1922); St. Louis-Snn Francisco R. Co. v.
Hovley, 199 Ark. 853, 137 S.W. (2d) 231 (1940); Phillips v. Kuril, (8th Cir. 1944)
145 F. (2d) 908. The act has no application to property damage. Baldwin v. Waters,
191 Ark. 377, 86 S.W. (2d) 172 (19354; Missouri Pac. R. Co. v. Binkley, 208 Ark. 933,
188 S.W. (2d) 291 (1945).

innWis. Slat. (19-19) 8§331.0-15: “"Contributory negligence shall not bar a recovery in
an action hy uny person or his legal representative to recover damages for negligence ro-
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The practical effect has been very similar to that cf “slight” and
“gross” negligence. Again appeals have multiplied, in which the court
is aslced to determine whether the particular conduct of the plaintiff
is fault at least “equal” to that of the defendant. Since this must de—
pend not only upon all the circumstances of the case as they affect the
conduct of both parties, but upon a comparison of one with the other,
it is obvious that each decision must be upon the individual facts, and
that either the losing defendant or the losing plaintiff has ample en—
couragement to raise the issue. It is not surprising that there is no
semblance of consistency to be discerned in cases of the same genei !

type. In about half of the cases in which the plaintiff has driven onto a
railroad crossing without stopping, looking, listening, reducing speed
or seeing a visible train, his negligence has been held at least equal
as a matter of law to that of the railroad in failing to give proper
warning.187 In about as many cases ithas been held that the jury may
find that the plaintiff*s negligence is the lesser of the two.189 The same

suiting in death or in injury to person or property, if such negligence was not as great as
die negligence of die person against whom recovery is sought, hut any damages allowed
shall be diminished in the proportion to the amount of negligence attributable to the person
recovering."”

Sec Padway, "Comparative Negligence,” 16 Maiig. L. Ruv. 3 (1931); Campbell,
“Wisconsin's Comparative Negligence Law,” 7 Wis. L. Ruv. 222 (1932); Whclar., "Com-
parative Negligence Statute,” 20 Maiig. L. Ruv. 189 (1936); Whelan, "Comparative Neg-
ligence,” [1938] Wis. |.. Ruv. 465; Campbell, "Ten Years of Comparative Negligence,"
[1941] Wis. L. Rev. 289; Hayes, "Rule of Comparative Negligence and its Operation in
Wisconsin,” 23 Oiuo S.D.A. Rm\ 233 (1950); Grubb, "Observations on Comparative
Negligence,” 23 Oiuo S.B.A. Rup. 237 (1950).

107 Bradley v. Missouri Pac. R. Co., (8th Cir. 1923) 288 F. 484; Jemell v. St. Louis
S.W. R. Co., 178 Ark. 578, 11 S.W. (2d) 449 (1928); Zennct v. Chicago, St. P.,, M. &
O. Il. Co., 219 Wis. 124, 262 N.W . 581 (1935); Missouri Pac. 11. Co. v. Davis, 197 Ark.
830, 125 S.W. (2d) 785 (1939); Missouri Pac. 11. Co. v. Price, 199 Ark. 346, 133 S.W .
(2d) 645 (1939); Patterson v. Chicago, St. P., M. ii O. R. Co., 236 Wis. 205, 294 N.W .
63 (1940); Evanich v. Milwaukee Elec. II. &L. Co., 237 Wis. i 11, 295 N.W . 44 (1941);
McGlotbin v. Thompson, 347 Mo. 708, 148 S.W. (2d) 558 (1941) (reviewing the con-
fusion in the Arkansas cases); Missouri Pac. 11. Co. v. Carruthcrs, 204 Ark. 419, 162 S.W .
(2d) 912 (1942); Missouri Pac. R. Co. v. Howard, 201 Ark. 253, 161 S.W. (2d) 759
(1942); Missouri Pnc. R. Co. v. Dennis, 205 Ark. 28, 166 S.W. (2d) 886 (1942); Mis-
souri Pac. 11. Co. v. Dawson, 205 Ark. 404, 168 S.W. (2d) 1105 (1943); Lloyd v. St.
Louis S.W. R. Co., 207 Ark. Ir S.W. (2d) 651 (1944); Snyder v. Missouri Puc.
11. Co., 183 Tcnn. 471, 192 f 1008 (1946); Tcpcl v. Thompson, 359 Mo. 1,
220 S.W. (2d) 23 (1949).

»» Memphis, D. &G. 11. Co. v. Thompson, 138 Ark. 175, 210 S.W. 346 (1910);
Powell v. Jonesboro, L.G. & E. R. Co., 166 Ark. 252, 266 S.W, 78 (1924); Huff v.
Missouri Pac. Il. Co., 170 Ark. 665, 280 S.W . 648 (1926); Chicago, R.l. & P. Co. v.
French, 181 Ark. 777, 27 S.W. (2d) 1021 (1930); Southern 11 Co. v. Wilbanks, (5th
Cir. 1933) 67 F. (2d) 424; Missouri Pac. R. Co. v. Brown, 187 Ark. 1163, 59 S.W. (2d)
34 (1933); Missouri Pnc. 11 Co. v. Wcstcrfield, 192 Ark. 558, 92 S.W. (2d) 862 (1936);
Missouri Pnc. 11. Co. v. Dotson, 195 Aik. 286, 101 S.W. (2d) 785 (1937); Thomas v.
Southern R. Co., (5th Cir. 1937) 92 F. (2d) 445; Missouri Pnc. R. Co. v. Henderson,
194 Ark. 884, 110 S.W. (2d) 516 (1937) (passenger failing to warn driver); St. Louis-
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kind of variation is found in cases of a pedestrian walking into the
path of a train,150 or a vehicle whose driver has failed in his duty as
to speed, warning or lookout;100 a trespasser on the right of way struck
by a train;101 the various kinds of negligence of drivers colliding at
intersections;102 and miscellaneous other situations.18 The Georgia
courts have displayed a remarkable tendency to leave the issue to the

San Francisco R. Co. v. Hovley, 199 Ark. 853, 137 S.W. (2d) 231 (1940); St. Louis-
San Francisco R. Co. v. Beasley, 205 Ark. 688, 170 S.,7. (2d) 667 (1943); Missouri
Pac. R. Co. v. Walden, 207 Ark. 437, 181 S.W . (2d) 24 (1944); Missouri Pac. R. Co. v.
Shell, 208 Ark. 70, 185 S.W. (2d) 81 (1945); Smith v. Missouri Pac. R. Co., 208 Ark.
40, 184 S.W . (2d) 951 (1945); Webster v. Roth, 246 Wis. 535, 18 N.W . (2d) 1 (1945).

160 Held at least equal as a matter of law in Southern R. Co. v. Parkman, 61 Ga. App.
62, 5 S.E. (2d) 685 (1939); Allnutt v. Missouri Pac. R. Co., (8th Cir. 1925) 8 F. (2d)
604. Held for the jury in Missouri Pac. R. v. Trotter, 184 Ark. 790, 43 S.W. (2d) 762
(1931); Missouri Pac. R. Co. v. Rogers, 184 Ark. 725, 43 S.W ‘M ) 757 (1931).

ico Held equal as a matter of law in Burant v. Studzinski, * Wis. 455, 282 N.W .
3 (1938); I-lustad v. Evetts, 230 Wis. 292, 282 N.W . 595 (1938); Nayes v. Milwaukee
Elec. R. & L. Co., 237 Wis. 141, 294 N.W . 812 (1940); Post v. Thomas, 240 Wis. 519,
3 N.W. (2d) 344 (1942); Crawley v. Hill, 253 Wis. 294, 34 N.W. (?d) 123 (1948);
Ninncmnn v. Schwede, 258 Wis. 408, 46 N.W . (2d) 230 (1951).

Held for the jury in De Gocy v. Hcrmsen, 233 Wis. 69, 288 N.W. 770 (1939);
Wilson v. Pollard, 62 Ga. App. 781, 10 S.E. (2d) 407 (1940); Doepke v. Reimer, 217
Wis. 49, 258 N.W . 345 (1935); Schwandt v. Milwaukee Elec. R. & T. Co., 244 Wis.
251, 12 N.W . (2d) 18 (1943); Kleiner v. Johnson, 249 Wis. 148, 23 N.W . (2d) 467
(1946); Baggett v. Jackson. 79 Ga. App. 460, 54 S.F,. (2d) 146 (1949).

lot Held equal as n matter of law in St. Louis-San Francisco R. Co. v. Williams, 180
Ark. 413, 21 S.W. (2d) 611 (1929). Held for the jury in Hunt v. Western & A. R. Co.,
49 Ga. App. 33, 174 S.E. 222 (1934).

103 Hdd equal as a matter of law in Kilcoync v. Trausch, 222 Wis. 528, 269 N.W .
276 (1936); Grosser v. Anderson, 224 Wis. 654, 273 N.W. 63 (1937); Langworthy v.
llcisingcr, 249 Wis. 24, 23 N.W . (2d) 482 (1946); Gcyer v. Milwaukee Elec. R. & L.
Co., 230 Wis. 347, 284 N.W. 1 (1939); Campanclli v. Milwaukee Elec. R. 6 T. Co.,
242 Wis. 505, 8 N.W . (2d) 390 (1943); J. W. Cartage Co. v. Laufenbcrg, 251 Wis. 301,
28 N.W . (2d) 925 (1947); Kloss v. American Indemnity Co., 253 Wis. 476, 34 N.W .
(2d) 816 (1948); Dinger v. McCoy Transp. Co., 254 Wis. 447, 37 N.W. (2d) 26 (1949).

Held for the jury in Pnluczak v. Jones, 209 Wis. 640, 245 N.W . 655 (1932); Ilend
v. Georgia Power Co., 70 Ga. App. 32, 27 S.E. (2d) 339 (1943).

108 Held equal as a matter of law: Manitowoc Trust Co. v. Bouril, 220 Wis. 627, 265
N.W. 572 (1936) (plaintiff on runn'lg board of defendant's automobile); Schulz v. Gen-
eral Cas. Co., 233 Wis. 118, 288 N.W . 803 (1939) (two motorists approaching top of
hill in middle of toad; plaintiff reduced speed and defendant did not); Konow v. Grucn-
wald, 241 Wis. 453, 6 N.W . (2d) 208 (1942) (head-on collision, plaintiff on wrong side);
Picsik v. Deustcr, 243 Wis. 598, 11 N.W. (2d) 358 (1943) (head-on collision, both
drivers over center line); Saley v. Hardware Mut. Cas. Co., 246 Wis. 647, 18 N.W .
(2d) 342 (1945) (plaintiff on wrong side, defendant driving at excessive speed); McCord
v. Atlantic Coast Line R. Co., (5tli Cir. 1950) 185 F. (2d) 603 (riding with intoxicated
driver, collision with train); Phillips v. Haring, (Wis. 1952) 54 N.W. (2d) 200 (rear end
collision).

I-lcld fot the jury: llansberry v. Dunn, 230 Wis. 626, 284 N.W . 556 (1939) (both
drivers on wrong side, too fast nnd no lookout); Atlantic Greyhound Corp. v. Loudcrmilk,
(5tI\ Cir. 19-10) 110 F. (2d) 596 (turning into path of speeding bus); United States v.
Fleming, (5th Cir. 1940) 115 F. (2d) 314 (unable to stop within range of vision, collision
with unlighted vehicle parked on highway); McDowall Transport, Inc. v. Gault, 80 Ga.
App. 445, 56 S.E. (2d) 161 (1949) (same); Engebrecht v. Bradley, 211 Wis. 1, 247
N.W . 451 (1933) (same).
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jury in all cases,10i and in effect have nullified die limitation except
as an element of the instructions.
> Wisconsin at one time attempted to state some kind of rule by
saying that negligence of the same kind, as where both parties failed
to keep a proper lookout, would be treated as equal, 16 but that where
the parties were at fault in different respects, as where failure to look
out must be balanced against excessive speed, the court could not rule
and the issue must be left to the jury.10 It has been compelled to
retreat from that position, and to recognize not only that juries may
find that negligence of the same kind differs in degree,107 but also
that the plaintiffs negligence of a different kind may be as a matter
of law at least equal to that of the defendant.18 Likewise where the
plaintiff has been negligent in one respect and the defendant in two or
three, it has been held that the fault is at le*;t equal,10' and where the
plaintiff has failed in two or three respects and the defendant in one
the jury has been permitted to find that the plaintiff is still less at
fault.10
It is obvious that a slight difference in the proportionate fault may
permit a recovery;171 and there has been much quite justified criticism

M As, for example, in Lewis v. Powell, 51 Ga. App. 129, 179S.E. 865 (1935),
where the plnintiff drove into the side of a train.

305Evanich v. Milwaukee Elcc. R. & L. Co., 237 Wis. I, 295 N.W. <14(1941);
Langworthy v. Reisinger, 249 Wis. 24, 23 N.W. (2d) 482 (1946); Picsik v. Deustcr, 243
Wis. 598, 11 N.W. (2d) 358 (1943).

300McGuiggan v. Hiller Bros., 209 Wis. 402, 245 N_W. 97 (1932); Brown v. Hacrtcl,
210 Wis. 345, 244 N.W. 630 (1932); Engebrecht v. Bradley, 211 Wis. 1, 247 N_W.
451 (1933); Doepke v. Reimer, 217 Wis. 49, 258 N.W. 345 (1935); Callaway v. Kryzen,
228 Wis. 53, 279 N.W. 702 (1938).

107 Hansbcrry v. Dunn, 230 Wis. 626, 284 N.W. 556 (1939); Fronczek v. Sink, 235
Wis. 398, 291 N.W. 850, 293 N.W. 153 (1940).

we Geyer v. Milwaukee Elec. R. & L. Co., 230 Wis. 347, 284 N._W. 1 (1939); Salcy
v. Hardware Mut. Cas. Co., 246 Wis. 647, 18 N.W. (2d) 342 (1945); Dinger v. McCoy
Transp. Co., 254 Wis. 447, 37 N.W. (2d) 26 (1949).

309Grosser v. Anderson, 224 Wis. 654, 273 N_.W. 63 (1937); llustad v. Bvctts, 230
Wis. 292, 282 N.W. 595 (1938); Rosenow v. Schmidt, 232 Wis. 1,285 N.W. 755 (1939).
But such facts may justify n jurys conclusion that the plaintiffs fault is less in exact pro—
portion to the number of elements of negligence. Horn v. Snow White Laundry & D.C.
Co., 240 V."is. 312, 3 N.W. (2d) 380 (1942).

170 Schmidt v. Leary, 213 Wis. 587, 252 N.W. 151 (1934); Kirchen v. Tislcr, 255
Wis. 208, 38 N.W. (2d) 514 (1949). But the fact that plaintiff has been negligent in
more respects than defendant has been held to require the conclusion that his fault was at
lesst equal. Kilcoyne v. Trauscl-, 222 Wis. 528, 269 N.W. 276 (1936); Burant v. Stud-
zinski, 230 Wis. 455, 282 N_W. 3, 128 (1938); Konow v. Gruenwald, 241 Wis. 453,
6 N.W. (2d) 208 (19-13).

371 In Head v. Georgia Power Co., 70 Ga. App. 32, 27 S.E. (2d) 339 (1943), nnd
Hunt v. Western & A. R. Co., 49 Ga. App. 33, 174 S.E. 222 (1934), itwas said that a
slight difference in fault would justify recovery of "a small amount”; nnd in Evans v.
Central of Georgia R. Co., 38 Ga. App. 146, 142 S.E. 909 (1928), a verdict for 12 cents
was upheld on this besis. The Georgia courts evidently were following some unstated
theory of allowing the plaintiff the difference between the proportions of fault.
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of a rule under which a plaintiff who is charged with 49 per cent of
the total negligence recovers 51 per cent of his damages, while one who
is charged with 50 per cent recovers nothing at all.12 Actually, of
course, juries almost never indulge in such refined hair-splitting,173
and the criticism really goes to the directed verdict. It has been said
that the restriction is necessary to prevent the jury from giving the
plaintiff something in every case, even where the defendant may not
he negligent at all, or is at fault to the extent of only 1% of the total.
But this ignores the fact that the court still has control over an unjusti-
fied apportionment, and that a 1% recovery will be insignificant, and
less than the nuisance value of the suit. Actually the writer has found
no such cases. It appears impossible to justify the rule on any basis
except one of pure political compromise. It is difficult to be happy
about the Wisconsin cases, or to escape the conclusion that at die cost
of many appeals they have succeeded merely in denying apportionment
in many cases where it should have been made.

Proximate Cause

"Proximate cause" has been something of a problem under the
apportionment statutes. The Federal Employers’ Liability Act, when
it was first enacted, said nothing about assumption of risk,174 and it
was held that that defense remained available to the defendant as a
complete bar to recovery,I0 until the act was amended in 1939 to
eliminate it entirely.17" Quite apart from this, the Supreme Court
quite unexpectedly held177 in 1916 that a railroad employee who had
violated a company rule or order was charged with the “primary duty,"”
and could not recover, on the ground that his own negligence was

17aSee in particular the articles cited in note 156.

173 In special verdict cases the juries, with rare exceptions, have found percentages of
fault in even multiples of 5 or 10, or else in simple fractions, such as % or the lilke.

T71See Peterson, "The Joker in the Federal Employers® Liability Act,” 80 cent. L.J.
5 (1915); Buford, "Assumption of Risk Under the Federal Employers® Liability Act,”
28 Haiiv. L. Rev. 163 (1914); notes, 32 Col. L. Rev. 1384 (1932); 6 Tulanu L, Ruv.
315 (1932).

170 Seaboard Air Line R. Co. v. Horton, 233 U.S. 492, 34 S.Ct. 635 (1914).

71"That in any action brought against any common carrier tinder or by virtue of any
of die provisions of this act to recover damages for injuries to, or the death of, any of Its
employees, such employee shall not he held to have assumed the riss of his employment
in any case where such injury or death resulted in whole or in part from the negligence
ol any of the officers, agents, or employees of such carrier; and no employee shall be held
10 have assumed the rids of his employment in any ease where the violation by such
common carrier of any statute enacted for the safety of employees contributed to die in—
Jury or death of such employee.” 53 Stat. L. 1404 (1939), 45 U.S.C. (1946) 4. First
applied in Tiller v. Atlantic Coast Line I\ Co., 318 U.S. 54, 63 S.Ct. 444 (1943).

177 Great Northern R. Co. v. Wiles, 240 U.S. 444, 36 S.Ct. 406 (1916).
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the "sole proximate cause” of his injury, so that the negligence of the
defendant was not to he regarded as contributing at all. The result
was a series of decisions refusing to apportion the damages in the case
of such violations. In one of them the plaintiff had himself ordered
the negligent conduct of a fellow servant for which he was seeking to
recover,178 but in others he had merely failed to perform a specific
duty of his own,17 or to obey a specific order.13

In 1943 the Supreme Court, quite as unexpectedly, declaredidl
that the “primary duty” rule was in reality a form of assumption of
risk, which it never had been called before, and that the 1939 amend-
ment had eliminated it. A subsequent decision of the Sixth Circuit,18
to which.certiorari was denied, has confirmed this conclusion, although
there are still decisions which refuse to accept it. It is idle to comment
on such intellectual gymnastics; but the whole Ting is likely to prove
something of a puzzle to future historians, since the rule itself would
appear to be neither required nor justified by anything in the original
statute, and its abolition equally uncalled for by the amendment.

The very questionable "proximate cause” explanation of the last
clear chancel33 has resulted in the survival of that doctrine under the
apportionment acts, on the theory that its effect is that the plaintiff's

178 Unadilla Valley R. Co. v. Caldine, 278 U.S. 139, 49 S.Ct. 91 (1928).

170plcse v. Chicago, B. Q. R. Co., 263 U.S. 1, 44 S.Ct. 1 (1923); Chicago St. P.,
M. &O. R. Co. v. Arnold, (8th Cir. 1947) 160 F. (2d) 1002; VirginianR. Co. v. Linkous,
(4th Cir. 1915) 230 F. 88; Unadilla Valley R. Co. v. Dibble, (2d Cir. 1929) 31 F. (2d)
239; Haycs v. Chicago, B £ Q. R. Co., 131 Neb. 687, 269 N.W. 623 (1936); Fenrt v.
Chicago, R.lI. £ P. R. Co., 178 Minn. 395, 227 N.W. 212 (1929).

180Davis v. Kennedy, 266 U.S. 147, 45 S.Ct. 33 (1924); Southern R. Co. v. Young—
blood, 286 U.S. 313, 52 S.Ct. 518 (1932); St. Louis S_W. R. Co. v. Simpson, 286 U.S.
346, 52 S.Ct. 520 (1932); Bradley v. Northwestern Pnc. R. Co., (9th Cir. 1930), 41 F.
(2d) 683; Van Dcrvecr v. Delaware, L. $W. R. Co., (2d Cir. 1936) 84 F. (2d) 979;
Southern R. Co. v. Hylton, (6th Cir. 1930) 37 F. (2d) 843, nffd. in Hylton v. Southern

, (6th Cir. 1937) 87 F. (2d) 393; Paster v. Pennsylvania R. Co., (2d Cir. 1930)

43 F. (2d

18% 3ne of these [problems] was the application of the “primary duty rule” in which
contributory negligence through violation of a company rule became assumption of risk.
Unndilln Valley Ry. Co. v. Caldine, 278 U.S. 139; Davis V. Kennedy, 266 U.S. 147.
Itwas this mnzc of law which Congress swept into discard with the adoption of the 1939
amendment to the Employers® Liability Act, releasing the employee from the burden of
assumption of risk by whatever name itwas ailled.” Justice Hladk, in Tiller v. Atlantic
Coast Line R. Co., 318 U.S. 54 at 63-64, 63 S.Ct. 444 (1943).

Keith v. Wheeling & L.E. R. Co., (6th Cir. 1947) 160 F. (2d) 654, ot den. 332

U.S. 763, 68 S.Ct. 67 (1947). accora: Atlantic Coast Line Il. Co. v. Mungum, 250 Ala.
431, 34 S. (2d) 848 (194L h Missouri-Kunsns-Texas R. Co. v. Webb, (Tex. Civ. App.
1950) 229 S.W. (2d) 204; Lcet v. Union Pac. 1L Co., 60 Cal. App. (2d) 814, 142 P.
(2d) 37 (1943). contra: Chicago, St. P. M. & 0. R. Co. v. Amold, (8th Cir. 1947)
160 F. (2d) 1002; Walker v. Lykcs Bros. S.S. Co., (2d Cir. 1952) 193 1. (2d) 772;
Kurn v. Reese, 192 Okla. 78, 133 P. (2d) 880 (1943). See note, 62 Yale L.J. 111 (1952).

183See text supra nt note 36.

M
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negligence has not contributed "proximately” at all. This has been
true under the Federal Employers’ Liability Act,13 the various state
statutes where the question has been considered,186 and most of the
Canadian apportionment acts.18 The decisions may perhaps he justi-
fied, on the ground that the statutes all are silent on the last clear
chance, and the common law stands until it is clearly changed. But
the very probable reason for the silence is that the question simply
never occurred to the legislatures at all;187 and the result is that the
system of apportionment breaks down in an important group of cases,
where a loss from the fault of two parties still is visited entirely upon
one. Any necessity for the last clear chance as a palliation of the hard-
ships of contributory negligence obviously disappears when the loss
can be apportioned; and the statute becomes jug-handled in favor of
the plaintiff, allowing the cases of injustice to the defendant to stand.13
This windfall to the plaintiff must inevitably he reflected in liability
insurance rates. At least, in any future statutes there should he spe-
cific provision one way or the other as to the last clear chance, and it
should not he allowed, as in the past, to go Ly default.

Tennessee has developed, at common law, a peculiar rule under
which negligence of the plaintiff which contributes concurrently, or

Jé*Gray v. Fatd*fim-. R. Co., 167 N.C. 433, 83 S.E. 819 (1914), reversed oil oilier
grounds in 241 U.S. 333, 36 S.Ct. 558 (1916); Soles v. Atlantic Coast Line R. Co., 184
N.C. 283, 114 S_E. 305 (1922); Washington & 0.0. R. Co. v. Weakley, 140 Va. 79,
125 S.E. 672 (1924); Barries v. Red River & G. R. Co., 14 La. App. 108. 128 S. 724
(1930); Ininikon v. Chicago, B. & Q. R. Co., 211 lowa 924, 234 N.W. 810 (1931); St.
Louis ftS.W. R. Co. v. Simpson, 184 Ark. 633, 43 S.W. (2d) 251 (1931), reversed on
other grounds in 286 U.S. 346, 52 S.Ct. 520 (1931); Chicago, R.l. & P. R. Co. v. Adams,
187 Ark. 816, *62 S_W. (2d) 947 (1933).

ScifTort v. Hines, 108 Neb. 62, 187 N_W. 108 (1922); Stanley v. Chicago, R.l.
& P. 1L Co., 113 Neh. 280, 202 N.W. 864 (1925); Wilfong v. Omaha & C.B. R. Co.,
129 Neb. 600, 262 N.W. 537 (1935); Wilson’ Adinx. v. Virginia Portland 1L Co., 122
Va. 160, 94 S_E. 347 (1917). An exception is Wisconsin, which did not recognize the last
clear chance. Switzer v. Detroit Investment Co., 188 Wis. 330, 206 N.W. 407 (1925).

Walker v. Forbes. 27 OAV.N. 459, 56 Ont. L. Rep. 532, [1925] 2 D.L.R. 725;
Fnrber v. Toronto Transp. Co., 20 OAV.N. 464, 56 Ont. L, Rep. 537, [1925] 2 D.L.1I.
729; Key v. British Columbia Elec. 11. Co., 43 B.C. Rep. 288 (1930); Chambers v. Samp —
son, 44 B.C. Rep. 134 (1931); McLaughlin v. Long, [1927] Can. S.C. Rep. 303, [1927]
2 D.L.R. 186; Foster v. Kerr, (1940] 2 D.L.R. 47; Wilson v. Cline, [1916] 3 W.VW_R. 353;
Carter v. Van Camp, [1930] Can. S.C. Rep. 156; McDonnld v. Thomas, 41 Man. Rep.
657 (1933).

An exception is the British Act, where u Law Revision Commission reported rec—
ommending retention of the last clear chance. See Williams, "The Lniv Reform (Con—
tributory Negligence) Act,” 9 Mon. L. Rttv. 105 at 126-130 (1946).

HilSee Weir, "Davies v. Mann and Contributory Negligence Statutes,” 9 can. B.
Ruv. 470 (1931); MacDonald, The Negligence Action nnd the Legislature,” 13 can.
B. llrv, 535 (1935); Maclntyre, The Rationale of the Last Clear Chance," 53 i1auv. L.
Rttv. 1225 (1940); Williams, "The Law Reform (Contributory Negligence) Act,” 9 Mon.
L. Rttv. 105 (1946); Wright, “The Law of Torts,” 26 can. B. Ruv. 46 at 70 (1948);
Gueccmv, Litoisi.mvu Loss DisSTmMUtmoON in Nhumoencr Actions 126 133 (1936).
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"proximately” or "directly” to his injury will bar all recovery,10 but if
his negligence is “remote” tbe damages will be reduced in proportion
to it.10 In its practical operation this has resulted in apportionment
only in cases where the defendant has tbe last clear chance. Georgia
has a statutel0l providing that "if the plaintiff by ordinary care could
have avoided the consequences to himself caused by the defendant’s
negligence, he is not entitled to recover”; and under the Georgia ap-
portionment rule this has resulted in a reverse application of the last
clear chance, to the plaintiff instead of the defendant.10

Special Verdicts

All of these limitations merely cut down the scope of apportionment,
without going at all to the root of the difficulty, the unreliable and
irresponsible jury. A more realistic approach to that basic problem
is the procedure which requires a special verdict, or answers to special
interrogatories, 100 hearing on the apportionment of damages. As this
procedure is applied to the apportionment issue in Wisconsin, for
example, the jury is not asked to return a general verdict for the
plaintiff with assessment of the recoverable damages, or for the defend-
ant, but is asked instead a scries of specific questions, which, with
their answers, might run in a typical case as follows:

1 In operating his automobile at the time of and immediately
preceding the collision, was the defendant Smith negligent with
respect to the speed of his car? Yes.

B1 licjnch v. Colby, 141 Tcnn. 686, 214 S.W. 869 (1919); Anderson v. Carter, 22
Tenn. App. 118, 118 S.W. (2d) 891 (1938); CGrigdiy & Co. v. Bratton, 128 Tcnn. 597,
163 S_W. 804 (1913); Memphis Street R. Co. v. Haynes, 112 Tcnn. 712, 81 S.W. 374
(1904); Hansard v. Ferguson, 23 Tenn. App. 306, 132 S.W. (2d) 221 (1939). There
is, however, a special rule apportioning the damages under the statute requiring certain
precautions of railroeds. Sec supra, note 92.

100Dush v. Fitehugh, 2 Lea (70 Tenn.) 307 nt 309 (1879); lisst Tcnn. R. Co. V.
Fain, 12 Lea (80 Tenn.) 35 nt 40 (1883); McClard v. Reid, 190 Tcnn. 337, 229 S.W.
(2d) 505 (1950); Itcjnch v. Colby, 141 Tenn. 686, 214 S_W. 869 (1919); Anderson v.
Carter, 22 Tenn. App. 118, 118 S.W. (2d) 891 (1938).

>0t Ga. Code Ann. (1936) 8105-603.

102 Western & A. R. Co. v. Ferguson, 113 Ga. 708, 39 S.li. 306 (1901); Antericus
R. Co. v. l.uckie, 87 Cn. 6, 13 S.F. 105 (1891); Pollard v. Heard, 53 Cn. App. 623, 186
S.Ii. 894 (1936); Georgia R. f 1L Co. v. Stanley, 38 Ga. App. 773, 145 S.E. 530 (1928);
Central of Ca. R. Co. v. Larsei 9 Ga. App. 413, 91 S.E. 517 (1917); Southern R. Co.
v. Wilbnnks, (5th Cir. 1933) 67 F. (2d) 421; United States v. Fleming, (5th Cir. 1940)
115 F. (2d) 314.

103 Technically a special verdict requires answers to specific questions only on the
isses, without any general verdict for plaintiff or defendant. Special interrogatories are
asked in addition to the instruction t return a general verdict, and as a check upon the
jury’s conclusions. Either may be appropriate to the apportionment of damages.
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2. If you answer Question 1 “Yes,” then answer this: Was
the defendant Smith’s negligence a cause of the collision? Yes.

3. In operating his automobile at the time of and immediately
preceding the collision, was the plaintiff Jones negligent with
respect to failure to stop before entering the intersection? Yes.

4. If you answer Question 3 “Yes,” then answer this: Was
the plaintiff Jones’s negligence a cause of the collision? Yes.

5. If you answer all of Questions 1, 2, 3 and 4 “Yes,” then
answer this: What percentage of the total negligence was attri-
butable to the defendant Smith? 60%. To the plaintiff Jones?
40%.

6. What is the amount of the damages plaintiff Jones has
sustained? $10,000.

With the information thus given, the court is in a position to
make the apportionment itself, and proceeds to enter judgment for the
plaintiff Jones in the amount of 60% of the damages found, or $6,000.
The jury are not told the effect of the answers, although they may
well understand what it will be; and it has been held to he error to
permit counsel to read the apportionment statute to the jury in order
to let them know.101

Such is the Wisconsin procedure, which calls for a special verdict,
with the court making the final entry. Obviously, however, the same
questions would serve equally well as special interrogatories, put, along
with full instructions as to the law, as a check upon the jury’s con-
clusions under the ordinary general verdict. And if, as has often been
the case in jurisdictions where all this is entirely unfamiliar, new and
alarming, even these lew and simple questions appear unduly com-
plicated and confusing, they might he made even simpler stik For
special interrogatories on the issue of division of damages, Questions 5
and 6 above are all that are really needed. Or the whole matter might
be reduced to the lowest possible terms, as follows:

Q. What is the full amount of the damages sustained by the
plaintiff? A. $10,000.

>0» De Groot v. Akkeien, 225 Wis. 105, 273 N_W. 725 (1937). General instructions
are not given where the special verdict i used, and instructions on the special issues arc
limited t those necesnry or appropriate to enable the jury to understand the questions.
Conndlcc v. Necs, (Tex. Civ. App. 1924) 266 S_W. 502; Robertson & Mueller v. Holden,
(Tex. Comm. App. 1928) 1 S.W. (2d) 570; Tida” Western Oil Co. v. Blair, (Tex. Civ.
App. 1931) 39 S_W. (2d) 1103; Texas I’ipe Lin*. Co. v. Bridges, (Tex. Civ. App. 1931)
39 S.W. (2d) 1109; Ryington v. City or Mcr-dl, 112 Wis. 211, 88 N.W. 26 (1901);
Bnndcrob v. Wisconsin Cen. 1. Co., 133 Wi - 249, 113 N_.W. 738 (1907); Cendlcr v.
Cleveland R. Co., 18 Ohio App. 48 (1924).
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Q. What is the amount of plaintiff’s damages as diminished
by reason of any negligence attributable to him? A. $6,000.10

Both special verdicts and special interrogatories have long been
authorized and permissible, either by statute or under the common
law, in nearly all of our jurisdictions.100 They have been discretionary
with the trial court, and actually they have been little used—seldom
requested by counsel, and more seldom given when asked. One reason
has been the traditional inertia of the bar toward any innovation in
procedure. Another was the unfortunate holding, in a few early cases
of special verdicts, that all controverted facts not found specifically
must be taken to be found against the parly having the burden of
proof.107 Because of this, counsel, out of an excess of caution, began
to swamp the jury with detailed questions; and the special verdict
became so unwieldy, confusing and unworkable that complaints were
voiced by the courts.18 There were instancesl® of appeals on a
record where thirty to fifty questions had been asked in a single case.
It was only when it was provided2D or held that facts not found spe-

105This was done under the Wisconsin statute in Honorc v. Ludwig, 211 Wis. 334,
247 N.W. 335 (1933), and was held to be proper. Padway, "Comparative Negligence,"
16 Maiiq. L. Rev. 1 at 16-17, 23-24 (19" ), gives this form of verdict and objects to
percentages under the Wisconsin act; but as the case cited indicates, percentage questions
are ured almost universally in Wisconsin.

loo Sec gererally, as to special verdicts and special interrogatories, Sunderland, "Ver—
dicts, General and Special,” 29 v ale L.J. 253 (1920); Morgan, "A Brief History of Spe—
cial Verdicts and Special Interrogatories,” 32 vale L.J. 575 (1923); Wicker, "Special
Interrogatories to Juries in Civil Cases,” 35 Yaiu L.J. 296 (1926); Green “A New De—
velopment in Jury Trial,” 13 A.B.A.J. 715 (1927); Staton, “The Special Verdict as an
Aid to the Jury,” 13 J. Am. Jud. Sou. 176 (1930); note, 34 Ill. L. rRev. 96 (1939);
Lipscomb, "Special Verdicts Under the Federal Rules,” 25 wash. Univ. L.Q. 185 (1940);
Dooley, "The Use of Special Issues Under the New State and Federal Rules,” 20 Tex.
L. Ruv. 32 (1941); Noidbye, "Use of Special Verdicts Under Rules of Civil Procedure,”
2 F_.R.D. 138 (1943); McCormick, "Jury Verdicts Upon Special Questions in Civil Cases,"
2 F.R.D. 176 (1943); Hyde, “Fact Finding hy Special \oilict,"” 24 J. Am. Jun. Soc.
144 (1941); Rossman, "The Judge-Jury Relationship in the State Courts,” 3 F.R.D. 98
(1944); Frank, “The Case for the Special Verdict,” 32 J. Am. Jun. Sot:. 142 (1949).

107Barnes v. Williams, 24 U.S. 415, 6 L. EJ. 508 (1826); Prentice v. Zane"s Admrs.,
49 U.S. 470, 12 L. Ed. 1160 (1850); Graham v. Bayne, 59 U.S. 60, 15 L.Ed. 265
(1855); Hodges v. Easton, 106 U.S. 408, 1 S.Ct. 307 (1832"). This remains the rule in
many states, in the absence of special provision. Mulvnncy v. Burroughs, 152 lowa 439,
132 N.W. 873 (1911); Hotilger v. Northern Pac. R. Co., 41 N.D. 316, 171 N.W. 632
(1918); Wilson v. Commercial Union Ins. Co., 15 S.D. 322, 89 N.W. 649 (1902); Mild-
tnan v. Phillips, 106 Wis. 611, 82 N.W. 566 (1900).

,msSee Ward v. Busack, 46 Wis. 407, 1 N.W. 107 (1879); Texas Electric Service
Co. v. Anderson, (Tex. Civ. App. 1932) 55 S.W. (2d) 142.

155See Hartford Fire Ins. Co. v. Post, (Tex. Civ. App. 1900) 62 S.W. 140 (50
questions); Oriental Inv. Co. v. Barclay, (Tex. Civ. App. 1901) 64 S.W. 80 (32 ques—
tions); St. Louis, B. & M. 1L Co. v. Jenkins, (Tex. Civ. App. 1915) 172 S.W. 984 (35
questions).

W As in Wis. Stat. (1949) &270.28; Tex. Rev. Star (Vernon, 1936) at. 2190;
Federal Rules of Civil Procedure, Rule 49(a)-

s 1S 11
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cifically must be deemed to support the judgment if there was any
evidence to sustain it, that simplicity was restored and the special ver-
dict gave satisfaction. Statutes in a few states now provide that the
court must submit special verdicts2)l or special interrogatories2® at the
request of either party. In Wisconsin, North Carolina and Texas the
special issue has become standard procedure;28 and there is a history
of more than twenty years of its application to the Wisconsin general
apportionment act.24

When the apportionment provision of the Federal Employers’
Liability Act first reached the courts, some of them strongly recom-
mended2® that the issue of the division of damages he put specially
to the jury, as a control upon the verdict and a remedy for the court’s
ignorance of what the jury might do. In a few instances this was
done; 26 hut it remained discretionary with the trial court,27 and for

210hio Gen. Code Ann. (Page, 1926) &11460; R.l. Laws (1938) c. 534, & Tex.
Rev. Stat. (Vernon, 1936) at. 2189; Wis. Stat. (1949) &270.27.

202111 Rev. Stat. (Smith-Hurd, 1923) c. 110, 8M; Ind. Stat. Ann. (Bums, 1914)
&2; lowa Comp. Code (1919) &r253; Kan. Rev. Stat. (1923) c. 60, 82918; Mich. Comp.
L. (1915) 812611; Ohio Gen. Code Ann. (Page, 1926) 811463; R.l. Gen. Laws (1923)
§1083.

203The Texas procedure stiil has the reputation of creating confusion because of the
tendency of Texas attormeys to put complicated questions on over-refined niceties. See
Dooley, "The Use of Special Issues Under the State and Federal Rules/" 20 Tex. L. Rev.
32 (1941); McCormick, "Jury Verdicts Upon Special Questions in Civil Cases,” 2 F. R.
D. 176 at 180 (1943); Rossman, "The Judge-Jury Relationship in the State Courts," 3
F.R.D. 98 at 109 (1944). McCormick says (p- 179) that in North Carolina "simplicity
and directness in the submission by questions to the jury L ihc key to the success of the
method,™ nnd that in Wisconsin the questions, although more numerous than in North
Carolina, "are apparently held within reasonable limits."

201 See, for example, Schulz v. General Cas. Co., 233 Wis. 118, 288 N.W. 803
(1939); Tomany v. Camozzi, 238 Wis. 611, 3CO N.W. 508 (1941); Horn v. Snow-White
Laundry & Dry Cleaning Co., 240 Wis, 312, 3 N.W. (2d) 380 (1942); Campanelli v.
Milwaukee Elec. R. fT. Co., 242 Wis. 505, 8 N.W. (2d) 390 (1943); Wchstec v. Roth,
246 Wis. 535, 18 N_.W. (2d) 1 (1945).

203New York Cent. & H.R. R. Co. v. Banker, (2d Cir. 1915) 224 F. 351; McAuliffe
v. New York Cent. & H.R. R. Co., 172 App. Div. 597, 158 N.Y.S. 922 (1916). In the
lest named case the court refers to this os "the more recently adopted method of retuming
verdicts under this statute in the United States District Courts.” (158 N.Y.S. at 927).
See also Wolf v. Baltimore fitOhio R. Co,, 239 App. Div. 95, 267 N.Y.S. 199 (1933).

200 Saar v. Atchison, T. fitS.F. 1L Co., 97 Kan. 441, 155 P. 954 (1916); Knlashian v.
Hines, 171 Wis. 429, 177 N_W. 602 (1920); Richter v. Chicago, M. fitSt. P. Il Co.,
176 Wis. 188, 186 N.W. 616 (1922); Hanley v. Erie 1L Co., 273 App. Div. 257, 77
N.Y.S. (2d) 153 (1948); Texas & Pac. 1L Co. v. Mix, (Tex. Civ. App. 1946) 193 S.W.
(2d) 542; Bennett v. Denver & 1t.G.W. 1L Co., (Utah 1950) 213 P. (2tl) 325. See alo
Missouri, K. fitT. R. Co. of Texas v. Pace, (Tex. Civ. App. 1916) 1S4 S_W. 1051, under
the Texas state railroad einployeis’ liability act.

207 Refusal t put the special issue was held not to he error in Fried v. New York,
N.H. fitH.R. 1. Co., 183 App. Div. 115, 170 N.Y.S. 697 (1918), und. in 230 N.Y.
619, 130 N.E. 917 (1921); Wolf v. Baltimore St Ohio 1L Co., 239 App. Div. 95, 267
N.Y.S. 199 (1933); Dallas Ily. fitTerm. Co. v. Sullivan, (5th Cir. 1940) 108 E. (2d)
581; Goodman v. Chicago, B. ftQ. R. Co., 289 1M App. 320, 7 N.E. (2d) 393 (1937).
In the lsst nametl case the refusal was justified on the remarkable ground that the special
answer could not control the general \erdict.
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no discernib'le reason other than pure inertia the practice never became
popular. When the Federal Rules of Civil Procedure provided for
both special verdicts28 and special interrogatories,20 they were still
left to the discretion of the judge, and they have had no apparent
effect upon cases arising under the act.2l0 In 1948 Judge Frank, in a
characteristic opinion,211 copiously ornamented with footnotes, urged
vigorously and at length the use of the special issue in all such cases;
but there is asyet no indication that he has made many converts. There
has been no written opposition whatever to the procedure under the
Federal Rules,212 and the failure of the federal courts to make use of
it in apportionment cases remains something of a mystery.

The advantages claimed for the special issue are many218 So
far as they are pertinent to the apportionment of damages, the most

208Rule 49 (a): "Special Verdicts. The court ni3y require a jury to retum only a
special \erdict, in the fonn of a special written finding upon each issue of fact. In that
event the couvt may submit to the jury written questions susceptible of categorical or other
brief answer or may submit written forms of the several specijl findings which might
properly be made under the pleading* and evidence; or it may use such other method
of submitting the issues and requiring the written findings thereon as it deems most appro—
priate. The court sall give to the jury such explanation and instruction concerning the
matter thus submitted as may be necessary to enable the jury to make its findings upon
each isse. If in so doing the court omits any isste of fact raised by the pleadings or by
the evidence, each part)’waives his right t a trial by jury of the isstie so omitted unless
Ixtfore the jury retires he demands its submission t the jury. As to an issue omitted
without such demand the court may mnkc a finding or, if it fails to do s, it shall be deemed
10 have made a finding in accord with the judgment on the special \erdict.”

209Rule 49 (b): "General Verdict Accompanied by Answer to Interrogatories. The
court may submit to the jury, together with appropriate forms for a general erdict, written
interrogatories upon one or more issues of fact the decision of which Is necessary t©
a werdict. Hie court shall give such explanation or instruction as may be necessary to
enable the jury botli to make answers to the interrogatories nnd to render a general \erdict,
and the court shall direct the jury both to make written answers and to render a general
verdict. When the general verdict and the answers are harmonious, the court shall direct
the entry of the appropriate judgment upon the verdict nnd the answers. When the
answers arc consistent with each other hut rmc or more is inconsistent with the general ver—
dict, the court may direct the entry of judgment in accordance with the answers, not—
withstanding the general erdict, or may retum the jury for further consideration of its
answers and verdict or may order a new tridl. When the answers are inconsistent with each
other and one or more is likewise inconsistent with the general erdict, the court shall not
direct the entry of judgment hut may return the jury for further consideration of Its answers
and verdict or may order a new trial.”

2,0The special interrogatory procedure was used and upheld in Rolen v. Lehigh Valley
R. Co., (2d Cir. 1948) 167 F. (2d) 934. Refusal to put to. special isste was held not to
he error in Skidmore v. Haltimoie Si Ohio IL Co.. (2d Cir. 1948) 167 F. (2d) 54.

211 Skidmore v. Baltimore & Ohio R. Co., (2d Cir. 1948) 167 I'. (2d) 54. Judge
Learned bland concurred hrielly, as to the desirability of putting the special isse.

212 Driver, "A Mote Extended Use of the Special Verdict,” 9 F_.R.D. 495 (1950).

213See Sunderland, "Verdicts, General and Special,” 29 Y.\ut L.J. 253 (1920);
Wicker, "Special Interrogatories to Juries in Civil Cases,” 35 Yaix L.J. 296 (1926); Staton,
"The Special Verdict as an Aid to the Ju.y,” 13 J. Am . Jun. Son. 176 (1930); Frank,
"The Case for the Special Verdict,” 32 1L Am . Jun. Son, 142 (1949); Skidmore v. Balti—
more & Ohio R. Co., (2d Cir. 1918) 67 F. (2d) ™.
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important is of course that the jury is no longer given a free hand in
a cloak of secrecy, and the court is informed as to what it has done.
If die instructions have heen thrown out of the window, if they have
heen misunderstood, if there lias been error in applying them, even
in arithmetic, it may be coirected rather than allowed to stand. The
court is told whedier the jury has found contributory negligence at
all, whether it has divided the damages, and if so, in what proportion.
If ihe process or the result is wrong, a remittitur may save a complete
new trial. Beyond this, the jury is forced to give detailed consideration
to the issue, rather than to jump at a general conclusion without pay-
ing any attention to it. A jury which on general principles would
return a large verdict in favor of a pretty woman and against a railroad
company may well hesitate to return special findings which it knows
to be against the evidence. Finally, the special verdict may, in many
cases, avoid the necessity of long and complicated instructions,24 in-
comprehensible to anyone hut a lawyer, and in themselves a fertile
source of error.

All of these advantages clearly operate in favor of the defendant
in the majority of apportionment cases, and the proposal for compulsory
special verdicts or special interrogatories has met with no enthusiasm
at all on the part of the plaintiffs’ attorneys who usually introduce the
apportionment hills into the legislature. Yet the report of the Wisconsin

2H Staton, "The Special Verdict as an Aid to the Jury,” 13 J. Am. Jun. Soc. 176 at
181 (1930), gives the following horrible example, which was one of seeral involved
instructions given in Payne v. llealey, 139 Md. 86, 114 A. 693 (1921): "The defendant
prays the court to instruct the jury that itwas the duty of the plaintiff to look and listen for
upproaching trains, as he approached the tracks of the defendant on the occasion *f the
injuries complained of and to continue to look and listen until the said tracks were reached
and to further instruct the jury that if they shall find from the evidence that the view of
plaintiff of said tradss, as he then and there approached the same, was in either direction
in any way obstructed, then it was the duty of the plaintifT to stop, look and listen for
the approaching train or trains before attempting to cross tho said trads; and to further in—
struct the jury that if they shall further find that the plaintiff did not so look and listen,
or did not stop, look and listen, if they shall find that the view of the plaintiff of said tracks
was in either direction obstructed and sall further find that his failure © so look nnd
listen or o so stop, look nnd listen, directly contributed to the collision between the engine
and the defendant and the automobile which the plaintiff was then and there driving, then
the plaintiff i not entitled to recover, unless the jury shall further find from the evidence
that the defendant, its ugents or employees, in chnrge of the engine and train which col—
lided with the automobile of the plaintiff could have hy the exercise of reasonable care
and caution on his or their part, after he or they or any of them became aware of the
peril, the plaintiff had by his negligence, if the jury shall so find, placed himself, avoided
the consequences of the plaintiffs said negligence and prevented the injuries complained
of or unless they further find that the engineer in charge of said engine could hy the
exercise of reasonable care have discovered the position or peril of the plaintiff while the
plaintiff was upon the Antictam street crossing nnd that the said engineer could hy the
exercise of reasonable care have avoided injury to the plaintiff or his property after he
ought t have discovered the peril of the plaintiff if the jury so find."
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lawyers, for both plaintiffs and der idants, in response to inquiries
from drafting committees,215 has been for many years diat the com-
bination of the special issue procedure and die apportionment act has
worked very well in Wisconsin, that they regard die one as indispens-
able to die successful operation of the other, and that they would not
like to see a return to the common law. In particular, their report has
been that the increase in the number of recoveries which must inevit-
ably result from the abrogation of the complete defense has been to a
considerable extent balanced and compensated by some reduction in the
size of verdicts, as juries apportion the damages instead of refusing to
find contributory negligence at all; and that liability insurance rates
have remained within reasonable bounds. Of the various possible
compromises, this seems to be the only one which is both reasonable
and effectit

Multiple Parties

Complications arise when apportionment involves multiple parties.
Where, for example, the automobiles of two negligent drivers collide
and injure the plaintiff, who is a bystander or a passenger in one of
the cars, it is obvious that no complete and substantial justice can be
done to the situation by any division of the damages between the plain-
tiff and one driver alone, in an action to which only those two are
parties. There remain the problems of evaluation of the contributing
fault of one who is not a party to the action, of the second suit against
him in which the first is not res judicata and a new jury may come to
a very different conclusion, and finally of contribution between the
joint tortfeasors. The only completely satisfactory method of dealing

3,r'Tlie writer liss seen some sixty such letters, in connection with the wotk of
dtufting conmittees in Minnesota in 1939, nnd Califomia in 1951.

"Another difficulty in the practical operation of the statute in Mississippi is that we
do not have special erdicts, hut general Tump-sum verdicts only. There isno way inwhich
it can he known, for instance, that the jury found that the plaintiff had been damaged
$1,000, that the plaintiff himself was guilty of 25 per cent of the negligence, and that the
jury awarded $750 for this reason. Thus, the appellate court lus a most difficult time
in dealing with plons of excessiveness or inadequacy.-

"An automobile damage suit is usually a swearing contest. The appellate court has
no way of knowing whether the jury believed or disbelieved the testimony offered to estab—
lish that the plaintiff was quilty of negligence. If the verdict seems to he nnsunlly large
the court may assume that the jury did not believe that the plaintiff was guilty of contrib—
utory negligence where that fact is in dispute when, as a matter of fect, die jury might not
have considered the comparative negligence statute nt all in arriving nt the verdict. We
have not had much experience with special \erdicts, because there never has been any
provision for them in this state, hut in our humble opinion n provision for special verdicts
should go along with a comparative negligence statute as one of the Siamese twins goes
along with the other.™ Lipscomb, "Comparative Negligence,” Ins. L.J. No. 314, 667 at 673

(Sept. 1951).
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with the situation is to bring all the parties into court in a single action,
to determine the damages sustained by each, and to require that each
bear a proportion of the total loss according to his fault.

The English210 and some of the Canadian2l7 acts have proceeded
on this basis. With liberal procedure for joinder of parties at the in-
stance of either plaintiff or defendant, as well as for counterclaims and
cross-complaints, they have provided for apportionment of all dam-
ages among all parties in proportion to their respective faults, includ-
ing contribution *etween defendants. Professor Gregory, in a very
able book,218 has argued convincingly the superiority of these statutes
over any other existing acts. There can he no doubt that, from the
point of view of pure theory and abstract justice, they achieve a more

satisfactory result in cases of multiple parties than ever has been ac-
complished in the United States.

Practical operation is, however, a very different thing from pure
theory; and it may well he questioned whether the very complex
Canadian procedure is capable of being adapted to the American jury.
The jury has virtually disappeared from tort litigation both in Eng-
land and in Canada,2l0 and the success of the Canadian method has
been due in no small part to its administration hy very intelligent
judges. The cases of multiple parties can, and do, become extremely
involved, as is indicated hy the very condensed statements of two of
them given hy Professor Gregory:

1 Collision between |Is automobile and M’ truck, the truck

being parked on a highway at night with rear lighton. I and I, Jr.
suffer damage of $283.10 and $200, respectively, and M’ damage
was $35.75. | and I, Jr. sued M, who apparently counterclaimed
against I. 1 was found 25 per cent and M 75 per cent negligent.
Appeal hy I and cross-appeal hy M from judgment of trial court
dismissed. Court said damages were added, totaling $518.85, of
which | must hear 25 per cent and M 75 per cent. M pays I, Jr.
$200, and the balance of his share $189.13 to I, | pay nothing to

310Law Reform (Married Women and Tortfeasors) Act, 1935, 25 & 26 Geo. 5, c.
30; Law Reform (Contributory Negligence) Act, 1945, 8 & 9 Geo. 6, c. 28. See Wti>
liams,Joint Touts ani>CoNTiunurorY N'igug -nck (1951).

Katcredai %w%@gm of Ontario, Alberta, Mriliso Columbia, Manitoba and Sas—

2,Gnuconv, Lhgislativb Loss DisTimiunoN in Nixu.iuunciu A ctions (1936). See
also Gregory, -Loss Distribution by Comparative Negligence,” 21 M inn. L. Ruv. 1 (19386).

31#"In 1935, of some 1400 actions tried in the King"s llcench in London, it is said
that about 300 were tried before juries. 1 have no Canadian statistics, but it is easy
believe that the percentage of jury trials iseven lower in Canada.” 0*Mnlloran, “Problems
in the Modern Appeal in Civil Gases,” 27 Can. 11. Huw. 259 at253 (1949).

(193@$0GnticemY, 1.ixisi.ativi: 10SS Disthunition in Nrgiioencu Actions 181, 186
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M. The court apparently figured that M's share was 34 of $200,
plus % of $283.10, plus 34 of $35.75, and I’s share J4 of ihis total,
in proportion to their negligence, and that I, Jr.’s recover)' should
not be affFected because he war *"t negligent at all. 2L

2. Collision of automobilt iven by GH and JW, belong-
ing to HH and LW, respectively, accident occurring at a road
crossing. HH and LW, as owners, were responsible vicariously
under the Motor Vehicles Act for the negligence of their bailees.
GH and JW alone were negligent, being 1/3 and 2/3 negligent,
respectively.

FITs and SB’s damages were $6-18 and $750 each, for which
they got judgment against LW. HH suffered $300 damages,
which she claimed by counterclaim against LW, she being en-
titled to 2/3 thereof, since the negligence of GH is attributed
to her as contributory negligence and as a basis of liability for
damages.

LW, under the statute, suffered $1,000 damages for loss of
services of his deceased wife and, in his personal capacity, $291.80.
The court held that inasmuch as the damages were for LW him-
self, they were to be reduced by 2/3 because of his responsibility
for JW s negligence, under the Motor Vehicles Act, both as con-
tributory negligence and as a basis of liability for damages. LW
was also entitled to contribution from HH and GH of 1/3 of any-
thing he paid to FH and SH.

It appeared that HH had added JW as a third party and filed
a cross-complaint for damages to her car. On this she was entitled
to judgment for 2/3 of her damages, just as she was on her con-
tribution against LW.

GH and HH neglected to ask for contribution from JW to
anything they might have to pay to LW.

Net result:

FH against LW—$648

SH against LW—$750

HH against IW and JW—$200

LW against HH and GH—$861.20

LW against HH and GH—$466 as contribution (1/3 of

$648 plus$750)

If they had requested it, HH and GH might have had, as con-
tribution from W, $574.66, although [says Professor Gregory!
this is doubtful in view of the close domestic relationship in-
volved.22

221Tlic case i Steele v. Ferguson, [1931] Ont. L. Rep. 427.
222The case isHaines v. Williams, 47 B.C. Rep. 69 (1933),



