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+«""An Act relating to criminal assault.’

2l 12/ 1$ CONN ITTEE REPORT
HOUSE
Mr. Speaker: Date
The Committee on Judiciary has had
under consideration. A Majority of the members of the Committee

() recommendsit DO PASS

() recommendsit DO NOT PASS

() recommends it DO PASS WITHATTACHEDAMENDMENT(S)

{ ) recommendsit BE REPLACEDWITH CS FOR AS 1MV AND THAT
CS FOR K<-/ DO PASS

() "and" recommends it BE REFERRED TO THE

COMM ITTEE
() reports it back WITHOUT RECOMMENDATION
() "other"

Members signing the Majority report:
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Members NOT concurring in the Majority report:
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HOUSE JOURNAL

February 20, 1975

‘House Judiciary Committee A N 2 73
Statement of Intent on CS HB 15"

It is the intent of the committee to: first, delete
archaic language found in the existing assault statutes;
=second, to include uniform provisions for fine and
.imprisonment for any type of assault; and third, because
assault is a serious offense, to raise the maximum
.sentence for simple assault and assault and battery.

A section on aggravated assault has been added in order
:to cover the situation where great bodily injury results
Ifrom an assault. The penalty for such an attack should
;be much more severe than it currently is (being only

ia simple assault misdemeanor with a maximum sentence

lof six months). An example of an aggravated assault
;might be the professional beating situation where the
ivictim is seriously injured.

Section 11.15.228 is intended to reach those who cause
injuries under circumstances which would justify a
(negligent homicide prosecution under AS 11.15.080, had
death resulted. An archtypical example would be the
operator of a motor vehicle who, while under the

influence of intoxicating beverages, is involved 1in

lan accident which injures another as a direct and proximate
“result of his intoxicated condition. IfT the person dies,
he can be prosecuted under AS 11.15.080, but if the

victim lives, no matter how serious his injury, the driver
under the present law can only be prosecuted for reckless
driving or operating a motor vehicle under the Influence
of alcohol, both of which *° irtisdemeanors.



House Judiciary Committee
February 14, 1975

HB 74/ HB 154 Assault

The meeting was called to order at 1:35 p.m. by Chairman
Gardiner. All members were present except Mr. Cotton.

Dan Hickey, DA, testified that HB 154 cleans up technical
problems and archaic language in the existing statutes and
creates the new offense of aggravated assault.

The discussion centered primarily around language proposed
by Mr. Brown including the word purposely. Mr. Hickey
stated that this word might be interpreted by the courts
to introduce an element of wilfulness or specific Intent.

Rep. Parr objected to the proposed use of the word reckless
since assault presupposes general intent.

Sec. 11.15.190, Assault while armed, imposes a minimunm
penalty of one year while Sec. 11.15.220 imposes a minimum

sentence of six months. Also, 190 contains no fine provision
Mr. Hickey Indicated no objection to making both one year
minimums and the addition of a fine provision. Minimum

sentences are unnecessary unless mandatory.

The committee discussed the possibility of forming a
seperate section to cover Mr. Brown’s proposed amendment.
It was decided that the committee would meet again to
vote on the original bill.



The meeting was called to order at 3:10 p.m. by Chairman
Gardiner. Members present: Gardiner, Bradley, Fink,
Cotton, Brown.

HB 45 Ombudsman

Stu Hall presented the committee substitute which incorporated
the amendments requested by the committee. Rep. Fink moved
that the CS be adopted after language on page 9 concerning

the judicial branch be deleted. Mr.- Brown amended Mr. Fink"s
motion to delete the language on the first two lines of

page 10 also. Mr. Brown®"s amended motion failed. Mr. Fink"s
motion passed and so the CS was adopted. Mr. Brown moved

that when the committee receives SB 1 that the CS HB 45 be
substituted and that it do pass. There being no objection,

Mr. Brown®"s motion passed.

HB 129 Smoking in Public

Mr. Gardiner indicated that he wished only an idea of what
the committee intended to do with this bill. Mr. Fink
stated that he would a* ;empt to prove that smoking is not
"dangerous" and would then add other habits that bother

people to the bill. Mr. Brown recommended that the definition
of public accommodation in the 1964 Civil Rights Act be
checked to possibly include more public places. Other

committee members mentioned other possible amendments
including the substitution of approved air conditioning
for separabe areas.

HB 154/HB 7?4

Mr. Cotton moved that in 220 six months be changed to 1 year.
Amendment 1 passed.

Mr. Brown moved that 1in 190 the language in lines 22 and 23
relating to imposition of fine be added.
Amendment 2 passed.

Mr. Brown will draft language to cover reckless actions to
be another section either before or after Sect 4.



House Judiciary Committee
February 20, 19

The meeting was called to order at 11:15 a.m. by Chairman
Gardiner. AIl members were present except Mr. Bradley.

Rep. Brown explained his proposed language for a new
section on reckless battery. He moved that this
language be incorporated into the CS. There being no
objection, Amendment 3 passed.

Rep. Brown moved HB 15*! out with a do pass as the CS for

HB 15*1. He also asked that a letter of intent be drafted
to accompany the bill. There being no objection, CS HB 15*!
was passed out of committee.



After the end of section 3, line 6, page 2, add the following:
Sec. » AS 11.15 1s amended by adding a new section to read:

Sec. 11.15.228. RECKLESS BATTERY. A person who recklessly
causes great bodily injury to another under circumstances mani —
festing extreme indifference to the value of human life, 1is guilty
of reckless battery. Upon conviction, a person guilty of reckless
battery is punishable by impriscnment for not less than six months
nor more than five years, or by a fine of not less than $ 100 nor
more than $ 1,000, or by both.

Suggested letter of intent:

Section 11.15.228 is intended to reach those who cause injuries
under circumstances which would justify a negligent homocide prosecution
under AS 11.15.080, had death resulted. An archtypical example would
be the operator of a motor vehicle who, while under the influence of
intoxicating beverages, is involved in an accident which Injures another
as a direct and proximate result of his intoxicated condition. I the
person dies, he can be prosecuted under AS 11.15.080, but the victinm
lives, no matter how serious his injury, the driver under present law
can only be prosecuted for reckless driving or operating a motor vehicle
under the influence of alcohol, both of which are misdemeanors.
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February 1*1, 1975

TO: House Judiciary Committee
FROM: Fred Brown
SUBJECT: PROPOSED AMENDMENT TO HB 15*1

by the Rules Committee by Request of the Governor

I have suggested a change in the Governor’s bill in Section 3
beginning at line 2*¥1. As it stands right now, the Governor’s
bill does not take into account the problem of reckless or
negligent causing of extreme bodily harm, which is covered

by our HB 7*1.

The rest of the Governor’s bill cleans up some problems
relating to the existing assault statutes. One problem that
Tom Turnbull pointed out 1is in the existing law (carried
through in the Governor’s bill) under which the minimum
sentence for assault with a dangerous weapon 1is less than

the minimum sentence for assault while armed. This 1is
strange, since assault with a dangerous weapon 1is considered
to be a more serious felony. Tom and I would suggest that

the minimum sentence for each of the two crimes be made the
same, either six months or one year.

What follows is the suggested substitute language for Section 3,
line 25 of HB 15*1. It includes the situation covered by our
bill, and not covered by the Governor®s bill, under which
serious bodily injury is caused recklessly by someone, but
not intentionally or as part of an intentional assault. The
language inserted is in the style of modern penal codes, and
follows 1in part some of the language of Section 211.1 (2)

of the proposed official draft of the model penal code. The
sentence structure 1is left in the style of the present law
and the Governor®"s bill but inserts language covering the
omitted offenses.

Section 3 AS 11.15 1s amended by adding a new section to read:



House Judiciary Committee -2- February 14, 1975

Sec. 11.15.225 AGGRAVATED ASSAULT (a) A person who unlawfully
attempts to cause great bodily injury to another, or who
causes such injury purposely, knowingly or recklessly under
circumstances manifesting extreme indifference to the value of
human life, is guilty of aggravated assault. Upon conviction,
a person guilty of aggravated assault is punishable by
imprisonment for not less than six months nor more than five
years, or ty a fine of not less than $100 or more than $1,000,
or by both.

I would urge that the Governor's bill be changed in the
manner described in this nmeno and then be submitted with
a "do pass" by this committee as a CS for HB 74.
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February 14, 1975

TO: House Judiciary Committee
FROM: Fred Brown
SUBJECT: PROPOSED AMENDMENT TO HB 154

by the Rules Committee by Request of the Governor

I have suggested a change 1in the Governor’s bill in Section 3
beginning at line 24. As it stands right now, the Governor's
bill does not take into account the problem of reckless or
negligent causing of extreme bodily harm, which is covered

by our HB 74.

The rest of the Governor’s bill cleans up some problems
relating to the existing assault statutes. One problem that
ct.om Turnbull pointed out is in the exif Lng law (carried
through in the Governor®s bill) under Wjiich the minimum
sentence for assault with a dangerous weapon is less than

the minimum sentence for assault while armed. This 1is
strange, since assault with a dangerous weapon 1is considered
to be a more serious felony. Tom and I would suggest that

the minimum sentence for each of the two crimes be made the
same, either six months or one year.

What follows 1is the suggested substitute language for Section 3,
line 25 of HB 154. It includes the situation covered by our
bill, and not covered by the Governor®s bill, under which
serious bodily injury is caused recklessly by someone, but
not intentionally or as part of an Intentional assault. The
language inserted 1is in the style of modern penal codes, and
follows in part some of the language of Section 211.1 (2)

of the proposed official draft of the model penal code. The
sentence structure 1is left in the style of the present law
and the Governor®s bill but inserts language covering the
omitted offenses.

Section 3 AS 11.15 1is amended by adding a new section to read:



House Judiciary Committee -2- February 1*1, 1975

Sec. 11.15.225 AGGRAVATED ASSAULT (a) A person who unlawfully
attempts to cause great bodily injury to another-aflor who,
causes such injury purxias&ly, knowingly or recklessly under
circumstances "m~lfestingrigxtTeme~~indifference to THe value of
human®*lit"e . is gullLv-uJ akOTgVacefl assaTTIt' .- Uii'dh“conviction,
aTperson guilty of aggravated assault is punishable by
imprisonment for not less than six months nor more than five
years, or by a fine of not less than $100 or more than $1,000,
or by both.

I would urge that the Governor®s bill be changed in the
manner described in this memo and then be submitted with
a "do pass" by this committee as a CS for HB 77






WILLIAM L EGAH, GOVERNOR

® F M $ M
DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL POUCH K~ STATE CAPITOL

JUNEAU 99801

March 4, 1975

Honorable Terry Gardiner
House Judiciary Committee
Room 100

State Capitol Building
Juneau, Alaska 99811

Dear Representative Gardiner:

It has come to my attention through Thomas Turnbull,
that your committee is considering the Administration®s proposed
amendment to the unauthorized entry prohibition- HB-157.

The reasons for the amendment are fairly narrow and
restrictive in nature, but are ones the Administration feels
are important. The present state of the law in Alaska provides
for no prohibition against anyone entering a motor vehicle of
another person or otherwise tampering with the motor vehicle.
This gives rise, on occasion, to cases where someone is caught
rifling through another person®s motor vehicle at a stage before
anything is stolen from the vehicle, thus providing no opportunity
to charge the person with larceny. In addition, the same situa-—
tion arises when someone 1is caught before the motor vehicle is
taken thus providing no opportunity to charge that person with
joy-riding.

It is felt that private property as valuable as motor
vehicles, should be protected from situations such as those
mentioned above. It is further felt that the best way to address
the problem is to amend the unauthorized entry statute, AS 11.20.135.

If the Department of Law can be of any further service
to you please do not hesitate to call.

Sincerely yours,

. AVRUM M. GROSS
ATTORNEY GENERAL

Michael J. Stark
Assistant Attorney General

AMG:jeh



DEPARTMENT OF LAW /

OFFICE OF THE ATTORHEY GENERAL / POUCH K - STATE CAPITOL
JUNEAU 99801

March 4, 1975

Honorable Terry Gardiner
House Judiciary Committee
Room 100

State Capitol Building
Juneau, Alaska 99811

Dear Representative Gardiner:

It has come to my attention through Thomas Turnbull,
that your committee is considering the Administration®s proposed
amendment to the unauthorized entry prohibition- HB-157.

The reasons for the amendment are fairly narrow and
restrictive in nature, but are ones the Administration feels
are important. The present state of the lhw in Alaska provides
for no prohibition against anyone entering a motor vehicle of
another person or otherwise tampering with the motor vehicle.
This gives rise, on occasion, to cases where someone is caught
rifling through another person®s motor vehicle at a stage before
anything is stolen from the vehicle, thus providing no opportunity
to charge the person with larceny. In addition, the same situa-—
tion arises when someone 1is caught before the motor vehicle 1is
taken thus providing no opportunity to charge that person with
joy-riding.

It is felt that private property as valuable as motor
vehicles, should be protected from situations such as those
mentioned above. It is further felt that the best way to address
the problem is to amend the .unauthorized entry statute, AS 11.20.135.

If the Department of Law can be of any further service
to you please do not hesitate to call.

Sincerely yours,

. AVRUM M. CROSS
ATTORNEY GENERAL
t

By: H
Michael J. Stark
Assistant Attorney General
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"An A'ct relating to salvap:inc the edible meat of wild food animal?.

COMMITTEE REPORT

3/28/75 HOUSE

Mr. Speaker: Date ~r 7
The Committee on TImTOTfIPY has had tP. 150

under consideration. A Majority of the members of the Committee

() recommends it DO PASS

() recommends it DO NOT PASS

() recommends it DO PASS WITH ATTACHED AMENDMENT (S) / < mm

( Krecommendsit BE REPLACED WITH CS FOR <IE I f 1 AND THAT
CS FOR DO PASS

() "and"™ recommends it BE REFERRED TO THE

COMM ITTEE
( ) reports it back WITHOUT RECOMMENDATION
() "other™

Members signing thetMajority report:
N
I
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Members NOT concurring in the Majority report:

recommends:

recommends:

recommends:

recommends:
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JAY S. HAMMOND, Governor

POUCH K - STATE CAPITOL
WHEAU S9S01

March 19, 1975

The Honorable Nels Anderson
Chairman

Committee on Resources
House of Representatives
State of Alaska

Juneau, Alaska 99811

Re: Opinion on CSHB 159
Dear Mr. Chairman:

This is in response to your request for an opinion
from this department regarding certain provisions in the
Committee Substitute for House Bill No. 159, dealing with
waste of wild food animals. Specifically, your Committee
has asked for a constitutional evaluation of proposed AS
16.30.012 (Section 2 of the bill), which would append to the
existing waste control measure a presumption of unlawful
waste where raw horns or antlers Vviere not accompanied by
most of the edible meat. Section 2 of the bill reads 1in
part:

Sec. 16.30.012. POSSESSION OF RAVJ HORNS OR

ANTLERS. The possession of the raw horns or antlers
of a wild food animal without its being accompanied
by most of its edible meat creates a presumption of
failure to salvage most of the edible meat under

s :¢cs. 10 - 30 of this chapter. The burden of

proof is on the possessor to overcome the
presumption of failure to salvage most of the edible
meat and it is not overcome until substantial proof
is offered other than a personal statement,-
establishing the fact that it was not salvaged due
to circumstances beyond control as set out in (a)

of this section, or that the horns or antlers were
otherwise obtained lawfully. * * *

-Rebuttable nrosumntlons. such as that contained in
proposed sec- i2, arp-nni®“. nnrommen. During the 197~ session,
the Alaska Legislature approved at least two of them. See
AS 11.20.350(b) (concerning receipt of stolen property) and
AS 16.05.810 (pertaining to illegal possession of fish or
gamel - However, not all nrer.umnfclnnr, nro val id as n matter



The Honorable Mels Anderson March 19, 1975
Chairman, Committee on Resources - 2 -

of course. The Supreme Court of the United States has
reviewed a number of statutory presumptions in criminal
cases, usually in light of 14th Amendment due process claims,
and has established some relatively firm guidelines on what
is allowable and what 1 not.

The Ffirst and most often cited rule ?.aid down by
the Court was 1in Tot v. United States, 319 U.S. 463 (1942):

Under our decisions, a statutory presumption

cannot be sustained if “here be no rational connection
between the fact proved and the ultimate fact
presumed, 1if the inference of the one from proof

.0f the other is arbitrary because of lack of con—
nection between the two in common experience.

This is not to say that a valid presumption may

not be created upon a viexv of relation broader

than that a jury might take in a specific case.

But where the inference 1is so strained as not to
have a reasonable relation to the circumstances

of life as we know them, it is not competent

for the legislature to create it as a rule governing
the procedure of courts. [319 U.S. at 467-468.]

The Supreme Court later reaffirmed the ["rational connection?®
test in United States v. Gainey, 380 U.sT~0] (=i€0"j), 1sustaining
a jury instruction tracking a statute authorizing corviction
for operating an illegal still based on mere presence at the
still site. See also United States v. Romano, 382 U.S. 136
(1965). The Court, however, apparently recognized that
"rational connection”™ might not be sufficiently explicit in
determining the permissibility of statutory provisions which
necessarily involved a considerable amount of subjective
judgment by the legislative body. Subsequent to Gainey and
Romano, the Supreme Court decided Leary v. United States,

395 U.S. 6 (1969), in which the defendant was subjected to a
= presumption of illegal importation of marijuana when all

that was proved was possession. The Court pointed out that

a substantial volume of illegally possessed marijuana is 1in
fact grown in the United States, and that a presumption of
illegal importation from simple possession was unjustified.

An inference, the Court said, is ""irrationall or “"arbitrary",
and hence unconstitutional, unless It can at lea™rtf hp

with substantial assurance that the presumed fact is more
likely than f3t tu fluw Jmn EHo hrnvecTTadL Of UHIdIi HIT is
made ™to dd[Jul*Iu." u.iJ. at 36. From this opinion originated
the "more likely than not test". A similar evaluation
appeared in Turner v. United States, 396 U.S. 398 (1970).



The T'onorable Nels Anderson
Chairman, Committee on Resources

Paralleling the Court's consideration of the
contents of a valid presumption was the effect of the presumption
as it operates in crim-'nal proceedings. At the hearing on
CsSHB 159, Representative Eliason raised the question of
whether a statutory presumption changes the fundamental
principle that a person is presumed innocent until proven
guilty. The Supreme Court has pointed out clearly that a
statutory inference is not a rule of substantive law, but
rather a ;ule of evidence which may serve as a guideline for
the court and the jury. This same line of cases shows that
the presence of a presumption does not mean that the defendant <
iIs automatically convicted. Two very substantial hurdles
must be passed before a presumption can operate to contribute
to a conviction. First, as was stated in United States v.
Gainey, supra, at 69:

Our Constitution places in the hands of the trial
judge the responsibility for safeguarding the
integrity of the jury trial, including the

right to have a case withheld from the jury when
the evidence is insufficient as a matter of law to
support a conviction.

Second, even if the judge decides that the existence of the
facts supporting a presumption constitutes sufficient evidence
to send the case to the jury, there is no requirement that
the jury accept the presumption and render a guilty verdict.—a
In United States v. Turner, supra, the Court emphasised that
the presumption in that case (possession of heroin allowed a
presumption that it was illegally imported since no heroin

Is manufactured in the United States) was merely one fact
among many that the jury was to consider in rendering its
verdict; that the jury was in no way obligated to rely upon
the presumption; and that the jury was still required to

find the defendant guilty beyond a reasonable doubt regardless
of the existence or nonexistence of the presumption. Of
course, verdicts based upon presumptions art subject to
further review in the form of motions for judgment notwithstanding
the verdict, and appeals to a higher court. U through the
1970 Turner decision, however, the Supreme Court had not
satisfactorily explained the relationship between the "more
likely than not" test and the "reasonable dnnht" standard
applied to all criminal trials. In 1972, the Court handed
down an opinion in Barnes v. Uh'ted States, ™12 U.S. 837,
which re-evaluated and reafTlrmed the earlier decisions and
attempted to explain their import. In conducting its review,
the Court stated as follows:

What has been established by the cases, however,
is at least this: that if a statutory Inference
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submitted to the jury as sufficient to support
conviction satisfies the reaoonable-doubt standard
(that 1is, ".he evidence necessary to invoke the
inference is sufficient for a rational juror to
find the inferred fact beyond a reasonable doubt)
as well as the more-likely-than-not standard,

then it clearly accords with due process.

These ment of the opinion containing the holding 1isalso
instruo ive with respect to CSHB 159:

In the present case the challenged instruction

only permitted the inference of guilt from the
unexplained possession of recently stolen property.
The evidence established that petitioner possessed
recently stolen Treasury checks payable to

persons he did not know, and itprovided no plausible
explanation for such possession consistent with
innocence. On the basis of this evidence alone
common sense and experience tell us that the
petitioner must have known or been aware of the

high probability that the checks were stolen.
[Citations omitted.] Such evidence was clearly
sufficient to enable the jury to find beyond a
reasonable doubt that petitioner knew the checks
were stolen. Since the inference thus satisfies

the reasonable doubt standard * * <% we conclude that
it satisfies the requirements of due process. [412
U.S. at 845-846.]

CSHB 159 appears to operate similarly to the presumption
approved in Barnes. |If a person possesses horns or antlers
which are "raw" 1in appearance (a term defined In the bill),
and they are not accompanied by most of the edible meat
(which, by definition, 1includes actual or constructive
possession), then it is Incumbent upon him to deliver a
plausible explanation for the absence of the meat. As in
Barnes” it is reasonable to expect the defendant to perform
this duty since the facts surrounding the absence of meat
are best available to the defendant. If he has no explanation
."consistent with 1innocence", then it would seem reasonable
for a jury to rely upon the Inference contained in the
statute as the basis for a guilty verdict, and that such a
finding could be beyond a reasonable doubt. Under such
circumstances, a conviction under proposed sec. 12 would

appear to satisfy the due process prerequisites set forth by
the Supreme Court.
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We notice, however, one element of sec. 12 which
may be objectionable. On page 2, line 4, of CSHB 159, the
"explanation"™ which the defendant must come up with cannot

include a personal declaration. This provision may operate
to prohibit the defendant from offering into evidence information
which could prove his innocence. It is possible that such a

presumption could be used in limited situations, but since
the Committee has drafted this bill so that the presumption
appies to the general public, it is probable that this

requirement would violate due process. Consequently, it
would be advisable to drop the phrase "other than a personal
statement™. A recent Supreme Court decision, Vladis v.

Kline, 412 U.S. 441 (1972), strongly supports this interpretation.
As a result, it would be well to delete similar language
appearing in line 13 on page 1 of the bill.

Finally, in lines 5- 6 on page 2 of the bill,
there appears the language "due to circumstances beyond
control as set out in (a) of this section". Since there is
no subsection (a) in sec. 12, we would presume this 1is
intended to refer to subsection (a) of sec. 10, where the
situations constituting circumstances beyond control are set
out.

We hope that this opinion will be of assistance to
you in your consideration of CSHB 159-

Sinccrely,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
GeofXx're Haynes
Assistant fcorney General

GH:md
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Original sponsor: Anderson, Bradley,
Duncan, et al
1 EN THE HOUSE BY THE JUDICIARY COMMITTEE
2 CS FOR HOUSE BILL NO. 159 (Judiciary)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 NINTH LEGISLATURE - FIRST SESSION
5 A BILL
6 ?0r an Act entitled: "An Act relating to salvaging the edible meat of wild
/ food animals.™
8 IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 * Section 1. AS 16.30.010(a)”and (b) arp”~repealed and re-enacted to read:
10 (a) It is unlawful for a person who kills a wild food animal to
- intentionally, knowingly, recklessly or negligently fail to salvage for
2 human consumption most of the edible meat of a wild food animal, unless
B he shows that failure to salvage the meat was due to circumstances
4 beyond his control, 1including but not limited to
o (&) loss in the field to another animal;
5 (2) weather or other acts of God;
17
(3) theft.
18
(b) IT the edible meat 1is not lawfully salvaged for human con—
© sumption under (a) of this section, the person who killed the animal is
20 guilty of a misdemeanor and upon conviction
“ ¢y :Is punishable by a fine of not more than $5,000, or by
* imprisonment for not more than six months, or by both; and
= (2) shall surrender to the Department of Fish and Game all
“ portions of the animal that have been salvaged.
® Sec. 2. AS 16.30 is amended by adding a new section to read:
* Sec. 16.30.012. POSSESSION OF RAW HORNS OR ANTLERS. The posses—
! sion of the raw horns or antlers ofa wild food animal without its being
& accompanied by most of its edible meat createsa presumption of failure
29

tosalvage most of the edible mea® under secs. 10 - 30 ofthischapter.

A* _1- CSHB 159 (Judiciary)
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The burden of proof is on the possessor to overcome the presumption of
failure to salvage most of the edible meat and it is not overcome until
"substantial proof *s offered establishing the fact that it was not
salvaged due to circumstances beyond control as set out in sec. 10(a) of
this chapter, or that the horns or antlers were otherwise obtained
lawfully. In this section,

(1) "being accompanied” means having most of the meat 1in
actual possession with the horns or antlers unless the person 1is engaging
in the act of transporting most of the meat from the same animal in
portions at different times but in a continuous manner without unneces—
sary Interruption, from the place of taking to its destination for human
consumption;

(2) "raw" means an appearance, by reasonable observation,
that indicates its having been taken from a wild food animal during the
current or most recent lawful hunting season for that animal.

Sec. 3* AS 16.30.020 is amended to read:

Sec. 16.30.020. ANIMALS EXCEPTED. The provisions of secs. 10 - 12
[SEC. 10] of this chapter do not apply to animals which the department
exempts by regulation.

ckJJlild n V /**++m &

CSHB 159 (Judiciary) 2.
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"An Act relating to payments for Judicial
and providing for an effective date.””

COMMITTEE REPORT
2/18/75
HOUSE
Mr. Speaker:
The Committee on JUDICIARY has had

under consideration. A Majority of

( yrecommends it DO PASS
( Jrecommends it DO NOT PASS

( Jrecommends it DO PASS WITHATTACHED

services by political

the members of

subdivisions

FINANCE

Date 7

HB 170

the Committee

AM ENDMENT (S)

( Jrecommends it BE REPLACEDWITH CSFOR AND THAT
CS FOR DO PASS
() "and™ recommends it BE REFERRED TO THE
COMMITTEE
() reports it back WITHOUT RECOMMENDATION
, w . b foJ_ "
(/) other H~ndtl'/dad]' L <o
Members signing the Major ity report:
Members NOT concurring in the Major? ty report:
' s- j) M
\[/ ;/ d/ , W /recommends : / '\
Mol A
m A )\ 11 < recommends:
/ recommends
recommend s :
recommend s :
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House Judiciary Committee
March 24, 1975

The meeting was called to order at 1:30 p.m. by Chairman
Gardiner. All members were present except Mr. Brown,
Mr. Bradley and Mr. Specking.

HB 170 Judicial Payments

Clark Gruening, sponsor of the bill stated that the State
now provides most judicial services but that they charge
back cities for employee salaries.

Art Snowden testified that minicipalities are supposed to
reimburse the state for judicial services provided by the
state but this not now being enforced. The selective
enforcement (big cities only) 1is not fair. The Supreme
Court has mandated that the state will take over providing
all judicial services and that the minicipal employees
now providing some of the services will become state
employees. The state 1is presently charging back the
municipalities for services but they do not charge
corporations, regional corporations or individuals, etc.
If the state were forced to enforce the present statute
it would result is loss of judicial services in the bush.

John Spender stated that the provision of judicial services

is free to everyone but cities. The fines should be reimbursed
to municipalities also since city police arrest state

not merely city people who commit crimes.

Mr. Fink moved HB 170 out of committee with individual
recommendations. There being no objection, it was so
ordered.



FISCAL NOTE - HB 170

House Bill 170 repeals the requirement that political
subdivisions pay the State for judicial services provided to
them by the Alaska Court System. Under the provisions of HB
170, therefore, the Alaska Court System would process munici —
pal ordinance violations, local traffic tickets and other
municipal criminal cases at no expense to the political sub-—
divisions. Since the Court System 1is already processing these
cases, no additional expenditures would be 1incurred. However,
the State would lose the revenue that it presently 1is receiving
as payment for services from the political® subdivisions.

The estimated revenue loss for the next five years
would be as follows:

FY 76 FY 77 FY 78 FYy 79 FY 80

Revenue Lo0ss:$440,000 $480,000 $530,000 $580,000 $640,000

Note Prepared By
P. Barrier

Alaska Court System

March 6, 1975
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John R. Spencer
City Attorney
City of Anchorage
P.0. Box 400

Anchorage, Ak. 99510

Dear Mr. Spencer:

Our meeting on HB 170 will last until at least 3 p.m.

We would certainly

like to obtain your testimony and

will hold time open for you.

Sincerely,

Terry Oardiner
Representative

-fim
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Polar air crossroads ¢, the world POST OFFICE BOX 400
ANCHORé&ﬁOALASKA

March 5, 1975

Hon. Terry Gardiner,

Chairman, House Judiciary Committee,
Capitol Building,

JUNEAU, Alaska

Re: House Judiciary Committee meeting -
H.B. 170 March 24, 1975

Dear Terry:

I understand that a hearing is going to be held
by the House Judiciary Committee on House Bill 170, which
concerns the State absorbing the cost of operating the
court system for activities which are generated by muni—
cipalities.

I further understand that this hearing is going to be
on March 24 at 1:15 P.M. I would hope that you could delay
this a few minutes so that | can testify at the hearing,
both for the City of Anchorage and the Alaska Municipal

League. I will be arriving on the flight from Anchorage
which gets into Juneau (barring unforeseen circumstances)
at 1:15 P.M. that day. It would be practically impossible

for me to get to the hill until approximately 1:45 P.M. at
the earliest.

Please advise 1if this is satisfactory so far as you
are concerned.

Don Berry, Alaska Municipal League



FISCAL NOTE - HB 170

House Bill 170 repeals the requirement that political
subdivisions pay the State for judicial services provided to
them by the Alaska Court System. Under the provision”™ of HB
170, therefore, the Alaska Court System would process munici—
pal ordinance violations, local traffic tickets and other
municipal criminal cases at no expense to the political sub-—
divisions. Since the Court System is already processing these
cases, no" additional expenditures would be 1incurred. However,
the State would lose the revenue that it presently 1is receiving
as payment for services from the political "subdivisions.

The estimated revenue loss for the next five years
would be as follows:

FY 76 FY 77 FY 78 FY 79 FY 80

Revenue Loss:$440,000 $480,000 $530 ,000 " $580,000 $640,000

Note Prepared By:
Richard P. Barrier
Alaska Court System

March 6, 1975
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april 8, 1975

/ilaska Supreme Court
Pouch U
Juneau, Alaska 99801

Re: Lindley and Kaatz v. State of Alaska,
Supreme Court No. 2259
State of ?*laska v. Lindley and Kaatz,
Supreme Court No. 2291

Dear Chief Justice Rabinowitz and Members of the Supreme Court:

This letter is in response to the Court*3 invitation
to reply in writing to opposing counsel % citation at oral
argument of the case of Syroid v. Albuquerque Gravel Products
Company, 522 P.2d 570 (N.M. 19771) . In addition, I am taking
this opportunity to bring to the attention of the Court the
case of Nga Li v. Yellow Cab Company, L.A. 30277, decided by
the Supreme Court oi: California on March 31st. A copy of
that opinion, obtained from the Clerk of the California
Supreme Court is appended hereto. A copy has already been
furnished counsel for the State.

In Syroid v. Albuquerque Gravel Products Company,
supra, the Supreme Court ot New Mexico confirmed an ‘inter—
locutory order of the trial court denying plaintiff ™ motion
to strike the defense of contributory negligence. The New
Mexico Court alluded to five reasons that it was reluctant
to repudiate the contributory negligence doctrine:

(€D The Court reviewed the American and United
Kingdom jurisdictions which had overthrown the
contributory negligence doctrine (then including
twenty-one states) and inferred that the reluctance
of other jurisdictions to adopt comparative negli —
gence, particularly in its pure form, belied the
assarted '"greater capacity of comparative negligence
to work justice in tort cases .. ." 522 P.2d at
571.
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(2) The Court cited i1ts own long adherence to the
contributory negligence rule, and indicated that

it would not abandon such, an entrenched rule of

law without a showing by the proponents of compara—
tive negligence of "a clear superiority of their
system over ours."™ 522 P.2d at 572, 573.

(3 The Court asserted that the contributory
negligence doctrine wa3 not harsh in application

in New Mexico, citing the Workmen®s Compensation
statute and the doctrines of last clear chance,
sudden emergency, and degrees of culpability which
had been developed in that jurisdiction as ameliora—
tive devices. 522 P.2d at 572, 573.

(4) The Court implied that in practice, courts
have avoided the application of contributory
negligence in extreme cases by interpretations of
the doctrines of negligence or proximate case.
522 P.2d at 573.

(5) Finally, the Court speculated that contributory
negligence was more workable under the jury systenm,
citing the difficulty of exact apportionment of
fault. 522 P.2d at 573.

The purported reasons for judicial abstention will
be dealt with In the order above listed.

First, i1t was becoming clear even as the New *
Mexico court wrote that comparative negligence was and i3 a
strong trend, which will soon isolate a handful of states
refusing to acknowledge the need for reform. At least
twenty-seven states now have some form of comparative negli —
gence, and two of Alaska®"s closest sister states, Washington
and California, have now adopted pure comparative negligence.

The doctrines of last clear chance and sudden
emergency, and the concept of degreeg of culpability, alluded
to by the New Mexico Supreme Court a9 ameliorative devices,
are in fact half measures which operatg as deftly as meat
axes. AJ pointed out in earlier briefd, they shift the
entire burden of the loss back on the opposing party, without
any necessary relation to the relative degree of that party %
causally connected negligence. There is no reason to expect,
for instance, that one who ha3 had "the la3t clear chance"
to avoid an accident, will necessarily be the person whose
negligence was the greatest part of that contributing to the
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accident. All that can really be said, 1is that, given a

multiplicity of doctrines, a court or a jury can bend the
facts in order to completely bar the party guilty of the

greater part of the negligence.

It is understandable that courts wish to recognize
and act upon their obligation to do justice to the parties
before the court. A willingness to suspend the application
of recognized doctrines of law in order to do justice in
individual cases, without overthrowing those doctrines,
however, 1is to undercut the predictability and respectability
of the law. This 1is the dangerous ground upon which the New
Mexico court treads 1in the following statement:

"Further, we do not feel that the extreme examples
often posed by critics of contributory negligence
are consistent with reality. For instance, 1incon—
sistent with actualities in the application of

the principles of negligence, contributory negli—
gence and proximate causation to factual situations
in litigated tort cases, ace the often-cited
examples of a plaintiff being precluded from
recovering any of his excessively great damages
sustained in an accident to which his negligence
contributed only 103 or less of the cause, while
the defendant, whose negligence constituted 90% or
more of the cause, escapes without damage.™ 522
P.2d at 573.

The Court seems to be suggesting that the trier of fact
could, would, and should apply doctrines of negligence,
contributory negligence and proximate cause to ensure that a
plaintiff in the described situation would recover, whether
or not those doctrines, taken literally, v/o\ild lead to that
result. This position, while not judicial statemanship, 1is
the necessary result of a refusal to overthrow the unjust
doctrine of contributory negligence. It is the difficulty
to which this Court in Young v State, 491 P.2d 122 (Alaska
1971), had reference when the Court warned against the
excessive use of the "disfavored defense™ of contributory
negligence.

The last argument suggested by the Supreme Court
of New Mexico, i9 that contributory negligence is thought by
that court to be more workable under the jury system, because
of the difficulty of an exact or scientific apportionment of
fault. There are several answers to this unsupported assertion,
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and all of them are_.treated fxhaustivelv in the materials to
which this Court ha3 been cited by both parties. Briefly,
it is hard to see how the apportionment of culpability is
any more difficult an exercise in substantial justice for a
jury, than a decision under the almost metaphysical instructions
v/hich they receive on various issues, which are regularly
put to them to resolve. Examples %egin with the concept of
proximate cause in negligence cased, but reach much more
abstruse levels in economic regulation litigation and other
technical fields. In fact, juries are making such deter—
minations in a majority of ,American jurisdictions, and they
do not seem to be having a3 much difficulty as the New
Mexico Supreme Court would have expected. If the results
are not exact, they are certainly closer to a just division
of fault and damages than are determinations under the
doctrine of contributory negligence, which are "all or
notning™ 1in their nature. Courts are certainly capable of
assisting the juries in identifying relevant factors. See
Schwartz, Comparative Negligence, (1974) SS17.1 and 21.1.
Courts have the ability, and legal authority, to clarify the
issues and streamline the overall litigation, through such
devices as compulsory joinder under Alaska Civil Rule 19(a).
In short, there is simply no showing that juries are any
Ic33 capable of handling determinations under a comparative
negligence rule, than they are of handling other matters,
and the evidence v;ould appear to be to the contrary.

The opinion in Syroid v. Albuquerque Gravel Products
Company was joined in by only three of the five sitting
members of the Hew Mexico Supreme Court. The Chief Justice
and Justice Stephenson dissented. The decision is an example
of judicial intransigence, based on speculation about the
har%ships of change, a-d a belief that Courts can dg justice
in Jpita of the law they proclaim. That approach 1J to be
distinctly contrasted with the approach of the California
Supreme Court in Nga Li v. Yellow Cab Company, supgka. AlIn
Hga Li, the California Supreme Court has echoed .it hi3ter
court in Florida by accepting the responsibility for the
operation of the common law in modern society. Tracking
almost exactly with the Florida Supreme Court in Hoffman v.
Jonas, 280 S.2d 431 (Fla. 1973) and with the conclusions
urged upon this Court by p.laintiff-appellants, California
has adopted pure comparative negligence. That opinion
speaks for it3elf.

The Alaska Supreme Court ha3 always looked to the
best reasoned and most progressiva judicial thinking in



Alaska Supreme Court
April 8, 1975
Page Five

determining the common law of the State of Alaska, It has
looked particularly to the law of Oregon, Washington, and
California. Those three states have now all adopted compara—
tive negligence, two adopting a pure comparative negligence
system. The California Supreme Court, which is one of the most
respected judicial bodies in the country, has been compelled

by the force of logic and the weight of judicial duty to join
twenty-six other states in abandoning the legal gargoyle

called contributory negligence. This Court should do no less.

Very truly yours,

ROBERTSON, MONAGLE, EASTAUGH & BRADLEY

6. Dl

Of Attorneys for Appellants
Kaatz and Lindley

WGR:MTT:pc
Enclosure
cc: Allen Compton, Esquire



IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

IN BAM
NGA LI, )
Plaintiff and Appellant, j
V. | L.A30277
YELLOW CAB COMPANY OF CALIFORNIA ) Super. Ct. No. 977 992
et al., )
Defendants and Respondents. )

In this case we address the grave and recurrent
guestion whether we should judicially declare* no longer
applicable in California courts the doctrine of contribu—
tory negligence, which bars all recovery when the plaintiff-s
negligent conduct has contributed as a legal cause 1in any
degree to the harm suffered by him, and hold that it must
give way to a system of comparative negligence, which
assesses liability in direct proportion to fault. As we
explain in detail infra, we conclude that we should. In the
course of reaching our ultimate decision we conclude that:
(.1) The doctrine of comparative negligence 1is preferable to
the "all-or-nothing™ doctrine of contributory negligence

from the point of view of logic, practical experience, and

SEE CONCURRING AND DISSENTING OPINIONS



fundamental justice; (2) judicial action in this area

is not precluded by the presence of section 1714 of the
Civil Code, which has been said to "codify"” the ™"all-or-
nothing™ rule and to render it immune from attack

in the courts except on constitutional grounds; (3) given
.the possibility of judicial action, certain practical
difficulties attendant upon the adoption of comparative
negligence should not dissuade us from charting a

new course - leaving the resolution of some of these
problems to future judicial or legislative action;

(4) the doctrine of comparative negligence should

be applied in this state in its so-called "pure™ form
under which the assessment of liability in proportion

to fault proceeds in spite of the xact that the plaintiff
is equally at fault as or more at fault than the defen—
dant; and finally (5) this new rule should be given a
limited retrospective application.

The accident here in question occurred near
the intersection of Alvarado Boulevard and Third Street
in Los Angeles. At this intersection Third Street runs
in a generally east-west direction along the crest of
a hill, and Alvarado Boulevard, running generally north
and south, rises gently to the crest from either

direction. At approximately 9 P*m. on November 21,



1968, plaintiff Ng? Li was proceeding northbound on
Alvarado in her 1977 Oldsmobile. She was in the in—
side lane, and about 70 feet before she reached the
Third Street intersection she stopped and then began
a left turn across the three southbound lanes of
Alvarado, 1intending to enter the driveway of a service
station. At this time defendant Robert Phillips, an
employee of defendant Yellow Cab Company, was driving
a company-owned taxicab southbound in the middle lane
on Alvarado. He came over the crest of the hill,
passed through the intersection, and collided with
the right rear portion of plaintiff®s automobile,
resulting in personal injuries to plaintiff as well
as considerable damage to the automobile.

The court, sitting without a jury, found
as facto that defendant Phillips was traveling at
approximately 30 miles per hour when he entered the
intersection, that such speed was unsafe at that
time and place, and that the traffic light controlling
souohbound traffic at the intersection was yellow when
defendant Phillips drove into the Intersection. It
also found, however, that plaintiff®s left turn across
the southbound lanes of Alvarado "was made at a time

when a vehicle was approaching from the opposite direction



so close as to constitute an immediate hazard.l' The
dispositive conclusion of law was as follows: "That
the driving of NGA LI was negligent, that such negli —
gence was a proximate cause of the collision, and
that she is barred from recovery by reason of such
contributory negligence.”™ Judgment for defendants
was entered, accordingly.
|

"Contributory negligence 1is conduct on the
part of the plaintiff which falls beloxs”the standard
to which he should conform for his own protection,
and which is a legally contributing cause cooperating
with the negligence of the defendant in bringing about~
the plaintiff®s harm." (Rest. 2d Torts, §§*63.) Thus
the American Law Institute, 1in its second restatement
of the lav/, describes the kind of conduct on the part
of one seeking recovery for damage caused by negligence
which renders him subject to the doctrine of contribu—
tory negligence. What the effect of such conduct will
be is left to a further section, which states the doctiine
in its clearest essence: "Except where the defendant has
the last c.lear chance, the plaintiff®"s contributory
negligence bars recovery against a defendant whose
negligent conduct would otherwise make him liable to
the plaintiff for the harm sustained by him." (Rest. 2d

Torts, SHO/) (Italics added.)



This rule, rooted in the long-standing principle
that one should not recover from another for damages

brought upon oneself (see Baltimore & P.R. Co. v. Jones

(1877) 95 U.S. 439* 442; Buckley v. Chadwick (1955) 45
Cal.2d 183, 192)j has been the law of this state fronm

its beginning. (See Innis v. The Steamer Senator (1851)
1 cal. 459* 460-461; Griswold v. sharpe (1852) 2 cal.

175 23-24; Richmond v. Sacramento Valley Railroad Company
(1861) 18 Jal. 351, 356-358; Gay v. Winter (18067) 34 cal.
153, 162-163; Needham v. S.F. & S.J. R. Co. (1869) 37
Cal. 409s 417-423.) Although criticized almost from

the outset for the harshness of its operation, it has ’
weathered numerois attacks, 1in both the Iegislative1

and the judicial arenas, seeking its amelioration or
repudiation. We have undertaken a thorough reexamination
of the matter, giving particular attention to the common

law and statutory sources of the subject doctrine 1in this

state. As we have indicated, this reexamination leads us

1. (See, for ex% ple, Sen. Bill No. 43 (1971 Reg. Sess.);
Assem. Bill No. A (1971 Reg. Sess.); Sen. Bill No. 132
(1972 Reg. Sess.); Assem. Bill No. 102 (1972 Reg. Sess.);
Sen. Bill No. 10 (1973 Reg. Sess.); Sen. Bill No. 557
(1973 Reg. Sess.); Assem. Bill No. 50 (1973 Reg. Sess.);
Assem. Bill No. 801 (1973 Reg. Sess.); Assem. Bill No.
1666 (1973 Reg. Sess.); Sen. Bill No. 2021 (1974 Reg.
Sess.).)

2. See Tucker v. United Railroads (1916) 171 Cal. 702,
704-705; Sego v. Southern , Racific Co. (1902) 137 Cal. AO05,
407; Summers v. Burdick (19%1) 191 Cal.App.2d 464, 471;
Ilaerdter v. Johnson (1949) 92 Cal.App.2d 547> 553.



to the conclusion that the "all-or-nothing”™ rule of contribu—
tory negligence can be and ought to be superseded by a rule
which assesses liability in proportion to fault.

It is unnecessary for us to catalogue the enormous
amount of critical comment that has been directed over the
years against the "all-or-nothing™ approach of the doctrine
of contributory negligence. The essence of that criticisnm
has been constant and clear: the doctrine is 1inequitable
in its operation because it fails to distribute responsi-
bility in proportion to fault.3 Against this have been

raised several arguments in justification, but none
4

have proved even remotely adequate to the task. The basic

3. Dean Prosser states the kernel of critical comment
in these terms: "it [the rule] places upon one party
the entire burden of a loss for which two are, by
hypothesis, responsible." (Prosser, Torts (4th ed.
1971) §§6%, p. 433.) Harper and James express the same
basic idea: "[T]lhere 1is no justification - 1in either
policy or doctrine - for the rule of contributory
negligence, except for the feeling that if one man

is to be held liable because of his fault, then the
fault of him who seeks to enforce that liability should
also be considered. But this notion does not require
the all-or-nothing rule, which would exonerate a very
negligent defendant for even the slight fault of his

victim. The logical corollary of the fault principle
would be a rule of comparative or proportional negli—
gence, not the present rule.” (2 Harper & James, The

Law of Torts (1956) &22.3, p. 1207.)

4. Dean Prosser, in a 1953 law review article on the sub-—
ject which still enjoys considerable Influence,

addressed himself to the commonly advanced justificatory
arguments 1in the following terms: "There has been much
speculation as to why the rule thus declared found such
ready acceptance in later decisions, both in England and

in the United States. The explanations given by the

courts themselves never have carried much conviction.

Most of the decisions have talked about “proximate cause,”

(Fn. continued)



objection to the docttine - grounded in the primal concept that
in a system in which liability is based on fault, the extent

of fault should govern the extent of liability - remains
irresistible to reason and all intelligent notions of fairness.

saying that the plaintiff®s negligence is an interven—
ing, insulating cause between the defendant®s negligence

and the injury. But this cannot be supported unless a
meaning 1s assigned to proximate cause which 1is found
nowhere else. IT two automobiles collide and injure

a bystander, the negligence of one driver is not held

to be a superseding cause which relieves the other of
liability; and there is no visible reason for any differ —
ent conclusion when the action is by one driver against
the other. It has been said that "she defense has a

penal basis, and is intended to punish the plaintiff

for his own misconduct; or that the court will -not aid

one who 1is himself at fault, and he must come into court
with clean hands. But this 1is no explanation of the

many cases, particularly those of the last clear chance,
in which a plaintiff clearly at fault is permitted to
recover. It has been said that the rule is intended m
to discourage accidents, by denying recovery to those

who fail to use proper care for their own safety; but

the assumption that the speeding motorist 1is, or should
be, meditating on the possible failure of a lawsuit for
his possible injuries lacks all reality, and it is quite
as reasonable to say that the rule promotes accidents

by encouraging the negligent defendant. Probably the

true explanation lies merely in the highly individualistic
attitude of the common lav: of the early nineteenth century.
The period of development of contributory negligence was
that of the industrial revolution, and there IS reason

to think that the courts found in this defense, along

with the concepts of duty and proximate cause, a conven—
ient instrument of control over the jury, by which the
liabilities of rapidly growing industry were curbed and
kept within bounds.™ (Prosser, Comparative Negligence
(1953) 41 Cal.L.Rev. 1, 3-~J fns. omitted. Kgr a more
extensive consideration of the same subject, see 2 Harper &
James, supra, 822.2, pp. 1199-1207.)

To be distinguished from arguments raised in justi—
fication of the "all or nothing™ rule are practical,
considerations which have been said to counsel against
the adoption of a fairer and more logical alternative.

The latter considerations will be discussed in a subse—
guent portion of this opinion.



Furthermore, practical experience with the
application by Juries of the doctrine of contributory
negligence has added its weight to analyses of its
inherent shortcomings: "Every trial lawyer is well
aware that juries often do in fact allow recovery in
cases of contributory negligence, and that .the compromise
in the jury room does result in some diminution of the
damages because of the plaintiff3 fault. But the
process 1is at best a haphazard and most unsatisfactory
one." (Prosser, Comparative Negligence, supra, p. 4;
fn. omitted.) (See also Prosser, Torts, supra, §§67,
pp. 436-4-37; Comments of Malone and Wade in Comments on
Maki v. Frelk - Comparative v. Contributory Negligence:
Should the Court or Legislature Decide? (1968) 21 Vand.L.Rev.
889, at pp. 9373 973; Ulman, A Judge Takes the Stand
(3-933) pp. 30-34; cf. Comment of Kalven, 21 Vand.L.Rev.
889, 901-904.) It is manifest that this state of
affairs, viewed from the standpoint of the health and
vitality of the legal process, can only detract from
public confidence in the ability of lav; and legal
institutions to assign liability on a just and con—
sistent basis. (See Keeton, Creative Continuity in the
Lav; of Torts (1962) 75 Harv.L.Rev. 463, 505; Comment of

Keeton in Comments on Maki v. Frelk, supra, 21 Vand.L.Rev.



889, at p. 916 i Note (1974) 21 U.C.L.A.L.Rev. 1566, 1596-1597.)

It is in view of these theoretical and practical
6

considerations that to this date 25 states,

5- Professor Keeton states the matter as follows in his
Vanderbilt Law Review comment: "in relation to contri—
butory negligence, as elsewhere in the law, uncertainty
and lack of evenhandedness are produced by casuistic
distinctions. This has happened, for example, 1in doctrines
of last clear chance and in distinctions between what is
enough to sustain a finding of primary negligence and
what more is required to sustain a finding of contributory
negligence. Perhaps even more significant, however, is
the casuistry of tolerating blatant jury departure from
evenhanded application of the legal rules of negligence
and contributors®™ negligence, with the consequence that
a kind of rough apportionment of damages occurs, but 1in
unpoliced, 1irregular, and unreasonably discriminatory
fashion. Moreover, the existence of this practice sharply
reduces the true scope of the substantive change effected
by openly adopting comparative negligence. [Af] Thus,
stability, predictability, and evenhandedness are better
served by the change to comparative negligence than by
adhering in theory to a law that contributory fault bars
when this rule has ceaéi% to be the law in practice.”
(21 Vand.L.Rev. at p. )

A contrary conclusion is drawn in an article by
Lewis F. Powell, Jr., now an Associate Justice of the
United States Supreme Court. Because a loose form of
comparative negligence is already applied in practice
by independent American juries, Justice Powell argues,
the "all-or-nothing”™ rule of contributory negligence
ought to be retained as a check on the jury®s tendency
to favor the plaintiff. (Powell, Contributory Negligence:
A Necessary Check on the American Jury (1957) 43 A.B.7T7
J. 1005.)

6. Arkansas, Colorado, Connecticut, Georgia, Hawaii, Idaho,
Maine, Massachusetts, Minnesota, Mississippi, Nebraska,
Nevada, New Hampshire, New Jersey, North Dakota, Oklahoma,
Oregon, Rhode Island, South Dakota, Texas, Utah, Vermont,
Washington, Wisconsin, Wyoming. (Sg%vaggg Comparative
Negligence (1974), Appendix A, pp- - )

In the federal sphere, comparative negligqub of
the "pure" type (see infra) has been the rule since 8
in cases arising under the Federal Employers®™ Liability Act
(see 45 U.S.C. &53) and since égéo in cases arising under
the Jones Act (see 46 U.S.C. 8 ) and the Death on the
High Seas Act (see 46 U.S.C. & 765),



have abrogated the "all or nothing™ rule of contributory
negligence and have enacted in its place general appor—
tionment statutes calculated in one manner or another
to assess liability in proportion to fault, In 1973
these states were joined by Florida, which effected
the same result by judicial decision, (Hoffman wv.
Jones (1973) 280 So.2d 431») We are likewise persuaded
that logic, practical experience, and fundamental
justice counsel against the retention of the doctrine
rendering contributory negligence a complete bar to
recovery - and that it should be replaced in this
state by a system under which liability for damage will
be borne by those whose negligence caused it in direct
proportion to the extent of their causal responsibility.
The foregoing conclusion, however, clearly
takes us only part of the way. It is strenuously and
ably urged by defendants and two of the amici curii e
that whatever our views on the relative merits of
contributory and comparative negligence, we are pre—
cluded from making those views the law of the state
by judicial decision. Moreover, it is contended,
even if we are not so precluded, there exist considera—
tions of a practical nature which should dissuade us
from embarking upon the course which we have 1indicated.

We proceed to take up these two objections in order.



It is urged that any change in the law of con—
tributory negligence must be made by the Legislature, not
by this court. Although the doctrine of contributory
negligence is of judicial origin - 1its genesis being
traditionally attributed to the opinion of Lord Ellenborough
in Butterfield v. Forrester (K.B. 1809) 103 Eng. Rep.

7
926 - the enactment of section 171*1 of the Civil Code
in 1872 codified the doctrine as it stood at that date
and, the argument continues, rendered it invulnerable to
attack in the courts except on constitutional grounds.
Subsequent cases of this court, it is pointed out, have
unanimously affirmed that -- barring the appearance of
some constitutional infirmity the "all-or-nothing"”
rule is the law of this state and shall remain so until
the Legislature directs otherwise. The fundamental
constitutional doctrine of separation of powers, the
argument concludes, requires judicial abstention.
7. Section 1717 of the Civil Code has never been amended.
It provides as follows: "Everyone 1is responsible, not
only for the result of his willful acts, but also for
an injury occasioned to another by his want of ordinary
care or skill in the management of his property or person,
except so far as the latter has, willfully or by wattt of
ordinary care”™ brought the injury upon hlmse.il* The extent

ofr~TTubiliiy®™ in such cases 1is defined by the Title on
Compensatory Relief." (ltalics added.)

11



We are further urged to observe that a basic
distinction exists between the situation obtaining 1in
Florida prior to the decision of that state"s Supreme
Court abrogating the doctrine (Hoffman v.

Jones, supra, 280 So.2d 431), and the situation now
confronting this court. There, to be sure, the Florida,
court was also faced with a. statute, and the dissent—
ing justice considered that fact sufficient to bar
judicial change of the rule. The statute there 1in
question, however, merely declared that the general
English common and statute law in effect on July 4,
1776, was to be in force in Florida except to the
extent it was 1inconsistent with federal constitutional
and statutory law and acts of the state Legislature.
(Fla. Stat., 82.01, F.S.A.) The majority simply
concluded that there was no clear-cut common law rule
of contributory negligence prior to the 1809 Butterfield
decision (Butterfield v. Forrester, supra, 103 Eng.

Rep. 926), and that therefore that ruée was not made

a part of Florida law by the statute. (280 So.2d at

8. It should be observed that the Florida court held
alternatively that even if contributory negligence was
recognized by the common law prior to the day of Amerxcan
independence , cind therefore was made a part of Florida
law by the statute, it remained subject to judicial

overruling because of its common law origin. (280 So.2d
at pp. 435-436.)



pp. 434-435.) In the instant case, defendants and
the amici curiae who support them point out, the
situation is quite different: here the Legislature
has specifically enacted the rule of contributory
negligence as the law of this state. In these cir—
cumstances, it is urged, the doctrine of separation
of powers requires that any change must come from
the Legislature.

We have concluded that the foregoing argu—
ment, 1in spite of its superficial appeal, is funda—
mentally misguided. As we proceed to point out and
elaborate below, it was not the intention of the
Legislature 1in enacting section 1714 of the Civil
Code, as well as other sections of that code declara—
tive of the common law, to insulate the matters therein
expressed from further judicial development; rather
it was the intention of the Legislature to announce
and formulate existing common law principles and
definitions for purposes of orderly and concise pre—
sentation and with a distinct view toward continuing
judicial evolution.

Before turning our attention to section 1714
itself we make some observations concerning the 1872

Civil Code as a whole. Professor Arvo Van Alstyne, 1in



$£0i

an excellent and instinctive article- entitled The
California Civil Code which appears as the intro—
ductory commentary to West®"s Annotated Civil Code
(1954), has carefully and authoritatively traced

the history and examined the development of this,

the first code of substantive law to be adopted 1in
this state. Based upon the ill-fated draft Civil
Code prepared under the direction and through the
effort of David Dudley Field for adoption in the
state of New York, the California code found accept—
ance for reasons largely related to the temperament
and needs of an emerging frontier society, "in the
young and growing commonwealth of California, the
basically practical views of Field commanded wider
acceptance than the more theoretic and philosophic
arguments of the jurists of the historic school.

In 1872, the advantages of codification of the
unwritten law, as well as of a systematic revision

of statute law, loomed large, since that law, drawing
heavily upon the judicial traditions of the older
states of the Union, was still in a formative stage.
The possibility of widely dispersed popular knowledge
of basic legal concepts comported well with the indi—

vidualistic attitudes of the early West."” (Van Alstyne,

supra, p. 6.)



However, the extreme conciseness and brevity
of expression which was characteristic of the 1372 code,
although salutary from the point of view of popular
access to basic legal concepts, early led to uncertainty
and dispute as to whether it should be regarded as the
exclusive or primary source of the law of private rights.
Due Ilargely to the influence of a series of articles on
the subject by Professor John Norton Pomeroy, this prob—
lem of interpretation was soon resolved, and by 1920
this court was able to state with confidence: "The
Civil Code was not designed to embody the whole lavw/
of private and civil relations, rights, and dutiesj
it is incomplete and partial; arid except in those
instances where 1its language clearly and unequivocally
discloses an intention to depart from, alter, or
abrogate the common-law rule concerning a particular
subject matter, a section of the code purporting to
embody such doctrine or rule will be construed in light
of common-law decisions on the same subject."™ (Estate
of Elizalde (1920) 132 Cal. 427, 433; see also Van
Alstyne, supra, pp- 29-35.)

In addition, the code itself provides explicit
guidance as to how such construction shall proceed. "The

rule of the common law, than statutes 1in derogation thereof

13



are to be strictly cbnstrued, has no application to
this Code. The Code establishes the law of this
State respecting the subjects to which i1t relates,
and its provisions are to be liberally construed

with a view to effect its objects and to promote
justice." (Civ. code (1872) 4.y Also, "[t]he
provisions of this Code, so far"as they are substan-—
tially the same as existing statutes or the common
law, must be construed as continuations thereof, and
not as new enactments."” (Civ. Code (1872) 85;
italics added.) The effect of these sections was
early expressed by us in In re Jessup (1889) 8I Cal.
408, 4.19, in the following terms: "[E]Jven as to the
code, Aiberal construction® does not mean enlarge—
ment or restriction of a plain provision of a written
law. IT a provision of the code 1is plain and unambi —
guous, it is the duty of the court to enforce it as
it iIs written. IT it is ambiguous or doubtful, or
susceptible of different constructions or interpre—
tations, then such liberality of construction 1is to
be indulged in as, within the fair interpretation of
its language, will effect its apparent object and
promote justice." (See also Baxter v. Shanley-Furness
Co. (1924) 193 Cal. 5538, 560; see generally 4|3 Cal.

Jur.2d, Statutes, S162, pp. 003-067.)

16



The foregoing view of the character, func—
tion, and proper mode of interpretation of the Civil
Code has 1imbued it with admirable flexibility from
the standpoint of adaptation to changing circumstances
and conditions. As Professor Van Alstyne states the
matter: "[The code®"s] incompleteness, both in scope and
in detail[,] have provided ample room for judicial
development of important new systems of rules, fre—
quently built upon Code foundations. In the field
of torts, 1in particular, which the Civil Code touches
upon only briefly and sporadically, the courts have
been free from Code restraint in evolving the details
of such currently vital rules as those pertaining to
last clear chance, the right of privacy, res ipsa
loguitur, unfair competition, and the “.impact rule”
in personal injury cases . . . . [1f] In short, the
Civil Code has not, as itscritics had predicted,
restricted the orderly development of the law in its
most rapidly changing areas along traditional patterns.
That this 1is true 1is undoubtedly due .in large measure
to the generality of Code treatment of its subject
matter, stress being placed upon basic principles
rather than a large array of narrowly drawn rules.

In addition, the acceptance of Professor Pomeroy"s



concept of the Civil Code as a continuation of the
common lav/ created an atmosphere in which Code inter—
pretation. could more easily partake of common lav;
elasticity.” (Van Alstyne, supra, pp- 36-37-)

It is with these general precepts in mind
that we turn to a specific consideration of section
1714. That section, which we have already quoted
in full (fn. 7, ante), provides in relevant part as
follows: "Everyone is responsible, not only for the
result of his willful acts, but also for an injury
occasioned to another by his want of ordinary care
or skill in the management of his property or person,
except so far as the latter has, willfully or by want
of ordinary care, brought the Injury upon himself."
(ltalics added.)

The present-day reader of the foregoing
language is immediately struck by the fact that it
seems to provide in specific terms for a rule of
comparative rather than contributory negligence --
i.e., for a rule whereby plaintiff®s recovery is to
be diminished to the extent that his own actions
have been responsible for his injuries. The use of
the compound conjunction "except so far as"™ - rather

than some other conjunction setting up a wholly



disqualifying condition - <clearly seems to indicate
an Intention on the part of the Legislature to adopt
a system other than one mwherein contributory fault

on the part of the plaintiff would operate to bar

9
recovery. Thus it could be argued - as 1indeed it

has been argued with great vigor by plaintiff and
the amici curiae who support her position - that no
change in the law is necessary in this case at all.
Rather, it is asserted, all that is here required 1is
a recognition by this court that section 1714 announced
a rule of comparative negligence in this state in
1872 and a determination to brush aside all of the
misguided decisions which have concluded otherwise up
to the present day. (See also Bodwell, It 1ls Seen
Comparative Negligence For Seventy-Nine Years (1952)
27 L.A. Bar Bull. 247.)

Our consideration of this arresting contention
and indeed of the whole question of the true meaning and

intent of sec 1714 - cannot proceed without referenc

9. This 1impression is strengthened by a comparison of
the language of section 1714 with the section of the
Fieli 8 aft on which it was modeled. Section 053 of
the 8 g draft of the New York Civil Code, whose mani—
fest intention was to state the strict rule of contri—
butory negligence, uses the word "unless™ 1in the
position wherein its successor section 1714 substitutes

except so far as."” (See fn. 12, infra.) As we shall

explain, however, wisdom does not Tie in drawing hasty

conclusions fjjm this change in language.



to the Code Commissioners®™ Note which appeared imme-

diately following section 1714 1in the 1872 code.

That note provided in. full as follows: "Code La.,

82295; Code Napoleon, & 1383; Austin vs. Hudson

River R.R. Co., 25 N.Y-., p. 334; Jones vs. Bird, -

5 B.

p -

& Aid., p. 837 Dodd vs. Holmes, 1 Ad. & EI.,

493e This section modifies the law heretofore

existing. — See 20 N.Y., p. 67; 10 M. & W e, p. 546;

5 C.

B. (N.S.), p. 573. This ass of obligations

imposed by lav/ seems to be laid down 1in the case of

Baxter vs. Roberts, July Term, 1872, Sup. Ct. Cal.

Roberts employed Baxter to perform a service which

he (Roberts) knew to be perilous, without giving

Baxter any notice of its perilous character; Baxter

was

injured. Held: that Roberts was responsible

in damages for the injury which Baxter sustained.

(See facts of case.)"” (1 Annot. Civ. Code (Raymond &

Burch 1874 Ed.) p. 519; italics added.)

Each of the parties and amici 1in this case

has applied himself to the task of legal cryptography

which the interpretation of this note 1involves. The

10.

In determining whether a specific code section was

intended to depart from or merely restate the common law
weight 1s to be accorded the notes and comments of the
Code Commissioners. (See O"Hara v.Wattson (1916) 172

Cal.

525, 53" 535.)



variety of answers which has resulted is not surpris—
ing. V/e first address ourselves to the interpretation
advanced by plaintiff and the amici curiae 1in support
of her contention set forth above* that section 1714
in fact announced a rule of comparative rather than
contributory negligence.

The portion of the note which is relevant
to our inquiry extends from its beginning up to the
series of three cases cioed following the italicized
sentence: IThis section modifies the lavw/ heretofore
existing.” Plaintiff and her allies point out that
the first authorities cited are two statutes from
civil law jurisdictions, Louisiana and France; then
comes the italicized sentence; finally there are
cited three cases which state the common law of

contributory negligence modified by the doctrine of

last clear chance. The proper interpretation, they
urge, 1is this: Civil law jurisdictions, they assert,
uniformly apportion damages according to fault. The

citation to statutes of such jurisdictions, followed
by a sentence indicating that a change 1is intended,
followed in turn by the citation of cases expressing
the common law doctrine -- these taken together, it is

urged, support the clear language of section 1714 by



indicating the rejection of the common law "all-or-
nothing”™ rule and the adoption in its place of civil

law principles of apportionment.

This argument fails to withstand close
scrutiny. The civil law statutes cited in the note,
like the common law cases cited immediately follow—

ing them, deal not with "defenses"” to negligence
11

but with the basic concept of negligence icself.

In fact the Code Commissionersl Note to the parallel
section of the Field draft cites the very same
statutes and the very same cases inlgirect support

of its statement of the basic rule. Moreover, in

11. Section 1383 of the Code Napoleon (1804) provided:
"Chacun est responsible du dommage qu®ll a cause non
se"uiement par “son fait, mals encore par sa negligence
ou par son imprudence. [Every person 1is responsible for the
damage that he has caused not only by his act, but also
by his ni%vagence or by his imprudence.]

In , article 2295 of the Louisiana Civil Code
(now art. 23167 provided: "Every person 1is responsible
for the damage ne occasions not merely by his act, but
by his negligence, his imprudence, or his want of skill."

12. Section 853 of the 1865 Field draft of the New York
Civil Code, along with its Code Commissioners* Note, provided
"Every one 1is responsible, not only for the result of

his willful acts, but also for an injury occasioned to
another by his want of ordinary care or skill in the
management of his property or person;! unless the latter
has, willfully, or by want; or ordinary care, 1incurred

the risk of such injury. The extent of liability in

such cases is defined by the Title on COMPENSATORY RELIEF.

22 (footnote continued)



1872, when section 1714 was enacted and the Code
Commissioners* Note was written, neither France nor
Louisiana applied concepts of comparative negligence.
The notion of "faute commune™ did not become firmly
rooted in French law until 1879 and was not codified

until 1915- (See Turk, Comparative Negligence ~
the March (1950) 28 Chi.Kent L.Rev. 189, 239-240.)

Louisiana, 1in spite of an 1825 statute which apoeared

13
to establish comparative negligence, firmly

adhered to the "all-or-nothingl common lav/ rule in

1872 and has done so ever since. (See Schwartz,

supra, 81.3> p. 10, *n. 765 Turk, supra, at
pp. 318-326.) In fact, in 1872 there was no

American .iurlsdiction apnlying concents of true
14

comparative negligence for general purposes,

"1. Code La., 2295; Code Napoleon, 1383; Austin v.
Hudson River R. It. Co., 25 N .Y ., "33%; "Jones V. ib@L
8 B. & Aid., 837; Dodd v. Holmes, 1 Ad. ftEI ., .

"2. Johnson v. Hudson River R. R. Co., 20 N.Y., 69."

13. The statute here in question (La. Code 1825, art.
2303), ,v/as not that cited by the Code Commissioners. (See
fn. , ante, and accompanying text.)

14. In 1872 two American jurisdictions, Illinois and
Kansas, applied concepts of slight versus gross negligence
-- which was not really comparative negligence but another
form of "all mor-nothing” rule accoqbbng to which a slightly
negligent plaintiff could recover . percent of his damages

against a grossly negligent defendant. One jurisdiction,
Georgia, had a true comparative negligence statute, but it
was limited in application to railroad accidents. (Turk,

supra, at pp. 304-318, 326-333.)



and the only European jurisdictions doing so were
Austria and Portugal. (Turk, supra, at p. 2*1-1.)
Among those jurisdictions applying such concepts

in the limited area in which they have tradition—
ally been applied, to wit, admiralty, was California
itself: in section 973 of the very Civil Code which
we are now considering (now Harb. & Nav. Code,
§§292) apportionment was provided for when the
negligence of the plaintiff was slight. Yet the
Code Commissionersl Note did not advert to this
section.

In view of all of the foregoing we think,
that it would indeed be surprising if the 18?2 Legis—
lature, intending to accomplish the marked
departure from common law which the adoption of
comparative negligence v/ould represent, should have
chosen to do so in language which differed only
slightly from that used in the Field draft to describe
the common law rule. (See 1°n. 12, ante j see also
Buckley v. Chadwick, supra, *5 Cal.2d 183, 192-7193.)
It would be even more surprising if the Code Commis—
sioners, in stating the substance of the intended
change, should fall to mention the law of any juris—

diction, American or foreign, which then espoused the



new doctrine in any form, and should choose to cite
in their note the very statutes and decisions which
the New York Code Commissioners had cited in support
of their statement of the common lav; rule. (See

fn. 12, ante, and accompanying text.) It is in our
view manifest that neither the Legislature nor the
Code Commissioners harbored any such intention --
and that the use of the words "except so far fs" in
section 1?14 manifests an intention other than that
of declaring comparative negligence the law of
California in 1872.

That intention, we have concluded, was
sinly to insure that the rule of contributory negli—
gence, as applied in this state, would not be the
harsh rule then applied in New York but would be
mitigated by the doctrine of last clear chance. The
New York rule, which did not incorporate the latter

doctrine, had been given judicial expression several

years before in the case of Johnson v. The Hudson

The17tatement in some cases to the effecl, that

sectlon ™ states a civil law rather thib % c%gmon
law principle (see Rowland v. Christian ( 6 )

Cal.2d 108, 2jJ Fernandez v. Consolidated Fisheries,
Inc. (1950) Ca.l.App.2d 91 95-95) is correct inso—

far as it indicates that the duty to refrain fronm
injuring others through negligence has its roots 1in
civil law concepts. (See Turk, supra, at p. 209.)
It is Incorrect, however, insofar as it might be read

25 (footnote continued)



River Railroad Company (1859) 20 N.tf. 65. It is
apparent from Code Commissioners “Note that this
rule was considered too harsh for adoption in
California, and that the Legislature therefore
determined to adopt a provision which would not
have the effect of barring a negligent plaintiff
from recovery without regard to the quantity or
quality of his negligence.16

Turning to the text of the note, we observe
that, as indicated above (fn. 11, ante, and accompany—
ing text), the first group of citations, both statutory
and decisional, deal with defining the basic concept
of negligence and announcing a rule of recovery
therefor. Then appears the sentence "This section
to indicate that defenses affecting recovery for breach
of that basic duty are also rooted in the civil law.
As we have shown, the defense of contributory negligence
and its mitigative corollary, the doctrine of last clear

chance, as they are stated in the statute, are clearly
of common law origin.

16. "Although . . . the bulk of the Code was based on
the New York draft code, it nevertheless cannot be classi—
fied as a mere duplication thereof. On the contrary,

the original California Civil Code bears the unmistakable
imprint of a thoroughgoing critical reconsideration and
evaluation of the New York provisions, and their recasting
where necessary 1in the light of California statutory

and decision law, with a view to the improvement of

the whole structure.” (Van Alstyne, supra, at p. 11.)



modifies the law heretofore existing,” followed imme—
diately by the citation of three cases. The first

of these, as we have indicated, is Johnson v. The
Hudson River Railroad Company (1859) 20 N.Y. 655

that case represented the strict New Yorlc rule of
contributory negligence, derived directly from the
1809 Butterfield case, under which any negligence

on the part of the plaintiff barred recovery; and

it had been specifically cited for that proposition

in the Field draft section 853. (See fn. 12, ante.)
The second and third cases cited by the California
commissioners were Davies v. Mann (1842) 10 M & W 546,
and Tuff v. Warmar. (1858) 5 C.3. (N.S.) 573; these
cases stated the emerging doctrine of last clear
chance, which the English courts had begun to apply

in order to ameliorate the harsh Butterfield rule.
Interestingly, the last cited of these cases contains
language which might well have been the source of

the term "except so far as"” which the California
Legislature used to indicate its parting of the ways
with the New York rule: "It appears to us that the
proper gquestion for the jury in this case, and indeed
in all others of the 1ike kind, 1s, whether the damage

was occasioned entirely by the negligence or improper
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conduct of the defendant, or whether the plaintiff
himself so far contributed to the misfortune by his
own negligence or want of ordinary and common care
and caution, that; but for such negligence or v/ant

of ordinary care and caution on his part, the mis—

fortune would not have happened.™ (Tuff v. Warman,
17
supra, 5 C.B. (N.S.) 573, 585; italics added.)

17. It is difficult to understand why the Cede Com—
missioners did not incorporate in their note citations
to California cases dealing with the plaintiff®s duty
of care and the doctrine of last clear chance. Perhaps
it was felt that a citation of the seminal English
cases was sufficient to recognize the emerging princi—
ples. In any iéé@t, it is worthy of note that this
court, 1% he decision of Needham v. S. F. & S.J.
R.Co. ( 6 ) 37 Cal. 409, had carefully examined the
New York rule and had firmly rejected it in favor of
the more humane English view. Of more than passing
interest in the present premises 1is the following
language from our opinion: "To this doctrine [the
strict New York rule], however, notwithstanding the
very respectable authority by which it is sustained,

v/e are unable to assent. About the general rule upon
which it is founded - that a plaintiff cannot recover
for the negligence of the defendant, if his own want

of care or negligence has in any degree contributed

to the result comolained of - there can be no dispute.
(Gay v. Winter, 3~ Cal. 153.) The reason of this rule
is, that both parties being at fault, there can be no
apportionment of the damages, and not that the negli —
gence of the plaintiff justifies or excuses the negli—
gence of the defendant, which would seem®"to be the

true reason in the estimation of the New York Courts.
The law does not justify or excuse the negligence of

the defendant. It woulg, notwithstanding the negli—
gence of the plaintiffl hold the defendant responsible,
if it could. It merely allows him to escape judgment

because, from the nature of the case, it is unable to

28 (footnote continued)



We think that the foregoing establishes
conclusively that the intention of the Legislature
in enacting section 171"~ of the Civil Code was to
state the basic rule of negligence together with the
defense of contributory negligence modified by the
emerging doctrine of last clear chance; It remains
to determine whether by so doing the Legislature
intended to restrict the courts from further develop—
ment of these concepts according to evolving standards
of duty, causation, and liability.

This question must be answered in the nega-—
tive. As we have explained above, the peculiar nature
of the 1872 Civil Code as an avowed continuation of the

common law has rendered it particularly flexible and

ascertain what share of the damages 1is due to his negli—
gence . He s both legally and morally to" blame, bat
there® 1TT~no standard” by which the law can", measure the
consequences of his fault, and therefore, and therefore
"only, he 1is allowed to go free of judgment. The impossi—
bility of ascertaining in what degree his negligence
contributed to the injury being then the sole ground

of his exemption from~llabIlTlt.yll~Tollows fnat" such
exemption cannot be allowed “where such<ii”“posViFi..Litiyr~
does not exist; or, in other words,”™ the general rule
that™ a plaintiff who is himself ais fault cannot recover,
1s limited by the reason upon which it is founded.Z

*(*3r' Cal. "lfoy, AIl~9; italics "added.) This language clearly
contains the germ of a comparative approach, 1if not the
outright statement that such an approach would be adopted
if apportionment of damages were technically possible.
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adaptable in its response to changing circumstances

and conditions. To reiterate the words of Professor
Van Alstyne, "[the code®"s] incompleteness, both 1in
scope and detailf,] have provided ample room for
judicial development of important new systems of

rules, frequently built upon Code foundations."

(Van Alstyne, supra, at p. 36.) Section 1714 in
particular has shown great adaptability in this
respect. For example, the statute by its express
language speaks of causation only in terms of actual
cause or cause in fact ("Every one 1is responsible

for an injury occasioned to another by his want of
ordinary care."), but this has not prevented active
judicial development of the twin concepts of proxi—
mate causation and duty of care. (See, e.g., Vesely v.
Sager (1971) 5 Cal.3d 153, 158-167; Connor v. Great
Western Sav. & Loan Assn. (1968) 69 Cal.2d 850, 865'868
Dillon v. Legg (1968) 68 car.2d 728, 739-7%*8; stewart v
Cox (1961) 55 Cal.2d 857, 861-863; Biakanja v. Irving
(1958) *9 Cal.2d 647; Richards v. Stanley (1954) 43
Cal.2d 60, 63—66.) Conversely, the presence of this
statutory language has not hindered the development

of rules which, 1in certain limited circumstances,

permit a finding of liability in the absence of direct
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evidence establishing the defendant®s negligence as
the actual cause of damage. (See Summers v. Tice
(1948) 33 Cal.2d 80; Ybarra v. Spangard (1944) 25
Cal.2d 486.) By the same token we do not believe
that the general language of section 1714 dealing
with defensive considerations should be construed -
so as to stifle the orderly evolution of such con— |
siderations in light of emerging techniques and
concepts. On the contrary we conclude that the rule
of liberal construction made applicable to the code
by its own terms (Civ. Code, 84, discussed ante)
together with the code®"s peculiar character as a
continuation of the common law (see Civ. Code, 8J5j
also discussed ante) permit if not require that section
1714 be interpreted so as to give dynamic expression
to the fundamental precepts which it summarizes.

The aforementioned precepts are basically
two. The first is that one whose negligence has
caused damage to anotner should be liable therefor.

The second is that one whose negligence has contributed
to his own injury should not be permitted to cast the

burden of liability upon another. The problem facing

the Legislature in 18?2 was how to accommodate these twin

precepts in a manner consonant with the then progress



of the common law and yet allow for the 1incorporation
of future developments. The manner chosen sought to
insure that the harsh accommodation wrought by the
New York rule - i.e., barring recovery to one guilty
of any negligence - would not take root in this state.
Rather che Legislature wished to encourage a more
humane rule - one holding out the hope of recovery
to the negligent plaintiff in some circumstances.

The resources of the common law at that time
(in 1872) did not include techniques for the apportion—
ment of damages strictly according to fault -- a fact
which this court had lamented three years earlier (see
fn. 17, ante). They did, however, include the nascent
doctrine of last clear chance which, while 1t coo was
burdened by an "all-or-nothing" approach, at least to
some extent avoided the often unconscionable results
which could and did occur under the old rule precluding
recovery when any negligence on the part of the plaintiff
contributed in any degree to the harm suffered by him.
Accordingly the Legislature sought to include the concept
of last clear chance in its formulation of a rule of
responsibility. We are convinced, however, as we
have Indicated, that in so doing the Legislature

in no way 1intended to thwart future judicial progress



frw. fy Wy

toward the humane goal which It had embraced. There—
fore, and for all of the foregoing reasons, we hold
that section 1717 the Civil Code was not intended
to and does not preclude present judicial action 1in

furtherance of the purposes underlying it.

We are thus brought to the second group of
arguments which have been advanced by defendants and
the amici curiae supporting their position. Generally
speaking, such arguments expose considerations of a
practical nature which, it is urged, counsel against
the adoption of a rule of comparative negligence 1in
this state even if such adoption 1is possible by judicial
means.

The most serious of these considerations
are those attendant upon the administration of a rule
of comparative negligence in cases Involving multiple
parties. One such problem may arise when all responsible
parties are not brought before the court: it may be
difficult for the jury to evaluate relative fault in
such circumstances, and to compound this difficulty
such an evaluation would not be res judicata in a

subsequent suit against the absent wrongdoer. Problems



