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,^"An Act r e l a t i n g  to c r i m i n a l  a s s a u l t . ’*

2/ 12/ 1$ c o n n  I T T E E  R E P O R T

H O U S E

M r .  S p e a k e r : D a t e

The  Comm i t t e e  on J u d i c i a r y ha s  had

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y o f  t h e  me mb e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT PASS

( ) r e c o mme n d s  i t  DO PASS WI TH ATTACHED AMENDMENT(S)

{ ) r e c o m m e n d s  i t  BE REPLACED WI TH CS FOR ^  S  1 ^  V AND THAT

CS FOR K<-/_________________ DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE REFERRED TO THE ___________________________________________________

COMM I TTEE

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Me mb e r s  s i g n i n g  t h e  M a j o r i t y  r e p o r t :

_ ____T-— 4 -
t n a/.‘fi? A

\ I f v
Tit- .• ■ \ A-<.

_

Jt c.~ A.
7

/  V
Me mb e r s  NOT c o n c u r r i n g  i n  t h e  M a j  o r i t y r e p o r t :

________________________________________________  r e c o m m e n d s :

________________________________________________ r e c o m m e n d s :

________________________________________________  r e c o m m e n d s :

________________________________________________ r e c o m m e n d s :

r e c omme n d  s :
J

X t a a a a  x J Cha i rman
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~ ^ ' 2 7 3
Statement o f  Intent on CS HB 15^

‘H o u s e  J u d i c i a r y  C o m m i t t e e  ^

It is t h e  i n t e n t  of  the c o m m i t t e e  to: fi r s t ,  d e l e t e
a r c h a i c  l a n g u a g e  f o u n d  i n  the e x i s t i n g  a s s a u l t  s t a t u t e s ;
• se c o n d ,  t o  i n c l u d e  u n i f o r m  p r o v i s i o n s  f o r  f i n e  a n d  
. i m p r i s o n m e n t  f o r  a n y  t y p e  of a s s a u l t ;  a n d  t h i r d ,  b e c a u s e  
a s s a u l t  is a s e r i o u s  o f f e n s e ,  to r a i s e  the m a x i m u m  
s e n t e n c e  f o r  s i m p l e  a s s a u l t  a n d  a s s a u l t  and b a t t e r y .

j |
!A s e c t i o n  o n  a g g r a v a t e d  a s s a u l t  has b e e n  a d d e d  i n  o r d e r  
:to c o v e r  t h e  s i t u a t i o n  w h e r e  g r e a t  b o d i l y  i n j u r y  r e s u l t s  
I f r o m  a n  a s s a u l t .  T h e  p e n a l t y  for s u c h  an  a t t a c k  s h o u l d  
;be m u c h  m o r e  s e v e r e  t h a n  it c u r r e n t l y  is ( b e i n g  o n l y  
ia s i m p l e  a s s a u l t  m i s d e m e a n o r  w i t h  a m a x i m u m  s e n t e n c e  
I o f  s i x  m o n t h s ) .  A n  e x a m p l e  o f  a n  a g g r a v a t e d  a s s a u l t  
;m i g h t  be  t h e  p r o f e s s i o n a l  b e a t i n g  s i t u a t i o n  w h e r e  t h e  
i v i c t i m  is s e r i o u s l y  i n j u r e d .

S e c t i o n  1 1 . 1 5 . 2 2 8  is i n t e n d e d  to r e a c h  t h o s e  w h o  c a u s e  
i n j u r i e s  u n d e r  c i r c u m s t a n c e s  w h i c h  w o u l d  j u s t i f y  a 

( n e g l i g e n t  h o m i c i d e  p r o s e c u t i o n  u n d e r  AS 1 1 . 1 5 . 0 8 0 ,  had 
d e a t h  r e s u l t e d .  An a r c h t y p i c a l  e x a m p l e  w o u l d  b e  t h e  
o p e r a t o r  o f  a  m o t o r  v e h i c l e  who, w h i l e  u n d e r  the 
i n f l u e n c e  o f  i n t o x i c a t i n g  b e v e r a g e s ,  is i n v o l v e d  i n  

!an a c c i d e n t  w h i c h  i n j u r e s  a n o t h e r  as a d i r e c t  a n d  p r o x i m a t e  
“r e s u l t  o f  his i n t o x i c a t e d  c o n d i t i o n .  If the p e r s o n  dies, 
he c a n  be p r o s e c u t e d  u n d e r  AS 1 1 . 1 5 . 0 8 0 ,  but if t h e  
v i c t i m  l i v e s ,  n o  m a t t e r  h o w  s e r i o u s  his i n j u r y ,  t h e  d r i v e r  
u n d e r  t h e  p r e s e n t  l a w  c a n  on l y  be p r o s e c u t e d  for r e c k l e s s  
d r i v i n g  o r  o p e r a t i n g  a m o t o r  v e h i c l e  u n d e r  the I n f l u e n c e  
of a l c o h o l ,  b o t h  of w h i c h  ' irtisdemeanors.



House Judiciary Committee
February 14, 1975

H B  7 4 /  H B  1 5 4  A s s a u l t

T h e  m e e t i n g  w a s  c a l l e d  t o  o r d e r  at 1 : 3 5  p.m. b y  C h a i r m a n  
G a r d i n e r .  A l l  m e m b e r s  w e r e  p r e s e n t  e x c e p t  Mr. C o t t o n .

D a n  H i c k e y ,  DA, t e s t i f i e d  t h a t  H B  154 c l e a n s  up  t e c h n i c a l  
p r o b l e m s  a n d  a r c h a i c  l a n g u a g e  in t h e  e x i s t i n g  s t a t u t e s  a n d  
c r e a t e s  t h e  n e w  o f f e n s e  o f  a g g r a v a t e d  a s s a u l t .

T h e  d i s c u s s i o n  c e n t e r e d  p r i m a r i l y  a r o u n d  l a n g u a g e  p r o p o s e d  
b y  Mr. B r o w n  i n c l u d i n g  t h e  w o r d  p u r p o s e l y .  Mr. H i c k e y  
s t a t e d  t h a t  t h i s  w o r d  m i g h t  b e  i n t e r p r e t e d  b y  t h e  c o u r t s  
t o  i n t r o d u c e  a n  e l e m e n t  o f  w i l f u l n e s s  o r  s p e c i f i c  I n t e n t .

R e p .  P a r r  o b j e c t e d  t o  t h e  p r o p o s e d  u s e  o f  t h e  w o r d  r e c k l e s s  
s i n c e  a s s a u l t  p r e s u p p o s e s  g e n e r a l  i n t e n t .

S e c .  1 1 . 1 5 . 1 9 0 ,  A s s a u l t  w h i l e  a r m e d ,  i m p o s e s  a  m i n i m u m  
p e n a l t y  o f  o n e  y e a r  w h i l e  Sec. 1 1 . 1 5 . 2 2 0  i m p o s e s  a m i n i m u m  
s e n t e n c e  o f  s i x  m o n t h s .  A l s o ,  190 c o n t a i n s  n o  f i n e  p r o v i s i o n  
Mr. H i c k e y  I n d i c a t e d  n o  o b j e c t i o n  t o  m a k i n g  b o t h  o n e  y e a r  
m i n i m u m s  a n d  t h e  a d d i t i o n  o f  a f i n e  p r o v i s i o n .  M i n i m u m  
s e n t e n c e s  a r e  u n n e c e s s a r y  u n l e s s  m a n d a t o r y .

T h e  c o m m i t t e e  d i s c u s s e d  t h e  p o s s i b i l i t y  o f  f o r m i n g  a 
s e p e r a t e  s e c t i o n  t o  c o v e r  Mr. B r o w n ’s p r o p o s e d  a m e n d m e n t .
I t  w a s  d e c i d e d  t h a t  t h e  c o m m i t t e e  w o u l d  m e e t  a g a i n  t o  
v o t e  on  t h e  o r i g i n a l  b i ll.



T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  at 3 : 1 0  p.m. b y  C h a i r m a n  
G a r d i n e r .  M e m b e r s  p r e s e n t :  G a r d i n e r ,  B r a d l e y ,  F i n k ,
C o t t o n ,  B r o w n .  .

H B  45 O m b u d s m a n

S t u  H a l l  p r e s e n t e d  t h e  c o m m i t t e e  s u b s t i t u t e  w h i c h  i n c o r p o r a t e d  
t h e  a m e n d m e n t s  r e q u e s t e d  b y  t h e  c o m m i t t e e .  Re p .  F i n k  m o v e d  
t h a t  t h e  C S  b e  a d o p t e d  a f t e r  l a n g u a g e  o n  p a g e  9 c o n c e r n i n g  
t h e  j u d i c i a l  b r a n c h  b e  d e l e t e d .  Mr.- B r o w n  a m e n d e d  Mr. F i n k ' s  
m o t i o n  to d e l e t e  t h e  l a n g u a g e  o n  t h e  f i r s t  t w o  l i n e s  of  
p a g e  10  a l s o .  Mr. B r o w n ' s  a m e n d e d  m o t i o n  f a i l e d .  Mr. F i n k ' s  
m o t i o n  p a s s e d  a n d  so t h e  C S  w a s  a d o p t e d .  Mr. B r o w n  m o v e d  
t h a t  w h e n  t h e  c o m m i t t e e  r e c e i v e s  S B  1 t h a t  t h e  CS H B  45 b e  
s u b s t i t u t e d  a n d  t h a t  it do  p a s s .  T h e r e  b e i n g  n o  o b j e c t i o n ,
Mr. B r o w n ' s  m o t i o n  p a s s e d .

H B  1 2 9  S m o k i n g  i n  P u b l i c

Mr. G a r d i n e r  i n d i c a t e d  t h a t  h e  w i s h e d  o n l y  a n  i d e a  o f  w h a t  
t h e  c o m m i t t e e  i n t e n d e d  to  d o  w i t h  t h i s  b i ll. Mr. F i n k  
s t a t e d  t h a t  he  w o u l d  a* ;empt t o  p r o v e  t h a t  s m o k i n g  is n o t  
" d a n g e r o u s "  a n d  w o u l d  t h e n  a d d  o t h e r  h a b i t s  t h a t  b o t h e r  
p e o p l e  t o  t h e  b i ll. Mr. B r o w n  r e c o m m e n d e d  t h a t  t h e  d e f i n i t i o n  
o f  p u b l i c  a c c o m m o d a t i o n  in t h e  1964 C i v i l  R i g h t s  A c t  be 
c h e c k e d  to p o s s i b l y  i n c l u d e  m o r e  p u b l i c  p l a c e s .  O t h e r  
c o m m i t t e e  m e m b e r s  m e n t i o n e d  o t h e r  p o s s i b l e  a m e n d m e n t s  
i n c l u d i n g  t h e  s u b s t i t u t i o n  o f  a p p r o v e d  a i r  c o n d i t i o n i n g  
f o r  s e p a r a b e  a r e a s .

H B  1 5 4 / H B  ?4

Mr. C o t t o n  m o v e d  t h a t  i n  2 2 0  s i x  m o n t h s  be c h a n g e d  t o  1 year. 
A m e n d m e n t  1 p a s s e d .

Mr. B r o w n  m o v e d  t h a t  in 190 t h e  l a n g u a g e  in l i n e s  22 a n d  23 
r e l a t i n g  t o  i m p o s i t i o n  o f  f i n e  be added.
A m e n d m e n t  2 p a s s e d .

Mr. B r o w n  w i l l  d r a f t  l a n g u a g e  to c o v e r  r e c k l e s s  a c t i o n s  to 
be  a n o t h e r  s e c t i o n  e i t h e r  b e f o r e  or a f t e r  S e c t  4.



House Judiciary Committee
February 20, 19

T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  at 1 1 : 1 5  a.m. b y  C h a i r m a n  
G a r d i n e r .  A l l  m e m b e r s  w e r e  p r e s e n t  e x c e p t  Mr. B r a d l e y .

Rep. B r o w n  e x p l a i n e d  h i s  p r o p o s e d  l a n g u a g e  f o r  a  n e w  
s e c t i o n  o n  r e c k l e s s  b a t t e r y .  H e  m o v e d  th a t  t h i s  
l a n g u a g e  b e  i n c o r p o r a t e d  i n t o  t h e  CS. T h e r e  b e i n g  n o  
o b j e c t i o n ,  A m e n d m e n t  3 p a s s e d .

Rep. B r o w n  m o v e d  H B  15*! out w i t h  a do p a s s  as t h e  CS  f o r  
H B  15*!. H e  a l s o  a s k e d  t h a t  a l e t t e r  o f  i n t e n t  b e  d r a f t e d  
to a c c o m p a n y  the b ill. T h e r e  b e i n g  no  o b j e c t i o n ,  CS H B  15*! 
w a s  p a s s e d  out o f  c o m m i t t e e .



After the end of section 3, line 6, page 2, add the following: 

Sec. ^ AS  11.15 is amended by adding a new section to read:

Se c .  1 1 . 1 5 . 2 2 8 .  R E C K L E S S  B A T T E R Y .  A  p e r s o n  w h o  r e c k l e s s l y  
c a u s e s  g r e a t  b o d i l y  i n j u r y  t o  a n o t h e r  u n d e r  c i r c u m s t a n c e s  m a n i ­
f e s t i n g  e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  of h u m a n  l i f e ,  i s  g u i l t y  
o f  r e c k l e s s  b a t t e r y .  U p o n  c o n v i c t i o n ,  a  p e r s o n  g u i l t y  o f  r e c k l e s s  
b a t t e r y  is p u n i s h a b l e  b y  i m p r i s c n m e n t  f o r  n o t  l e s s  t h a n  s i x  m o n t h s  
n o r  m o r e  t h a n  f i v e  y e a r s ,  o r  b y  a f i n e  o f  n o t  l e s s  t h a n  $ 1 00 n o r  
m o r e  t h a n  $ 1 ,000, o r  b y  b oth.

S u g g e s t e d  l e t t e r  o f  i n t e n t :

S e c t i o n  1 1 . 1 5 . 2 2 8  is i n t e n d e d  to r e a c h  t h o s e  w h o  c a u s e  i n j u r i e s  
u n d e r  c i r c u m s t a n c e s  w h i c h  w o u l d  j u s t i f y  a n e g l i g e n t  h o m o c i d e  p r o s e c u t i o n  
u n d e r  A S  1 1 . 1 5 . 0 8 0 ,  h a d  d e a t h  r e s u l t e d .  An  a r c h t y p i c a l  e x a m p l e  w o u l d  
b e  t h e  o p e r a t o r  o f  a  m o t o r  v e h i c l e  w h o ,  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  
i n t o x i c a t i n g  b e v e r a g e s ,  is i n v o l v e d  i n  a n  a c c i d e n t  w h i c h  I n j u r e s  a n o t h e r  
as  a d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  h i s  i n t o x i c a t e d  c o n d i t i o n .  I f  t h e  
p e r s o n  d i e s ,  h e  c a n  b e  p r o s e c u t e d  u n d e r  A S  1 1 . 1 5 . 0 8 0 ,  b u t  t h e  v i c t i m  
l i v e s ,  n o  m a t t e r  h o w  s e r i o u s  h i s  i n j u r y ,  t h e  d r i v e r  u n d e r  p r e s e n t  l a w  
c a n  o n l y  b e  p r o s e c u t e d  f o r  r e c k l e s s  d r i v i n g  o r  o p e r a t i n g  a m o t o r  v e h i c l e  
u n d e r  t h e  i n f l u e n c e  of a l c o h o l ,  b o t h  o f  w h i c h  a r e  m i s d e m e a n o r s .

H
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February 1*1, 1975

FROM: F r e d  B r o w n

S U B J E C T :  P R O P O S E D  A M E N D M E N T  TO  H B  15*1
b y  t h e  R u l e s  C o m m i t t e e  by R e q u e s t  of  t h e  G o v e r n o r

TO: House Judiciary Committee

I h a v e  s u g g e s t e d  a c h a n g e  in the G o v e r n o r ’s b i l l  in S e c t i o n  3 
b e g i n n i n g  at l i n e  2*1. As it s t a n d s  r i g h t  now, the G o v e r n o r ’s 
b i l l  d o e s  not t a k e  into a c c o u n t  the p r o b l e m  of r e c k l e s s  or 
n e g l i g e n t  c a u s i n g  of e x t r e m e  b o d i l y  harm, w h i c h  is c o v e r e d  
by o u r  H B  7*1.

T h e  r e s t  o f  the G o v e r n o r ’s b i l l  c l e a n s  up some p r o b l e m s  
r e l a t i n g  to the e x i s t i n g  a s s a u l t  s t a t u t e s .  O n e  p r o b l e m  that 
T o m  T u r n b u l l  p o i n t e d  out is in the e x i s t i n g  law ( c a r r i e d  
t h r o u g h  in t h e  G o v e r n o r ’s bill) u n d e r  w h i c h  the m i n i m u m  
s e n t e n c e  for a s s a u l t  w i t h  a d a n g e r o u s  w e a p o n  is less t h a n  
the m i n i m u m  s e n t e n c e  f o r  a s s a u l t  w h i l e  armed. T h i s  is 
s t r a n g e ,  s i n c e  a s s a u l t  w i t h  a d a n g e r o u s  w e a p o n  is c o n s i d e r e d  
to be a m o r e  s e r i o u s  felony. T o m  a n d  I w o u l d  s u g g e s t  t h a t  
the m i n i m u m  s e n t e n c e  for e a c h  o f  the two c r i m e s  be m a d e  the 
same, e i t h e r  six m o n t h s  o r  one year.

W h a t  f o l l o w s  is the s u g g e s t e d  s u b s t i t u t e  l a n g u a g e  for S e c t i o n  3, 
li n e  25 of H B  15*1. It i n c l u d e s  the s i t u a t i o n  c o v e r e d  by o u r  
bill, a n d  not c o v e r e d  by the G o v e r n o r ' s  b ill, u n d e r  w h i c h  
s e r i o u s  b o d i l y  i n j u r y  is c a u s e d  r e c k l e s s l y  by s o m e o n e ,  but 
not i n t e n t i o n a l l y  or as pa r t  of an i n t e n t i o n a l  a s s a u l t .  The 
l a n g u a g e  i n s e r t e d  is in the s t y l e  of m o d e r n  p e n a l  c o d e s ,  and 
f o l l o w s  in p a r t  so m e  of the l a n g u a g e  of  S e c t i o n  2 1 1 . 1  (2) 
of  the p r o p o s e d  o f f i c i a l  d r a f t  of the m o d e l  p e n a l  code. The 
s e n t e n c e  s t r u c t u r e  is left in the s t y l e  of the p r e s e n t  law 
a n d  the G o v e r n o r ' s  bi l l  but i n s e r t s  l a n g u a g e  c o v e r i n g  the 
o m i t t e d  o f f e n s e s .

Section 3 AS 11.15 is amended by adding a new section to read:



House Judiciary Committee - 2 - February 14, 1975

Sec. 11.15.225 AGGRAVATED ASSAULT (a) A person who unlawfully 
attempts to cause great bodily injury to another, or who 
causes such injury purposely, knowingly or recklessly under 
circumstances manifesting extreme indifference to the value of 
human l i f e ,  is  guilty o f  aggravated assault. Upon conviction, 
a person guilty of aggravated assault is  punishable by 
imprisonment for not less than six months nor more than five 
years, or ty a fine of not less than $100 or more than $1,000, 
or by both.

I would urge that the Governor's b i l l  be changed in the 
manner described in this memo and then be submitted with 
a "do pass" by this committee as a CS for HB 74.
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February 14, 1975

FROM: F r e d  B r o w n

S U B J E C T :  P R O P O S E D  A M E N D M E N T  TO  H B  154
by t h e  R u l e s  C o m m i t t e e  by R e q u e s t  o f  the G o v e r n o r

TO: House Judiciary Committee

I h a v e  s u g g e s t e d  a c h a n g e  in the G o v e r n o r ’s b i l l  in S e c t i o n  3 
b e g i n n i n g  at l i n e  24. As it s t a n d s  r i g h t  now, the G o v e r n o r ' s  
b i l l  d o e s  not t a k e  i n t o  a c c o u n t  the p r o b l e m  o f  r e c k l e s s  or 
n e g l i g e n t  c a u s i n g  of  e x t r e m e  b o d i l y  h a rm, w h i c h  is c o v e r e d  
b y  o u r  H B  74.

T h e  r e s t  of  t h e  G o v e r n o r ’s b i l l  c l e a n s  u p  s o m e  p r o b l e m s  
r e l a t i n g  t o  t h e  e x i s t i n g  a s s a u l t  s t a t u t e s .  O n e  p r o b l e m  that 
r..om T u r n b u l l  p o i n t e d  out is in the exif Lng l a w  ( c a r r i e d  
t h r o u g h  in t h e  G o v e r n o r ' s  b i l l )  u n d e r  Wjiich t h e  m i n i m u m  
s e n t e n c e  f o r  a s s a u l t  w i t h  a d a n g e r o u s  w e a p o n  is l e s s  t h a n  
the m i n i m u m  s e n t e n c e  for a s s a u l t  w h i l e  ar m e d .  T h i s  is 
s t r a n g e ,  s i n c e  a s s a u l t  w i t h  a d a n g e r o u s  w e a p o n  is c o n s i d e r e d  
to b e  a m o r e  s e r i o u s  f e l o n y .  T o m  and I w o u l d  s u g g e s t  that 
the m i n i m u m  s e n t e n c e  f o r  e a c h  of  the two c r i m e s  be m a d e  the 
same, e i t h e r  six m o n t h s  or o n e  year.

W h a t  f o l l o w s  is t h e  s u g g e s t e d  s u b s t i t u t e  l a n g u a g e  for S e c t i o n  3, 
l i n e  25 o f  H B  154. It i n c l u d e s  the s i t u a t i o n  c o v e r e d  by our 
b i l l ,  a n d  not c o v e r e d  by t h e  G o v e r n o r ' s  b ill, u n d e r  w h i c h  
s e r i o u s  b o d i l y  i n j u r y  is c a u s e d  r e c k l e s s l y  b y  s o m e o n e ,  but 
n o t  i n t e n t i o n a l l y  o r  a s  p a r t  o f  an I n t e n t i o n a l  a s s a u l t .  T h e  
l a n g u a g e  i n s e r t e d  is in the s t y l e  of m o d e r n  p e n a l  c o d e s ,  and 
f o l l o w s  i n  p a r t  so m e  o f  the l a n g u a g e  o f  S e c t i o n  2 1 1 . 1  (2) 
o f  t h e  p r o p o s e d  o f f i c i a l  d r a f t  of t h e  m o d e l  p e n a l  code. The 
s e n t e n c e  s t r u c t u r e  is left in the s t y l e  o f  t h e  p r e s e n t  law 
a n d  t h e  G o v e r n o r ' s  b i l l  but i n s e r t s  l a n g u a g e  c o v e r i n g  the 
o m i t t e d  o f f e n s e s .

Section 3 AS 11.15 is amended by adding a new section to read:



Sec. 1 1 . 1 5 . 2 2 5  A G G R A V A T E D  A S S A U L T  (a) A p e r s o n  w h o  u n l a w f u l l y  
a t t e m p t s  t o  c a u s e  g r e a t  b o d i l y  i n j u r y  to another-aflor w h o , 
c a u ses su c h  i n j u r y  purxias&ly, k n o w i n g l y  or r e c k l e s sly u n d e r  
c i r c u m s t a n c e s  ' m ^ I f e s t i n g r i g x t T e m e ~ ^ i n d i f f e r e n c e  to T H e  v a l ue  o f 
h u man'lit'e . is g u l l L v - u J  akO TgVacefl assaTT l't' .— Uii'dh“ c o n v i c t i o n , 
a T p e r s o n  g u i l t y  o f  a g g r a v a t e d  a s s a u l t  is p u n i s h a b l e  by 
i m p r i s o n m e n t  f o r  n o t  l e s s  t h a n  six m o n t h s  n o r  m o r e  t h a n  five 
y e a r s ,  or  b y  a f i n e  of not less t h a n  $100 or m o r e  t h a n  $ 1 ,000, 
or  b y  both.

I w o u l d  u r g e  t h a t  the G o v e r n o r ' s  b i l l  b e  c h a n g e d  in the 
m a n n e r  d e s c r i b e d  i n  t h i s  m e m o  a n d  t h e n  b e  s u b m i t t e d  w i t h  
a " d o  p a s s "  b y  t h i s  c o m m i t t e e  as a CS f o r  H B  7 1*.

House Judiciary Committee -2- February 1*1, 1975





M a r c h  4, 19 7 5

® F  M $ M

DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

W ILLIAM  L  EGA H , GOVERN OR

POUCH K ~  STATE CAPITOL 
JUNEAU 99801

H o n o r a b l e  T e r r y  G a r d i n e r  
H o u s e  J u d i c i a r y  C o m m i t t e e  
R o o m  100
S t a t e  C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9811

D e a r  R e p r e s e n t a t i v e  G a r d i n e r :

It has c o m e  to m y  a t t e n t i o n  t h r o u g h  T h o m a s  T u r n b u l l ,  
t h a t  y o u r  c o m m i t t e e  is c o n s i d e r i n g  t h e  A d m i n i s t r a t i o n ' s  p r o p o s e d  
a m e n d m e n t  to the u n a u t h o r i z e d  e n t r y  p r o h i b i t i o n — H B - 157.

T h e  r e a s o n s  f o r  the a m e n d m e n t  a r e  f a i r l y  n a r r o w  and 
r e s t r i c t i v e  in n a t u r e ,  b u t  are o n e s  t h e  A d m i n i s t r a t i o n  f e els 
a r e  i m p o r t a n t .  T h e  p r e s e n t  s t a t e  of the l a w  in A l a s k a  p r o v i d e s  
f or n o  p r o h i b i t i o n  a g a i n s t  a n y o n e  e n t e r i n g  a m o t o r  v e h i c l e  of 
a n o t h e r  p e r s o n  or o t h e r w i s e  t a m p e r i n g  w i t h  t h e  m o t o r  v e h i c l e .
T h i s  g i v e s  rise, on o c c a s i o n ,  t o  c a s e s  w h e r e  s o m e o n e  is c a u g h t  
r i f l i n g  t h r o u g h  a n o t h e r  p e r s o n ' s  m o t o r  v e h i c l e  at a s t a g e  b e f o r e  
a n y t h i n g  is s t o l e n  f r o m  the v e h i c l e ,  t h u s  p r o v i d i n g  n o  o p p o r t u n i t y  
t o  c h a r g e  t h e  p e r s o n  w i t h  larceny. In a d d i t i o n ,  the s a m e  s i t u a­
t i o n  a r i s e s  w h e n  s o m e o n e  is c a u g h t  b e f o r e  t h e  m o t o r  v e h i c l e  is 
t a k e n  th u s  p r o v i d i n g  no o p p o r t u n i t y  to c h a r g e  t h a t  p e r s o n  w i t h  
j o y - r i d i n g .

It is f e l t  t h a t  p r i v a t e  p r o p e r t y  as v a l u a b l e  as m o t o r  
v e h i c l e s ,  s h o u l d  b e  p r o t e c t e d  f r o m  s i t u a t i o n s  s u c h  as t h o s e  
m e n t i o n e d  above. It is f u r t h e r  fe l t  t h a t  t h e  b e s t  w a y  t o  a d d r e s s  
t h e  p r o b l e m  is to a m e n d  the u n a u t h o r i z e d  e n t r y  s t a t u t e ,  A S  1 1 . 2 0 . 1 3 5 .

If the D e p a r t m e n t  of L a w  c a n  be of  any f u r t h e r  s e r v i c e  
t o  y o u  p l e a s e  do n o t  h e s i t a t e  to call.

S i n c e r e l y  yours,

. A V R U M  M. G R O S S  
A T T O R N E Y  G E N E R A L

M i c h a e l  J. S t a r k  
A s s i s t a n t  A t t o r n e y  G e n e r a l

A M G :j e h



DEPARTMENT OF LAW  /
OFFICE OF THE ATTORHEY GENERAL / POUCH K -  STATE CAPITOL/ JUNEAU 99801

M a r c h  4, 19 7 5

H o n o r a b l e  T e r r y  G a r d i n e r  
H o u s e  J u d i c i a r y  C o m m i t t e e  
R o o m  100
S t a t e  C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G a r d i n e r :

It  h a s  c o m e  t o  m y  a t t e n t i o n  t h r o u g h  T h o m a s  T u r n b u l l ,  
t h a t  y o u r  c o m m i t t e e  is c o n s i d e r i n g  t h e  A d m i n i s t r a t i o n ' s  p r o p o s e d  
a m e n d m e n t  to the u n a u t h o r i z e d  e n t r y  p r o h i b i t i o n — H B - 1 5 7 .

T h e  r e a s o n s  f o r  t h e  a m e n d m e n t  a r e  f a i r l y  n a r r o w  a n d  
r e s t r i c t i v e  in n a t u r e ,  b u t  a r e  o n e s  t h e  A d m i n i s t r a t i o n  f e e l s  
a r e  i m p o r t a n t .  T h e  p r e s e n t  s t a t e  of t h e  l h w  in A l a s k a  p r o v i d e s  
f o r  no p r o h i b i t i o n  a g a i n s t  a n y o n e  e n t e r i n g  a m o t o r  v e h i c l e  of  
a n o t h e r  p e r s o n  o r  o t h e r w i s e  t a m p e r i n g  w i t h  the m o t o r  v e h i c l e .
T h i s  g i v e s  rise, o n  o c c a s i o n ,  t o  c a s e s  w h e r e  s o m e o n e  is c a u g h t  
r i f l i n g  t h r o u g h  a n o t h e r  p e r s o n ' s  m o t o r  v e h i c l e  at a s t a g e  b e f o r e  
a n y t h i n g  is s t o l e n  f r o m  t h e  v e h i c l e ,  t h u s  p r o v i d i n g  no o p p o r t u n i t y  
t o  c h a r g e  t h e  p e r s o n  w i t h  l a r c e n y .  In a d d i t i o n ,  t h e  s a m e  s i t u a­
ti o n  a r i s e s  w h e n  s o m e o n e  is c a u g h t  b e f o r e  the m o t o r  v e h i c l e  is 
t a k e n  t h u s  p r o v i d i n g  n o  o p p o r t u n i t y  to c h a r g e  t h a t  p e r s o n  w i t h  
j o y - r i d i n g .

It is f e l t  t h a t  p r i v a t e  p r o p e r t y  as v a l u a b l e  as m o t o r  
v e h i c l e s ,  s h o u l d  b e  p r o t e c t e d  f r o m  s i t u a t i o n s  such as t h o s e  
m e n t i o n e d  ab o v e .  It  is f u r t h e r  f e l t  t h a t  t h e  b e s t  w a y  t o  a d d r e s s  
t h e  p r o b l e m  is to a m e n d  t h e  . u n a u t h o r i z e d  e n t r y  s t a t u t e ,  A S  1 1 . 2 0 . 1 3 5 .

If t h e  D e p a r t m e n t  o f  L a w  c a n  b e  o f  a n y  f u r t h e r  s e r v i c e  
to  y o u  p l e a s e  d o  n o t  h e s i t a t e  to call.

S i n c e r e l y  yours,

. A V R U M  M. C R O S S
A T T O R N E Y  G E N E R A L

t

B y : H
M i c h a e l  J. S t a r k  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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"An A'ct r e l a t i n g  to salvap:inc the e d i b l e  m e a t  o f  w i l d  food a n i m a l ? . "

C O M M I T T E E  R E P O R T

3/28/75 H O U S E

M r .  S p e a k e r :  D a t e  " \  I i / 7
-

The  C o m m i t t e e  on  _____________ TTrnTOTf l PY___________h a s  had  ____________ t*P. 1 5 0 _________

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  m e mb e r s  o f  t h e  C o m m i t t e e  

( ) r e c o mme n d s  i t  DO PASS 

( ) r e c o mme n d s  i t  DO NOT PASS

( ) r e c o mme n d s  i t  DO PASS WI TH ATTACHED AMENDMENT (S)  / < ■■

( K r e c o m m e n d s  i t  BE REPLACED WITH CS FOR <,! E I f 1 j AND THAT

CS FOR DO PASS
■ ■ ■

( ) " a n d "  r e c o mme n d s  i t  BE REFERRED TO THE _____________________________________________

COMM I TTEE

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION

( ) " o t h e r "

Memb e r s  s i g n i n g  t h e  M a j o r i t y  r e p o r t :
t

\ I" ^
• ' \,YU \ (i (,Aiuvl I r r V '     --------------------------------

\ /
w

/(
, T(

Memb e r s  NOT c o n c u r r i n g  i n  t h e  M a j o r i t y  r e p o r t :

________________________________________________ r e c o m m e n d s :

________________________________________________ r e c o m m e n d s :

________________________________________________ r e c o m m e n d s :

________________________________________________ r e c o m m e n d s :

r e r o m m e n d  s :

( A  1 M  ___________ .  _ C h a  i rman



POUCH K -  STATE CAPITOL 
W HEAU S9S0I

JAY S. HAM M OND, Governor

M a r c h  19, 1 9 7 5

T h e  H o n o r a b l e  N e l s  A n d e r s o n  
C h a i r m a n
C o m m i t t e e  o n  R e s o u r c e s  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  o f  A l a s k a  
J u n e a u ,  A l a s k a  9 9 8 1 1

T h i s  i s  i n  r e s p o n s e  to y o u r  r e q u e s t  f o r  a n  o p i n i o n
f r o m  t h i s  d e p a r t m e n t  r e g a r d i n g  c e r t a i n  p r o v i s i o n s  i n  the 
C o m m i t t e e  S u b s t i t u t e  f o r  H o u s e  B i l l  No. 1 5 9 ,  d e a l i n g  w i t h  
w a s t e  o f  w i l d  f o o d  a n i m a l s .  S p e c i f i c a l l y ,  y o u r  C o m m i t t e e  
h a s  a s k e d  f o r  a  c o n s t i t u t i o n a l  e v a l u a t i o n  o f  p r o p o s e d  A S  
1 6 . 3 0 . 0 1 2  ( S e c t i o n  2 o f  t h e  b i l l ) ,  w h i c h  w o u l d  a p p e n d  t o  t h e  
e x i s t i n g  w a s t e  c o n t r o l  m e a s u r e  a p r e s u m p t i o n  o f  u n l a w f u l  
w a s t e  w h e r e  r a w  h o r n s  o r  a n t l e r s  viere not a c c o m p a n i e d  b y  
m o s t  o f  t h e  e d i b l e  m e a t .  S e c t i o n  2 o f  the b i l l  r e a d s  in 
p a r t :

Se c .  1 6 . 3 0 . 0 1 2 .  P O S S E S S I O N  O F  RAVJ H O R N S  OR  
A N T L E R S .  T h e  p o s s e s s i o n  of the r a w  h o r n s  o r  a n t l e r s  
o f  a w i l d  f o o d  a n i m a l  w i t h o u t  its b e i n g  a c c o m p a n i e d  
b y  m o s t  o f  its e d i b l e  m e a t  c r e a t e s  a p r e s u m p t i o n  o f  
f a i l u r e  t o  s a l v a g e  m o s t  of t h e  e d i b l e  m e a t  u n d e r  
s :cs. 10 - 30 o f  t h i s  c h a p t e r .  T h e  b u r d e n  o f  
p r o o f  is o n  t h e  p o s s e s s o r  to o v e r c o m e  t h e  
p r e s u m p t i o n  o f  f a i l u r e  to s a l v a g e  m o s t  o f  t h e  e d i b l e  
m e a t  a n d  it is n o t  o v e r c o m e  u n t i l  s u b s t a n t i a l  p r o o f  
i s  o f f e r e d  o t h e r  t h a n  a p e r s o n a l  statement,- 
e s t a b l i s h i n g  t h e  f a c t  t h a t  it w a s  n o t  s a l v a g e d  d u e  
to c i r c u m s t a n c e s  b e y o n d  c o n t r o l  a s  set o u t  in  (a) 
o f  t h i s  s e c t i o n ,  o r  that the h o r n s  o r  a n t l e r s  w e r e  
o t h e r w i s e  o b t a i n e d  l a w f u l l y .  * * *

-R e b u t t a b l e  n r o s u m n t l o n s . s u c h  a s  t h a t  c o n t a i n e d  in 
p r o p o s e d  s e c - i 2, a rp-nni^. n n r o m m en. D u r i n g  the 1 9 7 ^  s e s s i o n ,  
t h e  A l a s k a  L e g i s l a t u r e  a p p r o v e d  at l e a s t  t w o  o f  t h em. S e e  
A S  1 1 . 2 0 . 3 5 0 ( b )  ( c o n c e r n i n g  r e c e i p t  o f  s t o l e n  p r o p e r t y )  a n d  
AS l 6 .05 .8 lO ( p e r t a i n i n g  to i l l e g a l  p o s s e s s i o n  o f  f i s h  or  
g a m e l  - H o w e v e r ,  n o t  a l l  nrer.umnfc 1 nnr, n r o  val i d  a s  n m a t t e r

Re: O p i n i o n  o n  C S H B  159

D e a r  Mr. C h a i r m a n :



The Honorable Mels Anderson
Chairman, Committee on Resources

March 19, 1975
-  2 -

o f  c o u r s e .  T h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  has 
r e v i e w e d  a  n u m b e r  o f  s t a t u t o r y  p r e s u m p t i o n s  i n  c r i m i n a l  
ca s e s ,  u s u a l l y  i n  l i g h t  o f  1 4 t h  A m e n d m e n t  d u e  p r o c e s s  c l a i m s ,  
a n d  h a s  e s t a b l i s h e d  s o m e  r e l a t i v e l y  f i r m  g u i d e l i n e s  on  w h a t  
is a l l o w a b l e  a n d  w h a t  i n o t .

T h e  f i r s t  a n d  m o s t  o f t e n  c i t e d  r u l e  ?.aid d o w n  b y  
t h e  C o u r t  w a s  i n  T o t  v. U n i t e d  S t a t e s , 3 1 9  U.S. 4 6 3  (1942):

U n d e r  o u r  d e c i s i o n s ,  a  s t a t u t o r y  p r e s u m p t i o n  
c a n n o t  b e  s u s t a i n e d  i f  ^ h e r e  be no  r a t i o n a l  c o n n e c t i o n  
b e t w e e n  t h e  f a c t  p r o v e d  a n d  t h e  u l t i m a t e  fact 
p r e s u m e d ,  i f  t h e  i n f e r e n c e  o f  t h e  o n e  f r o m  p r o o f  

. o f  t h e  o t h e r  i s  a r b i t r a r y  b e c a u s e  o f  l a c k  of  c o n­
n e c t i o n  b e t w e e n  t h e  t w o  in c o m m o n  e x p e r i e n c e .
T h i s  i s  n o t  t o  s a y  t h a t  a v a l i d  p r e s u m p t i o n  m a y  
n o t  b e  c r e a t e d  u p o n  a viexv o f  r e l a t i o n  b r o a d e r  
t h a n  t h a t  a j u r y  m i g h t  t a k e  i n  a s p e c i f i c  case.
B u t  w h e r e  t h e  i n f e r e n c e  is so s t r a i n e d  a s  n o t  to 
h a v e  a  r e a s o n a b l e  r e l a t i o n  to t h e  c i r c u m s t a n c e s  
o f  l i f e  a s  we  k n o w  t h em, it is n o t  c o m p e t e n t  
f o r  t h e  l e g i s l a t u r e  t o  c r e a t e  i t  as  a r u l e  g o v e r n i n g  
t h e  p r o c e d u r e  o f  c o u r t s .  [3 1 9  U.S. at 4 6 7 - 4 6 8 . ]

T h e  S u p r e m e  C o u r t  l a t e r  r e a f f i r m e d  t h e  ["rational c o n n e c t i o n 1̂  
t e s t  in U n i t e d  S t a t e s  v. G a i n e y , 380 U . s T ^ O] (•i&O'j), 1 s u s t a i n i n g  
a j u r y  i n s t r u c t i o n  t r a c k i n g  a  s t a t u t e  a u t h o r i z i n g  c o r v i c t i o n  
f o r  o p e r a t i n g  a n  i l l e g a l  s t i l l  b a s e d  o n  m e r e  p r e s e n c e  at t h e  
s t i l l  site. S e e  a l s o  U n i t e d  S t a t e s  v. R o m a n o , 382 U.S. 1 3 6  
(1965). T h e  C o u r t ,  h o w e v e r ,  a p p a r e n t l y  r e c o g n i z e d  th a t  
" r a t i o n a l  c o n n e c t i o n "  m i g h t  n o t  be s u f f i c i e n t l y  e x p l i c i t  in  
d e t e r m i n i n g  t h e  p e r m i s s i b i l i t y  o f  s t a t u t o r y  p r o v i s i o n s  w h i c h  
n e c e s s a r i l y  i n v o l v e d  a c o n s i d e r a b l e  a m o u n t  o f  s u b j e c t i v e  
j u d g m e n t  b y  t h e  l e g i s l a t i v e  body. S u b s e q u e n t  to G a i n e y  a n d  
R o m a n o ,  the S u p r e m e  C o u r t  d e c i d e d  L e a r y  v. U n i t e d  S t a t e s ,
3 95 U.S. 6 ( I969), i n  w h i c h  t h e  d e f e n d a n t  w a s  s u b j e c t e d  to a 
• presumption o f  i l l e g a l  i m p o r t a t i o n  of m a r i j u a n a  w h e n  a l l  
t h a t  w a s  p r o v e d  w a s  p o s s e s s i o n .  T h e  C o u r t  p o i n t e d  out t h a t  
a s u b s t a n t i a l  v o l u m e  o f  i l l e g a l l y  p o s s e s s e d  m a r i j u a n a  is in 
f a c t  g r o w n  in t h e  U n i t e d  S t a t e s ,  a n d  t h a t  a p r e s u m p t i o n  o f  
i l l e g a l  i m p o r t a t i o n  f r o m  s i m p l e  p o s s e s s i o n  w a s  u n j u s t i f i e d .
A n  i n f e r e n c e ,  t h e  C o u r t  s a i d ,  is " ' i r r a t i o n a l 1 o r  ' a r b i t r a r y ' ,  
a n d  h e n c e  u n c o n s t i t u t i o n a l ,  u n l e s s  It c a n  at lea^tf hp 
w i t h  s u b s t a n t i a l  a s s u r a n c e  t h a t  t h e  p r e s u m e d  f a c t  is m o r e  
l i k e l y  t h a n  fT3 t  tu f l u w  J m n  E H o  h r n v e c T T a d L  O f! U'Hldli HIT i s 
m a d e ’"to dd[JUl'IU." u.iJ. at  36. F r o m  t h i s  o p i n i o n  o r i g i n a t e d
the " m o r e  l i k e l y  t h a n  n o t  t e s t " .  A s i m i l a r  e v a l u a t i o n  
a p p e a r e d  i n  T u r n e r  v. U n i t e d  S t a t e s , 396 U.S. 398 (1970).



Paralleling the Court’ s consideration of the 
contents o f  a valid presumption was the e f fe c t  o f  the presumption 
as i t  operates in crim-'nal proceedings. At the hearing on 
C S H B  159, Representative Eliason raised the question of 
whether a statutory presumption changes the fundamental 
principle that a person i s  presumed innocent until  proven 
guilty .  The Supreme Court has pointed out c learly  that a 
statutory inference is  not a rule of  substantive law, but 
rather a ; ule o f  evidence which may serve as a guideline for 
the court and the jury. This same line of cases shows that 
the presence of  a presumption does not mean that the defendant •#; 
is  automatically convicted. Two very substantial hurdles 
must be passed before a presumption can operate to contribute 
to a conviction. F irst ,  as was stated in United States v.
Gainey, supra, at 6 9 :

Our Constitution places in the hands o f  the t r ia l  
judge the responsib il ity  for safeguarding the 
integrity of  the jury t r ia l ,  including the 
right to have a case withheld from the jury when 
the evidence is  insuff ic ient as a matter of law to 
support a conviction.

Second, even i f  the judge decides that the existence o f  the 
facts  supporting a presumption constitutes su f f ic ient  evidence 
to send the case to the jury, there is  no requirement that 
the jury accept the presumption and render a guilty v e r d i c t .—■
In United States v. Turner, supra, the Court emphasised that 
the presumption in that case (possession of  heroin allowed a 
presumption that i t  was i l l e g a l ly  imported since no heroin 
is  manufactured in the United States) was merely one fact 
among many that the jury was to consider in rendering i t s  
verdict ;  that the jury was in no way obligated to rely upon 
the presumption; and that the jury was s t i l l  required to 
find the defendant guilty  beyond a reasonable doubt regardless 
o f  the existence or nonexistence of  the presumption. Of 
course, verdicts based upon presumptions art subject to 
further review in the form of  motions for  judgment notwithstanding 
the verdict,  and appeals to a higher court. Up through the 
1970 Turner decision, however, the Supreme Court had not 
sa t is fa ctor i ly  explained the relationship between the "more 
l ikely than not "  test and the "reasonable dnnh±" standard 
applied to a l l  criminal t r ia l s .  In 1972, the Court handed 
down an opinion in Barnes v . Un.' ted States, 1̂12 U.S. 8 3 7 , 
which re-evaluated and reafTlrmed the earlier  decisions and 
attempted to explain their import. In conducting i t s  review, 
the Court stated as follows:

W h a t  has b e e n  e s t a b l i s h e d  
is a t  l e a s t  this: t h a t  if

by the cases, however, 
a statutory Inference

T h e  T'onorable N e l s  A n d e r s o n  
C h a i r m a n ,  C o m m i t t e e  o n  R e s o u r c e s
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s u b m i t t e d  t o  t h e  j u r y  a s  s u f f i c i e n t  to s u p p o r t  
c o n v i c t i o n  s a t i s f i e s  t h e  r e a o o n a b l e - d o u b t  s t a n d a r d  
( t h a t  is, '-.he e v i d e n c e  n e c e s s a r y  t o  i n v o k e  t h e  
i n f e r e n c e  is s u f f i c i e n t  f o r  a  r a t i o n a l  j u r o r  t o  
f i n d  t h e  i n f e r r e d  f a c t  b e y o n d  a r e a s o n a b l e  d o u b t )  
a s  w e l l  a s  t h e  m o r e - l i k e l y - t h a n - n o t  s t a n d a r d ,  
t h e n  i t  c l e a r l y  a c c o r d s  w i t h  d u e  p r o c e s s .

T h e  se m e n t  o f  t h e  o p i n i o n  c o n t a i n i n g  t h e  h o l d i n g  i s  a l s o
i n s t r u o  i v e  w i t h  r e s p e c t  t o  C S H B  159:

I n  t h e  p r e s e n t  c a s e  t h e  c h a l l e n g e d  i n s t r u c t i o n  
o n l y  p e r m i t t e d  t h e  i n f e r e n c e  of g u i l t  f r o m  t h e  
u n e x p l a i n e d  p o s s e s s i o n  o f  r e c e n t l y  s t o l e n  p r o p e r t y .  
T h e  e v i d e n c e  e s t a b l i s h e d  t h a t  p e t i t i o n e r  p o s s e s s e d  
r e c e n t l y  s t o l e n  T r e a s u r y  c h e c k s  p a y a b l e  to
p e r s o n s  h e  d i d  n o t  k n o w ,  a n d  it p r o v i d e d  no p l a u s i b l e
e x p l a n a t i o n  f o r  s u c h  p o s s e s s i o n  c o n s i s t e n t  w i t h  
i n n o c e n c e .  On  t h e  b a s i s  of  t h i s  e v i d e n c e  a l o n e  
c o m m o n  s e n s e  a n d  e x p e r i e n c e  t e l l  u s  t h a t  the 
p e t i t i o n e r  m u s t  h a v e  k n o w n  o r  b e e n  a w a r e  o f  t h e  
h i g h  p r o b a b i l i t y  t h a t  t h e  c h e c k s  w e r e  s t o l e n .  
[ C i t a t i o n s  o m i t t e d . ]  S u c h  e v i d e n c e  w a s  c l e a r l y  
s u f f i c i e n t  to e n a b l e  the j u r y  to f i n d  b e y o n d  a 
r e a s o n a b l e  d o u b t  t h a t  p e t i t i o n e r  k n e w  the c h e c k s  
w e r e  s t o l e n .  S i n c e  t h e  i n f e r e n c e  t h u s  s a t i s f i e s  
t h e  r e a s o n a b l e  d o u b t  s t a n d a r d  * * •# w e  c o n c l u d e  t h a t  
i t  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  d u e  p r o c e s s .  [412 
U . S .  a t  8 4 5 - 8 4 6 . ]

C S H B  159 a p p e a r s  to o p e r a t e  s i m i l a r l y  to t h e  p r e s u m p t i o n  
a p p r o v e d  i n  B a r n e s . I f  a p e r s o n  p o s s e s s e s  h o r n s  o r  a n t l e r s  
w h i c h  a r e  " r a w "  in a p p e a r a n c e  (a t e r m  d e f i n e d  I n  t h e  b i l l ) ,  
a n d  t h e y  a r e  n o t  a c c o m p a n i e d  b y  m o s t  o f  t h e  e d i b l e  m e a t  
( w h i c h ,  b y  d e f i n i t i o n ,  i n c l u d e s  a c t u a l  or c o n s t r u c t i v e  
p o s s e s s i o n ) , t h e n  it is I n c u m b e n t  u p o n  h i m  to d e l i v e r  a 
p l a u s i b l e  e x p l a n a t i o n  f o r  t h e  a b s e n c e  o f  t h e  m e a t .  A s  i n  
B a r n e s ”, i t  is r e a s o n a b l e  to e x p e c t  t h e  d e f e n d a n t  to p e r f o r m  
t h i s  d u t y  s i n c e  t h e  f a c t s  s u r r o u n d i n g  t h e  a b s e n c e  of  m e a t  
a r e  b e s t  a v a i l a b l e  to t h e  d e f e n d a n t .  If h e  h a s  n o  e x p l a n a t i o n  
. " c o n s i s t e n t  w i t h  i n n o c e n c e " ,  t h e n  it w o u l d  s e e m  r e a s o n a b l e  
f o r  a j u r y  t o  r e l y  u p o n  t h e  I n f e r e n c e  c o n t a i n e d  i n  the 
s t a t u t e  a s  t h e  b a s i s  f o r  a g u i l t y  v e r d i c t ,  a n d  t h a t  s u c h  a 
f i n d i n g  c o u l d  b e  b e y o n d  a r e a s o n a b l e  d o u b t .  U n d e r  s u c h  
c i r c u m s t a n c e s ,  a c o n v i c t i o n  u n d e r  p r o p o s e d  sec. 12 w o u l d  
a p p e a r  to  s a t i s f y  t h e  d u e  p r o c e s s  p r e r e q u i s i t e s  set f o r t h  by 
t he S u p r e m e  C o u r t .
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T h e  H o n o r a b l e  N e l s  A n d e r s o n  
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W e  n o t i c e ,  h o w e v e r ,  o n e  e l e m e n t  o f  sec. 12  w h i c h  
m a y  b e  o b j e c t i o n a b l e .  O n  p a g e  2, l i n e  4, o f  C S H B  159, t h e  
" e x p l a n a t i o n "  w h i c h  t h e  d e f e n d a n t  m u s t  c o m e  u p  w i t h  c a n n o t  
i n c l u d e  a p e r s o n a l  d e c l a r a t i o n .  T h i s  p r o v i s i o n  m a y  o p e r a t e  
to p r o h i b i t  t h e  d e f e n d a n t  f r o m  o f f e r i n g  i n t o  e v i d e n c e  i n f o r m a t i o n  
w h i c h  c o u l d  p r o v e  h i s  i n n o c e n c e .  It is p o s s i b l e  t h a t  s u c h  a 
p r e s u m p t i o n  c o u l d  b e  u s e d  i n  l i m i t e d  s i t u a t i o n s ,  b u t  s i n c e  
the C o m m i t t e e  h a s  d r a f t e d  t h i s  b i l l  so th a t  t h e  p r e s u m p t i o n  
a p p i e s  to t h e  g e n e r a l  p u b l i c ,  it i s  p r o b a b l e  t h a t  t h i s  
r e q u i r e m e n t  w o u l d  v i o l a t e  d u e  p r o c e s s .  C o n s e q u e n t l y ,  it 
w o u l d  be  a d v i s a b l e  to d r o p  t h e  p h r a s e  " o t h e r  t h a n  a  p e r s o n a l  
s t a t e m e n t " .  A r e c e n t  S u p r e m e  C o u r t  d e c i s i o n ,  V l a d i s  v.
K l i n e , 412 U.S. 4 4 1  ( 1 9 7 2 ) ,  s t r o n g l y  s u p p o r t s  t h i s  i n t e r p r e t a t i o n .  
A s  a r e s u l t ,  it w o u l d  b e  w e l l  to d e l e t e  s i m i l a r  l a n g u a g e  
a p p e a r i n g  i n  l i n e  13 o n  p a g e  1 of the bill.

F i n a l l y ,  i n  l i n e s  5 -  6 o n  p a g e  2 o f  t h e  b i l l ,  
t h e r e  a p p e a r s  t h e  l a n g u a g e  " d u e  to c i r c u m s t a n c e s  b e y o n d  
c o n t r o l  as set o u t  i n  (a) o f  t h i s  s e c t i o n " .  S i n c e  t h e r e  is 
n o  s u b s e c t i o n  (a) i n  s e c .  12, we w o u l d  p r e s u m e  t h i s  is 
i n t e n d e d  to r e f e r  t o  s u b s e c t i o n  (a) of sec. 10, w h e r e  the 
s i t u a t i o n s  c o n s t i t u t i n g  c i r c u m s t a n c e s  b e y o n d  c o n t r o l  a r e  set 
o u t .

W e  h o p e  t h a t  t h i s  o p i n i o n  w i l l  b e  of a s s i s t a n c e  to 
y o u  in  y o u r  c o n s i d e r a t i o n  o f  C S H B  159-

S i n c c r e l y ,

A V R U M  M. G R O S S
A T T O R N E Y  G E N E R A L

By:
G e o f  X're’ 

A s s i s t a n t
H ayn e s
fcorney G e n e r a l

G H : m d
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O r i g i n a l  s p o n s o r :  A n d e r s o n ,  B r a d l e y ,
D u n c a n ,  et al

EN T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 159 ( J u d i c i a r y )

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

?or a n  Act e n t i t l e d :  " A n  Act r e l a t i n g  to s a l v a g i n g  the e d i b l e  m e a t  o f  w i l d

f o o d  a n i m a l s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. A S  1 6 . 3 0 . 0 1 0 ( a ) ^ a n d  (b) a r p ^ r e p e a l e d  a n d  r e - e n a c t e d  to read:

(a) It is u n l a w f u l  for a p e r s o n  w h o  k i l l s  a w i l d  f o o d  a n i m a l  to 

i n t e n t i o n a l l y ,  k n o w i n g l y ,  r e c k l e s s l y  o r  n e g l i g e n t l y  f a i l  to s a l v a g e  for 

h u m a n  c o n s u m p t i o n  m o s t  o f  the e d i b l e  m e a t  of  a w i l d  f o o d  a n i m a l ,  u n l e s s  

he s h o w s  t h a t  f a i l u r e  to s a l v a g e  t h e  m e a t  w a s  d u e  to c i r c u m s t a n c e s  

b e y o n d  his c o n t r o l ,  i n c l u d i n g  but n o t  l i m i t e d  to

(1) l o s s  in t h e  f i e l d  to a n o t h e r  a n i m a l ;

(2) w e a t h e r  or  o t h e r  a c t s  of God;

(3) th e f t .

(b) I f  t h e  e d i b l e  m e a t  is not l a w f u l l y  s a l v a g e d  for h u m a n  c o n­

s u m p t i o n  u n d e r  (a) o f  t h i s  s e c t i o n ,  the p e r s o n  w h o  k i l l e d  t h e  a n i m a l  is

g u i l t y  o f  a m i s d e m e a n o r  a n d  u p o n  c o n v i c t i o n

(1) :ls p u n i s h a b l e  by a f i n e  o f  not m o r e  t h a n  $ 5 , 0 0 0 ,  or  by 

i m p r i s o n m e n t  for n o t  m o r e  t h a n  six m o n t h s ,  o r  by  b o th; a n d

(2) s h a l l  s u r r e n d e r  to the D e p a r t m e n t  o f  F i s h  and G a m e  a l l  

p o r t i o n s  of  t h e  a n i m a l  t h a t  h a v e  been s a l v a g e d .

* Sec. 2. AS 1 6 . 3 0  is a m e n d e d  b y  adding a n e w  s e c t i o n  to  read:

Sec. 1 6 . 3 0 . 0 1 2 .  P O S S E S S I O N  O F  R A W  H O R N S  O R  A N T L E R S .  T h e  p o s s e s­

sio n  o f  the r a w  h o r n s  or a n t l e r s  of  a w i l d  f o o d  a n i m a l  w i t h o u t  its b e i n g

a c c o m p a n i e d  b y  m o s t  o f  its e d i b l e  meat c r e a t e s  a p r e s u m p t i o n  o f  f a i l u r e

to s a l v a g e  m o s t  o f  the e d i b l e  m e a ^  under secs. 10 - 30 o f  t h i s  c h a p t e r .
A * - 1- C S H B  159 ( J u d i c i a r y )

CYA~\***y> H-Uovv. ^
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The b u r d e n  of p r o o f  is on the p o s s e s s o r  to ove rcome the p r e s u m p t i o n  of 

failure to salvage  most of the edible meat and it is not o v e rcome until 

^su b s t a n t i a l  p r o o f  * s offered  e s t a b l i s h i n g  the fact that it was not 

s a l v a g e d  due to ci rcu m s t a n c e s  beyond control as set out in sec. 10(a) of 

this chapter, or that the horns or antlers were o t h e rwise obtai n e d  

lawfully. In this section,

(1 ) "b eing a c c o m p a n i e d "  means h a v i n g  most of the meat in 

a c tua l p o s s e s s i o n  w i t h  the h orns or antl ers unless the p e r s o n  is e n g a g i n g  

in the act of t r a n s p o r t i n g  most of the meat from the same anima l in 

p o r t i o n s  at d i f f er ent times but in a c ontinuo us m a n n e r  w i thout u n n e c e s­

sary I n t e r ruption, from the place of t a king  to its d e s t i n a t i o n  for human 

consumption;

(2 ) "raw" means an appearance, by r e a s o n a b l e  obse rvation, 

that i n d i c a t e s  its h a v i n g  been taken from a w i l d  food animal d u r i n g  the 

current or most recent lawful h u nti ng season for that animal.

* Sec. 3* AS 1 6 . 3 0 . 0 2 0  is amended to read:

Sec. 16.30.020. ANIMALS EXCEPTED. The pr ovis i o n s  of secs. 10 - 12 

[SEC. 10] of this chapter do not apply to animals w h i c h  the d e partment 

ex empts by regulation.

c k J J l d  ^  V  /**++■  &

CSHB 159 (Judiciary) - 2 -
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'An Act r e l a t i n g  to payments for J u d icial  services by p o l i t i c a l  su bdivisions
and p r o v i d i n g  for an effective d a t e .”

C O M M I T T E E  R E P O R T
2/18/75 F I N A N C E

H O U S E

M r .  S p e a k e r :  D a t e  7

The  C o m m i t t e e  on  J U D I CIARY  h a s  h a d  HB 170

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  i t  DO PASS

( ) r e c o m m e n d s  i t  DO NOT PASS

( ) r e c o m m e n d s  i t  DO PASS WI TH ATTACHED AM ENDMENT ( S )

( ) r e c o m m e n d s  i t  BE REPLACED WI TH CS FOR ______________________________  AND THAT

CS F O R _________________________________________DO PASS

( ) " a n d "  r e c o m m e n d s  i t  BE REFERRED TO THE ___________________________________________________

COMMITTEE

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION

vr l / l  f  Jl__' '
(j/ ) o t h e r "  H ~ n d t l ' / d a d j '  L  < o

Me mb e r s  s i g n i n g  t h e  M a j o r  i t y r e p o r t :

Me mb e r s  NOT c o n c u r r i n g  i n  t h e  M a j o r ?  t y r e p o r t :

r' (  • j  ) M
\ [ / ; / d/ , ■ (' / r e c o m m e n d s  : / ' \

//•i I ^n  ‘ , (
■> /  A. ' \ 1 I  <. r e c o m m e n d s :

r e c o mme n d s/

r e c ommend  s : 

r e c omme n d  s :

-A (
■ M /IO  / h  / I'__//'__________c h a  i r ma n

i ' f



( T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  at 1:30 p.m. by C h a i r m a n  
G a r d i n e r .  A l l  m e m b e r s  w e r e  p r e s e n t  except Mr. Brown,
Mr. B r a d l e y  a n d  Mr. Specking.

H B  1 7 0  J u d i c i a l  P a y m e n t s

C l a r k  G r u e n i n g ,  s p o n s o r  o f  the bill stated that the S t a t e  
n o w  p r o v i d e s  m o s t  j u d i c i a l  services but that t h e y  c h a r g e  
b a c k  c i t i e s  f o r  e m p l o y e e  salaries.

A r t  S n o w d e n  t e s t i f i e d  that m i n i c i p a l i t i e s  are s u p p o s e d  to 
r e i m b u r s e  t h e  s t a t e  for j u d i c i a l  s e r vice s p r o v i d e d  b y  the 
s t a t e  b u t  t h i s  not n o w  b e i n g  enforced. The s e l e c t i v e  
e n f o r c e m e n t  (big c ities only) is not fair. The S u p r e m e  
C o u r t  h a s  m a n d a t e d  that t h e  state w i l l  take over p r o v i d i n g  
all j u d i c i a l  s e r v i c e s  a n d  that the m i n i c i p a l  e m p l o y e e s  
n o w  p r o v i d i n g  some of the s e r v i c e s  w i l l  b e c o m e  state 
em p l o y e e s .  T h e  state is p r e s e n t l y  c h a r g i n g  b a c k  the 
m u n i c i p a l i t i e s  for s e r v i c e s  b u t  they do not charge 
c o r p o r a t i o n s ,  r e g i o n a l  c o r p o r a t i o n s  or individ uals, etc.
If  t h e  state w e r e  f o r c e d  to e n f o r c e  the p r esent s t a t u t e  
it w o u l d  r e s u l t  is loss o f  j u d i c i a l  services in the bush.

J o h n  S p e n d e r  s t a t e d  that t h e  p r o v i s i o n  of j u d i c i a l  s e r v i c e s  
is f r e e  to e v e r y o n e  but cities. The fines should be r e i m b u r s e d  
to m u n i c i p a l i t i e s  also  since c i t y  p o l i c e  arrest state 
not m e r e l y  c i t y  p e o p l e  w h o  commit crimes.

Mr. F i n k  m o v e d  H B  170 out of c o m m i t t e e  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s .  T h e r e  b e i n g  n o  objection, it w a s  so 
ordered.

House Judiciary Committee
March 24, 1975

I



FISCAL NOTE -  HB 170

H o u s e  Bill 170 r e p e a l s  t h e  r e q u i r e m e n t  that political 
subdivi sions pay the State for judicial services p r o v i d e d  to 
them by the A l a s k a  C o u r t  System. Under the p r o v i s i o n s  of HB 
170, therefore, the A l a s k a  C o u r t  S ystem w o u l d  process m u n i c i­
pal o r d i n a n c e  violations, local traffic tickets and o t h e r  
m u n i c i p a l  crimin al cases at no e x p e n s e  to the politica l s u b­
divisions. Since the C o u r t  S y s t e m  is a l r e a d y  p r o c e s s i n g  these 
cases, no add iti o n a l  e x p e n d i t u r e s  w ould be incurred. However, 
the S tate  would  lose the r e v e n u e  that it p r e s e n t l y  is rece iving 
as p a y m e n t  for s e r vices from the political' subdivisions.

T h e  e s t i m a t e d  r e venue  loss for the next five yea rs 
w o u l d  be as follows:

FY 76 FY 77 F Y  78 FY 79 FY 8 0

Revenue L o s s : $440,0 00 $480,000 $530,000 $ 5 8 0 , 0 0 0  $ 6 4 0,000

c.

N o t e  P r e p a r e d  By
P. B a r r i e r  

A laska C o u r t  System

M a r c h  6 ,  1 9 7 5
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John R. Spencer 
City Attorney 
City of Anchorage 
P.O. Box 400 
Anchorage, Ak. 99510

D e a r  Mr. Spencer:

Our m e e t i n g  on H B  170 will last until at least 3 p.m. 
We w ould certainly like to obtain your testimony and 
will hold time open for you.

Sincerely,

-.flM

Terry Oardiner 
Representati ve



')*U& 1M <Zti& K<zt
P o l a r  a i r  c r o s s r o a d s  o', th e  w o r l d POST O F F IC E  BOX 400 

ANCH O RAG E . ALASKA  
99S10

M a r c h  5, 1975

Hon. Terry Gardiner,
Chairman, House J udiciary Committee,
Capitol Building,
JUNEAU, Alaska

Re: House Judiciary C o m m ittee m e e t i n g  -
H.B. 170 M a r c h  24, 1975

Dear Terry:

I u nderstan d that a h e a r i n g  is going to be held 
by the House Judiciary Comm i t t e e  o n  House Bill 170, whic h 
concerns the State absorbing the cost of o p e r ating the 
court system for activities w h i c h  are generated by m u n i­
cipalities.

I further unders tand that this hearing is going to be 
on March 24 at 1:15 P.M. I w o u l d  hope that you could delay 
this a few minutes so that I can t e sti fy at the hearing, 
both for the City of Ancho r a g e  and the Alaska M u n i c i p a l  
League. I will be arriving on the flight from A n c h o r a g e  
which gets into Juneau (barring u n f o r e s e e n  circumstances) 
at 1:15 P.M. that day. It w o u l d  be practically  imposs ible 
for me to get to the hill until a p p r o x i m a t e l y  1:45 P.M. at 
the earliest.

Please advise if this is s a t i sfactory so far as you 
are concerned.

Don Berry, Alaska M u n i c i p a l  League



FISCAL NOTE -  HB 170

H o u s e  B i l l  170 r e p e a l s  t h e  r e q u i r e m e n t  that political  
s u b d i v i s i o n s  pay t h e  S t a t e  for judicial s e r v i c e s  p r o v i d e d  to 
t h e m  b y  t h e  A l a s k a  C o u r t  System. Unde r t h e  p r o v i s i o n ^  of HB 
170, therefore, the A l a s k a  C o u r t  S y s tem w o u l d  p r o c e s s  m u n i c i­
pal o r d i n a n c e  violations, l o c a l  t r affic  t i c k e t s  and o t h e r  
m u n i c i p a l  criminal cases at n o  e x p e n s e  to t h e  p o l i t i c a l  s u b­
divisi ons. Since the C o u r t  S y s t e m  is a l r e a d y  p r o c e s s i n g  t hese  
cases, no' a d d i t i o n a l  e x p e n d i t u r e s  w o u l d  b e  incurred. However, 
t h e  S t a t e  w o u l d  lose the r e v e n u e  that  it p r e s e n t l y  is r e c e i v i n g  
as p a y m e n t  for s e r v i c e s  f r o m  t h e  political’ subdivisions.

T h e  e s t i m a t e d  r e v e n u e  loss for t h e  n e x t  five yea rs 
w o u l d  b e  as follows:

.

F Y  76 FY 77 F Y  78 F Y  79 FY 80 

R e v e n u e  L o s s : $ 4 4 0 , 000 $ 4 8 0 , 0 0 0  $530 ,000 ' $ 5 8 0 , 0 0 0  $640,0 00

N o t e  P r e p a r e d  By:
R i c h a r d  P. B a r r i e r  
A l a s k a  C o u r t  Sy stem

M a r c h  6 ,  1975
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a d x m h j)  u f  X O x d x L A C d d d  .  / lA cliA A o  CrkdxXL/LA 'C’H  ~ t/ tJLA

d < A ' jk s U j' d ~

J l d x lo jo d  id  A id d s L ^ d J jla  y  td \ S h J i_  Cis i o ., ^

iASkSLsa-



/4  C b jk il  • ) h  V O  L e y

K r t A T ' Z .  v> ^ M / g  A s/ & c/ i CU» o

~£Z!ip Z & c ^X i~

y y v x ^ i^ l^ J r  t t -J b y p ^  G ^ y

<^Q, ' '^ t£  ^ T U  'K 'f r f ' S(~cACi,L'Ld C{\ 'fc^ >  •*£

•Q££U^CCO-G—  ’• f % tJ\# & > U .J r 'y>^<U\' n 'U 'Z  Cl

~ti\$ LQ&CUL ) Am JJ ^ L < X  Cktftlu? U/t+A ~^0 c/sP-ĉ J Iq  ( z i^
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A p r i l  8, 1975

/ilaska S u p r e m e  C o u r t  
P o u c h  U
Juneau, A l a s k a  99801

Re: L i n d l e y  and K aatz v. S t a t e  of Alaska,
S u p r e m e  C o u r t  No. 2259 
St a t e  o f  ?*laska v. L i n d l e y  and Kaatz, 
S u p r e m e  C o u r t  No. 2291

D e a r  C h i e f  J u s t i c e  R a b i n o w i t z  a n d  M e m b e r s  of the S u p r e m e  Court:

T h i s  l e t t e r  is in r e s p o n s e  to the C o u r t *3 i n v i t a t i o n  
to r e p l y  in w r i t i n g  to o p p o s i n g  c o u n s e l’s c i t a t i o n  at o r a l  
a r g u m e n t  o f  the c a s e  of S yroi d v. A l b u q u e r q u e  G r a v e l  P r o d u c t s  
C o m p a n y , 522 P . 2d 570 (N .M .  197'1) . In a d d i t i o n , I am ta king 
this o p p o r t u n i t y  to b r i n g  to the a t t e n t i o n  of the C o u r t  the 
c a s e  of N g a  Li v. Y e l l o w  C a b  C o m p a n y , L.A. 30277, d e c i d e d  b y  
the S u p r e m e  C o u r t  oi: C a l i f o r n i a  on M a r c h  31st. A  c o p y  of 
that opinion, o b t a i n e d  from the C l e r k  of the C a l i f o r n i a  
S u p r e m e  C o u r t  is a p p e n d e d  hereto. A  c o p y  has a l r e a d y  b e e n  
f u r n i s h e d  c o u n s e l  f o r  the State.

In S y r o i d  v. A l b u q u e r q u e  G r a v e l  P r o d u c t s  Company,
— »*tV . i  a, i ■. . i .  ■ »—■■■... ■*. ■ .  .  . .  . r  i t t —l ,  ,11.,~ m i ~ jy  I  ~1~ . —.  . r  r r M . ■ f  - in  t  r  ■ , - *-* ■

supra, the S u p r e m e  C o u r t  ot N e w  M e x i c o  c o n f i r m e d  a n  i n t e r­
lo c u t o r y  o r d e r  o f  the trial c o u r t  d e nying p l a i n t i f f’s m o t i o n  
to s t r i k e  the d e f e n s e  of c o n t r i b u t o r y  n e gl igence. The N e w  
M e x i c o  C o u r t  a l l u d e d  to f i v e  r e asons t h a t  it w a s  r e l u c t a n t  
to r e p u d i a t e  the c o n t r i b u t o r y  n e g l i g e n c e  doctrine:

(1) T h e  C o u r t  r e v i e w e d  the A m e r i c a n  and U n i t e d  
K i n g d o m  j u r i s d i c t i o n s  w h i c h  h a d  o v e r t h r o w n  the 
c o n t r i b u t o r y  n e g l i g e n c e  d o c t r i n e  (then i n c l u d i n g  
t w e n t y - o n e  states) and inferred t h a t  the r e l u c t a n c e  
of  o t h e r  jurisd i c t i o n s  to ado pt c o m p a r a t i v e  n e g l i­
gence, p a r t i c u l a r l y  in its p u r e  form, b e l i e d  the 
a s s a r t e d  " g r e a t e r  c a p a c i t y  of c o m p a r a t i v e  n e g l i g e n c e  
to w o r k  j u s t i c e  in t o r t  cases . . . "  522 P . 2d at
571.
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(2) T h e  C o u r t  cited its o w n  long a d h e r e n c e  to the 
c o n t r i b u t o r y  n e g l i g e n c e  rule, and i n d i c a t e d  t h a t  
it w o u l d  n o t  a b a n d o n  such, a n  e n t r e n c h e d  r u l e  of 
l a w  w i t h o u t  a showing by the p r o p o n e n t s  o f  c o m p a r a­
ti v e  n e g l i g e n c e  o f  "a c lear s u p e r i o r i t y  o f  their 
s y s t e m  o v e r  ours." 522 P . 2d a t  572, 573.

(3) T h e  C o u r t  a s s ert ed that the c o n t r i b u t o r y  
n e g l i g e n c e  d o c t r i n e  w a 3  n o t  h a r s h  i n  a p p l i c a t i o n  
i n  N e w  Mexico, citing the W o r k m e n ' s  C o m p e n s a t i o n  
s t a t u t e  and the d o c t r i n e s  of l a s t  c l e a r  chance, 
s u d d e n  emergency, and degrees o f  c u l p a b i l i t y  w h i c h  
h a d  b e e n  d e v e l o p e d  in that j u r i s d i c t i o n  as a m e l i o r a­
ti v e  devices. 522 P . 2d at 572, 573.

(4) T h e  C o u r t  implied that in practice, courts 
h a v e  a v oi ded the a p p l i c a t i o n  o f  c o n t r i b u t o r y  
n e g l i g e n c e  in e x t r e m e  cases by i n t e r p r e t a t i o n s  o f  
the d o c t r i n e s  of n e g l i g e n c e  o r  p r o x i m a t e  case.
522 P . 2d at 573.

(5) F i n a l l y ,  the C o u r t  s p eculated that c o n t r i b u t o r y  
n e g l i g e n c e  w a s  m o r e  w o r k a b l e  u n d e r  the j u r y  system, 
c i t i n g  the d i f f i c u l t y  of e x a c t  a p p o r t i o n m e n t  o f  
fault. 522 P . 2d at 573.

T h e  p u r p o r t e d  reas ons for judicial a b s t e n t i o n  w i l l  
be d e a l t  w i t h  I n  the o r d e r  a b o v e  listed.

First, it w a s  b e c o m i n g  clear e v e n  as the N e w  '
M e x i c o  c o u r t  w r o t e  that c o m p a r a t i v e  n e g l i g e n c e  was a n d  i3 a 
s t r o n g  trend, w h i c h  w i l l  soon i s olate  a h a n d f u l  of states 
r e f u s i n g  to a c k n o w l e d g e  the need for reform. A t  l e a s t  
t w e n t y - s e v e n  states n o w  h a v e  some form o f  c o m p a r a t i v e  n e g l i­
gence, a n d  two of A l a s k a ' s  c l o s e s t  sister states, W a s h i n g t o n  
and C a l i f o r n i a ,  h a v e  n o w  a d opted pure c o m p a r a t i v e  negligence.

T h e  d o c t r i n e s  o f  l a s t  clear c h a n c e  and s u d d e n  
emergency, and the c o n c e p t  of d e g r e e s  of c u lpability , alluded 
to b y  the N e w  M e x i c o  S u p r e m e  C o u r t  a3 a m e l i o r a t i v e  devices, 
a r e  i n  fact  h a l f  m e a s u r e s  w h i c h  o p e r a t e  as d e f t l y  as m e a t  
axes. A 3 p o i n t e d  o u t  in e a r l i e r  b r i e f3, they s h i f t  the 
e n t i r e  b u r d e n  of the loss b a c k  o n  the o p p o s i n g  party, w i t h o u t  
any n e c e s s a r y  r e l a t i o n  to the r e l a t i v e  d e g r e e  of t h a t  p a r t y’s 
c a u s a l l y  c o n n ected  negligence. The re is n o  r e a s o n  to expect, 
for instance, that o n e  w h o  ha3 had "the la3t cle ar chance"  
to avoid an a ccident, w i l l  n e c e s s a r i l y  be the p e r s o n  w h o s e  
n e g l i g e n c e  w a s  the g r e a t e s t  p a r t  of that c o n t r i b u t i n g  to the
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accident. A l l  that can r e a l l y  be said, is that, g i v e n  a 
m u l t i p l i c i t y  of doctrines, a court or a jury can bend the 
facts in o r d e r  to c o m p l e t e l y  b a r  the p a r t y  g u i l t y  of the 
g r e a t e r  p a r t  of the negligence.

It is u n d e r s t a n d a b l e  that c o u r t s  w i s h  to r e c o g n i z e  
a n d  a c t  u p o n  their o b l i g a t i o n  to do j u st ice to the p a r t i e s  
b e f o r e  the court. A  w i l l i n g n e s s  to suspe nd the a p p l i c a t i o n  
of r e c o g n i z e d  d o c t r i n e s  of law in o r d e r  to do j u s t i c e  in 
i n d i v i d u a l  cases, w i t h o u t  o v e r t h r o w i n g  those doctrines, 
however, is to u n d e r c u t  the p r e d i c t a b i l i t y  and r e s p e c t a b i l i t y  
of the law. This is the d a n g e r o u s  g r o u n d  upon w h i c h  the N e w  
M e x i c o  c o u r t  treads in the following statement:

"Further, w e  do n o t  feel that the e x t reme e x a m p l e s  
o f t e n  p o s e d  by critics of c o n t r i b u t o r y  n e g l i g e n c e  
a r e  c o n s i s t e n t  w i t h  reality. F o r  instance, i n c o n­
si s t e n t  w i t h  a c t u a l i t i e s  in the a p p l i c a t i o n  of 
the p r i n c i p l e s  of negligence, c o n t r i b u t o r y  n e g l i­
g e n c e  and p r o x i m a t e  c a u s a t i o n  to f a c tual s i t u a t i o n s  
in l i t i g a t e d  tor t cases, ace the o f t e n - c i t e d  
e x a m p l e s  of a p l a i ntiff b e i n g  p r e c l u d e d  from 
r e c o v e r i n g  a n y  of his e x c e s s i v e l y  g r e a t  d a m a g e s  
s u s t a i n e d  in a n  a c c i d e n t  to w h i c h  his n e g l i g e n c e  
c o n t r i b u t e d  o n l y  103 or less of the cause, w h i l e  
the de fendant, w h o s e  n e g l i q e n c e  c o n s t i t u t e d  90% or 
m o r e  of the cause, escapes w i t h o u t  damage." 522 
P . 2d a t  573.

The C o u r t  seems to b e  sugges t i n g  that t h e  trier of fact 
could, w o u l d ,  and s h ould a p p l y  d o c t r i n e s  of n e gligence, 
c o n t r i b u t o r y  n e g l i g e n c e  and p r o x i m a t e  c a u s e  to e n s u r e  t h a t  a 
p l a i n t i f f  in the d e s c r i b e d  s i t u a t i o n  w o u l d  recover, w h e t h e r  
or not t h o s e  d octrine s, taken literally, v/o\ild lead to t h a t  
result. T h i s  position, w h i l e  not judicial statemanship, is 
the n e c e s s a r y  r e s u l t  of a ref usal to o v e r t h r o w  the u n j u s t  
d o c t r i n e  of c o n t r i b u t o r y  negligence. It is the d i f f i c u l t y  
to w h i c h  this C o u r t  in Y o u n g  v  S t a t e , 491 P . 2d 122 (Alaska 
1971), h a d  r e f e r e n c e  w h e n  the C o u r t  w a r n e d  a g a i n s t  the 
e x c e s s i v e  u s e  of the " d isfav ored defense " of c o n t r i b u t o r y  
negligence.

T h e  last a r g u m e n t  suggested b y  the S u p r e m e  C o u r t  
of N e w  M e x i c o ,  i3 that c o n t r i b u t o r y  n e g l i g e n c e  is t h o u g h t  by 
that c o u r t  to be m o r e  w o r k a b l e  u nder the jury system, b e c a u s e  
of the d i f f i c u l t y  of an e x a c t  or scien t i f i c  a p p o r t i o n m e n t  of 
fault. T h e r e  are several a n swers to this u n s u p p o r t e d  as sertion,
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a n d  all of them a r e  t r e a t e d  f x h a u s t i v e l v  in t h e  m a t e r i a l s  to 
w h i c h  thi s C o u r t  h a 3 b e e n  c ited b y  b o t h  p a r t i e s .  Briefly, 
it is h a r d  to see h o w  the a p p o r t i o n m e n t  of c u l p a b i l i t y  is 
a n y  m o r e  d i f f i c u l t  a n  e x e r c i s e  in s u b s t a n t i a l  j u s t i c e  for a 
jury, t h a n  a d e c i s i o n  u n d e r  the a l m o s t  m e t a p h y s i c a l  i n s t r u c t i o n s  
v/hich they r e c e i v e  o n  v a r i o u s  issues, w h i c h  a r e  r e g u l a r l y  
p u t  to t h e m  to resolve. E x a m p l e s  b e g i n  w i t h  the c o n c e p t  of 
p r o x i m a t e  cause i n  n e g l i g e n c e  c a s e 3, b u t  r e a c h  m u c h  m o r e  
a b s t r u s e  l e v e l s  i n  e c o n o m i c  r e g u l a t i o n  l i t i g a t i o n  a n d  o t h e r  
t e c h n i c a l  fields. In fact, juries are m a k i n g  s u c h  d e t e r­
m i n a t i o n s  in a m a j o r i t y  of A m e r i c a n  jurisd ictions, a n d  they 
d o  n o t  s e e m  to be h a v i n g  a 3 m u c h  d i f f i c u l t y  as the N e w  
M e x i c o  S u p r e m e  C o u r t  w o u l d  h a v e  expecte d. If the r e s u l t s  
a r e  n o t  exact, t h e y  are c e r t a i n l y  c l o s e r  to a j u s t  d i v i s i o n  
o f  f a u l t  and d a m a g e s  than a r e  d e t e r m i n a t i o n s  u n d e r  the 
d o c t r i n e  of c o n t r i b u t o r y  negli g e n c e ,  w h i c h  a r e  "all or 
notning" i n  their nature. C o u r t s  a r e  c e r t a i n l y  c a p a b l e  o f  
a s s i s t i n g  the j uri es in i d e n t i f y i n g  r e l e v a n t  factors. See 
S c h w a r t z , C o m p a r a t i v e  N e g l i g e n c e , (1974) S S 1 7 . 1  and 21.1.
C o u r t s  h a v e  the ability, and l e g a l  authority, to c l a r i f y  the 
i s s u e s  a n d  s t r e a m l i n e  the o v e r a l l  litigation, t h r o u g h  s u c h  
d e v i c e s  as c o m p u l s o r y  j o i n d e r  u n d e r  A l a s k a  C i v i l  R u l e  19(a).
In short, t h e r e  is s i m ply n o  s h o w i n g  that j u r i e s  are a n y  
l c 3 3  c a p a b l e  of h a n d l i n g  d e t e r m i n a t i o n s  u n d e r  a c o m p a r a t i v e  
n e g l i g e n c e  rule, t h a n  t h e y  a r e  of h a n d l i n g  o t h e r  m a t t e r s ,  
and the e v i d e n c e  v;ould a p p e a r  to b e  to the contr a r y .

T h e  o p i n i o n  i n  S y r o i d  v. A l b u q u e r q u e  G r a v e l  P r o d u c t s  
C o m p a n y  w a s  joined in b y  o n l y  t h r e e  of the f i v e  s i tting 
m e m b e r s  o f  the H e w  M e x i c o  S u p r e m e  Court. T h e  C h i e f  J u s t i c e  
a nd J u s t i c e  S t e p h e n s o n  dissented. The d e c i s i o n  is an e x a m p l e  
o f  j u d i c i a l  intra nsigence, b a s e d  o n  s p e c u l a t i o n  a b o u t  the 
h a r d s h i p s  o f  change, a- d a b e l i e f  that C o u r t s  can d o  j u s t i c e  
in 3p i t a  of the l a w  t h e y  proclaim. T h a t  a p p r o a c h  i 3 to b e  
d i s t i n c t l y  c o n t r a s t e d  w i t h  the a p p r o a c h  of the C a l i f o r n i a  
S u p r e m e  C o u r t  in N g a  Li v. Y e l l o w  C a b  Co m p a n y , s u p r a . In 
H g a  Li, the C a l i f o r n i a  S u p r e m e  C o u r t  has e c h o e d  .it3 h i 3ter 
c o u r t  in F l o r i d a  b y  a c c e p t i n g  the r e s p o n s i b i l i t y  f o r  the 
o p e r a t i o n  of the c o m m o n  law in m o d e r n  society. T r a c k i n g  
a l m o s t  e x a c t l y  w i t h  the F l o r i d a  S u p r e m e  C o u r t  i n  H o ffman v. 
J o n a s , 280 S . 2d 431 (Fla. 1973) and w i t h  the c o n c l u s i o n s  
u r g e d  u p o n  this C o u r t  b y  p.laintiff-appellants, C a l i f o r n i a  
h a s  a d o pted p u r e  c o m p a r a t i v e  negl ig e n c e .  T h a t  o p i n i o n  
s peaks for it3elf.

T h e  A l a s k a  S u p r e m e  C o u r t  h a 3 a l ways l o o k e d  to the 
b e s t  r e a s o n e d  and m o s t  p r o g r e s s i v a  j u d icial t h i n k i n g  in
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d e t e r m i n i n g  the c o m m o n  law o f  the State o f  Alaska, It has 
l o o k e d  p a r t i c u l a r l y  to the l a w  of Oregon, W a s h i n g t o n ,  a n d  
California. T h o s e  t h r e e  states have n o w  all a d o p t e d  c o m p a r a­
tive neglig e n c e ,  two a d o p t i n g  a pure c o m p a r a t i v e  n e g l i g e n c e  
system. T h e  C a l i f o r n i a  S u p r e m e  Court, w h i c h  is o n e  of the m o s t  
r e s p e c t e d  judicial b o d i e s  in the country, has b e e n  c o m p e l l e d  
b y  the f orce of logic and the w e i g h t  of judicial d u t y  to joi n 
t w e n t y - s i x  o t h e r  states in a b a n d o n i n g  the legal g a r g o y l e  
c a l l e d  c o n t r i b u t o r y  neglig ence. This C o u r t  should do no less.

V e r y  truly yours,

ROBERTSON, MONAGLE, E A S T A U G H  & B R A D L E Y

V 7 .  G .  R u d d y

O f  A t t o r n e y s  for A p p e l l a n t s  
K a a t z  and L i n d l e y

W G R : M T T : p c
Enclo s u r e
cc: A l l e n  Compton, E s q u i r e



IN T H E  S U P R E M E  C O U R T  OF T H E  S T A T E  OF C A L I F O R N I A

I N  B A M

NGA LI, )

P l a i n t i f f  a n d  A p p e l l a n t ,  j

v. | L . A . 3 0 2 7 7

Y E L L O W  C A B  C O M P A N Y  OF C A L I F O R N I A  ) Super. Ct. No. 9 ^ 7  992
et al., )

D e f e n d a n t s  a n d  R e s p o n d e n t s .  )

In th is ca se w e  a d d r e s s  the grave a n d  r e c u r r e n t  

q u e s t i o n  w h e t h e r  w e  s h o u l d  j u d i c i a l l y  declare* no l o n g e r  

a p p l i c a b l e  in C a l i f o r n i a  c o urts the d o c t r i n e  of c o n t r i b u­

tory n e gligence , w h i c h  b a r s  a l l  r e c o v e r y  w h e n  the p l a i n t i f f ' s  

n e g l i g e n t  c o n d u c t  h a s  c o n t r i b u t e d  as a lega l cause  in a n y  

d e g r e e  to the h a r m  s u f f e r e d  by him, a n d  h o l d  th at it must 

g i v e  w a y  to a system of c o m p a r a t i v e  n e g l i g e n c e ,  w h i c h  

a s s e s s e s  l i a b i l i t y  in d i r e c t  p r o p o r t i o n  to fault. A s  w e  

e x p l a i n  in d e t a i l  i n f r a , w e  c o n c l u d e  that w e  should. In the 

c ours e of r e a c h i n g  o u r  u l t i m a t e  d e c i s i o n  w e  c o n c l u d e  that:

(.1) T h e  d o c t r i n e  of c o m p a r a t i v e  n e g l i g e n c e  is p r e f e r a b l e  to 

the " a l l - o r-nothing"  d o c t r i n e  of c o n t r i b u t o r y  n e g l i g e n c e  

f r o m  the p oint of view of logic, p r a c t i c a l  e x p e r i e n c e ,  a n d

1
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f u n d a m e n t a l  justice; (2 ) j u d i c i a l  a c t i o n  in this a r e a  

is not p r e c l u d e d  b y  t h e  p r e s e n c e  of s e c t i o n  17 14 of the 

C i v i l  Code, w h i c h  has b e e n  said t o  "co dify" t h e  " a l l - o r -  

n o t h i n g "  rule a n d  t o  r e n d e r  it i m mune  f r o m  a t t a c k  

in t h e  c o u r t s  e x c e p t  o n  c o n s t i t u t i o n a l  g r o u n d s ;  (3 ) g i v e n  

. t h e  p o s s i b i l i t y  of j u d i c i a l  action, c e r t a i n  p r a c t i c a l  

d i f f i c u l t i e s  a t t e n d a n t  u p o n  the a d o p t i o n  of c o m p a r a t i v e  

n e g l i g e n c e  s hould n o t  d i s s u a d e  us f r o m  c h a r t i n g  a 

new c o u r s e  —  l e a v i n g  t h e  r e s o l u t i o n  of some of t h e s e  

p r o b l e m s  t o  f u t u r e  j u d i c i a l  or l e g i s l a t i v e  action;

(4) t h e  d o c t r i n e  of c o m p a r a t i v e  n e g l i g e n c e  should 

b e  a p p l i e d  in th is state in its s o - c a l l e d  "pure" f o r m  . 

u n d e r  w h i c h  t h e  a s s e s s m e n t  of l i a b i l i t y  in p r o p o r t i o n  

to  f au lt p r o c e e d s  in spite of the x a c t  t h a t  the p l a i n t i f f  

is e q u a l l y  at f a u l t  as or m o r e  a t  fault t h a n  the d e f e n­

dant; a n d  f i n a l l y  (5 ) this new rule s h o u l d  be g i v e n  a 

l i m i t e d  r e t r o s p e c t i v e  a p p l i c a t i o n .

T h e  a c c i d e n t  h e r e  in q u e s t i o n  o c c u r r e d  n e a r  

t h e  i n t e r s e c t i o n  of A l v a r a d o  B o u l e v a r d  a n d  T h i r d  S t r e e t  

in Los A n g e l e s .  A t  t h i s  i n t e r s e c t i o n  T h i r d  S t r e e t  runs 

in a g e n e r a l l y  e a s t - w e s t  d i r e c t i o n  a l o n g  the cre st of 

a hill, a n d  A l v a r a d o  B oul evard, r u n n i n g  g e n e r a l l y  n o r t h  

a n d  south, rises g e n t l y  to t h e  crest f r o m  e i t h e r  

direct i o n .  A t  a p p r o x i m a t e l y  9 P*m. on N o v e m b e r  21,

2



1968, p l a i n t i f f  Ng? L i  w a s  p r o c e e d i n g  n o r t h b o u n d  on 

A l v a r a d o  in h e r  19^7 O l dsmobile. S h e  w a s  in the i n­

side lane, a n d  a b o u t  70 fee t b e f o r e  she r e a c h e d  the 

T h i r d  S t r e e t  i n t e r s e c t i o n  she s t o p p e d  a n d  t h e n  b e g a n  

a l e f t  t u r n  a c r o s s  the three s o u t h b o u n d  l anes of 

A l v a r a d o ,  i n t e n d i n g  to e n t e r  the d r i v e w a y  of a s e rvice 

station. A t  this time d e f e n d a n t  R obert P h i l lips, an 

em p lo yee of d e f e n d a n t  Y e l l o w  Cab Company, w a s  d r i v i n g  

a  c o m p a n y - o w n e d  t a x i c a b  s o u t h b o u n d  i n  t h e  m i d d l e  lane 

o n  A l v a r a d o .  He came o v e r  the cr est of t h e  hill, 

p a s s e d  t h r o u g h  the intersection, and c o l l i d e d  w i t h  

the right r e a r  p o r t i o n  of p l a i n t i f f ' s  a u t o m o b i l e ,  

r e s u l t i n g  in p e r s o n a l  i n j urie s t o  p l a i n t i f f  a s  w e l l  

as  c o n s i d e r a b l e  d a m a g e  t o  t h e  aut om o b i l e .

T h e  court, s i t t i n g  w i t h o u t  a jury, foun d 

as facto t h a t  d e f e n d a n t  P h i llips w a s  t r a v e l i n g  at 

a p p r o x i m a t e l y  30 m i l e s  p e r  hour w h e n  he e n t e r e d  the 

inter s e c t i o n ,  that such speed w a s  u n s a f e  a t  that 

time a n d  place, a n d  t h a t  the traffic l i g h t  c o n t r o l l i n g  

s o u o h b o u n d  t r a f f i c  at t h e  i n t e r s e c t i o n  w a s  y e l l o w  w h e n  

d e f e n d a n t  P h i l l i p s  d r o v e  into the I n t e r s e c t i o n .  It 

a l s o  found, however, th at p l a i n t i f f ' s  left t u r n  a c r o s s  

t h e  s o u t h b o u n d  l a n e s  of A l v a r a d o  "was m a d e  at a time 

w h e n  a v e hi cle w a s  a p p r o a c h i n g  f r o m  the o p p o s i t e  d i r e c t i o n



so close as to c o n s t i t u t e  a n  i m m e d i a t e  h a z a r d . 1' T h e  

d i s p o s i t i v e  c o n c l u s i o n  of law w a s  as follo w s :  "That

t h e  d r i v i n g  of N G A  L I  w a s  n e g l i g e n t , t h a t  s u c h  n e g l i­

genc e  w a s  a  p r o x i m a t e  c a use of t h e  collisio n, a n d  

t h a t  she is b a r r e d  f r o m  r e c o v e r y  b y  r e a s o n  of such 

c o n t r i b u t o r y  n e g l i g e n c e . "  J u d g m e n t  f o r  d e f e n d a n t s  

w a s  entered, a c c o r d i n g l y .

I

" C o n t r i b u t o r y  n e g l i g e n c e  is c o n d u c t  on the 

p a r t  of the p l a i n t i f f  w h i c h  falls beloxs’ the s t a n d a r d  

to w h i c h  he s hould  c o n f o r m  f o r  his own protec t i o n ,  

a n d  w h i c h  is a l e g a l l y  c o n t r i b u t i n g  cause c o o p e r a t i n g  

w i t h  the n e g l i g e n c e  of the d e f e n d a n t  i n  b r i n g i n g  a b o u t ’ 

the p l a i n t i f f ' s  h arm. " (Rest. 2d Torts, § *'63 .) T h u s  

the A m e r i c a n  Law Institute, in its second r e s t a t e m e n t  

of the lav/, d e s c r i b e s  the kind of c o n d u c t  o n  the part 

of one s e e k i n g  r e c o v e r y  f o r  d a m a g e  c a u s e d  b y  n e g l i g e n c e  

w h i c h  r e n d e r s  h i m  subject to the d o c t r i n e  of c o n t r i b u­

tory negli g e n c e .  W h a t  the effect of such c o n d u c t  w i l l  

be is left t o  a f u r t h e r  section, w h i c h  st ates t h e  d o c t i i n e  

in its c l e a r e s t  essence: "Except w h e r e  the d e f e n d a n t  has

the last c.lear chance,  the p l a i n t i f f ' s  c o n t r i b u t o r y  

n e g l i g e n c e  b a r s  r e c o v e r y  a g a i n s t  a  d e f e n d a n t  w h o s e  

n e g l i g e n t  c o n d u c t  w o u l d  o t h e r w i s e  m a k e  h i m  l i a b l e  to 

the p l a i n t i f f  f o r  t he h a r m  s u s t a i n e d  b y  h im." (Rest. 2d 

Torts, § H67 . )  ( I t a l i c s  add ed.)



T h i s  rule, r o o t e d  in the l o n g - s t a n d i n g  p r i n c i p l e

that one s hou ld not r e c o v e r  f r o m  a n o t h e r  f o r  d a m a g e s

b r o u g h t  u p o n  o n e s e l f  (see B a l t i m o r e  &  P.R. Co. v. J o n e s

(1877) 9 5  U.S. 439* 442; B u c k l e y  v. C h a d w i c k  (1955) 45

C a l . 2 d  183, 1 9 2 )j h a s  b e e n  the law of this s t a t e  f r o m

its b e g i n n i n g .  (See Innis v. The S t e a m e r  S e n a t o r  (1851)
1 Cal. 459* 4 6 0 -461; G r i s w o l d  v. S h a r p e  (1852) 2 Cal.

17j 2 3 - 2 4 ;  R i c h m o n d  v. S a c r a m e n t o  V a l l e y  R a i l r o a d  C o m p a n y

(1861) 18 Jal. 351, 3 5 6 - 3 5 8 ;  G a y  v. W i n t e r  (1867) 3 4  Cal.

153, 162-163; N e e d h a m  v. S.F. &  S.J. R. Co. (1869) 3 7

Cal. 4 0 9 s 4 1 7 - 423.) A l t h o u g h  c r i t i c i z e d  a l m o s t  f r o m

the o u t s e t  f o r  t h e  h a r s h n e s s  of its o p e r a t i o n ,  it has
1 ’

w e a t h e r e d  n u m e r o u s  a t t a c k s ,  in b o t h  t h e  l e g i s l a t i v e
2

and the j u d i c i a l  arenas, s e e k i n g  its a m e l i o r a t i o n  or 

repudiation. W e  h a v e  u n d e r t a k e n  a t h o r o u g h  r e e x a m i n a t i o n  

of the mat ter, g i v i n g  p a r t i c u l a r  a t t e n t i o n  t o  t h e  c o m m o n  

law a n d  s t a t u t o r y  s o u rces of th e s u b j e c t  d o c t r i n e  in t h i s  

state. A s  w e  h a v e  i ndicated, th is r e e x a m i n a t i o n  l e a d s  us

1. (See, f o r  e xample, Sen. B i l l  No. 43 (1971 Reg. Sess .); 
Assem. B i l l  No. 69A (1971 Reg. Sess.); Sen. B i l l  No. 132 
(1972 Reg. Sess.); A s sem. Bill No. 102 (1972 Reg. Sess.); 
Sen. B i l l  No. 10 (1973 Reg. Sess.); Sen. B i l l  No. 557 
(1973 Reg. Sess.); Assem. Bill No. 50 (1973 Reg. Sess.); 
Assem. B i l l  No. 8 0 1  (1973 Reg. Sess.); A s s e m .  B i l l  No.
1666 (1973 Reg. Ses s.); Sen. Bill  No. 2 0 2 1  (1974 Reg.
S e s s . ).)

2. See T u c k e r  v. U n i t e d  R a i l r o a d s  (1916) 1 7 1  Cal. 702, 
704-705; S e g o  v. S o u t h e r n  P a c i f i c  Co. (1902) 137 Cal. A05, 
407; S u m m e r s  v. B u r d i c k  (1961) 191 C a l . A p p . 2 d  464, 471; 
llaerdter v. J o h n s o n  (1949) 92 C a l . A p p . 2 d  5 4 7  > 553.
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t o  the c o n c l u s i o n  t h a t  the " all-o r - n o t h i n g "  rule  of c o n t r i b u­

to r y  n e g l i g e n c e  c a n  b e  a n d  ought to be s u p e r s e d e d  by a  rule 

w h i c h  a s s e s s e s  l i a b i l i t y  i n  p r o p o r t i o n  t o  fault.

It is u n n e c e s s a r y  for us to c a t a l o g u e  the e n o r m o u s  

a m o u n t  of c r i t i c a l  c o m m e n t  t h a t  has b e e n  d i r e c t e d  o v e r  the 

y e a r s  a g a i n s t  t h e  " a l l - o r - n o t h i n g "  a p p r o a c h  of t h e  d o c t r i n e  

of c o n t r i b u t o r y  n e g l i g e n c e .  T h e  e s s e n c e  of that c r i t i c i s m  

has b e e n  c o n s t a n t  a n d  clear: t h e  d o c t r i n e  is i n e q u i t a b l e

in its o p e r a t i o n  b e c a u s e  it fa ils to d i s t r i b u t e  r e s p o n s i -

3
b i l i t y  in p r o p o r t i o n  t o  fault. A g a i n s t  this have b e e n

r a i s e d  s e v e r a l  a r g u m e n t s  in j u s t i f i c a t i o n ,  b u t  none
4

h a v e  p r o v e d  e v e n  r e m o t e l y  a d e q u a t e  to t h e  task. T h e  b a s i c

3. D e a n  P r o s s e r  s t a t e s  t h e  k e rnel of c r i t i c a l  c o m m e n t  
i n  t h e s e  terms: "it [the rule] p l a c e s  u p o n  one p a r t y
the e n t i r e  b u r d e n  of a  loss for w h i c h  t w o  are, by 
h y p o t h e s i s ,  r e s p o n s i b l e . "  (Prosser, T o r t s  (4th ed.
1971) § 67 , p. 433.) H a r p e r  a n d  J a m e s  e x p r e s s  the same 
b a s i c  idea: " [ T ] h e r e  is n o  j u s t i f i c a t i o n  —  in e i t h e r
p o l i c y  o r  d o c t r i n e  —  f o r  the rule of c o n t r i b u t o r y  
n e g l i g e n c e ,  e x c e p t  f o r  the f e e l i n g  that if one m a n
is to be h e l d  l i a b l e  b e c a u s e  of his fault, t h e n  the 
f a u l t  of him w h o  seeks to e n f o r c e  t h a t  l i a b i l i t y  s h o u l d  
a l s o  be c o n s i d e r e d .  B u t  t h i s  n o t i o n  does not r e q u i r e  
the a l l - o r - n o t h i n g  rule, w h i c h  w o u l d  e x o n e r a t e  a  very 
n e g l i g e n t  d e f e n d a n t  f o r  e v e n  the slight f a u l t  of his 
victim. T h e  l o g i c a l  c o r o l l a r y  of the fault p r i n c i p l e  
w o u l d  be a rule of c o m p a r a t i v e  o r  p r o p o r t i o n a l  n e g l i­
gence, n o t  the p r e s e n t  rule." (2 H a r p e r  &  James, The 
L a w  of T o r t s  (1956) § 22.3, p. 1207.)

4. D e a n  Prosser, in a 1 9 5 3  law r eview  a r t i c l e  on the s u b­
ject w h i c h  s t ill e n j o y s  c o n s i d e r a b l e  Influence, 
a d d r e s s e d  h i m s e l f  to t h e  c o m m o n l y  a d v a n c e d  j u s t i f i c a t o r y  
a r g u m e n t s  in t h e  f o l l o w i n g  terms: " T her e has b e e n  m u c h  
s p e c u l a t i o n  as to w h y  the rule thus d e c l a r e d  f o u n d  s u c h  
r e a d y  a c c e p t a n c e  i n  l a t e r  d e c i s i o n s ,  b o t h  in E n g l a n d  a n d  
i n  the U n i t e d  States. T h e  e x p l a n a t i o n s  g i v e n  b y  the 
co u r t s  t h e m s e l v e s  n e v e r  h a v e  c a r r i e d  m u c h  conviction.
Mo s t  of t h e  d e c i s i o n s  h a v e  t a l k e d  a b o u t  'proximate cause,'

(Fn. c o n t i n u e d )
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o b j e c t i o n  to the d o c t t i n e  —  g r o u n d e d  in the p r i m a l  c o n c e p t  that 

in a s y s t e m  i n  w h i c h  l i a b i l i t y  is b a s e d  o n  fault, the extent 

of fault s hould g o v e r n  the e x t e n t  of l i a b i l i t y  —  r e m a i n s  

i r r e s i s t i b l e  t o  r e a s o n  a n d  all i n t e l l i g e n t  n o t i o n s  of fairness.

saying  that t h e  p l a i n t i f f ' s  n e g l i g e n c e  is a n  i n t e r v e n­
ing, i n s u l a t i n g  c a u s e  b e t w e e n  the d e f e n d a n t ' s  n e g l i g e n c e  
a n d  the injury. B u t  t h i s  c a n n o t  be s u p p o r t e d  u n l e s s  a 
m e a n i n g  is a s s i g n e d  to p r o x i m a t e  cause w h i c h  is f o u n d  
n o w h e r e  else. If two  a u t o m o b i l e s  c o l l i d e  a n d  i njure 
a  bysta n d e r ,  the n e g l i g e n c e  of one d r i v e r  is not h e l d  
to  b e  a s u p e r s e d i n g  cause w h i c h  relieves the o t h e r  of 
liabil ity; a n d  t h e r e  is no v i s i b l e  r e a s o n  f o r  a n y  d i f f e r­
ent c o n c l u s i o n  w h e n  t he a c t i o n  is b y  one d r i v e r  a g a i n s t  
the other. It has b e e n  said t h a t  'she d e f e n s e  has a 
p enal basis, a n d  is i n t e n d e d  to p u n i s h  the p l a i n t i f f  
f o r  his o w n  m i s c o n d u c t ;  or that the court w i l l  -not a i d  
one w h o  is h i m s e l f  at fault, a n d  he m u s t  c o m e  into court 
w i t h  c l e a n  hands. But this is no e x p l a n a t i o n  of the 
m a n y  cases, p a r t i c u l a r l y  t h o s e  of the last c l e a r  chance, 
in w h i c h  a p l a i n t i f f  c l e a r l y  at f a u l t  is p e r m i t t e d  to 
recover. It has b e e n  said t h a t  the rule is i n t e n d e d  ■ 
to d i s c o u r a g e  a c c i d e n t s ,  b y  d e n y i n g  r e c overy to those 
w h o  fail to u s e  p r o p e r  care for t h e i r  o wn safety; but 
the a s s u m p t i o n  t h a t  the s p e e d i n g  m o t o r i s t  is, or should 
be, m e d i t a t i n g  on the p o s s i b l e  f a i l u r e  of a l a w s u i t  f o r  
his p o s s i b l e  i n j u r i e s  lacks all reality, a n d  it is q u i t e  
as r e a s o n a b l e  to say t h a t  the rule p r o m o t e s  a c c i d e n t s  
b y  e n c o u r a g i n g  the n e g l i g e n t  de fendant. P r o b a b l y  the 
true e x p l a n a t i o n  lies m e r e l y  in the h i g h l y  i n d i v i d u a l i s t i c  
a t t i t u d e  of the c o m m o n  lav: of t h e  early n i n e t e e n t h  century. 
T h e  p e r i o d  of d e v e l o p m e n t  of c o n t r i b u t o r y  n e g l i g e n c e  w as 
that of the i n d u s t r i a l  revolutio n, a n d  t here is r e a s o n  
to t h i n k  that the c o u r t s  f o u n d  in this defense , a l o n g  
w i t h  the c o n cepts of duty and p r o x i m a t e  cause, a c o n v e n­
ient i n s t r u m e n t  of c o n t r o l  o v e r  the jury, by w h i c h  t h e  
l i a b i l i t i e s  of r a p i d l y  g r o w i n g  i n d u s t r y  w e r e  c u r b e d  a n d  
kept w i t h i n  b o u nds." (Prosser, C o m p a r a t i v e  N e g l i g e n c e
(1953) 4l C a l.L.Rev. 1, 3-^j f n s . omitted. K q r  a m o r e  
e x t e n s i v e  c o n s i d e r a t i o n  of the same subject, see 2 H a r p e r  &  
James, supra, § 22.2, pp. 1199-1207.)

T o  be d i s t i n g u i s h e d  f r o m  a r g u m e n t s  r a i s e d  in j u s t i­
f i c a t i o n  of the "all or n o t hing" rule are practical, 
c o n s i d e r a t i o n s  w h i c h  have been said to c o u n s e l  a g a i n s t  
the a d o p t i o n  of a  f a i r e r  and more logical a l t e r n a t i v e .
T h e  l a t t e r  c o n s i d e r a t i o n s  w i l l  be d i s c u s s e d  in a s u b s e­
quent p o rtion of this opinion.



F u r t h e r m o r e ,  p r a c t i c a l  e x p e r i e n c e  w i t h  the 

a p p l i c a t i o n  b y  J u r i e s  of the d o c t r i n e  of c o n t r i b u t o r y  

n e g l i g e n c e  has  a d d e d  its w e i g h t  t o  a n a l y s e s  of its 

i n h e r e n t  s h o r t c o m i n g s :  " E v e r y  t r i a l  l a w y e r  is w e l l

a w a r e  t h a t  j u r i e s  o f t e n  d o  in fac t a l l o w  r e c o v e r y  in 

c a s e s  of c o n t r i b u t o r y  n e g l i g e n c e ,  a n d  tha t .the c o m p r o m i s e  

in the j u r y  r o o m  d o e s  r e s u l t  in some d i m i n u t i o n  of t h e  

d a m a g e s  b e c a u s e  of t h e  p l a i n t i f f’s fault. B u t  the 

p r o c e s s  is a t  b e s t  a  h a p h a z a r d  a nd m o s t  u n s a t i s f a c t o r y  

o ne." (Prosser, C o m p a r a t i v e  N e g l i g e n c e , s u p r a , p. 4; 

fn. o m i t ted.) (See a l s o  Prosser, Torts, s u p r a , § 67, 

pp. 436-4-37; C o m m e n t s  of M a l o n e  a n d  W a d e  in C o m m e n t s  on 

M a k i  v. F r e l k  - C o m p a r a t i v e  v. C o n t r i b u t o r y  N e g l i g e n c e :

S h o u l d  t h e  C o u r t  or L e g i s l a t u r e  D e c i d e ? (1968) 2 1  V a n d . L . R e v .  

889, at pp. 9 3 ^ j 9^3; Ulman, A  J u d g e  T a k e s  the Stand 

(3-933) pp. 30-34; cf. C o m m e n t  of K a l v e n ,  21 V a n d . L . R e v .

889., 9 0 1 - 9 0 4 . )  It is m a n i f e s t  that this sta te of 

a f f airs, v i ewed f r o m  the s t a n d p o i n t  of the h e a l t h  and 

v i t a l i t y  of the l e g a l  process, can only d e t r a c t  from 

p ublic c o n f i d e n c e  in t h e  a b i l i t y  of lav; a n d  legal 

i n s t i t u t i o n s  to a s s i g n  l i a b i l i t y  on a just a n d  c o n­

sistent basis. (See Keeto n, C r e a t i v e  C o n t i n u i t y  in the 

Lav; of T o r t s  (1962) 75 Harv.L.Rev. 463, 505; C o m m e n t  of 

K e e t o n  in C o m m e n t s  on M a k i  v. F relk, supra, 21 V a n d . L . R e v .



889, at p. 916 i N o t e  (1974) 2 1  U . C . L . A . L . R e v .  1566, 1 5 9 6 - 1 5 9 7 . )

It is in view of t h e s e  t h e o r e t i c a l  a n d  p r a c t i c a l
6

c o n s i d e r a t i o n s  that to this da te 25 states,

5- P r o f e s s o r  K e e t o n  states the m a t t e r  as f o l l o w s  in his 
V a n d e r b i l t  L a w  R e v i e w  comment: "in r e l a t i o n  to c o n t r i­
b u t o r y  neg lig e n c e ,  as e l s e w h e r e  in t h e  law, u n c e r t a i n t y  
a n d  l a c k  of e v e n h a n d e d n e s s  a r e  p r o d u c e d  b y  c a s u i s t i c  
d i s t i n c t i o n s .  This has happened, f o r  example, in d o c t r i n e s  
of  last c l e a r  c h a n c e  a n d  in d i s t i n c t i o n s  b e t w e e n  w h a t  is 
en o u g h  to s u s t a i n  a f i n d i n g  of p r i m a r y  n e g l i g e n c e  and 
w h a t  m o r e  is r e q u i r e d  t o  s u s t a i n  a f i n d i n g  of c o n t r i b u t o r y  
negli g e n c e .  P e r h a p s  e v e n  m o r e  s i g n i f i c a n t ,  h o w eve r, is 
t h e  c a s u i s t r y  of t o l e r a t i n g  b l a t a n t  j u r y  d e p a r t u r e  f r o m  
e v e n h a n d e d  a p p l i c a t i o n  o f  the l e g a l  rules of n e g l i g e n c e  
an d  contributors'- n e g l i g e n c e ,  w i t h  the c o n s e q u e n c e  that 
a k i n d  of r o u g h  a p p o r t i o n m e n t  of d a m a g e s  occurs, b u t  in 
u n p o l i c e d ,  irregular, a n d  u n r e a s o n a b l y  d i s c r i m i n a t o r y  
f a s hion. M o r e o v e r ,  the e x i s t e n c e  of this p r a c t i c e  s h arply 
r e d u c e s  the true scope of the s u b s t a n t i v e  c h a n g e  e f f e c t e d  
b y  o p e n l y  a d o p t i n g  c o m p a r a t i v e  n e g l i g e n c e .  [1f] Thus, 
stabilit y, p r e d i c t a b i l i t y ,  and e v e n h a n d e d n e s s  a re b e t t e r  
s e rve d b y  the c h a n g e  to c o m p a r a t i v e  n e g l i g e n c e  t h a n  by 
a d h e r i n g  in t h e o r y  to a law that c o n t r i b u t o r y  f a u l t  bars 
w h e n  this rul e has c e a s e d  to be the law i n  p r a c t i c e . "
(21 V a n d . L . R e v .  at p. 916.)

A c o n t r a r y  c o n c l u s i o n  is d r a w n  in a n  a r t i c l e  by 
L ewis F. P o w e l l ,  Jr., n o w  a n  A s s o c i a t e  J u s t i c e  of the 
U n i t e d  S t a t e s  S u p r e m e  Court. B e c a u s e  a  l o o s e  f o r m  of 
c o m p a r a t i v e  n e g l i g e n c e  is a l r e a d y  a p p l i e d  in p r a c t i c e  
by i n d e p e n d e n t  A m e r i c a n  juries, J u s t i c e  P o w e l l  argues, 
the " a l l - o r - n o t h i n g "  rule of c o n t r i b u t o r y  n e g l i g e n c e  
ought t o  be r e t a i n e d  as a c h e c k  on the j u r y ' s  t e n d e n c y  
to f a v o r  the p lainti ff. (Powell, C o n t r i b u t o r y  Neg lig e n c e :
A N e c e s s a r y  C h e c k  o n  the A m e r i c a n  J u r y  (1957) 43 A.B.7T7 
J. 1005.)

6. A r k a n s a s ,  Colorad o, C onnec t i c u t ,  G e o rgia, Hawaii, Idaho, 
Maine, M a s s a c h u s e t t s ,  M i n n e s o t a ,  M i s s i s s i p p i ,  Nebrask a, 
Nevada, New H ampsh i r e ,  N e w  Jersey, N o r t h  D a k o t a ,  Oklahoma, 
Oregon, R h o d e  Island, S o u t h  Dakota, T exas, Utah, Ve rmont, 
W a s h i n g t o n ,  W i s c o n s i n ,  W y o m i n g .  (Schwartz, C o m p a r a t i v e  
N e g l i g e n c e  (1974), A p p e n d i x  A, pp. 367-369.)

In the f e d e r a l  sphere, c o m p a r a t i v e  n e g l i g e n c e  of 
the "pure" t y p e  (see i n f r a ) has b e e n  t h e  r u l e  since 1908 
in cases a r i s i n g  u n d e r  t h e  F e d e r a l  Emplo y e r s '  L i a b i l i t y  A c t  
(see 45 U.S.C. § 53) a n d  since 1920 in c ases a r i s i n g  u n d e r  
the J o n e s  A c t  (see 4 6  U.S.C. § 688) a n d  the D e a t h  on the 
H i g h  Seas A c t  (see 46 U.S.C. § 765),



h a v e  a b r o g a t e d  the "all o r  n o t h i n g "  rule of c o n t r i b u t o r y  

n e g l i g e n c e  a n d  h a v e  e n a c t e d  in its p l a c e  g e n e r a l  a p p o r­

ti o n m e n t  s t a t u t e s  c a l c u l a t e d  in one m a n n e r  or a n o t h e r  

to  a s s e s s  l i a b i l i t y  in p r o p o r t i o n  to fault, In 1973 

t h e s e  s t ates w e r e  j o i n e d  b y  F l o r i d a ,  w h i c h  e f f e c t e d  

t h e  same r e s u l t  b y  j u d i c i a l  deci sion, ( H o f f m a n  v.

J o n e s  (1973) 2 8 0  S o . 2 d  431») W e  are l i k e w i s e  p e r s u a d e d  

t h a t  logic, p r a c t i c a l  experi e n c e ,  a n d  f u n d a m e n t a l  

j u s t i c e  c o u n s e l  a g a i n s t  the r e t e n t i o n  of the d o c t r i n e  

r e n d e r i n g  c o n t r i b u t o r y  n e g l i g e n c e  a c o m p l e t e  b a r  to 

r e c o v e r y  —  a n d  t h a t  it s hould b e  r e p l a c e d  in this 

state b y  a  s y s t e m  u n d e r  w h i c h  l i a b i l i t y  f o r  d amage  w i l l  

be b o r n e  b y  t h o s e  w h o s e  n e g l i g e n c e  c a u s e d  it in direct 

p r o p o r t i o n  to the e x t e n t  of t h e i r  c ausal r e s p o n s i b i l i t y .

T h e  f o r e g o i n g  co nclu s i o n ,  however,  c l e a r l y  

t a k e s  us only p a r t  o f  the way. It is s t r e n u o u s l y  a n d  

a b l y  u r g e d  b y  d e f e n d a n t s  and two of the a m i c i  curii e 

that w h a t e v e r  o u r  views o n  t h e  r e l a t i v e  m e r i t s  of 

c o n t r i b u t o r y  a n d  c o m p a r a t i v e  n e g l i g e n c e ,  w e  are p r e­

clu d e d  f r o m  m a k i n g  t hose views the law of the state 

b y  j u d i c i a l  d e c i sion. M o r e o v e r ,  it is contended, 

e v e n  if w e  are not so preclu d e d ,  t h e r e  exist c o n s i d e r a­

tions of a p r a c t i c a l  n a t u r e  w h i c h  should d i s s u a d e  us 

f r o m  e m b a r k i n g  u p o n  the c o u r s e  w h i c h  w e  h a v e  indicated. 

W e  p r o c e e d  to t a k e  up t hese t w o  o b j e c t i o n s  in order.



I I

It is u r g e d  that a n y  c h a n g e  i n  t h e  law of c o n­

tr i b u t o r y  n e g l i g e n c e  m u s t  b e  m a d e  b y  t h e  L e g i s l a t u r e ,  not 

by this court. A l t h o u g h  t h e  d o c t r i n e  of c o n t r i b u t o r y  

n e g l i g e n c e  is of j u d i c i a l  o r i g i n  —  its g e n e s i s  b e i n g  

t r a d i t i o n a l l y  a t t r i b u t e d  t o  the o p i n i o n  of L o r d  E l l e n b o r o u g h  

in B u t t e r f i e l d  v. F o r r e s t e r  (K.B. 1809) 103 Eng. Rep.

7
926 —  t h e  e n a c t m e n t  of s e c t i o n  171*1 of the Civ il C o d e  

in 1872 c o d i f i e d  the d o c t r i n e  a s  it stood a t  that date 

and, the a r g u m e n t  co ntinues, r e n d e r e d  it i n v u l n e r a b l e  to 

a t t a c k  in the c ourts e x c e p t  on c o n s t i t u t i o n a l  grounds. 

S u b s e q u e n t  cases of t h i s  court, it is p o i n t e d  out, have 

u n a n i m o u s l y  a f f i r m e d  t h a t  -- b a r r i n g  the a p p e a r a n c e  of 

some c o n s t i t u t i o n a l  i n f i r m i t y  the " a l l - o r - n o t h i n g "  

rule is the law of this state and shall r e m a i n  so until 

the L e g i s l a t u r e  d i r e c t s  o therwise. The f u n d a m e n t a l  

c o n s t i t u t i o n a l  d o c t r i n e  of s e p a r a t i o n  of powers, the 

a r g u m e n t  conclud es, r e q u i r e s  j u d i c i a l  a b s t e n t i o n .

7 . S e c t i o n  171^1 of the Civil Co de has n e v e r  b e e n  a m e n d e d .
It p r o v i d e s  as follows: " E v e r y o n e  is r e s p o n s i b l e ,  not
o n l y  f o r  the r esu lt of his w i l l f u l  acts, but a l s o  for 
a n  i n j u r y  o c c a s i o n e d  to a n o t h e r  by his w a n t  of o r d i n a r y  
care or skill in the m a n a g e m e n t  of his p r o p e r t y  or person, 
ex c e p t  so far as the l a t t e r  has, w i l l f u l l y  o r  b y  wattt of 
o r d i n a r y care^ b r o u g h t  the i n j u r y  u p o n  hlmse.il'"! T h e  e x t e n t  
ofr~TTubiliiy' in s u c h  c ases is d e f i n e d  b y  the T i t l e  on 
C o m p e n s a t o r y  R e l i e f . "  (Italics added.)
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W e  a r e  f u r t h e r  u r g e d  to o b s e r v e  that a  b a s i c  

d i s t i n c t i o n  exists  b e t w e e n  t h e  s i t u a t i o n  o b t a i n i n g  in 

F l o r i d a  p r i o r  to t h e  d e c i s i o n  of t h a t  s t a t e ' s  S u p r e m e  

C o u r t  a b r o g a t i n g  t h e  d o c t r i n e  ( H o f f m a n  v.

Jones, s u p r a , 2 8 0  S o . 2 d  431), a n d  the s i t u a t i o n  now 

c o n f r o n t i n g  t h i s  court. T here, to b e  sure, the  Florida, 

c o u r t  w a s  a l s o  f a c e d  w i t h  a. statute, a n d  t h e  d i s s e n t­

ing j u s t i c e  c o n s i d e r e d  t h a t  f a c t  s u f f i c i e n t  to bar 

j u d i c i a l  c h a n g e  of t h e  rule. T h e  s t a t u t e  t h e r e  in 

q u e s t i o n ,  h o w e v e r ,  m e r e l y  d e c l a r e d  t h a t  th e g e n e r a l  

E n g l i s h  c o m m o n  a n d  s t a t u t e  law in e f f e c t  on J u l y  4,

1776, w a s  t o  be in f o r c e  in F l o r i d a  e x c e p t  to the 

e x ten t it w a s  i n c o n s i s t e n t  w i t h  f e d e r a l  c o n s t i t u t i o n a l  

a n d  s t a t u t o r y  law a n d  a c t s  of the state L e g i s l a t u r e .

(Fla. Stat., § 2. 0 1 ,  F . S . A . )  T h e  m a j o r i t y  simply 

c o n c l u d e d  t h a t  t h e r e  w a s  no c l e a r - c u t  c o m m o n  law rule 

of c o n t r i b u t o r y  n e g l i g e n c e  p r i o r  t o  the 1809 B u t t e r f i e l d  
d e c i s i o n  ( B u t t e r f i e l d  v. F o r r e s t e r ,  s u p r a , 103 Eng.

Rep. 926), a n d  that t h e r e f o r e  that rule w a s  not made
8

a  p a r t  of F l o r i d a  law b y  the statute. (280 So.2 d  at

8 . It s h o u l d  b e  o b s e r v e d  that the F l o r i d a  court h e l d  
a l t e r n a t i v e l y  that e v e n  if c o n t r i b u t o r y  n e g l i g e n c e  w a s  
r e c o g n i z e d  by t he c o m m o n  law p r i o r  to the day of A m e r x c a n  
i n d e p e n d e n c e  , cind t h e r e f o r e  w a s  m a d e  a part of F l o r i d a  
law by t h e  statute, it r e m a i n e d  s u b j e c t  to j u d i c i a l  
o v e r r u l i n g  b e c a u s e  of its c o m m o n  law origin. (280 S o . 2d 
at pp. 4 3 5 - 4 3 6 . )



pp. 4 3 4 - 4 3 5 . )  I n  the i n s t a n t  case, d e f e n d a n t s  a n d  

the a m i c i  c u r i a e  w h o  s u p p o r t  t h e m  p o i n t  out, the 

s i t u a t i o n  is q u i t e  d i f f e r e n t :  h e r e  the L e g i s l a t u r e

h a s  s p e c i f i c a l l y  e n a c t e d  the r u l e  of c o n t r i b u t o r y  

n e g l i g e n c e  as the law of this  state. In t h e s e  c i r­

cu m s t a n c e s ,  it is u rged, t h e  d o c t r i n e  o f  s e p a r a t i o n  

of p o w e r s  r e q u i r e s  t h a t  a n y  c h a n g e  m u s t  c o m e  f r o m  

the L e g i s l a t u r e .

W e  h a v e  c o n c l u d e d  that the f o r e g o i n g  a r g u­

ment, in spite of its s u p e r f i c i a l  a p peal, is f u n d a­

m e n t a l l y  m i s g u i d e d .  A s  w e  p r o c e e d  to p o i n t  out a n d  

e l a b o r a t e  below, it w a s  not the i n t e n t i o n  of the 

L e g i s l a t u r e  i n  e n a c t i n g  s e c t i o n  1714 of t h e  C i v i l  

Code, as w e l l  as o t h e r  secti ons of that code d e c l a r a­

tive of the c o m m o n  law, to i n s u l a t e  the m a t t e r s  t h e r e i n  

e x p r e s s e d  f r o m  f u r t h e r  j u d icial d evel o p m e n t ;  r a t h e r  

it w a s  the i n t e n t i o n  of the L e g i s l a t u r e  t o  a n n o u n c e  

a n d  f o r m u l a t e  e x i s t i n g  c o m m o n  law p r i n c i p l e s  and 

d e f i n i t i o n s  f o r  p u r p o s e s  of o r d e r l y  and c o n c i s e  p r e­

se n t a t i o n  a n d  w i t h  a d i s t i n c t  view t o w a r d  c o n t i n u i n g  

j u d i c i a l  e v o l u t i o n .

B e f o r e  t u r n i n g  o u r  a t t e n t i o n  t o  s e c t i o n  1714  

i t s e l f  w e  m a k e  some o b s e r v a t i o n s  c o n c e r n i n g  the 1872 
C i v i l  Code as a w h o l e .  P r o f e s s o r  A r v o  V a n  A l s t y n e ,  in
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an e x c e l l e n t  a n d  i n s t i n c t i v e  article- e n t i t l e d  T h e  

C a l i f o r n i a  C i v i l  Code w h i c h  a p p e a r s  as t h e  i n t r o­

du c t o r y  c o m m e n t a r y  t o  W e s t ' s  A n n o t a t e d  C i v i l  Code

(1954), has c a r e f u l l y  a n d  a u t h o r i t a t i v e l y  t r a c e d  

the h i s t o r y  a n d  e x a m i n e d  t h e  d e v e l o p m e n t  of this, 

the f i r s t  c o d e  of s u b s t a n t i v e  law to be a d o p t e d  i n  

this state. B a s e d  u p o n  t h e  i l l - f a t e d  d r a f t  C i v i l  

Co d e  p r e p a r e d  u n d e r  the d i r e c t i o n  a n d  t h r o u g h  the 

e f f o r t  of D a v i d  D u d l e y  F i e l d  f o r  a d o p t i o n  in the 

state of New York, the C a l i f o r n i a  code f o u n d  a c c e p t­

an c e  f o r  r e a s o n s  l a r g e l y  r e l a t e d  to the t e m p e r a m e n t  

a n d  n e e d s  of a n  e m e r g i n g  f r o n t i e r  society, "in t h e  

y o u n g  a n d  g r o w i n g  c o m m o n w e a l t h  o f  C a l i f o r n i a ,  the 

b a s i c a l l y  p r a c t i c a l  views of F i e l d  c o m m a n d e d  w i d e r  

a c c e p t a n c e  t h a n  t h e  m o r e  t h e o r e t i c  a n d  p h i l o s o p h i c  

a r g u m e n t s  of t h e  j u r i s t s  of t he h i s toric school.

In 1872, the a d v a n t a g e s  of c o d i f i c a t i o n  of the 

u n w r i t t e n  law, as w e l l  as of a s y s t e m a t i c  r e v i s i o n  

of s t a t u t e  law, l oomed large, since that law, d r a w i n g  

h e a v i l y  u p o n  the j u d i c i a l  t r a d i t i o n s  of t h e  o l d e r  

s t a t e s  of the Union, w a s  still in a f o r m a t i v e  stage.

T h e  p o s s i b i l i t y  of w i d e l y  d i s p e r s e d  p o p u l a r  k n o w l e d g e  

of b a s i c  legal c o n c e p t s  c o m p o r t e d  w e l l  w i t h  the i n d i­

vi d u a l i s t i c  a t t i t u d e s  of the early W e s t . "  (Van A l s t y n e ,  

s u p r a , p. 6.)
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However, the e x treme c o n c i s e n e s s  a n d  b r e v i t y  

of e x p r e s s i o n  w h i c h  wa s  c h a r a c t e r i s t i c  of t h e  1372 code, 

a l t h o u g h  s a l utary  f r o m  t h e  p o i n t  of view o f  p o p u l a r  

a c c e s s  to b a s i c  legal concepts, e a r l y  led to u n c e r t a i n t y  

a n d  d i s p u t e  as to w h e t h e r  it s hould b e  r e g a r d e d  as the 

e x c l u s i v e  or p r i m a r y  source of t h e  l a w  of p r i v a t e  rights. 

D u e  l a r g e l y  to the i n f l u e n c e  of a  series o f  a r t i c l e s  o n  

t h e  s u bject b y  P r o f e s s o r  J o h n  N o r t o n  Pomer oy, this p r o b­

l e m  of i n t e r p r e t a t i o n  w a s  s o o n  resolve d, a n d  b y  1920 
this c o u r t  w a s  able to state w i t h  c onfi d e n c e :  "The

C i v i l  Code w a s  not d e s i g n e d  to e m b o d y  the w h o l e  lav/ 

of p r i vate a n d  civil relations, rights, a n d  dutiesj 

it is i n c o m p l e t e  a n d  pa rtial; arid exce pt i n  thos e 

i n s t a n c e s  w h e r e  its langu age c l e a r l y  a n d  u n e q u i v o c a l l y  

d i s c l o s e s  a n  i n t e n t i o n  to d epart from, alter, o r  

a b r o g a t e  t h e  c o m m o n - l a w  r u l e  c o n c e r n i n g  a p a r t i c u l a r  

s u b j e c t  matter,  a s e c t i o n  of the c ode p u r p o r t i n g  to 

e m b o d y  such d o c t r i n e  or rule w i l l  be c o n s t r u e d  in li ght 

of c o m m o n - l a w  d e c i s i o n s  o n  the same s u b j ect." (Estate 

of E l i z a l d e  (1920) 132 Cal. 42?, 433; see a l s o  V a n  

A l s t y n e ,  s u p r a , pp. 2 9 -35.)

I n  addition, the code i t s e l f  p r o v i d e s  e x p l i c i t  

g u i d a n c e  as to how such c o n s t r u c t i o n  shal l proceed. "The 

r u l e  of the c ommon law, than s t a t u t e s  in d e r o g a t i o n  t h e r e o f
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a r e  t o  be s t r i c t l y  c b n s t r u e d ,  h as no a p p l i c a t i o n  to 

t h i s  Code. T h e  C o d e  e s t a b l i s h e s  the law of this 

S t a t e  r e s p e c t i n g  t h e  s u b j e c t s  to w h i c h  it relates, 

a n d  its provisions a r e  to be l i b e r a l l y  c o n s t r u e d  

w i t h  a  view to e f f e c t  its o b j e c t s  a n d  to p r o m o t e  

j u s t i c e . "  (Civ. C o d e  (1872) § 4.) Also, "[t]he 

p r o v i s i o n s  of this Code, so f a r ' a s  th ey a r e  s u b s t a n­

t i a l l y  t h e  same as e x i s t i n g  s t a t u t e s  o r  t h e  c o m m o n  

law, m u s t  be c o n s t r u e d  as c o n t i n u a t i o n s  thereof, a n d  

n o t  as n e w  e n a c t m e n t s . "  (Civ. C o d e  (1872) § 5; 

i t a l i c s  a d d e d . )  T h e  e ffect of t h e s e  s e c tions w a s  

e a r l y  e x p r e s s e d  b y  us in In re J e s s u p  (1889) 8l Cal. 
408, 4.19, i n  t h e  f o l l o w i n g  terms: " [ E ] v e n  as to the

code, ’li b e r a l  c o n s t r u c t i o n '  does not m e a n  e n l a r g e­

me n t  o r  r e s t r i c t i o n  of a p l a i n  p r o v i s i o n  of a w r i t t e n  

law. If a p r o v i s i o n  of the code is p l a i n  and u n a m b i­

guous, it is t h e  d u t y  of the court to e n f o r c e  it as 

it is w r i t t e n .  If it is a m b i g u o u s  or doubtful, or 

s u s c e p t i b l e  of d i f f e r e n t  c o n s t r u c t i o n s  or i n t e r p r e­

ta t i o n s ,  t h e n  such l i b e r a l i t y  of c o n s t r u c t i o n  is to 

b e  i n d u l g e d  in as, w i t h i n  the f a i r  i n t e r p r e t a t i o n  of 

i ts l a n g u a g e ,  w i l l  e f f e c t  its a p p a r e n t  object a n d  

p r o m o t e  j u s t i c e . "  (See a l s o  B a x t e r  v. S h a n l e y - F u r n e s s  

Co. (1924) 193 Cal. 5538, 560; see g e n e r a l l y  4|3 Cal. 

J u r.2d, S t a t u t e s ,  § 162, pp. 663-667.)
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T h e  f o r e g o i n g  view of t h e  char ac t e r ,  f u n c­

tion, a n d  p r o p e r  m o d e  of i n t e r p r e t a t i o n  of t h e  Civil 

C o d e  h a s  i m b u e d  it w i t h  a d m i r a b l e  f l e x i b i l i t y  f r o m  

the s t a n d p o i n t  o f  a d a p t a t i o n  to c h a n g i n g  c i r c u m s t a n c e s  

a n d  conditions. A s  P r o f e s s o r  V a n  A l s t y n e  s t ates  the 

m a tte r: "[The code's] inc omp l e t e n e s s ,  b o t h  in sc ope a n d

in detail[,] h a v e  p r o v i d e d  a m p l e  r o o m  f o r  j u d i c i a l  

d e v e l o p m e n t  of i m p o r t a n t  new s y s t e m s  of rules, f r e­

qu e n t l y  built u p o n  Code f o u n d a t i o n s .  I n  the field 

of torts, in particular, w h i c h  the C i v i l  C o d e  t o u c h e s  

u p o n  only b r i e f l y  a n d  s p o radica lly, the c o u r t s  have 

b e e n  f r e e  f r o m  Code r e s t r a i n t  in e v o l v i n g  the d e t a i l s  

of such c u r r e n t l y  vital rules as t h o s e  p e r t a i n i n g  to 

last c l e a r  chance, t h e  right of p r i vacy, res ipsa 

loq u i t u r , u n f a i r  competition, a n d  the '.impact rule' 

in p e r s o n a l  i n j u r y  cases . . . .  [If] I n  short, the 

C i v i l  Co de has not, as its c r i t i c s  had p r e d i c t e d ,  

r e s t r i c t e d  the o r d e r l y  d e v e l o p m e n t  of t h e  law in its 

m o s t  r a p i d l y  c h a n g i n g  ar eas a l o n g  t r a d i t i o n a l  pattern s. 

T h a t  this is true is u n d o u b t e d l y  due . in l ar ge m e a s u r e  

to the g e n e r a l i t y  of Code t r e a t m e n t  of its s u bjec t 

matter, stress b e i n g  p l a c e d  u p o n  b asic p r i n c i p l e s  

r a t h e r  than a  large a r r a y  of n a r r o w l y  d r a w n  rules.

I n  addition, the a c c e p t a n c e  of P r o f e s s o r  P o m e r o y ' s



c o n c e p t  of t h e  C i v i l  Cod e as a c o n t i n u a t i o n  of the 

c o m m o n  lav/ c r e a t e d  a n  a t m o s p h e r e  in w h i c h  C o d e  i n t e r­

pretation. c o u l d  m o r e  ea sily p a r t a k e  of c o m m o n  lav; 

e l a s t i c i t y . "  (Van A l s t y n e ,  s u p r a , pp. 3 6 - 3 7 - )

It is w i t h  t h e s e  g e n e r a l  p r e c e p t s  in m i n d  

t h a t  w e  t u r n  to a specific c o n s i d e r a t i o n  of s e c t i o n  

1714. T h a t  section, w h i c h  w e  h a v e  a l r e a d y  q u o t e d  

in f u l l  (fn. 7, a n t e ) , p r o v i d e s  in r e l e v a n t  part as 

follow s: " E v e r y o n e  is respon sible, not o n l y  f o r  the

r e s u l t  of his w i l l f u l  acts, b u t  a l s o  f o r  a n  i n j u r y  

o c c a s i o n e d  t o  a n o t h e r  b y  his w a n t  of o r d i n a r y  care 

or s k i l l  in the m a n a g e m e n t  of his p r o p e r t y  o r  person, 

e xcept so f a r  as the l a t t e r  has, w i l l f u l l y  o r  b y  w a n t  

of o r d i n a r y  care, b r o u g h t  the I n j u r y  u p o n  h i m s e l f ." 

(Italics a d d e d . )

T h e  p r e s e n t - d a y  r e a d e r  of the f o r e g o i n g  

l a n g u a g e  is i m m e d i a t e l y  s t r u c k  b y  the f a c t  that it 

seems to p r o v i d e  in s p e cific t e r m s  f o r  a rule of 

c o m p a r a t i v e  r a t h e r  t h a n  c o n t r i b u t o r y  n e g l i g e n c e  -- 

i.e., f o r  a rule w h e r e b y  p l a i n t i f f ' s  r e c o v e r y  is to 

be d i m i n i s h e d  to the e xte nt that his o w n  a c t i o n s  

h a v e  b e e n  r e s p o n s i b l e  f o r  his injuries. T h e  use of 

the c o m p o u n d  c o n j u n c t i o n  " e xcept so f a r  as" - r a t h e r  

t h a n  some o t h e r  c o n j u n c t i o n  s e t t i n g  up a  w h o l l y



d i s q u a l i f y i n g  c o n d i t i o n  —  c l e a r l y  seems t o  i n d i c a t e  

a n  I n t e n t i o n  o n  the p a r t  of the L e g i s l a t u r e  to a d o p t  

a s y s t e m  o t h e r  t h a n  one ■wherein c o n t r i b u t o r y  f a u l t  

o n  t h e  p a r t  of the p l a i n t i f f  w o u l d  o p e r a t e  t o  b a r

9
r ecovery. T h u s  it c o u l d  be a r g u e d  —  a s  i n d e e d  it 

h a s  b e e n  a r g u e d  w i t h  g r e a t  v i g o r  b y  p l a i n t i f f  a n d  

t h e  a m i c i  c u r i a e  w h o  s u pp ort h e r  p o s i t i o n  —  that no 

c h a n g e  in the law is n e c e s s a r y  in this c a s e  at all. 

R a t h e r ,  it is a s s e rted, all that is h e r e  r e q u i r e d  is 

a  r e c o g n i t i o n  b y  t h i s  c o u r t  t h a t  s e c t i o n  1 7 1 4  a n n o u n c e d  

a  rule of c o m p a r a t i v e  n e g l i g e n c e  in t h i s  s t a t e  in 

1872 a n d  a d e t e r m i n a t i o n  to b r u s h  a s i d e  a l l  of the 

m i s g u i d e d  d e c i s i o n s  w h i c h  ha ve c o n c l u d e d  o t h e r w i s e  up 

t o  the p r e s e n t  day. (See a l s o  B o d w e l l ,  It 1s S e e n  

C o m p a r a t i v e  N e g l i g e n c e  F o r  S e v e n t y - N i n e  Y e a r s  (1952)

2 7  L.A. B a r  Bull. 247.)

O u r  c o n s i d e r a t i o n  of th is a r r e s t i n g  c o n t e n t i o n  

a n d  i n deed of t h e  w h o l e  q u e s t i o n  of t h e  t r u e  m e a n i n g  a n d  

i ntent of sec 1714 —  c a nnot p r o c e e d  w i t h o u t  r e f e r e n c

9. T h i s  i m p r e s s i o n  is s t r e n g t h e n e d  b y  a c o m p a r i s o n  of 
the l a n g u a g e  of s e ction 1714 w i t h  the s e c t i o n  of the 
F i e l d  d r a f t  on w h i c h  it w a s  m o d e l e d .  S e c t i o n  053 of 
t h e  1865 draft of t h e  New Y o r k  C i v i l  Code, w h o s e  m a n i­
fest  i n t e n t i o n  w a s  to state t h e  s t r i c t  r u l e  of c o n t r i­
bu t o r y  n e g l i g e n c e ,  u s e s  the w o r d  "unless" in the 
p o s i t i o n  w h e r e i n  its s u c c e s s o r  s e c t i o n  1 7 1 4  s u b s t i t u t e s  
e x c e p t  so f a r  as." (See fn. 12, infra.) A s  w e  s hall 

explain, however, w i s d o m  does not T i e  in d r a w i n g  h a s t y  
c o n c l u s i o n s  f j j m  this change in language.

1 9



t o  t h e  C o d e  C o m m i s s i o n e r s '  N o t e  w h i c h  a p p e a r e d  imme-
10

d i a t e l y  f o l l o w i n g  s e c t i o n  1 7 1 4  in the 1872 code.

T h a t  note p r o v i d e d  in. f u l l  a s  f o l lo ws: "Code La.,

§ 2295; C o d e  N a p o l e o n ,  § 1383; A u s t i n  vs. H u d s o n  

R i v e r  R.R. Co., 2 5  N.Y-., p. 334; J o n e s  vs. Bird, - 

5 B. &  Aid., p. 8 3 7 j D o d d  vs. Holmes , 1 Ad. &  El., 

p . 493• T h i s  s e c t i o n  m o d i f i e s  the law h e r e t o f o r e  

e x i s t i n g . —  S e e  2 0  N.Y., p. 67; 10 M. &  W  •, p. 546;

5 C.B. (N.S.), p. 573. T h i s  ass of o b l i g a t i o n s  

i m p o s e d  b y  lav/ seems to be laid d o w n  in t h e  case of 

B a x t e r  vs. R o b e r t s ,  J u l y  Term, 1872, Sup. Ct. Cal. 

R o b e r t s  e m p l o y e d  B a x t e r  to p e r f o r m  a s e r v i c e  w h i c h  

he (R oberts) knew t o  be perilous, w i t h o u t  g i v i n g  

B a x t e r  a n y  n o t i c e  of its p e r i l o u s  c h a r a c t e r ;  B a x t e r  

w a s  injured. Held: t h a t  R o b e r t s  w a s  r e s p o n s i b l e

in d a m a g e s  f o r  the i n j u r y  w h i c h  B a x t e r  sustained.

(See facts of case.)" (1 A n n o t .  Civ. C o d e  ( R a ymon d & 

B u r c h  1 8 7 4  Ed.) p. 519; italics a d ded.)

E a c h  of the p a r t i e s  a n d  a m i c i  in this case 

has a p p l i e d  h i m s e l f  to the t a s k  of l e g a l  c r y p t o g r a p h y  

w h i c h  the i n t e r p r e t a t i o n  of this n o t e  involves. T h e

10. In d e t e r m i n i n g  w h e t h e r  a s p e c i f i c  c o d e  s e c t i o n  w a s  
i n t e n d e d  to d e p a r t  f r o m  o r  m e r e l y  r e s t a t e  the c o m m o n  law 
w e i g h t  is to be a c c o r d e d  the n o t e s  a n d  c o m m e n t s  of the 
Code C o m m i s s i o n e r s .  (See O ' H a r a  v . W a t t s o n  (1916) 172 

Cal. 525, 53^ 535.)



v a r i e t y  of a n s w e r s  w h i c h  has r e s u l t e d  is n o t  s u r p r i s­

ing. V/e f i r s t  a d d r e s s  o u r s e l v e s  t o  the i n t e r p r e t a t i o n  

a d v a n c e d  b y  p l a i n t i f f  a n d  the a m i c i  c u r i a e  in s u p p o r t  

of h e r  c o n t e n t i o n  set f o r t h  above* t h a t  s e c t i o n  1 7 1 4  

in f a c t  a n n o u n c e d  a rule of c o m p a r a t i v e  r a t h e r  t h a n  

c o n t r i b u t o r y  n e g l i g e n c e .

T h e  p o r t i o n  of the note w h i c h  is r e l e v a n t  

to o u r  i n q u i r y  e x t e n d s  f r o m  its b e g i n n i n g  up to the 

se r i e s  of t h r e e  c a s e s  c i o e d  f o l l o w i n g  the i t a l i c i z e d  

sentence: l!T h i s  s e c t i o n  m o d i f i e s  t h e  lav/ h e r e t o f o r e

e x i s t i n g ." P l a i n t i f f  a n d  h e r  a l l i e s  p o i n t  out that 

the f i r s t  a u t h o r i t i e s  c i t e d  are t w o  s t a t u t e s  f r o m  

civil law j u r i s d i c t i o n s ,  L o u i s i a n a  a n d  F r a n c e ;  t h e n  • 

c omes the i t a l i c i z e d  sentence; f i n a l l y  t h e r e  are 

c i t e d  t h r e e  c a s e s  w h i c h  state t h e  c o m m o n  law of 

c o n t r i b u t o r y  n e g l i g e n c e  m o d i f i e d  b y  the d o c t r i n e  of 

last c l e a r  chan ce. T h e  p r o p e r  i n t e r p r e t a t i o n ,  t h e y  

urge, is this: C i v i l  law j u r i s d i c t i o n s ,  t h e y  assert,

u n i f o r m l y  a p p o r t i o n  d a m a g e s  a c c o r d i n g  to fault. T h e  

c i t a t i o n  to s t a t u t e s  of such j u r i s d i c t i o n s ,  f o l l o w e d  

by a  s e n t e n c e  i n d i c a t i n g  that a  c h a n g e  is intended, 

f o l l o w e d  in t u r n  b y  the c i t a t i o n  of c a s e s  e x p r e s s i n g  

the c o m m o n  law d o c t r i n e  -- t h e s e  t a k e n  t o g e t h e r ,  it is 

urged, s u p p o r t  the c l e a r  l a n g u a g e  of s e c t i o n  1714 by



i n d i c a t i n g  the r e j e c t i o n  of the c o m m o n  law "all-or- 

n o t h i n g "  rul e a n d  the a d o p t i o n  in its plac e of ci vil 

law p r i n c i p l e s  of a p p o r t i o n m e n t .

T h i s  a r g u m e n t  fails to w i t h s t a n d  close 

scrutiny. T h e  c i v i l  law s t a tutes c i t e d  in the note, 

like t h e  c o m m o n  law cases cited i m m e d i a t e l y  f o l l o w­

ing them, d e a l  not w i t h  "defenses" t o  n e g l i g e n c e
11

but w i t h  t h e  b a s i c  c o n c e p t  of n e g l i g e n c e  icself.

In f a c t  t h e  C o d e  C o m m i s s i o n e r s 1 N o t e  to t h e  p a r a l l e l

s e c t i o n  o f  t h e  F i e l d  d r a f t  cites the v e r y  same

s t a t u t e s  a n d  the v e r y  same cases in d i r e c t  s u p p o r t
12

of its s t a t e m e n t  of the b a s i c  rule. Moreover, in

11. S e c t i o n  1383 of the Code N a p o l e o n  (l804) prov ided: 
"C h a c u n  est r e s p o n s i b l e  d u  d o m m a g e  q u ' l l  a cause non 
se'uiement par 'son fait, mals e ncore par sa n e g l i g e n c e

ou p a r  s o n  i m p r u d e n c e . [Every p e r s o n  is r e s p o n s i b l e  f o r  the 
d a m a g e  t h a t  he h a s  c a u s e d  not o n l y  b y  his act, but a l s o  
b y  his n e g l i g e n c e  o r  by his impru dence.]

In 1872, a r t i c l e  2 2 9 5  of t h e  L o u i s i a n a  C i v i l  Code 
(now art. 2316^ p r o v ided: " Every p e r s o n  is r e s p o n s i b l e
f o r  t h e  d a m a g e  n e  o c c a s i o n s  not m e r e l y  b y  his act, but 
by his n e g l i g e n c e ,  h i s  i mpruden ce, o r  his w a n t  of skill."

12. S e c t i o n  853 of the 1865 F i e l d  d r a f t  of the New Y o r k  
C i v i l  Code, a l o n g  w i t h  its Code C o m m i s s i o n e r s *  Note, p r o v i d e d  
" E v e r y  o n e  is r e s p o n s i b l e ,  not o n l y  f o r  the result of
his w i l l f u l  acts, b u t  a l s o  for a n  i n j u r y  o c c a s i o n e d  to 
a n o t h e r  b y  his w a n t  o f  o r d i n a r y  care or skill in the 
m a n a g e m e n t  of h i s  p r o p e r t y  or p e r s o n ; !  u n l e s s  t h e  l a t t e r  
has, w i l l f u l l y ,  or b y  want; or o r d i n a r y  care, i n c u r r e d  
the r i s k  of s u c h  i n j u r y .2 The e x t e n t  of l i a b i l i t y  in 
such c a s e s  is d e f i n e d  by the T i t l e  o n  C O M P E N S A T O R Y  RELIEF.

22 ( f o o t n o t e  c ontinu ed)



1872, w h e n  s e c t i o n  171 4 w a s  e n a cted  a n d  t he Code

C o m m i s s i o n e r s *  N o t e  w a s  wr itten, n e i t h e r  F r a n c e  no r

L o u i s i a n a  a p p l i e d  c o n c e p t s  of c o m p a r a t i v e  ne glig e n c e .

T h e  n o t i o n  of "f a u t e  c o m m u n e " did not b e c o m e  f i r m l y

r o o t e d  in F r e n c h  law u n t i l  1879 a n d  w a s  not c o d i f i e d

u n t i l  1915- (See Turk, C o m p a r a t i v e  N e g l i g e n c e  ^

the M a r c h  (1950) 28 C h i . K e n t  L.Rev. 189, 2 3 9 - 2 4 0 . )

Louisi ana, in spite of a n  1825 s t a t u t e  w h i c h  a p o e a r e d

13
to e s t a b l i s h  c o m p a r a t i v e  n egligence, f i r m l y  

a d h e r e d  to the " a l l - o r - n o t h i n g 1' c o m m o n  lav/ r u l e  in 

1872 a n d  has d o n e  so e v e r  since. (See S c h w a r t z ,  

s u p r a , § 1.3> p. 10, fn. 765 Turk, s u p r a , a t  

pp. 3 1 8 - 326.) In fact, in 1872 t h e r e  w a s  no 

A m e r i c a n  .iurlsdiction a p n l y i n g  c o n c e n t s  of t r u e
14

c o m p a r a t i v e  n e g l i g e n c e  f or g e n e r a l  p u r p o s e s ,

"1. C o d e  La., 2295; C o d e  Napoleon, 1383; A u s t i n  v. 
H u d s o n  R i v e r  R. It. Co., 2 5 N . Y ., '33*4; "j one s v. Bird,
8 B . &  A i d ., 837; D o d d  v. Holmes, 1 A d . ft E l ., 493.

"2. J o h n s o n  v. H u d s o n  R i v e r  R. R. Co., 2 0  N.Y., 6 9 ."

13. T h e  s t a t u t e  h e r e  in q u e s t i o n  (La. C o d e  1825, art.
2303) v/as not t h a t  cited by the C o d e  C o m m i s s i o n e r s .  (See 
fn. 11, a n t e , a n d  a c c o m p a n y i n g  text.)

14. I n  1872 t w o  A m e r i c a n  j u r i s d i c t i o n s ,  I l l i n o i s  and 
K a n s a s ,  a p p l i e d  c o n c e p t s  of slight v e r s u s  g r o s s  n e g l i g e n c e  
-- w h i c h  w a s  not r e ally c o m p a r a t i v e  n e g l i g e n c e  but a n o t h e r  
f o r m  of "all ■or-nothing" rule a c c o r d i n g  to w h i c h  a  sligh tly 
n e g l i g e n t  p l a i n t i f f  c o u l d  r e c o v e r  .100 p e r c e n t  of his damages 
a g a i n s t  a g r o s s l y  n e g l i g e n t  defendant . O n e  j u r is diction, 
G e o r g i a ,  had a true c o m p a r a t i v e  n e g l i g e n c e  statute, but it 
w a s  l i m i t e d  i n  a p p l i c a t i o n  to r a i l r o a d  a c c i d e n t s .  (Turk, 
s u p r a , at pp. 304-3 18, 326-333.)



and t h e  o n l y  E u r o p e a n  j u r i s d i c t i o n s  d o i n g  so w e r e  

A u s t r i a  a n d  P o r t u g a l .  (Turk, s u p r a , at p. 2*1-1.)

A m o n g  t h o s e  j u r i s d i c t i o n s  a p p l y i n g  s u c h  c o n c e p t s  

in t h e  l i m i t e d  a r e a  in w h i c h  t h e y  h a v e  t r a d i t i o n­

al l y  b e e n  a p p l i e d ,  t o  w i t ,  a d m i r a l t y ,  w a s  C a l i f o r n i a  

itself:  i n  s e c t i o n  973 of t h e  v e r y  C i v i l  Code w h i c h

w e  a r e  n o w  c o n s i d e r i n g  (now Harb. &  Nav. Code,

§ 292 ) a p p o r t i o n m e n t  w a s  p r o v i d e d  f o r  w h e n  the 

n e g l i g e n c e  of the p l a i n t i f f  w a s  slight. Yet the 

Co d e  C o m m i s s i o n e r s 1 N o t e  d i d  not a d v e r t  to this 

section.

In v i e w  of a l l  of the f o r e g o i n g  w e  think, 

that i t  w o u l d  i n d e e d  be s u r p r i s i n g  if the l8?2 L e g i s­

lature, i n t e n d i n g  t o  a c c o m p l i s h  the m a r k e d  

d e p a r t u r e  f r o m  c o m m o n  law w h i c h  t he a d o p t i o n  of 

c o m p a r a t i v e  n e g l i g e n c e  v/ould r epr esent, s houl d have 

ch o s e n  to do so in l a n g u a g e  w h i c h  d i f f e r e d  o n l y  

s l i g h t l y  f r o m  t h a t  u s e d  in the F i e l d  d r a f t  to d e s cribe  

the c o m m o n  law rule. (See 1'n. 12, a n t e  j see a l s o  

B u c k l e y  v. Cha dwick, s u p r a , *1-5 C a l . 2 d  183, 192-^193.)

It w o u l d  b e  e v e n  m o r e  s u r p r i s i n g  if the Code C o m m i s­

sioners, i n  s t a t i n g  the s u b s t a n c e  of the i n t e n d e d  

change, s h o u l d  f a l l  to m e n t i o n  t h e  law of any j u r i s­

diction , A m e r i c a n  o r  foreign, w h i c h  t h e n  e s p o u s e d  the



new d o c t r i n e  in any form, and s hould c h o o s e  to cite 

i n  t h e i r  n o t e  the v e r y  stat utes a n d  d e c i s i o n s  w h i c h  

the N e w  Y o r k  Code C o m m i s s i o n e r s  had c i t e d  in support 

of t h e i r  s t a t e m e n t  o f  t h e  c ommo n lav; rule. (See 

fn. 12, a n t e , a n d  a c c o m p a n y i n g  text.) It is i n  o u r  

vi e w  m a n i f e s t  t h a t  n e i t h e r  the L e g i s l a t u r e  n o r  the 

C o d e  C o m m i s s i o n e r s  h a r b o r e d  a n y  s u c h  i n t e n t i o n  --

a n d  t h a t  the use of the w o r d s  "except so f a r  as" in
)

s e c t i o n  l?l4 m a n i f e s t s  a n  i n t e n t i o n  o t h e r  t h a n  that 

of d e c l a r i n g  c o m p a r a t i v e  n e g l i g e n c e  t h e  law of

15
C a l i f o r n i a  i n  1872.

T h a t  intention,  w e  h a v e  c o n c l u d e d ,  w a s
r

si m p l y  to i ns ure t h a t  the rule of c o n t r i b u t o r y  n e g l i­

gence, as a p p l i e d  in this state, w o u l d  not be the 

h a r s h  rule t h e n  a p p l i e d  in New Y o r k  but w o u l d  be 

m i t i g a t e d  b y  the d o c t r i n e  of last c l e a r  chance. T h e  

N e w  Y o r k  rule, w h i c h  did not i n c o r p o r a t e  t h e  l a t t e r

doctrine, h a d  b e e n  g i v e n  judic i a l  e x p r e s s i o n  s e veral 

y e a r s  b e f o r e  in the case of J o h n s o n  v. T h e  H udson

15. T h e  s t a t e m e n t  in some cases t o  t h e  effecl, that 
s e c t i o n  17’’̂ states a c i v i l  law r a t h e r  t h a n  a common 
law p r i n c i p l e  (see R o w l a n d  v. C h r i s t i a n  (1968) 69 
C a l . 2 d  108, 1 1 2 j F e r n a n d e z  v. C o n s o l i d a t e d  F i s h e r i e s ,  
Inc. (1950) 98 Ca.l.App.2d 91 j 95-95) is c o r r e c t  i n s o­
far  as it i n d i c a t e s  that the du ty to r e f r a i n  f r o m  
i n j u r i n g  other s t h r o u g h  n e g l i g e n c e  has its roots in 
c i v i l  law concepts. (See Turk, s u p r a , a t  p. 209.)
It is I nco rrect, however, i n s o f a r  as it m i g h t  be read

25 ( f o o t n o t e  co ntinued)



R i v e r  R a i l r o a d  C o m p a n y  (1859) 2 0  N.tf. 65 . It is

a p p a r e n t  f r o m  C o d e  C o m m i s s i o n e r s’ Note that this

rule w a s  c o n s i d e r e d  too h a r s h  f o r  a d o p t i o n  in

C a l i f o r n i a ,  and t h a t  the L e g i s l a t u r e  t h e r e f o r e

d e t e r m i n e d  to a d o p t  a  p r o v i s i o n  w h i c h  w o u l d  not

h a v e  t h e  e f f e c t  of b a r r i n g  a n e g l i g e n t  p l a i n t i f f

f r o m  r e c o v e r y  w i t h o u t  r e g a r d  to t h e  q u a n t i t y  or
16

q u a l i t y  of his n e g l i g e n c e .

T u r n i n g  to the t e x t  of t h e  note, w e  o b s e r v e  

that, a s  i n d i c a t e d  a b o v e  (fn. 11, a n t e , a n d  a c c o m p a n y­

ing  text), the f i r s t  g r o u p  of c i t a t i o n s ,  b o t h  s t a t u t o r y  

a n d  decisional, d e a l  w i t h  d e f i n i n g  the b a s i c  c o n c e p t  

of n e g l i g e n c e  a n d  a n n o u n c i n g  a rule of r e c o v e r y  

t h e r e f o r .  T h e n  a p p e a r s  t h e  s e n t e n c e  "This s e c t i o n

t o  i n d i c a t e  that d e f e n s e s  a f f e c t i n g  r e c o v e r y  for b r e a c h  
of tha t b a s i c  d u t y  a r e  a l s o  r o o t e d  in t h e  civ il law.
A s  w e  h a v e  shown, the d e f e n s e  of c o n t r i b u t o r y  n e g l i g e n c e  
a n d  its m i t i g a t i v e  corol l a r y ,  the d o c t r i n e  of last clear 
chance, as they a r e  s t a t e d  in the statute, a re c l e a r l y  
of c o m m o n  law origin.

16. " A l t h o u g h  . . . t h e  b u l k  of t h e  C o d e  w a s  b a s e d  on 
t h e  N e w  Y o r k  d r a f t  code, it n e v e r t h e l e s s  c a n n o t  be c l a s s i­
fi e d  as a  m e r e  d u p l i c a t i o n  thereof. O n  the contrary, 
t h e  o r i g i n a l  C a l i f o r n i a  C i v i l  Code b e a r s  the u n m i s t a k a b l e  
i m p r i n t  of a  t h o r o u g h g o i n g  c r i t i c a l  r e c o n s i d e r a t i o n  and 
e v a l u a t i o n  of the New Y o r k  p r o v i s i o n s ,  a n d  t h e i r  r e c a sting 
w h e r e  n e c e s s a r y  in the light of C a l i f o r n i a  s t a t u t o r y  
a n d  d e c i s i o n  law, w i t h  a view to the i m p r o v e m e n t  of 
t h e  w h o l e  s t r u c t u r e . "  (Van A l s t y n e ,  s u p r a , at p. 11.)



m o d i f i e s  the law h e r e t o f o r e  existi n g , "  f o l l o w e d  i m m e­

di a t e l y  b y  the c i t a t i o n  of t h r e e  cases. T h e  first 

of t hes e, as w e  h a v e  indicated, is J o h n s o n  v. T h e  

H u d s o n  R i v e r  R a i l r o a d  C o m p a n y  (1859) 2 0  N.Y. 655 
t h a t  c a s e  r e p r e s e n t e d  t h e  s trict New Yorlc r u l e  of 

c o n t r i b u t o r y  n e g l i g e n c e ,  d e r i v e d  d i r e c t l y  f r o m  the 

1809 B u t t e r f i e l d  case, u n d e r  w h i c h  a n y  n e g l i g e n c e  

on t h e  p a r t  of the p l a i n t i f f  b a r r e d  r e c o v e r y ;  a n d  

it h a d  b e e n  s p e c i f i c a l l y  c i t e d  f o r  that p r o p o s i t i o n  

in the F i e l d  d raft s e c t i o n  853. (See fn. 12, a n t e .) 

T h e  s e c o n d  a n d  t h i r d  cases c i t e d  by the C a l i f o r n i a  

c o m m i s s i o n e r s  w e r e  D a v i e s  v. M a n n  (1842) 10 M  &  W 546, 

a n d  T u f f  v. Warmar. (1858) 5 C.3. (N.S.) 573; t h e s e  

c a s e s  s t a t e d  the e m e r g i n g  d o c t r i n e  of last  c l e a r  

chance, w h i c h  the E n g l i s h  c o u r t s  had b e g u n  to a p p l y  

in o r d e r  t o  a m e l i o r a t e  the h a r s h  B u t t e r f i e l d  rule. 

I n t e r e s t i n g l y ,  the last cited of t h e s e  c a s e s  c o n tains 

l a n g u a g e  w h i c h  m i g h t  w e l l  h a v e  b e e n  the s o u r c e  of 

t h e  t e r m  "except so f a r  as" w h i c h  the C a l i f o r n i a  

L e g i s l a t u r e  u s e d  to i n d i c a t e  its p a r t i n g  of t h e  w a y s  

w i t h  the New Y o r k  rule: "It a p p e a r s  t o  us t h a t  the

p r o p e r  q u e s t i o n  f o r  the j u r y  in this case, a n d  indeed 

in a l l  o t h e r s  of the 1 ike kind, is, w h e t h e r  t he d a m a g e  

w a s  o c c a s i o n e d  e n t i r e l y  b y  the n e g l i g e n c e  o r  i m p r o p e r
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c o n d u c t  of t h e  d e f e n d a n t ,  o r  w h e t h e r  t h e  p l a i n t i f f  

h i m s e l f  so f a r  c o n t r i b u t e d  to the m i s f o r t u n e  by his 

o w n  n e g l i g e n c e  o r  w a n t  of o r d i n a r y  a n d  c o m m o n  care 

a n d  caution, that; but f o r  s u c h  n e g l i g e n c e  o r  v/ant 

of o r d i n a r y  c a r e  a n d  c a u t i o n  o n  his part, the m i s­

f o r t u n e  w o u l d  n o t  h a v e  h a p p e n e d . "  (Tuff v. W a r man,

17
s u p r a , 5 C.B. (N.S.) 573, 585; i t a l i c s  a d d ed.)

17. It is d i f f i c u l t  t o  u n d e r s t a n d  w h y  the Cede C o m­
m i s s i o n e r s  d i d  n o t  i n c o r p o r a t e  in t h e i r  note c i t a t i o n s  
to C a l i f o r n i a  c a s e s  d e a l i n g  w i t h  the p l a i n t i f f ' s  duty 
of c a r e  a n d  the d o c t r i n e  of last c l e a r  chance. P e r h a p s  
it w a s  f e l t  t h a t  a  c i t a t i o n  of the s e m i n a l  E n g l i s h  
c a s e s  w a s  s u f f i c i e n t  t o  r e c o g n i z e  t h e  e m e r g i n g  p r i n c i­
ples. I n  a n y  event, it is w o r t h y  of n o t e  that this 
court, in the 1869 d e c i s i o n  of N e e d h a m  v. S. F. &  S.J. 
R.Co. (1869) 3 7  Cal. 409, h a d  c a r e f u l l y  e x a m i n e d  the 
N e w  Y o r k  rule a n d  h a d  f i r m l y  r e j e c t e d  it in f a v o r  of 
the m o r e  h u m a n e  E n g l i s h  view. Of m o r e  t h a n  p a s s i n g  
i n t e r e s t  in t h e  p r e s e n t  p r e m i s e s  is the f o l l o w i n g  
l a n g u a g e  f r o m  o u r  o pinion: "To this d o c t r i n e  [the
s t r i c t  New Y o r k  rule], however, n o t w i t h s t a n d i n g  the 
v e r y  r e s p e c t a b l e  a u t h o r i t y  b y  w h i c h  it is sustained, 
v/e a r e  u n a b l e  t o  a s sent . A b o u t  the g e n e r a l  rule u p o n  
w h i c h  it is f o u n d e d  —  that a p l a i n t i f f  c a n n o t  r e c o v e r  
f o r  the n e g l i g e n c e  of the d e f e n d a n t ,  if his o w n  w a n t  
of c a r e  o r  n e g l i g e n c e  has i n  a n y  d e g r e e  c o n t r i b u t e d  
to t h e  r e s u l t  c o m o l a i n e d  of —  t h e r e  can be no dispute. 
(Gay v. W i n t e r ,  3 ^  Cal. 153.) T h e  r e ason  of this rule 
is, that b o t h  p a r t i e s  b e i n g  at fault, t h e r e  can be no 
a p p o r t i o n m e n t  of the dam ag e s ,  a n d  not t h a t  the n e g l i­
ge n c e  of the p l a i n t i f f  j u s t i f i e s  or e x cuses  the n e g l i­
ge n c e  of the d e f e n d a n t ,  w h i c h  w o u l d  s e e m ' t o  be the 
t r u e  r e a s o n  in the e s t i m a t i o n  o f  the New Y o r k  Courts. 
T h e  law does  n o t  j u s t i f y  o r  e x c u s e  the n e g l i g e n c e  of 
the d e f e n d a n t .  It w o u l d ,  n o t w i t h s t a n d i n g  the n e g l i­
gen c e  of the p l a i n t  if f~7 hold the d e f e n d a n t  r e s p o n s i b l e , 
if it could. It m e r e l y  a l l o w s  h i m  to escape j u d g m e n t  
b e c a u s e ,  f r o m  t h e  n a t u r e  of the case, it is u n a b l e  to

28 ( f o o t n o t e  conti n u e d )



W e  t h i n k  tha t t h e  f o r e g o i n g  e s t a b l i s h e s  

c o n c l u s i v e l y  t h a t  the i n t e n t i o n  of the L e g i s l a t u r e  

i n  e n a c t i n g  s e c t i o n  1 7 1 ^  of the C i v i l  Code w a s  to 

state the b a s i c  rule of n e g l i g e n c e  t o g e t h e r  w i t h  the 

d e f e n s e  of c o n t r i b u t o r y  n e g l i g e n c e  m o d i f i e d  b y  the 

e m e r g i n g  d o c t r i n e  of last c l e a r  chance; It r e mains 

to d e t e r m i n e  w h e t h e r  b y  so d o i n g  the L e g i s l a t u r e  

i n t e n d e d  t o  r e s t r i c t  the  courts f r o m  f u r t h e r  d e v e l o p­

me n t  of t h e s e  c o n c e p t s  a c c o r d i n g  to e v o l v i n g  s t a n d a r d s  

of duty, c ausa t i o n ,  a n d  liabil i t y .

T h i s  q u e s t i o n  m u s t  be a n s w e r e d  in the n e g a­

tive. A s  w e  h a v e  e x p l a i n e d  above, the p e c u l i a r  n a t u r e  

of the 1872 C i v i l  Code as a n  a v o w e d  c o n t i n u a t i o n  of the 

c o m m o n  law has r e n dered it p a r t i c u l a r l y  f l e x i b l e  and

a s c e r t a i n  w h a t  share of the d a m a g e s  is due to his n e g l i­
gence . He :i.s b o t h  l e g a l l y  a n d  m o r a l l y  to' blame, b a t  
there' iTT~no standard" by w h i c h  the law can', m e a s u r e  the 
c o n s e q u e n c e s  of his fault, a n d  theref o r e ,  a n d  t h e r e f o r e  
'only, he is a l l o w e d  to go free of judgment. T h e  i m p o s s i­
bi l i t y  of a s c e r t a i n i n g  in w h a t  d e g r e e  his n e g l i g e n c e  
c o n t r i b u t e d  to t h e  i nj ury b e i n g  t h e n  t h e  s o le g r o u n d  
of his e x e m p t i o n  from~ l l a b I T l t . y l l ~ T o I.1 o w s f n at" such 
e x e m p t i o n  ca nnot be a l l o w e d  'where such‘~ii^posViF:i..L'it7yr~ 
does not exist; or, in o t h e r  words," the g e n e r a l  rule 
that' a p l a i n t i f f  w h o  is h i m s e l f  ais f a ult c a n n o t  re c o v e r ,
1 s l i m i t e d  by t h e r eason up on w h i c h  it is f o u n d e d .71 
*(*37" Cal. "Ifoy, A!L~9; italics " a d d e d .) T h i s  l a n g u a g e  c l e a r l y  
c o n t a i n s  the g e r m  of a  c o m p a r a t i v e  a p p r oach, if not the 
o u t r i g h t  s t a t e m e n t  that such a n  a p p r o a c h  w o u l d  be a d o p t e d  
if a p p o r t i o n m e n t  of d a m a g e s  w e r e  t e c h n i c a l l y  p o s s ible.
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a d a p t a b l e  i n  its r e s p o n s e  to c h a n g i n g  c i r c u m s t a n c e s  

a n d  c o n d i t i o n s .  T o  r e i t e r a t e  the w o r d s  of P r o f e s s o r  

V a n  A l s t y n e ,  "[the code's] i n c o m p l e t e n e s s ,  b o t h  in 

scope and detailf,] h a v e  p r o v i d e d  a m p l e  r o o m  f or 

j u d i c i a l  d e v e l o p m e n t  of i m p o r t a n t  ne w systems of 

rules, f r e q u e n t l y  b u i l t  u p o n  Code f o u n d a t i o n s . "
■> .

(Van A l s t y n e ,  s u p r a , at p. 36 .) S e c t i o n  1714 in 

p a r t i c u l a r  has s h o w n  great a d a p t a b i l i t y  in this 

respect. F o r  example, the s t a t u t e  by its express 

l a n g u a g e  speaks of c a u s a t i o n  only in t e r m s  of a c t u a l  

c a u s e  o r  c a u s e  i n  f a c t  ( " E v e r y  one is r e s p o n s i b l e  . . . 

f o r  a n  i n j u r y  o c c a s i o n e d  to a n o t h e r  b y  his w a n t  of 

o r d i n a r y  care."), b u t  this has not p r e v e n t e d  a c t i v e  

j u d i c i a l  d e v e l o p m e n t  of the t w i n  c o n c e p t s  of p r o x i­

ma t e  c a u s a t i o n  a n d  duty of care. (See, e.g., V e s e l y  v. 

S a g e r  (1971) 5 C a l . 3d 153, 158-167; C o n n o r  v. Great  

W e s t e r n  Sav. &  L o a n  Assn. (1968) 69 C a l . 2 d  850, 865-868 
D i l l o n  v. L e g g  (1968) 68 C a l . 2d 728, 739-7**8; S t e w a r t  v 

C o x  (1961) 55 C a l . 2d 857, 861-863; B i a k a n j a  v. I r v i n g  

(1958) **9 C a l . 2 d  647; R i c h a r d s  v. S t a n l e y  (1954) 43 

C a l . 2 d  60, 63-66 .) Conversely , t h e  p r e s e n c e  o f  this 

s t a t u t o r y  l a n g u a g e  has not h i n d e r e d  the d e v e l o p m e n t  

o f  rules which, in c e r t a i n  l i m i t e d  c i r c u m s t a n c e s ,  

p e r m i t  a f i n d i n g  of l i a b i l i t y  in the a b s e n c e  of d i rect
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e v i d e n c e  e s t a b l i s h i n g  the d e f e n d a n t ' s  n e g l i g e n c e  as 

the a c t u a l  cause of damage. (See S u m m e r s  v. T i c e  

(1948) 33 C a l . 2 d  80; Y b a r r a  v. S p a n g a r d  (1944) 25 

C a l . 2 d  486.) B y  the same t o k e n  w e  do not b e l i e v e  

t h a t  t h e  g e n e r a l  l a n g u a g e  of s e c t i o n  1 7 1 4  d e a l i n g  

w i t h  d e f e n s i v e  c o n s i d e r a t i o n s  s h o u l d  be c o n s t r u e d
; "»

so as t o  stifle the o r d e r l y  e v o l u t i o n  of such c o n­

sid e r a t i o n s  in light o f  e m e r g i n g  t e c h n i q u e s  and 

concepts. O n  t he c o n t r a r y  w e  c o n c l u d e  t h a t  the rule 

o f  l i b e r a l  c o n s t r u c t i o n  m a d e  a p p l i c a b l e  t o  the code 

b y  its o w n  t e r m s  (Civ. Code, § 4, d i s c u s s e d  a n t e ) 

t o g e t h e r  w i t h  the c ode's p e c u l i a r  c h a r a c t e r  as a 

c o n t i n u a t i o n  of t h e  c o m m o n  law (see Civ. Code, § 5j 

a l s o  d i s c u s s e d  a n t e ) p e r m i t  if not r e quire  that s e c t i o n  

1714 be i n t e r p r e t e d  so as to g i v e  d y n ami c e x p r e s s i o n  

t o  the f u n d a m e n t a l  p r e c e p t s  w h i c h  it summarizes.

T h e  a f o r e m e n t i o n e d  p r e c e p t s  a r e  b a s i c a l l y  

two. T h e  f irst is t h a t  one w h o s e  n e g l i g e n c e  has 

c a u s e d  d a m a g e  to a n o t n e r  s h o u l d  be l i a b l e  therefor.

T h e  s e cond  is that one w h o s e  n e g l i g e n c e  has c o n t r i b u t e d  

t o  his own i n j u r y  should not be p e r m i t t e d  to cast the 

b u r d e n  of l i a b i l i t y  u p o n  another. T h e  p r o b l e m  f a c i n g  

th e  L e g i s l a t u r e  in l8?2 w a s  how to a c c o m m o d a t e  these twin 

p r e c e p t s  in a  m a n n e r  c o n s o n a n t  w i t h  the t h e n  p r o gress



of t h e  c o m m o n  law a n d  yet a l l o w  f o r  the i n c o r p o r a t i o n  

of f u t u r e  d e v e l o p m e n t s .  T h e  m a n n e r  c h o s e n  s ou ght to 

in s u r e  that t h e  h a r s h  a c c o m m o d a t i o n  w r o u g h t  b y  the 

N e w  Y o r k  rule —  i.e., b a r r i n g  r e c o v e r y  to one g u i l t y  

of a n y  n e g l i g e n c e  —  w o u l d  n o t  t a k e  root in t h i s  state. 

R a t h e r  che L e g i s l a t u r e  w i s h e d  t o  e n c o u r a g e  a  m o r e  

h u m a n e  r u l e  —  o ne h o l d i n g  out the h o p e  of r e c o v e r y  

to t h e  n e g l i g e n t  p l a i n t i f f  in some c i r c u mstances.

Th e  r e s o u r c e s  of t h e  c o m m o n  law at that t i m e  

(in 1872) d id not i n clude t e c h n i q u e s  f o r  the a p p o r t i o n­

men t  of d a m a g e s  s t r i c t l y  a c c o r d i n g  to f a u l t  -- a f a c t  

w h i c h  this c o u r t  h a d  l a m e n t e d  t h r e e  y e a r s  e a r l i e r  (see 

fn. 17, ante). T h e y  did, h o w ever,  i n c l u d e  the n a s c e n t  

d o c t r i n e  of last c l e a r  c h a n c e  w h i c h ,  w h i l e  it coo w a s  

b u r d e n e d  by a n  " a l l - o r - n o t h i n g "  approach , at least to 

some e x t e n t  a v o i d e d  the o f t e n  u n c o n s c i o n a b l e  r e sults 

w h i c h  c o u l d  a n d  d i d  o c c u r  u n d e r  the old rule p r e c l u d i n g  

r e c o v e r y  w h e n  a n y  n e g l i g e n c e  on the part of the p l a i n t i f f  

c o n t r i b u t e d  in a n y  d e g r e e  t o  t h e  h a r m  suffe r e d  by him. 

A c c o r d i n g l y  t h e  L e g i s l a t u r e  s ought  t o  i n c l u d e  the c o n c e p t  

of last c l e a r  c h a n c e  in its f o r m u l a t i o n  of a rule of 

r e s p o n s i b i l i t y .  W e  a r e  convin c e d ,  how ever, a s  w e  

have Indicated, th at in so d o i n g  the L e g i s l a t u r e  

in no w a y  i n t e n d e d  to t h w a r t  f u t u r e  j u d i c i a l  p r o g r e s s



t o w a r d  the h u m a n e  g o a l  w h i c h  It had embraced. T h e r e­

fore, a n d  for a l l  of the f o r e g o i n g  reas ons, w e  hold 

t h a t  s e c t i o n  1 7 1 ^  t h e  C i v i l  C o d e  w a s  n o t  i n t e n d e d  

t o  a n d  does n o t  p r e c l u d e  p r e s e n t  j u d i c i a l  a c t i o n  in 

f u r t h e r a n c e  of t h e  p u r p o s e s  u n d e r l y i n g  it.

Ill

W e  a r e  t h u s  b r o u g h t  to the s e c o n d  g roup of 

a r g u m e n t s  w h i c h  h a v e  b e e n  a d v a n c e d  b y  d e f e n d a n t s  a n d  

t h e  a m i c i  c ur iae s u p p o r t i n g  t h e i r  p o s i t i o n .  G e n e r a l l y  

speaking, such a r g u m e n t s  e x p o s e  c o n s i d e r a t i o n s  of a 

p r a c t i c a l  n a t u r e  w h i c h ,  it is urged, c o u n s e l  a g a i n s t  

t h e  a d o p t i o n  of a  rule of c o m p a r a t i v e  n e g l i g e n c e  in 

t h i s  state even if such a d o p t i o n  is p o s s i b l e  b y  j u d i c i a l  

m e a n s .

T h e  m o s t  seri ous of t h e s e  c o n s i d e r a t i o n s  

a r e  t h o s e  a t t e n d a n t  u p o n  the a d m i n i s t r a t i o n  o f  a rule 

o f  c o m p a r a t i v e  n e g l i g e n c e  in cases I n v o l v i n g  m u l t i p l e  

p a r ties. One such p r o b l e m  m a y  a r i s e  w h e n  a l l  r e s p o n s i b l e  

p a r t i e s  a r e  n ot b r o u g h t  b e f o r e  the c o u r t :’ it m a y  be 

d i f f i c u l t  f o r  the j u r y  to e v a l u a t e  r e l a t i v e  f a u l t  in 

s u c h  c i r c u m s t a n c e s ,  and to c o m p o u n d  t h i s  d i f f i c u l t y  

s u c h  a n  e v a l u a t i o n  w o u l d  not be res j u d i c a t a  in a 

s u b s e q u e n t  suit a g a i n s t  the a b s e n t  w r o n g d o e r .  P r o b l e m s

fr^W. f ' y )v ,v


