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A N NOT A T I ON It E  F  E R E  NCKS
Adequacy, under Federal Constitu­

tion, o f immunity granted in lieu of 
privilege against self-incrimination.
32 L Ed 2d 869.

rivilege against self-incrimination 
a o testimony before grand jury. 38 
ALR2d 225.

Right o f witness to claim privilege 
against self-incriminatior on subse­
quent criminal trial after testifying 
to same matter before grand jury. 
36 ALR2d 1403.

W itnesses §§ 79, 84 —  self-in crim in a ­
tion  —  statutory im m unity

1. A federal statute (18 USCS § 
6002) perm itting the governm ent to 
com pel a w itness to g ive testim ony, 
but granting the w itness immunity 
from  the use in any crim inal case o f 
the com pelled testim ony or any evi­
dence derived therefrom , does not vio* 
late the F ifth  Amendment privilege 
against se lf-in crim in ation ; transac­
tional im m unity, w hich accords full 
im munity from  prosecution  fo r  any 
offense to w hich  the com pelled tes­
tim ony .e la tes, affords the w itness 
considerably  broader protection  than 
does the F ifth  Am endm ent p riv ilege ; 
and a statutory grant o f  immunity 
from  use and derivative use is co e x ­
tensive with the scope o f  the privilege, 
and th erefore is constitutionally  su f­
ficient to com pel testim ony over a 
claim  o f  the priv ilege, despite the lack 
o f  a grant o f  transactional immunity. 

|See Annotation p 869, infra]
W itnesses § 7 2  —  com pulsion  o f  tes­

tim ony —  self-in crim in ation
2. The pow er o f  governm ent to com ­

pel persons to testify  in cou rt o r  be ­
fore  grand ju r ie s  and other govern ­
mental agencies is  firmly established, 
but is not absolute, being su b ject to a 
num ber o f  exem ptions, the m ost im ­
portant o f  w hich is the F ifth  A m end­
ment p riv ilege against se lf-in crim in a ­
tion.

W itnesses 73 —  self-in crim ination
3. The F ifth  A m endm ent priv ilege 

against se lf-in crim ination  may be as­
serted in any proceeding, civ il or  
crim inal, adm inistrative or ju d ic ia l, 
investigatory  or n d ju d ica i ry.

W itnesses § 79 —  self-in crim in ation
4. The F ifth  Am endm ent priv ilege 

against self-in crim in ation  protects 
against any d isclosu res w hich the w it­
ness reasonably believes cou ld  be used 
in a crim inal prosecution  o r  could  lead 
to other ev idence that m ight be so 
used.

W itnesses § 81 —  self-in crim ination  
—  statutory im munity

5. The F ifth  A m endm ent priv ilege 
against se lf-in crim ination  does not in ­
validate statutes whieh com pel se lf- 
in crim inating testim ony, bu t which

U S  931,
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Contempt § 12 —  w itness ’ re fusa l to 
testify

6. I f  an im m unity granted under 
a statute is coextensive w ith  the scope 
o f  the con stitutional p riv ilege  against 
self-in crim ination , a w itness w ho has 
been offered the im m unity is not ju s ­
tified in re fu sin g  to answ er questions 
on the basis o f  the priv il ge against 
self-in crim ination , and a .jd g m e n t  o f  
contem pt fo r  refusal to answ er is 
proper, but i f  the im m unity granted 
is not as com prehensive as the p rotec­
tion afforded by the p riv ilege, the w it­
ness is justified in re fu sin g  to answ er, 
and a judgm ent o f  contem pt m ust be 
vacated.

W itnesses § 79 —  self-in crim in ation
7. W hile a grant o f  im m unity must 

afford a w itness p rotection  com ­
mensurate with that a fforded by the 
privilege against se lf-in crim in ation , it 
need not be broader.

| See Annotation p 869, in f r a ]
W itnesses 8 79 —  self-in crim in ation

8. The sole concern  o f  the F ifth  
Am endm ent p riv ilege  against s e lf-in ­
crim ination is to  afford protection  
against being forced  to g ive testim ony 
leading to the in fliction  o f  penalties 
affixed to crim inal acts.

W itnesses 8 72 —  self-in crim in ation
9. The scope o f  the p riv ilege  against 

self-in crim ination  is the sam e w hether 
invoked in a state o r  in a federal ju r is ­
diction .

W itnesses 8 79 —  self-in crim in ation
10. An appropria te ly  broad  grant o f

E vidence 8 419 —  burden o f  p ro o f —  
self-incrim ination  —  im m unity

11. Once a defendant dem onstrate? 
that he has testified, under a state 
grant o f  immunity, to m atters related 
to  his federal prosecution, the Federal 
Governm ent has the burden o f  show’- 
ing that its evidence is not tainted, 
by establishing that it had an inde­
pendent, legitim ate source fo r  the d is­
puted evidence.

E vidence 8 419 —  burden o f  p ro o f —  
self-incrim ination  —  im m unity

12. I f  a person is com pelled to give 
testim ony under a grant o f  immunity 
from  the use in a.iy crim inal case o f 
such testim ony or any evidence derived 
therefrom , and if  the person is sub­
sequently prosecuted fo r  an offense to 
which his com pelled testim ony relates, 
the prosecution ’s burden o f  p roo f is 
not lim ited to a negation o f  taint; 
rather, the prosecution has the affirma­
tive duty to prove that all o f  the evi­
dence it proposes to use is derived 
from  a legitim ate source w holly in­
dependent o f  the com pelled testim ony; 
and the person prosecuted need only 
show that he testified under a giant 
o f  im m unity in order to sh ift to the 
governm ent this burden o f  proof.

E vidence 8 f»82 —  voluntariness o f 
con fession

13. A defendant rnising a coerced 
con fession  claim under the Fifth 
Am endm ent must first prevail in a 
voluntariness hearing before his con­
fession and evidence derived from  it 
becom e inadm issible.

SYLLABUS BY REPOUTER OF DECISIONS

The United States can com pel tes­
tim ony from  an unw illin g  w itness who 
invokes th e 'F ifth  A m endm ent priv ilege  
against com pulsory  se lf-in crim in ation  
by con ferr in g  im m unity, as provided 
by 18 USC § 0002, from  use o f  the 
com pelled testim ony and ev idence de­

rived therefrom  in subsequent crim i­
nal proceedings, as such immunity 
from  use and derivative use is coexten­
sive w ith  the scope o f  the privilege 
and is sufficient to com pel testimony 
over a claim  o f  the privilege. Trans­
actional immunity would afford

U. S. S U P R E M E  COURT REPORTS 32 L  E d  2d

grant c o t  ; lete im m unity from  p ros­
ecution p r . j r  to the com pulsion  o f  the 
incrim inatory testim ony.

[Sec Annotation p 8(19, in f r a ]

im munity to a w itness is com patible 
w ith the constitutional priv ilege 
against self-incrim ination.

[See Annotation p 869, in fra ]
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406 US 441, 32 L Ed 2d 212, 92 S Ct 1653

Pow ell, J., delivered the opinion o f 
the Court, in w hich  B urger, C. J., and 
Stewart, W hite, and Blackm un, JJ., 
joined. Douglas. J., post, p 462, 32 L Ed 
2d p 227, and M arshall, J., post, p 467, 
32 L Ed 2d p 230, filed dissenting op in ­
ions. Brennan and R ehnquist, JJ., 
took no part in the consideration  or 
decision o f  the case.

broader protection  than the F ifth  
A m endm ent p riv ilege, and is not con ­
stitu tionally  required. In a subse­
quent crim inal prosecution , the pros­
ecution has the burden o f  proving 
affirm atively that evidence proposed to 
be used is derived from  a legitim ate 
source w holly  independent o f  the com ­
pelled testim ony.

440 F2d 954, affirmed.

APPEARANCES OF COUNSEL

Hugh  R. Manes a rgued  the  cause fo r pe t i t ione rs .
S o l ic i to r  Genera l E rw in  N. Griswo ld a rgu ed  th e  cause  fo r  

re sponden t.
B r ie f s  o f Counsel, p 867, in fra .

OPINION OF THE COURT

th e  s t a tu te  was no t coex ten s ive  w i th  
the scope o f th e  p r iv i le g e  again 
se lf- incr im ina t ion , and the re fo re  
not su ff ic ien t to  supp lan t  the  f 
i lege and compel th e i r  te s t im ony .

The D is t r i c t  C ou r t re je c te d  th i s  
contention , and o rdered pe t it ioners 
to appear be fo re the  g ran d  j u r y  and 
an swer i t s  que s t io n s unde r  the g r a n t  
o f im m un ity .

Pe t i t ione rs  appeared b u t  re fu sed  
to an swer ques t io n s , a s s e r t in g  th e i r  
p r iv i le g e  a ga in s t  compu lso ry  self- 
in c r im ina t ion . T he y  were b ro u gh t  
be fo re the D i s t r i c t  Cour t , and each 
pers is ted  in h is  r e fu s a l to an swer 
the g rand  j u r y ’s que s t io n s , n o tw i th ­
s tan d in g  the g r a n t  o f im m un ity .  
The cou r t  found bo th in contempt, 
and comm itted  them  to the  cu s to dy  
of the A t to rn e y  Genera l u n t i l  e i th e r 
th e y  answered the  g ran d  j u r y ’s 
ques t ion s or the  te rm  o f th e  g rand  
ju r y  exp ired .1 The  C ou r t o f 

[406 US 413]
Appeals

fo r the N in th  C i r c u i t  affirmed. 
S tew a r t  v Un ited  S ta te s , 410 F2d 
954 (CA9 1971). T h is  C ou r t g ran ted  
ce r t io ra r i  to re so lve  the  im po rtan t 
ques t ion w h e th e r  te s t im on y  m ay  be

1106 US 442]
Mr. .Just ice Powell de l ive red the 

opinion o f  th e  Court .
M l  T h i s  case p resen ts the ques­

t ion w h e th e r  th e  Un ited  S ta te s  Gov­
ernment. m ay  compel te s t im ony  from 
an u nw i l l in g  w i tn e ss , who invokes 
the F i f t h  Amendmen t p r iv i le ge  
a g a in s t  compu lso ry  se l f  in c r im in a ­
t ion , b y  con fe r r in g  on the w itne ss  
im m u n i t y  f rom  use o f the compelled 
te s t im on y  in su b sequen t c r im in a l 
p roceed ings , as we ll as im m un ity  
from  use o f  ev idence de r ived  from  
the te s t im on y .

P e t i t io n e rs  were subpoenaed to 
appear be fo re  a U n i te d  S ta te s g rand  
j u r y  in th e  Cen tra l D is t r i c t  of 
C a l i fo rn ia  on F e b ru a r y  4, 1971. The 
G ove rnm en t be l ieved th a t  pe t it ion ­
ers w e re  l i k e ly  to a s s e r t  th e i r  F i f th  
Am endm en t p r iv i le g e . P r io r to the 
schedu led  appearances , the Govern­
ment applied to the  D is t r i c t  Court 
fo r an o rde r d i re c t in g  pe t it ioners to 
a n sw e r  ques t ion s and produce e v i­
dence be fo re  the g ran d  j u r y  under a 
KTant o f im m un it y  con fe rred pu rsu ­
i t  to  18 USC §§ 6002-6003. P e t i­
t ioners opposed issuance  of the  ord- 
' r . con tend in g  p r im a r i ly  th a t  the 
?cope o f  th e  im m un ity  p rov ided b y 1. The contempt order was issued pur­

suant to 28 USC § 1826.
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compelled b y  g r a n t in g  im m un it y  
f rom  th e  use o f compelled t e s t i ­
m ony and ev idence de r ived  th e re ­
f rom  (“ use and d e r iv a t iv e  u se” im ­
m u n i t y ) ,  o r w h e th e r  i t  is nece ssa ry  
to g r a n t  im m u n i t y  f rom  prosecution 
f o r  offenses to w h ich  compelled te s ­
t im on y  re la te s  (“ t r an sa c t io n a l” im ­
m u n i t y ) .  402 US 971, 29 L  Ed  2d 
135, 91 S C t 1668 (1971).

121 The power o f  go ve rnm en t to 
compel persons to t e s t i f y  in co u r t  or 
be fo re  g ran d  ju r ie s  and o the r go v ­
e rnm en ta l agenc ies i s  f i rm ly  e s ta b ­
l i sh ed  in Ang lo-American j u r i s p r u ­
dence.* The power w i th  re spec t to 
co u r t s  w a s  e s ta b l i sh ed  by  s t a t u t e  in 
E n g la n d  as e a r ly  a s 1562,3 and Lord 
Bacon obse rved  in 1612 th a t  a l l s u b ­
j e c t s  owed the  K in g  th e i r  " k n ow l­
edge and d is c o v e ry .”4 W h i le  i t  is  not 
c le a r when g ran d  j u r i e s  f i r s t  re so r t ­
ed to compu lso ry  process to secure 
th e  a t tendan ce  and te s t im ony  of w i t ­
nesses, th e  genera l common-law 
p r in c ip le  th a t  “ the pub lic  ha s a r ig h t  
to e ve ry  man 's ev idence” w as con­
s ide red  an “ in dub i ta b le  c e r ta in ty "  
t h a t  “canno t be den ied" b y  1742.* 
The  power to compel te s t im ony , and 
th e  co rrespond ing  d u ty  to t e s t i f y ,  
a re  recogn ized in the  S ix th  Amend ­
m en t

1406 US 444] 
r e qu ir em en ts  th a t  an accused 

be  con fron ted  w i th  t l . i  w i tn e sse s

a g a in s t  h im , and h a ve  compulsory 
process fo r  o b ta in in g  w i tn e s s e s  in 
h is  fa v o r .  The  f i r s t  Congre ss rec­
ogn ized the te s t im on ia l  d u t y  in the 
J u d ic ia r y  A c t  o f  1789, w h ich  pro­
v id ed  fo r  com pu lso ry  a t ten dan ce  of 
w i tn e s se s  in th e  fe d e ra l co u r t s .8 M r. 
J u s t ic e  W h i t e  noted th e  importance 
o f  th i s  e ssen t ia l power o f go ve rn ­
m en t in  h is  c o n cu r r in g  opinion in 
M u rp h y  v  W a te r f r o n t  Comm ’n, 378 
US 52, 93-94, 12 L  E d  2d 678, 704, 
84 S C t  1594 (1964):

"A m ong  th e  n e ce ssa ry  and most 
im po r ta n t  o f  the  powers o f  the 
S ta te s  a s we l l a s the  F ed e ra l Gov­
e rnm en t to a s s u re  Uie e f fe c t iv e  fun c ­
t io n in g  o f  go ve rnm en t in  an ordered 
so c ie ty  is the  b road  power to compel 
re s id en ts  to t e s t i f y  in  co u r t  or be­
fo re  g ran d  ju r i e s  o r agenc ie s . See 
B la i r  v  U n i te d  S ta te s ,  250 US 273 
[63 L  Ed  979, 39 S C t  468]. Such 
te s t im ony  c o n s t i tu te s  one o f  the 
G ove rnm en t ’s p r im a r y  sources of 
in fo rm a t io n .”

13, 4 ] B u t  the  power to compel te s­
t im on y  is no t ab so lu te . There  are a 
n um be r  o f  exem p tion s f rom  the te s­
t im on ia l d u t y ,7 th e  m o s t  importan t 
o f  wh ich  is the  F i f t h  Amendment 
p r iv i le g e  a g a in s t  com pu lso ry  se l f ­
in c r im in a t ion . The  p r iv i le g e  re­
f lec ts a complex o f  o u r  fundamen ta l 
v a lue s  and asp ira t ions ,*  and marks

2. For a concise history o f testimonial 
compulsion prior to the adoption of our 
Constitution, see 8 J. Wigmore, Evidence 
§ 2190 (J. McNaughton rev 1961). See Ull- 
mann v United States, 350 US 422, 439 n. 
15, 100 L Ed 511, 525. 76 S Ct 4(>7, 53 ALR 
2d 1008 (1956); Blair v United States, 
250 US 273, 63 L Ed 979, 39 S Ct 468 
(1919).

3. Statute o f Elizabeth, 5 Eliz 1, c 9, 
§ 12 (1562).

4. Countess o f Shrewsbury’  ̂ Case, 2 
How St Tr 769, 778 (1612).

5. See the parliamentary debate on the
Bill to Indemnify Evidence, particularly
the remarks of the Duke of Argyle and

Lord Chancellor Ilardwicke, reported in 12 
T. Hansard, Parliamentary History of 
England, C76, 693 (1812). See also Pie­
monte v United Slates, 367 US 556, 559 
n. 2, 6 L Ed 2d 1028, 1031, 81 S Ct 1720 
(1961); Ullmann v United States, supra, 
at 439 n. 15, 100 L Ed at 525, 53 ALR2d 
1008; Brown v Walker, 161 US 591, 600, 40 
L Ed 819, 822, 16 S Ct 644 (1896).

6. 1 Stat 73, 88-89.
7. See Blair v United States, supra, at 

281, 63 L Ed at 982; 8 Wigmore, supra, n 
2, §§ 2192, 2197.

8. See Murphy v Waterfront Comm n. 
378 US 52, 55, 12 L Ed 2d 678, 681,
S Ct 1594 (1964).
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for, and vnnning such Money . . .
9 Anne, c 14, § 4 (1710); Law o f Mar 9, 
1774, c 1661, o Colonial Laws of New York, 
at 623.

Another notable instance of the early 
use o f immunity legislation is the 1725 im­
peachment trial o f  Lord Chancellor Mac­
clesfield. The Ix)rd Chancellor was ac­
cused by the House o f Commons o f the 
sale o f  public offices and appointments. 
In order to compel the testimony o f Mas­
ters in Chancery who had allegedly pur­
chased their offices from the Lord Chancel­
lor, and who could incriminate themselves 
by so testifying, Parliament enacted a 
statute ,r anting immunity to persons then 
holding office as Masters in Chancery. 
Lord Chancellor Macclesfield’s Trial, 16 
How St Tr 767, 1147 (1725). See 8 
Wigmore, supra, n 2, § 2281, at 492. See 
also Bishop Atterbury's Trial, 16 How St. 
Tr 323, 604-605 (1723). The legislatures 
in colonial Pennsylvania and New York en­
acted immunity legislation in the 18th 
century. See, e. g., Resolution o f .Ian 
6, 1758, in Votes and Proceedings o f the 
House o f Representatives o f the Province 
of Pennsylvania 1682-l'77o), 6 Pennsyl­
vania Archives (8lh series) 4679 (C. Ho- 
han ed 1935); Law o f Mar 24, 1772, c 
1512, 5 Colonial Laws o f New York 351, 
358-354; Law of Mar 9, 1774, c 1651, 
id., at 621, 623; Law of Mar 9, 1774, c 1655, 
id., at 639, 641 642. See generally L. Levy, 
Origins o f the Fifth Amendment 359, 384- 
385, 389, 402 403 (1968). Federal immu­
nity statutes have existed since 1857. Act 
o f Jan. 24, 1857, 11 Stat 155. For a his­
tory of the vurious federal immunity stat­
utes, see Comment, The Federal Witness 
Immunity Acts in Theory and Practice: 
Treading the Constitutional Tightrope, 72 
Yale LJ 1568 (1963); Wendel, Compulsory 
Immunity Legislation and the Fifth 
Amendment Privilege: New Developments 
and New Confusion, 10 St. Louis U L Rev 
327 (1966); and National Commission on
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pa t ib le
1406 US 446] 

w ith  the se  va lu e s . R a th e r ,  
th ey  seek a ra t ion a l accommodation 
be tween th e  im pe ra t iv e s  o f  the p r i v ­
i lege and th e  le g i t im a te  dem and s o f  
go ve rnm en t to compel c i t iz en s  to 
te s t i f y .  The ex is tence  o f  th e se  s t a t ­
u te s  re f le c ts  the  impo rtance  o f  te s ­
t im ony , and the  fa c t  t h a t  m an y  
o ffenses a re  o f such  a c h a ra c te r  t h a t  
th e  on ly  persons capab le o f g i v in g  
u s e fu l  te s t im ony  are  those im p l i ­
ca ted in the  c r ime . Indeed , t h e i r  
o r ig in s  were  in the  con te x t o f su ch  
o ffenses ,1*

[406 US 4471 
and  th e i r  p r im a ry  use h a s  

been to in v e s t ig a te  such o ffen se s .16 
Congress inc luded im m un it y  s t a t ­
u te s  in m an y  o f  the r e g u la to r y

Reform of Federal Criminnl Laws, W ork­
ing Papers, 1406-1411 (1970).

14. See, e. g., Resol jtion of Jan 6, 1758, 
n. 13, supra, 6 Pennsylvania Archives (8th 
series) 4679 (C. Mohan ed 1935); Law o f 
Mar 24, 1772, c 1642, 5 Colonial Laws of 
New York 351, 354; Law of Mar 9, 1774, c 
1655, id., at 639, 642. Rishop Attcrbury’s 
Trial, 16 Howell's State Trials 323 (1723), 
for which the House o f Commons passed 
immunity legislation, wns a prosecution 
for treasonable conspiracy. See id., at 
604-605; 8 Wigmore, supra, n 2, § 2281, 
at 492 n. 2 (McNaughton rev 1961). Lord 
Chancellor Macclesfield’s Trial, supra, 
for which Parliament passed immunity leg­
islation, was a prosecution for political 
bribery involving the sale o f public offices 
and appointments. See id., at 1147. The 
first federal immunity statute was enncted 
to facilitate an investigation o f charges 
o f corruption and vote buying in the 
House of Representatives. See Comment, 
n. 13, supra, 72 Yale IJ , at 1571.

15. See 8 Wigmore, supra, n. 2, § 2281, 
at 492. Mr. Justice White noted 
in his concurring opinion in Mur­
phy v Waterfront Comm’n, 378 US,
at 92, 12 L Kd 2d at 702, that
immunity statutes “ have Cor more 
than a century been resorted to for 
the investigation of many offenses, chiefly

m ea su re s  adopted in th e  f i r s t  h a l f  
o f th i s  c e n tu r y .18 Indeed , p r io r  to 
th e  ena c tm en t o f the s t a t u t e  under 
con s id e ra t io n  in th i s  case , the re  
w e re  in  fo rce  ove r 50 fe d e ra l im m u­
n i t y  s t a t u t e s .17 In  add it ion , eve ry  
S ta te  in the  Union, a s we l l a s the 
D i s t r i c t  o f  Co lumb ia  and Puerto  
R ico , h a s  one or more such s t a t ­
u te s .1* The  com m en ta to rs ,18 and 
th i s  C ou r t  on se ve ra l occasions,80 
have  ch a ra c te r iz ed  im m u n i t y  s t a t ­
u te s  a s e s sen t ia l  to th e  e f fe c t ive  en­
fo rcem en t o f  v a r io u s  c r im in a l s t a t ­
u te s .  A s M r . J u s t ic e  F r a n k fu r t e r  
ob se rved , sp eak in g  fo r  the  Cou r t in 
U l lm ann  v Un ited  S ta te s , 350 US 
422, 100 L  E d  511, 76 S C t 497, 53 
ALR2d 1008 (1956), su ch  s t a tu te s  
have- "become p a r t  o f  our co n s t i tu ­
t iona l f a b r i c . ”*1 Id. , at 438, 100 L  
Ed  a t  524.

those wuose proof and punishment were 
otherwise impracticable, such as political 
bribery, extortion, gambling, consumer 
frauds, liquor violations, commercial lar­
ceny, and various forms o f racketeering.” 
Id., at 94-95, 12 L Ed 2d at 704. Sec 
n, 14, supra.

16. See Comment, n. 13, supru, 72 Yale 
L J, at 1576.

1 7 .  For a listing o f these statutes, sec 
National Commission on Reform o f Fed­
eral Criminal Laws, Working Papers, 
1444-1445 (1970).

1 8 .  For a listing o f these statutes, see 
8 Wigmore, supra, n 2, § 2281, at 495 n. 
11.

19. Sec, e. g., 8 J. Wigmore, Evidence 
§ 2281, at 501 (3d ed 1940); 8 Wigmore, 
suprn, n 2, § 2281, at 496.

20. See Hale v Henkel, 201 US 43, 70, 
50 L Ed 652, 663, 26 S Ct 370 (1906); 
Rrown v Walker, 161 US, at 610, 40 L Ed 
at 825.

21. This statement was made with spe­
cific reference to the Compulsory Testi­
mony Act o f 1893, 27 Stat 443, the model 
for almost all federal immunity statute* 
prior to the enactment o f the statute under 
consideration in this case. See Murphy * 
Waterfront Comm’n, 378 US, at 95, 12 
L Ed 2d, at 704 (White, J., concurring)-

I
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enac t law s tl. 
c r im in a t ion , ev 
m u n i t y  from pr 
p r io r  to the co 
c r im in a to ry  te: 
wo rd s , petit ion 
im m un i t y  s ta tu  
can a f fo rd  a la 
po l l ing  incrim 
They  a sk  us to 
ru le  Rrown v V 
40 L  E d  819, 16 
U l lm ann  v Unit 
c is ion s th a t  upli 
n l i t y  o f immui 
find no m er i t  to 
rea ff irm  the  doc 
U llm ann .

[406
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[406 US 448]

15] Pe t i t io ne rs  contend, f i r s t ,  t h a t  
th e  F i f t h  Am endm en t ’s p r iv i le g e  
a g a in s t  compu lso ry se lf- incr im ina- 
tion , wh ich is th a t  ” [ n ] o  person . . . 
sh a l l  be compelled in an y  c r im in a l 
ca se  to be a w itn e s s  a g a in s t  h im ­
s e l f , ” dep r ive s  Congress o f power to 
enac t law s  th a t  compel se lf- in­
c r im in a t io n , even i f  complet? im ­
m u n i t y  from  prosecu t ion is  g ran te d  
p r io r  to the  compulsion o f  th e  in ­
c r im in a to ry  te s t im ony . In  o the r 
w o rd s , pe t i t ioners a s s e r t  t h a t  no 
im m un it y  s t a tu te ,  how eve r d raw n , 
can a fford a la w fu l  b a s i s  fo r  rom- 
p e l l i . g  in c r im in a to ry  te s t im ony . 
T he y  a sk  us to recons ider and o ve r ­
ru le  Rrown v W a lk e r ,  161 US 591, 
40 L  E d  819, 16 S C t  644 (1896), and 
U l lm ann  v Un ited  S ta te s ,  sup ra , de ­
c is ion s th a t  uphold the  c o n s t i t u t io n ­
a l i t y  o f  im m un ity  statutes.** W e 
find no m er i t  to th i s  con ten t ion  and 
rea ff i rm  the  dec is ions in R rown and 
U l lm ann .

I I I
P e t i t io n e rs ’ second con ten tion  is 

t h a t  th e  scope o f im m u n i t y  p ro v id ed  
b y  the  federa l w i tn e s s  im m u n i t y  
s t a tu te ,  18 USC § 6002, is no t co­
ex ten s iv e  w i th  the scope o f the  F i f t h  
Am endm en t p r iv i lege  a g a in s t  com ­
p u lso ry  se lf- incr im ina t ion , and 
th e re fo re  is not su f f ic ien t to su p ­
p lan t th e  p r iv i le ge  and compel te s ­
t im ony  ove r a c la im  o f the  p r iv i le g e . 
T he  s t a tu te  prov ides t h a t  w hen  a 
w i tn e s s  is  compelled b y  d i s t r i c t

2d 212, 92 S Ct 1653 
c o u r t  o rde r to t e s t i f y  over a c la im  
c f  the  p r iv i le g e :  “ the  w itn e ss  may 
not re fu s e  to comp ly w ith  the  order 
on the  b a s i s  o f h is  p r iv i le ge  aga in s t  
se l f- in c r im in a t ion ; b u t  no te s t im ony 
o r  o the r in fo rm a t ion  compelled 
unde r the o rde r (or an y  in fo rm at ion  

[406 US 419] 
d i r e c t ly  o r in d i re c t ly  d e r ived  from 
su ch  te s t im ony  o r o the r in fo rm a ­
t ion) m ay  be used a g a in s t  th e  w i t ­
ness in any c r im in a l case, except a 
p rosecu t ion fo r  p e r ju r y ,  g iv in g  a 
f a l s e  s ta tem en t ,  or o the rw ise  fa i l in g  
to comply w i th  the  order."*3 18 
USC § 6002.

|6| The con s t i tu t ion a l in q u iry , 
rooted in log ic and h is to ry , a s well 
a s  in the dec is ions o f  th is  Court , is 
w h e th e r  the im m un it y  g ran ted  un­
de r  th is  s t a t u t e  is coex ten s ive  w ith  
the  scope o f  th e  privilege.** I f  so, 
p e t i t io n e r s ’ re fu s a ls  to an swer based 
on the p r iv i le g e  were un ju s t i f ied , 
and the ju d g m e n t s  o f  contempt 
w ere  proper, fo r  th e  g ran t o f  im ­
m un i ty  h a s  removed the dangers 
a g a in s t  wh ich  the  p r iv i le ge  protects . 
R rown v W a lk e r ,  sup ra . I f ,  on the 
o th e r  hand , the im m un ity  g ran ted  
is not a s comprehens ive  a s the 
p ro tec t ion  afTorded b y  the p r iv i ­
lege, p e t i t io n e r s  were  ju s t i f ie d  in 
r e fu s in g  to an swer , and the j u d g ­
m en ts  o f  con tempt m u s t  be vaca ted . 
M cC a r th y  v A rn d s te in , 266 US 34, 
42, 69 L  Ed  158, 161, 45 S C t 16 
(1924).

P e t i t io n e rs  d raw  a d is t in c t ion  be­
tween s t a t u t e s  th a t  prov ide trans-

22. Accord, Gardner v Ilrodcriok, 392 
PS, at 276, 20 I, Ed 2d at 1085; Murphy 
v Waterfront Conim'n, supra; McCarthy 
v Arndstein, 266 US, at 42, 69 1, Ed at 161 
(Brandeis, J .); Heike v United States, 227 
PR 131, 142, 57 I, Ed 405, 454, 33 S Ct 
226 (1913) (Holmes, J.).

23. For other provisions of the 1970 Act

relative to immunity of witnesses, see 18 
USC §§6001 0005.

24. See, e. g., Murphy v Waterfront 
Comtn’n, supra, at 54, 78, 12 L Ed 2d 
at 681, 694; Counselman v Hitchcock, 142 
US 547, 585, 35 L Ed 1110, 1121, 12 S Ct 
195 (1892).
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ac t io na l im m un i t y  and those t h a t  
p rov ide , a s does the  s t a t u t e  be fo re  
u s , im m u n i t y  from  use and d e r i v a ­
t iv e  use.*4 They  contend th a t  a s t a t ­
u te  m u s t  a t  a  m in im um  g r a n t  f u ii 
t r an sa c t io n a l im m un ity  in o rde r to 
be coex ten s ive  w ith  the  scope o f  the  
p r iv i le g e . In  support o f  t h i s  con­
ten t ion , th e y  re ly  on Counse lman v 
H itch cock , 142 US 547, 55 L  E d  
1110, 12 S C t 195 (1892), th e  f i r s t  
case  in wh ich  th i s  Court, cons idered 
a co n s t i tu t io n a l cha l lenge to an im ­
m u n i t y  s t a tu te .  The s t a tu te ,  a  re ­
ena c tm en t o f the Im m un i ty  A c t  o f 
1868,*® prov ided th a t  no "ev id ence  
ob ta in ed  from  a p a r ty  or w i tn e s s  
b y  m ean s o f a ju d ic ia l  

1406 US 450]
proceed ing

. . . sh a l l  be g iven  in ev idence ,
o r in a n y  m anne r used a g a in s t  h im  
. . . in an y  cou r t  o f  th e  Un ited  
S ta te s  . . . ,” *7 N o tw i th s ta n d in g  
a g r a n t  o f im m un it y  and o rd e r  to 
t e s t i f y  u n de r the re v ise d  1868 Ac t , 
the  w i tn e s s ,  a s s e r t in g  h is p r iv i le g e  
a g a in s t  compu lso ry  se l f- in c r im in a ­
t ion , r e fu se d  to t e s t i f y  be fo re  a fe d ­
e ra l g ran d  j u r y ,  l i e  w as conse­
q u e n t ly  a d ju d g e d  in con tem p t o f 
court.** On appeal, t h i s  C ou r t  con­
s t r u e d  the  s t a tu te  as a f fo rd in g  a w i t ­
ness p ro tec t ion on ly a g a in s t  th e  use 
o f  th e  specific te s t im ony compelled 
f rom  h im  unde r the g r a n t  o f im ­
m un i t y .  T h is  con s tru c t ion  mean t 
t h a t  th e  s t a tu t e  "cou ld  not, and 
wou ld  not, p reven t the  use o f  h is  
te s t im on y  to search ou t o th e r  t e s t i ­
mony to be used in ev idence  a g a in s t  
h im . ’’*® S ince the r e v i s e s  (868 A c t ,

w a s introduce 
who u rged  tk 
In t e r s t a t e  Co 
im poss ib le  in 
f e c t iv e  imm 
b i l l ,  w h ich  b  
T e s t im on v  £ 
d r a f t e d  spe< 
broad langu f 
fo r th  above, 
moved the 
in c r im in a t io i 
In t e r s t a t e  ( 
and provided 
"no person 
su b je c te d  to 
tu r e  fo r  o r p 
ac t ion , matt 
w h ich  he n 
ev idence , do

31. Counsel. 
1892. Sonntoi 
bill on Jan.Vi

32. 28 Cork
33. Act y  

443, repealed! 
trol Act of P 
84 Stat 931,'

34. See the 
28 Cong R 
gressmun Wji 
the House.'f 
Shapiro v Un 
and n. 36, ST. 
S Ct 1376 (l!

35. Ullman 
al 438, 100 L 
Shapiro v Ur
E<t, « t  179
exception. S 
b'S, at 571 
CIO, 6U 
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** R4 138, 1 
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^«mmissioa

the
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25. Sec Piccirillo v New York, 400 US 
518, 27 L Ed 2d 596, 91 S Ct 520 (1971).

26. 15 Stat 37.
27. See Counselwrn v Hitchcock, supra, 

at 500, 35 L Ed at 1113.
28. In re Counselman, 44 F 268 (CC 

ND 111 1890).
29. Counselman v Hitchcock, supra, at 

564, 35 L Ed at 1114.



posal in n special report to the President, 
the Commission said:

“ We arc satisfied that our substitution 
o f immunity from use for immunity from 
prosecution meets constitutional require­
ments for overcoming the claim of privi­
lege. Immunity from use is tbe only con­
sequence flowing from a violation o f the 
individual's constitutional right to he pro­
tected from unreasonable searches and 
seizures, his constitutional right to coun­
sel, and his constitutional right not to he 
coerced into confessing. The proposed im­
munity is thus of the same scope as tlint 
frequently, even though unintentionally, 
conferred as the result o f constitutional 
violations by law enforcement officers." 
Second Interim Report of the National 
Commission on Reform of Federal Crim­
inal Laws, Mar 17, 10R9, Working Pa­
pers of the Commission, 1446 (1970).
The Commission's recommendation was 
based in large part on a comprehensive 
study o f immunity und the relevant deci­
sions of this Court prepared for the Com­
mission by Prof. Robert G. Dixon, Jr., o f 
the George Washington University Law 
Center, and transmitted to the President 
with the recommendations o f the Com­
mission. See National Commission on 
Reform o f Federal Criminal Laws, Work­
ing Papers, 1405-1444 (1970).

37. See S Rep No 91 617, pp 51-56, 145 
(1909); HR Rep No 91-1549, p 42 (1970).
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[1 .7 .8 ] The s t a t u t e ’s e x p l ic i t  
p ro sc r ip t ion  o f the  use in  an y  c r im ­
ina l case  o f  " te s t im on y  o r othe i in ­
fo rm a t io n  compel led unde r the  o rd e r  
(or i.ny in fo rm a t io n  d i r e c t ly  o r in ­
d i r e c t ly  d e r iv e d  from  su ch  t e s t i ­
mony or o th e r  in fo rm a t io n ) ” is con­
sonan t w i th  F i f t h  Am endm en t 
s ta n d a rd s .  We hold t h a t  su ch  im ­
m un i t y  from use and d e r i v a t i v e  u se  
is  coex ten s ive  w i th  the scope o f  th e  
p r iv i le g e  a g a in s t  se l f- in c r im ina t ion , 
and th e re fo re  is  su ff ic ien t to compel 
te s t im on y  ove r a c la im  o f  th e  p r i v i ­
lege. W h i le  a g r a n t  o f im m u n i t y  
m u s t  a f fo rd  p ro tec t ion comm en­
su ra te  w i th  t h a t  a f fo rded b y  the  
p r iv i le g e , i t  need not he b roade r . 
T ran sa c t io n a l im m un it y ,  w h ich  ac ­
co rd s f u l l  im m u n i t y  from p ro secu ­
t ion fo r  the  offense to w h ich  the  
compelled te s t im on y  re la te s , a f fo rd s  
th e  w i tn e s s  con s id e rab ly  b roade r 
p ro tec t ion  than  does th e  F i f t h  
Am endm en t p r iv i le g e . The  p r i v i ­
lege has n eve r  been con s t ru ed  to 
mean t h a t  one who in vokes  i t  can ­
not s u b se q u e n t ly  be p ro secu ted . 
I t s  so le concern is to a f fo rd  p ro tec ­
tion a g a in s t  be in g  " fo rced  to g iv e  
te s t im on y  le ad in g  to the  in f l ic t ion  
o f 'pena lt ie s aff ixed to . . . c r im ­
ina l a c t s . ’ ” s* Im m u n i t y  f rom  the  
use o f compelled te s t im ony , a s w e l l 
a s ev idence  de r iv e d  d i r e c t ly  and 
in d i r e c t ly  th e re f rom , a f fo rd s  th i s  
p ro tec t ion . It p ro h ib i t s  th e  prose­
cu to r ia l  a u th o r i t ie s  from  u s in g  the  
compelled te s t im on y  in any  respec t , 
and i t  th e re fo re  in su re s  t h a t  th e  
te s t im on y  canno t lead to th e  in f l ic ­
t ion o f  c r im in a l p ena lt ie s  on the  
w itn e ss .

Our ho ld in g  is con s is ten t  w i th  the  
concep tua l b a s i s  o f Counse lm an . 
The  Counse lman s t a tu te ,  a s  con­

s t r u e d  b y  the Court , w a s  p la in ly  de­
f ic ien t in i t s  f a i lu r e  to 

[406 U S  454]

p ro h ib i t  the 
use a g a in s t  the  im m un ized  w i tn e s s  
o f  ev idence  de r ived  f rom  h is com ­
pelled te s t im ony . The C ou r t r e ­
pea ted ly  emphas ized th i s  de fic iency , 
no t in g  t h a t  the s t a tu t e :
"cou ld  not, and would not, p re ven t 
the  use o f  h is  te s t im ony  to sea rch  
ou t o th e r  te s t im ony  to he used in 
ev idence aga in s t  h im  o r h is  p rop ­
e r ty ,  in a c r im in a l p roceed ing . . . .” 
142 US, a t  564, 35 L  E d  a t  1114; 
th a t  i t :
"cou ld  not p reven t the  o b ta in in g  and 
the use o f  w itn e sse s and ev idence 
wh ich  shou ld  be a t t r ib u t a b le  d i r e c t ­
l y  to the  te s t im ony  he m ig h t  g ive  
unde r compuls ion , and on w h ic h  he 
m ig h t  he convicted , when o th e rw ise , 
and i f  he had re . used to an sw e r , he 
cou ld not po ss ib ly  have  been con­
v ic te d ,” ib id .;  
and th a t  i t :
“a f fo rd s  no protection a g a in s t  th a t  
use o f  compelled te s t im o n y  wh ich  
con s is t s  in g a in in g  th e re f rom  a 
know ledge o f the  d e ta i l s  o f a cr im e , 
and o f sources o f  in fo rm a t ion  wh ich 
m ay  supp ly  o lh e r  means o f con v ic t ­
ing the w itn e ss  or p a r t y .” 142 US, 
a t  586, 35 I. E d  a t  1122.
The b a s is  o f  the C ou r t ’s dec is ion was 
recogn ized in U l lm ann  v Un ited  
S ta te s , 350 US 422, 100 L  Ed  511, 
76 S C t 497 (1956), in wh ich  the 
Cou r t re i te ra te d  th a t  the Counse l­
man s t a t u t e  w a s in su f f ic ien t: 
“because the im m un i t y  g ran ted  was 
incomplete , in tha t i t  m e re ly  fo rbade 
the  use o f the te s t im ony  g iv en  and 
fa i le d  to p ro tec t a w i tn e ss  from  f u ­
tu re  p rosecu t ion based on knowledge 
and sources of in form ation obtained

38. U llm a n n  v  U n ited  S ta le s , 350 U S ,  L  E d  a t  752. See  K n ap p  v Sch w e itze r,

a t  438 -439, 100 L  Ed , a t  524, 525, q u o tin g  357 U S  371, 380, 2 L  E d  2d 1393, 1401, 73

B o y d  v U n ited  S la te s , 116 U S  a t  634, 29 S  C t  1302 (1958 ).

from  the eompi 
Id . , a t  437, 100 I  
(Em phas is  suppli'
See a lso A rnd s te ir  
US 71, 73, 65 L  Ec 
26 (1920). The 1 
Counse lman re l ie  
t ione rs

[406 U  

was uni
C ou r t ’s decis ion, s 
s ide red  b ind ing  a

In M urphy v Wi 
378 US 52, 12 L I 
1594 (1964), thi 
cons idered imnun 
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W a te r f r o n t  Com 
York  Harbor. A f  
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39. C f . The Suprei 

78 H a rv  L  R ev  179,2  

s im ila r  to the Count 
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594 -595, 40 L  Ed , 

H e n k e l, 201 U S ,  a t  

B ro w n  and H ale , he 
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p lan t the p riv ilege  a 

tion, as  th ey  provide 

prosecution "fo r  or 

tran saction , m atter  

w hich he m ay  test if'

. . . .”  161 U S ,  at 

201 U S ,  a t  66, 50 L  

is true o f  Sm ith  v 1 

137, 141, 146, 93 L  

69 S  C t  1000 (1919) 

M onia , 317 U S  424, 

379, 380, 63 S  C t 4( 

son v Su bvers ive  Ac  

382 U S  70, 15 I, E i  

(19 65 ), som e o f the 

urged upon us hy  

quoted. B u t  A lbert  

involved an iiu n u n  

held insufficient for  

use of evidence doriv 

f is s io n s  and the us 

* ’ °n s  as  an  “ ir.ve:

SO, 15 L  E d  2d at



t 2d 

de-

i h e
je ss
t»m-
re -

iic y ,

e n t
Tch

in

~op~

K A S T IG A R  v U N IT E D  S T A T E S  223
406 U S  441, 32 L  E d  

from  the compelled testim ony." 
Id . , at 437, 100 L  E d  a t  523, 524. 
(Em pha s is  supp lied .)
See a lso A rn d s te in  v  M cC a r th y , 254 
US 71, 73, 65 L  E d  138, 142, 41 S C t 
26 (1920). The b road  la n guage  in 
Counse lman re l ied upon b y  p e t i ­
t ione rs
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w as unnece ssa ry  to the 
C ou r t ’s decis ion , and canno t be con­
s ide red  b in d in g  a u th o r i t y .311

In  M u rp h y  v  W a te r f r o n t  Comm ’n, 
378 US 52, 12 L  E d  2d 678, 84 S Ct 
1594 (1964), the  C ou r t  c a r e fu l l y  
considered im m un i t y  from  use o f 
compelled te s t im on y  and ev idence 
d e r ived  th e re f rom . The  M u rph y  pe­
t i t io n e rs  were subpoenaed to t e s t i f y  
a t  a h e a r in g  conduc ted b y  the 
W a te r f r o n t  Comm iss ion  o f New  
York Harbor . A f t e r  r e f u s in g  to a n ­
sw e r  ce r ta in  q u e s t io n s  on the 
g round t h a t  the a n sw e r s  m ig h t  tend

39. C f . T he  Su p rem e  C o u rt, 1963 T erm , 

78 H u rv  L  R e v  179, 230 (1 9 6 4 ). L a n g u a g e  

s im ila r  to the C ounse lm an  d ictum  can be 

found in R ro w n  v  W n lk e r , 161 U S ,  a t  

594-595, 40 L  E d , a t  820, and H a le  v

H en ke l, 201 U S ,  a t  67, 50 L  E d , a t  662. 

B ro w n  and H a le , h o w ever, invo lved  s ta t ­

utes th a t w ere  c lea rly  sufficient to su p ­

p lan t the p r iv ileg e  a g a in s t  s e lf -in c r im in a ­

tion, as th ey  provided fu ll im m u n ity  from  

prosecution " fo r  or on accou nt o f a n y  

tran saction , m a tte r  o r  th in g , concern ing  

w hich  he m ay  tes tify , or produce evidence  

. . . .”  161 U S ,  a t  594, 40 L  E d  a t  820; 

201 U S ,  a t  66, 50 I . E d  a t  6G2. T h e  sam e  

is true o f Sm ith  v U n ited  S ta te s , 337 U S  

137, 141, 146, 93 L  E d  1264, 1268, 1271, 

69 S  C t  1000 (19 49 ), and U n ited  S ta te s  v 

M o nia , 317 U S  424, 425, 428, 87 L  E d  376, 

379, 380, 63 S  C t  409 (1 9 4 3 ). In  A lb e r t ­

son v Su b vers ive  A c t iv it ie s  C on tro l B oard , 

382 U S  70, 15 L  E d  2d 165, 86 S  O t  194

(1 9 6 5 ), som e o f  the C ounse lm an  lan g u a g e  

urged upon us by p e tition ers  w as  a g a in  

quoted. B u t  A lb e rtso n , lik e  C ounselm an , 

involved an im m u n ity  s ta tu te  th a t w as  

held insufficient fo r fa ilu re  to p roh ib it the  

use o f evidence derived from  com pelled a d ­

m issions and the use o f com pelled ad m is ­

sions as an  “ in v e s tig a to ry  lea d ."  Id ., 

a t  80, 15 L  E d  2d a t  172.

2d 212, 92 S  C t  1653 

to in c r im in a te  them , p e t i t ion e rs  
w e re  g ran ted  im m un i t y  
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f rom  prose ­
cu t ion  unde r th e  law's o f  New  Je r se y  
and N ew  Y o rk .40 'They con tinued to 
r e fu s e  to t e s t i f y ,  however , on the  
g round  t h a t  th e i r  an sw e rs  m ig h t  
tend  to in c r im in a te  them  unde r 
fe d e ra l law , to wh ich  the im m u n i t y  
d id  no t p u rpo r t  to ex tend . T he y  
were a d ju d g e d  in c iv i l  con tempt, 
and th a t  ju d gm e n t  w a s  aff irmed b y  
the  N ew  Je r se y  Supreme Cou r t .41

The is sue  be fo re  the  Cou r t in 
M u rp h y  w a s  w he th e r  New Je r se y  
and N ew  Y o rk  could compel the  w i t ­
nesses , whom  thr S ta te s  had im ­
m un ized  from  piosecuc ion unde r 
th e i r  law s , to  g ive  te s t im ony  th a t  
m ig h t  then be used to conv ic t  them  
o f a fede ra l c r ime . Since N ew  
J e r se y  and N ew  Y o rk  had no t p u r ­
ported to con fe r im m un it y  from  
fe d e ra l prosecu t ion , the Cou r t w a s

In  A d am s  v M a ry lan d , 347 U S  179, 182, 

98 L  E d  608, 612, 74 S  C t  442 (1 9 5 4 ), and  

in U n ite d  S ta te s  v  M u rdock , 284 U S  141, 

149, 76 L  E d  210, 213, 52 S  C t  63, 82 A L R  

1376 (1 9 3 1 ), the Counselm an  d ictum  w as  

re ferred  to as  th e  princip le  of Counselm an . 

T h e  re feren ces w ere  in the co n te x t o f  

an c illa ry  po in ts not essentia l to the d ec i­

sions o f the C o u rt. T he A d am s C o u rt did 

note, how ever, th a t th e  F if th  A m e n d m en t  

p riv ileg e  proh ib its  the "u s e "  o f com pelled  

s e lf -in c r im in a to ry  testim ony. 347 U S ,  a t  

181, 98 L  E d  a t  612. In  any  even t, the  

C o u rt in U l lm a r n  v U n ited  S ta te s , 350 

U S ,  a t  436 -437, 100 L  Ed , a t  523, 524, 

53 A L R 2 d  1008, recognized th a t the  

ra tio n a le  o f Counselm an  w as  th a t the  

C ounselm an  s ta tu te  w as  insufficient fo r  

fa ilu re  to p roh ib it the use o f evidence  

derived  from  com pelled testim ony. See  

a lso  A rn d ste in  v M c C a rth y , 254 U S ,  a t  

73, G5 L  E d , a t  142.

40. T he W a te r f ro n t  Com m ission  o f N e w  

Y o rk  H a rb o r  is a b is ta te  body estab lished  

under an  in te rs ta te  com pact approved  by  

C ongress. 67 S t a t  541.

41. In  re W a te r f ro n t  C o m m ’n o f N .  Y .  

H a rb o r , 39 N J  436, 189 A2d 36 (1 9 6 3 ).
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faced  w i th  the  ques t ion  w h a t  l im i t a ­
t ion s th e  F i f t h  Am endm en t ; riv i- 
lege imposed on the  p ro secu to r ia l 
powers o f  the  Fede ra l G ove rnm en t , 
a non im m un iz in g  so ve re ign . A f t e r  
u n d e r ta k in g  an exam ina t ion  o f the  
po lic ies and purposes o f the p r i v i ­
lege, th e  C ou r t o ve r tu rn ed  the  ru le  
th a t  one ju r i s d i c t io n  w i th in  ou r 
fede ra l s t r u c tu r e  may compel a w i t ­
ness to  g ive  te s t im on y  w h ich  cou ld 
be used to conv ic t  h im  o f a c r im e  in 
a no th e r  ju r isd ic t io n .*2 The C ou r t  
he ld t h a t  the p r iv i le g e  p ro tec ts  s t a te  
w i tn e s s e s  a g a in s t  in c r im in a t io n  un ­
d e r  fe d e ra l a s well as s t a te  law , and 
fe d e ra l w i tn e s s e s  a g a in s t  in c r im in a ­
tion

r 406 U S  457] 

unde r s t a te  as well a s fe d e ra l 
law . A pp ly in g  th is  p r inc ip le  to the  
s t a te  im m u n i t y  leg is la t ion  be fo re  it ,  
the  Cou r t he ld the  co n s t i tu t io n a l 
ru le  to be th a t :
“ [ A ]  s t a te  w itn e s s  m ay not be 
compelled to g iv e  te s t im on y  wh ich 
m ay  be in c r im in a t in g  unde r fe d e ra l 
law  un le ss the  compelled t e s t i ­
mony and i t s  f r u i t s  cannot be 
used in  an y  m anne r b y  f e d ­
e ra l offic ia ls in connection w i th  a 
c r im in a l p rosecu t ion a g a in s t  h im . 
W e conc lude, moreover, t h a t  in o rde r  
to imp lem en t th i s  c o n s t i tu t io n a l ru le  
and accommodate the  in te re s t s  o f  
th e  S ta te  and Fede ra l G ove rnm en t

32 L  E d  2d

ir. i n v e s t ig a t in g  and p rosecu t ing 
c r im e , the  F ed e ra l Government 
m u s t  be p roh ib i ted  f rom  m ak in g  
an y  such  use o f  compelled te s t im ony 
and i t s  f r u i t s . ”*3 378 US, a t  79, 12 
L  E d  2d a t 695.
The Cou r t emphas ized  t h a t  th i s  ru le  
l e f t  the s ta te  w i tn e s s  and the  F e d ­
e ra l Gove rnm en t, a g a in s t  wh ich  the 
w i tn e s s  had  im m u n i t y  on ly  from  the 
use o f  th e  compelled te s t im ony  and 
ev idence  de r iv ed  th e re f rom , " in  su b ­
s t a n t i a l l y  the sam e posit ion as i f  
the w i tn e s s  had c la im ed h is  p r iv i lege  
in the absence o f  a s t a te  g r an t  of 
im m u n i t y .” Ib id .

I *1 I t  is t r u e  th a t  in M urphy 
th e  C ou r t  w as not p resen ted w ith  
the p rec ise  que s t io n  p resen ted by 
th i s  case , w h e th e r  a ju r i s d ic t io n  
se e k in g  to compel te s t im ony  m ay do 
so b y  g r a n t in g  on ly  use and deriva- 
t ive-use im m u n i t y ,  fo r  New Je rsey  
and N ew  Yo rk  had g ran ted  pe t i­
t io ne rs  t r an sa c t io n a l im m un ity . 
The Cou r t h e re to fo re  h a s  not 
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sq ua re ­
ly  con fron ted  t h i s  question,** be­
cau se  post-Counselman im m un ity  
s t a t u t e s  re a ch in g  the C ou r t e ither 
h a ve  fo l lowed th e  p a t te rn  o f the 
1893 A c t  in p ro v id in g  tran sac t iona l 
immunity ,** or h a ve  been found de-

U. S. S U P R E M E  COURT R EPO R TS

42. Reconsideration  o f the ru le  th a t  the  

F i f th  A m en d m en t p riv ilege  does not p ro ­

te c t a  w itness in one ju risd ic tion  a g a in s t  

b e in g  com pelled to g ive  testim on y  th a t  

could be used to convict h im  in an o th er  

ju r isd ic tio n  w as  m ade necessary  by  the  

decision  in M a llo y  v H o g a n , 378 U S  1, 12 

L  E d  2d 653, 84 S  C t  1489 (1 9 6 4 ), in w h ich  

the C o u r t  held th e  F if th  A m e n d m en t p r iv ­

ile g e  app licab le  to the S ta te s  th rou gh  the  

F o u rte e n th  A m end m en t. M u rp h y  v  W a ­

te rfro n t C o m m ’n, 378 U S ,  a t  57, 12 L  E d  

2d, a t  682.

43. A t  th is po in t the C o u rt added th e  

fo llo w in g  note: “ Once a defen dan t dem on ­

s tra te s  th a t he h as  testified, under a sta te  

g r a n t  o f  im m u n ity , to m atte rs  re la ted  to  

the fed era l prosecution, the  fe d e ra l a u ­

th o rities  have  the burden o f  sh o w in g  th a t

th e ir  evidence is n o t ta in ted  by e s t a b l i s h ­
in g  th a t th ey  had a n  independent, leg iti­

m ate  source fo r the disputed evidence.’ 

Id ., a t  79 n. 18, 12 L  E d  2d a t  695. I f  

tra n sac tio n a l im m u n ity  had been deemed 

to be the  “ constitu tion al ru le ” there could 

be no federa l prosecution.

14. S e e , e. g ., C a lifo rn ia  v B yers , 402 U S  

424, 442 n. 3, 29 L E d  2d 9, 25, 91 S  C t  

1535 (19 71 ) (H a r la n ,  I., concurring  in 

ju d g m e n t ) ;  U n ited  S ta te s  v  Freed , 

101 U S  601, 606 n. 11, 28 L  Ed  

2d 356, 361, 91 S  C t  1112 (1971 ); 

P ic c ir illo  v  N e w  Y o rk , 400 U S  548, 27 

L  E d  2d 596, 91 S  C t  496 (1 9 7 1 ); Stevens  

v  M a rk s , 383 U S  234, 244 215, 15 L  Ed  2d 

724, 731, 732, SC S  C t  788 (1966 ).

15. E .  g ., M u rp h y  v W a te r fro n t  Com m  n, 

su p ra ; U llm an n  v U n ited  S ta te s , su p r*,



f ic ient f o r  f a i lu r e  to p roh ib i t  th e  
use o f a l l ev idence  de r iv ed  f rom  
compelled te s t im on y .46 B u t  both th e  
rea son in g  o f  th e  Court in M u rp h y  
and th e  r e s u l t  reached compel th e  
conc lus ion th a t  use and de r iva t iv e-  
use im m u n i t y  i s  co n s t i tu t io n a l ly  
su f f ic ien t to compel te s t im on y  o ve r  
a c la im  o f th e  p r iv i lege . S ince th e  
p r iv i le g e  is  f u l l y  app licab le and i t s  
scope is  th e  sam e w he th e r  in voked 
in a s t a t e  or in a fe d e ra l j u r i s d i c ­
tion ,47 th e  M u rp h y  conc lus ion t h a t  
a p roh ib i t io n  on use and d e r i v a t i v e  
use se cu re s  a w i tn e s s ’ F i f t h  Am end ­
m en t p r iv i le g e  a g a in s t  in f r in g em en t  
b y  the F ed e ra l G ove rnm en t demon­
s t r a te s  t h a t  im m un it y  f rom  use an d  
d e r i v a t i v e  use is  coex ten s ive  w i th  
the  scope o f th e  p r iv i lege . As th e  
M u rp h y  C ou r t  noted , im m un ity  f rom  
use and d e r i v a t i v e  use " le a v e s  th e  
w itn e ss  and the  F ede ra l G ove rnm en t 
in s u b s t a n t i a l l y  the same posit ion 
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as i f  th e  w i tn e s s  had c la im ed h i s  
p r iv i le g e ”41 in the  absence o f a g r a n t  
o f im m u n i t y .  The  M u rph y  C ou r t  
w a s  concerned so le ly  w i th  the d a n ­
g e r  o f in c r im in a t io n  unde r  fe d e ra l 
law , and  he ld th a t  im m un it y  f rom  
use and d e r i v a t i v e  use w as su f f ic ien t 
to d isp la ce  the  danger . T h is  pro-

K A S T IG A R  v  U N IT E D  S T A T E S  
406 U S  441, 32 L  E d  2d 212, 92 S  C t  1653

tec t ion  coex ten s ive  w i th  the  p r iv i ­
lege is the  degree o f  protection 
t h a t  the C on s t i tu t io n  requ ire s , and 
is  a l l  th a t  th e  C on s t i tu t io n  requ ire s  
even a ga in s t  th e  ju r i s d i c t io n  com­
pe l l in g  te s t im on y  by  g r a n t in g  im ­
m un i t y .49

4 o | A lth o ugh  an a n a ly s i s  o f 
p r io r  dec is ions and th e  purpose of 
the F i f t h  Am endm en t p r iv i le g e  in­
d ic a te s  th a t  use and de r iva t iv c-use  
im m un it y  is  coex ten s ive  w i th  the 
p r iv i le g e , we m u s t  cons ide r a dd i­
t iona l a rg um en ts  advanced  b y  pe­
t i t io n e rs  a g a in s t  the su ff ic iency of 
such  im m un ity .  We s t a r t  f rom  the 
p rem ise , repea ted ly  a ff irmed b y  th is  
Cour t , t h a t  an app rop r ia te ly  broad 
im m u n i t y  g r a n t  is  compat ib le  w ith  
the C ons t i tu t ion .

P e t i t io n e rs  a rg u e  t h a t  u se  and 
de r iva t ive-use  im m u n i t y  w i l l  not 
a d equa te ly  p ro tec t a w i tn e s s  from 
va r io u s  poss ib le  in c r im in a t in g  uses 
o f th e  compelled te s t im o n y :  for
examp le , the  p ro secu to r or o ther 
law  en fo rcem en t o ff ic ia ls m ay ob ta in  
leads , names o f w i tn e sse s , o r o the r 
in fo rm a t ion  not o th e rw ise  a va i la b le

Sm ith  v  U n ited  S ta te s , 337 U S  137, 

93 L  E d  1264, 69 S  C t  1000

(1 9 4 9 ); U n ite d  S ta te s  v M o n ia , 317 U S  

424, 87 L  E d  376, 63 S  C t  109 (1 9 4 3 ); H a le  

v Henkel, 201 U S  43, 50 L  Ed  652, 26 S  C t  

370 (1 9 0 6 ); Ja c k  v K an sas , 199 U S  372, 

50 L  E d  234, 26 S  C t  73 (1 9 0 5 ); B ro w n  v 

Walker, 161 U S  591, 40 L  E d  819, 16 S  C t  

644 (1 8 9 6 ). See  also n. 35, supra .

• 6. E. g ., A lb ertso n  v Su b vers ive  A c ­

tiv ities  C o n tro l R o ard , 382 U S ,  a t  80, 15 

U E d  2d, a t  172; A rndste in  v  M c C a rth y , 

254 U S ,  a t  73, 65 L  Ed , at 142.

47. In  M a llo y  v  H o g a n , 378 U S ,  a t  1 0 -  

•4, 12 L  E d  2d, a t  660, 661, the C o u rt  

held th a t  the sam e stan d ard s  w ou ld  

determ ine  the e x te n t  o r scope  

|J2 L Kd Jd]— is
o f

the p r iv ileg e  in s ta te  and in fed ­

e ra l proceedings, because the sam e sub­

s tan tive  g u a ra n tee  o f the B ill  o f R ig h ts  

is invo lved. T h e  M u rp h y  C o u rt em pha ­

sized th at the scope of the  p r iv ileg e  is the 

sam e in stn te  and in fed era l proceedings. 

M u rp h y  v W a te r f r o n t  C o m m ’n, 378 U S ,  a t  

79, 12 L  E d  2d, a t  695.

48. Ib id .

49. A s  the C o u rt noted in G a rd n er  v 

B roderick , 392 U S ,  a t  276, 20 L E d  2d, 

a t  1085, ” [a ]n s w e r s  m a y  be com pelled  

regard less o f the p r iv ileg e  if th ere  is im ­

m un ity  from  federal and  s ta te  use 

of the com pelled  testim on y  or its 

fru its  in connection w ith  a  c rim in al 

prosecution  a g a in s t  the person te s tify in g ."

* ~w>,
m u *.'f* 'o«" r

_________
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t h a t  m ig h t  r e s u l t  in a p rosecu t ion . 
I t  w i l l  be d i f f icu lt  and perhaps im ­
poss ib le , th e  a rg um en t  goes, to 
i d e n t i f y ,  b y  te s t im on y  or cross- 
exam ina t ion , the  su b t le  w a y s  in 
wh ich  the  compelled te s t im ony  m ay 
d i s a d v a n ta g e  a w i tn e ss , e spec ia l ly  
in th e  ju r i s d i c t io n  g r a n t in g  the  
im m un ity .

T h is  a rg um en t  presupposes t h a t  
th e  s t a tu te ' s  p roh ib i t ion  

[ 106 l ! S  400]

w i l l  prove
imposs ib le  to en force . The s t a tu t e  
p rov ide s a sw eep ing  p ro sc r ip t ion  o f 
any use, d i r e c t  o r ind ire c t ,  o f  the 
compelled te s t im on y  and an y  in fo r ­
mation de r iv e d  th e re f rom :
" [ N ] o  te s t im on y  or o the r in fo rm a ­
tion compelled u nde r  the o rde r (or 
any in fo rm a t io n  d i r e c t ly  or in d i r e c t ­
l y  d e r iv ed  from  such te s t im ony  or 
o th e r  in fo rm a t ion )  m ay  be used 
a g a in s t  the  w i tn e s s  in any c r im in a l 
case . . . .” 18 USC § 6002.
T h is  to ta l  p roh ib i t ion  on use p ro ­
v id es a comprehens ive  sa fe g u a rd , 
b a r r in g  th e  use o f compelled t e s t i ­
mony as an " in v e s t ig a to r y  le ad ,” '10 
and a lso  b a r r in g  the use o f any  e v i ­
dence ob ta ined by  fo cu s in g  in v e s t i ­
ga t ion  on a w i tn e s s  a s a r e s u l t  o f 
h is  compel led d isc lo su re s .

I l l ,  i s  1 A person accorded th i s  
im m u n i t y  unde r  18 USC § 6002, and 
su b se q u en t ly  p rosecu ted , is not de ­
pendent fo r  the p re se rva t ion  o f  h is  
r ig h t s  upon the in t e g r i t y  and good 
f a i th  o f  th e  p ro secu t in g  au tho r i t ie s . 
A s s ta te d  in M u rp h y :

la ted  to the fe d e ra l p rosecu t ion , the 
fede ra l a u th o r i t ie s  h a ve  th e  burden 
o f  sh ow in g  t h a t  t h e i r  e v idence  is 
not ta in te d  by  e s ta b l i s h in g  t h a t  th ey  
had an independen t, le g i t im a te  
source fo r  th e  d isp u ted  ev idence .” 
378 US, a t  79 n. 18, 12 L  E d  2d a t  
695.
Th is  bu rden  o f  proof, i h ieh we re ­
affirm as approp r ia te , is not l im ite d  
to a nega t ion  o f  t a i n t ;  r a th e r ,  it im ­
poses on the p rosecu t ion  the a f f i rm a ­
t i v e  d u t y  to p rove t h a t  th e  evidence 
i t  proposes to use is  d e r iv e d  from  a 
le g i t im a te  sou rce  w ho l ly  independ­
en t o f the compelled te s t im ony .

r 406 U S  461]

Th is  is v e r y  s u b s t a n t ia l  p ro tec­
tion,*1 com m en su ra te  w i th  t h a t  re­
s u l t in g  from  in vo k in g  th e  p r iv i le g e  
i t se l f .  The p r iv i le g e  a s s u re s  th a t  u 
c it izen  is not compel led to in c r im i­
nate h im se l f  b y  h is  own te s t im ony . 
I t  u s u a l ly  opera te s to a l low  a c it izen  
to renn .in  s i len t when asked a que s ­
tion r e q u ir in g  an in c r im in a to r y  an ­
swer . T h is  s t a tu t e ,  w h ich  operates 
a f t e r  a w i tn e s s  has g iv en  in c r im in a ­
to ry  te s t im ony , a f fo rd s  the same 
protec t ion by a s s u r in g  th a t  the com­
pelled te s t im on y  can in no w ay  lead 
to the  in f l ic t ion  o f c r im in a l  pena lt ies . 
The s t a tu te ,  l ik e  the F i f t h  Amend­
ment, g r a n t s  n e i th e r  pardon nor 
am ne s ty . Ro th  the s t a tu t e  and the 
F i f t h  Am endm en t a l low  the gove rn ­
ment to p rosecu te  u s in g  evidence 
from le g i t im a te  independen t sources.

"Once a d e fen dan t d em on s tra te s  
th a t  he h a s  te s t i f ied , unde r a s t a te  
g r a n t  o f  im m un it y ,  to m a t te r s  r e ­

M 31 The s t a t u t o r y  p rosc r ip t ion  is 
ana logous to t h e  F i f t h  A m e n d m e n t  

re qu irem en t in cases o f  coerced con­
fessions.** A coerced confess ion , as

50. Sue, e. p., A lbertso n  v  Su bvers ive  

A c tiv it ie s  C o n tro l R o ard , 382 U S ,  a t  80, 

15 L  E d  2d, a t  172.

51. S e e  M u rp h y  v W a te r f ro n t  C o m m ’n, 

378 U S ,  a t  102-104, 12 L  Ed  2d, a t  7 08 - 

710 (W h ile ,  J . ,  c o n c u rr in g ).

52. A d am s  v M a ry la n d , 347 U S ,  a t  181, 

98 L  E d , a t  612; B ra in  v U n ited  S ta tes , 

108 U S  532, 542, 42 L  E d  508, 573, 18 

S  C t  183 (18 97 ).

re vea l in g  o f 1 
in exchange l 
in is s ib le  in f 
does not bai 
over, a de fe r 
c r im in a t in g  
ta ined th rou j 
m ay be in a s 
th an  a deft 
F i f t h  Amer 
sion c la im , 
unde r th is  s 
th a t  he test 
im m un ity  in 
gove rnm en t 
p rov ing  that 
proposes to

le g i t im a te  
On the other 
ing a coerccc 
the F i f t h  * 
preva i l  in t 
be fo re  h is  < 
de r iv ed  fro  
sible.*4

There cai 
reason or pc

M r . Justi*
The  Sel

s a y s :  “ No 
compelled i 
bo a w itness 
no an sw e r t 
is such a v 
im m un ity  i

“A
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re v e a l in g  of le ad s as te s t im ony  g iven  Con s t i tu t io n  re q u ir e s
in exchange fo r  im m u n i t y .43 is  inad 
m is s ib le  in a c r im in a l  t r ia l ,  b u t  i t  
does not ba r p rosecu t ion .44 More ­
over, a d e fendan t a g a in s t  whom in ­
c r im in a t in g  ev idence  h a s  been ob­
ta ined th rough  a g ran t  o f  im m un i t y  
m ay  be in a s t ro n g e r  posit ion a t  t r ia l  
th an  a d e fen dan t who a s s e r t s  a 
F i f t h  Am endm en t eoerced-confes- 
sion c la im . One ra is in g  a c la im  
unde r th i s  s t a t u t e  need on ly  show 
th a t  he test i f ied unde r a g r a n t  of 
im m u n i t y  in o rde r to s h i f t  to the  
go ve rnm en t l l i e  heavy bu rden  o f 
p ro v in g  th a t  a ll o f  (he ev idence i t  
proposes to use was de r iv ed  from  

1106 U S  462'J 

le g i t im a te  independen t sou rce s .44 
On (he o th e r  hand , a d e fen dan t r a i s ­
in g  a coereed-eonfession c la im  under 
the  F i f t h  Amendmen t m u s t  f i r s t  
p re va i l  in a vo lu n ta r in e s s  h e a r in g  
be fo re  h is  con fess ion  and ev idence 
de r iv e d  from i t  become in a dm is ­
s ib le .40

The re  can be no ju s t i f ic a t io n  in 
reason o r policy fo r  ho ld ing  th a t  the

an am ne s ty  
g r a n t  whe re , a c t in g  p u r s u a n t  to 
s t a tu t e  and a ccompany ing  sa fe ­
g ua rd s , te s t im on y  is  compelled in 
exchange fo r  im m u n i t y  from  use 
and d e r iv a t iv e  use when no such 
am ne s ty  i s  re q u ir ed  w he re  th e  gov­
e rnmen t, a c t in g  w i th o u t  co lorab le 
r ig h t ,  coerces a d e fen dan t in to  in ­
c r im in a t in g  h im se lf .

111 We conc lude th a t  the  im m u ­
n i ty  p rov ided  b y  18 USC § G002 
leave s the w i tn e s s  and the  p rosecu­
to r ia l  a u th o r i t ie s  in su b s ta n t i i .  ly  
the  same pos i t ion  as i f  the w itn e ss  
had c la im ed the F i f t h  Amendmen t 
p r iv i le g e . The  im m un i t y  th e re fo re  
is coex ten s ive  w i th  the  p r iv i le g e  and 
su ffices to su pp lan t  i t .  The j u d g ­
m en t o f the  C ou r t  o f  Appea ls fo r 
the N in th  C i r c u i t  a c co rd in g ly  is

Aff irmed.
M r . J u s t ic e  B rennan  and M r. J u s ­

t ice R e h n q u is l  took no p a r t  in the 
cons ide ra t ion  o r dec is ion o f  th is
case.

SEPARATE OPINIONS

M r. Ju s t ic e  D oug la s , d i s s e n t in g .
The Se lf- In cr im ina t ion  C lause  

s a y s .  "N o  person . . . sha l l be 
compelled in an y  c r im in a l case to 
be a w i tn e s s  a g a in s t  h im se l f . "  I see 
no an sw e r  to the  propos it ion t h a t  he 
is such a w i tn e s s  when  on ly " u s e ” 
im m u n i t y  is g ran te d .

53. A s  M r . Ju s tice  W h ite , c o n c u r rn g  in  

M u rp h y , pointed o u t:

“ A  coerced confession is as re v e a lin g  o f  

leads as testim ony g iven  in e xch a n g e  for  

im m u n ity  and indeed is excluded in p a rt  

because it is com pelled incrim in atio n  in 

vio la tio n  o f the p r iv ileg e . M a llo y  v H o ­

g a n  [378 U S  1, 7 8, 12 L  Ed  2d 653, 6 5 8 - 

660, 84 S  C t  1 48 9 ]; Sp an o  v  N e w  Y o rk ,  

360 U S  315, 3 L  E d  2d 1265, 79 S  C t  1202; 

B r a m  v  U n ited  S ta te s , 168 U S  532, 42

M y v iew s on the  que s t io n  o f  the 
scope o f im m u n i t y  t h a t  is necessa ry 
to fo rce a w i tn e s s  to g iv e  up h is  
gua ran tee

(406 U S  163] 

a g a in s t  sc ' f- in c r im ina t ion  
conta ined in the  F i f t h  Amendmen t 
a re  so we l l known , see U l lm ann  v 
Un ited  S ta te s , 350 US 422, 410, 100

L  E d  508, 18 S  C t  183," 378 U S ,  a t  103, 

12 L  E d  2d a t  709.

54. Ja ck so n  v Denno, 378 U S  368, 12 

L  E d  2d 908, 84 S  C t  1774, 1 A I .R 3 d  1205 

(19 64 ).

55. Se e  su p ra , a t  460, 32 L  E d  2d, a t  226; 

B r ie f  for the U n ited  S ta te s  37; C f . C h ap ­

m an v C a lifo rn ia , 3S6 U S  18, 17 L  E d  

2d 705, 87 S  C t 824, 24 A L R 3 d  1065 (1967 ).

56. Ja c k so n  v T enno , su pra .
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L  E d  511, 525, 76 S C t 497, 53 A L R  
2d 1008 (d is se n t in g ) ,  and P ie c ir i l lo  
v  N ew  Yo rk , 400 US 548, 549, 27 
L  E d  2d 596, 598, 91 S C t 520 (d i s ­
s e n t in g ; ,  that, I  need not w r i te  a t  
leng th .

In  Counse’man v H itch cock , 142 
US 547, 586, 35 L  E d  1110, 1122, 
12 S Ct 195, the Court adop ted the  
t r an sa c t io n a l im m un it y  t e s t :  “ In
v iew  o f  the  c o n s t i tu t io n a l p rov is ion , 
a s t a tu to r y  enac tm en t , to be v a l id ,  
m u s t  a f fo rd  abso lu te  im m un i t y  
a g a in s t  f u t u r e  prosecu t ion fo r  the  
offense to w h ich  th e  que s t io n  r e ­
la te s .” Id . , a t  586, 35 L  E d  a t  1122. 
In P rown  v  W a lk e r , 161 US 591, 
40 L  E d  819, 16 S C t 644, a case 
in vo lv in g  ano the r fe d e ra l p ro secu ­
t ion , the  im m un i t y  s t a t u t e  p rov ided 
th a t  th e  w i tn e s s  wou ld  be pro tec ted 
"on account o f  any t r an sa c t io n  . . . 
concern ing wh ich  he m ay t e s t i f y . "  
Td., t i t  594, 40 L  Ed  a t  820. The 
Cou r t held t h a t  th e  im m u n i t y  o f ­
fe re d  w as co te rm inous w i th  th e  
p r iv i le g e  and  th a t  the  w i tn e s s  cou ld 
th e re fo re  be compelled to t e s t i f y ,  a 
r u l in g  th a t  made " t r a n sa c t io n a l  im ­
m u n i t y ” p a r t  o f th e  f a b r ic  o f  o u r 
c o n s t i tu t io n a l law . U l lm ann  v 
U n i te d  S ta te s , sup ra , a t  438, 100 
L  E d  a t  524.

T h is  Court , however , a ppa ren t ly  
be l ie ve s  th a t  Counse lman and i t s  
p rogeny w ere  o ve r ru le d  su b  s i len t io  
in M u rph y  v  W a( - fron t Comm ’n, 
378 US 52, 12 L  E u  2d 678, 84 S C t 
1594. M u rph y  in vo lved  s t a te  w i t ­
nesses, g ran ted  t r an sa c t io n a l im m u ­
n i ty  unde r s t a t e  law , who re fu s e d  to 
t e s t i f y  fo r  f e a r  o f su b se q u en t  f e d ­
era l p rosecu t ion . W e he ld  th a t  the 
te s t im ony  in ques t ion  cou ld be com ­
pelled, b u t  t h a t  the F ed e ra l G ove rn ­
m en t wou ld be b a r r e d  from  u s in g  
any o f  the  te s t im on y , o r i t s  f r u i t s ,  

,in a su b se quen t fede ra l p rosecu t ion .

M u rp h y  o ve r ru le d , not Counse l­
man , b u t  F e ldm an  v  U n i ted  S ta te s , 
322 US 487, 88 L  E d  1408, 64 S C t 
1082, 154 A L R  982, w h ich  had he ld  
" t h a t  one ju r i s d i c t io n  w i th in  o u r  
fe d e ra l s t r u c t u r e  m ay compel a w i t ­
ne ss  to g ive  te s t im ony  w h ich  coi^d 
be u sed  to conv ic t  h im  o f a c r im e  
in ano th e r  ju r i s d i c t io n ."  M u rp h y  
v W a te r f r o n t  Comm’n, sup ra , a t  77, 
12 L  E d  2d a t 694. B u t  Counse lman , 

f406 U S  464] 

as the  M u rph y  Cou r t recogn ized , 
" s a id  no th in g  abou t th e  prob lem 
o f in c r im in a t io n  unde r  th e  law  
o f  a no th e r  so ve re ign .” Id . , a t  72, 
12 L  E d  2d a t  691. T h a t  prob lem 
is  one o f  fe d e ra l i sm , as to re qu ire  
t r a n sa c t io n a l im m un i t y  be tween j u ­
r i s d ic t io n s  m ig h t  " d e p r iv e  a s ta te  
o f  the  r i g h t  to prosecu te  a v io la t ion  
o f  i t s  c r im in a l  law  on the b a s is  o f  
ano the r s t a te ’s  g r a n t  o f  im m un it y  
[ a  r e s u l t  w h ic h ]  w ou ld  be g ra v e ly  
in de roga t ion  o f  i t s  so ve re ig n ty  and  
o b s t r u c t i v e  o f  i t s  a dm in is t r a t io n  o f 
ju s t i c e . ” U n i ted  S ta te s  ex rel. C a ­
tena v E l ia s ,  419 F2d 40, 44 (CA3 
1971). Moreover, as M r . Ju s t ic e  
B rennan  has pointed ou t, the  th r e a t  
o f  f u t u r e  prosecu t ion " s u b s ta n t ia l  
when a  s in g le  ju r i s d i c t io n  bo th  
compels in c r im in a t in g  te s t im ony  
and b r in g s  a  la te r  p rosecu tion , 
m ay  fa d e  when the  ju r i s d ic t io n  
b r in g in g  the prosecu tion d i f fe rs  
from  th e  ju r i s d i c t io n  th a t  compelled 
the  te s t im on y . Concern over in ­
fo rm a l and unde tec ted  excn . ,2 o f 
in fo rm a t io n  is a lso co rre spond ing ly  
le s s  when two d i f fe re n t  ju r i s d i c ­
t io n s a re  in vo lved .” P iec ir i l lo  v 
N ew  Y o rk , 400 US, a t  568, 27 L  Ed  
2d a t  609 (d is sen t in g ) .

None o f these fa c to r s  app ly when 
the  t h r e a t  o f p rosecu t ion is  from  the 
ju r i s d i c t io n  seek ing  to compel the 
te s t im o n y ,  wh ich  is  the s i tua t ion  
we faced in Counse lman , and which 
w e  face today . The ir re levance  of 
M u rp h y  to su ch  a s i tu a t io n  w as made 
c le a r  in A lbe r tson  v S ub ve r s ive  A c ­

t i v i t i e s  Control 
15 L  E d  2d 16 
wh ich  the  Court 
m un i t y  s ta tu te  
m easu re  up to 
fo r th  in Counsel 
no in te r ju r i s d  
p resen ted  them; 
no t even cited, 
proo f th a t Murp 
s ig n i f ic a n t ly  to 

1406

m an .1 SeeS fev i
234, 244-215; i( 
E d  2d 724, 731, 
S C t 788 (Harla 
d i s s e n t in g ) ; Ma 
son Case: Co
P r iv i le g e  Again; 
and the Govern 
fo rm at ion , 1966

I f ,  a s some ht 
of R igh ts  conta 
o f  modera t ion” 
and le g i s la t u r e  
co rd in g  10 the ir  
t ion , then today 
Se lf- Incr im ina t i 
F i f t h  Amemlmt 
s tandab le . But 
t r u e ,  s t a r t in g  
M a r s h a l l ’s  opini

1. In  A lb erts  

C on tro l Roard, 

86 S  C t  194, tl 

F if th  Am endm i 

m un ist reglstrti 

vers ive  A ctiv  

H'50, 64 S ta

the provision  

retrist ra n t’s | 
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t i v i t i e s  Control Board , 382 US 70, 
15 L  E d  2d 165, 86 S C t 194, in 
wh ich the  Court s t r u c k  down an im- 
m in i ty  s t a tu te  because i t  fa i le d  to 
m easu re  up to the  s ta n d a rd s  s e t  
fo r th  in Counse lman. In a sm u ch  as 
no in t e r ju r i s d ic t io n a l  p rob lem s 
p resen ted  them se lve s , M u rp h y  w as 
not even c ited . T h a t  i s  f u r t h e r  
p roof th a t M u rph y  w as no t th o u gh t  
s ig n i f ic a n t ly  to

1106 U S  4653

unde rcu t  Counse l­
m an .1 See S tevens v  M a rk s ,  383 US 
234, 244-245; id., a t 249-250, 15 L  
E d  2d 724, 731, 732, a t 734, 735, 86 
S C t 788 (Har lan , J., co n cu r r in g  and 
d i s s e n t i n g ) ; Mansfie ld , The  A lb e r t ­
son Case : Conflic t Between the
P r iv i le g e  A g a in s t  S e lf- In cr im ina t ion  
and the  Gove rnmen t’s Need fo r I n ­
fo rm a t ion , 1966 Sup Ct Rev 103, 164.

I f ,  a s some have though t , the B i l l  
o f  R ig h t s  conta ined on ly "counse ls  
o f  modera t ion” from  wh ich  co u r t s  
and le g is la tu r e s  could d e v ia te  ac ­
co rd in g  to th e ir  conscience o r d is c r e ­
t ion, then  to day ’s con trac t ion  o f the  
Se lf- In cr im ina t ion  C lause  o f th e  
F i f t h  Amendmen t wou ld  be u n d e r ­
s tandab le . B u t th a t  ha s no t been 
tru e , s t a r t in g  w ith  C h ie f  J u s t ic e  
M a r s h a l l ’s opinion in Un ited  S ta te s

1. In  A lbertso n  v Su b vers ive  A c tiv itie s  

C ontro l B o a rd , 382 U S  70, 15 L  E d  2d 165,

86 S  C t  194, the C o u rt w as  faced  w ith  a 

F if th  A m end m en t cha llenge  to  the C o m ­

m unist reg is tra tio n  provision o f the S u b ­

versive  A c tiv itie s  C on tro l A c t  o f  

1950, 64 S t a t  987. W e  held th a t

the  provision v io lated  the prospective  

re g is tra n t ’s p riv ilege  a g a in s t se lf ­

incrim in ation , and th at the re g is tra tio n  

provision w as  not saved by a so -ca lled  " im ­

m un ity  s ta tu te "  (§  4 ( f ) )  w h ich  prohib ited  

the introduction into evidence in an y  c r im ­

in a l prosecution o f the fa c t  o f reg is tra tio n  

under the A ct. The C o u rt’s an a ly s is  o f  

th is  im m un ity  provision rested solely on 

C o u n se lm an :

“ In  C ounselm an  v H itch cock , 142 U S  

547, [35 I -  Ed  1110, 12 S  C t  195,] decided  

in  1892, the C o urt held ‘ th a t no [ im m u ­

n ity ]  s ta tu te  w h ich  leaves  p a rty  or

v  B u r r ,
[406 U S  466]

25 F  Cas 38 (No. 14692e) 
(CC V a ) ,  w he re  he ru led  t h a t  th e  
reach o f  th e  F i f t h  Am endm en t w a s  
so broad as to m ake the  p r iv i le g e  
app l icab le  w hen  th e re  was a mere 
p o s s ib i l i t y  o f a c r im in a l ch a rge  be ­
in g  made.

The Cou r t sa id  in Hale v  Henke l, 
201 US 43, 67, 50 L  E d  652, 662, 26 
S C t 370, t h a t  “ i f  the  c r im in a l i t y  ha s 
a l re a d y  been taken  aw ay , the  
Am endm en t ceases to app ly .” In  
o th e r  w o rd s , th e  im m un i t y  g ran ted  
i s  a d equa te  i f  i t  opera tes a s a com­
p le te  pardon fo r  the offense. Rrown 
v  W a lk e r ,  161 US, a t  595, 40 L  Ed  
a t  820. T h a t is the  t r u e  m ea su re  o f 
th e  S e lf- In c r im ina t ion  C lause . A s 
M r . J u s t i c e  B rennan has s t a te d :  
” [U ] s e  im m u n i t y  l i t e r a l ly  m isse s  
h a l f  the  po in t o f  th e  p r iv i le g e , fo r  
i t  p e rm i ts  the  compu ls ion w i th o u t  
rem ov in g  the c r im in a l i t y .” Picci- 
r i l lo  v N ew  Y o rk , sup ra , a t  567, 27 
L  Ed  2d a t  609 (d is sen t in g ) .

A s  M r. J u s t i c e  B rennan h a s  a lso 
s a i d :

“T ran sa c t io n a l im m un ity  . . . 
p ro v ide s  th e  in d iv id u a l  w i th  an a s ­
su ran ce  t h a t  he is not t e s t i f y in g
w itn ess  su b ject to prosecution  a f te r  he a n ­

sw ers  the c r im in a t in g  question p u t to  him , 

can  have  th e  effect o f su p p lan tin g  the  

p riv ileg e  . . . and th a t such a s ta tu te  

is v a lid  on ly  if  i t  supplies *a com plete p ro ­

tection  from  all the perils  a g a in s t w hich  

the constitu tion al p roh ib ition  w as designed  

to g u ard  . . .’ by  afford ing  ‘absolute

im m u n ity  a g a in s t  fu tu re  prosecution for 

the offence to  w h ich  the question re la tes .’ 

Id ., a t  585 586, [35  L  E d  a t  1122.]. Meas­
ured by these standards, the im m u n ity  

g ra n ted  by  § 4 ( f )  is not com p lete ." 382 

U S ,  a t  80, 15 I , E d  2d a t  172. (E m p h a s is  

a d d ed .)

T h u s , the A lb e rtso n  C o u rt, w hich  could 

h ave  struck the s ta tu te  b y  em p loy in g  the  

te s t approved  to d ay , w en t w ell beyond, 

and m easured  the sta tu te  solely a g a in s t  

the m ore re s tr ic tiv e  s tand ards o f C ounse l­

m an .
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abou t m a t t e r s  fo r  w h ich  he m ay  
la te r  be prosecu ted . No ques t ion  
a r i s e s  o f  t r a c in g  the  use or non-use 
o f  in fo rm a t io n  g leaned from  the  w i t ­
n e ss ’ compel led te s t im ony . The  sole 
qu e s t io n  presen ted  to a co u r t  is 
w h e th e r  the su b sequen t prosecu t ion 
i s  re la te d  to the su b s tan ce  o f  the 
compelled te s t im ony . Both w i tn e s s  
and g o ve rnm en t know  p rec ise ly  
w he re  they  s tan d . Respect fo r  law  
i s  f u r th e re d  when the  in d i v i d u a l  
k now s h is  posit ion and is  not le f t  
su sp ic io u s  t h a t  a la te r  p rosecu t ion  
w a s  a c tu a l ly  the  f r u i t  o f h i s  com ­
pelled te s t im on y . ’’ 400 US, a t  568- 
569, 27 L  E d  2d a t  609 (d is se n t in g ) .

i t  stoops to  th e  end wh ich  we a u th o r ­
ize  to day .

I  w ou ld  adh e re  to Counse lman v  
H i tch co ck  and ho ld th a t  th i s  a t tem p t 
to d i lu t e  th e  Se lf- In cr im ina t ion  
C lause  i s  u n con s t i tu t io n a l .

M r . J u s t i c e  M a r sh a l l ,  d is sen t in g .

W hen  we a l low  the  p rosecu t ion  to 
o ffe r on ly  “ u s e ” im m un it y  we a l low  
i t  to g r a n t  f a r  le ss than  i t  h s taken  
aw a y . Fo r w h i le  th e  p r c j i s e  te s ­
t im on y  th a t  i s  compelled m ay  not 
be used , leads from  th a t  te s t im on y  
m ay

[ 106 U S  167] 

be pu rsued  and used to conv ic t  
the  w itness .* M y  v iew  is th a t  the 
f r am e r s  p u t it beyond the  power 
o f  Cong re ss  to compel anyone to con­
fe s s  h is  c r im es . The S e lf- In c r im in a ­
t ion  C lau se  c rea te s , a s  I have  sa id  
be fo re , “ the fe d e ra l ly  p ro tec ted r ig h t  
o f  s i len ce ,” m ak in g  i t  u n c o n s t i t u ­
t iona l to use a law  " to  p ry  open one’s 
l ip s and  m ake h im  a w i tn e s s  a g a in s t  
h im s e l f . ” U l lm ann  v  U n i te d  S ta te s , 
350 US, a t  446, 100 L  E d  a t  528 
( d is s e n t in g ) .  T h a t  is  indeed one o f 
th e  c h ie f  p rocedu ra l g u a ran te e s  in 
o u r  a c cu sa to r ia l  sy s tem . G ove rn ­
m en t a c t s  in an ignoble w a y  when

Today  the  C o u r t  ho lds th a t  the 
U n i te d  S ta te s  m a y  compel a w i tn e s s  
to g iv e  in c r im in a t in g  te s t im ony , 
a nd  s u b se q u e n t ly  p rosecu te h im  fo r  
c r im e s  to w h ich  th a t  te s t im ony re ­
la te s . I  canno t be l ie ve  the  F i f t h  
A m endm en t  p e rm i t s  th a t  re su l t ,  See 
P ie c i r i l lo  v N ew  Y o rk , 400 US 548, 
552, 27 L  E d  2d 596, 599, 91 S Ct 
520 (1971) (B rennan , J., d i s s e n t in g  
f rom  d i sm is s a l  o f  c e r t io ra r i) .

The  F i f t h  A m endm en t g iv e s  a 
w i tn e s s  an a b so lu te  r i g h t  to re s is t  
in te r ro g a t io n ,  i f  the te s t im ony 
so u g h t  w ou ld  tend to in c r im ina te  
h im . A g r a n t  o f  im m un it y  

[406  U S  468]

may
s t r ip  th e  w i tn e s s  o f  the  r ig h t  to 
re fu s e  to t e s t i f y ,  h u t  on ly i f  i t  is 
b ro ad  enough  to e l im ina te  a ll pos­
s i b i l i t y  t h a t  th e  te s t im ony  w i l l in 
fac t ope ra te  to in c r im in a te  h im . I t  
m u s t  p u t  h im  in p rec ise ly  the  same 
pos i t ion , vis-a-vis the gove rnmen t 
t h a t  h a s  compelled h is  test imony ,* 
a s  l ie  w ou ld  h a ve  been in had he re ­
ma ined s i le n t  in re l iance  on the 
p r iv i le g e .  U l lm ann  v U n ited  States, 
350 US 422, 100 L  E d  511, 76 S Ct 
497, 53 ALR2d 1008 (1956); Mc­
C a r th y  v  A rn d s te in ,  266 US 34, 69

2. A s  M r . Ju s t ic e  M a rsh a ll po in ts  out, 

post a t  469, 32 L  E d  2d a t  231, it is 

fu tile  to exp e c t th a t a  ban  on use o r  

d e r iv a tiv e  use com pelled testim on y  

can  be enforced .

I t  is a lso  possible th a t  use im m u n ity  

m ig h t a c tu a lly  h a v e  an adverse  'm p a c t on 

the a d m in is tra tio n  o f justice  ra th e r  th an  

prom ote  la w  enforcem ent. A  w itness  

m ig h t be lieve , w ith  good reason , th a t his  

“ im m u n ized ”  testim on y  w ill in ev itab ly  

lead  to a  fe lon y  conviction . U n d e r  such

c ircu m stan ces , r a th e r  th an  testify  and aid  

the in v e s tig a tio n , the w itness m ig h t de­

cide he w ou ld  be b e tte r  off rem ain in g  si­

len t even  if  he is ja iled  for co n tem p t  

* T h is  case  docs not, o f course, involve  

the ..pecial considerations th a t com e into 

p la y  w hen  the p rosecu tin g  governm ent is 
d ifferen t fro m  the governm ent th at has 

com pelled  the testim on y . See  M u rphy  v 

W a te r f r o n t  C o m m ’n, 378 U S  52, 12 L  Ed  

2d 678. 84 S  C t  1591 (1964 ).
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L E d  158, 45 S C t 16 (1924); Hale 
v H enke l , 201 US 43, 50 L  E d  652, 
26 S C t 370 (1906); B rown  v W a lk ­
er, 161 US 591, 40 L  E d  819, 16 S Ct 
644 (1896) ; Counse lman v  H i t c h ­
cock, 142 US 547, 35 L  E d  1110, 12 
S C t  195 (1892).

The  Cou r t recogn izes t h a t  an im ­
m un i t y  s t a t u t e  m u s t  be te s te d  b y  
th a t  s t an d a rd , th a t  the  re le v a n t  in ­
q u i r y  is  w he the r i t  " le a v e s  the  
w i tn e s s  and the p ro se cu to r ia l a u ­
th o r i t ie s  in s u b s ta n t ia l l y  the  same 
pos i t ion  as i f  the w i tn e s s  had c la im ed 
the F i f t h  Amendm en t p r iv i le g e .” 
A n te , a t  462, 32 L  E d  2d a t  227. I 
a ssum e , moreover, th a t  in th eo ry  
th a t  te s t  w ou ld  be met b y  a comple te 
ban  on the use o f the compelled te s­
t im ony , in c lu d in g  a l l  d e r i v a t iv e  use, 
how eve r remote and in d i re c t .  B u t 
I canno t agree th a t  a ban on use w i l l  
in p ra c t ice  be to ta l ,  i f  i t  rem a in s  
open fo r  the go ve rnm en t to conv ic t  
the  w i tn e s s  on the  b a s i s  o f  ev idence 
de r iv e d  from  a le g i t im a te  independ­
ent source . The C ou r t  a s s e r t s  th a t  
th e  w i tn e s s  is a d equa te ly  pro tec ted 
b y  a ru le  im pos ing on th e  go ve rn ­
m en t a h e a v y  bu rden  o f  proo f i f  i t  
wou ld  e s ta b l i s h  the independent 
ch a ra c te r  o f ev idence  to be used 
a g a in s t  the  w i tn e ss . B u t  in l i g h t  of 
the in e v i ta b le  u n c e r ta in t ie s  o f the 
fa c t- f ind ing process, see Spe ise r  v 
R an d a l l ,  357 US 513, 525, 2 L  E d  2d 
1460, 1472, 78 R C t 1332 (1958), a 
g r e a te r  m a rg in  o f p ro tec t ion  is re ­
q u ire d  in o rde r to p ro v ide  a re l iab le  
g ua ran te e  th a t  the w i tn e s s

[406 U S  469]

is in e x ­
a c t ly  the same posit ion a s  i f  he had 
not te s t i f ied . That m a rg in  can be 
p rov ided  on ly b y  im m u n i t y  f rom  
prosecu t ion fo r the o ffenses to w h ich  
the  te s t im ony  re la te s , i. e., t r a n s a c ­
t iona l im m un ity .

1 do not see how i t  can suffice 
m e re ly  to pu t the b u rd en  o f  p roo f on 
the gove rnm en t. F i r s t ,  c o n t r a r y  to 
the C ou r t ’s a sse r t ion , th e  C o u r t ’s

ru le  does leave  th e  w i tn e s s  "depend­
ent fo r the p re se rva t io n  o f  h i s  r i g h t s  
upon the  in t e g r i t y  and good f a i th  o f  
th e  p ro secu t in g  a u th o r i t ie s .” An te , 
a t  460, 32 L  E d  2d a t 226. Fo r th e  
in fo rm a t io n  re le v a n t  to th e  ques t ion 
o f  t a in t  i s  un iq u e ly  w i th in  the  
know ledge o f the  p ro secu t in g  a u ­
th o r i t ie s .  T h e y  a lone a re  in a pos i­
t ion to t race  the cha in s  o f  in fo rm a ­
t ion and in v e s t ig a t io n  t h a t  lead to 
the  ev idence to be used in a c r im in a l 
prosecu t ion . A w i tn e s s  who su spects 
th a t  h is  compelled te s t im ony  w a s  
used to deve lop a lead w i l l  be h a rd  
pressed indeed to f e r r e t  o u t  the e v i ­
dence nece ssa ry  to p rove i t .  And o f  
course i t  i s  no a n sw e r  to sa y  he need 
not prove it , fo r though the  C ou r t 
p u ts  th e  bu rden  o f  proo f on the g o v ­
e rnmen t , the  go ve rnm en t w i l l  have  
no d if f icu l ty  in m ee t ing  i t s  bu rden  by 
mere a s se r t io n  i f  th e  w i tn e s s  p ro ­
duces no co n t ra ry  ev idence . The  
good f a i th  o f  the p ro secu t in g  a u ­
th o r i t ie s  is th u s  the  sole sa fe g u a rd  
o f  the w i tn e s s ’ r ig h t s .  Second, even 
th e i r  good f a i t h  is no t a su ff ic ien t 
s a fe g u a rd . F o r  the pa th s  o f  in fo r ­
m ation th ro ugh  th e  in v e s t ig a t iv e  
b u re au c ra cy  m ay  well be long and 
w in d in g , and even a p ro secu to r a c t ­
in g  in the  b e s t  o f  fa i th  canno t be 
ce r ta in  th a t  somewhere  in the  
dep th s o f h is  in v e s t ig a t iv e  appara ­
tu s , o f ten  in c lu d in g  h un d re d s  o f em ­
ployees, th e re  w a s  no t some 
p roh ib i te d  use o f  the  compelled t e s ­
t im ony . C f. G ig l io  v  Un ited  S ta te s , 
405 US 150, 31 L  Ed  2d 104, 92 S C t 
763 (1972); San tobe llo  v N ew  Yo rk , 
401 US 257, 30 L  Ed  2d 427, 92 S C t 
495 (1971). The Court today  se ts  
ou t a loose ne t to t r ap  ta in te d  e v i ­
dence and p re ven t i t s  u se  a g a in s t  
th e  w i tn e ss , b u t  i t  accep ts an in ­
to le rab ly  g r e a t  r i s k  th a t  ta in ted  e v i ­
dence w i l l  in fa c t  s l ip  th ro ugh  t h a t  
net.

I 106 U S  470]

In  m y  v iew  the Court t u r n s  reason 
on i t s  head when i t  compares a s t a t ­
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u to r y  g r a n t  o f  im m u n i t y  to  the 
“ im m u n i t y "  t h a t  i s  in a d v e r te n t ly  
con fe rred  by an un con s t i tu t io n a l in ­
te r ro g a t io n . The e x c lu s io n a ry  ru le  
o f  ev idence th a t  app l ie s in th a t  
s i t u a t io n  has no th ing  w h a te v e r  to 
do w i th  th is  case. E v id en ce  ob­
ta in ed  th ro ugh  a coerc ive  in te r ro g a ­
tion , l ik e  ev idence ob ta ined  th ro u gh  
an i l le g a l search , i s  exc luded  a t 
t r i a l  because the C on s t i tu t io n  p ro ­
h ib i t s  such methods o f  g a th e r in g  
ev idence . The  e x c lu s io n a ry  ru le s  
p ro v id e  a p a r t ia l  and  in adequa te  
rem edy to some v ic t im s  o f  i l le g a l 
po lice conduct , and a s im i l a r l y  p a r ­
t ia l  a n d  inadequa te  d e te r r e n t  to 
po lice officers. An im m u n i t y  s t a t ­
ute , on the o ther h and , i s  much 
more am b i t io u s  th an  an y  e x c lu ­
s io n a r y  ru le . I t  does not m e re ly  
a t t em p t  to p rov ide  a rem edy  fo r  pa s t 
police m isconduct , w h ich  never 
shou ld  have  occurred . An im m u n i t y  
s t a t u t e  opera tes in ad van ce  o f the  
e ven t , and i t  a u th o r iz e s— even en­
cou rage s - in te rroga t ion t h a t  wou ld  
o th e rw is e  be p roh ib i ted  by  the  F i f t h  
Amendmen t . An im m u n i t y  s t a t u t e  
th u s  d i f fe r s  from an  e x c lu s io n a ry  
ru le  o f  ev idence in a t  le a s t  tw o  c r i t ­
ica l respec ts .

F i r s t ,  because an im m u n i t y  s t a t ­
u te  g i v e s  co n s t i tu t io n a l app rova l to 
the  r e s u l t in g  in te r ro g a t io n , the  g o v ­
e rnm en t is unde r an o b l ig a t io n  here 
to remove the d an ge r  o f in c r im in a ­
t ion  comp le te ly  and  a b so lu te ly ,  
w h e rea s  in the  case o f  th e  e x c lu ­
s io n a ry  ru le s  i t  m ay be su f f ic ien t to 
s l  ick! the  w i tn e ss  from  the  f r u i t s  
o f  th e  i l lega l search o r in te r ro g a t io n  
in a p a r t ia l  and re a so n ab ly  adequa te  
m anner . F o r  when i l le g a l police 
conduc t has occurred , the  exc lu s ion  
o f  ev idence does not p u rp o r t  to pu rg e  
the  conduct o f  i t s  u n con s t i tu t io n a l 
ch a ra c te r .  The co n s t i tu t io n a l v io la ­
t ion rem a in s , and m ay  p ro v id e  the  
b a s i s  fo r  o the r re l ie f , su ch  a s  a c iv i l  
ac t ion  fo r dam ages (see 42 USC §

1983 and B iven s v  S ix  A gen ts , 403 
US 388, 29 L  E d  2d 619, 91 S C t 1999 
(1971)), or a c r im in a l p rosecu t ion 
o f  the respons ib le

1106 U S  171]

officers (see 18 
USC §§ 241-242). The Con s t i tu t io n  
does not a u tho r ize  police officers to 
coerce con fess ions o r to in vade  
p r iv a cy  w ithou t cause , so long as no 
use is made o f  the ev idence  th e y  
obta in . B u t  th i s  Court h a s  he ld t h a t  
th e  Cons t i tu t ion  does a u th o r iz e  the  
go ve rnm en t to compel a w i tn e s s  to 
g iv e  po ten t ia l ly  in c r im in a t in g  t e s ­
t imony, so long a s  no in c r im in a t in g  
use is made o f  the r e s u l t in g  e v i ­
dence. Before th e  gove rnm en t p u t s  
i t s  seal o f approva l on such  an in ­
te rroga t ion , i t  m u s t  p rov ide  an a b ­
so lu te ly  re l ia b le  g u a ran tee  t h a t  if 
w i l l  not use th e  te s t im ony  in an y  
w ay  at a l l in a id  o f  p rosecu t ion ol 
th e  w itness . T h e  only w ay  to pro­
v id e  th a t  gua ran tee  is  to g iv e  the 
w i tn e s s  im m un ity  from  p rosecu t ion 
fo r  c r im es to wh ich  h is  te s t im ony  
re la tes .

Second, because  an im m un it y  s t a t ­
u te  opera tes in advance  o f  the in te r ­
rogat ion , th e re  is  room to re qu ire  
a broad g r a n t  o f  t ran sa c t io n a l im ­
m un i ty  w i th o u t  im pe r i l in g  la rg e  
num bers o f o th e rw ise  v a l id  conv ic ­
t ions. An ex c lu s io n a ry  ru le  comes 
in to  p la j i f t c r  the  in te r ro ga t io n  or 
search ha s  occu rred ; and  the  dec i­
sion to ques t ion  or to sea rch  is  o ften 
made in has te , unde r p re s su re , b y  
an officer who is  not a law ye r .  I f  an 
un con s t i tu t ion a l in te rroga t io n  or 
search were  he ld  to c rea te  t r an sa c ­
t iona l im m un it y ,  th a t  m ig h t  well be 
regarded  as an exce ss ive ly  h igh 
price to pay fo r  the “cons tab le ’s 
b lun de r .” An im m un i t y  ta tu te ,  on 
the o the r hand , c rea te s  a f r am e ­
work in wh ich the  p ro secu t in g  a t ­
torney can make a ca lm and reasoned 
decis ion w he the r  to compel te s­
t imony and su f fe r  the r e s u l t in g  ban

on prosecu tk 
t im ony .

F o r  both t 
to  me tha t 
m u s t  be tes 
more deman

An an not at 
ed in lieu o'

»$ ■ /! .■ '
•a- r£:
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K A S T IG A R  v  U N IT E D  STA TES  
406 U S  441, 32 L  E d  2d 212, 92 S  C t  1G53

on prosecu tion , or to fo rgo  the  t e s ­
t im ony .

Fo r both these rea son s i t  is  d e a r  
to me t h a t  an im m u n i t y  s t a t u t e  
m u s t  be  te s ted  b y  a s t a n d a rd  f a r  
more dem and ing  than  t h a t  appro ­

p r ia te  fo r  an ex c lu s iona ry  ru le  
fa sh ioned  to deal w i th  pa s t co n s t i tu ­
t io n a l v io la t ion s . M easu red  b y  that, 
s tan d a rd , the s t a tu te  approved today 
b y  the  Cou r t f a i l s  m ise rab ly . I

ED ITOR ’S NOTE
An annotation on "Adequacy, under Federal Constitution, of immunity grant­

ed in lieu of privilege against self-incrimination,” appears p 869, infra.

' ' ■ ■■
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♦WILLIAM M U RPH Y  and John Moody, Sr ., P e t i t ione rs ,
v

W A T E R FR O N T  COMM ISS ION  OF N E W  YORK  H ARBOR 
378 US 52, 12 L  ed 2d 678, 84 S C t 1594 

[N o . 138]
A rg u ed  March 5, 1964. Decided June  15, 1964.

SUMMARY

N o tw ith s ta n d in g  the g r a n t  o f im m un ity  unde r the law s o f New  Jersey 
and New  York , pe t it ioners , as w itn e sse s  be fo re the  W a te r f r o n t  Commission 
o f N ew  York  Harbor , re fu sed  to an swer ques t ion s on the g round th a t  the 
an sw e r s  m ig h t  ten d  to in c r im in a te  them  under fe d e ra l law , to which the 
g r a n t  o f im m u n i t y  d id  not pu rpo r t to ex tend . P e t i t io n e rs  were  thereupon 
he ld  in c iv i l  and c r im in a l con tempt o f court . The  N ew  Je r se y  Supreme 
Cou r t aff irmed th e  c iv i l  con tempt ju d gm en ts ,  ho ld ing  t h a t  a s ta te  may 
co n s t i tu t io n a l ly  compel a w itn e ss  to g ive  te s t im on y  wh ich  m ig h t  be used 
in a fede ra l prosecu tion a g a in s t  h im . (39 N J  436, 189 A2d 36.)

On c e r t io ra r i ,  the Un ited  S ta te s  Supreme Cou r t vaca ted  the ju d gm en t 
o f con tempt and remanded the cause in the N ew  Je rsey  Sup reme Court. 
I n  an  op in ion by G o ld b e r g , J. , exp re ss ing  the v iew s  o f five o f the ju s t ic e s , 
the Court, o v e r r u l in g  i t s  e a r l i e r  dec is ions to fhe con tra ry , held th a t  (1) 
the con s t i tu t io n a l p r iv i le g e  a ga in s t  se lf- in c r im ina t ion  p ro tec ts  a s la te  
w itn e ss  a g a in s t  in c r im in a t io n  unde r  fede ra l a s  we l l a s s ta te  la w ;  and (2) 
fhe fe d e ra l gove rnmen t i s  p roh ib i ted  from  m a k in g  any use o f test imony 
w h ich  the pe t i t ion ers  were compelled to g ive  a f t e r  g r a n t  of im m un it y  under 
the s ta te  law s . I t  w as a lso  held th a t  in the  l ig h t  o f  th is  development, 
th e  pe t i t ioners shou ld  be a fforded an oppo rtun ity  to an sw e r the questions.

B l a c k ,  J . , concurred in  the Cou r t ’s  opinion fo r  the reasons s ta ted  therein 
and  fo r  th e  reasons s ta ted  in  v a r io u s  sepa ra te  op in ions w r i t t e n  by him.

Harlan , J., jo ined by Clark , J., concurred on the basis that the rule 
th a t testimony compelled in a state proceeding over a w itness’ claim of 
the pr iv i lege aga ins t self-incrimination may not be used against the witness 
in federa l prosecution rests on the Court’s superv isory power over the 
adm in is tra t ion of federa l cr im ina l ju s t ice , ra ther than on constitutional 
grounds.

W h ite , J., jo ined by Stewart , J., also concurred, elaborating the view 
tha t the priv i lege against self-incrimination does not require absolute 
immun ity from prosecution in other ju r isd ic t ions .
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H E A D N O T E S  

Classified  to U . S . Su p rem e C o u rt D ig e s t , A n n o ta ted

Witnesses § 81 —  self- incrimination — 
waiver of priv i lege

1. A  w itness before an adm in is­
tra t ive  agency does not wa ive h is p r iv ­
ilege aga in st self- incrimination by 
expressly dec lin ing to assert i t  a t  the 
f irs t hearing or by assert ing in con­
tempt proceedings tha t the agency’s 
investigation constitu ted an un law fu l 
interference w ith innocent conduct, 
where a t later hearings the agency and 
the t r ia l  court recognized the w itne ss ’ 
r igh t to assert the priv i lege and more­
over the agency never ra ised the ques­
tion of wa iver in the t r ia l  court.

[See annotation reference 1]
Witnesses § 79 — self- incrimination — 

va l id i ty  of grant of immunity
2. A gran t of immunity from prose­

cution is va l id  only i f  i t  is  coextensive 
with the scope of the priv i lege aga in st 
self-incrimination.

[See annotation references 2, 3]
Witnesses §§72, 91 — self-incrimina- 

tion — facets of priv i lege
3. The constitu t ional priv i lege 

against self-incrimination has two 
primary in terre lated facets: the gov­
ernment may not use compulsion to 
e lic it se lf- incrinvnating statements 
and may not perm it the use in a 
criminal tr ia l of se lf- incrim inating 
statements e lic ited by compulsion.

W itnesses § 72 —  seif- incrim ination —  
danger of prosecution in another 
ju r isd ic t ion

4. The constitu t iona l p r iv i lege 
aga in st self- incrim ination protects a 
sta te w itness aga in s t incrim ination 
under federa l as we ll as sta te law and 
a federa l w itness aga in s t  inc r im ina­
tion under state as w e l l as federa l law .

[See annotation reference 4]
Courts §781; W itm-ses §72 — se l f ­

incr im ination - fede ra l s tand ­
a rds as contro l l ing

5. The a va i la b i l i t y  o f the federa l 
p r iv i lege aga in s t se lf- incrim ination to 
a w itness in a state inqu iry  is  to be 
determined accord ing to the same 
standard tha t is applicable in a federa l 
proceeding.
W itnesses § 79 — self- incrim ination 

— sta te  w itness — federa l prose­
cution

6. As a matter o f constitu t ional 
law-, a state w itness may not be com­
pelled to give testimony which may bo 
incr im inat ing under federa l law  un­
less the compelled testimony and i ts 
f r u i t s  cannot be used in any manner 
by federa l officials in connection w ith 
a cr im ina l prosecution aga in s t him.

[See annotation references 5-8]

A N N O T A T I O N  R E F E R E N C E S

1. W a iv e r  or loss o f priv ilege  a g a in s t  

se lf-incrim inntion , us regards person other  

than accused. 95 I ,  ed 354.

2. A dequacy o f im m unity  offered ns con ­

dition o f denial o f p riv ilege  a g a in s t se lf - 

incrim inntion. 53 A  L i t  2d 1030. See  also  

48 I. ed 800, 05 L  ed 138.

3. V a lid ity  and adequacy , as  a  m a tte r  of 

constitutional law , of federal s ta tu te  g ra n t ­

ing im m unity  in lieu o f priv ilege  a g a in s t  

self-incrim ination . 100 L  c-d 533, 5 L  ed 

2d 950.

4. A s  to the p re -e x is t in g  la w , see a n n o ­

tations in 59 A L R  895 and 82 A L R  1380, 

dealing  w ith  ‘‘P r iv ile g e  a g a in s t  s e lf -in -  

crim ination  as exten d in g  to d an g er of 

prosecution in .m other ju risd ic tion ,"

5. W a iv e r  o f p r iv ileg e  a g a in s t se lf -in ­

crim in ation  in exch an g e  fo r  Im m u n ity  from  

prosecution as b a rr in g  renssertion  o f p r iv ­

ilege  on account o f prosecution  in ano ther  

jurisd iction . 2 A L R 2 d  031.

0. P r iv ile g e  a g a in s t se lf-in crim in atio n  

as applicab le  to  tes tim o n y  th a t one hns 

been com pelled to g ive  in ano ther ju r is ­

diction. 154 A L R  991.

7. U se  in  subsequent, prosecution o f au lf- 

in crim in atin g  testim on y  g iven  w 'ithout in ­

vok ing  priv ilege , 5 A L R  2d 1404.

8. T estim ony  o f incrim in atin g  ch a ra c te r  

w hich  w itness w as  com pelled  tu g ive , by  

v irtu e  of im m u n ity  s ta tu te  or o therw ise , 

na adm issib le in a  prosecution o f the w it ­

ness fo r an  offense subsequently  com ­

m itted . 157 A L R  428.
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Witnesses § 9-1 —  federa l use of sta te 

w itness ’ testimony
7. Neither the testimony of a state 

w itness compelled under state immu­
n i ty  law  and incr im ina t ing under fed ­
era l law  nor the f ru i t s  o f such te s­
timony can be used by the federa l 
government in inves t iga t ing and 
prosecuting crime.

[See annotation references 5-8]
Ev idence § 419 — self-incrimination — 

s ta te  immunity — federa l use of 
testimony — burden of proof

8. Once a defendant demonstrates 
tha t he has testified, under a sta te 
gran t o f immunity, to matters re lated 
to h is federa l prosecution, the federa l 
government has the burden of show­
ing tha t i t s  evidence is not ta inted 
by es tab l ish ing  th a t  it had an inde­
pendent, leg it imate source for the d is ­
puted evidence.
W itnesses § 81 — s ta tu to ry  immunity 

—  effect
9. A w itness in a state invest igation

o f crime who, under state law, is 
granted immunity from prosecution 
may be compelled to answer questions 
inc r im ina t ing under federa l law, the 
federa l government being prohibited 
from making any use of such test i­
mony or i ts f r u i t  in a federa l prose­
cution.

[See annotation references 5-8]
Contempt §21 — purg ing —  change 

of re levant law
10. A w itness held in contempt of 

court fo r  h is re fu sa l to answer ques­
t ions in a sta te in qu iry  into crime 
w il l be afforded an opportunity to 
answer these questions where a t the 
time he re fused to answer he had a 
reasonable fear , based on a decision of 
the United States Supreme Court, that 
the federa l author it ie s m ight use his 
answers in connection with a federa l 
prosecution and therea fter the United 
States Supreme Court, overru l ing  its 
ea r l ie r decision, held tha t the federal 
government may make n > such use of 
the answers.

A P P E A R A N C E S  O F  C O U N S E L ,

Harold K rieger a rgued  the  caime fo r  pe t it ioners . 
W i l l iam  P. S ir ign ano  a rg u ed  the cause fo r respondent. 
B r ie f s  o f Counsel, p 1317, in f ra .

O P I N I O N  O F  T H E  C O U R T

• 1378 U S  53)

*Mr. Ju s t ic e  Go ldberg de l ive red  
th e  opinion of the  Court.

We have  held to day  tha t the F i f t h  
Am endm en t p r iv i le g e  a g a in s t  self- 
in c r im in a t ion  m u s t  be deemed fu l l y  
app licab le to the S ta te s  th ro ugh  the  
Fo u r te en th  Amendment. Ma l loy v  
Hogan, 378 US 1, 12 L  ed 2d 653, 84 
S Ct 1489. T h is  case  presen ts a r e ­
la ted  i s s u e :  w he th e r  one ju r i s d i c ­
t ion w i th in  ou r fe d e ra l s t r u c tu r e  
m ay  compel a w i tn e ss , whom it. h a s 
im mun ized  from  prosecu tion under 
i t s  law s , to g ive  te s t im ony  wh ich 
m ig h t  then be used to conv ic t h im  o f

a c r im e a g a in s t  ano th e r  such j u r i s ­
d ic t ion .1

Pe t i t io ne rs  were subpoenaed to 
t e s t i f y  a t  a h ea r in g  conducted b y  (lie 
W a te r f r o n t  Comm iss ion o f  New 
Yo rk  H arbo r concern ing a work stop­
page a t  the  Hoboken, New Je rsey , 
p iers . A f t e r  r e fu s in g  to respond to 
ce r ta in  que s t io n s  abou t the  stoppage 
on th e  g round  th a t  the  an sw e rs  
m ig h t  tend to in c r im in a te  (hem, pe­
t i t io n e rs  w ere  g ran te d  im m un ity  
from  p rosecu t ion unde r the law s  o f 
New  Je r se y  and  New  York .2 N o t­
w i th s ta n d in g  t in s  g r a n t  of immu-

1. S in ce  the p riv ilege  is now fu lly  ap p li­

cab le  to the S ta te  and to the F e d e ra l G o v ­

ernm ent, the bnsic issue is the sam e  

w h eth er th e  testim ony is com pelled by the  

F e d e ra l G overnm ent and used by  a S ta te ,

or com pelled by n S ta te  and  used by the  

Fe d e ra l G overnm ent.

2. The W n te r fro n t  Com m ission of Now  

Y o rk  H a rb o r  is a b istato  body established  

under an  in te rs ta te  com pact approved by 

Congress. 6V S t a t  541.



MURPHY v W ATERFRONT COMMISSION OF N EW  YORK GS1
373 U S  52. 12 L  c d  2d 078. S t  S  C t 1594

n i ty ,  th e y  s t i l l  re fu sed  to respond 
* [3 7 S  U S  54] 

to the  ques t ions on the  ’"ground t h a t  
the an swers m ig h t  tend to in c r im i­
nate them  unde r fede ra l law , to 
wh ich the g r a n t  o f im m un ity  d id  not 
pu rpo r t to ex tend . P e t i t ione rs  were  
thereupon he ld in  c iv i l  and c r im in a l 
contempt o f court . The N ew  Je rse y  
Supreme Court reversed th e  c r im in a l 
contempt convict ion on procedura l 
g rounds bu t , r e ly in g  on th i s  C ou r t ’s 
dec is ions in  Knapp v  Schwe itze r , 
357 US 371, 2 L  ed 2d 1393, 78 S Ct 
1302; Fe ldm an  v  Un ited S ta te s , 322 
US 487, 88 L  ed 1408, G4 S Ct 1082, 
154 A L R  982; and Un ited  S ta te s  v  
M urdock , 284 US 141, 70 L  cd 
210, 52 S C t 03, 82 A LR  1376, a f ­
f irmed the c iv i l  contempt ju d gm en t s  
on the  m er i ts .  The cou rt he ld th a t  
a S ta te  m ay con s t i tu t io n a l ly  compel 
a w i tn e s s  to  g iv e  te s t im ony  wh ich  
m ig h t  he used in  a fede ra l prosecu­
tion a ga in s t  h im .3 39 N J 436, 452- 
458, 189 A2d 36, 46-49.

S ince a g ran t  o f im m un it y  is va l id  
on ly i f  i t  is coextens ive w i th  the  

scope o f the  p r iv i lege  
trendnotc 2 a g a in s t  self- incrimina- 

tion , Counselman v 
H itchcock , 142 US 547, 35 L  ed 1110, 
12 S C t 195, we m u s t  now decide the 
fundam en ta l con s t i tu t iona l question 
of whe the r , a b sen t an im m un ity  p ro­
v is ion , one ju r is d ic t io n  in our f e d ­
eral s t r u c tu r e  may compel a w itn e ss  
to g iv e  te s t im ony  wh ich m ig h t  in ­
c r im ina te  h im  under the law s o f an ­
other ju r is d ic t io n . The an sw e r to

3. A t  a  prior hearing , petitioners bad

refused to answ er the questions, no t on 

the ground of se lf-incrim in ation , but on 

tln» ground th a t the Com m ission had no 

sta tu to ry  au th o rity  to investigate  the w ork  

stoppage because it  involved a labor d is­

pute over w hich the  N a tion a l L a b o r  g e la ­

tions h o ard  had  exclusive jurisd iction. 

This c la im  w as litiga ted  through the sta te  

courts and rejected, 35 N J  02, and this  

courts and rejected, 35 N .) (12, 171 A2d 295, 

and th is Court denied review , 368 U S  32, 7 

L  ed 2d 91, 82 S  C t 140. P etition ers

t h i s  ques t ion  m u s t  depend, o f  course, 
on w he th e r  such  an app lica t ion o f 
th e  p r iv i le g e  p romotes or d e fe a ts  i t s  
po lic ies and purposes.

* r378 U S  55]

* 1 . T h e  P o l i c i e s  o f  t h e  P r i v i l e g e .

The p r iv i le g e  a g a in s t  se lf- incr im i­
na t ion  “ re g is te r s  an im po r tan t  ad­
vance in  the  develop en t o f  our 
l i b e r t y— 'one o f  the  g r  .a t la n dm a rk s  
in m an ’s  s t r u g g le  to  make h im se l f  
c iv i l i z ed . ’ ” U l lm ann  v  Un ited  
S ta te s , 350 US 422,426,100 L  ed 511, 
518, 76 S C t 497, 53 ALR2d 1008.4 
I t  re l le c l s  m any  o f o u r  fu ndam en ta l 
va lu e s  and m os t noble a sp ira t io n s :  
ou r unw i l l in gne ss  to s u b je c t  those 
suspected o f c r im e  to the c ru e l  t r i ­
lemma o f se lf-accusat ion , p e r ju r y  or 
con temp t; ou r p re fe rence f o r  an ac­
cu sa to r ia l r a th e r  th a n  an in q u is i to ­
r i a l  s y s tem  of c r im in a l ju s t i c e ;  o u r  
f e a r  th a t  se l f- in c r im ina t ing  s t a te ­
m en ts  w i l l  be e l ic i ted  b y  inhum ane  
t r e a tm en t  and a b u se s ;  our sense o f 
f a i r  p lay w h ich  d ic ta te s  “a f a i r  state- 
in d iv id u a l ba lance b y  re q u ir in g  the  
gove rnm en t to leave th e  in d iv id u a l  
a lone un t i l  good cause  is shown fo r  
d i s tu rb in g  h im  and b y  re q u ir in g  the 
government in i t s  con te s t w i th  the  
in d iv id u a l  to sh ou ld e r  th e  en t ire  
load ,’’ 8 W igm ore , E v id en ce  (Mc- 
N augh ton  rev , 1961), 317; o u r re ­
spec t fo r  the in v io la b i l i t y  o f  the  
human pe rsona l i ty  and o f th e  r ig h t  
o f  each in d iv id u a l " to  a p r iv a te  en­
c lave  where  he m a y  lead a  p r iv a te  
l i f e ,” Un ited  S ta te s  v  G runewa ld , 
233 F2d 556, 681-582 (F ra n k , J . ,
thereupon p u rge4 them selves o f contem pt  

but a g a in  refused to an sw e r  

lirai'notc  1 the questions, this tim e on  

the ground o f se lf -in c rim in a ­

tion. In  rev iew in g  tho contem p t ju d g ­

m ents whit h form  the bases of th is  case, 

the N ew  Je rs e y  Su prem o C ourt correctly  

held th a t petitioners did not, n t the prior  

hearing , w a iv e  their p riv ilege  a g a in s t  se lf- 

incrim inntion . 39 N J  430, 410, 189 A2d

30. 44.

4. T he  quotation  is from  G risw o ld , The  

F if th  A m en d m en t T o d ay  (19 55 ), 7.
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p ity , th e y  s t i l l  r e fu se d  to respond 
*[3 7 8  U S  54] 

to the ques t ions on the ’’'g round th a t  
the an swers m ig h t  tend to in c r im i­
nate them un d e r  fe de ra l law , to 

the  g ran t  o f  im m un it y  d id  not 
purport to ex tend . P e t i t io n e rs  were 

held in  c iv i l  and c r im in a l 
contempt o f  court . The N ew  Je r se y  
Supreme Court reve rsed th e  c r im in a l 
contempt conv ict ion on p rocedura l 
grounds b u t ,  r e ly in g  on th i s  C ou r t ’s 
d« vis ions in  K napp  v  S chwe itze r ,

7 US 371, 2 L  ed 2d 1393, 78 S Ct 
; Fe ldman v  Un ited  S ta te s , 322 

US 487. 88 L  ed 1408. 64 S C t 1082,
154 A LR  982; and Un ited S ta le s  v  
Murdock, 284 US 141, 76 L  ed 
210, 52 S C t 63, 82 A L R  1376, a f ­
firmed the c iv i l  contempt ju d gm en t s  
on the m e r i t s .  T he  cou rt he ld th a t  
a S ta te m a y  con s t i tu t io n a l ly  compel 
a w i tn e ss  io  g iv e  te s t im ony  wh ich  

t  be used in a fede ra l prosecu- 
a g a in s t  h im .3 39 NJ 436, 452- 
189 A2d SC, 46-49.

a g ran t  o f  im m un it y  is v a l id  
only i f  i t  is coex tens ive  w i th  the 

scope o f  the p r iv i le ge  
a g a in s t  se lf- incr im ina­
tion, Counse lman v 

Hitchcock, 142 US 547, 35 L  ed 1110,
12 S C t 195, we m u s t  now dec ide the 
fundamenta l con s t i tu t ion a l ques t ion 
of whether, a b sen t an im m un it y  pro­
vision, one ju r is d ic t io n  in ou r fe d ­
eral s t r u c tu r e  m ay  compel a w i tn e ss  
to g ive  te s t im ony  which m ig h t  in­
cr im inate h im  under the law s  o f  an ­
other ju r is d ic t io n . The a n sw e r  to

O F  N E W  YORK  681 
t 1594

th i s  ques t ion  m u s t  depend, o f  course , 
on w he th e r  such an app lica t ion of 
the  p r iv i le g e  promotes or d e fe a ts  i t s  
po lic ies and purposes.

* [3 7 8  U S  551 

T h e  P o l tc i e s  o f  t h e  P r i v i l e g e .

Henrfnotc 2

The p r iv i le ge  a g a in s t  se lf- incr im i­
nat ion " r e g is te r s  an  im po rtan t a d ­
vance in the  deve lopment o f ou r 
l ib e r t y— 'one o f  the g re a t  la n dm a rk s  
in m an ’s  s t ru g g le  to  m ake h im se l f  
c iv i l i z e d . ’ ” U l lm ann  v  U n ited  
S ta te s , 350 US 422,426,100 L  ed 511, 
518, 76 S Ct 497, 53 ALR2d 1008.* 
I t  re f le c ts  m any o f  ou r fundam en ta l 
va lue s  and most noble a sp ira t io n s :  
our unw i l l in gne ss  to s u b je c t  tho se  
suspected of c r im e  to the  c rue l t r i ­
lemma o f  se lf-accusation , p e r ju r y  o r 
con temp t; o u r  pre ference fo r  an ac ­
cu sa to r ia l  ra th e r  th an  an in q u is i to ­
r ia l s y s tem  o f c r im ina l ju s t i c e ;  o u r  
fe a r  t h a t  se lf- in c r im ina t ing  s t a t e ­
men ts w i l l  he e l ic i ted  b y  inhumane 
t r e a tm en t  and a bu se s ;  our sense o f  
f a i r  p la y  wh ich d ic ta te s  " a  f a i r  state- 
in d iv id u a l ba lance b y  re q u ir in g  th e  
gove rnm en t to leave the  in d iv id u a l 
alone u n t i l  good cause  is  shown fo r  
d i s t u r b in g  him and by re q u ir in g  the  
gove rnm en t in i t s  con te s t w i th  the  
in d iv id u a l to shou lde r th e  en t ire  
load ,” 8 W igmore , E v idence  (Mc- 
N uugh ton  rev , 1961), 317; o u r r e ­
spect fo r  the in v io la b i l i t y  o f  the 
human pe rsona l i ty  am! o f  th e  r i g h t  
o f each in d iv id u a l " to  a  p r iv a te  en ­
c lave w he re  he may lend a p r iv a te  
l i f e ,” U n ite d  S ta te s  v  G runewa ld , 
283 F2d 556, 581-582 (F ran k , J.,

3. A t  a p r io r  h earin g , petitioner!) tiuil 

refused to a n sw e r  the questions, no t on 

the ground o f  se lf-incrim in atio n , hut on 

the ground th a t  the Com m ission  had no 

statutory uuthority  to in vestig a te  the w ork  

stoppage because it involved n lab o r d is­

pute over w h ich  the N a tio n a l L a b o r  R e la ­

tions H oard  hnd exclu sive  jurisd iction .

h c la im  w as  litiga ted  through the sta te  

courts and rejected , 35 N J  02, and this 

courts and rejected, 35 N J  02, 171 A 2d  2!>5, 

and this C o u rt denied review , 308 U S  32, 7 

L  ed 2d 91, 82 S  C t  140. P e titio n e rs

thereupon purged them selves o f contem pt  

hut a g a in  refused to answ er  

lirudnotc 1 the questions, th is tim e on 

the ground o f s e lf -in e r i '- ' 

tion. In  rev iew in g  tho cn n t» ' 

m unis w h ich  fo rm  the Im - 

tho N e w  Je rs e y  S»»*- 

held th a t petitioned  

hearing , w a ive  theliv 

incrim in ation . 39 N  

3(5. <14.

■I. Tho quotation is ,

F if th  A m end m en t Todft

j
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d is s en t in g ) , re v d  353 US 391,1 L  ed 
2d 931, 77 S C t 963; ou r  d i s t r u s t  o f 
se lf-deprecatory s ta tem en ts ;  a r d  our 
rea l iza t ion  th a t  the p r iv i le ge , wh i le  
somet im es “a sh e lte r  to the  g u i l t y , "  
is  o ften "a  protection to the inno­
cen t .” Quinn v  Un ited  S ta te s , 349 
US 155, 162, 99 L  ed 964, 972, 75 
S C t  668,51 ALR2d 1157.

Most, i f  not a l l , o f these polic ies 
and purposes a re  de fea ted when a 
w i tn e ss  "can be whipsawed in to in­
c r im in a t in g  h im se l f  under both s ta te  
and fede ra l law  even th o u gh ” the 
con s t i tu t iona l p r iv i lege  a g a in s t  s e l f ­
in c r im ina t ion  is  applicable to each. 
C f. Knapp v  Schweitzer , 357 US 371.- 
385, 2 L  ed 2d 1393, 1404, 78 S C t 
1302 (d is sen t ing  opinion o f M r . J u s ­
t ice  B la ck ) . T h is  has become espe- 

‘ [378 IJ S  50] 

d a i l y  t r u e  in o u r  age o f ""‘coopera­
t i v e  fe d e ra l i sm ,"  where the  Federa l 
and S ta te  Governments a re  w ag in g  a

5. It  lins been argued  th a t p e rm ittin g  

a w itn ess  in ono jurisd iction  w ith in  our  

forlorn 1 structure  to invoke the p r iv i­

lege on the ground that lie fe a rs  prose- 

out ion in another jurisd iction : “ is r a ­

tional on ly  if the po licy  of the priv ilege  

is assum ed to lie to excuse tho w itness  

from  tho unpleasantness, the ind ignity , 

the 'u n n atu ra l' conduct o f denouncing  

him self. (H u t ]  the policy of the priv ilege  

is no t 1 1 1  its. The po licy  of tho p riv ilege  is 

to reg u la te  a  p a rticu lar governm ent- 

governed re lation— first, to help prevent 

inhum ane treatm ent o f persons from  whom  

in form ation  is desired and, second, to sa tis ­

fy popu lar sentim ent that, w hen pow erfu l 

and im personal governm ent a rra y s  its 

forces a g a in s t so lita ry  governed, it would  

ha a v io lation  of th e  ind ividual’s ‘sover­

e ig n ty ’ and less th an  fa ir  for thu g o v ern ­

m ent to ho perm itted to conscript the 

know ledge o f the governed to its aid. 

W h e re  tho crim e is a  fo re ign  crim e, any  

m otive to inflict b ru ta lity  upon a person  

because of the incrim inating  natu re  o f tho 

disclosure— any  'conviction h u nger' ns such 

— is nbsent. A m i the sentim ents re la t in g  

to tho ru les of w a r  betw een governm ent  

end governed  do not apply  w here  the tw o  

are  no t a t  w ar. . . .

“ Thus, reason in g  from  its  rationales, 

the p riv ilege  should not app ly  no m atte r  

how incrim in atin g  is the disclosure under

un ited  f ro n t  a g a in s t  m any  types of 
c r im in a l a c t i v i t y .4

‘ [378 U S  57]

♦Respondent contends , however, 
t h a t  we shou ld  adhere to the “estab­
l ished ru le "  th a t  the  const itu t iona l 
p r iv i le g e  a g a in s t  se lf- incrim ination 
does not pro tec t a w i tn e ss  in one j u ­
r isd ic t io n  a g a in s t  be ing  compelled to 
g iv e  te s t im ony w h ich  could be used 
to conv ic t h im  in ano ther ju r i s d ic ­
t ion . T h is  " r u le "  ha s th ree decision­
a l f a c e t s :  Un ited  S ta te s  v  Murdock, 
281 US 141, 76 L  ed 210, 52 S C t 63, 
82 A L R  1376, he ld th a t  the Federa l 
Government could compel a w itness 
to g iv e  te s t im o n y  which m igh t in­
c r im in a te  h im  unde r s ta te  law ; 
Knapp v  Schwe itze r , 357 US 371. 
2 L  ed 2d 1393, 78 S Ct 1302, held 
th a t  a S ta te  could compel a w itness 
to g iv e  te s t im ony which m igh t in­
c r im in a te  h im  under fede ra l l a w ; and 
Fe ldm an v Un ited S ta te s , 322 US
fo re ign  law  and no m atte r  haw  probable 

is prosecution by the fore ign  sovereignty. 

This  is so w hether llie re levan t two sov­

ere ign ties  are d ifferent notions, different 

states, or d ifferent sovereignties (such  

ns federal nnd s ta te ) w ith  jurisdiction over 

the sam e geograph ical nron.”  8 W igm ore, 

Kvldoneo (M cN n u g h to n  rev, 1001), 315.

Ait noted in the text, how ever, the privi­

lege a g a in s t e lf iiierim iim tlou r e p r e s e n t s  

nm iiy fundam ental values and aspirations. 

I t  is “ m i expression of the m oral striv ing  

of tho com m unity. . . .  a reflection of 

our com m on conscience . . . .”  M tillov  

v  H o g an , 378 U S  it, n. 7, 12 I, ed 2d 080. 

quo ting  G risw o ld , T ho F ifth  Am end­

m ent T o d ay  (10 05 ), 73. T h a i is why it is 

regarded  ns ro fundam ental a part of our 

constitutional fabric , despite tho fact that 

“ tliii la w  and Die law y ers  . . . have

tiuver m ade up th e ir  m inds just w hat it is 

supposed to do o r  ju s t w hom  it is intended 

to p ro tect."  K n lvon , Invok ing  the 

F ifth  A m end m en t- -S o m e  L e g a l nnd 

Im p rac tica l Considerations, tt Hull A tom ic  

Sc i 181, 182. I t  w ill not do, therefore, to 

nssign one isolated policy to the privilege, 

nnd then to a rg u e  th at since “ the" policy 

m ay not he furthered  m easurab ly  by ap ­

p ly in g  the p riv ilege  across state -federal 

lines, it  fo llow s th at the privilege should 

not he so applied.
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487, 88 L  ed 1408, 64 S C t 1082, 
154 A LR  982, he ld th a t  te s t im ony  
th u s  compelled by a  S ta te  could be 
in troduced into evidence in the  fed- 
e r d  courts .

Our decis ion to day  in M a l lo y  v  
Hogan, sup ra , necess i ta te s a recon­
s ide ra t ion  o f th i s  ru le .8 Our rev iew  
o f the  pe r t in en t cases in th i s  Cour t 
and o f  th e i r  E n g l i s h  an teceden ts re ­
vea ls th a t  Murdock d id  not adequa te ­
ly  cons ider th e  re le van t a u th o r i t ie s  
and has been s ign i f ic an t ly  weakened 
by sub sequen t decis ions o f t h i s  
Court, and, fu r th e r ,  th a t  the lega l 
prem ises unde r ly in g  Fe ldm an and 
Knapp have s ince been re je c ted .

* [3 7 8  U S  58]

♦ I I .  T h u  E a r l y  E n g l i s h  a n d  

A m e r i c v n  C a s e s .

A. The E ng lish  Cases Before the 
Adoption of the Constitution.
In  1749 tho Court o f E x ch eque r  

decided E a s t  In d ia  Co. v  Campbell , 1 
Ves sen 246, 27 Eng  Rep 1010, Tho 
de fendan t in t h a t  case re fu sed  to 
“d iscove r” ce r ta in  in fo rm a t ion  in n 
proceeding in an E ng l ish  co u r t  on 
ih c  g round th a t  i t  m ig h t s u b je c t  
him to pun ishmen t in the cou r ts  o f 
Ind ia , The cou r t unan im ous ly  held 
th a t  the p r iv i lege  a ga in s t  se lf- in­
c r im inat ion  protected a w itne ss  in 
an E ng l ish  cou r t f rom  be ing  com­
pelled to g ive  te s t im ony  which could 
be used to conv ic t h im  in the cou r t s  
o f ano the r ju r is d ic t io n . The cou r t 
s ta ted the ru le  to bo: "Unit th is  
cou rt shu l l not ob lige one to dis-

C. Tim  constitutional prlvilogo a g a in s t  

se lf-incrim ination  has tw o p rim ary  inter 

related  facets: The G o v ern - 

11 mil note 3  nient m ay not use com pulsion  

to e lic it se lf-in crim in atin g  

statem ents, tee, e. g ., Counselm an v i i l tc h -  

cock, M 2  U S  547, 35 J, ed 1110, 12 S  C t  

195; and tho G overnm ent m ay not perm it  

tile use in n crim inal triu i o f fielf-incrim - 

hinting statem ent!! elicited by com pulsion. 

See , o. it., llnyncu v  W ash in g to n , 373 U S

cover th a t ,  w h ich , i f  he a n sw e r s  
in  the a f f i rm a t ive , w i l l  s u b je c t  h im  
to the pun ishm en t o f a c r im e  
. . . and  t h a t  he i s  p un ishab le  
appears f r o m  th e  case o f  Om ichund 
v  B a rk e r ,  [1 A t k  21.] a s a  j u r i s d i c ­
t ion is e rec ted in  C a lc u t ta  f o r  c r im ­
ina l f a c t s :  whe re  he m ay  be  sen t 
to gove rnm en t and t r ie d ,  though  
no t pun ishab le  h e re ; l ik e  th e  case o f 
one who w as concerned in a  rape  in 
I re land , and sen t  o ve r  th e re  b y  the  
go ve rnm en t to be t r ie d ,  a l th o ugh  the  
c o u r t  o f B. R . here re fu sed  to  do 
i t  . . . for th e  g o ve rnm en t m ay  
send persons to a n sw e r  fo r  a  cr ime 
w he re ve r  comm itted , t h a t  he may 
not invo lve  h is  c o u n t r y ;  and to  p re­
v e n t  rep r isa l s .”  1 V es sen, a t  24/, 
27 E n g  Rep, a t  1011.

In  the fo l low ing  yea r , t h i s  ru le  
w a s applied in  a case in vo lv in g  sep­
a ra te  sy s tem s o f co u r t s  nnd law  
located w i th in  the  sam e geograph ic  
area . The de fendan t in  B rownswo rd  
v E dw a rd s ,  2 V es sen  243, 28 E n g  
Rej) 157, re fu se d  to "d isco ve r , w he th ­
er sh e  w a s la w fu l ly  m a r r ie d ” to a 
c e r ta in  in d iv id u a l ,  on th e  g round  
th a t  i f  she adm it te d  to th e  m a r r ia g e  
she would be con fe ss in g  to an  a c t 
wh ich , a lth ough  lega l u n d e r  th e  com- 

♦  1378 U S 89] 
nion law , wou ld  rend e r  h e r  ♦"liable to 
prosecu tion in e cc le s ia s t ica l c o u r t .” 
The Lord Chance llo r s a id :

"T h is  appears a v e r y  p la in  case, in 
wh ich de fendan t m ay p ro te c t h e r s e l f  
from m ak in g  a d isco ve ry  o f  her m a r ­
r ia g e ;  and I  am a f r a id ,  i f  the co u r t  
shou ld  ovcr-rule such a plea, i t  w ou ld
503, 10 L  cd 2(1 513, 83 8  C t  138P 

every “ w h ip saw ”  case, c ith e r  the m  • 

polling”  governm ent or tlm "u s in g ”  gi,< • 

em in en t is a S ta te , and, un til today , tho 

Staton w ere  not deem ed fu lly  bound by  

the priv ilege a g a in s t so lf-in crlm iim liun . 

N o w  th a t  Loth  govern m en t* aro fu lly  

bound by  the p riv ilege , the conceptual d if ­

ficulty o f p inpointing the a lleg ed  vio lation  

of the priv ilege  on “ com pu lsion”  or “ uso” 

need no longer concern us.
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be s e t t in g  lip the oath ex ofTicio; 
wh ich  then the  p a r l iam en t in  the 
t im e  o l Char le s I .  wou ld  in va in  have 
taken  aw ay , i f  the  p a r ty  m ig h t  come 
in to  th i s  cou r t fo r  i t .  The genera l 
ru le  is , t h a t  no one is  bound to an­
sw e r  so a s  to su b je c t  h im se l f  to 
pun ishm en t , 'whether th a t  p un ish ­
m en t a r is e s  b y  ^he ecc le s ia s t ica l law  
o f  th e  land .” 2 Ves sen, a t  214- 
245 28 E n g  Rep, a t 158.

B . The Saline Bank Case.
I t  w a s  a g a in s t  th is  backg round of 

E n g l i s h  case law  th a t  th i s  C ou r t 
in 1828 decided Unived S ta te s  v  
Sa l ine Bank  o f V irg in ia , 1 P e t 100, 
7 L  ed 69. The Government, seek ing 
to recover ce rta in  bank deposits , 
b ro ugh t s u i t  in the D is t r i c t  Cour t 
a g a in s t  the bank and a number o f  i t s  
s to ckho lde rs . The de fendan ts  re­
s is te d  d isco ve ry  of “any m a tte rs , 
w he reb y  th e y  may impeach or ac­
cuse them se lve s o f any offence or 
cr im e , or be l iab le  by the  law s o f  the 
commonwealth  o f  V irg in ia , to pena l­
t ie s  and  g r ie vou s fines 
Id ., a t  102, 7 L  ed a t 70. The  unan i­
mous opinion o f the  Court, de l ivered  
by C h ie f  Ju s t ic e  M arsha l l ,  reads as 
fo l low s :

“T h is  is a b i l l in e q u i ty  for a d i s ­
co ve ry  nnd re l ie f . The de fendan ts  
set. up a plea in bar, a l le g in g  th a t  
the  d isco ve ry  wou ld s u b je c t  them 
to pena lt ie s  under the  s t a tu te  of 
V ir g in ia .

“The Court below decided in f a v ­
o u r o f  (be v a l id i t y  o f the  plea, and 
d ism is sed  the  bilL

“ I t  is  apparent th a t  in e ve ry  stop 
o f th e  s u i t ,  t l ie  fa c ts  requ ired  to  be 
d iscove red in support o f  th is  s u i t  
wou ld expose the part ie s to danger .

•[379 US I'.O]
The ru le  ’ c le a r ly  is, th a t  a  p a r t y  is 
no t bound to make any d isco ve ry  
w h ich  would expose him to pena l­
t ie s , and th is  case f a l l s  w i th in  it .

“The decree o f  the  Court be low 
is  the re fo re  a f f irm ed .” Id . ,  a t  104, 
7 L  ed a t  71.

T h is  case sq u a re ly  ho ld s th a t  th e  
p r iv i le g e  a g a in s t  se lf- incr im ina t ion  
pro tec ts  a w itn e ss  in a fede ra l coiP’t  
f rom  be ing  compelled to g ive  t e s t i ­
mony wh ich  cou ld be used a g a in s t  
h im  in a s t a te  court .

C. Subsequent Development of 
the E ng lish  Rule.

In  1851, the  E n g l i s h  Court o f  
Chancery  decided K in g  o f the Two 
S ic i l ie s v  W il lcox , 1 S im  (NS) 301, 
61 E n g  Rep 116, a case in  wh ich  th i s  
Court in Un ited  S ta te s  v  Murdock , 
284 US 141, 76 L  ed 210, 52 S C t 
63, 82 A L R  1376, e rroneous ly  c ited  
a s rep re sen t in g  the  se t t le d  "E n g l i s h  
ru le ” t h a t  a w i tn e s s  is not protected 
“ a ga in s t  d isc lo s in g  offenses in v io la ­
t ion of th e  law s  o f ano the r co un try .” 
Id . , a t  149, 76 L  ed a t  213. Defend­
a n ts  in t h a t  case re s is te d  d isco ve ry  
o f  in fo rm a t ion , w h ich , th e y  a sse r ted , 
m ig h t  s u b je c t  them to p rosecu t ion 
unde r th e  law s o f S ic i ly . In  deny­
in g  th e i r  c la im , the  V ice Chance llo r 
s a i d :

“The ru le  re lied on hy the de fend­
an ts , is  one which e x is t s  m ere ly  by 
v i r t u e  o f  o u r own mun ic ipa l law and 
mus t , I th in k , hnve re ference , ex ­
c lu s iv e ly ,  to m a t te r s  penal b y  th a t  
law :  to  m a t te r s  a s to  wh ich , i f  
d isc losed , the ju d g e  wou ld be able 
to say , as m a t te r  o f  law , whe the r it 
could or could not en ta i l  penal conse­
quences .” 1 S im  (NS) , a t  329, (it 
E n g  Rep, a t  128.

Two reasons were g iven  in support 
o f  th is  s ta tem en t :  ( i )  “The impos­
s i b i l i t y  o f  know ing , as m a t te r  o f  
law , to w h a t  cases the  ob jec t ion , 
when re s t in g  on th e  dange r o f in cu r­
r in g  penal consequences in a fo re ign  
coun try , m ay extend . . .,” id., a t  
331, 61 E n g  Rep, a t  128; and (2) the
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fa c t  t h a t  “ in such a case, in  o rde r 
to make the  d isc lo su re  dangerous to 

•[378 US Cl] 
the  ’ p a r ty  who ob jec ts , i t  is essen­
t ia l t h a t  he shou ld  f i r s t  q u i t  th e  pro­
tect ion o f o u r law s , and w i l f u l l y  go 
w ith in  the  ju r i s d ic t io n  o f th e  law s 
he has v io la ted ,”7 ib id , 61 E n g  Rep, 
a t  128,

W ith in  a few  yea r s , the p e r t in en t 
part o f K in g  o f  the  Two S ic i l ie s w a s 
specif ica lly o ve r ru le d  by  the Court 
o f Chancery Appea l in Un ited  S ta te s 
o f America  v  McRae, L i t ,  3 Ch App 
79 (1867), a case n t  mentioned by 
th i s  Cour t in U n i ted  S ta te s  v  M u r ­
dock, supra . In  McRae, the U n ited  
S ta tes sued in an E n g l ish  co u r t  fo r  
an accoun ting  and payment o f  mon­
eys a l le ged ly  rece ived by  the  de fend­
an t  a s agen t fo r  the Confedera te 
S ta tes d u r in g  the C iv i l  W a r . The 
de fendan t re fu se d  to an sw e r ques­
t ions on the  g round th a t  to do so 
would s u b je c t  h im  to pena lt ie s  un­
der the law s o f  the Un ited  S ta te s . 
The Un ited  S ta te s  a rgu ed  t h a t  the 
“protection from  an sw e r in g  applies 
only where  a  person m igh t expose 
h im se lf  to th e  per i l o f a penal pro­
ceeding in th i s  coun try  [E n g la n d ] ,  
and not to th e  case where  th e  l i a ­
b i l i t y  to pena lty  or fo r fe i tu re  is in­
curred b y  the breach  o f  the law s  o f 

•[378 u s  r.2]
’ a fo re ign  co un try  [ t h e  U n ited  
S ta te s ] . ” LR , 3 Ch App, at 83-84. 
The United S ta te s  re lied on K in g  of 
the Two S ic i l .e s  v  W il lcox , sup ra . 
The Lord Chance llo r su s ta in ed  the

7. In  Tho Queen v  B o y es , 1 B  &  S  

3 11.  decided by the Q ueen ’s Bench  in 185!, 

ii w itness had declined to unsw or a ques­

tion on the ground th a t it m igh t tend  to 

incrim inate him , w hereupon the "Solicitor 
General then produced n pardon o f tho 

w itness.”  id ., a t 3 1 3 .  T he w itness n ever­

theless refused to an sw er tho question on 

the pround tl.at ho could still be im peached  

by the Purlin  meat . T ho  court hold: " th a t  

the danger to be apprehended m u st bo 

real nnd apprec iab le , v i l l i  reference to 

tho ord inary  operation  o f law  In the o rd i­

nary course of th in gs— not a d an g er of an

c la im  o f p r iv i le g e  and l im ite d  K in g  
o f the  Two S ic i l ie s  to i t s  fa c ts . l i e  
sa id :

“ I  q u i te  ag ree  in the gene ra l p r in ­
cip les sL ite d  b y  Lord C ranwo r th , and 
in  t h e i r  app l ica t ion  to th e  p a r t i c u la r  
case be fo re  h im . . . . [T h e  de­
fe n dan ts  th e re ]  d id no t f u r n i s h  the 
le a s t  in fo rm a t io n  w h a t  th e  fo re ign  
law  was upon th e  s u b je c t ,  though  i t  
w as necessa ry  fo r  the Judge  to know 
th i s  w i th  c e r ta in ty  be fo re he could 
sa y  w h e th e r  th e  ac ts  done b y  the 
persons who  ob jec ted to a n sw e r  had 
rendered th em  amenab le  to p un ish ­
m en t b y  t h a t  law  or not. , . .
[M o reo ve r , ]  i t  w a s d o ub t fu l w he th ­
e r th e  D e fendan ts  wou ld  e ve r  be 
w i th in  the  reach o f a p rosecu tion , 
and th e i r  be ing  so depended on th e i r  
v o lu n ta r y  re tu rn  to [ S i c i l y ] . ” L i t ,  3 
Ch App, a t  84-87.

In  r e fu s in g  to fo l low  K in g  o f  the 
Two S ic i l ie s  beyond i t s  p a r t ic u la r  
fa c ts , th e  co u r t  s a id :

“ B u t in g i v in g  ju d gm en t  Lo rd  
C ranwo r th  w en t beyond the  p a r t ic u ­
la r  case, and expressed b i s  opinion 
tha t the ru le  upon w h ich  the  D e fend­
an ts  re l ied  to p ro te c t th em  from  
an sw e r in g  w as one wh ich  ex is ted  
m ere ly  b y  v i r t u e  o f  o u r  own m un ic i ­
pal law , and wh ich  m u s t  have  re fe r ­
ence e x c lu s iv e ly  to  m a t te r s  penal b y  
t h a t  law . I t  was unnece ssa ry  to la y  
down so broad a propos it ion to sup ­
port the  ju d g m e n t  w h ich  he pro­
nounced . . . .  W h a t  wou ld  have
im ag in a ry  nnd unsubstan tial character , 

h a v in g  re feren ce  to som e e x tra o rd in a ry  

and bare ly  possible con tin gen cy , so im ­

probable th at no reasonab le  m a n  would  

suffer it to influence his conduct. . . .

N o w , in the present case, no one seriou s­

ly  supposes th a t  tho w itness runs the 

s ligh test risk o f an  im peachm ent . .

N o  instance o f such a  proceed ing  in  U 'f  

un happ ily  too num erous cases o f b r ib e ,y  

w hich have en gaged  tho a tten tion  of the  

H ouse o f Com m ons has ever  occurred , or, 

so fa r  as  w e a re  a w a re , lias e v e r  been  

th ough t of.”  Id ., a t  330-331.
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been Lo rd  C ram vo r th ’s opinion up­
on [ t h e  p re sen t ] s t a te  o f c ir c um ­
s tan ce s  i t  is  imposs ib le  fo r  me to 
c on je c tu re ;  b u t  i t  i s  v e ry  d i f fe re n t  
f r om  th a t  wh ich was before h is  m ind  
in  t h a t  case, and I  cannot fe e l th a t  
th e re  i s  a n y  ju d gm e n t  of h i s  w h ich  
ough t to in f luence m y  dec is ion upon 
the  pi-esent occasion .’' Id . , a t  85.

•[378 US 63]
•The cou r t then concluded t h a t  

unde r  th e  c ircum stance s i t  cou ld  no t 
" d i s t in g u i s h  the  case in p r in c ip le  
f rom  one v'here a w i tn e s s  is p ro tec t­
ed from  an sw e r in g  an y  ques t ion  
w h ich  h a s  a tendency to expose h im  
to fo r f e i t u r e  f o r  a breach  of o u r  own 
m un ic ip a l law .”  Id . , a t  87. T h is  de ­
c is ion , no t K in g  o f the  Two S ic i l ie s , 
rep re sen ts  the  se t t led  "E n g l i s h  r u le ” 
r e g a r d in g  se lf- incr im ina t ion  unde r 
fo re ig n  iaw . See H e m  v  R ie ra , 11 
S im  318, 59 E n g  Rep 896.

8. T h e  C o u rt in B ro w n  v  W a lk e r , 1C1 

U S  501, 40 L  ed 810, 10 S  C t  644, signified  

appro va l o f the E n g lish  ru le  announced in 

T h e  Queen v  B oyes , su pra , us fo llo w s :

“ B u t  even g ra n t in g  th a t  there w ere  still 

n bare  possib ility  th at by h is disclosure he 

m ig h t be subjected to th e  c rim in al law s  

of snmo o ther sovereignty , that, a s  C h ie f  

Ju s tice  C o ckb u m  said  in T he  Q ueen v 

B o y es , 1 B  & S  311, in rep ly  to th e  a rg u ­

m en t th a t the w itness w as  not protected  

by his pardon a g a in s t an  im peachm ent 

by the H ou se  o f Com m ons, is not a  real 

and probable danger, w itli reference to 

the o rd in ary  operations o f the law  in the  

ord in ary  courts, b u t ‘a  d an g er of nn 

im a g in a ry  nnd un substan tia l ch aracter , 

h a v in g  reference to som e ex tra o rd in a ry  

and bare ly  possible contingency, so im ­

probab le  th a t  no reason ab le  m an w ould  

suffer it to  influence ills conduct.' Su ch  

dan g ers  it  w as  never the object o f the  

provision  to obv iate .”  161 U S ,  a t  G08, 40 

1, ed a t  825. See  note 7, supra.

T h o  lo w er federal courts w ore a lso  fo l ­

lo w in g  the E n g lish  rule th a t a  re fusa l to 

a n sw e r  questions could leg itim a te ly  be 

based on the  danger of incrim ination  in 

an o th er jurisd iction . In  the case o f I r  re 

G ra lm m , 10 F e d  Cus 013 (N o . 5 ,650), fo r  

exam p le , the w itness refused to an sw er  

questions usked by a  fed era l oflicial on the 

ground th a t  answ ers to such questions  

m ig h t expose “ h im  to a crim inal prosecu -

I I I .  T h e  R e c e n t  Supreme 
Cou r t Cases.

In  1896, in B rown v  W a lk e r , 161 
US 591,40 L  ed 819,16 S Ct 644, th is  
Court, fo r  the  f i r s t  t im e , su s ta ined  
the  c o n s t i tu t io n a l i ty  o f a  fede ra l im ­
m un i t y  s t a tu te .  Appe l lan t in  th a t  
case a rgu ed , in t e r  a l ia , th a t :  
“w h i le  the  w itn e ss  i s  g ran te d  im ­
m un i t y  from  prosecu tion by  the  Fed ­
e ra l gove rnmen t, he does not obta in 
su ch  im m un it y  a g a in s t  prosecution 
in  the  s t a te  cou rts .”  Id . ,  a t  606, 40 
L  ed a t  824.

The Cou r t construed the applicable 
s ta tu te ,  however, to  p reven t prosecu­
t ion s e i th e r  in s t a te  or f e d e r r ’ 
courts.®

tion under th e  law s o f the sta te  o f N ew  

Y o rk .”  Id ., a t  014. Ju d g e  B la tch fo rd  held 

th a t the w itn ess  w as “ p riv ileged  from  an ­

sw erin g  the questions.”  Ib id . In  the ease 

of In  re  H ess, 134 F  101), decided in 1905, 

w here  a  ban kru p t refused to answ er cer­

ta in  questions on tho ground th a t they  

m ig h t tend to incrim inate  h im  under state  

law , the court said:

“ Section  SCO of tho Revised  S ta tu tes  

on ly  prohib its the use o f evidence that, 

nm y lie obtained from  the ban kru p t’s hooks 

in prosecutions in the federal courts. 

There is n o th ing  in th is section w hich e x ­

tends th at im m un ity  to  the use of such 

evidence in th e  state courts, nnd there is 

noth ing  to p reven t the tru stee  from  m ak­

ing  use of the bankrup t’s  books in a  crim i­

nal prosecution agn inst him  institu ted  in 

the s ta te  courts. O bviously , therefore, if 

section 7, cl 9, o f the bankrup t act, does 

not protect h im  agn inst the use o f the evi­

dence w hich he alleges is contained in his 

books, o f an incrim in atin g  nature , in either 

the s ta te  or federa l courts, nnd section 860 

of the Rev ised  S ta tu te s  extends the im ­

m un ity  only to federal courts, and not to 

state  courts, it  is p lain  th a t w hatever in­

c r im in atin g  evidence tho hooks m ay con­

tain  could be used w ith o u t restriction in 

the s ta te  courts for tho purpose of con­

v ic tin g  him o f an y  c rim e for which he 

m ig h t be indicted there, and, in conse­

quence of th is danger to him , tho plea of



MURPHY v  W ATERFRONT COMMISSION OF N EW  YORK 087
378 U S  52, 12 L  ed  2d 678, 84 S C t 1594

• [378 U S G 1 J

♦Shortly th e re a f te r ,  th e  Cou r t de­
cided J a ck  v  K an sa s , 199 US 372, 
50 L  ed 234, 26 S C t 73, in wh ich  
the s ta te  cou r t  had he ld  p la in t i f f  in 
error in  con tempt fo r  h is  re fu s a l  to 
answer c e r ta in  ques t ion s on the  
ground t h a t  th e y  would s u b je c t  h im  
to poss ib le in c r im in a t io n  unde r  fe d ­
eral law . In  re je c t in g  p la in t i f f ’s 
c la im , t h i s  Cou r t sa id  th a t  th e  F i f t h  
Amendmen t “h a s  no app lica t ion in a 
proceeding l ik e  t h i s , ” and hence “ the  
sole ques t ion in  th e  case” is  w he th ­
er “ the den ia l o f  h is  c la im  o f  r i g h t  
to re fu se  to a n sw e r  th e  ques t ion s 
was in v io la t ion  o f  the  Fou r teen th  

*[3 7 8  U S  65]

“Amendment to  the  Cons t itu t ion . 
. . .” I d . ,  a t  380, 50 L  ed a t  236. 
The Court s ta te d  th a t  i t  d id  “not be­
lieve t h a t  in su ch  case the re  is an y  
rea l dange r o f  a  Fede ra l prosecu­
tion, or th a t  such  evidence wou ld  he 
ava i led o f  by  the  Government, fo r  
such purpose .” Id . , a t  3S2, 50 I< ed 
a t  237. Then , w i th o u t  c i t in g  a n y  
au th o r i t y ,  the  C ou r t  added th e  fo l­
low ing c ry p t ic  d ic tum : “We th in k  
the  lega l im m u n i t y  is in rega rd  to 
a prosecution in the  same ju r isd ic-  
tion, nnd when th a t  is f u l l y  g iven  i t  
is enough .” Ib id .

T h a t  t h i s  d ic tum  re la ted  so le ly  
to tho “ lega l im m u n i t y ” unde r  the 
Due P rocess C lause  o f tho F o u r ­
teenth Amendmen t is apparen t from 
the fact, t h a t  i t  w a s rega rded , five 
weeks la te r  in B a l lm ann  v F a g in , 200 
US 186. 50 L  cd 433, 26 S Ct 212, as 
who l ly  in app l ic ab le  to cases dec ided 
under the Se lf- In c r im in a t ion  C lause 
o f the F i f t h  Amendmen t.0 B a l l ­
mann had been held in  con tempt o f a 
fede ra l court, fo r  r e fu s in g  to an sw e r 
certa in  que s t io n s be fo re a fede ra l 
g rand j u r y .  He c la imed th a t  h is
liis constitu tional p riv ilege  m ust p reva il.”  

I<i.. a t  112.

A lso  see, e. jr.. In  re  K och, 14 I-’cil Cay  

832 (N o . 7 ,91 6 ); In  re  Fc ld s lo in , 103 F  

269; R e  Ilonschel, 7 A m  R a n k r  It 207;

an sw e rs  m ig h t  expose h im  “ to the 
c r im in a l law  o f the  S ta te  in w h ich  
the  g rand  j u r y  w a s  s i t t i n g .” Id . ,  a t  
195, 50 L  ed a t  437. Ju s t ic e  Holmes, 
w r i t i n g  fo r  a C ou r t  wh ich  inc luded 
the a u th o r  o f  J a c k  v  K an sa s , sup ra , 
s q u a re ly  he ld  t h a t  “ [ a ]c c o rd in g  to 
Un ited  S ta te s  v  Sa line Bank , 1 Pe t 
100 [7 L  ed 69], he w as exonera ted 
from  d isc lo su res w h ich  would have 
exposed h im  to the  pena lt ie s  o f the 
s t a te  law . See Ja c k  v  K an sa s , 199 
US 372 [50 L  ed 234, 26 S C t 73], 
dec ided th is  t e rm .” 200 US, a t 195, 
50 L  ed a t  437.

A few  m on th s a f t e r  B a l lm ann , the  
Court decided Hale v  Henke', 201 US 
43, 50 L  ed 652, 26 S C t 370. A p ­
pellant. had been he ld in  con tempt 
o f  a fede ra l cou r t  fo r  r e fu s in g  to 
an sw e r  ce r ta in  ques t ion s and pro­
duce ce r ta in  documen ts . H is re fu s a l  
w a s  based in p a r t  on the a rg um en t  
t h a t  th e  fede ra l im m u n i t y  s t a tu te  
d id  not p ro tec t h im  from  s t a te  p ro s ­
ecu t ion . The Gove rnmen t a rgued , 
on the a u th o r i t y  o f B rown v  W a lk e r , 
sup ra , t h a t  tho s t a t u t e  d id  p ro tec t 

• [378 U S  66] 

h im  *from  s t a te  p rosecu tion . The 
Governmen t a ssum ed  th a t  i t  w a s 
se t t le d  th a t  a  v a l id  fe d e ra l im m u ­
n i t y  s t a tu te  wou ld  have  to  pro tec t 
aga in s t s ta te  p rosecu t ion . I t  neve r 
su gge s ted , th e re fo re , th a t im m un ity  
f rom  fede ra l p rosecu t ion was a l l  
th a t  w a s  requ ired . Appe l lan t s im i ­
la r ly  a ssum ed , w i th o u t  a rgum en t , 
t h a t  the  Cons t i tu t ion  requ ired  im ­
m un ity  from  s t a le  conv ic t ion as a 
condit ion of re q u ir in g  in c r im in a t in g  
te s t im ony  in  a  fe d e ra l cou rt . T h u s  
the  c r i t ic a l con s t i tu t io n a l issue—  
whe the r the F i f t h  Amendmen t p ro ­
tec ts  a fede ra l w i tn e ss  from  incrini-
In  re K n n tcr , 117 F  356; In  ro Ilooks  

Sm e ltin g  Co. 138 F  954, 146 F  336.

9. A t  th is  tim e, the p riv ilege  agn in st  

se lf-incrim in ation  had not y e t been held 

applicable  to the Stnte.y th ro u ch  the F o u r ­

teenth A m end m en t.
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in a t in g  h im se l f  under s ta te  law —  
w as not b r ie fed  or a rgu ed  in Ha le v  
Henke l. N o r was i t s  re so lu t ion  
n ece ssa ry  to th e  decis ion o f th e  case, 
fo r  th e  Court cou ld have  decided the  
re le v an t po in t on the a u th o r i t y  o f 
B rown v  W a lk e r , sup ra , w h ich  had 
held th a t  a s im i la r  fe d e ra l im m un it y  
s t a tu t e  pro tec ted a ga in s t  s ta te  p ros­
ecution . N eve r th e le s s , the  Cour t 
w en t on to s a y :

“The  ques t ion  has been f u l l y  con­
s ide red  in Eng lan d , and the conc lu­
sion reached b y  the cou r ts  o-f th a t  
c o u n t r y  th a t  th e  only dange r to be 
cons ide red  is  one a r i s in g  w i th in  the  
sam e  ju r i s d i c t io n  and unde r the  
same so ve re ign ty . Queen v  Boyes, 
1 B & S 311; K in g  o f the  Two S ic i­
l ie s  v  W il leox , 7 S ta te  T r ia ls  (NS), 
1019, 1088; S ta te  v  M arch , 1 Jones 
(N  C a r) , 526; S ta le  v  Thomas , 98 
N  Car 599.

“The  case o f  U n i te d  S ta te s  v  
S a l in e  Bank , 1 P e t 100 [7 L  ed 69], 
is not in confl ic t w i th  th is . T h a t  
w a s  a b i l l  fo r  d iscove ry , filed b y  the  
U n ite d  S ta te s  a g a in s t  the  ca sh ie r  
o f  the Sa line Bank , in th e  D is t r i c t  
Cou r t o f  the V i r g in ia  D is t r ic t ,  who 
p leaded th a t  the em iss ion o f ce r ta in  
u n law fu l  b i l l s  look place, w i th in  the 
S ta te  o f V ir g in ia ,  by the law  whe reo f 
p ena lt ie s  w ere  in f l ic ted fo r  such 
em iss ion s . I t  w a s  held th a t  d e fend ­
a n t s  were not hound to an sw e r and 
s u b je c t  th em se lve s  to those penal­
t ie s . I t  is su ff ic ien t to s a y  th a t  the 
p rosecu t ion was tinder a s ta te  law  

*1378 U S  67] 

wh ich  imposed *the pena lty , and 
th a t  the  Fede ra l cou rt w as s im p ly  
a dm in is te r in g  the  s ta te  law , and no 
ques t ion  arose a s  to a prosecution 
u nde r ano the r ju r i s d ic t io n ."  201 
US, a t  G9, GO L  ed at 663.

T h is  d ic tum , su b sequen t ly  re l ied 
on in Un ited  S ta te s  v  Murdock , 
sup ra , w a s  not w e l l founded.

The  se t t led  E n g l i s h  ru le  w a s ex­
a c t ly  the  opposite o f th a t  s t a te d

b y  th e  Court . The most recent au- 
tho i ' i ta t iv e  announcement o f the 
E n g l i s h  ru le  had been th a t  made in 
1867 in  U n ited  S ta te s  o f Am er ica  v  
M cRae , sup ra , w he re  the Court of 
Chancery Appea ls he ld  th a t  where 
th e re  is a rea l d ange r  o f  prosecution 
in a fo re ig n  coun try , the  case could 
no t be d is t in g u ish ed  “ in princ ip le 
•from one where a w i tn e ss  is  pro­
tec ted  from  an sw e r in g  an y  question 
wh ich  has a  tendency to expose him 
to fo r fe i t u r e  fo r  a breach  of our own 
m un ic ip a l law .” Supra , a t  686. The 
d ic tum  from  K in g  o f  the  Two S ic il ies 
c ited b y  the Court in Hale v Henkel 
had been re je c ted  in McRae. More­
over, the tw o  fa c to rs  re l ied on by 
th e  E n g l is h  cou rt in K in g  o f the Two 
S ic i l ie s  w e re  who l ly  inapp licab le to 
federa l- s ta te  prob lems in th is  coun­
t r y .  The f i r s t— “The im po ss ib i l i ty  
o f know ing , as m a t te r  o f law , to 
w h a t  cases the  [d an g e r  o f in c r im ina ­
tion J m ay ex tend . . . ,”  supra , 
a t  684— has no fo rce  in ou r  coun try  
where  the fede ra l and s ta te  courts 
ta k e  ju d ic ia l  notice o f each other's 
law . The second— th a t  “ in order to 
make the  d isc lo su re  dangerous to (he 
p a r t y  who ob jec ts , i t  is  essentia l 
th a t  lie shou ld  f i r s t  q u i t  Die protec­
tion o f o u r laws, and w i l f u l l y  go 
w ith in  the ju r i s d ic t io n  o f l l ie  laws 
he has v io la ted ,” sup ra , a t  684, 685—  
is e qua l ly  inapp licab le  in ou r coun try  
where th e  w itn e s s  is  gene ra l ly  w ith in  
" the  ju r i s d i c t io n ” o f  the S ta te  under 
whose law  he c la im s dange r o f in­
cr im ina t ion , and where, i f  he is not, 
the S ta te  m ay  demand h is ex trad i­
tion. The second case re lied on in 
Hale v  I le n k e l ,  sup ra— The Queen v 
Boyes, sup ra— was ir r e le v a n t  to the 
issue  the re  p resented . The Queen v 

•1378 U S  68]

Boyes did riot invo lve  "'different j u ­
r isd ic t ion s o r s y s tem s o f  law. I t  
m ere ly  held t h a t  t he dange r o f pros­
ecution “m u s t  be rea l and apprecia­
ble . .  . not a dange r o f an imag i­
n a ry  and un su b s ta n t ia l  charac te r
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. . . I t  in no w a y  su gge s ted  t h a t  
the  dange r o f prosecu tion unde r fo r ­
e ign law  could be ignored i f  i t  was 
“rea l and apprec iab le .”10

Thus , th e  a u th o r i t ie s  re l ied on b y  
the Court in Ha le v  Henkel prov ided 
no support fo r  the conclus ion th a t  
under th e  F i f t h  Am endmen t “ the 
on ly dange r to be considered i s  one 
a r is in g  w i th in  th e  same ju r is d ic t io n  
and unde r the  same so ve re ig n ty .” 
Nor w a s  i t s  a t tem p t to d is t in g u ish  
Ch ie f J u s t ic e  M a r sh a l l ’s  opinion in 
United S ta te s  v  Sa line Bank o f V i r ­
g in ia , sup ra , more su cce ss fu l . The 
Court ’s read ing  o f  Sa line Bank su g ­
gests t h a t  the s ta te , r a th e r  th an  
tho fede ra l , p r iv i le g e  a ga in s t  seif-

10. See note 7, supra . N o r  w ere  the  

N o rth  C aro lin a  cases relied op in llu le  v  

H enkel settled  au th o rity  in  fa v o r  o f  the  

proposition that tho F i f th  A m end m en t did 

not protect, a  federa l w itness from  in crim i­

nating  h im self under state  law . In  8 ta tc  

v M arch , 1 Jones ( N C )  526, tho N o rth  

Caro lina  Su p rem e C o u rt in 1853 did  say  

that tho N o rth  Ct’ volina " |c ]o u r t s ,  in ad ­

m in istering justice am ong th e ir  su itors, 

w ill nut no tice  the c rim in al law s o f another  

S ta le  or coun try , so fa r  as to protect a 

w itness from  being asked w h eth er he had  

not violated th em .”  T h a t  court, o f course, 

w as not ap p ly in g  e ith er the F if th  A m end ­

m ent or the Fo u rte e n th  A m end m en t (w h ich  

w as not yet e n a c ted ), urn! the N o rth  C a ro ­

lina rule ugn in xt se lf-incrim in n lion  ap p a r­

ently w as n arro w er in scope, than the 

federal vule. See  S ta tu  v T ho m as, 98 N C  

590. 60S, -1 S E  r.lH, 520 (c it in g  e ases ). In  

any event, tho au th o r ity  o f the M arch  

case had been sign ifican tly  d im inished, if  

not discredited , by tho second of tho 

N o rth  Curolinu  cases relied upon in H a lo  

v H enkel. In  S ta te  v  Thom as, supra , tho 

N o rth  C aro lin a  Suprem o C o u rt conceded  

that the M arch  “ ease is not d istingu ishab le  

in principle from  th a t before us.”  I t  con­

tinued : " W o  p refer , how ever, to put our  

decision upon other gro u n d — m ore soff«- 

furtory to our own minda and well sus­

tained by ad jud icatio n s  in other C o u rts .”  

1*8 N C . ut (50 J, -1 .HE, u t 520-521. 

(E m p h a s is  added .) T he  court then held  

th at tho w itness hau w aived  liia p riv ilege  

ag a in s t se lf-incrim in ation .

112 I. cd 2 d )— 44

in c r im in a t io n  app lies to  fede ra l 
co u r t s  when th ey  are  adm in is te r in g  
s t a te  s u b s ta n t iv e  law . The most 

•[378 U S  69] 

reasonab le  ' r e a d in g  o f  t h a t  case, 
however, and the  one wh ich  was 
p la in ly  accepted b y  Ju s t ic e  Ho lmes 
in B a l lm ann v  F ag in ,  sup ra , is th a t  
th e  p r iv i le g e  a g a in s t  se lf- incr im ina­
t ion p rec ludes a fede ra l cou r t  from  
r e q u ir in g  an  an sw e r to a ques t ion 
wh ich  m igh t in c r im in a te  the  w i tn e s s  
unde r  s ta te  law .11 T h is  re ad in g  is 
espec ia l ly  compel l ing in l ig h t  o-f the 
E n g l i s h  an teceden ts o f  th e  Sa line 
B ank  ease. See E a s t  In d ia  Co. v 
Campbell , d iscu ssed , supra , a t  (583; 
and  B rowns word v  E dw a rd s ,  d i s ­
cussed sup ra , a t  (583, 684.

11. I t  has been argued  th at ” [ i ] t  is 

ab u n d an tly  c lear . . . th a t Sa lin e  B an k  

stands fo r no constitu tional princip le w h a t ­

ever. I t  w as  m erely  n reassertion  o f tho  

ancien t equity rule th a t  a court o f equity  

w ill no t o rd ir  d iscovery  th a t  m ay subject 

a  p a r ty  to c rim in al prosecution. In  fac t, 

the decision w ns cited in support of th a t  

proposition  by an  esteem ed m em ber o f tho 

very  C o u rt th at decided the. case. 2 S to ry ,  

C o m m en taries  on E q u ity , § 1494, n. 1 

(1 8 3 0 )."  H utcheson v U n ited  S ta le s , 3(59 

U S  599, 608, note  13, 8 L  cd 2d 137, 147, 

82 S  C t  1005 (op in ion  o f M r . Ju stice  H a r ­

la n ).

T h e  cited au th ority  does not, how ever, 

support the a rg u m en t " th a t  Sa lin e  B a n k  

stands fo r no constitutional princip le w h a t ­

e v e r ."  T h a t  case w as cited by S to ry , 

in term ing led  w ith  m ore than  n dozen other 

cases, in a footnote to the fo llo w in g  s ta te ­

m ent: "C o u rts  o f E q u ity  . . . w ill not 

com pel a  d iscovery in aid o f a  c rim in al 

prosecution . . . fo r it in ayahint the 
pcniue of the Common Law to compel a 
party to accuse himoclf; and it is ngain .it 

tho gen era l princip les o f E q u ity  to  aid in 

tho enforcem ent o f penalties or fo r fe i­

tu res." (E m p h a s is  added.) Thin s ta te ­

m ent su ggests  th a t the com m on -low  p r iv ­

ilege and the equitab le  rub are  so in te r - 

m eshed th a t it  serves no useful purpose to  

a tte m p t to ascerta in  w hether a  g iven  a p ­

plication by a  C o u rt of E q u ity  rested on 

the fo rm er o r  tho latter .
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The weakness of th e  Hale v  Henke l 

d ic tum  wa3 im m ed ia te ly  recogn ized 
both b y  low e r fe d e ra l c o u r t s1* and 
b y  th is  Court i t s e l f .  I i .  V a j t a u e r  v  
Comm iss ioner o f Im m ig ra t io n , 273 
US 103, 71 L  ed 560, 47 S Ct 302, 
decided in  1927 b y  a unan imous

* [3 7 S  U S  70]

•Court, appe l lan t re fu sed  to an sw e r 
ce rta in  ques t ion s pu t to  h im  in a de­
po r ta t ion  proceed ing on th e  g round  
th a t  th e y  "m ig h t  have  tended to in ­
c r im in a te  h im  unde r th e  I l l in o is  S y n ­
d ica l ism  L aw  . . . Id . ,  a t  112, 
71 L  ed a t  565. In s te a d  o f dec id ing  
the  is sue  on the  a u th o r i t y  o f the  
Hale v  Henke l d ic tum , th e  Court he ld 
t h a t  the p r iv i le ge  had  been w a ived . 
T he  Court then  sa id :

"T h is  conclus ion m akes i t  unnec­
e s sa ry  fo r  us to cons ide r the ex ten t 
to wh ich  the  F i f t h  Amendmen t g u a r ­
antees im m un i t y  from  se lf- inc r im ­
ina t ion unde r  s ta te  s t a tu t e s  or 
w he th e r  th is  case is to be con tro l led 
b y  Hale v . Henke l , 201 US 43 [50 
I ,  ed 652, 23 S C t 3701; B row n  v . 
W a lk e r ,  161 US 591. 60S [40 L  cd 
819, 825, 16 S C t 644]; compare 
United S ta te s  v. Sa l in e  B an k , I Pe t 
100 [7 L  ed 69] ; B a l lm ann  v. F a g in ,  
200 US 186, 195 [50 L  ed 433, 437. 
26 S CL 2121." 273 US, a t  113, 71 
L  od a t 566.

In  a subsequen t case, dec ided in 
1933, th is  C ou r t su id  th a t  th e  ques­
t ion— w he the r  "one under e xam in a ­
t ion in a fede ra l t r ib u n a l  could not 
re fu se  to an sw e r on account o f 
p robab le in c r im ina t ion  un d e r  s ta tu  
law "— was “spec if ica l ly  re se rved  in 
V a j t a u e r  v  Comm'r o f Im m ig r a ­
t ion ,” and was no t "de f in i te ly  s e t ­
t le d "  un t i l  1931. U n ited  S ta te s  v

12. Sec , p. g ., U n ited  S ta te s  v I.o in lm nlo , 

228 K 080, nlfd on o ther grounds, 211 U S  

73, CO t, ed 807, .*10 S  C t  508, w here the  

court Accepted defendant's  contention th at 

i f  she answ ered  c .n tn in  ouustions, she 

m ig h t " in crim in ate  herself under the c r im i- 

nnl law n of W a sh in g to n ."  See  also, e. g., 

l iu d .a y e  P ow d er Co. v  H azard  P o w d e r  Co.

Murdock , 290 US 389, 396, 73 L  ed 
381, 386, 54 S Ct 223.

In  1931, the  Court decided United 
S ta te s  v  M urdock , 284 US 141, 76 
L  ed 210, 52 S C t 63, 82 A L R  1376, 
the  c a s t  p r in c ip a l ly  re l ied  on by re­
spondent here Appellee had been 
ind ic ted  fo r  f a i l in g  to supp ly  certa in 
in fo rm a t ion  to fede ra l revenue 
a gen ts . He c la im ed t h a t  hi3 re fu sa l 
had been ju s t i f ie d  because i t  rested 
on the  f e a r  o f fe d e ra l and s ta te  in­
c r im in a t ion . The Governmen t a r ­
gued  th a t  the record supported only 
a  c la im  o f s ta te , not -federal, incr im ­
ina t ion , and t h a t  th e  F i f t h  Amend­
m en t does not p ro tec t a g a in s t  a 
c la im  o f s t a te  in c r im ina t ion . Ap­
pellee d id  not respond to the la t te r  
a rg um en t , b u t  in s te ad  res ted  his 
en t i re  case on the  c la im  th a t  his 
r e fu s a l s  had in each in s tance been 
based on fede ra l a s w e l l a s s ta te  in- 
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c r im in a t ion . In  suppor t of " i t s  con­
s t i tu t io n a l  a rgum en t , the Govern­
m en t cited the  same two Eng l ish  
cases e rroneous ly  re l ied  on in the 
Hale v  Henkel d ic tum — K in g  of f he 
Two S ic i l ie s  v W il lcox , supra , which 
had been overru led , and The Queen 
v  Boyes, supra , w h ich  w a s  who l ly  in­
apposite . An  exam ina t ion  of the 
b r ie f s  and sum m a ry  o f  a rgum en t in­
d ica te s  th a t  n e i th e r  the Government 
nor th e  appellee in fo rm ed the Court 
th a t  K in g  o f the Two S ic il ies hail 
been ove rru led  b y  Un ited  S ta tes of 
Am e r ica  v McRae , sup ra .13

Th is  Cour t decided th a t  appellee's 
re fu s a l  to an sw e r re s ted  so le ly on a 
fe a r  o f  s ta te  prosecu tion , and then 
concluded, in one b r ie f  paragraph,
205 V 827; In  re D oy le , 42 I-’2d f.Hrt, rcv l  

w ith o u t op in ion, <17 F 2 d  1080.

13. T iie  G overnm ent niao relied ° n th* 

N o rth  C aro lin a  cane o f S ta te  v March, 

supra , w hich , ns previously  noted, see not* 

10, su pra , had  been discredited by the m b - 

RCfjuent case of S ta te  v  Thom as, supra.

l-12 1 -cd 2<l |



M U RPH Y  v  W A T E R F R O N T  COM M ISS ION  O F  N E W  YORK  G91
373 U S  52, 12 L  cd 2d 678, 84 S  C t  1594 

th a t  such a  f e a r  d id not j u s t i f y  a v io la t ion  o f the  law s  o f  ano the r coun- 
re fu sa l to an sw e r  ques t ions pu t by t r y . ” Un ited  S ta te s  o f  Am e r ica  v 
federa l officers. McRae, sup ra .

The Court ga ve  th ree  reasons fo r  
th is  conclusion. The f i r s t  w a s th a t :

“ In v e s t ig a t io n s  f o r  fede ra l p u r ­
poses m ay  not be p reven ted  by  mat- 
.ters depending upon s ta te  law . Con­
s t i tu t ion , A r t .  V I ,  § 2.” 284 US, a t  
149, 76 L  ed a t  213.

Th is  a rgum en t , however, beg s the 
cr i t ica l ques t ion . No one wou ld s u g ­
gest th a t  s ta te  law  could p re ven t a 
proper fe d e ra l in v e s t ig a t io n ;  the 
Court had a lre a d y  held th a t  the Fed- 
oral Government could, unde r the 
Supremacy C lause , g r a n t  im m un it y  
from s ta te  p rosecu t ion , and th a t ,  ac­
cord ing ly , s ta te  law  could not p re­
vent a  proper fe d e ra l in ve s t ig a t ion . 
The c r i t ic a l is sue  w a s w he th e r  the 
Federa l Government, w ithout yrant- 
inp im m un ity from  sta te prosecu­
tion, could compel te s t im ony wh ich  
would in c r im in a te  unde r s ta te  law . 
The Cour t ’s f i r s t  “ reason” w as not 
responsive to th i s  issue .

The second reason g iven  by the 
Court w a s t h a t :

“The E n g l is h  ru le  o f  ev idence 
aga inst compu lso ry  se lf- incr im ina­
tion, on wh ich h is to r ic a l ly  t h a t  con- 

•f.178 U S  72] 

ta i led*  in the  F i f t h  Amendment 
rests, does no t p ro tec t w itn e sse s  
aga in st d isc lo s ing  offenses in v io la ­
tion o f tho law s  o f  ano the r coun try . 
K ing of the Two S ic i l ie s  v  W il lcox , 
7 State T r ia ls  (N.S.) 1050, 1068. 
Queen v  Boyes, 1 B. & S. 311, 330.” 
284 US, a t 149, 76 L  ed a t  213.

As has been demonstra ted , tho 
cases c ited  were in one in s tance  ove r­
ruled and in the o the r inapposite , 
and the E ng l ish  ru le  was the oppo­
site from  th a t  s la te d  in th i s  C ou r t ’s 
cpinion: Tho ru le  d id “pro tec t w i t ­
nesses a g a in s t  d isc lo s in g  offenses in

The  t h i r d  reason g iv en  b y  the  
Cour t in M u rdo ck  w as t h a t :

“T h is  co u r t  h a s  he ld t h a t  im m u ­
n i t y  a g a in s t  s t a te  prosecu t ion i s  no t 
e s sen t ia l to  th e  v a l id i t y  o f fe d e ra l 
s t a tu te s  d e c la r in g  t l r t  a w itn e ss  
sh a l l  not he excused f r o  n g iv in g  e v i ­
dence on th e  g round  t h a t  i t  w i l l  in ­
c r im in a te  h im , and a lso  t h a t  the  la ck  
o-f s ta te  power to  g iv e  w itn e sse s  pro­
tec t ion a g a in s t  fe d e ra l p rosecu t ion 
does not d e fe a t  a s t a le  im m u n i t y  
s t a tu te .  The p r inc ip le  e s tab l ish ed  is 
th a t  fu l l  and complete im m u n i t y  
a g a in s t  p rosecu t ion b y  th e  go ve rn ­
m en t compe l l ing  the  w itn e ss  to an ­
sw e r  is  e q u iv a len t  to the pro tect ion 
fu rn ish e d  by  th e  ru le  a g a in s t  com­
pu lso ry  se lf- incr im ina t ion . Counse l­
man v .  H itch co ck , 142 U.S. 547 [35 
L  ed 1] 10, 12 S C t 195]. B rown  v . 
W a lk e r , 161 U.S. 591, 606 [40 L  ed 
819, 821, 16 S C t 644]. J a ck  v . 
K an sa s .  199 U .S . 372, 381 [50 L  ed 
231, 236, 26 S C t 73]. H a le  v . Henk­
el, 201 U.S. 43, 68 [50 L  ed 652, CG3, 
26 S Ct 370).’’ 284 US, a t  149, 76 
L  ed a t  213.

T h is  a rg um en t— th a t  th e  ru le  in  
ques t ion  had  a l r e a d y  been “e s ta b ­
l i s h e d ” b y  the  p a s t  dec is ions o f  the 
Cour t— is not a ccu ra te . The  f i r s t  
case c ited  b y  the Cou r t— Counse lman 
v  H itch cock— sa id  no th in g  abou t the  
prob lem o f in c r im in a t ion  unde r the  
law  o f ano ther so ve re ign . The  sec­
ond case— Brown v  W a lk e r— m ere ly  

*1378 U S  73] 

held th a t  the  "'federal im m un ity  
s t a t u t e  the re  in vo lved  d id  protect 
a g a in s t  s t a te  p rosecu t ion . The th i rd  
case—Jack  v  K an sa s— held th a t  tho 
Due P rocess C lause o f  the  Fou r teen th  
Am endm en t did no t p re ven t a S la te  
from  compel l ing an an sw e r to a 
ques t ion  w h ich  p resen ted no "rea l 
dange r o f a F ede ra l prosecu t ion .” 
199 US, a t 382, 50 1- ed a t  237. The
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f in a l case— Hale v  H enke l— con­
ta in ed  d ic tum  in suppor t o f th e  ru le  
announced wh ich  w a s w i th o u t  rea l 
a u th o r i t y  and wh ich  had been que s­
t ioned b y  a  unan im ous Cou r t in 
V a jt a u e r  v  Comm iss ioner o-f Im m i­
g ra t io n , sup ra . Moreover , th e  Court 
su b se quen t ly  sa id , in no un ce r ta in  
te rm s , t h a t  th e  ru le  announced in 
M urdock  had no t been p re v io u s ly  
“e s ta b l i s h e d ” b y  the dec is ions o f the 
Court . When M urdock  appealed h is  
su b sequen t conv ic t ion  on the  g round , 
in te r  a l ia , t h a t  an in s t ru c t io n  on 
w i l l f u ln e s s  shou ld  have  been g iven , 
the  Court aff irmed th e  Court o f  Ap­
pea ls ’ re ve rsa l o f h is  conv ic t ion  and 
sa id  th a t :

“N o t u n t i l  t h i s  co u r t  pronounced 
ju d gm en t  in Un ited  S ta te s  v . M u r ­
dock, 234 U S. 141 [76 L  ed 210, 52 
S C t G3, 82 A L R  1376], it. been 
de f in i te ly  se t t le d  t h a t  on.. unde r ex­
am ina t ion  in  a  fe d e ra l t r ib u n a l  cou ld 
not re fu s e  to an sw e r  on accoun t o f 
p robab le in c r im ina t ion  unde r s ta te  
law . The ques t ion  w as in vo lved , b u t  
not decided , in  B a l lm ann  v . F a gm , 
200 U. S. i  86, 195 [50 L  ed 133, 43 (, 
26 S Ct 212], and sp ec i f ic a l ly  • e- 
se rv cd  in V a j t a u e r  v . Comm ’r  o f  im ­
m ig ra t ion , 273 U.S. 103, 113 [71 L  
ed 580, 566, 47 S C t 302].” Un ited  
S ta te s  v M urdock , 290 US 389, 396, 
78 L  cd 381, 336, 54 S C t 223.

T hu s , n e i th e r  th e  rea son in g  nor 
the a u th o r i t y  re lied on b y  the  Cou r t 
in  United S ta te s  v  M urdock , 2S4 US 
141, 76 L  ed 210, 52 S C t 63, 82 ALU  
1376, suppo r ts  i t s  conc lus ion th a t  
( lie F i f t h  Am endm en t p e rm its  the 
F ede ra l G overnmen t to compel an ­
sw e rs  to ques t ion s wh ich  m igh t in ­
c r im in a te  unde r s t a te  law .

In  1944 the Court, in F e ldm an  v 
Un ited S ta te s , 322 US 487, 88 L  ed 
1408, 64 S C t 1082, 154 A L R  982, 
was con fron ted w i th  th e  s i tu a t io n  
where evidence compelled b y  a  S ta te

unde r a g ran t  o f  s ta te  im m un it y  was 
“ava i le d  o f b y  the [F e d e r a l ]  Govern- 
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m en t” and  * in troduced in  a fede ra l 
p rosecu t ion . Ja ck  v  JCansas, 199 US, 
a t  382, 5 0  L  ed a t  237. T h is  w as 
th e  s i tu a t io n  w h ich  the  Court had 
e a r l ie r  sa id  i t  d id “ not be l ieve” would 
occur. Ib id .  N eve r th e le s s , the 
Court , in a 4-lo-3 decis ion, upheld 
t h i s  p rac t ice , bu t  d id  so on the  au ­
th o r i t y  o-f a p r inc ip le  wh ich  is no 
longer accepted b y  th i s  Court . The 
Fe ldm an  reason ing  w a s e ssen t ia l ly  
as fo l low s :

“ [T ] h e  F o u r th  and F i f t h  Amend­
m en ts , in te r tw in ed  as th e y  are , [e x ­
p re s s ]  supp lem en t ing  phases o f the 
same con s t i tu t io n a l puroose . . . .” 
322 US 489-490, 88 L  ed 1412.

“ [0 ]n e  o f the se t t le d  princ ip les of 
o u r  Cons t itu t ion  h a s  been th a t  these 
Am endm en ts  p ro tec t on ly  aga in s t  
in va s ion  o f c iv i l l ib e r t ie s  by  the 
[F e d e r a l ]  Governmen t whose con­
d u c t  th e y  alone l im i t . ” Id . ,  a t  490, 
88 L  ed 1413.

“And so, wh i le  ev idence secured 
th ro u gh  unreasonab le  search and sei­
z u re  by fede ra l offic ia ls i s  inadm is­
s ib le  in a fede ra l prosecution , Weeks 
v  Un ited S ta te s , s u p ra ;  . . . in­
c r im in a t in g  documen ts so secured by 
s t a te  offic ia ls w i th o u t  part ic ipation 
b y  fede ra l officials b u t  tu rned  over 
f o r  th e i r  use are  a dm iss ib le  in a fed­
e ra l p rosecu tion . Burdeau  v. Mc­
Dowell , 256 U.S. 465 [65 L  ed 1018. 
41 S C t 574, 13 A L R  11591." 322 
US, a t  492, 88 L  ed a t  1414.

The Cou r t concluded, therefore , by 
ana logy  to the  then e x tan t  search 
and se izu re  ru le , t h a t  evidence com­
pelled b y  a s ta te  g ran t  o f immunity 
cou ld be used by the  Federa l Gov­
e rnmen t. B u f the lega l - f o u n d a t io n  

upon wh ich  th a t  4-to-3 decision re s t ­

ed no longer s tand s . Ev idence il­
le g a l ly  se ized b y  s l a t e  officials may 
no t now be rece ived in federa l c o u r ts .

■■W IT
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I n  E lk in a  v  U n i ted  State?, 364 US 
206, 4 L  ed 2d 1669, 80 S C t 1437, 
the Court he ld , ove r the d issen t o f 
the w r i t e r  o f  the  Fe ldm an decis ion, 
t h a t  “ev idence obta ined b y  s ta te  of­
f icers d u r in g  a search which , i f  con­
duc ted  b y  fede ra l officers, wou ld have 
v io la ted  the  d e fendan t ’s im m un it y  
f rom  unreasonab le  searches and se i­
zu re s under tho F o u r th  Amendment 
is  in adm is s ib le  o ve r th e  de fendan t’s 

*[3 7 8  U S  75]

♦timely ob jec t ion  in a fede ra l c r im ­
ina l t r i a l . ” 364 US, a t  223, 4 L  ed 2d 
a t  1681. Thu s , s ince the  fundam en ­
ta l a ssum p t ion  unde r ly in g  Fe ldm an 
is no longer v a l id ,  the  cons t itu t iona l 
ques t ion the re  decided m us t now be 
rega rded  as an open one.

The re le van t  cases decided b y  th is  
Court s ince F e ldm an  fa l l  into two 
ca tegories . Those in vo lv in g  a fed ­
e ra l im m un ity  s t a tu t e— exemplif ied 
b y  A dam s v M a ry la n d , 347 US 
179, 98 L  ed 603, 74 S C t 442— in 
wh ich  the  Court su gge s te d  th a t  the 
F i f t h  Am endm en t b a rs  use b y  the 
S ta te s o f  ev idence obta ined by the 
Federa l Gove rnmen t under the 
th rea t  o f  contempt. And those in ­
vo lv ing  a  s la t e  im m un ity  s t a tu te—  
exemplif ied by Knapp v  Schweitzer , 
357 US 371, 2 L  ed 2d 1393, 78 S Ct 
1302— where th e  Court , app ly ing  a 
ru le to day  re je c ted , held the F i f t h  
Amendmen t inapp licab le  to the  
S la te s .1*

In  A dam s v  M a ry la n d , supra , pe­
t i t ioner had te s t i f ied  be fore a Un ited 
S ta tes Senate C on im il tee  in v e s t ig a t ­
ing c r ime , and b is  te s t im ony had

la te r  been used to conv ic t h im  o f  a 
s t a le  cr ime. A fede ra l s t a tu te  a t  
th a t  t im e  prov ided th a t  no te s t im ony  
g iv en  b y  a w itn e ss  in congress iona l 
in q u i r ie s  “sha l l be used as evidence 
in  an y  c r im in a l proceeding aga in s t  
h im  in any cou r t  . . . .” 62 S ta t  
833. The S ta te  ques t ioned the ap­
p lica tion o f the  s t a tu t e  to pet it ion­
e r ’s  te s t im ony  and the  eonstitu tion- 
a l i t y  o f the s t a tu te  i f  construed to 
app ly  to s ta te  cou r ts . The Court, in  
an opinion jo ined by seven members, 
m ade  th e  fo l low ing  s ign if ican t s ta te ­
m en t : “a  w i tn e s s  does not need an y  
s t a tu t e  to p ro tec t h im  from  the  use 
o f  se l f- in c r im ina t ing  te s t im ony  he is 
compelled to g ive  ove r h is  ob jection . 
The F i f t h  Am endm en t take s care o f 
t h a t  w i th o u t  a s t a t u t e .” 347 US, 
a t  181, 98 L  ed a t  G12.ls T h is  state- 

* [3 78  U S  70] 

m en t su g g e s t s  * th a t a n y  te s t im ony 
e l ic i ted  under th r e a t  o f  contempt by 
a gove rnm en t to whom  the con s t i tu ­
t iona l p r iv i le ge  a g a in s t  se lf- incr im ­
ina t ion  is  applicab le (a t the t im e o f 
th a t  decis ion i t  w a s deemed applica­
ble on ly  to the  Fede ra l Government) 
m ay  not con s t i tu t io n a l ly  be adm it te d  
into evidence a g a in s t  h im  in any 
c r im in a l t r ia l  conducted b y  a gov ­
e rnm en t to whom the p r iv i lege  is 
a lso  applicab le . T h is  s ta tem en t , 
read  in l ig h t  o f to d a y ’s  decis ion in 
M a lloy  v  Hogan, 378 US a t  1, 12 
L  ed 2d a t  653, 84 S Ct 1489, 
d raw s  in to ques t ion  tho con t inu ing 
a u th o r i t y  o f the s ta tem en ts  to the 
co n tra ry  in Un ited  S ta te s  v  Murdock , 
281 US 141, 76 L  ed 210, 52 S CL 63,

14. la  M ills  v  L o u is ian a , 3f.O U S  220, 

3 1, ed 2d 1193, 79 S  C t  980, tho C ourt, 

w ithou t opinion, s im p ly  applied tho ru le  

announced in K n a p p  v Sch w eitzer, 257 U S  

371. 2 L  ed 2d 1393, 78 S  C t 1302. In  

Hutcheson v  U n ited  S la te s , 309 U S  599, 

8 L  ed 2d 137, 82 S  C t  1005, th ere  w as no 

opinion of the Court.

15. Tho C o u rt in A d am s v M ary lan d , 

247 U S  179, 98 L  ed 008, 74 S  C t  442, w ent

on to construe the s ta tu te  ns afford ing  

m ore protection than w ould  he provided  

by tho F if th  A m end m en t alone. It held 

th at the s ta tu te  applied even w here, os 

there, the w itness had not claim ed tits 

p riv ileg e  a g a in s t se lf-incrim in ation  before 

bein g  requ ired  to testify . It hold, ns w ell, 

th at the s ta tu te  did, and constitu tionally  

could, preven t use of the testim ony in state  

ns w ell ns federa l courts.
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82 A LR  137G, and Fe ldm an  v  Un ited 
S ta le s ,  sup ra .14

Knapp v  Schwe itze r , 357 US 37], 
2 L  ed 2d 1393, 78 S C t 1302, in ­
vo lved a  s t a te  con tempt conv ict ion 
fo r  a witness* re fu s a l  to an sw e r 
ques t ions , unde r a g r a n t  o f  s t a te  im ­
m un i ty ,  on th e  g round th a t  h is  an ­
sw e rs  m ig h t  s u b je c t  h im  to prosecu­
t ion under fede ra l law . P e t i t io n e r  
c la imed th a t  “ the F i f t h  Amendm en t 
g iv e s  h im  th e  p r iv i lege , wh ich  he 
can a s s e r t  a g a in s t  e i th e r a  S ta te  or 
the  Nationa l Government, a g a in s t  
g iv in g  te s t im ony  th a t  m ig h t  tend to 
imp lica te  h im  in  a v io la t io n "  o f  fe d ­
e ra l law . Id . , a t  374, 2 L  ed 2d a t  

•[378  U S  77]

1397. The Court, app ly ing  * the ru le  
then in ex is tence , denied p e t i t ion e r ’s 
c la im  and dec lared th a t :

“ I I  is  p la in th a t  the [ F i f t h  Amend­
m en t ]  can no more be though t o f  a s  
r e s t r i c t in g  act ion by  the S ta te s  than  
a s r e s t r i c t in g  the  conduct o f p r iv a te  
cit izen?. The sole— a lthough  deep ly 
v a lu ab le— purpose o f  the  F i f t h  
Amendmen t p r iv i le g e  a g a in s t  s e l f ­
in c r im ina t ion  is  the s e c u r i t y  o f  the 
in d iv id u a l a g a in s t  th e  exer t ion  o f 
the power of th e  F ede ra l Govern­
ment to compel in c r im in a t in g  t e s t i ­
mony w ith  a v iew  to enab l ing  th a t  
sam e Government to conv ic t a man 
ou t o f h is own m ou th ."  Id . , a t  380, 
2 L  ed 2d a t  1401.

The Court has today re je c ted  th a t  
ru le , and w ith  i t , a l l the e a r l ie r  cases 
re s t in g  on th a t  ru le .

The forego ing m akes i t  c lea r th a t
Ifi, In  U llm an n  v U n ite d  S ta te s , 350 U S  

•122. 100 L  ed 511, 70 S  C t  497, 53 A L R  2d 

1008, decided tw o y ears  a f te r  A dnm s, the  

C o u rt did not reach the constitutional ques­

tion  o f w hether a S t a te  could prosecute a 

person on the basis of evidence obtained by  

the F e d e ra l G overnm ent under a federal  

im m un ity  stntute. T ho  C o u rt a g a in  con ­

strued  the applicable s ta tu te , w hich  re ­

lated to testim ony invo lv in g  national se ­

cu rity , to apply  to the S ta te s  and hold

th e re  is  no con t inu ing  lega l v i t a l i t y  
to, or h is to r ica l ju s t i f ic a t io n  for, the 
ru le  th a t  one ju r i s d i c t io n  w ith in  our 
fe d e ra l s t r u c tu r e  m ay  compel a w i t ­
ness to g ive  te s t im ony  wh ich  could 
be used to conv ic t h im  o f  a cr ime in 
ano the r ju r is d ic t io n .

IV .  Conc lu s io n s .
In  l i g h t  o f th e  h is to ry ,  policies 

and purposes o f th e  p r iv i le ge  aga in s t  
se lf- incr im inat ion , we now accept as 
co rrect the  cons truc t ion  g iven  the 
p r iv i le ge  b y  the E n g l i s h  co u r t s17 and 
b y  Ch ie f Ju s t ic e  M a rsh a l l  and Ju s ­
tice Holmes. See Un ited  S ta te s  v  
Sa line Bank o f V ir g in ia ,  sup ra ; 
B a l lm ann  v F ag in , sup ra . W e re ­
je c t— as unsupported b y  h is to ry  or 
po licy— the dev ia t ion  from  th a t  con­
s t ru c t io n  on ly re cen t ly  adopted b y  
t i l l s  Cour t in Un ited  S ta te s  v  M u r ­
dock, sup ra , and Fe ldm an  v  United 
S ta te s , sup ra . W e bo ld th a t  the 

con s t i tu t io n a l pr iv i lege 
, , ,  * [378  U S  781

no v ■"against se lf- incr im ina­
t ion  p ro tec ts  a s ta te  w i t ­

ness a g a in s t  in c r im in a t ion  tinder 
fe d e ra l as w e l l a s  s ta te  law  and a 
fe d e ra l w i tn e ss  a g a in s t  in c r im in a ­
t ion  un d e r  s ta te  u s w e l l as federal 
law .

We m u s t  now decide w h a t  effect 
t h i s  ho ld ing  has on e x is t in g  s ta le  
im m u n i t y  leg is la t ion . In  Counsel­
m an v  H itchcock , 142 US 547, 35 I. 
ed 1110, 12 S f i t  195, th is  Court 
cons idered a fede ra l s t a tu te  which 
p rov ided th a t  no “ev idence obta ined 
from  u p a r ty  or w i tn e ss  b y  means
th a t the param ou n t federal “ au th ority  in 

aafe g u ard in g  national secu rity "  justifies 

" th e  restriction  it lias placed on the exer­
cise o f s la te  pow er . . . Id ., a t  430, 

100 L  cd a t 523.

17. The E n g lish  rule ap p aren tly  prevails  

also In Cann da , A u s tra lia  and Ind ia. 3 m  

G ran t, Fed era lism  nnd Se lf-In cr im in a tion : 

Com m on L a w  and U r it ish  U m p ire  Com­

parisons, 5 U C L A  I, R ev  1 (1958 ).
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o f a ju d i c i a l  proceeding . . . sh a l l  
be g iven  in evidence, or in an y  m an­
ner used a g a in s t  h im  . . .  in  any 
cou r t o f the  U n ited  S ta te s  . . . ." 
Id . , a t  5G0, 35 L  ed a t  1113. N o t­
w i th s ta n d in g  th is  s ta tu te , appellant, 
o J m i n g  h is  p r iv i le ge  aga in s t  sclf- 
in c r im ina t ion , re fu sed  to an swer cer­
ta in ques t ion s before a fede ra l g rand  
ju r y .  The Court sa id  " th a t  le g is ­
lation cannot ab r id ge  a cons t i tu t iona l 
p r iv i lege , and th a t  i t  cannot replace 
or supp ly  one, a t  leas t un less i t  is 
so broad as to  have the  same ex ­
tent in scope and e ffect .” Id . , a t  585, 
35 L  ed a t  ] 122. A pp ly in g  th i s  p r in ­
ciple to the f a c t s  o f t h a t  case, the  
Court uphe ld appe l lan t ’s  re fu sa l to 
answer on the g round th a t  the  s t a t ­
u te : “cou ld not, and wou ld  not, p re ­
vent the use o f  h is  te s t im ony to 
search o u t  o ther te s t im ony to be used 
in ev idence a g a in s t  h im  or h is  p rop­
erty , in a c r im in a l proceeding in such 
court . . . ,”  id., a t  5G4, 35 L  ed 
at 1114, th a t  i t :  “could not preven t 
the ob ta in ing  and  the use o f w i t ­
nesses and evidence wh ich shou ld  he 
a t t r ib u ta b le  d i r e c t ly  to tho t e s t i ­
mony lie m ig h t  g iv e  unde r compu l­
sion, and on w h ich  he m igh t bo con­
victed, when o the rw ise , and i f  he 
had re fu sed  to an sw er , he could not 
poss ib ly have  been conv icted . . . ," 
ibid., and th a t :  “a f fo rd s no pro­
tection a g a in s t  th a t  use o f compelled 
test imony wh ich  cons is ts  in ga in ing  

* [3 78  U S  791 

there from  a "know ledge o f  tho de­
ta i ls  o f a c r im e , and of sources o f 
in fo rmation wh ich m ay  supp ly  o the r 
means o f con v ic t in g  the w i tn e ss  or 
p a r ty .” Id . , a t  58(5, 35 L  ed at. J 122.

App ly ing  the ho ld ing  o f th a t  case 
to our ho ld ings today  that, the p r iv i ­
lege. a g a in s t  se lf- incr im ina t ion pro-

13. Once u defendant dem onstrates th a t  

he has testified , under a state  
Uf.Kinoti- k (trnnt of im m unity , to m a t ­

te rs  re lated  to the federal 

prosecution, the fed era l au th orities  have

te c ts  a s ta te  w itn e ss  a g a in s t  fede ra l 
prosecution , sup ra , a t  694, and th a t  

“ the same s ta n d a rd s  
iieadnotc 5 m u s t  de te rm ine  w he th e r 
ne*dnote g [ a  w i tn e s s ’]  s i lence in  

e i th e r  a fede ra l or s ta te  
p roceed ing is ju s t i f ie d , ’" M a l loy  v  
Hogan, 378 US a t  11, 12 L  ed 2d 
a t  661, we hold tho con s t i tu t ion a l 
ru le  to be th a t  a s ta te  w itne ss  m ay  
not be compelled to g ive  te s t im ony 
w h ich  m ay  be in c r im in a t in g  under 
fe d e ra l law  un less the  compelled te s­
t im on y  and  i t s  f r u i t s  cannot be used 
in  a n y  manner b y  fede ra l o ffic ia ls 
in connection w ith  a c r im ina l prose­
cu t ion a g a in s t  h im . We conclude, 
moreover, th a t  in  o rde r to imp lemen t 
th i s  con s t i tu t ion a l ru le  and accom­
modate the in te re s t s  o f the S ta te  and 
Fede ra l Governmen ts in in v e s t ig a t ­

in g  and  p ro secu t ing  
ifcadnoie 7 cr ime, th e  Federa l Gov­

e rnm en t m u s t  be proh ib ­
i ted  from  m ak ing  any such use of 
compelled te s t im ony  and i t s  f r u i t s .111 
T h is  ex c lu s iona ry  ru le ,  wh i le  p e rm it­
t in g  the  S ta te s  to secu re  in fo rm a l ion 
necessary fo r  e f fec t ive  law  enforce­
ment, leaves the w i tn e ss  anti tho 
Federa l Governmen t in su b s ta n t ia l ly  
the same posit ion a s  i f  the w itness 
had c la imed h is  p r iv i le g e  in the a b ­
sence o f a s ta te  g r a n t  o f im m un ity .

I t  fo l low s  th a t  pe t i t ione rs hero 
m ay  now be compelled to an sw er the 

ques t ions propounded to 
iiradnnlr n them. A t the t im e Ihey 
i'r«<ino(c to re fu sed  to an swer , how­

ever , p e t it ioners had a 
reasonab le fe a r , based on th is  
Cou r t ’s  dec is ion in Fe ldm an v 
Un ited  S ta tes , sup ra , th a t the fe d ­
e ra l a u th o r i t ie s  m igh t use tho a n ­
sw e rs  a g a in s t  them in  connection 

* [3 7 8  U S  SOI 

w ith  a fede ra l ‘ prosecution. Wo
the burden i.f show ing th a t tlw ir evidence  

is not ta inted  by estab lish in g  th at they  

had an independent, leg itim ate  sourm  for  

ttio disputed evidence.
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have now ove rru led  Fe ldm an  and  
he ld th a t  the F ed e ra l Government 
m ay make no such use o f  the a n ­
swers . F a i rn e s s  d ic ta te s  th a t  pe t i­
t ione rs  shou ld  n ew  be a f fo rded an 
opportun ity , in  l i g h t  o f th i s  de ve l­
opment, to  a n sw e r  the ques t ions . 
Cf. R a le y  v Ohio, 360 US 423, 3 L  ed 
2d 1344, 79 S Ct 1257. A cco rd in g ly , 
the ju d gm en t  o f the N ew  Je r se y  
cou r t s  o rd e r in g  p e t i t ion e rs  to an ­
sw e r  the ques t ions m ay  rema in  un ­
d is tu rb ed . B u t  th e  ju d gm e n t  o f 
contempt i s  v a ca ted  and the cause 
remanded to the N ew  Je r se y  S u ­
preme Court fo r  proceed ings not in ­
cons is ten t w i th  t l i i s  opinion.

I t  is so ordered .

S E P A R A T E

Mr. Ju s t ic e  Har lan , whom M r. 
•Tust ice C la rk  jo in s , con cu rr in g  in th e  
ju d gm en t .

U n le ss  I  w ho l ly  m isapprehend the 
C ou r t ’s opinion, i t s  ho ld in g  th a t  te s ­
t im ony compelled in  a s ta te  proceed­
in g  over a  w i tn e s s ’ c la im  th a t  such 
te s t im ony w i l l  in c r im in a te  h im  may 
not be used a ga in s t  the w itn e s s  in a 
fede ra l c r im in a l p rosecu t ion re s ts  
on constitu tiona l g rounds . On tha t 
ba s is , the c o n t ra ry  conc lus ion o f 
F e ldm an  v U n ite d  S ta te s , 322 US 
487, 88 L  ed 1408, 64 S C t 1082, 154 
A L R  982, i s  ove rru led .

1 be lieve th a t  the con s t i tu t ion a l 
h o ld in g  o f Fe ldm an  w a s co rrec t , and 
wou ld not o ve rru le  it . To the ex ten t , 
however, th a t  the dec is ion in tha t

•f.17S U S  t ill

case may have  re s ted  *also on a re ­
fu s a l  to exerc ise th is  C ou r t ’s “ supe r­
v is o ry  power’’ o ve r the a dm in is t r a ­
t ion o f  ju s t ic e  in fede ra l cou rts , I  
th in k  th a t  i t  can no longer be con­
s ide red  good law , in l ig h t  o f th is 
Cour t's subsequen t dec is ion in  E l ­
k in s  v  United S ta tes , 364 US 206.
4 I ,  ed 2d 1609, 80 S C t 1437. In  
E lk in s ,  th is  Court, e x e rc is in g  i t s

M r . Ju s t ic e  B lack  concurs in the  
ju d gm en t  and opinion o f the  Court 
fo r  the  reasons s ta ted  in  th a t  opin­
ion and fo r  th e  reasons s ta te d  in 
Fe ldm an  v  Un ited S ta te s , 322 US 
437, 494, 88 L  ed 1408, 1415, 64 S Ct 
1082,154 A LR  982 (d is sen t ing  op in­
ion), as we ll a s Adam son v  Ca li­
fo rn ia , 332 US 46, 68, 91 L  ed 1903, 
1917, 67 S C t 1672, 171 A LR  1228 
(d is sen t in g  op in ion ) ; Spe ise r v 
R anda l l ,  357 US 513, 529, 2 L  ed 2d 
1460, 1475, 78 S C t 1332 (concur­
r in g  op in io n ) ; B a r tk u s  v  I l l ino is , 
359 US 121, 150, 3 L  ed 2d 684, 705, 
79 S C t 676 (d issen t ing  op in ion ) ; 
and A bba te  v  Un ited  S ta te s , 359 US 
187, 201, 3 L  ed 2d 729, 738, 79 S Ct 
666 (d is sen t ing  opinion).
O P I N I O N S

su p e r v is o ry  power, d id  aw ay w ith  
the “s i l v e r  p la t te r "  doc tr ine  and 
p roh ib i ted  the use o f ev idence un ­
con s t i tu t io n a l ly  se ized by s ta le  au ­
th o r i t ie s  in a fede ra l c r im in a l t r ia l  
in vo lv in g  the person su f fe r in g  such 
a  se izu re . I  be lieve th a t  a s im i la r  
su p e rv is o ry  ru le  o f exc lus ion should 
fo l low  in a case o f  the k ind  now 
before us, and so le ly on th a t  basis 
concu r in th i s  ju dgm en t .

I
The Court's cons t i tu t iona l conclu­

s ions a re  though t b y  it. to fo llow 
f rom  w ha t i t  te rm s the  “po lic ies" of 
the  p r iv i le g e  aga in s t  solf-incrimina- 
t ion and a re-examination o f va r ious 
cases in th is  Court, p a r t ic u la r ly  in 
(he con tex t o f  e a r ly  E n g l i s h  law, 
A lm o s t  e n t i r e ly  ab sen t from the 
s ta tem en t o f “po lic ies’’ is any re fe r ­
ence to the p a r t ic u la r  problem of 
I b i s  ca se ; a t  best, the s ta temen t sug ­
ges ts  the se t o f va lues which are on 
one s ide  o f I lie issue . The d iscus­
sion o F precedent is sca rce ly  more 
he lp fu l .  I t  in te r tw in e s  decis ions of 
I h is  Cou r t w i th  dec is ions in Eng l ish  
cou r ts , wh ich  perhaps fo l low  a dif-
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f e ren t  ru le ,1 and c a s t s  *doubt fo r  one 
reason or ano the r on e v e ry  A m e r i ­
can case wh ich does not accord w i th  
the re s u l t  now reached. When the  
ske in is un tang led , however, and the  
l ine o f  cases is  sp read  out, two  fa c t s  
c le a r ly  em erge :

(1) W ith  t v70 ea r ly  and  some­
w ha t doub t fu l exceptions, t h i s  Cou r t 
l ia s cons is ten t ly  re je c ted  the  propo- 

•T378 U S  831 

s i t ion  th a t  *the dange r o f in c r im in a ­
t ion in  the cou r t  o f ano ther j u r i s d i c ­
tion i s  a su ff ic ien t b a s is  fo r  in vo k in g  
a p r iv i le ge  a g a in s t  se lf- incr im ina­
t ion ;

(2) W i th o u t  an y  exception, in 
e v e r y  case in vo lv in g  an im m un it y  
s t a tu te  in w h ich  th e  Cou r t ha s 
t r e a te d  the ques t ion now be fo re  us, 
i t  h a s  re je c ted  the p re sen t m a jo r ­
i t y ’s  v iew s .

T he  f i r s t  o f  the tw o  exceptiona l 
cases i s  U n i ted  S ta te s  v  Sa l ine Bank 
o f  V i r g in ia ,  1 P e t 100, 7 L  ed 69, 
dec ided in  1828; the en t i re  op iiv 'n 
in  th a t  case i s  quoted in  the m a jo r i t y  
opinion, ante , p. 684. I t  is  not c lear 
w he th e r  t h a t  case ha s an y  be a r in g  
on the p r iv i le g e  a g a in s t  se lf- incr im ­
in a t io n  a t  a l l .2 The second case is

1. T h e  E n g lish  ru le  is not elonr. In  

U n ited  S ta te s  o f A m e r ic a  v  M c R a e , L R  

3 Ch A p p  79 (1 8 6 7 ), the case on w hich  

tho m ajo rity  p r im arily  relies, the U n ited  

S ta le s  cam e into cou rt as a  p a rty  and  

sought U e lic it from  the defendan t a n ­

sw ers w h ich  w ould  hove subjected h im  

to a  fo rfe itu re  of p rop erty  under the  

law s o f the U n ited  S ta tes . U p h o ld in g  

the defendant’s re fu sa l to a n sw er, the  

Lord Chance llo r pointed cu t th a t  tho 

“ . . . P la in tiffs  c a llin g  for an  nn -

rw er nro the sovereign  power by whoso 

authority  nnd in w hose nam e the  p ro ­

ceedings for tho fo rfe itu re  nro institu ted , 

und who have  tho p ro p e r ly  to bo fo r ­

feited w ith in  th e ir  re a ch ."  Id., a t  85. 

T h at case, in w hich  ono sovereign , ns a 

party  in a  civil proceeding, a ttem pted  to  

use the jud icia l process o f  another sover­

eign to obtain  answ ers w h ich  would subject 

the w itness to a  fo rfe itu re  m iner the  law s  

of the fo rm er is c learly  d istingu ishab le  

from  the present case.

In K in g  o f the T w o  S ic ilie s  v  W lllco x , 

1 S im  ( N S )  301. Ill K n g  Rep  11(1 (18 51 ), 

the V ice -C h an ce llo r  had said  th a t "tho  

rule o f  protection [u g u in s t se lf-in crlm in n - 

tion ] is confined to w h a t  m ay tend to 

subject a purty  to penalties l>u our own 
lines . . . . "  1 S im  ( N S ) ,  a t  331, 61 

K ng R ep , a t  128 (em ph asis  added ). Tho  

Lord Chancello r said in M cR no , su pra , 

that K in g  o f tho T w o  S ic ilie s  lmd boon 

"m ost correctly  decided," L R ,  3 Ch A op , a t

6.'. but th a t tho genera l rule there laid  

down w as unnecessarily  broad . Ilo  de ­

clined to apply  tho rule In M cR n c  on tho 

ground th a t “ tho presum ed ignorance of 

the .lodge as to fore ign  law  . . . [h a d  

been] com pletely  rem oved by the adm itted  

statem ents upon tho p lead ings, in w h ich  

the exact natu re  o f the p en a lty  or fo r fe i­

tu re  incurred  by th e  p a rty  ob jectin g  to 

an sw e r is precisely  stated  . . . , "  L R ,  

3 Ch A p p , a t  85, and  the fu rth er ground , 

noted above, thnt the property  subject to 

a  fo rfe itu re  w as "w ith in  the pow er of 

the U n ited  S ta te s ,”  id., a t  87.

T he  o ther tw o  E n g lish  eases w hich the 

m ajo rity  cities in th is connection w ere  

decided m ore  than  ICO yours earlie r than  

K in g  o f th e  T w o  S ic ilies . M oreover, both  

cases invo lved  disclosures w hich w ou ld  

have been in c rim in atin g  under a separate  

system  o f law s  op eratin g  w ith in  the sam e  

leg is la tiv e  so vere ign ty . E a s t  In d ia  Co, v 

C am pb e ll, 1 V es  sen 210, 27 E n g  R ep  

1010 ( E x  174 9 ); H row nsw ord  v  Ed w ard s , 

2 V es  sen 243, 28 E n g  R ep  157 (C h  1750). 

In  K in g  o f tho T w o  Sic ilies , w hich  in ­

volved the lawH of unother sovereign, the  

V ico -C h a n cc llo r  observed th a t there w as  

an "absence o f a ll au th ority  on the po in t” 

raised  beforo h im , 1 S im  ( N S ) ,  a t 381, 

61 K n g  R ep , a t  128.

T here  is litt le  ag reem en t am ong  tho  

authorities  on the effect o f these cases. 

Sen G ra n t , F ed era lism  am i S e lf  In c r im in a ­

t ion : Com m on L a w  and llr itish  Em p ire  

Com parisons, 5 U C L A  L  R ev  1 -8 ; 8 W ig ­

m ore, Ev id en ce  (3d eii 1940), $2258 , n. 8 ; 

K ro n er, S e l f  Jn c r in ':> a tio n ; Thu E x te r n a l  

R e a ch  o f the P r iv ile g e , 60 Col L  R ev  816, 

820, n. 26; M cN n u g h to n , Se lf -Jn c r im in u - 

tion U n d e r  F o re ig n  L a w , 45 V o  I, R ev  

1299, 13i'2.

2. C o m pare  M e N a u g h to n , supra , note 1, 

a t  1305-1306, w ith  K ro n e r, supra, note 1, 

a t 818. Se e  H utcheson v U n ited  S ta tes , 

369 U S  509, 008, note 13, 8 L  ed 2d 137, 

147, 82 S  C t  1005; F e ld m an  v  U n ited  

S ta te s , supra , 322 U S  a t  494, 88 L  ed a t  

1415.

T h a t  th is case has m ean t different th ings  

to d ifferent people is evidenced by  tho
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Ba l lm ann  v  F a g in ,  200 U S  186, 50 
I .  ed 433, 2G S C t 212, dec ided in 
1908. The s ta tem en t th a t  the ap ­
pe l lan t “ w as exonera ted from  d is ­
c lo su res wh ich  w ou ld  have  exposed 
h im  to the pena lt ie s  o f the s ta te  
law ,” id ., a t  195, 50 L  ed a t  437, w a s  
a t  bes t an a lte rna tive  ho ld ing  and 
p robab ly  not even th a t .3 B a l lm ann  
had based h is  r e fu s a l  to t e s t i f y  be­
fo re  the G rand J u r y  so le ly  on the 
p o s s ib i l i t y  o f in c r im in a t io n  unde r 
s ta te  law , id ., a t  193-194, 50 L  cd 
a t  43G. N eve rthe le ss , be fo re con­
s id e r in g  the effect o f  s ta te  iner'mi- 
nntion a t  a l l ,  the Court pointed out 
th a t  the  fa c t s  showed a l ike l ihood 

•1373 U S  81]

“̂ of in c r im ina t ion  unde r  federal law . 
Id . , a t  195, 50 L  ed a t  437. The 
Cou r t then proceeded to s a y :

“ No t im po ss ib ly  B a l lm ann  took 
th i s  a spec t o f the  m a t te r  fo r  
g ran ted , a s  one w h ich  would be per­
ce ived by the  co u r t  w i th o u t h is  d i s ­
a g reeab ly  em phas iz in g  h is  own 
tea rs . B u t  he d id  ca l l a t ten t ion to 
ano ther le ss l i k e ly  to be known. A s 
we have  sa id , he se t fo r th  th a t  the re  
were many p roceed ings on foo t 
a g a in s t  h im  a s p a r ty  to a ‘bucke t 
sh >p.’ and so su b je c t  to the c r im in a l 
law  o f ihe S ta le  in w h ich  the g ran d  
j u r y  w a s  s i t t in g .  A cco rd ing  to 
United S ta te s  v S a l in e  B ank , 1 
P e te rs , 100 [7 L» cd 69j ,  lie was 
exonera ted f rom  d isc lo su re s  wh ich  
wou ld have exposed h im  to the pen­
a l t ie s  o f  the s ta te  law . See Jack  
v  K ansa s , 199 US 372 [50 L  ed 234, 
26 S Ct 73], decided th i s  te rm . One 
w ay  or the o ther we a re  o f opinion 
th a t  B a l lm ann  could no t be requ ired  
to produce h is  cash book i f  lie se t 
up th a t  i t  wou ld  tend to c r im in a te

h im .” Id . ,  a t  200 US 195-196, 50 L 
ed a t  437.

S ince the Jack  case wh ich  the 
Cour t c ited im m ed ia te ly  a f t e r  r e ­
f e r r in g  to Sa l in e  Bank  had been 
decided j u s t  a f e w  weeks before 
B a l lm ann  and w a s  co n tra ry  to 
Sa l ine  Bank , i t  i s  p la in  th a t  the 
Cour t w a s  not app ro v in g  and app ly ­
in g  the  la t t e r  case. The exp lana t ion 
fo r  the Cou r t ’s inc lus ion o f  th i s  am ­
b iguou s and in conc lu s ive  d iscuss ion 
o f  s ta te  in c r im in a t io n  is  s u re ly  the 
fa c t  th a t  B a l lm ann  had fa i le d  to set 
up the c la im  o f fede ra l in c r im in a ­
tion on wh ich  the Cour t re lied .

N e i th e r  o f these tw o  cases, the re ­
fore, " s q u a re ly  ho ld s ,” ante , p 684; 
see an te , p 687, th a t  a dange r o f  in ­
c r im in a t ion  unde r  s ta te  law  re l ieves 
a w i tn e ss  from t e s t i f y in g  be fo re  fed ­
e ra l au tho r i t ie s . More to the point, 
w h a te v e r  fo rce these two cases pro­
v id e  fo r  the m a jo r i t y ’s posit ion is 
w ho l ly  v i t ia te d  by subsequen t cases, 
w h ich  a re  f la t ly  con trad ic to ry  to 
th a t  posit ion.

•[378 U S  831

“s III J a ck  v  K ansas , 199 US 872, 50 
L  ed 234, 26 S C t 73, decided in 
1905, the Court cons idered a Kansas 
im m un ity  s ta tu te . The w itne ss  had 
re fu sed  to te s t i f y  on the g round that 
h is  te s t im ony m igh t in c r im in a te  him 
unde r fede ra l law . Tho Court up­
he ld h is comm itmen t fo r contempt 
o ve r h is c la im  th a t  the im m un ity  
g ran ted  by the s ta te  s ta tu te  was not 
“ broad enough ,” id ., a t  380, 50 L  ed 
aL 236, and tha t h is  imprisonment 
the re fo re  v io la ted the Fourteenth 
Amendment. The Cou r t sa id :

“ We th in k  the lega l im m un ity  is
Opinion in Iln lo v  Itcn ite l, 201 U S  11, DO 

I, ril G52, 26 S  C t  370. in w hich the C o u rt  

distingu ished Sa lin e  H ank , presum ab ly  in­

ad equate ly , on the ground th at in it "th e  

Fe d e ra l court w as  sim ply  ad m in istering  

tho sta te  law , and no question arose us to  

» prosecution under nnother jurisd iction .”  

201 U S ,  a t GO, 50 L  ed ut GG3.

3. In  U n ited  S ta tes  v  M urdock, 200 U S  

880, 3::g , 78 L  cd 381, 886, M  S  C t  223. 

the C o u rt said th at the question w he th e r 
"one under exam in atio n  in a federal tr i­

bunal could . . . r e f u j j  to answ er on

account of probable incrim ination  under 

r.tate la w ”  had been " in vo lved , but not 

decided” in B u llinann .
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in  re g a rd  to a p ro s e c u t ic  in  the 
same ju r i s d i c t io n ,  and when th a t  is  
f u l l y  g iv en  i t  i s  enough. Id . ,  a t  382, 
50 L  ed a t 237.

The presen t m a jo r i t y  cha ra c te r ­
izes t h i s  s ta tem en t a s  “ c ryp t ic  d ic ­
tum ,” ante, p. 687. B u t , I  su bm it ,  
there i s  no th ing  c ryp t ic  a bou t i t . 
N o r i s  i t  d ic tum . The Court a s ­
sumed f o r  purposes o f th a t  case th a t  
the Fou r te en th  Amendmen t re ­
qu ired  th a t  a  s ta te  s ta tu te  “g ive  s u f ­
f ic ient im m un it y  f rom  prosecu t ion 
or pun ishm en t ,” id ., a t  380, 50 L  ed 
a t 236, and i t  is e v iden t from  the  
opinion th a t  the  Cou r t rega rded  the 
remoteness o f  a d an ge r o f  prosecu­
tion in  the  cou r ts  o f  ano the r j u r i s ­
d iction, in c lu d in g  the  fe d e ra l courts , 
as a b a s is  fo r  ho ld ing  genera lly , and 
ro t  m ere ly  on the  fa c t s  o f  the case 
before i t ,  th a t  a s ta te  im m un it y  s t a t ­
ute need not p ro tec t a g a in s t  such 
danger. Sec id . , a t  381-382, 50 L  ed 
a t 236, 237.

The n e x t  case is  Ha le  v  Henkel , 
201 US 43, 50 L  cd 652, 26 S C t 
370, decided one y e a r  la te r , sh o r t ly  
a f te r  Ba l lm ann . The Court there 
re jected the  appe l la n t ’s a rg um en t 
tha t the fe d e ra l im m un ity  s ta tu te  to 
be va l id  had to con fe r im m un ity  
from pun ishm en t u n de r  s ta te  law . 
I t  sa id :

“The f u r t h e r  sugges t ion  th a t  the 
s ta tu te  o ffers no im m un it y  from 
prosecution in the  s ta te  cou r t s  w a s

4. In  B ro w n  v  W a lk e r , 161 U S  591, 40 

1. ed 819, 1 1 1  S  C t  644, on which the C o u rt  

relied in M a le , the C o u rt in tim ated  th at  

* federal im m u n ity  s ta tu te  need not pro­

tect a w itness from  ‘ 'u bare  possib ility  

that by his disclosure he m ig h t ho sub­

jected to the c rim in al law s of som e other 

sovereignty.”  161 U S ,  a t  608, 10 L  ed a t

In .lack, su pra , the C o u rt described  

urnwn ns fo llow s:

' i n  die subsequent case o f B ro w n  v  

" f i l t e r ,  161 U S  B ill, [40  L  ed 819, 10 S  C t  

*44 ). the s ta tu te  there involved w as  held 

to afford com plete im m un ity  to tho w it ­

hers, and he w as therefore  obliged to

a lso f u l l y  cons idered in  B row n  v  
W a lk e r  and  he ld to be no an sw er . 
The converse o f  th i s  w a s a lso  de­
c ided in  Ja ck  v  K an sa s , 199 US 372 
[50 L  ed 234, 26 S C t 73], name ly , 

* [3 78  U S  86] 

t h a t  the  f a c t  * th a t  an im m un it y  
g ran ted  to a  w itn e ss  under a s ta te  
s ta tu te  wou ld  not p reven t a  prose­
cu t ion o f  such w i tn e s s  fo r  a v io la ­
t ion o f  a F ede ra l s ta tu te , d id  not 
in v a l id a te  such s t a tu te  unde r  the 
Fou r teen th  Amendment . I t  w a s  
held both by th i s  co u r t  and by  the 
Supreme Court o f  K an sa s  t lm t  the 
po ss ib i l i ty  th a t  in fo rm a t ion  g iven  by 
the w i tn e ss  m igh t be used under the 
F ed e ra l a c t d id  not operate a s  a 
reason fo r  p e rm it t in g  the  w i tn e s s  to 
re fu se  to an swer , and th a t  a dange r 
so u n su b s tan t ia l  and  remote d id  not 
im p a ir  the lega l im m un it y .  Indeed , 
i f  the a rg um en t w ere  a  sound one 
i t  m ig h t  be c a r r ie d  s t i l l  f u r th e r  and  
held to app ly  not on ly to s ta te  prose­
cu t ions w i th in  the same ju r i s d ic t io n ,  
bu t to prosecu t ions unde r the c r im ­
ina l law s  o f o the r S la te s  to w h ich  
the w itne ss  m igh t have  sub je c ted  
h im se lf . The question has boon 
fu l l y  cons idered in Eng lan d , and  the 
conclus ion reached by 1> cou r t s  of 
th a t coun try  th a t  the • "!y d ange r 
to be cons idered i s  on a r i s in g  w i t h ­
in the same ju r i s d ic t io n  and unde r 
the same sove re ign ty . . . .” 201 
US, a t  68-69, 50 L  ed a t  GG3.<
answ er the questions th a t w ere  put to 

him , u ithough they m ig h t tend to in crim ­

inate him . In  th a t ease it  w as  contended, 

on tho p a rt of the w itness, th a t  the s ta tu te  

did lot g ra n t him im m un ity  a g a in s t  

prosecutions in the sta te  courts, a lthough  

it granted  him fu ll im m un ity  from  prose­

cution by the Fed era l Governm ent. T h is  

contention w as  held to lie w ithou t m erit. 

W h ile  it  w as  asserted th a t tho la w  o f  

C o rg rcsa  w as  suprem e, and th at judges  

nnd courts in every  S ta tu  w ere  bound 

thereby, and th at therefore  tho sta tu te  

gru n ting  im m unity  would prnhnhly operate  

in tile s ta te  as w ell us in the Fed era l
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I n  V a j t a u e r  v  Comm iss ioner o f 

Im m ig ra t io n ,  273 US 103, 71 L  ed 
560, 47 S C t 302, w h ich  d id  not in ­
vo lve  an im m u n i t y  s ta tu te , the  

•L378 U S  87]

Cour t * found i t  unnecessa ry  to con­
s id e r  th e  q ues . ion , e x ten s iv e ly  
a rgu ed  b y  the pa r t ie s , w he th e r  “ the 
F i f t h  Am endm en t gua ran tee s  im ­
m un i t y  f rom  se lf- in c r im ina t ion  u n ­
de r s ta te  s t a tu t e s  . . . id ., a t  
113, 71 L  ed a t  566; the  Cou r t in ­
d ica ted  th a t  i t  d id  no t n ece ssa r i ly  
re g a r d  H a le  and B row n , sup ra , a s  
conc lu s ive  o f  th a t  ques t ion , ib id . 
C f. U n ited  S ta te s  v  M u rdo ck , 290 
US 389, 396, 78 L  ed 381, 385, 54 
S Ct 223. A n y  doub ts on th i s  score, 
however , w e re  se t t led  in 1931, in 
Un ited  S ta te s  v  M urdo ck , 281 US 
141, 76 L  ed 210, 52 S Ct 63, 82 A L R  
1376. The  C ou r t the re  he ld unm is ­
ta k a b ly  th a t  an in d iv id u a l  could not 
avo id  te s t i f y in j r  in fe d e ra l proceed­
in g s  on the g round th a t  h is  te s t i ­
mony m ig h t  in c r im in a te  h im  unde r 
s ta te  law .

“ T h is  co u r t  h a s  he ld  th a t  im m u ­
n i t y  a g a in s t  s ta te  p rosecu tion i s  not, 
e ssen t ia l to th e  v a l i d i t y  o f fe d e ra l 
s t a tu te s  d e c la r in g  th a t  a w i tn e s s  
sh a l l  no t be excused f rom  g iv in g  e v i ­
dence on the g round  th a t  i t  w i l l  in-
courts, y e t still, and aside from that view, 
i t  w as  snid th a t  w h ile  th ere  m ig h t he a 

b are  possib ility  th a t  a  w itn ess  m ig h t bo 

subjected  to the c rim in al la w s  o f some  

o ther so vere ign ty , it  w as not n rea l and  

probable d an g er, but w as  so im probab le  

th a t it needed no t to lie taken  into a c ­

coun t." 199 U S ,  a t  881, CO L  cd  a t  23(1. 

(E m p h a s is  added .)

liro w n  is cited fo r  the proposition th a t  

" fu ll nnd com plete  im m un ity  ag n in st  

prosecution by  tho govern m en t com pelling  

the w itness to answ er is equ iva len t to the  

protection  fu rn ished  by the ru le  ag a in s t  

com pu lsory  se lf -in c rim in atio n ,"  in U n ited  

S ta te s  v M u rdock , 284 U S  141, 149, 70 

I, ed 210, 213, 52 S  C t  53, 82 A L U  1375. 

A n d  nee V a jta u e r  v Com m issioner of Im ­

m ig ra tio n , 273 U S  103, 113, 71 J. ed 550, 

5G0. 47 S  C t  302.

T he  m a jo rity  is incorrect w hen it s ta tes ,

c r im in a te  h im , and  a lso  th a t  the 
la ck  o f  s ta te  power to g iv e  w itne sses  
p ro tec t ion a g a in s t  fe d e ra l prosecu­
t ion does no t d e fea t a s ta te  irmnu- 
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n i t y  s ta tu te .  *The p r inc ip le  e s tab ­
l ish ed  i s  t h a t  f u l l  and  complete 
im m un ity  a g a in s t  p rosecu tion by 
the go ve rnm en t compe l l ing  toe  w i t ­
ness to a n sw e r  i s  e q u iv a len t  to the 
protec t ion fu rn i s h e d  b y  the ru le  
a g a in s t  compu lso ry  self-incrimina- 
tion .” Id . ,  a t  149, 76 L  ed a t 213.

Tim Court h a s  not u n t i l  m_.v de­
v ia te d  f rom  th a t  d e f in i t iv e  ru l in g . 
In  la t e r  proceed ings in the  Murdoclc 
case, the Cou r t sa id  i t  w a s  “ defin ite­
l y  se t t led  th a t  one unde r exam ina­
t ion in a fe d e ra l t r ib u n a l  could not 
r e fu s e  to a n sw e r  on accoun t o f prob­
ab le in c r im in a t io n  unde r  s ta te  law ."  
290 US 389, 396, 78 L  ed 381, 386, 
54 S C t 223. The  C ou r t  adhered to 
th i s  v iew  in F e ldm an , sup ra , where 
i t  e s tab l ished an e qu iv a len t  ru le  a l ­
low in g  the use in a fe d e ra l court of 
te s t im ony  g iv en  in  a  s ta te  court . 
The gene ra l p r in c ip le  w a s  sa id  to be 
one o f “separa teness in  the opera­
tion o f  s ta te  and  fe d e ra l c r im in a l 
law s  and  s ta te  and  fe d e ra l immu­
n i t y  p ro v is ion s .” 322 US, a t  493- 
491, 88 L  ed a t  1415.®
ante , p. 588, Unit the  C ourt in H ale , re ­

ly in g  on K in g  < f the T w o  S ic ilies , supra, 

disregarded  a  “ settled  E n g lis h  ru le" con­

tra ry  to its  ow n conclusion. See  note 1. 

supra .

5. T h is  w as  the princip le  underlying  the 

decision in Fe ld m an  ra th er th an  the so- 

called  “ Fe ld m an  reason in g ,"  an te , p. 592, 

w hich , as described by  the m ajority , con­

sists of phrases plucked from  separate  

p a ra g ra p h s  ap p e arin g  on fo ur ditl'erent, 

pages  o r the reported  opinion, see Fe ld ­

m an , so ira , a t  489 -492 , 88 L  ed ut 1412- 

1114. .'he  C o u rt referred  to the "silver  

p la tte r"  doctrine on ly  to illu s tra te  a  re­

lated princip le then app licab le  in the area  

of scnrch -Biul-aeizuru . See  id., a t  492, 88

1. ed a t  1414.

T he  m a jo rity  is, how ever, correct 

s la t in g  th at the decision in E lk in s  v Unit*-" 

S ta te s , 304 U S  205, 4 I , ed 2d 1559, 80
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In  A dam s v  M a ry la n d ,  347 US 
179, 98 L  ed 608, 74 S C t 442, the  
Court he ld th a t  a  fe d e ra l im m un ity  
s ta tu te ,6 the  language  o f w h ic h  
“could be no p la in e r ,” id ., a t  181, 98 
L  ed a t  612, p roh ib i ted  the use in  
a state c r im in a l t r i a l  o f  te s t im ony 
given before a Senate Committee . 
Quite obv ious ly , the r em a rk  in  
Adams th a t  the F i f t h  Amendmen t 
protects a w i tn e ss  “ f rom  the use o f 
se lf- incr im ina t ing te s t im ony  he i s  
compelled to g ive  over h is  ob je c ­
tion,” ib id . , does no t even remo te ly  
suggest " th a t  any te s t im ony  e l ic i ted  

* [378 U S  S9] 

under th re a t  o f con tempt b y  *a g o v ­
ernment to whem  the con s t i tu t ion a l 
p r iv i lege a ga in s t  se lf- inc r im ina t ion  
is applicab le . . . m ay no t con­
s t i tu t ion a l ly  be adm it te d  in to  e v i ­
dence a g a in s t  h im  in any c r im in a l  
tr ia l conducted by a go ve rnm en t to 
whom the p r iv i le g e  is a lso app l i ­
cable,” ante , p. 693.MM

In  Knapp v Schwe itze r , 357 US 
371, 2 L  ed 2d 1393, 78 S C t 1302, 
the Court aga in  upheld the v a l i d i t y  
of state im m un ity  s ta tu te s  a g a in s t  
the charge th a t  they d id  not, a s they 
could not, confer im m un it y  from  
federa l prosecu tion . The Cou r t a d ­
hered to i t s  posit ion in Knapp , 
supra, in  1959, in M i l l s  v  Lou is iana , 
360 US 230, 3 L  ed 2d 1193, 70 S C t 
9S0.

This, then, is the “ h i s to r y ” m u s ­
tered by the Court in suppo r t o f 
overru l ing the sound con s t i tu t ion a l 
doctrine ly in g  a t  the core o f  F e ld ­
man.

I I
P a r t  I o f th i s  opin ion shows, I 

believe, th a t  the Cou r t ’s a n a ly s is  o f 
prior cases h a rd ly  fu rn ish e s  an  ade­
quate bas is fo r  a new d ep a r tu re  in 
constitu tional law . E ven  i f  the
S t ‘l  1-187, d iscard ing  tho “ silver p la tte r"

®'*?lrinc has an  im portan t bearin g  on this 

See in fra , p. 702.

C ou r t ’s  a n a ly s i s  w e re  sound, how­
ever , i t  wou ld  not suppor t re ve rsa l 
c f  the  F e ldm an  ru le  on con&titu- 
t ic .ia l g rounds .

I f  the Cou r t were co rrec t in  a s ­
s e r t in g  th a t  the  “ sepa ra te  so ve r­
e ig n ty ” theo ry  o f  se l f- incr im ina t ion  
shou ld  be d isca rded , th a t  w ou ld , as 
the  Cou r t sa y s , lead to  the conc lu­
s ion t h a t  “a s ta te  w i tn e ss  [ i s  pro­
te c ted ] a g a in s t  in c r im in a t io n  unde r  
fe d e ra l a s w e l l as s ta te  la w  and  a 
fe d e ra l w i tn e s s  a g a in s t  in c r im in a ­
tion unde r  s ta te  as w e l l as fe d e ra l 
law .” An te , p 694. However , dea l­
in g  s t r i c t l y  w i t h  the s i tu a t io n  p re ­
sen ted b y  th i s  case, t h a t  conclus ion 
does not in t u r n  lead to a co n s t i tu ­
t io n a l ru le  t h a t  the te s t im ony  o f a 
s ta te  w i tn e s s  (o r  evidence, to ■which 
h is  te s t im ony leads) who is  com­
pelled to t e s t i f y  in  s ta te  p roceed ings 
may no t be used a ga in s t  h im  in  a 
fe d e ra l p rosecu t ion . P ro tec t ion  
wh ich  the Due  P rocess C lause a f ­
fo r d s  a g a is t  the  States is qu i te  ob­
v io u s ly  not a n y  ba s is  f o r  a  consti- 

* [3 7 8  U S  90] 

tu t io n a l ’ ru le  re g u la t in g  the  conduct 
of federa l a u tho r i t ie s  in  fede ra l pro­
ceed ings.

The Court a vo id s  th i s  p rob lem  by 
m ix in g  toge the r the F i f t h  Am end ­
m en t and the Fou r teen th  and t a l k ­
in g  abou t “ I be con s t i tu t ion a l p r i v ­
i lege a g a in s t  se l f- in c r im ina t ion ,” 
ante, p. 691. Such an approach, 
w h ich  dea ls  w i th  “con s t i tu t io n a l"  
r ig h t s  a t  la rge , un re la ted  e i th e r to 
p a r t i c u la r  p ro v is ion s o f the Cons t i­
tu t io n  o r to re le van t d if fe rences be ­
tween the  S ta te s  and the Fede ra l 
G overnment w a rn s  o f  the  dange rs  
f o r  o u r  fe d e ra l i sm  to wh ich  the 
“ inco rpo ra t ion” theory o f the F o u r ­
teenth Am endm en t leads. See m y 
d is s e n t in g  opin ion in M a lloy  v 
Hogan, 378 US 14. 12 L  cd 2d p 663.

6. See  A d am s, supra , nt ISO , note 1, 

98 L  ed a t  011.
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The Cou r t ’s reasons fo r  o v e r r u l ­

in g  F e ldm an  th u s  re s t  on an en t i re ly  
new conception o f the F if th  Amend­
ment, n am e ly  th a t  i t  app l ie s to f e d ­
era l use o f  state-compelled in c r im ­
in a t in g  te s t im ony . The opin ion, 
however, con ta in s no th in g  a t  a l l  to 
con trad ic t  th e  t r a d i t io n a l ,  well-un­
ders tood conception o f th e  F i f t h  
Amendmen t, to  wh ich , the re fo re , I  
con tinue to a dh e re :

"The  sole— although  deep ly v a l ­
uab le— purpose  o f  the  F i f t h  
Amendmen t p r iv i le g e  a g a in s t  s e l f ­
in c r im in a t io n  i s  the  s e c u r i t y  o f  
the in d iv id u a l  a g a in s t  the exer t ion  
of the power o f the F ed e ra l Gov­
e rnm en t to compel in c r im in a t in g  
te s t im ony  w i th  a v iew  to enab l in g  
th a t  sam e Gove rnm en t to conv ic t a  
man ou t o f h is  own mouth .” Knapp  
v  S chwe itze r , s u p ra ,  357 US a t  380, 
2 L  ed 2d a t  1401.

I t  is  no se rv ic e  to ou r con s t i tu ­
t iona l l ib e r t ie s  to encumber the  p a r ­
t i c u la r  p ro v is io n s  w h ich  s a fe g u a rd  
them  w i th  a g lo s s  fo r  wh ich  ne ithe r 
the  te x t  nor h i s to r y  p ro v ide s an y  
support .

A cco rd in g ly , 1 cannot accept the 
m a jo r i t y ' s  conc lus ion th a t  a  ru le  
p ro h ib i t in g  fe d e ra l a u th o r i t ie s  from  
u s in g  in a id  o f  a fede ra l prosecu tion 
in c r im in a t in g  te s t im ony  compelled 
in s la t e  proceed ings is c on s t i tu t ion ­
a l ly  requ ired .

• r sT s u so u
♦ill

I wou ld , how eve r , adop t such a 
ru le  in the exe rc ise  o f o u r  su p e r v i ­
so ry  power o ve r  the a dm in is t ra t io n  
o f  fede ra l c r im in a l  ju s t ic e .  Sec 
M cN ab b  v  Un ited  S ta tes , 318 US

7. Sp ecu la tion  th a t  fcdcrn l ngo '-ts  niny  

firs t have  "jrottc-n w in d " o f a federal crim e  

by n w itness ' testim on y  in s ta te  proceed­

ings would no t be a  basis fo r  b a rr in g  

fed era l primccittion, unaided by the s la te  

testim ony. A s  1 understand  the ru le  an -

332, 340-341, 87 L  ed 810, 823, 824, 
G3 S Ct 60S. The ru le  seems to me 
to  fo l low  from  the C ou r t ’s re jec t ion , 
in  the exerc ise  o f i t s  supe rv iso ry  
power, o f  the “s i l v e r  p la t te r ” doc­
t r in e  as app l ied  to the use in  fede ra l 
cou r t s  o f  ev idence uncon s t i tu t ion ­
a l ly  se ized by s ta te  officers. E lk in s  
v  Un ited  S ta tes , 364 US 206, 4 L  ed 
2d 1669, 80 S C t 1437.

S ince I  r e je c t  the m a jo r i t y ’s a r ­
gum en t th a t  the  “separa te  sover­
e ig n ty ” theo ry  o f  se lf- incr im inat ion 
i s  h i s to r ic a l ly  un founded , I  do not 
base m y conclus ion on the ho ld ing 
in M a llo y , 378 US 1, 12 L  cd 2d 653. 
84 S C t 1489, th a t  due process pro­
h ib i t s  a S ta te  f rom  compell ing a 
w i tn e s s  to te s t i f y .  M y  conclusion 
i s  based ra th e r  on the ground that 
such a  ru le  is p ro tec t ive  o f the 
v a lu e s  wh ich  the fede ra l p r iv i lege 
a g a in s t  se lf- in c r im ina t ion  expresses, 
w i th o u t  in an y  w ay  in te r fe r in g  w ith 
the independen t action o f the States 
and the F ed e ra l Government in 
th e i r  re spect ive  spheres . Increas­
ing in te rac t ion  between the S ta te  
and Fede ra l Governments speaks 
s t ro n g ly  a g a in s t  p e rm i t t in g  fed­
era l off ic ia ls to make prosecutoria l 
use o f  te s t imony wh ich a State has 
compelled when th a t  same test imony 
could not con s t i tu t io n a l ly  have bean 
compelled b y  (lie Fede ra l Govern­
ment and then used a g a in s t  the w i t ­
ness. P ro h ib i t in g  such use in no 
w ay  l im i t s  fe d e ra l power to inves t i­
ga te  and prosecu te fo r  federa l 
cr ime, w h ich  power w i l l  be as fu ll 
a f t e r  a S ta te  l ia s completed an in ­
ve s t iga t ion  as be fo re .7 Th is  a d ju s t ­
ment between s la t e  invest iga tions 

•[378 U S  921 

of local c r im e  *and fede ra l prosecu­
tions fo r  fe d e ra l c r im e  seerns par-
nounced today , a lbeit resting  on promise* 

w hich I  th ink a re  unsound, it i »  a p r o h i b i ­

tion a g a in s t the v*e of slate-cotnpollnl m* 

crimimtiny re  Me nee or tho “fruit* 
directly a t t r i b n h i h l e  t h e r e i n  in a  fcdertl 

prosecution.
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t i c u la r ly  de s irab le  111 v iew  o f the 
increasing-, p roduc t ive  cooperation 
between fe d e ra l and s ta te  a u th o r ­
i t ie s  in  the preven t ion o f c r im e . B y  
in su la t in g  in te rgo ve rnm en ta l coop­
e ra t ion f rom  the d ange r o f a n y  en­
croachment on the fe d e ra l p r iv i le g e  
a ga in s t  se lf- incr im ina t ion , such  a  
ru le  in the long  ru n  w i l l  p robab ly  
make jo in t  p rog ram s fo r  c r im e p re­
vention more effective.*

On th i s  ba s is ,  I  concur in  the 
ju d gm en t  o f the Court.

M r. Ju s t ice  W h ite , w i th  whom M r. 
Ju st ice  S tew a r t  jo in s , concu rr ing .

The Court ho lds th a t  the con s t i ­
tu t io na l p r iv i le g e  a g a in s t  s e l f ­
inc r im ina t ion  i s  nu l l i f ied  "when  a 
w itne ss ‘can be wh ipsawed in to  in­
c r im in a t in g  h im se l f  unde r both 
s ta te  and fede ra l law  even th o u gh ’ 
the cons t i tu t iona l p r iv i le g e  a g a in s t  
se lf- incr im ina t ion i s  app l icab le  to 
each.” Ante , p 682. W he th e r  v iewed 
as an exerc ise  o f  th i s  Cour t ’s  sup e r ­
v iso ry  power ove r the conduc t o f 
federa l law  en forcement offic ia ls or 
a cons t i tu t iona l ru le  necessary fo r  
m ean ing fu l en fo rcement o f  tho p r iv ­
ilege, th i s  ho ld ing requ ire s  t h a t  
compelled in c r im in a t in g  te s t im ony 
g iven in  a s ta te  p roceed ing not he 
used in an y  m anner b y  fede ra l o f­
fic ials in connection w i th  a  fe d e ra l 
c r im ina l prosecu tion . S ince these 
petit ioners dec lined to an sw e r in the 
be lie f th a t th e i r  v e ry  te s t im ony as 
well as ev idence de r ived  from  i t  
could bo used by  fede ra l a u tho r i t ie s  
in a c r im in a l prosecution a g a in s t  
them, they shou ld  be a fforded an 
opportun ity  to purge themse lves o f 
the c iv i l  contempt conv ic t ions by 
an sw e r in g  tho ques t ions . C f. R a le v  
v  Ohio, 3G0 US <123, 3 L  ed 2d 13-14, 
79 S Ct 1257.

In  re a ch in g  i t s  r e s u l t  the  Cour t 
does not accept the fa r- reach ing and 
in  m y  v iew  w ho l ly  unnecessa ry  con- 

* r378 U S  931 

s t i t u t io n a l  ‘ p r inc ip le  t h a t  th e  p r iv ­
i lege re qu ir e s  not on ly  complete p ro ­
tection a g a in s t  a n y  use o f  compelled 
te s t im ony in  any m anne r in  o ther 
j u r i s d i c t io n s  b u t  a lso abso lu te  im ­
m un i t y  in tnese ju r i s d i c t io n s  f rom  
an y  prosecu tion p e r ta in in g  to an y  
o f  the te s t im ony  g iven . The ru le  
w h ich  the Court does not adop t f inds 
on ly  i l lu s o r y  suppo r t in a  d ic tum  o f 
t h i s  Cour t and , a s I  sh a l l show , a f ­
fo r d s  10 more pro tection a g a in s t  
compelled in c r im in a t io n  than  does 
t i ie ru le  fo r b id d in g  fe d e ra l o ffic ia ls 
access to s ta tem en ts  made in ex­
change f o r  a  g r u n t  o f  s ta te  im m u ­
n i ty .  B u t  such a ru le  wou ld  in v a l ­
ida te  the im m un it y  s ta tu te s  o f the 
50 S ta te s  s ince the S ta le s  a re  w i t h ­
out a u th o r i t y  to con fe r im m un i t y  
f rom  fed e ra l p rosecu t ions , and 
wou ld  the reby c u t  deep ly and s i g ­
n i f ic an t ly  in to  t r a d i t io n a l and im ­
po rtan t a re a s  o f s ta te  a u th o r i t y  and 
re sp on s ib i l i ty  in o u r fede ra l sy s tem . 
I t  wou ld no t only requ ire  w idesp read 
fede ra l im m un iza t io n  f rom  prosecu­
t ion in fede ra l in v e s t ig a to ry  p ro ­
ceed ings o f  persons who v io la te  
s la te  c r im in a l law s , re ga rd le s s  o f 
the w ishe s o r needs o f local law  en­
fo rcemen t offic ia ls , b u t wou ld  a lso 
deny the S ta te s  tho power to ob ta in 
in fo rm a t ion  necessary fo r  s ta te  law  
en fo rcem en t and s ta te  leg is la t ion . 
T ha t  ru le , read in con junc t ion  w ith  
the ho ld ing  in Muhoy v  Hogan, 378 
US 1, 12 L  ed 2d (>58, 84 S Ct 1489, 
th a t  an a sse r t ion  o f  the p r iv i le g e  is 
a l l b u t  conc lus ive , wou ld  mean th a t  
te s t im ony in s ta te  in ve s t ig a to ry  
p roceedings, and in t r ia l s  a lso, is on 
a vo lu n ta r y  ba s is  on ly . The Fede ra l 
G overnment wou ld become the on ly

6. T he question w hether federally com ­

pelled incrim in atin g  testim ony could ho 

used in n state  prosecution is not involved

in ihiu ease and  would, o f course, present 

w holly diH’o ru it considerations.
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l a w  en fo rcemen t agency w i th  effec­
t i v e  power to compel te s t im ony in 
exchange fo r  im m un ity  from  prose­
cu t ion  unde r fede ra l and s ta te  law . 
These cons ide ra t ion s w a r r a n t  some 
e labo ra t ion .

I
Am ong  the necessary and most 

im po r ta n t  o f the powers o f  the 
S ta te s  a s well as the Fede ra l Gov­
e rnm en t to a ssu re  the effective fu n c ­
t ion in g  o f  gove rnm en t in an ordered 
so c ie ty  i s  the broad power to compel 

•1378 U S  94] 

re s id en ts  to ’ t e s t i f y  in court o r be­
fo re  g ran d  j u r i e s  or agencies . See 
B la i r  v  U n i te d  S ta te s , 250 US 273, 
G3 L  ed 070, 39 S Ct 468.1 Such te s­
t im ony  con s t i tu te s  one o f the Gov­
e rnm en t ’s p r im a ry  sources o f  in­
fo rm a t ion . The p r iv i le g e  a g a in s t  
se lf- in c r im ina t ion , s a fe g u a rd in g  a 
complex o f s ig n i f ic an t  va lues, rep ­
re sen ts a b road  exception to gov­
e rnm en ta l power to compel the 
te s t im ony o f  tho c i t iz e n ry . The 
p r iv i le g e  can be c la imed in any pro­
ceed ing , be i t  c r im in a l or c iv i l ,  a d ­
m in i s t r a t i v e  o r ju d ic ia l ,  in v e s t ig a ­
to ry  o r  a d ju d ic a to ry ,  M cC a r th y  v  
A rn d s te in , 2G6 US 31, <10, GO L  cd 
158, 1 GO, 15 S Ct 16; Un ited S ta te s  
v  Sa l ine  Bank, 1 Pet 100, 7 1, cd 
GO, and it p ro tec ts any d isc lo su res 
wh ich  the w i tn e ss  may reasonab ly 
apprehend cou ld be used in a c r im ­
ina l prosecu t ion or wh ich could lead 
to o the r ev idence tha t m igh t be so 
used. Mason v United S tates , 244 
US 362, Cl L ed 1108, 37 S Ct 621; 
Uofi'nmn v Un ited  S ta tes , 341 US

] .  Tho pow er nnd corresponding du ty  

nro recognized in tho S ix th  A m endm ent's  

com m ands th a t defendants bo confronted  

w ith w itnesses nnd th at they  have tho 

rig h t to subpoena w itnesses on their own  

behalf. T he  duty w as recognized by tho  

first C ongress in tho Ju d ic ia ry  A c t of 1789, 

w hich  m ade provision for the compulsion  

o f n it cm ! unco o f w itnesses In tho federal 

courts. 1 'j ta t  73, 88 (1789 ). See  ulso

479, 95 L  ed 1118, 71 S C t 814. Be­
cause o f the im po rtance  o f te s t i ­
mony, e spec ia l ly  in  the d isco ve ry  of 
c e r ta in  c r im es f o r  w h ich  ev idence 
wou ld  not o the rw ise  be a va i la b le  and 
the  b rea th  o f the p r iv i le g e , Congress 
h a s  enacted over 40 im m un ity  s ta t ­
u te s  and e v e ry  S ta te , w i th o u t excep­
t ion , has one or more im m un it y  acts 
p e r ta in in g  to ce r ta in  offenses or 
le g is la t iv e  inves t iga t ions .*  Such 
s ta tu te s  have fo r  more than  a cen­
t u r y  been re so r ted  to fo r  the in ves­
t ig a t io n  o f  m any offenses, chierty 
tnose whose p roo f and pun ishmen t 
were  o therw ise  im p ra c t ic a b le , such 
a s  po li t ica l b r ib e ry ,  extort ion , 

* [ 378 U S  9 5 1 

•gambling , consumer f r a u d s ,  l iquo r 
v io la t ion s , commerc ia l la rceny , and 
v a r io u s  fo rm s o f  racke teer ing . 
T h i s  Court, in dea l in g  w i th  fede ra l 
im m un ity  acts , has on numerous oc­
cas ions cha ra c te r ized  such s ta tu te s 
a s abso lu te ly  essen t ia l to the en­
fo rcem en t o f v a r io u s  fede ra l regu ­
la to r y  acts . In  B row n  v  W a lke r , 
1G1 US 591, 40 L  ed 819, 1G S Ct 
G44, the case in wh ich  the Court firs t 
uphe ld n congress iona l im m un ity  act 
o ve r ob jec t ion  th a t  the w itne ss ’ 
r i g h t  to rema in s i le n t  w a s inv io late , 
the Court s a id :  “ [ I f ]  w itnesses
s tan d in g  in B row n ’s  posit ion were 
a t l ib e r ty  to set up an immun ity  
f rom  te s t i f y in g , the enforcement of 
the In te r s ta te  Commerce law  or 
o the r ana logous ac ts , where in  i t  is 
fo r  the in te re s t o f  bo th p a r t ie s  to 
conceal the ir  m isdo ings , would be­
come imposs ib le ."  161 US 591, at 
610, 40 L  cd 819, a t  825. A ga in  in 
Hale v Henkel, 201 US 43, 50 L cd
l .ilion tha l, Tho Po w er o f Governm ental 

A gen cies  to Com pel T estim ony , 39 Ila rv  

L  R ev  094-1195 (1 9 2 0 ); 8 W ig m o re , Kvi- 

donco, §§2190-2193 (M cN n u g h to n  rev. 

1901).

2. F o r  a listing  o f Fodornl W itn ess Im ­

m un ity  A c ts  see Com m ent, 72 Vnle U  

1508, 1011-1012; the statu nets m ay he 

found in 8 W ig m o re , Evidence, §2281, ti­

l l  (M cN n u g h to n  cd 11)01).



MURPHY v  WATERFRONT COMMISSION OF NEW  YORK 705
378 U S  52. 12 L  ed  2d GTS. 84 S  C t 1594

652, 26 S Ct 3/0, the  Court noted 
the h igh ly  s ign if ic an t ro le p layed 
by  im m un ity  ac ts  in the en forcement 
o f fede ra l le g is la t io n :

“A s th e  combination o r con­
sp irac ies p rov ided aga in s t  b y  the  
Sherman A n t i  T r u s t  A c t  can o rd i­
n a r i ly  be proved on ly  by the  te s t i ­
mony o f the p a r t ie s  thereto , in  the  
person o f th e i r  agen ts or employes, 
the p r iv i le ge  c la im ed wou ld  p rac ­
t ic a l ly  n u l l i f y  the whole act o f  Con­
gress. O f w h a t  use wou ld  i t  be fo r  
the le g is la tu re  to dec la re  these com­
b inations u n law fu l  i f  the j u d i c i a l  
power m ay close the door o f  access 
to e\ery a va i la b le  source o f in fo r ­
mation upon the  su b je c t? ” Id . , a t  
70, 50 L  ed a t  663.

And on ly recen t ly  the Cou r t de­
clared th a t  im m un ity  s ta tu te s  have 
"become p a r t  o f  ou r cons t i tu t iona l 
fa b r ic  . . . inc luded .• . in 
v i r t u a l ly  a l l  o f the m a jo r  re gu la to ry  
enactments o f the  F ede ra l G ove rn ­
ment,’ ” and “ the S ta tes . . .
have passed numerous s ta tu te s  com­
pelling te s t im ony in  exchange fo r  
im mun ity  in the fo rm  e ithe r o f com­
plete amnes ty  or o f p roh ib it ion  o f 
the use o f the  compelled te s t im ony ."  
U llmann v Un ited  S ta te s , 350 US 
■122. 438, 100 L  ed G i l ,  524, 76 S C t 
407, 53 AL lt2d 1008.

3. Sec  also K u tk in  v U n ited  S ta le s , 343 

U S  130, 139 147, 00 It cd 833, 840-844, 72 s Ct 571 (Black, J., dissenting).
The Sennit: C rim e  C om m ittee  stated  In 

its third in terim  rep o rt:

"A n y  p rogram  fo r  contro lling  organ  

ized crim e m ust take  into  account the  

fundam ental natu re o f our governm ental 

system , Tho enforcem ent of tho crim inal  

law  is p rim arily  a  S la te  nnd local respon­

sibility.”  S Hop N o . 307, 82<1 C ong , 1st 

Scss, 6 (1051 ).

A ttorney  G enera l M itche ll com m ented:

Experience has shown th a t w hen C on - 

press enacts crim in a l leginlnlion o f this 

typo [dealing  w ith  local cr im e] the tend­

ency is fo r  the S ta te  authorities to cease  

their efforts to w ard  punish ing the offend- 

112 L e d  2 d l— 45
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♦These s t a te  s t a tu te s  p la y  a t  le a s t  
an equa l ly  im po r ta n t  rok* in  com­
pe l l in g  te s t im ony necessa ry fo r  en­
fo rcem en t o f  s ta te  c r im in a l law s . 
A f t e r  a l l ,  th e  S ta tes s t i l l  bea r p r i ­
m a ry  re spon s ib i l i ty  in th i s  coun try  
fo r  the adm in is t ra t io n  o f  the c r im ­
ina l l a w ,  m os t cr imes, p a r t ic u la r ly  
those fo r  wh ich  im m un it y  ac ts  have 
p roved most u se fu l and necessary , 
a re  m a t te r s  o f  local con ce rn ; fe d e ra l 
p reemption o f a rea s o f c r im e  con­
t r o l  t r a d i t io n a l l y  re served to the 
S ta te s  has been re la t i v e ly  unknown 
and th i s  a rea  has been sa id  to be 
a t  the core o f  the con t inu ing  v ia ­
b i l i t y  o f the S ta te s in ou r fede ra l 
sy s tem . See A bba te  v Un ited  
S ta te s , 359 US 187, 195, 3 L  ed 2d 
729, 734, 79 S Ct 666; Screw s v  
U n i te d  S ta tes , 325 US 91, 109, 89 
1, ed 1495, 1506, 65 S C t 1031, 162 
A L R  1330; Un ited  S ta te s  v  Cruik- 
shank , 92 US  542, 553-554, 23 L  ed 
588, 591, 592; Un ited  S la te s  v  Ah 
Hung , 243 F  762 (DCED  N Y ) .  C f 
18 USC § 5001, 18 USC § C59.®

T 3 7 «  U S  97]

♦Whenever access to im po rtan t 
te s t im ony is  b a r red  by  poss ib le s ta te  
prosecu t ion , the S la te  can, a t  i t s  
op t ion , remove the imped iment by 
n g r a n t  o f  im m un i t y ;  b u t  i f  tho 
w i tn e s s  is  fa ced  w i th  prosecu tion 
by  th e  F ede ra l Government, th
ors »n«l to leave i t  to the Fed era l a u th o ri­

ties  and  tho F e d e ra l Courts . T h a t  has  

been tho experience under th« D y er A c t ,”  

72 C o n g  Hoc 0211 (1930 ).

N a tio n a l enactm ents w hich touch upon  

these arcus uro not designed d irectly  to 

suppress activ ities  illegal under stato  in-./ 

but to assist sta te  enforcem ent agencies  

in  the ad m in istra tion  of th e ir  own s ta t ­

utes. See  In t  R ev  Code of 1954, §§ 4701 — 

4707, 4711-4716 (narco tics  t a x ) ;  In t  R e v  

Code o f  1954, §§ 4401-4404, 4411-4413, 

4421-4423 (w a g e r in g  tu x ) .  Se c  g en era lly , 

Sc h w a rtz , Fed era l C rim in a l Ju risd iction  

and P ro secu to rs ’ D iscretion , 13 L a w  nnd 

Contem p P ro !) G4, 83 -86  (1 0 4 8 ); C o m ­

m ent, 72 Y a le  U  108, 140-142.
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S ta te  is  w ho l ly  powerless to extend 
im m un i t y  f rom  prosecution unde r 
fe d e ra l law  in  o rde r to compel the 
te s t im ony . A lm o s t  in v a r ia b ly  an ­
sw e r s  in c r im in a t in g  unde r s ta te  law  
can be c la im ed to be in c r im in a t in g  
u nde r  fede ra l law . G iven the ex­
ten s ive  sweep o f a hos t o f fede ra l 
s ta tu te s , such  a s  the income ia x  
law s , s e cu r i t ie s  regu la t ion , law s  
re g u la t in g  use o f  the m a i ls  and other 
communica t ion med ia fo r  an i l lega l 
purpose, and re g u la t in g  f r a u d u le n t  
t r a d e  p rac t ice s , and g iven  the v e r y  
l im ite d  d isc i'etion, i f  any , in th e  t r ia l  
ju d g e  to s c ru t in iz e  the w i tn e ss ’ 
c la im  o f p r iv i le g e , M a l loy  v  Hogan, 
378 U3 1, 12 L  ed 2d 653, 84 S Ct 
1489, in v e s t ig a t io n s  conducted b y  
the S ta te  in to  m a t te r s  o f  corrup t ion  
and m isconduc t w i l l  o b v iou s ly  be 
thw a r te d  i f  im m un it y  f rom  prose­
cu t ion  un de r  fe d e ra l l a w  w a s a con­
s t i t u t io n a l l y  requ ired  condit ion to 
te s t im on ia l compulsion in  s ta te  pro­
ceed ings. W he reve r  the w itne ss , 
fo r  reasons known  on ly to h im , 
w ish ed  not to respond to o rd e r ly  in ­
q u i ry ,  tho flow of in fo rm a t ion  to the 
S ta te  wou ld  be w ho l ly  impeded. 
E v e ry  w itn e ss  wou ld  be f re e  to b lock 
v i t a l l y  im po r tan t  s ta te  proceedings.

I t  is not w i th o u t s ign if icance tha t 
th e re  were two o s ten s ib ly  incons is t­
en t l ines o f  cases in th is  Court re ­
g a rd in g  the e x te rn a l reach o f the 
p r iv i le g e s  in re spec t to the law s  of 
ano ther ju r i s d i c t io n .  In  the cases 
in v o lv in g  r e fu s a ls  to an sw e r ques­
t ions in  a  fe d e ra l g rand  j u r y  or 
d isco ve ry  p roceed ings on the ground 
o f in c r im in a t io n  unde r  s ta te  law , 
absen t an y  im m un i t y  s ta tu te , the 
Court suggested  th a t  the  F i f t h  
Amendmen t p r iv i le g e  protected 
such an sw e rs , Un ited  S ta te s v  
Sa line Rank , 1 Pot 100, 7 L ed 69; 
Ra l l in ann  v  F a g in , 200 US 180, 50 
E  ed 433, 26 S Ct 212, wh i le  in the

cases in vo lv in g  r e fu s a ls  to an sw er 
a f t e r  im m un ity  w a s  con fe rred , the 
Court in d ica ted  th a t  im m un i t y  in 

•[378 US 98] 
re g a rd  to a prosecution * in the j u r i  
d ic t ion  conduc t ing  the in q u i r y  sa t­
isf ied the  p r iv i le ge . B rown  v 
W a lk e r , 161 US 591, 40 L  ed 819, 18 
S C t 644; J a ck  v  K an sa s , 199 US 
372, 50 L  ed 234, 26 S C t 73; Hale 
v  Henkel, 201 US 43, 50 L  ed 652, 26 
S Ct 370. Cf. U n ited  S ta te s  v  M u r ­
dock, 284 US 141, 76 L  ed 210, 52 
S Ct 63, 82 A L R  1376. The  decision 
in Ba l lm ann  tha t a w i tn e s s  in a fed ­
era l g ran d  j u r y  proceed ing could not 
be compelled to make d isc losures 
in c r im in a t in g  u nde r v e ry  s im i la r  
fede ra l and s ta te  c r im in a l  s ta tu te s 
w a s  announced b y  m embers of the 
same Court and w i th in  a v e r y  short 
t im e o f the dec is ions in Jack  and 
Hale , ho ld ing th a t  im m un it y  under 
the law s  o f one sovere ign w a s s u f ­
fic ient. The b a s is  fo r  these la t te r 
ho ld ing s , a s w e l l a s  Knapp v 
Schwe itze r , 357 US 371, 2 L  ed 2d 
1393, 78 S Ct 1302, upho ld ing  a state 
con tempt conv ic t ion fo r  a re fu s a l to 
an sw e r  a f t e r  a g r a n t  o f s ta te  im ­
m un i ty ,  w a s  no t a n ig g a rd ly  v iew 
o f  the p r iv i lege  a g a in s t  self-incrim- 
inntion b u t  " th e  h is to r ic  d i s t r ib u ­
t ion o f power as be tween Nation 
nnd S ta te s  in o u r  fede ra l system ." 
357 US 371, a t 375, 2 L  cd 2d 1393. 
a t  1398, 78 S C t 1302. A s the  con­
c u r r in g  and d is sen t in g  members of 
the Court in Knapp pointed out, the 
d i lemma posed to ou r fede ra l system 
b y  fe d e ra l ly  in c r im in a t in g  te s t i­
mony compelled in a s ta te  proceed­
in g  was not re a l ly  necessary b u t  for 
the p r io r  decis ion in  Fe ldm an v 
Un ited  S ta tes , 322 US 487, 88 L ed 
1408, 64 S C t 1082, 154 A L R  932. 
w h ich  uphe ld the F ede ra l Gov­
e rnm en t ’s use o f in c r im ina to ry  
te s t imony compelled in a s ta te  pro­
ceeding. A lthough  Fe ldm an  was 
quest ioned , no one suggested in 

112 Led 2d)
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Knapp th a t  the  so lu t ion to the  prob­
lem la y  in  fo rb id d in g  the S ta te  to 
ask ques t ions in c r im in a t in g  unde r 
fede ra l law .

To an swer th a t  the un d e r ly in g  
policy of the p r iv i le g e  subo rd ina te s  
the law  enforcement func t ion  to the 
p r iv i lege  o f  an in d iv id u a l  w i l l  not 

• do. F o r  whe re  the re  is on ly  one 
government invo lved , be i t  s ta te  or 
federa l, not on ly i s  th e  dange r o f 
prosecution more imm inen t and in ­
deed the l ik e ly  purpose o f the in ve s ­
t iga t ion to fa c i l i l a t e  prosecution and 
conviction, b u t  th a t  a u th o r i t y  has 
the choice o f  exchang ing im m un it y  
for the needed te st imony . To t r a n s ­
form poss ib le fede ra l prosecution 

*[3 7 8  U S  99] 

into a source o f "'absolute pro tected 
silence on the p a r t  of a sta te  w itn e ss  
would leave no such choice to the 
States. Only the Fede ra l Govern­
ment wou ld re ta in  such an option.

Nor w i l l  i t  do to say  th a t  the Con­
gress could re in s ta te  s ta te  power by 
au tho r iz ing  s ta te  of lic ia ls to con fer 
absolute im m un it y  f rom  fede ra l 
prosecutions. Congress has e s tab ­
lished h ig h ly  complicated proce­
dures, r e q u ir in g  the approva l o f the 
A tto rney Genera l, be fo re a l i n r l e d  
group o f  fe d e ra l o l l ic ia ls  may g r a n t  
im mun ity  f rom  fede ra l prosecu­
tions. E .  g., 18 USC §3486,« 18 
USC § 1406. The decis ion to g r a n t  
im m un ity  is  based upon tho impo r­
tance o f  the te s t im ony to fe d e ra l 
law en forcement in te re s t , a m a t te r

4. The debates on tho b ill lead ing  to 

tho statu te which g ranted  a  congressional 

comm ittee the pow er to confer im m unity  

well revenl the concern over im m un iza ­

tion from  federal prosecution w ithou t tho  

express approval o f the A tto rn ey  G enera l 

in each case. 99 C o n g  Iiec 4737-1740, 

8342-8343; l i l t  Rep No . 2000, B3d Cong, 

2d Sess (1954 ). Seo  B row nell, Im m u n ity  

fro m  Prosecution  V ersu s P riv ileg e  

Against Se lf-In cr im in a tio n , 28 T ul L  Rev  
1 (1953):

“U K  any measure is to lie enacted 
permitting the g r an t in g  of Immun ity  to

w i th in  the competence o f fede ra l 
o ff ic ia ls to assay . These procedures 
wou ld  crea te  in su rm oun tab le  ob­
s tac le s i f  the reques ts  fo r  approva l 
w e re  to come f rom  innum erab le  
loca l offic ia ls o f the 50 Sta tes . Ob­
v io u s ly  fede ra l offic ia ls could not 
p rope r ly  eva lu a te  the ex ten t o f the 
S ta te ’s need fo r  the te s t im ony on a 
case-by-case ba s is . F u r th e r ,  the 
scope o f the im m un it y  con fe rred  
w ho l ly  depends on the te s t im ony 

•[378 U S  100] 

g iven , a m a t te r  o f cons iderab le " d i f ­
f ic u l t y  to de te rm ine a f te r ,  no less 
th an  before, th e  ques t ion is  an­
swered , th e  t im e when fede ra l ap­
p rova l wou ld  be necessary , He ike 
v  Un ited  S ta tes , 227 US 131, 57 L  ed 
450, 33 S C t 226; L um be r P roduc ts  
A s sn  v  Un ited  S ta tes , 144 F2d 
546 (CA 9th C i r ) ,  and a m a t te r  
whose de te rm ina t ion  re qu ire s  in ­
t im a te  f a m i l i a r i t y  w i th  both the n a ­
tu r e  and d e ta i l s  o f  the in ve s t ig a t io n  
and the backg round  o f the w i tn e ss . 
F in a l ly ,  i t  i s  v e ry  doub t fu l  th a t  Con­
g re s s  wou ld , i f  i t  b a d  the power to, 
a u tho r ize  one S ta le  to con fe r im ­
m u n i t y  on persons s u b je c t  to p rose ­
cu t ion  unde r  the c r im in a l law s  c f  
ano the r S ta te .

I I  . .
N e i th e r  tho confl ic t between s ta te  

and fe d e ra l in te re s ts  nor the con­
sequen t en th ronemen t o f  fe d e ra l 
agenc ies a s the on ly  law  en force­
ment a u tho r i t ie s  w i th  e ffec t ive
w itnesses before eitiier H ouse o f Congress, 

o r its com m ittees, it should vest the A t ­

torney G en era l, or the A tto rn ey  G en era l  

actin g  w ith  tho concurrence of ap p ro p ria te  

m em bers of Congress, w ith  the u u th o rily  

to g ra n t such im m unity , nnd if the tes ti­

m ony is sought fo r n court or grand  ju ry  

th a t tho A tto rn ey  G enera l alone bo au th or­

ized to  g ra n t the im m u n ity ."  (R e m a rk s  

of A tto rn ey  G enera l B ro w n e ll.) Id ., a t  19.

C o n gress  adopted th is v iew  in recent 

Im m un ity  sta tu tes . 18 U S C  § 348(1; 18 

U S C  § 140(1. S e e  also Com m ent, 72 Yn lo  

U  16G8, 1598-1610 (19G3).
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power to compel te s t im ony  is  neces­
s a r y  to g ive  f u l l  e ffect to a  p r iv i le g e  
a g a in s t  se lf- incr im ina t ion  whose ex­
te rn a l reach  embraces fe d e ra l as 
w e l l  a s s ta te  law . The approach 
need not and , in  l i g h t  o f  the above 
cons ide ra t ions , shou ld  no t be in 
te rm s  o f the S ta te ’s power to compel 
the te s t im on y  ra th e r  th an  the  use 
to w h ich  such te s t im ony can be pu t . 
I t  is  unquest ioned th a t  an im m un it y  
s ta tu te , to be  v a l id ,  m u s t  be coex­
ten s iv e  w i th  the  p r iv i le g e  wh ic i I t 
d isp laces , b u t  i t  need not be broader . 
Counse lman v  H itchcock , 142 US 
547, 35 L  ed 1110, 12 S C t 195; 
B row n  v  W a lk e r ,  161 US 591, 40 
L  ed 819, 16 S Ct 644; Ha le  v  Hen­
kel, 201 US 43, 50 L  ed 652, 26 S C t 
370. I f  the compelled in c r im in a t in g  
te s t im ony  in  a  s ta te  proceed ing can ­
not be p u t to any use w ha tso eve r 
b y  fe d e ra l o ffic ia ls , q u i te  o bv io u s ly  
the  w i tn e s s ’ p r iv i le g e  a g a in s t  s e l f ­
in c r im ina t ion  i s  not in f r in ged . F o r  
the p r iv i le g e  does no t convey an a b ­
so lu te  r i g h t  to rema in  s i len t .  I t  
p ro tec ts  a w itn e s s  f rom  be ing  com­
pelled to f u r n i s h  ev idence th a t  
could r e s u l t  in  h is  be ing  su b je c ted  
to a c r im in a l sanct ion , Hoffman v  
Un ited  S tates , 341 US 479, 95 L  ed 
1118, 71 S Ct 814; Mason v  Un ited  
S ta te s , 244 US 862, 61 L  ed 1198, 
37 S  Ct 6 2 1 , i f ,  b u t  only i f ,  a f t e r  
the  d isc lo su re  the w i tn e s s  w i l l  be 
i g r e a te r  d an ge r  o f  p rosecution 

•1378 U S  1011 

and  conv ict ion . "Rogers v  U n ited  
S ta te s , 340 US 367, 95 L  ed 344, 
71 S C t 438, 19 ALR2d 378; United 
S ta te s  V Gern ie , 252 F2d 664 (CA2d

5. F e ld m a n  v  U n ited  S ta te s , 322 U S  <187, 

8.8 L  ed 1108, 04 S  C t  1082, 154 A L R  082, 

allow ed the use o f testim ony com pelled in 

exch an g e  fo r  n g ru n t of sta te  im m unity  

to rccure n conviction fo r « federal offense. 

I  th ink the  C ourt in Fe ld m an  erred in its 

assum ption  th a t an effective exclusionary  

rulu would a llow  the S ta te s  to determ ine  

on the basis of local policy w hich  offenders 

should bo im m une from  federal prosecu­

tion. The F e d e ra l G overn m en t can  pn>8e-

C ir ) .  When fe d e ra l offic ia ls are 
b a r r e d  not on ly  f r om  in t ro d uc in g  
the  te s t im ony  in to  ev idence in  a fe d ­
e ra l p rosecu tion b u t  also f rom  in ­
t ro du c in g  any  ev idence de r ived  from  
such  te s t im ony , the d isc lo su re  has 
in  no w a y  con tr ibu ted  to the  danger 
o r  l ike lihood o f a  fede ra l prosecu­
t ion . T h is  approach secures the 
p ro tec t ions o f the  p r iv i le g e  aga in s t 
se l f- in c r im ina t ion  f o r  a l l  de fend­
a n ts  w i th o u t  im pa i r in g  loca l law- 
en fo rcem en t and in v e s t ig a to ry  ac­
t i v i t ie s .  I t ,  o f  course , forecloses 
the  use o f state-compelled tes t imony 
in a n y  m anne r b y  fede ra l prosecu­
to r s , b u t  the  p r iv i le g e  in m y  v iew  
commands th a t  the F ede ra l Govern­
m en t shou ld  no t have the benefit 
o f compelled in c r im in a to r y  te s t i ­
mony. Both the F ed e ra l Govern­
m en t and the  w i tn e ss  a re  in exact ly  
th e  same posit ion as i f  the w itness 
h ad  rema ined s i le n t .5 And  state 
im m un i t y  s t a tu te s  rem a in  cons t itu ­
t io n a l and s ta te  law  enforcement 
agenc ies v iab le .

I t  i s  a rgu ed  th a t  a ru le  on ly fo r­
b id d in g  use o f compelled testimony 
does not a l fo rd  abso lu te  protection 
a g a in s t  the p o ss ib i l i t y  o f a federa l 
p rosecu t ion based in p a r t  on the 
compelled te s t imony . I t  is  sa id that 
a b sen t any de l ib e ra te  a t temp t by 
fe d e ra l officers to u t i l i z e  the test i­
m ony the v e r y  iden ti f ica t ion  and 
te s t im ony  o f  the w i tn e s s  in the state 
proceedings, perhaps in the n e w s -  

•1378 U S  102) 

papers , m ay " in c rease  the  poss ib i l i ty  
o f a fe d e ra l p rosecu t ion and a lte r­
cate  nnd convict persons who have re­

ceived im m unity  fo r testim ony in a  s'-atu 

investigation . B u t  it  m ust do so w ithout 

the assistance  o f the com pelled incrim­

in a to ry  testim ony.

T h a t  case also relied  on the dorlrin* 

since repudiated in K lk ina v  United States* 

364 U S  20G, 4 L  cd 2d 1669, 80 S  C t 143., 

tlm t evidence ille g a lly  seized by stat* 

ofiieinis is  adm issib le in  federal courts.
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n a t iv e ly  th a t  the  de fendan t m a y  not 
be able to p rove th a t  ev idence w a s  
in ten t iona l ly  and u n la w fu l l y  de­
r ived  from  h is  compelled te s t imony . 
These a re  fa n c i f u l  cons idera t ions , 
h a rd ly  su ff ic ien t as a b a s is  fo r  a 
cons t i tu t iona l a d ju d ic a t io n  w o rk in g  
a su b s tan t ia l rea l loca t ion  o f power 
between s ta te  an d  na t iona l go ve rn ­
ments.

In  the  absence o f an y  m isconduc t 
or co llus ion b y  fe d e ra l officers, 
w ha te ve r  in c rea se  the re  is , i f  any , 
in the like lihood o f  fe d e ra l p rosecu­
tion fo l low in g  the  w i tn e s s ’ appear­
ance be fore a  s ta te  g ran d  j u r y  o r 
agency re s u l t s  f rom  the in fe rences 
d raw n  f rom  the invoca t ion  o f the 
p r iv i lege  to specific ques t ions on the 
ground th a t  th ey  are  in c r im in a t in g  
under fede ra l law  and not from  the 
fa c t  the w itn e ss  has test if ied in  w h a t  
i s  f r equ en t ly  an in  camera proceed­
ing  unde r a g r a n t  o f im m un ity .  
W he the r in cam era  or not, the te s­
t imony i t s e l f  i s  h a rd ly  reported in 
newspapers and the. t r a n s c r ip t s  and 
records o f the  s ta te  proceed ings a re  
not p a r t  o f the ti les o f the  F e d e ra l  
Government. Access and  use r e ­
qu ire  m isconduc t and co llus ion , a 
m a tte r qu i te  su scep t ib le  o f  proof. 
B u t th i s  is q u ib b l in g , s ince the v e r y  
fa c t  th a t  a  w i tn e s s  is ca l led  in  a 
s ta te  c r im e in ve s t ig a t io n  is  l i k e ly  to 
be based upon know ledge , o r a t  lea s t 
a susp ic ion based on some in fo rm a ­
tion, th a t  the w i tn e s s  is  im p l ic a ted  
in i l lega l a c t iv i t ie s ,  w h ich  know l­
edge and in fo rm a t io n  a re  p robab ly  
ava i la b le  to fe d e ra l au tho r i t ie s .

The dange r th a t  a  de fendan t may 
not be ab le to  e s tab l ish  t h a t  o the r 
evidence was obta ined th rough  the 
un law fu l use by  fede ra l o ff ic ia ls o f  
inadm iss ib le  compelled te s t im ony is 
in sub s tan t ia l .  The p r iv i le g e  pro­
tects a gn in s t  rea l dange rs , no t re ­
mote and  sp ecu la t ive  poss ib i l i t ie s . 
B rown  v  W a lk e r , 161 US 591,

599-600, 40 L  ed 819, 821, 822, 16 
S C t 644; He ike v  Un ited  S ta tes , 
227 U S  131, 57 L  ed 450, 33 S C t 
226; Mason v  Un ited  S ta tes , 244 US 
362, 61 L  ed 1198, 37 S C t 62i. 
F i r s t ,  one m ig h t  j u s t  as w e l l a rg u e  
th a t  the Cons t i tu t io n  re qu ir e s  a b ­
so lu te im m un it y  f rom  p rosecu t ion 
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whe re ve r  * the  Government ha s ob­
ta ined an in a dm is s ib le  confess ion 
or o ther ev idence th ro ugh  an i l le g a l 
search and se izu re , an i l le g a l w i r e ­
tap , i l le g a l de ten t ion , and coercion. 
A  coerced confess ion is  as re v e a l in g  
o f  leads a s  te s t im ony  g iven  in  e x ­
change fo r  im m un it y  and  indeed i s  
exc luded in p a r t  because i t  i s  com­
pelled in c r im in a t ion  in  v io la t ion  o f 
th e  p r iv i le ge . M a l loy  v  Hogan, 378 
US pp 7-8, 12 L  ed 2d pp 659, 660, 
84 S C t 1489; Spano v  N ew  Y o rk , 
360 US 315, 3 L  ed 2d 1265, 79 S C t 
1202; B ram  v  Un ited  S ta te s , 168 
US 532, 42 L  ed 568, 18 S C t 183. 
I n  a ll these s i tu a t io n s  a d e fendan t 
m u s t  e s ta b l i s h  th a t  te s t im ony  o r 
o the r ev idence i s  a f r u i t  o f the  un ­
la w fu l l y  ob ta ined  ev idence , N a rdone  
v  Un ited S ta te s , 3o8 US 338, 84 
L  ed 307, 60 S Ct 266; W ilson  v  
U n i ted  S ta tes , 218 F2d 754 (CA  
10th C ir)  ; Lo tto  v  Un ited  S ta te s , 
157 F2d 623 (CA 8th C i r ) ,  w h ich  
propos it ion w ou ld  seem a fo r t io r i  
t r u e  where  the  Governmen t ha s no t 
engaged in i l le g a l or un con s t i tu ­
t io n a l conduct and  where  the in a d ­
m is s ib le  te s t im ony  is ob ta ined b y  a 
gove rnm en t o th e r  th a n  the one 
b r in g in g  the  p rosecu t ion and fo r  a 
purpose un re la ted  to the  p rosecu­
t ion . Second, th e re  a re  no rea l 
p roo f p rob lem s in th i s  s i tu a t io n . 
A s  in  the ana logous sea rch  and se i­
z u re  and w ire tap  cases— where  tho 
bu rden  of p r  .of is  on th e  Govern ­
ment once the d e fen dan t e s tab l i sh e s  
the un law , u l search o r w ire tap , 
Un ited  S ta te s v  Coplon, 185 F2d 629 
(CA2d C ir)  ; Un ited  S ta le s  v Go ld­
s te in , 120 F2d 485, 488 (CA2d C i r ) ,
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a fif’d, 316 US  114, 86 L  ed 1312, 62 S 
C t 1000— once a de fendan t demon­
s t r a t e s  t h a t  he has te s t i f ied  in a 
s t a te  proceeding in exchange f o r  im ­
m u n i t y  to m a t te r s  re la ted  to th e  fe d ­
e ra l prosecu tion , th e  Government 
can be pu t to show th a t  i t s  ev idence 
is  no t ta in ted  b y  e s ta b l i s h in g  t h a t  
i t  had an independent, le g i t im a te  
source fo r  th e  d ispu ted  evidence. 
S ince th e  Government has the re le ­
v a n t  in fo rm a t ion  w i th in  i t s  contro l, 
v a l id  p rosecu t ions need not be s a c r i ­
ficed and in fr in gem en t of the p r i v i ­
lege th ro ugh  use  o f compelled t e s t i ­
mony , d i re c t  o r ind irec t , need not be 
to le ra ted . I t  is  c a r ry in g  a prem ise 
o f  p e r ju r y  and ju d ic ia l  incompetence 
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*to excess to be l ieve t h a t  th i s  p ro­
cedu re  poses an y  ha za rd s  to the 
r ig h t s  o f  an accused. T h ird ,  
g r e a te r  requ irem en ts  o r d if f icu lt ie s 
o f  p roo f b y  a  de fendan t inhere in 
the ru le  o f abso lu te  im m un ity .  
W hen a w i tn e s s  tes t i f ie s unde r  the 
ausp ice s o f  an im m un it y  act, the  
im m u n i t y  he ge ts  does not secure 
h im  from  in d ic tm en t or conv ict ion . 
K o ike  v  U n ite d  S ta te s , 217 US 423, 
54 L  ed 821, 30 S C t 539. The w i t ­
ness m u s t  p lead and prove, as an 
a f f i rm a t ive  defense , th a t  he has re ­
ce ived im m un it y  and  th a t  the in ­
s tu n t  p rosecu t ion is on account o f a 
m a t t e r  te s t i f ie d  to in  exchange fo r  
im m un i t y ,  He ike v United S ta tes , 
227 US 131, 57 L  cd 450, 33 S Ct

6. A s  M r . Ju s tice  B la c k  stated fo r the  

C o u rt in A d am s  / M a ry lan d , a  cane dea l­

in g  w ith  tho use of fed era lly  com pelled  

testim ony in a  s ta te  proceeding " [ A ]  w it ­

ness docs no t need an y  sta tu te  to protect 

him  from  the use  of se lf-in crim in atin g  

testim ony he is com pelled to give over his  

objection, T he  F i f t h  A m end m en t takes  

care  o f th a t  w ith o u t a s ta tu te ."  317 U S ,  

a t  181, 98 L  ed a t  012.

N e ith e r  C ongress nor the S ta tes  have  

read Counselm an to m ean th a t the C o n sti­

tu tion requ ires abso lu te ly  im m unity  from  

prosecution. T here  nro num erous sta tu tes  

prov id ing  fo r  im m u n ity  from  use, no t

226, wh ich  m ay  pose cons iderab le 
d if f icu lt ie s where  the re la t ion sh ip  
between the  te s t im ony and the pros­
ecution i s  no t obv ious or w he re  the 
im m un i t y  i s  a cqu ired  as a r e s u l t  of 
te s t im ony be fore a g ran d  j u r y  or in 
an in  camera  a dm in is t r a t i v e  pro­
ceed ing . See E d w a rd s  v  Un ited 
S ta te s , 312 US 473, 85 I< cd 957, 61 
S C t 669; 131 F2d 198 (CA 10th 
C ir) ( re t r ia l) ,  c e r t io ra r i  denied, 317 
US 689, 87 L  ed 552, 63 S C t 262, 
U n ited  S ta te s  v L um be r  P roduc ts  
A ssn . , 42 F  Supp 910 (DCND Cal) 
r e v ’d, su b  nom R y an  v  Un ited 
S ta te s , 328 F2d 551 (CA 9th 
C i r ) ; L um be r  P ro du c ts  A ssn . v 
Un ited  S ta te s  (p lea o f  im m un ity  
f in a l ly  uphe ld a f t e r  t r i a l ) ,  144 F2d 
546 (CA 9th C i r ) .  C f. Pando lfo  v  
B idd le , 8 F2d 142 (CA 8th C ir ) .

Counse lman v  H itchcock , 142 US 
547, 35 L  ed 1110, 12 S C t 195, 
does no t re qu ir e  th a t  abso lu te  im ­
m un i t y  f rom  s ta te  prosecution be 
con fe rred  on a fe d e ra l w i tn e ss  and 
the Cou r t has dec lined on ninny oc­
casions to so read it, the l im ita t ion  
o f the p r iv i le g e  to one sovere ign ra ­
t iona le  as ide , B rown  v  W a lk e r , 161 
US 591, 40 L  cd 819, 16 S C t 644; 
A dam s v  M a ry la n d ,  317 US 179, 98 
L  cd 608, 74 S C t 442; U llmann 
v U n i ted  S ta te s , 350 US 422, 1U0 
L  ed 511, 76 S C t  497, 53 ALR2d 
1003; R e in a  v U n i te d  S ta tes , 364 
US 507, 5 L ed 2d 249, 81 S C t 260.4
prosecution, in  exchange  fo r  in c r im in to rv  

testim ony. E .  g ., 30 S t a t  548 (1X98), 11 

U S C  § 25; 18 U S C  § 140(1; 49 U S C  5 9; 18 

U S C  § 3486. A la  Code, T it  9, § 3 9 ; A la  

Code, T i l  29, §171 ; A m  K ev  S t a t  Ann  

§ 13-381 ; A r k  Const, A r t  I I I ,  § 9 ; Cal 

Const, A r t  4, § 35; Co lo Itev  S t a t  § 4 0 -K -X ;  

id., § 4 9 -1 7 -8 ; Conn G en  S t a t  (1958 rev ). 

§ 12 -2  and § 12 -53 ; F la  S t a t  A n n , §55.59  

and § 350.60; Idaho  Code A n n  §48 -303  

(Su p p  1963); 111 A n n  S l a t  c. 100), § I: 

K y  Kov S t a t  § 121.330; M ich  S tn t  Ann  

§ 7 .4 1 1 (1 7 ); iNJ K o v  S t a t ,  § 2 A :9 3 -9 .

T he  effect of tho ru le petitioners urge 

would be to hold tho above and nume'OUs
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I t  does no t th e re fo re  requ ire  * tha t 
ab so lu te  im m un i t y  f rom  fede ra l 
p rosecu t ion be con fe rred  on a  s ta te  
w itne ss . Counse lman, an officer o f 
an in te r s ta te  ra i l ro ad , re fu sed  to 
re v e a l w he th e r  he engaged in  d is ­
c r im in a to ry  ra te  prac t ices , a c r im i ­
na l oflensc, unde r the  In te r s ta te  
Commerce A c t , be fo re a  fede ra l 
g r an d  j u r y  in v e s t ig a t in g  specific 
v io la t ion s o f  t h a t  Act. The Court 
e s tab l ished  fo r  the f i r s t  t im e tha t 
the coverage o f the p r iv i le g e  e x ­
tended to not on ly  a confess ion of 
the ofTense b u t  a lso  d isc lo su res lead­
ing to d isco ve ry  o f in c r im in a t in g  
evidence, a m a t te r  o f cons iderab le  
doub t a t  the  t ime. See Un ited  
S ta te s  v  B rown , 1 Saw 531, 53G, 
Fed Cas No. 14,67*, Un ited S la te s  
v M cC a r th y , 18 F  87, 89 (CCSD 
N Y ) ; Re Counse lman, 44 F  2G.8 
(CCND 111). I t  then in va l id a te d  
the f i r s t  im m un i t y  s ta tu te  to come 
before i t  because “ [ th e  s t a tu te ]  
could not, and wou ld not, p reven t the 
use o f  h is te s t im ony  to search out 
o ther te s t im ony to be used in e v i­
dence a g a in s t  h im  or h is  p roperty , 
in a c r im in a l proceeding . . . .  I t  
could not p re ven t  the ob ta in in g  and 
the use o f w itn e sse s and evidence 
which shou ld  bo a t t r ib u ta b le  d i ­
rec t ly  to the te s t im ony lie m igh t 
g ive unde r  compulsion, and on 
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‘ which he m ig h t  he conv icted , when 
o therw ise , and  i f  he had re fu sed  
to answer , he could no t poss ib ly 
have been conv ic ted .” 142 US 547, 
at 5G4, 35 L  ed 1110, a t  1114, 12 S 
Ct 195. la  a d ic tum  in d ic a t in g  th a t  
some im m un ity  s ta tu te s  a re  va l id , 
ho Cou r t added th a t  “a s ta tu to ry  

enactment, to be va l id , m u s t  a fford 
abso lu te im m un ity  a g a in s t  f u tu r e  
prosecution fo r  I he offence, to which 
the question re lates." Id . ,  a t 58G, 
35 L ed a t 1122. W ha te ve r  may be
other Btututi)!) b a rr in g  uso but not prose­

cution unconstitutional.

the v a l i d i t y  o f th i s  d ic tum  where  
the w i tn e ss  i s  be ing  in ve s t ig a ted  b y  
a g ran d  j u r y  fo r  the purpose o f 
in d ic tm en t fo r  a p a r t i c u la r  o lfense 
and w he re  the g ran d  j u r y  proceed­
ings a re  conducted b y  the  same go v ­
e rnmen t a t tem p t in g  to ob ta in  a con­
v ic t io n  fo r  the offense— the  fa c t s  
o f Counse lman— i t  c le a r ly  has no 
v a l id i t y ,  and by  i t s  own te rm s , no 
app l ic a b i l i t y ,  where  the  in q u i r y  
does no t concern a n y  fe d e ra l o f ­
fense, no less a p a r t i c u la r  one, and  
the gove rnmen t seek ing the  t e s t i ­
mony ha s no purpose or a u th o r i t y  to 
pi'osecute fo r  fede ra l c r im es .

The Cons t itu t ion  does not requ ire  
th a t  im m un it y  go so f a r  a s to pro- 
t -c a g a in s t  a l l p rosecu t ions to 
wh ich  the  te s t im ony re la tes , in c lu d ­
in g  p rosecu t ions o f ano ther go ve rn ­
ment, w he th e r or not there is  an y  
causa l connection between th e  d i s ­
c losure and the prosecution or e v i ­
dence offered a t  t r ia l .  In  m y v iew  
i t  is  poss ib le  fo r a fede ra l p rosecu­
tion to be based on un ta in ted  
evidence a f te r  a g ran t  o f  fe d ­
e ra l im m un it y  in exchange fo r 
te s t im ony  in a fede ra l c r im in a l 
in ves t iga t ion . L ik ew ise  i t  is  pos­
s ib le  t h a t  in fo rm a t ion  ga the red  
by a s t a l e  gove rnmen t w h ich  has 
an im po r tan t b u t  w ho l ly  sepa­
ra te  purpose in conduc t ing the  in ­
ve s t ig a t ion  and no in te re s t  in  any 
fede ra l p rosecu t ion w i l l  not in any 
m anner be used in subsequen t fe d ­
e ra l proceedings, a t le a s t “w h i le  th is  
C ou r t s i t s "  to re v iew  in va l id  con­
v ic t ions . Panhand le  Oil Co. v Knox, 
277 US 218, a t 223, 72 L  fid 857, 
u t  859, 48 S C t 451, 5(1 ALU  583 
(Holmes, J., d i s s e n t in g ) .  I t  i s  p re­
c ise ly  th is  po ss ib i l i ty  o f a prosecu­
tion based on un ta in ted  evidence 
th a t  we m u s t  recognize. F o r  i f  i t  
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i s  m ean in g fu l *to say  th a t  the F e d ­
e ra l Government may no t use com­
pelled te s t im ony to conv ic t a w itn e ss
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o f  a fede ra l cr ime, then, o f course, 
th e  Const itu t ion pe rm its  th e  S ta te  
to compel such test imony .

“The rea l e v i l  a imed a t  b y  the 
F i f t h  Am endmen t’s f ia t  p roh ib i t ion  
a g a in s t  the compulsion o f  se lf- in­
c r im in a to ry  te s t im ony w a s  th a t  
though t to inhere  in u s in g  a m an ’s 
compelled te st imony to pun ish  h im .” 
F e ldm an  v Un ited  S ta tes , 322 US 
487, 500, 88 L  ed 1408, 1418, 64 S

Ct 1082, 154 A L R  9S2 'B la ck , J., 
d i s s e n t in g ) .  I  be lieve .he S ta te  
m ay  compel te s t im ony in c r im in a t ­
ing  unde r fe d e ra l law , b u t  the  F e d ­
e ra l Governmen t m ay  no t use such  
te s t im ony o r  i t s  f r u i t s  in a fe d e ra l 
c r im in a l proceed ing . Im m u n i t y  
m u s t  be as broad as, b u t  not h a rm ­
fu l l y  and w a s te fu l l y  b roade r than , 
the p r iv i le g e  a g a in s t  se lf- incrim ina- 
tion.



2 A :8 I-I7 .2 a 3  Rem oval for commission of m isdem eanor

A n y  public  em ployee w ho adm its the com m ission o f n m isdem eanor or high  

m isdem eanor re latin g  to his em ploym ent or touching the adm in istration  of 

his office  o r position before any  court, grand ju ry  or the S ta te  Com m ission  

of Investigation  sh all be subject to rem oval from  such office, position or em ­

ploym ent.

L.1970, c. 72, 5 4, off. M a y  21, 11)70.

2A :81—17.2a4 Rem oval proceedings 

I f  an y  public em ployee lm s subjected him self to rem oval ns provided in  

section 2 or section -1 of th is nct.t a  proceeding m ay be instituted to effect 

such rem oval in the .Superior C ourt by the A tto rn ey  G eneral or a  county  

prosecutor o f th is S ta te  by proceeding In lieu o f p rerogative  w rit.

1.. 1970, c. 72, 5 5, eff. M a y  21. 1970.

I .S e c t io n s  2A:81-17.2nl, 2A-.8l-17.2a2.
2 A :3 I-I7 .2 a 5  O ther law s re lating to rem oval of public employees 

N oth in g  In th is act shall lw* construed to annul or m odify any  other law  

of th is S ta te  or any  rule o r regulation prom ulgated pursuan t to any  other  

la w  of th is S ta te  re latin g  to the rem oval of public employees front office, po­

sition  o r  em ploym ent.

1..1070, c. 72, 8 fi, eft. M n y  21, 1970.

A K T I O L B  M l. C O M  I’ F .M .T X O  W IT N IC S S H S  IN  O ll lM lN A T . I ’H O C F .F .D IN G  

T O  T E S T I F Y ;  I M M U N I T Y  [N K W J

2 A :B I—17.3 Orilor compelling person to tostlfy or produco ovldoncc; Im m uni­

ty front it so of such ovldonco; contompt

In  any  crim inal proceeding liefore a court or grand ju ry , if a person refuses 

to an sw er a question or produce evidence of any  o ilier kind on the ground  

th at he m ay  l>o Incrim inated  thereby and If the A ttorney  G eneral or the 1 

county prosecutor w ith  flic approval of the A ttorney  G eneral, in w ritin g , re- ; 

quests the court to order that person to answ er (lie question or produce the j 

evidence, the court shall so order nnd that person shall com ply w ith  the order, 

A fte r  com plying and if hut for th is secliou, he would have been privileged - 

lo  w ithhold  the niiNWer given or the evidence produced by him, such testim ony i 

o r  e 'ld en ec , o r any iiifn rrm llim  directl.v or indirectly derived f rom Mid i les- 

tlm nny o r  ovfilenee, m ay  not lie used iignliiKt the iiem oii in any pi'ueectllng ot 

prosecution for a crim e o r  offense concerning whlc-li he gave answ er or pro- ! 

iluced evidence under court order. H ow ever, lie m ny n ever !h e lm ; lie prose­

cuted or subjected to ixdinlty or forfeiture  for any  perjury, false sw earin g  or | 

contem pt com m itted In answ ering , or fa ilin g  lo answ er, o r  in producing, or 

fa llin g  to produce, evidence In accordance w ith  the order. I f  a person re- j 
fuses to testify a fte r  lielng granted Im m unity from  prosecution nnd after  

being ordered to testify  i is  aforesaid , lie m ay la* adjudged In contempt and  

com m itted to the com ity jut I until such time ns lie purges him self of con­

tem pt by testify ing  us ordered w ithout regard lo the exp iration  of tin* grand  

Ju ry ; provided, how ever, th at If the grand  Jury before w h ich  lie w as  ordered  

to testify  has been dissolved, lie m ay then purge h im self by testify ing  before 

the court.

L.liitW , c. 10,"i, 8 1, eff. Ju ly  10, tOflfl. Am ended by L.1073, e. 112, 8 1, eff, M ay  

7, 1073.

2 A ;8 1  - 17 .2a3 c iv il  a n d  c r im in a l  j u s t ic e

C ro a t R e fe re n c e *
S u l f- ln c r lm ln a t lo n , ouu J 2A-.MA-17 c l

HC(|.
T i t l e  o f A c t :

A n  A c t  p r o v id in g  fo r  th e  c o m p e l l in g  o f 
o v id o n c e  f r o m  c e r t a in  p e r ro n s  In  c r im i ­
n a l p r o c e e d in g s  n n d  fo r  th e  g r a n t in g  o f 
Im m u n i t y  to  s u c h  p o is o n s  f r o m  th e  u s e  
o f s u c h  e v id e n c e  a g a in s t  th e m  In  c u r t a in  
v a s e s .  I , . 1008, «. 195.

L a w  R e v ie w  C o m m e n ta r ie s  
F i f t h  a m e n d m e n t ' ' .  p r o x y — T r a n s a c ­

t io n a l o r  u s e  Im m u n ity ?  (19/1) :t S o ton  
H n li L . l t c v .  199.

CIVIL AND CRIMINAL JUSTICE 2 A :8 1  - 17.3
C o n tem p t 3 
Im m u n it y  2  
P e n a l t y  o r  f o r f e i t u r e  P u rp o se  1.5

1. In general
N o th in g  in  t h i s  s e c t io n  e v e n  s u g g e s t s  

t h a t  a  w i t n e s s  w h o  h a s  b co n  g r a n t e d  
im m u n i t y  a n d  o rd e r e d  to  t e s t i f y ,  b u t  r e ­
f u s e s , m a y  c o n t in u e  to  r e f u s o  i f  h e  is  
w i l l i n g  to  a c c e p t  th o  p e n a l t y  o f  in c a r ­
c e r a t io n  fo r  a  f i x e d  t e rm  f o r  c r im in a l  
c o n te m p t o f c o u r t .  S t a t e  v .  S o lt e r io u ,  
123 N .J .S u p e r .  4Si. 30.1 A .2 d 585 (1973).

O n ly  I f  c o u r t  h n d  r u le d  t h a t  t h e r e  w a s  
b a s i s  fo r  c la im  o f  p r iv i le g e  a g a in s t  s c lf-  
I n c r tm ln a t lo n  w o u ld  p r o s e c u to r  h a v e  
b een  p u t  to  c h o ic e  o f g r a n t in g  im m u n i t y  
o r a b a n d o n in g  I n q u i r y .  S t a t e  v .  C r a ig .  
t<)7 N .J .S U p e r . 196, 257 A .J d  737 (1969).

P r o v is io n  o f M o d e l S t a t e  W i t n e s s  Im ­
m u n i t y  A c t  t h a t  m a k e s  im m u n i t y  f r o m  
p ro s e c u t io n  d e p e n d e n t u l t im a t e ly  on  
w h e th e r  p r iv i le g e  a g a in s t  s e l f - In c r im i­
n a t io n  w a s  in  t r u t h  a v a i la b le  w h e n  t l  
w a s  cl/ n c d  I s  In t e n d e d  to  p r e v e n t  s p u r ­
io u s  cm im  o f  p r iv i le g e  a n d  d o e s  n o t 
m a ko  c la im  a v a i la b le  w i t h o u t  a n y  in ­
q u i r y  b y  c o u r t . I n  ro  A d d o n l t lo ,  63 N .J . 107. 248 A .2d 531 (1968).

T h is  s e c t io n  r e q u ir e s  a n  I n q u i r y  b y  
c o u r t  n s  o  v a l i d i t y  o f  c la im  b e fo r e  
c la im  w i l l  ho u p h e ld , a n d  w i l l  c o m e  In to  
p la y  o n ly  i f  c o u r t  n u b s  b a s i s  fo r  c la im  o f  s e l f- ln c r ln i ln n lt o n . Id .

o n n i  I t  w an  e s t a b l i s h e d  th a t  w l tn e s n  
r a i le d  b y  p r o s e c u t io n  In t r u d e d  to  c la im  
I l l s  p r iv i le g e  o f im m u n l i y  lo  s c lf- ln c r lm -  
In u t lo n  u n d e r  th e  F i f t h  A m e n d m e n t , 
I r ln l  c o m  t r m t u i l l l  le d  pi o ju d lc la l  e r r o r  
In p e r m it t in g  p r o s e c u to r  to  c o n t in u e  
l in e  o f  q u e s t io n in g  w h ic h  p la c e d  b e fo re  
J u ry  Im tu c n J o  e v id e n c e  o r  In f e r e n c e s  o f 
e v id e n c e , w h ic h  Im p lic a t e d  d e fe n d a n t  
In  ro b b e r ie s , e n d  w h ic h  the- p r o s e c u t io n  
co u ld  n o t g e t b e fo r e  th e  J u t y  b y  d i r e c t  
t e s t l ,  i m y  o f  th o  w i t n e s s .  S t a t e  v . C u l ­
len . I M3 N .J .S u p e r . 3f.U. 217 A .2d 346 (190.1).

I ' n ic t lc e  o f p r o s e c u t io n  In  c a l l i n g  a  
r n - d e fc n d a n t a it a  w i t n e s s  w l ie r o  p r o s e ­
c u t io n  h a s  k n o w le d g e  t h a t  ro - d n fc n d n r .t  t i l l  c la im  P is  . , . . i u i i— ~ ....... ........................

o f  I-’I f t h  A m e n d m e n t p r iv i le g e  a g a in s t  
s e l f- In c r im in a t io n  o p e r a te s  in  s a m e  w a y  
to  p r e v e n t  w i t n e s s '  r e l ia n c e  on  F o u r t h  
A m e n d m e n t . I n  r e  A d d o n lz io , 53 N .J . 107, 248 A .2d 531 (1968).

S h o w in g  s u f f i c i e n t  f o r  r e l ia n c e  on 
F i f t h  A m e n d m e n t  p r iv i le g e  a g a in s t  
s c l f- ln c r lm ln c t to n  In  o r d e r  n o t  to  p r o ­
d u c e  r e c o r d s  s u b p o e n a e d  b y  g r a n d  j u r y  
w i t h o u t  g r a n t  o f  Im m u n i t y  sho-'M  he  
s u f f i c i e n t  lo  r u p p o r i  r e ' la n e c  on  I u ir th  
A m c i i lm e n l  p r o h ib i t io n  a .a l r - t .  u o r r . i  
s o n a h lc  i  c a r r h e s  n o d  s e iz t  i.- t > '  t -1- r  * 
p o se  I s  to  o b ta in  i h l n r r  t h a t  !>,< r l r r . lo s t e  s u b p o e n a e d  in d i v id u a l .  W
3. C o n te m p t

C o u r t  p r o p e r ly  d is c h a r g e d  I t s  •’u i y  to  
e x p la in  a p p l ic a b le  la w  to  u . . . : n d a n t  
c h a r g e d  w i t h  c o n te m p t  f o r  f a l l i n g  to  nn- 
s w o r  q u e s t io n s  a f t e r  h is  In v o c a t io n  o f 
c la im  o f  c c l t - ln c r lm ln a l lo n  w a s  o v e r ­
r u le d . S t a t e  v .  C r a ig . 107 N .J .S u p e r . 196, 257 A .2d 737 (1909).
4, P e n a l ly  o r  fo r f e i t u r e

e m p lo y m e n t  o f  th o  t e rm  " p e n a l 
t h i s  s u c t io n  d o c s  n o t l im i t  a  c o u r t  r c m o i lv  tm/x*a « — • •

. . viiitur or TorTcnure
E m p lo y m e n t  o f  th o  t e r m  " p e n a l t y "  In  

h i s  s e c t io n  d o c s  n o t l im i t  a  c o u r t  In  I t s  
r e m e d y , u p o n  a  r e f u s a l  to  t e s t i f y  fo l lo w ­
in g  a  g r a n t  o f  Im m u n i t y ,  to  I n c a r c e r a ­
t io n  fo r  a  s la t e d  t e rm . S t a l e  ) .  F o lte r-  io n . 193 M • v*  .................434. ,1UJ A .2d 3*5

l>
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 .........—     m it t  ro - n o ic n u j
w i l l  c la im  h is  p r iv i le g e  a g a in s t  so lf- ln -  
c r lm ln a t lo h  Is  Im p ro p e r  h o en u so  I t  op- 
c r n i i i  to  p r o ju d lc o  d e fe n d a n t  In  e y e s  o f J u ro r s . Id .
1.5 P u rp o se  

l . 'T . la la l lv o  In t e n t  In  e n a c t in g  t i l l s  
s c , i p  n  w a a  lo  h ro n d tm  th e  p o w e r  o f 
c o u r t s  a n d  g r a n d  Jurlo-i to  n s c r r ln in  rc l-  
e v n n i f a c t a  b y  p r o v id in g  a n  a d d i t io n a l  
m n c d y  m o re  e/ foctlVO  th a n  th e  pren .t-  
U t in g  p o w e r  to  p u t i ia i i  a  r u c o lo l t r a n l  
w i tn e s s  f o r  c r im in a l c o n to m p t . S t a le  v , 
S o tto i lo l l ,  123 N .J .S u p e r .  434, 303 A  2d r>85 (1973).
2. Im m u n it y  

K i’U lOdy e n u n c ia t e d  In  ‘hi* s e c t io n  e x ­
te n d *  to  p r o c e c d ln g a  b e fo re  a  c o u r t  a  a 
w e ll i n  to  p ro c e e d in g s  b u fo ro  a  g r a n d  
J u r y  S l iv to  v. S o t tm io u , 123 N .J .K u p o r  434, 103 A 2d 58:. (1973).

W itn e s s  w h o  h a d  a lr e a d y  b e e n  eon- 
tlc tc-d  (o r h i s  p a r t ic ip a t io n  in  c r im e  n n d  
hm l e x h a u s t e d  I l l s  a p p e a l fr o m  s u c h  c o n ­
v ic t io n  c o u ld  n o t r c r u s n  to  a n s w e r  ques* 
l l o i  ; a t  t r i a l  o f  a l le g e d  e o - p n r t lr lp u n t  In  
c r im e  in  a b s e n c e  o f  d ln r lo M irn  o f  a n y  
i r lm la a l  e x p o s u r e  J u s t i f y in g  In v o c a t io n  
o f p r iv i le g e  a g a in s t  n e i i- ln c r lm ln a t lo u . 
r t s t e  V f n i l g ,  I I I?  N . J . .S uper. 190, 257 A .2,1 737 (120*1)

G ru n t o f Im m u n i t y  u a d e r  t h i s  s e c t io n  
fa r  o f f e r in g  c v ld e n c o  d en  id  to  v a l i d  c la im

lo l l ,  123 N .J .S u p e r .(197.1).
S in c e  o i i . .  r  c n m p o ll l i j :  w d n e i .  

t l f y ,  f o l lo w in g  n g r a n t  o f  h-cm-tu 
C h ille d  " n i l  lo  llf- l-g" p r r- n lp  ».i. t .. , a 
d ln te e  a n d  n l lu "  i e m m u - ia l/ d  to  la i . . .  
m o m . th o  c i i im i i in - c n i ,»f (in- i in  , ■ i , i  J n ll fo r  r e f u v  i t>> i t  . i c y  >. s , i .„  
t r a r y  a n d  p im lll.- -  n u  g i a u n l  11>-• l tic- 
t r i a l  o f  th e  i o li- ilh  to e  I w h l i h  In- v - r i 
i a i le d  In  t e s l i r ,  hm l o n d e d , i i ln c i tlier*- 
w o rn  s t i l l  p e n d in g  a n d  n v / n l l ln g  I n a l  
s e v e r a l  c o u n t s  o f  th e  In d ic tm e n t  a g r . ln s l 
th e  r o lm l l t  t e c  a n d  o th e r s .  Id .

W h e re  d e fe n d a n t ,  n f t c r  b e in g  s u b p n o . 
n a o j  to  t e s t i f y  i l l  t i iu  i r l a l  o f  a  co in-  
d ic tn c . In v o k e d  h i s  F i f t h  A m e n d m e n t 
p r iv i le g e  a g a in s t  s o l f- ln c r lm tn a l lo n . 
w h e re  th e  s t a t o  th e n  s u b m i t t e d  a p e t i ­
t io n  to  c o m p e l t e s t im o m y  u n d e r  ib i s  
a c c l lo n , w h e re  th e  ' r i a l  J u d g e  t l a n  
R lgn ed  a n  o r d e r  c o m p e l l in g  d e fe n d a n t In  
t e s t i f y  in  a l l  m u l l e t i  t in ir  |c th e  ,-. 
I n d ic t e e  a n d  n lh o r/  a  a m n l t l  • o u n t  m- 
d lc tm o n l ,  h u t w h e re  d e fe n d a n t ,  m l i  i i 'r 
r e q u c a t  f o r  l i n i i '  I ' l l o n a l  r i l l ,  r '* a
u s e  Im m u n i t y  "  " i d e n ie d , . o i io  - ,i .. 
r e f u s a l  t o  t e s t i f y .  I I  w a r  pro;,,--- i 
t r i a l  J u d g e , in o fe i th in  r i e l  I i n- | 
d c f i .m ln n t  In  c o n t i u n it  a n d  i • , •mm l i  
h im  to  lh a  c a u r . t v  JnP u n U I lo- t v  o lt l
p u r g e  h l in s c l t  o l 111 : C iv i lu m m  lo t- I , . i n ­d u c t  t iy  t e s t i f y i n g ,  id ,
5. B a l l

A l th o u g h  w i t h  r e s p e c t  to  th o  In c a r ­
c e r a t io n  o f a  w i t n e s s  w h o  r e fu s e d  in  
l e s t l f y  d e s p i t e  a  g r a n t  o f  Im m u n i t y ,  th e  
f i x i n g  o f  h a l l  la  n o t  m a n d a te d  b y  th in  
s e c t io n , th e  t r i a l  c o u r t ,  w h o so  o r d e r
c o m p e l l in g  c e r t a in  w i t n e s s  to  t e s t i f y  I n ­
c lu d e d  " a l l  m a t t e r s "  p e r t a in in g  to  eo- 
Im t le ln e  n n d  o th e r s  e n u m o r s t ' d  in  th e  
In d ic tm e n t ,  d a l n o t n ln i . e  I t*  d t s c r i  i ln u  
In  s e t t in g  h a l l  f o l lo w in g  I n r a r c o r n i lo o  o f 
th e  w i t n e s s  fo r  Id a  t- o iillm ilm -  ic d m  d  lo  
t e s t i f y  d e s p i t e  th e  g r a n t  I l f  tu m  or I! -, 
c o n s id e r in g  th e  um  i r I n i "  , . f  .
d a t e s  on  th e  p o n d in g  i u n i s  " I  I I  ■
d lc tm e n t ;  n o t d id  th e  ■ o u r1 eh  - ■ I
d is c r e t io n  In  s e t l l n i ;  I i l l  In  th e  -m tm  
o f  825,9110, d o s p itu  fa i  l t h a t  Up * i . d 
p o s te d  on  th o  w ltn o n e ’ ii r r a lfT n in e n l o l 
th e  o r ig in a l c r im in a l  c lin ti;*)*, i- i ' i im i  
h im  w a v  o n ly  In  th e  a m o u n t o f  i::r ,,iiiin  
S la t e  v . h o t t e i lo u ,  123 N .J .S u p e r , -131..10.1 A .2d (S3 (127.1).

C h a n g e *  n r  a d d i t i o n s  In  l o s t  n ro  I n d i c a t e d  b y  u n d e r l i n e





IN T H E  HO US E

A M E N D M E N T

BY T H E  J U D I C I A R Y  C O M M I T T E E

TO: H O U S E  B I L L  NO. 6

P a g e  1, l i n e  6 : d e l e t e  a l l  m a t t e r  a n d  i n s e r t :

•'For a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the n e g l i g e n t  u s e  o f
flammable materials."

P a g e  1, l i n e  10: d e l e t e  a l l  m a t t e r  a n d  i n s e r t :

"Sec. 1 1 . 1 5 . 3 ^ 0 .  N E G L I G E N T  U S E  O F  F L A M M A B L E  M A T E R I A L S .  A p e r s o n  w h o ,  
n e g l i g e n t l y  o r  r e c k l e s s l y  c a u s e s  a f i r e - "

Page 1, line 13: delete all matter and insert:

"to a n o t h e r  p e r s o n  o r  in d a m a g e  to t h e  p r o p e r t y  of a n o t h e r ,  is 
g u i l t y  o f  a m i s d e m e a n o r , - "
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Serial No. 70-27 

I T  I S  U N L A W F U L  T O  S M O K E  IN  1J1CI)

.12.05.010. S M O K IN G . W hoeve r , by rea son  o f ca re le s s  o r  w i l l f u l  eon- 
u c l in  sm o k in g  o r in  th e  u se  of l i g h t e r s  o r m a tc h e s  s h a l l  set. f i re  lo  a n y  

je d d in g ,  c a rp e t ,  c u r t a in s ,  d rap e s , f u r n i ln r e .  h o u seho ld  e q u ip m e n t  or 
o th e r  good s o r c h a t t e l s  o r  to a n y  b u i l d i n g  s h a l l  be g u i l t y  o f a 
m isd em eano r .

32.05.020. D E F IN IT IO N .  T h e  te rm  " c a re le s s  c o n d u c t  in  sm o k in g "  
sh a l l  i n c lu d e  a s  u s e d  h e re in ,  a n y  o f th e  fo l lo w in g  a c t s  o f c om m is s io n  
o r om m is s io n .

P e rm i t t i n g  a s p a r k  or s p a r k s  from  a  l i g h te d  c ig a r ,  c ig a r e t te ,  o r  pipe 
Lo fa l l  u p on  o r in to  a n y t h in g  J lam m ab le ;  p la c in g  a n y  l ig h te d  sm o k in g  
m a te r ia l  on o r  a b o u t  or in c lose p ro x im i t y  to a n y  f l am m a b le  a r t i c l e  or 
a r t ic le s ;  f a l l i n g  a s le ep  w i th  l i g h te d  sm o k in g  m a te r ia l  o f a n y  k in d  a t  
h an d ;  t h r o w in g  l i g h te d  sm o k in g  m a te r i a l  o u t  o f a  w in d ow  or in to  an  
e le v a to r  p i t  o r  e lsew h e re  th a n  in  a p rope r re c ep ta c le  th e re fo re ;  d rop p in g  
a l i g h te d  c ig a r e t t e  or c ig a r  or p a r t  th e re o f  in to  a m a i l  c h u t e  in an y  
b u i ld in g ;  f a i l u r e  lo  e x t in g u i s h  th e  f i re  o f a  m a tc h  or a n y  k in d  o f l i g h te r  
dev ice  a f t e r  u se  of th e  sam e ; f a i l u r e  to d e s t ro y  th e  l ig h te d  part, of a  c ig a r  
o r  c ig a r e t t e  w hen  d isp o s in g  of if; f a i l u r e  to d e s t ro y  th e  b u r n in g  sm id g e n  
o r sm id g e n s  o f to bacco  from  a p ipe w h en  c le a n in g  or u n lo a d in g  a pipe.

32.05.030. N O T IC E  TO  UK P O y i ’ED . A p la in l y  p r in te d  no t ice  o f the 
p ro v is io n s  o f t h i s  c h a p te r  s h a l l  he posted in a co i isp ic io u s  p la ce  in every 
s le ep ing  room  o f e ve ry  ho te l ,  m o te l ,  lo o m in g  house , t o u r i s t  home, t o u r i s t  
co u r t ,  o r  o th e r  p la ce  r e n t in g  room s lo r  th e  a c com oda t io n  o f the p ub l ic .  
S u ch  n o t ic e  s h a l l  he posted by th e  ow ne r ,  p rop r ie to r , lessee o r m a n a g in g  
a g en t  o f  s u c h  e s t a b l i s h m e n t .

32.05.0-10. V IO L A T IO N S  A M IS D E M E A N O R  Any person , f i rm ,  co ­
p a r tn e r s h ip  o r co rp o ra t io n  v io la t in g  a n y  of the  p ro v is io n s  of t h i s  o r d i ­
nance  s h a l l  be g u i l t y  of a m is d em e a n o r  nnd  upon con v ic t io n  th e reo f 
sh a l l  be  f in e d  n o t  more, th a n  th re e  h u n d r e d  d o l la r s  ($300.00) a n d  im ­
p r isoned  fo r  n o t  m o re  t h a n  t h i r t y  (30) d a y s ,  or both .
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Amendment proposed by Rep. Parr 

Line 13

in damage to the property of another,

l a n g u a g e  in S B  w h i c h  h a s  p a s s e d  the S e n a t e  

L i n e  13

t o  a n o t h e r  p e r s o n  is g u i l t y

p r o p o s e d  l a n g u a g e  o f  l e t t e r  o f  i n t e n t

T h i s  n e w  c r i m i n a l  o f f e n s e  is not i n t e n d e d  to p r e c l u d e  
p r o s e c u t i o n s  for h o m i c i d e  in a p p r o p r i a t e  cases.
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WESTERN GOVERNMENTAL RESEARCH ASSOCIATION

S t a t e  C a p i t o l  
J u n e a u
22 J a n u a r y  1 9 7 5

R e p r e s e n t a t i v e  T e r r y  G a r d i n e r ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
S t a t e  C a p i t o l  
J u n e a u

D e a r  Terry:

P r o f e s s o r  S t a n l e y  V. A n d e r s o n  o f  the U n i v e r s i t y  o f  C a l i f o r n i a ,
S a n t a  B a r b a r a ,  f a c u l t y  w h o  w i l l  be one o f  the p r i n c i p a l  p a n e l i s t s  
at the " C o l l o q u i u m  on an A l a s k a n  O m b u d s m a n "  on S a t u r d a y ,  F e b r u a r y  
1, w i l l  be a r r i v i n g  in J u n e a u  o n  T h u r s d a y ,  J a n u a r y  30th.

H i s  s c h e d u l e  for T h u r s d a y  e v e n i n g  a n d  all d a y  F r i d a y  is free, and 
he will be a v a i l a b l e  to d i s c u s s  the O m b u d s m a n  l e g i s l a t i o n  w i t h  you, 
m e m b e r s  of y o u r  staff, or  w i t h  l e g i s l a t i v e  c o m m i t t e e s  i n d i v i d u a l l y  
or J o i n t l y ,  s h o u l d  y o u  w i s h  to a r r a n g e  it. I w o u l d  l i k e  to set up 
a t e n t a t i v e  " a g e n d a "  for his s t a y  h e r e  for t h e s e  two days. If 
y o u  w o u l d  like to m e e t  p r i v a t e l y  w i t h  him, or  to h a v e  h i m  m e e t  w i t h  
the c o m m i t t e e s  c o n s i d e r i n g  t h e s e  b i l l s ,  th i s  w o u l d  be a g o o d  o p p o r­
tu n i t y  to do so. P l e a s e  c o n t a c t  me in the L e g i s l a t i v e  A f f a i r s  A g e n c y  
o f f i c e  ( Room 101, S t a t e  C a p i t o l ;  ^ 6 5 - 3 8 0 0 )  s h o u l d  y o u  w i s h  to me e t  
w i t h  him.

P r o f e s s o r  A n d e r s o n  is p r o b a b l y  one o f  the be s t  i n f o r m e d  p e o p l e  in 
the U n i t e d  S t a t e s ,  if not w o r l d w i d e ,  on the O m b u d s m a n  c o n c e p t  and 
its o p e r a t i o n .  I a m  a l s o  e n c l o s i n g  an I n v i t a t i o n  to, a n d  a p r o g r a m  
for, the S a t u r d a y ,  F e b r u a r y  1st, c o l l o q u i u m .

A l a s k a  R e p r e s e n t a t i v e ,  W G R A

EXECUTIVE COMMITTEE
G lo r g r  A . S t m t ,  J * . , I ’r e t b n i  

S ta te  o f  H aw aii 
A n n o  n K . D i' i jc , J a . .  y i c t  P m . i b n l  

C a lifo rn ia  O ffice  o f  l.e g ia la t iv e  A n a lr t l 
K in  H u n t e r ,  f t u i  /Vein fan t 

C ity  o f  O n ta rio

Leo n  G . A rno ld  
I-o» A nge le*  C oun ty  

John W . B e r e e
C a lif , D fp t . o f  H um an Hovourcc* D eve lopm en t 

D w ig h t  M . C artkntk ii 
Ca lifo r n ia  S ta in  C o llag e  a t F u lle r to n

A la i La
Sr i 'AMT C . H a m .
L e g is la t iv e  A ffa ir*  Agency
Ariiona
John J . D e I Io laee
le a g u e  o f  A ritn n a  C it ie s  A  Town-

C a lifo rn ia  (N orth)
Ban d y  H am ilton
In o t iiu le  fo r L o ra l S e l f  G ove rnm en t
C a lifo rn ia  (South)
H a n o y  l la n a ia o N  
le a g u e  o f  C a lifo rn ia  C ltie*

G a r v o i iii  G .  G o r d o n

C a lifo rn ia  T eache r*  A vaoc ia lion  
F r ANA LIN K . H a RNXY

C oun ty  o f  S an  D iego  
D a v id  H. H in n y  

Co un ty  o f  C la r k , N evada

STATE REPRESRNl .FIVES
Co lo rado
R ic iiA n o  D . M ac I I avey
C o lo rad o  M u n ic ip a l League
H aw a ii
J e m  I I .  W a lt er *
D o le  C o rpo ra tion

Id a h o
W i i .l i a u  I ) .  W i l l i a m * 
C ity  o f I.ew ia too  
M ontana
S . K e it h  Anderso n  
M on tan a  T a rp aye r*  A**n.

C l in t o n  A . H i l l j a h i i  
In d u s t r ia l F .m p loyera  A  D is t r ib u to r*  Aaan. 

E v a n  A . Iv e r s o n  
W a sh in g to n  D ep a rtm en t o f  l l ig h w a y a  

S t a n le y  S c o t t ,  E xe c um *  S t* .w a ry  
U n iv e r s ity  o f  C a lifo rn ia , B e rk e le y

N evada
G e o r c r  C m a v il /
C ity  o f  S park*
N ew  M ex ico
A r t h u r  A .  U l u m k n y e l d  
U n iv e r s ity  o f  N ew  M ex ico

O regon
I .o rkn  K ram er  
Co u n ty  o f M u ltn om a is
U tah
K a rl  N . S now
B r igh am  Y oung  U n iv e r s ity

W ash in g to n  M orton  K r o ll  U u iv e n ity  o f W a sh in g ton W yom ing  K ennlth  E ru  l io n  C ity  o f  Caeper
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17 January .1975

M E !  O R A N D U M

All Alaska Members, Western Governmental Research As ociationTO :

FROM : Stuart C. H ^ p ^ W G K A  Alaska Representative

SUBJECT: Co.Lloqu.Luin on an Alaska Ombudsman, 1 February 1L75, Juneau

1 want to extend a cordial invitation to ycu to attend a WGI\\ event jointly 
sponsored with the .i ut.heast Alaska Chapter of the American Locie.ty for Pub­
lic. Administration (ASPA) and the University of Alaska, Junen. : A Colloquium 
on an Alaska Ombudsman, starting at 9:10 a.m. and continuing throughout Sati r- 
day, February 1st, In the handsome new 5th Iloor Conference Room of the new 
State Office Building in Juneau.

We’re extraordinarily fortunate in being able uo secure two of the moot know­
ledgeable men in i’u- United States on the origin* development and operation of 
the Ombudsman: Professor Stanlev V. Anderson of UC, Santa Barbara, a Califor­
nia attorney n.id political scientist, and a piolif it writer on the subject nf 
the Ombudsman, and Mr. Herman Doj, Ombudsman for the State of Hawaii. Their 
observations on the Ombudsman concept as it is working today in the U.S. are 
particularly relevant at this time because Lite Flint Session of the Ninth 
Alaska Legislature, which convenes Monday, January 21), will be considering 
several measure:-! creating that position. Inasmuch as establishment of the 
Ombudsman enjoys active gubernatorial support, for the first time, enactment 
of Ombudsm i legislation in 1975 appears brightc tb;m it has si- ce the first 
ouch bi l l wa . introduced in 1966. The bills introduced In the (. urn it. legis­
lative session also will be reviewed, and the .local ASPA chapter has prepared 
a bill for the governor's consideration.

The colloquium is open to interested r>mbers of our profession and the public. 
There Is no registration fee; however, the luncheon with Lieut. Governor Lowell 
Thomas, Jr., as speaker is $5. Please feel free to circulate this memorandum 
among Interested friends and eolle-"ucs. If you have any questions —  and for 
those from out ol town who might: require hotel accommodations —  please contact 
me by mail (P.O. Box 90, ’uncau, AK 99302) or by telephone: 465-3800 (office),
or 586-3489 (residence).

Save. February 1st I’ll look forward to seeing you then! 
I Xl tUTiVI O ' (Min i I
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Sponsored by the University of Alaska 

in conjunction with 
The American Society Cor Public Administration

and
The Western Governmental Research Association.

Saturday, February' 1, 1975 
Fifth Floor Conference Room, New State Office Building

9:30 AM.

9:40 AM.

10:40 AM. 

11:00 AM.

11:45 AM.

12:30 PM.

2:00 PM.

3:00 PM.

Program Introduction Dr. Robert E. Newton,
Associate Professor of 
Political Science, University 
of Alaska, Colloquium Chairman

The Origin and I evelopment of the Dr. Stanley V. Anderson,
Ombudsman Movement in A:: erica Professor of -Political Science, 

University of California, Sant 
Barbara

Alas]..: and the Cmbudsran Movement Mr. Gary E. Wilson 

The Alaska Grbudsrnan Bill To bo coordinated with 
Governor Hammond's Office

Luncheon Reception for Mr. Herman 
Doi, Qptudsran for Hawaii (Capital 
Roan, Hotel iiare.nof)

Luncheon (Txitchstring, Hotel 
liiranof)

Lt. Governor Iowell Mho: os,
Lu> icheon r, oakor 

Mr. Donald P. Fisher, President, 
Southeast Alaska Clv.ptor, Amer­
ican Society for Public Admin­
istration , M oar: master

The Hawaiian Eeierience with the Mr. Herman Doi, fatbudsrtun
Cvabtdr nan' s Off ice State of Hawaii

Panel Discussion on the Applica­
bility of the Office of Qnbudsmnn 
be Alaska State Government

Mr. Ronald W. Ww-llo, Student 

Regent, University of Alaska, 
Moderator 

Mr. Ilcrnun Dai, Dr. Stanley 
V. Anderson, Dr. George W. 
Rogers, Professor of Loonomn 
University of Alaska, Panelist



AMERICAN SOCIETY FOR PUBLIC ADMINISTRATION
SOUTHEAST ALASKA CHAPTER 

Box 292 Juntau, Alaska 99802

March 13, 1975

Hon. Terry Gardiner 
State Representative 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

Dear Representative Gardiner:

The attached Anchorage Daily Times editorial and my reply which the 
paper subsequently published, provide information and insights into the 
ombudsman bill which you are now considering. For this reason I would 
like to provide you with copies of both.

The entire program in which Hawaii Ombudsman Herman S. Doi partic­
ipated here in Juneau last February 1, has been recorded on both sound 
and audio-visual tape. Very shortly we hope to have copies of the 
written transcript available for all interested parties. (We are a non­
profit, volunteer organization which must accomplish its work on nights 
and week-ends, and consequently, have not had the time yet to make the 
complete transcription.) But let me also provide you with the attached 
excerpt in which Ombudsman Doi explains the development of his budget 
and staff.

As I said in my lette>* to the Times, I think Doi' s work can be 
duplicated here in Alaska. Let me add to that, that I think it can be 
duplicated here with the .same proportionate costs and that the justi­
fication for this "new start" is simply the fact that the public is 
expecting something like this very much.

Last summer I mailed you a copy of my study. The Obudsman: Its
Potential Applicability to the State of Alaska. If you did not receive 
it, or if it has been mislayed or lost, you may obtain a copy from 
either the Secretary of the Senate or the Clerk of the House. Thank you 
for your courtesy and attention.

Gary E/Wilson

Member, Ombudsman Committee

Enclosure

TO ADVANCE T H E  SCIEN CE. P R O C E S S E S  AND ART OF PUBLIC ADMINISTRATION
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Tuesday, February 18, 1975

Monstrous Creature
THE OMBUDSMAN is the moth­

erhood issue of the moment before 
the Alaska Legislature.

To speak against it is certain to 
infuriate those who vibrate to any­
thing that smacks of “ consumer­
ism" and all that holy word em­
braces these days.

But the truth needs to be said. 
And the fact is that the legislature, 
as Sen. Robert Ziegler of Ketchjkan 
expressed it, is creating a monster 
with this piece of business.

The Senate, which should know 
belter, passed a bill last week lo 
establish an ombudsman’s office as 
an independent agency of the state 
government. The House, which 
loves this sort of thing, can 'c ■ ex­
pected to boom the bill throug.i by a 
landslide within the next week or so 
— and Gov. Jay Hammond will sign 

( it into law.
BEFORE TOO many years have 

passed, however, we expect Alas­
kans will rue the day the ombuds­
man ever came into being, at least 
in the form and fashion contemplat­
ed by the existing legislation.

As proposed by the Senate, the 
office would begin tunctioning with 
a budget of $118,500 for the next fis­
cal year. That includes $-10,000 for 
the salary of the first ombudsman, 
a figure which matches that of the 
state's Superior Court judges. An­
other $31,000 is tossed in for the 
salary of a deputy ombudsman, 
with the remaining $-18,500 to cover 
additional staff and operating ex­
penses.

But this clearly is not the end. 
And it probably is nowhere near the 
beginning, if the office is to

function with all the force and 
power outlined in the Senate bill.

Before too many budgets have 
passed, that in;,ia' , n ° r°(' ,JI’ W 
to esca'ate into 
monster costing millio

BEFORE THE END is reach., j , 

if it ever is, the ombudsman is 
going to wind up with a bigger staff 
than the district attorney and the 
legislature combined, doing work 
that should be handled by the peo­
ple’s elected representatives and 
the Department of Law — all of 
whom are paid on a year-round ba­
sis to do what the ombudsman is 
supposed to do.

Moreover, the office is going to 
become — by its very nature — a 
meddling arm of government that 
probably will cause more confusion 
and red tape than it untangles. 
Other agencies of the government 
will seek additional appropriations 
to hire the people and do the paper­
work that will be generated by the 
ombudsman's eager venture into 
every nook and cranny of the 
government.

And there will be reams of pap­
erwork and reports, endless hear­
ings and more travel vouchers and 
per diem expense payments than 
ever dreamed of at the outset.

Lt. Gov, Lowell Thomas protests 
this isn’t so. because the ombuds­
man will no be a “ super cop to ride 
herd on all facets of government.”

But that’s what this behemoth 
will turn out to be, once the legis­
lature has breathed life into him 
and he goes stalking off down the 
truil.
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Monday, Mnrch 3, 1975

Letters

Successful Ombudsman
Dear Editor:

It was refreshing to read 
your editorial. "Monstrous 
Creature," with regard to the 
ombudsman bill now being 
considered by the Alaska, 
Legislature. While I am an enthusiastic supporter for the 
bill's passage. I see the same 
"motherhood issue" that you 
do and I am more than a little 
concerned about  i t. 
Essentially I think too many people are reading too much 
into this modest proposal and 
will be expecting some kind of 
super-human performance far 
beyond anything one might 
reasonably expect of an 
effective ombudsman's office.

Recently we were privileged 
here in Juneau to have .an 
opportunity to explore how an 
ombudsman's office is 
supposed to work with Herman 
S. Doi who has served the past 
five years as Ombudsman for 
the State of Hawaii. He came 
over at our invitation to be the featured speaker at a 
Uni ver s i t y of Alaska sponsored public conference on the applicability of the 
office to Alaska state government.

Doi has processed 8,500 
citizens' grievances in his five 
years of service with a small 
staff and a very modest 
budget. The office has grown 
with the increased caseload 
and the increasing public 
knowledge ol the availability 
of his services during this 
period of time. Besides himself, Doi now has a deputy, 
four Investigators and four 
secretaries and clerks. Seated 
by a unanimous vote of the 
Hawaii legislature, he has 
turned back surplus monies to that body each year. This past 
fiscal year 1185,000 was appropriated to him, of which 
he returned $22,000,

The 8,500 figure for the 
caseload does not reflect the 
informational services which 
the Hawaii Ombudsman's 
office furnishes. Often 
Hawaiians think they have a 
gr i evance aga i ns t  a

governmental agency when all 
they really need is somj 
reliable information to solve 
theirproblem.

Doi is armed with the same 
extensive subpoena power 
which Is included in the bill before the Alaska Legislature, but it is interesting to note that he has never had to use it and that he is a popular figure among state government 
agencies. This stems from the 
fact that he and his staff have 
the kind of mediatory skills which are needed most of ten to 
solve problems between citizens and government.

1 am persuaded that the 
same kind of job which Doi and ^s staff have done in Hawaii 
can be duplicated here In Alaska. He is quite a person, I can assure you.This state does not lack for 
equally qualified people who 
can establish and maintain a 
low-budget, non-bureaucratic citizens' grievance processing 
service. That is the essence of the ombudsman’s office wherever it has been successfully implemented.The ombudsman can be no white knight on a steed who 
solves all the problems. But someone like Doi, I think, can 
help a lot of Alaskans, both 
private citizens and the 
goternment employes, to reconcile differences and to raise the public's confidence that our state government really can serve us the way it is supposed to.

Gary E. Wilson 
Juneau
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Excerpts from Hawaii Ombudsman Herman Doi's presentation 
pertaining to budget and staff development. Colloquium 
on an Alaka Ombudsman, Juneau, Pebruary 1, ] 975--The' full 
text of Mr. Doi's question and answer session is being 
prepared for publication and will be available at a recent 
d a t e .

AUDIENCE QUESTION: I ’m wondering, your first fiscal year, do
you recall what your budget figure was, total operating budget?

OMBUDSMAN DOI: The appropriation for the first fiscal year
that I received was for 5103,000 of which the Ombudsman 
expended 590,000, 90,349.92. And then the second year the 
appropriation was $176,000 of which we spent 5157,395. The 
third year the appropriation was for 5233,000 of which we 
expended 5159,760. The fourth year the appropriation was for 
$192,000, and we expended $157,595. The fifth year the 
appropriation was for $185,000, of which we expended $163,000.
So w e ’ve always been below the actual amount that has been 
appropriated and the amounts that have been appropriated 
reflect the amounts of the request that we sent to the legis­
lature and w e ’ve always gone in with the idea that look, we 
really cannot predict where this complaint load is going.
Now we know that we are asking for perhaps a little bit more 
money than we actually are going to spend, but we promise you 
that whatever we do not spend will he lapsed hack into the 
genera] fund. And on that basis we have received the appro­
priation as requested. So, I've had during that period of time, 
at least one standby position that I could fill, if the complaint 
load rose during that fiscal year to a level where we could not 
! indie it with the staff we had.

AUDIENCE QUESTION: The first fiscal year you staff numbered?

OMBUDSMAN DOI: The first year I operate'" ’ r myself, one secretary
and toward the end of the fiscal year we 'd and trained three
additional secretaries and three addition .taff members if my 
recollection is correct.

AUDIENCE QUESTION: And presently your staff includes?

OMBUDSMAN DOI: Presently my staff includes six professionals
including myself and four secretaries for a total of ten.

TO ADVANCE THE SCIEN CE, P R O C E S S E S  AND ART OF PUDLIC ADMINISTRATION
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F e b r u a r y  11, 19 7 5

H o n o r a b l e  F r a n k  R. F e r g u s o n  
C h a i r m a n ,  S t a t e  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

H o n o r a b l e  T e r r y  G a r d i n e r  
C h a i r m a n ,  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: S B  1 - O m b u d s m a n

G e n t l e m e n :

A t  i t s  r e c e n t  m e e t i n g ,  the B o a r d  o f  G o v e r n o r s  of  
the A l a s k a  B a r  A s s o c i a t i o n  e n d o r s e d  t h e  c o n c e p t  o f  a 
s t a t e  O m b u d s m a n  for A l a s k a .  T h i s  e n d o r s e m e n t  w a s  b a s e d  
u p o n  a r e c o m m e n d a t i o n  b y  the A s s o c i a t i o n ' s  A d m i n i s t r a t i v e  
L a w  C o m m i t t e e .

T h e  B o a r d  d i d  n o t  s p e c i f i c a l l y  e n d o r s e  e i t h e r  S B  1 
o r  H B  45, r e c o g n i z i n g  in p a r t  t h a t  the m e c h a n i c s  o f  s u c h  
an o f f i c e  are b e s t  l e f t  to l e g i s l a t i v e  s c r u t i n y .  H o w e v e r  
t he e n d o r s e m e n t  does r e c o g n i z e  t h a t  s u c h  an o f f i c e  c o u l d  
p r o v i d e  a v a l u a b l e  s e r v i c e  t o  c i t i z e n s  w h o  so  o f t e n  f i n d  
t h e m s e l v e s  c o n f o u n d e d  b y  a b u r e a u c r a c y  s e e m i n g l y  u n­
r e s p o n s i v e  to t h e i r c o m p l a i n t s .

I t  w o u l d  b e  a p p r e c i a t e d  if t h i s  e n d o r s e m e n t  c o u l d  be  
i n c l u d e d  i n  y o u r  p u b l i c  r e c ord.

H a  45- O m b u d s m a n

R e s p e c t f u l l y ,

A l l e n  T. C o m p t o n  
L e g i s l a t i v e  C o u n s e l  
A l a s k a  B a r  A s s o c i a t i o n

A T C / b t

cc: H o n o r a b l e  J a y  K e r t t u l a
F r a n c e s  Ul m e r ,  E s q u i r e



T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  a t  1 : 0 5  b y  C h a i r m a n  G a r d i n e r .
A l l  m e m b e r s  w e r e  p r e s e n t .

A p p o i n t m e n t - t h e  c o m m i t t e e  a g r e e d  to k e e p  n o m i n a t i o n  by t h e  
l e g i s l a t i v e  C o u n c i l .

p a g e  1 , l i n e  2 3 , d e l e t e  " m a j o r i t y "  a n d  a d d  3/*J v o t e  o f  t h e   ̂Q
m e m b e r s  o f  e a c h  h o u s e  o f  t h e  l e g i s l a t u r e .  D e l e t e  j o i n t  s e s s i o n .
Rep. B r o w n  m o v e d  A m e n d m e n t  1 . T h e r e  b e i n g  no  o b j e c t i o n ,  t h e  
a m e n d m e n t  p a s s e d .

A r t  P e t e r s o n  t e s t i f i e d  r e g a r d i n g  t h e  s t i p u l a t i o n  t h a t  the 
O m b u d s m a n  c o u l d  n o t  r u n  f o r  p o l i t i c a l  o f f i c e  f o r  a g i v e n  
p e r i o d  o f  t i m e  a f t e r  s e r v i n g  a s  O m b u d s m a n :  T h e  l e g i s l a t u r e
c a n n o t  i m p o s e  a d d i t i o n a l  q u a l i f i c a t i o n s  o n  l e g i s l a t i v e  
e l i g i b i l i t y .  T h i s  v a s  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n  and 
a c o u r t  d e c i s i o n  i n  1 9 6 8  ( B e n i s h  c a s e ) .  T h e  c o m m i t t e e  
r e q u e s t e d  th a t  t h e  c o n s t i t u t i o n a l i t y  o f  s u c h  a p r o v i s i o n  be 
i n v e s t i g a t e d .

Regarding stipulation that the Ombudsman and his staff shall 
refrain from partisan political activity, Stu Hall testified 
that the proposed language is similar to legislative employee 
regulations.

Rep. Fink moved the addition of amendment 2. There being no "7
objection, the amendment passed after the language "which
would tend to undermine . . . "  was deleted.

Art Peterson suggested that the additional language be in a 
seperate section or that the title of the previous section 
be amended to include the new language stipulations.

Regarding term of office. Rep. Parr moved that six years be 
amended to five. There being no objection, amendment 3 passed.

Representative Brown moved that the language "but may not
serve for more thar.. three terms" be deleted. There being no
objection, amendment fl passed.

♦House J u d i c i a r y  C o m m i t t e e
F e b r u a r y  11, 1 9 7 5

H B  115 O m b u d s m a n  .......

The meeting was adjourned at 1:55 p.m.



H o u s e  J u d i c i a r y  C o m m i t t e e

F e b r u a r y  12, 19 7 5

O m b u d s m a n

T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  at 1 : 0 5  p.m. by C h a i r m a n  
G a r d i n e r .  A l l  m e m b e r s  w e r e  p r e s e n t .

T h e  f o l l o w i n g  a d d i t i o n a l  a m e n d m e n t s  to H B  *15 w e r e  p a s s e d .

^  \
p a g e  2, L i n e  17 a n d  18: c h a n g e  t h e  w o r d s  " s h a l l "  t o  m a y  /
A m e n d m e n t  5 p a s s e d  X

p a g e  3j L i n e  7: a f t e r  " s a l a r i e s "  a d d  "a n d  b e n e f i t s "  /
A m e n d m e n t  6 p a s s e d  ^  ^ P  j  '

p a g e  *1, L i n e s  7 - 9 * *  Mr. F i n k ' s  m o t i o n  t o  d e l e t e  w a s  
d e f e a t e d .

p a g e  3, L i n e  2*1: a f t e r  " u n l e s s  he" a d d  " r e a s o n a b l y "  .
A m e n d m e n t 7 p a s s e d

p a g e  *1, L i n e  3 a n d  *1: d e l e t e  a n d  r e n u m b e r ^ s e c t i o n
A m e n d m e n t  8 p a s s e d
C h a i r m a n  G a r d i n e r  r e q u e s t e d  S t u  H a l l  to d r a f t  a l t e r n a t e  
l a n g u a g e  for t h i s  d e l e t e d  l a n g u a g e .

p a g e  3, l i n e  19: Rep. B r o w n ' s  m o t i o n  th a t  the l a n g u a g e  
" a n d  a d m i n i s t r a t i v e  a c t s  o f  a n y  p u b l i c  o f f i c i a l "  be i n s e r t e d  
a f t e r  " a g e n c i e s "  w a s  w i t h d r a w n .

p a g e  *1, L i n e  16 a n d  17: A f t e r  " r e a s o n s "  I n s e r t  a p e r i o d
a n d  d e l e t e  t h e  r e m a i n i n g  l a n g u a g e  in b o t h  lines. ^
A m e n d m e n t  9 p assed.

p a g e  5 , l i n e  7 : a f t e r  i n e f f i c i e n t  a d d  "or d i s c o u r t e o u s "
A m e n d m e n t  1 0 p a s s e d .

M e e t i n g  a d j o u r n e d  s h o r t l y  a f t e r  b e g i n n i n g  d i s c u s s i o n  on 
p a g e  5 S l i n e  6 —  w h e t h e r  t h i s  l i n e  c o n t a i n e d  a n  I m p l i e d  
r e q u i r e m e n t  that r e a s o n s  be given.
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( 0

O m b u d s m a n

T h e  m e e t i n g  w a s  c a l l e d  to o r d e r  at 1 0 : ^ 5  a.m. b y  C h a i r m a n  
G a r d i n e r .  R e p r e s e n t a t i v e s  B r a d l e y ,  C o t t o n  a n d  B r o w n  w e r e  
a b s e n t .

T h e  f o l l o w i n g  a r e  a m e n d m e n t s  to H B  45:

P a g e  5, L i n e  6: c h a n g e  " u n a c c o m p a n i e d "  to " u n s u p p o r t e d "
A m e n d m e n t  11 p a s s e d .

P a g e  6, L i n e s  2 - 8 :  Rep. F i n k  m o v e d  t h a t  the l a n g u a g e  be
r e d r a f t e d  to s t a t e  t h a t  in s e e k i n g  c o n f i d e n t i a l  i n f o r m a t i o n ,  
t h e  O m b u d s m a n  m u s t  r e c e i v e  t h e  a p p r o v a l  of t h e  s u p e r i o r  
c o u r t  o r  t h e  c o u r t  o f  a p p r o p r i a t e  j u r i s d i c t i o n .  C h e c k  
i n t o  the s t a t u t e s  r e g a r d i n g  d i s c l o s u r e  of c o n f i d e n t i a l  
i n f o r m a t i o n  a n d  m a k e  su r e  t h a t  it is a felony. T h e  m o t i o n

p a s s e d .  H.jiji

P a g e  6, L i n e s  8 - 11: d e l e t e  s e n t e n c e  b e g i n n i n g  " h o w e v e r "
A m e n d m e n t  12 p a s s e d .  r    „
P a g e  6, L i n e  11: a f t e r  " i n f o r m a t i o n "  i n s e r t  " r e q u i r e d  b y
law to be confidential." Delete "confidential at end
of line 10 and beginning of line 11.
Amendment 13 passed.

»  . „

Page 7, Line 9: after "legis'ature" insert "a grand jury,'
Amendment 1*1 passed.

Page 7, lines 12 - 15: delete all but title of this section
and insert "After a reasonable time has elapsed, the ombudsman 
shall notify the complainant of the actions taken by him 
and by the agency."
A m e n d m e n t  15 p a s sed.

Page 7, Line 21: after "to" insert "a grand jury" O
Amendment 16 passed.

Page 7, Line 29, Page 8, Lines 1 and 2: After the title 
delete remaining language and insert "No civil action may he 
brought against the ombudsman oi a member of his staff for 
anything done, said or omitted in performing his duties or 
responsibilities under this chapter."
Amendment 17 passed.

H o u s e  J u d i c i a r y  C o m m i t t e e
F e b r u a r y  13, 1 9 7 5

( •



H o u s e  J u d i c i a r y  C o m m i t t e e  
F e b r u a r y  13, 1975 
p a g e  2

c\ o
Page 9, Line 1: after "governor," delete the remaining
language of the section and insert "and members of the 
legislature."
Amendment 18 passed.

Page 8,-.Line 24: strike "branch" and insert "or judicial * Ac:ljd x j  
branches"
Amendment 19 passed.

Page 8, Line 24 and 26: after "commission" insert in both i ^C -l ud xy
places "corporation, authority, committee, council"
Amendment 20 passed.

Page 9, Line 5: after "legislation" insert "or substantive
content of any judicial order, decision or opinion."
Amendment 21 passed.

P a g e  9, L i n e  9: I n s e r t  a n e w  s e c t i o n  to r e a d  "Se*" . 24.55*320.
C I T I E S  A N D  B O R O U G H S .  A c i t y  o r  b o r o u g h  m a y  by o r d i n a n c e  
e l e c t  to b e c o m e  s u b j e c t  to the j u r i s d i c t i o n  of t h e  o m b u d s m a n  
a p p o i n t e d  u n d e r  t h i s  c h a p t e r .  If a c i t y  or b o r o u g h  so e l e c t s ,  *
it s h a l l  n o t i f y  the o m b u d s m a n  o f  t h a t  e l e c t i o n  and s h a l l  
t h e r e a f t e r  be  c o n s i d e r e d  a n  a g e n c y  f o r  p u r p o s e s  of  t h i s  
c h a p t e r . "  C h a n g e  s e c t i o n  n u m b e r i n g .  S t u  Ha l l  w i l l  I
r e a r r a n g e  the s e c t i o n s  in A r t i c l e  6 to m a k e  th~ d e f i n i t i o n s  
c o m e  last.

T h e  m e e t i n g  w a s  a d j o u r n e d  at 11:55 a.m.



H o u s e  J u d i c i a r y  C o m m i t t e e
F e b r u a r y  18, 1975

T h e  m e e t i n g  w a s  c a l l e d  to  o r d e r  at 3 : 1 0  p.m. b y  C h a i r m a n  
G a r d i n e r .  M e m b e r s  p r e s e n t :  G a r d i n e r ,  B r a d l e y ,  F i n k ,
C o t t o n ,  B r o w n .  .

H B  45 O m b u d s m a n

S t u  H a l l  p r e s e n t e d  the c o m m i t t e e  s u b s t i t u t e  w h i c h  i n c o r p o r a t e d  
t h e  a m e n d m e n t s  r e q u e s t e d  b y  t h e  c o m m i t t e e .  Rep. F i n k  m o v e d  
t h a t  t h e  C S  be  a d o p t e d _ a f t e r  l a n g u a g e  o n  p a g e Q r.onoprnl nt? 
t h e  j u d i c i a l  b r a n c h  b e  deleted." M 1. B r o w n  a m e n d e d  Mr. F i n k ' s  
m o t i o n  to d e l e t e  tne l a n g u a g e  o n  t h e  f i r s t  t w o  l i n e s  of 
p a g e  10 a l s o .  Mr. B r o w n ' s  a m e n d e d  m o t i o n  f a x l e d .  Mr. F i n k ’s 
m o t i o n  p a s s e d  a n d  so t h e  C3  w a s  a d o p t e d .  Mr. B r o w n  m o v e d  
t h a t  w h e n  t h e  c o m m i t t e e  r e c e i v e s  S B  1 t h a t  t h e  CS H B  45 b e  
s u b s t i t u t e d  a n d  t h a t  it d o  p a s s .  T h e r e  b e i n g  n o  o b j e c t i o n ,
Mr. B r o w n ' s  m o t i o n  p a s s e d .

H B  1 2 9  S m o k i n g  in  P u b l i c

Mr. G a r d i n e r  i n d i c a t e d  t h a t  h e  w i s h e d  o n l y  a n  i d e a  o f  w h a t  
t h e  c o m m i t t e e  i n t e n d e d  to d o  w i t h  t h i s  b i l l .  Mr. F i n k  
s t a t e d  t h a t  he  w o u l d  a t t e m p t  to  p r o v e  t h a t  s m o k i n g  is n o o  
" d a n g e r o u s "  a n d  w o u l d  t h e n  a d d  o t h e r  h a b i t s  t h a t  b o t h e r  
p e o p l e  to t h e  bill. Mr. B r o w n  r e c o m m e n d e d  t h a t  t h e  d e f i n i t i o n  
o f  p u b l i c  a c c o m m o d a t i o n  in t h e  1964 C i v i l  R i g h t s  A c t  be 
c h e c k e d  to  p o s s i b l y  i n c l u d e  m o r e  p u b l i c  p l a c e s .  O t h e r  
c o m m i t t e e  m e m b e r s  m e n t i o n e d  o t h e r  p o s s i b l e  a m e n d m e n t s  
i n c l u d i n g  t h e  s u b s t i t u t i o n  o f  a p p r o v e d  a i r  c o n d i t i o n i n g  
f o r  s e p a r a t e  are a s .

HB 154/HB 74

Mr. C o t t o n  m o v e d  th a t  in 2 2 0  s i x  m o n t h s  b e  c h a n g e d  t o  I year. 
A m e n d m e n t  1 p a s s e d .

Mr. B r o w n  m o v e d  t h a t  i n  1 9 0  t h e  l a n g u a g e  in l i n e s  22 a n d  23 
r e l a t i n g  to i m p o s i t i o n  o f  f i n e  be a d d e d .
A m e n d m e n t  2 p a s s e d .

Mr. Brown will draft language o cover reckless actions to 
be another section either before or after Sect 4.



IN T H E  H O U S E BY T H E  J U D I C I A R Y  C O M M I T T E E

TO; H O U S E  B I L L  NO. 45

Page 1, line 23, strike out "a majority" and insert "concurrent majorities"
%

Page 1, line 23, after "members" insert:

"of each of the two major political parties in each house"

Page 1, line 24, after "lature" insert "voting separately but"

Page 1, line 26, strike out "one" and insert "two"

of his staff may not participate in nonpartisan political activity 

in any city or borough that is subject to the ombudsman's jurisdiction 

under sec. 320 of this chapter. However, this subsection does not 

restrict the ombudsman or members of his staff from expressing 

private opinion, registering as to party, or voting."

Page 4, strike out lines 6 - 9 ,  inclusive, and insert:

ombudsman's office are insufficient for adequate investigation, 

there are complaints more worthy of the ombudsman's attention."

Page 6, line 8, strike cut "However, access to information does"; strike

Page 6, lines 10 and 11, strike out "confidential information" ard insert: 

"information required by law to be confidential"

Page 7, line 12, strike out "Within a reasonable" and strike out all matter 

on lines 13 - 15, inclusive, and insert:

Page 2, between lines 2 and 3, insert:

"(b) The ombudsman and members of his staff shall maintain the

integrity of the ombudsman's functions and services by refraining 

from joining or supporting, including but not limited to the making 

of contributions to, any partisan political organization, faction

r
or activity iwhich would tend to undermine the essential nonpartisan

nature of their functions The ombudsman and members

"(6) because the fiscal and staff resources of the

out all matter on line 9; and on line 10 strike out "regulation."
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"After a reasonable time has elapsed, the ombudsman shall notify . 

the complainant of the actions taken by him and by the agency."

Page 7, l i n e a r ,  strike out "The ombudsman has the"; strike out all matter

/** / T-
on lines 22 and -20, inclusive, and insert:

"No civil action may be brought against the ombudsman or a member of 

his staff for:anything done, said or omitted in performing his duties 

or responsibilities under this chapter."

Page 7, line 21, after "to" Insert "a grand jury or to"

Page 8, line 24, strike out "branch" and insert "or judicial branches"

Page 8, line 26, after "commission*" insert "corporation, authority"
I . . .

Page 9, line 2, strike out "and judicial branches" and insert "branch"

Page 9, line 2, after the semicolon, insert:

"for the purpose of this paragraph, the personal staff of the lieutenant

governor does not include those members of the lieutenant governor's

staff engaged in the administration of elections;"

Page 9, line 5, after "legislation" insert "or the preparation or Issuance

of the substantive content of any judicial order, decision or opinion"

Page 9, between lines 9 and 10, insert:

"Sec. 24.55.320. CITIES AND BOROUGHS. A city or borough may

by ordinance elect to become subject to the jurisdiction of the

ombudsman appointed under this chapter. If a city or borough so

elects, it shall notify the .ombudsman of that election and shall 
* . •

thereafter be considered an agency for purposes of this chapter."

Page 9, line 10, strike out "320" and insert "330"

COUNSEL'S NOTE: In the preparation of a committee substitute for HB 45,

the location of the definitions (sec. 3 00 ) will be shifted 

to the next to the last section in the'proposed ch. 55 of 

Title 24.
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^A M ER IC A N  SOCIETY FOR PUBLIC ADMINISTRATION
SOUTHEAST ALASKA CHAPTER 

Dox 292 Juneau, Alaska 99002
A BILL

For an Act entitled: "An Act creating the office of the ombudsman,

amending AS 39.25.110, and amending Rule A3 (h) 

of the Rules of Civil Procedure; and providing 

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 24 is amended by adding a new chapter to read:

CLAP TER 55. OFl'ICE OF THE OMBUDSMAN.

ARTICLE I. ORGANIZATION.

Sec. 24.55.010. OFFICE OF THE OMBUDSMAN. There is created 

in the legislative branch of the state the office of the ombudsman.

Sec. 24.55.020. APPOINTMENT OF THE OMBUDSMAN. (a) A 

candidate for appointment as the ombudsman shall be nominated by 

the ombudsman selection committee composed of the president of the 

senate, the minority leader of the senate or a minority member of 

the senate appointed by him, the speaker of the house, the minority 

leader of the house or a minority member of the house appointed by 

him, the chairman of the senate judiciary committee, and the 

chairman of the house judiciary committee.

(b) The ombudsman selection committee shall examine persons 

to serve as the ombudsman regarding their qualifications and ability 

and shall place the name of the person selected in nomination 

before the legislature for appointment as the ombudsman. The 

appointment of a person nominated nr the ombudsman by the committee 

is effective if his candidacy is approved by a majority of the 

members of the legislature in joint session.



Sec. 24.55.030. QUALIFICATIONS. No person may serve as 

ombudsman

(1) within one year following his term of office as a 

member of the legislature;

(2) while he is a candidate for or holds any other 

national or state political office; or

(3) while he is engaged in any other regular occupation 

for which he receives compensation.

Sec. 24.55.040. TERM OF OFFICE. The term of office of the 

ombudsman is six years. An ombudsman may be reappointed but may 

not serve for more than three terms. In the event the term of an 

ombudsman expires without a successor having been appointed under 

this chapter, the incumbent ombudsman shall continue in office 

until a successor is so appointed.

Sec. 24.55.050. REMOVAL. The legislature, by a two-thirds 

vote in each house, may remove or suspend the ombudsman from 

office, but only for neglect of duty, misconduct, or disability.

Sec. 24.55.060. COMPENSATION. (a) The ombudsman shall 

receive an annual salary equal to that of a superior court judge.

(b) This first assistant to the ombudsman shall receive an 

annual salary equal to that of a district court judge.

Sec. 24.55.070. STAFF AND DELEGATION. (a) The ombudsman 

shall appoint a first assistant and such other assistants and 

clerical personnel as may be necessary to carry out the provisions 

of this chapter.

(b) The ombudsman may delegate to his assistants any of his 

duties except those specified in secs. 190 and 200 of this chapter
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provided that during the ombudsman's absence from his principal 

business offices, the ombudsman may, at his discretion, delegate the 

powers and duties specified ii: secs. 190 and 200 of this chapter to 

the first assistant for the duration of the absence; and provided further, 

that during any temporary disability of the ombudsman to exercise and 

discharge the powers and duties of his office, the powers and duties 

specified in secs. 190 and 200 of this chapter shall devolve upon the 

first assistant for the duration of thft disability.

(c) The ombudsman and the first assistant and other staff

appointed by 'n are in the exempt service under AS 39.25.110.

Sec. 24.55.075. VACANCIES. If the ombudsman dies, resigns, 

becomes ineligible to serve, or is removed or suspended from office, 

the first assistant to the ombudsman becomes the acting ombudsman until 

a new ombudsman is appointed for a full term at a regular or special 

session of the legislature.

Sec. 24.55.080. OFFICE FACILITIES AND ADMINISTRATION.

(a) The Legislative Council shall provide suitable office space

and equipment for the ombudsman and his staff.

(b) The salary and benefits of the ombudsman and his permanent 

staff shall be paid through the same procedures used for payment of the 

salaries of other permanent legislative employees.

(c) The ombudsman shall submit a budget for each fiscal year to 

the Executive Director of the Legislative Affairs Agency for submission 

to the Legislative Council.



Sec. 24.55.090. PROCEDURE. The ombudsman may establish 

procedures for receiving and processing complaints, conducting 

investigations, and reporting his findings. However, hi may not 

levy fees for the submission or investigation of complaints.

ARTICLE 2. JURISDICTION AND INITIATION OF INVESTIGATIONS.

Sec. 24.55.100. JURISDICTION. (a) The ombudsman has 

jurisdiction to investigate the administrative acts o^ agencies.

(b) The ombudsman may exercise his powers without regard 

to the finality of any administrative act.

Sec. 24.55.110. INVESTIGATION OF COMPLAINTS. The ombudsman 

shall investigate any complaint indicating an appropriate subject 

for investigation under sec. 150 of this chapter, unless he believes 

that

(1) there is presently available an adequate remedy 

for the grievance stated in the complaint;

(2) the complaint relates to a matter that is outside 

the jurisdiction of the ombudsman;

(3) the complaint relates to an administrative act of 

which the complainant has had knowledge for too long a time before 

the complaint was submitted;

(4) the complainant does not have a sufficient personal 

interest in the subject matter of the complaint;

(5) the complaint is trivial or made in bad faith;

(6) the facilities cf the ombudsman's office are in­

sufficient fox adequate investigation; or

(7) there are other complaints more worthy o; the



ombudsman's attention.

Sec. 24.55.120. INVESTIGATION ON THE OMBUDSMAN'S MOTION.

The ombudsman may investigate on his own motio . if he reasonably 

believes that an appropriate subject for investigation under sec. 150 

of this chapter exists.

Sec. 24.55.130. NOTICE TO COMPLAINANT. (a) If the ombudsman 

decides not to investigate, he shall inform the complainant of that 

decision and shall state his reasons except in exceptional 

circumstances in which he reasonably believes it is inappropriate 

to do so.

(b) If the ombudsman decides to investigate, he shall notify 

the complainant of his decision.

Sec. 24.55.140. NOTICE TO THE AGENCY. If the ombudsman 

decides to investigate, he shall notify the agency of his intention 

to investigate.

ARTICLE 3. INVESTIGATIONS 

Sec. 24.55.150. APPROPRIATE SUBJECTS POR INVESTIGATION.

(a) An appropriate subject for investigation by the ombudsman 

is an administrative act of an agency which the ombudsman has 

reason to believe might be

(1) contrary to law;

(2) unreasonable, unfair, oppressive, or unnecessarily 

discriminatory, even though in accordance with law;


