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HEADNOTES

Classified to U. S. Supreme Court Digest, Annotated

Witnesses 88 79, 84 — self-incrimina-
tion — statutory immunity

1. A federal statute (18 USCS
6002) permitting the government to
compel a witness to give testimony,
but granting the witness immunity
from the use in any criminal case of
the compelled testimony or any evi-
dence derived therefrom, does not vio*
late the Fifth Amendment privilege
against self-incrimination; transac-
tional immunity, which accords full
immunity from prosecution for any
offense to which the compelled tes-
timony .elates, affords the witness
considerably broader protection than
does the Fifth Amendment privilege;
and a statutory grant of immunity
from use and derivative use is coex-
tensive with the scope of the privilege,
and therefore is constitutionally suf-
ficient to compel testimony over a
claim of the privilege, despite the lack
of a grant of transactional immunity.

|See Annotation p 869, infra]

Witnesses §72 — compulsion of tes-
timony — self-incrimination
2. The power of government to com-

pel persons to testify in court or be-
fore grand juries and other govern-
§ mental agencies is firmly established,
but is not absolute, being subject to a
number of exemptions, the most im-
portant of which is the Fifth Amend-
ment privilege against self-incrimina-
tion.

Witnesses 73 — self-incrimination

3. The Fifth Amendment privilege

against self-incrimination may be as-
serted in any proceeding, civil or
criminal, administrative or judicial,
investigatory or ndjudicai ry.

Witnesses 8§ 79 — self-incrimination

4. The Fifth Amendment privilege

against self-incrimination protects
against any disclosures which the wit-
ness reasonably believes could be used
in acriminal prosecution or could lead
to other evidence that might be so
used.

Witnesses 8§ 81 — self-incrimination
— statutory immunity

5. The Fifth Amendment privilege

against self-incrimination does not in-
validate statutes whieh compel self-
incriminating testimony, but which

|OTAI CIJF.Nr.SKRVICK LIBRARY® REFERENCES

Am JUR 2d, Witnesses (1st ed §38)

US L Ed Digest, Witnesses 8§ 7!(, 84
ALR Digests, Witnesses §§80, 83

L Ed Index to Anno, Witnesses

ALR Quick Index, Self-Incrimination
Federal Quick Index, Self-Incrimination

ANNOTATION ItEFERENCKS

Adequacy, under Federal Constitu-
tion, of immunity granted in lieu of
privilege against self-incrimination.
32 L Ed 2d 869.

rivilege against self-incrimination
a o testimony before grand jury. 38
ALR2d 225.

Right of witness to claim privilege
against self-incriminatior on subse-
guent criminal trial after testifying
to same matter before grand jury.
36 ALR2d 1403.
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grant cot ;lete immunity from pros-
ecution pr.jr to the compulsion of the
incriminatory testimony.

(sec Annotation py8(19 infra]

Contempt § 12 — witness’ refusal to
testify
6. If an immunity granted under

a statute is coextensive with the scope
of the constitutional privilege against
self-incrimination, a witness who has
been offered the immunity is not jus-
tified in refusing to answer questions
on the basis of the privil ge against
self-incrimination, and a .jdgment of
contempt for refusal to answer is
proper, but if the immunity granted
is not as comprehensive as the protec-
tion afforded by the privilege, the wit-
ness is justified in refusing to answer,
and a judgment of contempt must be
vacated.

Witnesses § 79 — self-incrimination

7. While a grant of immunity must
afford a witness protection com-
mensurate with that afforded by the
privilege against self-incrimination, it
need not be broader.

Isee Annotation p 869 infra]

Witnesses 8 79 — self-incrimination

8. The sole concern of the Fifth
Amendment privilege against self-in-
crimination is to afford protection
against being forced to give testimony
leading to the infliction of penalties
affixed to criminal acts.

Witnesses 8 72 — self-incrimination
9. The scope of the privilege against

self-incrimination is the same whether

invoked in a state or in a federal juris-

diction.

Witnesses 8 79 —
10. An appropriately broad grant of

self-incrimination

2L Ed 2d

immunity to a witness is compatible
with  the constitutional privilege
against self-incrimination.

[see Annotation p 869, infra]

Evidence 8 419 — burden of proof —
self-incrimination — immunity

11. Once a defendant demonstrate?
that he has testified, under a state
grant of immunity, to matters related
to his federal prosecution, the Federal
Government has the burden of show'-
ing that its evidence is not tainted,
by establishing that it had an inde-
pendent, legitimate source for the dis-
puted evidence.

Evidence 8 419 — burden of proof —
self-incrimination — immunity
12. If a person is compelled to give
testimony under a grant of immunity
from the use in a.iy criminal case of
such testimony or any evidence derived
therefrom, and if the person is sub-
sequently prosecuted for an offense to
which his compelled testimony relates,
the prosecution’s burden of proof is
not limited to a negation of taint;
rather, the prosecution has the affirma-
tive duty to prove that all of the evi-
dence it proposes to use is derived
from a legitimate source wholly in-
dependent of the compelled testimony;
and the person prosecuted need only
show that he testified under a giant
of immunity in order to shift to the
government this burden of proof.

Evidence 8 f82 —
confession

voluntariness of

13. A defendant rnising a coerced
confession claim under the Fifth
Amendment must first prevail in a
voluntariness hearing before his con-
fession and evidence derived from it
become inadmissible.

SYLLABUS BY REPOUTER OF DECISIONS

The United States can compel tes-
timony from an unwilling witness who
invokes the'Fifth Amendment privilege
against compulsory self-incrimination
by conferring immunity, as provided
by 18 USC § 0002, from use of the
compelled testimony and evidence de-

rived therefrom in subsequent crimi-
nal proceedings, as such immunity
from use and derivative use is coexten-
sive with the scope of the privilege

and is sufficient to compel testimony
over a claim of the privilege. Trans-
actional immunity  would afford
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broader protection than the Fifth
Amendment privilege, and is not con-
stitutionally required. In a subse-
quent criminal prosecution, the pros-
ecution has the burden of proving
affirmatively that evidence proposed to
be used is derived from a legitimate
source wholly independent of the com-
pelled testimony.
F2d B4 affirmed.

Powell, J., delivered the opinion of
the Court, in which Burger, E \]., and
Stewart, White, _and Blackmun
joined. Douglas. J., post, 32'. Ed
2d p 227, and Marshall, J., post, p )
32 L Ed 2d p 230, filed dissenting opin-
ions. Brennan and Rehnquist, "y
took no part in the consideration or
decision of the case.

APPEARANCES OF COUNSEL
Hugh R. Manes argued the cause for petitioners.

Solicitor General
respondent.

rwin N. Griswold argued the cause for

riefs of Counsel, p 867, infra.

OPINION OF THE COURT

1106 US 442] |
Mr. .Justice Powell dehvered the

opinion of the Court.

~MI This case presents the ques-
tion whether the United States Gov-
ernment, may compel testimony from
an unwilling witness, who invokes
the Fifth ~ Amendment privilege

against comPuls,ory self incrimina-

tion, by conferring on the witness
immunity from use of the compelled
testimony in subsequent criminal
proceedings, as well as immunity
from use of evidence derived from
the testimony.

Petitioners were subpoenaed to
appear before a United States grand
]Ur?{ in the Central District_of
California on February 4, 1971 The
Government believed that petition-
ers were likely to assert their Fifth
Amendment privilege. Prior to the
scheduled appearances, the Govern-
ment applied to the District Court
for an order directing petitioners to
answer guesnons and produce evi-
dence before the,grandgury under a
KTant of immunity conferred pursu-
it to 18 USC §§ 6002-6003 Peti-
tioners opposed issuance of the ord-
'r. contending primarily that the
2cope of the immunity provided by

the statute was not coextensive with
the scope of the privilege again
self-incrimination, and therefore

not sufficient to supplant the f
ilege and compel their testimony.

The District Court rejected this
contention, and ordered ‘petitioners
to appear before the grand jury and
answer its questions under the grant
of immunity.

Petitioners appeared but refused
to answer questions, asserting their
privilege against compulsory self-
Incrimination. They were brought
before the District Court, and each
Pemsted in his refusal to answer
he grand lury’s questions, notwith-
standing the” grant of immunity.
The court found both in contempt,
and committed them to the custody
of the Attorney General until either
they answered the grand jury’s
questions or the term of the grand
jury expired.1 The Court of

[406 US 413]

, . Appeals
for the Ninth Circuit affirmed.
Stewart v United States, 410 F2d
94 (CA9 1971). This Court granted
certiorari to resolve the important
question whether testimony may be

1 The contempt order was issued pur-

suant to 28 USC § 1826.
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compelled by granting immunity
from the use of compelled testi-
mony and evidence derived there-
from (“use and derivative use” im-
munity), or whether it is necessary
to grant immunity from prosecution
for offenses to which compelled tes-
timony relates LS“tr::msacnonal” im-
munity). 402 US 971, 29 L Ed 2d
135 91 S Ct 1668 (1971).

121 The power of ?.ove_rnment to
compel persons to testify in court or
before ?rand juries and other gov-
ernmental agencies is firmly estab-
lished in_Anglo-American jurispru-
dence.* The power with respect to
courts was established by statute in
England as early as 15623and Lord
Bacon observed in 1612 that all sub-
jects owed the King their "knowl-
edge and discovery.”4 While it is not
clear when grand’juries first resort-
ed to compulsory process to secure
the attendance and testimony of wit-
nesses, the general common-law
Prlnmple that “the public has a right
0 every man's evidence” was con-
sidered "an “indubitable certainty"
that “cannot be denied" by 1742*
The power to compel testimdny, and
the corresponding duty to testify,
are recognized in‘the Sixth Amend-

ment
. 1406 US 444]
requirements that an accused
be confronted with tl.i witnesses

2. For a concise history of testimonial
compulsion prior to the adoption of our
Constitution, see 8 J. Wigmore, Evidence
§ 2190 (J. McNaughton rev 1961). See Ull-
mann v United States, 350 US 422, 439 n.
15, 100 L Ed 511, 525. 76 S Ct 4(>7, 53 ALR
2d 1008 (1956); Blair v United States,
250 US 273, 63 L Ed 979, 39 S Ct 468
(1919).

3. Statute of Elizabeth, 5 Eliz 1, ¢ 9,
§ 12 (1562).

4. Countess of Shrewsbury'~r Case, 2
How St Tr 769, 778 (1612).

5. See the parliamentary debate on the
Bill to Indemnify Evidence, particularly
the remarks of the Duke of Argyle and

2L Ed 2

against him, and have compulsory
ﬁrocess for obtaining witnesses in
is favor, The first Congress rec-
ognized the testimonial duty in the
Judiciary Act of 1789 which pro-
vided for compulsory attendance of
witnesses in the federal courts.8 Mr.
Justice White noted the importance
of this essential power of govern-
ment in his concurrmg opinion in
Murphy v Waterfront Comm’n, 378
US 52 93-94 12 L Ed 2d 678 704,
84SCt 1594 (1964):

"Among the necessary and most
important of the powers of the
States as well as the Federal Gov-
ernment to assure Uie effective func-
tioning of %overnment in an ordered
society is the broad power to comBel
residents to testify in court or pe-
fore grand juries or agencies. See
Blair v United States, 250 US 273
[63 L Ed 979, 39 S Ct 468]. Such
testimony constitutes one of the
Government’s primary sources of
information.”

13, 4] But the power to compel tes-
timony is not absolute. There are a
number of exemptlons from the tes-
timonial duty,7the most important
of which is the Fifth Amendment
privilege against compulsory self-
Incrimination,  The privilege re-
flects a complex of our fundamental
values and aspirations,* and marks

Lord Chancellor llardwicke, reported in 12
T. Hansard, Parliamentary History of
England, C76, 693 (1812). See also Pie-
monte v United Slates, 367 US 556, 559
n. 2, 6 L Ed 2d 1028, 1031, 81 S Ct 1720
(1961); Ullmann v United States, supra,
at 439 n. 15, 100 L Ed at 525, 53 ALR2d
1008; Brown v Walker, 161 US 591, 600, 40
L Ed 819, 822, 16 S Ct 644 (1896).

6. 1 Stat 73, 88-89.

7. See Blair v United States, supra, at
281, 63 L Ed at 982; 8 Wigmore, supra, n
2, 8§ 2192, 2197.

8. See Murphy v Waterfront Comm n.
378 US 52, 55, 12 L Ed 2d 678, 681,

S Ct 1594 (1964).
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for, and vnnning such Money . . .

9 Anne, ¢ 14, 8 4 (1710); Law of Mar 9,
1774, c 1661, o Colonial Laws of New York,
at 623.

Another notable instance of the early
use of immunity legislation is the 1725 im-
peachment trial of Lord Chancellor Mac-
clesfield. The Ix)rd Chancellor was ac-
cused by the House of Commons of the
sale of public offices and appointments.
In order to compel the testimony of Mas-
ters in Chancery who had allegedly pur-
chased their offices from the Lord Chancel-
lor, and who could incriminate themselves
by so testifying, Parliament enacted a
statute ,r anting immunity to persons then
holding office as Masters in Chancery.
Lord Chancellor Macclesfield’s Trial, 16
How St Tr 767, 1147 (1725). See 8
Wigmore, supra, n 2, § 2281, at 492. See
also Bishop Atterbury's Trial, 16 How St.
Tr 323, 604-605 (1723). The legislatures
in colonial Pennsylvania and New York en-
acted immunity legislation in the 18th
century. See, e. ¢., Resolution of .lan
6, 1758, in Votes and Proceedings of the
House of Representatives of the Province
of Pennsylvania 1682-1'770), 6 Pennsyl-
vania Archives (8lh series) 4679 (C. Ho-
han ed 1935); Law of Mar 24, 1772, c
1512, 5 Colonial Laws of New York 351,
358-354; Law of Mar 9, 1774, ¢ 1651,
id., at 621, 623; Law of Mar 9, 1774, ¢ 1655,
id., at 639, 641 642. See generally L. Levy,
Origins of the Fifth Amendment 359, 384-
385, 389, 402 403 (1968). Federal immu-
nity statutes have existed since 1857. Act
of Jan. 24, 1857, 11 Stat 155. For a his-
tory of the vurious federal immunity stat-
utes, see Comment, The Federal Witness
Immunity Acts in Theory and Practice:
Treading the Constitutional Tightrope, 72
Yale LJ 1568 (1963); Wendel, Compulsory
Immunity Legislation and the Fifth
Amendment Privilege: New Developments
and New Confusion, 10 St. Louis U L Rev
327 (1966); and National Commission on
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patible

1406 US 446]

with these values. Rather,
they seek a rational accommodation
between the imperatives of the priv-
ilege and the legitimate demands of
government to compel citizens to
testify. The existence of these stat-
utes reflects the importance of tes-
timony, and the fact that many
offenses are of such a character that
the only persons capable of giving
useful testimony are those impli-
cated in the crime. Indeed, their
origins were in the context of such
offenses, ¥

[406 Us 4471

~and their primary use has
been to myestlgate such offenses.
Congress included immunity stat-
utes in many of the regulatory

Reform of Federal Criminnl Laws, Work-
ing Papers, 1406-1411 (1970).

14. See, e. g., Resoljtion of Jan 6, 1758,
n. 13, supra, 6 Pennsylvania Archives (8th
series) 4679 (C. Mohan ed 1935); Law of
Mar 24, 1772, ¢ 1642, 5 Colonial Laws of
New York 351, 354; Law of Mar 9, 1774, ¢
1655, id., at 639, 642. Rishop Attcrbury’s
Trial, 16 Howell's State Trials 323 (1723),
for which the House of Commons passed
immunity legislation, wns a prosecution
for treasonable conspiracy. See id., at
604-605; 8 Wigmore, supra, n 2, § 2281,
at 492 n. 2 (McNaughton rev 1961). Lord
Chancellor Macclesfield’s Trial, supra,
for which Parliament passed immunity leg-
islation, was a prosecution for political
bribery involving the sale of public offices
and appointments. See id., at 1147. The
first federal immunity statute was enncted
to facilitate an investigation of charges
of corruption and vote buying in the
House of Representatives. See Comment,
n. 13, supra, 72 Yale 1J, at 1571.

15. See 8 Wigmore, supra, n. 2, § 2281,

at 492 Mr. Justice White noted
in his concurring opinion in Mur-
phy v Waterfront Comm’'n, 378 US,
at 92, 12 L Kd 2d at 702, that
immunity statutes “have Cor more

than a century been resorted to for
the investigation of many offenses, chiefly

m -ft a.
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RLEd 2

measures adopted in the first half
of this century.8B Indeed, prior to
the enactment of the statute under
consideration in this case, there
were in force over 50 federal immu-
nity statutes.I7 In addition, every
State in the Union, as well as the
District of Columbia and Puerto
Rico, has one or more such stat-
utes. The commentators,B and
this Court on several occasions,&
have characterized immunity stat-
utes as essential to the effective en-
forcement of various criminal stat-
utes. As Mr. Justice Frankfurter
observed, speaklng for the Court in
Ullmann v United States, 350 US
422 100 L Ed 511 76 S Ct 497, 53
ALR2d 1008 (1956), such statutes
have- "become part of our constitu-
tional fabric.”*1 Id., at 438 100 L
Ed at 524,

those wuose proof and punishment were
otherwise impracticable, such as political
bribery, extortion, gambling, consumer
frauds, liquor violations, commercial lar-
ceny, and various forms of racketeering.”
Id,, at 94-95, 12 L Ed 2d at 704. Sec
n, 14, supra.

16. See Comment, n. 13, supru, 72 Yale
L J, at 1576.

17. For a listing of these statutes, sec
National Commission on Reform of Fed-
eral Criminal Laws, Working Papers,
1444-1445 (1970).

1s. For a listing of these statutes, see
8 Wigmore, supra, n 2, §2281, at 495 n.
11.

19. Sec, e. ¢g., 8 J. Wigmore, Evidence
§ 2281, at 501 (3d ed 1940); 8 Wigmore,
suprn, n 2, §2281, at 496.

20. See Hale v Henkel, 201 US 43, 70,
50 L Ed 652, 663, 26 S Ct 370 (1906);
Rrown v Walker, 161 US, at 610, 40 L Ed
at 825.

21. This statement was made with spe-
cific reference to the Compulsory Testi-
mony Act of 1893, 27 Stat 443, the model
for almost all federal immunity statute*
prior to the enactment of the statute under
consideration in this case. See Murphy *
Waterfront Comm’n, 378 US, at 95, 12
L Ed 2d, at 704 (White, J., concurring)-
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[406 US 448]
15] Petitioners contend, first, that
the Fifth Amendment’s privilege
against compulsory self-incrimina-
tion, which is that "[n]o person . ..
shall be compelled in any criminal
case to be a witness against him-
self,” deprives Congress of power to
enact laws that compel self-in-
crimination, even if complet? im-
munity from prosecution is granted
prior to the compulsion of the in-
criminatory testimony. In other
words, petitioners assert that no
immunity statute, however drawn,
can afford a lawful basis for rom-
[%elh.g incriminatory  testimony.
hey ask us to reconsider and over-
rule Rrown v Walker, 161 US 591,
40 L Ed 819 165Ct 644 (1896), and

Ullmann v United States, supra, de-
cisions that uphold the constitution-

ality of immunit%/ statutes.**  We
find no merit to this contention and
reaffirm the decisions in Rrown and
Ulimann.

Petitioners’ second contention is
that the scope of immunity provided
by the federal witness immunity
statute, 18 USC 8§ 6002, is not co-
extensive with the scope of the Fifth
Amendment privilege. agz,amst com-
pulsory  self-incrimination,  and
therefore is not sufficient to sup-
plant the privilege and compel tes-
timony over a claim of the privilege.
The statute provides that when a
witness is compelled by district

22. Accord, Gardner v llrodcriok, 392
PS, at 276, 20 I, Ed 2d at 1085; Murphy
v Waterfront Conim'n, supra; McCarthy
V Arndstein, 266 US, at 42, 69 1, Ed at 161
(Brandeis, J.); Heike v United States, 227
PR 131, 142, 57 1, Ed 405, 454, 33 S Ct
226 (1913) (Holmes, J.).

23. For other provisions of the 1970 Act

court order to testify over a claim
cf the privilege: “the witness may
not refuse to comply with the order
on the basis of his privilege against
self-incrimination; but no testimony
or other information compelled
under the order (or any information
[406 US 419]

directly or indirectly derived from
such testimony or other informa-
tion) may be used against the wit-
ness in any criminal case, except a
Prosecutlon for perjury, _g|vm_% a
alse statement, or otherwise fai mj%
to comply with the order."*3
USC § 6002

[6] The constitutional inquiry,
rooted in logic and history, as well
as in the decisions of this Court, is
whether the immunity granted un-
der this statute is coextensive with
the scope of the Privilege.** If o,
petitioners’ refusals to answer hased
on the privilege were unjustified,
and the judgments of contempt
were proper, for the grant of im-
munity has removed the dangers
against which the privilege protects.
Rrown v Walker, supra. If, on the
other hand, the immunity granted
i not as comprehensive as the
Protection _afTorded by the privi-
ege, petitioners were justified in
refusing to answer, and the judg-
ments of contempt must be vacated.
McCarthy v Arndstein, 266 US 34,
42, 69 L Ed 158 161 45 S Ct 16
(1924).

Petitioners draw a distinction be-
tween statutes that provide trans-

relative to immunity of witnesses, see 18
USC 886001 0005.

24. See, e. ¢g.,
Comtn’'n, supra, at 54, 78, 12 L Ed 2d
at 681, 694; Counselman v Hitchcock, 142
US 547, 585, 35 L Ed 1110, 1121, 12 S Ct
195 (1892).

Murphy v Waterfront
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actional immunity and those that
provide, as does the statute before
us, immunity from use and deriva-
tive use.*4 They contend that a stat-
ute must at a minimum grant fuii
transactional immunity in order to
be coextensive with the scope of the
privilege. In support of this con-
tention, they rely on Counselman v
Hitchcock, 142 US 547, 55 L Ed
1110, 12 S Ct 19 (1892), the first
case in which this Court, considered
a constitutional challenge to an im-
munity statute. The statute, a re-
enactment of the Immunity Act of
1868*® provided that no “"evidence
obtained from a party or witness
by means of a judicial
1406 US 450] ,
~proceeding
. shall be given in evidence,
or in any manner used against him
... Inany court of the United
States . . . ,”*7 Notwithstanding
a grant of immunity and order to
testify under the revised 1868 Act,
the witness, asserting his privilege
against compulsory self-incrimina-
tion, refused to testify before a fed-
eral %rand.jury, lie was conse-
quently adjudged in .contemPt of
court.** On appeal, this Court con-
strued the statute as affording a wit-
ness protection OW against the use
of the specific testimony compelled
from him under the grant of im-
mun|t¥. This construction meant
that the statute "could not, and
would not, prevent the use of his
testimony to search out other testi-
mony to be used in evidence against
him.”® Since the revises (868 Act,

25. Sec Piccirillo v New York, 400 US
518, 27 |_ Ed 2d 596, 91 S Ct 520 (1971).

26. 15 Stat 37.

27. See Counselwrn v Hitchcock, supra,
at 500, 35 L Ed at 1113.

28. In re Counselman, 44 F 268 (CC
ND 111 1890).

29. Counselman v Hitchcock, supra, at
564, 35 L Ed at 1114.
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posal in n special report to the President,
the Commission said:

“We arc satisfied that our substitution

of immunity from use for immunity from
prosecution meets constitutional require-
ments for overcoming the claim of privi-
lege. Immunity from use is tbe only con-
sequence flowing from a violation of the
individual's constitutional right to he pro-
tected from wunreasonable searches and
seizures, his constitutional right to coun-
sel, and his constitutional right not to he
coerced into confessing. The proposed im-
munity is thus of the same scope as tlint
frequently, even though unintentionally,
conferred as the result of constitutional
violations by law enforcement officers."
Second Interim Report of the National
Commission on Reform of Federal Crim-
inal Laws, Mar 17, 10R9, Working Pa-
pers of the Commission, 1446 (1970).
The Commission's recommendation was
based in large part on a comprehensive
study of immunity und the relevant deci-
sions of this Court prepared for the Com-
mission by Prof. Robert G. Dixon, Jr., of
the George Washington University Law
Center, and transmitted to the President
with the recommendations of the Com-
mission.  See National Commission on
Reform of Federal Criminal Laws, Work-
ing Papers, 1405-1444 (1970).

37. See S Rep No 91 617, pp 51-56, 145
(1909); HR Rep No 91-1549, p 42 (1970).
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[1.7.8] The statute’s explicit
proscription of the use in any crim-
Inal case of "testimony or othei in-
formation compelled under the order
épr L.ny information dlrecth]/ or in-

irectly derived from such testi-
mony or other information)” is con-
sonant with Fifth  Amendment
standards. We hold that such im-
munity from use and derivative use
is coextensive with the scope of the
privilege against self-incrimination,
and therefore is sufficient to compel
testimony over a claim of the privi-
lege. While a grant of immunity
must afford protection commen-
surate with that afforded by the
?rmlegel it need not he broader.

ransactional immunity, which ac-
cords full immunity from prosecu-
tion for the offense to which the
compelled testimony relates, affords
the witness conmderablr broader
protection than does the Fifth
Amendment privilege.  The privi-
lege has never been construed to
mean that one who invokes it can-
not subsequently be prosecuted.
Its sole concern is to afford protec-
tion against being "forced to ?jve
testimony leading to the infliction
of 'penalties affixed to . . . crim-
inal acts.””s* Immunity from the
use of compelled testimony, as well
as evidence derived directly and
indirectly therefrom, affords this
protection. It prohibits the prose-
cutorial authorities from using the
compelled testimony in any respect,
and it therefore insures that the

testimony cannot lead to the inflic-

tion of criminal penalties on the
witness.

Our holding is consistent with the
conceptual hasis of Counselman.
The Counselman statute, as con-

38. Ullmann v United Stales, 350 US,
at 438-439, 100 L Ed, at 524, 525, quoting
Boyd v United Slates, 116 US at 634, 29

strued by the Court, was plainly de-

ficient in its failure to
[406 US 454]

_ _ prohibit the
use against the immunized witness

of evidence derived from his com-
pelled testimony. The Court re-

peatedly emphasized this deficiency,
notiné; that the statute:

"could not, and would not, prevent
the use of his testimony to search
out other testimony to he used in

evidence against him or his prop-

erty, in a criminal proceeding .. .."
142 US, at 564, 5L Ed at 1114,
that it:

"could not prevent the obtaining and
the use of witnesses and evidence
which should be attributable direct-
ly to the testimony he might give
under compulsion, and on which he
might he convicted, when otherwise,
and if he had re.used to answer, he
could not possibly have been con-
victed,” ibid.;

and that it: . _
“affords no protection against that
use of compelled testimony which
consists in- gaining therefrom a
knowledge of the details of a crime,
and of sources of information which
may supply olher means of convict-
ing the witness or party.” 142 US,
at 586, 35 I. Ed at 1122

The bagis of the Court’s decision was
recognized in Ullmann v United
States, 350 US 422 100 L Ed 511,
76 S Ct 497 (1956), in which the
Court reiterated that the Counsel-
man statute was insufficient:

“because the immunity granted was
incomplete, in that it merely forbade
the use of the testimony given and
failed to protect a witness from fu-
ture prosecution based on knowledge
and sources of information obtained

L Ed at 752. See Knapp Vv Schweitzer,
357 US 371, 380, 2 L Ed 2d 1393, 1401, 73
S Ct 1302 (1958).

from the eompi
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from the compelled testimony.
ld., at 437, 100 L Ed at 523 524
(Emphasis supplied.)

See also Arndstein v McCarthy, 254
US 71 73 65 L Ed 138 142 41 S Ct
26 (1920). The broad Ian%uage in
Counselman relied upon by peti-
tioners

[406 US 455]

was unnecessary to the
Court’s decision, and cannot be con-
sidered binding authority. 3l

In Murphy v Waterfront Comm’n,
3718US 52 12 Ed 2d 678 84 S Ct
1594 (1964), the Court carefully
considered immunity from use of
compelled testimony and evidence
derived therefrom. The Murphy pe-
titioners were subpoenaed to testify
at a hearln% conducted by the
Waterfront Commission of New

York Harbor. After refusing to an-

swer certain questions on the
ground that the answers might tend

39. Cf. The Supreme Court, 1963 Term,

78 Hurv L Rev 179, 230 (1964). Language
similar to the Counselman dictum can be
found in Rrown v Wnlker, 161 US, at
594-595, 40 L Ed, at 820, and Hale v
Henkel, 201 US, at 67, 50 L Ed, at 662.
Brown and Hale, however, involved stat-
utes that were clearly sufficient to sup-
plant the privilege against self-incrimina-
tion, as they provided full immunity from
prosecution "for or on account of any
transaction, matter or thing, concerning
which he may testify, or produce evidence
. 161 US, at 594, 40 L Ed at 820;
201 US, at 66, 50 I. Ed at 6G2. The same
is true of Smith v United States, 337 US
137, 141, 146, 93 L Ed 1264, 1268, 1271,
69 S Ct 1000 (1949), and United States v
Monia, 317 US 424, 425, 428, 87 L Ed 376,
379, 380, 63 S Ct 409 (1943). In Albert-
son v Subversive Activities Control Board,
382 US 70, 15 L Ed 2d 165, 86 S Ot 194
(1965), some of the Counselman language
urged upon us by petitioners was again
quoted. But Albertson, like Counselman,
involved an immunity statute that was
held insufficient for failure to prohibit the
use of evidence derived from compelled ad-
missions and the use of compelled admis-
sions as an “investigatory lead." Id.,
at 80, 15 L Ed 2d at 172.

to incriminate them, petitioners
were granted immunity

[406 US 456]

. from prose-
cution under the law's of New Jersey
and New York.4 'They continued to
refuse to testify, however, on the
?round that their answers might
end to incriminate them under
federal law, to which the immunity
did not purport to extend. The
were adjudged in civil contempt,
and that’judgment was affirmed by
the New Jersey Supreme Court.4

The issue before the Court in
Murphy was whether New Jerse
and New York could compel the wit-
nesses, whom thr  States had im-
munized from piosecucion under
their laws, to give testimony that
might then be used to convict them
of ‘a federal crime. Since New
Jersey and New York had not pur-
Ported to confer immunity from
ederal prosecution, the Court was

In Adams v Maryland, 347 US 179, 182,
98 L Ed 608, 612, 74 S Ct 442 (1954), and
in United States v Murdock, 284 US 141,
149, 76 L Ed 210, 213, 52 S Ct 63, 82 ALR
1376 (1931), the Counselman dictum was
referred to as the principle of Counselman.
The references were in the context of
ancillary points not essential to the deci-
sions of the Court. The Adams Court did
note, however, that the Fifth Amendment
privilege prohibits the "use"” of compelled
self-incriminatory testimony. 347 US, at
181, 98 L Ed at 612. In any event, the
Court in Ullmarn v United States, 350
US, at 436-437, 100 L Ed, at 523, 524,
53 ALR2d 1008, recognized that the
rationale of Counselman was that the
Counselman statute was insufficient for
failure to prohibit the use of evidence
derived from compelled testimony. See
also Arndstein v McCarthy, 254 US, at
73, G5 L Ed, at 142.

40. The Waterfront Commission of New
York Harbor is a bistate body established
under an interstate compact approved by
Congress. 67 Stat 541.

41. In re Waterfront Comm’n of N. Y.
Harbor, 39 NJ 436, 189 A2d 36 (1963).
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faced with the question what limita-
tions the Fifth Amendment ; rivi-
lege imposed on the prosecutorial
powers of the Federal Government,
a nonimmunizing sovereign. After
und_elrtaklng an examination of the
Follmes and purposes of the privi-
ege, the Court overturned the rule
that one jurisdiction within our
federal structure may compel a wit-
ness to ?lve testimony which could
be used fo convict him” of a crime in
another jurisdiction.*2 The Court
held that the privilege protects state
witnesses against incrimination un-
der federal as well as state law, and
federal witnesses against incrimina-
tion
r406 US 457]

under state as well as federal
law. Applying this Pr[nmple to the
state |mmun|t>( Ie?|s ation hefore it
the Court held the constitutional
rule to be that;
“[A] state witness may not be
compelled to give testimony which
may be incriminating under federal
law" unless the compelled testi-
mony and its fruits cannot be
used” in any manner by fed-
eral officials In connection ‘with a
criminal prosecution against him.
We conclude, moreover, that in order
to implement this constitutional rule
and accommodate the interests of
the State and Federal Government

42. Reconsideration of the rule that the
Fifth Amendment privilege does not pro-
tect a witness in one jurisdiction against
being compelled to give testimony that
could be used to convict him in another
jurisdiction was made necessary by the
decision in Malloy v Hogan, 378 US 1, 12
L Ed 2d 653, 84 S Ct 1489 (1964), in which
the Court held the Fifth Amendment priv-
ilege applicable to the States through the
Fourteenth Amendment. Murphy v Wa-
terfront Comm’n, 378 US, at 57, 12 L Ed
2d, at 682.

43. At this point the Court added the
following note: “Once a defendant demon-
strates that he has testified, under a state
grant of immunity, to matters related to
the federal prosecution, the federal au-
thorities have the burden of showing that

ir. investigating and grosecuting
crime, the Federal Government
must be prohibited from making
any such use of compelled testimony
and its fruits,”*3 378 US, at 79, 12
L Ed 2d at 695

The Court emphasized that this rule
left the state witness and the Fed-
eral Government, against which the
witness had immunity only from the
use of the compelled testimony and
evidence derived therefrom, "in sub-
stantially the same position as if
the witness had claimed his privilege
in the absence of a state grant of
immunity.” Ibid.

| *L It is true that in Murphy
the Court was not presented with
the precise question presented by
this case, whether a jurisdiction
seeking to compel testimony may do
S0 by granting only use and deriva-
tive-use |mmun|t¥], for New Jersey
and New York had granted peti-
tioners  transactional” immunity.
The Court heretofore has not

[406 US 458]

_ ~square-
ly confronted this question** be-
cause post-Counselman immunity
statutes reachlnﬁ the Court either
have followed the pattern of the
1893 Act in prowdm% transactional
immunity,** or have been found de-

their evidence is not tainted by eStabliSh'
ing that they had an independent, legiti-
mate source for the disputed evidence.’
Id.,, at 79 n. 18, 12 L Ed 2d at 695. |If
transactional immunity had been deemed
to be the “constitutional rule” there could
be no federal prosecution.

14. See, e. g., California v Byers, 402 US
424, 442 n. 3, 29 L Ed 2d 9, 25, 91 S Ct
1535 (1971) (Harlan, 1., concurring in
judgment); United States v Freed,
101 US 601, 606 n. 11, 28 L Ed
2d 356, 361, 91 S Ct 1112 (1971);
Piccirillo v New York, 400 US 548, 27
L Ed 2d 596, 91 S Ct 496 (1971); Stevens
v Marks, 383 US 234, 244 215, 15 L Ed 2d
724, 731, 732, SC S Ct 788 (1966).

15. E. g., Murphy v Waterfront Comm n,
supra; Ullmann v United States, supr*,
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ficient for failure to prohibit the
use of all evidence derived from
compelled testimony.4 But hoth the
reasoning of the Court in Murphy
and the result reached compel the
conclusion that use and derivative-
use immunity is constitutionally
sufficient to compel testimony over
a claim of the pr|V||e?.e. Since the
privilege is fully applicable and its
scope Is the same whether invoked
in a state or in a federal jurisdic-
tion,4 the Murphy conclusion that
a prohibition on use and derivative
use secures a witness’ Fifth Amend-
ment privilege against infringement
b? the Federal Government demon-
strates that immunity from use and
derivative use is coextensive with
the scope of the privilege. As the
Murphy Court noted, immunity from
use and derivative use "leaves the
witness and the Federal Government
in substantially the same position

[406 US 459]

as if the witness had claimed his
privilege”4Lin the absence of a grant
of immunity. The Murphy Court
was concerned solely with the dan-
([;er of incrimination under federal
aw, and held that immunity from
use and derivative use was sufficient
to displace the danger. This pro-

Smith v United States, 337 us 137,
93 L Ed 1264, 69 S Ct 1000
(1949); United States v Monia, 317 US

424, 87 L Ed 376, 63 S Ct 109 (1943); Hale
v H@nk@l, 201 Us 43, 50 L Ed %2%5 ct
370 (1906); Jack v Kansas, 199 US 372,
50 L Ed 234, 26 S Ct 73 (1905); Brown v
Walker, 161 US 591, 40 L Ed 819, 16 S Ct
644 (1896).

‘6. E g.,
tivities Control Roard,

See also n. 35, supra.
Albertson v Subversive Ac-
382 US, at 80, 15
U Ed 2d, at 172; Arndstein v McCarthy,
254 US, at 73, 65 L Ed, at 142.

47. In Malloy v Hogan, 378 US, at 10-

.4, 12 L
held

Ed 2d, at 660, 661, the Court

that the same standards would

determine the

2L Kd Jd]—is

extent or scope of

mu* ‘o<t r

tection coextensive with the privi-
lege is the degree of protection
that the Constitution requires, and
is all that the Constitution requires
even against the jurisdiction com-
pelling testimony by granting im-
munity.4®

40| Although an analysis of
prior decisions and the purpose of
the Fifth Amendment privilege in-
dicates that use and derivativc-use
immunity is coextensive with the
privilege, we must consider addi-
tional arguments advanced by pe-
titioners against the sufficiency of
such immunity. We start from the
premise, repeatedly affirmed by this
Court, that an appropriately broad
immunity grant 1s compatible with
the Constitution.

Petitioners argue that use and
derivative-use immunity will not
adequately protect a witness from
various possible incriminating uses
of the compelled testimony: for
example, the prosecutor or other
law enforcement officials may obtain
leads, names of witnesses, or other
information not otherwise available

the privilege in fed-

eral proceedings, because the same sub-

state and in

stantive guarantee of the Bill of Rights
is involved. The Murphy Court empha-
sized that the scope of the privilege is the
same in stnte and in federal proceedings.
Murphy v Waterfront Comm’'n, 378 US, at
79, 12 L Ed 2d, at 695.

48. Ibid.

49. As the Court noted in Gardner v
Broderick, 392 US, at 276, 20 L Ed 2d,
at 1085, "[alnswers may be compelled
regardless of the privilege if there is im-
federal and

munity from

of the

state use

compelled testimony or its

fruits in connection with a criminal

prosecution against the person testifying.”
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that might result in a prosecution.
It will be difficult and perhaps im-
possible, the argument goes, to
identify, by tesfimony or cross-
examination, the subtle ways in
which the compelled testimony may
disadvantage a witness, especially
in the jurisdiction granting the
immunity.

This argument_g_resupposes that
the statute's prohibition

[106 1!S 400] .
. _ will prove
impossible to enforce. The statute
provides a sweeping proscription of
any use, direct or indirect, of the
compelled testimony and any infor-
mation derived therefrom: |
"[N]o testimony or other informa-
tion compelled Under the order (or
any information dlrectIY or indirect-
ly “derived from such testimony or
other information) may be used
against the witness in any criminal
case . . . . 18USC §6002

This total prohibition on use pro-
vides a comprehensive safequard,
barring the use of compelled™ testi-
mony as an _"mvestlgatorY lead,”D
and also barring the use of any evi-
dence obtained by focusing investi-
%anon on a witness as a result of
is compelled disclosures.

A, s LA person accorded this
immunity under 18 USC § 6002 and
subsequently prosecuted, is not de-
pendent for" the preservation of his
rights upon the integrity and good
faith of the prosecuting authorities.
As stated in Murphy:

"Once a defendant demonstrates
that he has testified, under a state
grant of immunity, to matters re-

50. Sue, e. p., Albertson v Subversive
Activities Control Roard, 382 US, at 80,
15 L Ed 2d, at 172.

51. See Murphy v Waterfront Comm’n,
378 US, at 102-104, 12 L Ed 2d, at 708-
710 (While, J., concurring).

lated to the federal prosecution, the
federal authorities have the burden
of showing that their evidence is
not tainted by establishing that they
had an independent, legitimate
source for the disputed evidence.”
gggus, at 79 n. 18 12L Ed 2d at

This burden of proof, i hieh we re-
affirm as appropriate, is not limited
to a negation of taint; rather, it im-
0ses on the prosecution the affirma-
tive duty to prove that the evidence
it proposes to use is derived from a
legitimate source wholly independ-
ent of the compelled testimony.

r4a06 US 461

]

This is very substantial protec-
tion*1commensurate with that re-
sulting from invoking the privilege
itself. The privilege assures that u
citizen is not compelled to incrimi-
nate himself by his own testimony.
It usually operates to allow a citizen
to renn.in silent when asked a ques-
tion requiring an incriminatory an-
swer. This statute, which operates
after a witness has given incrimina-
tory testimony, affords the same
protection by assuring that the com-
pelled testimony can in no way lead
to the infliction of criminal penalties.
The statute, like the Fifth Amend-
ment, grants neither pardon nor
amnesty. Roth the statute and the
Fifth Amendment allow the govern-
ment to prosecute using evidence
from legitimate independent sources.

M31The statutor_¥ proscription is
analogous t0 e Fifth amenament
requirement in cases of coerced con-
fessions.** A coerced confession, as

52. Adams v Maryland, 347 US, at 181,

98 L Ed, at 612; Brain v United States,
108 US 532, 542, 42 L Ed 508, 573, 18
S Ct 183 (1897).
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revealing of leads as testimony given
in_exchange for immunity.4is inad
missible in a criminal trial, but it
does not bar prosecution.4 More-
over, a defendant against whom in-
criminating evidence has been ob-
tained through a grant of immunity
may be in a stronger position at trial
than a defendant who asserts a
Fifth  Amendment eoerced-confes-
sion claim.  One raising a claim
under this statute need only show
that he testified under a grant of
immunity in order to shift to the
government llie heavy burden of
proving that all of (he evidence it
proposes to use was derived from

1106 US 4621

legitimate independent sources.4
On (he other hand, a defendant rais-
ing a coereed-eonfession claim under
the Fifth Amendment must first
Brevaﬂ in a voluntariness hearing
efore his confession and evidence
derived from
sible. D

There can be no justification in
reason or policy for holding that the

it become inadmis-

SEPARATE

Mr. Justice Douglas, dissenting.

The Self-Incrimination  Clause
says. "No person shall be
compelled in any criminal case to
be a witness against himself." 1| see
no answer to the progosmon that he
is such a witness when only "use”
immunity is granted.

53. As Mr. Justice White, concurrng in
Murphy, pointed out:
“A coerced confession is as revealing of
leads as testimony given in exchange for
immunity and indeed is excluded in part
because it is compelled incrimination in
violation of the privilege. Malloy v Ho-
gan [378 US 1, 7 8, 12 L Ed 2d 653, 658-
660, 84 S Ct 1489]; Spano v New York,
360 US 315, 3 L Ed 2d 1265, 79 S Ct 1202;

Bram v United States, 168 US 532, 42

Constitution requires an amnesty
grant where, acting pursuant to
statute and accompanying safe-
guards, testimony is compelled in
exchange for immunity from use
and derivative use when no such
amnesty is required where the gov-
ernment, acting without colorable
right, coerces a defendant into in-
criminating himself.

111 We conclude that the immu-
nity provided by 18 USC § G002
leaves the witness and the prosecu-
torial authorities in substantii. ly
the same position as if the witness
had claimed the Fifth Amendment
privilege. The immunity therefore
Is coextensive with the privilege and
suffices to supplant it. The judg-
ment of the Court of Appeals for
the Ninth Circuit accordingly is

Affirmed.

~Mr. Justice Brennan and Mr. Jus-
tice Rehnquisl took no part in the
consideration or decision of this
case.

OPINIONS

My views on the question of the
scope of immunity that is necessary
to force a witness to give up his
guarantee

(406 US 163]

, against sc'f-incrimination
contained in” the Fifth Amendment
are so well known, see Ullmann v
United States, 350 US 422, 410, 100

L Ed 508, 18 S Ct 183,
12 L Ed 2d at 709.

54. Jackson v Denno, 378 US 368, 12
L Ed 2d 908, 84 S Ct 1774, 1 AI.R3d 1205
(1964).

55. See supra, at 460, 32 L Ed 2d, at 226;
Brief for the United States 37; Cf. Chap-
man v California, 356 US 18, 17 L Ed
2d 705, 87 S Ct 824, 24 ALR3d 1065 (1967).

56. Jackson v Tenno, supra.

378 US, at 103,
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L Ed 511, 525, 76 S Ct 497, 53 ALR
24 1008 (dissenting), and Piecirillo
v New York, 400 US 548 549 27
L Ed 2d 596, 598 91 S Ct 520 (dis-
senting;, that, | need not write at
length.

In_Counse’'man v Hitchcock, 142
US 547, 586, 35 L Ed 1110, 1122
12°S Ct 19, the Court adopted the
transactional immunity test:  “In
view of the constitutional provision,
a statutory enactment, to be valid,
must afford absolute immunity
a?alnst future ﬁrosecutmn for the
offense to which the question re-
lates.” 1d., at 586, 35L Ed at 1122
In Prown v Walker, 161 US 591,
40 L Ed 819 16 S Ct 644 a case
involving another federal prosecu-
tion, the immunity statute provided
that the witness would be protected
"on account of any transaction . . .
concerning which” he may test|fry."
Td, tit 594, 40 L Ed at 820. The
Court held that the immunity of-
fered was coterminous with the
Prlwlege and that the witness could
herefore be compelled to testify, a
ruling that made "transactional im-
munl_tty”.part of the fabric of our
constitutional law.  Ullmann v
United States, supra, at 438 100
L Ed at 524

This Court, however, apparently
believes that Counselman and its
progeny were overruled sub silentio
In Murphy v Wa( -front Comm’n,
378 US 52 12L Eu 2d 678 & S Ct
1594 Murphy involved state wit-
nesses, granted transactional immu-
nity under state law, who refused to
testify for fear of subseguent fed-
eral prosecution. We held that the
testimony in question could be com-
pelled, but that the Federal Govern-
ment would be barred from using
any of the testimony, or its fruits,
in a subsequent federal prosecution.

32L Ed 2d

Murphy overruled, not Counsel-
man, but Feldman v United States,
322 US 487, 88 L Ed 1408 &4 S Ct
1082, 154 ALR 982 which had held
"that one jurisdiction within our
federal structure may compel a wit-
ness to give testimony which coi™d
be used to convict him of a crime
in_another jurisdiction." Murphy
v Waterfront Comm’n, supra, at 77,
121 Ed 2d at 694. But Counselman,

f406 US 464] .

as the Murphy Court recognized,
"said n.othln%. about the problem
of incrimination under the law
of another sovereign.” Id., at 72
12 L Ed 2d at 69L That problem
is one of federalism, as to require
transactional immunity between ju-
risdictions might "deprive a state
of the right to prosecute a violation
of its criminal law on the basis of
another state’s grant of immunity
[a result Whmhﬁ would be gravely
in derogz_aﬂon of'its sovereignty and
obstructive of its administration of
justice.” United States ex rel. Ca-
tena v Elias, 419 F2d 40, 44 (CA3
1971).  Moreover, as Mr. Justice
Brennan has pointed out, the threat
of future prosecution “substantial
when a single jurisdiction both
compels incriminating testimony
and  brings a later ~ prosecution,
may fade when the jurisdiction
bringing . the  prosecution differs
from the jurisdiction that compelled
the testimony. Concern over in-
formal and undetected excn. 2 of
information is also correspondingly
less when two different jurisdic-
tions are involved.” Piecirillo v
New York, 400 US, at 568 27 L Ed
2d at 609 (dissenting).

None of these factors apply when
the threat of prosecution is from the
{ur|s,d|ct|0n seeking to compel the
estimony, which 1s the situation
we faced in Counselman, and which
we face today. The irrelevance of
Murphy to such a situation was made

clear in Albertson v Subversive Ac-
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tivities Control Board, 382 US 70,
5L Ed 2d 165 8 S Ct 194, in
which the Court struck down an im-
m inity statute because it failed to
measure up to the standards set
forth in Counselman. Inasmuch as
no interjurisdictional  problems
presented themselves, Murphy was
not even cited. That is flrther
proof that Murphy was not thought
significantly to

undercut Counsel-
man.1 See Stevens v Marks, 383 US
234, 244-245; id., at 249-250, 15 L
Ed 2d 724 731, 732, at 734, 735, 86
S.Ct 788 (Harlan, J., concurrm? and
dissenting); Mansfield, The Albert-
son Case:” Conflict Between the
Privilege Against Self-Incrimination
and the Government’s Need for In-
formation, 1966 Sup Ct Rev 103 164.

If, as some have thouPht, the Bill
of Rights contained on%/ "counsels
of moderation” from which courts
and legislatures could deviate ac-
cording to their conscience or discre-
tion, then today’s contraction of the
Self-Incrimination Clause of the
Fifth Amendment would be under-
standable. But that has not been
true, starting with Chief Justice
Marshall’s opinion in United States

1. In Albertson v Subversive Activities
Control Board, 382 US 70, 15 L Ed 2d 165,
86 S Ct 194, the Court was faced with a
Fifth Amendment challenge to the Com-
munist registration provision of the Sub-
versive Activities Control Act of
1950, 64 Stat 987. We held that
the provision violated the prospective
registrant’s privilege against self-
incrimination, and that the registration
provision was not saved by a so-called "im -
munity statute” (8§ 4(f)) which prohibited
the introduction into evidence in any crim-
inal prosecution of the fact of registration
under the Act. The Court’'s analysis of
this immunity provision rested solely on
Counselman:

“In Counselman v Hitchcock, 142 US
547, [35 |- Ed 1110, 12 S Ct 195,] decided
in 1892, the Court held ‘that no [immu-
nity] statute which leaves party or

v Burr,

[406 US 466]
25 F Cas 38 ?No. 14692¢)
(CC VaR, where he ruled that the
reach of the Fifth Amendment was
s0 broad as to make the privilege
applicable when there was a mere
possibility of a criminal charge be-
Ing made.

The Court said in Hale v Henkel
201 US 43 67 50 L Ed 652 662 26
S Ct 370, that “if the criminality has
already Dbeen taken away, the
Amendment ceases to apply.” In
other words, the immunity granted
is adequate if it operates as a com-
plete Pardon for the offense. Rrown
v Walker, 161 US, at 595, 40 L Ed
at 820. That is the true measure of
the Self-Incrimination Clause. As
Mr. Justice Brennan has stated:
"[U]se immunity literally misses
half the point of the privilege, for
it permits the compulsion without
removing the criminality.” _Picci-
rillo v New York, supra, at 567, 27
L Ed 2d at 609 (dissenting).

As Mr. Justice Brennan has also
said:

“Transactional immunity . . .
provides the individual with an as-
surance that he is not testifying

witness subject to prosecution after he an-
swers the criminating question put to him,
can have the effect of supplanting the
privilege . . . and that such a statute
is valid only if it supplies *a complete pro-
tection from all the perils against which
the constitutional prohibition was designed
to guard " by affording ‘absolute
immunity against future prosecution for
the offence to which the question relates.’
Id., at 585 586, [35 L Ed at 1122.]. Meas-
ured b_)/ these , the immunity
granted by 84 (f) is not complete." 382
Us, at 80, 15 I, Ed 2d at 172. (Emphasis
added.)

Thus, the Albertson Court, which could
have struck the statute by employing the
test approved today, went well beyond,
and measured the statute solely against
the more restrictive standards of Counsel-
man.
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about matters for which he may
later be prosecuted. No question
arises of tr.acmq the use or non-use
of information gleaned from the wit-
ness’ compelled testimony. The sole
question presented to a court i
whether the subsequent prosecution
is related to the substance of the
compelled testimony. Both witness
and  government “know precisely
where they stand. Respect for law
is furthered when the individual
knows, his position and is not left
suspicious that a later prosecution
was actually the fruit of his com-
%%Iled testimony.” 400 US, at 568-

9 27 L Ed 2d at 609 (dissenting).

When we allow the prosecution to
offer only “use” immunity we allow
it to grant far less than if h s taken
away. For while the prcjise tes-
timony that is compelled may not
be used, leads from that testimony

may
[106 US 167] .

be pursued and used to convict
the witness.* _M% view is that the
framers put it beyond the power
of Congress to compel anP/one to con-
fess his crimes. The Self-Incrimina-
tion Clause creates, as | have said
before, “the federally protected right
of silence,” makm? it unconstity-
tional to use a law "fo pry open one’s
lips and make him a witness against
himself.” Ullmann v United States
350 US, at 446 100 L Ed at 528
dissenting). That is indeed one of
the chief procedural guarantees in
our accusatorial system. Govern-
ment acts in an ignoble way when

2. As Mr. Justice Marshall points out,

post at 469, 32 L Ed 2d at 231, it is
futile to expect that a ban on use or
derivative use compelled testimony
can be enforced.

It is also possible that use immunity
might actually have an adverse 'mpact on
the administration of justice rather than
promote law enforcement. A witness
might believe, with good reason, that his
“immunized” testimony will inevitably
lead to a felony conviction. Under such

. 7.7¢C

it stoops to the end which we author-

ize today.

| would adhere to Counselman v
Hitchcock and hold that this attempt
to dilute the Self-Incrimination
Clause is unconstitutional.

Mr. Justice Marshall, dissenting.

Today the Court holds that the
United ‘States may compel a witness
to give incriminating testimony,
and subsequently ﬁrosecute him for
crimes to which that ,
lates. | cannot Dbelieve the Fifth
Amendment permits that result, See
Piecirillo v New York, 400 US 548,
552, 27 L Ed 2d 596, 599 91 S Ct
520 (1971) (Brennan, J., dissenting
from dismissal of certiorari).

The Fifth Amendment gives a
witness an absolute right to resist
interrogation, if the testimony
sought would tend to incriminate
him. A grant of immunity

[406 US 468]

. . ., nay
strip the witness of the n_g*h.t to
refuse to testify, hut only if it is
broad enou?h to eliminate aII.Po_s-
sibility that the testimony will in
fact operate to incriminate him. It
must put him in precisely the same
position, vis-a-vis the government
that has compelled his testimony,*
as lie would have been in had he re-
mained silent in reliance on the
gggnlege. Ullmann v United States,

US 422 100 L Ed 511 76 S Ct
497, 53 ALR2d 1008 (1956); Mc-
Carthy v Arndstein, 266 US 34 @9

circumstances, rather than testify and aid
the investigation, the witness might de-
cide he would be better off remaining si-
lent even if he is jailed for contempt

* This case docs not, of course, involve
the ..pecial considerations that come into
play when the prosecuting government
different from the government that has
compelled the testimony. See Murphy v
Waterfront Comm’'n, 378 US 52, 12 L Ed
2d 678. 84 S Ct 1591 (1964).
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L Ed 158 45S Ct 16 5%924E>; Hale
v Henkel, 201 US 43 50 L Ed 652
265 Ct 370 (1906&; Brown v Walk-
er, 161 US 591, 40 Ed 819 16 S Ct
644 (1896) : Counselman v Hitch-
cock, 142 US 547, 35 L Ed 1110 12
SCt 195(1892). ,
The Court recognizes that an im-
munity statute must be tested by
that standard, that the relevant in-
quiry is whether it "leaves the
witness and the prosecutorial au-
thorities in substantlaH}(1 the same
POS'UO.“ as if the witness had claimed
he Fifth Amendment pr|V||e_9e.”
Ante, at 462, 32 L Ed 2d at 227. |
assume, moreover, that in theory
that test would be met by a complete
ban on the use of the compelled tes-
timony, including all derivative use,
however remote and indirect. But
| cannot agree that a ban on use will
in practice be total, if it remains
open for the government to convict
the witness on the basis of evidence
derived from a Ie%ltlmate independ-
ent source. The Court asserts that
the witness is adequately protected
by a rule imposing on fhe govern-
ment a heavy burden of proof if it
would establish the independent
character of evidence to be used
against the witness. But in light of
the inevitable uncertainties of the
fact-fmdlgg process, see Speiser v
Randall, 357 US 513 525 2L Ed 2d
1460, 1472, 73 R Ct 1332 (1958), a
greater margin of protection is re-
quired in order to provide a reliable
guarantee that the witness
[406 US 469] L
IS in ex-

actly the same position as_if he had
not “testified.  That margin can he
provided only by immunity from
Prosecqun for the offenses to which
he testimony relates, I. e, transac-
tional immunity.

1 do not see how it can suffice
merely to put the burden of proof on
the government. First, contrary to
the Court’s assertion, the Codlrt’s

J.s$S

rule does leave the witness "depend-
ent for the preservation of his rights
upon the integrity and good faith of
the prosecuting authorities.” Ante,
at 460, 32 L Ed 2d at 226. For the
information relevant to the question
of taint is uniquely within the
knowledge of the prosecuting au-
thorities. They alone are in a posi-
tion to trace the chains of informa-
tion and investigation that lead to
the evidence to be used in a criminal
Prosecunon. A witness who suspects
hat his compelled testimony was
used to develop a lead will be hard
pressed indeed to ferret out the evi-
dence necessary to prove it. And of
course it is no answer to say he need
not prove it, for though the Court
puts the burden of proof on the gov-
ernment, the government will have
no difficulty in meeting its burden by
mere assertion if the witness pro-
duces no contrary evidence. The
(IJOOd' faith of thé prosecuting au-
horities is thus the sole safequard
of the witness’ rights. Second, even
their good faith is not a sufficient
safeguard. For the paths of infor-
mation through the investigative
bureaucracy may well be long and
winding, and even a prosecutor act-
ing inthe best of faith cannot be
certain that somewhere in the
depths of his investigative appara-
tus, often including hundreds of em-
ployees, there ‘was not some
prohibited use of the compelled tes-
timony. Cf. GIEHO v United States,
405 US 150, 3L L Ed 2d 104, 92 S Ct
763 (1972)]; Santobello v New York,
401 US 25/, 0 L Ed 2d 427, 92S Ct
495 (1971). The Court today sets
out a loose net to trap tainted evi-
dence and prevent its use against
the witness, but it accepts an in-
tolerably great risk that tainted evi-
dertlce will"in fact slip through that
net.

1106 US 470

In my view the Court]turns reason
on its head when it compares a stat-

> y*
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utory grant of immunity to the
“immunity” that is inadvertently
conferred by an unconstitutional in-
terrogation.” The exclusionary rule
of evidence that applies in" that
situation has nothing whatever to
do with this case. ~Evidence ob-
tained throu%h a coercive interroga-
tion, like evidence obtained through
an illegal search, is excluded at
trial because the Constitution pro-
hibits such methods of gathering
evidence. The exclusionary rules
provide a partial and made,(‘uate
remedy to some victims of illegal
Pohce conduct, and a similarly par-
al and_madequate deterrent to
police officers. An immunity stat-
ute, on the other hand, is" much
more ambitious than an}/ exclu-
sionary rule. It does not merely
attempt to provide a remedy for past
police. misconduct, which never
should have occurred. An immunity
statute operates in advance of the
event, and it authorizes—even en-
courages -interrogation that would
otherwise be prohibited by the Fifth
Amendment.  An |mmun|tY statute
thus differs from an exclusionar
rule of evidence in at least two crit-
ical respects.

First, because an immunity stat-
ute gives constitutional approval to

the resulting interrogation, the gov-

ernment is under an obligation here
to remove the danger of incrimina-
tion completely ‘and absolutely,
whereas in the case of the exclu-
sionary rules it may be sufficient to
sl ick! "the witness “from the fruits
of the illegal search or interrogation
in a partial and reasonably adequate
manner. For when illegal police
conduct has occurred, the exclusion
of evidence does not purport to Furge
the conduct _of its unconstitutional
character. The constitutional viola-
tion remains, and may provide the
basis for other relief, such as a civil
action for damages (see 42 USC §

2L Ed 2d

1983 and Bivens v Six Agents, 403
US 388 29 L Ed 2d 619 91'S Ct 1999
(1971)), or a criminal prosecution
of the responsible
1106 US 171J

officers (see 18
USC 8§ 241-242). The Constitution
does not authorize police officers to
coerce confessions or to invade
privacy without cause, so long as no
use is" made of the evidence they
obtain. But this Court has held that
the Constitution does authorize the
government to compel a witness to
?_we potentially incriminating tes-
imony, so long as no incriminating
use is made of the resulting evi-
dence. Before the Povernment puts
its seal of approval on such an in-
terrogation, 1t must provide an ab-
solutely reliable guarantee that if
will not use the testimony in any
way at all in aid of prosecution ol
the witness. The only way to pro-
vide that guarantee is to give the
witness |mmun|tK, from prosecution
folrtcrlmes to which his testimony
relates.

Second, because an immunity stat-
ute operates in advance of the inter-
ro%anon, there is room to require
a broad grant of transactional im-
munity without imperiling large
numbers of otherwise valid convic-
tions. An exclusionary rule comes
into ﬁlaj iftcr the interrogation or
search has occurred; and the deci-
sion to question or to search is often
made in haste, under pressure, by
an officer who is not a lawyer, If an
unconstitutional interrogation or
search were held to create transac-
tional immunity, that might well be
regarded as an excessively high
Ence to pay for the “constable’s
lunder.” ~An immunity tatute, on
the other hand, creates a frame-
work in which the prosecuting at-
torney can make a calm and reasoned
decision whether to comP.eI tes-
timony and suffer the resulting ban

on prosecutk
timony.

For both t
to me that
must be tes
more deman
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on prosecution, or to forgo the tes- Priate for ~an exclusionary rule
timony. ashioned to deal with past constitu-

For both these reasons it is dear tional violations. Measured by that,
to me that an immunity statute standard, the statute approved today
must be tested by a standard far by the Court fails miserably. |
more demanding than that appro-

EDITOR’S NOTE

n annotation on "Adequacy, under. Federal Gonstitution, of immunity grant-
edp}n [l]eu o* privilege a e%nyst secne-mcrdlmmagion,’t appears p % mfrqa.



THE PRECEDING PAGES WERE TREATED AS
A UNIT IN THE ORIGINAL FILE.



678 U. S. SUPREME COURT REPORTS s Led2d

* [378 XJS 52

& WILLIAM MURPHY and John]Moody, Sr., Petitioners,
v
WATERFRONT COMMISSION OF NEW YORK HARBOR

378 US 52 12'L ed 2d 678 8 S Ct 15H4
[No. 138
Argued March 5 1964 Decided June 15 1964

SUMMARY

Notwnhstandm? the grant of immunity under the laws of New Jersey
and New York, pefitioners, as witnesses béfore the Waterfront Commission
of New York Harbor, refused to answer questions on the ground that the
answers might tend to incriminate them under federal law, to which the
%rant_of immunity did not purport to extend. Petitioners were thereupon
eld in civil and criminal contempt of court. The New Jersey Supreme
Court affirmed the civil contempt judgments, holding that a state may
constitutionally compel a witness to give testimony which mlg%ht be used
in a federal prosecution against him.” (39 NJ 436, 189 A2d 3b)

On certiorari, the United States Supreme Court vacated the judgment
of contempt and remanded the cause in the New Jersey Supreme Court.
In an opinion by cotdberg, J., expressing the views of five of the justices,
the Court, overruling its earlier decisions to the contrary, held that (1)
the constitutional pnwleFe against self-incrimination protects a slate
witness against incriminafion under federal as well as state law; and (2)
fhe federal government is prohibited from making any use of testimony
which the petitioners were compelled to give after grant of immunity under
the state laws. It was also held that'in the light of this development,
the petitioners should be afforded an opportunity"to answer the questions.

s1ack, J., cOncurred in the Court’s opinion for the reasons stated therein
and for the reasons stated in various separate opinions written by him.

Harlan, J., joined by Clark, J., concurred on the basis that the rule
that testimony ‘compelléd in a state proceeding over a witness’ clajm of
the privilege dgainst self-incrimination may not'be used against the witness
In_federal” prosecution rests on the Court’s supervisory power over the
admmdlstranon of federal criminal justice, rather than” on constitutional
grounds.

White, J., joined by Stewart, J., also concurred, elaborati_ng the view
that the privilege against self-incrimination does not requiré absolute
immunity from prosécution in other jurisdictions.
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HEADNOTES

Classified to U. S. Supreme Court Digest, Annotated

Witnesses § 81— self incrimination —
walver of priyi eg
1A Wltness before an %dmmls-
tratlve agency does not waive -
amsﬁ seIf-lncnmmatlon X
e ress decmm to assert It at th
t he rmgé) %sser Ing in con-
temp procéedings’ that the™ag encr
Jnvestlpanon cor}]smuted an unla u|
Interfefence with . innocent conduct
where at later hearin sthe agenc and
the trial court reco withess’
r| ht to assert the r| ge and more-
QVer the agency never raised the ques-
lon of walver’in.the trHaI court,
See annotation reference 1]

Witnesses § 79— self-incrimination —
validit }q of grant of immunit

2 A %ra t of |mm%Jn|tY from prose-

cuthon IS valid ony It scoext nsive

with the scope of the privilege against

self-incrimination.
[See annotation references 2 3]

Witnesses §§72 a1 — self-incrimina-
tion — Tacets of privilege

3. The feonstltutlonal rivilege
(};amst sel |ncr|m|n tion ﬂs t

primary interrelated racets: t ov-
ernment may not use comgusm
elicit self ncrmvnatm% tatements
an aly not peymit the use In a
criminal” trial  of self-incrimjnating
statements e||C|ted by compulsion.

ANNOTATION

1. Waiver or loss of privilege against
self-incriminntion, us regards person other
than accused. 95 I, ed 354.

2. Adequacy of immunity offered ns con-
dition of denial of privilege against self-
incriminntion. 53 ALit2d 1030.
48 1. ed 800, 05 L ed 138.

See also

3. Validity and adequacy, as a matter of
constitutional law, of federal statute grant-
ing immunity in lieu of privilege against
self-incrimination. 100 L cd 533, 5 L ed

2d 950.

4. As to the pre-existing law, see anno-
tations in 59 ALR 895 and 82 ALR 1380,
dealing with “Privilege against self-in-
crimination as extending to danger of

prosecution in .mother jurisdiction,”

Witn sses §72— seif-incrimination —
Sgéer of prosecution in another
jurisaiction
The constitytional  privilege
Pamst self- |ncr|m|nat|on protectsa
Jness a%ﬁ'ﬂ Incri mahog
under federal as as state law an
a Tederal witness agﬂmst Incrimjna-
tion under state as w federal law.
See annotation reference

72 — self-

Courts §781; Witm- se?e 12— oel

mejnmmatlotn i
ards as controllin
5, 1ne rallaily %ot the federa
il e%e against selt-incrimination to

witn a staJe in uwy is to be
etermme% accor mg 0 the game
standard that is applicable in a federal
proceeding.

Witnesses 8§ 79 — self-incrimination
ajtlsé%te witness — federal prose-
6 As a matter of constitutional
3 state witness may not be com-
P IIe to (Inve testlmony Whlfh may bo
ncnmmamrg ynd er ederal law "un-
ess the co p d testimony and Its
ruits canno{ be used In any. manner
oy federal officials in connection with
a‘criminal Hrosecunon agamst him
See anhotation referénces 5-8

REFERENCES

5. Waiver of privilege against self-in-

crimination in exchange for Immunity from
prosecution as barring renssertion of priv-
ilege on account of prosecution in another
jurisdiction. 2 ALR2d 031.

0. Privilege against self-incrimination

as applicable to testimony that one hns
been compelled to give in another juris-

diction. 154 ALR 991.

7. Use in subsequent, prosecution of aulf-
incriminating testimony given w'ithout in-
voking privilege, 5 ALR2d 1404.

8. Testimony of incriminating character
which witness was compelled tu give, by
virtue of immunity statute or otherwise,
na admissible in a prosecution of the wit-
ness for an offense subsequently com-
mitted. 157 ALR 428.
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Witnesses §91— federal use of state
witness’ test |monI¥]

7. Neither the testimony of a state
witness compelled under State immu-
mttr law and |ncr|m|nat|n under fed-
eral law nor t e fréttbs su h tes-
timony can he use eera
overnment |n mvesttgattng and
rOfecuttn

See an OtatIOH references 5-8]

Evidence § 419— self- mcumtqatmn —
state Immunity — federal use of
testlmony—burden f proof
%nce1 eendant g onstrates

that as testiried, under a Ftatg

P nt? immunity, to matters relate
1S ederalé) ?]ecutlon the federal

]qovernment s the burden of show-

ng that Its. evidence |s not tainted

g estabhshln% that it h 9 an inge-

eg|t| ate source for the dis-
uted evi

Wltnessgf?egt&— statutory immunity
9 A witness in a state investigation

APPEARANCES
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crime. who, under state law,. i
ﬂ]ran%ed mmméy from prosecution

e compelled’to answer questtons
|ncr|m|nat|n under federal law, t
ederal

Qvernment betnp %hlbl'[ed
rom making an}/ use ? such testl
mon(y or it fruit in a ftederal prose-

See annotation references 5-8
Contempt 821 — ¢h
on e{nP Ie%an a\APurglng change

A witness held in contem
court for his refusar to answer E

tions in a_state inquiry Into C|me
will be afforded arﬂ ogportuntt
answer these questions where a t

time he fefused to answer he had ?
reasona fear, based on a decision o

?nlte States Supreme Court, that
the deral aut 0r|t|es mlﬁ t yse hi
answers in connection with a federa
gseeution and t:“c?rha“(?ret“re o

U verru
earher de%tsmn helé hat th tge ?
ﬂ]overnmen may make n>such use of
e answers.

OF COUNSEL,

Harold Krle er arqued the caime for petitioners.

William P
Briefs of Counsel, p 13

|r|gnano ar%ed the cause for respondent.
infra.

OPINION OF THE COURT

1378 U

*Mr, Justice Goldberg delivered
the opinion of the Cou

We have held today that the Fifth
Amendment p r|V||egD agamst sel
incrimination must be déemed
applicable to the States throuqh the
Fourteenth Amendment. Malloy v
Hogan, 378 US 1 12 L ed 2d 653 &4
S Ct 1489, This case presents a re-
Iated issue: whether one jurisdic-
tion within our federal structure
may compel a witness, whom it has
immunized from prosecution under
its laws, to give testimony which
might then be used to convict him of

1. Since the privilege is now fully appli-
cable to the State and to the Federal Gov-
ernment, the bnsic issue is the same
whether the testimony is compelled by the

Federal Government and used by a State,

a_crime agalnst another such juris-
diction.1

Petitioners were subpoenaed to
testify at a hearing conducted by (lie
Waterfront  Commission of "New
York Harbor concerning a work stop-
page at the Hoboken, New JerseY
piers, After refusing to respond to
certain questions about the stoppage
on the ground that the answers
might tend to incriminate (hem, pe-
titioners were granted immunity
from prosecution under the laws of
New Jersey and New York.2 Not-
withstanding tins grant of immu-

or compelled by n State and used by the
Federal Government.

2. The Wnterfront Commission of Now

York Harbor is a bistato body established
under an interstate compact approved by
Congress. 6V Stat 541.
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nity, they still refused to respond

. *[37S US 54]
to the questions on the “ground that
the answers might tend to incrimi-
nate them under federal law, to
which the grant of immunity did not
Purport to'extend. Petitioners were
hereupon held in civil and criminal
contempt of court. The New Jersey
Supreme Court reversed the crimindl
contempt conviction on procedural
%rounds but, relying on this Court’s
ecisions in _Knapp_ v Schweitzer,
357 US 371, 2L ed 2d 1393 78 S Ct
1302 Feldman v United States, 322
US 487, 83 L ed 1408 G4 S Ct 1082
154 ALR 982 and United States v
Murdock, 284 US 141 70 L «cd
210, 52 S Ct 03 8 ALR 1376 af-
firmed the civil contemptgudgments
on the merits. The court held that
a State may constitutionally compel
a witness to give testimony which
might he used in a federal prosecu-
tion against him.3 39 NJ 436, 452-
458 189 A2d 36, 46-49.

Since a grant of immunity is valid
only if it"is coextensive with the

scope of the  privilege
wenanote 2 a0aiNSt  self-incrimina-
tion, ~ Counselman v

Hitchcock, 142 US 547, 35 L ed 1110,
125 Ct 195 we must now decide the
fundamental constitutional question
of whether, absent an immunity ?ro-
vision, one jurisdiction in our fed-
eral structure may compel a witness
to give testimony which might in-
criminate him under the laws of an-

other jurisdiction. The answer to

3. At a prior hearing, petitioners bad
refused to answer the questions, not on
the ground of self-incrimination, but on
tlIn» ground that the Commission had no
statutory authority to investigate the work
stoppage because it involved a labor dis-
pute over which the National Labor gela-
tions hoard had exclusive jurisdiction.
This claim was litigated through the state
courts and rejected, 35 NJ 02, and this
courts and rejected, 35 N.) (12, 171 A2d 295,
and this Court denied review, 368 US 32, 7

L ed 2d 91, 82 S Ct 140. Petitioners

this question must depend, of course
on whether such an application of
the, prmlege promotes or defeats its
policies and purposes.

*r378 US 55]

*1. The Policies of the Privilege.

The privil,e%e against self-incrimi-
nation “registers an important ad-
vance in the develop ent of our
liberty—"one of the gr .at landmarks
In man’s struggle to make himself
civilized,”” llmann v United
States, 350 US 422,426,100 L ed 511,
518, 76 S Ct 497, 53 ALR2d 1008
It rellecls many of our fundamental
values and most noble aspirations:
our unwillingness to subject those
suspected of crime to the cruel tri-
lemma of self-accusation, perjury or
contempt; our preference for an ac-
cusatorial rather than an inquisito-
rial system of criminal justice; our
fear ‘that self-incriminating state-
ments will be elicited by inhumane
treatment and abuses; our sense of
fair play which dictates “afair state-
individual balance by requiring the
government to leave the individual
alone until good cause is shown for
disturbing him and by re(ium,ng the
government in its contest with the
Individual to shoulder the entire
load,” 8 Wigmore, Evidence (Mc-
Naugghton rev, _1961?, 317, our re-
spect for the inviolability of the
human p_ers,o_nahtr and of the right
of each individual "to a private en-
clave where he may lead a private
life,” United States v Grunewald,
233 F2d 556, 681-582 (Frank, J.,

thereupon purge4 themselves of contempt
but again refused to answer
lirai'notc 1 the questions, this time on
the ground of self-incrimina-

1SN

tion. In reviewing tho contempt judg-
ments whith form the bases of this case,
the New Jersey Supremo Court correctly
held that petitioners did not, nt the prior
hearing, waive their privilege against self-
incriminntion. 39 NJ 430, 410, 189 A2d

30. 44.

4. The quotation is from Griswold, The

Fifth Amendment Today (1955), 7.
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pity, they still refused to respond

. *[378 US 54]
to the questions on the ™ground that
the answers might tendto incrimi-
nate them under federal law, to
the grant of immunity did not
purport to‘extend. Petitioners were
held in civil and criminal
contempt of court. The New Jersey
Supreme Court reversed the criminal
contempt convictjon on procedural
%rounds but, relying on this Court’s
«visions _in Knapp_ v Schweitzer,
7US 371, 2L ed 2d 1393 78 S Ct
' Feldman v United States, 322
US 487. 88 L ed 1408 64 S Ct 1082
14 ALR 982 and United Stales v
Murdock, 284 US 141 76 L ed
210, 52 S Ct 63 82 ALR 1376, af-
firmed the civil contemptgudgments
on the merits. The court held that
a State may constitutionally compel
a witness io give testimony which
t be used in a federal prosecu-
against him.3 39 NJ 436, 452-

A2d SC, 46-49.

~agrant of immunity is valid

only if it is coextensive with the
scope of the privilege

Henrnote 2 3(@INSt  self-incrimina-
_ tion,  Counselman v
Hitchcock, 142 US 547, 35 L ed 1110,
125 Ct 195 we must now decide the
fundamental constitutional question
of whether, absent an immunity ?ro-
vision, one jurisdiction in our fed-
eral structure may compel a witness
to give testimony which might in-
criminate him under the laws of an-
other jurisdiction. The answer to

3. At a prior hearing, petitioner!) tiuil
refused to answer the questions, not on
the ground of self-incrimination, hut on
the ground that the Commission had no
statutory uuthority to investigate the work
stoppage because it involved n labor dis-
pute over which the National Labor Rela-
tions Hoard hnd exclusive jurisdiction.

h claim was litigated through the state
courts and rejected, 35 NJ 02, and this
courts and rejected, 35 NJ 02, 171 A2d 2!>5,
and this Court denied review, 308 US 32, 7

L ed 2d 91, 82 S Ct 140. Petitioners
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this question must depend, of course
on whether such an application of
the_pnwlege promotes or defeats its
policies and purposes.

*[8378 US 551

*1 The

The pnwl,egie against self-incrimi-
nation ,"re%us ers-an important ad-
vance in the development of our
liberty—'one of the great landmarks
in man’s struggle to make himself
civilized.”” llmann v United
States, 350US 422,426,100 L ed S1L
518 76 S Ct 497, 53 ALR2d 1008
It reflects many of our fundamental
values and most noble aspirations:
our unwillingness to subject those
suspected of crime to the cruel tri-
lemma of self-accusation, perjury or
contempt; our preference for an ac-
cusatorial rather than an inquisito-
rial system of criminal justice; our
fear that self-incriminating state-
ments will he elicited by inhumane
treatment and abuses; our sense of
fair play which dictates "a fair state-
individual balance by requiring the
government to leave the individual
alone until good cause is shown for
disturbing him and by requiring the
government in its contest with the
individual to shoulder the entire
load,” 8 Wigmore, Evidence (Mc-
Nuu?hton rev, ,1961?, 317; our re-
spect for the inviolability of the
human p,ers_o,nahtp/ am! of the right
of each individual "to a private en-
clave where he may lend a private
life,” United States v Grunewald,
283 F2d 556, 581-582 (Frank, J.,

thereupon purged themselves of contempt
hut again refused to answer
lirudnotc 1 the questions, this time on
the ground of self-ineri’'-*
In reviewing tho cnnt»'

Poltcies of the Privilege.

tion.
munis which form the Im-
tho New Jersey S»»*
held that petitioned
hearing, waive theliv
incrimination. 39 N
3(5. <14

sl. Tho quotation is , $

Fifth Amendment Todft
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dissenting), revd 353US 3911 L ed
2d 931, 77§ Ct 963; our distrust of
self-deprecatory statements; ard our
realization that the privilege, while
sometimes “a shelter to the guilty,"
is often "a protection to the inno-
cent.” Quinn v United States, 349
US 155 162 9 L ed 964 972 75
SCt 66851 ALR2d 1157,

Most, if not all, of these policies
and purposes are defeated when a
witness "can be whipsawed into in-
criminating himself under both state
and federal law_even though” the
constitutional pr|V|Ie(f,e a?amst self-
incrimination_1s applicable_to each.
Cf. Knapp v Schweitzer, 357 US 371-
385, 2L ed 2d 1393 1404 78 S Ct
1302 $d|ssent|ng,op|n|on of Mr. Jus-
tice Black). This has become espe-

. . “[378 1JS 50] -
daily true in our afg}e of "coopera-
tive federalism," where the Federal

and State Governments are waging a

5. It lins been argued that permitting

a witness in ono jurisdiction within our
forlornl structure to invoke the privi-
lege on the ground that lie fears prose-
oution in another jurisdiction: “is ra-
tional only if the policy of the privilege
is assumed to lie to excuse tho witness
tho unpleasantness, the indignity,
conduct of denouncing

from
the ‘unnatural’
himself. (Hut] the policy of the privilege
is not lllits. The policy of tho privilege is
to regulate a particular government-
governed relation— first, to help prevent
inhumane treatment of persons from whom
information is desired and, second, to satis-
fy popular sentiment that, when powerful
and impersonal government arrays its
forces against solitary governed, it would
ha a violation of the individual's ‘sover-
eignty’ and less than fair for thu govern-
ment to ho permitted to conscript the
knowledge of the governed to its aid.
Where tho crime is a foreign crime, any
motive to inflict brutality upon a person
because of the incriminating nature of tho
disclosure— any ‘conviction hunger’' ns such
— is nbsent. Ami the sentiments relating
to tho rules of war between government
end governed do not apply where the two
are not at
“Thus,
the privilege should not apply no matter
how incriminating is the disclosure under

war.

reasoning from its rationales,

U. S. SUPREME COURT REPORTS
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united front against many types of
criminal activity.4

“[378 US 57]

#Respondent contends, however,
that we should adhere to the “estab-
lished rule" that the constitutional
privilege against self-incrimination
does not protect a witness In one ju-
risdiction against being compelled to
([;lve testimony which tould be used
0 convict him in another jurisdic-
tion. This "rule" has three decision-
al facets: United States v Murdock
281 US 141 76 L ed 210, 525 Ct a%
82 ALR 1376, held that the Federa
Government could compel a witness
to give testimony which might in-
criminate _him ‘under state law;
Knapp v Schweitzer, 357 US 371
2L 'ed 2d 1393 78 S Ct 1302 held
that a State could compel a witness
to give tes_tlmong which might in-
criminate him under federal law ; and
Feldman v United States, 322 US

foreign law and no matter haw probable
is prosecution by the foreign sovereignty.
This is so whether Ilie relevant two sov-
ereignties are different notions, different
states, or different sovereignties (such
ns federal nnd state) with jurisdiction over
8 Wigmore,
Kvldoneo (McNnughton rev, 1001), 315.

Ait noted in the text, however, the privi-

the same geographical nron.”

lege against elf iiierimiimtlou represents
nmiiy fundamental values and aspirations.
It is “mi expression of the moral striving

of tho community. a reflection of

our common conscience . . . .” Mtillov
v Hogan, 378 US it, n. 7, 12 |, ed 2d 080.
quoting Griswold, Tho Fifth Amend-

ment Today (1005), 73.
regarded ns ro fundamental a part of our
constitutional fabric, despite tho fact that
have

Thai is why it is

“tliii law and Die lawyers
tiuver made up their minds just what it is
supposed to do or just whom it is intended
the
nnd

to protect.” Invoking
Fifth Amendment--Some Legal
Impractical Considerations, tt Hull Atomic
Sci 181, 182. It will not do, therefore, to
nssign one isolated policy to the privilege,
nnd then to argue that since “the" policy
may not he furthered measurably by ap-
plying the privilege across state-federal
lines, it follows that the privilege should

Knlvon,

not he so applied.
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487, 88 L ed 1408 64 S Ct 1082
154 ALR 982 held that testimony
thus compelled by a State could be
introduced into evidence in the fed-
erd courts.

Our decision today in Malloy v
Hogan, supra, necessitates a recon-
sideration of this rule.8 Our review
of the pertinent cases in this Court
and of their English antecedents re-
veals that Murdock did not adequate-
ly consider the relevant authorities
and has been significantly weakened
by subsequent” decisions of this
Court, and, further, that the legal
&remlses underlying Feldman and

napp have sincé been rejected.

*[378 US 58]
¢ll. Thu Early E nglish and

A mericvn

A. The English Cases Before the
Adoption™ of the Constitution.

In 1749 tho Court of Exchequer
decided East India Co. v Campbell, 1
Ves sen 246, 27 Eng Rep 1010, Tho
defendant in that “case refused to
“discover” certain information in n
proceeding in an English court, on
Ihe ?round_ that it. might subject
him fo p[umshment in the courts of
India, The court unanimously held
that the privilege against self-in-
crimination protected” a witness in
an En?llsh court, from be[nﬁ com-
Belled 0 give testimony which could
e used to convict him’in the courts
of another jurisdiction. The court
stated the rule to ho: "Unit this
court shull not oblige one to dis-

Cases.

C. Tim constitutional prlvilogo against
self-incrimination has two primary inter
related facets: The Govern-

Imil note 3 nient may not use compulsion
to elicit self-incriminating

statements, tee, e. g., Counselman v iiltch-
cock, M2 US 547, 35 J, ed 1110, 12 S Ct
195; and tho Government may not permit
tile use in n criminal triui of fielf-incrim-
hinting statement!! elicited by compulsion.
See, o. it,, llnyncu v Washington, 373 US

cover that, which, if he answers
in the affirmative, will subject him
to the punishment of a crime
.. . and that he is punishable
apgears from the case of Omichund
v Barker, [1 Atk 21] as a jurisdic-
tion is erected in Calcutta for crim-
inal facts: where he may be sent
to government and tried, though
not punishable here; like the case of
one who was concerned in a rape in
Ireland, and sent over there by the
government to be tried, although the
court of B. R. here refused 'to do
it . . . forthe government may
send persons to answer for a crime
wherever committed, that he may
not involve his country; and to pre-
vent reprisals.” 1Ves sen, at 24/,
27 Eng Rep, at 1011

In the following year, this rule
was applied in a case involving sep-
arate systems of courts nnd law
located_within the same_ geographic
area, The defendantin Brownsword
v Edwards, 2 Ves sen 243 28 Eng
Rej) 157, refused to "discover, wheth-
er'she was lawfully married” to a
certain individual, on the ground
that if she admitted to the marriage
she would be confessmg to an act
which, although legal under the com-

) + 1378 US 89] .

nion law, would render her @"liable to
rosecution in ecclesiastical court.”
he Lord Chancellor said:

"This appears a very plain case, in
which defendant may protect herself
from making a discovery of her mar-
riage; and ['am afraid,” if the court
should ovcr-rule such a plea, it would

503, 10 L cd 21 513, 83 8 Ct 138P
every “whipsaw” case, cither the m -
polling” government or tlm "using” gi,< =
eminent is a State, and, until today, tho
Staton were not deemed fully bound by
the privilege against solf-incrimiimliun.
Now that Loth government* aro fully
bound by the privilege, the conceptual dif-
ficulty of pinpointing the alleged violation
of the privilege on “compulsion” or “uso”
need no longer concern us.
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be setting lip the oath ex ofTicio;
which then the parliament in the
time ol Charles I. would in vain have
taken away, if the party might come
into this court for it. " The general
rule is, that no one is bound to an-
swer so as to subject himself to
punishment, ‘whether that punish-
ment arises by “he ecclesiastical law
of the land.” 2 Ves sen, at 214-
245 28 Eng Rep, at 158

B. The Saline Bank Case.

It was against this background of
English case law that this Court
in 1828 decided Unived States v
Saline Bank of Virginia, 1 Pet 100
7L ed 69. The Government, seeking
to recover certain bank deposits,
brought suit in the District Court
against the bank and a numper of its
stockholders. The defendants re-
sisted discovery of “any matters,
whereby they may impeach or ac-
cuse themselves of any offence or
crime, or be liable by the laws of the
commonwealth of Virginia, to penal-
ties and grievous fines _
Id., at 102 7L ed at 70. The unani-
mous opinion of the Court, delivered
thy”Ch|ef Justice Marshall, reads as
ollows:

“This is a bill in equity for a dis-
covery nnd relief. The ‘defendants
set. up a plea in bar, alleging that
the discovery would subject™ them
to penalties “under the statute of
Virginia.

“The Court below decided in fav-
our of (be validity of the plea, and
dismissed the bill

“It is apparent that in every stop
of the suit, tlie facts required to be
discovered in support of this suit
would expose tge psaqltles to danger.

The rule "clearly 1s, that a party is
not bound to make any d|scoverr
which would expose him to penal-
ties, and this case falls within it

121 ed 2d

~ “The decree of the Court below
is therefore affirmed.” Id., at 104
7L edat 7L

This case squarely holds that the
pnwlege against self-incrimination
Protec S a witness in a federal coiP't
rom being compelled to give testi-
mony which could be used against
himin a state court.

C. Subsequent DeveIoPment of
the English Rule.

In 1851, the English Court of
Chancery decided King of the Two
Sicilies v Willcox, 1 Sim (NS) 301,
61 Eng Rep 116, a case in which this
Court in United States v Murdock,
284 US 141, 76 L ed 210, 52 S, Ct
63 82 ALR 1376, erroneousIEy cited
as representing the settled "English
rule” that a witness is not protected
“against disclosing offenses in viola-
tion of the laws of another country.”
Id., at 149, 76 L ed at 213 Defend-
ants in that case resisted discover
of information, which, they asserted,
m|ght subject them 'to prosecution
under the ‘laws of Sicily. In deny-
|ngdthe|r claim, the Vice Chancellor
sald:

“The rule relied on hy the defend-
ants, is one which exists merely by
virtue of our own mummPal law “and
must, | think, hnve reference, ex-
clusively, to matters penal by that
law: t0 matters as to which, if
disclosed, the judge would be able
to say, as matter of law, whether it
could or could not entail penal conse-
Euences.” 1Sim (NS), at 329 (it

ng Rep, at 128

Two reasons were given_in support
of this statement; ?|) “The impos-
3|b|||tY of knowing, "as matter of
law, to

what cases the objfepnon,
when resting on the danger of incur-
ring Penal consequencesin a foreign
counrf may extend . . . id, at
331, 6L Eng Rep, at 128; and (2) the
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fact that “in such a case, in order

to make the disclosure dangerous to
-[378 US CI]

the 'party who ob*,ects, It is essen-
tial that he should first quit the pro-
tection of our laws, and W||fu||){ g0
within the jurisdiction of the laws
he has violated,”7ibid, 61 Eng Rep,
at 128

Within a few years, the pertinent
part of King of the Two Sicilies was
specifically overruled by the Court
of Chancery AFApeal in United States
of America v McRae, Lit, 3 Ch Agp
79 (1867), a case n t mentioned by
this Court in United States v Mur-
dock, supra. In McRag, the United
States sued in an English court for
an accounting and payment of mon-
eys allegedly received by the defend-
ant as agent for the Confederate
States durmgi the Civil War. The
defendant retused to answer ques-
tions on the ground that to do so
would subject him to penalties un-
der the laws of the United States.
The United States argued that the
“protection from answe[m% applies
only where a person might expose
himself to the peril of a Eenal pro-
ceeding in this country [England],
and not to the case where the lia-
bility to penalty or forfeiture is in-
curred by the bre%cshr f the laws of
a foreign Country “[the United
States].”” LR, 3 Ch" App, at 83-84
The United States relied on King of
the Two Sicil.es v Willcox, supra.
The Lord Chancellor sustained the

7. In Tho Queen v Boyes, 1 B &
311. decided by the Queen’s Bench in 185!,
ii witness had declined to unswor a ques-
tion on the ground that it might tend to
incriminate him, whereupon the "Solicitor
then produced n pardon of tho

id., at 313.
theless refused to answer tho question on
the pround tl.at ho could still be impeached
by the Purlin meat. Tho court hold: "that
the danger to be apprehended must bo
real nnd appreciable, villi reference to
tho ordinary operation of law In the ordi-
nary course of things— not a danger of an

witness.” The witness never-

RFRONT COMMISSION OF NEW YORK
US 52, 12'L ed 2d (578 84 S Ct 1594

S

B,

claim of privi,le,?e and limited King
of,ahe Two Sicilies to its facts. lié
said:

~“I quite agree in the general prin-
ciples sLited by Lord Cranworth, and
in their application to the particular
case before him. . . . [The de-
fendants there] did not furnish the
least information what the foreign
law was upon the subject, thoughit
was necessary for the Judge to know
this with certainty before he could
say whether the ‘acts done by the
persons who objected to answer had
rendered them ‘amenable to punish-
ment by that law or not. ~, . .
[Moreover,] it was doubtful wheth-
er the Defendants would ever be
within the reach of a prosecution,
and their being so degen.ded on their
voluntary return to [Sicily].” Lit, 3

In refusing to follow King of the
Two Sicilies beyond its particular
facts, the court ‘said:

“But in giving judgment Lord
Cranworth went beyond the particu-
lar case, and expressed bis opinion
that the rule upon which the Defend-
ants relied to protect them from
answering was one which existed
merely by virtue of our own munici-
pal law, and which must have refer-
ence exclusively to matters penal by
that law. It was unnecessary to lay
down so hroad a proposition to sup-
port the judgment which he pro-
nounced . ... Whatwould have

imaginary nnd unsubstantial character,
having reference to some extraordinary
and barely possible contingency, so im-
probable that no reasonable man would
suffer it to influence his conduct. . .
Now, in the present case, no one serious-
ly supposes that tho witness runs the
slightest risk of an impeachment . .
No instance of such a proceeding in U'f
unhappily too numerous cases of bribe,y
which have engaged tho attention of the
House of Commons has ever occurred, or,
so far as we are aware, lias ever been
thought of.” Id., at 330-331.
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been Lord Cramyorth’s opinion up-
on [the present] state of circum-
stances it is impossible for me to
conjecture; but i1t is very different
from that which was before his mind
in that case, and | cannot feel that
there is a,nY judgment of hjs which
ought to intluence my decision upon

the pi-esent Q[%%swgea Id., at 5.

eThe court’ then concluded that
under the circumstances it could not
"distinguish the case in_principle
from one v'here a witness is protect-
ed from answering any question
which has a tendenCy to expose him
to forfeiture for a breach of our own
municipal law.” 1d., at 87. This de-
cision, not King of the Two Sicilies,
represents the Settled "English rule’
regarding self-incrimination under
fo_rel%n jaw. See Hem v Riera, 11
Sim 318 59 Eng Rep 8%.

8. The Court in Brown v Walker,
US 501, 40 L ed 810, 10 S Ct 644, signified
approval of the English rule announced in
The Queen v Boyes, us follows:

“But even granting that there were still

supra,

n bare possibility that by his disclosure he
might be subjected to the criminal laws
of snmo other sovereignty, that, as Chief
Justice Cockbum said in The Queen Vv
Boyes, 1 B &S 311, in reply to the argu-
ment that the witness was not protected
by his pardon against an impeachment
by the House of Commons, is not a real
and probable danger, witli reference to
the ordinary operations of the law in the
but
unsubstantial character,

ordinary courts, ‘a danger of nn
imaginary nnd
having reference to some extraordinary
and barely possible contingency, so im-
probable that no reasonable man would
Such
dangers it was never the object of the
161 US, at GO8, 40

See note 7, supra.

suffer it to influence ills conduct.’

provision to obviate.”
1, ed at 825.

Tho lower federal courts wore also fol-
lowing the English rule that a refusal to
answer questions could legitimately be
based on the danger of incrimination in
another jurisdiction. In the case of Ir re
Gralmm, 10 Fed Cus 013 (No. 5,650), for
example, the witness refused to answer
questions usked by a federal oflicial on the
ground that answers to such questions
might expose “him to a criminal prosecu-

U. S. SUPREME COURT REPORTS
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IIl. The Recent Supreme
Court Cases.

In 1896, in Brown v Walker, 161
US 59140 L ed 819,16 S Ct 644, this
Court, for the first time, sustained
the constitutionality of a federal im-
munity statute. Appellant in that
case. arﬁued,, inter alia, that:
“while the witness is granted im-
munity from prosecution by the Fed-
eral government, he does not obtain
such “immunity against prosecution
in the state courts.” 1Id., at 606, 40
L ed at 824.

The Court construed the applicable
statute, however, to prevent prosecu-
tions either in state or federr’
courts.®

1Cltion under the laws of the state of New

York.” Id., at 014. Judge Blatchford held
that the witness was “privileged from an-
swering the questions.” |Ibid. In the ease
of In re Hess, 134 F 101), decided in 1905,
where a bankrupt refused to answer cer-
tain questions on tho ground that they
might tend to incriminate him under state
law, the court said:

“Section SCO of tho Revised Statutes
only prohibits the use of evidence that,
nmy lie obtained from the bankrupt’s hooks
in prosecutions in the federal courts.
There is nothing in this section which ex-
tends that immunity to the use of such
evidence in the state courts, nnd there is
nothing to prevent the trustee from mak-
ing use of the bankrupt’'s books in a crimi-
nal prosecution agninst him instituted in
the state courts. Obviously, therefore, if
section 7, cl 9, of the bankrupt act, does
not protect him agninst the use of the evi-
dence which he alleges is contained in his
books, of an incriminating nature, in either
the state or federal courts, nnd section 860
of the Revised Statutes extends the im-
munity only to federal courts, and not to
state courts, it is plain that whatever in-
criminating evidence tho hooks may con-
tain could be used without restriction in
the state courts for tho purpose of con-
victing him of any crime for which he
might be indicted there, and, in conse-
quence of this danger to him, tho plea of
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_ &Shortly thereafter, the Court de-
cided Jack v Kansas, 19 US 372
0L ed 234 26 S Ct 73 in which
the state court had held plaintiff in
error in contempt for his refusal to
answer certain' questions on the
?round that they would subject him
0 possible incrimination under fed-
eral law, In rejecting plaintiff’s
claim, this Court said that the Fifth
Amendment “has no application in a
proceeding like this,” and hence “the
sole question in the case” is wheth-
er “the denial of his claim of right
to refuse to answer the questions
was in violation of the Fourteenth

“Amendment to_the  Constitution,
.. 0dy, at 380, 50 L ed at 236,
The Court stated that it did “not be-
lieve that in such case there is any
real dan%er of a Federal prosecu-
tion, or that such evidence would he
availed of by the Government, for
such purpose.” Id., at 352, 50 I< ed
at 237. Then, without citing any
authority, the Court added the fol-
lowing cryptic dictum:, “We think
the legal |,mmun|t% IS in regard. to
a prosecution in the same jurisdic-
tion, nnd when_that is fully given it
is enough.” Ibid.

That this dictum related solely
to tho “legal immunity” under the
Due Procéss Clause of tho Four-
teenth Amendment is apparent from
the fact, that it was regarded, five
weeks |ater in Ballmann v Fagin, 200
US 186,50 L cd 433 26 S Ct 212 as
wholly magpllcable_tq cases decided
under the Self-Incrimination Clause
of the Fifth Amendment.0 Ball-
mann had been held in contempt of a
federal court, for refusing to answer
certain questions before a federal
grand jury. He claimed that his

liis constitutional privilege must prevail.”
I<i. at 112.

Also see, e. jr.. In re Koch, 14 I-'cil Cay
832 (No. 7,916); In re Fcldsloin, 103 F
269; Re llonschel, 7 Am Rankr It 207;

answers might expose him “to the
criminal law of the State in which
the grand jur¥ was sitting.” 1d., at
19550 L ed at 437. Justice Holmes
Wl’ltln% for a Court which included
the author of Jack v Kansas, supra,
squarely held that “[a]ccording to
United ‘States v Saline Bank, 1 Pet
100 [7 L ed 69], he was exonerated
from" disclosures which would have
exposed him to the penalties of the
state law, See Jack v Kansas, 199
Us 372 lﬁ%O Led 234 265 Ct73

decided this term.” 200 US, at 195
0L ed at 437.

A few months after Ballmann, the
Court decided Hale v Henke', 201 US
4350 L ed 652, 26 S Ct 370. Ap-
pellant, had been held in contempt

of a federal court for refusing to
answer certain questions and pro-
duce certain documents. His refusal
was based in part on the argument
that the federal |mmun|tY statute
did not protect him from state pros-
ecution.  The Government arqued,
on the authority of Brown v Walker,
supra, that tho statute did protect

. -[378 US 66] .
him *from state prosecution, The

Government assumed that it was
settled that a valid federal immu-
nity statute would have to protect
against state prosecution. It never
suggested, therefore, that |mmun|tr
from federal prosecution was all
that was required.. ApPeIIant simi-
Iarli/ assumed, without argument,
that_the Constitution required im-
munity from stale conviction as a
condition of requiring incriminating
testimony in a federal court. Thus
the critical constitutional issue—
whether the Fifth Amendment pro-
tects a federal witness from incrini-

In re Knntcr, 117 F 356; In ro Ilooks
Smelting Co. 138 F 954, 146 F 336.

9. At this time, the privilege agninst

self-incrimination had not yet been held
applicable to the Stnte.y throuch the Four-
teenth Amendment.
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inating himself under state law—
was not briefed or argqued in Hale v
Henkel.  Nor was Its resolution
necessary to the decision of the case,
for the Court could have decided the
relevant point on the authority of
Brown v Walker, supra, which had
held that a similar federal immunity
statute protected aqamst state pros-
ecution.  Nevertheless, the Court
went on to say:

. “The question has been fully con-
sidered in England, and the conclu-
sion reached Dy the courts o that
country that the only danger to be
considéred is one arising within the
same jurisdiction and” under the
same sovereignty. Queen v Boyes,
1B & S 311;King of the Two Sici-
lies v Willeox, 7 State Trials SNS),
1019, 1088; State v March, 1 Jones
(N Cag) 526; Stale v Thomas, 98
N Car 599

“The case of United States v
Saline Bank, 1Pet 100 [7 L ed 69,
Is not in conflict with this. That
was a bill for d|scoyerr, filed by the
United States against the cashier
of the Saline Bank, in the District
Court of the Virginia District, who
pleaded that the emission of certain
unlawful bills look place, within the
State of V|rg|n|a,,b¥,the law whereof
penalties were intlicted for such
emissions. It was held that defend-
ants were not hound to answer and
subject themselves to those penal-
ties. It is sufficient to say that the
prosecution was tinder a’state law

. . *1378 US 67]
which |mEosed *the penalty, and
that the Federal court was simply
administering the state law, and no
question arode as to a prosecution
under another jurisdiction." 201
US, at G9, GO L ed at 663,

This dictum, subsequentl
on in United States v
supra, was not well founded.

The settled En?Iish rule was ex-
actly the opposite of that stated

relied
urdock,
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by the Court. The most recent au-
thoi'itative announcement of the
English rule had been that made in
1867 in United States of America v
McRae, supra, where the Court of
Chancery pPeals held that where
there is a real danger of prosecution
in a foreign country, the case could
not be distinguished “in principle
from one where a_witness is Fro-
tected from answering any question
which has a tendency to expose him
to forfeiture for a bréach of our own
municipal law.” Supra, at 686. The
dictum from King or the Two Sicilies
cited by the Court in Hale v Henkel
had been rejected in McRae. More-
over, the two factors relied on by
the English court in King of the Two
Sicilies” were wholly inapplicable to
federal-state probléms in this coun-
trfy. The first—"The impossibility
of knowing, as matter of law, t0
what cases'the [danger of incrimina-
tionJ may extend . . . " supra,
at 684—has no force in our country
where the federal and state courts
take judicial notice of each other's
law. "The second—that “in order to
make the disclosure dangerous to (he
Party,who objects, it "is essential
hat’lie should"first quit Die protec-
tion of our laws, and wilfully go
within the jurisdiction of llie laws
he has viola ed,",sugra, at 684, 685—
is equally inapplicable in our country
where the witness is generally within
"the jurisdiction” of the State under
whose law he claims danger of in-
crimination, and where, if ‘he is not,
the State may demand his extradi-
tion. The second case relied on in
Hale v llenkel, supra—The Queen v
Boyes, supra—was irrelevant to the
issue there presented. The Queen v

Boyes did riot involve " gifferent ju-
risdictions or systems of law. It
merely held that the danger of pros-
ecution “must be real and apprecia-
ble .. . not adanger of an imagi-
nary and unsubstantial character
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... Itinnoway suggested that
the danger of prosecution under for-
eign law could be ignored if it was
“real and appreciable.”D

Thus, the authorities relied on by
the Court in Hale v Henkel provided
no support for the conclusion that
under the Fifth Amendment “the
only danger to be considered is one
arising within the same jurisdiction
and under the same sovereignty.”
Nor was its attempt to distinguish
Chief Justice Marshall’s opinion in
United States v Saline Bank of Vir-
%mla, supra, more successful. The

ourt’s reading of Saline Bank sug-

ests that the state, rather than

o federal, privilege against seif-

10. See note 7, supra.
North Carolina cases relied op in llule v
Henkel settled authority in favor of the
proposition that tho Fifth Amendment did
not protect, a federal witness from incrimi-
nating himself under state law. In 8tatc
1 Jones (NC) 526, tho North
Carolina Supreme Court in 1853 did say
that tho North Ct'volina "|c]Jourts,

v March,

in ad-
ministering justice among their suitors,
will nut notice the criminal laws of another
Stale or country, so far as to protect a
witness from being asked whether he had
not violated them.” That court, of course,
was not applying either the Fifth Amend-
ment or the Fourteenth Amendment (which
was not yet enacted), urn! the North Caro-
lina rule ugninxt self-incriminnlion appar-
than the
See Statu v Thomas, 98 NC
590. 60S, -1 SE r.lH, 520 (citing eases). In
any event, tho authority of the March
case had been significantly diminished, if
not discredited,

ently was narrower in scope,
federal vule.

by tho second of tho
North Curolinu cases relied upon in Halo
v Henkel. In State v Thomas, supra, tho
North Carolina Supremo Court conceded
that the March “ease is not distinguishable
in principle from that before us.”
tinued:

It con-
“"Wo prefer, however, to put our
decision upon other ground— more soff«-
furtory to our own MiNAdA and well sus-
tained by adjudications in other Courts.”
18 NC. ut (50J, -1 .HE, ut 520-521.
(Emphasis added.) The court then held
that tho witness hau waived liia privilege
against self-incrimination.
112 I. cd 2d)— 44

Nor were the

incrimination applies to  federal
courts when they are administering
state substantive law. The most

-[378 US 69]

reasonable ‘reading of that case,
however, and the “one which was
plalnlr accepted by Justice Holmes
In Ballmann'v Fagin, suPra, is that
the privilege against self-incrimina-
tion precludes a federal court from
requiring an answer to a question
which might incriminate the witness
under state law.1L This reading is
especially compelling in light o-fthe
English “antecedents of the Saline
Bank ease. See East India Co. v
Campbell, discussed, supra, at (5
and Brownsword v Edwards, dis-
cussed supra, at (533 684

11. It has been argued that
abundantly clear . . . that Saline Bank
stands for no constitutional principle what-
ever. It was merely n reassertion of tho
ancient equny rule that a court of equity
will not ordir discovery that may subject
a party to criminal prosecution. In fact,
the decision wns cited in support of that
proposition by an esteemed member of tho
very Court that decided the. case. 2 Story,
Commentaries on § 1494, n. 1
(1830)." Hutcheson v United Stales, 3(59
US 599, 608, note 13, 8 L cd 2d 137, 147,
82 S Ct 1005 (opinion of Mr. Justice Har-
lan).

Equity,

The cited authority does not, however,
support the argument "that Saline Bank
stands for no constitutional principle what-
ever." That case was cited by Story,
intermingled with more than n dozen other
cases, in a footnote to the following state-
ment:

"Courts of Equity . will not

compel a discovery in aid of a criminal
prosecution . . . for it in ayzihlnt the
pcnive of the Conmon Law to conpel a
party 1O accuse hlerCIf, and it is ngain.it
tho general principles of Equity to aid in
tho enforcement of penalties or forfei-
tures.” (Emphasis added.) Thin state-
ment suggests that the common-low priv-
ilege and the equitable rub are so inter-
meshed that it serves no useful purpose to
attempt to ascertain whether a given ap-
plication by a Court of Equity rested on
the former or tho latter.

mlile i
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_The weakness of the Hale v Henkel
dictum wa3 immediately recognized
both by lower federal courtsZ and
by this” Court itself. li. Vajtauery
Commissioner of Immigration, 273
US 103 71 L ed 560, 47 S Ct 302,
decided in 1927 by a unanimous

*[37S US 70]

Court, appellﬁant refused to answer
certain questions put to him in a de-
Portatlon proceeding on the ground
hat they "might have tended to in-
criminaté him under the lllinois Syn-
dicalism Law . . . Id., at 112,
71 L ed at 565. Instead of deciding
the issue on the authority of the
Hale v Henkel dictum, the Court held
that the privilege had been waived.
The Court then said: .

"This conclusion makes it unnec-
essary for us to consider the extent
to which the Fifth Amendment guar-
antees immunity from self-incrim-
ination under “state statutes or
whether this case is to be controlled
by Hale v. Henkel, 201 US 43 [50
| ed 652, 23 S Ct 3701 Brown v,
Walker, 161 US 591 605 [40 L cd
819 825 16 S Ct 644 compare
United States v. Saline Bank, | Pet
100 b? L ed 69] ;Ballmann v. Fa%g]
200 US 186, 1 %50 L ed 433 437
265 CL2121" 273 US, at 113 71
L od at 566.

In a subsequent case, decided in
1933 this Court suid that the ques-
tion—whether "one_under examina-
tion in a federal tribunal could not
refuse to answer on account of
Progable incrimination under statu
aw"—was sgecmcally reserved in
Vajtauer v Comm'r “of Immigra-
tion.” and was not "definitely set-
tled" until 1931 United States v

12. Sec, p. g., United States v l.oinlmnlo,

228 K 080, nifd on other grounds, 211 US
73, CO t, ed 807, *XI0S Ct 508, where the
court Accepted defendant's contention that
if she answered c.ntnin ouustions, she
might "incriminate herself under the crimi-
nnl lawn of Washington.” See also, e. g.,
liud.aye Powder Co. v Hazard Powder Co.
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Murdock, 290 US 389, 396, 73 L ed
381, 336, 54 S Ct 223

In 1931 the Court decided United
States v Murdock, 284 US 141 76
L ed 210, 52 S Ct 63 82 ALR 1376
the cast principally relied on by re-

spondent here. . Appellee had ‘been
indicted for failing to supply certain
information to ~federal revenue

agents. He claimed that hi3 refusal
had been justified hecause it rested
on the fear of federal and state in-
crimination, The Government ar-
gued that the record supported only
a claim of state, not -federal, incrim-
ination, and that the Fifth Amend-
ment does not protect against a
claim of state incrimination. Ap-
pellee did not respond to the latter
arq_ument, but instead rested his
entire case on the claim that his
refusals had in each instance been
based on federal as well as state in-

87SUS7JU

crimination. In support of "its con-
stitutional argument, the Govern-
ment cited the same two English
cases erroneously relied on in the
Hale v Henkel dictum—King of fhe
Two Sicilies v Willcox, supra, which
had been overruled, and The Queen
v Boyes, supra, which was wholly in-
apposite. An examination of” the
briefs and summary of argument in-
dicates that neither the Government
nor the appellee informed the Court
that King of the Two Sicilies halil
been overruled by United States of
America v McRae, supra.B3

This Court decided that appeliee's
refusal to answer rested solely on a
fear of state prosecution, and then
concluded, in one brief paragraph,

205 V 827; In re Doyle, 42 1'2d fHrt, rcvl
without opinion, <17 F2d 1080.

13. Tiie Government niao relied °n th*
North Carolina cane of State v March,
supra, which, ns previously noted, see not*
10, supra, had been discredited by the mb-
RCfjuent case of State v Thomas, supra.

1-12 1-cd 2d|
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that such a fear did not justify a
refusal to answer questions put” by
federal officers.

The Court gave three reasons for
this conclusion. The first was that:

“Investigations for federal pur-
Poses may not be prevented by mat-
zters depending upon state law.” Con-
stitution, Art. VI, §2" 284 US, at
149, 76 L ed at 213,

This argument, however, begs the
critical question.  No one would sug-
gest that state law could prevent-a
proper federal investigation; the
Court had alreadg held that the Fed-
oral Government could, under the
Supremacy Clause, grant immunity
from, staté prosecution, and that, ac-
cordingly, state law could not pre-
vent a,P,rope,r federal investigation.
The critical issue was whether the
Federal Government, without yrant-
Inp Immunity from state prosecu-
tion, could compel testimony which
would incriminate under state law,
The Court’s first “reason” was not
responsive to this issue.

The second reason given by the
Court was that:

“The English rule of evidence
against comﬁulsory “self-incrimina-
tion, on which historically that con-

. . -f.178 UsS 72]
tailed* in the Fifth Amendment
rests, does not protect witnesses
against disclosing offenses in viola-
tion of tho laws of another country.
ngz of the Two Sicilies v _Willcox,
7 State Trials (N.S.) 1050 1068
%Xen v Boyes, 1B. & S. 311 330"

US, at 149 76 L ed at 213

As has been demonstrated, tho
cases cited were in one instance over-
ruled and in the other inapposite,
and the English rule was the oppo-
site from that slated in this Court’s
cpinion: Tho rule did “protect wit-
nesses against disclosing offenses in

violation of the laws of another coun-
try.” United States of America v
MCRae, supra.

The third reason given by the
Court in Murdock was that:

“This court has held that immu-
nity against state prosecution is not
essential to the validity of federal
statutes declaring tlrf a witness
shall not he excuséd fro n g,|vmg| evi-
dence on the ground thatit will in-
criminate him, and also that the lack
o-f state power to give witnesses pro-
tection against federal prosecution
does not defeat a stale immunity
statute. Theé)rmmple established is
that full and complete immunity
against prosecution by the
ment compelling :
swer is equivalent to the protection
furnished by the rule against com-
pulsory self-incrimination. Counsel-
man v, Hitchcock, 142 U.S. 547 [35
L ed 110 12 S Ct 195]. Brown v.
Walker, 161 U.S. 591 606 [40 L ed
819, 821, 16 S Ct 644]. Jack v.
Kansas. 199 U.S. 372 381 [50 L ed
231, 236, 26 S Ct 73'2. Hale v. Henk-
el 201 U.S. 43 68 [50 L ed 652 0G3
26 S Ct 370). US, at 149, 76
L ed at 213,

This arﬁument—that the rule in
question had aIread(Y been “estab-
lished” by the past decisions of the
Court—is not accurate. The first
case cited by the Court—Counselman
v Hitchcock—said nothing about the
Problem of incrimination under the
aw of another soverel(%n. The sec-
ond case— Brown v Walker—merely

*1378 US 73] . .
held that the "'federal immunity
statute there involved did protect
against state prosecution. The third
case—Jack v_Kansas—held that tho
Due Process Clause of the Fourteenth
Amendment did not prevent a Slate
from compelling an answer to a
guestlon which “presented no "real
anger of a Federal prosecution.”
199°US, at 382 50 1-ed at 237. The

_ govern-
the witness to an-
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final case—Hale v Henkel—con-
tained dictum in support of the rule
announced which was without real
authority and which had been ques-
tioned by a unanimous Court in
vajtauer V Commissioner o-f Immi-
gration, supra. Moreover, the Court
subsequently said, in no uncertain
terms, that the rule announced in
Murdock had not been previously
“established” by the decisions of the
Court. When Murdock aPpealed his
subsequent conviction on the ground,
inter ‘alia, that an instruction on
willfulness should have been given,
the Court affirmed the Court of Ap-
peals’ reversal of his conviction and
said that:

~ “Not until this court pronounced
judgment in United States v. Mur-
dock, 234 U S, 141 %'76 L ed 210, 52
S Ct G3 82 ALR 1376, it. been
definitely settled that on.. under ex-
amination in a federal tribunal could
not refuse to answer on account of
Frobable incrimination under state
aw. The question was involved, but
not decided, in Ballmann v, Fagm
200U.S.186 19550 L ed 133 43(,
26 S Ct 212] and specifically ee-
served in Vajtauer v. Comm'r of im-

73U.S 103 U3 [71L

migration
ed g580, 566, 47 S Ct 302&” nited
States v Murdock, 290 US 389, 396,

78 L cd 381, 336, 54 S Ct 223

Thus, neither the reasoning nor
the authority relied on by the Court
in United States v Murdock, 254 US
141, 76 L ed 210, 52S Ct 63, 82 ALU
1376, supports its conclusion that
glle Fifth Amendment permits the

ederal Government to compel an-
swers to questions which might in-
criminate under state law.

In 1944 the Court, in Feldman v
United States, 322 US 487 83 L ed
1408 64 S Ct 1082 154 ALR 982
was confronted with the situation
where evidence compelled by a State

U. S. SUPREME COURT REPORTS
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under a grant of state immunity was
“availed of by the [Federal] Govern-
*[37S 1JS 741

ment” and *introduced in a federal
prosecution. Jack v JCansas, 199 US,
at 382 so L ed at 237. This was
the situation which the Court had
earlier said it did “not believe” would
occur.  Ibid.  Nevertheless, the
Court, in a 4-0-3 decision, upheld
this practice, but did so on the au-
thority o-f a prmmPIe which is_no
Ionger accepted by this Court. The
Feldman reasoning was essentially
as follows:

“[T]he Fourth and Fifth Amend-
ments, intertwined as they are, [ex-
press] supplementing phases of the
same ‘constitutional puroose . . . .
322 US 489-490, 88 L ed 1412

“[0]ne of the settled princiPIes of
our Constitution has been that these
Amendments protect only against
invasion of civil liberties by the
éFederal] Government whosé con-
uct they alone limit.” 1d., at 490,
83 L ed 1413

“And so, while evidence secured
through unreasonable search and sei-
zure Dy federal officials is inadmis-
sible in a federal prosecution, Weeks
v United States, supra; . . . in-
criminating documents so secured by
state officials without participation
by federal officials but turned over
for their use are admissible in a fed-
eral prosecution. Burdeau v. Mc-
Dowell, 256 U.S. 465 [65 L ed 1018
41 S Ct 574 13 ALR 11591" 32
US, at 492 88 L ed at 1414,

The Court concluded, therefore, b%
analogy to the then extant searc

and seizure rule, that evidence com-
pelled by a state grant of immunity
could bé used b%/ the Federal Gov-
ernment, Buf the legal -roundaation
upon which that 4-to-3 decision res:-
ed no longer stands. Evidence il-
legally seized by slate officials may
not now be received in federal courts.

W IT
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In Elkina v United State?, 364 US
206, 4 L ed 2d 1669, 80 S Ct 1437
the Court held, over the dissent of
the writer of the Feldman decision,
that “evidence obtained by state of-
ficers during a search which, if con-
ducted by federal officers, would have
violated “the defendant’s immunity
from unreasonable searches and sei-
zures under tho Fourth Amendment
is inadmissible over the defendant’s
. . *[378 Us 75] .
«timely objection in a federal crim-
inal trial.” 364 US, at 223 4L ed 2d
at 168L Thus, since the fundamen-
tal assumption underlying Feldman
is no longer valid, the constitutional
question there decided must now be
regarded as an open one.

The relevant cases decided by this
Court since Feldman fall into two
categories. Those involving a fed-
eral ‘immunity statute—exémplified

Adams v Maryland, 347 US
179 98 L ed 603 74 S Ct 442—in
which the Court suggested that the
Fifth Amendment Dbars use by the
States of evidence obtained by the
Federal Government under™ the
threat of contempt. And those in-
volvmq.a slate immunity statute—
exemplified b Knapﬁ) v Schweitzer,
3H7US 371, 2L ed 2d 1393 78S Ct
1302—where the Court aPplym_(}; a
rule today rejected,.he|d he Fifth
Amendment “inapplicable to the
Slates. ¥

_In Adams v Maryland, supra, pe-
titioner had testified hefore a United
States Senate Conimiltee investigat-
ing crime, and bis testimony had

14. la Mills v Louisiana, 3fO US 220,
3 1, ed 2d 1193, 79 S Ct 980, tho Court,
without opinion, simply applied tho rule
announced in Knapp v Schweitzer, 257 US
371. 2 L ed 2d 1393, 78 S Ct 1302. In
Hutcheson v United Slates, 309 US 599,
8L ed 2d 137,82 S Ct
opinion of the Court.

1005, there was no

15. Tho Court in Adams v Maryland,
247 US 179, 98 L ed 008, 74 S Ct 442, went

20 (578 84 S Ct 1591 o
later been used to convict him of a
stale crime. A federal statute at
that time provided that no testimony
given by a witness in congressional
inquiries “shall be used as evidence
In any criminal proceeding %galnst
him in_any court . . . " Stat
833 The State questloned the ap-
plication of the statute to petition-
er’s testimony and the eonstitution-
ality of the statute if construed to
apply to state courts. The Court, in
an opinion joined by seven members,
made the following significant state-
ment: “a witness does not need any
statute to protect him from the use
of self-incriminating testimony he is
compelled to give over his objection.
The Fifth Amendment takes care of
that without a statute.” 347 US,
at 181, 98 L ed at G12Is This state-

(V]

*[378 70] .

ment suggests *that any testimony
elicited under threat of contempt by
a government to whom the constitu-
tional privilege against self-incrim-
ination is applicable (at the time of
that decision it was deemed applica-
ble only to the Federal Government)
may not constitutionally be admitted
intd evidence against him in any
criminal trial conducted by a gov-
ernment to whom the privilege is
also applicable,  This statement,
read in light of today’s decision in
Malloy v Hogan, 378 US at 1 12
L ed 2d at 653 8 S Ct 1489
draws into question tho continuing
authority of the statements to the
contrary in United States v Murdock,
281 US 141, 76 L ed 210, 52 S CL 63

on to construe the statute ns affording
more protection than would he provided
by tho Fifth Amendment alone. It held
that the statute applied even where, os
there, the witness had not claimed tits
privilege against self-incrimination before
being required to testify. It hold, ns well,
that the statute did, and constitutionally
could, prevent use of the testimony in state
ns well ns federal courts.
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82 ALR 137G and Feldman v United
Stales, supra. 4

Knapp v Schweitzer, 357 US 37],
2 L ed 2d 1393 78 S Ct 1302 in-
volved a state contemPt conviction
for a witness* refusal to answer
questions, under a grant of state im-
munity, on the ground that his an-
swers'might subject him to prosecu-
tion under federal law. Petitioner
claimed that “the Fifth Amendment
gives him the_ privilege, which he
can assert a?amst eithier a State or
the National Government, against
giving testimony that might tend to
implicate him in a violation" of fed-
eral law. Id., at 374, 2 L ed 2d at
-[378 US 7717,
1397. The Court, applying *the rule
then in existence, deniéd petitioner’s
claim and declared that:

“II is plain that the [Fifth Amend-
ment] can no more be thought of as
restrlctm?, action by the States than
as restricting the conduct of private
citizen?. The sole—although deePIy
valuable—purpose of the Fifth
Amendment privilege against self-
incrimination is the secdrity of the
individual against the exertion of
the power of the Federal Govern-
ment to_compel incriminating testi-
mony with a view to enahling that
samé Government to convict @ man
out of his own mouth." Id., at 380,
2L ed 2d at 1401

The Court has today rejected that
rule, and with it, all the earlier cases
resting on that rule.

The foregoing makes it clear that

Ifi, In Ullmann v United States, 350 US
«122. 100 L ed 511, 70 S Ct 497, 53 ALR 2d
1008, decided two years after Adnms, the
Court did not reach the constitutional ques-
tion of whether a State could prosecute a
person on the basis of evidence obtained by
the Federal Government under a federal
immunity stntute. Tho Court again con-
strued the applicable statute, which re-
lated to testimony involving national se-
curity, to apply to the States and hold
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there is no continuing legal vitality
to, or historical justification for, the
rule that one jurisdiction within our
federal structure may compel a wit-
ness to (t;lve testimony which_could
be used o convict him of a crime in
another jurisdiction,

IV. Conclusions.

In light of the history, policies
and purposes of the privilege against
self-incrimination, we now accept as
correct the construction given_the
annege be the English courts7and
y Chief Justice Marshall and Jus-
tice Holmes. See United States v
Saline Bank_of Virginia, supra;
Ballmann v Fagin, supra. We re-
ject—as unsupported by history or
policy— the deviation from that con-
struction only re,centlg/ adopted by
tills Court in" United States v Mur-
dock, supra, and Feldman v United
States, supra. We bold that the
constitutional  privilege
,-L'agalnst self-incrimina-
_ tion_protects a state wit-
ness against incrimination tinder
federal "as well as state law and a
federal witness against incrimina-
|tlon under state us well as federal
aw.

We must now decide what effect
this thde has on existing stale
immunity fegislation, In _Counsel-
man v Hitchcock, 142 US 547, 35 1,
ed 1110, 12' S fit 195 this Court
considered a federal statute which
Prowded that no “evidence obtained
rom u party or witness by means

that the paramount federal “authority in

mv

aafeguarding national security" justifies
"the restriction it lias placed on the €Xer—

cise of slate power . . . Id., at 430,
100 L cd at 523.

17. The English rule apparently prevails
also In Cannda, Australia and India. 3m
Grant, Federalism nnd Self-Incrimination:
Common Law and Uritish Umpire Com-
parisons, 5 UCLA I, Rev 1 (1958).
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ofajudicjal proceeding . . . shall
be given in evidence, or in any man-
nerused against him . .. in any
court of the United States . . . "
Id,, at 560, 35 L ed at 1113 Not-
withstanding this statute, appellant,
oJming his privilege against sclf-
incrimination, refused to answer cer-
tain questions before a federal g|rand
Iur,y. The Court said "that Tegis-
ation cannot abridge a constitutional
privilege, and that it cannot replace
or supply one, at least unless it is
s0 broad as to have the same ex-

tent in scope and effect.” 1d., at 585
HLedat] 122 ApPI mgthlsprm-
ciple to the facts ot that case, the

Court upheld appellant’s refusal to
answer on the ?round that the stat-
ute: “could nof, and would, not, pre-
vent the use of his testimony to
search out other testimony to be used
in evidence against him or his prop-
erty, ina criminal proceeding in such
court . . . "id, at 564, 3B L ed
at 1114 that it: “could not prevent
the obtaining and the use of wit-
nesses and evidence which should he
attributable directly to tho testi-
mony lie might give under compul-
sion, and on which he might ho con-
victed, when otherwise, “and if he
had refused to answer, he could not
possibly have been convicted . . . "
Ibid,, and that: “affords no pro-
tection against that use of compelled
testimony which consists in gaining

therefrom a_['knowledge of tho de-
tails of a crime, and of sources of
information which ma%supply other
means of convicting the witness or
party.” Id., at 585 3HL ed at. J122

Applying, the holdin%of that case
to our holdings today that, the privi-
lege. against self-inCrimination” pro-
13. Once u defendant demonstrates that
he has testified, under a state
Uf.Kinoti- k (trnnt of immunity, to mat-
ters related to the federal
prosecution, the federal authorities have

tects a state witness against federal

prosecution, supra, at 694, and that
) “the same  standards
lieadnotc 5 must determine whether
ne*dnote g [a witness’] silence in
~either a federal or state
roceeding is justified,™ Malloy v
ogan, 378 US at 11, 12 L ed 2d

at 661, we hold tho constitutional
rule to be that a state witness may
not he compelled to give testimony
which may be mcnmmatmq under
federal law unless the compelled tes-
timony and its fruits cannot be used
In any manner by federal officials
in connection with a criminal prose-
cution against him. We_ conclude,
moreover, that in order to implement
this constitutional rule and accom-
modate the interests of the State and
Federal Governments in |nvest|?,at-
, __ing and _prosecuting
ifcadnoie 7 crime, the Federal Gov-
_ ernment must be prohib-
ited from making any such usg of
compelled testimony and its fruits, L
This exclusionary rule, while permit-
ting the States to secure informal ion
necessary for effective law enforce-
ment, leaves the witness anti tho
Federal Government in substantially
the same position as if the witness
had claimed his privilege in the ab-
sence of a state grant of immunity.
It follows that petitioners hero
may now be compelled to answer the
. uestions propoundeqd to
liradnnlr n them. At the time Ihey
I'r«<ino(c to refused to answer, how-
ever, petitioners had a
reasonable fear,” based on this
Court’s decision in Feldman v
United States, supra, that the fed-
eral authorities might use tho an-
swers against them in connection

*[378 U

with a federal ‘psrscs)écution. Wo

the burden i.f showing that tlwir evidence
is not tainted by establishing that they
had an independent, legitimate sourm for
ttio disputed evidence.
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have now overruled Feldman and
held that the Federal Government
may make no such use of the an-
swers. Fairness dictates that peti-
tioners should new be afforded an
opportunity, in light of this devel-
opment, t0 answer the questions.
Cf. Raley v Ohio, 360 US 423 3L ed
24 1344795 Ct 1257, Accordingly,
the ludgmen_t of the New Jerséy
courts ordering petitioners to an-
swer the questions may remain un-
disturbed.  But the judgment of
contempt is vacated and the cause
remanded to the New Jersey Su-
preme Court_ for F_rocee_dl_ngs rot in-
consistent with tliis opinion.

It is so ordered.

SEPARATE

Mr. Justice Harlan, whom Mr.
*Tustice Clark joins, concurring in the
judgment,

Unless | wholly misapprehend the
Court’s opinion, 1ts holding that tes-
timony compelled in a state proceed-
ing over a witness’ claim that such
testimony will incriminate him may
not be used against the witness in a
federal criminal prosecution rests
on constitutional grounds. On that
basis, the contrdry conclusion of
Feldman v United States, 322 US
487, 83 L ed 1408 64 S Ct 1082, 154
ALR 982, 1s overruled.

1 believe that the constitutional
holding of Feldman was correct, and
would not overrule it. To the extent,
however, that the decision in that

«f.17S US till

case may have rested *also on a re-
fusal to exercise this Court’s “super-
visory power™ over the administra-
tion 'of justice in federal courts, |
think that it can no longer be con-
sidered good law, in light of this
Court's subsequent deciSion in El-
kins v United States, 364 US 206.
41, ed 24 1609, 80 S Ct 1437. In
Elkins, this Court, exercising its

121 ed 2d

~ Mr. Justice Black concurs in the
Jrudgment and opinion of the Court
for the reasons stated in that opin-
jon and for the reasons stated in
Feldman v United States, 322 US
437,494, 88 L ed 1408 1415 64 S Ct
1082,154 ALR 982 (dissenting opin-
jon), as_well as Adamson v Cali-
fornia, 332 US 46,68 91 L ed 1903
1917 67 S Ct 1672 171 ALR 1228
FSdlssentm opinion); Speiser v
andall, 357 US 513 529 21 ed 2d
1460, 1475, 78S Ct 1332 (concur-
rn opmlon{éOBartkus v llinois
US 121, 150, 3L ed 2d 684, 705,
79 S Ct 676 d[ssentm? opinion):
and Abbate v United States, 359 U
187, 201, 3L ed 2d 729, 738, 79 S Ct
666 (dissenting opinion).

OPINIONS

supervisory power, did away with
the “silver platter" doctririe and
prohibited the use of evidence un-
constitutionally seized by stale au-
thorities in a federal criminal trial
involving the person suffering such
a seizuré. | believe that a similar
suPervwory rule of exclusion should
follow in a case of the kind now
before us, and solely on that basis
concur in this judgment.

~The Court's constitutional conclu-
sions are thought by it to follow
from what it terms the “policies" of
the privilege against solf-incrimina-
tion-and a re-examination of various
cases in this Court, partlcularlyr in
he context of early English law,
Imost entirely apsent “from the
statement of “policies™ is any refer-
ence to the particular problem of
Ibis case; at hest, the statement sug-
gests the set of values which are on
one side of Ilie issue. The discus-
sion oF precedent is scarcely more
helpful. "It intertwines decisions of
Ihis Court with decisions in English
courts, which perhaps follow a dif-
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ferent rule,1and casts *doubt for one
reason or another on every Ameri-
can case which does not accord with
the result now reached. When the
skein is untangled, however, and the
line of cases is spread out, two facts
clearly emer([;e:

(1) With tv early a
what doubtful exceptions, this Court
lias consistently rejected the propo-

-T378 US 831

sition that *the danger of incrimina-
tion in the court of another jurisdic-
tion is a sufficient hasis for invoking
?, privilege against self-incrimina-
jon ;

1. The not elonr.
United States of America v McRae, LR
3 Ch App 79 (1867), the case on which
tho majority primarily relies, the United
Stales came into court as a party and
U elicit from the defendant an-
swers which would hove

English rule is

sought
subjected him

to a forfeiture of property under the
laws of the United States. Upholding
the defendant’'s refusal to answer, the
Lord Chancellor pointed cut that tho
Plaintiffs calling for an nn-
rwer nro the sovereign power by whoso
authority nnd in whose name the pro-

ceedings for tho forfeiture nro instituted,
und who have tho properly to bo for-
feited within their reach.” Id., at 85.
That case, in which ono sovereign,
party proceeding,
use the judicial process of another sover-

ns a
in a civil attempted to
eign to obtain answers which would subject
the witness to a forfeiture miner the laws
of the former is clearly distinguishable
from the present case.
In King of the Two Sicilies v Wlllcox,
1 Sim (NS) 301. Il Kng Rep 11(1 (1851),
the Vice-Chancellor had said that "tho
rule of protection [uguinst self-incriminn-
may tend to
subject a purty to penalties bu our oan
1 Sim (NS), at 331, 61
at 128 (emphasis added). Tho
Lord Chancellor said McRno, supra,
that King of tho Two Sicilies Imd boon
"most correctly decided,” LR, 3 Ch Aop, at
6.". but that tho general laid
down llo de-
rule In McRnc on tho

tion] is confined to what
lines
Kng Rep,

in

rule there

was unnecessarily broad.
clined to apply tho
ground that ignorance of
the .lodge as to foreign [had
been] completely removed by the admitted
statements upon tho pleadings, in which
the exact nature of the penalty or forfei-

“tho presumed
law

and some-

097
(2)  Without any exception, in
every case involving ‘an immunity
statute in which the Court has
treated the question now before us,
it has rejected the present major-
Ity’s views.

The first of the two exceptional
cases is United States v Saline Bank
of V|rg|n|a, 1 Pet 100, 7 L ed 69,
decided in 1828; the entire opiiv 'n
in that case is quoted in the majority
opinion, ante, p. 684. It is not clear
whether that case has any bearing
on the privilege against self-incrim-

ination at all.2 The second case is
Inture incurred by the party objecting to
answer is precisely stated " LR,

3 Ch App, at 85, and the further ground,
noted above, thnt the property subject to
a forfeiture was "within the of
the United States,” id., at 87.

The other two English eases which the
this connection were
ICO yours earlier than
Moreover, both

which would

power

majority cities
decided more than

in

King of the Two Sicilies.
cases involved disclosures
have been incriminating under a separate
system of laws operating within the same
legislative sovereignty. East India Co, v
Campbell, 1 Ves 210, 27 Eng Rep
1010 (Ex 1749); Hrownsword v Edwards,
2 Ves sen 243, 28 Eng Rep 157 (Ch 1750).
King of tho Two which
volved the lawH of unother sovereign, the
Vico-Chanccllor observed that there was

an "absence of all authority on the point”

sen

In Sicilies, in-

raised beforo him, 1 Sim (NS), at 381,
61 Kng Rep, at 128.
There is little agreement among tho

authorities on the effect of these cases.
Federalism ami Self Incrimina-
Common Law and llritish Empire
5 UCLA L Rev 1-8; 8 Wig-
more, Evidence (3d eii 1940), $2258, n. 8;
Kroner, Self Jncrin':>ation; Thu External
Reach of the Privilege, 60 Col L Rev 816,

Sen Grant,
tion:
Comparisons,

820, n. 26; McNnughton, Self-Jncriminu-
tion Under Foreign Law, 45 Vo |, Rev
1299, 13i'2.

2. Compare MeNaughton, supra, note 1,
at 1305-1306, with Kroner, supra, note 1,
at 818. See Hutcheson v United States,
369 US 509, 008, note 13, 8 L ed 2d 137,
147, 82 S Ct 1005; Feldman v United
States, supra, 322 US at 494, 88 L ed at
1415.

That this case has meant different things

to different people is evidenced by tho
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Ballmann v Fagin, 200 US 186, 50
| ed 433 26 S Ct 212, decided in
1908 The statement that the ap-
pellant “was exonerated from dis-
closures which would have exposed
him to the penalties of the state
law,” id., at 195 50 L ed at 437, was
at best an alternative holding
Rrobably not even that.3 Ballmann
ad based his refusal to testify be-
fore the Grand Jury solely on the
possibility of incrimination under
state law, id., at 193-194, 50 L cd
at 43G.  Nevertheless, before con-
sidering the effect of state iner'mi-
nntion at all, the Court pointed out
that the facts showed a likelihood
. . . =1373 US 81]

"of incrimination under federal law.
Id., at 195 50 L ed at 437. The
Court then proceeded to say:

“Not impossibly Ballmann took
this aspect of ‘the matter for
granted, as one which would be per-
ceived by the court without his dis-
agreeablg/ emphasizing his_ own
tears. But he did call attention to
another less likely to be known. As
we have said, he Set forth that there
were many proceedm?s on foot
against him as party fo a ‘bucket
sh >p.” and so subject to the criminal
law ‘of ihe Stale in which the grand
jury was sitting.  According to
United States v Saline Bank, 1
Peters, 100 [7 b cd 69, lie was
exonerated from disclosures which
would have exposed him to the pen-
alties of the state law, See Jack
v Kansas, 199 US 372 [50 L ed 234,
26 S Ct 73], decided this term. One
way or the other we are of opinion
that Ballmann could not be required
to produce his cash hook if lig set
up that it would tend to criminate

Opinion in lIlnlo v Itcnitel, 201 US 11, DO
1, ril G52, 26 s Ct 370. in which the Court
distinguished Saline Hank, presumably in-
adequately, on the ground that in it "the
Federal court was simply administering
tho state law, and no question arose us to
» prosecution under nnother jurisdiction.”

201 US, at GO, 50 L ed ut GG3.
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him.” Id., at 200 US 195-196, 50 L
ed at 437.

Since the Jack case which the
Court cited immediately after re-
ferring to Saline Bank had heen
decided just a few weeks before
Ballmann and was contrary to
Saline Bank, it is plain thaf the
Court was not approving and apply-
ing the latter case. Theexplanation
for the Court’s inclusion of this am-
biguous and inconclusive discussion
of state incrimination is surely the
fact that Ballmann had failed fo set
up the claim of federal ingrimina-
tion on which the Court relied.

Neither of these two cases, there-
fore, "squarely holds,” ante, p 684;
see ante, p 687, that a danger of in-
crimination under state law relieves
a witness from teshfqu hefore fed-
eral authorities. Maore 1o the point,
whatever force these two cases pro-
vide for the majority’s position is
wholly vitiated by sulisequent cases,
which are flatly contradictory to
that position.

$IIl Jack v Kansas, 199 US 872, 50
L ed 234 26 S Ct 73 decided in
1905, the Court considered a Kansas
immunity statute. The witness had
refused. to testify on the ground that
his testimony might incriminate him
under federal law. Tho Court up-
held his commitment for ,contem,Pt
over his claim that the immunity
granted by the state statute was not
broad enough,” id., at 380, S0 L ed
al 236, and ‘that his imprisonment
therefore violated the Fourteenth
Amendment. The Court said:

“We think the legal immunity is

3. In United States v Murdock, 200 US
880, 3::ig, 78 L cd 381, 886, M S Ct 223.
the Court said that the question Whether
"one under examination in a federal tri-
bunal could . . . refujj to answer on
account of probable incrimination under
r.tate law” had been "involved, but not

decided” in Bullinann.
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in regard to a prosecutic in the
same Jurisdiction, and when that is
fully given it is enough. Id., at 382
0L ed at 237,

. The present majority character-
izes this statement as “cryptic dic-
tum,” ante, p. 687. But, 1 submit,
there is_nothing cryptic about it.
Nor is it dictum. The Court as-
sumed for purposes of that case that
the Fourteenth Amendment re-
quired that a state statute “give suf-
ficient immunity from prosecution
or punishment,” id., at 380, 50 L ed
at 236, and It is_evident from the
opinion that the Court regarded the
remoteness of a dantger of prosecu-
tion_in the courts of another juris-
diction, mcluqu the federal courts
as a basis for holding 9eneral|y, and
rot me,relY on the facts of the case
before it, that a state immunity stat-
ute need not protect against such
danger. Secid., at 381-382 50 L ed
at 236, 237.

The next case is Hale v Henkel,
200 US 43 50 L cd 652 26 S Ct
370, decided one year later, shortly
after Ballmann. "~ The Court there
rejected the appellant’s argument
that the federal immunity statute to
be valid had to confer immunity

from,JJunishment under state law.
It said:

“The further suggestion that the
statute offers no“immunity from
prosecution in the state courts was

4. In Brown v Walker, 161 US 591, 40
1. ed 819, 111 S Ct 644, on which the Court
relied in Male, the Court intimated that
* federal immunity statute need not pro-
tect a witness from ‘‘u bare possibility
that by his disclosure he might ho sub-
jected to the criminal laws of some other
sovereignty.” 161 US, at 608, 10 L ed at

In .lack, supra, the Court described
urnwn ns follows:

‘in die subsequent case of Brown v
“filter, 161 US Bill, [40 L ed 819, 10 S Ct
*44). the statute there involved was held
to afford complete immunity to tho wit-

hers, and he was therefore obliged to

also fully considered in Brown v
Walker and held to be no answer.
The converse of this was also de-
cided in Jack v Kansas, 199 US 372
50 L ed 234, 26 S Ct 73], namely,

*[378 US 86

1 . .
that the fact *that an immunity
granted to a witness under a state
statute would not prevent a prose-
cution of such witness for a viola-
tion of a Federal statute, did not
invalidate such statute under the
Fourteenth Amendment. It was
held both by this court and by the
Supreme Court of Kansas timt the
Poswblhty that information given hy
he witness might be used under the
Federal act did not operate as a
reason for permlttln% the witness to
refuse to answer, and that a danger
so unsubstantial and remote did not
impair the legal immunity. Indeed,
if the ar%ument_ were a sound one
it might be carried still further and
held to apply not only to state prose-
cutions within the same jurisdiction,
but to prosecutions under the crim-
inal laws of other Slates to which
the witness might have subjected
himself.  The ‘question has" boon
fully considered in England, and the
conclusion reached by > courts of
that country that the e"ly dan,gier
to be considered is on_ arising with-
in the same jurisdiction and" under

the same sovereignty. . . " 201
US, at 68-69, 0L ed at GG3<

answer the questions that were put to
him, uithough they might tend to incrim-
inate him. In that ease it was contended,
on tho part of the witness, that the statute
did lot grant him immunity against
prosecutions in the state courts, although
it granted him full immunity from prose-
cution by the Federal Government. This

contention was held to lie without merit.
While it was asserted that tho law of
Corgrcsa was supreme, and that judges
nnd courts in every Statu were bound
thereby, and that therefore tho statute
grunting immunity would yoperate
in tile state as well us in the Federal
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In,Vag,tauer v_Commissioner of
Immigration, 273 US 103, 71 L ed
560, 47 S Ct 302 which did not in-
volve an immunity statute, the

=378 US 87]

Court *found it unlnecessar)( to con-
sider the ques.ion, extensively
a[?ued by the parties, whether “the
Fitth Amendment guarantees im-
munity from self-inCrimination un-
der state statutes . . . id., at
113 71 L ed at 566; the Court in-
dicated that it did not necessarily
regard Hale and Brown, supra, as
conclusive of that question, ibid,
Cf. United States v Murdock, 290
US 389 396, 78 L ed 381 385 54
S Ct 223 Any doubts on this score,
however, were settled in 1931, in
United States v Murdock, 281 US
141 76 ed 210,525 Ct 63 82 ALR
1376. The Court there held unmis-
takably that an individual could not
avoid testifyinjr in federal proceed-
ings on the ground that his testi-
mony might incriminate him under
state law.

“This court has held that immu-
nity against state prosecution is not,
essential to the vaI|d|t¥ of federal
statutes declaring that a witness
shall not be excused from g,lvmq evi-
dence on the ground that it will in-

courts, yet still, and aside from that view,

it was snid that while there might he a
bare possibility that a witness might bo
subjected to the criminal laws of some
other sovereignty, it was not n real and
probable danger, but was so improbable
that it needed not to lie taken into ac-
count.” 199 US, at 881, CO L cd at 23(1.
(Emphasis added.)

lirown is cited for the proposition that
“full nnd complete agninst
prosecution by tho government compelling

immunity

the witness to answer is equivalent to the
protection furnished by the rule against
compulsory self-incrimination,” in United
States v Murdock, 284 US 141, 149, 70
I, ed 210, 213, 52 S Ct 53, 82 ALU 1375.
And nee Vajtauer v Commissioner of Im-
migration, 273 US 103, 113, 71 J. ed 550,
5G0. 47 s Ct 302.

The majority is incorrect when it states,
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criminate him, and also that the
lack of state power to give witnesses
Protecnon a%alnst federal prosecu-
lon does not defeat a state irmnu-

-[378 US

. 88]

nity statute. *The principle estab-
lished is that full and complete
immunity against prosecution by
the government compelling toe wit-
ness to answer js eguwalent to the
protection furnishe bP/_the rule
against compulsory_ self-incrimina-
tion.” Id., at 149776 L ed at 213

Tim Court has not until m_v de-
viated from that definitive rulmgi.
In later proceedings in the Murdaoclc
case, the Court said it was “definite-
y seftled that one under examina-
tion in a federal tribunal could not
refuse to.answer on account of Prob-
able incrimination under state law."
290 US 389 396, 78 L ed 381 386
54 S Ct 223 _The Court adhered to
this view in Feldman, supra, where
it established an equivalent rule al-
lowing the use in a federal court of
testimony Pwe_n in a state court,
The genéral principle was said to be
one of “separateness in the opera-
tion of state and federal criminal
laws and state and federal immu-
nity provisions.” 322 US, at 493-
491, 83 L ed at 1415@

ante, pP. 588, Unit the Court in Hale, re-
lying on King <f the Two Sicilies, supra,
disregarded a
trary to its own conclusion.

“settled English rule” con-
See note 1.
supra.

5. This was the principle underlying the

decision in Feldman rather than the so-
called “Feldman reasoning,"” ante, p. 592,
which, as described by the majority, con-
sists of phrases plucked from separate
paragraphs appearing on four ditl'erent,
pages or the reported opinion, see Feld-
man, so ira, at 489-492, 88 L ed ut 1412-
1114.

platter”
lated principle then applicable in the area
See id., at 492, 88

.'he Court referred to the "silver

doctrine only to illustrate a re-

of scnrch-Biul-aeizuru.
1. ed at 1414.

The majority is, however, correct
slating that the decision in Elkins v Unit*-"
States, 304 US 205, 4 |, ed 2d 1559, 80
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In Adams v Maryland, 347 US
179, 98 L ed 608 74 S Ct 442, the
Court held that a federal |mmun,|t?{
statute,6 the language of whic
“could be no plainér,”"id., at 181, 98
L ed at 612, prohibited the use in
a_ state criminal trial of testimony
iven before a Senate Committee,
éuﬂe obviously, the remark in
dams that thé Fifth Amendment
protects a witness “from the use of
self-incriminating testimony he s
compelled to give over his oblec-
tion,” ibid,, does not even remotely
suggest “that any testimony elicited
*[378 U S S9]
under threat of contempt bY’ *a gov-
ernment to whem the constitutional
paneFe against self-incrimination
Is.applicable . . .. may not con-
stitutionally be admitted” into evi-
dence against him in any criminal
trial conducted by a goveérnment to
whom the privilege 7is also appli-
\iaple,” ante, p. 693

In KnapéJ v Schweitzer, 357 US
371, 2L ed 2d 1393 78 S Ct 1302
the Court again_ upheld the validity
of state immunity statutes against
the charge that they did not, as they
could not, confer immunity from
federal prosecution, The Court ad-
hered to its position in Knapp,
supra, in 1959 in Mills v Louisiana,
& US 230, 3L ed 2d 1193 70 S Ct

This, then, is the “history” mus-
tered by the Court in support of
overr,uImF the sound constitutional
(rjnoacntrme ying at the core of Feld-

Part | of this_opinion shows, |
believe, that the Court’s analysis of
prior cases hardly furnishes an ade-
quate basis for d new departure in
constitutional law. Even if the

S t‘l 1-187, discarding tho “silver platter"”
®*?Ilrinc has an important bearing on this
See infra, p. 702.

0l

Court’s analysis were sound, how-
ever, it would not support reversal
cf the Feldman rule on con&titu-
tic.ial grounds.

If the Court were correct in as-
serting that the “separate sover-
eignty” theory of self-incrimination
should be discarded, that would, as
the Court says, lead to the conclu-
sion that “a’state witness [is pro-
tected] against incrimination under
federal as well as state law and a
federal witness against incrimina-
tion under state as well as federal
law.” Ante, p 694 However, deal-
ing strictly with the situation pre-
sented by this case, that conclusjon
does not'in turn lead to a constitu-
tional rule that the testimony of a
state witness (or evidence, to mmhich
his testimony "leads) who is com-
pelled to testify in state proceedings
may not be uSed against_him in-a
federal ~prosecution.  Protection
which the Due Process Clause af-
fords agaist the States is quite ob-
viously not any basis for a consti-

tutional ’ rule requlating the conduct
of federal authorities in federal pro-
ceedings.

The Court avoids this Problem b
mixing together the Fifth Amend-
ment and the Fourteenth and talk-
ing about “Ibe constitutional priv-
|Ie?e against self-incrimination,”
ante, p.” 69L Such an approach,
which deals with “constitutional
rights at large, unrelated either to
articular provisions of the Consti-
ution or to relevant differences be-
tween the States and the Federal
Government warns of the dangers
for our federalism to which “the
“incorporation” theory of the Four-
teenth Amendment leads. See my
dissentin oglmon in Malloy v
Hogan, 378 US 14. 12L cd 2d p"663.

6. See Adams, supra, nt 1SO, note 1,

98 L ed at 011.
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~ The Court’s reasons for overrul-
ing Feldman_thus rest on an entirel

new conception of the Fifth Amend-
ment, namely that it applies to fed-
eral use of State-compelled incrim-
inating testimony. The opinion,
however, contains n,o,thln? at all to
contradict the traditional, well-un-
derstood conception of the Fifth
Amendment, to which, therefore, |
continue to adhere:

"The sole— although deeply val-
uable—purpose. of the "Fifth
Amendment pr|V|le%e against self-
incrimination is the security _of
the individual against the exertion
of the power of the Federal Gov-
ernment to  compe| incriminating
testimony with a view to enahling
that same Government to convict a
man out of his own mouth.” Knggg
v Schweitzer, supra, 357 US at 330,
2L ed 2d at 1401

It Is_no service to our constitu-
tional liberties to encumber the par-
ticular provisions which safeguard
them with a gloss for which neither
the text nor history provides any
support.

Accordingly, 1cannot accept the
majo_rlty_'s conclusion that a rule
prohibiting federal authorities from
using in aid of a federal prosecution
incriminating testimony compelled
in slate proceedings is Constitution-

ally required.

-rsTsLisou
<l

| would, however, adopt such a
rule in the exercise of our supervi-
sory power over the administration
of “federal criminal justice,  Sec
McNabb v United States, 318 US

7. Speculation that fcdcrnl ngo'-ts niny

first have "jrottc-n wind" of a federal crime
by n witness' testimony in state proceed-
ings woulq nqt_be a basis for barring
federal PNNTCIION, unaided by the slate

testimony. As 1 understand the rule an-
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332, 340-341, 87 L ed 810, 823, 824,
G3 S Ct 60S. The rule seems to me
to follow from the Court’s rejection,
in the exercise of its supervisory
Power, of the “silver platter” doc-
rine as applied to the use in federal
courts of ‘evidence unconstitution-
ally seized b¥ state officers, EIkins
v United States, 364 US 206, 4 L ed
2d 1669, 80 S Ct 1437.

Since | reject the majority’s ar-
gument that the “separate "sover-
eignty” theory of self-incrimination
iIs “historically unfounded, | do not
base my conclusion on the holdin
in Malloy, 378 US 1, 12 L cd 2d
84 S Ct'1489 that due process pro-
hibits a State from compelling a
witness to testify. My conclusion
Is based rather on the ?,round that
such a rule is protective of the
values which the federal privilege
against self-incrimination expresses,
without in any way interfering with
the independént action of the States
and the Federal Government in
their respective spheres. Increas-
ing interaction hetween the State
and Federal Governments speaks
stronglr_ .against Eermntmg fed-
eral officialS to make prosecutorial
use of testimony which a State has
compelled when that same testimony
could not constjtutionally haye bean
compelled by (lie Federal Govern-
ment and then used against the wit-
ness. Proh|b|t|n? such use in no
way limits federal power to investi-
gate and prosecute for federal
crime, which power will be as full
after a State lias completed an in-
vestigation as before.7 This adjust-
ment” between slate investigations

. =[378 US 92
of local crime *and fedleral prosecu-
tions for federal crime seerns par-

nounced today, albeit resting on promise*
which 1 think are unsound, it i» a prohibi-

tion against the v*e of Slateootr‘pollnl_m*
crimimtiny remenee or tho “fruit*
dll‘eCﬂy attribnhihle therein

prosecution.

in a fcdertl
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ticularly desirable 1t view of the
increasing-, productive cooperation
hetween federal and state author-
ities in the prevention of crime. By
insulating Intergovernmental coop-
eration from the danger of any en-
croachment on the federal privilege
against self-incrimination, such "a
rule in the long run will probably
make joint programs for crime pre-
vention more effective.*

~On this basis, | concur in the
judgment of the Court.

Mr. Justice White, with whom Mr.
Justice Stewart joins, concurring.

The Court holds that the consti-
tutional privilege against self-
incrimination is “nullified "when a
witness ‘can he whipsawed into in-
crlmlnatm? himself under both
state and federal law even though’
the constitutional privilege against
self-incrimination 'is applicable to
each.” Ante, p 682 Whether viewed
as an exercise of this Court’s super-
visory power over the conduct of
federal law enforcement officials or
a constitutional rule necessary for
meaningful enforcement of tho priv-
ilege, this holding requires that
compelled incriminating testimony
given in a state proceedlng not he
used in any manner by federal of-
ficials in connection with a federal
criminal prosecution.  Since these
Betmoners declined to answer in the
elief that their very testimony as
well as evidence derived from it
could bo used by federal authorities
in-a criminal ‘prosecution against
them, the_g should be afforded an
opportunity to purge themselves of
the civil Contempf convictions by
answering tho questions. Cf. Ralev
v Ohio, US <23 3L ed 20 1314
795 Ct 1257

6. The question whether federally com-

pelled incriminating testimony could ho
used in n state prosecution is not involved

703

2d 673, 81 S C't 159.1
In reaching its result the Court
does not accept the far-reaching and
in- my view wholly unnecessary con-

stitutional *principle that the priv-
ilege requires not only complete pro-
tection against any use of compelled
testimony in any manner in other
jurisdictions buf also absolute im-
munity in tnese jurisdictions from
any prosecution pe,rtamlngr to any
of ‘the testimony given. The rulg
which the Court does not adopt finds
only illusory support in a dictum of
this Court and, as | shall show, af-
fords 10 more protection against
compelled incrimination than does
tiie rule forbidding federal officials
access to statements made in ex-
change for a (hxrunt of state immu-
nity.” But such a rule would inval-
idate the immunity statutes of the
50 States since the Stales are with-
out authority to confer immunity
from federal prosecutions, and
would thereby cut deeply and sig-
nificantly into traditional and im-
portant areas of state authority and
responsibility in our federal system.
It would not only require wideSpread
federal immunization from prosecu-
tion in federal investigatory pro-
ceedings. of persons who Violate
slate _criminal laws, regardless of
the wishes or needs of local law en-
forcement officials, but would also
deny the States tho power to obtain
information necessary for state law
enforcement and state legislation.
That rule, read in conjunction with
the holding in Muhoy v Hogan, 378
US 1 12L ed 2d (58 84 S Ct 1489
that an assertion of the privilege is
all but conclusive, would mean that
testimony in state investigatory
proceedings, and in trials also, is on
avoluntary basis only. The Federal
Government would become the only

in ihiu ease and would, of course, present
wholly diHoruit considerations.
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law enforcement agencY with effec-
tive power to compel festimony in
exchange for immunity from prose-
cution under federal and state law.
These considerations warrant some
elaboration.

. Among the necessary and most
important of the powers of the
States as well as the Federal Gov-
ernment to assure the effective func-
tioning of government in an ordered
society is the broad power to compel
. 1378 US 94]
residents to testify in court or be-
fore grand juries or agencies. See
Blair'v United States, 250 US 273
G3L ed 070, 39S Ct 4681 Such tes-
timony constitutes one of the Gov-
ernment’s primary sources of in-
formation. = The privilege against
self-incrimination, safequarding a
complex of significant values, Tep-
resents a hroad exception to gov-
ernmental power to. compel "the
testimony of tho citizenry. The
privilege can be claimed in any pro-
ceeding, be it criminal or civil, ad-
ministrative or judicial, investiga-
tory or,adjud|cator§, McCarthy v
Arndstein, 266 US 31, <10 Q0 L cd
158 1G0, 15S Ct 16; United States
v Saline Bank, 1 Pet 100 7 1 cd
GO and it protects any disclosures
which the witness may reasonably
apprehend could be used in a crim-
inal Prosecu.non or which could lead
to other evidence that might be so
used. Mason v United States, 244
US 362, Cl L ed 1108 37 S Ct 621
Uofi'nmn v United States, 341 US

]. Tho power nnd corresponding duty
nro recognized in tho Sixth Amendment's
commands that defendants bo confronted
with witnesses nnd that they have tho
right to subpoena witnesses on their own
behalf. The duty was recognized by tho
first Congress in tho Judiciary Act of 1789,
which made provision for the compulsion
of nitcm!unco of witnesses In tho federal

courts. 1 ‘jtat 73, 88 (1789). See ulso
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479, % L ed 1118 71 S Ct 814. Be-
cause of the importance of testi-
mony, especially in the discovery of
certain crimes for which evidénce
would not otherwise he available and
the breath of the privilege, Congress
has enacted over 40 immunity stat-
utes and every State, without excep-
tion, has one or more immunity acts
Per_tam_lng to certain offenses or
egislative investigations.*  Such
statutes have for more than a cen-
tury been resorted to for the inves-
tigation of many offenses, chierty
tnose whose proof and punishment
were otherwise impracticable, such
as  political  bribery, extortion,

*[378US 951

egampling, consumer frauds, liquor
violations, commercial larceny, and
various forms of racketeering.
This Court, in dealing with federal
immunity acts, has on numerous oc-
casions characterized such statutes
as absolutelY essential to the en-
forcement of various federal regu-
latory acts. In Brown v Walker,
1G1 US 591, 40 L ed 819, 1G S Ct
G4, the case in which the Court first
upheld ncongressional immunjty act
over objection that the witness’
right to remain silent was inviolate,
the Court said:  “[If] witnesses
standing in Brown’s position were
at ||bert¥. to set up an immunity
from tes |fY|ng, the enforcement of
the Interstate Commerce law or
other analogous acts, wherein it is
for the interest of both parties to
conceal their misdoings, would be-
come impossible." 161 US 591, at
610, 40 L cd 819 at 825. Again in
Hale v Henkel, 201 US 43 50 L cd

l.ilionthal, Tho Power of Governmental
Agencies to Compel Testimony, 39 llarv
L Rev 094-1195 (1920); 8 Wigmore, Kvi-
donco, §82190-2193 (McNnughton rev.

1901).

2. For a listing of Fodornl Witness Im-

munity Acts see Comment, 72 Vnle U
1508, 1011-1012; the statu nets may he
und in 8 Wigmore, Evidence, §2281, ti-
I (McNnughton cd 11)01).
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652 26 S Ct 3/0, the Court noted
the highly significant role played
bY |mmun|tY acts in the enforcement
of federal legislation:

“As the combination or con-
spiracies Rroylded against by the
Sherman Anti Trust ‘Act can ordi-
narily be proved ,onI}/ by the testi-
mony of the parties thereto, in the
erson of their agents or employes,
he privilege claimed would prac-
tically nullify the whole act of Con-
ress. Of what use would it be for
e legislature to declare these com-
binations unlawful if the judicial
ower may close the door of access
0 e\ery available source of infor-
mation “upon the subject?” Id., at
70,50 L ed at 663

And only,recentlz/ the Court de-
clared that immunity statutes have
"become part of our constitutional
fabric . . . included e . in
virtually all of the major regulatory
enactments of the Federal Govern-
ment,” ” and “the States . . .
have passed numerous statutes com-
pe|||ng_test|mon¥ in exchange for
Immunity in the Torm either of com-
Plete amnesty or of prohibition of
he use of the c_omci)elled testimony."
Ullmann v United States, 350 US
w2 438 100 L ed Gil, 524, 76 S Ct
407, 53 ALIt2d 1008

-[378 US 96]

#These state statutes play at least
an equally important rok*” in com-
elling testimony necessary for en-
orcement of state criminal laws.
After all, the States still bear pri-
marY responsibility in this country
for the administration of the crim-
inal law, most crimes, particularly
those for which immunity acts have
proved most useful and” necessary
are matters of local concern; federal
[Jreempno_n, of areas of crime con-
rol traditionally reserved to the
States has been Telatively unknown
and this area has been said to be
at the core of the continuing via-
bility of the States in our federal
ssystem. See Abbate v United
tates, 359 US 187, 195 3 L ed 2d
729, 734, 79 S Ct 666; Screws v
United States, 325 US 91, 109 &9
1, ed 14%, 1506, 65 S Ct 1031, 162
ALR 1330; United States v _Cruik-
shank, 92 US 542 553-554, 23 L ed
588, 591, 592; United Slates v Ah
HUTP' 243 F 762 (DCED NY). Cf

18 USC §5001, 18 USC § C59®
T37« US 97] .
& Whenever access 10 |m?ortant
testimony is barred by possible state
prosecution, the Slate can, at its
option, remove the impediment by
n grant of |mmun|,t%; but if tho
witness is faced with prosecution
by the Federal Government, th

Sec also Kutkin v United Stales, 343 ors »n«l to leave it to the Federal authori-

3.

130, 139 , 0 Jt gd 833, 84d0-844,
P s'cisn (Black I, dissenting].

The Sennit: Crime Committee stated In
its third interim report:

"Any program for controlling organ
ized crime must take into account the
fundamental nature of our governmental
Tho enforcement of tho criminal

rily a Slat al respon-
sibility.” Hop No. WdﬁCong, 1st
Scss, 6 (1051).

Attorney General Mitchell commented:
Experience has shown that when Con-
press enacts criminal legininlion of this
typo [dealing with local crime] the tend-
ency is for the State authorities to cease

system,
law is pri

their efforts toward punishing the offend-
112 Led 2dI1— 45

That has
been tho experience under th« Dyer Act,”
72 Cong Hoc 0211 (1930).

National enactments which touch upon
these arcus uro not designed directly to
suppress activities illegal under stato in-./
but to assist state enforcement agencies

ties and tho Federal Courts.

in the administration of their own stat-
See Int Rev Code of 1954, §§ 4701 —
4707, 4711-4716 (narcotics tax); Int Rev
Code of 1954, 88§ 4401-4404, 4411-4413,
4421-4423 (wagering tux).
Schwartz,
and Prosecutors’ Discretion, 13 Law nnd
Contemp Pro!) G4, 83-86 (1048); Com-
ment, 72 Yale U 108, 140-142.

utes.

Sec generally,
Federal Criminal Jurisdiction
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State is wholly powerless to extend
immunity from prosecution under
federal law in order to compel the
testimony.  Almost invariably an-
swers incriminating under state law
can be claimed to be incriminating
under federal law. Given the ex-
tensive sweep of a host of federal
statutes, such as the income iax
laws, securities regulation, laws
regulating use of the mails and other
communication media for an illegal
Pur ose, and requlating fraudulent
rade practices, and given the very
limited disci'etion, if an{, in the trial
judge to scrutinize the witness’
claim offnvnege, Mallogsv Hogan,
3718 U3 1, 12L ed 2d 653 &4 S Ct
1489, investigations conducted by
the State into matters of corruption
and misconduct will obviously be
thwarted if immunity from prose-
cution under federal law was a con-
stitutionally required condition to
testimonial compulsion in state pro-
ceedings.  Wherever the witness,
for reasons known only to him,
wished not to respond to orderly in-
%uny, tho flow of information to the
tate would be wholly impeded.
Every witness would be free to block
vitally important state proceedings.

It is not without significance that
there were two ostensibly inconsist-
ent lines of cases in this Court re-
garding the external reach of the
privileges in respect to the laws of
another jurisdiction. In the cases
involving refusals to answer ques-
tions in a federal grand jury or
discovery proceedings on the ground
of incrimination under state law,
absent any immunity statute, the
Court sug%ested_ that the Fifth
Amendment privilege  protected
such answers, United States v
Saline Rank, 1 Pot 100, 7 L ed 69;
Rallinann v Fagin, 200 US 180, 50
E ed 433 26 S Ct 212 while in the

U. S. SUPREME COURT REPORTS
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cases involving refusals to answer
after immunity was conferred, the
Court mdma_t[?d]awsawmmumty in
regard to a prosecutionin the juri
diction conductlnP the inquiry sat-
isfied the privilege. rown v
Walker, 161 US 591, 40L ed 819, 18
S Ct 644; Jack v Kansas, 199 US
372,50 L ed 234, 26 S Ct 73; Hale
v Henkel, 201 US 43 50L ed 652 26
S Ct 370. Cf. United States v Mur-
dock, 284 US 141 76 L ed 210, 52
SCt 63 82ALR 1376. The decision
in Ballmann that a witness in a fed-
eral grand jury proceedlng_could not
be compelled "to make disclosures
Incriminating under \(er){ similar
federal and state criminal statutes
was announced by members of the
same Court and within a very short
time of the decisions in Jack and
Hale, holding that immunity under
the laws of one sovereign was suf-
ficient. The basis for these latter
holdings, as_well as Knapp v
Schweitzer, 357 US 371 2 L ed 2d
1393 78S Ct 1302, upholding a state
contempt conviction for a refusal to
answer after a grant of state im-
munity, was not a ,mqgardly view
of the' privilege against self-incrim-
inntion but “the “historic distribu-
tion of power as between Nation
nnd States in our federal system."
357 US 371, at 375, 2L cd 2d 1393
at 1398 78'S Ct 1302 As the con-
curring and dissenting members of
the Court in Knapp pointed out, the
dilemma posed to our federal system
federally incriminating “testi-
mony compelled in a state proceed-
ing was not really ne,cessary but for
the prior decision in Feldman v
United States, 322 US 487, 83 L ed
1408 64 S Ct 1082 154 ALR 932
which “upheld “the  Federal Gov-
ernment’s use of incriminatory
testimony compelled in a state pro-
ceeding. = Although Feldman was
questioned, no one ﬁgggested in

ed 2)
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Knapp that the solution to the prob-
lem lay in forhidding the State to
ask questions incriminating under
federal law.

To answer that the underlying
Follcy of the privilege subordinates
he law enforcement function to the
privilege of an individual will not
«l0. For where there is only one
?overnment involved, be it state or
ederal, not only is the danger of
prosecution moré imminent and in-
deed the likely purpose of the inves-
tigation to facililate prosecution and
conviction, but that authority has
the choice of exchanging immunity
for the needed testimony. To trans-
form possible federal™ prosecution

78 US 9

. *[3 9

into a source of “absolute protected
silence on the part of a state witness
would leave no such choice to the
States. Only the Federal Govern-
ment would retain such an option.

Nor will it do to say that the Con-
gress could reinstate state Power by
authorizing state oflicials to confer
absolute  immunity from federal
Prosecutlons. Congress has estab-
ished highly complicated proce-
dures, requiring the approval of the
Attorne¥ General, before a linrled
group of federal ollicials may grant
immunity from federal prosecu-
tions. E. g, 18 USC 83486« 18
USC § 1406.  The decision to grant
immunity is based upon tho impor-
tance of the testimony to federal
law enforcement interést, a matter

4. The debates on tho bill leading
tho statute which granted a congressional
committee the power to confer immunity
well revenl the concern over immuniza-
tion from federal prosecution without tho
express approval of the Attorney General
in each case. 99 Cong liec 4737-1740,
8342-8343; lilt Rep No. 2000, B3d Cong,
2d Sess (1954).
from

Seo Brownell, Immunity
Prosecution Versus Privilege
Against Self-Incrimination, 28 Tul L Rev
1(1953): . .

“UK_any measure is to lie enacted
permitting the granting of Immunity to

707

within the competence of federal
officials to assay. These procedures
would create ‘insurmountable ob-
stacles if the requests for approval
were to come from innumerable
local officials of the 50 States. Ob-
viously federal officials could not
groPerly evaluate the extent of the
tate’s need for the testimony on a
case-by-case basis.  Further, the
scope of the immunity conferred
wholly depends on the testimony

-[378 U

. S 100] .
?,lven, a matter of considerable "dif-
iculty to determine after, no less
than ~ before, the question is an-
swered, the time when federal ap-
proval would be necessary, Heike
v United States, 227 US 131, 57 L ed
450, 33'S Ct 226; Lumber Products
Assn v United States, 144 F2d
56 (CA 9th Cir), and a matter
whose determination requires in-
timate familiarity with both the na-
ture and details of the investigation
and the background of the witness.
Finally, it is very doubtful that Con-
gress would, if it bad the power to,
authorize one Stale to confer im-
munity on persons subject to prose-
cution” under the criminal laws cf
another State.

Neither tho conflict between state
and federal interests nor the con-
sequent enthronement of federal
agencies as the only law enforce-
ment authorities with effective

towitnesses before eitiier House of Congress,

or its committees, it should vest the At-
torney General, or the Attorney General
acting with tho concurrence of appropriate
members of Congress, with the uuthorily
to grant such immunity, nnd if the testi-
mony is sought for n court or grand jury
that tho Attorney General alone bo author-
ized to grant the immunity." (Remarks
of Attorney General Brownell.) Id., at 19.

Congress adopted this view in recent
Immunity statutes. 18 USC §348(1; 18
USC 8§ 140(1. See also Comment, 72 Ynlo

16G8, 1598-1610 (19G3).
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power to compel testimony is neces-
sary to give full effect to & privilege
against self-incrimination whose €x-
ternal reach embraces federal as
well as state law, The approach
need not and, in light of the above
considerations, should not be in
terms of the State’s power to compel
the testimony rather than the use
to which such testimony can be put.
It is unquestioned that an immunity
statute, to he valid, must be coex-
tensive with the privilege whici It
displaces, but it need not'he hroader,
Counselman v Hitchcock, 142 US
547 35 L ed 1110, 12 S Ct 195
Brown v Walker, 161 US 591 40
L ed 819 16 S Ct 644; Hale v Hen-
kel. 201 US 43 50 [ ed 652 26 S Ct
370, If the com[)elled incriminating
testimony in a state proceeding can-
not be put to any use whatsoever
by federal officials, quite obviousl
the witness’ privilege against self-
incrimination is not'infringed. For
the P“VIleﬁe does not convey an ab-
solute right to remain silent. It
protects @ witness from being com-
pelled to furnish evidence, that
could result in his being subjected
to a criminal sanction, Hoffman v
United States, 341 US 479, 95 L ed
1118 71 S Ct 814; Mason v United
States, 244 US 862 61 L ed 1198
37 s Ct 621, if, bUt'Only |f, .after
the disclosure the witness will be
| greater danger of prosecution
and conviction. "Rogers v United
States, 340 US 367, % L ed 344
71 S Ct 438 19 ALR2d 378 United
States V Gernie, 252 F2d 664 (CA2d

5. Feldman v United States, 322 US <187,

88 L ed 1108, 04 S Ct 1082, 154 ALR 082,
allowed the use of testimony compelled in
exchange for n grunt of state immunity
to rccure n conviction for « federal offense.
| think the Court in Feldman erred in its
assumption that an effective exclusionary
rulu would allow the States to determine
on the basis of local policy which offenders
should bo immune from federal prosecu-

tion. The Federal Government can pn>8e-

u. S. SUPREME COURT REPORTS
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Cir). When federal officials are
barred not only from introducin
the testimony into evidence in a fed-
eral prosecution_but also from in-
troducm?,any evidence derived from
such tes |mon}/,, the disclosure has
in no way contributed to the danger
or likeliiood of a federal prosecu-
tion. This apﬁroach,secures the
protections. of the pnwlegie against
self-incrimination for all défend-
ants without impairing local law-
enforcement and investigatory ac-
tivities. I, of course, “forecloses
the use of state-compelled testimony
in an% manner by ftederal prosecu-
tors, but the anne e in my view
commands that the Federal Govern-
ment should not have the benefit
of compelled incriminatory testi-
monY. Both the Federal Govern-
ment and the witness are in exactly
the same position as if the witness
had remained silent.5 And state
immunity statutes remain constitu-
tional and state law enforcement
agencies viable.

It is argued that a rule only for-
bidding use of compelled testimony
does not alford absolute protection
against the possibility of a federal
prosecution hased in Part on the
compelled testimony. It is said that
absent any deliberate attempt by
federal officers to utilize the testi-
mony the very identification and
testimony of the witness in the state
proceedings, perhaps in the news-

«1378 US 102

papers, may "mcrease_tﬁe possibility
of a federal prosecution and alter-

cate nnd convict persons who have re-
ceived immunity for testimony in a s'-atu
investigation. But it must do so without
the assistance of the compelled incrim-
inatory testimony.

That case also relied on the dorlrin*
since repudiated in Klkina v United States*
364 US 20G, 4 L cd 2d 1669, 80 S Ct 143,
timt evidence illegally seized by stat*
ofiieinis is admissible in federal courts.
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natively that the defendant may not
be able to prove that evidence was
mtentlonalliq, and unlawfully de-
rived from his compelled testimony.
These are fanciful considerations,
hardly sufficient as a hasis for a
constitutional adjudication working
a substantial reallocation of power
betwteen state and national govern-
ments.

In the absence of any misconduct
or collusion by federal officers,
whatever increase there is, if any,
in the likelihood of federal proseci-
tion following the witness’ appear-
ance before a state girand tjury or
agency results from the .inferences
drawr from the invocatjon of the
privilege to sPecmc questions, on the
ground that they are incriminating
under federal law and not from the
fact the witness has testified in what
is frequently an in camera proceed-
|n% under a grant of immunity.
Whether in camera or not, the tes-
timony itself is hardly reported in
newspapers and the. transcripts and
records of the state proceedings are
not part of the tiles of the Federal
Government. Access and use re-
quire misconduct and collusion, a
matter quite susceptible of proof.
But this is quibbling, since the very
fact that a witness is called in a
state crime investigation is likely to
be based upon knowledge, or at least
a suspicion hased on some informa-
tion, that the witness is_implicated
in illegal activities, which knowl-
edge and information are probably
available to federal authorities.

The danger that a defendant may
not he able to establish that other
evidence was obtained through the
unlawful use by federal officials of
inadmissible compelled testimony is
insubstantial. ~ The
tects agninst real dangers, not re-
mote and speculative "possibilities.
Brown v Walker, 161 US 591,

privilege pro-

599-600, 40 L ed 819, 821, 822, 16
S Ct 644; Heike v United States,
227 US 131, 57 L ed 450, 33 S Ct
226; Mason v United States, 244 US
362 61 L ed 1198 37 S Ct 62i.
First, one might just as well argue
that the Constitution requires ab-
solute immunity from prosecution

*[378 US 103]
wherever *the Government has ob-
tained an inadmissible confession
or other evidence through an illegal
search and seizure, an illegal wire-
tap, illegal detention, and coercion.
A ‘coercéd confession is as revealing
of leads as testimony given in ex-
change for immunity and indeed is
excluded in part because it is com-

elled incrimination in violation of
he privilege. Mallogv Hogan, 378
USg)p 7-8 12 L ed dpR‘ 59, 660,
84 S Ct 1489; Spano v New York
360 US 315, 3L ed 2d 1265, 79 S Ct
1202 Bram v United States, 168
US 532 42 L ed 568 18 S Ct 183
In all these situations a defendant
mu
other evidence is a fruit of the un-
lawfully obtained evidence, Nardone
\|/_ United &

st establish that testimony or

States, 308 US 338

ed 307, 60 S Ct 266; Wilson v
United  States, 218 F2d 754 (CA
10th Cir) ; Lotto v_United States,
157 F2d°623 (CA 8th Cir), which
Proposmon would seem a fortiori
rue where the Government has not
e_ngaqed in illegal or unconstity-
tional conduct and where the inad-
missible testimony is obtained by a
%o_ver_nment other than the one
ringing the Prosecunon and for a
)urpose_unrelated to the prosecu-
ion. Second, there are no real
proof ﬁroblems in this situation,
As in the analogous search and sei-
zure and wiretap cases—where tho
burden of pr.of is on the Govern-
ment once the defendant establishes
the unlaw,ul search or wiretap,
United States v Coplon, 185 F2d 6
SCAZd C|9 ; United Stales v Golg-
stein, 120 F2d 485, 483 (CA2d Cir),
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afifd, 316US 114, 86 L ed 1312 62 S
Ct 1000—once a defendant demon-
strates that he has testified in a
state proceeding in exchange for im-
munity to mattérs related to the fed-
eral prosecution, the Government
can be Put to show that its evidence
is not tainted by establlshln,%, that
it had an independent, legitimate
source for the "disputed evidence.
Since the Government has the rele-
vant information within its control,
valid prosecutions need not be sacri-
ficed and infringement of the privi-
lege through use of compelled testi-
mony, direct or indirect, need not be
tolerated. It is carrying a premise
of perjury and judicial incompetence

78 US 104)

*[378 | .
*t0 excess to believe that this pro-
cedure poses any hazards to the
rights of an ‘accused. . Third,
greater requirements or difficulties
of proof by a defendant inhere in
the  rule 'of absolute immunity.
When a witness testifies under the
auspices of an immunity act, the
immunity he gets does not secure
him from indictment or_conviction.
Koike v United States, 217 US 423
541 ed 821,30 S Ct 539, The wit-
ness must plead and prove, as an
affirmative defense, that he has re-
ceived immunity and that the in-
stunt prosecution is on account of a
matter testified to in exchange for
immunity, Heike v United States,
227 US 131, 57 L cd 450, 33 S Ct

U. S. SUPREME COURT REPORTS
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226, which may pose considerable
difficulties where the relationship
between the testimony and the pros-
ecution is not obvious or where the
immunity is acquired as a result of
testimony before a grand jury or in
an in camera administrative pro-
ceeding.  See Edwards v United
States, 312 US 473, 85 I< cd 957, 6L
S Ct 669: 131 F2d 198 (CA i0th
Cir) retnall, certiorari denied, 317
US 639 87 L ed 552 63 S Ct 262
United States v Lumber Products
Assn., 42 F Supp 910 (DCND Cal)
rev'd, sub_nom Ryan v _United
States, 328 F2d 51 (CA 9th
Cir); Lumber Products ~Assn. v
United States ‘plea of immunity
finally upheld after tr|aI)P, 144 F2d
546 (CA 9th Cir). Cf. Pandolfo v
Biddle, 8 F2d 142 (CA 8th Cir).

Counselman v Hitchcock, 142 US
547, 35 L ed 1110 12 S Ct 195
does not require that absolute im-
munity from state prosecution be
conferred on a federal witness and
the Court has declined on ninny oc-
casions to so read it, the limjtation
of the privilege to one sovereign ra-
tionale aside, Brown v Walker, 161
US 591, 40 L cd 819, 16 S Ct 644
Adams v Maayland, 317 US 179 98
L cd 608 74 S Ct 442 Ullmann
v United States, 350 US 422 10
L ed 511, 76 S Ct 497, 53 ALR2d
1003, Reina v United States, 34
US 507, 5 L ed 2d 249, 81 S Ct 2604

6. As Mr. Justice Black stated for the prosecution, in exchange for incrimintorv

Court in Adams / Maryland, a cane deal-
ing with tho use of federally compelled
testimony in a state proceeding "[A] wit-
ness docs not need any statute to protect
him from the use of self-incriminating
testimony he is compelled to give over his
The Fifth Amendment takes
317 US,

objection,
care of that without a statute.”
at 181, 98 L ed at 012.

Neither Congress nor the States have
read Counselman to mean that the Consti-
tution requires absolutely immunity from
prosecution. There nro numerous statutes

providing for immunity from use, not

testimony. E. g., 30 Stat 548 (1X98), 11
USC 8§25; 18 USC § 140(1; 49 USC 59; 18
USC 8§ 3486. Ala Code, Tit 9, 839; Ala
Code, Til 29, 8171; A m Kev Stat Ann
8§ 13-381; Ark Const, Art 1Il1l, 89; Cal
Const, Art 4, 8§ 35; Colo Itev Stat §40-K-X;
id.,, 849-17-8; Conn Gen Stat (1958 rev).
§12-2 and §12-53; Fla Stat Ann, §55.59
and 8 350.60; Idaho Code Ann 848-303
(Supp 1963); 111 Ann Slat c. 100), § I:
Ky Kov Stat §121.330; Mich Stnt Ann
§7.411(17); iNJ Kov Stat, §2A:93-9.

The effect of tho rule petitioners urge
would be to hold tho above and nume'OUs
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AN

378 US 52. 12 L ed 2d 073. 84 S Ct 1504

°h378 Us 105

It does not therefore require *that
absolute . immunity from federal
prosecution be conferred on a state
witngss. Counselman, an officer of
an interstate railroad, refused to
reveal whether he engaged in dis-
criminatory rate practicés, a crimi-
nal oflens¢, under the Interstate
Commerce Act, before a federal
grand jury mveshgatm_P specific
violations of that Act. The Court
established for the first time that
the coverage of
tended to not only a confession of
the ofTense but also disclosures lead-
ing to dlscover¥ of incriminating
evidence, a matter of considerable
doubt at the time. See United
States v Brown, 1 Saw 531 53G
Fed Cas No. 14,67* United Slates
v McCarthy, 18 F 87, 89 'ECCSD
NY8; Re Counselman, 44 F
%C ND 111) It then invalidated
the first immunity statute to come
before it hecause “[the statute]
could not, and would not, prevent the
use of his testimony to search out
other test[mon%, to be ysed in evi-
dence against him or his propertY,
in a criminal proceedmg ot
could not prevent the o talmn_g and
the use of witnesses and evidence
which should bo attributable di-
rectly to the testimony lie might
give " under compulsion, and “on

*1378 US 10(5]

. ; ],
‘which_he might he convicted, when
otherwise, and if he had refused
to answer, he could not possibl
have been convicted.” 142 US 54
at 564 35 L ed 1110, af 1114 12 S
Ct 195 la a dictum indicating that
some_immunity statutes are valid,
ho Court added that “a statutory
enactment, to be valid, must afford
absolute immunity against future
Frosecunqn for Ihe offence, to which
he question relates." 1d., at 58G
HLedat 1122 Whatever may be

other Btututi)!) barring uso but not prose-
cution unconstitutional.

the privilege ex-

258

the validity of this dictum where
the witness is being investigated by
a grand jury for the purpose of
indictment for a particular olfense
and where the ?rand lury proceed-
ings are conducted b;{/ he'same gov-
ernment attempth 0 obtain a con-
viction for the offense—the facts
of Counselman—it clearIY

validity, and by its own

applicability, where the inquir
does not concern any federal of-
fense, no less a particular one, and
the government seeking the testi-
mony has no purpose or authority to
pi'osecute for federal crimes.

The Constitution does not require
that immunity qo so far as to pro-
t - against” all prosecutions to
which the testimony relates, includ-
ing ?rosecunons of"another govern-
meént, whether or not there’is any

has no
erms, no

causal connection between the dis-
closure and the prosecution or evi-
dence offered at trial. In my view
it is possible for a federal prosecu-
tion to be based on untainted

evidence after a grant of fed-

eral immunity in “exchange for
testlm,onY, in"a_ federal criminal
mvestl%a lon.  Likewise it is pos-
sible  that

information igathered
y a stale government which has
an important but wholly sepa-
rate. purpose in con,ductm% the ‘in-
vestigation and no interest in any
federal prosecution will not in an
manner be used in subsequent fed-
eral proceedings, at least “while this
Court sits" to review invalid con-
victions. Panhandle Oil Co. v Knox,
277 US 218 at 223 72 L fid 857
ut 859 48 S Ct 451, H1 ALU 583
(Holmes, J., dissenting). It is pre-
cisely this possibility of a prosecu-
tion “based on untainted evidence
that we must recognize. For if it

41378 US 1071

is meaningful *to say that the Fed-
eral Government may not use com-
pelled testimony to convict a witness
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of a federal crime, then, of course,
the Constitution permits the State
to compel such testimony.

the

“The real evil aimed at b%/
Fifth Amendment’s fiat prohibitio
against the compulsion of self-in-
criminatory testimony was that
thought to"inhere in using a man’s
compelled testimony to punish him.”
Feldman v United States, 322 US
487, 500, 88 L ed 1408 1418 64 S

U. S. SUPREME COURT REPORTS

12Led 2d

Ct 1082 154 ALR 952 'Black, J.,
dissenting). | Delieve .he State
may compel testimony incriminat-
ing under federal law, but the Fed-
eral Government ma}/ not use such
testimony or its fruits in a federal
criminal” proceeding.  Immunity
must be as broad as, but not harm-
fully and wastef_u||¥ broader than,
the privilege against self-incrimina-
on.
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AMENDMENT

IN THE HOUSE BY THE JUDICIARY COMMITTEE

TO: HOUSE BILL NO. 6

Page 1, line 6: delete all matter and insert:

="For an Act entitled: "An Act relating to the negligent use of
flammable materials.™

Page 1, line 10: delete all matter and insert:

"Sec. 11.15.3”70. NEGLIGENT USE OF FLAMMABLE MATERIALS. A person who,
negligently or recklessly causes a fire-"

Page 1, line 13: delete all matter and insert:

"to another person or in damage to the property of another, is
guilty of a misdemeanor,-"
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uNGK OF Till? CITY AM) IJOUOUCII OF JUNEAU, ALASKA
Serial No. 70-27

IT IS UNLAWFUL TO SMOKE IN 1J1Cl)

1205010. SMOKING. Whoever by reason of careless or willful eon-
ucl in smokm? or in the use of lig hters or matches %h?II set. fire lo any
jedaing, carpet, curtains, drapes, furnilnre. housenold equipment or
other goods or chattels or to any building shall be guilty of a
misdemeanor.

3205020, DEFINITION, The term “careless conduct in smoking"
shall include as used herein, any of the following acts of commission
or ommission,

Permitting a spark or sparks from a lighted. cigar, cigarette, or pi
Lo fall upongor n?to anythﬁ)n% Jlammaglegpﬁamngg ?ghted smok|ﬁg
material on or ab out of in cose prOX|m|f to any flammable article or
ﬁrncles falling ? F\E with |R sm.o % fatena of any kind at
hrowmg Ignted smokl g materla oUt of a window or Into_ an
eevator(Plt or elsewhere than in"a proper receptacle therefore; dropping
I|ghte mgarette or cigar or paft thereof into a mail chute in any
building, failure o extinquish the fire of a match or any kind of lighter
devige after use of the same; fallure to destroy the lighted part, of a cigar

or cigarette when disp OSIn(ﬁ] of If; failure todestrog eburnm smidgen
or smidgens of tobacco from a pipe when cleaning or unloading aplpe

3205030. NOTICE TO UK POYI'ED. A plainly printed notice of the
provmons of this chapter shall he posted in a coiispicious place in every
sleeping room of every hotel, motel, Ioommg house, tourist home, tourist
court, or other Pace rentmgD rooms lor the accomodation of the public,
Such natice shall he ﬁosted y the owner, proprietor, lessee or managing

agent of such establishment,

32050-10. VIOLATIONS A MISDEMEANOR Any person, firm, co- ’ s
partnersmP or corporation violatimg any of the provisions of this ordi- “j
nance shall be quilty of a misdemeandr nnd upon cqnviction thereof
shall be fined not more, than, three hundred dollars ( OOOO) and im-
prisoned for not more than thirty (30) days, or both.
Printed t< Distributed My V\"L)\;IV—
Flit].*; MAP.SIIAL, CITY AND HOKOUCII OF JUNEAU
Taft
MINIM CUnUIMING CO.
1 V.
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HB 6
Amendment proposed by Rep. Parr
Line 13

in damage to the property of another,

language in SB which has passed the Senate
Line 13

to another person is guilty

proposed language of letter of intent

This new criminal offense is not intended to preclude
prosecutions for homicide in appropriate cases.






WESTERN GOVERNMENTAL RESEARCH ASSOCIATION

OFFICE OF THE EXECUTIVE SECRETARY
INSTITUTE OF GOVERNMENTAL STUDIES
UNIVERSITY OF CALIFORNIA

BERKELEY 94720

State Capitol
Juneau
22 January 1975

Representative Terry Gardiner, Chairman
House Judiciary Committee

State Capitol

Juneau

Dear Terry:

Professor Stanley V. Anderson of the University of California,
Santa Barbara, faculty who will be one of the principal panelists
at the "Colloquium on an Alaskan Ombudsman"™ on Saturday, February
1, will be arriving in Juneau on Thursday, January 30th.

His schedule for Thursday evening and all day Friday is free, and

he will be available to discuss the Ombudsman legislation with you,
members of your staff, or with legislative committees individually
or Jointly, should you wish to arrange it. I would like to set up
a tentative "agenda" for his stay here for these two days. If

you would like to meet privately with him, or to have him meet with
the committees considering these bills, this would be a good oppor—

tunity to do so. Please contact me in the Legislative Affairs Agency
office (Room 101, State Capitol; ~765-3800) should you wish to meet
with him.

Professor Anderson is probably one of the best informed people 1in
the United States, if not worldwide, on the Ombudsman concept and
its operation. I am also enclosing an Invitation to, and a progranm
for, the Saturday, February 1st, colloquium.

Alaska Representative, WGRA

EXECUTIVE COMMITTEE

Glorgr A. Stmt, J*., I'retbni Leon G. Arnold Garvoiiii G. Gordon Clinton A. Hilljahii

State of Hawaii ‘ _ l-o» Angele* County California Teacher* Avaocialion Industrial F.mployera A Distributor* Aaan.
Anno n K. Di'lic, Ja.. yict Pm .ibnl John W. Beree FrANALIN K. HaRNXY Evan A, Iverson

California Office of l.egialative Analrtl Calif, Dfpt. of Human Hovourcc* Development County of San Diego Washington Department of llighwaya
Kin Hunter, ftui /Veinfant Dwight M. Cartkntkii David H. Hinny Stanley Scott, Execum* St*.wary

City of Ontario California Stain Collage at Fullerton County of Clark, Nevada University of California, Berkeley

. STATE REPRESRNI .FIVES
Alaila California  (North) Colorado ldaho Nevada Oregon
SHi'AMT C. Ham. Bandy Hamilton RiciiAno D. Macllavey Wiitiau D). Wittiam* Georcr Cmavil/ l.orkn Kramer
Legislative Affairt Agency Inotiiule for Loral Self Government Colorado Municipal League City of l.ewiatoo City of Spark* County of Multnomais
Ariiona California  (South) Hawaii Montana New Mexico Utah
John J. Dellolace Hanoy llanaiaoN ) Jem Il Walter* S. Keith Anderson Arthur A. Ulumknyeld Karl N. Snow
league of Aritnna Cities A Town- league of California Cltie* Dole Corporation Montana Tarpayer* A**n. University of New Mexico Brigham Young University

Washington Morton Kroll  Uuivenity of Washington Wyoming Kennlth Erution City of Caeper



OFFICE OV THE EXKXJ'nVE SECRETARY
INSTITUTE OP GOVEftNMENTAI STUDIES
UNU'EH'ITY OF CALIFORNIA
B ERKELEY 94720

17 January .1975

ME! ORANDUM
T0 - All Alaska Members, Western Governmental Research As ociation
FROM : Stuart C. HA"p*WGKA Alaska Representative

SUBJECT:  Co.Llogu.Luin on an Alaska Ombudsman, 1 February 1L75, Juneau

1 want to extend a cordial invitation to ycu to attend a WGI\\ event jointly
sponsored with the i ut.heast Alaska Chapter of the American Locie.ty for Pub—
lic. Administration (ASPA) and the University of Alaska, Junen. : A Colloquium
on an Alaska Ombudsman, starting at 9:10 a.m. and continuing throughout Sati r-
day, February 1st, In the handsome new 5th Illoor Conference Room of the new
State Office Building in Juneau.

We’re extraordinarily fortunate in being able uo secure two of the moot know—
ledgeable men in 1w United States on the origin* development and operation of
the Ombudsman: Professor Stanlev V. Anderson of UC, Santa Barbara, a Califor—
nia attorney n.id political scientist, and a piolif it writer on the subject nf
the Ombudsman, and Mr. Herman Doj, Ombudsman for the State of Hawaii. Their
observations on the Ombudsman concept as it is working today in the U.S. are
particularly relevant at this time because Lite Flint Session of the Ninth
Alaska Legislature, which convenes Monday, January 21), will be considering
several measure:-! creating that position. [Inasmuch as establishment of the
Ombudsman enjoys active gubernatorial support, for the first time, enactment

of Ombudsm 1 legislation in 1975 appears brightc tb;m it has si- ce the first
ouch bi I'l wa . introduced 1in 1966. The bills introduced In the (Curn it legis—
lative session also will be reviewed, and the .local ASPA chapter has prepared
a bill for the governor®s consideration.

The colloquium is open to interested r>mbers of our profession and the public.
There Is no registration fee; however, the luncheon with Lieut. Governor Lowell
Thomas, Jr., as speaker 1is $5. Please feel free to circulate this memorandum
among Interested friends and eolle-"ucs. |If you have any questions — and for
those from out ol town who might: require hotel accommodations - please contact
me by mail (P.0. Box 90, ’uncau, AK 99302) or by telephone: 465-3800 (office),
or 586-3489 (residence).

Save. February 1st 1’11 look forward to seeing you then!
IXItUTM O" (Minii|
on*i A htM i, Jit, Ij C ArMIm <Unfl **  riiiriif< . Cutnci A Ifnitino
Mill* nf lid* aii L=« Angel*™ (imtni) Ti @™m /% .«"*'iin Wili. Aml L'gdnn A D> iifail.fe A**n
K siri V., . ma Ifcti\ I|||| n A hinso:
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Ki E%Dujﬂf IMiinr M <mrfoiNfm Dillli JI. ' HY STOh eVi'mii /He*ti. Srivi l\
i" <ettaarllls 3*uir Cullef it 1 uUML County ol Clail., NrMt'c Untififcliy of Latllviou*. Hiik'U
]
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9:30 AM.

9:40 AM.

10:40 AM.

11:00 AM.

11:45 AM.

12:30 PM.

2:00 PM.

3:00 PM.

(XHX3QUIUM ON AN ATASIVA aiBLWU

) T

Sponsored by the University of Alaska

in conjunction with

The American Society Cor Public Administration

and

The Western Governmental Research Association.

Saturday, February" 1, 1975

Fifth Floor Conference Room, New State Office Building

Program Introduction

The Origin and levelopment of the
Ombudsman Movement in A::erica

Alas]..: and the Cmbudsran Movement

The Alaska Grbudsrnan Bill

Luncheon Reception for Mr. Herman

Doi, Qptudsran for Hawaii (Capital

Roan, Hotel iiare.nof)

Luncheon (Txitchstring, Hotel
liiranof)

The Hawaiian Eeierience with the
Cvabtdrnan®s Office

Panel Discussion on the Applica—
bility of the Office of Qnbudsmnn
be Alaska State Government

Dr. Robert E. Newton,

Associate Professor of
Political Science, University
of Alaska, Colloquium Chairman

Dr. Stanley V. Anderson,
Professor of -Political Science,
University of California, Sant
Barbara

Mr. Gary E. Wilson

To bo coordinated with
Governor Hammond"s Office

Lt. Governor lowell Mho: os,
Lu>icheon r, oakor

Mr. Donald P. Fisher, President,
Southeast Alaska Clv.ptor, Amer -
ican Society for Public Admin—
istration, Moar: master

Mr. Herman Doi, fatbudsrtun
State of Hawaii

Mr. Ronald W. Ww-1lo, Student
Regent, University of Alaska,
Moderator

Mr. Ullcrnun Dai, Dr. Stanley
V. Anderson, Dr. George W.
Rogers, Professor of Loonomn
University of Alaska, Panelist



AMERICAN SOCIETY FOR PUBLIC ADMINISTRATION

SOUTHEAST ALASKA CHAPTER
Box 292 Juntau, Alaska 99802

March 13, 1975

Hon. Terry Gardiner
State Representative
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Representative Gardiner:

The attached Anchorage Daily Times editorial and my reply which the
paper subsequently published, provide information and insights into the
ombudsman bill which you are now considering. For this reason | would
like to provide you with copies of both.

The entire program in which Hawaii Ombudsman Herman S. Doi partic—
ipated here in Juneau last February 1, has been recorded on both sound
and audio-visual tape. Very shortly we hope to have copies of the
written transcript available for all interested parties. (We are a non—
profit, volunteer organization which must accomplish its work on nights
and week-ends, and consequently, have not had the time yet to make the
complete transcription.) But let me also provide you with the attached
excerpt in which Ombudsman Doi explains the development of his budget
and staff.

As 1 said in my lette>* to the Times, | think Doi"s work can be
duplicated here in Alaska. Let me add to that, that 1 think it can be
duplicated here with the .same proportionate costs and that the justi—
fication for this "new start" is simply the fact that the public is
expecting something like this very much.

Last summer | mailed you a copy of my study. The Obudsman: Its
Potential Applicability to the State of Alaska. |If you did not receive
it, or if it has been mislayed or lost, you may obtain a copy from
either the Secretary of the Senate or the Clerk of the House. Thank you
for your courtesy and attention.

Gary E/Wilson
Member, Ombudsman Committee

Enclosure

TO ADVANCE tHE SCIENCE. PROCESSES AND ART OF PUBLIC ADMINISTRATION
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AMERICAN SOCIETY FOR puBLIC ADMINISTRATION

SOUTHEAST ALASKA CHAPTER
hox 292 Juneau, Alaska 99802

March 3, 1975

Excerpts from Hawaii Ombudsman Herman Doi"s presentation
pertaining to budget and staff development. Colloquium

on an Alaka Ombudsman, Juneau, Pebruary 1, ]975--The" full
text of Mr. Doi"s question and answer session is being
prepared for publication and will be available at a recent
date.

AUDIENCE QUESTION: I°’m wondering, your first fiscal year, do
you recall what your budget figure was, total operating budget?

OMBUDSMAN DOl: The appropriation for the first fiscal year

that 1 received was for 5103,000 of which the Ombudsman

expended 590,000, 90,349.92. And then the second year the
appropriation was $176,000 of which we spent 5157,395. The
third year the appropriation was for 5233,000 of which we
expended 5159,760. The fourth year the appropriation was for
$192,000, and we expended $157,595. The fifth year the
appropriation was for $185,000, of which we expended $163,000.
So we’ve always been below the actual amount that has been
appropriated and the amounts that have been appropriated

reflect the amounts of the request that we sent to the legis—
lature and we’ve always gone 1in with the idea that look, we
really cannot predict where this complaint load 1iIs going.

Now we know that we are asking for perhaps a little bit more
money than we actually are going to spend, but we promise you
that whatever we do not spend will he lapsed hack into the
genera] fund. And on that basis we have received the appro—
priation as requested. So, I"ve had during that period of time,
at least one standby position that 1 could fill, if the complaint
load rose during that fiscal year to a level where we could not
I indie it with the staff we bhad.

AUDIENCE QUESTION: The first fiscal year you staff numbered?

OMBUDSMAN DOI : The firstyear |1 operate™ ~ rmyself, one secretary

and toward the end of the fiscal year we 'd and trained three
additional secretaries and three addition .taff members 1f my
recollection 1is correct.

AUDIENCE QUESTION: And presently your staff includes?

OMBUDSMAN DOI: Presently my staff includessix professionals
including myself and four secretaries for a total of ten.

TO ADVANCE THE SCIENCE, PROCESSES AND ART OF PUDLIC ADMINISTRATION



Allen T. Compton
ATTORNEY AT LAW
201 FRANKLIN STREET
Juneau, Alaska oqghoi

TELEPHONE 907-506-2402

February 11, 1975

Honorable Frank R. Ferguson
Chairman, State Affairs Committee
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Honorable Terry Gardiner

Chairman, Judiciary Committee

Alaska State House of Representatives
Pouch V

Juneau, Alaska 99811

RE: SB 1 - Ombudsman
Ha 45- Ombudsman

Gentlemen:

At its recent meeting, the Board of Governors of
the Alaska Bar Association endorsed the concept of a
state Ombudsman for Alaska. This endorsement was based
upon a recommendation by the Association®"s Administrative
Law Committee.

The Board did not specifically endorse either SB 1
or HB 45, recognizing in part that the mechanics of such
an office are best left to legislative scrutiny. However
the endorsement does recognize that such an office could
provide a valuable service to citizens who so often find
themselves confounded by a bureaucracy seemingly un—
responsive to their complaints.

It would be appreciated if this endorsement could be
included in your public record.

Respectfully,

Allen T. Compton
Legislative Counsel
Alaska Bar Association

ATC/bt

cc: Honorable Jay Kerttula
Frances Ulmer, Esquire



&House Judiciary Committee
February 11, 1975

HB 115 Ombudsman .

The meeting was called to order at 1:05 by Chairman Gardiner.
All members were present.

Appointment - the committee agreed to keep nomination by the
legislative Council.

page 1, line 23, delete "majority" and add 3/ vote of the ~Q
members of each house of the legislature. Delete joint session.

Rep. Brown moved Amendment 1. There being no objection, the

amendment passed.

Art Peterson testified regarding the stipulation that the
Ombudsman could not run for political office for a given
period of time after serving as Ombudsman: The legislature
cannot impose additional qualifications on legislative
eligibility. This vas an Attorney General®"s opinion and

a court decision in 1968 (Benish case). The committee
requested that the constitutionality of such a provision be
investigated.

Regarding stipulation that the Ombudsman and his staff shall

refrain from partisan political activity, Stu Hall testified

that the proposed language 1is similar to legislative employee
regulations.

Rep. Fink moved the addition of amendment 2. There beingno "7
objection, the amendment passedafter the language "which
would tend to undermine . . ." was deleted.

Art Peterson suggested that the additional language be in a
seperate section or that the title of the previous section
be amended to include the new language stipulations.

Regarding term of office. Rep. Parr moved that six years be
amended to five. There being no objection, amendment 3 passed.

Representative Brown moved thatthe language "but may not
serve for morethar.. three terms" be deleted. There being no
objection, amendment fl passed.

The meeting was adjourned at 1:55 p.m.



House Judiciary Committee
February 12, 1975

Ombudsman

The meeting was called to order at 1:05 p.m. by Chairman
Gardiner. All members were present.

The following additional amendments to HB *15 were passed.

page 2, Line 17 and 18: change the words "shall"™ to may /
Amendment 5 passed

page 3j Line 7: after "salaries" add "and benefits" /
Amendment 6 passed A

page *1, Lines 7-9*%* Mr. Fink®"s motion to delete was
defeated.

page 3, Line 2*1: after "unless he"™ add "reasonably"”
Amendment 7 passed

page *1, Line 3 and *: delete and renumber”section
Amendment 8 passed

Chairman Gardiner requested Stu Hall to draft alternate
language for this deleted language.

page 3, line 19: Rep. Brown®"s motion that the language
"and administrative acts of any public official™ be inserted
after "agencies"” was withdrawn.

page *, Line 16 and 17: After "reasons"™ |Insert a period
and delete the remaining language in both lines.
Amendment 9 passed.

page 5, line 7: after inefficient add "or discourteous"”
Amendment 10 passed.

Meeting adjourned shortly after beginning discussion on
page 5S line 6 - whether this line contained an Implied
requirement that reasons be given.



(0

House Judiciary Committee
February 13, 1975

Ombudsman

The meeting was called to order at 10:75 a.m. by Chairman
Gardiner. Representatives Bradley, Cotton and Brown were
absent.

The following are amendments to HB 45:

Page 5, Line 6: change "unaccompanied"™ to "unsupported"
Amendment 11 passed.

Page 6, Lines 2-8: Rep. Fink moved that the language be
redrafted to state that in seeking confidential information,
the Ombudsman must receive the approval of the superior

court or the court of appropriate jurisdiction. Check

into the statutes regarding disclosure of confidential

information and make sure that it is a felony. The motion

passed. H.giji
Page 6, Lines 8 - 11: delete sentence beginning "however"

Amendment 12 passed. r
Page 6, Line 11: after "information" 1insert "required by

law to be confidential.” Delete "confidential at end

of line 10 and beginning of line 11.

ﬁmendment 13 passed.

Page 7, Line 9: after "legis"ature”™ insert "a grand jury,"
Amendment 1*1 passed.

Page 7, lines 12 - 15: delete all but title of this section
and insert "After a reasonable time has elapsed, the ombudsman
shall notify the complainant of the actions taken by him

and by the agency."

Amendment 15 passed.

Page 7, Line 21: after "to" insert "a grand jury" 0
Amendment 16 passed.

Page 7, Line 29, Page 8, Lines 1 and 2: After the title
delete remaining language and insert "No civil action may he
brought against the ombudsman oi a member of his staff for
anything done, said or omitted in performing his duties or
responsibilities under this chapter."”

Amendment 17 passed.



House Judiciary Committee
February 13, 1975
page 2

Page 9, Line 1: after "governor," delete the remaining C\‘O
language of the section and insert "and members of the

legislature.”

Amendment 18 passed.

Page 8,-.Line 24: strike "branch™ and insert "or judicial *Ac:1jd xj

branches"
Amendment 19 passed.

Page 8, Line 24 and 26: after "commission™ insert in both i"C-ludxy
places "corporation, authority, committee, council”
Amendment 20 passed.

Page 9, Line 5: after "legislation” insert "or substantive
content of any judicial order, decision or opinion."
Amendment 21 passed.

Page 9, Line 9. Insert a new section to read "Se* . 24.55*320.

CITIES AND BOROUGHS. A city or borough may by ordinance

elect to become subject to the jurisdiction of the ombudsman

appointed under this chapter. IT a city or borough so elects, *
it shall notify the ombudsman of that election and shall

thereafter be considered an agency for purposes of this

chapter."” Change section numbering. Stu Hall will |
rearrange the sections in Article 6 to make th~ definitions

come last.

The meeting was adjourned at 11:55 a.m.



House Judiciar§ gommittee
February 18, 1 7

The meeting was called to order at 3:10 p.m. by Chairman
Gardiner. Members present: Gardiner, Bradley, Fink,
Cotton, Brown.

HB 45 Ombudsman

Stu Hall presented the committee substitute which incorporated
the amendments requested by the committee. Rep. Fink moved
that the CS be adopted_after language on page Q r.onoprnl nt?

the judicial branch be deleted.” M 1. Brown amended Mr. Fink"s
motion to delete tne language on the first two lines of

page 10 also. Mr. Brown®"s amended motion faxled. Mr. Fink’s
motion passed and so the C3 was adopted. Mr. Brown moved

that when the committee receives SB 1 that the CS HB 45 be
substituted and that it do pass. There being no objection,

Mr. Brown"s motion passed.

HB 129 Smoking 1in Public

Mr. Gardiner indicated that he wished only an idea of what
the committee intended to do with this bill. Mr. Fink
stated that he would attempt to prove that smoking 1is noo
"dangerous"™ and would then add other habits that bother

people to the bill. Mr. Brown recommended that the definition
of public accommodation in the 1964 Civil Rights Act be
checked to possibly include more public places. Other

committee members mentioned other possible amendments
including the substitution of approved air conditioning
for separate areas.

HB 154/HB 74

Mr. Cotton moved that in 220 six months be changed to | year.
Amendment 1 passed.

Mr. Brown moved that in 190 the language in lines 22 and 23
relating to imposition of fine be added.
Amendment 2 passed.

Mr. Brown will draft language o cover reckless actions to
be another section either before or after Sect 4.



IN THE HOUSE BY THE JUDICIARY COMMITTEE

TO; HOUSE BILL NO. 45

Page 1, line 23, strike out "a majority" and insert "concurrent majorities"”
%
Page 1, 1line 23, after "members" 1insert:
"of each of the two major political parties ineach house"
Page 1, 1line 24, after "lature™ 1insert "voting separately but"
Page 1, 1line 26, strike out "one™ and insert "two"
Page 2, between lines 2 and 3, insert:
"(b) The ombudsman and members of his staff shall maintain the
integrity of the ombudsman®s functions and services by refraining
from joining or supporting, including but not limited to the making
of contributions to, any partisan political organization, faction
or activity Ewhich would tend to undermine the essential nonpartisan
nature of their functions The ombudsman and members
of his staff may not participate in nonpartisan political activity
in any city or borough that is subject to the ombudsman®s jurisdiction
under sec. 320 of this chapter. However, this subsection does not
restrict the ombudsman or members of his staff from expressing
private opinion, registering as to party, or voting."
Page 4, strike out lines 6-9, inclusive, and insert:
"(6) because the fiscal and staff resources of the
ombudsman®s office are insufficient for adequate investigation,
there are complaints more worthy of the ombudsman®s attention.”
Page 6, line 8, strike cut "However, access to information does"™; strike
out all matter on line 9; and on line 10 strike out "regulation."
Page 6, lines 10 and 11, strike out "confidential information”™ ard insert:
"information required by law to be confidential™”
Page 7, line 12, strike out "Within a reasonable™ and strike out all matter

on lines 13 - 15, 1inclusive, and insert:



Page

**

T ™

"After a reasonable time has elapsed, the ombudsman shall notify
the complainant of the actions taken by him and by the agency."”

7, Dlinear, strike out "The ombudsman has the"™; strike out all matter

/ T-
on lines 22 and -20, inclusive, and insert:

Page
Page
Page
Page

Page

Page

Page

Page

"No civil action may be brought against the ombudsman or a member of
his staff for:anything done, said or omitted in performing his duties
or responsibilities under this chapter.”
7, line 21,after "to" Insert "a grand jury or to"
8, line 24,strike out "branch™ and insert "or judicial branches”
8, line 26, after "commissiop*" insert "corporation, authorityf |
9, line 2, strike out "and judicial branches™ and insert "branch™
9, line 2, after the semicolon, 1insert:
"for the purpose of this paragraph, the personal staff of the lieutenant
governor does not include those members of the lieutenant governor-®s
staff engaged in the administration of elections;"
9, line 5, after "legislation™ insert "or the preparation or Issuance
of the substantive content of any judicial order, decision or opinion”
9, between lines 9 and 10, insert:

"Sec. 24.55.320. CITIES AND BOROUGHS. A city or borough may
by ordinance elect to become subject to the jurisdiction of the
ombudsman appointed under this chapter. ITf a city or borough so
elects, it shall notify the .ombudsman of that election and shall
thereafter be considered an age&zy for purposes of this chapter.”

9, line 10, strike out "320"™ and insert "330"

COUNSEL*"S NOTE: In the preparation of a committee substitute for HB 45,

the location of the definitions (sec. 300) will be shifted

to the next to the last section in the"proposed ch. 55 of

Title 24.



"An Act creating the office of the ombudsman; amending Rule 43,h)

"of*"the Rules of Civil Froceciure; and providing for an effective
date."

175 COMMITTEE REPORT

HOUSE
Mr. Speaker: Date  ?e)r- 1% 1171
The Committee on C has had -

under consideration. A Majority of the members of the Committee
( )recommends it DO PASS
recommends it DONOT PASS

()
( Jrecommends it DOPASS WITHATTACHEDAMENDMENT (S)
()

recommends it BEREPLACEDWITH  CSFOR AND THAT
CS FOR . DO PASS
() "and"™ recommends it BE REFERRED TO THE
COMMITTEE
() reports it back WITHOUT RECOMMENDATION
() "other"

Members signing the Majority report:

Members NOT concurring in the Majority report:

recommends:

recommends:

recommends:

recommends:

recommend s :

chairman



N"AMERICAN SOCIETY FOR PUBLIC ADMINISTRATION

SOUTHEAST ALASKA CHAPTER

Dox 292 Juneau, Alaska 99002
A BILL

For an Act entitled: "An Act creating the office of the ombudsman,
amending AS 39.25.110, and amending Rule A3 (h)
of the Rules of Civil Procedure; and providing
for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 24 is amended by adding a new chapter to read:
CLAPTER 55. OFI*ICE OF THE OMBUDSMAN.
ARTICLE 1. ORGANIZATION.

Sec. 24.55.010. OFFICE OF THE OMBUDSMAN. There is created
in the legislative branch of the state the office of the ombudsman.

Sec. 24.55.020. APPOINTMENT OF THE OMBUDSMAN. (&) A
candidate for appointment as the ombudsman shall be nominated by
the ombudsman selection committee composed of the president of the
senate, the minority leader of the senate or a minority member of
the senate appointed by him, the speaker of the house, the minority
leader of the house or a minority member of the house appointed by
him, the chairman of the senate judiciary committee, and the
chairman of the house judiciary committee.

(b) The ombudsman selection committee shall examine persons
to serve as the ombudsman regarding their qualifications and ability
and shall place the name of the person selected in nomination
before the legislature for appointment as the ombudsman. The
appointment of a person nominated nr the ombudsman by the committee
is effective if his candidacy is approved by a majority of the

members of the legislature in joint session.



Sec. 24.55.030. QUALIFICATIONS. No person may serve as

ombudsman

(1) within one year following his term of office as a
member of the legislature;

(2) while he is a candidate for or holds any other
national or state political office; or

(3 while he is engaged in any other regular occupation
for which he receives compensation.

Sec. 24.55.040. TERM OF OFFICE. The term of office of the
ombudsman is six years. An ombudsman may be reappointed but may
not serve for more than three terms. In the event the term of an
ombudsman expires without a successor having been appointed under
this chapter, the incumbent ombudsman shall continue in office
until a successor is so appointed.

Sec. 24.55.050. REMOVAL. The legislature, by a two-thirds
vote in each house, may remove or suspend the ombudsman from
office, but only for neglect of duty, misconduct, or disability.

Sec. 24.55.060. COMPENSATION. (a) The ombudsman shall
receive an annual salary equal to that of a superior court judge.

() This Tfirst assistant to the ombudsman shall receive an
annual salary equal to that of a district court judge.

Sec. 24.55.070. STAFF AND DELEGATION. (&) The ombudsman
shall appoint a first assistant and such other assistants and
clerical personnel as may be necessary to carry out the provisions
of this chapter.

(b) The ombudsman may delegate to his assistants any of his
duties except those specified in secs. 190 and 200 of this chapter

-



provided that during the ombudsman®s absence from his principal

business offices, the ombudsman may, at his discretion, delegate the
powers and duties specified ii: secs. 190 and 200 of this chapter to

the first assistant for the duration of the absence; and provided further,
that during any temporary disability of the ombudsman to exercise and
discharge the powers and duties of his office, the powers and duties
specified in secs. 190 and 200 of this chapter shall devolve upon the
first assistant for the duration of thft disability.

(c) The ombudsman and the first assistant andother staff
appointed by "n are in the exempt service under AS 39.25.110.

Sec. 24.55.075. VACANCIES. If the ombudsman dies, resigns,
becomes 1ineligible to serve, or 1is removed or suspended from office,
the first assistant to the ombudsman becomes the acting ombudsman until
a new ombudsman is appointed for a full term at a regular or special
session of the legislature.

Sec. 24.55.080. OFFICE FACILITIES AND ADMINISTRATION.

(@ The Legislative Council shall provide suitable office space
and equipment for the ombudsman and his staff.

(b) The salary and benefits of the ombudsman and his permanent
staff shall be paid through the same procedures used for payment of the
salaries of other permanent legislative employees.

(c) The ombudsman shall submit a budget for each fiscal year to
the Executive Director of the Legislative Affairs Agency for submission

to the Legislative Council.



Sec. 24.55.090. PROCEDURE. The ombudsman may establish
procedures for receiving and processing complaints, conducting
investigations, and reporting his findings. However, hi may not
levy fees for the submission or investigation of complaints.

ARTICLE 2. JURISDICTION AND INITIATION OF INVESTIGATIONS.

Sec. 24.55.100. JURISDICTION. (@ The ombudsman has
jurisdiction to investigate the administrative acts o” agencies.

(b) The ombudsman may exercise his powers without regard
to the finality of any administrative act.

Sec. 24.55.110. INVESTIGATION OF COMPLAINTS. The ombudsman
shall investigate any complaint indicating an appropriate subject
for investigation under sec. 150 of this chapter, unless he believes
that

(1) there is presently available an adequate remedy
for the grievance stated in the complaint;

(2) the complaint relates to a matter that is outside
the jurisdiction of the ombudsman;

(3) the complaint relates to an administrative act of
which the complainant has had knowledge for too long a time before
the complaint was submitted;

(4) the complainant does not have a sufficient personal
interest in the subject matter of the complaint;

(5) the complaint is trivial or made in bad faith;

(6) the facilities cf the ombudsman®s office are in—
sufficient fox adequate investigation; or

(7) there are other complaints more worthy o; the



ombudsman®s attention.

Sec. 24.55.120. INVESTIGATION ON THE OMBUDSMAN®S MOTION.

The ombudsman may investigate on his own motio . if he reasonably
believes that an appropriate subject for investigation under sec. 150
of this chapter exists.

Sec. 24.55.130. NOTICE TO COMPLAINANT. (@ If the ombudsman
decides not to investigate, he shall inform the complainant of that
decision and shall state his reasons except in exceptional
circumstances in which he reasonably believes it is inappropriate
to do so.

(b) If the ombudsman decides to investigate, he shall notify
the complainant of his decision.

Sec. 24.55.140. NOTICE TO THE AGENCY. If the ombudsman
decides to investigate, he shall notify the agency of his intention
to investigate.

ARTICLE 3. INVESTIGATIONS

Sec. 24.55.150. APPROPRIATE SUBJECTS POR INVESTIGATION.

€) An appropriate subject for investigation by the ombudsman
is an administrative act of an agency which the ombudsman has
reason to believe might be

(1) contrary to law;
(2) unreasonable, unfair, oppressive, or unnecessarily

discriminatory, even though in accordance with law;



