


funeral notices and obituaries, ascertains the names of the

pall bearers and communicates with them, checks the availability
> . of y . r m "t/ .
of the officiating minister and the church and makes arrange—

ments for the burial. He_assists 1in conducting the funeralv
service and 1in moving the coffin to and from the hearse. If
0

the body is to be shipped, he makes the arrangements.

1 e
|

In an effort to promote respect for their calling,
men within the occupation of funeral directing have fostered
legislation demanding the highest standards of conduct for
their members. However laudable may be the aim of winning
recognition and respect, the result has been the creation
of a patchwork system of revocation clauses calling for .
a standard of conduct higher than needed in many instance”,.
(see listing of revocation sections in the Statutes at £0
States wherein "solicitation”™ is a ground for revocation or

suspension of the funeral director®"s license)/*

z= The present revocation sections are unduly

repressive iIn two ways. First, they do not provide the

Gholson v. Engle, 9 1112d Ns4 (1966).
See Statutes of 60 States, infra.



petitioner with any precise, clear cut standard to which

can conform, second, they do not conform with the basic
[stification for the regulation of funeral directing -
blie protection.

License revocation is an exceptionally severe
»

Inalty. Despite the prevailing attitude that revocation
loceedings are not penal 1in nature, it must be conceded as
mpractical matter that 10°ss of a license is one of the
|avicst penalties that can be imposed on a practitioner,

jmeans to secure a livelihood should not be denied where

denial 1is calculated to effect an aim of any less
jortance than protection of the public. Further, license
|/oc.ation should not be tolerated unless the crime, act or

fern of conduct of the licensee adversely reflects upon

ability to perform properly the duties of his profession,

this connection, practically all of the 50 states have

Jictad legislation which provides that the solicitation of a

ly "after death or while death is 1impend i.tig’, by a funeral

»clor constitutes "unprofessional conduct™ for which action

sites
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Iche license of the funeral director may be revoked. A

|
Icareful reading of the statutes, however, will reveal that

Iche apparent legislative intent behind listing "solicitation
[id a grounds for revocation is to protect the grieving family
Ifrom the hands of the zealous funeral director at a time when

che family may be"exploited. .In support of this contention,
- i
California court has construed their statute, containing

|Ldcntical language tc the above, thusly:5
s

The solicitation Section is not arbitrary
or discriminatory arid bears relation to the
public welfare. It is aimed at preventing
the commercialization of death at a time
when those concerned are emotionally upset
and easily imposed upon. The legislature
acted well within its powers 1in providing
for the protection of the pubLie from the
annoyance of direct solicitation of the
bodies of members of the family while death
iSL impending or immediately thereafter. It is
a matter of common knowledge that during
that period the people involved are distraught
and emotionally distressed. The obvious
purpose of this section is to prevent funeral
directors from taking undue advantage of their
patrons when they are in no condition to with—
stand pressure. It is to be noted that the
prohibition as to sol lei,tncion is not absolute.
Solicitation by general advertisements 1is
pxpco™ly permitted and so lieitatlon while death
is v,ot impending by impHeat ion, also 1is per—
mitted ." (Emphasis added)

Druir.mey v. State Board of Funeral Directors, 13 Cal 2d 75
5(1939).
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In accordance with the Drunnney case, funeral directors
-/ = mii- m . % WV > = e g>y e %/:e
nd those who are not licensed to practice funeral directing
lave attempted to institute programs whereby persons are

;olicited to arrange for their own funeral on a pre-need

,Qmis- A pre-arranged funeral- is simply a situation wherein
¢ "o

i person agrees with a funeral director for the latter to

furnish certain merchandise and services in connection with
1# . %

tis own funeral. A pre-arranged funeral Is totally .advan-

:a.geous_.to the purchaser 1in .that. .heJLs_provided. .an-opiip_r_t*nity

:0 discuss rationally both the mode and cost of his funeral.

r.

Despite the advantages of making the pre-arranged
funeral available to a large segment of our population by
soliciting the public for such arrangements, the funeral

S of ) > ar
lirectors and those acting on their behalf have been

reluctant to engage 1in such solicitation for fear of

reprisals in the form of license revocation.



Inasmuch as most states have not recognized the
distinction between the evils behind solicitation of dead
bodies and the advantagesbehind soliciting on a pre-need
basis, the profession of funeral directing has been left”"to
operate on an ad hoc basis with the hope of avoiding

reprisals for their solicitation.
1 -

The real policy behind prohibiting funeral directors
from soliciting patrons 1is best expressed in Mnshburn v.
Board of Funeral Directors and Enbalmers.

Respecting the solicitation of funeral
business . .. we interpret the legislative
prohibition to mean that the licensee

funeral director shall not, by act of work

or deed, entice, importune, allure, excite

or ask for the funeral or embalming business
respecting the dead body of a deceased

person. The reason for this prohibition is
clearly to protect those in the throes of 4.
deep grief at the loss of a loved one from
being left unwittingly into commitments

which they would not have entered into except
for their grief and their consequent inability
to follow an ordinary business transaction.
(Emphasis added)

Hashhum v. Hoard of Funeral Directors and Kmbn Inters,
132 Cal App2d 126 (1333) at page 136.
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There 1is no question that the states have a

Si
*»«itiroate interest in preventing embalmers and undertakers Ip i
i
frrn taking unfair advantage of their patrons at a time when IS i MSI
such patrons are iIn no condition to withstand pressure.
problerpEAt()Imbe discussed herein*"iS whether the progiit‘)‘ition
respecting the solicitation of dead human bodies can
«e""itiraately be extended C the solicitation of a patron to mmj
pre-arrange his own Tfuneral.
| m
m—4ib



THE ™"AT NEED' SITUATION

From time to time stories appear which evidence the
access of the salesmanship of certain funeral directors
Perhaps the most publicized case of funeral directors taking
advantage of their superior bargaining position occurred in
connection with the 1947 coal mine disaster in Centralia,

Ilinois, in which 111 miners died. An investigation made
bv the United States Coal Mine Administration revealed that
as much as $1,178.50 was charged for a funeral
average cost was $732.78; and that charges for identical
askets and services varied by several hundred dollars, in
accordance with the magnitude of union welfare death benefits
tate compensation pectre of funeral
1947 coaL mine dl;aster andother
i disasters that prompted state legislatures to enact
atutes providing for the revocation or suspension of the

cense of any funeral director soliciting a dead body

Although dishonesty or abuse may not be widespread

onomid facto force undertaker to do everything possible
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— r.axiraize the proceeds of each funeral handled. Both

funeral industry and its critics point out that thi

.1 -
"l _*

...irket for funerals is limited because there are only a

certain number of deaths per year and the death rate is
, ) g

nearly static or has declined. There are a great many

undertakers competing for business in this inelastic market,

.wl the average number of funerals handled by most funeral

i
directors 1is suprisingly low. Of the 790 firms that

participated in the National Funeral Directors Association®s
survey for 1960; 617,"conducted fewer than 100 funerals;

S conducted 100-199; 77. conducted 200-299; and only

57, conducted more than 300 funerals.Q Since the fTuneral )
director®s large operating cost and overhead must be met

from the proceeds of these few funerals, 1t iIs easy to under-"

stand why many Tfuneral directors think it imperative to pell

the most expensive funeral that traffic will bear.

It is In this market situation, then, that the

eu-rson who must arrange a Tfuneral Tfinds himself. Most often

Krieger, Successful Funeral Service Management, page 26 (1951)

-National Funeral Directors Association, "Funeral Service
Facts and Figures'™, page 10 (1961).

-11-



essed to resist high pressure selling. Almost certainly,
will be disinclined to shop around for better prices or
rvices and there is some doubt whether his position would
be much improved even if he did. It is therefore quite
possible that he may "be influenced to choose expensive
-rchandise and services that he or the estate cannot afford
and that, iIn the absence of emotional strain, he would not
elect. In short one who must arrange a Tfuneral is generally
on the weak side of a most unequal bargaining situation. The
result may be, from his point of view, a very bad bargain.
For the same reasons he did not shop around and try to make
a better bargain, it is unlikely that he will attempt to \
withdraw from the bargain once made. And should he [I*ater
regret the expensive arrangement to whi.ch he has committed
himself or the estate, the mere fTact of high pressure sales
ship will not justify avoidance IT he could sox/ that his
consent to the agreement was induced by false representations
tee contract obligation might be avoided. Though no decision
been found iIn which a funeral contract was attacked on

is ground



y 7=V, VKEK Vi R R =

Traditionally, when the funeral director obtains
e jsession of the remains of the deceased Immediately sub-
.e»uent to his death, the customer has already given up the
reacest bargaining asset that he possessed in any transaction,
J-:iily, the privilege of declining all offers and seeking
mjcher seller,. When he %urned over the body to the funeral
ci.rector he practically limited himself to that one practitioner.
-LiJom, if ever, is a body taken by the family from one
"estaulishment to another because of dissatisfaction or
lisagreement over the terms. Moving the body to the funeral
:!'rlor in the fTirst place is done by the undertaker as a
»tter of course. The procedure is accepted by the family

ees"cause of, TFirst, 1its reliance on him for the proper steps ,

y » _
be taken, and, second, because of the almost unlversa}.l\

- to have the body out of the living quarters.

;h . /m!'
In order to improve the bargaining situation of

“m>.-sa who must deal v/ith funeral directors, the only
> reAiGt’

“esjZistic solution 1is pre-arrangement -- generally in the form

frr«nge.-".ents v/ith undertakers who agree to make available



senole moderatley priced funeral. By making arrangements
advance, it is possible to iInsure that decisions are

tional, as they frequently are not during periods of

ief where there 1Is a strong desire to escape reality and
ignore practical matters. Even when grief is not over-

timing, persons respond to sales pressures applied by

r.bers of the trade withi greater readiness than in other

Death strikesl its most awful blow to the hearts
.id rainds of those whose association has been most iIntimate
d continuous with the person whose life has ended. All
he defensive attitudes that may have been built up against
s coming, all the rationalizations in which anyone may
ave indulged about 1its inevitability — these are paper .armor
hen the sad hour comes. Philosophy and faith may help to
its crisis, they are, however, but ways of coping
it; the happening itself is tragedy. Death may be
in coming becau icknc or lengthened

< ia shorn of

osc tragic Tfeatures
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It is this procrastination of arrangements for

,iels own Tfuneral th3t have allowed funeral directors the
bargaining advantage when the time finally arrives. It is
conceded that the state has the legitimate authority to
protect the public from any unscrupulous funeral director
at the time of need. Thus, statutes which impose sanctions
for the improper securing or solicitation of business are

definitely in the public interest.

The following is clearly the type of solicitation

12

for which states ha'"e listed as cause for revocation:

Turning to the evidence offered to support
Count VI, there can be no question that

said evidence was sufficient Lo show

that Earle Wright, the manager for the
plaintiff (funeral director), solicited

for preparation the burial of the human

dead body of M.E, Kemnitzer. Said Earle
Wright heard of an accident and rushed-to
the scene, arriving there before the deputy
coroner arrived. He falsely stated to the
deputy coroner that he had a written order
from a member of the family for the delivery
to the plaintiff of the remains of said deceased, .

louir iann Ihdert.king Company v . lcuisinna State hoard of
Enba Imers , 58 So2d 305 (,a- 1955).

Daggett v. Board of Funeral Directors, 44 Cal. App2d 742
(1941).
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When asked to produce it, he stated that it was
at plaintiff"s office. Wright then returned and
aroused an employee from his sleep; told him
that the depuity vororetr was briimging the body to
plaintiff"s establishment; Wright told him

that they might not be able to hold the body

but to start embalming as soon as possible and
at least the charge for embalming could be
collected. Wright then rushed to the apartment
house where the widow of the deceased resided.
He was well acquainted with the operator of

said apartment and, with her assistance, he

net wWith the widow of the deceased and obtained
from-her an order.for the coroner to turn the
remains over to;plaintiff. He then went to
plaintiff®s establishment where the deputy
coroner was still waiting, delivered the order
to him and said deputy coroner left the remains
at plaintiff"s establishment.

The court noted that this, in fact, was the type

of solicitation that the California statute was designed to

prevent.

To further illustrate the necessity and justifi-

cation for revocation of licenses of funeral, directors

> engage

Harnsr,

in "legal ambulance chasing™, [ cite the following:

The High Cost of Dying, page 170 (1963).

v
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In 196L, a report of an investigation of
activities in the Los Angeles County Coronerl
Office, which handles between 10,000 and
11,000 cases a year, rcvolaed how assiduously
undertakers have been working outside the law
to obtain bodies. According to County Coroner
Theodore J. Curphey, the investigation -- which
later attracted the FBI"s interest — began 1in
the summer of 1959, when they noticed that
several Los Angeles funeral directors seemed to
be picking up from the central morgue more
coroner”s cases than would normally be their share,
when considering their total business handled in
previous years;. Since most of the caries checked
revealed that there were no local relatives, it
became apparent that some of the employees were
turning over confidential information to under-
takers. The undertakers then got iIn touch with
distant relatives to solicit business . . . it
was made more reprehensible by the informed
undertaker®s announcement to the distant re-
latives that he had the body, when it was actually
still iIn possession of tlie coroner®s office and
could not be released without consent of the
relatives. Need Less to say, the mortician readily
received authorization to conduct the funeral,
and armed with that consent he went to the morgue
and obtained the body.

Practices such as this have justifiably given rise

legislation iImposing sanctions fTor this type of

However, the meaning of the ™"solicitation”™ cannot

e LimaLely be extended, to apply in those situations wherein

e funeral

director or his agents solicit a person to arrange

funeral on a pre-need basis. The basic difference
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A,:yeen the situations is two-fold: in the first iInstance
«). funeral director is depriving the survivors of their
ru"ht to choose who shall provide for the disposition of the
remains of the deceased. Pre-arrangement is a situation
whereby a person 1is solicited to arrange his own funeral at

i rational cost and under less strenuous circumstances.

Thus, in the former casge the solicitation can act to alter or
deprive the cHoice of thf survivor as to the care and
disposition of the remains and cost of the funeral, while

the latter case tkllgusolicitation provides a person

With an opportunity to make those very choices.

-18-



PRE-ARRANGEMENT OF FUNERAL SERVICE

Too often people complain bitterly that they would
decided on more modest Tfunerals for their loved ones if
k* had been given an unfettered choice
lower their standard of living because of a lavish funeral
e discovered that thdir decisions have not been based on a
rational assessment of the lasting value of funerals to the

ily. There is a very serious question that the lasting
urns from the expensive Tfunerals are commensurate with
outlay in any but a limited number of instances. The
hed for result of large expenditures traditionally 1is
elevation of the status of the family in the community of
uu intances. But rarely is the status of a family raised *

the opinion of neighbors and friends by t "nutation a*tf

eral. Almost invariably it is recognized as a conspicuous
who ther it is approved or not In order to avoid the
tious ano conspicuous at funerals and to

ndroinel” that accompanies these
an individual can a own funeral at

a nro
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Pre-arranged funerals, whereby a person while still
|[Live specifies the mode and cost of his final disposition,
Ire, tor obvious reasons, much less expensive than those
Irranged by grieving and vulnerable survivors. The National
[elected Morticians, an organization consisting of 800 members,
las determined that the average adult figure for a funeral
In 1970 tuj $925.00. Surely, by pre-arranging a simple,
M -

low cost funeral for himself, 1In advance of death, this

Ugure can be largely reduced.

A pre-need burial contract has been defined as a 71u.-6£0-£— ™

lontract, which has for a purpose the furnishing or per-
lormance of funeralL services, or the furnishing or delivery

o TR g
T personal property, merchandise or services of any nature
In connection with the final disposition of a dead human body,
lor future use at a time determinable by the death of the
lersori whose body is to be disposed of. Traditionally, this
lefiniticn does not include the furnishing of a cemetery Ilot

r mausoleum. In recognition of the states legitimate

Interest in promoting the pre-arrangement of funeral services,

2enLucky Revised Statute;;, Section )Ift 1.G3.



3> states have enacted

received pursuant to the sale of a pre-arranged funeral

service be deposited in trust. ?

Typical of these statutes 1is the Illinois Funeral
_ 1] o ,
or Burial Trust Fund Act.* I1linois Revised Statutes
Chapter 111-1/2, Section 73.101 provides:

Any payment of money made to any person,
partnership, association or corporation

upon any agreement or contract, or any
series or combination of agreements or
contracts, which has for a purpose the
furnishing or performance of funeral
services, or the furnishing or delivery of any
personal property, merchandise or services
of any nature 1in connection with the final
disposition of a dead human body, for future
use at a time determinable by death of the
person or persons whose body or bodies are
to be so disposed of, shall be held to

be trust funds and the person, partnership,
association or corporation receiving said
payments 1is hereby declared to be a trustee
thereof.

This statute also provides that alL such trust
Ifur.ds must be deposited iIn the name of the trustee within
|3 days after receipt thereof with either a bank of a trust

Itm In this connection, no person, Ffirm, partnership,

"_.Llinois Revised Statutes, Chapter 1.11-1/2 573. 101 et seq.
tilinois Revised Statutes, Chapter 111-1/2 873.102



SN
N N

n N

I association or corporation may act as a trustee without
I'fnst securing from the Auditor of Public Accounts a license
|] to so act. Any license 1issued pursuant to an application
T - A
is valid only at the address stated in the application for
such applicant or at such new address as may be approved
by the auditor. In addition, the applicant must submit a
detailed statement of his assets and liabilities and a
fidelity bond in such amouni as the Auditor may require.18
The amount or amounts deposited, 1In trust, with iInterest
thereon, i1f any, cannob-be withdrawn until the death of the
person or persons for whose funeral or burial such funds
were paid, unless they have already been withdrawn and repaid
to the person who originally paid the money under or in
connection with said agreement.19 It should be noted that it
is unlawful for any agreement or agreements to provide for* =.
torfolture and retention of payments upon said agreement or
agreements as and for liquidated damages for default therein

x‘® excess of 25a, of the payments made or $35.00, whichever sum

i> the larger. The only reimbursement that the trustee and

f I1linois Revised Statutes, Chapter 111-1/2, 873.103

ircls Revised Statutes, Chapter 111-1./2, 873.10-3
-*ejrois Revised Statutes, Chapter 11.1-1/2, 873.106

-22-
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Idepasited pursuant to such

expenses and the custody and administration of such funds
land the usual and reasonable compensation for the services
las such trustee and tu”stee®s depository, provided that the
(combined expenses and compensation shall not exceed 57, of

| * A’

the principal fund and 5% of the earnings of the fund so

jJdeposited under each of the agreements or series of agreements.

The I11linois Hurial or Funeral Trust Fund Act has
|oeen upheld by the Supreme Court of Illinois as a legitimate
Jjxcrcise of the police power of Lhe state.”2 Jjn the Smith
rase, the court stated;

“"There can be no doubt that Lhe act
relates to a proper subject for the
exercise of the police power. The
public has a vital 1iInterest 1iIn the
proper disposition of the bodies of
its deceased members. Persons engaged
in this business have been subjected
to rigorous regulations specifying the

I1linois Revised Statutes, Chapter 111-1/2, 873.105
— 0r3nl Ardens v . Smitli, 16 11J%<1 116 (1959)



N place and manner 1iIn which their activities
may be conducted 1In proscribing such activities
without license or permit. This has been done
not only out of proper respect for the dead,
but in the iInterest of public health."

i\ Other states are in am_r\zl.?wns*.lllmms that

statutes requiring that funds received pursuant to a sale
of a pre-arranged funeral service be deposited in trust are

a valid exercise of the state®"s police power.

In the Smith case, the court further stated at
page 124:

There 1is nothing unique iIn requiring one
who contracts for performance in Tfuturo
to give security for that performance

The contracts here involved are analagous to a
form or 1insurance. By payments made during
life, the purchasers seek to insure their
burial. The net effect iIs the same as

though a life insurance contract were pur-
chased to provide a sufficient sum payable

at death to accomplish that result.

_)/**

Practically, plaintiffs (sellers) will no
longer be able* to collect prospective profits
in advance without Tfurnish in;; an adequate
guarantee for performance.

Reserve Valut Company v. Jones, 234 Ark. 10, 11 (1962);
faulkner v. Memorial Cardens Assoc hit inn, 293 SW 2d 934
\ie>:. 1967); Mes.or 1i v. Monarch Memorial Gardens , S3
Idaho 88 (1964): .State eu re 1 Uandcrho Lm v. Anderr,on,
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Accordingly, any one who sells a pre-arranged

funeralvsefvice or merchaﬁaisé in connection therewith;
subject to the provisions of Chapter 111-1/2, 873.101, 1is
subject to the Il1linois Burial Funeral Trust Fund Act if

he elects to collect funds pursuant thereto in advance of
actual need. The state has a vital IiInterest in securing that
result and, insofar as the, rights of sellers are effected,

any considerations must yield to the paramount public welfare.”

The interest™that the various states have taken
in promoting the pre-arrangement of funeral services 1is
evidenced iIn the following section declaring the legislative
intent of Florida M

It is the legislative intent that the
provisions of this chapter shall be

construed as a limitation upon the manner

in which a licensed funeral director

holding a license to operate a fTuneral
establishment .... 1Is permitted to accept
funds 1In pro-payment of funeral services to
be performed in the future to the end that at
all times members of the public may have an
opportunity to arrange and pay for funerals for
themselves and their fTamilies iIn advance of

rial Gardenr, v. Smith, supra

‘moricia Statutes, Sect ion 639.19

-25-



need while at the same time providing all
possible safeguards whereunder such pre-paid
funds cannot be dissipitated, whether intentionally
or not so as to be available for the payment

of funeral services arranged for. Further,

it is the legislative intent that no person

may offer, sell or negotiate for sale of a
pre-need funeral service contract through

anyone who is not licensed to make funeral
arrangements or plan details of funeral services
in accordance with the provisions of Chapter 470,
Florida Statutes,l1l as well as the provisions of
this chapter . . . "

Accordingly, Jgkconnection with the sale of the
pre-arranged funeral, the singular protection to be afforded
the public is the guarantee that funds deposited pursuant to
such contract will be available at the time of need. Tﬁgs ]
is the one and only legitimate interest that a state has
in regulating the selling of the pre-need service. In ord%nk/
to —~He the advantages of a pre-arranged funeralL available

the public at large, it is likewise in the interest of the

state to allow the profession to soLicit: the public to

I-rrange for their funeral on a pre-need basis.

As we have seen, the abuse that the states have
to remedy by enumerating solicitation as a ground for

KN-"ocacion or suspension of a funeral director®s license is

-26-
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;;—fid on the undue advantage that a funeral director has on

" - m" - n’ lm

-se bereaved at the time of death. However, any such Mr="1
a;tention of the meaning of "solicitation™ to include the
nre-nead situation cannot be jJustified as a legitimate

exercise of the police power of Lhe state as It neither bears
/ <

3 relation to the standards or ethics of the profession of

rfunecamlm di_r_ecting nor n sub;sta[ntial relation to the welfare

of the public.

The very definition of "solicitation™ 1is further
evidence that 1its usual and customary meaning does not
connote an application to the pre-need situation. Black™s
Lav Dictionary defines "solicitation™ as 'an urgent request
"enticing” and adds that it is often used with phrases as

"solicitation to bribery.

Furthermore, the language used in many of the

LUu.tes enumerating the employment of "eappevs'™ or

susurers'™ by TFTuneral director.; as a ground for revocation

e h Ed Lrion . page 1.564

mo ".a Me <oria l Park v. Poraoiinol A k =in t=fl Inc., 1.78 NW 2d
i-rJ ylowa 3.91%)



Black®s Law Dictionary, Revised 4th Edition defines
J''capper™ as a '"decoy OL*Iure for purpose of swindling™ and
I "'sLeore-"" as 'one who gains the confidence of the person

intended to be fleeced and who may be said to steer or lead
it/ vV e W vwzs -]

Kyr>

a victim to the place where the latter is to be robbed or

swindled.”™ While this definition may apply to the zealous
/ <

funeral director employing persons in hospitals or iInstitutions
to channel business to said funeral director, iL obviously

does not apply to the pre-need situation.

As noted above, 35 of the 50 states of the union
have seen fTit to adequately orotect the rights of the public
by enéZting statutes whereby funds received pursuant to the
sale of a pre-arranged funeral service are depot; itred in
trust to insure guarantee of the funds at the Lime of need:
Any further prohibition on the rights of a funeral director
or his agents to solicit said funeral pre-arrangements is
clearly outside the scope of the police power. There is
nothing to*-indicate any danger to the publ ic health in
par;. tn ing a person, vrhether a licensed funeral director

U#- unlicensed, to solicit the public to pre-arrange their

funeral. The care of dead Inman bod i.oa and their
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ciisriosition by burial or otherwise is admittedly so closely
related to the health and general, /elfare of n community that
the business of caring for and disposing of such bodies is

to be regulated by license and special regulations under

the general police power of the state.

a

t
The damger that may arise from the body of a person

who has died from infectious, contagious and communicable
disease or otherwise is* to some extent obviated by the
sanitary regulations of local board of Health; but regulations

relating to the transportation of dead bodies, permits for
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burials in locality where the person has died, and a compilation
i

of vital statistics are quite I1nadequate to protect the health*

and general welfare of the community unless Lhe person whq ,

cointo 1immediate contact with the dead body, and upon

whose care and skill the public arc principally dependent

i.i preventing the spread of infection or contagion and

protecting the health, good order and general welfare of a
unity, 1is selected with special reference to his skill,

mm >»_“ledge, and experience. Tim opporLttn ity which undertakers

frequently have to aid 1In covering up or uncovering the

/- i
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evidences of crime also constitutes a reason why they should

he selected with reference to their character and integrity.”

A statute passed pursuant to this police power,
however, must be reasonable. Its real purpose must be to
protect the public health, morals, or general welfare. A
statute or ordinance may not under the guise of the police
power, impose arbitrary or unreasonable restrictions upon
the use of private property or the pursuit of useful
activities.29 In order to be valid, the statute must bear
some real or substantial relation to Lhe pubLie health, safety,

on
morals or general, -welfare of the area affected.

There 1is no question that a pre-arranged funeral
by which a person while still alive specifies the mode and
cost of his final disposition is much less expensive than* ~«
those arranged by sorrowing survivors. However, 1t seems

tr.at some funeral directors themselves are Intent in

See Pooole v. Rinue, 197 N.Y. 143 (L9LO)

C -rter v. CI of; Blue.Etc Id, 132 Vn. 331 (1.449);

hawto.: v. SteoJo, 1j2 U.S. 1.1 (19/3) Anderson v, Jestor,
2C6 Lc:z:a 452 (v»>); brn U v. £LLy of~Whoaton, 350 IFT"
4:>7 (9 35). r*

>V.rb ftv. Hubbard, 343 11! 144 (l.nay) ; People v. V/elner,



perpetuatin the expense ancl burden to the

Howard C. Raether took

note of Luis fTact at a National Funeral Directors Association
Convention some years back. In discussing an analysis of
funeral sales, he said

"if It were possible to tabulate all the
pre-arranged funeral services on record,

how do you suppose the average of all of

them would compare with the average adult
figure shown here? (Average adult Tfigure
means average price on adult®s Tfuneral).

Are you ready, willing and able to become

part of a program that 1is going to lower

the quality*of the average funeral service
selected to the point that you will find

it difficult i1f not impossible* to stay

in business rendering the service you now
give? He added, 1t is good for those who
survive to have the right and duty to make

the funeral arrangements. Making such
arrangements, having such responsibilities, Iis
essential. It is part of the grief syndrome.
Part of Lhe therapy of mourning.

It is the positive hook upon which the hat

of the funeral service is hung. Why should

we tear it down by saying, that funerals for
the deceased, therefore he or she should make
the arrangements? . . . If funeral directors
insist on soliciting pre-need funerals, they are
in fact, pre-arranging the funoraL of their own
profession. >i



connection with the above statement
National Funeral Directors Association, a
rge number of people were asked about their need as they
w it when they went to a mortician immediately after a
ath had occurred. 99% of those iInterviewed responded
hat they were "at a loss as to what steps to
the problem of the undertakers advantage
It 1s not a high degree of skill on his
art, not is it a lack of competence on the part of the members
f the bereaved fTamily, 1t is merely that they, through the

ailure of common knowledge and customer experience, do

The public ha finally become aware that there 1is
a reasonable alternative to the expensive Tfuneral iIn pre-need
planning. In response to their own tragic experiences and

public comment various groups have been formed to bring

modesty and simplicity 11 and funeral service
itixmal uneral Directo of Attitudes
oward F oral Directors
orican
fated

Jived



The ideal, of obtaining Lower prices through
e-need planning has been adopted b large numbers of
er groups throughout the country. Typical, of the

hat have arisen mninly in
Central area of the country is that of the
emorial Society which wa established in 1.948
lans have been worked out by societies such as this to
and their families to obtain

services at a modest cost from funeral directors in

The Cleveland plan, based on that of the Minnesota
Cooperative Plan, has been widely followed One man ber of
ily joins the society and pay family membership
There are no annual dues members and
indicating which
funeral directo they prefer, whether iomorial services are
of futiera
arvice prov that a funeral, establishment will

witnon to a crematory for



Type Il service includes transportation to a funeral home,
embalming the body, 1f necessary, placing It in a modest
coffin selected by the funeral director and private

burial before the memorial service. The

not to exceed $300.00. The cards are then

funeral director, ready for use when needed. No

is required about price, and payment is made when the serv
are rendered.”™ one member of a Bay area cooperative group
in Berkeley, California reported in 1963 that eight months
before he joined the cooperative association, ho arranged
for the burial of his mother through a mortuary. A fTew
months after joining, he had to arrange fTor the burial of
his father. Services for the former, he said, were inferior
to the services he received through the association, and

the cost had been $800.00 in contrast |lo the $150.00 cost;

. % . = 36
ror ms Ffather ’s i1.unerafk.

What Ilegitimate interest could any state possibly

have in threatening to revoke the License of a funeral

The Hirh Cost of Dying, Manner, page 192-103 (1963).
Ibid, page 27.
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director for soliciting contracts which reduce the cost of
burial and mwaintain
What legitimate interest
I cense of a funeral director employing people to solicit the
public to arrange for their own funerals on a pre-need basis?
There is seemingly no legitimate ground by which revocation
may be justified in either of these Instances. In the
first place, by refusing to allow funeral directors the
opportunity to offer pre-need contracts, the state 1is do-

tis
Driving a large segment: of the population of one realistic

alternative to the "at need”™ bonanza now being enjoyed by some

funeral directors.

The very vagueness of the revocation section of *
the statutes of the various states has prevented funeralt
directors or those acting on their behalf from engaging in
the solicitation of the pre-need service. A statute which
includes "unprofessional, conduct”™ as a ground for revocation
and i1ncludes in the definition of "unprofessional conduct”
the solicitation of funeral, business by a licensee ™"whether

such solicitation occurs Jofore or after death™ musl. be

i .rir.V.en as an unreasonable Ilimitation on the funeral director"s



right: to maintain his business. It 1s common knowledge that

»ha "before death™ or "while death is impending™ or

"while death 1is imminent"” language contained in these revocation
sections rerers to that period .urmedlately prior to the-demiée'.
id a person. By no stretch of the imagination can the term
"before death"™ be extended to include that time when aperson

is at the peak of his health and 1is being solicited by a

funeral director for a rational discussion as to the final

care and disposition of his body. Various states have

decided that those uHLicensed to practice funeral directing

or embalming may solicit pre-need funeral arrangements.

There 1is no reason why a funeral director, who is the most

qualified to discuss such plans with the prospective pur- >

chaser should not also be so allowed. \

Utah Funera! Directors and Eflnal.mgra assoclation y.
Memorial Gardans-Ov the VdU.eyUse., 17 Utah 2d 227 (1965);
Boyds Coh v. Stafrd »£ Ok iahom.a, 2/7 Tlaui.l"ic 2d 138

(ok 1ahoma, \j34)

Ti*
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THE PRECEDING PAGES WERE TREATED AS

A UNIT IN THE ORIGINAL FILE.



THE FOLLOWING PAGES WERE TREATED AS

A UNIT IN THE ORIGINAL FILE.



This 1s to Inform you that on February 6, 1976 the House and Senate
Commerce Committees will be meeting 1n joint session to consider House
Bills 264, 271, and 509, dealing with the practice of mortuary science.

As this legislation 1s considered a fundamental reorganization of
the regulation of mortuary science within Alaska, we are endeavoring to
obtain broad comment on the possible effects of the proposed law.

IT you cannot present oral testimony at the hearing, the committees
will accept written comments for their consideration.

The exact time and place of the hearing will be announced on Monday,

February 2, 1976.

Representative Bob Bradley, Chairman
House Commerce Committee

Senator Ed W1llls, Chairman
Senate Commerce Sub-Committee
on Mortuary Science



THE ALASKAN ASSOCIATION OF RETIRED PEOPLE

Margaret Witzleken

Bruce Funeral Home

P. 0. Box 2351
Anchorage, Alaska 99510

Ken Piepgras

Valley Memory Gardens
236 10th Street
Anchorage, Alaska 99501

Fred Witzleben

Alaska Memorial Services
554 E. Third Avenue
Anchorage, Alaska 99501

Art Richmond

Valley Memory Gardens
236 10th Street
Anchorage, Alaska 99501

Thomas E. Gregoire
Gregoire-Neill Funeral Home
1023 E. 0th Avenue
Anchorage, Alaska

Dale L. Rosenberg
Spenard Heights Mort.
3804 Spenard Road
Anchorage, Alaska

R. J. Franke

Evergreen Memorial Chapel
Box 537

Anchorage, Alaska

D. L. Gulley
Forest Law% g?apel
. Box 1 Annex
Anchorage, Alaska 99502

Amos 0. Neill
Gregoire-Neill

1023 E. Oth

Anchorage, Alaska 99501

D. Krone

Cook Inlet Mem. Soc.

135 Christensen Drive
Anchorage, Alaska 99501

Ken Burton

Bruce Funeral Home

P. 0. Box 2351
Anchorage, Alaska 99510

Juanita Abbott ~jay]
Angelus Mem. Park

Box 101, S.R.A.
Anchorage, Alaska 99501

George M. Mason
Carter Mortuary
Rt. 5, Box 5199 O3N
Juneau, Alaska

Jarvis D. Hiebs
Northern Lights Mort.
1-1/72 Mi. Yankovick Rd.
Fairbanks, Alaska

William G. Ferall
Chapel of Chimes
415 I1l1linois
Fairbanks, Alaska

James C. Alen

Dept, of Health & Social Serv.
Env. Health Section

Anchorage, Alaska

William A. Stittlng
Cook Inlet Mem. Soc.
Box 2414

Anchorage, Alaska

Joseph T. Ireton

Cook Inlet Mem. Soc.

932 W. 19th

Anchorage, Alaska 99503

Richard D. Rome

Evergreen Memorial Chapel
P. 0. Box 537

Anchorage, Alaska 99510

Lee Moegleln

Evergreen Memorial Chapel
Box 537

Anchorage, Alaska 99510



Bob Britt

Walsh Mortuaries

Box b5

Kenai, Alaska 99611

Mr. Henry Bryant
721 Cedar
Anchorage, Alaska

e\

Mrs. Joseph Piala
1322 H Street
Anchorage, Alaska



1975 EMBALMERS

MarbIn J.
Box 1065
Sitka, Alaska

Krause
99835
Ploren K. Lauber
U. S.
Island
San Francisco, California
John D. Glass
450 Whittier
Juneau, Alaska 99801
Marvin L. Neveu

*1470 Pleasant Valley Ct.
Oakland, California 9*1611

John S. Remple
13*1 Peierce Drive
Colorado Springs, Colorado
Gregory A. Jerlch

737 E. Street

Anchorage, Alaska 99501

Nelson C.
7109 Cecil
Houston,

Deary Sr.
03
Texas 77025

§§anley A. Doughty
Montrose Avenue

Daly City, CA 9015

John A. Jacobson

USA Mortuary System Europe
APO, New York 09757

Eugene P. Mackin
111*1 Nenana Street
Fairbanks, AK 99701

\yGeaorge M. Mason
Sfé Yankovich Road
Fairbanks, AK 99701
Cecil C. Shrock
General Delivery
Wasilla, AK 99687

V Thomas E. Gregoire

2311 Jefferson 01
Anchorage, AK 99503

Naval Dispensary-Treasure

9*1130

80906

John R. Walsh
Box 951
Seward, Alaska 9966*1
Mary Louise Rottler

Route 1
Hermon,

New York 13652

Ronald E. Shipley
511 Winter S. E.
Salem, Oregon 97301

Kermit M. Malcom
916 E. 9th Ave. 02

Anchorage, Alaska 99501

Lamont R. Tillot
"*1L LeCount Place
New Rochelle, New York

VKenneth D. Burton
2871 Monroe Street
Santa Clara, California

Bobbie Jean Diggs
*120 E. Grant
Pauls Vvalley,

OK 7W75

James E. Hay 111
15098 Water Avenue
Visalia, CA 93277

William H. Lair, Jr.
Rt. 1, Box *I*I8

Wauchula, Florida 33873

Charles A. Morris 11
1809 E. Third Street
Dayton, Ohio *15%103

Gene Lee Prewitt
Box 1001

Sitka, AK. 99835

John L. Sleyzak
6821 S. W. 27th Street
Miramar, Florida 33023

Alfred ?- Kehl
Box %18 Annex
Anchorage, AK 99502



David Lee Gulley
304 East 16th AVenue
Anchorage, AK 9950*4

Rupert Edmond Jones
3500 Mt. View Drive #7
Anchorage, AK

Gary E. Rook
*407 11linois
Fairbanks, AK 99701

Albert W. Friedl, Jr.
Chapel of Chimes
Fairbanks, AK 99707

George R. Borth
1*406*1 Terra Bella '
Arleta, CA 91331

George W. Bartholonew
St. Rt. Box 2725
Wasilla, AK 99687

Russell J. Bariel
P. 0. Box 100
Sitka, AK 99835

Charles, M. Roesel
Box 109
Petersburg, AK 99833

Phillip H. Bruce
P. 0. Box 1207
Ketchikan, AK 99901

Donald L. Moles
231 *th Stre
Juneau, AK 3@801
Arthur H. Moll

Box 1207
Ketchikan, AK 99901

Luis Espinosa
P. 0. Box 2670
Fairbanks, AK 99707

Mildred D. Muller
P. 0. Box 313
Kodiak, AK 99615

y«RIchard J. Franke
Box 991
Anchorage, AK 99501

Dale L. Rosenberg
Box 537

Anchorage, AK 99501

Felton B. Stevens
120 Neal Blvd. S.W.
Larenceville, GA

George Theodore Hayden
907 Brodhead Rd.
Aliquippa, PA 15001

Larry Alton Burt
2095 Rd .-Apt. #13*
Longview, Texas 75601

Warren, E. Pomeroy
Rt. 2, Box 1*41B
Sandpoint, ldaho 8386*4

Amos D. eill
1023 E. th Avenue
Anchorage, AK 99501

Clyde W. Higgerson, Jr.
125*40 Hoyer
Detroit, Ml  *48205

Albert J. Charlton
Apt. 11 Walsh Hall
Fairbanks, AK 99701

Richard L. Wize
Rt. Box 99
Halfway, Oregon 9781*4

Robert S. Britt, Jr.
P. 0. Box 5
Kenai, AK 99611

Edwin W. Hanley
3751 Yardley Ave. North
St. Petersburg, FL 33713

Yndcenclo B. Monnseratt
Box 8750
Mt. View, AK 99508

Hollis Henrichs
P. 0. Box 1000
Cordova, AK 9957*4

Jimmi . Campbell
Box 1§8é
Juneau, AK 99802

Richard D. Rome

1543 P. St.
Anchorage, AK 99501

Gene Spain

17*482 Sherbrook Drive
Tustin, CA 92680
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John T. Hough
Box 1394
Sﬁward, AK 99664

Danny L. Hodges
338 N. 15th Avenue
Phoenix, Arizona 85007

Samuel J. Walker

A Forest Lawn Memorial Chapel,
P. 0. Box 6187 Annex
Anchorage, AK 99502

. "®K5ram
Jerry A. Hodges

338 N. 15th Avenue
Phoenix, Arizona 85007

Norma L. Hodges
338 N. 15th AVenue
Phoenix, Arizona 85007

Don L. Templin

Inc.Box 19 U.S. Naval Hosp.

FPO New York 09521
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Richard
Pouch U
Juneau, Alaska

Sharon Brockway
415 Main Street
Room 400
Ketchikan, Alaska

Dolores N. Wilks
941 4th Avenue
Anchorage, Alaska

Darrell W. Hutton
Box 431

Nome, Alaska 99762

Lincoln Ost
604 Barnette
Fairbanks, Alaska

99901

99501

99701

coroner :



Department of Health and Social
Pouch H-01
Juneau, Alaska 99811

Harvey Lapin

Piffer and D lAngelo

209 LaSalle Street

Suite 1100

Chicago, I1llinois 60604

Services
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JOINT COMMERCE COMMITTEE"S
HEARING ON MORTUARY SCIENCE /-
FEBRUARY , 1976

Introduction-and opening by Representative
Bob Bradley

Summary of pending legislation by
Bill Berrler

Testimony from the public in the following
order:

1. Individuals from out-of-town,
as called by the Chair

2. All remaining Individuals, as
called by the Chair

(All questions of persons giving testimony will come

from the Joint Committees.
Any questions from the floor will be 1n writing and
will be submitted to the Joint Committee Chailrman

for response)
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P8JCH Y, STATE CAPITOL

TC3LE  (LIGIOSM m ) (RE Liieg =
|FASLATVE AFFARS AGE\CY

January 16, 1976

Senator Genie Chance
Capital Building
Pouch V

Juneau, AK 99801

Re: Pinal Report of the Interim Committee on Mortuary
Science

Dear Senator Chance:

The assignment of the Interim Committee on Mortuar ﬁcience
was to refine the occupational licensing bill (HB %0 ) and
after consideration if the need for an occupational licensing
statute appeared, to prepare a committee substitute. The
committee met on September 27, December 2, and December 19.
Prior to these meetings a suggested revision was prepared

and distributed to all the persons currently licensed to
practice embalming In this state and to other Interested
groups. Notices of the workshop meetings were sent to each
of these groups. There was substantial attendance from the
profession at each of the Tfirst two meetings.

As a result of these, a proposed committee substitute for HB
509 has been prepared and a copy of the bill is attached.

Essentially the bill adopts a dual licensing system; that

is, licenses are issued separately for the practice of
funeral directing and for the practice of embalming. The
administration of the occupational licensing was put in the
Department of Commerce. The committee’s feelings were that
an occupational licensing board would not be a good solution
and that the Department of Commerce was a logical alternative,

The proposed substitute also sets substantial educational
qualifications as a prerequisite to licensing. Under

existing law. no qualifications exist. For this reason a
"grandfather’ provision was inserted which allows persons v

who are currently licensed as an embalmer to obtain a license
as an embalmer under the new act and a person who has actively

practiced as a funeral director to obtain a license as a
funeral director under the new act without requiring that >
the newly imposed qualifications be met.



A substantial area covered in the act was a regulation of
pre-need sales. The primary thing this regulation does 1is
require that funds received from pre-need sales be deposited
in an account in the name of the purchaser and that both the

principal and interest in this account remain the property
of the purchaser until time of need.

Since pre-need sales are made by other than professionals,
and since an enforcement mechanism iIs essential, this section
was made part of the consumer protection statute.

In addition, the bill contains a disclosure of cost section
which requires that in broad catagories the cost of the
services be disclosed to the purchaser. The bill was
prepared as a proposed committee substitute for Commerce
Committee since the bill was currently lodged in Commerce
Committee. The committee strongly recommends that both
House and Senate Commerce Committees, preferably jointly,
hold other hearings on this bill. During the hearing the
committee indicated to the interested parties that i1If such a
hearing were held, notice would be given to these parties.

Very truly yours,

Edward C. Willis
Chairman

ECW:bh

Attachment
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Howard C. Raether holds a Ph.B. and J.D.

from Marquette University inMilwaukee, Wis-

ocosin. He has been involved in fureral service for thirty years and Executive Secretary
of the National Furneral Directors Association since 1948. He was consultant to the
United States Government Department of Transportation, National Highway Safety
Bureau, and ison a conmittee serving the Department of Health, Education and Wel -
fae. He was given the highest honor the U.S. Army makes to a civilian-thc Distin-
guished Civilian Service Award. He also isamember of the National Council on Tissue
Transplantation and Utilization. He iseditor of the NFDA monthly jourmal, The Direc—
tor, and creator of the Reference Manual for fureral directors. In addition his recent
writings include, as co-author, A Compendium o f Basic Information on Funeral Estab—
lishments and Funeral Establishment Employees and The Fair Labor Standards Act,
as Amended (1968); Organ and Tissue Transplantation and Body Donation (1970);
and Personnel Guidance Manual for Funeral Service Practice (1970).



THE PREARRANGING AND
PREFINANCING OF FUNERALS

Thomas Il. Clark
and
Hoiourd C. Ractlier

A Brief Background

In the chapter “The Law and a Funeral Service Practice” reference s made to
changes In the law to permit an individial during his lifetime to take steps to get the
kind of fureral he desires and 1o determine the method and place of firal disposition
of his body.

There have been developments toward this new concept for many years, but ithas
been only since the end of World War 11 that a sighificait impact of the move was Tt
it was not utill 1952 that the National Funeral Directors Association felt the situation
warranted a policy statement which concluded with the recommendation which has led
o laws controlling and regullating prefinanced funeral contracts being enacted ina large
majority of the states.

The Sociology of Life and Death

The furerats for most people are sslected at the time of death. Unlless one knows
when, where and under what circunstances he igoing to die, it isdiffiault for him to
prearrange hisown fureral, erther alone or with a member of his family, and fesl that it
will be as planned.

There arc few people who arc sure things won *t change sufficiently to upset pre-

arranged plans. And In cases when they arc changed and arc different, problems arc
often created instead of being sohvad.

177



178 the prearranging and prefinancing of funerals

A rational study showed that In 1967 lessthan 1% of all funerals conducted, except
in the Pacific and Mountain regions, were prearranged. It also revealed thatfrom 25%
to 33% (depending on the region) of the fuerals conducted In 1967 “hat were
prearranged were changed by the survivola. However, about 50% of fureral directors
said at that time that prearrangements were on the inoresse.

Why?

There are those who feel, as s pointed out elsenwhere herein, that our society B
changing from a family aulture to a generation aulture. Families are being separated by
ae, by distace, by knowledge and by philasophy.

Sometimes an elder member, especially If Ivigalone, wants to make sure he or she
gets the kind of fureral he desires. Often a surviving spouse willl make arrangements for
the same kind of funeral that was just conducted for the husband or wife.

Sometimes differences in a family are such that segrents thereof feel they have t
protect themselves against each other as to fureral arrangements and aosts.

Sometimes cost Is the primary reason for the prearrangement and prefinencing.
There are those who want a moderate to expensive sarvice and who want to be sure
they get it Often prearranging isdone in an attempt to keep oosts down, to indicate
to the family or other survivors that they should not go ““overboard” in the pre-
arranger™s gpinion.

Firally, there are those who prearrange and prefinance their own fureral because
they want a secific type of service involving a partiaular church and/or clergyman
and/or fueral director and/or any one of many other reasons trivial to some but
important to the person doing the prearranging.

Prearrangements arc a part of just about every fueral director’s filkes and practice.
They must be recognized as an aspect of present-day fureral sarvice, and important
Tacets of the overall picture must be understood.

Psychological Aspects

Some who have studied death, griefand bereavement say that fol loving death there
isa therapy indoing thingsand in having resasibiliies. When most of the detailsof a
fureral have been worked out and perhaps paid for by the deceased, this could leave
the survivors wirth little to do inthe actual at—+eed planning and decision making.

Equally inportant, survivors and the community may want to do some It thing
or things In honor and/or respect and/or In recognition of the deceased. There may
be the feeling this shouldn™t or can™t be done when the person has made hisown ar-
rangements. Or, there may be some things that the deceased lissarranged which might
affect the sasibilities of a survivor, or suvivors, and bother them for years, but they
won *tsuggest a change lest they ““‘offend” the departed and his memory .

The Promotions of the Fifties

The idea of the prearranged or prcfinanced fureral was not first conceived in the
early fifties, but twas then that it became the besis for promotions to sl the idea of
prearranging and prefinancing furerals.

Sonic of these promotions were huilt around package deals covering the fureral



THE PREARRANGING AND PREFINANCING OF FUNERALS 179

srvice, Tureral merchandise, floners, burial veult, cemetery lot, opening and closingof
the grave, and the grave marker .

Sales crews were trained and often blanketed an area pushing door bellsand at times
offeringan item of merchandise free to get into the door to make thelr presentation.

In this presatation the alleged high cost of dying, peace of mind, and a special
purchase price of the prearranged serviae and merchandise were usually stressed.

These developrents led to two separate actions which although not related
complemented each otrer.

The Association of Better Business Bureaus, now the Council of Better Business
Bureaus, came out with three publications on the subject in seven years. In the same
period many states enacted laws to comtrol the prearvanging and prefinancing of
fuerals.

The ABBBI publications are:

1 Facts Every Family Should Know About Funerals and Interments. Some paragraphs were
devoted to package deals therein.

2. Questions You Should Ask About Cemetery Lot Promotions. Since many promotions-
prc-nced and otherwise-wcrc cemetery initiated, this leaflet was prepared.

3. Facts You Should Know. .Questions You Should Ask.. The Prearrangemcnt and Pre-
financing o f Funerals.

All three of these publications are kept aurrent and their widespread distribution
ocontinues.

Because the last-mentioned booklet B pertinent to this depter, the folloving
excerpts from itarc quoted:

In recent years a growing number of individuals, firms and groups have sought to
stimulate public interest in prearranged, prcflnanced funeral plans, Among them have
been sales organizations and promoters outside the funeral profession who seek to
interpose themselves as third parties in the traditional personal and confidential
relationship between the funeral director and the survivors of the deceased. Grievous
disappointments and severe financial losses have resulted from some unsound pro*

motional schemes foisted on a credulous public by armies of high-prcssurc salesmen.
* * o

Sometimes, belief that a funeral has been fully prearranged and paid for can create a

false sense of security for survivors,
* o *

The simplest way to prearrange a funeral is to leave written instructions for those
who will make the arrangements. If advance payments arc involved under a contract
which docs not permit the individual to alter the prcnrrangcments to meet changing
circumstances, the possibilities.. .can lead to serious problems. What assurance do you
have that the funds deposited will be intact when the time for their disbursement arrives
or that they will be available to you if you want them? Who will receive the interest on
your money during the many years which may intervene between the date of deposit and
the date of death? Will such interest revert to you? Will you be better off by depositing
the money in your own bunk where you will get the benefit of all interest earned? You

also arc free to withdraw your funds in an emergency.
* ‘ *
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Savirgs claims and pranisss of “bargain’” raies are stressd n<lirgmany of trese
praotiaal plas. Weigh carefully any rgoestatian treta “plat” will give you ade-
qate servicss Tar less then you can dotain them fram otter fureral directors agpirst the
faot that the sales caommiissions and aosts mustt be added 1o the asstof the fureral under
the plen.

The material in these excerpts pinpoints the problem for many of the public.

The State Pre-Need Trust Laws

The quections which the Association of Better Business Bureaus was asking in its
booklet on prefinanced furerals weje often asked across the country during the fifties
and sixties as many states considered lggislation to regulate and control the cotracts as
1o such fuerals. The dart which sAppendix X ginves the names of dll the states within
the cotinrental limits of the United States. It shows the mgjority of them with a
statute which In some way regulates these aotracts. It also gives the besics of each
state™s statute.

The breakdown of state lans and/or opinions shows, as the Better Business
Bureaus point out, that most of these statutes reguire that all money, or a major
share of dll monies, paid In advance for funeral merchandise or services, and ac-
cruing interest thereon, must be deposited in trust with an .ipproved firacial in-
strtution uttal the need for disbursement anisss. In most of these states monies paid
in advance for burial vaults must also be entrusted and there have been opinions of
attomey gererals and of state supreme courts upholding this requirement. In some
states amounts paid for markers and mausoleum space sold in advance of death must
also be placed in tist

A West Virginia statute was held to be unconstrtutional and a new law passed sine.
The costitutioality of the Arkansas, Idaho, lona, Hiros, Kansas, Utah and Texas
statutes has been upheld by the supreme courts of those states.

Some promoting prcfinanced funerals dbject to putting in trust or resene 100% of
monies paid in advance for funeral merchandise and servicss. In the HIinois case one of
the suggestions made was that a lessar amount be deposited. The supreme court of the
state in its decision pointsout that the plaintffcemetery entered the ““prearrangement
business by choice” and that iits procedures invite ““regullation of a stringent nature.”
The matter was appealed to the Supreme Court of the United States which refused to
consider the e

Some Present-day Thoughts
About Prearranged and Prefinanced Furerals

In tre previously referred to Hinois decision the supreme court of that state said

In the long interval between full receipt of the purchase price ond contract
performance the opportunities for fraud arc great und risk of insolvency, with consequent
inability to perform, apparent.
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It is doubtful whether anyone has or will doubt the validity of this staterent.
And iIn many aress there has been a slackening of pre-need promotion activity. The

economics of the situation has much to do with this for reasos fueral directors
know.

The Phut with the Special Price

ABBBI1 queries a $795 fureral keiilg sold in advance for $595. In its brochure an
arrangement is cited ““between one sales organization and farticipating” fureral homes
(n wliich) the latter arc required 1o represent that a designated fueral, available to
customers of the pllan”at the Treduced price”of $595, is regularly’priced at 5795. The
actual price to the company elling the plan sonly $420.™

The BBB asks, “Do you beliee that a funeral home can afford to sl services and
merchandise honestly priced at $795 for littlemore than half that amount and il make
a profit?’

Supposing that there was no sales organization, could a fureral home with aplan of
providing a $795 service for $595 come out ahead with that amount?

IT this Kkin a state where the interest on the monies paid ihadvance cannot accrue to
the berefit of the fureral fim, the amount paid will not Increese. Even in those states
where the interest can accrue, as eamed, to the benefit of the fueral fim, unless the
entire amount, or a sizable portion of it, isheld for a long periad of time, the Incre-
ment s not large enough 1o close the gap between the ““beforc-necd” and “at-necd”
figures ifboth arc raalistic.

Another factor of importance s the annual increased oaost of providing the sarvice.
This s egecially true if the components of the fureral and a particular casket are
speelled aut. Few thingshave gone down in price or remained steble in a number of years.
Therefore every oost increase decreases the actual amount availeble for the fureral.

Firally, if the preneed contract was solicited by a salesmen, it isestimated that 15
to 30% of the total contract price will be used to absorb salesand adninistration asts.

Income for Federal Tax Purposes

When a fueral B prefinancod, Iif the firm t© whom that money i paid has
costructive, permissive or actual use of the money, the money staxable as income by
the federal government for the year in which the money was received. This i true
whether the amount sa partial payment or the entiire prepaid price of the service.

What to Do

This chapter shows that many states have enacted laws cottrolling and/or regulating
the cotracts made in advance of need for fureral services and/or merchandise. This
coupled with sighrficait variatios in the preneed laws and the divergent opinions
which existamong fureral directors warrants the folloving recommendations:

1 Preneed cotracts and their solication are fraught with the danger of fraud and
fureral directors should avoid any cottract or plan which could harm thelr
clientele or treir serviae or place iIn the conmunity .
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2. Those who wish to prearrange theirown fureral or one for someone forwhom
they have regpansibility should be able to do so.

3.When a fueral B prearranged and monies are paid In advance of need for
fureral services and/or merchandise including burial vaults, all such monies
should be deposited in a trust “fund with the person or persons prearranging
having the control thereof to be entitled to the eamings therefrom. Further-
more such prearranger dell have the rigit to terminate the contract at any
time without forfeiture of any of the funds which have been paid or eamings
accrued.

4_ Where a contract sentered into itshould be in accordance with the laws of the
state in which the prearrangement B made. Some state fureral directors
associations have prepared contract forms. I there isno pre-need law and/or
ifno form is available-the suggested wording for one sat the conclusion of
this dgpter. In all such contracts the fureral director should bind himself
only to the kind of fureral and merchandise which will be aailable at the time
of need for the face amount of the cotract.

5. Fureral directors should carefully consider the potential negative effects and
oost of allowing a third party to step between themselves and their firmand the
family through the representations of a third party solicitig a pre-need
program or plan which will be serviced by the fureral home when the person
forwhom the sarvice was prearranged dies.

6.No funeral business should be purchased which has the lizoillity of providing
furerals which have been prefinanccd inwhole or in part untal the purchaser of
the business s sure the monies paid In advance are on hand for the furerals
which will have to be provided.

It B ot the intent of the writers of this chapter to discourage individuals and
Tanilies from disoussing funerals and perhaps making tattative plans for a fueral or
fuerals. This Bencouraged especially when there isa family or close friedsand they
share In the disoussion. Deaith isnot as commonpllace as itonce was. Millions of people
in the country today have never experienced a death and fureral of someone close o
them. They don“tknow what iinvolved and they should.

There i a big difference between tentative arrangements considering survivors and
format agreements which might disregard and adversely affect the sasibilities of those
who will mourn.

Where there sno family or itsmembers arc disinterested or feel seecific prearrange-
mcnt isgood, a formal agreement in lire with the folloving contract suggestion will
not only be proper but may also be helpful.

* * *

THIS AGREEMENT made and entered into this day of. 19 by and
between— party of the first part, hereinafter sometimej
referred to as “Funeral Director,” and .party of the
second part, sometimes hereinafter referred to as “ Buyer."

WITNESSETH:

WHEREAS, party of tho second part desires and hereby requests to enter into n contract to pro-
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vide for payment for funeral merchandise and/or services in advance of death, which merchandise and
/or services are to be delivered and performed subsequent to the death o f
, herinafter referred to as Beneficiary as follows:
Professional services and casket

NOW, THEREFORE, in consideration of the mutual promises, it is hereby agreed as follows:
1 Funeral Director will supply to Beneficiary out of the funds deposited by Buyer the services
and/or merchandise as set forth above for the sumof $ payable as follows:

2. Said funds as aforesaid shall be placed with
hereinafter sometimes referred to as “ Trustee” within ten days after receipt thereof. In the event,
upon the death of Beneficiary, said funds are inadequate to provide for the services above described,
then the funds shall be used by the Funeral Director to provide professional services and/or
merchandise of a type as nearly similar as may be purchased with said funds at the time of
Beneficiary’'s death.

3. Upon the death of Beneficiary, the said funds shall be released by the Trustee forthwith to the
Funeral Director upon receipt of a certified copy of certificate of death or other evidence of death
satisfactory to said Trustee and where required by State Law, an affidavit by tlic Funeral Director
that the funeral services and/or merchandise which has been contracted for have been so provided and
that the cost was not less than the amount on deposit. Any amount on deposit not required to pay
for funeral services and/or funeral merchandise shall be returned on request to the Buyer if living, or
if not living to the estate of the beneficiary.

4. Said funds shall remain on deposit with the Trustee and shall remain intact as a fund until the
death of the Beneficiary, or until withdrawal by Buyer as hereinafter provided; and said funds may be
withdrawn only for the full amount thereof and not in part, and said withdrawals must comply with
the rules and regulations of said Trustee; provided, however, that the Buyer may, at any time upon
complying with the rules and regulations of the Trustee, withdraw the funds deposited to date with
the Trustee pursunnt to this contract. In the event of withdrawal the Buyer shall notify the Funeral
Director within twenty-four hours prior to such withdrawal, and in the event the withdrawal is
completed, the Funeral Director shall be relieved from any of the obligations contained in this
agreement.

5. It is mutually agreed that the said Trustee is only the repository of said funds and is not liable
for tho fulfillment of the contract by the Funeral Director, and upon payment over to said Funeral
Director of the said funds, or repayment to Buyer, the Trustee’s liability shall terminate.

6. Interest earnings which may accrue on said funeral fund shall be added to and become part of
said fund.

7. Upon the death of Buyer, in tho event the said funds shall exceed the amount required to
provide services set forth above, any surplus shall be paid over to Beneficiary's estate (or) to
bythe Funeral Director.

8. This Agreement shall be binding upon the heirs, administrators, executors and assigns of the
parties hereto.

IN WITNESS WHEREOF the parties hereto have causod this Agreement to be executed the day
and year first above written.
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Example: John J. Jones dies of a disfiguring malignancy. He s survived by his
widow, one son, two daughters, one daughtor-in-lav, one son-in-law and two
grandchildren. At the time of his death his married daughter i lessthan a month from
having her first child. His unmarried daughter isengaged. Her fiance sin thearmy on
duty within the country.

During the first contact with the son who B handling arrangements tentatively
anarting firael plans for the fueral, four uress of concem of the family become
apparent. They are:

1 Wil restoration of the father™s face be such that viewingwill be possible?

2. The pregnant daughter was her fathers faorite. How willl she hold up? To
what extent should she participate in the arrangements and during the various
periaods of the fureral.

3. What about the son-in-law to be? Might he get an emergency leave to be at the
fureral? He could be a real comfort to his future bride.

4. The two grandchildren are ages 7 years and 10 months. Tire boy, 7, the first
grandchild of the deceased, loved his “Bompa’™ very much. Should he be
atlored at te fueral home? Should he sec the casketed body of his
grandfather? Should he go to the serviae?

This hypothetical situation could well be a real ane. It could be more complex or
aasist of only one or two ““concem aress.” It is gelled out not to present some
problems and the solutions to them. Rather it isoutlined t introduce what happens
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caily in fureral homes and two ways of considering what the funeral home owmner(s)
and other licensees should know and do in thissituation.

Two Schools of Thought

There are two besic schools of thought regarding the serving of families and the
role of fueral service lioasees and the education necessary for them to fulfill treir
tds. One B known as the whole-man- total-fureral concept. The other i the
onner—manager-technician concept. A statemernt on how two funeral homes, one using
the whole-man concept and the other the omcr-manager—technician concept, might
sene this fanily isesssaal to any present-day gopraisal of funeral service practices.

Before gelling out this gopraisal itshould be made clear that this isnot a dismission
of the philosophies of fureral homes with a sizable number of furerals a-nually and
those with a srall volune. There are large fims with the whole-man-to —fueral
concept. There are stall firms with the ovner-manager-tochnician philosoph. - fims
which use service companies to do some of the things involving persomal contact even
when the funeral-dircctor-omer or an associate saailale.

The Whole-Man-Total-Funeral Concept

In a fueral home where the wholc-man-total-funeral concept prewils, after the
receipt of the all on the death of John Jones the funcral-director-omer and/or
manager or one of his staff would have the resposibility to follov through with the
family. This licensee would provide the person-toerson professional service outlined
in another dypter. He would &l of the advantages of viewing the deceased and 1fhe
did not do the restorative work to make the viewing possible, he would check on it
pericdically.

The person ““‘waiting on” this family would alert the others on the staff to the
condition of the pregnant daughter. Throughout the arrangements and period of the
fureral he would watch for sigs that would indicate the mother-to-be ought to be
momentarily removed from the central soere. Hneed be, he might suggest callingher
doctor

This funeral director also could suggest contacting the Red Oross, or he might do it
himself 1If the fiance asks for cmergoncy leave and can™tget it He might also talk to the
clergyman to see if he feels it important enough to cll the deplain for the fiaces
army unit about the leae.

He undoubtedly woulld counsel with the family about the grandson’s viewing the
body and his part in the funeral, Fany. There again he would talk to the clergyman
and if the youngster knows the cleric well, he might be one of the two or three with
the boy as he goes to see his““Bompa.”

The whole-man-total-funeral concept makes one person licensed to practice fureral
service responsible to a family to try to meet dl their needs in relation t the toEl,
fureral. While there undoubtedly will be some delegation of duty and authority, the
person “waiting on”’ the family isresponsible for the fureral of the one they loved. And
if the fureral home owner snot the one, he will at some time or times check with the
licens=e respasible and the family 1o see how things are coming.
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The Owner-Munager-Technician Concept

When the original death Gl is received by a fureral home adninistered under the
omner-manager-technician concept there arc variationss In what might happen depen*
ding on the sizzand practices of the firm. But unllike the previously described concept,
the same licensee will not be involved in all facets of the fueral . Rather there walll be
one or more persons with specialized knowledges or sallswho will perform their tasks
and having done so treir resposibility for that “servicg” ends. For instance, at the
time of the removal a family may ask about saveral matters pertaining to fureral
arrangements which the specialized tednician may not be able to answer, necessitating
a referral to another staff person.

In some fureral homes with this concept there arc persons who do the arvaging,
there arc others who are with the family for the casket selection, there are those who
only embalm, and there might be some who just direct the actual fureral service.

Most times these individial functioaries report to a ogttral office or person.
Sometimes that person s not a funeral service licrsse. What complicates the situation
s that anyone of these irdividuals will find he must act alone sometimes without
support from anyone else.

Following the death of John Jones the areas of concem might become apparent to
those associated with the funeral home with the ovner-manager-tochnician conoept.
But those who argue for the wholle-man concept-as the authors of this chapter do-say
that the chancc8 arc less that they will for two reesos. Airst, the departmentalized or
specialized servioss of the fueral home bring no simgle staff member in constant
communication with the family so as to allov them a total picture of what B
happening and what i needed. Second, because the family secs and makes various
arrangements with two or three people, they arc less likely to get sufficiently close o
one of them to make some requests they might have, or t “unload” some of their
feelinos.

Rabbi Dr. Earl A. Grollman, who sawell-knowmn pestoral psydologist, paraphrased
an article for clergymen in tho folloving manner: “The word cure has s root in a
word that originally meant care. The fureral director issomeone who cares about, who
takes care, and who takes care of. He s clled upon 1o aure, to encourage as vell as to
oconsole, 1o overcome sout-wounds. His ispart of a meaningful care-taking profession.”

This definition fits most fureral service liorsss. But its ultimate more often than
Tt 5 found In those practicingwith the wholle-man -total-funeral conoept.

Ucensiny-Education-Recruitment

It Bestimated that approximately 75% of all persons licansed in fureral service hold
a fueral directors®™ unci an embalmer”™ licase, or a“corbination of both. There
are"scven slates which do not licaee fureral directors as such. There arc eleven states
where there i a sirgle license law covering both fureral directors and embalmers, or
where the requirements for funeral directors include embalmer prereguisites.

The whole-man-total-funeral idea i best senved when the lioasee s educated and
licensed to do dll that isdone or might have to be done in a fureral service practice.

The reasoning for this s \valid when looking outside of fueral service and when
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realistically confronting the factswitdiin funeral service.

It Is adnitted that there arcmen and women who prefer the toclinical aspects of the
profession. They like t embalm and do restorative work. It isalso true that some
licensees seldom prepare a remains because thelr personal contact and adninistrative
duties keep them fully occupied.

There are physicians who gecialize In surgery. There are lawers who do nothing
but tax work. There are datists whose practice i limited to extracting testh and
pharmecists who are research demists. But in each of these fields the general
education and lica=e i that which must first be obtained and the specialization
folloas.

In fureral service the reasons are as lagical and carpelling.

It s helpful In the serving of people for all licasess  be fully qalified. As an
example, the owner or manager should have the besic knowledge ifnot the experience
to understand an embalming problem and perhaps help solve it, or at lesst to be able o
relate it to someone.

Likewise a licensee geecializing in tednical functions should be able t fill in in
other cgpecities in the absence of those who do this normally. He should atso be able
1o sene those who may want him as treir funeral fuctionary.

The following chapter deals with personnel practiaes. But it is pertinent at thispoint
1o state that for the funeral to continue with care taking personalized service given by
licensad persomrel there must continue to be an InAlux of such personrel o replace
those who die, retire, or leae the field.

As long ago as 1957 the Joint Commission on Mortuary Education said in itsreport
that the concept of the person licensad to practice fureral service must reintegrate the
gbjilming ~ ith ihc fuocialdiic.ctirR-fiinctiOn.-Alsodnc jole-of-ihc. liconsod . JuusLbe™-.
,panded t include services which have a thergpeutic and mental health value .
performed for the livim_-

The Commission was formed in April 1956 ““to examine the bundle of tasks that
have been socially and lecally assigned as the occupational province of present-cay
Arerican fueral service persorel with a view to determining the educational
experiences, both preparatory and insarvice, needed for their efficient and satisfectory
performance."

Hie conclusion previassly stated was predicated on the finding that embnlmers were
Taced with an occupattional dilanina-with ambiguous status. The reasons for thiswere
summarized in the folloving manner:

1 Embalming in the minds of fureral service persorel s associated with the
“back room* of the fureral home.

2. Dealing with the clientele “‘out front'" isvalued by fureral service staffs.

3. While not dl who are primarily embalmers are discontented, those who arearc
attcl ina manner symptomatic of frustrated career airatios.

4. Fureral directingonly in the dual liocense sense (fureral director and embalmer)
means management, personal contacts and fureral direction. Paradoxically in
many states this requires the lesst formal education and trainirg.

5. Embalmers and other tedmnicians have had little suooess in organizing associa-
tions other than unions.
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There s 0ne other point that the Conmission made more than a decade ago which
might be viewed as prophetic. In its aalysis the Commission used the phrases “‘house
of management” and ““house of labor.”” It isour opinion that the whole-man-total-
funcral concept with the sirgle license will disocourage a division of persomel whereas
the omner-manager-tcchnician concept willl encourage it to the point where there may
be a separation of “management’ and ““labor’” ina funeral home.

A fureral home owner must face up to the following fedts:

“Back room” men can be dotained, but often they must be paid as much or more
salary as arc qalified persomrel. Also, these men do represent the funeral home and
the omncr(s) for better or worse. However, it s rare that a man w! a will make a
worthwhi le staff member can be recruited to be a “back room” man, a ““second class
crtizn.”’ There are times when the owner isaway and one or more staffmembers fill in
for him. Or liemay be busy. Tire fureral Bjust as important to the peoplle served by
these staff members as it B 7j those senved by the owner or manager - Inrgparable harm
can be done by a mistake or mistakes. There s no doing it oer. The greater the
education of a survivor or survivors the greater the possibility of his expecting good
s=rvice by an equally or better educated person associated"with the fureral home. The
more closely a man fits the requirements of the whole-man concept the greater his
chances are of meeting the dallenge and needs of those of the "'new”” gereratiion.

Paul R. Keenan, now of the University of Missouri, put itvell when lie said in his
““Education for Tomorrow™ :

If the funeral service practitioner of today and tomorrow is to be successful in ids
contacts with other members of ids community, he will be expected to meet them on an
equivalent academic basis. If he docs not, not only will he be at some disadvantage, but
tunny opportunities botli personal and professional which lie might otherwise enjoy will
not be available to him.

We must also be aware thut the basic fund of knowledge is increasing in this day and
age at a rate in which it is doubled every ten years. This has resulted in many changes in
sociological and professional practices. In many fields it has resulted In computor storage
of Information-in others it lias established specialties, and sub-specialties within pro-
fessions and occupational groups. Employment opportunities unknown ten years ago are
commonplace today, and this lias contributed much to the complex situation In which
today’s citizen must function and which tic hopes to understand.

There is no doubt, unless some unforsccn circumstance arises, thut knowledge will
continue to become available at a constantly accelerating rale, accompnnicd by a
comparable complexity of liFo; and the person who finds himself unprepared for it will
experience some difficulty in kcoping abreast of new developments in everyday living. If
this is true of citizens attempting to And a place in life which is satisfying to them, it will
also be truo of tiie professional who will find the many faces of society constantly
changing, and who will have to cope with these changes if ho Is to survive. It should be
remembered that lie must operate both as a member of his society and also as a
professional person to satisfy special needs of the community in which lie elects to
function.

Funeral service lias been comfortable in (Ik knowledge that it has developed according
to specific customs based on the needs of the people, but no one can adequately predict
the lines on which It will develop further. It docs not, however, require a soothsayer to
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predict that funeral service will be subjected to changes because the needs and demands
of the public are changing, and will continue to change.

In the almost 100 years of licasing the fureral functionary, there have been three
besic steps Gflprogr&lsion to meet the needs and demands of change, with a fourth
now developing fast;'™”

1. The anbalnicr—public-health conoept.

2. The advent of the fureral director licase to embrace more than embalming

~and to place resoasibility for actions beyond preparation of the body.

3. The dual lica=e law In most states with most licasess being both fureral
directors and embalmers, or holding a combination licase.

4. The sirgle licen=e to practice fureral sarvice predicated on thewhole-man-total-
Tureral concept to encompass sarvices essatial to the place of the licasee as a
“care-taker,” or “caregivar,” or “‘gate—kegper’”’ in America in the lest third of
the twentieth century.
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director

seeks

regulation

before aobtaining an embalmer's-
license. Testing procedures for

prospective licensees also would be
strengthened by requiring familiarity
with funeral law, accounting,

psychology and management. And if’
the hill Is approved and slgnsd by the

governor, funeral homes would be

required to Itemize funeral costs and

services toclients.

I Also Included Inthe laware penalties
of up to six months InJail and 15000for »
violating provisionsof theact.

THE LAW WOULD allowall current
license holdecs to retain their licensee,
to be renewed yearly; and-would
provide a permit aystem for bush
residents who nowcare for and dispose
of thedead.

Lee Moeglein, an Evergreen funeral
director and spokesman, Mid the
chapel decided to seek the legislation
because little has been /dore to
strengthen funeral regulations since
the Green case came to light. He said
the bill Evergreen ia proposing was
drafted using model legislation
compiled by the National Funeral
Directors’ Association and the states of
Oregon and Minnesota. /



TELEPHONE
LAW OFFICES

Lapin,Panichi & Levine,Ltd.
ITE 1200-100 NORTH LASALLE STREET
CHICAGO 60602

January 20, 1976

William G. Berrier, Esq.
Legislative Affairs Agency
State of Alaska

Pouch Y, State Capitol
Juneau, Alaska 99801

Dear Mr. Berrier:

Pursuant to our telephone conversation, please find enclosed a
copy of the Federal Trade Commission Report on the Proposed
Funeral Industry Trade Practices Rule. The Commission is
presently scheduling hearings/on the Proposed Rule throughout
the country to consider opinions concerning their comments.

H.B. 509 as proposed will tfive llegislative sanction! to the
Alaskan funeral directors /to engage iIn tne types or practices
found bv the FTC to be lharmful Ito the public. |In mis regard?”
we wish to draw your attention to pages 1 through 7 of the Report
which contain a discussion in general of some or the practices
found to be harmful and pages 19-20 and 85-103 which discuss
the manner in which funeral directors have interferred with the
market so as to limit competition. In particular we draw your
attention to the discussion starting at page 86 about how the
funeral directors have reinforced cultural benefits with an
"elaborate web of state and private restrictions.”

We are, as | advised you, special counsel to one of the national
cemetery associations as well as several state cemetery asso-
ciations. I personally am a member of the Advisory Board to the
Comptroller of the State of Illinois (who has jurisdiction of
the Funeral and Burial Laws of the State of I1llinois), special
counsel to the Louisiana Cemetery Board (whose Cemetery Act |
drafted). We also represent numerous cemeteries and funeral
homes throughout the country.



Lapin, Panichi & Levine, Ltd.

William G. Berrier, Esq. -2- January 20, 1976

It is surprising that the State of Alaska does not have

extensive legislation on the subjects of funeral homes as

well as cemeteries and we/are in agreement that some legis—
lation is required. However, H.B. 509 is the type of legislation
which while appearing to protect the consumer 1is designed 1in

fact to provide protection for a few people against free com—
petition and to restrict the marketplace in order to allow the
funeral director to abntinue to take advantage of the public

by performing their /services only at the time of a death, when

the consumer s ability to make rational choice is severely
diminished. These/protections and restrictions are accomplished
simply by doing the following: first by providing that only
licensed funeral/directors can make sales; secondly by prohibiting
solicitation inyadvance of need by making it a basis for loss of

a license and/tMrn by requiring t-haf. 1007. of the fun”a pa-M -In———-
on a pre-need sale must be placed in a trust with the consumer
having an unlimited rigT~

Obviously, what seller 1is going to make sales when they know
they could lose their license, be required to put all the funds
into a trust so that any sales costs would have to be borne from
other sources with the customer being allowed to terminate the
sale at any time without any compensation® to the seller.

Alaska is most fortunate that it has the opportunity to review

the extensive legislation in the other states which have dealt

with these subjects in a realistic manner and so avoid the pitfalls
of the restricting legislation which as illustrated by the FTC
Report has severely harmed the public.

H.B. 509 unfortunately contains many of the restrictive provisions
intended to accomplish those goals which the FTC has recognized
have harmed the public. H.B. 509 also does not reflect the
extensive modern legislation throughout the country which has

both allowed the public the opportunity to consider alternatives
at a less emotional time and yet be protected from the pittalls

by accepted means which do not prevent the seller from entering
the marketplace.



Lapin, Panichi & Levine, Ltd.

William G. Berrier, Esq. -3 January 20, 1976

I hope that you can see the legislature of Alaska is embarking
onto an area on which very careful study is required before
adequate legislation can be enacted. We would strongly suggest
that H.B. 509 does not accomplish the intended goals and as such
should be sent back for further consideration in order to allow
the opportunity for you to review other state legislation. In
this regard, 1| would be happy to give whatever assistance were
required.

HIL:chb

enc



TELEPHONE 311/U6-JM I

LAW OFFICES

Lapin, Panichi & Levine, Ltd
SUITE 1200-100 NORTH LASALLE STREET

HARVEY |. LAPIN CHICAGO 60602
RICHARD M. PANICHI

AARON LEVII-E

LAWRENCE A.ROBINS

LAWRENCE M. ORITTON

Representative Robert Bradly
House of Representatives, State of Alaska
Pouch V, State Capitol
Juneau, Alaska 99801
Re: H.B. 509
Dear Representative Bradly:
Pursuant to my discussion with Mr. Berrier, | am enclosing a
copy of my letter to him with a copy of the Federal Trade
Commission report.

We would appreciate your advising us of the status of this Bill
as well as when the next hearing will be so that we may attend.

Cordially,

LAPIN, PANICHI & LEVINE, LTD.

Harvey 1. Lapin
HIL:chb

encs



58W. Northern Light# Blvd.
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January 30, 1976 Anﬁhgfag&ﬁlﬁ(@ig%

Hep. W. E. Bradley, Chairman
Rouse Commerce Committee
State Senate

Pouch "Vv"

Juneau, Alaska 99801

As a consultant I have conducted several feasibility studies in the field of mortuary
science, and have learned quite a bit about the funeral director business. | would
like tomake some comments about CS for HB<-509, wWoh underwent public hearing
between sessions and will be heard again by the Joint commerce committees next
week .

I believe the dual licensing system is the most logical, and would be fairest to the
existing funeral directors in Alaska. There should be one Iloense for embalming
and preparation of human remains, and a separate license to operate a funeral
business. The two functions are separate and distinct, the first requiring train—
ing in a teohnical skill, and the Becond requiring business acumen and public re—
lations skills. That is not to say an individual could not hold or obtain both licenses
but many persons are suited to one role and not the other.

Ifa law is enacted requiring funeral directors to be licensed embalmers, Beveral
successful and well-run businesses in this state would be immediately placed under
a cloud and in this sensitive profession would be at a competitive disadvantage.

Suoh a requirement would serve no useful purpose that I can see, and would do con—
siderable harm. ;

It appears tome that those who are pressing for a single lioense system requiring
funeral dlreotors to also be lioensed embalmers are doing so with ulterior motiva—
tion. They want to restrain free competition in this field by hampering or freezing
out their competition.

I expect to testify at the joint committee hearing on behalf of the Alaska Allied
Funeral Services Association.

Bernard L. Marsh, President
Alaska Planning & Management, Inc

BLM/ap



Fom the office of Representative Bab Bradley
Chairman of the House Conmrerce Committee

FCR IMVEDIATE RELEASE

Ajoint hearing on House Bills 264, 271 and 509, dealing with
mortuary practices will be held by the House and Senate Conmrerce
Committees. It will take place on Friday, February 6 at 8:00 am.
1n Room 120 of the Court Building 1n Juneau.

The committees Invite all Interested persons to present testimony
at that time. Representative Bob Bradley (D-Anchorage) Chairman of
the House Conmerce Committee stated, "In the past we have heard largely
from members of the Industry. W are particularly Interested 1n
hearing about good and bad experiences citizens have had with those
engaged 1n the practices of mortuary sciences following the death of
their loved ones™.

Written testimony will also be accepted. It should be addressed
to Representative Bob Bradley, Pouch V, State Capital, Juneau, Alaska

99811.
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THE LEGISLATURE OP THE STATE OP ALASKA
FISCAL NOTE

Second Session - Ninth Legislature .

REQUEST
Bill No. Iffpuse Bill 509
Title:An flat PBI&PIflg td iUrterais ana tne practice of mortuary science.

Requested” House Commerce Committee Date:
Return Dr. Requested: "o
Agency : Commerce Program: Licensing Professions

FISCAL DETAIL
Budget Request Unit(s) Affected: Regulating and Licensing of Professions

A. EXPENDITURES: (Thousands of dollars)

OBJECT
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
equD pmeMt
LAND & STRUCTURES
GRANTS, CLAIMS, ETC

TOTAL

B. FUNDING: (Thousands of dollars)

GENERAL FUND
FEDERAL FUNDS

C. POSITIONS:

PERMANENT/TEMPORARY ﬂ_a4 1m 1
1 [}

MAN MONTHS (P./T.) "
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Fom the office of Representative Bob Bradley wKFFIm. -
Chairman of the House Commerce Committee T

Wo.efir JiTi/ f 1’
FCR IMMEDIATE RELEASE

A joint hearing on House Bills 264, 271 and 509, dealing with
mortuary practices will be held by the House and Senate Comnerce
Committees. It will take place on Friday, February 6 at 8:00 am.
in Roam 120 of the Court Building 1n Juneau.

The committees Invite all Interested persons to present testimony
at that time. Representative Bob Bradley (D-Anchorage) Chairman of
the House Conmerce Committee stated, "In the past we have heard largely
from members of the Industry. W are particularly Interested 1n
hearing about good and bad experiences citizens have had with those
engaged 1n the practices of mortuary sciences following the death of
their loved ones™.

Written testimony will also be accepted. It should be addressed
to Representative Bob Bradley, Pouch V, State Capital, Juneau, Alaska

99811.
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JUNEAU

February 1976

MEMORANDUM

FROM: Representative Bob Bradley, Chairman
House Connerce Canmitboe

Ihe Carmerce Caimittee will meet Friday, February 6th at 8:00 a.m.
in Room 120 of the Court Building for a public hearing on House
Bills 264, 271 and 509 dealing with mortuary practices.

This will be a joint House and Senate Carmerce Caimittee meeting.
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February 18, 1976

Mr. Robert MelUn

3414 Knlk

Anchorage, Alaska 99504
Dear Mr. MelUn:

Thank you for your letter concerning the mortuary science bill which
1S presently In igy committee

The committee has expressed their desire to hear from the public and
their experiences with businesses. | will relay your experiences and
personal views to the coimlttee.

Again thank you for expressing your views on this matter.

Sincerely,

Bob Bradley
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MY WiFE AND 1 HAVE SOME THOUGHTS ON THE
MORTUARY SCIENCE BILL. AS ONE WHO HAS HAD TO
SELECT A CASKET IN RECENT TIMES 1 WOULD LIKE
TO POINT OUT THAT THE SELECTION WAS POOR. FAR
TO EXPENSIVE FOR THE AVERAGE FAMILY FACING A
DRASTIC CHANGE V.HEH A BREAD EARNER IS LOST TO
A FAMILY.

ALSO, IT SHOULD BE LAW IN ALASKA THAT A
MORTUARY MUST OFFER A RENTAL PROGRAM OF A
REASONABLE NATURE. THERE ARE THOSE WHO WANT TO
BE CREHATEDPIN A VERY INEXPENSIVE BOX OR
CASKET YET FOR VIEWING PURPOSES RELATIVES DO
DESIRE SOMETHING BETTER.

WE DO NOT WISH TO SEE ANY BUSINESS OVER-—
LOADED WITH UNNECESSARY REGULATION BUT THE
" MORTUARY BUSINESS » HAS NOT COOPERATED TO
THE EXTENT WE BELIEVE THEY SHOULD, WITH THE
PUBLIC.

BELIEVE YOU CAN RESOLVE THIS 1IN THE
PUBLIC"S INTEREST AND YET NOT BURDEN THE
BUSINESSMAN.

SINCERELY,

JY-"V
ft/ich.



SPENARD WEIGHTS MORTUARY CREMATORY

3804 SPENARD ROAD . SPENARD. ALASKA . 279*3741
February 13, 1976 ~ S\
Representative Bob Bradley A
Chairman, House Commerce Committee
Pouch V 7
Juneau, Alaska 99801 ; €
Dear Representative Bradley: *
Concerning House Bill 509, there are two items that | think

ARE IMPORTANT TO THE PUBLIC AND SHOULD BE KEPT IN THIS BILL.

One is to license by a single license method all practi—
tioners IN FUNERAL SERVICE. SOME 75 TO 80% OF ALL PRACTITIONERS
THROUGH OUT THE NATION HOLD BOTH LICENSES. IT HAS BEEN PROVEN

THAT A PERSON HOLDING A SINGLE LICENSE TO PRACTICE ALL SEGMENTS

OF MORTUARY SCIENCE DOES NOT DEMAND A HIGHER WAGE SCALE.

Funeral homes serving communities outside of the large metropolitan
AREAS REQUIRE PEOPLE WHO HOLD BOTH LICENSES, AND FACTUALLY ARE NOT
INTERESTED IN A PERSON WHO HAS JUST A LICENSE TO PRACTICE FUNERAL
DIRECTING OR JUST A LICENSE TO EMBALM. YOU HAVE LETTERS ON YOUR
DESK WHICH INDICATE THAT EVEN THE PROPONENTS OF THE DUAL LICENSE
ARE INTERESTED IN HIRING PERSONS ABLE TO PRACTICE ON A "WHOLE MAN"

basis. Some of the pressure to license dually is from those
SEEKING TO LICENSE A SPOUSE AS A FUNERAL DIRECTOR THROUGH THE
GRANDFATHER CLAUSE IN THE LAW. IT SHOULD ALSO BE NOTED THAT A

GREAT DEAL OF THE DEFINITION AND HAIR SPLITTING PROBLEMS IN ATTEMPT—
ING TO DEFINE THE FUNERAL DIRECTOR, WOULD BE ELIMINATED FROM THE

BILL SHOULD YOU GO TO A SINGLE LICENSE SYSTEM.  ADMINISTRATION

OF THE LICENSING PROCEDURES WOULD BE GREATLY REDUCED FOR THE

Commerce Department.

TwWo IS THE PORTION OF THIS BILL RELATING TO THE SALE OF PRE-
Need/Pre-Financed funera®s. This is sound and well written. The
PUBLIC AT PRESENT RECEIVES NO PROTECTION IN THIS AREA, AND THE SALE
OF THESE FUNERALS IS ON THE |INCREASE IN ALASKA. THE LAW HAS BEEN
PROVED CONSTITUTIONAL TIME AND TIME AGAIN IN OTHER STATES. IT
DOES NOT TAKE AWAY THE ABILITY OF THOSE DESIRING TO PRE-ARRANGE
AND PRE-FINANCE FUNERALS TO DO SO. THESE SERVICES HAVE ALWAYS BEEN
A PART OF EVERY FUNERAL HOME THROUGH OUT THE STATE, AND WILL
CONTINUE TO BE OFFERED. IT SHOULD BE NOTED ALSO, THAT NO ONE WILL
BE PUT OUT OF BUSINESS BY THE PASSING OF THIS LEGISLATION. THERE
IS NO FUNERAL HOME PRESENTLY OUT SELLING (DOOR TO DOOR) PRE-FINANCED
FUNERALS. THOSE CEMETERIES THAT HAVE ENTERED THIS FIELD STILL HAVE
THERE PRE-NEED AND AT-NEED CEMETERY LOT SALES TO STAY IN BUSINESS.

I HOPE THAT YOU AND YOUR COMMITTEE WILL CONSIDER THESE POINTS,
AND THAT HB 509.CAN BE PASSED OUT OF YOUR COMMITTEE to the Rules
Committee W ithin the next two OR THREE WEEKS.

NCERELY

CHARD D.



Mr_. Billy Berrier
Legislative Affairs Office
Capital Building

Juneau. Alaska 99801

There has been much discussion on HB 509 relevant to the re—
guirements that an applicant for licensure must first meet to obtain
a license to practice in Alaska. We have discussed at great length
the amount of college credits, type of courses, examinations and
apprenticeship requirements. This 1is good, and 1 think has proven
fruitful 1in making some important decisions.

There 1is one small word, the word ™r~>”placed at the end of
section (a)(l) of 08.42.070 RECIPROCITY, that renders the whole
licensure requirement question moot

What this "or"™ does 1is take away all of the educational
standards from the license for those who wish to practice 1in our
State by reciprocity. They do not now have to meet requirements
substantially equal to the requirements of this bill. They need
only be 18 years of age, not convicted of a felony, be licensed in
another state (any state) and to have practiced in that state for
one year AND pass the examination on our Vital Statistics law, the
provisions of this chapter and the requlations promulgated by the
department under this chapter......

As you know, 10096 of all license presently held in Alaska come

either from reciprocity dr grandfather rights. Not one

taken the State examination 1in obtaining his license here,

a trend that will not suddenly cease to exist. There will

fet$ applicants for examination 1in the coming years. All those seeking
licensure here will continue to do so through reciprocity. With a

whole in our reciprocity law so large you could drive a truck through
it we do a dis-service to the public by allowing it to exist.

We have three alternatives as |1 see it. 1. Take out the "0r””.
2. Add under (b) of section 08.42070 the requirement to pass the
examination provided by the Conference of Funeral Service Examining
Boards of the kUnited States. 3. Require simply that a person desiring
licensue hold a "legal license” from another state, and that that license
was obtained by examination rather than by a grandfather clause or by
reciprocity.

To do anything but one of the above three would be a gre~fc
injustice to the public. /9
" . Sincerely,
Richard D. Rome
tc:



