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1 11-51-102. Definitions. (9) "Salesman'’ means any

2 individual, other than a broker-dealer, er issuer-dealer, Oil

3 LiVEST ENT ADVIbLR, who represents a broker-dealer or

4 issuer-dealer in effecting or attempting to effect purchases or

5 sales of securities OR 1410 IS DIPLOYLD BY All INVESTIENT ADVISER

6 TO RL'JULU ADVICE, ANALYSIS, OR 1-VALUATION OF SECURITIES OR

7 LMiSTMBHTS OR t o p a r t i c i p a t e in t h e o f f e r o r  s a l e s o f its

8 SERVICES OR CONTRACTS TO OTHERS. "J&lesaan'Ldeus-net-include-

9 -individual. .who -represents -an- -issuer- in -effe&t-ing -transactions- - -in

10 *- -security- e*em|>ted 4>y- seet-ion -H-51:-H4- 6th to- ft)" ■(c)- f -(i)’

11 -(i>r -or- (■!•)- -in-effecting- - trojwaeti-ons - -exempted- -by- - section

12 -11-5-W14- - - -(4)— er- in— effecting- -transactions- - witir - existing

13 employ «®s-r parto*er6 r -or- dir-ecteRr- ef-tlie- issuer-i-f- no - -cornnrssion

14 er -other -remuneration- -ic -paid-er- -given- tiirectiy -or- indirectly for

13 solicit iug- - any- - per&ou- -h v - this- - stater A partner, officer, or
or Investment advisor 

lo director of a broker-dealer -or- issuer-dealer, /or a person

17 occupying a sitdlur status or performing similar functions, is a

Id salesman only if lie otherwise comes within the definition.

19 (12) "Security" means any note; stock; treasury stock;

20 bond; debenture; evidence of indebtedness; certificate of

21 intei'cst or participation in any profit-sharing agreement;

22 collateral-trust certificate; prcorganization certificate of

23 subscription; transferable share; investment contract; ANY

24 I. WEST?ENT UF IDiiLY OR CuNGlDC’lATION IN TIE RISE CAPITAL OR

2.r INITIAL FIiwu4JIN0 OF A Vld/IURE WITH THE EXPECTATION OF SOiE

26 liENElTT TO Tin L.VESTOR UiERL E E  INVESTOR h N  ID DIRECT CO.THIOL

27 OVLil TIE L.VESTENY, .*lANiV'Jf Ehrf, 01, 1\)1.ICY DECISION OF TIE
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1
VENTURE; ANY CONTRACT, OPTION UN A CONTRACT, DISCRETIONARY 

AGREE O T ,  Oil DEPOSIT kECLIPT IOll FUTURE DELIVERY OP A 00£ I iODITT 

I JOT PECULATED BY TIL CO'TfODITILS

fjtuiies t r a d i n g canissioii, o p cliilat. a g e n c y  op t i l u n i t e d

STATES G J V H S i m  A'ID TTAJED Oil TIL FLOOR OF A BO*A FIDE EXCHANGE 

OR BOAUj OF TRADE REGISTERED TOILITDLR; voting-trust 

? certificate; certificate of deposit for a security; certificate

8 of interest or participation in an oil, gas, or mining title or

9 lease or in pavrents out of production under such a title or

10 lease; or, in general, any interest or instilment coi.aaonly knov.n

11 as a "security" or any certificate of interest or participation

12 iii, temporary or inter in certificate for, guarantee of, or

13 warrant or right to subscribe to or purchase any of the 

1*+ foregoing. "Security" does not include any insurance or

15 endowment policy or annuity contract under which an insurance

16 company promises to pay-a- -stm-©£-money cither in a lurry sun

17 or periodically for life or some other specified period and does

18

19

20  

21 

22

26

27

not Include certificates of membership or stock offered 

or issued to its members by a cooperative association, as 

defined by 7-95-10J (1), Colorado Revised statutes 1973.

SECTIOh 2. 11-51-102, Colorado Revised Statutes ID73, is

aj,ended BY TIL ADDITION OF A NEK SUBSECTION to read:

23
11-51-1U2, Definitions. (3.5) (a) "Investment adviser"

2 b
means any person who, lor compensation, engages in the business

25
of advising others, cither directly or tJa'ough publications or 

writings, as to the value of securities or as to the advisability 

of investing in, purchasing, or selling securities, or who, for
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1 compensation and as a part of a regular business, issues or

2 promulgates analyses or reports concerning securities.

3 (b) "Investment adviser" does not include a:



(I) hank, savings institution, pension fund, or trust 

coupany;

(II) Lawyer, accountant, engineer, or teacher whose 

performance of these services is solely incidental to the 

practice of iiis profession;

(III) broker-dealer or a person whose only clients in this 

state arc other investment advisers, broker-dealers, banks, 

savings institutions, trust cor.qiajiics, insurance companies, 

investment companies as uefined iii tlie "Investment Cor,pan}' Act of 

1940", pension or profit-sharing trusts, or other financial 

institutions or ijistitutional buyers, whether acting for 

themselves or as trustees;

(IV) Ihiblishcr of any bona fide newspaper, nev;s Magazine, or 

business or financial publication of general, regular, and paid 

circulation;

(V) Person whose auvico, analyses, or reports relate only( a )
to securities exempted by section 11-31-114 (1) ,/or such other 

persons not within the intent of this subsection (3.0) as the 

securities coio;iissioncr nay by rule or order designate.

liuCVIu;; 3. 11-j1-104, Colorado JRevised btatutcs 1973, is

amended to road:

11-51-104. Licensing of brol.cr-dealcrs, issuer-dealers. 

investment advisers, and salesmen. (1) It is unlawful for ;uiy 

person to transact business in this state as a broker-dealer, 

issuer-dealer, L.VLhVIL'.T AbVICLk, or salesman unless hr is 

licensed under this article.

(.2) It is unlawful Lor any broker-dealer, «r issuer-dealer,
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Oil IMVESHIEhT ADVISER to employ a salesi.ian unless die salesman is

licensed. Tie license of a salesr.ian is not effective during any

periou when he is not associated with a particular broker-dealer, 
, or investment adviser 

ep issuer-dealcr/licensed under tliis article. V/hen a salesnan

begins or teniinates a connection vitli a broker-dealer, -er- 
or investment adviser 

issuer-dealer*, or begins or terminates those activities which

make him a salesnan, the salesman as well as the broker-dealer, «!- 
, or investment adviser 

issuer-dcaler / shall promptly notify the securities cor.nissioner,

(3) livery broker-dealer, and is suer-dealer, AMD IMYLST UL’.T

iUJVIbLc license expires one year from its effective date unless

renewed. Lvery salesman license expires, unless renewed, upon

the expiration date of die license of die broker-deale v, er

issucr-uealcr, dll IMVLST1EMT ADVISER lie represents.

SLCTIUM 4. 11-51-105, Colorado Revised Statutes 1075, is

amended to read:

11-51-1U5. Licensing procedure. (1) A broiler dealer,

issuer-dealerf IMVLh’il flaJT ADVIbLk, or salesnan nay obtain an

initial or renewal license by filing with the securities

coi.nissioner an application togedier with a consent to service of

process pursuant to section 11-51-127 (3). The application shall

contain whatever

information Uie securities commissioner by rule requires
fingerprints and photographs: the 

concerning such matters as: The applicant's/ form and place of

organization; die applicant's proposed ncdiod of doing business;

die qualifications and business history of die applicant; in die

case of a broker-dealer, or issuer-dealer, dll II.VLh'lML'.T ADVIDCil,

die qualifications and business history of any partner, officer,

127 8



1 or director, any person occupying a similar status or performing

2 similar functions, or any person directly or indirectly

3 controlling die broker-dealer, er issuer-dealer, OR INVEST ENT

4 /dJVlSiili; any injunction or administrative order or conviction of

5 a misder.eanor involving a security or any aspect of the

6 securities business and any conviction of a felony; and the

7 applicant's financial condition and history. If no denial order

8 is in effect and no proceeding is pending under section

9 11-51-112, the license becomes effective at noon of die thirtieth

11) day after an application is filed. The securities cornissioner

11 nay by rule or order specify ;ut earlier effective date, ;md ho

12 nay by order defer any effective date until noon of the thirtieth

15 day after die filing of die anendrient.

14 (2) Lvery applicant for original license shall pay a filing
, issuer-dealer,

15 fee of one hundred dollars in die c;ise of a broher-denlor/ OR

1C) IwVbSTlLi.T ADVRhR and twenty dollars in die case of a salesnan.

17 h»--tho. -caso -of- issuer■doalucs-,- thu--idceiuiittg-fec-ot-uH» ■kumiw*!

18 dollars- - shall- -be- applxeu- t o -  -Lhu -icgis-trallon Tuu -r-et|UM-ou-un*W*'r

19 section -ll^Th-lUZ -(djr- An applicant for renewal license shall

20 pay a filing fee of fifty dollars for a broker-dealer DR

21 INVEST ENi’ AdVlbiJC and ten dollars for a salesman. TU>- -tinwiy.4

22 foe- -fur- - an. - jsmor-dmlcr - -shall - l>w - -Includ'd- -h- - tin*- -ruqoiw-l

23 registration - i W  - applicaU In- - i h o r e t o hhen a license or

24 application is withdrawn, denied, suspended, or revoked, the fee

23 shall not be refundcu,

20 (3) A registered broker-dealer, or issuer-dealer, DR

27 INVENT ENT AdVlSDl i.ay file an application for license of a

- o - 127 8



1 successor, whether or not the successor is then in existence, for

2 the unexpired portion of the year. There shall be no filing fee.
may by rule or order

3 (4) Tie securities coi.ouissioner siral}/ require a minirun .'ITT

h capital of UP TO ten T/LNTY-FIV1: thousand dollars for

5 licensed broker-dealers

5 (5) Tie securities cornissioner nay by rule or orderrj require registered broker-dealers to post

g surevy bonds in amounts up to ten TVE'TTY-FIVli thousand dollars

9 and may determine their conditions. THE MINIMUM CAPITAL

10

11

12

13

26

RE Q U I R E M E N T S  OF SUBSECTION (b) OF THIS SECTION OH THE 

BOND REQUIREMENTS OF THIS SUBSECTION (5) SHALL ONLY APPLY 

TO BROKER-DEALERS WHO HOLD C U S T O­

MER'S SECURITIES OR CASH BALANCES. Any appropriate deposit of

lb cash or securities shall be accepted in lieu of any bond so

15 requircu. livery bond shall provide for suit thereon by a n y

16 person who uas a cause of action under section 11-51-125. Lvery

17 bond shall provide that no suit may bo maintained to enforce any

18 liability on die bund unless brought within two years after die

19 sale or odior act upon which it is based.

20 (6 ) T H E  SECURITIES C O M M I S S I O N E R  M A Y  BY RULE OR ORDER

21 R E QUIRE INVESTMENT ADVISERS TO POST SURETY BONDS IN AMOUNTS

22 UP T O TEN T H O U S A N D  DOLLARS. ____

23 SECTION 5. 11-51-107 (0), Colorado Revised Statutes 1973,

2 b is amended to read:

25 11-51-107. General registration provisions. (9) When

seenrtties -are-regiatered-by-netifientien-er-by--eoordinati©H--©r

27 by--qH&iifientionj-they-way-be-offered-and-aold-by-the-issuer-and

-7-



2

3

5

6

7

8

9

10

11

12

13l b -
15

16

17

18

19

20  

21 

22  

23

2*t
25

26 

27

1
ether-peraeM-eH-whese--behalf--they--are--registered--er--by--any 

registered— breker-dealert kvcry registration shall renain

effective until revoked by the securities commissioner or until 

terminated 141011 request of the registrant with the consent of the 

securities commissioner. All outstanding securities of the same 

class as a registered security are considered to be registered 

for the purpose of any Menisfuer transaction DY OH Ok' liHlALP OP A

\
\

\

\
\

\

\
\
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1 p e r s u h ;o t  h o : issue; a; n u t  ej c o n t r o l o f , c o m m i t  b y , o r

2 U'iDER CQIt)M CONTROL WIEi Eli ISSUER, so long as the registration

3 statement is effective. and~betweeM-the-thirtieth-day-after--the

4 entry--ef-aMy-3te|»-ertier-sttijpending-er-reveking-the-ef£eetiveHess

3 of-the-registration-statement-totder--sectien--11-51-113;--if--the

6 registratien--statewent--«iiti--net-rexate-in-whele-er-in-pRrt-te-a

7 neHissHer-histrihatien-an«i-ene-year-freM-the--effeetive--tiate--ef

3 the--registratien-statementT A  registration statement may not be0 withdrawn fer-ene-year-frew AFTER its effective date if any

10 securities ef--the--sa)t>e--eias3-are-eatstMndingT--A-registratien

11 stateHent-May-be-Kitheirawn-etherwi3e-eMly-eM--the--erder--ef--the

12 seearities-eewHissteneri 10-fiICTERED HAVE 13ELK SOLD IN UIIS STATE,

13 UNLESS PLPJIITTED BY RULE OR ORDER OP Eli SECURITIES COmiSSIONER.

14 no r e g i s t r a t io n  s t a t e  i l.t  i s  e f f e c t i v e  d u r in g  E l i  t i : i l  a  s t o p

13 OliOER IS IN EFFECT IHUER SECTION 11-51-113 (1).

10 SECTION 6 , 11-51-111 (1) and (2), Colorado Revised Statutes

17 1075, are amended to road:

11 11-51-111. Postieiiistration provisions. (1) Ever)'

ID licensed broker-dealer, and issuer-dealer, ADD LA1AT1EI.T ADVISER

20 shall i.uhc and keep such accounts, correspondence, memoranda,

21 papers, books, and other records as the securities commissioner

22 by ixile prescribes. All records so required shall be preserved

23 for three years, unless the securities commissioner by rule

24 prescribes otherwise for particular types of records.

25 (2) Every licensed broker-dealer, and issuer-dealer, A\rJ

2G InVLST Oii.T ADVISER shall file such financial reports as the

27 securities couussionor by rule prescribes.

127 8
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SLCTIO.,' 7. The introductory portion of 11-51-112 (1), and 

2 11-51-112 CD (e), C D  (f), CD 00, CD Cj), and C D  (k), C2)-* (a) duni (2) (c), (5), and (4), Colorauo Revised Statutes 1973,

are attended to read:

11-51-112. Denial, revocation, suspension, cancellation, 

and withdrawal of registration. (1) The securities commissioner

7 may by order ueny, suspend, or revoke any license, OF ANY______

LICENSEE OR A P P L ICANT FOUND TO HAVE 3EEN IN VIOLATION OF

A N Y  OF THE PROVISIONS O F  THIS S UBSECTION (1 ), OR MAY CENSURE

8 

9

10 OR EQ’OSL A F E E  HOT TO EXCEED FIVE HUNDRED DOLLARS UT\X; ALT

11 LICEiknE FOUND TO HAVE VIOLATED l'AKAGHAH iS (aj, (b), (g) OH ( j)  
OF THIS SUiiSECTION (1) if he finds that the order is in the

1 ^ public interest and that t]ic applicant or licensee or, in the

1^ case if a broker-dealer, ISSUER-DEALER, OR E.VESTflhTT ADV1S121,

•1-5 any partner, officer, or director, or any person occupying a

16 similar status or performing sii.dlar functions, or any ]>erson

17 directly or indirectly controlling the broker-dealer, er

18 issuer-uealcr, Oil INVEST. lis.T ADVISER:

19 (e) Is tlie subject of an order of the securities

2 0  coi.i.iissioner denying, suspending, or revoking his license as a

21 broker-dealer, issuer-dealer, I L V E S T O F  ADVISER, or salesman;

22 ( Q  Is the subject of an order entered within the past five

23 years by the securities administrator of any other state or by

2 b the securities and exchange commission denying or revoking

25 licensing as a broker-dealer, ISSUER-DEALE. I, INVEST!L\T .MATHER,

26 °t ^ salesi.ian, or the substantial equivalent of those terms as

27 defined in this article, or is the subject of an order of tlie

-9-
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b

5

6

7

8

9 

10  

11  

12  

13 

lb 

15 

] 6

17

18

19

20  

21  

22  

23 

2 b

25

26 

27

1 securities and exchange cou.iission suspending or expelling hin 

from a natioiial securities exchange or national securities

\

\
\

\

\

\
\

\



1 association registered under tlie "Securities Exdiange Act of

2 1934", or is tlie subject of a United States post office fraud

3 order; but the securities com.iissioner uay not institute a

4 revocation or suspension proceeding under this paragraph (f) more

5 tlian one year froi.i tlie date of the order relied on, and he i.tay

6 not enter an order under this paragraph (f) on the basis of any

7 order unless that order v;us based on facts which would currently

3 constitute a ground for an order unucr this section;

9 (h) Is insolvent, either in tlie sense that his liabilities

10 exceed his assets or in tlie sense that he cannot meet iiis

11 obligations as they nature; but the securities coniissioner nay

12 not enter an order against a broker-dealer, issuer-dealer,

13 INVEST EihT AdVIULK, or salesnan under this paragraph (h) without

14 a finding of insolvency as to the broker-dealer, IbbULk-OLALLK,

15 OK L'JVLS'd UiiT ADVlbih'l;

10 (jj lias failed reasonably to supervise his salesmen if he

17 is a broker-dealer, or issuer-dealer, OK IhVEoITfli'JT ADVISlill; Oil
18 (k) lias failed to pay tlie proper filing fee, AiJY I'll

19 IlPGGuJ lUJlbUAitt’ ’ID TlilS SLCTIOh, Oil COSTS ASbLSShl) UKDLll

20 SUUSLCTIOiJ (3) OP il.Ib SIXTH Oh; but tlie securities coi.russioncr

21 way-enter-enly-a-denial-order-under- this-paragraph--{k)?--nnd--he

22 shall vacate any such order when the deficiency has been

23 corrected*

24 (2) (a) Tlie securities coi.j.iissioncr i.uiy not enter an order

25 against a brokcr-ueaier, t»r issuer-dealer, (XI LWlSTUIifr ADVISlill

26 on tlie basis of tlie lad; of qualification of any person other

27 than tlie broker-dealer, er issuer-dealer, Oil LhVLSTllibT ADVISlill

- 1 0 -
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

lo

17

18

19

20

21

22

23

24

25

20

27

himself, if lie is an individual or a salesman of tlie 

broker-dealer, er issuer-dealer, OH INVEST!HUT ADVISER;

(c) The securities comissioner shall consider that a 

salesman who will work under the supervision cf a licensed 

broker-dealer, er issuer-dealer, OR INVESTIENT ADVISER need not 

have tlie same qualifications as a broker-dealer, ISSUER-DEALER, 

UR LJVEST IEi/r ADVISER;

(5) Tie securities conr.iissioner m y  by order postpone or 

suspend a license pending final doterr;nation of any proceeding 

under this section. Upon tlie entry of the order, the securities 

cou.iissioner sliall pror^tly notify tlie applicant or licensee, as 

well as tlie ei^loycr or prospective employer if the applicant or 

licensee is a salcsi.iau, that it has been entered and of tlie 

reasons therefor and that within fifteen days after tlie receipt 

of a i/rittcn request the matter will be set down for hearing. If 

no lioaring is requested and none is ordered by the securities 

cou.iissioner, the oruer i/ill remain in effect until it is 

modified or vacated by the securities commissioner. If a hearing 

is requested or ordered, tlie securities comissioner, after 

notice of an opportunity for hearing, nay modify or vacate tlie 

order or extend it until final determination. IN ANY DISI’OSITION 

U.JDER THIS SULSLCYIOK (3) Tldi LICENSEE OR APPLICANT SHALL ULAR 

SuUi PART 01- TliL COSTS or TIL IYUCLEDINCS AS TIE SLClTITTIES 

UIUSSIONER 1)113 IS RLASUilALiLL A’D  APPROPRIATE IN THE 

CII’jCU STANCES.

(4) Withdrawal as a licensed broker-dealer, or 

ISSUER-JLJ-LR, L.VLSTtENT ADVISER, OR salesman becomes effective

-11-
1 2 7 8



1 thirty days after receipt or an application to withdraw or within

2 such shorter period of tine as the securities comissioner nay

3 determine, unless a revocation or suspension proceeding is

4 pending when the application is filed or a proceeding to revoke

5 or suspend or to inpose conditions upon the withdrawal is

6 instituted v.ithin thirty days after the application is filed. If

7 a proceeding is pending or instituted, withdrawal becomes

n effective at such tines and upon such conditions as the

9 securities comissioner by order determines. If no proceeding is

10 pending or instituted and withdrawal automatically becomes

11 effective, the securities commissioner nay nevertheless institute

12 a revocation or suspension proceeding under subsection (1) (h) of

13 this section within one year after withdrawal became effective

14 and enter a revocation or suspension order as of the last date on

15 which the license was effective.

16 ST.CTT0N a. 11-51-114 (1) (g), Cl) GO, and (2)

17 (i), Colorado Revised Statutes 1073, are amended, and the said

13 ].1-51-114 is further amended ilY Tin: ADDITION OP A ,T ' snfim'IOM,
19 to rend:

20 11-51-114. Pxemptcd securities :ind tnuisactions; denial and

21 revocation of exemptions. fl) (g) nny security listed or

22 approved for listing upon notice o*' issuance on the hew York,

23 stock exchange, the American stock exchange, er-fehe Pacific eenst

24 stock exchange, er--*he Midwest stock exchange, I’RU STOCK

25 aai/OT:, OR 1J0S70II STOCK CXCHANGR; any other security of the

20 sane issuer which is of senior or substantially equal rank; any

27 security called for by subscription rights or warrants so listed

- 1 2 - 1278



2

3

b

5

6

7

8

9

10

11

12

13

l*f

15

16

17

18

19

20  

21  

22  

23 

2 lf25
26 

27

1
or app.oved; or any warrant or right to purchase or subscribe to 

any of the foregoing;

(h) Any security issued by any person organized and 

operated not for private profit but exclusively for religious, 

educational, benevolent, OR charitable fraternal;--seeial; 

athletie;-er-refenaatery purposes, or as a chanber of comerce or 

trade or professional association, WHICH. (1) IS OFFERKD

OR SOLD TO A D 0 N AF1DE C ONSTITUENT OR MEMBER O F  SUCH O R G A N­

IZATION OR ASSOCI A T I O N  WHERE NO DIRECT OR INDIRECT COM* 

SION OR REMUNE R A T I O N  IS PAID IN CONNECTION WITH THE OFF*. 

OR SALE OF SUCH SECURITY, OK (2), IS OFFERED T H ROUGH A
(3 )

RE G I S T E R E D  BROKER-DEALER* OR/ ANY S E C URITY ISSUED BY ANY 

COOPER A T I V E  A S S O C I A T I O N  ENGAGED IN THE SALE OR PRODUCTION 

OF E L E C T R I C I T Y  AND R E G U L A T E D  BY THE PUBLIC UTILITIES 

COMMISSION OF COLORADO.

i l l
(2) (i) Any transaction in this statc/hnt involving any

-13-



1

2

3

b

5

6

7

8

9

10

11

12

13

lb

15

16

17

18

19

20

21

22

23

2 b

25

26

27

I

public offering WHERE THERE IS NO GENERAL OR P U B L IC 

A DVERTISING OR SOLICITATION, OR (2) E F F E C T E D  IN A C C O R­

DANCE WITH ANY RULE Un ORDER BY THE S ECURITIES C O M M I S­

SIONER ESTAB L I S H I N G  AN E X E M PTION PURSUANT TO THIS P A R A­

GRAPH W H e RE THE SECURITIES C O M M I S S I O N E R  FINDS T H A T  T H E  

A P P L I C A B I L I T Y  O F  SECTIONS 11-51-106 AND 11-51-115 A R E  

NOT N E C E S S A R Y  OR Al l R C P R I A T E  IN THE PUBLIC INTEREST OR 

FOR THE PROTECTION OF INVESTORS. As used in this p a r a­

graph (i), the phrase "not involving 

any public offering" means a n y  offering where the 

seller reasonably believes that the securities purchased are 

taken for investment and not with a view toward sale or resale 

and where each offeree, by reason of his knowledge about the 

affairs of the issuer or otherwise, does not require the 

information which would he set forth in a registration statement 

under this article in order to make a reasonably informed 

judgment with re. ect to such investments AMD I'JHERE L'O QTftlSSION 

OR rmiRR PIT IIMFRATI ON IS PAID OR GIVI IN DIRECTLY OR INDIRECTLY 

(OTHER THAN TO A PvECISTERED RROKTR-D!:A1 J:R) FOR SOLICITING ANY 

PRDGPECTTVE OEEIiREE OR PURCHASER IN THIS STATE.

(5) Any issuer or person proposing or making an offering or 

effecting transactions in a security pursuant to an exemption 

under paragraph (h) or ( 0  of subsection (1) or under subsection

(2) of tliis section may

file, according, to the form and content 

prescribed, a written notice or claim for an exemption ;ind 

request a confirmation, interpretive opinion, or ruling thereon.



1

2

3

if

5

6

7

8
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11

12

13

l*f

15

16

17

18

19

2 0

21

22

23

2 *f

25

26

27

Such person shall pay a filing fee of FIFTY dollars, which 

is not refundable. In any request, ruling, or order entered 

under this subsection (5) as to any security or transaction or 

any type of security or transaction, the securities commissioner 

nay waive any condition for tlie exemption.

SFCTIO'J 9. 11-51-120, Colorado Revised Statutes 1973, is

amended DY TUP. ADDITIOH OF A I JIT'.' SUBSFCTIOR to read:

11-51-120. Investigations and Subpoenas. (5) Ppon a

\
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finding or determination bv the securities comissioner that the 

act, or a rule promulgated thereunder, has been, is ueing, or is 

about to be violated, he nay enter an order to show cause for

non-compliance which nay include an order to cease and desist tlie 

acts, practices, or conduct complained of until coripliance with 

all relevant provisions. Upon the entry of the order, tlie

securities commissioner shall promptly notify the respondent that 

it has been entered and of the reasons therefor and that within 

ton days after the receipt of a written request the natter 

will be set down for hearing. If no hearing is requested and 

none is ordered by the securities commissioner, tlie order will

remain in effect until it is modified or vacated by the

securities comissioner. If a hearing is requested or ordered, 

the securities commissioner, a rtcr notice of an opportunity for 

hearing, nay modify or vacate the order or extend it until final 

determination.

SnCTIOM 10. 11-51-123, Colorado Revised Statutes 107;,, is

amended !’>Y nn: AlWITin:: or *nir POUjTO'pjr, :fn-r SUT,Sr,CTIOUS to road: 

11-51-123. fraudulent and other prohibited practices. (2) 

Tt is unlawful for any person who receives any consideration from 

another person primarily lor advising the other person as to the 

value of securities or their purchase or sale, whether through

the issuance of analyses or reports or otherwise:

(a) To employ any device, scheme, or artifice to defraud 

the the other person; or

(h) To engage in any act, practice, or course of business 

which operates or would operate as a fraud or deceit upon the

- 1 5 -

1 2 7 8



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26 

27

other person.

(3) It is unlawful for an; investment adviser to enter 

into, extend, or renew any investment advisory contract unless it 

provides in writing:

(a) That the investment adviser shall not he compensated on 

the basis of a share of capital gains upon or capital 

appreciation of the funds or any portion of the funds of the 

client;

0)) That no assignment of the contract nay be made by tlie 

investment adviser without the consent of the other party to the 

contract; and

(c) That the investment adviser, if a partnership, shall 

notify the other party to the contract of any change in the 

membership of the partnership within a reasonable tine after tlie 

change.

(4) Tlie provisions of subsection (3) of this section do not 

prohibit an investment advisory contract which provides for 

compensation based upon tlie total value of a fund averaged r*ver a 

definite period or as of definite dates or tnhcn as of a definite 

date. As used in subsection (3) of this section, the term 

"assignment" includes any direct or indirect transfer or 

hypothecation of an investment advisory contract by the assignor 

or of a controlling blocV of the assignor’s outstanding voting 

securities by a security holder of the assignor; but, if the 

investment, adviser is a partnership, no assignment of an 

investment advisory contract is considered to result from the 

deatli or withdrawal of a minority of the members of tlie

1 6



1 invcstncnt adviser having only a minority irterest in the

2 business of the investment adviser or from the admission to the

3 investment adviser of one or more r.icnl>crs who, after admission,

4 will be only a minority of tlie me?ibcrs and will have only a

5 minority interest in the business.

0 (5) It is unlawful for any investment adviser to take or

7 have custody of any securities or funds o^ any client if:

£ (a) The securities commissioner by rule prohibits custody;

0 or

10 (b) In the absence of rule, the investment adviser fails to

11 notify the securities commissioner that lie has or nay have

12 custody.

13 SUCTION 11. Repeals. 11-r-1-102 (3) (Q (TIT),

14 11-51-108, 11-51-113 (1) («) 11-51-11J (2) (k), and 11-51-128,

J5 Colorado Revised Statutes 1973, arc repealed.

10 SUCTION 12. 1-fleet ivo date. Tliis act shall take effect

17 July 1, 1975.

18 SUCTION 13, Safety clause. The p.cneral assembly hereby

19 finds, determines, .uul declares that this act is ncccssan for

20 the immediate preservation o f the public peace, health, and

21 safety.

-17-
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COMMENTARY: BILL NO.__
SECT ION 8

CRS »73
11-31-114 1) 125-1-13( I ) (h) (Amend)

AMENDMENTS TO CRS 1963

Listed Securi ties

EXEMPTIONS

The present section affords NYSE, AMEX, Midwest and Pa c i f ic  stock 
exchanges exempt status fnr l isted secu r i t ie s ;  this b i l l  w i l l  include PBW 
and Boston exchanges in the same status. The l i s t ing  polic ies and require­
ments for these exchanges appear to be su f f ic ien t  to afford investor pro­
tection without the necessity of registrat ion for new issues of secur ie ies ,  
so qual i f ied ,  and there is adequate regulation by the S .E .C .

2) 125—1 — 13(I ) ( i ) (Repeal) Non-profit charitable organizations, etc.

The broad, categorical exemption afforded non-profit,  charitable or- 
caniza+ions, and the l ike ,  has out-l ived i ts  usefulness and purpose. The 
original concept of permitting the proverbial "country church" to ra ise 
money from the congregation (or membership) to huild a chapel, buy an organ 
or insta l l  a few pev/s, without the r e s t r i c t i v e ,  cumbersome requirement of 
registrat ion has evolved into a large, conglomerate type of promotional 
a c t i v i t y ,  pub Ii cy f i nanced , operated by pro f ess i ona I s , and digressing into 
diverse businesses such as nursing homes, schools or colleges, luxury resort 
hotels,  girdle factor ies ,  travel and advertising agencies, and other assorted 
industries—alI under the guise of "non-profit" ,  charitable or benevolent 
mot i vation.

Many mill ions of dollars have been extracted from the unsuspecting public 
which is urged to "invest in the work of the Lord, and make 10%  besides!"
In a recent example some :pl2 mil l ion was so l ic i ted  and received, much of 
which has not been accounted for,  and this is just one of several experiences 
on a national leve l ,  and probably indicates only a representative p’ tion 
of 1 he amount produced in this state.

Such securit ies are being marketed under variations of cal l  payment and 
time payment c e r t i f i c a te s ,  g i f t  annuity agreements, l i f e  loans, interest 
anc non-interest notes, cognovit notes, building improvement bonds, f i r s t  
mur^qage bonds, unit investment trusts ,  etc. These terms are confusing, 
misleading or deceptive, providing the buyer with a false sense of security .  
Typ ica l ly ,  the "victims" are elderly or infirm people who are not in a po­
sit ion to seek financial or investment counsel, commit their l i f e  savings, 
and in the event of fa i lu re  or collapse, there is almost no recourse-("Who 
wants o take over a church?") Even successful churches are often mort­
gaged, and no equity is found to ex is t .  In addition much of the proceeds 
can be siphoned off into other enterprises as Indicated above. (In tfie 
situation mentioned above it has developed that a "subsidiary" of tfie 
"exempt" entity was advised by counsel that it could not legally make an 
offering; so it merely raised the money through the religious organization 
which "re-invested" i*' the a f f i l i a t e . )

Since these a c t i v i t i e s  have not come under the regulatory purview it is 
d i f f i c u l t  to document s t a t i s t i c s  or assess spec if ic  areas of abuse or



extent of the public interest involved, but the logical approach would 
seem to require registration ( i . e .  d i sc losure) by repealing the exemption 
which has heretofore been avai lable .  This would provide the mechanics for 
disseminating basic information in connection with the offering and sa le ,  
of such secu r i t ie s ,  and quali fy the oersons engaged in the distr ibut ion.  
Minimum data should be presented con:erning the issuing organization's f i ­
nancial condition and budgeting, i ts  properties and encumbrances; sinking 
fund provisions sources of other rev nue and proposed plan of repayment; 
r isk  factors and security ,  i f  any, underlying the obligation; method of 
underwriting, se l l ing  commissions and expenses; and, most importantly, 
how the funds are to be expended. Such reasonable disclosure should be 
made as a matter of fa i rness ,  and to comply with anti-fraud provisions, 
without regard to legal respons ib i l i ty ,  but enforcement is not practical  
and apprehension is after the fact ,  unless a f i l in g  for registrat ion is 
prerequis ite.  The right of an offeree or purchaser to fundamental dis­
closure concerning an investment considerably outweighs any moderate in­
convenience and expense incurred by the entity so l ic i t in g  i t ,  par t icu la r ly  
where large sums of public financing are involved.

Many other states have adopted or are considering s imilar  legis lat ion which 
has been endorsed by the uniform secur it ies  act revision committee of the 
North American Securit ies Administrators' Association.

CRS >73
11-51-114 3 ) 125—1—13 ( I ) ( j ) (Amend) Commercial Paper

Defines and c l a r i f i e s  exist ing standards for "commercial paper" 
according to administrative and judic ia l  interpretation.

4' 125-1-13(2)(j ) (Amend) Non-public offering

Conditions the present exemption for non-public offerings ( i . e .  
private placement transactions) to re s t r i c t  compensation or commission, 
except to licensed bruker-dealers. The exemption is predicated on the 
knowledge and relationship of the offeree to the issuer-which would ’almost 
inherently preclude active so l ic i ta t io n  outside the entity i t s e l f ,  other 
than to a f f i l i a t e s ,  insiders or inst i tut ional  investors. ("Persons who 
can fend for themselves and do not require the protections and disclosures 
afforded by a registration statement.")

The largest area of concern is with respect to real estate syndications or 
limited partnerships, where the investors don't spec i f i c a l ly  fa l l  within 
the above catagory or r r i t e r i a .  Numerous real estate brokers currently 
are engaged in syndicating or sponsoring, as general partners or managers, 
part ic ipating interests iri such enterprises,  without compliance with either 
l icensing, or registra •on requirements, or both, as well as anti-fraud 
provisions. The claim for exemption is based on the premise that the o ffer­
ings are limited to small numbers of "sophisticated" investors, which has no 
statutory basis in fact .  There is always a substantial front-end remuneration, 
commensurate with a generally accepted real estate commission on the purchase 
price of the property-which becomes exorbitant in terms of leveraging or a- 
mounts of f inancing arranged. (Ex. A $100,000 piece of property, requiring 
a down payment of 1 0 $, and a standard commission rate of 1 0 $, accruing to 
the syndicating broker, is packaged and sold to investors v/ho provide the 
in i t i a l  $1 0 , 0 0 0 , a l l  of which goes to the "sponsor" as p ro f i t ,  representing 
a 1 0 0 $ payment of the invested funds and resulting in no equity interest
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held by the purchasers. This situat ion can be compounded by pre-paid interest ,  
wrap-around martgages and other "Mickey-Mouse" methods of f inancing.)

Ostensibly the reason for al leging the exemption is to avoid compliance with 
the real estate program guidelines adopted by the Division with respect to 
registration of such offer ings,  which r e s t r i c t s  acquisition fees, conf l ic ts  
of interests and provides for minimum capital and requirements of sponsors, 
disc losures,  r ights of part icipants and l im its ,  use of advertising, pro­
jections and promotion etc. Many brokers organize series of "non-public" 
offer ings,  which, cuI mu I at ive Iy  or integrated, constitute large syndications, 
in terms of dollars invested anc number of interests .

This part icu lar  exemption w i l l  always present a regulatory problem, but the 
amendment at least w i l l  put a handle on it-that i s ,  the persons "engaged in 
this business" of real estate secur i t ies  w i l l  have to meet the l icensing re­
quirement, or forego compensation in connection with i ts  services as syndicator.

CRS T73
11-51-114 5) 125-1-13(2)(I ) (Repeal) Offering to existing secur i t ies  holders

There seems to be no economic or moral ju s t i f ica t ion  for exempting 
registration for an offering to "ex ist ing sharehoIders"-they are entit led 
to as much disclosure and consideration as other public investors. Regis­
tration provides the means of disseminating material information to such 
persons in order that an informed investment decision can be made. Situa­
tions have developed in which an i l lega l  distribution (a violation of regis­
tration and/or anti-fraud provisions) is made, i n i t i a l l y ,  and then the same 
people are re -so l i r i ted  (or extended a recision offer) on the basis that 
the offerees are now "existing security  holders"-and no registrat ion required, 
so that these investors are never afforded the protection of the act.  En­
forcement of disclosure requirements is d i f f i c u l t  where this type of exemption 
ex is ts ;  registrat ion being a re la t ive ly  simple and painless process, it 
should not be eliminated in favor of the issuer,  when the basic right of 
disclosure to the persons having an equity or debt interest in the enter­
prise is concerned.

In most of these areas described above (except ( I ) )  the S .E .C ,  does not 
exercise oversight ju r isd ic t ion ,  and s im i lar  exemptions exist as well as 
the intra-state exemption, and they are matters of local concern, properly 
addressed by state regulatory authority.

FISCAL NOTE:

No c r i t e r ia  is available to determine the amount of additional revenue to 
be derived in f i l in g  fees as a result of these amendments, but it is reason­
ably anticipated to exceed the sum of $ 1 0 , 0 0 0 , reverting to the general fund; 
Budgetary expenditure would not be increased, since processing "new business" 
created hereby would be handled through exist ing registration procedures 
conducted by the Division.



STATE OF COLORADO - DIVISION OF SECURITIES - DEPARTMENT OF REGULATORY AGENCIES 

23C State Office Building Denver 80203

NON-PUBLIC OFFERING EXEMPTION ADMINISTRATIVE OPINION

i .e .  PRIVATE PLACEMENTS RELEASE: December 13, 1974

The Division has received numerous requests for interpretive opinions re lat ing to 

proposed "Transactions not involving any public offering" pursuant to Section 125— 

1—13(2)( j ) of the securit ies act,  part icu lar ly  as it pertains to real estate syndi­

cations ( l imited partnerships).  The problem has been compounded by the adoption of 

Rule 146 by the Securities  and Exchange Commission.

Many issuers,  sponsors, and attorneys have assumed that i f  the conditions . ' '"hat 

rule are met, there is automatic compliance with state requirements for an exemp­

tion from registrat ion.  It is to be noted that the SEC has spec i f i c a l ly  expressed 

that such rule is not intended to supersede state regulation of local offerings and, 

on the contrary, these are matters of local concern which properly should be re le­

gated and administered under respective state ju r isd ic t ion .  The fact that an offer­

ing meets the requirements for an exemption under R.146 is not s ignif icant in deter­

mining whether i t is exempt from the provisions of the Colorado act.

The c r i t e r ia  used to substantiate the a v a i la b i l i t y  of an exemption under sub-section 

(2 ) ( j ) are as foI lows:

(1) Number of offerees-and Number of actual purchasers or subscribers.
(2) Offerees’ relationship to issuer and to each other-pre-existing personal 

or business a f f i l i a t io n  and financial experience such that they could rea­
sonably be expected to fend for themselves, and not need the protection a f­
forded by the registration requirements.

(3) Offerees’ knowledge-special information or access to material data concern­
ing issuer, i ts  f inancial condition, business operations, intended use of 
proceeds, management, etc.

(4) Manner of offering-Size, amount and number of units.  Type, naJ and scope 
of d ist r ibut ion ,  and whether Commission, direct or indirect r°n >• at ion to 
be paid in connection with the offer or sale of the security invo ,ed in the 
transact ion.

(5) No general advertising for general ci rculation or public so l ic i ta t ion  is to 
be used.

(6 ) Commitment by offeree that the security is being taken for investment only and 
not for the purpose of resale or distribution.

The "private placement" or limited offering evolved from the "Mom and Pop grocery" 

concept (permitting distr ibution to "friends and re la t ive s" ,  organizers, promoters 

or incorpa:ors of close corporations)-extended by case law to embody " ins iders" ,  pre­

sumably controll ing persons and management. Applying th is  ra t iona l i ty  to limited 

partnerships and tax shelters ,  the very nature of their legal structure manifestly 

precludes th is  type of investor from meeting those qua l i f ica t ions .

Proponents attempt to establish an exemption on the basis that the investors are 

"sophisticated" or that the investment is "suitable" for such persons. These are 

standards to be considered with respect to registered distributions-not limited to 

exempt offerings-and do not in ardof themselves substantiate a claim for exemption.



They are not alluded to in the Statute, ru le ,  or philosophy of the provisions re­

ferred to hereinabove.

An essential factor is the offerees ’ pre-existing personal or business relationship 

with the offeror ,  and a reasonable presumption of the capacity to protect their  own 

interests .

There is also a question of integration, where a ser ies of al lededly"private place­

ments" is conducted over a period of time, packaged by the same, or an a f f i l i a te d  

sponsor, and the cumulative distribution exceeds even the allowable numbers test or 

dol lar l imitat ion of such a standard, when taken in the aggregate. There is further 

need to resolve the appl icab i l i ty  of the l icensing requirements for a general partner 

marketing these interests-in most cases, a real estate broker or developer. The per­

tinent statutory language is that a securit ies  "broker-dealer mear.s any person en­

gaged in the business of effecting transactions in se c u r i t ie s  " Counsel have

argued that if  such ac t iv i ty  is merely "incidental" to the operation of a real estate 

agency, and not in the reguIar course of i ts  business, it does not come within the 

purview of the def in it ion.  The Division is unable to find a dist inction or implication 

in support of that proposition, part icu la r ly  when a substantial front-end syndica­

tion or management fee is involved.

Consideration is being given to a proposed statutory amendment to provide a more 

def in it ive  and objective standard for qualifying an exemption for a non-public of­

fering substantial ly  in the following language:

125-1-13(2)(j ) Any transaction not involving any public offering" means any 
offering extended to no more than ten (10) persons, which w i l l  result in actual 

(purchases by not more than five (5) persons, and involving not in excess of 
f i f t y  thousand ($50,000) total offering amount; and where the se l le r  reasonably 
believes that the securit ies purchased are taken for investment and not for the 
purpose of redistr ibution;  and where each offeree,  by reason of his knowledge 
about the a f fa i r s  of the issuer or otherwise, or a pie-existing persona I , f inan- 
c ia l  or business relationship with the offerors or where such offoree reasonably 
can be presumed to have the capacity to protect his own Interests and does not re­
quire the information which would be set forth in a prospectus or offering c i rcu lar  
in order to make a reasonably informed judgement with respect to such investment; 
no general advertising far general c irculation or public so l ic i ta t ion  is to be 
used', and no commission or other remuneration is paid or given d irect ly  or in­
d irect ly  (other than to a registered broker-deaIer) for so l ic i t ing  any offeree 
or prospective purchaser; provided that noti f icat ion of claim for exemption as 
to any security or transaction may be f i led with the commissioner, in the form 
and content prescribed, who may waive or modify, by rule or order, any of the 
foregoing conditions or qual i f icat ions ,  and enterid the number of offerees,  pur­
chasers, or offering amount permitted hereunder. Th 2 f i l in g  fee for such n o t i f i ­
cation nr request for exemption shall be twenty five ($25) dol lars .

This Order is entered pursuant to the authority of 125-1-18(1) and 125-1-24(5)

CRS 1963 and deemed necessary and appropriate in the public interest or for the 

protection of investors and consistent with the purposes f a i r l y  intended by the 

policy and provisions of the Act. Interested persons may submit written data, 

views, or argument regarding such interpretation and opinion.

DIVISION OF SECURITIES

Secur i 1 1 e



DEPARTMENT OF REGULATORY AGENCIES

D I V I S I O N  O F  S E C U R I T I E S
230 STATE OFFICE BUILDING • 201 E COLFAX AVE 
DENVER. COLORADO 80203 • TELEPHONE 892-2607

S T A T E  O F  C O L O R A D O

RICHARD D LAMM
Governor

STANLEY R HAYS 
Securities Commissioner

WILLIAM J ANDERSON 
Ass T Securities Comm r

Bob Bradley, Chairman 
Commerce Committee 
touch V
Juneau, Alaska 9981L 

Dear Mr. Bradley:

This will acknowledge your correspondence of the 19th.

Interestingly, we had a bill (Ills 1278, enclosed) containing similar pro­
visions, which died iri committee yesterday, on collateral issues, i.e. 
investment advisor regulation. The amendment, strongly supported by the 
Division, did not contain restrictions dealing with pyramid distributor­
ships since this Legislation (also enclosed) was enacted separately in

We feel the delineation of the term "security" is proper and in order, and 
that it does not actually expand present law or create new jurisprudence, 
but is simply a restatement or codification of existing interpretation and 
judicial decision. This language should help clarify the enforcement pro­
blems, and serve practitioners, administrators, am' courts alike in deter­
mining the issues and protecting the public interest- (I assume you are 
familiar with the Oklahoma s6rutitles act revisions in this regard.)

We originally took an approach, similar to yours, in addressing the •'non- 
pub Lie of fet ing" exemption which has been of particular concern to us in 
Lie* matter of real estate syndications, but it was modified to permit es­
sentially the same type of regulation by rule implementation and encompass 
The Hu In 146 transaction, (sec page 14-15 of out: draft)

Mere, again, we strongly concur with tlie objectives expressed in your bill, 

arid that more specificity is needed in this area.

With best wishes for success Lri yout endeavor.

1*.S • Also attached is re lease dated 12-51-74 and commentary (which was pre­
pared prior to revision of our proposed amendment) dealing with the latter 

subject.

1973.
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"  REAL ESTATE '  &

CALAIS OFFICE CENTER 
3201 ' V  STREET - ANCHORAGE, ALASKA 99503 

PHONE (907)1277-1553

(

M a r c h  24, 1975

Honorable Bob Bradley
Chairman House Commerce Committee

c Re: House Bill No. 289

J

Dear Sir:

Would you please read Into the public hearing record the following comments:

We are in favor of increasing the exemption of offerees from 20 to 35 persons 
without a full registration statement.

We are definitely against Provisos B, C, and D. We feel that these provisos 
will cause the additional burden of expensive legal and accounting bills that 
the investors will eventually pay.

Our firm has had a great deal of experience in offering smaller investments 
to Alaska residents. It is our opinion that if the red tape is seriously 
Increased, as the provisos appear to do, these investments will no longer 
be offered to the small and medium sized Alaskan Investors, but will bo 
offered, and sold, co large outside companies that can buy without offering 
prospectus red tape.

We would welcome the chance to testify at an Anchorage hearing. We believe 
that most of the investment opportunities emlnate frcm Anchorage and to a 
lesser extent, Fairbanks.

Sincerely yours.

Sewell F. Faulkner 
President

SFF/sn

cc: Miles S. Schlosberg



C H A R L E S  A. L E D B E T T E R
LEASE BROKER

CIL AND GAS LEASES
LEASING
ROYALTIES

3037 KNIK AVENUE 
ANCHORAGE. ALASKA 99503 

AREA CODE 907 
279-2331

March 197^

The Honorable Tim Wallis 

The Honorable M. Fisc^e-The H onorable O val Freeman
t'h0 H o n o r a b l e  R->«onn M. F c l l e y

HOHSF COMMERCF COw -'TTT1̂

ihe Honorable Bob Bradley

The Honorabl ° T/n Rhode 
The Honorable Richard K, Hrion 
Alaska State Ho"sr of Represente.tiv p f 
Pouch "V" ft.nt " Capitol Building 
Juneau, Alaska 9°fili

This is to request,, that, ft Public Heartr,T bn he'd in •nchnrnrp for HB ?R?, 
because there are wore employed a o'er persons in  Anchorage, who wi.H be 
affected by this bill, than in any other part of the Sh::.t,e, HP ‘'R'3 removes 
the nreoenfc ’0 person exemption hy the addition of Conditions R, C *■ D.
The on conditions ’dll unduly restrict smell re l enhe.tr s/udication and sm~n 
oil and ran syndication, and the brokerage of re'l art.- ',<* end oil and gas 
leases an in now permitted. T urge ou to vote o(*ainri. HB ?89 and to hold 
a Hearing in Anchorage,

Charic A. T.edbet.tor

P L E A S E  R E P L Y  V I A  A I R  M A I L



MEMBERS 
NEW YORK STOCK EXCHANGE. INC 
AMERICAN STOCK EXCHANGE

F O S T E R  8 : M A R S H A L L  INC.
INVESTMENT BANKERS AND BROKERS

114 SO UTH  FRANKLIN  STREET 
JU N E A U .A L A S K A  99801 

(9071 906-6000

OFFICES
IN THE PRINCIPAL CITIES OF THE 
PACIFIC NORTHWEST AND ALASKA

MARCH 28, 1975

1 WOULD LIKE TO OFFER TESTIMONY IN OPPOSITION TO HOUSE GILL 289 "AN 

ACT RELATED TO EXEMPTION FROM THE ALASKA SECURITIES ACT OF 1959."

THE ALASKA SECURITIES ACT OF 1959 WAS DESIGNED TO PROVIDE CERTAIN 

SAFEGUARDS TO THE INDIVIDUAL CITIZEN OF ALASKA SURROUNDING VARIOUS TYPES 

OF INVESTMENT OPPORTUNITIES. THE CHANGE IN THIS BILL DELETING THE OFFER 

REQUIREMENT AND SUBSTITUTING THE SALES REQUIREMENT IN DEFINING AN 

EXEMPTION IS IN MY ESTIMATION GOOD. IT HAS BEEN DIFFICULT IN THE PAST TO 

PROVE WHAT CONSTITUTES AN OFFER TO SELL, WHERE ACTUAL SALES ARE RELATIVELY 

EASY TO DEFINE. HOWEVER, INCREASING THE NUMBER nr EXEMPT SALES TO 85 WILL 

OPEN THE DOOR TO MANY TYPES OF CARPETBAGGERS FROM THE LOWER 48 AND POTENTIAL 

FRAUDULENT SCHEMES. AT THE EXPENSE OF THE CITIZEN OF ALASKA.

AS A MEMBER OF THE SECURITIES INDUSTRY, T. AM OPPOSED TO ANY ADDITION 

TO THE REGULATIONS ALREADY IMPOSED ON OUR INDUSTRY. HOWEVER, I  AM ALSO 

OPPOSED TO LEGISLATION WHICH, TF CARRIED TO ITS EXTREME, COULD PERPETRATE 

MANY FRAUDULENT ACTS AMD THEREBY CAST A VERY DARK SHADOW ON THE LEGITIMATE 

SECTION OF OUR INDUSTRY.
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RECARDING THE FOUR PARAGRAPHS OF THE PROPOSED LEGISLATION, I  HAVE THE 

FOLLOWING COMMENTS TO OFFER:

PARAGRAPH A: THIS PARAGRAPH RELATES TO THE REQUIREMENTS PLACED O' THE

ISSUER CONCERNING THE FILING OF NOTICE OF EXEMPTION. NOWHERE IN THIS ACT 

ARE PROVISIONS MADE FOR PENALTIES TO ISSUERS WHO FAIL TO FILE THE REQUIRED 

NOTICE. SUCH PENALTIES SHOULD EITHER EE STATED SPECIFICALLY IN TIIIS ACT 

OR REFERENCED TO A SECTION OF THE SECURITIES ACT WHERE PENALTIES ARE SPECIFIED.

PARAGRAPH 3: THIS PARAGRAPH CONCERNS INFORMATION THAT MUST 3E FURNISHED 

TO THE PROSPECTIVE BUYER UNDER THIS SECTION.

"THIS SECTION" DEALS WITH EXEMPTION NOT REGISTRATION. THEREFORE, THIS 

REQUIREMENT MEANS NOTHING UNDER TIIIS SECTION. 1 WOULD SUGGEST DELETING THE 

WORDS "THIS SECTION" AMD INSERTING THE WORDS "SECTION 100 OF THIS CHAPTER." 

SECTION 100 DEALS WITH FULL DISCLOSURE.

PARAGRAPH C: THIS PARAGRAPH DEALS WITH INFORMATION SUPPLIED TO THE

BUYER IF  A COMMISSION IS PAID ON THE SALE. WHY IS AN OFFERING CIRCULAR 

REQUIRED ONLY WHEN A COMMISSION IS PAID? THE INTENTION OF THE ALASKA SECURITIES 

ACT OF 1959 IS TO PROTECT THE BUYER. THIS ACT REMOVES WHAT PROTECTIONS THE 

BUYER ALREADY HAS. IT APPEARS TO ME THAT THE INTENT HERE IS TO PROTECT THE 

SELLER AT THE EXPENSE OF THE BUYER,

PARAGRAPH D: THIS PARAGRAPH DEALS WITH THE LEGEND REQUIRED ON DOCUMENTS

EVIDENCING SECURITIES, AND THE STATEMENT THAT THESE SECURITIES CANNOT BE SOLD 

WITHOUT REGISTRATION UNDER THE ALASKA SECURITIES ACT OF 1950. THE LEGEND AND 

STATEMENT APPEAR TO BE REQUIRED AFTER THE SALE. A REQUIREMENT SHOULD BE 

PLACED ON THE SELLER THAT HE INFORM THE BUYER PRIOR TO THE SALE OF THE



-3-

RESTRICTIONS ON TRANSFER AS '-JELL AS WHAT IS REQUIRED IN THE NAY OF TIME AND 

DOLLARS TO REGISTER A SECURITY FOR SALE AND/OR TRANSFER.

I HAVE STATED THAT THE PASSAGE OF THE PROPOSED BILL MOULD OPEN THE DOOR 

TO INCREASED FRAUDULENT ACTIVITIES. YOU WILL SAY FRAUD IS MOT LEGAL IN ANY 

FORM, THEREFORE, THIS STATEMENT IS NOT VALID. IN AN IDEAL SITUATION YOU 

WOULD BE RIGHT. HOWEVER, THE PEOPLE WHO WOULD PF.RPETRA.'E THESE FRAUDS ’LAVE 

NO IDEALS, AND IT WOULD BE VERY DIFFICULT, IF  NOT IMPOSSIBLE, TO APPREHEND 

INDIVIDUALS AFTER THE FACT. THE PLACE TO STOP SUCH FRAUDS T.S NOT TO LET THEM 

GF.T STARTED.

IN CHECKING THE BACKGROUND OF TIIIS PROPOSED LEGISLATION, IT  HAS COME TO 

MY KNOWLEDGE THAT ONE OF THE PRIMARY BENEFICIARIES OF THIS LEGISLATION WOULD 

BE REAL ESTATE DEVELOPERS IN THE STATE OF ALASKA. IT  HAS BEEN POINTED OUT 

TO ME THAT CURRENT LAWS AND REGULATIONS HAMPER THE INTRASTATE ACTIVITIES 

INVOLVING REAL ESTATE SYNDICATIONS. T CAN UNDERSTAND AND SYMPATHIZE WITH 

THIS PROBLEM. HOWEVER, T BELIEVE A MORE DIRECT APPROACH WOULD BE LEGIS­

LATION EXEMPTING INTRASTATE REAL ESTATE SYNDICATIONS FROM REGISTRATION AS 

NOW REQUIRED, BUT SETTING FORTH STREAMLINED REGISTRATION PROCEDURES THAT 

CAN BE ADMINISTERED UNDER THE ALASKA SECURITIES ACT OF 1950.

FRED K. KOKEN
VICE PRESIDENT A BRANCH MANAGER 
FOSTER A MARSHALL, INC.



T o :  H o u s e  C o m m e r c e  C o m m i t t e e D a t e :  F e b r u a r y  4, 1 9 7 5

From : Jap .es L .  Thompson
S e c u r i t i e s  Exam in e r . ! 
D i v i s i o n  o f  Bank ing  I

S u b j e c t :  P ropo sed  amendment to  
AS 4 5 . 5 5 . 1 4 0 ( b ) (5)

RECOMMENDED REVISION TO PROPOSED 
AS 4 5 . 5 5 . 1 4 0 ( b ) (5) OF THE ALASKA

AMENDMENT TO 
S E C U R IT IE S  ACT

(5) s a l i  s by an i s s u e r  to no more th an  20 p e r s o n s  i n  t i l l s  s t a t e ,  
o th e r  than  those d e s ig n a te d  in  ( b ) (4) o f  t h i s  s e c t i o n ,  d u r in g  a 
p e r io d  o f  12 c o n s e c u t i v e  months from  the  d a te  o f  f i l i n g ,  w h e th e r o r  
not the  o f f e r o r  o r  any o f  the o f f e r e e s  i s  then  p re s e n t  in  t h i s  s t a t e ,  
i f  the  s e l l e r  re a s o n a b ly  b e l i e v e s  th a t  a l l  b u y e r s  i n  t h i s  s t a t e  a r c  
p u rc h a s in g  f o r  i n v e s t m e n t ,  and t lie  f o l l o w i n g  c o n d i t i o n s  a re  met:

(A) th e  i s s u e r  f i l e s  w i t h  the a d m in is t r a t o r  a n o t i c e  s p e c i f y i n g  
the  i s s u e r ,  the s e c u r i t y  to be o f f e r e d ,  and the  terms o f  t lie  o f f e r  
a t  l e a s t  15 days b e f o r e  th e  o f f e r  i s  made,

(B) o f f e r s  s h a l l  be made w itho u t, p u b l ic  s o l i c i t a t i o n  o r  a d v e r t i s e m e n t ,
(C) p r io r  to  any s a l e s ,  each p r o s p e c t i v e  b u y e r must be f u r n i s h e d  a l l  

o f  the in fo rm a t io n  t h a t  would be p ro v id e d  to a p r o s p e c t i v e  bu ye r  in  a 
r e g i s t r a t io n  p u rsu a n t  to AS 4 5 .5 5 .1 0 0 .  A cce ss  to  t h i s  i n f o r m a t i o n  
s h a l l  be fu rn is h e d  the a d m i n i s t r a t o r  upon h i s  r e q u e s t t

(D) I f  a com m ission  o r o th e r  rem u n era t io n  i s  p a i d  o r  g i v e n  d i r e c t l y  
o r  i n d i r e c t l y  f o r  s o l i c i t i n g  a p r o s p e c t i v e  bu ye r  i n  t h i s  s t a t e ,  an 
o f f e r i n g  c i r c u l a r  c o n t a in in g  a l l  o f  the  i n f o r m a t io n  r e q u i r e d  by
AC 4 5 .5 5 .  1 00 must be g iv e n  to each p ro s p e c t iv e  b u y e r .  A copy of  th is ,  
o f f e r i n g  c i r c u l a r  must be f i l e d  w i t h  the a d m i n i s t r a t o r  in  c o n ju n c t io n  
w i t h  the f i l i n g  o f  the  exemption n o t i c e  as  r e q u i r e d  i n  s u b s e c t i o n  (A) 
above.  Com m issions o r  o t h e r  re m u n e ra t io n s  must moot the ro e u ire r r in ' s 
o f  t h i s  c h a p te r  and may be made o n ly  to  p e rso n s  r e g i s t e r e d  under 
AS 4 5 .5 5 .0 4 0  o f  t h i s  c h a p t e r ,

(E) A legend s h a l l  be p la c e d  on th e  c e r t i f i c a t e  o r  o t h e r  document-, 
e v id e n c in g  o w n e rsh ip  c f  the  s e c u r i t y  s t a t i n g  that  the s e c u r i t i e s  a r e  
not: r e g i s t e r e d  undor the  A c t ,  and s e t t i n g  f o r t h  r e s t r i c t . i o n s  on 
t r a n s f e r a b i l i t y  and s a l e  o f  the s e c u r i t i e s .  The i s s u e r  s h a l l  a ls o  
o b t a in  from  tl ie b u y e r  a s ig n ed  agreement acknow ledg ing  Lii .it the 
s e c u r i t i e s  w i l l  no I bo r e - s o l d  w i t h o u t  ro g . iy t r . i l  ion under the Ac.’ n r  
exempLi on the r e f  rout,

(F )  The t o t a l  d o l l a r  amount o f  th e  t r a n s a c t i o n  does not exceed 
$ 2 5 0 ,0 0 0 ;

(
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Jarnes L .  Thompson '
S e c u r i t i e s  Exam in e r 
A l a s k a  D e p t . o f  Commerce 
Pouch D
J u n e a u , A l a s k a  99801

Re :  P rop o sed  r e v i s i o n  o f  AD 45.,55

Dear Mr. Thompson:

Thank you fo r  fo rw a rd in g  t h i s  o f f i c e  a copy o r the  p r o ­
posed r e v i s i o n  o f  AD 15 . 5 5 , 1 4 0  (b) (5) under the  A l a s k a  DLnto 
S e c u r i t i e s  A c t .

As we have d i s c u s s e d  in  the  p a s t ,  amendment.s and r u l e s  
adopted by the f e d e r a l  . S e c u r i t i e s  and Exch ang e Commiss ion 
a r e  n o t  in te n d e d  'to be models  f o r  the  s t a t e  a u t h o r i t i e s .  The 
e x i s t e n c e  o f  s tro n g  s t a t e  r e g u l a t i o n  p e r m i t s  the Com m ission 
to  sp read  o u r th in  s t a f f  o v e r  more i n t e r s t a t e  and i n t e r n a ­
t io n a l  v i o l a t i o n s  and l e a v e  g e o g r a p h i c a l l y  i. so l  a Lei ;  s c c i u  i -  
t i e s  o f f e r i n g s  to su ch  lo c a l  r e g u l a t i o n .

T h e r e f o r e ,  we a r e  somewhat, a la rm ed  i f  s t a t e  governm ents  
p a t t e r n  exem ption s from l o c a l  r e g u l a t i o n  on o x -n p L i one w h ich  
th e  f e d e r a l  a u t h o r i t i e s  f o c i  a r e  a p p r o p r i a t e  i n  Large  p a r t  
b e ca u se  v/e r e l y  on s i  a l e  governm ents  to  p o l i c e  them. T h i s  
c re n l.e e  lo o p h o le s , w h ich  i n  t u r n  r e s u l t s  i n  a demand by the 
p u b l ic  f o r  s t r o n g e r  f e d e r a l  r e g u l a t i o n ,

<
W ith  t h is  i n  m ind ,  we n o te  t h a t  t lie  p ro p o s a l you se n t  

u s ,  w h ich  p ro p o ses to  exem pt s a l e s  to 35 r e s i d e n t s  o f  A l a s k a ,  
w ou ld  c r e a t e  the danger o f  a lo o p h o le  w h ich  m ight  r e s u l t  i n  
iin ab sen ce  o f  r e g u l a t i o n  o f  v e r y  l a r g e  o f f e r i n g s .  The p ro ­
p o s a l  does not p r o v id e  f o r  the  s a f e g u a r d s ,  su ch  as  s o p h i s t  i -  
c a to d  a b i l i t y  to e v a l u a t e  the  b u s i n e s s  r i s k s ,  o r  a b i l i t y  to 
b o a r t h i ’ p o s s i b i l i t i e s  o f  t o t a l  l o s s , w h ich  t l ie  F e d e r a l  R u le  
3 dG r e q u i r e s .  The f e d e r a l  r u l e  h in g e s  upon t h i s  a b i l i t y  to 
fend  f o r  o n e s e l f ,  th u s  m aking r e g i s t r a t i o n  o f  s a l e s  to 35



p e rs o n s  l e s s  n e c e s s a r y  ( s u i t a b l y  r e s t r i c t e d  so t h a t  no m inees, 
co m p a n ie s , t r u s t s  and the  l i k e  a re  counted a s  one i n v e s t o r  
f o r  each  b e n e f i c i a l  owner o f  i n t e r e s t s  i n  su ch  no m inees ,  com­
p a n i e s ,  t r u s t s ,  e t c . )

I f  A la s k a  exem pts from  r e g i s t r a t i o n  o f f e r i n g s  to a l i m i t  
ed number o f  p e r s o n s ,  th e  p ro p o s a l by y o u r o f f i c e  t h a t  the 
exem ption  be l im it e d  to  20 w ou ld  ap p ear to  be th e  maximum num 
h e r  w h ich  th e  s t a t e  sh o u ld  c o n s i d e r ,  and t l ie  d e f i n i t i o n  o f  
th o se  p e rso n s  sh o u ld  be made so as to  a v o id  e v a s i o n s  th rough 
c o rp o ra t io n s  and t r u s t s  w h ich  th e m se lv e s  have  s e c u r i t i e s  to 
o f f e r .  A l s o ,  as  you p ro p o s e ,  the  d o l l a r  amount,  n o t i f i c a t i o n  
re q u ire m e n t , s o p h is t ic a t io n  t e s t  and p ro s p e c tu s  t e s t  sh o u ld  
be r e t a i n e d ,  i n  o u r  o p in io n .

S i n c e r e l y ,



Proposed Revisions by the D i v i s i o n  of Banking

3 / 3 1 / 7 5

HOUSE BILL 289

* Section 1. AS 45.55.140(b)(5) is amended to read:

(5) a trans a c t i o n  involving sales by an issuer to 
not more than 2j0 persons, other than those design a t e d  in (b)(4 ) 
of this section, in this state during a period of 12 consec u t i v e  
m o n t h s  from the date of f i l i n g , w h e t h e r  or not the o f f eror or any 
°f the offerees is then p r e s e n t  in this state, if the seller 
r e a s o n a b l y  bel ieves that all the buyers in this state arc- p u r c h a s i n g  
for investment, p ro vi ded the issuer meets the fo l l ow i ng  ccnditions:

(A) the issuer files wi t h the a d m i n i s t r a t o r  a notic e 
s p e c i f y i n g  the issuer, the s e c u r i t y  to be offered, and  the terms of 
the o ffer at least 10 days b ef o re  any offer is made;

(B) b efor e any sales, each p r o s p e c t i v e  b u y e r  ma s t  be 
g iv e n an offering  c i r c u l a r  c o n t a i n i n g  all of tne i n f o r m a t i on required 
by sec. 100 of this chapter; a c o py  of this o f fe ri ng  c i r cu l ar  must
be filed with the a d m i n i s t r a t o r  in c o nj un c ti o n with the filing of 
the e x e m p t i o n  notice in (A) of this p a r a g r a p h ;

(C) Ff c o m m i s s i o n s  or other remunerati on s is paid 
or given di r ec tl y  or i n di r ec tl y  for soli ci ti ng a p ro s pe c t i v e  b uy e r 
in this state, they mu st  meet the requi re ments of this c h a p te r  and 
m a y  be made only to per so n s registere d un d er  AS 45.55.'£40 of this 
c h a p t e r ;

(D) a legend shall be plac ed on the c er t if ic at e, or 
o ther do cu ment ev i de n c i n g  the securities, stating that the se cur i ti es  
have  not been r eg istered  under the Alaska  Se cu r it i es  Act of 1959, 
s e t t in g  out r e st r ic ti on s on t r a n s f e r a b i l i t y  and sale of the 
sec urities; the issuer shall o b ta i n from the buyer a signed a g r e e­
ment  a c k n o wl ed g in g  that the s ec u ri ti e s will not be sold without 
r e g i s t r a t i o n  under the A la sk a  Secur i ti e s Act of 1959 or e x e m p t i o n  
from it;

(F.) off er s shall be made without public so l ic i t a t i o n  
or  a d v e r t i s e m e n t ;

TF) the total d o l l a r  amount of the t ra n s a c t i o n  does 
not exce ed $250,"Wp^

(underlined parts are the pro posed re vi si o ns  to Ilojse Bill 289)
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Proposed Revisions by the Division of Banking

H OUSE BILL 289

J u s t i f i c a t i o n  for D i vi s io n 's  R e c om m en d ed  Changes

The propo se d amendment, as p r e s e n t l y  written, w o ul d  add some 
s a fe g ua r d to public p r o t e c t i o n  but w o u l d  also create lo op ho le s that 
could cause great harm to the in vesting public and to the p u r p o s e s  
of the A l as ka  S ec uritie s Act of 1959. With the a de quate p r o t e c t i v e  
ch an ge s which are p r o p os ed  by the D i v i si o n of Banking, the a m e n d m e n t  
cou ld well serve the interests of bot h the b u s i n e s s m a n  and the 
i nv e st in g public, and not serve as a tool of avoiding the s e cu ri t i e s  
laws, as the present p r o po s ed  bill does.

The propo se d bill, as p r e s e n t l y  written, would lend i t se lf  to 
abuse s in the areas of real estate and oil and gas li mited p a r t n e r­
ships and tax shelters. This has been recently seen in Colorado. 
A c c o r d i n g  to Wi ll iam J. An derson, A s s i s t a n t  C o m mi s si o ne r  of the 
D i v i s i o n  of Securities of Colorado, over 50 m is le a d i n g  and u n f ai r  
issues have been sold in C olora do  since 1969 as a direct result of 
their past "wide open" p r i v at e  off e ri ng  exemption. T he s e abus es  have 
be en  p r i m ar il y  in the area of real estate securities, a c c o r d i n g  to 
Mr. Anderson.

The passage of this pro p o se d amendment, as pr es en t ly  written, 
w ou ld  give Alaska the dubious d i s t i n c t i o n  of being the ea siest state 
in the country to avoid re gistration. Only two states, Iowa and 
Virg inia, permit as ma ny  as 35 sales, but these two states also 
have re st rictio ns  that limit the total holders to 35 individuals. 
T h i r t y  one states, in cl ud ing Al as ka  presently, limit the e x e m pt i on  
to 75offers or less. Of the 18 states that cur re nt ly have sales only, 
ten limit such saLes to 15 ind ividual s or less. The pa ss ag e of 
this e x e m p t io n  as p r e s e n t l y  wr i tt e n would take Al as ka c o m p l e t e l y  
away from the prog r es s iv e  app r oa c h to securiti es  re gu l at i on  that 
has been the hal lm ar k of mos t states since the Securi ti es  8 E x c h a n g e  
Acts we re  p a ss ed  in 1933 and 1934. (emphasis added).

The Division reco mm e n ds  limiting sales to 20 and total d o l l a r  
amount to $250,000. We do not oppo se  the sales only asp ec t as long 
as no t if i c a t i o n  is required. Sales only with the n o t i f i c a t i o n  
p r o v is o  will result in e a si er  e n fo rc e me n t than the nebu lous 20 
"offers". It will also provi de  a more cle ar l y de f in e d g u id el ine 
for tlie b u s i ne s sm an  in the ra isi ng of capital. We feel it should 
be limited, however, to both a number and dollar figure to insure 
that it is truly a "pr ivate of fe r in g " and to make mo re  c e r t a i n  that 
the investor is able to fend for himself.

The Division p ro po se s that S u b s e c t i o n  B be cha n ge d  to re qui re 
fil ing with the ad ministrator. This insures full disclosure.

The Division pro p os e s that S u bs ec t i o n  C be changed to r e q u ir e  
fair commi s s io ns  and Lo req ui r e that sa le sp er s on s  be r eg i st er e d
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w i t h  the Division. This is to c om p ly  wi th  che re qu i re me nts that 
the rest of the se cur i ti es  i n d u s t r y  alre a dy  has to comply  w i t h  in 
Alaska.

We r e c o m m en d  i nc l us i on  of r e st r i c t i o n s  on ad ve r ti si n g in order 
to insure that this p r iv a te  o f f e r i n g  e xe m pt i on  truly "private".

The D i v i s i o n  of Ba nk in g feels that wi t h  these revisions, the 
p r o p o s e d  am en d me n t wo ul d  be an i mp r ov e me nt  over the pre se nt  o f f er i ng  
e xe m pt io n , but w i t h o u t  these p r o p o s e d  revisions, the amendment 
c o u l d  e a s i l y  lead to abuses, e s p e c i a l l y  by pr om oters outs id e of 
A l a s k a .
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The L e g is la t u r e  o f  th e  S ta te  o f  A la s k a  
F IS C A L  NOTE

F i r s t  S e s s io n  -  N in th  L e g is la t u r e

I . REQUEST
B i l l  NO. HQuSe Bi11 No- 2g8___________________________________________________________

„ t l e : --------An act relat ing t.Q—the definit ion P f .S&Qunt.Y________________________
Requested  b y :  D a te :  March 28. 1975
R e t u r n  Date R e q u e s t e d : ________________________________________________________________
A g e n cy : Department of Commerce__________Pro g ram : Banking, Secur i t ies ,  etc

I I .  F IS C A L  D ET A IL
Budget Request  U n i t ( s )  A f f e c t e d : None
A. EXPENDITURES: (Thousand s o f  d o l l a r s )

O BJECT FY 75 FY 76 FY 77 FY 78 FY 79 FY 80
100 PERSONAL S E R V IC E S
20 0 TRAVEL
300 CONTRACTUAL
5 00 COMMODITIES
5 0 0 EQUIPM ENT
Coo LAND & STRUCTURES

' "  r

700 GRANTS, C LA IM S , ETC .

TOTAL
-0- -0- -0- -0- -0- -0-

B. FUND 1NG: (Thousands o f  d o l l a r s )

GENERAL FUND
FED ERA L FUNDS
OTHER

C. PO SIT ION S:

PERMANENT/TEMPORARY / / / / /
MAN MONTHS ( P . / T . ) 7 _ _  _ /

I I I .  ANALYSIS (See F i s c a l  Note P re p a ra t io n  I n s t r u c t i o n s ,  S e c t i o n  111)

■n im which previously had prevented prompt' • - L.~ cu|



32-0Q1B (REV 06-73)

MEMORANDUM
DEPARTMENT OF COMMERCE

TO:
M i k e  Clemens 
Budget Analy s e s !

State of Alaska
D I V I S I O N  OF BANKING, SECURITIES, 
SMALL LOANS AND CORPORATIONS

D AT E:

FILE N O

M a r c h  28, 1975

F R O M :
Wi l l i a m  W. Ladwig 
D e p u t y  Dire ct or

y

T E L E P H O N E  NO:

S U B J E C T :

465-2533 

H B  298

Y o u  have as ke d what i rscal impact this p r o po se d  legislation, 
if passed, w i l l  have on the State.

The answer is, in effect, none.

Pa ssage of this le gi slation w i l l  save the State costs pr e s en t ly  
associat ed  w i t h  the i n v e s ti g at i on  and a j u d i c a t i o n  n e c e s sa r y 
to determine that these schemes (covered by the proposal) are 
securities. Courts in the lower "48" have c o n t i n u o u s l y  held 
such schemes to be securities. By in cl usion in the defin i ti o n 
of these ventures, the State can immediately move for civil 
or criminal sanctions w i t h o u t  prior  effort to determine our 
jurisdiction.

Time and cost savings by this p roposed le gis la t io n  wi l l be 
abso rb ed  by allowing the State to devo te gre a te r time to the 
more complex violations.

W W L : mis



L U M  L O V E L Y G e o l o g i s t

The Honorable Bob Bradley, ( 
and each and every member ol 
House Commerce Committee 
Pouch V
Juneau, Alaska 99811

ANCHORAGE •
SUITE 440 •

/

Ladies and Gentlemen:

If this letter reaches you beford\House Bill No. ,289 is submitted to 
the floor of the house for consideratiorh-hy the^JhrirlTassembly, I would ap­
preciate your giving my following comments concerning tlie bill your serious 
consideration.

First, let me assure you that I am wholly in favor of paragraph (5) 
of the bill wherein "a transaction involving sales by an issuer to not more 
than 35 persons..." is exempted from full registration under the Alaska 
Securities Act of 1959.

In the interest of fostering and maintaining a secure place for the 
small entrepreneur within tlie framework of the free enterprise system in 
Alasxa, however, I must vehemently protest the inclusion of provisions (A) 
and (B) in I1B 289.

Because in my opinion provision (B) is the most devastating to the 
small entrepreneur, it is discussed first and more comprehensively than 
provision (A). A brief illustration following the discussion for provision 
(B) shows how provision (A) would kill, all securities transactions wherein
time is of the essence and speedy action on short notice is paramount.

Provision (B) will price the smal1 entrepreneur out of business

The high cost of registering a security for sale to the public is well
known. A prominent Anchorage real estate firm recently spent approximately 

$20,000, for example, in compiling Information required to "go public" with 
a real estate syndication —  and It is not unusual for such registration 
costs to exceed $50,000.

Even the cost of a private offering can be high, when Information re­
quired for a public offering must be compiled by the issuer for presentation 
to the prospective purchasers of his securities. A little over a year ago, 
for example, a well known Anchorage-based oil and gas consultant formed a 
non-public corporation, involving less than 3b stockholders, under then ten­
tative federal securities guidelines (now SEC Rule 146) requiring him to 
furnish each prospective shareholder with all of the Information which he 
would have to furnish under statutes and regulations governing full regis­
tration. To compile this information, lie spent approximately $50,000.

Ml E A S E  W E P L Y  BY  A IW  M AM .



The Hon. Bob Bradley et al
Re: HB 289

April 2, 1975

Obviously, full registration is out of the question financially for 
the "Mom and Fop" enterprise and for the small venture requiring a total 

capitalization of as little as a few hundred or, at most, a few thousand 
dollars from a handful of friends, relatives, or close associates.

To encourage the small entrepreneur and thereby nurture the healthy 
growth of a strong and competitive network of small businesses as a vital 

part of America's free enterprise system, most states, including Alaska, 

now provide exemptions relieving the small enterprise from the financial 

burden of full registration. By requiring "...all of the information 
that would be provided to a prospective buyer in a registration under this 

section...", however, provision (B) of HB 289 dumps the financial burden 

of full registration right back into the lap of each and every entrepreneur 

in Alaska, whether or not the entrepreneur wants to "go public" and no 
matter how much or how little capitalization is involved.

While provision (B) of HB 289, if enacted into law, would create a 

strong negative impact on Alaskan free enterprise in general, it would be 
financially devastating to me personally. My livelihood is dependent al­

most entirely upon my freedom to conJuct inexpensive and red-tape-free 

transactions with associates, involving oil and gas leases or certificates 

of interest therein. Such interests, of course, are defined as securities 
in the Alaska Securities Act.

Typical of the many transactions which I conduct annually is one 

which involves the joint ownership of a single oil and gas lease by m y ­

self and an associate who agrees to pay the required lease rentals directly 
to the State of Alaska (not to me), in return for my specialized knowledge
and services in connection with tlie lease, I am allowed to earn a percent­
age of any net profits realized from the sale of the lease to an oil company 

after, and only after, my associate first recovers from the sales proceeds

an amount equal to all of his prior rental payments for the lease.

Rental payments for any single Lease will usually range between $320.00 

and $1,780.00 annually; and seldom is a lease ever sold to an oil company 
for an amount which would equal, let alone exceed, what I would have to pay 
to furnish my associate with the information required for full registration 
of the aforementioned transaction under the Alaska Securities Act.

I believe the foregoing example clearly demonstrates why I am forced 

to rely on the exemption now provided by Alaska Statute AS 45.55.140 (b)(5) 

for my economic viability, though it limits my exposure to potential in­
vestors .

In addition to the cost aspect of provisi 

vitally concerned with the time element contained in provision (■'A) of the 
bill. Often, for example, I have less than 24 hours in which* t o  raise the

Provision (A) will kill the speedy transa



The Hon. Bob Bradley et al
Re: HB 289

April 2, 1975

necessary lease rentals from an associate in order to take advantage of 

a one-time-only leasing opportunity where time is of the essence and 
speedy action is paramounc. Should I be required to comply with pro­

vision (A) by giving 10 days notice to the Commissioner, of course, such 

short-term leasing opportunities would be lost to me forever.

Additional consequences of provision (B)

Whether I own an oil and gas lease as the sole party in interest or 
as a tenant in common with an associate, provision (B) of HB 289 would also 

force me to prepare all information required for full registration each 
time I sell a lease to an oil company, even though the oil company neither 
needs nor desires such information.

In addition, oil companies dealing among themselves would also be re­
quired to furnish each other with this same costly and, in most cases, un­

needed and unwanted information when securities such as oil and gas leases 
are invoiced.

Prospectors seeking grubstakes, mining companies dealing among them­

selves in connection with mining interests, real estate companies who are 
involved with each other in real estate syndications, and untold numbers 

of other established businesses dealing with each other where securities 

are involved, would all have to comply with provision (B) of HB 289 no 

matter how much it might cost or how little the security in question might 
be worth.

Summa ry

It lias long been my idealistic belief that a place should be reserved 

for the small entrepreneur in the world of free enterprise, for without him 

we would all eventually be controlled by a handful of corporate giants to 
the sorrow and misery of us all.

As a long-Lime lay student of securities Laws and the free enterprise 
system of economics, it is my humble opinion that provisions (A) and (B) 

combine to abort the original intent of the exemption from full registration 

which is presently in effect here in Alaska and, in similar form, in most 
other states. Provision (A), for example, kills the securities transaction 

— large or small, public or private — wherein time is of the essence and 
speedy action is paramount, while provision (B) ties the hands of oil com­

panies, mining companies, real estate and other types of companies in their 

every day dealings with one another. Provision (B), of course, will guar­
antee the demise of the small entrepreneur in Alaska and, most certainly, it 
will put me out of business.

- 3 -



The Hon. Bob Bradley et al
Re: HB 289

April 2, 1975

Recommendation

In view of the foregoing observations, and if it is not too late to 

do so, I urge you to strike provisions (A) and (B) from HB 289 entirely 
or, at least, to modify or amend the bill in such a way that any trans­

action involving a certificate of interest or participation in an oil, 

gas, or mining title or lease, or in payments out of production under the 

title or lease, would be exempt from the requirements of provisions (A) 
and (B) of HB 289.

Also, if .it couxd be arranged before the bill is submitted to the 
full House for final vote, I would appreciate being given an opportunity 

to present my views regarding HB 289 at a public hearing here in Anchorage 
where most of Alaska's small ventures originate. Should any of you have 
any questions or require any additional information, please do not hesi­

tate to give me a call.

Very truly yours,

cc: Miles S. Schlosberg

-  4 -



|AY S. HAMMOND. Governor

D E P A R T M E N T  O F  L A W

OFFICE Of M  ATJORNEY GENERAL 3so k smn- sum ;os
ANCHORAGE 3550/

Ap ril 1, 1975

The Ho no r ab l e Bob Bradley 
State House of Re presentatives 
Chairman, Co mm erce Committee 
Pouch V
Juneau, A laska 99811 

Dear Re pres e nt a ti ve  Bradley:

You have asked for com ments on House Bill 289 which 
is an act relating to e xe mptions  from the A la sk a  Securities 
Act of 1959.

Plea se be aware that we have been work i n g very 
closel y wi th  the Securities and Bankin g Division of the 
Depar tment of Commerce  and have seen many abuses and v i o l a­
tions of the securities law as it is pre se n tl y  written. 
Insofar as ch an gi ng the a m ou nt  of sales by an issuer, we are 
not in ag reement  that 35 persons should be allowed to be 
mad e offers to. We believe this is far in excess of what is 
ne cessar y for the safety n f  j i h o  n n h i  i n  and th erefore w o n l cj 
keep the amount of persons/ at  2 0  In addition, I understand 
that the Divi sion o f  B a n k in g and S ecuriti es  has also asked 
for La do ll ar figure and in i^hat regard L . would say _tha& ^  
$ 1 0 0 , 0 0 O’)would b e  more~~than en ou gh  under tlie ci rcumstances.
It is my u nder st an ding that they have asked for more but I 
still wo u ld  be lieve that insofar as investment opportunite s 
are concerned, we are going to be into a muc h more serious 
fr audulent situation than we pr es ently are in. Th erefore 
the law has to be as tight as possible  under the c i r c u m­
stances for the protection of the Alas ka  public.**

We also agree with the co ncept of a filing of 
noti ce and w o ul d think that c m  off ering circ ul a r also should 
*?P I ir. add it .ion, there should, be a p rohibition against

cHcT o f !a dver-tiscmen t.s on 
oT~~a p r i v a b e n d T B y g "1.

'ers since those "arc supposed to be

Pl ease understand that there d ef i ni t el y  needs to 
be a very strong law re ga rding so licita ti on  for investments



R e p r es e nt a ti ve  Bob Bradley 
Ap ril 1, 1975 
Page 2

and I am sure that you have r eceive d from In ve stigato r James 
L. Thomp son a good indication of what has happened in our 
State due to the p i pe li ne  impact.

In reg ar d to House Bill 298, the new definiti on  of 
the securit y is pretty muc h in keeping with other j u r is­
dictions, and c er t ai nl y is again a ne c es s ar y protection 
feature for the public and consumers. I am sure you have 
alread y be en  told about the loss of man y thousands of dollars 
by persons who purchas ed  fraud ul ent c om modi ty  options in our 
State and p y r am i d sale operations. We therefore w o u l d  very 
s tr o ngly back the additions to the de fi n it io n  of "security" 
founcT th~this bill.

Very truly yours,

A V R U M  M. GROSS

A s si s ta n t Atto rn ey  General 
Co nsumer P ro tection Division

S H : me



A p r i l  10, 1975

The H o norabl e Bob Br adley 
Chairman, House C o m m er c e Co mm it tee 
House of R ep r es e nt at i ve s  
Po uch V
Juneau, AK  99811

RE: HO USE BILL 289

Dear Sir: v

I am very co n ce r ne d  about the far reaching c on s eq u e n c e s  of House 
Bill 289. I be lieve that the financial c o ns eq u e n c e s  to b u s i n e s s­
men in Alas ka  will be far mo r e  serious and d i s r u p t i v e  to the free 
e nt e rp r is e system than you had rea lized and intended.

,
It appears that  you submitted the bill in an e ffort to re g u la t e 
the pr iv at e  p l a c em e nt  of securities in Alaska. As the bill reads, 
however, it will reg ul at e and effe c ti v el y p r o hi b it  m o s t  of the 
pr i va t e tr an sa ct i on s  ne c e ss a ry  to finance small businesses.

T he  bill could u l t i m a t e l y  p r o h i b i t  such v a ry i ng  fi na ncial t r a n s­
actions as "grubstaking" a prospector, joint v e n t u re s  by two large 
c om p an ie s w h e r e  the pe rc e nt a ge  of ca pital c o n t r i b u t i o n  is d i f f e r e n t  
than  the p e r c e n t a g e  of interest, permit ti ng  a v a l u a bl e em pl o ye e  to 
pu rc h as e  stock or interest in a business, joint pu rc h as e s of oil 
and gas leases, and i nc o rp or ations or f or mation of limited p a r t n e r­
ships among small groups of kn o w le dg e ab l e individuals.

The cos t of c om p ly in g wit h House Bill 289 in its p r e se n t form wo uld 
be at least $20,000 and pr o ba bl y  clos er  to $50,000 for each of the 
ab ove financial transactions. Obviously, its cost wi ll in mo st  
ca ses be gre a te r than the actual tr a ns ac ti on and will th erefore  
e ff e ct i v e l y  p r o h i b i t  that tr ansacti on  from occurring.

H * ' tL '
I d o n' t b e l ie v e that the people of A l a s k a  need or w a n t  this kind 
of protection. If the intent of House Bill 289 is to faci li ta te 
pr iv at e p l a c e m e n t  to mo r e  than 20 and less than 35 individuals, 
then im po rt ant e xc ep ti ons need to be included in the bill pe rm it t in g

. .
Alaska wilderness sport fishing in the Wood River - T ikchik Lakes region o f western Alaska. 

P.O. Box 546* Anchorage, Alaska 99510 • Phone (907) 344-6114



The H ono r a b l e  Bob B r a d l e y  2

the uninv ol ve d tran s a ct io n  of smaller placemen ts. If the intent 
of the bill is to pro h ib i t all such t r a ns a ct i on s  w i th ou t  filing 
w i t h  the De pa r t m e n t  of Commerce, then the far rea c hi ng  and harmful 
c o n se qu e nc e s m u s t  be taken into cons ideration.

I appre c ia t e your co nc er n  about this matter.

Ve ry  truly yours,

W. E. Shoema ke r

W E S r m d

cc: Miles S. Schlosberg



rj.Q. B ank ing  '■ DATE: March 19, 197b

RE: An A c t  r e l a t i n g  to the d e f i n i t i o n  of security.

Check One:

1. t o .'’ PKJ0]<i'J'Y -- in f a vo r of.

2. F A V O R  -• jn favor of, b u t  no t t o p  p r i o r i t y

3. Oir - no d e f i n i t e  stand.

4. l.'OT Mi F A V O R  -

5. TOF P R I O R I T Y  - ".Strongly O p p o s e d "

(i. J; I J.], DOES KO'I' l'ERTA I N 'J'O D I V I S I O NCOMMENTE: (dm: Li i I eat ion  mu:.: I ho s t a t e d  fo r  the above l.j.no chookaflc o n t in u e  on unoLhei page i.J. is•-. d e d .)
.1 . Codi fie:: predo.ui nanl enurI d e c i s i o n s  (f e dera l and other stut.es) and 
I* ol Lows sl.atuies of p r og r e s s i v e  s La res , e . t,. Wi.sc . , Okla., Nev.

2. Codi f : cu I. ion ol iminates u uc er  la i n t y , v/i J.J a nr. arc easier, qwle.kt-.r ad judical i on 
(U: ei11orcenK'iit act i ons and less ex pe n se  in litig at ion and i.uvcs i i Ration.

1. j",'-.tensive def i nil i on of "c ommo d it y  optri ons"as a secu rity j r. too fu:<y 
i ltd indef in i te  and I.lie d i s c r e t i o n  g i v e n  to the Admi n is fra tor ( c u r r e n t l y  
this wilier) con id easily be abused b e c a u s e  of ex te nsive grant of power. 
However, L favor broad charter n o w  b e c a u s e  it will m a k e  it e a si er  to 
pen ; -cti; e " pi p e l i n e  bo om  h o i . I.nr s h o p s " , i.e. shaky arid unethical preci ou s 
me fa 1 and s e e m  if Let: dealers, and pa reliance v/i 11 d i scours;', o others from 
c'/cn coming to this state. T h e r e f o r e  the p o w e r  is a good In te ri m  m e a s u r e  
which should be reviewed in a few yeai a . . .lluch like A.S. 4!i. V i . 140(b) (H)

>r to its IP"/? aiiicridiii.aii r e m o v e i n g  d i s c r e t i o n  I roin A d m i n i s t r a t o r .

• ‘-‘/j. A las k a has been hit: .with silver eoiiunoJi 1;/ frauds, and pyramid sales 
fiauds in 197? 19/A: if these n o w  p h r a s e s  had been added to the law then 
ii is p r o ba bl e  that: one of the m a jo r  nr yam id s c h e m e s , Dare 'do ile. Eroa* , 
alight nevm: hav e been promoted here.

/  O' /  /  •'b'W •
Wl i l c o ' ' s  S  ' g u n  l u r e  : / e ' / / A -z, , ^ y \ r ^  r  "5--
Wj t e r  1 ui llil:lo j trc .• ir'\ »■-. v  .. - ___. iC-V 1

rn.- f I











REASONS TO  ADOPT THE NEW  LAW 
A MENDIN G THE ALASKA SECURITIES ACT

H O N O R A B L E  LEGISLATORS:

Most investment capital financing in this sts.te is done by 
means of the private offering exemption provided in A.S. 45- 
.55.140(b)(5). As our state grows and nas more money available 
for its rapidly increasing private investment needs, it becomes 
apparent to any financier, businessman or lawyer who practices 
in the field that the current provision is unworkable to all 
of those affected, i.e. (1) the businessmen issuing securities,
(2) the investor, and (3) the regulator, which is -;he Dept, of 
Commerce's Division of Banking and Securities.

I D ef i cienc ie s in the present l a w .

(Please refer to A.S. 4 5 , 5 5 . 1 4 0 ( b )(5), Securities Act, page 
23 of pamphlet available at secretary's desk.)

A. Issuer
1. Twenty "offers" in 12 months is a nebulous standard 
to comply wi th  since "offer" has never been clearly 
defined.
2. Twenty is too small a number to be effective for 
bu siness financing.
3. Mo "commission" means that a pro fes si on al investment 
ban ker's services cannot be hired, making it more difficult 
to efficiently market the securities and mak in g it almost 
Imposs ible to sell a s uf ficient  amount to the first 
twenty offerees.

R. Investor
1. No s af e gu ar d of full disclosure. Full d is cl osure 
is the heart and basic Intent of all federal and state 
securi ties re gu lation, yet our law does not require any.

"The pur p os e  of the Ala sk a Securities Act of 1959 
and the regulations s u p p o r t i n g  the Act are to 
provid e full and fair disclosure to the Alaskan 
in vestor and to provide a proper framework for 
the raising of investment capital by business."
(Annual Report of  the Dept, o f  Commerce, 1973-4, 
p . 8, also see S c hlosb er g,  Finan cing Alaskan E n t e r­
prises: S ecuriti es  Law Implications , 4 !J L A- A l a s k a  
Law Review, ppT 1 2, T7i ( 1974 ).

2. Co nv enience of  pro f es s io n al  investment m a r k e t i n g  and 
s t ru c tu r in g  is not available, because no investment b a n ke r  
w o ul d  become involved since he could not earn remuner at io n 
for his services.

C. Regulat or
1. Enforcement extremely difficult and costly b e ca u se  
"offer" Is vague, no Judicial definitions, and must have 
at least twenty-one wi t ne ss es  to show exceeded the 20 
of fer limit.



2. A d m i n i s t r a t o r  not ma d e  aware of activity in area until 
di sa s te r  has already struck, because there are no n o t i f i­
catio n procedures.

II How Law w ou ld  correct defic ie nc ies

A. Issuer
1 . ""Sales" is a more defin ite and easier p l a n n i n g  criterion.
2. Thi rt y- five sales permit raisin g a sufficient amount of 
capital for many small enterprises, yet is a small enough 
n u mb er  to permit each i n ve st or  r e c e iv i ng  the individual 
a tt en tion condusive to c om plete disclosure, the Securities 
and Exc ha n ge  Co mmi s si o n (17 CFR 230,146 91 1974) and
most states use this number, uniformity wi ll  be achieved.
3. An investment b a n k e r  can be employed to raise money 
pr omptly through his inve stor clients, also investment 
b ankers are held to high re gu la to r y standards under AS 45 
.55.030.060.

3. Inves to r
1. Full disclosure, pr o te c ti o n and bett er  judgement of 
i n v e s t m e n t .
2. Benefit of an investment banker's expertise.

C. Regulator
1. E n force me nt  is easier, quicker, and cheaper, and only 
one witnes s is needed. Th ere is a clear c ri t er i on  o f  
"sales" also.
2. Result - stop disasters b e f o re  they occur.

Ill Conclus.1 on

Eco nomic activity generat ed  by the Native Claims and na tu­
ral resources ex p lo it a ti o n can i ncrease  local business growth 
and pr ov id e Alaskans excellent investment opportu nities. The 
money ge ne rated here ought to be reinvest ed  here - especiall y 
when opportun it ie s abound. Investment is being discourag ed  
be cause of the provate o f f e r i n g  law. AS 45.55.140(b)(5) is 
not w o r k i n g  well. You now have the oppor tu ni ty to correct 
this. I res pe c tf u ll y request you do so.

Please keep the u n d er s ig ne d  advised of  all events regard in g 
this legislation. I will be glad to assist with further dr af t­
ing and testimony. At the House Commerce Co mm it tee i n f o rm a­
tional hearing on the new bill, held on 2/3/75, it was agreed 
that the Committe e w ou l d sp onsor the bill and h op e fu ll y hold 
further hearings February 14, 1975.

NOSEK, BRADBURY, WOLF & S C HL O SB E RG

Miles S c hl os b e r g
A p p e n d I x :
The  Ala sk a Se curities Act is ana lyzed in the recent law review 
ar ti c le  by Miles S c hl o s b e r g  in the Fall issue, 1974, of the 
U C LA - Al a sk a  law Review pp 12-55. See pp 31-35 and 46-50 for 
d is c us s i o n  of the private o f f e r i n g  laws. Copy av ai la bl e from 
the secretary for the Commer ce  Co mmittee
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I WOULD LIICE TO OFFER TESTAMONY til OPPOSITION TO HOUSE BILL 289 "AN 

ACT RELATED TO EXEMPTION FROM THE ALASKA SECURITIES ACT OF 1959."

THE ALASKA SECURITIES ACT OF 1959 ./AS DESIGNED TO PROVIDE CERTAIN 

SAFEGUARDS TO THE INDIVIDUAL CITIZEN OF ALASKA SURROUNDING VARIOUS TYPES 

OF INVESTMENT OPPORTUNITIES. THE CHANGE IN THIS RTLL DET.ETINC. THE OFFER 

Ri'/iUT.REMEN'L’ AND SUBSTITUTING THE SALES R'EOUTREMICJT IN DEFINING AN 

EXE: T T  I ON IS IN MY ESTIMATION COOD. TT HAS BEEN DIFFICULT 121 THE PAST TO 

PROVE WHAT CONSTITUTES AN OFFER TO S E L L , 'THERE ACTUAL SALES ARE RELATIVELY 

EASY TO DEFINE. HOWEVER, INCREASING THE NUMBER OF EXEMPT SALES TO 15 WILL 

OPEN THE DOOR TO MANY TYPES OF CARPET BAGGERS FROM THE LOWER 48 AND POTENTIAL 

FRAUDULENT SCHEMES, AT THE EXPENSE OF THE CITIZEN OF ALASKA.

AS A MEMBER OF THE SECURITIES INDUSTRY, I AM OPPOSED TO ANY ADDITION 

TO THE REGULATIONS ALREADY TMPOSF.D ON OUR INDUSTRY. HOWEVER, I AM ALSO I 

OPPOSED TO I .".CIS I. ATI ), I ’TIC)!, TF CARRIED TO ITS EXTREME, COULD PERPETRATE 

MANY FRAUDULENT ACTS AND THEREBY CAST A VERY DARK SHADOW ON THE LEGITIILATE 

GEcvro:; of o u r  i n d u s t r y .
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RECARDtN'c t :i* f o u r  p a r a g r a p h s  o f  iy.n f e d  l e g i s l a t i o n , r h a v f  t h e

• T.LO /IMG COMMENTS ?n '-/HR:

PARAGRAPH A : 7:IIS i’AiuVGRAPH RELATES TO THE REQUIRE! [ENTS PLACED ON THE

ISSUER CONCERNING THE "I LING OF NOTICE 07 EXEMPTION. NOWHERE IN THIS ACT 

APJ. PROVISION'S MADE FOR PENALTIES TO ISSUERS WHO FAIL TO FILE THE REQUIRED 

NOTICE. SUCH PENALTIES SHOULD EITiiER HE STATED SPECIFICALLY IN TIIIS ACT 

O R  REFERENCED TO A SECTION OF THE SECURITIES ACT WHERE PENALTIES ARE SPECIFIED.

PARAGRAPH E : THIS PARAGRAPH CONCERNS INFORMATION THAT MUST 3E FURNISHED 

TO Till-: PROSPECTIVE BUYER UNDER THIS SECTION.

"THIS SECTION" DEALS "T.TH EXEMPTION NO? REGISTRATION. THEREFORE, TIIIS 

REQUIREMENT MEANS NOTHING UNDER IT11S SECTION. I L'OUU) SUGGEST DELETING THE 

WORDS "THIS SECTTON" AND trsERTTi.G THE CORDS "SECTION 100 OF THIS CHAPTER." 

SECTION M O  }Fat e :;ij: FHI.T. DISCLOSURE.

PARAGRAPH 0 : THIS PARAGRAPH DEALS WITH INFORMATION SUPPLIED T<1 THE

BUYER IF A COMMISSION IS PAID ON THE SALE. 'WHY IS AN OFFERING CIRCULAR 

REQUIRED ONLY WHEN A COMMISSION IS PAID? THE INTENTION OF THE ALASKA SECURITIES 

ACT OF 1959 IS TO PROTECT THE U1JYER. THIS ACT REMOVES WHAT PROTECTIONS THE 

DUTEX ALREADY liAS. IT APPEARS TO ME THAT THE INTENT HERE IS TO PROTECT THE 

SIN,I,HR AT THE EXPENSE OF THE iSUYER.

PARAGRAPH 1): THIS PARAGRAPH DEALS •••ITU "ME LEGEND REQUIRED ON DOCUMENTS

EVIDENCING SECURITIES, AND THE STATEMENT Tit.AT THESE SECURITIES CANNOT EH SOLD 

WITHOUT REGISTRATION UNDER THE ALAS HA SECURITIES ACT P  1959. THE LHOE.NR AND 

.'■'TATLMiCiT APPEAR TO HF. AFTER THE HALE. A RHQUI lUR'EMT SHOULD RE

PLACED ON THE SELLER THAT PE INFORM THE iHAT.:’ PET >R TO THE SALE OF THE
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" • ' CIS ON TPANSFFM! 1 TILL AS WHAT IS RX "T ’"D IN T!!n ’.'AY >” TIME AND

DOLLARS TO REGISTER. A EE: : I 1Y FOR SALE AND/OR TRANSFER.

I HAVE STATED THAT ' Hi. PASSAGE OF THE PROPOSED BILL WOULD OP Eli THE DOOR 

TO INCREASED FRAUDULENT ATT 'V IT IF. S. YOU WILL SAY FRAUD IS NOT LEGAL IN ANY 

FOR!I, THEREFORE, TiiTS STATEMENT IS NOT VALID. IN AN IDEAL SITUATION YOU 

Wv)ULD BE RIGHT. HOWEVER, TNF PEOPLE WHO WOULD PERPETRATE THESE FRAUDS HAVE 

NO IDEALS, AND IT WOULD BE VERY DIFFICULT, IF NOT IMPOSSIBLE, TO APPREHEND 

INDIVIDUALS AFTER THE FACT. THE PLACE TO STOP SUCH FRAUDS IS NOT TO I.ET Til EM 

GF.T STARTED.

IN CUEARING THE MCKOROMND OF TUTS PROPOSED LEGISLATION, IT HAS COME TO 

MY N.! ),’LEDGE THAT ON!’. OF TNF PRIMARY TJKNEFtCIARIES OF THIS LEGISLATION WOULD 

BE REAL ESTATE DEVELOPERS PI THE STATE OF ALASKA. IT HAS BEEN POINTED OUT 

TO !!E THAT CURRENT LAWS AN:) RNGULA'’IONS HAMPER THE tNTRASTATE ACTIVITIES 

INVOLVING REAL ESTATE SYNDICATIONS. I CAN UNDERSTAND AND SYMPATHIZE WITH 

THIS PROBLEM. HOWF.VF.il, I BET. I EVE A MORE DIRECT APPROACH WOULD BE LEGIS­

LATION EXEMPTING TNTRASTATE REAL ESTATE SYNDICATIONS FROM REGISTRATION AS 

NOW EF.OU I R E D , BUT SETTING FORTH STREAMLINED REGISTRATION PROCEDURES THAT 

CAN BE Al) ML'IISTERED UNDER THE \T ASK A SECURITIES ACT OF l‘1r>r>.

FRED X. EOKEM
VIC.; PCCSI DENT I. BRANCH MANAGER 

FOS'i’ER D MARSHALL, I NC.
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CALAIS OFFICE CCN TER 

:i':OI C'' STREET - ANCHORAGE. ALASKA 99503 
PHONE (907)'’77- 1 5 5 3

Honorable Bob Bradley

Chairman House Commerce Committee

Dear Sir:

Re: House Bill

Would you please read into the public hearing record the folLowing comments:

We are in favor of increasing the exemption of offerees from 20 to 35 persons 

without a full registration statement.

We are definitely agninst Provisos B, C, and D. We feel that these provisos 

will cause I lie additional burden of expensive legal and accounting bills that 

the investors will eventually pay.

Our firm has had a great deal of experience in offering smaller investments 

to Alaska residents. It is our opinion that if the red tape is seriously 

increased, as the provisos appear to do, these investments will no longer 

be offered to the small and medium sized Alaskan investors, but will he 

offered, and sold, to large outside companies that can buy without offering 

prospectus fed tape.

We would welcome the chance to testify at an Anchorage hearing. We believe 

that most of the investment opportunities emlnate from Anchorage and to a 

Lesser extent, Fairbanks.

Sincerely yours.

<

Sewel 1. F. Faulkner 

Prosi dent

cc: Miles S. Selilosberg
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W I L L I A M  J  A N D E R S O N  

A v. i S t c u m r i E b  C o m m

DEPARTMENT O F  REGULATORY A GENC IES

D I V I S I O N  O F  S E C U R I T I E S

230 STATE OFF ICE  aU 'LD IN G  • 2 0 1  E. COLFAX AVE 
DENVER.  CO LO RA D O  B02O3 • T E L E P H O N E  UW2.2S07

STATE OF COLOR,'- iO
R I C H A R D  D L A M M  

G o v  z mno  w
March 26. 1975

Bob Bradley, Chairman 
Commerce Commie tee 

I’ouch V

Juneau, Alaska 99311 

Dear Mr. Bradley:

This will acknowledge your correspondence of the 19th.

Interestingly, we had a biLl (IIB 1273, enclosed) containing similar pro­
visions, which died in committee yesterday, on collateral issues, i.e. 

investment adviser regulation. The amendment, strongly supported by the 

Division, did nor contain restrictions lealing with pyramid distributor­

ships since this legislation (also enclosed) was enacted separately in 

1973.

We feel the delineation of the term "security" is proper and Lri order, and 

that it does not actually expand present law or create new jurisprudence, 
but is simply a restatement or codification of existing interpretation and 

judicial decision. This language should help clarify the enforcement pro­

blems, and serve practitioners, administrators, and courts alike in deter­

mining the issues and protecting the public interest. (1 assume you are 

familiar with the Oklahoma securities act revisions in this regard.)

We originally Look in approach, similar to yours, in addressing the'Tion- 
public offering" exemption which has been of particular concern to us in 

the matter of real estate syndications, but it was modified to permit es­

sentially the same type of regulation by rule implementation and encompass 

The Rule 146 transaction, (see page 14-15 of our dtaTt)

Here, again, we strongly concur with the objectives expressed in ydur bill, 

and that more specificity is needed in this area.

With best wishes for .success iri your endeavor.

O '  y  y  ' * /  '

C.
Stanley R e l a y s ,  Soeurwti.es Commissioner 

</ c
l’.S. Also attached is release dated 12-31-74 and commentary (which was pre­

pared prior to revision of our proposed amendment.) dealing with the latter 

subject.



STATE OF COLORADO - DIVISION OF SECURITIES - DEPARTMENT OF REGULATORY AGENCIES 

230 State Office Building Denver C0203

NON-PUBLIC OFFERING EXEMPTION ADMINISTRATIVE OPINION

i.e. PRIVATE PLACEMENTS RELEASE: December 13, 1974

The Division has received numerous requests for interpretive opinions relating to 

proposed "Transactions not involving any public offering" pursuant to Section 125- 

1— 13(2)(j) of the securities act, particularly as it pertains to real estate syndi­

cations (limited partnerships). The problem has been compounded by the adoption of 

Rule 146 by the Securities and Exchange Commission.

Many issuers, sponsors, and attorneys have assumed that if the conditions of that 

rule are met, there is automatic compliance with state requirements for an exemp­

tion from registration. It is to be rioted that the SEC has specifically expressed 

that such rule is not intended to supersede state regulation of local offerings and, 

on the contrary, these are matters of local concern which properly should be rele­

gated and administered under respective state jurisdiction. The fact that an offer­

ing meets the requirements for an exemption under R. 146 is not significant in deter­

mining whether it is exempt from the provisions of the Colorado act.

The criteria used to substantiate the availability of an exemption under sub-section 

(2) (j) are as foI I ows:

(1) Number of offerees-and Number of actual purchasers or subscribers.
(2) Offerees* relationship to issuer and to each other-pre-existing personal 

or business affiliation and financial experience such that they could rea­
sonably be expected to fend for themselves, and not need the protection af­
forded by the registration requirements.

(3) Offerees* knowledge-special information or access to material data concern­
ing issuer, its financial condition, business operations, intended use of 
proceeds, management, etc.

(4) Manner of offering-Size, amount and number of units. Type, nature and scope 
of distribution, and whether Commission, direct or indirect remuneration to
be paid in connection with the offer or sale of the security involved in the
transact ion.

(5) No general advertising for general circulation or public solicitation is to 
be used.

(6) Commitment by offeree that the security is being taken for investment only and 
not for the purpose of resale or distribution.

The "private placement" or limited offering evolved from the "Mom and Pop grocery"

concept (permitting distribution to "friends and relatives*', organizers, promoters 

or incorpators of close corporations)-extended by case law to embody "insiders", pre­

sumably controlling persons and management. Applying this rationality to limited 

partnerships and tax shelters, the very nature of their legal structure manifestly 

precludes this type of investor from meeting those qualifications.

Proponents attempt to establish an exemption on the basis that the investors arc 

"sophisticated" or that the investment is "suitable" for such persons. These are 

standards to be considered with respect to registered distributions-not limited to 

exempt offerings-and do not in ard of themselves substantiate a claim for exemption.



T h e y  are not alluded to in m e  bt aiuce, ru i v, ar pmiosopny oj tne provis ion^7^^ ^^™"" 

/erred to hereinabove.

Am essential factor is the offerees' pre-existing personal or business relationship 

with the offeror, and a reasonable presumption of the capacity to protect their own 

i nterests.

There is also a question of integration, where a series of alIededIy"private place­

ments" is conducted over a period of time, packaged by the same, or an affiliated 

sponsor, and the cumulative distribution exceeds even the allowable numbers test or 

dollar limitation of such a standard, when taken in che aggregate. There is further 

need to resolve the applicability of the licensing requirements for a general partner 

marketing these interests-in most cases, a real estate broker or developer. The per­

tinent statutory language is that a securities "broker-deaIer means any person en­

gaged in the business of effecting transactions in securities " Counsel have

argued that if such activity is merely "incidental" to the operation of a real estate 

agency, and not in the reguIar course of its business, it does nut come within the 

purview of the definition. The Division is unable to find a distinction or implication 

in support of that proposition, particularly when a substantial front-end syndica­

tion or management fee is involved.

Consideration is being given to a proposed statutory amendment to provide a more 

definitive and objective standard for qualifying an exemption for a non-public of­

fering substantially in the following language:

125-1-13(2)(j) Any transaction not involving any public offering" means any 
offering extended to no more than ten (10) persons, which will result in actual 
(purchases by not more than five (5) persons, and involving not in excess of 
fifty thousand ($50,000) total offering amount; and where the seller reasonably 
believes that the securities purchased are taken for investment and rot for the 
purpose of redistribution; and where each offeree, by reason of his knowledge 
about the affairs of the issuer or otherwise, or a pre-existing personal^finan­
cial or business relationship with the offerors or where such ofloree reasonably 
can be presumed to have the capacity to protect his own interests and does not re­
quire the information which would be set forth in a prospectus or offering circular 
in order to make a reasonably informed judgement with respect to such investment; 
no general advertising for general circulation or public solicitation is to be 
used*, arid no commission or other remuneration is paid or given directly or in­
directly (other than to a registered hroker-deaIer) for soliciting any offeree 
or prospective purchaser; provided ttiat notification of claim for exemption as 
to any security or transaction may be filed with the commissioner, in the form 
and content prescribed, who may waive or modify, by rule or order, any of the 
foregoing conditions or qualifications, and eatend the number of offerees, pur­
chasers, or offering amount permitted hereunder. The filing fee for such notifi­
cation or request for exemption shall be twenty five ($25) dollars.

This Order is entered pursuant to the authority of 125-1-18(1) and 12^-1-24(5)

CRS 1963 and deemed necessary and appropriate in the public interest or for the 

protection of investors and consistent with the purposes fairly intended by the 

policy and provisions of the Act, Interested persons may submit written data, 

views, or argurneru regarding such interpretation and opinion.

DIVISION OF SECURITIES



P R O P O S E D  A M E N D M E N T  T O  A P P R A I S E R S  L I C E N S I N G  B I L L

T h e  requirements of section 50 of this chapter do not apply to:

(1) a licensed real estate broker or a licensed real estate salesman 

is exempt from the provisions of this chapter if he appraises real estate in the 

ordinary course of his real estate brokerage business except w h e n  a separate 

fee is paid for it;

(2) the commission m a y  grant to licensed real estate brokers and 

officers of state and federally regulated banks and financial institutions an 

exemption, which must be applied for and r e newed annually, from the pro­

visions of this act to appraise residential properties u p  to and including four 

units and vacant land under conditions promulgated by the commission w h e n  

there is no licensed appraiser maintaining an office within a h u n d r e d  mile 

radius of the property appraised.

(3) a real estate appraiser trainee employed by n licensed real 

estate appraiser.



A  BILL F O R  L I C E N S I N G  R E A L  E S T A T E  A P P R A I S E R S  

(as prepared by Alaska Chapter #158 of the Society 

of Real Estate Appraisers and the Alaska Sub-Chapter 

of the A m erican Institute of Real Estate Appraisers)

N O T E : T h e  S R E A  does not concur in the underlined portion.

For an act entitled: "An Act Providing for the Licensing of Real Estate Appraisers. 

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*Section 1. A S  08 is a m e n d e d  by adding a n e w  chapter to read:

C H A P T E R  89. R E A L  E S T A T E  A P P R A I S E R S  

Sec. 08.89.010. C R E A T I O N  A N D  M E M B E R S H I P  O F  C O M M I S S I O N  .

(a) T h e r e  is created the Real Estate Appraisal Commission consisting

of five m e m b e r s  appointed by the governor. T h e  m e m b e r s  jhall lie qualified, 

licensed real estate appraisers w h o  nave e n gaged in the general practice of 

real estate appraising in the state for not less than five years and w h o  are 

currently engaged in the general practice of real estate appraising in the 

state and w h o  .ire profession.il designated m e m b e r s  ol the American Institute 

of Real Estate Appraisers or the Society of Real Estate Appraisers. However, 

the m e m b e r s  of the first commission are not required to be licensed for the 

first year of their tenure.

(b) A  m e m b e r  ot the commission is appointed for a term of four years 

and until his successor is appointed and qualified, except that the initial 

terms of m e m b e r s  shall be as follows: one m e m b e r  for one year, one m e m b e r  

tor two years, one m e m b e r  for three years and two m e m b e r s  lor four years. 

M e m b e r s  serve at the pleasure of the governor. T h e  governor shall fill a 

vacancy by appointment for the unexpired term.

(c) M e m b e r s  of the commission shall elect a chairman and a vice chair

m a n .

(cl) A  majority of the m e m b e r s  of the commission constitute a q u o r u m  

to do business, but the affirmative vote of three m e m b e r s  is required to re 

voke, suspend or deny a license.

Sec. 08.89.020. P O W E R S  A N D  D U T I E S . T h e  commission shall

(1) meet at least once annually and m o r e  often on the call of the 

chairman or if the chairman is requested to do so by two or mo r e  members;

(2) receive applications for and issue licenses to real estate a p ­

praisers and prepare and grade the examinations provided for in this act.
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"

"An Act r e l a t i n g  to the m o t o r  fuel oil t a x 1 and p r o v i d i n g  for
" an e f f e c t i v e  date.'

C O M M  I T T E E  R E P O R T

H O U S E FIVhiWCE

M r .  S p e a k e r :

T h e  C o m m  i 11 e e  o n

D a t e

Commerce h a s  h a d ME 306
V

u n d e r  c o n s i d e r a t i o n .  A  M a j o r  i t.V. o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  it D O  P A S S

( ) r e c o m m e n d s  it D O  N O T  P A S S

( ) r e c o m m e n d s  it D O  P A S S  W I T H  A T T A C H E D  A M E N D M E N T ( S )

( ) r e c o m m e n d s  it BE  R E P L A C E D  W I T H  CS  F O R _____________________ A N D  T H A T

C S  F O R ___________________________ D O  P A S S

( ) " a n d "  r e c o m m e n d s  it BE R E F E R R E D  T O  T H E  ______________________________________

C O M M I T T E E

( ) r e p o r t s  it b a c k  W I T H O U T  R E C O M M E N D A T I O N  

( ) " o t h e r "

M e m b e r s  s i g n i n g  t h e  M a j o r i t y  r e p o r t :

5 > > / > >

1 J r' * J

t. Ill

M e m b e r s  N O T  c o n c u r r i n g  in the M a j  o r i ty r e p o r t :

________________________________  r e c o m m e n d s :  *,/_) / v

________________________________  r e c o m m e n d s :

_________ ______________  recommends:

recommend s :



M E M O R A N D U M  S t a t e  o f  A l a s k a

02-0018 (REV. OS-73)

t o: s t e r l i n g  G a l l a g h e r  date: M a r c h  11/ 1975
C o m m i s s i o n e r  of R e v e nu e

FILE NO: •?,

TELEPHONE NO:

f r o m : F r e d e r i c k  P. B o e t s c h  subject: i n c r e a s e  in the M o t o r
D e p u t y  C o m m i s s i o n e r  Fue l Ta x
D e p a r t m e n t  of R e ve n ue

A  Bill has b e e n  p r e p a r e d  w h i c h  w o u l d  i n c r ea s e the tax on m o t o r  fuel 
fr o m e ig h t c e n t s  per g a l l o n  to ten c en ts  p e r  gallon. The i n c i d e nc e  
of this tax w i l l  fall up o n  all mo t or  fuel u s er s and c o u l d  c a u s e  the 
p r i c e  of g a s o l i n e  to i n c re a se  at least two cents p er  gallon.

T h i s  t ax  i n c r e a s e  is n e c e s s a r y  in or d er  to d e f r a y  costs of  h i g h w a y  
m a i n t e n a n c e  w h i c h  c u r r e n t l y  ar e far in e x c e s s  of the r e v e n u e s  we 
r e c e i v e  b o t h  f r o m  th is  t ax so ur ce  and the m o t o r  v e h i c l e  l i c e n s i n g  
program. A l t h o u g h  th is  in crease w i l l  not e n t i r e l y  c l o s e  the gap 
b e t w e e n  the r e v e n u e s  and h i g h w a y  m a i n t e n a n c e  e x p e n d i t u r e s  it wi ll  
b r i n g  us c l o s e r  by the a m o u n t  in d i ca t ed  below.

As  a side note, I m i g h t  p o i n t  o ut  that a p r o p o sa l has b e e n  i n tr od u c e d  
by  P r e s i d e n t  Fo r d  th at  w o u l d  call ror a s h i f t i n g  of h i g h w a y  tax es 
fr om  the federal to the state level w h e r e b y  e a c h  one cent in c re a se  
in State M o t o r  Fuel T a x  w o u l d  r e su l t in a c o r r e s p o n d i n g  d e c r e a s e  
in federa l fuel taxes in that state. If this l e g i s l a t i o n  p a ss es  
then, of course, the im pa ct  of our Bill w i l l  be zero on the co st  
of g a s o l i n e  to the motori st . However, at  this stage that is s o m e­
wh a t  sp eculative.

The p r o j e c t e d  i n c r e a s e s  in r e v e n u e s  fro m this Bi ll  b e t w e e n  FY  76 
and FY 80 are as follows:

P r o j e c t e d  I n c r e as e s in R e v en u es  
($000 Omitted)

F Y  76 F Y  77 F Y  78 FY 7 9 FY  80

4368.6 5591 .7  6262.7 7023.1 7865.9

We a n t i c i p a t e  no i n c r e a s e  co st  of a d m i n i s t r a t i o n  as a r e s u l t  of 
th i s Bill.

F P B :lw



STATE MOTOR FUEL TAX KATES 

SEPTEMBER 1974 

(C per gallon)

STATE GAS0I.TNF. DTESEL LIQUID PETROLEU

Alabama 7 8 7

Alaska 8 8 No Tax

Arizona 8 8 8

Arkansas 8.5 9.5 8.5

Cali fornia 7 7 6

Colorado
7/ 7 7

Connecticut 10 10 10

Delaware 9 9 9

Florida 8 8 8

Georgia 7.5 7.5 7.5

Hawaii 8 to 10* 8 to 10* 8 to 10*

Idaho 8.5 8.5 8.5

Illinois 7.5 7.5 7.5

Ind j ana 8 8 8

Iowa 7 8 7

Kansas 7 8 5

Kentucky 9 9 9

Louis.ma 8 8 8

Maine 9 9 9

Maryland 9 9 9

Massachusetts 7.5 7.5 7.5

Michigan 9 9 0

Minnesota 7 7 7

Mississippi 8 10 8

Mi ssoti ri 7 7 7

Montana 7 9 7

Nebraska 8.5 8.5 8.5

Nevada 6 6 6

New llampshi re 9 o 9

New Jersey 8 8 A

New Mexico 7 7 7

New York 8 10 8

North Carolina 9 9 9

North Dakota 7 7 7

Ohio 7 7 7

Oklahoma 6.58 6.58 6.58

Oregon 7 7 7

1’entisyl van id 9 9 9

Rhode Island 8 8 8

South Carolina 8 8 8

South Dakota 7 7 6

Tcnnesee 7 8 7

Texas 5 6.5 5

Utah 7 7 7

Vo rmon t: 9 No tax No tax

V i. rgi n i a 9 9 9

Nashi ugton 9 9 9

WesL Virginia 8.5 8.5 8.5

Wi sconsin 7 7 7

W y o m 'ng 7 7 iVvV

Washington D. C. 8 8 8

■''•Including county gasoline taxes, combined rains range from 8c to 10c 
*•'Month]y mileage fee or ton-nileago fees.

SOURCE OF STATISTICS: Prentice Vail All States

Tax Service



SUMMARY 0* PRECEDING TABLE OF GASOLINE TAX HATES

AS OF SEPTEMr.EK 1 . 1974

TAX RATE PER GALLON' NO. OF STATES

5.0 C 1
6.0 C 1
6.5S C 1
7.0 C 17
7.5 C 3
8.0 C 11
8.5 A

V 4
9.0 C 11

10.0 c 2

51

GENERAL INFORMATION

23 States have lower motor fuel tax rates thou does Alaska 

10 States have the name motor fuel tax rate as does Alaska 

17 States have higher motor fuel tax rates than docs Alaska
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S t a t e  o f  A l a s k a

TO: S t e r l i n g  G a l l a g h e r
C o m m i s s i o n e r  o f  R e v e n u e

date. M a r c h  11, 1975

FILE NO:

TELEPHONE NO:

fr o m : F r e d e r i c k  P. B o e t s c h  
D e p u t y  C o m m i s s i o n e r  
D e p a r t m e n t  o f  R e v e n u e

subject: i n c r e a s e  in the M o t o r  
F u e l  T a x

A  B i l l  h a s  b e e n  p r e p a r e d  w h i c h  w o u l d  i n c r e a s e  th e tax on m o t o r  fu e l 
f r o m  e i g h t  c e n t s  p e r  g a l l o n  t o  ten c e n t s  p e r  gallon. T h e  i n c i d e n c e  
of  t h i s  tax w i l l  fall upo n all m o t o r  fuel u s e r s  and c o u l d  c a u s e  th e  
p r i c e  o f  g a s o l i n e  to i n c r e a s e  at leas t two c e n t s  per gallon.

T h i s  t a x  i n c r e a s e  is n e c e s s a r y  in o r d e r  to d e f r a y  c o st s  of  h i g h w a y  
m a i n t e n a n c e  w h i c h  c u r r e n t l y  a r e  far in e x c e s s  o f  the r e v e n u e s  w e  
r e c e i v e  b o t h  f r o m  th i s t a x  s o u r c e  and the m o t o r  v e h i c l e  l i c e n s i n g  
p r o g r a m .  A l t h o u g h  t h i s  .increase will n o t  e n t i r e l y  c l o s e  the g a p  
b e t w e e n  :he r e v e n u e s  a n d  h i g h w a y  m a i n t e n a n c e  e x p e n d i t u r e s  it w i l l  
b r i n g  us  c l o s e r  b y  t h e  a m o u n t  i n d i c a t e d  below.

A s  a s i d e  no te, I m i g h t  p o i n t  o u t  th a t  a p r o p o s a l  has b e e n  i n t r o d u c e d  
by  P r e s i d e n t  F o r d  th a t w o u l d  ca l l  for a s h i f t i n g  of h i g h w a y  t a x e s  
f r o m  the f e d e r a l  to the s ta te  level w h e r e b y  e a c h  one c e n t  i n c r e a s e  
in S t a t e  M o t o r  F u e l  T a x  w o u l d  r e s ul t  in a c o r r e s p o n d i n g  d e c r e a s e  
in f e d e r a l  f u el  t a x e s  in t h a t  state. If t h i s  l e g i s l a t i o n  p a s s e s  
then, o f  c o u r s e ,  the i m p a c t  o f  our Bil l w i l l  be ze ro  on the c o s t  
of  g a s o l i n e  to th e m o t o r i s t .  However , a t  this st age that is some*' 
w h a t  s p e c u l a t i v e .

T h e  p r o j e c t e d  i n c r e a s e s  in r e v e n u e s  fr om th i s  B i l l  b e t w e e n  FY 76 
a n d  F Y  80 a r e  as  follows:

• * P r o j e c t e d  I n c r e a s e s  in R e v e n u e s
($000 Omitted)

F Y  76 F Y  77 FY  78 FY  79 F Y 80

4 3 6 8 . 6  5 5 91 . 7 6262.7 7023.1 7 865.9

W e  a n t i c i p a t e  n o  i n c r e a s e  c o s t  of a d m i n i s t r a t i o n  as a r e s u l t  o f  
t h i s  Bill.

F P B :lw



STATE MOTOR FUEL TAX RATES 

SEPTEMBER 1974 

(C per gallon)

ATE GASOLINE DIESEL LIQUID p -.TROT,lit;

•  ~^^..labama 7 8 7

Alaska 8 8 No Tax

Arizona 8 8 8

Arkansas 8.5 9.5 8.5

California 7 7 6

Colorado 7 7 7

Connecticut 10 10 10

Delaware 9 9 9

Florida 8 8 8

Georgia 7.5 7.5 7.5

llawa j i 8 to 10* 8 to 10* 8 to 10*

Idaho 8.5 8.5 8.5

11linoLfl 7.5 7.5 7.5

Ind i ana 8 R 8

I owa 7 8 7

Kansas 7 8 5

Kentucky 9 9 9

Loui sana 8 8 8

Ma ine 9 9 9

Maryland 9 9 9

Mnssnchusot 1 s 7.5 7.5 7.5

Michigan 9 9 9

Minn«soia 7 7 7

^^Misoi.ssi pp i 
H i :  i

Montana

8

7
7

10

7

9

8

7

Nebraska 8.5 8.5 8.5

Nevada 6 () 6

New llaiiipslii re 9 9 9

New .Jersey 8 8 4

New Mcx i co 7 7 7

New York 8 10 8

North Carolina 9 9 9

North DakoLn 7 7 7

Oh (o 7 7 7

Ok 1 ahoitta 6,58 6.58 6 .58

Oregon 7 7 7

l’ennsy 1 van i a 9 <) 9

Rhode inland 8 8 8

Sou t li Ca ro 1 i na 8 8 8

South Dakota 7 7 6

Tennosee 7 8 7

Texas 5 6.5 5

Utah 7 7 7

Vermont. 9 No tax No tax

Vi rgin i a 9 9 9

Wash i up,ton 9 9 9

West Virp.inia H , 5 8.5 8.5

W i scons i n 

Kyomi h r

7

7

7

7

7

Washington I). C. 8 8 8*Inc hiding county im* taxes, con-.Miied rates range from 80 to 1 0 o**Mont lily mileage foe or Lon-mileage loea ,
SOURCE OF STA'I I.;: TICS: Prentice Pall All States

Tax Service



suf-iarv of preceding tar.le of gasoline tax ray -s 

a:, of septiviser j , 1974

TAX RATE PER GALLON NO. (V’ STATES

5.0 C I
6.0 C 1
6.58 C 1
7.0 c 17
7.5 c 3
8.0 c 11
8.5 c 4
9.0 c 11

10.0 c ?

51

GENERAL INFORMATION

# 23 Sinter, have lower motor fuel toy. rales 111;> 
10 Sinter; hove the same motor fuel tax rate a 

17 State:, have higher motor fuel tax rates ill

d <i e A  1;) S1 

does Alasl 

ji does Ala;

;i
0
1 n





"An Act d i s a l l o w i n g  c e r t a i n  c r e d i t s  u n d e r  t h e  A la sk a  n e t
income t a x ;  and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . '

C O M M  I T T E E  R E P O R T

3/1C/75 H O U S E FI NA N C E

M r .  S p e a k e r : D a t e

T h e  C o m m  i t t e e  o n Comm er ce h a s  h a d H8 ?07

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  C o m m i t t e e  

( ) r e c o m m e n d s  it D O  P A S S

( ) r e c o m m e n d s  it D O  N O T  P A S S

( ) r e c o m m e n d s  it D O  P A S S  W I T H  A T T A C H E D  A M  E N DM  E N T ( S )

( ) r e c o m m e n d s  it BE  R E P L A C E D  W I T H  CS  F O R ___________________ A N D  T H A T

C S  F O R ___________________________ D O  P A S S

( ) " a n d "  r e c o m m e n d s  it BE R E F E R R E D  T O  T H E  __________________________________

C O M M I T T E E

( ) r e p o r t s  it b a c k  W I T H O U T  R E C O M M E N D A T I O N  

( ) "other"

M e m b e r s  s i g n i n g  t h e  M a j o r  i t y r e p o r t :

y  , _______________________

' / J
- 7

 :_________

M e m b e r s  N O T  c o n c u r r i n g  in t h e  M a j o r i t y r e p o r t :

 * r e c o m m e n d s :  y-

r/ /
________________  ,   r e c o m m e n d s :

_____________________________  r e c o m m e n d s :

______________________________  r e c o m m e n d s :

r e r o m m e n d s :

/  V
j
i ////
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D E P A R T M E N T  O F  R E V E N U E

April 3, 1975

/

The Ho no r ab l e Bob Bradley 
Cha irman
House Co m me r ce  Co mm it tee 
A la s ka  State L e gislatu re  
P ou ch  V
Juneau, A l a s k a  99811

Dear Mr. Bradley:

re House Bill No. 307

/* * 
*

\

j  t

i :

r_

House Bill No. 307, an Act d i s a l l o w i n g  certain credits under the 
A laska net income tax was introduced on March  18, 1975 and was 
ref erred to the House Co mm erce and Fina nc e Committees.

For the co n si d er a ti on  of the House Co m me r c e  Committee, I am 
e nc l os in g  a copy of a m e m o r a n d u m  dated April 2, 1975 from Fr ed er ic k 
P. Boetsch, Dep ut y C om mi s s i o n e r  of the Depa rt m e nt  of Revenue 
c on c er n i n g  the needs for the pro posed remedial legislation.

If y ou have any q ue s ti on s on the mater ia l submitted, please call 
the w r i t e r  at 465-2397 and I will contact Mr. Boetsch for further 
ma t er i al  or testimony.

Ve ry  truly yours,

R. D. Stevenson 
Special As sistant

RDS:rl

cc The Ho no rable Hugh Malone
Chairman, House Finance Co m mi tt ee

Fr ed er ic k P. Boetsch 
De pu t y C o mm issi on er  
De par t me n t of Revenue
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TO: | R. D. Stevenson

Special Assistant

d a t e  s April 2, 1975

trom: Frederick P. Boetsch, C.P.A. / I f o  subject* House Bill 307

Deputy Commissioner, Taxation

House Bill 307 is a housekeeping measure designed to eliminate from the 

Alaska Net Income Tax Act those references to credits provided at the 

Federal level through the Internal Revenue Code which do not have any 

applicability at State level or which duplicate other provisions at the 
State level.

The first credit eliminated is a credit on interest earned on certain U. S. 

Government obligations. This credit is provided by the Federal government 

since the Federal Government docs tax interest earned on its own securities.
The State, however, is prohibited by Federal law from taxing that interest, 
hence it does not make sense to allow a credit in our statute.

The second credit eliminated is a credit allowed by the Federal government 

for Federal taxes paid on gasoline which is then used for off-highway 

purposes. For the sake of administrative convenience the Federal system 

allows a claim for such refund to he made on the income tax return and the 
credit applied against income tax liability. Obviously, the State is not 

interested in refunding Federal gasoline taxes, We have a different procedure 
by which we. refund State gasoline taxes paid for gasoline which is used for 

off-highway purposes. Tins provision would eliminate an unnecessary, 

irrelevant and possibly costly provision in the Federal, code which is presently 
adopted by Alaska through our piggy-back mechanism.

The credit for political contributions allowed by the Federal system In 

Internal Revenue Code Section A 1 Is a duplication of the lull $'>(.) credit against 
Alaska taxes provided by AS A3.20.010 (c) (10) The elimination of this credit 
is also included in House Bill 212. Since these hills wore drafted Independent­

ly, however, it was Included in this miscellaneous clean-up hill as it 

obviously is a duplication and does not make sense, when applied at the Slate 
level.

We do not: have any estimates on I he effect of these hills on the State Treasury 
since the information is not included in our data base. We are developing 
statistics on the political campaign contributions credit as allowed under 

AS A3.20.010 (c) (10), hut will not have that information available until later 

this year since this is the first year in which the credit applies. The 

Treasury effect: of this provision would he- a $ A . 00 for every $50.00 contribution.

There are. no administrative problems connected with this bill.

Fl’B: eh

«
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