


13. The following Permit Fee Schedule is proposed:

RESIDENT NON-RESIDENT

SEINE $130.00 $300.00

GILLHET 75.00 150.00

TROLL 75.00 150.00

SPORT-COMMERCIAL 25.00 50.00

lL. Advantages of a Gradual Attrition Program:

a. The people who leave the fishery do so voluntarily without suing the State 

or having financial hardship forced upon them by the State.

b. The fishermen have an opportunity to sell their Investment in an active 

market which is not depressed by a large quantity of excess vessels and 

equipment.

c. The support of more fishermen is available to increase the salmon runs 

through an aggressive salmon propagation program.

1$. Reasons why Natural Attrition will occur up to (26t per year) (13)f after 1/2

permits re-issued).

a. Ago. Most fishermen probably are within ages 30 to 60 years with an

expectancy of a maximum of 30 years as a permit holder. Each year 2% of

the fishermen will leave the fishery for reasons of age.

b. Accidents and poor health.

c. Fishing is a "way of life" as much as a lucrative profession. Borne people 

will become disillusioned by the severity of the life.

d. Some fishermen have short range goals in mind, such as a college education 

or a quick stake to invest in another livelihood.

e. Many residents of Alaska are transients. Some of these vlll initially 

qualify for permits but will move away because they or their families 

would rather live elsewhere.

f. Other part-timers will advance in their primary profession and vlll not be

able to spare the time for fishing.

g. Some will give up fishing because they vlll not Improve fast enough to 

Justify their continued efforts.

h. Because the salmon fishery has poor years as well as banner years, some
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fishermen vill give up end sell out after a poor year.

1. Son* vill meet hardship such as vessels heing lost by storms, groundings or 

overloadings and vill be unable to recover.

J . Other reasons not listed.

16. Page 5 of the Governor's letter of January 10, 1973 shovs a table of optimum

units of gear or permit quotas and*total of approximately 9000 (8917) gear units —

issued in 1971. A  12% per year gradual attrition rate could reduce the fishery to

66t of its present level in four years. It vould reduce the critical areas by 50t

in six years. By this time the runs should have recovered sufficiently by natural 

escapement and fishermen funded salmon propagation programs to support gear permits 

equal to at least 15% of the 1971 level.

17. Induced attrition may be accomplished as follovs:
«

a. The State may make some fishermen "an offer vhlch they cannot refuse". $$$

This buy back program vill be financed vith revenue from permit fees and the 

sale by sealed bid of entry permits. The permit fee shall be increased by 100£ 

if necessary. It is estimated that $2,UoOtOOO.OO vould be generated annually 
for this program and vould retire about 3% of the Ret Gear £ $10,000.00

each per year or 6% 8 $5,000.00 per year.

b. The amount of gear vhich each permit holder is allowed to fish may be

reduced in critical areas to maintain a sustained yield.

c. The amount of time fishermen may fish a type of gear may be reduced in

critical areas to maintain a sustained yield.

An aggroaslve salmon propagation program financed by a bond issue and retired by

annual report shall be issued by the Department of Fish and Game Including the amount 

of funds collects!, funds expended the proviouc season, planned expenditures for the 

next year, results of the program to date and future objectives. The annual revenue 

for this program is estimated at approximately $500,000.00. This salmon progagatlon 

program is considered to be essential to the legality and constitutionality of the 

Limited Entry Program because it proves good faith on the part of the State and the 

fishermen vho are protected by the program to work toward improving the fishery. A 

larger catch vould directly lead to an increase in the permit q<iota and thereby opening

t z
a,raw fish tax shall be started simultaneously vith the Limited Entry Program. An



the fishery by requiring the issuance of aore permits. A  larger catch and the issuance 

of more permits vould also generate an increase in revenue to invest in salmon 

propagation to further develop the fishery.

19. A positi-'. approach toward improving the fishery vould be supported by both sport 

and commercial fishermen as veil as the rest of the State because it vould generate 

more tax revenue and business for fishery related industries such os suppliers, vessel 

repair facilities and tourism. A positive provision for salmon propagation vould greatly 

improve the attractiveness of a Limited Entry Program to all concerned.



February 21 1973 
S t a tr.ement by J . . S . .Gf*ue

POSIT ION OF T H E ASSOC I ATI UN’ OF P A C I F IC r.TSH P-tTES CN S . TCP. 39

The Association of Pacific Fisheries membership consists of salmon 

processors who purchase and process some 90's of the salmon harvested in 

Alaskan waters. These companies have a tremendous investment in processing 

plants, repair facilities, tenders, vessels, supplies, and accounts r e­

ceivable which are vital to the catching and processing of salmon in 

Alaska. To our knowledge no authoritative estimate of the investment 

of Association members in Alaska has been compiled but it is safe to say 

it runs to hundred of millions of dollars, lie are currently in the 

process of compiling authoritative daca on this matter.

Therefore, the Association is vitally concerned with any legislation 

w h i c h  wo u l d  substantially affect the basic, established economics of the 

salmon fishing and processing industries in Alaska and the investments of 

our m e m b e r s .

We will not argue the point that in certain fishing areas with some 

types of gear there are at times more units of gear registered and fishing 

than are necessary to harvest the run with optimum economic or managerial 

efficiency. This situation, however, varies markedly from year to year and 

area to area, and to merely define the extent of the problem becomes 

tremendously complex as evidenced by tho magnitude of the report of the 

Governor's Study Group on Limited Entry, which we have not had the 

opportunity to analyze in detail (since it has not been made available 

to u s ) , but which describes itself as "just a beginning of the analysis 

that will be required to put a limited entry program to work".

As evidenced by past attempts at legislation and regulation to deal 

with the problem of limiting entry and reducing tho number of participants
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i:: he salmon fisheries, any single piece of legislation raises a large

number of questions and problems v:hieh are very complex and which arc not 

clearly dealt with in tho legislation. Senate Bill No. 39 is no exception 

in this regard. . While the bill raises many complex issues which we have 

been unable at this point to fully evaluate, we would like to comment on 

some of the general areas of the bill which appear to be problem areas:

1. The bill makes no provision for compensation of fishermen, 

vessels and gear which are initially eliminated from the fisheries 

by the Commission's action and makes no provision for compensation 

for vessels and other investments which may be eliminated by later 

actions of the Commission. To put the natter into perspective 

the following purely hypothetical example might be used:

a. If the level of gear in Alaska were reduced from the 

1971 levels registered, to the optimum units required, as set 

forth in Governor Egan's letter of transmittal for S.B. No. 39, 

there v/ould be 519 purse seine, 2327 drift gillncts and 1306 

sot gillnet units eliminated from the fisheries.

b. If the average value of those vessels and gear were:

$40,000 for purse seines; $15,000 for drift nets; and $3,000 

for set nets, the value eliminated would be $20,<1GO,000

of purse seine vessels and gear; $34,905,000 of drift net gear 

and vessels; and $3,910,000 of set not gear, for a total 

elimination of $59,583,000 from the salmon fisheries of Alaska 

and rendered virtually worthless by tho initial action of the 

Commission.

c. The above example does not include the value of troll, beach 

seine, etc., gear which could bo eliminated. We do not pretend
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to say that this would be the result of enactment of S.n. No. 39 

or that the values assigned are accurate, but we do say that it 

presents a multi-million dollar problem which is not given c o n­

sideration for reasonable compensation for the investments of 

those eliminated from the fisheries by the actions of the 

Commission

2. Salmon processors own a significant number of fishing vessels, 

but more importantly because of the nature of the industry they 

provide financing to independent fishermen for boats, gear, operating 

capital, supplies, etc., to enable fishermen to participate in the 

fisheries when they cannot find other means of financing. Such 

financial arrangements to fishermen are not limited to processors 

but involve banks, -suppliers of all types from marine supply houses 

to the local grocery store, .insurance brokers, repair yards and the 

whole range of commercial activity.

The point is that regardless of who has a financial stake in 

an Alaskan commercial fisherman, his investment is placed in jeopardy 

by the passage of S.B. No. 39 in its present form unless the person 

in w h o m  ho lias an investment is tho recipient of an entry permit by 

action of the Commission. It makes little difference if the investment 

is secured by a mortgage on a vessel and/or gear, the collateral 

wo u l d  be rendered worthless unless the fiishorman were given an entry 

permit. S.B. No. 39 fails to take into account the protection of the 

interests cf legitimate and necessary investors in fishermen and their 

operations, and we advise that this is another multi-million dollar 

problem.
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3. Tho fisheries industries of Alaska cannot exist and generate 

substantial revenues for Alaskans and the State of Alaska w i t h o u t  tho 

principal processing facilities being located in Alaska# employing 

Alaskans and making a basic contribution to the economy of Alaska.

The members of the Association of Pacific Fisheries and other 

processors fill this function by m a i ntaining processing capacity 

in Alaska sufficient, and often in excess, of that required to 

process the salmon harvest. As mentioned earlier, these processors 

have tremendous investments in Alaskan facilities. These investments 

are difficult to justify except on the basis of maintaining them 

to bo able to process on a profitable basis what can be reasonably 

expected to be harvested from the fisheries over the time periods 

of cyclic abundance, and shortage from the resources.

The risk involved in maintaining these facilities is seldom 

appreciated or understood by n o n - p r o c e s s o r s . Nor are the economic 

and political facts of life necessary to maintain this investment 

often popular in Alaska, however, we submit that few can argue 

that Alaska is not bettor off in hav i n g  a strong processing capacity 

located in Alaska than to be with o u t  this resident processing capacity. 

Yet the interests of the processing industry arc not represented at all

in S.B. No. 39. There follow a few of the facts which need be c o n­

sidered in any program to limit entry into Alaska'a salmon fisheries:

a. There exists in Alaska a surplus of processing capacity 

to handle the "average" salmon run of recent years but capable

of handling a maximum reasonable expectation of catch.

b. This capacity is maintained at a very high risk and cost to 

the processors but we submit it is in the best interests of Alaska

that it be maintained.
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c. Each processing operation is based on an availability of 

fish w h i c h  will on the average provide it with supplies of 

raw fish which will allow it to process a level of production 

which will realize a profit to its owners.

In order to maintain a processing facility each processor 

must be able to convince himself that he has sufficient supplies 

of raw fish to justify his operation and which will allow h i m  to 

recover the costs which he has invested in pre-season commitments 

which are not recoverable unless he obtains a supply of raw fish

which is in proportion to his capacity and in relation to the

similar circumstances of his competition.

d. Such a "relative position" between processors has evolved 

through competition among these processors wh i c h  is constantly 

changing. The processor who loses production to his competitor 

must recover it, reduce his investment, or not survive in the 

b u s i n e s s .

The point of all this is that in order to retain needed processing 

facilities in Alaska, processors must have some assurance that their 

operations w i l l  not be arbitrarily stripped of raw fish supplies due to

the inability of one company's fishermen to obtain entry permits while

his competitor maintains or increases his availability of fish supplies 

The factor of "relative position" is not considered in S.B. No. 39 

and wc contend it is of vital importance to maintaining adequate pro­

cessing capacity in Alaska's salmon industries and that the economic 

facts of life of the processing industry must be recognized in any 

piece of legislation being considered by the Legislature in order for 

a w o r k a b l e  program to be developed.



4. No consideration has yet been given to the effect that the 

passage of S.B. No. 39 will have on the investment of the processing 

industry in plants, tenders and a complex of other facilities. We 

urge that these matters be given consideration before legislation 

is enacted. We are compiling the basic information necessary to 

the evaluation of processors' investments and will be pleased to 

to work with the State .in analysis of this additional muLti-million 

dollar program.

5. There are a large number of other factors left unanswered by

S.B. No. 39 which are beyond the possibility of detailed discussion 

here but are worthy of mention as problem areas:

a. The economic and social impact of creating an exclusive 

group of en t r y  permitees with a free market to charge "what the 

traffic will bear" for permits is not well understood but deserves 

greater consideration. Numerous examples of problems arising from 

such systems can be cited and should be examined before such a

course of action .is adopted by Alaska.

b. The Commission proposed by S.B. No. 39 has such broad 

discretionary powers that no fisherman, processor, investor, etc., 

can determine how his fortunes might be affected by the passage, of

the bill or the actions of the Commission.

c. Creation of a three-man Commission at this point in time, eve 

w i t h  a large staff provision, to cope with the tremendous c o m­

plexities of limited entry and expect them to produce equitable 

solutions could produce more problems than it will solve.
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d. There are other detailed questions raised by S.B. No. 39

which need clarification but which are too numerous to mention

here but which will undoubtedly be part of public discussion 

of the measure.

6. The Association of Pacific Fishries summarizes its position

as follows:

a. We do not believe S.B. No. 39 provides reasonable solutions

to many of the problems associated with the formulation of a

limited entry program in Alaska'a salmon fisheries which will 

achieve optimum levels of fishing and processing capacity in 

the best interests of Alaska.

b. The general approach suggested in S.B. No. 39 probably 

advances toward a system of limiting entry on a more objective 

basis than has been proposed before in Alaska. Yet we believe 

that this problem is so complex that it requires additional 

concerted efforts by all parties concerned in order for a 

viable, reasonable and equitable program to be developed 

before legislation is enacted.

c. The Association recognizes that the p r o blem exists and 

that it needs greater effort to bring to resolution. We have 

active plans to analyze and document the facts associated v/ith 

limitation of entry in our segment of the industry in the 

context of the general framework and concept of S.B. No. 39.

We will welc o m e  the opportunity to work with the Legislature, 

the Stale Administration, fishermen's groups and any other 

interested parties in order to gather tho basic facts and form 

the framework for a workable system.
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In other words, wo recor.moud that Liu; work of tho Governor's Study 

Group be carried further toward completion bolore legislation is enacted, 

V.’c note that the work of this group to date presents a good starting point 

prepared from State government statistics by State government people. 

However, we believe that fishermen, processors and other interested . 

parties should have an opportunity to develop and present essential 

information for incorporation into a framework of lav; which will provide 

the greatest opportunity for Alaska'a fisheries to provide the greatest 

benefits to all of the necessary factors which are involved.
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ENTRY REGULATIONS IN THE FISHERIES 
OF ^OUTH AFRICA, JAFAii ANJ CA..ADA

Walter 3. Farker 
3724 Campbell Airstrip Road 

Anchorare, Alaska 99504

As Alaska approaches implementation of some form of 

limited entry program to its fisheries, a brief survey of 

how limited entry has worked in other fisheries may prove 

instructive. Unfortunately, the literature on the subject 

is brief with only the Japanese system receivin'-: any ex­

tensive documentation as yet. The South African limited 

entry system has operated Ionf enou rh so that definite trends 

have been established but little has been written about it,
i4

The Canadian efforts to rerulate salmon on their West Coast 

and lobster in the v-ast are slill too now to define definite
i

trends, but some rudimentary observations have been nadc.

The not effect of all limited entry programs lias been to 

reduce the number of boats in a fleet while incroasin their 

size and fishin,r capability, This has made it necessary to 

ra/'uAate hold capacity and equipment efficiency in some cases 

in order to maintain a previously established level of employ­

ment in the fishery,

there has been a drastic increase in the ownership of 

boats by factories in the South African situation, with factor 

ownership increasing from 33 percent of the fleet in 1955 to 

70 percent in I ?*'(), Thin trend lias been accompanied by a r e­

duction in employment in the limited entry fisheries, ( Jerten 

bad,, 1973)



' L i m i t e d  E n t r y  - Page 2

A s  J a p a n e s e  fisheries  in this c e n t u r y  have evolved from 

c o a s t a l  to off-shore to deep-sea, the r e g u l a t o r y  p r o c e s s  and 

limited entr y prorra^ have evolved w i t h  them, T o n n a g e  s u p p l e­

men t s  have b e e n  regarded  as i n s u r i n g  c o m p e t i t i o n  a m o n g  e n t r e­

pre neurs and e n c o u r a - i n t  techno l o g i c a l  advancement. This has 

also led to l a r g e r  and more e x p e ns ive vessels and thus m a d e it 

i n c r e a s i n g l y  more d i f f i c u l t  to tain t h e f inancial b a c k i n g  to 

enter a fishery. Thi s d o es not a p p l y  to those c o a s t a l  fish- 

e ries w h e r e  fishing r i g h t s  exist and w hre h a r v e s t  c a n_be 

u n d e r t a k e n  w i t h  i n e x p e n s i v e  boats and equipment.

The f i s h i n '  rights are the prime means of p r o t e c t i n g  

l<$cal f i s h e r m e n  from the incursions of outside capital. The 

system of fisher m e n ' s  a s s o c i a t i o n s  and c o o p e r a t i v e s  has be en 

a vital e l e m e n t  in the succes sful i m p l e m e n t a t i o n  of limited 

e ntry programs in the coastal fisheries. (herrincton, 1972 )
W h e r e  the control of pressure on the fishery is tied to 

the n u m b e r  of boats, it has been n e c e s sary to set r e g  

u l a t i o n s  on vear and size to p r e v e n t  o v e r - f i s h i n g  and to main- 

tain e q u i t y  a m o n m  the participants in the fishery. Setting" 

vessel size limits i n e v i t a b l y  r e s t r i c t s  e f f i c i e n c y  or causes 

d a n g e r o u s  situat i o n s  as owners enlarge fish holds beyond the 

b o a t  c a p a c i t y  or overload it with equipment. T o n n a g e  s u p p l e­

men t  systems  w h i c h  control the size o„ the fleet tonnage but 

a llow s i ndiv i d u a l  boats to a d j u s t  sizes to take a d v a n t a g e  of 

a d v a n c e s  in fishing techn o l o g y  have proven effective in both 

J a p a n e s e  and South A f r i c a n  systems, (Asada, 1973* Jertenbach, 

1973)



In  all limited e ntry fisheries, the e f f e c t  of the limits

has be en to increa se p r o f i t s  to license h o l d e r s  e i t h e r  in the

form of catch increase or an incre ase in value of the boat,
*

In the J a p a n e s e  f i s h e r i e s  experience, c o n s i d e r a t i o n  of license 

fees as a m eans of c o n t r o l l i n g  excessive profits has received 

some scrutiny. A n  e q u i t a b l e  l e v y i n g  of fees c a n  insure  equity 

a m o n g  d i f f e r e n t  f i s h e r i e s  and h e l p  insure that the limited 

entry system i t sel f d o e s  not unduly r e s t r i c t  one s e g m e n t  of the 

fi s h i n g  i n d ustry w h i l e  e n a b l i n g  a n other s e g m e n t  to garner 

p r o f i t s  in excess of those inhere nt in the fishery.

S u g g e s t i o n s  have b e e n  made for both the J a p a n e s e  system 

(A,sada, 1973) and the C a n a d i a n  (Sinclair, 19^0)« that a bid system 

should be i mplemented  as the most rational means of s e tting 

the fee p e r m i t  price, unce  issued under the bid s y s t e m , the 

l i c e nses wou ld be t r a n s f e r a b l e  a m o n g  fishermen, 'though this 

system would permit n ew entrants at every bid period, it was 

felt that those in the f i s h e r y  usually would be in a favorable 

financial position.

In South Africa, w h e r e  fees are fixed at a f a i r l y  high 

level, the first r e c e s s i o n  in the pilchard f i s hery caused 

a massive r e v i s i o n  of licenses from the hands of individual  

owners to the p r o c e s s i n g  plants. It is likely that under any 

bid system p r ocessors could c o n trol the process to a large 

d e g r e e  unless bidders w e r e  U n i t e d  to c e r t a i n  groups and 

individuals.

Of the three n a t i o n s  compared, the Japa n e s e  s ys tem 

with its c o mp lex system of r e g u l a t i o n s  at every level and 

its larre n u mbers  of c o o p e r a t i v e s  is probably  too d i f f e r e n t
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from A l a s k a n  f i s h er ies to make any p a r t i c u l a r  comparisons.

A t  least, none were a p p a r e n t  in the literature  that was 

r e v i e w e d  d u r i n g  this study.

The South A f r i c a n  fishery, on the other hand, follows 

the same -~eneral economic p a t ter n as A l a s k a n  fish eries and 

the effect of limited e n t r y  in that area m i g h t  w e l l  f o l l o w  

on in A l a s k a  unless steps w e r e  taken to i n h ibit any of the 

S o u t h  A f r i c a n  r e s ults that were consi d e r e d  undesi r a b l e  for 

Alaska,

The British C o l u m b i a n  salmon f i sh ery c e r t a i n l y  offers 

m a n y  p a r a l l e l s  tc the A l a s k a n  fishery, but as stated before, 

limited entry has not b e e n  in eifect Io n* enou h to d i s c e r n  

m ^ o r  Ion-?; range trends. There  is a fear that the license 

l i m i t a t i o n s  on "essels is w o r k i n g  to i n c r e a s i n g  c o m p a n y  

d o m i n a t i o n  of the fin).in fleets, it owe er, ,

In summary, there is little do ubt that li litcd entry 

programs *:al:e entry into a fishery more d i f f i c u l t  financially. 

Thus, t’nosc c o n t r o l l i n  ■ l a r t o  a ggrav a t e s  of capital can soon 

o w n  the T c a t e r  part of the f i s h i n g  fleet if no i n s t i t u t i o n a l  

b a r r i e r s  are erected to such develop'tent,

It is also a p p a r e n t  that r e s t r i c t i o n  of licenses increases 

the. economic r e n t  of those p a rti cipants r e m a i n i n g  in the fishery, 

S ince the state, by its action, is the c r e a t o r  of this windfall, 

tlie q u e s t i o n  m u s t  be answered us to the de ree that the state 

should participate in these increased profits and tiio method of 

that p a r t i c i p a t i o n  - w h e t h e r  it should be through bids or 

increased fees or an a d d i t i o n a l  tax.

T here seems to be li ttle d o u b t  that unless instit u t i o n a l
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b a r r i e r s  are  erected  that limited entry p r o g r a m s  m a k e  entry 

to a f i s h e r y  more d i f f icu lt fi nancially, but that r e w a r d s  to 

those i ndi viduals who do secure entry increa se a p p r e c i a b l y  

o v e r  those in the open system.
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A  C O M P A R I S O N  O F  S E V E R A L  F A C T O R S  OF T H E  L I M I T E D  
E N T R Y  P R O G R A M S  OF S O U T H  AFRICA, JAPAN, A N D  C ANADA

F a c t o r S o u t h  A f r i c a  J a p a n Ca n a d a

L i m i t s  no. boats Yes Yeb-i ‘ Yes

L i m i t s  size of b oats Yes Yes Indirectly

L i m i t s  no. p r o c e s s i n g  p lants Yes No No

B u y  b a c k  p r o v i s i o n No No Yes

License.property' of h o l d e r No Yes No

L i m i t s  no. f i s h e r m e n / o w n e r s No Yes :.No

S p e c i e s  regulated Pilchard
K a a s b a n k e r
m a c k e r e l

4 5# all 
fisheries

Sa l m o n
Lo b s t e r

In e ffect since 1953* 1901** 19^8

Free t r a n s f e r a b i l i t y Yes No
A

No

R e s u l t s

R e d u c e d  no. of boats Yes Yes Yes

Increased size oT boats Yes Yes+ Yes

In c re ase e q u i p m e n t  q u a l i t y Yes Yea Yes

Increased factory o w n e r s h i p  
. of v e ssels

Yes No No trend; yet

I n c r ease value processing Yes N . A , N,/t.
licenses

♦ L i m i t s  w e r e  set on p r o c e s s o r s  in 1950

** Old F i s h e r i e s  L a w  was r e p laced by p r e s e n t  law in 19^9 but 
Nthere w a s  a ^ r e a t  d e a l  of c a r r y o v e r  between the two laws.

•f Size is now regula ted

■ ■ .
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January 30, 1973

Box 217
Kenai, A l a s k a  99611

Sen. C. R. Lewis
Sen. T e r r y  M i l l e r
Sen. Keith M i l l e r
Sen. Ron Rettig
Sen. Lowell Thomas, Jr.^
Sen. Don Y o u n g  
State Capitol 
Juneau, A l a s k a  99801

Gentlemen:

E n c l o s e d  is a p o s s i b l e  pirn that I w o u l d  like to 
hu m b l y  offer which would, I believe, alleviate the 
o v e r c r o w d i n g  in the s a l m o n  fisheries without causing  
injury or financial loss to anyone. This woul d be in i 
place of G o v e r n o r  Egan's bill and w o u l d  be far less 
r e s t r i c t i v e  and p o l i t i c a l .  (I have been intimately  
as s o c i a t e d  w i t h  fishing for 20 years; have fished boat? 
and sites; have been U. S. C o m m i s s i o n e r  and am now  
B o r o u g h  M a y o r  of a f i s h i n g  area.)

Th a n k  y o u  for y o u r  i n d u l g e n c e  and hope you w i l l  
c o n s i d e r  this plan.

Sincerely,

Stan Thomp s o n

ST/tb 

E n c .



To help solve the " l i m i t e d  f i s h e r i e s "  probl e m ,  

to a l l e v i a t e  the e x t r e m e  h a r d s h i p s  d e s i g n e d  into the

G o v e r n o r’s bill, to k e e p  the state from s t e a l i n g  f r o m  some

f i s h e r m e n  to give to o t h e r s  (as is in the p r esent p r o p o s e d  

bill) I w o u l d  like to p r e s e n t  the followi ng pl an - p l e a s e  

note - no one gets hurt nor is " f o r c e d "  to do anything.

I. S T A T E  O F F E R S  T O  BUY FISH BOATS A N D  SITES: "

(a) At 2 or 3 times a p p r a i s e d  value

(1) to c o v e r  loss of income, plus value;

(2) f i s h e r m e n  agree not to fish for 
5 +_ y e a r s  ;

(b) W i l l i n g  sales only

(1) no one must sell.

• II. S T A T E  I SS UE L I M I T E D  N U M B E R  OF NEW LICENSES:

(a) 2 +_ y e a r s  e x p e r i e n c e  or apprentice;

(b) R e s i d e n t  and v e t erans pr efer e n c e ;

s
(c) C h i l d r e n  of f i s h e r m e n  preferenc e.

III. S T A T E  I N C R E A S E  L I C E N S E  COSTS:

(a) D i f f e r e n c e  in costs to go to s p eci al 
fund to pay for gear, sites, p u r c h a s e s ;

(b) F i s h e r m e n  r e m a i n i n g  should gain and 
b e n e f i t  and thus be w i l l i n g  to pay 
h i g h e r  licenses;

(c) In long run s ho uld not cost state a n y t h i n g  

IV. E V E R Y O N E  G A I N S

S T A N’S P L A N -



(a) F i s h e r m e n  r e m a i n i n g  get more fish and 
less c o m p e t i t i o n ;

(b) F i s h e r m e n  who sell gain as get cash 
to use elsewh e r e ;

(c) S tat e gains - no long run costs -
b e t t e r  fish returns and less problems.

! * ,

A d d e n d u m :

As cann e r i e s  w o u l d  be less l i kel y to enter into 

above p r o g r a m  and as some of t h e m  have huge fleets of f i s h - • 

ing b oats they will be r e q u i r e d  to r educe t h e i r  fleets by 

20% and be r e i m b u r s e d  for this loss.
i

i
* .  • .»

I
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J a n u a r y  31 1973

The Committee on Resou r c e s  
Alaska State S e n a t e  
Juneau, Alaska 99801

Gentlemeni

This is sent to y o u r  c o m m i t t e e  b e c a u s e  you are, presumably, c o n s i d e r­
ing SB 39. If it is a n o t h e r  c ommittee, please conve y it there.

The next issue of A L A S K A  I N D U S T R Y  includes the a r t i c l e  a t t a c h e d .  It 
is in "proof" form. T h e  s u b j e c t  m a t t e r  bears directly but n o t  e x­
clusiv ely on SB 39 and the m a t t e r  of lim iting e n t r y  into the A laska 
f i s h e r i e s .

I am s e n d i n g  you this a d v a n c e  copy for the d u a l  purpo se of informing 
you of the views e x p r e s s e d  in it and also to invite y o u r  comments  for 
future publication.

There are several points d i r e c t l y  con cerned w i t h  "limited entry" that 
I did not press in the a t t a c h e d  a r t i c l e  because of c u rrent space r e­
quirements nut I intend to t r e a t  on them in f uture  writings . Likei

* More c o n s i d e r a t i o n  s h o u l d  be given to s i m u l t a n e o u s l y  a r r a n g i n g  e n­
try limitation in o ther (than salmon) species harvest ings. Has c o n­
sideration been d i r e c t e d  toward the possible e n c o u r a g e m e n t  of u t i l i z­
ing p ot entially v a l u a b l e  stocks through conditio ns that migh t be im­
posed with e n t r y  l i m i t a t i o n ?  A n  incentive, for example, such as "Get 
into a n e w  p o l l o c k  f i shing deal and you'll get e xtra c o n s i d e r a t i o n  in 
permission for s a l m o n  f i s h i n g . "

* As )ong as fish are " c o mmon property" and there is a need  to res trict  
their being h a r v e s t e d  (for s o c i a l  a n d / o r  biologica l reaso n s )  can a 
"tight" (as different from " p r i v i l e g e " )  to harvest be h anded out, e s p e c­
ially if it r e s e mbles a " p r o p e r t y  right" of e n d u r i n g  c h a r a c t e r i s t i c s ?  
Isn't a ban a g a i n s t  this still in the C o n s t i t u t i o n ?  Also, h o w  c o n s i s­
tent is it to regard c o m m e r c i a l  f i s hing as a "right" w h e r e a s  u s i n g  the 
public roads for v e h i c u l a r  t r a f f i c  is a "privilege" as distinct: from a 
right in Alaska law?

* Is it e n t i r e l y  r e a s o n a b l e  to bo concerned e x c l u s i v e l y  w i t h  the h a r­
vesting sector of fishe ries e n t e r p r i z e s  without, as a minimum, ta king 
cognizance of e f f e c t s  it is c e r t a i n  to exert in the processor-inarkcter 
sector w h i c h  w i l l  r e q u i r e  a t  least r e g u l a t o r y  atten t i o n ?

* As a totally p r a c t i c a l  p o l i t i c a l  c o n s i d e r a t i o n  (" p o l i t i c a l " i n  this 
sense not intended to r e f l e c t  "party" p a r t i s a n s h i p  e x c l u s i v e l y )  will 
it be wise to restrict  m e m b e r s h i p  on the Entry Commis s i o n  as n a r r o w l y  
as proposed? It's my c o n v i c t i o n  that this w i l l  be really a s k i n g  for 
future troubles, c o n s i d e r i n g  e.specially that radical changes are in 
process in all f i s h erie s a f f a i r s  as well as in all natural resource
ipublicly owned) u t i l i z a t i o n s .

S i n c e r e l
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It is fundamental that competent
state authority enunciate this over-all 
policy which means cither a legislative 
enactment or a statement from the 
administration with legislative acqui­

escence.
One feature in Governor Wiliam 

Ecar.'s cnir> limiting proposal presently 
b.To.-e the state Legislature (Senate Bill 
Jfi adds a special urgency for a policy 
declaration. That feature concerns the 
proposed functions of a projected 
Alaska Commercial Fisheries Entry 
Commission.

It would be endowed with powers of  
exceptional magnitude. Their exercise 
would effect the economic well-being of
l.teraily thousands and the flow of 
literally tens of millions of dollars an­
nually.

The guidelines for the commission’s 
operations are so broad and, in some 
places, subject to differing interpre­
tations that they imply a practical dele- 
cation of policy-making powers. The 
proposed 'legislation describes its in­
tended function as “regulatory and 
cues:-judicialbut there would also 
have to be substantial “quasi-legislating" 
or policy-making by the commission as 
an initial step to "regulating" or to 
'■quasi-adjudicating’’ in order to obtain 
an effective limitation of entry into 
fisheries.

Even if this is a politically acceptable 
5'.!'.!.:'. ion it still leaves opportunity for a 
challenge ct its legal validity. An ade­
quate policy statement could rcmcd/ 
this.

An instance of the vagueness of SB 
hr s policy intentions concerns its pre­
scribed "sijiulard" (as set foiili in Sec­
tion 10.-t3.I60) “to sustain a 
professional fishery."

Dcrlnitien of this term, which is not 
cent-ined ir. SB 39. will require a hefty 
rra-ure <• policy-making, especially 
< 1 : .'.■•:ing :hai Variants will obviously 
be needed lit order to fit the vastly 
L.rfenng I. king regions of Alaska and 

several  "species” fisheries of the 
state.

Consider this:
SB  3 1' : to apply exclusively m

sdrv. m  frh :ig. Problems in other liar- 
•. g cm pri'es - king crab, herring 
. ;• p an. m.ivbt halibut if interna- 
: com- do not intervene - could
m.eive eiiirs -limiting attention in sub- 
'..uent le. laiion but this isn’t man-
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By J O H N  WIESE

T H E  STATE of Alaska’s objectives re­
lating to its fisheries management are 
obscure.

Or, if they are clear to 3ny governing 
clement, they have not been adequate^' 
communicated so that they are intel­
ligible beyond the restricted circle gifted 
with an appreciation of their intent.

Something that is urgently needed -  
and needed at this time especially -  is 
an over-all fisheries policy declaration 
that will effectively clear the air.

Actually, this has been needed for a 
long time. But, with state lawmakers 
currently processing a proposal to limit 
entry into the utilization of Alaska fish 
and related marine stocks, it lias become 
imperative that some forthright answers 
be provided as a preliminary to legis­
lative action.

Answers to questions like these are 
needed in a policy declaration:

• Precisely what goal or goals are 
intended from utilization of marine fish 
stocks in the state?

• From the stale standpoint, what is 
meant by or implied in the term "com­
mon property" that is associated with 
fish stocks? (or, in similar words of the 
state Constitution, "... Fish .. .re­
served to the people for common use?")

« Win! are the priorities (or, as the 
Constitution says, "preferential uses") 
that govern state management of marine 
stocks; and by what processes can pri­
orities be changed?

• Arc there, or should there be, 
policy differences between management 
purposes in different regions of the 
state? Between the various marine 
species? Between marine stocks anil 
upland wildlife management?

The policy statement should also 
deal wiili programs inherent with policy 
implementation.

Recently Elmer Rasnuison, sole 
member of the International North 
Pacific Fislieiies Commission front 
Alaska, urged that a specific policy 
position he formulated In the state as it 
would concern foreign fishing and 
boundaries off the slate's coasts.

Other marine stock utilization issues 
arc also in need ol solutions that a 
P' licy-declaraiion could serve. Eor ex­
ample. rccrealionalisls' campaigns for 
"lauei shares" of salmon fishing; con- 
Diets provoked by noii-maiiiie resource 
utilization oi by pollution threats, etc.

INTELLIGIBLE INTEL
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Of course, an alternative might be for 
the "professional” salmon fisherman to 
lake Ins boat and his status to salmon 
harvesting 011 Puget Sound, or on the 
Columbia River, or on the coasts of 
Oregon or California when Alaska fish­
ing isn’t available. In that case he’d be 
betier off making his headquarters in 
the more southerly extremity of his 
annual migration because there’d be 
improved creature comforts there for 
himself and his family.

This recital about moving Alaska 
fishermen Outside isn’t an Alaskan goal, 
obviously. And it isn’t very likely to be 
promoted wittingly by any state agency. 
Nevertheless :i.c recital serves to dem­
onstrate that the subject of limiting 
entry into Alaskan fisheries is very 
much concerned with precise identities 
of items of state policies. And, if a 
commission to limit entry is going to 
function like SB 39 projects, it will 
cnher need an intelligible set of guide­
lines defining state fisheries policy -  
tliat is. a fisheries policy declaration in 
principle as a minimum - or the com­
mission will have to devise law as it 
proceeds and as its convenience dictates.

Sti .li a procedure will necessitate the 

commission’s assumption of "quasi- 
legisl.itive” powers as well as the ‘'regu­
latory and quasi-judicial” authorities 
assigned to it in SB 39.

The problems that impelled a move­
ment toward limiting entry in Alaska's 
fisheries come in two categories.

The first group arises from strictly 
economic situations. They relate to the 
widespiend human urge 10 “get a piece 
of the act,on” and to profit from 
seemingly abundant but often 'diminish­
ing stocks i f high-valued species like 
salmon, crabs, scallops, halibut, shrimp.

This attraction is complicated with 
secondary factors that fringe on the 
economic hut which are actually spin­
offs with a cultural coloration. 
Occurring mostly with salmon har­
vesting 111 Alaska, a major instance (but 
not the only one) are the large numbers 
ii| individuals fishing to enjoy a diver­
sion or escape H u m  the confining h u m­
drum ol an “ciglu-lo-fivo” routine of 
another occupation or sometimes seek­
ing contentment in a living standard 
1i1.1i is nowadays regarded as sub­
standard.

The second category of problems
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datory, according to Governor Egan’s 
dissertation that accompanied the bill 
when it was dropped in the legislative 
hopper.

“Other important fisheries,” the mes­
sage said, “...may require their own 
limited entry programs.”

Tins and other language in the gov­
ernor’s message and in the text of SB 39 
speaks to the concept that the harvest­
ing of each Alaskan fish species consti­
tutes “a fishery.’’ Docs this mean that, 
as a matter of policy, the slate regards it 
as a valid goal that each such activity 
shall be an independent "fishery” to be 
treated without co-ordination with 
other marine harvests? Has the idea of 
working to attain diversified industry in 
fisheries as a means of securing broader 
employment with a wider spread of 
operating costs for improved stability 
been abandoned by the state? If so, how 
does tins shift fit with the pattern of 
many of the state’s best fishing com­
munities and with the trend in the 
processor-rnarkctcr segments of 
fisheries?

Also, might it not be actual retro-’ 
grcssion to "promote” a "professional” 
fishery 111 salmon because this tends 
toward fishermen’s personal earnings as 
well as costs recovery for equipment 
deriving independently and exclusively 
from short-termed annual salmon avail­
ability?

If it is to be a “professional fishery" 
it must certainly then be one that yields 
ample returns from these short-lived 
salmon seasons to meet operating costs 
on a stabilized basis plus personal earn­
ings sufficient for j year’s living ex­
penses, presumably at a "professional” 
level.

(An annual "professional” income is 
usually regarded as * I 1,000-SI5,000 a 
year and up, a leevnt study of Alaskan 
fishing returns showed individual re­
turns not net incomes but gross 
returns from fish to have averaged 
only about S3.TOO a year!)

Hie typical Alaska region’s salmon 
harvesting lime l.isis foi only about six 
weeks a yc.11. In some localities it exists 
for as long as four months with mar- 
gmal-volumed fishing prccccding and 
followiii'.1 peal: intensifies in July and 
early August, luii foi practical purposes 
only a very lew ’’professionals" would 
find per mils I nr pi oli table fishing for 
seasons loiigei than six or eight weeks.
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’•Tat is needed is a statement that 
mar.es it clear what it is the state 
intends to derive fiom its fish resources 
and front the regulation of the harvests
of its resources. It is no longer sufficient 
for popular or political purposes to take 
reluee in the b^atd and lofty terms of 
the state Constitution; their specifically 
app‘..cd intents and purposes are needed.

Tite message that accompanied SB 39 
to the Legislature attributed the major 
menace of the excess of salmon har­
vesters to the fishery being “taken over 
increasingly by moonlighters, sports- 

commercial. and part-time hobby fisher­
men.“ In this recitation is a direct 
implication of an onus contained in 
such lcss-than-“profcssionar motiva­
tions for fishing, as though the in­
dividuals involved are guilty of actions 
that are immoral or at least socially 
unsavory.

I2.it, without a specific policy c o m­
mitment in law against "moonlighting” 
- and especially considering that state 
actions constantly invite or induce use 
of u .1 ditto icsoiirccs for diversions from 
otho- occupations - the tone of this 
prcs.ntatto!) is contradictory.

There should be no question that 
moo -.-lighting and hobby-fishing have
a.liie 1 serious complexities to the eco- 
i.ont.cs as well as the biological manage­
ment of salmon fisheries. Nor should 
there be serious doubt about needs for 
limiting entry.

1! iwevcr, the appropriateness of 
delegating the making or altering the 
state polio that ficquently is synon- 
\mot.s with law to a thiee-inan com- 
mission wr.luiuf ample guidelines is 
snitching else. It wants careful examin­
ation before it is accepted as fully 
pro per.

Seriate Ilill 3*>’s purposes arc recited 
as “to promote (lie economic 
health ... of commcici.il fishing" and 

“the conservation and sustained yield 
man • emeu: of Alaska's fishery re- 
sources." at well as "to prevent eco- 
I’. tmrc distress among fishermen.” 'Hie 
tern-: arc trout portions of the state 
Cons'ilution,

Other parts of that document dictate 
that "it is the policy of (he state to 
encourage . . the development ... of 
iu tc-ourtc- by making them available 
tor maximum use consistent with the 
pablic interest. ..
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holstcring a drive for limited entry is 
really political in the sense that eco­

nomic and related complexities of 
fishing have generated excessive diffi­
culties for a burcuuracy charged with 
regulating the harvests of publicly- 

owned resources, or, "common’ 
property.” It docs not simplify tills 
obligation that the dominating principle 
for this assignment has been accepted, 
as a matter of priority, as having been 
“sustained yield" in a rigid formula that 
disregarded human foibles.

The efforts of government conserva­
tionists to regulate the harvesting ac­
tivities cl constantly increasing 
fishermen types and also trying to main­
tain their equilibrium in spite of 
parochial pressures that are often 
vicious and erupt with acceleiating fre­
quency is now regarded as no longer 
feasible. The traditional "management 
tools" like restricting harvesting to 
smaller boats, shorter nets, catch quotas 
and other cfficienty-curtailing devices 
have not been enough to get the job 
done.

Remedial alternatives in the Alaska 
salmon scene concentrate on cilier the 
view that “there are too many fisher­
men for the salmon" or the view that 
“there ate not enough salmon for all 
v, iwld-be fishermen," depending on 
Wltai partis,in element is doing the 
analyzing.

The “not-enough salmon” en­
thusiasts urge remedy by embarking on 
programs liiey hope will make more 

salmon. I lie others call for limited entry 
which means activating one scheme or 
another lor discriminating between 
actual or potential fishermen. And some 
elements advocate a mixture of the two.*

However, there is an almost total 
lack of co-ordination between vat ions 
proposals which is the obvious product 
of tite absence of an over-all fisheries 
policy in the state.

It is really not quite true that Alaska 
has iu> fisheries policy. There has been a 
"tie lacto" policy tlial is based on 
tradition, on Iragmetited legal pro­
nouncements, and loo olten on p.utisau 
political convenience. I.sen this “de 
lacto" policy lias never been mtelli- 

geniiv set lotih in necer-.ary definitive 
terms and. besides being obscure, it is 
constantly being "interpreted" in con­
flicting and contradictory ways.
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Tliis entry-limiting will be the func­
tion of its proposed Entry Commission. 
The hill described the mechanics for 
commission workings and how the 
agency will be established in rather 
elaborate details, including the require­
ment that the three commissioners shall 
have qualifications like, one 3 com­
mercial fisherman (or ex-fisherman) 
from Alaska, one a “fisheries manage­
ment specialist” (presumably a Fish &  
Game staffer), and one an "attorney 
licensed to practice in Alaska." More 
legal expertise is assured with provision 
that the Alaska attorney general shall be 
Iccal counsel for the tribunal.

Powers of the Entry Commission 
would be the establishment of maxi­
m u m  fishing gear volumes for the 
vanous regions of Alaska, the establish­
ment of fishing gear permit qualifica­
tions for individuals, permit issuance 
including collection of annual fees of 
S50 for each permit, arrangements for 
interim permits and for transfers as well 
as prescribing regulations and pro­
cedures for administration of com­
mission functions.

One section of SB 39 prescribes that 
the commission shall set fishing gear 
volumes of cffoit so that 1) the “in­
come to fishermen ... is ade­
quate . ,. to sustain a professional fish­
e r y 21 the volume of gear in use docs 
not pose "a substantial risk of impairing 
sustained yield; 3) iltcte is enough gear 
in operation “to fully harvest ... the 

fishery rcsouiccs;" and, •!) so that the 
volume of fishing gear “is reasonable 
and consistent with purposes" of SB 39.

Provision is also included in the bill 
fnr^commission to cut or to raise fishing 
elioits tn case of changes in fish stocks, 
ot it market conditions warrant, or if 
Fish and Game Hoard regulations induce 
altered over-all volumes of effort. 'Hie 
bill expresses the idea that if permit 
holders ate lequiicd to siincnder their 
lulling "rights" they should bo com­
pensated for the losses.

Ilohleis ol permanent permits arc 
recognized as having "a personal right" 
in their siaius as exclusive fishermen — 
oi, as one of the cadre of fishermen 
with exclusive status within prescribed 
ateas - and also "a permanent right of 
renewal."

Employe fishermen would be a dif­
ferent stains because they arc not rc- 
quircd to bold permits.
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"The Legislature shall provide for the 
utilization, development and conserva­
tion .. .for the maximum benefit of its 
people...

"... fish ... arc reserved to the 
people for common use.

"Fish ... belonging to the st3tc shall 
be utilized, developed and maintained 
on the sustained yield principle subject 
to preferences among beneficial uses...

"No exclusive right or special privi­
lege of fishery shall be created or •
authorized in the natural waters of the 
state This section does not restrict the 
power of tire state to limit entry into 
any fishery for purposes of resource
conservation, to prevent economic dis­
tress among fishermen and those de­
pendent upon them fora livelihood and 
to promote the efficient development of 
nqua-culturc in the state of Alaska."

Also applicable to resource manage­
ment is, "Laws and regulations govern­
ing the use or disposal of natural
resources shall apply equally to all 
persons similarly situated with reference 
to the subject matter and purpose to be 
served by the law or regulation." And 
there arc other "equal rights" and "due 
ptocess" parts that also bear on doc­
trines the effect fisheries policy.
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\Vhen statehood was accorded to 
Alaska by Congress there was a proviso 
that forbade the transfer of manage­
ment controls from federal to state 
authorities until assurances were ob­
tained that legislation “has made ade­
quate provision for the administration, 
management, and conservation of 
resources in the broad national in­
terest." 'litis might be construed to he a 
virtual amendment to the state Con­
stitution, especially since it was 
accepted is a condition of statehood by 
a referendum of Alaska voters.

What all of these tilings, plus an
added body of national and interna­
tional law. obviously do is provide
constraints on actions by Alaska in its 
fisheries policy notions, including on 
notions advanced as proposals by in­
dividuals, Hut they do no I provide an 
answer to stale or individual goals as 
such. Generally they spell out what 
must not be permitted but they do not 
help much with deter milting what will 
be done.

SB 39 sets forth that it will be
“stabilizing the levels of participation" 
ol fishermen. In other words it will limit 
entry into fislteiies, starting with salmon 

harvesting.
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Arrangement* for transferring per- 
r i i i ts ' t l iro uch  l l ic  comm iss ion  arc also 
in c luded  in  the proposal. There is, h o w ­
ever. a requ irement that perm it ho lders 
must be  work ing  fishermen w ho  are 
active in  operating the gear they have 
been perm it ted . Th is  shou ld prov ide a 
bar. against a ccumu la t ion  o f perm its 
that m igh t perpetuate f ish ing rights in to  
property rights or their equ iva len t in  
massive amounts .

SB 39's Sect ion 16.43.200 sets u p  
what gu ide l ines there arc for the E n t ry  
Comm iss ion 's d is cr im ina t ing  be tween 
permit app licants respons ib i l it ies. The 
comm iss ion  is to frame its own regula­
tions fo r  this fu n c t io n  “ for each ad ­
m in istrat ive area and  for each type o f  
gear.”

Such regulat ions are to define "rea­
sonable pr ior ity c la ss if ica t io ns . .  .based 
on a reasonable balance o f  . . .  1) degree 
o f e c o n om ic  dependence u p o n  the f ish ­
ery. 2) extent o f  past part ic ipat ion in  
the f is he ry , and 3) present ab i l i ty  and 
intent to part ic ipate act ive ly i n  the 
f ishery.”

"Pr io r ity  c lassif ication . . .  means the 
a l lo ca t ion  o f potent ia l or actual perm it 
app l ican ts in to reasonable groupings o f  
s im i la r ly  situated app licants and the 
prior ity ranking o f  those groupings ac­
cord ing to ihe extent to wh ich  they 
satisfy the  statuatory standards o f  pref­
erence.”

More questions arc raised b y  p ro ­
visions l ike this (and others in SB 39) 
than are answered. They emphasize the 
need l o r  a realistic dec larat ion o f  Alaska 
fisheries pol icy from  the state’s pos i­
t ion. It is needed as a m in im a l prelude 
for enac t ing  tire substance o f  SB 39 in to  
statuatory law, and it is needed just 
about everywhere else in  the /Alaska 
fisheries resource management scene.
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Q u a l i f i c a t i o n s  of limited gear entry into A l a ska comm er c i a l  

fisheries.
1. Person w h o  hell a re- r license an-i fished t nt gear license 

in a d e s i g n a t e d  area once in vast 3 ycn-'S in Alaska.
(Or)-2. Person w h o  ever owner] s g e a r license and fished that gear 
license in' r a s t  4 years and.has a.ten thou sand d ollor investment 
(mortgaged or not) in comme r c i a l  f i s h e r y  of license or licenses owned 
and fished in d esign a t e d  areas.

Reasoning: A n y  person w h o m  does not meet above cr iteria could r e a s o n a b l y
be determined already out of the fishery. Such criteria as 
h aving f i 3hed 3 out of past 10 years and absent past 7 years 
would be considered less d e p e n d e n t  and less intent th~n a 
ncrson h a v i n g  fished c o m m e r c i a l l y  d u r i n g  rant 1 ,2 , or,3 7/ r s .

3. A f i s h e r m a n s  outside interest should not concern above c r i teria  • 
W h eth er lie is a trapper that fished or a fisher nan that trapped.

4. A n y  new entry not qualified on above criteria must p u r e  ase 
from ii license holder his licence and pay to ofcate tax office the 
a p ; r a i s e d  value of the license less 10 percent, ussuming the seller 
gains 10 p e rce nt of the license value. This 10 p e rcent encourages the 
seller to sell out w h e n  he has a boat to sell as he can let the p e rmit  go
to get the b'lat sold. Or the seller can sell to the tax o T i c e  for 90 per
cent the a s s e s s e d  license. i»e can keep ivj s e q u i pment or sell :vivately.

5. The sc!'nr Is taxed when he sells a license even w h e n
rc'i ling to fc- ’.T Pics in graduations of degree 0/ he fished t :c
1 'cr-irc. The graduation In degrees spread over years fishing.
For each year fished 1/20 th deducted off sellers tax.

Reasoning: The h e a v i e s t  b u r d e n  of tax u p o n  n ew entry. Those that fish
longest have lesser* t".x-'s. Impossible foe a ghost license to make 
any m o n e y . P r e s e n t  holder can't inalce* a fast; buck on a license. Gives
a short tinier invest* *d the c m , ,  o r  tun.I ty to prove his full intent to
be a fisherman. Gives the old timer the Incentive t) sell out and 
give the n e w  blood o p p o r t u n i t y  to fish. Gives t e o p portunit y
for a new investor to sell his equipment to a n e w  buyer as this may
include bis .license if he chooses. Kncourages people in the i n d u s t r y 
long time wi th old slab of a boat to sell out to tax o ffi.ee and this 
In turn Is financed by the change over in the industry mostly by new 
entries. The seller does not pay tux unless s e lling to tor of ice In 
t 'e g r a d u a t i o n  scale of L/2 0 th st'tcd above.

G. F i s h e r m a n  are taxed a c c o r d i n g  to assessed value of rear 
license in d e s i g n a t e d  areas annually. This fund is also used for 
buy b a c k  in thi3 d esign a t e d  area. When o p t i m u m  level reac hed this 
tax can be used to f u r tne r enhuncm.cnt of the f i s hery in designated 
area .

. 7a yl' 3 r,shinh sellers t;ix a u t o m a t i c a l l y  is
reduced to 3 / 5 t n  or assessed value cf rear lic ense.(Gains 2 /5th 
uor.eSiiftcl value us incentive to sell out.

Reasoning: A llows  m a n  in now with investments and recent p a r t i c i p a t­
ion to prove his i n t e n t *  retrieve his investment. Tnis metnod p r - v-nt? 
s ort timer gaining return on license value Lf intent and nart) cinat ion 
Inactive.



8 . S p o r t  f i s h i n g  gear as rod i  reel h o l d i n g  a com ercial license is 
based only on a t t r itio n rate decrease. Not included on b u y - b a c k  
program. License not transferable. P erson must have held commercial  
license once in past 3 7/rs . 

reasoning: A llow s small income f i s h e r m a n  oresently in small resident 
villages to r etai n his interest d u r i n g  lifetime. Sh ort time residents 
leaving state will have higher attri t i o n  rate. A l l o w s  qualified holders 
to r e t r i e v e  their i nvestmen t w i t h o u t  taking away their rights accented in 
past. License has no monet a r y  value.

A p p r e n t i c e s h i p  p r o g r a m  to add incentive for same:
Person holding appren tice p e r m i t  has buy in tax reduction ofl/10 
gear license asses ed value per o yrs apprentice. Bared proport ion 
per a n n u m  for par ticipation w e e k l y  for weeks of season open.
(example: 16 weeks of season and fishes 18 weeks would get credit
f o r  3/4 p a r t i c i p a t i o n  that partic u l a r  season). This is based 
or- p a r t i c u l a r  gear in particu lar areas as designated. (Areas to 
dc set forth b.y law). A pprenti ce ship is based upon partic i p a t i o n  
w i t h i n  past 4 7/ears. (Eliminates credit for partici pation beyond 
4 years for ones w ho did not actual] ,v enter fishery with full gear 
license pf-.rticipation) .

Ray Mathews 
Fi s h e r m a n
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Box 825 
Ketchikan, Alaska 99901 
M a r o h  8 , 1973

Senator John Sackett 

Pouch V

Alaska Office Building 

Juneau, Alaska 99801

Dear Sir;

Ro: My thoughts on Limited Entry

The Alaska State Legislature is fast approachi ng passage 
of Limited Entry to the Alaska pisnerieu and, 3 ince I am involved 
In the fisheries aG an Alaska r e s iden t trollar, I feel it Is 
my duty to express my views on the subject.

So that you may further Judge my qualificat ions to speak 
on this subject, I am further de scribing m y s e l f  as:

1. A  resident of the State of Alaska since 1965*
2. A college graduate w i t h  bachelor of Science degrees 
In both economics and business administration, and
3. A power commercial troller. Por the past three years,
I have fished five months and worked ap proximately five 
months at various a c c o u n t i n g  Jobs '•--•ev.

In addition, I have reviewed the Governor's Study In depth and 
have atte nded all meetings neld on Limited Entry in Ketchikan.

Generally, I feel that Limite d Entry as provided in the 
03 House Bill 126 13 a must for A l a s k a  in 1973. I base tnls 
opinion on the following observations l.) the general economic 
condition of Alaska and 2.) the economic development of the fisheries.
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(1) General economic c o n d i t i o n  of Alaska,
Since receipt of the oil lease monies, the State of Alaska 

has overextended its revenue g e n e r a t i n g  abilities. The State 
expecte d oil royalties to cover this deficit but we now know that 
this money is not forthcoming. B e c a u s e  of this the State is 
l o o k i n g  at the probabil ity of being bankrupt w ithin a few years 
unless a dditional revenues can be g e n e rated from existing state 
resources. Generally  speaking, timber, fishing, and tourism are 
the m a j o r  state resources where this reve nue can possibly be 
generated.. Without going into a l e ngthy  discussion of each 
resource, let me Just say that my observations tend to substantiate 
the feeling that the fisheries h old s the greatest potential for 
increased revenue for the State.

Since the fisheries is in a g e n e r a l l y  depressed condition 
(a subject that I will discuss in g r e ater detail later) the State 
of A l a s k a  is faced w i t h  the job of develo ping this resource to 
its fullest potential for all the people of Alaska, thereby 
i ncreasing State revenues and, in general, the economic well 
being of the residents of this state.

(2 ) Economic developm ent of the fisheries.
As has been the history of a l m o s t  every fishery in the 

world, the Alaska fishery has e x p e r i e n c e d  a boom and depression 
period. Our present positi on is that we now have an o v e r­
capitalized fishing fleet a n d  proce ssing system. The State is 
Just n o w  starting the long h a r d  Job of r ebuilding the depleted 
fisheries resource, but there are c e r t a i n  factors that, if not 
changed, will prolong this r e b u i l d i n g  job Indefinitely if not 
dealt w i t h  now. These factors are:

a.) O v e r c a p i t a l i z a t i o n  of the fishery which in effect 
creates and perpetuates a run-down, inefficient, n o n­
revenue generat ing segment of Alaska's economy, and
b.) Depressed Incomes of the individuals who are w o r king 
in the Industry. No income means no Income tax revenue 
to the State or the Federal government  and, in many 
cases, adds to an a l r e a d y  s t r ained welfare situation.

There are other factors w h i c h  will make the Job of rebuilding  
the A l aska fisheries d ifficult (sucn a 3 exploitation by foreign 
fleets and natural predation effects on specific fisheries) and 
these factors will also have to be dealt with. However, we cannot 
a f f o r d  to stand back and say that Just because these other 
problems exist, L i m i t e d  Entry is n o t  needed also.

The old addage that "it takes m o n e y  to make m oney" is no 
truer in private b u s i n e s s . t h a n  it is for the State. It is further 
true that the State of A l a s k a  cannot in good conscience, for the 
benefit of all the people of Alaska, expend state funds into 
h a t c h e r y  and r e h a b i l i t a t i o n  programs w i thou t expecting a fair 
r e t u r n  on their Investment. P r e s e n t  condit ions in the fisheries



has proven that this r et urn on i n v e s t m e n t  is not great enough 
under p r esent c onditio ns to w a r r a n t  large expenditures by either 
the Federal government or the State, and I, as a fisherman, do 
not w i s h  to become a part of a n o t h e r  w e l f a r e  program.

There are, as I see it, two a l t e r n a t i v e s  a v a i lable to the 
State to insure that a fair r e t u r n  on its investme nt is attained.

a.) Initiate a r o y a l t y  tax on all fish l ande d in Alaska. This 
w o u l d  gu arantee a r e t u r n  to the State, but would, as I am
sure y o u  realize, compound the present problems of o v e r­
cap i t a l i z a t i o n  and l o w  income to those who are p a r t i c i p a t i n g  
in the fishery. Even after f i s h  p r o d u c t i o n  is increased, 
there w o u l d  probably be li ttle effect on Income levels or 
c a p i t a l i z a t i o n  levels because past h i s t o r y  has proven that 
economic r etuna has had l i t t l e  efreot on n e w  entry Into the 
fishery. T u r nover rates in the fisheries does indicate,, 
however, that ultimately, economic r e t u r n  does play a 
s ubsta n t i a l  role in the p r o f e s s i o n a l i s m  of the industry.
b.) The second alternative, that of a l i m i t e d  entry p r o g r a m 
w i t h  a subsequent royalty tax on a p o r t i o n  of each fisherman's 
incre a s e d  pro duc t i o n , w o u l d  ben efit the State, the people
of the State, and fishermen equally. Not only would the 
indivi dual benefit through a h igh er income, a n d  the people 
of A l a s k a  benefit t h r o u g h  a more modern, more efficient 
i n d ustry paying taxes, but those w ho w i s h  to enter the fishery 
wi l l  have a g r e a t e r  opportunit y to do so. This i3 because 
the fisheries, af ter it is built to its real potential, would  
a l l o w  a much higher n u m b e r  of p a r t icipants than a c o n t i n u a l l y  
d e p r essed fishery that will e c o n o m i c a l l y  not a l l o w  e xpansion  
of p a r t i c i p a t i o n  w i thout loss of income.

OS House Bill 126, I feel, is g e n e r a l l y  close to a workable 
Limited Entry Law that will be one step in the long hard Job 
of r e d e v e l o p m e n t  of the fisheries for Alaskans. There are some 
areas of this bill that I feel n e e d  a d d i t i o n a l  work. These are':

(1) The Entry Commission.
I w o u l d  prefer a larger c o m m i s s i o n  ( five or s e v e n  members) 

w i t h  f i s h e r m a n  r e p r e s e n t a t i o n  and a p p o i n t e d  appro v a l  by the 
legislature,

(2) Troll fishery.
I would p refer a division  of the troll fishery w r i tten into 

the law, dividing power  trollers a n d  other trollers.. In addition,
I w o u l d  prefer that power trollers be r e m o v e d  from the special 
exemption provided trollers in g e n e r a l  (Sec. 16.43,205) and 
treated equal to the net fishery. This Is because I am of the firm 
belief that if trollers are going to be s u b j ected to the same costs 
of r e h a b i l i t a t i o n  a 3 di scussed earlier, they must be a f f o r d e d  the 
same p r o t e c t i o n  from over entry as the n et fishery.
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The troll f i s h e r y  suffers f rom a great a mount of pressure 
f r o m  two sources. First, there a r e  other fishermen from the net 
fishery who troli in the s pri ng before their seasons begin, 
creating an o v e r a b u n d a n c e  of gear during April, May, and part of 
June. Presen tly this is h e l p ing these f i s h ermen survive and 
is p r o bably eco nom i c a l l y  a good thing, a l t h o u g h  I t  is hard on 
trollers who c a nnot shift gear as easilly. Secondly, it is the 
troll fishery that is econom ically easiest to enter by n e w c ome rs 
who have  n e ither the finances or e x p e r i e n c e  to enter on an 
economi cally sound basis. Like m a n y  others, I started trolling 
w i t h  a small inves t m e n t  in boat a n d  geatr, but found out quickly  
that the In vestment in the i n d ustry had a direct p r oportiona l 
bearing on my rate of income. W i t h o u t  h a v i n g  been able to increase 
substan tially the size of my boat and investme nt w i t h  money 
a c q u i r e d  outside of the fishi ng industry, I would have been 
b a n krupt or out of the business this year.

Possib i l i t y  of entry into the fishery is a n e c e s s i t y  but 
the State should use L i m i t e d  Entry to m a i n t a i n  and improve 
standards of q u a l i t y  in the f i s h e r y  for all concerned  and the 
Troll Fishery E x e m ption w o u l d  defeat this purpose.

I a ppreciate  y o u r  i ndulgence in r e a d i n g  this long w i n d e d  
letter a n d  hope to hear from y o u  c o n c e r n i n g  any  comments w h i c h  
y o u  m i g h t  have.

Sincerely,

'f; J  ... .. i  ». S* r  • ;

E d war d L. Llnkous 
Box 825
Ketchikan, A l a s k a  99901



February 28, 1973

Senator Bill Ray 

Pouch V

Juneau, Alaska 99801 

Dear Senator Ray:

In reference to House Bill No. 126, the fisheries limited entry 

bill, we the undersigned Hoonah Public School teachers, and other citizens 

of Hoonah would like to be heard.

First of all we do agree that it is time for the state to do more to 

promote conservation and sustained yield of Alaska's fishery resource.

But we believe our state's efforts should be directed more toward saving 

Alaska fish for Alaskans; thus more in the interest of all citizens. We 

strongly question the ability of this bill to prevent economic distress 

among fishermen and to provide a livelihood for certain fishermen without 

unjust discrimination. This bill would discriminate against those ambitious 

enough to work in the winter as well as in the summer.

As for the bill's first priority for entry, the degree of economic 

dependency we would like to point out that in the outlying communities 

fishing is about the only summer employment available to certain classes 

of people. Some of these people, while most of their income may come 

from winter employment, are very dependent upon the summer fishing sup­

plement.

Another thing that may be a laughing matter to some may be a threat 

to the very mental health of others. That is the recreational value of 

all fishing, including commercial, to many Alaskans.

Also, are we to expect other legislation to be forthcoming restricting 

entrv into other fields?

Many of us in Southeast Alaska's small towns and villages are so damned 

tired of being discriminated against because of our cultural heritage, and 

economic efficiency, we shudder at tiie thought of our state "justly" discrim­

inating against us!

Sincerely,

Hoonah high School Teachers 

Hoonah, Alaska 9982j
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M i c h a e l  K e l l e y  
Box 976
Hoon a h ,  A l a s k a  
Marc l i  5 t h ,  1973

G o v e r n o r  ' J i l l l n m  A. I ' can 
P o u c h  A
J u n e a u ,  A l a s k a  99801 

H e a r  G o v e r n o r  l.p.an:

Tt  l i a s  b e e n  b r o u p h t  t o  mv a t t e n t i o n  t h a t  t h e  l u n a t i c  t r i a g e  o f  t h e  
l o c a l  t e a c h e r ' s  a s s o c  i n i  i o n  ( ' . r a f t e d  a n d  s e n t  t o  v a r i o u s  h e p r e s e n t a t i v e s  
a r a t h e r  s h r i l l ,  r o n s e n s i c a 1 , a n d  n o n  i n f o r m e d  m a n i f e s t o ,  p o r t r a y i n g  
t l >e a b u s e  a n d  d e n r i v a t  i o n  t e a c h e r s  w i l l  s u i t e r  s h o u l d  U n i t e d  l i n t r y  
a s  e m b o d i e d  i n  S .B .  No. 19, he r o i ne  a r e a l i t y ,

A b r i e f  p e r u s a l  i n d i r . i l t d  un  m e n t i o n  o r  c o n c e r n  w i t h  I h o  d e p l o r a b l e  
. s t a t e  o f  tin* r e s o u r c e ,  n o r  t h e  e conomi c :  p l i g h t  o f  t h e  p r o f e s s i o n a l  f i s h ­
e r m a n .  The  c o l o s s a l  c r e e d  of  t h i s  p . roup o f  t e a c h e r s ,  w h i c h  b l i n d s  t hem 
t o  a r e a s o n a b l e  c o n s i d e r a t i o n  o l  t h e  e n t i r e  f i s h e r i e s  p i c t u r e ,  a nd  
p e r m i t s  t h em o n l v  a t i i vepi c v i e w  o l  t h e i r  own p e r i p h e r a l ,  p a r a s i t i c  
a t t a c h m e n t  t o  t h e  f i s h e r y ,  i s  i n d e e d  r e v o l t  in?'. I t  l e a d s  o n e  t o  s p e c ­
u l a t e  t h a t  i l  t h i s  p r i m p  s p e n t  t h e i r  t i m e  w o r r y i n g  a b o u t  e d u c a t i o n  
r a t h e r  t h a n  f i s h e r i e s  p r o b l e m s ,  we in ip,l i t  h a v e  some much n e e d e d  i m p r o v e ­
m e n t  i n  t h e  c l a s s m e n .

My p u r p o s e  h e r e  i s  no t  t o  d eme a n  t h i s  s m a l l  l o c a l  p r o u p  o f  t e a c h e r s —  
t h e i r  own a c t i o n s  t a l e  c a r e  o f  t h a t  a d e q u a t e l y — b u t  r a t h e r  t o  p o i n t  o u t  
t h a t  p e r i p h e r a l ,  imnm i 'ss.*t rv s e g m e n t s  of  t h e  f i s h e r y  ('I t e n  h a v e  t h e  
l o u d e s t  v o i c e s ,  I w i s h  t o  make  i t  q u i t e  c l e a r  t h a t  i n  H oon a h ,  t h e  
o p p o s i t i o n  t o  S .B .  No. 19 i s  v e r y  m i n o r .  The  l o c a l  A B, Hoonah  
f i s h e r m a n ' s  A s s o c i a t  I ■ s i , a nd  t h e  Hoonah  A d v i s o r y  Comm 11 T c e , a r e  s o l i d l y  
in s u p p o r t  o f  a v e r y  s t rop)' ,  h i l l ,  1 am a u t h o r i z e d  t o  s p e a k  l o r  t h e  
p r o f e s s i o n a l  I f s h e i t v n  of  Ho on a h ,  a nd  w o r k e r s  i n  t h e  i n d u s t r v ,  a n d  our  
p o s i t i o n  it: t h a t  we wan t  t h e  s t r o n g e s t  p o s s i b l e  h i l l  a t  t h e  e a r l i e s t  
p o s n i h ' e  d a t e .

e c t o :
J a m e s  B r o o k s ,  C o m m i s s i o n e r  l i s h  h Came 
R e p r e s e n t a t i v e s  Tom l i n k ,  h i e  M i G l l I

T c  11 v i hi i d  i n o r , t> i> i c k  

! l i ,iso.tr
S e n a t o r s  T e r r y  M i l l e r  f. J o h n  S/t cke t/ '

M i c h a e l  K e l l e y
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March 10, 1973

Mr. David S. Jackman, Assistant Atto r n e y  General 

Project Director 

LIMITED ENTRY PROGRAM 

Juneau, Alaska 99801

Dear Mr. Jackman:

The Intent of the limited entry program is to protect 1) the salmon 

resource by limiting gear 2) the resident fisherman by allowing him to 

fish before non-residents.

The presient bill does protect these interests:

These are several bad points:

1. Permits can be bought and sold.

2. Canned salmon Industry can finance non-residents to buy permits.

3. Canned salmon industry and non-residents have more access to money

and credit than residents.

4. Difficult for residents to compete with non-residents when the res­

idents are in debt to the canned salmon Industry.

j . Most residents, especially In Bristol Bay, have not developed any

cred 11..

b. Although residents will have permits at the outset it is conceivable

Llmt the canned salmon induslrv will control permits in the future

7. Many of the residents have children who will he eliminated by this

act. If no provisions are made to allow children to participate in

tho fishery there wiLl he some serious, problems.

There ’.re certain studies that have to be made:

1. We m u s t  s t u d y  L he c r e d i t  a n d  f i n a n c e  s y s t e m ,  tha t  t h e  c a n n e d  s a l m o n

I n d u s t r y  c o n t r o l s .



Mr. Davi S. Jackman, Assistant Attorney General 
Project Director 

LIMITED ENTRY PROGRAM

2. We must study other types of transfer - we may want an apprenticeship 

or point system instead of a money system

The state must study and make available m o n e y  and credit to Bristol 
Bay before a buy and sell system.

Governor Egan

Richard I*. LlstowskL, Chief of Statistical Research 

Allan Adasiak, Executive Assistant to tho Attorney 

Gereral, Project Coord inntor-EdLtor 

Representative Joe McGill 

^.Senator John Backet 

SenaLor Terry Miller

March 10, 1973 page 2

Sincerely,

BRISTOL BAY AREA DEVELOPMENT CORPORATION

N D G :c k 

CC:

I



TLINGIT $ HAIDA INDIANS OF ALASKA

We b e l i e v e  that the c o n c e p t  of a L i m i t e d  E n t r y  Bi l l  is a m u s t  
in o r d e r  to i m p l e m e n t  a r e h a b i l i t a t i o n  p r o g r a m  and to a l l o w  
the b o n a  fide f i s h e r m e n  to m a k e  a d e c e n t  l i v i n g ,  h o w e v e r  c e r t a i n  
q u e s t i o n s  and p r o b l e m  a reas m u s t  be r e s o l v e d .

P o i n t s  to b e  C o n s i d e r e d

1. We b e l i e v e  that a 5 m a n  c o m m i s s i o n  a p p o i n t e d  by the G o v e r n o r  
is i n a d e q u a t e .  We al s o  r e c o m m e n d  th a t  t h e r e  s h o u l d  be a m i n i m u m  
n u m b e r  of 5 m e m b e r s  s e r v i n g  on the f i s h e r i e s  c o m m i s s i o n .

The f i s h e r i e s  c o m m i s s i o n ,  we b e l i e v e  s h o u l d  c o n s i s t  of 
b o n a  fide c o m m e r c i a l  f i s h e r m e n .

2. A m a j o r  c o n c e r n  we ha v e  is:

W h a t  h a p p e n s  in the e v e n t  that a c a n n e r y  w i s h e s  to t a k e  b a c k  
a b o a t  f r o m  an i n d i v i d u a l ,  the c a n n e r y  c o u l d  n o t  a f f o r d  to take 
b a c k  a boat b e c a u s e  the s k i p p e r  w o u l d  own the p e r m i t .

j. N a t i v e  c a n n e r i e s  w o u l d  be tied d o w n  coinpetively w i t h  r e g a r d  
to o t h e r  c a n n e r i e s .

O u r  n a t i v e  c a n n e r i e s  are f i n a n c e d  w i t h  f e d e r a l  funds and are 
not p e r m i t t e d  t.o raise s a l m o n  p r i c e s  o v e r  p r i v a t e  indus t r y .

Th i s  w o u l d  also a p p l y  to c o m p e t a t i v e  b a r g i n i n g  for e n t r y  
p e r m i t s  to g a i n  a d d i t i o n a l  boats.

4. A n o t h e r  m a j o r  c o n c e r n  is the " B u y  B a c k  Plan". It s e e m s  that 
'ho m a j o r  c u t b a c k s  w i 1 L be in y o u r  w e s t e r n  a r e a s  at the p r e s e n t  
time. S o u t h e a s t e r n  will in all p r o b a b i l i t y  r e m a i n  at the same 
! o v c: 1 .

The p r o p o s e d  a s s e s s m e n t  of 1% o f  the g r o s s  i n c o m e  of all. 
f i s h e r m e n  we b e l i e v e  is e x c e s s i v e .  We feel that any buy b a c k  
p r o g r a m  s h o u l d  be part of the r e h a b i l i t a t i o n  p r o g r a m  and f i n a n c e d  
in part by the State.

We do not a g r e e  that S o u t h e a s t e r n  s h o u l d  be  b u y i n g  out. B r i s t o l  
I’.ay boats. This p r o g r a m  s h o u l d  be on an area basis.



"DIVISION OF SJATEW IDE SERV I CE S FISHERIES EXTENSION

U n i v e r s i t y  o f  A l a s k a
F A I R B A N K 5 .  A L A S K A  9 S 7 0 1

February 2, 1973

TO: Those concerned with legislation regulating participation in the

Alaska commercial fisheries.

When the writers of the U.S. Constitution were designing the national govern­

ment, James Madison said, "if men were virtuous, there would be no need of 

government at all". Well, obviously, we find ourselves in need of govern­

ment, anu in this case concerning participation in our fisheries of Alaska.I 

have found that the people who have seriously tried to consider the imme­

diate, total, and long-range effects of Senate Bill No. 39 on the people 

of all of Alaska can agree on two things. One, there is a real and critical 

problem concerning excess participation in many of Alaska's commercial fish­

eries, and two, this legislation is th'e most far-reaching and important bill 

to ever come before any State of Alaska Legislature since Statehood itself. 

These are honest opinions; the first is obvious; the second must not be 

underestimated!

Most people associated with the Alaska commercial fisheries recognize the 

problems stated in the purposes and findings of fact; they recognize the 

problems, but there are many, perhaps a majority, who feel that the lure of 

the Alaskan way of life, and the heartfelt rights of men are more important 

than the economic health and stability of any commercial fishery. It is 

most likely that a student of economics could persuade these people to 

accept the fact that the real value to society in dollars and cents rend­

ered by some of our fishery resources is pitifully low when compared with 

its potential value to society because of the dissipation of that value 

through the excess use of other resources, namely capital and labor. How­

ever, being persuaded of this would not convince them that such economic 

sense is nearly so vital as what they feel to be the rights of men. In 

this sta.e and time, there are many different standards for right and 

wrong, we can all express feelings, idealism, and findings of fault, but 

these expressions usually represent the very human bias of self-preservation. 

There is nothing wrong with this but it makes the job of men designing laws 

governing men critically difficult as James Madison realized so many years 

ago. The answer may well be that what many people have so long felt to be 

a right was never really a right of man at all, but a trust to him.

Many people have expressed an interest in seeing this 1 egisI ation-covcr 

more species than iust salmon. This is partly because of the fear that a 

fisherman eliminated from the salmon fishery will transfer his effort to 

another fishery and create a hardship there. In a few cases this may well 

be true, but truly I believe that a real salmon fisherman who would.be 

Jikelv to transfer his efforts to another species will not be eliminated 

from the salmon fishery by the Governor's established criteria.

PLI 'ASC REPLY BY MRMAIL
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it seems that our over-exploited fisheries other than salmon lack the vaca­

tion aspect and are too expensive to get into efficiently on the basis of 

speculation. Another reason for wanting to see species other than salmon 

included is that many other species are in need of fishing participation 

/  regulation in all or part of their range; I am not arguing with this but I

believe that considering the magnitude of tne diverse salmon over-fishing 

\jJ * ' [problem, trying to include all soecies is really an unreasonably large

task without precedent. It seems to me that setting up a workable pro- 

\°  . gram dealing with salmon is most critical at this time and will lay the

groundwork for dealing with other species in the future, and it would 

really be sad if in your efforts to deal with participation in all fisher­

ies you rendered this legislation ineffective for any fishery.

Now, let's look to the heart of the issue allowing that we accept and 

remember the original purposes of the bill. There is considerable fear 

among t!*e people, with whom 1 have discussed this bill, that the author­

ity of the Commission ifr ton grpji-. | agree, but considering the 

diversity of Alaska's fisheries, we should realize that the Commission 

must have broad and flexible authority with some additional constraints.

The heart of the bill is in the idea of the Commission making decisions as 

to who will participate in Alaska's fisheries based upon three criteria. 

Now, we get into the problem which nearly gl] pf ps hnv/e when we cnns.ider 

the fisheries of Alaska, that of having a limited area of experience 

prejudicing our point ot view an dJ~>».-r-. inq nm- decisions. St. Mathew r,ade 

the profound observation that "to them that hath shall be given and from 

them that hath not shall be taken away". It has been called the St. 

Mathew effect, and while we must realize its validity, we must believe 

that we can temper and control it. The criteria which the Commission is 

to use are set up to provide for an equitable professional fishery; while 

they frighten people who probably need not be frightened the criteria 

are well-founded and will work with perhaps certain qualifications to 

achieve the original purposes of the bill and yet quell the worries of 

many of the professional fishermen. 1 suggest that we consider the con­

cept of professionalism. What is a professional fisherman7 What is a 

professional salmon fisherman? He is a fisherman who fishes. He is a 

fisherman who catches salmon, and he catches them to sell for economic 

gain from his salmon catching enterprise!

Now, if we take each of the three criteria individually and examine them 

with regard lo equity and professionalism we are going to hurt many people 

who enjoy salmon fishing on a large or small scale, l-mt i- q hr- p_f.fi±c. ,

this bill must hurt, it might even hurt me and 1 don't know if it's worth 

, it. The first of the three criteria is: "Degree of economic dependence

upon the fishery". This frightens many people who feel that it would 

possibly unfairly penalize a person who, realizing the short duration of 

our salmon season, has had the motivation and drive to find other income
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sources. To take the extreme 1 know several fishermen who went teaching 

as well as teachers who went fishing. Some of the other sources of income 

for fishermen have been arrived at only after years of dedication, work, 

and sacrifice. Therefore, obviously this criteria cannot be singularly 

applied, and to be morally applicable must be qualified. Let's now con­

sider the second of the three criteria which is: "Extent of past participa­

tion in the fishery". It is obvious that this must be considered heavily; 

however, a straight grandfather clause would really destroy the effect­

iveness of the legislation by cutting out no one and encouraging many who 

have been in the fishery and are out of it to re-enter when they might not 

have otherwise; perhaps this would be for the sake of speculation or insur­

ance or self-assertion, Most assuredly, the idea that all people who have, 

or in the last few years have had a license, which they have fished, be 

given another in the reliance that attrition v/i11 reduce the fleet over 

next few years is totally absurd. This is because there is a backlog of 

eligible fishermen who could qualify and would get hold of an old slab or 

some boat and be ready to go. While perhaps a more politically popular 

way of limiting new entry into the fishery, that is all that it would do 

and it would definitely fail to achieve what 1 perceive to be the intent of 

the Governor. Past participation must be considered, but to be equitable, 

it seems wise to qualify it too, relative to the concept of professional­

ism. The third criteria is: "Present ability and intent to participate

actively in the fishery". There will be some problems here where a boat

sinks or a gear shed burns or a man is ill, but allowances will undoubtedly

be made by the Commission because its members are to be human beings. I 

would suggest however, to again alleviate worry, that a specific hardship 

allowance be incorporated in a qualification to this third criteria.

Okey, now I've qualified and qualified and qualified these criteria with­

out putting forth anything concrete. I'll do that here; noting that par­

enthetical additions are by way of example indicating bal1-park figures, 

not dictating specifics. Hopefully we can here foil the harshness of the 

St. Mathews effect, at least a little bit:

(1) Degree of economic dependence upon the fishery: A person who

has in the years of his past participation in the fishery derived

at leasL 20/i (or 25%) of his total earned income from the fishery

will satisfy this standard, however the Commission may determine 

that a lower percentage is acceptable, particularly, but not only, 

with respect: to the fish which were available.

(2) Extent of past participation in the fishery: A person who has in 

2 (or 3) of the last 7 (or 10) years actually fished on a day-to- 

day basis during each of those fishing years for at least 2/3
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(or 3 / h ) of the available fishing days will satisfy this stan­

dard, however the Commission may determine that a lower 

fraction is acceptable, particularly, but not only, with respect 

to evidence an individual presents relative to weather layups, 

mechanical breakdowns, and the overlap of two fisheries which 

the individual participates in.

(3) Present ability and intent to participate actively in the fishery. 

The Commission will make allowances for hardship cases where the 

ability and intent were genuine but inadvertantly curtailed.

These criteria v;i 11 be easier for the professional salmon fisherman to live 

with and yet allow the Commission to perform its function adequately. They 

probably won't make me any friends, though perhaps that's life.

Remember, I said that I wasn't sure that this legislation was worth the 

hurt involved; I am glad someone else is responsible, yet some avenues are 

open to us to help lessen the hurt and prevent unnecessary problems. Per­

haps, to begin with, the members of the Commission should all be social 

scientists or psychologists with a staff of people satisfying the various 

other qualifications deemed necessary. If the fleet reduction is accomp­

lished on a 20X! 0 year basis it may be more acceptable, however you don't 

want to be in the position of the little boy who wanted to dock his dog's 

tail but not wanting to hurt him, cut off only one inch at a Lime. This 

Commission will always leave an air of uncorlaTnty for some fishermen; it 

does seem advisable that this be minimized. Tne problem of fisheries pay­

ing their own way must be incorporated in any program of compensation for 

Lhose who are eliminated from the fishery, and realistically some people 

will be eliminated and should be compensated. Considerable care must be 

taken to insure that the abuse of such a compensation program is held to 

a minimum. Another point is that there must be procedures for temporary 

emergency transfers of permits. It takes a lot of pure guts to recognize 

"that “ there comes a time in each man's life when he must take the bull by 

the tail anu face the situation", this is certainly Lhe case in Lliis situa­

tion with its imparative urgency. As a person thoroughly immersed in Lhe 

commercial fishing industry through experience gained in .line years of 

commercial fishing for salmon, five years of formal training in fisheries 

biology and wildlife management, some time wiLh the fisheries extension 

program in Southeast and South Central Alaska, and as a student of marine 

and fishery economics, I have undoubtedly introduced considerable bias 

into this note. That I cannot change, but I remain quite willing to 

discuss this further if I can be of help.

Respec Ifu11y ,

Donald (3. Kalk 

Marine Advisory Agent
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February 16, 1973

Chairman

Resources Committee 

Alaska State Senate 

State Capitol Building 

Juneau, Alaska 99801

Dear Sir:

As a means of introduction, I am a fisherman's wife as well as a fisher- 

woman. I have been attending meetings all over Juneau area regarding 

limited entry. I have also been in round-table discussions, often heated, 

with ray friends and neighbors. In general, I support the idea of limited 

entry. However, I depart in thoughts with Senate Bill 39 and House Bill 

126. I understand that they are being revised, and I would like to add 
to the mayhem myself.

I cannot support the idea of a Commission. The State of Alaska is try­

ing to cut expenses, so cut them. The Commission is going to get a large 

salary. The State Department of Fish and Game and the State Department 

of Internal Revenue should be able to handle this. True, I don't under­

stand the entire structure of the State's Administration, but I can see 

no reason why two Department can't cooperate. It would not cost nearly 

as much to give them more clerical support. (Even the Commission is going 

to have clerical help which will do most of the paperwork). The permits 

could then be issued with the licenses. This method might help dispense 

with the fisherman's fear of "politics" taking over selection, which may 

be a justified fear.

I do not agree with the lottery system at all. Selection should be based 

upon first issuance to the first fisherman who is qualified. Fishing is 

an occupation and should be treated as such. Like other job positions, 

updated applications should be screened and the best qualified applicant 

who is there first should be considered and given the job. It's unfair 

to drop a qualified applicant's name, who applied four years ago, into 

a "hat" with a qualified applicant's name, who applied two weeks prior, 

and give them an equal "chance". Heavens, fishing is .1 chancy occupation 

anyway. And I certainly hope you don't fill other State positions by the 

lottery system.

It annoys me to hear the statement "...but I have a right to go fishing". 

Of course, anvone does. An individual can enjoy himself sports fishing 

and probably catch more than required to feel his family. He has a right 

to apply for position as a Commerical Fisherman when there is an opening, 

just as the Commerical Fisherman has a right to apply for a position as 

school teacher, secretary, executive, or whatever— if h e ’s qualified.



TO: Chairman, Resources Committee

Another thought is there should be some provision for the Vietnam veteran. 

This man may have entered service right after high school. He's been 

gone from two to four years and, naturally, could not fish then. When he 

returns home, he hasn't any money. The Armed Forces are not famous for 

their wages. He m a y  have to wor k  for two years or more to be able to buy 

a fishing vessel. I personally don't believe this m an should be penalized 

just because he had to help "Uncle Sam".

For what they're worth, these are just a few of ray thoughts on the subject. 

I have more, but don't want to make this so lenghty it's not read. Thank 

you for your time and any consideration.

Sincerely yours,

Jeri Museth 

(Mrs. Henry A. Museth) 

P.O. Box 754 
Juneau, Alaska 99801

cc: Chairman, Resources Committee

Alaska State House 

c c : United Fishermen of Alaska

c c : SEATA
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Environment Environnement O ut flit* AJot ft* J05 5 'tv  41-5-2
Canada Canada
Fisheries Peches

1090 West Pender Street, 

Vancouver 1, B. C.

VIA AIR MAIL January 31, 1973.

Mr. Mike Whitehead,

Senate Special Coimittee on Fisheries,

Pouch V,

JUNEAU, Alaska. 99801

Dear Mr. Whitehead:

In response to your telephone inquiry of last week I am 

sending along the following documents:

(1) The Fisheries Act.

(2) Pertinent sections of the British Columbia Fishery 

Regulations pertaininq to vessel licencing.

(3) Problems of Over-Expansion in the Salmon Fleet in 

British Columbia.

(4) Limited Entry in the Salmon Fishery: The British 

Columbia Experience.

(5) Rationalization of Canada's West Coast Salmon 

Fishery: An Economic Evaluation.

(6) A Review of the Licenced Fishinq Fleet - 1969-1972.

If I can be of any further assistance, please do not 

hesitate to give me a phone call.

Yours truly,

R. Roberts, 

Manager,

Special Economic Programs 

and Intelligence Branch

Enel.





X O T IC H : 7M= opin ion b  sub jec t ' » fo rm al r-.rlslon before pub lP n tlo n  
in tho p re lim in ary  p r in t  of t!i*» I 'r>lt»«i Stat.-i 11< ports. Ifin ilo rs nro re- 
qiiestiM ui no tify  th e  Hopo-n r of Uccislotis. Suprem e f.'o'.tr; of the 
L’nlteil S ta te s, W ashington, Li.C. 2fi5lli. o f nn.v ty pog raph ica l o r o th e r 
fo rm al e rro rs . In o rder th a t  co rrec tions m ay be made before the  p re ­
lim ina ry  p r in t ro cs to  press.

No. 185.— O c to b er  T e r m , 1969

Augie Reetz, Commissioner of Fish 

and G a m e  for Alaska, et al., 

Appellants, 

v.
John Roznnich et 1.

On Appeal From the 

United States Dis­

trict Court for the 

District of Alaska.

[February 25, 1970]

M r . J u st ic e  D ouglas d e l iv e red  th e  o p in io n  o f t h e  
C ou r t .

This is an appeal from a three-judge District Court, 

content'd under 28 U. S. C. $$ 2281, 2284, declaring 

certain fishing laws of Alaska and regulations under them 

unconstitutional and enjoining their enforcement. 297 

F. Supp. 1100. W e  noted probable jurisdiction .'190 

U. S. 81!

The laws in question, passed in 19(iS, concern salmon 

net, gear licenses for commercial fishing, not licenses for 

other types of salmon fishing. They are challenged 

because they limit licensees to a defined group of per­

sons. The Act in material part, provides: '

"Rersons eligible for gear licenses, (a) Except 

in cases of extreme hardship us defined by the Hoard 

of Fish and Game, a salmon net. gear license for a 

specific salmon registration area may be issued on ly  
to a person who

1 Atiskit Stilt., § m.O.Tr.Hl'i (Itl/iS) Suli it. (to itf tlini sect ion 
sppeili:-., d ie  i In in id  ln> ,.u | i | i |p i l m :i|i|ili<-unons for n gear Inv ive .

SiTtioii III or* 5 IM provide- dun I lie lironsee slmll "personally 
(»| torn I •• or us,-1st in die operation ni 11n* luvii-cil IV ,ii” gear” ; that 
tin -liall "personally own nr tra.-e lip licensed fishing real"; and llmi



“(1) has previously held a salmon n c ^  gear 

license for that specific salmon registration area; or 

“(2) has, for any three years, held a commercial 

fishing license and while so licensed actively engaged 

in commercial fishing in that specific area.”

The regulations '- provide that except in cases of " e x ­
t r e m e  hardship" . . .  a salmon net gear license for a 
specific salmon registration area m ay be issued only to a 

person who:

'■(A) has held in 1965 or subsequent years a 

salmon net gem- license for that specific salmon regis­

tration area; or 

“(B) has, for any three years since January 1, 

i960, held a commercial fishing license and while 

so licensed actively engaged in commercial fishing 

hi that specific area.”
Appellees arc nonresidents who applied for commer­

cial salmon net gear licenses. They apparently arc 

experienced net gear salmon fishermen but they cannot 

qualify for a salmon net gear license to fish in any of 

the 12 regions or areas described in the Act and the 

regulations.1

Appellees filed a motion for summary judgment on the 

grounds that the Act and regulation deprived them of 

their rights under the Equal Protection (’lain of the 

Fourteenth Amendment and also their rights under the 

Alaska Constitution. That constitution provides in 

Art. VIII, S3:

"Wherever occurring in their natural state, fish, 

wildlife, a m 1 waters are reserved to the people for 

common use."

-Alaska Con im erna l F ish ing Regulations tj 102.00 (a) (1000)
1 As defined iu I h r regulations, ul., § 102 00 (a)(2).
•Wh i le  thr ang ina l rn inp la in ; challenged the lOHS regulations, it 

was amended to c h a l l e n g e  die lOliS A c t  and d ie 1000 regulation!: 
under it, which regulated the 1000 fishing season.

2 REETZ v. BOZANICH



REETZ v. BOZAXICH 3
And it provides in Art. VIII, § 15:

“No  exclusive right or special privilege of fishery 

shall be created or authorized in the natural waters 

of the State.”

Appellants filed a motion to dismiss or alternatively 

to stay the proceedings in the District Court pending 

the determination of the Alaska constitutional question 

by an Alaskan court.

Appellants’ motion to dismiss or to stay was denied. 

Appellee’s motion for summary judgment was granted, 

the three-judge District Court holding that the Act and 

regulations in question were unconstitutional both under 

the Equal Protection Clause of the Fourteenth A m e n d ­

ment and under the Constitution of Alaska. 297 F. 

Supp. 304-307.

This case is virtually on all fours with City of Meridian 
v. Southern Bell Tel. d  Tel. Co., 35S U. S. 039, where 
a single district judge in eo istruing a Mississippi statute 

hold that it violated both the Federal and the State 

Constitutions. The Court of Appeals affirmed and we 

vacated its judgment and remanded to the District Court 

with directions to hold tho case while the parties repaired 

to a state tribunal “for an authoritative declaration of 

applicable state law.” Id., at 040.
W e  said:

“Proper exercise of federal jurisdiction requires 

that controversies involving unsettled questions of 

state law be decided in the! state tribunals prelim­

inary to a federal court’s consideration of the under­

lying federal constitutional quest inns. . . . That 

is especially desirable where the q u o -sms of state 

law arc* enmeshed with the federal questions. . . . 

Here, the state law problems are delicate ones, the 

resolution of which is not without substantial diffi­

culty—certainly for a federal court, ... In such 

a case, when the state court’s interpretation of the



statute or evaluation of its validity under the state 

constitution m a y  obviate any need to coiisiderZjfs 

validity under the Federal Constitution, the federal 

court should hold its hand, lest it render a constitu- 

t'onnl decision unnecessarily.” Id., at 640-641.
W e  are advised that the provisions of the Alaska Con­

stitution at issue have never been interpreted by an 

Alaska court. The District Court, feeling sure of its 

grounds on the merits, held, however, that this was not 

a proper case for abstention, saying that "if the question 

had been presented to an Alaska court, it would have 

shared our conviction that the challenged gear licensing 

scheme is not supportable.” 297 F. Supp., at 304. The 

three-judge panel was a distinguished one, two being 

former Alaska lawyers. And they felt that prompt deci­

sion was necessary to avoid the "grave and irreparable” 

injury to the "economic livelihood” of the appellees 

which would result, if they could not engage in their 

occupation "during this year's forthcoming fishing 

season.” Ibid.
It is. of course, true that abstention is not necessary 

whenever a federal court is faced with a question of local 

law. the classic case being Meredith v. Winter Haven, 
320 U. S. 228, where federal jurisdiction was based on 

diversity only. Abstention certainly involves duplica­

tion of effort and expense and an attendant delay. Sec 

Ear/ and v. Louisiana State Hoard, 375 U. S. 411. That 

is why we have said that this judicially created rule 

whi< h stems from Railroad Commission v. Pullman Co., 
312 U. S. 490. should be applied only where "the issue 

of s'ate law is uncertain.” Harman v. Forsscnius, 3S0 
U. f\ 528, 534. Moreover, we said in Zwicldcr v. Koota, 
389 U. S. 241, 24S, that abstention was applicable "only 

in narrowly limited ‘special circumstances/ " citing Crop­
per ". Clark, 337 U. S. 472, 492. In Zwicldcr, a state stat­
ute ,vas attacked on the ground that on its face it was 

repugnant to the First Amendment; and it was con­

4 REETZ v. BOZANICIi



REETZ v. BOZANICH 5

ceded that state court construction could not render 

unnecessary a decision of the First Amendment question. 

3S9 U. S., at 250. A  state court decision here, however, 

could conceivably avoid any decision under the Four­

teenth Amendment and would avoid any possible irri­

tant in the federal-state relationship.

The Pullman doctrine was based on ‘‘the avoidance of 
needless friction” between federal pronouncements and 

state policies. 312 U. S., at 500. The instant case is 

the classic case in that tradition, for here the nub of the 

whole controversy may be the state constitution. The 

constitutional provision relates to fish resources, an asset 

unique in its abundance in Alaska. The statute and 

regulations relate to that same unique resource, the m a n ­

agement of which is a matter of great state concern. W e  

appreciate why the District Court felt concern over the 

effect of further delay on these plaintiffs, the appellees 

here; but we have concluded that the first judicial 

application of these constitutional provisions should 

properly be by an Alaska court.

W e  think the federal court should have stayed its hand 

while the parties repaired to the state courts for a reso­

lution of their state constitutional questions. W e  ac­

cordingly vacate the judgment of the District Court and 

remand the case for proceedings consistent with this 

opinion.
11, is so ordered.
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1 I N  T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  O F  A L A S K A

J O H N  B O Z A N I C H ,  et al.,

Pl a i n t i f f s ,
i

v *

A U G  IE R E E T Z ,  C o m m i s s i o n e r  
o f  F i s h  and G a m a  for the 
S t a t e  o f  . A l a s k a ,  et al.,

D e f e n d a n t s .

)

)

)

)

)

)

•j

Mo. J - 5 - 6 S

O P I N I O N

<?C. -< . . I — • Z -X -  . 'TF I'L E D
F E B  2  1 9 5 9

u : ; i t e u  sr.--.7-::: :::7 F .: :,t c o u r t
• DISTRICT 0? ALASKA

B e f o r e :  W A L T E R  ELY, C i r c u i t  Judge, and
R A Y M O N D  E. P L U M M E R  a n d  J A M E S  A. V O N  D E R  H E Y D T ,
D i s t r i c t  Judges.

ELY, C i r c u i t  Judge:

P l a i n t i f f s  arc. n o n r e s i d e n t s  of A l a s k a ,  'jha d e­

f e n d a n t s  a r e  t h o s e  a u t h o r i t i e s  o f  Lhc S t a t e  o f  A l a s k a  c h a r g e d  

w i t h  the e n f o r c e m e n t  of A l a s k a  r e g u l a t i o n s  p e r t a i n i n g  t.o 

f i s h i n g  r i ghts. T h e  p l a i n t i f f s  arc e x p e r i e n c e d  s a l m o n  f i s h e r­

men ,  and e a c h  h a s  p u r s u e d  h i s  o c c u p a t i o n  in c e r t a i n ,  a l t h o u g h  

n o t  all, o f  t h e  c o a s t a l  w a f e r s  o f  Alaska. T h o s e  w a t e r s  are 

g e n e r a l l y  d i v i d e d  into t w e l v e  f i s h i n g  regions. In 1968,

A l a s k a  a d o p t e d  a c e r t a i n  s t a t u t e  u n d e r  w h i c h  f i s h i n g  r i g h t a  '

' i n  the d i f f e r e n t  regi ons w a r e  t h e r e a f t e r  to h e  r e g u l a t e d  by

v  -
g e a r  l i c e n s i n g  r e q u i r e m e n t s .  T h e  w o r d  " g e a r , "  in its p e r t i n e n t  

m e a n i n g  h e r e ,  r e f e r s  to the o p e r a t i n g  nets e m p l o y e d  in the 

c o m m e r c i a l  h a r v e s t i n g  o f  salmon. T h e  statute' u n d e r t o o k  to 

c o n f e r  u n o n  the B o a r d  o f  Fish and G a m e  the r i c h t  to adopt'• »• i

a d d i t i o n a l  r e g u l a t i o n s  pursuant, t.o flic statute. T h e  most 

r e c e n t  of the r egulations, those w h i c h  arc. p e r t i n e n t  hero,

1/ A t t a c h e d  as f o o tn ote I / is chap ten 186, S. I,. A. 1968

1-

z \  .’ i-..!i!rf lc  
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b e c a m e  e f f e c t _ v e  o n  F e b r u a r y  12, 1969. F r o m  a n  e x a m i n a t i o n

o f  the g e r m a n e  p r o v i s i o n s  o f  the statute, q u o t e d  in the m a r ­

gin, it is a p p a r e n t  t h a t  n o n e  o f  the p l a i n t i f f s  c o u l d  q u a l i f y  

for a s a l m o n  n e t  g e a r  l i c e n s e  to f i s h  in some of the t w e l v e  

r e g i o n s .  In fact, t h e i r  a p p l i c a t i o n s  for the 1 9 6 8  f i s h i n g ,  

s e a s o n  w e r e  d e n i e d  u n d e r  r e g u l a t i o n s  less r e s t r i c t i v e’tha n  . 

t h o s e  m o s t  r e c e n t l y  i s s u e d .  * •

•The p l a i n t i f f s  h a v e  a r g u e d  that the l i c e n s i n g  r e­

q u i r e m e n t s  arc i n v a l i d  as v i o l a t i v e  of b o t h  the C o n s t i t u t i o n s  

o f  t h e  U n i t e d  S t a t e s  a n d  the S t a t e  of A l a s k a .  T h e r e  is n o  

J u r i s d i c t i o n a l  p r o b l e m  v/ith the a m o u n t  i n  c o n t r o v e r s y ,  a n d  in 

l i g h t  of the s u b s t a n t i a l  f e d e r a l  questi on, our J u r i s d i c t i o n  

is i n i t i a l l y  f o u n d e d  on 28 U.S.C. f, 1331(a). S i n c e  p l a i n t i f f s

2 /  W e  q u o t e  h e r e  the r e l e v a n t  e x t r a c t  f r o m  the 1969 Commercial  
•Fishing R e g u l a t i o n s  for the S t a t e  of Alaska:

" S e c t i o n  1 0 2 . 0 9  S a l m o n  Rot G e a r  L i c e n s e s .

(a) P e r s o n s  e l i g i b l e  for s almon net g e a r  l i c e n s e s .

(1) E x c e p t  in c a s e s  of e x t r e m e  h a r d s h i p  as 
d e f i n e d  in Sec. 1 02.00 ( a ) ( 2 ) ,  a s a l m o n  
n o t  g e a r  l i c e n s e  for a s p e c i f i c  s a l m o n  
r e g i s t r a t i o n  a r e a  m a y  bo i s s u e d  o n l y  to 
a. p e r s o n  who:

(a) h a s  h e l d  In 1963 or s u b s e q u e n t  y e a r s  
a s a l m o n  net g e a r  l i c e n s e  for that  
s p e c i f i c  s a l m o n  r e g i s t r a t i o n  a r e a ;  
or

(B) has, for any three y e a r s  s i n c e  J a n ­
uar y  1, i9 6 0 , h e l d  a c o m m e r c i a l  
f i s h i n g  l i c e n s e  and w h i l e  so 
l i c e n s e d  a c t i v e l y  e n g a g e d  in c o m m e r­
cial f i s h i n g  in that s p e c i f i c  area.

(2) E x c e p t i o n s  for e x tr eme h a r d s h i p :

U p o n  a p p r o v a l  by a H a r d s h i p  P a n e l  c o n ­
si s t i n g  of the C o m m i s s i o n e r ,  the D e p u t y  
C o m m i s s i o n e r  for Com.:;, ere.I al Fisher i e s ,  
a n d  the D i r e c t o r  of the C o m m e r c i a l  
F i s h e r i e s  D i v i s i o n  o f  the D e p a r t m e n t  o f  
F i s h  a n d  Ca.v.e, a ::,a 1 nan n-.-t gear l i c e n s e  
shall be i s s u e d  as f o llows :

(A) S e r i o u s  injury, sickness, or d e a t h ;

-  o ~
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s e e k  a d e c l a r a t i o n  of the u n c o n s t l t u t l o n a l i t y  of s t a t e  lav.’s 

a n d  a n  I n j u n c t i o n  a g a i n s t  t h e i r  enf orc e m e n t ,  our t h r e e -  

j u d g e  D i s t r i c t  C o u r t  v;as c o n v e n e d  p u r s u a n t  to 28 U.S.C. §§ 

22ol, 2 2 g* t. O n • r'euruary J - l i j  li? u9 j we eonuuCi.ed a h e a r i n g  oil 

t h e  d e f e n d a n t s '  m o t i o n  to d i s m i s s  an d m o t i o n  for s u m m a r y

i
j u d g m e n t  a n d  the p l a i n t i f f s '  m o t i o n s  for i n j u n c t i v e  r e l i e f  .

a n d  for s u m m a r y  j u d g me nt. We t o o k  the c a u s e  u n d e r  a d v i s e -
c

ment, a n d  our r e v i e w  o f  the a u t h o r i t i e s  h a s  c o n v i n c e d  us

I • -
t h a t  we m u s t  d e n y  the d e f e n d a n t s '  m o t i o n s  a n d  e n t e r  s u m m a r y

i
J u d g m e n t  i n  f a v o r  o f  th e p l a i n t i f f s .  Our r e a s o n s  follow.

I» <
■ In. t h e i r  m o t i o n  to dismiss., the d e f e n d a n t s  s u g -

0

g e s t e d  that t h ere is n o  case or c o n t r o v e r s y  b e c a u s e  the i s ­

sues  are moot. T h i s ' c o n t e n t i o n  is v a l i d  in its a p p l i c a t i o n  

to t h e  p l a i n t i f f s '  o r i g i n a l  complaint, w h i c h  c h a l l e n g e d  the 

n o w - e x p i r e d  I960 r e g u l a t i o n s  u n d e r  'which they w e r e  d e n i e d  

l i c e n s e s  for t h a t  season. The plaintiffr.' a m e n d e d  c o m p l a i n t ,

2 /  C o n t i n u e d

I f  the h e a d  or a h o u s e h o l d  w h o  h e l d  a 
19d8 A l a s k a  s a l m o n  net g e a r  l i c e n s e  
will be p r e v e n t e d  f r o m  c o m m e r c i a l  
f i s h i n g  in 1 9 3 9  b e c a u s e  of s e r i o u s  
injury, or s i c k n e s s  as c e r t i f i e d  by a 
p h y s i c L a n ,  or death, a  m e m b e r  o f  his 
family, or o ther i n d i v i d u a l  s e l e c t e d  
by the family, shall b e  i s s u e d  a 3 9^9 
s a l m o n  net g e a r  l i c e n s e  for the s a m e  
r e g i s t r a t i o n  area.

(B) O ther cases o f  e x t r e m e  h a r d s h i p ,  in 
e l u d i n g  n e w  fishor.lcs, c e r t a L n  m i l i t a r y  
s e rvice s i t u a t i o n s  a n d  p r o l o n g e d  i l l­
nes s e s  as a p p r o v e d  by the H a r d s h i p  Panel

A n e w  fishery is a f i s hery that h a s  
d e v e l o p e d  in a r.ev; l o c a t i o n  vdiere
e l i gible ^  4 -  U  -

L l o t i O are i n s u f f i c i e n t  to
a d e q u a t e l y  h a r v e s t  the r e s o u r c e . "

-  3 -



h o w e v e r ,  d e a l s  s q u a r e l y  w i t h  the 1969 r e g u l a t i o n s  and s t a t u t e  

n o w  in e f f e c t  a n d  u n d e r  w h i c h  they w o u l d  c l e a r l y  b e  p r e v e n t e d  

f r o m  o b t a i n i n g  the g e a r  l i c e n s e s  n e c e s s a r y  for u t i l i s i n g  their 

s a l m o n - c a t c h i n g  e q u i p m e n t  in c e r t a i n  c o a s t a l  r e g i o n s  that
i * 1

t h e y  desire. A n o t h e r  t h r e e - j u d g e  c o u r t  o f  this D i s t r i c t  o v e r­

r u l e d  a s i m i l a r  s u g g e s t i o n  o f  m o o t n e s s  and e x p l a i n e d  its

» i
r e a s o n i n g  at l e n g t h  in B r o w n  v. A n d e r s o n , 202 F. Supp. 96 

(D. A l a s k a  1962). ’ \

T h e  d e f e n d a n t s  also u r g e  that w e  a b s t a i n  f r o m  con-

r " •
s i d e r a t i o n  o f  the i s sues in light of the q u e s t i o n s  o f  s t 2 te'f .
lav; i n v o l v e d  in the case. It is p e r f e c t l y  c l e a r  to .us that 

the p l a i n t i f f s  s h o u l d  not be p e n a l i z e d  by our a d o p t i n g  the 

p o s i t i o n  that w e  s h o u l d  a b s t a i n  from m e e t i n g  the i m p o r t a n t  

c o n s t i t u t i o n a l  issues p r e s e n t e d  u n t i l  the A l a s k a  s t a t e  c o u r t s  

m a y  at some f u t u r e  time be c a l l e d  upon to a n a l y z e  the q u e s t i o n s ,  

O u r  a b s t e n t i o n  w o u l d  s u r e l y  d e p r i v e  the p l a i n t i f f s  o f  s u b­

s t a n t i a l  e n g a g e  'ant in their o c c u p a t i o n  d u r i n g  this y e a r ' s  

f o r t h c o m i n g  f ishing s e a s o n . Tin h p r o s p e c t i v e  i n j u r y  to 

t h e i r  e c o n o m i c  liveli hood looms too g r a v e  a n d  i r r e p a r a b l e  to 

p e r m i t  d e l a y  in the a d j u d i c a t i o n  of their constitutional, 

r i g h t s .  M o r e o v e r ,  the legal i ssues p r e s e n t e d  do not c o n s t i­

tute a p r o p e r  c a s e  for a p p l i c a t i o n  of the d o c t r i n e  o f  a b s t e n­

tion. T h e  p r o p e r  d i s p o s i t i o n  o f  the c a s e  on the m e r i t s  is too 

c lear, and v/e h a v e  a b s o l u t e l y  no doubt that:, i f  the q u e s t i o n  

h a d  b e e n  p r e s e n t e d  to an A l a s k a  court, it w o u l d  h a v e  s h a r e d  our 

c o n v i c t i o n  that the c h a l l e n g e d  g e a r  l i c e n s i n g  s c h e m e  is not 

s u p p o r t a b l e .  See the a n a l y s i s  of a u t h o r i t i e s  in Z w 1c k l o r v. 

K o o t a, .409 U.S. 2:1, 230 o l ,  SS S. Ct. 391, 19 L. Ed. 2d 44'j. 

(1,967). In Z'.'j c1- l e r , the. S u p r e m e  Court stated, "V/e h a v e  

| frequent ly •ph?'. /•••.' the.I eh. i :: not to be o r d e r e d

u n l e s s  .the s t a t e  s t atute is o r u n c e r t a i n  n a t u r e ,  end is 

o b v i o u s l y  susceptible, of e limiting c o n s t r u c t i o n . "  [Cita-

. _ a _
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tions o m i t t e d . ]  3S9 U.S. at 251, n o t e  14.
*

A s  w e  i n t e r p r e t  the l i c e n s i n g  scheme, it v i o l a t e s  

the e q u a l  p r o t e c t i o n  c l a u s e  o f  the F o u r t e e n t h  A m e n d m e n t  o f  

the C o n s t i t u t i o n  of the U n i t e d  States. The. o n l y  p e r s o n s
i ...

that c a n  p r e s e n t l y  q u a l i f y  for n e t - g e a r  l i c e n s e s  a r e  those

a l r e a d y  v e s t e d  w i t h  the l ocal p r i v i l e g e .  To r e c e i v e  a

1 .• 
l i c e n s e  for a p a r t i c u l a r  fishery, o n e  m u s t  h a v e  h e l d  a

g e a r  l i c e n s e  i n  the same r e g i o n  i n  a y e a r  s ince 1965 or

h a v e  h e l d  a c o m m e r c i a l  f i s h i n g  l i c e n s e  in that r e g i o n  for

. ! - . 3 /  _ • \  •
a n y  three y e a r s  s i n c e  1960. A n  a s p i r i n g  c o m m e r c i a l  l i c e n s e e

i •

w i s h i n g  to p a r t i c i p a t e  i n  s a l m o n  f i s h i n g  m a y  w o r k  for a

l o c a l l y  l i c e n s e d  e m p l o y e r  for three y ears or m a y  fish for

h i m s e l f  b u t  w i t h o u t  the n e c e s s a r y  -net-gear to c a t c h  salmon. 

Thus, if an o u t s i d e r  w i s h e s  to fish for s a lmon in a g i v e n  

year, and i n  three y e a r s  to q u a l i f y  for h i s  o w n  g e a r  licen se, 

h i s  c h a n c e s  a r e  w h o l l y  d e p e n d e n t  upon o b t a i n i n g  e m p l o y m e n t  

u n d e r  a m e m b e r  o f  that, 'losccl c l a s s  of f i s h e r m e n  who, in the 

s p e c i f i e d  p a s t  years, p o s s e s s e d  the r i g h t  to fish in the 

area. A l t h o u g h  a state m a y  e n a c t  fishi ng r e g u l a t i o n s  in 

the l e g i t i m a t e  i n t e r e s t s  o f  c o n s e r v a t i o n  and safety, it m a y  

not, to a c h i e v e  those ends, e m p l o y  a r b i t r a r y  and irration al 

m e a n s  w h i c h  c r e a t e  or protect: local, monopolistic: interes ts. 

U n d e r  the schema, entry in to the s a l m o n  f i s h i n g  i n d u s t r y  is 

c o n t r o l l e d  not b y  the state, but by local f i s h e r m e n  in eac h

3/ C o m m e r c i a l  F i s h i n g  R e g u l a t i o n s ,  s e c t i o n  1 0 2 . 0 9 ( a ) ( 1 )
(A), (B)(1.969), note 2, sunra, No other e n t r i e s  into the 
s a l m o n  fishin g indu stry in any c o a s t a l  r e g i o n  are p e r m i t t e d  
e xcept the n a r r o w l y  p r e s c r i b e d  class of e x t r e m e  h a r d s h i p  
cases as l i m i t e d  in s e c tion 10?. 09 (a) (2) (1.969) , a l s o  q u o t e d  in 
n o t e  2, Si"ira. U n d e r  this " h a r d s h i p "  p rovis i o n ,  a l i c e n s e e  
w o u l d  be e m p o w e r e d  to a s s i g n  hi.r* l i cense  to anyone, r e g a r d l e s s 1 
of  w h e t h e r  or n o t  the .assignee b a d  any fishing e x p o v icR.cc 
w'i tat so a v e r .
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a r e a  w h o  a r e  e l i g i b l e  for g e a r  l i c e n s e s  and c a n  c h o o s e  a m o n g

t h e  c o m m e r c i a l  ‘f i s h e r m e n ,  i f  any, that they m i g h t  w i s h  to hire.

T h e  pov/er to p e r m i t  c o m p e t i t i o n  c a n n o t  b e  v e s t e d  in p r i v a t e

inv.ti'cjcs WiiOJu o .1 a  ocnej.ii/ v/oulu orcii/iadly not ue s e r v e d  by
o •

a s s i s t i n g  p o t e n t i a l  c o m p e t i t o r s  to q u a l i f y .

We a r e  c o n v i n c e d  t h a t  the A l a s k a  s c h e m e  c a n n o t  

m e e t  the e q u a l  p r o t e c t i o n  r e q u i r e m e n t s  s e t  f o r t h  in M o r e y  v.

y ------------------------------------------------------------------------- — -------- :
Doud, w h e r e i n  the S u p r e m e  C o u r t  s t r u c k  dovrn a n o t h e r  i n v i d i o u s  

c l a s s i f i c a t i o n  i n  l e g i s l a t i o n  c o n c e r n i n g  e c o n o m i c  r e g u l a t i o n .  

T h e r e ,  t h e  S u p r e m e  C o u r t  a n n o u n c e d :
I ■
i

"In d e t e r m i n i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  
A c t ’s a p p l i c a t i o n  . . . w e  s t a r t  w i t h  the*

. • e s t a b l i s h e d  p r o p o s i t i o n  t h a t  t h e  ‘p r o h i b i t i o n  
• .of the E q u a l  P r o t e c t i o n  C l a u s e  g o e s  no f u r t h e r

t h a n  t h e  i n v i d i o u s  d i s c r i m i n a t i o n . 1 W i l l i a m s o n  
v. I.ee O p t i c a l  C o ., 3 4 8  U.S. 483, 4 8 9 7  T h e  

• r u l e s  f o r  c e s s i n g ~ a  d i s c r i m i n a t i o n  h a v e  b e e n  
s u m m a r i z e d  as f o l l o w s :

’1. T h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  the 
F o u r t e e n t h  A m e n d m e n t  d o e s  n o t  take f r o m  
the S t a t e  the p o w e r  to c l a s s i f y  in the 
a d o p t i o n  of p o l i c e  lavrs, b u t  a d m i t s  of 
t h e  e x e r c i s e  o f  a w i d e  s c o p e  o f  d i s c r e t i o n  
in that  regard, a n d  a v o i d s  w h a t  is d o n e  
o n l y  w h e n  it is w i t h o u t  any r e a s o n a b l e  
b a s i s  a n d  t h e r e f o r e  is p u r e l y  a r b i t r a r y .
2. A c l a s s i f i c a t i o n  h a v i n g  s o m e  r e a s o n a b l e  
b a s i s  do es n o t  o f f e n d  a g a i n s t  t h a t  c l a u s e  
m e r e l y  b e c a u s e  it is n o t  m a d e  w i t h  m a t h e m a t i c a l  
n i c e t y  o r  b e c a u s e  in p r a c t i c e  it r e s u l t s  in 
s o m e  i n e q u a l i t y .  3* W h e n  the c l a s s i f i c a­
ti o n  in s u c h  a lav/ is c a l l e d  i n  q u e s t i o n ,  j f 
a n y  s t a t e  o f  f a c t s  r e a s o n a b l y  c a n  b e  c o n­
c e i v e d  that w o u l d  s u s t a i n  it, the e x i s t e n c e  
o f  t h a t  s t a t e  of facts at the time the l a w  
w a s  e n a c t e d  m u s t  be a s s u m e d .  4. One w h o  
a s s a i l s  the c l a s s i f i c a t i o n  in s u c h  a lav; m u s t  
c a r r y  the b u r d e n  o f  shov/.lng that it does  
n o t  rest u p o n  any r e a s o n a b l e  b a sis, but is 
e s s e n t i a l l y  a r b i t r a r y .’ L i n d s l e y  v. N a t u r a l

220 U .S . o l , 7 0 ^ 7 9 7

)
/

\ C a r b o n i c  Gas Co.

3 5 !

"To t h e s e  rules v;e a d d  t h e  c a u t i o n  that ’D i s c r i m i n a­
t i o n s  o f  an u n u s u a l  c h a r a c t e r  e s p e c i a l l y  s u g g e s t  
c a r e f u l  consideratrion to d e t e r m i n e  w h e t h e r  the y 
are o b n o x i o u s  to the c o n s t i t u t i o n a l  p r o v i s i o n . 1" 
[Citat ions o m i t t e d . 1

i. 3  - citiu oir.er g a u t h o r i t i e s ;

;4/ 354 U.S. 4 5 7 J 77 S. Ct. 1 34 4 , 1 L. E d .  2d 1485 (1 5 5 7 )

- o  -
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ise K a y h u e  v. C i t y  of P l a n t a t i o n , 3 7 5  F . 2 d  h h 7, *150-51    ^

(5th Ci r. 1957); pig L e vy v. L o u i s i a n a , 391 b . S . 6 8 , 71,

8 3  3. Ct. 15°9j 20 L. Ed. 2 d  *'36 (19*58). V(e can r e a s o n a b l y

c o n c e i v e  o f  n o  h y p o t h e t i c a l  state o f  f a c t s  w h i c h  w o u l d

j u s t i f y  d i s c r i m i n a t i o n  in f a v o r  of s a l m o n  f i s h e r s  w h o
»

T
h a p p e n e d  to h a v e  h e l d  c o m m e r c i a l  l i c e n s e s  in t h r e e  y e a r s  • 

s i n c e  I 960 or s e a r  l i c e n s e s  in a y e a r  s i n c e  1 9 8 5 - T h e  

j d e f e n d a n t s  s u g g e s t  that p r i o r  e x p e r i e n c e  m i g h t  be n e c e s s a r y  

in  t h e  i n t e r e s t s  o f  s a f e t y  and c o n s e r v a t i o n  m a n a g e m e n t ;  

n e v e r t h e l e s s ,  we p e r c e i v e  n o  r a t i o n a l  b a s i s  for the s t a t e ' s  

j p l a c i n g  o f  s e l e c t i o n  o f  the o u t s i d e r s  a l l o w e d  to g a i n  the 

n e c e s s a r y  " p rior e x p e r i e n c e "  in the i n d u s t r y  in the h a n d s  of 

p r i v a t e  c i t i z e n s  n o w  e l i g i b l e  for the r e q u i r e d  l i c e n s e s .  T h e  

d e f e n d a n t s  s u g g e s t  that the n e c e s s a r y  e x p e r i e n c e  m a y  be g a i n e d  

b y  a n  o u t s i d e r  if he f i s h e s  c o m m e r c i a l l y  in the a r e a  for thre e 

y e a r s ,  e v e n  t h o u g h  such f i s h i n g  is not  th the n e t - g e a r
j

! n e c e s s a r y  to c a t c h  salmon. VJe c a n n o t  u n d e r s t a n d  hovr the

e c e s s z r y  to fish for s a l m o n  m i g h t  be p r o m o t e d

by r e q u i r i n g  the plaintiffs, vrho are experiences .In salmon

f i s h i n g ,  or o t h e r s  w i t h  no such e x p e r i e n c e  to e m p l o y  the

d i f f e r e n t  t e c h n i q u e s  i n c i d e n t  to f i s h i n g  for h e r r i n g  or 
!

o t h e r  f o r m s  o f  n o n - s a l m o n  sea life..

A l t h o u g h  v;e w o u l d  h a v e  p r e f e r r e d  that the A l a s k a

" e x p e r i e n c e "

the A l a s k a  C o n s t i t u t i o n ,  which, in its A r t i c l e  VIII, p r o v i d e

J *v W* .. w. X <
v;aters are reserve 
u s e .

, oppor tun ity

.icensi n g sc'no

in its A r I J cl

i e .  V.'here ver '

f i s h ■.» 
J ' ' lid I

» the p eop le fo

"Section 15. ho Exclusive Right of Fishery.
1 . 0  e x : j . u s i v <T: V 1 vi O ̂

ii 1 - . . . . .

.* s* r<: j .  * o:
* ‘ r . .  1 “ • . *

the natural water.; of uhe St-.to."

T n e  tv/Or*i-jy ^ :v.-r̂  1 o_ m 1. I *t an Cpxnion elrec t o o  m

-  7 -
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C o m m i s s i o n e r  o f  the D e p a r t m e n t  of F i s h  and Game, d a t e d  

F e b r u a r y  9, 1968, e m p h a s i z e d  the u n c o n s t i t u t i o n a l i t y  of 

a p r o p o s e d  a n d  ... e s s e n t i a l l y  s i m i l a r  l i c e n s i n g  r e q u i r e­

m e n t  T.-.ns,Ci. *iuvd c i i l i c e n s e s  Lo Lno se
*

l i c e n s e - h o l d e r s  vrithin the s a m e  a r e a  in the p a s t - t w o  years.

T h e  A t t o r n e y  G e n e r a l  r e l i e d  o n  S t a te ex r e l . B a c i c h  v. Hus-a,

187 W a s h .  75, 59 P . 2d 1101 (1936), in w h i c h  1933 s a l m o n  g e a r

l i c e n s e s  w e r e  i s s u e d  o n l y  to those w h o  h a d  h e l d  l i c e n s e s  in

1 9 3 1  o r  1932. K e  set f o r t h  the l e g i s l a t i v e  h i s t o r y  o f
! *

s e c t i o n  15, s u p r a , d e m o n s t r a t i n g  that the p r o v i s i o n  w a s

b a s e d  o n  s e c t i o n  1 o f  the W h i t e  A c t  o f  J u n e  6, 1924, 43

Stat. 46 4, u n d e r  w h i c h  A l a s k a  f i s h e r i e s  w e r c  r e g u l a t e d

p r i o r  to A l a s k a ' s  s t a t e h o o d .  T h e  l e a d i n g  case c o n s i d e r i n g

the W h i t e  A c t  is H y n e s  v. G r i m e? P a c k i ng Co., 337 U.S. 86,

69 . S. Ct. 96.3, 93 I.. Ed. 123! (1949). T h e  S e c r e t a r y  o f  the

I n t e r i o r  h a d  o r d e r e d  c e r t a i n  A l a s k a  w a t e r s  c l osed to fisirir.e

b y  all e x c e p t  those of the K a r l u k  I n d i a n  R e s e r v a t i o n  a n d

t h e i r  l i c e n s e e s .  T h e  S u p r e m e  C o u r t  in H ynes h e l d  that the

W h i t e  A c t  p r o h i b i t e d  f i s h i n g  g r a n t s  to special g r o u p s  or

n u m b e r s  o f  p e o p l e .  W e  read, at 1.20-22:

" C o n g r e s s  did noL p r o p o s e  that t h e s e  r i c h
f i s h i n g  g r o u n d s  should be m o n o p o l i z e d  by
t h i s  d e f i n e d  g roup.  T h e  l e g i s l a t i v e  h i s t o r y  
o f  the W h i t e  A c t  o n l y  e m p h a s i z e s  w h a t  tine 
s t a t u t e  c l e a r l y  says, that is, no special 
p r i v i l e g e s  in A l a s k a n  f i s h i n g  p r e s e r v e s .  . . .

" F o r  the c o n s e r v a t i o n  o f  the f i s h e r i e s ,  it 
w a s  r e c o g n i z e d  that a d n i n i s t r a t i v e  f l e x i b i l i t y  
m u s t  be p e r m i t t e d .  . . . [W]e are. of the 
o p i n i o n  that, l i c e n s e s  for f i s h i n g  m a y  be r e ­
q u i r e d  in a r e a s  r e g u l a t e d  u n d e r  the Wii'to 
Act. W e  think, h o w e v e r ,  these l i c e n s e s  
m a y  be o n l y  r e g u l a t o r y  in c h a r a c t e r  . . . .

" W e  find n o t h i n g  in the W h i t e  Act that 
a u  tho r i r. •?. s t c  S a c r a t a r y a f t i ’. •? 1 n t e r i. o r t o
rant re rev vat i on o c c  'T.:’! . the privi 1 oge 

ear Lusivo o'...

The. A t t o r n e y  G e n e r a l  of A l a s k a  a l s o  r u l e d  that the B o a r d  of
/

pi a n C] p o . - » cov.l a  n o t  o l v o o  11*  ̂ c. • ]c#r*n L ric! <?.I:L.̂ (1T ' t '/
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in the a b s e n c e  o f  g u i d i n g  s t a n d a r d s  p r e s c r i b e d  b y  o t h e r  p r o­

vi s i o n s  o f  law, to s p e c i f y  c e r t a i n  p r i o r  y e a r s  as the test 

for w h e t h e r  s a l m o n  g e a r  l i c e n s e s  w o u l d  be issued, here,

the B o a r d  has set specific years in the j.9o(j's, although no 
* v

g u i d e l i n e s  are i n c l u d e d  in the 1969 s t a t u t o r y  scheme. In

this c o n n e c t i o n ,  it is p e r t i n e n t  to n o t e  that the A t t o r n e y

i
G e n e r a l  s O p i n i o n  w a s  e x p l i c i t l y  m a d e  a p p l i c a b l e  to s e c t i o n

102.09, the f o r e r u n n e r  of the s e c t i o n  102.09 r e g u l a t i o n s

set out in f o o tnote 2, suora.
■ •

T h e  A l a s k a  l e g i s l a t u r e  a p p a r e n t l y  a t t e m p t e d  to 

a v o i d  the i m p a c t  o f  A t t o r n e y  General. B o y k o ' s  O p i n i o n  by 

o s t e n s i b l y  p r o v i d i n g  an a v e n u e  b y  w h i c h  a c o m m e r c i a l  l i c e n s e e  

m i g h t ,  a f t e r  t h r e e  y e a r s  w i t h  such an area license, o b t a i n  

a s a l m o n  g e a r  l i c e n s e  in the p a r t i c u l a r  area. T h e  fact that 

he m i g h t  d o-so, e v e n  though he c o u l d  never, w i t h o u t  the aid 

o f  an e s t a b l i s h  I'd n e t - g e a r  licensee., h a v e  p r e v i o u s l y  g a i n e d  

e x p e r i e n c e  in the ar ea w i t h  g e a r  essential to e c u  tore la 1 

s a l m o n  CLshi tig c’oes not hat moa;.x.o wi th lit* tie f o n d a n t s 1 

a r g u m e n t  that the c h a l l e n g e d  s cheme  is d e s i g n e d  to p r o m o t e  

s a f e  o p e r a t i o n s  by e x p e r i e n c e d  fisher m e n . It a p p e a r s  to us 

that the " e s c a p e "  a v e n u e  o f f e r s  nothing, b e y o n d  an illusory

i
h o p e  to u a u - e s l a b l  i shed s a l m o n  f i s h ermen seckini’g to ply 

their trade in a n e w  area.

T h e r e  is no s a v i n g  c!i f ! renee b e t w e e n  the present, 

licensing, sche. ;• and that to w h i c h  the A t t o r n e y  G e n e r a l  

d i r e c t e d  h i s  o b j e c t i o n .  Both w o u l d  tend t.o e s t a b l i s h  mo­

n o p o l i s t i c  trade g u i l d s  not thought •!.*■: • rebl b y  the Irrr.ei . 

of A l a s k a’s C o n s t i t u t i o n .  As a. p r o p e r l y  cons'- i Luted thru.** 

judge cri"..i:, v:-e h a v e  j u r i s d i c t i o n  to CQi'.d A:- all legal 

a t t n d . u p :  i V  • r.'.-w-efn. 1 1 o;-j • ' V  »; •1 . • •
Tnc . v. .1 o' >r i, 957 Id, S. 7.1, Sfl-t I , f >1) g , Ct. in.>3, ~\ f..

Ed. 2d 569 (I960). m- t h e r e f o r e  eoi'cl«»de t b‘>! the 1969

-9-
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- In. o r a l  a r g u m e n t  the d e f e n d a n t s  that

s u m m a r y  j u d g m e n t  lor the p l a i n t i f f s  '.mild i»_ •. p r o p e r  b e ­

c a u s e  the d e c i s i o n  of the co urt m i g h t  res t u p o n  f.acts to b e

p r o v e d  in p l e n a r y  proceedings, t r e s s e d  fur u. d e f i n i t i o n  of 
»

s u c h  a n t i c i p a t e d  proof, d e fendants'  c o u n s e l  w a s  u n a b l e  to 

s p e c i f y ,  w i t h  any r e a s o n a b l e  precision,, any g e n u i n e  i s s u e  

o f  fact. M o r e o v e r ,  any g e n u i n e  i s s u e  o f  fact, t h e  r e s o l u­

ti o n  o f  w h i c h  m i g h t  c o ntrol the d i s p o s i t i o n  o f  the c o n t r o -
5 /

v e r s y ,  is r e q u i r e d  by Rule 5(H) (2") o f  this c o u r t  to b e  

d i s c l o s e d  b y  w r i t t e n  s t a t e m e n t  not. l a t e r  than t h r e e  days 

p r i o r  to the h e a r i n g  on a m o t i o n  for s u m m a r y  j u d g m e n t .  T h e  

d e f e n d a n t s  clid not, w i t h i n  the time a l l o w e d  b y  L’nis rule, 

o r  ever, f i l e  the r e q u i r e d  statement. This c o r r o b o r a t e s  

o u r  c o n c l u s i o n  that no g e n u i n e  d i s p u t e d  i s s u e  o f  fac.L r e ­

ma i n s .  C o un sel d i d  o r a l l y  s u gges t that the d e f e n d a n t s  

m i g h t  o f f e r  p r o o f  that o v e r r i d i n g  c o n s i d e r a t i o n s  o f  c o n­

s e r v a t i o n  i n s p i r e d  die a d o p t i o n  of this c h a l l e n g e d  r e g u l a­

tory scheme. Such proof, v.-italVvcr jt m i g h t  ho, c o u l d  not 

a l t e r  t h o  result. H o w e v e r  w o r t h y  or d e s i r a b l e  m a y  h a v e  

b e e n  the m o t i v e s  b e h i n d  the legislation, they c a n n o t  c u r e  the 

o b v i o u s  c o n s t i  t ut.tonal i n fi n  ii ties .

A c c o r d i n g l y ,  v/a doiy  the d e f e n d a n t s 1 m o t i o n s  t.o 

d i s m i s s  a n d  for suvnary judgment, l.'o g r a n t  the p l a i n t i f f s’ 

m o t i o n  for sur.eery judgment . The on fore o m e n  I: o f  the 1969

5 /  T h i s  r u l e ,  as a m e n d e d  M a r c h  1 , 1.967, r e a d s  a s  f o l l o w s :

" ( 2) A n y  p a r t y  o p p o s i n g  t h e  notion, [f or 

s u m m a r y  j u d j - e e t ]  s h a l l ,  n e t  l a t e r  t h a n  t h r e e

(3) d a y s  prioi to th e h e a r i n g ,  s e r - v  a n d  f i l e  

a coc.ciae ’ stc. i.e.. - y \  t o f  gc-.u'na i s s u e s ’ 

s e t t i n g  f o r t h  al* : at er in i f a c t s  as to w h i c h  

it is ' ' ’ • .* i •: a gas ul •’ ■ is ;u.-

u a e e  s.*u 1 i.L •

- 1 0 -



s t a t u t e  and the r e g u l a t i o n s  i n  q u e s t i o n  is p e r m a n e n t l y  

e n j o i n e d .  P l a i n t i f f s’ c o u n s e l  w i l l  p r e p a r e  and s u b m i t  a
6 /  j

p r o p o s e d  f o r m  of j u d g m e n t .  .i

&

D a t e d  this cay 61 February, 1565

f

*5 /  C^C-<-~r ____

U n i t e d  S c a t e s  Cir c u i j / J u d g e

f  ’ /  / ?  X ?  r
- s /  k J <._• . vj

* United^ “States D i s t r i c t  J u d g e  

/ U n i t d d  S tates D i s t r i  c t J J u g  e



T H E  F O L L O W I N G  D O C U M E N K S )  MAY N O T  F I L M  
L E G I B L Y  B E C A U S E  O F  POOR  Q U A L I T Y  O F  T H E  
O R I G I N A L ,



r .  v .  • •*.* * .

F o o t n o t e  If ( R e f e r e n c e  p a g e  1)

W e  set f o r t h  h e r e  the p e r t i n e n t  s t a t u t e , 

c h a p t e r  186, S.L.A. 1963.

AN ACT

r ' H e ia c i r . ^  t o  p e r s o n s  e l i - l h l s  so  c ’o l a i r . . z * - r  l i o e r . s o s ;  and  p ro-  
v id i r .-  Cor i h  eSz'icz-Vi d i c e .

EC JT 2 N A C 7 JO  Z ' / : H 2  LECIZLATLITo C . : THE S1A11 O.* ALASW.:

• Seoc io r.  I .  lIO lo l. lV lV i: r iXElhCS. Co ) 
dir.ds t h a t  o x s o s s l v c  e n t r y  i n t o  A la sk a  di;':.lr.p a r e a s  h a s  r e ­
s u l t e d  lr. r - i s s l v i  a o o u r . u l a t i c r s  o f  so lco r. d! sh ir ,y ; « :•  -..-Is:-, 
a t t e n d a n t  e v e r - l n c r e i s i r . s  d i d d i e - l t y  lr. p r o v i d i n g  d o r  so..-.3 
c o n s a r v a . s i s n  ar.d r.ar.aa c t he  r s s o a r o e .

( i)  C.-.i l e g i s l a t u r e  dursh,:* d lud s  t h a t  she  u n i n h i b i t e d
i s i u tn c .-  od r e : r  l i c e n s e s  t o  t r y  or.-: '.so t o t h l . .  1 ':? o f
e .vpe r ic r . r  ; i n  she p a r s i o u l t r  -.v.c.: .h i .  r.ss o n ly  h s . r .  sh .  p 'r ir . j  
d o c t o r  ter .  2 t r y  so..'.iri so a a - s i i s  ion  o:' e i o o s o iv a  .pour a l s o  
h a s  p o s e d  i.l l is . lo ' .?.l r .sr.a ;nrar.s , o n d o r o a r e r . t , sr. i  p u b l i c  
s a f e t y  p ro i l- .- j  s h r : _ ; h  sr.o l a : /  a d s r . i l i . * r i : /  v i s r .  re i 's la-  
t l c r . s ,  send p r o o c o . r o ;  p_o.ll--;* oo a.* i r . i i v i c u s l  a rc*..

(a) lr. v ie ,:  c 1 s h e  dir.dt-.ps lr. {o ) or..1 C‘i ‘ shir, 
s e c t i o n ,  I t  io  c o n s i d e r e d  r.aosssr . ry  by sr.e l e p l r . . . . t  -ro -so lr.- 
pose  e x p e r i e n c e  r o c s l r e . e n s s  bodor.. I s s - s r c e  od oc.lr.or. .pear 
l i c e n s o r ,  to  a p p l i c a n t s .

* S e c . 2, .13 l o .C i  lr. sr.o r.ded by addtr .y  a r.o; s e c t i o n  z c ,

r e a d :
S a c . .  lo .C5 .532 . ?i?.30::s 21:31212 •.•Or. 02.1?. :.102M323.

(a) o v c c p t  lr.- o a s e s  a? e x s r e r . r  h o r- c h lp  or dadlr,..d by t h e  
H o a r d  o f  o . j . .  ’ n d  C i n e ,  a  c a l r . c r .  r . s n  £ e i r  1 ' c . e r . c *  d o r  ;. 
s p o o l  d i e  s s lr .on  r e g i s t r a t i o n  a r e a  soy be I s s u e d  o n ly  t o  a 
p e r s o n  who

(1) h a s  p r o v l o u i l y  h o ld  a sir.or. r .ss  i  s.- 
l i c e n s e  d o r  c h a t  s p e c i f i c  s s ln s r .  ro_ lr .s rs- .lo r .  a  re  a ; c r

I
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j e e s o r a e d u :; s u p p i ,i::i e :;t i m c  t s e  d e c i s i o n

Tito c o u r t  h a v i n g  h o a r d  a r g u m e n t s  o f  c o u n s e l ,  c o n s i d e r e d  the 

brief.;, a n d  r e n d e r e d  i t s  d e c i s i o n  in o p e n  c o u r t  d e c l a r i n g  C h a p t e r  

188, S e s s i o n  L a v s  o f  A l n s h a  1 9 G 8  to l>e in v i o l a t i o n  o f  t h e  C o n ­

s t i t u t i o n  o f  A l a s k a ,  h e r e b y  s u p p l e m e n t s  it;; o r a l  d e c i s i o n .

Tito plaintiff;; c h a l l e n g e  the c o n s t i t u t i o n a l i t y  o f  C h a p t e r  

1.88, S e s s i o n  Lav/s o f  A l a s k a  1 9 8 8 ,  w h i c h  . m e n d s  A S  J C . 3 S . 2 5 0 ,  5 38 

a n d  5-10 in an a c t i o n  for a d e c l a r a t o r y  'judgment a n d  for a p e r m a n ­

e n t  i n j u n c t i o n  a g a i n s t  t h e  onforccnonl. o f  t h e  s e s s i o n  la'/. T h e  

o l a  in t i f f s  b a s e  t h e i r  c h a l l e n g e  to the law o n  S e c t i o n s  1 a n d  7, 

A r L i c l e  I, a n d  S e c t i o n s  3, 13, a n d  17, A r t i c l e  V I I I ,  C o n s t i t u t i o n  

\ o f - Jv la sh a.

S o m e  o f  the* p l a i n t i f f s  c h a  L l u n g e d  Ch ltd., S L A  1 9 C 8  in the 

jj F e d e r a l  D i s t r i c t  C o u r t  a n d  a t h r e e  j w u g o  p a n e l  r u l e d  the. a c t  w a s  

u n c o n s t i t u t i o n a l  as ho.i .raj in vioJ a Lion o f  the U n i t e d  S t a t e ;

C o n s t i t u t i o n  a n d  the C o n s t i t u t i o n  o f  A l n s h a ,  '-on. in : ■ v. '" *• * tv:,

i'l 25 7 !'• d u o o .  390 (i). A l a s k a  1 9 81 ). T h e  Lure* jud^v* ’Feder.iJ

j '

(■ , • I r; tr ie t C o u r t  d e c i s i o n  war. sot- a s i d e  a*; v i o  l.ilii r .* the d-'UM rise.
I;

I'i.f' a s i cn I. i o n  'ey Liu.; U n i t e d  Si.rL.*:; S n o r e n e  C o u r t .  •< l.._ y .  sr

397 U.S. 82, 2 j L. Ed. 2d 68 (1579). T h e  Mir*rone C o u r t  dl.i not: 

c o n s i d e r  th e meri ts o f  the c a s e  b u t  r o u . m u  *t! the c a s e  »o th e 

D i s t r i c t  C o u r t  n t r v i n g  *>rocoed lu gs in o r  J o  r • o r  *. he o n r t i e s  to 

1 iti*' ..L .* tr. * A l a s k a  Conutii.ut.i or.ai c u e s t i o n s  _ n  the . M a s h a  c o ur ts .
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riarch 3, 1071, for t h e  r e a s o n s  s e t  f o r t h  in t h i s  o p i n i o n .  T h e

d e f e n d a n t s  c h a l l e n g e d  s u m m a r y  j u d g m e n t  b e i n g  g r a n t e d  for the

p l a i n t i f f s  a n a  i.iuvoa. c u r i n g  Lae c o u i j c  or cue argum*—a t  o n  t s o

m o t i o n  for s u m m a r y  j u d g m e n t  in f a v o r  o f  the d e f e n d a n t s .

Cl;. ICG, S L A  10 G 3  p r o v i d e s :

S e c t i o n  1. L E G I S L A T I V E  F I N D I N G S .  (a) T!ic 
locji il a t u r c  f i n d s  t h a t  e x c e s s i v e  e n t r y  i n t o  
A l a s k a  f i s h i n g  a r e a s  h a s  r e s u l t e d  in m a s s i v e  
a c c u m u l a t i o n s  o f  s a l m o n  f i s h i n g  g e a r  w i t h  
a t t e n d a n t  e v e r - i n c r e a s i n g  d i f f i c u l t y  in p r o v i d i n g  
f o r  s o u n d  c o n s e r v a t i o n  a n d  m a n a g e m e n t  o f  t h e  

,, r e s o u r c e .

(b) T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  the 
u n i n h i b i t e d  i s s u a n c e  o f  g e a r  l i c e n s e s  t o  a n y o n e  
d e s p i t e  t o t a l  l a c k  o f  e x p e r i e n c e  in t h e  p a r t i c u­
l a r  a r e a  h a s  n o t  o n l y  b e e n  the p r i m e  f a c t o r  t e n d i n g  
t o w a r d  a c c u m u l a t i o n  o f  e x c e s s i v e  g e a r  b u t  a l s o
has p o s e d  a d d i t i o n a l  m a n a g e m e n t ,  e n f o r c e m e n t ,  
a n d  p u b l i c  s a f e t y  p r o b l e m s  t h r o u g h  the l a c k  of 
f a m i l i a r i t y  w i t h  r e g u l a t i o n s ,  w a t e r s ,  and 
n r o c c d u r c s  p e c u l i a r  to the i n d i v i d u a l  area.

(c) In v i e w  o f  the f i n d i n g s  in (a) a n d  ('.>)
o f  th i s  s e c t i o n ,  it is c o n s i d e r e d  n o c e s s n r v  a y  the 
l e g i s l a t u r e  to i m p o s e  e x p e r i e n c e  r e q u i r e m e n t s  
b e f o r e  i s s u a n c e  of  s a l m o n  g e a r  l i c e n s e s  to a p p l i­

c a n t s  .

Mac. 2. A G  1 3 . 0 5  is a m e n d e d  by a d d i n g  a n o w  
s e c t i o n  to read:

G e e . 1 G .05.530. PEGGO.lG K L I G J h L G  F O P  G G A A  
L TCIGICGG. (a) E x c e p t  in c a s e s  of  e x t r e m e  h a r d­
s h i p  as d e f i n e d  by  the h o a r d  o f  F i s h  a n d  G a me, 
a s a l m o n  n e t  g e a r  l i c e n s e  for a s p e c i f i c  s a l m o n  
r e g i s t r a t i o n  a r e a  m a y  be i s s u e d  o n l y  to a p e r s o n  

w h o

(1) h a s  p r e v i o u s l y  h e l d  a s a l m o n  sol g e a r  
l i c e n s e  for t h a t  s p e c i f i c  s a l m o n  r e g i s t r a t i o n  

area; or

(2) h a s , for a n y  t h r e e  y e a r s ,  h o l d  a c o m m e r c i a l  
f i s h i n g  l i c e n s e  and w h i l e  so l i c e n s e d  . i c i i v l y  
e n g a g e d  in c o m m e r c i a l  f i s h i n g  in th a t  speei' ic
a r e a .

(i>) A n  a p p l i c a n t  w h o  c l a i m s  t h a t  ho is 
q u a l i f i e d  for a g e a r  l i c e n s e  u n d e r  (a)(2) o Ll*.i.s 
s e c t i o n  .Shall s u b m i t  to the P o p n r t m a h t  o f  P o v a n u o

(1) a n  a f f i d a v i t  by  the appl.icat.'.- si...I try* 
th a t  h e  •mrchas. d A l a s k a  c o m m e r c i a l  fishi. ;v

The plaintiffs' notion for summary judgment was grantee

l i c e n s e s  to: r e . m i r e d  th roe  y e a r s ,  a i d  d u r i n g  
t h o s e  ’r e a r s , com: jrci.il.lv fi sh ed  in the sr.cei.‘.i e 
s a l m o n  r e g i s t r a t i o n  area; the soocif.i.e year.; the 
a p p l i c a n t  n u r c h a s n d  c o m m e r c i a l  fisLi.no l i c e n s e s



(2) c i t h e r  a f f i d a v i t s  f r o m  l;v;o p e r s o n s  
h o l d i n g  c u r r e n t l y  val:'d g e a r  l i c e n s e s  in t h e  a r e a  
w h e r e  the a p p l i c a n t  d e s i r e s  to fish s t a t i n g  
t h a t  the a p p l i c a n t  h a s  f i s h e d  the r e q u i r e d  t i n e  
in t h a t  area, o r  f o r  e a c h  of t h r e e  y e a r s  s t a s e­
m e n  ts p r e p a r e d  b y  t h e  a p p l i c a n t ,  s u b s e q u e n t  to t h e  
e f f e c t i v e  d a t e  o f  th i s  section,, s i g n e d  b y  e m p l o y e e s  
o f  the D e p a r t m e n t  o f  P i s h  a n d  G a m e  e v i d e n c i n g  
that tiro a p p l i c a n t  d i d  r e p o r t  in at  a D e p a r t m e n t  
o f  F i s h  and G a m e  o f f i c e  w i t h i n  the r e q u i r e d  a r e a  
d u r i n g  tire r e q u i r e d  t h r e e  yea r s .

(c) P. p e r s o n  w h o  m a k e s  a f a l s e  s t a t e m e n t  in 
the a f f i d a v i t s  r e q u i r e d  b y  ( b ) (1) a n d  (2) o f  t h i s  
s e c t i o n  is g u i l t y  o f  a m i s d e m e a n o r .

<*. dec. 3. A G  1 6 . 0 5 . 5 4 0  is a m e n d e d  to read:

Sec. 1 6 . 0 5 . 5 4  0. L I M I T A T I O N  ON  I G G N A N C L  O'1 
F I S H I N G  Oil! A P. L I C G N S H S . T h e  f i s h i n g  g e a r  l i c e n s e s  
mentioned, in secs. 550 - 650 o f  this c h a p t e r  s h a l l  
be  issued, o n e  to the a p p l i c a n t  and o n l y  f o r  the 
a r e a  in w h i c h  the a p p l i c a n t  q u a l i f i e s  u n d e r  
sec. 536 of: this c h a p t e r .  F a c h  applicar.-', s h a l l  
p e r s o n a l l y  o p e r a t e  o r  a s s i s t  in the o p e r a t i o n  o f  
the l i c e n s e s  f i s h i n g  y e a r . H a c h  a p p l i c a n t  '"or the 
f i s h i n g  g e a r  l i c e n s e s  m e n t i o n e d  in sec".. 570 
a n d  500 o r t h i s  c h a p t e r  s h a l l  a l s o  p e r s o n a l !’' o w n  
o r  l e a s :  the l i c e n s e s  f i s h i n g  gear. T h e  l i c e n s e  
is t r a n s f e r a b l e  as p r o v i d e d  u n d e r  sec. 670 o r 
t h i s  c h a p t e r .

Gee. •!. A G  1 6 . 0 5 . 2 5 0  is a m e n d e d  by a d d i n g  *’• n e w  
s u b s e c t i o n  to read:

(.1.2) e s t a b l i s h  addition.*. I q u a l i f i c a t i o n s  

r e l a t i n g  to tunc e l i g i b i l i t y  r e q u i r e m e n t s  for g e a r  
L i c e n s e s .

Gee. 5. Tlii.s Act. become:; > ff<*e!iv*: o n  .January I, 
1065, u n l e s s  all o r  anv p a r t  o f  sec. 1 0 2 . 0 0  o f  the 

,106.3 .Alaska C o m m e r c i a l  F i s h i n g  " o q u l n t i o n s  i.s 
s t r u c k  d o w n  b v  the c o u r t s , a t  w h i c h  time th i s  A c t  
w.i 11. .become e f f e c t i v e  i m m e d i a t e l y .

T h e  f i n d i n g s  o f  the L e g i s l a t u r e  c o n c e r n i n g  the d e s i r e d L l i t y  j 

o f  r e d u c i n g  the a m o u n t  of f i s h i n g  g e a r  to p r o m o t e  tun c o n s e r v a t i o n !  

a n d  me r. a g o m e  jit o f  the f i s h e r 1' is a c c e p t e d .  F u r t h e r ,  the c o u r t  

a p p r e c i a t e s  the diet t h a t  a o r o s u m n t i o n  Ln f a v o r  o r c o n s t  it:; t inn- ;
" i

a l i t v  en i s k s .
I

T h u  c o u r t  r.gund r.o g e n u i n e  issues o f  m a t e r i a l  :'..cf sir :
I

. ‘ v: t ■:. * r, the couri d e t e r m i n e d  that: the s t a t u t e  viol .tea i. : • ■ • :a.I 

p r o t e c t i o n  g u a r a n t e e  o f  Gee. 1, Art. I; the c o m m o n  us:  p r o v i s  .or.

shall he narr.ec! in the affidavit; and
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of  See. 3, Art. v i i l  a n d  the p r o h i b i t i o n  o f  an e x c l u s i v e  r i g h t  

' o r  s p e c i a l  p r i v i l e g e  o f  the f i s h e r y  p r o v i s i o n  o f  Sec. 15, Art.

V III, C o n s t i t u t i o n  o f  A l a s k a .

b’on e  t h e  ol ai nti ffg a n d  n o r n o n n  s i m i l a r l y  s i t u a t e d  c o u l d  

q u a l i f y  for a s a l m o n  n e t  g e a r  l i c e n s e  in s o m e  o f  the s a l m o n  

r e g i s t r a t i o n  a r e a s  a n d  t h e r e f o r e ,  th e y  w e r e  d e p r i v e d  of a v a l u a b l e  

ri g h t .

T h e  c l a s s i f i c a t i o n  b e t w e e n  t h o s e  w h o  c o u l d  r e c e i v e  a l i c e n s e  

f o r  a s i n g l e  , a l n o n  r e g i s t r a t i o n  a r e a  and t h o s e  w h o  c o u l d  n o t  w a s  

a r b i t r a r y  a n d  c o n s t i t u t e d  a n  u n r e a s o n a b l e  c l a s s i f i c a t i o n .  T h e  

c o m m o n  c a l l i n g  o f  f i s h i n g  is a f u n d a m e n t a l  r i g h t  a n d  c a n n o t  be
I

l i m i t e d  a r b i t r a r i l y .  S t a t e ex. rcl. p.nclch v. H u s o , 59 P . 2 d  1101 j
i

:j (Wash. 1936). T h e  d e f e n d a n t s '  a s s e r t i o n  t h a t  o n e  n o t  n o w  e l i g i b l e

for a n e t  g e a r  l i c e n s e  m a y  q u a l i f y  b y  e n g a g i n g  in c o m m e r c i a l

f i s h i n g  for t h r e e  y e a r s  in the s a l m o n  r e g i s t r a t i o n  a r e a  a p p e a r s
*

i l l u s o r y  w h e n  the f acts of  c o m m e r c i a l  f i s h i n g  in A l a s k a  a r e  c o n­

s i d e r e d .  See b r i e f s  o f  the p a r t i e s  for a d e s c r i p t i o n  o f  the 

s a l m o n  fishery.

I
T h e  c a s e , h o t c h  v . S o n r d  o f P.ivc.r P i I n fc C o m m i s s i o n ers. _js _r

| the P o r t o f  W o w  O r l e a n s  , 330 U.S. 552, 9] r.. 1 Id. 1 0 9 3  (1017) 

u p h o l d i n g  the r i g h t  o f  t h e  r i v e r  p i l o t s  at b o w  O r l e a n s  to l i m i t  

t h e i r  n u m b e r  is n o t  c o n t r o l l i n g  in t h e  c a s e  at issue. b e i n g  a

i
r i v e r  p i l o t  is m o r e  n e a r l y  like b e i n g  a p h y s i c i a n  o r  l a w y e r  t h a n

i
is b e i n g  a f i s h e r m a n  w h i c h  c o m p a r e s  w i t h  b e i n g  a farmer, s a i l o r ,  

t e a m s t e r ,  o r  a r t i s a n  as t h e  S u p r e m o  C o u r t  a n a l y s e d  the facts. In 

a d d i t i o n ,  the S u p r e m e  C o u r t  e m p h a s i s e d  t h a t  r i v e r  p i l o t s  ’/or 

li in e f f e c t ,  s t a t e  o f f i c i a l s  a n d  the .State o f  bon is; i ana h a d  . t.. anti
!

nepol. ism s taiai to .

Tae. h i s t o r y  o f  the U n i t e d  State:: and. the g r o w t h  of  o o : • rev 

11
ji i n c l u d e d  w i t h i n  its b o u n d a r i e s  oxer.rvli f i t a e  vie. ;o: i the ...di . 
iti|
I' fata.-rs o f  o u r  c o u n t r y  h a d  in m a k i n g  lb'- r e p u b l i c  .. 're ’ tr.v o 
l i

i are.:. T h o s e  A l a s k a n s  p r i v i l e g e d  to d r a f t  the const L tut ion for
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t h e  i n c h o a t e  s t a t e  uncle re toe J t h e  w i s d o m  o f  i n s u r i n g  e q u a l  p r o­

t e c t i o n  o f  the l a w s  to e a c h  p e r s o n  a n d  p r e v e n t i n g  l i m i t a t i o n s  o.i 

t h e  f r e e  e x o r c i s e  o f  an i n d i v i d u a l 1s l e g i t i m a t e  i n i t i a t i v e .  d e c . 

1, Art. I, C o n s t i t u t i o n  o f  A l e s h a .

Gee. 3, Art. V I I I ,  C o n s t i t u t i o n  o f  A l a s k a  provic.es:

CO?’.noil Li S C . h u e  r o v e r  o c c u r r i n g  in t h e i r  n a t u r a l  
sta t e ,  fish, w i l d l i f e ,  a n d  w a t e r s  are r e s e r v e d  
to t h e  p e o p l e  for c o m m o n  use.

Gee. 15, Art. V I II, C o n s t i t u t i o n  o f  A l a s k a  p r o v i d e s :

::o n k C h U G i v c  r i g h t  o f  pig:hit/. : : o  e x c l u s i v e  r i g h t  
•* o r  s p e c i a l  p r i v i l e g e  of  f i s h e r y  s h a l l  h e  c r e a t e d  o r  

a u t h o r i s e d  in t h e  n a t u r a l  van to r s  of  t h e  Gtato.

It is c o n c e d e d  t h a t  t h e  a b o v e - q u o t e d  c o n s t i t u t i o n a l  p r o v i s i o n  w a s

an e m b o d i m e n t  o f  t h e  e f f e c t  o f  S e c t i o n  1 o f  t h e  V.’hi t c  A c t  o f

J u n e  G, 1924, 43 S t a t . 4 G 4 and c a r r i e d  w i t h  it the m o a n i n g  g i v e n

!_>•' t h e  c o u r t s ,  './he r i g h t  ten fish c o m m e r c i a l l y  is s o u g h t  to he

r e s t r i c t e d  b y  the A c t  a n d  Lais w o u l d  in e f f e c t  g r a n t  an  e x c l u s i v e

r i g h t  of f l a k e r’/ w h i c h  is p r o h i b i t e d ,  '••'nor, y. -s TVishi;w C o,

*5 > 7  i t  r * • • r  ( \ 7  t  f V J 1 h) ’> 1 r  O  r \  / * a  O f i n
J  J  / I i f *  i . J  W f  ‘  —J  J.l •  I . C % • t. »4 f  k/ m J  I I * V. l_ •  > U  I ' \  1. - 4 « * )  m

Vue g e ne ra l m o a n i n g  o f  the w o r d s  of the c o n s t i t u t i o n a l  p r o ­

v i s i o n  r e q u i r e  that r.o d i s t i n c t i o n  b e t w e e n  person:.; e q u a l l y  

s i t u a t e d  is to ho m a d e  w i t h  regard- to fish in t h e i r  n a t u r a l  state.

Ch. 1 f!G, G LA J . h a s  ..ever b e e n  or forces b e c a u s e  its e f f e c t  

■was s u s p e n d e d  d u r i n g  t.iio pond- s.oy of  the proem, -d i.iw ; .1:» t..

'..'nit.-d G t a t  s: C o u r t s  and the n a O t m o n t  o f  C s  77, P..A 1278.

7h_* c o u r t  d:id n o t  h a v e  l.o d e c i d e  the g u • •;! Lot; o' id:, .e-pro-

••tin t-v.es:; o f  rcgi s t r a t i o n  e.roas r.or the du/. ••rooM*; i rgui" v.

p l a i n !' i. f fs .

'he d o c  is ion of Luo Lhr> : i’.ideo foi.eral di ’.trier ■ ■ urf

*'r tight but  ’•'us :.ot c o n s i d e r e d  con f. ro.l 1 •.;;</ i m  • c.

.   /
f.iis d a 1' f*Z "arch., 1171, .it G?i:»e..U, ..I .she.

/ /  - v  -
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S t a t e  o e  A l a s k a
O F F I C E  O F  T H E  G O V E R N O R  

*J  O N B  A  V

January 10, 1973

The Honorable Terry Miller 
President of the Senate 
Alaska State Legislature 
Juneau, Alaska

Dear Mr. President:

Pursuant to the Uniform Rules of the Legislature, I am 
transmitting a bill to regulate entry into Alaska 
Commercial Fisheries.

The limited entry study that I requested and the Legisla­
ture established last summer has more work yet ahead of 
it, but sufficient research has been completed to recommend 
a sound basic regulatory program, and to apply that program 
to the species that need it most — salmon.

Alaska's salmon resources cannot produce a livelihood for 
an unlimited number of fishermen, nor can they be success­
fully managed for maximum sustained yield if utilized by 
an unlimited number of fishermen. The only alternative to 
the continuing loss of a healthy professional fishery is 
the stabilization of entry into the fishery at reasonable 
lev e l s ,

The makeup and traditions of the salmon fishery vary 
greatly from area to area, but two basic generalizations 
apply to the whole state:

1) Excessive numbers of fishermen partici­
pating in the harvest of salmon have reached 
acute proportions in almost every area.

2) Without entry limitation the commercial 
salmon fishery will be taken over increasingly 
by moonlighters, sport-commercial, and part- 
time hobby fishermen.

Most past efforts to limit entry have failed because they 
were stop-gap efforts designed to postpone the problem by 
creating special licensing preferences, or to offer a
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s o l u t i o n  a p p l i c a b l e  to t h e  s p e c i a l  p r o b l e m s  of  o n l y  one
area. T h e  r e s u l t s  w e r e  u n c o n s t i t u t i o n a l  p r o g r a m s  t h a t
d i d  n o t  s a t i s f y  the u n i q u e  c o n d i t i o n s  o f  d i f f e r e n t  f i s h e r i e s .

O u r  b a s i c  o b j e c t i v e  h a s  b e e n  t o  d e v e l o p  a c o n s t i t u t i o n a l  
a n d  p r a c t i c a l  p r o g r a m  w h i c h  c a n  b e  a p p l i e d  f l e x i b l y  w i t h  
f a i r n e s s  to the v a r i e d  n e e d s  a n d  s p e c i a l  p r o b l e m s  o f  e a c h  
f i s h i n g  a r e a  t h r o u g h o u t  the S t a t e ,  w h i l e  at  t h e  s a m e  ti m e  
o f f e r i n g  a p e r m a n e n t  s o l u t i o n  b e n e f i t i n g  t h e  e n t i r e  State.
I b e l i e v e  t h a t  this b i l l  d o e s  so.

Its o v e r a l l  o b j e c t i v e  is to s t a b i l i z e  t h e  n u m b e r  o f  c o m­
m e r c i a l  f i s h e r m e n  w i t h i n  e a c h  s a l m o n  f i s h i n g  a r e a  at a 
l e v e l  c o m m e n s u r a t e  w i t h  the a b i l i t y  of  the r e s o u r c e  to 
p r o v i d e  an a d e q u a t e  l i v e l i h o o d  for the f i s h e r m e n .  Its 
l o n g - r a n g e  g o a l  is an e c o n o m i c a l l y  a n d  b i o l o g i c a l l y  h e a l t h y  
p r o f e s s i o n a l  fishery.

T h e  I n i t i a l  S c o p e  o f  a L i m i t e d  E n t r y  P r o g r a m

E a r l y  in the s t u d y  the d e c i s i o n  w a s  m a d e  to f o c u s  a t t e n t i o n  
on t h e  A l a s k a  s a l m o n  f i s h e r i e s ,  r a t h e r  t h a n  to d e a l  i m m e d i­
a t e l y  w i t h  the p r o b l e m  of  o p e n  a c c e s s  in all A l a s k a  
f i s h e r i e s .  T h i s  was d o n e  for s e v e r a l  r e a s o n s ,  a l t h o u g h  it 
is a c k n o w l e d g e d  t h a t  o t h e r  i m p o r t a n t  A l a s k a  f i s h e r i e s ,  su c h  
as k i n g  c r a b  a n d  shri m p ,  are a l r e a d y  s u f f e r i n g  f r o m  too 
m u c h  f i s h i n g  e f f o r t  and m a y  r e q u i r e  t h e i r  o w n  l i m i t e d  e n t r y  
p r o g r a m s  in the n e a r  future.

It is the S t a t e ' s  s a l m o n  f i s h e r i e s  that a r e  the m a i n  focus 
of p u b l i c  a t t e n t i o n .  In t e r m s  of i n c o m e  and e m p l o y m e n t  
t h e y  r a n k  far a b o v e  any o t h e r  fis h e r y .  B e c a u s e  of t h e i r  
c o m p l e x i t y  a n d  the g r o w t h  of f i s h i n g  p r e s s u r e  o n  them, the 
s a l m o n  f i s h e r i e s  p r e s e n t  the m o s t  u r g e n t  n e e d  for l i m i t e d  
e n t r y  r e g u l a t i o n .  B e c a u s e  s a l m o n  f i s h i n g  p r a c t i c e s  v a r y  
g r e a t l y  f r o m  a r e a  to area, a l i m i t e d  e n t r y  p r o g r a m  for 
s a l m o n  w i l l  r e q u i r e  a f a i r l y  g e n e r a l  a n d  f l e x i b l e  s t a t e w i d e  
r e g u l a t o r y  f r a m e w o r k .  S u c h  a b r o a d - b a s e d  a p p r o a c h  w i l l  be 
c a p a b l e  of e n c o m p a s s i n g  o t h e r  s p e c i e s  l a t e r  w h e n  the n e e d  

a r i s e s .

T h e  P r o b l e m  of G r o w i n g  F i s h i n g  P r e s s u r e

E v e n  w i t h  s u b s t a n t i a l l y  i m p r o v e d  b i o l o g i c a l  m a n a q e m e n t  
s i n c e  S t a t e h o o d ,  the s a l m o n  f i s h e r i e s  a r e  n o t  as h e a l t h y  
as t h e y  c a n  be b e c a u s e  a s t e a d i l y  i n c r e a s i n g  n u m b e r  of 
f i s h e r m e n  are p a r t i c i p a t i n g  in the h a r v e s t .  T h e s e  n e w


