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8 A ct to  p rovide secu rity  fo r  p ay m en t of to r t  liab ilities and
9 basic re p a ra tio n  benefits and  who can n o t conveniently  obtain

10 in su ran ce  th ro u g h  o rd in a ry  m ethods a t  ra te s  not in excess
11 of those applicable to  ap p lican ts  u n d er the  plan. T he plan
12 m ay be by a ssig n m en t o f ap p lican ts  am ong in su re rs , pooling,
13 o th e r jo in t in su rin g  o r re in su r in g  a rran g em en t, o r any o th er
14 method that will reasonably accomplish the purposes of this
15 Section, includ ing  any  a rran g e m e n t o r  u n d e rtak in g  by in-
16 su re rs  th a t  re su lts  in all ap p lican ts  being conveniently
17 afforded th e  in su ran ce  coverages on reasonable and  not
18 u n fa ir ly  d isc rim in a to ry  te rm s th ro u g h  o rd in a ry  m arkets.
19 (b ) T he plan shall make available optional added repara-
20 tion  and  to r t  liab ility  coverages and  o th e r co n trac t pro-
21 visions the  [com m issioner] o f in su ran ce  determ ines a re
22 reasonab ly  needed by ap p lican ts  and  a re  com m only afforded
23 in v o lun tary  m ark e ts . T he p lan  shall provide fo r th e  avail-
24 ab ility  of financing  or in s ta llm en t paym ents of prem ium s
25 on reasonab le and  cu sto m ary  te rm s  and conditions.
26 (c) All in su re rs  au tho rized  in th is  S ta te  to  w rite  m otor
27 vehicle liab ility , basic re p a ra tio n , o r  optional added rep ara -
28 tion  coverages the  [com m issioner] requ ires to be offered
29 u n d er subsection  (b ) ,  shall p a r tic ip a te  in th e  plan. T he plan
30 shall provide for equitable apportionment, among all par-

31 ticipating insurers writing any insurance coverage required

32 unde:- the  plan, of th e  financial b u rd en s of in su rance pro-
33 vided to applicants under the plan and costs of operation

34 of the plan.

35 (d) S u b jec t to  superv ision  and  approval of the [com m is-
36 sioner] of in su rance, in su re rs  m ay consult and ag ree  w ith
37 each of h er and w ith  o th e r a p p ro p ria te  persons as to  the
38 organization, administration, and operation of the plan and

39 as to rates ami rate modifications for insurance coverages

40 provided  u n d er the  p lan . K ates and ra te  m odifications
41 adopted  o r  charged  fo r in su ran ce  coverages provided u n d er
42 th e  plan shall be firs t adopted  o r  approved  by the Icom m is-
43 sioner] of insurance and be reasonable and not unfairly

44 d isc rim in a to ry  am ong ap p lican ts  fo r in su rance u nder the
45 plan.
46 (e) To carry out the objectives of this Section the [com-

47 m issioncr] o f in su ran ce  m ay ad o p t ru les, m ake o rd ers, e n te r
48 into agreements with other governmental and private enti-

49 ties and persons, and form and operate or authorize the

50 fo rm ation  and  op era tio n  o f b u reau s  and  o th e r legal en titie s .
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This Section requires the formation of an organized plan which will 
assure the ready availability to all consumers of necessary automobile insur­
ance coverages. It is similar in purpose and concept to existing assigned 
risk statutes. The objective is that all reasonably needed and customary 
coverages will be conveniently and expeditiously available to all applicants 
subject to the security requirements of the Act. It is the resp isibility of 
the insurance [commissioner] of the State to see that a satisfactory plnn is 
adopted and implemented. The [commissioner] is granted broad powers to 
either approve and regulate a plan developed by insurers or, if necessary, 
to directly establish and operate one.

To avoid fragmentation of coverage of a particular applicant, the Section 
requires that not only the basic reparation and tort liability coverages 
which are compulsory under the Act be provided but also that there be 
made available such other optional added reparation and liability coverages 
and other policy provisions as the. [commissioner] determines are reasonably 
needed and arc commonly available in the normal markets. Also, to minimize 
financial barriers to access to insurance through the plan, the Section 
requires that premium finnncing of coverages provided through the plan 
be made available on customary terms.

Although the mechanism employed may he an assigned risk plan such as 
those now prevalent, the Section permits a rango of other devices which 
may be evolved. It would, for example, authorize the adoption of a system 
through which insurers are required to mnke insurance directly available 
to nil applicants who might otherwise be rejected and then allocntc tho 
loss burdens and expenses of those risks among the participating insurers 
through n reinsurance or pooling arrangement. Also, it would permit a 
system which involved the writing of all risks under the plan by n single 
insurer ruther than distributing them among various insurers, again with 
an allocation of the loss nnd expense burden nniong the participating in­
surers by assessment or other means. Conceivably, an inter-state plan might 
be developed serving the need regionally or nationally, nnd to facilitate that 
c" lility, the [commissioner] is expressly authorized to enter into agree- 

with other governmental and private entities and persons.
_ details of the plan, its governance, and rules of operntion are to bo 

prescribed by regulations adopted or approved by the insurn’ .'c [ •ommis- 
sionor].

The Section would require a systematic rate structure (though not a 
uniform rate) for all persons insured through the plan with rates which 
nre reasonable nnd not unfainy discriminatory. In this regard, it would 
not permit plans, such as some which were once common but have gone out 
of fashion, in which the rate charged an assigned risk applicant is a sur­
charge rate varying with the company to which he is assigned. A.i persons 
who must obtain insurance hrough plans of this type generally do not 
constitute a sophisticated group nor a competitive market, the Section 
requires that the rates under the plan be adopted or approved by the insur­
ance [commissioner].

With respect to accessibility to insurance through plans of this type, it is 
necessary to achieve a balance between two competing policy gonls, On the 
one hand, the goal of muklng insurance coverages readily available to all 
who need them dictates that the provision of in: urn ice through the plan

Co m ment
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not be unduly strictured. On the other hand, it is undesirable to have the 
plan become a primary market available to consumers who can reasonably 
obtain insurance in ordinary markets. Hence, the question of eligibility for 
insurance through the plan must be addressed. The insurance [commis­
sioner] of the State is in the best position to prescribe the specific criteria 
for eligibility. However, the Section does establish a general test and an 
important corollary to it. The general test is that insurance through the 
plan is to be made available to all who cannot conveniently obtain it through 
ordinary market channels. It is possible under some conditions, however, to 
have an active special market develop in substandard risks with rates which 
are exorbitant in the sense that they are in excess of what applicants would 
bo reasonably charged through the plan. Hence the corollary is that in 
order for the applicant to be denied coverage through the plan, the appli­
cant must be not only able to conveniently obtain the needed coverages in 
the voluntary markets but must be able to do so at rates not in excess of 
those applicable under the plan.

All insurers authorized under the laws of the State to write any of the 
coverages provided through the plan are required to participate in it. The 
financial burden of losses nnd expenses of the plan, to the extent they 
exceed premium income, nre to be equitably apportioned among all partici­
pants. The determination of an equitable basis for appointment, considering 
all factors as to kinds and volumes of coverages ox various types written, 
is left to the insurance [commissioner] in the exercise of his sound discretion.

In order to secure to the participating insurers the exemption from the 
federal antitrust laws provided by the Me('arran-Ferguson Act, the Section 
expressly provides that they may consult and agree among themselves nnd 
with others concerning the organization and operation of the plan subject 
to the regulating supervision of the insurance [commissioner] of the Stntc.

1 Section 36. [Term ina tion  or Modification o f  Insurance />//
2 Insurer]
3 fa )  T h is  Section app lies only to  co n tra c ts  of in su rance
4 p ro v id in g  sec u rity  u n d er th is  Act (S ection  7) fo r a  m otor
5 vehicle w hich is reg is te red  in th is  S ta te  and  is n o t one o f 5
C o r m ore m oto r vehicles u n d er com m on o w n e rsh ip  insured
7 u n d er a  sing le  in su rin g  ag reem en t.
8 (b )  E xcep t as p erm itted  in subsection  ( c ) ,  a n y  te rm in a-
9 tion o f  in su ran ce  by an in su re r , including  any  re fu sa l by the

10 in su re r  to  renew  th e  in su ran ce  a t  the ex p ira tio n  of its  te rm
11 and any  m odification by the in su re r  of th e  te rm s  and  condi-
12 tions o f the  in su rance  u n fav o rab le  to the in su red , is ineffec-
13 tive, unless
14 ( I ) w ritte n  notice of in ten tio n  to  m odify, no t to  renew ,
15 o r o th erw ise  to  te rm in a te  the  in su ran ce  has been m ailed
16 o r delivered to  the  insured  a t least 20 days befo re  th e  elfoc-
17 tive d a te  o f th e  m odification, ex p ira tio n , o r  o th e r te r  mi-
18 nation of the insurance, and

19 (2) the in su re r  h as  expressly  s tip u la ted  in the  in su rin g
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20 ag reem en t e ith e r th a t  (i) th e  in su ran ce  is fo r  a  s ta ted
21 te rm  of a t  least one y ea r a f te r  th e  inception  of coverage
22 and  m ay n o t be modified or te rm in a ted  d u rin g  the  te rm  or,
23 (ii)  if  th e re  is no s ta ted  te rm  o r th e  in su ran ce  is fo r  a
24 te rm  of less th an  one year, th e  in su ran ce  m ay be modified,
25 n o t renew ed, o r o therw ise  te rm in a ted  by th e  in su re r  only
26 a t  specified d a tes  o r in terv a ls  w hich m ay n o t be less th an
27 one y e a r a f te r  th e  inception of coverage o r th e re a f te r  less
28 th an  one y e a r ap a rt.
29 (c) I f  o therw ise  law fully  en titled  to  do so and  w ritten
30 notice o f te rm in a tio n  is m ailed o r delivered to th e  in su red
31 a t  least 15 days before the effective d a te  of the  te rm in a tio n ,
32 an  in s u re r  m ay te rm in a te  insurance as fo llo w s:
33 (1) by cancellation or re fu sa l to  renew  a t  any  tim e
34 w ith in  75 days a f te r  the  inception o f coverage, o r
35 (2 ) fo r nonpaym ent of prem ium  when due.
36 (d ) An in su re r  who has canceled, refused  to  renew , o r
37 o th erw ise  te rm in a ted  insurance shall m ail o r deliver to  th e
38 in su red , w ith in  10 days a f te r  rece ip t of a  w ritte n  request, a
39 s ta te m e n t of the  reasons fo r  th e  cancellation, re fu sa l to
40 renew , o r o th e r te rm in a tio n  o f the in su ran ce  coverage.
41 (e) F o r purposes o f th is  Section o n ly :
42 (1 ) “ nonpaym ent of prem ium  w hen due" includes the
43 n onpaym en t when due of any  in sta llm en t of p rem ium  o r
44 o f an y  financial ob ligation to  any  person who h as  financed
45 the  paym en t of the prem ium  u n d er an y  p rem ium  finance
46 p lan , ag reem en t, o r  a r ra n g e m e n t; and
17 (2 ) a cancellation o r re fusal to  renew  by o r a t  the
48 d irec tio n  of any person ac tin g  p u rs u a n t to any  pow er o r
49 au th o rity  u n d er any  prem ium  finance plan, ag reem en t, o r
50 a rran g e m e n t, w h e th e r o r n o t w ith  pow er o f a tto rn e y  or
51 a ssig n m en t from  th e  insured , co n stitu te s  a cancellation  o r
52 re fu sa l to  renew  by the  in su re r.
53 ( f )  E x cep t as o therw ise  s ta ted  in subsection (e ) ,  th is
5<* Section does no t lim it o r  app ly  to  any  te rm in a tio n , m odifica-
55 tion , o r  cancellation of tho in su rance, o r  to  any  suspension
56 of in su ran ce  coverage, by o r a t  the  req u est of the  insured .
57 (g ) T h is  Section does not affect an y  ri> it an  in su re r  has
58 u n d er o th e r law  to  rescind o r o therw ise  te rm in a te  In su rance
59 because o f frau d  o r o th er w illful m isconduct of th e  insured
60 a t  th e  inception of th e  in su rin g  tra n sa c tio n  o r the  r ig h t of
61 e ith e r  p a r ty  to  re fo rm  the c o n tra c t on the  basis of m " I
62 m istake of fact.
63 (h ) An in su re r , his au thorized  ag en ts  and  em ployees, and
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64 an y  o th e r person  fu rn ish in g  in fo rm a tio n  upon w hich he has
65 relied , a re  no t liable fo r  an y  s ta tem en t m ade in  good fa ith
66 p u rsu a n t to subsection (d ) .

C o m m e n t

The objective of this Section is to make the insurance coverages required 
by the Act stable, at least for consecutive yearly periods, by stringently 
limiting the power of insurers to cancel or modify insurance. It is critical 
to the success of the system created by the Act that approveu security for 
the payment of reparation benefits and tort liabilities be cor linnnusly in 
effect covering as many vehicles operated in the State as possible. Except 
in the limited cases involving government vehicles or where self-insurance 
is an available alternative, insurance, purchased from private insurers is 
the only way in which the security can be provided in compliance with the 
Act. The potential consequences to an owner required to maintain security 
of an interruption in coverage are serious—criminal penalties, the retention 
of full tort liability, and reduction of benefits available under the assigned 
claims plan. Moreover, the public has viewed the practice of cancelling or 
nonrenewing automobile insurance coverages by insurers as an undesirable 
practice subject to abuse and over-utilization. The issue has been one of 
chronic political concern and over two-thirds of the States now have some 
kind of statutory or regulatory restriction on cancellation and nonrenewal. 
Whatever may be the advantages to insurers from an underwriting stand­
point of a retained power to freely and unilaterally cancel or modify insur­
ance, they nre outweighed by the need of consumers to be able to rely upon 
the stability of their insurance for reasonable periods of time.

Hence, every State which adopts the Act should hnve some provision 
which substantially carries out the policy of this Section. Existing laws may 
be adequate or even preferable in many States and each Legislature should 
independently determine whether to retain a present law, perhaps with 
some modification, adopt this Section, or develop some other alternative.

The basic principle which this Section incorporates in striking a balance 
between the business flexibility needed by insurers and the need of con­
sumers for stable coverage is that the insurance once underwritten should 
not be terminated «r modified by the insurer for at least one year, and 
annual periods thereafter, except for nonpayment of a premium obligation 
nnd except for whatever right the insurer may have under other applicable 
law to rescind for fraud or other willful misconduct of the insured in the 
inception of the insurance.

Subsection (a) defines the scope of application of the Section. It applies 
only to insurance providing security covering a motor vehicle registered in 
the State pursuant to the requirement of security imposed by the Act. It 
would not apply to an automobile liability insurance policy written outside 
the State on a vehicle not registered in the State even though, under Section 
11(h), reparation benefits may be recoverable under the policy and the 
policy is deemed to qualify us security covering the vehicle. Because the 
cancellation problem in the past largely has been confined to private pas­
senger automobile insurance and application of the Section to commercial 
coverages might create additional problems, “fleet” ownership situations 
involving f> or more vehicles under common ownership and insured under
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single insuring arrangements are exempted from the application of the 
Section. Generally, the exemption will be operative only in commercial 
ownership situations 1 Jt, to the extent that a few non-commercial owners 
of five or more vehicles are exempted, they may be presumed to be sophisti­
cated enough in the administration of their insurance affairs so that the 
protection of the Section is unnecessary.

Subsection (b) makes clear that except as otherwise expressly permitted 
by the Section, insurance coverage may not be canceled, or not renewed or 
otherwise terminated or modified as to its terms and conditions in any way 
unfavorable to the insured for successive periods of at least one year from 
the inception of coverage. An insurer could comply with the Section in two 
ways. The most ohvious way is to issue policies having stated terms of at 
least one year and which foreclose termination or modification by the 
insurer during the term. If an insurer for some reason desires to issue 
policies for n term of less than one year or to issue so-called “continuous" 
policies without a stated term, then it would have to expressly provide that 
the coverage could be canceled, not renewed, or otherwise terminated or 
modified only at specified dates or intervals which would have to be not less 
than one year from incep.ion and one year apart thereafter. The restriction 
on modification of terms and conditions unfavorable to the insured would 
prohibit rate increases during these yearly periods.

Subsection (b) also provides that in order for any cancellation or other 
termination or any modification to be effective at the expiration of the 
yearly periods, a notice of intention to do so must he mailed or delivered to 
tho insured at least 20 days prior to the effective date of the termination or 
modification.

Subsection (c) states the only two exceptions permitted by the Section 
from the requirement thnt the insurance coverage not be terminated or 
modified by the insurer during yearly periods. The first of these exceptions 
permits the insurer to cancel or refuse to renew coverage at any time within 
75 days after the original inception of coverage. This is to permit the insurer 
a reasonable period within which to investigate the applicant as a risk, to 
decide whether it wishes to write the insurance for the applicant on a 
“permanent” basis, and to properly classify nnd rate the applicant. If such 
an “underwriting period” is not allowed, tho common practice, which serves 
the convenience of consumers and insurers alike, of “binding" risks tempo­
rarily while the investigative nnd underwriting process takes place, might 
he curtailed. As the insurer is required to give 15 days notice of intention 
to cancel or refuse to renew, the period effectively allowed the insurer is 
50 days.

The only other permitted ground for cancellation or refusal to renew 
except at yearly intervals is for nonpayment of nn obligation to pay when 
due the premium or nny installment of premium or any financial obligation 
inder a premium finance plan whereby some other person has advanced 

the premium. Again, termination for this cause can he effective only if notice 
of Intention to terminate has been mailed or delivered to the insured at 
least 15 days previously.

Subsection (d) requires that within 10 days after receipt of a written 
request, an insurer which has canceled, refused to renew or otherwise termi­
nated insurance coverage shall supply the insured with a statement of the 
reasons therefor. If the termination is otherwise lawful, this subsection 
does not purport to impose any substantive restriction on the reasons upon
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which the insurer may rely for termination. Moreover, subsection (h) pro­
vides that the insurer, its authorized agents and employees, and others 
furnishing information upon which it relies, are protected from liability for 
statements made in good faith pursuant to the requirement. The require­
ment that reasons be given applies to any termination of insurance by the 
insurer, including those during the underwriting period. There are several 
reasons the consumer should have an opportunity to find out why coverage 
was terminated or refused. If factually erroneous information was relied 
upon, the consumer would have an opportunity to set the record straight 
and avoid future recurrence of the difficulty. If some particular circum­
stance or condition rendered the individual unacceptable as a risk, it might 
be possible to eliminate or ameliorate it. Even if neither of these possibilities 
were present, knowledge of the underwriting objection would aid the con­
sumer in seeking coverage from some other source, including, where appro­
priate, the assigned risk plan.

Subsection (e) (2) clarifies the operation of the provision permitting 
cancellation or refusal to renew for noi.payment of premium in a special 
situation. Many premium financing arrangements, where the financer is an 
entity other than the insurer, involve the granting by the insured to the 
financer of a power of attorney to exercise upon default in the payment 
of an installment payment the insured’s right to refund of the unearned 
portion of the premium. This, in effect, is the way in which the premium 
finance obligation is secured. However, the consumer is not likely to be 
aware of the distinction between financing by the insurer itself nnd 
through a third party premium financer and the protective provisions of 
the Section should be equally applicable to both situations. This is par­
ticularly true as to the requirement of notice. Hence, the subsection provides 
thnt termination of the coverage by or at the direction of a person acting 
pursuant to any such power under a premium finance arrangement is to be 
treated as a termination by the insurer. Therefore, the insurer is respon­
sible for the propriety of the termination and for any consequences of a 
failure to give the required 15 days prior notice. As the consequence obtains 
only for the operative purposes of the Section, it would not apply as to 
collateral matters such as the determination of tho basis for computation 
of the refund of unearned premium which would be determined as other­
wise provided by law or the terms of the insurance contract.

Subsection (f) merely emphasizes thnt the Section expresses limitations 
only on actions by the insurer and is not intended to prevent termination 
or modification of the insurance at the voluntary instance of the nsured.

Subsection (g) retains whatever rights an insurer may have under other 
provisions of law to rescind or otherwise terminate the insurance because 
of fraud or other kinds of willful misconduct by the insured in the inception 
of the insuring transaction. It retains, nlso, the rights of either party under 
existing lnw, to reform the insurance •■ontrnct on the ground of mutunl 
mistake of fact. It is not intended to cicate or to expand in any way the 
availability of such remedies.

1 S e c t io n  37. [ Penalties]
2 An ow ner o f u m o to r vehicle w ho o p era tes  the  vehicle or
3 p e rm its  it to  be o p era ted  in th is  S ta te  when he know s o r
4 should know  th a t  he h as  failed  to  com ply w ith  th e  requ ire-
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5 m en t th a t  he p rov ide  secu rity  covering  the vehicle (Section
6 7) is [g u ilty  of a  [m isdem eanor] and upon conviction m ay
7 be fined n o t m ore th an  [S300] o r im prisoned fo r  n o t m ore
8 th an  [90] d a y s ,o r  b o th ].

C o m m e n t

The owner of a motor vehicle which is operated with his permission in 
this State is subject to criminal penalties for failure to provide and con­
tinuously maintain security in accordance with Section 7 of this Act. If he 
suffers loss he is also penalized under the provisions on assigned claims 
(Section 18(d)), which require a reduction of any benefits that might other­
wise be payable through the assigned claims plan. The criminal penalty 
authorized by this Section, unlike the reduction of benefits for an assigned 
claim, requires proof that the defendant knew or should have known of his 
failure to comply with security requirements. Because of the wide variety 
of state procedural and substantive laws, the actual penalty provisions are 
bracketed. The offense should be graded, however, in a manner consistent 
with that for more serious vehicular offenses.

1 SECTION 38. [E qu itab le  Allocation o f  B urdens A m o n g
2 Insurers]
3 (a ) R ep ara tio n  obligors p ay ing  basic o r added  re p a ra tio n
4 benefits and  ow ners of m o to r vehicles su ffe ring  un insured
5 physical dam age to  the  vehicles a re  en titled  to p ro p o rtio n a te
6 re im b u rsem en t fro m  o th e r re p a ra tio n  obligors to  a ssu re  th a t
7 the allocation  o f the  financial burden  of losses w ill be reason-
8 ably co n sis ten t w ith  th e  p ro p en sities  of d iffe ren t vehicles to
9 affect p ro b ab ility  and  sev e rity  of in ju ry  to  persons or

10 physical dam age to  vehicles because the vehicles a re  of d if-
11 fe re n t w e ig h t o r have d iffe ren t devices fo r  the p ro tec tion  of
12 occupan ts, jth e r d iffe ren t ch a rac te ris tic s , o r  d iffe ren t reg-
13 u la r  uses. R ep ara tio n  obligors pay ing  basic or added rep ara -
14 tion  benefits fo r  loss a r is in g  from  in ju ry  to  persons, and
15 se lf- in su re rs  who a re  n a tu ra l persons b ea rin g  equivalen t
16 losses a r is in g  from  th e ir  own in ju ries , a re  en titled  to  pro-
17 p o rtio n a te  re im b u rsem en t from  basic re p a ra tio n  obligors of
18 o th e r involved vehicles. In su re rs  paying  added rep a ra tio n
19 benefits fo r physical dam age to  vehicles and  ow ners of m otor
20 vel les su ffe rin g  u n in su red  physical dam age to  vehicles a re
21 en titled  to  p ro p o rtio n a te  re im b u rsem en t from  re p a ra tio n
22 obligors who p rov ide p ro p e rty  dam age liab ility  coverage on
23 o th e r involved vehicles.
24 (b ) R ep ara tio n  ob ligors shall m ain ta in  in accordance
25 w ith  ru les o f the  [com m issioner] of in su ran ce  s ta tis tica l
26 records from  w hich can be determ ined  th e  p ropensities  of
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27 d iffe ren t vehicles to  affect p robab ility  and  sev e rity  o f in ju ry
28 to  persons and  physical dam age to vehicles.
29 (c) W hen th e  [com m issioner] of in su ran ce  determ ines
30 th a t  adequate  su p p o rtin g  in fo rm atio n  is ava ilab le  he m ay
31 estab lish  by ru le  arid m ain ta in  a  system  u n d er w hich rig h ts
32 o f re im b u rsem en t a re  determ ined  th ro u g h  pooling, re in su r-
33 ance, o r o th e r form  of reallocation procedure  in lieu of
34 case-by-case re im bursem ent. The system  m ay app ly  to (1)
35 all re p a ra tio n  obligors o r (2) all re p a ra tio n  obligors except
36 those who a re  p a r tie s  to  an  ag reem en t en tered  into u nder
37 th is  subsection and  approved by the [com m issioner] of
38 in su ran ce . Two o r m ore re p a ra tio n  obligors, w ith  approval
39 of the  [com m issioner] of insu rance, m ay e n te r  in to  an  agree-
40 m en t fo r  se ttlem en t o f th e ir  r ig h ts  of p ro p o rtio n a te  reim -
41 b u rsem en t th ro u g h  a system  of pooling, re in su rance , o r
42 o th e r reallocation procedure in l.'eu o f case-by-case reim -
43 bu rsem ent.
44 (d ) T he [com m issioner] o f in su rance  m ay  not approve o r
45 estab lish  case-by-case p ro p o rtio n a te  re im b u rsem en t on the
46 basis  o f fa u lt in cases involving only p riv a te ly  owned pas-
47 sen g er m otor vehicles designed to  c a rry  10 o r few er pas-
48 sengers.
49 (e) All claim s fo r  case-by-case p ro p o rtio n a te  reim bur.se-
50 m en t betw een in su re rs , if no t settled  by ag reem en t, shall be
51 subm itted  to b in d in g  in tercom pany  a rb itra tio n  in aceor-
52 dance with [tho arbitration laws of this State].

C o m m e n t

The N eed  For Tliix Section.  A system of equitable allocation of burdens 
among insurers and other reparation obligors is necessary because of the 
effect this Act would otherwise have on the distribution of the burden of 
providing compensation for injury to persons and the burden of cost for 
vehicle damage sustained in car-truek collisions. Tin great mujority of all 
persons injured in car-truek collisions are occupants of cars, and physicnl 
dnmnge to ears and injury to occupants of ears in car-truek collisions is, 
on the average, fur more severe than that sustained by trucks and occu­
pants of trucks.

Under the tort liability insurance system, ordinarily the payment made 
to nn occupant of a car in settlement of his tort claim, or in satisfaction of 
his judgment, arising from a car-truek collision, is made by the liability 
insurer carrying coverage on the truck. Though precise dnta are not pub­
lished, it has been estimated that over 009i of the total payment by liability 
insurers and self-insurers on claims for injuries sustained in car-truek 
collisions is paid by liability insurers for trucks, or by self-insuring truck 
lines, and less than 109< by liability insurers for cars Whether or not Ibis 
estimate is correct, it is clear thnt the fraction of these costs now borne by
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truckers is very great and that borne by ear owners is very small.
If this Section were deleted, enactment of this Act would almost exactly 

reverse the distribution between truckers and car owners of the burden of 
costs and insurance premiums arising from car-truck collisions. Basic 
reparation insurers of cars would pay basic reparation benefits for nearly 
all of the injuries to persons in cars under the provisions on priority of 
app’icability of security (Section 4), while truckers and their insurers 
would receive protection against both vehicle damage and personal injury 
tort claims under the provisions on abolition of tort liability (Section 5). 
Truck insurers would thus save all but a small fraction of what they now 
pay out under the tort liability system. It is conceivable that all of the 
savings achieved by elimination of tort actions arising from operation of 
motor vehicles would be allocated to truckers, with the consequence of mas­
sive reduction of premiums for them, while premiums for car owners would 
be increased over present levels.

This transfer of costs to car owners that would occur is unfair by any 
standard of judgment. It is unfair when judged by the standards of the 
tort liability system, as demonstrated by the mirror reversal of costs that 
would occur. It is likewise unfair when judged by standards concerned 
with characteristics of vehicles affecting the probability and severity of 
injury to persons arising from their use. The provisions on priority of 
applicability of security (Section 4), which would in the absence of this 
Section lead to that result, were designed to allocate the initial burden of 
paying benefits for reasons concerned with protection and convenience of 
injured persons and administrative simplicity. To assure n fair allocation 
of costs and burdens, there must be some procedure for reallocating accident 
costs equitubly.

This Section is designed to meet this need by declaring n principle of 
reallocation among insurers, in subsection (a), and providing u fie 'de 
framework within which the [commissioner] of insurance on his ov> i 
initiative or insurers, subject to regulation by the [commissioner], may 
develop an equitable arrangement, improving it from time to time as 
experience with the new system grows. This could be accomplished by 
(1 ) the development of rating classifications that distinguish trucks of 
various kinds and classes from curs, (2) the establishment of initial rates 
based on estimates of the average payout the insurer will hnve to make for 
each policy in n given classification, and (3) the development in time of 
revised rates based on projections from actual payouts during the period 
of experience under the system.

Exiatino F or m s  of Heallacalioti nnil PuoUny. The tort liability insurance 
system, from its inception, has provided for n form of reallocation com­
monly called subrogation. Other forms of reullocution as well have been 
used in recent decades.

Under subrogation procedure, the liability insurer, after pnying a claim­
ant, is entitled to enforce certain kinds of legal rights of its insured (on 
whose behalf it has paid the claimant) against third persons. For example, 
if two drivers negligently contributed to injuring a pedestrian who wns 
struck by one of the cars after they collided, the liability insurer of one of 
the drivers, after making a settlement with tile pedestrian and taking a full 
release, Is in many states entitled to proceed as subrogee to the insured’s 
cnuse of action for contribution from the other driver and his liability 
insurer. Thus, the insurer first pnying shifts to the other insurer a part of
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the burden of paying compensation to the pedestrian. This form of realloca­
tion among liability insurers has been used virtually as long as liability 
insurance itself.

Other forms of reallocation within the tort liability system have come 
into use more recently. One example was developed in states having unsatis­
fied judgment funds during the period before uninsured motorist coverage 
was introduced. The fund paid specified classes of claims for injuries sus­
tained in motoring accidents and in effect reallocated a major portion of 
the burden of those losses through assessments against insurers writing 
motor vehicle liability insurance in the state. In turn, the insurers were 
allowed to add, because of these assessments, to their premium charges to 
policyholders .

These and other reallocation procedures are instances of a broader prin­
ciple that might be referred to as pooling. Procedures for reallocation ac­
complish pooling through redistribution of losses after payment of the 
claims of injured persons. Another form of pooling that is even more 
familiar involves allocation of risks before losses occur. The most common 
pooling arrangement of this type is the assigned risk plan (see Section 115). 
The pooling system of unsatisfied judgment funds is to some extent a 
pooling in advance of losses since assessments are made in anticipation of 
losses and not merely in retrospect to cover losses already paid out by the 
fund.

The two examples of reallocation given above are based on quite dif­
ferent principles of reallocation. One—the subrogation procedure—is a 
fault-based, case-by-case procedure. That is, the entitlement of one insurer 
to transfer part of its initially paid costs to another insurer in the system 
is determined on the basis of fault and is determined for each case sep­
arately, no provision being made for dealing with large numbers of cases 
simultaneously through actuarial procedures. The second illustration—the 
financing of unsatisfied judgment funds through assessments—is a system 
of pooling in which the determination of the entitlement of the fund and 
the liability of insurers to assessments is made for large numbers of cases 
simultaneously, on the basis of accumulated data and projections for the 
future.

The Heal location Principle U nder thin Section.  A case-by-case procedure 
is inherently more expensive to administer than a procedure under which 
a determination is made for large numbers of cases simultaneously, Also, 
a fault-based procedure is inherently more expensive to administer than 
a procedure under which entitlements and liabilities rclnting to realloca­
tion are bused on criteria that do not require the investigation and mar­
shalling of evidence of fault, Thus, a fault-based, case-by-case reullocutiou 
procedure is the most expensive of all. This Act provides for lifetime 
no-fault benefits covering losses up to very substantial levels and preserves 
relatively little of the tort system as a source of compensation for injured 
persons. In this context, it Is appropriate also to dispense with fault as a 
basis for case-by-case reallocation, Thus, the principle of reallocation 
adopted in this Section is one not based on ease by-case determinations of 
/null in collisions between similar vehicles. This Is implicit in subsection (a), 
and subsection (d) explicitly declares that the {commissioner] of insurance 
shall not permit insurers to establish a system of fault-based, case-by-case 
reallocation in cases involving only ordinary passenger automobiles.

A second important feature of the principle of reallocation adopted In
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this Section is that the criteria for reallocation are concerned with loss- 
causing propensities of vehicles, not drivers. While it would be possible to 
develop criteria for reallocation based on characteristics of drivers without 
going all the way to case-by-case examination of their conduct, the expense 
of administering the reallocation system would rise in proportion t. the 
degree to which the characteristics of individual drivers became relevant. 
A system of reallocation limited to vehicle characteristics can be based on 
relatively objective criteria that will hold the costs of administration to 
tolerable limits, even if a case-by-case reallocation procedure is used. More­
over, to the extent that driver characteristics are reflected in accidents, 
they will be, to some considerable extent, reflected in claims paid by the 
driver’s insurer. Differences in the amount of clr:nis paid under different 
drivers’ policies can be reflected in rates without reallocation. It is because 
the tendency of larger vehicles is to more seriously harm lighter vehicles 
and their occupants that this tendency will be inversely reflected in claims 
paid by the insurer of the henvier vehicle. The need for a system of realloca­
tion bnsed on vehicle characteristics rests, then, on a considerably stronger 
argument of necessity than does the need for reallocation to facilitate 
further refinement of premium charges to drivers with different char­
acteristics.

Hcallocution Procedures Under This Section. Subsection (a) states the 
principle of reallocation broadly, subject to the two limitations explained 
above. Subsection (c) authorizes the [commissioner] of insurance to estab­
lish any system he may devise within this broad frnmcwork and also pro­
vides for the development of other systems of reallocation devised by in­
surers and approved by the [commissioner]. Thus, in order to facilitate 
gradual development of improved systems, subsection (c) provides for 
initiation of new systems among a limited number of insurers by agreement 
among them, approved by the [commissioner] of insurance. If some insurers 
are able to develop procedures that offer promise of improvement, but rot 
such assurance of success as to justify imposition of their system upon nil 
insurers, the [commissioner] may authorize them to use the new procedure 
as to claims among themselves, even though the procedure detailed in 
Section 39, or some other procedure prescribed by the [commissioner], con­
tinues to apply as between any one of their group and any insurer outside 
their group. This flexibility for experimentation enhances the prospects for 
evolutionary development of more sophisticated and less expensive proce­
dures that continue to serve the objectives of equitable allocation of burdens.

Section 39 also details one kind of reallocation system and declares that 
Ibis specified system shall be operative unless the [commissioner] of insur­
ance approves or establishes some other reallocation procedure within the 
broad framework of Section 38, This specific system becomes operative only 
if the [commissioner] does not authorize or establish some other system.

If the specific system of Section fit) should prove to be ideal, it may bo 
retained. Hut if better arrangements can be devised, Section 38 as a whole 
creates a flexible framework within wlilch an improved system can be imple­
mented without a change in this Act.

One reason for anticipating that a better system than the one detailed in 
Section 30 may be devised in time is that this system, though avoiding the 
expense of administering fault-bused criteria for reallocation, does incur 
the administrative expense of case-by-case reulloention. After experience 
with the system, the |commissioner] of Insurance may determine that nearly
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identical allocations of burdens among insurers can be achieved by periodic 
accounting or “squaring-up” among groups of insurers having a substantial 
volume of claims and counterclaims for reallocation among them, or even 
by a pooling arrangement among all insurers on the basis of their respective 
volumes of specified classes of policies written, rather than upon the basis 
of claims experience under individual policies. The statute does not man­
date the adoption of a general or actuarial procedure, as distinguished 
from a case-by-case procedure, but it creates the framework within which 
that kind of system may evolve.

A second reason for anticipating that a better system than that of Section 
39 may be devised in time is that the system there provided does not take 
account of the respective propensities of different vehicles to affect prob­
ability and severity of injury to persons because the different vehicles have 
different devices for the protection of occupants, nor does it take into 
account vehicle design characteristics, other than weight, which may affect 
injury severity of non-occupants of the vehicle. If, for example, it should 
happen that effective air-bag restraint systems that substantially reduce 
the risk to occupants are installed in some passenger cars, the [commis­
sioner] of insurance may determine that this difference from other pas­
senger cars has enough effect upon the probability and severity of injuries 
that it is necessary to take this vehicle characteristic into account in the 
reallocation system in order that, in the language of Section 38(a), "the 
allocation of the financial burden of losses will be reasonably consistent with 
the propensities of different vehicles to affect probability and severity of 
injury to persons.”

Arbitration. In order to minimize the administrative expense and the 
burden on the judicial system incident to any controversies that may arise 
among insurers with respect to claims for reallocation, subsection (c) re­
quires that all disputed claims for case-by-case proportionate reimburse­
ment be submitted to binding arbitration rather than being filed in the 
courts. In view of doubts about both the validity and the oesirability of 
requiring self-insurers nnd obligated governments to participate in binding 
arbitrations, they arc not included in this provision for compulsory arbi­
tration.

1 SECTION 39. [Allocation o f  B urdens  Until  S y s tem  Estab-
2 linked ]
3 11", in a  p a r tic u la r  case, th e re  is no applicable system  of
4 p ro p o rtio n a te  re im b u rsem en t as au th o rized  by the  pro-
5 v isions on equ itab le  allocation of bu rd en s am ong in su re rs
6 (Section 3 8 (c ) )  and  th e  [com m issioner] of in su ran ce  has
7 no t adopted by ru le  o th e r c r ite r ia  fo r  p ro p o rtio n a te  reim -
8 b u rsem en t co n sis ten t w ith  those p rov isions (Section  3 8 ( a ) ),
9 the follow ing s ta n d a rd s  fo r case-by-case p ro p o rtio n a te  re-

10 im b u rsem en t a p p ly :
11 (1) In acciden ts invo lv ing  m otor vehicles in d ifferen t
12 w eigh t classes, b u rd en s of losses shall be ad ju s ted  am ong
13 re p a ra tio n  obligors and  ow ners of the  vehicles in ac-
14 cordance w ith  th is  Section. A d ju stm en ts  apply  to  b u rdens
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of losses of basic and  added re p a ra tio n  benefits and to 
b u rd en s of losses of physical dam age to  th e  vehicles.

(2) T he [com m issionerj o f in su ran ce  shall adop t ru les 
c lassify in g  m oto r vehicles in to  a nu m b er o f classes ac­
co rd ing  to  w eight, includ ing  ca rgo  capacity . All p assen g er 
vehicles w eigh ing  less th an  [5000] pounds and  o th er 
vehicles w eighing  less th an  [4000] pounds a p a r t  from  
cargo  capacity  shall be included in  a sing le class. F o r the 
purposes of th is  Section, a vehicle in th is  class is a “ low- 
w eigh t vehicle.” The [com m issioner] shall assign  by ru le  
to  each class, except th e  low -w eight class, a  num ber of 
percen tages determ ined  as h e re in a f te r  provided. The 
h ig h es t percen tage fo r  a c lass app lies to  acciden ts be­
tw een vehicles in th a t  class and  low -w eight vehicles. O ther 
percen tages app ly  to  acciden ts betw een vehicles of each 
lig h te r w eight class and  vehicles of th e  class to  w hich the 
percen tage is assigned.

(3) In an  accident involv ing  a  vehicle of a lig h te r  class 
and  a vehicle o f a h eav ie r class, a  p roportion  of costs 
w hich would o therw ise  fall on the  ow ner o f the  lig h te r 
vehicle o r  the re p a ra tio n  obligors p ay in g  o r ob ligated  to  
pay added re p a ra tio n  benefits fo r  physical dam age to  the 
lig h te r vehicle o r  basic o r added re p a ra tio n  benefits for 
in ju ry  to the ow ner, d riv e r, o r ocher occupan t of the 
lig h te r vehicle is im posed upon th e  re p a ra tio n  obligor of 
the  h eav ie r vehicle. T he p ro p o rtio n  of costs to  be t r a n s ­
fe rred  is the p ercen tage assigned  u n d er p a rag ra p h  (2 ) .

(4) P ercen tages assigned  u n d er p a ra g ra p h  (2) shall 
be based on evidence of the  av e rag e  increase  in sev e rity  of 
o ccupan t in ju ry  and vehicle dam age susta ined  by vehicles 
of the various lig h te r classes in acciden ts involving the  
class of h eav ie r vehicles to  w hich the p ercen tag e  is a s ­
signed. P ercen tag es  shall be se t to p rovide th a t  re p a ra tio n  
obligors and  ow ners of vehicles shall bear, on th e  average , 
the  costs which would re su lt  from  acciden ts involving 
o th e r vehicles of the sam e class and  th a t  re p a ra tio n  ob­
ligors and  ow ners of vehicles in each h eav ie r class shall 
have tra n s fe rre d  to  them  th e  p ercen tag es o f costs which 
on the average arise  from  th e  g re a te r  w e igh t of vehicles 
o f th e ir  class.

(5) U ntil the  [com m issioner] o f in su rance, in accor­
dance w ith  p a ra g ra p h  (2 ) , has adopted  ru les c lassify ing  
m otor vehicles in to  classes acco rd ing  to  w eight and 
ass ig n in g  percen tages to  each class, the  percen tage pre-
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59 sum ptively  app ly in g  betw een a  low -w eight vehicle and  a
60 vehicle no t a  low -w eight vehicle, o r betw een 2 vehicles
61 no t low -w eight vehicles, shall be d e term in ed  by sub-
62 tra c tin g  th e  w eigh t of th e  lig h te r  vehicle from  the  w eigh t
63 o f th e  heav ie r vehicle, including  cargo  capacity , divic ing
64 the  difference by th e  com bined w eigh t o f the  vehicles, and
65 m ultip ly ing  by 100 to  convert to  percen tage . H ow ever,
66 an o th e r p ercen tage applies if  a  p a r ty  c la im ing  o r de-
67 fen d in g  ag a in s t a  claim  fo r  re im b u rsem en t u nder th is
68 p a ra g ra p h  proves th a t  the o th e r percen tage is m ore con-
69 s is te n t w ith  a lloca ting  the  financial b u rden  o f losses ac-
70 co rd ing  to  th e  p ropensities  of vehicles of th e  d iffe ren t
71 classes to affect p ro b ab ility  and sev e rity  o f  in ju ry  to
72 persons o r physical dam age to  vehicles.
73 (6) In accidents involving m ore th an  2 vehicles each
74 lig h te r  vehicle shall have tra n s fe rre d  from  ic to  rep ara -
75 tion  obligors of th e  heav ie r vehicles involved the  per-
76 cen tage o f cost designated  fo r t r a n s f e r  to  th e  h eav ie st of
77 those vehicles. R eparation  obligors of the  h eav ie r vehicles
78 shall co n trib u te  to  the  tra n s fe rre d  cost in p roportion  to
79 the  respective percen tages designated  fo r  them  in acci-
80 den ts  w ith  vehicles of the  class of the  lig h te r  vehicle from
81 w hich the  cost is tra n s fe rre d .

C o m m e n t

As noted in tho Comment to Section 38, the system detailed in this Sect ion 
is intended not ns n final answer to the need for reullocation among basic 
reparation insurers but as a workable system thnt will function unless and 
until a better system is devised within the flexible statutory authorization 
created by that Section as a whole. Also, as noted ubove, this system, 
though avoiding fault-based criteria of reallocation, is n system of ense-by- 
caso reallocation.

An example will serve to illustrate its operation. Suppose a collision 
between a car and a truck in a heavy-vehicle class to which the [commis­
sioner] of insurance, in accordance with subparagraph (2), has assigned a 
percentage of 80 for application when a vehicle of thnt class is in collision 
with a car (a vehicle in the low-weight class). Suppose also that the basic 
reparation insurer for the car pays out $1,000 of medical nnd hospitaliza­
tion expense for treatment of injuries to a passenger in the car and is pay­
ing out $200 per week in reimbursement of the passenger’s lost wages. This 
insurer is entitled to reimbursement from the bnsic repnrntion insurer of 
tho truck to the extent of 80''/,' of the $1,000 medical and hospitnlizntion, 
80'/, of the $200 per week work loss, and 80% of other costs (for example, 
costs of processing the passenger’s claim) that constitute a part of the 
flnanciul burden on the insurer arising from the passenger’s claim.

Until the [commissioner] of insurance has adopted rules classifying
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motor vehicle s into weight classes, an interim reallocation system is estab­
lished by paragraph (5), which turns upon the actual weights of the 
vehicles. Suppose a collision between a passenger car weighing 4,000 
pounds and a truck-trailer unit weighing 76,000 pounds, including cargo 
capacity. Subtracting 4,000 from 76,000 produces 72,000. Dividing 72,000 
by 80,000 (the sum of 4,000 and 76,000) and multiplying by 100 to convert 
to percentage produces 90%. Thus the reparation obligor of the passenger 
car, after paying benefits to the driver-owner of the passenger car, is entitled 
to reimbursement from the reparation obligor of the truck to the extent of 
90% of the payment and 0% of the administrative cost of handling the claim.

1 Section 40. [tfafes]

2 Rate making and regulation of rates for basic and added

3 reparation insurance are governed by [refer to applicable

4 State law].

C o m m e n t

This Section adopts for basic and added reparation coverages the proce­
dures for making and regulating rates that are applied in the enacting 
State to motor vehicle tort liability insurance coverage. This Section might 
be supplanted by distinctive provisions detailing procedures applicable to 
the new coverages. In States having a distinctive rating procedure for 
compulsory tort liability insurance, probably the procedure for that cov­
erage should be applied at least to the compulsory aspects of the new 
coverage.

1 Section 41. [Rules]
2 The [commissioner] of insurance may adopt rules to pro-

3 vide effective administration of this Act which are consistent

4 with the purposes of this Act and fair and equitable to all

5 persons whose interests may be affected.

1 S e c t io n  42. [Rules o f  [Registrar o f M otor Vehicles] ]
2 The [registrar of motor vehicles] may adopt rules to

3 implement, and provide effective administration of the pro-

4 visions on [evidence of security (Section 7(j) and] termi-

5 nation of security (Section 8).

C o m m e n t

If optional Section 7 (j ) is not included in the enacted statute, the 
bracketed language should also be eliminated.

1 Section 43. [U n ifo rm ity  o f  Application and Construction]
2 This Act shall be so applied and construed as to effectuate

3 its general purpose and to make uniform the law with re-

4 spect to the subject of this Act among those states which

5 enact it.
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1 Section 44. [Severability]
2 (a ) E x cep t as provided  in subsection (b ) ,  if  any  pro-
3 vision o f th is  A ct o r app lica tion  th e reo f to  any  person  o r
4 c ircu m stan ce  is held invalid , th e  in v a lid ity  does n o t affect
5 o th e r p rov isions o r  ap p lica tio n s of th e  A ct w hich can be
6 given effect w ith o u t th e  involved provision  o r app lica tion ,
7 and  to  th is  end th e  p rov isions o f th is  A ct a re  severable.
8 (b ) I f  an y  re s tr ic tio n  on th e  re ta in ed  to r t  liab ility  in
9 p a ra g ra p h  (6) o r  p a ra g ra p h  (7 ) of subsection (a ) of Sec-

10 tion  5, o r  ap p lica tio n  th e re o f to  any  person o r  circum stance,
11 is held invalid , th is  A ct shall be in te rp re te d  as if  the  p ara -
12 g ra p h  co n ta in in g  th e  invalid  re s tr ic tio n  had no t been
13 enacted .

C o m m e n t

Subsection (a) states the general policy of severability in interpretation 
of the Act and its application. An exception is made in subsection (b) for
the provisions which retain tort liability for noneconomic detriment and
excess work loss, replacement services loss, survivor's economic loss, and 
survivor’s replacement services loss. In the event any of the limitations 
on the retention of these tort actions are declared invalid, it is the policy of 
the Act to abolish these tort liabilities entirely. This policy is based on tho 
unreasonable premium costs that would result from retention of these tort
actions if the stated limitations were not applicable.

1 Section 45. [Short  T it le ]
2 T h is  A ct m ay be cited  as th e  U n ifo rm  M otor Vehicle Ac-
3 c id en t R ep ara tio n s  Act.

1 Section 16. [R epea l]
2 T he follow ing ac ts  and  p a r ts  o f ac ts  a re  re p e a le d :
3
4 (1)
5
6 (2)
7
8 (3)

1 Section 47. [Time of  T ak ing  E f fe c t]
2 T h is  A ct shall tak e  e f f e c t ...............................................................
3 A ccidents o ccu rrin g  befo re  th is  d ate  a re  no t covered by or
4 su b jec t to  th is  A ct. T he [com m issioner] o f in su ran ce  and
5 th e  [ r e g is tr a r  o f m o to r vehicles] shall exercise, p rio r  to  the
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6 effective d a te  of th is  A ct, the  au th o rity  vested in th em  u n d er
7 th is  A ct to  do all th in g s  necessary  to  im plem ent the  A ct on
8 th e  effective date.
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April 10, 1.974

M r. R o b e r t  W. S c h o n i n g  D i r e c t o r
N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e  
N a t i o n a l  O c e a n s  a n d  A t m o s p h e r e s  A d m in .
U . S .  D e p a r t m e n t  o f  Com m erce W £ 3 h i n g t o n ,  D. D. 2 0 2 3 5
D e a r  B o b ,

S o r r y  f o r  t h e  d e l a y  i n  my r e m a r k s  on  H o u s e  R e s o l u t i o n  4 7 6 0 .A s y o u  k n o w , NACOA i s  i n  s u p p o r t  o f  t h e  h i g h  s e a s  c o n s e r v a t i o n  
a c t  a n d  t h e  A l a s k a  l e g i s l a t u r e  h a s  p a s s e d  a  r e s o l u t i o n  w h i c h  I ' l l  
i n c l u d e ,  a l s o  s u p p o r t i n g  i t .  I  d o n ' t  r e a l l y  f e e l  a  c h a n g e  o f  t i t l e  i s  n e c e s s a r y  a s  p r o p o s e d ,  b u t  i t  w o u l d n ' t  c h a n g e  my s u p p o r t  f o r  t h e  b i l l .

I t e m s  2 , 3 . 4 ,  a n d  5 - d o n ' t  h a v e  a n y  o b j e c t i o n  t o  t h e s e .  I  l i k e  
n u m b e r 6 ,  t h e  c h a n g e  i s  b a s i c a l l y  o n e I  w o u l d  s u p p o r t .  No r e m a r k s  
on  7 , 8 , 9 , 1 0 , 1 1 ,  o r  1 2 . &  1 3  a n d  1 4 - 1  so m e w h a t o b j e c t  t o  15 b e i n g  r e m o v e d .  C i v i l  p e n a l t i e s  r e a l l y  i n  many c a s e s  s c a r e  p e o p l e  m o re  
t h a n  c r i m i n a l  p e n a l t i e s ,  a n d  y o u  d o n ' t  h a v e  t o  p r o v e  i n t e n t —b u t  
a g a i n ,  t h i s  w o u l d n ' t  a f f e c t  my s u p p o r t .  16 i s  g o o d .  1 7 ,  I  t h i n k  t h e  ofcd w o r d i n g  i s  b e s t ,  b u t  s t i l l  h a v e  no o b j e c t i o n .

S o r r y  t h i s  i s  s o  l a t e ,  b u t  I ' l l  g e t  i t  o f f  r i g h t  n o w .
S i n c e r e l y ,

C le m  T i l l i o n
c c - H a r r y  R i e t z e

L/ * V 4HL •

c t c\ & o \
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U.S. DEPARTMENT OF COM M ERCE
N a t i o n a l  O c e a n i c  a n d  A tm o s p h e r i c  A d m i n i s t r a t i o n
NATIONAL MARINE FISHERIES SERVICE 
Washington. D.C. 20235 F31

Honorable Clement T illio n  
Alaska House of Representatives 
Pouch V
Juneau, Alaska 99801 

Dear Clem:

We have been requested by the House Subcommittee on F ish e rie s  
and W ild life  Conservation and the Envirormient to  provide a d ra f t­
ing serv ice  consolidating  many of the o rig in a l comments received 
from the S ta te s , the industry  arid e ther in te re s te d  persons on 
H.R. 4760 (High Seas F ish eries  Conservation Act). The Subcommittee 
has asked us to c irc u la te  prospective amendments fo r ad d itio n a l 
comment from those persons who responded to  our i n i t i a l  request 
and possib ly  o thers .

There are two points which I hope you w ill bear in  mind. F i r s t ,  
these proposed amendments do no t n ecessa rily  rep resen t any o f f ic ia l  
A dm inistration p o sitio n . In the in te r e s t  of tim e, no e f f o r t  
has been made to obtain  such approval. In stead , we are responding 
to  a Subcommittee request. These amendments merely r e f l e c t  our 
b est judgment of the consensus from the 70 or so respondents 
who provided us with the o rig in a l comments.

The second poin t which I would wish to  impress upon you i s  
th a t  time i s  c r i t i c a l .  Consequently, i f  you wish to  make 
fu r th e r  suggestions concerning these proposed amendments and 
possibly  o ther ways in which you fee l th a t  th is  le g is la t io n  
can be improved, p lease l e t  us have your comments as soon as 
p oss ib le . We have been asked to  repo rt back to  the Subcommittee 
as soon as possib le .

I appreciate  your splendid cooperation.

S incerely ,

Robert W. Schoning 
D irector

Enclosure



U.S. D EPA RTM EN T OF COMMERCENational Oceanic and Atmoapharic Adniniatration
NATIONAL MARINE FISHERIES SERVICE 
P. 0. BOX 1668 - JUNEAU, ALASKA 99801

March 6, 1974

Hon. Clem Tillion 
Halibut Cove, Alaska 99603

Dear Mr . TilTiOn:

Enclosed is a summary of the proposed amendments to H .R. 4760, the 
High Seas F isheries Conservation Act., and a copy of the act as it would 
be amended. The amendments do not represen t an official position of 
the Adm inistration, but embody suggestions made to the House of 
R epresentatives, Subcommittee on Fish and Wildlife. At the request of 
the Subcommittee our Service is circulating these proposed amendments for 
additional comments. If the amendments generally cover the suggestions 
made to the subcommittee, we believe Congress will respond favorably 
to the amended bill because this kind of legislation is needed to improve 
fisheries management.

We would appreciate it if you would review the summary and the bill 
at your earliest convenience, and let us have your thoughts either by 
collect call or the enclosed, self-addressed envelope. We wish to 
emphasize that time is critical, for our Service must report to the 
Subcommittee as soon as possible.

We are particu larly  interested in whether you would support the bill 
as it is amended.

Our office telephone number is 586-7221. We look forward to hearing 
from you.

S incerely ,

Harry L. Rie£ze, /  
D irector, Alaska Region

A t t a c h m e n t s



SUMMARY OF PROPOSED AMENDMENTS TO 
H.R. 4760 (HIGH SEAS FISHERIES CONSERVATION ACT)

Page 1, l in e  3. /  ■
( 3  d o  > r  *

The t i t l e  of the b i l l  was said to be misleading sinc£ i t  implied th a t 
foreign vesse ls might be subject to U.S. regu la tions on the high seas.
By dele ting  the words "High Seas", th is  objection is  e lim inated.

Page 1, lin e  4.

Deletes the year 1973, su b s titu tin g  the year 1974 because although the 
b i l l  was introduced in  1973 i t  did not become law during tha t year.

Page 2, l in e  7.

The d e fin itio n  of a c t iv i t ie s  in  support of fish ing  as o rig in a lly  
d rafted  was broad enough to include various shore a c t iv i t ie s .  By 
in se rtin g  the words "at sea" between the words "a c tiv ity "  and " in " , 
th is  d e fin itio n  was narrowed to exclude any shore a c t iv i t ie s  in  support 
of fish ing .

Page 2, l in e  22,

T h e  A c t  of O o L o’uei. 14, 1966 (SO Stat, 506) u u t i n e a  the f i s h e r i e s  zone 

as extending 9 n a u tica l miles seaward from the outer lim its  of the 
t e r r i to r i a l  sea. The language proposed in  the amendment would merely 
take account of any fu ture  extension of the f ish e rie s  zone.

Pa ge 3, line  20 ,

I t  was f e l t  by some respondents th a t b io lo g ica l consideration  had not 
received s u f f ic ie n t  a tten tio n  in the b i l l .  I t  was ulso f e l t  that 
inclusion  of the word "n u tr itio n a l"  might give FDA an opportunity to 
place overly severe regu lations on sea food, Pv su b s titu tin g  the 
word "b io log ical"  for "n u tr it io n a l" , both problems are removed.

Pages 3 and 4, lin e s  22-5 (paragraph i i i ) .

There were many objections to the subsection dealing with the 
p roh ib ition  of fish ing  in waters found by the Secretary , in consultn t on 
with the Food nnd Drug Adm inistration, the Environmental Protection 
Agency and S tate  sa n ita tio n  a u th o ritie s , to be unsanitary , Therefore, 
th is  amendment proposes dele ting  the en tire  subsection.

Page 4, lin e  6.

The reference to paragraphs ( i i )  and ( i i i )  had to be changed cincc 
paragraph ( i i i )  described in the previous paragraph was dele ted .



8. Page 4, l in e  16.

I t  was proposed th a t the language "except chat such perm its sh a ll  not 
be used for revenue purposes" be deleted because i t  is  e n tire ly
possible th a t under some kind of extended f ish e rie s  ju r is d ic t io n ,
foreign fishermen might be perm itted to f ish  for ce rta in  species.
I f  th is  were to  happen, there should be au tho rity  to charge su itab le  
user fees to defray the costs of management.

9. Page 4, lin e  17.

A major problem, which developed when the S ta te s , industry  and 
fishermen reviewed the o rig in a l d ra f t  of II.R. 4760, was the concern 
th a t U.S. fishermen might be subjected to "high seas" regulations 
which foreign fishermen operating :?.n the same fishery  would not be 
required to obey. The language which appears on page 4, beginning on 
lin e  17 meets th is  problem by e x p lic i t ly  p roh ib iting  the Secretary 
from enforcing any regu la tions over U.S. fishermen in those fish e rie s  
where foreign fishermen are a lso  meaningfully engaged, i f  the foreigners 
are not s im ila rly  regulated ,

10. Page 4, l in e  25,

There was concern expressed about the language "to the extent p rac ticab le"  
ir. me Himfiection cieseribiun consul t-alioiifc the S e e w o u l d  have with 
S ta te s , industry  persons and ethers before promulgating regu la tions.
Many people f e l t  th is  language would pave the way for u n ila te ra l  action 
by the Secretary . Consequently, the objectionable phrase would be moved 
by th is  proposed amendment so that i t  would only apply with respect to 
"persons generally  in te res ted  in the conservation of f ish  in these 
w a te rs ,, ."  (see item below).

11. Page 4, lin e  26.

R eflects the same ob jection  mentioned above, By de le ting  "with persons" 
and adding "with the commercial and rec rea tio n a l fish ing  in d u s tr ie s , 
and to the extent prucLicahlu, with persons generally',' I t  was believed 
th a t g rea ter public p a rtic ip a tio n  would be obtained in the rule-making 
process.

12. Page 5, lin e  15.

"Thirty  days" was the time period in  which in te res ted  persons could 
f i l e  objections or comments before regu la tions could be promulgated.
Some comments, however, expressed concern that the 30-day period 
might be too b r ie f  a time for appropriate responses to be prepared. 
Consequently, an a lte rn a te  of 45-days has been proposed,

2



13, Page 7, lin e  6,

There was concern th a t a rb itra ry , and perhaps unreasonable, regu la tions 
might be promulgated. Therefore, the rds "including a statem ent of the 
reasons therefo re" were added to the language which requ ires the 
Secretary to  make h is determ inations pub lic .

14. Page 12, lin e s  22 and 23.

ih is  amendment increases the possib le  penalty  for second offences by 
making provision for vessel fo r fe i tu re  or the value of the vesse l as 
determined by the cou rt.

j 15, Page 13-14, lin e s  21-8.
, M ̂l\*J This subsection, which provided fo r a c iv i l  penalty , was deleted

because of the b e lie f  th a t a l l  m atters involving possib le  crim inal 
behavior should be handled by the courts .A

16, Page 15, lin e  20.

This proposed amendment would permit se izure  of the vesse l as w ell as 
f ish  ond fish ing  gear. This amendment is  techn ica l since the court 
could not fo r f e i t  any vesse l over which i t  did not have ju r is d ic tio n . 
T h is  nmpndTnnnf- vn tild  nrn\Hrlr> f-V.M- -tmH r  M ah

17j. Page 17, lin e  20.f , Vv ' 0  'This amendment i s  intended to c la r ify  the fac t th a t nothing in  th is  
b i l l  is  intended to modify any e x is tin g  or prospective S tate 
ju r is d ic t io n .

3



M d CONGRESS
18T S E S 8 IO N H. R. 4760

I N  T H E  H O U S E  O F  R E P R E S E N T  A T I  V E S

F ehruary 27, l!)7:i

Mr. D inokll (for hinisolf, Mr. G rover, Mr. Lbqoltt, Mr. M a u.liard, Mr. M et­

calfe, Mr. RrrrE, Mr. G oodlino, Mr. M cC loskky, Mr. Steele, Mr. F or- 

8 V T H E ,  Mr. M ills of Maryland, and Mr. C o h e n ) introduced the. following 
bill; which was referred to the Committee on Mivchant Murine and 
Fisheries

A BILL
T o  provide for (lie conservation mid m n h n g e m e n t  of fisheries nnd

for oilier purposes

1 Be it enact,fid b;i the Senate and House of Itcpresenta-

2 lives of the United States of America in Conrjrcss assembled,

II Tlint lliis Art m n y  Ik * filed ns I lie “-H igh K n i1̂  Fisheries

i L
4 ('onservnlion Act of 1 OTttr”

5 R H F I N 1TION8

6 Slvt’. 2 . For the purposes of this Act, the term—

7 (n) “InlerunlinuMl Fishery A g r e e m e n t” m e n u s  nnv hi-

fi Intend or multilnternl agreement to wliieh the United Stntes 

y is n party. denling with fishery mnnngenient or eonservntion,



but does not include those provisions of a n y  agreement which 

deal solely with methods of enforcement at sea.

(b) “Contracting party" m e a n s  a n y  government party 

to an international fishery agre e m e n t ;

(c) “Fishing” me a n s  the catching, taking, harvesting,

or attempted catching, taking or harvesting of any species of

at sea

fish for a n y  purpose, and any activity* in support of such 

taking, catching, or harvesting.

(d) “Fish” includes inollusks, crustaceans, marine 

m a m m a l s  (except polar hears, walrus, and sea otter) and 

all other forms of marine animal or plant life, exclusive of 

birds, including the Continental Shelf fishery resource as de­

fined in the A c t  of M a y  20, 11)04 (78 Stat. 1 1)0 ) ;

(e) “Vessel” m e a n s  every description of watercraft or 

other contrivance which is used or is capable of use on water 

for fishing purposes;

(f) “O w n e r  or operator” m e a n s  a n y  individual, firm, 

corporation, association, partnership, government or govern­

ment enterprise which owns, operates, or charters a vessel;

(g) “Fisheries Z o n e” m e a n s  the zone contiguous to the 

territorial sea of the United States which w a s  established by 

the Act of October 14, 19 0 0  (80 Stat. 9 0 8 ) 7  as the same may

(h) “Secretary” m e a n s  the Secretary of C o m m e r c e ;

(i) “Stale” m e a n s  the several States of the United

amended;



1  States; the C o m m o n w e a l t h  of Puerto Rico, A m e r i c a n  Samoa,

2 the Virgin Islands, a n d  G u a m ;

3 (jl “Person” m e a n s  a n y  individual, corporatioi., part-

4 ncrship, association, or organization.

<r) REGULATIO NS
(> S e c . 3. (a) T h e  Secretary is authorized to promulgate

7 regulations governing fishing in the fisheries zone a n d  all

8 high seas seaward of such zone by vessels of a party to an

9 international fishery agreement with the United States, pur-

10  suant to and for the purposes of such agreement.

1 1  (b) T h e  Secretary is also authorized to promulgate regu-

1 2  lations governing fishing in the fisheries zone and all high

13 seas seaward of such zone b y  vessels documented under the

14 laws of the United States, or otherwise registered under the

15 laws of a n y  State, for the purposes of—

10  (i) fulfilling the international obligations o' *he

17 United States under a n y  international fishery agreement;

18 (ii) conserving and m a n a g i n g  the fish in such

10  waters in such m a n n e r  as the Secretary determines will

b io lo g ica l
20 result in the o p t i m u m  overall m il r'th u m b  economic, and

2 1 social benefits; and

22 (iii) oinU.tutlling «o prohib itio n  I ho fish in g  for. .fink

23 w hich the froorotNty  dolm  in n m >T in- wnmult.ation w ith the-

24 h mrl nnrl U ntg A th n in H ratb n t. +h >‘K nvironmentol P ro»

3



1 t e c t L on flaenr.v. a n d .S l a t e - s a n i t a t i o n .  a u t h o r i t i e s ^  to. be
2 un sa n i t ar y- f o r  tha-punpose f o p .M i c h - they - a r e - l pte n de cl,
3 ea--the bas-is of  e xamin a t i on o f.  the- £ i s h - o c. the w ater
4 qua l i ty o f  the - m arine - e nvironment- f r om-w h ich -s u c h -fi &h.
5 w& p q  taken-.
6 Regu lation s under p a r a g r a p h s - ( i i ) a « 4 - 4 4 4 4 - o f  the su b se ctio n  (b) may
7 d e sig n ate zones w here, and e s t a b l i s h  p erio d s when, no f i s h i n g  s h a l l  be
8 p e rm itte d ; e s t a b l i s h  s i z e  and catch l i m i t s  f o r  any s p e c ie s  o f  f i s h ;
9 p r o h i b i t  the use o f  c e r t a i n  ^ypes o f  f i s h i n g  g e a r ,  and p r e s c r ib e  such

10 o th e r measures as the S e c r e t a r y  deems a p p ro p ria te  to c a n y  out such
11 purposes. In making any determ ination as to a p p ro p ria te  co n se rva tio n
12 and management measures, the S e c r e t a r y  may take in t o  account r e le v a n t
13 economic and s o c i a l  f a c t o r s ,  and s h a l l  c o n s id e r  whether such measures
14 w i l l  unreasonably l i m i t  co m p etitio n. The S e c r e t a r y  may p ro v id e by
15 re g u la t io n  f o r  the is s u a n c e  o f  perm its r e la t e d  to and in fu rth e ra n c e  o f
16 such m easures" axcppt tha± sjirh p.rmi±£ shall_nnt_hi>. m e/T f n r  r&vpnnp
17 purposes. The S e c r e t a r y  s h a l l  not impose o r  e n fo rce  any r e g u la t io n s  in
18 areas beyond the f i s h e r i e s  zone i f  he determines th a t the s p e c ie s  o f  f i s h
19 which he d e s ir e s  to manage i s  being h arvested on a meaningful b a s is  by
20 v e s s e ls  not s u b je c t  to the j u r i s d i c t i o n  o f  the United S t a te s  unless such
21 v e s s e ls  w i l l  be s u b je c t  to the same or s i m i l a r  r e g u la t i o n s .
22 (c) The o omulgation o f r e g u la t io n s  under t h i s  s e c t io n  s h a l l  be
23 governed by the fo llo w in g  r u l e s :
24 ( i )  B efo re any r e g u la t io n s  are promulgated under t h i s  s e c t i o n ,
25 the S e c r e t a r y  s h a ll . . . - t o the e x te nt  p r a c t i c ab l ê  c o n s u lt  w’ th o th e r
26 a g e n c ie s ,  with the in t e r e s t e d  S t a t e s ,  with porsons with the
27 commercial and r e c r e a t io n a l  f i s h i n g  i n d u s t r i e s ,  and to the ex ten t
28 p r a c t i c a b l e ,  with persons g e n e r a lly  in t e r e s t e d  in  the co n se rva tio n
29 o f  f i s h  in  these w a t e r s ,  :d in  the enhancement o f  a l l  asp ects o f



1  the marine fisheries of the United Slates, for the purpose

2 of obtaining adequate information to develop reasonable

2 and effective regulations: Provided, however, that inso-

4 far as such regulations are applicable to foreign vessels

5 beyond the fisheries zone, the Secretary shall consult•/ f •/

(i with the Secretary of State, and Provided further, that

7 insofar as such regulations involve m e thods and proce-

8 dures for enforcement at sea, the Secretary shall consult

9 with the Secretary of the D epartment in w h i c h  the Coast

10 G u a r d  is operating.

1 1  (ii) T h e  Secretary shall publish in the Federal

1 2  Register the regulations which he proposes to promul-

12  gate for all of part of the waters of the fisheries zone and

14 all high seas seaward of such zone. Interested persons

forty-ft ve
15 shall he afforded a period of not less than thirtv » d u * ft

10 after such publication within which to submit written

17 data, views, or comments. Except as provided in para-

18 graph (iii) of this subsection, the Secretary m a y ,  after

19 the expiration of such period and after consideration

20 of all relevant matters presented, promulgate the regula-

21 tions with such modifications, if any, as lie d e e m s

22 appropriate.

22 (iii) 0 »i or before the las! day of a period fixed for

24 the submission of written data, views, or comments, a n y

25 person who, or State which, m a y  he adversely affected b y

5



such proposed regulations m a y  file with the Secretary 

written objections to the specific provisions of such pro­

posed regulations, stating the grounds therefor, and 

m a y  request a public hearing on such objections. If the 

Secretary determines that the person filing objections 

m a y  be adversely affected, or if a State requests a bear­

ing, the Secretary shall not promulgate regulations with 

respect to which such objections have been filled until he 

has taken a final action upon t h e m  as provided in para­

graph (iv) of this subsection.

(iv) A s  soon as practicable after the period of 

filing objections has expired, if the Secretary deter­

mines that the person filing objections m a y  be adversely 

alTected, or if a State requests a hearing, the Secretary 

shall publish in the Federal Register a notice specifying 

the time and place at which a public hearing shall be 

held, and the provisions of the regulations to which such 

objections have been filed and such other provisions as 

lie m a y  designate lor consideration and shall hold a pub­

lic hearing in accordance with title 5, United States 

Code, section f>f>3 for the purpose of receiving informa­

tion relevant to the mailers identified in the notice 

of hearing. If I w o  or m o r e  persons or Slates request hear­

ings within the prescribed period and the Secretary 

d e e m s  such hearing appropriate, the Secretary may, as



1  be d e e m s  appropriate, consolidate such hearings in the

2 interests of time and economy. A t  the hearing a n y  intcr-

3 ested person or State m a y  be heard. A s  soon as prac-

4 ticable after the completion of the hearing, the Secretary

5 shall act up o n  such objections and m a k e  his dcter-in c lu d in g  a statement o f  the reasons t h e r e f o r  
G minations public^and shall promulgate the regulations

7 with such modifications, if any, as he dee m s  appropriate.

8 (v) T h e  Secretary m a y  from time to time revise

9 such regulations in accordance with the procedures pre-

10  scribed in paragraphs (i) through (iv) of this

1 1  subsection.

1 2  (vi) Notwithstanding the provisions of paragraphs

13 (ii) through (v) of this subsection, the Secretary m a y

14 waive the requirements for notice and public hearing

15 detailed herein, if he finds (and incorporates the finding

10 and a brief statement of the reasons therefor in the pub-

17 lication of the rule) that, due to an emergency situation,

iy notice and bearing thereon are impracticable, unneces-

19 sary, or contrary to the public interest. Written objections

of) m a y  be submitted within thirty days of the effective date

2 1 of the emergency regulation. If any such written ob-

22 jection is so received, the Secretary shall, not later than

23 forty days after the elTective dale of the emer g e n c y

24 regulation, initiate the procedures in paragraphs (ii)

25 through (iv). T h e  emergency regulation shall remain



1  in elTcet for liiiictv tin vs beyond I In* date on wliicli (lie

2 Secretary publishes I lie* no! ire of proposed rulemaking

:*» required in paragraph (ii). unless Ilu* Secretary

4 terminates !Ik * regulation by noliee in tlie Kedernl

."> llegisler nl nny earlier dale.

I )  A l T U C A T I O N  T O  O T I I K I t  ‘ T H  K A T I E S ,  C O N V E N T I O N S ,  A M )

7 LAWS

8 Sue. 4. Ti:o provisions of lliis A  el shall lie d e e m e d  lo lie

!» in addition lo and not in eoiilrnvenlinn of tin* provisions of

10  n n y  existing international fishery agreement, or a n y  statute

1 1  implementing I he same, which m a y  apply to I he subject

12 matter of this Act.

12 S T A T E  K K O U L A T i O N S

14 S e c . a. (a ) In the exercise of his powers under sub-

12  section 2 (h). and subject to silhseetion (e) of lliis section. 

10 tin1 Secretary may, at anv lime, adopt as Federal regulations 

17 the regulations of any Stale or group of Stales regarding 

1 H lishing adjacent lo such Stale or Stales in the fisheries zone 

10 or in all high sens seaward of such zone, if he linds that such

20 regulations will achieve the objectives of subsection 2 (b).

21 taking into account, as lu* d e e m s  appropriate, uniformity

22 with other regulations.

22 (b) A n y  regulations adopted pursuant to this section

24 shall b e c o m e  Federal regulations, and shall be subject to 

22 modification, a m e n d m e n t ,  revision, or revocation in the s a m e

8



1  m a n n e r  as regulations adopted pursuant to subsection .°> (e)

2 of this Act.

'•> (e) F o r  tlie purposes of subsection (a) of this section,

4 any State or group of Stales m a y  submit regulations to the

5 Secretary for adoption. T h e  Secretary shall, within one-hun- 

G died and eighty days indicate bis approval or disapproval of

7 such regulations with notice thereof to the State or group of

8 Stales which submitted them. In the event of disapproval,

9 such notice shall specify the reason therefor, and the State or

10 group of States which submitted the regulations shall be

11 entitled, within sixty days of the receipt of notice of dis-

12 approval, to request a hearing on the matter. All interested 

12  parties m a y  be heard at such hearing, and evidence m a y  be

14 olTered. T h e  burden shall he on the Slate or group of Statos

15 to s h o w  thn‘ the regulations should be approved. Unless the.

17 (ions within the oiie-lmndred-and-eighly-day period specified 

IS above, he shall proceed promptly with respect to such regula- 

10 lions in accordance with the procedures set forth in subsection

20 3 (c) of this Act.

21 (d) T h e  Congress hereby consents to any compact or

22 agreement which i< not in conflict with any law or treaty 

22 in force of the United Stales, between any two or m o r e

24 States for the purpose of preparing regulations for siihmis-

25 siou to the Secretary in accordance with this section. T h e

I I .R .  47G0------- 2



1  right lo alter, amend, or repeal this subsection or the consent

2 granted herein is expressly reserved to the Congress.

3 A G R E E M E N T S  W I T H  F O R E I G N  C O U N T R I E S

4  Sec. tl. (a) T h e  Secretary of State, in consultation with 

r> th«> Secretary, and w h e n  appropriate, with the Secretary of 

0 the Depart m e n t  in which the Coast G u a r d  is operating, m a y

7 engage in negotiations with a n y  contracting party to the

8 Convention on Fishing nnd Conservation of the Living R e ­

ft sources of the H i g h  Seas in regard to measures for the con-

10  servation of the living resources of the high seas, w h e n  such

1 1  negotiations are necessary to carry out the purposes of

1 2  articles 4 , 0, 7, 8, and 12  of I lie aforesaid Convention and

13 with any contracting pally to a n y  other international fishery

14 agreement.

15 (h) T h e  Secretary of Stale shall notify the Secro-

10 tary of receipt of the following pursuant lo the aforesaid

17 Convention:

18 (I) Communications from the Director-General of

If) the F o o d  and Agriculture Organization of the United

20 Nations, as provided in article 5( 1 )  of the Convention;

21 (2 ) Notice of tin1 adoption of conservation measures

22 by any contracting parly pursuant lo article 7 (I) of the

23 Convention;

24 (3) Notice of findings of a Special Commission pro-

25 vided for hy article f) of the Convention;



1 ( 4 )  N o t i f ic a t io n  of th e  w i t h d r a w a l  of a  c o n se r v a t io n

2  m e a su r e  b y  t h e  c o n t r a c t in g  p a r t y  i n i t i a l l y  a d o p t in g  such.

3  m e a s u r e s ;  and

4 (5) A ll  o th e r  co m m u n ic a t io n s  r e la t e d  to th e  d u t ie s

5  of the  S e c r e t a r y  u n d e r  th e  C o n v e n t io n .

6  ( c )  T h e  S e c r e t a r y  of S t a t e  s h a l l ,  u po n  n o t i f ic a t io n  from

7 th e  S e c r e t a r y  of th e  p ro m u lg a t io n  o f r e g u la t io n s  p u r s u a n t  to

8  su b se c t io n  3  ( a )  o f th i s  A c t  fo r  w a t e r s  o f th e  h i g h  s e a s  s e a -

9  w a r d  of th e  f i s h e r ie s  zon e , n o t i f y  th e  D ir e c to r -G e n e r a l  of the

1 0  F o o d  an d  A g r ic u l t u r e  O rg an iz a t io n  of th e  U n i t e d  N a t io n s

11 an d  a n y  C o n t r a c t in g  p a r t y  to th e  a fo re sa id  C o n v e n t io n  w h o se

12  n a t io n a l s  f i sh  in  I l ie  w a t e r s  co v e red  h y  su ch  r e g u la t io n s  of

1 3  th e i r  con ten ts .  T h e  S e c r e t a r y  of S t a te ,  in  c o n su l t a t io n  w i th

1 4  1ho S e c r e t a r y ,  i s  a u th o r iz e d  to e n te r  in to  a g r e e m e n t s  w i th  

l f i  a n y  c o n t r a c t in g  p a r t y  to  the  a fo re sa id  C o n v e n t io n  fo r th e  im -  

1 0  p lcm c n t a t io n  of r e g u la t io n s  adop ted  h y  th e  U n i t e d  S t a t e s  o r

1 7  h y  su c h  co n t r a c t in g  p a r t y  p u r su an t  to th e  a fo re sa id  C o n v e n -

1 8  t ion  in w a t e r s  h eyo n d  the  re sp e c t iv e  ju r i s d ic t io n  of a n y  such

1 9  c 'vm ro c t in g  p a r t y .  S u c h  a g r e e m e n t s  m a y  p ro v id e  for a u th o r -

2 0  i z a t io n  of d e s ig n a te d  p e r so n n e l  of a  c o n t r a c t in g  p a r t y  to a c t

21 a s  e n fo rc e m e n t  o ff ice rs  in  im p le m e n t in g  su ch  r e g u la t io n s .

2 2  ( d )  T h e  S e c r e t a r y  of S t a t e ,  in c o n su l t a t io n  w i t h  tho  S e c -

2 3  ro ta ry ,  m a y ,  w i t h  r e g a rd  to th e  a fo re sa id  C o n v e n t io n :

2 4  ( I ) E n t e r  in to  an  a g r e e m e n t  w i t h  a n y  c o n t r a c t in g

2 3  p a r t y  for th e  e s tab l i sh m en t ,  of a S p e c ia l  C o m m is s io n  p u r -



*

12

1  s u m  l i t  !<» n r t i c k ; (.) ol‘ tho C o n v en t io n ,  and  for l l i e  p a y iu e i i l *

2  of co s t s  an d  e x p e n s e s  of su ch  Spec ie !  C o m m is s io n .

;; ( 2 )  A p p o in t  l l i e  U n ited  S i n l c s  n i c in k c r  lo  I In-

dr Spec ie !  C o m m is s io n ;  a n d

5  (.•)) A p p o in t ,  upon  the  r eq u e s t  of a n v  c o n t r a c t in g

(j p a r t y  to ( l ie  C o n v en t io n  or upon  th e  r eq u e s t  of the  S o r r e -

7  t a r y -C c n c r a l  of th e  U n i te d  X a  l io n s ,  m e m b e r s  to a  S p e -

8  c ia l  C o m m is s io n  in v o k e d  to r e so lv e  a d i sp u te  b e tw een

I) c o n t r a c t in g  p a r l i e s  to  th e  C o n ven t io n  a n d  lo w h ic h  di->

10  pu le  11 ic Un i led  S t a l e s  is  nol a p a r ty .

11 I’li'OIIIIUTlONft- - l ’KNAI/riKS

12  S ko . 7 .  In  l l ie  e a se  of ve sse l ' not d o c in in n le d  u n d e r  l l ie

12. l a w s  of l l i e  U n ited  S l n l e s  o r  o th e rw is e  r e g is te red  u n d e r  l l ie

1 t l a w s  of a n y  S t a le ,  p e n a l t ie s  o r  i»ro l i i l» i l ion s w i t l i  r e sp ee l lo

l o  f i s l i iu g  in a l l  h ig h  s e a s  s e a w a rd  of i k e  f i s h e r ie s  /one  w i l l  o n ly

he ap p l ie d  if p u M ia n t  lo  an d  for (hi* p u rpo se s  o f an  a p p l ic a b le

1 7  in le r n a l io n a l  f i s h e ry  a g re em e n t .

1 8  ( a )  A n y  o w n e r  o r  op e ra to r  of a v e s se l  w h o  k n o w in g l y

l b  e n g a g e s  in f i s h in g  in v io la t io n  of a n y  r e g u la t io n  p u r su a n t

2 0  lo  i f i i s  A c t  sh a l l ,  upon  co n v ic t io n ,  ke f ined  not m o re  th an

21  $ 2 5 , 0 0 0 ,  and  for eae l i  s u b se q u en t  o ffen se  of a  s im i l a r

.4 i i£h v e s s e l ,  i n c l u d i n g  l i s .
2 2  n a tu re , in add it io n  to a Ink*, l l i e  f ish  o r  4 m  f i s h in g  go r #+*

2 2  board  niioh- vom.nl. or l io l l i .  or th e  m o n e ta r y  v a lu e  th e reo f  

2 4  a s  d e te rm in ed  b y  th e  cou rt ,  m a y  a lso  he o rd e red  forfe ited

yipi'l|l I '• "7*7
t



1 i i i  w h o le  o r  in  p a r t  to the  U n i t e d  S t a t e s  o r  o th e rw is e  d i s -

2  po sed  of h y  th e  cou rt .

o ( b )  W h o e v e r  k n o w in g l y  s h ip s ,  t r a n sp o r t s ,  p u r c h a s e s ,

4  s e l l s ,  o ffe rs  fo r  s a le ,  im po r t s ,  e xp o r t s ,  or h a s  in  cu s to d y ,

5  p o s se s s io n  or con tro l a n y  f i s h  t a k e n  in  v io la t io n  of su ch  

(i r e g u la t io n s  s h a l l ,  u po n  co n v ic t io n ,  he f in ed  no t m o re  t h a n

7  $ 5 , 0 0 0 ,  a n d  fo r e ach  su b se q u en t  o ffense  of a  s im i l a r  n a tu re ,

8  not m o re  th a n  $  1 0 , 0 0 0 .

<) ( c )  W h o e v e r  k n o w in g l y —

10  ( 1 )  f a i l s  to m a k e ,  k e e p ,  s u b m it ,  o r  fu rn i s h  a n y

11 reco rd  o r  repo r t  r e q u ir e d  b y  r e g u la t io n  to be m ad e ,

12  k ep t ,  su b m it ted ,  o r  fu rn i s h e d ;

13  ( 2 )  re fu se s  to p e rm it  a n y o n e  au th o r iz e d  p u r su a n t

14  to se c t io n  8 to  bo a rd  a v e s s e l  fo r th e  p u rp o se s  of

1 5  in sp e c t in g  the  c a tch  nnd  f i s h in g  g e a r ,  o r  r e s i s t s  a n y

1<> l a w fu l  a r r e s t ;

17 ( 3 )  re fu se s  to p e rm it  a n y o n e  au th o r iz e d  p u r su a n t

IS  to se c t io n  8  to in sp e c t  a n y  reco rd  o r  repo r t  r eq u ired

If) b y  r e g u la t io n  to b e  m ad e ,  k e p t ,  su b m it te d ,  or fu rn ish ed ,

2d  sh a l l ,  u pon  co n v ic t io n ,  he  l in ed  no t m o re  th an  $ 1 0 , 0 0 0 + -

21 A n y  v e s s e l i i ^ u l -w .-ib b i n g  i n v in l a l ioR '-u f tm v  r e g a in -

22  8«oe p ro n m lg a io d  u udor t h is  Aot- f.hu 11- ho l ia b le  f o r -o  o iv d -

2:5 pe n a lly  mm-o 4 h m i &44-M>(■><■>.—Hindi- p r i m b y - 4 i r -W -

2 4  tt*-'»;»n‘d h y  t in 1 Kodora l d i*t-H<4  oom t in the dint riot h a v in g -



1  j w i s d ic t ion <>v o r 'th o - m ****)!.-C ionranco o l o vo»>ol n gn im .t.

2  w4doh 0 p e n a l ly  1) 0 > 1>0 0 )1 tOMYMnl. Il 'OIII -<»f. 4-l l«> 'U-nitod-

3  S tolon m a y  ho w i thho ld  u n t i l m o lt pon nh y  in p a id" of- -o n t-'d

4  a-U n o l - or m h o r w h n >in u 4 iu;to r i >m o i y  i*. pontod. Snoh  pan

5  a l l y  s h a ll c o n s t i tu t e a m a r it im e  lion on v<u.fH>l w h io h

6  noyv ho recove red  h y . notion- - in r o m - i n t h e  F e d e ra l  diet r iot

7 oonrt. 4«l th o —U m U n l- .S tato *—h e vh >gi- - j n r io<Kotion o v e r  the

Vu

9 . ENFORCEMENT

1 0  S e t . 8 .  T h i s  s e c t io n  a p p l ie s  o n lv  u nd e r  the  e x p r e s s  te rm s

11 of S e c t io n  3 .  F o r  v e s s e l s  o th e r  : linn tho se  docum en ted  u nde r

1 2  th e  l a w s  of th e  I ' n i t c d  S ta te s  o r  o th e rw is e  re g is te r e d  und e r

13 the  l a w s  o f a n y  S ta te ,  en fo reem e i it  on a l l  h ig h  s e a s  b eyond

14  tin* f i s h e r ie s  zone  is  au tho r iz ed  o n ly  w h en  pu rsu an t to and

15  for the  p u rp o se s  of an  a p p l ic a b le  in te rn a t io n a l  f i s h e ry  

10  a g r e e m e n t .

17  ( a )  T h e  p ro v i s io n s  of th is  Vet and  the r e g u la t io n s  i s su ed

18  th e re u n d e r  sh a l l  In* en fo rced  b v  t in 1 S e c r e t a r y ,  and  the  S e e -» • 7

1 9  r e t a r y  of the  D ep a r tm en t  in w h ic h  the  Coast G u a rd  is  op e ra t -

2 0  in g .  T h e  S e c r e t a r y  and  th e  S e c r e t a r y  of the  D ep a r tm en t

21  in w h ic h  th e  C o a s t  G u a rd  is o p e ra t in g  m a y  u t i l iz e  b y  a g r e e -

2 2  m en t ,  w i th  o r  w ithou t re im b u r sem en t ,  the  p e r sonn e l ,  s e r v ic e s ,

2 3  and  f a c i l i t ie s  of a n y  o th e r  F e d e ra l  a g e n c y  or , fo r the  pu rpo se

2 4  of e n fo rc em en t  w i th  respect to a n y  v e s s e l  in the  f i sh e r ie s

2 5  zone , or, w h e r e v e r  found , w i th  re spect to a n y  v e s s e l  docu -

1 4



1  l im i t e d  u nd e r  the  l a w s  o f th e  U n ite d  S t a t e s  o r  o th e rw is e

2  r e g i s t e r e d  u n d e r  th e  l a w s  of a n y  S ta te ,  a n y  S ta te  a g e n c y ,  in

3  c a r r y in g  out th e  p ro v i s io n s  of t h i s  A c t  a n d  the  r e g u la t io n s

4  i s su ed  th e re u n d e r ,  i n c lu d in g  tho se  r e l a t in g  to en fo rcem en t .

5  ( h )  A n y o n e  a u th o r iz e d  p u r su an t  to  su b se c t io n  ( a )  of

6  t h i s  se c t io n  to en fo rce  th e  p ro v i s io n s  of t h i s  A ct a n d  th e  r e g u -

7  la t io n s  i s su ed  th e r e u n d e r  m a y —

8  ( 1 )  B o a r d  an d  in sp e c t  a n y  v e s s e l  do cum en ted  u n -

9  dor the  l a w s  of th e  U n i t e d  S t a t e s  or o th e rw is e  r e g is t e r e d

1 0  u n d e r  th e  l a w s  of a n y  S ta te  o r a n y  o th e r  v e s s e l  su b je c t

11 to th e  ju r i sd ic t io n  o f th e  U n ite d  S t a t e s  p u r su an t  to su b -

12 se c t io n  3 ( a ) ,  a n d  i t s  ca tch  and  g e a r  upon  th e  w a t e r s

1 3  of th e  f i s h e r ie s  zon e  o r  upon  a l l  h ig h  s e a s  s e a w a rd  of

1 4  su c h  z o n e ;

15  ( 2 )  A r r e s t  a n y  p e rson , w i th  o r w i th o u t  a w a r r a n t ,

1 6  w h e n  h e  h a s  r e a so n ab le  c a u se  to b e l ie v e  th a t  su ch  p e r son

17 h a s  v io la ted  th is  A ct o r  a n y  re gu la t io n  i s su ed  h e reu nd e r .

18 ( 3 )  E x e c u t e  a n y  w a r r a n t  or o th e r  p ro ce s s  i s su ed

19 h y  an  o l l ic e r  or court o f com peten t ju r i s d ic t io n ;  a n d

S e i z e  t h e ^ v e s s e l ,  i n c l u d i n g  a l l  f i s h  and f i s h i n g  
1>0 ( 4 )  "frhutto -fd l d e l i an d  l o l l i n g  g o a t- f o u n d  on ho a rd

gear_
21  v i s u a l w h ic h  v io la t e s  th e  p ro v i s io n s  of th i s  Act o r

2 2  a n y  r e g la t io n s  i s su ed  th e re u n d e r  and  a n y  f ish  ta k en  in

23  v io la t io n  of ( Id s  Act o r  the r e g u la t io n s  i s su ed  th e re u n d e r

2 4  w h e r e v e r  found . A n y  f ish  an d  f i s h in g  g e a r  so  se ized  m a y

2 5  he d i sp o sed  of p u r su an t  to a n  o rd e r  of a cou r t  o f co m -

15
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I id  ci 11 ju r i sd ic t io n ,  or , if  p e r i sh a b le  in  a  m a n n e r  p re ­

sc r ib ed  h y  r e g u la t io n s .

( c )  S t a l e  o ff icers  a u th o r iz e d  p u r su an t  lo  su b se c t io n  ( a )  

lo  funct ion  a s  F e d e ra l  l a w  en fo rcem en t  a g e n t s  s h a l l  not he 

con s id e red  lo  he F e d e r a l  e m p lo y e e s  of l l i e  I n ited  S ta te s  

for the  pu rpo se s  of a n y  l a w s  ad m in i s t e r e d  hy  th e  C iv i l  S e r v ­

ice  ( 'o iu m is s io n .

( d )  T h e  F e d e r a l  d is t r ic t  cou rts  s h a l l  h a v e  e x c lu s iv e  

ju r i sd ic t io n  o v e r  a l l  e a se s  a r i s i n g  u nd e r  l l i i s  A c t .  an d  m a y  

i s su e  a l l  w a r r a n t s  o r  o th e r  p ro ce s se s  a s  m a y  h e  n e c e s s a r y .  

In  l l i e  e a se  of ( i l i u m ,  a c t io n s  a r i s i n g  u n d e r  th is  Act m a y  he  

b rough t in  l l i e  d is tr ic t  court of ( l u n in ,  and  in  the  e a se  of the 

V i r g in  I s l a n d s  such  a c t io n s  m a y  he b rough t  in l l i e  d is tr ic t 

court of lh e  V i r g in  I s l a n d s .  I n  the c a se  of A m e r ic a n  S a m o a ,  

su ch  ac t io n s  m ay  he  b rough t  in  the D is t r ic t  C ourt of the 

IT i i l e d  S l a t e s  for th e  D is t r ic t  of H a w a i i  and  such  court s h a l l  

h a v e  ju r i sd ic t io n  of su ch  a c t io n s .

( e )  N o tw i t h s t a n d in g  th e  p ro v i s io n s  of se c t ion  2 4 ( 5 4  of 

l i l l e  2K. w h e n  a w a r r an t  of a r re s t  o r  o th e r  p ro ce s s  in  re in  is 

i s su ed  in a n y  c a u se  u n d e r  th is  se c t ion , the  m a r sh a l  o r o th e r  

o lhce r  sh a l l  s t a y  the  e x e cu t io n  of such  p ro ce s s ,  o r  d i s c h a r g e  

a n y  fish s e ized  il the p ro c e s s  h a s  hcen  le v ie d ,  on r e c e iv in g  

from  the re sponden t o r  c la im an t  of th e  l i s l i  a bond o r  o th e r  

su re ty  s a t i s f a c to r y  to th e  cou rt , cond it io n ed  to d e l i v e r  the 

l i s l i  s e ized , if  co n d em n ed , w ith o u t  im p a i rm e n t  in  v a lu e  or. in



1 t h e  d i s c r e t i o n  o f  th e  c o u r t ,  to  pay i t s  e q u i v a l e n t  v a l u e  i n  money o r

2 o t h e r w i s e  to answer  th e  d e c r e e  o f  th e  c o u r t  i n  such c a s e .  Such bond o r

3 o t h e r  s u r e t y  s h a l l  be r e t u r n e d  to  th e  c o u r t  and judgment t h e r e o n  a g a i n s t

4 both th e  p r i n c i p a l  and s u r e t i e s  may be r e c o v e r e d  i n  e v e n t  o f  any b r e a c h

5 o f  th e  c o n d i t i o n s  t h e r e o f  as d e t e r m in e d  by the c o u r t .  In  th e  d i s c r e t i o n

6 o f  th e  a c c u s e d ,  and s u b j e c t  to  th e  u i r e c t i  on o f  th e  c o u r t ,  th e  f i s h  may

7 be s o l d  f o r  n o t  l e s s  th an  i t s  r e a s o n a b l e  market  v a l u e  and th e  p ro ce e d s

8 o f  su ch  s a l e  p l a c e d  i n  t h e  r e g i s t r y  o f  t h e  c o u r t  pending judgment i n

9 th e  c a s e .

’ 0 STATE JURISDICTION

11 S E C 9-— No t h i n g i n  t h i s  A c t  she l l  be- e on e t r ued- te - -
12 ( a )  r e a t r r c t  t he au t h o r i t y  t r f  a ny S t a be t o r egu l a t e  i t s
13 c i t i z e n s -re g a rd in g  f i s h e r y - ma t t ero w here  s uch r e g u l a t i o n - i »
14 e o t - c on t r e r y - to - r e g o l -ftt i ont - a 4 o f U 4 - p u r o-uarvt- -to- t h i s-  A o t r
15 ( b ) . o * t e*>d tfre - j w i s d i c U o n o f - th e - S i o t es -U - th o--n »tt ir » T
16 ^  t o w  o a t be ne a t h- ao 4  4-a  t fro-wo t er e--boyoftd - the  t or r i  t o r i o l - s o a t
17 of- the- Un i t e d-S-fcot aOr -o r . -U d i KvUvi t k  t ho-i -E 4w i o d i c t to n ---t o  s-uck
18 ^  t o w  coo- befie a tk  and i-n -t h a- w at a r o- o f  t h e  t e r r i t o r i a l te a e ~o-£

19 -th e  Um-t ed S t a g e s .

20 S E C .  9 .  Noth ing  i n  t h i s  A c t  s h a l l  be c o n s t r u e d  to ex ten d  o r

21 .d im in i s h  th e  j u r i s d i c t i o n  o f  any S t a t e  seaward o f  the c o a s t l i n e  o f

22 the U n i t e d  S t a t e s .

23 APPROPRIATIONS

24 S E C .  10 .  T h e r e  a r e  a u t h o r i z e d  to  be a p p r o p r i a t e d  su ch  sums

25 as may be n e c e s s a r y  to  c a r r y  o u t  the  p r o v i s i o n s  o f  t h i s  A c t .



S E V E R A B I L I T Y

S e c . 1 1 .  T h e  p r o v i s io n s  of t h i s  A c t  s h a l l  b e  s e v e r a b le  

a n d  if a r .y  p a r t  of th e  A c t  i s  d e c la red  u n co n s t i tu t io n a l  o r th e  

a p p l i c a b i l i t y  th e reo f  i s  h e ld  in v a l id ,  th e  c o n s t i t u t io n a l i t y  of 

th e  r e m a in d e r  an d  th e  a p p l i c a b i l i t y  th e reo f s h a l l  n o t  he 

a f fec ted  th e r e b y .
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INTRODUCTION

A special ad hoc task force of nine lawyer members within and app minted by the National 
Highway Safety Advisory Committee, together with administration staff, has reviewed over 
a three months’ period the present traditional judicial adjudication of traffic violations, 
innovations in New York, Florida, Virginia, and California, available written materials, and 
similar findings of other commissions studying present United Sta les methods of traffic 

adjudication. *

EXECUTIVE SUMMARY OF TASK FORCE 
FINDINGS AND RECOMMENDATIONS

$  The present traditional lower criminal court processing, of traffic violations in the U.S., 
using sentences of fines and incarceration, evolved for the purpose of determining the-gu i lL  
or the jack  of guill o f an offender charged with a criminal complaint.

.Because conviction would involve a jail sentence, adjudication historically has been by the 
jttdiciary'To accord full protection of constitutional due process. In (act, however, jail 
sentences are imposed in very few. traffic cases and all but the most serious offenses are 
processed by mail or bail forfeiture. In the present process, self-adjudication and 
self-sanctioning are the norm.

Findings )

• Traffic offense adjudication under the traditional traffic law system is reasonably 
adequate in the determination of guilt or lack of guilt. However, traffic case processingjs 
beset by many problems and has piovcd to be less than id ea l/ in  contributing to 
improvements in traffic safely.

• Trafficc offense adjudication as presently constituted has made little demonstrable, 
contribution toward newly formed societal goals of the promotion of traffic safety and 
the improvement of driver behavior. It is no t an adequate subsystem or traffic law system 
component. It has had little measurable effect in deterring initial or subsequent traffic 
violation, by offenders or other drivers. In this, traditional criminal court traffic case 
processing is inadequate and ineffective.

• Trafficc offense adjudication is a key component, of the l ia l l ic  law system. The 
promotion of traffic safety depends on adjudication’s effectiveness within the system. 
Traditional trallic case processing does not sufficiently emphasize both selective



adjudication and the goals of highway safciy and driver improvement through retraining 
and rehabilitation.

• All traffic offenses do not have the same degree of severity or po'cntial severity; thus, all 
offenses should not command the same degree of criminal processing and sanction time 
and resources. Traffic ease adjudication inadequately differentiates between the problem 
driver and the average traffic offender.

Recommendations

To achieve.integrated traffic law system components which combine traffic adjudication 
with traffic safety and improved driver behavior, a mew approach to traffic ease processing, 
which contains the following basic features, is recommended:

-  Adjudicate a lower-risk.category of "Traffic Infractions" by simplified and informal 
judicial, quasi-judicial or para-judicial procedures.

-  Process high-risk offenses criminally.

-  Combine "Traffic Infraction" and high-risk criminal traffic offense sentencing wiih.drivcr 
improvement and rehabilitation programs. ( / ' \  . ‘ /  -  ^ J

- .E l im in a te  incarceration as a "Traffic Infraction" sanction. - " T
-  Give priority to identifying problem drivers, assigning them to treatment and monitoring 

the results.

-  Create an adequate electronic data processing system to serve police, law enforcement, 
driver licensing and traffic adjudication; especially for the purpose of identifying the 
problem driver.

REPORT BACKGROUND

General

The traditional criminal court processing of traf fic cases e v o l v e d  nationally when the unLy 
government hmly available to pmca.sx these eases was the Inwe i.. mn-is, l(itd the judges 
elected and appointed to serve these courts. I he■ punisjiment loi us..ileiii.mi d rivers fell 
within the felony and .misdemeanor-legislative catcgrfnTv T o r  m a n y  y . n s  ii w.n believed 
that jail confinement or fines or the fear of this punishment coupled with personal 
appearance before a judge would deter traffic offenders. At that lime the volume of traffic 
cases was not great. As the caseload increased, informal non-criminal case processing 
methods were adopted. Irafl ic adjudication was designed to be the key evaluation element 
in the traffic ease disposition process, which consists of law enforcement citation, 
prosecution of the offense, case adjudication and penalty sanction application on a 
determination of guilt. Adjudication was intended to provide the legal control and audit of 
driver behavior in the complex highway safety environment.

With growing motor vehicle registration and numbers of licensed drivers, certain 
deficiencies and inefficicnces became more evident in the present traditional court 
processing of traffic cases. To further aggravate this situation, America became an 
auto-mobile society. While a driver’s license as. a matter of policy and law is generally ;. 
"privilege* and .nut a right," the License to drive.an automobile is the keystone ol cit izen 
mobility and frequently a mainstay.of economic livelihood.
 i asrs- num nu ally, have i m .il.it. il anil n  l ipsed the t .is.-lu.ul ol non u . i l ln  o llenses .
As much as HO peicent of the caseload (exclusive ol parking) ol many lower courts is l ia l l ic .



C ons t i tu t iona l Due Process

The U.S. Supreme Court has recently ruled that a series of constitutional due process 
requirements are essential to criminal traffic court trials: elimination of the mayors’ courts 
which assess fines as a revenue source for the political unit of governmental involved in the 
arrest; elimination of incarceration for the non-payment of fines; right of trial by jury for 
other than petty offenses; and right of an appointment of counsel for an indigent for any 
traffic offense in which there is likelihood of jail confmcment. The d im  nf these decisions 
has been to make the present system function more slowly and at greater cost, .n a time 
when traffic caseloads were escalating.

Increasing Traffic Offense Caseloads

Until 1968 this Nation has rcgi tcred annually an increasing rale of highway accidents and 
fjlalilies. This has led to public indignation and outcry to do something to stop the highway 
slaughter. Legislators have reacted by p a s s i n g  l a w s  d e f i n i n g  n e w  l i a f f i r  n f f o n s r ^  by 
establishing..cumulative, .point systems for traffic violations which can result in license 
suspension, and by making s e n t e n c e s  m a n d a t o r y  f u r  certain serious offenses. M o r e  l . iws lead 
to nmrr-LLW-eiifntcemiint. Greater law enforcement in turn g e n e r a t e s  m o r e  r a s . - l i y l in the 
court.

To avoid the loss of license and/or jail confinement, offenders threatened with such 
sanctions increasingly have tesorled In litigation to hny lime, nr interim, rliding privilege.!. 
This in turn has increased court caseloads at the appellate level where more traffic cases in 
competition with non-traffic criminal and civil cases often contribute lo case delay.

Penalties which arc mandatory or overly .harsh tend to be subverted by.-policc or 
f j }  prosecutors, juries or judges and such penalties not only encourage more litigation but have 

proved lo be a mobx-.pri.idiu-.iivr in the promotion of traffic safely. Pending litigation, the 
offender curu.inues._to drive without any correction of failures—and, if dangerous, imperils 
the driving public.

An unplanned subsystem of tiali.ic jusLiee which is nut swih, timely, imiimm.nr 
professionally managed and frequently is negotiable, is ims.nisl.u n.iy Alcohol and drug 
problems have further pyramidetLcaseloads and have introduced into adjudication medical, 
as well as behavioral, remedial needs.

The judges

Only a limited nnmbei til liallic lj.sc judges,have any..special liaining-uiJnlaii'.si in their 
work. A serious problem has been the lack of adequate traffic judge training programs. A 
moratorium on the American Bar Association’s Traffic Court Program’s regional traffic 
court judge training has recently occurred. Although many individual courts and 
communities are dedicated in traffic service, this form of judicial activity has pot proven 
sulliuontlv oooulat oi lew.nding to produce a large number of judicial experts trained in 
traffic law adjudication and highway safety. r,  >

Lack of highway Safety Effectiveness -*~r\

I here is no evidence which demonstrates that the traditional criminal court processing of 
traffic is highway safety cost clfcctive. however, there is evidence that the offender’s 
.ippejunce in court docs noLluve jny.pusiLive deterrent died on subsequent poor driver 
behavior. Court appearance is mute ullen lmaided by the public as an vnjbjnjxjuml, 
cujotiruiL-niiisaiu and inconvenience. While certain individuals can be categorized by State 
licensing authorities as problem drivers, insufficient screening, adjudication and sa n c t i o n
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selection iioxcJs-applicd to them. Nationally, traffic offense processing fails to differentiate 
between the problem driver and the infrequent traffic offender. To be highway safety cosL_ 
effective, traffic adjudication should expend greater resources on identifying ihe..prohlem 
driver. TJmely.-icccss lo complete and-accmaLC-drivcr_rccord information is csscnliaLto this 
effort.

Retraining and Rehabilitation

Traditional criminal court traffic case processing deals in a high volume caseload which 
minimizes the beneficial latitude of handling cases on a one-to-one basis. The adversary 
process inherent in court procedures assists in adjudication of guilt or innocence, but it does 
not assist the individual in resolving his unique driver behavioral, personal or medical 
problems. The Task Force found that the present traditional criminal court processing of 
traffic cases emphasizes adjudication to the exclusion oK'driver improvement oriented 
programs. It should be stressed, however, that some of this is due to the lack of validated 
Stale driver improvement programs.

Traffic Adjudication Communication, Coordination and Integration

Traffic .case. nmr.rssiiH’ hv the judiciary operates independently of the licensing agency. 
Violation reporting by the courts is sporadic and incomplete. There is a paucity of driver 
information exchange.from Jicansing_authuci.ty_iccord files, judges generally fail or arc 
unable to_acccss__Lhc-prior driving record of the traffic offender. Retrieval of data from 
manually maintained driver rccordjiks cannot be speedily accomplished by the adjudicator 
to identify the chronically bad, medically impaired, alcoholic or drug-using drivers.

Courts processing traffic cascs_gencraJLy_opcratc_indepcndcntly and with minimum 
communication and coordination with the_Govemor.’s Highway_Safcty Representative, 
traffic law enforcement, driver licensing, driver education or driver improvement programs 
and medical rehabilitation agencies.

REPORT RECOMMENDATIONS AND ELEMENTS

1. Expand, the traffic adjudication component of the traffic law system to embrace, both 
the goals of adjudication and promotion of highway safely, giving equal weight to both 

purposes.

This will require the planning of a totally new traffic adjudication subsystem to the 
traffic law system, which integrates and combines the need of both adjudication and 
improvement of diiver behavior.

This can be accomplished within the proposed revised National Highway Traffic Safety 
Administration’s Standard N-7 on traffic offense adjudication. Development and promulga­
tion of this proposed standard is specifically commended and endorsed by this Ad Hoc Task 
Force.''

The adjudication subsystem possible under such a standard will permit maximum State 
innovation and experimentation within the diversity of the Federal system by utilizing the 
Strengths of the Federal-State partnership.

2. lieclussify all but the must serious trallic ol tenses I r u m  the categories of criminal 

felonies and misdemeanors to a newly created thud level of ol lenses to be h n o w n  as 

" Traffic Infractions. "

•See Nl I fSA  p roposed revised i iat lie Cour ts  and Adjudicat ion Syst ems Standard,  Appendix  K.



All traffic violations shall be categorized as "Traffic Infractions," except for offenses 
which involve serious injuries or fatalities, leaving the scene of an accident, driving on a 
suspended or revoked license, alcohol or drug, or reckless driving, which remain as criminal 
offenses.

This new category of "Traffic Infractions" shall n o t  require t h e  r e v i s i on  o f  p o l i c e nr 
traffjcj.aw_enfprcgfpcn 1 methods. It will allow a variety of improved traffic adjudication 
procedures to be used without application of burdensome and inappropriate criminal 
procedure requirements. The imposition of jail sanctions shall be eliminated under this 
category.

Traffic offense adjudicators shall have available a broader range of penally and treatment 
sanctions. In first offense "Traffic Infraction” cases a fine would be imposed. On additional 
convictions more severe fines would be assessed. When the offender is classified as a 
potential or an actual problem driver, treatment shall be applied in addition to penalties and 
license restriction or withdrawal action.

3. Structure a governm ental traffic o ffense adjudication subsystem , either as part o f  an 
administrative agency separate from the judiciary, or within the judiciary, as each State m ay  
elect.

Require, in either alternative, adjudicative processes independent of both law enforce­
ment and licensing agency functions.

Establish a new subsystem by legislative enactment or appropriate court rule and require 
legislative committee or judicial council review of its operation every six years.

Fund the combined adjudicative-rehabilitative and system support efforts with an 
adequate level of State legislative appropriations apart from identified traffic generated 
revenue.

4. A dopt a more simplified, inform al and adm inistrative.type o f  procedural machinery 
for " Traffic In fraction" adjudication and sanctioning.

Develop uniform sanctioning policies within each State, including u n i f o r m  hai l  a n d  fine 
schedules, to be used by traffic adjudicators.

All "Traffic Infraction" cases shall be >• sposcd of within 30 days of date of citation.

the offense i^LassjJlctLtsjLtiiaiidaluLy-appcaiance case.
Provide every cited motorist with the right to appear in person_for.adjudicalion.
Provide every cited motorist with the right to an immediate hearing on "not gui 

"guiliy_wilh an cxp lanation l'-p lcas.
Defcnsft-.altorneys shall nut-be requited, but would be permitted. There shall be uo. 

entitlement to murLappo.inLmnnL.of counsel in ease of indigency.
Right of iurv trial shall uuL be afforded.
Rules of civil, rather than criminal procedure, shall be-preferred. The bualeu.of.proof 

shall be by preponderance or a predominance of, or H e a r  a n d  c o n v i n c i n g  evidence, l aU i t . t -  
than by the c r i m i na l  s l . m d . m l  o f  p r o o f  b e y o n d  a l e a c o n a h l c  doubt.

Provide every convicted motorist with an immediate ine.spen.ivp right of judicial appeal
5. Develop a Statewide traftic case adjudication, coordination and management 

subsystem  which ulilUes advanced record beeping, s to rage , retrieval and dissemination 
techniques.

Appoint a traffic adjudication subsystem adiainisLralive manager within each State, the 
manager shall develop and supervise a unilorm system and train traffic case adjudicators and 
administrators. Me shall annually collect and evaluate adjudication dalu. and recommend 
improvements to the appropriate judioiaLatidJegislairvH authorities.

/#*



Traffic adjudicators shall he lawycis .sncuall.Y_Lraincd.in LralJic adjudication and highway 
safety. Continuing re-education programs shall be instituted and required.

Verbatim records shall be maintained in all trials of offenses which could result in license 
suspension

The licensing.aullK>rily shall issitc_a. notice of intent to suspend the license of any person 
cited fora traffic offense who fjilsJ-OLunswcLasuxnmons.

An ultimate electronic driver record data processing system (EDPS)—with direct input 
and retrieval t e r m i n a ls at law enforcement, license authority and adjudication 
facilities—shall be designed. A principal component of such a system shall be the use of a 
uniform-Traffic.citation within each State.

6 . Improve highway solely im plem entation by  traffic adjudication Jdentification o f  
problem drivers, assignment to appropriate driver improvem ent screening programs and  
monitoring o f  the assignment results.

Mandatory violator adjudication appearance shall be required in all criminal cases and 
"Traffic Infractions” arising out of accidents, no operator’s license, speeding in excess of 15 
miles per hour above the posted limit and violations, the conyiction.ofwhich mighl.icsult in 
Iicu]iing.agcnc.y_discrc.Liunary action.

in mandatory appearance cases, traffic adjudicators _sJialLbc..pr.ovidcd with complete 
offender driving records, and all pertinent background information to assist in sanction 
selection.
medical .. rehabilitation agencic.s_and.programs.

Driver analysis and other rctLibiliialiun and driver impummieul.speculicls shall be used 
to screen and assign potential problem drivers to treatment programs.

With-thc-p.ossible exception uf youthful offenders, the majority of first.uilcndcis_shall 
.continue to be disposed of by lines. Once a driving behaviur._problem is identified, 
adjudication emphasis shall shift from punishment lo trcftlmcjiL.

To reduce recidivism, selecLive, and priority attcnLiotislv.il be given to the problem driver.

CONCLUSION

The Task Force believes that adoption by the stales of the Report Recommendations and 
their elements would result in a more ideal traffic law system which will advance highway 
safety, through traffic offense adjudication. Implementation of the recommended traffic 
adjudication subsystem would offer a higher probability of contributing tq the reduction of 
traffic accidents and fatalities than the traditional court adjudication process presently in 
operation. However, to achieve this .ambitious highway safety goal .through a more cost 
effective adjudication subsystem may require adiigher level ol public funding.

The recommended traffic offense adjudication subsystem is conceived to protect the 
constitutional rights, of the driving public, improve dnvei behavior and enhance society’s 
interest in highway safety. Concurrent by-products would be to undug-lJit: lowex.conil 
dockets, enable judges to devote their valuable lime lo serious traflic and criminal cases and 
to gnhance the promotion uftralfic
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M E M O R A N D U M

F R O M :  J E F F  P R E E F E R

D A T E :  N O V E M B E R  2 7 ,  197/1

R E :  D E C R I M I N A L I Z A T I O N  O F  T R A F F I C  O F F E N S E S

TO: BOB BREEZE

Y o u  a s k e d  f o r  a  r e v i e w  o f  t h e  p r o p o s a l s  t o  d e c r i m i n a l i z e  t r a f f i c  o f f e n s e s .

T h i s  n e m o  r e v i e w s  o n l y  C h a p t e r  6, A d m i n i s t r a t i v e  A d j u d i c a t i o n  o f  o f f e n s e s .

S e c .  2 8 . 0 6 . 0 1 0  R e g u l a t i o n s ,  (a) I t  s e e m s  a  c o u r t  m a y  h a v e  j u r i s d i c t i o n s  

o v e r  s o m e  c h a r g e s  w h i c h  m a y  b e  c l a s s i f i e d  a s  b o t h  a n  i n f r a c t i o n  a n d  a  

c r i m i n a l  c h a r g e .  I  b e l i e v e  t h a t  t h e  a u t h o r  i s  r e f e r r i n g  t o  d r i v i n g  

w h i l e  i n t o x i c a t e d ,  r e c k l e s s  d r i v i n g ,  a n d  n e g l i g e n t  d r i v i n g  c h a r g e s .

T h i s  r r e a n s  t h a t  t h e  c a s e  c o u l d  e n d  u p  e i t h e r  i n  c o u r t  o r  b e f o r e  a  c o m m i s s i o n e r ,  

b u t  n o  p r o c e d u r e  e x i s t s  t o  d e t e r m i n e  w h o  s h a l l  h e a r  t h e  c a s e .

(b) S e e m s  t o  i n d i c a t e  t h a t  w l i e r e  a  c h a r g e  a l l e g e s  a n  o f f e n s e  o t h e r  t h a n  

a n  i n f r a c t i o n ,  t h e  c o m m i s s i o n e r  si . a l l  n o t i f y  t h e  c o u r t  a n d  r e q u e s t  

r e m o v a l  o f  t h e  c a s e  t o  c o u r t .  H o w e v e r ,  t h e  c o u r t  i s  n o t  r e q u i r e d  t o  

a c c e p t  j u r i s d i c t i o n .  S e c o n d ,  i f  t h e  o f f e n s e  i s  c l a s s i f i e d  a s  b o t h  a n  

i n f r a c t i o n  a n d  a  c r i m i n a l  c h a r g e ,  i s  i t  " a n  o f f e n s e  o t h e r  t h a n  a n  i n f r a c t i o n " ?  

I f  n o t ,  i t  i s  p o s s i b l e  t h e  c a m u L s s i o n e r  m a y  c h o o s e  n o t  t o  n o t i f y  t h e

c o u r t .

P a r a g r a p h  (b) a l s o  a l l o w s  a  t r a n s f e r  o f  t h e  c a s e  t o  t h e  c o u r t s  w h e r e  

m o t o r i s t  f a i l s  t o  a p p e a r .  W h y ?  I s  t h e r e  n o  t e t t e r  w a y  t o  e n f o r c e  

r u l e s .  B y  a l l o w i n g  t r a n s f e r ,  t h e  c o u r t s  w i l l  h a v e  t h e i r  t i m e  t a k e n  u p

b y  t h e  v e r y  c a s e s  t h e y  d o n ' t  w a n t  t o  s e e .  S e c o n d ,  t h i s  c r e a t e s  t h e

p o s s i b i l i t y  o f  f o r u m  s h o p p i n g  w l i i c h  l a w y e r s  a r e  a d e p t  a t  u s i n g .  F o r u m  

s h o p p i n g  w a s t e s  t h e  t i m e  t h i s  p l a n  i s  t r y i n g  t o  s a v e .  T h a t  t i m e  i s  

w a s t e d  i s  c l e a r .  R i g h t  n o w  c a s e s  g o  t o  c o u r t  i n  2  w e e k s .  W h e n e v e r  a

t r a n s f e r  f r o m  t h e  c o m m i s s i o n e r  t o  t h e  c o u r t s  o c c u r s ,  a t  l e a s t  1 5  d a y s

m u s t  b e  a l l o w e d  f o r  t h e  t r a n s f e r .

(c) H e a r i n g  o f f i c e r s  a r e  a p p o i n t e d .  W l i a t  q u a l i f i c a t i o n s  n r e  n e c e s s a r y ?

D o  t h e y  u s e  tlie A d m i n i s t r a t i v e  P r o c e d u r e  A c t  o r  o t h e r  r u l e s ?  I t  i s  n o t  

a t  a l l  s t a t e d  w h a t  k i n d  o f  p e o p l e  w i l l  b e  c h o s e n  o r  w h a t  r u l e s  w i l l  

g o v e r n .

S e c .  2 8 . 0 6 . 0 2 0  (d) N o t i c e  t o  t h e  d e f e n d a n t  i s  b y  m a i l .  S i n c e  n o t i c e  

m a i l e d  i s  c o n s i d e r e d  r e c e i v e d ,  i t  s h o u l d  b e  b y  r e g i s t e r e d  o r  c e r t i f i e d  

n o i l  t o  p r o t e c t  d e f e n d a n t s .  S i n c e  a  v a l u a b l e  l i c e n s e  m a y  b e  s u s p e n d e d  

f o r  f a i l u r e  t o  a p p e a r ,  i t  w o u l d  s e e m  u n d e r  G o l d b e r g  v .  K e l l y  a n d  i t s  

p r o g e n c y ,  a  g u a r a n t e e  t h a t  n o t i c e  h a s  b e e n  r e c e i v e d  w o u l d  b e  a  m i n i m u m .



S e c .  2 8 . 0 6 . 0 3 0  (a) H e a r i n g s .  P r o c e d u r e s  m a y  b e  d e t e r m i n e d  b y  t h e  

c a t m i s s i o n e r .  D o  y o u  w a n t  t o  g i v e  t h e  c c n m i s s i o n e r  t h a t  m u c h  l a t i t u d e .

Y o u  d o n 1 1  e v e n  k n o w  h i s  q u a l i f i c a t i o n s  f o r  t h e  j o b .

M o s t  i m p o r t a n t ; t h e  e v i d e n c e  n e c e s s a r y  t o  e s t a b l i s h  g u i l t  i s  a  c l e a r  a n d  

c o n v i n c i n g  s t a n d a r d .  Tliis i s  s u b s t a n t i a l l y  l e s s  t h a n  b e y o n d  a  r e a s o n a b l e  

d o u b t .  I n  f a c t ,  u s e  o f  t h i s  s t a n d a r d  s h o u l d  p r o b a b l y  r e s u l t  i n  a  1 0 0 %  

c o n v i c t i o n  r a t e .  I f  y o u  w a n t  c o n v i c t i o n s ,  t h e n  i t ' s  p e r f e c t .  D u t  

r e m e m b e r ,  y o u  d o n ' t  e v e n  h a v e  a n y  i d e a  o f  t h e  q u a l i f i c a t i o n s  o f  t h e  

H e a r i n g  O f f i c e r s .  A l s o ,  c a s e s  c a n  b e  s h i f t e d  b a c k  t o  d i e  c o u r t  a t  d i e  

c o m m i s s i o n e r ' s  r e q u e s t  o r  p e r h a p s  b y  f u t u r e  r e g u l a t i o n s .

T h i s  a l l o w s  j o c k e y i n g  w h e r e  s o m e  d e f e n d a n t s  f a c e  a  c l e a r  a n d  c o n v i n c i n g  

s t a n d a r d  o f  p r o o f  i n  h e a r i n g s  a n d  o t h e r s  a  b e y o n d  d i e  r e a s o n a b l e  d o u b t  

s t a n d a r d  o f  p r o o f  i n  c o u r t .  A  d e f e n d a n t ,  b y  f a i l i n g  t o  a p p e a r  f o r  a  

h e a r i n g  c a n  f o r c e  a  h i g h e r  s t a n d a r d  o f  p r o o f  i n  c o u r t .  S e c o n d ,  C G n r i i s s i o n e r s  

c a n  d o  f a v o r s  f o r  f r i e n d s .  T h i r d ,  i s  a  f i n d i n g  o f  g u i l t y  f o r  d r u n k  

d r i v i n g  b y  a  c o m m i s s i o n e r  a  c r i n u ' n a l  c o n v i c t i o n ?  I t  c a n ' t  b e  b e c a u s e  o f  

t h e  d i f f e r e n t  s t a n d a r d  o f  p r o o f .  H i e r e f o r e ,  a  g u i l t y  p e r s o n  w o u l d  w a n t  

a  h e a r i n g  b y  a  h e a r i n g  o f f i c e r .  I t  w o u l d  k e e p  h i s  r e c o r d  c l e a n  a n d  s a v e  

h i m  f r o m  a  p r i o r ,  p a r t i c u l a r l y  i m p o r t a n t  i n  t h e  c a s e  o f  s u b s e q u e n t  d r u n k  

• d r i v i n g  a r r e s t s ,  w h i c h  i n c r e a s e  p e n a l t i e s .  A n  a r b i t r a r y  p r o c e d u r e  f o r  

t r a n s f e r r i n g  c a s e s  d i u s  a f f e c t i n g  p e n a l t i e s  a n d  s t a n d a r d s  o f  g u i l t  

p r o b a b l y  w o u l d  v i o l a t e  t h e  1 4 t h  A m e n d m e n t  D u e  P r o c e s s  C l a u s e .

t u s t  a s  s i g n i g i c a n t  a ”e  t h e  l a c k  o f  p r o v i s i o n s  g u a r a n t e e i n g  o p e n  h e a r ­

i n g s ,  d e f e n s e  c o u n s e l  o r  a  p r o s e c u t o r .  T h e  h e a r i n g s  m a y  b e  c l o s e d  a n d  

d i u s  d e a l s  c o u l d  b e  m a d e  w i t h o u t  a n y o n e  t h e r e  t o  i n h i b i t  t h e  p a r t i e s .  

D e f e n d a n t s  p r o b a b l y  a r e  e n t i t l e d  t o  b r i n g  d e f e n s e  c o u n s e l .  H o w  c a n  t h e y  

b e  p r o h i b i t e d  f r o m  b e i n g  r e p r e s e n t e d  w h e n  b y  r e f u s i n g  t o  a p p e a r  t h e y  c a n  

h a v e  c o u n s e l  i n  c o u r t ?  I f  d e f e n d a n t s  h a v e  c o u n s e l ,  d o e s n ' t  t h e  s t a t e  

h a v e  a n  i n t e r e s t  i n  b e i n g  r e p r e s e n t e d  b y  c o u n s e l ?  O f  c o u r s e ,  t h i s  w h o l e  

s y s t e m  m a y  b e  d e s i g n e d  t o  b e  i n q u i s i t i o n a l  i n  n a t u r e .

S e c .  2 8 . 0 6 . 0 4 0  A d m i n i s t r a t i v e  R e v i e w .  A n  a p p e a l s  b o a r d  i s  f i n e .  E x ­

c e p t  a t  d i i s  p o i n t  d i e  c o s t s  o f  a l l  t h e  h e a r i n g  o f f i c e r s ,  m e m b e r s  o f  t h e  

a p p e a l s  b o a r d ,  c l e r k s  e t c .  m a y  b e  m o r e  t h a n  t h o  c o s t  o f  o n e  a d d i t i o n a l  

j u d g e  h e a r i n g  d i e s e  c a s e s .  A n d  t h e  c o u r t s  c o u l d  c o n t i n u e  t o  h e a r  t h e s e  

c a s e s  e v e n  i f  t h e y  w e r e  c i v i l .  C h a n g i n g  t h e  c a s e s  t o  c i v i l  i n  n a t u r e  

d o s s  n o t  m e a n  d i a t  t h e y  c a n n o t  b e  h e a r d  i n  c o u r t s  o r  b y  j u d g e s .

(f) T r a n s c r i p t s  w i l l  e x i s t .  W h a t  k i n d ?  S u m m a r i e s ,  t a p e d ,  w r i t t e n  

v e r b a t u m ?

S e c .  2 8 . 0 6 . 0 5 0  (b) J u d i c i a l  R e v i e w .  I f  c i v i l  p r a c t i c e  l a w  a n d  r u l e s

a r e  u s e d  i n  r e v i e w  ( b u t  n o t  n e c e s s a r i l y  a t  d i e  h e a r i n g ! )  d o e s  t h a t  i n ­

c l u d e  d i s c o v e r y ,  d e p o s i t i o n s ,  i n t e r r o g a t o r i e s  a n d  o t h e r  m o t i o n s .  F i n a l l y ,  

i t  s h o u l d  b e  r e m e m b e r e d  t h a t  c o u r t s  m a y  a l s o  r e v i e w  a d m i n i s t r a t i v e  

h e a r i n g s .  S o  o n e  m o r e  a p p e a l  a l w a y s  e x i s t s  —  b a c k  t o  t h e  c o u r t s .
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CHAPTER 06. ADMINISTRATIVE ADJUDICATION OF OFFENSES 

Sec. 28 .06 .010 .  JURISDICTION: TRANSFER OF CASES: HEARING OFFICERS: 

REGULATIONS. (a)  N o tw ith s tand ing  any i n c o n s i s t e n t  p r o v i s io n  o f  law 

a l l  v i o l a t i o n s  o f  t h i s  t i t l e  when a p en a l ty  of  imprisonment i s  not

and t r a f f i c ,  excep t  p a rk in g ,  s t a n d in g ,  s to p p in g  o r  p e d e s t r i a n  o f f e n s e s  

which occur  w i th in  an in c o rp o ra te d  c i t y  or  borough and which a re  

c l a s s i f i e d  as t r a f f i c  i n f r a c t i o n s ,  may be heard  and determined pu rsu an t  

to  the  r e g u l a t i o n s  o f  the  commissioner as p rov ided  in  t h i s  c h a p te r .  

Whenever a crime and a t r a f f i c  i n f r a c t i o n  a r i s e  out o f  th e  same t r a n s ­

a c t i o n  o r  o cc u r ren c e ,  a charge a l l e g i n g  both o f fe n s e s  may be made 

r e t u r n a b l e  b e fo re  th e  cou r t  having j u r i s d i c t i o n  over  th e  cr ime.

Nothing in  t h i s  c h a p te r  may be co n s t ru ed  to  p rev en t  a c o u r t ,  having  
•*

j u r i s d i c t i o n  over  a c r im in a l  charge r e l a t i n g  to  t r a f f i c  o r  a t r a f f i c  

i n f r a c t i o n ,  fro.n l a w fu l ly  e n t e r i n g  a judgment o f  c o n v ic t i o n ,  whether  

o r  not based on a p l e a  of  g u i l t y ,  f o r  an o f fe n se  c l a s s i f i e d  as a 

t r a f f i c  i n f r a c t i o n .

(b) When th e  commissioner de te rm ines  t h a t  a charge a l l e g e s  an 

o f fe n s e  e t h e r  than  a t r a f f i c  i n f r a c t i o n ,  he s h a l l ,  and where a charge 

cannot be d isposed  o f  because o f  th e  non-appearance of  th e  m o t o r i s t ,  

he may n o t i f y  the  c o u r t  o f  a p p r o p r i a t e  j u r i s d i c t i o n  and r e q u e s t  r e ­

moval o f  the  case to  the  c o u r t .  P r i o r  n o t i c e  of  the  r e q u e s t  need no t  be 

g iven  th e  m o to r i s t  in v o lv e d .  Upon r e c e i p t  o f  th e  r e q u e s t ,  the  c o u r t  

may g ran t  an o rd e r  t r a n s f e r r i n g  the  c a s e ,  p rov ided  t h a t  the  d a te  on 

which th e  charge o r  charges must be answered b e fo re  th e  cour t  i s  no t  

e a r l i e r  than  the  r e t u r n  d a te  which appeal’s on th e  complaint  a l l e g i n g  

th e  o f f e n s e .  Notice  of the tra ns fe r s h a l l  be r.uiJeu to the  m oto i ' i s t  

a t  the address  ap pear ing  on the  complaint  no t  less than ten  days

p r e s c r i b e d ,  r e g u l a t i o n s

t i t l e ,  o r  o rd inances  o f d̂i-v-l s-lone. r e l a t i n g  to  v e h i c l e s

r —o f -  S e o t— Ojj-i 030 o f  t h i s



b e f o r e  t h e  d a t e  o f  a p p e a r a n c e  i n d i c a t e d  o n  h i s  s u m m o n s  a n d  n o t  l e s s  

t h a n  f i f t e e n  d a y s  b e f o r e  h i s  s c h e d u l e d  a p p e a r a n c e  i n  t h e  c o u r t .  T h e  

m a i l i n g  s h a l l  c o n s t i t u t e  d u e  n o t i c e  o f  t h e .  t r a n s f e r .  T h e r e a f t e r ,  t h e  

c a s e  s h a l l  b e  t r e a t e d  i n  t h e  s a m e  m a n n e r  a s  i f  t h e  c o m p l a i n t  h a d

( c )  T h e  c o m m i s s i o n e r  s h a l l  a p p o i n t  h e a r i n g  o f f i c e r s  a s  n e c e s s a r y

I
t o  h e a r  a n d  d e t e r m i n e  c a s e s  a s  p r o v i d e d  b y  t h i s  c h a p t e r .  R e g u l a t i o n s  

p r o m u l g a t e d  b y  t h e  c o m m i s s i o n e r  m a y  p r o v i d e  f o r  a  s c h e d u l e  o f  m o n e t a r y  

p e n a l t i e s  t o  b e  u s e d  w h e r e  a n  a n s w e r  i s  m a d e ,  o t h e r  t h a n  b e f o r e  a  

h e a r i n g  o f f i c e r ,  a d m i t t i n g  a  c h a r g e ,  p r o v i d e d  t h a t  n o  p e n a l t y  s h a l l  

e x c e e d  t h e  m a x i m u m  f i n e  e s t a b l i s h e d  b y  l a w  f o r  t h e  t r a f f i c  i n f r a c t i o n  

i n v o l v e d .

S e c .  2 8 . 0 6 . 0 2 0 .  S U M M O N S :  A N S W E R .  ( a )  T h e  c o m m i s s i o n e r  i s  
a u t h o r i z e d  t o  p r e s c r i b e  b y  r e g u l a t i o n  t h e  f o r m  f o r  t h e  s u m m o n s  a n d  

c o m p l a i n t  t o  b e  u s e d  f o r  a l l  t r a f f i c  v i o l a t i o n s  s p e c i f i e d  i n  s e c .  

0 1 0 ( a )  o f  t h i s  c h a p t e r  a n d  t o  e s t a b l i s h  p r o c e d u r e s  f o r  p r o p e r  a d m i n i ­

s t r a t i v e  c o n t r o l s  o v e r  t h e  d i s p o s i t i o n  o f  s u m m o n s .  -The  :mwmc*no may— 
"bo teh c- same ao  civ? - un i f o r m a ummonu p n o v -i i tod i n  u o o . -0-gQ -o f  -t /h i r .

i s  r e q u i r e d  t o  u s e  t h e  s u m m o n s  a n d  c o m p l a i n t  p r e s c r i b e d  i n  t h i s  

s e c t i o n ,  s h a l l  p r e p a r e  o r  c a u s e  t o  b e  p r e p a r e d  r e c o r d s  a n d  r e p o r t s  a s  

m a y  b e  p r e s c r i b e d  b y  t h e  c o m m i s s i o n e r .

( b )  A  p e r s o n  w h o  r e c e i v e s  a  s u m m o n s  f o r  a  v i o l a t i o n  d e s c r i b e d  

i n  s e c .  0 1 0 ( a )  o f  t h i s  c h a p t e r  s h a l l  a n s w e r  t h e  s u m m o n s  b y  p e r s o n a l l y  

a p p e a r i n g  o n  t h e  r e t u r n  d a t e  a t  t h e  t i m e  a n d  p l a c e  s p e c i f i e d ;  p r o ­

v i d e d ,  h o w e v e r ,  t h a t  a n  a n s w e r  m a y  b e  m a d e  a n  p r o v i d e d  i n  G C )  a n d  /S t  

o f  t h i s  s e c t i o n .

( c )  I f  a  p e r s o n  c h a r g e d  w i t h  t h e  v i o l a t i o n  a d m i t s  t o  t h e *  v i o ­

l a t i o n  a s  c h a r g e d  i n  t h i e  s u m m o n s ,  h e  m a y  c o m p l e t e  a n  a p p r o p r i a t e

i n i t i a l l y  b e e n  f i l e d  w i t h  t h e  c o u r t . 7

T h e  c h i e f  e x e c u t i v e  o f f i c e r  o f  e a c h  l o c a l  p o l i c e  f o r c e  w h i c h



f o r m  p r e s c r i b e d  by t h e  c o m m i s s i o n e r  and  f o r w a r d  t h e  f o r m  and summons t o  
t h e  o f f i c e  o f  t h e  d e p a r tm e n t  s p e c i f i e d  on  t h e  summons .  I f  a s c h e d u l e  
o f  p e n a l t i e s  f o r  v i o l a t i o n s  h a s  b e e n  e s t a b l i s h e d  a n d  t h e  s c h e d u l e  
a p p e a r s  on t h e  a n sw e r  f o r m ,  a  c h e c k  o r  money o r d e r  made p a y a b l e  t o  t h e  

( d e p a r tm e n t  » f  R e v e n u e  i n  t h e  amoun t  o f  t h e  p e n a l t y  f o r  v i o l a t i o n  
c h a r g e d ,  i f  i n c l u d e d  i n  t h e  s c h e d u l e ,  m u s t  a l s o  be  s u b m i t t e d  w i t h  t h e

i

a n s w e r .  T he  p l e a  may n o t  be made by m a i l  f o r  a n  o f f e n s e  f o r  w h i c h  
s u s p e n s i o n  o r  r e v o c a t i o n  o f  a  d r i v e r ' s  l i c e n s e  i s  r e q u i r e d  by  laxtf.

( d )  I f  t h e  p e r s o n  c h a r g e d  w i t h  t h e  v i o l a t i o n  d e n i e s  p a r t  o r  a l l  
o f  t h e  v i o l a t i o n  a s  c h a r g e d  i n  t h e  summons ,  he  may c o m p l e t e  an  a p p r o ­
p r i a t e  f o r m  p r e s c r i b e d  by  t h e  c o m m i s s i o n e r  f o r  t h a t  p u r p o s e  a n d  f o r w a r d  
t h e  f o r m  a n d  summons ,  t o g e t h e r  w i t h  s e c u r i t y  i n  t h e  amoun t  o f  t e n  
d o l l a r s  t o  t h e  o f f i c e  o f  t h e  d e p a r tm e n t  s p e c i f i e d  on  t h e  summons .  The 
a n sw e r  s h a l l  be e n t e r e d  and  a  h e a r i n g  d a t e  e s t a b l i s h e d  an d  t h e  d e p a r t -  
men t  s h a l l  n o t i f y  t h e  p e r s o n  by r e t u r n ^ m a i l  o f  t h e  d a t e  o f  t h e  h e a r i n g .  
The  s e c u r i t y  p o s t e d  p u r s u a n t  t o  t h i s  s e c t i o n  s h a l l  b e  r e t u r n e d  u pon  
a p p e a r a n c e  a t  t h e  s c h e d u l e d  h e a r i n g  o r  an  a d j o u r n e d  h e a r i n g  w h ic h  
r e s u l t s  i n  a  f i n a l  d i s p o s i t i o n  o f  t h e  c h a r g e  an d  o t h e r w i s e  s h a l l  b e  
f o r f e l t e c i  and  p a i d  i n t o  t h e  g e n e r a l  f u n d  o f  t h S ;  S t a t e .

( e )  I f  a p e r s o n  c h a r g e d  w i t h  t h e  v i o l a t i o n  f a i l s  t o  a n sw e r  t h e  
summons a s  p r e s c r i b e d  i n  t h i s  c h a p t e r ,  t h e  c o m m i s s i o n e r  may s u s p e n d  
h i s  l i c e n s e  o r  d r i v i n g  p r i v i l e g e  u n t i l  t h e  p e r s o n  a n s w e r s  a s  p r o v i d e d  
i n  t h i s  s e c t i o n .  I f  a p e r s o n  f a i l s  t o  a p p e a r  a t  a  h e a r i n g  ^ o v i d e d  
p u r s u a n t  t o  t h i s  s e c t i o n ,  t h e  s e c u r i t y  p o s t e d  t o  s e c u r e  h i s  a p p e a r a n c e  
s h a l l  be f o r f e i t e d  and  t h e  p e r s o n ' s  l i c e n s e  may be  s u s p e n d e d  p e n d i n g  
a p p e a r a n c e  a t  a  s u b s e q u e n t  h e a r i n g ,  o r  t h e  d i s p o s i t i o n  o f  t h e  c h a r g e s  

i n v o l v e d .  S u s p e n s i o n  a s  p e r m i t t e d  by t h i s  s e c t i o n ,  i f  a l r e a d y  i n  
e f f e c t ,  may bo t e r m i n a t e d  c r  i f  n o t  y e t  i n  e f f e c t ,  may bo w i t h d r a w n  o r  
w i t h h e l d ,  p r i o r  t o  t h e  d i s p o s i t i o n  ol ' t h e  c h a r g e s  i n v o l v e d  i f  t h e



p e r s o n  a p p e a r s  a n d  p o s t s  s e c u r i t y  i n  t h e  amoun t  o f  t e n  d o l l a r s  t o
g u a r a n t e e  h i s  a p p e a r a n c e  a t  a  r e q u i r e d  h e a r i n g .  I f  a  s u s p e n s i o n  h a s

b e e n  i m p o s e d  p u r s u a n t  t o  t h i s  s e c t i o n  a n d  t h e  c a s e  i s  s u b s e q u e n t l y

t r a n s f e r r e d  a s  p r e s c r i b e d  i n  0 1 0 ( b )  o f  t h i s  c h a p t e r ,  t h e  s u s p e n s i o n

s h a l l  r e m a i n  i n  e f f e c t  u n t i l  t h e  p e r s o n  a n s w e r s  t h e  c h a r g e s  i n  t h e

c o u r t  t o  w h i c h  t h e  c a s e  w a s  t r a n s f e r r e d .

/— 7

S e c .  2 8 . 0 6 . 0 3 0 .  HEARINGS: DETERMINATIONS. ( a )  E v e r y  h e a r i n g  
f o r  t h e  a d j u d i c a t i o n  o f  a  t r a f f i c  i n f r a c t i o n ,  a s  p r o v i d e d  by t h i s  
c h a p t e r  s h a l l  b e  h e l d  b e f o r e  a  h e a r i n g  o f f i c e r  a p p o i n t e d  b y  t h e  
c o m m i s s i o n e r .  The  b u r d e n  o f  p r o o f  s h a l l  be  upon  t h e  s t a t e  and no 
c h a r g e  may be  e s t a b l i s h e d  e x c e p t  by  c l e a r  and  c o n v i n c i n g  e v i d e n c e .
The  c o m m i s s i o n e r  may p r e s c r i b e ,  by r e g u l a t i o n ,  t h e  p r o c e d u r e s  f o r  

t h e  c o n d u c t  o f  t h e  h e a r i n g s .
( b )  A f t e r  due c o n s i d e r a t i o n  o f  t h e  e v i d e n c e  and  a r g u m e n t s  o f f e r e d  

i n  a' c o n t e s t e d  c a s e ,  t h e  h e a r i n g  o f f i c e r  s h a l l  d e t e r m i n e  w h e t h e r  t h e  
c h a r g e s  h a v e  b e e n  e s t a b l i s h e d .  Whe re  t h e  c h a r g e s  h a v e  n o t  b e en  e s ­
t a b l i s h e d ,  an  o r d e r  d i s m i s s i n g  t h e  c h a r g e s  s h a l l  be  e n t e r e d .  Whe re
a d e t e r m i n a t i o n  i s  made t h a t  a  c h a r g e  h a s  b e e n  e s t a b l i s h e d ,  e i t h e r  i n  
a  c o n t e s t e d  c a s e  o r  i n  an  u n c o n t e s t e d  c a s e  w he re  t h e r e  i s  an  a p p e a r a n c e  
b e f o r e  a  h e a r i n g  o f f i c e r ,  o r  i f  an  a n sw e r  a d m i t t i n g  t h e  c h a r g e  o t n e r -  
w i s e  h a s  b e e n  r e c e i v e d  an  a p p r o p r i a t e  o r d e r  s h a l l  be  e n t e r e d  i n  t h e  
d e p a r t m e n t ’ s r e c o r d s .

( c )  An o r d e r  e n t e r e d  a f t e r  t h e  r e c e i p t  o f  an  a n s w e r  a d m i t t i n g  
t h e  c h a r g e  o r  w h e r e  a  d e t e r m i n a t i o n  i s  made t h a t  t h e  c h a r g e  h a s  b e e n  
e s t a b l i s h e s  s h a l l  be  c i v i l  i n  n a t u r e ,  b u t  s h a l l  be  t r e a t e d  a s  a  c o n ­
v i c t i o n  f o r  t h e  p u r p o s e  o f  t h i s  c h a p t e r .  T he  c o m m i s s i o n e r  may i n c l u d e  
i n  t h e  o r d e r  an  I m p o s i t i o n  o f  a  p e n a l t y  a u t h o r i s e d  by  t h i s  c h a p t e r  f o r  
a  c o n v i c t i o n  o f  t h e  v i o l a t i o n ,  e x c e p t  t h a t  n o  p e n a l t y  may i n c l u d e  

I m p r i s o n m e n t ,  n o r ,  i f  m o n e t a r y ,  e x c e e d  t h e  a m o u n t  o f  t h e  f i n e  w h i c h



c o u l d  h a v e  b e e n  I m p o s e d  h a d  t h e  c h a r g e  b e e n  h e a r d  b y  a  c o u r t .  T h e  

d r i v e r ' s  l i c e n s e  o r  d r i v i n g  p r i v i l e g e s  m a y  b e  s u s p e n d e d  p e n d i n g  t h e  

p a y m e n t  o f  a  p e n a l t y  s o  i m p o s e d .

( d )  A l l  p e n a l t i e s  c o l l e c t e d  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  ( c )  

o f  t h i s  s e c t i o n  s h a l l  b e  p a i d  t o  t h e  d e p a r t m e n t .  A f t e r  a u d i t  i s  

m a d e  b y  t h e  d e p a r t m e n t ,  t h e  p e n a l t i e s  w h a l l  b e  p a i d  t o  t h e  p o l i t i c a l  

s u b d i v i s i o n  i n  w h i c h  t h e  v i o l a t i o n  o c c u r r e d ,  e x c e p t  t h a t  t h e  s u m  o f  

t w o  d o l l a r s  a n d  f i f t y  c e n t s  f o r  e a c h  v i o l a t i o n  o c c u r r i n g  i n  a  p o l i t i c a l  

s u b d i v i s i o n  f o r  w h i c h  a  c o m p l a i n t  h a s  b e e n  f i l e d  w i t h  t h e  a d m i n i s t r a t i v e  

f a c i l i t y  e s t a b l i s h e d  b y  t h i s  c h a p t e r  s h a l l  b e  r e t a i n e d  b y  t h e  s t a t e .  

H o w e v e r ,  i f  t h e  f u l l  c o s t s  o f  a d m i n i s t e r i n g  t h i s  c h a p t e r  s h a l l  e x c e e d  

t h e  " m o u n t s  r e c e i v e d  a n d  r e t a i n e d  b y  t h e  s t a t e  f o r  a  p e r i o d  s p e c i f i e d

b y  t h e  c o m m i s s i o n e r ,  t h e n  t h e  a d d i t i o n a l  s u m s  r e q u i r e d  t o  o f f s e t  t h e

c o s t s  s h a l l  b e  r e t a i n e d  b y  t h e  s t a t e  o u t  o f  t h e  p e n a l t i e s  c o l l e c t e d  

* ' ' r ' 
p u r s u a n t  t o  t h i s  s e c i t o n .  l ] * * ' " ' ! '

( e )  U n l e s s  a  h e a r i n g  o f f i c e r  d e t e r m i n e s  t h a t  a  s u b s t a n t i a l  

t r a f f i c  s a f e t y  h a z a r d  w o u l d  r e s u l t ,  h e  s h a l l ,  p u r s u a n t  t o  t h e  r e g u ­

l a t i o n s  o f  t h e  c o m m i s s i o n e r ,  d e l a y  f o r  a  p e r i o d  o f  t h i r t y  d a y s  t h e  

e f f e c t i v e  d a t e  o f  a  s u s p e n s i o n  o r  r e v o c a t i o n  o f  a  d r i v e r s  l i c e n s e  o r  

v e h i c l e  r e g i s t r a t i o n  i m p o s e d  a f t e r  a  h e a r i n g  c o n d u c t e d  p u r s u a n t  t o  

t h i s  c h a p t e r ,  u n l e s s  t h e  s u s p e n s i o n  w a s  I m p o s e d  b e c a u s e  o f  t h e  f a i l u r e  

t o  p a y  a  m o n e t a r y  p e n a l t y .  H o w e v e r ,  t h e  c o m m i s s i o n e r ' s  r e g u l a t i o n s  

m a y  p r o v i d e  f o r  t h e  i m m e d i a t e  s u r r e n d e r  o f  a  d r i v e r s  l i c e n s e  o r  d r i v i n g  

p r i v i l e g e  t o  b e  s u s p e n d e d  o r  r e v o k e d  a n d  t h e  i s s u a n c e  o f  a p p r o p r i a t e  

t e m p o r a r y  d o c u m e n t a t i o n  t o  b e  s u e d  d u r i n g  t h e  t h i r t y  d a y  p e r i o d .

S e c .  2 8 . 0 6 . 0 * 1 0 .  A D M I N I S T R A T I V E  R E V I E W .  ( a )  T h e  c o m m i s s i o n e r  

s h a l l  a p p o i n t  t h r e e  o r  m o r e  a p p e a l s  o f f i c e r s  t o  s e r v e  a t  h i s  p l e a s u r e ,  

a n d  s h a l l  s e l e c t  a  c h a i r m a n  f o r  e a c h  a p p e a l s  u o a r u  f r o m  t h e  m e m b e r s



s o  a p p o i n t e d .  A p p e a l s  o f f i c e r s  s h a l l  b e  f u l l  t i m e  e m p l o y e e s  o f  t h e  

d e p a r t m e n t .  T h e  c o m m i s s i o n e r  s h a l l  a s s i g n  a t  l e a s t  t h r e e  a p p e a l s  

o f f i c e r s  t o  s e r v e  o n  e a c h  a p p e a l s  b o a r d  e s t a b l i s h e d  t o  h e a r  a p p e a l s

p u r s u a n t  t o  t h i s  s e c t i o n .  T h e  c o m m i s s i o n e r  s h a l l  a l s o  d e s i g n a t e  o t h e r

m e m b e r s  o f  t h e  d e p a r t m e n t  a s  m a y  b e  n e c e s s a r y  t o  a s s i s t  a n  a p p e a l s  

b o a r d  i n  c a r r y i n g  o u t  i t s  a s s i g n e d  f u n c t i o n s .

( b )  A  p e r s o n  w h o  i s  a g g r i e v e d  b y  a  d e t e r m i n a t i o n  o f  a  h e a r i n g

o f f i c e r  m a y  a p p e a l  t h e  d e t e r m i n a t i o n  p u r s u a n t  t o  t h e  p r o v i s i o r s  o f

t h i s  s e c t i o n .  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  I n  ( c )  o f  t h i s  s e c t i o n ,  

a  t r a n s c r i p t  o f  t h e  h e a r i n g  r e s u l t i n g  i n  t h e  d e t e r m i n a t i o n  a p p e a l e d ,  

m u s t  b e  s u b m i t t e d  o n  a p p e a l .

( c )  I f  t h e  o n l y  i s s u e  r a i s e d  o n  a p p e a l  i s  t h e  a p p r o p r i a t e n e s s  

o f  t h e  p e n a l t y  i m p o s e d ,  t h e  a p p e l l a n t  i n  h i s  d i s c r e t i o n  m a y  s u b m i t  

t h e  a p p e a l  w i t h o u t  a  t r a n s c r i p t  o f  t h e  h e a r i n g s ,  i n  w h i c h  e v e n t ,  t h e  

d e c i s i o n  o f  t h e  a p p e a l s  b o a r d  m a y  b e  b a s e d  s o l e l y  o n  t h e  a p p e a l  p a p e r s  

a n d  t h e  r e c o r d s  o f  t h e  d e p a r t m e n t ,  a n d  s u c h  d e c i s i o n  i s  n o t  s u b j e c t

t o  J u d i c i a l  r e v i e w .  H o w e v e r ,  w h e n  a  t r a n s c r i p t  o f  t h e  h e a r i n g  i s  

s u b m i t t e d  a t  t h e  t i m e  a n  a p p e a l  i s  f i l e d ,  t h e  d e t e r m i n a t i o n  o f  t h e  

a p p e a l s  b o a r d  w i l l  b e  s u b j e c t  t o  j u d i c i a l  r e v i e w  a s  p r e s c r i b e d  i n  

S e c .  0 5 0  o f  t h i s  c h a p t e r .

( d )  E a c h  a p p e a l  f i l e d  p u r s u a n t  t o  t h l 3  s e c t i o n  s h a l l  b e  r e v i e w e d  

b y  a n  a p p e a l s  b o a r d ,  w h i c h  s h a l l  m a k e  a  d e t e r m i n a t i o n  o f  t h e  a j p p e a l ,  

a n d  s h a l l  c a u s e  a n  a p p r o p r i a t e  o r d e r  t o  b e  e n t e r e d  i n  t h e  r e c o r d s  o f

1
t h e  d e p a r t m e n t .  H o w e v e r ,  n o  a p p e a l  m a y  b e  r e v i e w e d  i f  i t  i s  f i l e d  

m o r e  t h a n  t h i r t y  d a y s  a f t e r  n o t i c e  w a s  g i v e n  o f  t h e  d e t e r m i n a t i o n  

a p p e a l e d .

( e )  A  p e r s o n  d e s i r i n g  t o  f i l e  a n  a p p e a l  f r o m  a n  a d v e r s e  d e t e r -

4/

m i n a t i o n  p u r s u a n t  t o  t h i s  s e c t i o n  s h a l l  u o  s o  i n  a  f o r m  a n d  m a n n e r  

p r o v i d e d  b y  t h e  d e p a r t m e n t .  T h e  t r a n s c r i p t  o f  a  h e a r i n g  w h i c h  f o r m e d



t h e  b a s i s  f o r  t h e  d e t e r m i n a t i o n  w i l l  b e  r e v i e w e d  o n l y  i f  i t  i s  s u b ­

m i t t e d  b y  t h e  a p p e l l a n t .  A n  a p p e a l  i s  n o t  d e e m e d  t o  b e  f i n a l l y  

s u b m i t t e d  u n t i l  t h e  a p p e l l a n t  h a s  s u b m i t t e d  a l l  r e q u i r e d  f o r m s  a n d  

d o c u m e n t s  a s  p r e s c r i b e d  i n  t h i s  s e c t i o n  a n d  i n  r e g u l a t i o n s  p r o m u l g a t e d

b y  t h e  c o m m i s s i o n e r .

( f )  T r a n s c r i p t s  o f  t h e  r e c o r d  o f  a  h e a r i n g  m a y  b e  o b t a i n e d  a t

t h e  c o s t  t o  t h e  d e p a r t m e n t .

( g )  T h e  f e e  f o r  f i l i n g  a n  a p p e a l  s h a l l  b e  t e n  d o l l a r s .  N o  

a p p e a l  m a y  b e  a c c e p t e d  u n l e s s  t h e  r e q u r i e d  f e e  h a s  b e e n  p a i d .

( h )  W h e n e v e r  a  d e t e r m i n a t i o n  h a s  n o t  b e e n  m a d e  w i t h i n  t h i r t y  

d a y s  a f t e r  a n  a p p e a l  h a s  b e e n  f i n a l l y  s u b m i t t e d ,  a  s t a y  o f  e x e c u t i o n  

w i l l  b e  d e e m e d  g r a n t e d  b y  o p e r a t i o n  o f  l a v / ,  a n d  t h e  l i c e n s e ,  c e r t i f i ­

c a t e ,  p e r m i t  o r  p r i v i l e g e  a f f e c t e d  w i l l  b e  a u t o m a t i c a l l y  r e s t o r e d  

p e n d i n g  f i n a l  d e t e r m i n a t i o n .

* S e c . 2 8 . 0 6 . 0 5 0 .  J U D I C I A L  R E V I I . U .  ( a )  N o  d e t e r m i n a t i o n  o f  a  

h e a r i n g  o f f i c e r  w h i c h  m a y  b e  a p p e a l e d  u n d e r  t h e  p r o v i s i o n s  o f  

s e c .  0 * 1 0  o f  t h i s  c h a p t e r  m a y  b e  r e v i e w e d  i n  a  c o u r t  u n l e s s  a n  a p p e a l  

h a s  b e e n  f i l e d  a n d  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h a t  s e c t i o n .

( b )  A  d e t e r m i n a t i o n  o f  t h e  a p p e a l s  b o a r d  i n  a  c a s e  w h e r e  a  

t r a n s c r i p t  o f  t h e  h e a r i n g  h a s  b e e n  s u b m i t t e d  s h a l l  b e  s u b j e c t  t o  

r e v i e w  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  c i v i l  p r a c t i c e  l a v /  a n d  r u l e s .

A  s t a t e m e n t  b y  t h e  h e a r i n g  o f f i c e r  a t  t h e  c o n c l u s i o n  o l  t h e  h e a r i n g  

i n d i c a t i n g  t h a t  t h e  c h a r g e s  h a v e  b e e n  s u s t a i n e d  a n d  a n n o u n c i n g  t h e  

p e n a l t y  i m p o s e d ,  t o g e t h e r  v / l t h  a  s u m m a r y  o f  t h e  r e a s o n s  t h e  a p p e a l  

w a s  d e n i e d  b y  t h e  a p p e a l s  b o a r d ,  s h a l l  c o n s t i t u t e  s u f f i c i e n t  f i n d i n g s  

f o r  t h e  p u r p o s e  o f  t h e  r e v i e w .

3 * 0 3 8  1 1

r r »  — 1— njrr iT rw ir y t '  n7 JC JC -X r~ i;.~ i:rT .~  . t v  v  *r * *  " r v w * * .  .• - .•» ,r*^r »•*



'• rS ■ ' ‘ ' . J/

i
M E M O R A N D U M

T O :  D O B  B R E E Z E

F R O M :  J E F F  P R E E F E R

D A T E :  N O V E M B E R  2 7 ,  1 9 7 4

R E :  D E C R I M I N A L I Z A T I O N  O F  T R A F F I C  O F F E N S E S .

Y o u  a s k e d  m e  t o  r e v i e w  t h e  p r o p o s a l s  t o  d e c r i m i n a l i z e  t r a f f i c  o f f e n s e s .  

T h i s  m e m o  r e v i e w s  " a n  a c t  r e l a t i n g  t o  a d j u d i c a t i o n  o f  t r a f f i c  o f f e n s e s  

a n d  p e n a l t i e s . "

s e c .  2 8 . 0 5 . 0 7 0  T h i s  i s  a n  i n f o r m a l  h e a r i n g .  F i n e .  B u t ,

1. W h a t  i s  t h e  s t a n d a r d  o f  p r o o f ?

2. W h o  h a s  t h e  b u r d e n  o f  p r o o f ?

3. D o  c r i m i n a l  o r  c i v i l  r u l e s  o f  l a w  a p p l y ?

4. W h a t  o f f e n s e s  w i l l  b e  m a d e  i n f r a c t i o n s ?

5. I f  c i v i l ,  d o e s  t h e  d e f e n d a n t  l o s e  t h e  5 t h  A m e n d m e n t  r i g h t  t o  r e f u s e  

t o  t e s t i f y  a g a i n s t  h i m s e l f ?

6. D o e s  t h i s  i n f o r m a l  h e a r i n g  r e q u i r e  t h a t  t h e  c l e r k  m a k e  a  t r a n ­

s c r i p t ?

7. C a n  d e f e n d i n t s  b r i n g  a t t o r n e y s ?

8. D o e s  t h e  s t a t e  h a v e  a  r i g h t  t o  a n  a t t o r n e y ?

9. W i l l  t h o  p r o c e d u r e  b e  i n q u i s i t i o n a l  o r  a c c u s a t o r i a l ?

1 0 .  O n  a p p e a l  w l i a t  r e c o r d  d o e s  t h e  j u d g e  r e v i e w ?

1 1 .  W h o  p a y s  f o r  t h e  t r a n s c r i p t ?

1 2 .  D o e s  t h e  S t a t e  o r  B o r o u g h  h a v e  t h e  r i g h t  t o  a p p e a l ?

1 3 .  . D o e s  t h e  C o u r t  b e a r  t h o  c a s e  d e  n o v o  o r  u s e  a  s u b s t a n t i a l  e v i d e n c e
o r  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  o f  p r o o f  t e s t ?

1 4 .  I h e  c l e r k  m a y  s u s t a i n ,  r e d u c e ,  o r  c a n c e l  a  f i n e .  D o e s  t h i s  m e a n  

t h e  c l e r k  m u s t  f o l l o w  a  f i n e  s c h e d u l e ?  O r  i s  a  c l e r k  f r e e  t o  S e t  a n y  

f i n e  u p  t o  t h e  m a x i m u m ?



S e c .  2 8 . 0 5 . 0 7 0 ( e )  A n y o n e  w h o  d e s i r e s  a  c o u r t  a p p e a r a n c e  c a n  h a v e  o n e .

I n  t h e  e n d  w i l l  t h i s  b e  m o r e  w o r k  o r  l e s s  w h e n  o n e  c o n s i d e r s  t h e  t i m e  

a n d  e n e r g y  i n v o l v e d  i n  t r a n s f e r r i n g  c a s e s  a n d  j u d i c i a l  r e v i e w  o f  c l e r k  

d e c i s i o n s  i n  c a s e s  i n v o l v i n g  a c c i d e n t s ,  p e r s o n a l  i n j u r i e s  o r  p r o p e r t y  

d a m a g e .  S e c o n d ,  a l l o w i n g  t h e  d e f e n d a n t  t o  c h o o s e  b e t w e e n  t h i s  h e a r i n g  

p r o c e d u r e  a n d  C o u r t ,  c r e a t e s  m a n y  p o t e n t i a l  p r o b l e m s  i f  s t a n d a r d s  o f  

p r o o f  a n d  b u r d e n  o f  p r o o f  a r e  d i f f e r e n t .

S e c .  2 8 . 0 5 . 0 7 0 ( c )  W h e r e  a  c l e r k  m a k e s  a  r e c o n m e n d a t i o n ,  h o w  d o e s  t h e  

j u d g e  e v a l u a t e  i t ?  C a n  h e  l o o k  a t  t h e  t r a n s c r i p t ?  C a n  h e  r e v i e w  t h e  

s u f f i c i e n c y  o f  e v i d e n c e ?  D o n ' t  w e  w a n t  s e m e  s o r t  o f  u n i f o r m  p r o c e d u r e ?

S e c .  2 8 . 0 5 . 0 7 0 ( a )  T h e  d e f e n d a n t  a p p e a r s  b e f o r e  t h e  c l e r k  o f  t h e  d i s ­

t r i c t  c o u r t .  I s  t h e r e  o n l y  o n e  c l e r k  o r  w i l l  e a c h  j u d g e ' s  c l e r k  h e a r  

h i s  c a s e s ?  I f  e a c h  j u d g e ' s  c l e r k  h e a r s  h i s  c a s e s ,  f r i c t i o n  c o u l d  d e v e l o p  

b e t w e e n  j u d g e  a n d  c l e r k  a n d  p o s s i b l y  s e m e  p r e s s u r i n g  b y  t h e  p e r s o n  w i t h  

u l t i m a t e  r e s p o n s i b i l i t y ,  t h e  j u d g e .

J P : m s m
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M .  H .  W a g n e r  &  c o m p a n y

P loase ad d re s s  a l l  rep l ie s  to  DENVER OFF ICE
Mrs. Annette Finesilver, Project Director 

7100 East Exposition Avenue 
Denver, Colorado 80222

WASHINGTON OFFICE 
9128 Christopher Street 
Fairfax, Virginia 22030  

(703) 591-8885

(303) 322-0330 or (303) 388-1597

December 10, 197**

Mr. Dennis Robertson 

Consultant 

State of Alaska 
Department of Public Safety 
Pouch N - State Capitol 

Juneau, Alaska 99^01

Dear Mr. Robertson:

On January 5-7, 1975 , a workshop on "Hew Trends In Advanced Traffic 
Adjudication Techniques" will be held in Seattle, Washington.

The workshop will provide a forum for the exchange of ideas dealing 
with re-defining goals of effective adjudication of traffic offenses 
in terms of safety und cost effectiveness*, implementation of advanced 

adjudication procedures; and national trends in effective adjudication.
In particular, the workshop will be centered around the interests and 

activities of the participants who will be invited from Alaska, Oregon 
and Washington and will cover the above mentioned areas and other 
areas yet to be determined.

This workshop, to be conducted by M. II. Wagner & Company, has been 
made possible through a grant from the Rational Highway Traffic Safety 
Administration (IMTSA); U.S. Department of Transportation.

Because of your prominence and interest in the area to be discussed,
I am extending an invitation to you to attend and participate exten­
sively in the workshop. Also, any suggestions you may have in the 

areas you personally may wish to have covered will be appreciated.

Due to the nature of our contract with the HHTSA, we cannot pay any 

expenses incurred by the participants; however, we will make all ar­
rangements for the workshop as well as to provide speakers and materials.



We sincerely hope you will find it possible to be present. We know 

that your ideas will contribute to the success of the meeting. There 

is some urgency in our request for an early reply. As soon as we 

hear from you we shall make the necessary arrangements for your ac­
commodations at the Edgewater Inn in Seattle.

Do not hesitate to phone if I may be of nny assistance to you. I 

can be reached at the above Denver numbers or at (303) 297-3171.

We look forward to an early reply.

Sincerely yours,

M r. D enn is  R o b e rts o n
December 1 0 , 197*1
Page Two

Annette Finesilver, Project Director 
for the Contractor 

M. H. Wagner Sc Company

AF/sl



M .  H .  W a g n e r  &  c o m p a n y

P lease  address all replies to DENVER OFFICE
Mrs. Annette Finesilver, Project Director 

7100 East Exposition Avenue 
Denver, Colorado 80222

WASHINGTON OFFICE 
9128 Christopher Street 
Fairfax, Virginia 22030  

(703) 591-8885
(303) 322-0330 or (303) 388-1597

November 26, 1974

Mr. Dennis Robertson 
Consultant 
State of Alaska 
Department of Public Safety 
Pouch N - State Capitol 
Juneau, Alaska 99801

Dear Dennis:

Thank you so much for your letter of November 20, 1974. It appears 
that our plans for the workshop are formulating with a definite 
time and place.

Assuming that we receive full clearance from Washington, the work­
shop will be held commencing Sunday evening, January 5, 1975, and 
will continue until late afternoon, January 7th.

Wc prefer not to begin our meetings on Sunday night; however, the 
state of Oregon has notified us that they have a legislative 
orientation conference which is scheduled for January 8-10. Thus, 
we must begin on Sunday evening. I hope that this will not in­
convenience you or members of the Alaska delegation who will un­
doubtedly have to travel on Sunday.

Of course, I will be sending invitations for this workshop, but 
because of the necessity of the early requisition of monies, I felt 
that it was important to inform you that the plans are quite definite.

As soon as our agenda is approved v/e will mail you a copy. In the 
meantime, please save those dates. We tentatively plan to hold the 
workshop at the Edgewater Inn in Seattle.

I am holding a block of rooms tentatively until our list of invitees 
is firm and reservations can be made.



Thank y o u ,  D e n n i s ,  f o r  y o u r  s i n c e r e  c o o p e r a t i o n .

Mr. Dennis Robertson
November 26 ,  1974
Page Two

S i n c e r e l y  y o u r s ,

A n n e t t e  F i n e s i l v e r ,  P r o j e c t  D i r e c t o r  
f o r  th e  C o n t r a c t o r  
M. H. Wagner & Company

P . S .  You m ig ht  w i s h  to  a l e r t  th e  o t h e r  members o f  th e  A l a s k a  group  
and I w i l l  send them i n v i t a t i o n s  a s  soon as  e v e r y t h i n g  i s  c l e a r e d .

A F / s l
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CITY A N D  COUNTY BUILDING 

Colfax and lUmnock

DENVER, C O L O R A D O  80202

January 3, 1974

Nr. Dennis A. Robertson 
State of Alaska, Dept, of Law 
Pouch K-State Capitol 
Jueno, Alaska 99801

Dear Sir:

n - )
‘-Civ/

. / . I f f  „

*.

i

'■ f'J/'t

pm
■''< {io ,o

In response to your letter we are enclosing a copy of 
the ordinance which established the referee system. Also en­
closed is a copy of the fine schedule for moving violations 
which governs the fines that may be paid, by mail or in person, 
and those violations for which a court appearance is mandatory.

We are not contemplating a transfer of the referee 
function to the office of the City Attorney. However, acadc'tni- 

cally speaking, it might be feasible.

If we can be of any further assistance please do not 
hesitate to call on us again.

Sincerely,

n£~t i,

Orville M. liOlben 
Ass't Court Administrative Officer

ONH:eg



.1. County Court Referee System Created. The Presid ing Judge in 
nnd for the City and County oi Denver lie and is hereby authorized and 
empowered to appoint one or more referees to hear certain municipal 
ordinance violation matters relating to:

.1-1. Parking.

.1-2. Non-moving traffic violations.

.1-3. Noil-hazardous moving violations to be designated, from time 
to time, by the Presiding Judge.

.1-1. Certain matters in the General Violations Division lo be desig­
nated. from time to time, by the Presiding Judge.

.1-5. In no instance will said referee or referees be empowered Lo 
hear violations of a municipal ordinance wherein there has been a motor 
vehicle accident, personal injury or wherein a victim of said offense has 
been involved (Ord. 151, Scries 1971)

.2. Election To Appear Before Judge. Said referee or referees shall 
conduct hearings in the manner provided for the hearing of cases by the 
Court. Prior to conducting a hearing, the referee shall inform the parties 
that they have the right of a hearing before the judge in the first in­
stance; if such request is made, the referee shall terminate the hearing. 
(Urd. 151, Series 1971)

.3. Duties. All orders made and proceedings had by the referee 
under this rule shali be made as provided for acts of the Court done before 
the judge.

However, that in all matters other than parking violations and non- 
nioviug traffic violations said referee or referees shall make written recom­
mendations to a judge of the County Court for'disposition oi said v io la­
tion or violations and the Court may enter an order upon the complaint 
for disposition of the matter as recommended by the referee. The County 
Court judge may or may not follow the written recommendation of the 
referee. (Ord. 151, Series 1971)

.4., AppeaD Any defendant or respondent affected hy an order or 
action of~th<T referee, under the authority of this ulc, may have the 
matter heard hy a county judge by filing a motion for such hearing 
within ten (10 ) days after the entry of the order or the taking of the 
action. Upon the filing of such a motion, the order or action in question 
shall be vacated, the motion placed on the calendar of tbc Court for as 
early a hearing as possible, and the matter shall be heard by one of 
the county judges. If such a motion is not filed within ten (10 )  days, of 
the order’ or action vacated by the judge on his own motion within such 
period, the order or action of the referee shall be final. (Ord. 151, Scries 
1971)

.5. Oath nnd Testimony. 'I hat said referee or referees arc hereby 
empowered t<> administer oaths and take testimony. (Ord, 151, Series 1971)

156— C O U I I T Y  C O U R T  R E F E R E E  S Y S T E M
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V .  S U M M A R Y

T h e  k e y  e l e m e n t s  o f  t h e  N e w  Y o r k  A d m i n i s t r a t i v e  A d j u d i c a ­

t i o n  S y s t e m  a r e  t h e  f o l l o w i n g :

1 .  P l e a s  a r e  a c c e p t e d  b y  m a i l  e x c e u t  w h e r e  t h e  l o s s  o f

a  l i c e n s e  m a y  o c c u r  c n  c o n v i c t i o n  f o r  t h e  o f f e n s e  o r  t h e  

m o t o r i s t  i s  a  s c o f f l a w ;  t h e n  p e r s o n a l - . a p p e a r a n c e  i s  r e q u i r e d .

2 .  T h e  p l e a  m a y  b e  g u i l t y  o x r  n o t  g u i l t y  o r  g u i l t y  w i t h  

e x p l a n a t i o n .

3 .  E v e r y  d e f e n d a n t  h a s  a  r i g h t  t o  a p p e a r  i n  p e r s o n ,  a n d  

i n  a l l  c a s e s ,  a d j u d i c a t i o n  h e a r i n g  o f f i c e r s  a r e  a u t h o r i z e d  t o  

i m p o s e  s a n c t i o n s  a s  d e t e r m i n e d  b y  r e g u l a t i o n .

4 .  T h e  h e a r i n g  o f f i c e r s  a r e  l a w y e r s .

5 .  T h e  s t a t e - w i d e  d a t a  b a n k  l i n k s  e a c h  a d j u d i c a t i o n  

o f f i c e  w i t h  t h e  N e w  Y o r k  M o t o r  V e h i c l e s  D e p a r t m e n t .

* 6 .  I f  t h e  d e f e n d a n t  w a n t s  t o  p l e a d  n o t  g u i l t y ,  h e  i s  

o r d e r e d  t o  a p p e a r  a t  t h e  H e a r i n g  O f f i c e  i n  t h e  b o r o u g h  w h e r e  

t h e  a l l e g e d  o f f e n s e  t o o k  p l a c e .  A p p e a r a n c e s  a r e  s c h e d u l e d  b y  

d a t e  a n d  t i m e  t o  r e d u c e  l o s t  t i m e  f o r  b o t h  t h e  d e f e n d a n t  a n d



The Need for 
Traffic Court Reform. 
How the New System
Will Benefit You.......
How the New System
Works......................
Hearing Office
Locations.................
Fine Schedule for
Guilty Pleas.............
Vehicle Traffic Law..
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System
benefit

Ever since the turn of the 
century, when traffic violations 
first became a public concern, 
they have been handled in our 
Criminal Courts. This has meant 
that persons accused of commit­
ting a traffic violation have been 
subject to criminal procedures, 
criminal punishments including 
jail sentences, and the time- 
consuming and costly processes 
for appealing a criminal convic­
tion. It has also meant incurring 
the stigma and experiencing the 
delays and inconveniences 
associated with our overcrowded 
Criminal Courts.

To anyone who has ever received 
a traffic summons the need for 
a change in this archaic system 
has long been evident. As of 
July 1, 1970, such a change has 
occurred. A unique, new program 
has been inaugurated —  the first 
of its kind in the Nation —  to 
handle all traffic cases, other than 
misdemeanors, occurring in New 
York City. Tho Administrative 
Adjudication Buieau of the Now 
York State Department of Motor 
Vehicles will hear all cases 
involving moving traffic violations.

The Parking Violations Bureau 
of the New York City Transpor­
tation Administration will hear all 
cases involving parking, stopping, 
standing or jaywalking violations.

This booklet describes the 
program of Administrative 
Adjudication of traffic violations 
by the Department of Motor 
Vehicles.

By emphasizing an educational,, 
ja.tfiGL.tban ra. punitive approach 
to the handling of traffic viola­
tions, the new Administrative 
Adjudication system is designed 
to.imprpve.driver.safety by 
providing.elticienl administration 
and .convenience-to the public., 
lndMduaLngtilawiiLbe.ptescu.vcd. 
and effective enforcement of our 
traffic laws will be maintained.

By removing from the Criminal 
Court thejieady-oaa.millioru— 
tfaffic summonses, issued for 

.mavjny viulatiuna.in New Yoik 
Citv each vear._this program will 
aid the administration of criminal 
justice and will permit the release 
of 18 judges so that they may 
spend their full time on serious 
criminal matters.

Since tho program is self- 
supporting, persons who do not 
receive traffic summonses will 
not have to share in the cost ol 
operating this new Administrative 
Adjudication program.

Professional and Individual 
Treatment in Each Case. 
Experienced lawyers, trained by 
professional highway safety ad­
ministrators, will serve as hearing 
officers in cases involving pleas 
of guilty with explanation or 
not guilty.

Elimination of Long and 
Indefinite Delays for Hearings. 
Every summons issued for a 
moving traffic violation in New 
York City specifies the date of 
appearance for hearings or not 
guilty pleas. That date will be 
approximately one month after 
the summons is issued.

Modern Techniques to Assure 
Fair Hearings. Testimony in each 
case is electronically recorded 
and penalties are determined 
upon a determination of guilt only 
after review of the motorist's 
driving record which appears on 
a visual display unit on the 
hearing officer's desk.

Elimination of Appearances in 
Criminal Court for a Traffic Infrac­
tion. Moving traffic violations, 
olhor than misdemeanors, will 
be handled by the Administrative 
Adjudication Bureau of tho 
Department of Motor Vehicles.



Elimination ol Unnecessary Travel 
and Waiting lor Hearings. Mont 
pleas can be made, and most 
fines can bo pnid, by mail. All 
hearings are conducted at a 
centraily located office in each 
Borough whore only traffic 
violations are processed.

Time-Saving and Inexpensive 
Appeals. A motorist cnn tnko an 
administrative appeal from an 
adverse decision, which may 
eliminate the neod for costly and 
time-consuming appeals through 
tho court system. However, 
tho right of judicial review is 
preserved.

9
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* ' ] . '  v • Parking. Parking, stopping, stand­
ing and jaywalking violations 

<*1 ," will bo heard in tho Parking Viola­
tions Bureau of tho Now York City 
Transportation Administration.

The Summons is divided into Jraltic InlructiOQ. Moving traffic
three categories of offenses as violations will bo hoard in the
follows: Administrative Adjudication

Bureau of the New York State 
Department of Motor Vehicles.

Other Otlcnsc.(lncluding Traffic 
Misdemeanor). Offenses such as 
reckless driving and certain non- 
traffic violations will be heard 
in the Criminal Court of the 
City of New York.



Answering a Summons Under 
Instruction

GUILTY PLEAS 
Guilty pleas may be made by 
mail, except in cases of excessive 
speeding or where conviction 
may result in suspension or 
revocation ol a motorist’s driver's 
license. In those instances, a 
notice of requited appearance 
will be mailed to the motorist in­
forming him of when and where 
to appear for a hearing. Also, 
guilty pleas, with explanation, 
may be made at any of the five 
Hearing Office Locations listed 
below. All guiiiy pleas must be 
made on or before the Date of 
Appearance Indicated on the 
Summons.

NOT GUILTY PLEAS 
Not guilty pleas may be mado 
by mail or in person at any of the 
Hearing Office Locations indi­
cated below, within ten days after 
‘he issuance of a Summons. 
Hearings will bo held on the Date 
of Appearance and at the time 
designated on the Summons, at

the Hearing Office Location in the 
Borough in which the Summons 
was issued.

ADJOURNMENTS 
A first adjournment will be 
granted for reasonable cause 
and may be arranged by a 
motorist, prior to the Date of 
Appearance, in person, by mail 
or by telephone at the Hearing 
Office Location at which the 
hearing was to be held. A second 
or subsequent adjournment may 
be granted only ?t the discretion 
of a Hearing Officer, and the 
request must be made in person.

APPEALS
An appeal from an adverse 
decision of a Hearing Officer 
may be made, within 30 days, to 
the Appeals Board of the Bureau. 
There is a $10 fee required upon 
filing an appeal. Any suspension 
or revocation of a driver's license 
which has been imposed may be 
stayed during the period of 
appeal. Where a transcript has 
been submitted with an adminis­
trative appeal, judicial review 
of the Appeals Board's decision 
may bo sought in the New York 
Slate Supreme Court.

SCOFFLAWS
A scofflaw is a person who has 
failed to enter a plea of guilty or 
not guilty on or before the Date 
of Appearance indicated on the 
Summons. Such persons are sub­
ject to having a driver’s license 
suspended until a plea has been 
entered. Once a person has 
become a scofflaw, all pleas —  
both guilty and not guilty —  must 
be made in person at any Hearing 
Office Location. Where a suspen­
sion is in effect, a scofflaw must 
post a $15 security deposit upon 
entering a not guilty plea if he 
wishes to have the suspension 
terminated prior to final disposi­
tion of the charge. A security 
deposit will be refunded upon 
appearance on the adjourned 
hearing date.

11
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BRONX
2455 Sedgwick Avenue 
Bronx, New York 10268 
Telephone: a.c. 212 295-1905

BROOKLYN 
350 Livingston Street 
Brooklyn, New York 11017 
Telephone: a.c. 212 834-8578

MANHATTAN 
50 East 26th Street 
New York, New York 10010 
Telephone: a.c. 212 889-8555

QUEENS
1 Lefrak City Plaza 
Flushing, New York 11368 
Telephone: a.c. 212 592-9100

RICHMOND 
60 Bay Street
Staten Island, New York 10301 
Telephone: a.c. 2 1 2  448-0868

Monday through Friday 
8:30 A.M. to 4:00 P.M.
Thursdays 8:30 A.M. to 7:30 °.M.

odm hile 
’■h- d e iltv
? ' I

The following fine schedule is 
applicable for guilty pleas made 
by mail or in person at a Hearing 
Office Location. This schedule 
is NOT applicable upon a plea 
of guilty with an explanation made 
before a Hearing Officer, or 
where a Hearing Officer finds a 
motorist guilty after a hearing 
where a plea of not guilty has 
been entered.

All offenses other than 
speeding $ 15
Speeding
1-14 MPH over speed limit S15 
15-24 MPH over speed limit $25 
25 MPH or more over 
speed limit •

‘ Motorist must appear before 
Hearing Officer.

12
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E N A B L I N G  L E G I S L A T I O N  F O R  

A D M I N I S T R A T I V E  A D J U D I C A T I O N  P R O G R A M

A R T I C L E  2 - A  
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A m e n d e d  b y  t h e  1 9 7 0  L e g i s l a t u r e

ARTICLli 2-A 

A d jiiu ic a t io n  or- T n xm r . I nk iiact io ns

Section 225. Adjudication o f violations; hearing officers
226. Summons; answer.
227. Hearings.
228. Administrative review.

« *Jurisdiction: transfer o f cases; hearing officers; 'r e v it­
iations. -I. Notwithstanding any inconsistent provision of law, 
all violations o f this chapter or o f a local law, ordinance, order, 
rule or regulation relating to traffic, except puking, standing, 
stopping ’ o r  pedestrian offenses, which occur within a city hav­
ing a population of one million or more, and which arc classi­
fied as traffic infractions, may he heard and dctcimincd pur­
suant to the regulations o f  the commissioner as provided in 
this article. ’ W henever a crim e  and a traffic infraction arise 
out o f the same transaction or occurrence, a charge alleging 
*to tl i  o ffenses may be made returnable before the court having 
jurisdiction over the ’ crim e. Nothing herein provided shall be 
construed to prevent a court, having jurisdiction over a criminal 
charge relating to traffic or a traffic ’ infraction, fiom  lawfully 
entering a judgment o f conviction, whether or not based on a 
plea ol guilty, for any ’ o ffense  classified as a traffic infraction.

” 2. W henever the com m issioner or liis dep u ty  determ ines that 
o charge alleges an offense o th er than a traffic infraction, lie 
shall, and w here a charge cannot he disposed o f  because o f the 
non-appearance o f the m otorist, he m ay n o tify  the court o f  
appropriate jurisdiction and request rem oval o f the case to  such  
court. Prior notice o f such request need not he given the n in to iist  
ills o lved. U pon receipt o f  such request, the to u r t mas grant on 
order trunsfeiring  such case, provided that the date on which the 
charge or charges m ust he answ ered before the court shall not 
he earlier than the return dale w hich appears on the com plain t 
alleging the offense. N otice  o f  such transfer shall he m ailed  to 
the m o torist at the address appealing  oil sta li com pla in t not 
less than ten  days h r fo ie  the  dale o f appearance indicated on  
his sum m ons and  no t less than fifteen  days before his scheduled  
iippcarimcc hi .null court. Such m ailing shall constitute due  
notice o f  such transfer. Thereafter, such case shall he treated  
in the same m anner as i f  the com plain t had initially hern  filed 
with such court,
*.L I he Commissioner shall appoint such hearing officers as 

shall be necessary to hear and determine cases as piovidcd by

this article and may promulgate such regulations as shall be 
necessary or desirable to effect the purposes o f this article. Si' h 
regulations may provide for a schedule o f  monetary penalties to 
be used w licic an answer is made. *o th er than before a hearing  
officer, admitting a charge, provided that no such penalty shall 
exceed the maximum Pnc established by law for the traffic in- 
fraction involved.

< ??6 Summons; answer. * I. Summons. The commissioner 
shall be authorized to p escribe by regulation the form for the 
summons and complaint to be used for all traffic violations spccj- 
ficd in subdivision one of section two bundled twenty-five o f this 
chapter, and to establish procedures for proper administrative 
controls over the disposition thereof. Such summons may be the 
same as the uniform summons provided for in section two hun­
dred seven o f this chapter. I he chief executive officer o f each 
local police foicc which is required to use the summons and 
complaint provided for herein shall prepare or cause to be 
prepared such tecoids and reports as mny be prescribed by the 
commissioner.
* 2. Answer, (a t General. Any person who receives a summons 
for a violation described in subdivision one o f section two hun­
dred twenty-five o f this chapter shall answer such summons by 
personally appearing on the return dale at the time and place 
specified theiein. Piovidcd, however, that an answer may be 
made as provided in paragraphs (h ) and (c )  o f this subdivision 
"a n d  the regulations o f the tom m ixsioner.

• ( b )  Answer by mail admitting charge. If a person charged 
with the violation admits to the violation as charged in the sum­
mons, he may complete an appropriate form prescribed by the 
com missioner and forward such form and summons, together 
with tiro appropriate part of his license, if required by the com ­
missioner's regulations, to the office o f the department specified 
on such summons If a schedule o f penalties for violations has 
been established, and such schedule appears on the answer form, 
a check oi money order in the amount of the penally for 
violation charged it included m such schedule, must also be sub­
mitted with such answer. Unless pcrmilicd by the regulations of  
the commissioner, such pica may not be made by mail or ’ any  
offense  lor which suspension or revocation o f a driver's license is 
required by  lose, or lo r any o ther offense i f  the cons'l'lion  
thereo f w ould  result in a licm ing pursuant to  a highw ay .safety 
program  established under the  provisions o f subdivision three  
o f .section live hundred ten iff tills chapter.
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• i c )  Answer by mail - denial o f  eh irgcs. If die person charged 
with die viohdion denies pail or all o f  die violation as chnrjTil 
in flie .summons, he may com plete an appropiiale form pi - 
sctibed by the commissioner for dial pm pose and fo iw aid  sm li 
form and summons, togcthci with >ecmily in the amount o f  
fifteen dollars, to die office o f  the d:partment specified on such 
summons. Upon receipt, such answer shall be entered and a 
hearing date established by the dcparimenl. I he department shall 
notify such person by return mail ol die date o f such bearing.
I he security ’ posted  pursuant to  tins paragraph or subdivision  
three o f this section  shall be rcturneJ upon appearance at the 
scheduled  hearing or on adjourned hearing which results in a 
final disposition of the charge, and otherwise shall be f o i l  riled  
and paid into the general land . Provided, how ever, the com m is­
sioner m ay, by regulation, suspend in whole or in part the pro­
visions of this section relating to the posting of security.

• 3. f ailure to answer or appear. If the person charged with the 
violation shall fail to answer the summons is provided herein, the 
commissionci may suspend his license or driving piivilegc until 
such person shall answer as provided in subdivision two o f this 
section. If a person shall fail to appear at a heating, when such 
is provided tor pursuant to this sect on. the security posted to 
secure such appearance shall be forfeited and such person’s license 
may be suspended pending appearance at a subsequent hearing, 
or the disposition of the charges involved. ‘ A ny suspension per­
m itted by this subdivision, il already in elici t, m ay be term i­
nated or i/ not y i  in effect, m ay be withdrawn or withheld, 
prior to the disposition iff the charges involved  if such person  
shall appear and post security in the am ount iff fifteen dollars to  
guarantee his appearance at any rei/nfrcd hearing. II a suspen­
sion has been im posed pursuant to this subdivision and the  case 
is subsequently tra n s la te d  pursuant to  subdivision two o f sec­
tion tw o hundred twenty-live o f this chapter, such suspension 
shall remain in elici t until the n to lo iist answers the charges in 
the court to which the case was transferred.

$ <127. Hearings; determ inations.*1. livery heating for the ad­
judication of a traffic infraction, as pu vided by this article, shall 
be field befoic a hearing officer appointed by the commissioner. 
The burden of proof shall be upon the people, and no charge 

may be established except by clear and convincing evidence.
I he commissioner may prescribe, by r ile or regulation, the pro­
cedures for the conduct o f such hearings.
* 2. After due consideration o f the evidence and arguments 
*offered in a contested case, the hearing officer shall determine 
whether the charges have been established. Where the charges have 
r.ot been established, an order dismissing the charges shall be e n ­
tered. Where a determination is made lit it a charge has been estab­
lished *. either in a contested  case or in an uncontested case 
where there is an appearance be fo ie  i hearing officer, or if an 
answer admitting the charge *otherwise  Itas been received an 
npproptintc order shall be cntcied in the department's records.
* V An order entered after the receipt o f an answer admitting 
the charge or where a determination is made that the charge has 
been established shall be civil in nature, but shall be treated as 
a conviction for the purpose of this chapter. The commissioner 
or his designee may include in such otder an imposition o f  any 
penally authorized by any piovixinn o f  this chapter for a convic­
tion of such violation, except that no pci ally therefor shall include 
imprisonment, nor, if monetary, exceed the amount ot the fine 
which could have been imposed had the charge been heutd by a 
court. ' The driver's license or privileges m ay be suspended pend­
ing the paym ent iff any penalty so im posed.
’  4. All penalties collected pursuant to the provisions o f sub­
division three o f this section shall be paid to the department 
of audit and control to the credit o f the justice court land and 
shall It.- subject to the applicable provisions of section eighteen 
hundred three of this chaplet. A ltci such audit as shall be re 
qiiircd by the comptroller. Sticlt penalties shall be paid to the 
city in which the violation occulted, except iltat the sum of
* four dollars lot each violation occurring in such city lot which 
' a com pliant has been bled  with lit • adm inisttu iive tribunal 
established pursuant to this article shall be retained by the suite 
Provided, however, that if the full costs o f administering this 
article shall exceed the amounts recci cd and retained by tlie 
stale for any period spccilicd by lire commissioner, then such 
additional sums as shall be requited to offset such costs shall 
he retained by the stale out o f the penalties collected pursuant 
to this section.
* 5. Unless a hearing officer shall determine that a substantial

•
 traffic safely hazard would tcsiill therefrom, lie shall, puisiinnt to 

the regulations o f tire commissioner, delay lor a pciioJ ol thirty 
days the effective date of any suspension or revocation ol a

drivers license or vehicle registration imposed after a hearing 
piiisnnni to this aiticle. ’ unless such suspension sens im posed  
bceuuse of the failure to  pus- o inonrlnrv penally. Provided, 
however, the eom missionet's regulations may provide for the 
immediate surrender of any item to be .suspended or reveked 
and the issuance o f appropriate temporary documentation to he 
used dm ing such thirty day period.

5 Administrative review *1. Apfieals hoard, lire commis- 
sutnfrsTinll appoint tliiee or more appeals officers, to serve at his 
pleasure, and shall select a chairman for each appeals board from 
the members so appointed. Appeals officers who arc net full time 
em ployees o f the department shall be selected from names sub­
mitted by the stale bar association, and by the general county or 
city bar associations of the city in which tire appeal board shall 
sit. I lie commissioner shall assign at least three appeals officcis 
to serve on  each appeals board established to hear appeals pur­
suant to this section. Any appeal ollieer who is not a foil lime 
em ployee ol the department shall receive a per diem at a rate 
to be fixed by the commissioner, with the approval o f the director 
o f the budget, for each day he serves on an appeals boaid, in 
addition to .ill necessary expenses. The commissioner shall also 
designate such other m cm hcis o f the department as may be neces­
sary to assist an appeals board in carrying out its assigned func­
tions.

•2 . Ktghl o f  animal. Io) Any person who is aggrieved by a 
determination o f a bearing officer may appeal such determina­
tion pursuant to the provisions o f this article.

11<) I see pi as otherwise p iovldeil in this subdivision, a tnin- 
sc iip t of the linoing resulting in the determ ination appealed from  
must be subm itted  on any such appeal.

te) If the only issue raised on appeal is the appropriateness of 
the penalty im posed, the appellant, in his discretion, m ay submit 
such appeal without o tnm sciip i iff the hearings. In such event, 
the decision iff the appeals board mas be b a sa l solely on the 
appeal papers and the records o f tin deportm ent, and such deci­
sion shall iiol be subject to judicial review.

Idl Iy litre  il transcript iff the ha ilin g  is subm itted ol the lime 
on opp a il is filed, the determ ination of the appeals board will 
be subject to judicial review  as preseiibed in .subdivision nine ol 
this section.
*3 . Appeals boards. T.ich appeal liled pursuant to this section 

shall lie reviewed hy an appeals board, winch shall make a deter­
mination of such appeal, and shall cause an upproptitc order to 
be entered in the records o f the department,
* -I I ime limitations. N o  appeal shall be reviewed if il is liled 

mote than thirty days after notice was given of the determination 
appealed from.

•5 . Appeal procedures. Any jieison desiring to die an appeal 
from an adverse determination pursuant to this section, shall do 
so in a form and manner provided by the commission. The 
transcript of any heating which formed the basis for such determi­
nation will he icvicwcd only if il is submitted by flic appellant 
An appeal shall not be deemed to be finally submitted until 
the appellant lias submitted all forms or documents required to 
be submitted by the commissioner or this section.
• 6. Transcript o f hearings. Transcripts o f the record of any 

bearing may be obtained at the cost to the department, if pte* 
pared by the department, or at lire rale specified in the contract 
between the dcpnitmcnl and the contractor, if prcpnicd by u 
private contractor.
• 7 .  I'ees. the fee for tiling an appeal shall be ten dollars. No 

appeal shall be accepted unless the tcquircd fee has been paid 
*8. Stays pending appeal. Whenever a determination h is  not 

Iven made witlun Himty days alter an appeal has been finally 
submitted, a stay ol execution will lie deemed granted hy altera­
tion ol law. and the license, ceililicate. permit nr piivilegc tif* 
I cited w ill l>e anloni.ilically icsln icil jicinlnig liniil dcTemiinalinn. 
*'), Judicial icvicw. (ii) No determination ol a hearing ollicet 

which is appealable tinder the provisions o f this section shall lie 
reviewed in any com  I unless an appeal has hecri tiled and deter­
mined m accordance with this section

'(Iff A ilcltrm iiliulon o l the appeals board m any cose where 
n u u n sm p t iff tin lia in n g  lots been su bm itta l shall be ,subject 
to tev irw  pursuant to the p iovisions iff article seventy-eight of 
the civil pun th e Imv nnil inles. Provided, however, u stnlcmcnl 
In- the hairing offin r at the conclusion iff the hairing indicuiing 
that the charges lim e  been sustained and announcing the penalty  
Imposed, together with o \um m nrv o f the reason* the appeal ii.rr 
d en ia l by the appeals bo,m l, shall constitute .sufficient Iladings 
lo r  the purpose iff sm li review.
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Preface

Traffic courts are the only courts that most Americans have ever 

seen in action, and they remain the basis for much of the public’s 

impression of the administration of justice. From recitation of 

individual court experiences, good or bad. a folklore is developed and 

renewed, affecting attitudes toward courts and law enforcement 

beyond jurisdictional limits, terms of office °nd other niceties of 

individual responsibility.

In continuing recognition of the legal profession’s major respon­

sibility for traffic court reform, the ABA Committee on the Traffic 

Court Pro/Tim offers these Standards for Traffic Justice to protect 

both the rights of the individual charged with a traffic violation and 

our motorized society's need to control behavior which annually costs 

tens of thousands of lives and untold pain, injury and other damage.

Since New Jersey's late Chief Justice Arthur T. Vanderbilt and 

others focused nationwide attention 011 traffic courts prior to World 

War II and developed and implemented standards for their 

improvement, dedicated local courts have served as a spawning 

ground, proving ground and training ground for improvement of all 

our courts. More importantly, they have shown that the public wants 

and supports fair, innovative and effective traffic courts.

These Standards are intended as a concise but comprehensive 

program for traffic court reform. They have been developed f rom over 

thirty years of ABA effort toward traffic justice. Upon adoption by the 

organization's House of Delegates, they would replace the present 

National Standards fo r  Improving the Adm inistration o f  Justice in 
I'raf/ic Courts.

While experience with the present Standards through educational 

programs for court personnel, court evaluations and participation in 

citizens' and safety organizations is a major source for these 

proposals, recent developments in law, social scientific evaluation of 

traffic safety efforts and experiments in traffic adjudication have also 

been incorporated.

These Standards draw upon the efforts of the AHA commissions on 

Standards of Judicial Administration and Standards for Criminal 

Justice which have produced widely-acclaimed proposals in recent 

years.

The Committee on the Traffic Court Program, which serves as the 

ABA’s contact witli public, safety and other groups interested in 

traffie court improvement, has concluded that traffic cases can most 

effectively, efficiently and fairly be handled within the courts, rather



than llie executive branch of state government as is cu .ntly 

proposed in some quarters. Accordingly, these Standards oppose 

administrative branch adjudication, but use the generic term . 

" t r ibuna l . "  rather than the traditional "traff ic  court." so that 

standards which should be applied to administrative agencies which 

hear traffic cases can be readily identified.

Where the term "court"  is used in these Standards, il represents a 

level of authority which the Committee feels is inappropriate for an 

administrative traffic tribunal.

Th is revised draft is based upon comments on the April. 1974 pre- ;

liminary draft received from ABA members and the interested public 

around the country. The Committee on the Traffic Court Program 

welcomes your comments on this substantially revised proposal.


