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L e g i s l a t i v e  D i r e c t o r

N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  

o n  u n i f o r m  S t a t e  L a w s

T h e  " k e y  p r o v i s i o n "  o f  a  p r o p o s a l  d e s i g n e d  t o  a v o i d  f i n a n c i a l  d i s a s t e r  

f o r  a u t o  a c c i d e n t  v i c t i m s  w o u l d  e l i m i n a t e  n e a r l y  a l l  l i t i g a t i o n  n o w  a r i s i n g  

f r o m  m o t o r  v e h i c l e  a c c i d e n t s .

T h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  (NCCUSL) 

b e l i e v e s  c u r t a i l i n g  a u t o  a c c i d e n t  l a w  s u i t s  w o u l d  p r o v i d e  d o l l a r s  t o  h e l p  t h e  

v i c t i m s  a n d  t h e i r  f a m i l i e s .  M o r e  t h a n  h a l f  o f  e a c h  a u t o  a c c i d e n t  b o d i l y  i n j u r y  

l i a b i l i t y  p r e m i u m  d o l l a r  now  i s  s i p h o n e d  o f f  t o  p a y  f o r  a d m i n i s t r a t i o n ,  s a l e s  

a n d  c l a i m  a d j u s t m e n t .  M o s t  e x p e r t s  b e l i e v e  m o s t  o f  t h e  r e m a i n i n g  p r e m i u m  m o n e y  

g o e s  t o  o v e r c o m p e n s a t e  s m a l l  c l a i m s  m e r e l y  b e c a u s e  o f  t h e i r  " n u i s a n c e  v a l u e . "

NCCUSL d r a f t e d  i t s  U n i f o r m  M o t o r  V e h i c l e  A c c i d e n t  R e p a r a t i o n s  A c t  (UMVARA) 

t o  e l i m i n a t e  o v e r p a y m e n t  o f  s m a l l  c l a i m s .  NCCUSL a l s o  s o u g h t  t o  e n d  t h e  p r e s e n t  

a u t o  i n s u r a n c e  i n d u s t r y  p r a c t i c e  o f  f i g h t i n g  l a r g e  c l a i m s  r e g a r d l e s s  o f  m e r i t .  

T h e s e  p r a c t i c e s  b o t h  a r e  e n c o u r a g e d  b y  t h e  p r e s e n t  " t h i r d - p a r t y "  s y s t e m  w h i c h  

f o r c e s  c l a i m a n t s  t o  d e a l  w i t h  t h e  i n s u r a n c e  c o m p a n y  o f  " t h e  o t h e r  g u y "  i n v o l v e d  

i n  t h e  a c c i d e n t .  T h i s  a d v e r s a r y  s y s t e m  r e q u i r e s  t h a t  e v e r y  c a s e  b e  e x p l o r e d  i n

d e t a i l  b e c a u s e  i t  h a s  t h e  p o t e n t i a l  t o  e n d  u p  i n  c o u r t .

UMVARA w o u l ^  r e p l a c e  t h e  p r e s e n t  t h i r d - p a r t y ,  a d v e r s a r y  a p p r o a c h  w i t h  a

f i r s t - p a r t y  s y s t e m  w h i c h  w o u l d  a l l o w  c l a i m a n t s  t o  r e c e i v e  p a y m e n t s  f r o m  t h e i r  

ow n i n s u r a n c e  c o m p a n y  o n  a  " n o  f a u l t "  b a s i s .

T h e  l o a d  o f  t h e  p r e s e n t  " f a u l t , "  o r  " t o r t , "  s y s t e m  o f  r e p a r a t i o n s  f a l l s  m o s t
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h e a v i l y  o n  t h e  h a l f  m i l l i o n  A m e r i c a n s  s e r i o u s l y  i n j u r e d  i n  a u t o  a c c i d e n t s  

e a c h  y e a r ,  a n d  t h e  s u r v i v o r s  o f  t h e  m o r e  t h a n  5 0 , 0 0 0  k i l l e d  o n  t h e  n a t i o n ' s  

s t r e e t s  a n d  h i g h w a y s .  B u t  t h e  l o a d  a l s o  i s  b o r n e  b y  a l l  c i t i z e n s  t h r o u g h  

t a x e s  n e e d e d  t o  p a y  f o r  a  c o u r t  s y s t e m  w h i c h  e x p e n d s  1 7  p e r  c e n t  o f  i t s  r e s o u r c e s  

o n  t h e  200,000 a u t o  a c c i d e n t  s u i t s  f i l e d  e a c h  y e a r .

O t h e r  h i d d e n  c o s t s  o f  t h e  p r e s e n t  s y s r e m  i n c l u d e :  h i g h e r  p r e m i u m  p a y m e n t s

f o r  h e a l t h  i n s u r a n c e  b e c a u s e  t h e  a u t o  i n s u r a n c e  s y s t e m  d o e s  n o t  b e g i n  t o  d e a l

w i t h  t h e  m e d i c a l  c o s t s  o f  a c c i d e n t  v i c t i m s ;  t a x e s  t o  s u p p o r t  a c c i d e n t  v i c t i m s  

w ho  m u s t  r e l y  o n  s t a t e  s u p p o r t  b e c a u s e  o f  a c c i d e n t  i n j u r i e s ;  l i g h  a c c i d e n t  r a t e s  

d u e  i n  p a r t  t o  r e f u s a l  t o  d e a l  w i t h  t r a f f i c  a c c i d e n t s  a s  a  p r o b l e m  i n v o l v i n g  

e v e r y o n e  i n s t e a d  o f  j u s t  " b a d  d r i v e r s ? "  h i g h  p r e m i u m s  f o r  l o w - j n c o m e  d r i v e r s  

w ho  m u s t  p a y  f o r  l o s s e s  t h e i r  c a r s  m i g h t  " c a u s e "  t o  h i g h - p r i c e d  c a r s  a n d  h i g h -  

i n c o m e  m o t o r i s t s  a n d  p e d e s t r i a n s .

DOT S e c r e t a r y  J o h n  A . V o l p e  t o l d  C o n g r e s s  i n  1 9 7 1  h i s  d e p a r t m e n t  w a s

" c o n f i d e n t  t h a t  b y  o r i e n t i n g  t h e  r e p a r a t i o n s  s y s t e m  t o  f i r s t - p a r t y ,  n o - f a u l t

i n s u r a n c e ,  t h e  m a j o r  p r o b l e m s  w h i c h  h a v e  p l a g u e d  t h e  s t a t e s  w i l l  b e  e l i m i n a t e d . "

T h e  S t a t e  o f  New Y o r k  I n s u r a n c e  D e p a r t m e n t  a n d  t h e  A m e r i c a n  I n s u r a n c e  

A s s o c i a t i o n  a r e  a m o n g  t h e  o r g a n i z a t i o n s  w h i c h  h a v e  j o i n e d  DOT i n  c a l l i n g  f o r  

e l i m i n a t i o n ,  o r  d r a s t i c  c u r t a i l m e n t ,  o f  t h e  " f a u l t "  s y s t e m  o f  a u t o  a c c i d e n t  

i n s u r a n c e  r e p a r a t i o n s .

NCCUSL s o u g h t  t o  e l i m i n a t e  m o r e  t h a n  9 5  p e r  c e n t  o f  a l l  s u i t s  i n v o l v i n g  

" t o r t  l i a b i l i t y "  ( f a u l t )  i n  a u t o  a c c i d e n t s .  UMVARA w o u l d  a b o l i s h  l e g a l  a c t i o n  

i n  m o t o r  v e h i c l e  a c c i d e n t s  e x c e p t  f o r :

( 1 . )  D am a g e  t o  p r o p e r t y  o t h e r  t h a n  t h e  m o t o r  v e h i c l e s  i n v o l v e d .

( 2 . )  E c o n o m i c  l o s s ,  s u c h  a s  w o r k  l o s s ,  w h e n  t h e  t o t a l  a m o u n t  e x c e e d s  t h a t  

c o v e r e d  b y  t h e  v i c t i m ' s  i n s u r a n c e  w h i c h  w o u l d  p r o v i d e  u n l i m i t e d  c o v e r a g e  f o r
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m e d i c a l  e x p e n s e s  a n d  u p  t o  $ 2 0 0  a  w e e k  f o r  l o s t  w a g e s .  E v e n  t h e n  NCCUSL 

r e c o m m e n d s  n o  s u i t s  b e  a l l o w e d  f o r  e c o n o m i c  l o s s  e x c e p t  i n  t h e  c a s e  o f  d e a t h ,  

o r  a n  i n j u r y  c a u s i n g  t h e  v i c t i m  t o  b e  d i s a b l e d  f o r  m o r e  t h a n  s i x  m o n t h s .

( 3 . )  " N o n - e c o n o m i c  d e t r i m e n t , "  s u c h  a s  " p a i n  a n d  s u f f e r i n g , "  b u t  o n l y  i f  

t h e  a c c i d e n t  c a u s e d  " d e a t h ,  s i g n i f i c a n t  p e r m a n e n t  i n j u r y ,  s e r i o u s  p e r m a n e n t  

d i s f i g u r e m e n t ,  o r  m o r e  t h a n  s i x  m o n t h s  o f  c o m p l e t e  i n a b i l i t y  o f  t h e  i n j u r e d  

p e r s o n  t o  w o r k  i n  a n  o c c u p a t i o n . "  I n  t h e s e  c a s e s ,  t h e  c o m m i s s i o n e r s  r e c o m m e n d  

t h a t  a n y  j u d i c i a l  a w a r d  a u t o m a t i c a l l y  b e  r e d u c e d  $ 5 , 0 0 0 .  T h i s  m e a n s  a  j u r y  

a w a r d  o f  $ 1 0 , 0 0 0  f o r  " p a i n  a n d  s u f f e r i n g "  w o u l d  r e s u l t  i n  o n l y  $ 5 , 0 0 0  f o r  t h e  

c l a i m a n t .

T h e  a c t  w o u l d  l i m i t  t h e  p c w e r  t o  s u e  o n l y  i n  c a s e s  i n v o l v i n g  " o w n e r s h i p ,  

m a i n t e n a n c e ,  o r  u s e  o f  a  m o t o r  v e h i c l e . "  T h i s  w o u l d  r e t a i n  a  r i g h t  t o  s u e  f o r  

d e f e c t i v e  m a n u f a c t u r e ,  o r  r e p a i r .  A c c i d e n t s  i n v o l v i n g  r a i l r o a d  t r a i n s  a l s o  w o u l d  

r e m a i n  a  s o u r c e  o  u i t s  a s  w o u l d  c o m m e r c i a l  p a r k i n g  l o t  a c c i d e n t s .  S u i t s  a l s o  

c o u l d  r e s u l t  f r o m  c a s e s  i n v o l v i n g  " i n t e n t i o n a l l y  c a u s e d  h a r m  t o  p e r s o n  o r  p r o p e r t y . "

T h u s ,  UMVARA w o u l d  e n d  n e a r l y  a l l  s u i t s  f o r  e c o n o m i c  l o s s e s  s u c h  a s  m e d i c a l  

e x p e n s e s ,  l o s t  w a g e s  a n d  o u t - o f - p o c k e t  e x p e n s e s .  I t  a l s o  w o u l d  e n d  n e a r l y  a l l  

s u i t s  f o r  d a m a g e  t o  m o t o r  v e h i c l e s  a n d  t h e i r  c o n t e n t s .  T h e  s m a l l  c l a i m  f o r  

" p a i n  a n d  s u f f e r i n g "  w o u l d  b e  e l i m i n a t e d .  T h e s e  a c t i o n s  s h o u l d  r e s u l t  i n  d r a s t i c  

c u t 3 i n  a d m i n i s t r a t i v e  a n d  c l a i m s  a d j u s t m e n t  c o s t s  a s  w e l l  a s  o v e r p a y m e n t  o f  

s m a l l  c l a i m s .

NCCUSL d r a f t e d  UMVARA c o  m a k e  t h e s e  s a v i n g s  t c  p r o v i d e  v a s t l y  e x p a n d e d  

f u n d s  t o  p a y  t h e  m e d i c a l  e x p a n s e s ,  w a g e  l o s s  a n d  o u t - o f - p o c k e t  e x p e n s e s  o f  a l l  

v i c t i m s  o f  m o t o r  v e h i c l e  a c c i d e n t s  a n d  t h e i r  s u r v i v o r s .  T h e s e  b e n e f i t s  w i l l  b e  

e x p l a i n e d  i n  t h e  n e x t  a r t i c l e  i n  t h i s  s e r i e s .
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By JOHN M. McCABE 

L e g i s l a t i v e  D i r e c t o r

N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  

o n  U n i f o r m  S t a t e  L a w s

A u t o  a c c i d e n t  v i c t i m s  w o u l d  b e  c o v e r e d  f o r  e v e r y t h i n g  f r o m  b r a i n  s u r g e r y  

t o  b a b y  s i t t i n g  t h r o u g h  a u t o  i n s u r a n c e  r e q u i r e d  b y  t h e  U n i f o r m  M o t o r  V e h i c l e  

A c c i d e n t  R e p a r a t i o n s  A c t  (UMVARA).

UMVARA —  d r a f t e d  a n d  a p p r o v e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  

o n  U n i f o r m  S t a t e  L a w s  (NCCUSL) —  r e p r e s e n t s  t h e  b o l d e s t  e f f o r t  y e t  o f f e r e d  t o  

c o m p e n s a t e  m o t o r  v e h i c l e  c r a s h  v i c t i m s  f o r  a l l  e c o n o m i c  l o s s e s .  T h e  2 5 0  

c o m m i s s i o n e r s  v/ho a r e  m e m b e r s  o f  NCCUSL a r e  u r g i n g  t h e i r  s t a t e  l e g i s l a t u r e s  t o  

e n a c t  UMVARA w h i c h  w o u l d  r e q u i r e  a l l  m o t o r i s t s  t o  p u r c h a s e  " b a s i c  r e p a r a t i o n "  

i n s u r a n c e  t o  p a y  f o r :

* A l l  m e d i c a l  a n d  r e h a b i l i t a t i o n  s e r v i c e s  f o r  a l l  a u t o  a c c i d e n t  v i c t i m s .

* Up t o  $ 2 0 0  p e r  w e e k  f ^ r  e a r n i n g s  l o s t  b e c a u s e  o f  a n  a c c i d e n t .  T h e  p a y m e n t s  

w o u l d  g o  t o  i n j u r e d  b r e a d w i n n e r s  o r  t o  d e p e n d e n t s  o f  b r e a d w i n n e r s  k i l l e d  i n  a c c i d e n t s .

* R e i m b u r s e m e n t  f o r  " o r d i n a r y  a n d  n e c e s s a r y  s e r v i c e s "  w h i c h  th e .  a c c i d e n t  

v i c t i m  w o u l d  h a v e  p r o v i d e d  " n o t  f o r  i n c o m e  b u t  f o r  t h e  b e n e f i t  o f  h i m s e l f  o r  

h i s  f a m i l y . "  U n d e r  t h e  r e q u i r e d  i n s u r a n c e  p l a n ,  t h e s e  b e n e f i t s  —  w h i c h  b e g i n  

s e v e n  d a y s  a f t e r  a n  a c c i d e n t  —  p l u s  a n y  l o s t  e a r n i n g s  p a y m e n t s  c o u l d  n o t  e x c e e d  

a  t o t a l  o f  $ 200.

H i g h - i n c o m e  m o t o r i s t s  c o u l d  p u r c h a s e  a d d i t i o n a l  c o v e r a e  2 f o r  w a g e  a n d  

o t h e r  l o s s e s .

B a s i c  r e p a r a t i o n  b e n e f i t s  w o u l d  b e  p a y a b l e  w i t h  n o  l i m i t s  o n  t h e  t i m e  

p e r i o d  —  o r  t h e  t o t a l  a m o u n t  —  o f  t h e  p a y m e n t s .  T h e s e  b e n e f i t s  w o u l d  e x t e n d  t o
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a l l  m e m b e r s  o f  a n  i n s u r e d  m o t o r i s t ' s  h o u s e h o l d .  A l l  b e n e f i t s  w o u l d  b e  p a i d  

w i t h i n  3 0  d a y s  a f t e r  a  c l a i m  w a s  f i l e d .  O v e r d u e  b e n e f i t s  w o u l d  b e a r  1 8  p e r  

c e n t  L v t e r e s t .

NCCUSL d e c i d e d  UMVARA s h o u l d  n o t  r e q u i r e  m o t o r i s t s  t o  m a i n t a i n  i n s u r a n c e  

f o r  v e h i c l e  d a m a g e .  B u t  a u t o  i n s u r a n c e  c o m p a n i e s  w o u l d  o f f e r  o p t i o n a l  c o v e r a g e  

f o r  p h y s i c a l  d a m a g e  t o  v e h i c l e s ,  i n c l u d i n g  c o l l i s i o n  c o v e r a g e .  M o t o r i s t s  a l s o  

w o u l d  h a v e  t h e  o p t i o n  o f  p u r c h a s i n g  $100 d e d u c t i b l e  c o l l i s i o n  c o v e r a g e  a s  w e l l  

a s  a  s p e c i a l  c o v e r a g e  a p p l i c a b l e  o n l y  w h e n  t h e  o t h e r  d r i v e r  w a s  f o u n d  t o  b e  

" a t  f a u l t "  i n  t h e  a c c i d e n t .

A l l  t h e s e  p a y m e n t s  f o r  m e d i c a l ,  a n d  o u t - o f - p o c k e t  e x p e n s e s  a n d  l o s t  e a r n i n g s  

a s  w e l l  a s  p a y m e n t s  f o r  d a m a g e  t o  t h e  v e h i c l e s  a n d  t h e i r  c o n t e n t s  w o u l d  b e  m a d e  

b y  t h e  i n s u r a n c e  c o m p a n y  o f  t h e  p e r s o n  i n v o l v e d .  F o r  e x a m p l e ,  i f  a  c h i l d  w a s  

i n j u r e d  w h i l e  d r i v i n g  i n  a  c a r  o w n e d  b y  a  f r i e n d ' s  p a r e n t s ,  t h e  c h i l d  s t i l l  

w o u l d  b e  c o v e r e d  b y  h i s  f a m i l y ' s  p o l i c y  a n d  n o t  t h a t  o f  t h e  c a r - o w n e r .  I f  a  

p e d e s t r i a n  c o v e r e d  b y  a n  a u t o  i n s u r a n c e  p o l i c y  w e r e  i n j u r e d ,  h e  w o u l d  b e  r e i m ­

b u r s e d  b y  h i s  i n s u r a n c e  c o m p a n y  a n d  n o t  b e  f o r c e d  t o  s e e k  e c o n o m i c  l o s s  d a m a g e s  

f r o m  t h e  c o m p a n y  o f  t h e  d r i v e r  o f  t h e  v e h i c l e  i n v o l v e d .

UMVARA p r o v i d e s  f o r  a  s y s t e m  o f  p a y m e n t s  w h i c h  w o u l d  c o m p e n s a t e  n e a r l y  a l l  

a u t o  a c c i d e n t  v i c t i m s  a g a i n s t  e c o n o m i c  l o s s .  F o r  e x a m p l e ,  i t  w o u l d  c r e a t e  a n  

a s s i g n e d  r i s k  p l a n  t o  m a k e  b a s i c  r e p a r a t i o n  i n s u r a n c e  a v a i l a b l e  t o  a l l  m o t o r i s t s  

a t  n o n d i s c r i m i n a t o r y  r a t e s .  I t  w o u l d  c r e a t e  a n  a s s i g n e d  c l a i m s  p l a n  f o r  p e r s o n -  

i n j u r e d  w ho h a v e  n o  i n s u r e r  o f  t h e i r  o w n .  T h i s  w o u l d  i n c l u d e  " h i t  a n d  r u n "  

p e d e s t r i a n  v i c t i m s  w i t h o u t  b a s i c  r e p a r a t i o n s  i n s u r a n c e .

NCCUSL m e m b e r s  d r a f t e d  t h e  a c t  t o  m a k e  a l l  a c c i d e n t  v i c t i m s  i n  a  s t a t e  

e l i g i b l e  f o r  b a s i c  r e p a r a t i o n  b e n e f i t s .  T h i s  i n c l u d e s  o u t - o f - s t a t e  d r i v e r s .  

UMVARA c o n v e r t s  t h e  p o l i c i e s  o f  a l l  a a t o  i n s u r e r s  t o  a  b a s i c  r e p a r a t i o n s  p o l i c y  

w h e n  o u t - o f - s t a t e  m o t o r i s t s  a r e  d r i v i n g  i n  a n  UMVARA s t a t e .  T h e  a c t  a l s o  s t i p u -

“ more -



l a t G S  t h a t  i f  U M V A R A -in s u re d  m o t o r i s t s  d r i v e  i n  a n o t h e r  s t a t e  t h e i r  b a s i c  a n d  

o p t i o n a l  r e p a r a t i o n s  b e n e f i t s  s t i l l  a p p l y .

T h e  p r o b l e m  o f  a  " n o  f a u l t "  s t a t e  d r i v e r  h a v i n g  a n  a c c i d e n t  i n  a  " f a u l t "  

s t a t e  w a s  t h e  p r i m e  r e a s o n  t h a t  t h e  c o m p u l s o r y  b a s i c  r e p a r a t i o n s  p a c k a g e  i n c l u d e s  

l i a b i l i t y  c o v e r a g e  f o r  $ 2 5 , 0 0 0  f o r  b o d i l y  i n j u r y  d a m a g e s  a n d  $ 1 0 , 0 0 0  f o r  p r o p e r t y  

d a m a g e  r e s u l t i n g  f r o m  a n  a c c i d e n t .

T h e  h u m a n  n e e d  f o r  u n l i m i t e d  b e n e f i t s  f o r  m e d i c a l  e x p e n s e s  a n d  a t  l e a s t  

m in im u m  w a g e  l o s s  b e n e f i t s  c h a r t e d  t h e  c o u r s e  f o l l o w e d  b y  NCCUSL i n  d r a f t i n g  

UMVARA. t o  h e l p  t h o s e  A m e r i c a n s  i n v o l v e d  i n  1 6  m i l l i o n  m o t o r  v e h i c l e  a c c i d e n t s  

e a c h  y e a r .  How t h e  p h i l o s o p h y  o f  UMVARA i s  r e f l e c t e d  i n  p r o v i s i o n s  d e v o t e d  

t o  r e h a b i l i t a t i o n  w i l l  b e  d i s c u s s e d  i n  t h e  n e x t  a r t i c l e  i n  t h i s  s e r i e s .
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ADVERSARY SYSTEM NEGLECTS REHABILITATION

B y  JOHN M. McCABE 

L e g i s l a t i v e  D i r e c t o r

N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  

o n  U n i f o r m  S t a t e  L a w s

A p r o f e s s o r  w h o  o n c e  p r a c t i c e d  l a w  i n  a  r u r a l  a r e a  e x p l a i n s  h o w  t h e  

p r e s e n t  a d v e r s a r y  s y s t e m  o f  a u t o  a c c i d e n t  r e p a r a t i o n s  w o r k s  a g a i n s t  t h e  

t h e  i n n o c e n t  v i c t i m :

" T h e  v i c t i m  i s  d e s p e r a t e  f o r  m o n e y .  T h e  v i c t i m ' s  l a w y e r  w a n t s  h i s  f e e .

T h e  i n s u r a n c e  c o m p a n y  w a n t s  t o  c l o s e  t h e  v i c t i m ' s  f i l e .  T h e  j u d g e  w a n t s  t o  

c l e a r  h i s  d o c k e t .  T h e  r e s u l t  i s  a  l u m p  sum  s e t t l e m e n t  w h i c h  c a n  r u i n  t h e  l i f e  

o f  t h e  i n n o c e n t  v i c t i m  o f  a n  a u t o  a c c i d e n t . "

T h a t ' s  w h y  t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  

(NCCUSL) d i s c o u r a g e s  l u m p  su m  s e t t l e m e n t s  i n  t h e  U n i f o r m  M o t o r  V e h i c l e  A c c i d e n t  

R e p a r a t i o n s  A c t  (UMVARA). UMVARA a l s o  c l e a r l y  s t a t e s  t h a t  a n  i n s u r e r  a g a i n s t  

a u t o  a c c i d e n t  i n j u r i e s :

" . . .  i s  r e s p o n s i b l e  f o r  t h e  c o s t  o f  a  p r o c e d u r e  o r  t r e a t m e n t  f o r  r e h a b i l i ­

t a t i o n  o r  a  c o u r s e  o f  r e h a b i l i t a t i v e  o c c u p a t i o n a l  t r a i n i n g  i f  t h e  p r o c e d u r e ,  

t r e a t m e n t ,  o r  t r a i n i n g  i s  r e a s o n a b l e  a n d  a p p r o p r i a t e  f o r  t h e  p a r t i c u l a r  c a s e ,  

i t s  c o s t  i s  r e a s o n a b l e  i n  r e l a t i o n  t o  i t s  p r o b a b l e  r e h a b i l i t a t i v e  e f f e c t s ,  a n d  

i t  i s  l i k e l y  t o  c o n t r i b u t e  s u b s t a n t i a l l y  t o  r e h a b i l i t a t i o n ,  e v e n  t h o u g h  i t  w i l l  

n o t  e n h a n c e  t h e  i n j u r e d  p e r s o n ' s  e a r n i n g  c a p a c i t y . "

UMVARA r e c o g n i z e s  t h a t  r e h a b i l i t a t i o n  s h o u l d  b e  t h e  f i r s t  g o a l  o f  a n y  

r e p a r a t i o n s  s y s t e m  f o r  a c c i d e n t a l  i n j u r y .  T h e  p r e s e n t  s y s t e m  o f  d e c i d i n g  a u t o  

a c c i d e n t  i n j u r y  r e p i r a t i o n s  o n  a  " f a u l t "  b a s i s  p l a c e s  a  l o w  p r i o r i t y  o n  r e h a b i l ­

i t a t i o n .  I n  f a c t ,  a n  o r t h o p e d i c  s u r g e o n  i s  q u o t e d  i n  a  D e p a r t m e n t  o f  T r a n s p o r t a t i o n

- more -
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s t u d y :

" I  d e s p a i r  t o  u n d e r t a k e  t h e  t r e a t m e n t  o f  a n y  p a t i e n c  w h o  h a s  l i t i g a t i o n ,  

p e n d i n g  —  t h e y  s i m p l y  d o  n o t  r e s p o n d  t o  t h e r a p y  a s  t h e y  s h o u l d  a n d  d o  n o t  

r e c o v e r  a s  q u i c k l y  n o r  a s  c o m p l e t e l y  a s  s i m i l a r  p a t i e n t s  w ho  d o  n o t  h a v e  s u c h  

l i t i g a t i o n  p e n d i n g . "

T h e  s u r g e o n  d i d  n o t  c o m m e n t  o n  h o w  t h e  a d v e r s a r y  s y s t e m  d i s c o u r a g e s  

r e h a b i l i t a t i o n  b y  e n c o u r a g i n g  e x a g g e r a t i o n  o f  i n j u r i e s  t o  o b t a i n  a  b e t t e r  

s e t t l e m e n t  o f  t h e  l a w  s u i t  w h i c h  s e e m s  i n e v i t a b l e  i n  s e r i o u s  c a s e s  u n d e r  

p r e s e n t  a u t o  i n s u r a n c e  p r a c t i c e s .

J o h n  H e n l e  w ho  p o i n t e d  o u t  t h a t  f a c t  i n  D O T 's  s t u d y  o f  t h e  R e h a b i l i t a t i o n  

o f  A u t o  A c c i d e n t  V i c t i m s  i n  1 9 7 0  a l s o  s a i d :

" N o t  o n l y  m u s t  f a u l t  a n d  d e g r e e  o f  d i s a b i l i t y  b e  a g r e e d  t o  b y  o p p o s i n g  

s i d e s ,  b u t  a  b a r g a i n  m u s t  b e  s t r u c k  a n d  d o l l a r  v a l u e  a s s i g n e d  t o  t h e  d a m a g e s .  

W h e r e  t h e  c l a i m a n t  h a s  r e t a i n e d  l e g a l  c o u n s e l ,  t h e  s e t t l e m e n t  m u s t  c o v e r  h i s  f e e s  

a n d  e x p e n s e s .  T h e  s i z e  o f  t h e  a t t o r n e y ' s  f e e  i s  d i r e c t l y  d e p e n d e n t  o n  t h e  s i z e  

o f  t h e  s e t t l e m e n t ,  t h u s  h e i g h t e n i n g  t h e  a d v e r s a r y  n a t u r e  o f  t h e  s e t t l e m e n t  

e n v i r o n m e n t .  T h u s , c o n s i d e r a b l e  t i m e ,  e n e r g y  a n d  e x p e n s e  m u s t  b e  d e v o t e d  t o  

c o n t r o v e r s y  j u s t  w h e n  r e h a b i l i t a t i o n  m e a s u r e s  m i g h t  m o s t  b e n e f i t  t h e  v i c t i m . "

T o  p r e v e n t  lu m p  su m  s e t t l e m e n t s  w h e n  t h e y  i m p e d e  r e h a b i l i t a t i o n ,  UMVARA 

p r o h i b i t s  l u m p  su m  s e t t l e m e n t s  o f  m o r e  t h a n  $ 2 , 5 0 0  w i t h o u t  c o u r t  a p p r o v a l .  T h e  

a c t  d i r e c t s  t h e  j u d g e  t o  m a k e  h i s  d e c i s i o n  s o l e l y  " i n  t h e  b e s t  i n t e r e s t  o f  t h e  

c l a i m a n t . "  D r a f t e r s  o f  t h e  a c t  s a i d  l u m p  sum  s e t t l e m e n t s  m i g h t  b e  j u s t i f i e d  i n  

s o m e  c a s e s ,  " f o r  e x a m p l e ,  b y  s h o w i n g  t h a t  i t  w o u l d  c o n t r i b u t e  t o  t h e  c l a i m a n t ' s  

r e h a b i l i t a t i o n ,  o r  t h a t  t h e  c l a i m a n t  p l a n s  t o  i n v e s t  t h e  p r o c e e d s  i n  a  p r o m i s i n g  

s m a l l  b u s i n e s s  t h a t  a l l o w s  h i m  t o  b e  s e l f - e m p l o y e d . "

- m o r e  -
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B u t  t h e  c o u r t s  a l s o  a r e  d i r e c t e d  t o  r e q u i r e  p r o t e c t i v e  s t e p s  b e  t a k e n  t o  

s a f e g u a r d  p r o c e e d s  o f  t h e  s e t t l e m e n t  a n d  t o  i n s u r e  t h a t  i t  i s  u s e d  f o r  t h e  p r o p e r  

p u r p o s e s .

I n  t h e  a r e a  o f  i n s t a l l m e n t  p a y m e n t s  o f  a  s e t t l e m e n t ,  UMVARA a l l o w s  t h e  

c o u r t s  t o  m o d i f y  t h e  a m o u n t s  t o  r e f l e c t  c h a n g i n g  c i r c u m s t a n c e s  s u c h  a s  " n e w l y -  

d i s c o v e r e d  e v i d e n c e  c o n c e r n i n g  t h e  c l a i m a n t ' s  p h y s i c a l  c o n d i t i o n ,  l o s s ,  o r  

r e h a b i l i t a t i o n . . . "

B u t  lu m p  su m  a n d  i n s t a l l m e n t  s e t t l e m e n t s  m a y  b e  s e t  a s i d e  i f  t h e  c o u r t  

f i n d s  a n  a g r e e m e n t  w a s  p r o c u r e d  b y  f r a u d ,  o r  i s  " u n c o n s c i o n a b l e "  —  a  t e r m  u s e d  

b y  NCCUSL t o  m e a n  u n f a i r ,  o r  u n j u s t .

T h e  f i n a l  a r t i c l e  i n  t h i s  s e r i e s  w i l l  d i s c u s s  h o w  s u c h  p r o v i s i o n s  w o u l d  

p r o v i d e  m a n y  t i m e s  t h e  v a l u e  o f  t h e  p r e s e n t  p r e m i u m  d o l l a r  i n  t e r m s  o f  v a l u e

r e c e i v e d .

- 0 -
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UMVARA OFFERS INCREASED VALUE FOR PREMIUM DOLLARS 

B y  JOHN M. McCABE 

L e g i s l a t i v e  D i r e c t o r  «

N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  

o n  U n i f o r m  S t a t e  L aw s

On t h e  b a s i s  o f  b e n e f i t s  r e c e i v e d  f o r  p r e m i u m  d o l l a r s  e x p a n d e d ,  t h e  

U n i f o r m  M o t o r  V e h i c l e  A c c i d e n t  R e p a r a t i o n s  A c t  (UMVARA) w o u l d  p r o v i d e  m a n y  

t i m e s  t h e  v a l u e  o f f e r e d  b y  t h e  p r e s e n t  " f a u l t "  ( t h i r d - p a r c y  a d v e r s a r y )  a p p r o a c h  

t o  a u t o  a c c i d e n t  r e p a r a t i o n s .

A t  i t s  b e s t ,  t h e  c u r r e n t  s y s t e m  p r o v i d e s  o n l y  a  p o s s i b i l i t y  o f  r e c o v e r y ,  

a n d  i n a d e q u a t e  r e c o v e r y  a t  t h a t .  R e c o v e r y  u n d e r  UMVARA w o u l d  b e  s w i f t  a p d  s u r e .  

P a y m e n t s  f o r  m e d i c a l  e x p e n s e ,  w a g e  l o s s  a n d  o u t - o f - p o c k e t  e x p e n s e s  w o u l d  b e  d u e  

e a c h  30  d a y s .  B e n e f i t s  w o u l d  b e  p a i d  b y  a n  i n s u r a n c e  c o m p a n y  s e l e c t e d  b y  t h e  

c l a i m a n t .  A l l  o f  t h e s e  f a c t o r s  w o u l d  b e  i m p o r t a n t  t o  t h e  h a l f - m i l l i o n  A m e r i c a n s  

w ho a r e  s e r i o u s l y  i n j u r e d  e a c h  y e a r  i n  a u t o  a c c i d e n t s .

I f  t h e  v i c t i m  r e c e i v e s  a n y  c o m p e n s a t i o n ,  h e  r e c e i v e s  i t  a l l  a t  o n c e  u n d e r  

t h e  " f a u l t 1 s y s t e m .  UMVARA b e n e f i t s  w o u l d  b e  p a y a b l e  f o r  a n  u n l i m i t e d  t i m e  a n d  

f o r  u n l i m i t e d  t o t a l  c o s t .  T h i s  c o u l d  b e  a  p r i c e l e s s  p r o v i s i o n  f o r  a  v i c t i m  a n d  

h i s  f a m i l y  whom t h e  p r e s e n t  a d v e r s a r y  s y s t e m  o f  a u t o  r e p a r a t i o n s  c o u l d  d r i v e  t o  

p o v o r t y .  T h e  p r e s e n t  s y s t e m  w a s  c r e a t e d  t o  l i m i t  t h e  l i a b i l i t y  o f  t h e  a l l e g e d  

w r o n g d o e r  a g a i n s t  t h e  c l a i m  o f  t h e  i n j u r e d .  UMVARA, b y  c o n t r a c t ,  p r o v i d e s  

s e c u r i t y  a n d  r e a l  a s s u r a n c e  t h a t  e c o n o m i c  l o s s e s  w i l l  b e  p a i d  f o r  a s  l o n g  a s  

n e c e s s a r y .

T h e  c u r r e n t  c o s t  o f  a u t o m o b i l e  i n s u r a n c e  r e s t s  l a r g e l y  u p o n  t h e  h i g h  c o s t  o f  

a d m i n i s t r a t i o n ,  a d j u s t m e n t ,  a n d  l i t i g a t i o n .  D i r e c t ,  f i r s t  p a r t y  b e n e f i t s  w i l l  

p r e d i c t a b l y  r e d u c e  t h e s e  c o s t s .  T h e  s a v i n g s  s h o u l d  b e  p a s s e d  o n  t o  t h e  m o t o r i n g  

p u b l i c .

-  m o r e  -
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Additionally, UMVARA provides that all available benefits be considered, in 

compensating the accident victim. For example, medicare payments would be 

deducted in the calculation of net loss. One who is entitled to meu.Lcare pay­

ments should then receive the benefit of some premium savings when he insures 

himself under UMVARA. But UMVARA does more than provide a deduction for pay­

ments received through medicare, workmen's compensation, or other governmenfally 

supported program. It provides that coverage may be sold excluding benefits paid 

from other insurers such as health insurers. Thus, the insurance consumer pan 

avoid, the. expense of carrying double coverage. There is no reason, for example, 

why medical coverage under UMVARA could not be provided under a group health plan, 

with attendant savings. Indeed, with benefits provided on a first party basis, 

there is no reason that the entire system of first party benefits cannot be 

offered on a group basis, with attendant and significant savings to the insurance 

consumer. UMVARA gives to insurers the opportunity to market the insurance 

product more effeciently and the result should be reflected in premium savings.

UMVARA woul<i also save tax dollars now required to process about 200,000 

auto accident law suits a year. Other dollars would be saved by state insurance 

regulators who must process complaints produced by the "fault" system. The State 

of New York Department of Insurance reports that it receives about four complaints 

against "fault" insurance policies for every complaint filed on "no-fauit" insur­

ance coverages such as health and accident, fire, theft, and life.

The insurance consumer should benefit in,premium savings from all of these 

factors. The consumer certainly will receive more of substance for his premium 

dollar spent. However, no one really knows if motor vehicle insurance premiums 

will be universally cut by UMVARA. There are a number of reasons for this.

General inflation is one factor. Inflation in the number of motor vehicle acci­

dents per year also is a factor. Costs in any system of reparations will continually 

increase if inflation is ot stemmed and if highway safety does not improve.
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The current motor vehicle accident picture also varies from state to state. 

For example, the more urban states have predominantly greater numbers of 

collisions between two or more vehicles. More rural states have greater numbers 

of single vehicle accidents. There is no liability payout in single vehicle 

accidents. Therefore, insurance premiums are generally less in the rural states. 

Under UMVARA, these single vehicle accident victims would be compensated. The 

total effect of increased payout may mean premium increases. Whether these would 

offset, in most cases, the gains because of better efficiency is simply not known.

The type of vehicle may make a difference in the development of a composite 

cost picture. Under the current system, motocycles are not rated the same as 

passenger cars or trucks or snowmobiles. All of these vehicles are rated accord­

ing to the liability payout with respect to the class of vehicle. Some classes 

of vehicles have very favorable payout pictures under the "fault" system. Motor­

cycles are an example. Motorcycles are involved in proportionately large numbers 

of serious accidents. The great majority of these accidents are single vehicle 

accidents for which there is no liability payout. Of the collisions that occur, 

the preponderance of fault is assessed against the other vehicles involved. 

Therefore, motorcycle liability policies are cheap. Of course, the great number 

of the injured receive nothing at all. First party coverage would turn the 

current system all around.

Trucks are an example of an exact opposite phenomenon. Trucks are exposed 

and have a high claims frequency. The claims frequency for trucks is roughly 

two and one-half to three times the claims frequency for private passenger cars. 

Trucks appear to pay a disproportionate amount of the cost of accidents in which 

they are involved. The insurance premiums for trucks reflect this fact. A first- 

party benefit system, it can be predicted, would ease the burden for the consumers 

of truck insurance. This would likely occur in spite of any reallocation of costs



to truck insurers because of the greater proportionate damage such vehicles 

contribute to any collision in which they are involved with lighter vehicles.

Thus, another class of vehicles would likely benefit from UMVARA in terms of 

immediate premium savings.

The current "fault" system is exceedingly complex. Precise effects of 

changing the system through UMVARA are not easily predicted in terms of costs.

Some general rules will prevail, however. If UMVARA raises costs in a given 

class of cases, it will occur because people who had gone uncompensated under 

the old system would receive compensation under UMVARA. If costs are reduced 

under UMVARA, it will be because undue burdens carried by a class of the motoring 

public under the "fault" system have been relieved. The "fault" system has 

resulted in such misallocations of the burden of cost with respect to motor 

vehicle accidents, that equitable reallocations of these costs may result in some 

dramatic changes ir the premium picture. The changes should result in a better 

balanced allocation of these costs, and greater justice to all insurance consumers.

While it was drafting UMVARA, the National Conference of Commissioners on 

Uniform State Laws asked three insurance associations to have their actuaries 

estimate UMVARA's impact on premiums. The positions of the associations on 

"no~fault" auto insurance were reflected in the estimates.

The American Insurance Association (AIA) which favors "no-fault" said 

premiums would be reduced 17 percent nationally. The American Mutual Insurance 

Alliance (AMIA) wh^ch favors a little "no-fault" but believes UMVARA goes "too 

far" predicted a savings of 7 percent nationally. The National Association of 

Independent Insurers (NAII), which opposes "no-fault" and supports the present 

system, said premium' would increase 12 percent nationally.

Estimates were also made for individual states with about the same results.

The American Insurance Association (AIA) would show a premium savings. The 

American Mutual Insurance Alliance (AMIA) would predict either less savings or
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slight increases in costs. The National Association of Independent Insurers 

(NAII) would predict more substantial increases. For example, in California 

the AIA would predict 18-20% decreases in average premium levels; the AMIA 

would predict 9-10% decreases in premium levels; and the NAII would predict 

6-8% increases in general premium levels. In Arizona, as another example, the 

AIA would predict 10-13% improvement in premium levels; the AMIA would predict 

from 3% improvement to 1% increases in average premium levels; and the NAII 

would predict 15-19% increases in premium levels. In Illinois, the AIA would 

predict 15-16% decreases in average premium levels, the AMIA would predict 5-6% 

decreases, and the NAII would predict 11-12% increases in average premium levels. 

A general pattern similar to each of these states prevails through the estimates 

of all the states.

The estimates at their best are based largely on guesswork. The best 

assessment of the value given for the value received by UMVARA must be made in 

terms of people. The people involved include all those who might be ruined by 

catastrophic loss if they become one of the half-million Americans seriously 

injured in traffic accidents each year in the United States. These victims would 

be served by insurance designed to help them get well and keep their families 

together, instead of an adversary system geared to prove the victim "caused" his 

own injuries and deserves no help.
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N O - F A U L T  IN SU RAN CE  D E V E L O P M E N T S  IN  P E R S P E C T IV E

b y  R o b e r t  E .  K e e to n *

B e f o r e  the  c u r r e n t  d e c a d e  e n d s ,  n o - fa u l t  a u t om o b i l e  

i n s u r a n c e  w i l l  h a v e  b e c om e  the p r im a r y  s o u r c e  of  c o m p e n s a t i o n  

f o r  t r a f f i c  v i c t i m s  in  the Un i t e d  S t a t e s .

I f  t h i s  p r e d i c t i o n  i s  in  a n y  s e n s e  r a s h  o r  r i s k y ,  i t  i s  no t  

b e c a u s e  o f  the f o r e c a s t  o f  a  m u c h  r e d u c e d  r o l e  f o r  f a u l t  and 

l i a b i l i t y  i n s u r a n c e  b u t  i n s t e a d  b e c a u s e  o f  the f o r e c a s t  t h a t  i.n 

1980 a u t o m o b i l e  i n s u r a n c e  w i l l  s t i l l  h a v e  a  g r e a t e r  r o l e  in c o m ­

p e n s a t i n g  t r a f f i c  v i c t im s  than m o r e  b r o a d l y  b a s e d  h e a l t h  c a r e  and  

a c c i d e n t  c om p en s a t io n  s y s t e m s .  T h a t  i s ,  i f  you  s t ep  b a c k  f r o m  

c u r r e n t  p r e o c c u p a t i o n  w i t h  s p e c i f i c s  o f  the c o n t r o v e r s y  o v e r  a u t o ­

m o b i l e  i n s u r a n c e  r e f o r m  and t r y  to u n d e r s t a n d  l o n g e r  r a n g e  t r e n d s  

th a t  a r e  a l r e a d y  e v i d e n t ,  you a r e  l i k e l y  to c o n c l u d e ,  I  b e l i e v e ,  

t h a t  n o - f a u l t  a u t om o b i l e  i n s u r a n c e  i s  d e f i n i t e l y  c om in g .  The 

q u e s t i o n s  t h a t  r e m a i n  in d o ub t  a r e  when  i t  w i l l  c o m e ,  in w h a t  f o rm ,  

and w h e t h e r  soon enough and in a f o rm  s u f f i c i e n t  to f o r e s t a l l  m o r e  

d r a s t i c  c h a n g e s .

T h i s  i s  no t  to d en y  th a t  r e f o r m  o f  h um an  i n s t i t u t i o n s  i s  

g e n e r a l l y  a r e l a t i v e l y  s l o w  p r o c e s s ,  e s p e c i a l l y  in  c o m p a r i s o n

* P r o f e s s o r  o f  L aw ,  b l a r v a r d  U n i v e r s i t y .  C o m m i s s i o n e r  f o r  the  
s t a t e  of  M a s s a c h u s e t t s .



w i t h  the  p a c e  o f  change  w e  h a v e  c om e  to e x p e c t  in  the f i e l d s  o f

s c i e n c e  a n d  t e c h n o lo g y .  The P r e s i d e n t  of  the A m e r i c a n  I n s u r a n c e

A s s o c i a t i o n ,  T .  L a w r e n c e  J o n e s ,  n o t e d  t h i s  c o m p a r i s o n  in h i s

r e m a r k s  a t  a s e m i n a r  in m id - J u n e ,  1972. He r e m in d e d  h i s

a u d i e n c e  t h a t  the  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  had  announced

i t s  s u p p o r t  o f  " c o m p l e t e  n o - f a u l t  r e f o r m "  in  O c t o b e r ,  1968. * B e tw een

th a t  t im e  an d  Jun e ,  1972, o n l y  f o u r  s t a t e s  (M a s s a c h u s e t t s ,  F l o r i d a ,

C o n n e c t i c u t  and  New J e r s e y )  e n a c t e d  w h a t  he c o n s i d e r e d  genu in e

n o - fa u l t  s t a t u t e s .  M e a n w h i l e ,  M r .  Jone s  o b s e r v e d ,  A m e r i c a n
2a s t r o n a u t e s  m a d e  f i v e  l a n d in g s  on the m oon .

Bu t  a l r e a d y  the  f i f t h  g enu in e  n o- fa u l t  s t a t u t e  h a s  b e en  e n a c t e d .  

The M i c h i g a n  l e g i s l a t u r e  a c t e d  on O c to b e r  6, 1972. And  i t  i s  a 

n e a r  c e r t a i n t y  th a t  s e v e r a l  m o r e  s t a t e s  w i l l  a c t  in 1973. An  i s s u e  

th a t  r e m a i n s  in doub t  i s  w h e t h e r  C o n g r e s s  a s  w e l l  w i l l  e n a c t  a n o ­

f a u l t  s t a t u t e  in 1973. And  the o u t c om e  o f  t h a t  i s s u e  dep end s  v e r y  

m u c h  on w h a t  s t a t e  l e g i s l a t u r e s  do e a r l y  in 1973.

M a s s a c h u s e t t s  w a s  the f i r s t  s t a t e  to e n a c t  a s t a t u t e  of  the 

type to w h i c h  the  t e r m  " n o - f a u l t "  h a s  c o m e  to be  a p p l i e d .  T ha t  

s t a t e  e n a c t e d  i t s  P e r s o n a l  I n j u r y  P r o t e c t i o n  A c t  in A u g u s t ,  1970,
3to t a k e  e f f e c t  J a n u a r y  1, 1973. O the r  s t a t e s  h a v e  s i n c e  ena c ted

s t a t u t e s  o f  t h i s  g e n e r a l  t ype :  F l o r i d a , ^  in 1971, to t a k e  e f f e c t
5 6in  1972, and  C o n n e c t i c u t  and  New  J e r s e y  in 1972, to t a k e  e f f e c t

in 1973. M i c h i g a n  h a s  j u s t  e n a c t e d  a p o t e n t i a l l y  m o r e  f a r - r e a c h i n g

" n o - f a u l t "  l a w ,  to b e c om e  e f f e c t i v e  l a t e  in  1973. ^

I
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O th e r  s t a t e s  h a v e  e n a c t e d  l a w s  th a t ,  though o f  a  very-

d i f f e r e n t  t ype ,  a r e  r e f e r r e d  to b y  s o m e  o b s e r v e r s  a s  " n o- fa u l t "

l a w s .  T h e s e  s t a t e s  a r e  D e l a w a r e ,  O re g o n ,  M in n e s o t a ,  South
8Dako ta ,  and  M a r y l a n d .

I l l i n o i s  e n a c t e d  a f o u r t h  t yp e  o f  s o - c a l l e d  " n o- fa u l t "  l e g i s -
9l a t i o n  in 1971, to t a k e  e f f e c t  in 1972. H ow e v e r ,  the I l l i n o i s  l aw

w a s  d e c l a r e d  u n c o n s t i t u t i o n a l .  ^  The d e c i s i o n  w a s  g r o u n d e d  on

the c o u r t ' s  i n t e r p r e t a t i o n  o f  p r o v i s i o n s  o f  the I l l i n o i s  c o n s t i t u t i o n

tha t  m i g h t  no t  c a r r y  o v e r  to the i n t e r p r e t a t i o n s  o f  o th e r  s t a t e

c o n s t i t u t i o n s  b y  o t h e r  s t a t e  c o u r t s  o f  l a s t  r e s o r t .  Both f o r  th a t

r e a s o n  and b e c a u s e  o f  d i s t i n c t i v e  f e a t u r e s  o f  the I l l i n o i s  s t a t u t e

th a t  m ad e  i t  m o r e  v u l n e r a b l e  than o t h e r s  t c  a t t a c k  on c o n s t i t u t i o n a l

g r o u n d s ,  i t  i s  no t  a  s a f e  i n f e r e n c e  tha t  o t h e r  s t a t e  c o u r t s  a r e

l i k e l y  to d e c l a r e  t h e i r  s p e c t i v c  s t a t u t e s  u n c o n s t i t u t i o n a l ,  though i t

doe s  s e e m  l i k e l y  th a t  c o n s t i t u t i o n a l  a t t a c k s  w i l l  be moun te d  in

s e v e r a l  o t h e r  s t a t e s .  In M a s s a c h u s e t t s ,  a m a s s i v e  c o n s t i t u t i o n a l
11a t t a c k  had a l r e a d y  f a i l e d  b e f o r e  the I l l i n o i s  d e c i s i o n .

Though e a c h  o f  the  s t a t u t e s  th u s  f a r  e n a c te d  i s  d i f f e r e n t  in 

s om e  d e t a i l s  f r o m  any  o t h e r ,  s o m e  p a t t e r n s  h a v e  e m e r g e d .  The 

C h a r t  a p p e a r i n g  w i t h  t h i s  a r t i c l e  p r e s e n t s  a b r i e f  c o m p a r i s o n  of 

s o m e  k e y  f e a t u r e s ,  d i s c l o s i n g  t h e s e  p a t t e r n s .
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L e v e l s  o f  N o - F a u l t  B e n e f i t s

The n o - f a u l t  b e n e f i t s  o f  a l l  the s e v e n  s t a t e  l a w s  e n a c t e d  

b e f o r e  1972 w e r e  r e l a t i v e l y  low  -- r a n g in g  f r o m  $2,000 to $10,000. 

F o u r  m o r e  s t a t u t e s  w e r e  e n a c t e d  in  1972. Two o f  t h e s e  -- in  

C o n n e c t i c u t  and  M a r y l a n d  -- p r o v i d e d  v e r y  low n o - f a u l t  b e n e f i t s .

The o th e r  two -- the New J e r s e y  and M i c h i g a n  l a w s  -- p r o v i d e  

f o r  c o v e r a g e  o f  m e d i c a l  e xp en se  w i t h  no "cap"-- th a t  i s ,  no o v e r a l l  

l i m i t .  The New J e r s e y  s t a t u t e  i s  l i k e  a l l  the p r e c e d i n g  e n a c tm e n t s  

h o w e v e r ,  in p r o v i d i n g  a low  " c a p "  on w a g e  l o s s  c o v e r a g e .  The 

M i c h i g a n  l a w ,  in  c o n t r a s t ,  p r o v i d e s  no t  o n l y  u n l im i t e d  c o v e r a g e  o f  

m e d i c a l  e xp en se  b u t  a l s o  s u b s t a n t i a l l y  h i g h e r  c o v e r a g e  f o r  w a g e  

l o s s  — - up to $36, 000 in  b e n e f i t s .

The p r o p o s e d  U n i f o rm  L aw  r e c o m m e n d e d  in  A u g u s t ,  1972, 

by  the  N a t io n a l  C o n f e r e n c e  of  C o m m i s s i o n e r s  on U n i f o rm  S ta te  L a w s  

w o u l d  pay w a g e  l o s s  a s  w e l l  a s  m e d i c a l  e xp en se  w i t h  no "cap" .  Both 

the M i c h i g a n  l a w  and the  U n i f o rm  L aw  p r o v id e  w h a t  h a v e  b e e n  c a l l e d  

" i n t e r n a l "  l i m i t s .  F o r  e x a m p l e ,  u n d e r  the  U n i f o rm  L aw  b e n e f i t s  f o r  

w a g e  l o s s  do no t  e x c e e d  $200 pe r  w e e k .  U nde r  the M i c h i g a n  l a w ,  t h e y  

do no t  e x c e e d  $1, 000 p e r  mon th .

C o e r c i o n  to Ob ta in  I n s u r a n c e

F o r  som e  d e c a d e s  now , e v e r y  s t a t e  o f  the U n i t e d  S t a t e s  

ha s  im p o s e d  s o m e  d e g r e e  o f  c o e r c i o n  on m o t o r i s t s  to o b t a in  i n s u r a n c e .



The m o s t  c om m on  f o r m  of c o e r c i v e  l e g i s l a t i o n  h a s  b e en  the 

"one f r e e  b i t e "  l a w .  The  t e r m  r e f e r s  to a c om m on  l aw  p r o p o s i t i o n  

t h a t  e v e r y  dog h a s  one f r e e  b i t e  and  s u g g e s t s  tha t  e v e r y  m o t o r i s t  

h a s  on . f r e e  a c c i d e n t .  N e i t h e r  d o g s  n o t  m o t o r i s t s  a r e  in  f a c t  

t r e a t e d  th a t  g e n e r o u s l y  b y  the  l a w .  But. i t  i s  the c a s e  t h a t  u n d e r  

t h e s e  s t a t u t e s ,  w h i c h  a r e  a l s o  c o m m o n l y  c a l l e d  f i n a n c i a l  r e s p o n s i ­

b i l i t y  l a w s ,  a  m o t o r i s t  i s  no t  r e q u i r e d  to h a v e  i n s u r a n c e  u n t i l  he 

h a s  r u n  a f o u l  o f  the  l a w  b y  h a v i n g  an  a c c i d e n t  and f a i l i n g  to d i s c h a r g e  

h i s  l e g a l  l i a b i l i t i e s  a r i s i n g  f r o m  i t  o r ,  u n d e r  m a n y  o f  the l a w s ,  b y  

b e in g  c o n v i c t e d  o f  a  s e r i o u s  m o v i n g  v i o l a t i o n .  The u n d e r l y i n g  

t h e o r y  i s  th a t  a l t h o u gh  the  l aw  m a y  a c t u a l l y  c om e  in to a p p l i c a t i o n  

a g a i n s t  r e l a t i v e l y  f ew  d r i v e r s ,  i t  w i l l  e n c o u r a g e  m a n y  m o r e  to 

o b t a in  i n s u r a n c e  e v e n  b e f o r e  t h e y  r u n  a f o u l  o f  the l a w ,  so  t h e y  w i l l  

no t  be in t r o u b l e  i f  t h e y  do .  T h i s  i s  a r e l a t i v e l y  m i l d  f o r m  o f  

c o e r c i o n ,  b u t  c o e r c i o n  n o n e t h e l e s s .

Some s t a t e s  h a v e  a dop ted  m o r e  f o r c e f u l  f o r m s  o f  c o e r c i o n  

to o b t a in  a u t o m o b i l e  i n s u r a n c e .  The  m o s t  c o e r c i v e  t yp e  o f  l a w  

m a k e s  i t  a c r im i n a l  o f f e n s e  f o r  a m o t o r i s t  to opera*-} o r  p e r m i t  

h i s  v e h i c l e  to be op e r a c e d  w i t h o u t  s p e c i f i e d  i n s u r a n c e  c o v e r a g e .

T h e s e  l a w s  a r e  c o m m o n l y  c a l l e d  c o m p u l s o r y  i n s u r a n c e  l a w s ,  

w h e t h e r  o r  no t  t h e y  a l s o  p r i v i d e  f o r  a  r e g i s t r a t i o n  s y s t e m  u n d e r  

w h i c h  i t  i s  im p o s s i b l e  to r e g i s t e r  a  v e h i c l e  w i t h o u t  p ro o f  of 

i n s u r a n c e  c o v e r a g e .  M a s s a c h u s e t t s  h a s  h a d  a c o m p u l s o r y  l i a b i l i t y
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i n s u r a n c e  l a w  s i n c e  1927, N e w Y o r k  s i n c e  1956, an d  N o r t h  

C a r o l i n a  s i n c e  1957. F l o r i d a  and  D e l a w a r e  j o i n e d  t h i s  g r o u p  

b y  s t a t u t e s  e n a c t e d  in  1971; C o n n e c t i c u t ,  M a r y l a n d ,  N ew  J e r s e y ,  

a n d  M i c h i g a n  b y  s t a t u t e s  e n a c t e d  in  1972. T h u s ,  t h e r e  a r e  now 

n in e  s t a t e s  w i t h  c o m p u l s o r y  l i a b i l i t y  i n s u r a n c e  l a w s .  In  s e v e n  o f  

t h e s e  s t a t e s  (M a s s a c h u s e t t s ,  F l o r i d a ,  D e l a w a r e ,  C o n n e c t i c u t ,  

M a r y l a n d ,  New J e r s e y ,  and  M i c h i g a n )  s om e  f o rm  o f  s o - c a l l e d  

n o - f a u l t  i n s u r a n c e  a l s o  i s  c o m p u l s o r y .

A s t a t u t e  e s t a b l i s h i n g  a m a n d a t o r y  c o v e r a g e ,  a s  t h a t  t e r m  

i’ j c o m m o n l y  u s e d ,  f a l l s  b e tw e en  c o m p u l s o r y  and "one f r e e  b i t e "  

l a w s  in  the d e g r e e  o f  c o e r c i o n  i t  im p o s e s .  A m a n d a t o r y  c o v e r a g e ,  

a s  u s e d  in t h i s  c o n t e x t ,  i s  one the i n s u r e r  m u s t  i n c l u d e  in  e v e r y  

a u t o m o b i l e  l i a b i l i t y  p o l i c y  i t  w r i t e s  in th e  s t a t e .  F o r  s o m e  y e a r s  

now ,  u n i n s u r e d  m o t o r i s t  c o v e r a g e  h a s  been  m a n d a t o r y  in m a n y  

s t a t e s .  N o- fa u l t  c o v e r a g e  i s  now m a n d a t o r y  in O re g o n .

T o r t  E x em p t i o n

A l t h o u gh  "no- f r .u l t "  i n s u r a n c e  i s  s o m e t im e s  u s e d  in a b r o a d  

s e n s e  to i n c l u d e  a n y  k i n d  o f  i n s u r a n c e  u n d e r  w h i c h  b e n e f i t s  a r e  

p a i d  w i t h o u t  r e g a r  j  '•o f a u l t ,  the t e r m  f i r s t  c am e  in to v o g u e  in  

r e l a t i o n  to p r o p o s a l s  f o r  a c om p e n s a t i o n  s y s t e m  fo un d ed  on a 

two- fo ld  p lan  o f  p a y in g  b a s i c  b e n e f i t s  f o r  ou t-o f-pocke t  l o s s  on a 

n o - fa u l t  b a s i s  and  c r e a t i n g  an e x em p t i o n  ( e i t h e r  t o t a l  o r  p a r t i a l )



f r o m  l i a b i l i t y  b a s e d  on f a u l t .  T h a t  i s ,  the  p la n  e l im i n a t e s  a t  

l e a s t  s o m e  o f  the t o r t  a c t i o n s  in  w h i c h  a w a r d s  a r e  m a d e  n o t  

o n l y  f o r  o u t-o f-pocke t  l o s s e s  b u t  a l s o  f o r  p a in  and  s u f f e r i n g .

The  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  in  O c t o b e r ,  1968, 

d e c l a r e d  i t s e l f  in f a v o r  o f  a " c o m p le t e  n o - f a u l t "  p l a n — th a t  i s ,  

a p l a n  a b o l i s h i n g  v e r t u a l l y  a l l  t o r t  a c t i o n s  and  r e l y i n g  a lm o s t  

e x c l u s i v e l y  on n o - f a u l t  i n s u r a n c e  a s  the s o u r c e  of c o m p e n s a t i o n  

f o r  t r a f f i c  v i c t i m s .

In  A u g u s t ,  1972, The N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  

on U n i f o rm  Sta te  L a w s  a p p ro v e d  a  p r o p o s e d  U n i f o rm  M o to r  V e h i c l e  

A c c i d e n t  R e p a r a t i o n s  A c t  (UMVARA) t h a t  w o u l d  p r o v i d e  l i f e t im e  

n o - f a u l t  b e n e f i t s  a n d  w o u l d  e l im i n a t e  t o r t  a c t i o n s  e x c e p t  i n  c a s e s  

o f  v e r y  s e v e r e  i n j u r y .  Thu s  t h i s  p r o p o s a l  w o u l d  n o t  go a s  f a r  

in  e l im i n a t i n g  t o r t  a c t i o n s  a s  a  " c o m p l e t e  n o - f a u l t "  p l a n ,  b u t  i t  

g o e s  f a r t h e r  in  t h a t  d i r e c t i o n  than  a n y  o f  the o t h e r  " p a r t i a l  n o - f a u l t "  

p l a n s .

A t  the t im e  o f  o u r  p r o p o s a l  o f  the B a s i c  P r o t e c t i o n  P l a n  in 

1965, P r o f e s s o r  O 'C onn e l l  and  I  r e c o m m e n d e d  a " p a r t i a l  n o - f a u l t "  

pAan th a t  w o u l d  h a v e  e l im i n a t e d  t o r t  a c t i o n s  e x c e p t  in c a s e s  o f  s e v e r e  

i n j u r y  . T hu s  o u r  d e f i n i t i o n  o f  the t h r e s h h o l d  o f  s e v e r i t y  p r e r e q u i s i t e  

to a t o r t  a c t i o n ,  though  a l l o w i n g  s o m ew h a t  m o r e  t o r t  a c t i o n s  t h a t  

U M V A R A ,  w o u l d  h a v e  e l im i n a t e d  t o r t  a c t i o n s  f o r  m in o r  and  m o d e r a t e  

i n j u r i e s .  P r o b a b l y  t h i s  i s  a l s o  t r u e  o f  the M i c h i g a n  b i l l  e n a c t e d  in
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O c to l  1972, to b e  e f f e c t i v e  l a t e  i n  1973. R a th e r  than  r e l y i n g  

on a t  . e d i c a l  t h r e s h h o l d  i t  r e q u i r e s ,  a s  a b a s i s  f o r  a t o r t  a c t i o n  

f o r  pa in  an d  s u f f e r i n g ,  t h a t  the i n j u r y  r e s u l t  in  d e a th  o r  t h a t  i t  

•produce s e r i o u s  im p a i r m e n t  o f  b o d y  f u n c t i o n  o r  p e rm a n e n t  s e r i o u s  

d i s f i g u r e m e n t .

M a n y  p r o p o s a l s  and  s e v e r a l  e n a c tm e n t s  h a v e  s c a l e d  down 

both the n o - f a u l t  b e n e f i t s  a n d  the e l im i n a t i o n  o f  t o r t  a c t i o n s .  Am ong  

the s t a t e s  s o m e t im e s  r e f e r r e d  to  a s  h a v i n g  adop ted  n o - fa u l t  l a w s ,  

th o se  t h a t  h a v e  a dop ted  a " s c a l e d - d ow n  n o - f a u l t "  p lan a r e  in the 

o r d e r  of e n a c tm e n t ,  M a s s a c h u s e t t s ,  F l o r i d a ,  C o n n e c t i c u t ,  and  

New J e r s e y .

None o f  the o t h e r  s t a t e s  s o m e t im e s  r e f e r r e d  to a s  h a v i n g  

en a c te d  " n o - fa u l t "  l e g i s l a t i o n  h a s  in f a c t  a " n o- f a u l t "  l aw  in  the 

s e n s e  o f  a l aw  fo unded  on the tw o- fo ld  p r i n c i p l e  o f  c o up l i n g  n o- f a u l t  

i n s u r a n c e  w i t h  a t  l e a s t  p a r t i a l  e l im i n a t i o n  o f  t o r t  a c t i o n s .  I n s t e a d ,  

th e y  s im p l y  add  n o- fa u l t  i n s u r a n c e  on top o f  the o ld  s y s t e m ,  l e a v i n g  

c l a im a n t s  f r e e ,  a s  b e f o r e ,  to c l a im  in  e v e r y  c a s e  f o r  pa in and  

s u f f e r i n g  a s  w e l l  a s  o u t-o f-pocke t  l o s s .  Two o f  the s t a t e s  e n a c t i n g  

l a w s  of  t h a t  t ype  h a v e  m ad e  the n o - fa u l t  c o v e r a g e  c o m p u l s o r y .  T h o se  

s t a t e s  a r e  D e l a w a r e  and M a r y l a n d .  T h r e e  o t h e r s  h a v e  m a d e  the 

no- fa u l t  c o v e r a g e  n o n c o m p i u s o r y .  T h e y  a r e  O regon ,  M in n e s o t a ,  and 

South D ako ta .
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I  t u r n  now  to e x p r e s s i n g  s om e  p e r s o n a l  j u d g m e n t s .  In  m y  

v i e w ,  the k e y  to e f f e c t i v e  r e f o r m  i s  tw o f o l d .  F i r s t ,  the l a w  m u s t  

e s t a b l i s h  a s y s t e m  o f  a u t o m o b i l e  i n s u r a n c e  u n d e r  w h i c h  you  b u y  

s e l f - p r o t e c t i o n  on a  n o - f a u l t  b a s i s  i n s t e a d  o f  j u s t  b u y i n g  " l i a b i l i t y "  

i n s u r a n c e  to p a y  s o m e b o d y  e l s e  you  i n j u r e .  S e cond ,  the l aw  m u s t  

a b o l i s h  " l i a b i l i t y "  c l a i m s  a l t o g e t h e r  u n l e s s  i n j u r i e s  a r e  s e r i o u s .

U n d e r  a  s y s t e m  w i t h  t h i s  k e y ,  tw o fo ld  f e a t u r e ,  you  w o u l d  be 

p a i d  f o r  y o u r  m e d i c a l  e x p e n s e s  and  w a g e  l o s s e s  u n d e r  the n o- fa u l t  

s e l f - p r o t e c t i o n  i n s u r a n c e .  And  you  c o u l d  bu y  a s  m u c h  s e l f  p r o t e c t i o n  

a s  you  w i s h ,  i n s t e a d  of b e in g  a t  the m e r c y  of the o t h e r  f e l l o w ' s  low 

p o l i c y  l im i t ,  a s  you  a r e  u n d e r  " l i a b i l i t y "  i n s u r a n c e .

The  s o - c a l l e d  n o- fa u l t  l a w s  t h a t  h a v e  o n l y  one and  no t  bo th  

o f  the two k e y  p r o v i s i o n s  a r e  b a d  m o d e l s  to f o l l o w .  L a w s  l i k e  tho se  

in M a r y l a n d ,  D e l a w a r e ,  O regon ,  M in n e s o t a  a.nd South D ako ta  w i l l  

p r o b a b l y  m a k e  m a t t e r s  w o r s e  r a t h e r  than  b e t t e r .

The  l a w s  in th o s e  f i v e  s t a t e s  a r e  b e in g  c a l l e d  n o- fa u l t  l a w s  by 

p eop le  who a r e  b a s i c a l l y  oppo sed  to a r e a l  n o - f a u l t  s y s t e m  and  hope 

to h e ad  i t  o f f  b y  c o m p r o m i s e .  T h o se  l a w s  a r e  c o r r u p t i o n s  o f  the 

n o- fa u l t  p r i n c i p l e .  T h e y  w i l l  j u s t  a d d  m o r e  i n s u r a n c e  c o s t s  to the 

b u r d e n  the p u b l i c  i s  a l r e a d y  b e a r i n g .  And  t h e y  w i l l  no t  c o r r e c t  the 

i n j u s t i c e  of  o v e r c o m p e n s a t i n g  fo r  m in o r  i n j u r i e s  w h i l e  u n d e r c om pen-  

s a t i n g  f o r  s e r i o u s  i n j u r i e s .

Criteria of Effective Reform



A r e a l  n o - fa u l t  s y s t e m  g i v e s  b e t t e r  p r o t e c t i o n  a t  l o w e r  

c o s t .  You r  m e d i c a l  e x p e n s e s  and  w a g e  l o s s e s  a r e  p a i d  p r o m p t l y  

u n d e r  y o u r  own s e l f - p r o t e c t i o n  c o v e r a g e .  And  y o u r  i n s u r a n c e  

c o s t s  you l e s s  b e c a u s e  a r e a l  n o- fa u l t  s y s t e m  r e d u c e s  the o v e r ­

h e ad  and c u t s  o u t  w a s t e f u l  o v e r p a y m e n t  o f  t r i v i a l  and  t r um p ed- up  

c l a im s  a g a i n s t  you .

U n d e r  the p r e s e n t  s y s t e m  y o u r  i n s u r a n c e  c om p an y  u s u a l l y  

s e t t l e s  s m a l l  c l a im s  m a d e  a g a i n s t  you  j u s t  to g e t  r i d  o f  t h em .

And  a s  a r e s u l t  you pay  h i g h e r  " l i a b i l i t y "  i n s u r a n c e  p r e m i u m s .

You r  c om p an y  doe s  t h i s  b e c a u s e  u n d e r  the " l i a b i l i t y "  s y s t e m  a 

c l a i m  of pa in  and  s u f f e r i n g  h a s  a s u b s t a n t i a l  am o un t  o f  n u i s a n c e  

v a l u e ,  on top of an y  v a l u e  i t  m a y  h a ve  on the m e r i t s .  The r e a s o n  

i s  t h a t  i t  w o u l d  c o s t  the i n s u r a n c e  c om p an y  m o r e  than a t h o u sand  

d o l l a r s  to f i g h t  the c a s e  t h ro u gh  an a p p e a l .  In p r a c t i c e ,  the 

i n s u r a n c e  c om p an i e s  f ind  i t  l e s s  e x p e n s i v e  to pay  than to f i g h t .

And when the c l a im a n t ' s  ou t-o f-pocke t  l o s s  i s  l e s s  than $100 

and he ha s  an a t t o r n e y ,  on the a v e r a g e  the c o m p a n i e t  pay  m o r e  

than s e v e n  t im e s  the ou t-o f-pocke t  l o s s e s  to s e t t l e .  In  c o n t r a s t ,  

the i n s u r a n c e  c om p a n i e s  f i n d  i t  w o r t h w h i l e  to f i g h t  in c a s e s  of 

s e r i o u s  i n j u r i e s ,  and a c l a im a n t  who h a s  o u t-o f-pocke t  l o s s e s  o f  

$2500 or m o r e  h a s  to be l u c k y  j u s t  to g e t  h i s  o u t-o f-pocke t  l o s s  pa id .
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C o s t s  o f  i n s u r a n c e  u n d e r  a g enu in e  n o- fa u l t  s y s t em -- o n e  

c o up l i n g  n o- f a u l t  i n s u r a n c e  w i t h  p a r t i a l  e l im i n a t i o n  o f  t o r t  a c t i o n s- -  

ha ve  p r o v e d  to b e  f a r  l o w e r  than  P r o f e s s o r  O 'C onne l  a n d  I  im a g i n e d  

when  w e  o f f e r e d  the  B a s i c  P r o t e c t i o n  P l a n  o f  1965. O f  c o u r s e  

t h e r e  c o n t in u e  to be w i d e  v a r i a t i o n s  in c o s t  e s t im a t e s ,  e v e n  a f t e r  

the s u r p r i s i n g l y  f a v o r a b l e  e x p e r i e n c e  in M a s s a c h u s e t t s  h a s  d e v e l o p e d .  

Bu t  the zone o f  the r a n g e  i s  now r a t h e r  c l e a r .  F o r  e x a m p l e ,  the 

e s t im a t e s  s u b m i t t e d  to the S p e c i a l  C om m i t t e e  on U M VARA  f r o m  

the t h r e e  m a j o r  s e g m e n t s  o f  the i n d u s t r y ,  who  d i s a g r e e  s h a r p l y  

a bou t  the  d e s i r a b i l i t y  o f  n o- fa u l t  i n s u r a n c e ,  r a n g e d  o n l y  f r o m  

m o d e s t  s a v i n g s  to m o d e s t  i n c r e a s e s  in c o m p a r i s o n  w i t h  c o s t s  o f  

the e x i s t i n g  s y s t e m ,  on a v e r a g e ,  f o r  p o l i c y h o l d e r s  c a r r y i n g  l i a b i l i t y  

i n s u r a n c e  c o v e r a g e  o f  $25, 000 p e r  p e r so n  and  $50, 00C p e r  a c c i d e n t .  

An a p p r o p r i a t e  w a y ,  then ,  o f  pu t t ing  one q u e s t i o n  o f  c h o i c e  now 

b e f o r e  us  i s  t h i s :  You can  h a v e  e i t h e r  o f  two f o r m s  o f  i n s u r a n c e  

f o r  a p p v o x im a t c l y  the  s am e  p r i c e .  The f i r s t  g i v e s  you a r i g h t  

to r e c o v e r  f o r  bo th  e c o n om i c  l o s s e s  and  p a in  and s u f f e r i n g  i f  you  

h a v e  a v a l i d  c l a i m  b a s e d  on f a u l t ,  bu t  no r i g h t  to r e c o v e r  e i t h e r  

k i n d  o f  d am a g e s  in  o t h e r  c a s e s  and no a s s u r a n c e  o f  the  f i n a n c i a l  

r e s p o n s i b i l i t y  o f  the  n e g l i g e n t  p a r t y  abo ve  $25,000. The  s e co n d  

g i v e s  you a g u a r a n t e e d  l i f e - t im e  c o v e r a g e  f o r  e c o n om i c  l o s s e s  

r e g a r d l e s s  of  f a u l t  b u t  no ch an c e  o f  r e c o v e r i n g  d a m a g e s  f o r  pa in  

and  s u f f e r i n g  u n l e s s  you  s u s t a i n  a v e r y  s e v e r e  i n j u r y .  W h ich  w o u l d  

you take?
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M y  p r e f e r e n c e  i s  f o r  l i f e t im e  c o v e r a g e  f o r  e c o n o m i c  l o s s .  

T h u s ,  I  r e c o m m e n d  e n a c tm e n t  o f  the U n i f o rm  M o t o r  V e h i c l e  

A c c i d e n t  R e p a r a t i o n s  A c t .  I  w o u l d  choo s e  to c o n t i n u e  to p a y  a bo u t  

the  s a m e  i n s u r a n c e  c o s t s  a s  now and r e c e i v e  t h i s  g r e a t l y  im p r o v e d  

p r o t e c t i o n ,  l a t h e r  than  e n a c t i n g  a  " s c a l e d - d ow n  n o - f a u l t "  l a w  

th a t  w o u l d  r e d u c e  i n s u r a n c e  c o s t s .  A nd  f o r  e v e n  s t r o n g e r  r e a s o n s ,

I  w o u l d  c h o o s e  the  U n i f o rm  A c t  o v e r  c o n t in u in g  to pay  a s  m u c h  o r  

m o r e  fo r  the  poo r  i n s u r a n c e  p r o t e c t i o n  w e  r e c e i v e  u n d e r  the p r e s e n t  

s y s t e m .
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T he C onference m eets annually  to con­
s id e r  d rafts  o f proposed uniform le g is la ­
tion. P ro p o sa ls  tha t u n i f o r m  a c t s  be 
drafted , received  from many so u rc e s , are 
referred  to a Com m ittee on Scope and Pro­
gram which m akes an in v estig a tio n , '.ome- 
tim es h ea rs  in te re sted  p a r tie s , and reports 
to  the C onference w hether the su b jec t is  
one on which it is d e s ira b le  and fe as ib le  
to  d raft a uniform law.

If the C onference d ec id es  to take up 
a  su b jec t, a sp ec ia l com m ittee o f  s ta te  
com m issioners is appointed to prepare a 
draft o f an ac t. F requently , the d ra ft con­
sid ered  by the com m ittee is  prepared by 
a com m issioner, but for some of the longer 
and more com plicated  a c ts  it h as  been c u s­
tomary to sec u re  the help o f an expert 
d raftsm an. T en ta tiv e  d ra fts  are no t su b ­
m itted to  the C onference until they have 
rece iv ed  ex ten s iv e  com m ittee co n sid e ra ­
tion.

A draft ac t subm itted  to the whole Con­
ference must be d iscu ssed  and considered  
sec tio n  by sec tio n  by at le a s t  two annual 
m eetings before the C onference may de­
c id e  by a  vote o f s ta te s  w hether to promul­
g a te  t h e  d r a f t  a s  a Uniform A ct. Each 
s ta te  is  en titled  to one vo te, and an ac t 
is not prom ulgated until a m ajority o f the 
s ta te s  rep resen ted  at an annual m eeting 
and at le a s t  tw enty ju risd ic tio n s  have ap­
proved the draft. In add ition , each  Uniform 
Act is subm itted  for approval to the House 
o f D e leg ates o f  the American Bar A sso ­
c ia tio n . But long before th is  final action 
o f  the Am erican B ar A sso c ia tio n , the 
d rafting  com m ittees o f  the C om m issioners 
have e s ta b lish e d  lia iso n  with the Ameri­
can Bar A ssocia tion  through the appropri­
a te  com m ittees and se c tio n s  o f that or­
g an iza tio n . In a real se n se  the Commis­
s io n e rs  on Uniform S tale Law s are  not 
only the expert draftsm en o f the s ta te  
governm ents but a lso  o f the Am erican Bar 
A sso cia tio n .

PROCEDURES NON-PARTISAN O R G A N I Z A T I O N  
F O R  L A W  B E T T E R M E N T

T he o rgan izational and operational plan 
of the C onference m akes its  non-partisan  
nature se lf-ev id en t While the s ta te  com­
m issioners are ob ligated  to endeavor to 
obtain  p a ssa g e  o f uniform a c ts , they have 
no sp ec ia l in te re s t to rep resen t.

The C om m issioners a lso  work for bet­
term ent o f s ta te  law in o ther w ays. The 
C onference som etim es d ra fts  model a c ts  
on su b jec ts  which do not d irec tly  affec t 
re la tio n sh ip  among the s ta te s ,  but which 
involve problem s common to many if  not 
a ll of the s ta te s .  In cooperation  with the 
Council o f S late G overnm ents, the C onfer­
en ce  som etim es u se s  its  expert d rafting  
a b il i tie s  to draft model leg is la tio n  for th is  
agency o f  s ta te  governm ents. Sometim es 
it d rafts model leg is la tio n  on su b je c ts  
w here s ta te  leg is la tio n  could help  im ple­
m ent in ternational tre a tie s  o f the United 
S ta te s  or where world uniform ity would be 
d es irab le .

PUBLICATIONS

T he text o f  each  approved uniform and 
model a c t, with notes and com m ents, is 
pub lished  in pam phlet form by the C on­
ference.

In addition, it p u b lish es  annually  a 
Handbook of tin; N ational C onference of 
C om m issioners on Uniform S ta le  L aw s, 
which co n ta in s  the  p roceed ings o f the an­
nual conference and b a s ic  s ta t is t ic a l  d ata  
about the various uniform and model a c ts  
prom ulgated by the C om m issioners, in­
clud ing  a list of the a c ts  adopted and the 
s ta le s  which have adopted them.

C opies of the a c ts  and the Handbook 
ore av a ilab le  at a nominal charge from:

The National Conference of 
Commissioners on Uniform State Laws 

1155 East 50th Street 

Chicago, Y'^ois 60637

T h e  N a t i o n a l  C o n f e r e n c e

o f  COMMISSIONERS o n  

UNIFORM STATE LAWS

•e *



P U R P O S E  -  The National Conference of Commissioners on Uniform State Laws is the
national organization o f the state commissioners appointed by the Governor o f each slate, 
the District o f Columbia, and Puerto Rico to promote uniformity in state law on a ll sub­
jects where uniformity is desirable and practicable. Through the Conference, the Com- 
missioners participate in drafting specific acts, and from the Conference the Commis­
sioners on Uniform State Laws of each slate obtain help in their endeavor to secure the 
enactment by ordinary legislative procedures of identical acts in each state so that uni­
formity can be achieved.

OR G A N I Z A T I O N

The N ational C onference is com posed of 
C om m issioners on Uniform S late Law s from 
each s ta le ,  u su a lly  th ree in number. In 
add ition , the p rincipa l o fficer o f  the s la te  
agency , su ch  a s  a le g is la tiv e  re ference 
bureau, charged with resp o n sib ility  o f 
drafting  leg is la tio n  for the leg is la tu re  and 
execu tive  is  an a s s o c ia te  member o f the 
C onference. T he governors of the s ta te s  
have appoin ted  law yers, judges, and law 
school p ro fesso rs  a s  com m issioners. While 
the usual term is three y ea rs , it is com­
mon p ra c tice  for governors to reappoin t, 
without regard to th e ir po litica l a ffilia tio n , 
com m issioners who have ac tive ly  p a r tic i­
pated in the work o f the C onference. If a 
C om m issioner h as  served  by o ffic ia l ap­
pointment for tw enty or more y ea rs  he may 
becom e a life  member. All C om m issioners 
are members o f the liar.

HISTORY

The C onference, one of the o ld e s t of s ta te  
o rgan iza tions desig n ed  to encourage in ter­
s ta te  cooperation , w as organized in 1H02 
to promote uniform ity by voluntary ac tion  
o f each  s la te  governm ent. Since its  organ­
ization , the C onference bus drafted over

two hundred uniform law s on num erous 
su b je c ts  and in v a r i o u s  fields o f law, 
many o f which have been widely enacted .

The first ac t d rafted  and approved be­
fore the turn o f the cen tu ry , the Uniform 
N egotiab le Instrum ents Law, concerned  
ch eck s and other nego tiab le  instrum ents 
and w as adopted in all ju risd ic tio n s . The 
la te s t  major com m ercial ac t prom ulgated, 
the Uniform Com mercial Code, is probably 
the g re a te s t s in g le  achievem ent o f the 
C onference s in c e  it co n so lid a te s  and mod­
e rn iz e s  a number o f e a rlie r uniform a c ts  
and s im p lifie s  and exped ites in te rs ta te  
commerce generally  w ithout (lie in terven­
tion o f any federal ac t.

With the developm ent o f rapid transpor­
tation and com m unication the s ta te s  have 
become increasing ly  interdependent so ­
c ia lly  and econom ically  so  that a sing le  
tran sac tio n  may c ro ss  many s ta te  lines 
and involve c it iz e n s  in many s ta te s .  A 
confusion of law s among the several s ta te s  
may present in som e fields a deterrent to 
the free* flow o f goods, cred it, s e rv ic e s , 
and p erso n s betw een the s ta le s ; restrain  
full econom ic and so c ia l developm ent; and 
generate  p re ssu res  for federal in tervention 
to c o m p e l  uniform ity. The C onference 
se e k s  to a lle v ia te  th ese  problem s.

While the work o f the C onference h as

grown over the y e a rs , its  s ta f f  in its  office 
in the American Bar C enter in C hicago  is 
sm all. T he primary b a s is  of i ts  e ffec tiv e ­
n ess  has been the ac tiv e  and ded ica ted  
partic ipa tion  o f the s ta te  com m issioners. 
The C onference is a working o rg an iza­
tion. C om m issioners them selves draft many 
a c ts ; they d is c u s s ,  co n sid er, and amend 
d ra fts  o f o thers; they dec ide w hether to 
recommend an a c t  a s  a Uniform Act and 
once it has been promulgated by the Con­
ference, they endeavor to procure the en­
actm ent o f  a U n i f o r m  A c t  in th e ir  own 
s la te  le g is la tu re s .

FINANCIAL S U P P O R T

The C onference ac tua lly  is a s ta te  organ­
ization . The m ajor part o f i ts  financia l 
support com es from s ta te  app ropria tions. 
T he ex p en ses  are apportioned among the 
s ta te s  upon the b a s is  o f th e ir re la tiv e  s iz e  
and financial a b il i tie s . No s la te  appropri­
a te s  more than $10,001) for the support of 
the C onference. Individual C om m issioners 
rece ive  no sa la ry  or com pensation  and in 
many c a s e s  they pay th e ir own ex p en ses  
to a ttend  the annual conference. T he Amer­
ican Bar A ssocia tion  a lso  m akes a yearly  
contribu tion  to  the conduct o f  C onference 
b u s in e ss . Where a proposed uniform act 
requ ires ex ten s iv e  re search , expert d ra fts ­
men working on a su s ta in ed  b a s is , and 
numerous m eetings of ad v iso rs , tin* Con­
ference h as  sought financial help from 
foundations and other public sp ir ited  per­
sons end groups. B ecause the C onference 
is com posed o f C om m issioners d esig n ated  
by the s ta te s ,  p repares uniform a c ts  for 
s ta te s  and is supported  by s ta le s ,  the  In­
ternal R evenue Service has recogn ized  it 
a s  qualified  to rece iv e  tax d ed u c tib le  con­
tribu tions under the federal law as co n tri­
butions to s ta te  government or o rg an iza­
tions o f s ta te  government for public  purposes.
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T he C om m ittee w hich acted  fo r  th e  N a tio n a l C onference o f Com­
m issioners on U n ifo rm  S ta te  L aw s in  p re p a r in g  the  U n ifo rm  
M otor V ehicle A ccident R ep a ra tio n s  A ct w as as fo llo w s:

Lindsey Cowen, Case Western Reserve U niversity School of Law, Cleveland, 
Ohio 44106, Chairman 
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Paul, Minnesota 55105 
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38103
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Eugene A. Burdick, P. O. Box 757, Williston, North Dakota 58801, Pres­

ident of the Conference, Ex-officio 
Harold H. Read, Jil, 1 Constitution Plazn, Hartford, Connecticut 06103, 

Chairman of Executive Committee

Robert L. Bombaugii, 135 South LnSalle Street, Chicago, Illinois 60603, 
Project Manager.

William Cohen, Stanford University Law School, Stanford, California 
1)4305, Reporter-Draf tsman.

Roger C. Henderson, University of Nebraska Law School, Lincoln, Nebraska 
68508, Reporter-Draftsman.

Richard S. L. Roddis, University of Washington Law School, Condon Hall, 
Seuttlc, Washington 98195, Consultant.

C opies of nil U n ifo rm  and Model A cts and  o th er p rin ted  m a tte r  
issued by the C onference m ay be ob ta ined  from

N A T IO N A L  C O N F E R E N C E  O F C O M M ISSIO N E R S ON 
U N IFO R M  S T A T E  LAW S 

1155 E a s t  S ix tie th  S tree t, Chicago, Illino is G0637
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PREFATORY NOTE

U N IF O R M  M OTOR V E H IC L E  A C C ID E N T  
R E P A R A T IO N S  ACT

P U R P O S E

T he A ct c rea te s  a  com plete system  of re p a ra tio n s  fo r  in ju rie s  
an d  loss a r is in g  fro m  m oto r vehicle accidents. To a la rg e  ex ten t, 
th o u g h  n o t com pletely, econom ic losses fro m  vehicle acciden ts  
w ould be com pensa ted  w ith o u t re g a rd  to  fa u lt  th ro u g h  first p a r ty  
in su ran ce  coverages an d  to r t  liab ility  fo r  those losses would be 
abolished.

B A SIC  R E P A R A T IO N  B E N E F IT S

B asic rep a ra tio n  benefits a re  th e  m inim um  benefits w hich, 
w ith  few  excep tions, a re  p rov ided  w ith o u t reg a rd  to  fa u lt fo r  
all persons in ju re d  and  the  d ependen t su rv iv o rs  of persons killed 
in m otor vehicle acciden ts. T hey  a r e :

1. p ay m en t o f all reasonab le  m edical and  reh ab ilita tiv e  ex­
penses w ith o u t lim it;

2. re im b u rsem en t up  to  an  ag g reg a te  of 8200 p e r week
a. fo r  lo st e a rn in g s  fro m  w ork  the in ju red  person  w ould 

have p erfo rm ed  b u t fo r  th e  in ju ry . In com puting  th e  am ount 
o f w ork loss benefits payable, e a rn in g s  received fro m  su b s ti­
tu te  em ploym ent an d  benefits received from  social secu rity , 
w o rk m en ’s com pensation , and  s ta te -req u ired  nonoccupational 
d isab ility  in su ran c e  would be su b trac te d  as would an  am o u n t 
no t to  exceed 15% fo r  ac tu a l incom e tax  sav ings, and

b. re im b u rse m en t fo r th e  reasonab le  expense of rep lace­
m en t serv ices w hich the  in ju red  person would have p erfo rm ed  
fo r  h im se lf o r  h is fam ily  b u t fo r  the  in ju ry . F o r the firs t week 
a f te r  in ju ry , such expenses a re  excluded from  benefits;
3. in th e  case of d ea th , p ay m en t up to  8200 p e r  week to  those 

su rv iv o rs  w ho w ould be en titled  to  recovery  u n d er the  S ta te ’s 
w ro n g fu l d ea th  law s fo r  the  econom ic su p p o rt and value o f neces­
sa ry  rep lacem en t serv ices w hich th ey  would have received from  
th e  deceden t b u t fo r  th e  in ju ry  cau sin g  dea th , su b jec t to  su b ­
tra c tio n s  and  exclusions s im ila r  to  those m entioned above; an d

4. in th e  case of dea th , p ay m en t of fu n e ra l or b u ria l expenses 
no t to  exceed 8500.

Losses to  be re im b u rsed  by basic re p a ra tio n  benefits a re  not



lim ited  e ith e r a s  to ag g re g a te  am o u n t o r  as  to  tim e period  over 
w hich incu rred .

O PT IO N A L  D E D U C T IO N S  A N D  E X C L U S IO N S  
FRO M  E A S IC  R E P A R A T IO N  B E N E F IT S

In su re rs  a re  req u ired  to  offer, w ith  a p p ro p ria te  p rem ium  re ­
ductions, ce rta in  specified optional deductions and  exclusions 
fro m  basic re p a ra tio n  benefits applicab le only ag a in s t benefits 
o therw ise  payable to  th e  nam ed in su red  an d  m em bers o f his 
fam ily  un it. These in c lu d e :

1. flat deductib les of $100, $300, and  $500 fro m  th e  to ta l of 
all benefits payable on accoun t of an y  one acc id en t;

2. a  flat deductible o f $1,000 p e r acciden t fro m  all benefits pay­
able on accoun t o f in ju ry  to  an  o p e ra to r o r p assen g e r on a  m otor­
cycle ;

3. an  exclusion of ten  p ercen t o f the  benefits w hich would 
o therw ise  be payable fo r  w ork  loss and  su rv iv o r’s lo ss ; and

4. an  exclusion of all rep lacem en t serv ices loss.
In  addition , in su re rs  m ay, b u t need not, offer an  op tional con­

tin g e n t exclusion of benefits ac tua lly  received from  o th e r spec­
ified sources o f benefits.

D E N IA L  OR R E S T R IC T IO N  
O F B E N E F IT S  TO C E R T A IN  P E R S O N S

T hese persons who w ould o therw ise  bo en titled  to  basic re p a ra ­
tions benefits a re  excluded fro m  o r re s tr ic ted  in the  recovery  of 
benefits.

1. A person who in ten tio n a lly  causes o r a tte m p ts  to  cause in ­
ju ry  o r dea th  to  h im self o r  an o th e r is disqualified from  all ben­
efits fo r in ju ry  o r d ea th  a r is in g  from  h is  ac ts. In  the  even t of 
d ea th  o f a  person who in ten tio n a lly  in ju re s  h im self, h is su rv iv o rs  
a re  disqualified.

2. An in ten tional co n v e rte r  of a m otor vehicle and , in the 
ev en t of h is death , h is  su rv iv o rs , a re  excluded from  all benefits 
fo r  losses a r is in g  from  use o f the  converted  vehicle excep t under 
an  in su rance  policy u n d er w hich he is a basic re p a ra tio n  insured . 
H ow ever, a co n v erte r who is u n d er the  age of fifteen m ay recover 
benefits th ro u g h  the assigned  claim s plan.

3. A person who h as  th e  legal re sp o n sib ility  (u sua lly  an  
o w t o  m ain ta in  req u ired  secu rity  fo r  p ay m en t o f to r t  ju d g ­
m en ts and basic re p a ra tio n  benefits c ith e r  by h av in g  in su rance
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or by being  an  app ro v ed  se lf- in su re r  and  fa ils  to  do so is denied 
benefits fro m  th e  assigned  claim s plan  to  th e  e x te n t of $500 fo r  
each y ea r of con tinuous noncom pliance, an d  is su b jec t to  all 
optional exclusions and  deductib les.

T O R T  E X E M P T I O N S  A N D  R E T A I N E D  
T O R T  LIABILITIES

T o rt liab ility  a r is in g  from  o w nersh ip , m ain ten an ce , o r use o f 
a m otor vehicle is abolished, excep t as  to :

1. ow ners, includ ing  a  g overnm en t, w ho have n o t p rov ided  
secu rity  fo r  p ay m en t o f basic re p a ra tio n  benefits and  to r t  ju d g ­
m en ts as provided  by th e  A ct;

2. in ten tio n a lly  caused h arm  to person  o r p ro p e r ty ;
3. dam ages fo r  w ork  loss, rep lacem en t serv ices loss and  s u r ­

v iv o r’s loss of su p p o rt and  serv ices uncom pensated  by  basic 
re p a ra tio n  benefits by  reason  of th e  s ta n d a rd  w eekly lim it of 
$200 on such losses, b u t only if  the  in ju re d  person  dies o r is d is ­
abled fo r m ore th an  six  m o n th s;

4. dam ages fo r  noneconom ic d e trim e n t (i.e., p a in  and su ffe r- 
ing, e. . b u t no t p u n itiv e  dam ages) in excess of a  s ta tu to ry  
figure (th e  suggested  am o u n t being  $5,000) if th e re  is death , 
sign ifican t p e rm an en t in ju ry , se rio u s p e rm a n en t d isfigu rem en t, 
o r  m ore th an  6 m o n th s o f to ta l d isab ility ;

5. dam age to  p ro p e rty  o th e r th a n  m oto r vehicles and  th e ir  
co n ten ts ; and

G. dam age to  m o to r vehicles caused by  o p e ra to rs  of p a rk in g  
lots and s to rag e  g arag es.

As the  m odification o f th e  to r t  law  is only in th e  fo rm  of an  
exem ption from  to r t  liab ility  a r is in g  from  ow nersh ip , m a in ­
tenance, o r  use of a m otor vehicle and  th e re  is no to r t  liab ility  
c reated  by th e  A ct, to r t  liab ility  is re ta in ed  only to  w h a te v e r 
ex te n t it now ex ists . A uto m an u fa c tu re rs , re p a ir  shops, and  
ra ilro ad s  all rem ain  po ten tia lly  liable in to r t  u n d e r p re sen t law  
w hen they  a re  causally  involved in m otor vehicle accidents.

As dam age to  m o to r vehicles o r th e ir  co n ten ts  is n o t covered 
by basic re p a ra tio n  benefits, the  only sou rce  o f recovery  fo r 
dam age to  a  vehicle and its co n ten ts  re su ltin g  from  an ac c id en t 
causally  involv ing  only m oto r vehicles would be op tionally  p u r ­
chased firs t p a r ty  collision in su ran ce  on the  vehicle. In su re rs  a re  
requ ired  to  offer v ario u s a lte rn a tiv e  fo rm s o f firs t p a r ty  collision 
coverage, includ ing  a  lim ited  fo rm  based upon fau lt.

In su re rs  p ro v id in g  basic  o r  added re p a ra tio n  benefits have a 
r ig h t of su b ro g a tio n  to  to r t  recoveries to  th e  ex te n t th e  dam ag es



recovered a re  of a  type com pensated fo r  by  the in su ran ce . An 
in su re r  h av in g  paid  m edical expenses and  w age loss u n d er basic 
re p a ra tio n  benefits coverage is n o t en titled  to  sub ro g a tio n  to  p ro ­
ceeds of a  claim  fo r  pa in  and  su ffe rin g  dam ages.

S E C U R IT Y  FO R  B A SIC  R E P A R A T IO N  B E N E F IT S  AND
T O R T  L IA B IL IT Y , P R IO R IT Y  O F SO U R C E, A S S IG N E D  

CLAIM S PL A N , A D D E D  C O V ER A G ES, A S S IG N E D  R ISK S

E v ery  ow ner (inc lud ing  the  S ta te  and  i ts  po litica l subd iv i­
sions) o f a  m o to r vehicle reg is te red  or  perm issively  operated  in 
th e  S ta te  is  req u ired  to  provide and  m ain ta in  secu rity  fo r  th e  
paym en t of basic re p a ra tio n  benefits and  fo r  the p ay m en t of to r t  
liab ilities. T he m inim um  req u ired  lim it fo r  to r t  liab ility  secu rity  
is §25,000 p e r person per acciden t fo r  bodily in ju ry  and  §10,000 
p e r acciden t fo r p ro p e rty  dam age. O th er governm en tal ow ners, 
includ ing  th e  fed era l governm ent, m ay come u n d er the  A ct by 
vo lu n tarily  p rov id ing  secu rity . As to  p r iv a te  ow ners, secu rity  
m ay be provided by q u a lify in g  in su rance o r approved  self- 
insurance. A governm en tal ow ner m ay provide secu rity  by law ­
fu lly  o b liga ting  itse lf to  pay benefits as  well as  by in su rance  o r 
approved self-in su rance .

In  general, the source of basic rep a ra tio n  benefits fo r a  person 
in c u rr in g  in ju ry  o r loss in a  m otor vehicle acciden t would be as 
follows, in o rd e r :

1. fo r  an y  occupan t of a vehicle used in the  business of t r a n s ­
p o rtin g  persons o r  p ro p e rty , includ ing  the  d riv e r, and fo r any  
em ployee o r  m em ber of h is fam ily  d riv in g  o r occupying a vehicle 
fu rn ish ed  by his em ployer, th e  in su ran ce  on the  vehicle;

2. for any  person  in su red  u n d er a policy of basic re p a ra tio n  
insurance, e ith e r  a s  nam ed insured  o r as re s id en t m em ber of his 
fam ily  un it, th a t  policy of insu rance, even if he is a p ed estrian  o r 
occupant of a vehicle owned by an o th e r a t  the tim e of in ju ry ;

3. fo r an y  person  n o t insured  u nder a policy of basic re p a ra ­
tion  in su rance  b u t in ju red  w hile occupying a vehicle, th e  in su r­
ance covering  th a t  vehicle;

4. fo r an y  person n o t insured  u n d er a policy of basic re p a ra ­
tion  in su rance and  n o t in ju red  w hile an  occupan t of a vehicle 
{e.g., a p ed e s tr ia n ) th e  in su rance covering  any  vehicle involved 
in the  acc iden t;

5. fo r any  person  fo r whom a responsib le  source of benefits 
does not ex is t o r can n o t be identified (e.g., u n insu red  occupant 
o f u n insu red  vehicle, un in su red  p ed estrian  in ju red  by h it and 
ru n , inso lvent in s u re r ) ,  the assigned  claim s plan w hich in su re rs
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in su ran ce  com m issioner.
T here  a re  v ario u s  p rov isions in the A ct designed  to  achieve 

m axim um  com pliance w ith  the  req u irem en t th a t  secu rity  be p ro ­
vided by in su ran ce  o r self-in su rance . P rov ision  is also m ade fo r 
the ad m in is tra tiv e  regu la tion  of the te rm s of the in su rance  
policies.

In su re rs  m ay  offer a  ra n g e  of op tional coverages and  provisions 
re fe rred  to  a s  "added  re p a ra tio n  benefits” (e.g., ad d itio n al w ork  
loss and  su rv iv o r’s loss p ro tec tion , ad d itio n a l fu n e ra l expense 
coverage, p a in  and  su ffe rin g  coverage, e tc .) , su b jec t to  approval 
of th e  in su ran ce  com m issioner who m ay req u ire  th a t  c e rta in  
optional coverages an d  p rov isions be offe xl.

To assu re  th a t  the  necessary  in su ran ce  coverages w ill be con­
ven ien tly  afforded to  all persons a t  reasonable ra tes , th e  A ct p ro ­
vides fo r  an  assigned  risk  plan o r com parable fac ility  u n d er th e  
superv ision  o f the  in su ran ce  com m issioner.

T E R R IT O R IA L  R E A C H  O F T H E  ACT

T he A ct app lies  to  any  m otor vehicle acciden t o ccu rrin g  w ith in  
the S ta te  w ith o u t re g a rd  to  w here any  involved vehicle is reg is­
tered  o r how long it h as  been in th e  S ta te . I t  co n v erts  any  m otor 
vehicle liab ility  in su ran ce  policy, including  one issued elsew here, 
into a basic re p a ra tio n  policy w hile th e  in su red  vehicle is op­
e ra ted  in the  S ta te . Also th e  benefits provided by a policy of basic 
re p a ra tio n  in su ran ce  a re  applicable to in ju rie s  o r  losses o ccu rrin g  
outside of the S ta te  to th e  insu red  and m em bers of h is fam ily  
and  to an y  occupan t o f th e  insured  vehicle.

P A Y M E N T  O F B E N E F IT S

O rd in a rily , benefits a re  payable as econom ic loss accrues, 
ra th e r  th an  in a lum p sum . C om m utation of benefits, o th e r inn 
medical and reh ab ilita tio n  expenses, by lum p sum  o r in sta llm en t 
aw ard  m ay be o rd ered  by a co u rt if the value o f fu tu re  benefits 
is not m ore th an  $1,000 o r if the  co u rt finds th a t  it will co n trib u te  
to the h ea lth  o r  reh ab ilita tio n  o f the  in ju red  person o r if it is 
o therw ise  in the  b est in te re s t of the  in ju red  person  and  the p a r ­
ties consent. C laim s fo r benefits m ay be settled  by ag reem en t, 
b u t only w ith  ju d ic ia l approval if the  am ount o f the  an tic ip a ted  
loss exceeds $2,500.

Benefits m u st be paid  w ith in  80 days a f te r  accrued  and  rlnim ed. 
O verdue benefits b ea r in te re s t and  the suggested  ra te  ,s 1 8 $ .
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E x cep t fo r  very lim ited  purposes, r ig h ts  to  fu tu re  benefits a re  
n o t assignable. Benefits fo r  w ork  loss, rep lacem ent services loss, 
and  su rv iv o r’s loss a re  exem pt from  execution o r g a rn ish m en t 
to  th e  ex ten t provided  by applicable s ta te  o r federa l law  dealing  
w ith  w age exem ptions. B enefits fo r  allow able expense a re , w ith  
one lim ited  exception, exem pt.

T he A ct p rescribes necessary  discovery procedures. Specific 
provision  is m ade fo r  th e  ad ju d ica tio n  o f d isputes over costs of 
reh ab ilita tiv e  p rocedures. Also, th e  re fu sa l of th e  in ju red  person 
of reasonab le reh ab ilita tiv e  tre a tm e n t is a  g round  fo r  lim ita tion  
of benefits.

T he A ct p rovides a  special s ta tu te  o f lim ita tions, applicable to  
claim s fo r  basic and  added re p a ra tio n  benefits.

A T T O R N E Y ’S F E E S

R easonable a tto rn e y ’s fees a re  accorded fo r successful re p re ­
sen ta tio n  in th e  collection of overdue o r d isputed benefits, the  
fee to  be paid  by th e  in su re r  unless the claim  w as in some respect 
f rau d u len t o r  un reasonab ly  excessive in w hich case p a r t  o r all of 
th e  fee m ay be charged  ag a in s t benefits o therw ise  due the  claim ­
an t. I f  th e  claim  w as frau d u len t or so excessive as to have no 
reasonable foundation , th e  defend ing  in su re r m ay be aw arded  
a tto rn e y ’s fees and  offset them  ag a in s t benefits o therw ise  due.

R E A L L O C A T IO N  O F COSTS

T he A ct p rov ides fo r reallocation of loss costs am ong in su re rs  
on th e  basis of th e  in ju ry -cau sin g  poten tial of d iffe ren t k inds of 
vehicles acco rd in g  to  ru les fo rm ulated  by the in su rance com m is­
s io n er o r by ag reem en t am ong in su re rs  w ith  the  approval of the 
com m issioner. I f  no o th e r m ethod is adopted, the Act requ ires 
the im plem entation  of a reallocation system  based on vehicle 
w eight. R ates  will then  reflect the p robab ility  and m agn itude  of 
loss causation , a ssu rin g , fo r  exam ple, th a t  o p era to rs  of heavy 
tru ck s  will pay  th e ir  f a i r  sh a re  of accident costs.

C A N C E L L A T IO N  AND N O N R E N E W A L  O F IN S U R A N C E

E xcep t d u rin g  an in itia l u n d e rw ritin g  period, in su re rs  a re  
p roh ib ited  from  cancelling  or nonrenew ing  basic re p a ra tio n  and 
liab ility  in su ran ce  co n trac ts  a t  less th an  annual in te rv a ls  fo r any 
reason  o th e r th an  nonpaym ent of prem ium . A t the request o f the 
policyholder, the  reason  fo r an y  cancellation o r nonrenew .d  of 
in su rance a t  an y  tim e m u st be given.
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U N IFO R M  M OTOR V E H IC L E  A C C ID E N T  

R E P A R A T IO N S  A C T

1 Section 1. [Definitions]
2 (a ) In  th is  A c t:
3 (1) “ Added re p a ra tio n  benefits” m ean benefits provided
4 by optional added  re p a ra tio n  in su ran ce  (Section  16).
5 (2 ) “ B asic re p a ra tio n  benefits” m ean benefits provid-
6 irig re im b u rsem en t fo r  n e t loss su ffered  th ro u g h  in ju ry
7 a r is in g  o u t o f th e  m ain ten an ce  o r use  o f a m o to r vehicle,
8 sub jec t, w here applicable, to  the  lim its  (Section 13 ), de-
9 ductib les (S ections 14 and 1 8 ), exclusions (S ections 12,14,

10 and  1 5 ), d isqualifications (S ections 21 and  2 2 ), and
11 o th e r conditions provided  in th is  Act.

Comment

The terms used within this definition are themselves the subject of 
elaborate definitions. “Loss" is defined in Section 1 (a )(5 ). "Net loss” is 
defined in Section 1 (a) (8). “Injury” is defined in Section 1(a) (4). “Main­
tenance or use of a motor vehicle" is defined in Section 1 (a)(0 ). "Motor 
vehicle” is defined in Section 1 (a )(7 ). The right to receive basic repara­
tion benefits is provided in Section 2. The obligation of reparation obligors 
to pny basic reparation benefits is established by Section 3. Basic reparation 
benefits do not compensate for harm to property (Section 15).

12 (3) “ Basic re p a ra tio n  in su red ” m ean s;
13 (i)  a  person identified by nam e as an  insu red  in a
14 c o n tra c t of basic re p a ra tio n  in su ran ce  com plying w ith
15 th is  A ct (Section 7 ( d ) )  ; and
16 (ii)  w hile resid ing  in th e  sam e household w ith  a
17 nam ed insured , th e  fo llow ing persons n o t identified by
18 nam e as an  in su red  in an y  o th e r  co n tra c t of basic
19 re p a ra tio n  in su rance  com plying w ith  th is  A c t: a  spouse
20 o r o th er re la tiv e  of a nam ed in su red ; and a m inor in
21 the  custody  of a nam ed in su red  o r o f a re la tiv e  re sid in g
22 in th e  sam e household w ith  a nam ed insured . A person
23 resides in th e  sam e household if he usually  m akes h is
24 hom e in th e  sam e fam ily  un it, even though  he tcm -
25 p o rn rily  lives elsew here.
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Section 1

Comment
The definition of “basic reparation insured” is similar to the term “in­

sured” in standard tort liability insurance policies. Its function is, however, 
different. Ii a tort liability context, the insured is the tortfeasor whose 
conduct provides a basis for the victim’s claim. Under this Act, the victim 
of r-n automobile accident will normally press his claim for basic reparation 
benefits against his own insurance company (Section 4), and if there is an 
issue whether the victim is insured under a specific policy the contest will 
be among insurance companies as to which company is responsible for the 
loss. In only limited situ, tions—where an accident occurred outside the State 
(Section 2) or where the injured person converted the vehicle (Section 21) 
—will the issue determine whether the injured person has any right at all 
to basic reparation benefits. The term is of significance also in determining 
the persons whose claims under a particular policy are subject to some 
optional deductibles and exclusions (Section 14) and, depending on policy 
terms, may be of significance in determining who is entitled to optional 
added reparation benefits (Section 10).

The parts of the definition which refer to a “relative” of a named insured 
are adapted from current automobile policies. The term includes relatives 
by marriage as well as blood relatives. No attempt, however, is made to 
spell out the myriad details of consanguinity, affinity, and adoption which 
qualify one as a relative. A non-related child residing in the same household 
as a named insured is a basic reparation insured if a named insured or a 
relative residing in the same household has “custody” over him. The term 
“custody" is used here in a broi ’er sense than it is often used in a domestic 
relations context, since its opera ive effect is limited to unrelated children. It 
covers, for instance, a foster child only temporarily placed in the care of a 
foster parent who is a named insured or a relative residing in the same 
household as the numcd insured. However, a relative or minor in custody who 
is not named in the policy, but is named in another policy of basic repara­
tion insurance, is not an additional basic reparation insured. This qualifica­
tion serves to ameliorate the problems of identifying the policy which 
provides coverage where there is more than one basic reparation policy 
covering members of the same fnmily unit.

The Inst sentence, denling with family members who temporarily live 
elsewhere, covers such situations as the college student residing away from 
homo during the school yenr.

20 (4) “ In ju ry ” and  “ in ju ry  to  perso n ” m ean bodily h arm ,
27 sickness, d isease, o r  death .

Comment

This definition is taken from tort liability policy forms and is used 
throughout the Act to distinguish personal injury from hnrm to property. 
These terms do not distinguish between "mental” and "physical” illness. 
Distinctions between economic detriment und such intangible barm us pain 
and suffering are nmrked by the use of the terms “loss" (Section 1(a) (5)) 
and “noneconomic detriment" (Section 1(a) (0)).
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28 (5 ) “L oss” m eans accrued  econom ic d e trim e n t consist-
29 ing  only o f allow able expense, w ork  loss, rep lacem en t
30 serv ices loss, and , if  in ju ry  causes dea th , su rv iv o r’s eco-
31 nom ic loss and  su rv iv o r’s rep lacem en t services loss.
32 N oneconom ic d e tr im e n t is n o t loss. H ow ever, economic
33 d e tr im en t is loss a lth o u g h  caused by pain  and  su ffe rin g  or
34 physical im p airm en t.
35 (i) “A llow able expense” m eans reasonab le ch arg es
36 in cu rred  fo r  reaso n ab ly  needed p roducts , services, and
37 accom m odations, in c lu d in g  those  fo r  m edical care , re-
38 h ab ilita tio n . re h ab ilita tiv e  occupational tra in in g , and
39 o th e r rem edial ti 'e a tm e n t and  care. T he te rm  includes
40 a  to ta l ch a rg e  n o t in excess o f ?;500 fo r expenses in any
41 w ay  re la ted  to  fu n e ra l, crem atio n , and  bu ria l. I t  does
42 n o t include th a t  p o rtio n  of a  ch a rg e  fo r  a  room  in a
43 hosp ita l, clinic, convalescent or n u rs in g  hom e, o r any
44 o th e r in s titu tio n  engaged  in  p ro v id in g  n u rs in g  ca re  and
45 re la ted  services, in excess o f a  reasonab le and  custom -
46 a ry  ch arg e  fo r  sem i-p riv a ta  accom m odations, unless
47 in tensive  ca re  is m edically  req u ired .
48 (ii)  “ W ork  loss” m eans loss o f incom e from  w ork
49 th e  in ju re d  person  w ould have  perfo rm ed  if he had  not
50 been in ju red , and  expenses reaso n ab ly  in cu rred  by  him
51 in o b ta in in g  serv ices in  lieu of those he w ould have
52 perfo rm ed  fo r  incom e, reduced by an y  incom e from
53 su b s titu te  w ork  ac tu a lly  p erfo rm ed  by him  o r  by in-
54 come he would have ea rn ed  in availab le  a p p ro p ria te
55 su b s titu te  w ork  he w as capable of p e rfo rm in g  b u t
56 un reasonab ly  failed  to  u n d ertak e .
57 (iii) “R eplacem ent serv ices loss” m eans expenses
58 reasonab ly  in cu rred  in o b ta in in g  o rd in a ry  and  neces-
59 s a ry  serv ices in lieu o f those th e  in ju red  person would
60 have perfo rm ed , no t fo r  incom e b u t fo r  the  benefit of
61 h im self o r  h is fam ily , if  he had  no t been in ju red .
62 (iv) “S u rv iv o r’s econom ic loss" m eans loss a f te r  dc-
63 ceden t’s dea th  of co n trib u tio n s  of th in g s  of economic
64 value to  h is su rv iv o rs , no t in c lu d in g  serv ices th ey  would
65 have received from  th e  decedent if he had not suffered
66 the  fa ta l in ju ry , less expenses of the  su rv iv o rs  avoided
67 by reason  of deceden t’s dea th .
68 (v) “ S u rv iv o r’s rep lacem en t serv ices loss” m eans ex-
69 penses reasonab ly  in cu rred  by su rv iv o rs  a f te r  deced-
70 e n t’s death  in o b ta in in g  o rd in a ry  and  necessary  services
71 in lieu o f those th e  deceden t would have perfo rm ed  fo r
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72 th e ir  benefit if  he h ad  n o t suffered  th e  fa ta l in ju ry , less
73 expenses of th e  su rv iv o rs  avoided by reason  of th e  de-
74 ced en t’s d ea th  and  n o t su b trac te d  in ca lcu la tin g  su r-
75 v iv o r’s economic loss.

Comment

The concept of “loss" is n basic starting point in calculating basic repara­
tion benefits. (See Section l(u )(2 ) .)  Loss is defined in a sense which is 
limited to economic detriment, and is further defined to include accrued 
loss only, consistent with the provision on reparation obligor’s duty to 
respond to claims (Section 23) that “loss accrues not when injury occurs, 
but as .. loss ... is incurred." The statement that noneconomic detriment 
is no  ̂ loss is a restatement, for clarity, of a proposition that is implicit in 
th: limitation of loss to its five components: allowable expense, work loss, 
replacement services loss, survivor’s economic loss, and survivor’s replace­
ment services loss.

"Allowable expense” is restricted to charges that are “reasonable” in 
amount and are for “products, services, and accommodations” which are 
"reasonably needed” by the injured person. The requirement that services 
be “reasonably needed” is further defined, in the case of rehabilitation pro­
grams, in the provision on rehabilitation treatment and occupational train­
ing (Section 34(a)). Two specific restrictions arc contained here in the 
general definition. One is that, unless intensive care is medically required, 
coverage for a hospital room is limited to a “reasonable nnd customary 
charge for semi-private accommodations." The limitation applies only to 
the cost of an ordinary hospital room, and is inapplicable to charges for use 
of such hospital facilities as surgery and recovery rooms. A second restric­
tion limits total charges for funeral, cremation, and burial to $500, including 
charges for casket and undertaker’s service and other charges such ns those 
for flowers, a burial vault or cemetery plot, nnd honoraria for clergy or 
fees of musicians. Added reparation coverage may be purchased (Section 
l(i) to provide reimbursement for higher charges for hospital rooms or 
funeral expenses. The term “medical care" is broad enough to include 
reasonable charges for reasonably needed remedial treatment and care 
rendered in accordance with a religious method of healing (I.It.S. Rev. Rul. 
55-201, 03-913).

“Work loss,” as are the other components of loss, is restricted to accrued 
loss, and thus covers only actual loss of earnings as contrasted to loss of 
earning capncity. Thus, an unemployed person suffers no work less from 
injury until the time he would have been employed but for his injury. On 
the other hand, an employed person who loses time from work he would 
have performed lmd he not been injured has suffered work loss, even if his 
employer continues his wages under a formal wage coi Mnuntion plan or 
as a gratuity. Employer payments in this situation are collateral source 
payments rather than wages since they are not payments for work done 
during the time the employee was absent. Nor would the wage continuation 
payments be subtracted in the calculation of net loss. (See Section 11.) 
Work loss is not restricted to the injured person's wage level at the time of 
injury. For example, an unemployed college student who was permanently 
disabled could claim loss, a t an appropriate time after the injury, for work
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he would then be performing had he not beer injured. Conversely, an em­
ployed person’s claim for work loss would be appropriately adjusted at the 
time he would have retired from his employment. Work loss includes not 
only lost wages, but lost profit which is attributable to personal effort in 
self-employment (as distinguished from profit attributable to in\'estment) 
or the cost of hiring a substitute to perform self-employment services. 
Finally, the definition contains an explicit reference to the doctrine of avoid­
able consequences—work loss is computed by subtracting not only income 
from work which the injured person undertook in lieu of that which his 
injury prevented him from performing but also income which he might have 
earned in available appropriate substitute work. As under the common law 
doctrine of avoidable consequences, the issue is whether claimed work loss 
is justly attributable to the injury. Subtraction of potential income from 
alternate work which the injured person declines is proper only where, 
under all the circumstances, the alternate work is “appropriate” and the 
injured person’s refusal to undertake the work is “unreasonable.”

"Replacement services loss” is defined to exclude recovery for loss of the 
capacity to perform useful services, and is limited to recovery of reasonable 
expenses incurred, such as those in hiring a substitute to perform the 
services. For example, a housewife whose injury prevented her from per­
forming services in the home could not attribute loss to the incapacity itself, 
but loss would be suffered if domestic help were hired to perform those 
services. Under the standard replacement services loss exclusion (Section 
12), however, that loss sustained within the first week after injury would 
bo excluded in calculating basic reparation benefits.

"Survivor’s economic loss” and “survivor's replacement services loss" arc 
defined in a way analogous to standards for damages for wrongful death 
except that, as is the case for “work loss” and "replacement services loss,” 
allowable items are more rigorously limited to genuine economic loss. As 
under typical wrongful death statutes, the measure of damages is loss to 
the survivors which results from death. Thus, in calculating benefits, the 
decedent’s probable life expectancy had he not been injured nnd the extent 
to which the survivors would have received contributions of things of 
economic vnlue or the extent to which the decedent would have performed 
services for his survivors must be taken into account. It is also necessary 
to subtract expenses which the survivors avoided by reason of the decedent’s 
death, although the same avoided expenses cannot lie subtracted twice from 
both survivor’s economic loss and survivor’s replacement services loss. For 
example, in the case of death of a child who had regularly contributed 
small personal earnings to his family and performed services in the home, 
there might lie no survivor’s economic loss or survivor’s replacement ser­
vices loss after the expenses avoided by reason of his death were subtracted 
from the yalue of the earnings and the cost of replacement services he 
would have contributed to the family. The term “survivor” is defined in 
Section 1 (n) (12).

7G (G) "M ain tenance o r use of a m otor vehicle" m eans
77 m ain tenance o r use o f a m otor vehicle as a vehicle, in-
78 eluding, incident to its  m ain tenance o r  use as  a vehicle,
79 occupying, e n te r in g  into, and  a lig h tin g  from  it. M ainte-
80 nance o r  use of a m o to r vehicle does no t include (i) con-
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81 d u c t w ith in  the course o f a  business of rep a irin g , serv ic-
82 ing, o r  o therw ise  m a in ta in in g  m otor vehicles unless the
83 conduct occurs off the  business prem ises, o r ( ii)  conduct
84 in  th e  course of loading and  un loading  the  vehicle unless
85 th e  conduct occurs w hile occupying, en te r in g  in to , o r
86 a lig h tin g  from  it.

Comment

The definition of “maintenance or use of a motor vehicle” is important 
for two disparate reasons. First, it establishes the scope of the abolition of 
tort liability, which is limited to tort liability arising from the “ownership, 
maintenance, or use of a motor vehicle" (Section 5). Second, it describes 
initial eligibility for the receipt of basic reparation benefits, which cover 
"loss suffered through injury arising out of the maintenance or use of a 
motor vehicle" (Section 1 (a )(2 )).

While “use” has a broader meaning than operating or driving a vehicle, 
the requirement that use of the motor vehicle be “as a motor vehicle” 
qualifies the term so that both the tort exemption nnd the availability of 
bnsic reparation benefits are more nearly limited to activities whose costs 
should be allocated to motoring as part of an automobile insurance package. 
For example, it has no application to an injury which occurs when a person 
slips and falls inside n travel trailer which has been parked at a camp site. 
The activities in operating a motor vehicle service garage are excluded if 
occurring on the business premises. It should be noted, however, that in this 
last situation, the availability of basic reparation benefits and the scope 
of the tort exemption are not co-extcnsivo. A mechanic suffering injury in 
an accident while road testing a motor vehicle would be entitled to bnsic 
reparation benefits, because his injury arose from maintenance or use of the 
vehicle, but tort liability is retained for injury arising from a defect in the 
vehicle caused by the mechanic’s negligence in making the repair, even 
though the repair is made on the road (Section 5 (a )(2 )) .

The indefiniteness of the defined term has produced litigation in cases 
arising under automobile liability policies. In some enses, in part because 
of a tendency to construe an ambiguous term against the interests of the 
companies drafting the policy, nnd, in part to assure a solvent source of 
payment to a person injured by an admitted wrongdoer, it is arguable that 
courts have included accidents too far removed from the general activity 
of motoring and that a narrower construction of the term would lie more 
consistent with the policy of this Act. Other than specifying that injury 
arise out of maintenance or use “as a vehicle,” it has not been possible to 
define the general concept more specifically, so borderline enses nro left to 
the courts, as they have been under current automobile insurance policies. 
However, in the case of "loading and unloading" the vehicle, the term which 
has produced some of the most extreme interpretations in litigation over 
policy forms, basic reparation benefits are not available unless the conduct 
in loading or unloading took place while flu; injured person was occupying, 
entering info, or alighting from the vehicle. This limitation produces cov­
erage which is narrower than present medical payments coverage under 
automobile insurance policies, but is consistent with the philosophy of this 
Act, to compensate losses resulting directly from motoring accidents nnd to
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leave to other forms of insurance and compensation systems those losses 
which are tangential to motoring. Existing tort liability is not altered for 
accidents arising from loading and unloading which are outside of this 
definition (sec Section 5) and coverage for that liability is specifically in­
cluded in the required tort security (Section 10).

87 (7 ) “ M otor vehicle” m ean s:
88 (i)  a  vehicle of a  k ind  req u ired  to  be reg is te red  under
89 [th e  law s of th is  S ta te  re la tin g  to  m otor vehicles] o r
90 (ii)  a vehicle, includ ing  a  tra ile r , designed fo r opera-
91 tion  upon a public roadw ay  by o th e r  th an  m uscu lar
92 pow er, except a  vehicle used exclusively upon s ta tio n a ry
93 ra ils  o r  track s . “ Public ro ad w ay ” m eans a  w ay open to
94 th e  use o f th e  public fo r  purposes o f autom obile travel.

Comment

As is true of the definition of “maintenance or use" (Section 1(a) (0)), 
the definition of "motor vehicle” is important in defining the availability of 
basic reparation benefits (Section 1(a) (2)) nnd the scope of the exemption 
from tort liability (Section 5). The criteria nrc in the alternative, so that 
a vehicle falls within the definition if either of them is met. Thus a snow­
mobile, if it were required to be registered under state motor vehicle laws, 
would qualify as a "motor vehicle” even if it were not designed to be 
operated on a public roadway. Under this provision, states which have 
adopted this Act may determine which vehicles not designed for public 
roadway use should be covered by basic reparation insurance and implement 
those decisions by requiring the registration of those vehicles under state 
motor vehicle laws, or by referring at this point to laws requiring the 
registration of such vehicles. An ordinary pnssenger automobile, even if it 
were not required to be registered for some reason, would qualify as a 
vehicle designed to be operated on a public roadway. On the other hand, 
such vehicles as farm tractors and fork lift trucks are not covered. The 
exclusion of vehicles operated by muscular power excludes such vehicles as 
bicycles which are wholly operated by muscular power.

The definition of "motor vehicle" also determines the criteria for com­
pulsory maintenance of security for basic reparation benefits and tort 
liabilities, which is required for a “motor vehicle” registered or operated 
in the State (Section 7). Referring back to the examples in the previous 
paragraph, the owners of the registered snowmobile and unregistered auto­
mobile would be required to maintain security.

The definition of “public roadway" excludes from it trails which are open 
to the public but are designed solely for olT-tbe-roud vehicles. A motorcycle 
designed for operation solely on motorcycle trails, and not required to be 
registered under State law is thus not a motor vehicle. However, once it is 
determined that a vehicle is a motor vehicle, neither the availability of basic 
reparation benefits nor the scope of required security for basic reparation 
benefits and tort liabilities turns on whether injury resulted from operation 
of the motor vehicle on a public roadway. Thus, in the case of a motorcycle 
designed for public roadway use or registered under appropriate state laws,
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basic reparation benefits are available for injury arising from its operation 
on a motorcycle trail, and the required security for tort liabilities would 
cover liability arising from its operation in that location.

95 (8) “ N et loss” m eans loss less benefits o r  advan tages,
96 fro m  sources o th er th a n  basic and  added  re p a ra tio n  in-
97 su rance , requ ired  to be su b trac te d  from  ioss in ca lcu la ting
98 net loss (Section 11).

Comment

Under the definition of basic reparation benefits (Section 1 (a )(2 )) , 
basic reparation insurance reimburses a person suffering loss only for ‘‘net 
loss.” Calculation of net l-'ss, however, does not in itself determine the 
amount of an injured person's basic reparation benefits, since there must 
also be taken into account, in order 10 calculate basic reparation benefits 
(Section 1 (a )(2 )) , “limits ..., deductibles ..., exclusions ..., disqualifica­
tions ..., nnd other conditions provided in this Act."

99 (9) “ Noneconom ic d e tr im e n t” m eans pain , suffering ,
100 inconvenience, physical im pairm en t, and  o th er nonpe-
101 c u n ia ry  dam age recoverab le u n d er th e  to r t  law  of th is
102 S ta te . T he te rm  does not include p u n itiv e  o r exem plary
103 dam ages.

Comment

The primary function of the defined term is to distinguish economic 
detriment or "loss" (Section 1 (a )(5 )) for which basic reparation benefits 
are paid without reference to fault (Section 2(a)) and detriment incnpable 
of dollars-and-cenls measurements for which tort actions are retained, sub­
ject to significant limitations (Section 5 (a )(7 )) . Since Section 5 creates 
no new tort remedies, but merely preserves a portion of existing State law, 
nothing in the definition of “noneconomic detriment” purports to determine 
the kinds of harm which are appropriately compensable under tort law. 
Tho definition instead refers to those categories oi noripccuniary damage 
otherwise compensable under applicable law.

Because punitive damages are not noneconomic detriment, punitive 
damages may not be recovered even if the injured person meets the threshold 
tests of the retained tort action for damages for noneconomic detriment 
(Section 5 (a )(7 )) . Those few States which limit recovery fo, wrongful 
death solely to punitive damages should consider, therefor, whether the 
language of the sentence stating that punitive damnges are not noneconomic 
detriment should be modified, to exclude from it punitive damages in death 
nctions. Along with other damages, punitive damages allowed by appro­
priate State law may be recovered from tho tortfeasor under the . tained 
tort action for intentionally caused harm (Section 5(a) (!))).

104 (10) “ O w ner” m eans a  person , o th er th an  a lienholder

19



105 o r secured  p a r ty , w ho ow ns o r  h as  ti t le  to  a  m o to r
106 vehicle o r  is en titled  to  the  use and  possession o f a  m otor
107 vehicle su b jec t to  a  secu rity  in te re s t held by an o th e r
108 person. T he te rm  does n o t include a  lessee u n d er a  lease
109 n o t in tended  as secu rity .

Comment

The definition of “owner” is significant in identifying the person required 
to maintain security for payment of tort liabilities nnd basic reparation 
benefits (Section 7).

110 (11) “ R ep ara tio n  ob ligor"  m eans an  in su re r , self-
111 in su re r , o r  ob ligated  g o v ern m en t p ro v id in g  basic  o r
112 added re p a ra tio n  benefits u n d er th is  A ct.
113 (12) “ S u rv iv o r"  m eans a  person  identified in  [the
114 s ta tu te  of th is  S ta te  concern ing  liab ility  fo r  w rongfu l
115 d ea th ] as one en titled  to  receive benefits by reason  o f the
116 dea th  of an o th e r person.

Comment

The term "survivor" identifies a person entitled to recover benefits for 
“survivor’s economic loss" (Section I (a) (5) (iv )) and “survivor’s replace­
ment services loss" (Section 1 (a) (5) (v )), in case of the death of a person 
arising from the maintenance or use of a motor vehicle. If a person is 
killed in a motor vehicle accident, there may also be a retained tort action 
for noneconomic detriment (Section 5 (a )(7 )) . In order to vest the clnims 
for bnsic reparation benefits nnd tort wrongful death benefits in the same 
persons, the Act incorporates by reference the relevant portion of existing 
State wrongful death statutes. The bracketed phrase should be rcplnced 
with citation to the appropriate statute.

117 (I.- O th er defin itions a p p e a rin g  in th is  A ct and  th e  Sec-
118 tions in w hich th ey  ap p e a r a r e :
119 (1) B asic  re p a ra tio n  in su ran c e— Section 7 ( i ) .
120 (2) O bligated  g o vernm en t— Section 7 ( g ) .
121 (3) S ecured  vehicle— Section 7 ( h ) .
122 (4) S ecu rity  covering  the  vehicle— Section 7 ( h ) .
123 (5) S e lf- in su re r— Section 7 ( g ) .

1 S e c t io n  2. [R ig h t to Basic R eparation  Benefits]
2 (a ) I f  th e  acc id en t causinf, in ju ry  occurs in th is  S ta te ,
3 every  person su ffe rin g  loss from  in ju ry  a r is in g  o u t of m ain-
4 tenance o r use of a  m otor vehicle h as  a  r ig h t  to  basic rep a-
5 ra tio n  benefits.

Section l
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6 ( b ) I f  th e  acc iden t cau sin g  in ju ry  occurs ou tside  th is
7 S ta te , th e  fo llow ing  persons and  th e ir  su rv iv o rs  su ffe rin g
8 loss fro m  in ju ry  a r is in g  o u t o f m ain ten an ce  o r  use of a
9 m oto r vehicle have a r ig h t to  basic  re p a ra tio n  b en e fits :

10 (1 ) basic  re p a ra tio n  in su red s ; and
11 (2 ) th e  d riv e r  and  o th e r occupan ts o f a  secured  ve-
12 h id e , o th e r th an  (i)  a  vehicle w hich is reg u la rly  used in
13 th e  course o f th e  business o f tra n s p o r tin g  persons or
14 p ro p e rty  an d  w hich is one of 5 o r  m ore vehicles u n d er
15 com m on ow nersh ip , o r  (i i) a  vehicle owned by  an  obli-
16 ga ted  governm en t o th e r th a n  th is  S ta te , its  political sub-
17 divisions, vnicipal co rp o ra tio n s, o r public agencies.

Comment
All persons injur, 1 motor vehicle accidents within this State are 

entitled to receive bnsic reparation benefits for the loss suffered, with two 
limited exceptions. Limited disqualifications are provided for some con­
vertors of motor vehicles (Section 21) and those intentionally causing 
injury to themselves or other persons (Section 22). The scope of basic 
reparation benefits for out-of-State accidents depends on the existence of 
security providing basic reparation benefits. As to accidents occurring out­
side this State, basic reparation insureds and persons occupying the secured 
vehicle are entitled to basic reparation benefits. Non-occupants, such as 
pedestrians who arc not basic reparation insureds, are not entitled to basic 
reparation benefits solely because they have been injured in an out-of-State 
accident involving a secured vehicle. Tho term “secured vehicle" is defined 
in Section 7(b).

The precedent for extending basic reparation benefits to out-of-State 
accidents causing injury to occupants of a secured vehicle who are not basic 
reparation insureds is the similar territorial coverage for medical payments 
insurance now commonly included in automobile insurance policies. The 
owner of a private passenger vehicle would ordinarily desire such coverage 
for passengers in Ids vehicle, whether or not the injury-causing accident 
occurred in this State. That out-of-State protection is not provided, how­
ever, for occupnnts of a secured vehicle which is one of five or more vehicles 
under common ownership, and which is regularly used in the business of 
transporting persons or property, or n vehicle owned by the United States 
or other states. Otherwise, the out-of-State oceupnnt provisions would pro­
duce such anomalous results as entitling a passenger on an interstate bus, 
no pnrt of whose journey involved this State, to recover bnsic reparation 
benefits undei this State’s law if the vehicle was registered in this State.

To the extent this Section entitles persons to basic reparation benefits 
for injury caused by accidents outside this State, there arc no territorial 
limits to that entitlement. Hnsic reparation insureds are thus covered for 
motor vehicle injury accidents on a world-wide basis, and occupnnts of a 
secured vehicle are covered wherever the vehicle is operated. The required 
security for tort liability (Section 10) and optional added reparation insur­
ance (Section 16), however, may he limited to injury arising from accidents 
within tho United States, its territories nnd possessions, and Cannda.

21



Section 2

The term "basic reparation benefits” is defined in Section 1 (a )(2 ). The 
term “accident,” as used in this Section and Section 5, does not draw the 
distinction as to whether, from the point of view of the person causing the 
accident, the injury was accidental or intentional. Fiom the point of view 
of the victim who did not intentionally injure himself, injuries are the 
result of "accident” whether the person causing the injury intended to do 
so or not. Thus, the term “accident' is, as used in these Sections, a generic 
term applied to the incident which immediately gives rise to liability. 
Persons intentionally causing injury to themselves are disqualified from 
recovery of basic reparation benefits (Section 22). On the other hand, the 
term “accident” as applied to the obligation to maintain security for tort 
liability, refers to events which are “accidents” from the point of view of 
the person causing harm (Section 10).

1 S e c t io n  3. [O b liga tion  to Pag Basic Reparation Benefits]
2 (a ) B asic re p a ra tio n  benefits shall be paid  w ith o u t reg a rd
3 to  fa u lt.
4 (b) B asic re p a ra tio n  obligors and  th e  assigned  claim s
5 p lan  snail pay  basic  re p a ra tio n  benefits, u n d er th e  te rm s and
6 cond itions s ta ted  in th is  A ct, fo r  loss from  in ju ry  a r is in g
7 o u t o f m ain ten an ce  o r  use o f a m otor vehicle. T h is obliga-
8 tion  ex is ts  w ith o u t re g a rd  to  im m unity  from  liab ility  o r su it
9 w hich m ig h t o th erw ise  be applicable.

Comment

As Section 2 defines the right of injured persons to obtain basic repara­
tion benefits, this Section states the obligation of reparation obligors to 
pay those benefits. Identification of the bnsic reparation security applicable 
to a particular injury is determined by the provisions on priority of appli­
cability of security (Section -1). Tin scope of the obligation to provide 
security is defined by the provisions on security covering the vehicle (Section 
7). The requirement that basic reparation benefits be paid without reference 
to fnult is an explicit statement of that which is implicit throughout this 
Act. (There are, however, limited disqualifications for some converters of 
motor vehicles (Section 21) and those intentionally causing injury to them­
selves or other persons (Section 22).) The last sentence, while primarily 
directed at governmental and charitable immunities, provides that no 
immunity from tort liability nor immunity from suit affects the obligation 
to pay bnsic reparation benefits.

1 S ection  4. [P r io r i t y  o f A p p lic a b ility  o f Secu rity fo r  P a y -
2 m ent o f  B asic R eparation  Benefits]
3 (a ) In  case of in ju ry  to th e  d riv e r o r o th er occupan t of a
4 m otor vehicle, if  th e  accident causing  th e  in ju ry  occurs w hile
5 th e  vehicle is being  used in the  business of tra n s p o r tin g
6 persons o r  p ro p e rty , the  secu rity  fo r  pay m en t o f basic rep-
7 a ra tio n  benefits is the secu rity  covering  th e  vehicle or, if
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8 none, th e  sec u rity  u n d er w hich th e  in ju re d  person  is a  basic
9 re p a ra tio n  in su red .

10 (b ) In  case of in ju ry  to  an  em ployee, o r to  h is  spouse o r
11 o th e r re la tiv e  re s id in g  in th e  sam e household, if  th e  acciden t
12 cau sin g  th e  in ju ry  occurs w hile th e  in ju re d  person  is d riv in g
13 o r occupying  a  m o to r vehicle fu rn ish e d  by  th e  em ployer, the
14 sec u rity  fo r  p ay m en t o f basic  re p a ra tio n  benefits is th e
15 sec u rity  covering  th e  vehicle or, i f  none, th e  sec u rity  u n d er
16 w hich  th e  in ju re d  person  is a  basic  re p a ra tio n  insured .
17 (c) In  all o th er cases, th e  fo llow ing  p r io r i t ie s  apply.
18 (1 ) T he sec u rity  fo r  p ay m en t o f basic re p a ra tio n  bene-
19 fits applicab le to  in ju ry  to  a  basic  re p a ra tio n  in su red  is
20 th e  secu rity  u n d er w hich th e  in ju re d  person  is a  basic
21 re p a ra tio n  insured .
22 (2) T he sec u rity  fo r  p ay m en t o f basic  re p a ra tio n  bene-
23 fits applicab le to  in ju ry  to  th e  d r iv e r  o r  o th e r occupan t of
24 an  involved m oto r vehicle w ho is n o t a basic  re p a ra tio n
25 in su red  is th e  secu rity  covering  th a t  vehicle.
26 (3) T he secu rity  fo r  p ay m en t o f basic  re p a ra tio n  bene-
27 fits applicab le to  in ju ry  to  a person  n o t o th erw ise  covered
28 w ho is no t th e  d riv e r o r o th e r o ccu p an t o f an  involved
29 m oto r vehicle is the  sec u rity  cov erin g  an y  involved m otor
30 vehicle. An unoccupied p ark ed  vehicle is n o t an  involved
31 m o to r vehicle unless it was p ark ed  so a s  to  cause un-
32 reasonab le  r isk  o f in ju ry .
33 (d ) I f  tw o  o r m ore o b liga tions to  pay  basic  re p a ra tio n
34 benefits a re  applicable to an  in ju ry  u n d e r th e  p r io r itie s  se t
35 out in  th is  Section, benefits a re  payab le  only once and  the
36 re p a ra tio n  obligor a g a in s t w hom  a claim  is asse rted  shall
37 process and  pay  th e  claim  as if  w holly responsib le , b u t he is
38 th e re a f te r  en titled  to recover co n trib u tio n  p ro  r a ta  fo r  the
39 basic re p a ra tio n  benefits paid an d  th e  costs of p rocessing
40 the claim . W here co n trib u tio n  is so u g h t am ong  re p a ra tio n
41 obligors responsib le  u n d er p a ra g ra p h  (3) o f subsection  (c)
42 p ro ra tio n  shall be based on the  n u m b er o f involved m otor
43 vehicles.

Comment

This Section determines which bnsic repnrntion security will provide 
compensation to n person qualified to receive basic repnrntion benefits under 
Section 2. The underlying principle, as set out in paragraph (1) of subsec­
tion (c), is thnt, insofar us possible, 11 person suffering loss should make his 
claim for basic reparation be .‘fits against his own reparation obligor. This 
principle cannot be strictly adhered to because not all persons suffering
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loss will t"> basic reparation insureds. If the injured person is not a basic 
reparation insured, as defined in Section 1 (a )(3 ), but is an occupant of a 
vehicle, he receives benefits from the security covering the vehicle. Pedes­
trians and other persons not occupying a motor vehicle, who are injured in 
motor vehicle accidents, but who are not basic reparation insureds, may 
claim against the security covering any “involved” vehicle.

Other provisions of this Section provide exceptions to the principle that 
each person claims against his own reparation obligor, for the purpose of 
requiring the owners of certain vehicles to bear the cost of injury to occu­
pants. When a motor vehicle is used in the business of transporting persons 
or property, under subsection (a) the insurer of that vehicle is responsible 
for all claims arising from injury to its occupants while it is being so used. 
Thus, a passenger in a bus or taxicab will look to the security covering the 
vehicle. If, when injury occurs to its occupants, the vehicle is not being used 
in the business of transporting persons or property, the provisions of sub­
sections (b) or (c) are applicable.

If an employer furnishes a motor vehicle to an employee, under subsection 
(b) the security covering that vehicle is responsible for claims arising from 
injury to the employee or his spouse or other relative residing in the same 
household while driving or occupying the vehicle. This is so whether or not 
the employee is ncting within the course of his employment at the time he 
is injured. The term “relative residing in the same household,” used in this 
subsection, is slightly narrower in scope thnn the similar term used in the 
definition of "basic reparation insured” (Section 1 (a )(3 )) . If neither the 
employee nor the members of his family own another vehicle, injury tc 
family members while occupying the employer-furnished vehicle would be 
covered by the vehicle’s security in any event under paragraph (2) of sub­
section (c). If, however, there are family policies covering other vehicles, 
unrelated minors who are basic reparation insureds under those policies, 
will look to them for payment of benefits. The simpler definition of the 
family unit used here will make it somewhat easier for the reparation 
obligor providing security for the employer-furnished vehicle to determine 
the scope of its obligation to members of the employee’s family.

Where the person required to maintain security has not done so, or where 
the insurer is insolvent, the injured person may collect basic reparation 
benefits from the assigned claims plan (Section 18). Thus, a pedestrian who 
is not a bnsic reparation insured, injured by an uninsured vehicle, will not 
bo denied benefits. However, if a person is a basic repnrntion insured under 
n policy issued by a solvent insurer, he is not required in any case to 
prosecute his clnim under the assigned claims plan. An occupant of n motor 
vehicle being used in the business of transporting persons or property, nnd 
an employee occupying an employer-furnished vehicle, a n  entitled to ben­
efits under their own basic reparation policies if the veniclc is uninsured.

1 SECTION 5. [P a r t ia l A bo lit ion  o f T o rt  L ia b il it y ]
2 (a ) T o rt liab ility  w ith  re sp ec t to acciden ts  occur: in g  in
3 th is  S ta te  an d  a r is in g  from  the  ow nersh ip , m ain tenance, o r
4 use o f a  m o to r vehicle is abolished excep t as t o :
5 (1 ) liab ility  o f the  o w ner of a  m o to r vehicle involved in
6 an acciden t if sec u rity  covering  th e  vehicle w as no t pro-
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7 vided a t  th e  tim e of th e  a c c id e n t;
3 (2) liab ility  of a  person in  the  business of re p a ir in g ,
9 serv ic ing , o r o th erw ise  m ain ta in in g  m otor vehicles a r is in g

10 fro m  a  defect in a  m otor vehicle caused  o r no t co rrec ted
11 by an  a c t o r om ission in re p a ir , serv ic ing , o r  o th e r m ain -
12 tenance o f a  vehicle in  th e  course o f h is b u sin ess;
13 (3) liab ility  o f a  person fo r  in ten tio n a lly  caused h a rm
14 to  person  o r p ro p e r ty ;
15 (4) liab ility  of a  person  fo r h a rm  to p ro p e rty  o th e r
16 th an  a  m o to r vehicle and its  c o n te n ts ;
17 (5) liab ility  of a  person in th e  business of p a rk in g  o r
18 s to r in g  m otor vehicles a r is in g  in th e  course of th a t  busi-
19 ness fo r  h a rm  to a  m otor vehicle an d  its  co n ten ts ;
20 (6) dam ages fo r any  w ork  loss, rep lacem ent serv ices
21 loss, su rv iv o r’s economic loss, and  su rv iv o r’s rep lacem ent
22 serv ices loss, n o t recoverable as basic  re p a ra tio n  benefits
23 by  reason  of th e  lim ita tio n  con ta ined  in th e  provisions on
24 s ta n d a rd  w eekly lim it on benefits fo r  those losses (Section
25 13 ), t h a t  occur a f te r  the  in ju red  person  is disabled by th e
26 in ju ry  fo r  m ore th an  [6] m on ths o r a f te r  h is dea th
27 caused by the  in .ju ry ; and
28 (7) dam ages fo r  noneconom ic d e trim en t in excess
29 of [$5,000], b u t only  if th e  acciden t causes death , sig -
30 n ifican t p e rm an en t in ju ry , serious p erm an en t d isfigure-
31 m ent, o r m ore th an  6 m onths of com plete in ab ility  of th e
32 in ju re d  person to  w ork  in an  occupation. “ Com plete in-
33 ab ility  o f  an in ju re d  person to w ork  in an  occupation”
34 m eans in ab ility  to p erfo rm , on even a  p a r t- tim e  basis,
35 even som e of the  d u ties requ ired  by his occupation o r, if
36 unem ployed a t  th e  tim e of in ju ry , by  any  occupation fo r
37 w hich th e  in ju red  person w as qualified.
38 (b) F o r pu rposes o f th is  Section and  th e  p rovisions on
39 re p a ra tio n  ob ligor’s r ig h ts  o f re im b u rsem en t, sub roga tion ,
40 and  in d em n ity  (Section  6 ) ,  a  person does n o t in ten tio n a lly
41 cause h a rm  m erely  because h is  ac t o r  fa ilu re  to ac t is in-
42 ten tio n a l o r  done w ith  h is realiza tion  th a t  it c rea tes  a g rav e
43 risk  o f  h a rm .

Comment

This is tho key provision of tho Act, designed to eliminate the hulk of tort 
claims for personal injury arising from the maintenance or use of motor 
vehicles. Economic loss from personal injury is compensated by basic 
reparation benefits, payable to automobile accident victims without reference 
to fault (Section 2). Harm to motor vehicles nnd their contents, along with
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other harm to property, is not conn, nsated by basic reparation benefits 
(Section 15). Savings from the elimination of controversies over fault, and 
the abolition of actions for less-than-severe pain and suffering will be used 
to pay for the extensive benefits provided under basic reparation insurance.

Neither basic reparation benefits nor the tort actions specifically retained 
by the 7 paragraphs of subsection (a) are the exclusive remedies for 
victims of automobile accidents. Benefits available under existing state and 
federal law which are not based on tort are unaffected by this Section. Sig­
nificant examples of those benefits are workmen’s compensation and social 
security disability benefits. (See the Comment to Section G with reference 
to the effect of the tort exemption on the right of subrogation under the 
Workmen's Compensation Act.) Under the provision on calculation of r.et 
loss (Section 11), however, both workmen’s compensation benefits nnd t.ocinl 
security benefits are excluded in calculating basic reparation benefits. More­
over, the only tort actions which are abolished -ire those which arise from 
the defendant’s ownership, maintenance, or use ^f a motor vehicle. Among 
tho potential tort actions thus retained by an automobile accident victim 
would be those against an nutomobile manufacturer for products liability 
or ngainst a railroad in the case of an automobilc-train collision.

There are 7 specific exceptions to the general principle abolishing tort 
actions nrising from the ownership, maintenance, or use of a motor vehicle. 
In the case of all the exceptions, this Act creates no new tort liabilities or 
remedies, but merely retains tort liability to the extent that it exists under 
the relevant law. For example, if relevant law of the Stntc of enactment 
permits survival of a decedent’s claim for relief for conscious pain and 
suffering prior to death, paragraph (7) preserves that claim subject to the 
[$5,000] exemption. On the other hand, if no claim for relief survives under 
relevant law, paragraph (7) creates no claim for the decedent’s pain and 
suffering prior to death.

This Section limits tho application of the general tort exemption to 
liability nrising from motor vehicle accidents within the State. The victim 
of an out-of-State automobile accident, would be entitled to whatever tort 
remedy is allowed him by the state where the accident occurred, even if he 
is also entitled to basic reparation benefits as a basic reparation insured or 
as an occupant of an insured vehicle (Scctu 2). If basic or ndded repara­
tion benefits are paid, the insurer is subrogated to the injured person’s tort 
recovery (Section 01.

S (a )(l). The rationale for denying the tort exemption to persons failing 
to comply with the requirement of providing security (Section 7) is that 
such persons have not contributed to the payment of basic reparation ben­
efits which are intended to replace much of existing tort liability. For 
example, the State is not empowered to require that the United States 
government post security for the payment of basic reparation benefits. The 
United States' obligation to pay the victims of accidents involving govern­
ment motor vehicles is limited to >aying "tort claims, in the same manner, 
and to the same extent as a private individual under like circumstances” 
(28 IJ.S.C, § 2G74). Under the provisions on security covering the vehicle 
(Section 7), the United States government may elect to provide security for 
its vehicles. If  the United States provides security, it would be exempt from 
tort liability. But, under this paragraph, if it elected not to do so, it would 
continue to be liable in tort “to the same extent as a private individual" 
who had not complied with tho security requirement. This paragraph retains
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tort liability only for the owner of the unsecured vehicle, since, under the 
provisions on security covering the vehicle, only the owner is required to 
furnish such security. The driver of an unsecured vehicle who is not the 
owner is not liable in tort under the tort action retained by this paragraph. 
The ov ier's vicarious liability under owncr-conscnt statutes or principles 
of the law of agency is . etaincd, however, as if the driver’s tort liability had 
been retained as well.

5(a)(2). The retained tort action provided by this paragraph is intended 
to alleviate an anomaly which would otherwise arise from the definition in 
Section 1(a)(6) of “maintenance or use of a motor vehicle.” Under that 
definition “conduct within the course of a business of repairing, servicing, 
or otherwise maintaining motor vehicles” is included only if “the conduct 
occurs ofT the business premises." The primary purpose of that provision is 
to disallow basic reparation benefits to a person injured by automobile 
maintenance activities in a motor vehicle service garage, while allowing 
benefits to persons injured by such conduct as road testing the vehicle on a 
highway. A subsidiary purpose of the definition is to retain tort liability if 
a person is injured on the highway or there is harm to property as a result 
of negligent repair. The exception in this pnragraph assures that tho avail­
ability of tort recovery to a person who is injured on the highway or whose 
vehicle is damaged as a result of a faulty repair will not depend on whether 
the repair took place on or off the business premises of the mechanic.

5(a)(3). The retained tort notion for intentionally caused harm encom­
passes, among others, trnditionnl liability for assault nnd battery. The tort 
liability insurance required by the provisions on requirement of security 
would not insure against the liability retained by this pnragraph (see the 
Comment to flection 10).

5(a)(4). The retained tort action for harm to propel ty provided by this 
paragraph, leaves harm to property other than a motor vehicle nnd its con­
tents to the existing tort liability system. However, the tort exemption ex­
tends to motor vehicles and their contents. By eliminating tort claims for 
vehicle damage, a State will effect lower total insurance costs for vehicular 
damage. As in the case where tho issue of fault is eliminated in compensat­
ing persons for bodily injury, total insurance costs will be reduced because 
there can be no quarrel over culpability nnd no administrative expense in 
assigning ultimate responsibility. This aspect of the savings for vehicle 
damage will not equal the percentage savings in tho bodily injury area 
because there >s no equivalent to the savings in the bodily injury area from 
the elimination of all but the most severe claims for pain and suffering. 
Savings will result, however, from a motorist’s having to carry only one 
coverage applicable to vehicle damage (an optional collision coverage on his 
own car (Section 10(h)), whereas under the present system two coverages 
are commonly carried (collision, a nonfault coverage, and property damage 
liability, a fault coverage). Where a motorist chooses not to insure his own 
vehicle, his premium for property damage will reflect only his exposure to 
out-of-State accident liability am! ''ability for damage to nun-vehicular 
property. For a motorist owning an < xpensive automobile, optional full col­
lision coverage may cost more than his premiums under the present system 
for collision and property damage liability, since his present collision cov­
erage expense is reduced by subrogation of the insurer to tort claims against 
other drivers. For those owning less expensive automobiles, total premium 
costs will be reduced, even for the owner who carries the optional full
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collision coverage. This underscores a major argument for removing damage 
to vehicles and their contents from the tort liability system. That is, if tort 
liability for vehicle damage is retained, owners of less expensive cars are 
required to pay liability insurance premiums which reflect the exposure to 
loss of other persons’ more expensive vehicles. Owners may also elect an 
inverse-liability col'ision coverage (Section 10(b)(2)), covering the vehicle 
when the driver of the other vehicle is ,t fault. This would give the owner 
the benefits that he might collect from other drivers under the fault system. 
With this coverage, however, the owner of a less expensive vehicle is not 
required to pay a premium covering the loss exposure of other, more expen­
sive vehicles.

5(a)(5). The primary purpose of the tort nction retained by this para­
graph is to retain the tort action of a person who has left his car in a 
parking lot or parking garage and whose vehicle has been damaged because 
of the conduct of an employee of the lot or garage.

5(a) (())• Basic reparation benefits arc not tied to the injured person's 
current wage level, but provide for recovery of future loss caused by the 
injured person’s inability to engage in work. (See the definition of work 
loss (Section 1(a) (5) (ii>.) On the other hand, basic reparation benefits 
for work loss, replacement services loss, survivor's economic loss, nnd sur­
vivor's replacement services loss is restricted to a total limit of $200 in any 
one week period (Section 13).

A threshold requirement of the retained tort action for excess economic 
loss is that the injured person be continuously “disabled’' for more than 
((’>] months or die from his injuries. In the light of tho subject of this 
paragraph, the term “disabled” should be interpreted in the sense of in­
ability to engage in employment or perform those services for which recovery 
is sought. Recovery is limited to excess loss which follows [ti] months' con­
tinuous disability, or death. Where an injured person has purchased added 
reparation insurance providing protection beyond the $200 limit, but qual­
ifier, for tho tort action for his excess loss under this paragraph, his recovery 
is subject to the reparation obligor's right of subrogation (Section (1).

If an injured person qualifies for recovery of excess economic loss under 
this pnragraph, he is not entitled to recover for all economic loss for which 
basic reparation benefits have not been or will not be paid, but only that 
which is excluded from payment of basic reparation benefits by reason of 
the limitation contained in the provisions on standard weekly limit on 
benefits for certain losses (Section 13). He cannot recover for loss unre­
coverable because ho has elected certain optional exclusions, or deductibles. 
(For comment on calculation of the $200 limit, and its relationship to op­
tional deductibles and exclusions, see the Comments to Sections 13 and Id.) 
Thus, if a person has elected to exclude all benefits for replacement serv'ces 
loss (Section 1-1 (a) (3)) that loss would be unrecoverable as basic repnrn­
tion benefits because he had elected the exclusion and not because of the 
limitation contained in Section 13, Hence, no matter the slzo of his loss, 
his tort recovery pursuant to this paragraph would noL include damages 
for replacement services loss.

5(a)(7). The thrust of this paragraph is to preserve tort actions for non­
economic detriment only for persons who have suffered very serious injury. 
This is accomplished through two separate, but related, devices. First Is the 
requirement that one of four alternate threshold tests be met. Of tho three 
threshold tests other than death, two require that there be permanent injury.
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The third refers to temporary disability for 0 months and is narrowly de­
fined to require complete inability of the injured person to work in his 
occupation. Permanent injuries which do not completely disable the person 
from engaging in work may qualify under the threshold tests relating to 
significant permanent injury or serious permanent disfigurement.

Second, if a threshold test is met, any recovery is reduced by the [$5,000] 
exemption. The threshold tests other than “death” will inevitably roqrire 
judicial interpretation. For this reason, the thresholds are coupled with an 
exemption designed to reduce the area of contention whether minor injuries 
fall within one of these threshold tests, and to reduce the cost to the system 
by eliminating recovery of damages for noneconomic detriment bj those 
less seriously injured. It should also reduce the incentive for litigation, on 
the part of those with trivial injuries, as to whether one of the threshold 
tests for recovery of damages for noneconomic detriment has been met. 
Without a significant exemption, many accident victims whose claims for 
economic loss had been fuliy compensated by basic reparation benefits and 
who hnd not suffered very serious injury, would have an arguable case, with 
some settlement value, for recovery beyond their out-of-pocket losses.

X(b). This subsection is designed to eliminate the possibility that “ inten­
tionally caused harm," as used in paragraph (.')) of subsection (a) of this 
Section and in Section 5(c), will be misconstrued to include cases where 
the defendant’s conduct created a grave risk >f serious harm, whore the 
defendant intended the act which resulted in b.;rm, or where the defendant 
engaged in conduct he knew to be reckless or negligent.

1 SECTION G. [R eparation  O bligor's R ig h ts  o f R eim burse-
2 m ea t, Subroga tion , and In d e m n ity ]
3 (a ) A re p a ra tio n  ob lig o r does not have and  m ay  not
4 d irec tly  o r in d irec tly  c o n tra c t fo r a r ig h t  of re im b u rsem en t
5 from  o r  su b ro g a tio n  to  th e  proceeds of a  claim  fo r  re lie f  o r  
G cause o f action  fo r noneconom ic d e tr im e n t (Section 5 (a )  ( 7 ) )
7 of a re c ip ien t of basic o r  added  re p a ra tio n  benefits.
8 (b ) E x cep t as p rov ided  in subsection  ( a ) ,  w henever a
9 person  who receives o r  is en title d  to receive basic o r added

10 re p a ra tio n  benefits fo r  an  in ju ry  has a claim  o r cause o f
11 action a g a in s t an y  o th e r person  fo r  breach  of an  obligation
12 o r d u ty  causing  th e  in ju ry , th e  re p a ra tio n  obligor is sub ro -
13 gated  to the  r ig h ts  of the  c la im an t, and  has a claim  fo r re-
14 lief o r  cause of ac tion , se p a ra te  from  th a t  of th e  c la im an t, 
1G to the  ex te n t th a t  (i)  e lem en ts of dam age com pensated  fo r  
1G by basic  o r added re p a ra tio n  in su ran ce  a re  recoverab le and
17 (ii) th e  re p a ra tio n  ob ligor h as  pa id  o r  become obligated  to
18 pay accrued  o r fu tu re  basic o r  added re p a ra tio n  benefits.
19 (c) A re p a ra tio n  o b lig o r has a  r ig h t o f indem nity  a g a in s t
20 a person  w ho has converted  a m o to r vehicle involved in an
21 accident, o r  a  person  who h as  in ten tio n a lly  caused in ju ry  to
22 person o r h a rm  to p ro p e rty , fo r  basic  and  added re p a ra tio n
23 benefits paid to o th e r  p e rso n s fo r  the  in ju ry  o r  h a rm  caused
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24 by  th e  conduct of th a t  person , f o r  th e  cost o f p rocessing
25 claim s fo r  those benefits, and  fo r  reasonab le  a tto rn e y ’s fees
26 an d  o th e r  expenses o f en fo rc in g  th e  r ig h t  of indem nity . F o r
27 pu rp o ses  of th is  subsection , a  person  is n o t a  co n v e rte r  i f  he
28 uses th e  m otor vehicle in th e  good fa ith  belief th a t  he  is
29 legally  en titled  to  do so.

Comment
Under Section 5, there are substantial areas in which tort liability re­

mains in effect for injury related to motor vehicle accidents. As to these 
possible tort recoveries, it is desirable to prevent duplication of recovery 
by the injured person for the same elements of loss and to vest control of 
the right of recovery in the person having the real economic interest.

To accomplish this result, Section 6 allocates the beneficial interests in 
and control over the remaining tort nnd related causes of action or claims 
between the injured person nnd the reparation obligor on the basis of the 
kind of loss for which recovery is sought. Thus, subsection (a) deprives a 
reparation obligor of any right of subrogation or reimbursement from the 
proceeds of a claim or cause of action for noneconomic detriment because 
those kinds of loss are not compensable by basic reparation insurance.

On the other hnnd, subsection (b) provides that to the extent that a 
claim or cause of action arising from an injury is for recovery of elements 
of damage which are compensable by basic or added reparation insurance, 
nnd n reparation obligor has paid benefits or is obligated to pay future 
benefits, the claim or cause of action is vested by subrogation separately in 
the reparation obligor. To the extent that other elements of damage not 
compensable by reparation benefits arc recoverable, the claim or cause of 
action remains with the injured person or his survivors. The subrogation 
provision is not limited to “tort” claims, but extends to claims "for breach 
of an obligation or duty causing the injury” in order to assure that there 
will be reimbursement from recoveries such ns those for products liability 
if they are based, in a particular state, on legal theories other thnn tort.

A number of collateral issues arc posed by the division of these claims or 
causes of action between the injured person, or his survivors, and the 
reparation obligor. These include questions of joinder, estoppel, nnd other 
procedural implications. These matters, however, are resolved by reference 
to other laws of the enacting State and are beyond the provisions of this Act.

Under subsection (c), tho reparation obligor is entitled to indemnity 
against intentional tortfeasors and converters. The linbility to indemnify 
is not likely to be underwritten by insurance. Under this subsection, how­
ever, if one of those persons has assets to satisfy a judgment, a repnrntion 
obligor is entitled to collect from him its full outlny for benefits paid to 
other persons whether or not the intentional tortfeasor or converter is 
linble to the injured person. The conversion concept ’-sed in this Section and 
in the provisions on converted vehicles (Section 21) is that of the common 
law of torts, with reference to dominion nnd control of the converted vehicle. 
The mental element is significantly different, however. For example, one 
who takes a vehicle without permission is not a converter, as the term is 
used in this Section and Section 21, if he hus an honest belief (whether or 
not thut belief was reasonable) that he has permission to do so. Under the
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provisions on deduction and set-off (Section 30), a reparation obligor may 
not refuse to pay benefits to a basic reparation insured injured in the course 
of converting a motor vehicle (see Section 21) and may not offset its in­
demnity rights against bv nefits due. (See, also, the provisions on exemption 
of benefits (Section 31).)

To the extent that workmen’s compensation carriers are now subrogated 
to an injured workman’s third-party tort claims, that right has been f.ub- 
stantially eliminated by Section 5 as to workmen’s compensation benefits 
paid for injuries arising out of the maintenance or use of a motor vehicle. 
Where tort liability is retained, however, th ?re has been no attempt under 
this Act to affect existing rights of subrogation under workmen’s compen­
sation acts, as this section deals only with subrogation rights of reparation 
obligors.

1 S e c t io n  7. [S ecu rity  Covering M oto r Veh icle ]
2 (a ) T h is  S ta te , its  po litica l subdiv isions, m un icipal cor-
3 p o ra tio n s , and public  agencies shall con tinuously  p rovide
4 p u rsu a n t to  subsection (d ) secu rity  fo r  th e  p ay m en t o f basic
5 re p a ra tio n  benefits in  accordance w ith  th is  A ct fo r  in ju ry
6 a r is in g  fro m  m ain ten an ce  or use of m o to r vehicles ow ned by
7 those e n titie s  [an d  opera ted  w ith  th e ir  p e rm issio n ].
8 (b ) T he U nited  S ta te s  and  its  public  agencies an d  any
9 o th e r s ta te , its  political subdiv isions, m un icipal co rp o ra tio n s,

10 and public agencies m ay p rovide p u rs u a n t  to  subsection (d )
11 sec u rity  fo r  th e  p ay m en t of basic  re p a ra tio n  benefits in
12 accordance w ith  th is  A ct fo r  in ju ry  a r is in g  from  m ain-
13 tenance o r use o f m o to r vehicles ow ned by those en titie s
14 [and  opera ted  w ith  th e ir  p e rm iss io n ].
15 (c) E x cep t fo r  en titie s  described in subsections (a ) and
16 ( b ) , every  ow ner of a m otor vehicle reg is te red  in th is  S ta te ,
17 o r o p era ted  in th is  S ta te  by him  o r w ith  h is perm ission , shall
18 continuously  p rovide w ith  x’espect to th e  m otor vehicle w hile
19 it is e ith e r  p re se n t o r reg is te red  in th is  S ta te , and an y  o th e r
20 person m ay p rov ide w ith  resp ect to an y  m oto r vehicle, by  a
21 co n tra c t of in su ran ce  o r  by q u a lify in g  as a  se lf- in su re r,
22 secu rity  fo r  the  pay m en t of basic re p a ra tio n  benefits in
23 accordance w ith  th is  A ct and  sec u rity  fo r  p ay m en t of to r t
24 liab ilities, a r is in g  from  m ain tenance  o r  use of th e  m otor
25 vehicle.
26 (d ) S ecu rity  m ay  be provided by a  co n tra c t of in su ran ce
27 o r by q u a lify in g  a s  a se lf- in su re r  o r  ob ligated  g o v ern m en t
28 in com pliance w ith  th is  Act.
29 (e) S elf-in su rance, su b jec t to  app ro v al o f the  [com m is-
30 sioner] o f in su ran ce , is effected by filing w ith  the [com m is-
31 s io n er] in sa tis fac to ry  fo r m :
32 (1) a  co n tin u in g  u n d e r ta k in g  by the  ow ner o r  o th e r
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33 a p p ro p ria te  person  to  pay  to r t  liab ilities  o r  basic  re  p a ra -
34 tion  benefits, o r  both , and to  p erfo rm  all o th e r ob ligations
35 im posed by th is  A c t ;
36 (2) evidence th a t  a p p ro p ria te  provision  ex is ts  fo r
37 p ro m p t and efficient adm in istra tion  of all claim s, benefits,
38 and  ob ligations provided by th is  A c t ; and
39 (3) evidence th a t  re liab le  financial a rran g e m e n ts , de-
40 posits, or com m itm ents ex is t p ro v id in g  assu rance , sub-
41 s tan tia lly  equ ivalen t to  t h a t  afforded by  a  policy o f in-
42 su ran ce  com plying w ith  th is  A ct, fo r  p ay m en t of to r t
43 liab ilities, basic re p a ra tio n  benefits, and  all o th e r obliga-
44 tions im posed by th is  Act.
45 (f)  A n en tity  described in subsection (a ) o r (b) m ay
46 provide secu rity  by law fully  o b liga ting  itse lf  to  pay  basic
47 re p a ra tio n  benefits in accordance w ith  th is  Act.
48 (g) A person p rov id ing  sec u rity  p u rs u a n t to  subsection
49 (e) is a  “se lf- in su re r.” An en tity  described  in subsections
50 (a )  o r (b ) th a t  has provided secu rity  p u rsu a n t to  subsec-
51 tion  (d) is an “obligated  go v ern m en t.”
52 (h ) “ S ecu rity  covering  th e  vehicle" is th e  in su ran ce  o r
53 o th e r sec u rity  so provided. T he vehicle fo r  w hich the  sec u rity
54 is so provided is th e  “secured vehicle.”
55 (i) “ B asic re p a ra tio n  in su ran ce”  includes a co n trac t,
56 se lf-in su rance , o r o th e r legal m eans u n d er w hich th e  obliga-
57 tion  to pay  basic rep a ra tio n  benefits a rises.
58 [ ( j )  A m otor vehicle m ay n o t lie reg is te red  in th is  S ta te
59 unless evidence sa tis fac to ry  to  th e  [ r e g is tr a r  o f m o to r
60 vehicles] is fu rn ish ed  th a t  secu rity  has been provided as
61 requ ired  by th is  Section .]

Comment

This Section broadly requires the maintenance of security for payments 
of basic reparation benefits and tort liability for all vehicles operated or 
registered in this State, except those owned by the United Stales, other 
states, or their entities. Under subsection (c), the out-of-State owner of u 
motor vehicle registered in another state whose automobile is operated 
with his permission in this State must maintain security while the vehicle 
is present in this State. There is no waiting period, nor does this Section 
permit operation in the State for a short period of time without the re­
quired security. Under Section 0(b), however, existing policies of liability 
insurance covering out-of-Stnte vehicles are converted to required basic 
reparation and tort liability insurance. With reference to motor vehicles 
which are not registered in this State, the obligation to provide security 
exists only if the vehicle has been operated in this State by tho owner or 
with his permission, and only while the vehicle is present in this State, On
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the one hand, it may be concluded in some cases that a person entrusted 
with the vehicle has the owner’s permission to operate the vehicle in this 
State, even if the owner has not expressly authorized operation in this 
State. On the other hand, operation of a motor vehicle in this State by a 
thief would not of itself constitute operation with the owner’s permission. 
Borderline cases concerning “scope of permission” must be decided on a 
case-by-case basis, as they have been under current owner-consent statutes. 
If the vehicle is registered in this State, or has been operated in this State 
by the owner or with his permission, the required security applies even if 
the vehicle was operated by a thief or other converter at the time of the 
accident.

The requirement for maintenance of security may be met by a policy of 
insurance or through self-insurance. Subsection (f) gives governmental 
entities a third method, peculiar to them, of complying with the security 
requirement under this Section. Thus, the United States government, if it 
obligates itself to pay basic reparation benefits, is treated as an owner of 
vehicles who has provided the required security, and is relieved of the tort 
liability which is imposed on owners of unsecured vehicles (Section 5(a) (1)).

Subsection (j), which is bracketed, is optional. Those states which decide 
to enforce the security requirement for registered vehicles by making 
evidence of security a condition precedent to registration should include 
this provision.

1 S e c t io n  8. [O b liga tions Upon T erm ination  o f Security ']
2 (a ) An ow ner of a  m otor vehicle reg iste red  in th is  S ta te
3 who ceases to  m ain ta in  secu rity  as requ ired  by  the  pro-
4 visions on secu rity  (Section 7) [shall im m ediately  su r-
5 re n d e r  the  re g is tra tio n  certificate  and  license p la tes  fo r  the
6 vehicle to  the  [ re g is tra r  o f m otor vehicles] an d ] m ay not
7 o p era te  o r p erm it o peration  of the  vehicle in th is  S ta te  until
8 secu rity  has again  been provided [and p roo f of the secu rity
9 fu rn ish ed ] as  requ ired  by th is  Act.

10 (b) An in su re r  who h as  issued a co n trac t o f in su rance
11 and  know s o r has reason  to  believe the  co n trac t is fo r the
12 purpose of p rov id ing  secu rity  (Section 7 ( d ) )  shall im m edi-
13 a tc ly  give notice to th e  [ r e g is tr a r ]  of m otor vehicles o f the
14 te rm in a tio n  of the in su rance.
15 (c) If  the  [com m issioner] o f insurance w ith d raw s ap-
16 proval of secu rity  p rov ided  by a  se lf- in su re r o r know s th a t
17 the cond itions fo r se lf-in su ran ce  have ceased to ex ist, he
18 shall im m ediately g ive notice th ereo f to  the [ r e g is tr a r ]  of
19 m otor vehicles.
20 (d ) The req u irem en ts o f subsections (b) and  (e) m ay
21 bo w aived o r  modified by rule of the [ re g is tra r ]  of m otor
22 vehicles.

comment
Tho requirement of subsection (u) for surrender of registration ccrtifi-
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cates and license plates is optional, but the provision may be included in 
t..e statute whether or not Section 7(.i), requiring evidence of security as 
a condition precedent to registration, has been in uded. The requirements 
of subsections (b) and (c) for notice to the [registrar of motor vehicles] 
are designed to implement subsection (a). Under subsection (d), the [regis­
tra r of motor vehicles] may adopt rules which dispense, in whole or in part, 
with the notice requirements of subsections (b) and (c) if he determines 
those notice requirements are not necessary for the purpose of keeping 
unsecured vehicles off the road.

1 S e c t io n  9. [ Included  C overages]
2 (a )  A n in su ran ce  c o n tra c t w hich p u rp o r ts  to  provide
3 coverage fo r basic re p a ra tio n  benefits o r is  sold w ith  rep re -
4 sen ta tio n  th a t  i t  p rovides secu rity  covering  a  m o to r vehicle
5 (Section  7) has the  legal effect of includ ing  all coverages
6 req u ired  by  th is  Act.
7 (b ) N o tw ith s tan d in g  any  co n tra ry  p rovision  in it, every
8 c o n tra c t o f liab ility  in su ran ce  fo r  in ju ry , w h erev er issued,
9 covering  ow nersh ip , m ain tenance, o r use o f a  m otor vehicle,

10 except, a  co n trac t w hich provides coverage only fo r  liab ility
11 in excess o f requ ired  m inim um  to r t  liab ility  coverages (Sec-
12 tion  10) ,  includes basic  re p a ra tio n  benefit coverages and
13 m inim um  secu rity  fo r to r t  liab ilities  req u ired  by th is  Act,
14 w hile it is  in th is  S ta te , and qualifies as secu rity  covering
15 th e  vehicle.
16 (c) An in su re r  au tho rized  to tra n s a c t o r tra n s a c tin g  busi-
17 ness in th is  S ta te  m ay not exclude, in any  co n tra c t of lia-
18 b ility  in su ran ce  fo r in ju ry , w h erev er issued, covering  ow ner-
19 sh ip , m ain tenance, o r  use o f a  m otor vehicle, excep t a
20 co n tra c t p ro v id in g  coverage only fo r  liab ility  in excess of
21 req u ired  m inim um  to r t  liab ility  coverage (Section 10),
22 th e  basic re p a ra tio n  benefit coverages and requ ired  m ini-
23 m um  secu rity  fo r  to r t  liab ilitie s  requ ired  by  th is  Act, w hile
24 tho  vehicle is in th is  S ta te .

Com ment

.Subsection (a) assures that every contract purporting to do so contnins 
tho mandated basic reparation and liability coverages regardless of the 
language actually used in the contract.

Subsection (b) explicitly applies to an insurer even though the insured 
iH a nonresident of this State, the insurer is not qualified to do business in 
this State, and the only contact of tho insurer with (Ids State is that its 
insured permitted operation of tho insured vehicle in this State. The effect 
of this provision ia to convert a foreign insurer's automobile or motor 
vehicle liability policy or contract to the coverages required under thin Act 
if tho insured vehicle is registered in this Stale or operated in this State
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with the owner’s permission. Since only “liability” insurance contracts are 
converted, an insurance contract limited to collision and comprehensive 
coverages is unaffected by this provision. Given the ready ability of the 
owner of a motor vehicle to drive his vehicle from state to state within a 
few days over an interstate highway rvstem, it is unreasonable for an 
insurer to argue that it could not contemplate out-of-stats use of the motor 
vehicle, or that it could only contemplate or foresee use within a limited 
geographic area. Accordingly, operation of the insured vehicle within the 
State, standing alone, should be a sufficient contact allowing the State to 
impose its substantive laws upon the out-of-State insurer of an out-of-State 
vehicle. Cf. Clay v. Sun Ins. Office, 377 U.S. 179 (1064).

Subsection (c) is, in part, a safety valve in the event subsection (b) were 
held to be unconstitutional. Without reference to where the contract is 
written, it requires, if the insurer is authorized to transact or is transacting 
business in this State, that the coverages required by this Act be included 
in any automobile or motor vehicle liability insurance contract if the insured 
vehicle is registered or operated in this State. Another purpose of subsec­
tion (c) is to preclude insurers from including provisions in their out-of- 
State liability contracts which might mislead insureds to suppose they were 
not protected under their policies for bnsic reparation benefits when their 
vehicles were operated in this State.

Policies of insurance which provide coverage only for liability in excess 
of tho required minimum tort liability limits (Section 10) are expressly 
excluded from the operation of subsections (b) nnd (c).

1 S e c t io n  10. [R equired  M in im u m  T o rt L ia b ility  Insurance
2 and T errito ria l Coverage']
3 (tv) T he req u irem en t o f secu rity  fo r  p ay m en t of to r t  lia-
4 b ilities  (Section  7) is fulfilled by p ro v id in g :
5 (1) liab ility  coverage of no t less th a n  $25,000 fo r all
6 dam ages a r is in g  o u t of bodily in ju ry  su sta in ed  by any  one
7 person  a s  a  re su lt of an y  one acciden t applicable to  each
8 person  su s ta in in g  in ju ry  caused by acciden t a r is in g  ou t
9 o f ow nersh ip , m ain tenance, use, loading, o r  unloading, o f

10 th e  secured  v eh ic le ;
11 (2 ) liab ility  coverage of n o t less th an  $10,000 fo r  all
12 dam ages a r is in g  ou t of in ju ry  to o r d estru c tio n  o f p rop -
13 e r ty , includ ing  the  loss o f use th ereo f, as a  re su lt o f any
14 one acciden t a r is in g  o u t of ow nersh ip , m ain tenance, use,
15 loading, o r unloading, o f th e  secured  vehicle ; and
16 (3) th a t  th e  liab ility  coverages app ly  to  acciden ts
17 d u rin g  th e  co n trac t period in a  te r r i to r ia l  a rea  n o t less
18 th a n  tho  U nited  S ta tes  o f A m erica, its  te r r ito r ie s  and pos-
19 sessions, and C anada.
20 (b ) S u b jec t to  the p rov isions on approval o f te rm s  an d
21 fo rm s (Section 1 7 ), the  req u irem en t o f secu rity  fo r  pay -
22 m en t of t o r t  liab ilities (Section 7) m ay be m et by a  c o n tra c t
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23 th e  coverage o f w hich is secondary  o r excess to  o th e r ap-
24 plicable valid  and  collectible liab ility  in su ran ce . To the  ex ten t
25 th e  secondary  o r excess coverage app lies to  liab ility  w ith in
26 the  m in im um  sec u rity  req u ired  by  th is  A ct, i t  m u st be
27 su b jec t to cond itions consisten t w ith  th e  system  o f com-
28 pu lso ry  liab ility  in su ran ce  estab lished  by  th is  Act.

Comment
Subsection (a) prescribes the minimum limits and coverages for required 

tort liability insurance. There is no “per accident” or aggregate limit on 
damages arising from bodily injury, although there is a “per accident" 
limit for damage to property. The required tort security will cover liability 
under the retained tort actions (Section 5) (except that for intentional 
harm (Section 5 (a )(3 )) ) . It covers, as well, liability for tortious conduct 
in loading and unloading the vehicle, and tort liability arising from acci­
dents outside this State. Under paragraph (3), the out-of-State liability 
coverage must extend, at least, to the United States, its territories nnd 
possessions, and Canadn.

Tho required tort liability coverage is broader than that applicable to 
basic reparation benefits insofar as it includes liability for torts in the 
course of loading nnd unlonding the vehicle. (Sec Comment to Section 
1(a)(0 ).) Many propcrty-owners’ liability policies broadly exclude tort 
liability arising from maintenance or use of motor vehicles, nnd themselves 
contain a broad definition of maintenance or use which includes loading and 
unlonding. Use of the same broad concept for purposes of motor vehicle 
tort liability coverage leaves existing tort liability insurance coverages ns 
they are at present, and will assure that a person with a homeowner’s 
policy and an automobile liability policy will not be left, unknowingly, with 
a hole in his tort liability coverage for injury nrising from loading and 
unloading of motor vehicles.

The required security for tort liabilities is limited to those which are for 
“accidents,” Here the term "accident” is used from the point of view of the 
insured tort defendant. Accordingly, as is true of current automobile policies, 
the required security for tort liability need not provide for pnymcnt of 
judgments for battery by automobile, nor other judgments which are per­
mitted by the retained tort action for intentionally caused harm (Section 
15(a)(3)).

Subsection (b) permits the [commissioner] of insurance to approve, as 
meeting the security requirement for tort liabilities (Section 7), limited 
kinds of other insurance, clauses in liability coverage. For example, the 
[commissioner] might approve a clause declaring that one person's Drivo- 
Other-Cars liability coverage is excess to liability coverages of the policy 
on another person’s vehicle that he is driving with permission. The [com­
missioner] might also permit n clause declaring that, if the other liability 
coverage meets the minimum requirements of this Act, this excess coverage 
is subject to added conditions that would be inapplicable to the required 
minimum security because inconsistent with a system of compulsory liability 
insurance.

1 SECTION 11. [Calculation o f N et Loss']

36



Section 11

2 (a )  Ail benefits or ad v an tag es  a  person receives o r is
3 en titled  to  receive because o f th e  in ju ry  from  social secu rity ,
4 w orkm en 's  com pensation, and  an y  s ta te -req u ired  tem porary ,
5 nonoccupational d isab ility  in su ran ce  a re  su b trac ted  in cal-
6 cu la tin g  n e t loss.
7 (b ) I f  a  benefit o r  ad v an tag e  received to com pensate fo r
8 loss o f incom e because of in ju ry , w h e th e r from  basic re p a ra -
9 tion benefits o r  fro m  an y  source of benefits o r  advan tages

10 su b trac te d  u n d er subsection ( a ) ,  is no t tax ab le  income, the
11 incom e ta x  sav in g  th a t  is a ttr ib u ta b le  to  h is loss of income
12 because o f in ju ry  is su b trac ted  in  ca lcu la ting  n e t loss. Sub-
13 tra c tio n  m ay not exceed 15 p er cen t of th e  loss o f incom e and
14 shall be in a le sse r am oun t if th e  c la im an t fu rn ish e s  to  the
15 in su re r  reasonab le  p roo f o f a low er value of th e  incom e tax
16 advan tage.

Comment

This Section is one of several providing for coordination of benefits re­
ceived from basic reparation obligors and payments received from other 
sources for the same injury. Coordination of basic reparation benefit pay­
ments with tort claims available to the injured person is accomplished by 
the provisions giving the reparation obligor a right of subrogation (Section 
(5). The contingent exclusion, which insurers may offer under the provisions 
dealing with optional deductibles and exclusions (Section 14(b)(2)), may 
provide for the deduction of payments from other sources identified in the 
basic reparation contract. Assigned claims are subject to additional col­
lateral source deductions (Section 18(c)).

Subsection (a) concerns the effect of collateral sources of benefits on the 
right to receive reparation benefits under this Act. In calculating net loss 
for the purpose of determining reparation benefits one must subtract only 
those benefits or advantages he is entitled to receive from (1) social security, 
(2) workmen's compensation, and (2) state-required temporary, lion- 
occupationnl disability insurance (sometimes referred to as cash sickness 
benefits). "Social security” includes all benefits under the federal Social 
Security Act, including Medicare and disability benefits. It docs not include 
benefits provided under Title XIX of the Social Security Act ("Medicaid”), 
which are not paid through the Social Security System. As to social security 
benefits, a generic term is used rather than statutory citation so that this 
Act need not be amended to conform to later amendments to the Social 
Security Act. The reference to "workmen’s compensation" includes recoveries 
under similar plans voluntarily undertaken by an employer with no statu­
tory obligation to do so, but excludes recoveries under laws where the 
recovery is keyed to a finding of employer fault, such as tho Federal Em­
ployers' Liability Act. At present, there are only six jurisdictions that have 
state-required temporary, nonoccupational disability insurance: California 
(Cal. Unemp. Ins. Code §§ 2800-04 (West 1050), Hawaii (Hawaii Rev. 
Laws § § 302-01 to -101 (supp. 1071), Now Jersey (N.J. Rev. Star. §§ 
43:21-25 to -55 (1062)), New York (N.Y. Workmen’s Comp. Law § § 200-42
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(McKinney 1965)), Puerto Rico (P.R. Laws, Title II, §§ 201-202 (1970)), 
and Rhode Island (R.I. Gen. Laws Ann. §§ 28-39-1 to -40 (1956)). The 
general language which refers to workmen’s compensation and state- 
required temporary nonoccupational disability insurance should not be 
replaced with specific statutory references to the law of this State. Such 
benefits should be subtracted if the victim is entitled to receive them under 
the law of another state.

Only the collateral source payments which are specified in this Section 
may be subtracted in calculating net loss. For example, in the case of an 
employee receiving wage-continuation payments during the time he is absent 
from work because of injury not. covered by workmen’s compensation, the 
wage-continuation payments would not be subtracted in calculating net 
loss whether the payments were made by the employer or *hrough insurance. 
(See Comment to Section 1(a) (5) (ii).) An employee covered by a generous 
wage-continuation plan, however, may be able to avoid indirectly paying for 
duplicative wage loss benefits through the contingent exclusion authorized 
by Section 14 (b) (2).

Subsection (b) concerns the problem which arises because basic repara­
tion benefits, social security benefits, workmen’s compensation payments, 
and temporary, nonoccupational disability benefits arc not subject to income 
taxation under the Internal Revenue Code. Without this provision, an 
injured person would receive in basic reparation benefits nnd deductible 
collateral source payments an amount in excess of his usual take-home pay, 
because he would not be taxed on any of it. To nvoid administrative costs 
and delay in payment of clnims, which might be necessary if the exact 
incone tax consequences were calculated for each claimant, there is a pre­
sumption that the value of the tax advantage is 15 per cent of the loss of 
income. In order to preclude unfair application of this provision to a low- 
incorne claimant, the presumption is rebuttable by proof offered by a 
claimant of a lesser value of the tax advantage to him. In no event may the 
subtraction exceed 15 per cent of the loss of income.

For the interrelation of collateral source and income tax deductions nnd 
the 5>200 per week limit on loss other than allowable expense, see the Com­
ment to Section 13.

1 S e c tio n  12. [S ta n d a rd  R ep lacem ent Serv ices Loss F x-
2 elusion]
3 All rep lacem en t serv ices loss su sta in ed  on th e  date  o f in-
4 ju ry  and  the firs t 7 d ay s th e re a f te r  is excluded in ca lcu la ting
5 basic re p a ra tio n  benefits.

Comment

Under this Section, a person will not receive any basic reparation benefits 
for replacement services loss, as defined in Section l(n ) (5) (iii), sustained 
within the first seven days after the injury occurs, excluding the day of 
injury. Thus, if an injury occurs during the dny of January 1, only that 
replacement services loss incurred after 12:01 a.m. on January 9 will be 
included in calculating basic repnrntion benefits. This is a customary form 
of deductible found in insurance plans, particularly workmen’s compcnaa-
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tion and disability insu ranee, and is employed to avoid the relatively high 
cost to the system of h indling the small claim. Since replacement services 
loss is also the type of ioss that can be and usually is absorbed by relatives 
and friends for short periods after injury, it also serves the purpose of a 
co-insurance factor by requiring that the insured bear this cost for the first 
week after injury. Section 14 provides for optional additional exclusions of 
benefits for replacement services loss.

1 S e c t io n  13. [S ta n d a rd  W eekly  L im it  on B enefits  fo r
2 C erta in  L osses]
3 B asic re p a ra tio n  benefits payable fo r  w ork  loss, su rv iv o r’s
4  econom ic loss, rep lacem en t serv ices loss, and  su rv iv o r’s re -
5 p lacem en t serv ices loss a r is in g  fro m  in ju ry  to  one person
6 an d  a ttr ib u ta b le  to th e  ca len d ar w eek d u rin g  w hich th e
7 acc iden t cau sin g  in ju ry  occurs and to  each ca len d ar w eek
8 th e re a f te r  m ay  no t exceed $200. I f  the  in ju re d  p e rso n ’s
9 e a rn in g s  o r  w ork  a re  seasonal o r  irre g u la r, th e  w eekly lim it

10 shall be eq u itab ly  ad ju s ted  o r apportioned  on an  an n u a l
11 basis.

Comment
This paragraph provides for a $200 aggregate limit during any calendar 

week on the amount of basic reparation benefits that can be recovered for 
injury to one person ns compensation for work loss, replacement services 
loss, survivor’s economic loss and survivor’s replacement services loss 
(defined in Section 1 (a) (5) (ii-v)).

A wage earner, for example, with a larger potential wage loss exposure 
in the event of injury may protect himself with optional added reparation 
insurance (Section 10). There is no aggregate limit on allowable expense 
which covers medical nnd other related costs as defined in Section l(n ) 
(5 )(i). A tort action is retained in some cases for loss which exceeds the 
$200 per week limit (Section 6 (a )(0 )) . Significantly, the $200 limit pro­
vided by this Section is a limit on benefits to be paid and not a limit on 
“loss" or "net loss” which go into the calculation of basic reparation benefits. 
Thus, for example, if an injured person's only loss was $225 in wage loss 
for a one week period nnd was subject to a deduction of $03.75 for income 
tax advantages (Section 11(h)) in the calculation of net loss, he would be 
entitled to recover $191.25. Since the basic reparation benefits pnynblc nnd 
attributable to work loss for that one week period would be less than $200, 
this Section would not operate to put a ceiling on his recovery. For examples 
of tho interrelationship of the $200 limit nnd optional deductibles nnd 
exclusions, see the Comment to Section 14.

If earnings or work arc seasonal or irregular, the intent is to adjust or 
apportion the weekly limit on an annual ’ .sis so that persons fnlling in 
these categories are not trcnted unfairly. For example, if n person earned 
$10,000 a yenr, hut nil of his income was attributable to personal effort 
normally expended in a concentrated six month period, his work loss should 
not be reduced by the limit contained in this Section if his injury inca­
pacitated him during the entire yenr. Without a special provision for
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apportionment or annualization however, his recovery might be substantially 
less than a wage-earner incapacitated for the same period and with the 
same yearly income, but working throughout the entire year. The variety 
of situations involving irregular or seasonal earning or work is so great, 
however, that it is undesirable to draft a single comprehensive formula, and 
too complex to put all the appropriate formulae in the body of the statute. 
The principle of apportionment or annualization for seasonal or irregular 
earnings or work is stated here with the belief that through industry 
practice, administrative regulation, nnd the judicial process all such cases 
can be brought within it.

1 S e c t io n  14. [O ptional D eductib les an d  E xc lu sio n s]
2 (a )  A t ap p ro p ria te ly  reduced p rem ium  ra te s , b asic  rep a-
3 ra tio n  in su re rs  shall offer each of th e  fo llow ing deductib les
4 and  exclusions, applicable only to  claim s of basic  re p a ra tio n
5 in su red s and , in case of death  o f a basic re p a ra tio n  in su red ,
6 of h is  s u rv iv o rs :
7 (1) deductib les in th e  am oun ts o f §100, $300, an d  $500
8 fro m  all basic re p a ra tio n  benefits o therw ise  payable,
9 except th a t  if  2 o r m ore basic re p a ra tio n  in su red s  to

10 w hom  th e  deductible is applicable u n d er th e  c o n tra c t o f
11 in su ran ce  a re  in ju red  in th e  sam e accident, the  ag g reg a te
12 am oun t o f the  deductible applicab le to  all of them  shall
13 n o t exceed the specified deductible, w hich am o u n t w here
14 n ecessary  shall be allocated equally  am ong th e m ;
15 (2) an  exclusion, in calculation o f n e t loss, of 10 p e r
1G cen t of w ork loss and su rv iv o r’s economic lo s s ;
17 (3) an  exclusion, in calculation o f net loss, of all re-
18 p lacem ent services loss and su rv iv o r’s rep lacem en t se r-
19 vices loss; and
20 (4) a deductible, in the  am o u n t o f $1,000 p e r acciden t
21 fro m  all basic re p a ra tio n  benefits o th erw ise  payable fo r
22 in ju ry  to  a person w hich occurs w hile he is o p e ra tin g  o r
23 is a p assen g er on a tw o-w heeled m otor vehicle.
24 (b) S ub jec t to  the  provisions on app ro v al of te rm s  and
25 fo rm s (Section 1 7 ), basic re p a ra tio n  in su re rs  m ay offer th e
26 follow ing add itional exclusions, applicable only to  claim s
27 of som e o r  all basic  re p a ra tio n  in su red s and , in case o f
28 dea th  of a basic re p a ra tio n  in su red , o f h is su rv iv o rs :
29 (1) exclusions, in calcu lation  of n e t loss, of a  p a r t  o f
30 rep lacem en t services loss and su rv iv o r’s rep lacem en t se r-
31 vices lo s s ; and
32 (2) exclusions, in calcu lation  of n e t loss, o f  any  o f those
33 am o u n ts  and k inds o f loss o therw ise  com pensated by
34 benefits o r ad v an tag es a person receives o r is uncondi-
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35 tio n a lly  en titled  to  receive fro m  any  o th er specified source,
36 if  th e  o th e r source has been approved  specifically or
37 a s  to  ty p e  o f source by th e  [com m issioner] o f in su rance
38 by ru le  o r o rd e r adopted  upon a d e te rm in a tio n  by the
39 [com m issioner] (i) th a t  th e  o th e r source o r  ty p e  of source
40 is re liab le  and  th a t  app ro v al of it  is consonan t w ith  th e
41 pu rp o ses of th is  A ct, and  (ii) i f  the  o th e r source is a
42 co n tra c t of in su rance, th a t  i t  p rovides benefits fo r  acci-
43 d en ta l in ju r ie s  generally  and  in  am oun ts a t  le a s t as g re a t
44 fo r  o th e r in ju rie s  a s  fo r in ju r ie s  re su ltin g  fro m  m otor
45 vehicle accidents.

Comment

Subsection (a) requires bnsic reparation insurers to offer, at appropriately 
reduced premiums, a number of deductibles and exclusions to the insured. 
The deductibles and exclusions, if elected, apply only to basic reparation 
insureds, as defined in Section 1 (a)(3 ), under the policy, and, in ense of 
death of a basic reparation insured, his survivors, as defined in Section 
1(u ) (12).

While both deductibles and exclusions are designed to reduce premium 
costs by reducing benefits payable, it is significant that exclusions are sub­
tracted from loss in calculating net loss, while deductibles are subtracted 
from basic reparation benefits otherwise payable. The most significant 
impact is upon the $200 standard weekly limit (Section 13). Suppose, for 
example a wage-earncr whose only loss was wage loss for two weeks’ work, 
and, after subtracting income tax benefits (Section 11(b)), his net loss wns 
$300 for each week. His maximum basic reparation recovery for wage loss 
would be $200 for each week. If his claim were subject tc the ten per cent 
exclusion, (Section M (u)(2 )), his net loss would still exceed $200 nnd his 
basic reparation benefits payable would be unaffected. On the other hand, 
if his claim were also subject to the $100 deductible, which is deducted from 
“benefits otherwise payable,” his basic reparation benefits would be reduced 
by $100 and, assuming no other loss, for the first week he could recover only 
$100 in benefits. See, also, the Comment to Section 13.

The first deductibles required to he offered give the insured a choice of 
$100, $300, and $500 deductibles. These are "aggregate” deductibles “per 
accident.” Thus, for example, if a husband, wife and two children were 
injured in a single motor vehicle accident, and all were basic reparation 
insureds under a single policy, the deductible would not be subtracted from 
each of their claims but only once from the total amount of benefits due.

Thu second option excludes ten per cent of all work loss (Section l(n) 
(5) ( ii) ) and survivor's economic loss (Section 1 (a) (5) (iv )).

The third option excludes all replacement services loss (Section 1 (a) 
(5) (iii)) and survivor’s replacement services loss (Section 1(a) (5) (v)).

The last option deals with the motorcyclist, who presents a high risk to a 
basic reparation insurer since his exposure to bodily injury is so great. 
This permits some reduction from the premium which would be charged if 
insurers were required to write basic reparation coverage for two-wheeled 
vehicles without offering a special deductible. The deductible allows n
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motorcyclist to forego the first $1,000 of reparation benefits, regardless of 
kind.

Subsection (b) authorizes insurers to offer the specified exclusions, and 
does not require that they be offered as does subsection (a) in regard to the 
options listed there. The reference to the requirement that there must be 
compliance with Section 17, which deals with approval and regulation of 
terms and forms by the [commissioner] of insurance, emphasizes that Sec­
tion’s policy of not confronting the consumer with so many varieties of 
coverage that he cannot intelligently make cost comparisons.

Exclusions for a part of replacement services loss or survivor’s replace­
ment services loss may be offered, under paragraph (1) of subsection (b). 
Full exclusion of such losses must be offered under paragraph (3) of 
subsection (a).

For some persons, the optional exclusion authorized by subsection (b), 
paragraph (2), may present the most significant cost reduction opportunity 
in the purchnse of a mandatory bnsic reparation policy. The provision per­
mits, but does not require, reparation insurers to offer an exclusion from 
bnsic reparation benefits of loss otherwise compensated by benefits received 
from other specified sources of benefits which nre approved by the insurance 
[commissioner] as meeting certain stnndnrds.

The insurance [commissioner] must determine, in order to approve offering 
of nn exclusion of this type, that the other source of benefits is reliable, that 
its approval is consistent with the purposes of the Act, nnd, if it is an 
insurance contract, that it is one which provides its benefits generally for 
accidental injuries rather than one which is specially tnilored for motor 
vehicle accident coverage. These requirements arc designed to assure that 
the exclusion will only be applied to other sources which will accord the 
anticipated benefits certainly nnd expeditiously nnd to prevent the exclusion 
from being used deliberately to evade the consumer protective provisions 
of the Act. Thus, the insurance [commissioner] in evaluating nnother source 
presumably will he concerned, among other questions, with its finnncial 
solidity, its practices nnd efficiency in claims administration, and the clarity 
and certainty with which its benefits nre identified.

Further protection to the consumer is nccorded by the fact that under 
Section 23(c), the exclusion is an excess provision only. The automobile 
reparation insurer remains liable to provide benefits as required by tho Act 
if the other source fails to do so promptly. Therefore, it is probnble that 
repnrntion insurers will exercise considerable restraint in offering these 
“collateral source” exclusions.

Ilence, at the time a person purchases basic reparation insurance, he is 
unlikely to receive significant cost reductions in his premium for basic 
reparation insurnnce through a collateral source exclusion unless it is 
reasonably certain Hint the specified collateral source pnyments will bo 
available at tho time of injury. The cost reductions may be significant, 
however, in tho case of an insurer offering to sell bnsic reparation policies 
to the employees of a large employer, who hnvc defined, generous wage- 
continuation and nccident and health benefits under a common employer- 
furnished or trade union plan. Tho exclusion also may be of considerable 
use in coordinating with various governmental sources of benefits.

1 S e c t io n  15. [P roperty  D am age E rr lim o n ]
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2 B asic re p a ra tio n  benefits do not include benefits fo r h a rm
3 to  p ro p e rty .

C o m m e n t

Basic reparation insurance does not include coverage for harm to 
property, but :is limited to coverage for loss as a result of bodily harm, 
sickness, disease, or death, as set out ?n Sections 1(a)(4) and (5). Basic 
reparation insurers are required, however, under Section 16(b) to offer 
added reparation insurance coverage for harm to motor vehicles and their 
contents. Bnsic reparation insurers may offer, under Section 16(a), if they 
wish, other types of added reparation insurance that covers property dam­
age. Tort actions nre preserved for harm to property other than a motor 
vehicle and its contents (Section 5(a) (4)).

1 Section 16. [Benefits Provided by Optional Added Rep-
2 a/ration Insurance]
3 (a) B asic  re p a ra tio n  in su re rs  m ay offer optional added
4 re p a ra tio n  coverages p rov id in g  o th e r benefits a s  com pensa-
5 tion  fo r  in ju ry  o r h a rm  a r is in g  fro m  ow nersh ip , m ain te-
6 nance, o r  use o f a  m o to r vehicle, includ ing  benefits fo r  loss
7 excluded by lim its  on hosp ita l ch arg es  and  funeral, c rem a-
8 tion, an d  b u ria l expenses, loss excluded by lim its on w ork
9 loss, rep lacem en t serv ices loss, su rv iv o r’s economic loss, and

10 su rv iv o r’s rep lacem en t services loss, h a rm  to p ro p e rty , loss
11 o f use o f m otor vehicles, an d  noneconom ic d e trim en t. The
12 [com m issioner] of in su ran ce  m ay ad o p t ru les re q u ir in g  th a t
13 specified op tional added  re p a ra tio n  coverages be offered by
14 in su re rs  w rit in g  basic re p a ra tio n  in su rance.
15 (b) Basic re p a ra tio n  in su re rs  shall offer th e  follow ing
16 optional added re p a ra tio n  coverages fo r  physical dam age
17 to  m o to r v eh ic le s :
18 (1 ) a coverage fo r  all collision and u p se t dam age, sub-
19 je e t to  a deductib le o f $100;
20 (2 ) a  coverage fo r  all collision and  u p se t dam age to  the
21 ex ten t th a t  th e  in su red  h a s  a valid  claim  in to r t  ag a in s t
22 an o th e r identified person o r would have had such a  valid
23 claim  b u t fo r  the abolition  of to r t  liab ility  fo r  dam ages
24 fo r h a rm  to  m o to r vehicles (S ection  5 (a )  ( 4 ) ) ;  and
25 (3 ) the  sam e coverage as in p a ra g ra p h  (2 ) , b u t sub-
26 je c t  to  a deductib le  of $100.
27 (c) S u b jec t to  th e  provision on approval of te rm s  and
28 fo rm s (Section 17 ), basic re p a ra tio n  in su re rs  m ay offer
29 o th er optional added re p a ra tio n  coverages fo r  lm rm  to
30 m otor vehicles o r th e ir  con ten ts , o r both, o r  o th er like
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31 coverages su b jec t to  d iffe ren t deductib les or w ith o u t de-
32 ductib les.
33 (d) A n in s u re r  o f the  in su red ’s choice m ay w rite  sep-
34 a ra te ly  coverages fo r  h a rm  to  m o to r vehicles.
35 (e) All added re p a ra tio n  coverages offered app ly  to
36 in ju r ie s  o r h a rm  a r is in g  o u t of acciden ts and occurrences
37 d u rin g  th e  c o n tra c t period in a te r r ito r ia l  a rea  n o t less th an
38 th e  U nited  S ta tes, its  te r r ito r ie s  and  possessions, and
39 C anada.

C o m m e n t

To comply with this Act, the owner of a motor vehicle registered or 
operated in this State must provide security to cover: (1) tort liability for 
bodily injury nnd property damage in limits not less than those prescribed 
by Section 10; and (2) basic reparation benefits. These are the only com­
pulsory coverages in this Act. This Section concerns supplementary coverage, 
called added reparation insurance (Section 1(a) (1)).

Subsection (a) authorizes basic reparation insurers to develop and offer 
a variety of added reparation coverages, some of which are listed, providing 
benefits as compensation for harm arising from the ownership, maintenance, 
or use of a motor vehicle. The fcommissioner] of insurance also is given the 
power to require that particular coverages be offered. The [commissioner] 
of insurance also has authority, under his gencrnl regulatory powers 
(Section 41), to assure that procedures are followed in the marketing of 
insurance which adequately inform consumers of the range of choices open 
to them, and the consequences of various choices. Nothing contained in this 
Section limits the authority of insurers under present State law to offer 
coverages which provide benefits substantially similar to added reparation 
insurance.

Tort liability for unintentional harm to motor vehicles and their contents 
is abolished when the liability arises from the ownership, maintenance, or 
use of a motor vehicle. (Section 5(a)(4)). An owner can no longer collect 
from the tortfeasor in those situations nnd must insure the risk or bear it 
himself. Although tin1 market place would probably provide such insurance, 
subsection (b) assures that at least t wo forms of added reparation coverage 
will be offered the consumer for damage to motor vehicles nnd that they 
will be available from the insurer who sells him basic reparation insurance. 
One form of coverage includes all damage arising from collision and upset, 
subject to a deductible of $100. The second form of required coverage is an 
"inverse liability" coverage, which provides collision and upset damage 
benefits to the extent the insured has or would have had a tort claim 
against another person. (.See the Comment to Section 5(a)(4).) Insurers 
must offer this coverage both without a deductible and subject to a deducti­
ble of $100. This subsection also authorizes insurers to offer other vehicle 
coverage without a deductible, with lower deductibles, or with higher 
deductibles. Nothing contained in this Section limits the authority of in­
surers under present State law, who do not sell basic reparation insurance, 
to sell collision and comprehensive coverages only. Nor is the consumer, if 
ho wishes to insure his vehicle, required to purchase collision or compre­
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hensive coverages from his basic reparation insurer.
Subsection (e) requires that all added reparation benefits be made avail­

able for harm caused by accidents or occurrences within the United States 
of America, its territories and possessions, and Canada, so that the insured 
will not be misled as to his coverage in the case of accidents outside this 
State.

1 Section 17. [Approval o f  Terms  and Forms]
2 T erm s and  conditions o f co n trac ts  and  u  rtifica tes or
3 o th e r evidence of in su ran ce  coverage sold o r issued in th is
4 S ta te  p ro v id in g  m otor vehicle to r t  liab ility , basic rep ara tio n ,
5 and  added  re p a ra tio n  in su ran ce  coverages, and  of fo rm s
6 used by in su re rs  o ffering  these coverages, a re  su b jec t to
7 ap p ro v a l and reg u la tio n  by the  [com m issioner] o f insurance.
8 T he [com m issioner] shall approve only te rm s and  condi-
9 tio n s co n sis ten t w ith  the pu rposes of th is  Act and  f a ir  and

10 eq u itab le  to  all persons w hose in te re s ts  m ay  be affected. The
11 [com m issioner] m ay  lim it by  ru le  the  v a r ie ty  o f coverages
12 availab le  in o rd e r to  give in su ran ce  p u rc h ase rs  reasonable
13 o p p o rtu n ity  to  com pare th e  cost o f in su rin g  w ith  various
14 in su re rs .

C o m m e n t

The policy terms of liability insurance and bnsic and added reparation 
insurance arc only generally controlled by this Act and insurers are subject 
to further detailed regulation by the [commissioner] of insurance in de­
veloping terms, conditions, and other policy provisions and forms. In this 
regard, the [commissioner] is specifically authorized to standardize cover­
ages to allow consumers to make meaningful cost comparisons. The [com­
missioner] is not authorized, however, to approve terms of basic reparation 
contracts which provide lesser coverages than those mandated by this Act, 
such as deductibles and exclusions in excess of those permitted by Section 14.

1 Section 18. [Assigned Claims]2 (a) A person  en titled  to basic re p a ra tio n  benefits because
3 o f in ju ry  covered by th is  A ct m ay obtain  thorn th ro u g h  the
4 assigned  claim s plan estab lished  p u rsu a n t to the provisions
5 re la tin g  th e re to  (Section 19) and  in accordance w ith  the
6 p rov isions on tim e fo r  p re sen tin g  claim s u n d er the  assigned
7 claim s p lan  (S ection  20) if :
8 (1) basic re p a ra tio n  in su rance is no t applicable to the
9 in ju ry  fo r a  reason o th er than  those specified in the pro-

10 visions on converted  vehicles (Section  21) and  in ten-
11 tional injuries (Section 22);
12 (2) basic  re p a ra tio n  in su rance  is n o t applicable to the



S e c t io n  18

13 in ju ry  because th e  in ju red  p erso n  converted  a  m o to r
14 vehicle w hile he w as u n d er 15 y e a rs  of a g e ;
15 (3) basic  re p a ra tio n  in su ran ce  app licab le to  th e  in ju ry
16 can n o t be id en tified ;
17 (4) basic re p a ra tio n  in su ran ce  app licab le to  th e  in ju ry
18 is  inad eq u a te  to  p rovide th e  co n tra c ted -fo r benefits be-
19 cause o f financial in ab ility  o f a re p a ra tio n  obligor to  fulfill
20 i ts  o b lig a tio n ; o r
21 (5 ) a  claim  fo r  b asic  re p a ra tio n  benefits is re jec ted  by a
22 re p a ra tio n  obligor f o r  a  reason  o th e r  th a n  th a t  th e  person
23 is n o t en titled  u n d er th is  A ct to  th e  basic  re p a ra tio n
24 benefits claim ed.
25 (b ) I f  a  claim  qualifies fo r  a ss ig n m en t u n d er p a ra g ra p h s
26 (3 ) ,  (4 ) ,  o r (5 ) of subsection ( a ) ,  th e  assigned  claim s
27 b u reau  o r  any  re p a ra tio n  obligor to  whom  the claim  is as-
28 sig n ed  is  su b ro g a ted  to  all r ig h ts  o f the  c la im an t ag a in s t
29 a n y  re p a ra tio n  obligor, its  successor in  in te re s t o r  su b s titu te ,
30 legally  o b ligated  to provide basic  re p a ra tio n  benefits to  the
31 c la im an t, fo r  basic re p a ra tio n  benefits p rovided  by th e
32 assignee.
33 (c) E x cep t in  case o f a claim  assigned  u nder subsection
34 (a )  (4 ) , if  a  person  receives basic  re p a ra tio n  benefits
35 th ro u g h  th e  assigned  claim s plan, a ll benefits or ad v an tag es
36 he receives o r is  en titled  to  receive as a  re su lt of th e  in ju ry ,
37 o th e r  th a n  by w ay o f succession a t  dea th , dea th  benefits
38 fro m  life  in su rance, o r  in d isch arg e  of fam ilia l ob ligations
39 o f su p p o rt, a re  su b trac ted  in ca lcu la tin g  n e t loss.
40 (d) A n assigned  claim  of a  person  who does n o t com ply
41 w ith  th e  req u irem en t of p rov id in g  secu rity  (Section 7 (c )
42 an d  ( d ) ) fo r  th e  paym ent of basic  re p a ra tio n  benefits, or
43 of a  person  as to  whom  the  sec u rity  is inva lida ted  because
44 o f  h is f ra u d  o r  w illfu l m isconduct, is su b jec t to (1) all the
45 optional deductib les and  exclusions to  th e  m axim um  re-
46 qu ired  to  be offered u n d er th is  A ct (Section 1 4 ( a ) ) and (2)
47 a  deduction  in the  am oun t o f 5500 fo r  each y ea r o r p a r t
48 th e re o f  o f  the  period of h is con tinuous fa ilu re  to  provide
49 secu rity , applicable to  any benefits o th erw ise  payable.

C o m m e n t

Subsection (a) determines under what circumstances a person may assert 
n claim for basic reparation benefits against the assigned claims plan, set up 
in Section 19, so that provision is mnde for all persons who qualify for 
basic reparation benefits under this Act.

Paragraph (1) applies where a person entitled to receive bnsic reparation
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benefits (Section 2) suffers loss and there is no basic reparation coverage 
applicable to the person. This paragraph would be applicable, for example, 
where a person was injured in an accident in the enacting State involving 
a motor vehicle in which he was a passenger, and neither he nor the owner 
had insurance. It would also be applicable when a pedestrian who is not a 
basic reparation insured was struck by an uninsured vehicle in the enacting 
State.

Paragraph (2) permits a claim where the injured person has converted 
a motor vehicle and is less than 15 years of age. Under the provisions on 
converted vehicles (Section 21), if such a person were from a car-owning 
family and were a basic reparation insured, he would be entitled to benefits 
from his family policy. The limited provision in this paragraph permitting 
an assigned claim avoids the harsh result of denying all recovery when a 
very young person from a family, owning no automobile, is injured while 
joy-riding in a converted vehicle.

Paragraph (3) applies to cases where it cannot be shown that there is no 
basic reparation insurance, but that, even though it is possible or probable 
such exists, it cannot be identified. This closes any gap left by paragraph 
(1 ), as in the.ense of the hit-and-run driver.

Paragraph (4) applies *o cases of insolvency of insurers.
Paragraph (5) applies, for example, to cases whore an insurer refuses to 

pny basic repnrntion benefits on the ground that they are due from another 
source or where an out-of-State liability insurer dtnics that it can con­
stitutionally be subjected to the requirement that it pay basic reparation 
benefits (see Comment to Section 9). To eliminate any possible dilemma 
for the claimant, who is entitled to payment from some source, he is per­
mitted to assert his claim against the assigned claims plan. This paragraph 
is inapplicable if an insurer refuses payment solely because it claims that 
no loss resulted or that loss did not arise from ownership, maintenance, or 
use of a motor vehicle. Since, in those cases, there is controversy over 
whether the claimant is entitled to recover benefits at all, there is no point 
to transferring that controversy from one insurer to another.

The availability of an assigned claim to an injured person who has been 
denied basic reparation benefits coverage by a reparation obligor does not 
require the injured person to pursue his claim under the assigned claims 
plan. He may bring an action against the applicable reparation obligor, 
without pursuing his assigned claim. Moreover, ns his assigned claim may 
be subject to additional collateral source deductions under subsection (c), 
filing an nssigned claim docs not extinguish the injured person’s claim for 
those benefits which the applicable repnrntion obligor is required to pay. 
After the claim is paid, in any ense where a claim has been assigned under 
paragraph (3), (4), or (5), under subsection (b), reimbursement can he 
sought from the party who was otherwise legally obligated to proeess and 
pny the claim.

Except in insolvency enses, subsection (c) provides for ndditionpl col­
lateral source subtractions from an assigned claim. The <•, llatcrnl source 
subtraction is broader than that mandated by the provisions on calculation 
of net loss (Section 11), in that it subtracts all collnternl source payments 
other than life insurance, those received in discharge of familial obligations 
of support, or by way of succession at denth. The assigned claims cost will 
bo shared by all those who meet the requirement of security (Section 7). 
A significant part of that cost may be attributed to payments to the families
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of vehicle owners who have not met the security requirement. While it is 
inappropriate to impose a penalty, as under subsection (d), 011 innocent 
family members when the vehicle owner has failed to provide security, it is 
equally inappropriate to burden the assigned claims plan with the cost of 
benefits which duplicate other benefits the injured party is entitled to receive.

In addition to the collateral source subtraction under subsection (c), sub­
section (d) provides a penalty for a person who is required to maintain 
security for the payment of basic reparation benefits under Section 7 but 
fails to do so and for a person whose security is invalidated because of 
fraud or willful misconduct (Section 30(g)). A person falling within 
either category is not disqualified from receiving basic reparation benefits, 
as he is entitled to be paid from the assigned claims plan. He is penalized, 
however, by reducing his benefits so that it does not become profitable for 
him to fail to comply with this Act. Consistent with that policy, his basic 
reparation claim is treated as if he had purchased a minimum policy re­
quired by this Act, with the maximum of all the deductibles and exclusions 
required to be offered (Section 14 (a)), and is subject to a further deduc­
tion of $500 for each year of non-compliance. (See, also, the provision on 
penalties (Section 37) and the Comment thereto.)

1 Section 19. [A ss ig n ed  C laim s P la n ]
2 (a ) R ep ara tio n  ob ligors p ro v id in g  b asic  re p a ra tio n  in-
3 su ran ee  in th is  S ta te  m ay o rg an ize  and  m a in ta in , su b jec t
4 to  ap p ro v al an d  reg u la tio n  by th e  [com m issioner] of in-
5 su ran ce , an  assigned  claim s b u reau  and  an  assigned  claim s
6 plan  and  ad o p t ru les fo r  th e ir  o p e ra t 'o n  and  fo r  assessm en t
7 o f costs on a f a i r  and  equ itab le  basis  co n sis ten t w ith  th is
8 Act. If  th ey  do no t o rg an ize  and  con tinuously  m ain ta in  ai.
9 assig n ed  claim s b u reau  and  an assigned  claim s p lan  in a

10 m an n er considered by the  [com m issioner] of in su ran ce  to
11 be consi. te n t  w ith  th is  A ct, he shall o rg an ize  and  m ain ta in
12 an  assigned  claim s b u reau  and  an assig n ed  claim s plan.
13 E ach  re p a ra tio n  obligor p ro v id in g  basic  re p a ra tio n  in-
14 su iu n ce  in th is  S ta te  shali p a r tic ip a te  in th e  assigned  claim s
15 b u reau  and  the  assigned  claim s plan. C osts in cu rred  shall be
16 allocated fa rly  and  eq u itab ly  am ong the re p a ra tio n  obligors.
17 (b) T he assig n ed  claim s b u reau  shall p ro m p tly  assign
18 each claim  an d  n o tify  th e  c la im an t of th e  id en tity  and  ad-
19 d ress  o f the  assignee o f th e  claim . C laim s shall he assigned
20 so as to  m inim ize inconvenience to  cla im an ts . T he assignee
21 th e re a f te r  h as  r ig h ts  and  ob ligations as if  he had  issued a
22 policy of b asic  re p a ra tio n  in su ran ce  com plying  w ith  th is
23 A ct app licab le to  tho in ju ry  or, in case o f financial inab ility
24 of a re p a ra tio n  obligor to  p e rfo rm  its ob ligations, as if  the
25 assignee had  w rit te n  th e  applicable basic  re p a ra tio n  in-
26 su ran ce , u n d ertak en  the  se lf-in su rance , o r law fu lly  obli-
27 gated  itse lf  to  pay  re p a ra tio n  benefits.
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The policy of the Act contemplates that with few specified exceptions, all 
who are subject to it and injured in motor vehicle accidents are entitled to 
prompt payment of basic reparation benefits. To assure that this goal is 
fully accomplished in all cases, it is necessary to provide a residual source of 
benefits for those cases where a responsible insurer, self-insurer, or obli­
gated government cannot be identified as an applicable source of immediate 
benefits. The assigned claims plan in which all reparation obligors pro­
viding basic reparation coverage in the State, including insurers, self- 
insurers, and obligated governments, will be required to participate, is the 
residual benefit source provided by the Act. Through it the losses and 
expenses incurred in covering these residual situations indirectly are spread 
over the entire motor vehicle user economy of the State.

The Section affords the reparation obligors the opportunity in the fust 
instance to organize and operate the plan with the approval and under the 
regulation of the State insurance [commissioner]. However, if they fail to 
do so in a manner consistent with the Act, it is the responsibility and power 
of the insurance [commissioner] to establish and mnintain a plan.

The costs of the plan, including both losses paid nnd other expenses of 
operation, are to be allocated fairly among all participating reparation 
obligors. The Section does not purport to be more specific as to the basis of 
allocation. A number of reasonable bases for allocation might be developed

'«3 the determination of the appropriate one to be employed is left to the 
•ration of the insurance [commissioner].

The Section does not purport to specify the structure or manner of 
operation of the plnn, these being better left to development by the partici­
pants nnd the insurance [commissioner]. Although denominated an “as­
signed claims” plan, the Section does not require that claims be assigned 
among all participants and it would be possible to hnve a plan .n which 
one or a few insurers or the plnn (or bureau) itself actually administered 
claims.

The Section docs emphasize that the plan should opernte in such a way 
as to minimize inconvenience to claimants. Claims are to be assigned promptly 
and the claimant is to be clenrly advised as to the entity responsible for his 
claim. Except in most unusual circumstances, assignments should avoid put­
ting claimants in tin position of dealing with norc than one assignee or with 
assignees Inciting claims administration facilities convenient to the claimant.

The assigned claim is to be administered, subject to specific exceptions 
nnd qualifications otherwise stated in the Act, as if tho claimant hnd n 
policy of basic reparation insurance. There is an exception to this in those 
cases where the assigned claim is by a claimant who is covered by bnsic 
reparation insurance provided by a reparation obligor which has become 
unnble financially to perform its obligations. In that case, the assigned 
claims plan pro/ides those bnsic reparation benefits to which the claimant 
would hnve been entitled had the financial inability not intervened.

1 Section 20. [T im e fo r  P resen tin g  C laim s U nder A s-
2 signed  C laim s Plan]
3 (a) Except as provided in subsection (b), a person
4 authorized to obtain b < tic reparation benefits through the

Co m m e n t
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5 assig n ed  claim s p lan  shall n o tify  th e  b u reau  o f h is  claim
6 w ith in  th e  tim e th a t  w ould have been allow ed fo r  com m encing
7 an  action fo r  those benefits (Section  28) i f  th e re  h ad  been
8 identifiable coverage in effect and  applicab le to  th e  claim .
9 (b) I f  tim ely  action fo r  basic re p a ra tio n  benefits is com-

10 m enced a g a in s t a re p a ra tio n  obligor who is unable to  fulfill
11 h is  ob ligations because of financial inab ility , a person  au-
12 thorized  to  ob ta in  basic re p a ra tio n  benefits th ro u g h  the
13 assigned  claim s p lan  shall n o tify  the  b u reau  o f h is  claim
14 w ith in  6 m on ths a f te r  discovery  o f th e  financial inab ility .

C o m m e n t

If an injured person presents a timely claim through the assigned claims 
plan under this Section, the provisions on limitation of actions (Section 
28(d)) allow him an additional time after receipt of written notice of the 
rejection of his claim to bring action against the reparation obligor to whom 
the claim was assigned.

1 Section 21. [Converted Motor Vehicles]
2 E x cep t as provided  fo r assigned  claim s (Section  1 8 (a )
3 ( 2 ) ) ,  a  person  who converts a  m o to r vehicle is disqualified
4 from  basic  o r  added re p a ra tio n  benefits, includ ing  benefits
5 o therw ise  due him  as a  su rv iv o r, from  any  source o th e r th an
6 an  in su ran ce  co n tra c t u n d er w hich th e  co n v e rte r is a basic
7 o r  added re p a ra tio n  insured , fo r  in ju rie s  a r is in g  from
8 m ain tenance  o r  use o f the  converted  vehicle. I f  th e  con-
9 v e r te r  dies fro m  the in ju rie s , h is su rv iv o rs  a re  n o t en titled

10 to  basic o r added re p a ra tio n  benefits from  an y  source o th er
11 th a n  an in su rance  co n tra c t u n d e r w hich th e  co n v e rte r is a
12 basic re p a ra tio n  insured . F o r  the  p u rpose  of th is  Section, a
13 person  is no t a  converter if he uses the  m o to r vehicle in the
14 good fa ith  belief th a t  he is legally  en titled  to  do so.

C o m m e n t

The operative effect of this Section is limited to the person who is not n 
basic repnrntion insured. A converter who is a bnsic reparation insured will 
collect benefits under his family policy without reference to the vehicle he 
occupied nt the time of injury (Section 4(c)(1)), and nothing in this 
Section operntes to deny benefits for which ho or his family have pnid. In 
the absence of this Section, however, n converter who is not a basic 
reparation insured would recover from the security covering the converted 
vehicle (Section 4(c)(2)), Under this Section nnd Section 18 (n)(l), a 
thief or joy-rider who is not a bnsic repnrntion insured can recover from 
neither tho owner's policy nor from the assigned claims plnn unless the
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converter is under 15 years of age. The converter under 15 years of age 
who is not a basic reparation insured may recover from the assigned claims 
plan (Section 18 (a) (2)).

The conversion concept used in this Section is identical to that used in 
the provisions on Reparation Obligor’s Rights of Reimbursement, Subro­
gation, and Indemnity (Section 6 (c)). See the Comment to that Section.

1 Section 22. [Intentional Injuries]
2 A person  in ten tio n a lly  causing  o r a tte m p tin g  to  cause
3 in ju ry  to  h im self o r  an o th e r person  is disqualified from
4 basic  o r  added re p a ra tio n  benefits fo r in ju ry  a r is in g  from
5 h is  ac ts, includ ing  benefits o therw ise  due h im  as a su rv ivo r.
6 I f  a  person  dies as a  re su lt o f in ten tio n a lly  causing  o r  a t-
7 tem p tin g  to  cause in ju ry  to  him self, h is su rv iv o rs  a re  no t
8 en titled  to  basic o r added re p a ra tio n  benefits fo r  loss a ris in g
9 from  h is  dea th . A person  in ten tio n a lly  causes o r a ttem p ts  to

10 cause in ju ry  if  he ac ts  o r fa ils  to  ac t fo r  the  purpose of
11 cau sin g  in ju ry  o r w ith  know ledge th a t  in ju ry  is substan -
12 tia lly  ce rta in  to follow. A person  does n o t in ten tiona lly
13 cause o r  a tte m p t to  cause in ju ry  (1) m erely  because his
14 a c t  o r fa ilu re  to  ac t is in ten tional o r done w ith  h is realiza-
15 tion  th a t  it c rea tes  a g rav e  risk  of causing  in ju ry  o r (2) if
16 th e  ac t o r  om ission cau sin g  th e  in ju ry  I < *or the  purpose of
17 av e rtin g  bodily h arm  to h im self or an o th e r person.

Co m m e n t

While basic reparation benefits nre normally payable without reference to 
fault, this Section and the provision on converted vehicles (Section 21) pro­
vide limited exceptions to that principle.

An injured person whose injury stems from ucts intended to injure him­
self or another is disqualified from receiving benefits from any source, in­
eluding tho nssigncd claims plan (Section 18). Since survivors should not he 
punished for the decedent's wrongdoing, particularly as to benefits normally 
paid without reference to fnult, survivor’s benefits nre not denied merely 
because tho decedent intended to injure another poison. However, to pre­
clude the possible inducement to suicide in nn automobilo collision, survivor’s 
benefits nre denied if the decondent intended to injure himself.

In order to be disqualified from receipt of benefits, n person must intend 
"injury”, defined as “bodily harm, sickness, disease, or death” (Section 
1(a)(4)). Thus, one who hns merely intended to frighten another is not 
disqualified from receipt of benefits. Nor is he disqualified merely because 
his conduct created great risk of injury, because he know his acts wcr* 
negligent or reckless, or because ho intended the act which resulted in 
injury. The finnl sentence provides tlint the disqualification is inapplicable 
where the claimant acted in self-defense or h  defense of a third person. No 
requirement is imposed by this sentence tlint the claimant’s self-defense 
or defense of a third person be reasonable. Consistent with the general
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policy of this Act to pay benefits without reference to fault, it would be 
inappropriate to deny benefits to those persons who had acted in good faith, 
although they had acted negligently.

1 Section 23. [Reparation Obligor’s Duty to Respond to
2 Claims]
3 (a ) B asic and  added re p a ra tio n  benefits a re  payable
4 m onth ly  as loss accrues. Loss accrues no t w hen in ju ry
5 occurs, b u t as  w ork  loss, rep lacem en t serv ices loss, su rv iv o r’s
6 econom ic loss, su rv iv o r’s rep lacem en t serv ices loss, o r al-
7 lowable expense is in cu rred . Benefits a re  overdue i f  no t paid
8 w ith in  30 d ay s a f te r  th e  re p a ra tio n  obligor receives reason-
9 able p ro o f of th e  fa c t and  am o u n t of loss realized, unless the

10 re p a ra tio n  obligor elects to  accum ulate  claim s fo r  periods
11 n o t exceeding 31 days and  p ay s them  w ith in  15 days a f te r
12 th e  period of accum ulation . I f  reasonab le p roof is supplied
13 a s  to only p a r t  of a claim , an d  the p a r t  to ta ls  $100 or m ore,
14 th e  p a r t  is overdue if  no t paid w ith in  the  tim e provided by
15 th is  Section. A llowable expense benefits m ay be paid  by the
16 rep a ra tio n  obligor d irec tly  to  persons supp ly ing  products,
17 services, o r accom m odations to  the c laim ant.
18 (b) O verdue paym ents b ea r in te re s t a t  th e  ra te  of [18]
19 p e r cen t per annum .
20 (c) A claim  fo r basic o r added re p a ra tio n  benefits shall
21 be paid w ith o u t deduction fo r the benefits w hich a re  to be
22 su b trac te d  p u rsu a n t to  th e  p rov isions on calculation o f net
23 loss (Section 11 ( a ) ) and  to th e  exclusions au thorized  u nder
24 Section 14(b) (2 ) , if these  benefits have not been paid to  the
25 c la im an t befo re the  re p a ra tio n  benefits a re  overdue o r the  
20 claim  is paid. The re p a ra tio n  obligor is en titled  to reim -
27 b u rsem cn t from  th e  person  obligated  to m ake the  paym ents
28 o r  from  the c la im an t who ac tua lly  receives the  paym ents.
29 (d ) A rep ara tio n  obligor m ay b rin g  an action to  recover
30 benefits w hich a re  n o t payable, b u t a re  in fac t paid, because
31 o f an  in ten tiona l m isrep re sen ta tio n  of a m a te ria l fact, upon
32 w hich the re p a ra tio n  obligor relies, by th e  insured  o r by a
33 person p rov id in g  an item  of allow able expense. T he action
34 m ay be b ro u g h t only ag a in s t the person p rov id in g  the item
35 of allow able expense, unless the  insured  has in ten tionally  
3(5 m isrep resen ted  the fac ts  o r knew  o f the m isrep resen ta tio n .
37 An in su re r m ay offset am oun ts he is en titled  to recover from
38 the insured  u n d er th is  subsection ag a in s t any  basic o r added
39 re p a ra tio n  benefits o th erw ise  due.
40 (e) A re p a ra tio n  obligor who re jec ts  a claim  fo r basic
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41 re p a ra tio n  benefits shall give to  th e  c la im an t p ro m p t w ritte n
42 notice o f the  re jec tion , sp ec ify in g  th e  reason . I f  a  claim  is
43 ejected  fo r  a  reason o th er th a n  th a t  the person is no t en-
44 titled  to  th e  b asic  re p a ra tio n  benefits claim ed, th e  w rit te n
45 notice shall in fo rm  the  c la im an t th a t  he m ay  file h is  claim
46 w ith  th e  assigned  claim s b u reau  an d  shall g ive the  nam e and
47 ad d ress  o f the  bu reau .

C om  m e n t

This Section describes what is intended to be customary practice—paying 
basic reparation benefits monthly as loss accrues—contrasted to the cus­
tomary practice of paying tort claims in lump sum settlements or judgments. 
Lump sum settlements and judgments nre, however, permitted in limited 
circumstances (Sections 26(a), 27(b)). While this Section, consistent with 
the definition of loss (Section 1(a)(5)), provides that loss occurs only a* 
loss or expense is incurred, in limited circumstances judgments mny be 
entered covering future benefits (Section 27(a)).

The determination of whether benefits nre "overdue" governs the start of 
the running of interest under subsection (b) of this Section, nnd compensa­
tion for the fee of a claimant’s attorney (Section 21). The provision requir­
ing payment when reasona’de proof is supplied as to only part of a claim 
but not us to the remainder is consistent with the philosophy of this and 
subsequent Sections to encourage insurers to pay benefits promptly. The 
requirement that "reasonable proof" of the claim be submitted implicitly 
includes a requirement that the claimant furnish information as required 
by other provisions of this Act (c.f/., Section .'1.7(a)(2)).

The provision permitting direct pnyment to suppliers of products, ser­
vices, or accommodations is in addition to a provision, contained elsewhere! 
(Sectior. 20), permitting the claimant to assign his claim to the supplier. 
The direct payment authorized by Ibis Section may be mnde whether or not 
an assignment has been executed.

Subsection (b), subjecting overdue payments to [18] per cent interest, 
is another provision encouraging periodic payment of benefits without delay. 
The 18 per cent figure is recommended because it is the interest rnte which 
an insured would be required to pay in many transactions involving con­
sumer credit, and it is sufficiently high to induce the reparation obligor to 
pny promptly. A figure substantially lower, (1 per cent for example, would 
neitho- compensate an ordinary consumer for loss of use of the funds nor 
provide sufficient inducement for prompt payment.

Subjection (c) is intended as a partial solution to the problem which may 
exist if tho claimant’s right to payment from a collateral soureo which is to 
bo subtracted in calculating net loss (Section 11) or subtracted under a 
contingent exclusion (Section 14(h)(2)), is itself a matter of dispute or is 
delayed in payment, For example, if there were substantial dispute whether 
a person’s automobile accident Injury or death occurred in tho course of 
his employment, a claimant clenrly entitled to benefits from some source 
might bo faced with conflicting claims of a workmen’s compensation insurer 
that the accident did not occur in tho course of employment an 1 by a bnsic 
reparation obligor that it did. There iB an explicit provision thnt tho repurn-
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tiin obligor is entitled to reimbursement from the collaterrl source or the 
claimant.

Subsection (d) permits a reparation cbligo'- to recover the amounts of 
payments of benefits which were either inflated, or obtained entirely, by 
fraud. If the supplier of products or services for which allowable expense 
benefits have been paid has inflated his bill, but the insured has not been a 
party to the fraud, recovery is permitted only ugainst the supplier.

Subsection (e), in addition to requiring prompt notice of rejection of a 
claim, requires the reparation obligor, in those cases in which the injured 
person may file an assigned claim, to inform the injured person that he may 
file his claim with the nssigned claims bureau.

1 Section 24. [Fees o f C la im ant’s A tto rn e y ]
2 (a ) I f  overdue benefits a re  recovered in  an  ac tion  ag a in s t
3 th e  re p a ra tio n  obligor o r paid  by  the  re p a ra tio n  obligor
4 a f te r  re ce ip t o f notice o f th e  a tto rn e y ’s re p resen ta tio n , a
5 reasonab le a tto rn e y 's  fee fo r  ad v is in g  and  re p resen tin g  a
6 c la im an t on a  claim  o r  in  an  action  fo r  basic re p a ra tio n
7 benefits shall be paid  by th e  re p a ra tio n  obligor to  th e  a t-
8 to rney . N o p a r t  o f th e  fee fo r  re p re sen tin g  the  c la im an t in
9 connection w ith  these  benefits is a  charge ag a in s t benefits

10 o th erw ise  due th e  cla im an t. All o r p a r t  o f th e  fee m ay be
11 deducted fro m  th e  benefits o therw ise  due th e  c la im an t if  any
12 sign ifican t p a r t  of h is  claim  fo r  benefits w as fra u d u le n t or
13 so excessive a s  to  have no reasonable foundation .
14 (b ) In  any  ac tion  b ro u g h t ag a in s t th e  in su red  by  th e  rep -
15 a ra tio n  obligor, th e  co u rt m ay aw ard  the  in su red ’s a tto rn e y
16 a  reasonab le a tto rn e y ’s fee fo r  d efend ing  the  action.

C o m m e n t

TIiiH Section has two purposes. One is to encourage the prompt payment 
of claims. Another purpose is to ussure the claimant full repnrntion for 
economic loss, which necessitates pnymcnt of the claimant’s legnl expenses 
in securing recovery -of a disputed claim. On the other hnnd, to discourage 
unjustified or inflated claims, even though overdue benefits nro recovered, 
tho fee mny be charged partly or wholly against the clnimnnt if the clnim 
is found to be in some respect fraudulent or unreasonably excessive. While 
no Rcnle of attorneys’ fees is prescribed, thero is a requirement that fees bo 
reasonable. A fee which might hnvo been reasonable for collection of a tort 
recovery of a similur amount will be unreasonable for hnndling n routine 
claim for overdue bnsic reparation benefits, involving issues less complex. 
Tho provision on payment of benefits (Section 23(n)) governs the issue of 
whether benefits nro "overdue."

Subsection (b) applies to court proceedings such as n motion for an order 
compelling physical examination (Section 32(n)), a petition for discovery 
(Section 33 (c)), nn action for determination of responsibility for rehabili­
tation trentment (Section 34 (c)) or nn action for reduction of future bene­
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fits because the claimant refused to submit to rehabilitation (Section 34(d)). 
This Section does not apply to motions or petitions of the reparation obligor 
in the course of an action by the claimant for the recovery of basic repara­
tion benefits. In those cases, however, if overdue benefits are recovered, 
claimant’s attorneyfees may be awarded under subsection (a). In de­
termining whether to award the fee in cases falling within subsection (b), 
the court may consider such factors as whether the claimant was the pre­
vailing narty and whether the claimant’s conduct which precipitated the 
reparation obligor’s action was reasonable or in good faith.

1 Section 25. [Fees of Reparation Obligor’s Attorney]
2 A re p a ra tio n  ob ligor shall be allowed a  reasonable a t-
3 to rn e y ’s fee fo r  d e fen d in g  a  claim  fo r  benefits th a t  is fra u d -
4 u len t o r  so excessive as to  have no reasonab le  foundation .
5 T he fee m ay be tre a te d  a s  an  offset to  benefits due o r w hich
6 th e re a fte i accrue . T he re p a ra tio n  obligor m ay recover from
7 the  c la im an t an y  p a r t  o f th e  fee not offset o r  o therw ise  paid.

C o m m e n t

This provision, like that disallowing the claimant's attorney’s fee in simi­
lar circumstances (Section 24), is designed to discournge unjustified or 
inflated claims.

1 Section 26. [Lump Sum and Installment Settlements]
2 (a ) I f  th e  reaso n ab ly  an tic ip a ted  n e t loss su b jec t to  the
3 se ttlem en t does n o t exceed $2,500, a  claim  of an  ind ividual
4 fo r basic  o r added  re p a ra tio n  benefits a r is in g  from  in ju ry ,
5 includ ing  a  claim  fo r  fu tu re  loss o th e r th an  allow able ex-
6 pense, m ay be d isch arg ed  by a  se ttlem en t fo r  an  agreed
7 am o u n t payab le in in sta llm en ts , o r  in a lum p sum . I f  the
8 reasonab ly  an tic ip a ted  n e t loss su b jec t to  th e  settlem ent
9 exceeds $2,500, th e  se ttlem en t m ay be m ade w ith  approval

10 o f the  [ ] c o u rt upon a  finding by the  co u rt th a t  the
11 se ttlem en t is in the  b est in te re s t of the c laim ant. U pon
12 approval of th e  se ttlem en t, the  co u rt m ay m ake ap p ro p ria te
13 o rd e rs  concern ing  the  sa fe g u a rd in g  and  d isposing  of the
14 proceeds of th e  se ttlem en t. A se ttlem en t ag reem en t m ay also
15 p rovide th a t  th e  re p a ra tio n  obligor shall pay  th e  reasonable
16 cost of a p p ro p ria te  m edical tre a tm e n t o r procedures, w ith
17 re feren ce  to a specified condition, to  be perfo rm ed  in the
18 fu tu re .
19 (b) A se ttlem en t ag reem en t fo r  an  am o u n t payable in
20 in sta llm en ts  m ay be m odified a s  to  am ounts to  be paid in the
211 fu tu re , if  it is show n th a t  a  m a te ria l and  su b stan tia l change
22 o f c ircu m stan ces h as  occurred  o r th a t  th e re  is new ly-
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23 d iscovered evidence concerning- th e  c la im an t’s physical con-
24 d ition , loss, o r  reh ab ilita tio n , w hich could n o t have been
25 know n prev iously  o r discovered in th e  exercise  o f reason-
26 able diligence.
27 (c) A se ttlem en t ag reem en t m ay be se t aside if  i t  is p ro -
28 cured  by  f r a u d  o r  its  te rm s  a re  unconscionable.

C o m m e n t

This Section deals primarily with two related problems. First ;s the extent 
to which a settlement will be binding: on the claimant although it is for less 
than his claimed net loss. The specific provisions in this Section represent an 
accommodation between two competing goals. The thrust of this Act is to 
insure full compensation for the claimant’s net loss, even in cases where 
the extent of that loss may not be wholly apparent until n significant period 
has elapsed since the accident from which the injuries arose. That goal could 
be maximized by precluding all settlements or denying them binding effect. 
If settlements are prohibited, however, disputed issues between reparation 
obligors and claimants in significant cases will always require litigation. The 
second problem is the extent to which lump sum, as opposed to installment, 
settlements will be permitted. While the normal method of payment is to 
pay benefits monthly as loss accrues (Section 23), there may be dispropor­
tionately large administrative expenses when permanent injury results in 
small continuing losses, and there are cases in which lump sum settlement 
may be in the claimant’s best interest.

Settlements for future loss representing medical and other allowable 
expenses arc not permitted. Given the provisions of this Act .mandating the 
full payment of medical expense, without temporal or dollur limits, such a 
settlement might prejudice the claimant’s ability to obtain future medical 
treatment or rehabilitation services if his injury should require more am­
bitious treatment than had been supposed at the time of settlement, and 
the requirements of subsection (b) for modification of settlements could 
not bo met.

If the amount of the claimant’s “reasonably anticipated net loss” which 
is subject to the settlement is less than $2,500, a binding settlement without 
court approval is permitted, whether the settlement is in a lump sum or in 
installments. The $2,500 figure is tied neither to the amount of the injured 
person’s claim nor to the size of the settlement. The issue is whether the 
parlies could reasonably anticipate at the time of the settlement that tho 
claimant's net loss subject to the settlement would exceed $2,500. Since n 
settlement agreement without court approval is not binding, no matter the 
size of the settlement, if it is found that the parties could have reasonably 
anticipated net loss greater than $2,500, there will be an inducement to seek 
court approval in borderline cases.

In enses where settlement is made with court approval, there is a re­
quirement of an express finding that the settlement is in the claimant’s best 
interest. This should require, if the settlement is for a lump sum rather 
than in installments as loss accrues, more than a finding that the claimant 
and reparation obligor desire a lump sum settlement. Lump sum settlement 
might be justified, for example, by showing that it would contribute to the 
claimant’s rehabilitation, or that the claimant plans to invest the proceeds
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in a promising small business that allows him to be self-employed. The 
court is given express power to require thnt protective steps be taken to 
insure that the proceeds of the settlement are safeguarded and used for the 
purposes represented by the parties.

The last sentence in subsection (a) and a parallel provision concerning 
judgments (Section 27(a)) are directed to solution of a potential limitation 
of actions problem. For example, if the accident victim’s injury were likely 
to require medical treatment at some considerable time in the future, but 
would not result in loss for some years prior to that anticipated medical 
procedure, there is real danger that the victim’s claim for allowable expense 
will be barred by limitations when the procrJare is actually performed 
(Section 28). It should be noted, however, thai under a provision tolling 
limitation periods for a period, up to ten years, during which the injured 
person suffers no loss (Section 23(e)), these provisions will only be neces­
sary in most cases where the anticipated future medical expense will occur 
over fourteen years after the accident or twelve years after the last pay­
ment of benefits. A settlement agreement to pay the cost of treatment pur­
suant to this Section, or a judgment declaring that the reparation obligor is 
liable for the costs of that treatment when it is performed (Section 27(a)) 
assures that those claims will not be barred when they arise by the statute 
of limitations.

Subsection (b) permits either party to seek judicial modification of an 
installment settlement, as to amounts to be paid in the future, on a showing 
of changed circumstances or newly discovered evidence. Subsection (c) 
permits settlements to be set aside on the ground of unconscionability. Sub­
sections (b) and (c) arc applicable to settlements both with and without 
court approval.

1 Section 27. [Judgments f o r  F u t u r e  Benefits]
2 (a ) In  an  ac tion  by a cla im an t, a lum p sum  o r in s ta llm en t
3 ju d g m en t m ay be en tered  fo r  basic o r added  re p a ra tio n
4 benefits, o th e r th a n  allow able expense, th a t  would accrue
5 a f te r  the  d a te  of th e  aw ard . A ju d g m en t fo r  benefits fo r
6 allow able expense th a t  would accrue a f te r  the  d a te  of th e
7 aw ard  m ay no t be en tered . In an  ac tion  fo r  re p a ra tio n
8 benefits or to  enforce r ig h ts  u nder th is  A ct, how ever, the
9 c o u r t m ay en te r  a  ju d g m en t dec la rin g  th a t  the  re p a ra tio n

10 obligor is liable fo r  the  reasonable cost of a p p ro p ria te
11 m edical tre a tm e n t o r p rocedures, w ith  re feren ce  to  a speci-
12 fied condition, to be p erfo rm ed  in the  fu tu re  if i t  is aseer-
13 ta in ab le  o r foreseeable th a t  tre a tm e n t will be req u ired  as a
14 re su lt of the  in ju ry  fo r  w hich the  claim  is m ade.
15 (b ) A t the  instance of the  c laim ant, a co u rt m ay  com-
16 m ute  fu tu re  losses, o th e r th an  allow able expense, to  a fixed
17 sum , b u t only  upon a finding of one o r m ore of th e  fol-
18 low ing :
19 (1) th a t  the  aw ard  will prom ote the  h ea lth  and  con-
20 tr ib u te  to th e  reh ab ilita tio n  of the in ju red  p e rso n ;
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21 (2) that the present value of all benefits other than
22 allowable expense to accrue thereafter does not exceed
23 $1,000; or
24 (3) that the parties consent and the award is in the
25 best interest of the claimant.
26 (c) An installment judgment for benefits, other than
27 allowable expense, that will accrue thereafter may be
28 entered only for a period as to which the court can reason-
29 ably determine future net loss. An installment judgment
30 may be modified as to amounts to be paid in the future
31 upon a finding that a material and substantial change of
32 circumstances has occurred, or that there is newly-discov-
33 ered evidence concerning the claimant’s physical condition,
34 loss, or rehabilitation, which could not have been known
35 previously or discovered in the exercise of reasonable
36 diligence.
37 (d) The court may make appropriate orders concerning
38 the safeguarding and disposing of funds collected under
39 the judgment.
40 (e) Appeals from a judgment for basic or added repara-
41 tion benefits may be taken in accordance with [the laws or
42 rules of civil procedure of this State].

C o m m e n t

This Section deals with the criteria under which n judgment may be 
entered for loss which will accrue after the date of the awnrd. A specific 
provision prohibits money judgments for future medical expense und other 
items of allowable expense, parallel to the similur provision in the Section 
dealing with settlements (Section 20). A judgment for past allowable ex­
pense, however, may collaterally estop the parties on particular issues, such 
as whether a particular injury arose out of the operation of a motor vehicle, 
which mny be in issue when future nllownblc expense is claimed. The last 
sentence in subsection (a) hns the same purpose as the parallel sentence 
in the provision on settlements (Section 20(a)).

Subsection (b) deals only with awards that commute future losses to a 
fixed sum. Those are nwards which determine tlint the claimant is entitled 
to a fixed sum as compensation for his future loss, and that payment of the 
sum by the insurer will sntisfy the insurer's obligation to pny further com­
pensation for the injury. That form of award is permitted, as in the case of 
settlements (Section 2G(n)), where the parlies consent nnd the court finds 
it is "in the best interest of tho claimant." That form of judgment mny not 
he entered if the clnimnnt prefers periodic payments. If the claimant seeks a 
judgment commuting future loss, nnd the reparation obligor docs not agree, 
that form of judgment it permitted in only two cases. If the present value 
of all benefits for which judgment may be entered is less than $1 ,000, the 
administrative expense of future periodic payments may be disproportion­
ately large. The basis upon which a larger judgment commuting future loss
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may be entered, thav. it will “promote the health and contribute to the 
rehabilitation of the injured person,” is narrower than in the case of a 
settlement or a consent judgment which may be approved when “in the 
btst interest of the clr imant” (Section 2G). Existing law will require that 
lump sum awards for future loss be reduced to present value.

Subs sc" tion (c) restricts installment judgments authorized in subsection 
(a) to limited periods of time and to amounts which can reasonably be 
determined at the time of judgment.

The provisions in subsection (<■) as to modification and in subsection (d) 
as to safeguarding orders are parallel to the similar provisions with refer­
ence to settlements (Section 26).

1 Section 28. [Limitation of Actions]
2 (a) If no basic or added reparation benefits have been
3 paid for loss arising otherwise than from death, an action
4 therefor .may be commenced not later than 2 years after
5 the injured person suffers the loss and either knows, or in
6 the exercise of reasonable diligence should know, that the
7 loss was caused by the accident, or not later than 4 years
8 after the accident, whichever is earlier. If basic or added
9 reparation benefits have been paid for loss arising other-

10 wise than from death, an action for further benefits, other
11 than survivor’s benefits, by either the same or another
12 claimant, may be commenced not later than 2 years after
13 the last payment of benefits.
14 (b) If r o basic or added reparation benefits have been
15 paid to the decedent or hiH survivors, an action for sur-
16 vivor's benefits may be commenced not later than one year
17 after the death o'* 4 years after the accident from which
18 death results, 'whichever is earlier. If survivor’s benefits
19 have been paid to any survivor, an action for further sur- 
29 vivor’s benefits by either the same or another claimant may
21 be commenced ne t later than 2 years after the last payment
22 of benefits. If baric or added reparation benefit! have been
23 paid for loss suffered by an injured person before his death
24 resulting from the injury, an action for survivor's benefits
25 may be commenced not Inter than one year after the death
26 or 4 years after the last payment of benefits, whichever is
27 earlier.
28 (c) If timely action for basic reparation benefits is com-
29 menced against a reparation obligor and benefits are denied
30 because of a determination that the reparation obligor’s
31 coverage is not applicable to the claimant under the pro-
32 visions on priority of applicability of basic reparation
33 security (Section 4), on action against the applicable rep-
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34 aration obligor or 1;he assigned claims bureau may be com-
35 menced not later than 60 days after the determination
36 becomes final or t'he last date on which the action could
37 otherwise have been commenced, whichever is later.
38 (d) Except as subsections fa), (b), or (c) prescribe a

39 longer period, an action by a claimant on an assigned claim
40 which has been timely presented (Section 20) may be coni-
41 menced not later than 60 days after the claimant receives
42 written notice of rejection of the claim by the reparation
43 obligor to which it was assigned.
44 (e) A calendar month during which a person does not
45 suffer loss for which he is entitled to basic or added repara-
46 tion benefits is not a part of the time limited for commencing
47 an action, except that the months excluded for this reason
48 may not exceed 120.

49 [(f) If a person entitled to basic or added reparation
50 benefits is under legal disability when the right to bring an
51 action for the benefits first accrues, the period of his dis-
52 ability is not a part of the time limited for commencement
53 of the action.]

C o m m e n t

Rather complex limitation provisions are necessitated by the general 
j. •ineiplu that loss occurs as expense is incurred or loss is suffered. A simple 
li Dilation period, tied to the time when the claim for relief first arose, 
m ?ht result in initial claims filed decades after an accident occurred. On 
th other hand, a limitation period tied simply to the time of the accident 
gi\ ng rise to the injury would bar many claims before they arose. The 
gen irnl limitation periods in subsections (a) and (b) accordingly extend 
tho limitation period each time benefits have been paid. In addition, the 
gem *al limitation provisions are qualified by tolling the limitation periods 
durii g any period up to ten years in which the injured person sutlers no 
loss lubsection (e)) [and during periods of disability (subsection (f >) ]. 
In ad lition, special provision has been made in the Sections dealing with 
settlei cuts nnd judgments (Sections 2(5 and 27) for situations where it is 
anticij iteil that medical treatment will bo required for an injury at a time 
after o her benefits have ceased and after limitation periods, even with the 
general s tolling provisions, have run.

Subse‘tion (a) deals with limitation of actions for claims related to 
injury o her than dentil. If no basic o.r added reparation benefits have been 
paid, ana if running of the limitation period has not been tolled, the claimant 
must brir. r suit within <1 years of the accident. The claimant must also, how­
ever, brh ; his action within two years after he knows, or should have 
ltnowi: th it the claimed loss was caused by the accident, if benefits have 
been paid, actions for furthe- benefits may be brought within two years 
after tho list payment of benefits. The Inst mentioned provision encourages 
out-of-courl handling of claims, obviating the necessity for the claimant to
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bring an action so long as benefits are being paid, no matter how much time 
has passed siincu the accident.

Subsection (b) deals with actions for survivor’s benefits. If these benefits 
have been paid to survivors, an in the case of non-death claims, actions may 
be brought within two years after the last payment of benefits. And, as in 
the case of non-death claims, the claimant must bring action within 4 years 
of the accident if no basic or added reparation benefits have been paid. If 
benefits hnve been paid to the decedent before his death, an action for sur­
vivor’s benefits may be brought within 4 years after the last payment of 
benefits. In the two cases last mentioned, there is an additional requirement 
that the survivors bring their action within one year after death.

Subsection (c) deals with the situation where the claimant has brought 
timely action against a reparation obligor, and it is determined that nnother 
reparation obligor is responsible for payment of basic reparation benefits. 
The claimant is given an additional (50 days to bring action against the 
appropriate reparation obligor, or the assigned claims plan, if the limitation 
period would otherwise have run.

Subsection (d) further extends the time for bringing action on an assigned 
claim in some cases. Under the provisions on time for presenting assigned 
claims (Section 20), an assigned claim is timely if the claimant notifies the 
assigned claims bureau within the limitation periods allowed by this Section, 
or in the case of an insolvency claim where timely action had been filed 
against the insolvent reparation obligor, within six months of discovery of 
the financial inability. If a timely claim is presented against the assigned 
claims plan, anil if the general limitation period would otherwise bar the 
action, the claimant has an additional (10 dnys after receipt of notice of 
rejection of his claim by the reparation obligor to which it was assigned to 
bring an action on the assigned claim.

Subsection (e) is a significant provision, tolling the running of the limi­
tation period during periods of time, up to ten years, when the injured 
person has not incurred expense or otherwise suffered loss for which he is 
entitled to benefits. If, for sample, an injured person were to require medi­
cal treatment for an injur;, ' years after he had last received basic repara­
tion benefits for that injury, and had suffered no loss in (he interim period, 
this svbsoction would toll the two year period (subsection (a)) front the 
last payment of benefits. Another situation in which the tolling provision 
of this subsection may be important is that in which the insured has 
elected a contingent exclusion (Section 14(b)(2)). Suppose for example, 
that the contingent exclusion in the insured's policy identified benefits 
under the insured’s medical insurance policy to be excluded in the cal­
culation of net loss. If the insured suffered a long-term injury, and for a 
considerable period of time his only loss was medical expense fully compen­
sated by lib. medical policy, he would be entitled to no basic reparation 
benefits during that period of time. In tho absence of Ibis subsection, when 
benefits und ir the medical insurance policy were xhausted, the insured’s 
claim for reimbursement of further medical expense might be barred. As 
previously mentioned, this provision is intended to minimize the number of 
cases where operation of the general limitation period would bar claims 
prior to the time they arose.

[Subsection (f) is oplio ml, its enactment depending on whether the 
State's general statutes tolling limitation of actions would apply to this 
specific statute. |
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1 Section 29. [Assignment of Benefits]
2 An assignment of or agreement to assign any right to
0 benefits under this Act for loss accruing in the future is
4 unenforceable except as to benefits for:
5 (1) work loss to secure payment of alimony, mainte-
6 nance, or child support; or
7 (2) allowable expense to the extent the benefits are for
8 the cost of products, services, or accommodations pro-9 vided or to be provided by the assignee.

C o m m e n t

One of the objectives of this Act is to pny benefits periodically <scc 
Section 23) to sustain the person sulfering loss as expenses are accrued 
nnd, incidentally, to reduce the chances that payments will be applied to 
improvident purposes. This Section prevents that objective from being 
circumvented by assignment of the right to benefits for future loss. Two 
types of assignments which nre not inconsistent with this objective are 
authorized. Paragraph (1) allows a person to satisfy familial support 
obligations through an assignment of rights to benefits for work loss. Para­
graph (?) allows an injured person to secure needed products, services, 
and accoii.modntions by authorizing assignment of benefits to hospitals, 
physicians, druggists, and others providing those needs. Assignments per­
mitted by paragraph (2) nre only of those benefits wbich nre attributable 
to the cost of tho benefits, services, or accommodations provided. Section 
23(a) permits nn insurer to make direct payment to the suppliers even if 
no assignment of benefits has been executed.

1 SECTION 30. [Deduction and Set-off]
2 Except as otherwise provided in this Act, basic repara--
3 tion benefits shall be paid without deduction or set-ofT.

C o m m e n t

This provision has a number of disparate applications, such as: where 
the injured person is entitled to basic reparation benefits from an insurer 
asserting a right of indemnity (Section (»(c)); where the snme repnrntion 
obligor is required to pay tort claims arising from nn nccidcnt involving nn 
uninsured owner (Section 5(a)(1)) nnd reparation benefits to the unin­
sured owner; and where the reparation obligor, having paid reparation ben­
efits to an insured owner and tort claims on his behalf to other persons injured 
in an accident, asserts a cause of action for damages for breach of the 
policy’s co-operation clause.

1 Section 31. [Exemption of Benefits]
2 (a> Basic or added reparation benefits for allowable ex-
3 pen.se an; exempt from garnishment, attachment, execution,
4 and any other process or claim, except upon a claim of a
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5 creditor who has provided products, services, or accom-
6 modations to the extent benefits are for allowable expense
7 for those products, services, or accommodations.
8 (b) Basic reparation benefits other than those for allow-
9 able expense are exempt from garnishment, attachment,

10 execution, and any other process or claim to the extent that
11 wages or earnings are exempt under any applicable law
12 exempting wages or earnings from process or claims.

C o m m e n t

This Section protects bnsic reparation benefits, except those for allowable 
expense which receive greater protection, to the same extent that earnings 
or wages arc protected from process under either applicable state or federal 
law. While benefits for allowable expense enjoy absolute protection from 
process under this' Section, there is authorization for direct payment by the 
insurer under Section 23(a), nnd a creditor with a claim for goods, services, 
or accommodations which constituted an item of allowable expense mny 
rench benefits for that item of allowable expense.

1 Section 32. [Mental or Physical Examinations]
2 (a) If the mental or physical condition of a person is
3 material to a claim for past or future basic or added repara-
4 tion benefits, the reparation obligor may petition the [ ]
5 court for an onler directing the person to submit to a
6 mental or physical examination by a physician. Upon notice
7 to the person to be examined and all persons having an in-
8 terest, the court may make the order for good cause shown.
9 The order shall specify the time, place, manner, conditions,

10 scope of the examination, and the physician by whom it is
11 to be made.
12 (b) If requested by the person examined, the reparation
1.7 obligor causing a mental or physical examination to be made
14 shall deliver to the person examined a copy of a detailed
15 written report of the examining physician setting out his 
1(5 findings including results of all tests made, diagnoses, and
17 conclusions, and reports of earlier examinations of the same
18 condition. By requesting and obtaining a report of the
19 examinat on ordered or by taking the deposition of tho
20 physician, the person examined waives any privilege he may
21 have, in r< lation to the claim for basic or added reparation
22 benefits, regarding the testimony of every other person who
23 has examined or may thereafter examine him respecting
24 the same condition. This subsection does not preclude dis-
25 covcry of a report of an examining physician, taking a
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26 deposition of the physician, or other discovery procedures
27 in accordance with any rule of court or other provision of
28 law. This subsection applies to examinations made by
29 agreement of the person examined and the reparation ob-
30 ligor, unless the agreement provides otherwise.
31 (c) Tf any person refuses to comply with an order entered
32 under this Section the court may make any just order as to
33 the refusal, but may not find a person in contempt for failure
34 to submit to a mental or physical examination.

C o m m e n t

This Section nnd paragraphs (2) and (3) of Section 33(a) provide for 
discovery of medical information material to claims for reparation benefits. 
Neither this Section nor Section 33 (c) requires that a suit for those benefits 
be on file before a reparation obligor mny petition an appropriate court for 
a discovery order. The purpose of both Sections is to assure that information 
relevant to a claim is readily accessible so that benefits may be determined 
accurately and paid promptly, while properly safeguarding the rights of all 
concerned.

1 SECTION 33. [Disclosure of Facts About Injured Pei'son]
2 (a) Upon request of a basic or added reparation claimant
3 or reparation obligor, information relevant to a claim for
4 basic or added reparation benefits shall be disclosed as
5 follows:
6 (1) An employer shall furnish a statement of the work
7 record and earnings of an employee upon whose injury the
8 claim is based. The statement shall cover the period
9 specified by the claimant or reparation obligor making the

10 request and may include a reasonable period before, and
11 the entire period after, the injury.
12 (21 The claimant shall deliver to the reparation obligor
13 a copy of every written report, previously or thereafter
14 made, relevant to the claim, and available to him, con-
15 corning any medical treatment or examination of a person
16 upon whose injury the claim is based and the names and
17 addresses of physicians and medical care facilities render-
18 ing diagnoses or treatment in regard to the injury or to
19 a relevant past injury, and the claimant shall authorize
20 the reparation obligor to inspect and copy relevant records
21 of physicians and of hospitals, clinics, and other medical
22 facilities.
23 (3) A physician or hospital, clinic, or other medical
24 facility furnishing examinations, services, or accommoda-



Section 33

25 tions to an injured person in connection with a condition
26 alleged to be connected with an injury upon which a
27 claim is based, upon authorization of the claimant, shall
28 furnish a written report of the history, condition, diag-
29 noses, medical tests, treatment, and dates and cost of
30 treatment of the injured person, and permit inspection
31 and copying of all records and reports as to the history,
32 condition, treatment, and dates and cost of treatment.
33 (b) Any person other than the claimant providing infor-
34 mation under this Section may charge the person requesting
35 the information for the reasonable cost of providing it.
36 (c) In case of dispute as to the right of a claimant or
37 reparation obligor to discover information required to be
38 disclosed, the claimant or reparation obligor may petition
39 the [ ] court for an order for discovery including
40 the right to take written or oral depositions. Upon notice to
41 all persons having an interest, the order may be made for
42 good cause shown. It shall specify the time, place, manner,
43 conditions, and scope of the discovery. To protect against
44 annoyance, embarrassment, or oppression, the court may
45 enter an order refusing discovery or specifying conditions
46 of discovery and directing payment of costs and expenses
47 of the proceeding, including reasonable attorney’s fees.

C o m m e n t

This Section .sets out the rights and obligations under this Act in regard 
to disclosure of information relcvnnt to claims for reparation benefits. It is 
designed to facilitate access to needed information without resort to un­
necessary court action.

Subsection (a) describes the types of information in some detail tlint 
designated persons shall furnish or make available upon request by n party. 
The obligation of physicians and other purveyors of medical services, under 
paragraph (3), to furnish relevant medical records is conditioned upon 
authorization of the claimant to assure that lie is on notice that such rec­
ords nre being inspected. The claimant has an obligation to give such au­
thorization underpnragraph (2).

As in Section 32, discovery orders under subsection (c) may be sought 
although no other action is pending. Before a discovery order may be 
granted for discovery of records of medical treatment pursuant to this 
provision, there must ho a showing that the mntcrinl for which discovery is 
sought is relevant to the injured person’s claim. Proceedings under this 
Section do not permit the reparation obligor to inspect generally nil of an 
'njured person’s past medical records. Nothing contained in this Section 
supersedes existing rules for discovery, and bronder discovery mny be avail­
able within the course of a proceeding to recover basic repnrntion benefits.
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1 Section 34. [Rehabilitation Treatment and Occupational
2 Training]
3 (a) A basic reparation obligor is responsible for the cost
4 of a procedure or treatment for rehabilitation or a course
5 of rehabilitative occupational training if the procedure,
6 treatment, or training is reasonable and appropriate for the
7 particular case, its cost is reasonable in relation to its prob-
8 able rehabilitative effects, and it is likely to contribute sub-
9 stantially to rehabilitation, even though it will not enhance

10 the injured person’s earning capacity.
11 (b) An injured person who has undertaken a procedure
12 or treatment for rehabilitation or a course of rehabilitative
13 occupational training, other than medical rehabilitation
14 procedure or treatment, shall notify the basic reparation
15 obligor that he has undertaken the procedure, treatment, or
16 training within 60 days after an allowable expense exceed-
17 ing 81,000 has been incurred for the procedure, treatment,
18 or training, unless the basic reparation obligor knows or
19 has reason to know of the undertaking. If the injured person
20 does not give the required notice within the prescribed time,
21 the basic reparation obligor is responsible only for 81,000
22 or the expense incurred after the notice is given and within
23 the 60 days before the notice, whichever is greater, unless
24 failure to give timely notice is the result of excusable neglect.
25 (c) If the injured person notifies the reparation obligor
26 of a proposed specified procedure or treatment for rehabili-
27 tation, or a proposed specified course of rehabilitative oc-
28 cupational training, and the reparation obligor does not
29 promptly thereafter accept responsibility for its cost, the
30 injured person may move the court in an action to adjudi-
31 cnte his claim, or, if no action is pending, bring an action
32 in the [ ] court, for a determination that the repara-
33 tion obligor is responsible for its cost. A reparation obligor
34 may move the court in an action to adjudicate the injured
35 person’s claim, or, if no action is pending, bring an action
36 in the [ 1 court, for a determination that it is not
37 responsible for the cost of a procedure, treatment, or course
38 of training which the injured person has undertaken or
39 proposes to undertake. A determination by the court that
40 the reparation obligor is not responsible for the cost of a
41 procedure, treatment, or course of training is not res
42 judicata as to the propriety of any other proposal or the
43 injured person’s right to other benefits. This subsection does
44 not preclude an action by the basic reparation obligor or the
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45 injured person for declaratory relief under any other law
46 of this State, nor an action by the injured person to recover
47 basic reparation benefits.
48 (d) If an injured person unreasonably refuses to accept
49 a rehabilitative procedure, treatment, or course of occupa-
50 tional training, a basic reparation obligor may move the
51 court, in an action to adjudicate the injured person’s claim,
52 or if no action is pending, may bring an action in the [ ]
53 court, for a determination that future benefits will be
54 reduced or terminated to limit recovery of benefits to an
55 amount equal to benefits that in reasonable probability
56 would be due if the injured person had submitted to the
57 procedure, treatment, or training, and for other reasonable
58 orders. In determining whether an injured person has rea-
59 sonable ground for refusal to undertake the procedure,
60 treatment, or training, the court shall consider all relevant
61 factors, including the risks to the injured person, the extent
62 of the probable benefit, the place where the procedure, treat-
63 ment, or training is offered, the extent to which the pro-
64 cedure, treatment, or training is recognized as standard and
65 customary, and whether the imposition of sanctions because
66 of the person’s refusal would abridge his right to the free
67 exercise of his religion.

Co m m e n t

Subsection (n) states more explicitly the requirement contained in the 
definition of “allowable expense" (Section 1(a)(5)(D), tb- t in order for 
costs of rehabilitation treatment nnd occupational training to be eom- 
pcnsablc, the treatment or training must be "reasonably needed.” Reha­
bilitation treatment is not limited to occupational rehabilitation. It includes, 
for example, rehabilitation programs which do not ndd to the. injured per­
son’s earning capacity, but which make it possible for him to function 
better with bis handicap.

Subsection (b) affects only non-medical rehabilitation programs. It is 
addressed to a situation where the injured person undertook an expensive 
program of non-medical rehabilitation, obligating himself to pay substantial 
sums, nnd where the program mny not, in fact, be compensable under the 
criteria set forth in subsection (a). Notice to the reparation obligor is 
required within 00 days after expenses of the program exceed $1,000. Failure 
to give notice results in no penalty if tho reparation obligor had actual 
knowledge of the undertaking, or if failure to give the notice was the result 
of excusable neglect. In case of unexcuscd failure to give the required notice, 
the claimant may still claim up to $1,000 in benefits, or expenses incurred 
within 00 days prior to a tardy notice plus subsequent expenses, if the 
program in fact meets the requirements of subsection (a).

Subsection (c) provides for adjudication of disputes as to whether a 
proposed rehabilitation program meets the criteria of subsection (a).
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Whether or not another action is pending, either the reparation obligor or 
the claimant may seek court determination limited to the issue whether a 
specific proposed rehabilitation program is reasonably needed.

Subsection (d) is comparable to provisions in workmen’s compensation 
acts imposing sanctions for unreasonable refusal of surgery. The principle 
is not here limited to surgery, nor to medical treatment, but is broadly 
applicable to all forms of rehabilitative treatment and occupational training.

A state may prefer to utilize arbitration rather than court litigation to 
resolve disputes between claimants and reparation obligors concerning 
programs of rehabilitation. To accomplish that objective, the following 
subsec'‘ons (c) and (d) would replace the corresponding subsections nnd 
a new subsection (e) would be added.

(c) If the injured person notifies the reparation obligor of a proposed 
specified procedure or treatment for rehabilitation, or a proposed specified 
course of rehabilitative occupational training, and the reparation obligor 
does not promptly thereafter accept responsibility for its cost, the injured 
person may demnnd an arbitration for a determination that the reparation 
obligor is responsible for its cost. A reparation obligor may demand an 
arbitration for a determination that it is not responsible for the cost of a 
procedure, treatment, or course of training which the injured person has 
undertaken or proposes to undertake. A determination that the reparation 
obligor is not responsible for the cost of a procedure, treatment, or course 
of training is not res judicata ns to the propriety of any other proposal or 
the injured person’s right to other benefits. This subsection does not preclude 
an action by the basic reparation obligor or the injured person for declara­
tory relief under nny other law of this State, nor an arbitration or action by 
the injured person to recover basic reparation benefits.

(d) If an injured person unreasonably refuses to accept a rehabilitative 
procedure, trentment, or course of occupational trnining, a bnsic reparation 
obligor mny demand nn arbitration for a determination that future benefits 
will be reduced or terminated to limit recovery of benefits to an amount 
oqunl to benefits that in reasonable probability would be due if the injured 
person had submitted to the procedure, treatment, or training, and for other 
reasonable orders. In determining whether nn injured person has reasonable 
ground for rcfusn, to undertake the procedure, treatment, or trnining, there 
shall he tnken into uccount all relevnnt fnetors, including the risks to the 
injured perso. the extent of the probable benefit, the place where the pro­
cedure, trentment, or training is offered, the extent to which the procedure, 
treatment or trnining is recognized as ntnndnrd nnd customary, and whether 
the imposition of sanctions because of the person’s refusal would abridge 
his right to the free o.\ 'rcise of his religion.

(e) All arbitrations under the provisions of this Section shall be con­
ducted in accordance with [the arbitration laws of this State].

1 Section 35. [Availability of Insurance]
2 (a) The [commissioner] of insurance shall establish and

3 implement or approve and supervise a plan assuring that

4 liability and bnsic and added reparation insurance for motor

5 vehicles will be conveniently and expeditiously afforded,

(’> subject only to payment or provision for payment of the

7 premium, to all applicants for insurance required by this

f>8


