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ECTIONI.  comeararive ANALYSIS OF SELECTED PREPAID LEGAL SERVICE PLANS
ALLOWING FREE CHOICE OF LAWYER

BENEFITS OFFERED

Plan

. SURE TIORT BARPLAN  $100 worth per year, not to exceed

t. Advice and Consultation

2. Office Work 3. Judicial/Administrative Proceedings

$250 worth per year for Conferences, $325 for preparation and filing of

$25.00 per visit otiations. Investigation and leadings and briefs and attendance at
1Benefitsalloca ) B eilar amount PR deductible Research [Excludlnggl dliesach bt i,
for lawyer functions performed; including title exarmination . o
o b ] e e e s
only| client ’, . f&ter \\Miting and Document ’ )
(No fixed hourly rate of charge- %?rfrtlls n. and Review or Filling out of S40 for court costs and witness fees.
Whatever lawyer would normally bill) (1 10 deductible) S150 for out-of-pocket expenses and
(Al civil and criminal covered except costs (depositions, toil calls, etc.)
exclusions)
s o RSN U Qoo S sl crst
may De diviae - .
(Proposed June 25, 1971) document flill-cy: m . ir-Ist will),>) fjord sec schedule for SgeCIF% I’dsavicesmp
(Fees allowable in foe schedule N gwl(rjnmutr)rﬂ percentage of group must enroll.
ﬁ%rr;)auted on hourly rate of S30 per No deductible
ur COMERKHENSIVE Il >i 11T allovs (1) legal research 2 hours; (2) 540 worth
?SdocuuuPreparatlon:(t?;/ lic'otiatlon- 2 Jsour<:(4) legaldefensr one, lay,
S) schedu!. dic-vicS up to “-).0: (0) Suppiement.-ay service' v- m 51 1' )
25" of group must cmoil
Deductible of 510 pay.il-; on benefits | Hand (2). <3) an i i4) limited
to, Sepre client it de,?endant,ot respondent in coutt oy admmmtative
tribun H55).un.| (6) require (xwnient by client of 20 A of feciwith Plan
paying BOL
[l. OTHER VARIATIONS
1 Plan A Ore hour per year onany problem Nb provision for office work asa On happening of "scheduled" event
except preparation of tax retuins separate benefit, but | additional client entitled to one day of lawyer
gl\/lodel Plan sug_ge ted by F,’reblef‘ No deductible hour of consultation (without counting  time in court or before administrative
tolr in 1468. See Unlversg%/o against benefit under (1» if tribunal. Client would have to be
Chicago Law Review 417. af 455-466) “Scheduled” event occurred. defendant or respondent,

2. PlanB
&Benefits limited to $2,500 gross
ollar amount per year per lamily,
and only $500 “‘per case”. Benefit

amounts further limited by type of
gases: IT bankruptcy, contested
ivorce.

&Basic hourlv rale DF .barge Is
30.00)

(Ml civil and criminal covered
excepl exclusions.)

3. PlanC
Based on a $25 hourly charge

ent.
e Fees pclle pOBIan limited to 51511
At beginning would normally exclude Per day of trial; $100 for ‘Aday; $35
all negotiation, research, etc,, Or appearances on motions.

Se of danger of lawyer abuse.

[$500 worth of services lat hou,(%xc;harge ot SBO{SIS nailable for benefits 1-3 above for each "cave"

Subject io four limitations: M) Ma r
tot functional va Ascv; (3i Deductibles lor \1Ccific types of caves;

imum aopuntsestablished for(’f)o_ifletypesot uses; 12) Maximum
i

- xelusonv. |

Mijximnms Imposed (5100 deductible if started*):

fa)

g

——t
o

=l

[

$00 maximum for advice on matter
unrelated to other sPecmc type ol

case for which benefit provided.
(No deductible)

Workmen's Compensation.  Nb attor -eys- lees but un to MOOfor filing <vs. ptoicss service,

de ogclig%]s$£%[())oners locs, private investigations and photography
0] ] : . " . -

Banl?ruptcy. $200 1 or non-business and wage earner plans only. $50 additional if spousejoins In

roceeding.
Ig)robate *g-100. Only lor mailers not subject to administration of the couit
Wills. 53 ijiic « 11 per farméy&et Vear. . o
Real Pro rltrfmeclosure, $300 whet member is defendant, $J00 vsVn member isplainlifl «
Debt v. t 'ction. 5Jo 1v ben defended! in collection on note or *battel Morti me
Felony Criminal Defense. 51.02*0(or,it per family per vcai)
Misdemean > Defense $3*10. IFxclm .ne liaflic) )
Criminal Defense.* 5300. For traffic jsfienseiof DWA, *In and Hun. Reckless use, or drug oil-uses
Miscellaneous Criminal,* $200. All.==tor misdem.unors except u>abuse .
Defense in Small Claims Court. ¢3J_ o for. defense coo oi member whore piiimiitins  attorney,
Contesicd D\btcc ilrisseiuilon) $500*
Yo g o o
. iSpute ights, Support, Cusludy. $75*
éPaR/.able n ndJItlmﬁo 3 DO
4, ervice, uief Judgntent.* $150
I or modification ol decree.

$150 allowed for "settlement S1S0 allowed lot attorneys' fees only
negotiations” if on case not where plaintiff has dropped action

specifically covered in benefit aé;alnst defendant member
schedule = ($100 deductible)
($100 deductible)

I lie type of benefits provided by this pin would be almost identic.si siith those ptosided under

Plan B above. |lie %mu- .-mount of fees for the ‘'die services ,uc allowed soil i the exception of
bankruptcy, defense of chiv .ions, nmdemcai- *r jnd lelons defense, | OF (Lew tiuricis tlw Icoaie

bstantiajly lower. . )
! S aw%f\(v)uaw(%ﬁe maximum benefit payab! m,«52.son a in Plan A. no ..wrc than $500 shall (e payable
%n Hi-fi si year end rite maximum wouldnot  «reached until He client has participated in the plan
Ol 5yens

$I*a; allowed lor cxQo(chted t pei *n*Linlins. ssoiknis’o't otpspenuillem, and uninsured



4, Co-Insurance

If defendant (or res?ondent .
reimburse 80% of $1,000 of expense
in excess of limits in Benefit C.

To supplement benefit provided in
3) plan would pay for 10 additional
days of trial. No contribution by client
if defendant, but first trial day lei.
($150) payable by client if plaintiff.

Nb co-insurance for expenses In excess
of $2,500 basic benefit.

None

1
2
3.
4.
9.
0.
1
8
9

6. Exclusions

as to advice component, but as to all other benefits.
Business Expenses i .

Controversies involving immediate parties to the Plan
Contingent fee cases

Fines and Penalties

Charges that arc unreasonable

rilling out tax returns o

Classactions (not involving immediate, interestof member)
Wlnere Iteg?l services provided through insurance or other means (group

an, etc.
HShopplng"

Exclusions apply to Comprehensive Benefit:

1
2.
3.
4.
5

A=) N ENIINT

~NOOUT-B LN

Services provided under Prepaid Benefit

Contingent fee cases

Liability insurance :

Any other group I-gal service program . ) .
é}\glrl&ple through any governmental body or otherwise provided without

Insurance or other coverage
Contingent fee

PreBgratlon of tax returns
Probate

claims and Enforcement of Support

S0, pgssibly:

Divorce
Criminal

Preparation of Income tax returns. .
Probate proceedings, except as provided for herein.
Guardianship or Conservatorship proceedings.

artnerships and/or jcint ventures.
Corporations.
Patents and copyrights, ) o
Proceedings under National Bankruptcy Act relating to joint ventures,
carporations, or pirii crshins, and anybusiness advice tnder Chapters
10, 11, or 12 of said Act. )
| ines and/or penalties whether imposed by a court or other agency
Anyjudicial, administrative or arbitration”proceeding wherein the
Trast fund, the liusices herein, the Administrator of this Trust
fund, any Labor Union or any other person, firm, or organisation
that may'he a E]arly to this Trust fund is either a plaintiff or a
defendant, or the equivalent ) o )
Services rendered in connection with arbitration hearings, except .
workmen's compensation litigation and uninsured motorist litigation.
Services rendered in connection with an appeal either trom Civil,
Criminal, Administrative, or Arbitration processes. )

i al action herein which arose prior to the effective date of
fills Agreement, or prior to the eligibility of the "member”,
which cvet is later. "Member" may nor Use as an excuse or
defense the lacl that said "member” was not asvarc of such legal
action until after becoming eligible for benefits.

Ay proceedln%o\(\Jhere the ptayed for relief Is wiiliin rite jurisdiction
of aaSttnng\HeCIams rt or Its equivalent, except where other side
Y.

! ecgse of proceeding where proof of benefit has not been propctly
submitted.

Legal representation which "Membet" was eligible to obtain by
reasof of another program, plan, group arrangenent, or insurancé policy
even though "member" failed 1o Fequest such’bu.-lit of covetage.

The exclusions are substantially identical to Plan B



OTHER CHAR ACTERISTICS

6. Choice of Lawyer and Operating Organization
Any ment > of S_hre\(eﬁprt,Bar; Ia\/\?/er. submit bill at customary rates within
30 days an d is paid within limits stated in Plan. Payment can be riade to any
duly Ticer. cd attorney in U.S. if covered member needs service elsewhere.
Not for pr afit corporation. (501 (c) (3) status applied for]

Directors. ppointcd by Shreveport Bar Association

Free chai,. e from mempers of panel who voluntarily enroll with LA Bar to
provide s. leduled services.

Payment t 0 be made to plan attorneys in accord with schedule of fees agreed to
Probably .. not for profit organization similar to Shreveport under control
of LA Coi mty Bar.

Free cho! e of lawyer. Possibly should form a not for profit entity like
Blue plan with enabling legislation needed.

Any dull authorized attorney in US.. Mexico, Canada
For profit corporation organized at administration firm which tells its services
togroup n employer who form legal service programs. Agreement contemplated an

e?wpiloye trust or, later, jointly trusted organization that will he In control
of plari.

Choice ot lawyer is same as Plan U
Organize | ,, 4 corporation, probably for profit.

Cost and other remarks

Union,member contributes  per hour; grant from ABA covers part of
administration expense:grant from Ford Foundation backstops benefit payments.

True cost was estimated at Si to 14 per hour; actual usage, however, indicates
much less cost.

Group-600 members plus dependents of Laborers Union. All members of group
subscribe. No modification of Plan during its Term.

Prepaid Benefit-330 per é/ear "
Comprehensive Benefit-S60 per year additional or total of S90

Group =California Teachers Assogiation members in LA, area.
LmoUment is voluntary for'Prepaid Benefit; 25% must enroll for
Comprehensive to become effective

Estimated cost of 550 per year
100% group participation.

Schedule of Benefits shown here is priced at 6.5¢/ per hour; may be varied up or
dow:t by use of Relative Percentage Table.

Changes or Modift*tion. The Trustees, by majority vote, may change, modify,

or terminate this, = ecment: ) i

a.  Benefits pa able hereunder may be revised as required by the Trustees,

asexperience dictates. ,

b. .~ Any change or modification of this agreement must be preceded by
notification Inwilling, forwarded to all S|8nator|es (o this Agreement

by reglsicied mal, to-allow at least ten [101 days between the receipt of

%ald not{flcatlon and the effective date of such charge, modification or
ermination.

Cost best, sated at 52.25 per week (5124. 50 per year) for 100%participation
of gsoup to be covered



Hore address
STAN BUNN
R. 2 BXZ71

o O 11 et A s

YAVHLL MRION GOLNTIES
OSIRCT 29

HOUSE OF REPRESENTATIVES
SALEM, OREGON
97310

December 13, 1973

Representative Terry Gardiner
Alaska State Legislature
Pouch V

Juneau, Alaska 99801

Dear Representative Gardiner,

A friend of mine, Mr. Bruce Botthelo, has indicated your
interest in pre-paid legal services programs.

I was the primary sponsor of legislation which allowed the
Oregon State Bar to set up a non-profit organization to administer

such a program.

Pre-paid legal services is analogous to Blue Cross coverage
in the medical field. I have enclosed a copy of House Bill
2289 for your use and have also enclosed a few other materials
which | hope will be of help to you in reviewing the pre-paid

legal services program.

Sincerely,

Stan Bunn

SB:mjb



OREGON LEGISLATIVE ASSEMBLY—1973 REGULAR SESSION

House Bill 2289

Sponsored by Representative BUNN. Senators CARSON, EIVERS, Repre-
sentatives BLUMENAUER, COLE, HAMPTON, KATZ, LANG,
MARTIN, MARX, OAKES, PAULUS, RIEKE, R. STULTS. WHITING,
C. WOLFER, Senators BROWNE, J. BURNS, COOK, MACPHERSON,
ROBERTS, SMITH

SUMMARY

The following summary is not prepared by the sponsors of the
measure and is not u part of the body thereof subject to con-
sideration by the Legislative Assembly. It is an editor’s brief
statement of the essential features of the measure as introduced.

Authorizes establishment of nonprofi' corporation to provide insurance
to cover cost of legal services. Prohibits distribution by corporation of any
of its income to its members, directors, trustees or officers except for rea-
sonable value of services rendered. Requires corporation to maintain capi-
tal or surplus of cl least $25,000 nnd file surety bond in sum of $50,000.
Subjects corporation to certain provisions of Insurance Code.

NOTE: Matter In bold face in an amended section is new; matter |italic and brack-

eted) is existing law to be omitted; complete new sections begin with
SECTION.



HB 2289 [2]
1 A BILL FOR AN ACT
2Relating to legal insurance; creating new provisions; and amending ORS
3 731.004 and 731.026.
4 Be It Enacted by the People of the State of Oregon:
5 Section 1. ORS 7a1.004 IS amended to read:
6 731.004. ORS chapters 731, 732, 733, 734, 735. 737, 743, 744, 746, 748, 750,
7 [and] 751 and section 3 to 6of this 1973 Act may be cited as the Insurance
8 Code.
o Section 2. ORS 731.026 is amended to read:
w0 73ro2e. The Insurance Code shall apply to:
(1) An educational institution or nonprofit corporation issuirg annuity
2 policies in compliance with ORS 7a1.704 10 731.724, 0nly & proviced in stch
13 sections.
U (D A fraternal benefit society complying with ORS chapter 78 only
In s proviced in such chapter.
o 3 A health care service contractor complying wilh ors chapter /)
7 0nly s provided in such chapter.

8 (4 A Motorist service club complying with ors chapter 7s1, onty 8
B provided in such chapter.

20 (5) A legal service contractor complying with sections 3 to 6 of this

21 1973 Act, only ns provided in such sections.

2 SECTION 3 As used in sections 3to 60f this Act:

B (1) “Attorney" means any person authorized to practice law in this
2 state,

5 (2) “Legal SeI'Vice Contractor” moans any corporation organized not
5 for profit that is sponsored by or otherwise intimately connected with a
27 group of attorneys.

(3 Legal Service™ means any service furnished by an attorney that is
Dwithin the scope of the practice of law.

3 SECTION . Nolegal service contractor shall distribute, upon liquioa-
3 tion or otherwise, any part of its income to its members, directors, trustees
or officers except for the reasonable valug of services rendered such con-
Btractor.

3l SECTION s. (1) A legal service contractor shall possess ar.d there-



to

1

13
14

16
17
18
19
20
21
22
23
2i

after maintain capital or surplus, or any combination thereof, of not less
than $25,000.

(2) In addition to its required capitalization the legal service contractor
shall filea surety bond or such other bond or securities in the sum of
$50,000 as are authorized by the Insurance Code as aguarantee ofthe due
execution of the policies to be entered into by suchcontractor inaccord-
ance with sections 3 to 6 of this Act.

SECTION 6. (1) The following provisions of the Insurance Code shall
apply to legal service contractors to the extent so applicable and not in-
consistent with the express provisions of Sections 3 to 6 of this Act:

(a) ORS 731.004 to 731.026 and 731.032 to 731.150, 731.204 to 731.280 and
731.284 to 731.354, 731.382, 731.386, 731.398 to 731.430, 731.450, 731.454, 731.504,
731.508, 731.512, 731.574 to 731.620, 731.640 to 731.652, 731.804 and 731.844 to
731.992.

(b) ORS 732.230, 732.245, 732.250 nnd 732.505 to 732.570.

(c) ORS 733.010 to 733.050, 733.140to 733.170, 733.210 to 733.680 and
733.720 to 733.780.

(d) ORS chapter 734.

(c) ORS 743.003 to 743.012, 743.021,743.036, 743.042 to 743.051,743.054
to 743 096 and 743.114.

(f) ORS 744.005 to 744.265.

() ORS 746.005 to 746.045, 746.065, 746.075, 746.100 to 746.130, 746.160
to 746.210 and 746.230 to 746.370.

(2) For the purposes of this section only, legal service contractors shall

be considered insurers.



PROPOSALS FOR A PREPAID LEGAL SERVICE PLAN
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B. Additional Benefits
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a6 Or problens short of litigation or after litigation hes
o  Adoption: Meimum Per Year Per Family Indicated

et Ertﬁer
5
¢) Qustody f . oreedings.

d) Contestel ustcly Procesdigs @eﬁ EprgéB

Yéwmﬁ%dl
e S

b) Attendance at the first meeting of $
creditors.

a) Unconte»tcc Adoption.

b)Contested Adoption,

(B =

be?ual nonHoweil.c-/. Maximum Per

¢) Conference with creditors, auditors, and $
accountants, trustee and trustee’s at-
torney.

djObtain discha ge. S

e) Spouse with similar schedules filing S
contemporary ously

8 Changeof Name Maximum Per Year Per Family
Indicated Below

a) First person n the family. $
b) Fach additional person in the family. S
5. Court IToceedii gs involving Ovil Suits
Tins benefit ext -nd to hearings, Inals, motions, rules or
appearances in any trial court of general jurisdiction or

bclorc any administrative board or agency or arbitration

panel A deductible of S is chargeable.

a) Maximum ol 8 hours for the following  $
services:

i) Initial Conference
n) Investigations

in) Interviewing witnesses



) Legd Reserch

mg)%rmm  dlrafting and filing of

b) 1day of hearing or trial

) Out of Pocket Expenses and Costs.
1) Deposition inclucing stenogyaphic fees
1) Prnting: and copying, including brief

1) Longd|stame toll charges
) Pro
V) Bond Premiuns

\n)%%ntnce%%h eXarﬁL-

6. Criminal Matters

a)Ananging relege ot bail in felony cases,
?se or ball .. miscemeanor and

gru%%?ﬂe court prooeecings (lirst appear-
d)JuveniIe court %(}Jeedms (each sub-
strict Court appearance through first
%) t%?“ "
trIgnct Court, each subsequent cay d

0) Superior.Courl. aogearance, (for ot
%ﬁ"ﬁaw dHTeréé) i hﬂrrst @r
h)g%pe%rsgr it (for other tharﬁ tc%?ital

7 Eoate Plamrg

3 i ek e e

i) Ascertainment and anlSis of family

[f%tre“rgnnanon of clsires and objects of

i Cm&ﬂaﬂono Cleath taxes and liguig-
b) Drafting;

i) Simple will

) WIl containing trust

if) Cocicil to wil
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Created in May 1971, the Special Committee on Automobile Insur-
ance Legislation of the American Bar Asrociation has reviewed existing
and proposed legislation in the field of automobile insurance, both state
and national. The Special Committee has also taken cognizance of and re-
viewed the 1971 report of the Department of Transportation on automobile
accident reparations, the work done in 1971 and 1972 by the National
Conference of Commissioners on Uniform State Laws in relation to the
drafting of its Uniform Motor Vehicle Accident Reparations Act-, and the
1969 report of the American Bar Association Special Committee on Auto-
mobile Accident Reparations (the “Powers’ Report").

The Special Committee on Automobile Insurance Legislation sub-
mitted its report to the Annual Meeting of the American Bar Association at
San Francisco, California, in August 19/2. Excerpts from that report
follow.

We are unalterably opposed to legislation now pending in the
United States Congress which would preempt state motor vehicle ac-
cident reparation reform by the establishment of a federal law govern-
ing the subject. We are similarly opposed to legislation developed by
the Senate Commerce Committee which would coerce the States to
meet or exceed certain motor vehicle insurance and reparation stand-
ards or face the imposition of a more stringent federal law. Rather,
we are in accord with the view expressed by the Department of Trans-
portation that state experimentation with diverse motor vehicle repa-
ration plans offers the best solution to the development of meaning-
ful reform in the public interest.

The legislation which has been enacted in 10 States and Puerto
Rico, in addition to studies under way and legislation being con-
sidered in other States, demonstrates that the States can and will act
to meet the problems that are found to exist. We arc unimpressed
with arguments that legislation enacted to date is inadequate, or that
the failure of certain States to enact “meaningful no-fault legislation”
evidences disinterest with the problems facing their citizens. Those
advancing these arguments support particular points of view or par-
ticular plans. Their dissatisfaction may be traced to the fact that the
States have not adopted the type of plans which they arc committed
to support. We arc convinced that a State Legislature is in a much
better position to judge the problems which exist within its borders,

 and the best means to correct them.
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yond four weeks duration, serious disfigurement, or loss or impair-
ment of a bodily function.4

Commentary by the Special Committee

With regard to its Recommendations 1 and 2, the Special Committee
submitted a “Sample Statute” covering liability insurance and uninsured
motorists insurance, modeled after legislation enacted by the State of
Delaware. The Special Committee also offered background comments on
these two recommendations, some of which are excerpted below.

If the tort system is to operate effectively as a reparation mech-
anism for innocent accide.H victims, as opposed to being merely a
mechanism to fix legal responsibility for injury or damage, tortfeasors
who cause accidents must be financially responsible.

Available information indicates that upwards to 90 percent of
the motorists in compulsory insurance States comply with the laws.
The remaining States operate under so-called "Financial Responsi-
bility” laws which compel the purchase of insurance only after acci-
dent involvement or a serious traffic law violation. The percentage
of insured motorists in those States is reported to vary from a high
of over 80 to a low of mar 55 percent. BascJ upon these realities, a
person driving in a compulsory insurance State is faced with a prob-
ability of one in 10 that lie will be involved in an accident with an
uninsured driver. Whereas, in States not having compulsory insurance
the probabilities arc much higher.

The widespread use of uninsured motorist coverage has taken
some of the sting out of those probabilities. Certainly, even in com-
pulsory insurance States, some motorists will attempt to avoid the
law and drive without being insured. Uninsured motorists from other
States wili also cause accidents. However, if the choice of who is to pay
for damages resulting from automobile accidents has to be made, as
well it must, we conclude that il is preferable to assess the cost of
accidents .against those who arc responsible for them through liability
insurance premiums rather than to shift that cost to innocent accident
victims tIm. tgh uninsured motorist coverage premiums.

Critics of required insurance assert that claim frequency will
rise under such a system. While this is a factor, probably no small
purt of the claims frequency increase will be due to the fuel that more

4. This provision was rejected by the House of Delegates of the American
Association, August 15, 1972, and the following was substituted: "The Antcricun Bar
Association is opposed to any federal 'no-fault’ insurance legislation and believes that
any changes which may be made in the so-called uutomobile accident reparations sys-
tem should be by state action.” i

Bar

27

persons will be insurej and thus there will be more financially re-
sponsible persons against whom claims may be brought. Except for
the question of limits, those persons who already insure their vehicles
will be unaffected by the enactment of a required insurance Liw.

We are recommending a compulsory law only in the sense that
automobile insurance would be required for all motorists. However,
the law is based on the principle of self-certification and does not
require that a motorist file a certificate from his insurer for his
vehicle to be registered. This type of “required” insurance should
not prove to be as costly to enforce as the “compulsory” type in effect
in New York, Massachusetts and North Carolina. It should not add
substantially to the cost of motor vehicle law enforcement in a State
and is modeled after the Delaware Act.

With regard to its Recommendation 3, IIr Special Committee sub-
mitted a “Sample Statute” covering required minimum first-party coverage
in all motor vehicle liability insurance policies offering protcc.inn for
economic loss. Excerpts from the Special Committee’s commentary on this
subject arc shown below.

A stage has been reached in the so-called "automobile accident
reparation controversy" at which there appears to be little serious
controversy over the question of whether all persons injured in auto
accidents should have some form of first-party insurance. |he con-
troversy now centers on the questions which concern die amount of
loss which should be recoverable under the first-party system and the
extent to which tort liability should Ire abrogated, if at all. lo finance
the first-party system.

Laws which have been enacted in Connecticut, Delaware, Flori-
da, IHlinois, Maryland, Massachusetts, New Jersey and Oregon all
follow along lines similar to this Committee’s proposal. Motorists in
those States who buy liability insurance are required to purchase first-
party coverage in specified amounts to protect themselves, their
passengers and pedestiians. Our proposal would require the purchase
of first-paity coverage. It would not abrogate tort liability. This
recommendation was approved unanimously, but two members of
the Committee would have preferred that a reasonable t  exemp-
tion be provided. The tortfeasor, or his insurer, will hr  ultimate
responsibility for the damages caused. The innocent ac; at victim
is given un option. He may seek full compensation un. die tort
system, or he. may recover a portion of bis damages from his own
insurer and the balance from the tortfeasor. In the latter 'easc, the
insurer paying first-party benefits will be able to seek reimbursement,
to the extent of puyment, from the tortfeasor or his insurer. The



sample statute winch follows this discussion illustrates the type of
minimum first-party coverage law favored by this Committee.5

It would not cover the total economic losses of all, but it must
be remembered that the vast majoiity of Americans are protected by
medical, hospital and wage loss benefit plans collateral to auto in-
surance. In addit'on, coverage foi nil economic loss under a first-
party auto insurance system would require a severe limitation of the
tort right of recovery for general damages so that the first-party bene-
fits can be financed. The Sample Statute provides for coverage for the
natne'd insured and resident relatives in all auto accidents. Thus,
they would be covered while they arc guests in another’s vehicle or
while they are pedestrians. However, duplicate payment is to be
avoided smco it increases the cost of the system. The coverage pro-
vided is primary and payment thereunder is not dependent upon the
injured person’s collateral sources of compensation.

With regard to its Recommendation 4, the Special Committee sub-
mitted  “Sample Statute” covering regulation of awards for pain and
suffering This recommendation was not unanimous, and a minority report
was filed "to record disagreement only with the Committee’s fourth
recommendation that general damages be limited to an equivalent of the
medicals unless a monetary medical expense threshold or other condition
is met." It should also be noted that the American Bar Association House
of Delegates voted down this recommendation when acting on the report.
Excerpts from the commentary in the majority report arc shown below.

To completely deny recovery for general damages or to allow
recovery to some persons and deny it to others based on some arbi-
trarily selected special damage threshold is inequitable. In fact, a
reading of all of the 23 preliminary reports and the final report of the
Department of Transportation fails to reveal any sound reason for
elimination of this element of damages. The arguments for its elimi-
nation stress pragmatic reasons — it is too hard to evaluate these
damages and their payment costs too much money.

The main problem cited by cri* ;s of the present system with
relation to general damages centers around overpayment in the so-
called "small ease.” The "nuisance settlement” has become a fact of
life for those insurers who believe it is less expensive in the long run

5. It should he noted that lhe first-party insurance requirements in Connecticut,

Florida, Illinois, New Jersey and Oreeon apply only to “private passenger vehicles"
as defined in those States’ acts. In Grace v. llowletl (111. 1972) the lllinois Supreme
Court held that limiting the mandated coverage requirement to uno class of vehicles
lo lhe exclusion of other classes amounted to "special® legislation contrary to the
provisions of that Stale's constitution. The Sample Statute is therefoie drawn broadly
to apply to all motor vehicles. Those wishing to restrict this broad requirement should
consider Grace in light of the provisions of their own Slate's constitution.
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to settle such cases for a little, more than they arc worth than to pay
defense costs. One DOT report showed that claims payments for ac-
cident victims with special damages of $500 or less averaged about
four and one-half times the specials, whereas, those with specials of
between $5,000 and $10,000 were paid an average of one and onc-
tenth times their specials.

Our recommendation seeks to control, not eliminate compensa-
tion for general damages in the small case. When medical specials
arc $500 or less, the claimant would not be able to recover more
than a sum equal to this medical treatment cost as general damages.
Above that amount, the present system would be unchanged. In ad-
dition, even if the amount of expenses were below $500, the limita-
tion would not apply if the injury resulted in death, dismemberment,
permanent total or permanent partial disability, temporary partial
disability beyond four weeks duration, serious disfigurement, or loss
or impairment of a bodily function.

It has been estimated that close to 80 percent of auto accident
victims sustain economic loss (excluding property damage) of $500
or less. This docs not mean that all of those persons would be taken
out of the tort system by our proposal. As to general damages all
would remain under the tort system. However, for those whose medi-
cal specials do not exceed $500 or who do nnt meet the other “seri-
ous" injury exceptions, if fault can be established, their recovery for
general damages would be limited.

There are those who will raise a constitutional question as to the
propriety of limiting general damages. It should be noted that the
limitation found in the Sample Statute differs from the type employed
in Illinois which was found unconstitutional by a state trial court.
First, the Sample Statute formula applies only to the so-called “small
case" in which medical treatment expenses are $500 or less. The
Ilinois formula applied across the board to ull cases except those
involving death or very serious injury. Second, under the Illinois
formula, us interpreted by the trial court, two accident victims with
the same type of injuries could receive disproportionate amounts of
general damages simply because one sought and was able to afford
more expensive medical and hospital care. We believe that the Samp
Statute we have prepared to illustrate our proposal with respect; |
limitation of general damages fo ie "small case” will not I> sub
jeet to the same constitutional proolcms found by the Illinois tri.
court. That court did not find fault with the concept of a general
damage limitation, but only with the unequal application of the linn
tation, under the Illinois law.

[MOTE: The full report ot the Committee contained sample statutory
languugc as well as additional commentary on many aspects of the Com-
mittee’s recommendations.]
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Appendix |
Comparison of State No-Fault Laws

Benefits

$5,000 of medical and disability
benefits.

$10,000/S20,000 medical
expense, earnings, personal
services — fun ral limited tc
$2,000 per pc sjn. Deductibles
available.

$5,000 per person medical,
disability and funeral.
Deductibles available.

Basic: $2,000 medical and
funeral, lost wages and loss of
services for one year. Optional
excess: excess medical, $2,000
funeral, lost wages and loss of
services, and survivor’s benefit
for 5 additional years —
aggregate limit of
$50,000/$100,000.

$2,500 economic loss benefits
which cover medical bills and
wage loss.

All medical expenses, loss of
wages and loss of services for
2 years.

Unlimited medical and
rehabilitation; work loss, $1,000
maximum per month for 3 years;
property damage other than
auto, $1 million.

Unlimited medical expenses,
$5,200 loss of wage benefits,
$4,380 loss of services, and
$1,000 funeral and survivor's
benefits.

$3,000 medical, $6,000
disability. Loss of services.
One-yenr limitation.

Applicability

Private passenger motor vehicle
(other than motorcycle) or vehicle
with load capacity of 1,500 Ibs. or
less not used for commercial
purposes other than farming.

All motor vehicles: any person
injured in a motor vehicle accident.

All motor vehicles: owner, relative
resident in same household, other
occupants of insured vehicle,
pedestrians.

All private passenger vehicles
insured. Coverage may be made
available for any other motor
vehicle: named insured, relatives
residing in same household, guest
passengers, permissive operators,
pedestrians.

All motor vehicles.

All motor vehicles: named insured,
relatives of same household,
authorized operators and
passengers, pedestrians.

All motor vehicles which are
operated on public highways and
have more than 2 wheels.

Private passenger automobile,
including pick-up or panel body
vehicle.

All insured private passenger
vehicles: named insured, relatives
of same household, guests,
pedestrians.

*Statute declared invalid by the Illinois Supreme Court

Appendix | (Continued)

Comparison of State No-Fault Laws

Tort Limitation

No limitation of tort liability if
party sustained death, permanent
injury, fracture of any bone,
perm- ncnl significant disfigure-
ment, permanent loss of body
function or loss of body member,
and cost in excess of $400 for
medical expenses.

No actions permitted for damages
otherwise indemnified under
compulsory insurance.

$1,000 threshold. No recovery for
certain general damages when
medical expense under threshold.

Formula applied to certain general
damages recovery limited to

50 percent of medical expense
under $500 and 100 percent of
medical expense over $500.

No limitations.

$500 threshold. No recovery for
certain general damages when
medical expense under threshold.

No action permitted unless death,
serious impairment of body
function, serious permanent
disfigurement.

No limitation of tort liability if
party sustained death, permanent
disability, permanent significant
disfigurement, permanent loss of
body function or loss of a body
member in whole or part, and soft
tissue injuries exceeding $200 of
medical expense.

No limitation.

Prompt Payments

Benefits are overdue if
not paid within 15 work
days of proof of loss.
Overdue payments bear
12 percent interest.

N o specific provision.

Benefits payable as losses
accrue. Payments are
overdue 30 days after
filed proof of loss.

Benefits payable as losses
accrue. Payments overdue
after 30 dnys. Willful
delay subjects insurer to
treble damages.

Benefits payable as claims
arise or within 30 days of
proof.

Benefits payable as losses
accrue. Payments overdue
after 30 dnys.

Benefits payable within
30 days. Overdue interest
at rate of 12 percent.

Payment of benefits are
overdue if not paid within
30 days and will collect
interest nt a rate of

10 percent per annum.

Benefits payable as
losses accrue.

Insurance
Requirements

Mandatory.

Compulsoolfor all
motor vehicles
(self-insurer
exception).

Compulsory for all
motor vehicles.

Voluntary purchase
of insurance

Compulsory for all
motor vehicles.

Compulsory for all
motor vehicles.

Compulsoo* for all

motor vehicles.

Compulsory.

Voluntary purchase
of insurance
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Compul- Manda- None

STATE sory
CONNECTICUT Pub (a)
Act 2731 (1972) L 1st
DELAWARE Code Ch
21 Tit 21 §2118 L 1st
FLORIDA Laws Ch 3
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ILLINOIS Ins

Code Art 35 (1971)f
MARYLAND House

Bill 441 (1972) L 1st
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MICHIGAN Sen.

Bill No. 782 (1972) L 1st

MINNESOTA Stats
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Medical

$2,000

ALL

$2,000

ALL

$3,000

ALL

$2,000

$2,000

Wage

$7,800

$36,000

$3,120

$5,200

$6,000

$3,800

$3,120

$5,200

Party Benefits

Total
$5,000
$10,000
$5,000
$9,800
$2,500
$2,000
(h)
55,530
$5F£0
$9,000
(m)
5500

$7,200

Tort Exemption For
1st Party Benefits Pd.

Yes

(b)
Partial

(c)
Partial

<0
Partial

X

Pa(r'zial

None

COMPAR %\clt eg)FtOAHOTV(Q n&l;P[ﬁR%ON LAWS

Compulsion To Buy
Insurance*

General Damage Vehicular Property
Limitation Damage

Threshold Formula None Exemption Under To
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X X
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X X
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Gentleman:

I am William Baker, Director for the Alaska Association of Inde-
pendent Insurance Agents, Inc., and my testimony is on behalf of
that organization.

The AAIIA has studied the No-Fault Automobile Insurance question
for over three years and we have gone c~ record many times before

various legislative hearings such as thin one. Our most recent
testimony was on January 5, 1973, in Ketchikan and the statement
was made by our State National Director, Carl H. Porter. In that

report Carl Pointed out that "we have adjusted our position some-
what to accommodate what we see as minimum ACCEPTABLE criteria.
His statement continued»"l will not reci™~te all the factors and
facets that led to our present position, but | will tell you that
we moved from a position of total opposition to No-Fault (because
of the "pure" No-Fault plans of the American Tnsurance Association
and the New York Insurance Commissioner), to a firm considered
position IN FAVOR OF A MODIFIED NO-FAULT PLAN FOR ALASKA. This
plan should pay substantial benefits for medical expenses, wage
loss and loss of services on a mandatory, no-fault basis: AND
THESE AMOUN1S SHOULD REPLACE COURT ACTION (in cases where court
action is taken for greater amounts or for specific exclusions,
such as dismemberment or disfigurement, these no-fault recoveries
would be subtracted from the judgement).”

Since the January 5th report, the Board of State National Directors
of the National Association of Insurance Agents has acted affirm-
atively upon guide lines suggested by the National No-Fault Com-
mittee. These guide lines are co-'patable with the position of the
Alaska Agents Association and we therefore set them forth now as
recommended guide lines for consideration by the Alaska Legislature.

1. The National Association recognizes that if effective First
Party/No-Fault Auto Accident Reparations legislation is not
passed at the State level, some form of Federal Legislation,
Federal Guidelines and/or Federal Control of the automobile
insurance system will result.

2. The NAIA is convinced that in order for the automobile insurance

system to be most responsive to the public needs, it must be
regulated at the state level, should remain under state jur-
isdiction only and be subject to state legislation exclusively.

3. The NAIA commends those companies who are in accord on The
Basis of an All-Industry Agreement on a State No-Fault In-
surance Program in pursuit of the broad, general principle set
forth in #2 above.



The NAIA recommends to its member state associations that they
support the Program in their individual states during the 1973
legislative sessions, insofar as it does not conflict with their
presnet commitments.

The particulars of the proposal are as follows:

a. Automobile insurance will be primary as against collateral
sources except as to statutory benefit systems in existence.

(1) An effort will be made to get future statutory benefit
systems to exclude or "carve out" auto accidents up
to the basic limits.

(2) Oppose all deductibles from the basic program and accept

deductibles only as necessary.

(3) In particular, oppose as unacceptable Section 14.b.2
(the Section which makes collateral lines primary) of
the Uniform Motor Vehicle Accident Reparations Act
(UMVARA).

b. First-party benefits:

(1) Propose initially a $5,000. limit for combined medical
expense and wage loss, including any rehabilitation
program.

(2) Be prepared to go up to higher combined limits as nec-
essary. Oppose unlimited benefits. Suggested range
of $5,000. to $25,000.

(3) No deductibles or waiting periods.

(4) Internal Ilimits of semi-private room for medical ex-
pense and 85% of wage loss if income replacement bene-
fits are not subject to federal income taxes.

C. Tort limitation (no-fault) feature”:

(1) Tort actions for general damages (pain and suffering)
should h * retained for all described serious injuries
or wherever medical expenses exceed $1,000.

(2) The dollar limit on medical expenses is preferable to
a statutory description seems advisable, an effort will
be made to convert $1,000. of medical expense into a
given number of days of disability.

(3) The legislative effort is to begin at the $1,000. medical
limit or its eguivalent. It was necessary for the pur-
pose of having an agreement between the companies that
there bo a sincere commitment to, and a pledge of



strenuous effort for, the $1,000. medical threshold or
its equivalent.

(4) Anticipating that there would be pressures for a lower
medical threshold, it was the understanding that it
might be advisable under certain conditions to go to
a lower medical threshold if it was necessary to get
a bill passed.

d. Insurance for no-fault benefits, and for bodily injury and
property damage liability will be compulsory.

(1) The compulsory bill will provide for an assigned claim
plan.

(2) A self-certification plan as to coverage will be used
if possible with criminal sanctions supporting it. An
effort will be made to avoid highly restrictive cert—
ification programs.

e. Both private passenger and commercial vehicles shall be in—
cluded in the bill.

f. Property damage will not be included in the no-fault system.
Physical damage coverages will be optional as now.

g- $ibrogation will be eliminated where there is no tort claim
under the provisions of the bill. There will be subrogation
where there is a tort claim under the provisions of the bill
(for example: 1. where the threshold has been exceeded,

2. where there is a claim for benefits in excess of first-
party coverages, and 3. where there is a claim for property
damage) .

This concludes niy testimony on behalf of the Alaska Association of
Independent Insurance Agents, Inc.. We sincerely hope that our
efforts and testimony to this date have assisted the Alaska State
Legislature in its search for a meaningful Modified No-Fault solution
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Appendix 11

Statement by the
Nationul Conference of Commissioners on Uniform Slate Laws
Concerning the Uniform Motor Vehicle Accident Reparations Act

The fault system as an efficient means of determining who shall be
compensated for injury has long been questioned. The original purpose for
the fault system probably was to provide a kind of immunity against liability
for the new industrial developments of the early and mid-nineteenth
century. Railroads appear to have been the particular beneficiary. If the
railroads had been liable for all the injuries they caused in their early
history, they likely would not have made the economic gains that they did.
The fault system replaced predecessor strict liability concepts. Its natural
effect was to leave some people uncompensated, though injured. The gain
to the national weal was an economic gain, and one open to challenge in
human terms.

No judge, of course, foresaw the automobile and its impact during that
early development of the fault system. Nobody knew that the automobile
would be the dominant technological influence upon life in the United
States, or that it would cause sq much difficulty in the personal injury area.
When the automobile appeared, the fault system was almost fully en-
trenched. Without estimating what .hey were doing, the courts simply
applied the tort theories in automobil: accident cases, and ultimately these
cases became the overwhelming majori’v 10ri cases. Little or no account
was made in the law for the tremendous destructive capacity of the auto-
i. ibilc, in terms of human lives and physical injury.

The toll in lives and injury, by the way, is ovcrwhelnting. There is no
need to go over statistics. The National Safety Council readily provides
them, and we are generally aware of their magnitude. It suffices to say that
the automobile takes a toll unequaled by any war or scries of wars entered
into by this country. The problem is very rightly considered to be a
national one.

Although the toll mounts, no answer to the compensation of the
injured has been proposed until now, save through the fault system and the
liability insurance system which luis been grafted on to it. Liability insur-
ance, as it presently is conceived, guarantees only that the injured party in
an automobile accident has a possibility of some compensation. Even if
there is compensation, nothing can be guaranteed about its adequacy. So,
the prognosis after some years of experience indicates that the fault system,
buttressed by the current liability insurance system, simply has not done a
very good job of providing compensation to the multitude of the injured.

The result is a large soda' cost measured in terms of loss of prodir
and unnecessary transferral of economic burdens for those who arc inj
The specific criticisms have been distilled to the following:

1. A great many victims of automobile accidents are denied
pensation entirely.

2. C oensation, when granted, is usually delayed.

3. Bi its are distributed capriciously, without regard for
losses.

4. Benefits arc malapportioned, with the lesser injured rec<
overcompcnsation most often, and those injured more severely rcci.
undercompensation.

5. Benefits arc allocated in a lump sum, the method least conduci »
rehabilitation.

6. Benefits received arc not coordinated to eliminate duplication.

7. There is inefficiency in the expenditure of the premium dollar. i
the greater portion of it going to administralion and litigation.

8. The system, with its fee arrangements, encourages overrea
for benefits and downright dishonesty.

To provide a remedy for the defects in the current system and too!
value for the dollar of insurance premium paid, mere palliatives ari
enough. A thoroughgoing reform is essential.

The Uniform Motor Vehicle Accident Reparations Act, as pr<
gated by the National Conference of Commissioners on Uniform
Laws, is the most thorough proposal for reform of the system yet i
available. It provides a basis for administering comprehensive, first-;
insurance coverage for insured victims of automobile accidents. The
docs not exclude the possibility of lort recewcry entirely, but it limits
possibility to those parties with legitimate interest in recovery bcyom
system of basic first-party benefits.

The insurance system established in the Uniform Motor Vehicle A
dent Reparations Act is a compulsory one. Every motorist must |
security for basic reparations benefits plus a minimum of $25,000 lia
coverage per person per accident for bodily injury and $10,000 per
dent for property damage. Insurers may also make available a rang
optional coverages for added reparations benefits and for harm to vein
and their contents. An insurer must offer collision coverage subject i" t
$100 deductible. An assigned claims plan is created for an injured p.
for whom nc responsible source of benefits may be found, There is also
assigned risk program for those who have difficulty obtaining insura
Other provisions relate to prompt payment of benefits, to reallocation
loss costs, and to cancellations or uonrcncwals of insurance.



The Uniform Motor Vehicle Accident Reparations Act is a complete
motor vehicle insurance Act. Any State adopting its provisions will be as-
sured of having a system eliminating the defects or the fault system while
simultaneously establishing a comprehensive insurance system. The National
Conference of Commissioners on Uniform State Laws hopes that all States
will give it serious consideration. Copies of the Uniform Motor Vehicle
Accident Reparations Act are available from the Conference, 1155 East
60th Street, Chicago, Illinois 60637.

The following basic description of the key provisions of the Uniform
Act is taken from the Prefatory Note which accompanies the official print.

Basic Reparation Benefits

Basic reparation benefits arc the minimum benefits which, with few
exceptions, are provided without regard to fault for all persons injured and
the dependent survivors of persons killed in motor vehicle accidents. They
are:

1. Payment of all reasonable medical and rehabilitative expenses
without limit.

2. Reimbursement up to an aggregate of $200 per week:

a. For Inst earnings from work the injured person would have
performed but for the injury. In computing the amount of work loss bene-
fits payable, earnings received from substitute employment and benefits re-
ceived from social security, workmen’s compensation, and state required
non-occupational disability insurance would be subtracted as would an
amount not to exceed 15 percent for actual income tax savings, and

b. Reimbursement for the reasonable expense of replacement
services which the injured person would have performed for himself or his
family but for the injury. For the first week after injury, such expenses arc
excluded from benefits.

3. In the case of death, payment up to $200 per week to those sur-
vivors who would be entitled to recovery under the State’s wrongful death
laws for the economic support and value of necessary replacement services
which they would have received from the decedent but for the injury causing
death, subject to subtractions and exclusions similar to those mentioned
above.

4. In the case of death, payment of funeral or burial expenses not to
exceed $500.

Losses to be reimbursed by basic reparation benefits are not limited
either as to aggregate amount or as to time period over which incurred.

Optional Deductions and Exclusions
from Basic Reparations Benefits

Insurers are required to offer, with appropriate premium reductions,
certain specified optional deductions and exclusions from basic reparations
benefits applicable only against benefits otherwise payable to the named
insured and members of his family unit. These include:

1. Flat deductibles of $100, $300, and $500 from the total of all
benefits payable on account of any one accident.

2. A flat deductible of $1,000 per accident from all benefits payable
on account of injury to an operator or passenger on a motorcycle.

3. An exclusion of 10 percent of the benefits which would otherwise
be payable for work loss and survivor’s loss.

4. An exclusion of all replacement services loss.

In addition, insurers may, but need not, offer an optional contingent
exclusion of benefits actually received from other specified sources of
benefits.

Denial or Restriction
of Benefits to Certain Persons

These persons who would otherwise be entitled to basic reparations
benefits arc excluded from or restricted in the recovery of benefits:

1. A person who intentionally causes or attempts to cause injury or
.death to himself or another is disqualified from all benefits for injury or
death arising from his acts. In the event of death of a person who inten-
tionally injures himself, his survivors arc disqualified.

2. An intentional converter of a motor vehicle and, in the event of
his death, his survivors, arc excluded from all benefits for losses arising
from use of the converted vehicle except under an insurance policy under
which he is u basic reparation insured. However, a converter who is under
the age of 15 may recover benefits through the assigned claims plan.

3. A person who has the legal responsibility (usually an owner) to
maintain required security for payment of tort judgments and basic repara-
tion benefits either by having insurance or by being an approved self-insurer
and fails to do so is denied benefits from the assigned claims plan to the
extent of $500 for each year of continuous noncompliancc, and is subject
to all optional exclusions and dcductibics.
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Tort Exemptions and Retained
Tort Liabilities

Tort liability arising from ownership, maintenance or use of a motor
vehicle is abolished, except as to:

1. Owners, including a government, who have not provided security
for payment of basic reparation benefits and tort judgments as provided by
the Act;

2. Intentionally Caused harm to person or property;

3. Damages for work loss, replacement services loss and survivor’s
loss cf support and services uncompensated by basic reparation benefits by
reason of the standard weekly limit of $200 on such losses, but only if the
injured person dies or is disabled for more than six months;

4. Damages in excess of $5,000, for noneconomic detriment (i.e.,
pain and suffering, etc., but not punitive damages) if there is permanent
significant loss ot body function or death or permanent serious disfigure-
ment or more than six months of total disability;

5. Damage to propc.lv other than motor vehicles and their contents;
and damage to motor vehicles caused by operators of parking lots and
storage garages.

As the modification of the tort law is only in the form of an exemp-
tion from tort liability arising from ownership, maintenance or use of a
motor vehicle and there is no tort liability created by the Act, tort liability
is retained only to whatever extent it now exists. Auto manufacturers, re-
pair shops, and railroads all remain potentially liable in tort under present
law when they arc causally involved in motor vehicle accidents.

As damage to motor vehicles or their contents is not covered by basic
reparations benefits, the only source of recovery for damage to a vehicle
and its contents resulting from an accident causally involving only motor
vehicles would be optionally purchased first-party collision insurance on
the vehicle. Insurers arc required lo offer various alternative forms of first-
party collision coverage, including a limited form of collision coverage
based upon fault.

Insurers providing basic or added reparations benefits have a right of
subrogation to tort recoveries to the extent the damages recovered are of a
type compensated for by the insurance. An insurer having paid medical
expenses and wage loss under basic reparations benefits coverage is not
entitled to subrogation to proceeds of a claim for pain and suffering
damages. ,

Security for Vlasic Reparation Benefits nnd
Tort Liability, Priority of Source. Assigned
Claims Plan, Added Coverages, Assigned Risks

Every owner (including the State and its political subdivisions) of a
motor vehicle registered or pcrmissively operated in the State is required
to prcv.de and irainfain security for the payment of basic reparation bene-
fits and for the payment of tort liability judgments, the minimum required
limit for the latter being $25,000 per person per accident for bodily injury
and $10,000 per accident for property damage. Other governmental own-
ers, including the federal government, may come under the Act by volun-
tarily providing security. As to private owners, security may be provided
by qualifying insurance or approved self-insurance. A governmental owner
may provide security by lawfully obligating itself to pay benefits as well
as by insurance or approved self-insurance.

In general, the source of basic reparation benefits for a person in-
curring injury or loss in a motor vehicle accident would be as follows, in
order:

1. for any occupant of a vehicle used in the business of transporting
persons or property, including the driver, and for any employee or mem-
ber of his family driving or occupying a vehicle furnished by his employer,
the insurance on the vehicle;

2. for any person insured under a policy of basic reparations insur-
ance, cither as named insured or as resident member of his family unit,
that policy of insurance, even if he is a pedestrian or occupant of a vehicle
owned by another at the time of injury;

3. for ar.y person not insured under a policy  basic reparation in-
surance but injured while occupying a vehicle, the insurance covering that
vehicle;

4. for any person not insured under a policy of basic repartition in-
surance at d not injured while an occupant of a vehicle (e.g., a pedestrian)
the insurance covering tiny vehicle involved in the accident;

5. for any person for whom a responsible $» urcc of benefits does not
exist or cannot be identified (e.g., uninsured occupant of uninsured vehicle;
uninsured pedestrian injured by hit and run; insolvent insurer), the assigned
claims plan which insurers arc required to establish and operate under
supervision of the insurance commissioner.

There arc various provisions in the Act designed to achieve maximum
compliance with the requirement that security be provided by insurance or
sclf-insuruncc. Provision is also mauc for the administrative regulation of
the terms of the insurance policies.
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Insurers may offer a range of optional coverages and provisions re-
ferred to as “added reparations benefits” (e.g., additional work loss and
survivor’s loss protection, additional funeral expense coverage, pain and
suffering coverage, etc.), subject to approval of the insurance commissioner
who may require that certain optional coverages and provisions be offered.

To assure that the necessary insurance coverages will be conveniently
afforded to all persons at reasonable rates, the Act provides for an assigned
risk plan or comparable facility under the supervision of the insurance
commissioner.

Territorial Reach of the Act

The Act applies to any motor vehicle accident occurring within the
State without regard to where any involved vehicle is registered or how
long it has been in the State. It converts any motor vehicle liabi'ity insur-
ance policy, including one issued elsewhere, into a basic reparation policy
while the insured vehicle is operated in the State. Also, the benefits pro-
vided by a policy of basic reparation insurance are applicable to injuries
or losses occurring outside of the State to the insured and members of his
family and to any occupant of the insured vehicle.

Payment of llenefils

Ordinarily, benefits' are payable as economic loss accrues, rather than
in a lump sum. Commutation of benefits, other than medical and rehabili-
tation expenses, by lump sum or installment award may be ordered by a
court if the value of future benefits is not more than $1,000 or if the court
finds that it will contribute to the health or rehabilitation of the injured
person or if it is otherwise in the Ixrst interest of the injured person and
the parties consent. Claims for benefits may be settled by agreement, but
only with judicial approval if the nmount of the claimed loss exceeds
$2,500.

Benefits must be paid within 30 days after accrued and cluimcd. Over-
due benefits bear interest at 18 percent.

Except for very limited purposes, rights to future benefits arc not as-
signable. Benefits for work loss, survivor’s loss and replacement service
loss arc exempt from execution or garnishment to the extent provided by
applicable stale or federal law dealing with wage exemptions. Benefits for
allowable expense are, with one limited exception, exempt.

The Act prescribes necessary discovery procedures. Specific provision
is mndc for the adjudication of disputes over costs of rchubilitative pro-
cedures. Also, the refusal of the injured person of reasonable rehabilitative
treatment is a ground for limitation of benefits. *

The Act provides a special statute of limitations, applicable to cla
for basic and added reparation benefits.

Attorney's Fees

Rcasonab e attorney’s fees arc accorded for successful reprcsentat
in the collection of overdue or disputed benefits, the fee to be paid by !
insurer unless the claim was in some respect fraudulent or unreasona
excessive in which case part or all of the fee may be charged against bn
fits otherwise due the claimant. If the claim was fraudulent or so exccs”
as to have no reasonable foundation, the defending insurer may be award
attorney’s fees and offset them against benefits otherwise due.

Reallocation of Costs

The Act provides for reallocation of loss costs among insurers on tl
basis of the injury-causing potential of different kinds of vehicles accordii
to rules formulated by the insurance commissioner or by agreement amor
insurers with the approval of the commissioner. If no other method
adopted, the Act requires Che implementation of a reallocation svster
based on vehicle weight. Rates will then reflect the probability and magni-
tude of loss causation assuring, for example, that operators of heavy trucks
will pay their fair share of accident coras.

Cancellation anil Monrcncical of Insurance

Except during an initial underwriting period, insurers are prohibited
from cancelling or nonrencwing basic reparations and liability insurance
contracts at less than annual intervals for any reason other than nonpay-
ment of premium. At the request of the policyholder, the reason for any
cancellation or nonrcncwal of insurance at any time must be given.
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Pressure builds

Public pressure for new approaches to auto
accident reparations and landlord-tenant law offers
the best opportunity in NCCUSL’s 82-year history
for widespread and rapid enactment of uniform
legislation.

There was unprecedented response to
completion of the Uniform Motor Vehicle
Accident Reparations Act (UMVARA) and the
Uniform Residential Landlord and Tenant Act at
the NCCUSL’S annual meeting in San Francisco in
August. In September alone, more than 3,000 copies
of UMVARA were distributed on request through-
out the 50 states. The requests came from
legislators, state exectives, judicial administrators.
“Watchdog” groups such as the Leagues of Women
Voters asked to study the act. Those who would be
most affected by UMVARA  representatives of the
nsurance and auto industries, lawyer organizations
and consumer groups also requested copies.

Legislative hearings on UMVARA already have
been held in South Dakota where NCCUSL’s new
legislative director, John McCabe, testified Sept.

13 uiul in Arizona, where McCabe, Arizona
commissioner James Bush and a representative ol
the U.S. Department of Transportation testified
Aug. 29.

Landlord-Tenant Act

Meanwhile, more than half the states are expected
to consider the landlord-tenant act during the next
legislative season. These states will include California
where Julian Levi, who served as reporter-dri.ftsman
for this act, and McCabe testified at hearings Oct.
12-13. Testimony revealed a wide range of support
from tenants, the poor and the elderly, for Ihe
uniform act.

While Levi and McCabe were in California,
William C. Hillman, a Rhode Island commissioner
who served on the drafting committee, went to
Columbus, Ohio, to meet with a slate study
commission drafting revisions to the state’s landlord-
tenant laws. A full-scale public hearing was
scheduled in Ohio for Nov. 17.

Edward L. Schwartz, a Massachusetts
commissioner and chairman of the drafting
committee, also spoke on the landlord-tenant act at

for uniform laws

the Real Estate Law Institute in New York City,
Nov. 3-4.

Three other acts completed

Other uniform acts completed during the annual
meeting in August also are expected to be
considered in many state legislatures
next year. These were: Uniform Public Assembly
Act, which received wide publicity through
Associated Press coverage; Uniform Duties to
Disabled Persons Act, which already has received
favorable comment on NBC-TV’s Today Show, and
the Uniform Management of Institutional Funds Act
which the New York Tones indicates will be
supported by most colleges and universities.

UuM VvV ARA Sym posium

S et

A Study Symposium to explain the Uniform
Motor Vehicle Accident Reparations Act
(UMVARA) to legislative leaders of Southwest states
has been scheduled for Dec. 1-2 in the San Marcos
Hotel, Chandler, Ariz.

Key legislators from a dozen states have been
invited to the sessions which will deal with the
philosophy, policies and details of the most
comprehensive approach to “no fault” auto accident
reparations yet developed.

Participants in the program will include:

John Thomas Davies a Minnesota commissioner
on uniform laws, a state legislator, and a law
professor at William Mitchell College of Law. A
long-time supporter of “no fault” auto accident
reparations systems, Davies was instrumental
in launching the NCCUSL project to draft
UMVARA and served on the drafting committee.

William Cohen  a professor in the Stanford
University Law School who served as a reporter-
draftsinun for the UMVARA drafting committee.

Roger C. Henderson a professor at the
University of Nebraska Law School who also served
as reporter-draltsman for the committee.

James Bush  a Phoenix lawyer and an Arizona

(Continued on p. 3)

for A rizona Dec. 1-2



Five N e w

Capsule descriptions of four of the five uiyfonn
acts completed in San Francisco and now being
promulgated for possible adoption by the 50 states
appear on these pages. A more detailed description
of the fifth new unifonn act —the Residential
Landlord and Tenant Act - begins on page 4.

Uniform M otor Vehicle

Accident Reparations Act

The act was designed to compensate motor
vehicle accident victims for all economic loss. The
“basic reparations” package which all insurers would
be required to offer would include payment for:

(1) All medical and rehabilitation services.

(2) Earnings of up to S200 per week lost because
of an accident. Such compensation also would be
provided to dependents of breadwinners killed in
accidents.

(3) “Ordinary and necessary services” wh'ch the
accident victim would have provided “not for
income but for the benefit of himself or his family.”
e.g. housework and child care in the case of an
injured mother.

The basic benefits mandated by the act would be
paid without limits on either the time period or the
total amount.

To finance the unlimited coverages, the act would
eliminate nearly all auto accident litigation. It would
abolish the present system of placing the burden for
auto accident reparations on the insurance
company of the person found to be “at fault” in an
accident.

The act limits the power lo sue only in cases
involving “ownership, maintenance, or use of a
motor vehicle.” Defective manufacture, or repair, of
a vehicle still would provide a cause for suits as
would accidents involving railroad trains, or occurr-
ing on commercial parking lots.

An accident victim insured under a basic repara-
tions policy would receive his benefits from his own
insurance company even if lie was injured as a
pedestrian, or while riding in another person's car

The act calls for a series of deductibles which
insurers would be mandated to offer in an effort to
lower auto insurance costs. The act also would allow
combinations of health and motor vehicle coverage
lo lower lhe total insurance bill.

2
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Uniform Public Assembly Act

This act was “designed to facilitate the free and
unrestrained exercise of the constitutional rights of
free speech and peaceable assembly.”

A public assembly is defined in the act as “a
gathering in a public place of 50 or more individuals
which the general public is permitted to attend,
whether upon payment of an admission or not.” A
public place is defined as one where “federal or state
government, a political subdivision, or government
agency has authority to control or prohibit use by
the general public,” or a place where “a private
person permits use by the general public.”

The act imposes restraints only to protect “public
health and safety” and to “prevent unreasonable
impairment of the normal use of a public place.”
The act was drafted to allow organizers of a public
assembly and a “permit officer” to work out the
logistics of an assembly through negotiation.

To prevent a public assembly, a permit officer
would seek a court injunction. Organizers of an
assembly could seek relief from the permit officer’s
decision through an administrative reviewing
authority such as a city council committee, or in the
courts.

In either forum, the permit applicant would have
a right to cross-examine witnesses. The act also
instructs courts to “expedite the proceedings lo
afford timely relief.

Uniloriu Munagoinent

of Institutional Funds

This act dailies the light ol governing boards to
invest funds of such institutions as hospitals and
colleges for “total return.” This means governing
boards could, for example, invest in growth stocks
paying low or no dividends but having a high poten-
tial for appreciation in long-term value, rather than
concentrate entirely on investments with immediate
high income yields.

The act also sets a standard of conduct for
governing boards of institutions This would require
members to “exercise ordinary business care and
prudence under the facts and circumstances prevail-
ing at the time of the action or decision and
consider long and short term needs of the institution
in carrying out its... purposes, its present and
anticipated financial requirements, expected total
return on its investments, price level trends, and
general economic conditions.”

Uniform Law Memo/Fall 1972



Ready fOI’Adoption by States

Under the act governing boards would be allowed
to retain professional investment counsel and
managers, and to seek removal of restrictions on
gifts which have become “obsolete, inappropriate,
or impracticable.”

The act defines an “institution” as “an
incorporated or unincorporated organization orga-
nized and operated exclusively for educational,
religious, charitable, or other eleemosynary
purposes, ora governmental organization to the
extent that it holds funds exclusively for any of
these purposes.”

Uniform D uties

to Disabled Persons

Law enforcement officers and medical personnel
would be required by this act to try' to determine
whether a person found unconscious, or dazed, is
suffering from the effects of an accident or
“illness.” The illness involved could range from
epilepsy and diabetes to intoxication or drug abuse.

The act calls on law enforcement officers to try

B urdick cites NCCUSL ability

There is “growing recognition” that NCCUSL
pi scsses the ability to research and draft state
legislation to deal with problem areas - especially
those involving consumer interests - which other-

wise might be preempted by Congress, Judge Eugene

A. Burdick said as he began the second half of his
two-year term as NCCUSL president.

The North Dakota judge said NCCUSL
capabilities “will undoubtedly have profound effect
upon the shape of federal legislation in those areas
where lack of adequate state legislative action has
been deplored.

“We are likely to see more federal legislation
providing for disclaimer of federal preemption for
states that enact substantially similar legislation, as
well as federal legislation that provides general
guidelines to be implemented by state legislation. |
foresee a growing dependence on the Conference vo
assist the Congress in meeting the demands for
nationwide legislation, particulary in the areas of
consumer interest.”

Burdick said the NCCUSL Committee on State
and Federal Relations, chaired by U.S. Judge
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to discover the cause of an unconscious, or dazed,
state before arrest “wherever feasible.” This require-
ment includes a search for an identification bracelet,
necklace, card, or other device, bearing information
needed in a medical emergency. It also requires a
call for medical assistance if no identification device
is located but there is a reason to suspect illness or
injury has caused tne disabled state.

In a prefatory note, the drafting committee made
it clear that law officers and medical personnel
could not be excused from seeking the cause of
disability merely because no emergency identification
device could be found. The committee reasoned that
drug users, alcoholics, and others facing either
penalties, or embarrassment, would not wear such
identification, but that law officers and medical
personnel should nevertheless try to determine
whether emergency treatment was needed.

Key provisions of the act excuse both law officers
and medical personnel from possible liability for
invasion of privacy, illegal search, or larceny,
while searching for an emergency tag on a disabled
person.

deal with consumer problem s

Charles W Joiner of Detroit, has established liaison
with Congress and federal departments to strengthen
the role of the Conference in developing federal-

state legislation.

uM VvV ARA Sym posium

(Continuedfrom p. I)
commissioner on uniform laws, also a member of the
drafting committee.

Symposium topics wil* cover:

(1) UMVARA’s limitations on tort liability in
theory and practice.

(2) Benefits for accident victims under
UMVARA.

(3) Coordination of UMVARA and collateral
benefits.

(4) Unique provisions of UMVARA.

(5) An analysis of costs on the basis of value
received for value given.

Similar educational sessions for legislative leaders
have been offered before on the Uniform Consumer
Credit Code and the Uniform Probate Code.



Uniform Residential

Both landlords and tenants stand to gain from
enactment of the Uniform Residential Landlord and
Tenant Act approved by the Commissioners at their
annual meeting in San Francisco. A story appearing
in The Oregonian on Sept. 12, 1972, said: “For the
First time, a comprehensive landlord-tenant act has
been produced, not one that is a piecemeal attempt
by one side or the other to solve an isolated
problem.”

The act, in fact, both codifies existing law in an
area undergoing extremely rapid change, and
recognizes recent judicial decisions and their trends.
The need for a uniform state law can readily be
understood when one considers that in most places
in this country a standard metropolitan area, which
is one housing market, is no respecter of state lines.
The Washington housing market, for example,
includes Montgomery County, Maryland and Fairfax
County, Virginia, as well as the District of
Columbia; the Philadelphia housing market includes
both Delaware and New Jersey; and the New York
City market, Connecticut and New Jersey.

While the Oregonian article calls the act “a land-
mark piece of consumer legislation,” it is important
to recognize that it was not drawn only, nor even
primarily, for poor tenants. The wealthy tenant
living on the 40th floor of a luxury high-rise apart-
ment filled with expensive works of art needs a
remedy more significant than a claim of constructive
eviction when central air-conditioning, humidity
control, and elevator services fail to operate.

Offers relief

The act attempts to prevent or give relief from
“unconscionable conduct” and pressure tactics
caused by either landlord or tenant - they can be
developed as easily from a rent strike against a
landlord confronted with mortgage and tax obliga-
tions as from retaliatory eviction of an unsophisti-
cated tenant. But because of the historic imbalance
in bargaining positions of boll sides, the tenants’
position may appear more visibly improved by the
act than that of the landlord.

Some of the specific problems which the act deals
with - often through totally new concepts of rental
law - are:

= Absentee landlords living in another state from
that in which the rental unit is located, and so
not subject to the law of that state;

= “Invisible landlords” whether owners,
managers or agents  whose hidden identity

Landlord

gives no place for tenants to turn for
satisfaction or fulfillment of the rental agreement;

< Abuse of access rights and privileges by both
renters and landlords;

« Use of leases with illegal or unenforceable
clauses to harrass tenants or scare them
into giving up their legal rights;

=« Retaliatory conduct of a landlord - ranging
from rent raises or cutting off services to a tenant,
to illegal eviction —for any tenant behavior or
activity either guaranteed by the rental agreement
or by his constitutional right of free speech
(including membership or activity in a tenants
union); and

< In a month-to-month or week-to-week rental
agreement (no lease), inadequate lotice of
termination of the agreement by either landlord
or tenant.

The act would protect a landlord against such
tenant conduct as illegally withholding rent; failing
to comply with the rental agreement in matters of
cleanliness or maintenance, or abusive use of services

Boat dw ellers seek

tenant protections

The committee of the California

Legislature studying the Unifoim Residential
Landlord and Tenant Act iias been asked to
offer tenant protection to boat dwellers, even
if they own their own boats.

The man who filed the statement at the
recent Los Angeles hearing on the act alleged
he was being evicted from his boat slip be-
cause he organized other boat dwellers in an
attempt to deal with unsafe, unsanitary
conditions of dock facilities for which he paid
rent. The testimony said because of the
increasing demand for live-in boat docks,
tenant protection from retaliatory evictions
was “ more important to those of us who live
on boats than to ordinary apartment
tenants."

or facilities; using the unit other than solely as his
residence unless this is explicitly agreed to by the
landlord; and refusal of reasonable access or, in an
extended absence from the premises, inadequate
notice of it.
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and Tenant Act Approved

The act specifies “Landlord Obligations” to:

< Fulfill requirements of building and housing codes
“materially affecting health and safety;”

« Keep the dwelling unit “fit and habitable;”

« [nsure that common areas are “clean and safe;”

« Operate and maintain “in good and safe working
order” all landlord-supplied facilities and appliances.

This includes wiring, plumbing, sanitary, heating,

air-conditioning, and other equipment such as

elevators;
« Provide for collection and removal of solid

waste such as ashes and garbage: and
< Supply running water and adequate hot water

and heat.

Among “Tenant Remedies” spelled out in the act
arc- termination of rental agreements for
non-compliance with the agreement or for condi-
tions “materially affecting health and safety.” In
such instances, landlords would return all prepaid
rent, deposits, or security not applied to accrued
rent.

The act also prohibits rental agreements or leases
which state tenants must: waive their legislated
rights; authorize confessions ofjudgement; agree to
pay landlord attorney fees; or exempt, or limit, the
legal liability of the landlord. Inclusion of these
unenforceable clauses by landlords would allow
tenants to receive up to tlucc times the amount of
their actual damages, plus court costs and attorney
fees.

Self-help offered

Another tenant remedy of the act is a “self-help”
provision. This would allow tenants to make minor
repairs of defects (other than those they have
caused), and to submit a bill to the landlord or
deduct the cost from his rent if the amount is less
than $100, or no more than half the monthly rent.

Remedies for a landlord’s failure to supply heat,
water, or hot water, would allow tenants to make
other arrangements for these necessities und deduct
the cost from the rent, or to procure substitute
housing, paying for it out of their rent.

Other key rights of tenants under the proposal
would include:

=« Restricting security deposits:

= Mandating the disclosure of the name and address
of the manager and owner of a dwelling unit; and

0 Preventing landlords from forcing tenants to
shoulder “Landlord Obligations.”
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The act provides that tenants may defend against
eviction proceedings by demonstrating non-
compliance by the landlord.

“Tenant Obligations” include: complying with
housing and building codes; keeping individual units
clean and sanitary; disposing of solid waste from the
units; keeping plumbing clean; operating equipment
and appliances in a “reasonable manner;” not
deliberately nor negligently damaging the premises;
and not disturbing neighbors.

Inspections allowed

Tenants must allow landlords to inspect their
dwelling unit to make repairs or remodel, or to show
the unit to purchasers, mortgagees, prospective
tenants, workmen or contractors. The proposal
recommends that landlords give tenants al least two
days notice, and enter during normal business hours.

The act permits a landlord to set rules and regula-
tions for the use of the premises and its facilities.
But the rules could not be used to discriminate
against individual tenants.

“Landlord Remedies" for tenant misconduct
include termination of rental agreements for non-
payment of rent, or recurring violations “materially
affecting health and safety.” But landlord liens on
household goods or other possessions of a tenant
would be prohibited.

The Uniform Residential Landlord and Tenant
Act as appioved at the August meeting represents
more than three years of work by the Conference.
In 1969 it authorized the appointment of a sub-
committee chaired by Edward L. Schwartz, a
practicing lawyer from Boston, lo examine the
problem. Julian Levi, a professor at University of
Chicago Law School, was named reporter-draftsman.

First Reading in Vail

Al the 1970 annual meeting in St. Louis, the
Conference approved certain policy suggestions
made by the subcommittee, and the following year
at the Vail meeting, the proposed act went through
its first reading.

The subcommmittoe was aided and educated to
all possible points of view by a 27-member advisory
committee representing interests ranging from
owners, managers, mortgagees and banks to tenants,
tenant unions, legal aid and proverty law groups.
Successive drafts were circulated and discussed with
the advisory committee, and after the third draft

(Continued on p. 9)
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M ic h ig amn e n act

Michigan has enacted “no fault” auto insurance
legislation based in part on an early draft of the
Uniform Motor Vehicle Accident Reparations Act.
It is the most far-reaching state legislation yet
enacted though the benefits it offers still fall short
of those which would be provided by UMVARA.

For example, the Michigan law - which becomes
effective Oct. 1, 1973 - limits recovery for work
loss to a period of three years following an accident
and includes no work loss compensation for families
of breadwinners killed in auto accidents.

In contrast, UMVARA places no limits on the
time period for payment for lost wages, and pro-
vides for benefits to be paid to surviving families of
breadwinners.

Neither the Michigan law nor UMVARA impose
any limits on the amount of payments for necessary
medical and rehabilitation services.

Both the Michigan legislation and UMVARA
place severe limitations on suits for “non-economic”
losses such as “pain and suffering.” The Michigan
law allows such suits only in cases involving “death,
permanent serious impairment of body function or
permanent serious disfigurement.” UMVARA’s

Some NCCUSL projects slowed

lack of funding sources

by

Though most Conference projects are being
speeded by substantial funding, some still are
becalmed by a lack of money, NCCUSL lixetutive
Director William J, Pierce said in Ins report in San
Francisco.

Pierce said the Special Committee on the Uniform
Wholesome Environment Code had received
preliminary funding of $15,000 from the Mush
Foundation. But efforts to obtain major funding
from government or private sources had "proved
unfruitful.” He said he hoped clarification of feder-
al-state relationships in the environmental area would
help clear the way for new funding efforts.

The executi edirector said he also was seeking
funds for dralting a Uniform Extradition Act. The
act will be drafted as ajoint effort with the
Association of Extradition Officials.

Exploratory discussions also have been held with
representatives of the American Medical Association
and the American Hospital Association on a health
profession licensing project. Funding is being sought
to support drafting of legislation that would deal
with the problem on a uniform basis.

6
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limitations in this area include “death, significant
permanent injury, serious permanent disfigurement,
or more than six months of complete inability of
the injured to work in an occupation.”

UMVARA also recommends that any judicial
award for non-economic loss automatically be
reduced $5,000.

Insurance m agazine

com plim ents UMV ARA

Insurance Field, a national insurance
industry magazine with a circulation of
10,000, commented on ihe completion of
the Uniform Motor Vehicle Accident Repara-
tions Act that NCCUSL was:

“the only group to attack the problem
objectively and in an educated manner ...
(UMVARA) remains as the only real hope for
meaningful nationwide elimination of litiga-
tion arising from the pyramiding frequency of
auto accidents. In the first five months of this
year there were more than 1,700,000
accidents, an increase of about 143,000. So
the national significance of reparations reform
becomes more obvious with every passing
day.”

Legislative D irector

o ff to "fly in g start”

The new legislative director of the Conference,
John M. McCabe, literally got oil to a “flying start"
after assuming lus new duties shortly before the
annual meeting.

In the past three months, McCabe a law
professoral the University of Montana Law School
before joining NCCUSL  has llown to:

= A regional meeting of the Council of State
Ciovernments in the O/.urks, and also to CSG’s
Lexington headquarters for a round of meetings.

< Pierre, S 1), and Phoenix for UMVARA hear-
ings. From Phoenix lie returned through Texas and
New Mexico for meetings with commissioners.

< Washington, D.C., fora presentation I the
National Council of State Alcoholism Directors and
a national conference on the Uniform Probate Code.

< New York City for a round of meetings on a
variety of acts.

= Los Angeles for hearings on tiie Uniform Res-
idential Landlord-reliant Act

Uniform Law Memo/Fall 1972



Vestal elected

Gftorge C. Keely Allan D. Vestal

Allan D. Vestal, Carver Professor in the University
of lowa College of Law, is the new vice president of
NCCUSL. George C. Keely, a Denver lawyer, was
elected secretary during the San Francisco meeting.

Vestal, who was appointed an lowa commissioner
in 1964, served as chairman of the NCCUSL
committee which drafted the Uniform Alcoholism
and Intoxication Treatment Act. He received his law

Committee to explore

corrections le gislation

Acting on a recommendation of the Sub-
committee on Scope and Program, NCCUSL
president Eugene A. Burdick lias appointed a new
committee “to explore, study and report on the
feasibility of drafting” a Uniform Corrections Act.

Wallace M Rudolph, who asked the sub-
committee to consider the need for such legislation,
was named head of the Special Committee on
Uniform Corrections Act. This new committee was
directed to contact federal and state governments
and the organized bar in its exploration and study
of the “appropriate scope” and demand for uniform
legislation in this area.

Other new special committees appointed during
the past year include those on:

Uniform Procurement Code; R. Bruce Townsend,
Indianapolis, chairman.

Uniform Recognition of Foreign Divorces Act;
Maurice Il. Merrill, Norman, Okla., chairman.

Uniform Factory-Built Modular Housing Act;
Tom Downs, Lansing, Mich., chairman.

Uniform Health Profession Licensing Act;
Douglas Keddie, Yuma, Ariz., chairman.
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vice president,;

Keely

degree from Yale in 1949 and joined the lowa
faculty the same year. His books include Federal
Courts, A Casebook, which was published this year.

Keely, who was named a Colorado commissioner
in 1967, organized and served as the first chairman
of the Uniform State Laws Committee of the
Colorado Bar Association. Since its formation in
1966, the committee has helped enact a number of
uniform laws in Colorado including the Uniform
Consumer Credit Code, Uniform Divorce Act,
Uniform Jury Selection Act and Uniform
Anatomical Gift Act.

Keely is a member of the Special Committee on
the Uniform Land Transactions Code and has served
on the NCCUSL Legislative Committee since 1967.

Vestal succeeded Robert E. Sullivan, dean of the
University of Montana School of Law, as vice
president; Keely succeeded Thomas H. Needham, a
Providence, R.l., lawyer and state legislator, as
secretary.

Boris Auerbach of Cincinnati was elected to his
fifth one-year term as treasurer of the Conference.

V olp e congratulates

Secretary of Transportation John A. Volpe
telegraphed his congratulations on completion
of the Uniform Motor Vehicle Accident
Reparations Act to NCCUSL President
Burdick. The telegram said:

“In voting approval of the Uniform Motor
Vehicle Accident Reparations Act, the
national conference has provided a superbly
drawn legislative vehicle which can serve as a
useful tool for the states. Not only has the
conference given fresh vigor to the federal
principle but it has given renewed confidence
to those who believe that major social reforms
can be effected without resort to preemption
by the national government.

"The Department of Transportation has
been pleased to be able to support the
national conference’s contribution toward
auto insurance reform at the state level. Please
extend my congratulations and thanks to
your fellow commissioners."

DOT launched the UMVARA project with
the help of a $100,000 grant to NCCUSL.

secretary



Commi1sSS1O0Nhers

A number of acts in the early stages of drafting
were presented to the commissioners for pre-
liminary consideration in San Francisco. These
presentations ranged from “sneak previews” of
portions of the acts to full debate on policy or
technical points. Brief notes on these proposed
uniform acts and codes are presented here:

Drug Dependence, Treatment

and Rehabilitation Act

The drafting committee has dealt with drug
dependence as a medical problem - “often an illness
of the spirit” - which must be approached on a
case-by-case basis. The committee draft would:

= Recognize dnig dependence as an illness requir-
ing medical treatment.

< Eliminate prosecution of drug-dependent
persons charged with “posession” for personal use.

<« Allow drug-dependent persons charged, or
convicted, in "non-violent" crimes to receive
medical treatment rather than criminal penalties.

= Establish state networks of treatment facilities
which whenever possible would be “communit
based.”

= Authorize medical personnel to use a “full
range” of treatment. This would include everything
from maintenance prescriptions to job training.

= Stress the need for confidentiality in all phases
of treatment.

John W. Thomas, a Columbia, S.C., lawyer,
chairs the drafting committee.

Rules of Criminal Procedure

An early draft of several rules of a proposed new
process for seeking criminal justice was previewed in
San Francisco. The preview revealed that the special
drafting committee plans to minimize pre-trial
detention and emphasize the substance rather than
the technicalities of law.

The early draft stressed the use of “citation,”
rather than arrest, in most circumstances. A citation
would be similar to a traffic ticket. The draft said
citations should be used unless authorities believe
that:

(1) The offense charged or the manner in which it
Is alleged to have been committed, involved
violence, or threat of violence, to person;

(2) The person is committing an offense in the
officer’s presence, and will deliberately continue to
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preview drafts

commit the offense unless arrested;

(3) The person committed an offense punishable
by incarceration and would not respond to a
citation; or

(4) Arrest is necessary for the protection of the
person arrested or to administer, or bring him to a
source of, needed medical or other aid.

NCCUSL is formulating the new rules with the
help ofa S121,000 grant from the U.S. Law
Enforcement Assistance Administration. These rules
would replace the Rules of Criminal Procedure
completed by the Conference in 1952.

Chairman of the drafting committee is Maynard
E. Pirsig, retired member of the faculty of the
University of Minnesota Lav/ School.

Age of Majority Act

The committee draft would treat all persons
reaching their 18th birthday anniversary as adults.

State Antitrust Act

The preliminary draft would declare “every
contract, combination, or conspiracy in unreason-
able restraint of trade or commerce in a relevant
market in this state ... unlawful.” The draft also
would prohibit combinations set up lo create
monopolies to limit competition, or to set prices, in
a “relevant market,” which would be defined as a
“geographic area of effective competition” even
though part of that area might be outside the state
involved.

Chairman of the drafting committee is Ernest R.
von Starck of Philadelphia.

Land Transactions Code

The comprehensive proposal being drafted by an
NCCUSL committee to cover all phases of real
estate transactions would provide extended protec-
tion for home buyers. The code would make a buyer
of “residential real estate which ... he occupies or
intends to occupy as his own residence” a
"protected party” whose lack of technical real
estate knowledge could not be exploited.

The preliminary draft of the code places rigorous
new responsibilities on "merehant-scllers” of real
estate. For example, a merchant-seller who is in the
real estate business would be required to assume an
“implied warranty” covering any home he sells. He
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would warrant both the quality of a house and its
suitability for the specific use for which it is
purchased.

The proposed code also would introduce the
concept of “unconscionability” to all real estate
transactions. This move would allow courts to
remedy unfair contracts covering real estate.

The committee - in addition to protecting home
buyers - is seeking to modernize and simplify real
estate law, promote interstate flow of funds for real
estate transactions, and establish uniform legislation
for today’s mobile society.

Chairman of the drafting committee is Allison
Dunham, a professor at the University of Chicago
Law School and a former executive director of
NCCUSL.

Disclaimer of Bequests Acts

Drafts of the Uniform Disclaimer of Transfers of
Will, Intestacy or Appointment Act and Uniform
Disclaimer of Transfers Under Nontestamentary
Instruments Act are designed to allow a
“disclaimer” to renounce all. or part, of the
property lie is entitled to receive. The mechanics of
disclaimer, including time limits, disposition of
property involved and rights of creditors and taxing
bodies are unclear in most states. Uniform legisla-
tion should solve this problem.

Tom Martin Davis, a Houston lawyer, is chairman
of the drafting committee.

Trade Secrets Act

The draft would provide for remedies ranging
from payment of royalties to punitive damages in
cases involving misappropriation of secrets which
possess “either novelty or significant economic
value." The committee is chaired by Joseph
McKeown, a Coos Bay, Ore., lawyer.

Crime Victims Reparations Act

The preliminary draft proposed creating state
crime victims reparations boards which would
administer the limited economic benefits provided
by the act to victims of crimes who were not
compensated for their injuries, or property loss,
through other sources such as insurance. The
committee is headed by Richard Cosway, a
professor at the University of Washington Law
School.
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Legitimacy Act

A preliminary draft of this act would consider all
children “legitimate.” The draft states “a child is the
legitimate child of his natural parents, regardless of
their marital statue, and a legitimate relative of their
relatives.” It outlines various ways in which the
father of a child can legally be determined —includ-
ing litigation.

Eminent Domain Code

The proposed code would govern the procedures
in all state condemnations of land for public use.
The preliminary draft was designed to “encourage
and expedite” real property acquisitions through
negotiation in order to avoid litigation, assure
consistent treatment and “promote public
confidence.”

John C. Deacon, a Jonesho.o, Ark., lawyer, heads
the drafting committee.

Uu3cC Vvariations

report is published

The Committee on the Unitorm Consumer Credit
Code has published a report on variations in the
code as it has been enacted in six states.

The committee, chaired by New York
commissioner Alfred A. Buerger, has noted and
commented on changes from the official text of
U3C as it was enacted in Colorado, Idaho, Indiana,
Oklahoma, Utah and Wyoming.

The committee also said it is revising and up-
dating the U3C. This revision will not only rellect
the variations of the enacting states but similar
legislation enacted in the District of Columbia and
Wisconsin, reports of study commissions in
California and other states, the National Consumer
Act, and recommendations of representatives of
consumer and credit industry groups.

Landlord-Tenant (Continuedfrom p. 5)

was laid before ajoint meeting of the two groups
meeting in Chicago in March, they arranged for a
public hearing on .he act in San Francisco in June.
Following the hearing, at which more than 30
witnesses testified and several hundred pages of
statements were received, the fourth draft was
circulated. This draft, as reviewed and modified
after a line-by-line reading, became the final act.



N ew Commissioners

The following commissioners 0l uniform state laws

have been appointed by their states since January, 197

Alabama-Charles M. Crook, Montgomery
Alabama-J. Pelnam Ferrell, Phenix City
Alabama- Richard L. Jones, Birmingham
Arizona-Edward F. Lowry, Jr., Phoenix
California-Craig Diddle, Sacramento
Califomia-Theodore B. Olson, Los Angeles
Georgia Morris W. Maccy, Atlanta
lowa-William C. Ball, Waterloo
Kentucky-Scott Miller. Jr., Louisville
Kentucky-Charles S. Wible, Owensboro
Michigan-Basil W. Brown, Lansing
Michigan-Donald E. Holbrook, Jr., Lansing
Michigan Robert Richardson, Lansing
Mivhigan-J. Robert Traxler, Lansing
South Dakota-Donald Porter, Pierre

South Dakota- James M. Doyle, Pierre
Texas Richard B. Amandes, Lubbock
Wyoming—Charles G. Kepler, Cody

NCCUSL to m eet

on Cape Cod in 1973

The 82nd annual meeting of the National
Conference of Commissioners on Uniform
Staie Laws will be held on Cape Cod, July 27 -
Aug. 3,1973.

The meeting site is Dunfey’s Hyannis (Mass.)
Resort. The meeting facility (see map left)
is near Interstate 6, providing excellent access
for motor vehicles. Frequent commuter air service
also is available from both Boston and New York.

A lc o h olics lobby act

Alcoholics have demonstrated they can be the
deciding factor in enactment of the
Uniform Alcoholism and Intoxication Treatment Act.

Glee S. Smith, a Kansas commissioner on uniform
laws and a state senator, reports that alcoholics
mounted one of the most effective lobbying
campaigns in his state’s history to support the act
which was completed only last year. At least two
alcoholics from each legislative district visited their
state senators and representatives to explain the
importance of the law. The result was enactment,
and i." insas is gearing up to implement the act which
treats alcoholism as a medical problem.

Washington, which also enacted the uniform law
shortly after its completion, is preparing to imple-
ment the law when it becomes effective in 1974.
Reports from Washington indicate recovered
alcoholics will play a decisive role in carrying out
the program. For example, the recently-appointed
director of a new treatment facility in Spokane once
spent four years on "skid row.” He will also oversee
the paramedical patrol which will assume
responsibility for persons who are intoxicated in
public.

Uniform Law Memo is published by the National Conference of Commissioners on Uniform State Laws,
1155 East 60th St., Chicago, Ill.,, 60637; (312) 493-0533.



SUPPLEMENT ON INDIVIDUAL STATE ESTIMATES

(October 16. 1972)

Estimates of premium savings for individual states were provided
only by the National Association of Independent Insurers. The American
Insurance Association and the American Mutual Insurance Alliance cal-
culated state savings estimates only for New York and Vermont. Both
Al A and AMI A agree that the premium savings will vary among states,
but A1 A cjrpects tho variation to he substantially less than the NATI.

The attached estimates for individual states show the NAII estimates
for a person currently purchasing the common package of coverages
described in the basic x-eport. They also show what the AT A and AMIA
estimates would be if (i) the AIA and AMTA countrywide estimates were
correct and (2) the variation among states were (a) that assumed by the
NAITl and (h) one-half that assumed by the NAII. For example, assxxming
8.6 percent property coverage premium savings, AIlA estimates 17 percent
savings countrywide. NAIl estimates a 10 percent, premium increase.

For a state in which NAH predicts an 18 percent increase the synthetic
Al A estimate, assuming the NATI variation, would be

1 - (1.18/1.10) (1- .17)

1 - (1. 073) (. 83)

=1- .89 = 11 percent savings



Assuming one-half the NAIIl variation, the synthetic Al A estimates would be

1 - (1.036) (.83)

= 1- .86 =14 percent savings
Estimates are provided for (1) UMV ARA (2) UMV ARA with a $100 de —

ductible on economic losses (3) UMV ARA with a $300 deductible on economic

losses and (4) UMV ARA with a $500 deductible on economic losses.

The estimate countrywide premium savings used to calculate the state

estimates were as follows:

Deductible AT A ANTA_ NATI
None 17% % - 10%
$100 20 11 - 4
$300 23 14 0

25 16 2

$500
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Uniform Acts

Abortion Act- -

Acknowledgment Act, Amended?"

Act to Secure the Attendence of Witnesses from Without a State

in Criminal P roceedings

Adoption Act, Revised

Aircraft Financial Responsibility Act ----

Alcoholism and Intoxication Treatment Act

Anatomical Gift Act

Ancillary Administration of Estates Act, Amended —-—————---mmmmmmmmn

Arbitration Act

Certification of Questions of Law [Act] [Rule]

Child Custody Jurisdiction Act

Civil Liability for Support Act

Commercial Code, Revised

(Available from West Publishing Co, 50 W. Kellogg Blvd.,
St. Paul, MN 55102)

Common Trust Fund Act, Amended

Consumer Credit Code

(Available from West Publishing Co, 50 W. Kellogg Blvd.,
St. Paul, MN 55102)

Consumer Sales Practices Act, Revised

Contribution Among Tortfeasors Act, Revised--

Controlled Substances Act

Criminal Extradiction Act

Criminal Procedure, Rules of

Deceptive Trade Practices Act, Revised

Declaratory Judgments Act
Disposition of Community Property Rights at Death Act = -————-

Disposition of Unclaimed P roperty Act, Revised

Division of Income for Tax Purposes Act

Divorce Recognition Act

Duties to Disabled Persons Act

Enforcement of Foreign Judgments Act, Revised

Estate Tax Apportionment Act, Revised

Evidence, Uniform Rules of
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Federal Tax Lien Registration Act, Revised

Fiduciaries Act
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U.M.V.A.R.A.: Key to Reform of

by Robert L. Bombaugh

The Uniform Motor Vehicle Accident Reparations Act,
approved by the Uniform Law Commissioners for
enactment by the states, offers the best way to
attain reform of the motor vehicle accident
compensation system and to avoid raising an
unnecessary multitude of conflict of laws problems.
The act minimizes the need for use of the tort
system, but it does not have an arbitrary cut-off on
benefit levels.

URING DRAFTING of the Uniform Vehicle Ac-

cident Reparations Act those opposed to basic re-
form of the tort liability system in motor vehicle
accidents frequently complained that the draftsmen were
following a “radical” and “unprecedented" path. But
the uniform act can trace its genesis at least back to
1925. The concepts encompassed in the act were pro-
posed in the November issue of this Journal that year
by a distinguished Ohio judge, Robert S. Marx, who
was a judge of the superior court in Cincinnati, in an
article “Compulsory Automobile Insurance” (page
731). In the intervening years this approach received
frequent attention from legal scholars, but until recently
little legislative action.

The prospects for legislative reform were materially
advanced in 1968 when Congress authonzed a two-year
study by the Department of Transportation of the
motor vehicle accident compensation system. The final
report of the department, Motor Vehicle Crash Losses
anil Their Compensation in the United States, submitted
to Congress in March of 1971, concluded that only a
major reform of the system would serve the needs of the
motoring public but that reform could best be effected at
the state level.

To implement the report's recommendations, the
D.O.T. and the Ford Foundation jointly funded a
special project of the National Conference of Commis-
sioners on Uniform State L.aws. Beginning in June,
1971, a special committee of the conference undertook
the complicated task of drafting an act to accomplish
major reform of the system. Assisted by a staff of re-
porters, consultants, and a broadly based advisory
committee, the special committee completed its work in
August. 1972. At its unnual meeting that month the

A ccident

R eparations

conference approved the Uniform Motor Vehicle Acci-
dent Reparations Act and recommended it for enact-
ment in all states. The official text of the act was pub-
lished in November.

Basic Philosophy: Each Person Insures Himself

The act starts from the premise that the public will
be best served by a reparations system in which each
person insures himself against the risks incurred in
operating a motor vehicle. This principle Is essential to
the full and efficient compensation of motor vehicle
losses and rational allocation of the resulting costs.

Under the act almost all persons injured in automobile
accidents arc assured of benefits for their injuries with-
out regard to fault. The cost of insurance to an individ-
ual will be a function of several factors, including his
intensity of use of a motor vehicle, how he drives, the
safety features of his vehicle, and the risk of loss he
presents to the system when injured. People with high
incomes to protect or who demand more expensive
medical treatment will pay more than those with low
incomes or more modest demands on medical care
facilities. The system should encourage the development
of features in vehicles that will enhance occupant pro-
tection in crashes, because lower losses can lower in-
surance premiums for the vehicle.

Basic Reparation Benefits Are Required

The act establishes certain compulsory minimum
benefits, termed basic reparation benefits, which arc to
be.paid without regard to fault to persons suffering loss
from injury arising out of the maintenance or use of a
motor vehicle. The only persons wholly excluded from
any benefits are persons (and their survivors) who in-
tentionally injure themselves or others. Converters are
excluded except under their own basic reparation in-
surance or if under fifteen years of age. A person is
not a converter if he uses a vehicle in the good faith
belief he is legally entitled to do so.

Basic reparation benefits are payable to reimburse
the recipient for “net loss" suffered through injury
arising out of the maintenance or use of a motor vehicle.
The terms "loss" and “net loss" refer to economic
detriment. Basic reparation benefits are not payable to
compensate noneconomic detriment, including pain,
suffering, inconvenience, physical impairment, and other
nonpecuniary damage recoverable under the tort law
of the enacting state.
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The Uniform Motor Vehicle Accident Reparations Act was drafted by a com-
mittee of practicing lawyers, judges and law teachers, of which Lindsey Cowen,
dean of the School of Law of Case-Western Reserve University, wes chairman.
The official text of the act, together with a prefatory note and commentary,
may be obtained for $1.50 from the National Conference of Commissioners
on Uniform State Laws, 1155 East 60th Street, Chicago, lllinois 60637.

There are three basic components of loss: (1) al-
lowable expense; (2) income loss (termed “work loss”
and “survivor's economic loss” under the act); and (3)
replacement services loss.

Allowable expense means reasonable charges incurred
for reasonably needed products, services, and accommo-
dations, including those for medical care, rehabilitation,
rehabilitative occupational training, and other remedial
treatment and care. Not included are funeral, cremation,
or burial expenses in excess of $500 or that portion of
a charge in excess of a reasonable and customary charge
for semiprivate accommodations, unless intensive care is
medicaly required. There arc no permitted exclusions with
respect to allowable expense, although the act permits a
limited number of deductibles. There are no monetary or
temporal limits applicable to allowable expenses.

Work loss means loss of income from work the in-
jured pirson wouid have performed if not injured and
expenses incurred in obtaining services in lieu of those
the injured person would have performed for income.
Income actually earned from substitute employment or
which could have been earned from available appropri-
ate substitute work the injured person could have per-
formed is deducted in calculating work loss.

Survivor’'s economic loss is the counterpart of work
loss in fatal cases, it means loss of contributions or
things of economic value to the deccndent’s survivor
which would have bem received, less expenses avoided
by reason of the decedent’s death.

If a benefit received to compensate for loss of income
is not taxable income, the income tax saving that is
attributable to the loss of income caused by the injury
is subtracted in calculating net loss, Th's subtraction
may not exceed 15 per cent of the loss of income and
is reduced if the claimant furnishes reasonable proof of
a lower value of the income tax advantage. Insurers
must offer an option to exclude 10 per cent of work loss
ar.d survivor’'s economic loss in calculation of net loss.
Additional exclusions of work loss tire not permitted
unless the insured has other protection from a source
approved in advance by the insurance commissioner.

Replacement services loss means expenses reasonably
incurred in obtaining ordinary and necessary services in
lieu of those the injured person would have performed,
not for income but for the benefit of himself or his
family (or survivors in case of a decedent). All replace-
ment services lass sustained on the date of injury and
the first seven days thereafter is excluded in calculating
basic reparation benefits, except in cases of death. In-
surers must offer an option lo exclude alt replacement
services loss and may offer any other exclusion of re-
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placement services loss in calculating net loss, if ap-
proved by the insurance commissioner.

The act contains neither an over-all dollar nor tem-
poral limit with respect to benefits for work loss, sur-
vivor's economic loss, and replacement services loss.
Benefits are payable as long as loss accrues. There is.
however, a weekly limit on the benefits. Basic repara-
tion benefits payable for work loss, survivor's economic
loss, and replacement services loss arising from injury to
one person may not exceed $200 in any calendar week.
Insurance of higher losses, which is voluntary under the
act, is termed “added reparation insurance.”

All benefits or advantages a person receives or is
entitlted to receive because of the injury from social
security, workmen’s compensation, and any state-re-
quired temporary, nonoccupational disability insurance
arc subtracted in calculating net loss. Benefits from
other insurance sources are not subtracted unless the
insured had purchased an exclusion of losses compen-
sated by a specified insurance source, providing bene-
fits for accidental injuries generally and approved in
advance by the insurance commissioner.

Status of Basic Reparations Insurance Varies

These provisions make basic reparations insurance
“secondary” to workmen’s compensation, social security,
and state-required temporary disability insurance, but
“primary” to other sources. However, its status as
“primary” to other insurance sources docs not prevent
an insured from purchasing other insurance to cover
some or all of his losses when another insurer is pre-
pared to cover motor vehicle losses within a general
accident coverage, and a basic reparations insurer is
willing to offer the exclusion. If the general accident
insurer’'s coverage has terminated or is properly dis-
claimed at the time of accident, the basic reparation
insurer must pay basic reparation benefits without sub-
traction. Presumably the exclusion will be attractive
only to a basic reparation insurer that is reasonably
assured of continuity in protection of the insured urtdcr
the general accident insurance.

An insured may purchase a variety of deductibles that
basic reparation insurers must offer. These include de-
ductibles in the amounts of $100, $300, or $500 from
ali basic reparation benefits otherwise payable Insurers
must also offer a deductible of $1,000 per accident
from all basic reparation benefits otherwise payable for
injury to a person while lie is operating or is a pas-
senger on a motorcycle. The deductibles apply only
against claims of basic reparation insureds under the
insurance contract and their survivors and not to any



other person entitled to benefits under the contract.
The deductibles reduce insurance costs in two ways—
by avoiding the administrative expense associated with
small claims and by allowing the insured to self-insure
a part of his loss.

With two exceptions the basic reparation benefits of
a basic reparation insured are always paid by his own
insurance company. A basic reparation insured is a per-
son identified by name as an insured in a contract of
basic reparation insurance, his spouse, or other rela-
tive residing in the same household, and a minor in his
custody or the custody of a relative residing with the
named insured. An exception to the general rule is
made for injuries to the driver or other occupant of a
vehicle that occur while the vehicle is being used in
the business of transporting persons or property. The
other exception is an injury to an employee, his spouse,
or other relative residing with him, if the accident
causing the injury occurs while the injured person is
driving or occupying a vehicle furnished by an em-
ployer. In both of these cases the insurance covering
the vehicle is responsible for the benefits.

An injured person who is not a basic reparation in-
sured recovers basic reparation benefits from the insurer
of the vehicle he occupied or if a pedestrian from the
insurer of any involved vehicle. The insurer paying
basic reparation benefits to an uninsured pedestrian is
entitled to contribution from the insurers of all in-
volved vehicles. An unoccupied parked vehicle is not
an involved vehicle unless it was parked so as to cause
unreasonable risk of injury.

To assure universal protection, the act creates an
assigned claims plan to pay benefits where coverage
would not otherwise e-ist. A person entitled to basic
reparation benefits may recover them trom the assigned
claims plan if (1) basic reparation insurance is not ap-
plicable to the injury for reasons other than intentional
injury or conversion (by one fifteen years of age or
over); (2) basic reparation insurance cannot be identi-
fied; (3) the basic reparation insurer is financially un-
able to pay the benefits; or (4) a claim is rejected by
an insurer for any reason other than that the person
is not entitled under the act to the basic reparation
benefits claimed.

The claim of a person who fails to comply with the
act's compulsory insurance requirements is reduced by
$500 for each year of noncompliancc and is subject
to all the optional deductibles and exclusions required to
be offered by basic reparation insurers under the act.

Basic reparation benefits urc payable monthly as
loss accrues. Loss accrues not when injury occurs but

ABOUT THE AUTHOR: Robert L, Bombaugh, who practices
law In Chicago, served as project manager for the National
Conference of Commissioners on Uniform State Laws in the
drafting of the Uniform Motor Vehicle Accident Reparations
Act. He is a graduate of Harvard College and the University of
Michigan Law School (J.D. 1960).
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» The Uniform Motor Vehicle Accident Reparations
Act, which was adopted and promulgated by the
Uniform Laws Commissioners in August of 1972,
will be presented to the House of Delegates of the
American Bar Association for consideration at the
Cleveland midyear meeting in February of 1973. At
its meeting in August of 1972, the House of Dele-
gates went on record favoring state enactment of
statutes extending first-party coverages for economic
losses resulting from automobile accidents but re-
taining tort liability without abatement.

when work loss, replacement services loss, or allowable
expense is incurred. Benefits arc overdue if not paid
within thirty days after the insurer receives reasonable
proof of the fact and amount of loss Overdue benefits
bear interest at a suggested rate or 18 per cent per
annum and entitle the claimant to recovery of his rea-
sonable attorney's fees from the insurer.

Lump-sum ‘ecttlcments and judgmenLs for future bene-
fits under the act are not favoreo. If the reasonably
expected net loss exceeds $2,500, any settlement re-
quires court approval on a finding that the settlement
is in the best interest of the claimant. In an action for
benefits, at the instance of the claimant, the court may
commute future losses, other than allowable expense, if
the award will promote the health and contribute lo
the rehabilitation of the injured person, if tiie present
value of all future benefits other than allowable expense
does not exceed $1,000, or if the parties consent and
the award is in the best interest of the claimant. Settle-
ment agreements and installment judgments for future
benefits are subject to liberal reopening rules.

Added Reparation Insurance Also Is Available

The act relies on optional added reparation insurance
as the primary source of benefits for losses not covered
by basic reparation benefits. Except with respect to
damage to motor vehicles, the act does not specifically
define the coverages constituting added reparation in-
surance. Il is expected that among the voluntary cover-
ages that will develop in the marketplace are coverages
of work loss and survivor’s economic loss in excess of
$200 per week, coverage of the exclusions that are re-
quired in basic reparation insurance, and coverage of
noneconomic detriment

Basic reparation benefits do not include benefits for
harm to property. The act also abolishes the tort liabil-
ity of a person for harm to a motor vehicle and its
contents. Insurers must offer three added reparation
coverages for physical damage to motor vehicles: (1)
all collision and upset damage, subject to a deductible
of $100; (2) all collision and upset damage if the
insured has a valid claim in tori uguinst another identi-
fied person or would have a claim but for abolition of
tort liability for damages for harm to motor vehicles
under the act; and (3) the same coverage as in (2)
but subject to a deductible of $100.
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Tort Liability Is Partly Abolished

Unlike many legislative enactments and proposals an-
noirtted as "no fault," the uniform act does not have
any arbitrary cut-off of benefit levels. It solves the
economic problems of the seriously injured by under-
taking full compensation of medical expenses and sub-
stantial compensation of lost income, for life if neces-
sary.1 It is a truism that cither insurance premiums mast
be increased to pay these benefits or savings must be ef-
fected elsewhere in the system. The uniform act adopts
the latter solution. It effects system savings in two basic
ways: the reduction of system operating expenses by
minimizing the need for the use of the adversary system
and the reduction of system expenditures for nonecon-
omic detriment.

Section 5 of the act accomplishes both of these re-
ductions by abolishing tort liability arising out of motor
vehicle accidents with very few exceptions, and it is
the key section of the act. Without Section 5, the act is
unworkable. Tort liability is abolished with respect to
accidents occurring in the enacting state and arising
from the ownership, maintenance, or use of a motor
vehicle. Not abolished are certain tort actions growing
out of bodily injury or harm to property when a motor
vehicle is involved. For example, neither the products
liability of a manufacturer nor the liability of a railroad
in a train-car collision is affected.

Section 5 also specifically retains certain tort actions
arising from the ownership, maintenance, or use of a
motor vehicle. Tort liability is retained for one who
violates the compulsory insurance requirements of the
act or who intentionally causes hurrn to person or prop-
erty. Tort liability is not abolished for harm to property
other than a motor vehicle and its contents. Persons in
the business of repairing, servicing, or maintaining ve-
hicles will continue to be liable in tort as at present
for injuries caused by faulty repairs Persons in the
business of parking or storing motor vehicles will re-
main liable for harm to a motor vehicle and its contents.

For the avcruge motorist, nonintcntional tort liability
arising from the ownership, maintenance, or use of a
motor vehicle is abolished except for two minor excep-
tions. Insofar as economic or pecuniary losses are con-
cerned, damages for work loss and replacement services
loss not recoverable as basic reparation benefits by
reason of the $200 weekly limit urc recoverable if the
injured person dies or is disabled for more than six
months. Amounts not recovered because of the election
of a deductible or exclusion by the injured person in
his basic reparation insurance or amounts sustained
prior to death or six months disability are not recover-
able in the retained tort action.

Tort liability for damages for noneconomic detriment
is preserved only if the claimant meets one of the
threshold criteria The accident must cause (1) death;
(2) significant permanent injury; (3) serious perma-
nent disfigurement; or (4) more than six months of
complete inability of the injured person to work in
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an occupation. Damages recoverable by a qualifying
claimant are subject to reduction by the suggested
amount of $5,000. Recovery for noneconomic detriment
is thus limited to persons who suffer very serious injury.

Solving the Conflict of Laws Problems

The conflict of laws problems that must be faced in
drafting state legislation to reform the motor vehicle
reparations system provide the most compelling reasons
for the adoption of a uniform act.- The first issue to
be faced is who must meet the compulsory insurance re-
quirements. Flic act places the requirement on the owner
of every motor vehicle registered in the enacting state
or operated in it by the owner or with his permission.
There is no waiting period when an out-of-state vehicle
enters the enacting state.

Since the uniform act contains penalties for noncom-
pliance with the security requirements, the act stretches
the state's legislative power to its constitutional limit to
protect out-of-state vehicle owners. The act converts
every contract of liability insurance for injury, wherever
issued, to a basic reparation insurance policy while the
vehicle insured is in the enacting state. Given the ease of
interstate operation of a motor vehicle, no insurer cun
reasonably argue it did not contemplate out-of-state use
of the motor vehicle. Accordingly, the operation of the
insured vehicle in the enacting state should be a suf-
ficient contact to allow the state to impose its law on
the out-of-state insurer." The act makes doubly sure with
respect to insurers authorized or doing business in the
enacting state by prohibiting them from excluding the
compulsory coverages in any contract of auto bodily in-
jury liability insurance, wherever written.

Since the state cannot create liability against the
United States, the act merely authorizes the United
States to provide basic reparation benefits. If it does
so, it has the benefit of abolition of tort liability, other-
wise not.

Under the act basic reparation benefits arc payable
to any person suffering loss from injury when the acci-
dent causing injury occurs in the enacting state, whether
the person is a resident or not. Benefits are also payable
to any basic reparation insured and the driver or other
occupant of an insured vehicle in accidents occurring
outside the enacting state. Tort liability is abolished
only for accidents occurring in the enacting state.
Whether a- forum in another slate will follow the law
of the enacting state in an action between residents of
the forum state is a mutter of some doubt, but there is,
of course, no way the enacting state can conclusively
control the choice of law rules of another state’s courts.
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Compulsory Insurance Is Required

Under the uniform act every owner of a motor ve-
hicle registered or operated in the state must provide
insurance (or self-insurance) for basic reparation bene-
fits and for residual tort liability with limits of $25,000
per person for injury and S10.000 for property damage.
(Self-insurance is subject to approval of the insurance
commissioner.) The act has an optional provision re-
quiring proof of insurance for registration of a motor
vehicle.

The act limits the right of an insurer to terminate
the contract and stabilizes the insurance relationship for
annual periods. An enacting state also may require
surrender of the registration certificate ar.d license plates
upon termination of insurance. An owner may not per-
mit a vehicle to be operated after security has been
terminated. An insurer must notify the registrar of mo-
tor vehicles of termination of insurance unless the regis-
trar waives or modifies the requirement by rule.

The act grants the insurance commissioner of the
enacting state authority to regulate policy terms and
forms used to provide the liability and reparation cov-
erages. He may limit by rule the variety of coverages
available in order to give insurance purchasers reason-
able opportunity to make price comparisons.

U.M.V.ARA.

Both the assigned risk and assigned claims plans are
subject to regulatory control of the insurance commis-
sioner. He is also directed to create a plan for realloca-
tion of losses so that their financial burden will be rea-
sonably consistent with the propensities of different
vehicles to affect the probability and severity of injur)
or physical damage to vehicles. This function is neces-
sary to prevent a substantial decrease in the insurance
burden of commercial vehicles at the expense of private
passenger vehicles under a first-party insurance system.

UMV.ARA Is Best Vehicle for Reform

The Uniform Motor Vehicle Accident Reparations
Act presents the best legislative vehicle to effect reform
of the tort system at the state 'jvel. Unlike many recent
legislative proposals, it is not directed just at defining
first-party benefits and restrictions on tort liability. It
deals with the many complicated issues that arise in a
changeover from a third-party adversary system to a
first-party insurance system. Its fate in state legislatures
undoubtedly will decide whether the reform of the sys-
tem will be accomplished by the states or the federal
government. Inaction at the state level or widely varying
reform legislation can only strengthen the case for
congressional reform.
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Vehicle Reparations Act of the National Conference of Commissioners on
Uniform State Laws. The three actuaries responsible for the costing were
Paul W. Simoneau, representingthe American Insurance Association (AIlA),
Clyde H. Graves, the American Mutual Insurance Alliance (AMIA), and
Charles C. Hewitt, Jr., Allstate and the National Association of Inde—
pendent Insurers (NATI1). Preliminary estimates were presented in April,
1972; these "final"™ estimates were prepared in July, 1972,
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the following coverages:
$25,000/%$50,000 Bodily injury liability insurance

$10,000/020,000 Uninsured motorists coverage

$ 1,000 Medical payments 1insurance

$10,000 Property damage liability insurance
$100 Deductible Collision insurance

Comprehensive insurance

Countrywide Estimates

In preparing their final estimates the AIA assumed that the insured
would purchase insurance that would cover the entire damage to his own
car if this damage was caused by someone else"s negligence. Such an
assumption erases expected premium savings under the property coverages
which account for about 60 percent of the total premium cost of the
package under the present system. The AMIA, on the other hand, assumed
that property coverage premiums would be reduced 8.A percent because
the elimination of tort liability for damage to automobiles would subject
all collision losses to a $100 deductible. The NAIl prepared estimates
using both assumptions on property coverage savings.

In order to place all three estimates on the same base, a second
AIA estimate was recalculated assuming an 8.A percent saving on property
coverages. A second AMIA estimate was recalculated assuming no property
coverage savings. The resulting estimated premiums savings on the
commonly purchased package, under both property coverage savings assump—
tions, are as follows:

NATI

Guest Statute No Guest

Base AlLA AMU States StatuteStates

8.A% property ifi ' 7Z -12% -87.
coverage savings

No property 11 2 -17 -13

coverage savings



-3-
Thec AlA predicts the Greatest premium savings, the NAIIl the least.
The AIA and the AMIA predict premiums will decrease, though by different

amounts. The NAIl predicts a premium increase.

State Estimates

All three trade associations agree that the premium savings will
vary among states. Factors affecting these relative savings are (1)
whether the state has a guest statute, (2) whether the state is an urban
or rural state, which affects the proportion of single-car accidents,

(3) the proportion of tort liability settlements paid for general

damages, (4) whether the state has enacted compulsory-temporary disability
insurance legislation, and (5) the mix of bodily injury and property
coverage premiums.

The AIA and AMIA estimated premium savings only for New York and
Vermont, the states 9dentified by the NAIIl os likely to experience the
greatest and the least premium savings. As was true for the countrywide
estimates, the estimates for these two states arc presented on two

bases- with and without property coverage savings. NATIl estimates arc available

for all states.

New York Vermont

BaSR ALA* AMIA NALI ALA* AMIA NAII
Property

coverage

savings 17% 10% 2% 12% 9% -26%
No property

coverage

savings 12 5 -2 6 4 -31%

*Assume the average AMIA-NAIT property coverage savings which,

although they arc the same for the countrywide estimates, differ
for these two states.



1. COUNTRYWIDE PREMIUM SAVINGS ESTIMATES ON
BODILY INJURY COVERAGES ONLY
[

Because property coverage insurance premiums are about 60 percent
of the total premium paid for the commonly purchased package and because
the three associations have been assumed to agree basically on the
property coverage premium savings, the estimated premium savings on
the bodily injury coverages vary substantially more than the Section |1
estimates. For the person currently purchasing $25,000/$50,000 bodily

injury liability insurance, $10,000/$20,000 uninsured motorists coverage,

and $1,000 medical payments insurance, the three estimates are as follows:
NATI
Guest Statute No Guest
AlLA AMIT A State m Statute State
31% 5% -42% -31%

For the person currently purchasing minimum bodily injury protection
($10,000/$20,000 bodily injury liability insurance and uninsured motorists
coverage) the savings estimates presented below vary a bit more. Two of
the associations predict substantial premium increases for insureds now

purchasing only these minimum coverages.

NATT
Guest Statute No Guest
AlA AMTA State Statute State
4% -28% -85% -71%
1. WHY THE ESTIMATES DIFFER

»
Clearly the three associations differ on the extent of the premiunm
savings. This section explains the major reasons for these differences.

Because the differences 1involve only the bodily injury coverages, the



discussion will be limited to an analysis of the estimates of (1) the
minimum bodily injury protection and (2) the bodily injury coverages 1in

the commonly purchased package.

Basic Differences

The AMIA estimates exceed the AIA estimates primarily for three
reasons:

1. Higher permanent disability and survivorship costs.

2. o5percent moreclaims under UVMARAcompared with
27 percent more assumed by the AIA.

3. Assigned claims costs not specifically recognized by AIA

These factors which 1increase the cost are partially offset by 1lower estimated

residual tort liability costs.
The NAIIl estimates exceed the AIA estimates for tlr following

reasons:

1. Higher survivorship costs.

2. 80 percent more claims under UMVARA in gucst-statutc states.

3. Higher residualtort liability costs.

A. Assigned claimscosts not specifically recognized by AIA.

5. No reduction inloss adjustment expenses relative to losses
incurred.

The NAIl estimates exceed the AMIA estimates primarily for three

reasons:

1. 80percent more claims under UMVARA inguest-statute states
compared with 75 percent more assumed by AMIA in gucst-statute

states and 55 percent in other states or an average 1increase
of 65 percent.

2. Higher residualtort liability costs.
3. Higher assignedclaims costs.
A. No reduction inlos3 adjustment expenses relative to losses

incurred.

Lower income loss estimates partly offset these factors producing

the higher estimate.



Hinimum Protection Estimates
The impact of these differing assumptions can be seen by using a

common format to show how the three associations calculated the savings

on the minimum protection package. Two steps are involved in this
calculation. First, the loss or benefit costs under UMVARA are calculated
as a percent of costs under the present system. Second, these loss costs
are converted into premium savings. In calculating these premiunm

savings the effect of UMVARA upon the expense portion of the premium
dollar must be considered as well as the effect upon the loss portion.

Table 1 shows how the three associations derived different loss cost
estimates. The economic losses and economic loss reductions were all
calculated on the assumption that the AIA 27 percent increase in loss
frequency was correct. The loss frequency adjustment adjusts the AMIA and
NAIl estimates up to that point for higher loss frequency assumptions. The
residual liability section adds charges for this feature of the plan.
Assigned claims costs are recognized by AMTA and NAIl because of accidents
involving uninsured cars, hit-and-run cars, and similar vehicles covered
under UMVARA.

The most important differences 1involve (1) income losses incurred
by persons disabled for a long time, (2) losses to survivors of deceased
automobile accident victims, (3) the loss frequency adjustment- an
extremely important factor, (4) residual liability costs, and (5)
assigned claims costs.

AlIA assumes that 1less costs will remain about the same; AMIA assumes
a 39 percent increase and NAIl an 85 percent increase in guest statute states.

Table 2 converts these loss costs into premium savings assuming that



TABLE 1

LOSS COSTS UNDER UMVARA AS PERCENT. OF COST
UNDER PRESENT SYSTEM FOR PERSON CURRENTLY
PURCHASING ]0/20 BODILY INJURY LIABILITY

INSURANCE AND 10/20 UNINSURED
MOTORZTS COVERAGE

NATI
Guest Statute
Econonic Losses ATA AMITA States _
Medical expenses 37.9% 40.7% 41.7 (net)
Inconc losses 32.2 37.2 22.3 (net)
Net survivors losses - 11.5 24.3 21.9
Other expenses 5.7 5.3 9.0 (net)
Total 87.3 107.5
Econonic Loss Reductions
Medical collateral sources - 1.5 - 2.8
15% income tax deduction - 4.0 - 4.0
Weekly income limit - 1.3 - 1.7
Income collateral sources - 0.2 - 0.9
Subrogation recoveries - 1.7
.
Total - 8.7 - 9.0
Net Economic Loss Benefit 78.6 98.2 94 .8
Loss Frequency Adjustment™ 78.6 127.5 134.6
Residual Liability
In-state general damages and excess
wage losses * 14.5 6.0 33.1
Out-of-state 7.4 3.5
Uninr.urod motorists 2 2
Afisicued Claims 5.3 11.1
Total Lena Costs 100.5 138.8 184.5

*Ne.t econonic 1loss benefit for AMTA multiplied by 1.30 to reflect AMTA 1loss

frequency csiinmc ;<0 per cent greater than AIA o:.*Jv.ito; multiplication factot

for NAN Jn 1.45.



CONVERSION OF LOSS COSTS

INTO PREMIUM SAVINGS

Proportion of Present Premiums

Present
System ATA
Pure loss rates .550 .550 x 1.005 = .553
Loj" adjus .ent
expense rates .105 553 x  .130 = .072
General adminis—
tration expense
rates .065 .065
.720 .690
AlA:
1- -690 =1- .958 =4.2%
720
AMIA:
) 1- 1282 =-28.2%
t720

NATI:

UMVARA

.550 X

763 X

AMITA

1.388

125

Under

.763

.095

.065
923

NAII
.550 x 1.845

1.015

1.015 x .130 = .132

.065

1-212

1. Based on above analysis which assumes that loss adjustment expenses will not increase as much as

1-1-212 - 1 - 1.683 - -68.3%

72

2. Based on the assumption that expenses will increase the same percentage as losses, the actual

NAIl assumption.



under the present system 55 percent of the premiums is used to pay losses,
loss adjustment expenses are 19 percent of losses or 10.5 percent of the
premium, 6.5 percent is used to meet administrative expenses, and the
remaining 28 percent used for acquisition costs, taxes, and profits.
AlA assumed that loss adjustment expenses under UMARAwill drop to
13 percent of the dollar losses. AMA assumed loss adjustment expenses
under UWARA cqual to 12.5 percent of losses. Both AIA and AMA assumed
for costing purposes that general administration expenses would remain
6.5 percent of present premiums. Acquisition costs, taxes, and profits
were set at 28 percent of the UWWARA premium.

NAII loss costs are converted into premium savings on two bases.
Using AIA expense assumptions, premiums would be expected to increase
68 percent. NAII actually predicts an 85 percent increase because no

loss adjustment expense savings are assumed.

Commonly Purchased Coverages

Because the UWARA premiums will be the same for the person currently
buying the minimum protection and the person currently buying the
commonly purchased package, the savings will be greater for the person
currently buying more complete protection. The UWARA premium for the
bodily injury coverages were calculated by applying the premium savings
computed for the minimum protection to the present premium for that
protection. The savings on the commonly purchased coverage were derived
by comparing this UWARA premium w th the present system premium for
this package. No new factors affect the variation in the association

estimates.



V. EFFECT OF VARIATIONS IN UMVARA
PROVISIONS UPON PREMIUM SAVINGS

Variations in UMVARA provisions.can increase or reduce estimated
premium savings substantially. The effect on premiums is one factor to
consider before amending the present versionof UMVARA.

Table 3 shows how NAIIl and AMIA predicttheir premium savings
estimates for the commonly purchased packageof bodily 1injury and
property coverages would be* affected by various changes inUMVARA
provisions. NAll estimates cover all possibilities; AMIA provided
a complete set of estimates for the minimum bodily injury protection

but only a few estimates for the commonly purchased package.

0Of particular interest are the effects of eliminating tort liability;

uf imposing small wuollat iiiaximuois, and of dollar deductibles.

Because the two associations differ significantly in their estimates
of the cost of UMVARA, it is instructive to consider also how much their

estimate for each of the variations differs from their UMVARA estimate.

These differences are presented in parentheses to the right of the savings

estimates.



TABLE 3

SAVINCS ESTIMATES FOR COMMONLY

-11-

PURCHASED PACKAGE UNDER

VARIOUS VERSIONS OF UMVARA
NATl Guest
Statute State AMTA

-12% 7%
UMVARA
No change in existing tort liability system re

17 (-5) 2 K
property damage
Elimination of tort liability for excess income
loss -11 (1) 7 C0)
Elimination of tort liability for non-economic
detriment -3 (9 8 (1)
Elimination of tort liability for both excess
income loss and non-economic detriment -1 (u) 9 ( 2)
Dollar maximum on each type of loss (medical
expenses, work loss, survivors loss, etc.) of
$250,000. Assume no tort liability on excess
medical expense loss, tort liability as
prescribed in Act on other losses -12 C0) 7 (C 0)
Dollar maximum on each type of loss (medical
expenses, work loss, survivors loss, etc.) of
$100,000. Assume no tort liability on excess
medical expense loss, tort liability as
prescribed in Act on other losses -10(C 2) 7 ( 0)
Dollar maximum on each type of loss (medical,
expenses, work loss, survivors loss, etc.) of
$50,000. Assume no tort liabilitv on excess
medical expense loss, tort liability as
prescribed in Act on other 1losses “5 (7) 8 ( 1)
Dollar maximum on each type of loss (medical
expenses, work loss, survivors loss, etc..)
of $10,000. Assume tor* liabilitv as
prescribed in Act. for oxeeas medieil expense
loss as well as for other types oi losses 3 (15) 11*( 4)
Dollar maximum on each type of loss (medical
expenses, work loss, survivors loss, etc.) of
$5,000. Assume tort liability an prescribed
in Act for excess mod leal expense r"osr.
as well as tor other types oi losses 6(18) 12*( 5)



NATI

Dollar maximum on combined loss of $250,000. Assume
no tort liability en excess medical expense loss,
tort liability as prescribed inAct on other losses -8% (A)
Dollar maximum on combined lossof $100,000. Assume
no tort liability on excess medical expense loss,
tort liability as prescribed inAct on other losses -6% (6)
Dollar maximum on <combined lossof $50,000. Assume
no tort liability on excess medical expense loss,
tort liabilityas prescribed in Act onotherlosses -2 (10)

|
Dollar maximum on combined lossof $10,000. Assume
tort liability as prescribed inAct for excess
medical expense loss as well as for other types of
loss 6 (18)
Dollar maximum on combined lossof $5,000. Assume
tort liability as prescribed inAct for excess
medical expense loss as well as for other types of
loss 8 (20
Time limitation on work loss, survivors Jloss, etc.
(but not on medical expense loss) of 10 years. Assume
tort liabilityas prescribed in Act for excess losses -6 (6)
Time limitation on work loss, survivors loss, etc.
(but not on medical expense loss) of 5 years. Assume
tort liability as prescribed in Act for excesslosses -3 9)
Time limitation on work 1loss, survivors loss, etc.
(but not on medical expense 1loss) of 3 years. Assume
tort liability as prescribed in Act for excesslosses -1 (11)
Time limitation on work 1loss, survivors 1loss, etc.
(but not on medical expense loss) of 1 year. Assume
tort liability as prescribed in Act for excesslosses 2 (10)
$100 deductible on economic loss -6 (6)
$300 dccuctiblc on economic loss -2 00)
$500 deductible on economic loss 0 02)
One week waiting period on income 1loss -11 (1)
Two weeks waiting period on income loss -10 (2)
"AMIA assumed wilh respect to these dollar maximums and time

liability was not

limited to threshhold requirements in Act.

limitation

-12

AMTA

7 ()

8 (1)

9 (2)
12* (5)
1A™* )
9*  (2)
10%* 3)
10* (3)
12%* (A)
10 (3)
14 (7)
16 9)
8 0)
9 2)

that tort



V. SOME SPECIAL ASSUMPTIONS

made by the three associations 1in costing

Some special assumptions

LIMVARA should be noted.

1. No provision was made for potential annual increases 1in earnings

lost by long-term disabled or deceased persons. On the other

social insurance benefits.

hand, no allowance was made for increases 1in

2. Rehabilitation service costs were expected to be offset by decreases

in other costs.

3. No allowance was made for the fact that the savings might be less

for an insurer with selective underwriting standards.

A. No allowance was made for savings resulting from the allocation

of burdens among insurers of vehicles of different weight, etc.



National Conference of Commissioners on Uniform State Laws

1155 East 60th Street, Chicago, Hlinois 60637— (312) 493-0533

Article 1
AUTO INSURANCE SYSTEM HAS FEW SUPPORTERS
By JOHN M. McCABE
Legislative Director
N ational Conference of Commissioners
on Uniform State Laws
Experts describe the present U.S. auto insurance system as "inequitable...
unresponsive...wanton...inefficient...overly costly...slow."
These experts tell us auto insurers must pour six dollars into the

motor vehicle accident reparations system in order to provide one dollar to
pay the medical expenses and lost wages of crash victims. These figures
do not include payments for insurance to cover damages to cars and trucks.
The present system has been condemned by Congress, the U.S. Department
of Transportation, the State of New York Insurance Department, associations
of insurance firms, consumer groups and most individuals who have suffered
serious injuries in a smashup.
Congress found "the existing system of compensation is inequitable,
inadequate and insufficient and is unresponsive to existing social, economic,

and technological conditions."

DOT — in a study which began under Secretary Alan S. Boyd and was
completed in 1971 under Secretary John A. Volpe — concluded that "the existing
system ill serves the accident victim, the insuring public and society. It
is inefficient, overly costly, incomplete and slow. It allocates benefits

poorly, discourages rehabilitation and overburdens the courts and legal system."

The New York study completed in 1970 found "the profligacy of the oper-
ating costs of the fault insurance system, and its wantonness in mismatching
limited resources with serious human needs, would be enough to bring down the

whole system someday, even if there were nothing else wrong with it."

- more -
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The only support which the present system musters comes from those who
acquire 83 cents of each premium dollar as it filters through the system
to shrink to 14*3 cents before it reaches the needy pocket of an accident
victim .
O fficial reports tell us an auto accident bodily injury insurance
premium dollar is divied up this way:
* 33 cents goes to salesmen, administrators, taxes and profits.
* 23 cents is eaten up in claims administration. This figure includes
legal costs.
* 8 cents amounts to additional payments for accident victims who
already have been reimbursed from another source.
* 21%a cents goes for "general damages" which have no economic value.
Such "damages" usually are referred to as payments for "pain and suffering.
* That leaves only 14*3 cents to help victims pay their medical bills, feed
and house their families while net able to work, and cover out-of-pocket

expenses such as lawn-moving or baby-sitting.

How do these costs compare with those of other systems which provide for
the payment of accident injuries’ Consumers Union contrasts the 56 cent per
dollar administrative cost of auto accident insurance with the 3 cents per dollar
for social security; 7 cents for Blue Cross; and 17 cents for other health and
accident plans.

But these statistics do not even h;.nt at the plight of the seriously
injured auto crash wvictim. Such a victim learns that the present system overpays
a small claim—which may have no merit—while shortchanging the seriously injured
crash victim.

Figures can help reveal this basic flaw in the present system. DOT found

chat in 1967 those justaining economic Losses of up to $2,500 in motor vehicle

- more -



3 - UMVARA - 1

accidents—not including property damage—suffered 55 per cent of the total
dollar loss, but received 69 per cent of the"benefits" paid out by auto
insurance companies. Those with losses of more than $2,500 suffered 45 per
cent of the total loss but received only 31 per cent of the "benefits."

DOT also found those who sustained less than $500 in economic loss
recovered about 4% times their loss. Th<-se with between $500 and $999 in
losses recovered 2.6 times their average loss. But the seriously injured
who sustained economic losses of more than $25,000 managed to recover only
30 per cent of their outlay.

These figures demonstrate that those who suffer most, recover least
under our present auto accident reparations system.

The next article in this series will explore why such bizarre results

are produced by the chaotic "fault" system of motor vehicle accident reparations.



National Conference of Commissioners on Uniform State Laws

1155 East 60th Street, Chicago, Illinois 60637— (312) 493-0533

Article 2

AUTO INSURANCE WAS CREATED TO HIRE LAWYERS
By John M. McCABE
Legislative Director

N ational Conference of Commissioners
on Uniform State Laws

Auto liability insurance was created to hire lawyers to defend law suits
against owners of horseless carriages.

"No consideration of the adequacy, the timeliness or the assurance of
compensation for the injured person played any part in the matter,” the
Department of Transportation found in a study completed in 1971.

DOT passed no judgment on the original "need" for such a system which was
set up to defend alleged wrongdoers. Perhaps liability insurance prevented
those shouting "get a horse"” from postponing the ascendancy of the auto in the
U.S. If there was a need for a minority of pioneers to band together to
defend their autos against die-hard horsemen that time has past.

The concept of "fault" now used in auto liability insurance developed in

the 19th Century which also brought forth the concept of "survival of the

fittest." Earlier law had placed the burden for righting wrongs caused by
"inherently dangerous instruments” on the owners of such equipment. Early
industrialists felt this could shackle development of their "inherently danger-
ous instruments,”" such as railroad trains. They sought and created new law

which placed the blame for an accident on an individual found to be "at fault"
instead of the system which produced the accident-prone environment.

The concept of individual fault has been banished from factories and
"no fault" systems of workmen's compensation now are the rule. But the case-by
case settlement of claims on the basis of fault in an adversary system still

flourishes in the $15 billion a year auto insurance business.
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The auto insurance system now is based on lawyers for the accident
victims fighting with lawyers for the insurance companies for compensation
for economic and other alleged losses, usually called "general damages" or
"pain and suffering." The expense of the system eats up mo: 2 than half of each
premium dollar, and the compensation is allocated in what a law school dean
has described as a "cumbersome, time-consuming, expensive, and almost
ridiculously inaccurate" way.

DOT, the State of New York Insurance Department and unofficial studies
have found that even when a "wrongdoer"” can be established, too often the
innocent person is again punished by the system. As an example:

Mr. Jones on a clear day and dry pavement waits for a traffic light to

turn green and then drives into the intersection. Mr. Smith does not notice
his signal turn red and his car hits the Jones car broadside. Mr. Smith is
jolted but apparently unhurt. Mr. Jones is thrown from his car, his body s

crushed, and he faceB a lifetime in a wheelchair.

The police and courts find Mr. Smith clearly was "at fault" in the accident.
In theory, this meant Mr. Smith, or his insurance company, would pay for all
of the medical expenses, lost wages and out-of-pocket expenses of Mr. Jones plus
thousands of dollars for the obvious "pain and suffering" of Mr. Jones. In
practice, Mr. Smith may be an example of the one in five motorists which DOT
found had no auto insurance despite widespread "compulsory insurance"” laws.
Unless Mr. Smith is rich, no lawyer would take the case and Mr, Jones would
absorb his losses.

In moat cases, Mr. smith would have insurance. But DOT found most drivers
insure for liability only up to $10,000 per injured person and $20,000 per

accident. This would mean maximum compensation for Mr. Jones of $10,000 to go

- more -
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toward payment of expenses which could amount to more than a million dollars.
The innocent Jones and his family could become paupers under the present
system.

Even if Mr. Smith had extremely high limits on his liability coverage —
such as $250,000 and $500,000 — Mr. Jones probably still would face years of
litigation and haggling followed by a settlement amounting to a fraction of his
medical expenses and wage loss. Of that settlement, about a third would go to
his lawyer.

DOT found insurance companies consistently settle small, questionable
claims quickly because it is the "economical”™ way to handle such nuisances. In
our example, this practice might even allow Mr. Smith, the driver "at fault',' to
recover general damages from the insurance company of Mr. Jones. However,

insurance company lawyers battle to decrease large claims — even if justified

in order to increase profits or maintain low" rates.

"The delays and bargaining postures which the fault insurance system
encourages favor the strong over the weak,”" the State of New York Insurance
Department found. "A personal injury case often pits an injured individual
against a multi-million dollar insurance company. Too often, especially where
injuries are serious, the insurer can simply wait out the injured victim to
obtain a more favorable settlement.”

The courts, legislatures and many insurance companies have tried to right
the obvious wrongs of a system which depends on the "other guy's" insurance

company for payment of a claim. The definition of fault has been stretched to

the point where many one-car accidents result in liability payments. Assigned

claims plans, compulsory insurance and uninsured motorist funds have been developed.

In addition, auto insurers now offer some coverages which compensate

- more -
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their clients directly on a first-party, no-fault basis. These include collision
and medical coverages which are paid even if a driver is "at fault."

Such measures are designed to shore up the rickety insurance system.
But until a claimant deals in nearly every case with his own insurance company
on a "no fault" basis, no real progress can be made.

A popular television show dramatized the faults of the present "fault"
insurance system. The episode was based on an accident involving an old pickup
truck driven by a black man. The truck was "rearended" at a stoplight by a

Cadillac driven by a white man.

The white man fled and throughout the episode the black man was assured

that he was "sitting on a gold mine." The catch in the final scene was the
revelation that the white man was driving a stolen car. There was no gold to
mine.

Americans involved in auto accidents usually find they are sitting on booby
traps, instead of EIl Dorados.
The New York auto insurance study found "the highly abstract standard of

liability called 'fault' and the indeterminate measure of damages called 'general

damages' or 'pain and suffering' offer rich rewards to the claimant who will lie,
the attorney who will inflame, the adjuster who will chisel and the insurance
company which will stall or intimidate."

To deal with this problem, official studies have called for enactment of
laws creating "no fault" auto insurance plans. Such a plan, which was developed

by a team of experts in law and insurance, will be explored in the next article.



