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THE SUPREME COURT OF THE STATE OF ALASKA

ROY ANTHONY SCOTT,
a/k/a ROY ANTHONY STROPKAI

Petitioner
] File No. 1968
STATE OF ALASKA OPINION
Respondent [No. 1004 - March 1, 1974]

Petition for Review from the Superior Court of
the State of Alaska, Third Judicial District,
Anchorage.

Ralph E. Moody, Judge.

Appearances; Herbert D. Soil_ Public Defender, and
Larry A. Jordan, Assistant Public Defender,
Ancliorage, for Petitioner. John E, Havelock,
Attorney General, Juneau, Seaborn J. Buckalew,
Jr., District Attorney, and Louis Agi, Assistant
District Attorney, Anchorage, for Résponderd-

Before: Rabinowitz, Chief Justice, Connor, Ex
Boochever, and Fitzgerald, Justices.

FITZGERALD, lustice.

This petition for review raises the question of the con-
stitutionality of a superior court pretrial order authorizing
broad prosecutorial discovery.

The petitioner Scott was arraiglned in superior court
on an indictment charging him with rape.  The court in conformity
to Rule 16(f) of the Alaska Rules of Criminal Procedure scheduled
a pretrial omnibus hearing. A few days before the hearing, the
respondent State of Alaska filed a motion for a sweeping discovery
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order. Petitioner filed opposition to the motion, but his
objections were overruled. The superior court granted respondent's
motion and ordered petitioner to disclose:

él) the names and addresses of all prosReche

efense witnesses, other than defendant himself.

(2) the production or inspection and copying of

any written or recorded statements in defendant's

possession o1 prospective defense or government

witnesses, other than defendant himself.

(3) advance notice of an alibi defense, together

with information indicating the place or places

defendant claims to have been and the names of

witnesses upon whom he intends to rely.
Petitioner promptly sought interlocutory appellate review
of the discovery order by way of a petition for review.

We granted the petition for review in this case
because we concluded that postponement of appellate review
until a final judgment may "result in injustice hecause of
impairment of a legal right" and because "the order .
sought to be reviewed is of such substance and importance as to
justify deviation from the normal appellate procedure by way of
appeal and to require the immediate attention of this court."

In his petition for review, Gcott claims error on
the part of the trial court in several respects. He suggests
that the court, in ordering the pretrial production of certain
information not expressly provided for in Rule 16'c) of the Alaska
Rules of Criminal Procedure, promulgated a new rule of criminal
procedure. This is, he argues, constitutionally impermissible

since article IV, secuion 15 of the Alaska constitution placed

2. Alaska App. R. 23(e), 24(a).
9.



the rule-making authority in this court. Petitioner also claims
that the discovery order infringes upon his privilege against
compulsory self-incrimination under article I, section 9 of the
Alaska constitution and the fifth and fourteenth amendments
of the United States Constitution. Furthermore, he argues that
the discovery order violates his right to effective confrontation
and cross-examination secured by article |, section 11 of the
Alaska constitution and the sixth and fourteenth amendments
to the United States Constitution. Petitioner also advances one
claim of procedural error. He argues that the superior court
abused its discretion in making a discovery order which goes
beyond the express provisions of Criminal Rule 16(c).

We find no merit in Scott's claim that the superior
court, in ordering the production of certain information
not expressly mentioned in Criminal Rule 16(c), effectively
promulgated a new rule of criminal procedure and thereby usurped
this court's constitutional rule-making authority. The record
does not establish that the superior court intended to
promulgate new rules to govern pretrial procedure in criminal

3. Alaska R. Crim. P. 16(c) provides:
(1) Non-Testimonial Identification Procedures.
A judicial officer may upon motion, for good cause
shown, require .the acCused to do or submit to any
or all of 'the following:
(1) Appear in _a line-up; L _

(11 Speak for identification by witnesses
to an offense; _ _

(iii) Be fingerprinted; _ _

(iv) = Pose for photographs not involving
reenactment of a scene

0
(v) Try on articles of clothing;

. (continued)



proceedings. Moreover, petitioner's reliance upon Lee v. State
is misplaced. While in Lee we did observe that the "superior
court has no responsibility or authority to promulgate rules of

3 (continued)

(vi) Permit the taking of specimens of material
under his fingernails;
(vii) = Permit the taking of samples of his
blood, hair ‘and other materials”of his body which
involve no_unreasonable intrusion thereof:
(viit) Provide specimens of his handwriting;
(ix) Submit to a reasonable physical or
medical inspection of his body.

(2) Reports or Statements of Experts. The trial
court may require that the prosecuting attorney be
informed of and permitted to inspect and to copy

or photograph any reports or statements of experts
made in Connection with the particular case, including
results of Physwal or mental examinations and of
scientific tests, experiments or comparisons which
are intended by the defendant to be used at trial.
Information obta|ned % the state under the provisions
of this section shall be used for cross-
examination or rebuttal of defense testimony.

53) Notice of Intent to Raise Insanity Defense.
ollowing substantial compliance by the state with
section (b) of this rule a defendant who intends to
offer evidence of a defense of ipsanity shall inform
the state of such intention at the timé of Blea
or at such other time as may be designated by the
trial court. The court may order the defendant to
submit to psychiatric examination by a psychiatrist
or psychologist selected by the court, and the report
shall "be made available to both parties. Notjce

of intent to raise a defense of insanity shall not be
commented on by the prosecution at trial.

4. 374 P.2d 868 (Alaska 1962).



practice and procedure,” 5the statement was not made in the
context of a pretrial order by the superior court. In Lee the
appellants contended that the trial court was in error for having
failed to promulgate rules of procedure by which appeals could
be taken from the magistrate's court. In the case before us now,
the trial court was ruling upon a motion for discovery brought
under existing rules of criminal procedure. Since the underlying
facts of the Lee case are essentially different, its rationale

Is not applicable to the case at bar.

We also disagree with petitioner's contention that
since the order in question exceeds the scope of materials
discoverable under Criminal Rule 16(c), it constitutes an abuse
of trial court discretion. Criminal Rule 16(c) permits the
trial court, upon proper motion by the prosecution, to order the
accused to submit to certain non-testimonial identification
procedures, to allow discovery of experts' reports or statements
and to require notice if the accused intends to raise insanity
as a defense. The discovery order before us, however, goes
beyond the material enumerated in the rule and orders the
petitioner to produce the names and addresses of defense witnesses,
written statements taken from defense and government witnesses,
advance notice of an alibi defense, together with names of
prospective alibi witnesses and information concerning the
locations to be relied upon for alibi purposes.

5. 1d. at 869.



In our opinion, broad latitude must be accorded a
trial court in the conduct and management of pretrial procedures.
This interpretation is in keeping with the spirit and purpose
of discovery rules generally, and comports with the expressed
term of Criminal Rule 16(a).

(@) .Scope of Drscoverty In order to provide
adequate mformatron for informed pleas, expedite
trial, minimize surprise, afford opportunrthf
for effective cross-examination, and meet t
requirements of due process, discovery prior
to trial should be as full and free as possible
consistent with protection of persons, effective
law enforcement, and the adversary system.

(emphasis added)

Reading sections (a) and (c) of Rule 16 together, we conclude
that a ruling compelling the production of items not expressly
mentioned in section (c) of the rule is within the "broad
discretion of the trial court." We find no abuse of discretion
merely because information not specifically included in the rule
Is ordered to be disclosed.

The most serious constitutional claim advanced by
pt titioner is that the broad prosecutorial discovery order
contravenes his privilege against self-incrimination under

the fifth and fourteenth amendments to the United States

6. Recentlly the tension exrstrn? between prosecutorial
very and the constrtutrona P

disc rivilege against self-incrimin-
ation has received consrdera e attention from legal commentators.
See / e.g., Everett, |scoverr§ In Crrmrnal Cases — In Search o

a Standard, 1964 Duke . 2-94, 503-05; Moran, Federal”
Crrmrnal Rules C anges |d IIusron for the Indigent
Defendant?, 51 A . (1965), Nakell, Criminal Discovery for

the Defense and the Prosecutron —the Devel orlrrn Constrtutronal”"
Considerations, 50 N.C.L.Rev. 437, 479-516 Rezneck, Justice

- (continued)



7 8
Constitution and article |, section 9 of the Alaska constitution.

In other words, we must determine whether petitioner has a
constitutional right to refuse to disclose some or all of the
evidentiary material required to be disclosed by the discovery
order.

We begin our analysis by examining the historical
development of criminal discovery in the context of the privilege
against self-incrimination under the fifth amendment to the
United States Constitution. The common law recognized no right

61 (continued)

d Discovery in Criminal Cases, 4 Rutgers-Camden L.J. 85
5p03|um iscovery in Federal Criminal Cases, 33 F.R D.
1965) ¢ T ragnor Ground Lost and Found in Criminal D|scovery,
Rev ; Wilder, Prosecution Discovery and
nst SeI Incrimination, 6 Am. Crim.~[.Q. 3 (1967);
State Criminal Discovery and the New [Ilinois
L. Forum 557 (19713 Annot 45 A.L.R.3d
ot., 96 A.L.R.2d 1224 (1 642 Comment Developments
ery, 74 Harv. L.Rev. 940 (1961): Note, The  —
rivilege: Barrier to Criminal Discovery?,
; No Pr secutorial Dlscovery Under
994 (197
1 76
iC L

2) 0 35 C
63F2 1—Iarv LRev 838 (1963)
ev. 987 (1963); 15 Stan.
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7. The fj.fth amendment to the United States Constitution
provides in part:

No person . . . shall be compelled in any
crim _nal case to be a witness against himself,
nor be deprived of life Ilberty or property,
without due process of law . .

The fifth amendment has been made applicable to the
states through the fourteenth amendment to the United States
Constitution. Malloy v. Hogan, 378 U.S. 1, 12 L.Ed.2d 653 (1964).

8. Art. |, 59 of the Alaska constitution provides:

No person shall be compelled in any criminal
proceeding to be a witness against himself.



of discovery in a criminal case hy either the prosecution or
the defendant. Nor was s%ch a right said to exist under traditional
concepts of due process. In recent years, however, several
exceptions have emerged. The prosecution has an affirmative
duty to disclose to an accused any information within its control
which tends to negate defendant's guilt. It has now become weli-settled
in many jurisdictions that trial courts have broad discretionary
power to order the prosecution to disclose to the defendant
any relevant information in the possession or control of the
prosecution.11

Prosecutorial discovery was strongly condemned in
early American jurisprudence. The United States Supreme Court
in 1886 announced strong opposition to compulsory sellfz-incrimination
through discovery orders. In Boyd v. United States,  Mr.

|

.1
N.C. 196
10.  Brady v. Maryland, 373 U.S. 83, 10 L,

ates ex* re’l, Butler v, I\/Iarone;, 319 F.2d 6
ople v. Hoffman, 203 N.E.2d 873 (111. 1965

11. State v. Coon, 2 Alaska L.J

e €X I. Polley V. Superior Cou
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Justice Bradley, speaking for the court, stated:

Now it is elementary knowledge that one
cardinal rule of the court of chancery is never
to decree a discovery which ml?ht tend to con-
vict the party of a crime, or to forfeit his
property.  And any compulsory discovery by
extorting the Rarty's_ oath, or compelling” the
E)roducu_on of nis private books and_Pap_ers,

0 convict_him of crime or to forfeit his
property, is contrary to the principles of a
free _government. It’is abhorrent to the
instincts of an En?hshman; It 1s abhorrent
to the instincts of an American. It may suit
the purposes of despotic power; but it cannot
ahide the pure atmosphere of political liberty
and personal freedom. 13

Similar views have since heen expressed by Professor Wigmare:

It follows that the production of
documents or chattels bY a person (whether
ordinary witness or party witness) in response
to a subpoena, or to a motion to order Pr_o-
duction, or to other form of process re Pu_ng

on his moral responsibility for truthtelling,

may be refused under the protection of the °
Prmle\ge gaPalnst self-incrimination]. This 14
s universally conceded, (emphasis in“original)

As recently as 1967, a federal district court observed that the
fifth amendment privilege against self-incrimination operated
to bar prosecutorial discovelgy of evidence to be used in the
government's case-in-chief,

13. Id. at 631-32, 29 L.Ed. at 751 (footnote omitted).

14.. 8 [. Wigmore, Evidence §2264 (McNaughton rev. 1961
(footnote omﬂted%. J ; ( g )

15. In United States v. Fratello, 44 F.R.D. 444
S.D.N.Y. 1967),the trial court declined to condition defense
iscovery upon the defendant's provision to the prosecution of
documentar){ evidence under the former's control.  The court con-

cluded that "the right of a defendant in a criminal case to remain
silent in face of accusations against him, even at the discovery
stage, seems clear.



The constitutional questions arising out of prosecutorial
discovery are reflected in Rule 16(c) of the Federal Rules of
Criminal Procedure. That rule by its terms does not directly
compel the defendant to provide prosecutorial discovery. Rather,
it permits the court -to condition discovery when sought by the
defense by requiring the dei%nse to make a reciprocal ex-
change with the government. Any possible conflict with
fifth amendment rights is thought to be avoided on theories of
implied consent or waiver by the defendant. Thus the
Federal Rules of Criminal Procedure have preserved
without resolving the constitutional questions raised by

16. Fed. R. Crim. P. 16(c) provides:

(©) Discovery by the Government. IT the court
grants relief sought by the defendant under subdivision
(a)(2) or subdivision () of this rule, it may,
upon motion of the government, condition its order by
requiring that the defendant permit the government to
inspect and copy or photograph scientific or medical
reports, books, papers, documents, tangible objects,
or copies or portions thereof, which the defendant in—
tends to produce at the trial and which are within his
possession, custody or control, upon a showing of
materiality to the preparation of the government®"s >"ase
and that the request is reasonable. Except as to
scientific or medical reports, this subdivision
does not authorize the discovery or inspection of
reports, memoranda, or other internal defense
documents made by the defendant, or his attorneys
or agents 1in connection with the investigation or
defense of the case,, or of statements made by the
defendant, or by government or defense witnesses,
or by prospective government or defense witnesses,
to the defendant, his agents or attorneys.



17
prosecutorial discovery.

Possibly one of the greatest influences in the de-
velopment of new concepts of criminal discovery generally and
prosecutorial discovery in particular has been Justice Roger |
Traynor,formerly Chief Justice of the Supreme Court of California.
Writing for that court in 1962, Justice Traynor upheld broad
prosecu1t8orial discovery in Jones v. Superior Court of Nevada
County.  The defendant in the case had been charged with rape.
He asserted an affirmative defense of impotency. The Supreme
Court of California upheld the prosecution's right to discover
the names of witnesses upon whom the defendant intended to rely
in advancing his affirmative defense as well as any relevant
medical reports and x-rays. Justice Traynor reasoned that
prosecutorial discovery of information relating to issues
raised by the affirmative defense

17. The Advisory Committee on Rules suggested:

"Mutual disclosure so far as consistent with the
pr|V| ege against self-incrimination would seem as
gprognate as in civil cases." Fed. R. Crim. P. 16,
1 C.A. Rule 16, at 19 (1969).

18, 372 P.2d 919 (Cal. 1962).

_ 19. For critical constitutional commentary upon the
Idmg reached |n Jones, supra n. 19, see Smith and_ McCollom,
ter |scover Cr|m|nal Cases: Fifth Amendment Privileges
dr 54 256 (T9638) ; W|Ider, Prosecution Discovery
v Ie e Agamst Self-Incrimination, 6 Am, Crim. L.Q.
?3 Cofum. L. Rev. 361 (1963); Note, 15 Stan. L.
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does. not violate the privilege against self-
Incrimination. Nor to this extent does it

violate the attorney-client privilege. It _
mmplﬁlequn%s petitioner to disclose information
that nhe will shortly reveal angway. Such
information is discoverable.

Justice Traynor has discussed the holding in Jones in a lav;
review article and has further explained his reasoning that
prosecutorial discovery merely accelerated the timing of the
defendant's strategic mid-trial decisions.

[Notice~of-a.libi] statutes have been sustained
over the objection that they violate corstitu-
tional privileges against self-incrimination,
for they do not compel the defendant to reveal or
Broduqe anything, but merely regilate the procedure
y which hé preSents his case, "Ue found this
reasoning persyasive. The trial court's order
that the defendant reveal the names of witnesses
he intended to call and produce reports and x-rays
he intended to introduce in evidence snnpl%
required him to _disclose information that he would
shortly reveal in any event. He was thus required
only to decide at a Romt earlier in time than
he would ordinarily nhave to whether to remain
silent or to disclose the information. He lost
only the possible tactical advantage of taking the
Prosegutlon by surprise at the trial, an advantage
hat in any event would easily have gone for naught
Hlven the probability that the trial court would
ave granted the prosecution a continuance to
prepafe a rebuttal.

In the same discussion, Justice Traynor went on to analogize
criminal discovery to civil discovery in which pretrial dis-
covery is a "two-way street" for both litigants.

20. 372 P.2d at 922.

und in Criminal

Traynor, Ground Lost_and Fo _
U. L.Rev. 228, 247 (1964] rfootnote omitted)

_ 21,
Discovery, 39 N.Y.



Likewise, nothing is lost of the privilege, and
much is %a!ned in orderly procedure, if the
defendant is required to give advance notice of

the evidence he intends t0 offer in defense after
he has himself received pretrial discovery of the
prosecution's case. _He can hardly demand pretrial
discovery and still insist_on reserving his own
su-prises for the trial., The ?ood coin of discovery
gams in value when it is fairly exchanged at the
appropriate procedural hours.

The Jones case, indicating the two-sideness of

the discovery process, suggests that we may he

on the wa}/ to abandoning 0Ur preoccupation with

surprise tactics just as we have substantially .

abandoned the technicalities of pleading that in

their time were also overvalued. 22

Seven years after Jones the California Supreme Court
decided People v. Pike. In that case, a prosecution for first
degree murder, the court held that the state was entitled to
pretrial discovery of the names, addresses and expected testimony
of defense witnesses. But within a year, the California Supreme
Court retrenched somewhat from its leading position on pros-
ecutorial discmégry. In Prudhomme v. Superior Court of Los
Angeles County, another prosecution for murder, a trial court
was restrained from enforcing a discovery order which would

have compelled the defendant's attorney to disclose to the

22. I1d. at 248, 250,
23, 455 P.2d 776 (Cal. 1969)
24. 466 P.2d 673 (Cal. 1970)



prosecution the names, addresses and expected testimony of
defense witnesses. Concluding that the "trial court failed to ’
inquire into the incriminatory nature of the information sought,”
the Supreme Court of California was apparently influenced by the
limited and conditional nature of the provi32i60ns of Rule 16(c)
of the Federal Rules of Criminal Procedure. The court may also
have been cautiously anticipating a negative decision by the
United States Supreme Co%rt on the constitutionality of
prosecutorial discovery.  Thus having substantially advanced the
-oncept of prosecutorial discovery, the California court in
Prudhomme, after carefully reviewing the policy consideration
underlying the privilege against self-incrimination, retreated
from its vanguard position.

Ironically perhaps the case which may have influenced the
California court to draw back in Prudhomme was decided the other

25. 466 P.2d at 678.
26. Regarding Fed. R. Crim. P. 16(c), the court stated:

Thus, federal rule 16, subdivision
limited to the "reasonable” d|sclosure of phgsmal
evidence; there is no provision authorizin
closure of names, addresses or expected test|mony
of defense witnesses.

ld. at 675-76 (footnote omitted.)

27. Regarding the forthcoming United States Supreme
Court decision on notics-of-alibi statttes, the court observed:

Finally, the United States Sui)reme Cout _
recently anted rt|orar| in Williams v, Ior|d_a
(C.A, Fla)) 224 S 2d 06, which had u pheld Florida's
alibi statute aga nst the clai.m that it violated
the accused's Fift h Amendment rights.
466 P.2d at 676.



way by the United Sggtes Supreme Court. The Court in
Williams v. Florida wupheld a Florida notice-of-alibi rule
against a claim of fifth amendment privilege, adopting the
rationale of Jones v. Superior Court of Nevada County. In that
case, the defendant in a robbery prosecution challenged the
constitutionality of a Florida rule of criminal procedur  which
compelled him in advance of trial to provide the prosecution with
the names and addresses of prosective alibi witnesses as well as
information pertaining to the place where he claimed to have been.
Rejecting the defendant's fifth amendment claim, the Supreme
Court cited Jones v. Superior Court of Nevada County and
Justice Traynor's law review article. Speaking for six
members of the court, Justice White concluded that;

However "testimonal” or "incriminating" the

alibi defense proves to he, it cannot be

considered "compelled” within the meaning of

the Fifth and Fourteenth Amendments. 31
Accepting Justice Traynor's rationale in Jones that pretrial

prosecutorial discovery merely accelerated the defendant's mid-

defense anégélig?rwsi%%teessggs?g m?etmhar}/? y eheelgtgtoetice-Sotf-nglibi

: V. otump,
119 N.W.2a 210, 219-20 (lowa ,%er . gc..ied, 75 U.S. 853, 19 L.Ed.
80 (19633)' State v. Baldwin, 221 A.2d 199, 204-05 (N.J.%, cert.
dented, 385 U.S. 980, 17 L.Ed.2d 442 (1966): People v. RaklecT 23
N.Y.5.2d 607, 612-13 ™App. Div. 1940); Commonwealth v. Vecchiolli,
208 A.2d 96, 99 (Pa. per. 1966)

30. 399 U.» at 83, n. 13, 26 L.Ed.2d at 451.
31. Id. at 84, 26 L.Ed.2d at 451.

-15-



trial strategy decisions, Justice White reasoned that:

~ [T]he notice-of-alibi rule by itself o

in no way affected petitioner's crucial decision
to call alibi witnesses or added to tha
Ieg{!tlmate pressures leading to that course of
action. At most, the rule only compelled
petitioner to accelerate the time of his
disclosure, forcing him to divulge ar an

earlier date information that the Petmoner
from the beﬂl_nnm_g Elanned to divulge at |
trial, Nothing in the Fifth Amendment privilege
entitles a deféndant as a matter of con-
stitutional right to await the end of the State's
case before annpouncing the nature of his defense,
any more than it entitles him to await the jury's
verdict on the State's case-in-chief before”
deciding whether or not to take the stand himself. 32

The holding of the court squarely upheld the prosecution right
in advance of trial to obtain the names of witnesses and the
location of defendant's alibi against his claim of self-
incrimination,

We decline to hold that the privilege against

compulsory self-incrimination guarantees the

defendant” the right to surprise the State with

an alibi defense. 33

Justice Black, v/ith whom Justice Douglas concurred,
forcefully dissented from the majority's holding on the
prosecutorial discovery question. According to Justice Black,
the Florida notice-of-alibi rule violated the defendant's fifth
amendment privilege against nelf-incrimination, and the

majority's decision constituted a dangerous move towards the

32. Id. at 85, 26 L.Ed.2d at 452.
33. Id. at 86, 26 L.Ed.2d at 452.

-16-



erosion of a constitutional scheme which imposes upon the
prosecution the complete burden of proof. Justice Black reasoned:

AIthough this case itself involves onl%l a notice-
of-alibi provision, it is clear that the decision
means that a State can require a de1‘I ndant to dis-

close in advance of trial any and . a
he m
This

e
| information
ght_p,ossm,ly use to defénd himself at trial.
ecision, in my view, is a radical and dan

(t;erqus departure from the historical and consti-
utionally guaranteed right of a defendant in a_ .
criminal caSe to remain completely silent, requiring
the State to prove its case withqut any assistance
of any kind from the defendant himself.

The dissenting justices disputed the central premise upon which
the court based its holding.

rial

The core of the majority's decision is an
assumption that compelling a defendant to
?n_/e notice of an alibi defense before a
Is no different from requiring a
defendant, after the State has produced the
evidence against him at trial, to plead

alibi before the jury retires to consider the

case . . ..
simply wrong as a matter of fac

That statement is ?Iairél)i and d
and Taw, anc

the Court's holding based on that statement is
a complete misunderstanding of the protections
provided for criminal defehdants b¥ the Fifth

Amendment and other provisions of

he Bill of

Rights.

The rationale of Justice Black's objection to the majority's

reasoning is that a defendant's "pretrial decision cannot

be analyzed as simply a matter of 'timing," influenced by the
same factors operating at trial itself." Moreover, Justice

34.
35.
36.

ld. at 107-08, 26 L.Ed.2d at 480.
Id. at 108, 26 L.Ed.2d at 480-81 (footnote omitted)
ld. at 110, 26 L.Ed.,2d at 482.

-17-



Black expressed his concern that the "timing" rationale employed
by the Court would predictably be applied to justify the
prosecutorial discovery of other information in the defendant's
possession.,

The rationale of today's decision is in no way

limited to alibi defenses, or any other type or

classification of evidence. The theor)é advanced

goes at least so far as to permit the State to

obtain under threat of sanction complete disclosure

by the defendant in_ advance of trial of all evidence,

testimony, and tactics he plans to use at that trial.

In each Case the justification will be that the rule

affects only the ™timing" of the disclosure, and not

the substantive decision itself. ~This inevitability

is clearly revealed by the citation to Jones v.

Superior Court . ...~ 37

A substantial number of states in addition to Florida
have by rule or statute imposed upon the defendant an obligation
to disclose his defenses to the prosecution in advance of trial.
Almost without exception provisions of this type have been upheld.
In reaching that result the courts have grounded their decision
on a variety of reasons. Some of the decisions would seem to
apply notice-of-alibi provisions without discussing the con-
stitutional considerations. E.g., State v. Baldwin, 221 A.2d 199,
204-05 (N.J. 1966); State v. Thayer, 176 N.E. 656, 657 (Ohio 1931),
Commonwealth v. Vecchiolli, 224 A.2d 96, 99(Pa. Super. 1966),
State v. Kopacka, 51 N.W.2d 495 498 (Wis. 1.952). Still other
decisions do not extensively discuss or analyze the constitutional

problems but subordinate the issues *o matters of procedure. E.g., State

37. Idu at 114, 26 L.Ed.2d at 484 (citation omitted).

-18-



v. George, 414 P.2d 730, 733 (Ariz. 1966); People v, Shulenberg,
112 N.Y.S.2d 37* 375 (App. Div. 1952).

One state decision which does squarely face the con-
stitutional issues arising out of a notice-of-defense statute
is Stc e ex rel. Sikora v. District Court of the Thirteenth
Judicial District, 462 P.2d 897, decided by the s. :eme Court of
Montana in 1969. Sikoru arose under the following circumstances.
Under Montana law the defendant in a criminal case is required to give
advance notice of his intention to interpose the defenses of
insanity, self-defense or alibi and to file with the clerk names
and addresses of supporting witnesses. Marie Sikora and two
others were charged with murder. After an unfavorable ruling
on a pretrial motion, the defendants filed petitions with the
Supreme Court of Montana challenging the constitutionality of the
statute. Addressing itself first to the notice provision of the
statute, the court found no apparent constitutional infirmity.
This was so, the court reasoned, since merely givina notice of
an intended defg%nse at a procedural stage is ordinarily not
incriminating. Turning to the statutory requirement compelling
pretrial disclosure of supporting witnesses, the court concluded

_ 38. Justice Haswell dissented in part contending that
quired disclosure of claims of self defense or insanity violated
e

re
the constitutional privilege against self incrimination.



that not all information obtained from a defendant is privileged
under t~* fifth amendment.39 Nevertheless, the court recognized
that the application of the statute might itself lead to an
invasion of the privilege against self-incrimination. Essentially,
the court's holding comes down to this: while much of the statute
requiring a defendant to make a pretrial disclosure of his defense
and his witnesses may not be on its face unconstitutional, the use
or application of the statute may lead to an unconstitutional result.
The principal significance of Sikora is that it points out
the difficulty in upholding disclosure provisions when courts do
attempt to deal directly with constitutional issues of self-
incrimination arising out of compelled pretrial disclosure.

The rather extended review which we have taken furni ihes
a backdrop against which we are prepared to consider the question
in the light of our own state's legal history and our own state's
constitution. 0

In Baker v. City or_ Fairbanks, we acknowledged our
responsibility to depart whenever necessary frcm constitutional
interpretations enunciated by the United States Supreme Court
and to develop rights and privileges under the Alaska constitution
in accordance with our own unique legal background. In particular,

we stated:

_ - 39. This has been widely rec09n|zed. F.g. . Gilbert v,
California, 388 U.S. 263, 18 L. Ed.2d 1178 (1967); United States v,
Wade, 388 U.S. 218, 18 I. Ed.2d 1149 (1967): Schmerber v. California,
384 U.S. 757, 16 L. Ed.2d 908 (1966); Roberts v. State, 458 P.2d
340 (Alaska 1969).

40, 471 P.2d 386 (Alaska 1970).
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While we must enforce the minimum constitutional

standards imposed upon us by the United States

Supreme Court's intérpretation of the Fourteenth

Amendment, we are free, and we are under a duty, to

develop additional constitutional righus and _

privileges under our Alaska Constitution if we find

such fundamental rights and privileges to be within

the intention and spirit of our local constitutional

language and to be necessar;f_ for the kind, of

civilized life and ordered liberty which is at the

core of our constitutional heritage. We need not

stand by idly ~and passively, waiting for con-

stitutional direction from’ the highest court of

the land. Instead, we should be moving concurrently

to develop and expound the principles embedded in

our constitutional law. 41
We are not bound to follow blindly a federal constitutional
construction of a fundamental principle if we are convinced that
the result is based on unsound reason or logic.

We agree with the general principle that the court
has a substantial interest in reducing the element of surprise in
criminal proceedings. So to thi » extent at least we must be concerned
with the constitutional administration of criminal justice as well
as with efficient management of prosecutions and other trial
activities. However, we share Justice Black's concern for the
integrity of the privilege against self-incrimination and agree
with his conclusion that the "timing" rationale employed by the
United States Supreme Court in Williams v. Florida to justify
pretrial prosecutorial discovery is unpersuasive.

It is our view that a defendant's mid-trial strategy

choices are not identical to his pretrial decisions; nor are the

41. Id. at 401-02 (footnote omitted).
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problems and opportunities contemplated by an accused in
formulating the course of action to be followed during the
presentation of his defense at trial identical to the same
considerations before trial. The weakness of this "timing"
rationale has been accurately pointed out by at least one
commentator:

But Justice White's analysis—which equates
the defendant's at-trial chaoice, either to open
a source of potentially incriminating information
or to forego the opportunity to presént a defense,
with a parallel choice before trial--confuses
one issue  ang begs a second. Of course, there
is some similarify between defendant's pretrial
and at-trial choices: in each case the defendant
must weigh his critical need to produce
exculpatory evidence against the risks of
revealing iIncriminating information. But because
of the prosecutor's heavg burden of proof, the
defendant is best advised not to open up any source
of potentially adverse information unless he feels
that the statée has in all likelihood proved its
case; and it is only after the prosecutor has
presented his evidence in court that the defendant
can adquately make this judgment. By contrast, .
there s no way the defendant can know before trial
the actual strength of the evidence against him as
it will appear to the trier of fact, éven if
he has himself bhenefited from extensive discovery;
witnesses' testimony under oath and cross-examination
may radically depart from their versions of the events
%s %|veq to 5he police r defense counsel prior
o trial.

Our form of governmer,. has imposed an extraordinary
burden of proof upon the state in criminal litigation.

Discovery Under Proposed Rule
tnote omitted)”
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42,
16, 85 Harv. L.Rev. 994
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We think that the appropriate constitutional analysis is not the
mere balancing of the state's interests in facilitating efficient
law enforcement \av?’ith the interest of the citizenry in maintaining
maximum liberty. As Justice Black observed:

A criminal trial is in part a search for truth.
But it is also a system designed to protect
"freedom” by |nsur|n% that no one is criminally
punished unless the State has first succeeded

In the admittedly difficult task of convincing

a jury that the defendant is guilty. That task
IS made more difficult bg the Bill” of Rights, and
the Fiftn Amendment may be one of the most
difficult of the barriers to surmount. The Framers
decided that the benefits to be derived from the
kind of trial required by the Bill of Rights
were well worth any loss™in "efficiency" that
resulted. 44

43, Cf. Baker v. City of Fairbanks, 471 P.2d 386, 394
(Alaska 1970):

Substantial] reasons of paolicy must play an.
Important part in any disposition” of [the question
whether petty offensés fall within the right to a
jury trial] .” These naturally divide themselves
Intd .two major groups. On the one hand, we have

[

considerations 0f convenience or exFedJency for the
state and its legal subdivisions. |t imposes a
certain burden ypon the machinery of government

to make every offense triable by jury” . . .

The ar%umen_t from expediency contains inherent
defects. IT an individual right”is vested by the
Constitution, the overriding ‘demands of govern-
mental efficiency must be of a compelling nature
and must he idertifiable as flowing from™ some
enumerated power. To allow expediéncy to be the
basm_FrmmpIe would place the individual
constitutional right in a seconda[¥ position, to be
effectuated only Jif it accorded with expediency,
(footnote omittéd)

44, Williams v. Florida, 399 U.S. at 113-14, 26 L.Ed.2
at 484 (concurring and dissen.ing 0p|n|0n5.



Nor are we convinced that discovery in criminal
proceedings is completely analogous to discovery in civil
litigation; pretrial criminal discovery is not a "two-way
street." The analogy ;o civil discovery fails for a number of
reasons. A criminal proceeding from its very inception is quite
unlike civil litigation. There is ordinarily available to the
prosecution substantial and effective avenues of discovery, such
as the investigative resources of the police, access to official
records, the power to compel testimony by way of grand jury subpoena
which are not equally at the hand of the accused. Even more

s Justice Peters noted in his dissent in Jones v. Superior Court:

The simple fact is that our system of criminal

procedure is founded upon the principle that

the ascertainment of the facts ijs a "one-way street."

It is the constitutional right of the defendant,

who is presumed to be innocent, to stand silent

while the state attempts to meet its burden of

Broof that is, to prove the defendant's guilt

eyond a reasonable doubt. (emphasis in original) 45

In our examination of the constitutional issues we
found difficulty in ac%gpﬂng the reasoning of Jages V. Superior
Court of Nevada County and Williams v. Florida. The

dissenting opinions of Justice Peters in Jones and Justice Black

45, Jones v. Superior Court of Nevada, County 372 P.2d
919, 924 (Cal, 19 62) (di ssentln% opinion). Similarl %
Prudhomme 'v. Superior Court of os Angeles County, 466 P 2d 673,
678 (1970) (concurring opinion), Justice Peters Stated:

Discovery is not a "two-way street”
because of the constitutional rights of
de{endants not accorded the prose-
cution

46. 372 P.2d 919 (Cal. 1962).
47. 399 U.S. 78, 26 L.Ed.2d 466 (1970).
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in Williams seem to us more logical and better reasoned.

We are therefore persuaded to interpret article I,
section 9, of the Alaska constitution more broadly than the
United States Supreme Court construed the fifth amendment in
Williamse We hold that the privilege against compelled self-
incrimination under the Alaska constitution prohibits extensive
pretrial prosecutorial discovery in criminal proceedings.48

The principles we choose to follow in deciding whether or
not compelled disclosure of defenses may undermine the privilege
against self-incrimination involve a three-fold test: Is the
evidence testimonial, is it incriminating; and is it compelled?
Applying this three part rule to the court's discovery order
in the case now before us leads to the conclusion that the
order is in a large part constitutionally impermissible.

The discovery order directs petitioner to produce
"the names and addresses of all prospective defense witnesses,
other than the defendant himself," including "the names of

[alibi] witnesses upon whom he intends to rely."

. At least one legal commentator construes the
elf-incrimination under the fifth amendment to
onstitution in a similar manner.

S
C
Lo [T{he policies inherent in the fifth
amendment privilege against self-incrimination
indicate that the prosSecutorial discovery
provisions of the proposed amendment to ‘[federal
criminal] Rule 16 are unconstitutional and should
be rejected . . . Jand] that the contention that
incredsed defense discovery must: bo dependent
upon increased prosecutorial discovery exaggerates
the risk of defense discovery and is ‘unpersuasive.
al Discovery Under Proposed Rule 16, 85 Harv.



The requirement that petitioner produce a list of names
and addresses of witnesses meets the testimonial or communicative
criterion of the constitutional analysis. That is, a document
containing such facts transmitted from one party to another
constitutes a communication of cognizable information from one
source to another. Secondly, we are of the opinion that the list
of names of prospective witnesses may, at least in some instances,
tend to be incriminating. Although the list might not appear
to be incriminating on its face, certain of the persons identified
in such a list may be known felons, perjurers, accomplices,
co-defendants, or individuals under suspicion or police
surveillance. Moreover, the police may possess additional
incriminating information about some of the witnesses and an
accused's reference to such persons may tend to arouse suspicion
about his relationship with the witness or may tend to implicate
him in the criminal activities of such witness.

The incriminating nature of requiring a defendant to
disclose the names and addresses of his witnesses prior to trial
may be more readily understood if placed in another context.

We doubt, for instance, whether any court would uphold a statute
or rule which would require the defendant to make such disclosure
to the police at the station house. It can be said with
assurance that such a procedure would be universally found to

be a rank violation of the defendant's privilege against self-
incrimination. There are, of course, important substantive



differences between the investigatory stage of a criminal
proceeding and the point of pretrial procedure. Our purpose
in using the example is to make clear the incriminating
nature of the disclosure. However, we feel the stage of the
proceedings is irrelevant to the analysis of this constitutional
privilege. The fundamental right not to incriminate one's self
should apply at every stage of criminal inquiry or proceedings
regardless of judge-made exclusionary or evidentiary rules.
As Justice Erwin noted in his concurring opinion in flcConkey
v. State;
The privilege extends not only to answers that

AR R RS RTI

of evidence" leading to a conviction.
Finally, we agree with petitioner's contention that the names and
addresses of the witnesses would by the terms of the order be
"compelled” from him in a constitutional sense. Since the
production of a list of names and addresses of witnesses is
testimonial in nature, incriminating, and compelled by court
order, we hold that this portion of the superior court's dis-
covery order violates petitioner's privilege against self-
incrimination under article I, section 9, of the Alaska
constitution.

The discovery order next commands "the production or

inspection and copying of any written or recorded statements in

49, 504 P.2d 823, 826 (Alaska 1972) (footnote omitted).



defendant's possession of prospective defense or government
witnesses . . . Again, we are of the view that written or
recorded statements are "testimonial® or "communicative" in
nature. Nor do we think it inconceivable that some, although
not necessarily all, of such statements will be incriminating and
will tend to furnish a link in the chain of evidence leading
to a conviction. The potential incriminating nature of such
statements was recognized by the Supreme Court of California
in Prudhomme v. Superior Court:

The concerns which lead us to the conclusion

that compelled disclosure of defense witness

names prior to trial may tend to incriminate

apply with %reater force to disclose of

witness statements. For example, adefense

witness in a rape prosecution might be pre-

pared to testify, as a "last resort", that

other forms of criminal abuse but not rape

occurred.
As in the case of the list of names and addresses of witnesses,
we conclude that the witness statements are being "compel]ed”
ina constitutional sense. Indeed, we are of the opinion that
among the species of information sought to be discovered by
respondent, disclosure of pretrial recorded statements of defense
witnesses presents the most serious infringement upon petitioner's
privilege against self-incrimination. Hence, we hold that
this section of the superior court's discovery order is uncon-

stitutional under article |, section 9 of our constitution.

50, See Prudhomme v. Superior Court of Los Angeles
County, 466 P.2d 673, 677 (Cal. 1970).

-28-



Finally, the discovery order requires petitioner to
produce "advance notice of an alibi defense, together with
information indicating the place or places defendant claims to
have been . . . As with the list of witnesses' names, addresses
and recorded statements, information going to alibi is, in our
opinion, "communicative" or "testimonial." Again, the
information is verbal rather than physical, direct rather than
indirect, and immediately cognizable. Documents containing
written information are simply not fingerprints, voice samples,
physical appearances or line-up identifications. Additionally,
for the reasons sec forth above, we conclude that the information
commanded by this portion of the discovery order is "compelled"
in a constitutional sense from petitioner. And we are of the
view that information pertaining to an alternate location where
an accused claims to have been tends to be incriminating and
may provide the state with another "link" in its chain of
evidence. The information sought could be particularly incrim-
inating if the state were able to demonstrate that no one else
in such alternative location had seen the accused during the
relevant time period. Further, compelled disclosure of the
place the defendant claims to have been is as constitutionally
infirm as coerced disclosure of witnesses' names, for it may
serve to identify the witnesses. Ofien the place a defendant will
specify will be a residence or aplace of business, and in many
instances the residents of the home or the proprietor of the
place of business will have been present. These persons may be
able to provide the police with information probative of the

-29-



but for the compelled disclosure.
It is no answer to say that the defendant would have
to disclose the same facts at trial anyway if he intended to rely
on an alibi defense, for the state's case may he so weak that the
defendant will choose not to expose himself to further criminal
liability by revealing incriminating evidence which was nonethe-
less exculpatory of the crime for which he stands charged. Hence,
we hold that the portion of the superior court's order which
commands the production of alibi information concerning the place
or places the accused claims to have been also offends petitioner's
privilege against self-incrimination under the Alaska constitution.
Whether the mere notice of an alibi defense tends to
be incriminating to an accused, however, is more questionable.
We find it difficult to conceive how a notice of this particular
defense, standing by itself, might tend to be incriminating.
Nor has petitioner persuasively demonstrated to us how such
notice alor.e would disclose the substance of his defense theory
or any incriminating weaknesses or inconsistencies therein. Rather,
we are of the view that the advance notice of an alibi defense is
in the nature of any pretrial plea, much like a plea of "not guilty."
We find nothing incriminating about this inquiry. Accordingly,
we hold that the portion of the superior court's discovery order
which calls upon petitioner to furnish respondent with advance
notice of an alibi defense does not violate article I, section 9,

of the Alaska constitution. 01

5l _ We do not, however, mean to express our view of
the constitutionality of portions of Criminal Rule 16(c) or other
pretrial prosecutorial discovery orders not presently before us.
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We do not believe thal: our decision in the instant
case will leave respondent in a disadvantaged posture during
future prosecutions. Certainly in the past, the state has
experienced no substantial inability to conduct prosecutions
without the benefit of extensive pretrial discovery. We
anticipate that it will continue to perform as effectively in
the future. In the event that the state should be unfairly
surprised or prejudiced at trial by unexpected defense witnesses,
statements or theories, we assume that the trial courts will
exercise sound discretion in the regulation of trial proceed-
ings and grant the state a continuance or other appropriate
remedy. We recognize that in some cases this may result in
delays and inconvenience at trial, but we are not prepared to
exchange a fundamental constitutional right for expediency.

We vacate the superior court'352r>»-ccrial order and
remand the case for further proceedings.

_ 52. . Due to our holdings and disposition in this pe
tion for review, we decline to reach petitiofer's claim that the

discovery order viglated his right to effective confrontation

and crosS-examination under article |, section 11 of the Alaska
constitution or the sixth and fourteenth amendments to the

United States Constitution.
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FITZGERALD, Justice.

These cases come to us as a consolidated appeal seeking
declarations of the rights of the defendant in criminal proceedings
to bail under the constitution and laws of Alaska and the
constitution of the United States. Although the factual
circumstances of each case are somewhat different, all three
cases challenge the concept of preventive detention.

On June 7, 1972, appellant Richard Snyder was arraigned
in the superior court on a charge of forgery. At the time of



this arraignment, Snyder was free on bail foll%wing three in-
dictments issued previously on other charges.

At his arraignment and at a later hearing for plea, Snyder
requested the court to set bail on the forgery charge. The trial
court refused to set bail findingthat Snyder was"a danger
to society." on August 10, 1972, a noticeofappeal was filed
on the decision denying bail. However, on November 9, 1972, the
court on the motion ofzthe prosecutor dismissed the forgery
charge against Snyder.

Appellant Max Martin was arraigned August 3, 1972 in the
superivor court on a petition to revoke probation. Almost two
years earlier, Martin had been convicted of larceny in a building.
For that offense he received a five-year sentence, but four years
were suspended upon conditions of probation.

At his arraignment and at a hearing four days later,
Martin requested the court to set bail for his release pending
the revocation hearing. The court refused toset bail, reasoning
that there was a high probability of truthin the allegations, and
that it was within the court's discretion to deny bail after

o 1. The appellant was charged in a four-count federal
indictment for conspiracy, robbery,”and possession of firearms
by a. convicted felon, a one-count Alaska indictment for burglary
not in a dwelling, and a nine-count Alaska indictment for
burglary not in a dwelling. Both state indictments

postdatéd the alleged daté for commission of the forgery.

2. On September 14, 1972, Snyder filed a motion
Ero se_with this court req/uestlng reledse on his own recognizance.
y orcTer dated November 17, 1972, Justice Boochever denied the
motion on the basis that the intervening dismissal of charges
rendered the question moot.



conviction.

Notice of appeal from the denial of bail was filed on
August 10, 1972. On September 18, 1972, Martin's probation was
revoked, and he was ordered to serve the remaining four years on
his larceny conviction,

Appellant Aloyisus Fabian was arraigned in the superior
court on May 18, 1972, on a charge of burglary not in a dwelling.
Following arraignment, he was released on his own recognizance
to participate in the Salvation Army alcoholic rehabilitation
program. On May 25, 1972, the state moved that Fabian's
recognizance release be revoked, and that bail be set at $500
because he was no longer participating in the Salvation Army
program. Fabian, through his counsel, admitted violating the
conditions of his release bhut requested to be released again on
recognizance, contending that his financial status would make
any bail amount prohibitive.

Rejecting the suggestion that Fabian re-enroll at
the Salvation Army, the court offered to release him to the
custody of the Anchorage Native Program for Alcoholic and Drug Abuse.
Fabian's counsel agreed to attempt to enroll him in the native
program, and the appellant was incarcerated in the meantime.
Attempts to enroll him in the native program failed. Since his
counsel did not reapply for bail, the appellant remained in jail
until his trial,

Notice of appeal from the ruling of the superior court
was filed August 10, 1972, On October 3, 1972, Fabian appeared



In superior court nnd was convicted upon his plea of guilty and
was sentenced to a term of one year of confinement.

The appellants claim a substantive right to bail
arising from the Alaska Bail Reform Act, from Article I, sections
11 and 12 of the Alaska Constitution, and from the eighth amend-
ment of the United States Constitution.

We cannot ignore, however, the preliminary procedural
difficulties which these cases present. In each case before us,
it is argued that the issues arising on appellant's application
for bail have been mooted by either a subsequent dismissal, a
conviction, or a revocation of probation. An application for
review of an order of the trial court denying bail should
be promptly filed. The Alaska procedures for review of a
denial for bail are glesigned to ensure speedy consideration at

the appellate level.  Although in this appeal the slower appellate
3. AS 12.30.010 et seq.

_ 4. See App. R. 23, 24. The need for rapid review of
bail orders is also reflected in the Alaska Bail Reform Act of
1966, AS 12.30.030:

" (a) A person who remains in custody after a

review provided for in §20(f) . of this chapter may move
the court having original jurisdiction over the
offense to amend the order. The motion shall be
determined promptly. _ _

_(b) . " When & court denies a motion under (a) of
this ‘section or conditions of release have been
imposed by the court havmq original jurisdiction
over the offense, an appeal may be taken to the
court having aPpeIIate_ jurisdiction over the
court denymg he motion or imposing the conditions
subject to the rules of the Supreme Court of .

Alaska, and the District Court Rules of Criminal
. (continued)



process was utilized, we undertake to consider the substantive
claims raised by appellants because they involve important

recurring issues of law which may be capable of evading

0
review,

Appellants would have us interpret the eighth airendmant
of the federal constitution to create a right to bail.  The
eighth amendment provides in pertinent part: "Excessive bails
shall not be required . . . ." Appellants' argument raises two
questions for cons7ideration: 1)8 whether the fourteenth amendment
due process clause incorporates the excessive bail provision of

4. (continued)
Procedure. The order of
affirmed unless 1t is fo
abused its discretion.
lower court did abuse its the appellate
court may modify, vacate, se a , reverse, remand
the action for ~further proceeding, orremand | the
action dwectmg entry _of the appropriateorder,
which may include ordering the ;?erson to be released
ynder §20(a) of thls chapter. The appeal shall be
determined promptly."

5. See Doe v. State, 487 P.2d 47 (Alaska 1971).
6. .U.S. Const, amend.VIII.

7. U.S. Const, amend. XIV, §1.
8.
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For literature on the aﬁ)phcatlon of the federal
bill of rights to the states through the fourteenth amendment
see Emerson, Haber & Dorsen, Political and Civil Rights In The
United States 1379-80 (3d. ed. 1967). See also Coun ryman The

U

Role of a Bill of Rig)htssln a Modern State Cons

) onstitution Xa
State Bill of Rights Wash. L.Rev. 453, 454-474 (197077*



the eighth amendment; 2) whether the excessive bail provision
includes the unqualified right to bail.

As to the first question, the United States Supreme
Court has not ruled on whether the eighth amendment baigl) provision
applies to the states through the fourteenth amendment.  The
most recent discussion on this subject by the Supreme Court occurred
in Schilb v. Kuebel, 404 U.S. 357, 30 L.Ed.2d 502, reh. denied,
405 U.S. 948, 30 L.Ed.2d 818 (1971). In Schilb the issue before
the Supreme Court related to the constitutionality of Illinois'
bail statutes which permitted a defendant in some instances to
post 10% of the bail directly to the court, of which the state
retained 10% of the posted security as administrative "bail bond
costs." Justice Blackman, in the course of defining the issue
before the court, stated:

" Bail, of course, is basic to our system of law
... and the Eighth Amendment's proscription of
excessive bail has been assumed to have application
to the States through the Fourteenth Amendment.

.. But we are naotat all concerned here with
any fundamental ngnht to ba|| orwith any Eighth
Amendment- Fourltee Amendment %uesnon of bail
excessiveness." 404 U.S. at 365, 30 L.Ed.2d at
511 (citations omitted).

The question of incorporation by the fourteenth amendment would
seem to await a more definitive answer in future adjudication.

9. In Robinson v. California, 370 U.S. 660, 8 L.Ed.2d
196 2 the Supreme Court held that a California Statute, which made
ddiction to the use of narcotics .a criminal offense, inflicted a
ruel and unusual punishment in violation of the eighth and fourteenth
mendments, The court has yet to rule whether the provision against
excessive bail s similarly incorporated by the due process clause
of the fourteenth amendment.

(
3
C
2
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There remains a substantial controversy overlthe eighth
amendment's inclusion of an unqualified right to bail.  Much
of the discussion on the issues appears prompted by the District of
Columbia Court Reform and Criminal Procedure Act of 1970. The
Act allows courts of the District to detain a defendant without bail
for up to 60 days prior to trial if the court concludes that the
defendant's release would constitute a danger to the community.
D.C. Code Ann. §§23-1321 to 1332 (1973).

Perhaps the most widely cited case for supporting a
right to bail under the eilglhth amendment is Stack v. Boyle, 342
US. 1, 9 L.Ed. 3 (1951) Stack, however, is not convincing
authority for supporting an unconditional eighth amendment right
to bail. Although the opinion speaks to the right of release
before trial, this discussion relates to federal statutes providing

10.. For a discussion of t
nal Crisis in_Bail (pts. 1-2
- Meyer, ConstTtutionality of
2): Mltchell Ball Reform
, 5 Re 11T 1

Ve Just|ce in the World
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12
a right to bail following arrest for a noncapital offense.

Once this statutory right to bail is recognized, then the eighth
amendment excessive bail provision assures a reasonable bail.

In Carlson v. Landon, 342 U.S. 524, 96 L.Ed. 547 (1952)
the Supreme Court in a case involving the deportation of certain
aliens classified as dangerous held that in such circumstances, the
eighth amendment did not require the petitioners to be released

on bail.

" The bail clause was lifed with slight changes
from the English Bill of Rl(t;hts Act. “In England
that clause "has never been thought to accord a.

right to bail in all cases, but m_erelh/ to provide
that bail shall not be excessive in those cases
where it _is proper to grant bail. When this clause
was carried over into our Bill of R|tt;hts, nothing
was said that indicated any different concept.”.

342 U.S. at 545, 96 L.Ed. at 563 (footnotes omitted).

Carlson, however, is a special case involving thelnternal
Security Act of 1950, 8 U.S.C. §137 (1970).

It is, however, not necessary in this appeal to decide
whether appellants were entitled to bail under the eighth amendment
to the United States Constitution.

Article 1, §11 of the Alaska Constitution provides:

" In all criminal prosecutions, the accused shall

have the right to a speedy and public trial, by an

impartial jury of twelve, “except that the legislature

may provide “for a jury of not morethan twelve nor less

than six in  courts not of record.The accused is
entitled to be informed of the nature and cause of

12. [t is clear from the opinion_that this right to &
referred to the Federal Judiciary Act of 1789, 1 Stat. 73, 91 and
Federal Rules of Criminal Procedure, Rule 46(a) (1), not the
eighth amendment..

_8-



the accusation; to be released on bail, except for
capital offenses when the proof is evident or the
pmsumptmn great; to bo confronted with the witnesses
against him; "to have compulsory process for obtainin
witnesses in his favor, and to have the assistance o
counsel for his defense." (emphasis supplied)
Article I, section 11 was originally introduced as section 12 of
Committee Proposal No. 7, offered by the Committee on the Preamble
and Bill of Rights to the Alaska Constitutional Convention in
December, 1955, Section 12 of the committee proposal read in part

The accused is also entitled to be informed of

the nature and cause of the accusation; to be

released on bail, except for capital offenses . . . ."
The commentary attached to the proposal indicated that section 12
was intended to give defendants "thelgpportunity to be released
on bail except in capital offenses." When the committee's
proposal was discussed on the floor of the convention, Delegate
Victor Fischer introduced an amendment to qualify the right to
bail in cases involving capital offenses by adding th% words
"when the proof is evident or the presumption great." The
delegate's comments on this amendment clearly indicate the
guarantee of a right to bail:

"The language in the Federal Constitution reads

generally to the effect that excessive bail shall

not be required. A number of states have changed

that language to provide more or less the
language we have, that the accused may be released

13. & Alaska Constitutional Convention, Minutes, Appendix
V, at 65 (1963) (hereinafter cited' as Minutes).

14, Minutes, supra, Appendix V, at 72.
15, 2Minutes, supra, at 1344,



on bajl e>cept for capital offenses But in
practicall Y] every case where this new an%uage
|s used, the words, 'when proof is evident and the
presumption great' and that is a necessary
protection for the accused and we shall follow the
major|ty of the states in this_case. It has
Proven desirable practice. The actual de-
ermination of when a person is released on bail,

| f char%ed with a ca ital offense, is still

up to the judge."

Our study of Article I, section 11 t.ius compels a conclusion
that the Alaska Constitution without doubt guarantees to every
accused [l)erson the right to be released on bail except for capliEt;aI
offenses where the proof is evident or the presumption great.

16. 2 Minutes, sugra at 1344-345. See American Law
Institute, Code of Crimnal Procedure 338-41 (1930) which indicates
that 40 states had 3|m|Iar constitutional provisions providing for
the right to bajl except in ca |taI offenses. See also Application
of C o, 54 N.J. Super. 575, 149 A.2d 828, 833TT959T7

17. Sections 66-16-43 and 66-16-44, ACLA 1°49, whijch
provided for the death ﬁenalty were repealed by the territorial
legislature in 1957. Ch. 132" SLA 1957. Repedl, of course, does not
préclude the le islature from ever establishing capital offenses, but
since there are no capital offeri3€'s i Alaska at this time, every
criminal offense carries the right to ba|I

18. " The early common law d|d not permit bail

in _felony cases; later on bail was permitted

before trial, but not durmtg tr|a When, bail
was permitted, It was a matter |scret|on
with' the court, not a matter of r|gh .

Most states have limited the judicial discretion
of the common law by guaranteeing, by constitutional
or statutory provmon that all persons shall
be ballable by ufficient sureties except in certain

ase 8 A Jur. 2d Bail and Recognizance 8§22, 23,
at 796 797 (1963) (footnotes omitted).
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Some jurisdictions with similar bail provisions  have created

an implied limitation on this constitutional right. But in Alaska
such an implied limitation would necessarily contravene both
the plain language of this constitutional provision and its
intended purpose as stated at the constitutional convention.

In Reeves v. State, 411 P.2d 212 (Alaska 1966), we
held that indigent defendants did not have an absolute right
to be released on personal recognizance prior to trial. In
Reeves, the defendant was charged in a four count indictment of
serious offenses, including first degree murder, burglary and
robbery. The trial court first set bail at $50,000, which was
later reduced to $10,000, On appeal, the issue was limited to
a claim that all indignent defendants were entitled to pretrial
release as a matter of right. We rejected this contention as
unsound and approved the rational of Pilkinton v. Circuit Court,

19, See, e.g., State v. Johnson, 61 N.J. 351, 294 A.2d
245, 250 (1972). New Jersey has "a similar constitution il bail
provision to that of Alaska. There the court said in part:

"Expressed in pragmatic terms this right to bail
means that the acCused has the right to pretrial
liberty on such bond in such amount as in the
judgment of the trial court under the circumstances
of the case will insure his appearance at the trial.
If, however, the court is satisfied from the evidence
presented on the application for bail that regardless
of the amount of bail fixed, the accused if réleased
\évgnlie%rqbably flee to avoid trial, bail may be
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324 F.2d 45 (8th Cir. 1963). Reeves, however, as was pointed
out in Doe vs. State, 487 P.2d 47 (Alaska 1971), should not he
taken as denying the right to bail provided under Article I,
section 11.

Doe v. State was a delinquency proceedings involving
a child. His attorney requested a continuance on a hearing. The
court continued the case briefly but ordered the child detained
during the interim. In considering the child's right to remain
free pending an adjudication, this court discussed the right to
bail as it is expressly provided in the Alaska Constitution:

"Under the Alaska Constitution, all persons accused

of a criminal offense are entitled to be released

on bail except for ca{)ltal offenses where the

Broof IS eV|dent or the presumptlon great." 487

.2d at 51 (footnote omitted

Apart from Article |, section 11, one additional pro-
vision of the Alaska Constitution has to do with bail. Article I,
section 32 of the Alaska Constitution provides in part:

"Excessive bail shall not be required, nor excessive

fines imposed, nor cruel and unusual punishments

inflicted.'
This section was originally section 9 of Committee Proposal No. 7

introduced by the Committee on the Preamble and Bill of Rights

20, Pilkinton provided that a state may require bail i
some amount and*that* the eighth amendment excessive bail provision
does not provide a right of pretrial release if the defendant IS

unable to post bail.

-12-
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to the Alaska Constitutional Convention 1in December, 1955.

It is not necessary to determine whether or not Article
I, section 12 of the Alaska Constitution guarantees a right to
bail and, 1indeed, such an interpretation would be superfluous
in view of the right to bail provision found in Article 1,
section 11. It is enough to say that the excessive bail provision
insures the fixing of a reasonable bail and is to be considered
in conjunction with the right to bail provision of Article 1,
section 11.

We note that California®s constitutional provisions for
bail are substantially identical with those of Alaska. The Supreme
Court of California, applying that state®"s constitutional provisions,
recently rejected the so-called "public safety"” exception for bail:

"[4] Our constitutional language expressly pro—
viding that all persons shall be bailable except

for a ce.pital offense was consciously added to the
"no excessive bail®™ Jlanguage adopted from the Eighth
Amendment 1in order to make clear that, unlike the
federal rule, all except the one class of defendants
were to be bailable. As pertinent statutory provisions
may not be read to impose greater limits on the right
to bail as guaranteed by the California Constitution,
there is no validity in the argument that there 1is an
implied "public safety"™ exception in statutory or
other provisions guaranteeingg the right to bail and
we hold that such an exception does not exist in

view of the clear direction of article I, section 6.
"If the constitutional guaranties are wrong, let

the people change them- not judges or legislators.™™

21. The commentary to the proposal indicated that
9 was identical with the excessive bail provision of the eighth
amendment to the United States Constitution. £ Minutes, supra,
Appendix V, at 72.

sect
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In re Underwood, 508 P.2d 721 (Cal. .1973).

In addition to the constitutional guarantee of bail,
a right to bail 1is found in the Alaska statutes. AS 12.30.010
provides that

The defendant in a criminal proceeding 1is
entitled to be admitted to bail before con-—
viction as a matter of right.
23
This section was part of the original Alaska Bail Reform Act and

has remained unchanged. 1In 1966 AS 12.30.020(a)(b),read as follows:

" (a) person charged with an offense shall,

at his first appearance before a judicial officer,
be ordered released pending trial on his personal
recognizance or upon the execution of an unsecured
appearance bond in an amount specified by the
judicial officer unless the officer determines that
the release of the person will not reasonably
assure the appearance of the person as required.

22. In his dissent Justice Burke suggests that since the
Constitution of California recognizes the inalienable right of all
men "to enjoy and defend their 1i1ife and liberty, and to protect their
property, and to pursue and obtain safety and happiness"”™, the courts
should exercise an inherent power to achieve a suitable balance
between society"s rights and the defendant®s right to bail. This
suggestion rests whoily on the questionable assumption that man-"s
inalienable rights are incompatible with the constitutional right
of an accused to bail.

An additional argument for the "public safety”™ exception
advocated by the dissent is that courts may accomplish the same
result when the judge fixes an amount of bail which the particular
defendant 1is unable to furnish. According to Justice Burke, this
merely evades the 1issue ana does indirectly what may not be done
directly, and moreover violates the prohibition against excessive
bail. Such an argument furnishes little support for the central thesis
in Justice Burke®s contentions. To the extent it suggests that
difficulty in application of a constitutional principle provides
justification for its rejection, the argument itself evades the 1issue.

23. SLA 1966, Ch. 20, &l.

-14-



)] If a judicial officer determined under (a)
of this section that the release of a person, will not
reasonably assure the appearance of the person,
the judicial officer mav,
. (1) place tha person 1in the custody of a

designated person or organization agreeing to
supervise him;

(2) place restrictions on the travel,
association, or place of abode of the person
during the period of release;

(3) require the person to return to
custody after daylight hours on designated conditions;

(4) require the execution of an appearance
bond in a specified amount and the deposit in the
registry of the court, in cash or other security, a
sum not to exceed 10 per cent of the amount of
the bond; the deposit to be returned upon the
performance of the condition of release;

(5) require the execution of a bail
bond with sufficient solvent sureties or the deposit
of cash; or

(6) impose any other condition considered
reasonably necessary to assure the defendant®s appearance
as required."” (emphasis added)

Since both sections, AS 12.30.010 and AS 12.30.020, were part of
the Alaska Bail reform Act, section 12.30.020 must be taken to
recognize and to implement the right to bail afforded by AS
12.30.010.

Subsection (a)of AS 12.30.020 requires adefendant
to be released on his personal recognizance or upon the
execution of an unsecured appearance bond "unless the officer
determined that the release of the person will not reasonably
assure the appearance of the person as required."” The ™"unless™”
clause relates only to denial of personal recognizance or an
unsecured appearance bond and not to the right of bail. Subsection
(b) provides that in the event the judicial officer should determine

that a personal recognizance release or an unsecured appearance

-15-



bond would not reasonably assure the appearance of a defendant,
the judicial officer could impose other requirements to assure
the presence of the defendant. Section (b)(6) authorizes a
judicial officer to impose any other reasonable conditions to
assure the defendant®"s appearance. But this may not be interpreted
so as to empower a judicial officer to absolutely deny the right
to bail. Such a construction would not only be inconsistent with
the basic purpose of the Bail Reform Act but would be unconstitutional
under Article I, section 11 of the Alaska Constitution.
Ir. 1967 the Alaska legislature amended AS 12. 30.020
by Ch. 112, SLA 1967. The "unless"™ clause of subsection
(a) was amended to read "unless the officer determines that the
release of the person will not reasonably assure the appearance
of the person as required, or will pose a danger to other persons
and the community."” Subsection (b)(6) was amended as follows;
"If a judicial officer determines under (a) of
this section that the release of a person will
not reasonably assure the appearance of the
person, or will pose a danger to other persons
and the community, the judicial officer
may
(6) Impose any other condition considered
reasonably necessary to assure the defendant®s
appearance as required and the safety of other
persons and the community."”
The State urges that these amendments permit the
detention of defendants without bail when the judicial officer

determines that the defendant "will pose a danger to other persons

and the community." To support this argument the State refers



to the Judiciary Committee Report on House Bill No. 166:
"This bill provides that a judge 1in determining the
amount of bail to be posted for release of an
individual accused but not yet tried may consider
the amount necessary to guarantee his appearance
for trial and also the safety of other persons
and the community. The concept of the safety of other
persons and the community is a new matter. This
reason may be used to set higher bail or even to
refuse bail." 1967 Alaska H.R. Jour. 339.
The committee®s intent seemingly was to permit a judicial officer
to consider "danger to the community"™ as a factor in setting bail.
The legislature could not, of course, infringe upon the con—
stitutional right of bail.
Thus the amendment to subsection (@) of AS 12.30.020

operates to add another factor to oe considered in determining

whether an accused person is entitled to be released on personal

recognizance or on an unsecured appearance bond. This amendment
does not amount to a repeal of the right to bail found 1in
AS 12.30.010. In like manner, the amendment to paragraph (b)(6)

of AS 12.30.020 added another factor to consider in determining
whether additional conditions should be imposed on a defendant.
Neither provision may be read as empowering a judicial officer
to deny bail. In reaching this construction, we consider it
significant that the legislature did not undertake to amend

AS 12.30.010 which we have noted remains as 1in the original
Alaska Bail Reform Act and expressly provides for right to bail.
Although the trial court may not deny bail to an accused, the
trial judge can consider danger to the community as a factor 1in

assessing the amount of bail or fixing the terms of a conditional

-17-



24
release. We hold therefore that the 1967 amendments, Ch. 112

SLA 1967, to the Bail Reform Act do not permit the detention of
persons without bail Moreover, a legislative enactment expressly

permitting "-he detention of persons without right to bail would be
25
unconstitutional unless a constitutional amendment was adopted.

It follows that the trial court erred in refusing to
grant the right to bail to appellant Richard Snyder afforded by
Article I, section 11 of the Alaska Constitution and by the
Alaska Bail Reform Act.

It is true unfortunately that crimes including those
involving assaults, robbery and the theft of property are all too
commonplace. Public safety has become a matter of the most
serious concern to all law-abiding citizens. But alternatives

other than preventive detention of an accused must be examined 1in

24 . Other factors to take under consideration are enumerat—
ed in AS 12.30.020(c).

" In determining the conditions of release under (b)
of this section the judicial officer shall take 1into account

(1) the nature and circumstances of the offense charged,

(2) the weight of the evidence against the person,

3) the person®"sfamily ties,

4) the person"semployment,

(5) the person®sfinancial resources,

(6) the person®scharacter and mental condition,

@) the length of _he person®s residence in the
community,

(8) the person®srecord of convictions,

(©)) the person®"srecord of appearance at court
proceedings,

(10) the flight of the accused to avoid prosecution or
his failure to appear at court proceedings.

25. Note, Preventive Detention, 79 Harv. L. Rev. 1489,
1500 (1966). "In those states (which guarantee the right to bail
in noncapital cases], denial of bail in a noncapital case for
preventive purposes, no matter how great the dangers posed by

release, would be permissible only by constit".. i.onal amendment."
(footnote omitted)

-18-



"the efforts to achieve reasonable and adequate public safety.

In the case of appellant Aloyisus Fabian, the trial judge
offered to release the defendent to the custody of the Anchorage
Native Program for Alcoholic and Drug Abuse. However, efforts to
enroll Fabian in the program failed. He remained in jail because
his counsel, for reasons unexplained, failed to reapply for bail.

In this instance the trial judge afforded an opportunity for de—
fendant to be released. Under these circumstances, the trial court
did not deny Fabian his right to bail.

The case of m-:.c Ray Martin presents different con—
siderations. Article 1, section 11, as we have said, guarantees
the accused in a criminal prosecution the right to bail.

However, a probation revocation hearing is not a criminal )
prosecution looking toward an adjudication of guilt or innocence.
Although this court in Hoffman v. State, 404 P.2d 644 (Alaska 1965),
required the appointment of counsel to indigent probationers 1in a
revocation hearing, that decision rested on a statutory interpre-

28
tation of AS 12.55.110 consistent with the equal protection

26. Criminal Rule 45 requires a trial within four months
from the "date the defendant 1is arrested, 1initially arraigned, or
from the date the charge (complaint, indictment, or information)
is served up™n the defendant, whichever is first."” This rule is
intended to make effective the right of the accused to a speedy
trial as well as bringing about a prompt disposition permitting
incarceration of a dangerous offender hopefully for rehabilitation.
In recognitition of this policy, trial courts should grant continuances
of criminal trial sparingly and only when necessary.

27. Trumbly v. State, Opinion No. 957 (November 9, 1973).
Gagnon v. Scarpelli, _ U.S. __ , 36 L.Ed.2d 656, 651-662 (1973)
(-"Probation revocation, like parole revocation, is not a stage
of a criminal prosecution, but does result in a loss of liberty."
(footnote omitted)). Cf., Morrissey v. Brewer, 408 U.S. 471, 33
L.Ed.2d 484 (1972).

28. AS 12.55.110 governs revocation of probation
proceedings.



clauses of both the Federal and Alaska Constitutions. Hoffman

does not hold that probation revocation hearings are to be
29

equated to a criminal prosecution.

We do not interpret Article 1, section 11 of the
Alaska Constitution to extend the right of bail to probation
revocation proceedings. While the Alaska Constitution and statutes
insure to the accused in all criminal prosecutions a right to bail,
Martin was not the accused in a criminal prosecution at the time

30
he requested bail from the trial court.

Nor do we find that appellant was entitled to bail under
the Alaska Bail Act. His reliance on AS 12.30.010 1is misplaced,
because the right to bail under this statute is guaranteed
prior to conviction. When a defendant reaches the status of a
probationer, he can no longer claim the right to bail protected
by AS 12.30.010. Nor can he claim bail under the probation

31
statutes, since they fail to mention bail, and AS 12.30.040,

29. Efforts to broadly interpret Hoffman as eliminating
the technical classifications between administrative and criminal
proceedings for purposes of the double jeopardy clause, were
rejected by this court in Alex v. State, 484 P.2d 677 (Alaska 1971).
We rejected this argument by noting that Hoffman only involved
an equal protection analysis, not the expansion of any substantive
rights as claimed by the defendant.

30. Cf. In re Law, 109 Cal. Rptr. 573, 513 P.2d 621 (1973)
(where the California Supreme Court denied a parolee®s right to
bail pending a hearing investigating alleged violations of parole).

31. AS 12.5~.080 and AS 12.55.110.
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which provides for release after trial is limited in application
to convicted persons awaiting sentence or whose appeal 1is pending.

While we hold that appellant Max Ray Martin was neither
entitled to bail under the Alaska Constitution nor the Alaska
Bail Act, we suggest bail should be withheld pending revocation
proceedings only 1in unusual cases. Trial judges have wide
latitude 1in imposing suitable conditions for prehearing release,
other than the denial of bail. The denial of bail may constitute
a needless disruption of the probation process negating the
program®"s objectives of rehabilitation and eventual 1integration
into society. Furthermore, the recent expansion in the area of
probationer®s rights by the United States Supreme Court 1in Gagnon
v*. Scarpelli, Uu.sS. , 36 L.Ed.2d 656 (1973) suggests the
granting of bail. In Gagnon, the Court, inter alia, required
as a matter of due process that a probationer be afforded a
prompt preliminary hearing to determine whether probable cause®
exists to believe a violation of probation has occurred.
Following this preliminary hearing, a final hearing must be
allowed prior to an ultimate determination concerning the
revocation of probation.

The Gagnon due process requirements were adopted by
this court in Trumbly v. State, Opinion No. 957 (November 9,
1973). Both Trumbly and Gagnon evinced a concern for considering
the rehabilitative treatment afforded by probation as a factor

in determining whether probationary status should be revoked.
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As this court stated in Trumbly,

"The requirement that probation revocation follow
after a showing of "good cause®™ requires the

trial judge to find that continuation of probationary
status would be at odds with the need to protect
society and society"s 1interest in the probationer”®s
rehabilitation. Revocation should follow violation
of a condition of probation when that violation
indicates that the corrective aims of probation
cannot be achieved.™ Trumbly v. State, Opinion No.
957 (November 9, 1973) (footnotes omitted).

In Martin®s case, there has been no showing that there

was abuse of the trial judge®s discretion in refusing to allow
32

Martin®s release on bail pending a revocation hearing.
We conclude that appellant Richard Snyder was entitled
to bail. The appeals of Aloyisus Stephan Fabian and Max Ray

Martin are dismissed.

32. We note that federal probationers are by court

provided with an opportunity for release pending a hearing.
Federal Rule of Criminal Procedure 32(f).

-22-
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m o r a n d u m Alaska Court System

to: j~ Hon. Clem R. Tillion

from:

Chairman, Judiciary Committee
Alaska House of Representatives

Pouch V

Juneau, Alaska 99801 date March 7, 1974
Sheldon S. Sprecker < SUBIECT"  plea Bargaining and
Magistrate Mandatory Sentences
Box 86

Glennallen, Alaska 99588

I would like to offer my personal opinion upon the two subjects
at hand. Due to the recent increase in concern of the ability
of the courts to handle the criminal element of our state, |
would like to comment on plea bargaining as a useful tool 1in the
disposition of cases and | would like to point out its severe
limitations.

In light of the experiences that |1 have had in sitting the bench
in Anchorage, Glennallen, Valdez and Tok 1 have seen the effects
of plea bargaining upon the populous of a large city, a small
municipality, a native village and rural areas of sparse popu-—

lation. My experience has shown that the populous of all four
areas have learned plea bargaining is a very effective means of
avoiding punishment or consequences of their criminal acts. The

native people have learned through the offices of the Public
Defender Agency that simply by agreeing to plea guilty to a much
lesser charge that they can leave the court room without financial
losses, harm to reputation or punishment. The sophisticated crim—
inals of the larger cities with highpowered attorneys experience
the same.

Plea bargaining 1in itself serves a fundamental means of clearing
the court case load. However, somewhere 1in the past we have lost
the objective of prosecution. My personal legal training 1is
extremely limited but my personal sense of right and protection

of society has received sufficient training and experience. Can
you jJustify turning loose upon society a person charged with a
serious crime (take your pick from the gauntlet of drunken driv—
ing to murder)? This person agrees to plea guilty to a reduced
charge (example: charged with armed robbery and agrees to plea
guilty to petty larceny; or is charged with drunken driving and
agrees to plea guilty to speeding; or is charged with first

degree murder and agrees to plea guilty to assault with a danger —
ous weapon; or is charged with statutory rape and agrees to plea
guilty to contributing to the deliquency of a minor child).

These examples are cases that | have had personal involvement with.



Hon. Clem R. Tillion
Page 2
March 7, 1974

These are some of the tremendous shortcomings of plea bargaining.

I do not advocate doing away with plea bargaining but it must be
severely restricted to bargaining and negotiation of the sentence

to be received, not the reduction of a charge dealing with serious
impacts upon society. This practice borders on the absurd and crim-—
inal negligence.

The most criticism seems to fall upon the District Attorney®"s office
and the judge sitting the bench and well it should. By rule of court
the judges do not have to accept the plea bargains offered by the
prosecution and defense and yet we have become rubber stamps for prac-—

ticing attorneys. The District Attorney must face the responsibility
of agreeing to accept and even suggest the lesser charges with inconse—
guential sentences. It seems to me that the State must take the posi—

tion that if a man 1is charged with a crime of a serious nature and 1is
found guixty of the charge upon his own admission he must be prepared

to face the consequences of his action. Though the District Attorney
may be overworked and understaffed and underpaid he still has a respon—
sibility to society to see that a fair sentence 1is placed upon the
individual. The judges upon the bench have that same responsibility

to issue forth a sentence that is fair and just.

I would strongly recommend to this committee that in your consideration
of any bill that would effect plea bargaining that you take 1into
account the criminal can negotiate only for a lesser sentence, not for
a lesser charge and sentence. The criminal must receive the message
that he is responsible to society for his actions.

Again, 1 totally support the concept of plea bargaining where a man
will agree to plea guilty and negotiate a reduced sentence or a condi—
tional sentence but he should be held accountable for the charge levied
against him.

MANDATORY SENTENCES

In regard to any bills considering mandatory sentences, again through
personal experiences | feel the judges of the State of Alaska have
abused the discretion of sentencing that they enjoy. I have repeat—
edly seen drunken drivers released back out on the highway with their
driver®s license intact, no financial loss and no incarceration. |
have seen men charged with assault and battery, assault with a danger—
ous weapon and other violence related crimes given a lecture and told
not to do it again and turned upon the streets.
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Perhaps if we had a mandatory minimum some people would get the

message that crime does not pay. As 1t is now, the message 1is
exactly the opposite. Crime does pay and pay very well and if
you"re caught it is just an 1inconvenience. I would recommend, as

a practicing judge, some minimum mandatory guide lines in sentencing.

Thank you very much for allowing me to take this time to comment
upon the pending legislation before your committee.
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The Hon. Clem V. Tillion

Cnairraan, House Judiciary Committee
Alaska House of Representatives
Capitol Building

Juneau, Alaska 99801

Re: 11B 452, 460, 512, 513,
515, 563, 564, 565, 566,
570, HJR 67, 71

Dear Mr. Tillion:

The Supreme Court of Alaska has reviewed the bills to
be considered at public hearings to be conducted by the House
Judiciary Committee on Wednesday and Thursday, February 13 and
14, 1974. We didnot feel that it was appropriate to comment on
all of the bills, but it did seem desirable for us to express
our views on certain subjects set fortn in some of the bills and
resolutions. Specifically, we have the following comments:

HBs 452, 460, 512, 513 and 465- All of these bills
involve mandatory minimum sentence provisions. Enclosed here—
with 1iIs a copy ofour letter addressed to the Hon. Lowell Thomas,
Jr. dated January30, 1973 witn reference to a provision for

a mandatory minimum prison term. While the letter pertains to
SB .15, the comments are equally applicable to other bills con—
taining similar provisions. For the reasons set forth in the

letter of January 30, 1973, the Supreme Court disapproves of
statutory requirements compelling mandatory minimum prison sen—
tences. HBs 452, 460, 512, 513 and 565 involve mandatory
minimum sentence provisions and the Supreme Court accordingly
recommends that those requirements of the bills be deleted.
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HB 563- The Supreme Court endorses this bill requiring
the transmittal of criminal records and data to the place where
a criminal is confined, and recommends its passage.

IIB 564- We recommend against passage of this bill, which
in effect prohibits plea agreements between the prosecuting attorney
and defense counsel. We do not believe that any such agreements
should be binding on the court; but under the present system
of handling criminal cases, plea agreements between prosecuting
attorneys and defense counsel as to recommended sentences are
a necessary tool. Without plea agreements, many cases now dis—
posed of by plea would in all probability require full trial
at a great deal of unnecessary expense and loss of time by court
personnel, prosecuting attorneys, defense counsel and witnesses.

HB 566- This bill requires a mandatory pre-sentence
investigation report by the Probation Service within the Department
of Health and Social Services before a court imposes sentence on a
convicted felon. It would amend Criminal Rule 32(c) which presently
provides for such reports when directed by the court.

The Supreme Court is willing to modify 1its rule so as
to require a pre-sentence 1investigation report; in all cases if the
court can be assured of adequate funds for implementation of such
a rule. If the legislature does decide to proceed with this bill,
we would recommend that the words "by the Probation Service witnin
the Department of Health and Social Services"™ be deleted since
there is a likelihood that such reports nay bo obtained from other
reliable sources as well as the probatior Service. The bill would,
in effect, prohinit the use of reports by other personnel.

HB 570- We oppose this bill which requires restitution
or reparation to aggrieved parties througi the Alaska Court System
for actual damages or loss caused by a crime for which a convic-—
tion is had. This bill would necessitate lengthy trials on
unrelated damage 1issues as a part of criminal proceedings. Often
damage issues are among the most involved and time consuming por —
tions of civil litigation. The bill woulc further place a heavy
burden on administration of the Alaska Court System with reference
to the collection of such damages and payment to aggrieved parties.
While in some cases a requirement of reparation is a valuable
sentencing tool to be used by a trial judge, the mandatory require—
ment of the statute would place an unnecesnary financial burden
on the judicial systenm. Unfortunately, 1in the vast majority of
criminal cases, the defendant has no funds with which to meet damage
awards; and in the cases where the defendimt is financially
responsible, civil remedies are available. The court does feel
that the present laws providing for compensation to victims of
crime could well be broadened in scope so an to increase the amount
of payments.
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HIJR 67- This resolution proposes an amendment to the
constitution so as to except from bailable offenses those having
a penalty of imprisonment 1in excess of eight years to be imposed
upon conviction. We are enclosing herewith a copy of the opinion
of the court in the case of Martin, et al v. State, No. 1785.

You will note that the opinion specifically refers to the 1967
amendment of AS 12.30.020 permitting judicial officials to
consider "danger to the community"™ as a factor in setting bail.
We stated at Page 17 of the opinion:

Although the trial court may not deny bail

to an accused, the trial judge can consider
danger to the community as a factor in assess—
ing the amount of bail or fixing the terms of
a conditional release.

We thus believe that the trial judges have adequate power to
consider danger to the community as a factor in setting bail and
it thus appears to us that there is no necessity for amending
the constitutional provision relating to release on bail.

HIJR 71- We oppose this proposed amendment to the
constitution which would add to the criteria for penal adminis—
tration, now based on "the principle of reformation anu the need
for protecting the public,” the further provision "and the
need for proper punishment as a deterrent to the commission of
future crimes". We have construed the Alaska Constitutional
provision pertaining to punishment in the case of State v. Chaney,
477 P.2d 441 (1970). You will thus note that 1in holding that the
sentence imposed by the trial court was too lenient we specifi—
cally construed the existing constitutional provision as including
consideration of:

deterrence of the offender himself after his
release from confinement or other penological
treatment, as well as deterrence of other
members of the community who might possess
tendencies toward criminal conduct similar to
that of the offender, and community condemnation
of the individual offender, or in other words,
reaffirmation of societal norms for the pur—
pose of maintaining respect for the norms
themselves. 477 P.2d at 444.

Thus, deterrence of the offender and others from commission of
future crimes has been construed by our court as being encompassed
in the present constitutional provision. We therefore do not
believe that the proposed amendment 1is necessary. We enclose a
copy of our opinion in the case of State v. Chaney.



The Hon. Clem V. Tillion
February 14, 1974
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OQur failure to discuss some of the proposed legislation
is not intended to indicate either approval or disapproval, nor
are we 1intending to give any indication as to whether or not any
of the bills or portions thereof may be invalid for any reason.
The views expressed in this letter are those of the Supreme Court
and are not of the trial judges within the Alaska Court System.

We appreciate the opportunity of presenting these
comments to you.

Very truly yours,

$ay A/ Rabinowitz (&S
Chief Justice
Alaska Supreme Court

cc: Sen. Robert H. Ziegler, Chairman
Senate Judiciary Committee



March 14, 1974

The Honorable Terry Miller,
President Alaska State Senate
State of Alaska

Capitol Building

Juneau, Alaska 99801

The Honorable Tom Fink,
Speaker Alaska State House
State of Alaska

Capitol Building

Juneau, Alaska 99801

The Honorable Robert Ziegler,
Chairman Judiciary Committee
Alaska State Senate

State of Alaska

Capitol Building

Juneau, Alaska 99801

The Honorable Clem Tillion,
Chairman Judiciary Committee
Alaska State House

State of Alaska

Capitol Building

Juneau, Alaska 99801

The Honorable Richard McVeigh,
Chairman Alaska Legislative Council
State of Alaska

Capitol Building

Juneau, Alaska 99801

Gentlemen:

Fully realizing the importance of establishing some
priorities out of the list of some 67 law and order
bills currently pending in the Legislature, a meeting
was held at the office of Trooper Colonel Ed Dankworth
at Anchorage, Wednesday, March 13, 1974. A group of
top law enforcement officers and prosecuting attorneys,
as well as private citizens, and a representative of
the trial court judges were present. This group of
individuals, whose names appear below, reviewed the
package of law and order bills in order that a priority
list could be submitted to you by this group Tfor your
conside ation.



The meeting was attended by:

Bob Atwood, Editor Anchorage Times

Joe Balfe, District Attorney Anchorage

Ed Dankworth, Colonel Alaska State Troopers
Earl Hibpshman, Anchorage Police Chief

Dan Hickey, District Attorney Juneau

Mark Hogan, Captain Anchorage Police Department

Eben Lewis, Superior Court Judge

John Spencer, Anchorage City Attorney
Harold Sydnam, Captain Alaska State Troopers

Bill Tobin, Anchorage Times

Pat Wellington, Commissioner

Public Safety

After a complete review of the law and crder bills, the
following list was extracted as being the tools to accomplish

the most good in curbing the ragingcriminal
our State. Comments are set out byeach bill

suggested and adopted by the group.
BILL NO.

SB 297 - by Lewis
An Act relating to the making
of false reports to a peace officer.

SB 313 - by Rules Committee - Governor
An Act relating to bail; and
providing for an effective date.

IIRJ 66 - by Fisher

Proposing an amendment to the
Constitution of the State of Alaska
relating to release on bail.

SB 321 - by Rules Committee - Governor

An Act amending the Uniform
Narcotic Drug Act; and providing for
an effective date.

SB 322 - by Rules Committee - Governor

An Act relating to operating a
motor vehicle while under the
influence of intoxicating liquor or
narcotic drugs; and providing for an
effective date.

activities 1in

if amendments were

COMMENTS

Endorsed as amended
copy attached.

Endorsed as
introduced.

Recommend the dele—
tion of the mandatory
provisions under sub-—
section (@ (@) (line 14
and 15) substitute to
read as Tfollows: by
imprisonment for a term
of not more than 10
years.

Endorsed as
introduced.



SB 323 - by Rules Committee - Governor
An Act concerning immunity of a

witness Tfrom prosecution related to court

ordered testimony; and providing for an
effective date.

SB 335 - by Rules Committee - Governor

An Act relating to the crime of
resisting arrest; and providing for an
effective date.

SB 336 - by Rules Committee - Governor
An Act relating to unlawfully
obtained property; and providing for an

effective date.

SB 338 - by Rules Committee - Governor

An Act relating to the crime of
conspiracy; and providing for an
effective date.

SB 446 - by Rules Committee - Governor
An Act relating to homicide; and
providing for an effective date.

SB 391 - by Ilartig and Hackney

An Act relating to disorderly
conduct; and providing for an
effective date.

SB 512 - by Fisher, Hackney and Huber

An Act relating to the imposition
of minimum penalties for the conviction
of certain crimes; and providing for an
effective date.

I11B 513 - by Fisher, Hackney and Huber
An Act relating to the commission

of a felony while released on bail; and

providing for an effective date.

HB 633 - by Urion

An Act relating to the carrying
of firearms in places licensed to
sell intoxicating liquor.

Endorsed as introduced.

Endorsed as amended
copy attached.

Endorsed; suggest
amending by adding at
line 13 between the
words "possession or"
the words "purpose of
sale™.

Endorsed, suggest
amending by deleting
at line 16 and 17 the
words "provided that
he 1is convicted on
the initial felony
charge".

Endorsed as amended -
copy attached.



HB 562 - by Rules Committee - Legislative Endorsed as introduced.
Council by request of the Interim
Committee on Correstions and
Probation.
An Act relating to increased punish-
ment for prior criminal conviction.

HB 543 - By Rules Committee - Governor Endorsed as introduced.
An Act relating to unfair trade

practices and consumer protection;

and providing for an effective date.

HIR 93 - Judiciary Committee "
Proposing an amendment to the grand

jury section of the Constitution of the

State of Alaska.

We urge you to consider these bills in the light of the
unanimous support given by the named officers and officials.
Our support of these particular bills is not a demonstrative
effort to minimize the need of any other bills or to reflect
adversely on them. This list is our attempt at sifting
through the total package and determining the laws we feel

are most needed at the present time in order to effect the
necessary curbing of the inordinately high percentage increase
in crime in Alaska.

Col. w.E. Dankwortli
Director
Alaska State Troopers

ED:JRS:gml:saa
Enclosures
cc: Members listed above.



IN THE SENATE BY LEWIS

SENATE BILL NO. 297

IN THE LEGISLATURE OF THE STATE OF ALASKA -

*TO®
EIGHTH LEGISLATURE - SECOND SESSION
A BILL
«if v}
For an Act entitled: "An Act relating to the making of false reports to a g

. *'o( .$
peace officer."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.30 is amended by adding a new section to read:

Sec. 11.30.215. MAKING A FALSE REPORT TO A PEACE OFFICER,

(a) Except as provided in (b) of this section, a person who wilfully and knowingly
makes, or causes another to make, a false report of an alleged criminal offense to
a peace officer or a law enforcement agency is g ilty of a misdemeanor, and upon
conviction is punishable by a fine of not more than $1,000, or by imprisonment
for not more than one year, or by both.

(b) A person who wilfully and knowingly makes, or causes another to make,
u false report of an alleged criminal offense to u peace ofPcer or a law enforce—
ment ugcncy is guilty of a felony if the false report causes an innocent person
to be wrongfully charged with, or convicted of, a criminal offense or ifa person
is physically injured as a result of the lalso leport. A person convicted under this
subsection is punishable by imprisonment for not less than one year nor more
than 15 years, or by u fine of not more than $25,000, or by both.

(c) Inuddition to the penalities prescribed in (u) and (b) of this section,
the court may, in its discretion, require restitution by tho convicted person
to the law enforcement agency involved for all expenses incurred us a direct

result of the false report.



IN THE HOUSE BY HARTIG AND HACKNEY

HOUSE BILL NO. 331

INTHE LEGISLATURE OF THE STATE OF ALASKA

EIGHTH LEGISLATURE - FIRST SESSION

A BILL

For an Act ent tied: "An Act relating to disorderly conduct; and providing

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.45.030(u) is amended by adding a new paragraph

to read:
) in a public or private place addresses language to

anyone present which would be likely to provoke a violent reaction in

a person of ordinary sensibility.

#See. 2. This Act takes effect on the day after is pussage and approval

or on the day itbecomes law without approval.



Representative Clem Tillion
Pouch V
Juneau, Alaska

Dear Clem;

Re: Lev order legislation.

V. seema to tan that, our judicial branch i,f state government is carting
undue pr-anur* or the legislative branch in ar. effort to suppress effective
law And order legislation.

profession in g*nersl adequately protec the lav; abiding segment of our
soclely,

"*11 do T rcrffmbe: ;he part dry vtcn capital punislar.ht waa abolished ia
Alaska. It ves after the conviction of a nan who confessed to the assault and
rape of one woman *nd the rape nnd murder of another. Me wat sentenced to hang
on the r«ne snd murder charge and sentenced to 15 yearnon he assault and rape.
He got off the hanging conviction on a technicality andserved 6 yearsof tha
other sentence after which he was released. Tn three weeks hev.*a back in
jail for snothar violation of the same nature.

It has gotten to the point now where organised groups must patrol their
neighborhoods to protect themselves and neighbors from the muggers, rapists,
and burclars. residences and cnblns in remote areas are almost Impossible to
protect and whan a criminal 1is arrested, he 1is buck on the. street almost
immediately.

Tha administrator of our judicial eyste. says he needs more money - money
for what.? To finance tha Public Defenders office so they can turn the hoods
out faster?

I say If tha first and second offenders were properly taken cars of, wa
would not have tin* third, fourth, fifth, etc. offenders to worry about and
our judicial system could operate on less money - not more.

I hope that you and your colleguea In our state legislature will work
hard for tha passage of legislation that will guarantee society adequate

protection from the criminal element.

Sincerely yours

Bob Barnett

P.3. I also think that "pushers" of hard drugs should b« on the list for
capital punishment.



March 10, 1974

The Honorable Clem Tillion,
Alaska State Representative
Pouch V

Juneau, Alaska 99801

Dear Clem:

I am enclosing a copy of the resolutions our committee
came up with at the convention yesterday. ( Time did not
permit much in the way of quantity as we finished the
whole convention in the afternoon). You will note #4, on
capital punishment. This brought on considerable debate
the opposition being led by Don Oberg. He swung only three
votes to his side in spite of much emotional imput. There
were nine members on my committee and Bon offered the only

opposition.

In reply to Don ™ disertation on the right of society to

take revenge and his effort to put faces on the criminals
involved, | said," We seem to be puting faces on the offender.
How about the Victim ? Can we close our eyes to those who
suffer at the hands of these criminals ? It is, indeed, a
shame that any member of our society must place himself 1in

a position where we have no reasonable alternative but to
determine he no longer is able to live amongst ducent people.
In any event, when it becomes necessary to invoke the death
penalty, we should not do it as revenge, but rather with a
prayer in our hearts that others of our species will not sink

to the dephto which requires such drastic action.””

I have talked to many people since receiving a copy on H .B.

#675 and have yet to find one who opposed the b ill, except

as stated above, I have talked to M inisters, Business men,
Police officers, W orking men, Teachers and others. The public,
Clem, is overwhelmingly in favor of this b ill.

You may read any part or all of this into the record should

you so desire. Regards Westphal



March 9th, 1974

Resolutions approved hy the House District 11 Convention.

1. Resolved that OSHA be raduoed to an advisory instead of a
regulatory agency.

2. Resolved that ASHA (Alaska state housing authority) confine
their functions to that of personal, people type housing
proJsots.

3. Resolved that the cosmissioners of the Dept, of Environmental
Conservation exercise the power placed in their hands and that
the Department perform greater educational functions and seek

publio input prior to issuance of any proposed regulations.

4. Resolved that we support the concept of capital punishment
for certain specified crimes such as those described in
House Bill #675* Also those found guilty of wholesale
Distribution of illicit drugs.
Hotel (Don Oberg wished it to be noted that he taken exception.)

Earl Westphal, Chairman, Resolutions and Platform Committee

M
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5360 E. 41st Avenue
Anchorage, AK 99504
March 7, 1974

Hon. Clem Tillion

House Judiciary Committee
Pouch V

Juneau, AK 99801

Dear Mr. Tillion:

The following are some personal observations about how our
criminal justice system may be improved, that | wish to present
to you and your committee for consideration. Although I am
presently employed by the Court System, the comments herein
are not necessarily those of the judiciary, but rather are
offered strictly as a private citizen interested in making
our justice system more responsive to the present and future
crime problem. My 1i1deas have been formulated as a result of
having been the Director of the Criminal Justice Commission
during 1970 and 1971, and since then as a Planner for the
Court System.

My recommendations are primarily from the standpoint of manage —
ment and systems analysis, rather than that of a professional
police officer, attorney, or correctional official, ana to that
extent, may approach the crime problem from a different perspec—
tive than most other observers to date.

Rather than comment on the multitude of pending bills, 1 wish

to restrict my observations to what I consider the most

pressing problems 1in our justice system. My comments concern -
1) the need for greater coordination and exchange of information
among justice system agencies and among those agencies and the
legislature; and 2) the problem of plea bargaining.

Perhaps the area most in need of change, as well as having the
greatest potential for improvement, at no additional cost, 1is
greater information exchange and coordination among the justice
system agencies and between the justice system agencies and the
legislature. We like to think our justice system is indeed a
system. I suggest it is a "non-system"™, comprised of a multitude
of independent agencies competing for scarce resources, with
little concern or even awareness that they are but a part of a
much larger system. IT we agree that the goal of the "justice
system”™ is to reduce crime, then the components comprising the
system should all strive toward that goal, realizing that each

is but an integral part, and that each must work with the other,
since each has a vested interest in the activities of the other,
in order that as a group, their goal may be realized and society
thereby served. In fact, however, coordination and communication,
at least at the policy level, is minimal. The sub-goals of each
agency seems to be paramount, and the overall goal of the systenm
secondary. Rather than work together, they criticize and point



Hon. Clem Tillion
March 7, 1974
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the finger of blame at their colleagues, often taking to the
public media in the process.

The recent Big Lake conference seems to be nothing less than

a public admission that the agencies in the justice system have
not and do not periodically meet together to coo.dinate their
activities and resolve differences. Significantly, it took the
legislature to get them all together and talk over their problems.
The legislature did what they apparently were 1incapable of doing
themselves. The need is obvious - and it will not require an
appropriation.

Closely related to, and a part of, the lack of cooperative

action by the components of the justice system is the resulting
tendency toward independent decision-making by both the legislature
and the agencies of the system without concern for the impact of
their decision on the other parts of the system. And here is

a problem in which the legislature must share in the blame. Perhaps
the best and most recent illustration was the appropriation last
session of $350,000 to the State Troopers for additional efforts
for apprehension of drug violators. Recognizing a possible problem
with such an infusion of money into only the law enforcement
sector, without apparent concern for the related needs of
additional prosecutors, among other system needs, | wrote to an
Anchorage area legislator who is quite concerned about law and
order, suggesting that part of the appropriation buy additional
prosecutors. To not do this would result in a glut: of additional
cases on the District Attorney, and the necessity to plea bargain,
resulting in the legislative intent being watered-down and thereby
relatively ineffective. Just a month or two ago, this fear was
realized when the Anchorage District Attorney was quoted 1in the
newspaper as needing more staff to handle the additional drug

cases being generated. The lesson seems clear. Both the
legislature and the individual agencies must come to realize that
their perceived needs must be viewed in the context of the entire
system, and that simp.1/ adding more cops will not solve the

problem.

Another example of independent decision-inaking concerns the
pending vote on March 12 about area-wide police authority for

the Anchorage Borough. Whether police protection is extended
in that manner, or some other way, there is little doubn that
Borough residents will have police protection. While there has

been due concern voiced as to how the city police will be affected.
I have seen no evidence of attempting to project the number of
cases these additional 100 policemen will generate, the impact

of that caseload on the District Attorney, the Court System, etc.
What will probably happen is that the police will be hired, and
after their efforts become noticeable, the District Attorney,

the Court System,and possibly Corrections and the Public Defender,
will then complain about not having enough money and manpower,

when the projected impact should have been worked out before the

fact, and the legislature presented with some sort of estimate
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of additional system needs.

Fortunately, a solution for both the lack of coordination and
the tendency toward independent decision-making seems to exist,
but is not yet being fully utilized. Obviously some forum is
needed to bring together the justice system agercy heads to plan
cooperatively, and in the process, affect greater coordination
and information exchange. This forum exists now, 1in the
Governor®s Commission for the Administration of Justice, set

up in 1970 to administer the Federal Law Enforcement Assistance
Administration progranm. With but slight modification, the
Commission members, which include all justice system agency heads
and some legislators, could expand their activities to embrace
the concept cf the cooperative decisional process and exchange
of information.

The legislature, on the other hand, could materially assist the
justice system process by weighing carefully the consequences of
resources allocated to only one segment of the system. It seems
that an impact statement might be required of the other aystenm
compon3nts of any proposed legislative assistance program to
individual agencies of the system or of new laws that would

affect the entire system. Thus before future monies are allocated
for police, the courts, or corrections, an impact statement

could be required. In the earlier case of the $350,000 for drugs,
a statement could have been required, estimating the additional
prosecutors, public defenders, judges, etc., that would be
required to handle the anticipated additional caseload, 1in much
the same way that an environmental 1impact statement 1is required
before pipelines and roads are constructed.

Plea bargaining has both advocates and detractors, and is a

subject not generally well understood by the "man on the street".
Rather than completely abolish plea bargaining, | would strongly
urge that it. be authorized only in certain specific situations.

It should be used for example when a person has been overcharged
(perhaps by frustrated police who hope to get at ™ast one charge
to stick), or as a concession to a person who would agree to
cooperate with the state in a given case, or to become an informant

for the police. Perhaps the only time plea bargaining should
not be allowed is when it is used as a device to keep the "system"
running”. In other words, it should not be permitted simply because

we have an inadequate number of prosecutors, or problems with
calendaring of cases 1in the courts, or other similar shortcomings
of the justice system. Rather, the system should be flexible
enough to handle the increasing caseload, rather than making
concessions to an accused simply to get around the problem of
inadequate resources. Such action does not meet the problem of
inadequate, does not deal firmly with the accused, and certainly
does not meet the needs for protecting society. Therefore, |
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suggest retaining some limited plea bargaining, but not
permitting it as a means of side-stepping problems of the
justice systenm. Alaskans in general, would be hard-pressed

to understand why a person with a valid charge of burglary could
end up pleading guilty to trespassing simply because there are
inadequate prosecutors to handle the existing caseload.

Hopefully, the foregoing has presented some viable alternatives
for legislative consideration, 1in attempting to improve our

justice system machinery. I would be happy to comment further,
at your request.

M. Jhmes Messick

‘pk



February 26, 1974

Representative Clem V. Tillion
Pouch V
Juneau, Alaska 99801

Honorable Sir:

The Alaska Association of Chiefs of Police rret February 25, 1974, in Anchor age,
Alaska, to discuss the current professional criminal legislation.

The general feeling of the membership was we did not have enough time to care-
fully analyze each one of the bills dealing with criminal legislation. While some bills were
good, others contained severe plans.

The membership felt we should devote our time and efforts to pointing out what
we consider major weaknesses in the criminal justice system.

The primary concern of the members is what appears to be a "revolving door
policy,” in dealing with the repeated criminal offender. We recognize the blame cannot
be shouldered by any one agency, but must be shared by all members of the criminal
justice system.

In this attached resolution, we have not tried to draft legislation, but merely
point out areas of grave concern.

We sincerely hope these matters, as set forth in the resolution, will receive your
utmost consideration.

Be assured of our cooperation in matters of mutual concern.

Chhlif Berry/W. Pegram’
Secretary/Treasurer
A.A.C.O.P.

Box 3173
Kenal, Alaska 99611
dWP/dl

Attachment



A RESOLUTION OF THE
ALASKA ASSOCIATION OF CHIEFS OF POLICE
CONCERNING THE ADMINISTRATION OF
CRIMINAL JUSTICE IN THE STATE OF ALASKA

WHEREAS, the Legislatureof the State of Alaska is currently considering various
bills concerning the administration of criminal justice in and the criminal laws

of the State of Alaska: and

WHEREAS, the Alaska Association of Chiefs of. Police is extremely interested and

concerned with the administration of criminal justice in Alaska; and

WHEREAS, the volume of proposed legislation introduced in the Legislature is
indicative of the concern felt throughout the State, regarding the administration

of criminal justice; and

WHEREAS, the Alaska Association of Chiefs of Police recognizes that the motivation
prompting the current proposed criminal legislation is based largely on tho concern

over the increasing crime rate; and

WHEREAS, recidivism is a prominate factor in tho increasing crime rate:

NOW, THEREFORE, the Alaska Association of Chiefs of Police resolve:

1. That tho Associationurges the Legislature of the State of Alaskn to consider

the purposes of bail andthe current statutes concerning bail, in-as-much as the

citizens of the State are not being protected from tho repeat criminal while he

is out on bail.

2. That Association urges the Legislature to consider amending current State

Statutes concerning the charging and sentencing of habitual criminals to provide



for mandatory charging and sentencing under those Statutes rather than disc e-

tionary, as now provided.

3. That the Association urges the Attorney General of the State of Alaska to
establish guidelines for tne control and exercise of plea-bargaining in criminal

prosecutions.

4. That the Association urges thelLegislature to make whatever appropriations

necessary to insure that the termsand conditions of probation are complied with.

5. That the Association urges the Legislature to provide that the composition
of the Hoard of Parole include as a member a professional in the field of law
enforcement and that any pre-parole interview with a prisoner be conducted by a

majority of said Lioard before a decision be made to parole an inmate.

6. That copies of this resolution be sent to both houses of the Alaska Legislature,
the Attorney General for the State of Alaska, the Governor of the State of Alaska,
news media, mayors and city managers of Alaskan cities and the Justices of the

Supreme Court of the State of Alaska.

Passed and approved this 25th day of February, 1974.

) ) ) - InomH? 4 A )
fresident, Alaska Associa- Vice-President, Alaska"" Secreydry-irunsurer;
tion~of Chiefs of Police Association of Chiefs of Alaska Association of

Polico Chiefs of Police
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THIRD JUDICIAL DISTRICT
941 FOURTH AVENUE

ANCHORAGE. ALASKA

CHAMBER* OF 89501

OCCHIPINT', Prssliding Jidg«

February 21, 1974

House Judiciary Committee
Pouch "v"
Juneau, Alaska 99801

Dear Mr. Chairman:

Your concerned Committee appears to have taken testimony
ranging broadly from many witnesses. However, in observing
tho comments, it reminds me of the story where a group of
blind men tried to describe an elephant. Their conclusions
were of course limited to the small area of contact which they
experienced. Those testifying before your committee appear to
have done the same.

One area of testimony touched on the leniency of the Courts as
the reason for the escalation of crime 1in Alaska. Another area
faulted placing people in jails, or long sentences. Others
blamed the police, probation officers, or the laws themselves.
No one, however, in my opinion has brought the combination of
factors together to reconcile the various conflicts. 1 doubt
if |1 can, but would like to make some observations for your
consideration.

Initially, the laws themselves as you Legislators have passed
are substantially adequate with the exception of a need for
strong bail requirements, and confirmation as to what 1is
rehabilitation.
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A segment of our society feels that rehabilitation is the sole
goal of our penal systems. Others feel punishment alone should
be the criteria. But neither can adequately or humanely define
what they mean. IT rehabilitation 1is interpreted as a series
of lectures, or some exposure to psychiatric or psychological
treatment, it is obvious that this concept is meaningless. If
punishment means warehousing bodies again this can easily be
seen as inadequate. Our present system, from the view point of
the courts is to combine both punishment and rehabilitation as
well as an affirmation to deter others pursuing the same anti—
social behavior. Our Supreme Court has set down these concepts,
and no one can quarrel with them. The breakdown is in interpret—
ing the methods to accomplish these goals.

Persons pursuing anti-social conduc, must be made to understand
society will not tolerate such behavior. To accomplish this
takes a variety of sanctions. But basically, the message these
individuals must get is that "crime does not pay". Once this

is established, our system of justice will be respected by all,
those it protects as well as those it affects. I believe the
reason we have no respect presently may be easily traced to in-—
effective sentences, and ineffective institutions. No matter
what the sentences given by our Courts, it is well known, at
least by the judiciary and defense attorneys, as well as the
criminals, that the criminal will serve a small part of the
sentence. Our system presently allows a defendant to apply for
parole immediately upon being sentenced. Although a statute does
state that a judge may impose a mandatory service up to one
third of the sentence given, this statute has not been followed
or upheld as it should be. Thus, a criminal who 1is given a
sentence of 5 years, after a lengthy sentence hearing knows that
he can walk out of jail in a few months. How can such a system
gain respect? In addition, no matter how long the sentence,
work and school releases are doled out without supervision and
in most cases, without adequate investigation. It does not take
a genius to arrive at the conclusion that a criminal who can
obtain such an early release, and actually be further benefited
with work or school releases would have little or no respect

for the law.

The Courts arrive at a sentence, but have no control thereafter.
To further evade what may be considered a reasonable or even
lenient sentence makes our system valueless and plays into hands
of the criminal. Of all the sentencos meted out, none have been
fully served, few have served as much as one third, and the

vast majority only a token period.

The institution or prisons involved do not function as well as
they might because of the failure or complete absence of meaning—
ful programs. Some would suggest clinical type institutions and
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almost a one one one ratio for treatment. Assuming this would
have value, the cost would be prohibitive, and the element of
punishment or persuasion from criminal activity to approved

social behavior would be almost totally lacking. Prisons should
be completely reorganized, and 1inmates put to work on projects
or industrial vocations. They should be paid regular wages,

and part of their wages (25%-50%) used to offset the burden on
the taxpayers for their keep. Many products or goods could be
manufactured within the prison which could be used by other
State agencies. The impact on the privatecommercial sector
would be minimal, and the benefit to all tremendous. 0Of the

earnings, the inmate would then also be able to maintain his
family, pay restitution to the victims (forgotten 1in every way
at present), and save, if any funds remain, for his executive
release and re-introduction into society.

School programs should be made available in the evening hours
within the institutions, not as an escape from prison or
alternative to custody as it presently exists. And recreation
could be made available, 1including the companionship of an inmate
spouse on a periodic basis. This would tend to eliminate one of
the worse conditions existing today, and leading to homosexual

or other devient behavior which frustrates rehabilitation.

Unless sentencing and custodial structures are reinforced, all
the well meaning proposals will fall short of accomplishing

the aims of our judicial systems. Respect can only be gained

by a firm, positive program, to cease making crime pay, to allow
the criminal to effecuate some positive expression with the
knowledge he has placed himself in the position he finds himself,
but allowing him to re-evaluate his values 1in a positive and
dignified manner.

Occasionally we will find the hard core criminal who will scoff
at positive programs, and who will probably become institution—
alized, or unable to function in society. That person will

have to be maintained in a maximum security institution for
extended periods of time. At present, however, we do not so
segregate, nd our costs of maintenance exceed the student fees
for our most expensive colleges and universities, and vet the
results are negligable.

Finally, a paid professional parole joard isessential. Presently,
well meaning but ill equiped 1lay persons arepolitically

appointed. They have other interests, 1including businesses and
various othor callings which monopolize their tinme. A full,
professional evaluation 1is not done, and persons are released

with little consideration as »o0o the crimes committed andthe

impact on society with their early release. Neither can any of
the existing board reach any assurance that the? person has
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learned to function in society, except from recei t past behavior
in the institution, which is hardly a sufficient basis for
evaluation.

I am making these observations to you as a concerned Judge, and
.0 not speak for the entire Court System. Many of my colleagues
would agree with me. However, this comes to you as my 1individual
opinion and observation, and is made with a sincere prayer to aid,

not to criticize or hinder.

Sincerely,

C. J. UUCUJ.pjIILJ.

CJO/jm
cc: Senate: House of Representatives:
RelLtig Fischer
Rader Orsini
Lewis McVeigh
Harris Chance
Miller Miller
Groh Fritz

Ziegler Ilartig



