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statutes: one protect Lag physicians (."ho serve o*, and i.n-
dividuals wnho provide inform." ;>a ;, n'i-r.-rj
committees; t'.is other providing iuuuai.r.y. to chose v.ho sup—
ply information 1O any in-hospital staff committee whose
purpose 1is the evaluation and improvement of the quality
of care.20

Since the states that enacted these limited statutes (in re-
sponse to the utilization review requirements of the federal
Medicare/Medicaid Legislation.) have alLready demonstrated a
willingness to Limit hospital reviewer's liability, it is
reasonable to suppose that they will now be willing, if
asked, to clothe with immunity review activities concerned
with quality as well as economy.

The immunity offered by the remaining 25 of these 36 stat-
utes is relatively more inclusive, but even these laws vary
with regard to the specific persons and activities covered.
In some, coverage .is directed specifically to "members" of
"medical staff" review committees;2l while others include
members of the hospital's board as well.22

Several statutes specifically extend immunity to third par-
ties providing information to medical review committees, 22
and others also protect committee agents, employees, con-
sultants, and advisors. ' A few contain provisions broad
enough in scope to cover nursing and other health profes-
sional evaluation committees.'5

JCn addition, the language in most of the statutes is broad
-enough to include-any qua-lity maintenance-activity. They
.speak"“i'n turns of .'evaluation and improvement-of the-qual-
ity of carc" or "evaluation of credentials and qualifica-
tions of physicians for performance of their duties.”

But a few are more restrictive; one, for example, irentions
only "retrospective™ medical reviews.70 Another has been

construed to cover only "actions taken by a medical commit-
tee (i.e., refusing, suspending or revoking hospital privi-
leges to any doctor) and [not] possible defamatory publica-
tions made by such a committee."2'

The desirability of relieving the fears of liability of
persons engaged in quality maintenance activities has also
been recognized by Congress. The Professional Standards
Review Organization (PSRO) section of Public Law 92-603
contains a provision limiting the liability of members and
employees of a PSRO and of those providing professional



consultation art! sacvt'cos or otis

And the Ssp(2*t of the S&oviitaiej ' Comaiso lon ok
Malpractice supports the principle of ittar.unity v/ith this

recommendstion:

The Commission PECOMMENDS that the states enact
legislation to authorise, with due process, the
appropriate commi-rcee of a hospital v.-viical

staff to suspend, revoke or curtail the privi-
leges of a physician for good cause shown. The
committee r.eabers and the hospital should have
qualified immunity from suit for their acts

In the end, however, an immunity statute
a hospital's internal review programs if
Is unaware of its existence and coverage,
senir.ating this essential information to
and applicants is to attach to the nutdica
analysis detailing the persons and activr
applicable state and federal law. Where
utc or where: the coverage is too limited,
ties throug'a state hospital and medical a
appropriate end needed.

These statutes may add little or nothing to the protection
already available through common law, but they do serve to
lower medical staff nnr.ie'y, thus increasing meaningful
participation .in quality mair -nance activities. (For an
analysis of the state immunity and nondiscovery statutes,
se™ the chart on page MYTH/21).

E.  INSURANCE COVERACE

Every physician knows that people seek medical treatment
for relief of problems which have no medical cure. The
same is true of legal "treatment." Despite the '-cry sub-
stantial barriers to obtaining legal relief, on occasion
a staff member or applicant who feels aggrieved by rite ap-
plication to him of hospital quality programs may never-
theless start a lawsuit. Assuring staff members of their
freedom from liability for participation in hospital re-
view may not be convincing: Iho burden of defending a
lawsuit is potentially as onerous an in Lite quest lon of
ullinntc: linhi Lity. 1ZIer

addressed.

The essence of the del'amt Inn lawsuit Is "personal barn,"”
as distinct from the notion of "bodily harm" which underlies
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the malpractice action. !>oth arc insurable risks, bat un-
less ¢ ordinary walprner. ire policy b'vuvs a <'.peei fic en-
dorsement, it wili p.at cover personal harm, in some parts
of the country, this personal harm coverage is now included
in physician malpractice insurance policies through prior
negotiation v;ith the insurance* carrier. Where physicians
are not so covered, the hospital, by rider to its own in-
surance, can cover its medical staff members against this
liability risk.

This is similar to the insurance protection that hospitals
often afford their trustees. Premiums arc generally not
costly. That r.any hospitals already provide this protection
to medical staffs is all too often unknown to the physicians
covered.

V. MALPRACTICE

The fear that the proceedings or reports of hospital review
committees or that statements made hy committee members in
the course of deliberations can find their way into mal-
practice actions has an even greater negative effect on
physician participation in these activities than clo*es fear
of defamation actions. However, the malpractice fears have
no better foundation than the defamation worries; not only
is this fear largely speculative, but the clear direction
of both reported case law and state legislation is to the
contrary.

W Confusion between quality documents and patient medical ra-
- -cords, and between the "discoverability” and "admissibility
of documentary evidence, is probably responsible Dor the
feat. However, these two types of documents are markedly
dissimilar, as are the rules relating to the discovery and

admission in evidence of each.

Discovery is intended to aid a litigant in preparing for
trial. It provides him with advance access to witnesses
or documents, thus helping him to .learn facts in support
of his complaint or defense. The information obtained is
then used to determine wnhat witnesses to subpoena, what
other records Lo look for, wnat line of questioning to
pursue, nnd so forth. A even if the discovered materi-
als are not admissible as evidence, they can sometimes be
used in cross examination at trial to cast doubt on, that
is, to "impeach,” a wits ;' testimony.

Cenerally, liberal discovery is favored; when both sides
know all of the material facts, the time required to



defense through the use ot subpoenas and other pretrial
procedures.

Accordingly, patient medical records are generally discov-
erable. And one would' suspect that these same policy con-
siderations would subject the proceedings and report, of
hospital review committees to discovery. However, that has
not beau the case; nr. overriding public interest in quality
media al care forces this contrary result.

A DISCOVERY CASES

/Attempts to subpoena hospital quality documents fall more
often than they succeed. As Bernstein .states, Hospital
records and reports that reflect upon the quality of a phy-
sician's professional performance are tempting morsels for
opposition attorneys. Few have succeeded in seeing this
confidential material." 30

Prior to passage of their respective inredi coverv estaruhrs.
a Hew Yuri; court refused discovery of medical staff commit-
tee records for use in a malpractice action, whereas a Cal-
ifornia court permitted discovery of the records of hospita
disciplinary proceedings relating to a physician's removal
from the staff.3l

In 1970, a New Jersey trial court allowed discovery of a

hospital's perinatal mortality ..committee, minutes, but that
same year, a federal district,court denied discovery of e
"minutes and reports of any Board or Committee of Doctors
Hospital or its staff concerning the death" of the plain-
tiff's husband.32

This federal court decision, which was recently affirmed hy
the United Stales Court of Anneal;: for the District of
Columbia, fully articulates the public poLi.cy considora-
tions against discovery:

The minutes and reports of the hoards or commit-
tees of the Hospital are records of medical staff
reviews by coptlttv< .-f doctors acting pursuant
to the requirements of the Joint Commission on
Accreditation of Hospitals.
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Confidential>.ty is essential affective rtin<*
tlosing of those staff meetings; and th-r.o r.ner-
ini's arc; usseatinl to the nonr i-tie improper.' :r:t
in the care and treatment of patients To sub-
ject these discussions and deliberations to the
discovery process, without a showing of excep- *
tional necessity, would result in terminating
such deliberations. Constructive professional
criticism cannot occur in an atmosphere of ap-
prehension that one doctor's suggestion will
be used as a denunciation of a colleague's
conduct in a malpractice suit.

There is an overwhelming public interest in
having those staff meetings held on a confi-
dential basis so that the flow of ideas and
advice can continue unimpeded. Absent evi-
dence of extraordinary circumstances, there
is no good cause shown requiring disclosure
of the minutes of these meetings....[They]

are entitled to a qualified privilege on the
basis of this overwhelming public interest.

In a second ruling on the plaintiff's renewed request” for the
same discovery before a different judge, the couct stated
that the earLier decision

...analyzed the considerations of public policy

supporting the extension of qualified privilege

of confidentiality concerning the subject mat- .

ter of the meetings of the hospital staff review

committees, and this Court now adheres to [the]
:ujz.-rrulingl-that the proceedings at sueh-meetings--are-- =——
I1=Srrfeittit Tell-to .a. qualified grivileger.'ois:. the. basis . .

of the overwhelming public interest found to

exist. >

Here the resolution of two conflicting public interests is
involved: promoting equitable results for the plaintiff in
a malpractice suit through liberal discovery rules, and pro-
moting the improvement and maintenance of quality :in hospi-
tals through the nondiscovery of documents and testimony
arising from the review activity. It is clear why the
"overwhelming publ ic, interest” in controls to assure quali-
ty medical care is held to take precedence o.cr the indi-
vidual malpractice plaintiff's interest.

While the plaintiff permitted such discovery may he in an
improved litigating position, denying discovery usually does



not worsen his position: he cnn still prove his case by the
traditional route—the patient medical record, the factual
testimony of those present at the care transaction that al-
legedly caused the ham, and the opinion testimony of expert
witnesses. The alternative, allowing discovery, would de-
stroy the effective conduct of the very activity in which
the public has an oven/helming interest.

Perhaps when the quality material for which discovery is
sought is the only avenue open to the plaintiff because of
truly exceptional circumstances, such as the death >' all
witnesses or the loss or destruction of relevant medical
records, limited discovery may be justified- And even the
District of Columbia decision recognizes this possibility.
But "absent evidence of [such] extraordinary circumstances,"
nondiscovery is equitable and is required by the public
interest.

The "public interest” impetus for nondiscovery is reflected
in statutory law as well as in court decisions. As of Sep-
tember, 1974, 21 states provided some degree of protection
from discovery of the information and data generated or re-
ceived hy hospital evaluation committees.

This nondiscovery principle, as a common law doctrine rather
than a statutory provision, has also been considered : two
other hospital cases. In one, the widow of a patient who
committed suicide in a federally-operated institution at-
tempted to discover the report of a board of inquiry spe-
cially convened pursuant to federal regulations to investi-
gate the suicide. A federal court in New York held that
both the report of the board of inquiry and the hospital
director's review of the board's findings were not subject
to discovery. The only portion of the report to which the
plaintiff acquired access was factual testimony by hospital
employees describing the a tual circumstances surrounding
the suicide.3h In other words, the evaluative portions were
deemed nondiseoverable.

A Kentucky hospital's liability to a patient for permit-
ting an allegedly incompetent physician to continue at

the hospital was at issue in the second case. There,

the court permitted discovery of written statements by
members of the medical staff who had personally observed
this physician's performance and were critical of his pro-
fessional ability. These statements had been solicited
by the hospital in anticipation that a hearing might be
requested when the hosnital notified the physician of

its intent to deny him permanent staff status.’

The Kentucky court rejected the public policy consid-
eration underlying the nondiscovery case law precedents



and legislative enactments in other states. but, the
court's argument that the Mew York suicide case under-
mines the nondiscovery doctrine is most unpersuasive.
And its decision is further compromised by almost sole
reliance on an earlier California case35 which was
subcecfusntly overturned by enactment of the. California
"nondiscovery" statute the very next year.33

The court did, however, suggest the availability of
some measure of protection in future cases alluring to
the possibility that portions of this subpoenaed
material might have been _egitimately withheld or de-
leted through the use of a "protective order,” if one
had been sought.

B.  NONDISCOVERY STATUTES

Of the 21 states that protect hospital review activities
from discovery, 17 specifically provide for nondiscover-
ability of the review committee’s proceedings and reports:
13 declare them generally not subject to subpoena, discov-
ery or disclosure,10 and four spaak in terms of confi-
dentiality and/or privilege.1l (Four other states have
laws that are substantially less protective.)*

Some statutes also provide, probably gratuitously, that
committee members may not be required to testify as to
what transpired during committee deliberations'*3 or that
the results of committee activities may not be admittea
into evidence. 1

The(California®statute is typical:

Neither the proceedings nor the records of or-
ganized committees of medical staffs in hospi-
tals having the responsibility of evaluation
and improvement of the quality of care rendered
in the hospital...shall be subject to discovery
...[and] no person in attendance at a meeting
of any such committee shall he required to tes-
tify as to what transpired thereat.11

A TT  TheMHinnesota”statute is one of the broadest in coverage:

Ail data nnd information acquired by a review
organization, in the exercise of its duties and
functions, shall...not be subject to subpoena
or discovery. o person...shall disclose what
transpired at a meeting of a review organiza-
tion except to the extent necessary to carry
out...[itsJ purposes. The proceedings and rec-
ords of a review organization shall not he



al artsiIn; fit L i"» < which a-"
subjecL uC considsrat Leu;. .

In this provision, a ™review organization” is defined as:

. .a committee whoso r.ar.beaso I'>is United to
profess ionais and airlnii-ti itive scatr....-md
whi.cn is -.lab. s.jc 'V a hospital, hy a clin-
ic, o mmsf-ite ny local, associations or pro-
fessionais, hy sr. . :ati.oof profession-
ais from a particular ac»a or medical insii.-
tntioa, by a health nelnten.ar.ee organisation
..., by a nonprofit health service pLaa cor-
noration. ..or hy a prota.ss Lanai stan-.iaras'
review organisation.. .to '-eether ani review
information relating to the care and treat-
ment of patients....

Congress included a nondisclosure provision in the* Profes-
sional Standards Review Organization legislation covering
the data nd reports that health care providers and pro-

fessionals submit to PSRO organisations.

Of course, if a participant in a medical staff review ac-
tivity has personal knowledge of the underlying facts of
a case, then merely because he discussed those facts at a
hospital meeting v/iLI not grant him immunity from testi-
fying ns to these facts either during discovery proceed-
ings or at trial. While he cannot he asked what he. or
others said, saw, or heard at the committee meeting, he
can be asked about, his .independent personal, knowledge-of
the underlying transaction. -Iff the. rule wove otherwise,
hospital-based review activities could-be used as a sub-
terfuge for withholding material evidence.

Similarly, if a participant in a hospital review activity,
as a witness or a member of a committee, is himself later
sued for malpractice for the same incident that was the
subject of the hospital review, be can be made to testify
as to what ha knows about the incident but not about what
transpired during the review activity.

These commonsense exceptions are stated as follows:
* In the Caliiornia statute:

Tre* prohibition relating to discovery or tes-
timony ohnl. I not apply to the statements made



to any person .o attendant:".* al! such a «ac*..*ting who
is later a party to an action or proceeding dm
subject matter of uh iot; was le S
meeting. ...

» In the Minnesota statute

[[A-Jny person v:ho testified before a review or-
ganisation or who is d number of it sshe. Il not]
be prevented from testifying as to mutters with—
in his knowledge, but a witness cannot be asked
about his testimony bufoce a FEView organization
or opinions formed by him as a result of its

hearings.

c. APPL.1CAT:0I OF NONDISCOVERY STATUTES

At least four of these nondiscovery statutes have been tested
in litigation. In Hawaii, application of the statute pre-
vented discovery of medical association investigatory records
relating to a physician. '"'n

Nebraska's statute proved an effective barrier to a malprac-
tice plaintiff's attempted use of a medical staff: Committee:’s
records concerning suspension of a physician's privileges.
The court explained the rationale behind the legislative
action in this way:

The basis for the privtLege... is the public In-
terest in the improvement of the care, and treat-
ment of patients. The Joint Commission...re-
*7; quires there be constant analysis nnd review of
. "the clin ical-work-done in-the hospital-. The.ira-. . =
t *portnnce of communication of Information to.#.,- .r*m
and fuLl and open discussion :in the committees
during the review of clinical work can fie easily
seen. 9

In New York, the nondisclosure statute did not prohibit dis-
covery from the defendant physician of facts underlying the
action merely because he had disclosed these facts in a pres-
entation and report at a joint meeting of the local medical
society and hospital staff. This result is :in accord with
an express provision in the New York statute, similar to

the California and Minnesota provisions, that stntem-'nts

of the under lyin", facts made by a p-rson who is a party to
an action involving tbs same subject matter are not pro-
tected from discovery merely because the statements were made
at the meeting.’0



lit Liu: fourth case, a m lIpracc .ce plaintiff roquetLrd the
hospital's “personnel. and/or stuff rilesl a: well as th°
file*.; of various nediest mm.if .o, ift . eaenrnir'g :
physician's staff members!ip. Lu holding that CalLcornia
V.vidence Code section 1L57 (see page MYTK/14) barred access
to the medical staff files, the court underscored the pub-
lic policy issues that the nondiscovery statute seeas to
resolve:

.. .['tjhe quality of i.n-hosnital medical care,
depends heavily upon the committee members'
frankness in evaluating their associates' med-
ical shills and thsic objectivity in regulating
staff privileges....

Section 1157 was enacted upon the theory that
external access to peer investigations con-
ducted by staff committees stifles candor fid
inhibits objectivity. It evinces a legisla-
tive judgment that the quality of in-hospital
medical practice will be elevated by armoring
staff inquiries with a measure, of confiden-
tiality.

This confidentiality exacts n social cost,
because it* impairs malpractice plaintiffs’
access to evidence...[andJ might seriously
jeopardise or even prevent the plaintiff's
recovery. Section 1157 represents a legis-
lative. choice between competing public con-
cerns. ft embraces the goal of medical staff
candor at the cost of impairing plaintiffs’
access to evidence.sl

\.nd, although section 1157 speaks only to "organised commit-
tees of medical staffs,"” this court held that insofar as
hospital administration files reflect "the proceedings of
staff committees.. .conforming to the statute,” such adminis-
tration files are also nondLscoverable.

15ut does this distinction mean that the records and proceed-
ings of nursing, pharmacy and other professional audit activ-
ities will be considered "administration™ files and hence
discoverable? The courts have not adhered to such a rigid
line in the past.

I'or example, without the benefit of statutory nond Ir.covery,

a fedurn1 court in hew York refused discovery of the report

of a board of inquiry convened to investigate a su.Lc.tde in a
government hospital.5m Similarly, another federal court in

Georgia denied discovery of an aircraft manufacturer's



einternal study of compliance with equal opportunity laws,
because "...it would be contrary to [public] pulley to
discourage frank sslf-critiulsn and evaluation in the
development of affirmative action programs of this kind."5'

These decisions both demonstrate that the determinative fac-
tor is not who conducts the review but is rather the in-
trinsic nature of the documentation and activity sought to
be protected and encouraged.

Since nonphysician quality review serves the same purposes as
the medical review function—namely, the assurance of optimal
quality patient care, the competent performance of the health
practitioner, and professional self-discipline, it is clear
that nonphysician quality review should receive equal protec-
tion. Today, the public has no less an interest in candid,
objective nursing care evaluation than in medical care eval-
uation, especially since states are beginning to liberalise
the nurses' role in health care by permitting them to perform
acts heretofore exclusively limited to physicians.5'1

VI. ADMISSIBILITY

The nonadnissibility of hospital quality program documents
is more easily demonstrated and would present no problem
.Af it weren't for the confusion of this documentation with
patient medical records. When courts consider the admis-
sibility of documentary evidence, they want to make certain
that the proffered documents contain reliable and valid
einformation and were not prepared especially for the pur-
poses' of trlab.

Among their other disabilities, documents cannotA|>e sub-
jected to cross-examination. Accordingly, the hearsay rule
has severely limited the extent to which written materials
may be admitted into evidence. It is only through a speci-
fic exception to the hearsay rule that patient medical rec-
ords are introduced into evidence. This exception, from
commercial law, originally related to "business™ records.

For admission Into evidence under the business record ex-
ception, a record must (1) be made in the ordinary course
of business where it is integral to the business to main-
tain such a record, (?) bo made at the time of or close
enough in time to the transaction that is the subject of
the lawsuit to provide reasonable assurance that the trans-
action is accurately reported, CD bo made by a party to



the transaction, and (\) be made to record an act.. condi-
tion, or event, an *istingeLxhau f™om conclusions, jud'c-
monty, ana opinions. Of course, the exact au'rwi ation of
the hearsay rule and of its exceptions varies in different
jurisdictions, but this statement is generally accurate.

Patients' medical records are usually admissible under the
business records exception when the hospital medical record
administrator or other 'custodian" of tita records testifies
that they ware mada in the regular course of the hospital's
business, that it is the business of the hospital to keep
such records, and that they were made at or close to the
time of the patient care events they document. Ever- so,
those portions of Lhe medical record reflecting conclu-
sions, judgments, or opinions, rather than facts, may not
be admissible except under snecial circumstances.

Although made in the course of the hospital's business, the
proceedings and reports of review committees cannot meet
the other conditions of the business record test for
admissibility:

®They are prospective (credentials) or retro-
spective (audit) and are not made at the
right time.

» They are second-hand evidence of the patient
care acts, conditions, or events described in

*

the actual patient medical record. ,

* They are made by parsons who were not present
. at the events they purport to review and :
Ib.-,./describe;- o- . .

* They are made for purposes only indirectly re-
lated to the medical treatment of any particu-
lar patient.

» They contain opinions, professional judgments,
and conclusions.

.» They are not "integral™ to the hospital's
business of providing patient care (except,
perhaps, where required by law).

For these reasons, no known attempt to admit hospital qual-
ity assurance doc.amcats ir.to evidence no proof of malprac-
tice has succeeded.



VIl1. COKCLUSIOI!

The hospital has a professional, legal and social obliga-
tion to make every reasonable effort towards assuring that
care rendered to its patients meets the highest achievable
standards of economy and quality. To satisfy the public
mandate for accountability, the hospital must be able al-
ways to demonstrate that this obligation is indeed being
met by viable, effective internal review programs.

That such programs can be effective only through the active
participation of the professionals who provide the patient
care services, and that the professionals have based thair
nonparticipation in part on fears of potential legal lia-
bility, are obvious statements of fact.

Upon analysis, however, the fears allegedly deterring such
participation—defamation and malpractice liability re-
sulting from adverse use of hospital review findings—are
seen to be almost wholly unfounded. The pxiblic has recog-
nized these concerns, and, based on its overriding interest
in quality medical care, has provided for the professionals
viho participate in and document these activities both
legislative and judicial safeguards.

The excuse of liability being no longer tenable, the
public and the Joint Commission are entitled to demand
that hospital medical and professional staffs, and hospi-
tal boards nnd administrative officers, will vigorously
pursue and faithfully discharge these review responsi-
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note 3

The r.ost explicit statement of the requ Lro aoai. appears in cue Quality of Pcofssslonal
Services Standard, Acarcdibutton i-lznu'il jo ®w Hospi.inla (Chicago: Joint Cotsaisoioa on
Accreditation of Hospitals, 1974):

...[I'Jiie Board of Commissioners of the Joint Commission has formally an-
nounced this policy: That hospital accreditation shall depend...in particu-
lar, on evidence that the hospital medical staff is effectively implementing
objective measures leading to assurance of the quality of patient care; that
other professional staffs are doing the same in tha services they provide;
and that the governing body and men:gameat support and assist in the imple-
mentation thereof. The hospital shall demonstrate that the quality of
patient care provided is constantly optimal hy continuously evaluating it
through reliable and valid measures.

See e.g. , Darling /. Charleston Community Memorial Hospital, 211 N.E.2d 253 (111.
1965), cert. denied 383 U.B. 946 (1966); Foley v. Bishop Clarkson Memorial Hospital,
173 h'.U.2d 831 (Neb. 1970); Fiorcnti.no v. Wenger, 227 N.F..2d 296 (N.Y. 1967); case3

cLted and discussed notes 3, 4, and 5 infra. Cf. Moore v. Board of Trustees of Carson-
Tahoa Hospital, 493 P.2d 605 (Nev. .1972). The principle has also been enacted into
statutory law in several jurisdictions. So.e e.g., Ind. Ann. Stat. Sec. 42-.1605a (Supp.

1972); Mich. Stat. Ann. Sec. 14.1179(2) (Supp. 1974).

In M itchell County liar,pibat Authority v. Joiner, 189 S.E.?d 412, 414 (Cn. 1972), a ff'g
186 S.E.2d 307 (Ca. App. 1971), the court held th.it "the delegation of authority to
screen applicants for staff membership on the medical staff does not relieve the Auth-
ority of its responsibility since the members ol such staff [when performing such ad-
ministrative acts on behalf oT the hospital] net an agents for tha Authority...."

In Piwcell v. Zinbelmart, 500 P.2d 335, 341 (Arir.. App. 1972), the court held that the
fact that the surgery department had considered tha surgeon's competence and had failed
to recommend corrective action wan no defense. 'Tho Department of Surgery was acting
for and on behalE of the hospital in fulfilling this duty and if the department was
negligent in not taking action against [the surgeon] or recommending to the board of
trustees that action be taken, then the hospital would also he negligent."”

Gonzales vt-Nork, No-.- 225366, at 164, 194 (Super..Ct. Cnl,, Sacramento County, Novem-
ber 19, 1973). In his Memorandum of Decision, Judge Goldberg approved and expressly -
adopted the line of authority that establishes hospital corpov-jjte responsibility Cor
the quality of patient care. (Cases cited note 2 supra.) He distilled from the prior
decisions the following rule regarding the hospital's duty and held the hospital liable
for its failure to meet this standard:

The hospital has a duty to protect its patients from malpractice hy members
of its medical staff when it knows or should have known that malpractice was
likely to be committed upon them. Mercy Hospital had no actual knowledge of
Dr. Nork's propensity to commit malpractice, but it was neglgent in not
knowing...because it did not have a system for acquiring kn dge; it did
not use tha knowledge available to it properly; it failed to investigate...
[a] case, which would have given it knowledge; and it canna excuse itself on
the ground that its medical staff did not inform It.

Directly on the agency issue, Judge Goldberg said:

...['i"Jhe hospital is required to have a nodical staff.. .[that is.] "self-
governing," cm Independent.... Bu» this doer, rot limunize it from liability,
because the medical staff acts for the hospital in the discharge of the hos-
pital's responsibilities to protect its pmier.:;;.

Although the hospital settled the claim against if prior to entryof the julJr-.-at,
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tha-surgeon ins appear;-! else in.it itit.r, h: eiain.cd at tin trial, trac
the hospital sb-juld bear the entire bore! , r'sncorporate lability issue may be ruled
on by tb‘* California appellate murr.

la Hull v. Horbh Valley Hospital, 493 P.2d 135, 144 (Mont. 1972), the court's opinion
states that, "tho record insofar as the hospital is concerned, demonstrates an effort
to supervise the quality of medical practice within the Hospital," and holds the hospi-
tal not liable where, notwithstanding'such supervision, n patient suffered ham. How-
ever, this opinion can also be interpreted as opposed to the doLnan-VvTcell-Cork theo-
ries on two critical poir.es: first, -hat tho Medical staff -acts on behalf of the he3-
yit.nl in conducting otaf: review tad evaluet ton; and second, 'net "knovladgs*. within
[staff] dw 'tors’ .Hinds, uncomrvanic.itod to the hoard, is rot a demonstration of know-
ledge of the Board as a matter or law...."

The Hoi'k court expressly refused to follow this line of reasoning, observing that:

Restricting hospital liability to cases of actual knowledge would promote
carelessness. If it ware so restricted, "the less a hospital knows...the
safer it is against charges of negligence." (Citations omitted.) [ITt

does not seem likely that the higher courts of [California] would follow Hull
and put thj risk oE harm resulting from medical staff inactivity on the pa-
tient rather than on the hospital. Gonzales v. Mock, Jin. 225366, at 153, 164
(Super. Ct. Cal., Sacramento County, November 19, 1973).

See A. Snuthwlck, Tr.e Hospital As Ar. Institution —F.xpor.iing responsibilities Change Its
Relationship With tha S taff Rr.yoiciar., 9 Calif. Western |.. Rev. 429 (1973), for a cri-
tigue of Hull.

See e.g., WilLlis v. Santa Ana Community Hospital Association, 26 Cnl.P.ptr. 640 (1962);
Visalli v. Mary's Help Hospital, Mo. 15170? (Super. Ct. Cal., San Mateo County, March
15, 1974); Hagan v. Osteopathic General Hospital of Rhode Csltftul, 232 A.2d 590 (R.L.
1967). Sea also Aschenaan v. San I'r. ncisco Medical Society, 114 Cal.Rptr. 631 (Ct.
App. 19/4); Coodley v. Sullivant, 103 Cal.Rptr. 45i (Ct. App. 19/3); Silver v. Castle
Memorial Hospital, 497 |I'.2d 564 (Hawaii 1972), err:, denied 409 'i.S. i048 (1972.).

Schechef. v. Kesten, 141 N.W.2d 641 (Mich. 1966); Shapiro v. Health Insurance Plan of
Greater New York, / N.Y.2d 56 (L959); Mayfield v. Cloichurt, 434 S.V/.?.d 836 (Tex.

1.969). [
Raymond-v. (iregar, 185 A.2d 866 (N.J. 1962).

Cf. Sussman v. Overlook Hospital Association, 222 A.2d 530 (N.J. Super. 1966), for a
well-reasoned dictum supportive of the privilege.

Aseherman v. Natanson, 100 Cal.Rptr. 656 (Ct. App. 19/2); Coodley v. Sullivant, 103
Cal.Rptr. 451 (Ct. App, 1973). Tho absolute privilege ia based on California Civil
Code section 47.2, a defamation-privilege statute that protects, in general, fill com-
munications made in legislative, judicial, or quas l-judicial proceedings. By the opin-
ions in these cases, absolute privilege in also extended to statement.’; made while pre-
paring for a hearing, as in interviewing prospective witnesses or during committee
meetings leading to a hearing.

Coodley is noteworthy on a third issue. The plaintiff argued that absolute privilege
was not available to medical staff corr.itrees. California Civil Code section 43.7
provides a "particular" ito. L;.L ¢ 11. ¢~ twi-r in,; "any act ot proceed it’g un .V
or performed" by members of a :"-vlion! stall <ammittee; whereas, section 47.2 "is a gen-
eral defamatiop-privilrthat is directed to all executive, legislative, nnd judicial
proceedings.” Therefore, r.ttid the plaintiff, be.au;-* "partiet: lar statutes control e-»er
general stnt ites," 4/.2 was iuappl icabte an«l the test o* tho qualified privilege in

43.7 should have controlled.

In rejecting this argument, tho opinion construes* 43.7 narrowly;
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18.

' Section A3.7 ia concerned with act tor;a taken Iy icoi co-rv.ccoa. ..and
ia not concerned with pos-.?ibl.e defamatory publication:; mc.da by such a com-
mittee. Since...A3.7 is not applicable to defamations; [it i?] not incon-
sistent with section [47.2]....

This narrow construction should not cause undue concern in other jurisdictions with
similarly worded qualified immunity statutes. The more reasonable view seems to be
that these qualified immunity statutes protect committee communications as well as ac-
tions. 0. Rubsaman, ed., Professional Liability Newsletter, note A (May, 1974). And

i' cite C" mweey interprets:: Lon is adopted in. m bar s: in.-:;, rarr.icr.ee utterances r-main
protected by the common law qualified privilege. (See the discussion at page HxTu/A.)
Franklin v. Blank, P.2d (N. Mex. L971). The court reasoned that:

...appropriate professional societies, by exercising peer review, can and do
perform a great public service by exercisingcontrol over thosepersons
placed in a position of public trust....It is hardly open todispute that
communications initiating such proceedings are an indispensable part thereof
and are to be protected by the privilege.

DiMIceli v. Klioger, 7.06 N.W.2d 184 (Win. J973).

Guidelines fur the Formulation of Medical Staff Bylaws, P.uLes and Regulations— 1971
(Chicago: Joint Commission on Accreditation uf Hospitals), Art. V, Sec. Id [herein-
after cited as Guidelines].

in Cypress v. Heuport fteuc G*r.*.ra.l and Hon-Ssctarian Hospital Asssoizbi.or., 251 F.Supp.
667 (E.D.Va. 1966), the court suggested that such nedical staff release provisions
should be employed and would be effective.

But the purposes served by such nedical staff bylaw release provisions—maintenance of
quality health care--are so much in the public interest that this nay be an overriding
consideration if the adhesion concept is eve: asserted in litigation. Also, an appli-
cant or staff member who is filly informed of tha presence and import of release and
immunity provisions and who does not object to them at the outset i.:ay bo barred from
later pleading invalidity because of adhesion.

Schechet v. Hasten, 1AL M.U.2U GAL (Mich. 1966). i

Guidelines, note 13 vupnTi"Art. VIII, Sec.” 2, 3. ' . y* *

For convenience, tho statutes are grouped in accordance with the protection they of-
fer. Those in the first group provide immunity from defamation liability to commit-
tee members and also protection against discovery of committee reports. Tha statutes
in the second group provide immunity but arc silent on discovery. The third group
lists statutes that are limited to nondiscovornbility.

Seventeen states provide both immunity and nondiscovery protection.

Cede of Ala. Tit. AG, Sec. 297(a3) (Supp. 1973).

Ariz. Rev. Stnt. Sec. 36-AAl, -AA5 to -AA5.03 (Supp. 1973).

Cnl. Civil Code Sec. A3.7 (West Supp. 19/4), A/.2 (West 1954); CalL.
F.vid. Code Sec. 1157, 116/.5 (West Supp. J97A).

Fla. Session Luos 1973, Ch. 73-60.

Hawaii Rev. Stnt . Sec. 626.25.5, 663-1.7 (Supp. 19/3).

ldaho Code Sec. 39-1392 to -1392c (Supp. 19/3).

I.n. Regular Session Lnws--1974, Act No. 315.

Mich. Stat. Ann. Sac. IA.57(2! 23), 1A.1179 (17) (Supp. 197A).

Minn. 63th Legislature—Second Regular Scanlon Laws, 1974, Ch. 795.

N.J. Stat. Ann. Sec. 2A:8AA-?7.3, -72.9 (Supp. 19/A).

M.Y. Education Law Sec. 652/(1) (McKinney Supp. 19/3)

I1.1). C ntury Code Sit. 73-01-02.1 (19/0).
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20.

21.

22.

23.

24.

25.

26.

27.

Ohio Rev. Code S?c. 2305.24, .25 (1971).

Pa. fitat. Tic. CIl. 8 m. '-'A.?. (Supp. 197*); Sas-fr- i-« n* *974, Act No. 19"\
Tex. Aau. Civ. Scat. Arc. 444/d, Set. 1 (Su,»> 1,0/0).

Rev. Code of Wash. Ann. Sec. 4.24.200, .250, .200 (1.9/3).

Wyo. Scat. Sec. 35-100.1 to -140.4, 35-52.0 to -530 (Supp. 1973).

Immunity but not nondrecovery protection, is provided in 15 states.

Ark. Stnt. Sec. S2-357 r.o -.33? (Supp. 1,973).

Cnn.. Stat. of Cants. Sec. 52-5i/e (1973).

Del. Coda Ann. Tic. 24, Sec. 176S (Supp. 19/0).

lit. Stnt. Ch. 91, S*c. 7. (1973).

Ind. Code Sec. 16-10-1-6.5 (1.971).

Kan. Stat. Attn. Sac. o0i-442 (Supp. 1973).

Ky. Rev. Stat. Ch. 311-377 (Supp. 19/2).

Ann. Laws of Mass. Ch. 231, Sec. 85N (Supp. 1973).

Varnort Ann. Mo. Scat. Sac. 537.035 (Supp. 1973).

M.H. Kev. Stat. Ann. Sec. 329:2/, :28 (Supp. 1973).

N. Max. Stat. Ann. Sec. 12-5-16 (Supp. 1973).

N.C. 1973 Ceneral Assembly— Second Session Laws, 1.974, Cit. 1111.
S.D. Compiled Laws Sec. 36-4-25, -26 (1967).

Tenn. Code Ann. Vol. 11, Sec. 03-623 (Supp. 1974).

Utah Code Ann. VolL. 3, Sac. 26-18-1 (Supp. 1973); Vol. 6A, Sec. 5S-12-25 (1974).

Four states have provisions which relate only to nondiscovery of committee minutes and

.reports.

Rev. Codes of Mont. Sec. 59-6301 to -6304 (1970).
Rev. Stat. of Neb. Sec. 71-2046 to -2048 (1971).
Nev. Rev. Stat. Sac. 49.265 (1973).

Ore. Scat. Sec. 41,675 (1973).

See discussion of tha nondiscovery issue beginning at page MYTII/10.

For an earlier compilation of statutes see 15 J. Anderson, Proi'/>'Zt/i-eu Manual
(Chicago: American Madleal Association, 19/1), Vol. 1l, 19/3 Update for Appendix H—

Immunity Statutes.

The six states whose provisions are limited in coverage to utilization review aativi-
ties-are Arkansas, Connecticut, New Jersey, North Dakota, Ohio and Tennessee. ¢

Utah, note 18 supra.

These statutes, in turn, fall into two classes: (1) those protecting any members of
staff committees nnd (2) those limited by their terms to physician or dentist members
of such committees. In class | are: California, Florida, Hawaii, Indiana, Kansas,
Massachusetts, Mew Hampshire, North Carolina, South Dakota, Wyoming, note 18 supra:
and in clLass 2 are: Alabama, Arizona, Delaware, Illinois, Kentucky, Missouri, New
York, Washington, note 18 supra.

Kansas, Missouri, Wyoming, note 18 Supra.

Arizona, ldaho, Louisiana, Michigan, Pennsylvania, Texas, Utah, note 18 supra.
Arizona, Minnesota, Pennaylvanin, r;:min,;, note 18 suprr.

Idaho, Louisiana, Minnesota, Now Mexico, Pennsylvania, Texas, nhote 18 supra.

Indiana, note 18 supra.

Coodley v. Sullivant, .108 Cal.Rptr. 401 (Ct. Ann. 1973). interpreting Cat. Civil Colo
section 43./ (Wcttt Supp. 19/4). Sve discussion, note 10 o.
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39.

40.

41.
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42 U.S.C. 1320c-lu (Supp. L977?). .
1320c-16. (n)...[N']Jo person pruv.irtil\g i:sformation to any [pSKO] shall h2
held., by reason of having p; .Lld-.-! such ir,formation, in hoc< violated any
criminal law, or to be civilly liable under any la;.. .unless--

(1) such information is unrelated to the performance of the duties
and functions of the [['SRC], or

(2) such information is false and the person providing such infor-
mation knew, or had reason to believe, that such information

was false.

(b)(1) Mo individual who. us a menl or employee of any [I'S?,0] or
who furnishes professional counsel or services to such organization,
shall be held by reason of the performance by him of any duty, function,
or activity authorized or required of a [PSROj— to have violated any
criminal law, or to be civilly liable under any law...provided he has
exercised due care.

(2) The provisions of paragraph (1) shall not apply with respect
to any action taken by any individual if such individual, in taking such
action, was motivated by malice toward any person affected by such action.

Medical Malpractice: Report of the Secretary's Commission on Medical Malpractice
(Washington, D.C.: Department of Health, Education, and Welfare, 1973), p. 57.

A. H. Bernstein, Access to physicians' hospital records. Hospitals, J.A.H.A., 45:148,
Sept. 1, 1971.

Judd v. Park Avenue Hospital, 235 N.Y.S.2d 843, tiff'd 235 N.Y.S.2J 1023 (1962); Kenney
v. Superior Court, 63 Cal.Rptr. 84 (Ct. App. 1967).

Cureghian v. Hackensack Hospital, 262 A.2d 440 (N.J. 1970); Bredice v. Doctors Hospi-
tal, Inc., 50 I".R.D. 249 (Db.C.D.C. 1970), 51 F.R.D. 187 (D.C.D.C. 1970), ajf'daibh -
out opinion 479 F.2d 920 (U.C.Cir. 1973).

Bredice, 50 F.R.D. 249, 250-251
Bredice, 51 F.R.D. 18/, 188.

Notes .40-42 infra.' Wi N
CLIlman v. United States, 53 F.R.D. 316 (S.b.N.Y. 1971).

Nazareth Il.iterary and Benevolent Institution v. Stephenson, 503S.W.2d 177 (Ky. 1973).

Kenney v. Superior Court, note .31 Supra

In Katahett V. FetlKi'J, 115 Cal.Rptr. 317, 320 (Ct. App. 1974), the same court that al-
lowed the earlier discovery construed California's riondiscovery statute—Evidence Code

section 1157:

Evidence Code section 1157 expresses a legislative judgment that the public
interest in medical staff candor...requires a degree of confidentiality. It
was enacted in 1968 in apparent response to this court's decision in Kenney....

Arizona. California, Florida, Hawaii, ldaho, Louisiana, Michigan, Minnesota, Nebraska,
Nevada, New York, Texas, Washington, note 18 supra. Of those thirteen, four—Ildaho,
Louisiana, Minnesota, Texas—are broad enough in scope to protect the records of nurs-
ing. nftd other health professional evaluation committeen.

Alabama, Montana, Oregon, Wyoming, note 18 Supra.

New Jersey, North Dakota, Ohio, Pennsylvania, note 18 supra. Hy expressterms, each
of these statutes limits noivJisscovery protection to the information and data rode



44.

43.

46.

47.

1%

48.

49.

50.

available to a comalttee. interpreted literally. t! :y Ild not protect a commlttie's
own records and proceedings; as a practical carter, however, a committee's work pro-
duct will Jitt covered because it will conmi ~iclt*r of rhx prjvlleg?.-* data submitted
to it or its own evaluative, judgmental > asions concern Log that data. More im-
portant is that three of these statutes—Mew Jersey, North Dakota, Ohio—relate only
to "utilisation review" coair.ittees.

Arizona, California, Florida, Hawaii, ldaho, Minnesota, Nevada, New York, note 13

supra.

Florida, Idaho, Minnesota, Montana, Nebraska, Oregon, note LG supra.

Cal. EvLd. Code Sec. 1157 (Nest Supp. 1974).

Minn. 63th Legislature-Second Regular Session Laws, 1974, Ch. 195.

42 U.S.C. 1320c-15 (Supp. 1970).
PROHIBITION AGAINST DISCLOSURE OF INFORMATION

13?.0c-15. (a) Any data or information acquired hy any [PSRO] in the exercise
of its duties and functions, shall be held in confidence and shall not be
disclosed to any person except (1) to the extent that may be necessary to
carry out tha purposes of this part or (2) in such cases and under such cir-
cumstances as the Secretary shall by regulations provide to assure adequate
protection of tha rights and interests of patients, hcnltli cace practition-
ers, or providers of healLth care.

Tha following section of the law—42 11.S.C. 1320c-14—also raises some confidentiality

issues.

CORRELATION OF FUNCTIONS BETWEEN [PSROs] AND ADMINISTRATIVE INSTRUMENTALITIES

1320e-14. The Secretary shall by regulations provide for...such interchange
of data and informatLon, and such ocher cooperation...between and among—

(a)(1) agencies and organizations which are parties to agreements
entered into pursuant to section 1816, (2) carriers which are parties to
contracts entered into pursuant to section 1842, and (3) any other pub-
lic or private agency [other than a PSRO] having review or control fun.c- .-
.estions, or proved relevant data-gathering procedures and experience, and

(b) [PSROs], as may be necessary or appropriate for the effective"
administration of title XVIII, or State plans.... =«

SeveralL commentators have reviewed the possiblelegal implications of these and other
sections of the PSRI) legislation. Seec.cj., D. J. Anderson, 7rofessionaX Standards
Review Organizations, Chicago Medicine, 77:745 (Sept. 7, 1974); C. E. Welch, PSROT.
— Pros and Cons, New England Journal of Medicine, 290:1319 (June 6, 1974); D. E.
Willett, Malpractice claims—will. they increase or (l‘crease tilth PSROs?, bulletin of
the American College of Surgeons, 59:7 (May 19/4).

Silver v. Cordon (Cir. Ct., Honolulu, Hawaii, September 21, 1971), interpreting Hawaii
Rev. Stat. Sec. 624-25.5 (Supp. 1973), reported In The. Citation, 24:59 (Dec. 197L).

Oviatr v. Archbishop Hergar. ' Try Hospital, 214 flW.Rd 490, 49? (Nob. 1974), interpre-
ting Rev. Stat. of Neb. Sec. 71 (19/1).

Pindar v. Parke Davis and Company, 337 N.Y.S.Pd 45!", 453 (Sup. Cr. 1972), interpreting
N.Y. Education Law Sue. 6527(3) (McKinney Supp. 19/3). It ran be inferred that the
defendant was resisting discovery ol hit. os/n testimony about the underlying patient
core events, prompting the court to comment fli.it "the facts giving rise to the causes
of action are particularly within the knowledge of [this! individual defendant...."”






JUWSAU, ALASKA

| an Carolyn Burs, * law student. | have been a citizen of the
United States all of my life, having been born hero, and | have heen a
resident of the State of Alaska for approximately twenty years.

Sometimes situations arise in the life of men which confront
and startle them. Such is the situation | present before you today, as
it was envisioned by Alexander Hamilton when ho was supporting the Constitu-

tion of the United States before it was put into effect, Writing as "Publius"
ho got out a set of papers now printed in Tho Federalist from which we are

quoting from page 169 of the Wesleyan University Press: .

"..Schemes to subvert the liberties of a great connur.iny
require time to nature them for execution.” An armz S0 Iar%e
as seriously to menace those liberties could only be forme
by progressive augmentations; which would suppose, not merel
a“temporary combination between the legislature and executiv
but a continued consplracy for a series of time. s it

robable that it would be” persevered in and transmitted &, g,
Ehroug aﬁl tho successwepvananons In the reprosentati’ ’

body, “which binnnial elections would naturally produce in

both houses? Is |t presumable, that every man, the- inetaho

ho took his scat in tho national senate, or house of repre-
sentatives, would commence a traitor to his constituents

and to his conntty?,..1t is impossible that the people could
bo lone deceived; “and tho destruction of the project and of tho
projectors would quickly follow the discovery.

Wb have today such a case, and wo aro alleging that the Criminal
Justice? Information System, bettor known as the Omnibus Crime Control and
Cafe Streets Act, as amended (PL °0-35l) is unconstitutional nationally



"ecaure our tax dollar is being used for expensive computers and a large
staff on a nationwide "basis to monitor lawful citizens, which is in
cor.rlete contravention of the Constitution of the United States and
the true intent of the original Safe Streets Act as set up and used by
President Johnson.

= al€ Not conceding that even under President Johnson's wire-
tapping law, the law is constitutional, but it was cat least kept in check.
It. nay be that all wiretapping is unconstitutional.r\

The orivginal Safe Streets Act was set up to monitor subversives,
I'afia and organized crime, and even this type of wiretapping required
a court order by a Judge before it was instituted. President Johnson, in
fact, warned his Attorney C.cneral Pamsey Clark at the time to he very
cautious of the wiretapping power even under these conditions and under
his administration wiretapping was drastically reduced. >

Here In Alaska and all over tho nation the Criminal | istice
Information Agency is set up to monitor lawful citizens, without probable
cause, who hnvo committed no crimes whatever, when just last year by
mardato of the rooplo of Alaska, for instance, they voted in by approximately
A5* of our populace, an amendment to our own Alaska State Constitution to
be loft alone. Although this might not be constitutional as set up,
in spirit this is what tho people wanted, and we are alleging an implied
rar.date of the citizenry of Alaska that they wish to bo brought under the
United States fourth Amendment in their own constitution of tho state.

Cf course we have run onto some authorites which state that
Alaskar. inhabitants nay havo no rights at all in comparison with he other
states of the Union. Article 11 of the Treaty of Cession states the
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"neople” crmed with such rights are rot the inhabitants of Alaska.”
Perhaps under this authority and others such as U.S. v, Lanza, Sssmee

Co. v. U.S., Poyd, Socks and fouled cases Alaskan citizens may be
completely discriminated against from the other inhabitants in our Union
regarding their rights. In Ablate v. United States it does not go so far
as hoi ing that in this state a pirson may be held for punishment under
two acts for the same offense, but this may very well be. In Ashworth
7 Alaska, ?0, it suggests that Alaska may be a "government by men and not
by law." So Alaska may be wide open for any type of wiretapping.

So far, it appears that "citizens of Alaska" in order to be
"citizens of the United States" have to resort to be "citizens of Oregon"
before they can claim a Fourth Amendment right under the Constitution of
the United Staten. This Is a drcui.tuour. route, indeed. Tt nilrht hnvo
0.e advantage Lo the present "citizen of Alaska" by putting- into play
tho Sherman Act and the Clayton Act, allowing three times the amount in
darages, as putting our commercial law into effect, but this would surely
not be to the advantage of the State and we are concerned not only for

the "citizen of Alaska" but the State.
However, we are implying before this Committee today, as we did

before the Governor's Committee for the Criminal Justice Information System
on "arc.. 7, 1973 that we are under the protection of the United States

Constitution as having been brought under the laws of Oregon and into the



nation as a State. Therefore, our contract with Congress under the
Constitution of the United States as a State of the Union is implied in

spirit if not in the law.-"” Even though we are just inhabitants of
Alaska, we claim diverse citizenship under the laws of Oregon and

implied citizenship under the Union by being called "A State of the

United States.”

As stated in U.S. v. Gordon. Fed Case He. 15,2J1 (18&Q the term
"United States"™ is defined in the Immigration and Nationality Act as follows:

"The term "United States" except as otherwise specifically
herein provided, when used in a geographical sense, means the
continental United States, Alaska, Hawaii, Puerto Rice, Guam,
ar.d the Virain Islands of the United States." 66 Stat 165,
Sec. 101 (38) Whether the expression is used in thc“same
sense in Amendment XIV may be questionable.”

However, wo have hopes. We are taking an implied protection
of the United States Constitution, under the Fourteenth Amendment, in

spirit if not in the law.
Gosrnlotoly Plscri minatinr

PL 90-351 Is completely discriminating. Congress does not come
under this law, nor the President's Commission or the State Commissions. ~pidgQ
Incompetent interrogations and incompetent courts are excluded from the
computer. The machine lists fishermen but not non-fishermen, hunters but
not non hunters, car drivers, but not non car drivers. The-bill was
drafted to bring power to the President, to strengthen the Executive

6

Branch, weaken tho Legislative Branch and completely exclude the Judiciary.

Wo are arguing this bofore the Judiciary Committees when it
should be tho Judiciary Committees who should bo deeply concerned about

their own branch.



Congress cannot delegate its legislative power to the President.
mi Act making it unlawful for a person to charge unjust or unreasonable rates,

etc. was held unconstitutional under tho Sixth Arendment to the U.S. Constitution
-...the accused. ..shall bo informed of the nature and cause of the acasation-8
In tax on grain involved iIn sales for future delivery was held Invalid as

an interference with the authority of the Stateg- It 1s a violation of the
Fifth Arendment to the U.S. Constitution under the due process clause to

take property without just compensation.  The Criminal Justice Information
Agency 1Is at best a scheme for purchasing with federal funds sul.nicr.ion to
Federal Regulations of a subject reserved to tho States. 11 though the
legislature has no power by a subsequent curative stau;Jte to remedy a
Jurisdictional defect, or one which obviously goes to the substance of a
vested rirht, 1t is stated in 12 C..T. 07T, gee. 998 "A vested ground of
defense is as fully protected from being cut off or destroyed by an act

of the legislature as is a vested cause of actinn.12 Although a legislature

may, hownever, deprive a party of technical defenses involving no substantial
equities, Mr. Chief Justice Holmes of the Supreme Judicial Court of Massa-
chusetts declared that "a party has no vested right In a defense based

upon an informality not affecting his substantial equities.. _there is no

such thing as a vested right to do wrong.” ™ "_enphesis supplied)

How Much does it Cost?
How much, we ask, is this costing the taxpayer? Billions of
dollars have been set aside for the carrying out of this atrocious sde-.e,

when wo hoar that money 7« hell Inok fdcm education, social projr—nf?

and other beneficial projects. ""Uc have no money," they say, (meaning yours

and nif.e. )



Te are coming into our 200th Anniversary of tho framing of our
government in 1776, Under the title "The Twelve Great Justice of all

Tine" in the October 1971 issue of "Life" among other greats and near
great Chief Justices, the Hon. Chief Justico John Marshall was chosen
as Ho. 1 by a poll of scholars on the quality of individual contributions
by all Chief Justices of the United States.

Hero are some of the principles he set out regarding our

Constitution:
1. The Constitution of the United States is an ordinance of

the people of the United States and not a compact of tho States, and Congres

derives its only powers from the Constitution.
2. Therefore the Constitution is to be interpreted with a

view to securing a beneficial use of the powers which it creates, not
with the purpose of safeguarding the prerogatives of State sovereignty.

3. The National Government is present within the States, not, by
the tolerance of the States, but by the supreme authority of the people of
the United States.

| am alleging implied protection of the United States Constitution
under a completely unconstitutional public law using my tax dollar against
me, the citizen. U.S. Const. Amend 4, 5and 9 and 17, Ky tax dollar is
my property.

lly name is also my property, and no one has a right to trespass
over it or physically invade it. 2 may use my name in any way | wish.
| have complete control over it as my personal, individual property.

If | despoil it by committing a crino, then forces will be started to
withhold certain rights | can expect will be taker, away, But as a lawful
citizen in the State of Alaska and tho United States of America _ have
complete control over my personal property, ny name.
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hat sense is essential to the development of individual
oints of view ar.d nodes of life. Continuing contacts with
hose looking for damagirngbrnformatron are both highly un-
Rﬂleasant and deeply disturbing to any sense of security.
oreover the more vrrde sweeping the power to gather evidence,
greater the danger that the power erI be arbrtrarrly
use to herass those ut of favor" or those agarﬂst
gartrcu ar officials have personal grrevance? e greater
Iso the danﬁer that mformatron obt ined will fall into in-
appropriate hands or be misused

The right of privacy is a precious right. It is the
* "right to be free from undcsired uses of one's name or

picture and from the unjustified publication of private
Information about oneself.

Wouldn't it be wonderful if before 1976 the "citizens of
Alaska" would be made "citizens of the United States" so that they
could all be joyous in the celebration of our Declaration of Independence.

Thank you.
Respectfully subnittod,

Ctwo I'j'n

Carolyn 3urg ]
Taken from "The Right of Privacy" by Kent Creenawalt in "Rights of Americans"?.299

1. M D for th D f
a]slraa%ecgzoteeéozd 782 o) SU ét ist, Ct. for tho Sstom Dist, o

2. Celbard v. U.S. 92 3.Ct. (Dissenting opinion of Justice Douglas)
3. Please see (I) abovo
». Koehler v. Hill, 60 lowa, 5*0, 1o MV 738, 15 MVs609,615

D. Srnkrn? Fund Canos, 90 U.S. 700, 713-719 (1373) I[*th Ant. Art. 111,
AIf Amendments to the U.S. Constitution.

6. Please coo (I) abovo
7. Panama Refining Co. v. Ryan (1935) "Mot OilCase"

8> J-S. v. V.L. Cohen Grocery Co (1921)
. Mill v. Wallace (1922)
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B. EAVESDROPPING DEVICES

?474 In general fnew|— --eeeeeee — e

Electronic eavesdro pmﬁ where unauthonzed IS |IIegaI ﬁ
lice are..Knowri. $0USe iflegal bugging and wiretapping: ind
defense a1l rneys should thus be able to detect illegal eavesdrop-
ping. We will attempt to describe the various types of electronic
cave dropping devices, their uses, nnd their usual placement.

Contrary to popular belief, most eavesdropping devices are not
intricate and custom-built but are often home-made and con-
structed very simply with equipment of standard manufacture.
This simplicity in structure is inexpensive und it makes it
almost impossible to truce the device hack to the original instal-
ler.

ELECTRONIC EAVESDROPPING §47.6

8§47.5. Wiretapping [new]

Eavesdropping devices usually fall into two categories: wire-
tapping or bugging. Wiretapping, or the intercepting of tele-
phone conversations, despite advances in the sophistication of
bugging devices, is still the principal method of electronic snoop-
ing. There are three basic methods of wiretapping: the direct
tap, theTndircct or induction-coil tap, and the microphone tap,..

Direct taps, i? skillfully placed, can be detected only by a
careful search of the telephone line. The indirect or induction-
coil tap has to be placed within the magnetic field caused by the
current on the wire; it does not have to be actually connected to
the telephone wire. The induction coil can be placed as far away
as fifty feet from the telephone line. Access to the telephone is
necessary to install the microphone tap. A small microphone
with a transmitter is hidden inside the telephone. Commonly,
this replaces the device inside the mouthpiece and is difficult to
detect.

Several recent advances in electronics have aided the wiretap-
per. Until the development of the tape recorder, the wiretapper
had to transcribe by hand conversations he hoard from ear-
phones at the listening post. Now, voice-activated tape recorders
are available which record tmly when a voice is on the line. Also,
the development of radio transmitters eliminated wires, in-
creased the speed of installation, and decreased the possibility of
finding the tapper.

§47.6. Bugging [new]

In addition to the telephone wiretap, other devices available to
the snooper are the "bug,” the transmitter, and the recorder. A
bug is a tiny concealed microphone wired into a room. An
improvement on this device is a combination microphone and
transmitter. This device eliminates the necessity of wiring and
can bo easily hidden in a room or carried on the person. Tho
miniature tape recorder with a microphone is another useful
device for the snooper. 'Phis can be easily concealed in a brief-
case or even carried on the body.

If a person has access to tho room he wishes to bug, ho often
can convert the present power systems into eavesdropping de-
vices. The telephone, besides being tapped, can also I~ adjusted
to provide a microphone for listening to room conversations.
Always check the telephone thoroughly when snooping is stis-
pected. There are other systems which can he tampered with to

9



7.6 CHAFFER TWO -A

create eavesdropping devices. The Muzak system in a hotel can
be adjusted so that the room speaker serves as a microphone. In
an apartment building the door signal system can monitor a
specific apartment if a microphone has been hidden in the
apartment. Schools, offices and other institutions are also vulner-
able to eavesdropping, if access to the control board of the
intercom system is available.

If no alternative power systems are available, there are sev-
eral devices which can be planted in a room to "listen.” Micro-
phones exist which are smaller than a postage stamp. These can
be hidden anywhere in a room* where wires can be covered up.
Also available, but without wires, is the combination microphone
and transmitter which may operate, by battery or by being
plugged into the house current. Another wireless bugging device
is the tiny mi'crocircuit which is 1/t1000th of an inch thick. The
transmitter in this device draws power from the radio waves in
the vicinity. The microcircuit can be hidden inside wallpaper or
In any tiny crack.

Because direct access to the room to be "bugged” is rare, many
techniques have been developed which require only proximity to
the desired location. The "black box” when attached to the
telephone line at any terminal box will turn the telephone into a
microphone, monitoring all room and phone conversations. This
device is very difficult to detect and is not available to the
ordinary eavesdropper. To place this or another wiretap, the
snooper must find the correct telephone v ,res. He may pose as a
rep "-man or, if the police are involved, the telephone company
may cooperate.

If the room next door is available, several types of micro-
phones cun be utilized. A contact mike can be placed on the
connecting door. A small mike can be placed under the connect-
ing door. A spike miite can be hammered into one side of the
wall until it touches the other side of the wall. This mike causes
the other side of the wall to act as a sounding board, and all
conversations can be picked up.

If tho room above is available, a microphone can be lowered
down an air duct or out the window. False ceilings, attics, and
basements are also excellent locations for eavesdropping devices.

If the snooper cannot gain entrance to the room, or a nearby
room there ;»e several long-range eavesdropping devices which
he can utilize. The telescopic, or parabolic, microphone, which is
used to cover neevents, can pick up conversations up to 500

ELECTRONIC EAVESDROPPING
847.7

feet away. This device, aimed at the desired location, blocks out
all side conversation. A microphone can be hidden outside the
%/ivgrr}dow which is powerful enough to pick up all room conversa-

Even on a busy street, snooping can be effective. A small
recorder in a shoulder holster, a transmitter the size of a
cigarette pack, and a mike in a tie-clip all would go unnoticed. A
telescopic mike also be used in a crowd of people.
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Feb. 10, 1974

TO: Clem Tillion, Chairman, House Judiciary Committee

FROM: Earl W. Westphal, Co-ordinator, People are Mad, A citizen's
Movement for Law & Order.

Subject: Written testimony for public hearings on Law & Order
Legislation Wednesday and Thursday, Feb. 13 and 14, 1974,
(TO BE READ INTO THE RECORD)

Members of the HOUSE JUDICIARY COMMITTEE:

The United States of America, especially since the era of the
"Warren Court", has become increasingly Liberal and Permissive
toward the Criminal Element. Alaska, the 49th State, seems one of
the more Liberal of the 50.

| am unable to identify the element which has led our Criminal
Justice system into the deplorable condition it is in today, but
whoever they are, tney have been most successful,

The job of the Police Officer and the prosecutor has been made
much more difficult because of our undue concern for the rights
of the accused; yes, even the convicted.

This committee is respectfully asked to approach their task with
sound common sense; with more consideration for the victims of the
offenders of society. Those who seek plaesure or material gain
through utter disregard for the life, safety or general welfare of
their fellow man must suffer their just reward. They must be separ-
ated from society unless and until it has been proved, beyond doubt,
they are fit to mingle with Honest Citizens,

One who contemplates a crime against societyknowswhat he plans is
wrong; he oft'Times even seeks legal advice to weigh the gain against
the possible punishment. A responsible society seeks to provide a
penalty suitable to the crime.

Some will aggue that stiffer penalties are not necessarily a deter-
ent to crime. A simple study in human nature will show otherwise.

We are all enclined to weigh the risk against the possible gain.
Place a Ten Dollar bill in the middle of a lake frozen over with
quite thin ice, watch how few people even think of going after it.

On the other hand, increase that amount to a million dollars and you
w ill have mass drownings as the force of greed takes over. Conversely,
as the risk becomes greater, the prize becomes less desireable.

|, nor those who follow my recommendations, are not in favor of

the "HANGING JUDGE" concept nor do we approve of the "WRIST SLAPPER".
We do not believe the average citizen should be subjected to harass-
ment by Law Enforcement officials, yet, | feel sure, the Honest citi-
zen, with nothing to hide, will gladly submit to reasonable investi-
gation by authorities in their attempts to apprehend offenders of
society.

We must act now to correct the dangerous trends in criminal justice.
We must not allow the pendulum to swing too far in the permissive
direction lest the people force it back beyond the point of reason
and we find ourselves in a POLICE STATE.
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Ones rights should cease at the point where they interfere with
the rights of others. When it becomes unsafe for a person to walk
down a public street, his rights are being infringed upon. He is
being denied EQUAL PROTECTION under the law, if the law is not do-
ing all in it's power to correct the situation.

Let us concentrate, for a spell, on the rights of the overwhelming
majority; the good, honest, law-abiding citizens.

In this age of extremeism, there seems to be two main factions
pulling in opposite directions. It behooves you, our law-makers,
to seek the reasonable, straight forward approach and make Alaska
a state where Good, old fashioned Americanism is engendered.

TO TOUCH LIGHTLY ON BILLS CURRENTLY BEFORE YOU:
H.B. 391. Seems quite reasonable. Meets EQUAL PROTECTION standards.

H.B. 451. Should discourage the "Crackpot” as well as the bearer of
false witness.

H.B. 452. A common sense approach to criminal use of fire arms.
(I am definitely opposed to GUN CONTROL)

H.B. 460. Very good and MUCH NEEDED. These people have suffered
much abuse while serving and defending society.

H.B. 511. A step in the right direction. If the offender is such a
nice guy and good citizen, he wouldn't have commited the
crime in the first place.( One case, known locally, the
prisoner was released after a few months and against his
own wishes. He felt he was a danger to society) His crime,
MURDER.

H.B. 512. Good Judges need this to support their actions and less
desireable Judges need to be pushed toward better protec-
tion of society,

H.B. 513. Good legislation. Should discourage additional crime with
knowledge that sentence will be served consecutively instead
of concurrently,

H.B. 515. A jury of six, especially with current selection techniques,
seems more than adequate to assure a fair decision. The
money saved can very well be used for additional personnel,

H.B. 562. The mandatory wording seems more appropriate and less dis-
criminatory.

H.B. 563. Recommend ammendment: Sec.33.30.185.(a) When a person is
sentenced to imprisonment by a court for a criminal offense,
COPIES OF all reports etc. Court and corrections should
have these records.

H.B. 564. As | understand this bill, it prohibits only those agree-
ments as stated, between defence and prosecutor but not
those which also involves the judge, | dislike the prac-
tice of plea bargaining as p time saver in some cases. It
should be used only when all facts are known. Again, a local
case. SALE OF CANNABIS. This was reduced to POSSESSION. The
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Judge was not aware of previous conviction on charge of
ARMED ROBBERY of drugs. | hate to see criminals granted
the privilege of reduced charges when evidence exists
which could establish guilt on the charge for which he
was arrested.

| have been unable to secure copies of House Bills: 565, 566, 568,
570 and H.J.R. 67. Please apply principles as outlined in narrative,

H.UR. 66. 1 heartily support this resolution. Society has not had
EQUAL PROTECTION under the law when certain criminals
have been released on bail to repeat crimes.

H..R. 68. Agree with this along with H.J.R. 66.

HJR. 71, I amin full support of this as a more”comroon sense”
approach to criminal justice.

| trust the time and effort spent in the preparation of this
testimony will not be without it's reward, better criminal justice
in the state of Alaska.

| deeply appreciate your indulgence.

Respectfully submitted,

Earl w. Westphal, Coordinator
PEOPLE ARE MAD, A citizeris movement for Law and Order
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CMIET JUSTICE

MY A AR 941 Fourth Avenue
Anchorage, Alaska 99501
JAMES M. FITZGERALD January 30, 1973

Honorable Lowell Thomas
Senator, Alaska State Senate
Pouch V

Juneau, Alaska 99801

Dear Senator Thomas:

_ I ap\ﬁre_mate your invitation to comment on Senate
Bill No. 15. hile | will be unable personally to appear bhefore
Your committee, | have nonetheless been authorized to express
Ihe.v;evtv.s of the Alaska Supreme Court on this proposed
egislation.

As you are aware, Senate B.ill No. 15 would amend
AS 17.10.20Q to require mandatory prison terms of five years
for possession or control of narcotic dru%s for the purpose of
sale to another person, and amend AS 17.12.110(h) and (c) to
require mandatory five year prison terms for possession or
control of depressants,” hallucinogencs, or stimulant drugs for
the purpose of sale or disposal to another person. Summarily stated
it is the opinion of the Supreme Court of Alaska that mandator%/_
minimum sentences are inappropriate and may result in substantial
injustice to individuals convicted of thesé crimes in particular
circumstances,

o Significantly different crimes and_offenders may fall
within the sCope of the proposed statutes.  The casual exChange
of a small quantity of contraband will subject the offender to
the same five year minimum sentence as a large sale hy seasoned,
professional criminals. Under the proposed ‘amendments no inquiry
Is required to be made as to whether the individual convicted of
sale or disposal of contraband w ill pose any continuing threat
to society; whether lengthy confinement will serve to correct
the offender’'s behavior; or whether a minimum period of five
%ears_ incarceration generally will further the goals of Alaska's

riminal Justice System. In" this regard we believe that parole



officials generall)( have sufficient data to determine when an

offender can be refeased from incarceration without unreasonable

trsk to society. At best, the confinement of the offender past
|

u

|
he time when parole may be prudently granted will_inflict _
nnecessary harm upon the convict; at worst, it will deprive him
of the incentive to reform his behavior and might possibly
increase the likelihood of repeated antisocial hehavior upon
release from confinement.

It is. also our view that lengthy mandatory minimum
sentences are likely to encourage defendants to bargain for pleas
0f ?uﬂty to reduced charges. nother facet of thiS question is
that whére enforcement personnel are of the view that imposition
of the mandatory minimum_ sentence will work a hardship in a
particular case, imposition of the mandatory sentence can be,
avoided by reduction of charges.  Further, where the imposition
of mandatory minimum sentencés will cause manifest hardship to
defendants,” judges and prosecutors are likely to be inclined to
consent to the bargained ?Ieas. The danger ‘is that innocent
defendants may decide that on balance it is better to accept a
short period 0f confinement for an offense never committed than
to risk conviction and a mandatory sentence.

. Mandatory minimum sentences are at times appropriate.
[ view the sentencing court, when properly informed, can
r determine when such sentences are well-advised. We
se the position on the question of minimum sentences taken
e American Bar Association's Committee on Minimum Standards

n o
t
0

I U
bette
endor
by th
for Criminal Justice - Senten_cm? Alternatives and Procedures.
The. Committee's view is that in the rare situation where a
minimum sentence 1S called for, the sentence should issue only
after the court has been adequately informed of the offender's
amenability to treatment and after the court has considered
making a non-binding recommendation to parole authorities
su%g,edset}rgg tfi(])e earliest time -t which the offender can be

|

Co r release.

_ . We concur with the Advisory Committee on the Standards,
in stating;

The Advisory Committee holds no sympathy for

the offender who poses a significant public danger
and is just as anxious as_ anyone else to get him
off the streets for a period of time sufficient to
neutralize tne danger.” But this position does not
and should not lead to the conclusion that offenders
who do not pose such a danPer, should be committed
for a substantial period of time because the offense
they committed happens to be one_that is often
committed by dangerous people. The evil of the
mandatory térm is, that 1t robs the system of the
capacity” to discriminate between offéenders who do
and offénders. who do not deserve the harsh treatment
which the minimum signifies. A far better way to



attack the problem would be to arm the s¥stem,W|th_
the funds and the facilities to enable it to identify
the particular offenders from whom society legitimately
needs protection.

| note ill closing that the views expressed here are
only those of the members of the Supreme Court and not of the
trial judges within the Alaska Court System. Again, | wis
to thank you for the opportunity to express our views con-
cerning Senate B ill No. 15,

Very truly yours,

Jay A. Rabinowitz
Chief Justice



GREATER ANCHORAGE AREA BOROUGH

DEPARTMENT OF LAW
279-8686

February 20, 1974

Representative Helen Fischer, Chairman
State Affairs Committee

House of Representatives

State Capitol Building

Juneau, Alaska 99801

Dear Helen:

| received your letter addressed to Ms. Sheila Gallagher,
Borough Attorney. | know you will want Sheila's personal
views on the crime bills butyou probablyalso would like
the views of the Borough Attdrney,

Before commenting on the bills, | should point out that
the Borough Attorney, like other municipal attornegs, does
not prosecute felonies andg accordmgll_y, does .not, Dby virtue
of his office, have any direct familiarity with proSecution
of felonies, commission of crimes while on bail, etc. The
Borough provides police protection in the Spenard Service
Area, an urban area of 30,000 people, and we do prosecute a
great volume of traffic offenses, but the bulk of these are
relatively minor in nature, the more serigus crimes, such as
drunk driving, reckless driving, and eluding an officer
being in the minority. So | will have to speak for m){self
as a prllvate citizen and notfor the Borough on the felony
proposals.

| a(t;ree with House Joint Resolution 66 providing that
the court may deny bail if there is substantial evidénce

that, if released, the accused would pose a danger to other
persons and to the community. The need for this change
would be much less if there wore speedier trials and Certainly,
defendants denied bail should receive a speedy trial.

| disaqgree with House B.ill 511, House Bill 512, and
se Bill 513 because | believe that if these bills were
cted, the Legislature would be invading an area in which
sys%em |sh blest prepare% to act.t_ |t maytﬁ)e that
X Séehrqnlg?#a ?ﬁengqg?e }an[foai?sc I(f]oqmrlnr}ttee(?sﬁn the
holding its hearings, may accomplish such a
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| am sure that the reasons for House Bill 511 is the
feeling among that some criminals are paroled too soon, that
the reason for House Bx|l 512 is the feeling that some
sentences for serious crimes are too short,” and that the
reason for House Bill 513 is the beljef that the punishment
for commlttm% a felony while on bail is too lenient, In
other words, there is a feeling that judges are abusmtl;<
their discretion in administering the” Jaws. | do_not know
if there is also a belief that sentencing and punlshment are
unequal for similarly situated criminal defendants, but |
suspect that that is”a major concern too.

These are all legitimate concerns.

Certainly 3rou are entitled to know, and the justices
and judges should know:

What sentences are. pronouynced for a glven cate%ory
of crime? For a first offender? For a frequen
offender? Are similarly situated cr|m|nal defen-
dants charged with similar crimes sentenced the
same? Does it make a difference if a criminal
defendant Is prosecuted by one prosecutor rather
tan another, if sentence’is nronounced by one

%e instead of another, if the criminal defen-
dan pleads to a lesser crime and so on.

What ba|l is required for different categories of
crime? Again are 5|m||arly situated criminal
defendants treated the same?

When is bajl set so h|gh as to be |n effect,
a genial of bail? pol |c¥ high bail
uniform for 5|m|IarIy 5|tua ed crimina I defendants?

What sanctions are _employed when a person on bail
for a felony commits a felony? Are the sanctlons
uniformly Pphed and are they. e ffectlve
understand that about 4% of criminal defendants on
bail for a felony are charged with an add|t|onal
felony committed” while on Dbail.

What part of a sentence is actually served? Again
are similarly situated criminal defendants convicted
of 3||m|lar crimes treated the sama with respect to
parole?
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I do not think that rational decisions on legislation
affecting sentencing and parole can be made until reliable
hard information on these subjects are available. And
similarly, 1 doubt i1If the justices and judges can do the job
they ought to be doing without this information.

I am saying this knowing that this type of information
is probably not available here or iIn any other jJurisdiction.
| have heard that the Alaska Judicial Council has obtained a
Law Enforcement Assistance Agency (LEAA) grant to develop
some of this information but™ do not know what the particulars
of this effort are,

| also understand that the Chief Justice of the U. S,
Supreme Court, Chief Justice Warren Burger, has made a
special effort to determine whether crinfinal justice is
being fairly and uniformly achieved in federal courts. |
belive this includes the amount of bail being required of
first offenders for different categories of an offense,
second offenders, etc., the time not served on various
sentences for various types of offenders for various types
of offenses due to parole, and so on,

.| would hope that development of this t}r/]p_e of information
will be one result achieved as a result of this Ie%uslatlve
session. For my part, | would prefer to see the Alaska
Court System develop this informatior between now and the
next legislative session. This would probably require an
appropriation for that purpose.

.| think House Bill No. 512 may backfire if enacted. .
First, | am convinced that the judge must have discretion in
imposing sentences for an¥ type of crime and that this
discretion should not be taken away by legislative act. The
Legislatyre simply cannot forsee and antiCipate every circumstance
that might come up. If a judge is out of line in senten_cm?,
this should be made apparent Dy the process of systematically
comparing sentences and procedures for appellate’ review of
sentenceS that the prosecution bhelieves are too lenient.

.. House Bill 512 requires imposition of the statutor?;
minimum penalty for not only murder or rape, but also the
minimum Statutory R_enalty for possession of narcotic drugs.
For example, if @a_high scthool or college kid should exBerlment
on a.one time basis with a hard drug, the judge would be
required to sentence the student to Iimprisonment for not
less than two ){ears. | think it is a mistake to handle an
offense of that type as if it were of the same gravity as,
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say, murder or rape, offenses for which courts must, under
existing law, pronounce at least the minimum sentence. |
also think that a result of removing the power to exercise
discretion in a case of this kind means that certain persons
will wind up serving sentences of two years while others
convicted of far more serious crimes involving possibly
injury to a life or the physical person receive a much
lesser sentence. This 1s not equal justice and It Is a step
backwards.

This raises an issue relating to law and order attitudes
generally. | have seen polls showing a relatively high
level of coolness towards law enforcement personnel among
persons under the age of 25 and among members of minority
groups. It 1s important that the great majority of every
segment of our society have confidence in and support law
enforcement, that they cooperate whenever they can iIn
preventing crimes and that the police have the wholehearted
cooperation and support of every population group. |1
think that one reason for disenchantment with law enforcement
among some young people and some members of minority groups
is the feeling that they are being singled out for punishment
for activities which are either not, iIn their opinion,
criminal at all, as In the case of marijuana smoking, or are
of relative®™ low priority among criminal offenses, while
those who do much more substantial damage to the lives and
properties of others do not bear the full brunt of the law.
There 1is probably general agreement among all groups that
acts which are dangerous to life and the physical well-being
of others, such as assault with dangerous weapons, robbery,
murder, burglary and other crimes which pose an immediate
threat to life of others should be severely dealt with. The
whole matter becomes confused when other categories of crime
are brought in.

The Alaska judiciary, judges and justices alike, are
exceptionally qualified to handle criminal matters. Each
member of the Alaska Supreme Court has long experience with
criminal prosecutions and, iIn some cases, criminal defense.
All except one have lived In Alaska since, at least,
and the one exception has lived here since 1956 or 1957.
All have prosecuted as Assistant U. S. or Assistant State
District Attorneys or as a State District Attorney 1iIn a
variety of places including Ketchikan, Juneau, Anchorage,
Fairbanks and Nome. They are experienced men with both a
sense of justice and a down to earth sense of practicality.
The State judges 1 know best are all ex-legislators and you
probably know them as well as 1 do. None of them are soft
on criminals. I amn sure that they will use any hard information
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on sentencing for purposes of achieving equal treatment
under the law,

| recognize that under Article IV, Section 15 qf the
Alaska Constitution the Legislature mag by a two-thirds vote
chan%e rules promulgated by the State Supreme Court governing
practice and procedure in civil and criminal cases. ~| ho;?e
that the Legislature will refrain from any such action. The
newly adopted Rules of Criminal Procedure’are fair, are
practical and reflect, not _only the experience of the Alaska
courts, but also the experiencé of courts throughout the
United States. If problems do develop in the course of time,
the Alaska Supreme Court is best equipped tc handle them.

On plea bargaining, it iIs essential that the District
Attorney have the discretion to reduce charges where the
original charge is too high. However, lesser pleas should
not be accepted for the convenience of the prosecutor or the
court. Lesser pleas should not be accepted because the
prosecutor or the court is short of manpower, 1is confronted
with a heavy backlog or the press of time. Consider, for
example, the effects of making an unusual number of felony
arrests due to a drive against hard drugs. Although the
evidence obtained may be solid, the prosecutor and the court
may feel under some pressure to accept reduced pleas just to
be able to handle the cases within the limitations of manpower
and time available. This would be wrong. It would not only
be demoralizing to those who developed the cases, but it
would mean that criminal defendants would not be treated
equally due to the exigencies of time and budget. Any
pressures to engage in plea bargaining for economic reasons
or because of time pressures should be resisted.

Your review of the effectiveness of Alaska law enforcement
iIs timely because we have had a sharp iIncrease iIn major
crime in the Anchorage area in 1973. We will have a much
higher level of criminal activity in 1974 as we begin to
bear the full brunt of pipeline construction. I will be
looking forward to receiving a copy of your report.

Sincerely your::- -,

CS

Gary Thurlow
Borough At/orney

GT/sj >

cc: ~"Sheila Gallagher
Anchorage Borou chool District
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Honorable Clem V. Tillion

Chalrman House Judiciary Committee
Alaska State House of Representattves
Alaska tate Cagptto Building
Juneau, Alaska 9980

RE: Law and Order Package
Dear Mr. Chairman:

| appreciated Mrs. Mason's call advising me
of the schedulln% of the hearings on various law and

order proposals that were betng reviewed by ¥our
committee. | regret that | was upable to Si thro ugh
the entire two days of testimony in order that | might

speak ﬁersonally, although | think much of what |
would have said “would have been redundant.

The Legislative Committee of the Juneau Bar

Association reviewed a number of the proposals, though
not aItI. | do_not think [t necessary to detail the
comm |

tee's criticism _of individual bills, It is mﬁ
very distinct impression that the committee's thought

in general closely parallel the thoughts expressed’b
Chief Justice Jay Rabtnowttz letter“to the committed
and to Senator Lowell Thomas,

The feelmg{ of the committee seems to be
that of concern over the tenor of the package as a

whole. The committee seems to feel strongly that
piecemeal tampering with the present system” would not
serve the purpose mtended but would rather create
significant imbalances and inequities. There have been
recent attempts to revise the Criminal Code in |ts
entirety, which m |?ht be a better approach. |

personal aware of the efforts that the State of Colorado
went through severa years aqo in totall y revmng the
Colorado criminal lawss, was accomplished by
substantial fund to set up the mechanism for reV|S|n% the
criminal laws. Retired Chief Justice 0. Otto Moore headed
a committee, which spent roughly two years in the process.
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Len?thy dialogues between the committee, representatives
of the  State ‘Attorney Generals O ffice and various District
Attorne¥ offices, Public Defender agencies and the Bar
Association were held. It is my understanding that the
results were gratifying.

| f recrdrvrsm is the major roblem, then it

would strike me that a deeper probe rn 0 he reasons for
the recidivism would be rndrca ed rather t an simply trying

0 keep more people in jail where they are doubtless an
enormous cost. to the taxpayer. Furthérmore, if the proposals
were adopted in toto, the result would be the %reatest
economic blessrnq to the criminal defense har that ever came
down the pike f the rate of recidivism among people on
probation or parole is significantly less than"the natignal
average, which it apparently is, something must be Workrn?
right. 'Furthermore, | am informed that reasonably reliabTe
statistics indicate a rate of criminal activity among people
out on bail that is again lower than the national average.
Certainly no system w'ill ever be perfect.

| was ersonaIIy troubled b¥ some
statistics presen eq hearing ta
presumably show a si nr rcant rncrease rn crrm
In Anchorage cannot e taken at face value. W
IS that there has been a greater reporting of ¢
activity, and presumably it can be assumed that this is
ndicative of some incréase in criminal actrvrtE However,
he figures simply are not absolutes. Chief Hibpshman
tated” that over a period of approximately four and one-
aIf months, 84 persons were arrested for burglaries or
urglary-related offenses. He further stated that of those,
6 were repeat offenders What | do not recall his ever
havrn(% said s how many of those 36, of even of the 84,
were Torm aIIy charged after their arrest and were subse-
quently either convicted or entered guilty pleas. That is
something that one would want to know.

f th
StI
na Vi
! y

e
¢S which
ctivit
at th ri show
rimina
r

W~ —-

LW =

If you believe it would serve a useful purpose
for me to either personally confer with you or_appear be-
fore the committee at some’ time when the committee is not
totally occupied with other matters, | will be more than
happy to do So. Furthermore, the Juneau Bar Association
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would be pleased to give you thoughts on any other matters
you deem necessary.

Thank you for your attention.
Respectfully

Allen T. Compton

ATC/wlp



The C|t|zens Leg|slat |ve Committee hive recently drann
up @ list of recommen atlons f‘] Iegls ative a nd Audlcal action
Balnst crime problems tacing the people of Alask

The list indludes:

1, More trained state trappers.

2, Stricter enforcement of existing laws.

30 Enforcement of the state's habltual criminal law and
removal of discret ionary powers of judges,

A, Stricter enforcement of drug laws.

3, arole violator, if found guility, should complete
hlspor?g?nal sentence. Juttity, P

6. Improvement of parole system.

7. Make the attorney general's office elective rather than
an appo Int ive one.

8. Election of judges.

9.  Election of the district attorney.

10. Restrict the use of plea-bargaining.

atto 'Hé“"@”{ﬂ%‘?glng % (1At 14005k, Sontifteationten s ang, the
aﬁ @o q aKe t e

(5 e pos|t|ons more receptive to the wants
and needs o
Also the Comm|ttee IS urom hat the legisla tur EOT
ass Iaws |2|ng1 OA’ g % alizing mari uanﬁ
atter sh ou eP ced Dbefore the voters, and the ch0|ce
be made y te m Jorlty after *ore study and informtion is
arXaé'rt‘E tat arlpuinaCPaltumvBe%kUmverSIt [ese%][gntsers against
olgease by Inhi |t1|nn d|U|¥Ion o% the w |te %Iood ce%?? qﬁ
V|ruses As a resut of the study, Dr. |eL |aha
te m of resear?hers called for a re-exa |ns]t|on the findings
the Na lonal Commission on Mari uana recommended
dec nalization of mari ulana use % %count th
ygse rch team's studies will appear |n the Fe . issue of

cience magazme

he C|t|zens Lce |s|at|ve Comr it toe has heen formed as
a stu y to stu or|g|nhat|nge ry]rom Juneau,
and wi actlon on such ones as” t deem necessary
Anyone |nterested |n ore Informat|on ray contact ?tate

R R S

State Chairman Mrs Kay Frank

.of the
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1971 - 1972 RECIDIVISM

Introduction

This report is a brief preliminary version of a more extensive
report which is currently in preparation. It includes data from a
review of Division of Corrections releases from custody during 1971
and 1972.

National standards for recidivism, published in 1973 by the
National Advisory Commission on Criminal Justice Standards and Goals,
are as follows:

criminal acts that resulted
n committed by individuals
pervision or who have been
pervision within the previous
hnical violations of probation

C
ncing or paroling authority
in an adverse change in the

Recidivism is measured y (1)

in conviction by a court, whe

who are under correctjonal su
released from correcto al su
three years, y (2) te

or parole in WhICh a sente

togk action that resulted

offender's legal status.

Our data departs from these standards in several respects, and
suffers from the following limitations:

(1) Release data is available only for 1971 and 1972. Radical
changes in record storage took place during 1969 and 1970, and
release data prior to 1971 is not reliable.  The present information
must therefore he regarded as establishing a baseline, upon which
the recommended three-year follow-up can be constructed.

(2) No data is available for adult offenders who received
sentences of ten days or4|ess. Again, the record-storage system pre-
eludes retrieval of this information,.

(3) Having access only to Division of Corrections data, we can

provide only Con m»ctions-to-Corrections information. Thus recidivism

S
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tu



is measured from time of release (from institution, parole or pro-
bation) to time of re-sentencing to Corrections. Suspended sen-
tences, fines and court probation are therefore not included,

Methodology

Two research assistants, under the supervision of the
Division's programmer, were hired to review all active and closed
files. This task was accomplished during the period from October,
1973, through January, 1974. Active file review was terminated in
November, 1973 at a minimum, 95% of 1973 files were included,

Records consisted of three types of material: files which had
been closed and microfiched, closed paper files, and active files.
The data collectors visited major field locations to review active
files; supervisors of small district offices either mailed or
hand-carried their active files to the regional offices for review,
Closed files were reviewed in Juneau, in the Central Office of the
Division.

Of files containing 1971 and 1972 releases, distribution by
type of file was as follows:

Microfiche: _ 80%
Closed paper files: 1%
Active files: 13%

The general procedure in approaching a file was first to deter-
mine whether there had been any correctional activity after the date
of 1/1/71. Approximately half of the files reviewed contained rele-
vant data. If an admission or release had taken place in 1971 or
thereafter, it was recorded. (Admission data will be reported in a
separate study). For each release, the most recent preceding release



during the past three years and all subsequent admissions were
recorded.

The data collection form is shown on page 4. Although only
very basic information was sought, availability of data varied wide-
ly among files, and some ingenuity was required to reconstruct
histories of correctional experience. In general, the following
procedure was utilized: The first sources of information were the
booking sheet and judgement, which the raters found to be the most
reliable documents in the records. Where information was not avail-
able from these sources, the probation/parole worksheet (which is
often completed by the client) was used, with supplementary or con-
firming information sought from the presentence report. Individual
items were obtained as follows

1. Name: booking sheet, judgement, worksheet, pre-sentence

report.

2. D.O.B.. same

3. Sex: same

4, Race:  same
5. AID Number: not used
6. Crime: Booking sheet, judgement
7. Date of crime: same
8. Still serving: not used
9. Institution: booking sheet for admission and release

dates
10. Parole: Parole Board Action Sheet. This includes date

supervision began, date of parole, and end of parole and
probation.
11, Probation: from the judgement, or from chronological
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RECIDIVISM DATA
ldentdification,
\ame m
<on n 007 /A
Date of Birth Sex Race f
AID Number
| MId om oo
Crime Date of Crime
Sentence Served: S till Serving f |
INSTITUTION PAROLE PROBATION
fk**  namiikd  Foely o
Category at time of this crime. InsttlH ParCu
Crime Date of Crime
Sentence Served: Still Serving ( |
INSTITUTION PAROLE PROBATION
N Hi THA  &.uTT ») |
Category at time of this crime. InstHTJ ParCZzlI
Crim e —-——- Date of Crime
Sentence Served: Still Serving \ |
INSTITUTION PAROLE PROBATION
fi|.« Uv <> o ' | feee 1|
Category at time of this crime. InstCU Parim
Crime l...—J Date of Crime C e
Sentence Served: Still Serving r—|
’!NSTITUTION . PAROLE ... PROBATION
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Category at time of this crime. InstU Il Parllll

Date of RELEASE
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Prob @_I Rel | ||||

Date of RELEASE
| #h<%< T7T

Prob G_] Rel d |

Date of RELEASE

F u . 1

Prob1 1 RelCm

Date of RELEASE

Prob d ] Relim



notes made by the probation officer, when no judgement
was available,

A sample of 100 adult cases (50 microfiche and 50 paper files)
was drawn and reviewed by both raters, in order to ensure reliability
of information. ("Reliability" is the extent to which two raters
agree in recording information from the same file). Agreement on
major items was as follows:

Number of crimes reported: 92% agreement
D.0.B. 95%
Race: 94%
Sex:. . 99%
Institution sentence served: 96%
Time on parole; 97%
Time on probation: 95%
Date of crime: 94%
Date of release: 92%
Crime category: 93%

The average of 95% agreement attained over the ten categories
was considered an acceptable level of reliability.

Results:

Data is reported as cases, not individuals. Thus each release
Is a "case", which may become a case of recidivism. A single indiv-
idual may account for a number of cases, and no inferences about
numbers of people can be made from this data.

Data is reported separately for adult and juvenile offenders.
In order to maintain relative simplicity of presentation, and because
there are few women offenders, distribution by sex is not shown.

For 1971 releases, recidivism rates are given both for the first
year following release from custody, the second year, and a cumulative
total for the two-year period. For 1972 releases, rates include re-

cidivism only within a one-year period.



Table 1 shows cumulative recidivism rates for 1971 and 1972.

Table 1
Cumulative Recidivism Rates

Adult Juvenile
Total _ Total _
Number % Reci- Number % Reci-
Releases divism Releases divism
1971 (2 yr. exposure) 1155 31 376 14
1972 (1 yr. exposure) 931 21 319 8

"Percent recidivism" indicates the recidivism rate, and the
percent not recidivating is the reciprocal of this figure. Although
mere failure to recidivate cannot be considered "success", we can at
least say that of adult releases in 1971, 69% had not recidivated within
two years following release; this is true of 8% of juvenile releases
during that year.

Table 2 shows the number and percentages o? adults and juveniles
who were released from each of three possible supervision modes: inst-
itution only, field services only, and combined institution and field
service supervision.  Table 3 shows recidivism rates for each of the
types of supervision. It is important to remember, in looking at
these tables, that they do not include a.large and unknown.number of
cases where individuals served jail sentences of less than ten days.



Institutions only
Field Service only

Institutions and
Field Service

Unknown
Total

Institutions only
Field Service only

Institutions and
Field Services

Unknown
Total

Distribution by
Type of Supervision

L1971
N 0
906 78
126 1
12 10
11
1155 100
197
N 0
85 23
216 57
69 18
52
376 100

Adult Releases
1972

692
114

119

931

%
74
12

13
1
100

1598
240

231
17
2086

Juvenile Releases

39
208

65

318

1972

%
12
65

21

100

124
424

134
12
694

Total

%
17
11

11

100

Total

%
18
61

19

100



ADULT

Institution
only

Field Service
only

tution &

Insti
Field Service

Total Rate

JUVENILE

Institution
only

Field Service
only

tution &

Insti
Field Service

Total Rate

Table 3

Recidivism Rates by

Types of

% Recid.
Ist year

29
9

14

26

18

10

1971 Releases

, Cumulative
% Recid. Two Year
2nd year Rate
6 35
3 12
2 16
31
2 20
4 13
6 9
14

Supervision

1972 Releases
% Recid.
Ist year

26
!

!

21

13

11



Offenses were coded according to the Uniform Crime
Reporting Handbook,and combined according to F. B. |. Part | and
Part Il caterories. The original list of crimes is included
at the end of this report.

For reporting purposes, Part | crimes were divided into
those involving Personal Harm (murder, negligent, and non-
negligent mar.slaughter, forcible rape, robbery, aggravated
assault, and other assaults), and those involving Property
theft (burglary, breaking and entering, and auto theft).

Part Il crimes were divided into those involving, or
probably involving, alcohol use (drunkenness, disorderly
conduct, and vagrancy), and All Other.

Table 4 shows the number and percentages of cases
falling into each of the four crime categories, and Taole 5
shows recidi/ism rate by crime category.

The tern "original crime type" refers to the fact that
these tables show the crime upon which the releases was oased,
and not the crime at time of recidivism.



ADULT

Part | Crimes
Personal Harm
Property Theft,

Part Il Crimes
Drunk, Disorderly
All other

" Total

JUVENILES

Part | Crimes
Personal Harm
Property Theft

Part Il Crimes
Drunk, Disorderly
All other

Total

Table 4
Original Crime Type

1971 Releases 1972 Releases
N % N %

140 12 134 14
141 12 390 34
390 4 232 25
484 42 3% 42
1155 100 931 100
N % N %

10 3 6 2
114 30 106 33
32 9 18 6
220 58 191 59
376 100 321 100

10



Table 5

Recidivism b¥
Original Crime Type

1971 Releases

_ , Cumulative
% Recid. % Recid. Two Year
1st year 2nd year Rate

ADULT
Part | Crimes
Personal Harm 21 6 21
Property Theft 23 8 31
Part Il Crimes
Drunk, Disorderly 37 6 43
All Other 18 4 22
JUVENILE
Part | Crimes ) (++)
Personal Harm 20 10(*) 30
Property Theft 10 10
Part Il Crimes
Drunk, Disorderly 6 0 6
All Other 10 5 15

(*) ®one case
(**) * 3 cases

11

1972 Releases

% Recid.
Ist year

14
19

46
16

22



Detailed discussion of the data will await the more detailed
presentation which is underway.

Summarizing the present material briefly, we find an over-all
two-year recidivism rate of 31% for adults, and 14% for juveniles.
Both adults and juveniles who were in "institutions only" had higher
rates of recidivism than those who were supervised by field
services. Adults who had been sentenced for offenses involving
alcohol had much higher recidivism rates than any other category
of offenses; this fact is reflected in the relatively high rates
for those with "institution only" supervision.

The relatively small juvenile sample and small number of
cases of recidivism precludes any conclusions concerning recidivism
by category of offense.



SECTION Ii

OFFENSES

11,1 LocAL ~ JT&T&

See the UNIFORM CRIME REPORTING HANDBOOK for further
" definition of local offenses.

IA- Murder and nonnegligent manslaughter
IB  Manslaughter by negligence

02 Forcible rape

03 Robbery

. 04 Aggravated assault «
05 Burglary - breaking or entering -
06 Larceny - theft (except auto theft) ‘ *
07 Auto theft .

08 Other assaults
*09 Arson
*10 Forgery

11 Fraud

12 Embezzlement

13 Stolen property; buying, receiving, and possessing
14 Vandalism

15 Weapons; carrying, possessing, etc.

16 Prostitution and commercialized vice

17 *Sex offenses (except forcible rape and prostitution)
18 Narcotic drug laws iAIG (nft' atciuM ul

19 Gambling

20 Offenses against family and children

21 Driving under the influence

22 Liquor laws

~23 Drunkenness

24, Disorderly conduct
25 < Vagrancy
.26 All other offenses

27 Suspicion

28 Curfew and loitering law violations

29 Runaways andmissing persons .

30 Traffic andMotor vehicle laws (except driving tuider the
influence and manslaughter) \

31 Obscono matorial /',

32 Election laws

140
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. io1j

35 Probation violator

36 Parole violator

7 Mandatory and conditional release violator
38 Bail violations

39 Escape

40 Blackmail - extortion

41 Juvenile delinquency

42 Abortion

43 Bribery

44 Harboring and obstructing Justice

45 Kidnaping

46 Contributing to delinquency of minors
47 Counterfeiting

£ usc. or |-<(\?r oTIA.

* NOTE: Code #10 as used in the Uniform Crime Reporting
Program combines Forgery and Counterfeiting.
For NCIC use, Counterfeiting has been assigned
a separate code, #47'.

11.2 FEDERAL

51 Interstate Transportation of Stolen Motor Vehicles or Aircraft
52 Theft from Interstate Shipment

53 Interstate Transportation of Stolen Property

54 Postal Laws (except Extortion and Counterfeiting)

55 « Bank Offenses

56 National Bank and Federal Reserve Act

57 Bankruptcy Laws
58 Tax Laws

59 Liquor Laws

60 Veteran M atters

61 Narcotic Laws

G2 National and Federal Firearms Act

63 . Immigration Laws

64- Interstate Commerce, (Except thefts from)

65 Theft, Embezzlement, etc., of Government Property

66 Offenses on Government Reservations, Indian Reservations,

High Seas, and Territories
67 Smuggling
68 Counterfeiting

141
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THE SUPREME COURT OF THE STATE OF ALASKA

STATE OF ALASKA,

Appellant,
"’ File No. 1249
V.
OPINION
DONALD SCOTT CHANEY,
Appellee [No. 653 - December 7, 1970]

Ap Xealfrom the Superior Court of the State of
laska Thwd Jud cial District, Anchorage,
Edward V. Davm, Judge.

Appeamnces G Kent Edwards, Attorney General,
Haro W. Tob eE District Attorney, Anchorage,
as

and obert taugh Assistant D|stnct
Attorney, ppellant.  Herbert D. Soil,
Assistant Pubhc Defender, Anchorage, for
Appellee.

Before: Boney,_ Chief Justice, Dimond, Rabinowitz,
Connor, and ErW|n Justices.

RABINOWITZ, Justice,

Appellee Donald Scott Chan€y was indicted on two counts
of forcible rape and one count of robbery. After trial by jury,
appellee was found guilty on all three counts. The superior
court imposed concurrent one-year terms of imprisonment and
provided for parole in the discretion of the parole board. The
State of Alaska has appealed from the judgment and commitment
which was entered by the trial court.



First impression issues concerning Alaska's recently
enacted legislation establishing appellate review of crim{nal
sentences are presented in this appeal. In Bear v. State,
this court concluded that it lacked "jurisdiction to review and
remand or tozreview and revise a criminal sentence for abuse of
discretion."  Beai was subsequently followed in Faulkner v.

1
439 P.2d 432 (Alaska 1968) .

2

that: |d. at 435. In Bear, a majority of the court concluded

It is the view of this court that review of Ie?al
criminal sentences should be provided for by statute.
oan after a careful study of the,ef,hcacY_ of reviewing
techniques now in force in other jurisdictions has been
made, and the need for the procedure determined.
Reviewing authority should perhaps include the power to
modify a sentence upward as well as downward in order
to achieve the full advantage of the procedure and
decrease or eliminate disparity in sentences.

Id. at 437 (footnote omitted).



State3 and Thessen v, State.4 In 1969, the Alaska legislature
enacted Iegislation providing for appellate review of criminal
sentences. The 1969 act, codified as AS 12.55.120, states in
part that:

(@) A sentence of imprisonment lawfully
imposed by the superior court, for a term
or for aggregate terms exceeding one year
may be appealed to the supreme court by the
defendant on the ground that the sentence
IS excessive. By appealing a sentence under
this section, the defendant waives the right
to plead that by a revision of the sentence
resulting from the appeal he has been twice
placed in jeopardy for the same offense.

(b) A sentence of imprisonment lawfully
imposed by the superior court may be
appealed to the supreme court by the state
on the ground that the sentence is too

3

_ 445 P .2d 815 (Alaska 1968). In Faulkner, Justice
Dimond thought the sentence violated "both the federal and
Alaskan constitutional protections a?alnst cruel and unusual
Runmhment Justice Rabinowitz took the view that the court

ad jurisdiction to review the sentence and that the sentence
was excessive. Chief Justice Nesbett was of the opinion that
the court lacked jurisdiction to review the sentence for
excessiveness, and further that the sentence did not contravene
%%%%tnut|onal protections against cruel and unusual punish-

4
454 P .24 341, 354 fAIaska 1969). In Berfield v.
State, 458 P.2d 1008, 1011 (Alaska 1969), 'we said:

A majority of the court as now constituted has not
had occasion to express itself on the question .
presented in Bear of whether this court has juris-
g!ctloq_to review criminal sentences for abusSe of

Iscretion.

5

SLA 1969, ch. 117. A comprehensive study conducted
by the Judicial Council pla*ed_a significant role in the shaping
and enactment of this legislation.

-3-



lenient:; however, when a sentence IS
appealed by the state and the defendant
has not apﬁea_led the sentence, the court

IS not authorized to increase the

sentence but ma}/ express its approval or
disapproval of the sentence and its reasons
in a wr;tten opinion.

In the ¢ ;o at bar, the state has appealed from the
sentence imposed. In such circumstances, the provisions of
subsection (b) of AS 12.55.120 prohibit any increase in the
sentence which was passed by the trial court although this
court may express its approval or disapproval of the sentence
in a written opinion.

This appeal is the first by the state under the
1969 act. Since this legislation is of great significance to

6
o Subsection (c) of AS 12.55.120 treats the sub#ect of
all in regard to sentence a?peals. Sections 1 and 2 of chapter
17, SLA 1969 amended the statutes which delineate the gurls-
ictionof both the Supreme and Superior Gourts of the State of
r!aastk.a. In regard to this court's jurisdiction, if was provided

IS0 T

The supreme court has 1[ur|sd|ct|on, to hear appeals of
sentences of imprisonment lawfully imposed by the,
superior courts on the (t;rounds_that the senténce is .
excessive or too lenient and, in the exercise of this
urisdiction, may mo_d|f¥_ the sentence as provided by
aw and b¥ the constitution of this state. For the
purpose of considering appeals of sentences on these
rounds, the _supreme court may sit in divisions. (SLA
969, ch. 117, § 1, codified as AS 22.05.010(b)).

n order to conform with the changes instituted by,
A 1969, Supreme Ct. R. 6 was amended to read  in

In or
chapter 117, SL
part as follows
. ... except that the state shall have a right to
appeal in_criminal cases ... on the ground ‘that the
en

tence is too lenient.

A



the administration of criminal justice in the State of Alaska,
we deem it important to express our approval or disYapprovaI of
sentences within this category of sentence appeal.  For in our
view, the 1969 sentence appeal statute manifests the legislature's
awareness of existing deficiencies in sentencing practices

ti. oughout Alaska's entire court system and the compelling
necessity of developing appropriate sentencing criteria. The
primary goal of such legislation is an attempt to implement
Alaska's constitutional mandate that "Penal administration

shall be based o.* the princi8ple of reformation and upon the need
for protecting the public."

In the case at bar, appellant, the State of Alaska,
claims that the one-year concurrent sentences were too lenient
in view of the severity of the crimes of forcible rape and
robbery, the need to deter others from such brutal behavior,
and in view of the presentence recommendations, all of which
called for significantly greater sentences than those which
were imposed by the superior court.

]

, The lack of sentence review precedent requires that
this court's discretion be exercised in favor of expression of our
views in an attempt to articulate and develop sentencm% standards.
The decision to express our views in appeals by the state on
grounds. of excessive leniency reflects our awareness of, the
E)_OS_SIbIlIty that distorted criteria could result if review were
imited exclusively to claims of excessive harshness.

8
Alaska Const., art. |, S 12.



At the threshold, we are confronted with the problem
of determining the scope of our review of criminal sentences
under the 1969 act. As we interpret this legislative enactment,
it is our duty to examine the proceedings below to review for
excessiveness or leniency the sentence imposed by the trial
court, in light of the nature of the crime, the defendant's
character, and the need for protecting the public. We are
also obliged to consider the manner in which the sentence was
imposed, including the sufficiency and accuracy of the
information upon which it was based.  Sentence review by
this court must be carried out with a view to effectuate the
purposes of the 1969 act, as well as the goals of sentence
review in general. The objectives of sentence review have been

said to be:

(i) .to correct the sentence which is
excessive in length, having regard to
the nature of thé offense , the® character
of the offender and the protection of
the public interest:

(i) to facilitate the rehabilitation
of ‘the offender by affording him an
opportunity to assert grievances he may
have regardmg his sentence;

V
(i) Bromote respect for Jaw by
correctlng apuses of the sentencing
?ower and” by increasing the fairneSs of
he sentencing process; and

o

ABA Project on Minimum Standards for Criminal Justice
Standards Rel atmg1 to Appellate Reivew of Sentences, Standard 3.2
(Approved Draft,



fpromote the development and
appl|cat|on of criteria for sentencmg
which are both rational and just.-*

We think this a fair statement of some of the general objectives
of sentencing review.

Sentencing is a discretionary judicial function.
When a sentence is appealed, we will make our own examination of
the record and will modify the sentence if we are convinced that
the sentencing court was clearly mistaken in imposing the

10
Progect on M|n|mum Standards for Criminal Justice,
Standards R |ng1 llate Review of Sentences, Standard 1.2
(Api)roved Draft, "1968) Under the 1969 act, codified as

AS 2.55.120( ), the state was given the r| ht of a Real on the
?round that the sentence imposed was too en|ent us, one of
he objectives of sentence reV|ew under our statute is to express
our disapproval of the sentence which is too lenient, having regard
to the nature of the offense, the character of the offender, an
Erotectlon of the public, See also the President's Commission on
aw Enforcement and Adm|n|strat|on of Justice, Task Force Report:
The Courts 25-26 (1967) .

11
G. Mueller, Penology on Appeal Appellate Review 0
Legal but Excessive Sentences, 15 Vand., L. Rev. 671, 684 (1962)
fa\xs regarding the discretionary aspects of sentencing in crimi

f
nal

(s)entencing is aAudlmaI problem, and as long as the
judiciary 1S vested with a discretionary range of
sentences, there must be some guard against a possible
abuse of such discretion, just as thefe is appellate
supervision over every other exercise of judicial

discretion.

See State v. Pete, 420 P.2d 338 (Alaska 1966),
Battese v, State 425 P.zg 606 (Alaska 1967): Egelak v. State,
438 P.2d 712 (Alaska 1968
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sanction it did. Under Alaska's Constitution, the principles
of reformation and necessity of protectin% the public constitute
the touchstones of penal administration. Multiple goals are
encompassed within these broad constitutional standards. Within
the ambit of this constitutional phraseology are found the
objectives of rehabilitation of the offender into a noncriminal
member of society, isolation of the offender from society to prevent
criminal conduct during the period of confinement, deterrence of
the offender himself after his release from confinement or other
penological treatment, as well as deterrence of other rrembers of
the community who might possess tendencies coward criminal conduct

12
In the ABA's Prog on Min mum Standards for Criminal
Justice, Standards Relatin Pela Review of Sentences,
Standard 3.1, 49-50 (ppro ved D r aft, 1968 while clear recogn|t|on
Is accorded. the difficulty of articyl |ng ‘precisely the proP
role of reviewing courts ‘in sentencmg appeals, it 1s suggested that
respect for the discretion of the trial judge should not
prevent the rewewmgi court from making 1ts own inquiry
Into the ustlce of the sentence bhefore it. Having made
that ing U|ry reviewing court, to be sure should
not 'tinker W|th the sentence. Still, .the point remains

that an independent examination of the justice of the
particular sentence is necessary in order for the review
process to properly function.

See also President's Commission on Law Enforcement and
Administration of Justice, Task Force Report: The Courts, 26 (1967);
President's Commission on Law Enforcement and Administration of
Jlug%t8|)ce, The Challenge of Crime in a Free Society 357-58 (Avon

13
Alaska Const., art. |, § 12.



similar to that of the offender, and community condemnation of
the individual offender, or in other words, reaffirmation of
societal norms fothhe purpose of maintaining respect for the

norms themselves. r
In Faulkner v. State, it was said,

determination of an approlnna_te sentence

involves the judicious ba ancm% of

many and ofttimes competing factors. .
[of which] prlmac¥ cannot be ascribed

to any particular factor. -

We now turn to the facts of the case at bar. At the
time appellee committed the crimes of forcible rape and robbery,
he was an unmarried member of the United States Armed Forces

_ ing Decisions: A
Connecticut .

15
445 P.2d 815, 823 (Alaska 1968).

16
In Bear ~. State, 439 P.2d 432, 436 (Alaska 1968)
(footnote omitted), we said:

The determination of the exact period of time that a
convicted defendant should serve is basically a
sociological problem to be resolved by a careful
we|gh|n% of. the I]%mnm le of reformation and the need
for“protecting the public.

ing Decisions: A
|

In Appellate Review of Primar
t is stated in

. g Sentenc
%gptnecncut Case Study, 69 Yale L.J. 1454 (1960),

[T]o determine the appropriate type and degree of
sanction to be applied, the sentéencing authority must
decide which aim is primarily to be implemented and the

relative weight to be assignéd to secondary aims.



stationed at Fort Richardson, near Anchorage, Alaska.17 Appellee
was born in 1948, the youngest of eight children. His youth was
spent on the family's dairy farm in Washington Courty, Maryland.
He played basketball on the Boonsboro High School team, was a
member of Future Farmers of America and the Boy Scouts. Appellee
did not compleﬁg high school, having dropped out one month prior
to graduation. After a series of varying types of employment,
appellee was drafted into the United States Army in 1968. At
sentencing, it was disclosed that appellee did not have any prior
criminal record, was not a user of drugs, and was only a social
drinker,

From the record that has been furnished, it appears
that appellee and a companion picked up the prosecutrix at a
downtown location in Anchorage. After driving the victim around
in their car, appellee and his companion beat her and forcibly

17
, Appellee's commanding officer stated, prior to
sentencing, that appellee was an excellent solc.ier, takes orders
well, and”was on the promotion list hefore his crimes.

18
. Appellee asserts he was forced to take this action
because his father needed his help on the family dairy farm.

-10-



raped her four times.19 During this same period of time, the
victim's money was removed from her purse. Upon completion of
these events, the prosecutrix was permitted to leave the vehicle
to the accompaniment of dire threats of reprisals if she
attempted to repor- the incident to the police.

The presantence report which was furnished to the
trial court prior to sentencing contains appellee's version of
the rapes. According to appellee, he felt "that it wasn't rape
as forcible and acainst her will on my part." As to his
conviction of robbery, appellee states: "I found the money on
the floor of the car afterwards and was planning on giving i"
back, but didn't jet to see the girl." At the time of sentencing,
appellee told the court that he "didn't direct any violence
against the girl."

The Division of Corrections, in its presentence report,
recommended appellee be incarcerated and parole be denied. The
assistant district attorney who appeared for the state at tie
time of sentencing recommended that appellee receive concurrent
seven-year senterces with two years suspended on the two raps
convictions, and that the appellee be sentenced to a consecutive
five-year term of imprisonment on the robbery conviction, and
that this sentence be suspended and appellee be placed on

19
.. The prosecutrix was also forced to perform an act of
fellatio with appellee's companion,



probation during this period of time.20 At the time of sentencing,
a representative of the Division of Corrections recommended that
appellee serve two years on each of the rape convictions and that
appellee be sentenced to two years suspended with probation as to
the robbery conviction. In his opinion, there was "an excellent
possibility of . . . early parole." Counsel for appellee
concurred in the Division of Corrections' recommendation. As was

_ After the state made its recommendation, the following
transpired:

' THE COURT. | wish Mr. Tobey were -- were here. |
would like to find out. . . . why hy makes that
particular recommendation and | présume you don't know?

MR. FELTON: No, Your Honor, th|s is what | tried to
explain to the Court earlier, why lhe_— defense
counsel may specifically request Mr. Tobey's presence
rather than my own.

MR. KERNAN [trial counsel for appellee]: | "as not
aware, Your. Honor, that Mr. Tobey would be unavailable
And .. . since this IS — | believe the sentence that's
been recommended ... it is a very vindictive sentence.

.. Under the circumstances of this case, | would
like to have Mr. Tobey here to explain his reasoning.

THe COURT: ... | supp
ead

se everybod% else being here,
we might as well go a

0
d and pass the sentence:

MR. FELTON: | think, Your Honor, that primarily the
State was concerned — or appalled b% the — the
Rparent V|o|ence involved In this t |n%/] I th|nk

Is is probably the major reason that Mr. Tobey
recommended these things that he's indicated to me,
Your Honor.



indicated at the outset, the trial court imposed concurrent
one-year terms of imprisonment %qd provided for parole at the
discretion of the parole board. The trial judge further
recommended that appellee be placed in a minimum security
facility.

In imposing this seitence, the trial judge remarked
that he was "sorry that the [military] regulations would not
permit keeping [appellee] ... in the service if he wanted to
stay because it seems to me that is ... a better setup foZE
everybody concerned than putting him in the penitentiary."
At a later point in his remarks, the trial judge said:

Now as a matter of fact, | have sentenced
¥ou to a minimum on all 3 counts here but
here will be no problem as far as I'm
concerned for you to be paroled at the
first day the Parole Board says that
¥ou're eligible for parole. .~ . [l

he Parole Board should decide 10 days
from now that you're el|tg_|ble for parole
and parole you, it's enfirely satisfactory

21
These were minimum sentences under the applicable
statutes. Rape carries a potential range of imprisonment from
1 to 20 years while a conviction of robbery can resultin
imprisonment from 1 to 15 years.

22

o Collateral consequences flowing from an accused's
conviction may be considered by the trial Judge in arriving at
an appropriaté sentence. In addition to giving weightto the
fact that m.ilitary regulations prohibited "appéllee's retention
in the service  the récord further indicates that the trial
judge also took into consideration the fact that appellee's
conviction would result in his receiving an undesirable dis-
charge from the military service.

13-



23
with the court.

Exercising the appellate jurisdiction vested in this
court by virtue of the provisions of AS 12.55.120(b), we express
our disapproval of the sentence which was imposed by the trial
court in the case at bar. In our opinion, the sentence was too
lenient considering the circumstances surrounding the commission
of these crimes. It further appears that several significant
goals of our system of penal justice were accorded little or no
weight by the sentencing court.

Forcible rape and robbery rank among the most serious

23
Supreme Ct. R. 21(f) requires that:

At the time of imposition of sentence the judge .
shall make a_statement on the record explaining his
reasons for imposition of the sentence.

court The ABA recommends that when sentence is imposed the
u

normally should state for the record in the presence
of the defendant the reasons for selecting the
particular sentence to be imposed. In the exceptional
cases where the court deems It in the best interests
of the defendant not to state fully in his presence
the reasons for the sentence, the court should prepare
such a statement for inclusion in the record . . ..

The basic reasons for this requirement are that a
statement of the reasans b¥ the sentencing judge should greatly
increase the rationality of sentences, such a Statement can be
of therap_eutm value to” the defendant, and the statement can be
of significance to an appellate court faced with the prospect of
reviewing the sentence.

. ABA Project on Minimum Standards for Criminal Justice,
Sentencing Alternatives and Procedures, Standard 5.6 (ii) 269,
270-71 (Approved Draft, 1968).

-14-



crimes. In the case at bar, the record reflects that the trial
judge explicitly stated, on several occasions, that he disbelieved
appellee and believed the prosecutrix's version of what happened
after she entered the vehicle which was occupied by appellee and
his companion. Considering both the jury's and the trial judge's
resolution of this issue of credibility, and the violent
circumstances surrounding the commission of these dangerous
crimes, we have difficulty in understanding why one-year
concurrent sentences were thought appropriate.

Review of the sentencing proceedings leads to the
impression that the tr.’al judge was apologetic in regard to his
decision to impose a sanction of incarceration. Much was made
of appellee's fine military record and his potential eligibility
for early parole.24 On the 8PLar hand, the record is devoid of
any trace of remorse on appellee's part. Seemingly all but
forgotten in the sentencing proceedings is the victim of
appellee's rapes and robbery.  On the other hand, the record
discloses that the trial judge properly considered the mitigating
circumstance that the prosecutrix, who at the time did not know
either appellee or his companion, voluntarily entered appellee's

24
A military spokesman represented to the sentencing
court that;

An occurrence such as the one concerned is very commaon
and happens many times each night in Anchorage. Need-
less to say, Dopald Chaney was the unlucky 'G.l." that
picked a young lady who told.



car. But the crux of our disapproval of the sentence stems
from what we consider to be the trial judge's de-emphasis of
several important goals of criminal justice.

In view of the circur. ances of this record, we
think the sentence imposed is not well calculated to achieve
the objective of reformation of the accused. Considering the
apologetic tone of the sentencing proceedings, the court's
endorsement of an extremely early parole, and the concurrent
minimum sentences which were imposed for these three serious
felonies, we fail to discern how the objective of reformation
was effectuated. At most, appellee was told that he was only
technically guilty and minimally blameworthy, all of which
minimized the possibility of appellee's comprehending the
wrongfulness of his conduct.

We also think that the sentence imposed falls short
of effectuating the goal of community condemnation, or the
reaffirmation of societal norms for the purpose of maintaining
respect for the norms themselves. In short, knowledge of the
calculated circumstances involved in the commission of these
felonies and the sentence imposed could lead to the conclusion
that forcible rape and robbery are not reflective cf serious
antisocial conduct. Thus, respect for society's condemnation
of forcible rape and rcbbery is eroded and reaffirmation of



