
i - l i a ^ D V c J  H aO H 'O  *? ‘ r f q n w  .TO X .T.TMmXTTATT



s t a t u t e s :  o n e  p r o t e c t  L a g  p h y s i c i a n s  (.'ho s e r v e  o ' ,  a n d  i.n-

c! ividua 1 s w h o  provide inform.': ;,>a ; , n'i-r.-rj
c o m m i t t e e s ;  t'.is o t h e r  p r o v i d i n g  iuuuai.r.y. t o  c h o s e  v.ho s u p ­

p l y  i n f o r m a t i o n  to any i n - h o s p i t a l  s t a f f  c o m m i t t e e  w h o s e  

p u r p o s e  i s  t h e  e v a l u a t i o n  a n d  i m p r o v e m e n t  o f  t h e  q u a l i t y  

of c a r e . 2 0

Since the s t a t e s  that  enacted these l imited s t a tu t e s  ( in  r e ­
sponse to the u t i l i z a t i o n  review requirements of the federal  
Medicare/Medicaid Legislation.) have aLready demonstrated a 
wil l ingness  to Limit hosp i ta l  rev iewer 's  l i a b i l i t y ,  i t  i s  
reasonable to suppose that  they w i l l  now be w i l l in g ,  i f  
asked, to c lothe with immunity review a c t i v i t i e s  concerned 
with q u a l i t y  as well as economy.

The immunity offered by the remaining 25 of these 36 s t a t ­
utes i s  r e l a t i v e l y  more inc lus ive ,  but even these laws vary 
with regard to the spec i f ic  persons and a c t i v i t i e s  covered. 
In some, coverage .is d i rec ted  s p e c i f i c a l l y  to "members" of 
"medical s t a f f "  review committees;21 while o thers  include 
members of the h o s p i t a l ' s  board as  w e l l . 22

Several s t a tu t e s  sp e c i f i c a l ly  extend immunity to th i rd  par­
t i e s  providing information to medical review committees , 22 
and o thers  a lso  pro tec t  committee agents ,  employees, con­
s u l t a n t s ,  and advisors .  ' A few contain provisions broad 
enough in scope t o  cover nursing and other  heal th  profes­
s ional  evaluat ion committees . '5

JCn add i t ion ,  the language in most of the s t a tu t e s  is broad 
-enough to include-any qua-lity main tenance-activ i ty .  They 
.speak"‘-i'n turns of . 'evaluat ion and improvement - of the-qual­
i t y  of carc" or "evaluation of c re d en t ia l s  and q u a l i f i c a ­
t ions  of physicians for performance of th e i r  d u t i e s . "

But a few a re  more r e s t r i c t i v e ;  one, for  example, irentions 
only " re t ro sp e c t iv e"  medical rev iews.70 Another has been 
construed to cover only "a c t ions taken by a medical commit­
tee  ( i . e . ,  re fus ing ,  suspending or revoking h o sp i ta l  p r i v i ­
leges to any doctor) and [not]  poss ible  defamatory publica­
t ions  made by such a committee."2 '

The d e s i r a b i l i t y  of r e l iev in g  the fears  of l i a b i l i t y  of 
persons engaged in qua l i ty  maintenance a c t i v i t i e s  has a lso 
been recognized by Congress. The Profess ional  Standards 
Review Organization (PSRO) sect ion  of Public Law 92-603 
conta ins  a provision l im it ing  the l i a b i l i t y  of members and 
employees of a PSRO and of those providing profess ional



consu l ta t ion  art! sacvt'cos or otis

And the S sp02*t o f  th e  S&oviitaiej ' ■" Coma iso  Ion ok 
M a lp ra c tic e  supports the p r inc ip le  of ittar.unity v/ith th is  
recommends t i o n :

The Commission P>£ COMMENT) S that  the s t a te s  enact 
l e g i s l a t i o n  to au thorise ,  with due process, the 
appropria te  commi-rcee of a hospita l  v.-viical 
s t a f f  to suspend, revoke or c u r t a i l  the p r i v i ­
leges  of a physician for good cause shown. The 
committee r.eabers and the hosp i ta l  should have 
q u a l i f ie d  immunity from su i t  for th e i r  a c t s

In the end, however, an immunity s t a tu te  
a h o s p i t a l ' s  in te rn a l  review programs i f  
Is  unaware of i t s  existence and coverage, 
senir .at ing th is  e s se n t ia l  information to 
and app l ican ts  i s  to a t tach  to the nutdica 
an a ly s i s  d e ta i l in g  the persons and ac t iv r  
app l icab le  s t a te  and federal  law. Where 
utc or where: the coverage i s  too l imited,  
t i e s  throug'a s t a t e  hospital  and medicaL a 
appropr ia te  end needed.

These s t a t u t e s  may add l i t t l e  or nothing to the pro tec tion 
a lready ava i lab le  through common law, but they do serve to 
lower medical s t a f f  nnr.ie'y, thus increasing meaningful 
p a r t i c ip a t io n  .in qua l i ty  mair -nance a c t i v i t i e s .  (For an 
an a ly s is  of the s t a t e  immunity and nondiscovery s t a t u t e s ,  
se^ the char t  on page MYTH/21).

E. INSURANCE COVERAGE

Every physician knows tha t  people seek medical treatment 
for  r e l i e f  of problems which have no medical cure .  The 
same i s  t rue  of legal " t rea tm ent ." Despite the '-cry sub­
s t a n t i a l  b a r r i e r s  to obtaining legal r e l i e f ,  on occasion 
a s t a f f  member or applicant  who fe e l s  aggrieved by rite ap­
p l i c a t i o n  to him of hosp i ta l  q ua l i ty  programs may never­
th e le s s  s t a r t  a lawsuit. Assuring s t a f f  members of th e i r  
freedom from l i a b i l i t y  for pa r t i c ip a t io n  in ho sp i ta l  re ­
view may not be convincing: I ho burden of defending a
lawsuit  i s  po ten t ia l ly  as onerous an in Lite quest Ion of 
u 11 inn tc: 1 inh i  L i t y . 11: • r 
addressed .

The essence of the del'amt Inn lawsuit Is "personal barn," 
as d i s t i n c t  from the notion of "bodily harm" which underl ies
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the malpractice  ac t ion .  !>oth arc  insurable r i s k s ,  bat un­
le s s  Cb-c* ordinary walprner. ire policy b'vuvs a •'.peei f ic  en­
dorsement , i t  w i l i  p.at cover personal harm, in some p a r t s  
of the country, th i s  personal harm coverage i s  now included 
in  physician malpractice insurance po l ic ies  through p r io r  
n eg o t ia t io n  v;ith the insurance* c a r r i e r .  Where physicians 
a re  not so covered, the ho sp i ta l ,  by r ide r  to i t s  own in­
surance, can cover i t s  medical s t a f f  members aga ins t  th i s  
l i a b i l i t y  r i sk .

This i s  s im ila r  to the insurance protection th a t  h o sp i t a l s  
o f ten  a f fo rd  the i r  t ru s t e e s .  Premiums arc  genera l ly  not 
c o s t ly .  That r.any h o sp i ta l s  a lready provide t h i s  p ro tec t ion  
to medical s t a f f s  i s  a l l  too often unknown to the physic ians 
covered.

V. MALPRACTICE

The fea r  th a t  the proceedings or r ep o r ts  of h o sp i ta l  review 
committees or tha t  statements made hy committee members in 
the  course of d e l ib e ra t io n s  can find t h e i r  way into mal­
p ra c t ic e  ac t ions  has an even grea te r  negative e f f e c t  on 
physic ian p a r t i c ip a t io n  in these a c t i v i t i e s  than c!o*es fear  
of defamation ac t ions .  However, the malpractice fea r s  have 
no b e t t e r  foundation than the defamation worries ;  not only 
i s  t h i s  fear  large ly  specu la t ive ,  but the c le a r  d i r e c t i o n  
of both reported case law and s t a t e  l eg i s l a t io n  i s  to the 
con tra ry .

■.' Confusion between qu a l i ty  documents and pa t ien t  medical r a -
- -cords, and between the "d iscoverab i1ity" and " a d m is s ib i l i ty "  

o f  documentary evidence, i s  probably responsible  Dor the 
fea t .  However, these two types of documents are  markedly 
d i s s i m i l a r ,  as are  the ru les  r e l a t in g  to the discovery and 
admission in evidence of each.

Discovery i s  intended to a id  a l i t i g a n t  in preparing for 
t r i a l .  I t  provides him with advance access to witnesses  
or documents, thus he lping him to .learn fac ts  in support 
of h i s  complaint or defense. The information obtained is 
then used to determine w h a t  w i t n e s s e s  to subpoena, what  
other  records Lo look f o r ,  w h a t  line of questioning to 
pursue,  nnd so f o r t h .  Ars■ * e v e n  i f  the d i s c o v e r e d  m a t e r i ­
a l s  a r e  not a d m i s s i b l e  a s  e v i d e n c e ,  t he y  can some t i me s  be 
used in c ross  ex a m i n a t i o n  a t  t r i a l  to c a s t  doub t  on ,  that  
i s ,  to "impeach," a w i t s  ::;'  t e s t i m o n y .

Cenera l ly ,  l ibe ra l  discovery is favored; when both s ides  
know a l l  of  the materia l  f a c t s ,  the time required to



defense through the use ot subpoenas and other p r e t r i a l  
procedures.

Accordingly, pa t ien t  medical records are general ly  discov- 
erable .  And one would' suspect that  these same policy con­
s id e ra t ion s  would subject  the proceedings and r e p o r t ,  of 
hosp i ta l  review committees to discovery. However, that  has 
not beau the case; nr. overr id ing public i n te r e s t  in qua l i ty  
media a l  care forces t h i s  contrary r e s u l t .

A. DISCOVERY CASES

/Attempts to subpoena ho sp i ta l  qua l i ty  documents f a l l  more 
of ten  than they succeed. A.s Bernstein  .states, Hospital 
records and repo r ts  that  r e f l e c t  upon the q u a l i ty  of a phy­
s i c i a n ' s  p rofess ional  performance are tempting morsels for  
opposi t ion a t to rneys .  Few have succeeded in seeing th is  
co n f id e n t ia l  m a te r i a l . " 30

Pr io r  to passage of t h e i r  respect ive  in red i ; cov erv • s t a  ru h rs . 
a Hew Yuri; court refused discovery of medical s t a f f  commit­
tee  records for use in a malpractice ac t ion ,  whereas a Cal­
i fo rn ia  court permitted discovery of the records of hospita 
d i s c ip l in a r y  proceedings r e l a t i n g  to a phys ic ian 's  removal 
from the s t a f f . 31

In 1970, a New Jersey t r i a l  court allowed discovery of a 
h o s p i t a l ' s  p e r in a ta l  morta l i ty  .•committee, minutes, but that  
same year ,  a federa l  d i s t r i c t ,court denied discovery of • 
"minutes and repo r ts  of any Board or Committee of  Doctors 
Hospital  or  i t s  s t a f f  concerning the death" of the p la in ­
t i f f ' s  husband.32

This federa l  court decis ion,  which was recently  affirmed hy 
the United S ta les  Court of A n n e a l ; :  for the D i s t r i c t  o f 
Columbia, fu l ly  a r t i c u l a t e s  the public po.L i.cy cons idora -  
t io ns  aga ins t discovery:

The minutes and reports  of the hoards or commit­
tees  of the Hospital  are records of medical s t a f f  
reviews b y  cop.t.Lt t v < .-.f doctors act ing pursuant
to the requirements of the Jo in t  Commission on 
Accredi ta t ion  of Hospita ls .
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ConfidentiaI>.ty i s  e ssen t ia l  a f fec t ive  r*tin*.*- 
t lo s ing  of those s t a f f  meetings; and th-r.o r.ner- 
ini's arc; u ssea t in I  to the no nr i.-t:ie<] improper.' :r:t 
in the care  and treatment of p a t i e n t s  To sub­
j e c t  these discussions and d e l ibe ra t ions  to the  
discovery process ,  without a showing of excep­
t io n a l  necess i ty ,  would r e s u l t  in  terminating 
such d e l ib e ra t io n s .  Constructive p rofess ional  
c r i t i c i s m  cannot occur in an atmosphere of ap­
prehension that  one do c to r ' s  suggestion w i l l  
be used as  a denunciation of a co l league 's  
conduct in  a malpractice s u i t .

There i s  an overwhelming public i n t e r e s t  in 
having those s t a f f  meetings held on a con f i ­
d e n t ia l  b a s i s  so tha t  the flow of ideas and 
advice can continue unimpeded. Absent ev i ­
dence of ex traordinary  circumstances, there 
i s  no good cause shown requir ing  d isc losure  
of the minutes of these m ee t ings . . . . [They] 
are e n t i t l e d  to a qua l i f ied  p r iv i leg e  on the

3 3bas is  of th i s  overwhelming public i n t e r e s t .

In a second ru l in g  on the p l a i n t i f f ' s  renewed request^ for the 
same discovery before a d i f f e re n t  judge, the couct s t a te d  
th a t  the earL ie r  decis ion

. . . a n a ly ze d  the considera tions  of public p o l icy  
support ing the extension of qua l i f ied  p r iv i l e g e  
of c o n f i d e n t i a l i t y  concerning the subject  mat- . 
t e r  of the meetings of the hosp i ta l  s t a f f  review 
committees, and th i s  Court now adheres to [ t h e ]  

:ujz.-r^.rulingl-that the  proceedings a t  sueh-meetings--are-- =-— 
i =£Sr rfeittit 1'etL- to . a. q u a l i f i e d  grivileger.'ois:. the. b a s i s  . I' .J/LAT 

of the  overwhelming public i n te r e s t  found to 
e x i s t .

*

3 *»

Here the re s o lu t io n  of two c o n f l i c t in g  public i n t e r e s t s  i s  
involved: promoting equitab le  r e s u l t s  for the p l a i n t i f f  in
a malpract ice  su i t  through l ib e r a l  discovery r u l e s ,  and pro­
moting the improvement and maintenance of q u a l i ty  :in hospi­
t a l s  through the nondiscovery of documents and testimony 
a r i s i n g  from the review a c t i v i t y .  I t  i s  c le a r  why the 
"overwhelming publ ic, i n te r e s t "  in  con tro ls  to a ssu re  q u a l i ­
ty medical care  i s  held to take precedence o.’c r  the  in d i ­
v idual  malpract ice  p l a i n t i f f ' s  i n t e r e s t .

While the p l a i n t i f f  permitted such discovery may he in an 
improved l i t i g a t i n g  pos i t ion ,  denying discovery u su a l ly  does



not worsen h is  p os i t ion :  he cnn s t i l l  prove h i s  case by the
t r a d i t i o n a l  rou te—the pa t ien t  medical record,  the fac tual  
testimony of those present  a t  the care t ransac t ion  tha t  a l ­
legedly  caused the ham ,  and the opinion testimony of expert  
w i tnesses .  The a l t e r n a t iv e ,  allowing discovery, would de­
s t ro y  the e f f e c t iv e  conduct of the very a c t i v i t y  in  which 
the public  has an oven/helming i n t e r e s t .

•
Perhaps when the qua l i ty  m ater ia l  for which discovery is  
sought i s  the only avenue open to the p l a i n t i f f  because of 
t ru ly  exceptional  circumstances, such as the death >.' a l l  
wi tnesses  or the lo ss  or de s t ruc t ion  of relevant  medical 
reco rds ,  l im i ted  discovery may be j u s t i f i e d -  And even the 
D i s t r i c t  of Columbia decis ion  recognizes t h i s  p o s s i b i l i t y .  
But "absent  evidence of [such] ex traordinary  c ircumstances,"  
nondiscovery i s  equ itab le  and i s  required by the public  
i n t e r e s t .

The "publ ic  i n t e r e s t "  impetus for nondiscovery i s  r e f l ec ted  
in  s t a tu t o r y  law as well as in court  decis ions .  As of Sep­
tember, 1974, 21 s t a t e s  provided some degree of pro tec t ion  
from discovery of the information and data  generated or r e ­
ceived hy h o sp i t a l  evaluat ion committees.

This nondiscovery p r inc ip le ,  as a common law doc tr ine  ra ther  
than a s t a tu to r y  provis ion,  has a lso been considered : two
o ther  h o sp i ta l  cases .  In one, the widow of a p a t i e n t  who 
committed su ic ide  in a federa l ly-opera ted  i n s t i t u t i o n  a t ­
tempted to discover the repor t  of a board of inqu iry  spe­
c i a l l y  convened pursuant to federa l  regu la t ions  to i n v e s t i ­
gate  the su ic id e .  A federa l  court  in  New York held  that  
both the  repor t  of the board of inquiry  and the h o sp i ta l  
d i r e c t o r ' s  review of the boa rd 's  f indings were not subject  
to d iscovery.  The o n ly  port ion of the report  to which the 
p l a i n t i f f  acquired access was f a c tu a l  te s tim o n y  by hosp i ta l  
employees descr ib ing  the a tua l  circumstances surrounding 
the s u i c i d e . 3h In other  words, the evaluat ive  port ions  were 
deemed nondiseoverable.

A Kentucky h o s p i t a l ' s  l i a b i l i t y  to a pa t ien t  for permit­
t in g  an a l leg ed ly  incompetent physician to continue a t  
the h o s p i t a l  was a t  issue  in  the second case.  There, 
the court  permitted discovery of w r i t ten  sta tements  by 
members of the medical s t a f f  who had personal ly  observed 
t h i s  phys ic ian 's  performance and were c r i t i c a l  of h is  pro­
fes s io n a l  a b i l i t y .  These statements  had been s o l i c i t e d  
by the ho sp i ta l  in a n t ic ip a t io n  that  a hearing might be 
requested when the hosn i ta l  no t i f ied  the physic ian of 
i t s  i n t e n t  to deny him permanent s t a f f  s t a t u s . '

The Kentucky court  re jec ted  the public  policy consid­
e ra t io n  underlying the nondiscovery case law precedents



and l e g i s l a t i v e  enactments in other s t a t e s .  but ,  the 
c o u r t ' s  argument tha t  the Mew York suic ide case under­
mines the nondiscovery doctr ine  i s  most unpersuasive. 
And i t s  decis ion  i s  fu r th e r  compromised by almost sole 
re l iance  on an e a r l i e r  Cal i fo rn ia  c a s e 3:5 which was 
su b cec fu sn tly  o v e r tu rn e d  by enactment of the. Ca l i fo rn ia  
"nondiscovery" s t a tu t e  the very next y e a r . 33

The court  d id ,  however, suggest the a v a i l a b i l i t y  of 
some measure of pro tec t ion  in future  cases a l lu r in g  to 
the p o s s i b i l i t y  that  port ions of t h i s  subpoenaed 
m ater ia l  might have been _egit imately withheld or de­
le ted  through the use of a "pro tec t ive  o rder ,"  i f  one 
had been sought.

B. NONDISCOVERY STATUTES

Of the 21 s t a t e s  tha t  pro tec t  hosp i ta l  review a c t i v i t i e s  
from discovery,  17 sp e c i f i c a l l y  provide for  nondiscover­
a b i l i t y  of the review committee’s proceedings and repor ts :  
13 dec la re  them generally not subject  to subpoena, discov­
ery or  d i s c lo s u r e , 1' 0 and four spaak in terms of con f i ­
d e n t i a l i t y  and/or p r i v i l e g e .111 (Four o ther  s t a t e s  have 
laws tha t  a re  s u b s ta n t ia l ly  l e s s  p r o t e c t iv e . )'*

Some s t a t u t e s  a lso  provide, probably g ra tu i to u s ly ,  tha t  
committee members may not be required to t e s t i f y  as to 
what t ransp ired  during committee de l ibera t ions '*3 or tha t  
the r e s u l t s  of committee a c t i v i t i e s  may not be admittea 
in to  evidence. ,‘1’

The(C a l i fo rn ia^ s t a tu t e  i s  ty p ic a l :
Neither  the proceedings nor the records of o r ­
ganized committees of medical s t a f f s  in  hospi­
t a l s  having the r e sp o n s ib i l i ty  of evaluat ion 
and improvement of the qua l i ty  of care rendered 
in  the  h o s p i t a l . . . s h a l l  be subject  to discovery 
. . . [ a n d ]  no person in at tendance at  a meeting 
of any such committee s h a l l  he required to t e s ­
t i f y  as to what t ranspired t h e r e a t . 1' 1'

^  TT The^Hinnesota  ̂s t a tu t e  i s  one of the broadest  in coverage:
Ail data  nnd information acquired by a review 
organ iza t ion ,  in the exercise  o f  i t s  du t ie s  and 
funct ions ,  s h a l l . . . n o t  be subject  to subpoena 
or discovery.  N o  perso n . . . sha l l  d isc lose  what 
t ransp ired  a t  a meeting of a review organiza­
t ion  except to the extent necessary to carry 
o u t . . . [ i t s J  purposes. The proceedings and rec­
ords of a review organization sh a l l  not he



a !, a r t s  In;; f i t  Li i';»- <?-. which a-"
s u b je c L  uC cons id s ra t  Leu;. .

In t h i s  provision, a ’'review organizat ion" is  defined as:
. .  .a committee whoso r. ar.be a so I "> is  U n i ted  to 
profess  ionais and a i r I n  ii-t i it ive scat r.. . . -md 
whi.cn is -..Lab. s:. jc '.v/ a hosp i ta l ,  hy a c l i n­
i c ,  o ■ ■ . sf-ite ny local, associa t ions or pro­
fess  io na i s , hy sr. '..ai :at i . o o f  profess ion- 
a i s  from a p a r t i cu la r  ac»;a or medical i n s i i.- 
t n t i o a , by a heal th  me.lnten.ar.ee organisat ion 
. . . ,  by a nonprofit  heal th  serv ice  pLaa cor-  
norat ion.  . .or hy a prota.ss Lanai stan-.iaras' 
review organ is at io n ..  . to '-•.ether an i review 
information r e l a t i n g  to the care and t r e a t ­
ment of p a t i e n t s . . . .

Congress included a nondisclosure provision in the* Profes­
s iona l  Standards Review Organization l eg i s l a t io n  covering 
the data  nd repor ts  that  heal th  care providers and pro­
f e s s io n a l s  submit to PSRO organisa t ions .

Of course,  if  a pa r t ic ip an t  in a medical s t a f f  review ac­
t i v i t y  has personal knowledge of the underlying fac t s  of 
a case ,  then merely because he discussed those f a c t s  a t  a 
h o sp i t a l  meeting v/iLl not grant him immunity from t e s t i ­
fying ns to these fac ts  e i t h e r  during discovery proceed­
ings or a t  t r i a l .  While he cannot he asked what he. or 
o the rs  sa id ,  saw, or heard a t  the committee meeting, he 
can be asked about, h is  .independent personal, knowledge-of 
the underlying t ransac t ion .  -Iff the. ru le  wove otherwise, ’ 
hosp i ta l -based  review a c t i v i t i e s  could-be used as a sub­
terfuge for  withholding materia l  evidence.

S im i la r ly ,  i f  a p a r t i c ip a n t  in  a hosp i ta l  review a c t i v i t y ,  
as a witness or a member of a committee, i s  himself  l a t e r  
sued for  malpractice for the same incident  th a t  was the 
sub jec t  of the hosp i ta l  review, be can be made to t e s t i f y  
as to what ha knows about the incident  but not about what 
t ran sp i red  during the review a c t i v i t y .

These commonsense exceptions are s ta ted  as follows:
• In the Cali io rn ia  s t a tu t e :

The* prohib i t ion  re l a t in g  to discovery or t e s ­
timony oh.nl. I not apply to the statements made



t o  a n y  p e r s o n  :i.o attendant:'.* a! s u c h  a  «ac*..*ting w h o  

i s  l a t e r  a  p a r t y  t o  a n  a c t i o n  o r  p r o c e e d i n g  d m  

s u b j e c t  m a t t e r  o f  u h  i ot; w a s  I e  &■>

m e e t i n g . ...

» I n  t h e  M i n n e s o t a  s t a t u t e

[.A. ] n y  p e r s o n  v:ho t e s t i f i e d  b e f o r e  a  r e v i e w  o r ­

g a n i s a t i o n  o r  w h o  i s  a number of i t  f she. II not]  
b e  p r e v e n t e d  f r o m  t e s t i f y i n g  a s  t o  m u t t e r s  w i t h ­

i n  h i s  k n o w l e d g e ,  b u t  a  w i t n e s s  c a n n o t  b e  a s k e d  

a b o u t  h i s  t e s t i m o n y  b u f o c e  a  review organizat ion 
o r  o p i n i o n s  f o r m e d  b y  h i m  a s  a  r e s u l t  o f  i t s  

h e a r i n g s .

C. APPL I CAT 1 Oil OF NONDISCOVERY STATUTES

At l e a s t  four of these nondiscovery s t a tu te s  have been tes ted  
in  l i t i g a t i o n .  In Hawaii, app l ica t ion  of the s t a tu t e  pre­
vented discovery of medical a ssoc ia t ion  inves t iga tory  records 
r e l a t i n g  to a physician.  ' 'n

Nebraska's  s t a tu t e  proved an e f f e c t iv e  b a r r i e r  to a malprac­
t i c e  p l a i n t i f f ' s  attempted use of a medical staff: Committee:’ s 
records concerning suspension of a physic ian 's  p r iv i leg es .
The court explained the ra t io n a le  behind the l e g i s l a t iv e  
ac t io n  in  t h i s  way:

The bas is  for the p r iv tL ege . . .  i s  the publ ic In­
t e r e s t  in  the improvement of the care, and t r e a t ­
ment of p a t i e n t s .  The Jo in t  Commission.. . r e -  

• 7 ;  qu ires  there  be constant  an a ly s i s  nnd review of
: " the c l i n  ical-work-done in - the  hospital-. The. ira- . . ■

t  * ‘ portnnce of communication of Information to.#., -  . r* ■
and fuLl and open discussion :in the committees 
during the review of c l i n i c a l  work can fie e a s i ly  
seen. 9

In  New York, the nondisclosure s t a tu t e  did not prohib i t  d i s ­
covery from  th e  d e fe n d a n t p h y s ic ia n  of fac ts  underlying the 
ac t ion  merely because he had disclosed these f a c t s  in a p res ­
en ta t ion  and report  a t  a jo in t  meeting of the local  medical 
soc ie ty  and hosp i ta l  s t a f f .  This r e s u l t  is :in accord with 
an express provision in the New York s t a tu t e ,  s im ila r  to 
the Ca l i fo rn ia  and Minnesota provisions,  that stntem-'nts 
of the under I y in,", fac ts  made by a p -rson who is a party to 
an ac t ion  involving tbs same subject  matter  are  not pro­
tec ted from discovery merely because the statements were made 
a t  the m e e t in g . ’0



Iit Liu: fourth case, a m  Ipracc :.ce plain t i f f  roquetLrd the 
h o s p i t a l ' s  ‘'personnel. and/or s tu f f  r i l e s 1' a:: well as th° 
file*.; of various nediest  :■■■■:, . i f  .-cuv, if t :. •aenrnir'g :: 
phys ic ian 's  s t a f f  members!’, i p . Lu holding tha t  Ca !. Lcornia 
V.vidence Code sec t ion  1L57 (see page MYTK/14) barred access 
to the medical s t a f f  f i l e s ,  the court underscored the pub­
l i c  policy issues that  the nondiscovery s t a tu t e  s e e ’as to 
r e s o lv e :

. .  . [ ' tjhe qua l i ty  of i .n-hosnital medical care, 
depends heavily  upon the committee members' 
frankness in evaluating th e i r  a s s o c ia t e s ' med­
i c a l  s h i l l s  and th s ic  o b je c t iv i ty  in regu la t in g  
s t a f f  p r i v i l e g e s . . . .

Section 1157 was enacted upon the theory th a t  
ex te rnal  access to peer inves t iga t ions  con­
ducted by s t a f f  committees s t i f l e s  candor f id  
i n h ib i t s  o b je c t iv i ty .  I t  evinces a l e g i s l a ­
t iv e  judgment that  the qua l i ty  of in -h o sp i ta l  
medical p rac t ice  w i l l  be elevated by armoring 
s t a f f  in q u i r i e s  with a measure, of confiden­
t i a l i t y .

This c o n f id e n t i a l i ty  exacts n soc ia l  cost ,  
because it* impairs malpractice p l a i n t i f f s '  
access to ev idence . . . [andJ might ser iously  
jeopardise  or even prevent the p l a i n t i f f ' s  
recovery. Section 1157 represents  a l e g i s ­
lative.  choice between competing public con­
cerns.  f t  embraces the goal of medical s t a f f  
candor a t  the cost of impairing p l a i n t i f f s '  
access to ev idence .s 1

 • ... .

\.nd, although sect ion 1157 speaks only to "organised commit­
tees of medical s t a f f s , "  th i s  court held that  in so fa r  as 
hosp i ta l  adminis t ra t ion  f i l e s  r e f l e c t  "the proceedings of 
s t a f f  committees.. .conforming to the s t a tu t e , "  such adminis­
t r a t io n  f i l e s  are a lso  nondLscoverable.

15ut does th i s  d i s t in c t io n  mean tha t  the records and proceed­
ings of nursing, pharmacy and other  profess ional  a u d i t  a c t i v ­
i t i e s  w i l l  be considered "administrat ion" f i l e s  and hence 
discoverable? The courts  have not adhered to such a r ig id  
l in e  in the past .

l’or example, without the benef i t  of s ta tu to ry  nond Ir.covery, 
a fedurn 1 court in hew York refused discovery of the report  
of a board of inquiry convened to investigate  a su.Lc.tde in a 
government h o s p i t a l . 5■ Similar ly ,  another federal court in 
Georgia denied discovery of an a i r c r a f t  manufacturer 's



• in te rnal  study of compliance with equal opportunity laws, 
because " . . . i t  would be contrary  to [public]  pulley to 
discourage frank s s l f - c r i t i u l s n  and evaluation in the 
development of a f f i rm at ive  act ion programs of th i s  k i n d . " 5 '

These decis ions both demonstrate tha t  the determinative  fac­
tor  i s  not who conducts the review but i s  r a th e r  the  in­
t r i n s i c  nature of the documentation and a c t iv i t y  sought to 
be protec ted and encouraged.

Since nonphysician q u a l i ty  review serves the same purposes as 
the  medical review funct ion—namely, the assurance of  optimal 
q ua l i ty  p a t ien t  care ,  the competent performance of the  heal th  
p r a c t i t i o n e r ,  and p ro fess iona l  s e l f - d i s c i p l i n e ,  i t  i s  c lea r  
tha t  nonphysician q u a l i ty  review should receive equal  p ro tec ­
t io n .  Today, the  public  has no less  an i n t e r e s t  in  candid, 
ob jec t ive  nursing care  evaluat ion than in medical care  eva l ­
ua t ion ,  e sp ec ia l ly  s ince  s t a t e s  are  beginning to l i b e r a l i s e  
the nurses '  ro le  in hea l th  care by permitt ing them to perform 
ac ts  here tofore  exclus ively  l im i ted  to p h y s ic ian s .5'1

VI. ADMISSIBILITY

The n on ad n is s ib i l i ty  of h o sp i ta l  qua l i ty  program documents 
i s  more e a s i ly  demonstrated and would present  no problem 

. . i f  i t  weren 't  for the confusion of t h i s  documentation with 
p a t i e n t  medical records. When courts  consider the admis­
s i b i l i t y  of documentary evidence, they want to make c e r t a i n  
th a t  the proffered documents contain r e l i a b le  and va l id  
•information and were not prepared espec ia l ly  for the  pur­

p o se s '  of t r  lab. .

AAmong t h e i r  other  d i s a b i l i t i e s ,  documents cannot i>e sub­
jec ted  to cross-examinat ion. Accordingly, the hearsay ru le  
has severe ly  l imited the extent  to which w r i t ten  m a te r ia ls  
may be admitted into  evidence. I t  i s  only through a sp e c i ­
f i c  exception to the hearsay ru le  tha t  pa t ien t  medical r ec ­
ords are  introduced in to  evidence. This exception, from 
commercial law, o r ig in a l ly  r e la te d  to "business" records .

For admission Into evidence under the business record ex­
cep t ion ,  a record must (1) be made in the ordinary course 
of business where i t  i s  i n t e g r a l  to the business to main­
ta in  such a record, (?) bo made a t  the time of or c lose  
enough in time to the t r a n sac t io n  tha t  i s  the su b je c t  of 
the lawsuit  to provide reasonable assurance that  the t r a n s ­
ac t io n  is  accura te ly  reported,  CD bo made by a p a r ty  to



the t ransac t io n ,  and ( V) be made to record an act . . condi­
t ion ,  or even t , an *1 istingeLxhau f ’‘om conclusions,  jud'c- 
monty, ana op in io n s . Of course , the exact au'rwi a t ion  of 
the hearsay ru le  and of i t s  exceptions va r ie s  in d i f f e r e n t  
j u r i s d i c t i o n s ,  but t h i s  statement i s  generally accura te .

P a t i e n t s '  medical records are  usual ly  admissible  under the 
business records exception when the hosp i ta l  medical record 
adminis t ra tor  or o ther  ' 'custodian" of tit a records t e s t i f i e s  
th a t  they ware mad a in the regular  course of the h o s p i t a l ' s  
business, that  it  i s  the business of the h o sp i ta l  to keep 
such records, and that  they were made at or c lose  to the 
time of the p a t ien t  care events they document. Ever- so, 
those port ions of Lhe medical record r e f l e c t in g  conclu­
sions ,  judgments, or opinions, ra the r  than f a c t s ,  may not 
be admissible except under snec ia l  circumstances.

Although made in  the course of the h o s p i t a l ' s  business ,  the 
proceedings and repor ts  of review committees cannot meet 
the other  condit ions of the business  record t e s t  f o r  

a d m i s s ib i l i t y :

® They are prospect ive  (c reden t ia l s )  or r e t r o ­
spective  (audi t )  and are not made a t  the 
r ig h t  time.

» They are second-hand evidence of the p a t ien t  
care a c t s ,  condit ions ,  or events described in 
the actual  pa t ien t  medical record. *,

• They are made by parsons who were not present
. a t  the events they purport to review and . .

lb.-., . / d e s c r i b e ; - •• - • •

• They are made for purposes only in d i r e c t ly  r e ­
la ted  to the medical treatment of any p a r t i c u ­
l a r  p a t ie n t .

» They conta in  opinions, p rofess ional  judgments, 
and conclusions.

.• They are  not  " in te g ra l "  to the h o s p i t a l ' s  
business of providing pa t ien t  care  (except,  
perhaps, where required by law).

For these reasons,  no k n o w n  attempt to admit h o s p i t a l  qual­
i ty  assurance doc. am cats ir.to evidence no proof of malprac­
t ic e  has succeeded.



VII. COKCLUSIOI!

The ho sp i ta l  has a p ro fess iona l ,  legal  and so c ia l  o b l ig a ­
t ion  to make every reasonable e f f o r t  towards assur ing  that  
care rendered to i t s  pa t ien t s  meets the highest  achievable  
standards of economy and qua l i ty .  To s a t i s f y  the publ ic  
mandate for  acco u n ta b i l i ty ,  the hosp i ta l  must be able  a l ­
ways to demonstrate tha t  th i s  obl iga t ion  i s  indeed being 
met by v iab le ,  e f f e c t iv e  in te rn a l  review programs.

That such programs can be e f fe c t iv e  only through the ac t ive  
p a r t i c ip a t io n  of the  profess ionals  who provide the p a t i e n t  
care s e rv ice s ,  and tha t  the profess ionals  have based th a i r  
nonpar t ic ipa t ion  in  pa r t  on fears  of po ten t ia l  l e g a l  l i a ­
b i l i t y ,  a re  obvious statements of fac t .

Upon a n a ly s i s ,  however, the fears  a l legedly  d e te r r in g  such 
p a r t i c i p a t i o n —defamation and malpractice l i a b i l i t y  r e ­
su l t in g  from adverse use of hosp i ta l  review f ind ings—are 
seen to be almost wholly unfounded. The pxiblic has recog­
nized these concerns, and, based on i t s  overriding i n t e r e s t  
in  q u a l i ty  medical care, has provided for the p ro fess iona ls  
v/ho p a r t i c i p a t e  in and document these a c t i v i t i e s  both 
l e g i s l a t i v e  and j u d ic i a l  safeguards.

The excuse of l i a b i l i t y  being no longer tenable , the 
publ ic  and the Jo in t  Commission are e n t i t l e d  to demand 
th a t  h o sp i ta l  medical and profess ional  s t a f f s ,  and hospi­
t a l  boards nnd adm in is t ra t ive  o f f i c e r s ,  w i l l  vigorously 
pursue and f a i t h f u l l y  discharge these review responsi -
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n o t e :;

2 .  The r . o s t  e x p l i c i t  s t a t e m e n t  o f  t h e  r e q u  Lro aoai. a p p e a r s  i n  cue Q u a l i t y  o f  P c o f s s s l o n a l  
S e r v i c e s  S t a n d a r d ,  A c a r c d ib u t t o n  i- lz n u 'i l  j o ■* H o s p i. in la  ( C h i c a g o :  J o i n t  C o ts a i s o io a  on
A c c r e d i t a t i o n  o f  H o s p i t a l s ,  1 9 7 4 ) :

. . . [ I ' J i i e  B o a rd  o f  C o m m i s s i o n e r s  o f  t h e  J o i n t  C o m m is s io n  ha s  f o r m a l l y  a n ­
nounced  t h i s  p o l i c y :  T h a t  h o s p i t a l  a c c r e d i t a t i o n  s h a l l  d e p e n d . . . i n  p a r t i c u ­
l a r ,  on e v i d e n c e  t h a t  t h e  h o s p i t a l  m e d i c a l  s t a f f  i s  e f f e c t i v e l y  i m p l e m e n t i n g  
o b j e c t i v e  m e a s u r e s  l e a d i n g  t o  a s s u r a n c e  o f  t h e  q u a l i t y  o f  p a t i e n t  c a r e ; t h a t  
o t h e r  p r o f e s s i o n a l  s t a f f s  a r e  d o i n g  t h e  same i n  t h a  s e r v i c e s  t h e y  p r o v i d e ;  
and  t h a t  t h e  g o v e r n i n g  bo dy  and  men :g am ea t  s u p p o r t  and  a s s i s t  i n  t h e  i m p l e ­
m e n t a t i o n  t h e r e o f .  The  h o s p i t a l  s h a l l  d e m o n s t r a t e  t h a t  t h e  q u a l i t y  o f  
p a t i e n t  c a r e  p r o v i d e d  i s  c o n s t a n t l y  o p t i m a l  hy  c o n t i n u o u s l y  e v a l u a t i n g  i t  
t h r o u g h  r e l i a b l e  and v a l i d  m e a s u r e s .

2 .  See e .g .  , D a r l i n g  / .  C h a r l e s t o n  Co mmu n i ty  M e m o r i a l  H o s p i t a l ,  211 N . E . 2d 253 (1 1 1 .
1 9 6 5 ) ,  c e r t .  d e n ie d  383  U .B .  946 ( 1 9 6 6 ) ;  F o l e y  v .  B i s h o p  C l a r k s o n  M e m o r i a l  H o s p i t a l ,
173 h ' .U .2 d  831 ( N e b .  1 9 7 0 ) ;  F i o r c n t i . n o  v .  Wenger ,  227 N.F. .2d  296  ( N . Y .  1 9 6 7 ) ;  case3
c L t e d  and  d i s c u s s e d  n o t e s  3 ,  4 ,  and  5 i n f r a .  C f .  Moore  v .  Boa rd  o f  T r u s t e e s  o f  C a r s o n -  
Tahoa H o s p i t a l ,  493  P . 2d 605 (N e v .  .1972).  The p r i n c i p l e  ha s  a l s o  been  e n a c t e d  i n t o  
s t a t u t o r y  l a w  i n  s e v e r a l  j u r i s d i c t i o n s .  So.e e . g .  , I n d .  A n n .  S t a t .  S ec .  42 - . l6 0 5 a  (Supp .  
1 9 7 2 ) ;  M i c h .  S t a t .  Ann .  Sec .  1 4 . 1 1 7 9 ( 2 )  (Sup p .  1 9 7 4 ) .

3 .  I n  M i t c h e l l  C o u n ty  l ia r ,p i  b a t A u t h o r i t y  v .  J o in e r ,  189 S . E . ? d  4 1 2 ,  414  (Cn .  19 7 2 ) ,  a f f ’ g  
186 S . E . 2 d  307 (Ca .  App .  1 9 7 1 ) ,  t h e  c o u r t  h e l d  t h . i t  " t h e  d e l e g a t i o n  o f  a u t h o r i t y  t o  
s c r e e n  a p p l i c a n t s  f o r  s t a f f  m e m b e r s h ip  on  t h e  m e d i c a l  s t a f f  d o e s  n o t  r e l i e v e  t h e  A u t h ­
o r i t y  o f  i t s  r e s p o n s i b i l i t y  s i n c e  t h e  members o l  su ch  s t a f f  [w hen  p e r f o r m i n g  such  a d ­
m i n i s t r a t i v e  a c t s  on b e h a l f  oT t h e  h o s p i t a l ]  n e t  an a g e n t s  f o r  t h a  A u t h o r i t y . . . . "

I n  P iw c e l l  v .  Z in b e lm a r t ,  500  P . 2d 335 ,  341 ( A r i r . .  A pp .  1 9 7 2 ) ,  t h e  c o u r t  h e l d  t h a t  t h e  
f a c t  t h a t  t h e  s u r g e r y  d e p a r t m e n t  had c o n s i d e r e d  t h a  s u r g e o n ' s  c o m p e t e n c e  and had f a i l e d  
t o  recommend c o r r e c t i v e  a c t i o n  wan no d e f e n s e .  ' Tho  D e p a r t m e n t  of  S u r g e r y  was a c t i n g  
f o r  and  on  b e h a l E  o f  t h e  h o s p i t a l  i n  f u l f i l l i n g  t h i s  d u t y  and i f  t h e  d e p a r t m e n t  was 
n e g l i g e n t  i n  n o t  t a k i n g  a c t i o n  a g a i n s t  [ t h e  s u r g e o n ]  o r  re c o m m e n d in g  t o  t h e  b o a r d  o f  
t r u s t e e s  t h a t  a c t i o n  be  t a k e n ,  t h e n  t h e  h o s p i t a l  w o u l d  a l s o  he n e g l i g e n t . "

4 .-  G o n z a l e s  v t - N o r k ,  No-.- 2 2 5 3 6 6 ,  a t  1 6 4 ,  194 ( S u p e r . . C t .  C n l , ,  S a c r a m e n t o  C o u n t y ,  Novem­
b e r  1 9 ,  1 9 7 3 ) .  I n  h i s  Memorandum o f  D e c i s i o n ,  J u d g e  G o l d b e r g  a p p r o v e d  and e x p r e s s l y  - 
a d o p t e d  t h e  l i n e  o f  a u t h o r i t y  t h a t  e s t a b l i s h e s  h o s p i t a l  c o r p o v - j j t e  r e s p o n s i b i l i t y  Cor 
t h e  q u a l i t y  o f  p a t i e n t  c a r e .  (C ase s  c i t e d  n o t e  2 s u p r a . )  He d i s t i l l e d  f r o m  th e  p r i o r  
d e c i s i o n s  t h e  f o l l o w i n g  r u l e  r e g a r d i n g  t h e  h o s p i t a l ' s  d u t y  and  h e l d  t h e  h o s p i t a l  l i a b l e  
f o r  i t s  f a i l u r e  t o  meet  t h i s  s t a n d a r d :

The h o s p i t a l  h a s  a d u t y  t o  p r o t e c t  i t s  p a t i e n t s  f r o m  m a l p r a c t i c e  hy members 
o f  i t s  m e d i c a l  s t a f f  when i t  knows o r  s h o u l d  ha ve  known t h a t  m a l p r a c t i c e  was 
l i k e l y  t o  be  c o m m i t t e d  upon  t h e m .  M e r c y  H o s p i t a l  had  no a c t u a l  k n o w l e d g e  o f  
Dr.  N o r k ' s  p r o p e n s i t y  t o  c o m m i t  m a l p r a c t i c e ,  b u t  i t  was n e g l g e n t  i n  n o t  
k n o w i n g . . . b e c a u s e  i t  d i d  no t  ha ve  a s y s t e m  f o r  a c q u i r i n g  kn d g e ;  i t  d i d  
n o t  use  t h a  k n o w l e d g e  a v a i l a b l e  t o  i t  p r o p e r l y ;  i t  f a i l e d  t o  i n v e s t i g a t e . . .
[ a ]  c a s e ,  w h i c h  w o u l d  h a v e  g i v e n  i t  k n o w l e d g e ;  and i t  c a nn a  e x c u s e  i t s e l f  on
t h e  g r o u n d  t h a t  i t s  m e d i c a l  s t a f f  d i d  n o t  i n f o r m  I t .

D i r e c t l y  on  t h e  a g e n c y  i s s u e ,  J u d g e  G o l d b e r g  s a i d :

. . . [ ' i ’ Jhe h o s p i t a l  i s  r e q u i r e d  t o  ha ve  a n o d i c a l  s t a f f . .  . [ t h a t  i s . l  " s e l f -  
g o v e r n i n g , "  cm- I n d e p e n d e n t . . . .  Bu» t h i s  doer,  r o t  l i m u n i z e  i t  f r o m  l i a b i l i t y ,  
b e ca u se  t h e  m e d i c a l  s t a f f  a c t s  f o r  t h e  h o s p i t a l  i n  t h e  d i s c h a r g e  o f  t h e  h o s ­
p i t a l ' s  r e s p o n s i b i l i t i e s  t o  p r o t e c t  i t s  p m i e r . : ; ; .

A l t h o u g h  t h e  h o s p i t a l  s e t t l e d  t h e  c l a i m  a g a i n s t  i f  p r i o r  t o  e n t r y  o f  t h e  j u J r - . - a t ,



t h a - s u r g e o n  i n s  a p p e a r ; - !  else i n . i t  i t i t .r, h : e i a  in.cd a t  t i n  t r i a l ,  t r a c
t h e  h o s p i t a l  s b - j u l d  bea r  t h e  e n t i r e  bore! , r ' ; n  c o r p o r a t e  l a b i l i t y  i s s u e  may be r u l e d
on b y  t b ‘ * C a l i f o r n i a  a p p e l l a t e  m u r r .

5 .  I a  H u l l  v . H o rb h  V a l le y  H o s p i t a l ,  493  P . 2d 1 3 5 ,  144 ( M o n t .  1 9 7 2 ) ,  t h e  c o u r t ' s  o p i n i o n
s t a t e s  t h a t ,  " t h o  r e c o r d  i n s o f a r  a s  t h e  h o s p i t a l  i s  c o n c e r n e d ,  d e m o n s t r a t e s  an e f f o r t  
t o  s u p e r v i s e  t h e  q u a l i t y  o f  m e d i c a l  p r a c t i c e  w i t h i n  t h e  H o s p i t a l , "  an d  h o l d s  t h e  h o s p i ­
t a l  n o t  l i a b l e  w h e r e ,  n o t w i t h s t a n d i n g ' s u c h  s u p e r v i s i o n ,  n p a t i e n t  s u f f e r e d  h a m .  How­
e v e r ,  t h i s  o p i n i o n  c a n  a l s o  be i n t e r p r e t e d  a s  opposed  t o  t h e  d o  L n a n - V vT ce  11 -C o rk  t h e o ­
r i e s  on  two  c r i t i c a l  p o i r . e s :  f i r s t ,  -ha t  t h o  M e d i c a l  s t a f f  -ac ts  on b e h a l f  o f  t h e  h e 3 -
y i t . n l  i n  c o n d u c t i n g  o t a f :  r e v i e w  tad e v a l u e t  t o n ;  and  s e c o n d , ' n e t  "knov ladgs* .  w i t h i n  
[ s t a f f ]  dw ' t o r s ’ .H i nds ,  unco m rv an i c . i to d  t o  t h e  h o a r d ,  i s  r o t  a d e m o n s t r a t i o n  o f  kn o w ­
l e d g e  o f  t h e  B o a r d  as  a m a t t e r  o r  l a w . . . . "

The  H o i'k  c o u r t  e x p r e s s l y  r e f u s e d  t o  f o l l o w  t h i s  l i n e  o f  r e a s o n i n g ,  o b s e r v i n g  t h a t :

R e s t r i c t i n g  h o s p i t a l  l i a b i l i t y  t o  c a s e s  o f  a c t u a l  k n o w l e d g e  w o u l d  p ro m o te  
c a r e l e s s n e s s .  I f  i t  w a r e  s o  r e s t r i c t e d ,  " t h e  l e s s  a h o s p i t a l  k n o w s . . . t h e  
s a f e r  i t  i s  a g a i n s t  c h a r g e s  o f  n e g l i g e n c e . "  ( C i t a t i o n s  o m i t t e d . )  [ l ] t  
d o e s  n o t  seem l i k e l y  t h a t  t h e  h i g h e r  c o u r t s  o f  [ C a l i f o r n i a ]  w o u l d  f o l l o w  H u l l  
and p u t  t h j r i s k  oE h a rm  r e s u l t i n g  f r o m  m e d i c a l  s t a f f  i n a c t i v i t y  on t h e  p a ­
t i e n t  r a t h e r  t h a n  on t h e  h o s p i t a l .  G o n z a l e s  v .  M ock ,  Jin.  2 2 5 3 6 6 ,  a t  153,  164 
( S u p e r .  C t .  C a l . ,  S a c r a m e n t o  C o u n t y ,  November 1 9 ,  1 9 7 3 ) .

See A. S n u t h w l c k ,  Tr.e H o s p i t a l  As Ar. I n s t i t u t i o n — F .x p o r . iin g  r e s p o n s i b i l i t i e s  C hange I t s  
R e la t io n s h ip  W ith  th a  S t a f f  R r .y o ic ia r . , 9 C a l i f .  W e s t e r n  I . .  Rev .  429 ( 1 9 7 3 ) ,  f o r  a c r i ­
t i q u e  o f  H u l l .

6 . See e . g . ,  W i L l i s  v .  S a n ta  Ana C ommun i ty  H o s p i t a l  A s s o c i a t i o n ,  26 C n l . P . p t r .  640 ( 1 9 6 2 ) ;  
V i s a l l i  v .  M a r y ' s  H e l p  H o s p i t a l ,  Mo. 15170? ( S u p e r .  C t .  C a l . ,  San M at eo  C o u n t y ,  M ar ch  
1 5 ,  1 9 7 4 ) ;  Hagan v .  O s t e o p a t h i c  G e n e r a l  H o s p i t a l  o f  Rhode C s l t f t u l ,  232 A . 2d 59o ( R . L .  
1 9 6 7 ) .  Sea a ls o  A s c h e n a a n  v .  San I ' r .  n c i s c o  M e d i c a l  S o c i e t y ,  114 C a l . R p t r .  631 ( C t .
A pp .  1 9 / 4 ) ;  C o o d l e y  v .  S u l l i v a n t ,  103 C a l . R p t r .  4 5 i  ( C t .  App .  1 9 / 3 ) ;  S i l v e r  v .  C a s t l e  
M e m o r i a l  H o s p i t a l ,  497 l ’ . 2d  564 ( H a w a i i  1 9 7 2 ) ,  e r r : ,  d e n ie d  4 0 9  ' i . S .  i 0 4 8  (1972. ) .

7.  Scheche f .  v .  K e s t e n ,  141 N .W .2 d  641 ( M i c h .  1 9 6 6 ) ;  S h a p i r o  v .  H e a l t h  I n s u r a n c e  P l a n  o f  
G r e a t e r  New Y o r k ,  /  N . Y . 2 d  56 ( L 9 5 9 ) ;  M a y f i e l d  v .  C l o i c h u r t ,  434 S.V/.?.d 836 ( T e x .
1.969) .  ■ ___________

8 . R a ym on d -v .  ( i r e g a r ,  185 A. 2d 866 ( N . J .  1 9 6 2 ) .

9 .  C f.  Sussman v .  O v e r l o o k  H o s p i t a l  A s s o c i a t i o n ,  222 A . 2d 530 ( N . J .  S u p e r .  1 9 6 6 ) ,  f o r  a 
w e l l - r e a s o n e d  d i c t u m  s u p p o r t i v e  o f  t h e  p r i v i l e g e .

10.  Ase he rm an  v .  N a t a n s o n ,  100 C a l . R p t r .  656  ( C t .  App .  1 9 / 2 ) ;  C o o d l e y  v .  S u l l i v a n t ,  103 
C a l . R p t r .  451 ( C t .  A pp ,  1 9 7 3 ) .  Tho  a b s o l u t e  p r i v i l e g e  i a  b a s e d  on C a l i f o r n i a  C i v i l  
Code s e c t i o n  4 7 . 2 ,  a d e f a m a t i o n - p r i v i  l e g e  s t a t u t e  t h a t  p r o t e c t s ,  i n  g e n e r a l ,  f i l l  com­
m u n i c a t i o n s  made i n  l e g i s l a t i v e ,  j u d i c i a l ,  o r  quas  1 - j u d i c i a l  p r o c e e d i n g s .  By t h e  o p i n ­
i o n s  i n  t h e s e  c a s e s ,  a b s o l u t e  p r i v i l e g e  i n  a l s o  e x t e n d e d  t o  s t a t e m e n t . ' ;  made w h i l e  p r e ­
p a r i n g  f o r  a h e a r i n g ,  as  i n  i n t e r v i e w i n g  p r o s p e c t i v e  w i t n e s s e s  o r  d u r i n g  c o m m i t t e e  
m e e t i n g s  l e a d i n g  t o  a h e a r i n g .

C o o d le y  i s  n o t e w o r t h y  on a t h i r d  i s s u e .  The  p l a i n t i f f  a r g u e d  t h a t  a b s o l u t e  p r i v i l e g e  
was n o t  a v a i l a b l e  t o  m e d i c a l  s t a f f  c o r r . i t r e e s .  C a l i f o r n i a  C i v i l  Code s e c t i o n  4 3 . 7  
p r o v i d e s  a " p a r t i c u l a r "  i t o. L ; . L  •’ 11 . g*. t w i - r  i n , ;  " a n y  a c t  o t  p r o c e e d  i t ’ g un .v
o r  p e r f o r m e d "  by  members o f  a :"-vJ. i o n !  s t a l l  < a m m i t t e e ;  w h e r e a s ,  s e c t i o n  4 7 . 2  " i s  a g e n ­
e r a l  d e f a m a t  i o p - p r  i. v i I r t h a t  i s  d i r e c t e d  t o  a l l  e x e c u t i v e ,  l e g i s l a t i v e ,  nnd j u d i c i a l  
p r o c e e d i n g s . "  T h e r e f o r e ,  r . t t i d  t h e  p l a i n t i f f ,  b e . a u ; - *  " p a r  t i e t :  l a  r  s t a t u t e s  c o n t r o l  e-»er 
g e n e r a l  s t n t  i t e s , "  4 / . 2  was i u a p p l  i c a b t e  an«l t h e  t e s t  o* t h o  q u a l i f i e d  p r i v i l e g e  i n  
4 3 . 7  s h o u l d  h a v e  c o n t r o l l e d .

I n  r e j e c t i n g  t h i s  a r g u m e n t ,  t h o  o p i n i o n  c o n s t r u e s *  4 3 . 7  n a r r o w l y ;



' S e c t i o n  A 3 . 7  i a  c o n c e r n e d  wi  th  a c t  tor ;a t a k e n  I>y i c o  i  c o - r v .c c o a .  . .and
i a  n o t  c o n c e r n e d  w i t h  pos-.?ibl .e d e f a m a t o r y  p u b l i c a t i o n : ;  mc.da b y  su ch  a com­
m i t t e e .  S i n c e . . . A 3 . 7  i s  n o t  a p p l i c a b l e  t o  d e fa m a t i o n s ;  [ i t  i ? j  n o t  i n c o n ­
s i s t e n t  w i t h  s e c t i o n  [ 4 7 . 2 j . . . .

T h i s  n a r r o w  c o n s t r u c t i o n  s h o u l d  n o t  c a u s e  undue  c o n c e r n  i n  o t h e r  j u r i s d i c t i o n s  w i t h  
s i m i l a r l y  w o rd ed  q u a l i f i e d  i m m u n i t y  s t a t u t e s .  The  more r e a s o n a b l e  v i e w  seems t o  be 
t h a t  t h e s e  q u a l i f i e d  i m m u n i t y  s t a t u t e s  p r o t e c t  c o m m i t t e e  c o m m u n i c a t i o n s  a s  w e l l  as a c ­
t i o n s .  0 .  Rubsaman,  e d . ,  P r o f e s s i o n a l  L i a b i l i t y  N e w s l e t t e r ,  n o t e  A (May ,  1 9 7 4 ) .  And 
i '  ci te C " ■.’ •'ey  i n t e r p r e t s : :  Lon i s  a d o p t e d  in. ■ b a r  s :  in. - : ; ,  r a r r . i c r . e e  u t t e r a n c e s  r - m a i n  
p r o t e c t e d  by  t h e  common l a w  q u a l i f i e d  p r i v i l e g e .  (See t h e  d i s c u s s i o n  a t  page  H x T u / A . )

I I .  F r a n k l i n  v .  B l a n k , P . 2d (N.  Mex.  L 9 7 ’i ) .  The c o u r t  r e a s o n e d  t h a t :

. . . a p p r o p r i a t e  p r o f e s s i o n a l  s o c i e t i e s ,  by  e x e r c i s i n g  p e e r  r e v i e w ,  c a n  and  do 
p e r f o r m  a g r e a t  p u b l i c  s e r v i c e  b y  e x e r c i s i n g  c o n t r o l  o v e r  t h o s e  p e r s o n s
p l a c e d  i n  a p o s i t i o n  o f  p u b l i c  t r u s t . . . . I t  i s  h a r d l y  o p e n  t o  d i s p u t e  t h a t
c o m m u n i c a t i o n s  i n i t i a t i n g  suc h  p r o c e e d i n g s  a r e  an i n d i s p e n s a b l e  p a r t  t h e r e o f  
and  a r e  t o  be  p r o t e c t e d  by  t h e  p r i v i l e g e .

12.  D i M l c e l i  v .  K l i o g e r ,  7.06 N .W.2d  184 (W i n .  J 9 7 3 ) .

13.  G u i d e l i n e s  f u r  t h e  F o r m u l a t i o n  o f  M e d i c a l  S t a f f  B y l a w s ,  P.uLes and R e g u l a t i o n s — 1971 
( C h i c a g o :  J o i n t  C o m m i s s io n  on  A c c r e d i t a t i o n  u f  H o s p i t a l s ) ,  A r t .  V,  Sec.  I d  [ h e r e i n ­
a f t e r  c i t e d  a s  G u i d e l i n e s ] .

14 .  i n  C y p re s s  v . H e u p o r t  fte u c  G *r.* .ra .l a n d  H o n - S s c ta r ia n  H o s p i t a l  A s s s o iz b i.o r . , 251 F .S u p p .  
667 ( E . D . V a .  1 9 6 6 ) ,  t h e  c o u r t  s u g g e s t e d  t h a t  s u c h  n e d i c a l  s t a f f  r e l e a s e  p r o v i s i o n s  
s h o u l d  be em p lo ye d  and w o u l d  be e f f e c t i v e .

15.  B u t  t h e  p u r p o s e s  s e r v e d  b y  s u c h  n e d i c a l  s t a f f  b y l a w  r e l e a s e  p r o v i s i o n s — m a i n t e n a n c e  o f  
q u a l i t y  h e a l t h  c a r e - - a r e  so  much i n  t h e  p u b l i c  i n t e r e s t  t h a t  t h i s  na y  be  an o v e r r i d i n g  
c o n s i d e r a t i o n  i f  t h e  a d h e s i o n  c o n c e p t  i s  e v e :  a s s e r t e d  i n  l i t i g a t i o n .  A l s o ,  an a p p l i ­
c a n t  o r  s t a f f  member who i s  f i l l y  i n f o r m e d  o f  t h a  p r e s e n c e  a n d  i m p o r t  o f  r e l e a s e  and 
i m m u n i t y  p r o v i s i o n s  and who d o e s  not  o b j e c t  t o  th em a t  t h e  o u t s e t  i.:ay bo  b a r r e d  f r o m  
l a t e r  p l e a d i n g  i n v a l i d i t y  b e c a u s e  o f  a d h e s i o n .

16.  S c h e c h e t  v .  H a s t e n ,  1AL M.U.2U GAL ( M i c h .  1 9 6 6 ) .    i .  . .

1 7 .  G u i d e l i n e s ,  n o t e  13 v u p n T i’ A r t . V I I I ,  Sec . ’ 2 ,  3 .  _ ' . y *  *

18.  Fo r  c o n v e n i e n c e ,  t h o  s t a t u t e s  a r e  g r o u p e d  i n  a c c o r d a n c e  w i t h  t h e  p r o t e c t i o n  t h e y  o f ­
f e r .  T hose  i n  t h e  f i r s t  g r o u p  p r o v i d e  i m m u n i t y  f r o m  d e f a m a t i o n  l i a b i l i t y  t o  c o m m i t ­
t e e  members and  a l s o  p r o t e c t i o n  a g a i n s t  d i s c o v e r y  o f  c o m m i t t e e  r e p o r t s .  Tha  s t a t u t e s  
i n  t h e  se c o n d  g r o u p  p r o v i d e  i m m u n i t y  b u t  a r c  s i l e n t  on  d i s c o v e r y .  The  t h i r d  g ro u p  
l i s t s  s t a t u t e s  t h a t  a r e  l i m i t e d  t o  n o n d i s c o v o r n b i 1 i t y .

S e v e n t e e n  s t a t e s  p r o v i d e  b o t h  i m m u n i t y  and  n o n d i s c o v e r y  p r o t e c t i o n .

Cede o f  A l a .  T i t .  AG, S e c .  2 9 7 ( a 3 )  (S u p p .  1 9 7 3 ) .
A r i z .  Rev .  S t n t .  S e c .  3 6 -A A 1 ,  -AA5 t o  - A A 5 . 0 3  ( S u p p .  1 9 7 3 ) .
C n l . C i v i l  Code  Se c .  A 3 .7  (West  Su pp .  1 9 / 4 ) ,  A / . 2 (West  1 9 5 4 ) ;  CaL.

F .v id .  Code S e c .  1 1 5 7 ,  1 1 6 / .  5 (Wes t  S u p p .  J 9 7 A ) .
F l a .  S e s s i o n  Luos  1 9 7 3 ,  Ch.  7 3 - 6 0 .
H a w a i i  Rev.  S t n t  . S e c .  6 2 6 . 2 5 . 5 ,  6 6 3 - 1 . 7  ( S u p p .  1 9 / 3 ) .
I d a h o  Code Sec .  3 9 -1 3 9 2  t o  - 1 3 9 2 c  ( S u p p .  1 9 / 3 ) .
I . n .  R e g u l a r  S e s s i o n  L n w s - - 1 9 7 4 ,  A c t  No .  315.
M i c h .  S t a t .  A nn .  Sa c .  I A . 5 7 ( 2 !  2 3 ) ,  1 A . 1 I 7 9  ( 1 7 )  (S u p p .  197 A ) .
M i n n .  6 3 t h  L e g i s l a t u r e — Second R e g u l a r  S c a n l o n  Laws,  1974 , Ch .  795 .
N . J .  S t a t .  A n n .  S ec .  2 A : 8 A A - ? 7 . 3 ,  - 7 2 . 9  ( S u p p .  1 9 / A ) .
M . Y .  E d u c a t i o n  Law Sec .  6 5 2 / ( 1 )  ( M c K i n n e y  S upp .  1 9 /3 )
I I . 1). Ci n t u r y  Code S i t . 7 3 - 0 1 - 0 2 . 1  ( 1 9 / 0 ) .



O h i o  Re v .  Code S ? c . 2 3 0 5 . 2 4 ,  . 2 5  ( 1 9 7 1 ) .
Pa. f i t  a t .  T i c .  C l.  8 m .  ’- 'A .? .  ( S u p p .  1 9 7 * ) ;  S a s - f r -  i,-:«  n*. *974  , A c t  No.  ! 9 ' \  
T e x .  A a u . C i v .  S c a t .  A r c .  4 4 4 / d ,  S e t .  .1 (Su,»,>- 1 ,0 /0 ) .
Re v .  Code o f  Wash. A n n . Sec .  4 . 2 4 . 2 0 0 ,  . 2 5 0 ,  . 2 0 0  ( 1 . 9 / 3 ) .
Wyo.  S c a t .  S ec .  3 5 - 1 0 0 . 1  t o  -1  4 0 . 4  , 35-52.0 t o  - 5 3 0  ( S u p p .  1 9 7 3 ) .

I m m u n i t y  b u t  n o t  n o n d r e c o v e r y  p r o t e c t i o n ,  i s  p r o v i d e d  i n  15 s t a t e s .

A r k .  S t n t .  Se c .  S 2 -3 5 7  r.o -.33? (S u p p .  1,973).
C-nn.. S t a t .  o f  Cants. S e c . 5 2 - 5  i / e  ( 1 9  7 3 ) .
D e l .  Coda Ann .  T i c .  2 4 ,  Sec .  176S (S u p p .  1 9 / 0 ) .  
l i t .  S t n t .  Ch.  9 1 ,  S * c .  7.:: ( 1 9 7 3 ) .
I n d .  Code S ec .  1 6 - 1 0 - 1 - 6 . 5  (1 .9 71 ) .
K an .  S t a t .  A t tn .  S ac .  o i - 4 4 2  (S u p p .  1 9 7 3 ) .
K y .  Re v .  S t a t .  Ch.  3 1 1 - 3 7 7  ( S u p p .  1 9 / 2 ) .
Ann .  Laws o f  Mass .  Ch.  2 3 1 ,  S ec .  85N (S u p p .  1 9 7 3 ) .
Varnor t  A nn . Mo. S c a t .  S ac .  5 3 7 . 0 3 5  (S u p p .  1 9 7 3 ) .
M.H.  Kev .  S t a t .  An n .  S e c .  3 2 9 : 2 / ,  : 2 8  ( S u p p .  1 9 7 3 ) .
N.  Max.  S t a t .  Ann.  S ec .  1 2 - 5 - 1 6  ( S u p p .  1 9 7 3 ) .
N .C .  1973 C e n e r a l  A s s e m b l y — S ec ond S e s s i o n  L a w s , 1.974, Cit .  1 1 1 1 .
S .D .  C o m p i l e d  Laws Sec .  3 6 - 4 - 2 5 ,  - 2 6  ( 1 9 6 7 ) .
T e n n .  Code A n n .  V o l .  11 ,  Sec .  0 3 - 6 2 3  (S u p p .  1 9 7 4 ) .
U t a h  Code A n n .  VoL .  3 ,  S ac .  2 6 - 1 8 - 1  ( S u p p .  1 9 7 3 ) ;  V o l .  6A ,  S ec .  5 S - 1 2 - 2 5  ( 1 9 7 4 ) .

F o u r  s t a t e s  h a v e  p r o v i s i o n s  w h i c h  r e l a t e  o n l y  t o  n o n d i s c o v e r y  o f  c o m m i t t e e  m i n u t e s  and 
. r e p o r t s .

Rev.  Codes  o f  M o n t .  Sec .  59 -6 301  t o  -6 3 0 4  ( 1 9 7 0 ) .
Re v .  S t a t .  o f  Neb.  Se c .  7 1 - 2 0 4 6  t o  - 2 0 4 8  ( 1 9 7 1 ) .
Ne v .  Rev .  S t a t .  Sac .  4 9 . 2 6 5  ( 1 9 7 3 ) .
O r e .  S c a t .  Se c .  4 1 , 6 7 5  ( 1 9 7 3 ) .

See d i s c u s s i o n  o f  t h a  n o n d i s c o v e r y  i s s u e  b e g i n n i n g  a t  page  MY T l l / 10 .

F o r  an e a r l i e r  c o m p i l a t i o n  o f  s t a t u t e s  s e e  15. J .  A n d e r s o n ,  P r o i ' />’=’ t/ i-e u  M a n u a l 
( C h i c a g o :  A m e r i c a n  Mad l e a l  A s s o c i a t i o n ,  1 9 / 1 ) ,  V o l .  I I ,  1 9 / 3  U p d a te  f o r  A p p e n d i x  H—
I m m u n i t y  S t a t u t e s .

1 9 .  The  s i x  s t a t e s  whose p r o v i s i o n s  a r e  l i m i t e d  i n  c o v e r a g e  t o  u t i l i z a t i o n  r e v i e w  a a t i v i -  
t i e s - a r e  A r k a n s a s ,  C o n n e c t i c u t ,  New J e r s e y ,  N o r t h  D a k o t a ,  O h i o  and T e n n e s s e e .  •’ .

20.  U t a h ,  n o t e  18 s u p r a .

21. T h e s e  s t a t u t e s ,  i n  t u r n ,  f a l l  i n t o  two  c l a s s e s :  ( I )  t h o s e  p r o t e c t i n g  a ny members o f  
s t a f f  c o m m i t t e e s  nnd ( 2 )  t h o s e  l i m i t e d  by  t h e i r  t e r m s  t o  p h y s i c i a n  o r  d e n t i s t  members 
o f  s u c h  c o m m i t t e e s .  I n  c l a s s  I  a r e :  C a l i f o r n i a ,  F l o r i d a ,  H a w a i i ,  I n d i a n a ,  K a n s a s ,
M a s s a c h u s e t t s ,  Mew H a m p s h i r e ,  N o r t h  C a r o l i n a ,  S o u t h  D a k o t a ,  Wyo mi ng ,  n o t e  18 s u p r a ;  

and i n  c L a s s  2 a r e :  A l a b a m a ,  A r i z o n a ,  D e l a w a r e ,  I l l i n o i s ,  K e n t u c k y ,  M i s s o u r i ,  New
Y o r k ,  W a s h i n g t o n ,  n o t e  18 s u p ra .

22 .  K a n s a s ,  M i s s o u r i ,  Wyoming ,  n o t e  18 supra.

2 3 .  A r i z o n a ,  I d a h o ,  L o u i s i a n a ,  M i c h i g a n ,  P e n n s y l v a n i a ,  T e x a s ,  U t a h ,  n o t e  18 s u p ra .

2 4 .  A r i z o n a ,  M i n n e s o t a ,  Pen nay  I v a n  i n ,  r ; : m i n , ; , n o t e  18 s u p r r .

25.  I d a h o ,  L o u i s i a n a ,  M i n n e s o t a ,  Now M e x i c o ,  P e n n s y l v a n i a ,  T e x a s ,  n o t e  18 s u p ra .

2 6 .  I n d i a n a ,  n o t e  18 s u p ra .

2 7 .  C o o d l e y  v .  S u l l i v a n t ,  .108 C a l . R p t r .  401 ( C t .  Ann .  1 9 7 3 ) .  i n t e r p r e t i n g  C a t .  C i v i l  C o lo  
s e c t i o n  4 3 . /  (Wct t t  Supp.  1 9 / 4 ) .  Sve d i s c u s s i o n ,  n o t e  10 o.



1

2 8 .  42 U . S . C .  1 3 2 0 c - l u  ( S upp .  L 9 7 ? ) . •

1 3 2 0 c - 1 6 .  ( n ) . . . [ N ' ] o  p e r s o n  p ruv. i r !  i \g  i:s f o r m a t  i o n  t o  any [pSKO]  s h a l l  h?.
h e l d . ,  b y  r e a s o n  o f  h a v i n g  p; . Ld-.-:! s uc h  i r , f o r m a t  i o n , i n  h o c <.• v i o l a t e d  any  
c r i m i n a l  l a w ,  o r  t o  be c i v i l l y  l i a b l e  u n d e r  a n y  l a ; . .  . u n l e s s - -

( 1 )  s u c h  i n f o r m a t i o n  i s  u n r e l a t e d  t o  t h e  p e r f o r m a n c e  o f  t h e  d u t i e s  
an d  f u n c t i o n s  o f  t h e  [ [ ’SRC] ,  o r

( 2 )  s u c h  i n f o r m a t i o n  i s  f a l s e  and t h e  p e r s o n  p r o v i d i n g  such  i n f o r ­
m a t i o n  knew, o r  had r e a s o n  t o  b e l i e v e ,  t h a t  such  i n f o r m a t i o n  
was  f a l s e .

( b ) ( 1 )  Mo i n d i v i d u a l  wh o .  us  a men1 o r  emp loyee  o f  a n y  [ l ’ S?,o] o r  
who f u r n i s h e s  p r o f e s s i o n a l  c o u n s e l  o r  s e r v i c e s  t o  s u c h  o r g a n i z a t i o n ,  
s h a l l  be h e l d  b y  r e a s o n  o f  t h e  p e r f o r m a n c e  by h i m  o f  a n y  d u t y ,  f u n c t i o n ,  
o r  a c t i v i t y  a u t h o r i z e d  o r  r e q u i r e d  o f  a [ P S R O j —  t o  have  v i o l a t e d  an y  
c r i m i n a l  l a w ,  o r  t o  be  c i v i l l y  l i a b l e  u n d e r  a n y  l a w . . . p r o v i d e d  h e  has  
e x e r c i s e d  d u e  c a r e .

( 2 )  T h e  p r o v i s i o n s  o f  p a r a g r a p h  ( 1 )  s h a l l  n o t  a p p l y  w i t h  r e s p e c t  
t o  a n y  a c t i o n  t a k e n  by  an y  i n d i v i d u a l  i f  such  i n d i v i d u a l ,  i n  t a k i n g  s uch  
a c t i o n ,  was  m o t i v a t e d  b y  m a l i c e  t o w a r d  a n y  p e r s o n  a f f e c t e d  b y  s u c h  a c t i o n .

2 9 .  M e d i c a l  M a l p r a c t i c e :  R e p o r t  o f  t h e  S e c r e t a r y ' s  Co m m is s i on  on M e d i c a l  M a l p r a c t i c e
( W a s h i n g t o n ,  D . C . :  D e p a r t m e n t  o f  H e a l t h ,  E d u c a t i o n ,  and W e l f a r e ,  1 9 7 3 ) ,  p .  57.

3 0 .  A. H.  B e r n s t e i n ,  A c c e s s  t o  p h y s i c ia n s '  h o s p i t a l  r e c o r d s .  H o s p i t a l s ,  J . A . H . A . ,  4 5 : 1 4 8 ,  
S e p t .  1 ,  1 9 7 1 .

3 1 .  Ju dd  v .  P a r k  Aven ue  H o s p i t a l ,  235 N . Y . S . 2 d  8 4 3 ,  t i f f ' d  235 N . Y . S . 2 J  1023 ( 1 9 6 2 ) ;  Kenney  
v .  S u p e r i o r  C o u r t ,  63  C a l . R p t r .  84 ( C t .  App .  1 9 6 7 ) .

3 2 .  C u r e g h i a n  v .  H a c k e n s a c k  H o s p i t a l ,  262 A . 2d 440  ( N . J .  1 9 7 0 ) ;  B re d  i c e  v .  D o c t o r s  H o s p i ­
t a l ,  I n c . ,  50 I ’ . R . D .  249 ( D . C . D . C .  1 9 7 0 ) ,  51 F . R . D .  187 ( D . C . D . C .  1 9 7 0 ) ,  a j f ' d a i b h -  
o u t  o p in io n  479 F . 2 d  920  ( U . C . C i r .  1 9 7 3 ) .

3 3 .  B r e d i c e ,  50  F . R . D .  2 4 9 ,  2 5 0 - 2 5 1

3 4 .  B r e d i c e ,  51 F . R . D .  1 8 / ,  188.

3 5 .  N o t e s  . 4 0 - 4 2  i n f r a . '  Vi. .1’ *.’ ’ '

3 6 .  C L l l m a n  v .  U n i t e d  S t a t e s ,  53 F . R . D .  316 ( S . b . N . Y .  1 9 7 1 ) .

3 7 .  N a z a r e t h  l . i t e r a r y  and  B e n e v o l e n t  I n s t i t u t i o n  v .  S t e p h e n s o n ,  503 S .W . 2 d  177 ( K y .  1 9 7 3 ) .

3 8 .  K enney  v .  S u p e r i o r  C o u r t ,  n o t e  .31 supra.
3 9 .  I n  K a t a h e t t  V. F e t lK i 'J ,  115 C a l . R p t r .  3 1 7 ,  320 ( C t .  App.  1 9 7 4 ) ,  t h e  same c o u r t  t h a t  a l ­

l o w e d  t h e  e a r l i e r  d i s c o v e r y  c o n s t r u e d  C a l i f o r n i a ' s  r i o n d i s c o v e r y  s t a t u t e — E v i d e n c e  Code 
s e c t i o n  1 1 5 7 :

E v i d e n c e  Code s e c t i o n  1157  e x p r e s s e s  a l e g i s l a t i v e  j u d g m e n t  t h a t  t h e  p u b l i c  
i n t e r e s t  i n  m e d i c a l  s t a f f  c a n d o r . . . r e q u i r e s  a d e g r e e  o f  c o n f i d e n t i a l i t y .  I t  
w as  e n a c t e d  in  1968 i n  a p p a r e n t  r e s p o n s e  t o  t h i s  c o u r t ' s  d e c i s i o n  i n  K e n n e y . . . .

4 0 .  A r i z o n a .  C a l i f o r n i a ,  F l o r i d a ,  H a w a i i ,  I d a h o ,  L o u i s i a n a ,  M i c h i g a n ,  M i n n e s o t a ,  N e b r a s k a ,  
N e v a d a ,  New Y o r k ,  T e x a s ,  W a s h i n g t o n ,  n o t e  18 s u p r a .  Of t h o s e  t h i r t e e n ,  f o u r — I d a h o ,  
L o u i s i a n a ,  M i n n e s o t a ,  T e x a s — a r e  b r o a d  enough  i n  sc ope  t o  p r o t e c t  t h e  r e c o r d s  o f  n u r s ­
ing. nf td o t h e r  h e a l t h  p r o f e s s i o n a l  e v a l u a t i o n  co mm i t  t e e n .

4 1 .  A l a b a m a ,  M o n t a n a ,  O r e g o n ,  W y o m in g ,  n o t e  18 supra.

t ? .  New J e r s e y ,  N o r t h  D a k o t a ,  O h i o ,  P e n n s y l v a n i a ,  n o t e  18 s u p ra .  Hy e x p r e s s  t e r m s ,  each
o f  t h e s e  s t a t u t e s  l i m i t s  n o i vJ i ssc ov e ry  p r o t e c t i o n  t o  t h e  i n f o r m a t i o n  and  d a t a  r o d e



a v a i l a b l e  t o  a c o m a L t t e e .  i n t e r p r e t e d  l i t e r a l l y .  t !  :y Id n o t  p r o t e c t  a c o m m I t t i e ' s  
own  r e c o r d s  an d  p r o c e e d i n g s ;  a s  a p r a c t i c a l  c a r t e r ,  h o w e v e r ,  a c o m m i t t e e ' s  w o rk  p r o ­
d u c t  w i l l  Jit* c o v e r e d  b e c a u s e  i t  w i l l  c o n ■;i -• i c l t ^ r  o f  r h x  p r j  v I  leg?..-* d a t a  s u b m i t t e d  
t o  i t  o r  i t s  own e v a l u a t i v e ,  j u d g m e n t a l  > a s i o n s  c o n c e r n  Log t h a t  d a t a .  More i m ­
p o r t a n t  i s  t h a t  t h r e e  o f  t h e s e  s t a t u t e s — Mew J e r s e y ,  N o r t h  D a k o t a ,  O h i o — r e l a t e  o n l y  
t o  " u t i l i s a t i o n  r e v i e w "  c o a i r . i t t e e s .

-',3. A r i z o n a ,  C a l i f o r n i a ,  F l o r i d a ,  H a w a i i ,  I d a h o ,  M i n n e s o t a ,  N e v a d a ,  New Y o r k ,  n o t e  13 
s u p r a .

4 4 .  F l o r i d a ,  I d a h o ,  M i n n e s o t a ,  M o n t a n a ,  N e b r a s k a ,  O r e g o n ,  n o t e  LG s u p r a .

4 3 .  C a l .  EvL d .  Code Sec.  1157 ( N e s t  Supp .  1 9 7 4 ) .

46.  M i n n .  6 3 t h  L e g i s l a t u r e - S e c o n d  R e g u l a r  S e s s i o n  Law s,  1 9 7 4 ,  Ch. 1’ 95 .

4 7 .  42  U . S . C .  1 3 2 0 c - 1 5  (S u p p .  1 9 7 0 ) .

PROHIBITION AGAINST DISCLOSURE OF INFORMATION

13? .0c -15 .  (a )  Any  d a t a  o r  i n f o r m a t i o n  a c q u i r e d  hy  a n y  [PSRO] i n  t h e  e x e r c i s e  
o f  i t s  d u t i e s  and  f u n c t i o n s ,  s h a l l  be h e l d  i n  c o n f i d e n c e  and s h a l l  n o t  be 
d i s c l o s e d  t o  a n y  p e r s o n  e x c e p t  ( 1 )  t o  t h e  e x t e n t  t h a t  may be n e c e s s a r y  t o  
c a r r y  o u t  t h a  p u r p o s e s  o f  t h i s  p a r t  o r  (2 )  i n  such  c a s e s  and u n d e r  s u c h  c i r ­
c u m s t a n c e s  a s  t h e  S e c r e t a r y  s h a l l  b y  r e g u l a t i o n s  p r o v i d e  t o  a s s u r e  a d e q u a t e  
p r o t e c t i o n  o f  t h a  r i g h t s  and  i n t e r e s t s  o f  p a t i e n t s ,  h c n l t l i  c a c e  p r a c t i t i o n ­
e r s ,  o r  p r o v i d e r s  o f  h e a L t h  c a r e .

T h a  f o l l o w i n g  s e c t i o n  o f  t h e  l a w — 42 l l . S . C .  1 3 2 0 c - 1.4—  a l s o  r a i s e s  some c o n f i d e n t i a l i t y  
i s s u e s .

CORRELATION OF FUNCTIONS BETWEEN [PSROs]  AND ADMINISTRATIVE INSTRUMENTALITIES

1 3 2 0 e - 1 4 .  The  S e c r e t a r y  s h a l l  by  r e g u l a t i o n s  p r o v i d e  f o r . . . s u c h  i n t e r c h a n g e  
o f  d a t a  and  i n f o r m a t L o n , and s u c h  o c h e r  c o o p e r a t i o n . . . b e t w e e n  and  among—

( a ) ( 1 )  a g e n c i e s  and o r g a n i z a t i o n s  w h i c h  a r e  p a r t i e s  t o  a g r e e m e n t s  
e n t e r e d  i n t o  p u r s u a n t  t o  s e c t i o n  1816 ,  ( 2 )  c a r r i e r s  w h i c h  a r e  p a r t i e s  t o  
c o n t r a c t s  e n t e r e d  i n t o  p u r s u a n t  t o  s e c t i o n  1842 ,  and  ( 3 )  an y  o t h e r  p u b ­
l i c  o r  p r i v a t e  a g e n c y  [ o t h e r  t h a n  a PSRO] h a v i n g  r e v i e w  o r  c o n t r o l  fun .c -  • -

. .7;.% ' . • • t i o n s ,  o r  p r o v e d  r e l e v a n t  d a t a - g a t h e r i n g  p r o c e d u r e s  and  e x p e r i e n c e ,  and

( b )  [P S R O s ] ,  a s  may be  n e c e s s a r y  o r  a p p r o p r i a t e  f o r  t h e  e f f e c t i v e "  
a d m i n i s t r a t i o n  o f  t i t l e  X V I I I ,  o r  S t a t e  p l a n s . . . .  •

S e v e r a L  c o m m e n t a t o r s  ha ve  r e v i e w e d  t h e  p o s s i b l e  l e g a l  i m p l i c a t i o n s  o f  t h e s e  and o t h e r
s e c t i o n s  o f  t h e  PSRl) l e g i s l a t i o n .  See c . c j . ,  D. J .  A n d e r s o n ,  7‘r o fe s s io n a X  S ta n d a rd s
R e v ie w  O r g a n iz a t io n s ,  C h i c a g o  M e d i c i n e ,  77 : 7 4 5  ( S e p t .  7 ,  1 9 7 4 ) ;  C. E.  W e l c h ,  PSRO'r.
— P ro s  a n d  C ons, New E n g l a n d  J o u r n a l  o f  M e d i c i n e ,  2 9 0 :1 3 1 9  ( J u n e  6 ,  1 9 7 4 ) ;  D. E. 
W i l l e t t ,  M a lp r a c t ic e  c la im s — w i I I .  th e y  in c r e a s e  o r  ( I ‘c re a s e  t i l t h  PSROs?, b u l l e t i n  o f
t h e  A m e r i c a n  C o l l e g e  o f  S u r g e o n s ,  5 9 : 7  (May 1 9 / 4 ) .

4 8 .  S i l v e r  v .  C o rd o n  ( C i r .  C t . , H o n o l u l u ,  H a w a i i ,  S e p te m b e r  2 1 ,  1 9 7 1 ) ,  i n t e r p r e t i n g  H a w a i i  
Rev .  S t a t .  S ec .  6 2 4 - 2 5 . 5  ( S u p p .  1 9 7 3 ) ,  r e p o r t e d  In The. C i t a t i o n ,  2 4 : 5 9  (D ec .  197L).

4 9 .  O v i a t r  v .  A r c h b i s h o p  Her  ga r. ' T r y  H o s p i t a l ,  214 f l .W.Rd 4 9 0 ,  49?  ( N o b .  1 9 7 4 ) ,  i n t e r p r e ­
t i n g  Rev .  S t a t .  o f  Neb. S e c .  71 ( 1 9 / 1 ) .

50 .  P i n d a r  v .  P a r k e  D a v i s  and  Company,  337 N . Y . S . P d  45! ’ , 453  (S u p .  C r . 1 9 7 2 ) ,  i n t e r p r e t i n g  
N . Y .  E d u c a t i o n  Law S u e . 6 5 2 7 ( 3 )  (M c K i n n e y  Supp .  1 9 / 3 ) .  I t  r a n  be i n f e r r e d  t h a t  t h e  
d e f e n d a n t  was r e s i s t i n g  d i s c o v e r y  o l  h i t .  os/n t e s t i m o n y  a b o u t  t h e  u n d e r l y i n g  p a t i e n t  
c o r e  e v e n t s ,  p r o m p t i n g  t h e  c o u r t  t o  comment  f l i . i t  " t h e  f a c t s  g i v i n g  r i s e  t o  t h e  cause s  
o f  a c t i o n  a r e  p a r t i c u l a r l y  w i t h i n  t h e  k n o w l e d g e  o f  [ t h i s !  i n d i v i d u a l  d e f e n d a n t . . . . "





JUW5AU, ALASKA

I  an C aro lyn  B u r s , *  law  stu d en t. I  have been a c i t i z e n  o f the 
U nited S t a t e s  a l l  o f my l i f e ,  h avin g  been born h e ro , and I  have been a 
re s id e n t  o f  the S ta te  o f A la sk a  f o r  a p p ro xim ately twenty y e a rs .

Sometimes s it u a t io n s  a r i s e  in  th e l i f e  o f men which co n fro n t 
and s t a r t l e  them. Such i s  the s it u a t io n  I  p re sen t b e fo re  you to d a y , a s  
i t  was e n visio n ed  by A lexan der Ham ilton when ho was su p p o rtin g  the C o n s t it u ­
t io n  o f the United S t a te s  b e fo re  i t  was put in to  e f f e c t ,  W ritin g  a s " P u b liu s "  
ho g o t out a s e t  o f papers now p rin te d  in  Tho F e d e r a lis t  from which we a re  
q u o tin g  from page 1 6 9  o f th e Wesleyan U n iv e r s it y  P r e s s : .

" ...S c h e m e s  to su b v e rt the l i b e r t i e s  o f a g re a t  connur.iny 
re q u ire  tim e to  n a tu re  them f o r  ex e cu tio n . An army so la rg e  
a s s e r io u s ly  to  menace those l i b e r t i e s  could on ly be formed 
by p ro g re s s iv e  au gm en tatio ns; which would suppose, not m erely a tem porary com bination between th e le g i s l a t u r e  and e x e c u tiv e  
but a continued co n sp ira c y  f o r  a s e r i e s  o f tim e. I s  i t  
probable th a t i t  would be p ersevered  in  and tra n sm itted  a', g , through a l l  tho s u c c e s s iv e  v a r ia t io n s  in  the r e p r o s e n t a t i’ 
body, which b in n n ia l e le c t io n s  would n a t u r a lly  produce in  
both houses? I s  i t  presum able, th a t ev ery man, the- inetaho ho took h is  s c a t  in  tho n a tio n a l s e n a te , o r house o f r e p r e ­
s e n t a t iv e s , would commence a t r a i t o r  to  h is  c o n s titu e n ts  
and to h is  conn t t y ? , . . I t  i s  im p o ssib le  th a t the people could 
bo lon e d e ce iv e d ; and tho d e s t r u c t io n  o f  the p ro je c t  and o f tho p r o je c t o r s  would q u ic k ly  fo llo w  the d is c o v e r y ."
Wo have today such a c a s e , and wo aro  a l le g in g  th a t the C rim in a l

Ju stic e ? In fo rm a tio n  System , b e t t o r  known a s  the Omnibus Crime C o n tro l and
Cafe S t r e e t s  A c t , a s amended (PL ° 0 - 3 5 l)  i s  u n c o n s titu tio n a l n a t io n a lly



'"ecaure ou r tax d o l l a r  i s  b e in g  used f o r  ex p e n sive computers and a la r g e  
s t a f f  on a n atio nw ide "basis to  m onitor la w fu l c i t i z e n s ,  which i s  in  
c o r.rle te  c o n tra v e n tio n  o f th e C o n s titu tio n  o f  the U nited S ta te s  and 
the tru e  in te n t  o f  the o r i g i n a l  Safe S t r e e t s  Act a s  s e t  up and used by 
P re s id e n t Johnson.

'■!e a re  not conceding th a t  even under P re s id e n t Jo h n s o n 's  w ir e ­
ta p p in g  law , the law i s  c o n s t it u t i o n a l ,  but i t  was cat le a s t  kept in  check.

r\
It. nay be th a t a l l  w ire ta p p in g  i s  u n c o n s t itu t io n a l.

,T,he o rivgin al Sa fe S t r e e t s  Act was s e t  up to m onitor s u b v e r s iv e s ,
I 'a f ia  and organized c rim e , and even t h i s  typ e o f w ire ta p p in g  re q u ire d
a c o u rt o rd e r by a Judge b e fo re  i t  was in s t it u t e d . P re s id e n t Jo h n so n , in
f a c t ,  warned h is  A tto rn ey C .cneral Pamsey C la rk  a t  the tim e to  be v e ry
c a u tio u s o f  the w ire ta p p in g  power even under th ese c o n d itio n s  and under

3h is  a d m in is tra tio n  w ire ta p p in g  was d r a s t i c a l l y  reduced.
Here In  A lask a and a l l  o ve r tho n a tio n  the C rim in a l J  i s t ic e  

In fo rm a tio n  Agency i s  se t up to  m onitor la w fu l c i t i z e n s ,  w ithout prob able 
ca u s e , who hnvo committed no crim e s w h atever, when ju s t  l a s t  y e a r by 
mardato o f  the ro o p lo  o f A la s k a , f o r  in s t a n c e , they voted in  by ap p ro x im ate ly 
^5* o f  our populace, an amendment to  our own A la sk a  S ta te  C o n s titu tio n  to 
be l o f t  a lo n e. Although t h i s  might not be c o n s t it u t io n a l a s  s e t  up, 
in s p i r i t  t h i s  i s  what tho people wanted, and we a re  a lle g in g  an im p lied  
rar.d ate o f  the c i t iz e n r y  o f  A la sk a  th a t they wish to  bo brought under the 
U nited S t a te s  fo u rth  Amendment in  t h e i r  own c o n s t it u t io n  o f tho s t a t e .

C f course we have run onto some a u t h o r it e s  which s t a t e  th a t 
Alaskar. in h a b ita n ts  nay havo no r i g h t s  a t  a l l  in  comparison w ith he o th e r 
s t a t e s  o f the Union. A r t i c l e  I I I  o f  the T re a ty  o f  C essio n  s t a t e s  the
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"p e o p le " c r m e d  w ith  such r i g h t s  a r e  r o t  the in h a b it a n t s  o f A la s k a .^  
Perhaps under t h i s  a u t h o r it y  and o th e rs  such a s  U .S . v , La n za , Sssmee

Co. v. U . S . , P oyd, Sock s and fo u le d  c a s e s  A lask an  c i t i z e n s  may be

co m p le te ly  d is c rim in a te d  a g a in s t  from th e o th e r in h a b it a n t s  in  our Union

r e g a rd in g  t h e i r  r i g h t s .  In  A b late v . U nited S t a te s  i t  does not go so f a r

a s  h o i in g  th a t  in  t h i s  s t a t e  a pi rson may be h eld  f o r  punishment under

two a c t s  f o r  the same o ffe n s e , but t h i s  may v e ry  w e ll  be. In  Ashworth

?  A la s k a , ? 0 , i t  su g g e s ts th a t  A la sk a  may be a "government by men and not

by la w ." So A lask a may be wide open f o r  any typ e o f  w ire ta p p in g .

So f a r ,  i t  ap p ears th a t " c i t i z e n s  o f  A la sk a " in  o rd e r to  be 

" c i t i z e n s  o f  the U nited S t a t e s "  have to  r e s o r t  to  be " c i t i z e n s  o f Oregon" 

b e fo re  th e y can c la im  a F o u rth  Amendment r i g h t  under the C o n s titu tio n  o f 

the United S ta te n . T h is  Is  a d rc u i.tu o u r. ro u te , indeed. Tt. n ilrh t hnvo 

o:.e advantage Lo th e p re sen t " c i t i z e n  o f  A la sk a " by putting- in t o  p la y  
tho Sherman Act and the C layto n  A c t , a llo w in g  th re e  tim es the amount in  

d a ra g e s , a s p u ttin g  our com m ercial law in t o  e f f e c t ,  but t h i s  would s u r e ly  

not be to  the advantage o f  th e S ta te  and we a r e  concerned not o n ly f o r
th e  " c i t i z e n  o f  A la sk a " but the S t a te .

However, we a re  im p ly in g  b e fo re  t h i s  Committee to d a y, a s  we d id

b e fo re  the G o v e rn o r's  Committee f o r  the C rim in a l J u s t i c e  In fo rm a tio n  System 

on " a r c .. 7, 1973 th a t we a re  under the p ro te c tio n  o f  the U nited S t a te s  

C o n s titu tio n  a s h avin g  been brought under the laws o f  Oregon and in t o  the



n a t i o n  a s  a  S t a t e .  T h e r e f o r e ,  o u r  c o n t r a c t  w i t h  C o n g r e s s  u n d e r  t h e  

C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  a s  a  S t a t e  o f  t h e  U n io n  i s  i m p l i e d  i n  

s p i r i t  i f  n o t  i n  t h e  la w .- '’ E ven  th o u g h  we a r e  j u s t  i n h a b i t a n t s  o f  

A l a s k a ,  we c l a i m  d i v e r s e  c i t i z e n s h i p  u n d e r  t h e  la w s  o f  O reg o n  an d  

i m p l i e d  c i t i z e n s h i p  u n d e r  t h e  U n io n  b y  b e i n g  c a l l e d  "A S t a t e  o f  t h e  

U n i t e d  S t a t e s . "

As s t a t e d  i n  U .S .  v .  G o rd o n .  Fed  Cas e  He. 1 5 , 2 J 1 (18& Q  t h e  t e rm  

" U n i t e d  S t a t e s "  i s  d e f i n e d  i n  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t  a s  f o l l o w s :

"T he  term " U n i t e d  S t a t e s "  e x c e p t  a s  o t h e r w i s e  s p e c i f i c a l l y  
h e r e i n  p r o v i d e d ,  when u s e d  i n  a  g e o g r a p h i c a l  s e n s e ,  m eans  t h e  
c o n t i n e n t a l  U n i t e d  S t a t e s ,  A l a s k a ,  H a w a i i ,  P u e r t o  R i c e ,  Guam, 
ar.d t h e  Vi  r a i n  I s l a n d s  o f  t h e  U n i t e d  S t a t e s . "  66 S t a t  165,
S ec .  101 ( 38) W h e th e r  t h e  e x p r e s s i o n  i s  u s e d  i n  t h c “ same 
s e n s e  i n  Amendment XIV may be q u e s t i o n a b l e . "

H o w ev er ,  wo h a v e  h o p e s .  We a r e  t a k i n g  a n  i m p l i e d  p r o t e c t i o n  

o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  u n d e r  t h e  F o u r t e e n t h  Amendment, i n  

s p i r i t  i f  n o t  i n  t h e  law .

G o s rn lo to ly  P l s c r i  ml n a t i  n r  

PL 9 0 -3 5 1  I s  c o m p l e t e l y  d i s c r i m i n a t i n g .  C o n g r e s s  d o e s  n o t  come 

u n d e r  t h i s  l a w ,  n o r  t h e  P r e s i d e n t ' s  C o m m iss io n  o r  t h e  S t a t e  C o m m iss io n s .  ^ p i d gQ 

I n c o m p e t e n t  i n t e r r o g a t i o n s  a n d  i n c o m p e t e n t  c o u r t s  a r e  e x c lu d e d  f r o m  t h e  

c o m p u te r .  T he m a c h in e  l i s t s  f i s h e r m e n  b u t  n o t  n o n - f i s h e r m e n ,  h u n t e r s  b u t  

n o t  n on  h u n t e r s ,  c a r  d r i v e r s ,  b u t  n o t  n on  c a r  d r i v e r s .  T h e - b i l l  was 

d r a f t e d  t o  b r i n g  p o w e r  t o  t h e  P r e s i d e n t ,  t o  s t r e n g t h e n  t h e  E x e c u t i v e 6
B r a n c h ,  w e ak en  t h o  L e g i s l a t i v e  B r a n c h  a n d  c o m p l e t e l y  e x c l u d e  t h e  J u d i c i a r y .

Wo a r e  a r g u i n g  t h i s  b o f o r e  t h e  J u d i c i a r y  C o m m it te e s  when i t  

s h o u l d  b e  t h o  J u d i c i a r y  C o m m i t t e e s  who s h o u l d  b o  d e e p l y  c o n c e r n e d  a b o u t  

t h e i r  own b r a n c h .
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Congress cannot delegate its legislative power to the President. 

mi Act making it unlawful for a person to charge unjust or unreasonable rates,

etc. was held unconstitutional under tho Sixth Amendment to the U.S. Constitution

8
....the accused...shall bo informed of the nature and cause of the accusation.

In tax on grain involved in sales for future delivery was held invalid as

9
an interference with the authority of the State . It. is a violation of the

Fifth Amendment to the U.S. Constitution under the due process clause to

take property without just compensation. ^  The Criminal Justice Information

Agency is at best a scheme for purchasing with federal funds sul.nicr.ion to

11
Federal Regulations of a subject reserved to tho States. though the

J

legislature has no power by a subsequent curative statute, to remedy a

jurisdictional defect, or one which obviously goes to the substance of a

vested rirht, it is stated in 12 C..T. o?T, gee. 998 "A vested ground of

defense is as fully protected from being cut off or destroyed by an act

12
of the legislature as is a vested cause of actinn. Although a legislature 

may, however, deprive a party of technical defenses involving no substantial 

equities, Mr. Chief Justice Holmes of the Supreme Judicial Court of Massa­

chusetts declared that "a party has no vested right in a defense based 

upon an informality not affecting his substantial equities...there is no 

such thing as a vested right to do wrong." ^  '.emphasis supplied)

How Much does it Cost?

How much, we ask, is this costing the taxpayer? Billions of 

dollars have been set aside for the carrying out of this atrocious sche-.e, 

when wo hoar that money ’« hell lnok fdcm education, social pro jr.- m?

and other beneficial projects. " Uc have no money," they say, (meaning yours 

and nif.e. )



Te a r e  coming in t o  our 200th A n n iv e rsa ry  o f tho fram in g o f  our 
government in  17?6, Under the t i t l e  "The Tw elve G reat J u s t i c e  o f a l l
T in e " in  th e O ctober 1971 is s u e  o f  " L i f e "  among o th e r g r e a t s  and n e a r 
g re a t  C h ie f  J u s t i c e s ,  th e Hon. C h ie f J u s t i c o  John M a rsh a ll was chosen 
a s Ho. 1 by a p o l l  o f  s c h o la r s  on the q u a lit y  o f  in d iv id u a l c o n t r ib u t io n s  
by a l l  C h ie f  J u s t i c e s  o f the United S t a te s .

Hero a r e  some o f the p r in c ip le s  he s e t  out re g a rd in g  our 
C o n s t it u t io n :

1. The C o n s titu tio n  o f  the U nited S t a te s  i s  an ord inan ce o f
the people o f th e  U nited S t a t e s  and not a compact o f tho S t a t e s , and Congres 
d e r iv e s  i t s  o n ly powers from the C o n s titu tio n .

2. T h e re fo re  the C o n s titu tio n  i s  to  be in t e rp r e t e d  w ith  a 
view  to  s e c u rin g  a b e n e f i c ia l  use o f the powers which i t  c r e a t e s , not 
w ith  th e purpose o f sa fe g u a rd in g  the p re ro g a tiv e s  o f S ta te  s o v e re ig n ty .

3. The N a tio n a l Government i s  p re sen t w ith in  the S t a t e s , not, by 
th e t o le r a n c e  o f the S t a t e s , but by the supreme a u t h o r it y  o f the people o f 
the U nited S t a t e s .

I  am a lle g in g  im p lie d  p ro te c tio n  o f  the U nited S t a te s  C o n s titu tio n  
under a co m p le te ly  u n c o n s t itu t io n a l p u b lic  law u sin g  my ta x  d o l l a r  a g a in s t  
me, the c i t i z e n .  U .S . Const .  Amend 4 , 5 and 9 and 1^, Ky ta x  d o l l a r  i s  
my p ro p e rty .

Ily name i s  a ls o  my p ro p e rty , and no one has a r ig h t  to t r e s p a s s  
over i t  o r  p h y s ic a lly  in vad e i t .  Z. may use my name in  any way I  w ish .
I  have com plete c o n t r o l o ve r i t  a s  my p e rs o n a l, in d iv id u a l p ro p e rty .
I f  I  d e s p o il  i t  by com m itting a c r i n o , then f o r c e s  w i l l  be s t a r t e d  to 
w ith h o ld  c e r t a in  r ig h t s  I  can expect w i l l  be taker, away, But as a la w fu l 
c i t i z e n  in  the S ta te  o f  A la sk a  and tho U nited S t a te s  o f  America _ have 
com plete c o n t r o l o ver my p e rso n a l p ro p e rty , ny name.
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*  "Human r e la t io n s h ip s  depend l a r g e l y  on the sense th a t th e p a r t ic ip a n t s  a re  f r e e  ir o n  th e o b s e rv a tio n  o f o th e rs ,
and th a t  sense i s  e s s e n t ia l  to  the development o f  in d iv id u a l 
p o in ts  o f view  ar.d nodes o f l i f e .  C o n tinu in g  c o n ta c ts  w ith 
those lo o k in g  f o r  damaging in fo rm a tio n  a re  both h ig h ly  un­
p le a s a n t and d e e p ly  d is t u r b in g  to  any sense o f  s e c u r it y .
M oreover, th e  more vride sweeping the power t o  g a th e r e v id e n c e , 
the g r e a t e r  the d an g er th a t  th e power w i l l  be a r b i t r a r i l y  
used to  h c ra s s  th o se "out o f  fa v o r"  o r  tho se a g a in s t  whom p a r t i c u l a r  o f f i c i a l s  have p e rso n a l g r ie v a n c e s ; th e .greater a ls o  the dan ger th a t  in fo rm a tio n  obtain ed w i l l  f a l l  in t o  i n ­
a p p ro p ria te  hands o r be m i s u s e d .. . ."
The r ig h t  o f  p r iv a c y  i s  a  p re cio u s r i g h t .  I t  i s  the

*  " r i g h t  to  be f r e e  from u n d csired  u se s o f  on e’ s name or p ic tu r e  and from the u n ju s t if ie d  p u b lic a tio n  o f p r iv a t e  
in fo rm a tio n  about o n e s e lf.

W ouldn't i t  be w o n d erfu l i f  b e fo re  1976 the " c i t i z e n s  o f 
A la sk a " would be made " c i t i z e n s  o f th e United S t a te s "  so th a t they 
could a l l  be jo yo u s i n  th e c e le b r a t io n  o f our D e c la ra tio n  o f Independence.'

Thank you.
R e s p e c t f u lly  subni t t o d ,

C t w o  I ' j 'n
C aro lyn  3urg J

*  Taken from "The R ig h t o f  P r iv a c y "  by Kent C reenaw alt in  " R ig h ts  o f  A m e ric a n s "?.299
1. P le a s e  sec Mote 10 J.n U .S .  v , U .S . D is t ,  C t. f o r  tho S s t o m  D is t ,  o f  M ichigan, 32 L ed 2d 752, 9-1 S. C t.
2. C e lb a rd  v . U .S . 92 3. C t. (D iss e n tin g  o p in io n  o f J u s t i c e  D ouglas)
3. P le a s e  see ( l )  abovo
b .  K o e h ler v. H i l l ,  60 Iow a, 5 *0 , lb  MW 738, 15 MW 6 0 9 , 6 1 5

5. S in k in g  Fund Canos, 90 U .S . 700, 713-719 (1373) l^ t h  Ant. A r t .  I l l ,
V, A l l  Amendments to th e  U .S . C o n s titu tio n .

6. P le a s e  coo ( l )  abovo
7. Panama R e fin in g  Co. v . Ryan (1935) "Mot O il Case"
p>- 'J -S . v . V .L . Cohen G ro ce ry Co (1921)
9. M ill  v . W allace (1922)
10. L o u i s v i l l e  J o i n t  .'Hock -And Dank v. R adford (1935)
11. Uoosac K i l l s ,  In c .  (1935)
12. P r itc h a r d  v . Morton, 106 U .S . 12'-, 1 S C t. 102, 27 L  ed ICVt-
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B. E A V E S D R O P P I N G  D E V I C E S
§ 47.4. I n g e n e ra l fn e w l— ----------------  —    ------- \
I Electronic eavesdropping, w here unauthorized, is illegal), F 
lice are Knowri “tO’U Se illegal bugging and wiretapping; w, ' P °- ...................... . illegal bugging and wiretapping; i nd
defense a l l  rneys should thus be able to detect illegal eavesdrop­
ping. We will attempt to describe the various types of electronic 
cave dropping devices, their uses, nnd their usual placement.

Contrary to popular belief, most eavesdropping devices are not 
intricate and custom-built but are often home-made and con­
structed very simply with equipment of standard manufacture. 
This simplicity in structure is inexpensive und it makes it 
almost impossible to truce the device hack to the original instal­
ler.

I
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§ 47.5. W iretapping [new]
Eavesdropping devices usually fall into two categories: wire­

tapping or bugging. Wiretapping, or the intercepting of tele­
phone conversations, despite advances in the sophistication of 
bugging devices, is still the principal method of electronic snoop­
ing. There are three basic methods of wiretapping: the direct 
tap, theTndircct or induction-coil tap, and the microphone tap,..

Direct taps, i? skillfully placed, can be detected only by a 
careful search of the telephone line. The indirect or induction- 
coil tap has to be placed within the magnetic field caused by the 
current on the wire; it does not have to be actually connected to 
the telephone wire. The induction coil can be placed as far away 
as fifty feet from the telephone line. Access to the telephone is 
necessary to install the microphone tap. A small microphone 
with a transmitter is hidden inside the telephone. Commonly, 
this replaces the device inside the mouthpiece and is difficult to 
detect.

Several recent advances in electronics have aided the wiretap­
per. Until the development of the tape recorder, the wiretapper 
had to transcribe by hand conversations he hoard from ear­
phones at the listening post. Now, voice-activated tape recorders 
are available which record tmly when a voice is on the line. Also, 
the development of radio transmitters eliminated wires, in­
creased the speed of installation, and decreased the possibility of 
finding the tapper.

§ 47.6. Bugging [new]
In addition to the telephone wiretap, other devices available to 

the snooper are the "bug,” the transmitter, and the recorder. A 
bug is a tiny concealed microphone wired into a room. An 
improvement on this device is a combination microphone and 
transmitter. This device eliminates the necessity of wiring and 
can bo easily hidden in a room or carried on the person. Tho 
miniature tape recorder with a microphone is another useful 

device for the snooper. 'Phis can be easily concealed in a brief­
case or even carried on the body.

If a person has access to tho room he wishes to bug, ho often 
can convert the present power systems into eavesdropping de­
vices. The telephone, besides being tapped, can also In* adjusted 
to provide a microphone for listening to room conversations. 
Always check the telephone thoroughly when snooping is stis- 
pected. There are other systems which can he tampered with to

9
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create eavesdropping devices. The Muzak system in a hotel can 
be adjusted so that the room speaker serves as a microphone. In 
an apartment building the door signal system can monitor a 
specific apartment if a microphone has been hidden in the 
apartment. Schools, offices and other institutions are also vulner­
able to eavesdropping, if access to the control board of the 
intercom system is available.

If no alternative power systems are available, there are sev­
eral devices which can be planted in a room to "listen.” Micro­
phones exist which are smaller than a postage stamp. These can 
be hidden anywhere in a room* where wires can be covered up. 
Also available, but without wires, is the combination microphone 
and transmitter which may operate, by battery or by being 
plugged into the house current. Another wireless bugging device 
is the tiny mi'crocircuit which is l / t1000th of an inch thick. The 
transmitter in this device draws power from the radio waves in 
the vicinity. The microcircuit can be hidden inside wallpaper or 
In any tiny crack.

Because direct access to the room to be "bugged” is rare, many 
techniques have been developed which require only proximity to 
the desired location. The "black box” when attached to the 
telephone line at any terminal box will turn the telephone into a 
microphone, monitoring all room and phone conversations. This 
device is very difficult to detect and is not available to the 
ordinary eavesdropper. To place this or another wiretap, the 
snooper must find the correct telephone v ,res. He may pose as a 
rep ''-man or, if the police are involved, the telephone company 
may cooperate.

If the room next door is available, several types of micro­
phones cun be utilized. A contact mike can be placed on the 
connecting door. A small mike can be placed under the connect­
ing door. A spike miite can be hammered into one side of the 
wall until it touches the other side of the wall. This mike causes 
the other side of the wall to act as a sounding board, and all 
conversations can be picked up.

If tho room above is available, a microphone can be lowered 
down an air duct or out the window. False ceilings, attics, and 
basements are also excellent locations for eavesdropping devices.

If the snooper cannot gain entrance to the room, or a nearby 
room there ;»re several long-range eavesdropping devices which 
he can utilize. The telescopic, or parabolic, microphone, which is 
used to cover n e e v e n t s ,  can pick up conversations up to 500

ELECTRONIC EAVESDROPPING
§47.7

feet away. This device, aimed at the desired location, blocks out
all side conversation. A microphone can be hidden outside the
window which is powerful enough to pick up all room conversa­
tion.

Even on a busy street, snooping can be effective. A small 
recorder in a shoulder holster, a transmitter the size of a 
cigarette pack, and a mike in a tie-clip all would go unnoticed. A 
telescopic mike also be used in a crowd of people.



M o v e m e n t

When asking about the sutus of certain LAW & ORDER tegtr- tattoo, Earl Westphal, of Sokiotna wet told by one of the legit* latort that "We will not get such legislation through until the ftft  pie get mad and take acdoo." Thus began a movement toaeek the support of hooatt citizens, through the poWer of the peri, to combat the deplorable condition of out criminal'Justice system. Westphal said, * it It time the overwhelming majority of honest cltlzeni were protected Grom the offending minority."A meeting of the Law enforcement agencies fo the Kenal Peninsula was called by Westphal* to study legislation already In the hopper aod to gain knowledge of pocsible additional needs. Attending were Judge lames Hanson, of the Superior Court; Sgt. George Poll!*, who U In charge of State Troopers on the Kenal; Police Chief Doherty, of Homer and Chief Kilmer, of the Soldot- na Police dept.Numerous criminal cases were reviewed and weak spots In the system were pointed out aloog the way. The first Issue, and one receiving considerable attention, was the release on ball of criminals who ale a danger to society, pending trial and/or sen­tencing. Judge.Hanson said that dtfferent Judges-Interpret the'ball law differently and some feel the law prohibits their retention.This question needs to be clarified by the legislature.Another avenue for Improvement was said to be the method of appointing members of the Parole Board. At present there seems to be no-qualification which have to met except" favor of the governor." The legislature needs.to establish some qualification for membership on this board. It Is believed that much*better decisions would ve rendered by a Parole Board made up of thoae with expertise In Law Enforcement and Criminology.Probation should, very definitely, be placed under the Court 8y«em for better control. The District Attorney's office Is seriously under staffed. The case load Is such that an adequate Job of preparing the state's case Is almost Impossible. Plea bargainin' teems to be used all too frequently possible because of die over load on D. A.t. Much stlffer sentences should be handed down for murder, rape, use of gun In commission of a crime and other serious offences against society, with the court'i recommendations on Parole more closely adhered to.Rehabilitation efforts are fine lp some cases, but where do we draw the line? How many times mutt a criminal offend society before he Is considered a halbltual? How many times should we allow one to commit tape, murdet; or armed robbery, before he It considered a menace to society? We MUST get some results from the current session of the Legislature, before the pipeline impact really hits," said Westphal, "or we Just at well list CRIME as another major Industry for Alzdta."PEOPLE ARE MAD and that Is what Westphal Is calling the move for public support of crime legislation. "Watch for more Information," he says, ‘  on bllls.ro write to your legislators about." "Let's make Alaska a state where CRIME DOES NOT PAY.”



F e b .  1 0 ,  1 9 7 4
TO : C lem  T i l l i o n ,  C h a i rm a n ,  H ou se  J u d i c i a r y  C om m it te e
FROM: E a r l  W. W e s t p h a l ,  C o - o r d i n a t o r ,  P e o p l e  a r e  Mad, A c i t i z e n ' s

Movement f o r  Law & O r d e r .
S u b j e c t :  W r i t t e n  t e s t im o n y  f o r  p u b l i c  h e a r i n g s  on  Law & O r d e r

L e g i s l a t i o n  W ednesday  and  T h u r s d a y ,  F e b .  1 3  and  1 4 ,  1 9 7 4 .
(TO BE READ INTO THE RECORD)

Members o f  t h e  HOUSE JU D IC IA RY  COMMITTEE:
The U n i t e d  S t a t e s  o f  A m e r i c a ,  e s p e c i a l l y  s i n c e  t h e  e r a  o f  t h e
"W a r r e n  C o u r t " ,  h a s  becom e i n c r e a s i n g l y  L i b e r a l  and  P e r m i s s i v e  
t o w a r d  t h e  C r im i n a l  E l e m e n t .  A l a s k a ,  t h e  4 9 t h  S t a t e ,  seem s on e  o f  
t h e  m o re  L i b e r a l  o f  t h e  5 0 .
I  am u n a b le  t o  i d e n t i f y  t h e  e le m e n t  w h ic h  h a s  l e d  o u r  C r i m i n a l  
J u s t i c e  s y s t e m  i n t o  t h e  d e p l o r a b l e  c o n d i t i o n  i t  i s  i n  t o d a y ,  b u t  
w h o e v e r  t h e y  a r e ,  t n e y  h a v e  b e e n  m o s t  s u c c e s s f u l .
The j o b  o f  t h e  P o l i c e  O f f i c e r  and  t h e  p r o s e c u t o r  h a s  b e e n  made 
much m o re  d i f f i c u l t  b e c a u s e  o f  o u r  u ndue  c o n c e r n  f o r  t h e  r i g h t s  
o f  t h e  a c c u s e d ;  y e s ,  e v e n  t h e  c o n v i c t e d .
T h i s  c o m m it t e e  i s  r e s p e c t f u l l y  a s k e d  t o  a p p r o a c h  t h e i r  t a s k  w i t h  
s ou n d  common s e n s e ;  w i t h  m o re  c o n s i d e r a t i o n  f o r  t h e  v i c t im s  o f  t h e  
o f f e n d e r s  o f  s o c i e t y .  T h o s e  who s e e k  p l a e s u r e  o r  m a t e r i a l  g a i n  
t h r o u g h  u t t e r  d i s r e g a r d  f o r  t h e  l i f e ,  s a f e t y  o r  g e n e r a l  w e l f a r e  o f  
t h e i r  f e l l o w  man m us t s u f f e r  t h e i r  j u s t  r e w a r d .  T h ey  m u s t  b e  s e p a r ­
a t e d  f r o m  s o c i e t y  u n l e s s  and  u n t i l  i t  h a s  b e e n  p r o v e d ,  b e y o n d  d o u b t ,  
t h e y  a r e  f i t  t o  m in g l e  w i t h  H o n e s t  C i t i z e n s .
One who c o n t e m p la t e s  a  c r im e  a g a i n s t  s o c i e t y  knows w ha t  h e  p l a n s  i s
w ro n g ;  h e  o f t ' T i m e s  e v e n  s e e k s  l e g a l  a d v i c e  t o  w e ig h  t h e  g a i n  a g a i n s t  
t h e  p o s s i b l e  p u n i s h m e n t .  A r e s p o n s i b l e  s o c i e t y  s e e k s  t o  p r o v i d e  a 
p e n a l t y  s u i t a b l e  t o  t h e  c r im e .
Some w i l l  aggue  t h a t  s t i f f e r  p e n a l t i e s  a r e  n o t  n e c e s s a r i l y  a  d e t e r -  
e n t  t o  c r im e .  A s im p le  s t u d y  i n  human n a t u r e  w i l l  show o t h e r w i s e .
We a r e  a l l  e n c l i n e d  t o  w e ig h  t h e  r i s k  a g a i n s t  t h e  p o s s i b l e  g a i n .
P l a c e  a  Ten  D o l l a r  b i l l  i n  t h e  m id d l e  o f  a  l a k e  f r o z e n  o v e r  w i t h  
q u i t e  t h i n  i c e ,  w a tc h  how few  p e o p l e  e v e n  t h i n k  o f  g o i n g  a f t e r  i t .
On t h e  o t h e r  h a n d ,  i n c r e a s e  t h a t  am oun t t o  a  m i l l i o n  d o l l a r s  and  y o u  
w i l l  h a v e  m ass  d r o w n in g s  a s  t h e  f o r c e  o f  g r e e d  t a k e s  o v e r .  C o n v e r s e l y ,  
a s  t h e  r i s k  becom es  g r e a t e r ,  t h e  p r i z e  becom es  l e s s  d e s i r e a b l e .
I ,  n o r  t h o s e  who f o l l o w  my r e c o m m e n d a t i o n s ,  a r e  n o t  i n  f a v o r  o f  
t h e  "HANGING JUDGE" c o n c e p t  n o r  do  we a p p r o v e  o f  t h e  "W R IST  SLA PPER " . 
We d o  n o t  b e l i e v e  t h e  a v e r a g e  c i t i z e n  s h o u ld  be  s u b j e c t e d  t o  h a r a s s ­
m en t b y  Law E n fo r c e m e n t  o f f i c i a l s ,  y e t ,  I  f e e l  s u r e ,  t h e  H o n e s t  c i t i ­
z e n ,  w i t h  n o t h i n g  t o  h i d e ,  w i l l  g l a d l y  s u b m i t  t o  r e a s o n a b l e  i n v e s t i ­
g a t i o n  b y  a u t h o r i t i e s  i n  t h e i r  a t t e m p t s  t o  a p p re h e n d  o f f e n d e r s  o f  
s o c i e t y .
We m u s t  a c t  now t o  c o r r e c t  t h e  d a n g e r o u s  t r e n d s  i n  c r i m i n a l  j u s t i c e .
We m u s t  n o t  a l l o w  t h e  p endu lum  t o  sw in g  t o o  f a r  i n  t h e  p e r m i s s i v e  
d i r e c t i o n  l e s t  t h e  p e o p l e  f o r c e  i t  b a c k  b e y on d  t h e  p o i n t  o f  r e a s o n  
and we f i n d  o u r s e l v e s  i n  a  POL ICE  STATE.
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P a g e  2
O n es r i g h t s  s h o u ld  c e a s e  a t  t h e  p o i n t  w h e r e  t h e y  i n t e r f e r e  w i t h  
t h e  r i g h t s  o f  o t h e r s .  When i t  b e c o m e s  u n s a f e  f o r  a  p e r s o n  t o  w a lk  
dow n a  p u b l i c  s t r e e t ,  h i s  r i g h t s  a r e  b e i n g  i n f r i n g e d  u p o n . He i s  
b e i n g  d e n i e d  EQUAL PR O TEC TIO N  u n d e r  t h e  l a w ,  i f  t h e  l a w  i s  n o t  d o ­
i n g  a l l  i n  i t ' s  p o w e r t o  c o r r e c t  t h e  s i t u a t i o n .
L e t  u s  c o n c e n t r a t e ,  f o r  a  s p e l l ,  on t h e  r i g h t s  o f  t h e  o v e r w h e lm in g  
m a j o r i t y ;  t h e  g o o d , h o n e s t ,  l a w - a b i d i n g  c i t i z e n s .
I n  t h i s  a g e  o f  e x t r e m e i s m , t h e r e  se e m s  t o  b e  tw o  m a in  f a c t i o n s  
p u l l i n g  i n  o p p o s i t e  d i r e c t i o n s .  I t  b e h o o v e s  y o u ,  o u r  l a w - m a k e r s ,  
t o  s e e k  t h e  r e a s o n a b l e ,  s t r a i g h t  f o r w a r d  a p p r o a c h  a n d  m ake A l a s k a  
a  s t a t e  w h e r e  G o o d , o l d  f a s h i o n e d  A m e r i c a n is m  i s  e n g e n d e r e d .

TO TOUCH L IG H T L Y  ON B I L L S  C U RREN TLY B E F O R E  YO U:
H . B .  3 9 1 . S e e m s q u i t e  r e a s o n a b l e .  M e e t s  EQUAL PRO TECTIO N  s t a n d a r d s .
H . B .  4 5 1 .  S h o u ld  d i s c o u r a g e  t h e  " C r a c k p o t ” a s  w e l l  a s  t h e  b e a r e r  o f  

f a l s e  w i t n e s s .
H . B .  4 5 2 .  A common s e n s e  a p p r o a c h  t o  c r i m i n a l  u s e  o f  f i r e  a r m s .

( I  am d e f i n i t e l y  o p p o s e d  t o  GUN CONTROL)
H . B .  4 6 0 .  V e r y  g o o d  a n d  MUCH N EED ED . T h e s e  p e o p l e  h a v e  s u f f e r e d  

m uch a b u s e  w h i l e  s e r v i n g  a n d  d e f e n d i n g  s o c i e t y .
H . B .  5 1 1 . A s t e p  i n  t h e  r i g h t  d i r e c t i o n .  I f  t h e  o f f e n d e r  i s  s u c h  a  

n i c e  g u y  a n d  g o o d  c i t i z e n ,  h e  w o u l d n 't  h a v e  co m m ite d  t h e  
c r i m e  i n  t h e  f i r s t  p l a c e . ( One c a s e ,  know n l o c a l l y ,  t h e  
p r i s o n e r  w a s r e l e a s e d  a f t e r  a  fe w  m o n th s  an d  a g a i n s t  h i s  
own w i s h e s .  He f e l t  h e  w a s a  d a n g e r  t o  s o c i e t y )  H i s  c r i m e ,  
MURDER.

H . B .  5 1 2 . G ood J u d g e s  n e e d  t h i s  t o  s u p p o r t  t h e i r  a c t i o n s  an d  l e s s
d e s i r e a b l e  J u d g e s  n e e d  t o  b e p u s h e d  t o w a r d  b e t t e r  p r o t e c ­
t i o n  o f  s o c i e t y .

H . B .  5 1 3 . G ood l e g i s l a t i o n .  S h o u ld  d i s c o u r a g e  a d d i t i o n a l  c r i m e  w i t h
k n o w le d g e  t h a t  s e n t e n c e  w i l l  b e  s e r v e d  c o n s e c u t i v e l y  i n s t e a d  
o f  c o n c u r r e n t l y .

H . B .  5 1 5 . A j u r y  o f  s i x ,  e s p e c i a l l y  w i t h  c u r r e n t  s e l e c t i o n  t e c h n i q u e s ,  
se e m s m o re  t h a n  a d e q u a t e  t o  a s s u r e  a  f a i r  d e c i s i o n .  T h e 
m on ey s a v e d  c a n  v e r y  w e l l  b e  u s e d  f o r  a d d i t i o n a l  p e r s o n n e l ,

H . B .  5 6 2 . T h e  m a n d a t o r y  w o r d i n g  se e m s m o re a p p r o p r i a t e  an d  l e s s  d i s ­
c r i m i n a t o r y .

H . B .  5 6 3 . Recom m end am m end m ent: S e c . 3 3 . 3 0 . 1 8 5 . ( a )  When a  p e r s o n  i s
s e n t e n c e d  t o  im p r is o n m e n t  b y  a  c o u r t  f o r  a  c r i m i n a l  o f f e n s e ,  
C O P IE S  OF a l l  r e p o r t s  e t c .  C o u r t  an d  c o r r e c t i o n s  s h o u ld  
h a v e  t h e s e  r e c o r d s .

H . B .  5 6 4 . A s  I  u n d e r s t a n d  t h i s  b i l l ,  i t  p r o h i b i t s  o n l y  t h o s e  a g r e e ­
m e n t s  a s  s t a t e d ,  b e tw e e n  d e f e n c e  an d  p r o s e c u t o r  b u t  n o t  
t h o s e  w h ic h  a l s o  i n v o l v e s  t h e  j u d g e ,  I  d i s l i k e  t h e  p r a c ­
t i c e  o f  p l e a  b a r g a i n i n g  a s  p. t im e  s a v e r  i n  som e c a s e s .  I t  
s h o u ld  b e  u s e d  o n l y  w hen a l l  f a c t s  a r e  k n o w n . A g a i n ,  a  l o c a l  
c a s e .  S A L E  OF C A N N A B IS . T h i s  w a s r e d u c e d  t o  P O S S E S S IO N . T h e
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P a g e _ 2

J u d g e  was n o t  aw a re  o f  p r e v i o u s  c o n v i c t i o n  on  c h a r g e  o f  
ARMED ROBBERY o f  d r u g s .  I  h a t e  t o  s e e  c r i m i n a l s  g r a n t e d  
t h e  p r i v i l e g e  o f  r e d u c e d  c h a r g e s  when e v i d e n c e  e x i s t s  
w h ic h  c o u ld  e s t a b l i s h  g u i l t  on t h e  c h a r g e  f o r  w h ic h  h e  
was a r r e s t e d .

I  h a v e  b e e n  u n a b l e  t o  s e c u r e  c o p i e s  o f  H o u se  B i l l s :  5 6 5 , 5 6 6 , 5 6 8 , 
5 7 0  a n d  H . J . R .  6 7 .  P l e a s e  a p p l y  p r i n c i p l e s  a s  o u t l i n e d  i n  n a r r a t i v e ,
H . J . R .  6 6 .  1 h e a r t i l y  s u p p o r t  t h i s  r e s o l u t i o n .  S o c i e t y  h a s  n o t  h a d

H . J . R .  6 8 .  A g r e e  w i t h  t h i s  a l o n g  w i t h  H . J . R .  6 6 .
H . J . R .  7 1 .  I  am i n  f u l l  s u p p o r t  o f  t h i s  a s  a  m o r e ” comroon s e n s e ” 

a p p r o a c h  t o  c r i m i n a l  j u s t i c e .

I  t r u s t  t h e  t im e  a n d  e f f o r t  s p e n t  i n  t h e  p r e p a r a t i o n  o f  t h i s  
t e s t i m o n y  w i l l  n o t  b e  w i t h o u t  i t ' s  r e w a r d ,  b e t t e r  c r i m i n a l  j u s t i c e  
i n  t h e  s t a t e  o f  A l a s k a .

I  d e e p l y  a p p r e c i a t e  y o u r  i n d u l g e n c e .

R e s p e c t f u l l y  s u b m i t t e d ,

EQUAL PR O TEC TIO N  u n d e r  t h e  l a w  w hen c e r t a i n  c r i m i n a l s  
h a v e  b e e n  r e l e a s e d  o n  b a i l  t o  r e p e a t  c r i m e s .

E a r l  w . W e s t p h a l ,  C o o r d i n a t o r
P E O P L E  A R E  MAD, A c i t i z e r i s  m o vem en t f o r  Law  a n d  O r d e r

______________________________________________________
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(Sfatr uf jIMaolta

9 4 1  F o u r t h  A venue  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

J a n u a r y  3 0 ,  1 9 7 3

H o n o r a b l e  L o w e l l  Thomas 
S e n a t o r ,  A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 0 1  
D e a r  S e n a t o r  Thom as :

I  a p p r e c i a t e  y o u r  i n v i t a t i o n  t o  comment on S e n a t e  
B i l l  N o . 1 5 .  W h i l e  I  w i l l  b e  u n a b le  p e r s o n a l l y  t o  a p p e a r  b e f o r e  
y o u r  c o m m i t t e e ,  I  h a v e  n o n e t h e l e s s  b e e n  a u t h o r i z e d  t o  e x p r e s s  
t h e  v i e w s  o f  t h e  A l a s k a  S up rem e  C o u r t  on  t h i s  p r o p o s e d  
l e g i s l a t i o n .

As y o u  a r e  a w a r e ,  S e n a t e  B i l l  N o . 15 w o u ld  amend 
AS 1 7 . 1 0 . 2 0 0  t o  r e q u i r e  m a n d a t o r y  p r i s o n  t e rm s  o f  f i v e  y e a r s  
f o r  p o s s e s s i o n  o r  c o n t r o l  o f  n a r c o t i c  d ru g s  f o r  t h e  p u r p o s e  o f  
s a l e  t o  a n o t h e r  p e r s o n ,  and  amend AS 1 7 . 1 2 . 1 1 0 ( b )  and  ( c )  t o  
r e q u i r e  m a n d a to r y  f i v e  y e a r  p r i s o n  t e rm s  f o r  p o s s e s s i o n  o r  
c o n t r o l  o f  d e p r e s s a n t s ,  h a l l u c i n o g e n c s , o r  s t i m u l a n t  d r u g s  f o r  
t h e  p u r p o s e  o f  s a l e  o r  d i s p o s a l  t o  a n o t h e r  p e r s o n . S u m m a r i l y  s t a t e d  
i t  i s  t h e  o p i n i o n  o f  t h e  Sup rem e  C o u r t  o f  A l a s k a  t h a t  m a n d a t o r y  
m inimum s e n t e n c e s  a r e  i n a p p r o p r i a t e  and  may r e s u l t  i n  s u b s t a n t i a l  
i n j u s t i c e  t o  i n d i v i d u a l s  c o n v i c t e d  o f  t h e s e  c r im e s  i n  p a r t i c u l a r  
c i r c u m s t a n c e s .

S i g n i f i c a n t l y  d i f f e r e n t  c r im e s  and  o f f e n d e r s  may f a l l  
w i t h i n  t h e  s c o p e  o f  t h e  p r o p o s e d  s t a t u t e s .  T he  c a s u a l  e x c h a n g e  
o f  a s m a l l  q u a n t i t y  o f  c o n t r a b a n d  w i l l  s u b j e c t  t h e  o f f e n d e r  t o  
t h e  same f i v e  y e a r  m inimum s e n t e n c e  a s  a  l a r g e  s a l e  b y  s e a s o n e d ,  
p r o f e s s i o n a l  c r i m i n a l s .  U n d e r  t h e  p r o p o s e d  amendments n o  i n q u i r y  
i s  r e q u i r e d  t o  b e  made a s  t o  w h e t h e r  t h e  i n d i v i d u a l  c o n v i c t e d  o f  
s a l e  o r  d i s p o s a l  o f  c o n t r a b a n d  w i l l  p o s e  an y  c o n t i n u i n g  t h r e a t  
t o  s o c i e t y ;  w h e t h e r  l e n g t h y  c o n f i n e m e n t  w i l l  s e r v e  t o  c o r r e c t  
t h e  o f f e n d e r ' s  b e h a v i o r ;  o r  w h e t h e r  a  m inimum p e r i o d  o f  f i v e  
y e a r s  i n c a r c e r a t i o n  g e n e r a l l y  w i l l  f u r t h e r  t h e  g o a l s  o f  A l a s k a ' s  
C r i m i n a l  J u s t i c e  S y s t e m .  I n  t h i s  r e g a r d  we b e l i e v e  t h a t  p a r o l e

C M IE T J U S T I C E

M Y  A.  R A B I N O W I T Z

J U S T I C E S

R O G E R  G .  C O N N O R  
R O B E R T  C .  E R W I N  
R O B E R T  B O O C H E V E R  
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o f f i c i a l s  g e n e r a l l y  h a v e  s u f f i c i e n t  d a t a  t o  d e t e rm in e  when an 
o f f e n d e r  can  b e  r e l e a s e d  f r o m  i n c a r c e r a t i o n  w i t h o u t  u n r e a s o n a b l e  
r i s k  t o  s o c i e t y .  A t  b e s t ,  t h e  c o n f i n e m e n t  o f  t h e  o f f e n d e r  p a s t  
t h e  t im e  when p a r o l e  may b e  p r u d e n t l y  g r a n t e d  w i l l  i n f l i c t  
u n n e c e s s a r y  h a rm  upon  t h e  c o n v i c t ;  a t  w o r s t ,  i t  w i l l  d e p r i v e  h im  
o f  t h e  i n c e n t i v e  t o  r e f o r m  h i s  b e h a v i o r  an d  m ig h t  p o s s i b l y  
i n c r e a s e  t h e  l i k e l i h o o d  o f  r e p e a t e d  a n t i s o c i a l  b e h a v i o r  u p on  
r e l e a s e  f r o m  c o n f i n e m e n t .

I t  i s  a l s o  o u r  v i e w  t h a t  l e n g t h y  m a n d a to r y  m inimum 
s e n t e n c e s  a r e  l i k e l y  t o  e n c o u r a g e  d e f e n d a n t s  t o  b a r g a i n  f o r  p l e a s  
o f  g u i l t y  t o  r e d u c e d  c h a r g e s .  A n o t h e r  f a c e t  o f  t h i s  q u e s t i o n  i s  
t h a t  w h e re  e n f o r c e m e n t  p e r s o n n e l  a r e  o f  t h e  v ie w  t h a t  i m p o s i t i o n  
o f  t h e  m a n d a t o r y  m inimum s e n t e n c e  w i l l  w o r k  a  h a r d s h i p  i n  a 
p a r t i c u l a r  c a s e ,  i m p o s i t i o n  o f  t h e  m a n d a t o r y  s e n t e n c e  c a n  b e  
a v o i d e d  b y  r e d u c t i o n  o f  c h a r g e s .  F u r t h e r ,  w h e re  t h e  i m p o s i t i o n  
o f  m a n d a t o r y  minimum s e n t e n c e s  w i l l  c a u s e  m a n i f e s t  h a r d s h i p  t o  
d e f e n d a n t s ,  ju d g e s  and  p r o s e c u t o r s  a r e  l i k e l y  t o  b e  i n c l i n e d  t o  
c o n s e n t  t o  t h e  b a r g a i n e d  p l e a s .  T h e  d a n g e r  i s  t h a t  i n n o c e n t  
d e f e n d a n t s  may d e c id e  t h a t  on b a l a n c e  i t  i s  b e t t e r  t o  a c c e p t  a  
s h o r t  p e r i o d  o f  c o n f i n e m e n t  f o r  an o f f e n s e  n e v e r  c o m m i t t e d  t h a n  
t o  r i s k  c o n v i c t i o n  and  a m a n d a t o r y  s e n t e n c e .

M a n d a to r y  m in imum  s e n t e n c e s  a r e  a t  t im e s  a p p r o p r i a t e .
I n  o u r  v i e w  t h e  s e n t e n c i n g  c o u r t ,  when p r o p e r l y  i n f o r m e d ,  c an  
b e t t e r  d e t e rm in e  when s u c h  s e n t e n c e s  a r e  w e l l - a d v i s e d .  We 
e n d o r s e  t h e  p o s i t i o n  on t h e  q u e s t i o n  o f  m inimum s e n t e n c e s  t a k e n  
b y  t h e  A m e r ic a n  B a r  A s s o c i a t i o n ' s  C om m it te e  on  Minimum S t a n d a r d s  
f o r  C r i m i n a l  J u s t i c e  -  S e n t e n c i n g  A l t e r n a t i v e s  and  P r o c e d u r e s .
T h e  C o m m i t t e e ' s  v iew  i s  t h a t  i n  t h e  r a r e  s i t u a t i o n  w h e re  a  
m inimum s e n t e n c e  i s  c a l l e d  f o r ,  t h e  s e n t e n c e  s h o u l d  i s s u e  o n l y  
a f t e r  t h e  c o u r t  h a s  b e e n  a d e q u a t e l y  i n f o r m e d  o f  t h e  o f f e n d e r ' s  
a m e n a b i l i t y  t o  t r e a t m e n t  and  a f t e r  t h e  c o u r t  h a s  c o n s i d e r e d  
m a k in g  a  n o n - b i n d i n g  r e c o m m e n d a t io n  t o  p a r o l e  a u t h o r i t i e s  
s u g g e s t i n g  t h e  e a r l i e s t  t im e  - t  w h ic h  t h e  o f f e n d e r  c an  b e  
c o n s i d e r e d  f o r  r e l e a s e .

We c o n c u r  w i t h  t h e  A d v i s o r y  C o m m i t t e e  on t h e  S t a n d a r d s ,  
i n  s t a t i n g ;

T h e  A d v i s o r y  C o m m it t e e  h o ld s  n o  s ym p a th y  f o r  
t h e  o f f e n d e r  who p o s e s  a  s i g n i f i c a n t  p u b l i c  d a n g e r  
and  i s  j u s t  a s  a n x i o u s  a s  a n y o n e  e l s e  t o  g e t  h im  
o f f  t h e  s t r e e t s  f o r  a  p e r i o d  o f  t im e  s u f f i c i e n t  t o  
n e u t r a l i z e  t n e  d a n g e r .  B u t  t h i s  p o s i t i o n  d o e s  n o t  
and  s h o u l d  n o t  l e a d  t o  t h e  c o n c l u s i o n  t h a t  o f f e n d e r s  
who do  n o t  p o s e  s u c h  a  d a n g e r  s h o u l d  b e  c o m m i t t e d  
f o r  a s u b s t a n t i a l  p e r i o d  o f  t im e  b e c a u s e  t h e  o f f e n s e  
t h e y  c o m m it t e d  h a p p e n s  t o  b e  on e  t h a t  i s  o f t e n  
c o m m it t e d  b y  d a n g e r o u s  p e o p l e .  T he  e v i l  o f  t h e  
m a n d a to r y  t e rm  i s  t h a t  i t  r o b s  t h e  s y s t e m  o f  t h e  
c a p a c i t y  t o  d i s c r i m i n a t e  b e tw e e n  o f f e n d e r s  who d o  
and o f f e n d e r s  who do  n o t  d e s e r v e  t h e  h a r s h  t r e a t m e n t  
w h ic h  t h e  m inimum s i g n i f i e s .  A f a r  b e t t e r  way t o



a t t a c k  t h e  p r o b l e m  w o u ld  b e  t o  a rm  t h e  s y s t e m  w i t h  
t h e  f u n d s  an d  t h e  f a c i l i t i e s  t o  e n a b l e  i t  t o  i d e n t i f y  
t h e  p a r t i c u l a r  o f f e n d e r s  f r o m  whom s o c i e t y  l e g i t i m a t e l y  
n e e d s  p r o t e c t i o n .

I  n o t e  i l l  c l o s i n g  t h a t  t h e  v i e w s  e x p r e s s e d  h e r e  a r e  
o n l y  t h o s e  o f  t h e  m em bers  o f  t h e  S up rem e  C o u r t  a n d  n o t  o f  t h e  
t r i a l  j u d g e s  w i t h i n  t h e  A l a s k a  C o u r t  S y s t e m .  A g a i n ,  I  w i s h  
t o  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  e x p r e s s  o u r  v i e w s  c o n ­
c e r n i n g  S e n a t e  B i l l  N o .  1 5 .

V e r y  t r u l y  y o u r s ,

J a y  A . R a b i n o w i t z  
C h i e f  J u s t i c e



G R E A T E R  A N C H O R A G E  A R E A  B O R O U G H

D E P A R T M E N T  O F  LAW 
279-8686

F e b r u a r y  2 0 ,  1 9 7 4

R e p r e s e n t a t i v e  H e le n  F i s c h e r ,  C h a ir m a n  
S t a t e  A f f a i r s  C o m m itt e e  
H o u se  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 0 1
D e a r  H e l e n :

I  r e c e i v e d  y o u r  l e t t e r  a d d r e s s e d  t o  M s. S h e i l a  G a l l a g h e r ,  
B o r o u g h  A t t o r n e y .  I  know  y o u  w i l l  w a n t  S h e i l a ' s  p e r s o n a l  
v i e w s  on t h e  c r i m e  b i l l s  b u t  y o u  p r o b a b l y  a l s o  w o u ld  l i k e
t h e  v i e w s  o f  t h e  B o r o u g h  A t t o r n e y .

B e f o r e  c o m m e n tin g  on  t h e  b i l l s ,  I  s h o u l d  p o i n t  o u t  t h a t  
t h e  B o r o u g h  A t t o r n e y ,  l i k e  o t h e r  m u n i c i p a l  a t t o r n e y s ,  d o e s  
n o t  p r o s e c u t e  f e l o n i e s  a n d  a c c o r d i n g l y ,  d o e s  n o t ,  b y  v i r t u e  
o f  h i s  o f f i c e ,  h a v e  a n y  d i r e c t  f a m i l i a r i t y  w i t h  p r o s e c u t i o n  
o f  f e l o n i e s ,  c o m m is s io n  o f  c r i m e s  w h i l e  on b a i l ,  e t c .  T h e  
B o r o u g h  p r o v i d e s  p o l i c e  p r o t e c t i o n  i n  t h e  S p e n a r d  S e r v i c e  
A r e a ,  a n  u r b a n  a r e a  o f  3 0 , 0 0 0  p e o p l e ,  a n d  we d o  p r o s e c u t e  a 
g r e a t  v o lu m e  o f  t r a f f i c  o f f e n s e s ,  b u t  t h e  b u l k  o f  t h e s e  a r e  
r e l a t i v e l y  m in o r  i n  n a t u r e ,  t h e  m o re s e r i o u s  c r i m e s  s u c h  a s  
d r u n k  d r i v i n g ,  r e c k l e s s  d r i v i n g ,  a n d  e l u d i n g  a n  o f f i c e r  
b e i n g  i n  t h e  m i n o r i t y .  S o  I  w i l l  h a v e  t o  s p e a k  f o r  m y s e l f
a s  a  p r i v a t e  c i t i z e n  a n d  n o t  f o r  t h e  B o r o u g h  o n  t h e  f e l o n y
p r o p o s a l s .

I  a g r e e  w i t h  H o u se  J o i n t  R e s o l u t i o n  66 p r o v i d i n g  t h a t  
t h e  c o u r t  may d e n y  b a i l  i f  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  
t h a t ,  i f  r e l e a s e d ,  t h e  a c c u s e d  w o u ld  p o s e  a d a n g e r  t o  o t h e r  
p e r s o n s  a n d  t o  t h e  c o m m u n it y . T h e  n e e d  f o r  t h i s  c h a n g e  
w o u ld  b e m uch l e s s  i f  t h e r e  w o re  s p e e d i e r  t r i a l s  a n d  c e r t a i n l y ,  
d e f e n d a n t s  d e n i e d  b a i l  s h o u l d  r e c e i v e  a  s p e e d y  t r i a l .

I  d i s a g r e e  w i t h  H ouse  B i l l  5 1 1 ,  H ou se  B i l l  5 1 2 ,  and  
House  B i l l  5 1 3  b e c a u s e  I  b e l i e v e  t h a t  i f  t h e s e  b i l l s  w e re  
e n a c t e d ,  t h e  L e g i s l a t u r e  w ou ld  be  i n v a d i n g  an  a r e a  i n  w h ic h  
t h e  c o u r t  s y s t e m  i s  b e s t  p r e p a r e d  t o  a c t .  I t  may be  t h a t  
t h e  c o u r t  s y s t e m  s h o u ld  be nudged  i n t o  a c t i n g  i n  t h e s e  a r e a s ,  and  I  t h i n k  t h a t  t h e  S t a t e  A f f a i r s  C o m m i t t e e ,  i n  t h e  
c o u r s e  o f  h o l d i n g  i t s  h e a r i n g s ,  may a c c o m p l i s h  s u ch  a 
r e s u l t .
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I  am s u r e  t h a t  t h e  r e a s o n s  f o r  H o u se  B i l l  5 1 1  i s  t h e  
f e e l i n g  am ong t h a t  som e c r i m i n a l s  a r e  p a r o l e d  t o o  s o o n , t h a t  
t h e  r e a s o n  f o r  H o u se  B x l l  512 i s  t h e  f e e l i n g  t h a t  som e 
s e n t e n c e s  f o r  s e r i o u s  c r i m e s  a r e  t o o  s h o r t ,  a n d  t h a t  t h e  
r e a s o n  f o r  H o u se  B i l l  5 1 3  i s  t h e  b e l i e f  t h a t  t h e  p u n is h m e n t  
f o r  c o m m i t t i n g  a f e l o n y  w h i l e  on  b a i l  i s  t o o  l e n i e n t .  I n  
o t h e r  w o r d s ,  t h e r e  i s  a f e e l i n g  t h a t  j u d g e s  a r e  a b u s i n g  t h e i r  d i s c r e t i o n  i n  a d m i n i s t e r i n g  t h e  l a w s .  I  d o  n o t  know 
i f  t h e r e  i s  a l s o  a  b e l i e f  t h a t  s e n t e n c i n g  a n d  p u n is h m e n t  a r e  
u n e q u a l  f o r  s i m i l a r l y  s i t u a t e d  c r i m i n a l  d e f e n d a n t s ,  b u t  I  
s u s p e c t  t h a t  t h a t  i s  a  m a j o r  c o n c e r n  t o o .

T h e s e  a r e  a l l  l e g i t i m a t e  c o n c e r n s .
C e r t a i n l y  y o u  a r e  e n t i t l e d  t o  k n o w , a n d  t h e  j u s t i c e s  

a n d  j u d g e s  s h o u l d  k n o w :
W hat s e n t e n c e s  a r e  p r o n o u n c e d  f o r  a g i v e n  c a t e g o r y  o f  c r i m e ?  F o r  a f i r s t  o f f e n d e r ?  F o r  a  f r e q u e n t  
o f f e n d e r ?  A r e  s i m i l a r l y  s i t u a t e d  c r i m i n a l  d e f e n ­
d a n t s  c h a r g e d  w i t h  s i m i l a r  c r i m e s  s e n t e n c e d  t h e  
s a m e ? D o e s i t  m ake a d i f f e r e n c e  i f  a c r i m i n a l  d e f e n d a n t  i s  p r o s e c u t e d  b y  o n e  p r o s e c u t o r  r a t h e r  
t h a n  a n o t h e r ,  i f  s e n t e n c e  i s  p r o n o u n c e d  b y  o n e  
ju d g e  i n s t e a d  o f  a n o t h e r ,  i f  t h e  c r i m i n a l  d e f e n ­
d a n t  p l e a d s  t o  a l e s s e r  c r i m e  a n d  s o  o n .
W hat b a i l  i s  r e q u i r e d  f o r  d i f f e r e n t  c a t e g o r i e s  o f  
c r i m e ?  A g a i n  a r e  s i m i l a r l y  s i t u a t e d  c r i m i n a l  
d e f e n d a n t s  t r e a t e d  t h e  s a m e ?
When i s  b a i l  s e t  s o  h i g h  a s  t o  b e ,  i n  e f f e c t ,  
a  d e n i a l  o f  b a i l ?  I s  p o l i c y  on h i g h  b a i l  
u n i f o r m  f o r  s i m i l a r l y  s i t u a t e d  c r i m i n a l  d e f e n d a n t s ?
W hat s a n c t i o n s  a r e  e m p lo y e d  w hen a p e r s o n  on b a i l  f o r  a  f e l o n y  c o m m it s  a f e l o n y ?  A r e  t h e  s a n c t i o n s  
u n i f o r m l y  a p p l i e d  a n d  a r e  t h e y  e f f e c t i v e ?  I  
u n d e r s t a n d  t h a t  a b o u t  4% o f  c r i m i n a l  d e f e n d a n t s  on 
b a i l  f o r  a f e l o n y  a r e  c h a r g e d  w i t h  a n  a d d i t i o n a l  
f e l o n y  c o m m it t e d  w h i l e  o n  b a i l .
W hat p a r t  o f  a s e n t e n c e  i s  a c t u a l l y  s e r v e d ?  A g a in  
a r e  s i m i l a r l y  s i t u a t e d  c r i m i n a l  d e f e n d a n t s  c o n v i c t e d  
o f  s i m i l a r  c r i m e s  t r e a t e d  t h e  sam a w i t h  r e s p e c t  t o  
p a r o l e ?
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I do not think that rational decisions on legislation 
affecting sentencing and parole can be made until reliable 
hard information on these subjects are available. And 
similarly, I doubt if the justices and judges can do the job 
they ought to be doing without this information.

I am saying this knowing that this type of information 
is probably not available here or in any other jurisdiction.
I  h a v e  h e a r d  t h a t  t h e  A l a s k a  J u d i c i a l  C o u n c i l  h a s  o b t a i n e d  a 
Law  E n f o r c e m e n t  A s s i s t a n c e  A g e n c y  (LEA A ) g r a n t  t o  d e v e l o p  
som e o f  t h i s  i n f o r m a t i o n  b u t  I  d o  n o t  know  w h a t t h e  p a r t i c u l a r s  
o f  t h i s  e f f o r t  a r e .

I  a l s o  u n d e r s t a n d  t h a t  t h e  C h i e f  J u s t i c e  o f  t h e  U. S .
S u p re m e  C o u r t ,  C h i e f  J u s t i c e  W a r re n  B u r g e r ,  h a s  m ade a 
s p e c i a l  e f f o r t  t o  d e t e r m i n e  w h e t h e r  c r i m i n a l  j u s t i c e  i s  
b e in g  f a i r l y  a n d  u n i f o r m l y  a c h i e v e d  i n  f e d e r a l  c o u r t s .  I  
b e l i e v e  t h i s  i n c l u d e s  t h e  a m o u n t o f  b a i l  b e i n g  r e q u i r e d  o f  
f i r s t  o f f e n d e r s  f o r  d i f f e r e n t  c a t e g o r i e s  o f  an o f f e n s e ,  
s e c o n d  o f f e n d e r s ,  e t c . ,  t h e  t im e  n o t  s e r v e d  on v a r i o u s  
s e n t e n c e s  f o r  v a r i o u s  t y p e s  o f  o f f e n d e r s  f o r  v a r i o u s  t y p e s  
o f  o f f e n s e s  d u e t o  p a r o l e ,  a n d  s o  o n .

I  w o u ld  h o p e  t h a t  d e v e lo p m e n t  o f  t h i s  t y p e  o f  i n f o r m a t i o n  
w i l l  b e  o n e  r e s u l t  a c h i e v e d  a s  a r e s u l t  o f  t h i s  l e g i s l a t i v e  
s e s s i o n .  F o r  my p a r t ,  I  w o u ld  p r e f e r  t o  s e e  t h e  A l a s k a  
C o u r t  S y s t e m  d e v e l o p  t h i s  i n f o r m a t i o r  b e tw e e n  now a n d  t h e  
n e x t  l e g i s l a t i v e  s e s s i o n .  T h i s  w o u ld  p r o b a b l y  r e q u i r e  an  a p p r o p r i a t i o n  f o r  t h a t  p u r p o s e .

I  t h i n k  H o u se  B i l l  N o. 512 m ay b a c k f i r e  i f  e n a c t e d .
F i r s t ,  I  am c o n v i n c e d  t h a t  t h e  ju d g e  m u s t  h a v e  d i s c r e t i o n  in  
im p o s in g  s e n t e n c e s  f o r  a n y  t y p e  o f  c r i m e  a n d  t h a t  t h i s  d i s c r e t i o n  s h o u l d  n o t  b e t a k e n  a w a y b y  l e g i s l a t i v e  a c t .  T h e 
L e g i s l a t u r e  s i m p l y  c a n n o t  f o r s e e  a n d  a n t i c i p a t e  e v e r y  c i r c u m s t a n c e  
t h a t  m ig h t  com e u p . I f  a  ju d g e  i s  o u t  o f  l i n e  i n  s e n t e n c i n g ,  
t h i s  s h o u l d  be made a p p a r e n t  b y  t h e  p r o c e s s  o f  s y s t e m a t i c a l l y  
c o m p a r in g  s e n t e n c e s  a n d  p r o c e d u r e s  f o r  a p p e l l a t e  r e v i e w  o f  s e n t e n c e s  t h a t  t h e  p r o s e c u t i o n  b e l i e v e s  a r e  t o o  l e n i e n t .

H o u se  B i l l  512 r e q u i r e s  i m p o s i t i o n  o f  t h e  s t a t u t o r y  
m inim um  p e n a l t y  f o r  n o t  o n l y  m u r d e r  o r  r a p e ,  b u t  a l s o  t h e  m inim um  s t a t u t o r y  p e n a l t y  f o r  p o s s e s s i o n  o f  n a r c o t i c  d r u g s .
F o r  e x a m p le , i f  a h i g h  s c h o o l  o r  c o l l e g e  k i d  s h o u l d  e x p e r i m e n t  
on  a o n e  t im e  b a s i s  w i t h  a h a r d  d r u g ,  t h e  ju d g e  w o u ld  be 
r e q u i r e d  t o  s e n t e n c e  t h e  s t u d e n t  t o  im p r is o n m e n t  f o r  n o t  
l e s s  t h a n  tw o y e a r s .  I  t h i n k  i t  i s  a m i s t a k e  t o  h a n d le  a n  o f f e n s e  o f  t h a t  t y p e  a s  i f  i t  w e r e  o f  t h e  sam e g r a v i t y  a s ,
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say, murder or rape, offenses for which courts must, under 
existing law, pronounce at least the minimum sentence. I 
also think that a result of removing the power to exercise 
discretion in a case of this kind means that certain persons 
will wind up serving sentences of two years while others 
convicted of far more serious crimes involving possibly 
injury to a life or the physical person receive a much 
lesser sentence. This is not equal justice and it is a step 
backwards.

This raises an issue relating to law and order attitudes 
generally. I have seen polls showing a relatively high 
level of coolness towards law enforcement personnel among 
persons under the age of 25 and among members of minority 
groups. It is important that the great majority of every 
segment of our society have confidence in and support law 
enforcement, that they cooperate whenever they can in 
preventing crimes and that the police have the wholehearted 
cooperation and support of every population group. I 
think that one reason for disenchantment with law enforcement 
among some young people and some members of minority groups 
is the feeling that they are being singled out for punishment 
for activities which are either not, in their opinion, 
criminal at all, as in the case of marijuana smoking, or are 
of relative' low priority among criminal offenses, while 
those who do much more substantial damage to the lives and 
properties of others do not bear the full brunt of the law.
There is probably general agreement among all groups that 
acts which are dangerous to life and the physical well-being 
of others, such as assault with dangerous weapons, robbery, 
murder, burglary and other crimes which pose an immediate 
threat to life of others should be severely dealt with. The 
whole matter becomes confused when other categories of crime 
are brought in.

The Alaska judiciary, judges and justices alike, are 
exceptionally qualified to handle criminal matters. Each 
member of the Alaska Supreme Court has long experience with 
criminal prosecutions and, in some cases, criminal defense.
All except one have lived in Alaska since, at least, 1 9 5 1  
and the one exception has lived here since 1 9 5 6  or 1 9 5 7 .
All have prosecuted as Assistant U. S. or Assistant State 
District Attorneys or as a State District Attorney in a 
variety of places including Ketchikan, Juneau, Anchorage, 
Fairbanks and Nome. They are experienced men with both a 
sense of justice and a down to earth sense of practicality.
The State judges I know best are all ex-legislators and you 
probably know them as well as I do. None of them are soft 
on criminals. I am sure that they will use any hard information
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on s e n t e n c i n g  f o r  p u r p o s e s  o f  a c h i e v i n g  e q u a l  t r e a t m e n t  
u n d e r  t h e  l a w .

I  r e c o g n i z e  t h a t  u n d e r  A r t i c l e  I V ,  S e c t i o n  15 o f  t h e  
A l a s k a  C o n s t i t u t i o n  t h e  L e g i s l a t u r e  may b y  a t w o - t h i r d s  v o t e  
c h a n g e  r u l e s  p r o m u lg a t e d  b y  t h e  S t a t e  S u p re m e  C o u r t  g o v e r n i n g  
p r a c t i c e  a n d  p r o c e d u r e  i n  c i v i l  a n d  c r i m i n a l  c a s e s .  I  h o p e  
t h a t  t h e  L e g i s l a t u r e  w i l l  r e f r a i n  fr o m  a n y  s u c h  a c t i o n .  T h e  n e w ly  a d o p t e d  R u l e s  o f  C r i m i n a l  P r o c e d u r e  a r e  f a i r ,  a r e  
p r a c t i c a l  a n d  r e f l e c t ,  n o t  o n l y  t h e  e x p e r i e n c e  o f  t h e  A l a s k a  
c o u r t s ,  b u t  a l s o  t h e  e x p e r i e n c e  o f  c o u r t s  t h r o u g h o u t  t h e  
U n i t e d  S t a t e s .  I f  p r o b le m s  d o  d e v e l o p  i n  t h e  c o u r s e  o f  t i m e ,  
t h e  A l a s k a  S u p re m e  C o u r t  i s  b e s t  e q u i p p e d  t c  h a n d l e  th e m .

On plea bargaining, it is essential that the District 
Attorney have the discretion to reduce charges where the 
original charge is too high. However, lesser pleas should 
not be accepted for the convenience of the prosecutor or the 
court. Lesser pleas should not be accepted because the 
prosecutor or the court is short of manpower, is confronted 
with a heavy backlog or the press of time. Consider, for 
example, the effects of making an unusual number of felony 
arrests due to a drive against hard drugs. Although the 
evidence obtained may be solid, the prosecutor and the court 
may feel under some pressure to accept reduced pleas just to 
be able to handle the cases within the limitations of manpower 
and time available. This would be wrong. It would not only 
be demoralizing to those who developed the cases, but it 
would mean that criminal defendants would not be treated 
equally due to the exigencies of time and budget. Any 
pressures to engage in plea bargaining for economic reasons 
or because of time pressures should be resisted.

Your review of the effectiveness of Alaska law enforcement 
is timely b e c a u s e  we have had a sharp increase in major 
crime in the Anchorage area in 1 9 7 3 . We will have a much 
higher level of criminal activity in 1 9 7 4  as we begin to 
bear the full brunt of pipeline construction. I will be 
looking forward to receiving a copy of your report.

GT/sj

cc: ^Sheila Gallagher 
Anchorage Borou

Sincerely your8 r ^ ~ )

C S
Gary Thurlow 
Borough At/orney

>
chool District

4 ^ .  ,
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R E : Law  a n d  O r d e r  P a c k a g e
D e a r  M r. C h a ir m a n :

I  a p p r e c i a t e d  M r s . M a s o n 's  c a l l  a d v i s i n g  me 
o f  t h e  s c h e d u l i n g  o f  t h e  h e a r i n g s  o n  v a r i o u s  la w  a n d  
o r d e r  p r o p o s a l s  t h a t  w e r e  b e i n g  r e v i e w e d  b y  y o u r  
c o m m it t e e . I  r e g r e t  t h a t  I  w a s u n a b l e  t o  s i t  t h r o u g h  
t h e  e n t i r e  tw o  d a y s  o f  t e s t i m o n y  i n  o r d e r  t h a t  I  m ig h t  
s p e a k  p e r s o n a l l y ,  a l t h o u g h  I  t h i n k  m uch o f  w h a t  I  
w o u ld  h a v e  s a i d  w o u ld  h a v e  b e e n  r e d u n d a n t .

T h e  L e g i s l a t i v e  C o m m itt e e  o f  t h e  J u n e a u  B a r  
A s s o c i a t i o n  r e v i e w e d  a  n u m b e r o f  t h e  p r o p o s a l s ,  t h o u g h  
n o t  a l l .  I  d o  n o t  t h i n k  i t  n e c e s s a r y  t o  d e t a i l  t h e  c o m m i t t e e 's  c r i t i c i s m  o f  i n d i v i d u a l  b i l l s .  I t  i s  my 
v e r y  d i s t i n c t  i m p r e s s i o n  t h a t  t h e  c o m m i t t e e 's  t h o u g h t s  
i n  g e n e r a l  c l o s e l y  p a r a l l e l  t h e  t h o u g h t s  e x p r e s s e d  b y  
C h i e f  J u s t i c e  J a y  R a b i n o w t i z '  l e t t e r  t o  t h e  c o m m it t e e  
a n d  t o  S e n a t o r  L o w e l l  T h o m a s .

T h e  f e e l i n g  o f  t h e  c o m m it t e e  se e m s t o  b e  
t h a t  o f  c o n c e r n  o v e r  t h e  t e n o r  o f  t h e  p a c k a g e  a s  a 
w h o l e .  T h e  c o m m it t e e  se e m s t o  f e e l  s t r o n g l y  t h a t  
p i e c e m e a l  t a m p e r i n g  w i t h  t h e  p r e s e n t  s y s t e m  w o u ld  n o t  
s e r v e  t h e  p u r p o s e  i n t e n d e d ,  b u t  w o u ld  r a t h e r  c r e a t e  
s i g n i f i c a n t  i m b a l a n c e s  a n d  i n e q u i t i e s .  T h e r e  h a v e  b e e n  r e c e n t  a t t e m p t s  t o  r e v i s e  t h e  C r i m i n a l  C o d e  i n  i t s  
e n t i r e t y ,  w h ic h  m ig h t  b e  a  b e t t e r  a p p r o a c h .  I  am . 
p e r s o n a l l y  a w a r e  o f  t h e  e f f o r t s  t h a t  t h e  S t a t e  o f  C o l o r a d o  
w e n t  t h r o u g h  s e v e r a l  y e a r s  a g o  i n  t o t a l l y  r e v i s i n g  t h e  
C o l o r a d o  c r i m i n a l  l a w s .  T h a t  w a s a c c o m p l i s h e d  b y  a 
s u b s t a n t i a l  f u n d  t o  s e t  up t h e  m e c h a n is m  f o r  r e v i s i n g  t h e  
c r i m i n a l  l a w s .  R e t i r e d  C h i e f  J u s t i c e  0 .  O t t o  M oore h e a d e d  
a  c o m m it t e e , w h ic h  s p e n t  r o u g h l y  tw o  y e a r s  i n  t h e  p r o c e s s .
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L e n g t h y  d i a l o g u e s  b e tw e e n  t h e  c o m m i t t e e , r e p r e s e n t a t i v e s  
o f  t h e  S t a t e  A t t o r n e y  G e n e r a l ' s  O f f i c e  a n d  v a r i o u s  D i s t r i c t  A t t o r n e y  o f f i c e s ,  P u b l i c  D e f e n d e r  a g e n c i e s  a n d  t h e  B a r  
A s s o c i a t i o n  w e r e  h e l d .  I t  i s  my u n d e r s t a n d i n g  t h a t  t h e  
r e s u l t s  w e r e  g r a t i f y i n g .

I f  r e c i d i v i s m  i s  t h e  m a j o r  p r o b l e m , t h e n  i t  
w o u ld  s t r i k e  me t h a t  a  d e e p e r  p r o b e  i n t o  t h e  r e a s o n s  f o r  
t h e  r e c i d i v i s m  w o u ld  b e  i n d i c a t e d  r a t h e r  t h a n  s i m p l y  t r y i n g  
t o  k e e p  m o re  p e o p le  i n  j a i l  w h e r e  t h e y  a r e  d o u b t l e s s  an 
e n o rm o u s  c o s t  t o  t h e  t a x p a y e r .  F u r t h e r m o r e ,  i f  t h e  p r o p o s a l s  
w e r e  a d o p t e d  i n  t o t o ,  t h e  r e s u l t  w o u ld  b e  t h e  g r e a t e s t  
e c o n o m ic  b l e s s i n g  t o  t h e  c r i m i n a l  d e f e n s e  b a r  t h a t  e v e r  cam e 
down t h e  p i k e .  I f  t h e  r a t e  o f  r e c i d i v i s m  am ong p e o p l e  on 
p r o b a t i o n  o r  p a r o l e  i s  s i g n i f i c a n t l y  l e s s  t h a n  t h e  n a t i o n a l  
a v e r a g e ,  w h ic h  i t  a p p a r e n t l y  i s ,  s o m e t h in g  m u s t  b e  w o r k in g  
r i g h t .  F u r t h e r m o r e ,  I  am i n f o r m e d  t h a t  r e a s o n a b l y  r e l i a b l e  
s t a t i s t i c s  i n d i c a t e  a r a t e  o f  c r i m i n a l  a c t i v i t y  am ong p e o p l e  
o u t  on  b a i l  t h a t  i s  a g a i n  l o w e r  t h a n  t h e  n a t i o n a l  a v e r a g e .  
C e r t a i n l y  n o  s y s t e m  w i l l  e v e r  b e  p e r f e c t .

I  w a s p e r s o n a l l y  t r o u b l e d  b y  som e o f  t h e  s t a t i s t i c s  p r e s e n t e d  a t  t h e  h e a r i n g .  T h e  s t a t i s t i c s  w h ic h  
p r e s u m a b ly  sh o w  a s i g n i f i c a n t  i n c r e a s e  i n  c r i m i n a l  a c t i v i t y  
i n  A n c h o r a g e  c a n n o t  b e  t a k e n  a t  f a c e  v a l u e .  W hat t h e y  sh o w  
i s  t h a t  t h e r e  h a s  b e e n  a  g r e a t e r  r e p o r t i n g  o f  c r i m i n a l  
a c t i v i t y ,  a n d  p r e s u m a b ly  i t  c a n  b e  a s s u m e d  t h a t  t h i s  i s  
i n d i c a t i v e  o f  som e i n c r e a s e  i n  c r i m i n a l  a c t i v i t y .  H o w e v e r , 
t h e  f i g u r e s  s i m p l y  a r e  n o t  a b s o l u t e s .  C h i e f  H ib p s h m a n  
s t a t e d  t h a t  o v e r  a  p e r i o d  o f  a p p r o x i m a t e l y  f o u r  a n d  o n e -  
h a l f  m o n t h s , 84 p e r s o n s  w e r e  a r r e s t e d  f o r  b u r g l a r i e s  o r  
b u r g l a r y - r e l a t e d  o f f e n s e s .  He f u r t h e r  s t a t e d  t h a t  o f  t h o s e ,  
36 w e r e  r e p e a t  o f f e n d e r s .  W hat I  do n o t  r e c a l l  h i s  e v e r  
h a v i n g  s a i d  i s  how m any o f  t h o s e  3 6 ,  o f  e v e n  o f  t h e  8 4 , 
w e r e  f o r m a l l y  c h a r g e d  a f t e r  t h e i r  a r r e s t  a n d  w e r e  s u b s e ­
q u e n t l y  e i t h e r  c o n v i c t e d  o r  e n t e r e d  g u i l t y  p l e a s .  T h a t  i s  
s o m e t h in g  t h a t  o n e  w o u ld  w a n t  t o  kn o w .

I f  y o u  b e l i e v e  i t  w o u ld  s e r v e  a u s e f u l  p u r p o s e  
f o r  me t o  e i t h e r  p e r s o n a l l y  c o n f e r  w i t h  y o u  o r  a p p e a r  b e ­
f o r e  t h e  c o m m it t e e  a t  som e t im e  w hen t h e  c o m m it t e e  i s  n o t  
t o t a l l y  o c c u p i e d  w i t h  o t h e r  m a t t e r s ,  I  w i l l  b e  m o re  t h a n  
h a p p y  t o  d o  s o .  F u r t h e r m o r e ,  t h e  J u n e a u  B a r  A s s o c i a t i o n
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w o u ld  b e  p l e a s e d  t o  g i v e  y o u  t h o u g h t s  on a n y  o t h e r  m a t t e r s  
y o u  deem  n e c e s s a r y .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n .
R e s p e c t f u l l y

A l l e n  T .  C om p ton

A T C / w lp



The C i t i z e n ' s  L e g i s  l a t  i v e  C o m m it te e  h i v e  r e c e n t l y  d r a n n  up a  l i s t  o f  r e c o m m e n d a t i o n s  f o r  l e g i s  l a t  i v e  an d  j u d i c a l  a c t i o n  a g a i n s t  c r i m e  p r o b l e m s  f a c i n g  t h e  p e o p l e  o f  A l a s k a .
The l i s t  i n d l u d e s :
1 ,  More t r a i n e d  s t a t e  t r a p p e r s .
2 ,  S t r i c t e r  e n f o r c e m e n t  o f  e x i s t i n g  l a w s .
3 •  E n f o r c e m e n t  o f  the s t a t e ' s  h a b i t u a l  c r i m i n a l  lau> a n d  r e m o v a l  o f  d i s c r e t  i o n a r y  p ow er s  o f  j u d g e s ,

A .  S t r i c t e r  e n f o r c e m e n t  o f  d r u g  l a w s .
3 ,  A p a r o l e  v i o l a t o r ,  i f  f o u n d  g u i l i t y ,  s h o u l d  c o m p l e t e  h i s  o r i g i n a l  s e n t e n c e .
6 .  Imp ro ve me nt  o f  p a r o l e  s y s t e m .
7 .  Make th e a t t o r n e y  g e n e r a l ' s  o f f i c e  e l e c t i v e  r a t h e r  than a n  ap po  i n t  i v e  o n e .
8 .  E l e c t i o n  o f  j u d g e s .
9 .  E l e c t i o n  o f  the d i s t r i c t  a t t o r n e y .

1 0 .  R e s t r i c t  the u s e  o f  p l e a - b a r g a i n i n g .
I n  recommending t h a t  j u d g e s ,  d i s t r i c t  a t t o r n e y ' s  a n d  thea t t o r n e y  g e n e r a l  be e l e c t e d ,  the c o m m i t t e e  f e e l s  t h a t  s u c ha c t i o n  w o u l d  make t h e s e  p o s i t i o n s  more r e c e p t i v e  to the w a n t s  an d  nee ds  o f  th e p e o p l e .

A l s o  the C om m it te e i s  u r g i n g  t h a t  the l e g i s l a t u r e  EOT p a s s  law s l e g a l i z i n g  o r  d e c r i m i n a l i z i n g  m a r i j u a n a .  T h i s  m a t t e r  s h o u ld  be p l a c e d  b e f o r e  t h e  v o t e r s ,  and  the c h o i c e  be made by the m a j o r i t y  a f t e r  * o r e  s t u d y  and i n f o r m t i o n  i s  a v a i l a b l e .  A g r o u p  o f  C o l u m b i a  U n i v e r s i t y  r e s e a r c h e r s  r e p o r t e d  t h a t  m a r i j u i n a  r a y  weaken the b o d y ' s  d e f e n s e s  a g a i n s t  d i s e a s e  by i n h i b i t  inn d i u i s l o n  o f  the w h i t e  b l o o d  c e l l s  t h a t  f i g h t  v i r u s e s .  As a  r e s u l t  o f  th e s t u d y ,  D r .  G a b r i e l  l i a h a s  o f  the team o f  r e s e a r c h e r s  c a l l e d  f o r  a r e - e x a m i n s  t ion o f  the f i n d i n g s  o f  th e N a t i o n a l  Co m m is s io n  on M a r i j u a n a ,  w h i c h  recommended d e c r i m i n a l i z a t i o n  o f  m a r i j u a n a  u s e .  A f a l l  a c c o u n t  o f  the r e s e a r c h  t e a m ' s  s t u d i e s  w i l l  a p p e a r  in  the F eb .  1.  i s s u e  o f  " S c i e n c e "  m a g a z i n e .
The C i t i z e n ' s  L e g i s l a t i v e  Comr i t  t o e  has been f o r m e d  a s  a  s t u d y  g r o u p  to s t u d y  a l l  b i l l s  o r i g i n a t i n g  j r o m  J u n e a u ,  and w i l l  t a k e  a c t i o n  on s u c h  o ne s a s  t h e y  deem n e c e s s a r y .An yo n e i n t e r e s  t e d  in o r e  I n f o r m a t i o n  r a y  c o n t a c t  S t a t e  C h a i r m a n ,  Mrs.  R.  H. F r a n k ,  S t .  l i t .  B ,  Box 5 1 6 ,  P a l m e r ,A l a s k a ,  99 6 k 5 o r  by phone 745-1*128.

S t a t e  C h a i r m a n  M r s  K a y  Frank
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P r e p a r e d  by  th e
S y s t em s  and R e s e a r c h  U n i t
D i v i s i o n  o f  C o r r e c t i o n s
C h a r l e s  G. Adams, J r . ,  D i r e c t o r
D e p a r tm e n t  o f  H e a l t h  & S o c i a l  S e r v i c e s
S t a t e  o f  A la s k a
1 M a r c h  1974



1971 - 19 7 2  R E C I D I V I S M

T h i s  r e p o r t  i s  a  b r i e f  p r e l i m i n a r y  v e r s i o n  o f  a  m o re e x t e n s i v e  
r e p o r t  w h ic h  i s  c u r r e n t l y  i n  p r e p a r a t i o n .  I t  i n c l u d e s  d a t a  f r o m  a 
r e v i e w  o f  D i v i s i o n  o f  C o r r e c t i o n s  r e l e a s e s  f r o m  c u s t o d y  d u r i n g  1 9 7 1  
a n d  1 9 7 2 .

N a t i o n a l  s t a n d a r d s  f o r  r e c i d i v i s m ,  p u b l i s h e d  i n  1 9 7 3  b y  t h e  
N a t i o n a l  A d v i s o r y  C o m m is s io n  on  C r i m i n a l  J u s t i c e  S t a n d a r d s  a n d  G o a l s ,  
a r e  a s  f o l l o w s :

R e c i d i v i s m  i s  m e a s u r e d  b y  (1) c r i m i n a l  a c t s  t h a t  r e s u l t e d  
i n  c o n v i c t i o n  b y  a c o u r t ,  w hen c o m m it te d  b y  i n d i v i d u a l s  
who a r e  u n d e r  c o r r e c t i o n a l  s u p e r v i s i o n  o r  who h a v e  b e e n  r e l e a s e d  fro m  c o r r e c t i o n a l  s u p e r v i s i o n  w i t h i n  t h e  p r e v i o u s  
t h r e e  y e a r s ,  a n d  b y  (2 ) t e c h n i c a l  v i o l a t i o n s  o f  p r o b a t i o n  
o r  p a r o l e  i n  w h ic h  a s e n t e n c i n g  o r  p a r o l i n g  a u t h o r i t y  
t o o k  a c t i o n  t h a t  r e s u l t e d  i n  an a d v e r s e  c h a n g e  i n  t h e  o f f e n d e r ' s  l e g a l  s t a t u s .
O u r d a t a  d e p a r t s  fro m  t h e s e  s t a n d a r d s  i n  s e v e r a l  r e s p e c t s ,  an d 

s u f f e r s  fro m  t h e  f o l l o w i n g  l i m i t a t i o n s :
(1 ) R e l e a s e  d a t a  i s  a v a i l a b l e  o n l y  f o r  1 9 7 1  a n d  1 9 7 2 . R a d i c a l  

c h a n g e s  i n  r e c o r d  s t o r a g e  t o o k  p l a c e  d u r i n g  1 9 6 9  a n d  1 9 7 0 , an d  
r e l e a s e  d a t a  p r i o r  t o  1971 i s  n o t  r e l i a b l e .  T h e  p r e s e n t  i n f o r m a t i o n  
m u s t t h e r e f o r e  h e r e g a r d e d  a s  e s t a b l i s h i n g  a b a s e l i n e ,  upon w h ic h
t h e  re co m m e n d ed  t h r e e - y e a r  f o l l o w - u p  c a n  b e  c o n s t r u c t e d .

(2) No d a t a  i s  a v a i l a b l e  f o r  a d u l t  o f f e n d e r s  who r e c e i v e d  
s e n t e n c e s  o f  t e n  d a y s  o r  l e s s .  A g a i n ,  t h e  r e c o r d - s t o r a g e  s y s t e m  p r e -

4e l u d e s  r e t r i e v a l  o f  t h i s  i n f o r m a t i o n , .
(3 ) H a v in g  a c c e s s  o n l y  t o  D i v i s i o n  o f  C o r r e c t i o n s  d a t a ,  we c a n  

p r o v i d e  o n l y  C o n  ■ » c t i o n s - t o - C o r r e c t i o n s  i n f o r m a t i o n .  T h u s  r e c i d i v i s m

I n t r o d u c t i o n



i s  m e a s u r e d  f r o m  t im e  o f  r e l e a s e  ( f r o m  i n s t i t u t i o n ,  p a r o l e  o r  p r o ­
b a t i o n )  t o  t im e  o f  r e - s e n t e n c i n g  t o  C o r r e c t i o n s .  S u s p e n d e d  s e n ­
t e n c e s ,  f i n e s  a n d  c o u r t  p r o b a t i o n  a r e  t h e r e f o r e  n o t  i n c l u d e d .

M e t h o d o lo g y
Two r e s e a r c h  a s s i s t a n t s ,  u n d e r  t h e  s u p e r v i s i o n  o f  th e  

D i v i s i o n ' s  p r o g r a m m e r , w e r e  h i r e d  t o  r e v i e w  a l l  a c t i v e  a n d  c l o s e d  
f i l e s .  T h i s  t a s k  w a s  a c c o m p l i s h e d  d u r i n g  t h e  p e r i o d  f r o m  O c t o b e r ,  
1 9 7 3 ,  t h r o u g h  J a n u a r y ,  1 9 7 4 . A c t i v e  f i l e  r e v i e w  w a s t e r m i n a t e d  i n  
N o v e m b e r, 1 9 7 3 j a t  a  m in im u m , 95% o f  1 9 7 3  f i l e s  w e r e  i n c l u d e d .

R e c o r d s  c o n s i s t e d  o f  t h r e e  t y p e s  o f  m a t e r i a l :  f i l e s  w h ic h  h a d
b e e n  c l o s e d  a n d  m i c r o f i c h e d ,  c l o s e d  p a p e r  f i l e s ,  a n d  a c t i v e  f i l e s .
T h e  d a t a  c o l l e c t o r s  v i s i t e d  m a jo r  f i e l d  l o c a t i o n s  t o  r e v i e w  a c t i v e  
f i l e s ;  s u p e r v i s o r s  o f  s m a l l  d i s t r i c t  o f f i c e s  e i t h e r  m a i l e d  o r  
h a n d - c a r r i e d  t h e i r  a c t i v e  f i l e s  t o  t h e  r e g i o n a l  o f f i c e s  f o r  r e v i e w .  
C l o s e d  f i l e s  w e r e  r e v i e w e d  i n  J u n e a u ,  i n  t h e  C e n t r a l  O f f i c e  o f  t h e  
D i v i s i o n .

O f f i l e s  c o n t a i n i n g  1 9 7 1  a n d  1 9 7 2  r e l e a s e s ,  d i s t r i b u t i o n  b y
t y p e  o f  f i l e  w a s a s  f o l l o w s :

M i c r o f i c h e :  80%C l o s e d  p a p e r  f i l e s :  7%
A c t i v e  f i l e s :  13%

T h e  g e n e r a l  p r o c e d u r e  i n  a p p r o a c h i n g  a f i l e  w a s  f i r s t  t o  d e t e r ­
m in e  w h e t h e r  t h e r e  h a d  b e e n  a n y  c o r r e c t i o n a l  a c t i v i t y  a f t e r  th e  d a t e  
o f  1 / 1 / 7 1 .  A p p r o x i m a t e l y  h a l f  o f  t h e  f i l e s  r e v i e w e d  c o n t a i n e d  r e l e ­
v a n t  d a t a .  I f  an a d m i s s i o n  o r  r e l e a s e  h a d  t a k e n  p l a c e  i n  1 9 7 1  o r  
t h e r e a f t e r ,  i t  w a s r e c o r d e d .  ( A d m i s s io n  d a t a  w i l l  b e r e p o r t e d  i n  a 
s e p a r a t e  s t u d y ) .  F o r  e a c h  r e l e a s e ,  t h e  m o st r e c e n t  p r e c e d i n g  r e l e a s e



d u r i n g  t h e  p a s t  t h r e e  y e a r s  and  a l l  s u b s e q u e n t  a d m i s s i o n s  w e re  
r e c o r d e d .

The d a t a  c o l l e c t i o n  f o rm  i s  shown on  p age  4 .  A l t h o u g h  o n l y  
v e r y  b a s i c  i n f o r m a t i o n  was s o u g h t ,  a v a i l a b i l i t y  o f  d a t a  v a r i e d  w id e ­
l y  among f i l e s ,  and  some i n g e n u i t y  was r e q u i r e d  t o  r e c o n s t r u c t  
h i s t o r i e s  o f  c o r r e c t i o n a l  e x p e r i e n c e .  I n  g e n e r a l ,  t h e  f o l l o w i n g  
p r o c e d u r e  was u t i l i z e d :  The f i r s t  s o u r c e s  o f  i n f o r m a t i o n  w e re  t h e
b o o k i n g  s h e e t  and  ju d g e m e n t ,  w h ic h  t h e  r a t e r s  f o u n d  t o  b e  t h e  m o s t  
r e l i a b l e  d o cum en ts  i n  t h e  r e c o r d s .  W he re  i n f o r m a t i o n  was n o t  a v a i l ­
a b l e  f r o m  t h e s e  s o u r c e s ,  t h e  p r o b a t i o n / p a r o l e  w o r k s h e e t  (w h ic h  i s  
o f t e n  c o m p le t e d  b y  t h e  c l i e n t )  was u s e d ,  w i t h  s u p p l e m e n t a r y  o r  c o n ­
f i r m i n g  i n f o r m a t i o n  s o u g h t  f r o m  t h e  p r e s e n t e n c e  r e p o r t .  I n d i v i d u a l  
i t e m s  w e re  o b t a i n e d  as  f o l l o w s :

1 .  Name: b o o k i n g  s h e e t ,  ju d g e m e n t ,  w o r k s h e e t ,  p r e - s e n t e n c e
r e p o r t .

2 .  D . O . B . : same
3 . S e x :  same
4 .  R a c e :  same
5 .  A ID  N um be r : n o t  u s e d
6 .  C r im e :  B o o k in g  s h e e t ,  ju d g em en t
7 .  D a te  o f  c r im e :  same
8 .  S t i l l  s e r v i n g :  n o t  u s e d
9 .  I n s t i t u t i o n :  b o o k i n g  s h e e t  f o r  a d m i s s i o n  and  r e l e a s e

d a t e s
1 0 .  P a r o l e :  P a r o l e  B o a r d  A c t i o n  S h e e t .  T h i s  i n c l u d e s  d a t e  

s u p e r v i s i o n  b e g a n ,  d a t e  o f  p a r o l e ,  and  en d  o f  p a r o l e  and  
p r o b a t i o n .

1 1 .  P r o b a t i o n :  f r o m  t h e  ju d g e m e n t ,  o r  f r o m  c h r o n o l o g i c a l



(10.-73)

R E C ID IV IS M  DATA

I den 1 1 f 1 c a t io n  r n --------------------
Name 

Date o f  B ir th  

AID Number

• * o n  n 0 07 ■IV ^

Sex

m
Race f  1

Crime Date o f Crime
| . M ». I «1 • ■ • . • • .

Sentence Served: 
INSTITUTION

S t i l l  Serving  f I 
PAROLE PROBATION Date o f RELEASE

fk** msmii•«! *»•!» 1# • J j Mfli j

Category a t  time o f th is  crim e . In s t t lH  P a rC U Prob (ZZH Rel mm

Crime Date o f Crime
• ...................... ••• •

Sentence Served : 
INSTITUTION

S t i l l
PAROl.E

Serv ing  ( I 
PROBATION Date o f RELEASE

f/V' Hi THTPT •*. ..uiTT »i) | | #••*.?« v-r1 T7T

Category a t time o f th is  crim e . In s tH T J  P a rC Z l Prob CH] Rel d l

Crime I......— J Date o f Crime . ....
Sentence Served: 

INSTITUTION
S t i l l  Serving  r~ | 

PAROLE PROBATION Date of RELEASEf . | * V !• i-  | vii-t J r..i. i .. .  |

Category a t time o f th is  crim e . I n s t U l l P a r l l l l Prob d ]  R e l im

C r i m e ---------- Date o f Crime
Sentence Served : S t i l l  Serving  \ | 

INSTITUTION PAROLE PROBATION Date o f RELEASE
f||.« |U|V <»•'' • »•' n»" | #• ••• •• 11 , |

r u 1 1

Category a t  time o f th is  crim e. In s t C U  P a r im Prob 1____1 Rel C m



n o t e s  made b y  t h e  p r o b a t i o n  o f f i c e r ,  w hen n o  ju d g e m e n t  
w a s a v a i l a b l e .

A s a m p le  o f  100 a d u l t  c a s e s  (50 m i c r o f i c h e  a n d  50 p a p e r  f i l e s )  
w a s d ra w n  a n d  r e v i e w e d  b y  b o t h  r a t e r s ,  i n  o r d e r  t o  e n s u r e  r e l i a b i l i t y  
o f  i n f o r m a t i o n .  ( " R e l i a b i l i t y "  i s  t h e  e x t e n t  t o  w h ic h  tw o  r a t e r s  
a g r e e  i n  r e c o r d i n g  i n f o r m a t i o n  f r o m  t h e  sam e f i l e ) . A g r e e m e n t  on 
m a j o r  i t e m s  w a s a s  f o l l o w s :

N um ber o f  c r i m e s  r e p o r t e d :  92% a g r e e m e n t
D . O . B . :  95%
R a c e :  94%
S e x :  99%I n s t i t u t i o n  s e n t e n c e  s e r v e d :  96%
T im e  on  p a r o l e :  97%
T im e  on  p r o b a t i o n :  95%
D a te  o f  c r i m e :  94%
D a te  o f  r e l e a s e :  92%
C r im e  c a t e g o r y :  93%

T h e  a v e r a g e  o f  95% a g r e e m e n t  a t t a i n e d  o v e r  t h e  t e n  c a t e g o r i e s  
w a s  c o n s i d e r e d  an a c c e p t a b l e  l e v e l  o f  r e l i a b i l i t y .

R e s u l t s :

D a t a  i s  r e p o r t e d  a s  c a s e s ,  n o t  i n d i v i d u a l s .  T h u s  e a c h  r e l e a s e  
i s  a  " c a s e " ,  w h ic h  may b e co m e  a c a s e  o f  r e c i d i v i s m .  A s i n g l e  i n d i v ­
i d u a l  may a c c o u n t  f o r  a n u m b e r o f  c a s e s ,  a n d  no i n f e r e n c e s  a b o u t  
n u m b e rs  o f  p e o p le  c a n  b e  made fro m  t h i s  d a t a .

D a t a  i s  r e p o r t e d  s e p a r a t e l y  f o r  a d u l t  an d  j u v e n i l e  o f f e n d e r s .
I n  o r d e r  t o  m a i n t a i n  r e l a t i v e  s i m p l i c i t y  o f  p r e s e n t a t i o n ,  a n d  b e c a u s e  
t h e r e  a r e  fe w  women o f f e n d e r s ,  d i s t r i b u t i o n  b y  s e x  i s  n o t  sh o w n .

F o r  1 9 7 1  r e l e a s e s ,  r e c i d i v i s m  r a t e s  a r e  g i v e n  b o t h  f o r  t h e  f i r s t  
y e a r  f o l l o w i n g  r e l e a s e  f r o m  c u s t o d y ,  t h e  s e c o n d  y e a r ,  a n d  a c u m u l a t i v e  
t o t a l  f o r  t h e  t w o - y e a r  p e r i o d .  F o r  1 9 7 2  r e l e a s e s ,  r a t e s  i n c l u d e  r e ­

c i d i v i s m  o n l y  w i t h i n  a o n e - y e a r  p e r i o d .



T a b l e  1 s h o w s  c u m u l a t i v e  r e c i d i v i s m  r a t e s  f o r  1971 a n d  1972.

T a b l e  1
C u m u la t iv e  R e c i d i v i s m  R a t e s

A d u l t J u v e n i l e
T o t a l
N um ber % R e c i -  R e l e a s e s  d i v i s m

T o t a l
N um ber % R e c i -  

R e l e a s e s  d i v i s m
1 9 7 1  (2 y r .  e x p o s u r e )  1 1 5 5
1 9 7 2  (1 y r .  e x p o s u r e )  9 3 1 21

31 376
319

14
8

" P e r c e n t  r e c i d i v i s m "  i n d i c a t e s  t h e  r e c i d i v i s m  r a t e ,  and t h e  
p e r c e n t  n o t  r e c i d i v a t i n g  i s  t h e  r e c i p r o c a l  o f  t h i s  f i g u r e .  A lt h o u g h  
m e re  f a i l u r e  t o  r e c i d i v a t e  c a n n o t  b e  c o n s i d e r e d  " s u c c e s s " , we c a n  a t  
l e a s t  s a y  t h a t  o f  a d u l t  r e l e a s e s  i n  1 9 7 1 , 69% h a d  n o t  r e c i d i v a t e d  w i t h i n  
tw o  y e a r s  f o l l o w i n g  r e l e a s e ;  t h i s  i s  t r u e  o f  86% o f  j u v e n i l e  r e l e a s e s  
d u r i n g  t h a t  y e a r .

T a b l e  2 sh o w s t h e  n u m b e r an d  p e r c e n t a g e s  o ?  a d u l t s  a n d  j u v e n i l e s  
w ho w e r e  r e l e a s e d  fr o m  e a c h  o f  t h r e e  p o s s i b l e  s u p e r v i s i o n  m o d e s : i n s t ­
i t u t i o n  o n l y ,  f i e l d  s e r v i c e s  o n l y ,  and c o m b in e d  i n s t i t u t i o n  a n d  f i e l d  
s e r v i c e  s u p e r v i s i o n .  T a b l e  3 sh o w s r e c i d i v i s m  r a t e s  f o r  e a c h  o f  t h e  
t y p e s  o f  s u p e r v i s i o n .  I t  i s  i m p o r t a n t  t o  re m e m b e r, i n  l o o k i n g  a t  
t h e s e  t a b l e s ,  t h a t  t h e y  d o  n o t  i n c l u d e  a . l a r g e  a n d  u n k n o w n .n u m b e r o f  
c a s e s  w h e r e  i n d i v i d u a l s  s e r v e d  j a i l  s e n t e n c e s  o f  l e s s  t h a n  t e n  d a y s .



D i s t r i b u t i o n  b y  
T ype  o f  S u p e r v i s i o n

A d u l t  R e l e a s e s
1 9 7 1  1 9 7 2  T o t a l*

N % N % N %—
I n s t i t u t i o n s  o n l y 9 0 6 78 692 74 1 5 9 8 77
F i e l d  S e r v i c e  o n l y 126 11 114 12 2 4 0 11
I n s t i t u t i o n s  and
F i e l d  S e r v i c e 1J.2 10 119 13 2 3 1 11
Unknown 11 __ 1 ___6 __ 1 17 1
T o t a l 1 1 5 5 1 0 0 931 1 0 0 2 0 8 6 1 0 0

J u v e n i l e R e l e a s e s
1 9 7 1 9 7 2 T o t a l

N % N % N %
I n s t i t u t i o n s  o n l y 85 23 39 12 124 18
F i e l d  S e r v i c e  o n l y 2 1 6 57 2 08 65 424 61
I n s t i t u t i o n s  and  
F i e l d  S e r v i c e s 69 18 65 21 134 19
Unknown _ j 5 ___2 __ 6 __ 2 12 2
T o t a l 3 7 6 1 0 0 3 1 8 1 0 0 694 1 0 0



8

R e c i d i v i s m  R a t e s  b y  
T y p e s  o f  S u p e r v i s i o n

T a b l e  3

1 9 7 1  R e l e a s e s

ADULT
I n s t i t u t i o n
o n l y
F i e l d  S e r v i c e  
o n l y
I n s t i t u t i o n  & 
F i e l d  S e r v i c e

T o t a l  R a t e

JU V E N IL E
I n s t i t u t i o n
o n l y
F i e l d  S e r v i c e  
o n l y
I n s t i t u t i o n  & 
F i e l d  S e r v i c e

T o t a l  Rate

C u m u l a t iv e  
% R e c i d .  % R e c i d .  Two Y e a r  
1 s t  y e a r  2 n d  y e a r  R a t e

29 6

9 3

14 2

26

18 2

4

6

35

12

16

31

10

20

13 

9

14

1972 R e l e a s e s

% R e c i d .  
1 s t  y e a r

26

7

7

21

13

6

11

8



O f f e n s e s  w e re  c o d e d  a c c o r d i n g  t o  t h e  U n i f o rm  C r im e  
R e p o r t i n g  Hand b o o k ,a n d  c om b in e d  a c c o r d i n g  t o  F .  B . I .  P a r t  I  and 
P a r t  I I  c a t e r o r i e s .  The o r i g i n a l  l i s t  o f  c r im e s  i s  i n c l u d e d  
a t  t h e  end  o f  t h i s  r e p o r t .

F o r  r e p o r t i n g  p u r p o s e s ,  P a r t  I  c r im e s  w e re  d i v i d e d  i n t o  
t h o s e  i n v o l v i n g  P e r s o n a l  Harm (m u r d e r ,  n e g l i g e n t ,  and  n o n -  
n e g l i g e n t  m a r . s l a u g h t e r , f o r c i b l e  r a p e ,  r o b b e r y ,  a g g r a v a t e d  
a s s a u l t ,  a nd  o t h e r  a s s a u l t s ) , and  t h o s e  i n v o l v i n g  P r o p e r t y  
t h e f t  ( b u r g l a r y ,  b r e a k i n g  and  e n t e r i n g ,  and  a u t o  t h e f t ) .

P a r t  I I  c r im e s  w e re  d i v i d e d  i n t o  t h o s e  i n v o l v i n g ,  o r  
p r o b a b l y  i n v o l v i n g ,  a l c o h o l  u s e  ( d r u n k e n n e s s ,  d i s o r d e r l y  
c o n d u c t ,  and  v a g r a n c y ) ,  and  A l l  O t h e r .

T a b l e  4 show s t h e  num ber and  p e r c e n t a g e s  o f  c a s e s  
f a l l i n g  i n t o  e a c h  o f  t h e  f o u r  c r im e  c a t e g o r i e s ,  and T a o l e  5 
show s r e c i d i / i s m  r a t e  b y  c r im e  c a t e g o r y .

T he  t e r n  " o r i g i n a l  c r im e  t y p e "  r e f e r s  t o  t h e  f a c t  t h a t  
t h e s e  t a b l e s  show t h e  c r im e  upon  w h ic h  t h e  r e l e a s e s  was o a s e d ,  
and  n o t  t h e  c r im e  a t  t im e  o f  r e c i d i v i s m .
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T a b l e  4 
O r i g i n a l  C r im e  T y p e

ADULT
P a r t  I  C r im e s  

P e r s o n a l  H arm  
P r o p e r t y  T h e f t .  

P a r t  I I  C r im e s
D r u n k , D i s o r d e r l y  
A l l  o t h e r  

' T o t a l

JU V E N IL E S  
P a r t  I  C r im e s  

P e r s o n a l  H arm  
P r o p e r t y  T h e f t  

P a r t  I I  C r im e s
D r u n k , D i s o r d e r l y  
A l l  o t h e r

T o t a l

1 9 7 1  R e l e a s e s  N %

140
1 4 1

390
484

1 1 5 5

N
10

114

32
220

376

12
12

34
42

100

%
3

30

9
58

100

1 9 7 2  R e l e a s e s  N %

134
390

2 32
394
9 3 1

N
6

106

18
1 9 1

321

14
34

25
42

100

%
2

33

6
59

100



"'V.i

R e c i d i v i s m  b y  
O r i g i n a l  C r im e  T y p e

T a b l e  5

11

1 9 7 1  R e l e a s e s

ADULT
P a r t  I  C r im e s  

P e r s o n a l  H arm  
P r o p e r t y  T h e f t  

P a r t  I I  C r im e s
D r u n k , D i s o r d e r l y  
A l l  O t h e r

JU V E N IL E  
P a r t  I  C r im e s  

P e r s o n a l  H arm  
P r o p e r t y  T h e f t  

P a r t  I I  C r im e s
D r u n k , D i s o r d e r l y  
A l l  O t h e r

( * )  ■ o n e  c a s e  
( * * )  *  3 c a s e s

% R e c i d .  % R e c i d .  
1 s t  y e a r  2 n d  y e a r

21
23

37
18

20
10

6
10

6
8

6
4

10 (* )
(* )

0
5

C u m u l a t i v e  
Two Y e a r  

R a t e

27
31

43
22

( * * )
30
10

6
15

% R e c i d .  
1 s t  y e a r

1972 R e l e a s e s

14
19

46
16

0
9

22
6



D e t a i l e d  d i s c u s s i o n  o f  t h e  d a t a  w i l l  a w a i t  t h e  m o re d e t a i l e d  
p r e s e n t a t i o n  w h ic h  i s  u n d e r w a y .

S u m m a r iz in g  t h e  p r e s e n t  m a t e r i a l  b r i e f l y ,  we f i n d  an o v e r - a l l  
t w o - y e a r  r e c i d i v i s m  r a t e  o f  31% f o r  a d u l t s ,  a n d  14% f o r  j u v e n i l e s .  
B o t h  a d u l t s  a n d  j u v e n i l e s  who w e r e  i n  " i n s t i t u t i o n s  o n l y "  h a d  h i g h e r  
r a t e s  o f  r e c i d i v i s m  t h a n  t h o s e  who w e r e  s u p e r v i s e d  b y  f i e l d  
s e r v i c e s .  A d u l t s  who h a d  b e e n  s e n t e n c e d  f o r  o f f e n s e s  i n v o l v i n g  
a l c o h o l  h a d  much h i g h e r  r e c i d i v i s m  r a t e s  t h a n  a n y  o t h e r  c a t e g o r y  
o f  o f f e n s e s ;  t h i s  f a c t  i s  r e f l e c t e d  i n  t h e  r e l a t i v e l y  h ig h  r a t e s  
f o r  t h o s e  w i t h  " i n s t i t u t i o n  o n l y "  s u p e r v i s i o n .

T h e  r e l a t i v e l y  s m a l l  j u v e n i l e  s a m p le  a n d  s m a l l  n u m b e r o f  
c a s e s  o f  r e c i d i v i s m  p r e c l u d e s  a n y  c o n c l u s i o n s  c o n c e r n i n g  r e c i d i v i s m  
b y  c a t e g o r y  o f  o f f e n s e .



S E C T I O N  li

O F F E N S E S

1 1 ,1  L O C A L  ^  JT & T&

S e e  the  U N IFO R M  C R IM E R E P O R T IN G  HANDBOOK f o r  f u r t h e r  
' d e f in i t io n  of lo c a l  o f f e n s e s .

IA  M u r d e r  and  n o n n e g l ig e n t  m a n s la u g h te r
IB  M a n s la u g h te r  by n e g l ig e n c e

02 F o r c ib l e  r a p e
03 R o b b e ry

. 04 A g g ra v a te d  a s s a u l t  «
05 B u r g l a r y  -  b r e a k in g  o r  e n te r in g  •
06 L a r c e n y  -  th e f t  (ex cep t  au to  the ft)  ‘ .*
07 A u to  th e f t  •
08 O th e r  a s s a u l t s

• 09 A r s o n
*10 F o r g e r y

11 F r a u d
12 E m b e z z le m e n t
13 S to len  p r o p e r t y ;  buy ing , r e c e iv in g ,  and  p o s s e s s i n g
14 V a n d a l i s m
15 W ea p o n s ;  c a r r y i n g ,  p o s s e s s in g ,  e t c .
16 P r o s t i t u t i o n  and  c o m m e r c i a l i z e d  v ice
17 * S ex  o f f e n s e s  (e x c e p t  f o r c ib le  r a p e  a n d  p ro s t i tu t io n )
18 N a r c o t i c  d r u g  la w s  iAiG (n f t '  a  t c i u M u l
19 G a m b lin g
20 O f fe n s e s  a g a in s t  fa m ily  and  c h i ld r e n
21 D r iv in g  u n d e r  the in f lu en ce
22  L iq u o r  la w s

~23 D r u n k e n n e s s
24, D i s o r d e r ly  co n d u c t
25 • V a g ra n c y  

.26 A ll  o th e r  o f f e n s e s
27 ' S u sp ic io n
28 C u rfe w  and  lo i t e r in g  law  v io la t io n s
29 R u n aw ay s  an d  m is s in g  p e r s o n s  •
30 T r a f f i c  and  M o to r  v e h ic le  la w s  (ex c ep t  d r iv in g  tu id e r  the

in f lu en c e  and  m a n s la u g h te r )  \
31 O b sco n o  m a t o r i a l  / ' ,
32 E le c t io n  la w s

' r  .

1 4 0

1 0 / 2 8 / 6 8



----------

(35
36
37
38
39
40
41
42
43
44
45
46
47

•i i ' 1 j

P r o b a t io n  v io la to r  
P a r o l e  v io la to r
M a n d a to ry  and  c o n d i t io n a l  r e l e a s e  v i o l a t o r
B a i l  v io la t io n s  
E s c a p e
B la c k m a i l  -  e x to r t io n  
Ju v e n i le  d e l in q u e n cy  
A b o r t io n  
B r ib e r y
H a rb o r in g  an d  o b s t r u c t in g  Ju s t ice  
K idnap ing
C o n tr ib u t in g  to  d e l in q u en cy  of m in o r s  
C o u n te r fe i t in g

£ USc. o r  |.<(\?r oTlA.

* N O T E : C ode #10 a s  u s e d  in the  U n ifo rm  C r im e  R e p o r t in g  
P r o g r a m  c o m b in e s  F o r g e r y  a n d  C o u n te r fe i t in g .  
F o r  NCIC u s e ,  C o u n te r fe i t in g  h a s  b e e n  a s s ig n e d  
a  s e p a r a t e  c o d e ,  #47'.

1 1 .2  F E D E R A L

51 I n t e r s t a t e  T r a n s p o r t a t i o n  of S to len  M o to r  V e h ic le s  o r  A i r c r a f t
52 T h e f t  f r o m  I n t e r s t a t e  S h ipm en t
53 I n t e r s t a t e  T r a n s p o r t a t i o n  of S to len  P r o p e r t y
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THE SUPREME COURT OF THE STATE OF ALASKA

A p p e l l a n t ,
v .

DONALD SCOTT CHANEY, 
A p p e l l e e .

STATE OF ALASKA,

F i l e  N o .  1 2 4 9  
O P I N I O N

[N o . 65 3  -  D e c e m b e r  7 ,  1 9 7 0 ]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,

Edward  V .  D a v i s ,  J u d g e .

A p p e a r a n c e s :  G . K e n t  E d w a r d s ,  A t t o r n e y  G e n e r a l ,
H a r o l d  W. T o b e y ,  D i s t r i c t  A t t o r n e y ,  A n c h o r a g e ,  
and  R o b e r t  L .  E a s t a u g h ,  A s s i s t a n t  D i s t r i c t  
A t t o r n e y ,  f o r  A p p e l l a n t .  H e r b e r t  D .  S o i l ,
A s s i s t a n t  P u b l i c  D e f e n d e r ,  A n c h o r a g e ,  f o r  
A p p e l l e e .

B e f o r e :  B o n e y ,  C h i e f  J u s t i c e ,  D im ond ,  R a b i n o w i t z ,
C o n n o r ,  and  E r w i n ,  J u s t i c e s .

RABINOWITZ, J u s t i c e .

A p p e l l e e  D o n a l d  S c o t t  Chan€;y was i n d i c t e d  o n  tw o  c o u n t s  
o f  f o r c i b l e  r a p e  and  o n e  c o u n t  o f  r o b b e r y .  A f t e r  t r i a l  b y  j u r y ,  
a p p e l l e e  was f o u n d  g u i l t y  on  a l l  t h r e e  c o u n t s .  The s u p e r i o r  
c o u r t  im p o s ed  c o n c u r r e n t  o n e - y e a r  t e rm s  o f  im p r i s o n m e n t  and  
p r o v i d e d  f o r  p a r o l e  i n  t h e  d i s c r e t i o n  o f  t h e  p a r o l e  b o a r d .  The  
S t a t e  o f  A l a s k a  h a s  a p p e a l e d  f r o m  t h e  j u d g m e n t  a nd  c om m i tm en t  
w h ic h  was e n t e r e d  b y  t h e  t r i a l  c o u r t .
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F i r s t  i m p r e s s i o n  i s s u e s  c o n c e r n i n g  A l a s k a ' s  r e c e n t l y
e n a c t e d  l e g i s l a t i o n  e s t a b l i s h i n g  a p p e l l a t e  r e v i e w  o f  c r i m i n a l

1
s e n t e n c e s  a r e  p r e s e n t e d  i n  t h i s  a p p e a l .  I n  B e a r  v .  S t a t e ,
t h i s  c o u r t  c o n c l u d e d  t h a t  i t  l a c k e d  " j u r i s d i c t i o n  t o  r e v i e w  and
remand  o r  t o  r e v i e w  and  r e v i s e  a c r i m i n a l  s e n t e n c e  f o r  a b u s e  o f  

2
d i s c r e t i o n . "  B e a i  was s u b s e q u e n t l y  f o l l o w e d  i n  F a u l k n e r  v .

1
4 3 9  P . 2d 4 3 2  ( A l a s k a  1 9 6 8 )  .

2
I d .  a t  4 3 5 .  I n  B e a r , a m a j o r i t y  o f  t h e  c o u r t  c o n c l u d e d

t h a t :
I t  i s  t h e  v i e w  o f  t h i s  c o u r t  t h a t  r e v i e w  o f  l e g a l  

c r i m i n a l  s e n t e n c e s  s h o u l d  be  p r o v i d e d  f o r  by  s t a t u t e  
o n l y  a f t e r  a c a r e f u l  s t u d y  o f  t h e  e f f i c a c y  o f  r e v i e w i n g  
t e c h n i q u e s  now i n  f o r c e  i n  o t h e r  j u r i s d i c t i o n s  h a s  b e e n  
made ,  and  t h e  n eed  f o r  t h e  p r o c e d u r e  d e t e r m i n e d .  
R e v i e w i n g  a u t h o r i t y  s h o u l d  p e r h a p s  i n c l u d e  t h e  p ow e r  t o  
m o d i f y  a s e n t e n c e  upwa rd  a s  w e l l  a s  downward  i n  o r d e r  
t o  a c h i e v e  t h e  f u l l  a d v a n t a g e  o f  t h e  p r o c e d u r e  and  
d e c r e a s e  o r  e l i m i n a t e  d i s p a r i t y  i n  s e n t e n c e s .

I d .  a t  4 3 7  ( f o o t n o t e  o m i t t e d ) .
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3 4
S t a t e  a n d  T h e s s e n  v .  S t a t e .  I n  1 9 6 9 ,  t h e  A l a s k a  l e g i s l a t u r e
enacted  l e g i s l a t i o n  p ro v id in g  f o r  a p p e l l a t e  review of  c r im in a l  

5
s e n t e n c e s .  T h e  1 9 6 9  a c t ,  c o d i f i e d  a s  AS 1 2 . 5 5 . 1 2 0 ,  s t a t e s  i n  
p a r t  t h a t :

(a) A sen tence  of  imprisonment l a w fu l ly  
imposed by th e  s u p e r io r  court, f o r  a term 
or  f o r  ag g reg a te  terms exceeding  one year  
may be appealed  to  th e  supreme c o u r t  by the  
d e fendan t  on the  ground t h a t  the  sen tence
i s  e x c e s s iv e .  By ap p ea l in g  a sen tence  under 
t h i s  s e c t i o n ,  the  d e fen d a n t  waives the  r i g h t  
to  p lead  t h a t  by a r e v i s i o n  of  the  sen tence  
r e s u l t i n g  from th e  appeal  he has been twice  
p laced  in  jeopardy  fo r  th e  same o f f e n s e .

(b) A sen tence  of  imprisonment la w fu l ly  
imposed by the  s u p e r io r  c o u r t  may be 
appealed  to  the  supreme c o u r t  by the  s t a t e  
on the  ground t h a t  the  sen tence  i s  too

3
4 4 5  P . 2d 8 1 5  ( A l a s k a  1 9 6 8 ) .  I n  F a u l k n e r , J u s t i c e  

D im ond t h o u g h t  t h e  s e n t e n c e  v i o l a t e d  b o t h  t h e  f e d e r a l  a n d  
A l a s k a n  c o n s t i t u t i o n a l  p r o t e c t i o n s  a g a i n s t  c r u e l  a n d  u n u s u a l  p u n i s h m e n t .  J u s t i c e  R a b i n o w i t z  t o o k  t h e  v i e w  t h a t  t h e  c o u r t  
h a d  j u r i s d i c t i o n  t o  r e v i e w  t h e  s e n t e n c e  a n d  t h a t  t h e  s e n t e n c e  w a s  e x c e s s i v e .  C h i e f  J u s t i c e  N e s b e t t  w a s  o f  t h e  o p i n i o n  t h a t  
t h e  c o u r t  l a c k e d  j u r i s d i c t i o n  t o  r e v i e w  t h e  s e n t e n c e  f o r  
e x c e s s i v e n e s s ,  a n d  f u r t h e r  t h a t  t h e  s e n t e n c e  d i d  n o t  c o n t r a v e n e  
c o n s t i t u t i o n a l  p r o t e c t i o n s  a g a i n s t  c r u e l  a n d  u n u s u a l  p u n i s h ­m e n t .

4
454 P . 2d 3 4 1 ,  3 54 ( A l a s k a  1 9 6 9 ) .  I n  B e r f i e l d  v .  

S t a t e ,  4 58 P . 2d 1 0 0 8 ,  1 0 1 1  ( A l a s k a  1 9 6 9 ) ,  we s a i d :
A m a j o r i t y  o f  t h e  c o u r t  a s  now c o n s t i t u t e d  h a s  n o t  

h a d  o c c a s i o n  t o  e x p r e s s  i t s e l f  o n  t h e  q u e s t i o n  
p r e s e n t e d  i n  B e a r  o f  w h e t h e r  t h i s  c o u r t  h a s  j u r i s ­
d i c t i o n  t o  r e v i e w  c r i m i n a l  s e n t e n c e s  f o r  a b u s e  o f  
d i s c r e t i o n .
5

S L A  1 9 6 9 ,  c h .  1 1 7 .  A c o m p r e h e n s i v e  s t u d y  c o n d u c t e d  
b y  t h e  J u d i c i a l  C o u n c i l  p l a y e d  a s i g n i f i c a n t  r o l e  i n  t h e  s h a p i n g  
a n d  e n a c t m e n t  o f  t h i s  l e g i s l a t i o n .
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l e n i e n t ;  h o w e v e r ,  w h en  a s e n t e n c e  i s  
a p p e a l e d  b y  t h e  s t a t e  a n d  t h e  d e f e n d a n t  
h a s  n o t  a p p e a l e d  t h e  s e n t e n c e ,  t h e  c o u r t  
i s  n o t  a u t h o r i z e d  t o  i n c r e a s e  t h e  
s e n t e n c e  b u t  m ay e x p r e s s  i t s  a p p r o v a l  o r  
d i s a p p r o v a l  o f  t h e  s e n t e n c e  a n d  i t s  r e a s o n s  
i n  a  w r ; t t e n  o p i n i o n .
I n  t h e  c ;o a t  b a r ,  t h e  s t a t e  h a s  a p p e a l e d  f r o m  t h e  

s e n t e n c e  i m p o s e d .  I n  s u c h  c i r c u m s t a n c e s ,  t h e  p r o v i s i o n s  o f  
s u b s e c t i o n  (b) o f  AS 1 2 . 5 5 . 1 2 0  p r o h i b i t  a n y  i n c r e a s e  i n  t h e  
s e n t e n c e  w h i c h  w a s  p a s s e d  b y  t h e  t r i a l  c o u r t  a l t h o u g h  t h i s  
c o u r t  may e x p r e s s  i t s  a p p r o v a l  o r  d i s a p p r o v a l  o f  t h e  s e n t e n c e  
i n  a w r i t t e n  o p i n i o n .

T h i s  a p p e a l  i s  t h e  f i r s t  b y  t h e  s t a t e  u n d e r  t h e  
1 9 6 9  a c t .  S i n c e  t h i s  l e g i s l a t i o n  i s  o f  g r e a t  s i g n i f i c a n c e  t o

6
S u b s e c t i o n  ( c )  o f  AS 1 2 . 5 5 . 1 2 0  t r e a t s  t h e  s u b j e c t  o f  

b a i l  i n  r e g a r d  t o  s e n t e n c e  a p p e a l s .  S e c t i o n s  1 a n d  2 o f  c h a p t e r  
1 1 7 ,  S L A  1 9 6 9  a m en d ed  t h e  s t a t u t e s  w h i c h  d e l i n e a t e  t h e  j u r i s ­
d i c t i o n  o f  b o t h  t h e  S u p r e m e  a n d  S u p e r i o r  C o u r t s  o f  t h e  S t a t e  o f
A l a s k a .  I n  r e g a r d  t o  t h i s  c o u r t ' s  j u r i s d i c t i o n ,  i f  w a s  p r o v i d e d  t h a t :

T h e  s u p r e m e  c o u r t  h a s  j u r i s d i c t i o n  t o  h e a r  a p p e a l s  o f  
s e n t e n c e s  o f  i m p r i s o n m e n t  l a w f u l l y  i m p o s e d  b y  t h e  
s u p e r i o r  c o u r t s  o n  t h e  g r o u n d s  t h a t  t h e  s e n t e n c e  i s  
e x c e s s i v e  o r  t o o  l e n i e n t  a n d ,  i n  t h e  e x e r c i s e  o f  t h i s  j u r i s d i c t i o n ,  may m o d i f y  t h e  s e n t e n c e  a s  p r o v i d e d  b y  
l a w  a n d  b y  t h e  c o n s t i t u t i o n  o f  t h i s  s t a t e .  F o r  t h e
p u r p o s e  o f  c o n s i d e r i n g  a p p e a l s  o f  s e n t e n c e s  o n  t h e s e
g r o u n d s ,  t h e  s u p r e m e  c o u r t  may s i t  i n  d i v i s i o n s .  ( S L A  
1 9 6 9 ,  c h .  1 1 7 ,  § 1 ,  c o d i f i e d  a s  AS 2 2 . 0 5 . 0 1 0 ( b ) ) .
I n  o r d e r  t o  c o n f o r m  w i t h  t h e  c h a n g e s  i n s t i t u t e d  b y  

c h a p t e r  1 1 7 ,  S L A  1 9 6 9 ,  S u p r e m e  C t .  R .  6 w a s  am en d ed  t o  r e a d  i n  
p a r t  a s  f o l l o w s :

. . . e x c e p t  t h a t  t h e  s t a t e  s h a l l  h a v e  a  r i g h t  t o  a p p e a l  i n  c r i m i n a l  c a s e s  . . .  o n  t h e  g r o u n d  t h a t  t h e  
s e n t e n c e  i s  t o o  l e n i e n t .

-4-



we deem  i t  i m p o r t a n t  t o  e x p r e s s  o u r  a p p r o v a l  o r  d i s a p p r o v a l  o f
7

s e n t e n c e s  w i t h i n  t h i s  c a t e g o r y  o f  s e n t e n c e  a p p e a l .  F o r  i n  o u r
v i e w ,  t h e  1 9 6 9  s e n t e n c e  a p p e a l  s t a t u t e  m a n i f e s t s  t h e  l e g i s l a t u r e ' s
a w a r e n e s s  o f  e x i s t i n g  d e f i c i e n c i e s  i n  s e n t e n c i n g  p r a c t i c e s
t i . _ o u g h o u t  A l a s k a ' s  e n t i r e  c o u r t  s y s t e m  a n d  t h e  c o m p e l l i n g
n e c e s s i t y  o f  d e v e l o p i n g  a p p r o p r i a t e  s e n t e n c i n g  c r i t e r i a .  T h e
p r i m a r y  g o a l  o f  s u c h  l e g i s l a t i o n  i s  a n  a t t e m p t  t o  i m p l e m e n t
A l a s k a ' s  c o n s t i t u t i o n a l  m a n d a t e  t h a t  " P e n a l  a d m i n i s t r a t i o n
s h a l l  b e  b a s e d  o. * t h e  p r i n c i p l e  o f  r e f o r m a t i o n  a n d  u p o n  t h e  n e e d

8
f o r  p r o t e c t i n g  t h e  p u b l i c . "

I n  t h e  c a s e  a t  b a r ,  a p p e l l a n t ,  t h e  S t a t e  o f  A l a s k a ,  
c l a i m s  t h a t  t h e  o n e - y e a r  c o n c u r r e n t  s e n t e n c e s  w e r e  t o o  l e n i e n t  
i n  v i e w  o f  t h e  s e v e r i t y  o f  t h e  c r i m e s  o f  f o r c i b l e  r a p e  a n d  
r o b b e r y ,  t h e  n e e d  t o  d e t e r  o t h e r s  f r o m  s u c h  b r u t a l  b e h a v i o r ,  
a n d  i n  v i e w  o f  t h e  p r e s e n t e n c e  r e c o m m e n d a t i o n s ,  a l l  o f  w h i c h  
c a l l e d  f o r  s i g n i f i c a n t l y  g r e a t e r  s e n t e n c e s  t h a n  t h o s e  w h i c h  
w e r e  i m p o s e d  b y  t h e  s u p e r i o r  c o u r t .

t h e  a d m i n i s t r a t i o n  o f  c r i m i n a l  j u s t i c e  i n  t h e  S t a t e  o f  A l a s k a ,

7
T h e  l a c k  o f  s e n t e n c e  r e v i e w  p r e c e d e n t  r e q u i r e s  t h a t  

t h i s  c o u r t ' s  d i s c r e t i o n  b e  e x e r c i s e d  i n  f a v o r  o f  e x p r e s s i o n  o f  o u r  
v i e w s  i n  a n  a t t e m p t  t o  a r t i c u l a t e  a n d  d e v e l o p  s e n t e n c i n g  s t a n d a r d s .  T h e  d e c i s i o n  t o  e x p r e s s  o u r  v i e w s  i n  a p p e a l s  b y  t h e  s t a t e  on 
g r o u n d s  o f  e x c e s s i v e  l e n i e n c y  r e f l e c t s  o u r  a w a r e n e s s  o f  t h e  
p o s s i b i l i t y  t h a t  d i s t o r t e d  c r i t e r i a  c o u l d  r e s u l t  i f  r e v i e w  w e r e  
l i m i t e d  e x c l u s i v e l y  t o  c l a i m s  o f  e x c e s s i v e  h a r s h n e s s .

A l a s k a  C o n s t . ,  a r t .  I ,  S 1 2 .
8



A t  t h e  t h r e s h o l d ,  we a r e  c o n f r o n t e d  w i t h  t h e  p r o b l e m
o f  d e t e r m i n i n g  t h e  s c o p e  o f  o u r  r e v i e w  o f  c r i m i n a l  s e n t e n c e s
u n d e r  t h e  1 9 6 9  a c t .  A s  we i n t e r p r e t  t h i s  l e g i s l a t i v e  e n a c t m e n t ,
i t  i s  o u r  d u t y  t o  e x a m i n e  t h e  p r o c e e d i n g s  b e l o w  t o  r e v i e w  f o r
e x c e s s i v e n e s s  o r  l e n i e n c y  t h e  s e n t e n c e  i m p o s e d  b y  t h e  t r i a l
c o u r t ,  i n  l i g h t  o f  t h e  n a t u r e  o f  t h e  c r i m e ,  t h e  d e f e n d a n t ' s
c h a r a c t e r ,  a n d  t h e  n e e d  f o r  p r o t e c t i n g  t h e  p u b l i c .  We a r e
a l s o  o b l i g e d  t o  c o n s i d e r  t h e  m a n n e r  i n  w h i c h  t h e  s e n t e n c e  w a s
i m p o s e d ,  i n c l u d i n g  t h e  s u f f i c i e n c y  a n d  a c c u r a c y  o f  t h e

9
i n f o r m a t i o n  u p o n  w h i c h  i t  w a s  b a s e d .  S e n t e n c e  r e v i e w  b y  
t h i s  c o u r t  m u s t  b e c a r r i e d  o u t  w i t h  a  v i e w  t o  e f f e c t u a t e  t h e  
p u r p o s e s  o f  t h e  1 9 6 9  a c t ,  a s  w e l l  a s  t h e  g o a l s  o f  s e n t e n c e  
r e v i e w  i n  g e n e r a l .  T h e  o b j e c t i v e s  o f  s e n t e n c e  r e v i e w  h a v e  b e e n  
s a i d  t o  b e :

( i )  t o  c o r r e c t  t h e  s e n t e n c e  w h i c h  i s  
e x c e s s i v e  i n  l e n g t h ,  h a v i n g  r e g a r d  t o  
t h e  n a t u r e  o f  t h e  o f f e n s e  , t h e  c h a r a c t e r  
o f  t h e  o f f e n d e r ,  a n d  t h e  p r o t e c t i o n  o f  
t h e  p u b l i c  i n t e r e s t ;

( i i )  t o  f a c i l i t a t e  t h e  r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r  b y  a f f o r d i n g  h im  an 
o p p o r t u n i t y  t o  a s s e r t  g r i e v a n c e s  he may 
h a v e  r e g a r d i n g  h i s  s e n t e n c e ;

( i i i )  t o  p r o m o t e  r e s p e c t  f o r  la w  b y  
c o r r e c t i n g  a b u s e s  o f  t h e  s e n t e n c i n g  
p o w e r  a n d  b y  i n c r e a s i n g  t h e  f a i r n e s s  o f  
t h e  s e n t e n c i n g  p r o c e s s ;  a n d

9
ABA P r o j e c t  o n  M inimum S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e ,  

S t a n d a r d s  R e l a t i n g  t o  A p p e l l a t e  R e i v e w  o f  S e n t e n c e s ,  S t a n d a r d  3 . 2  
( A p p r o v e d  D r a f t ,  1 9 6 8 ) .
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( i v )  t o  p r o m o t e  t h e  d e v e l o p m e n t  a n d  
a p p l i c a t i o n  o f  c r i t e r i a  f o r  s e n t e n c i n g  
w h i c h  a r e  b o t h  r a t i o n a l  a n d  j u s t . - ^

We t h i n k  t h i s  a  f a i r  s t a t e m e n t  o f  som e o f  t h e  g e n e r a l  o b j e c t i v e s
o f  s e n t e n c i n g  r e v i e w .

11
S e n t e n c i n g  i s  a  d i s c r e t i o n a r y  j u d i c i a l  f u n c t i o n .

When a  s e n t e n c e  i s  a p p e a l e d ,  we w i l l  m ake o u r  own e x a m i n a t i o n  o f  
t h e  r e c o r d  a n d  w i l l  m o d i f y  t h e  s e n t e n c e  i f  we a r e  c o n v i n c e d  t h a t  
t h e  s e n t e n c i n g  c o u r t  w a s  c l e a r l y  m i s t a k e n  i n  i m p o s i n g  t h e

10
ABA P r o j e c t  o n  M inimum S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e ,  

S t a n d a r d s  R e l a t i n g  t o  A p p e l l a t e  R e v i e w  o f  S e n t e n c e s ,  S t a n d a r d  1 . 2  ( A p p r o v e d  D r a f t ,  1 9 6 8 ) .  U n d e r  t h e  1 9 6 9  a c t ,  c o d i f i e d  a s  
A S 1 2 . 5 5 . 1 2 0 ( b ) ,  t h e  s t a t e  w a s  g i v e n  t h e  r i g h t  o f  a p p e a l  o n  t h e  
g r o u n d  t h a t  t h e  s e n t e n c e  i m p o s e d  w a s  t o o  l e n i e n t .  T h u s ,  o n e  o f  
t h e  o b j e c t i v e s  of s e n t e n c e  r e v i e w  u n d e r  o u r  s t a t u t e  i s  t o  e x p r e s s  
o u r  d i s a p p r o v a l  o f  t h e  s e n t e n c e  w h i c h  i s  t o o  l e n i e n t ,  h a v i n g  r e g a r d  t o  t h e  n a t u r e  o f  t h e  o f f e n s e ,  t h e  c h a r a c t e r  o f  t h e  o f f e n d e r ,  a n d  
p r o t e c t i o n  of t h e  p u b l i c .  S e e  a l s o  t h e  P r e s i d e n t ' s  C o m m i s s i o n  on 
L a w  E n f o r c e m e n t  an d  A d m i n i s t r a t i o n  o f  J u s t i c e ,  T a s k  F o r c e  R e p o r t :  T h e  C o u r t s  2 5 - 2 6  ( 1 9 6 7 )  .

11
G . M u e l l e r ,  P e n o l o g y  o n  A p p e a l :  A p p e l l a t e  R e v i e w  o f

L e g a l  b u t  E x c e s s i v e  S e n t e n c e s ,  15 V a n d .  L .  R e v .  6 7 1 ,  684 ( 1 9 6 2 ) ,  
s a y s  r e g a r d i n g  t h e  d i s c r e t i o n a r y  a s p e c t s  o f  s e n t e n c i n g  i n  c r i m i n a l  l a w ,

( s ) e n t e n c i n g  i s  a  j u d i c i a l  p r o b l e m ,  a n d  a s  l o n g  a s  t h e  
j u d i c i a r y  i s  v e s t e d  w i t h  a d i s c r e t i o n a r y  r a n g e  o f  
s e n t e n c e s ,  t h e r e  m u s t  b e  som e g u a r d  a g a i n s t  a p o s s i b l e  
a b u s e  o f  s u c h  d i s c r e t i o n ,  j u s t  a s  t h e r e  i s  a p p e l l a t e  
s u p e r v i s i o n  o v e r  e v e r y  o t h e r  e x e r c i s e  o f  j u d i c i a l  d i s c r e t i o n .
S e e  S t a t e  v .  P e t e ,  4 2 0  P . 2d 338 ( A l a s k a  1 9 6 6 ) ;

B a t t e s e  v .  S t a t e ,  4 2 5  P . 2d 606 ( A l a s k a  1 9 6 7 ) ;  E g e l a k  v .  S t a t e ,4 3 8  P . 2d 7 1 2  ( A l a s k a  1 9 6 8 ) .
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o f  r e f o r m a t i o n  a n d  n e c e s s i t y  o f  p r o t e c t i n g  t h e  p u b l i c  c o n s t i t u t e
13t h e  t o u c h s t o n e s  o f  p e n a l  a d m i n i s t r a t i o n .  M u l t i p l e  g o a l s  a r e  

e n c o m p a s s e d  w i t h i n  t h e s e  b r o a d  c o n s t i t u t i o n a l  s t a n d a r d s .  W i t h i n  
t h e  a m b i t  o f  t h i s  c o n s t i t u t i o n a l  p h r a s e o l o g y  a r e  f o u n d  t h e  
o b j e c t i v e s  o f  r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r  i n t o  a n o n c r i m i n a l  
m em ber o f  s o c i e t y ,  i s o l a t i o n  o f  t h e  o f f e n d e r  f r o m  s o c i e t y  t o  p r e v e n t  
c r i m i n a l  c o n d u c t  d u r i n g  t h e  p e r i o d  o f  c o n f i n e m e n t ,  d e t e r r e n c e  o f  
t h e  o f f e n d e r  h i m s e l f  a f t e r  h i s  r e l e a s e  f r o m  c o n f i n e m e n t  o r  o t h e r  
p e n o l o g i c a l  t r e a t m e n t ,  a s  w e l l  a s  d e t e r r e n c e  o f  o t h e r  rre m b e rs  o f  
t h e  c o m m u n it y  who m i g h t  p o s s e s s  t e n d e n c i e s  c o w a r d  c r i m i n a l  c o n d u c t

12
s a n c t i o n  i t  d i d .  Under A l a s k a ' s  C o n s t i t u t i o n ,  t h e  p r i n c i p l e s

12
I n  t h e  A B A ' s  P r o j e c t  o n  Minimum S t a n d a r d s  f o r  C r i m i n a l  

J u s t i c e ,  S t a n d a r d s  R e l a t i n g  t o  A p p e l l a t e  R e v i e w  o f  S e n t e n c e s ,  
S t a n d a r d  3 . 1 ,  4 9 - 5 0  ( A p p r o v e d  D r a f t ,  1 9 6 8 ) ,  w h i l e  c l e a r  r e c o g n i t i o n  
i s  a c c o r d e d  t h e  d i f f i c u l t y  o f  a r t i c u l a t i n g  p r e c i s e l y  t h e  p r o p e r  r o l e  o f  r e v i e w i n g  c o u r t s  i n  s e n t e n c i n g  a p p e a l s ,  i t  i s  s u g g e s t e d  t h a t

r e s p e c t  f o r  t h e  d i s c r e t i o n  o f  t h e  t r i a l  j u d g e  s h o u l d  n o t  
p r e v e n t  t h e  r e v i e w i n g  c o u r t  f r o m  m a k i n g  i t s  own i n q u i r y  
i n t o  t h e  j u s t i c e  o f  t h e  s e n t e n c e  b e f o r e  i t .  H a v i n g  made 
t h a t  i n q u i r y ,  t h e  r e v i e w i n g  c o u r t ,  t o  b e  s u r e ,  s h o u l d  
n o t  ' t i n k e r '  w i t h  t h e  s e n t e n c e .  S t i l l ,  t h e  p o i n t  r e m a i n s  
t h a t  a n  i n d e p e n d e n t  e x a m i n a t i o n  o f  t h e  j u s t i c e  o f  t h e  
p a r t i c u l a r  s e n t e n c e  i s  n e c e s s a r y  i n  o r d e r  f o r  t h e  r e v i e w  p r o c e s s  t o  p r o p e r l y  f u n c t i o n .

S e e  a l s o  P r e s i d e n t ' s  C o m m i s s i o n  o n  Law  E n f o r c e m e n t  a n d  
A d m i n i s t r a t i o n  o f  J u s t i c e ,  T a s k  F o r c e  R e p o r t :  T h e  C o u r t s  26 ( 1 9 6 7 ) ;P r e s i d e n t ' s  C o m m i s s i o n  on Law  E n f o r c e m e n t  a n d  A d m i n i s t r a t i o n  o f  
J u s t i c e ,  T h e  C h a l l e n g e  o f  C r i m e  i n  a  F r e e  S o c i e t y  3 5 7 - 5 8  (A vo n  1 9 6 8 ) .

A l a s k a  C o n s t . ,  a r t .  I ,  § 1 2 .
13
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s i m i l a r  t o  t h a t  o f  t h e  o f f e n d e r ,  a n d  c o m m u n it y  c o n d e m n a t i o n  o f
t h e  i n d i v i d u a l  o f f e n d e r ,  o r  i n  o t h e r  w o r d s ,  r e a f f i r m a t i o n  o f
s o c i e t a l  n o r m s  f o r  t h e  p u r p o s e  o f  m a i n t a i n i n g  r e s p e c t  f o r  t h e

14
n o r m s  t h e m s e l v e s .

15
I n  F a u l k n e r  v .  S t a t e , i t  w a s  s a i d ,
d e t e r m i n a t i o n  o f  a n  a p p r o p r i a t e  s e n t e n c e  
i n v o l v e s  t h e  j u d i c i o u s  b a l a n c i n g  o f  
m any a n d  o f t t i m e s  c o m p e t i n g  f a c t o r s .  .
. . [ o f  w h i c h ]  p r i m a c y  c a n n o t  b e a s c r i b e d  
t o  a n y  p a r t i c u l a r  f a c t o r .  °

We now t u r n  t o  t h e  f a c t s  o f  t h e  c a s e  a t  b a r .  A t  t h e  
t i m e  a p p e l l e e  c o m m i t t e d  t h e  c r i m e s  o f  f o r c i b l e  r a p e  a n d  r o b b e r y ,  
h e  w a s  a n  u n m a r r i e d  m em ber o f  t h e  U n i t e d  S t a t e s  A rm e d  F o r c e s

14
A p p e l l a t e  R e v i e w  o f  P r i m a r y  S e n t e n c i n g  D e c i s i o n s :  A

C o n n e c t i c u t  C a s e  S t u d y ,  69 Y a l e  L . J .  1 4 5 4  ( 1 9 6 0 ) .
15

4 4 5  P . 2d 8 1 5 ,  823 ( A l a s k a  1 9 6 8 ) .
16

I n  B e a r  ~ .  S t a t e ,  439 P . 2d 4 3 2 ,  4 3 6  ( A l a s k a  1 9 6 8 )  ( f o o t n o t e  o m i t t e d ) ,  we s a i d :
T h e  d e t e r m i n a t i o n  o f  t h e  e x a c t  p e r i o d  o f  t i m e  t h a t  a 
c o n v i c t e d  d e f e n d a n t  s h o u l d  s e r v e  i s  b a s i c a l l y  a 
s o c i o l o g i c a l  p r o b l e m  t o  b e  r e s o l v e d  b y  a c a r e f u l  
w e i g h i n g  o f  t h e  p r i n c i p l e  o f  r e f o r m a t i o n  a n d  t h e  n e e d  f o r  p r o t e c t i n g  t h e  p u b l i c .
I n  A p p e l l a t e  R e v i e w  o f  P r i m a r y  S e n t e n c i n g  D e c i s i o n s :  AC o n n e c t i c u t  C a s e  S t u d y ,  69 Y a l e  L . J .  1 4 5 4  ( 1 9 6 0 ) ,  i t  i s  s t a t e d  i n  p a r t :
[ T ] o  d e t e r m i n e  t h e  a p p r o p r i a t e  t y p e  a n d  d e g r e e  o f  

s a n c t i o n  t o  b e  a p p l i e d ,  t h e  s e n t e n c i n g  a u t h o r i t y  m u s t  
d e c i d e  w h i c h  a i m  i s  p r i m a r i l y  t o  b e  i m p l e m e n t e d  a n d  t h e  
r e l a t i v e  w e i g h t  t o  b e  a s s i g n e d  t o  s e c o n d a r y  a i m s .



17
s t a t i o n e d  a t  F o r t  R i c h a r d s o n ,  n e a r  A n c h o r a g e ,  A l a s k a .  A p p e l l e e
w a s  b o r n  i n  1 9 4 8 ,  t h e  y o u n g e s t  o f  e i g h t  c h i l d r e n .  H i s  y o u t h  w a s
s p e n t  on t h e  f a m i l y ' s  d a i r y  f a r m  i n  W a s h i n g t o n  C o u r t y ,  M a r y l a n d .
He p l a y e d  b a s k e t b a l l  o n  t h e  B o o n s b o r o  H i g h  S c h o o l  t e a m ,  w a s  a
m em ber o f  F u t u r e  F a r m e r s  o f  A m e r i c a  a n d  t h e  B o y  S c o u t s . A p p e l l e e
d i d  n o t  c o m p l e t e  h i g h  s c h o o l ,  h a v i n g  d r o p p e d  o u t  o n e  m o n th  p r i o r  

18
t o  g r a d u a t i o n .  A f t e r  a s e r i e s  o f  v a r y i n g  t y p e s  o f  e m p l o y m e n t ,  
a p p e l l e e  w a s d r a f t e d  i n t o  t h e  U n i t e d  S t a t e s  A rm y i n  1 9 6 8 .  A t  
s e n t e n c i n g ,  i t  w a s  d i s c l o s e d  t h a t  a p p e l l e e  d i d  n o t  h a v e  a n y  p r i o r  
c r i m i n a l  r e c o r d ,  w a s  n o t  a  u s e r  o f  d r u g s ,  a n d  w a s o n l y  a s o c i a l  
d r i n k e r .

F ro m  t h e  r e c o r d  t h a t  h a s  b e e n  f u r n i s h e d ,  i t  a p p e a r s  
t h a t  a p p e l l e e  a n d  a  c o m p a n i o n  p i c k e d  up t h e  p r o s e c u t r i x  a t  a 
d o w n to w n  l o c a t i o n  i n  A n c h o r a g e .  A f t e r  d r i v i n g  t h e  v i c t i m  a r o u n d  
i n  t h e i r  c a r ,  a p p e l l e e  a n d  h i s  c o m p a n i o n  b e a t  h e r  a n d  f o r c i b l y

17
A p p e l l e e ' s  c o m m a n d in g  o f f i c e r  s t a t e d ,  p r i o r  t o  

s e n t e n c i n g ,  t h a t  a p p e l l e e  w a s  a n  e x c e l l e n t  s o l c . i e r ,  t a k e s  o r d e r s  w e l l ,  a n d  w a s on  t h e  p r o m o t i o n  l i s t  b e f o r e  h i s  c r i m e s .
18

A p p e l l e e  a s s e r t s  h e w a s f o r c e d  t o  t a k e  t h i s  a c t i o n  
b e c a u s e  h i s  f a t h e r  n e e d e d  h i s  h e l p  on  t h e  f a m i l y  d a i r y  f a r m .
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r a p e d  h e r  f o u r  t i m e s .  D u r i n g  t h i s  sam e p e r i o d  o f  t i m e ,  t h e  
v i c t i m ' s  m o n ey w a s r e m o v e d  f r o m  h e r  p u r s e .  Upon c o m p l e t i o n  o f  
t h e s e  e v e n t s ,  t h e  p r o s e c u t r i x  w a s  p e r m i t t e d  t o  l e a v e  t h e  v e h i c l e  
t o  t h e  a c c o m p a n i m e n t  o f  d i r e  t h r e a t s  o f  r e p r i s a l s  i f  s h e  
a t t e m p t e d  t o  r e p o r -; t h e  i n c i d e n t  t o  t h e  p o l i c e .

T h e  p r e s a n t e n c e  r e p o r t  w h i c h  w a s  f u r n i s h e d  t o  t h e  
t r i a l  c o u r t  p r i o r  t o  s e n t e n c i n g  c o n t a i n s  a p p e l l e e ' s  v e r s i o n  o f  
t h e  r a p e s .  A c c o r d i n g  t o  a p p e l l e e ,  h e  f e l t  " t h a t  i t  w a s n ' t  r a p e  
a s  f o r c i b l e  a n d  a c a i n s t  h e r  w i l l  on my p a r t . "  A s  t o  h i s  
c o n v i c t i o n  o f  r o b b e r y ,  a p p e l l e e  s t a t e s :  " I  f o u n d  t h e  m on ey o n
t h e  f l o o r  o f  t h e  c a r  a f t e r w a r d s  an d  w a s  p l a n n i n g  on g i v i n g  i "  
b a c k ,  b u t  d i d n ' t  j e t  t o  s e e  t h e  g i r l . "  A t  t h e  t i m e  o f  s e n t e n c i n g ,  
a p p e l l e e  t o l d  t h e  c o u r t  t h a t  h e " d i d n ' t  d i r e c t  a n y  v i o l e n c e  
a g a i n s t  t h e  g i r l . "

T h e  D i v i s i o n  o f  C o r r e c t i o n s ,  i n  i t s  p r e s e n t e n c e  r e p o r t ,  
r e c o m m e n d e d  a p p e l l e e  be i n c a r c e r a t e d  a n d  p a r o l e  be d e n i e d .  T h e  
a s s i s t a n t  d i s t r i c t  a t t o r n e y  who a p p e a r e d  f o r  t h e  s t a t e  a t  t i e  
t i m e  o f  s e n t e n c i n g  re c o m m e n d e d  t h a t  a p p e l l e e  r e c e i v e  c o n c u r r e n t  
s e v e n - y e a r  s e n t e r c e s  w i t h  tw o y e a r s  s u s p e n d e d  o n  t h e  tw o r a p s  
c o n v i c t i o n s ,  a n d  t h a t  t h e  a p p e l l e e  b e s e n t e n c e d  t o  a  c o n s e c u t i v e  
f i v e - y e a r  t e r m  o f  i m p r i s o n m e n t  o n  t h e  r o b b e r y  c o n v i c t i o n ,  a n d  
t h a t  t h i s  s e n t e n c e  b e  s u s p e n d e d  a n d  a p p e l l e e  b e  p l a c e d  o n

19

T h e  p r o s e c u t r i x  w a s a l s o  f o r c e d  t o  p e r f o r m  a n  a c t  o f  f e l l a t i o  w i t h  a p p e l l e e ' s  c o m p a n i o n .
19



p r o b a t i o n  d u r i n g  t h i s  p e r i o d  o f  t i m e .  A t  t h e  t i m e  o f  s e n t e n c i n g ,  
a r e p r e s e n t a t i v e  o f  t h e  D i v i s i o n  o f  C o r r e c t i o n s  re c o m m e n d e d  t h a t  
a p p e l l e e  s e r v e  tw o  y e a r s  o n  e a c h  o f  t h e  r a p e  c o n v i c t i o n s  a n d  t h a t  
a p p e l l e e  b e s e n t e n c e d  t o  tw o  y e a r s  s u s p e n d e d  w i t h  p r o b a t i o n  a s  t o  
t h e  r o b b e r y  c o n v i c t i o n .  I n  h i s  o p i n i o n ,  t h e r e  w a s  " a n  e x c e l l e n t  
p o s s i b i l i t y  o f  . . . e a r l y  p a r o l e . "  C o u n s e l  f o r  a p p e l l e e  
c o n c u r r e d  i n  t h e  D i v i s i o n  o f  C o r r e c t i o n s '  r e c o m m e n d a t i o n .  A s  w a s

20

20
A f t e r  t h e  s t a t e  made i t s  r e c o m m e n d a t i o n ,  t h e  f o l l o w i n g

t r a n s p i r e d :
' THE COURT: I  w i s h  M r. T o b e y  w e r e  - -  w e r e  h e r e .  I

w o u l d  l i k e  t o  f i n d  o u t  . . . why h y  m a k e s  t h a t  
p a r t i c u l a r  r e c o m m e n d a t i o n  a n d  I  p r e s u m e  y o u  d o n ' t  k n o w ?

MR. F E L T O N : N o , Y o u r  H o n o r ,  t h i s  i s  w h a t  I  t r i e d  t o
e x p l a i n  t o  t h e  C o u r t  e a r l i e r ,  why !:he — d e f e n s e  
c o u n s e l  may s p e c i f i c a l l y  r e q u e s t  M r. T o b e y ' s  p r e s e n c e  
r a t h e r  t h a n  my ow n .

MR. KERNAN [ t r i a l  c o u n s e l  f o r  a p p e l l e e ] : I  ^ a s  n o t
a w a r e ,  Y o u r  H o n o r ,  t h a t  M r. T o b e y  w o u l d  b e  u n a v a i l a b l e  
^ n d  . . . s i n c e  t h i s  i s  — I  b e l i e v e  t h e  s e n t e n c e  t h a t ' s  
b e e n  r e c o m m e n d e d  . . .  i t  i s  a v e r y  v i n d i c t i v e  s e n t e n c e .
. . . U n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  I  w o u l d  
l i k e  t o  h a v e  M r. T o b e y  h e r e  t o  e x p l a i n  h i s  r e a s o n i n g .

THE COURT: . . . .  I  s u p p o s e  e v e r y b o d y  e l s e  b e i n g  h e r e ,  
we m i g h t  a s  w e l l  g o  a h e a d  a n d  p a s s  t h e  s e n t e n c e .  . . .

MR. F E L T O N : I  t h i n k ,  Y o u r  H o n o r ,  t h a t  p r i m a r i l y  t h eS t a t e  w a s  c o n c e r n e d  — o r  a p p a l l e d  b y  t h e  — t h e  
a p p a r e n t  v i o l e n c e  i n v o l v e d  i n  t h i s  t h i n g .  I  t h i n k  
t h i s  i s  p r o b a b l y  t h e  m a j o r  r e a s o n  t h a t  M r. T o b e y  
re c o m m e n d e d  t h e s e  t h i n g s  t h a t  h e ' s  i n d i c a t e d  t o  m e, 
Y o u r  H o n o r .



o n e - y e a r  t e r m s  o f  i m p r i s o n m e n t  a n d  p r o v i d e d  f o r  p a r o l e  a t  t h e
21

d i s c r e t i o n  o f  t h e  p a r o l e  b o a r d .  T h e  t r i a l  j u d g e  f u r t h e r  
re c o m m e n d e d  t h a t  a p p e l l e e  b e  p l a c e d  i n  a  m inim um  s e c u r i t y  
f a c i l i t y .

I n  i m p o s i n g  t h i s  s e i t e n c e ,  t h e  t r i a l  j u d g e  r e m a r k e d
t h a t  h e w a s  " s o r r y  t h a t  t h e  [ m i l i t a r y ]  r e g u l a t i o n s  w o u l d  n o t
p e r m i t  k e e p i n g  [ a p p e l l e e ]  . . .  i n  t h e  s e r v i c e  i f  h e  w a n t e d  t o
s t a y  b e c a u s e  i t  s e e m s  t o  me t h a t  i s  . . .  a  b e t t e r  s e t u p  f o r

22
e v e r y b o d y  c o n c e r n e d  t h a n  p u t t i n g  h im  i n  t h e  p e n i t e n t i a r y . "
A t  a l a t e r  p o i n t  i n  h i s  r e m a r k s ,  t h e  t r i a l  j u d g e  s a i d :

Now a s  a m a t t e r  o f  f a c t ,  I  h a v e  s e n t e n c e d  
y o u  t o  a m inim um  on  a l l  3 c o u n t s  h e r e  b u t  
t h e r e  w i l l  be no p r o b l e m  a s  f a r  a s  I ' m  
c o n c e r n e d  f o r  y o u  t o  b e p a r o l e d  a t  t h e  
f i r s t  d a y  t h e  P a r o l e  B o a r d  s a y s  t h a t  
y o u ' r e  e l i g i b l e  f o r  p a r o l e .  . . . [ I f ]  
t h e  P a r o l e  B o a r d  s h o u l d  d e c i d e  10 d a y s  
f r o m  now t h a t  y o u ' r e  e l i g i b l e  f o r  p a r o l e  
a n d  p a r o l e  y o u ,  i t ' s  e n t i r e l y  s a t i s f a c t o r y

i n d i c a t e d  a t  t h e  o u t s e t ,  t h e  t r i a l  c o u r t  imposed c o n c u r r e n t

21
T h e s e  w e r e  m in im u m  s e n t e n c e s  u n d e r  t h e  a p p l i c a b l e  

s t a t u t e s .  R a p e  c a r r i e s  a  p o t e n t i a l  r a n g e  o f  i m p r i s o n m e n t  f r o m  
1 t o  20 y e a r s  w h i l e  a c o n v i c t i o n  o f  r o b b e r y  c a n  r e s u l t  i n
i m p r i s o n m e n t  f r o m  1 t o  15 y e a r s .

22
C o l l a t e r a l  c o n s e q u e n c e s  f l o w i n g  f r o m  an  a c c u s e d ' s  

c o n v i c t i o n  may b e  c o n s i d e r e d  b y  t h e  t r i a l  j u d g e  i n  a r r i v i n g  a t
a n  a p p r o p r i a t e  s e n t e n c e .  I n  a d d i t i o n  t o  g i v i n g  w e i g h t  t o  t h e
f a c t  t h a t  m i l i t a r y  r e g u l a t i o n s  p r o h i b i t e d  a p p e l l e e ' s  r e t e n t i o n  
i n  t h e  s e r v i c e ,  t h e  r e c o r d  f u r t h e r  i n d i c a t e s  t h a t  t h e  t r i a l  
j u d g e  a l s o  t o o k  i n t o  c o n s i d e r a t i o n  t h e  f a c t  t h a t  a p p e l l e e ' s  
c o n v i c t i o n  w o u l d  r e s u l t  i n  h i s  r e c e i v i n g  a n  u n d e s i r a b l e  d i s ­c h a r g e  f r o m  t h e  m i l i t a r y  s e r v i c e .
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E x e r c i s i n g  t h e  a p p e l l a t e  j u r i s d i c t i o n  v e s t e d  i n  t h i s  
c o u r t  b y  v i r t u e  o f  t h e  p r o v i s i o n s  o f  AS 1 2 . 5 5 . 1 2 0 ( b ) ,  we e x p r e s s  
o u r  d i s a p p r o v a l  o f  t h e  s e n t e n c e  w h i c h  w a s  i m p o s e d  b y  t h e  t r i a l  
c o u r t  i n  t h e  c a s e  a t  b a r .  I n  o u r  o p i n i o n ,  t h e  s e n t e n c e  w a s  t o o  
l e n i e n t  c o n s i d e r i n g  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  c o m m i s s i o n  
o f  t h e s e  c r i m e s .  I t  f u r t h e r  a p p e a r s  t h a t  s e v e r a l  s i g n i f i c a n t  
g o a l s  o f  o u r  s y s t e m  o f  p e n a l  j u s t i c e  w e r e  a c c o r d e d  l i t t l e  o r  no 
w e i g h t  b y  t h e  s e n t e n c i n g  c o u r t .

F o r c i b l e  r a p e  a n d  r o b b e r y  r a n k  among t h e  m o s t  s e r i o u s

23
w i t h  t h e  c o u r t .

23
S u p r e m e  C t .  R .  2 1 ( f )  r e q u i r e s  t h a t :
A t  t h e  t i m e  o f  i m p o s i t i o n  o f  s e n t e n c e  t h e  j u d g e  

s h a l l  m ake a  s t a t e m e n t  on t h e  r e c o r d  e x p l a i n i n g  h i s  
r e a s o n s  f o r  i m p o s i t i o n  o f  t h e  s e n t e n c e .
T h e  ABA r e c o m m e n d s  t h a t  when s e n t e n c e  i s  i m p o s e d  t h ec o u r t
n o r m a l l y  s h o u l d  s t a t e  f o r  t h e  r e c o r d  i n  t h e  p r e s e n c e  
o f  t h e  d e f e n d a n t  t h e  r e a s o n s  f o r  s e l e c t i n g  t h e  
p a r t i c u l a r  s e n t e n c e  t o  be i m p o s e d .  I n  t h e  e x c e p t i o n a l  
c a s e s  w h e r e  t h e  c o u r t  d e e m s i t  i n  t h e  b e s t  i n t e r e s t s  
o f  t h e  d e f e n d a n t  n o t  t o  s t a t e  f u l l y  i n  h i s  p r e s e n c e  
t h e  r e a s o n s  f o r  t h e  s e n t e n c e ,  t h e  c o u r t  s h o u l d  p r e p a r e  s u c h  a s t a t e m e n t  f o r  i n c l u s i o n  i n  t h e  r e c o r d  . . . .
T h e  b a s i c  r e a s o n s  f o r  t h i s  r e q u i r e m e n t  a r e  t h a t  a 

s t a t e m e n t  o f  t h e  r e a s o n s  b y  t h e  s e n t e n c i n g  j u d g e  s h o u l d  g r e a t l y  
i n c r e a s e  t h e  r a t i o n a l i t y  o f  s e n t e n c e s ,  s u c h  a s t a t e m e n t  c a n  b e 
o f  t h e r a p e u t i c  v a l u e  t o  t h e  d e f e n d a n t ,  a n d  t h e  s t a t e m e n t  c a n  b e  
o f  s i g n i f i c a n c e  t o  a n  a p p e l l a t e  c o u r t  f a c e d  w i t h  t h e  p r o s p e c t  o f  r e v i e w i n g  t h e  s e n t e n c e .

ABA P r o j e c t  o n  Minimum S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e ,  
S e n t e n c i n g  A l t e r n a t i v e s  a n d  P r o c e d u r e s ,  S t a n d a r d  5 . 6  ( i i )  2 6 9 ,  2 7 0 - 7 1  ( A p p r o v e d  D r a f t ,  1 9 6 8 ) .
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c r i m e s .  I n  t h e  c a s e  a t  b a r ,  t h e  r e c o r d  r e f l e c t s  t h a t  t h e  t r i a l  
j u d g e  e x p l i c i t l y  s t a t e d ,  o n  s e v e r a l  o c c a s i o n s ,  t h a t  h e  d i s b e l i e v e d  
a p p e l l e e  a n d  b e l i e v e d  t h e  p r o s e c u t r i x ' s  v e r s i o n  o f  w h a t  h a p p e n e d  
a f t e r  s h e  e n t e r e d  t h e  v e h i c l e  w h i c h  w a s o c c u p i e d  b y  a p p e l l e e  a n d  
h i s  c o m p a n i o n .  C o n s i d e r i n g  b o t h  t h e  j u r y ' s  a n d  t h e  t r i a l  j u d g e ' s  
r e s o l u t i o n  o f  t h i s  i s s u e  o f  c r e d i b i l i t y ,  a n d  t h e  v i o l e n t  
c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  c o m m i s s i o n  o f  t h e s e  d a n g e r o u s  
c r i m e s ,  we h a v e  d i f f i c u l t y  i n  u n d e r s t a n d i n g  why o n e - y e a r  
c o n c u r r e n t  s e n t e n c e s  w e r e  t h o u g h t  a p p r o p r i a t e .

R e v i e w  o f  t h e  s e n t e n c i n g  p r o c e e d i n g s  l e a d s  t o  t h e
i m p r e s s i o n  t h a t  t h e  t r . ’ a l  j u d g e  w a s  a p o l o g e t i c  i n  r e g a r d  t o  h i s
d e c i s i o n  t o  i m p o s e  a s a n c t i o n  o f  i n c a r c e r a t i o n .  Much w a s made
o f  a p p e l l e e ' s  f i n e  m i l i t a r y  r e c o r d  a n d  h i s  p o t e n t i a l  e l i g i b i l i t y

24 c mf o r  e a r l y  p a r o l e .  On t h e  o t -h a r  h a n d ,  t h e  r e c o r d  i s  d e v o i d  o f
a n y  t r a c e  o f  r e m o r s e  o n  a p p e l l e e ' s  p a r t .  S e e m i n g l y  a l l  b u t  
f o r g o t t e n  i n  t h e  s e n t e n c i n g  p r o c e e d i n g s  i s  t h e  v i c t i m  o f  
a p p e l l e e ' s  r a p e s  a n d  r o b b e r y .  On t h e  o t h e r  h a n d ,  t h e  r e c o r d  
d i s c l o s e s  t h a t  t h e  t r i a l  j u d g e  p r o p e r l y  c o n s i d e r e d  t h e  m i t i g a t i n g  
c i r c u m s t a n c e  t h a t  t h e  p r o s e c u t r i x ,  who a t  t h e  t i m e  d i d  n o t  know 
e i t h e r  a p p e l l e e  o r  h i s  c o m p a n i o n ,  v o l u n t a r i l y  e n t e r e d  a p p e l l e e ' s

2 4

A m i l i t a r y  s p o k e s m a n  r e p r e s e n t e d  t o  t h e  s e n t e n c i n gc o u r t  t h a t :
An o c c u r r e n c e  s u c h  a s  t h e  o n e  c o n c e r n e d  i s  v e r y  common 
a n d  h a p p e n s  many t i m e s  e a c h  n i g h t  i n  A n c h o r a g e .  N e e d ­
l e s s  t o  s a y ,  D o n a l d  C h a n e y  w a s t h e  u n l u c k y  ' G . I . '  t h a t  p i c k e d  a y o u n g  l a d y  who t o l d .



c a r .  B u t  t h e  c r u x  o f  o u r  d i s a p p r o v a l  o f  t h e  s e n t e n c e  s t e m s  
f r o m  w h a t  we c o n s i d e r  t o  b e  t h e  t r i a l  j u d g e ' s  d e - e m p h a s i s  o f  
s e v e r a l  i m p o r t a n t  g o a l s  o f  c r i m i n a l  j u s t i c e .

I n  v i e w  o f  t h e  c i r c u r .  a n c e s  o f  t h i s  r e c o r d ,  we 
t h i n k  t h e  s e n t e n c e  i m p o s e d  i s  n o t  w e l l  c a l c u l a t e d  t o  a c h i e v e  
t h e  o b j e c t i v e  o f  r e f o r m a t i o n  o f  t h e  a c c u s e d .  C o n s i d e r i n g  t h e  
a p o l o g e t i c  t o n e  o f  t h e  s e n t e n c i n g  p r o c e e d i n g s ,  t h e  c o u r t ' s  
e n d o r s e m e n t  o f  a n  e x t r e m e l y  e a r l y  p a r o l e ,  a n d  t h e  c o n c u r r e n t  
m inim um  s e n t e n c e s  w h i c h  w e r e  i m p o s e d  f o r  t h e s e  t h r e e  s e r i o u s  
f e l o n i e s ,  we f a i l  t o  d i s c e r n  how t h e  o b j e c t i v e  o f  r e f o r m a t i o n  
w a s  e f f e c t u a t e d .  A t  m o s t ,  a p p e l l e e  w a s  t o l d  t h a t  h e  w a s  o n l y  
t e c h n i c a l l y  g u i l t y  an d  m i n i m a l l y  b l a m e w o r t h y ,  a l l  o f  w h i c h  
m i n i m i z e d  t h e  p o s s i b i l i t y  o f  a p p e l l e e ' s  c o m p r e h e n d i n g  t h e  
w r o n g f u l n e s s  o f  h i s  c o n d u c t .

We a l s o  t h i n k  t h a t  t h e  s e n t e n c e  im p o s e d  f a l l s  s h o r t  
o f  e f f e c t u a t i n g  t h e  g o a l  o f  c o m m u n it y  c o n d e m n a t i o n ,  o r  t h e  
r e a f f i r m a t i o n  o f  s o c i e t a l  n o r m s  f o r  t h e  p u r p o s e  o f  m a i n t a i n i n g  
r e s p e c t  f o r  t h e  n o r m s  t h e m s e l v e s .  I n  s h o r t ,  k n o w l e d g e  o f  t h e  
c a l c u l a t e d  c i r c u m s t a n c e s  i n v o l v e d  i n  t h e  c o m m i s s i o n  o f  t h e s e  
f e l o n i e s  a n d  t h e  s e n t e n c e  i m p o s e d  c o u l d  l e a d  t o  t h e  c o n c l u s i o n  
t h a t  f o r c i b l e  r a p e  a n d  r o b b e r y  a r e  n o t  r e f l e c t i v e  c f  s e r i o u s  
a n t i s o c i a l  c o n d u c t .  T h u s ,  r e s p e c t  f o r  s o c i e t y ' s  c o n d e m n a t i o n  
o f  f o r c i b l e  r a p e  a n d  r c b b e r y  i s  e r o d e d  an d  r e a f f i r m a t i o n  o f


