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INITIATIVE MEASURE TO BE SUBMITTED DIRECTLY TO THE ELECTORS
FINANCIAL DISCLOSURES AND LIMTATIONS AFFECTING POLITICAL CAVPAIGNS, PUBLIC L, FICIALS AND
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(Po not sign as circulator until you send in p<tiiion. Petition m id NOT be notarised,l

DECLARATION 01: CIRCULATOR

| am registered to vote in the Counly(or City and COUNLY) 0f g nrd of the State of California. Each of the sign*,
turcs to this petition was signed in ‘my Presence Each signature of this petition is, to the best of ny knowladgc and belief, the genuine signa-
ture of the person whose name it purports to be. | circulated thedpetltlon in the above County (or City and County) and no other County,

I declare under penalty of perjury that the foregoing is true and correct.

SIGNATURE OF PETITION CIRCULATOR STtsEET ADDRESS CITY OR TOWN BATE
Print Last Name.
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ThIS is not pr.rt of the legal rtccument! This is not pr:? of .he legal document!

BECAUSE OF THE PAPER SHORTAGE -WE ARE PLACING 1HESE BRIEF CHAPTER OUTLINES IN THIS
SPACE FOR YOUR CONVENIENCE. FOR A LONGER, IVIORE DETAILED OUTLINE CONTACT ANY
COMMON CAUSE OFFICE.

CHAPTFR I.Statement of Purpose. Government has become unresponsive to the needs of the people, largely as a result of

the domination of well-financed special interests.To reduce the excessive influence of money on the political process and to
return politics to the citizen arc primary goals of this initiative. This measure requires regulation, on state and local levels, of
lobbyist activities, disclosure and disqualification of specified officials with conflicts ot interest, campaign finance disclosure
and codings on upward-spirating campaign spending, and the reduction of incumbents’ advantage. All reports arc public. Chapter
8 is enacted immediately. All other sections ate enacted January 7, 1975. Amendments require two-thirds vote of both houses
of the legislature.

CHAPTER 2. Definitions.

CHAPTER 3. Fair Political Practices Commission. The Commission shall be a five member, inulti-paitisar, independent admin-
istrative and investigatory body. The Governor appoints the chairman and an additional member from a different political party.
The Attorney General, Secretary of State, and Controller will each appoint one member. The Commission is empowered to
subpoena records and witnesses,-publicize information, investigate violations, .ssuc injunctive relief and levy fines. The Commis-
sion will receive SI million for each fiscal year.

CHAPTER 4. Campaign Disclosure. All campaign contribution mid expenditures of $50 or more must be rcpoited by all candidates
for state and local elective office, with the name, address, occupation and employers’ name of the contributor. This information
must be filed 40 and 12 days prior to, and 65 days after election day and every six months while in office. Committees supporting
or opposing candidates or ballot measures must also file under similar rules. All statemen; will be filed with the Secreiaiy oi .State
and audited by the Franchise Tux Hoard. ‘.

CHAPTER 5. Limitations of Expenditure*. Candidates for Governor will lie limited to spending 7ff Umes the number of voting age
citizens in a primary election (5980,00(1). and 9'f in a general election (51.26 million), The other six state Constitutional officer.,
will be limited to 31 per votln;. age citizen in each election ($420,900). For Incumbents, amounts ate reduced by 10',". In addition,
independent committees each may spend up to S 10,000. The state central committee of a political party and the committees tl
controls may spend up to $420,000. Proponents of statewide initiatives arc limited to spending® 0,000 to qualify a measure.
Supporters ami opponents of ballot measures arc restricted to spending 8y per voting ugc citizen during the campaign ($1.12

million). No side in an initiative campaign may oulspond the other by more than $500,000. All figures will be adjusted lor
cost-of-living changes.

CHAPTER 6, Lobbyists. Lobbyists arc prohibited from making or arranging any political contributions or from making gifts to
slate officials of more than $10 pet month Lobbyists must submit monthly statements to the Secretary oi’Slatc detailing all
expenditures made, including the name of (he beneficiary, in attempting to influence legislative or administrative action. The
employers of lobbyists arm anyone spending over S250 in « month to influence legislation must also register and file monthly
reports. Lobbyists must make ail expenditures through a special account and can be audited by the Franchise Tax lio.ud. All
reports are public.

CHAPTER 7. Conflict of Interest. Covers all state and local officials whose financial interests could be affected by their decision-
making. They must file annual statements of their financial intcrcstswhlich could be affected. Inchidiugsources of income, investments
and property. They must report the nature of the interest and whether the interest is mote than $10,000 and tnorc than $100,000.
Every candidate, for these office, must file asimilar statement with their declaration of candidacy. All stale and local agencies must
adopt precise conflict of interest codes governing their employees. Public officials, as specified, may not participate in any decisions
that affect any business or property in which the official has more than a SI ,000 interest,ot from which the official receives more
then S250 within 12 months before the decision, or in which the official holds a major management position.

CHAPTER 8. Ballot Pamphlet Reform. The ballot pamphlet mailed to all voters bcfoie each statewide election will be revised to
be understandable ,md easily loadable. It will be written in simple and concise language,advoiding technical terms. Type xi/c
and page vzc ol the booklet will be increased. The booklet will be available to the public prior to final printing, and perceived
inaccuracies may be challenged in court by any voter.

CHAPTER 9. Incumbency. No legislative newsletter or other mass mailing shall be sent at public expense by an elected stale
officer alter the officer has filed a declaration of candidacy. The order of candidate n unes on the ballot sho'l be determined with-
out rcga.d to whether the candidate is an incumbent.

CHAPTER 10. Auditing. To insure the accuracy and completeness of all reports filed in connection with this act, the Franchise
Tax Hoard shall make aullts and field investigations ot campaign statements and lobbyist reports. The Commission may also

audit and investigate these reports. Any violation of law will be reported to the Fall Political Practices Commission and the Attorney
General.

CHAPTER 11.Enforcement. Any person who violates a provision of this measure is guilty ofa misdemeanor and is subject to

fines up to triple the amount of the violation for improper reporting or unlawful contributions or expenditures. No poison con . led
of aviolation can be acandidate for elective office or act as a lobbyist for four years following Hie dale of conviction. The Fair
Political Practices Commission and appropriate local officials in whose jurisdiction violations occur can bring civil action to stop
violations or recover damages. If these officials fail to ait, any private citizen can sue. li a citizen wins, they may be reimbursed

lor court costs. COMMON CAUSE OFFICES

SAN FRANCISCO -2152 Union Sum , 04123 1415) 346-7600 LOS ANGELES - 601 N. Vermont Ave. «105,00004 (213) 604
SAN DIEGO - 3469 Noell,921ia (714) 259-37CQ
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Mr. Norman Gorsuch, Attorney General
Department of Law

Pouch K

Juneau., Alaska 99801

Dear General:

The Legislative Council, one of the permanent Interim arms of the
Legislative branch of government, held a regular business session
In Anchorage on November 0. One of the matters discussed at that
meeting was Initiative No. 2 approved by thn voters on

August ,97, 197*1> relating to conflict of Interest of public
officials. During the course of the discussions concerning the
ramifications for the affected officials, it became evident that
there is much confusion and trepidation concerning exactly what
Is required under the provisions of the act end it became equally
clear that definitive answers are needed as to how certain pro-
visions 01 the'act are to be applied and Interpretated, The end
result of the Council's deliberations was that this office, on
behalf of the Legislature and all other persons within the purview
of the act, was directed to request a formal opinion from the
Attorney General concerning many questions surrounding the pro-
visions of the act. The questions posed to you at this time arc
by no means intended to be all Inclusive, but are illustrative of
the questions and concerns of the members of the Legislature and
mast likely of all other persons covered by the act. Some of the
specific questions which the Council decir v :*n opinion on are the
following.

One of the most Important issues bo be determined concerns the
effective date of the act and who is covered. The actual effective
date of the act is December 11, 197*1- However, AS 39-50.1130 requires
that every person who js a public official on the effective date of
the act must file the required statements within 60 days of the
effective date which would appear to be by February 9, 1975. Wilvit
effect does the latter provision have on newly elected officials

who will not we "public officials” on December 11V Are they exempt
from this provision? Equally, does the section require incumbent
legislators who are "public officials” on December 11, but will not

be on February 9 to file the required statements?



state's in effect, that no cover-, d person may be seated (in the
case of legislators whc have failed to comply with the provisions
of the act). If trio reports are not hue until February 9, can
legislators take office on January ?0 in lieu of this provision?

Again, a subsidiary issue raised by the latter section Is what
effect does it have on the well-established principal that the

Legislature alone is the sole judge of the qualifications of its
members?

The above seemingly conflicting provisions are among the most
Important issues to be decided, i.e. when and who must file.
In addition to the above, a myriad of other questions present
themselves, some of which are as follow:?.:

1. Must a person’s ansafes and llablllt*ofeebe listed in toto
or must they be itemised?

2. Hypothetically,would agrocery store owner have to list
all of his customers who have made purchases over $100 in value?

3. Tt was the feeling of the Council that the guidelines
pertaining to covered officials who may have professional dealings
with the state require clarification.

il. The question arises as to the law requiring professional
persons to violate confidentiality agreements.

5. As a hypothetical cane, would an attorney be permitted to
sue the state on behalf of a client, or vice versa, could an attorney
represent the state, or likewise, could a covered official appointed
by the state or a private individual act as an arbitrator in a
dispute between a private party anil the state?

6. To what degree must investments, debts, etc. of family
members be disclosed?

7. Must assets such as a painting which has more than n
$500 value be declared even If It cost the person nothing, i.e.
a gift?

8. When declaring the value of household articles, etc., may
the official make his own assessment or must be have them appraised?
If the latter, 3s he to bear the cost of the appraisal?



vr. .ocr.r.u So:such, Attorney C>cndr/? 2Js*rc.-7*-ler  Imm

If land i.% involved,' .* the .. . v.k
you.”™ own evaluation, qr an indtfpond'ont appjV: eov.l, or* any of too

10. What reSponsibUIt:/ dons a cover'd dffl or
her spouse* should refuse to divulge the information required under
it

11. What date is appropriate for evaluating ifcafras whose value
might fluctuate greatly from day to day or week io week, etc.V

12. To v/hat extent muse sources of income be itemized’ i.e.
must an attorney lint his clients by name and/or those of his
partners? What 1C there is a conflict between a pxjofe'slonal _ =

person’s canon of ethics and the requirements of the law? Again,
hypothetically, would a banker legislator reveal the names of all
of his depositors and borrowers when over ilOO is involved?

13. Do the reporting requirements apply to adult children who
may be- living in the home?

The aboco questions are not meant by any means to be exhaustive of
all of the questions that could or might be raised concerning the

implementation of Initiative Ho. 2, but are certainly illustrative
of the many uncertainbier and dilemmas facing those publ < officials
covered by the act. In view of the time element involved,, It in

respectfully reauesicu that an opinion covering the above questions
and all other matters that should h= nown to all officialr covered
by the act be issued an expeditiously as possible and that, the
opinion receive the widest Immediate dissemination possible to all
officials covered by the act and to the public us well.

Equally important from the Council’s point of view is that along
With definitive answers to the various questions posed, the opinion
contain a list of things that need not be done, accounted for, etc.
Your immediate attention to this request is greatly appreciated.

Very truly yours,

John M. Elliott
Executive Director
JME: pink

cc; Legislative Council member:;



WILLIAM A. EGAN. GOVERNOR

DERIHT>1~T OT LAW

atonamegad  [RBHSWAD

m m 93801
November 29, 197/

Mr. John M. Elliott
Executive Director

Alaska Legislative Council
Pouch Y

Juneau, Alaska 99311

Re: AS 39.50, Conflict of
Interest

Dear Mr. Elliott:

We will attempt to answer, point by point, the
questions raised by the Legislative Council concerning
the Conflict of Interest Initiative, which you have for-
warded to us in your letter of November 1*1, 197**

Attached hereto is a copy of an opinion given
to the lieutenant governor concerning the first reporting
date for newly elected legislators, which opinion answers
your introductory inquiry concerning whether newly elected
legislators can be deemed Incumbent public officials.
(With respect to a person who is a public official on
December 11, 197** but not on February 9, '1975, such person
must file the necessary reports.) By this time, you pro-
bably have also received from the lieutenant governor a copy
of the reporting forms and Instruction and the reporting
regulations.

We wiil consider now your numbered questions,
and the answers we have been able to arrive at.

1. Assets and liabilities should be itemized
to the extent of identification of each Interest so far as
source, description, or obligee is concerned. The Act
requires disclosure of persons and organisations, not the
amount of involvement.

2. The conclusion is Inescapable that the owner
of a grocery store, If unincorporated, would be required
to list the names of his customers who have paid over
$100.



Mr. John 21 Elliott November 29, 197/
Executive Di?actor - 2 -

3. It is certainly true that AS 39.50.090(c),
for example, which prohibits a "public official” from
representing a client before a state regulatory agency for
a fee, appears to oe extremely restrictive, but once again
the language 13 not ambiguous.

4. As the Act now reads, only the Supreme Court
can exclude certain disclosures because of professional
ethical considerations. AS 39.50.030(c).

5. AS 39.50.090 contains only the prohibition in
subsection (c) we mentioned in our comment on your third
numbered question, although a real conflict of interest
could be present in the situations you hypothesize.

6. Financial interests of family or "householdl
members must be disclosed as fully as those of the official,
Insofar as they can be ascertained by the public official.

7. Generally the existence of an Interest, not
its basis, would be the controlling factor. The painting
you hypothesize would probably be considered among house-
hold goods, which by AS 39.50.030(a) need not be identified
even if over $500. But the ownership of an inherited lot
may have significance even though it cost the official
nothing.

8. Household articles are not required to be
reported. Assessments of other items would be necessary
only to determine the $500 cut-off. Professional appraisal
in such instances would not seem to be required. The thrust
of the Act is disclosure of interests over $500 and not the
value of such Interests.

8. No evaluation is required.

10. AS 39.50.030(a) would seem to require a good
faith effort on the part of the official or candidate, us
anlnterest of a household member must be listed "to the
extent that itis ascertainable”,

11. Again, no value need be disclosed.



12. Sources of income (i.e., clients) received
by a partnership or a professional corporation must be re-

ported by a member public official. With the exception of
professional corporations, the source of income for a
corporate employee is the corporation. \ -

13. Wk have interpreted "household" as including
all who live in the official's home, except domestic employ<

If you have any further questions, we remain
available.

Sincerely yours,
NORMAN C. GORSUCH
ATTORNEY GENERAL

By: ' 'J L w
Richard L. Peter
Assistant Attorney General

RLP:md



November 19, 1973

The Honorable H. A. “Red*> Boucher.
Lieutenant Governor

Office of the Governor

Pouch AA

Juneau, Alaska 99813.

. . Her Time for Filing Reports
5 Under AS 39.50.010 et negqg,

Dear Lieutenant Governor Boucher;

Recently you have asked If* legislators ejected
In the recant Hovamber election are to bo deeuied incumbent
public oii.icia.3c for purposes of determining when such
legislators' must file their conflict of interest infor-
mation. It is the opinion of this department that such
legislators should be considered incumbent public offic3a3s
and thus their conflict of interest statements are not due
until February 9, 1975. The rationale for such a conclusion
is set forth below. The time at vhich a legislator la
supposed to file a conflict of interest statement is act
forth in AS 39.50.020(a),. which reado an follows:

The governor* the lieutenant governor,
each legislator, each Judicial officer,
each commissioner, chairman or member of
a state commission or hoard, and each
person hired or appointed as head of a
department in the executive branch ahall
file a statement giving his Income sources
and business interests, under oath and
on penalty of perjury, within jO days
before tho time he is hired, appointed,
certified, confirmed, or approved end
becor.03 a public official and assumes
his duties. Each c¢ ndldate or incumbent
for or In state elective-joVY?eenhnll
fil'A ouch a statement at File t'fm? o'ir~
firing a declaration of c ’naftTaey v71*thin
jhtny 5~of T:Tie'filing o fj™ If noe1t::vi~ing
petition, or yrithin 20 days of FecoFirTg
a cnnJTcTffte'uy any otiler 1-Fanb™: ffeTusal
or failure to ~fllo within tKfTtime pre-



The Honorable H. A. 'Tied* Boucher November 19, 197**
Lieutenant Governor

scribed biinjLj require that the lieutenant
governor refuse to accept the candidate's
fi?.ing fee Oi'-.his filing for office, or
to return the filing fee and remove the
name of the candidate from the filing
records. A statement shall also be filed
no later than April 15 or 15 days after
the person file3 his federal income tax
return In ~ach following yeai whichever
shall cowe first, by all persons named
in this subsection. (Emphasis added.)

Because th© conflict of Interest statute was not in effect

at the time of declaration of candidacy of the legislators

who ran in the recent November election, the reporting
provision which dealt? specifically with legislative officials

is inapplicable., The* question then becomes what time for* filing
conflict of interest information is appropriate for ouch legis-
lators* This department concludes that the incumbent filing
date is the appropriate filing date. The Justification for
such conclusion 1Is simply that the results of the legislative
election will have been certified by the Lieutenant Governor
prior to the effective date of the conflict of interest statute,
and thus, the legislators can be viewed 23 having a vested interest
in office. Also, the incumbent filing provision - AS 39.50.150
- was meant to-provide for an orderly implementation of the
conflict of Interest law. 1/ Any interpretation of the
conflict of interest law which would require new lawmakers

to file conflict of Interest information 30 dayo before the
legislature convenes on January 20, 1975, would not promote

an orderly Implementation of the law in view of the extremely
complex provisions of the statute. IlnaHIly, the goals of

the conflict of Interest statute are not undermined in any-

viay by use of the incumbent filing date in this instance.

Sincerely yours,

NORMAN C. GORSUCH
ATTORNEY GENERAL

By :
Richard L. Peter

Assistant Attoi'ney General
ELP:Rid

1/ AS 39.5*0.150 reads as follows:

Every person wvrtio is a public official as defined
in thl*3 chapter on the effective date of thi3
chapter shall file the required statements re-
quired by the chapter v/ithin 60 days of the
effective date of th?3 chapter.



HDSPASITMaSKT OF LAW

GHEC- THEATICMY (BBHY. / ROUHK- SAECHTA
/ JINEAU Soa0L

December 2k, 197~

The Honorable Jay S. Hammond
Governor
State of Alaska

Po: Conflict of Interest
Initiative,
AS 39.50

Dear Governor Hammond:

You have requested from the Department of Lav; an opinion
on the construction and constitutional validity of AS 39.150,
an initiated act relating to conflict of interest of public
officials. Specifically, you have asked:

(1) Whether the disclosure requirements are constitutional.

(2) Whether those provisions of the Act; (AS 39.50.090(a),
(b) & (c)) which prohibit public officials from engaging
in certain areas of activity are valid constitutional
restrictions.

(3) Whether the Act can legally require attorneys and
accountants to disclose the identity of their clients.

(t) Whether members of all state boards and commissions
are subject to the Act.

It is the opinion of this department that:

(1) The disclosure requirements of AS 39.50 are constitu-
tional ,

(2) Thel_pdrohibitions contained in AS 39.50.090 are
valid.

(3) The initiative's requirement that attorneys and accoun-
tants disclose their clientsl identity doesnot violate
the professional ethics of those groups.

("0 Members of all state boards and commissions are
subject to AS 39.50, specifically including members of
advisory, regulatory and professional licensing boards.
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The Honorable Jay S. Hammond December 24, 1974
Governor -2 -

Discussion

On August 27, 1974, 71.1/5 of those voting on Initiative
Mo. 2 approved it. Initiative No. 2 was codified as AS 39-50
and became effective December 11, 1974. This opinion will refer
to sections of the codified law

In construing that law, it is Important to keep in
mind that there is no essential difference between measures
enacted by initiative and those created through the usual legisla-
tive process. 1/ In both cases, if the law is ambiguous, the
primary aim of construction is to give effect 'to the intent
of the legislative body. 2/ When the legislative body is the
people, their collective Intent becomes the object of any search
for legislative intent. 3/

t

With those general principles in mind, we now turn

to an analysis of AS 39-50.

(1) The Disclosure Requirements of AS 39.50 Are
Constitutional.

The principal constitutional challenge to the disclosure
requirements of A3 39*50 is that they invade rights of privacy
guaranteed by Article 1, 822, of the Alaska Constitution and certain
provisions of the United States Constitution applied to the
states by the Fourteenth Amendment of the United States Constitution.
It is established, both In Alaska and at; the federal level,
that when a state law encroaches upon fundamental personal liberties,
the state must show that the law serves a state interest that
Is "compelling” and necessary to the accomplishment‘of a permissible
state policy. 4/ Thu Alaska Supreme Court has specifically noted
that where a law Impinges upon the constitutionally guaranteed
right of privacy, the statute may be upheld only if it :ls necessary
to further a "compelling" state interest. 5/

Comprehensive disclosure statutes similar to Alaska's,
challenged upon similar grounds, have been upheld by the Supreme
Courts of California, 6/ Illinois, 7/ and Washington. 8/

TT Washington State Department of Revenue "v. Hoppe, 512 P.2d
1094 (Wash.1973); Anthony v. Veatch, 22] P.2d 575 (Ore.1950),
appeal dismissed, 340 U.S. 923 (1951).

£/ Concerned Citizens of So. Kenai Pen. Bor. v. Kenal Pen. Dor.,
527 P.2d 447 (Alaska 1974).

3/ Washington State Department of Revenue, 512 P.2d 10956 .

V Roe v. Wade, 410 U.S. 113 (1973); Griswold v. Connecticut,
381 U.S. 479 (1965).

5/ Gray v. State, 525 P.2d 524 (Alaska 1974).

6/ County of Nevada v. MacMilien, 522 ?;2d 1345 (Cal. 197*1).

y Stein v. Rowlett, 289 N.E. 2d 409 (111.1972); Illinois State
Employees Assn. v. Walker, 315 N.E. 2d 9 (111.1974), cert.
d}nif£.d, °ec. 0, 1974,N. Y. Times, Dec. 10, 1974, at 20 col. 3

8/ Frua v. Gorton, 517 P.2d 911 (Wash.1974), appeal dismissed,

ot 04 i 1 £



Ths Honorable Jay S. Hammond December 24, 1974
Governor - 3 -

The United States Supreme Court dismissed an appeal from the
Washington decision for want of a substantial federal question 9/
and denied certiorari recently on an appeal from a decision

upholding the Illinois statute. 30/ These decisions have justified
disclosure lav/s on a dual basis. First, courts have recognized
that the state interest Involved is in fact "compelling”. Second,

it has been generally held that an individual makes at least

a partial waiver of his right to privacy when he beco us a public
official or a candidate for public office. These justifications
will be discussed separately.

(a) Compelling .State Need.

The public's need for an honest and impartial government
has been held to be "compelling” by those state courts that
have recently upheld California's 11/, Illinois' 12/, and
Washington's 13/ disclosure laws. The compelling need for
voters to gain as much knowledge as possible about candidates
for office was also noted recently by the Alaska Supreme Court
when it upheld a three-year residency requirement for candidates. 14/

Initiative No. 2 was proposed and voted upon in what
can be best described as "the age of Watergate”. Public opinion
polls frequently show the public's low level of confidence in
government and government officials at this time. Confidence
is dependent not only on avoiding actual conflict of interest,
but upon avoiding even the appearanno of conflict of interest
by public officials. 15/ |IITTs elementary that confidence in
government is essential to the very fabric of our society, and
accordingly, measures to restore that confidence through disclosure
are readily held to constitute a compelling state Interest.

9/ Id.

10/ Illinois State Employees Assn.v. Walker, 315 N.E. 2d 9-
IV County of Nevada, v. MacMillan, 522 P.2d 1353.

12/ Illinois State Employees Assn.v, Walker, 315 N.E. 2d 17.

13/ Fritz v. Gorton, 517 P.2d 924.
14/ Gilbert v. State, 526 P.2d 1131,1136 (Alaska 1974).

15/ Canon 9, Code of Professional Responsibility, states: "A
Lawyer Should Avoid Even the Appearance of Professional
Impropriety".



The Honorable Jay S. Hammond December 24, 1974
Governor - 4 -

Both the Alaska Supreme Court 16/ and the United States
Supremo Court have indicated that the right to privacy is not
absolute. 17/ 1 For instance, the Court noted in Roe v. Wade,
410 U.S. 113 (1973) (apropos of abortion) that the state interest
at some point becomes sufficiently compelling to interfere with
a woman's right to privacy. 18/ In the specific context of
disclosure laws, the Illinois’Supreme Court has said that:

[IIn the balancing of the individual employee's
fundamental right to privacy and the state's
compelling need for efficient, ethical government,
the state's interest predominates. To promote its
interest, the state is requiring complete financial
disclosure. Such a means is substantially related

to the end and is not overbroad. While full finan-
cial disclosure is burdensome, anything less would be
ineffective in accomplishing the goal. 19/

AS 39*50.030 of course requires not merely the Hisclosure
of an individual's finances but the disclosure of the finances of
members of his family. It might be alleged, accordingly, that
while the public need for disclosure of the finances of a public
official is compelling, the need for disclosure of the finances of
his family or household is not. This claim was considered and
rejected by the California Supreme Court which noted that such
provisions " ... are reasonably necessary to promote the act’s
underlying purposes, for otherwise an official could do 'eat the
disclosure provisions by the simple moans of transferring record
title to his spouse or dependent children. . . . [T]he Act serves
the legitimate purpose of assuring that the official disclose
the fact that | Is spouse or dependent; children ov/n property which
might be materially affected by his official actions."” 20/

The California Supreme Court went on to note that "[a]lthough

the 1973 act may, to some extent, invade the privacy of the official's
spouse or dependent childr.-n, we think the public's interest

in an honest and Impartial government outweighs the Interest

of such persons in maintaining complete privacy in their financial
affairs.” 21/

16/ Gray v. State, 525 P.2d 524.
17/ Roe v. V/ade, 410 U.S. 113.
18/ Id. at 154.

'19/ Illinois State Employees Assn. v.Walker, 315 N.E. 2d 17.
20/ County of Nevada v: MacMillan, 522 P .2d1353.

21/ Id., at .1.353 fn. 10.
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The need for disclosure of financial information in order
to reveal possible conflicts of interest has been recognized by
a number of other governmental units. 22/ At least se- an states
presently have statutory disclosure provisions for pub ic officials.
23/ One of the seven states has gone so far as to incorporate
the disclosure requirement into its state constitution. 24/
The judiciary ir. Alaska is already subject to disclorjure requirements
25/ Finally, it is worth noting that the United States Supreme
Court has recently upheld rather sweeping bank recordkeep.4ng and
disclosure requirements, despite a challenge that the provision
violated the customer's right of privacy, suggesting that when
the public need for disclosure is substantial, the right of privacy
must give way. 26/ So, in our opinion, must rights of privacy
give way in this instance, for the need for disclosure is clear.

(b) Malvor of Right to Privacy .

The Washington Supreme Court recently noted in upholding
Washington's disclosure statute that "the candidate who enters
a public arena voluntarily presents or thrusts himself forth os
a subject of public interest and scrutiny.” 27/ The Washington
Court's decision was but. the latest of a series of decisions
holding that o public personality substantially waive3 (or loses)
his right to privacy by entering public office or becoming a public
personality. 28/ Each of the cases indicates a growing awareness
of the loss of privacy for public or noteworthy persons and a
corresponding interest of the public in obtaining information about
those persons. This of course does not mean that a public official
or candidate for office waives all rights of privacy. The public
here is not intruding upon the official's right of privacy as
to those matters which embrace solely his personal as opposed
to his official or public life. The public does require, however,
that the financial affairs of persons who seek or occupy positions
of high public trust be disclosed. Admittedly, .one's finances
arc personal, but not solely personal. Possible financial conflicts

22/ See for example Executive Order No. 11222, 18 U.S.C, 8§201.

23/ Arkansas Stat. Ann. (1973 ed.) 8§812-3001—12-3008; California
Gov. Code 83600 et seq.; Illinois, S.UA. ch. 12(, §8601-101
et, sen., 607-1017 "Kansas Stat. Ann. 8875-4301-75-4306; Tenn-
essee Code Ann. 8§88-4125—8-4129; Rev. Code of Washington ch.
42.17; West Virginia Ann. Code ch. 6r.

24/ 1llinois, S.H.A. Const. 1970, art. 13, §2.
25/ Alaska Code of Judicial Conduct, Canon 6.

26/ California Bankers Assn. v. Shultz, 416 U.S. 21 (1974).
27/ Fritz v. Gorton, 517 P.2d 923.

23/ Rosenbloom v. Metromedia, 403 U.S. 29 (1971); Monitor Patriot
Co, v. Roy, "01 U.S. 265 (1971); Time, Inc. v.Hill, 385 U.S.

374 (1967); Garrison v. Louisiana, 379 U.S. 64(1964); New York
y, Will"on x<s 1 U "1 ft0 t~
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of interest clearly touch one’s official or public life. They

relate to one's qualifications for public office. Accordingly,
the lav; can require candidates and office holders to waive their
rights of privacy in this area.

(2) The Prohibitions Contained in AS 39.50.090
Are Constitutional,

AS 39*90.090 provides tha.t: (a) Mo public
official may use his official position or office to
obtain financial gain for himself, a member of his
family or business v/ith which he is associated or
owns stock.

(b) No person may offer or pay to a public
official, and no public official may soiicit or receive
money for legislative advice or assistance, or for
advice or assistance given in the course of the public
official's employment or relating to his employment.

(c) No public official may represent a client
before a state regulatory agency for a fee.

(d) Violation of this section :1s a misdemeanor,
punishable upon conviction by a fi.no not less than
$1,000, nor more than $.1.0,000, by imprisonment up to
one year, or by both.

AS 39.90.090(a)

AS 39.90.090(a) is basically a codification of the common
lawrule that public officers are not permitted to place themselves
In aposition In which personal interests may come into conflict
with the duty owed to the public. 29/ However, because AS 39.90.090(d)
rfiakes a violation of the prohibition a crime, the statute must
be scrutinized more carefully to insure that constitutional safe-
%uards applicable to criminal statutes generally are equally applicable
ere.

Specifically, it has been suggested that there is a
problem of vagueness within AS 39.90.090(a). The section, on its
face, appears to prohibit both innocent and wrongful acts, with the
result that a public official must act at his peril, exposing
himself to criminal penalties for actions he night not understand
to be prohibited. For example, a commissioner of revenue might
wish to testify favorably before a legislative committee which
lo considering n cost-of-living nay raise for all state employees

29/ See generally 67 C.J.S. Officers 8§116.
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(governor, commissioners and legislators included). A governor
might wish to approve a similar act if it were passed by the legis-
lature. Some "financial gain"” would obviously flow to both officials
if the pay raise was enacted. Therefore, both a governor and

a commissioner of revenue might be reluctant to act, since a literal
reading of AS 39.50.090(a) and (d) would indicate prohibition

of and penalty for such action. 30/ Similarly, a member of the

Fish and Game Board might wish to vote for a regulation which

he considered beneficial to the majority of Alaskans, but which
would also incidentally oenefit him.

Although AS 39.50.090(a) may be read literally to prohibit
the actions contemplated by the public official in all three examples,
it is unlikely that those voting in favor of Initiative No. 2
intended to penalize seemingly innocent actions that provide only
incidental benefit to the official. 31/ This logical conclusion
is buttressed by the existence of established legal principles of
statutory interpretation, which require a limitation of such an
apparently broad criminal statute. 32/

The Alaska Supreme Court has stated that "Ep]enal statutes
which provide for serious penalties are generally construed to
require criminal intent.” 33/ Therefore, a reasonable construction

30/ Legislators voting for such a pay raise might also appear
subject to penalty. However, Alaska Const, art Il, 86 would
prohibit holding a legislator criminally liable for his vote
in the legislature.

31/ Contrast with these, the actions prohibited by A3 39.50.090(b)
and (c). Those prohibited actions would clearly provide
financial benefit to the public official intentionally, rather
than incidentally.

32/ CSC v. Letter Carriers, '113 U.S. 510 (1973). The Court has
stated in Harriss that, "...no man shall be held criminally
responsible for cor;- act which he could not reasonably understand
to be proscribed.” Unite! States v. Harriss, 317 U.S. 612,617
(195'l). However, the Court in Harriss did note that "...if the
general class of offenses to which the offense is directed is
plainly within its terms, the statute will not be struck down

as vague, even though marginal cases could he put where doubts
might arise.” Id. at 618.

33/ Thomas v. State, 522 P.2d 528,530 (Alaska 197'*). Although
the United States Supreme Court has Indicated that mens ror.
(criminal intent) is not required for certain regulatory viola -
lions, this is not thought to be such a provision. See, e.g.
United States v. Dottorwich, 320 U.S. 277 (19';3); United States
v. Balint, 258 U.S. 250 (1922).
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needs to be placed on AS 39.50.090(a) In order to make It consti-
tutionally acceptable. 3V Due to the apparent sweeping apol» cation
of the section and the corresponding lack of evidence that strict
criminal liability was intended, this office has concluded that a
requirement of "wrongful or improper” use of a public official's
0Oj.1J.cc or position must be read into the statutory prohibition
\le mean by this ohac AS 39.50.090(a) must be understood to *b't
0o .n1 9" . , . . .
beneiiu himse'l'f@gigrrl]ily r%gn'bce}aolrsbagfh%%spr ﬁﬁsilryn%nceﬁ ér(]:%?onr;“qbea”y
an ofiico.al which incidentally benefits him, but only as Dart of
the general benefit conferred upon the public v/ould not be Brghipited
For example, in Commonwealth v. KcSorley 35/ valleged misfeasance ’
of office by official who provided state -paid chauffeur for former
official), the court searched for evidence of 3 “corruDt motive"
examining the faces to see ii the motive could bo inferred frc
the surrounding circumstances. After noting the presumption that*"
a public official acts with good faith and proper motive, the court
in McSorley recognized that the state had benefited by the official’s
act, and wherefore, in the absence of evidence of personal benefit"
to the official, held that there was no "corrupt motive." IkK* pelieve
a similar investigation of motive is implied by AS 39.50.090( 0. 36/

AS 39.50.090(b)

AS 39.50.090(b) (prohibition on payment for legislative
advice by public official) does not appear subject to significant
constitutional challenge since, as will be seen in the following
discussion of AS 39.50.090(c), the relationship between the action
prohibited and the state interest to be protected is sufficiently
cloar to avoid a problem of overbreadth. )

AS 39.56.090(c)

. In analysing the constitutional validity of AS 39.50.090(c)
,px oh.Loit.Lcn on public o1 ficlals practicing before state agencies)
.v_commence Wl In the established proposition that there is no
absolute legal right to serve in public office. Once one becomes a
public official, he may be subject to various limitations and

Y Similarly, a requirement of "criminal intent" should be read
into AS 39.50.1*10, a felony provision. The word "corruptly™
is used to supply the criminal intent element in AS 11.30 050
from which AS 39.50.1*10 was drafted. ’

35/ Commonwealth v. McSorley, 18& Pa. Super. 223,150 A.2d 570 (1959).

7 Although potentially vague statutes may be made constitutionally
acceptable by a reasonable construction, this Js an area
appropriate for consideration (and possible amendment) by th«
legislature. J
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prohibitions, which are valid if reasonably related to the state
interest to bo protected. 37/ For example, Art. Il, 85 of the
Alaska Const, has beer, held to prohibit a legislator from serving
as superintendent of a state-operated school district during his
term as legislator. 33/ Similarly, no employee of the Alaska
Court system may engage directly or indirectly in the practice

of law in any Alaskan court during his term of employment. 39/
Somewhat more analogous to AS 39.50.090(c) is 18 U.S.C. 8205' which
provides, in part, that:

Whoever, being an officer or employee of the
United States in the executive, legislative,
or judicial branch of the Government or in any
agency of the United States, including the
District of Columbia, otherwise than in the
proper discharge of his official duties —

(1) acts as agent or attorney for prosecuting
any claim against the United States, or receives
any gratuity, or any share of or inter st in
any such claim in consideration of assistance

in the prosecution of such claim, or

(2) acts as agent or attorney for anyone before
any department, agency, court, court-martial, offi-
cer, or any civil, military, or naval commission
in connection with any proceeding, application,
request for a ruling or other determination, con-
tract, claim, controversy, charge, accusation,
arrest, or other particular matter in which the
United States Isa party or has a direct and
substantial interest—

Shall be fined not more than $10,000 or imprisoned
for not morelthan two y-‘ars, or both. *10/

37/ E.g., 18 U.S.C. 88201-208; Air:ska Const., art. XlI, 85;art. 1V
fl'l; 111. S.H'A. ch. 127, §f:0i-10*T, 603-105; N.Y.C.L.S. Pub.
Officers L. 873.

3V Beg.ich v. Jefferson, **!P.2d 27 (Alaska 1968).

39/ Alaska Admin. Rule 2(d).

%0/ The federal statute doesdistinguish between full-time and
part-time employees, placing leaser burdens on the latter.

Such a distinction with respect to members of advisory boards
might well be the subject of an amendment to the initiative.
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Accordingly, a prohibition on a public official's engaging in

private practice before public agencies or in otherwise engaging

in activities which may create a conflict of interest or the appearance
of a conflict is not unusual and has been judicially upheld, it
follows that A3 39.05.0.90(c) (and to somewhat the same extent,

AS 39.05.090(b)) should be similarly upheld. 41/

In two recent cases *12/, the United States Supreme
Court has upheld federal and state authority to prohibit all
classified (civil service) employees from engaging in all' forms
of partisan political activity. The Court upheld the government
prohibitions in the face of attacks for vagueness, denial of equal
prouercion, and infringement on First Amendment freedoms. The
Court's reasoning is instructive:

It seems fundamental in the first place that
employees in the Executive Branch of the Government,
or those working for any of its agencies, should
administer the law in accordance with the will of
Congress. . .They are expected to enforce the law
and execute the programs of the Government without
bias or favoritism. . . .Forbidding activities like
these will reduce the hazards to fair and effective
government,

There is another consideration in this Judgment:
it 1s not only important that the Government and Its
employees in fact avoid practicing political justice,
but it is also critical that they appear to the public
to be avoiding it, if confidence in Liu; system of
representative Government la not to be eroded to a
disastrous extant. 43/

In those two cases, t) Court upheld sweeping prohibitions
on otherwise constitutionally \ teotod activities against a single
class of persons\ civil servants. The prohibit lons of AS 39.05.090(b)
and (c) are not nearly so broad and their application is limited
solely tothose public officials who, because of their positions,
are able to shape public policy, establish or amend the law, and
regulate the affairs of the public. The prohibitions are, in our

41/ See Petition of Moody, 524 P.2d 12.61 (Alaska 1974) (lawyer-
er]pplloye)e of Judicial system totally prohibited from practice
of law).

*12/ CSC v. Letter Carriers, *113 U.S. 548 (1973) and Broadrick v.
Oklahoma, 413 U.S. 601 (1973).

43/ CSC v. Letter Carriers, *113 U.S. 564-565 (Emphasis added).
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opinion, constitutional. 44/

(3) The Initiative’s Requirementslhat Attorneys
and Accountants Disclose Their Client’s
Identity Does Not Violate the Professional
Ethics of Those Groups.

A review of the rules of professional ethics for attorneys
and accountants has led this office to conclude that they permit
the disclosure of a client's identity when required by law. 45/
Specifically, "a lawyer may reveal confidences or secrets when
permitted under disciplinary rules or required by law or court
order.”™ 47/ Similarly, "[ulnless required by law oi court order,
an accountant shall not violate a confidence of his client.” 47/

This issue is also resolved from another viewpoint. Court:

have generally held that the identity of a client is not Included
in the uttornv?v-ellent privilege since it is not confidential*
information. 48/ Moreover, no confidential accountant-client

privilege 3s recognised under federal or Alaska law. 49/ Accordingly,

in our view, the disclosure act may validly require attorneys and
accountants to list their clients.

44/ Of. Mancuso v. Taft, 476 F.:?2d 1H7 (1st Cir. 1973). See also
Sugarman v. Dougall, 413 U.S. 634 (.1.973) (distinction on
equal protection rights, general civil service as opposed to
policy-making positions).

45/ Since this opinion conclude:, that professional privilege does
nit prevent compliance with AS 39.50, it is not necessary to
consider whether AS 39 50..030(c) violates Alaska Const.,
art. XI, 87 by limiting the jurisdiction of superior courts.

46/ Codo of Professional Responsibility, Disciplinary Rul"
4-101(C)(2).

47/ 12 AAC 04.020. Somewhat differently, Rule 301, Rules of
Conduct, American Institute of Certified Public Accountants,
provides that, "a member shall not disclose .any confidential
Information obtained in the course of a professional engagement
except with the consent of the cli-.nt." This rule does not
alter the conclusion reached in this opinion since, by analogy
to the court rulings on attorney-cllent, privilege, the client's
identity is not "confidential information".

48/ Frank v. Tomlinson, 3./L P.2d 384 (5th Cir. 1965), cert, denied,
382 U.S. 1028 (196b); Colton v. United States, 306T77d FTT—
(2nd Cir. 1962); United State:, v. Pape, 144 p,2d 778 (2nd
Cir. 1944), cert.. denied, 23 U.S. 752 (1944); United States v.
Dickinson, 308 K.3uop*. "900 (D. Arl::. 1969), affd. mem. 421 E.2d
(9th Cir.1970); state v. Alexander, 503 P.2d 777 (JrTz.1977?).

41/ Couch v. United States, 409 U.S. 322 (1973); Alaska R. Civ. P.

709
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(4) Members of AIll State Boards and Commissions
Are Subject to AS 39.50, Specifically Including
Members of Advisory, Regulatory and Professional
Licensing Boards.

Exnresslo unius ost exclusio alterlus. 50/ AS 39-50.020
requires that "eachl member of a state commission or board file
a statement. The statute does not exclude part-time members or
draw distinctions between members of advisory boards, members
of regulatory and licensing boards and commissions or any other
boards or commissions. The logical inference is that all are
included. While the wisdom of coverage this sweeping may be open
to question, that is a subject not open for review in this opinion.

Should any ambiguity arise in applying the statute to
a particular set of circumstances, the overriding concept is that
the general intent of the act be followed. 51/ It seems clear
that AS 39-50 was intended to promote as much disclosure by as
many board and commission members as possible. 52/

It has been suggested that there is an ambiguity in
the coverage of the act because AS 39.50.020(a) requires "each"
me-her of a state board or commission to file, while AS 39*50.200(1)
defines board or commission members covered by the Act if they are
"hired or appointed" by the state, Examples of members of boards
or commissions who are not directly "hired or appointed” by the
state include the Board of Governors of the Alaska Bar Association 53/
the Judicial Council (attorney members), and Fish and Game advisory

50/ "Generally, when people Fay one thing they do not mean
something els-;." 2A Sutherland, Statutory Construction 8847.23,
47.24 (4th ed. 1973).

51/ Bee Concerned Citizens of So. Kenal Fen. Bor. v. Kenal Pen.
' Bor., 527 P.2d 447 (Alaska 1974).

52/ Although its weight as an indicator of legislative intent ;ls
open to question, it 13 worth noting that Initiative Bo. 2
is basically SB 82 (8th Alaska Legislature) with only a few
wording changes. One of the wording changes is found in the
section comparable to AS 39.50.020(a) where SB 82 required "full
time"™ member.:! of commissions or boards to file. The omission of
"full time" seems to indicate that broader coverage was desired,
Including part-time beard and commission members.

'3/ It should be noted that the Board of Governors does not appear*
to differ significantly from other state licensing and
regulatory boards listed in AS Title 8. While the Board of
Governors also operates under mandates from the Alaska Supreme
Court, this is not viewed as a substantial difference since
the justices are also subject to AS 39.50.
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committees. In our opinion, these’board or commission members are
covered by AS L->y50 for several reasons. First, each board or
commission is a creation and instrumentality of the State of Alaska.
5V Although members of most boards and commissions are appointed
by the governor, the appointment power for these particular bodies
has been delegated to another group. Appointment by such another
group would nonetheless represent state action. 55/ Second,
even if we assume an ambiguity exists (i.e. one section Includes
certain persons within the act while another section excludes
them), we would still conclude that the broader coverage is the
rule. Faced with a determination of which section should prevail,
we choose the section that would carry out the overall intent of
the initiative 56/, i.e., comprehensive coverage. 57/

We recognize that we have not in this opinion covered every
conceivable question which could arise under the conflict of interest
measure. Many of those questions will have to be treated on a case
by case basis. Nor have we attempted to identify, except in Isolated
cases, areas where we feel the Initiative 1 nds itself to amendment.
The entire question of amendment, whether the initiative should be
amended at all and, if so, to what extent, involve policy questions
which are beyond the scope of this opinion. We will of course be
happy to indicate our opinion on the validity of such amendments if
and when they are proposed either by your office or by the legisla-
ture directly.

Yours very truly,

X - «*S. »
Al'lG:as Avrum M. Gross
Attorney General

5%if The Board of Governors is created by AS 08.08.0*10; the Judicial
Council is created by Alaska Const. art. TV, 88; the Fish and
Game Advisory Committees are authorized by AS 16.05.260.

55/ See Lathrop v. Donohue, 367 ti.S. 820,82*1 (1961).

56/ 2A Sutherland, Statut:o'ey Conat ‘action 8§*5.05 (*Ith ed. 1973).
Comparison of SB"WF on this"point reveals that Initiative Mo. 2
added to the*definition of public official by including board
and commission members. This again appears to represent a desire
to obtain disclosure by as many public officials as possible.

57/ In preparing this opinion it was noted that AS 39.50.060(b)
(prohibiting offic.1 als, who fall to file, from running for or
taking office) may be construed as imposing a qualification
for office beyond those set forth in the Alaska Constitution.
E.g., Alaska Const., art. IIl, 82; art. 111, 882,7,25,26. If
construed as an additional qualification, it may be invalid.
See 1963 Op. Att'y: Gen., Mo. 6. However, even if this pro-
vision (AS 39.50.060(b)) is considered invalid as to constitu-
tional officials, those officials would remain subject to the
criminal penalties of the act if they failed to flic the required
inlformation, and accordingly, the coverage of the act is still
clear.
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ME MO RANDUM

TO . Members and Members-Elect of the Alaska
Legislature
FROM : Frances A. Ulmer, Legislative Counsel A
Yy S

SUBJECT: Conflict of Interest - AS 39.50

At the direction of John Elliott, Executive Director
of the Legislative Affairs Agency, | am sending to
you all of the information regarding AS 39.50 (Con-
flict of Interest), which this office has received
from the executive branch to date.

Hope that this information is useful to you.

FAU: hg
Enclosures



LEGISLATIVE AFFAIRS AGENCY

November 29, 1974

MEMORANDUM

TO: Members of the Legislative Council
OI_II LA
FROM: Johnp; Elliott, Executive Director

SUBJECT: AS 39.50, Conflict of Interest

Enclosed please find the Attorney General's response to my letter
of November 14 t<5 him regarding implementation of the new conflict
of interest legislation, together with an opinion issued on

November 19 regarding the time for filing reports. Also enclosed

are copies of proposed regulation changes for the Office the
Governor and copies of the forms which will be used.
JME: pmk

Enclosures



Pouch
Juneau, Alaska

Dear General:

The Legislative Council, ono of the permanent Interim arms of the
Legislative branch of government, held a regular business session
in Anchorage on November 8. One of the matters discussed at that
meeting was Initiative No. 2 approved by the voters on

August 27, 1971, relating to conflict of Interest of public
officials. During the course of the discussions concerning the
ramifications for the affected officials, it became evident that
there 1is much confusion and trepidation concerning exactly what
is required under the provisions of the act and it became equally
clear that definitive answers are needed as to how certali pro-—
visions of the act are to be applied and interpretated. The end
result of the Council s deliberations wan that this office, on
behalf of the Legislature and all other persons within the purview
of tho act, was directed to request a formal opinion from the
Attorney General concerning many questions surrounding the pro—
visions of the act. The questions posed to you at this time are
by no means intended to be all inclusive, but ere illustrative of
the questions and concerns of the members of the Legislature ancl
mast likely of all other persons covered by the act. Some of the
specific questions which the Council desires on opinion on are the
following.

One of the most Important issues to be determined concerns the
effective date of the act and who is covered. The actual effective
date of tho act is December 11, 197*1- However, A3 39*50.150 requires
that every person who is a public official on the effective date of
tho act must file the required statements within 60 days of the
effective date v/hlch would appear to be by February 9, 1973. What
effect does the latter provision have on newly elected officials
who will not be "public officials”™ on December 117 Are they exempt
from this provision? Equally, does the section require incumbent
legislators who are "public officials™ on December 11, but will not
be on February 9 to file the required statements?



case of laglol"torr, who r.iva f :1od to comply v/lur. tho provisions
of the act). IT the reports are not due until February ?. can
legislators take oi flee- on January 23 In lieu of this provision?

Again, a subsidiary issue raise.” by the 3ati.or section is what
effect does it have on the well-- mm Tisht-.. - that the
Legislature alone ia the sole judge of the qualifications of its
members?

The above seemingly conflicting provisions are among the most
Important issues to be decided, 1i.e. when and who must file;
In addition to the ubove, a myriad of other questions present,
themselves, sane of which are as follows:

1. Must a person ™ asneba and linbilit,?ebcbe listed in toto
or must they bo itemized?

2. Hypothetically,would agrocery store owner have to list:
all of his customer;; who have ni.de purchases over #100 in value?

3. It was the feeling of tho Council that the guidelines
pertaining to covered officials who may hove profeu-lanal dealings
with the state require clarification.

4. The question arise« as to the law requiring professional
persons to violate confidentiality agreements*

5. As a hypothetical case, would an attorney be permitted to
sue the state or behalf of a client, or vice versa, could an attorney
represent the aw. Ue, or likewise, could a covered official appointed
by the state or a private Individual act as an arbitrator in a
dispute between a private party and the state?

6. To what degree must Investments, debts, otc. of family
members be disclosed?

7. Must assets ouch aa a painting which has more than a
0*500 value be declared even if It coat the person nothing, 1.e.
a gift?

1
8. When declaring tho value Of household articles, etc., may
the official make his own assessment or must no have them appraised?
IT the latter, 1is ho to bear the cost of the appraisal?



12. To what extent must sources of income be Iltemized, i.e.
must an attorney list his clients by name and/or those of his
partners? ".mat 5 " there is a conflict between Q professional

The aVorro questions are not meant by any means to be exhaustive of
all of the questions that could or might be raised concerning the
Implementation of Initiative No. 2, but are certainly illustrative

of the many uncertainties and dilemmas facing those public officials
covered by the act. In view of the time element Involved, it ia
respectfully requested that an opinion covering the above questions
and all other matters that should be known to all officials covered
by the act be issued a3 expeclit.loudly as possible and that the
opinion receive the widest immediate dissemination possible to all
officials covered by the act and to the public as well.

Equally important from the Council®s point of view la that along
with definitive answers to the various questions posed, the opinion
contain a Hat of things that need not be done, accounted for, etc.

Your immediate attention to this request ia greatly appreciated.

Very truly vyours

John M. Elliott

Executive Director
JME :pmk

cc: Legislative Council members



Mr. John M. Elliott
Executive Director

Alaska Legislative Council
Pouch Y

Juneau, Alaska 99811

Re: AS 39.50, Conflict of
Interest

Dear Mr. Elliott:

We wvrll attempt to answer, point by point, the
questions raised by the Legislative Council concerning
the Conflict of Interest Initiative, which you have for—
warded to us in ycur letter of November 1%, 197/

Attached hereto is a copy of an opinion given
to the lie. tenant governor concerning the first reporting
date for newly elected legislators, which opinion answers
your Introductory 1inquiry concerning whether newly elected
legislators can be deemed incumbent public officials.
(With respect to a person who is a public official on
December 11, 197~, but not on February 9, 1975, such person
must file the necessary reports.) By this time, you pro—
bably have also received from the lieutenant governor a copy
of the reporting forms and instruction and the reporting
regulations.

We will consider now your numbered questions,
and the answers we have been able to arrive at.

1. Assets and liabilities should be itemized
to the extent of identification of each Interest so far as
source, description, or obligee 1is concerned. The Act
requires disclosure of persons and organizations, not the
amount of involvement.

2. The conclusion 1is inescapable that the owner
of a grocery store, If unincorporated, would be required
to list the names of his customers who have paid over
$100.
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Executive Director - 2 -

3. It is certainly true that AS 39.50.090(c),
for example, which prohibits a "public official” fronm
representing a client before a state regulatory agency for
a fee, appears to be extremely restrictive, but once again
the language 1is not ambiguous.

As the Act now reads, only the Supreme Court
can exclude certain disclosures because of professional
ethical considerations. AS 39.50.030(c).

5. AS 39.50.090 contains only the prohibition 1in
subsection (c) we mentioned in our comment on your third
numbered question, although a real conflict of interest
could be present in the situations you hypothesise.

6. Financial interests of family or "household”
members must be disclosed as fully as those of the official,
insofar as they can be ascertained by the public official.

7. Generally the existence of an interest, not
its basis, would be the controlling factor. The painting
you hypothesise would probably be considered among house—
hold goods, which by AS 39.50.030(a) need not be identified
even if over $500. But the ownership of an inherited lot
may have significance even though it cost the official
nothing.

8. Household articles are not required to be
reported. Assessments of other items would be necessary
only to determine the $500 cut-off. Professional appraisal
in such instances would not seem to be required. The thrust
of the Act is disclosure of interests over $500 and not the
value of such interests.

9. No evaluation 1is required.

10. AS 39.50.030(a) would seem to require a good
faith effort on the part of the official or candidate, as
an interest of a household member must be listed "to the
extent that it is ascertainable".

11. Again, no value need be disclosed.
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12. Sources of income (i.e., clients) received
by a partnership or a professional corporation must be re—
ported by a member public official. With the exception of
professional corporations, the source of income for a
corporate employee 1is the corporation.

13- V/e have interpreted "household" as including
all who live in the official®"s home, except domestic employees

IT you have any further questions, we remain

available.
Sincerely yours,
NORMAN C. GORSUCH
ATTORNEY GENERAL
Assistant Attorney General
RLP:md

[d)S® -



miovember 19, 197}

The Honorable H. A. HKed"™ Boucher .
Lieutenant Governor

Office of tho Governor

Pouch AA

Juneau, Alaska 99871

Vot /; Re: Time for Filing Reports
f Under AS 39.50.010 fct ceq

Dear Lieutenant Governor Boucher:
Recently you have asked i1f legislators elected
-In the recent November election art to bo deemed incumbent
public officials for purposes of determining: v/hen such
Ictsla.lators iauat file their conflict of interest infor—
mation. It is the opinion of this department that such
legislators should bo considered incumbent public officials,
anci thus their conflict of futerert statements are not duo
until February 9, 1975. The rationale for such a conclusion
is net forth-below. The tire at vhlch a legislator Is
supposed to file a conflict of interest statement is set
forth in AS 39.50.020(a)which reads as follows:

The governor, tho lieutenant governor,
each legislator, each Judicial officer,
each commissioner, chairman or member of
a state comciloaion or board, and each
person hired or appointed as head of a
department in the executive branch shall
file a statement giving his income sources
and business Interests, under uath and

on penalty of perjury, within. 30 days

before the time he ia hired, appointed, m
certified,. confirmed, or anprovrd rntl HLD
becomes a public official and assumes il
his duties. Each candidate or incumbent '
for or in state elective oii*icc ohalT ) )
“ftlg "anoh a statement at""the time of*" Qﬂﬂ cl
3 1 aordaratlbrT~oY*~X»enalVibl: ““v/Ttbin LT o
Z0 tFryo of the fHirg of 3hTTMi1RaEIn?j~ L)

petition,qp within 20 day30 f becollar
& .candidate T>y7tny~o”~erTaearTa: Kel"usal
or failure to file within the~tlme pro-



The Honorable H. A. Led*™ Boucher November 19, 197F
Lieutenant Governor

3cribed bimxj require that the lieutenant
governor refuse to accept the candidate 3
filing fee or- his filing for office, or
to return the filing fee and remove the
nacre cf the candidate from the filing
records. A statement shall also bo filed
no later than April 15 or 15 days after
the person files hi3 federal iIncome tax
return in "ach following year whichever
shall wor.e first, by all persons named

in this subsection. (Emphasis added.)

Because the conflict of interest statute was not In effect

at tho time of declaration of candidacy of the legislators

who ran in tho recent November election, tho reporting

provision which deals specifically with legislative official?.

i3 Inapplicable. The question then becomes what time for*filing
conflict of interest Information 1S appropriate for such legis—
lators. This department concludes that the incumbent filing
date is the appropriate filing dace. The Justification for
such conclusion ia simply that the results of the legislative
election will have been certified by the Lieutenant Governor
prior to the effective date of the conflict of Interest statute,
and fchua, tho legislators can be viewed as having a vested Interest
In office. Also, the Incumbent filing provision - AS 39.50*150
- was meant to provide for an orderly implementation of the
conflict of interest law. 1/ Any interpretation of tho
conflict of Interest law which would require new lawmakers

to file conflict of Interest Information 30 days before the
legislature convenes on January 20, 1975, would not promote

an orderly Implementation of the law in view of the extremely
complex provisions of the statute. Finally, the goal? of

the conflict of interect 3tatuto ore not undermined in any—

way by use of the incumbent filing date INn this Instance.

Sincerely yours

NORMAN C. GORSUCH
ATTORNEY OENERAL

By?
Richard L. Peter
Assistant Attorney General

39.50.150 reads as follows:

Every person who Is N public official as defined
In this charter on the effective date of this
chapter shall file the required statements re—
quired by the chapter within CO days of the
effective date of this chanter.
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Introduction

Recent public opinion surveys reveal what any
legislator who goes from door-to-door in his district
already knows: that public trust and confidence in
government officials is at an all-time low. The
attitude of many citizens toward the revelations
surrounding the Watergate break-in seems to be, "So
what? This is little different from what politicians
have always done." Thus, the current crisis of public
confidence seems to be more widespread than just the
current problems of the Administration in
Washington.

One of the results of the Watergate revelations has
been a focusing of public attention on how elections
are won and on how legislation and administrative
regulations are enacted at all levels of government.
The news media appear to be delving into every
election from mayor to state legislator to President in
the hope of uncovering some peccadillo worthy of
page one coverage. Public-spirited and reform-minded
lobbying organizations are renewing their calls for
stronger laws concerning government ethics and
campaign financing as a partial means of removing the
worst ills and restoring public confidence.

One practical result of this furor is that virtually
every Legislature which meets in 1974 will be faced
with a barrage of legislative proposals on ethics and
campaign financing. Recognizing this fact, the
National Legislative Conference’s Committee on
Legislative Ethics and Campaign Financing (LECF)
felt there was a need for a set of guidelines and
recommendations concerning the key points of
legislation in this field, drafted not by persons who
have never run for office, but by a committee of
legislators with years of experience in the legislative
and electoral processes, representing all political
points of view, and from all parts of the country.
Therefore, the LECF Committee submits the
following recommendations concerning the subjects
of campaign financing, open government, conflict of
interest, and lobbying to all of the States for their
consideration.

In the drafting of these guidelines, two
considerations were uppermost in the minds of the
Committee members. One consideration, which
differentiates these recommendations from those of
many other reform groups, was that, as practical
politicians, the Committee members did not wish to
recommend legislation (like the Federal Corrupt

vii



Practices Act of 1925) so restrictive that even the
most honest and forthright public officials would
seek every loophole in the law and the courts would
often overlook the violations made necessary by the
unrealistic strictures of the law. The second con-
sideration was the belief that the best check on
potential abuses of the public trust lies with the
public disclosure of information. The Committee
feels that the line between legitimate and illegitimate,
moral and immoral behavior by public officials is
frequently so fine that the distinction is difficult to
write into law. But if all relevant information is
disclosed and made available, the public will have the
opportunity to make its own judgments.

The four subject areas of these
guidelines-campaign financing, open government,
conflict of interest, and lobbying—are obviously very
broad. The LECF Committee did not attempt to
cover every aspect, to draft specific legislative lan-
guage, or to resolve those problems and customs
which vary substantially from State to State and
region to region. Even with the broad guidelines here,
however, each State will find it necessary to respond
to each recommendation based upon its own unique
customs and traditions. Virtually all issues which
were regarded as key to the drafting of good
legislation are addressed in the guidelines. One ex-
ception to this is the subject of public financing of
elections at the state level, which is pending further
study.

The guidelines which follow should be regarded as
the preliminary rather than the final output of the
NLC Committee on Legislative Ethics and Campaign
Financing, brought about by the pressure of time and
public events, in the future, the Committee intends
to carry out an evaluation of the impact of existing
legislation on ethics and campaign financing in several
sample States, leading to a publication containing
noteworthy and recommended pieces of legislation
from across the country. This project, however, can
be carried out only over a longer period of time.

Finally, I should note that these guidelines are the
result | the consensus which could be achieved
within tiie NLC Committee on Legislative Ethics and
Campaign Financing, and do not necessarily reflect
the position of the entire National Legislative Con-
ference, since the Conference has not yet had the
opportunity to vote on them.

Representative Joe Clarke, Kentucky
Chairman. National Legislative Conference
Committee on Legislative Ethicsand
Campaign Financing

January 1974
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1 Campaign Financing

Recommendation 1.1
All campaign finance legislation should be written
in such a manner as to encompass all political
activities, including all primary and general elec-
tions, ballot propositions, constitutional amend-
ments, recall, initiative, referendum, etc.

Recommendation 1.2
Each State should adopt an overall limitation on
campaign spending based upon [ ] cents per
capita in each electoral district, or $ | 1.
whichever is more.

mment: Tpe LECF. Committee feels that the most equita-
B_fe s¥st,em_ or limiting campaign expenditures s 0n a
size-ot-district basis. Some considération, however, should be
glve,n to those very small electoral districts in which, |f? er
aplta,cellm\g were set, candidates would be prohibited from
spending even a minimal amount of money on their
camgm%ns. The C_Pmmlttee therefore recommends that eacr]
State adopt specjfic monetarly limitations based upon loca
campaign expenditure costs, traditions, and attitudes.

Recommendation 1.3
Each candidate for political office or political
committee should be required to designate a
treasurer through whom all expenditures or contri-
butions are required to be made.

compent: TNIS PrOVision is not meant to exclude the
candidate from designating himself as treasurer, in the event
that his camgal?n is°’small“enough that he chooses to manage
It himself. States which are Considering adoption of thi

accounting mechanism for expenditure “limitations shoul

take note ot a recent U.S. District Court for the District of
CO'UmbIaS deCISIOH (American_Civil Liberties Union, Ingc. V
sennings, NOvember 13, 1973), which held that It 1s
Fnconstltutlonal {0, |mgose a prior re?,tr,amt on the nght of
reedom of expression by requiring political committegs and
orga_mzatlons, or at least nonpartisan ones |ike the ACLU) to
receive permission from an?/ political candidate whose name
Is mentioned before they afe permitted to place an advertise
ment. in the news media. This case referred to the Federal
EIectl?nds Camgalgn Act of 1971 and will almost certainly be
appealed to the U'S. Supreme Court.

Recommendation 1.4
Each candidate or political committee should be
required to report the amount and purpose of all
aggregate expenditures of $100 or more in state-
wide campaigns or $25 or more in less than
statewide campaigns.

commenr: TNe term "aggregate” is used in this and the
succeeding recommendation fo prevent a series of expendi-
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turns or contributions of $24 which would not otherwise
have to be reported.

Recommendation 1.5
Each candidate or political committee should be
required to report the source and amount of all
contributions in the aggregate of $25 or more,
made for the purpose of election to office or for
influencing an election, including the name, ad-
dress, and occupation of the contributor.

comment-. The LECF Committee does not recommend
limitations on campaign contributions, feeling instead that
thorough dlsclqsure,\})rovmons are an adequate check on
excessive campaign-giving.

Recommendation 1.6
"Contribution” should be defined in such a
manner as to include loans and "anything of
value."

Recommendation 1.7
The reports on expenditures and contributions
should be required at a minimum of three differ-
ent times: between 30 and 40 days prior to any
election, between 5 and 10 days prior to the
election, and within 30 days after the election.

comment- . IN cONSidering the proper dates for reporting
requjrements. Stat%es may wish to take into account the
re%ulrements of federal law. so as_ not to overburden
candidates for federal office in the State with conflicting
reporting dates.

Recommendation 1.8

The reports should be made to a designated state
central agency (see Recommendation 1.9) for
statewide races or to a designated county central
agency for smaller districts with a copy sent to the
state central agency. In less than statewide races
with multicounty districts, reports should be filed
with all counties contained in the district.

Recommendation 1.9

Each State should set up an independent Elections
Commission with full-time paid staff whose re-
sponsibilities should include preparing forms for
reports by candidates, preparing and publishing a
manual on the requirements of tho law, and
otherwise informing and advising candidates con-
cerning the requirements of the law. The Elections
Commission should also be the agency responsible
for receiving, preparing summaries of, and making
available to the public the reports that are filed on
statewide races.



Recommendation 1.10
Each State should adopt stringent and effective

penalty provisions for failure to comply with the
law in the above areas.

connent- 1N this and aH succeeding secnons of the §U|de-
lines, enforcement mechanisms have not been spelled out,
Barﬂy beﬁguse ofthe diversity of statetradn|ins and ParﬂK
ecause the LECF Committée wishes to make a thorou
study of this probkn1 before making specific recomrnen

dations.



2. Open Government

Recommer.dation 2.1
“Meeting" should be defined as the convening of a
governing body for which a quorum is required in
order to n ake a decision or to deliberate toward a
decision on any matter.

Recommendation 2.2

"Governing body" should be defined in such a
manner as to include any board, commission,
department, committee, or agency within the
executive or legislative branches of the state,
regional council, city, county, and district govern-
ments, but to exclude the political caucuses of a
Legislature.

Recommendation 2.3
Except in certain circumstances (see
Recommendation 2.6), all meetings of a governing
body should be open to the public, and all persons
should be permitted to attend any meeting.

Recommendation 2.4
Except in certain circumstances (see Recommen-
dation 2.6), no quorum of a governing body
should be permitted to meet in private for the
purpose of deciding on or deliberating toward a
decision on any matter.

Recommendation 2.5
All governing bodies should be required to give
public notice, reasonably calculated to give actual
notice to interested persons, of the time and place
of public meetings.

Recommendation 2.6
All exceptions to the rule of open meetings should
be clearly specified in the law and should be
reserved primarily for sensitive issues such as: the
acquisition of public property; the employment,
evaluation, discipline, or dismissal of public em-
ployees; and security personnel and devices.

Recommendation 2.7
All information collected, assembled, or main-
tained by governmental bodies should be declared
public information and available to the public,
with the exception of certain specifically defined
information involving sensitive issues, matters sub-
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ject to judicial or executive decree, or drafts and
working papers involved in the preparation of
proposed legislation.

Recommendation 2.8
Accurate records should be requirec’ of all meet-
ings of a governing body. The record:, may be kept
by means of a full transcription, a recording, or
written minutes which give a true reflection of the
matters discussed at the meeting and the views of
the participants.



3. Conflict of Interest

comment. T1he recommendations which follow touch only
on those aspects of conflict of interest which the Committee
feels should be written into law, irrespective of the codes of
EE]IC? adogteﬁ by most Leqlslatures which may go consider-
ably further than’these provisions.

Recommendation 3.1
Conflict of interest regulations should apply to all
state and local public officials, including the
legislative, executive, and judicial branches.

Recommendation 3.2

All public officials should be required to file a
statement disclosing: (a) the names of all offices,
directorships, and salaried employment of the
official and his immediate family (defined as
spouse and dependent children); (b) all financial
interests of the public official and his immediate
family in excess of $1,000, by type; (c) the
names of all financial interests held by the public
official and his immediate family which do busi-
ness with the State; (d) the names of all entities
which do business with the State for which the
public official, his immediate family, his firm, or
partnership has rendered compensated services
within the last year in excess of $500 in value.

comment: 1he Committee's intent in this recommendation
Is to find some compromise between the right of privacy
which Delongs to all’ citizens and the special duties and
responsinilities which attend service as a public official.
Thus, (a) does not re(auwe the amount of a public official's
income fo be disclosed and_(b) does not require fl_ther the
sge%lflc amount or the specific hame of his financial intorosts
t0 bo_disclosed: but, é%) does require the names of his
financial assets, and &E)the names of his clients to be
disclosed whenever state business 1S involved.

Recommondation 3.3
The financial disclosure statements should be
required to bo filed once a year by office-holders.
Candidates for public office should be required to
file a statement within 10 days of filing for office.

Recommendation 3.4
The penalties for these provisions should be the
same as those applying to the regulation of
lobbying and the reporting of campaign expendi-
tures, and all filings should be open to public
inspection.



Recommendation 3.5
No penalties (such as divestment of interest or
removal from office) should be imposed for
holding conflicting interests other than the pen-
alties for failure to disclose.

Eonnent. ,Tthe LtECF Comrfr},it'[teeffe,eli tha;[ thefline bett\liveen
egitimate interest and conflict of interest is frequently so
fll'(]]e that the best checﬂ isthat of the public's judgment b)ésed
upon full disclosure.

Recommendation 3.6
No legislator, or his firm, should be permitted to
practice law before a state agency.

comment- . States maii wish to adopt exceptions to this rule
for agencies like workmen's compensation_boards or other
g}]aansgﬁudlmal bodies which may be within the executive

Recommendation 3.7
No legislator should be permitted to serve as paid
lobbyist with the Legislature or any state agency
or to receive a retainer to introduce, to influence,
or to vote upon legislation.

Recommendation 3.8
No public official should be permitted to disclose
or use confidential information acquired in the
course of his official duties to further his own
economic interests or those of anyone else.

Recommendation 3.9
Effective and appropriate penalty provisions
should be adopted for violations of Recommen-
dations 3.6 through 3.8.

comment-. 960 cOMment to Section 1.10.

Recommendation 3.10
Any legislator who holds an obvious major finan-
cial interest in a piece of legislation should be
required to disqualify himself from voting on the
issue.

Recommendation 3.11
The majority of the members of any standing
legislative committee should not be permitted to
be legislators with a substantial financial interest in
the subject matter of the committee.

Recommendation 3.12
Each State should establish an Ethics Commission
or Board consisting of both legislators and other
public officials and citizens. The Ethics Commis-
sion should be responsible for drafting rules and



regulations regarding the disclosure of financial
information and for receiving and filing financial
disclosure statements. The commission should be
empowered to initiate, receive, and consider
charges of alleged violations of codes of conduct
or arpopriate statutory provisions. It should be
authorized to render advisory opinions on these
allegations.



4. Lobbying

Recommendation 4.1

The following persons should be required to
register as lobbyists: (a) a person who makes a
total expenditure in excess of $200 in a calendar
quarter, not including travel expenses, for com-
municating directly with member(s) of the legis-
lative or executive branch to influence legislation
or administrative regulations; (b) a person who
receives compensation or reimbursement from
another to communicate directly with member(s)
of the legislative or executive branch to influence
legislation or administrative regulations; (c) a per-
son, other than a member of the judicial, legis-
lative, or executive branch, who, in the pursuit of
official duties and as part of his regular employ-
ment, communicates directly with member(s) of
the legislative or executive branch to influence
legislation or administrative regulations, whether
or not any compensation in addition to regular
salary is received for the communication.

Recommendation 4.2
Exceptions to the above should be made for
newspaper and television reporters, owners, pub-
lishers, and editors, so long ss they are pursuing
normal reportorial and editorial duties.

Recommendation 4.3

All registered lobbyists should be required to file a
quarterly report, including the names and ad-
dresses of all clients or principals for whom
lobbying is done, the fields of legislate m and
specific measures which are the object of luubying
activity, the form and amount of compensation
received from each client or principal, the total
amount expended during the period in pursuit of
lobbying activities, and the object and amount of
all expenditures in excess of $25.

Recommendation 4.4
All files on lobbying should be open to public
inspection.

Recommendation 4.5

All contingency-fee lobbying should be prohibited

comment: TNe Committee feeli that the practico of payi %
IobbP/Ittl a fee contmﬁ;ent upon the pFSS& 3 P r defeat o
legisfation is one whichi |eads Partlculary to efforts to buy
and tell votes and should be outlawod
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Recommendation 4.6
A "gift" should be defined as a payment, loan,
subscription, advance, deposit of money, services,
or anything of value, unless consideration of equal
or greater value is received.

Recommendation 4.7
No person should be permitted to give a gift to a
public official under circumstances in which it
could reasonably be inferred that the gift would be
made to influence him in his official duties.

Recommendation 4.8
Appropriate and effective penalty provisions
should be adopted for any violations of these
regulations.

comment OBECOMMeNtto Section 1.10.
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LKA ATIVE AFFARS ACENCY

December 31> 197~

Representative Terry Gardiner
Box 1092
Ketchikan, Alaska 99901

Dear Terry:

In response to your recent note, please find enclosed a copy of
Norm Gorsuch®s opinion on the Conflict of Interest Law;

Av Gross®" opinion on the same law; and copies of of the Washington
and California conflict of interest laws, both of which were

also passed by the initiative process. The California and
Washington laws are all inclusive, i.e. they include both

conflict of interest laws and campagin limitation laws but |
believe you will be able to separate the two. Other states

have recently passed conflict of interest laws but Washington

and California are typical.

Finally, also enclosed i1s a booklet published in recent months
which contains, in part, recommendations by the National Legis—
lative Conference®"s Committee on Legislative Ethics and Campaign
Financing on recommended provisions for conflict of interest
laws which you may find interesting.

Best regards,

fan M. Elliott
ecutive Director

JME:pmk

Enclosures



NOTICE OF PROPOSED CHANGES IN THE REGULATIONS
OF THE OFFICE OF THE LIEUTENANT GOVERNOR
IN THE OFFICE OF THE GOVERNOR

Notice 1is hereby given that the Office of the Lieutenant Governor,
under authority vested by AS 39.50.050(b), proposes to adopt regu—
lations in Title 6 of the Alaska Administrative Code to implement

AS 39.50.010 - 39.50.200 as follows:

6 AAC 29.010. MEMBERS OF ADVISORY BOARDS AND COMMISSIONS.
(Exempts members of advisory boards and commissions from the
conflict of interest statute.)

6 AAC 29.020. MEMBER OF FAMILY OR HOUSEHOLD. (As used
in AS 39.50.030 and AS 39.50.090 defines member of household
or family to be a person living in the home of the public official.)

6 AAC 29.030. SOURCE OF INCOME. (As used in AS 39.50.030
(b)(2) defines source of income to mean the person or insti—
tution for whom a service is performed. For self employed
persons, including professional corporations, the client 1is
the source of income. Forrental income, the name of the
renter has to be listed.)

6 AAC 29.040. IDENTITY OF INTEREST IN A BUSINESS. (As
used In AS 39.50.030(b)(3) means the name and address of the
business.)

6 AAC 29.050. NATURE OF INTEREST IN A BUSINESS. (As
used in AS 39.50.030(b)(3) means the nature of ownership.)

6 AAC 29.060. IDENTITY OF INTEREST IN REAL PROPERTY.
(As used in AS 39.50.030(b)(4) means the location and brief
description of real property.)

6 AAC 29.070. NATURE OF INTEREST IN REAL PROPERTY.
(As used in AS 39.50.030(b)(4) means the quality and extent
of the proprietary interest in the real property.)

6 AAC 29.080. NATURE AND EXTENT OF BENEFICIAL INTEREST
IN A TRUST. (As used in AS 39.50.030(b)(5) means the share
due the public official or member of his household.)

6 AAC 29.090. LOANS.(As used 1in AS 39.50.030(b)(6)
means any lending transaction.)

6 AAC 29.110. LIST OF CONTRACTS. (As used in AS 39.50.
030(b)(7) means a general description of the goods or services
which are the subject of each individual contract.)



6 AAC 29.120. OFFER TO CONTRACT. (As used in AS 39.50.
030(b)(7) includes bids.)

b AAC 29.130. STATE OR INSTRUMENTALITY OF THE STATE.

(As used in AS 39.50.030(b)(7) means any state department or
agency, the University of Alaska and the Alaska State Housing
Authority.)

6 AAC 29.140. LIST OF LEASES. (As used in AS 39.50.030
(b)(8) means identificatio.j of the particular type of resource
which is the subject of lease, location and description of
lease tract and official designation of lease.)

6 AAC 29.150. TIME OF FILING. (For judicial officer at
least 30 days prior to appointment to office; for department
head or board or commission member, at least 30 days prior to
legislative confirmation; for legislative or gubernatorial
candidate, on filing declaration of candidacy or within 20
days after fTiling nominating petition; for all public officials
April 15 of each year or within 15 days after filing federal
income tax return.)

6 AAC 29.160. DEFINITIONS.

Notice 1is also given that any person interested may send
written statements or written arguments relevant to the action
proposed to the Office of the Lieutenant Governor, Capitol
Building, Pouch AA, Juneau, Alaska 99811. To be considered,
such statements must be received before 4:30 p.m. on

December 27, 1974. Copies of the regulations and of the re—
porting forms and instructions can be obtained by writing

the Lieutenant Governor at the foregoing address or by personal
pickup at the Office of the Governor 1in Anchorage or Fairbanks.
The Office of the Lieutenant Governor, upon 1its own motion

or at the instance of an interested person, may thereafter



adopt the above proposals substantially as set out above

without Tfurther notice.

DATE. nlgvembo”™ 20 tw H

H / a .
H. A. Boucher

Lieutenant Governor

MS



WHO

Justices, Judges,
and Magistrates

Department Heads,
Board and Commission Members
and Chairmen

Legislative Candidates

Candidates Tor Governor and
Lieutenant Governor

WHEN

Within 30 days before appointment

Within 30 days before confirmation

\

On filing declaration of candidacy
or within 20 days after fllihg
nominating petition.

On filing declaration of candidacy
or within 20 days after filing
nominating petition.

The above individuals, except unsuccessful candidates, must also
report each April 15, or 15 days after they file their federal
Income tax returns., whichever comes first.

THE FIRST REPORT FOR
BEFORE FEBRUARY 9,

INCUMBENTS 1S DUE

1975-

L} ZVA

WHERE

Administrator
of Courts

Lieutenant
Governores
Office

Lieutenant
Governor"s

Alaska
Legislative
Council



Register 6 AAC 29.010
6 AAC 29.040

TITLE 6. GOVERNOR®"S OFFICE

CHAPTER 29. CONFLICT OF INTEREST

6 AAC 29.010. MEMBERS OF ADVISORY BOARDS AND COMMISSIONS.

A member of an advisory board or commission is not subject to
the requirements of AS 39.50.010 - .220. (Eff. /7 /7
Register )

AUTHORITY: AS 39.50.010
AS 39.50.050(b)

6 AAC 29.020. MEMBER OF FAMILY OR HOUSEHOLD. As used in

AS 39.50.030 and AS 39.50.090, "member of family”™ or "member
of household™ means a relative or other person, not a domestic
employee, 1living in the home of the public official.

(EFT. / 7/ , Register )

AUTHORITY: AS 39.50.030
AS 39.50.090
AS 39.50.050(b)

6 AAC 29.030. SOURCE OF [INCOME. (a) As used in AS 39.50.030(b)(2)
"source of income" means the person or institution for whom a
service 1is performed or who 1is otherwise the origin of payment.

(b) If the person for whom the report 1is made is employed
by another, his employer 1is the source of his 1income, but if
he is self-employed, the source must be listed as the name of
the client or customer.

(¢) For rental income, the name of the renter shall be
listed as well as the address of the rental property.
(ETF. / [/ , Register )

AUTHORITY: AS 39.50.030(b)(2)
AS 39.50.050(b)

6 AAC 29.040. IDENTITY OF INTEREST IN A BUSINESS. As used in
AS 39.50.030(b)(3), "identity of 1interest in a business”™ means
the name and address of the business. (Eff. / / , Register )

AUTHORITY: AS 39 .50.030(b) (31
AS 39.50.050(b)



Registcr 6 AAC 29.050
6 AAC 29.090

6 AAC 29.050. NATURE OF INTEREST IN A BUSINESS. As wused in
AS 39.50.030(b)(3), r"nature of interest in a business" means
the nature of ownership such as shareholder, partner or sole
proprietor. (ETT. / / , Register )

AUTHORITY: AS 39.50.030(b)(3)
AS 39.50.050(b)

6 AAC 29.060. IDENTITY OF INTEREST IN REAL PROPERTY. As used
in AS 39.50.030(b)(4), "identity of interest in real property”
means the location and a brief description of the real proper—
ty. (ETT. / 7/ , Register )

AUTHORITY: AS 39.50.030(b)(4)
AS 39.50.050(b)

6 AAC 29.070. NATURE OF INTEREST IN REAL PROPERTY. As used 1in
AS 39.50.030(b)(4), "nature of interest 1in real property"” means
the quality and the extent of the proprietary interest 1in the
real pronerty which the public official or member of his house—
hold has. (ETT. / [/ , Repister )

AUTHORITY: AS 39.50.030(b)(4)
AS 39.50.050(b)

6 AAC 29.080. NATURE AND EXTENT OF BENEFICIAL INTEREST IN A
TRUST. As used in AS 39.50.030(b)(5), "nature and extent of
beneficial interest” 1is the share due to the public official
or member of his household as a beneficiary. (Eff. /7 / ,
Register )

AUTHORITY: AS 39.50.030(b)(5)
AS 39.50.050(b)

6 AAC 29.090. LOANS. As used 1in AS 39.50.030(b)(6), "loan"
...eans any lending transaction including both secured and unse—
cured transfers of funds or other property. (Eff. / [/ ,
Register )

AUTHORITY: AS 39.50.030(b)(6)
AS 39.50.050(b)



Register 6 AAC 29.110
6 AAC 29.150

6 AAC 29.110. LIST OF CONTRACTS. As used in AS 39.50.030(b)(7),
"list of contracts”™ means a general description of the goods or
the work or services which are subject of each individual con—
tract or offer to contract and the official designation of the
contract. (EfF. / 7/ , Register )

AUTHORITY: AS 39.50.030(b)(7)
AS 39.50.050(b)

6 AAC 29.120. OFFER TO CONTRACT. As used in AS 39.50.030(b)(7),
"offer to contract”™ includes bids. (ETT. / 7/ , Register )

AUTHORITY: AS 39.50.030(b)(7)
AS 39.50.050(b)

6 AAC 29.130. STATE OR INSTRUMENTALITY OF THE STATE. As used
in AS 39.50.030(b)(7), "state or instrumentality of the state"
means any state department or agency, the University of Alaska
and the Alaska State Housing Authority. (ETT. / / ,
Register )

AUTHORITY: AS 39.50 .030(b)(7)
AS 39.50.050(b)

6 AAC 29.140. LIST OF LEASES. As wused in AS 39.50.030(b)(8),
"list of leases™ means identification of the particular type

of resource which is the subject of the lease, the location

and description of the tract containing the resource, and the
official designation of the lease. (ETT. / / , Register )

AUTHORITY: AS 39.50.030(b)(8)
AS 39.50.050(b)

6 \AC 29.150. TIME OF FILING. (@) A judicial officer shall
file the information required by AS 39.50.010 - .220 at least
30 days prior to appointment to office.

(b) A department head or board or commission member shall
file the information required by AS 39.50.010 - .220 at least
30 days prior to confirmation by the legislature of the appoint—
ment .



Register 6 AAC 29.150
6 AAC 29.160

(¢) A legislative, gubernatorial or lieutenant governor
candidate shall file the information required by AS 39.50.010 -
.220 on filing declaration of candidacy or within 20 days after
filing a nominating petition.

(d A public official, except an unsuccessful candidate,
shall also file the information required by AS 39.50.010 -
.220 by April 15 of each year or within 15 days after filing
his federal 1income tax return, whichever comes first.

(Eff. /1 [/ , Register )
AUTHORITY: AS 39.50.020(a)
AS 39.50.050(b)
6 AAC 29.160. DEFINITIONS. In this chapter,

(1) "advisory board or commission”™ means any board or com—
mission which does not exercise quasi-legislative or quasi—
judicial functions or a regulatory function.

(2) "judicial officer”™ means a person appointed as a jus-—
tice to the supreme court or as a judge to the superior court,
district court or magistrate court.

(3) "public official” means a judicial officer, a member of
the legislature, the governor, the lieutenant governor, a per—
son hired or appointed as a head of a department 1in the execu—
tive branch, a person hired or appointed as chairman or member
of a board, or commissioner or member on the Alaska Transpor—
tation Commission, Alaska Public Utility Commission, or the
Alaska Pipeline Commission, or any other state commission or
board where the state makes such appointment, or a person who
becomes a candidate for a state elective office.

(4) "self-employed™ means a person who engages 1in business
or a profession by means of a sole proprietorship, partnership
or professional corporation. (EfF. 7/ / , Register )

AUTHORITY: AS 39.50.020(1)
AS 39.50.020(2)
AS 39.50.050(1)



WILLIAM A. EGAN H. A. BOUCHER

LIEUTENANT GOVERNOR

State of Alaska
LIEUTENANT GOVERNOR

Juneau

November 20, 1974

TO: ALL STATE OF ALASKA LEGISLATORS
DEPARTMENT HEADS

For your 1information 1in regard to the recently approved
Conflict of Interest initiative, the following informa—
tion 1is enclosed:

(1) Copy of Alaska Statutes re
Conflict of Interest

(2) Notice of proposed regulations
regarding this subject

(3) Copy of proposed regulations
to be adopted

Should you be required by these statutes to file reports,
please note that the first report for incumbents 1is due
before FEBRUARY 9, 1975. (The attached form indicates
when and where those affected must file reports. Report—
ing forms can be obtained by writing to the Lieutenant
Governor, or by personal pickup at the Office of the
Governor 1in Anchorage or Fairbanks.)

Should you have further questions, feel free to contact
this office.

Sincerely yours

Lawrence W. Jones
Administrative Assistant

Enclosure
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INSTRUCTIONS TO TRUSTEE

This report must be accompanied by a copy
of the trust instrument.

IT confidentiality 1is breached, or the trust
is terminated before the trustor has left
public office, the trustee must notify the
same office to which this report 1is made.

Blind trusts established by candidates, leg—
islators, heads of state departments, and
members of boards and commissions, must be
reported to the lieutenant governor; .hose
of judicial officers to the Administrator

of Courts; and those of the governor and
lieutenant governor to the Alaska Legis—
lative Council.

Failure of the trustee to report a Blind
Trust will subject the official who i3 the
trustor to the penalties provided by stat—
ute .

& o**e2 M



(Address)

, 1S the Trustee of a Blind

Trust established on , 19 by

of
(O fficialT (Address)
who 1is
(Office)
The original assets transferred by the Trustor to the

Trustee consisted of the following property:

(Nature) (ldentity)

Signed:
(Trust Offleer)

DATED: , 19
SUBSCRIBED and SWORN to before me this day of
, 19

Notary Public
My commission expires:

(FORM COI1-2)



LOWELL THOMAS, JR.

JAY S. HAMMOND LIEUTENANT GOVERNOR
&
State Or A laska
lieutenant governor *1
Jdnkau

February 20, 1975

Representative Hugh Malone
State House of Representatives
Pouch V

Juneau, Alas] ]

Dear Representative Malone:

Many thanks for the timely filing of your financial statement.

In reference to your comment that there 1is no statutory require—
ment for disclosure of assets over $500, you are correct. The
Department of Law recently informed me that page eleven had been
included by mistake. As you stated, AS 30.50.030 (b) (1)- (8)
refer to the areas which must be disclosed. No mention of assets
over $500 is indicated.

I appreciate your comments on this matter. IT 1 can be of addi—
tional assistance, please contact me.

Lieutenant Governor

d dpie.b to .-fco



BACKGROUND INFORMATION AND INSTRUCTIONS
FOR CONFLICT OF INTEREST FORMS

An Act "relating to conflict of interest of public
officials™ was enacted into law by the people of Alaska
as Initiative No. 2 on August 27, 197/. (The initiative
has been codified as AS 39.50.010-.220). The outcome of the
initiative election was certified by the Lieutenant Governor
on September 12, 1977. The effective date of the measure
is 90 days after certification - i.e., December 11, 197~.
Persons who are public officials on the effective date must
submit their first financial report within 60 days, which
means not later than February 9, 1975.

The conflict of interest lav; describes the persons
who must file financial reports as follows:

"Public official” means a judicial officer,

a member of the legislature, the governor,

the lieutenant governor, a person hired or

appointed as a head of a department in the

executive branch, a person hired or appointed

as chairman or member of a board, or com—

missioner or member on the Alaska Trans—

portation Commission, Alaska Public Utility

Commission, or the Alaska Pipeline Commission,

or any other state commission or board where

the state makes such appointment, or a person

who becomes a candidate for a state elective

office. 1/ AS 39.50.200(1)

"Judicial Officer” means a person appointed

as a Justice to the supreme court or as a

judge to the superior court, district court
or magistrate court. AS 39.50.200(2)

(PAGE 1)

Enter the title of public office sought or held,
and the length of dates of term if applicable. IT the
length or da”es of the term is not known, 1indicate "in-—

determinate".

1/ The above language has been construed not to encompass

members of advisory boards and commissions. See, 6 AAC 25.

010.



"Member of household” means a relative or other
person, not a domestic employee, [living in the home of the
public official.

Reporting period refers to the twelve months pre—
ceding the filing of the report.

(Page 2)

"Source of income™ means the person or institution
for whom a service 1is performed or who 1is otherwise the
origin of payment. IT the person for whom the report is made
employed by another, his employer is the source of his
income, but if he is self-employed, the source must be
listed as the name of the client or customer. A person 1is
self-employed if he engages in business or a profession by
means of a sole proprietorship, partnership or professional
corporation.

For rental income, the name of the renter must be
listed,not merely the address of the rental property.

All capital gains in excess of $100 must be listed,
even if they are not taxable.

Every source of income over $100 must be reported,
if it is from an otherwise unreported source. For example,
if A receives $600 in two $300 payments from B, B should be

listed only once as a source. However, if A receives $200

is

each from B, C and D, each of these sources must be identified.

(Page 3)
"Nature of ownership™ means a shareholder, partner

or sole owner. For example, shareholder in IBM corporation

(Page 4)

"Nature of involvement” means non-ownership partici—

pation in the affairs of a bus®.ness such as officer, director

or employee. A person listed on this page as a director who



is also a shareholder will be required to furnish appropriate
information on page three also.
(Page 5)

"ldentity of property” means the location and a
brief description, such as "one quarter acre at northwest
corner of Wise and Girdwood Road, Anchorage.™

"Nature of interest”™ means the quality and the
extent of the proprietary interest in the described property
which the person for whom the report is made has, such as
"undivided one half interest in the southeast one quarter"”,
or "option to buy southeast one quarter™.

(Page 6)

"Trustor™ 1is the person who has established the
trust.

"Property”™ means the assetsof the trust.

"Extent of interest”™ is theshare due to the
public official or member of his household as a beneficiary.

Other trust 1ini rmation required: IT the public
official has transferred marketable assets into a blind
trust, for which the trustor is a bank or other institutional
fiduciary, for the duration of his government service,the
trustee must report the nature of theoriginal assets on the
appropriate form available from the Lieutenant Governor.
Failure to do so will cause a penalty to be imposed on the
official.

(Page 7)

"Loan" means any lending transactions including
both secured(e.g., home mortgages) and unsecured transfers of
funds or other property.

(Page 8)

"Other financial obligations”™ means debts of $500



or more owed to another.
(Page 9)

"State or instrumentality of the State" means any
state department or agency, the University of Alaska, and
the Alaska State Housing Authority.

"Offer to contract™ includes bids.

"Other contracting party"” means the State or in—
strumentality of the State with whom the contract has or
would have been entered.

"ldentity of contract”™ means a general description
of the goods or the work or services which are tho subject
of the contract or the offer to contract; for example,
"paving Totem Road extension, Ketchikan" or "providing
nursing home services". The appropriate official designation
of the contract should also be provided.

(Page 10)

"ldentity”™ means identification of the particular
type of resource (e.g., timber, gas, or gold) and location
and description of the tract containing the resource.

(Page 11)

"Other assets™ are those which do not fit in any
of the previous categories and are worth much more than
$500. Household goods and personal effects are not to be counted.

(Page 12)

The 1initiative provides for penalties as follows;



A person required to file a report of financial

or business interests under this Act who re—
fuses or fails to disclose required information
within the time required in the Act, or who
provides false or misleading information is guilty
of a misdemeanor and upon conviction is punish—
able by a fine not less than $500, nor more

than $5,000, or by imprisonment for up to one
year, or both. AS 39.50.060(a)

Other sections of the conflict of interest law also penalize
refusal cr failure to file reports by forfeiture of nominati
election, confirmation, or possession of office, as wellar

by loss of salary, per diem and travel expenses which would

otherwise te due the public official.
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January 24, 1975

>
Mr. William J. Fullan
320 Bawden St. Suite i
Box 975 "«
Ketchikan, Ak. 99901 v Tvw,

Dear Mr. Fullan:

Thank you for the oopy of the letter sent to Governor Hammond.
From talking to many of the legislators It seems that there Is
a general oonoensus that something must be done to work out
the rough spots In the conflict of Interest initiative. In
Governor Hammond 3 State of the State message he outlined
several amendments that the administration would propose to
the conflict of Interest statute. Of course, until the bill
Is submitted we do not know exactly what these amendments are.

As a person who supported the purpose of conflict of Interest
It was not my Intention to force persons to violate Individual

members rules of ethlos. I am hopeful that the legislature
will be able to Iron out the problem areas of the conflict of
Interest statute.

ivj*: | el f t ' /4851-"v 1
Sincerely,

Terry Gardiner
Representative £7

LT



W ILLIAM J. FULLAN
CERTIFIED PUBLIC ACCOUNTANT
320 Bawden Street Suite 313, Box 975
KETCHIKAN, ALASKA 99901

January 9, 1975

(907)425-4410

The Honorable Jay S. Hairnond
Governor

State of Alaska

Juneau, Alaska 99811

Sir:

The purpose of this letter is to comply with a request of Mr. J. Ray Roady
in his letter of December 30, 1974, a photocopy of which is enclosed, in which
he requests that | eeconsider my recent resignation from the Board of Public
Accountancy.

it was with extreme reluctance that my resignation from the Board was made
as | thoroughly enjoyed the privilege of having served on the Board. My resig -
nation was made necessary by the provisions of the so called "con flict of interest
b ill"; particularly these a.reas:

(1) Having to make financial disclosures which would
have made compliance contrary to the rules of
professional ethics

(2) Having to lim it my practice to preclude repre-
senting clients before state regulatory agencies

It appears highly improbable that the legislature intended for members of
state boards to commit any acts in violation of individual members' rules of
ethics; moreover, it is highly unlikely that the electorate intended for any
individual members to suffer a loss of income when it passed In itiative 02.

N evertheless, those are the results of the passage of Initiative 02, w hich
situation left me no alternative but to resign.

However, if the legislature can enact some sort of enabling legislation, or
if a favorable court decision were handed down which would alleviate the objec-
tions listed above, | would by most happy to reconsider my decision and would be
highly honored to accept reappointment to the Board.

As a member of only one board, | realize the seriousness of the problems
created for your administration by the passage of Initiative 02 and | trust some
fair and workable solution can be accomplished.

M rs. Fullan joins me in congratulating you upon your election and we wish
you much success in your adm inistration.

Respectfully yours,
W illiam J. Fullan, CPA
W JF:ebra
cc: Mr. J. Ray Roady
Senator Robert Ziegler
Representative O ral Freeman

Representative Terry

Gardiner*n



ITEIMIimiIiEXT OF COMMEIKCE

DIVISION OF OCCUPA JIONAL LICENSING / POUCH 0 - 1UNFAU 99801

/ Phone 907/465-2535

Dear Mr. Fullan:

We have your resignation from the Board of Accountancy

on hand. We would, however, be very happy to have you
re-consider your decision and send a letter to the Governor
indicating that you might consider re-appointment.

The expertise you have gained during your service is of
considerable value in carrying out the business of licensing
and regulating of the Accountancy profession 1in

Alaska. It is a shame to waste the background knowledge of
procedures that you have gained in board functions.

Considerable time and experience will be necessary to develop
and orient a new board member to the point of effectiveness
that you have already acquired.

A letter to the Governor with a copy to this office indicating
your willingness to accept re-appointment would be very

much appreciated. We need you with your expertise and judgment
on the board.

Very sincerely

J. Ray Roady
Director






JERNBERG S TAYLOR
ATTORNEYS AT LAW

(A PROFESSIONAL CORPORATION)

Il STEOMAN
P.0. BOX 1769
KETCHIKAN.ALASKA 99901
o
. |
WILLIAM G ROYCE November 6, 1974

Hon. Terry Gardiner

Alaska House of Representatives
P. 0. Box 1092

Ketchikan, Alaska

Dear Terry:

Enclosed is material regarding the immunity of
hospital review committees.

I would appreciate it very much if you would insti—
tute legislation for the purposes outlined therein.

Sincerely yours,
JERNBEBft, & TAYLOR

By

RLT/mh
Enclosure



ALASKA STATE MEDICAL ASSOCIATION

RESOLUTION No. 19-74

SUBJECT: Subpoena Immunity

SUBMITTED BY: James Wilson, M. D.

BE IT RESOLVED, to continue to ask our Legislative Committee to work
towards legislation making Hospital and Medical Society Committees’
reports immune from legal action to subpoena. This is essential if
these committees are ever to function effectively.



October 29, 1974

MEMO
To: Legislative Committee Members
From: carolyn Brown, Chairperson

Subject: Subpoena Immunity

Resolution 19-74 of the 1974 ASMA House of Delegates is attached.

As a follow up to Legislative Committee activity, attached is an excellent report
put out by the Joint Commission on Accredition of Hospitals which summarizes the

various states' legal attitude toward liability, immunity, and discoverability of
hospital and association records and committee reports. The report isquite detailed
but | thought members would like to review this in somedepth.

It may be that after the legislators get to Juneau, we can take this information and
push very hard for similar legislation in Alaska.

Minesota appears to have the broadest legislation surrounding this matter and this may
very well serve as a model for Alaska.

You may want to keep this in your files as we attempt to deal with thisthroughout
this legislative year.

That's all. Thank you very much.



THE FOLLOWING DOCUMENT(S) MAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE

ORIGINAL,
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SECOND REGULAR SESSION Ch. 295

PUBLIC HEALTH- REVIEW ORGANIZATIONS
CHAPTER 295
S.F.N0.3175
fCoded in Part]

An Act relating lo health; providing lor limitations on liability of review
organizations; providing for confidentiality of records of review organ-
izations; amending Minnesota Statutes 1071, Sections 14351, Subdivision
3. and by adding a subdivision; 145.63; .and 145.64.

He If exacted bp the f.cpi.ilatitrr O/ fhe State nf MInxtextii:

Section I.  Minnesota Stillt»f& 11>7t. Section 14.'fit. I* mneudtsl hr adding
it nubdlvihioti to rend:

Hulnl. 4ii. 'eAdministrative atiiff" inennn the stnrr of n hospital nr clinic.

Piv. 2. Minnesota Stnluton 1071, Section Il.l.dl, Subdivision fi, Is amend-
cd to read:

Hnhd. o. "ftevhnv urpniii/.nlion” means 1 committee whoso inemlv-rshlp Is
limited to iimfeo-loimIH mol administrative staff, cverpt whore nthemise pro-
vided for hy .sfnte or federal law, and which is established by n hospital, hy a
clinic, hy one or more stnto or Imciil associations of professionals, hv nil organ-
ization of professional* from a pnrtlrninr nren or metllcnl Institution, hy a
hoHIth mulntcimoce iirgiinlziilinn as defined In Minnesota Statutes, Chapter
11211, hy a nonprofit health service phm ror;>oriition as defiord In Minnesota
Statutes, Chapter tfIC or by a professional Mtenilards review organization estab-
lished pursuant to 42 C.S.C.. Section 1,'120r-1 et sis| >to pather and review
Information relating to the cure and treatment of patients for the purposes
of:

(a) Evaluating and Improving the gonllty of health rnre rendered In the nren
or modlcnl Institution:

Ih> deducing morhldlty or mortality;

(cl lualiilng nud disseminating atntlatlra und iuforuintlon relative to the
treutinent and prevention of tlisenses, Iliness anil Injarles:

(til Developing anil publishing guidelines showing the norms of health enre
In the area nr medical Institution.

(e> Developing nntl publishing guidelines designed to keep within reason-
nble bountls the rust of health can’;

(f) llerlewIng the ijimllty or cost or health rnre serrlren provided to on-
rollis-i of benltti inaiotennnee organizations;

Igl Acting as a professional standards review organization piirsiiunt to 42
t'.ij.C., .Section t.T.tie-t et mi: or

ih) Kevlcwling. riding oil, or advising on eontrorersics. disputes or gorstlons
between:

(1) health Insurance carriers or hrnlth muliitcimnce organizations nud their
Insur'd* or enrolhvs;

(2) priifessloanl licensing lwmnls netlor tinder lhelr powers Including ill*-
c,Iptina(rjy, license revocation or »in|>eiision proctslurrs mid health  providers
licensed hy them when the matter Li rrfcrrul in a cmiew cunuuliov by the
prnfesslomil licensing hoard;

ft) professionals and their patlenr.s concerning diagnosis, treatment or euro,
or the charges or fis therefor;
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(4) professionals nnd health Insurance carriers or health malntciiau*ee orxxa-
Jzutlon.s cuoceralng a cliurse or feu for health cure services provided to an
lwaned or enrnllee; or

(5) profesaloiiuls or their patients and the federal, .state, or local govern-
ment, or agencies thereof. .

No imrty ahull Ik*hound by a ruling of u review organization pursuant to this
clnn.sc 0o u controversy, dispute or uuestloo unless he ngm-s la advance, either
Hpwiflcuily or genernll;’, to ia* lauitul by the ruling.

SBUSCA.11RL.

Sec. :i. Minnesota Statutes 1071, 3cctlon 145fill, Is amended to read:
143.63 Limitation on liability for mombors of rsvlow organization*

No iierson who Is it mcmlior or employee of, who nets In fin advisory capacity
to or who furnishes counsel or Rervires lo, a review orgunl/.utiau hlinll bo
linbh* for damages or other relief In any action broupht by u person or por-
sons whose itcflvides have Invii or are being scrutinized or reviewed hy u re-
view arpaniiulion, by renson af the |a-i'funnuace hy him of any duty, function
or activity of such review orpuiiixntion, unless tho pcrfnrinitnee af such duty,
function or activity wun motivated by timliee toward the person Hffected
thereby. No person sIlmll lie liable far damages or other relief In any action
hy reason of the performance af him of any duly, function, or activity us a
incmlier of u review committee or by reason of any rcrnairnenilulioii or ac-
tion of the review committee when the |htsoii acts In the reasonable lielief
that bis ncrlan or reeoaaaeialallaa is warranted by fads known to him or the
review organization after reasiaaible efforts to iiseerraia (lie facts iilK»ii which
the review organization's notion or recommendation Is muilc.

See. 4. Minnesota Statutes 1071. Soetlou 145.04, Is iiliicuded to read:
145.64 Confidentiality of record* ot rsvlew organization

All datu ami Information acipilred by a review organization, In the exer-
clmj of Us duties mill functions, shall W& la>ld In cnnfldiunv, simll not be
diselostsl to anyone except to the extent necessary to carry oat am* or more
of the iuuihisin of the review nrguiiizntion, nml sIlmll tiol Is* subject to sale
| Emii nr discovery. No persnu descrilKxl in six'tinu 1kKVUI sIimll disclose vvhst
transpired at a meeting of a review oigimizuiloii except to the extent neces-
sary la curry out am* or marc of the purposes of a review arguni/ation. The
proceedings and recunla af a review unionization slmll nut 1st sidijeet to dls-
cuvery or introdaellua Into evlilenci* In uny civil tatinn ugnimtl a prufes-
slaaal arising oat nf the matter or matters which arc the subject of con-
sideratiaa hy the review iirpaulznilnti. Inforniatlon, ilm'iitilenrs nr records
otherwise available from original soum*s slmll uot be imaiaui* from discovery
or use In any civil action merely Is-cause they were presented during pro-
ceedings of a review organization, liar shall any |verson who testified Indore n
review orgonizulion or who Is u member of It he prevented from testifying
as to matters within Ids knowledge, lad a iviuiesa eaunot In*askexl about bis
testimony lveforv a review organization or opinions formed by hloi us u resale
of Its hearing*.

Approved March 27, 1971

- SECO7*
VR ok \Af
DAKOTA COOIiTY—7

An Act Misting to Qaket>
appointees to too Dakot

Approved March 27,1974.

GENEI

An Act routing to tho adr
sofa Statutes, 1973 Supt
Subdivision 1; 245A.18
tlon 32.

ity

He it enacted by the Leyu

Section 1. Minnesota St
vision t, is amended to read

245A.01 Declaration oi pot

Subdivision 1 The obje
Sections 1 to 30 ate to pn
assistance programs; to n
sistuuce pnrpohes; u> pror
prated public assistance pro
income or resources to u»
decency nnd health. *'p

It La hereby declared to
prortde for themselves, an*
the eligibility requirement*
not refuse suitable employ
general aseistuocH uod su<
subsistence reasonably cam
of such assistance and seo
in promoting tbs public hea

A principal objective la
tve to "'d those persons* w
uttiiin self-cure. To ncbi
minimum standards, of tiv
stnadunl for cukb payment-
100 percent of the actual
maximum established for t
nnd old use assistance pro
fary items, 50 percent, ol



51.

52.

53.

54.

Matchett v. IVtvay, J15 Cal.P.ptr. 31/, 320-33! (Ct. App. 1974). To assist; it in
determining whether the staff committees fir the reqgiiiced purpose of .having
the responsibility of evaluation and improvement of the quality of care rendered
in the hospital- ," the court took judicial notice of the Joint Commission®s
Standards and Guidelines (note 13 supra) describing the organization and functions
of the various committees involved.

..-[a] court must have before it facts which allow it to match the staff
committee 3 mission and functions against the specifications of the stat—
ute.... The burden of establishing entitlement bo nondisclosure rested oikh
tt&g ga)rty resisting diacovary, not the porky seeking it (Emphasis
added.

Cillman v. United States, note 36 supra.
Banks v. I.ockheed-Georgia Company, 53 F.R.D. 283, 2S5 (N.D.Ca. 1971).

See e.g., N.Y. Education Law Sec. 6900 et seq. (McKinney Supp. 1973); Pa.

Session Laws of 1974, Act No. 151; P.ev. Code of Wash. Ann. Sec. 18.88.010 et. seq.
(Supp. 1973). Nursing and other professional evaluation activities may be brought
within the ambit of nondiscovery statutes whose language cannot be stretched

to cover nonphysician review by combining alLl professional quality review activi—
ties into a joint activity under the aegis of a medicalL staff committee. Indeed,
the Joint Commission already endorses tha integration of nursing service audit

and medical audit Into a total plan of patient care audit. On this latter point,
see J. D. Porterfield, Accreditation Clinic, The Hospital Medical Staff, Sept.
1974, at 33.
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THE LIAD ILITV MYTH EXPOSED T r

HOSPITAL REV IEli ACTIVITIES POSE f:J RISK

by
Charles M. Jacobs®, J.D. and Susan Weakly

l. INTRODUCTION

There are important reasons why a hospital must be able to
demonstrate chat it takes all reasonable steps to assure that
the professional care rendered to its patients is of optimal
achievable quality: namely, to gain accreditation, to obtain
third-party reimbursement, to assure the community®s continued
support and confidence in its operations, and to use as a de—
fense in malpractice actions.

To make this demonstration requires that the hospital have on—
going programs of performance review and medical staff craden-
tialling. 1 Although by law ultimate responsibility for quality
care rests with the hospital corporate board, ““diro.ct review

of the efficacy and economy of health care services by its na—
ture must be a peer activity, lisnce, .uLhority to conduct it
must be delegated to the professionals who render the services.

The JCAH Standards, and more recently state licensure and feder—
al reimbursement provisions, require that the physicians and
dentists who provide professional care in a hospital must be con—
stituted as an organized medical staff. It is to this hospital
medical staff organization that .the quality review authority is >
delegated.

By itself, this delegation to the medical staff of specific
quality review functions does not relieve the hospital corpora—
tion of its ultimate legal and moral responsibility to the
patients and community served for the appropriateness of care pro—
vided in the hospital. Indeed, the modern view is that such re—
view involves administrative, not clinical, activities, and that

in performing them, the medical staff organization acts as tlie
agent of the hospital.

Three recent cases are illustrative Two of them hold that the
h zre. assertion by the h1l p!tra®™ th”r it has. de legal r.I quality ns-
sur.mce functions to its medical staff does not relievo the in—
stitution ol liability 1;, in fact, the medical staff fails to
perform these functions or p-rfoms them negligently.3 A third
holds Lite hospital liable when it could ar.l should I ve detected
the incompetence of a staff physician but did not bfuausc the
review procedures followed by the medical staff \ wv inadequate.""
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is not so clear, but it can

when rui iar.cu ot chci rev Lew

s of i'4 staff is rvn.'v.'Pnbl

hospital will be re Liiv/ed oL
liability.

Thus, nod onl> accreditation bud legal requirements as wall
mandate well-defined and effective hospital procedures to
assure proper adherence to and accountability for mainte—
nance of quality and economy.

The chief review responsibilities chat a hospital delegatee
to its medical staff and holds the staff accovnidble foi*
performing properly are:

» First, reviewing the quality (through performance
evaluation or "audit™) and economy (through utili—
zation review) of the patient care rendered at the
hospital; and

e Second, evaluating the credentials and competence
of professional peers in connection with staff
appointment, reappointment, and the delineation of
clinical privileges.

Documentation is essential to any system requiring account—
ability. Therefore, the medical staff"s credentials rec—
ommendations and reports of medical care evaluation reviews
must be supported by documentation of sufficient detail to
permit the hospital board to make decisions and policies

in reliance on them.

"Trf"tum,-the.-board"s decisions -and. policies _must be sup—
ported by documentation sufficient to demonstrate-to the
public and to the Joint Commission that it is meeting its
corporate duty to its patients.

If. PHYSICIAN PARTICIPATION

Hospital systems for evaluating health provider performance
and for internal medical staff credent, ialL ing must roly on
the active involvement of the current medical staff. Un—
fortunately, such involvement is often inhibited and even
foreclosed by deeply rooted concerns about the potential
professional and legal sanctions thought to ILow front par—
ticipation in such activities.

The actual fears are probably socioeconomic: Loss of re—
ferrals nnd of friends, ostracism, and other peer retaliation.

MYTH/?



However, the fears w» Iz often pressed ace ' a lojaL
nature, especially IlabIllity arlu;i>g from. claims of conspir—
acy or defamation ami potential r:z:l.practice exposure through
use, 1in litigation, of the records and results of the review
process.

These liability fears, although based almost entirely on
myth, are commonly advanced as reasons for physician unwill—
ingness to conduct or to submit to effective review. There—
fore, it is critical that the myth be exposed.

I11.  CONSPIRACY

When a hospital, by action of its medical staff and board,
excludes a practitioner from staff membership or restricts

or reduces his clinical privileges, the hospital and the
responsible board or staff members may have to defend against
a claim that they conspired to violate the practitioner®s
civil rights, to restrict competition, to interfere with ad—
vantageous professional or economic relations, or to fur—
ther some other unlawful end.

Allegations of conspiracy are easily made but very difficult
to prove. When there are legitimate grounds Cor exclusion
or restriction and these nre explicitly demonstrated, the
possibility of monetary liability based on a charge of con—
spiracy is farfetched nnd fanciful, especially ii seme basic
precautions arc observed:0

e Avoid even the appparnnce of conspiracy by faithfully
following bylaw credential ling, review, and corrective
action provisions-; -fr

e Provide notice, hearing, nnd other elements of pro—
cedural due process; and

e Restrict nil deliberations to formal proceedings.

The cases demonstrate two lessons: that failure to afford
due process is perhaps mare indicative of conspiratorial
action than any other nonspecific factor, and that a case
based primarily on a conspiracy allegation is a sign of
desperation in seeking a cause of action.

V. DEFAMATION AND IMMUNITY

When a physician®s medical staff membership status or com—
petence to exercise clinic il privileges .is being 1investigated,

MYTH/3



evaluated, nnd decided at a hospital . the puysic iun"s cual-
i “ications, competence, ethics nr cueranlei riy. r~ neces—
sity, be discussud orally aai 1.: ...h leg. .Vcord fiy.% ,
lawsuits asserting slander (oral defamation) or JLbei
(written defamation) may result.

Proportionate to the number of credentials determinations
made, however, vary few such lawsuits actually are ini—
tiated; and even whan initiated, they rarely, if ever,
establish liability. The reasons Cor this arc:

0 Statements of medical staff members partici—
pating in quality review activities are pro—
tected at common law by a "qualified privi—
lege.” When the quality activity is deemed
quasi-judicial, the statements of partici—
pants are covered by an "absolute privilege"
that provides total immunity from liability.

e Properly drafted medical staff bylaws and
application forms for nodical staff appoint—
ment, reappointment, and the delineation of
clinical privileges are effective protective
measures against liability.

e Many states provide medical staff members
and others with statutory immunity from lia—
bility arising from hospital quality review
activities conducted in good faith.

e Insurance protection against this liability
-risk 1is available to hospital board and nd-
TwTP._ministrative .personnel and to members of the
- -=h“medical staff."” ™ " ¢ .F

A. QUALIFIED OR ABSOLUTE PRIVILEGE

A well-established common law rule, called "qualified
privilege," provides protection from liability to those
involved in reviewing a practitioner™s competence, qual—
ifications, and conduct for purposes of hospital appoint—
ment, reappointment, delineation of clinical privileges,
or disciplinary action. Thus, medical staff committee
members and those v.Tio communicate information to them are
protected from fiiab.Ll.ity for defamation in what they say
or write if these conditions are met:

* Thu communication 1is made in good faith and
without malice.



o The information 1is repuctud accurately anc
fairly.

=The communication 1is tt&de only to others with
legitimate: interest in the quality or economy
of patient care.

The qualified privilege docreina was an effective barrier
to liabilicy ia three of the four known, reported cases in
which it was asserted. 1 The unusual factual situation in
the fourth case- an action against a hospital trustee
whose alleged defamatory statements were communicated to
othar trustees to effect denial of a surgeon®s reappoint—
ment— warranted a trial to allow a jury to decide whether
the trustee was maliciously motivated by a belie that his
mother was overcharged for an operation performed by the
surgeon.3

The moral: When credentials and audit activities are used
for improper purposes- to satisfy personal rather than in—
stitutional and patient care needs--the subterfuge is eas—
ily recognized by the courts and the qualified privilege

is lost, but when the motives of participants in these
activities are proper, the qualified privilege is an ef—
fective barrier to liability.q

When "absolute””privilege applies, total protection is
provided, because the presence of malice or of any of the
other limitations to qualified privilege is immaterial
Absolute privilege attaches in judicial and legislative
proceedings, 1iir administrative hearings; and ~in other
quasi-judicial orequasi-legislative activities.

The courts in California have ruled that hearings by the
board of n public hospital and hy a medical staff commit—
tee of a private hospital are quasi-judicial proceedings
.and that communications made in connection with them, even
if malicious or unfair, are absolutely privileged.10 A
similar ruling was recently obtained in New Mexico when n
committee of osteopathic and medical association officers,
established to review allegations of incompetence and un—
ethical conduct, was held to he a quasi-judicial body,
thus clothing alleg"d defamatory statements made to it
with an absoLute privilege.ll

On the other band, a private hospital®s medical, staff



executive committfea is not a quasi--.iorU.eia L body, accord -
in;; to a Wisconsin court; so absolute pr.lvilLuge did not
apply to tho charger rod" to lh-- committee hy one staff
physician against another. Probably because 0, the fac—
tual circumstances, no claim of qualified privilege was as—
serted, and the plaintiff was held entitled to n jury
determination on the issues of* maliciousness and unfair
reporting of the true facts.12

In balance, reliance on the availability of absolute priv—
ilege as a defense is probably somewhat wishful, instead,
observance of the common law requirements for quail tied
privilege should provide the necessary immunity against
liability in medical staff defamation actions.

B. BYLAW RELEASE PROVISIONS

Medical staff applicants and staff members should be re—
quired to specifically release committee members and other
hospital personnel from civil liability for alleged harm
resulting from the performance of official quality main—
tenance duties. The Joint Commission"s Guidelines fo mth&
Formilabion of Medical Staff Bytovs, Rides and Regulations
— 1071 suggests the following language Cor incorporation

in medical staff bylaws and in membership and clinical
privileges application forms:

By applying for appointment to the medical staff-,
each applLeant:.. .authorizes the hospital to con—
sult with members of medical staffs of other
hospitals with which the applicant has been as-

msociated..., consents to the hospital®s inspep-.
tion of-all records-and documents-lthat. may be -
material to an evaluation of his professlon;"3r-......
qualifications and competence...[andJ of his
moral and ethical qualifications..., releases
from any liability all representatives of the
hospital and its medical staff for their acts
performed in good faith and without malice in
connection with evaluating the applicant nnd his
credentials, and releases from any liability all
individuals and organizations who provide infor—
mation to the hospital in good faith and without
malii e concerning the applicant®s competence,
ethics, character and other qualifications for
staff appointment and clinical privileges, in—
cluding otherwise privileged or confidential
informat ion.11



Article XfV o"; the G u id e incorpura“ies nadition-ai
authorization, con ;ent, an;" release provisions arid makes
than®, applicable to allL iio;;; :1 1 quality arc Lvi ci+;.

Although there has been no definitive test by litigation
on the legal effectiveness of such bylaw provisions, they
should ha helpful in the defense of defamation charges
nris * fro;?, nonnalicincs hoso.ital quality-@@intenance
acci res. it is true, however, that ; wyers are con—
cerned about what 1is known as the "adhesion contract™

155US*

An adhesion contract is one that is forced upon one party
by another party in a superior position and is usually
invalid by law. A hospital with release and immunity
provisions in its application forms and bylaws possibly
could be considered a superior party. Local counsel will
be able to say whether or not this may be a problem in
the various jurisdictions.*"

C. PROCEDURAL PROTECT ION

Protection against pocer.tial liability for defamation 1is
also offered by incorporating a provision into medical
staff bylaws requiring that the physician seeking a hear—
ing on an adverse credentials decision must first request
in writing a specification of the charges. For example,
where defamation was claimed in connection with n reduc—
tion in privileges, the court held that the physician, hy
such written-request, consented, to disclosure.of poten—
tially- dercrgetory-bntr relevant infottosetcm:1€ "sThe-Joint.
Commission®s Guidelines includes this procedural device
by providing that grounds for denial, reduction, or other
adverse committee actions are disclosed only after, a
hearing is specifically requested.17

D. IMMUNITY STATUTES

T.aws that offer varying dovroes of protection against
liability to tho.;- =g--/: a in hospital quality mainte—
nance activities r r-r, in idorwi: in i. sr.-,Cus.wr “ State
utory inmar. Lrv ~ jri1?2 nf I-ty» s <?efr-'r. ril-
though si-: i 17 mme: e r yinlv to "u i1i - i<m< ra-
vicw" net lvi ti A seventh state has two immun.itv




