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Iii th is issue of the B U LLET IN , Dr. Joseph 
P . Hen:lessee, AAM VA Counsel and D irec­
tor, U niform  L aw s P rog ram , review s an o th er 
“h ab itua l v io la to r” ease, as well as  the  re a ­
sonable and p ruden t speed rule, sa fe ty  glass 
and ru lings of th e  a tto rn ey  general of South 
D akota .

AAMVA m em bers a re  invited to  send Dr. 
Hcr.nossee significant c o u rt decisions affect­
ing all aspects of DMV adm in istra tion  for 
discussion in fu tu re  issues.

H  a h  i f  a  a  I V i o l a t o r s
Since the March issue of the BULLETIN went to 

press another "habitual violator" case lias come to our 
attention. In this case. Aiulcrmtu v. CuM niistunur of 
W altwaii*  (not yet reported), handed down Fcbrwiry M, 
1961, the* Minnesota Court uphold the provisions of Minn. 
St. 171.1 St 4) which Rives the commissioner uulhority to 
suspend tiro license of any person, without a preliminary 
hearing, upon a showing t in t  such d rlw r is an "habitual 
violator," against a contention that it was unconstitu­
tional as vague in failing to provide a clear and precise 
standard for action by the commissioner.

This court recognized the general rule that a statute  
which vests discretion in a public official must prescribe 
precise rules of action but noted I hat this rule is subject 
to exceptions and qualifications. The modern tendency 
is to he more liberal in perm itting grants of discretion to 
administrative officers in order to facilitate the adminis­
tration of laws (Annotation, 1*2 A.L.R. 410). The rule 
which requires nn expressed standard to guide the exer­
cise of discretion is .subject to the exception that where 
It is impracticable to lay down a definite comprehcns' "* 
rule—such as. where the administration turns upon quc 
tions of qualifications of personal fitness, or where the 
act relates to the administration of a police regulation 
which is necessary to protect the general health, welfare 
nnd safety of the public -it is not essential that a specific 
standard be expressly stated on the legislation. (Annota­
tions. 12 A.I..it. 1-117: 51 A.L.R. 1110; 02 A.L.R. 410.1 This, 
the court said, is in aceoid with its piovlous decisions.

In reaching its decision, hov vcr, the court noted that 
there is a division among the courts of the several states  
as to the validity of tralllc nnd license laws using the 
term "habitual violator." as evidence by H arrell v. 
Schciilt, 249 N.C. 699, TOG. 107, S.E. 2d 549. 551 (1959) 
Interpreting an identical provision, and S ta te  Hiultwnu 
D cim rtn uat v. Harlan. 22C S.C. 5S.\ bo S.E. 2d 410 (1955). 
The court also noted that legislatures in other states 
have, by statute, enacted a more specific rule. Texas, 
Missouri and Florida have, for exam ple, by statute de­
fined an habitual violator in terms of the number of his 
offenses. North and South Carolina 'as noted also in the 
March issue of the BULLETIN), following adverse court 
rulings, have established legislative point system s for 
guidance !n determining the status of a licensee as nn 
habitual vR ,r.

This court also uphe. ‘ the use of driver license provision 
convictions in determ ining when a driver is in fact nn 
habitual violator. This holding was based in part on the 
wording of Minn. S t. 171.16 which requires courts to for­

ward reports of convictions of "any law of tiiis state regu­
lating Hie operation of m otor v e h ic le ;  on streets or high­
w ays.”-  except parking violations. This is in line with a 
recent decision of the Supreme Court of Washington, 
S ta te  o '  n L Hal.Sno v. Ih parh n cn t <>/ Llrenni'g, CO Wash. 
2d 525. "71 I*. 2d 575, which permitted the director there 
to consider reports of convictions <>l municipal ordinances 
and use them as a basis for ordering suspension.

Information for the above case was provided by G. A. 
Hatfield, Drivers License Director, Minnesota Department 
of Highways.

S a f e t y  0 / c s s

A declaratory judgment action decision. April 3(1. 1963, 
in the Law and Equity Court of the < ’ity o f  Richmond, Vir­
ginia, although not a ruling case, may he of interest to 
administrators. This case, instituted by Windshield Glass 
Distributors. Inc.. against the Virginia Superintendent of 
S la te  Police, presented two questions: (I)  docs tem ­
pered glass qualify as a safety  gla s under Virginia Code 
Section 46.1-293 prior to its amendment in I960; and (2) 
is the I960 amendment an unconstitutional delegation of 
legislative authority to nongovernmental organizations, in 
this case, the American Standards Association.

After discussing at length the .statutory authority in- 
d iv ed  and the qualities of both tempered glass and lam- 
anted glass the court concluded that tempered glass 
neels the statutory requirement of Sec. 16.1-293, both 
lelore ami after the I960 amendment thereto, nnd that 
he I960 nmonrlmont to such section is not unconstilu- 
ional. In reaching this decision as to the constitutional 
most ion. in tho absence of Virginia law on the subject, 
lie court relied upon L’niaa Uriiliie Co. v. V. S., 201 U. S. 
164. 51 L.Ed. 323, a landmark case. See also. S t. Lottiv, 
tr.. Hi,, v. Tnulor, 210 U. S. 231. 52 L.Ed. 1061.

In reference to the American Standards Safety Code, 
he court said the following;

In December, 193ft. a tentative draft of a safely  
code purporting to sot forth the .-.pccificntlons and 
methods of testing for safety glass ns used for all 
purposes, including windshield* and window* of 
all types of motor vehicles, motorboat* and air­
craft was prepared by a subcommittee of the 
American Standards Association. Tltis vvorlc was 
sponsored by the National Bureau of Standards 
nnd the National Bureau of Casualty and Surety  
Underwriters and was approved by the American 
Standards Association, The kilter group was at 
that tim e and is at present composed of repre­
sentatives from all of the interested organizations 
concerned with safety  development over the coun­
try at large, including various testing laboratories 
ns well as governmental agencies. This snfety  
code was form ally approved in 193S and ns re­
vised in 1950 lias substantially the same speci­
fications and testing standards as when originally 
adopted. This code contains the "standards ai d 
specifications" of American Standards Associa­
tion, which arc referred to in I ho 1960 Amend­
m ent to 46.1-293. This code differentiates be­
tween windshields and other windows in motor 
vehicles and approves only laminated glass for 
th^ former, but tempered glass for all others. 
With tiiis single exception it accepts tempered 
glass as safety glass for all other motor vehicle 
glazing punw.ws. This separation of functions
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In this issue o f  the Bulletin, Joseph P. 
H arnesses, Association Counsel, com ­
ments adversely on a “po in t system" deci­
sion from  K entucky and contrasts early 
lund-marl; decisions which upheld Ken­
tucky's adm inistrative Point System  and  
voided a com parable point system  in 
South Carolina.

Point System 
Suspension Voided

Kentucky’s Administrative Point Sys­
tem for Driver Improvement, bused upon 
KRS 186.570, was upheld by the Ken­
tucky Court o f Appeals in a landmark 
case in 1957. Strrgill, A ction C om m is­
sioner o f  Public Safety v. Beard, 303 SAV. 
2d 908.

Doubts as to the validity of driver 
license suspensions— under Kentucky's 
point system, have been raised by the 
Kentucky Court of Appeals in another 
case, K entucky D epartm ent of Public 
Safety v. Glasscock, decided on October 
28, 196G, which affirmed a decision of 
he Jefferson Quarterly Court that voided

suspension under this self-same point 
svstcm.

Under facts o f  the ease, as reported 
ly  the Court, on May 20. 1965, the D e­
partment o f Public Safety suspended 
jlnsscock's license on the basis c f  his 
laving accumulated twelve "points'' 
viihin three years (KRS IS6.570 (d ) 
and PSfty regulations DI-5-1, D l-9, and 
D M 0 ). On June 14, 1965, Appellee 
Clusscock advised the Department pur­
suant to KRS I86.5SO ( 2 ) ,  Kentucky's 
Appeal statute, that lie was "aggravated" 
by the suspension hut did not advise as 
to the grounds for his grievance. On June 
16 lie petitioned for relief in the Jefferson 
Quarterly Court from the suspension and 
this relief was granted and the Depart­
ment's order o f suspension was set aside 
on grounds unspecified in this opinion.

The Depailineut appealed, first, osten­
sibly to the Jefferson Circuit C'ouit, which 
apparently affirmed the Quarterly Court 
order setting the suspension order aside. 
Upon appeal to the Court o f  Appeals the 
Department argued 11) that the judg­
ment setting aside the suspension was 
void because the court lacked jurisdic­
tion, (2 )  the proceedings were a void 

illatcrul attack upon another court's

judgment, and (3 )  the scope o f  judicial 
review was exceeded.

The Department's first contention was 
that the Jelferson Quarterly Court ac­
quired no jurisdiction because tbc Ap­
pellee was untimely in prosecuting his 
appeal there. This contention was based 
on the language of KRS 186.580 ( 2 ) ,  
which directs that the appeal to the Quar­
terly Court lie filed *‘( l ) n  not less than 
fifteen nor more than thirty days . . .” 
The difficulty is that the statute is vague 
as in fixing the event from which the 
computation o f lime is to be made. The 
Department's position is that the com ­
putation is to he made not less than 
fifteen nor more than thirty days after 
the licensee reports his grievance to the 
Department; Glasscock's, that il means 
nof less than fifteen nor more than thirty 
days after the Department's order o f  sus­
pension. Ib is  Court agreed that the 
appeal was timely in that the "not less 
than fifteen, nor more than thirty days" 
dated from the date of the suspension, 
and held that failure o f appellee to state 
his grounds for grievance was not fatal 
since this requirement is merely directive 
and not mandatory.

As to (he second position advanced by 
the Department, a point relied upon by 
appellee (and apparently accepted by the 
Quarterly Court), was that the third 
violation for which points were assessed 
was not based upon a conviction by any 
court (although a fine wus paid) although 
he availed himself ol provisions of a city 
oidinancc which permitted remittance of 
a prescribed fine and appointment o f an 
attorncy-in-luct to enter appellee's appear­
ance mid plcu o f guilty.

Appellee's position was based on 
language in Sturgill v. Beard. 303 SAV. 2d 
908 (K y. 1957) supra to the effect that a 
license may not be suspended (under the 
point system ) except for "points" as­
sessed pursuant to convictions o f certain 
named moving traffic violations.

On this point the Court said it could 
concede, without deciding, that for pur­
poses of this opinion, there was no "con­
viction" o f  appellee incident to his pay­
ment of a line ut the l.ouisviMc traffic 
bureau, hut this concession would not be 
dispositive as. in the opinion of the Court, 
a "conviction" is not required as a con­
dition picccdcnt to the assessment of  
points. This is based on the Department's

I

regulation PSfty-DI-4, which specifically 
provides that use of the “convenience" 
fine-paying procedure, as used here, was 
to be regarded as a "conviction" insofar 
as it relates to whether the operator may 
be considered to be a "reckless" one; and 
because the relevant statute (KRS  
186.570) does not make the operator's 
"conviction" a condition precedent to 
Departmental action, but does specifically 
provided that the license may be sus­
pended" . . . with or without n hearing, 
and with or without receiving a record of 
conviction of that person of a  crime, 
whenever the Department had reason to 
believe: . . . ( d )  That person is an 
habitually reckless or negligent driver of 
a motor vehicle or has committed a seri­
ous violation o f the motor vehicle laws 
(emphasis supplied)". In the view o f  this 
Court, the use in Beard of die term 
“conviction" was an inadvertence and a 
dictum, and a "conviction" is not re­
quired. This apparently upheld the D e­
partment’s contention that the proceed­
ings below constituted an indirect attack 
on the police court judgment under 
which appellee waived uppearnnce and 
paid n line.

Up to this point the Court, while 
liberally construing the appeals provisions 
(KRS 186.580 ( 2 ) ,  had done no violence 
to the Department’s position. Through the 
second point, the Court seemed headed 
tow ard a reversal of the lower court and 
a confirmation of the Department’s sus­
pension order. Then without other ex­
planation the Court said that the judg­
ments of the Quarterly Court and o f the 
Circuit Court recite that evidence was 
heard, "The evidence is not in the record 
before us. We must assume, therefore, 
that the evidence heard was sufficient to 
sustain the judgments of the Courts."

In affirming the judgments setting aside 
the suspension order the Court said 
"What we have said disposes of appel­
lant's contention that the proceedings 
constituted an indirect uttack on the 
police court judgm ent. . . .  as well as the 
claim that the scope o f judicial review  
was misconceived. The basic scope o f the 
judicial review is concerned with the 
question o f arbitrariness , .

If the basic scope of judicial review of 
departmental suspension orders conics 
down to a question o f arbitrariness, as it 
may do, and as i, docs in the instant
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decision, it is difficult to <u.c how this 
Court could decide that the Department's 
suspension t '  .lor was arhirarv from u 
record of two judgments which contained 
no evidence and no apparent allegation of 
evidence or arbitrariness. 1 he apparent 
effect o f this decision is to require that a 
departmental hearing be a Horded before 
suspension under the point system in 
order to avoid reversal on the grounds of 
arbitrary action by the Department.

Kentucky's point system was created 
on December 20. 1956, by a series of  
three administrative regulations. PSfty 
D M , DI-2, and DI-3, which ( I )  estab­
lished a point system for driver improve­
ment, (2 )  set out a schedule of points, 
and (3 )  provided a mandatory suspen­
sion upon an accumulation o f 12 points 
within a three year period.

Suspension under this point systcn  was 
first upheld in Sturyill, A i f  inn Com niis* 
tinner o f Public Safi tv  v. heard, 303 
S.W. 2d 90S (K y. 1957). A  review of 
that decision follrws.

Heard’s license was suspended under 
the point system. In seeking a return of 
his license Heard contended that ( I ) KUS
186,570 upon which the point system  
regulations were based, was an uncon­
stitutional delegation of legislative power 
without any criteria or standards for an 
administrative agency to follow; (2 )  the 
point system, as applied io bint in the 
suspension o f his license violated the due 
process provisions of the Fourteenth 
Amendment to the Constitution of the 
United States; and (3 )  action in suspend­
ing his license based upon violations oc­
curring prior to the effective date of the 
regulations establishing the point system 
was void as an ex post facto  application
of the law.

«
In upholding this suspension und the 

point system on which it was based the 
Kentucky Court of Appeals rejected the 
contention that KRS. IS6.570 was tin- 
consitutional as a delegation of legislative 
powers without providing any criteria or 
standards. In holding that there was no 
violation of due process in the suspen­
sion of Hoard's license under the point 
system the court said it was too late to 
contend, as was done here, that one had 
a natural right to operate a motor vehicle 
because it is a privilege granted by a 
license of the state, subject to reasonable 
regulation by the state in the esc re iso of 
its police powers, and when the condi­
tions imposed by the license are violated 
(as here), the suspension o f the license 
is not a denial o f “due process".

Heard's claim that the regulation had 
been used retroactively against him was 
given short shrift. This claim evaporates, 
the Court said, when the provisions of 
KRS 186.570. enacted in 1936. are ap­
plied to the facts. It is obvious that there 
was no ex post facto application of the 
law anil the mere fact that the Depart­
ment used the point system in making its 
determination to suspend did not make 
the application of the regulation retro­
active. T he Court did imply, however, 
that application o f the regulations so as 
to assign points to violations occurring 
prior to the 1936 enactment o f KRS
186.570 might constitute a retroactive 
or e.r post facto  application of this statute.

By way of contrast. the opinion o f the 
South Carolina Court in South Carolina 
Slate flijthw ay D epartm ent V. Harbin, 
226 S.C. 585. 86 S.Ii. 2d 4G6 (1 9 5 5 ), 
should be noted.

This case, like the Heard case in Ken­
tucky. turned initially on whether the 
Department had any legal authority to 
promulgate a point system.

On November 24, 1953, the South 
Carolina State Highway Department, 
relying upon the authority contained in 
Section 46-172 o f the 1952 Code, estab­
lished a point system by administrative 
rule. This section provided that “For 
cause satisfactory to the Department it 
may suspend, cancel or revoke the 
driver’s license of any person for a period 
of not more than one ycur."

Follow ing issuance of this order Harbin 
accumulated a total of 12 points. After 
a personal interview (hearing), as pro­
vided in the point system order, Harbin's 
license was suspended for live months. 
Upon his petition for a court review of 
this suspension the trial court held that 
the Department was without authority 
to put a point system into effect and 
revoked its action in suspending Harbin’s 
license.

Upon appeal to the South Carolina 
Supreme Court the Department conceded 
that it was not "expressly" empowered to 
adopt a point system but contended that 
the power to do so was contained in the 
broad powers to refuse, suspend or 
revoke a license contained in Section 46- 
172. This, the Department said, gave it 
authority to set up a point system which 
embodied reasonable criteria to be used 
in the exercise of its discretionary power, 
and that a point system is in accord with 
the legislative policy expressed in that 
section.

Harbin, on '.he other hand, contended 
among other things that -6-172  fixed no 
standards and laid d ow n .n o  intelligible 
guides to which the Department must 
conform but left the right to revoke or 
suspend in the unrestricted and uncon­
trolled discretion ot the Department, and 
that this rendered the section void as an 
unconstitutional delegation of legislative 
authority.

In reaching n decision the Court noted 
that it was unnecessary to go beyond the 
basic issue o f whether the power granted 
in 46-172 was unconstitutional on the 
grounds that suspensions arc left to the 
absolute, unregulated and undefined dis­
cretion of the Department.

It is accepted, the Court said, that al­
though a legislature cannot delegate its 
legislative power it can authorize an ad* 
ministrativc agency to fill in details by 
prescribing rules and regulations. "It is 
necessary, however, that the law declare 
a legislative policy, establish primary 
standards for carrying it out, or lay down 
an intelligible principle to which the ad­
ministrative body must conform, with a 
proper regard for the public interest."

When the authority of the Slate High­
way Department to suspend or revoke a 
license for cause which it deems satis­
factory is considered in the light of the 
principles enunciated above, the Court 
said, such provisions must be held invalid 
as an unconstitutional delegation of legis­
lative powers. Thus, having held that the 
statute relied on to support the point 
system was unconsilutional it followed, 
and the Court so held, that the Depart­
ment was "w ithout authority" to establish 
a point system and such a system was 
without force or effect.

Left unsettled were the questions as to 
"reasonableness" of the South Carolina 
system, und whether suspensions under 
such system would be violative o f due 
process.

1967 Program
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In addition to the specific programs 
outlined, much stuff time and cllort will 
be devoted to intensified work in keeping 
informed of internation. I, federal and 
jurisdiction developments, and in­
creased service to members through 
visits hv regional representatives and 
stall specialists, development of legisla­
tive guidelines, participation in in-service 
truming, and correspondence.



CHAPTER EIGHT

A LEGAL STUDY OF POINT SYSTEMS
B y  J o se ph  P . I-Ie n n e s s e e  

A ssistan t D irector, In stitu te  of G overnm ent

IN TRO D U CTIO N

As was to  be expected of any new system , especially a system  
w hich affects upw ards of h a lf  the d riv ing  populations of the 
U nited  S ta tes and C anada, public reaction  to  point system s has 
been w idespread and varied. In general it  m ay be said  th a t  the  
reaction  of the public has been favorab le ; th e  reaction  of those 
w hose licenses have been affected by u poin t system , som ething 
less th an  favorab le .1 T here  is no th ing  to indicate, however, th a t 
th is  reaction  is essentially  d ifferen t from  the reaction  to license 
sanctions applied under any o ther system .

S ignificant of the  public and legal acceptance of the theory  and 
app lication  of point system s is the paucity  of cases reaching the  
appellate  courts  in which po in t system s have been challenged on 
legal grounds. This is not to  say th a t there  is no case law appli­
cable to poin t system s o ther than  th a t  found in cases in  which 
po in t system s have been challenged. T hat would be an  im plication • 
th a t  point system s a re  to be gauged and judged  by a body of law 
pecu liar to point system s. T h a t is not the case. In fact, point 
system s a rc  subject to the sam e legal rules and principles th a t 
govern  o ther system s of license suspensions and  revocations. This 
fac t is borne out in a study  of the two available point system  
cases." We can go fu r th e r  and say th a t there  ex ists no sepurute 
body of legal precepts and principles applicable peculiarly  to 
d riv e rs  license suspensions. R ather, all system s of license sus­
pensions a re  governed by general principles of co 11 s tiiu tiona  1 ,la'x_ 
and  s ta tu to ry  c o n stru c tio n  I t  is the purpose of th is  study to ex­
am ine those general' principles of law, com pare th e ir  application in

1. Seo Kuncipp, The T rufjic Point System  as used in the D istrict of 
Columbia. 8 Traffic Quarterly 235 (1054).

2. South Carolina S la te  Iliyliw uy Dr yu rt meat v. Harbin, 22G S.C. 585,
80 S.E. 2d -1GG (1055); S tu ry ill, A ctin y Commissioner of Public S afe ly  
». B eard, 303 S.W. 2d 90S (Ky. 1 9 5 7 ).1
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applicable  cases, and  m easure  ex is tin g  p o in t system s aga inst 
them .

BA SIS FOR R E G U L A TIO N

I t  no longer perm its  of doubt th a t  the leg isla tu re  in the  exer­
cise o f its  police pow ers m ay reg u la te  and control d riv e rs  th rough  
licensing  procedures. T h is p rem ise has been upheld in the courts 
so m any  tim es th a t  it  no longer requ ires  c ita tion  of legal au th o r­
ity .

PO LIC E PO W ERS

W h at do we m ean by “police pow ers"? It is general!)’ recog­
nized th a t it  is im possible to  give a n  exact definition of the 
te rm . M any a ttem p ts  a t  definition, however, have been m ade. 
B lackstone defined i t  as “ the due regulation and dom estic o rder 
of th e  kingdom , w hereby the ind iv idual of the  s ta tes , like m em ­
bers  o f a  well governed fam ily, a re  bound to conform  th e ir  gen­
e ra l behav ior to  th e  ru les of p ro p rie ty , good neighborhood, good 
m anners , and  to bo decent, industrious and inoffensive in th e ir  
respective  s ta tio n s .” 3 •

I t  has been said th a t  the police pow er is m erely  ano ther 
nam e fo r the  au th o rity  which every  sovereignty  possesses to  pass 
all law s fo r th e  in te rn a l regu la tion  and governm ent of the state* 
and  th a t  it  em braces and com prises all th a t  po rtion  of the sov­
e re ig n ty  o f the  s ta te s  no t su rrendered  by the term s o f the Federal 
C onstitu tion  to the  Federa l G overnm ent.5 O thers have snid 
th a t  i t  is the  inheren t and p lenary  pow er in a s ta te  over persons 
and  p ro p erty  which enables th e  people to p ro h ib it all th ings 
th o u g h t to be harm fu l to the com fort, safe ty , health  and  w elfare  
of society." I t  has been broadly  defined by the U nited  S ta tes 
S uprem e C o u rt as “ th a t pow er, in h eren t in the  s ta te , w hereby 
i t  m ay  enact and enforce all law s fo r the  protection, m aintenance 
o r  advancem en t of the health , sa fe ty , m orals, com fort, quiet, con­
venience, w elfare, and p ro sp e rity  of the  people.” 7

3. 11 Am. J u .. 971-972
4. M utual /.o(ia Cotnvumj v. M urtcll. 222 U.S. 225, 32 S. Ct. 74, 5G L. 

Ed. 176, Ann. Cns. 1913D, 529 (1915).
5. S laugh ter House Catos, 1G \Vnll. (U . S .) CG, 21 L. Ed. 394 (1873).
G. Dri/ndutr r. F n xldm , 195 N. C. 722, 143 S. E. 530 (1928).
7. C. It, & Q. It. It. v. S tate of Illinois, 200 U. S. 5G1, 2G S. Ct. 341, 50 

L. Ed. GOG (1906).



T h e  P o in t  S y stem

I t  is n o t to  be supposed fro m  the foregoing  th a t  th e  police 
pow er is unlim ited . Speak ing  of th is  power, the  U nited S tates 
Suprem e C ourt has said  th a t  i t  can be used to  in te rfe re  w ith  the 
conduct of ind iv iduals and  the use of th e ir  p roperty  only, in-so-far 
as m ay  be requ ired  to  eu ee t the peace, good order, m orals and 
hea lth  of th e  comm unity." E xpressed  ano th er way, the Suprem e 
C ourt has sa id  th a t before the pow er m ay be invoked i t  m ust be 
m ade to  ap p ear th a t  the  in te re s t o f the  public in  general as dis­
tingu ished  from  u p a rtic u la r  class o r group requ ires  such in te r­
ference, and th a t  the  m eans chosen m ust be reasonably  necessary 
to  accom plish the desired purpose, and not be unduly oppressive 
upon in d iv id u a l.” These a re  affirm ations of th e  g u aran tees  co'ir 
ta incd  in the  F ourteen th  A m endm ent th a t  no s ta te  m ay m ake 
o r enforce any  law s which will “deny to any  person w ith in  its 
ju risd ic tio n  the  equal protection of the law s’' n o r shall any  s ta te  
"deprive  any  person  of life, liberty  or p ro p erty  w ithou t due 
process of law .” F o r example, the C ourt has poin ted  ou t th a t  the 
F o u rteen th  Amendment, requ ires th a t governm ental regu lations 
bo accom plished by m ethods consistent w ith  due process and 
th a t  the  due process clause is a lim ita tion  upon an  im proper exer­
cise o f the police pow er by the s ta te s  in th a t i t  p reven ts an  a rb i­
t r a r y  o r unreasonable exercise of the pow er e ith e r th rough  laws 
o r regu la tions.’" In  considering the  rela tionship  betw een the equal 
pro tection  clause of the F o u rteen th  A m endm ent and the  police 
pow er of the sta tes, it is well settled th a t  th e  police pow er is 
subord inate  to  the constitu tional guaran tee  of equal priv ilege and 
th a t  any  a ttem pted  exercise of the  police pow er which resu lts  in 
a  denial of the equal protection o f the law is invalid .11

A nother lim ita tion  upon the exercise of th e  police pow er is 
th e  prohibition , contained in Section 10 (1 ), A rtic le  I, of the Con­
s titu tio n  of the U nited S tates, ag a in st the passage of any  ex pout 
fa c to  laws.

Sum m arizing, we can say th a t the leg islature, in the  exercise 
o f its  police pow ers, may properly  regulate th e  conduct of indi­
viduals and the use o f th e ir p roperty  but th a t the  m ethods chosen 
m ust have some reasonable rela tionship  to the  object sought to

8. Mtotn t>. Illinois, 94 U. S. 113, (1877).
9. Laivton v. Steele, 132 U. S. 133, 14 S. Ct. 499, 33 L. Ed. 3S5 (1S93).
10. Ntbbia v. S ew  York, 291 U. S. 502, 54 S. Ct. 503, 78 L. Ed. 940, S9 

A. L. R. HG9 (1934).
11. Smith v. Cahoon, 283 U. S. 553, 51 S. C t 5S2, 75 L. Ed. 12G4 (1921).
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bo ob ta ined , be consis ten t w ith  due process, apply  in a  like m an­
n er to  a ll persons s im ila rly  s itua ted , and be prospective ra th e r  
th an  re tro ac tiv e  in th e ir  application  and effect.

D U E  PR O C ESS

W rite rs  on the  sub jec t s ta te  a lm ost w ith o u t exception th a t a 
license to  operate  a  m otor vehicle is a "p riv ilege” and  not a  
" p ro p e r ty  r ig h t"  and  th a t being a  "p riv ilege” it. is sub jec t to regu­
lation u n d e r the police, pow ers o f the  sta les. This has been ac­
cepted a s  the  w eight o f  au th o rity  in the A m erican c o u rt ju r is ­
dictions. T h is  d istinction  w as m eaningful because it  assum ed th a t 
the  due process clause of the  federa l constitu tion  did no t apply 
unless a  license to d riv e  w as a  “p roperty  r ig h t.”. T his d istinction  
has lo st m uch of its  m ean ingfu lness in view of a holding in the  
federa l co u rts  th a t  w h e th er you call it a  "p riv ilege" o r a  “ p roperty  
r ig h t,” th e  freedom  to m ake use of one’s p ro p erty , in th is  instance 
a m o to r vehicle, as  a m eans o f g e ttin g  about from  place to place, 
w h e th er in p u rsu it of business o r p leasure, is a " liberty ,"  which, 
under th e  F ou rteen th  A m endm ent cannot be curta iled  o r denied 
by a s ta te  w ithout due process of law .1- ;

T h is  line of though t is being adopted by s ta te  cou rts  as well. 
The question  of w h e th e r a license to opera te  n m otor vehicle was 
a p ro p e rty  r ig h t w ith in  the m eaning  of the  F ou rteen th  A m end­
m ent w as  thought to have been p u t to rest, in Rhode Island, a t 
least, in  the classic case of La- P lante v. S ta te  Board o f Public 
Roads, decided in 192G.n  A t th a t  tim e the court held th a t  a 
"license”  to  opera te  an  autom obile, being a  p e rm it to do th a t 
which would o therw ise  be unlaw ful, w as m erely a "p riv ilege” 
and  n o t a "p ro p e rty  r ig h t"  w ith in  the m eaning  o f th e  "due 
p rocess"  clauses of th e  U nited S ta te s  and Rhode Island  C onsti­
tu tions, and  th a t  provisions fo r revocation of such license by the 
S ta le  B oard  of Public Roads w ithou t a h ea rin g  did not operate 
so a3 to  deprive the d riv e r  of h is p ro p erty  w ithou t due process

12. W all v. K ing, 200 F. 2d 67S (F irst Circuit, 1953); certiorari denied 
Dec. 14, 1953. • •

13. 47 R. I. 258, 131 A . C-ll (1920). ' ' . •'
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of kuv. In  llcrbcrian  v. L im ic r ,11 decided th is  year, tlie Rhode 
Island  C ourt has re tre a te d  from  th is  position w ith those w o rd s : '3 

W e have, how ever, come to the  conclusion th a t  w e can 
no longer com pletely subscribe to the  proposition fo r  which 
the  La P lante  case stands. The use o f the autom obile as a 
necessary  a d ju n c t to  the  e a rn in g  of a livingliood in  m odern 
life requ ires us in  the in le ro .l of realism  to conclude th a t  
the  r ig h t to use an  autom obile on the public h ighw ays p a r ­
takes of the  n a tu re  of a liberty  (em phasis supplied) w ith in  
the  m eaning  of the constitu tional guaran tees of w hich the 
citizen m ay not bo deprived w ithou t due process of law . In  
S ta te  v. Dalton, 22 It. I. 77, a t  page SG, 46 A. 234, a t  page 
237, 47 L. It. A. 775, th is  cou rt pointed out th a t the  liberty  
w hich is guaran teed  to every person by belli our s ta le  and 
federa l constitu tion  includes the  r ig h t to be free from  un­
reasonable in te rfe rence  in the  p u rsu it of a livelihood. In  the  
D alton  case a t  page SG, of 22 It. I., a t  page 237 o f 46 A., 
quo ting  from  People i\  Gillison, 109 N.Y. 389, a t  399 ,17  X .E . 
343, a t  page 315, we s ta le d : “L iberty , in  its broad sense, as 
understood in th is country , m eans the  rig h t, not only of fre e ­
dom from  serv itude, im prisonm ent, o r re s tra in t, b u t the  r ig h t 
to use his faculties in all law ful ways, to live and w ork where 
ho will, to  earn  h is livelihood in  any  law ful calling, and to 
pu rsue  any law ful trad e  or avocation.” The C ourt of A ppeals 
c f  Louisiana in the case of H um I tea r. D epartm ent o f Public  
S a fe ty ,  79 So. 2d 129, recognized th a t  although an  opera­
to r ’s license was not a p ro p erty  r ig h t i t  was a r ig h t which 
w as p ro tected  by the  due process clause. I \ th a t case the 
court s ta ted  a t  page 130: “A license to operate  a vehicle upon 
the  h ighw ays of the s ta te  is a priv ilege and n o t p r o p e r l y  
r ig h t, a lthough a s ta te  m ay not deny th is  privilege to any of 
its  citizens a rb itra r i ly  o r capriciously .” The proposition  th a t 
a  license to opera te  m otor vehicles and to use them  on llie 
public h ighw ays is som ething m ore th a n  a m ere priv ilege 

, : .  was also recognized in Thom pson v. S m ith , 155 Va. 367 ,154  
' S. E. 539, 71 A. L. 11. G04, and in Escobedo v. S ta te  D epart­

m en t o f M otor Vehicles, 35 Cal. 2d 870, 222 F. 2d 1.

But, w hatever m ay be its  n a tu re , th e  court concluded, the 
r ig h t  to  use the public highw ays fo r  trav e l by m otor vehicles is 
one w hich p roperly  can be regu la ted  by the  leg isla tu re  in the 
valid  exercise of the police pow ers of the sta te .

N orth  C arolina, in 1948, jo ined  the lis t of s ta tes  in which it is

14. —  R. 1. — , 139 A. 24 SC9 (195S).
15. Because of the im plications contained in th is  decision, and  in the  

cases cited the re in , it was thought udvhnblo to  quote applicable p a rt3  of the 
decision voibntim .
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recognized th a t  a  license is som ething m ore thaw a  m ere p riv i­
lege, w ith  a ho ld ing  by the  Suprem e C ourt th a t  "a  license to 
o p e ra te  a m otor vehicle is a p riv ilege in  the  n a tu re  of a r ig h t of 
w h ich  the license m ay  not be deprived save in the m anner and 
upon  the conditions prescribed  by s ta lu te .” ,n T h is view  w as 
expanded  in 1954 w hen the  co u rt sa id  “ the r ig h t to  opera te  a  
m o to r  vehicle on th e  highw ays by a licensed opera to r is g ran ted  
by th e  sta te , and  one should not be deprived of th is  r ig h t except 
as au tho rized  by s ta tu te , in accordance w ith  prescribed  procedure, 
a n d  in accord w ith  th e  estab lished  ru les of law .” 17

Im p lic it in these holdings is a w arn in g  th a t while operation 
of a  m otor vehicle upon the  public highw ays and the  licensing of 
d r iv e rs  m ay p roperly  be regu la ted  by the  leg isla tu res under the 
police pow ers, the m an n e r in w hich the use o f the h ighw ays may 
be re s tra in ed  o r licenses refused  o r w ithd raw n  m ust be consistent 
w ith  the princip les o f due process.

W hat is m ean t by “duo process” ? A s a  p rac tica l m a tte r  due 
p rocess is a  pro tec tion  ag a in st a rb i tra ry  and capricious actions 
affec ting  an  ind iv idual’s life, liberty  and  p roperty . In  a  legal 
sense the essentia l ing red ien ts  of due process of law a re  notice 
and  an  oppo rtun ity  to bo heard  and to defend in an  o rderly  pro­
ceeding  adap ted  to  the n a tu re  o f the case.1'  Daniel W ebster said 
th a t  by due process of law is m ean t "a  law  th a t hears  before it 
condem ns; which proceeds upon inqu iry , and renders judgm ent 
only a f te r  t r ia l ." lu I t  generally  im plies and includes reg u la r a l­
legations and  oppo rtun ity  fo r one to answ er to the  charges, to 
be confron ted  by th e  w itnesses ag a in s t him , to  be able to offer tes­
tim ony  in h is  own behalf, and  a tria l according to  some settled 
course  of jud icia l proceedings.30

W hat m ay constitu te  due process in one s itua tion  m ay not 
co n stitu te  due process in ano ther. F o r exam ple, in the field of 
priv ileges, such as d riv e r licenses, the  leg isla tu re  m ay provide a 
m andato ry  revocation upon conviction fo r specified offenses w ith ­
out m aking  any provision fo r a hearing . In such a case, however,

10. In re W right, 228 N. C. 564, 40 S. E. 2d COO (194$).
17. W in a e tt  r. Scheldt, 250 N. C. 190, 79 S. E. 2d 501 (1954).
18. 12 Am. Jur. 207-203 und cases cited therein.
19. D artm outh College v. Wood ward, 4 Wheat. (U . S .) 518, 4 L. Ed.

029 <1810).
20. K ing v. P anther Lum ber Company, 171 U. S. 437, 18 S. Ct. 573, 43

L. Ed. 227; (1S93) and sre Annotations, 13 L. It. A. 305.



convictions m ust be consistent w ith  due process. W hen, however, 
a n  adm in is tra tive  agency has been authorized to suspend a  license 
fo r  specified reasons, duo process requires th a t a licensee be given 
an  opportun ity  fo r  an  adm in is tra tive  hea rin g  upon the  m atte r 
to g e th e r w ith  the r ig h t to have a judicial review  of an y  adm in- 

. is tra tiv e  determ ination . The concept of due process does not, 
how ever, requ ire  th a t  a hea rin g  be g ran ted  p r io r  to the  tak in g  of 
official action in exercise of the police power.31

T hus f a r  we have considered in general m anner only, w hat 
constitu tes due process. Moving from  the general to th e  specific, 
th e  Pennsylvania C ourt in constru ing  applicable provisions of 
th e  P ennsylvania  s ta tu te s  fo r the  enforcem ent of regulations 
govern ing  the operation o f m otor vehicles th rough  revocation 
and  suspension s a id .

(b u t)  If  the constitu tional provisions of due process w ere 
here applicable, they  would be fully satisfied by the proced­
u ra l steps specified in  §§ Cio and GIG of the Vehicle Code. As 
wo have seen, they requ ire  a hearing  before the  S ecre tary  of 
Revenue o r his represen tative. Suspension of the licensee’s 
opera ting  priv ilege is au thorized  only when the secre ta ry  
finds upon sufficient evidence th a t the offenses enum erated  
have been com m itted. Section 610 allows an  appeal to  the 
C ourt of Common Pleas w herein the licensee resides. The 
licensee is g iven an  opportun ity  to be heard and to produce 
w itnesses in h is behalf. Hero the Secretary  of Revenue fu l­
filled the s ta tu to ry  m andate by holding the hearing  and  by 
finding th a t  the  appellee had violated the m otor vehicle laws 
o f th is  Com m onwealth. The appellee then availed h im self of 
h is  r ig h t to be heard  anew by the Common P leas Court. This 
system  sets up every requirem ent of due process of law , and 
a n  o p e ra to r whose license has been revoked or suspended 
canno t com plain th a t  lie hits been a rb itra rily  deprived of the 
en joym ent of the privilege.'-’3

T he Idaho Suprem e Court, on the o ther hand, has held th a t  a 
s ta tu te  which attem pted  to authorize the Com m issioner to sus­
pend the  license of an  opera to r w ithout p relim inary  hearing , if 
the o pera to r had been involved in an  accident resu lting  in  death, 
personal in ju ry  o r serious p roperty  damage, irrespective o f negli-

21. Ucrberian  v. Lustier, — R. I. — , 138 A. 2d 809 (1953).
22. Commissioner v. Funk, 323 Pa. 390, ISC A. Co (193G).
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gcnco o r responsib ility , and  w ith o u t provision fo r review  o f the  
Com m issioner’s  action in a c o u rt of com petent ju risd ic tion , w as 
unconstitu tional a s  a tak in g  o f p ro p erty  w ithou t due process.5'

Sum m arizing , it  is still th e  num erical w eight o f au tho rity  in  
A m erican  ju risd ic tio n s  th a t  a  license to drive is a privilege an d  
n o t a  p roperty  rig h t, and  th e re fo re  w ithou t the  constitu tional 
g u a ran tees  of due process. How ever, th ere  is a discernible ten ­
dency am ong s ta te  courts to  bold to the federal view th a t a license 
to d rive  is som eth ing  m ore than  a privilege, and th a t  the duo 
process provisions of the federal constitu tion  do apply.

E X  rosr F A C TO  LAW S PR O H IB ITED

Section 10 (1 ) , A rticle  I, of the C onstitu tion contains a  
p roh ib ition  a g a in s t passage o r enforcem ent of any c.v post facto  
law  by any  s ta te . A u tho ritie s  differ as to w hether the p roh ib i­
tion  ag a in st cx post facto  law s applies to license suspensions based 
on convictions a n ted a tin g  the  s ta tu to ry  au tho rity  to suspend fo r 
specified violations. Illinois, fo r exam ple, held th a t an act au th o r­
izing the  S ecre ta ry  of S ta te  to revoke the d riv e r 's  license o f 
anyone convicted of d riv in g  while intoxicated did not apply to 
offenses com m itted before the  act became effective.'*' C alifornia, 
on the  o th er hand, has held th a t  Sect ion 309 of the Vehicle Code, 
which provided th a t the p ro b a tio n er’s p rio r convictions should be 
considered as convictions fo r the purposes of revocation and su s­
pension, was not invalid as an  ex post facto  law as applied to  a 
m o to ris t who, before th a t  section w as enacted, w as twice con­
victed of d runken  d riv ing .53

A sligh tly  d ifferen t question w as presented in a recent K en­
tucky decision. T here  the  question was w hether a suspension 
u nder the K entucky p o in t system  based in p a r t  on violations 
occu rring  p r io r  to the  effective date  of the  point system regu la­
tions w as an cx past fac to  o r re troac tive  application of the reg u ­
lations. In reach ing  a decision the court said th a t  the claim th a t  
th e re  w as an  cx  post facto  application evaporated  when the  p ro ­
v isions of KRS ".SG.570 w ere applied to the case. This s ta tu te , 
enacted  in 1936, upon which the point system  regulations w ere 
grounded, au thorized  the D epartm ent to suspend sum m arily  the

23. S ta te  v. Konni, 58 Idaho 493. 70 P. 2d 919 (1938).
24. Mauezah v. C ar/,n iter, 3 III. 2d 550. 121 N. E. 2d 702 (1953).
25. /'Jilin v. D epartm ent of Motor Vchielen, 51 Cal. App. 2d 753, 125 P. 

2d 521 (1912).



license o f any  person  w henever the D epartm en t had reason  to  
believe th a t  a  person  is a n  hab itua lly  reckless o r neg ligen t d riv e r 
o r h as  com m itted  a serious violation o f the m otor vehicle laws. 
The m ere fact th a t  the  D ep artm en t used a point system  in m aking 
its de te rm ina tion  th a t he was an  hab itually  reckless d riv e r did 
not m ake the application  o f the regu la tion  re troactive .2’1 The care­
ful m an n e r in w hich the K entucky C ourt lim ited its  an sw er sug­
gests th a t  had such  violations occurred p rio r to  the  effective date  
of th e  foundation  s ta tu te  a d ifferen t answ er would have been 
forthcom ing.

S E P A R A T IO N  O F PO W ERS

B oth the federa l and the various s ta te  governm ents operate  
under a sep ara tio n  of pow ers doctrine. U nder th is  system  specific 
pow ers a re  delegated to the legislative, executive and jud icia l 
b ranches of the governm ent. F o r  exam ple, the sole a u th o rity  to 
declare w hat the law  shall be, sub ject to constitu tional lim itations, 
is vested in th e  legislative b ranch  of the  governm ent;27 the pow er 
to ad m in is te r  an d  enforce the law , in  the executive b ranch  ;JS 
and the  jud ic ia l pow ers in the courts .2"

A m erican co u rts  universally  ag ree  th a t  no p a r t  of the  legis­
lative pow er m ay be delegated to a non-legislative body. T here  is 
no un iversa lity  of agreem ent, however, as to w hat constitu tes a 
delegation of legislative au th o rity . Generally speaking, a lav; 
which confers d iscretion  on executive officers w ithou t estab lish ing  
any  s ta n d a rd s  fo r guidance is a  delegation of legislative powers 
nnd th ere fo re  unconstitu tional. W here the d iscretion, however, 
rela tes Jo a police regu lation  fo r the protection of public m orals, 
w elfare, and safe ty , and it is im possible or im practicable to pro- 
vido such s tan d a rd s , and to  do so would defeat the  legislative 
object, legislation con ferring  such ju risd ic tion  m ay be upheld 
w ithou t such res tric tio n s  or lim ita tions.11" The U nited S ta tes 
Suprem e C ourt has laid down th is  rule. The leg isla tu re  • nst do- 
c lare  th e  policy of the  law and fix the  legal principles which a rc  to 
control in given cases; b u t an  adm in is tra tive  body may be in ­
vested w ith  the pow er to asce rta in  the  fac ts nnd conditions to

20. S tu rg ill, A cting Commissioner u. Ucurtl, 303 SAW 2d 008 (Ky. 1937),
27. Article I, Constitution of tlia United States.
28. Article II, Constitution of the United States.
29. A rticle III, Constitution of the United States.
30. B enjam in  r. Ci'u of Columbus, 1SS N .E . 2d 095 (Ohio, 1938).
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which th e  policy and  conditions apply,"1 In  Inc final analysis, 
w hat c o n s ti tu te s -a n  u nconstitu tiona l delegation of legislative 
pow ers m u st depend upon th e  ind iv idual fac ts  111 each situation .

T hom pson  r. Smith,*'- decided in V irg in ia  in Ifd'.O, is perhaps 
ihe lead ing  s ta le  case re la tive  to  an  unconstitu tional delegation of 
leg isla tive  a u th o rity  in th e  d riv e rs  license field. A V irg in ia  ord­
inance p rovided  th a t  the ch ief ol‘ police Mas au tho rized  and 
d irec ted  to revoke th e  perm it of any  d riv e r, who, in  his opinion, 
becam e unfit to  d rive  an  autom obile on th e  s tre e ts  of the  city. 
A fte r  T hom pson w as convicted of tw o  speeding charges w ith in  
one y e a r , Sm ith, th e  police chief, p u rp o rted  to suspend T hom p­
son’s license under the  a u th o rity  above. In  an  action  fo r the 
re tu rn  o f h is license, Thom pson alleged th a t  the  ch ief was w ith­
out a u th o r ity  to revoke h is perm it because “ (2) The provisions 
a u th o riz in g  the  ch ief of police to revoke the perm it of any d river, 
irlio, in  h is  opinion, becomes unfit to d rive  an  autom obile on the 
s tre e ts  o f the  c ity  is void because it is a  delegation of legislative 
pow ers .to an  a d m in is tra tiv e  agency in  t h a t  it  au tho rizes the 
chief o f police to  revoke a  p e rm it w henever in h is opinion  the 
holder th e reo f has done o r om itted  to do som eth ing  the doing 
or the  om ission of w hich th e  ch ief th inks renders  the  holder unfit 
to d riv e  an autom obile on the  s tree ts , w ithou t p rescrib ing  any 
un ifo rm  rule, applicable to  all persons alike, as to w h a t consti­
tu tes  unfitness to d rive  an  autom obile 011 th e  s tre e ts  of the  city, 
o r lay in g  down any ru le  fo r the  guidance and  control of the  chief 
of police in de te rm in ing  w hat co n stitu tes  unfitness to  d rive  an 
autom obile 011 the  s tre e ts  of th e  c ity .”

In  hold ing  th a t  the  low er cou rt w as in e rro r  in dism issing 
T hom pson’s action fo r  the re tu rn  of his license, the  Suprem e 
C ourt o f V irg in ia  sa id  th a t  i t  w as a fundam enta l p rincip le  of our 
system  o f governm ent th a t  “ the r ig h ts  o f m en a re  to be determ in ­
ed by th e  law itself, and  not by the  lot or leave of adm in is tra tive  
ofiicers o r bureaus. T h is  p rinc ip le ,” the  court s ta ted , “ought 
no t to  bo su rren d ered  fo r convenience o r in  effect nullified for 
the  sak e  of expediency. I f  is the  p rero g a tiv e  and  function  of 
tho leg isla tive  b ranch  of the  governm ent, w hether s ta te  o r m uni­
cipal, to  determ ine and  declare w h a t the  law  shall be, and th e  legis-

31. M utual F ilm  Corp. v. Ohio In dustria l Comm., 220 U .S. 239, 35 S. 
Ct. 3S7, 5*.( L. Ed. 552, Ann. Cns. 101CC, 290 (1915).

32. 155 Va. 307, 151 S .E . 579 (1930).
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la tivo  buauch of the  governm ent m ay not d ivest itse lf  o f lb  is 
function , o r  delegate it to executive ofiicers.”

T h is  does not m ean, the  court explained, th a t  no discretion 
can be left, to  ad m in is tra tiv e  officers in ad m in is te rin g  the law .

Gcvi -nraeut could not be cf.iciently c a rr ie d  on if  some­
thing: c( aid not be left to the judgm en t and d iscretion  o f ad­
m in is tra tiv e  officers to accom plish in detail w h a t is required 
by law  in general term s. W ithout th is pow er legislation 
would become e ith e r oppressive or ineilicient. T here  Mould 
bo confusion in the law s, and, in an  effort to  detail and p a r­
ticu la rize  the law  would m iss sufficiency both in provisions 
and  detail. T h is  is p a rticu la rly  tru e  w here the d iscretion  
to be exercised by ad m in is tra tiv e  officers re la tes  to  police 
regu la tions designed to p ro tec t the public m orals, health , 
sa fe ty , and  general w elfare. A city  may, in  the execution 
of its  police power'? invest its adm in is tra tive  and executive 
officers w ith  a reasonable discretion in the perfo rm ance of 
d u ties  devolved upon th c r  , to the end, w henever i t  is neces­
sa ry  fo r the  sa fe ty  and w elfare of th e  public. Hut, i t  should  
be added, the reasonable discretion which nuty be vested  
in  its  adm in istra tive  otjiccrs is lim ited  to a discretion in its  
essence m in isteria l cud  not legislative, though it mug be such  
as mag be exercised by the legislature.

In  principle, legislation and adm in is tra tion  a re  quite  
d istin c t pow ers; bu t in p ractical application the  line w hich 
sep ara te s  th e ir  exercise is not clearly m arked o r easily de­
fined. How ever, in th e ir  definition in practical application, 
lies the difference betw een governm ent by legislation and  
governm ent by bureaucracy . . .

The decisions of the various courts and som etim es of the  
sam e court, a re  in conflict as to w hat constitu tes a delega­
tion of leg isla tive  powers. Ti m ajo rity  of cases lay  down 
the  ru le  th a t  s ta tu tes  c r  ordinances vesting d iscretion  in ad ­
m in is tra tiv e  officers and bureaus m ust lay down ru les and 
te s ts  to  guide and control them  in the exercise of the d is­
cretion  g ran ted  in o rd er to  be v a lid ; but several courts  a p ­
ply the  ride  w ith vary ing  degrees of stric tness. O ther cases 
go so f a r  in  susta in ing , especially in cases involving police 
regu la tions, g ra n ts  of d iscre tionary  pow ers to ad m in is tra tiv e  
officers and  bureaus w ithou t p rescrib ing  any definite ru le  
o r specified condition to which the officers m ust conform , as, 
in effect, to  su b stitu te  fo r governm ent by legislation govern­
m ent by ad m in is tra tiv e  officers and  bureaus. F o r  a collection 
of cases on th is  sub ject, see note in  12 A .L .R ., page 1-135 and 
scq.

W here a s ta tu te  o r ordinance assum es to regu la te  the 
exercise of a  common rig h t, such as here involved, by re ­
q u irin g  a p e rm it fo r the  exercise thereof, w hich is to be
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• v -. > t  • . • v . ‘ V
• .*• * * „  • • * * • *. •

grant, 
tivo *,:j 
tenni: 
powe>| 
ill .!/■■• 
U.S. 2: 
25)6, • i 
clave 
arc t.» I 
may I  
condi'ij 

The 11 
measure-:|

reft* lv! | 
the p 
coinr*| 
or dv.'.j 
to sta* 
must v.

In lv 1 
sta tu te  v 
gation. ’’ 
prepare | 
ed. The 
the pnc: 
person . 
tion or 
doing. : 
mental 
stated a: I
the lice!.

The ■ 
the 48
statute* 
with «K 
P.2il Id. 
fleers ilv 
w hat ar’. I 
authori'. |

' case ;.!• 
tion of ’. I

3S. >
? I- 1



T h e  P o in t  S y s t e m 221

g ran ted  o r refu sed , and  m ay be revoked, by an  a d m in is tra ­
tive officer in h is d iscretion , the  correct p rinc ip les fo r de­
term in ing  w h e th e r it is void because it delegates legislative 
pow ers to the  ad m in is tra tiv e  oflicers a re  s ta te d  by the  cou rt 
in M utual F ilm  Corporation v. Ohio I  nth'at rial C om m ., 23G 
U.S. 239, 355 S .C t. 887, 802, 59 L.Kd. 552, A nn. Cas. 191GC, 
29G/3 in th e  follow ing lan g u ag e : ‘The leg is la tu re  must, de­
clare the policy o f th e  law  and  fix the  legal p rinc ip les which 
a rc  to control in given cases; b u t an  ad m in is tra tiv e  body 
m ay be invested  w ith  the pow er to  a sce rta in  the fac ts  and 
conditions to  w hich the  policy and p rincip les app ly .’

The C ourt then  looked to  the  te rm s of th e  ord inance, and 
icasurcd them  ag a in st the foregoing p rinc ip les and  s ta te d :

. . .  but when wc come to exam ine the p rovisions w ith  
reference to  .revocation of perm its  by the  ch ief of police, 
the policy o f the  law and the  legal p rincip les w hich a re  to 
control the  action  of the  ch ief of police a re  n o t determ ined  
o r determ inable from  the  term s o f the  ord inance. . . I t  fails  
to sta te  to  w h a t s ta n d a rd  of conduct the  ho lder o f a p e rm it 
m ust conform  to be im m une from  the ofiiciul ax.

In 195G", th e  W yom ing C ourts had occasion to  pass upon a 
•tatu te which p rov ided : “ Upon the term in a tio n  of such investi­
gation , the person  o r persons holding such investiga tion  shall 
p rep are  findings based upon the evidence received and  consider­
ed. The D epartm ent, upon review  of such findings m ay dism iss 
th e  proceedings or it m ay suspend or revoke the  license o f such 
person . . . .”  P la in tiff  contended th a t th is  provided fo r revoca­
tion  or suspension of license upon grounds o th er th a n  the w rong- 
dojng, fau lt, negligence, crim e, m isdem eanor, incom petence, 
m ental or physical in firm ities o r d isab ilities o f the d riv e r, c r  
s ta ted  an o th er way, th a t the  s ta tu te  provided no s ta n d a rd s  fo r, 
the  licensee, the  violation of which would be cause fo r revocation.

The court s ta ted  th a t  since th is  s ta tu te  w as unique am ong 
the 48 s ta te s  th a t  th ere  w as no value in rev iew ing  decisions c r  
s ta tu te s  from  o th e r s ta tes. T hen a f te r  c ita tion  of cases, i t  quoted 
w ith approval the language o f S ta te  r. Gi im shaic, 49 Wyo. 192,53 
P.2d 13, 1G, th a t  " if  the leg isla tu re  leaves to  ad m in is tra tiv e  of­
ficers the de te rm ina tion  o f w hat the  law shall be ; o r to determ ine 
w hat ac ts a re  necessary  to effectuate the  law , such delegation of 
au th o rity  is void.” The cou rt held th is  to be* the law in the in stan t 
case and  held th a t  the s ta tu te  w as an unconstitu tional delega­
tion of leg islative power.

JW. S ic  note 31, nuptu,
:M. i .  Ifiyltirti’i D i'prirtirent,— W . 3'»1 P. 24 "13 (1953).
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S ta tu te s  a re  often a ttacked  on th e  g rounds th a t  they  a rc  too 
vague and  indefinite lo vconsiiluu> a  sufficient definition o f crim ­
inal conduct. In  a vase devilled th is y ear3-*’ the New York courts 
held th a t  a provision re la tin g  to opera ting  m otor vehicles “a t 
such speed as to endanger life, lim b’or pi pcrty  o f any person 
o r a t  a  r a te  of speed g re a te r  than  will perm it b ring ing  vehicle 
to a  s top  w ith o u t in ju ry  to ano th er o r his p ro p erty ” w as loo 
vague and  indefinite and  did nut contain  sufficient s tan d a rd s  by 
w hich a  d r iv e r 's  conduct could be tested  and th ere fo re  the 
s ta tu te  w as inetfeelive as basis fo r revocation of a d river 's  
license. By w ay of con trast, the Oklahoma court had no d if­
ficulty in uphold ing  a  s ta tu te  which prohib ited  opera tion  of a 
m otor vehicle a t  a speed “ in excess of m axim um  safe  and p ru d en t 
speed as de term ined  and posted by the  S ta te  H ighw ay D epart­
m e n t ." ^  -

W h at co n stitu te s  an  hab itual v io lator has come in lo r  some 
rev iew  by th e  courts. In Lam b r. Rubin,*7 decided ;n 1957, the 
V irg in ia  c o u rt upheld a de term ination  th a t n '’r iv e r  w as an 
hab itua lly  reckless am i negligent d riv e r w here th. record showed 
n ine convictions in approx im ate ly  six years. In ano ther V irg in ia  
case,** a record  of live convictions from  Ju ly  19, 1950, to M ay 6,
1955, p lus th ree  convictions from  F eb ruary  27, 1956 to June I,
1956, w as held to be sufficient to support a finding by the  Com­
m issioner th a t  licensee w as hab itually  reckless and  negligent. 
New Y ork  co u rts  have upheld a s ta tu te  p e rm ittin g  the Com- 
m issioner to suspend a license fo r “hab itua l” or “ p ers is ten t” 
v iolation of traffic law s and ordinances ag a in st a contention 
th a t  th e  s ta tu te  w as unconstitu tional on the grounds th a t  leg is­
lative  functions had been delegated to an  adm in is tra tiv e  body 
w ithou t p rov id ing  any c rite ria  o r  s tan d ard s  defining the w ords 
“ h ab itu a l” o r "p o rs isio n t.” :i!'

A V irg in ia  .statu te" ' provided "Upon any reasonable ground 
a p p e a rin g  in the  records of the division, the Com m issioner may, 
w hen ho deems it necessary  fo r the sa fe ty  of the public on the 
h ighw ays of th is  s ta te , and a f te r  notice and h earin g  as herein-

35. Brown  v. K elly , m  X Y S 2d 2f (1058),
30. L w lw ig  v. J‘(liter;/, 31S P. 2d 450 (Oklu. 1957).
37. 193 Va. 023, 1)0 S .E . 2d 60 (1057).
38. Lmnt>e v. C h i-k t, 199 Va. .174, 99 S.E. 2d 597 (1957).
39. B o s h  v . M e D i t # ,  309 X. Y. 50. 127 X.K. 2d 800 (1955). 
40 illichic 1948 Code Supplement, Sec. 2154 (a 19).
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before  provided, suspend o r revoke fo r a  period not to exceed five 
y e a r s , . . .  th e  . . .  license of any person  who is a v io la to r o f th e  
provisions o f ihe M otor Vehicle Code.” In  upholding th is  section 
ag a in s t an  a tta c k  on the  grounds th a t  the  section constitu ted  an 
unconstitu tional delegation of legislative pow er w ithou t p ro ­
v iding any  s tan d a rd s  o r controls to guide the  actions of the  
Com m issioner, the V irg in ia  court pointed out th a t  th e  section 
contained  the  following controls an d  lim ita tions of the  Com ­
m issioner’s ac tio n s ;41*

(1) T he C om m issioner m ust deem the suspension o r revoca­
tion  “ necessary  fo r  thu sa fe ty  of the  public on the h ig h ­
w ays of th is  s ta le .”

(2 ) The ground upon which the  conclusion o f the  Com m is­
sioner is based—th a t  the sa fe ty  o f the  public will be 
jeopard ized  unless the  license is suspended—m u st a p ­
p e a r  “ In  the records of the  D ivision” of M otor Vehicles.

(3) The grounds fo r  the suspension m ust be “ reasonable” 
both as to  necessity th e re fo r and d u ra tion  thereof.

(4) The C om m issioner m ust g ra n t a h ea rin g  and give notice 
of the tim e and place. The r ig h t o f review  by a  c ircu it

• co u rt is provided fo r any person  deem ing h im self ag ­
grieved thereby .

(5 ) A n appeal to the Suprem e C ourt from  the final ju d g ­
m en t of the review ing co u rt is g ran ted  os a m a tte r  o f 
r ig h t.

H ere, tho co u rt said , “ U nder the general te rm s employed in 
the s ta tu te , it  is e 'en r th a t the card inal p rincip le  o r s ta n d a rd  by 
which the exercise of the pow er conferred  on t.ie  Com m issioner 
m ust be guided and  controlled is th a t  the  revocation o f the  
o p era to r 's  license . . . m ust be necessary fo r  the sa fe ty  o f the 
public on tho h ighw ays of th is  s ta te .”

Sum m arizing , wo can say  th a t  under th e  doctrine o f se p ara ­
tion of pow ers tho  leg isla tu re  m ay not d ivest itse lf of its  du ty  
to say  w hat the law  shall be, a lthough it m ay, w ith in  prescribed  
lim its, p e rm it a  non-legislative body to p rom ulgate  ru les and  
regu lations fo r th e  enforcem ent of the law. This rule, s ta ted  in 
tho M utuul F ilm  caseu  is clear enough, bu t the degree of s tr ic t­
ness w ith  which the  nU«'*tfill be applied by the various courts,

41. D uller v . Commonwealth, ISO Vu. 411, 53 S.E. 2d 152 (1910).
42. Sec notes 31 nnd 33, supro.
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and v. ith in  a p ’u t ic u la r  court, is sub ject to  e o n ji- tm y ,

STA TU TO RY  CO N STRU CT ION

I t  is a  general ru le o f s ta tu to ry  construction  l i c i t s t a t u t e  is 
p resum ed  to  be valid  and  will not be overthrow n a:*, unconstitu­
tional if  i t  can be susta ined  on any  reasonable basic, and  Uiu 
burden  is on th  • p a rty  a tta ch in g  the  constilu lionalily  of a  s ta tu te  
to  estab lish  the invalida ting  fac ts  and its  invalidity m ust be 
c learly  show n.”  T his ru le  is lim ited, how ever, by ano ther general 
ru le  th a t  those sections o f the  constitu tion  which provide for 
sep ara tio n  of the pow ers of th e  governm ent, which constitu te  
the keystone of ou r form  of governm ent, ho .Uriel ly con­
strued . In th is  line, the Ind iana  C ourt has declarer! th a t “ r<-:.son- 
nblo s ta n d a rd s"  m ust be im posed w henever the lopi.datura dele­
gates d isc re tionary  pow ers to an  adm in is tra tive  officer o r bodv."

T he Ohio C ourt s ta te s  the  ru le to be th a t :.t.atuio:>. m ust be 
read  and  in te rp re ted  in the ligh t o.c those fu n 'la u e a ta l prinei- 
plcs which p ro tec t a citizen in his p riv a te  right..', aad guard  him 
ag a in s t a rb itra ry  action o '  governm ent.'13

G enerally  speaking, th e  constitu tional validity of a law is to 
bo tested , not by w hat has been done under it, bv. f,y what may, 
by its  au th o rity  be done.'*" But, like all log: k.‘.ion, sta tu tes 
au tho riz ing  suspension and  revocation of d r i v e r . . : . , t  he in ter­
preted  in the  ligh t of th e ir  general pu rpose .,T

U ntil a s ta tu te  has been declared by a co»r..v:V:.v. court to he 
unccnstitu lional, how ever, an adm in is tra tive  sge/.ey charged 
w ith  the  adm in is tra tio n  of the  law is en title ': ? , rejy and act 
upon the s ta tu te  as w rittc i an d  in te rp re ted  by v .e  courts. In 
fact, in  ind iv idual instances lie s ta tu te  may rev ‘..vet certain

43. In re Village of Lleh Ilarhor, —  N. J. —, 131 . 
•Hook v. S ta te  Office Building Com mixtion, — Ind. - • .  
(105S ); In re Hloomer’i E sta te, — Wise. — , 87 X.W. i \

44. Hook v. S ta te  Office. Building Commission, — ;• 
273 <I05S).

45. In re A g/oupriation  fu r H ighway Purpose*, — 
2«l 242 (1958).

40. C lu rtt, [ ‘cohorti) £  Co. v. May* Inc., 170 X .Y .v  
view w as also on pressed in South Carolina S ta te  I! ,  • 
Hart,in, 220 S. ('. RS5, 80 S .E . 2d 400 (1055) und •• • 
in Sturgill, A cting Coinm iosiom r v. Beard, 303 S.*Y. _ 

47. CommnuHculth v. B ristow , —  Pn. —, 138 A L:

M 957);
■ it 2d 273

—i •' •*< X.E. 2d

• *> —, : a  n .e .

• : '* « ) . Tbii
' , .>’.V./<r V.
; «•» '.ffi.t.hn 
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, ac tion  be tak en  under given c ircum stances. Thus, w here  the 
s ta tu te s  p rov ide  fo r  a  m andato ry  revocation i t  is th e  duty o f  the 
a d m in is tra tiv e  agency  to p e rfo rm  the purely  m in isteria l func­
tion  o f im posing th e  revocation. Likewise, w hen the  s ta tu te s  
give th e  a d m in is tra tiv e  agency d isc re tio n ary  au th o rity  to  take 
specified ac tion  upon rece ip t of notice of conviction, fo r exam ple, 
fo r  specified offenses, it is au tho rized  to give full fa ith  and cred it 
both to  the  s ta tu te  and  to the  conviction ro p o rt.H

I t  is a well recognized p rincip le  o f s ta tu to ry  construction 
th a t  a cou rt w ill no t pass on the constitu tiona lity  of a law  unless 
the  constitu tiona l issues a re  clearly  presen ted  and  not even then 
if  the  decision can be m ade to  tu rn  upon sonic o ther facto r. Thus, 
in  W hich v. R e g is te r  o f M otor Vehicles, 135 N .E . 2d 17 (M ass. 
195G), the  c o u rt re fu sed  to  pass on the  constitu tionality  o f u 
s ta tu te  w hich im posed penalties fo r  points upon fa ilu re  o f ap ­
pellan t to  show  im n in cn t danger of harm  from  the s ta tu te  or 
th a t  he hud a  su b s tan tia l con troversy  w ith  the  ad m in is tra to r 
n n d  w ithou t h is first hav ing  exhausted  h is ad m in is tra tiv e  rem e­
dies..

^  Tho ex istence o f a  s ta tu te  over a  long period of years  gives 
no ce rta in  assu ran ce  o f  its  v a lid ity 1" and repassagc  o f a s ta tu te  
m ay  not ac t to  approve  o r validate  ru les and  regulations p ro ­
m ulgated  under it p r io r  to its  rc-passage.50 
** In conclusion, we c;.n say  th a t s ta tu te s  will be construed in 
the  ligh t of th e ir  ."dated purposes and  th a t  they  a r -  presum ed 
to  be valid. T h is  conclusion is lim ited by the  general rule th a t  
tho constitu tiona l p rovisions calling fo r separa tion  of pow ers 
w ill be s tr ic tly  construed .

CO URT D ECISIO N S

A carefu l s tu d y  of reported  cases discloses only two instances 
in w hich poin t system s have been considered by ru ling  appellate  
co u rts  in the  A m erican  ju risd ic tio n s .51 A study  of the Dom inion

48. See In re \\'r i0h t, 22S N. C. 301, 45 S.E. 2d 370 (1947) and In re  
W righ t 22S N. C. 584, 4G S .E . 2d C3C (194S).

49. People c. Momlacgnn, 170 N.Y.S. 2d 423 (1958).
60. L ot Angclcg Countg v. S ta te  Board of Public llcu ltli, 322 P. 2d 90S 

(Cal. App. 1958).
51. South Curulina S ta te  lliyh w u y  D epartm ent v . Harbin, 22G S.C. 585, 

8G S.E. 2d 4GG, (1955). S tu rg ill, A cting Commissioner of Public S a fe ty  r . 
H eard, 303 S.W . 2d 90S (1557).

». W  .J*
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R eports  discloses no C anad ian  po in t system  cases.
Of the  tw o A m erican  cases, both concerned point systetns 

crea ted  by ad m in is tra tiv e  regu la tion  w ithou t express legislative 
au th o rity . Xo ru lin g  cases have been found wherein the  legality  
o f s ta tu to ry  o r perm issive point system s have been considered. 
In  the first of these, fro m  Soutli C aro lina, the s ta tu te  relied 
upon as a u th o rity  fo r se ttin g  up the system  w as voided as an  
unconstitu tional delegation  o f legislative pow ers. In  the second, 
fro m  K entucky, the  K entucky C ourt of A ppeals upheld the con­
s titu tio n a lity  of the  s ta t i to r y  a u th o rity  relied upon and  the  
reasonableness of the system . A lthough reaching  opposite con­
clusions, the  cases a re  d istingu ishab le  on the  basis of differences 
in  the  language of the  s ta tu to ry  au th o rity  relied upon. Consider­
ing  this difference in s ta tu to ry  phraseology, i t  is subm itted  th a t 
th e  decisions a re  n o t in conflict.

On N ovem ber 2d, 1053, the  South C arolina S ta te  H ighw ay 
D epartm en t, rely ing upon the  au th o rity  contained in Section 
4G-172 of the  1952 Code,'1'- estab lished  a  po in t system  by adm in is­
tra t iv e  rule.-*1* T his rule, am ong o th er th ings, recited th a t  the

52 §40-1 7 2 .— For cause satisfactory to the Department it may suspend, 
cancel or revoke the driver’s license of any person for a period of not more 
than one year.

53. In order to do everything within reason to reduce traffic accidents 
tho Department will commence immediately to charge each violation com­
mitted and reported to the Department against the record of each otfending 
driver. Each violation will be graded as to seriousness in accordaneu with  
the following table which is based on violations involved in accidents during 
1952.

M oving Violation Violation P oin tt
Disregarding sign or signnl    ..... . ....!,____ _________ ___ 314
Driving under influence __   ________ ____________t0
Entering highway without stopp in g  ....................        314
Following too closely.,.. — ..... ....... ....................... ............ .....2
No right-of-way   — ___________ ________ _________________ 314
Improper passing________  — ......................     _...  2
Pussing stopped school b us _ .............          314
Reckless Di iv in g  _____________ ________ _______________ 5
D riving too fa st for conditions. ___      314
Improper tu r n in g  ........ ...... .................................... ........ ............... .....  2
Driving on wrong side o f road .................. ............. ..... ..................2
Failure to dim lights ___ __ _______________________________ 2
Improper lights ........ ................... .............. ... ................. ..................  ..... 2
No signnl or improper signal ________________ __________ 2
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point system  w as cron led fo r the  purpose o f reducing  t»’n(iic acci­
dents, set fo rth  i\ deta iled  schedule of po in ts  fo r v io lations and  
w arnings, and  prov ided  th a t upon an  accum ulation of 10 points 
In d river w as to  ha b ro u g h t in fo r  a  personal in terv iew  by the  
highw ay p a tro l to determ ine if his license should be taken . A 
fu rth e r  v io lation, w here a d riv e r was pe rm itted  to keep his 
license, w as doomed sufficient grounds fo r  im m ediate suspension.

Follow ing th e  issuance o f th is  o rder I la rb in  accum ulated  a 
to ta l of 12 po in ts, 10 fo r  speeding violations and 2 fo r a w arn ing . 
Following notice to  ap p ear fo r  an  in terv iew , as  provided in  the  
order, an  in terv iew , and a recom m endation th a t  a suspension 
issue, I la rb in ’s license w as suspended fo r a period of five m onths. 
Upon I la rb in ’s pe tition  fo r a  cou rt review  of the  D epartm en t’s 
action in su spend ing  b is  license the  low er cou rt held th a t the

Improper pa ik in g .........  — .............. ------     — 2
Responsibility for accident involving personal injury and/or

property dam age in excess of $100 ..... —   .........    5
If while driving under the influence .................................... 10

Responsibility for accident involving no personal injury nnd 
property dam age oi $100 or less (or point violation value,
whichever is h igher)    — ................................... — .......   2

All warnings and minor violations ......         2
When tiro total o f violation points charged against u driver reaches n 

minimum of 10 the driver w ill be personally interviewed by a member of 
llic Highway Patrol for the purposes of determining whether the offender's 
license to drive should bo suspended or whether it appears from the circum­
stances that he should be allowed another chance. In casus whore the 
driver is permitted to retain his license after the interview any additional 
violation committed by hint will be deemed sufficient grounds for an im­
mediate suspension of his license. Tho Depai tmont, of course, has no dis­
cretion where cases involve driving under the influence of intoxicants or 
narcotic drugs, reckless homicide, nnd two convictions for reckless driving. 
The suspension of drivers’ licenses under these circumstances is required 
by law.

Highway Patrol personnel conducting the persona! interview will up* 
pioach t ho work in u spit it of helpfulness and with ulm cst courtesy. Tho 
piimary purpose of the program is to make better and safer drivers, nnd 
riot to suspend licenses except where other efforts in this direction hnvo 
fniled.

In order to give this program maximum effectiveness members of the 
highway patrol should exert every effort to encourage local enforcement 
•.Hirers to send to the Department copies of uil violation warnings and sum­
monses issued by them, and copies of reports of al) accidents they investi­
gate.
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» i

D epartm en t w as w ithou t au th o rity  to  p u t a point system  in to  
effect and  revoked its  action  in suspend ing  H arb in 's  license.

U pon appeal to  th e  South  C aro lina Suprem e C ourt tho De­
p a rtm en t conceded th a t  i t  w as n o t “expressly '’ em powered to 
adop t a  point system  b u t contended th a t  the power to do th is 
w as contained in the  broad pow ers to refuse, suspend or revoke 
a license contained in A ct num ber 603, A pril -J, 1930, 36 S t. a t 
L arge, 1057, then  codified in C hap ter 2 o f  T itle  46 of the 1952 
Code as Section 46-172. T his section re .’d as  follow s:

§46-172.— F o r cause sa tisfac to ry  to the D epartm en t it  
m ay suspend, cancel o r revoke the  d r iv e r’s license of any 
person  fo r a period of no t m ore th an  one.year . . . .

T his, the D ep artm en t contended, gave it the  au th o rity  to  set 
up a  po in t system  w hich i t  said  em bodied reasonable c rite ria  to 
be used in the exercise of its  d iscre tionary  pow er, and th a t  all of 
the  v iolations m entioned there in  have a d irec t bearing  on h igh ­
w ay safe ty , and  th a t  a  po in t system  is in accordance w ith the  
legislative policy expressed in the  above section.

H arb in  contended th a t  Section 46-172 fixed no s tandards and 
laid  down no intelligible guide to which the D epartm ent m ust 
conform  bu t left the rig h t to revoke or suspend in the u n res tric t­
ed and uncontrolled d iscretion  of the D epartm ent, and th a t  th is 
rendered  the  section void as an  unconstitu tional delegation of 
Iho legislative pow er. In addition  he questioned the  reasonable­
ness of some of the poin ts, a sse rtin g  th a t  some were con tra ry  
to legislative enactm ents, and  pointed out th a t the system  p e r­
m itted  a suspension solely upon w arn ings issued.

In  reach ing  a decision the court sa id  th a t  it was unnecessary 
to go beyond the  constitu tional issue of w hether the power 
g ran ted  in Section 46-172 w as unconstitu tional on the grounds 
th a t  suspensions and revocations a re  left to the absolute, un ­
regu lated , mid undefined discretion  of the D epartm ent.

“ I t  is accepted,” the  C ourt s ta ted , “ th a t while the legislature 
cannot delegate its  legislative a u th o rity  it can au thorize  an  ad ­
m in is tra tiv e  body to fill in the details by p resc rib ing  rules and 
regu la tions fo r the com plete operation  and enJ trcem cnt of a law 
w ith in  its expressed general purpose. It is necessary, however, 
th a t the  law  declare a  legislative policy, establish  p rim ary  
s tan d a rd s  fo r ca rry in g  it out, o r  lay down an  intelligible p rin ­
ciple to  which the  ad m in is tra tiv e  body m ust conform , w ith  a  
p roper reg ard  fo r the  public in te res t.”
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T hus, the  court held, w hen the a u th o r ity  of the S ta te  H igh­
way D ep artm en t to suspend o r  revoke a license fo r  cause w hich 
it deems sa tisfac to ry  is considered in  the  lig h t o f the  above p r in ­
ciple, such  provisions m ust be hold invalid  as an unconstitu tional 
delegation of legislative powers. I t  se ts  up no s tan d a rd s  to guide 
the D ep artm en t and con ta ins no lim ita tions. I t  is th a t  which an  
act p e rm its  th a t  determ ines the  issue, not w h a t action  an  adm in­
istrative official may o r  m ay not take , and  delegation of un­
restricted  discretion canno t bo saved by any  p resum ption  th a t  
an officer will exercise sound ju d g m en t and good f a i th . '1

H av ing  concluded th a t  Section -I G-172 cl’ the 1952 Code, the 
foundation stone fo r the es tab lishm en t of the  p o in t system , w as 
void as an  unconstitu tional delegation of legislative powers, it 
followed th a t  the D epartm en t w as "w ith o u t a u th o rity "  to  es tab ­
lish a  po in t system , and th a t  such a system , therefo re , was w ith ­
out force and  effect. Left unsettled  w ere  the  questions as to  the 
“reasonableness" of the South  C aro lina  system , rn d  the question 
of w h e th er suspensions based on "w arn in g s"  wholly or in p a r t  
would be violative of the "due p rocess" requ irem en ts of the  fed ­
eral constitu tion .

A po in t system  w as c rea ted  in K entucky on December 20, 
1956, by a series of th ree a d m in is tra tiv e  regu la tions.53 In  o rder,

54. The court, by way of dictn, acknowledged that a license to d i h o  
I s a  privilege nnd not a property right but stated that such privilege could 
not bn tukca away arbitrarily or capriciously.

55.
PUBLIC SAFETY^

Driver I mprovement
Pstt.v-ni-1
Establishment of Point Syrtunt for Driver Improvement 
Uelntes to KRS 180,570 (d)
Pursuant to tho Authority of KRS I8C.400.

To assist the Department of Public Safety  in making o determination 
tlifct a person is an habitually reckless or negligent driver of a mu.or 
vehicle for tho purpose of denying, suspending, or revoking that person’s 
license in accordance with KRS 1SG.570, a schedule of penalty points estab­
lished by administrative regulations shall govern. Such schedule shall ns- 
siltn point value points for tho diti'crcni c la s s if ic a t io n s  of trallic violations 
and shall be usscssod according to such schedule for all drivers. Informa­
tion concerning convictions o f truflic violations may bo secured from any 
official sourco or records available to public or departmental Inspection,. 
Complete records of point system  assessm ents shall be maintained in the 
Department o f Public Sufety.
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these regu la tions (1 ) established a point system  fo r d riv e r im­
provem ent, (2 ) sot out a schedule of p o in ts ,'a n d  (3) provided 
th a t  upon an  accum ulation of from  G to 9 po in ts w ithin any th ree  
y ea r period, a  m otorist w as to  be given a w a rn in g ; fo r an  ac­
cum ulation of 12 po in ts w ith in  a th ree  y ea r period, a  m anda­
to ry  s ix  m onths suspension. U nder th is  system  one B eard 's  
license w as suspended fo r a period o f six  m onths. In reach ing  a  
decision as to  the suspension of B eard’s license the D epartm en t 
considered only one violation occurring follow ing the  adoption

Filed, 20 Dec. 1950
Effective, (Em ergency) 20 Dec. 195C.

PSfty-D I-2 . t
Schedule o f Points for Driver -Improvement 
Relates to KRS 1S0.570 (d)
Pursuant to Authority of KRS 180.100

Tho schedule by which points will be assessed for convictions of tra f­
fic violations is as follows:

M isrepresenting or fa lsify in g application  .......— ....... . ........ ....

Reckless Driving  ............. ... . .  — ......... .............. .............. ........ ..........
Passing on curve or on hill (no passing zone) or passing school

bus lending or unloading ch ild ren     .......................... .
Violation contributing to a cc id en t  ............. .................. .................
Exceeding speed lim its  . ........... —........ .........    —
Other hazardous moving violntions. ------------------------- ----------

Filed 20 Dee. 1950
Effective, (Em ergency) 20 Dec. 1950.

12
G
4

4
4
3
3

rSfty-D l-2-
Enforcem ent of tho Point System For Convictions of Traffic Violations 
Relates to ICRS 180.570 (d)
Pursuant to Authority of KRS 180.100

(1) On the accumulation of six to nine points against any one driver 
within a three year period, the driver shall be anvised and cautioned 
regarding his point status nnd such other mutters as the Commissioner of 
Public S afety  deems necessary *

(2) On the accumulation <f twelve scheduled points against any one 
driver w ithin n three year period, it is mandatory that tho Commissioner 
of Public S afety  suspend the onerator’s license for a period of six months.

(3 ) Periods of suspension resulting from additional accumulation of 
points shall be governed by provisions of KRS 1SG.5G0.

Filed, 20 Dec. 195G
Effective, (Em ergency) 20 Dee. 1953.
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I 'th e  point system . The o th e r vio lations, fo r which po in ts  w ere 
:».slgnecl, o ccu rred  p r io r  to  the adop tion  o f a po in t system , b u t all 
vilhin a  th re e  y e a r  period.

Jr. seeking  a re tu rn  of h is license B eard  contended (1 ) th a t  
xRS lS6.b70vl upon which th e  poin t system  regu la tions w ore 
insed, w as a n  unconstitu tional delegation of legislative pow er 
vithout any c r i te r ia  o r s ta n d a rd s  fo r an  ad m in is tra tiv e  agency 
o follow; (2 ) th a t  the  p o in t system , a s  applied  to  him  in the 
suspension o f h is  license v io lated  the due process provisions of 
he F o u rteen th  A m endm ent of th e  Const ill lion o f the  U nited  
'ta le s ; and (3 ) th a t  the ac tion  in suspend ing  his license based 
»n violations o ccu rrin g  p r io r  to the  effective date  o f the ndm in- 
sfrn tive reg u la tio n s  estab lish ing  the po in t system  contravened 
Article I, Section 10, of th e  C onstitu tion  of the  U n ited  S ta tes, 
'ection 19 o f the C onstitu tion  o f the  S la te  o f K entucky; and 

KRS 446.080, w hich proh ib it ex post fa c to  law. and  retroac tive  
application o f s ta tu te s .

In  uphold ing  th e  K entucky po in t system , the  K entucky C ourt 
of Appeals re jec ted  the conten tion  th a t  KRS 186.570 w as un­
constitu tional as a delegation of leg islative pow ers w ithou t 
provid ing  any  c r i te r ia  or s ta n d a rd s  and held th a t  the po in t jystcm  
w as constitu tionally  sound because it believed th a t  the adm in is­
tra tio n  of traffic ru les could be law fully  delegated to  a d m in is tra ­
tive officials.

In holding th a t  th ere  w as no violation of due process in the  
suspension o f B e a rd 's  license u n d er th e  point system  the c o u rt 
said  th a t  if w as too late  to contend  th a t  one had a n a tu ra l r ig h t 
to  operate a m otor vehicle because it is now a priv ilege g ran te d  
by a license o f the  sta te , sub jec t to  reasonable regu la tion  by th e

50. ICRS IS0.570.— Discretionary suspension or denial of license; sur­
render of certificates. (1) Tho Department nr its agents designated in 
writing for that purpose may deny any person o license or may suspend 
tho license of any person, or, in the case of a non-rcsithnt, withdraw the 
privilege of operating a motor vehicle in this idati*. with or without a hear­
ing, and with oi w ithout receiving n record of conviction of tlm t person, 
whenever tho department lias reason to believe that:

(d) that person is un habitually reckless or negligent driver o f  n 
motor vehicle or has committed n serious violation of tho motor vehicle 
laws.

KRS 180.400.— Duties of Departments of Revenues and Public Sal 
administration of laws. ( I )  . . .  The Departm ent of Public Safety r ..,y  
prescribe regulations for the enforcement of KRS 1SG.400 to lt'C.CiO, . . .
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s ta te  in th e  exercise of its  police powers, and when the  conuilione 
imposed by the  license a re  violated, the  suspension of th e  p riv ­
ilege to opera te  a  m otor vehicle is no t a denial of “ due process.”

L ikew ise the  co u rt gave  sh o rt s h r i f t  to B eard’s claim  th a t  the 
regu la tion  had been applied  retroactively  by the D ep artm en t in 
suspend ing  his license. T his claim , the c o u rt said , evaporates 
w hen the provisions of KRS 1S6.570 a re  applied to the case, 
the  s ta tu te  enacted  in 1936, au thorized  the  D epartm en t to  sus­
pend sum m arily  the  license o f an y  person  w henever the  D ep art­
m ent has “ reason to believe” the  person in  question "is an  
hab itually  reckless or negligent d riv e r of a m otor vehicle o r 
has com m itted  a serious violation o f the m otor vehicle law s.” 
B eard ’s license w as suspended under th is  s ta tu te  upon a de te rm ­
ination  by the  D ep artm en t th a t  he was “an habitually  reckless 
d riv e r.” T he m ere fac t th a t the  D epartm en t used the  point 
system  in m aking  th is  de term ination  did not m ake the  applica­
tion o f the  regu la tion  re troac tive  as to B eard .

I t  is im p o rta n t to  note th a t  in both the South C aro lina and 
the K entucky cases the in itia l question confron ting  the cou rt w as 
“did the  D epartm en t o r Agency have any legal au th o rity  to  
p rom ulgate  a  po in t system ?” In the South C aro lina case th is  w as 
answ ered  in  the  negative and the  court did not p rog ress  to  a  
consideration  of an y  fu r th e r  questions. In the  K entucky case the  
C ourt held th a t  th e re  w as sufficient s ta tu to ry  au th o rity  to  sup­
p o rt th e  es tab lishm en t of a po in t system  an d  proceeded to  up­
hold tho reasonableness o f the point system  and to  ru le  th a t  
u nder the  fa c t s itua tion  presented, th ere  w as no ex post fa c to  
application  o f  tho law .

• ‘

CONCLUSIONS

In  the  field of legal p recedents there  is a d anger in a tte m p tin g  
to  d raw  specific conclusions from  genera lities in the law and 
no a ttem p t is here m ade to  do so. R ather, some broad generaliza­
tions will be a ttem p ted  from  tho application o f specific p rincip les 
o f law . Such genera liza tions m ay or m ay n o t be applicable in 
a given ju risd ic tion . In fac t, th e ir  application may hinge upon 
subtle  fac t v a ria tio n s  and upon the skill or lack, of skill w ith  
which a  te s t  case is prosecuted and defended. A lm ost certa in ly  
th e ir  app lication  will depend upon the jud ic ia l climate. W hether 
o r  not such gencra littes  m ay be valid m ay depend in some m eas­
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u rc  on th e  com m unity  of th o u g h t w ith in  a  ju risd ic tio n . In  th e  
final analysis, legal questions a r is in g  o u t o f th e  estab lishm en t 
a n d  application  o f a  point system , like o th er legal questions, 
ca n  only be answ ered by a com petent court, and then the  answ er 
m ay  n o t be final, fo r, pow erful as the doctrine  o f Store Decisis’* 
m ay  be, a change in  personnel on the  court, m ilitan t public 
th o u g h t, o r changed  conditions m ay  resu lt in  a reversal o f a  
p r io r  decision by th  > sam e court. T hus th e  best th a t  can be done 
is  to  d raw  from  availab le  'decisions and  con jectu re  as to  w h a t 
th e  c o u rts  of a g iven sta te , u sing  accepted m easuring  s tan d ard s  
und  princip les, will conclude w hen p resen ted  w ith  a given 
fa c tu a l situation . I t  is qu ite  im possible to  gauge adequately the  
im ponderable  in tang ib les such as  fac tu a l differences, skill and 
p e rs is ten ce  of an  advocate, ju d ic ia l clim ate, and force of com­
m u n ity  thought. Such genera lities  should, how ever, prove effica­
cious in  acquain ting  M otor Vehicle A d m in is tra to rs  w ith  pos­
sib le  p itfa lls  in  estab lish ing  a p o in t system  and  in p rov id ing  a 
m ea su rin g  rod w hereby ex is tin g  system s m ay be gauged.

Specific p rincip les of lav, a g a in s t w hich ou r generalizations 
a re  d raw n  include :

(1 ) O peration o f a  m otor vehicle upon th e  highw ays, in ­
c lu d in g  the licensing of d rive rs , is a p ro p er  sub jec t fo r  regu la­
tio n  a n d  control by the  leg is la tu re  in th e  exercise of its  police 
pow ers.

(2 ) R egulations under the  police pow er m u st have some 
“ reasonab le” re la tionsh ip  to  the object sough t to  be accomplished.

(3 ) The leg isla tu re , in the  exercise of its police pow ers is 
lim ited  by both th e  "equal p ro tec tion  o f the law s” and the "due 
p rocess” clauses of the  federal constitu tion  and by sim ilar p ro ­
v isions of sta te  constitu tions.

(4 ) Tho federa l constitu tion  p ro h ib its  a  s ta te  from  passing  
an y  cx  post fac to  law s.

(5 ) The leg isla tive  pow er is vested in  the  leg isla tu re  and any 
a tte m p t to delegate legislative pow er w ithou t s tan d ard s  fo r

57. Policy o f courts to stand by precedent and not to disturb a settled 
p o in t K t f l  v. George, 3G4 III. 300. 4 N .E . 2d 388 (103G); Doctrine thm  
when a  coart lias once laid down a principle of law  as applicable to a 
certain  state of facts it  w ill adhere to it und apply it  to all future cases 
wltero fa c t i arc substantially identical. Moore v. C ity o f  A lbany, 98 N\ Y. 
3U6 (1885).



guidance to a non-legislative body is void as an  unconstitu tional 
delegation of legislative power.

(6) T here  is a p resum ption  th a t  s ta tu tes  a re  valid.
M easuring  now, the factual situa tions p resen ted  in both 

th e  South C aro lina and  the  K entucky cases ag a in s t the specific 
p rinc ip les of law  outlined above, the  following genera lities may 
be expressed :

(1) A leg isla tu re , in the exercise of its  police pow ers, m ay 
regu la te  the operation  of m otor vehicles th rough  licensing p ro ­
cedure? and  p rescribe  th rough  s ta tu te  the nnviner in  which a  
license to d rive  m ay be g ran ted , refused, o r taken  aw ay. This 
being tru e , no serious legal obstacles s tand  in the w ay  of 11:' 
creation o f a p o in t system  by s ta tu te . Such a system  would be 
su b jec t to  the sam e legal ru les and regulations as o ther s ta tu to ry  
license regu lations.

(2) Subject to the  ru le th a t the  leg isla tu re  m u st dcclprc 
w h a t the  law shall be, a lthough i t  may delegate to a non-legis­
lative  body the a u th o rity  to prom ulgate ru les and regu lations 
fo r  the ad m in is tra tio n  of the law , a leg isla tu re  m ay properly  
au tho rize  an ad m in is tra tiv e  agency to prom ulgate n point system  
fo r license suspensions to g e th e r w ith  a schedule o f points.

(3 ) D iscre tionary  po in t system s will s tand  or fail depending 
upon the foundation  s ta tu te s  upon which they a re  grounded. 
T hus u poin t system  which is in itse lf reasonable and provides 
full p ro tection  under th e  “due process’’ and “equal pro tec tion” 
provisions of th e  F o u rteen th  A m endm ent m ay be voided be­
cause of the invalid ity  o f its foundation  sta tu tes.

(4 ) W here the  foundation  s ta tu te s  provide no s tan d a rd s  o r 
guides they will probably  be voided us an unconstitu tional dele­
gation  of legislative pow ers to  a non-legislative body. W here, 
however, there  a re  any s tan d a rd s  or guides, how ever rudim en­
ta ry , the  p robabilities a re  th a t they will be sustained .

(5 ) Once the va lid ity  of a foundation s ta tu te  has been de­
term ined , the valid ity  o f a point system  is sub jec t to the same 
c rite r ia  as to reasonableness, ct cetera , as s ta tu to ry  point sys­
tem s and o ther license reg u la to ry  legislation.

(G) A pplication of u point system  to violations com m itted 
p rio r  to the adoption o f the system  will not be held to  be an 
ex post foc to  app lication  o f the law unless the violations occurred 
p r io r  to the adoption of the  s ta tu te  or s ta tu tes  on which a  point 
system  is founded.

(7) Win.
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(7) W henever a D ep artm en t h as  au th o rity  to suspend, as 
f o r  “hab itua lly  reckless and negligent d riv ing ,” i t  probably has 
th e  au th o rity  to use a  system  o f po in ts  in reach ing  a  de te rm ina­
tio n  as  to w hether a p a rtic u la r  d riv e r  w as in f a c t  “hab itually  
reckless and  negligent.” P e rh ap s the  m ost sign ificant language 
con ta ined  in e ith e r the  South  C arolina o r the  K entucky cases 
w as the  language o f the  K entucky court to the effect th a t  the 
foundation  s ta tu te  being valid , it m ade no difference th a t  the 
D ep a rtm en t used a system  of poin ts in  reach ing  its  determ ina­
tion  th a t B eard  w as an  hab itua lly  reckless d river.

RECO M M EN D A TIO N S

I t  is not w ith in  the province of the  legal study  o f point sys­
tem s to  recom m end one m ethod of estab lish ing  a point system  
over any  o th e r m ethod, since, in  the opinion of th is  w rite r, th a t 
constitu tes a  question of policy only. A ssum ing however, arguen­
do, th a t  it is desired to estab lish  a po in t system , and  th a t such 
a  system  can be established in the  m an n er in which the  ap p ro p ri­
a te  ad m in is tra tiv e  agency m ay choose, ce rta in  legal fac to rs  
should  be re-ite ra ted . N am ely :

(1 ) A po in t system , including schedule of points, w ritten  
in to  th e  s ta tu te s  th rough  legislative enactm ents, p resents few er 
legal questions than  system s au thorized  by s ta tu te  o r  perm itted  
by s ta tu te . Such a system , how ever, resu lts  in a loss o f flexibility.

(2 ) F rom  a legal s tandpo in t, s ta tu to ry  au th o rity  for e s tab ­
lishm en t of a point system , p resen ts  few er legal difficulties than  
estab lishm en t of such a  system  based upon “broad d iscre tionary” 
pow ers. Such au th o rity  is sub ject, however, to the general rule 
o f law  th a t  the  leg isla tu re  m ust provide sufficient s tan d a rd s  to 
govern  and l imit  the d ep artm en t in its  estab lishm ent of such 
system .

(3 ) P o in t system s based upon broad d iscre tionary  powers 
m u st m eet a tw ofold tes t in add ition  to the  o th er questions 
ra ise d  by such poin t system s. F irs t , a re  the  foundation  s ta tu te s  
them selves valid, and second, do they in fact au thorize  the e s tab ­
lishm en t of u poin t sy stem ?^

W henever a  decision h as  been made th a t  i t  is desirable to 
es tab lish  a  po in t system  based upon tho broad d iscre tionary  
pow ers o f the a p p ro p ria te  ad m in is tra tiv e  agency, it  is recom ­
m ended th a t  tho s ta tu te s  th a t  a rc  to bo relied upon to  support 
th e  estab lishm ent of such a  system  be m easured aga in st the
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general ru les of law  herein  presented, and if  tlierc  is l’easonable 
doubt th a t  such s ta tu te s  will support the estab lishm ent o f such 
a system , th a t  such  supporting  s ta tu tes  first be streng thened .

W hile no a tte m p t can bo made to specify all the possible 
s ta tu to ry  w ords th a t  will presum ably w ithstand  an  a tta ck  oil 
constitu tional grounds, it has been dem onstrated  th a t  the  usual 
“hab itua l v io la to r” and  “habitually  reckless and negligent op­
e ra to r"  s ta tu te s  will probably w ithstand  an a ttack  on the g rounds 
th a t they  a re  invalid as an unconstitutional delegation o f leg is­
lative  pow ers. It i- suggested that a s ta tu te  which au tho rizes 

. th e  d ep artm en t t ••> suspend ihn iicense of any, person who has 
been convicted w ith  stien frequency oi serious oil eases a g a in s t

- - _ — . . . *. .. . ... . a . K«lJ. I.M. * # _ • — • — ** C. — • S * JL. — m / W

trriflic' vejHilalions ’governing the movement oi vehicles as to 
indicate a  d isrespect iu r  traffic laws and a  cbsnfgarp.Jtp.L.kUo 
sa ic ’i i1 “oi'otVior^aT^6h.Awo'irtiVe'ingh\\Tiyr,;' '  would be sufiicicnt 
in any  ju risd ic tio n  to support the  establishm ent of a point system .

56. D river Improvem ent Through Licensing Procedures, American A s-  
s elation of Motor Vehicle Administrator i (ISjC) p. 22.



TO: House Judiciary

SUBJECT: CSSB 310
Venue Bill

HISTORY

In December 197 0 a number of legislators, native 
leaders, members of the judiciary, S t a t e  Police, Health, _ *»
Education and Welfare officials, and officials of the Divisior 
of Corrections met at Mt. Alyeska near A n c h o r a g e ,  Alaska, to 
discuss criminal justice .in tho rural areas o. Alus..a.^ 11 —  
became commonly known as the "Hush Justice Conference.
One of tho results of this conference was a recommendation 
that criminal trials in Alaska be held in areas other than 
the three or four major urban cities.

The First Session cf the Seventh Alaska Legislature 
amended AS 22.10.030 and in effect decreed a change in the 
Criminal Rules, in that the place of trial for any crime 
committed in the state was to bo in the
Shortly thereafter the supremo court harmed down a decision 
in Cloyd Alvarado v._ State of Alt ska (Exhib.i t _A) in which 
theVTnciTcated ‘that the T a w  "ci: 'Alaska required that a man 
accused of a crime in the State of Alaska should be trice by 
a jury of his p e e r s , and should he tried in an area that would 
reasonably insure that the same ethnic group to which the 
accused belong would be represented in the jury selection.

As time passed it became readily apparent that as a 
practical matter this statute created many hardships, because 
in vast areas cf this great state there are absolute]y no 
facilities available for holding criminal trials. In order 
to relieve this problem to a certain e x t e n t , the supreme court 
issued Supreme Court Order No. 13G (Exhibit H ) . Among other 
things in tho Supremo Court Order, they directed the Admin­
istrative Director of Courts to investigato and report to the 
presiding superior or district court judge in the judjoial 
district in which the trial war. to be held, the avnti 1 ability 
of appropriate facilities in the area. It is to lie pointed



-on4y. that: the order could not and did not supersede tho statute 
and that if a Crime was. corahitted in a rural, district and 
there was no facility available, then the court was required 
to move to that area and attempt to set. up some type of 
temporary quarters in which to hold the tried . This not 
only was a hardship on the court and jurors, but became a 
tremendous expense to the taxpayers of this state. Fortunately 
no lengthy trial has been required in a remote, area as yet. 
However, the potential, is always there.

CSSB 310

CSSR 3.1.0 would amend the present statute in two major 
areas. The present statute states that trials must be held in 
"election districts," this being the House Flection Districts. 
The present bill would change, this to a senate district, which 
would encompass a much larger area (see attached m a p ) . In 
addition to expanding this geographical arc a it states; that 
if a crime is committed within the boundaries of a borough, 
then the location shall bo at a place within the borough that 
will best serve as a place for trial. This will also take into 
consideration some problem areas, such as tho city of Anchorage, 
where there are four senate districts, and in areas adjacent 
to Fairbanks which is a separate senate district. The second 
point is that the Administrative Di rector of Courts may move 
a trial to the next cl osest senate di strict if he fool s that 
there are absol.ul-.el v no reasonably run table facilities within 
a sona to d istriot.

The Senate Judiciary Committee has had under con­
sideration CSSB 31.0 since the beginning of the session and has 
contacted members of the judiciary, tho Ac!ministrntj.vo Director 
of Courts, members of this body representing the rural areas of 
our state, and the committto feels, that this hi 11 will preserve 
the spirit of the Bush Justice Confers nee, the decision of 
Alvarado v. State, and the feelings and desires of the citizens 
of rural Alaska, but. yet be flexible enough to take away the 
financial burden imposed by the former statute.
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W i l l i a m  H . S a n d e r s , p r e s i d i n g  j u d g e

January 17, 1972

The Honorable Robert C. Erwin 
Associate Justice of the Supreme Court 
Alaska Court System 
9*11 Fourth Avenue 
Anchorage, Alaska 99501

Re: Reapportionment and Judicial Districts
Dear Bob:

It is my understanding that you are the court system's 
liaison with the legislature and for that reason am sending you 
this request to have the legislature straighten out our Judicial 
district. We have criminal law problems in this area with present 
boundaries.

Please note that AS 22.10.010 is in part as follows:
"There shall be one suDerior court for the state.
The court shall consist of four districts bounded 
as follows: . . . Second District: the area within 
election district numbered 21 to 2*1, both inclusive, 
as said districts are described in art. XIV of the 
state constitution on March 19, 1959."

Would suggest that if the present proposed reapDortionment 
is approved that this particular portion of the statute be amended 
as follows:

"There shall be one superior court for the state.
The court shall consist of four districts bounded 
as follows: . . . Second District: the area within 
the election districts numbered 18, 19 and 20."

You will note that the statute was passed setting u p  these 
districts March 19, 1959. No amendment was made to this statute



The Honorable Robert C. Erwin 
January 17, 1972 
Page Two

after reapportionment in 1962.
The legislature in 1959 followed election district in

establishing Judicial districts. There are sound reasons for 
following this procedure. At the present time a Superior Court 
Judge or District Judge running for re-election would have to 
follow the old election district boundaries set in 1959. This 
would create problems with the election supervisors in distributing 
the judicial ballots and tallying the judicial vote.

The constitutional provision that allows the legislature
to establish judicial districts is as follows: (Art. IV, §1)

"The Judicial power of the State is vested in a 
supreme court, a superior court, and the courts 
established by the legislature. The jurisdiction 
of courts shall be prescribed by law. The courts 
shall constitute a unified judicial ojazetn for 
operation and administration. Judicial districts 
shall be established by law." ■

It may be that you will want to amend AS 22.10.010 to

WHS:dj
cc: Honorable Jay A. Rabinowitz

Associate Justice
Robert N. Reeves
Administrative Director of Courts

cover all four judicial districts.
Sincerely,

William



whether such purchaser is an underw riter or dealer in securities, and, it not, 
whether the purchase of such a block of securities for investm ent is consistent 
with its general operations; and (3) the length of time elapsing between the 
acquisition of the securities by the initial purchaser and the date of their 
proposed resale.

Of course, if the securities in quertion were in fact purchased by the 
initial purchaser for investment rather than for resale, dealers’ sales thereof 
to the public would not necessitate registration under the Securities Act.

In  conclusion, I feel that I should point ou t tha t even though a dealer is 
satisfied that a particular block of unregistered securities was bought by an 
initial purchaser for investment, he nevertheless takes the risk that, if his 
determination is incorrect, sales by him of such securities will be in violation 
of the registration requirements of the Act.

[Release No. 33-603, December 16, 1935, 11 F. R. 10955.]

[11 2 7 5 5 ] Public Offerings of Investment Contracts Provid­
ing for the Acquisition, Sale or Servicing of 

Mortgages or Deeds of Trust
i#->~ This, release refers to  the A c t as in effect prior to  the 1964 amend­

ments. CClf.
Release Nos. 33-3892 and 34-5633. January 31,1958, 23 F . R. 840.

Reg. §231.3892 (§ 241.5633).a Statem ent of ;the Comrp jgqiqi} rygarding 
public offerings of investment confrncts providing for the acquisition*, safe 
or'serviclng of mortgages or deeds of trust.

Questions are presented to the Securities and Exchange Commission from 
time to time as to the application of the federal securities laws to offerings of 
whole or fractional interest in mortgages or deeds of trust under arrangem ents 
which provide for a variety of services to the investor. In the opinion of the 
Commission such an arrangem ent frequently constitutes an "investm ent con­
tract". which is a "security w ithin the meaning of the federal securities laws. 
The public offering and sale of these investment contracts may invoke the 
registration provisions of the Securities Act of 1933 and other provisions of 
the federal securities laws. It should he emphasized, in this connection, that 
exemptions from registration provided by section 4 (1) of the Securities Act 
of 1933 and Regulation A-R* thereunder, usually relied upon for the under­
lying mortgage and deed of trust notes, would not he available for a public 
offering of the investment contracts. Recently the Commission has obtained 
injunctions against sellers who failed to register such investm ent contracts /  
offered through nationwide advertising.1

\ / [ f l2755] [Services and O ther A ttributes of Arrangem ent]
Among the more common services and other attributes of the arrangc-

jucu ls/u lltrcd  iii ,1̂ ’<L C9']1C
J q  the a ttention of the Commission and which Ut the opinion of the Commis­
s io n  may grvoxtsc to..the creation of "investm ent contracts" y thin the mean­

ing of the securities laws are.:,
..daring, service.

(b) Servicing collection, payments, foreclosure, etc.

u-sMMr 121-13 Exempted Transactions— Sec. 4(2) 2  6 7  9

> See PEC D. Unrlnnitc Clubn, /no ,. D. Mn*». 
Civ Act. Nil. 57-rwr. N. I,m ention  nclrnso No. 
1106 nnd BKO i>. llnr/crrs Discount anti Dinunco,

Inc.. n .  N .1 C. A. No. 14-58, LltlKnUon nc- 
jenst’ No. 1200

* IRajiulntlon A-Il wns rescinded December 
8. 1060 (I 70,732). CCII.]

Federal Securities Law Reports Reg. § 2 3 1 .3 8 9 2  II 2 7 5 6



/
In In  rc Natural Resources Corporation, 8 S. E. C. 635, 637, the Commis­
sion staled that **+ * * transactions which in form appear to involve nothing more 
than the sale of real estate, chattels, or services have been held to be invest­
ment contracts where in substance they involve the laying out of money by 

i the investor on the assumption and expectation tha t the investment will re-
i turn a profit w ithout any active effort on his part, but rather as the result of

the efforts of someone else."
I t should also be noted that persons engaged in the business of buying 

and selling mortgage or trust notes would ordinarily be brokers or dealers, or 
both, within the meaning of the Securities Exchange Act of 1934, and absent 

; an exemption would be required to be registered as such with the Commis-
i sion under the provisions of section 15 of the Act. Rule 15a-l would not pro-
i vide an exemption for such a broker or dealer who is offering investment

contracts of the type referred to above. Moreover, such a broker or dealer 
usually would be subject to the Commission's Rule 15c3-l whether or not he 
is registered. A broker or dealer subject to this rule could not use the mails 
or federal instrumentalities to effect a transaction in a non-exempt security 
otherwise than on a national securities exchange if his "aggregate indebted­
ness” exceeds 20 times his "net capital” as those term s are defined in the rule.

In addition to all of the foregoing, it should be emphasized that the an ti­
fraud provisions of the Acts and regulations administered by the Commission 
(including specifically section 17 (a) of the Securities Act of 1933 and Rules 
10b-5 and 15cl-2 under the Securities Exchange Act of 1934) would apply to 
advertisements, literature, and any other statem ents and representations made 
in connection with the offer or sale of any of the securities referred to herein.

Persons engaging in this type of business should consult with the nearest 
regional office of the Commission or with the headquarters office in W ashing­
ton, D. C.

N o te: The text o f §241.5633 is identical w ith that appearing in §231.3892,
This release becomes effective January 31, 1958.
[Release No. 33-3892, January 31, 1958, 23 F. R. 840.]

[11 2 7 6 5 ] Real Estate Investment Trust

# > ->  This release refers to  the A c t as in effect prior to  the 1964 amend­
ments. e c u .
Release Nos. 33-4298, 34-6419, nnd IC-3140. November 18, 1960, 25 P. R. 12177.
Reg. § 231.4298 (§§241.6419 nnd 271.3140). Statement of the Commission 

as to the applicability of the Federal securities laws to real cstute investm ent 
trusts.

The Securities and Exchange Commission has received a number of in­
quiries as to the applicability of the Federal securities laws to reni estate in­
vestment trusts as defined in a recent am endm ent to the Internal Revenue 
Code (Public Law 86-779, September 14, 1960). This amendment provides 
substantially the same tax treatm ent for qualified trusts which nre sub­
stantially limited to investments in real estate and real estate mortgages as 
is provided for "regulated investment companies", but it does not amend any 
of the statutes administered by this Commission, A real estate investm ent 
trust may be subject to the provisions of the Federal securities laws, depend­
ing upon the circumstances involved in offering its securities for sale, the na­
ture of such securities, and the character of the tru st’s investments.

The amendment, among other things, requires that, in order to qualify 
for the special tax treatm ent provided, the tru s t’s securities must be bcnc-

Fctlcral Securities Law Reports Reg. § 2 3 1 .4298  11 2 7 6 5
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THE WHITE HOUSE

TEXT OF AN ADDRESS BY THE PRESIDENT 
NATIONAL CONFERENCE ON THE JUDICIARY 

WILLIAMSBURG, VIRGINIA

As one who has practiced law; as one who deeply believes in the rule of 
law; and as one who now holds the responsibility for faithful execution 
of the laws of the United States, I am honored to give the opening address 
to this National Conference on the Judiciary.

It is fitting that you come together here in Williamsburg. Like this place, 
your meeting is historic. Never in the history of this Nation has there 
been such a gathering of distinguished men of the judicial systems of our 
States, I salute you all for your willingness to come to grips with the 
need for court reform and modernization. And I would like to salute e s ­
pecially the man who has been the driving force for court reform; a man 
whose zeal for reshaping the judicial system  to the need of the times 
carries on the great tradition begun by Chief Justice John Marshall - -  the 
Chief Justice of the United States, Warren Burger,

I recall that when I took my bar examination in New Yorh City a few years 
ago, I dwelt at some length on the wisdom of the separation of powers.
My presence here today indicates in no way an erosion of that concept; 
as a matter of fact, I have come under precedents established by George 
Washington and John Adams who both spoke out for the need for judicial 
reform. And President Lincoln, in his first annual m essage to the 
Congress, made an observation that is strikingly current - -  that, in his 
words, "the country generally has outgrown our present judiciary system, "

There is also a Lincoln, story — an authentic one — that illustrates the 
relationship of the judicial and executive branches. When Confederate 
forces were advancing on Washington, President Lincoln went to observe 
the battle at Fort Stevens. It was his only exposure to actual gunfire 
during the Civil War - -  and he climbed up on a parapet, against the advice 
of the military commander, to see what was going on. When, not five 
feet from the President, a man was felled by a bullet, a young Union 
captain shouted at the President; "Get down, you fool I" Lincoln climbed 
down and said gratefully to the captain: "I'm glad you know how to talk 
to a civ ilian ."

The name of the young man who shouted "Get down, you fool!" was 
Oliver Wendell Holmes, who went or to make history in the law. From 
that day to this, there has never been a more honest and heartfelt remark 
made to the head of the executive branch by a member of the judicial 
branch - -  though a lot of judges over the yearb must have felt the same way.

Let me address you today in more temperate words, but in the same 
spirit of candor.

The purpose of this conference is "to improve the process of justice. "
We all know how urgent the need is for that improvement at both the State
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and Federal level. Interminable delays in civil cases; unconscionable 
delays in criminal cases; inconsistent and unfair bail impositions; a 
steadily growing backlog of work that threatens to make the delays worse 
tomorrow than they are today — all this concerns everyone who wants 
to see justice done.

Overcrowded penal institutions; unremitting pressure on judges and 
prosecutors to process cases by plea bargaining, without the safeguards 
recently set forth by the American Bar Association; the clogging of court 
calendars with inappropriate or relatively unimportant matters - -  all this 
sends everyone in the system of justice home at night feeling as if they 
have been try'ng to brush back a flood with a broom.

Many hardworking, dedicated judges, lawyers, penologists and law 
enforcement officials are coming to this conclusion: A system  of criminal 
justice that can guarantee neither a speedy trial nor a safe community 
cannot excuse its failure by pointing to an elaborate system of safeguards 
for the accused. Justice dictates not only that the innocent man go free, 
but that the guilty be punished for his crim es.

When the average citizen comes into court as a party or a witness, 
and he see S that court bogged down and unable to function effectively, he 
wonders how this was permitted to happen. Who is to blame? Members 
of the bench and the bar are not alone responsible for the congestion of 
justice.

The Nation has turned increasingly to the courts to cure deep-seated ills  
of our society - -  and the courts have responded; as a result, they have 
burdens unknown to the legal system a generation ago. In addition, the 
courts had to bear the brunt of the rise in crime - -  almost 150% higher 
in one decade, an explosion unparalleled in bur history.

And now we see the courts being turned to, as they should be, to enter 
still more fields - -  from offenses against the environment to new facets 
of consumer protection and a fresh concern for small claimants. We 
know, too, that the court system  has added to its own workload by en­
larging the rights of the accused, providing more counsel in order to 
protect basic liberties.

Our courts are overloaded for the best of reasons: because our society 
found the courts willing — and partially able - -  to assume the burden of 
its gravest problems. Throughout a tumultuous generation, our system  
of justice has helped America improve herself; there is an urgent need 
now for America to help the courts improve our system  of justice.

But if we limit ourselves to calling for more judges, more police, more 
lawyers operating in the same system , we will produce more backlogs, 
more delays, more litigation, more jails and more crim inals. "More 
of the same" is not the answer. What is needed now is genuine reform - -  
the kind of change that requires imagination and daring, that demands a 
focus on ultimate goals.

The ultimate goal of changing the process of justice is not to put more 
people in jail or merely to provide a faster flow of litigation — it is to 
resolve conflict speedily but fairly, to reverse the trend toward crime and 
violence, to reinstill a respect for law in all our people.

(M O RE)



The watchword of my own administration has been reform. As we have 
undertaken it in many fields, this is  what we have found. "Reform" as an 
abstraction is  something that everybody is for, but reform as a specific 
is something that a lot of people are against.

A good example of this can be found in the law: Everyone is for a "speedy 
trial" as a constitutional principle, but there is a good deal of resistance 
to a speedy trial in practice.

The founders of this nation wrote these words into the Bill of Rights: "the 
accused shall enjoy the right to a speedy and public tr ia l." The word 
"speedy" was nowhere modified or watered down. We have to assume they 
meant exactly what they said - - a  speedy trial.

It is  not an impossible goal. In criminal cases in Great Britain today, most 
accused persons are brought to trial within 60 days after arrest. Most 
appeals are decided within three months after they are filed.

But here in the United States, this is what we see: In case after case,
the delay between arrest and trial is far too long. In New York and Philadel­
phia the delay is over five months; in the State of Ohio, over six months; 
in Chicago, an accused man waits six to nine months before his case comes 
up.

In case after case, the appeal process is misused - - t o  obstruct rather than 
advance the cause of justice. Throughout the State system s, the average 
time it takes to process an appeal is  estimated to be as long as 18 months. 
The greater the delay in commencing a trial, or retrial resulting from an 
appeal, the greater the likelihood that witnesses w ill be unavailable and other 
evidence difficult to preserve and present. This means the failure of the 
process of justice.

The law's delay creates bail problems, as well as overcrowded jails; it 
forces judges to accept pleas of guilty to lesser  offenses just to process 
the caseload - •  to "give away the courthouse for the sake of the calendar." 
Without proper safeguards, this can turn a court of justice into a  m i l l  
of injustice.

In his perceptive m essage on "The State of the Federal Judiciary,"
Chief Justice Burger makes the point that speedier trials would be a 
deterrent to crim e, I am certain that this holds true in the courts of all 
jurisdictions,

Justice delayed is not only justice denied it is  also justice circumvented, 
justice mocked, and the system of justice unde.3urdtt*d(<

What can be done to break the logjam of justice today, to ensure the right 
to a speedy trial - -  and to enhance respect for law? We have to find ways 
to clear the courts of the endless stream of "victimless crimes" that get 
in the way of serious consideration of serious crim es. There are more 
important matters for highly skilled judges and prosecutors than minor 
traffic offenses, loitering and drunkeness.

We should open our eyes - -  as the medical profession is  doing - -  to the use 
of paraprofessionals in the law. Working under the supervision of trained 
attorneys, "parajudges" could deal with many of the essentially administra­
tive matters of the law, freeing the judge to do what only he can do: to 
judge. The development of the new office of magistrates in the Federal 
System is  a step in the right direction. In addition, we should take 
advantage of many technical advances, such as electronic information 
retrieval, to expedite the result in both new and traditional areas of the law.

m o r e



But new efficiencies alone, important as they are, are not enough to 
reinstiil respect in our system of justice. A courtroom must be a place 
where a f air balance must be struck between the rights of society and the 
rights of the individual,

' ' I :i \ 1 f i  ' _ ’ . - >,
We all know how the drama of a courtroom often lends itself to exploitation, 
and, whether it is deliberate or inadvertent, such exploitation is something 
we must all be alert to prevent. Ail too often, the right of the accused to 
a fair trial is eroded by prejudicial publicity. We must never forget that 
& primary purpose underlying the defendant's right to a speedy and public 
trial is to prevent star-chamber proceedings, and not to put on an exciting 
show or to satisfy public curiosity at the expense of the defend 'ut.

In this regard, I strongly agree with the Chief Justice's view that the filming 
of judicial proceedings, or the introduction of live television to the court­
room, would be a mistake. The solemn business of justice cannot be 
subject to the command of "lights, camera, action. "

The white light of publicity can be a cruel glare, often damaging to the 
innocent bystander thrust into it, and doubly damaging to the innocent 
victims of violence. Here again a balance must be struck: The right of 
a free press must be weighed carefully against an individual's right to 
privacy.

Sometimes, however, the shoe is on the other foot: Society must be protected 
from the exploitation of the courts by publicity-seekers. Neither the rights 
of socifeiy nor the rights of the individual are being protected when a court 
toleratbs anyone's abuse of the judicial process. When a court becomes 
a stage, or the center ring of a circus, it ceases to be a court. The vast 
majority of Americans are grateful to those judges who insist on order in 
their courts and who will not be bullied or stampeded by those who hold in 
contempt all this nation's judicial system stands for.

The reasons for safeguarding the dignity of the courtroom and clearing away 
the underbrush that delays the process of justice go far beyond questions 
of taste and tradition. They go to the central issue confronting American 
justice today.

How can we answer the need for more, and more effective, access to the 
courts for the resolution of large and small controversies, and the protection 
of individual and community interests? The right to representation by 
counsel and the prompt disposition of cases - -  advocacy and adjudication - -  
are fundamental rights that must be assured to all our citizens.

In a society that cherishes change; in a society that enshrines diversity in 
its conbtitution; in a system of justice that pits one adversary against another 
to find'the truth - -  there will always be conflict. Taken to the street, 
conflict is a destructive force; taken to the courts, conflict can be a 
creative force.

What chn be done to make certain that civil conflict is resolved in the 
peaceful arena of the courtroom, and criminal charges lead to justice for 
both this accused and the community? The charge to all of us is clear.

We mubt make it possible for judges to spend more time judging, by giving 
them professional help for administrative tasks. We must change the 
criminal court system , and provide the manpower - -  in terms of court 
staffs, prosecutors, and defense counsel - -  to bring about speedier trials 
and appeals.
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We must ensure the fundamental civil right of every American - -  the right 
to be secure in his home and on the streets. We must make it possible for 
the civil litigant to get a hearing on his case in the same year he files it*

We must make it possible for each community to train its police to carry 
out thfeir duties, using the most modern methods of detection and crime 
prevention. We must make it possible for the convicted criminal to receiv  
constructive training while in confinement, instead of what he receives 
now - -  an advanced course in crim e.now .___

train its police to carry 
detection and crime 

the convicted criminal to receive 
instead of what he receives

The time has come to repudiate once and for all the idea that prisons are 
warehouses for human rubbish; our correctional systems must be changed 
to make them places that will correct and educate. And, of special concern 
to this conference, we must strengthen the State court systems to enable 
them to fulfill their historic role as the tribunals of justice nearest and 
most responsive to the people.

• • * ‘ • ./ • ' , , ‘ " " v.V: . . '
The Federal Government has been treating the process of justice as a matter 
of the highest priority. In the budget for the coming year, the Law Enforce­
ment Assistance Administration will be enabled to vigorously expand its 
aid to! State and local governments. Close to one half billion dollars a year 
will now go to strengthen local efforts to reform court procedures, police 
methods and correctional action and other related needs. In my new 
special revenue sharing proposal, law enforcement is an area that receives 
increased attention and greater funding - -  in a way that permits States 
and Idealities to determine their own priorities.

The District of Columbia, the only American city under direct Federal 
supervision, now has legislation and funding which reorganizes its court 
system, provides enough judges to bring accused persons to trial promptly, 
and protects the public against habitual offenders. We hope that this new 
reform legislation may serve as an example to other communities throughout 
the Nhtion,

And today I am endorsing the concept of a suggestion that I understand 
Chief Justice Burger will make to you tomorrow: the establishment of a 
National Center for State Courts.

This will make it possible for State courts to conduct research into problems 
of procedure, administration and training for State and local judges and their 
administrative personnel, it could serve as a clearinghouse for the exchange 
of information about State court problems and reforms. A Federal Judicial 
Center along these lines already exists for the Federal court system and has 
proven its worth; the time is overdue for State courts to have such a facility 
available, I will look to the conferees here in Williamsburg to assist in 
making recommendations as to how best to create such a center, and what 
will be needed for its initial funding.

The executive branch will continue to help in every way, but the primary 
impetus for reforming and improving the judicial process should come from 
within the system , itself. Your presence here is evidence of your deep 
concern; my presence here bears witness to the concern of all the American 
people regardless of party, occupation, race or economic condition, for the 
overhaul of a system of justice that has been neglected too long,

I begin my remarks by referring to an episode involving Justice Oliver 
Wendell Holmes. There is another remark of Holmes not very well known, 
that feveals an insight it would be well for us to have today.

(MORE)



Judge Learned Hand told of the day that he drove Justice Holmes to a 
Supreme Court session in a horsedrawn carriage* As he dropped the 
Justice off in front of the Capitol, Learned Hand said, "Well, sir, 
goodbye. Do justice 1" Mr. Justice Holmes turned and said, most severely, 
"That is not my job. My job is to play the game according to the r u le s ."

The point of that remark, and the reason that Learned Hand repeated it 
after he had reached the pinnacle of respect in our profession, was this: 
Every judge, every attorney, every policeman wants to "do justice. "
But the only way that can be accomplished, the only way justice can truly 
be done in any society, is for each member of that society to subject himself 
to the rule of law - -  neither to set himself above the law in the name of 
justice, nor to set himself outside the lav» in the name of justice.

We fchall become a genuinely just society only by "playing the game according 
to the ru le s ," and when the rules become outdated or are shown to be 
unfair, by lawfully and peaceably changing those rules.

The genius of our system , the life force of the American Way, is our ability 
to hold fast to the rules that we know to be right and to change the rules 
that we see to be wrong. In that regard, we would all do well to remember 
our constitutional roles: for the legislatures, to set forth the rules; for the 
judiciary, to interpret them; for the executive, to carry them out.

The American Revolution did not end two centuries ago; it is a living process. 
It must constantly be reexamined and reformed. At one and the same time, 
it is as unchanging as the spirit of laws and as changing as the needs of 
our people.

We live in a time when headlines are made by those few who want to tear 
down our institutions, by those who say they defy the law. But we also 
live in'a time when history is  made by those who are willing to reform 
and rebuild our institutions - -  and that can only be accomplished by those 
who respect the law.
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DEFERRED MAINTENANCE 

This Conference is  unique in one respect that we should recognize at 

the outset for it brings together a cross-section of state and federal judges 

and of state and federal law enforcement authorities, and others seeking to 

avert an impending crises in the courts. The only counterpart to this Con­

ference in the past century was the Attorney General's Conference on Court 

Congestion and Delay convened by Attorney General Herbert Brownell more 

than fifteen years ago. Fifty years before Attorney General Brownell called 

his Conference, Roscoe Pound had warned the legal profession in the 

strongest terms that we were on the threshold of a cr isis . Periodically we 

respond and experience some relief but we are soon overwhelmed by a new 

tide of problems.

Today the American system of criminal justice in every phase - -  the 

police function, the prosecution and defense, the courts and the correctional 

machinery - - i s  suffering from a severe case of deferred maintenance. By 

and large, this is true at the state, local and federal levels. The failure of 

our machinery is now a matter of common knowledge, fully documented by 

innumerable studies and surveys.

As a consequence of this deferred maintenance we see 

■ First, that the perpetrators of most criminal acts are not

detected, arrested and brought to trial;

Second, those who are apprehended, arrested and charged are 

not tried promptly because we allow unconscionable delays that pervert both 

the right of the defendant and the public to a speedy trial of every criminal 

charge; and

Third, the convicted persons are not punished promptly after 

conviction because of delay in the appellate process. Finally, even after 

the end of litigation, those who are sentenced to confinement are not corrected 

or rehabilitated, and the majority of them return to commit new crim es. The 

primary responsibility of judges, of course, is for the o p e r a tio n  o f the ju d ic ia l



machinery but this does not mean we can ignore the police function or the short­

comings of the correctional systems*
■ •' ' : ' ■ ■" ' ' ■. 'V}-: - ■ ■ ■ >:

At each of fhefce three stages - -  the enforcement, the trial, the correc-
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tion - -  the deferred maintenance became apparent when the machinery was
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forced to carry too heavy a load. This is the thing that happens to any 

machinery whether it is an industrial plant, an automobile or a dishwasher.

It can be no comfort to us that this deferred maintenance cr isis is shared 

by others; by cities and in housing, in the field of medical care, in environ- 

mental protection, and many other fields. All of these problems are important, 

but the administration of justice is the adhesive - -  the very glue --  that keeps 

the parts of an organized society from flying apart. Man can tolerate many 

shortcomings of his existence, but history teaches us that great societies 

have foundered for want of an adequate system of justice, any by that I mean 

justice in its broadest sense.

1 have said nothing of civil justice --  that is the resolution of cases 

between private citizens or between citizens and government. This unhappily 

is becoming the stepchild of the law as criminal justice once was. Most 

people with civil claims, including those in the middle economic echelons, who 

cannot afford the heavy costs of litigation and who cannot qualify for public or 

government-subsidized legal assistance, are forced to stand by in frustration, 

and often in want, while they watch the passage of time eat up the valyie of their 

case. The public has been quiet and patient, sensing on the one hand the need 

to improve the quality of criminal justice but also experiencing frustration 

at the inability to vindicate private claims and rights.

V e are rapidly approaching the point where this quiet and patient 

segment of Americans will totally lose patience with the cumbersome system  

that makes people wait two, three, four or more years to dispose of an 

ordinary civil claim while they witness flagrant defiance of law by a growing 

number of law-breakers who jeopardize cities and towns and life and prop­

erty of law-abiding people, and monopolize the courts in the process. The



courts must be enabled to take care of both civil and criminal litigants without 

prejudice or neglect of either.

THIS IS WHY WE ARE HERE TODAY.

The question is - -  what will happen as a result ef our being here?
- . ■ 'V . . ’ . ,e\l v, * , ; ■' ' ■ ' . ' , . V :

What will each of us do when we return to the daily tasks we have temporarily 

laid aside to gather at this Conference? Let me suggest some of the 

problem areas and then let me venture some thoughts on what we might 

try to do about them.

There are many areas which we should study and consider, and in­

deed, that we must consider, but if we try too much at once we may fail in 

all our endeavors. I am thinking, for example, of substantive problems 

which cry out for re-examination, including the handling of personal injury 

claim s, which especially clog the state courts; the need to ask questions 

about other areas of jurisdiction, such as receivorships of insolvent debtors, 

the adoption of children, land-title registration in some states, and possibly 

even such things as divorce jurisdiction and child-custody matters. V. e 

need a comprehensive re-examination of the whole basis of jurisdiction in 

order to eliminate whenever possible all matters which may be better ad­

ministered by others so as to restore the courts to their basic function of 

dealing with cases and controversies.

We can see in the development of common law institutions many 

examples of changing jurisdiction and evolution of new remedies. I suggest 

no specific changes but I trust it will not be regarded as subversive to sug­

gest the need for study and thought on these problems, remembering that 

subjects once committed to the courts are not the province of the other 

governmental bodies. The common law tradition teaches that rights and 

remedies are never fixed or static but a continuing process of change. For 

example, working men once had either no rights at all or common law rights 

based on negligence when they were injured in their work. The deficiencies 

of the common law remedies inspired lawyers to find other and better 

ways of dealing with the claims of injured workmen and I think no one would 

seriously consider turning the clock back to the old ways. A large a r e a  of



regulatory activity was once imposed on courts but for the larger part of this 

century that has been vested in a wide array of administrative and regulatory 

bodies with limited judicial review.

All of us attending this Conference share and are the beneficiaries of 

the great common law tradition that undergirds American jurisprudence 

and virtually all aspects of our procedure, both state and federal. As 

lawyers and judges we can be prcud of the great tradition of the common law 

and even have a pardonable pride in the improvements and developments 

that American lawyers and judges have added to it. 7/e do not disparage or 

undermine the common law when we consider change. Indeed, change is the 

very essence — the very heart - -  ef the common law concept that springs 

from England and has been followed in all English-speaking countries the 

world over,

PRIORITIES

The challenges to our systems of justice are colossal and immediate 

and we must assign priorities. I would begin by giving priority to methods 

and machinery, to procedure and techniques, to management and admini­

stration of judicial resources even over the much-needed reexamination of 

substantive legal institutions that are out of date. That reexamination is 

importan', but 4t is inevitably a long range undertaking and it can wait.

I have said before, but I hope it w ill bear repeating, that with 

reference to methods and procedure we may be carrying continuity and 

tradition too far when we see that John Adams, Hamilton or Burr,

Jefferson or Marshall, reincarnated, could step into any court today and after 

a minimal briefing on procedure and up-dating in certain areas of law, try 

a case with the best of today's lawyers. Those great eighteenth century 

lawyers would need no more than a hurried briefing and a Brooks' Bros, 

suit. They would not even need a hair cut, given the styles of our day.

This is not necessarily bad, and I propose nothing specific on how 

we should dhange our methods of resolving conflicts in the courtroom, but I 

do know this - -  and so does anyone who has read legal history and read the 

newspapers in recent years - that John Adams, and his reincarnated col-



leagues at the bar, would be shocked and bewildered at some of the antics and 

spectacles witnessed today in the courtrooms of America. They would be 

as shocked and baffled as are a vast number of contemporary Americans 

and friends of America all over the world. They would not be able to under- 

stand why so many cases take weeks or months to try* No one could explain 

why the jury selection process, for example, should itself become a major 

piece of litigation consuming days or weeks. Few people can understand it 

and the public is beginning to ask some searching questions on the subject.

STATE-FEDERAL COOPERATION

I need not burden this well-informed audience on the subject of 

the tension and the strains existing between the state and federal courts in 

recent years. Because of the existence of those problems and the reasons 

underlying them 1 urged last August, at the ABA Convention in St. Louis, 

that the Chief Justice of each state take the initiative to create an 

informal ad hoc state-federal judicial council in each state. The purpose, 

of course, was to have these judges meet together informally to develop 

cooperation to reduce the tensions that have existed in recent years. I was 

pleasantly surprised, even astonished, at the speed with which the Chief 

Justices responded, for 1 am now informed that such Councils are in 

actual operation in 32 of the states. Many of these Councils have been 

created by formal order of the State Supreme Court. I am also informed 

that once the channels of communication were opened these state and federal 

judges found other areas of fruitful cooperation and exchange of ideas. I 

regard this development of such importance that I wish to express my 

appreciation to the Conference of State Chief Justices and to Chief Justice 

Calvert of Texas, its Chairman.

In urging the cooperation between the state and federal judges, and 

in urging the state judges to call upon the state bar associations and on the 

American Bar Association, I have no thought whatever that all state court 

systems or all judges be cast in one mold. Far from this, I have an abiding 

conviction that the strength of our entire system in this country and the



essence of true Federalism lies in diversity among the states. It will not 

impair this diversity, however, to work together to develop effective 

post-conviction remedies for example, or common standards of judicial 

administration, common standards of professional conduct for lawyers, 

and, indeed, for judges, or the improvement in the method of selection, 

the tenure, and compensation of judges.

The diversity that has existed in our system and the innovativeness 

of state judges accounts for many of the great improvements that the 

federal system has adopted from the states. One of the most crucial is in the 

developing area of using trained court administrators or executives in the 

administration of the courts. The states have been a whole generation ahead 

of the federal system in this matter. V hen we sought to create the Institute 

of Court Management in 1 9 6 9  the first step was to call on state court admini­

strators for guidance and advice.

V e should never forget that under our federal system, the basic struc­

ture of the courts of this country contemplated that state courts would deal 

with local matters while federal courts would serve a limited and narrowV

function. I hope we will never become so bigoted as to think that state 

judges are any less devoted to the principles of the federal Constitution than 

other judges and lawyers.

STANDARDS OF ADMINISTRATION

I do not especially like pharases like "management of judicial re­

sources, " or "maximum utilization of judge power. " They seem stilted 

to me as they do to most lawyers and judges. But thes'* phrases are 

simply "shorthand" and if we accept them as such they become tolerable.

The important thing is the concept underlying these "shorthand" terms.

Every profession and every area of human activity has had to grapple with 

the hard realities behind the shorthand. The difference is judges and law­

yers have lagged far behind the rest. I do not suggest that justice can ever 

become automated or that production line processes are adaptable to courts.



But we must acknowledge that the practice of the healing arts, for example, 

is surely a sensitive and delicate matter, perhaps as much so as the admini-

stration of justice. Yet the medical profession has responded and necessity
i

has forced innovative changes that make it possible today for one physician
i

or surgeon, depending on the individual, to do from three to ten or fifteen 

times what his counterpart could do even as recently as twenty or thirty 

years ago. And with this enormous increase in productivity, by and large 

we have in this country a better quality of medical care today than at any 

time in the history of mankind.

In terms of methods, machinery and equipment, the flow of papers - -  

and we know the business of courts depends on the flow of papers - -  most 

courts have changed very little fundamentally in a hundred years or more.

I know of no comprehensive surveys, but spot checks have shown that the 

ancient ledger type of record books, sixteen or eighteen inches wide, 

twenty-four or twenty-six inches high, and four inches thick are still used 

in a very large number of courts and these cumbersome books, hazardous 

to handle, still call for longhand entries concerning cases. I mention this 

only aSiOne symptom of our tendency to cling to old ways. V e know that 

bankB, factories, department stores, hospitals and many government agencies 

have cast off anachronisms of this kind.

With relatively few exceptions, we still call jurors as in the past.

Y* e still herd them into a common room in numbers often double the real 

need because of obsolete concepts of arranging and managing their use.

This is often complicated by the unregulated arbitrariness of a handful of 

judges, for example, who demand more jurors than they can possibly use 

to be allocated each day for their exclusive use. There is  almost a total 

absence of even the most primitive techniques in predicting the need for 

jurors just as <here is a large vacuum in the standards and procedures to 

coordinate the steps of bringing a c a s e  and all o f its c o m p o n e n ts  - -  the 

lawyers, witnesses, experts, jurors and court staff - - t o  the s a m e  p la c e
i

at the same time.



Happily, a very distinguished committee of the American Bar Associa-
t

tion under the chairmanship of Judge Freedman of the United States Court 

of Appeals of the Third Circuit is  now launching a comprehensive program 

of bringing up to date the minimum standards of judicial administration.

Independent of what we do in the courtroom itself, we need careful
f ’ ■ - , . '

study to make sure that every case which reaches the courtroom stage is 

there only after every possibility of settlement has been exhausted. Those 

parties who impose upon the judicial process and clog its functioning by 

carrying the cases through jury selection before making a settlement which 

could have been made earlier should be subject to the risk of a very sub- 

stantial discretionary cost assessm ent at the hands of the trial judge who 

can evaluate these abuses of the system. Someone must remind the bar and 

the public of the enormous cost of a trial. Reliable estimates have been 

made indicating that the cost is in the meighborhood of $250 per working 

hour in some courts, not including plant and equipment cost - - o r  lawyers.

COURT EXECUTIVE OFFICERS 

As litigation has grown and multiple-judge courts have steadily en­

larged, the continued use of the old equipment and old methods has brought 

about a virtual breakdown in many places and a slowdown everywhere in
I e . • .

the efficiency and functioning of courts. The judicial system and all its 

components have been subjected to the same stresses and strains as hospitals 

and other enterprises. The difference is that, thirty or forty years ago, 

doctors and nurses recognized the importance of system and management
; i

in order to deliver to the patients adequate medical care. This resulted, 

as I have pointed out on other occasions, in the development of hospital
i t

administrators and today there is no hospital of any size in this country 

without a trained hospital administrator who is the ch-.ef executive officer 

dealing with the management and efficient utilization of all of the resources 

of the institution. Courts and judges have, with few exceptions, not 

responded in this way. To some extent, imaginative and resourceful 

judges and court clerks have moved partially into the vacuum, but the function 

of a clerk and the function of a court executive are very different, and a



court clerk cannot be expected to perform both functions.

From the day I took office, twenty-one months ago, this seemed to 

me the most pressing need of the courts of this country, and particularly

so in my area of responsibility, the federal courts. The first step I took
'• . •' : - . .

' v; ' ' . - _ ... " . . ;/■'[ - ’

was to lay the foundations for a facility to train executives and 1 requested
\ ’ . -/ J "y, ■ ' - ; . : • •' . ’■ •

the American Bar Association to take the leadership in accomplishing 

this. That Association did so with the American Judicature Society and the 

Institute of Judicial Administration as co-sponsors, creating the Institute 

of Court Management at the University of Denver Law School. That Insti­

tute has now graduated the first group of trainees with an intensive full-time 

course over a period of six months including actual field training in the 

various courts. It w ill train two additional classes this year. This is not 

a federal facility -- I expect most of its output will go to state court systems.

In the meantime, the Congress has taken one of the most important
i

steps in a generation in the administration of justice by providing for a 

Court Executive in each of the eleven Federal Circuits. The Court 

Executive will work under the direction of the Judicial Council of each 

Circuit. I need not say, surely, to an audience including many Chief Judges 

and administrative judges, that this will not only relieve Chief Judges to 

perform their basic judicial functions, but it will provide a person who will, 

in time, be able to develop anew methods and new processes which busy 

judges could not do in the past.

The function of a Court Executive is something non of us really knows 

very much about. There are only a handful of court administrators or execu­

tives in this country and up to now they are all self-taught. The few who 

were in being were, for the most part, called upon to be members of the 

teaching faculty for the new Court Management Institute. The concept of 

Court .Executive or Court Administrator will have its detractors but I 

predict they will not be heard for very long. The history books tell us how the 

Admirals reacted when General W illia m  Mitchell insisted that au a ir p la n e  could 

sink a battleship.



This desperate need for court executive officers does not alter the
5 - .: • ■ , . ’ • .
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fact that it will require great patience and industrious homework on the part of 

judges and chief judges to learn to utilize these officers for their courts.

RULEMAKING POWER
f .M l ■■■■■ < .!■!■ ■■■ I. II. .11 .11 ■  ■■■ ■. ■■
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A great many of the infirmities in our procedures could be cured if 

judges had broad rulemaking power and exercised that power. The best 

example of this was given a generation ago in the Federal Rules of Civil 

Procedure and later in the Criminal and Appellate Procedure Rules.

For the past 30 years or more state legislatures, like the Congress,

have been overwhelmed by a multitude of new problems and it is increasingly
1

difficult to set their attention on mundane subjects like rules or procedure 

and other internal matters of the courts. In addition, judges, by and large, 

have been under increasing pressure of their own daily work and have not 

brought these matters to the legislators.

The rulemaking process as developed in this country beginning 35 

year8 ago is the best solution yet developed for sound procedural change.
I 1

Since it is a cooperative process involving not only the legislative and
I ;

judicial branches officially, but lawyers, judges and law professors, it 

can synthesize the best thinking at every level.

If your state does not provide for rulemaking power comparable to 

that vested in the Supreme Court of the United States in conjunction with 

Congress, I urge you to study closely the potential of this mechanism. In 

federal habeas corpus review of state cases it could have saved a great deal 

of confusion in recent years. Flexible rulemaking processes could have 

promptly developed post-conviction remedy procedures to blunt the impact 

of the imposition of federal standards on the states.

SELECTION. TENURE AND COMPENSATION OF JUDGES 

The combined experience of this country for nearly two hundred years 

now, with elective judges in most of the states holding office for limited



term s and federal judges who are appointed with tenure, affords a basis for 

a careful reexamination of the whole method of the selection of judges. This 

is  part of the long range problem, but it deserves some mention. The aggre­

gate of two centuries of experience should be sufficient to affort a basis for a 

comprehensive reexamination of the methods of selection and the tenure of 

state judges. In saying this, I, of course, intend no reflection whatever on 

those state systems of limited terms and the many splendid judges in those 

states.

It may be that the fine quality of judicial work of state judges is in 

spite of, not because of, the method of selection.

The election of judges for limited terms is a subject on which reason­

able men can reasonable have different views. Nevertheless the very nature 

of the judicial function calls for some comprehensive studies directed to 

the alternative methods developed in the last generation in some states.

These alternatives tend to preserve the virtues of popular choice of judges and 

at the same time develop a high degree of professionalism, offering an 

inducement for competent lawyers to make a career of the bench.

V!'e know that while there are certain patterns common in the fifty 

states as to the selection and tenure of judges, that there is at the same time a 

wide disparity in the compensation. In such states as New York, California 

and Illinois, to mention but three of the large states, the compensation of 

judges of the highest courts is as much as three times the compensation of their 

counterparts in some other states of the Union.

As iawyer3 and judges we know that the function of the courts in 

a small state is essentially the same as the function of the courts in the 

larger state. The size of the state has no relationship to the nature of the 

function, the degree of the responsibility, and the degree of the professional 

competence called for. It is , therefore, an anomaly for a wide disparity 

to continue. At the same time I do not suggest, by any means, that there 

need be a rigid, uniform standard of compensation or tenure for all the 

states. All I suggest is that the judges in the small states are performing



essentially the same function as that of their brothers in a large state, 

and the conditions of their service should not vary excessively. It is not a 

wholesome or a healthy titling for the administration of justice to have the high- 

est court of a geographically large and economically powerful state receive 

two or three times as much as his counterpart a few hundred m iles away.

\  • ' . .

A NATIONAL CENTER FOR STATE COURTS

A8 I range over this rather wide variety of subjects you are bound 

to take notice that in many instances I have been obliged to refer to matters of 

common or general knowledge or the result of spot checks, or other 

sources that are not wholly trustworthy. This suggests strongly the need 

for some facility that will accumulate and make available all information 

necessary for comprehensive examination of the problems of the judiciary 

in the fifty states. Recently a judicial conference developed an accumulation 

of 500 or more specific problems of courts.

Each of the points 1 have raised in the list of what seem to me the 

urgent priorities can be more readily treated and with better solutions if 

there is a pooling of ideas and efforts of the states.

For a long time we have talked of the need for a closer exchange 

and closer cooperation among the states and betwsen the states and the fed­

eral courts on judicial problems. No state is without grave problems in the 

administration of justice. The problems vary chiefly in degree from those 

states with grave troubles to those on the threshold of disaste. in their 

courts. The valuable work of the National College of Trial Judges is 

just one example of the value of cooperative enterprise.

vre now have in this country a great ferment for court improvement 

which has been gaining momentum slowly over a long period of time. More 

recently, this has taken on a new thrust and force under the leadership of 

the American Bar Association. The time has come, and I submit that it is 

here and not at this Conference, to make the initial decision and bring into 

being some kind of national clearinghouse or center to serve all the states 

and to cooperate with all the agencies seeking to improve justice at every



level. The need is great, and the time is now, and I hope this Conference 

will consider creating a working committee to this end before you adjourn.

I know that you will do many important things while you are here to the benefit 

of our common problems, but if you do no more than launch this much-needed 

service agency for the state courts, your time and attendance here would be
■V •' ! r [ \  ' V ■. it

justified.

I hope that in raising this subject of a need for a facility to serve as 

a clearing house and service agency for the states you will not think me unduly 

presumptuous if I make some specific suggestions for your consideration.

It seems to me obvious that the states should make the final 

choices and the final decisions. In offering these thoughts, I draw particularly 

on my experience in the twenty-one months I have been in my present office.

I now see the legal profession's strongest voice, the American Bar Association, 

from a point of view which I never fully appreciated in my years of private 

practice or even in the period when I was a member of the Court of Appeals.

The American Bar Association is a force for enormous, almost unlimited,
\

good with respect to every problem in the administration of justice. It is 

a force that cannot be directed or controlled by any particular group or any 

selfish interest because it includes approximately 150,000 lawyers and judges 

and law professors representing 1,700 state and local bar associations and 

other legal groups. Its governing body, the House of Delegates, represents 

90% of all the practicing lawyers in this country. I mention these factors 

because the American Bar Association iB essentially a grass-roots institution 

whose components spring from the 50 states. The facilities and power, 

the influence and prestige of this association are literally on the door 

step of every state capital through the State Bar Association, and that power 

and influence can be put to work in terms of achieving the objectives I have 

suggested to you.

My suggestion, therefore, is that in shaping the national organization 

or center to serve all the states, that you consider calling primarily on this 

great association and its 50 component state associations, along with other



groups that specialized in judicial administration. There area additional 

existing structures representative of all the states and a cross section of the 

legal profession. I refer now to the American Judicature Society, the Institute
- - .. - ■ - • • V ‘ J' ;• ' ' ■' [ ■- '• ■ ■■

of Judicial Administration, the Conference of State Trial Judges, the Appellate 

Judges Conference, the Council of State Governments, and the Conference of 

Chief Justices. 1 am confident there w ill be widespread interest in the 

formation of such a group as this but it will take time to marshal all of the 

large resources necessary to its accomplishment. To build soundly, you must 

build carefully. You must have plans and time. This is not a matter than can 

be adequately dealt with hastily in a few hours in a busy Conference such as you 

are now beginning. A  Steering Committee can select five to ten representative 

leaders empowered to convene a larger group to perfect an organization.

The first step will be the decision to create a national center for 

state courts of the kind I outlined. It is desperately needed and long overdue.

In emphasizing the problems of administration, management and 

efficiency we must always remember that efficient administration is the 

tool, not the goal, of justice. Therefore it is as a means to an end that 

we should place high priority on changes in our methods and our machinery.

The noblest legal principles w ill be sterile and meaningless if they cannot be 

made to work.

In closing, I offer the full cooperation of my own office and the 

facilities of the Federal Judicial Center and The Administrative Office of 

the United States Courts. But bearing in mind my own concepts of 

federalism I will participate only when you ask me to do so.
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February 2, 1971

Executive Director 
Legislative Council 
Fouch V
Juneau, Alaska 99801 
Dear Sir:

Re: Alaska nonprofit corporations and
trusts - Tax Reform Act of 1Q6Q

Enclosed is a self-explanatory letter sent to 
Mary LaFollette of the Alaska Bar Association on 
January 20, 1971 > pertaining to proposed non-controver- 
sial legislation.

I am also enclosing drafts of proposed legisla­
tion to which I have not assigned any Alaska statute 
numbers, pending review by your office.

Will appreciate your reviewing this proposed 
legislation and recommending its passage to the 
Judiciary Committees of both houses of the Legislature.

SHR/mm
cc: Senator Robert Ziegler, Chairman

Senate Judiciary Committee
Honorable William Moran, Chairman^ 
House Judiciary Committee
Ms. Mary F. LaFollette 
Box 279, Anchorage

Ver,y truly yours,

Enclosures to each
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January 20, 1971

Ms. Mary F. LaFollette 
Executive Director and Bar Counsel
Alaska Bar Association 
Box 279
Anchorage, Alaska 99501

j ASSOCIATIONDear Mary
Re: Work of the Committee on Corporation,

Banking. Business Law and Taxation
At the present time the Committee is working on a 

review of the Uniform Commercial Credit Code. We had 
been meeting every two weeks, with a minor interruption 
over the holidays. Presently we are meeting once a week. 
This review more than likely will not be completed before 
a minimum of sixty days. Accordingly, any legislative 
recommendations for this session are not contemplated.

As to our Model Business Corporation Act, as you 
may recall, I had indicated to our Board of Governors 
the Committee was going to draft legislation intended 
to update this uniform Act. In discussing this objective, 
the Committee members’ concensus was that we defer 
making any suggestions regarding the existing Model Act 
pending a review and analysis of some of the more 
modern corporation acts recently enacted by the States 
of Delaware and New York. Rather than amend the Act 
piecemeal, it wa3 felt a more comprehensive review 
should be made of the latest thinking in the field of 
corporate statutory lav;. The Committee now has set a 
goal of undertaking such review after the UCCC study is 
behind us.

The only legislation the Committee currently recommends 
are two rather technical changes in the area of non-profit 
corporations and administration of trusts, grounded upon 
the Federal 19^9 Tax I.eform Act. In the latter area we do



Page Two

not have any statutory lav/. Enclosed is a self-explanatory 
letter dated October 30, 1970 from the Chairman of the Section 
on Real Property, Probate and Trust Law of the American Bar 
Association. Mary, you will recall this letter initially 
flowed through your hands before it reached my desk.

The enactment of these suggested provisions will 
obviate or eliminate the need for amendments of non-profit 
corporations and trusts v/hich operate in the private founda­
tion area. Admittedly, in Alaska there may not be more than 
a handful of such organizations. Personally, I am avzare of at 
least four or five. To amend a non-profit corporation is not a 
significant technical problem, as our non-profit statute 
provides a procedure for doing so. However, with respect to 
trusts, and particularly testamentary trusts, a court proceed­
ing will be necessary. In our view, the suggested AHA language 
pertaining to non-profit corporations can be readily added to 
the statute in 10.20. As to the trust language, it is admitted 
ly a little more troublesome to find a home or area of the 
Alaska statutes to tie into. Apparently Title 13 may be the 
most logical title.

This probably should be cleared with personnel of the 
Alaska Legislative Council.

Best regards,

Stanley H. Reitman **-
SHR/mm
Enclosure
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Telephone (312) 493-0533 

October 30, 1970

Dear Sir: ALASKA BAR
S S S O C l A i m ,

A serious and urgent p r o b l e m  has been presented to all 
Private Foundations by the Tax Reform Act of 1969. That Act 
requires all existing Private Foundations, in order to main­
tain exemption from Federal’Income taxation, to change their 
governing instruments to comply with the Act or to bring suit 
to reform their instruments. This must be done before Januar 
1, 1972. [Internal Revenue Code Sec. 508 (e)].

The Section of Real Property Probate andVJTrust Law of th' 
American Bar Association has been disturbed by the possible 
crowding of court dockets and confusion caused by such suits 
and by the damage which might be done to those Private Found?, 
tions which for any reason failed to take action before the 
deadline. The Internal Revenue Service has indicated that 
the requirements of the Act can be met by statutes passed by 
the several states. To be most useful any such statute shoul. 
be adopted in the 197JT"Legii'lative session.

Accordingly, as a matter of information and to furnish a 
vehicle for study and consideration, a subcommittee of this 
Section's Committee on Charitable Trusts has prepared two
draft acts - one for corporations and one for trusts.

*

Copies of these two draft acts are enclosed. The short­
ness of time has so far made it impossible to have these 
drafts considered by other appropriate bodies of the American 
Bar Association or other organizations to whom we are also 
sending copies. We hope you will find these drafts helpful. 
If you wish additional copies or further information, please 
get in touch with John E. Roaerson, One Boston Place, Boston. 
Massachusetts 02108, Telephone 617-723-7020, the Chairman of 
the Committee which prepared these drafts.

THESE DRAFTS HAVE BEEN PREPARED BY A SUBCOMMITTEE OP/TIY 
COMMITTEE ON CHARITABLE TRUSTS OF THE SECTION OF REAL PROPERT' 
PROBATE AND TRUST LAW OF THE AMERICAN BAR ASSOCIATION A/fD A?..',. 
SUBMITTED FOR INFORMATION, CONSIDERATION AND DISCUSSION ONLY. 
THEY HAVE NOT YET BEEN CONSIDERED OR RECOMMENDED FOR /YDOPTICI. 
BY THE AMERICAN BAR ASSOCIATION OR ANY OF ITS SECTIONS.



D RAFT O F PROPOSED MODEL ACT -  CORPORATIONS

(1) No corporation which is a “private foundation" as defined in §509 (a) 
of the Internal Revenue Code of 1954, shall

(a) engage in any act of “self-dealing" (as defined in  §49-11 (d) of the Internal 
Revenue Code of 195-1), which would give rise to any liability for the 
tax imposed by §4911 (a) of the Internal Revenue Code of 1954;

<b) retain  any "excess business holdings" (as defined in §4943 (c) of the 
Internal Revenue Code of 1954), which would give rise to any liability 
for the tax imposed by §4943 (a) of the Internal Revenue Code of 1954;

(c) make any investment which would jeopardize the carrying out of any of 
its exempt purposes, within the meaning of §4941 of the Internal Revenue

• Code of 1954, so as to give rise to any liability for the tax imposed by 
(4944 (a) of die Internal Revenue Code of 1954; and

(d) make any "taxable expenditures" (as defined in §4945 (d) of the Internal 
Revenue Code of 1954) which would give rise to any liability for the tax

. imposed by §1945 (a) of the Internal Revenue Code of 1954.

(2) Each corporation which is a "private foundation" as defined in §509 
of the Internal Revenue Code of 1954 shall distribute, for the purposes speci­
fied in  its articles of organization, for each taxable year, amounts at least sufficient^ 
to  avoid liability for the tax imposed by §4942 (a) of the Internal Revenue Code 
of 1954.

(3) T he provisions of § § 1 and 2 shall not apply to any corporation to the 
extent that a court of competent jurisdiction shall determine that such application 
would be contrary to the terms of die articles of' organization or other instrument 
governing such corporation or governing the administration of charitable funds 
held by it and that the same may not properly be changed to conform to such 
acctions.

(4) Nothing in this act shall impair the rights and powers of the courts or 
the attorney general of this state with respect to any corporation.

(5) All references to sections of the Internal Revenue Code of 1954 shall in­
clude future amendments to such sections and corresponding provisions of future 
In ternal Revenue laws.

T H E S E  D R A F T S  H A V E  B E E N  P R E P A R E D  B Y  A  S U B C O M M I T T E E  O F  
T H E  C O M M I T T E E  O N  C H A R I T A B L E  T R U S T S  O F  T H E  S E C T I O N  O F  
R E A L  P R O P E R T Y ,  P R O B A T E  A N D  T R U S T  L A W  O F  T H E  A M E R I C A N  
B A R  A S S O C I A T I O N  A N D  A R E  S U B M I T T E D  F O R  I N F O R M A T I O N ,  
C O N S I D E R A T I O N  A N D  D I S C U S S I O N  O N L Y .  T H E Y  H A V E  N O T  Y E T  
B E E N  C O N S I D E R E D  O R  R E C O M M E N D E D  F O R  A D O P T I O N  B Y  T H E  
A M E R I C A N  B A R  A S S O C I A T I O N  O R  A N Y  O F  I T S  S E C T I O N S .



D iiA FT  OF PROPOSED MODEL ACT -  TRUSTS

(1) In  the administration of any trust which is a "private foundation”, as 
defined in  §509 of the Internal Revenue Code of 1954, a "charitable trust”, as de­
fined in  §4947 (a) (1) of the Internal Revenue Code of i954, or a “split-interest 
trust” as defined in §4917 (a) (2) of the Internal Revenue Code of 1954, the follow­
ing acts shall be prohibited:

(a) engaging in any act of "self-dealing" (as defined in §4941 (d) of the In­
ternal Revenue Code of 1954), which would give rise to any liability for 
the tax imposed by §4941 (a) of the In ternal Revenue Code of 1954;

(b) retaining any "excess business holdings" (as defined in  §4943 (c) of die 
Internal Revenue Code of 1954) which would give rise to any liability for 
the tax imposed by §4943 (a) o f the In ternal Revenue Code of 1954;

(c) making any investments which would jeopardize the carrying out of any 
of the exempt purposes of the trust, within the meaning of §4944 of the 
Internal Revenue Code o f  1954, so as to  give rise to any liability for the 
tax imposed by §4944 (a) of the Internal Revenue Code of 1954; and

(d) making any "taxable expenditures” ' (as defined in §4945 (d) of the In ­
ternal Revenue Code of 1954) which would give rise to any liability for 
the tax imposed by §4945 (a) of the Internal Revenue Code of 1954;

provided, however, that this section shall not apply either to those split-interest 
trusts or to amounts thereof which are not subject to the prohibitions applicable to 
private foundations by reason of the provisions of §4947 of the Internal Revenue 
Code of 1954.

(2) In  the administration of any trust which is a "private foundation" as 
defined in §509 of the Internal Revenue Code of 1954, or which is a "charitable 
trust" as defined in §4917 (a) (1) of the Internal Revenue Code of 1954, there 
shall be distributed, for the purposes specified in the trust instrument, for each 
taxable year, amounts at least sufficient to avoid liability for the tax imposed by
14942(a) of the Internal Revenue Code of 1954.

(3) T h e  provisions of § § 1 and 2 shall not apply to any trust to the extent 
that a court of competent jurisdiction shall determine that such application would 
be contrary to the terms of the instrument governing such trust and that the same 
may not properly be changed to conform to such sections.

(4) Nothing in this act shall impair the rights and powers of the courts or 
the attorney general of this state with respect to any trust.

(5) All references to sections of the Internal Revenue Code of 1954 shall
include future amendments to such sections and corretpostding provisions of future 
Internal Revenue laws.

T H E S E  D R A F T S  H A V E  B E E N  P R E P A R E D  B Y  A S U B C O M M I T T E E  O F  
T H E  C O M M I T T E E  O N  C H A R I T A B L E  T R U S T S  O F  T H E  S E C T I O N  O F  
R E A L  P R O P E R T Y ,  P R O B A T E  A N D  T R U S T  LAW  O F  T H E  A M E R I C A N  
B A R  A S S O C I A T I O N  A N D  A R E  S U B M I T T E D  F O R  I N F O R M A T I O N ,  
C O N S I D E R A T I O N  A N D  D I S C U S S I O N  O N L Y .  T H E Y  H A V E  N O T  Y E T  
B E E N  C O N S I D E R E D  O R  R E C O M M E N D E D  F O R  A D O P T I O N  B Y  T H E  
A M E R I C A N  B A R  A S S O C I A T I O N  O R  A N Y  O F  I T S  S E C T I O N S .
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The Honorable Governor William A. Egan 
Pouch A 
State Capitol 
Juneau, Alaska
Re; Juneau Court Facilities
Dear Governor Egan:

At present the Alaska Court System facilities 
in Juneau are located in the State Capitol building. These 
facilities are inadequate for present needs not only from 
the standpoint of inadequate space but also by way of the 
nature of the facilities and their physical layout. Plans 
for the new state office building in Juneau do not include 
space for the Alaska Court System. For this reason, there 
is an urgent need that a separate court facility be con­
structed in Juneau.

At my request, the Juneau Bar Association formed 
a committee to inquire into the needs and requirements of 
a State courthouse in Juneau. Recommendations were received 
by that committee from those agencies having a potential 
requirement for space in a new court facility. The following 
is a summary of those recommendations:

(a) Supreme Court - Justice John H. Dimond, of 
the Supreme Court residing in Juneau, provided an estimate 
in the amount of 8,239 squire feet for the Supreme Court.
This estimate includes a courtroom, offices for five justices, 
secretaries' office and reception area, offices for two law 
clerks, clerk's office, chief deputy and deputy clerk's office, 
workroom area, supply and storage area, restrooms and library 
facility. It is anticipated to be adequate for the Supreme 
Court needs in the foreseeable future.

February 26, 1971

^ I n s h a  3Jui>iciaI C ouncil
941 FOURTH AVENUE 

ANCHORAOE. ALASKA

- 1 -



P a g e  tw o
February 26, 1971

(b) Superior Court - Presiding Judge Thomas B. Stewart 
has provided an estimate of total space requirements of the 
Superior Court of a minimum of 25,000 to 30,000 square feet
of floor space. This area would be sufficient for the following 
facilities: two courtrooms, two jury rooms, one judges’ robing
room, one conference room, two judge's chambers with reception 
rooms and secretarial space, one office for visiting judge, one 
office for two law clerks, one jury assembly room, one witness 
assembly room, two attorney-witness conference rooms, one judges' 
lounge, one attorneys' lounge, one judges' library, one pressroom, 
one office for Clerk of Court, one office for Court Trustee func­
tions, one office for marriage counselor functions, one office 
for clerk's counter and general filing space, one office for 
transcribing functions, and one public law library for a 
capacity of 50,000 volumes.

(c) District Court - Presiding District Judge 
Bruce Monroe estimates a 25,000 to 30,000 square feet 
requirement to include three courtrooms, two of which are 
suitable for Jury trials. This space would also accommo­
date court personnel for the District Court including: a 
coroner-public administrator and clerical personnel, office 
spaces and counter area to accommodate five clerks, one se­
cretarial space and a reception room for the judges' chambers, 
witness lounges, Jury lounges, and attorneys' conference rooms.

(d) Recording Office - Judge Monroe states that if 
land records are kept on microfilm, the above estimate for 
District Court space should be adequate for a recording office.

(e) Administrative Office - The office of the 
Administrative Director, Alaska Court System, recommends 
that 2,000 square feet be available for administrative 
personnel to include a 600 square foot conference room 
which would provide space for executive meetings and work 
space for visiting Anchorage personnel.

(f) State Police Service Section - Mr. Personnet, 
former Commissioner of the Department of Public Safety, esti­
mated that Juneau Judicial services functions would require space 
of approximately 1,000 square feet.



Page three
February 26, 1971

(g) Press facilities - 300 square feet estimated.
(h) Health and Welfare - Mr. Keith Stell, Regional

Administrator of Probation and Parole, estimates that 1,5^0 
square feet of office space are needed for six probation officers, 
a regional administrator and secretarial staff. A]so needed are 
adequate separate holding facilities for adult and juvenile pri­
soners brought to court for arraignment or trial. Two cells of 
a total of 300 square feet should be adequate. Mr. Stell believes 
that juvenile short-term detention facilities should be in another 
building near the court.

The Alaska Judicial Council recommends that monies
be appropriated during the current legislature for preconstruction 
planning and site acquisition for the Juneau Court facility to 
satisfy the requirements set forth above. We are attaching copies 
of correspondence describing in detail the needs of the agencies 
listed above.
Very truly yours,

George F. Boney 
Chairman
Alaska Judicial Council
cc: Justice Dimond

Judge Stewart 
Judge Monroe 
Commissioner Chappie 
Robert Reeves 
Keith Stell 
William Ruddy
All Members, Alaska Judicial Council
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Mr, Uu33cll Dunn 
Staff Exccutivo 
Alaaka Judicial Counsel 
429 "DM Stroot, Suit 201 
Anchorage, Alaska 9
Dear Mr. Dunn:
In rooponsc to our tolephone conversation of this date, let me re­
confirm the information Z discussed with you.
I balicvQ that Mr. Cain has adequately summarized our space nee 1:; 
in term3 of tho Probation Office in the now court building, liev;- 
fully this space will be in a  c I o g o  proximity to the Superior Court 
(liko on tho same floor). I do want to clarify, too, the differonco 
betweon a holding coll and a detention facility. First of all, the 
detention facility should be in a more informal setting and not in 
tho Court building itself. In terms of planning then, for this par­
ticular structure I do not think that you snould conGidor tho soace 
needs of a detention facility. The holding cell is another mattor 
entirely, however, and I believe that it should be considered.
Alaska Statutes indicate that you cannot hold juvenile inmaton in 
tho presence of adult inmatoa. It ofton happens that socuro coll- 
like holding facilities are needed at the samo time in tho Court 
Houso. Therefore, plans should bo made for separate holding facil­
ities for both juveniles and adults. These facilities should bn 
designed to hold individuals for no longer than one hour at mocc. 
They need not be largo but they do need to bo secure. X believe 
that 150 square feet for each holding facility would be adoquatc. 
That would be a total of 300 oquaro feet for both adults and juve­
niles. ■



Mr. Ruoooll Dunn 
Pago 2
February 26, 1971

Thank you for your pationco in this matter and I am sorry to say 
that the lottcr John oent to you was apparently sent to the wrong 
address and returned to us. It is in the mail now and for that 
mattor you 3hould havo received it again by this time. If wo can 
bo of any furthor assistance/ please lot us know as wo are as anx~ 
ious as anyone to see that the now Court facility has adoquato space 
for our program needs.

Sincerely/

Keith Stoll
Southeastern Regional Administrator

. '.. . Probation-Parolo
.* v* * • . • I

KSiop
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P. 0. Box 1224 
Junoau, Alaska 1*5801
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Mr. Russoll Dunn
Staff Executive, Judicial Counsel 
201429 "0" Stroot j
Anchorogo, Alaska 09501
Dear Mr. Dunn:
Tliis will confirm our telephone conversation of 2/19/71, con­
cerning space needs for the Probation Office in the proposed 
Junoau Court Facility. It is our understanding that you aro 
now in tho process of preparing plans for this.
Tho Probation Offico would ncod approximately 1540 square 
foot. This broaks down as follows:

0 Probation Officers 6 120 sq. ft. oach » 720 sq. ft.
Regional Administrator's Office
Spaco for 3 Secretaries
Confaronco Room
Hocoption Area 
Total

200 sq. ft.
240 sq. ft.
180 sq. ft.
200 sq* ft. 

1,540 sq. ft.
To tho host of my knowledge, this would he tho oxtent of our 
r. price need -In tho court facility. Wo arc assuming thnt Mr. 
Stoll, in his letter to you ol October 21, 1970, did not in­
tend to convoy tho thought that a detention facility should 
bo built into tho court building itsolf, but rathor bo lo­
cated olsewhcro. Wo think 150 squaro foot would bo adequate 
for a jv/onilo holding coll for tho court.
Wo would bo ploascd to hear from you as plana for tho court 
facility progross. We aro presently in diro nood of space. 
Wo have two staff vacancios which wo aro unablo to fill for 
lack of working aroa.

JLC/mjr
» •• ■
. i '

SJi»ce roly,

n*■' "» 
olm L. Cain
robation-Parolo Officor
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March 1, 1971
•«l f o u r t h  a v c n u c

ANCHORAGE, ALASKA

Theodore R. Dunn, Esq.
? :cretary to the Judicial Council 
W j "D" Street 
Anchorage# Alaska 99501

Dear Mr. Dunn:

The. Office of the Administrative Director for the Court System 
•1.11 require at least ' ,000 square feet of space in the new 
y-.*urt building which is being planned for Juneau. This office 
inLends to maintain a full time Assistant Court Administrative 
.Icector in the Juneau area with offices for backup as well as 
a. lull conference room.

Tins space will be needed immediately upon completion of the new court building.

Sincerely



William G. Ruddy, Esq.
President, Juneau Bar Association 
Box 1211
Juneau, Alaska 99801 
Dear Bill:

This is in reference to Chief Justice Boney's 
letter to you of September 29, 1970 regarding the court 
building at Juneau. On page 3 Chief Justice Boney 
suggests that you consult with me as to the requirements 
of the supreme court and that your committee oome up with 
the recommended square foot estimate of the supreme court 
needs in the new building.

Attached is a cccument entitled "Projected Space 
Requirements for Supremt Court". The total area which we 
shall require, 8,239 square feet, will take care of the 
needs of the supreme court in the foreseeable future.

It is my under;.tanding that Mr. Eastaugh is 
Chairman of the Committee you appointed to investigate the 
needs and requirements f>r a state courthouse in Juneau.
I am sending a copy of t.is letter and the enclosure to Mr. 
Eastaugh, as well as to Chief Justice Boney.

As I told you on the telephone the other day, it 
is most important that Chief Justice Boney have a report on 
the complete requirements for a state courthouse in Juneau 
in time for the Judicial Council meeting in Anchorage on 
October 23, 1970.

Sincerely,

cos Chief Justice Boney 
«**?• 0. Eastaugh

fohn H.
W  tv*

n H. Dimond

CMicr justicc
GEORGE F. BONEY

JU.TlCt*
JOHN H. DIMONO 

.M Y  A. RAOINOWITZ 
ROGER 6 . CONNOR

*

0 c t }  3  ,n

oprtai* °

£>futc of ^Inoltn  $  2 *i
t y

October 9, 1970
TOUCH U 

CAPITOL OUIUOINO 
JUNEAU. ALASKA 

••1*1



Projected Space Requirements for Supreme Court;

#Courtroom— - — — -----    i ,  552

Offices for 5 Justices------------  1,800
Secretary's Office & Reception----------  484
Offices for 2 Law Clerk's— ------------  800
Library............. 1,333

Clerks Office-— — — — — —  ------   306
Chief Deputy & Deputy Clerks Office-— — - 500
Workroom Area--------— — — — ----------  675

Supply Room & Storage-------------------  500
Rest Rooms:

Mens------------------    100
Ladies Lounge & Restroom— — —  190

Total................................... 8,239



Jzfopm or Court
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At Ketchikan 
October 21, 1970

Honorable George F. Boney 
Chairman, Alaska Judicial Council 
9^1 - ^th Avenue 
Anchorage, Alaska 99501
Dear Chief Justice Boney:

Your recent letter concerning a proposed new court building 
at Juneau coincided with a like request from the Juneau Bar 
Association for initial recommendations as to space needs of 
the superior court in such a structure. THis response is 
intended to answer both letters, as well as to provide inform­
ation direct]y to the Alaska Judicial Council, which, I under­
stand, will consider the subject at its next meeting.

In the brief time since these requests were received, my 
trial calendar has virtually no time to prepare adequately con­
sidered recommendations. The following statement of needs is 
therefore offered as only preliminary and subject to substantial 
revision upon opportunity for a complete review.

The structure should include at least the following 
facilities:

2 courtrooms
2 jury deliberation rooms (adjacent to the courts and with 
attendant bailiff space, with one room large enough for 
grand Jury use)

1 Judge's robing room
1 conference room (appropriate for children's proceedings, 
pre-trial conference, etc.)

2 Judge's chambers, with an attendant reception room for 
secretaries to two Judges

1 office for a visiting judge
1 office for two law clerks
1 Jury assembly room
1 witness assembly room
2 attorney-witness conference rooms
1 Judges’ lounge «
1 attorneys' lounge

.i
1 Judges' library



1 office for the clerk of court 
1 office for court trustee functions 
1 office for marriage counselor functions 
1 office for clerk's counter and general filing space 
1 office for transcribing functions 
1 public lav library, with associated "stack" space 
for 50,000 volumes

The above space would serve only operations of the superior 
court, apart from related legal and staff services, and it 
would require a minimum of 25,000-30,000 square feet of floor 
space. This estimate would include circulation space, public 
toilets, mechanical services and stairways.

Consideration must of course be given to court-related 
functions such as those of the district attorney, public 
defender, probation and parole, process services of the State 
Police, holding cells for prisoner-defendants, etc. Particular 
concern must be taken (in early planning stages) for unique 
acoustical requirements”Tor court recording, court furnishings, 
and other special needs of court operations. All courtrooms 
should be interior space without window exposures to outside 
traffic noise and other distractions. Attention must be given 
to private access to and private circulation within working areas 
for Judges. Air conditioning apparatus without attendant back­
ground noise is essential in the courtrooms.

Some general considerations of major importance include 
ample off-street parking, substantial setback of the structure 
to permit dignified landscaping of the surrounding grounds, and 
exterior design and location fitted within the long-range 
state capital complex plans.

I will look forward to the opportunity to participate in 
more detailed and systematic planning for this significant 
capital improvement program for better Judicial administration 
at Juneau.

Thomas B. Stewart

cc: Juneau Bar Association
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JU N E A U .A L A S K A

•*wi November 6, 1970

Frank Doogan 
Attorney At Law 
311 Franklin Street 
Juneau, Alaska 99801

RE: Juneau District
Court Facilities.

Dear Frank;
You have asked that I be more specific, in terms of square 

footage, about the anticipated requirements of the District Court 
at Juneau. I have included a copy of a letter to William G. Ruddy, 
President of the Juneau Bar Association, for your reference. In 
this letter I outline this Court's anticipated needs simply by 
describing the number of rooms and uses for those rooms. The 
comments in this letter should be read in light of my earlier 
letter to Mr. Ruddy.

It is my present belief that the needs of the District Court 
can be fulfilled with a minimum of 25,000 to 30,000 square feet 
of floor space. This footage would include three courtrooms. Two 
of the courtrooms should be capable of handling jury trials while 
the other should be designed as an arraignment room.and a court­
room for trials without jury. The latter courtroom would also be 
used for coroner's hearings, motions and hearings of that general 
nature. The footage should accommodate support personnel for the 
District Court which would include:

1. Coroner-Public Administrator and one clerical 
personnel for his office.

2. Office space and counter area to accommodate 
five clerks.



Frank Doogan — 2—  November 6,.1970.November 6,. 1970.

4. Attendant rooms for witness lounges, jury lounges 
and attorneys conference rooms.

It should be noted that all courtrooms should be in accordance 
with established American Bar Association standards for newly 
constructed courtrooms. The same standards should also be 
applied to attendant rooms such as jury chambers, witness lounges 
and attorneys conference rooms*

With approximately 25,000 to 30,000 square feet it is my belief 
anticipated growth of this area could be accommodated. I would anti 
cipate a maximum of four judges could work out of the three court­
rooms should our case load ever require additional judges. Prior 
to that time excess court space could be utilized, on an as needed 
basis, by Superior Court overages. I would also predict that a 
minimum of 25,000 to 30,000 square feet would allow additional 
attendant personnel such as law clerks to serve the District Judges.

If you have any further questions I will be happy to give 
you my opinion. Please do not hesitate to call on me.

Very truly yours

Bruce Monroe,
Presiding District Judge



William G. Ruddy, Esq. 
Juneau Bar Association 
P. 0. Box 1211 
Juneau, Alaska 99801

Dear Bill;
Thank you for providing me with your correspondence with 

Chief Justice Boney. With very little changes, perhaps only 
in terminology, I would subscribe to his basic proposal for 
District Court facilities.

With anticipated growth I predict the District Court will 
need at least two courtrooms capable of handling jury trials and 
one courtroom for trials without jury. We will need an office 
for the Coroner-Public Administrator and one clerical personnel 
for his office. We will need one office space and counter area 
to accommodate five clerks. As many as three of these clerks 
might be in court at one time while others attend to clerical 
chores and serve the public. There should be one room devoted to 
secretarial help and a reception room for the judges chambers. We 
would also need attendant rooms for a witness lounge and jury lounge.

With two courtrooms capable of conducting jury trials and one 
courtroom which could be used for trials without a jury, arraignments, 
motions and coroners deliberations we would have the necessary 
flexibility to accommodate as many as four District Judges should the 
caseload ever justify this number.

jbtntc  of ^ la s ltn

FIRST JU D IC IA L  D ISTR ICT 

BOX 2344 

JU N E A U . ALASKA
•••01

October 14, 1970

^District M agistrate  (Eourt


