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selects to post a bond, bond must be filed before the appointment can become
effective. (3-601) In any event, any interested person can prevent an informal ap-
pointment by filing a demand for notice and initiating a formal proceeding for
probate or appointment. (3-204: 3-40t) Interested persons are further protected
against surprise by the requirement that five days delay after death precede any
appointment. Thus, in a significant sense, the decedent, his creditors and survivors
have important control of whether a bond requirement should be imposed at the
time of appointment, To cover cases where it may appear from the detailed
recitals required of every petition that interested persons may not know what is
occurring, the registrar may deny an informal appointment, thus guaranteeing
notice and judicial discietion concerning a possible bond requirement before any
appointment

We seem to be left with a large controversy over a :elatively small category
of cases involving intestate decedents whose survivors either know or care too little
to avail themselves of the opportunities given them by the Code for preventing
appointment of an unbonded individual.

Here, we must face the questions of who these appointees arc likely to be and
whether the position of the Code that no bond is required unless desired by some-
one from the court o.'fice or with an interest in the estate is sound. Once the risk
area is identified, wc must ask whether a bond requirement for every individual
personal representative is the appropriate remedy, as compared with the Code’s
flexible system of remedies, including personal liability of any defaulting fiduciary,
liability of persons who receive erroneous distributions, and an on-going oppor-
tunity for any person to demand bond, or initiate supervised administration.

Perhaps, however, we should assume that Mr. Cohen also objects to the ap-
proach of the Code in testate cases which is that a testator may alter the basic rule
of no bond by a provision in his will. In many state:>, the matter is the reverse of
this with testators having power by will to alter the law's basic requirement of
bond. In this posture, the response to Mr. Cohen’s criticism should lead us to an
inquiry about the usual habits of professional will draftsmen in regard to bonds
and to an analysis of the proper role of legislation relating to a subject commonly
covered by wills,

Summary 0* Position in Support of Code

The argument in support of the Code’s position regarding bonds in intestate
estates is relatively simple. It rests on the fact that the heavy majority of cases
falling within the category in question will involve very small estates being ad-
ministered by a dose family member for himself and other members of the family,
or by an attorney or other outsider who is agreed to by the survivors after the
decedent’s death. The Code accepts the proposition that succession to small, un-
planned estates should not be made relatively more expensive or complicated than
succession to larger estates. Thus, bond requirements which are routinely avoided
by persons planning large estates, should not be imposed on successors to modest
estates. It also reflects the belief that the value of probate bonds is sufficiently
unclear to make it unwise for state law to require bonds fcr any category of cases.

Finally, the Code proceeds from the assumption that existing probate statutes
relating to administration of intestate estates must be improved rather than per-
petuated if the nation’s probate problems are to be corrected. Too much existing
law regarding estates reflects the interests and attitudes of estate planners and
others whose professional interests have made them acutely aware of problems
which have nothing to do with the vast majority of estates in probate. Too little
thought has been given to the concern about probate of most citizens.
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Sources of Data;
T he Cleveland Project and the ABA Survey

A.book will be published soon called The Family and Inheritance. Its authors
are Marvin Sv.ssman, Judith Cutes and David Smith. Drs. Sussman and Cates are
sociologists; Prof. Smith teaches law. The book is the report of a research project
financed by a grant by Russell Sage Foundation and conducted by the authors
under Dr. Sussman's direction at Case-Western Reserve University in Cleveland,
Ohio, during the period from 1965 to 1969. The project involved a detailed analysis
of a random sample of one out of every twenty estates closed in Cuyahoga Cpunty,
Ohio, during a one year period extending from a date in 1964 to a date in 1965.
The sample, reflecting 13,180 estates, consisted of 659 estates. Data from probate
records was collected and survivors of the decedents involved were systematically
interviewed by trained persons.

The survey and the report were planned and cvomplished by professional
social scientists who sought only to produce solid data for use by lawmakers. The
results should be of enormous utility to everyone who is concerned with the prob-
lems of probate law. For convenience, data appearing in the manuscript of the
report book is referred to as resulting from the “Cleveland project”.

During the year 1967-68, the Committee on Administration and Distribution
of Decedents’ Estates of the Real Property, ABA Probate and Trust Law Section,
distributed a questionnaire about probate procedures to its 28 members. Return*
were received from lawyers in 23 different states. A report of their answers appears
in Vol. 3, No. 2, Real Property, Probate and Trust Journal (Summer 1968) at
p. 142. References in this memorandum to the ABA survev are to the answers as
tabulated from the returned questionnaires rather than ; summarized in the
published report.

Relevant Data
a) Size of Estates

Most estates in probate arc relatively small estates. According to the Cleveland
project, 68.7% of estates arc testate and 31.3% are intestate. The median testate
estate grossed $15,000; the median intestate estate grossed only $6,000. The average
or mean worth of all intestate estates was only $8,599. None of the thirty-two
decedents in the sample whose estates were taxed under the federal estate tax law
were intestate. It is safe tu conclude, therefore, that more than half of all estates
in probate gross less than $15,000, and that most intestate estates having some con-
tact with probate court are significantly smaller than $15,000 in gross value.

These same figures demonstr. mthat there is a positive correlation between
the size of estates and the likelihood that the decedent left a will.

b) Typical Survivor Patterns

Of the 659 estates involved in the Cleveland project sample, the surviving
heirs consisted of spouse and descendants, spouse only, or descendants only, in all
but 87 or 13% of the cases. In 12 of the 87, or about 2% of the total, the decedent
appeared to have left no relatives, and in 75 cases, or about 11% of the total,
collateral kin were the survivors.

c) Likelihood of Inheritance by Minors

Though the Cleveland project did not focus on the age of inheritors, some of
its data is relevant to the probability of inheritance by minors. First, as suggested
by a) above, inheritance by collateral heirs, including minors, is relatively rare.
Second, the age of the decedents identified in the sample averaged 67.9 years. It
is unlikely that many persons of this age have minor children. Third, the com-
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monest instance of wills altering the intestate pattern occurs where the decedent
had a wife and children. The draft of the Cleveland report states: "Testators who
are survived by spouse and lineal kin most often deviate from the statutes to be-
gueath the entire estate to the spouse. Decedents survived by spouse and lineal kin
had a high rate of testacy (72.8%) despite the fact that they are six to ten years
younger than the other groups." (Chapter 1V)

d) Protection of Creditors

Confirming beliefs which many have held for a long time, the Cleveland pro-
ject demonstrates that probate procedures have little real meaning for creditors of
decedents. 38.5% of all estates list no debts other than funeral expenses. The re-
port states " This does not necessarily mean that the decedent had no debts at the
time of his decease. It is likely that his spouse or another survivor paid the lawful
debts and did not bother to render an accounting. It will be remembered that the
vast majority of our estates were small and no tax advantage would accrue to the
heirs from careful bookkeeping and reporting. [The following table] indicates the
smaller the estate size, the higher the percent of estates with no debts."” The report
then indicates no debts were listed in 90% of estates under $2,500, 45% of estates
between $2,500 and $6,500, and 41% of estates between $6,500 and $10,500. The
section on debts is concluded with the following observation: “In general, wc do
not find that ch'.oti constitute a significant problem in the settlement of an estate.
First, the debts usually constitute a small proportion of the gross estate. Second,
the survivors of the decedent usually make provision for payment without the
necessity for court proceedings."

e) Cost of Probate Bonds

The cost of probate bonds varies markedly from state to state. Respondents
to the ABA questionnaire answered as follows to the question "What is the usual
cost of a fiduciary bond for each $10,000 of estate assets?'":

VErmont ....ccoceceeveevevvneennne $10.00
Florida ....ccccoovveviieeivcin, $20.00
Ohi0 i, $25.00
N. Hampshire ... $30.00
[OWA oo, $40.00
Colorado ....cccooveurnee. $40.00
N. Dakota .....ccccovveeeenne. $40.00
WiSCONSIN v $40.00
HINOIS e $50.00
Minnesota .......ccoceeeevreennnn. $50.00
MiSSISSIPPI cveveecciireecieieenas $50.00
N. Carolina ...cccoevveevenenne. $50.00
Rhode Island ..................... $55.00
TEXAS  eoieeeeeeese e $55.00
Maryland ......ccccceevivrrnnne. $60.00
Washington .........ccccceoee.e.. $60.00
Michigan ..., $60.00
Oregon ...ccceveeevcveveverererevenns $60.00
Kansas ..ccocvevveeeve s, $72.50
Oklahoma ......cccceeveiviineee, $100.00

Another fact about the price of probate bonds which has been conceded by
industry representatives is that current price scales for probate bonds have been
in effect since 1929 in many areas of the country.
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One can only surmise that these curious features of probate bond prices are
related to the fact that bonds have been required by statute for generations. Local
history in each state rather than the law of supply and demand, has controlled
prices.

f) Frequency of Claims on Probate Bon”s

It is difficult to estimate how many estates must have been within the ex-
perience of the lawyers who responded to the ABA questionnaire. It is commonly
assumed that practitioners identifying themselves as probate lawyer* tend to have
more years of experience than other categories of practitioners. Nonetheless, only
5 of 22 respondents answered affirmatively to the following question: "Have you
or has any member of your firm ever been involved in a suit to recover on a
fiduciary bond?” One respondent from Illinois wrote as follows: “Prior to engaging
in probate work with my employer, | practiced privately a number of years and
never observed a suit to recover on a fiduciary bond. | inquired recently of the
largest law firm in Chicago and they reported they could not recall such a suit,
and, indeed, was so rare they could only cite an instance which hit the newspapers
a few years ago.”

AnCUMENT AND CONCLUSIONS

T estate Cases

Testate cases arising under the code normally will involve fiduciaries selected
by the decedent. The code invites testators who believe that the person chosen
should be bonded to require bond. No prospect of exercise of fiduciary powcT
before the bond requirement is met exists where the decedent imposes the bond
requirement.

No blanket bond requirement should relate to testate cases where the will is
silent on the question of bond. The fiduciary usually will be selected by the testator.
Provisions excusing executors from bond requirements are boiler plate in the forty-
two states where testators now cun control bond. The practice of draftsmen sug-
gests wtyat the law should infer to be the wish of the occasional testator who says
nothing about bond.

Further, the option of formal or informal probate offered by the code should
serve to bring the most tension-ridden situations before the judge in a formal
proceeding. To the extent this occurs, it is also quite probable that appointment
of the personal representative will be by the judge who will thus have an oppor-
tunity to impose a requirement of bond if it seems desirable under the circum-
stances.

Intestate Cases

If we pay any attention at all to the facts developed by the Cleveland project,
we must conclude that the typical intestate estate is quite small and so, under the
Code’s scheme of intestate distribution likely to pars entirely to the surviving
spouse if dny, or to children where there is no spouse. The insurance industry's
representative concedes that bond is inappropriate where the personal representa-
tives takes the whole estate. Either he agrees that the possibility of claims against
the decedent does not warrant a bond, or his concession is meaningless for the
possibility of debts will exist in every estate. The Code’s system of priorities for
selection of administrators in intestacy is set forth in Section 3-203. The spouse
has priority over other heirs. As among heirs having equal priority, each is en-
titled to notice of even an informal application of any other and each must concur
in identifying some one or more of their group or some outsider who may be
selected. (3-310) If an application is falsified to prevent the registrar from identi-
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fying persons with prior or equal right to appointment, the applicant may be
charged with fraud, removed if appointed, or subjected to other appropriate
remedies.

The argument recurs that bond must be imposed in every intestate es:atc in
order to protect possible minor heirs, and persons who though presently unknown
may turn up later and establish some right to the estate. These points need to be
separately considered.

As to minors, we must remember that the average age of decedents is such as
to make it unlikely that minors will be included in the usual circle of survivors.
Secondly, unless there were children by a prior marriage, only relatively large
(over $50,000) estates will devolve on children of the decedent if there is a sun iv-
ing spouse. Third, the effect of Part 4 of Article Il of the Code is to give a sur-
viving spouse the first $14,000 or so of a gross estate ahead of the claims of creditors
and any children by a prior marriage. Finally, under 5-103, the code approves of
the idea that a parent or other adult with whom a minor resides may receive no
to $5,000 per year from any person owing money to the minor. This section reflects
the view that elaborate protective relationships can and should be avoided where
relatively small property interests of minors are involved. It is a purpose of the
Code to extend to small property interests the same flexibility and freedom from
expensive and overly-elaborate protective arrangements which typical trust pro-
vit’ons and gifts to minors legislation indicate to be desired by wealthy persons.

Finally, we must not overlook the pressures built into the code which will tend
to produce formal proceedings whenever significant values appear to be owned by
minor or incompetent persons. As noted earlier, once formal proceedings occur,
the court has discretionary power to require any appointee to post bond. Also, the
court may appoint a guardian ad litem for any such person who appears to be
interested in any formal proceeding and to be inadequately represented by parent,
conservator or guardian. Remember, too, that the registrar has residual authority
to decline informal applications and thus force formal proceedings. In this con-
nection, it should be noted that applications are required to state the age of any
minor heirs or devisees. There is a significant probability that any individual who
undertakes to serve as personal representative where minors or incompetents are
involved will want the protection of formal orders particularly if values of any
consequence arc involved. Tne Code encourages these persons to use formal pro-
ceedings by providing clear and flexible procedures and a competent, and possibly
specialized, court.

A blanket requirement of bond cannot be justified as necessary to the protec-
tion of unknown heirs and devisees. Under the Code, a personal representative
owes no duty to persons who might show up within the limitation period for
probate or contest of wills and demonstrate that they arc the true successors, unless
they initiate proceedings before distribution is made. (3-703) Such persons have
protected rights against those who received the estate but not against a fiduciary
who acted in good faith. Thus, a bond insuring fidelity of the personal representa-
tive would not help them. The Code’ position in this regard is defensible because
it is keyed to the usual, rather than to the extraordinary case and is necessary to
permit fiduciaries to distribute without court order.

Unknown persons who may appear as additional heirs or devisees entitled to
share an estate as it is being administered have rights against the personal repre-
sentative which are not cut off unless and until they are adjudicated to be non-
existent in formal proceedings. This will tend to move fiduciaries to the court for
orders in formal proceedings in cases where there are important values or reason-
able doubts. A bond requirement would add nothing to the absent person’s ability
to prevent a court order which cuts him off.
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Doubts as to the Value of Probate Bonds

The National Conference should not accede to the demands of the insurance
industry that their time-honored, legislatively guaranteed market be perpetuated
without asking some obvious questions about the effectiveness of bonds in prevent-
ing disappointments in regard to inheritances and the relative cost of whatever
salutory effect bonds may have.

Evidently, estate planning experts across the country think little of fidelity
bonds as protection. Provisions in trusts requiring bonds of tiduciaries are quite
uncommon. Will draftsmen routinely excuse bond requirements for testators when-
ever they can.

Receiverships and other extraordinary proceedings involving court-appointed
business managers or liquidators bear little resemblance to succession of decedents’
estates which is as natural as death itself and well accommodated by family tradi-
tions and community mores. The analogy the insurance industry attempts to draw
between administration of decedents' estates and liquidation proceedings involving
living debtors, though warranted in a superficial sense by our history of probate
court supervision of decedents’ estates, is inaccurate from a functional point of view.

The value of bonds as measured by their deterrent effect and cost is quite
guestionable. Some insurance industry spokesmen have indicated that there arc
no figure to indicate the relationship of bond premium income to losses covered
by bonds. They aho urge that figures as to dollars paid in claims are unimportant
because they wquld not demonstrate the value of bonds in coercing proper dis-
charge of fiduciary duties. Of course, it can be argued with equal force that since
probate bonds have been routinely required by statute in intestate estates, we have
no basis whatever for connecting the bond requirement to the behavior of individ-
ual fiduciaries. It could just as well be argued that the typical close relationship
between individuals who serve as administrators, and the beneficiaries of intestate
estates, totally explains the tendency for intestate estate settlcmi nts to be very
routine and peaceful affairs so far as can be determined from the outside.

Surely, it is difficult to explain the variation in cost of bonds in the several
states, other than as a phenomenon of forcing a market by statute.

Conclusion

Putting reasons for doubts about the value of probate bonds to one side, a
blanket requirement of bond for every intestate estate being administered by any
individual would be a clear instance of statutory overkill. It is submitted that
statutory rules can and should be so cast that the routine requirements which
apply to every estate will be relevant to facts usually to be anticipated in ordinary
cases. Unusual situations should be the occasion for extraordinary procedures,
rather than new routines for every estate. Present drafts of the proposed Code,
seek to achieve this ideal by making bond requirements fully responsive to the
needs of a particular case as identified by interested persons and probate court
personnel.

Finally, a statutory requirement of probate bonds in testate or intestate estates
is inconsistent with the basic philosophy of the Uniform Probate Code that estates
belong to survivors who are expected to look out for their own interests. The
ancient idea that a probate court is a public agency through which all estates
must pass in order that accuracy and honesty in regard to inheritances will be
achieved has become intolerable to a vast majority of our people. It has outlived
its usefulness and now deserves an honorable burial. Indeed, if it is not soon
eliminated by forward looking legislation, the day when the overwhelming ma-
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jority of dollars passing at death will be controlled by will and probate substitutes
will be on us much sooner than might be imagined. As this day approaches, the
estates left in probate to bear the expense of bond and other costs which better
planned.estates avoid, will come more and more to consist almost entirely 4 th~
little accumulations of the relatively poor and ignorant elements of our popu* [~
The Code must have the support of the average man and his organizations ' it
is to withstand the ordeal of battle in our legislatures. It should not be weakened
by what is really an unnecessary concession.



SUGGESTIONS AND COMMENTS
ON THE
UNIFORM PROBATE CODE (SB 248)

(1) Suggestion

In sec. 13.11.125 et seq. the use of a description such as '“Home-
stead Allowance'™ for the widow of decedent and for minor and
dependent children might well be confused with the "‘Homestead
Exemption”™ provided under AS C9.35.090, and the exemption provided
in sec. 13.11.130 may be confused with the exemption provided by
AS 09.35.080. We read the probate allowances and exemptions to
be iIn addition to the homestead exemption and other exemptions as
now provided under AS 09.35.080 and AS 09.35.090. We recommend
that the probate code eliminate the description "Homestead Allow-
ance'". Likewise, we recommend the description "Exempt Property"
be changed to "Personal Property Allowance™.

(Alaska Bar Association)

Comment

I believe that the use of similar terms in two totally different
and unrelated titles would not cause any confusion. Sections
13.L1.125 et seq. relate to certain rights and values to which a
surviving spouse and certain children of a deceased are entitled
in preference over unsecured creditors of the estate and persons
to vw/hon the estate may be devised by will. AS 09*35.080 - 09.35.—
090,, on the other hand, specify what personal and real property
cannot be taken from a Judgment debtor by means of execution.

(@) Suggestion

Sec. 13.16.450 in conformance with the uniform cede allows four
months for presentation of claims by creditors. We recommend this
be changed to 90 days to conform to our present probate code.
Ninety days is considered sufficient, and will shorten the length
of the probate proceedings.

(Alaska Bar Association)

Comment

WhiJd.e at first glance it may appear that this suggestion to retain
the existing 90-day period for creditors to present claims would
seem to go ahead of the UPC to shorten the length of the probate
proceedings this is not the case. Presently the law (AS 13.30.250)
states that ""The notice shall require all persons having claims
against the estate to present them, with proper vouchers, within
three months...." (Emphasis added.) However, AS 13*30.260 provides
that nA claim not presented within three months after the Tirst
publication of notice is net barred, but It cannot be paid until the
claims presented within that period have been satisfied...."
(Emphasis added.) The result of these two existing sections is

that creditors®™ claims can be presented as long as assets remain in
the estate. This procedure would not shorten the probate proceeding.
On the other hand, two sections iIn SB 248 go far to reduce the time
it would take to probate an estate. These two provisions read:



and

"Sec. 13.16.450. NOTICE TO CREDITORS. Unless notice
has already been given under this section, a personal
representative upon his appointment shall publish a notice
once a week for three successive weeks In a newspaper of
general circulation in the judicial district announcing his
appointment and address and notifying creditors of the
estate to present their claims within four months after the
date of the fTirst publication of the notice or be forever
barred."”

Sec. 13.16.460. LIMITATIONS ON PRESENTATION OF CLAIMS.
(@ All claims against a decedent’s estate which arose before
the death of the decedent, including clf£ims of the state and
any subdivision thereof, whether due or to become due, abso-
lute or contingent, liquidated or unliquidated, founded on
contract, tort or other legal basis, If not barred earlier by
other statute of limitations, are barred against the estate,
the personal representative, and the heirs and devisees of
the decedent, unless presented as follows:

(1) within four months after the date of the first
publication of notice to creditors if notice iIs given In com-
pliance with sec. 450 of this chapter; provided, claims barred
by the non-claim statute at the decedent"s domicile before
the fTirst publication for claims iIn this state are also barred
in this state;

(@ within three years afber the decedent’s death,
if notice to creditors has not been publlshedT,

() All claims against a decedent"s estate which arise
at or after the death of the decedent, including claims of
the state and any subdivision thereof, whether due or to become
due, absolute or contingent, liquidated or unliquidated,
founded on contract, tort, or other legal basis, are barred
against the estate, the personal representative, and the heirs
and devisees of the decedent, unless presented as follows:

(1) a claim based on a contract with the personal
representative, within four months after performance by the
personal representative is due;

(@ any other claim, within four months after it
arises.

(©) Nothing in this section affects or prevents:

(1) any proceeding to enforce any mortgage, pledge,
or lien upon property of the estate; or

(@ to the limits of the insurance protection only,
any proceeding to establish liability of the decedent or the
personal representative for which he i1s protected by liability
insurance."

(Emphasis added.) -

These sections make it mandatory that a creditor must submit his
claim within four months after he has received notice or be forever

-2-



barred. Thus the possibilities of closing an estate more quickly
under SB 248 are much greater than under present probate procedures.

When this same issue was raised by the Legislative Council while
it was preparing the bill for introduction, Professor Richard V.
Wellman of the University of Michigan Law School and the prime
drafter of the UPC made some very meaningful remarks on why these
provisions should be retained. (See Appendix A.)

(3@ Suggestion

We disagree with the power given a foreign personal representative
under sec. 13.21.015* which requires only that the nonresident
fiduciary may secure removal of assets of a nonresident decedent
from Alaska upon furnishing a copy of his appointment and an affi-
davit as to death, Alaska administration, and entitlement to payment.
Nothing is said or provided concerning Alaska debts of the nonresi-
dent decedent, except that should a creditor in Alaska know of the
death and the whereabouts of assets iIn Alaska, that creditor may
object. This i1s considered i1nadequate and likely to result In no
recovery In most cases. Sult against the foreign representative

in the foreign jurisdiction s not a good remedy. We recommend that
sec. 13.21.015 be expanded to require some notice to Alaska credi-
tors before removal of the assets from Alaska. We would add the
following additional requirement to sec. 13.21.015.

In addition to the foregoing requirements the domiciliary
foreign representative shall furnish to any person having
possession or control of personal property, or other asset
sought to be removed from Alaska, proof that notice has
been published In a newspaper of general circulation in

the borough or city where such assets are located, at least
once a week for three weeks, that such property or other
asset will be removed unless objections are made. The
notice shall specify the personal property or asset and its
location i1n Alaska.

(Alaska Bar Association)
Comment

While this suggestion iIn regard to sec. 13.21.015 would be of con-
siderable merit if we were dealing with traditional concepts of
administering multi-state estates, | would not think 1t is
particularly necessary under the approach taken by the UPC.

Traditionally there has always been a reluctancy on the part of

one state which has assets and creditors of a person who dies domi-
ciled in another state to turn over those assets to the decedent”s
domiciliary estate without first paying off local creditors.

"Whenever more than one state is involved, administration
at the present time is complex and difficult. Assembling
assets from several states is not easy. While juris-
dictions increase arithmetically, difficulties seem to
increase geometrically. Just as troublesome is the possi-
bility that the personal representative or the assets of
the estate may be the subject of litigation in several
states.” (Multiple-State Estates Under The Uniform Probate
Code, 27 Wash. & Lee L. Rev. 74 (Spring 1970))



To avoid these problems and complexities which have plagued the
several states since their existence, the UPC iIn ch. 21 has
provided a system whereby a personal representative iIn the state

of the decedent®"s domicile has the same power over the title to
property of the estate as an absolute owner would have and thus

an entire estate, wherever located, can be administered iIn one
proceeding. At first i1t may seem that creditors iIn a foreign state
are left to the mercy of another state for their payment. This,
however, is not the true case because the property is held In trust
for the benefit of the creditors and other individuals having an
interest In the estate (sec. 13.16.350). The code treats all
creditors alike whether they are in the domiciliary state or another
state. Besides having the same protection offered all creditors

by the code, local creditors who are apprehensive that the domi-
ciliary personal representative will withdraw assets from the local
state may notify persons owing the decedent or having possession

of state property not to pay or turn over property on affidavit
(sec. 13.21.025). The creditor could also petition for local
administration ('interested person™ for all code purposes includes
creditors) 1n order to prevent the domiciliary foreign personal
representative from proceeding without local appointment (sec. 13.-
21.040). Finally, sec. 13.16.520 provides equal treatment of all
creditors i1n an insolvent estate.

(4 Suggestion

Sec. 13.11.315 provides for deposit of a will with any court. This
should be restricted to the superior courts inasmuch as the in-
ferior courts, particularly in sparsely settled areas will not have
the personnel or fTacilities to administer this provision. Basi-
cally we feel that secs. 13.11.315 and 13.11.320 might well be
eliminated since they will burden the courts with additional duties,
although it is assumed that the rules of court would require a
charge to be made. The commentary to the UPC suggests that a cen-
tral filing system be established soon and a statute be enacted
requiring the registrar of the will to notify the central bureau so
that any Inquiries could be directed to the central bureau. All
this seems unnecessary, and will require no end of additional court
rules, record keeping, etc.

(Alaska Bar Association)

Comment
At the present time, of course, there i1s no way of knowing how many
people would avail themselves of this provision and the resulting

cost to the state, but If the i1dea seems feasible, the recommendation
that only superior courts be used would seem a very good one.

(5) Suggestion

Sec. 13.06.110, regarding notices under paragraphs (1) and (2), it
IS suggested "10 days™ rather than '14 days™.

(Keifer L. Gray, Standing Master in Probate)

Comment

I cannot see any particular need for the change.



(6) Suggestion

Sec. 13.11.045(1), add 'provided the Native rights through blood
or any person so adopted may be retained i1f provided for in the
decree of adoption™.

(Keifer L. Gray, Standing Master in Probate)

Comment

In regard to this suggestion, the question has been raised as to
how adoption affects the rights of inheritance from the natural
parents.

After researching this question 1 have come to the conclusion that
neither under existing law (AS 20.10.120, see Appendix B) nor

under sec. 13.11.045(1) of SB 248 would an adopted child be pre-
cluded from inheriting from both his natural as well as his adopting
parents.

The general law on this matter is qui®e clear:

"Consanguinity is fundamental in statutes of descent
and distribution, and the right of a child to inherit from
his natural parents or to share iIn the iIntestate personalty
of their estates is affected by the legal adoption of the
child by another only to the extent that such rights are
taken away or limited by the terms of the applicable statutes
of adoption and descent and distributicn, or by necessary
implication therefrom. To state the rule another way, an
adopted child i1s, In a legal sense, the child both of its
natural and of I1ts adopting parents, and is not, because of
the adoption, deprived of i1ts right of inheritance from its
natural parents, unless the statute expressly so provides.

In any event, the adoption of a child after the death of its
parents does not affect i1ts status as the heir of such
parents.

"The adoption of a child does not destroy his status
as one of the Tissue™ of his natural ancestors. The fact
that by the terms of the adoption statutes the natural
parents lose all rights over a child when i1t iIs adopted by
another does not necessarily imply that the child may not
inherit from such parents, nor is that Implication to be
drawn from the fact that the child becomes the legal child
of 1ts adopting parent and sustains all the rights and is
subject to all of the duties of that relationship. A statute
which Includes as its dominant and principal feature the
establishing of the adopted child as the heir of the adopting
plrent, without reference to Inheritance from natural '"'parents,
iIs not likely to be construed as depriving the child of that
Inheritance.” (Emphasis ad”ed.) (2 Am Jur 2d, Adoption,
sec. 103)

To deal with this question a specific provision must be adopted and
this has been done In a number of states.

"Some statutes expressly save the rights of an adopted
child to inherit from its natural parents; others by their
express terns bar adopted children of the right to inherit
from their natural parents ~nd natural kin. Rights of dual
inheritance from the natural parent as well as from the
adoptive parent art- denied by a statutory declaration that
all rights and duties between the adopted child and his
natural parent shall cease and determine and that the child



shall thereafter be deemed and held to be for every purpose
the child of his adoptive parents. Such statutes are nt
open to attack on the ground of discrimination between
minors whose natural parents died before the effective date
of the statute and those whose natural parents died there-
after, but such a statute does not prohibit a natural parent
from bequeathing property by will to a child whom he has
permitted to be adopted by another.”™ (1d)

As can be seen from a reading of AS 20.10.120 (see Appendix B)

and sec. 13.11.0"5(1) of SB 2h8 neither the existing nor proposed
provision specifically provide that an adopted child cannot inherit
from his natural parents. In view of the state of ths law as

cited abovj, 1 believe that whichever approach the legislature
takes should be specially stated in the bill. The House Judiciary
Committee has already expressed i1ts support for allowing an adopted
child, at least to some degree, to inherit from his natural parents
by the Introduction of HB 722 (see Appendix C).

For a more extensive consideration of the entire question of bow
adoption affects the rights of i1nheritance through or from natural
parents or other natural kin, please see annotations and cases In
Appendix D.

(7) Suggestion
Sec. 13.11.125i the homestead allowance should be fl minimum of
"$6,000" instead of "$5,000".
(Keifer L. Gray, Standing Master i1n Probate)
Comment

The Legislative Council changed this to $8,000 to correspond with
present day needs in Alaska as reflected 1n existing Hlaw.

(8) Suggestion
Sec. 13.11.155, add a paragraph (@) which states;

@ Wills other than self-proving wills under
sec. 165 of this chapter may be proven by the affidavits
of the two witnesses to the will or, i1If one witness Iis
deceased or cannot be located, by the testimony of one

subscribing witness and other proof satisfactory to the
court.

(Keifer L. Gray, Standing Master in Probate)

Comment

This seems like a very practical suggestion.

(@ Suggestion
Add a new sec. 13.11.325 to read:
Sec. 13.11.325. PROCEDURE FOR NONINTERVENTION WILLS.

IT the last will and testament of a decedent provides that
the estate shall be settled without the iIntervention of any



i
{IM

court, title of the decedent passes to the devisee or heirs
on death. It is necessary only that the executor, or person
or corporation nominated in his place if he fails to serve,
submit the will to the court, prove it, secure letters testa-
mentary, Tfile an i1nventory, and submit proof of solvency.
Thereafter, the estate shall be managed and settled without
the i1ntervention of any court. However, notice to creditors
requiring them to submit their claims within three months
shall be published once each week for four weeks iIn a news-
paper of general circulation iIn the judicial district where
the will 1is probated. The party probating the will may file
a final account with the court i1f he desires and he shall
make a report of any iInheritance tax due the state or the
United States and pay the same from estate funds. Nothing
contained iIn this section shall be construed to prevent the
court from ordering the filing of a final account i1f a peti-
tion demanding a final account i1s filed by an heir, devisee,
legatee, creditor, the state or federal government or a
person showing he is adversely affected by the failure to
file the account. However, a full and complete report must
be submitted to the court within one year from the date of
filing such will for probate and proof of final distribution
should be filed simultaneously. Extensions beyond this
period of time may be granted only on the specific order by
the ﬁourt for good cause shown and then not to exceed s?X
months.

(Keifer L. Gray, Standing Master in Probate)
Comment

In view of the fact that the UPC is based on the premise that a
court should not intervene unless requested by an interested
person, this suggested provision would seem unnecessary. Also,
sec. 13.11.230 provides that "... the intention of the testator
as expressed In his will controls...." The proposed amendment is
drafted along the lines of existing law (AS 13.30.111) which
reflects tne traditional probate concepts.

(10) Suggestion
Sec. 13.16.065, paragraph (1), substitute the figure '19" for the
figure "21".
(Keifer L. Gray, Standing Master in Probate)
Comment

SB 248 has substitued '19" for '"21".

(11) Suggestion

Sec. 13.16.365, the last parag’aph after the comma, iInstead of "he
may Tile the original of the inventory with the court" 1t should
read "he shall file the original of the iInventory with the court"”,
substituting the word "'shall’ for the word "may'.

(Keifer L. Gray, Standing Master iIn Probate)

Comment

In regard to making the filing of an iInventory permissive instead
of mandatory, the drafters of the UPC seem to indicate that the
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worth of an estate should be the concern of only interested persons
and not of the general public (Uniform Probate Code, sec. 3-706).

(12) Suggestion

Sec. 13.16.680(1), change the value from "$5,000" to "$6,000".
OCeifer L. Gray, Standing Master 1in Probate)

Comment

This suggestion would correspond with present day needs iIn Alaska
as reflected iIn existing law.

(13) Suggestion
Sec. 13.16.695, add paragraph (d) to read:

@ The superior court may authorize the disposal iIn
a manner 1t prescribes of personal property which has not
been disposed of under this section by the end of six months
if no heirs or claimants have been located.

(Keifer L. Gray, Standing Master in Probate and Superior Court Judge
James M. Fitzgerald) J

Comment

Because SB 278 is silent on this point and the necessity seems
obvious, this suggestion should be added.

(1*0 Suggestion
Add a new sec. 13.16.700 to read:

Sec. 13.16.700. SETTLEMENT DIRECTED BY COURT. When a
Judge receives information that a person has died iIn his
Judicial district leaving an estate of $6,000 or less and
no qualified person has appeared to take charge of the assets,
the Judge may i1mmediately appoint some person, corporation,
or attorney to settle the estate In the manner provided for
in secs. 680 - 695 of this chapter or the appointee may
administer the estate iIn the manner provided for iIn the admin-
istration of small estates.

(Keifer L. Gray, Standing Master iIn Probate)

Comment

This suggestion seems appropriate on the same basis as (13) above.
However, because secs. 680 - 695 are the provisions for adminis-
tering small estates, 1 would recommend deleting "or the appointee
may administer the estate iIn the manner provided for iIn the adminis
tration of small estates™.

(15) Suggestion

Sec. 13.26.015(1), the age should be "19" and not '18".
(Keifer L. Gray, Standing Master 1in Probate)



Comment

It 3hould be changed to "19".

(16) Suggestion

Sec. 13.26.020, the time should be "not exceeding one year unless
sooner revoked.
(Keifer L. Gray, Standing Master In Probate)

Comment

Considering the purpose underlying sec. 13.26.020, this suggestion
would seem appropriate because of the cost and distance involved
in Alaska travel. The drafters of the UPC have stated on this
point:

"This section permits a temporary delegation of parental
powers. For example, parents (or guardian) of a minor
plan to be out of the country for several months. They
wish to empower a close relative (an uncle, e.g.) to take
any necessary action regarding the child while they are
away. Using this section, they could execute an appropri-
ate power of attorney giving the uncle custody and power
to consent. Then If an emergency operation were required,
the uncle could consent on behalf of the child; as a
practical matter he would of course attempt to communicate
with the parents before acting. The section iIs designed
to reduce problems relating to consents for emergency
treatment.” (Uniform Probate Code, sec. 5-104r, Comment)

(17) Suggestion
Sec. 13.26.045, add 'or has failed to properly exercise his duties
as such'.
(Keifer L. Gray, Standing Master in Probate)
Comment

This provision does not seem necessary iIn view of sec. 13*26.085
which provides specifically for the removal of guardians.

(18) Suggestion
Sec. 13.26.060, add an (e) to read:

(e A bond 1n the amount to be fixed by the court
may be required of the guardian as the circumstances require.

(Keifer L. Gray, Standing Master iIn Probate)

Comment
Under the provisions of the UPC guardians are appointed to protect
only the person of the minor and not his property or other assets.

IT problems of property management arise, then a conservator would
be appointed and a bond may be required under sec. 13.26.215.

(19) Suggestion

Sec. 13.26.070(4), add 'at least once every year unless ordered sooner™.
(Keifer L. Gray, Standing Master iIn Probate)

-9-



Comment

I cannot see any harm iIn this suggestion but the benefit is also
a little doubtful.

(20) Suggestion

Sec. 13.26.280(a), change the age from "18"" to "19".
(Keifer L. Gray, Standing Master in Probate)

Comment

This should be changed to ™19".

(21) Suggestion
Sec. 13.06.035, adda paragraph (3) to read:

(@) a person who i1s absent for a continous period
of five years, during which he has not been heard from, and
whose absence is not sc. isfactorily explained after diligent
search or i1nquiry 1is presumed to be dead; his death iIs pre-
sumed to have occurred at the end of the period unless there
is sufficient evidence for determining that death occurred
earlier.

(P.E. Kester, State Registrar of Vital Statistics)
Comment

This suggestion is very important and should definitely be incor-
porated into SB 248.

(22) Suggestion

Either Title 9 or 13 should contain provisions for wrongful d™ath
and survival of actions.
(Herbert A. Ross, Attorney at Law)

Comment

This 1s a very good suggestion and should definitely be made a part
of the bill. Because the provisions relate to causes of action

and not probate, 1 suggest they be made a part of Title 9 (Civil
Procedure).

(23) Suggestion

Various age requirements in the bill should be made uniform.

(R. G. Laube, Vice President and Trust Officer, National Bank of
Alaska and Chairman, Legislative _.Committee, Anchorage Estate
Planning Council)

Comment

The age of 19 either has been or will be substituted for 18 where
appropriate.



Appendix A

Excerpt from letter dated December 13, 1971, addressed to Frederick
0. Eastaugh from Professor Richard V. Wellman of the University of
Michigan Law School:

Let me move to another point on the list of deviations from
U.P.C. that are indicated in Russell E. Mulder®s letter of Octo-
ber 4, 1971, to Members of the Alaskan Bar Association. I am some-
what concerned about point 5 dealing with bar on unsecured creditors
claims.

First, let me focus on the proposal to extend the non-claim
period on unsecured claims following first advertisement for claims
from four months to one year. Statutory notes to the Model Probate
Code (1946) i1ndicate that in the early 1940"s when research on the
project was accomplished, twenty-six states had fixed time limits
in non-claim provisions. In twelve states, the basic time period
was six months; ir four the basic period was three or four months;
in four the period was eight, nine or eleven months; iIn six the
period was one year. Section 142 of the Model Probate Code set
the non-claim period at 4 months. The recently enacted Surro-
gates Court Procedure Act iIn Mew York established a three month
period and Wisconsin’s new probate code permits the court to Fix
a non-claim period as short as three months. The non-claim period
in the new codes iIn Maryland and Oregon is set at four months.
Idaho"s version of U.P.C. preserved the four monthr lirritation period,
as does the Law Revision Commission®s recommendation iIn Arizona.

The pattern across the states, influenced | am sure, by the
criticism that probate is too long, is distinctly toward a period
that i1s much shorter than the year that is mentioned iIn Mr.
Mulder®s letter.

It may be pertinent, also, to note that during the several years
of drafting of U.P.C., the project did net receive a contact,
much less a protest, from any group representing creditors. This
significant silence corroborates the careful study of attitudes
about probate reported iIn Sussman, Cates and Smith®"s book, The
Family and Inheritance (Russell Sage, 1970) which reported that
problems with creditors were a very unimportant aspect of the typi-
cal probate proceeding.

During the drafting process, the Reporters were informed by
researchers who had probed Chicago merchants about protection
through probate for unsecured creditors claims. The second-hand
reports back indicated that merchants gave very little attention
to problems of collection from deceased debtors. On some kinds of
accounts, like fuel oil contracts, credit life Insurance is used.
In other situations, Joint obligations bind husband and wife so
that the death of either is of little concern to creditors.
Statistically death iIs not a serious risk for age levels where
borrowing or credit purchasing is most common. Finally, creditors
appear to believe that survivors will pay valid small debts of
family members, if for no other reason than to maintain their own
reputation for honesty and good credit.

In point of fact, therefore, there iIs much to support the
proposition that the ususrl concern about creditors In probate
proceedings comes only from the minds of lawyers who for genera-
tions, have been taught that the principal purpose of probate is
to protect creditors.



Finally, lawyers have a good deal to gain from moves that
may serve to shorten the time for routine probates. The length
of non-claim periods will have a direct bearing on the standard
time during which estates probably will remain undistributed.
With the optional Valuation date and the filing deadline for
federal estate tax purposes now moved closer to date of death, it
would be paradoxical if long non-claim provisions continued to
impede prompt closing of estates. Surely, Alaskans will not want
to be out of line with national trends on this point.

Second, _ am concerned about the proposal to change the code
so that a creditor who had good cause for not presenting a claim
in time might escape the bar of non-claim. I think that such a
provision may do more harm than good. First, i1t should be noted
that the four months claim period does not apply to unsecured
tort claimants who seek to reach the decedents insurance. See
3-803(c) (@). When one thinks of contract debts, who are the
creditors who will not know of the decedents death within four
months? All a creditor needs to do to prevent non-claim from
running iIs to mail his bill to the personal representative or to
the court.



Appendix- B

Sec. 20.10.120. ADOPTION TERMINATES RELATIONSHIP OF
PARENT AND CHILD, (@ By a decree of adoption, the
natural parents, other than a spouse of an adopter, are
divested of all legal rights and obligations iIn respect to
the child, and the child shall be free from all legal obli-
gations of obedience and maintenance iIn respect to them,
and is, as to all legal incidents, the child, legal heir,
and lawful Issue of his adopter, entitled to all rights and
privileges, including the right of iInheritance and the
right to take testamentary disposition, and subject to all
the obligations of a child of the adopter.

(b An adopter and the spouse of an adopted child,
and their respective kin, have the rights of inheritance
from the child as prescribed by the statutes of descent and
distribution for natural parents, spouse and their respec-
tive Kkin to the exclusion of the adopted child"s natural
parents and kin, and any prior adopter and his kin. Whr”e
a natural parent iIs the spouse of an adopter, the natural
and adopted parent and kin inherit the same as natural
parents and their Kin.
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6 For an Act entitled: "An Act clarifying inheritance rights of adopted
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9 * Section 1. AS 2C.10.120 is amended by adding a new subsection to read:
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WAILES v. CURATORS OF CENTRAL COLLEGE

333

<303 Mo 932. 254 Sw2d 645, 37 Al,F.2d 720)

In Villier v. Watson’s Adm’x. 16S
Ky 631, 182 SW 869. LRA1918A.
820, the statute of adoption under
which the case was decided is much
unlike errs and we deem the case
not in point. The came rnay be said
of the cases of Preyer v. Schrick,
105 Kan 495,185 P 30, and Coonradt
v. Sailors. 186 Tenn 294, 209 Sw2d
859, 2 ALR2d 8S0. In the case of In
re Roderick’s Estate, 153 Wash 377,
291 P 325, 80 ALR 1398. the court
considered a statute of adoption and
held an adopted child could inherit
from both adoptive and natural par-
ents. However, note that the stat-
ute of Washington and also the stat-
utes of Minnesota, California, and
South Dakota, cited on page 1401 of
80 ALR, do not contain the emphatic
language as does our adoption stat-
ute, particularly Section 453.090,
supra.

We find no fault with the result
reached in the cases of St. Louis Un-
ion Trust Co. v. Kaltcnbach and
Mississippi  Valley Trust Co. .
Palms, supra. We limit our disap-
proval to the expressions and lan-
guage which we deem obiter dictum

contained in the opinions which lend
support to the theory that persons
legally adopted under the provisions
of Chapter 453, supra, may inherit
from their natural parents. After
a full consideration of the case, we
are convinced that the case of Shep-
herd v. Murphy, supra, was correct-
ly decided and we find no sound rea-
son that the same rule should not
apply in this case.

The judgment of the trial court is
reversed and the cause remanded
with directions to enter a decree in
conformity with this opinion. It is
so ordered.

Holding and Barrett, CC., concur.
Per Curiam.

The foregoing opinion by West-
hues, C., is adopted as the opinion
of the court.

All concur.

The Divisional opinion has been
adopted as the opinion of the court
en banc.

All the Judges concur,
Hyde, J., who dissents.

except

ANNOTATION
Adoption as affecting right of inheritance through or from

natural parent or

other natural kin

[Seo ALR Digests, Descent and Distribution §28.]

8 1. In general, 334.

8 2. Inheritance from immediate parents, 336.
88. Inheritance from grandparents or other natural kin, 345.
8 4. Inheritance in two capacities from one estate, 349.

INDEX

Blood relatives, Inheritance from, 831, 3.
Civil law, reference to, 8 1.
Construction of adoption statute, 8§81, 2,
Death in foreign state—
of grandparent, $3.
of natural parent. §2.
Disinheritance by statute, §2.
Duel—heirship, 8§81, 4.
rejection of, 53.
Foreign state saving rights of inheritance,
etfcct of adoption in, 33.

¢ Consult ALR2) SUPPLEMENT

Gr (dparcncs, inheritance from. 552, 3, 4.
| sister of decedent, right to share with
tor of the whole blood, 53.
.itimntc adopted child—
iherituncc front natural father, 52.
;ight to inherit from gvamlpurcnt, §3.
Immediate parent.;, inheritance front, §2.
Inheritance in two capacities from one
estate, §4.
Lawful issue, adopted child born after
testator’s death, 53.

SERVICE for subsequent cases ¢



334

Lineal descendant of grandfather, adopted
child as, §3.

Natural kin, inheritance from, 8§81, 3.

Natural parents, inheritance from, §2.

Pretermitted heirs, adopted children as,
S§2, 3

Relationships, statutes as concerned only
with, §2.

Representative of deceased natural parent,
832 3. 4.

Second «...ption, right to
first adoptive parent, §2.

Statutes—
barring rights of child, §3.

inherit from

SI1. In general.

This annotation supersedes 80 ALR
1403, and the supplement thereto in
123 ALR 1038, being division 11l of the
latter annotation, at pp 1042 et seq.

The fallowing annotations related
to the present one may be noted:

Conflict of laws as to adoption as
affecting descent and distribution of
decedent’s estate, 73 ALR 901, supple-
mented in 154 ALR 1179.

Status of child under contract to
adopt not fully performed, 27 ALR
1325, supplemented in 142 ALR 84 and
171 ALR 1315.

Descent and distribution of proper-
ty of adopted child. 170 ALR 742.

.

The question whether an adopted
child inherits from his natural parents
is “one of statutory construction.”
Roberts v. Roberts (1924) ICO Minn
140, 199 NWV 581.

“Since adoption is wholly statutory,

all its incidents must be.” Young v.
Bridges (1933) 86 Nil 135, 105 A 272.

So, except as the statute: otherwise
provide, the ndoptiori of a :hild does
not deprive him of the right subse-
quently to inherit from his natural
parents or to share in intestate person-
alty of their estates.

Arkansas.—Shnvor v. Nash {19301
181 Ark 1112, 29 S\\’2d 29S, 73 ALR
961 (involving Texas law); Hawkins
V. Hawkins (1951) 218 Ark 423, 236
swad 733.

California.—Re Darling (1916) 173
Cal 221, 159 P 006.

AMERICAN LAW REPORTS, ANNOTATED

37 ALR2d

Statutes—Cont’d

child as heir of adopting parent, effect,
§2.
saving rights of child, 8§ 2, 3.

Testamentary trust for life of natural
parent, right of adopted child to share in
corpus of, §2.

Will of natural parent, failure to mention
adopted child, 882, 3.

Workmen’s compensation, right of adopted
child to compensation for death of nat-
ural father, §2.

Wrongful death of natural father, right
to recover for, § 2.

Colorado.—Re Wilson
Colo 159, 33 P2d 9C9.

Connecticut.—Slattery v. Hartford-
Connecticut Trust Co. (1932) 115 Conn
163, 161 A 79.

Delaware.—GInnding v. Industrial
Trust Co. (1946) 29 Del Ch 517, 46 A2d
881 (saying right to inherit not lost
unless by “clear intent” of statute).

District of Columbia.—Re Penfield’s
Estate (1949, DC Dist Col) 81 F Supp
622.

Illinois.—Re Tilliski’s Estate (1945)
390 Il 273, 61 NE2d 24.

Indiana. — Humphries v. Davis
(1885) 100 Ind 274. 50 Am Rep 7S8;
Head v. Leak (1916) 61 Ind App 253,
111 NE 952.

lowa.—Wagner v. Varner (1879) 50
lowa 532.

Kansan.—Itoeyer v. Schrick (1919)
105 Kan 495. 1S5 P 30; Re Yates's Es-
tate (1921) ,)S Kan 721, 196 P 1077
(arguendo); rtrnm v. Holcomb
(1921) 109 Kan 87. 193 P 192.

Kentucky.—Villicr v. Watson (1916)
168 lvy 631, 182 SW 869, LRA191SA
820.

Michigan. — Re Klapp’s Estate
(1917) 197 Mich 615.101 NW 381, LRA
1918.4. 818.

Minnesota. — Roberts v. Roberts
(1921) 100 Minn 140. 199 NW 531.

Mississippi.—Sledge v. Floyd (1925)
139 Miss 393. 101 So 163.

Missouri. — Clarkson v. Hatton
(1.39S! 143 Mo 47. 44 SW 761. 89 LRA
743, 65 Am St Rep 635 (saying that
the child was not deprived of the right
to inherit from natural parents "un-
less expressly so provided by stat-

(1934) 95



ANNO: ADOPTION—INHERITANCE FROM NATURAL KIN

ute”); St. Louis Union Trust Co. v.
Kaltenbach (1945) 333 Mo 1114, 1SG
SW2d 578 (repeating the language of
the Clarkson Case, supra).

South Dakota.—Sorenson v. Church-
Il (1927) 51 SD 113, 212 NW 488.

Tennessee. — Coonradt v. Sailors
(1948) 186 Tenn 294, 209 SW2d 859, 2
ALR2d 880 (obiter).

Texas.—Shaver v. Nash (1930) 181
Ark 1112, 29 SW2d 298, 73 ALR 961
(involving Texas law).

Utah.—Re Benner (1946) 109 Utah
172, 166 P2d 257.

Washington.—Re Roderick (1930)
158 Wash 377, 291 P 325, 80 ALR 1398.

Wisconsin.—Re Sauer (1934) 216
Wis 289, 257 NW 28.

The right of a natural child to inher-
it from its blood parents “should not be
taken from an adopted child unless
clearly required by statute.” Re Tillis-
ki's Estate (1945) 390 111273, 61 NE2d
24,

Similarly, unless the statutes other-
wise provide, the adopted child does
not lose his right to inherit from nat-
ural kin or to share in intestate per-
sonalty of their estates.

California.—Re Darling (1916) 173
Cal 221, 159 P 606.

Colorado.—Re Wilson (1934) 95 Colo
159, 33 P2d 969.

District of Columbia.—Re Penfield’s
Estate (1949, DC Dist Col) 81 F Supp
622.

lowa.—Wagner v. Varner (1879) 50
lowa 532.

New York.—Re Landers (1917) 100
Misc 635, 166 NYS 1036; Re Monroe
(1928) 132 Misc 279, 229 NYS 476; Re
Gourlay’s Estate (1940) 173 Misc 930,
19 NYS2d 122.

North Carolina.—Grimes v. Grimes
(1935) 207 NC 778, 178 SE 573.

The child’s right to inherit from
blood relatives having been once giv-
en by statute “can be taken away only
by statute,” except, of course, as the
act of the individual or individuals
involved may end it. Re Landers
(1917) 100 Misc 635, 1C6 NYS 1030.

335
(911
This seems to be the generally prevail-
ing view.

In Re Darling (1916) 173 Cal 221,
159 P 606, the court stated that it ap-
peared to be well settled in all juris-
dictions in which the common law con-
stitutes the rule of decision, that the
right of inheritance of a child is affect-
ed by its adoption “only to the extent
that the statutes bearing on the mat-
ter in terms or by implication provide.”
(But that adoption was unknown to
the common law, see infra.)

In Sorenson v. Churchill (1927) 51
SD 113, 212 NW 4S8, the court quoted
with approval the language of Hocka-
day v. Lynn (1906) 200 Mo 456, 98 SW
585, 8 LRA NS 117,118 Am St Rep 672,
9 Ann Cas 775, to the effect that con-
;anguinity is so fundamental in stat-
utes of descent and distribution "that
it may only be ignored by construction
when courts are forced so to do, either
by the terms of express statute or by
inexorable implication.”

As late as the year 1917, a New
York judge declared that his attention
had been called to no authority in that
or any other state, nor had he been
able to find any, “which even hints at
the possibility of an adopted child los-
ing his rights of inheritance from nat-
ural kindred by reason of adoption.”
Re Lander’s Estate (1917) 100 Misc
635, 166 NYS 150G But see certain of
the cases infra, 8§82 and 3.

According to Young v. Bridges
(1933) 86 Nil 135, 165 A 272, the stat-
utes regulating inheritance and the
adoption statutes touching the same
matter are in pari materia and should
be construed together as if they were
one law. In that case, which did not
on its facts involve any question of
the right of an adopted child to take
two portions from a single estate (one
as an adopted person and one as blood
kin), the court nevertheless made use
of the possibility of such a dilemma
as arguing that the whole idea of dual
heirship should be rejected and the
child confined to the adopted inherit-
ance. The court was of the opinion
that any supposition of a legislative
purpose to reserve the right to inherit
from blood relatives was “negatived
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by the predominant policy of the in-
heritance statute against dual heir-
ship.” The court noted that the adop-
t'on statute provided that an adoption
should ir.3l-e the child "the child of the
petitioner to all ’egal intents and pur-
poses,” and concluded therefrom that,
giving language its ordinary meaning
and giving weight to the policy the
statute disclosed, the result which fol-
lowed was that an adoption establishes
"a change of status by which in gen-
eral the relatives become strangers in
legal aspect and others take their
place.” Further as to the statute
there in question, see the same case, in-
fra, §3.
.

Since the right of adoption was un-
known to the common law and exists
in this country, in those states having
that law as the basis of their juris-
prudence only by virtue of statute (1
Am Jur, Adoption of Children 83), but
since it did exist under the civil law,
the cases sometimes make reference
to the civil law on the subject.1

In Humphries v. Davis (18S5) 100
Ind 271, 50 Am Rep 788, where the
question decided was not within the
present subject, the court noted that
the rule there followed did not cut off
the child from inheriting from its
neural relatives, and said that "it may

it from them and from its adoo-
ti. parents. This was the rule of the
civil law,” citing Sandars’ Justinian,
105. The opinion explained that the
common law made no provision for the
adoption of children and consequently
no light could be obtained from that
source, but that the Roman law did
make provisions for adoption and that,
as revised and changed by Justinian,
formed a complete system whereby the
adopted child was declared “assimilat-
ed, in many points, to a son born in
lawful matrimonv,” and that at the
same time “that law preserved to the
child all the fnmily rights resulting
from his birth.”

1. The English Adontion of Chil-
dren Act, of 1928 no & 17 Geo V, ch
29) was the first Ensiish statute to
provide for the adoption of children.
17 Halsbury’s L of Eng p 079. T1407.
The effect of an adoption order therc-
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However, it has been said that the
civil law’s reservation of inheritance
from the adopted child's natural rela-
tives "does not shed much light to
show the reservation in a statutory
adoption,” and that if the civil-law
system of adoption may be of aid in
determining the incidents of a statu-
tory adoption, because of the absence
of any common law on the subject, it
can be so only on the theory that the
statute was enacted with the design of
incorporating in some measure the
system. Young v. Bridges (1933) S6
Nil 135, 165 A 272.

4-

This annotation is of course con-
cerned only with the rights which an
adopted pei'son may possess as an heir
or distributee by reason of the death
of an intestate occurring subsequently
to the adoption.

In Re Pillsbury 11917) 175 Cal 131,
156 P 11, 3 ALR 1396, the court de-
clared that “unquestionably” since the
adoption of the three minors followed
the death of their father it did not af-
fect their status as his heirs and that
whatever rights had thus descended to
them they retained.

8 2. Inheritance from immediate par-
ents. r

The child will be entitled to take as
heir or distributee of his natural par-
ent dying intestate subsequently to
the adoption save only ns the statutes
have in some form otherwise provided
—see general citations touching this
point, supra, 8§ 1.

In the following cases the right to
inherit from the natural parent was
upheld.

United States. — For federal cases
involving state law, see state headings
infra.

Arkansas. — Hawkins v. Hawkins
(1951) 213 Ark 423. 236 SW2d 733
(express statutory provision).

Delaware. — Glanding v. Industrial

under is not to deprive the child of any
right to or interest in property to
which he would have been entitled
without the adoption. Id. pp 6S7, 686,
n1422.
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Trust Co. (1946) 29 Del Ch 517,46 A2d
881.

Florida. — Re Hewett's Estate
(1943) 153 Fla 137, 13 So2d 904 (ex-
press statutory provision).

Georgia. — Macon, D. &". R. Co. v.
Porter (1942) 193 Ga 40, 22 SE2d 818,
followed in Macon, D. & S. R. Co. v.
Porter (1942) 68 Ga App 462, 23 S£2d
280 (per plain intent of statute).

Illinois.—Re Tilliski’s Estate (1945)
390 111273, 61 NE2d 24.

Indiana. — Humphries v. Davis
(1885) 100 Ind 274, 50 Am Rep 783;
Patterson v. Browning (1396) 146 Ind
160, 44 NE 993.

Kansas. — Dreyer v. Schrick (1919)
105 Kan 495,185 P 30; Bartram v. Hol-
comb (1921) 109 Kan 87, 198 P 192.

Kentucky.—Villier v. Watson (1916)
168 Ky 631, 182 SW 869, LRA1918A
820.

Michigan. — Re Klapp’s Estate
(1917) 197 Mich- 615, 164 NW 3S1,
LRA1918A 818; Re Carpenter's Estate
(1950) 327 Mich 195, 41 Nw2d 319;
Slattery v. Hartford-Connecticut Trust
Co. (1932) 115 Conn 163, 161 A 79 (so
held under Michigan law).

Minnesota. — Roberts v. Roberts
(1924) 160 Minn 140. 199 NW 381.

Mississippi.—Sledge v. Floyd (1925)
139 Miss 398,104 So 163.

Missouri. — Clarkson v. liatton
(1898) 143 Mo 47, 44 SW 701, 39 LRA
748, 65 Am St Rep 635 (so stating);
Leeper v. Lceper (1941) 347 Mo 442,
147 SW2d 660, 133 ALR 536 (obiter);
Rumans v. Lighthlzcr (1952) 363 Mo
125, 249 SwW2d 397 (obiter); Burncs v.
Burnes (1901, CC Mo) 132 F 485, nffd
(CA8th) 137 F 781, cert den 199 US
605, 50 L ed 330, 26 S Ct 716. But, con-
tra, see Wailes v. Curators of Central
College (1033) 363 Mo 932, 231 SW2d
645, 37 Al.R2d 326, infra. S3 (in-
volving the later Missouri statute).

Montana. — Re Kay’s Estate (1953)
— Mont—, 260 P2d 391.

South Dakota.—Sorenson v. Church-
ill (1927) 51 SD 113, 212 NW 188

Tennessee. — Coonradt v. Sailors
(1948) 184 Tenn 291, 209 SW2d 859, 2
ALR2d 880.

Utah. — Re Benner (1940) 109 Utah

137 ALR2d]—22
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172, 166 P2d 257; Hendrich v. Ander-
son (1951, CAIOth Utah) 191 F2rt 242.

Washington. — Re Roderick: (1930)
158 W'ash 377, 291 P 325, 80 ALR 1398.

Wisconsin. — Re Sauer (1934) 216
Wis 289,257 NW 23.

As indicated, the problem is ordi-
narily merely one of the construction
of the adoption statute.

In Roberts v. Roberts (1924) 160
Minn 140,199 NW 581, it was held that
the right to inherit from the natural
father was retained notwithstanding
the adoption statute provided that an
adopted child should become the legal
child of the persons adopting him and
they should become his legal parents,
with all the rights and duties between
them of natural parents and legitimate
child, and that the chiid should inherit
from the adopting parents or their
relatives as though he were the legiti-
mate child of such parents, and should
not owe his natural parents or their
relatives any legal duty, and that in
case of his death intestate the adopt-
ing parents and their relatives should
inherit his estate, as if they had been
his parents and relatives in fact. From
the opinion in that case it appears thnt
at the time of the adoption, in the year
1898, the adoption statute contained a
provision that no person by being
adopted should lose his right to inher-
it from his natural parents or kindred,
but that that saving provision had not
been carried over into the revision of
the statutes in 1903 and did not appenr
in the later statute; from which mat-
ters, viewed in connection with the
explicit provisions of the adoption
statute in force at the death of the
decedent, which went so far an to dis-
inherit the natural parents and rela-
tives of the child, it would seem thnt
a strong argument might have been
constructed to the clfect that by the
later statutes the legislature intended
to displnce the natural parent-and-
child relationship with the adopted
one and not to save rights of inherit-
ance from natural parents or kindred.
In that easts the adopted person
claimed nothing under the express res-
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ervation of rights of inheritance con-
tained in the statute as it existed at
the time of the adoption proceeding.

In Re Sauer (1934) 216 Wis 289,
257 NW 28, where the pertinent sec-
tion of the adoption statute provided.
in the first sentence, that the adopted
child should be deemed, "for the pur-
poses of inheritance and succession
and for all other legal consequences
and incidents of the natural relation
of parents and children,” the same to
all intents and purposes as if he had
been born in lawful wedlock of the
adoptive parents, but should not be
capable of taking property expressly
limited to the heirs of the body of an
adoptive parent, and provided, in the
second sentence, that the adoptive par-
ents and their heirs and next of Kin
should be deemed for purposes of in-
heritance and succession by such par-
ents, their heirs and next of kin. the
same to all Intents and purposes as if
the child had been born in lawful
wedlock of such adoptive parents, and
should take in accordance with the
general statutory provisions regulat-
ing inheritance and succession as be-
tween a parent and a child dying with-
out Issue, with the proviso that if no
heirs or next of kin arc found in the
line of the adoptive parents the prop-
erty of the deceased should go to the
natural parents, nnd in case they shall
have died, then "in their line of de-
scent,” and provided, in the third sen-
tence, that the natural pnrcnts by the
order of adoption should bo deprived
of such legal rights, if any, of what-
soever nature they may have had re-
specting the child nnd its property,
and provided, in the fourth sentence,
that the child should bo free from all
legal obligations of maintenance nnd
obodience to the natural parents, sub-
ject to a further proviso clearly not of
significance In the present Inquiry—
the court was of tnc opinion that the
legislature did not by those provisions
intend to deny to an adopted child the
right to inherit from his natural par-
ents. The court conceded that there
would have been considerable force in
the opposing contention if the section
had contained no more than the first
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sentence, since had the legislature by
that sentence intended the meaning
argued for by the appellant it would
have been unnecessary to have enact-
ed much of the remainder of the sec-
tion. It should be noted, however, that
that ruling was made in view of a
prior decision (Re Estate of Bradley
(1924) 185 Wis 393, 201 NW 973, 38
ALR 1) which was stated to be to the
effect that a statute which interferes
with the descent of property to blood
kindred or interrupts the natural
course of descent should be strictly
construed, especially since the estab-
lished doctrine in Wisconsin is “that
the right to inherit property is a nat-
ural right which the legislature can-
not destroy.” The court, in the Sauer
Case, pointed out that <n the adoption
statute there was certainly no explicit
and unmistakable language compel-
ling a conclusion contrary to the one
reached, and the court considered that
under the Wisconsin decisions a child
could not be deprived of the natural
right of inheritance without the use of
explicit and unmistakable language.
But see Re Rioss Estate (1951) 259
Wis 453, 49 NW2d 483, 50 Nw2d 397,
infra, S3.

In Re Tilliski’s Estato (1915) 390
11 273, 61 NE2d 24, the court was of
the opinion that in regard to the right
of an adopted child to inherit from
its natural mother the changes which
had been made in the adoption and
descent statutes effected no change in
result, and in particular that the de-
scent provision declaring that when a
decedent leaves a surviving spouse and
also a descendant, two-thirds of the
property shall go “to the decedent’s
descendants per stirpes” was to he
construed as including a child of dece-
dent who hnd been adopted by n stran-
ger, notwithstanding, as to adoptions,
the statutes declared that a child law-
tally adopted "is deemed a descendant
of the adopting parent for purposes of
inheritance.” The court applied the
principle thut an adopted child is not
deprived of the right to inherit from
blood parents “unless clearly required
by statute,” and stressed thnt neither
Mie prior statute of adoption, nor the

J37ALR2dJ
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probate act involving the adoption lan-
guage in question, nor the descent pro-
visions, contained any language to the
effect that a child should be incapable
of inheriting from its natural parents.

In Re Kay's Estate (1953) — Mont
—, 260 P2d 391, it was held that in-
asmuch as the statutes of descent pro-
vided that if a decedent left no sur-
viving husband or wife but left issue,
the whole estate should go to such
issue “unless otherwise expressly pro-
vided by the laws of Montana," and
there was in fact nothing to be found
in the constitution or statutes express-
ly providing that because of their
adoption by another the bodily issue
of a natural parent should lose the
right to inherit, the adopted chile in
question was entitled to take equally
with his brother the entire estate of
the natural father where the same
passed as in case of intestacy.

+

Some of the statutory language in
question has seemingly been concerned
with the personal and family relation-
ships rather than with any matter im-
plying a cessation of the child’s rigiits
of inheritance.

In Glanding v. Industrial Trust Co.
(1946) 29 Del Ch 517, 46 A2d 831, the
court said that the language of the
Delaware adoption statute (providing
that by the final order of adoption the
natural parents should be divested of
all legal rights and obligations in re-
spect to the child and the child should
be free from all legal obligations of
obedience and maintenance respecting
them) dealt with nothing more than
the usual rights and obligations of
parent and child while the latter re-
mains a member of the family, and
that thereby the natural status was
not changed, the child continuing to
be a child and heir at law and next
of kin of his natural parents and the
latter continuing to be the parents of
the child with the same rights of in-
heritance as theretofore, save only
for the proviso of the statute covering
the case of an adopted child surviving
the adoptive parent and dying without
issue, when the property which came
from the adopting parent and re-
mains undisposed of shall pass to his
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or her next of kin and not to the next
of kin of the adopted child. The court
expressed the opinion that an adoption
statute taken in connection with an
inheritance statute should not be con-
strued to change the devolution of in-
testate property “unless it shows a
clear intent on the part of the legisla-
ture to do so.”

In Sledge v. Floyd (1925) 139 Miss
398, 104 So 163, where the report does
not set out the language of the adop-
tion statute but the court stated that
the act did not provide "in terms" that
the adopted child should cease to be
regarded as the child of his natural
parents but divested the natural par-
ents of the custody and control with-
out in terms relieving them from the
legal obligations imposed on them by
law and without in terms providing
that the child should cease to be re-
garded as their child, the court said
that the adoption proceeding con-
ferred on the child “such rights” as
were the> in “mentioned,"” and it was
held that since neither the statute nor
the proceeding purported to deprive
the child of her right to inherit from
her blood relatives such right was re-
tained, and in particular that she was
entitled to inherit from her natural
father notwithstanding the adoption.
The court remarked that it did not
think that the adoption statute intend-
ed to deprive children of their rights
to inherit from their blood parents
and blood relatives, since to do so
“would raise grave questions where a
child having expectations should be
adopted against its consent or without
its power to consent during the tender
years of minority.”

In Sorenson v. Churchill (1927) 51
SD 113, 212 NW 483, the court said
that the pertinent sections of the
South Dakota adoption statutes were
similar to those in question in Re Dar-
ling (1916) 173 Cal 221, 159 P 606,
infrn, yet the South Dakota court de-
clined to follow the Darling Case. The
court observed that the adoption stat-
ute fixed the status of the adopting
person and of the adopted child and
defined the rights and obligations of
each to the other, without making any
mention of the interests cither might



340
»8]
have in the estate of the other, anl
concluded, therefore, that notwith-
standing the adoption the child was
entitled to take the entire estate of
his natural mother to the exclusion of
the latter's brothers and sisters.

In Re Benner (1946) 109 Utah 172,
166 P2d 257, wherein the court said
that the adoption statute in question
was similar to the statute of South
Dakota dealt with in Sorenson .
Churchill (1927) 51 SD 113, 212 NW
483, supra, the court quoted with ap-
proval language of the latter opinion
to the effect that the adoption statute
did not so limit that part of the suc-
cession statute in question as to cause
an adopted child to lose the right to
inherit from his natural parents, and
that that conclusion was fortified by
the consideration that under the law
of adoption the consent of both natural
and adopting parent is essential, end
by his consent each is bound, whereas,
“no one consents for the innocent and
helpless subject of the transfer that
he shall lose the right to inherit from
his natural parent.”

In Re Roderick (1930) 158 Wash
377,291 P 325, 80 ALR 1398, where the
court stated that Washington adoption
statutes were substantially the same
as those of California, Minnesota, and
South Dakota, and the Washington
provisions were that by the adoption
the natural parents should be divested
of “all legal rights and obligations™ in
respect of the child and the child
should be free from all legal obliga-
tions of maintenance and obedience
respecting them, and should bo to all
intents and purposes the child and
legal heir of his or her adopter or
adopters, and be entitled to all tho
rights and privileges and subject to
all the obligations of a child of such
person or persons begotten in lawful
wedlock, with the proviso that in case
of the decease of persons who have
adopted a child and the subsequent
decease of the child without issue,
property coming from the adopting
parents should descend to their next
of kin and not to the next of kin of
the child, it was held that a child of
the decedent who had been adopted by
a stranger remained entitled to inher-
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it from the decedent and that the con-
sequence was that since he had made
no provision for her in his will and
did not mention her therein, he in law
died intestate as to her and she be-
came entitled to share in the estate
in the same manner as though he had
died intestate. The latter consequence
followed from the statute providing
that if a person shall make his la3t
will and die leaving a child, not named
or provided for therein, who was born
after the making of the will or the
death of the testator, the testator as
to such child shall be deemed to have
died intestate, etc.

In Hale v. Department of Labor &
Industries (1944) 20 Wesh2d 14, 145
P2d 285 (where it was held that a
child who had been receiving compen-
sation from the department of labor
and industries on account of the death
of her father did not lose the right to
further monthly amounts because of
having been adopted by another) the
court stated it was committed to the
rule that an adoption does not effect
a dissolution of the natural relation-
ship between kindred, and that an
adopted child is not deprived of the
benefits arising therefrom, citing the
Roderick Case (Wash) supra.

But compare the California cases,
infra.

A statute which includes as a prin-
cipal or dominant feature the estab-
lishing of the child as an heir of the
adopting parent, without making ref-
erence to the inheritance from natural
parents, is not likely to he construed
as depriving the child of that inher-
itance.

In Shaver v. Nash (1930) 181 Ark
1112, 29 SW2d 293, 73 ALR 901, the
court declared, arguendo, that under
the Texas statute (providing that any
person wishing to adopt another "as
his legal heir" should die in a desig-
nated otlice a written statement of a
character described and that when
made and recorded the statement
should entitle the adopted child to all
the rights and privileges of “a legal
heir” of the adoptive parent) an adopt-
ed child retains all his rights to the
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protection “and to the estate of, his
natural parent.”

In Burncs v. Burnes (1904, CC Mo)
132 F 485, afid (CASth) 137 F 781,
cert den 199 US GO05, 50 L ed 330, 2G S
Ct 746, the court stated that under the
Missouri statutes then applying, no
judicial proceeding was needed for the
adoption of children and that all the
statutes seemed to require was a sign-
ing by the adopting parent of a speci-
fied instrument, its due acknowledg-
ment, and its recording, and that the
effect of it was that the child could
inherit from its foster parent, even
though adopted without his knowledge
or consent; in fact could inherit “both
from his natural father and the adopt-
ing father. Such is and has been the
law of Missouri." But see Wailes v.
Curators of Central College (1953) 363
Mo 932, 254 SW2d 615, 37 ALR2d 326,
infra, 8§83, Involving a very different
statute.

In Slattery v. Hartford-Connecticut
Trust Co. (1932) 115 Conn 163, 161 A
79, involving an adoption in Michigan
under a statute declaring that the per-
son adopting a child shall stand in the
place of a parent to the child and be
liable to all the duties and entitled to
all the rights of a parent, and that the
child shall thereupon become an heir
at law of the person adopting him the
same as if he were in fact the child
of the adopting person, the court said
that, under that statute as construed
in Michigan, the person adopted would
inherit from both natural and adopt-
ing parents even though the statute
did not specify that the child should
retain the inheritance from his nat-
ural parents. The ruling made was
that the child was entitled to inherit
as a child of his natural parent in
Connecticut  notwithstanding, the
court stated, it had seemed wise to the
Connecticut legislature to debar a
child adopted under the Connecticut
statutes from inheriting from his nat-
ural parents.

.

Various cases disclose statements or
intimations to the effect that the child
retains the right of inheritance from
his natural parents notwithstanding
the adoption.
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In Villier v. Watson (1916) 168 Ky
631, 182 SW 869, LRA1918A 820, the
court stated that “all the authorities
agree, that the fact of adoption does
not lose the adopted child’s right of
inheritance from his parents,” and the
court reasoned therefrom that it was
"difficult to see why a child could not
inherit from two or more persons who
might by adoption bestow that right
upon him.”

In Clarkson v. Hatton (1898) 143 Mo
47, 44 SW 761, 39 LRA 748, 65 Am St
Rep 635, the court went so far as to
say that by the adoption the child
becomes, in a legal sense, the child of
the adopting parents, and at the same
time remains the child of his natural
parents, and is not deprived of his
rights of inheritance from them “un-
less expressly so provided by statute."”
That language, however, was doubt-
less used obiter. Compare the ruling
in Wailes v. Curators of Central Col-
lege (1953) 363 Mo 932, 254 SW2d 645,
37 ALR2d 326, infra, 83.

In Rumans v. Lighthizer (1952) 363
Mo 125, 219 SW2d 397, a contest be-
tween the blood kin of the adopted
child on the one side nnd the blood
kin of the adoptifo parent on the other,
both child and parent having died in-
testate (and therefore not involving
the right of an adopted child to inherit
from its natural parents or kin), the
court cited the Clarkson Case (1893)
113 Mo 47, 14 SW 761, 39 LRA 718, 65
Am St Rep 635, supra, as authority for
the proposition that the adopted child
inherits "from its adoptive parents
and from its natural parents.” Yet at
the same time the court observed that
the Missouri adoption statute of 1917
differed materially from the prior law,
nnd the court quoted language of the
1917 Act, including the provision that
when a child is adopted under and in
accordance with the act “all legal re-
lationship, and all rights and duties,
between such child and its natural par-
ents shall cen3e and determine,” nnd
moreover, the court quoted the lan-
guage o' St. Louis Union Trust Co. v.
Hill (1931) 336 Mo 17, 25. 76 swad
685, 689, to the effect that under the
later law an adopted child's relations
with its natural parents cease and by
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}aw it becomes the child of its adopt-
ing parents "for every purpose as fully
as though born to the adopting par-
ents in lawful wedlock,” and that the
adopted child “is taken out of the
blood stream of its natural parents”
and placed, by operation of law, in the
blood stream of its adopting parents.

In Re Klapp's Estate (1917) 197
Mich 615,164 NW 381, LRA1918A 818,
the court conceded, with reference to
an adoption statute declaring that
upon the adoption talcing effect the
child should become an heir at law of
the adoptive parent or parents, the
same as if he or she were in fact the
child of such person or persons, that
it was “pretty well nettled by the ad-
judicated cases that an adopted child
may inherit from both his natural and
adoptive parents.” However, the mat-
ter there to be decided was whether
the adopted child lost the right to in-
herit from the adoptive parent when
he was thereafter adopted by another.

In Re Carpenter’s Estate (1950) 327
Mich 195, 41 Nw2d 319, where the
matter' to be decided was whether the
child remained an heir at law of the
first adoptive parents notwithstanding
a second adoption (the ruling being in
the negative), the court incidentally
stated that “there is no question but
that the child will always remain an
heir at law of her natural parents.”

In Patterson v. Browning (1S96)
146 Ind ICO, 44 NE 993, the court, in
holding that the right of an adopted
child to inherit from the adoptive par-
ent was not destroyed by a second
adoption occurring after the death of
the first adoptive parent, relied, argu-
endo, upon the fact that an adopted
child may inherit from both the nat-
ural and the adoptive parents.

In Dreyer v. Sehrick (19191 103 Kan
495, 185 P 30, the court, in holding
that the fact that a child is the subject
of a second adoption does not cut off
the capacity to inherit under the for-
mer one, asserted that an adopted
child may inherit from both the nat-
ural and the adoptive parents.

Re Anderson’s Estate (1935) 23 Pa
D & C 332, involved the construction
of a will rather than of statutes of
descent or adoption. It was there held
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that the child was entitled to share in
the corpus of a testamentary trust
established for the benefit of the nat-
ural parent for life, to be paid at his
decease “to his child or children liv-
ing,” notwithstanding during the life-
time of his natural parent the child
was adopted by a strunger. It is true
that at one point the auditing judge
said that the question involved the
determination of the status of an
adopted person “as respects inherit-
ance” from or through a natural par-
ent, but in his ruling he in effect
departed from that language. The
opinion in confirmation placed no re-
liance on the mere inheritance laws.
.

The adoption statutes of certain
states have expressly saved the child’s
right to inherit from his natural par-
ents.

Arkansas. — Hawkins v. Hawkins
(1951) 218 Ark 423, 236 S\V2d 733.

Florida.—Re llewett’s Estate (1943)
153 Fla 137,13 So2d 904.

Massachusetts. — Delano v. Bruer-
ton (1889) 148 Mass 619, 20 NE 308, 2
LRA 698.

Hew York. — Re Landers (1917) 100
Misc G35,rIGG NYS 103G; Re Monroe
(1928) 132 Misc 279. 229 NYS -176; R-
Gourlay’ Estate (19-10) 173 Misc 930,
19 NYS2d 122; Re Ferris’ Estate
(1943, Sur) 79 NYS2d 12; Re Fodor
(1952) 202 Misc 1100, 117 NYS2d 331.

Ohio. — National Bank o' Lima v.
Hancock (19-18) 85 Ohio App 1, 88 NE
2d G7 (“nothing in this act shall be
construed as debarring a legally adopt-
ed child from inheriting property of
its natural parents or other kin”); Re
Crossley (1939) 133 Pa Super 524, 7
A2d 539 (involving Ohio statute).

Pennsylvania. — Re Crossley (1939)
135 Pa Super 524, 7 A2d 539 (involv-
ing express provision of Ohio stat-
ute).

Wisconsin.—Re Ries’s Estate (1951)
259 Wis 453, 49 NW2d 483, 50 NwW2d
397.

In Re Hewitt’s Estate (1943) 153 Fla
137, 13 So2d 904, a case involving the
right of an adopted child to inherit
from kindred of the adoptive parent
or parents, and therefore not on its
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facts within this annotation, the Flor-
ida statute of 1933 in question provid-
ed that an adopted child “shall inherit
the estate of its blood parents, but
such blood parents shall not inherit
from such adopted child.”

In Hawkins v. Hawkins (1951) 218
Ark 423, 236 SW2d 733, the court said
it was the settled law of Arkansas that
an adopted child “can inherit from its
natural parents,” and moreover, that
by the adoption statute of 1917 it had
been expressly provided that "the
adopted child should inherit from its
natural parents.”

In Macon, D. & S. R. Co. v. Porter
(1942) 195 Ga 40, 22 SE2d 818, fol-
lowed in Macon, D. & S. R. Co. v. Por-
ter (1942) 68 Ga App 462, 23 SE2d 280,
not involving rights of inheritance but
a question whether the adopted child
remained the child of his natural
father so as to be able to recover for
the letter’s wrongfu’ death, the adop-
tion statute provided that the adoption
decree should declare the child to be
the adopted child of the adoptive par-
ent and capable of inheriting his es-
tate, and that as between them the re-
lation of parent and child should ex-
ist “except that the adoptive father
shall never inherit from the child. To
all other persons the adopted child
shall stand as if no such act of adop-
tion had been taken.”

4-

Notwithstanding the general judi-
cial tendency to uphold the child’s
right to inherit from his natural par-
ents where the adoption statute may
be construed as establishing a person-
al and family status without intent to
affect existing rights of inheritance
(see generally the cases supra, espe-
cially Sorenson v. Churchill (1927) 31
SD 113, 212 NW 438). the California
courts have proceeded to nn opposite
conclusion.

In Re Darling (191(5) 173 Cal 221,
159 P 606, the court declared that the
adoption statute specifying that the
parents of an adopted child nre from
the time of the adoption “relieved of
nil parentul duties" toward and “all
responsibility" for the child and have
"no right over it" had the effect of
providing that the ad< pted child could
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no longer inherit from his parents
because sc far as they were concerned
“he is no longer their child.” The
question presented, however, was
whether the adopted child could inher-
it from his grandfather, representa-
tively in the place of his father de-
ceased, and it was held that he could.

In Re Tilliski’s Estate (1945) 390 Il
273, 51 NE2d 24, the court commented
that, in the Darling Case (Cal) supra,
“The somewhat illogical result was
reached that an adopted child could
not inherit from its natural parents,

but could inherit from its natural
grandparents.” And notice in this
connection Sorenson v. Churchill

(1927) 51 SD 113, 212 NW 488, supra.

In Re Hunsicker (1923) 65 Cal App
114, 223 P 411, where the ndoption
occurred in Pennsylvania under stat-
utes merely providing that it should
be lawful for any person desirous of
adopting any child “us his or her heir”
to present a petition declaring such
desi-e and that he or she would per-
form the duties of a parent to the
child, etc., and that the court, if satis-
fied that the welfare of the child
would be prorpoted by the adoption,
might with the consent of the parents
of the child decree that the child as-
sume the name of the adopting parent
and have all the rights of a child and
heir of such adopting parent and be
subject to the duties of such a child,
and further, that if the adopting par-
ent shall have other children the
adopted one shall share the inherit-
ance only as one of them, and that he,
she, or they shall respectively inherit
from and through each other "as if all
had been the lawful children of the
same parent,” it was held that a nat-
ural daughter of the decedent, the will
not mentioning her or her children,
nor containing any language to indi-
cate that the omission was intentional,
could not claim the estute as a pre-
termitted child (by virtue of the Cali-
fornia statute deciaring that when any
testator omits to provide in his will
for any of his children or for the issue
of any deceased child, unless it ap-
pears thnt such omission was inten-
tional, such child, or the issue of such
child, shall take the same share in the
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estate of the testator as if he had died
intestate), for the court was of the
opinion that the daughter of the dece-
dent was not one of his children under
that statute, the relation of parent and
child existing between her and her fa-
ther having, in the view of the court,
been supplanted by a new relation
created by the adoption. It seems that
the principal contention of the daugh-
ter was that upon the death of the
adoptive parent the natural relation of
parent and child between herself and
father had been restored. One might
have supposed that the import of the
Pennsylvania ndoption statute was
simply to establish the relation of par-
ent and child between the child nnd
the adopting parent and entitle the
child to share by inheritance with the
natural children of the adoptive par-
ent in case of intestacy, nnd that it
disclosed no intent to destroy any
right to inherit from other persons.

In Re Martin’s Estate (1918) 86 Cal
App2d 474, 195 P2d 830. where the
theory of appellant was thnt respond-
ent was not entitled to inherit as a
daughter of the decedent because she
had been adopted out of the family in
the year 1910 by a Minnesota ndoption
decree, the court seemed to assume
that had the adoption been valid the
result contended for would have fol-
lowed, but held that the adoption de-
cree was without effect for want of
proper notice.

.

A few statutes very plainly deprive
the child of the right to inherit from
the natural parents.

In Slattery v. Hnrtford-Connecticut
Trust Co. (1932) 115 Conn 163. 161 A
79, where the court quoted with evi-
dent approval the language of Re Dar-
ling (1916) 173 Cal 221, 159 P 606, to
the effect that it is well settled in all
jurisdictions in which the common law
constitutes the rule of decision that
“the right of inheritance of a child is
affected by its adoption only to the ex-
tent that the statutes bearing on the
matter in terms or by implication pro-
vide,” the court, without quoting or
paraphrasing the Connecticut ndop-
tion statute, remarked that it had
“seemed wise to our legislature to de-
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bar a child adopted under our statute-
from the right of inheritance from
his natural parents, and it has to this
extent established our public pol-
icy.”

In Re Tilliski’s Estate (1945) 390 111
273, 61 NE2d 24, the court noted that
Connecticut had "an express statute

precluding inheritance from the nat-
ural parent.”

And notice the District of Columbia
statute in question in Re Penfield’s
Estate (1949, DC Dist Col) 81 F Supp
622, infra, §3.

Apparently by a recent Minnesota
statute (Laws 1951, ch 508, MSA §8
259.21 et seq) it is expressly provided
that an adopted child (perhaps simp-
ly that an adopted illegitimate child)
shall not inherit from his natural fa-
ther, since in O’Dell v. Hingeveld
(1951) 235 Minn 223, 50 N\V2d 476,
the opinion states that prior to
that statute, an illegitimate child,
adopted by a stranger inherited from
its natural father just as did a legiti-
mate child—the court citing Roberts
v. Rob rta (1921) 1G0 Minn 110, 199
NW 581, supr*

The Missouri statute, which con-
tains strong language touching the
point, has been construed as cutting
off the natural inheritance—see
Wailes v. Curators of Central College
(1953) 363 Mo 932, 254 sSwad 615, 37
ALR2d 326, infra, §3.

In Re Hampton's Estate (1942) 55
Cal App2d 543, 131 I’2d 565, it was
conceded thut the daughter of the
testatrix would have no standing to
contest the will if her adoption by
another in Kansas was valid, the
court stating in reference to that point
that the California Probate Code pro-
vided that “an adopted child does not
succeed to the estate ot' a natural par-
ent when the relationship between
them has been severed by the adop-
tion.” citing Re Darling's Estate
(1916) 173 Cal 221. 159 P 606, supra.
But in the Darling Case the court
distinctly stated: “There is no pro-
vision in any of our statutes of suc-
cession or those relnting to adoption
thnt in terms refers to the matter of
inheritance.”
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83. Inheritance from grandparents
or other natural kin.

The right of the child to inherit
from his grandparents or other natural
kin, or to share in the distribution of
personalty of intestate persons so re-
lated, is not affected by the adoption
except as the statutes otherwise pro-
vide—see the general citation of cases
touehing t.iis point, supra, § 1.

In the following cases, such right
was upheld:

California.—Re Darling (1916) 173
Cal 221, 159 P 606.

Colorado.—Re Wilson
Colo 159, 33 P2d 969.

District of Columbia.—Re Pcnfield’s
Estate (1949, DC Dist Col) 81 F Supp
622.

Georgia.—Macon, D. & S. R. Co. v.
Porter (1942) 195 Ga 40, 22 SE2d 818,
followed in Macon, D. & S. R. Co. v.
Porter (1942) 68 Ga App 462, 23 SE2d
280.

Indiana. — Humphries v. Davis
(1885) 100 Ind 274, 50 Am Rep 788;
Billings v. Head (1916) 184 Ind 361,
111 NE 177; Head v. Leak (3916) 61
Ind App 253, 111 NE 952.

lowa.—Wagner v. Varner (1879) 50
lowa 632.

Kansus. — Bartram v. Holcomb
(1921) 109 Kan 87, 198 P 192.

Missouri.—St. Louis Union Trust
Co. v. Kaltenbach (1913) 353 Mo 1114,
186 Ssw2d 578. But sec Wailos v. Cu-
rators of Central College (1953) 363
Mo 932, 254 Sw2d 615, 37 ALR2d 326,
infra, this section.

New York.—Re Landers (1917) 100
Misc 635, 166 NYS 1036; Re Gourlay’s
Estate (1940) 173 Misc 930, 19 NYS2d
122.

Utah. — Re Benner (1916) 109 Utah
172, 166 P2d 257.

(1934) 95

In Re Landers (1917) 100 Misc 635,
166 NYS 1036, the right of the child,
a half sister cf tiie decedent, to share
equally in the distribution of person-
alty with a sister of the whole blood
was held unaffected by the adoption
statutes (which, as first enacted, de-
clared that the adopted child and the
adoptive parent should sustain toward
each other the legal relation of pnrent
and child and have all the rights and
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be subject to all the duties of that re-,
Intion, “excepting the right of inherit-
ance," but which as amended, left out
the words “excepting the right of in-
heritance,” and substituted the words
"including the right of inheritance,”
and further declared that the heirs and
next of kin of the adopted child should
be the same as they would be were he
the legitimate child of the adopting
parent, nnd also that “his rights of in-
heritance and succession from his nat-
ural parents remain unaffected by such
adoption™), for although the statutes
mado no reference to other kin of the
adopted child the court concluded that
this simply indicated that “there is no
altered relation created by statute.”

The grandchildren of an intestate
have frequently been allowed to share
as heirs or distributees notwithstand-
ing adoption by a stranger.

In Re Darling (1916) 173 Cal 221,
159 P 606, the view taken was that the
California adoption statute (providing
simply for an order of adoption declar-
ing that the child “shall thenceforth
be regarded and treated in all respects
as the child of the person adopting,"
nnd that the £hild nnd the person
adopting shall sustain toward each
other the legal relation of parent and
child and have nil the rights and be
subject to all the duties of that rela-
tion, and further, that the parents of
an adopted child shall from the time of
adoption be “relieved of nil parental
duties" toward nnd all responsibility
for the child nnd have “no right over
it") did not have the effect of provid-
ing in any manner, either expressly or
by implication, that an adopted child
should not inherit from blood rela-
tives, and accordingly it was held that
the child was entitled to share in the
estate of his grandfather, representa-
tively through his deceased father,
under that provision of the code de-
claring that if a decedent leaves no
surviving husband or wife but leaves
issue, the whole estate shall go to such
issue and that if such issue consists of
more thnn one child living, “or one
child living and the lawful issue of one
or more deceased children,” then the
estate should go in equal shares to the
children living, “or to the child living
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and the Issue of the deceased child or
children by right of representation.”
In short, the adopted child in that
case remained the "issue” of his grand-
father underthe law  succession not-
withstanding the adot.Jon.

In St Louis Union Trust Co. v. Kal-
tenbach (1945) 353 Mo 1114,186 S\v2d
578, the court, in holding that the child
remained capable of inheriting from
his grandfather, that is, the court
said, “through his own father,” not-
withstanding the California adoption
proceeding, noted that the Missouri
statute did not expressly provide that
an adopted child should not inherit
from his natural parents, and in that
connection the court referred to the
language of Clarkson v. Hatton (1898)
143 Mo 47, 44 SW 761, 39 LRA 748, 65
Am St Rep 635, to the effect that an
adopted child remains the child of its
natural parents "and is not deprived
of its rights of inheritance from them
unless expressly so provided by stat-
ute.” However, in the Kaltenbach
Case the specific ruling was simply
that the minor child did not lose his
rights of inheritance through his own
father by a proceeding of which the
father had been given no notice and
In which no guardian ad litem had
been appointed to represent and pro-
tect the child’s interests.

In Re Gourlay's Estate (1940) 173
Misc 930, 19 NYS2d 122, it was held,
upon the authority of Re Landers
(1917) 100 Misc 635, 166 NYS 1036, su-
pra, and seemingly under the same or
similar statutory provisions, that a
child adopted in New Jersey was en-
titled to share in New York in the dis-
tribution of New York assets of which
the child’s natural grandfather had
died possessed.

And, in general, sec the cases infra,
84.

It may be noted that in Re Esposito’s
Estate (1943) 57 Cal App2d 859, 135
P2d 167, it was held that a grand-
daughter of the testator, notwithstand-
ing her adoption by a stranger, could
claim under the will, substitutionaily,
an interest in the estate left to her
father, the father having predeceased
the testator, for notwithstanding her
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adoption the granddaughter was a
“lineal descendant” of her grandfath-
er within the meaning of the statute
providing that if a devisee or legatee
dies during the lifetime of the testator
the testamentary disposition to him
fails unless an intention appears to
substitute another, except that when
any estate is devised or bequeathed "to
any kindred” of the testator and the
devisee or legatee dies before the tes-
tator “leaving lineal descendants,”
such descendants shall take the estate
in the same manner as the devisee or
legatee would have done had he sur-
vived the testator. The argument to
the contrary was largely based on a
further statute which dealt with the
rights of illegitimate children, but
which the court held did not apply and
did not control the plain language of
the statute first above referred to.
The court noted that the granddaugh-
ter’s claim was not founded upon tho
succession lows but arose under the
laws relating to wills.

It may be noted that in Taylor’s Es-
tate (1946) 57 Pa D & G 311, it was
held that the child, an illegitimate
son of a daughter of one William Mc-
Daniels. could take under the provision
of a will directing distribution "to the
issue of William McDaniels"; this not-
withstanding the child had been adopt-
ed by a stranger and the adoption stnt-
uto provided that adopted persons
should not be entitled "to inherit or
take from or through their natural
parents, grandparents, or collateral
relatives.”

.

Rut in Ro Ries’s Estate (1951) 259
Wis 453, 49 NW2d 483. 30 Nw2d 397.
where it appeared that in the year
1947 the Wisconsin legislature hud re-
phrased and condensed the 1lmenage
of the adoption statute which was in
question in Re Sauer (1931) 216 Wis
2S9, 257 NW 2S9, supra. 82, although
generally it seems without intent to
change the meaning, but there was
added the distinct provision: "The
adopted person does not lose the right
to inherit from his natural parent,” it
was held that the addition of thnt pro-
vision, which had been included to
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codify the ruling made in the Sauer
Case,’had the effect of preventing any
extension of the doctrine of inherit-
ance from natural relatives additional
to parents, and that consequently the
child in question by reason of her
adoption was prevented from inherit-
ing from her father's aunt. The court
conceded that but for the added provi-
sion of the statute the Sauer Case
might have become a precedent for de-
cisions allowing adopted children to
inherit from their natural relatives
generally, but, the court said, “now the
amendment has intervened,” so as to
set as a limit the point of decision in
the Sauer Case. The language of the
first sentence of that section of the
adoption statute in question, as altered
by the legislative condensation and re-
phrasing, contained the words that
the effect of the order of adoption
should be to “completely change the le-
gal status” of the adopted person, lan-
guage which scetns to readily lend
itself to the construction that the
adopted relationship was to be substi-
tuted for the former one.

In Wailes v. Curators of Central
College (1933) 363 Mo 932, 251 Sw2d
645, 37 ALR2d 326, the first Missouri
case to require a decision of the ques-
tion whether an adopted child may in-
herit from or through its natural
parents, the question was answered in
the negative, this on the strength of
the langunae of the Missouri adoption
statqte of 1917 providing that when a
child is adopted in accordance with
the provisions thereof all legal rela-
tionships "and all rights and duties be-
tween such child and his natural par-
ents shall cease and deter-
mine" and such child shall thereafter
be deemed and held to be “for every
purpose” the child of his parent or
parents by adoption as fully as though
born to him or them in I-wful wedlock.
The court stressed that it required
“some ingenuity to reason that ‘’all
rights’ means all except one.” There
the precise question was whether the
adopted children were the heirs of
their grandparents, and therefore
could be pretcrmitted hoira entitled to
take notwithstanding the joint will of
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the grandparents, made no mention of
them and they were the only children
of the only child of such persons and
such child had predeceased the dece-
dents. The conclusion reached was
that the children, having been validly
adopted by strangers, were not heirs
of their grandparents, and, therefore,
could not be pretermitted heirs of such
persons. The court cited Clarkson v.
Hatton (1893) 143 Mo 47, 44 SW 761,
39 LRA 748, 65 Am St Rep 635, as indi-
cating that prior to the 1917 change in
the adoption law of Missouri an adopt-
ed child might inherit from.both adop-
tive and natural parents.

In Young v. Bridges (1933) 86 NH
135,165 A 272, the child, who was born
in wedlock, had unquestionably inher-
ited her mother's interest in the real
estate in question, since that interest
had come to the mother upon the death
of the grandmother and had passed to
the child upon the mother's death and
was clearly unaffected by the subse-
quent adoption proceeding. The adop-
tion then occurred, after which the
maternal grandfather, who ownod an
interest in the same real estate, died.
The ruling made under those circum-
stances was that the child could not
share in the real estate as an heir of
the grandfather, notwithstanding the
statutes as amended made illegiti-
mates “heirs of the mother and her
kindred," for the court was of the opin-
ion that the adoption statute in mak-
ing the adopted child “the child of
the petitioner to all legal intents and
purposes,” fairly disclosed an inten-
tion that the adoption should estab-
lish a “change of status by which in
general the relatives become strangers
in legal aspect and others take their
place.” The court took the view that
the general purpose of the statute wns
to free the child from hia status aris-
ing from his relationships by blood
and to give him a new status and that
he was to be regarded as “taken in le-
gal contemplation from hia natural
family and made a member of a new
family.” As supporting that conclu-
sion the court examined the dilemmas
which can arise when the dual inherit-
ance is preserved, by which striking
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inequalities can result, and the court
said that when no dual inheritance has
been explicitly enacted "the argument
against its implication is reinforced
by the unnatural and abnormal pos-
sibilities to which it leads." It is to
be noted that the adoption statute
there in question contained no terms
peculiarly decisive of the problem, for
it merely provided in not unusual
terms that the child should bear the
same relationship to the adopting par-
ents and their kindred in respect to the
inheritance of property, and all other
incidents pertaining to the relation of
parent and child, that he would bear
were he the natural child of such par-
ents, except that he should not 'ake
property expressly limited to the heir3
of the body or bodies of the adopting
parents, and should he die under age
or intestate, leaving property received
by gift “or inheritance from his nat-
ural kindred,” such property should be
distributed as if there had been no de-
cree of adoption. As to the language
last quoted from the statute, the court
was of the opinion that any supposed
implication thereof contrary to the
conclusion reached could be explained
by the possibility that at the time of
adoption a child might have become
the owner of property received by in-
heritance from natural kindred.

In Re Hunslcker (1023) 65 Cal App
114, 223 P 411, where the Pennsylvania
adoption statute (declaring it to be
lawful for any person desirous of
adopting any child as his or her heir
to present a petition, etc., nnd stipulat-
ing that the decree of adoption should
provide that the child should assume
the name of the adopting parent and
have all the rights of a child and heir
of such parent and be subject to the
duties of a child nnd that in case the
adoptive parent has other children, he,
she, or they should respectively inherit
from and through each other “as if all
had been the lawful children of the
same parent”) was held not to entitle
the daughter of the decedent to take
as a pretcrmitted child hv virtue of the
California statute providing that when
any testator omits to provide in his
will for any of his children, or for “the
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issue of any deceased child,” unless it
appears that such omission was inten-
tional, such child, or the issue of such
child, shall have the same share in the
estate of the testator as if he had died
intestate, since the daughter had
been adopted by a stranger, the fur-
ther conclusion reached was that the
children of the daughter were not
entitled to share since they could
not be described as "the issue of
any deceased child” within the lan-
guage of the California pretermission
statute.
*

Some of the statutes expressly save
the right of the child to inherit from
his natural Kin.

Georgia.—See Macon, D. & S. R. Co.
v. Porter (1912) 195 Ga 40, 22 SE2d
818, followed in Macon, D. & S. R. Co.
v. Porter (1942) 68 Ga App 462, 23 SE
2d 280, supra, §2.

Massachusetts.—Delano v. Bruerton
(1889) 148 Mass 619, 20 NE 308, 2 LRA
698.

Ohio.—National Bank of Lima v.
Hancock (1949) 85 Ohio App 1, 88 NE
2d 67 (“nothing in this act shall be
construed as debarring a legally
adopted child from inheriting proper-
ty of its natural parents or other
kin”); Re Crossloy (1939) 135 Pa Su-
per 524, 7 A2d 539 (involving Ohio
statute).

Pennsylvania.—Re Crossley (1939)
135 Pa Super 521, 7 A2d 539 (involv-
ing Ohio statute).

+

Pennsylvania and District of Colum-
bia statutes have expressly cut oif the
child’s right of inheritance from nat-
ural kin. Re Penfield’s Estate C1919.
DC Dist Col) SI F Supp 622: Re Zocdl’s
Estate (1912) 345 Pa 113. 29 A?d 31,
cert den 318 US 778. 87 L ed 1116. 63 S
Ct 855; Re Crossley (1939) 135 Pa
Super 524, 7 A2d 539: Re Fisher (1942,
Pa) 58 Montg Co LR 134; Re Wessman
(1941, Pai 29 North Co R 212: Re Kal-
lenberger’s Estate (1946, Pa) 36 Del
Co 389.

The Pennsylvania statute of 1917, in
question in Re Zoell’s Estate (1912)
345 Pa 413, 29 A2d 31, cert den 318
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US 778, 87 L ed 1146, 63 S Ct S35, con-
tained the express provision that
adopted persons "shall not be entitled
to inherit or take from or through
their natural parents, grandparents, or
collateral relatives.” Thereunder it
was held that appellant, a niece of the
intestate, who had been adopted by
another in New Jersey, was not enti-
tled to share in the estate even though
the New Jersey decree purported to
save to the child rights of natural in-
heritance.

In Re Penfield's Estate (1949, DC
Dist Col) 81 F Supp 622, it was held
that a Nevada adoption decree of
March, 1922, did not exclude the adop-
tee from receiving as next of kin of
a decedent personal property in the
District of Columbia, notwithstanding
the code of the District, becoming ef-
fective August 25, 1937, declared that
all rights and duties “including those
of inheritance and succession between
the adoptee, his or her natural parents,
their issue, collateral relatives, etc.,
shall be cut off,” for the statute also
provided that it should have no retro-
active effect and should not be con-
strued as affecting in any way the
rights and relations obtained “by any
decree of adoption entered prior to
August 25, 1D37.”

The ruling in Stamford Trust Co. v.
Lockwood (1922) 98 Conn 337, 119 A
218, did not involve the question
whether an adopted child may take by
inheritance from his natural parent or
kin, but whether the testamentary
words “the lawful issue." as applied to
children of n son of the testator, in-
cluded one who was born after testa-
tor’s death and was adopted by a
stranger. It was held timt. by force of
the adoption statute, the grandchild
ceased to be the child of her father and
became the child of her parents by
adoption and could not take as "lawful
issue.” The report does not set out or
paraphrase the statutory language
construed to have had that effect, but
seemingly it was language explicitly
cutting off the right of inheritance—
see Slattery v. Kr.rtford-Connecticyt
Trust Co. (1932) 115 Conn 163, 161 A
79, supra, 82.
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8 4. Inheritance in two capacities from

one estate.

Decisions from Colorado, lowa, Kan-
sas, and Utah have allowed a child
adopted by his grandparent to take as
a "child” of the grandparent and also
to take as a grandchild representing
the stock of the immediate parent de-
ceased. the latter recovery (except in
Utah) having been allowed under stat-
utes of descent and distribution mani-
festly designed to avoid the inequality
which would result from an entire ex-
clusion of the stock of the immediate
parent, where a brother or sister of
the latter survives, and seemingly not
with any intent to produce a double
inheritance.

In Wagner v. Varner (1879) 50 lowa
532, where the intestate had adopted
the two children of a deceased daugh-
ter, and was survived by them and also
by certain children, it was held that
the adoptees were entitled to share in
the estate as children and also as
grandchildren, taking in the latter
capacity the share their mother would
have taken had she outlived the dece-
dent—this because the adoption stat-
ute declared that the rights, duties,
and relations between parent and child
by adoption should in al! respects, in-
cluding the right of inheritance, “be
the same that exist by law between
parent and child by lawful birth,” and
the descent statute provided thnt in
case a child of the decedent bo dead
the heirs of such child shall inherit
the share such child would have taken
had he outlived his parent. The court
said that there was no escape from tho
conclusion announced unless it could
be said thnt a child by the adoption
becomes disinherited br its natural
parent, and the court noted that in cer-
tain contingencies adoption could be
had without the consent of the natural
parents, so that, in the view of the
court, under the contention made an
adopted child might be "disinherited
by the natural parent without the con-
sent of the latter.” The further ar-
gument of tho oninion was that by the
adoption the child acquires certain ad-
ditional rights and there was nothing
in tho act of adoption which in and of
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i[tse]If took away existing rights or any
which might subsequently accrue, ex-
cept as by statute provided, that the
grandchildren in question remained
the children of their natural parents,
and the act of adoption did not deprive
them of the statutory right of inherit-
ing from their natural parents; in fact
the court said: “We think the con-
trary is expressly provided.” It may
be noted, however, that in such a situ-
ation as that presented, no right to in-
herit from the natural parent is in-
volved, the latter having predeceased
the intestate; the question arising is
simply whether the adopted child may
share twice in the one estate.

In Bartram v. Holcomb (1921) 109
Kan 87,198 P 192. where the intestate
had had two children, one of whom
died in his lifetime leaving an only
child, and such child was then adopted
by the intestate and survived him and
eventually claimed one shnre in the
estate as the representative of his
mother and another ns adopted son,
the court in allowing the double shar-
ing regarded it as the logicnl result of
the rule that an adopted child may in-
herit from both the naturnl and the
adopted parents, the court in that con-
nection stating that the only question
presented was whether the grandson
could inherit from his grandfather as
an adopted child “and at the same time
as the sole surviving heir of his moth-
er.” The court did not set out or para-
phrase the language of the descent
statnte, but evidently it was one in
the familiar form dividing the estate
of an intestate into ns mnny shares as
there are children surviving and chil-
dren decensed who have left issue sur-
viving.

In Re Wilson (1934) 95 Colo 159, 33
P2d 969, where, following the decease
of both natural parents, the child was
adopted by his grandfather, it was
held that upon the latter’s death the
child was entitled to inherit from his
grandfather both as an adopted child
and as n grandchild, since the statutes
of descent and distribution provided
that intestate property should go to
the decedent’s children surviving and
to the descendants of his children who
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were dead, while the adoption statute
simply provided that to all intents and
purposes legally adopted children
should be children and legal heirs of
the persons adopting them and was to
be construed as depriving an adopted
child of nothing but as conferring on
him certain additional rights of in-
heritance.

In Re Benner (1946) 109 Utah 172,
166 P2d 257, the only surviving heirs
of the intestate were three grandchil-
dren, the issue of a deceased daughter,
and the intestate had adopted one of
those grandchildren. It was held that
the child did not thereby lose the right
to inherit from and through his moth-
er, for in its bearing on that question
the adoption statute merely provided
that the adopted person and the adop-
tive parent should sustain the legal re-
lation of parent and child and have nil
the rights nnd be subject to all the
duties of that relntion and that the
natural parents should be relieved of
all pnrental duties toward and all re-
sponsibility $or the child and should
have "no further rights over it,” and
the court was of the opinion that the
reasonable construction of that lan-
guage was that it did not touch the
matter of inheritance but had ref-
erence rather to custody and control.
Moreover, the conclusion which was
held to follow (one judge dissenting)
was that since the statute of descent
and distribution provided thnt if a
decedent leaves no husband or wife but
lenves issue, the whole estate should
go to such isaue, the child was entitled
to take a one-third share as “issue,”
besides the greater share he was en-
titled to as adopted child.

But in Billings v. Head (1916) 181
Ind 361, 111 NIC 177, where the dece-
dent left us his heirs a widow, four
children, and a grandchild (the latter
being the daughter of a dcceasod son
who hnd been adopted by the grand-
father), it was held with reference to
the statutes of descent providing thnt
an intestate’s land should descend one-
third to his widow and the remainder
to his children equally, and that if a
child be dead leaving a child surviving
the latter should take the share which
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the parent would have inherited if liv-
ing, and also with reference to the
adoption statute providing that an
adopted child should be entitled to all
the rights in the estate of the adopt-
ing father or mother, by descent or
otherwise, that the child would be en-
titled to if a natural heir of the adopt-
ing father or mother, that the grand-
child in question was entitled to take
either two-fifteenths of the estate as
the representative of her father or
two-fifteenths as the adopted daughter
of the intestate but was not entitled to
take a double share. The court con-
ceded that the stitutes contained no
language dealing with the situation
presented, placing the decision upon
the broad ground that it was “not the
legislative purpose" that an adopted
grandchild should ever inherit more
of the adopting parent’s estate than
would one of his natural children.
It was not decided in that case
whether the grandchild took as adopt-
ed child or on the contrary through
her father, although the* court point-
ed out thnt in the future it might be
important to know under which
statute, the adoption statute or the
descent statute the interest was
taken, for by an express provision
of the adoption statute if an adopted
child should die the owner of prop-
erty acquired through tho adop-
tion, rather than ns a blood descend-
ant, the samo should descend to the
heirs of the adopting fnther or mother
and not otherw se. Later in Head v.
Leak (1D1G) 61 Ind App 253. III NE
952, Involving a distribution of the
surplus of personal estate of the de-
ceased adoptive parent, the grand-
father of the adopted child, it wan
held that the principle to be followed
in determining in which capacity tho
child took fron her grandfather was
that she should be held to take in that
capacity which would give her the
greatest interest and that since there
was no proviso attaching to the fur-
ther descent of property taken as a
natural heir and it would descend ac-
cording to the general laws of descent,
and the child's rights in the property
would consequently be greater as a
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natural heir than as an adopted child,
the conclusion indicated was that she
took as a natural heir through her de-
ceased father.

In Morgan v. Reel (1905) 213 Pa 81,
62 A 253, it was held that the adoption
statute, providing that the adopted
child should have the rights of a child
and heir of the adopting parent, al-
though if the latter should have other
children the adopted child could share
only as one of them, and that in case of
intestacy, he, she, or they, should re-
spectively inherit from and through
each other as if all were the lawful
children of the same parent, certainly
did not expressly provide for the case
of a grandparent adopting his grand-
child, yet thnt nevertheless the intent
wns plain that the stntus of the adopt-
ed child should be equal but not su-
perior to that of the others and thut
such intent was enough to indicate
thnt the child could share in the grand-
father’s estate only a3 his child by
adoption and could not also share as a
representative of her deceased mother.
The result wns thnt the estate was
held to doncend in four stocks: one to
ench of the two actual daughters, an-
other to the adopted daughter, and the
remaining one to tho son of the de-
ceased daughter. Said the court:
“Thus, nnd thus only, can the equality
intended by the statute bo main-
tained." In Reel’s Estate (1902) 12
Pa Dist 608, involving the samo es-
tate Rnd adopted child and right of in-
heritance as were in question in Mor-
gan v. Reel (Pa) supra, it hnd been
held (contrary to the later ruling in
the Morgan Case) that the grandchild
of decedent having been adopted by
him was entitled to take a fourth share
of the estato ns his child and nlso an
eighth ns a natural grandchild, the
latter by virtue of tho statute of in-
heritance entitling issue of a deceased
child to take the share of the parent,
representatively.

In Delnno v. Eruerton (1889) 148
Mass 619, 20 NE 308, 2 LRA 60S, where
the intestate, who left as his heirs at
law and distributees five dnughtcrs
and also a grundson, the latter the
only child of a deceased son, and he
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had adopted the grandson, and the
adoptee claimed a share in the person-
al estate as an adopted son and also a
further like amount as a grandson rep-
resenting his deceased father, relying
upon a provision of the adoption stat-
ute that "no person shall, by being
adopted, lose his right to inherit from
his natural parents or kindred,” the
court was of the opinion that in mak-
ing the latter provision the legislature
was not to be understood as intending
that the word “kindred” should in-
clude the adopting parent, the intent
having been rather to save the right
of inheritance “from other parties,”
after having provided for the right of
inheritance from the adopting parent.
The court stressed that it was not deal-
ing with the question whether the
grandson could inherit as a son by
adoption nnd at the same time inherit
as a son of his own father, but
the sole question was as to the right to
inherit from the grandfather in two
capacities. The court did not cite the
statutes of descent, which evidently
provided for the division of personalty
of an intestate into as many shares as
he leaves children surviving ard chil-
dren deceased who have left issue sur-
viving.

In Burnes v. Burnes (1904. CC Mo)
132 F 485, n(Td (CA8th) 137 F 781, cert
den 199 US 005. 50 L ed 330, 26 S Ct
746, the court, although conceding that
under the then Missouri statute (which
seemed to require no judicial proceed-
ing but simply the signing by the
adopting parent of acertain instrument,
and its due acknowledgment and re-
cording) the effect of nn adoption was
that the child could inherit both from
the natural father and the adoptive
one, snid that the child could not in-
herit “from one person's estate in the
dual cnpnelty of a blood relation and
as an adopted child."

In Grimes v. Grimes (1933) 207 NC
778, 178 SE 573, involving the rights
of an ndoptcd child in the estate of
his grandfather who hnd died intes-
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tate, it was apparently not disputed
that the child was entitled to share in
the interest which his mother, a
daughter of the intestate, would have
taken had she not predeceased him,
but the child’s additional claim that
since he had been adopted by his unci”,
a son of the intestate, and the uncle,
too, had predeceased the intestate,
claimant was entitled to take a further
share, representatively, through the
uncle, wns disavowed, this upon the
ground that the effect of the adoption
was simply to create in the child
a right to inherit from the adoptive
parent and not to inherit through him
from the latter’s kin. The fact that a
blood relationship existed between the
child and the adoptive parent and the
latter',s father was held not to alter
the result.

It mny be noted that in Einstein v.
Michaelson (1919) 107 Misc 6C1, 177
NYS 474, the ruling made was simply
that the only child of the testator’s de-
ceased son, which child hnd been
adopted by the testator, could not take
under the will both as a child and as a
grandchild. r

And in Mississippi Valley Trust Co.
v. Palms (1950) 3G0 Mo 010, 229 S\vad
675, involving the right of grandchil-
dren of the testator to take under his
will as “heirs at law,” so designated
by the instrument, a .d consequent-
ly not in strictness within the scope of
this annotation, the conclusion reached
wns that since tho will manifested
throughout its provisions the testa-
tor’s intention to provide equally for
his children, nnd also for his grand-
children per stirpes, the two grand-
children in question could not take
as such, and also as adopted children
of their mother’s sister, although the
court seemed to concede that despite
their adoption the children remained
heirs of their natural mother and, had
their grandfather died intestate, might
have been entitled to share in his es-
tate through her.

W. W. Allen.
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Motor Vehicles

DRIVERS’ LICENSES—

Nebraska motor vehicle statute that
provides for summary suspension,
after accumulation hy traffic convic-
tions of 12 or more point vitiations,
.of driver’s license does not violate
Due Process Clause.

A revocation for traffic violations
under the point system 0l our statute
involves a substantially di.'ferent sit-
uation than revocation under Finan-
cial Responsibility Acts. Those acts
are founded upon the premise that
ethe motorist involved in an acci-
dent may be at fault. In Bell .
Burson, 402 U.S. 535, 30 L\V# 4607
(1971), the U.S. Supreme Court* held
that before the driver's license and
registration of the motorist could be
revoked there must be a determina-
tion made at a hearing “appropriate
to the nature of the case" that there
Is a reasonable possibility he is in fact
at fault. In those situations the dan-,
gcr that the Court wishes tc guard
against is an unreasonable possibility
of wrongfully depriving the motorist
of a valuable entitlement. Under the
point system of revocation as estab-
lished by our statutes, the possibility
of error Is unlikely and the procedural
safeguards that are inherent In the
system afford nn opportunity to cor-
rect before irreparable damage occurs
such as might happen.

The challenged statute prescribes
the number of points to be assessed
against the licensee for each convic-
tion under the various categories of
violations. It provides for revoca-
tion of the license If there is an
accumulation of 12 or more points
within a two-year period. The statute
specifics the duty of tribunals In
which the traffic conviction takes
place with reference to entry of judg-
ment In such case and requires the
forwarding of an abstract of she con-
victions to the director of the Depart-
ment of Motor Vehicles -The abstracts
.Set forth the date of the violation;
the date of hearing; the name and
address of the motorist; the date of
his birth; his operators license num-
ber;. the vehicle number; and docket
and page number of the proceedings
In the court; the Judgment of co:v-'
victlon' including fine and costs; the
plea; a description of the offense;
the name of the enforcing agency
and the officer's name; the.date of
any appeal from the judgment or the
date the appeal waa dismissed if that
Is the case; and a formal certificate
for a Judge, clerk, or magistrate to
sign.

Every motorist is charged with no-
tice of the contents of the statute
specifying the points asse.Aed for the
various violations. For every .offense
he has or Is afforded an opportunity
fdr hearing. He therefore Is charged

by law with knowledge that his li-
cense Is in jeopardy and at all times
is charged by law with notice of the
state of his record as it pertains to
points charged against him.

.The information required to be set
forth in the abstracts- of conviction
is entirely adequate to readily deter-
mine if mechanical or identification
errors have occurred.

If errors do occur, or if there should
be fraud, or an absolutely void judg-
ment, the statute affords a remedy.
The statute provides for an appeal
from an order of revocation to the
district court and authorizes the judge
to stay the order of revocation pend-
ing the appeal. There is a full evi-
dentiary hearing and no fact find-
ing of the director is binding on the
courts.

In a very real sense, the essential
facts have been determined in judi-
cial proceedings in connection with
each conviction. In a very real sense
the director acts only ministerially.
The result — the revocation — flows
from the operation of the statute
upon the already judicially deter-
mined facts, that is, the series of
convictions of traffic offenses. These
circumstances do, in our* opinion,
make the procedures applicable to
revocation of the drivers license for
an accumulation of points for traffic
offense convictions clearly disting-
uishable from revocation under a fi-
nancial responsibility law ?s in Bell
v. Burs’on. The financial responsibility
statutes create without a hearing a
presumption of fault. Tills is their
constitutional deficiency. Such a sit-
uation does not exist in the case
here Involved. Under the statutory
'scheme of Nebraska, no notice and
hearing were required befdre the Is-
suance of the order of revocation. —
Clinton. J.

—Neb. SupCt; Stauffer v. Weedlun,
3/10/72. [ |



Hp»cbra?ka Motor Vehicle
[IPoint System Is Upheld. « ...

[/ Although the U.S. Supreme Court has recently
I cast doubts on die constitutionality of motor ve-
Mticle financial responsibility acts that deprive a
driver of,his license without a presuspension hear-
ing, Bell v. Burson, 402 U.S. 535, 39 LW 4607
(1971), the Nebraska Supreme Court finds a way
to sustain Nebraska’s ex parte point system. Due
process docs not invalidate a system that automat-
ically deprives a driver of his license after he
accumulates a predetermined number of traffic
violation points. (Stauffer v. Weedlun, 3/10/72)

Revocation under the state point system ''in-
volves a substantially different situation” than re-
vocation under financial responsibility acts. Those
acts are founded upon a premise that the motor-
ist involved in an accident may be at fault. In
those situations, the danger the court wishes to
guard against is the possibility of wrongfully de-
priving the motorist of a valuable entitlement.

Every motorist is charged with notice of the
contents of the statute specifying the points as-
sessed for the various violations and, since for
every offense the motorist has or is afTorded an
opportunity for u hearing, he is charged by law
with knowledge that his license is in jeopardy.

In a very real sense, the essential facts leading
up- to the revocation have been determined in
judicial proceedings in connection with each con-
viction. The Director of Motor. Vehicles acts only
ministerially and the result — revocation — flows
from the operation of the statute upon the al cady
judicially determined facts. (Page 2633)
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plaint and, on appeal, the union mem-
bers assert that slnco Individual liabil-
ity for concerted action in violation
of their contract is precluded under
Section 301, a state cannot Imposo
that liability.

It must be concluded that the fed-
eral preemption doctrine has with-
drawn tho diversity remedy stated in
count 3. See San Diego Building
Trades Council v. Garmon, 350 U.S. 230
(1050); Street, Electric By. and Motor
Coach Employees v. Lockrldgc, <I(8
U.S. 274, 30 LW 4741 (1071). Although
(lection 301 does not grant federal
courts exclusive Jurisdiction over con-
troversies within the Act's purview,
a slate court—or a federal diversity
court—is not free to apply IncMvldunl-
I'led local rules when called upon to
resolve unlou-employor disputes. Sec-
tion 301(a) Is peculiarly one that calls
for uniform law. Teamsters v. Lucas
Flour Co., 301) U.S. Gt (1002). In light
of federal lulior ixtlley, legislative his-
tory, and congressional intentions, It
m isL be concluded that Section 301
was enacted In part Lo prevent tho
assessment of damages against In-

dividual union members for tho al-
leged misconduct staled in count
2. Any conflicting stale rulo must

?(ive way to tho federal princlplo.—m
uloy, J,

—OA 7; Sinclair Oil Corp. v. Oil-
Chemical Workers, 10/0/71.

NTIHIKKH—

Union adherents' mere participa-
tion In sit-down skllie, absent estab-
lished grievance procedures and un-
accompanied by violence, threats of
violence, or damage to employers'
property, docs not deprive them of
Taft Act Section 7 protection,

The om[>loyeos here were dis-
charged after they engaged in a sit-
down strike In protest six other em-
ployees' discharge. The six employees
Imd been dissatisfied with the prog-
less of hiirgulning and engaged In a

work slowdown.
The company relies on NLItll
V. Funster! Metallurgical Corp., 30

UH. 2<0 (11)310, and argues that the
sit-down strike did not cunstltute
concerted activity protected under
Hccllun 7 of the Taft Act. The dis-
charges would therefore be for cause
nnd would not violate Bcctlons 11(a)
(3) and (1). In Fansteel, Gt employ-
ees, In response to their employer's
unfair labor |Eractices, look over and
held two of the employer's key build-
ings thereby causing the reootlo let*
of the plant lo cease operation. After
the cmnloyccs' shift had ended, the
plant s superintendent demanded
that the employees leave. After they
refused, they were discharged. Thoy
continued to hold the buildings for
iilno days, during which timo a
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pitched battle occurred between work-
ers and police officials upon efforts of
the police to evict the strikers. The
Supreme Court held that when the
employees resorted to “that sort of
compulsion” they took a position out-
side tho protection of tho statute.

Tho company contends that all sit-
down strikes arc thus unprotected by
Section 7 and arc not a legitimate
weapon to bo used in the field of
labor relations. Since Fanstccl how-
ever, tho cases arc cloarly contrary
to this contention.

For example, NLRB v. American
Mfg. Co., 100 F.2d 01 (CA2 1039), in-
volved a temporary work stoppage in-
duced by an employer's unfair labor
practlco. Tho court refused to con-
sider such activities an illegal sit-
down slriko, noting that tho employ-
ees did not claim to hold the premises
in doflanco of the owners right of
possession. A similar result wns
reached In Olln Ind., Inc. V. NLRB,
101 I"2d 013 (OAft 1051).

Analogous activity was, howover,
found to bo unprotected by tho Fourth
Circuit. In Cone Mills Corp. v. NLRB,
413 F.2d 445 (CA4 1000), employees
engaged In a work stoppage to pro-
test the dischnrge of a fellow em-
ployee. Tho union stoward, dospllo es-
tablished grievance procedures to tho
contrary, dumanded that immediate
reinstatement of tho discharged em-
ployee before beginning discussions,
Keveral of the employees staled that
they would refuse lo work mil'll the
discharged employee was rohlrcd. Tho
court relied heavily on the regular
grievance procedures In effect, found
that the employees hnd already mado
their point about tholr feelings con-
cerning the previously discharged em-
ployees, and found no violation of Hoc-
linn 11(a)(1), However, NLHH v. Hcrv-
Alr, Inc., 401 F.2d 303 (OA 10 11(1M),
held that, absent established griev-
ance procedures, a spontaneous work
stoppage to present a grievance was a
protected activity.

There are no facts In this ease
showing that the employees were
claiming to hold the premises In de-
fiance of the owner's right of posses-
sion. The sit-down did not threaten
lo curry over Into the next shift, and
the employees left Immediately when
requested to do so by the police.

IText | Thu mere act of sitting down
on tho Job in order to further discus-
sions with an employer, as® was done
In the Instant case, can /done fur-
nish no basis for a finding that the
sets constituted a forcible seizure of
the employer's property, Fansteel docs
not so hold, and we know of no case
that does. « ¢ * Without more than
the mere act of sitting down during
a labor dlsputo, there is no more in-
citement or probabllty of violence
titan is necessarily incidental to any
olhor act. « *

40 LW 2241

An employer cannot convert a pro-
tected in-plant work stoppage into an
unprotected trespass by the simple
expedient of ordering his employees
from the plant where, as here, such
an order served no immediate em-
ployer interest and unduly restricts
tho employees right to present griev-
ances to their employer. The employer
interest in maintaining an established
grievance procedure and the absence
of restriction on employees in the
face of such procedures, such as that
found in Cone Mills, is not present in
the instant case. At the time of the
sit-down strike, negotiations between
the company and the union had Just
begun pursuant to the union's cer-
tification only two months prior.
There is no evidenoe of any estab-
lished, regular procedure by which
employees were to present their griev-
ances. Under such circumstances, we
ennnot find that the employees had
no Interest in presenting their grlov-

nnco in the manner *chosen in the
instanco caso. [End Text]—Thorn-
borry, J.

—OA 5; NLRB v. Pepsl-Cola Bot-
tling Co. of Miami, Inc, 10/13/71.

%otor VehillesI "

DRIVERS’ LICENSES—

I>inj process birrs,suspensign otdrivi
or* Iri]eeu*e_ undar.l.’cnn.sylvuiiJa “paitit
system” without | river
ami oiuwrtunlty for hcaring.

The Pennsylvania point system pro-
vides a means of assessing “points"
by tho Secretary of tho Department
of Transportation upon receipt of
notification of conviction of certain
specified violations of tho Motor Ve-
hicle Code, Notice Is given lo the driver
of the Imposition of tho points on each
occasion and when a total of 11 points
Is accumulated, the Secretary Is di-
rected to suspend the operator's li-
cense for a specified period, jfo u/)«

rior.nullcc ta

Yell bearing__ .
ejl'bi'll upon each asscssrncn or tie;
points <fJk~ib_,mwDiiliunl luElia-

dI™ibn talren retla*cmninnn*
miitILli uuiu't.

Tho operator challenging the stat-
ute is a truck driver whoso livelihood
depends on his ability to operate a
motor vehicle. His driving record over
n two-year period resulted in his ac-
cumulation of a total of 11 points,
the result of which was that his li-
cense was suspondod by tho secretary
for n period of 00 days. He took an
nppoal to the court of common pleas,
contending that he was not guilty of
the violations for which points had
been assessed and that there was a
fatal variance between the informa-
tion and the conviction for which five
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points had been assigned. His appeal
was dismissed, the court relying upon
the case of Commonwealth v. Virnel-
son, 243 A.2d 484 (Pa. 1968), which
held that there could be no review
of the facts behind the conviction
giving rise to the assessment of points
. and that the only matter which might
be shown was improper calculation
of the points. Under Pennsylvania law
a payment of fines and costs, as this
driver did, is equivalent to a plea of
guilty and In the context of this case
\t/\_/ould be an admission of a convic-
ion.

[Text] There can be no quarrel
ewith the commonwealth’s position
that in order to regulate the use of
its highways, the state does have
power to enact the Point System Plan
into law and that it may use infrac-
tions of the Vehicle Code as a basis
for license suspension. We may say
further that the legislation is an intel-
ligent and commendable effort to di-
minish the carnage on our highways
by focusing attention on the most
common cause of accidents, the care-
less and code-violating driver. How-
ever, it is not enough that the sub-
stantive provisions of a statute pass
constitutional muster because it is
also necessary that the methods of
administration meet appropriate
standards of due process.

Bell v. Burson, 4C2 U.S. 535, 39 LW
4607 (1971), makes it clear that even
if denominated a privilege, as the
Pennsylvania court did in Common-
wealth v. Funk, 186 A. 65 (Pa. 1930),
nevertheless an operator's license is
not to be taken away by state action
which falls to comply with procedures
required by the Fourteenth Amend-
ment.

The commonwealth in its brief con-
cedes, and our independent examina-
tion confirms, that the Point Sys-
tem Act makes no provision for de-
partmental administrative hearing at
any time before suspension. Section
618(h) of the vehicle Code provides
that after notice of suspension, any
person may request a departmental
nearing' but it is not the practice to
potlfv the licensee of the availability
of this opportunity. See In re Ham-
sher Motor Vehicle Operator License
Case, 175 A.2d 303 (Pa. 1961). Simi-
larly, judicial review under section
620 of the Code is provided only after
suspension.

We find that this..falls abort. oi
what the Constitution requires. As
vyas said in the Bell case: " ¢ * it is
fundamental that except in emer-
gency situations (and this is not one)

process requires.that. WififlLjLgtafa
Seeks to terminate an interest sue;
as that here involved, it must afford
Notice and opportunity for hearing

gpproprlatrtotfie nature of the case’

the termination becomea effgo-
402 UJ3,, at 542.

&
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Here the state furnished neither no-
ti:e nor opportunity for Reese to be
heard either at an administrative
hearing or de nc/o before a court
before the termination. * * *

[Ejven if the convictions cannot
be contested, there still remain the
possibilities, among others, that the
convictions were those of another per-
son with the same name; that the
fines and costs were paid on an in-
formation at variance with that for
which the minor judiciary entered
a conviction as plaintiff contends oc-
curred in this case; that the points
were improperly calculated; that
credits were wrongfully withheld; or
that there were errors on the report
of conviction form. In none of these
instances is there a provision for a
hearing  before suspension even
though notice of the assessment of
points is given. Notice without op-
portunity to rectify error obviously
Is not sufficient, [End Text]—Weis, J.

Concurrence. [Text] Those licensed
by a state to operate motor vehicles
on its highways are charged with the
knowledge that a violation of the Code
will result in liability for the pay-
ment of a fine and the assignment
of a specified number of points to that
individual’s record, and that on the
accumulation of 11 points automatic
license suspension will result. Accord-
ingly, it seems to me that the licensed
public is charged with knowledge of
the provision of the Pennsylvania Mo-
tor Code; that all motor vehicle oper-
ator licensees must abide by the rules
of the road, and that upon failure to
do so to stand liable and submit to the
penalty of a fine and points, and such
suspension and revocation as are set
forth in the Act.

I find it difficult to separate the
penalty into two separate parts so as
to indicate that the payment of a
fine is one thing, and the imposition
of points is another. In reality the
paying of the fine and the imposi-
tion of the points are one and the
same, since by legislative mandate
the latter accompany the former. * * *

In the present situation, the re-
peated nature of tho offenses, and
the non-discretionary duty of the
secretary compel the conclusion that
in all probability the petitioner is the
type of individual which the common-
wealth sought to exclude from its
highways in the interests of public
safety. In almost every case of this
sort, a hearing prior to the suspen-
sion would serve no valid purpose
other than putting the commonwealth
to the added burden of providing a
hearing which would disclose that the
assignment of 11 points to the indi-
viduals driving record was properly
made. However, as the majority indi-
cates, there does exist the extremely
remote possibility that compounded
errors could result In the suspension
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of the license of an innocent individ-
ual. Under these circumstances, which
| feel are highly improbable, a mis-
carriage of justice would result in an
individual being deprived of his oper-

ator's license without due process
of law. * * *
Thus, while | firmly believe that

Sec. 619.1 of tthe Pennsylvania Motor
Vehicle Code is a valid exercise of po-
lice power, I am bound to support the
ultimate conclusion reached by the
majority only on the remote possibil-
ity that a summary suspension might.
inadvertently deprive an innocent
person of his operator's license with-
out due process of law. For the lim-
ited purpose of inquiring into the pro-
priety of the secretary’s record, and
not for the purpose of authorizing a
review of each of the constituent
cases of their respective penalties
whether fines or points, or both, |
join in the result reached by the
majority. '[End Text]—Rosenberg, J

—USDCWPa (three-judge court); 1
fteese v. Kassah 10/2fl/7i

Municipal Corporations

BUSINESS REGULATIONS—

District of Columbia City Council
lacks authority wunder its general
police power to enact “geographic dis-
crimination” insurance regulations
which, like Congress’ D.C. Insurance
Placement Act, seek to regulate avail-
ability of high risk coverage.

The insurance challenged here bars
Insurers from declining to insure or
renew contracts of insurance “be-
cause of the geographic area within
the District of Columbia wherein is
located the subject of the risk or the
applicant’s or insured% address." Fur-
ther, the regulations specifically list
the permissible reasons for cancella-
tion. These regulations were Issued
pursuant to the general police power
gran'ed to the Commissioners of the
District of Columbia by Congress.

Although the ultimate legislative
power over the District of Columbia
resides in Congress, Congress has es-
tablished a relationship with the Dis-
trict comparable to that existing be-
tween municipalities and their parent
states.

Since the authority to make reason-
able and usual police regulations was
delegated to the District in 1892, that
power has never been used to regulate
the Insurance field. With the excep-
tion of Chicago v. Phoenix Ins. Co.,
126 111. 276, 18 N.E. 668 (1888), no cases
considering the application of munici-
pal police power to the regulation
of insurance have been found. That
case struck down a municipal insur-
ance tax on the ground that the state
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March 6, 1972

Mr. Stuart C. Hall
Legislative Affairs Agency
Pouch Y

State Capitol

Juneau, Alaska 99801

Dear Mr. Hall:

Regarding your letter of March 1, 1972, you seem to already have
satisfactory answers to your questions 4 and 5; here are some obser-
vations on the first three:

1. Six states and the Uniform Vehicle Code follow the approach
of the Governor®s bill. Another 16 jurisdictions have point systems
which are administratively established. Thirteen states, on the other
hand, follow the approach of the Ray bill, setting out the point values
in the law itself.

2. Under Bell v. Burson and other recent Supreme Court cases it
is clear that a driver®s license cannot be taken away without afford-
ing the licensee due process, most essentially, a hearing. Whether
that hearing must preceed delicensing action or can be offered subse-
quent to that action (as now authorized under the UVC) 1s a debatable
question. Proposals have been submitted to amend the UVC In this re-
spect. Probably your safest course of action would be to recommend
that the Alaska law should require a hearing prior to any discretionary
licensing action. Although I have not yet read the case myself, 1 am
advised that a recent Federal District Court decision, Reese v. Kassab,
334 F. Supp. 744 (1971) requires a hearing prior to a sus ension based
on a point system.

3. Better yet there should be a general provision to this effect
applicable to your whole driver licensing law. See UVC § 6-204 (c¢), for
example. We believe i1t i1s constitutional. Alaska already has a compara-
ble provision but 1t does not clearly apply to the whole driver licensing
law. See AS § 28.15.190(c).



Mr. Stuart C. Hall
March 6, 1972
Page two

In terms of a general observation, we note that discretionary
suspension and revocation in Alaska is iIn the hands of the courts
rather than the department of motor vehicles. See AS § 28.15.220.
This is very uncommon but we assume you have some good reason for
doing i1t this way. Both the Governor®"s bill and the Ray bill, how-
ever, place the discretion to suspend in the department of motor
vehicles. Passage of either of these bills would mean that both
the courts and the department have authority to suspend, often upon
the same grounds. This would be unnecessarily confusing and might
make 1t much more difficult to keep accurate records of suspensions.

The Randolph-Warwick bill is very different. It provides for
mandatory license action on the basis of the accumulated point level.
The UVC, the Ray bill and the Governor®s bill, on the other hand, all
provide for discretionary action against a driver who i1s identified
by the point system. See my observations on this distinction iIn my
February 25th letter. It is where the Randolph-Warwick type effect
IS given to a point system that an administrative determination of
point values might very well be an unreasonable delegation of authority.
Thus proponents of this bill will quite justifiably urge that the point
values should be set out iIn the law. Where, as under the UVC, however,
the point system is merely used to identify "habitually reckless or
negligent” drivers, and the law clearly authorizes the department to
suspend such habitually reckless or negligent drivers, there should
be no problem in allowing the department to determine point values.

Unfortunately, while both the Governor®s bill and the Ray bill
specify the purpose of the point system as "identifying habitually
reckless or negligent drivers . . _,"” neither clearly gives the de-
partment authority to suspend such drivers. That authority now rests
with the courts under AS 8§ 28.15.220(b)(4). Both bills would be made
stronger by inclusion of a provision such as UVC 8 6-206 (@) (3), or by
completely revising AS § 28.15.220 to conform with UVC 8§ 6-206 in its
entirety.

Sincerely,

Staff Attorney
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Statutory Point Systems
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(Table 7)

In addition to tiic authority granted by taw to sus-
pend or revoke a driver’s license on a mandatory or
discretionary basis (Tables 1-6), at least 19 states have
established statutory point systems governing license
suspension and revocation.* In six of these states
(Idaho, lowa, Nevada, South Dakota, Utah, Wiscon-
sin) the department is authorized to develop a point
system by rule in accordance with the general mandate
laid down by the legislature. The UVC, by a 1963
revision, now incorporates similar authority.

Under this authority, points are assessed for speci-
fied offenses and the accumulation of a given number
of points within a prescribed period of time results in
license withdrawal.

Digests of the several statutory point systems are
covered on the following pages. Included also are
the New Jersey and District of Columbia Point Sys-
tems established by regulation. One thing that may be
considered common to all such point systems is their
dissimilarity in many basic features.

For example, Michigan, Nebraska and Ohio provide
that the accumulation of 12 or more points within two
years subjects a person to license withdrawal. In addi-
tion to variations in the procedures to be followed,
Michigan provides for maximum suspension of one
year. In Ohio, suspension shall lie for six months if
the offender had not been previously suspended under
the point system; but suspension shall be for one year
if such person had no more than one such previous
suspension, three years if not more than two such sus-
pensions, and five years if three or more previous such
suspensions. Nebraska requires mandatory revocatidn
of license for one year, unless the court specifies a
longer period.

In another state (N. C.) where 12 or more points
within a three-year period also results in license sus-
pension, the maximum periods are as follows: on first
suspension, 60 days, on the second, six montlis, and on
a third, one year; a licensee is also subject to suspen-
sion upon accumulating eight points within a three-
year period following reinstatement after license has
been withdrawn because of conviction for one or more
traffic offenses.

In other jurisdictions suspension action is taken
according to a graduated point accumulation over a
period of years. Thus, in Colorado a maximum of

*The following Hates are reported to have administrative
point systems: Alabama, Aritona, Connecticut, District of
Columbia, Illinois, Indiana, Kentucky, Louisiana, Maine, Mon-
tana, New Jersey, New York, Oklahoma, Oregon, Rhode Is-
land and Washington.

one year's suspension may be imposed svhen a driver
has accumulated 12 point: within, 12 consecutis'C
months or 24 points within 24 months. (It might be
noted that the Colorado law which included grounds
for discretionary suspension of license similar to those
covered in-Tablcs 4-6, repealed this authority in 1959
and substituted a statutory point system.)

The assessment of eight points svithin tsvo years in
Maryland results in the initial suspension of license
from tsvo days to Sfdays; on the second suspension,
the pc.iod of license withdrasval would be from 15 to
90 days; a license is revoked for three months upon
the accumulation of 12 points within a two-year
period.

«Florida is somewhat similar but fixes the period of
maximum suspension for point demerits within the
periods prescribed: 12 points svithin 12 months calls
for suspension for a maximum of 30 days; for 18
points svithin 13 months, the maximum suspension i$
three months; and the accumulation of 24 points svith-
in 36 months results in suspension for a maximum of
one year. Points used as the basis for suspension are
used in determining point accumulation leading to
subsequent suspension, since points maintain full
value for 36 months.

Florida has aiso modified its point values for all
the offenses listed by changing from a fixed point total
to a point range. Thus, reckless driving, previously
resulting in an assessment of four points, now has a
point spread of from two to six points; passing a
stopped school bus, formerly a four point violation,
now has a range of from two to four points. Courts
are required to assess points against violators from the
minimum to the maximum point values specified; if
court fails to do so, department shall assign the me-
dian points.

Hawaii, which adopted a court administered statu-
tory point system in recent years, also provides for a
point spread in the violations listed. In fact, in some
violations listed, point assessment may be from zero
to two or three points. For example, for unlawful
passing, the point range is from zero to three; im-
proper turning, from zero to two points.

Missouri, which enacted a point system law within
the past few years, also has a special feature with re-
gard to point values covering all offenses enumerated.
For example, driving while under the influence of
intoxicating liquor or narcotic drugs results in the
assessment of 12 points if the violation is under state
law, but only si;: points if a violation of a county or

__municipal ordinance. Moreover, practically all author-
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Ity for license suspension or revocation, is now covered
in the Missouri point system. *

There is also considerable variation among the
states with regard to the type of violations included
under the point systems and the value of points as-
signed for comparable offenses. The offense of passing
a stopped school bus might be cited as an example of
this situation.

In North Carolina conviction for such violation re-
quires the assignment of five points against the offend-
er’s record; in South Carolina six points are assessed.
In Colorado, four points are assigned upon conviction
for failing to stop for a stopped school bus, whereas
in Florida, as noted above, two to four points arc as-
sessed. No specific reference is made to such violation
in the schedule of offenses in the point system laws of
Michigan, Nebraska or Ohio, for example, but all
moving violations other than those listed arc assigned

'o points; thus such an offense would presumably
have a two point value. These differences in points
assessed for the same offense would have to bo correl-
ated with the total point accumulation and the time
periods at which action against a person’s license may
be initiated in the several states in order to draw an
accurate comparison.

Moreover, some states include offenses which would
require mandatory revocation of license under other
law, such as convictions for driving while under the
influence of intoxicating liquor or drugs. In some of
these, the number of points assessed are equal to the
action level required under the point system and this
raises a question concerning which law is applicable.
One state (Colo.), makes this clear by providing that
other statutory authority governing mandatory license
revocation takes precedence over the point system lasv.

In Michigan, whose point system also includes
“mandatory” revocation offenses covered under othqgr
law, a license would be revoked under such other law,
but a licensee would also be given six points, which
is half the point total required (12 points within two
years) for action under the point ,ystcm. Thus a per-
son would be subject to revocation under the basic
law but would also be assigned points under the point
system for the same offense.

Many differences also exist with regard to other
matters concerning the application of the law.

For example, in some states points retain full value
for the period within which they are effective; in
others, they diminish in value as time progresses and
until they are expunged. As noted, points arc cumula-
tive in some states for the period of time specified and
can be used again for subsequent suspension or revoca-
tion of license. In others, (e.g. Nebraska, North
Carolina, Ohio, South Carolina) the law specifically
provides that points once used in suspending a
driver's license cannot be considered again a« the basis
for further action. (See Appendix 2, McAnemey v.

State, Dept, of Public Safety, Drivers License- Divi-
sion. 341.P (2d) 212, 9 Utah (2d) 19i, 1959).

States also differ with regard to the holding of
hearings. In some, the department is authorized to
suspend and then notify the licensee of the action
taken and of his right to a hearing. In some juris-
dictions, the suspension takes effect only after the
period for hearing has expired and, if a hearing is
requested, suspension is delayed until the hearing is
held. In others, a hearing must prcccuc an order of
suspension. In one state at least, the department may
suspend with or without a hearing.

In most states, after the accumulation of a certain
number of points below the action level, the depart-
ment as a matter of law or under administrative pro-
cedures, sends out a warning letter or requests the
licensee to submit to an interview, or both, but the
point levels at which such steps are taken vary.

Out-of-state conviction of resident drivers for com-
parable in-state offenses are treated differently under
die point systems of the several states. In New Jersey,
for example, points are assessed against a resident
driver who is convicted in another state of an offense
covered by the point system. In Florida, except for
those offenses requiring mandatory revocation of li-
cense, "'point system” values for out-of-state convic-
tions may be assessed at half the value that normally
would be assigned if the convictions had been had.
in Florida. In Maryland and North Carolina, points
arc assigned against residents only upon conviction
within the state and do not apply to such offenses com-
mitted in a foreign jurisdiction. In Hawaii and South
Carolina, out-of-state convictions of residents apply
if reciprocal agreements have been entered into with
such jurisdictions.

A few states also give special consideration to licen-
sees subject to action under the point system. For
example, in North Carolina, when a person accumu-
lates seven points he may be afforded an opportunity
to attend a driver improvement clinic, and if he suc-
cessfully completes such course, three points are de-
ducted from his record. In Maryland, if a person
needs a license for purpose of employment, additional
points beyond the normal action level are permitted
before a license is suspended or revoked. In Colorado,
lowa and Missouri for example, a special restrict,’d
license may be issued for occupational purposes to a
licensee otherwise subject to suspension. (See also
Occupational Licenses under Table 1S.) In Utah, the
number of points assessed for a violation may be in-
creased or decreased by 10%, depending upon the
severity of the offense as determined by the court.

lowa, Hawaii and Utah also have features not
covered in any other poin* system laws. In lowa, a
person is permitted to accumulate a Jit points, one
for each year of violation-free driving, until he receives
a total of five points. These credits may then be used



POINT SYSTEMS

HAWAII

UNIFORM VEHICLE CODE

Statutory point system (13 states)

O Law sets standards and authorizes licensing agency to establish
point system (0 States)

H Administrative point system established by licensing agency under
general authority (15 states and D.C.)*

O No formal, publicized point system (16 States)

*Sea Footnote, Section ill, summaiy.



«STATUTORY POINJ SYSTEM*.

Table 7

u.v.c X u. V. C. X
Alabama — Nebraska X
Alaska - Nevada X
Arizona — New Hampshire —
Arkansas — New Jersey

California X New Mexico -
Colorcdo. X New York —
Connecticut N. Carolina X
Delaware — N. Dakota —
Florida X Ohio X
Georgia X Oklahoma —
Hawaii X Oregon —
Idaho X Pennsylvania X
Illinois — Rhode Island —
Indiana — S. Carolina X
lowa X S. Dakota X
Kansas — Tennessee —
Kentucky | Texas -
Louisiana — Utah X
Maine — Vermont —
Maryland X Virginia —
Massachusetts o Washington -
Michigan X W. Virginia —
Minnesota — Wisconsin X
Mississippi — Wyoming —
Missouri X Dist. of Columbia
Montana i

\

* Sea digest of state lays on following pages.

** 1953 law under which registrar established and ad'
ministered a point system was repealed in 1960.

# In Sturgill v. Beard, see Appendix, Section IIl, Tablo 7,

t Point System— court held that deportment has authority

. under the Lw (covered in Tables 4*6) to establish an
administrative point system.

to offset the assessment of pofnts for future offenses
committed. Hawaii, similarly, provides that if no
violation is charged against a person during a 21-
month period, a total of six favorable points will be
credited to his account which may be used to offset
points charged for violations. In Utah, the depart-
ment is authorized to delete points for violation-free
driving for such period of time as it may prescribe.

And in Pennsylvania, a point is credited, or demerit
points arc assessed, depending upon whether or not
a person assigned to a driver improvement school suc-
cessfully completes the course and meets other related
requirements.

DIGESTS' OF STATUTORY
POINT SYSTEMS

UNIFORM VEHICLE CODE

Basic authority for establishing a point system was
incorporated in the 1968 revision of the UVC. The
provision leaves to administrative determination point
values to be assigned to offenses and the number of
points and time period within which they are accumu-
lated before suspension may be authorized. Footnotes,'
however, suggest certain criteria for the consideration
of the responsible administrative agency. Following
is a brief digest of.the substantive elements of the
provision and footnotes:

1 Authority to Establish:

To identify habi”inlly reckless or negligent
drivers and habitual or frequent violators of the
traffic regulations, requires department to adopt
regulations for a uniform system of demerit
points to be assigned for convictions of violation
of the rules of the road (Chapter 11) and local
ordinances regulating the operation of motor
vehicles.

2. Non-Assignment of floints:

No points shall be assessed for violations govern-
ing standing, parking, equipment or size or
weight. (Footnote suggests also that no points
be assigned for violations by pedestrians, pas-
sengers or bicycle riders, or for violations of
provisions relating to the preservation of the
condition of traffic control devices on the high-
way.)

S. Out-of-State Convictions.*
. Department is authorized to assess points for

conviction in other States of offenses which, if
committed in home state, would be grounds for
such assessment.

4. Interim Action:

Notice of assessment of points, may be given to
driver, .but .notice shall be given when point ac-



cumulation reaches a certain percent of the
number of points at which suspension is author-
ized (footnote suggests 50 percent as appropri-
ate).

5. Two or More Offenses Arising Out of Single
Incident:

In the event of conviction for two or more traffic
violations committed on a single occasion, points
to be assessed for one offense, and if point values
differ, points to be assessed for offense having
greater point values.

6. Suspension —Hearings:

Department authorized to suspend license of
driver, with or without a hearing (but see Table
4 re suspension without a preliminary hearing)
when his driving record identifies him as an
habitually reckless or negligent driver or as an
habitual or frequent violator under the point
system.

7. Action Level —Point Values:
As a guide to the administrator and in the in-
terest of interstate uniformity, a footnote sug-
gests the following action level and point values
for offenses:

An accumulation of 12 or more points during
any consecutive 12-month period, or 18 or more
points during any 24-month period as the basis
for suspension.

Six points for conviction of reckless driving
(willful and wanton disregard for safety of per-
sons or property) speeding at least 20 mph over
the lawful limit; four points for conviction of
relatively serious offenses; and three points for
less serious offenses.

CALIFORNIA
1. Number of points which authorizes action:

When the department determines that a person is
a negligent operator, it may refuse to issue or renew
a driver’s license. (However, under administrative
policy, when a person’s driving record shows the fol-
lowing violation point count the department may
suspend, revoke or place such person on probation
based upon the circumstances involved.)

In applying the authority granted, the department
is required to give due consideration to the amount of
use or mileage traveled in the operation of a motor
vehicle.

A person is presumed to be a negligent operator if
he has accumulated a violation point count of:

4 or more points in 12 months
6 or more points in 24 months
8 or more points in 36 months

N
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2. Violations and schedule, of point values based
upon convictions: :
Points
(1) Failing to comply with requirements,
in accident resulting in property dam-
age, including vehicle; parking vehi-
cle which becomes runaway and
causes such damage.......c.ccoovvrvvvennnnns 2

(2) Driving under the influence of intoxi-
cating liquor or combined influence
of liquor and any drug.........cccceceevrenennes 2

(3) Reckless driving......ccccoevveveecvienennnn, 2
(4) Reckless driving —bodilyinjury 2

(5) Any other traffic conviction involving
safe operation of a motorvehicle.... 1

(6) When licensee involved in accident is
» deemed responsible by department.. 1

3. Interim Action:

Not specified in law but under administrative pro-
cedure warning letters are sent in the discretion of
the department when person accumulates three points
in one year; five points in two years and seven points
in three years.

4. Two or more offenses arising out of a single
incident:

When more than one violation arises out of a single
incident only one violation is counted under the point
system.

COLORADO

1. Number of Points which authorizes suspension:

12 points within any 12 consecutive months or 18
points within any 24 consecutive months.

Time periods shall be based on date of violation
but points shall not be assessed until after conviction;
accumulation of points! shall not be affected by the
issuance or renewal of license. (See Table 8 for maxi-
mum period of suspension).

Other statutory provisions covering cancellation
and mandatory revocation take precedence over the
point system law. (See Tables 1-3).

2. Application to certain licensees:

In case of provisional licensees (18-21 years of age)
license subject to suspension for accumulation of eight
points within 12 consecutive months or 12 points with-
in 24 consecutive months, or 14 points within period
for which license was issued; in case of minor operator
(Ib-18 years of age) license subject to suspension for
four points within 12 consecutive months or more than
six points within time period for which license issued.
Whenever a minor operator receives a summons for a
traffic violation, his parent or legal guardian shall be
notified by the court.



if any applicant for license has illegally operated
motor vehicle prior to issuance of valid license or
permit within 3*3 months prior to application, depart-
ment may deny issuance for not moic than 12 months.

Points accumulated by minor operator under a
temporary instruction permit shall apply to license
subsequently issued.

Authority to suspend under point system not to
prevent issuance of restricted license under other law
(13-4-1*1: among other restrictions, license may be
issued limiting operation to driving to and from place
of employment or performance of duties in course
of employment; on satisfactory evidence of violation
of such restrictions, department may cancel or suspend
restricted license but offender entitled to hearing as
otherwise provided.)

3. Violations and schedule of point values based
upon convictions:

@)

Leaving scene of accident................

(2) Driving while intoxicated (.10% or
more) or under the influence of
ArUQS o 12
(3) Driving while impaired by consump-
tion of alcohol (more than .05%
and less than .1096)......ccccccceevvvennnn. 8
(4) Speed contestS.....ccocevveineiericerineas 12
(5) Eluding or attempting to elude a
police officer ., 12
(6) Reckless driving.....cccoceevcerereininen. 8
(7) Careless driving ...4 ..cccccovevne. . 4
(8) Speeding — one to nine miles per
hour over the posted speed limit... .3
(9) Speeding - 10 to 19 miles per hour
over the posted speed limit.............. 4
(10) Speeding — 20 miles or more per

hour over the posted speed limit... 6
(11) Failure to stop for school signals 6
(12) Driving on wrong side of road 4
(IS) Improper passing.....c.ccceveeveveevennn 4
(14) Failure to stop for school bus 4
(15) Following too closely —  ........... 4
(16) Failure to observe traffic sign or

signal .. *......... 4
(17) Failure to yield to emergency

vehicle ., 4
(18) Failure to yield right-of-way.............. 3
(19) Improper tUrn......ccooveevcenseneens 3

\ . Points

(@) Driving in wrong lane or direction
of one-way street.........ccceevvvevenann.

(@) Driving through safety zone 3

(@) Conviction of violations not herein
stated while driving a moving vehi-
cle, which arc violations of a state

law or municipal ordinance. ........... 3
(23) Failure to signal or improper signal 2
(24) Improper backing.......cccceeveveivnnnnne 2
(25) Failure to dim or turn on lights.... 2
(26) Operating an unsafe vehicle 2
(27) Improper, dangerous parking...... 1
4. Hearings:

Suspension imposed only after a hearing; hearing
held 10 days after notice to licensee; hearing delays
are granted only upon good cause and then no later

%than 30 days following date of original hearing; if
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person fails to appear for hearing, when delay or con-
tinuance not requested, department shall immediately
suspend license without further notice. However, such
suspension or revocation not to be effective until 20
days after notification of such action has been mailed
to licensee; such notice to inform licensee that he may
apply for hearing within 20 days after mailing of
notice, and if hearing is requested, effective date of
action will be extended until hearing; hearing to be
held within 30 days of request.

If after hearing, record of licensee does not sustain
suspension, department shall not suspend and shall
adjust point total accordingly. (See also under item 5
—Interim Action.)

5. Interim Action:

Upon accumulation of half as many points as are
required for suspension”*department may send licensee
a warning letter or order a preliminary hearing; fail-
ure to send such warning letter or hold such hearing
not to be grounds for invalidating subsequent sus-
pension action resulting from accumulation of addi-
tional points. Failure to report for preliminary hear-
ing when ordered, unless good cause shown, may result
in license suspension.

6. Duration of Points:

Points to accumulate throughout period for which
license issued (birthday renewal of licenses every three
years).

7. Probationary Licenses:

If license is suspended, department may issue pro-
bationary license for period not exceeding period of
suspension; (conditions for issuance of such license
not stated); license may contain such restrictions as
department may deem reasonable and necessary and



is subject to cancellation for violation of restrictions;
department may also order any person whose license
is suspended to take a complete driving reexamination.

8. Appeal to Court:

After hearing, licensee may appeal department's de-
cision to district court. See Note in Table 11.

FLORIDA
1. Number of points which authorizes suspension:
12 points svithin 12 months —maximum 30 days.

18 points, including points upon which suspension
action is taken above, within i8 months —maximum
S months.

24 points, including points upon which suspension
action is taken above, within 36 months —maximum
1 year.

2. Violations and schedule of point values based
upon convictions:

Points

(1) Reckless driving willful and wanton. 2-6

. (2) Leaving scene of accident resulting in
property damage of more than §50,. 3-7

(3) Passing stopped school bus.................. 2-4
(4) Unlawful speed......cccccovvecvnnivnncninnne. 2-4
(5) Improper equipment (brakes, lights,
STEEMING) v 1-3
(6) All other moving violations (includ-
ing parking on highways outside
municipal limits) ..., 1-3
(7) Any moving violation covered above
resulting in accident.......ccccooceenene. 2-4

3. Point Assessment:

Courts shall assess points against violators from the
minimum to the maximum shown above; if court fails
to specify number of points on conviction report at
the time of conviction, department shall assign the
median points provided for the violation committed.

4. Hearings:

Suspension before hearing, but licensee entitled to
hearing.

5. Interim Action:
V/arning letter sent when driver’s record reaches
""danger zone.”

6. Duration of Points:

Points have full value for period of 36 months; after
36 months points are erased.

7. Out-of-State Convictions:

Resident drivers may be assessed half the point
values for comparable out-of-state convictions; excep-

tion is made for offenses requiring mandatory revoca-
tion. (Tables 1-3).

GEORGIA

1. Authority:

Department (Director of Department of Public
Safety) to establish point system for assessment of
points for moving traffic violations committed by resi-
dent licensees within or without state.

Note: W.ith regard to plea of nolo contendere,
points to be assessed upon a second or subsequent
such plea.

2. Number of points which require suspension:

Department shall suspend license for a period of not
more than one year upon accumulation of 15 or more
points in any consecutive 18-month period.

3. Violctions and schedule of point values based on

convictions:  (See Note, Item 1, above)
Points
' (1) Exceeding speed limit by 25 mph or
M O T € ittt 6
(2) Exceeding speed limit by more than
10 mph but less than 25 mph 3
* (3) Exceeding speed limit by not more
than 10 mph:
except school zone.................. no points
in school zone......cccoovveieiiiicee,
(4) Unlawful passing of school bus 6
(5) Any moving violation resulting in
acCident ... 4
(6) Improper passing on hill or curve... 4
(7) Disobedience of any traffic control
device ..o, e ——— 3
(8) Disobedience of any traffic officer.... 3
(9) All other moving traffic violations... 2

4. Reinstatement —Hearings:

Department may after SO days of suspension (60
days on second or subsequent conviction) reinstate li-
censee if he qualifies as a self-insurer or produces
evidence of a policy of liability insurance (in accord-
ance with 92A-608).

Any person suspended under point system is entitled
to a hearing (as provided in 92A-602).

*Note: Under other laut (63-2113), no speeding violation of
less then 10 mph above speed limit in a tounty or munici-
pality in which person is given a speed ticket shall be used
by thi department for purposes of revoking a driver's license.
No speed violation reported by counties or municipalities
which fails to specify the speed shall be used by the depart-
ment to revoke license of violator.



5. Point count following reinstatement:

Upon reinstatement of licensee, point count reduced
to six. If no additional violation poin:s accumulated
within 12 months subsequent to reinstatement, point
count reduced to zero.

6. Interim Action:

Department to notify licensee when point count
equals or exceeds one-half the number of points re-
quiring suspension of license. Notice to be in. form
determined by department, but shall give ample warn-
ing that continued violations might result in license
suspension. Sending or receipt of such notice not a
condition precedent to license suspension.

7. Records:

Courts, except juvenile courts, to maintain records
of violations and action taken and forward abstract
of conviction to department within 30 days of last
day of month in which conviction occurred, (depart-
ment to pay 25 cents for each such report)

8. Provisions of law cumulative, supplemental:

Authority to suspend under point system law is
cumulative and supplemental to other powers, duties
and responsibilities of the director in relation thereto.

9. Removal of points —special circumstances:

In cases where Governor issues an executive order
(pursuant to 03-1G2S) suspending the power of a
county or municipality from enforcing speed limits
within their jurisdiction, any points assessed during
period of such suspension shall be removed from li-
censee’s record; not applicable, however, when points
assessed as a result of arrest by any member of the
Department of Public Safety or person enforcing the
law under the department’s supervision.

HAWAII

1. Authority:
» Points imposed by district magistrates for convic-
tion of state traffic laws or county traffic ordinances
with such frequency as to indicate a disrespect for such
laws and ordinances and a disregard for the safety of
other persons on the highway.

A total of 12 points indicates such disrespect and
disregard. Magistrates not precluded from imposing
greater sentence as may be provided by law.

2. Number of points which authorize action:

District magistrates shall suspend license for a
period of one to six months upon accumulation of
12 points. Upon a showing of good cause, magistrate
may suspend the license suspension.

In computing points, those accrued during the 12-
month period including and immediately preceding
the last violation shall be counted at full value; those
accrued from 12 to 24 months preceding the last vio-
lation shall be counted at one-half their value; points

resulting from violations more than 24 months prior*l
to last violation shall not be counted.

If no violation has been charged against a person
during a 24-month period, a total of six favorable
points will be credited to his account which may be
used to offset points charged for violations.

In the event a district magistrate subsequent to bail
forfeiture docs hear the case, he tjtay set aside the
points resulting from the bail forfeiture and designate
the points he deems necessary, provided that no licen-
see shall twice be assigned points for the same traffic
violation.

3. Violations and schedule of point values based
upon convictions:

Points
(1) Heedless and careless driving 3to6
(2) Driving while license suspended or

revoked (includes court conviction
as well as safety responsibility viola-

HONS) oo 3t06
(3) Fraudulent use of license.................. 3to6
(4) Excessive speeding (15 miles or more
over established limit)........ccc.cc...... 3to6
(5) Leaving scene of accident.................. 3to6
(6) Speeding (10 miles or more over
established speed limit).................... 1to4
(7) Failure to report accident immedi-
ately o lto4
(8) Driving on left side of roadway 0to4
(9) Inattention to driving; negligent
driving oo 1to4
(10) Permitting unlicensed driver to
drive Y et s 1to4
(11) Following too closely . ......c.ccccoveuneene. 1to8
(12) Disregarding stop sfgns........c.ccceeeee. ItoS
(13) Right of way violations...................... Oto3
(14) Disregarding traffic controlsignals.. 1to3
(15) Unlawful passing......c.cccoceeereerinnne. 0to3
(16) Unsafe changing of lanes................... OtoS
(17) Crossing solid or double lines OtoS
(18) Impeding traffic.........cccccocevevcrenann, . 0to2
(19) Improper turnNing.....ccccocevevevveeennn Oto2

(20) Unsafe emergence from parked
X POSItION .o Oto2

(21) Disregarding pavement markings... 0to 2

(22) Unsafe movements.........ccccovrvereenn. Oto2



Points

(23) Stopping at medial openings 1to2
(24) Improper emergence from private

AriVEWAY ..o e 1to?2
(25) Unattended motor vehicle (if motor

FUNNING) oo Ito2
(26) Violation:, of pedestrian's right of-

WAY e 1to2
(27) Unsafe equipment on vehicle 0to2
(23) Faulty braltes......ccccocecieiiiiiiecne Oto2
(29) Driving with improper lights 0to2
(30) Operating or carrying a passenger on

a motor scooter or motorcycle with-

out a safety helmet or, in absence of

a windscreen, without eye and face

protective devices or other protective

devices required by state highway

satcty coordinator........cccccveeviieennee Oto2

(31) Driving after failure to renew license 0 to 2

Whenever an employee is cited for driving a vehicle
with unsafe, faulty or improper equipment, brakes or
lights and the responsibility for such condition is that
of the employer, no points shall be assessed against
the driver.

With regard to items (S) and (IS), and (15)
through (22), no points shall be assessed by court
where the violations are due to the size or nature of
the vehicle, or the necessity of the driver's following
a specific route or schedule in the course of his em-
ployment and not to inattention or fault on the part
of the driver.

Where bail forfeiture is allowed, the court shall
assess the driver the minimum points set forth above,
but in no case less than one point

4, Duration of Points:
See under 2, above.

5. Notice of Suspension —return of license:

Upon accumulation of sufficient points to warrant
msuspension by the district magistrate, licensee required
to surrender license to court, if present in court; if
licensee not present when license suspended, clerk of
court to notify licensee in writing by certified mail of
license suspension and the return of license within. 15
days of receipt of notice; willful failure to return li-
cense shall, on conviction, result in fine of not more
than $100 or imprisonment for not mere than 30 days
or both.

6. Nonresidents:
Nonresident’s driving privilege subject to suspen-

sion by district magistrates in like manner and for
like cause.

7. Outside convictions:

District magistrates of each county shall enter into
reciprocal agreements with other counties, and the
Governor of the state may enter into such agreements
with any state or territory, for the purpose of report-
ing convictions or bail forfeitures in such jurisdictions
by persons holding a license from sucii jurisdictions.

Such convictions or bail forfeitures for violations
which if committed in Hawaii would be a violation
of the state traffic laws or the ordinances of the several
counties shall be recorded against the licensee as if
committed in Hawaii.

8. Appeals:

In event of appeal from decision of district magis-
trate to circuit or‘supreme courts, or a trial in circuit
court, such courts shall be governed by provisions of’
the point system and shall direct the district magis-
trate and the clerk of the magistrate to carry out their
orders.

% 9. Conviction reports —courts martial:

Convictions by courts martial of any branch of
armed services of the U. S, or by a U. S. Commissioner
of a violation either on or off government property,
which would be a violation of the state traffic laws or
ordinances of the several counties, may be recorded
against the licensee as if the convictions had been had
in he courts of the state.

10. Prima facie evidence of conviction:

Photostatic or otner copies of icports filed with dis-
trict magistrates shall be deemed prima facie evidence
of conviction or bail forfeiture when such copies are
duly certified by issuing agencies as true copies of
originals on file.

IDAHO

1. Authority to Establish: ,

Commissioner of lawjenforcemerit directed to estab-
lish a violation point count system covering licensed
resident drivers to apply to various moving traffic
violations occurring within or outside the state.

2. Point Values:

Range of point values shall be one point on convic-
tion for less serious violations to four points for more
serious violations; conviction for only one violation
arising from one arrest or citation shall be counted in
determining violation point count.

3. Action Level:

Driver’s license suspended when person has 12 or
more*points in any consecutive 12-month period or is
a habitual violator of the traffic laws of the state.
Habitual violator means a person who has a driving
record showing a violation point count of 18 or more
points in any consecutive 24-month period, or 24 or
more points in ahy consecutive 36-month period.



4. Hearings:

Person suspended under point system (or for
grounds covered in Tables 4-6) entitled to hearing.

IOWA

1. Establishment of Point System:

Commissioner is authorized to establish a point sys-
tem for weighting traffic convictions or offenses by
their seriousness and may change such weight scale
from time to time as experience and accident fre-
guency dictate.

Purpose of point system is to determine when the
commissioner may suspend a license based on depart-
ment records and other sufficient evidence, under his
discretionary authority. (See Tables 4-6.)

2. Credit points:

After point system goes into effect under this author-
ity, licensee shall receive a credit of one point for each
year in which he had a valid license and during which
no points were assessed against his license; such credit
points shall not exceed five at any one time.

Credit points shall be subtracted from total points
assessed against a licensee in determining when to sus-
pend a license.

3. Notice of Suspension —Appeals:

Prior to suspension taking effect on the following
grounds, licensee shall have 20 days advance notice of
effective date of suspension and an appeal to the court
shall stay suspension pending determination by the
district court that licensee:

(1) L a habitually reckless and negligent driver
@
©)
4)

Is a habitual violator of the traffic laws
Is incompetent to drive

Has permitted an unlawful or fraudulent use
of his license

Has committed a serious violation of the state
motor vehicle laws

©)

4. Ispbtice of Point Assessment:

Department must notify licensee when points are
assessed and reasons therefor.

5. Hearings:

No license shall he suspended under the point sys-
tem without notice of proposed suspension and with-
out a preliminary hearing before members of the de-
partment "who shall have authority in meritorious
cases to revoke the suspension.” (Note: suspension
before hearing under other law—see Table 4.)

6. Equipment —Points not to be assessed:

Warnings, summons, conviction or forfeiture of bail
not vacated for a violation of the state lasv or muni-
cipal ordinance pertaining to vehicle equipment stand-

69

ards, except Sections 321.430 and 321.431 and local
ordinances relating to brake requirements, shall not,
be considered in determining suspension or length of
suspension. Nor does suspension action apply for vio-
lation of brake requirements if equipment is repaired
svithin 72 hours of warning, summons, etc., and evi-
dence of such repair has been sent to department.

7. Occupational License:

On application the commissioner may issue a tern-
porary restrictive license to any person convicted,
whose regular employment requires operation of a
motor vehicle or who cannot perform his regular oc-
cupation without the use of a motor vehicle; such re*
strictive license does not entitle person to drive a
vehicle for pleasure. Issuance of such license not ap-
plicable to person wtfiose license is revoked for convic-
tion requiring mandatory revocation of license. (See
Tables 1-3)

MARYLAND

1. Number of points which authorizes suspension:

Eight points within two years—initial suspension not
less than two days and not more than 30 days; sub-
sequent suspension not less than 15 days nor more
than 90 days.

12 points within two years-liccnse revoked (three
months-undcr other law) .*

If above action adversely effects employment or op-
portunity of employment of licensee, hearing officer
authorized not to order suspension or revocation, or
to cancel or modify suspension or revocation. In addi-
tion, if licensee is required to drive a motor vehicle
in the course of his regular employment, suspension
level shall be 15 points and revocation 18 points.

2. Violations and schedule of point values based
upon convictions:

Points

(1) Any moving vfolation not listed be-

low and not contributing to an acci-

dent .o 1
(2) Violations contributing to an acci- .

dent . 3
(3) Exceeding posted speed limit by 10

Mph or More........ccocecvvvivevevcecee, 3
(4) Reckless driving.....ccccoovvevieriivniennnns 3
(5) Failure to report an accident 5
(6) Permitting unlicensed operator to

operate a motor vehicle.................... 4

*Period of revocation not specified but under other taw (Sec*
tion 106, Article 661/2) first revocation is three months; sec-
ond or subsequent revocation is one year, (Set iV/, Table 3)
Point System law specifies that it shall not affect or apply
to section 104 relating to mandatory suspension or revocation



of license (see Tchles 1-3) or to provisions of the motor vehicle
financial responsibility low.

Points
(7) Leaving after colliding:
(@ No personal injury.............. 8
(b) With personal injury 12

(8) Operating after suspension or revo-
CALION .o 12
(9) Obtaining or attempting to obtain
permit by misrepresentation.............. 12
(10) Loaning or altering a permit.............. 12
(11) Conviction for any homicide or as-
sault committed by motor vehicle.. 12
(12) Driving under the influence of in-
toxicating liquor or narcotic drugs. 12
(13) Any felony involving use of motor
vehicle ... . 12

Note: Point system law specifics that it is in addition
to, and not in substitution of, other law.

With regard to items (7b), (8), (11), (12) and
(13) above, revocation upon conviction for such of-
fenses is specified under other law, which also covers
out-of-state convictions; provisions of the point system
do not affcct or apply to such out-of-state convictions.

3. Interim Action:

Warning letter to be sent upon accumulation of
three points; licensee called in for conference upon
accumulation of five points.

4. Hearings:

Licensee may request hearing within 10 days of
notice of suspension (after eight points) or notice of
revocation (after 12 points); suspension or revocation
to be invoked at end of 10-day period unless licensee
requests hearing. (Note: under other provisions of
law, suspension is imposed only after a hearing is
held-See Table 4.)

5. Duration of Points:

Points retained for two years and not counted there-
after.

6. Out-of-slate convictions:
Applies only to convictions within the state.

7. Two or more of{femes arising out of single
incident:
Where multiple charges arise out of same incident,
only the charge which has the highest point value is
" assessed upon conviction.

8. Military Personnel:

Points are assessed against service personnel for
moving traffic violations, if after traffic case is turned
over to military authority, commissioner is notified
that such authority has taken disciplinary action.

9. Appeals:

Licensee has right of appeal as provided for under
other provisions of law.

10. Reinstatement following suspension, revocation:

A licensee suspended or revoked under the point
system shall not be reinstated unless he passes a re-
examination which covers the tests given to all driver
applicants (eyesight, ability to rend and understand
highway signs, knowledge of traffic laws and safe driv-
ing practices, driving test and such further physical or
mental examinations as department finds necessary to
determine fitness to operate a motor vehicle safely.)

11. General Authority:

Commissioner given authority to issue warning let-
ters, conduct conferences, issue or moduy orders of
suspension and revocation, and hold hearings; a Driver
Improvement section is established in the department
to administer the point system.

MICHIGAN

1. Number of points which authorizes suspension:

12 points within two years—maximum suspension
one year. (See Note, Table 4.)

2. Violations and schedule of point values based
upon convictions or probate court findings:

Points

(1) Manslaughter, negligent homicide or
other felony resulting from opera-

tion of motor vehicle ... 6
(2) Operating under influence of intoxi-

cating liquor or narcotic drug 6*
(3) Failure to stop and disclose identity

at scene of accident........cc.cccovevnenne 6
(4) Reckless operation in violation of

Sec. 626 or similar state or muni-

cipal law ?vithin or without the state 6
(5) Exceeding speed limit by more than

15 mph or careless driving (state law

or ordinance) .........cccoevenereneennn, 4

(6) Exceeding speed limit by more than

*Under other law, four points ore assessed upon conviction ft

operating a motor vehicle when due to consumption of It
toxicating liquor or drugs, a person's driving ability is visib
impaired. (Person charged with driving while under the ii
ftuence of intoxicating liquor or drugs (Table 1) may |
found guilty under this provision).

fNote: Person convicted of driving white under influence
intoxicating liquor or drugs (Table 1) has license suspend
in addition to which six points are assessed under point r
tem; 0.11% or more by weight of alcohol in blood constitw
presumption that person was under influence of intoxicati
liquor, whereas 0.10% or more by weight of alcohol in bio
constitutes presumption that person's driving ability a
visibly impaired.)



Points

10 but not more than 15 mph (state

law or ordinance)........c.cceeeevvennenene. 3
(7) Exceeding speed limit by 10 mph or

less (state law or ordinance) 2
(8) Disobeying traffic signal, stop sign or

improper passing.....c.ccoceevewne. 5
(9) All other movingviolations............. 2

(10) Failure to answer a citation ornotice
to appear in court for any violation
of Act or comparable ordinance.... 1*

No points shall be assessed for defective equipment
when such defect consists of overweighted loads.

3. Hearings:

Department may conduct investigation and may re-
quire examination before action is taken; for failure
to appear for reexamination, after proper notice, li-
cense revoked.

4, Interim Action:

Licensee may be called in for interview upon ac-
cumulation of nine points; for failure to appear after
notice, three additional points are assessed.

5. Appeals:

Person aggrieved by action of department suspend-
ing or revoking license under point system may peti-
tion circuit court for order staying such action; court
authorized to enter ex parte order staying suspension
or revocation, subject to such terms and conditions as
it may prescribe and for such time as it deems proper
or until determination of any appeal to license appeal
board or circuit court. (Also see Note under Table
11)

6. Duration of Points:

Points retained for a two-year period. Every sub-
sequent conviction date establishes new two-year
period. Points accumulated are not erased until
lapse of two years from latest conviction date. (How-
ever, driver's record maintained for seven years, and
indefinitely for point convictions covering violations
1), (2), (3), and (4) in Item 2, above.)

7. Out-of-Stale Convictions:

No point values are assessed for bond forfeitures
outside of state.

8. Assessment of points when licensee subject to
suspension under other law:

* Other taw states that such failure shall constitute a misde-
meanor but "shall not be considered a violation for any pur-
pose under Sec. 320a" (point system) and provides that 30
days following failure to respond, court shall send notice to
offender and upon his failure to appear within 14 days, de-
partment shall suspend offender's license end so notify him;
suspension to remain in effect until matter adjudicated; on
return of license, a reinstatement fee of $2.00 is imposed; such
offender not subject to reexamination, as is required before
reinstatement of licensees suspended or revoked.

Points are assessed against the driver's record for
offenses under the point system even though offendt.
is suspended or revoked for the same offense under
other provisions of law.

9. Multiple Convictions:

If more than one conviction results from same in-
cident, points assessed for more serious offense only,

MISSOURI

1. Establishment of Point System:

Director of revenue required to put into effect a
point system for suspension and revocation of licenses
(chauffeurs and operators). Points to be assessed only
after a conviction or forfeiture of collateral.

° *

2« Number of Poi4nts Requiring Suspension —
Revocation:

* Director shall:

,  Suspend operating privilege when driver has
% accumulated eight points within 18 months.
Time of suspension shall be not less than 30

days nor more than 90 days. (Note: See

Table 8)

Revoke operating privilege one year when
driver has accumulated:

12 points in 12 months
18 points in 24 months
24 points in 36 months

3. Violations and Schedule of Point Values:

Points
(1) Any moving violation of a state law
or county or municipal traffic ordi-
nance not listed herein, other than a
violation of equipment provisions... 2

(Except any violation of a municipal
stop sign ordinance wheie no acci-
dent is involved — | point)

Note: Under definition of moving
violation, excluded are driving a
motor vehicle without a valid motor
vehicle registration license and vio-
lations relating to sizes and weights

of vehicles.
(2) Speeding:
In violation of state law................. 3
In violation of county or municipal
. OFAINANCE...c.vee et 2

(3) Leaving scene of accident
N In violation of Sec. 564.450 RSMo.. 12
In violation of county or municipal
ordinance ... 6



Points
(*) Careless and imprudent driving
In violat'on of Sec. 301.01G sub-sec-
tion 4, RSMo. (driving on left
side of roadway under certain con-
ditioNs) ..ccocvviiee e 4

In violation of county or municipal
OrdinancCe.....cccocvveevceeie s 2

(5) Operating without a license after sus-
pension or revocation and prior to
restoration of operating privileges... 12

(6) Obtaining a license by misrepresen-
TAtioN ..o 12

(7) Driving under the influence of intoxi-
cating liquor or narcotic drugs

In violation of state law.........c........ 12
In vioi. ‘ion of county or municipal
OFdiNANCE. ...ooiceie e 6

(8) Any felony involving use of a motor
VENICIE i 12

(99 Knowingly permitting unlicensed per-
son to operate a motor vehicle 4

An additional two points assessed when personal
injury or property damage results from above viola-
tions and if found to be warranted and certified by
the reporting court.

When any of the acts listed in subdivisions (2), (3),
(4) or (7) above constitute both a violation of a
rtate law and a violation of a county or municipal
ordinance "'points may be assessed for either violation
but not for both.”

4. Interim Action:

Director shall notify licensee of points charged
against his record when record shows four or more
points accumulated in 12-month period.

5. Reduction of point values —Period of Safe
Driving:
For operation without conviction for a moving
violation, point values reduced as follows:

For first full year
For second consecutive

—reduced by one-third

full year —reduced by one-half

For third consecutive

full year —points withdrawn

6. Reinstatement —Suspension —Revocation:

Suspended license returned to licensee upon termi-
nation of suspension and compliance with Safety
Responsibility Law.

Upon termination of revocation, person shall apply
for license in manner provided by law. (No new li-

cense granted until expiration of one year after revo-
cation, See Note. Table S)

Upon issuing a reinstated license accumulated point
values are reduced to six points.

7. Out-of-Slalc Convictions:

On notice of conviction in another state, which if
committed in this state, would result in assessment of
12 points, director is authorized to assess points and
revoke operating privilege. '

8. Hardship Cases —Livelihood:

All circuit and magistrate courts located in counties
which are part of multi-county judicial circuit have
jurisdiction to hear applications for hardship driving
privileges.

When court finds that operator or chauffeur sus-
pended or revoked is required to operate a motor
vehicle in connection with his business, occupation or
employment, it may grant such limited driving privi-
leges as circumstances warrant and if court finds un-
due hardship on such person to earn a livelihood;
person so operating within the restrictions and limita-
tion of such order shall net lie guilty of operating a
motor vehicle without a valid license.

Operators and chauffeurs may make application to
court for hardship driving privilege, which shall be
accompanied by copy of applicant’s driving record for
next preceding five years, as certified by department,
and by proof of financial responsibility as required
under the financial responsibility law; however, with
respect to a chauffeur who fails to file such proof, court
may grant hardship driving privilege solely for operat-
ing a commercial vehicle whose owner lias complied
with financial responsibility law; court’s order to state
such restriction and chauffeur must carry proof ol
owner’s compliance.

Court order granting privilege shall indicate ter
mination date, which shall not be later than end o
suspension or revocation; copy of order sent to de
partment, with copy to driver to carry on persoi
when driving; a conviction resulting in assessment o
points, other than a violation of a municipal stop sig
ordinance where no accident involved, terminate
order granting privilege; court in which such convi<
tion occurs to immediately notify driver, the depar
ment and court which granted order.

Hardship driving privilege not to be extended t
person svhose license has been suspended or revoke
for following reasons: convicted of any felony in cor
mission of which motor vehicle was used or convicu
fpr second time of driving while under the itifluen
of intoxicating liquor (564.440); person ineligible £
license issuance (under Sec. 302.060—grounds for
cense denial); operating a motor vehicle under i
Auence of narcotic drugs, drugs. (as defined in
195.220) or having left the scene of an acride
(564.450); lias been granted hardship driving pri



lege within a period of five years preceding applica-
tion for such privilege, or who has refused to submit
to a chemical test for intoxication (551.4-14) within a

five-year period.

NEBRASKA

1 Number of points requiring imndatory
revocation:

Twelve or more points within two years—mandatory
revocation of license or driving privilege of nonresi-
dent for one year by uepartment, unless longer period
specified by court; period to commence from date of
order of revocation or release from jail or penitentiary,

whichever is later.

2. Violations and schedule of point values based on

.-. files of department:

1)

@

@)

4)

©)

(6)

Points

Felony resulting from operation of
motor vehicle

Third offense of drunk driving in
violation of state, city or village law,
whether or not court found same to
be third offense........ccccvevvivvivicnnenne.

Third offense of reckless driving or
willful reckless driving or any com-
bination of the two, in violation of
state, city or village law whether or
not court found same to he third
offense

"Hit and run" in accident resulting
in dcatli or injury of another........

in death or injury of another......

in property damage—
if accident report within 12 hours

if not so reported........c..cco....... 8
(telephone call or other notifica-
tion to appropriate peace officer
deemed to be a report)

"Hit and Run" in accident resulting
alcoholic liquor or any drug in vio-
lation of state, city or village law...

Driving while under the influence of
of state, city or village law................

(7) Willful reckless driving in violation

(8) Careless driving in violation of city

©)

or village law........ccooviviiiiiieiccn,

Negligent driving in violation of
city or village law.........cccceee e,

. (10) Reckless driving in violation of state,

city or village law

73

Points
(11) Speeding in violation of state, city
or village law:
a. Not more than five miles over m
speed limit.....ccoooniiiiicnnnen, 1

b. More than five miles but not
more than 10 miles over speed

Mt 2
c. More than 10 miles over speed
limit......... 2 e, 3

(12) All other traffic violations for which
reports to the department are re-
quired (not including parking viola-
tions, mufiler violations or overload-
iNg Of truckS)......cooieiiiinieiiiee 2

In all cases the forfeiture of bail not
vacated shall be regarded as equiva-
. lent to the conviction of the offense
with which the licensee was charged.
Points assessed as of date of viola-
tion for which conviction was had.

3. Hearings:

No department hearing; aggrieved person may ap-
peal to court; appeal docs not stay revocation unless
permitted by court, pending review.

4. Interim Action:

Not specified in law. (based on available informa-
tion, warning letter sent upon accumulation of eight
points, under administrative procedure).

5. Notice of Revocation:

. Within 24 hours after revocation, department to
notify person in writing; notice to contain list and
date of convictions, courts in which convictions ren-
dered, points charged, length of revocation and de-
mand for return of license. Upon failure to return
license, peace officer shall secure possession; refusal
to surrender license on demand subjects offender, on
conviction, to fine, imprisonment or-both.

6. Duration of Points:

Points have full value for two-year period and are
erased thereafter. Points which are used to suspend
the driver are not considered as the basis for further
action against the driver.

7. Non-residents:
Point system similarity applies to non-residents.

8. Reinstatement:

Person revoked under point system must give and
maintain proof of financial responsibility for three
years, e}g required under financial responsibility law.

0

9. Driving while under Suspension —Revocation:

Persons driving while under revocation or suspen-
sion and before reinstatement shall be subject to fol-
lowing penalties upon conviction under state law or
local ordinance:



%
first offense—mprisonment in county jail lor 30

days; court orders person not to drive for one
year from date of discharge from jail

each subsequent offense—imprisonment for six
months; court orders person not to dris'c for two
years from date of discharge

In addition, person operating motor vehicle svho
tries to flee in order to avoid arrest for operating
while under suspension or revocation and before rein-
statement is subject to the following penalties upon
conviction—

fine not exceeding $500, or imprisonment in county
jail for not more than six months, or in Nebraska
Penal and Correctional Complex for pot less than
one year nor more than three years, or'by both such
fine and imprisonment. Court also orders person
not to drive motor vehicle for one year from date of
release, or in ease of fine only, from date of satisfac-
tion of fine. (Sec also Tables 16 and 17).

NEVADA

1 Authority to Establish:

Provides that department shall establish a uniform
system of demerit points for various traffic violations
occurring in state to be assessed against holders of
licenses issued by the department.

System to be a running system of demerits covering
a period of 12 months next preceding any date on
which licensee may be called by department to show
cause why license should not be suspended.

Traffic violation defined as conviction on charge
involving a moving traffic violation in any municipal,
justice's or district court in state.

2. Point Values: ,

Department charged with responsibility of establish-
ing points depending on gravity of offense, with one
demerit point to be assessed for a minor traffic viola-
tion to eight points for an extremely serious one.

3. Action Level:

Details of violation to be submitted to department
by court. Department may provide for a graduated
system of demerits within each category of violations.

When licensee has accumulated 12 demerit points,
the department shall suspend hi* license until the total
demerits have dropped below 12 demerit points in the
next preceding 12 months.

NEW JERSEY

Note: The point system has been established under
general authority as a regulation by the Director of
the Division of Motor Vehicles, Department of Law
and Public Safety. It is summarized herein because of
its inclusion in the state's pamphlet laws covering
motor vehicles and traffic regulations, but more im-

portant. because it contains certain grounds for sus-
pension or revocation not otherwise specifically cov-
ered in the law but which are the basis for such
action in the UVC and laws of other states.

1 Number of points which authorize action:

Twelve points within a three-year period may sub-
ject driver to hearing before department to show cause
why his driver’s license should not be suspended, or
driver may elect to attend department’s Driver Im-
provement School.

Director may permit driver, subject to suspension
under point system, to attend such school in lieu of
all or part of period of suspension. The maximum
period of suspension that may be credited is two
months. If suspension period is longer than two
months, driver to surrender license for such excess
period; license returned at expiration of period in
excess of two months if driver, in signed statement,
agrees to attend school on following conditions:

(@ will attend designated school and each session
to which he’s assigned

(b) comply with rules governing attendance, con-
duct, instruction and examination

(c) will be.subject to suspension of driver license
privilege if he fails to attend sessions, fails to
comply with rules or fails to successfully com-
plete course.

2. Violations and schedule of point values:

Points
(1) Leaving scene of an accident 8
(2) Reckless driving.....ccocevvevvevenennn 6
(3) Racing on highways........c.ccccovevvnene. 6

(4) Spccding-20 mph or more over legal
limit, providing speed is less than 60

(5) Speeding —other.......cccoccevvvviviennennn,

(6) Passing on curve or hill or otherwise
unsafely .........

(7) Passing stopped school bus.
(8) Following too closely

w o1 o1 O

(9) Other moving violations..................

3. Driver Improvement School —Suspended
Drivers:

Driver who accumulates 12 or more points and
whose driver license privilege is suspended may be
requested to attend and successfully complete course
'\as a condition to restoration of license.

4, Conditions following restoration of license:

v Restoration after suspension or official warning, or
warning after successfully completing Driver Improve-
ment School course following accumulation of 12
points, shall be made on express condition and under-



. standing that conviction of any violator of motor
vehicle laws of New Jersey or other states within one
year thereof, may result in summary suspension of

driving privilege, without a hearing for the following
period: . e v

when violation occurred within date of action as
« follows:

within six months —three months
after six months but

within nine months —two months
after nine months but

within one year —one month

5. Out-of-state violations:

Violations in other states or Canadian Provinces
charged against a person’s driving record and points
assessed, as if the violation had occurred within State.

6. Proof of Fir-ncial Responsibility:

On suspension under point system, proof of financial
responsibility for the future will be required if one
or more violations for which points are assessed re-
sulted in an accident.

7. Affect on other Suspensions:

Provision of point system regulations shall not be
affected by any revocation or suspension imposed by
the judge of a municipal court, except that no lesser
period of revocation or suspension will be imposed
than that directed by the court.

*NORTH CAROLINA -

1. Number of points which authorizes suspension:

12 or more points within thrcc-ycar period, or eight
or more points within thrcc-ycar period immediately
following reinstatement of license suspended or re-
voked because of conviction for one or more traffic
offenses. *

1st suspension-maximum 60 days
2nd suspension—maximum 6 months
Subsequent suspension-maximum one year

2. Violation and schedule of point values based
upon convictions: m

\" Points
(1j Passing stopped school bus......... 5
(2) Reckless driving .................. 4
(S) Hit and run, property damage only. 4
(4) Following too closely 4
(5) Hlegal passing....cccccovevreiererenieeenn. 4
i . (6) Driving on wrong side of road,..... 4

¢ill Non, Table 12 on habitual offender.

75

m’ . Points
(7) Running through stop signs....... 3
(S) Speeding in excess of 55 mph 3’
(9) Failing to yield right of way 3
* (10) Running through red light................. 3
(11) No operator’s license or license ex-
. pired for more than one year
(12) Failure to stop for siren
> ¢'m(1S) Driving through safety zone...... 3
i .(14). No liability insurance................ 3
(15) Failure to report accident where
such report is required. o 3,
(16) All other moving violations .2

No points shall £e assessed for convictions of follow-
ing offenses:

. Over loads * ;¢ Carrying concealed weapon

Over length " Improper plates

Over width Improper registration

Over height Improper mufilcr

lllegal parking Public drunk within a vehicle

Possession of liquor

Improper display of license plates or dealer tags
Unlawful display of emblems and insignia
Failutc to display current inspection certificate

3. Hearings:
With or without a hearing.

4. Interim Action:

Warning letter sent upon accumulation of four
points: department may request licensee to attend
conference upon accumulation of seven points, and
may afford him an opportunity to attend the Driver
Improvement Clinic: upon successful completion of
course, three points are deducted from licensee's
record; only one such deduction permitted for any
one licensee.

5.. Appeals —Stay of Suspension:

License not to be suspended pending appeal from
conviction.

6. Duration of Points:

Points retain their full value for three-year period
and are erased thereafter. Upon restoration of license
suspended or revoked for conviction of a traffic offense,
any accumulated points in a driver's record are erased.

7. Out-of-State Convictions:
Point system applies to violations and convictions
withinstate only.
8. Assessment of Points when licensee subject to
suspension under other law: =

-Points are not assessed for convictions resulting from
suspension or revocation under other provisions of



law. Any points heretofore charged for violation of 3. Violations and schedule of point values based

the motor vehicle inspection laws shall not be con- on convictions. (See item 7 below):
sidered as the basis for suspension or revocation of li- Courts of record or mayors' courts shall assess and
cense. When person subject to suspension under point transcribe to abstract of conviction report, furnished
system and to suspension or revocation at the same by and forwarded to the department, the points
time under other provisions of law, period of suspen- charged, according to following schedule:

sion or revocation to run concurrently. Points

(1) Violation of provisions (secs. 4507.

9. Two or more offenses arising out of single 38, 4507.39, or ordinance) prohibit-

m incident: _ _ ing operation of motor vehicle while
Where multiple offenses occur on a single occasion, under suspension OF revocation.
points assessed for one offense only; if offenses have (4507.38 prol ng while li-
different values, the highest point value is assessed. cense is suspci. a-  voiced under
. driver license lasv; 4507.39 prohibits

10. Probation:

any "nonresident or other person"
whose license or right of privilege to
operate in the state has been sus-
pended or revoked from operating
with a license issued by another
jurisdiction during period of suspen-
sion or svithin one year of date of

Department may substitute a period of probation
for all or any uncxpired period of suspension under
the point system for period not exceeding one year;
violation of probation results in suspension for orig-
inal period ordered, or remainder of unexpircd term;
accumulation of three or more points during proba-
tion constitutes violation of probation. *

such revocation) ......c.cccceeveiiniicinnenn 6
(Also provides, with reference to
OHIO above enumerated sections, for fine
1. Number of points which authorizes suspension: of not more than 5500 and imprison-

ment for not less than tsvo days nor
more than six months; hosvevcr, un-
2 Procedure: der point system (sec. 45r'.40)
penalty for driving while license sus-
pended or revoked shall be a fine of
not more than $500 and imprison-
ment for not less than three days
nor more than six months: no court
shall suspend the first three days of
any sentence provided under the sec-

Twelve or more points within a two-year period.

Department notifies offender who has accumulated
12 points within two years from date of first convic-
tion that his license will be suspended within 20 days
of notice unless lie files petition in court (juvenile
court, if under 18 years of age) agreeing to pay cost
of pr k cdings and alleging he can show cause why his
driving privilege should not be suspended as follows:

(Upon written request of petitioner, department shall tl_on.) . .
furnish him witli copy of record of convictipns; exist- (2) Violation of 4549.04 or ordinance
ence of such record showing ”~or more points shall be prohibiting operation of a motor
prima facie evidence that person is an habitual traffic vehicle svithout consent of osvner... 6
law violator.) (3) Homicjde by vehicle..........ccccceevirnennne. 6
a. Six months, if person not previously suspended (4) Violation of 4511.19 or ordinance
under the point system prohibiting operation of i motor

vehicle while under the influence of

b. One year, if person had no more than one such alcohol 0.- drugs.......oovveeeeveeeeenee. 6

previous suspension

c. Three years, if person had no more than two ©) I;?lgggset;sgzgigggtdlsclose identity 6
such previous suspensions Violati ¢ 4511 2 """"""""""" d
d. Five years, if person had three or more such (6) Violation of 4511.02 or any ordi-

. : nance prohibiting the willful fleeing

PreVIoUS SUSpensions. or eluding of a police officer 6
At hearing court determines if person's license shall ©)

be suspended, based on record and other competent

evidence. If court finds that person has failed to show

cause why his license should not be suspended, court

Any crime punishable as a felony
under the motor vehicle laws or any
other felony in which motor vehicle

IS USEd .o 6
shall suspend as noted above, withhold such suspen- B -
sion or part thereof, or provide such conditions or pro- ' (8) Driving in violation ui license re-
bation as it deems proper; in such case, cost of proceed- strictions 2
ings to be paid of person; if person does show,cause, (9) Violation of 4511 251 or ordinance e

cost to be paid out of county treasury. prohibiting reckless operation..... 4



Points
(10) Violation of 4511.20 or ordinance
prohibiting reckless operation 4
(11) Violation of speed regulations 2

(12) All other moving traffic violations,
except 5577.01 through 5577.S9 (size
and weight of vehicles)........cccconnenn. 2

4, Interim Action:

Warning letter by regular mail sent when points
assessed exceed five; letter to list reported violations,
points charged for each, and to include c Itline of sus-
pension provision. On accumulation of more than
seven points person required to submit to license or
physical examination, or both; such examination to
determine if person is to be suspended or revoked, re-
tain license or is issued restricted license. Failure or
neglect to submit to exam is grounds for suspension
or revocation.

5. Duration of Points:

Points retain their full value for two years; points
used to suspend driver shall not be considered as the
basis for any subsequent suspension under point sys-
tem.

On natification from court, departm nt shall delete
points entered for bond forfeiture if person is ac-
quitted of offense.

6. Out-of-State Convictions:
Not included under point system.

7. Assessment of points when licensee subject to
suspension under other law:

When person’s driving privilege is suspended by the
court for specified offenses covered in Tables 1-3 and
points are charged under the point system for such
offenses, "that period of suspension shall be credited
against the time of any subsequent suspension under
this section for which such points were considered in
making such subsequent suspension."*

8. Two or more offenses arising out of single
incident:

Where multiple offenses occur on a single occasion,
points are assessed for one offense only; if offenses
have different point values, the highest point value
is assigned.

9. Nonresidents:

* Nonresidents’ driving privilege subject to suspen-
sion by department (registrar). (Note: See Item 2
above, covering court's authority.)

10. Reinstatement:

Person whose license is suspended, pur “on proba-

tion, or granted limited or occupational driving"
under the point system, is not reinstated until he has
qualified by taking the required driver’s examination
and gives and maintains proof of financial responsi-
bility in accordance with the provisions of the fi-
nancial responsibility law.

PENNSYLVANIA

1. Number of points which require suspension:
Eleven points or more (Also sec Interim Action,
Item 3, below).
First suspension —60 days
—90 days
Subsequent suspension — 120 days to oneyear, at

discretion of depart-
ment

Second suspension

2. Violations and schedule of point values based
upon convictions:

Section of Code Points
1001 (1) Reckless driving 5
1002 (a) Driving too fast for

conditions .......cceenee. 5

1002 (b) (1) Exceeding speed limit
of 10 mph in passing
any interurban or street
car taking on or dis-
charging passengers; at
intersection where safe-
ty zone established;
where traffic controlled
by officer or traffic
signal....cccoceeennen, i 4

1C02 (o) (1L.1) Exceeding 15 or 20
rn”h limit in residence

district......ccvvvevennnnn. 4

1002 (b) (2) Exceeding speed limit

of 15 mph in school

1002 (b) (3) Exceeding speed limit
20 mph within 200 feet

of RR grade crossing.. 3

1002 (b) Speed over legal limit:
(4'719)
1002 (c) 6 to 10............ 3
Ntol5........... 6

16 to 20 (and 15
days suspension) ... 6

21 to 29 (and 30
days suspension) ...



Section of Code

1004

1003

1006

1007

1008 (a) (c) (d)
<*).

1008 (b)

1009 (a)

1010 (a)
1010 (b)

1011 () (b) (d)
1012

1013 (a) (b) (d)

1014 (&) (b) (0
1016 (a) (b)

%
1016.1
1018 (a-e)

1020 (a)
1026

1028 (a)

1036

1113.1

S. Interim Action:

Points

SO and over (and 60
days suspension) ...

Driving to left of cen-
ter of highway............

Passing at intersection
of railroad crossing...

Failure to drive on
right half of highway..

Improper overtaking .

Improper passing____

Improper passing on
curve or crest of hill..

Failure to vyield to
overtaking vehicle ...

Following too closely..

Following too closely
(comm, vehicle) .... .

Improper turning-----

Failure to give proper
signals.....cccovvvevienene.
Right of way (two ve-
hicles at intersection at
same time)

Exceptions to right of
way
Driving through stop
sign
Failure to yield right

Passing school bus
loading or unloading..

Stopping on highway.

Coasting (passenger or
commercial vehicle) .,

Moving violations on-
Pennsylvania turnpike,
other than speed..........

Restricted zones for
certain commercial ve-
hicles .oovvvveeeeeee,

.operator is a minor, a similar letter may also be sent
to his parent or guardian.

When person’s record for first time shows as many
as six points, department shall require that he under-
go a special examination (as provided in Sec. 60S
(9) ) attend an approved driver improvement school,
or clinic, or any combination of foregoing. On suc-
cessful completion of school, driver's record shall be
credited with one point. On’failure to attend and
satisfactorily complete requirements of examination,
school or clinic, an additional five points shall be as-
signed and license or learner's permit shall be sus-
pended.

. When person’s record has been reduced below six
points and for the second time shows as many as six
points, action taken as above, except for reference to
crediting driver's record with one point.

When person's record has been reduced below six
points and for a third or subsequent time shows as
many as six points, department shall require him to
attend an interview, at which time the record is re-
viewed and department shall take such action as is
deemed proper.

4. Duration of Points:

Points removed from record from date of last con-
viction at the rate of two points for each year person
is not convicted of any violation of vehicle or tractor
laws of Commonwealth. However, on restoration of
driving privilege following suspension under point
system, person’s record shall show five points, which
shall be removed as noted above.

5. Credit Points:
See Interim Action, Item 3 above.

6. 'Two or More Offenses Arising out of Single
Incident:

On conviction of two or more offenses under point
system committed on single occasion, points assessed
only for offense with highest point value.

7. Out-of-state convictions:

Points' may be assessed when such offense, it com
mitted in Commonwealth, would result in poin
assignment

«.8.mNotice of Suspension:

Upon suspension, department shall notify perso
in writing to surrender license or learner’s permit.

; 9. Hearings:

After a hearing which indicates person was at faul
‘or partly at fault, in causing an accident, departmei
may require person to undergo special examinatic
or attend driver improvement school or clinic. (S
under Interim Action, Item 3 above).

When person's record shows as many as three points
(note: no offense has lower point value) department
shall notify offender by letter of nature and effect of
point system: failure to receive notice shall not pre-
vent suspension of license' or learner's permit; where

B



SOUTH CAROLINA

1. Number of points which authorizes suspension:
Twelve points within 12 months (which presumes

to indicate a disrespect for law and disregard for
safety of others) —maximum suspension six months.

2. Violations and schedule of point values based
upon convictions:

Points
(1) Reckless driving......ccoevevvveinnnnn v . 6
(2) Passing stopped school bus.............. 6
(3) Hit and run (property damage
only) i 6
(4) Driving too fast for conditions, or
speeding....ccccoeennne 4
(5) Disobedience of official traffic control
SIgNAlS. .o 4
(6) Disobedience of officer directing
traffic.....ccoovv 4
(7) Failing to yield right of way 4
(8) Driving on wrong side ofroad 4
(9) Passing unlawfully.........c.ccocovvnenee. 4
(10) Turning unlawfully ... 4

(11) Driving through or within safety
ZONE e 4

(12) Failing to give signal (or giving im-
proper signal) for stopping, turning
or suddenly decreasing speed 4

(13) Shifting lanes without safety
Precaution ........ccceviviieveneseieeineens

(14) Improper dangerous parking

(15) Following too closely..........ccccoceeee.

(16) Failing to dim lights........cccceevevenene. 21
(17) Operating with improper lights....

(18) Operating with improper brakes....

(19) Operating vehicle in unsafe
condition ...

(20) Driving in improper lane.................

' 3. Hearings:

Suspension before hearing; but licensee entitled to
hearing.

4. Interim Action:

Not specified in law. (Note: und :r administrative
procedures warning letter is sent upon accumulation
of six points).

5. Warning Tickets:
Warning tickets not to be assigned a point value.

'6. Courts:
Courts to report convictions to department as re-

quired under other law; action of departmcnt'subjcct
to judicial review.

7. Other law not affected:

Point system authority shall not aflcct action taken
by department in suspending or revoking license when
such action is mandatory under other law.

8. Duration of Points:

Points retain full value for 12 months; half value
between 12-24 months; points not counted thereafter.
Points which are used to suspend driver are not con-
sidered as basis for further action, under the point
system, or other law covering reckless driving (which
provides for mandatory license suspension for three
months on second or subsequent conviction for such
ollense within 5 years).

9. Out-of-State Convictions:

Applies to out-of-state convictions of resident drivers
for offenses covered under the point system provided
that reciprocal agreements are entered into with other
ghates.

10. Nonresidents:

Nonresident subject to suspension in same manner
as resident driver.

11. Military Personnel:

Conviction by court martial of any branch of armed
services of U. S. or by a U. S. Commissioner of a vio-
lation either on or off government property which if
committed in South Carolina would be a violation of
the laws of the state may, in discretion of department,
be recorded against a driver the same as if conviction
had been had in courts of South Carolina.

SOUTH DAKOTA

Department authorized to adopt a point system.
See Note in Table 5.

UTAH
1. Authority to Establish:

Department authorized to assign point values to
moving traffic violations, based on rela‘ionship be-
tween such violations and motor vehic*. accidents.
(See also Note in Table 5).

2. Point Assessment:

Persons convicted of such violations shall have as-
sessed against their driving records the number of
points assigned; but the number of such points as-
sessed shall be decreased by 10% if on abstract of
court record of conviction court has graded severity of
violation as "minimum” and increased by 10% if
court grades violation as "maximum.” (See Note in
Table 10.)

3. Duration of Points:

Points shall be valid for period of time determined
by department, which time limit shall not exceed three
yean.



4. Point Deletion — Violation-free Driving:

Department authorized to delete points to reward
violation-free driving for such period of time as it
may determine.

5. Public Notice:

Notice of points assigned for violations, time limit
for deletion of points, and point level at which de-
partment takes suspension action snail be published
in two newspapers with general circulation through-
out state; notice of changes made in point system shall
be/given in similar manner.

6. Hearings:

Upon suspending license under point system, de-
partment shall notify licensee and upon his request
afford him an opportunity for a hearing, witlun 20
days after receipt of such request. After hearing, de-
partment shall cither rescind suspension, or on good
cause, may extend suspension or revoke license.

WISCONSIN

Department authorized to adopt a point system.
(See Note 2 in Table 5))

* DISTRICT OF COLUMBIA

1. Authority to establish point system:

By order, Director of Motor Vehicles is required to
put into effect a point system for suspension and revo-
cation of operator’s permits.

Points assessed only after conviction. With retpect
to persons under 18 years of age, points assessed only
after adjudication by juvenile court or other court
having jurisdiction or where such person has not
denied charge to Juvenile Bureau of Metropolitan
Police Department.

In his discretion, director may, after notice and op-
portunity for a hearing, suspend permit or driving
privilege of any person without assessment of points
for traffic charges pending in court, subject to final
determination; on finding of guilt, points assessed. In
cases where director proposes to revoke or continue an
existing suspension following court proceeding, he
shall afford operator opportunity for a hearing.

2. Number of points authorizing suspension,
revocation:

Eight points for license suspension and 12 points for
revocation, accumulated within a three-year period.
Initial suspension period from two to 30 days with
subsequent suspension from 15 to 90 days based on
seriousness of case. Revocation period not specified,
but under basic law is six months. When revocation
action can be modified (in opinion of Hearing Officer
or Director) to a suspension, suspension not limited
to periods above; when limited permit is allowed as
modification of suspension or revocation, effectiveness
of permit also not limited to time periods noted above.

Suspension effective five days after notice, unless
hearing requested; mandatory revocation effective im-
mediately.

3. Violations and schedule of point values:

Points
Any moving violation not listed below
and not contributing to an accdent.......... 2
Violations contributing to «n accident... 3
SPEEdiNgG...coeiieieiee e 4
Motor running unattended......cccccevreennne. 4 .
Failure to lock ignition..........cccccoovivvvinenne 4
Failure to report an accident................ 5

Failure to give the right of way to
pedestrian

Leaving after colliding:
No personal injury........ccceeeeeveinnan 8

With personal injury.......c.ccoceeeeneee. 12
Reckless driving......ccocoovevveeevicieeennnn, 12

Operating without a District of Columbia
permit prior to restoration of operating
privileges which have been suspended.... 12

Operating in violation of restriction........ 12
Using permit of another...........c........... 12
Operating after suspension or revocation. 12

Obtaining or attempting to obtain a per-
mit by misrepresentation.............cc........ 12

Loaning or altering a permit................. 12
Conviction for any homicide or assault

committed by means of an automobile... 12
Driving under the influence of intoxicat-

ing liquor or narcotic drugs.................. 12

Any felony involving use of an
automobile

4. Suspension under other conditions:

Director, in his discretion, and after notice and oj
portunity for a hearing, may suspend or revoke perm
or operating privilege of person who, in his opinio!
is not physically, mentally or morally qualified i
operate safely or has driven in manner which shows
flagrant disregard for safety of persons or property.

In addition, when person is arrested for any of i
following traffic violations, he shall be interviewed

« an official of the Metropolitan Police Department a
' served notice of possible suspension unless he appe
for a hearing with department (motor vehicle) witl
'five days (10 days for nonresident) to shosv cause si
permit should not be suspended or revoked, (cent
driver file notified by phone to place "'stop” in driv<
record). On failure to appear, permit or privilege i

80



pended or revoked until restored by director, (special
procedures set forth for persons, who because of physi-
cal or mental condition, cr.nnot be served notice):

(1) Operation of a motor vehicle involved in an
accident resulting in the death of another.

(2) Operation of a motor vehicle at a speed in ex-
cess of 30 miles per hour above the authorized
speed limit.

(3) Operation of a motor vehicle involved in an
accident as the result cf a traffic violation for
which, by order of the Municipal Court, col-
lateral of $50 or more, or a bond in any
amount, is required.

(4) Operation of a motor vehicle in disregard of
any restriction which may have been imposed
on the use of the permit of the operator of such
vehicle, whether such permit be issued by the
District of Columbia or by another jurisdiction.

(5) Operation of a motor vehicle while apparently
under the influence of intoxicating liquor or a
drug, or while apparently physically or mental-
ly unqualified to operate a motor vehicle by
reason of dir betic coma, or epileptic or other
seizure.

(6) Leaving the scene of an accident, in which the
motor vehicle driven by him was involved and
in which there is bodily injury, without giving
assistance or making known his identity and
address and the identity and address of the
owner of the vehicle.

(7) Reckless driving involving bodily injury.

(8) Engaging in the commission of a felony in
which a motor vehicle is involved.

Director also has authority, when justified, to re-
guire person to show cause why his license should "not

be revoked, when action has already been taken to-
wards the suspension of the permit or privilege of such
person.

5. Interim Action:

On first moving violation, warning letter sent un-
less points assessed are five or more; at five points,
person to attend conference.

6. Duration of Points:

Points shall be erased only by a lapse of three years;
upon issuance of a permit, following revocation, there
may be additional periods of suspension or revocation
for additional points obtained. In his discretion, di-
rector may cancel points assessed against traffic violator
who elects to stand trial and where court finds such
person not guilty or dismisses case.

7. Out-of-state convictions —military personnel:

For convictions, forfeitures and pleas of guilty certi-
fied to the District by other jurisdictions, points com-
parable to the District schedule will be assigned in the

9discretion of the Director.

In traffic cases turned over to military authorities,
points will be assessed immediately upon notification
to the Director that such military authorities have
taken disciplinary action as the result of arrests of
service personnel for moving traffic violations.

8. Failure to respond to traffic citation:

After notice and opportunity for a hearing, director
may suspend resident arrested for traffic violation in
another jurisdiction, which under agreement with
D. C., permits violators to receive a traffic citation
instead of posting bail or collateral to secure appear-
ance for trial, and who fails to comply; suspension to
remain in effect until person shows evidence of com-
pliance with terms of citation. Also applicable with
respect to moving traffic violations committed in D. C.
by D. C. residents.
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SUMMARY

Under Georgia’*motor vehicle safety responsibility statute, an uninsured
motorist’s motor vehicle registration nnd driver's license are subject to
suspension if he is involved in an accident and he fails to post security to
cover tlu amount of damages claimed by aggrieved parties. The peti-
tioner, r.n uninsured motorist, was involved in an accident when a girl i*odc
her bicycle into the side of his automobile.* Ho did not post security for
the damages claimed to have boon suffered by the girl. At an administra-
tive .tearing, his offer to prove that he was not liable for the accident was
rejected, and lie was given SO days to post security or to have his license
and registration suspended. The administrative decision was upheld by
the Georgia Court of Appeals (121 Ga App 418, 174 SE2d 235), and the
Georgia Supreme Court denied review.

On certiorari, the United States Supreme Court reversed and remanded
the case. In an opinion by Brennan, J., expressing the view of six mem-
bers of the court, it was held that before the state could suspend the peti-
tioner’s license and registration, procedural due process required a deter-
mination wlulhcr there was a reasonable possibility of a judgment being
rendered against him as a result of the accident, since liability, in the
sense of an ultimate judicial determination of responsibility, played a
crucial role under the state’s statutory (scheme for motor vehiclo safety
responsibility.

Burger, Ch. J., and Black and Brlagkmun, JJ., concurred in the result

IIKADNOTKS
Classified 1° U. S. Supreme Court. Digest, Annolnlrd

Constilulinnnl Law 8095 — motor
vehicle licenses
1. The Fourteenth Amendment is
not violated by a statute which bars
the issuance of licenses to all motor-
ists who do not carry liability insur-
ance or who do not post security.

Constitutional Law 8615 — due

process — motor vehicle license

2. A license issued to a motorist is

not to be taken away by state action

without that procedural due process

required by the Fourteenth Amend-
ment.

Slates § 18 — constitutional restraints

3. Relevant constitutional restraints
limit slate action to terminate nn
entitlement, whether the entitlement
is denominated a "‘right” or a "privi-
lege."

Constitutional Law 8095 — due
process — motor vehicle license
— suspension

4. In connection with the suspen-
sion of a license of nn uninsured
motorist who was involved in nn
accident, the inquiry into fault or

liability requisite to nfford the
licensee due process need not take
the fonn of a full adjudication of
the question of liability.

Constitutional Law 8095 — due
process — motor vehicle license
— suspension

5. Before a slate may suspend the'
license and registration of an un-
insured motorist who was involved in
nn accident and who did not post
security to cover the amount of dam-
ages claimed by another parly in-
volved in the accident, procedural
due process requires a determination
whether there is a reasonable pos-
sibility of a judgment being rendered
against the motorist an a result of
the accident, where liability, in the
sense of an ullimato judicial deter-
mination of responsibility, plays a
crucial role under the stntc’s statutory
scheme for motor vehicle safety
responsibility.

Constitutional Law 5695 — due
process — motor vehicle license
— suspension

6. A slate’s interest in protecting a

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES

7 Am JUR 2d, Automobiles and Highway Traffic § 138
8 AmJur P1 & PRForms, Automobiles and Highway Traffic,

Forms 51-54

US L Ed Digest, Constitutional Law 88 695, 787, 803.5
ALU Digests, Automobiles and Highway Traffic 8§ 47, 48
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and Curriers

ALU Quick Index, Automobile Insurance; Duo Process of

Law

Federal Quick Index, Automobile Insurance; Duo Process

of Law

ANNOTATION REFERENCE
Validity of Motor Vchiclo Financial Responsibility Act. 86 ALR2d 1011.



claimnn’¥ from the possibility of an
unrecoverable judgment is not, within
the context of the state’s fault*
oriented scheme of motor vehicle
safely responsibility, a justification
fur denying procedural due process by
suspending.the license and rcgistrn-
tion of an uninsured motorist who
has failed to post security, where
there is no reasonable possibility of
a judgment being rendered against
him in' connection with an accident
in which he has been involved.

Constilulinnal Law 87S7 — duo

process — sii.Ticioncy of hearing
. 7. The fact that additional expense
Wfll be occasioned by an expanded
‘smecaring does not justify denying a
hearing which meets the standards of
procedural due process.

Constitutional Law 5 Cil — motor
vehicle license — suspension

8. In reviewing state action in the

area of suspension of motorists'
licenses, the United States Supremo
Court will look to substance, not to

.bare form, to determine whether
constitutional minimums have been
honored.

. I® V. >*
Constitutional Law 8803.5 — duo
process — hearing — suspension
of license
9. Under a statutory scheme which
makes liability an important factor in
the state’s determination to deprive
an individual of his motor vehicle
license, the state may not, consistently
with due process, eliminate considera-
tion of that factor in its hearing prior
to the suspension of an uninsured
motorist's license because ho has been
involved in an accident and has not
posted security.

Constitutional Law § 787 due
process — sufficiency of hearing

10. The hearing required by the due
process clause of the Fourteenth
Amendment must be meaningful and
appropriate to the nature of the ease.

Constitutional Law 8§803.5 — duo
process — notice — hearing

11. Due process requires that when
a state seeks to suspend a motorist’s
license, it must afford, before the sus-
pension becomes effective, notice and
opportunity for hearing appropriate
to the nature of the case.

APPEARANCES OF COUNSEL

Elizabeth IL llindskopf argued the cause for the petitioner, pro
hac vice, by special leave of Court.
Dorothy T. Hensley argued the cause for the respondent.

OPINION OF TIIE COURT

Mr. Justice Urennan delivered the
opinion of the Court.

Georgia’s Motor Vehicle Safety
Responsibility Act provides that tho
motor vehicle registration and driv-

er’s license of an uninsured motor't
involved in an accident shall be sus-
pended unless he posts security to
cover the amount of damages
claimed by aggrieved parties in re-
ports of the accident.1 The admin-

1 Motor Vrhirlc Safely Responsibilityoperator nnd owner of any motor vehicle

.Art, (hi, Code Ann. 8 02A-€01 ct ucq.
(IfioK). In pertinent part the Art provided
that anyone involved in an accident must
submit a report to the Director of Public
Safely, Cia Code Ann 892A-(i04 (Supp
J.i70). Within 30 days of the receipt of
the report the Director "shall aun-
jeentl 1l.e liccna: out! all registration ccrlif-

rciu.itnition nlaten uf tho

previously
furnishes security, sufficient . . . to
satisfy any judgments for dnmngor. or

in any manner involved in tho accident un-
less or until the operator or owner has
furnished or immediately

injuries resulting and unless such

operator or owner ahall give proof of
financial responsibility for the futura as is
required in Bection D2A-G1B.1. ¢ <& Co

1

istrntivo hearing conducted prior to
the suspension excludes considera-
tion of the motorist’s fault or liabil-
ity for the accident. The Georgia
Court of Appeals rejected petition-
er’s contention that the State’s stat-
utory scheme, in failing before sus-
pending the licenses to afford him
a hearing on the question of his
fault or liability, denied him due
process in violation of the Four-
teenth Amendment: the court held
that “ ’Fault’ or ’innocence’ arc com-
pletely irrelevant factors.” 121 Ga
App 418, 420, 174 SE2d 235, 236
(1970). The Georgia Supreme
Court denied review. App, at 27.
We granted certiorari. 400 US 963,
27 L Ed 2d 383,91 S Ct 376 (1970).
We reverse.

Petitioner is a clergyman whose
ministry requires him to travel by
car to cover three rural Georgian
communities. On Sunday afternoon,
November 24, 1968, petitioner was
involved in an accident when five-
year-old Sherry Capes rode her
bicycle into the side of his automo-
bile. The childs parents filed nn
accident report with the Director of
the Georgia Department of Public

Code Ann Sn2A-r,or»(a) (Supp 11170). Roe-
lion 02A-015.1 (Rupp 1H70) requires thnt
"such proof must he maintained for a one
year period." Section 02A-005 (a) works
no suspension, however, (1) if the owner
or operator had in effect at the lime of
tho accident n liability insurance pol-
icy or other bond, Ga Code Ann
8§ 92A-f.05(c) (Supp 1970); (2) if the own-
er or operator qualifies as n nrlf-insnrcr,
ibid; (3) if only the owner or operator
was injured, Ga Code Ann 8§92A-
C00 (1058); (4) if the automobile
was legally parked at the tiino of tho acci-
dent, ibid.; (5) if as to an owner, the auto-
mobile wns being operated without permis-
sion, ibid.; or (0) "[i]f, prior to the date
that the Director would otherwise suspend
license and registration thcro shall
bo filed with the Director evidence entiu-
fnclory to him that tho person who would
otherwise have to fils security has been

Safety indicating tbnl their daugh-
ter had suffered substantial injuries
for which they claimed damages of
$5,000. Petitioner wan thereafter
informed by the Director that unless
he wns covered by a Lability insur-
ance policy in effect at the time of
the accident lie must file a bond or
cash security deposit of $5,000 or
present a notorized release from lia-
bility, plus proof of future financial
responsibility,* or suffer the suspen-
sion of his driver’s license ami vehi-
cle registration. App, at 9. Peti-
tioner requested nn administrative
hearing before the Director assert-
ing that he was not liable as the
accident wan unavoidable, and stat-
ing also timt he would he severely
handicapped in the performance of
his ministerial duties by n suspen-
sion of his licenses. A hearing was
scheduled hut the Director informed
petitioner that "[t]hc only evidence
that the Department ran accept and
consider is: (a) wns the pnlilinner
or his "elude involved in the acci-
dent; (b) has petitioner complied
with the provisions of the Law na
provided; or (c) does petitioner
come within any of the exceptions
of the Law.” App, at 11.* At the

released frmn liability or hern finally
adjudicated not to be liable or lino ry>«olrd
a duly acknowledged written ni*»e*in"ht
providing for the payment of nn ngieed
amount in Insinl'nirnin .. . ."* lbid.

2. Questions concerning the requirement

of proof of future finnncinl responsibility
are not. before ns. The Stale's brief, nt 4,
nlatcn: "The one year period for proof of
financial responsibility has now expired so
[petitioner] would not he required to file
such proof, even if tho Court of Appenls
decision were affirmed."”

.1, Ga Code Ann §92A-(in2 (1058) pro-
video:

"The Director shall administer nnd
enforce tho provisions of this Chapter nnd
may make rules nnd regulations necessary
for its administration and shnll provide
for hearings upon request of persons ag-
grieved by orders op nets of the Director
under tho provisions of this Chapter. Such
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minis lraUvc hearing the Director
jerked petitioner’s proffer of evi-
nce on liability, ascertained that
lilionor war. not within any of the
itutory exceptions, and gave pc-
ioner ’0 days to comply with the
urity requirements or suffer sus-
nsion. Petitioner then exercised
statu lory right to an appeal do
vo in the Superior Court. Ga Code
u S.02A-602 (10.18). At that
iring, the court permitted pcti-
ncr to present his evidence on li-
lity, and, although the claimants

re neitiior parlies nor witnesses, .

ind petitioner free from fault. As
osult, the Superior Court ordered
lat the petitioner's driver’s license
be suspended [until]
t is filed a/rainst petitioner for
purpose of recovering damn/res
the injui'cs sustained by the
d . . . App, at 15. This
lor was reversed by the Georgia
irt of Appeals in overruling pe-
oncr’r, constitutional contention.

1-31 If the statute barred the is-
mco of licenses to ail motorists
o did not carry liability insurance
who did not post security, the
tide would not, under our cases,
late the Fourteenth Amendment,
parte Foresky, 280 US 80, 78 h
152, 54 S Ct 3 (10.13); Conti-
dal llaking Co. v Woodring, 280
852. 7(1 L lid 1155, 52 S CL 505,
ALII 1*102 (10.72); Jlo-s v Faw-
ii, 27-1 US 352, 71 L 1id 1001, 47
LG82 (1027). It does not follow,
vevcr, that the Amendment also
mils the Georgia statutory
cine merely because not all mo-
isls, but rather only motorists
olved in accidents, arc required

need not be a matter of record

il.c deei.ion a: rendered by tho
Ttnr shall lie final unless the aggrieved
nh.all desire an appeal, in which

ho shall have the right to omcr an ap-
1to the superior court of tho county of

to post security under penalty of loss
of the licenses. See Shapiro v
Thompson, 394 US 618, 22 L Ed 2d
Q00 80 S Ct 1322 (10G9); Frost &
Frost Trucking Co. v Railroad Com-
mission, 271 US 583, 70 L Ed 1101,
46 S Ct 605, 47 ALR 457 (1926).
Once licenses arc issued, as in peti-
tioner’s ease, their continued posses-
sion may become essential in the
pursuit of a livelihood. Suspension
of issued licenses thus involves state
action that adjudicatcs important in-
terests of the licensees. In suchll
eases the licenses arc not to be taken\
away without that procedural due
process required by the Fourteenth
Amendment. Sniadach v Family Fi-
nance Corp. 305 US 337, 23 L Ed 2d
340, 89 S Ct 1820 (1960); Goldberg
v Kelly, 397 US 254, 25 L Ed 2d 287,
90 S Ct 1011 (1070). This is but!
an application of the general propo-
sition that relevant constitutional
restraints limit state power to ter-
minate an entitlement whether the
entitlement is denominated a "right”
or a "privilege.” Sherbcrt v Venus*,
374 US 308, 10 L Ed 2d 1)05, 83 S
Ct 1700 (1003) (disqualification
for unemployment compensation);
Slochowcr v Hoard of Higher Edu-
cation, 350 US 551,100 L Ed G02, 7G
S Ct G37 (105G) (discharge from
public employment); Speiser v Ran-
dall, 357 US 513, 2 L Ed 2d 14G0, 78
S Ct 1332 (1958) (denial of a tax ex-
emption) ; Goldberg v Kelly, supra
(withdrawal of welfare benefits).
Sec also Londoner v Denver, 210 US
373, 385-330, 52 L Ed 1103, .1112,
28 S Ct 70S (1908); Goldsmith v
Board of Tax Appeals, 270 US 1)7,
70 L Ed 494, 40 S Ct 215 (192G);
Opp Cotton Mills v Administrator,

his residence, by notice to tho Director, in
the same manner n* appeals aro entered
from the court of ordinary, except that tho
appellant shall not bo required to post any
bond nor pay the costs in advance. If tho
aggrieved person desires, the appeal may

SsSssfiw
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312 US 126, 85 L Ed 624, 61 S Ct
524 (1941).

ffl, 51 We turn then to the nature
of the procedural due process which
must be afforded the licensee on the
qguestion of his fault or liability for
the accident.4 A procedural rule
that may satisfy due process in one
context may not necessarily satisfy
procedural due process in every ease.
Thus, procedures adequate to deter-
mine a welfare claim may not sufiico
to try a felony charge. Compare
Goldberg v Kelly, 397 US, at 270-
271, 25 L Ed 2d at 300, with Gideon
v Wainwright, 372 US 335, 9 L Ed
2d 799, 83 S Ct 792, 93 ALR2d 733
(1963). Clearly, however, the In-
quiry into fault or liability requisite
to afford the licensee due process
need not take the form of a full ad-
judication of the question of liabil-
ity. That adjudication can only ho
made in litigation between the par-
ties involved in the accident. Since
the only purpose of the provisions
before us is lo obtain security from
which to pay any judgments against
the licensee resulting from the ac-
cident, we hold that procedural clue
process will he satisfied by nn in-
quiry limited to the determination
whether there is n reasonable pos-
sibiUiy of judgments in the amounts
claimed being rendered against the
licensee.

f< 7) The Slato argues that tho
licensee’s interest in avoiding the
suspension of hia licenses is out-
weighed by countervailing govern-
mental interests and therefore that

lie heard liy tho judge at term or in chain-
Jiern or before njury at the firnt term. Tho
hearing on the nppcnl shall bo do novo,
however, nuch appeal shall not net an n
supersedeas of any orders or acta of tho
Director, nor shall tho appellant bo allowed
to opeinto or permit n motor vehicle to
bo operated in violation of any nunpcnaion
or revocation by tho Director, while ouch

K 90
this procedural due process need not.
be afforded him. We disagree. In
eases where there is no reasonable
possibility of a judgment being ren-
dered against a licensee, Georgia's
interest in protecting a claimant
from the possibility of an unrecov-
erable judgment in not, within the
context of the Slate’s fault-oriented
scheme, a justification for denying
the process due its citizens. Nor is
additional expense occasioned by llic
expanded hearing sufficient to with-

stand the constitutional require-
ment. * *‘While the problem of addi-
tional expense must ho kept in

mind, it does not justify denying a
hearing meeting the ordinary stand-
ards of due process.”” Goldberg v
Kelly, 397 US, at 261, 25 L Ed 2d
at 295, quoting Kelly v Wyman, 294
F Supp 893, 901 (SDNY 1900).

[f1,91 The main thrust of Geor-
gia’s argument is that it need not
provide a hearing on liability be-
cause fault and liability are irrele-
vant to the statutory scheme. We
may assume that wore this so, the
prior administrative hearing pres-
ently provided by the State would
ho "appropriate to the nature of llio
ease.” Mullanc v Central Hanover
Bank & Trust Co. 339 1)S 30G, 313,
94 L Ed 865,072, 70 S Cl 052 (1950).
But "[ijn reviewing stale action in
this area we look lo sub-
stance, not to hare form, to deler-
mine whether constitutional mini-
mums have been honored.” Willner
v Committee on Charnelor, 373 US
9G, 10G—107, 10 L Ed 2d 224, 231, 03
S Ct 1175, 2 ALII3d 1254 (19G3)

appeal Inpending. A notice serif by regis-
tered mail shall bo mifllrient rcrvicc on llic
Director that such appeal hnn been
entered."”

4, Petitioners ntntcd at oral argument

that while "it would be posnibln to rnlac
[an equal protection argument] . . .
wo don't raise tlifa point hero,” Tr. of Oral
Arg,, at 14,



concurring opinion). And looking
o0 iLo operation of the State’s stat-
utory scheme, it is ucnr that liabil-
fy, in tl:c sense of an ultimate ju-
irial dcInrmination of rcsponsibil-
y, plays a crucial role in the Safety
osponsibility Act. If prior to sus-
etmion there is a release from li-
hility executed by the injured
arty, no suspension is worked by
ic Act. Ga Code Ann § 92A-G0G
1998), The same is true if prior

suspension there is an adjudica-
on of nonliability. Ibid. Even
flcr suspension has been declared,
release from liability or an adjudi-
iliou of nonliability will lift the
ispension. Ga Code Ann 8§ 92A-
VI (Supp 1970). Moreover, other

Ihe Act’s exceptions arc dcvcl-
ied around liability related con-
Pts. Thus, we are not dealing here
ilh a no-fault scheme. Since the
atutory scheme makes liability an
iporlant factor in the Slate’s dc-
rtninalion to deprive an individual

hia licenses, the State may not,
insistently with due process, clim-
ate consideration of that factor in
« prior hcurinjr.

B10] The hearing required by the
ue IVoccsa Clause must be ""mcan-
Kful," Armstrong v Man/.o, 380 US
15,552, U L Kd 2d G2, @585 S Ct
87 (19G5), and "appropriate to the
tturo of the case.” Mullanc v Ccn-
al Hanover B.tik & Trust Co., su-
*a. Itisa proposition which hardly
ems to iH'ed explication that a
earing which excludes considera-
iii of an element essential to the
icisiun whether licenses of the wi-
re here involved shall be suspended
ics not meet this standard.

1 Finally, wo reject Georgia’s
uncr.t that it must afford the
ixcc an inquiry into the question

of liability, that determination, un- -

like the determination of the matters
presently considered at the adminis-
trative hearing, need not be made
prior to the suspension of the li-
censes. While "many controversies
have raged about the Due
Process Clause,” Mullane v Central
llanovcr Bank & Trust Co. 339 US,
at 313, 94 L Ed at 872, it is funda-
mental that except in emergency
situations (and this is not one)5duo
process requires that when a State
seeks to terminate an interest such
as that here involved, it must afford
"notice and opportunity for hearing
appropriate to the nature of the
case” before the termination be-
comes effective. Ibid. Opp Colton
Mills, Inc. v Administrator, 312 US,
at 152-156, 85 L Ed at 639-641
(1941); Sniadach v Family Finance
Corp., supra; Goldberg v Kelly, su-
pra ; Wisconsin v Constantincau, 400
US 433, 27 L Ed 2d 515, 91 S Ct 507
(1971).

15] Wc bold, then, that under
Georgia’s present statutory scheme,
before the State may deprive peti-
tioner of his driver’s license and vc-
hiclo registration it mm t provide a
forum for the determination of the
guestion whether there is a reason-
able possibility of a ju Igmcent being
rendered against him as a result of
the accident. Wc deem it inappro-
priate in this case to do more than
lay down this requirement. The al-
lernativo methods of compliance arc
several. Georgia may decide merely
to include consideration of the ques-
tion at the administrative hearing
now provided, or it may elect to post-
pone such a consideration to the do
novo judicial proceedings in the Su-
perior Court. Georgia may decide
to withhold suspension until adjudi-
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cation of an action for damages
brought by the injured party. In-
deed, Georgia may elect to abandon
its present scheme completely nnd

Apursue one of the various altcrna-
*| tives in force in other States.4 Fi-

nally, Georgia may reject all of tho
above and devise an entirely new
regulatory scheme. The area of
choice is wide; wc hold only that
the failure of the present Georgia
scheme to afford the petitioner a
prior hearing on liability of the na-

C Tho various alternatives include com-

pulsory insurance plans, public or joint
public-private unsatisfied judgment funds,

ture wc have defined denied him pro-
cedural due process in violation of
the Fourteenth Amendment.

The judgment is reversed nnd the
case is remanded for further pro-
ceedings not inconsistent with this
opinion.

It is so ordered.

The Chief Justice, Mr. Justice
Black, nnd Mr. Justice Blacltmun
concur in the result.

and assigned claims plans. See It. Keeton

' StJ. O'Connell, After Cars Crash (10G7).
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8§ 6-207. tI>'NiFo?.;i Vehicle Code

be given, but notice is required when the point accumulation
reaches............ percent of the number at which suspension is
authorized.13 No points shall be assessed for violating a previ-
sion of this act or municipal ordinance regulating standing,
parking, equipment, size or weight.13 In case of the conviction
of a licensee of two or more traffic violations committed on a
single occasion, such licensee shall be assessed points for one
offense only and if the offenses involved have different point
values, such licensee shall be assessed for the offense having the
greater point value. The department is authorized to suspend
the license cf a driver, with or without preliminary hearing,
when his driving record identifies him as an habitually reckless
or negligent driver or as an habitual or frequent violator under
this subsection. (New, 196S.)

(©) Upon suspending the license of any person as hereinbe-
fore in this section authorized, the department shall immediately
notify the licensee in writing and upon his request shall afford
him an opportunity for a hearing as early as practicable within
not to exceed 20 days after receipt of such request in the county
wherein the licensee resides unless the department and the li-
censee agree that such hearing may be held in some other county.
Upon such hearing the commissioner or his duly authorized agent
may administer oaths and may issue subpoenas for the atten-
dance of witnesses and the production of relevant books and
papers and may require a re-examination of the licensee. Upon
such hearing the department shall either rescind its order of
suspension or, good cause appearing therefor, may continue,
modify or extend the suspension of such license or revoke such
license. (Revised, 19G8.)

8 6-207—Department may require re-examination

The department, having good cause to believe that a licensed
driver is incompetent or otherwise not qualified to be licensed,
may upon written notice of at least five days to the licensee re-

l«lt Is suggested that a percentage low enough to jive the driver op-
portunity to protest any erroneous entry nr.d to improve his driving habits
prior to any suspension be specified. Fifty percent might be appropriate.

»TIn addition, it is suggested that r.o points be assessed for violations
by pedestrians, passengers or bicycle riders, or igr violations of provisions
relating to the preservation of the condition of trafific-control dpevices or
the highway,

86
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cense of a driver without preliminary hearing upon a showing
by its records or other sufficient evidence that the licensee:

1. Has committed an offense for which mandatory revocation
of license is required upon conviction;

2. Has been convicted with such frequency of serious offenses
against traffic regulations governing the movement o: vehicles as
to indicate a disrespect for traffic laws and a disregard for the
safety of other persons on the highways;

3. Is an habitually reckless or negligent driver of a motor ve-
hicle, such fact being established by the point system in subsec-
tion (b), by a record of aecidei ,s, or by other evidence;

4. s incompetent to drive a motor vehicle;

5. Has permitted an unlawful or fraudulent use of such li-
cense;

6. Has committed an offense in another state which if com-
mitted in this State would be grounds for suspension or revoca-
tion ;

7. Has been convicted of fleeing or attempting to elude a police
officer; or

8. Has been convicted of racing on the highways. (Revised,
196S.)

(b) For the purpose of identifying habitually reckless or
negligent drivers and habitual or frequent violators of traffic
regulations governing the movement of vehicles, the department
shall adopt regulations establishing n uniform system assigning
demerit points for convictions of violations of chapter 11 of this
act or of ordinances adopted by local authorities regulating the
operation of motor vehicles. The regulations shall include a desig-
nated level of point accumulation which so identifies drivers.15
The department may assess points for convictions in other states
of offenses which, if committed in this State, would ba grounds
for such assessment. Notice of each assessment of points may

**In formulating the administrative point system authorized by this
lection, each department is urged to consider, in the interest of interstate
uniformity, authorizing suspension for an accumulation of 12 or more
points as a result of offenses committed during any consecutive 12-month
period or 13 or more points as a result of offenses committed during any
24-month period; assigning six points for convictions of reckless driving
willful and wanton disregard for the safety of persons or property, as in

11-901) and for convictions of spsedir.g when the licensee drove at least
20 miles per hour over the lawful limit; four points for convictic..s of
relatively serious offenses; and three points for less serious offenses.

Uniform Vehicle Codess .-
(Rev. ed., 1968) -



This month Dr. Joseph P. llunnessco,
A AMVA Counxol and Director. Uniform
Laws Program, comments on the various
veurf elects..".;"..; c.r'l opinions affecting admin-
istrators’' handling of eases involving “habit-
ual violators’ and their administration of the
point system.

AAMVA members are invited to send Dr.
llenucssec significant court decisions affect-
ing nil aspects ot DIviV administratinn for
discussion in future issues of the BULLETIN.

Driver Lice nse Suspensions—-e!lahlii:al
Violators— Point Systems

Section 0-236 (a) i3j of the Uniform Vehicle Code pro-
vides thai a department may suspend the license of any
operator or chauffeur witliout prolimir.niy hearing upon a
showing by its icccrds or other satisfactory evidence that
tho licenser: "lif.s lvor, convicied with Mich frequency of
serious offenses against traffic regulations governing the
movement of vehicles ;is to indicate a disrespect for traffic
laws an.l a disregard for »he safety of oilier persons o.i
the highways."

On page 266 of Uih«<m /w/irco nnnl~ The Z1'iii:l Son-
fcai, The Air.erican Association of Motor '.'chicle Admin-
istrate)::;. Chapol Hill. 1958. this writer suggested that
this language would he sufficient to support the estab-
lishment of an administrative paint system, and, iron, by
cMcrsion of this reasoning, suspensions under this nu-
thomy.

A recent memorandum decision from the First Judicial
District of North Dakota, Stall of Xorth Dnl.nln r.
I/hcutill, Dccemher 31, 11 C3. easts a shallow of doubt on
this conclusion. This court held that Section 39-06-32
12) NDCC "'as void as uncertain. This statute, which is
in die language of the L'nif.um Code provision, cited
above, the court said, makes no itemization of what con-
stitutes "serious offense” nor does it furnish any standards
in determining the definition of "with such frequency."
Further, tho comt said, it is left in the daik as \o
whether there lias been such serious offenses or such fre-
quency of violations as would "indirate" a disrespect for
traffic laws. To follow this law etch judge would be left
to his own standards >f what constitutes "serious of-
fenses." what may be termed "such frequency." and wvliat
is indicative of "indicate."

To support, its position the court cited 14 Am. Jur.,
Criminal l.aw. sec. I'J. page 771, and r. C,i-
crul Coii 'Inirtiuh Cm. 700 U.S. 3n"). 16 S.C'i. 125. 70 L.lid.
222 (19201, to the effect that a statute must be suffi-
ciently explicit to infoiiii those who aiv subject to it what
conduct on thiir part will lender them liable to its
penalties.

On March 3, .1061, the Supteinc Court of Arizona
handed dnwn ft decision. ArUmc c¢. Hiin in-i'i«/e
limilkij (nut yet mpoited). upholding A.lts. 28-110 t.\ »
(3), which provides: “iA. Tho ilep-titincut is authorized
to siisp 't.d the license of an op.-rator or tir uffcur with-
out prel.mir.ary hearing upon :i showing ¢ its record-
er other sufficient evidence that the licensee: 161 has
been convicted with such frequency of serious offenses
against traffic regulations governing the movement of

8

vehicle* aa to indicate a disiespvet for traffic laws and a
disregard for the safety cf other persons on tho high-
ways," and the Jidmini;-Uali\e point system established
to ir;ipiement this law.

This rouit agreed that standards for administrative
action must h<e >poll.-d not in the Icgi-latho enactment
and that if they are negligible or nonexistent, there is an
unconstitutional delegation of legislative powers. Hut
when examined in this light, the court said, this statute
"evidences live criteria or guides by which the respon-
sible administrative officers are to determine when a
driver’ license shall he suspended. It requires (11 that
the suspension be upon roin-irtioii of offenses against
traffic regulations; (2) that thou* be frtquent convic-
tions; (3) that the offenses of which the operator has
been comielod he scriuna offenses against traffic regula-
tions; (-1) that the offenses be against traffic regulations
governing the movement of vehicles; and (5) that tho
convictions must he such as to show a disrespect for
traffic laws and a disregard for the safety of other per-
sons on the highway." "Wo think," the court said, “the
criteria established by tite legislature fo" the suspension
of nn operator's license i< reasonably di finite and certain
involving a minimum of discretion, particularly where it
is obviously impractical, as heic, to lay down an exact
comprehensive iuie."

In upholding A.U.S. 28-146 iA) (3i and the point sys-
tom established under it tho comt refused to follow
South Ciirrliiia Sich [/All '« 1h j>arIn:i)it a [Ilurhin,
2( S.C. 553. 85 S.K. 2d 466 (Woo0), and Harnll r.
Srhi illl, 210 N.C. 699. 107'S.K. 2d 549 (19.79). which held
paint .systems unconstitutional because authority was
granted without sufficient standards, and cited with ap-
proval Sinrn’1l r. Ilianl, 3ift SAV. 2d JOS (Kv. 1957s.
which uph.ek! Kentucky’s point system and its supporting
statute, None of tliese three statutes was four-square
with the Arizona statute, however, and the difference in
results may be distinguished <ai a difference in statutory
language. A divergence in viewpoints expressed in these
two lines of cases warrants a biiof review of similat case
holdings.

Statute* arc coming in for increasing attack on the
grounds that they are too vague and indefinite to consti-
tute a sufficient definition of prohibited conduct or that
they attempt to make uu unconstitutional delegation of
legislative authority to nn administrative body. In
lhoiiii i. TAHi:;, J6;i NYS 2d 203 (1957), the court ruled
that a provision prohibiting operation of n motor vehicle
"at such speed as to endanger life, limb or property of
any person or at a rate of speed greater than will ponnit
'eii.ging vehicles to a stop without injury to another or
ms properly” was loo vague and indefinite and did not
contain sufficient standards by which a driver's conduct
could be tested, and therefore the statute was Ineffec-
tive as a basis for revocation of a driver's license. By
way of contrast, the Oklahoma court had no difficulty in
upholding a statute which prohibited operation of a motor
vehicle at a speed "in excess of maximum safe and pru-
dent speed as determined and posted by the state high-
way department.” Lmliiiij r. Yimccij, 338 P. 2d 450
(Okla. 19371.

What constitutes an habitual violator has come in for
some review by the emits. In Lamh r. Hiihiu, IDS Vn.
628, 95 S.K. 2d 80 tl95Y), Iho court upheld a determi-
nation that a driver was habitually reckless and negligent
"'here the recurd showed nine convictions in approxi-
mately six years, l.innbv r. Chirk, 199 Va. 371. 99 S.K. 2d
397, decided in *lic smie year, held tint five convictions
;iusn July 19, 1970. to May t= 1955. pin-: Wive convictions
from February 27, 1954, lo June 1 1976, to be sufficient
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lii sUi'poit a lindlitxsr by the c-uiintixuohi-r that the lircr.S'V
w.is i;ahitu;illv reciit-*<s aial negligent. A New York court
in r. Mcin;;}, ) N.Y. .7.1.'127 N.H. 2d 5M5 (I-NCO.
up)iel'.l a sl.-iluSe pennittimr the ciWini»sion»M- to sii®j>'i:d
a licen-e for "iiabi; ;.iT” or "ijcrs'sici:1" violation ol tv.'tiic
lav.— agnir.st a ciiiim tlial il was an '.inta'iiuiiMi.in d
g>ui:l (i[ legislative .-.mkonty i.0; n i.-i.-'iinotn-tiw acoary
without providing criteria or sta:;-.lards dcTmin.-. the
word.-: “habitual™ or "persistent.” ‘I'tie North C'snvlii.i
court on the other hand, voided its habitual violator sV.I-
ide becrtii.se il. did ** cer'ain ity fixed s ;a:-l..:ds or
to dcternri:if wlu-liK-r u- not a dihvr is an habitual vio-
lator of the trnliic laws, oral becau.si ‘eft lo the sole
discretion of tho (kqiurlir.cnl to deter. whoa a driver
is an habitual violator of such lews. Tin.-., tho court hold,
to bo an tini:onsl:lut;nnal grant of h.-gisiatlve pjvvors.
Ifnrci'U r. Schehh, s.”.re. Th.» leing triv, the North
Coroiiaa Court, lil'e tiie South Carolina court, did nr.t have
to loo!; at the system of points being used or :it the
record of tho driver.

Ily way of a summary’wc can now rojurt that admuii.s-
tralive point systems have bc”n uplirld in two jurisdic-
tion.'. against attacks that th.-ir foundation statutes were
void as an un-.-onslitutional doicratio.” of lo dive au-
thority. and in two ittii.-dictions they have been void' d.
Only one of these I'ou-ulutLu shiiun-s, huvvews', in Ari-
zri-.a, was substantiudr similar to the language of See-
tion fi-203 (;i) (3) of tin* Uniform Vehicle Code. Wiml
other courts may do when presented with a sbuiktr cpffs-
tiou is open to conjecture. If the statute is in the lan-
guage of the Uniform Cod,;, Section G20G tu) i3), the
Arizona decision stands alone in providing an interpreta-
tion. Divergent language may find support in the Heard
decision. Opponents will cite the Mmbin and Tlarvcil de-
cisions.

Perhaps the leading ease on the dele;:.".lion of legisla-
tive authority ps it affects suspensions of the drivers'
licenses is Th<>nf>»on r. Smith, 133 Va. 367, 151 S.Id. 579,
5SI A.l. It. GO1 11930i. Tills court voided ;i city ordinance
which permitted the chief of police lo revoke the petinit
of any driver, who, in his opinion, became unfit to drive
an automobile t>n tho streets oi the city Tho court said
that "ihe rights of mot* are to he determined hy the law
itself, and not hy the lot or leave of administrative ofti-
cors or bureaus. This principle ottchl not to bo sur-
rendered for convenience or in effect nullified for the sake
of. expediency. It is the prcror.nlive uml function of the
legislative branch of the government, whether state or
municipal, tA determine and decline what the law shall
be, and the legislative branch of the government may not
divest itsc'f of tins function, or delegate it to executive
officers.”

Where does tins leave an administrator who is chained
with the duty and responsibility of administering habit-
ual violator type and oilier general suspension authority
statutes? Tin? question, to a degree, suggests its own
answer. A statute is presumed to I-- valid and enforce-
able unless and until it has been voided hy a competent
court. Until a statute has been voided. <re charged with
its administration and er.forcur.oiti is entitled to rely
upon it and to administer and enforce il.

Hy way of mcaveat, however, it should be mentioned
that the existence of a statute for a long period of years
gives rise to no presumption as to its validity. /'<./,/;*» -
Mciiifiier/itit, 170 N.Y.S. o.l 423 ilO.ISi. Also, repas-agc
of a statute may not ael to approve or validate rules and
regulations promulgated under it ptior to its rep issage.
Lns An'/rl.-s C'uiaff/ r. State liuanl uf Health, 322 P. 2d
9GS (Calif. UJcSi.

What ahnuM be CBAL :1 a ‘omul nion st.itute or a [/
‘svstent bated upon it iboidd h* invalid'ited hy the eotnt;?
Tin* answer s ipplic.l liv l1.o’b .South C.itoii.ua ami North
Caroln.a v.r ilf- I'r.'/i-.a - 1,I ,i -tuusruiy point .-y.-.fem
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to nplnce the voi>i*il statutes. Other states haw obvi-
ated this question by enactment of either a specific- stal-
ut'-ry auihority to e. tn'di-h a system of points or a slat-
utorv p .-Irt system.

Kin.ill;., how- can an administrator predial how- a court
will l:.o!.l when a habit-;..! violator type statute or a point
svsiem established wun ier its authority lias heen chal-
Icuigvd? No 'definitive answer can be given. It may be
It. Iplal to know- how the court has held as to similar
queUiot-.s. It is always helpful to hrow how courts of
oilier ju. ..diction.-, i.»«e la id. Tin? results .na.» hinge tip.in
the skill and diligcir-e with which a lest case is prose-
cuted and Gc-iVndcfi. If the statute in question is in the
language of Section (5205 (a) (3) of the Uniform Code,
the Arizona case stands alone as authority for its validity.
No ruling case, interpreting e same language, exists to
li-e cord rayy..

Law in Lrihci\

A new law passed in 19G3 dealing with financial
responsibility of motorists went into elTccl this
month, but only after ihe 19(5.1 general assembly
made various changes in the act.

The measure calls for stringent penalties
against motorists convicted of any of seven major
traffic violations. Changes in lhe law made by
the present assembly modified some of the penal-
ties. The bill’s sponsors followed several recom-
mendations of Colonel IL Lowell Conner, director
of the Georgia Department of Public Safely.

Revisions in the original law before il became
effective were made lo avoid imposition of tre-
mendous record-keeping burdens on the depart-
ment, which would have required increased per-
sonnel.

Wove? SeeHa IHimincYcs Double Pea
Par u'A;r<i-Provincial Carriers'

The Board of Commissioners of Public Llili-
ties in the Canadian province of Nova Scotia has
authorized motor carriers licensed in the prov-
ince to plate any or all vehicles for extra-pro-
vincial use as well, for a fee of 22 per vehicle
annually.

Previously a separate extra-provincial license
hud to be purchased at full price of from $10 to
$2S per vehicle. The action followed collective
discussion among Hon. Stephen Pyke, Minister of
Highways, the Board of Commissioners of Public
Utilities and representatives of the Maritime
Motor Transport Association.

Tronic fatalities in Mississippi for the first two
months of liiGi v.cro |-l percent below the same
period for IOGfl, according lo Al ltichburg, assist-
ant dit-ector of tho accident records division.



