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One of the prime purposes of imposing a burden-of-proof re-
quirement is to prevent fraudulent claims.33 So stated, such a re-
guirement certainly serves a valid state purpose. However, if the
burden imposed is too heavy—that is, if it is tantamount to a bar
to recovery in a substantial number of cases—it may operate as
a deprivation of property without due process of law on those un-
able to meet the unreasonable burden.3 It does not appear, how-
ever, that the standard adopted in section 2-109(2)(ii) is so onerous
as to be viotative of due process. If the only means of establishing
paternity were by an adjudication before the death of the father,
the standard would be of doubtful validity since the illegitimate’
legal rights would be determined by the volitional acts of other
people—the father by acknowledgment, or the mother by prose-
cuting a paternity suit. By allowing clear and convincing proof
of paternity after the father’s death, however, the statute, unlike
many of the present provisions requiring acknowledgment by the
father while he is alive,3® allows the child or his next friend to
gather appropriate proof of paternity in cases in which the father
lia. died without acknowledging the child. The "clear and con-
vincing” ftandard of section 2-109 is consistent with other burdens
of proof relating to legal relationships involving deceased per-
sons. Thus, it appears that the provisions of section 2-109 gov-
erning inheritance of the illegitimate child by, through, or from
his natural father are constitutional.

On th; other hand, there may be raised grave doubts concern-
ing the constitutionality of that portion of section 2-109 relating
to the right of a father or his kindred to inherit from or through
Iris illegitimate child. The Code provides that even if paternity is
established under section 2-109(2)(ii), the father and his kindred
cannot inherit from or through the child "unless the father has
openly treated the child as his, and has not refused to support the
child."37 The rationale behind that provision seems to be to en-
courage fathers at least informally to acknowledge and support
their illegitimate children. While this p ”-posc may be a rational
one under traditional equal protection at ysis, it cannot stand if
the closc scrittiny test of equal protection i. applied. The Supreme
Court has held in Skinner v. Oklahoma3 that a statute touching

as. sol Il.s. at 76.

54. See, e.g., Manley v. Georgia, 279 U.S. 1 (1929).

35. See note 12 supra and accompanying text.

36. Com;>aTC, e.g., N.M. ~tat. Ann. ( 20-5-2 (Supp. 1969) (interested parly cannot
obtain judgment against a deceased person on his own evidence unless such evidence
is corrobnrs led by other material evidence) with \V. Va. Code Ann. J 57-3-1 (1960)
(interested party shall not be examined as a witness in regard to any personal trans-
action or communication between hitnseK and a deceased except on hU own behalf).

57. U1>C J 2-109(2)(li).

SB. 310 US. 535 (1042).
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on fundamental rights must not be underinclusivc. Yet section
2-109(2)(ii) arguably is underinclusive since it docs not cut off the
rights of all fathers who desert or fail to support their children,
but rather cuts off the rights of only those who happen to have
illegitimate children. Thus the constitutionality of the last clause
of section 2-109(2)(ii) may turn on how the right to inherit is char-
acterized or on how the use of ancestry (in the sense of legitimacy)
as a means of classification is viewed.™ If the right to inherit is
deemed a basic civil right, or if classification based on legitimacy
is deemed suspect—as is classification based on race—then the
strict test of equal protection will apply,40 and the last clause of
section 2-109(2)(ii) may not pass that test.

3. Desirability

Jf section 2-109 meets the tests of the equal protection and due
process clauses of the fourteenth amendment, as it probably does,
itt still must accomplish a desirable distribution in order to be ap-
propriate for adoption by the various states either with or without
the rest of the Code package. The law of intestate succession has two
principal aims: to achieve a distribution of property at death which
society deems fair, and to distribute property according to the
presumed intent of the deceased.4l If a socially equitable distribu-
tion were the sole aim of intestacy statutes, the distribution plan
based on the definition of “child” in section 2-109(2) could not be
faulted. It seems only fair that the natural offspring of decedents
should be the object of their bounty in the state’s estate plan. Ille-
gitimate offspring are no less deserving of their natural parents’
bounty because of a mere accident of birth than are their legitimate
brethren. In fact, given the extent of the stigma that still attaches
to bastardy,® it could be argued that illegitimates may be more en-
titled to compensation in the form of inheritance than legitimate
children, at least from the standpoint of social justice. At any rate,
it seems clear that from the standpoint of equitable distribution the
most desirable plan is to treat legitimates and illegitimates as nearly
equally as possible, especially in light of the proof considerations
that must be taken into account—and section 2-109(2) accomplishes
this end.

However, achieving a socially equitable distribution is only one
of the goals of intestacy statutes; reflecting the presumed intent
of the ordinary testator in lieu of a valid will is the other primary
goal. With regard to this latter goal it could readily be argued
that most decedents, especially fathers, would not wish to have

39. See note 10 lupra.

40. See notes 29 & 30 supra and accompanying text.
41. See Cray v. Rudovsky, supra note 9, at 24.
42. See V. Saakio, supra note 20, at 143-47.
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their illegitimate offspring included among their heirs. But if the
statute is designed to reflect presumed intent, it must still do so
within constitutional limits. If the normal testator’s presumed in-
tent is in fact frustrated by the provisions of section 2-109(2), it
is clear that the fourteenth amendment requires that result. In
Shelley v. Kraemer,43 the Supreme Court held that the equal pro-
tection clause prohibits court enforcement of restrictive covenants
based on race. The reasoning of Shelley can be applied by analogy
to the instant situation—a state is not allowed by statute or other
state action to attribute a discriminatory intent to those who may
not in fact have had such an intent.44 Given the additional fact
that a testator who is so inclined can exclude illegitimate children
from his estate by disinheriting them by will, there appears to be
no reason whatever to inject a presumption of discriminatory in-
tent into the intestacy laws. Rather, the burden of discrimination
properly lies with the testator.4' Thus, it appears that the legal-
cstate plan of the Code based on the definition of "child" in section
2-109(2) reaches a desirable result in light of both social values and
presumed Intent.

Section 2-109(1), which relates to inheritance by adopted per-
sons, also seems to .achieve a desirable disposition. That subsection
is apparently designed to apply to three types of situations, only
two of which deal directly with illegitimacy. The first situation
involves the case in which the parents of a legitimate child are
divorced, one of the parents subsequently remarries, and the new
step-parent adopts the child. This situation, by its very nature,
would not arise with regard to an ’’egitimate child. The second
situation it the case in which one of  ?natural parents of a child,
whether legitimate gr illegitimate, dies, the surviving spouse re-
marries, and the new step-parent adopts the child. In such a case
the child would only be the child of the surviving spouse and the
step-parent, and not of the deceased natural parent. Thus, adop-
tion would cause the child, whether legitimate or illegitimate, to
lose his right to inherit through his deceased hatural parent, to
the extent that he has not already done so before the act of adop-
tion takes place. The third situation involves the case in which an
illegitimate child is born, one of the natural parents marries a
spouse other than the other natural parent, and such new spouse
adopts the child. In this case, the child would inherit by, from,
and through only his married natural parent and step-parent, not
from the other natural parent. Similarly, the other natural parent

43. ss* u s7f (iVIfij]

44. C/., Reittnan v. Mulkcy, 387 U.S. 369 (1967).

45. An individual is tree to discriminate against anyone he pleases so long as no
state action is involved. See generally Shelley v. Kraemer, 334 U.S. 1 (1948); Civil Rights
Cases. 109 U.S. 3 (1883).
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could not inherit by, from, and through the child, at least by in-
testacy.

Section 2-109(1), insofar as it relates to illegitimates in the sec-
ond and third situations just mentioned, appears to be desirable
both from the standpoint of social justice and that of the presumed
intent of the deceased. Furthermore, section 2-109(1) is not incon-
sistent with the statutory provisions presently in force in many
states with regard to adopted children.4" At first glance, it might
appear that section 2-109(1) fails to take adequate account of nat-
ural filial relationships in that adoption causes a child to lose his
right to inherit by, through, or from his other natural parent.47
On the other hand, there are persuasive reasons why an adopted
child should not inherit by, through, or from his other natural
parent. In the first place, any social-jpstice argument that could
be made to the contrary is neutralized by the fact that the illegiti-
mate will be taking by intestacy by, through, or from someone—
namely the adopting parent as well as his or her natural-parent
spouse. In addition, insofar as section 2-109(1) is designed to reflect
the presumed intent of both the adopting parent and the other
natural parent it seems to do so—surely the adopting parent would
wish to make his adopted child the object of his bounty, and it is
almost as likely that the 'sthcr natural parent would not wish for
his estate to be distributed to a child who has been adopted, and
in many cases reared, by another person.48 Finally, in many adop-
tion cases, the other natural parent may not be known to the child
—especially an illegitimate child—and it would seem to be a valid

40. See, e.g., Micii. Comp. Law Ann. § 702.80 (1908); N.J. Stat. Ann. § 9:3-30 (1908).

47. In fact, the traditional rule in many states has been that an adopted child still
retains his right to inherit by, from, and through his natural parents, and In some
states this ir. still the rule. See, e.g., Ai.a. Conr. tit. 27. $ 5 (Supp. 1969). The trend in
recent years, however, has been to subordinate the interest of fostering natural filial
relationships to that of fostering unity in the adopting family. The New York experi-
ence in this regard is instructive. Until 1963, New York law, in accordance with the
traditional title, provided that an adopted child inherited from his natural as well as
his adopting parents. Ch. 147, § 1, [1901] N.Y. Laws 781-82. In 1903 the law was
changed to provide that an adopted child retained the right to inherit from his
natural parents only svhen a natural parent remarried and consented , - the adoption
of the child by his or her spouse. N.Y. Dom. Rfl. Law § 117 (McKinney 1964). Finally,
in 1966 the law was changed further to provide that "[w]hcn a natural . .. parent .. .
marries or remarries, and consents that the stepfather or stepmother may adopt such
child, such consent shall not . . . affect the rights of such consenting spouse and such
foster child to inherit from and through each other and the natural and adopted
kindred of such consenting spouse.” N.Y. Dom. Rel. Law { 117 (McKinney Supp.
1969). In addition to fostering family unity, the effect of the present New York pro-
vision, as well as that of UPC § 2-109, is to give the adopted child the same relative
rights that a natural child of the same parents would have.

48. Adoption statutes and procedures generally produce a dean break between the
natural parents and the child. Especially in the case of agency adoptions, the natural
parents often do not know who the adopting parents arc. See, e.g., Kats, Judicial and
Statutory Trends in the Law of Adoption, 51 Cr . L.J. 61 66-69 (1902).
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state interest to attempt to protect the new family unit by not cre-
ating an economic incentive for the child to investigate his natural
parentage/9Thus, it is submitted that the Code’s solution of treat-
ing an adopted child as the child of the adopting parent in place
of the other natural parent is the best way of dealing with situa-
tions involving illegitimacy and adoption.

B. The Impact of Section 2-109 on Other Provisions of the
Uniform Probate Code Relating to Intestate Succession

Section 2-109, which treats the illegitimate offspring as the
child of the natural mother in all cases, and the child of the nat-
ural father if certain conditions of proof are met, cannot be viewed
in a vacuum. Although that section could be severed from the rest
of the Code, it forms an integral part of article 2 relating to intes-
tate succession and wills. As mentioned above, the general defini-
tional section of the Code in article 1 adopts the section 2-109 defi-
nition of “child" throughout the entire Code.® In article 2 itself,
the new and broader definition of “child" affects no less than fif-
teen other sections.6L It may be useful to survey some of those sec-
tions briefly to discern the over-all impact of section 2-109 on in-
heritance law and to point out certain areas -where draftsmen may
wish to adjust their planning to take the impact of section 2-109
into account.

The intestate share of the surviving spouse is determined by
section 2-1C-23 Since the share of the surviving spouse varies de-
pending on the existence of issue of the decedent, treating ille-
gitimates as heirs of a deceased father would change the spouse’

19 Full integration of the adopted child into the adopting family is a major
social objective of adoption. Lingering tics with one or both natural parents would
srcin to undermine that objective. See Katz, supra note 48.

0. See note 21 supra and accompanying text.

51. Naturally, since UPC § 2-109 defines "child” and since children arc an essential
beneficiary in an, intestacy scheme, the substantive and procedural rules governing
intestate sucicisioii which the UPC sets forth will he applicable to illegitimates as
well as legitim rte children. See, e.g.,, UPC § 2-104 (children must survive the testator
for 120 hours in order to take an intestate share); UPC § 2-107 (hnlfbloods take as if
they were of ttic whole blood); UPC § 2-111 (debts owed to the decedent will only
be charged against the debtor’s share); UPC 3 2-801 (renunciation). Treating illegiti-
mates as children under these provisions, however, docs not create any special problems
for draftsmen.

52. UPC 5 2-102 provides:
The intestate share of the surviving spouse is:

(1) if there is no surviving issue or parent of the decedent, the entire intestate
estate;

(2) if there is no surviving issue but the decedent is survived by a parent or par-
ents, the firsi [$50,000], plus one-half of the balance of the intestate estate;

(3) if ther; arc surviving issue all of whom are issue of the surviving spouse also,
the first [$50 000], plus one-half of the balance of the intestate estate;

(4) ii ther: arc surviving issue one or more of whom are not issue of the surviving
spouse, one-half of the intestate estate.

The same analysis would apply to UPC { 2-102A for community properly states.
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share considerably, at least rvhen the father has no legitimate
issue. Rather than taking the whole intestate estate under see
tion 2-102(1) or the first 50,000 dollars plus one half of the re-
maining estate under sections 2-102(2) or (3) if illegitimates were
not treated as heirs of the father, the widow would now take one
half of the intestate estate under section 2-102(4). Thus, because of
the effect that section 2-109 has on section 2-102, the married fa-
ther of illegitimate offspring who wants his wife to inherit his
entire estate would be forced to draft a will to achieve that par-
ticular disposition.

Section 2-10353 allocates that portion of the intestate estate
which remains after the surviving spouse takes her share, or the
entire estate if there is no surviving spouse Under section 2-103(1),
treating ill ‘gitimate children as heirs of the father will affect the
size of the shares that pass to legitimate children. It is not diffi-
cult to imagine a case in which heirs who would otherwise take
per capita would be relegated to taking by representation by vir-
tue of the existence of an illegitimate child of a degree closer to
the parent, sirce shares arc determined pursuant to section 2-106,
relating to representation, and the illegitimate simply would be
added to the class of heirs at the appropriate level. Similarly, ille-
gitimates can take by representation through their dead parents,
thus creating another class of heirs in some cases, and reducing
the per capita shares of the first degree accordingly. Perhaps even
more important than its effect on section 2-103(1) is the possible
effect of section 2-109 on sections 2-103(2), (3), and (4). Under those
provisions, the share of the decedent’s parents, his brothers and sis-
ters, and his grandparents respectively are ah contingent on the
absence of surviving issue. Thus, if a man died leaving an illegit-
imate son and two aged parents, his entire estate would go to the

53. UPC 5 2-103 provides: ~

The part of the intestate rstntc not passing to the surviving spouse under Section
2-102, or the entire intestate estate if there Is no surviving sponsc, passes as follows:

(1) to the issue of the decedent: if they arc all of the sarnc decree c¢" kinship
to the decedent they take equally, but if of unequal degree, then those of more
remote degree take by representation:

(2) if there is no surviving Issue, to his parent or parents equally;

(3) if there if no surviving issue or parent, to the brothers and sisters and the
issue of carh dccrascd brother or sister by representation; if there is no surviving
brother or sister, the issue of brothers and sisters take equally if they are all of
the same degree of kinship to the decedent, but if of unequal degree then those
of more remote degree take by representation;

(d) if there is no surviving issue, parent or issue of a parent, but the decedent
Is survived by one or more grandparents or issue of grandparents, half of the
estate passes to the paternal grandparents if both survive, or to the surviving
paternal grandparent, or to the issue of the paternal grandparents if both arc
deceased, the issue taking equally if they arc all of the same degree of kindship
to the decedent, but if of unequal degree those of more remote degree take by
representation; and the other half passes to the maternal relatives in (lie same
manner; but if there be no surviving grandparent or Issue of grandparent on

cither the paternal pr the maternal side, the entire estate passes to the relatives
on the other side in the same manner as the half.
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illegitimate son. In much the same manner, treating an illegitimate
as an heir may prevent escheat under section 2-105.4 Draftsmen must
be especially wary of section 2-103 since the existence of illegitimate
heirs may cause distribution of the intestate estate contrary to the
wishes or expectations of many decedents with illegitimate off-
spring. It is now necessary to advise such persons to write a will
rather than rely on the intestacy laws.

Treating illegitimates as heirs of the father also has an impor-
tant effect on section 2-108B relating to afterborn heirs. Under
that provision, illegitimates who are conceived before a decedent’s
death but born thereafter will be heirs as if they were born dur-
ing the lifetime of the decedent. Thus, the juxtaposition of sec-
tions 2-10" and 2-109 could give rise to a spate of fraudulent
claims by pregnant “gold diggers.” In such cases the "clear and
convincing” proof requirement for establishing paternity under
section 2-109 should prove its usefulness.

Section 2-109 also has an important impact on section I-1 108
relating to advancements. Under section 2-110 an illegitimate, as
an heir, is subject to having receipts treated as advancements in
certain cases. The provision is sufficiently clear that support pay-
ments. for instance, would not be treated as advancements unless
a writing to that eflcct can be produced. It should be noted, how-
ever, that ah astute draftsman could make good use of section 2-110,
since a father who is supporting illegitimate children in another
household may wish to designate such support payments as ad-
vancements in order to make what lie feels to be an equitable dis-
tribution of his estate. Section 2-110 would seem to allow him to
make such a designation.

The cflect of section 2-109 on section 2-112B dealing with
alienage could also prove to be important and lead to some diffi-
culties, since alien illegitimates would be entitled to take as heirs
under that provision. In light of the number of American service-
men and tiavelers going abroad each year, it is not unlikely that

51. ItPC § 2-105 provides: "If their is no taker under the provisions of this
Article, the intestate estate passes to the [state].”

55. UPC 5 2-108 provides: "Relatives of the decedent conceived before his death
hut horn ihcirafter inherit as if they had hern born in the lifetime of tlte decedent.”
50. II'C § 2-110 provides:

If a prison dies intestate as to all his estate, property svhich lie Rave in his
lifetime to an heir is treated as an advancement against the* latler's share of the
estate only if declared in a contemporaneous writing hy the decedent or acknowl-
edged in wri'lng hy the heir to he tin advancement. For this purpose the property
advanced is valued as of the time (lie heir came into possession or enjoyment of
the property or as of the time of death of the decedent, whichever first occurs.
If the recipient of the property fails to survive the decedent, the properly in
not taken into account in computing the intestate share to he received hy the
recipient's issue, unless the declaration or acknowledgment provides otherwise.

57. UPC } 2-112 provides: “No person is disqualified to take as an heir because
he or a person through whom he claims is or has been an alien."



such servicemen and travelers father a number of alien illegitimate
children.58 However, it seems doubtful that many alien illegiti-
mates will be able to sustain the “clear and convincing" proof
burden of section 2-109(2)(ii). Moreover, international conflict-of-
laws problems could arise in this area regarding choice of law, and
could be especially troublesome if the child is born in a country
that docs not recognize paternity actions.

It should be noted that section 2-100 will also affect provisions
of the Code other than those dealing strictly with intestate succes-
sion, since on the basis of that section, illegitimates may be able to
take against a valid will in certain instances. For example, an ille-
gitimate child could be a prelermitted heir under section 2 30251
just as a legitimate child could be. Section 2-302 could present the
draf sman with substantial problems since that section not only
presumes the existence of a will butlfurther presumes that the
omission of an afterborn illegitimate child in that will was unin-
tentional, except in enumerated circumstances. If an afterborn ille-
gitimate child is deemed to be a pretcrmitted heir, he is entitled
to take against the will the value which he would have received
if the testator had died intestate. Furthermore, under section 2-
302(b) an illegitimate child is entitled to a like share if the testator
omitted him from his will in the belief that the child was dead.
It may be that, in light of the relationship between sections 2-10!)
and 2-302, draftsmen will insert in many wills a provision to the
c-lFect that afterborn illegitimate children are purposely excluded
from the testator’s will, in order to make certain the circle of heirs
in a given estate plan. This procedure would also provide a solution
to the pregnant "gold digger" problem, alluded to earlier;% which
might arise in this context as well.

Illegitimates may also be able to take the homestead allowance,
exempt-propcrty allowance, and family allowance against a will

58. Set, e.pr, V. Ssauio, xufna noic 20, at 15.

50. UPC g 2-302 provides:

@) If a testator fails to provide in his will for any of his children born or
adopted after the execution of his will, the omitted child receives a share in the
estate equal 'ill value to that which he would have received if the testator had
died intestate unless:

(1) it appears from the will that the omission svas intentional;

(2) when the will was executed the testator had one nr more children and
devised substantially all his estate to the other parent of the omitted child; or

(3) the testator provided for the child by transfer outside the will and the
intent that; the transfer lie in lieu of a testamentary provision Is shown hr
statements of the testator or from the amount of the transfer or other evidence.

(h) If at 'die time of execution of the will the testator fails to provide in his
will for a living child nolely because lie believes the child to be dead, the child
receives a share in the estate coital in value to ti‘at which he would have re-
ceived if the testator had died Intestate.

(c) In satisfying a share provided by this section, the devises made by the will
abate as provided in Section 3-802.

Q0 See text following note 55 sn/na.



pursuant to sections 2-401 6l 2-402,@ and 2-403tfS respectively. Un-
der section 2-401, if then is no surviving spouse, the minor or
dependent illegitimate children have a right to share the home-
stead allowance of 5,000 dollars with other legitimate minor or
dependent children. Thus, illegitimate children may be entitled
to a homestead allowance when there otherwise would be none,
as in the case in which a single man who was the father of a minor
illegitimate child disposed of his entire estate by will. Similarly, un-
der section 2-402 an illegitimate child is entitled to share in the
exempt-property allowance for an estate up to a total of 3,500 dollars
if there is no surviving spouse. In contrast to the homestead allow-
ance, in order to be entitled to the exempt-property allowance ille-
giti..iatcs need not be minors or dependent on the decedent. Fur-

61. UPC § 2-401 provides:

A surviving spouse of a decedent who was domiciled in this state is entitled to
a honiesict.d allowance of f$5,000], If there is no tiurviving spouse, each minor
child and each dependent child of the decedent is entitled to a homestead allow-
ance amounting to [$5,000] divided by the number of minor and dependent chil-
dren of the decedent. The homestead allowance is exempt from and has priority
over all clilms against the estate. Homestead allowance is in addition to any
share passing to the surviving spouse or minor or dependent child by the will
of the decedent unless otherwise provided, |/ intestate succession or by svay of
elective share.

62. UPC t 2-402 provides:

In addition to the homestead allowance, the surviving spouse of a decedent
svho svas domiciled in this state is entitled from the estate to value not exceeding
$3,500 in txccss of any security interests therein in homthnld furniture, auto-
mobiles, ftruishings, appliances anil personal effects. If there is no surviving
spouse, children of the decedent are entitled jointly to the same value. If
encumbered chattels arc selected and if the value in excess of security interests,
plus that of other exempt property, is less than $3,500, or if there is not $3-500
worth of ctempt property in the estate, the spouse or children are entitled to
other assets of the estate, if any, to the extent necessary to make up the $3,500
value. Uigl ts to exempt property and assets needed to make up a deficiency of
exempt prt pcrly have priority over all claims against the estate, except that the
rigid to any assets to make up a deficiency of exempt property shall abate as
necessary It permit prior payment of homestead allowance ami family allowance.
These rights are in addition to any benefit or share passing to the surviving spouse
or chitdicn by the will of the decedent unless otherwise provided, by intestate
succession, or by svay of elective share.

63. UI'C 5 2-403 provides:

In addition to the right to homestead allowance and exempt property, if the
decedent svas domiciled in this state, the surviving spouse and minor children
svimm the decedent svas obligated to support and children svho sverc in fact being
suppoited by him arc entitled to a reasonable allowance in money out of the
estate for their maintenance during the period of administration, svhirh allowance
may not continue for longer than one year if the estate is inadequate to discharge
allowed claims. The allowance may he paid as a lump sum or in periodic Install-
ments. It is payable to the surviving spouse, If living, for the use of the surviving
spouse and minor and dependent children; oihersvisc to the children, or persons
having their care and custody; but in case any minor child or dependent child is
not living s/ith the surviving spouse, the allowance may he made partially to the
child or his guardian or other person having his care and custody, and pattially
to the spoil ie, sis their needs may appear. The family allowance ts exempt from
and has priority over all claims hut not over the homestead allowance.

The family allowance is not chargeable against any benefit or share passing to
the s' viving spouse or children by the will of the decedent unless otherwise
provided, by intestate succession, or by way of elective share. The death of any
person entitled to family allowance terminates his right to allowances not yet paid.
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th-rmore, illegitimates would be able to take advantage of the
family-allowance provision of section 2-103 up to a total of 6,000
dollars during the period of administration of the estate. If the
spouse survives, the family allowance is paid to her (or him) for the
care of herself and the children living with her. But if the minor
or dependent illegitimate child is not living with the surviving
spouse, the allowance is apportioned between such spouse and such
child. This situation would be fairly common in cases in which tliie
parents of the illegitimate child do not live together. If no spouse
survives the family allowance is paid directly to children who
qualify. It should ae noted that the homestead, exempt-propcrty,
and family allowances all are created by statute and, as such, entitle
qualified persons to take against the will regardless of si testator’
contrary intent.

From this brief survey of other relevant Code sections to which
section 2-108 relates, it is clear that the repercussions of treating
illegitimates as heirs of the natural parents whenever possible can
have a *>rofound efiect on the distribution of estates. Thus, estate
planners must be alert to the implications of section 2-109 in or-
der to develop secu::e estate plans. SeO.ion 2-109 assures that if a
testator wishes to discriminate against his illegitimate offspring,
the law will not accomplish that task for him.

II'l. T he lllegitimate and the Class Gift to Children

Under the Uniform Probate Code

Part G of article 2 of the Code deals with rules of construction
for wills and contains the other crucial Code provision dealing with
illegitimates—section 2-611. As the general comment to part 0 sug-
gests, “aU of the ‘rules’ set forth yield to a contrary intent ex, rcsscd
in the will and are therefore merely presumptions.”"4 Nonetheless,
rules of construction arc an important aspect of inheritance law,
for all too often testators fail to make clear their intentions in a
will, and courts need some guidance in the form of legal presump-
tions in construing wills. Section 2-611 is that rule of construction
which defines "child” in a class-gift terminology. That section pro-
vides that:

Hnlfbloods, adopted persons, and persons born out of wedlock arc
included in class gift terminology and terms of relationship in
accordance with rules for determining relationships for purposes of
intestate succession, but a person born out of wedlock is not treated
as the child of the father unless the person is openly and notoriously
so treated by the father.(®

Gl. UI'C art. 2, pt. 0, general comment.
65. UPC | 2011
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Thus, section 2-6116 adopts the basic formula of section 2-109
and adds another condition that the illegitimate must fulfill before
he can be presumed to take under a bequest to children. The im-
port of the provision is clear: the illegitimate child will always be
included in a bequest to “children” by the mother; on the other
hand, the same illegitimate child will only be included in a bequest
to “children” by the father if the illegitimate can first establish
paternity under section 2-109 and if the father openly and notori-
ously treats the child as his own. Section 2-611 by its terms only
requires that an illegitimate be treated openly and notoriously as
the child of the father in order to be included under a class gift
to children. But the definition of “child” as used in section 2-611
comes from section 1-291(3) which extends the section 2-109 defi-
nition of "child” throughout the Code.07 Thus, it seems that an
illegitimate must satisfy requirements of both sections 2-109 and
2-611 in order to be included in a class gift to children.

Since a statutory presumption such as that found in section 2-611
constitutes state action no less than judicial enforcement of a re-
strictive covenant,8 such a presumption must stand up to consti-
tutional scrutiny under the fourteenth amendment. Section 2-611
poses no due process problems since it creates or.iy a rebuttable
presumption.® It may, however, be constitutionally suspect under
the equal protection clause The rationale behind the presumption
in section 2-611 seems to be the "family-unit” theory,10 which as-
sumes that a testator normally wishes his bounty to pass to those
within his family unit. As a general rule, the family-unit theory
may be factually supportable, and may form a good basis for at-
tempting io discern the actual intent of most testators. But unfor-
tunately the “open and notorious” requirement of section 2-611
represents an imprecise application of the family-unit doctrine
in that it requires too heavy a burden of proof from too small a
group of people. One problem with section 2-611 is that only ille-
gitimates need show open and notorious treatment by the father.
If die provision is meant to foster the family-unit theory, why
should not such a showing be required from all of a testator’s chil-
dren, legitimate and illegitimate alike? If a testator deserts both
legitimate and illegitimate children, it would not be reasonable to
allow only the legitimate children to take under a bequest to "chil-
dren” when neither group actually has been treated as children by
the father. On the other hand, a showing that the testator deserted

<(i. See abo UI’C § 3-101 which provides that the UPC will apply to wills drafted
before the UPC becomes effective.

67. See note 21 supra and accompanying text.

08. See text accompanying note 43 supra.

09. See note 31 supra.

70. See (hay & Rudovsky, supra note 9.
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all his children may be sufficient to rebut the presumption in sec-
tion 2-611 against the illegitimate children. Thus, in large measure,
the constitutionality and desirability of section 2-611 turns on the
type and quantum of evidence that is required by a court to rebut
the presumption contained therein.

Assuming that section 2-611 is neither undesirable nor uncon-
stitutional even though it discriminates on the basis of legitimacy,
one further problem remains with the formulation of that section.
The requirement that the father treat the illegitimate as his child
"openly and notoriously"” in order for the child to be deemed an
heir under a bequest to children may be challenged from the stand-
point of desirability, not on the basis of any discrimination, but
rather cn its face as too strict a standard. It is arguable that such a
requirement may be unrealistic since the imposition of that require-
ment may assume that the social stigma attached to bastardy has
disappeared to a greater extent than it actually has.71 In today’s world
it does not seem unlikely that a father might love and willingly sup-
port an illeg.timate child and still not treat him as his own “openly
and notoriously.” Social convention is still too potent a force for
many people openly to admit paternity of a bastard. Thus, a lesser
showing of family unity than "open and notorious" treatment as a
child would probably be more desirable under section 2-611. Clearly
some recognition by the father of the parent-child relationship
should be required. However, since the facts of each case are likely
to be quite varied, it would he preferable to treat this issue on a
case-by-case basis in order to determine the actual intent of the
father, rather than to impose a strict per se standard such as the
“open and notorious" requirement. Moreover, it must be remem-
bered that since section 2-611 r uses only a rebuttable presumption,
testators are free explicitly to define "children" in their wills to in-
clude or exclude illegitimates as they see fit.

Thus it appears that although section 2-611 docs create a clas-
sification based on illegitimacy, the discrimination it fosters is
probably not so unreasonable as to violate the equal protection
clause. Insofar as the presumption of section 2-611 has a factual basis,
allows a court to discern the testator’s actual intent in each case, and
is rebuttable, it should be upheld in the courts. On the other hand,
the standard of the presumption could be improved by modifying
the "open and notoriou " requirement to one which recognizes
that many fathers may be unwilling, for a variety of social reasons,
openly to acknowledge illegitimate children. Alternatively, the
"open and notorious" requirement or a modification thereof could
be applied to legitimate children as well in order to extend they
family-unit theory to its logical limit.

71. See V. Saakio, mpra noie ,'(i, at MS-47.
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IV. Conclusion

Illegitimacy has always been a fact of life in civilized society.
So, too, has bastardy carried with it a special social stigma. But
modern society has been gradually eliminating its outworn taboos.
At the same time, the number of illegitimate births continues
to risel2 as illegitimacy proves to be more socially acceptable.
In light of the large number of illegitimate children borr iri the
United States every year,73 American law, including inheritance
law, can no longer afford to treat the bastard as filins nnllivs solely
on account of an accident oE birth. The bastard must be welcomed
into society on a level of parity with his legitimate brothers. The
provisions of the Uniform Probate.Code dealing with illegitimates
make a solid attempt to achieve that level of parity in the field of
inheritance law. With only minor modifications necessary to avoid
possible constitutional problems, the provisions of the Code appear
to establish an appropriate model for reform in this important
area, whether they be adopted in conjunction with the rest of the
Uniform Piobate Code or grafted onto an existing state probate
system.

UNIFORM COMMERCIAL CODE— SALES—

Sections 2-508 and 2-608—Limitations on
the Perfect-Tender Rule

Just as parties to marriage contracts do not always live happily
ever after, it is a fact of commercial life that a buyer and seller do not
always live happily ever after the consummation of a sales contract.
Even when the seller is satisfied with the arrangement, the buyer
may try to cancel the contract either because he believes the seller
has not and will not live up to his promise, or because changed cir-
cumstances have caused the buyer to feel that his purchase was not
a good deal.

Buyer attempts to avoid sales contracts can occur in two contexts
—merchants dealing with each other at arm’s length, and merchants
dealing with consumers. Contracts casebooks are full of cases in-
volving mcrchant-buyers who cornered the glue or bolt market only
to watch the price subsequently plummet. It wa, early observed that
such a buyer will “often try to escape from a performance within the

72. See Kur:iuse, Equal Protection for the Illegitimate, 05 Micil. L. Rev. 477 (1907).

73. In 1061 there were 250,406 illegitimate live births in the United States. U.S.
Census Bureau, Statistical Abstract Of tiie United States 47, 51 (1965).
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CHAPTER 70' 19

Some Effects of the Uniform Probate
Code on Estate Planning

RICHARD V. WELLMAN *

1(70.1900 Introduction

The Uniform Probate Code is the product of a joint project of
the Real Property, Probate and Trust Law Section ot the American
Bar Association and the National Conference of Commissioners on
Uniform State Laws. The work started in 1962 and culminated
in August 1969 when the Code, then in its sixth preliminary
draft, was approved and promulgated by the sponsoring organi-
zations. Early in 1970, an official paperback edition of the Code
and official comments were published by the West Publishing
Company.

It is fair to predict that the Uniform Probate Code will be of
considerable interest to bar committees and legislatures across the
country. In many states, probate laws are obviously obsolete.
Also, Dacey and other popular writers have “Naderized” probate
to the point where there is very great interest in corrective legisla-

* Richard V. Wellman: Professor of Law, University of Michigan, Ann
Arbor, Michigan; Chief Reporter of the Uniform Probate Code project of the
National Conference of Commissioners on Uniform State Laws and the Real
Property, Probate and Trust Law Section of the American Bar Association;
member of tho Ohio and Michigan Bars; co-author of two teaching books,
ono in the areu of wills and trusts and the other dealing with future interests.

light 1U70, Newkirk AikkUim, liic.



tion. The Code represents the careful effort of several dozen
lawyer-experts whose principal objective was to produce a bal-
anced package with broad acceptability. Preliminary drafts were
reviewed by hundreds of lawyers, trustmen, life underwriters and
other representatives of special points of view. Study committees
organized by local bar committees combed the preliminary drafts
and contributed enormously to the refining process which con-
tinued for three full years after the first tentative draft was made
available in 1966. This preparation process insures that the Code
will provide a useful and persuasive format for probate law im-
provement throughout the United States. Surely it is time for
estate planners to begin to assess the probable impact of the Code
on their work.

1170.1901 The Code and Estate Planning—An Overview

The Uniform Probate Code will affect estate planning in the
enacting states in many ways. From a technical point of view, it
modernizes many basic estate planning tools so that existing pref-
erences regarding devices for achieving various objectives should
be reconsidered by advisors who wish to achieve optimum benefits
for their clients. Additionally, some new planning tools will have
to be assessed. Further, if the Code is widely adopted by the states,
it could have a marked impact on the planning of multi-state
estates. Finally, the Code will enable planners to review and re-
evaluate existing wills, trusts anc contracts because the publicity
generated by its enactment will stimulate many estate owners to
move to their counselors for a checkup.

H70.1902 The Code and Wills in General

The Uniform Probate Code advances the proposition that the
will should be as much like the revocable tntst as possible in terms
of procedural advantages and disadvantages relating to transfers
at death. The Code will not change the fact that wills arc am-
bulatory and contestable alter death; nor does it alter the concept
that inter vivos trusts create present authority over trust assets
which may be unaffected by the settlor’s death. However, the Code
offers the executor a quick and simple route to a position like that
of a trustee of a well-drafted trust over all of the assets of a dece-



dent’ estate. The Code also contains several features which should
shrink the threat of will contests so that the mere possibility of
contest should no longer deter the use of wills.

1170 1902.1 Obtaining Letters Testamentary

Informal probate and appointment is the procedure by which
the person who is named the executor of an apparently well-
executed will can secure full authority over the estate assets very
quickly after the testator’s death." The proponent must sign a
sworn application containing detailed information about the de-
cedent’s survivors and circumstances relevant to the validity of
the will.2 The application is made to the registrar of the probate
court who need not be a lawyer.3 Unless and until inheritance
tax laws change to meet the situation, or unless some interested
person has filed a demand for notice, the registrar may respond
to the application without delay or notice to anyone and without
the necessity of receiving testimony of attesting witnesses.4 Hence,
in uncontested cases involving no apparent irregularity which
might move the registnr to reject the application,8 letters testa-
mentary can be obtained by a single trip to the courthouse after
the expiration of a mandatory waiting period of five days from
the testator’s death.

H70.1902.2 Fiduciary Powers

Once he receives letters, anexecutor appointed under the Code
may exercise statutory powers which are designed to relieve third
persons with whom he deals of any concern regarding his author-
ity ® Land, securities, interests in going businesses and other assets
may be sold, liened or otherwise used in any way that would be
possible with reference to trust assets being handled by a trustee
under a well-drafted trust instrument,7 The Code also protects
executors from ccrtuin risks of personal liability arising from
transactions occurring during administration, and for distributions
made in good faith and before being impugned by a later contest.8
Finally, administration may be “independent.” This means that
there is no statutory requirement that the personal representative

1 For annotations, seo end of chapter.
Copyrliiht 1970, Newklik ..Madam, Inc.



return to the appointing court for approval of his accounts, dis-
charge or any other occasion.*

U70.1902.3 Widow's Election

The Code’s provisions protecting a surviving spouse are de-
signed to give meaningful rights in infrequently encountered in-
stances where a deceased spouse has dealt unfairly with the
survivor, without impeding administration in ordinary cases.10
A spouse who has not altered his or her position by a simple writ-
ten agreement or release as permitted by the Code !1is entitled
to one-third of the probate estate augmented by certain nonprobate
values which are added for computation purposes. But, to
get more than the decedent has given, the survivor must take
credit for all benefits received from the decedent by any means,
including benefits passing by life insurance and pension plan.13
Also, neither the court nor the decedent’s executor has any
responsibility to see that the surviving spouse’s best interests
are protected. Rather, the aggrieved survivor has six months after
letters are issued within which co file a lawsuit against the estate
and other successors.14 In summary, the elective share provisions
should be of less concern to estates being settled under wills than
the threat of litigation is todr>y in many states insofar as it relates
to the widow’s lights against revocable trusts. 1f

1t70.1°02-4 Will Contests Under the Code

Opportunities for will contests under existing laws which en-
able unhappy lieirs to tie up estates and coerce settlements are
greatly reduced by the Code. The named executor who secures
probate ana appointment promptly and informally receives full
authority to administer.18 Once appointed, he may precipitate
litigation (formal probate) to test the validity of known claims
against the will and to eliminate unknown claim.;.10 This process
minimizes the likelihood that a contest will restrict administration.
If a contest occurs before appointment, the named executor has
priority to serve as special administrator pending resolution of the
contest. 17 A section is included which throws the initial burden of
proof and the burden of persuasion on contestants with respect
to the usual grounds of undue influence and lack of capacity.10



Finally, the Code offers the enacting state an option in regard
"to whether a right to trial by jury will apply to will contests.'s
Overall, these several provisions should reduce the possibility of
will contests in ordinary situations from that which exists today
in many states.

H70.1902.5 Advantages of Wills Under the Code

In addition to the tax advantages presently associated with
the use of probate rather than trust estates, a Code estate settle-
ment under a will may be preferable to a settlement under a
revocable trust for any of several reasons. The ability of a personal
representative to protect purchasers, transfer agents and others
with whom he deals from doubts concerning the validity or mean-
ing of the will, or his authority to act for the estate, is made clear
by explicit statutory language which applies to all kinds of assets.20
The Code includes renunciation provisions which arc applicable
to transfers through probate, but not to inter vivos transfers.2l An
enacting state may see fit to extend these provisions to all donative
transfers. Unless it does, however, devisees under wills will have
significantly greater opportunity than beneficiaries of living trusts
to reduce their income, gift and estate taxes by careful use of the
statutory system for renunciation. Also, although the validity
of a trust may be determined in litigation by or against known
disputants, resolution of disputes concerning the validity of trusts
is frequently clouded by jurisdictional questions.22 By contrast, the
Code permits the validity of a will to be established in post-mortem
probate proceedings as against all known and unknown persons
with contrary interests, and with reference to known and later
discovered assets.23 The probate court of the decedent’s domicile
has exclusive jurisdiction for this purpose, and interested persons
can be tied into the judgment by mailed notice and publication.24
Such proceedings are not required, however, and if they occur,
arc not entwined with full court control of the estate or the per-
sonal representative.25

1170.1902.6 Limitations on WiUs Under the Code

The probate court of the decedent's last domicile will continue
to allow heirs to contest wills. Hence, it will continue to be true

Copyright 1970, Newkirk Anoclairt, Inc.
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that wills may be challenged somewhat more easily than revocable
trusts.26 The Code contains a three-year statute of limitations
for contest of wills probated without notice, and a much shorter
period for contest of formally probated wills.27 Still, if a fight is
anticipated, the estate planner will likely continue to recommend
use of a revocable trust rather than a will.

Furthermore, until the Code is widely adopted, revocable trusts
will continue to offer the most efficient mechanism for handling
testamentary transfers of land or assets located in several different
states.

1170.1903 Testamentary Trusts

In addition to the new efficiencies relating to probate admin-
istration, the Code eliminates other technical and procedural
limitations which may have discouraged the use of purely testamen-
tary (as distinguished from pour-over) trusts. Prosisions in Article
VIl make it clear that a testamentary trust may be administered
by any trustee selected by the testator and at a place which is
convenient or indicated by the will.23 Local residency require-
ments and restrictions relating to qualification to engage in busi-
ness at the place of probate are avoided. Article Il provisions
protect the executor who delivers assets to a trustee dcugnated by
will.20 The testamentary trustee is not required to be appointed
or approved by the probate court; nor are accountings to the
court of the testator’s domicile or elsewhere required.'10 Trustees
of all family trusts are covered by a common set of provisions
which enable them to resort to the probate court for resolution of
problems or to secure protection.

Finally, the Code permits life insurance contracts to be drawn
so that death benefits may be paid to a trustee of a trust estab-
lished by will without being deemed part of the decodert’s probate
estate.31 This provision should enable planners to make even
greater use of life insurance.

1170.1904 Inter Vivos Trusts

Notwithstanding the foregoing provisions which encourage the
use of will Me Code is not antagonistic to inter vivos trusts. In-
deed, by >ing the way to the creation of tiusts via the very
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simple method of signing a will, the Code should serve more to
popularize all forms of trusts than to detract in any serious way
from the existing, nontechnical, reasons for recommending living
trusts. Similarly, Article VII of the Code should encourage the
use of trusts by allowing a probate court to acquire jurisdiction
over all persons interested in a particular trust question. Mailed
notice of trust litigation will be effective for inter vivos as well as
testamentary trust beneficiaries, and minors and unascertained
beneficiaries can be tied into the decree by forward-looking pro-
visions dealing with representation of interests.32 Guardians ad
litem are not eliminated, but their use under the Code should be
far less common than at present.

It should be emphasized that the probate court’s relationship to
trusts is passive and nonsupervisory. The court cainot make an
order regarding a trust except in response to a petition by an
interested person and after notice. The power to issue orders does
not continue once the proceedings under a given petition have
been resolved.33 As noted earlier, there are no statutory require-
ments for orders regarding accounts, distribution or other details
of administration. However, unlike the situation involving the
personal representatives of decedents and conservators of estates
of disabled persons, the Code does not contain statutory powers
for trustees.34 Careful drafting of trust powers, then, will still be
important, unless the state concerned has adopted the Uniform
Trustees’ Powers Act or its equivalent.

H70.1905 Intestate Succession

Intestacy under present law is invariably undesirable. There-
fore, estate planners are more accustomed to avoiding intestate
succession than to using it as part of a plan. Nevertheless,
the Code’s version of intestate succession improves substantive
and procedural aspects of the so-called “law’s estate plan” to the
point where advice to allow property to pass intestate may he given
without hesitation in many more situations than at present.36

On the substantive side of intestacy,36 the spouse takes all when
(a) the decedent leaves no issue or parent; or (b) the decedent
leaves no issue by a prior marriage, or no issue but a parent, and
the distributable estate is worth less than $50,000. The spouse
takes one-half when there arc issue by a prior marriage, and the

Cot>yilulit 1970, Newkiik Aitortutcs, Inc.
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first $50,000 plus one-haif of the excess over this amount when
issue or parents survive. Issue take one-half of the intestate estate if
any issue are by a prior marriage and split the excess over $50,000
with the spouse in other cases where both issue and spouse survive.
If there is no spouse, issue take all. If there are no issue, parents
split the excess over $50,000 with the spouse. If no issue or
spouse survives, parents or descendants of parents take, and if
there is none, grandparents and descendants of grandparents take.
More remote relatives are not heirs. No person is an heir unless he
survives the decedent by five days.37 Adopted children are fully
transplanted into the adopting family, and persons born out of
wedlock who prove parentage before death of the father, or by
clear and convincing proof thereafter, .are treated like legitimate
children for purposes of receiving inheritances.38

On the procedural side, all of the advantages applicable to
probate proceedings are available also in intestacy.30 Included
is an opportunity to secure a binding adjudication that the dece-
dent died intestate and determining his heirs.40

It is unlikely that this “new look for intestacy * will have any
significant impact on estate planning for persons whose estates
fall within Federal estate tax brackets. Indeed, liberal new rules
regarding illegitimate and adopted children may provide additional
incentives for the wealthy to alter the law’s plan. Perhaps the most
likely consequence of the new look will be that lawyer-planners
will be able to assist clients with modest estates far more effi-
ciently than at present. For example, under the Code, the best
advice in many more cases than can possibly be imagined under
present law anywhere simply will be to execute a will designating
an executor and his alternate.

1170.1906 Other New Planning Tools

As suggested previously, the Code’s new system for intestacy
will be an important estate planning tool. Similarly, the new treat-
ment in Article V of the ancient problem: of guardians and con-
servators will bring new flexibility to the planner for use in various
specialized situations. For example, careful stud}' of the powers
and duties of a court-appointed conservator for a minor may lead
many planners to eliminate elaborate sub-trusts which are fre-
quently inserted in complex plans simply to avoid guardianship.
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1170.1906.1 Durable Powers of Attorney

Article 5 of the Code authorizes a written power of attorney to
includj language indicating that the authority conferred remains
in effe :t notwithstanding later incompetency of the principal.41 A
properly worded power remains effective in periods of known
incompetency and periods of uncertainty as to whether the prin-
cipal is dead or alive. Durable powers should prove to be useful
supplements to— if not substitutes for— revocable trusts to protect
an owner from risks of senility or incompetence.

H70.1906.2 Facility of Payment Provisions

A section in Article V of the Code protects any person owing
money to a minor in amounts up to $5,000 per year who makes
payment to any person having the care or custody of the minor, or
deposits the sum owed in a savings account in the minor’s name.42
This provision will add to the utility of insurance and annuity con-
tracts which provide benelits in relatively small amounts for
minors.

U70.1906.3 Renunciation Provisions

The Code specifically allows the partial or total renunciation of
interests passing by will or intestacy.43 A renounced interest passes
as if the person renouncing his interest predeceased the decedent.
In many situations, renunciation will have the cfFect of passing the
renounced interest to the issue of the person renouncing, either by
operation of the section dealing with lapse or by operation of the
rules of intestacy. Thus, inheritance can be redirected to the next
generation when tax or other considerations dictate.

1J70.1906.4 Multiple-Party Bank Accounts

Several provisions in the Code strengthen accounts in financial
institutions in the name of two or more persons44 The provisions
dealing with joint accounts, trust accounts and pay-on-dcath ac-
counts authorize a variety of will substitutes for the individual who
wishes to retain full control of deposit rights until death, while

C«)li>ii|(hl 1970, NtsvLwk AiioclaUi, Inc.
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providing another with the power to withdraw balances remaining
at death free of probate procedures.

U70.1906.5 Minors and Incompetents

A general provision in Article V of the Code authorizes a pro-
bate court to respond to petitions regarding the estate problems
of minors or incompetents which do not require appointment of a
guardian or conservator.45 Using it, minors’ contracts may be
ratified; settlements of injury claims may be approved; and various
arrangements made for elderly persons, as for example, the
conversion of his assets into an annuity contract for his benefit.

U70.1907 Multi-State Estate Planning

If the Code is widely adopted, a series of provisions should have
the effect of eliminating the need for administrations in several
states where planning is accomplished by will or intestacy. Courts
of enacting states are directed to abide by adjudications as to
the domicile of a decedent when made in formal probate proceed-
ings in another state which were commenced prior to the local
proceedings.40 Courts of enacting states are also directed to
accept determinations as to the validity and construction of a will
made in a proceeding after notice at the decedent's domicile.47 If
local administration becomes necessary, a series of provisions serve
to give the personal representative appointed in the state of dom-
icile priority to administer assets in an enacting state.40 Other
provisions protect local debtors of a decedent making payment
to the personal representative appointed in the state of domicile,
provided payment is not made prior to 60 days from the date
of death and that no protest blocking payment has been made
by a resident creditor of the decedent.40 Also, a personal repre-
sentative appointed in the state of domicile may file copies of his
appointment with a local office and thereby acquire all powers of
a personal representative appointed locally.00

The Code strengthens the ability of a testator to choose the law
applicable to his estate. Enacting states are directed to recognize
a will as valid if the will would be valid under the rules of almost
any state having some connection to the will.51 Another provision



' 19-11 UNIFORM PROBATE CODE f170.1908

permits a testator to select the law of any state to control the mean-
ing and effect of his will unless the result offends the public policy
of the enacting state.82

Finally, multi-state planning using trusts is facilitated. Assets
may be transferred by will or by deed to trustees located in other
jurisdictions.53 Trustees of other states may act as trustees of land
located in an enacting state without being charged with “doing
business” in that state. Each trust has a “home base,” located at
the “principal place of administration” ”; the trust, which place
can be fixed by the trust instrument.64

U70.1908 Existing Estate Plans Under the Code

As drafted, the “effective date” provision of the Code directs
applicability to wills written before enactment, but becoming effec-
tive by testator’s death thereafter.86 One important provision in
the Code establishes a rule of construction that various class gift
terms— such as “heirs” and “issue”—include certain persons who
would be deemed related to the designated ancestor for intestate
succession purposes.88 Thus, the Code’s new provision regarding
rights of adopted persons and children born out of wedlock may
become applicable to existing wills.

Other sections of the Code which will affect existing wills in-
clude provisions that: (a) beneficiaries are required to survive
the testator five days, unless the will contains some language on
the point;87 (b) anti-lapse directions apply to gifts to any de-
scendant of a testator’s grandparents who predeceases the testator
leaving issue; 88 (c) specific gifts of encumbered assets, whether
land or personal property, pass the described asset subject to
encumbrances and without exoneration unless the will directs
otherwise;60 (d) the surviving spouse (or children if there is no
spouse) has a right to $3,500 of chattels as exempt property,80
a right which may nullify chattel bequests in estates where the
value of the chattel property is low; and (e) the surviving spouse
and dependent minors ure entitled to $5,000 value exemption
called “homestead exemption” plus amounts needed for support
during administration.81 These rights, which are terminable inter-
ests under the Code, have priority over creditors’ claims and will
directions.

Cul>yriglil 1U70. Nrwllik Atuxlutei, Inc.
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A70.1909 Conclusion

Enactment of the Code probably will be accompanied by a good
deal of publicity about new and expanded estate planning devices.
Estate planners can anticipate an upturn in requests for analyses
and advice as various popular publications begin to inform the
public about new opportunities under the Code.

Overall, the impact of the Code on estate planning will depend
largely on the planners. For those who prefer to stick close to
familiar patterns, the principal impact of the Code will be the
need to carefully review existing will and trust forms. Others will
experiment in various ways with some of the nev' opportunities
offered by the Code. In time, estate planning shou'd be consider-
ably affected by the Code, but changes will be gradual and respon-
sive to the interests of planners in meeting the needs ol clients.

ANNOTATIONS
a

References are to the official text of the Uniform Prol ate Code (West
Publishing Co., 1970).

U70.1&C2.J Obtaining Letters Testamentary

' See UPC, Art HI, Pt 3 (883-301-3-311).
a UPC §3-301.

3 UPC §81-307, 3-105.

4 UPC §83-302, 3-306, 3-307, 3-310.

3 UPC §83-304, 3-305, 3-309, 3-311.

1J7G.1902.2 Fiduciary Powers

« UPC §8§3-307(b), 3-701, 3-703, 3-711, 3-714.

7 UPC §81-201 (11), 1-201(33), 3-715.

0 UPC §3-703.

0 UPC 8§83-704; C/. UPC, Art Il, Pt 5 (§83-501-3-505).

1|70.1902.3 Widow’ Election

0 UPC Art Il, Pt 2.

" UPC §2-204.

«a UPC §§2-201, 2-202.
3UPC §2-202(3).

"4 UPC §2-205.



*¢19-13 ANNOTATIONS fIf170.1902.4-70.1905

f170.1902.4 Will Contests Under the Code

*8 UPC §83-307(b), 3-701, 3-703, 3-704.
« UPC 8§1-201(20), 3-401.
*7 UPC 83-615(a).
'8 UPC §3-407.
A 19 The brackets in §1-306 indicate the option.

fI70.i902.5 Advantages of Wills Under the Code

2®UPC §3 714.

*' UPC §2-801.

22 Under 87-201 and related sections, litigation “concerning the
internal affairs of trusts” is within the exclusive jurisdiction of the
probate court. The provisions of §87-103 and 1-401 relate to §7-201
and permit the proper court to acquire jurisdiction over interested
persons by mailed notice like that available in will contest proceedings.
However, inasmuch as a suit to establish a trust would not fall within
87-201, §7-204 applies, and the usual rules governing jurisdiction of
persons would control.

23 UPC §3-412.

24 UPC 8§83-105, 3-201. 3-403.

28 UPC §3-107.

f170.1902.6 Limitations on Wills Under the Code

26 This proposition is the corollary of the point discussed at Note 22,
supra, to the cfTcct that it is substantially easier to initiate effective
litigation to test the validity of a will than it is to t*st the validity of an
inter vivos trust.

27 UPC §83-108, 3-412.

f170.1903 Teslnmentary Trosts

20 UPC 883-913, 7-105.
20 UPC §3-913.
soupc §7-201.
3L UPC 8§6-201.

f170.1904 Infer Vivos Trosts

32 See Note 22, supra; UPC §1-403.
33 UPC §7-201.
34 UPC note under Art VII, Pt 4,

fI70.1905 Intestate Succession

38 UPC Art I, Pt 1, 882-801, 2-8C2
38 UPC §§2-102, 2-103.

37 UPC §2-104.

30 UPC §2-109.

Co|>mIkM 1070, Ntwklik AtHid.net, Int.
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39UPC Artm.
40 UPC §3-401.

1J70.1906.1 Durable Powers of Attorney
41 UPC 8§5-501.

1170.1906.2 Facility of Payment Provisions
42 UPC 85-103.

1J70.1906.3 Renunciation Provisions
43 UPC §2-801.

H70.1906-4 Multiple-Party Pank Accounts
44 UPC Art VI, Pt 1

H70.1906.5 Minors and Incompetents
46 UPC 85-409.

H70.1907 Multi-State Estate Planning

40 UPC 83-202.

47 UPC §3-408.

48 UPC §83-203, 3-308, 3-3009.

49 UPC 8§84-201-4-203.

60 UPC 884-204-4-206.

01 UPC §2-506.

02 UPC 82-602.

03 UPC §7-105; see also Note 28, supra.
84 UPC §7-102.

1170.1908 EXxisting Estate Plans Under the Code

88 UPC 8§8-101.
68 UPC §2-611.
07 UPC 8§2-601.
48 UPC §2-605.
89 UPC §2-6009.
TOUTC §2-402.
81 UPC §82-401, 2-403.
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THE UNIFORM PROBATE CODE APPROVED:

A BOLD AND PROGRESSIVE REFORM

By J.

Pennington Straus, Phllad9|ph|a

Member of the Pennsylvania Bar

H istorical Background

History in law reform was cre-
ated at Dallas on August 7, 1969,
when the National Conference of
Commissioners on Uniform State
Laws promulgated the Uniform
Probate Code. In the judgment of
the writer, this was one of the
boldest and one of the most pro-
gressive achievements of the Na-
tional Conference, unsurpassed even
by the Uniform Commercial Code.
Whereas the Uniform Commer-
cial Code had as a base the old
Negotiable Instruments and Sales
Acts supported by the commercial
motivation of interstate uniformity,
the Probate Code cuts into a field
of new statutory policy in suggest-
ing that law relating to the transfer
of property by death which has
heretofore been considered largely
a matter of local concern, should
be elevated to a platform of national
importance with resulting uniform-
ity and predictable simplicity.

In the week following the adop-
tion of the Code by the National
Conference of Commissioners, the
Section of Real Property, Probate
and Trust Law in its sessions held
in conjunction with the American
Bar Association meeting, approved
the Code, and subsequently the
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House of Delegates of the Ameri-
can Bar Association likewise ap-
proved the Code and directed the
Real Property, Probate and Trust
Law Section to ins'itute studies of
the Code among tie various local
bar associations of the United
States with the end in view that
the Code would receive wide atten-
tion and adoption.

The first printed verson of the
Code is now available from Pren-
tice-Hall, and this will be followed
at a later date by a publication of
the Code with final minor stylistic
corrections by the West Publishing
Company.

To the Pennsylvania lawyer
there is very little in the Uniform
Probate Code that will seem new
or radical. Taken as a whole, the
Code is perhaps the greatest com-
pliment that could be produced for
the draftsmen of the Pennsylvania
statutory system of probate and
estate adininistrat on as originally
created in the Five Sisters Acts of
1917, and as more recently amended
and restated in tl e series of legis-
lative acts which comprise what is
our present Pennsylvania code.

In these two articles we will give
a brief summary of the history and
contents of the Uniform Probate
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Code, with comment on those Sec-
tions of the Code which might be
adopted in Pennsylvania.

O rigin of the Model
Probate Code

The origins of the Uniform Pro-
bate Code go back to 1946 when
the Section of Real Property, Pro-
bate and Trust Lav/ of the Ameri-
can Bar Association brought out
the Model Probate Code. That
work had a definitive effect on the
laws of a number of slates which
at that time and thereafter were
reviewing -'*id amending their pro-
bate and estate administrative pro-
cedures. The Advisory Committee
of Pennsylvania Legislature had
the Model Probate Code before it
when the Pennsylvania statutes
went through their extensive re-
visions beginning in 1945. Missouri
adopted the Model Probate Code
in great part and a t umber of other
states used it as a guide in the
revision of their laws.

In 1962 the Council of the ABA
Section of Real Property, Probate
and Trust Law concluded that the
time had come to review and revise
the 1946 Model Probate Code in
the light of decisional law and de-
velopment since its promulgation.
A committee was formed and the
support and interest of New York
University Law School was ob-
tained.

At the same time, a New York
State Legislature Commission was
in the process of extensive revision

the New York probate and
ate administrative law, and fi-

nancial help was given to the Code
project which produced certain
basic studies that were useful to
the New York Commission.

From the beginning, the Council
of the Real Property, Probate and
Trust Law Section interested the
National Conference of Commis-
sioners on Uniform State Laws in
the project. It was then envisioned
by some that if the National Con-
ference adopted the proposal, the
project would have far greater
chances of success because of the
prestige of the Confe- cuce and its
greater financial backing.

By 1964 a distinguished commit-
tee of draftsmen was put together
under the Chairmanship of Richard
V. Wellman of the University of
Michigan Law School. Money was
collected from individual lawyers,
a few banks and from a few founda-
tions. The National ( onfcrencc of
Commissioners fully adopted the
plan: the sights were, set not merely
upon a review of the Model Pro-
bate Code, but upon a complete
revision of the 'aw, extensive in
scope. It was further concluded
that this work should be channeled
toward a uniform statute.

The objective of uniformity de-
veloped strength as increasing criti-
cism was directed at lawyers and
courts by many writers and by the
public generally. Never before had
there been so much popular atten-
tion directed to the probate laws as
that which followed the attack made
by Dacey and others on probate
procedures.
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This criticism had the result of
spurring the action of the two com-
mittees, one of the National Con-
ference of Commissioners on Uni-
form State Laws, and the other,
the Special Committee of the Sec-
tion of Real Property, Probate and
Trust Law of the American Bar
Association. Additional funds were
obtained and the Uniform Probate
Code became the major project of
the National Conference of Com-
missioners, leading to its adoption
at the Dallas meeting.

The. Uniform Code Follows

T'ennsylvania Law

At the beginning of this article
it was noted that a Pennsylvania
lawyer thumbing through the Uni-
form Probate Code as finally pro-
mulgated would not be surprised
or startled by anything he saw.
Once lie got over the unfamiliar
stylistic approach of the new Code
in which it differs from the drafts-
manship of Pennsylvania statutes,
he would find that what is set forth
in the Uniform Probate Code is
substantially Pennsylvania law.

We must realize that the laws
relating to the transfer of property
by death have had an ancient and
diverse evolutionary growth, from
practice in the Ecclesiastical courts,
the English chancery courts, and
the common law courts. The ~ew
England states adopted the system
of probate known as probate in
solemn form, where notice must be
given to all parties in interest and
hearing held before an appropriate
administrative or judicial authority

in order to effect probate. These
states also followed a system of
supervised administration in which
viitually every step of the personal
representative in paying creditors
and making distribution in accord-
ance with the will or the intestate
iaws had to be effected through a
court hearing with notice, testi-
mony, findings, and decree. This
system was predominantly followed
throughout the Middle Western
States and finally penetrated to the
West Coast in modified form. It
has been said that in the nineteenth
century there was a great suspicion
of personal representatives, and
allegedly a great deal of embezzle-
ment of decedents’ property. As a
consequence, the majority of our
states set up highly restrictive pro-
bate systems for administering de-
cedent’s estates, requiring the per-
sonal representative to submit his
every act to court supervision.
Pennsylvania, New Jersey and
Delaware and to some degree
Maryland were unique in adopting
the form of probate known as pro-
bate in common form without
notice, and the procedure of dis-
tributing an estate on receipt and
release without court supervision.
The Drafting Committee, with
all of the evidence before it, decided
initially that the approach of the
Uniform Code should give a choice
to the parties to elect probate in
common form, or probate in solemn
form with notice, and also should
include the choice of unsupervised
administration as well as avenues
for supervised administration, that
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is, a method whereby the personal
representative could be brought
before the court at any step of the
administration to justify his acts,
or whereby the entire administra-
tion from start to finish would be
under direct supervision of the
Court.

This approach of maximum flex-
ibility is the cornerstone of the
entire Code, and it is perhaps the
Code’s most notable achievement.
It could therefore become the law
of Pennsylvania without affecting
in any substantial way what is now
our practice.

The Uniform Prcbate Code is
far more than an all inclusive statu-
tory plan. It is alb, of that, but
much more. It is a treatise, a
compendium of the law, relating to
the transfer of property by death,
and the administration of decedent’s
estates, the estates of incompetents,
and of trusts. It is tne most com-
prehensive effort in this field ever
produced in the common law, and
it rewards review by any lawyer
interested in this particular field of
jurisprudence.

Contents of tle Code.

Article 1 is concerned with defi-
nitions and also a description of the
jurisdiction of the Prabate Court.
The entire Code is based on the
assumption that each jurisdiction
will have or will create a probate
court having the full power of a
court of general juris fiction simi-
lar to the Orphans’ Ccurt Division
of the Common Pleas Court under

the Pennsylvania Constitution with
direct appeal to the state’s highest
appellate tribunal. This is a radical
departure for many jurisdictions
where probate and estate adminis-
trative matters are handled by lay-
men acting as "probate” or “surro-
gate” judges.

Article 11 logically refers to
intestate succession and the execu-
tion of wills. A singular part of
this Article is expansion of the
share of the surviving spouse.

Part 2 of Article Il sets forth
the elective share of the surviving
spouse, again a novel concept and
different from what we have in
Pennsylvania although the basic
approach is somewhat similar. The
Code creates what is called the
"augmented estate,” which Mr.
llauptfuhrer discusses in the fol-
lowing article.

Article If, Part 3 relates to the
rights of the spouse and children
unprovided for by the will, giving
the spouse the same share he
would have received if the decedent
had left no will unless it appears
that the omission was intentional,
and the same basic principle applies
to pretermitted children.

Article |1, Part 4 sets forth cer-
tain property which is exempt from
creditor’s rights, and to which the
surviving spouse and children have
a claim, such as homestead allow-
ances, not interesting to Pennsyl-
vanians, and a $3,500 exemption,
including household furniture, au-
tomobiles and similar tangible per-
sonal property.
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The family allowance is not set
forth as a specific figure as in
Pennsylvania law, but the surviv-
ing spouse and minor children of
the decedent are entitled to a “rea-
sonable allowance” from the estate
for their maintenance during the
period of administration.

Article 11, Part 5 sets forth the
principles for the execution of wills.

Article 11, Part 6 sets forth
rules of will construction, and Ar-
ticle 11, Part 7 states that a con-
tract to make a will is enforceable.

Acrticle I, Part 8 contains gen-
eral provisions, the most interest-
ing being that relating to renuncia-
tion. This section states that any
heir or person succeeding to an
interest by intestacy or under a
testamentary provision can re-
nounce his interest by filing his
renunciation at a certain time and
place.

Acrticle 11 is the most arresting,
and in some respects the most
controversial, because it is the
article that sets forth probate and
estate administrative procedure.
While it is not the purpose of this
article to analyze the coverage in
this article or its applicability to
existing Pennsylvania law, it must
be emphasized that probate in com-
mon form, is the preferred ap-
proach. Any interested party may
nonetheless force the probate to be
accomplished in solemn form, and
the personal representative may
elect to follow that course. The
administration may proceed out of
court as in Pennsylvania, and can
be terminated after payment of

creditors and taxes and distribution
of the estate, by appropriate filing
of a release with the court, which
terminates after a given period of
time the liability of the executors,
a concept not in our present law.
In the alternative, at any stage of
the proceedings the personal rep-
resentative on his own motion may
petition the court in any matter,
and he may be forced to do so by
any interested party. At the termi-
nation of a supervised accounting
he must file an account with the
court v.ith due notice and thereafter
can be discharged. Thus there is
in essence what we now have in
Pennsylvania practice.

Article 1V relates to ancillary
administration and here again is
something of a landmark effort. In
this section, emphasis is placed on
the domiciliary or principal admin-
istration, and if uniformly adopted,
this act would permit the domicili-
ary or principal administrator to
collect the debts of the decedent,
no matter in what state they might
have arisen, and to distribute the
real and personal property of the
decedent among creditors and
beneficiaries no matter in what
state or states the real or personal
property might be located.

Avrticle V relates to the protec-
tion of persons under disability and
their property, providing separate
systems of guardianship to protect
the persons of minors and of men-
tal incompetents. It also provides
a system of protective proceedings,
including conservatorship, for the
management of the property of
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persons who are under disability.
It is unique in giving to the guard-
ian the power of a trustee, and ex-
pand'ng that power to provide that
the guardian can make inter vivos
gifts on behalf of his ward, make
willls for him, and even arrange for
his divorce. It also contains a use-
ful provision that a power of
attorney will survive incompctency,
and there is a method of quickly
getting a guardian or conservator
appointed ex parte to protect the
properly of an inco npetent person
where there is danger that it may
be taken from him by fraud or
accident before complete proceed-
ings can he established. This again
is a landmark article and it con-
tains many innovations.

Avrticle VI relates to non-probate
transfers such as joint interests,
tentative trusts, "P.O.D. accounts”
and similar types of property in-
terests which do not go through
probate, but where death does af-
fect the transfer of property.

Article V11 relates exclusively to
the administration of inter vivos
and testamentary trusts. There is
nothing in this section that would
prove new to a Pennsylvania law-
yer, except the requirement of trust
registration. The Code puts upon
the trustee the obligation to regis-
ter the trust in the county of the
principal place of administration,
the purpose being to provide not
only a jurisdictional forum for all
court action, but also to provide a
method of control or supervision
of the trust, if needed.

The Need for Uniformity and
the Future of the Code

Why should the law of probate
and estate and trust administration,
and the administration of incompe-
tent’s estate be made uniform? For
centuries these fields of law have
been considered of parochial con-
cern, a concept which arose from
tire fact that in earlier times, when
our patterns of law were estab-
lished, the principal source of
wealth was real estate. It is inherent
in the common law that the law
relating to real estate is to be de-
termined by the jurisdiction in
which the land lies.

Ho wever, one of the phenomena
of the economy of the last hundred
years has been the alteration in our
forms of wealth. Today wealth in

greater part is represented by
choses in action, notes, bonds,
checking accounts, savings ac-

counts, and by stock certificates
representing fractional percentages
in corporate enterprises. At the
same time, our population has
grown to over 200 million, and
while there is still too large a per-
centage of that population at the
poverty level, there is also an
enormously increased percentage of
the population having substantial
property in the form of intangibles.
This is evident by the increase in
the number of wills that arc being
probated and the number of intes-
tate administrations being granted
in every jurisdiction.

There is the further factor that
the population as a whole has be-
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come far more mobile. State bound-
aries no longer are of any concern
to the citizen of the United States.
In tiie course of his lifetime he may
have a residence in two, three, four,
half a dozen, or a dozen states, and
he may have from time to time
acquired property interests in all
of them. He not infrequently main-
tains a residence in two states, and
we include not only the affluent.
He will have banking connections
in two or more states, and indeed
he may have established inter vivos
trusts in states in which he does
not reside because of favoring a
particular corporate fiduciary of
prominence in the field of trust ad-
ministration. The complexity, pro-
lixity, and diversity is increasing
not decreasing. With the inevitable
population growth we shall certainly
face greater problems in estate and
trust administrations.

The time has already arrived
when it seems ridiculous that the
accident of where a will is probated
on the basis of domicile, should
determine procedural and substan-
tive rights of creditors who may be
scattered in many states. It is pal-
pably absurd that the accident of a
man dying intestate on the eastern
bank of the Delaware River should
face a different pattern of distribu-
tion of his estate from what would
result if he had died on the west-
ern bank of the River.

These arc the long range con-
siderations that led the National
Conference of Commissioners, after
extensive study and debate, to de-
termine upon a uniform probate

code. It was fully recognized that
there are articles and sections of
the Code that commend themselves
more than others to tiie considera-
tion of uniform adoption through-
out the states. Such sections, for
instance, are those relating to credi-
tors rights, to the methods of pro-
bate of the will of the decedent,
and to the basic concept of intes-
tate succession, and the share of the
surviving spouse.

It is recognized that not all of
the states are going to adopt this
Code in the exact form in which it
was promulgated. Studies will be
made by various state and local bar
associations over the next few years
and various state legislatures will
adopt perhaps part but not all of
the Code. The Drafting Committee
of tl'.e National Conference of Com-
missioners will be kept in ofiice for
another two years, and the Special
Committee of the Real Property
Probate Trust Law Section of the
ABA will continue its work of
study and promulgation of the
Code. It is hoped that local bar
associations in Pennsylvania will
follow the lead of the Philadelphia
Bar Association, which created a
special sub-committee of its Or-
phans’ Court Committee to study
the Uniform Probate Code and
make recommendations for adoption
in this jurisdiction. Similar studies
should originate in the Allegheny
County Bar, and in many other
county bars throughout the state,
and these should be consolidated,
hopefully, in studies that will be
directed by the Real Property Pro-
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bate and Trust Law Section of the
Pennsylvania Bar Association. Ul-
timately the results of these studies
should he concrete recommenda-
tions to the Advisory Committee
of the State Legislature, to the end
that the Pennsylvania statutes in
these fields can he implemented,
and in some respects modified and
amended, so as to bring Pennsyl-
vania in substantial conformity
with the Uniform Code.

One of the advantages of having
the National Conference of Com-
missioners adopt a code as a Uni-
form Code is the practical one that
the Commissioners, by virtue of
such adoption, are obliged to bring
to the legislatures of their respec-
tive states, the Uniform Probate
Code as adopted in Dallas. This
will be the first step that will set
the ball rolling in each jurisdiction,
and it will then be up to the lawyers
in each state to address themselves
to the Code and to test its adapta-
bility to their particular jurisdic-
tions.

Maryland has already revamped
its entire system of probate and
estate administrative procedure ar.d
has passed its new statute in sub-
stantially the form of the Probate
Code, which becomes effective Jan-
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uary 1, 1970. Connecticut and
Wisconsin are both in the throes
of reexamination of their statutes,
and the Uniform Probate Code will
be recommended to the legislative
committees of these states for adop-
tion. Other states may be provoked
or inspired by the Uniform Probate
Code to create legislative commis-
sions for the revision of their re-
spective laws.

It is a long road. It cannot be
covered quickly, but the ultimate
objective of securing, through the
United States, essentially similar
laws with respect to the distribu-
tion and devolution of property on
death would be a beon to all our
citizens. Much effort has been
spent over the past years in cre-
ating uniformity in the laws of the
several states relating to the inter
vivos transfer of property interests.
The Uniform Commercial Code is
a landmark in this field. Yet every
citizen of this country must face
the fact of death, and the inev-
itable transfer of property interests
at that time. Certainly an interstate
legal system providing for sim-
plicity and uniformity in the trans-
fer of property at this final moment
is a desirable objective of law re-
form.
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THE UNIFORM PROBATE CODE—A MODERN
APPROACH FOR PENNSYLVANIA

By George J. Hauptfuhrer, Jr., Phlladelphla

Member of the Pennsylvania Bar

Last winter, as the National
Conference of Commissioners on
Uniform State Laws was revising
the Fourth Working Draft of the
Uniform Probate Code, the Or-
phans’ Court Committee of the
Philadelphia Bar Association ap-
I>ointcd a special subcommittee to
review the latest drafts of that code
and to advise the Orphans’ Court
Committee whether the substance
and procedure proposed by the
Uniform Probate Code would be
desirable in Pennsylvania. During
the period of the subcommittee’s
study, the Fifth Working Draft of
the Code was published and the
study was directed to that draft.
It is substantially the Fifth Draft
which was approved this August
by the National Conference of
Commissioners on Uniform State
Laws in Dallas and which was sub-
sequently approved by the House
of Delegates of the American Bar
Association.

The subcommittee was com-
prised of Philip Bregy (author of
Intestate, Wills and Estates Acts
0j 1947), John Walsh (Register of
Wills of Philadelphia County), J.
Pennington Straus (former Chair-
man of the American Bar Associa-
tion Section on Real Property,
Probate and Trust Law), Joseph
Coghlan (former Law Clerk to Or-
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phans’ Court Judge Robert Bol-
gcr), Henry Beerits (partner of
Morgan, Lewis & Bockius) and
the author as chairman. This is a
personal and subjective reaction to
the Code—growing out of the sub-
committee’s work.

The task of the subcommittee
was great in view of the size of the
pr ject (the Fifth Draft contains
341 pages) and the time limits im-
posed ..pon it. Under the circum-
stances, it was necessary for the
subcommittee to concentrate on the
broad policy aspects of the Code.
In like manner, this report can be
only a brief and broad overview of
the Code. Neither the subcommit-
tee nor the author have compared,
in any detail, the provisions of the
Code with their statutory and case
law counterparts under existing
Pennsylvania law. The focus of
the subcommittee’s study was on
the desirability and feasibility of
the Code. While the subcommittee
members all specialize in probate,
estate and trust law, it should be
recognized that some of the "off
the cuff” comments with regard to
Pennsylvania law might very well
be in error. The subcommittee had
in mind always that it should be
more concerned with what the law
of Pennsylvania should be than
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what it may or may not be at the
present time.

Title

The first observation should be
that the title of the Uniform Pro-
bate Code is a misnomer. The Code
covers a great deal more than pro-
bate matters. It concerns itself also
with minors and other persons un-
der disability and the adminis-
tration of their property, with
uon-probate transfers such as
jointly-owned property and tenta-
tive trusts, and with trust adminis-
tration. In general it would be a
broad codification of many laws
which we find today in our Intes-
tate Act, Wills Act, Estates Act,
Incompetents’ Estates Act, Or-
phans’ Court Act,' Register of
Wills Act, Fiduciaries Act and in a
great hody of our case law.

The second observation is that
the Uniform Probate Code—while
having uniformity among the states
as its principal objective—has as a
secondary objective the simplifica-
tion of probate procedures through-
out the United States. Many states
have probate rules which require a
lawyer to go to court with a peti-
tion—after notice and followed by
a hearing—in order to effect the
simplest procedure in the adminis-
tration of an estate. Many of these
costly and time consuming proce-
dures have been the focus of recent
public criticism. The Unitorm Pro-
bate Code’s provisions would pro-
vide an answer for much of such
criticism without sacrificing many
of the procedural safeguards which
have grown up through the years
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for good reason. To a large degree
the Code places on interested par-
ties (particularly creditors) the
obligation to come forward to pro-
tect their own interest. If the Code
is adopted in Pennsylvania such
parties would probably pay closer
attention to what is going on in the
administration of an estate than
they do today.

A rticle |—Glneral Provisions

As stated in Mr. Straus's paper,
Article | contains the general pro-
visions, definitions and outline of
the jurisdiction of the probate court
as a court cf gcne-al jurisdiction
with appeals going directly to an
appellate court for n consideration
on the record. The probate court
may include a registrar (Register
of Wills), who need not be a judge
or lawyer, to whom the judge can
delegate certain ministerial func-
tions. This is not unlike much of
the judicial operations currently in
effect in Pennsylvania with the. ex-
ception that the office of Register
of Wills is somewhat downgraded.

While most of the definitions in
this section are self-explanatory it
should be noted that a "conservator”
is one appointed by a court to man-
age the estate of a disabled person
or a minor, whereas a "guardian"
is one who is qualified as the guard-
ian of the person pursuant to either
testamentary or court appointment.

Article ll—Intestate

Succession and W ills

Article Il is perhaps the most
important article in the Code. It
deals with both intestate succession



THE UNIFORM PROBATE CODE 81

and wills and contains provisions
which would change the substan-
tive law of many states.

Intestacy

The Code deals with real and
personal property without distinc-
tion. That should create no prob-
lem of significance for Pennsyl-
vania practitioners but it would
bring about noticeable changes in
other jurisdictions. The commen-
tators to the Code consider the
principal features under the intes-
tate succession part of Article Il
to be as follows:

*'(1) A larger share is given to the
surviving spouse, if there are is-
sue, and the whole estate if there
are no issue or parent.

(2) Inheritance by collateral relatives
is limited to grandparents and
those descended from grandpar-
ents. This simplifies proof of
heirship and eliminates will con-
tests by remote relatives.

(3) An heir must survive decedent for
five days in order to take under
the statute. This is an extension
of the reasoning behind the Uni-
form Simultaneous Death Act and
is similar to provisions found in
many wills.

(4) Adopted children are treated as
children of the adopting parents
for all inheritance purposes and
cease to be children of natural
parents; this reflects modern pol-
icy of recent statutes and court
decisions.

(5) In an era when inter vivos gifts
are frequently made within the
family, it is unrealistic to pre-
serve concepts of advancement de-
veloped when such gifts were
rare; the statute therefore pro-
vides that gifts during lifetime are
not advancements unless declared
or acknowledged in writing."

While some may consider the
changes of questionable value, it
must be remembered that the testa-

tor may always elect different rules
for distribution of his estate by exe-
cuting a will.

By way of illustration, the Code
would give to the surviving spouse,
where there is no surviving issue
but where the decedent is survived
by a parent, the first $50,009 and
then Yx of die balance of the net
intestate estate. If there are surviv-
ing issue, all of whom are issue of
the surviving spouse also, the sur-
viving spouse would again receive
the first $50,000 pit* Yi of the
balance of the net intestate estate;
but where there arc surviving issue
one or more of whom are not issue
of the surviving spouse, then the
$50,000 preference is removed and
the surviving spouse receives only
12 of the net intestate estate.

The Code contains a rcquii ement
that an heir must survive the intes-
tate decedent by five days in order
to be entitled to his share. The five-
day survival provision requires sur-
vivorship by 120 hours and is
designed to avoid multiple admin-
istration and in some instances to
prevent property from passing to
persons not desired by the de-
cedent. It is believed that the five-
day jieriod would be generally
beneficial and it is doubted that it
would create any hardships by
holding up the administration of an
estate unduly. Also, it would not
put a cloud upon the marital de-
duction under section 2056(b)(3)
of the Internal Revenue Code if
the spouse survives for the five
days (even (though it would de-
prive the estate of the marital de-
duction if the surviving spouse died
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within the five-day period). As the
marital deduction is normally a
problem for larger estates, the five-
day period could be easily “drafted
around” by any competent scriv-
ener.

Under the intestate section not
only arc adopted children fully en-
grafted upon the inheritance tree of
their adopting parents, but also un-
der certain circumstances an ille-
gitimate child is considered the
child of the father. The circum-
stances under which such relation-
ship would be deemed to exist
-ould be a subject for considerable
discussion but it is probably fair to
say that the policy trend is in favor
of the direction taken by the Code.

The Code wouid alter the com-
mon law relating to advancements
in that only written evidence of the
intent that an inter vivos gift be
considered as an advancement on
one’s inheritance would be admissi-
ble. The Commissioners obviously
concluded that if a donor wanted
an inter vivos trail ;fcr to lie treated
as part of a beneficiary’s inheri-
tance lie could easily make a will
and adjust the respective interests
of his beneficiaries accordingly.

Elective Share

Part 1l of Article 1l would pro-
vide substantive law changes for
almost all jurisdictions. It deals
with the elective share of a surviv-
ing spouse and injects an entirely
ticw concept of tins property to be
considered in determining the
amount to be allocated to an elect-
ing spouse. In essence the concept

is an extension of Section 11 of the

Pennsylvania Estates Act. The

Code provides that a surviving

spouse may take an elective share

of an “augmented net estate.” In
brief, the augmented net estate in-
cludes transfers by the decedent
during marriage (a) to persons
other than the surviving spouse
where the decedent has retained for
himself a lifetime benefit or con-
trol, (b) to jointly-held property

with right of survivorship, (c)

within two years of death to the

extent that the aggregate trans-
ferred to any one donee in either

of the years exceeds $3,000, (d)

to the surviving spouse and (e) by

way of life insuinncc or similar
benefits payable to the surviving
spouse.

The commentators' notes to the
section indicate that the purpose of
augmenting the pro)Kite estate in
computing the elective share is
two-fold :

"1. To prevent the owner of wealth
from making arrangements which
ti.uismit his property to others by
means other than probate deliber-

ately to defeat the right of the sur-
viving spouse to a share, and

2. To prevent the surviving spouse
from electing a share of the probate
estate when the spouse has received
a fair share of the total wealthy of
the decedent cither during the life-
time of the decedent or at death by
life insurance, joint tenancy assets
and other non-probate arrange-
ments.”

The category of transfers by the
decedent during his lifetime, in-
cludes only transfers during the
marriage, and it would therefore be
possible for a person to provide for



THE UNIFORM

children by a prior marriage, as by
a revocable living trust, without
concern that such provisions could
be upset by later marriage and an
election by the surviving spouse.

The surviving spouse under the
Code would have an elective share
equal to % of the augmented net
estate. If a married person is domi-
ciled in another state and owns
property which is located in Penn-
sylvania there would be no election
under Pennsylvania law to the
Pennsylvania property. The Uni-
form Probate Code would, of
course, include in the domiciliary
state all of the property located in
Pennsylvania.

Obviously, the substantive law
changes and the policy behind them
can be widely debated; however, it
appears that the Code has a great
deal to be said in its favor.

Exempt Property

Another noteworthy provision
concerns “exempt property.” In
short, the Code would give a sur-
viving spouse (or minor children
in the absence of a surviving
spouse) a “homestead allowance”
of $5,000. In addition the surviv-
ing spouse would be entitled to an
"exempt property allowance” on
household furniture, automobiles,
furnishings, appliances and per-
sonal effects to an aggregate value
not exceeding $3,00. Finally, in
addition to the two previous ex-
emptions, the surviving spouse
(and dependent children) would be
entitled to a reasonable allowance
from the estate for their mainte-
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nance during the period of adminis-
tration. The determination of the
latter obviously could lead to court
proceedings in many cases until
working ground rules are devel-
oped and refined.

Execution of Wills

Part V of Article Il deals with
tire formalities of execution and
revocation of wills. For many
states the provisions contained in
this part will greatly liberalize their
procedures, as the Code contains
only minimum formalities. Insofar
as Pennsylvania is concerned the
Code would permit any person 18
years of age or older who is of
sound mind to make a will. Such
reduction of the mimimum age
seems to be in keeping with the
times. With the exception of holo-
graphic wills, every will must be in
writing signed by the testator and
witnessed by two witnesses, al-
though there is no requirement that
the witnesses observe the testator
sign and they can sign the docu-
ment at any time after execution
and need not sign in each other’
presence. The signing of the will
by the witness would, of course,
increase the execution formalities
over those currently required un-
der Pennsylvania law.

The Code contains an interesting
provision for "self-proved” wills.
Under the Code a will may—at the
time of its execution or at any
subsequent date—be made self-
proved by the acknowledgment
thereof by the testator and the
affidavits of the attesting witnesses
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made before an officer authorized
to administer oaths and evidenced
by the officer’s certificate under
official seal attached or annexed to
the will. The advantage of a self-
proved will is that it can be ad-
mitted to probate without the testi-
mony of any subscribing witnesses.
In all other re-nects, it is treated
no differently tha.; a will which is
not self-proved.

Construction of Wills

The rules for construction of
wills are not significantly dissimilar
from existing Pennsylvania rules
except that there is the carryover
from the intestate provisions of the
five-day survivorship provision.
The Code provides that a beneficiary
who fails to survive the testator by
120 hours is deemed to have pre-
deceased the testator unless the will
provides otherwise.

The Code prov des that adjust-
ments should be ilade in bequests
because of stock dividends and
stock splits and similar types of
corporate rcorgani *ation. Such pro-
vision might be an improvement
ovci our current case law, but the
particular section of the Code is
introduced by the phrase “if the
testator intends that specific gift of
certain securities . . and our
courts could well end up exactly
where they arc today with the ques-
tion being: what did the testator
intend ?

The section contains more liberal
provisions with regard to engraft-
ing adopted persons on the family
tree of the adopting parents and

denying them inheritance from their
natural parents. Ademption by
satisfaction is eliminated as vras
the principle of advancement under
the intestate section. In such cases
the testator must provide either in
a contemporaneously written docu-
ment or by will that an inter vivos
gift is to be deducted from the gift
in the will.

The Code contains provisions
with regard to the effect of mar-
riage or divorce after the execution
of the will and also provisions that
are comparable to our Slayers’ Act.

Deposit of Wills

An interesting new concept for
Pennsylvania is a provision for the
lifetime deposit of a will by a
testator. Under the Code the testa-
tor may lodge the will with the
court for safekeeping. Some states
already have statutes which permit
the deposit of wills, and wills so
deposited are supposed to be kept
completely confidential. The Com-
missioners obviously believed that
the experience in such states has
been beneficial.

Article |I|—Probate of W ills

and Administration

Article 111 of the Code deals
with the actual probate of wills and
the administration of estates and
Pennsylvania practitioners may re-
quire some "adjusting time” to be-
come familiar with the Code’s rules.

Alternative Procedures

Under the Code there are alter-
native procedures that may be fol-
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lowed in connection with the ad-
ministration of the estate. One is
deemed the formal procedure and
involves court review of almost all
of the steps required in the admin-
istration of an estate. The other is
referred to as the informal proce-
dure and corresponds in many
respects to the current practice in
Pennsylvania. An executor or per-
sonal representative can start down
either procedure and the Code con-
tains provisions whereby the ad-
ministration of the estate can be
switched from either the informal
to the formal or from the formal to
informal procedure during the
course of administration. The exis-
tence of the formal procedures
would probably not impose any
great hardship on Pennsylvania
practitioners, most of whom it is
believed would follow the informal
procedure route in the settlement of
estates. Personal representatives
acting under the informal proce-
dure have full powers to deal with
the various assets of the decedent's
estate and purchasers from such
personal representatives or from
distributees of such personal repre-
sentatives arc fully protected. Non-
adjudicated settlement of estates is
feasible under the Code. In essence,
the Code visualizes the court’s role
in the settlement of estates as a
passive one. Unless asked to do
so under the formal procedure
route the court becomes involved
only when some interested party
asks it to become involved to se-
cure resolution of a problem.

\
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Will Contests

Practitioners in some counties
will find comfort in the provisions
of the Code which allow only one
will contest rather than the two
(Register of Wills first and then
the Orphans’ Court) which is the
practice under some existing rules.

Appraisals

For those states where there
have been political abuses in con-
nection with the appointment of
appraisers of estates’ assets the
Code greatly simplifies matters and
brings them into line with the
general practice in Pennsylvania.
Under the Code it is the personal
representative’s obligation to pre-
pare an inventory of the property
owned by the decedent and to indi-
cate the fair market value of each
item as of the date of death. The
personal representative may em-
ploy a qualified or disinterested
appraiser to assist him in ascertain-
ing such market value. If lie
chooses to use an appraiser, he is
required to indicate the name of
such appraiser on the inventory.

Powers

The Code gives a pci..onal rep-
resentative exceedingly broad pow-
ers to deal with the property and
claims of the decedent. The Code
docs however require joint action
by co-personal representatives un-
less the will provides otherwise.
There are only certain limited ex-
ceptions to this general joint action
rule and it may cause testators to
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reflect more carefully when select-
ing personal representatives.

Compensation

A personal representative is en-
titled to reasonable compensation
for his services under die Code
even though the will may contain
an express provision for such com-
pensation. In that event he may
renounce the provision in the will
and elect the reasonable compensa-
tion provided by law.

Small Estates

The provisions of Part 12 of
Avrticle 111 cal with special situa-
tions in the settlement of estates
and seem generally worthy of
adoption. One such, provision cre-
ates procedures for the settlement
of a small estate o1 affidavit. That
procedure should be an easier pro-
cedure than is cur ently provided
by Section 202 of the Fiduciaries
Act, and it is believed that there
would be any number of small
estates where such simplified pro-
cedure would be helpful. It is
recognized, however, that the
liberalization of rules in this area
could provide opportunities for
wrong-doers. The affidavit proce-
dure would apply to estates up to
$5,(XX) and would be available only
thirty days after the death of the
decedent. The Code also provides
provisions similar 10 Section 202
of the Fiduciaries Act for dosing
small estates where the amount in-
volved docs not cover the various
"allowances” and the costs of ad-
ministration, funeral, etc.

Article IV—Foreign Personal
Representatives: Ancillary

Administration

In brief, Article 1V is designed
to simplify the administration of
multiple-state estates through uni-
fying the administration and em-
phasizing the domiciliary adminis-
tration insofar as. possible. It is
interesting to note that this article
includes not only personal repre-
sentatives appointed under the var-
ious states of the United States, but
also includes certain common law
foreign countries with laws quite
similar to ours—such as England,
Ireland and Canada (but not the
Province of Quebec).

Collection by Affidai’it

Article 1V simplifies the proce-
dures whereby the domiciliary rep-
resentative may collect the property
that belonged lo the decedent which
may be located in another state.
Under the Code he would simply
deliver to the person possessing
the decedent’s property, 60 days
after the death of the decedent, an
affidavit stating only the date of
death of the decedent, that there is
no local administration, and that
the person delivering the affidavit
is the domiciliary personal repre-
sentative entitled to the property.
It does not require any statement,
such as contained in Section 1101
of our Fiduciaries Act, to the effect
that all local creditors have been
paid. Under the Code the burden
is on creditors to protect themselves
by cither taking some action locally
within 60 days after death or by
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proceeding in the jurisdiction in*
which the decedent was domiciled
at the time of his death. The Code,
on the other hand, protects third
parties who are indebted to the
decedent or to whom the decedent
had entrusted the safekeeping of
certain property by completely ex-
onerating them from any further
liability if they surrender property
to the domiciliary representative on
the strength of the affidavit pro-
vided by the Code. The affidavit
procedure does not require the
domiciliary representative to file
copies of his appointment in the
state where the property or claim
is located or to produce a short
certificate.

Formal Procedures

The domiciliary representative,
if lie wishes, could follow Code pro-
cedures similar to those currently
provided in Pennsylvania law. He
could file a copy of his appointment
in the foreign state and enjoy the
full authority that would be avail-
able to a local representative under
the informal probate procedure.
The Code makes it perfectly clear
that a domiciliary representative
has first preference to ancillary
letters in the foreign state if formal
proceedings in that state arc indi-
cated. Other persons who might
be resident in the jurisdiction
where the decedent’s property is
located are not foreclosed from ap-
plying for letters to which they
might otherwise be entitled but
they cannot obtain such letters un-
til notice has been given to the
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domiciliary personal representative
to come into the jurisdiction and to
obtain letters.

Article V—Protection of
Persons Under Disability

and Their Property

Insofar as Pennsylvanians are
concerned perhaps some of the most
useful provisions of the Code are
contained in Article V which has
to do with the protection of persons
under disability and their property.

Facility of Payment

To begin with, there is a facility-
of-payment provision which enables
persons owing funds to minors to
distribute those funds in a prag-
matic fashion where there has been
no conservator appointed for the
minor's estate. In particular, up to
$5,000 a year can be paid (a) to
the minor directly if he or she is
18 or married, or (b) indirectly by
payment to the parent or the grand-
parent with whom the minor re-
sides, or (c) indirectly by payment
to the minor’s guardian, or (d)
indirectly by deposit in a savings
account in the minor’s name.

Guardian and Conservator

The Code could be nt variance
with some existing Pennsylvania
practice in that the guardian of a
minor’s person may also be the
conservator of the minor’s estate.

Estate Planning

One provision which will be most
welcomed by estnte planners in this
day of increasing numbers of senile
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senior citizens is the Code's provi-
sion which would permit a conser-
vator of a disabled person’ estate to
engage in estate planning for that
person subject to court approval.
While there have been a few lower
court cases in Pennsylvania which
have approved this practice on a
substitution-of-judgment theory in
a few special situations for affluent
persons, it would undoubtedly be
helpful to have statutory provisions
which clearly accept the principle.

Separate Counsel

A requirement which might
cause Pennsylvanians to raise their
eyebrows is a provision that an
alleged disabled p-rson must have
his own separate counsel in a hear-
ing to determine hi. disability. The
current Pennsylvania practice seems
to provide more than adequate
safeguards for disabled persons in
such proceedings, li at the provision
should not be an exceedingly diffi-
cult provision to liu with, although
it may increase the costs of such
proceedings.

Title

Those lawyers V'lio arc particu-
larly intrigued with the concepts of
title and vesting o; title will be
pleased to see tlial the Code con-
tains a provision tli.it title to real
estate vests in a disabled person's
conservator upon the appointment
of such conservutor.

Powers

A conservator is given broad
powers to act without court ap-

proval in such areas as continuing
the disabled person’s business or
incorporating it, or in mortgaging
his property or even in determining
and distributing principal and in-
come. Of course, the conservator
does exercise his judgment at his
own risk; and accordingly, if he
wishes, he can obtain the approval
of the court in any situation where
he feels that he needs the protec-
tion of a court decree.

Surcharge

A conservator can be held liable
or be surcharged for loss only when
there is a causal relationship be-
tween his breach of trust and the
loss. For example, if an investment
banker who is a conservator obtains
bonds from a firm in which he is
a partner at time when the pur-
chase was generally thought wise,
and such bonds later "turn sour,"
the conservator would not be a
guarantor as a result of his tech-
nical self-dealing breach of trust.
He would be liable only if it could
be shown that his breach of trust
caused the loss. That would be a
change from current Pennsylvania
law.

Bar to Claims

Another interesting concept in-
volves the barring of claims against
the disabled person by advertising
by his conservator. If a creditor
docs not come forward within four
months after such advertising his
claim could be completely barred.
The Code’s philosophy of putting
the burden on creditors may be
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thought to be harsh to Pennsyl-
vania lawyers who regularly repre-
sent clients who are creditors. The
Commissioners apparently felt, on
the other hand, that the conservator
ought to be in a position to ascer-
tain the debts of his ward. If the
conservator takes reasonable steps
to notify creditors and the persons
to whom the disabled person owed
money do not come forward, their
failure to do so would be at their
own peril and not at the risk of the
conservator who should be trying
to administer the estate in an
orderly fashion.

rower of Attorney

Finally, this article contains pro-
visions which all practicing at-
torneys should find useful: the
"block-buster” power of attorney
provisions. Under the Code, a
power of attorney could be drawn
which would survive disability.
If by its terms the power of attor-
ney is to be effective even in the
event the person granting the
pjwer of attorney is declared in-
competent, such provisions arc
valid and effective. Certainly each
of us at one time or another is
called upon to determine the effect
of a power of attorney of a person
who is in that wide, questionable
area between competency and in-
competcncy. The "block-buster”
power of attorney seems to be a
pragmatic solution for that prob-
lem.

Articlte VI—Non-Probate

Transfers

Avrticle V1 of the Code purports
to deal with non-p.obate transfers.
(Incidentally this entire article of
the Code is currently embodied in
House Bill 1045 which is pending
before the Pennsylvania legisla-
ture.) The article really deals with
just two particular problems: (a)
multiple party bank accounts and
(j) tentative trusts.

Joint Accounts

With regard to joint bank ac-
counts there is a new concept in-
jected into the law. That concept
is that each depositor owns his own
"net contribution” to the account
during his lifetime. The net con-
tribution of a party is the sum of
all deposits made by or for him less
all withdrawals made by or for him
which have not been paid to or
applied to the use of any other
party, plus a pro rata share of any
interest or dividends included in
the balance. The net contribution
also includes any deposit life insur-
ance proceeds added to the account
by reason of the death of the parly
whose net contribution is in ques-
tion. Of course, evidence of what
a person's net contribution is may
be difficult to produce. In addition,
each account is presumed to be a
survivorship account in the absence
of provisions to the contrary. Re-
butting the presumption of survi-
vorship may also be quite a chal-
lenge.
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Tentative Trusts

The provisions with regard to
tentative trust are even broader
than those under-’ the recently
sadopted  Pennsylvania Banking
Code. Under the Uniform Probate
Code there may be any number of
trustees to a tentative trust and any
number of settlors and beneficiaries.
The original case law with regard
to such accounts was exceedingly
restrictive and the Pennsylvania
Banking Code liberalized those re-
strictions only modestly. The Pro-
bate Code would go even further.

Banks

In both the multiple party ac-
count and the tentative trust ac-
count the banks arr protected in
accordance with their deposit con-
tracts just as they arc under exist-
ing Pennsylvania law. The Code
covers only the relationship among
depositors and others named in the
deposit contract. It does not pur-
port to impose any liabilities on
the banking institution which
otherwise lives up to its contractual
obligations. In view of the great
variety of deposit contracts which
exist in our state today, one can-
not help hut wonder whether the
Uniform Probate Co le would pro-
vide any easy answci s to the prob-
lems in this area in the short run.
Perhaps the question should be:
Have we any better solutions?

Articte VII—T rust

Administration

The final article of the Code is
Article VII and it deals with trust

administration. There would be a
few changes brought about by the
Code.

Trust Registration

Undoubtedly, the biggest change
in the law insofar as Pennsyl-
vanians are concerned centers upon
the trustee’s duty to register an
inter vivos trust at the principal
situs of administration. The pen-
alty for not registering the trust is
that failure to do so is automatic
grounds for removal of the trustee
and automatic grounds for denial
of his compensation. It is difficult
to visualize any professional
trustee failing to register the trust
when the Code contains such pen-
alties and the additional provision
that any clause in the trust instru-
ment which purports to eliminate
the requirement for registration
shall be ineffective. The provision
for registration of trusts applies
equally to inter vivos and testa-
mentary trusts and is available to
foreign created trusts as well as
those locally created. The place
of registration is not necessarily
related to the place where the trust
was created, but is related to the
place where the trust is primarily
to be administered. The situs of
administration in turn is supposed
to be at a location appropriate to
the purposes of the trusts and the
interests of its beneficiaries.

Standard of Care

Another innovation written into
Article VII has to do with the
trustee’s standard of care and per-
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fonnance. Here present Pennsyl-
vania law would be revised and
corporate trustees or individual
trustees with special skills (such as
lawyers) would be held to higher
standards of care when serving as
trustees than would ordinary lay-
men when serving as trustees. Un-
doubtedly the trust companies will
study such provisions carefully.

Powers

The article also contains the
broad powers already recommended
by the Uniform Trustees Powers
Act. These powers are exception-
ally broad and even include the
power to delegate discretionary
duties. Some questions will prob-
ably arise as to the effect of some
of the broad powers on certain tax
planning devices.

Conclusions

Overall the Uniform Probate
Code woidd appear beneficial for
Pennsylvania, even though it con-
tains a number of provisions of de-
batable value for Pennsylvanians.
Uniformity in itself is a desirable
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goal, but in addition the Code
would provide some improvements
in Pennsylvania law and procedure.

Pennsylvania at the present time
is among the forerunners of states
which have liberal, pragmatic and
inexpensive probate procedures.
Thus there is probably no impera-
tive reason that Pennsylvania rush
to adopt the Uniform Probate
Code. Possibly it would be wise
for the Pennsylvania legislature
first to enact into law, by way of
amendment to existing laws, those
sections of the Code which are most
desirable in order that our law, in
both substance and procedure, be
brought gradually into line with the
provisions of the Code. Perhaps
Pennsylvania should first wait to
see what the experience of some
other states is with regard to this
particular uniform act. This is not
to say that the Code is not a desir-
able, forward-reaching document.
It is only to say that Pennsylvania
today has very workable laws.
They should not be replaced until
we are reasonably certain that the
replacements will be improvements.
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OREGON nnte
LAW REVIEW

THOMAS W. MAPP*

The 1969 Oregon Probate
Code and Due Process

HE 1969 Oregon Probate Codex (hereinafter Code) tikes effect
T on July 1, 1970.2 The author believes that the dominant objective
of the Code is to facilitate the prompt and economical transmission of
wealth at death through the administration of decedents’ estates. More-
over, it seems an almost self-evident truth that speed and economy are
dependent on an efficient legal system.8 The 1969 Code should facili-
tate efficient administration of decedents’ estates for two basic reasons:
codification and independent administration.

Codification. Throughout the Code, substantive and procedural law
has been clarified. Old statutes and decades of case law have been inte-
grated and restated in modern text.4 This codification process necessi-

* Associate Professor of Law, University of Oregon; Visiting Professor of
Law, University of North Carolina. Professor Mapp was a member of the Advisory
Committee on Probate Law Revision which d-afted the 1969 Oregon Probate Code
for the Oregon Law Improvement Committee.

10r. Laws 1969, ch. 591, as amended by 8§8277-280, Or. Laws 1969, ch. 597.

20r. Laws 1969, ch. 591, 306. Hereafter, as all references to Code sections will
be t0 O regon Revised Statutes (1969), the form “ORS 8§000.000" will tie used
in text and footnotes.

8 Unfortunately, ne caveat is required at this point. Even a more efficient legal
system may not decrease costs during an inflationary period. But at least it should
dampen the rising cost spiral.

4 The following provisions are merely important examples of this process: ORS
§111.085. Matters subject to probate court jurisdiction; ORS SSI12.015-.115.
Intestate succession; ORS §112.385. Nouadcmption of specific devises in certain
cases; ORS 8112.045. Pretermitted children; ORS S112.455-.555. Rights of slayer
in property of a decedent; ORS §112.675. Renunciation of intestate succession or
devise; ORS 8114.105.-165. Elective share of surviving spouse; ORS §116.133.
Abatement; ORS 8116.303-.383. Apportionment of estate taxes; and ORS
§117.005-.096. Estates of absentees.

345



346 OREGON LAW REVIEW [Volume 49. 19701

tated statutory resolution of many policy issues. Those responsible for
the Code, as draftsmen and legislators, believe experience will verify
the wisdom of at least the majority of these policy decisions. At the
minimum, the attorney will find a new certainty and completeness in
the Code which will permit him to advise his clients of their rights with
less costly and time-consuming resort to the courts. However, no
matter how important these clarifying provisions will be, they do not
reflect the Code's new theory of estate administration. The most sig-
nificant increase in efficiency for most estates will come from inde-
pendent administration.

Independent Administration. The Code adopts the theory of inde-
pendent estate administration. This theory is not new. It has been in
operation in England since 1925® and, in modified form, has been uti-
lized for many years in Texas8 and Washington.7 It constitutes the
central administrative theme of the U niform P robate Code,8 promul-
gated by the National Conference of Commissioners on Uniform State
Laws in August 1969. Although the Oregon Probate Code does not
adopt the U niform P robate Code, Many of its sections are based on
the U niform Probate Code.

Why has independent administration been selected as the method
for achieving more efficient estate administration? For many years,
probate reformers have focused attention on “Small Estates Acts" de-
signed to extricate small estates from the probate morass. The 1969
Code reflects a policy determination that the vital issue is the potential
controversy which may be involved in the administration of an estate,
not the size of the estate. Hence, the goal of the Code is to free all non-
contenlious estates from mandatory court supervision, but to keep
judicial protection available whenever reasonably demanded by inter-
ested persons.

SUMMARY OF ESTATE ADMINISTRATION UNDER TIIE CODE

Sine; the Code makes a radical departure from the traditional phi-
losophy of estate administration in the United States, a knowledge of
its genpraj drift is essential to appreciate any analysis. A selection of
the basic administrative provisions of the Code will be quoted, or briefly
summarized, to furnish an overview of the new Oregon system. For
purposes of due process analysis, special attention should be focused

0 Fratchcr, Fiduciary Administration in England, 40 N.Y.U. L. Rev. 12 (196S).

6 Winn, Non-Judicial Administration oj Estates in Texas, 17 Sw. L. J. 384
(1963).

TFletcher, Washington's Non-Intervention Executor—Starling Point for Pro-
bate Simplification, 41 W ash. L. Rev. 33 (1966).

®Uniform Probate Code, intro., art. 111; 83.704. The Uniform Prorate Code
will be cited hereafter in the form "UPC 8§0-000."
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on those provisions designed to give interested persons a reasonable
opportunity to protect their rights.

ORS 8111.035. Probate jurisdiction described. The jurisdiction of the pro-
bate court includes, but is not limited to ... (5) Administration, settlement,
and distribution of estates of decedents ... (8) Supervision and disciplining
of personal representatives ...

ORS 8§113.035. “Petition jor appointment of personal representative
and probate of will.”’9 Any interested person, or a named executor, may
file the petition and seek estate administration. In addition to the facts
prerequisite to ihe court’s jurisdiction, the petition must include, so
far as known, the names and addresses of heirs (whether or not a will
is being offered) and devisees (if a will is being offered). A statement
of the extent and nature of estate assets is required to enable the court
to determine the amount of bond which may be required. No notice
of the hearing on the petition is required; it is contemplated that ex
parte appointment and probate will continue to be used in Oregon in
most cases.

ORS 8§113.105."Necessity and amount of bond; bond notivithstand-
ing will.”10 A bond is required of the personal representative unless
he is the sole heir or devisee, or the will provides that no bond is re-
quired. Even in the latter situation, the court may require bond.

ORS §113.145. Information to devisees and heirs.ls
(1) Upon his appointment a personal representative shall deliver or mail to the
devisees and heirs named in the petition for appointment of a personal representa-
tive, at the addresses therein shown, information that shall include:

(a) The t.tle of the court in which the estate proceeding is pending and the
clerk’s fdc number;

(b) The name of the decedent and the place and date of his death;

(c) Whether or not a will of the decedent has been admitted to probate;

(d) The name and address of the personal rc|rrrsentative and his attorney; and
(c) The date of the appointment of the personal representative.

(2) The failure of the personal representative to give information under this sec-
tion is a breach of his duty tp the persons concerned, but docs not affect the validity
of his appointment, duties or powers or the exercise of his duties or powers.

ORS 8§113.155. Publication of notice to interested persons.™
(1) Upon his appointment a personal representative shall cause a notice to in-
terested persons to be published once in each of three consecutive weeks in:
(a) A newspaper published in the county in which the estate proceeding is
pending; or

°See UPC 8§83"30r, 3-306, and 3-310. '

10 Compare UPC 8§83-603, 3-604, 3-605, and 3-606, Under these provisions, a
personal representative appointed in informal proceedings (ex parte) is not re-
quired to give bond unless expressly required by the will, or demanded by an
interested person.

11 Based on UPC §3-705.

is The Uniform Phobate Code does not require a published notice comparable
to ORS §113.155. UFC 83-801 docs require the conventional notice to creditors.
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(b) If no newspaper is published in llie county in which the estate proceeding is
pending, a newspaper designated by the court.

(2) TIfe notice shall include:

(a) The title of the court in which the estate proceeding is pending;

(b) The name of the decedent;

(c) The.name of the personal representative and the address at which claims
arc to be presented;

(d) A statement requiring all persons having claims against the estate to present
them, within four months after the date of the first publication of the notice, to
the personal representative at the address designated in the notice for the presen-
tation oi claims; and

(c) The date of the first publication of the notice.

(3) The failure of the personal representative to cause a notice to be published
under this section is a breach of his duty to the persons concerned, but docs not
affect the validity of his appointment, duties or powers or the exercise of his
duties or powers.

It should be noted that subsection (2) (d) takes the place of a separate
notice to creditors. ORS §111.005(19) defines interested persons as
follows:

(19)"In crested person” includes heirs, devisees, children, spouses, creditors and
any others having a property right or claim against the estate of a decedent that
may be affected by the proceeding. It also includes fiduciaries representing in-
terested persons.

ORS §8113.195. Removal of f>ersoi:ol representative.
(1) When a personal representative ceases to he qualified as provided in ORS
8113.095, or becomes incapable of discharging his duties, the court shall remove
him. (2) When a personal representative has been unfaithful to or neglectful of his
trust, the court may remove him.
(3) When grounds for removal of a personal representative appear to exist, the
court on its own motion or on the petition of any interested person, shall order
the personal representative to nppcar and show cause why he should not he
removed...

ORS 8114.215. Devolution of and title to property.12
(1) Upon the death of a decedent, title to his property vests:
(a) In the absence of testamentary disposition, in his heirs, subject to...admin-
istration and sale by the personal representative; or
(h) In the persons to whom it is devised by his will, subject to... administration
and sale by the personal representative.
(2) The power of a person to leave properly by will, and the rights of creditors,
devisees and heirs to his property, nrc subject to the restrictions and limitations
expressed nr implicitin... [this Act] to facilitate the prompt settlement of estates.

ORS 8114.265. General duties of personal representative.1* A personal repre-
sentative is a fiduciary who is under a general duty to and shall collect the income
from property of the estate in his possession and preserve, settle and distribute
the estate in accordance with the terms of the will and... [of this Act], as expe-
ditiously and with as little sacrifice of value as is reasonable under the dr-
cumstam cs.

llascd on UPC §3-101.
Rased on UPC §3-703(a).
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ORS 8114.275. Personal representative to proceed without court order; appli-
cation for authority, approval or instructions.16 A personal representative shall
proceed with the administration, settlement and distribution of the estate without
adjudication, order or direction of the court, except as otherwise provided in (this
Act). However, a personal representative or any interested person may apply
to the court for authority, approval or instructions on any matter concerning the
administration, settlement or distribution of the estate, and the court, without
hearing or upon such hearing as it may prescribe, shall instruct the personal rep-
sentative or rule on the matter as may be appropriate.

Relative to its importance, this section may be unduly terse. Its basic
thrust is that the personal representative shall proceed with adminis-
tration without court order. He, or any interested person, may apply
to the court for instructions. The fundamental alteration in the role
of the court will be apparen, to any experienced probate attorney.
Whereas in the past, the court had supervisory responsibility for busi-
ness decisions involving the administration of estate assets, with the
personal representative playing a more ministerial part, under the Code,
judicial authority is passive until invoked by the personal represcnative
or an interested person. It is believed that the Code contemplates that
the personal representative will make and execute business decisions
within the scope of his authority over estate assets without seeking
court instructions, unless he believes that there is genuine disagree-
ment among persons interested in the estate as to tiie wisdom of those
decisions.

The role of the court in response to petitions by interested persons
concerned about the administration of the estate is more nebulous. They
would hardly be seeking "authority” or “approval.” Rather, they would
probably want the personal representative instructed to net in a speci-
fied way, or to refrain from acting in a manner contemplated. Section
3-607 of the U nifo«m P robate Code expressly authorizes the court
to issue an order restraining the personal representative from perform-
ing specified acts, or exercising any of his powers. Also, the Uniform
P robate Code has express provisions, in sections 3-501 through 3-505,
for a completely supervised administration, which may be requested
by an interested person. However, the author believes that the juris-
diction and powers of the probate court as expressed in ORS §8111.085
and 111.095 arc sufficiently broad to permit the court to issue orders
restraining a personal representative from exercising any or all of his
powers without further court order, thus requiring a partially or com-
pletely supervised administration. Although the word "instructions”
in ORS 8§114.275 is perhaps ill-chosen, the basic theory of the Code
would require that it be given an interpretation broad enough to permit

18 ORS B114.27sls based on UPC 8§3-704. However, UPC 83-704 only applies

to a persona! representative. Petitions for orders from an interested person are
authorized by UPC 13-105.
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an interested person to invoke the full supervisory jurisdiction of the
probate court in an appropriate case.

ORS 8§114.305. Transactions authorised for personal representative.18 Ex-
cept as restricted or otherwise provided by the will or by court order, a per-
sonal representative, acting reasonably for the benefit of interested persons, is
authorized to:...

This section, then, includes 25 subsections granting the personal rep-
resentative broad authority to administer estate assets without court
approval or order. It should be emphasised that this section details
transactions which are authorised for a personal representative, unless
restricted by the will or by court order.

ORS §114.325. Power to sell, mortgage, lease and deal with property.11
(1) A personal representative has power to sell, mortgage, lease or otherwise
deal with property of the estate without notice, hearing or court order.
(2) Exrrcisc of the i>ower of sale by the personal representative is improper,
except after notice, hearing and order of the court, if:
(a) Tin sale is in contravention of the provisions of the will; or
(b) Tin property is specifically devised and the will docs not authorize its sale; or
(c) A tond of the personal representative has been required and filed, the sale
price of the property to be sold exceeds $5,000 and the bond of the personal rep-
resentative has not been increased by the amount of cash to be realized on the
sale, unless the court has directed otherwise.

Subsection (1) gives the personal representative a power over the
title to estate property, which may be exercised without notice, hear-
ing or tourt order. Because of this power over title, the personal rep-
resentative may transfer a good title to a bona fide purchaser under
ORS 8114.385 even though exercise of the power may have been im-
proper, i.e., unauthorized, under subsection (2) above:

ORS 8114.385. Persons dealing with personal representative, protection.l*
A person dealing with or assisting a personal representative without actual knowl-
edge time the personal representative is improperly exercising his power is pro-
tected as if the personal representative properly exercised the [>owcr. The person
is not bound to inquire whether the personal representative is properly exercising
his power, and is not hound to inquire concerning the provisions of any will or
any order of court that may affect the propriety of the acts of the personal rep-
rescntati/c. No provision in any will or order of court puriwrting to limit the
power of a personal representative is c(T:ctivc except as to persons with actual
knowledge thereof.

ORS 8§114.395. Improper exercise of poicer; breach of fiduciary duty.10 If the
exercise of power hy a personal representative in the administration of an estate
is improper, he is liable for breach of his fiduciary duty to interested persons for

10Compare upc 8§3-715 and uniform Tkustkss' Powcns Act §3.

17 The concept of power over title is taken from UPC 8§3-711. Authority to sell,
mortgage, or lease property of an estate is included in UPC 8§3-715(23), along
with transactions generally authorized for a personal representative,

i" Based on UPC §3-714.

>e Based on UPC 83-712.
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resulting damage or loss to the same extent as a trustee of an express trust.
Exercise of power in violation of a court order is a breach of duty. Exercise of
power contrary to the provisions of the will may be a breach of duty.

Under ORS 8§114.325(1), the personal representative has an unquali-
fied power over the title to property of the estate. However, the cir-
cumstances under which he is authorized to use this power are covered
by ORS 88114.305 and 114.325(2). An unauthorized exercise of this
power is improper, and may be a breach of duty under this section.

ORS 8116.083. "Accounting by personal representative.” The per-
sonal representative must file a verified account of his administration
annuajly, at such other times as the court may order, and when the
estate is readv for final settlement and distribution. Although the statute
does not expressly so state, it is believed that an interested person could
invoke a court-ordered accounting in an appropriate case by petitioning
for “instructions” to the personal representative under ORS §114.275.
The final account must also include a petition for distribution.

ORS §116.093. "Notice for filing objections to final account and
petition for distribution." The personal representative must mail a
notice of the time for filing objections to his final account and petition
for distribution to each heir at his last-known address if the decedent
died intestate, to each devisee at his last-known address if the decedent
died testate, and to any other person known to claim an interest in the
estate. No published notice is required.

ORS 8116.103. “Obijections to final account and petition." Any
person entitled to notice may file objections, and if any are filed, the
court must provide a hearing.

ORS 8116.113. “Decree of final distribution.”2 The decree must
designate the persons in whom title to the estate property is vested.
Subsection (4) provides:

The decree of final distribution is a conclusive determination of the persons who
are the successors in interest to the estate and of 'lie extent and character of
;their interest therein, subject only to the right of appeal and the power of the
court to vacate the decree.

ORS §116.123. Effect of approval of final account,2l To the extent that the
final account is approved, the personal representative and his surety, subject to
the right of appeal to the power o( the court to vacate its final orders and to the
provisions of ORS 8§116.213, nre relieved from liability for the administration of
his trust. The court may disapprove the account in whole or in part, surcharge
tne personal representative! for any loss caused by any breach of duty and deny
In whole or in part his right to receive compensation.

ORS 8116.213. Discharge of personal representative?3 Upon the filing of

20 Based on Modfj. Probate Code §183.

21 Based on Modu. Probate Code §179.

22 Based 0N M odel P robate Code 8193; seeF ed. R. civ. P.860(b) (1), which
provides: “[Tlhe court may relieve a party... from afinaljudgment... for...
(1) mistake, madvertance, surprise, or excusable neglect.”
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receipts or other evidence satisfactory to the court that distribution has been
made as ordered in the finat decree, the court shall enter an order of discharge.
The discharge so entered operates as a release of the personal representative
from further duties and as a bar to any action against the personal representative
and his surety. The court ma;r, in its discretion and upon such terms as may be
just, within one year after entry of the order of discharge, permit an action to
be brought against the personal representative and his surety if the order of dis-
charge was taken through fraud or misrepresentation of the personal repre-
sentative or his surety or through the mistake, inadvertence, surprise or excusable
neglect of the claimant.

THE PROBLEM OF DUE PROCESS

Section 1 of the fourteenth amendment to the Federal Constitution
provides: “Section 1. . . nor shall any State deprive any person of
... property, without due process of law ... “28 The author believes
that two aspects of the Code could raise problems under the due process
clause. They will be characterized as the authority problem and the
power problem. Two simple examples may be of assistance.

The Authority Example. The testator’s will left all of his property
to his son (S) and his daughter (D) in equal shares. S was named
executor in the will, which expressly ct'*ed that no bond should be
required, S was duly appointed perso.  representative, and no bond
was required by the court.

D (age 22) left for Europe after an argument with her father (the
testator) about one year before lie died. Occasional postcards had
arrived, from various countries. S diligently attempted to locate an
address for D, through other relatives, and friends of D, without suc-
cess. S was unable to mail D the information required by ORS 8113.145
and as S and D were also the sole heirs of the testator, no other mail-
ing was made. S published notice to interested persons as required by
ORS §113.155.

The testator owned and lived in a modest home some 300 miles from
S’ residence. The bouse had not been well maintained during the
testator’s declining years, and S believed that it would not be prudent
to invert estate funds in necessary repairs to prevent further deteriora-
tion, or to hire a management firm to secure tenants and handle routine
upkeep,problems. Although not required to raise funds to pay debts or
administrative expenses, S felt that a sale from the estate was desirable.
The will contained no provision concerning the sale of estate property.

Pursuant to his power of sale in ORS 8114.325(1), his authority to
sell in ORS 8114.325(2), and the general mandate of ORS §114.275
to proceed with estate administration without court order, S sold the
property. He accounted under ORS 8§116.083. He mailed no notice of

88 U.S. Const, amend. X1V, 81.
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his accounting and petition for final distribution to D under ORS
8116.093 as her "last known address” was the testator’s home. After
paying D’s share of the estate to the Division of State Lands pursuant
to court order secured under ORS 8116.213, S obtained an order of
discharge under ORS §116.213.

D subsequently returned and recovered her share of the estate from
the Division of State Lands. More than one year after S had obtained
his discharge, she filed suit against him. She contends:

(1) That S was negligent in making the sale in that he sold for a
grossly inadequate price.

(2) That the court lacked jurisdiction to enter a discharge of S
which would bar her suit because:

(a) She was given no actual notice of the administrative proceeding.

(b) Constructive notice by publication is inadequate under the due
process clause where a statute authorizes a fiduciary to sell estate
assets without judicial supervision.

The Power Example. Assume the same facts as in the authority
example, except for the following variations. S knew D’s address, but
did not mail her information under ORS 8§113.145. S did not publish
notice to interested persons as required by ORS §113.155. The will
expressly directed that the homcplace not be sold. The purchaser
(BFP) from S paid value, and had no actual knowledge that S was
using his power of sale improperly under ORS 8114.325(2).

D filed suit against BFP to recover her one-half interest in the
property. She contends:

(1) That ORS 8§114.215(1) (b) vested a one-half interest in the
property in her a? a devisee at the death of the testator.

(2) That insofar as ORS §8114.215(1)(b), 114.325(1), and 114.-
385 purported to give S a power of sale over her property, in contra-
vention of the express terms of the will, when she had neither actual
(ORS 8113.145(2]) nor constructive (ORS §113.155(3]) notice of the
proceeding, they deprived her of her property without due process.

What Is Propertyt In both examples, tlu* basic contention of the
devisee is that the Code procedures deprive her of property without
due process. In the authority example, it is a cause of action for dam-
ages against the personal representative. In the power example, it is
land. But what "property” did the devisee “have” to lose?

ORS 8§114.215(2) is crucial to this question, for subsection (2) ex-
presses a legislative determination that the rights of heirs and devisees
to the decedent’s property are subject to the restrictions and limita-
tions of the Code to facilitate the prompt settlement of his estate. The
property rights of the decedent may differ from those of his devisee.
This article can liardly plumb the depths of the jurisprudential meaning
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of property. But a noted economist provides the following frame of
reference:

Since therefore neither occupation, natural law nor labor gives an indefeasible title
to private property, some philosophers were led to frame the so-called legal theory
of private ownership which is in essence that whatever is recognized as such by
the law is rightfully private property. Obviously, however, this is not an economic
doctrine. Good law nay be bad economics. The law generally follows at a respect-
ful distance behind the economic conditions, and adjusts itself gradually to them.
The legal theory tells us what property is, not why it is, nor what it should be.
Thus we are finally driven to the social utility theory.. .In ancient as in modern
communities, the individual is helpless as against society, however much tinder
modem democracy society may see fit to extend the bounds of individual freedom.
If we allow the individual to seize upon unoccupied wealth, if we recognize the
existence of certain rights in what are deemed to be the products of labor, if we
throw the mantle of the law around the elements of private property—in every
case society is speaking in no uncertain voice and permits these things because
it is dimly conscious of the fact that they redound to the social welfare. Private
property is an unmistakable index of social progress. It originated because of
social reasons, it has grown under continual subjection to the social sanction.
It is a natural right only in the broad sense that all social growth is natural.24

A leading United States Supreme Court case, Irving Trust Co. v.
Day,2 demonstrates the application of these theories to the rights of
succession to property of a decedent. In 1922, two days before his mar-
riage, a man (hereafter referred to as decedent) obtained a written
waiver of all rights in his estate at death from his prospective bride
(hereafter referred to as widow). On August 21, 1930 decedent exe-
cuted a will leaving only $2,000 to his widow. On September 1, 1930
(eleven days later) section 18 of the New Y ork Decedent Estate
L aw 20 became effective as to all wills executed after that date. It gave
a surviving spouse a right to take an elective share against the will of
the spouse who died first, and permitted waiver of this right by an in-
strument duly acknowledged. Although the waiver signed by the widow
was not acknowledged, the rights of successors under the August 21
will were still immune from claims of the widow because created under
a prior law. But the decedent wished to change his will, and whether
he knew it or not, his effective testamentary rights after September 1,
1930 were sorely restrained, for any change would forfeit his testa-
mentary control over the share of his estate subject to the widow’s
election. He made a codicil on July 6, 1934, thus republished his will,
and subjected his estate to the widow’s election. The widow claimed
her elective share. The executor of the decedent’s will contended that
section 18 impaired the decedent’s contract rights, and deprived his
testamentary successors of property without due process.

24 E. Seiigman, Principles of Economics 133-134 (1905).

20 Irving Trust Co. v. Day, 314 U.S. 556 (1942).
20N.Y. Laws of 1929, ch. 229, 8&4.
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The Court’s initial pronouncement on the constitutional issue appears
to reflect the legal theory of private ownership of property:

Rights of succession to the property of a deceased, whether by will or by intestacy,
are of statutory creation, and the dead hand rules succession only by sufferance.
Nothing in the Federal Constitution forbids the legislature of a state to limit,
condition or even abolish the power of testamentary disposition over property
within i. jurisdiction.27

Under this sweeping language, New York could ! ive eliminated the
decedent's right of testamentary disposition, and thus deprived his
testamentary successors of all rights. Reduced to its bold form, the
proposition is that a state could not possibly deprive a person of prop-
erty by its laws governing succession to a decedent’s property, for the
only property one has by succession is created by and subject to
those laws.

Interestingly, the Court did not terminate its analysis at this point.
It referred to the effect of section 18 as continuing, as obligations of
a decedent's estate, social responsibilities he had assumed during life,
and said that to effectuate this policy of providing for a surviving wid-
ow, New York could have refused to recognize any waiver by a spouse,
acknowledged or not2s To whatever extent it was constiti ‘anally
relevant, the Court was obviously sympathetic with the benign social
utility of New York’ creation of property rights in the decedent’s
spouse at the expense of his testamentary successors.

Returning to ORS 8§114.215, the Legislature appears to have relied
on the proposition that if the State of Oregon could constitutionally
eliminate all rights of succession to a decedent’s property, it could cer-
tainly create rights in successors “subject to restrictions and limitations
to facilitate the prompt settlement of estates.”

The author suspects, however, that for two reasons the logic of this
analysis proves too much. First, as long as the due process clause
purports to protect property rights, the federal courts can hardly leave
the determination of whether or not property ever existed solely to
the states. In the Irving Trust Co. case, the Supreme Court said that
"the existence of the contract and the nature and extent of its ob-
ligations become federal questions for the purposes of determining
whether they are within the scope and meaning of the Federal Con-
stitution . . . 20 And, with reference to section 18 and the elective share
which it created, the Court said: “The condition clearly was such as
New York might, without restraint from the Federal Constitution,
annex to the privilege of making a will under its law.”so Why was the

27 Irving Tru«t Co. v Day, 314 U.S. 556, 562 (1942)"

28314 U.S. at 563-564.
20314 U.S. at 561.
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condition (the elective share) clearly within New York’ power?
Whether viewed as "creating” property rights in the widow, or “shift-
ing” property rights from persons who would otherwise be successors
to the widow, section 18 was justified by the Court in terms of reason-
able state social policy.

Second, even if Oregon could constitutionally deny any property
rights in erstwhile successors of a decedent, the primary thrust of ORS
8114.215 is quite the opposite, for subsection (1) provides that upon
the death of a decedent, title to his property vests in his heirs and/or
devisees. Until heirship is determined, or a w 1l is established and
immune from contest, we do not know who these persons are. But the
statute vests property rights in them which until his death resided in the
decedent. Although these rights are conferred subject to restrictions
and limitations, they are expressed as vested.

Because succession to a decedent’s wealth is so deeply rooted in our
society, the interests of successors probably will continue to be charac-
terized as property rights, and the statutory provisions governing estab-
lishment of rights of succession and administration of the wealth of the
estate in which those rights exist, will have to withstand an attack
under the due process clause.

The Authority Problem. The authority example involves a collateral
attack on the finality of the judicial order discharging the personal rep-
resentative. The contention is that the court lacked jurisdiction to issue
an order barring suit hy a devisee given notice of the proceeding only
hy publication when the personal representative was authorized, hy
statute, to sell estate assets without judicial supervision. The theory is
that due process requires that interested persons be given a higher
quality of notice in independent administration than in supervised ad-
ministration. However, before this theory can be evaluated, the gen-
eral notice requirements of due process in estate administration should
be explored.

Professor Simcs states:

In jurisdictions where statutes provide for sonic sort of notice to initiate the

adinini: (ration, it is clear that publication is smTicicnt and that personal service
on interested parties is not required.*1

Moreover, it is well known that probate in common form, without any
notice to in'crested persons, is the accepted practice in many states.**
In these states, notice to interested persons is usually given after the
appointment of a personal representative, by a published notice to
creditors or a notice of appointment.»g

nl Simcs, The Administration of a Decedent's Estate as a Proceeding in Rem,
43 Mien. L. Rev. 675, 695 and n. 73 (1945).
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However valid these notice procedures were under due process in
1945, when Professor Simes wrote, they are currently subject to serious
doubts. The foundation case for these doubts is Mullane v. Central
Hanover Bank and Trust Co.84 The Mullane case was not concerned
with estate administration, but dealt with trust administration, and a
New York statutess which permitted trust companies to pool small trust
estates into common trust funds for investment management. The
statute also provided that a trust company could obtain a judicial settle-
ment of its accounts in a common fund as against all beneficiaries of
participating trusts after notice of hearing published in a local news-
paper, setting forth merely the name and address of the trust company,
the name and date of establishment of the common trust fund, and a
list of all participating estates, trusts or funds. A trust company sought
a final judicial settlement of accounts after giving the minimum notice
by publication required by the statute. The Supreme Court held that
this notice was inadequate under the due process clause as a basis for
an adjudication depriving known beneficiaries whose addresses were
available of substantial property rights. The notice provisions were
upheld, however, as to persons whose interests or addresses were not
known to the trust company.

That the beneficiaries of the participating trusts and estates had
property interests in the common trust fund was conceded by all. The
trust company argued that because the New York courts had jurisdic-
tion over the trustee and the fund, the proceeding was at least in the
nature rf a proceeding in rein, and constructive service by publication
was consistent with due process as to all beneficiaries. The opposing
contention was that the decree did not affect the relative interests of
the beneficiaries in the fund which was subject to New York’s jurisdic-
tion, but terminated the personal rights of all beneficiaries to surcharge
the trustee for breach of trust, and hence was a proceeding in personam
which required personal service of process on nonresidents, and at
least mailed notice to residents.

Perhaps the most significant aspect of the Court’s holding was its
extreme pragmatism. The Court emphatically rejected the in rem—in
persotnm antithesis in the due process context. It recognized the duty
of the state to providci procedures for the administration of trusts
supervised by its courts which would efficiently serve the needs of
fiduciaries and all beneficiaries. But the Court was equally cognizant
of the individual interests to be protected, for it said that before indi-
vidual beneficiaries could be deprived of property the adjudication must

84 357 U.S. 306 (1950)
*8NY. Lawi of 1937, ch. 687, J10-C, at amended by ch. 602 (1943) and ch. 158
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"be preceded by notice and opportunity for hearing appropriate to the
nature of the case.”36 These are broad words, as the Court admits:

The Court has not committed itself to any formula achieving a balance between
these interests in a particular proceeding o~ determining when constructive
notice may be utilized or what test it must meet.37

The Court did provide what it characterized as a few general principles.
The temptation io quote these will be resisted. It is believed that they
in turn, boil down to two fundamental principles, which will be stated;
their application to the “particular proceeding” in the Mullane case
will be summarized.

(1) If a reasonable means, which would be used by a person who
actually desired to communicate information to another, is available,
an interested person is entitled to notice by that or equivalent means.

Muflane holding. Notice by ordinary mail was required for all bene-
ficiaries, resident and nonresident, whose addresses were known to the
trust company in the normal course of business.

Mullanc analysis.

(a) "(T]he mails today arc recognized as an efficient and inexpen-
sive means of communication.” B Such a notice is reasonably certain to
reach most of those interested in objecting to the accounting.

(b) In acommon trust fund, the interests of individual beneficiaries
are identical with those of the entire class. As long as most beneficiaries
receive notice, necessary objections probably will be made, and will
inure to the benefit of all. "Now and then an extraordinary case may
turn up, but constitutional law like other mortal contrivances has to
take some dunces, and in the great majority of instances no doubt
justice will be done.”30

(c) Personal service of citation on beneficiaries with known ad-
dresses would, " ... by reasons of delay if not expense, seriously in-
terft re with the proper administration of the fund.”4o

(if) If no reasonable means arc likely to be available to a person
who actually desired to communicate information to another, an in-
terested person is entitled to notice which is not less likely to succeed
than other feasible and customary substitutes.

Mullane holding. Notice by publication was approved for all bene-
ficiaries, resident and nonresident, whose interests or addresses were
not known to the trust company in the normal course of business.

Mullane analysis.

(a) Although it is unlikely that such a notice will ever reach inter-
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estcd persons, it is not mucv more likely to fail than alternative choices
open to the state

(b) Diligence in investigation beyond the normal course of business
would lead to the ascertainment of some previously uncertain future
interests, and the d scovery of some previously unknown addresses. But
because of the large number of beneficiaries, the practical difficulties
and costs of such a requirement would impose a severe burden on the
common trust fund plan, and would likely dissipate its advantages.

A subsequent case, Schroeder v. City of Nciv York,*' is also con-
sidered quite important. The case arose from a condemnation proceed-
ing under the New York City Water Supply Act42 to divert a portion
of the Neversink Fiver twenty-five miles upstream from the owner’s
land. In compliance with the Act, the City published notices in news-
papers in the City of New York and in the County in which the lands
with water rights were located, and posted twenty-two notices (two
more than required) along a seven-to-eight mile stretch of the river in
the genera) vicinity of the land affected by the case. Neither the pub-
lished nor posted notices named any aflcctcd land owners, explained
the necessary procedures to recover damages for loss of water rights,
or gave information that damage claims were barred three years after
the City’s action. No notice was posted on the land affected in the case,
and no notice was mailed to the owner, although her name and address
were, to quote the Court’s value judgment, “readily ascertainable from
both deed records and tax rolls ... "4 The owner did not file a claim
for damages within the three-year period required by the Act, and the
issue was whether the published and posted notices measured up to the
quality of notice required hy the due process clause. The Court held
that they did not. But what would have been adequate? The Court said:

The general rule that emerges from the Mullane case is that notice by publication
is not enough with respect to a person whose name ami address arc known or very
easy ascertainable and whose legally protected interests are directly affected by
the proceedings in question.44

The Court said a single letter would have discharged the City’s obli-
gation.

Although the Court referred to Mullane, it docs appear that a signifi-
cant factual distinction produced a more stringent notice requirement.
In Schrocdcr, the owner’s property interests were directly affected,
and the damage claims of other proficrty owners would not protect her.
In Mullane, mailing was required for beneficiaries whose addresses
were known "in the normal course of businessin Schrocder, the rc-

44 Schroedcr v. City of New York, 371 U.S. 208 (1962).
42 Administrative Code OTr City or New York, tit K41.
42371 U.S. at 210.

44371 U.S. at 212-213.
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quirement is addresses “known or very easily ascertainable.” Applied
to the facts, this means that the City had a duty to ascertain the owners
of all lands with possible water rights on the Neversink River down-
stream of the diversion point, and to give them mailed notice. The
message is clear. Where the circumstances are such that only the inter-
ested person can effectively protect his rights, a dcty of due diligence
exists to locate his address. And due diligence probably means a more
extensive search than the searcher might be disposed to call “easy.”

In the years since the Mullane decision the Supreme Court has not
considered a case involving notice requirements in estate administra-
tion. The general guide remains " ... notice and opportunity for hear-
ing appropriate to the nature of the case.” 45

What is the nature of the case? "The proceeding to administer the
estate of a decedent is properly described as strictly in rcm.”40 The res
is the property of the decedent located in the state in which the pro-
ceeding takes place; the purpose of the proceeding is to determine the
rights of all persons in the world, whether they be the decedent’s suc-
cessors or creditors, in that property.47

In many states the administration of an estate is viewed as one con-
tinuous in rem proceeding, from the petition for appointment of a per-
sonal representative to the order discharging him.sg If constitutional
notice is given to interested persons at the beginning of such a pro-
ceeding, no further notice is required for subsequent judicial orders
in that proceeding.40 Professor Simcs states that the trend is to adopt
the one continuous proceeding theory.uo This trend probably reflects
the greater efficiency of such a procedure, for in a reasonably complex
estate, a requirement of new notices to support court approval of even
the relatively significant transactions would impose a considerable
burden in delay and expense.

It seems reasonably clear that the 1969 Code is based on the onc-con-
tiruous-in-rem proceeding concept. ORS 8114-275 is most in point,
for it provides that" ... a personal representative or any interested per-
so i may apply to the court for authority, approval or instructions on
any matter concerning the administration, settlement or distribution
of the estate, and the court, without hearing or upon such hearing
as it may prescribe, shall instruct the personal representative or rule
on the matter as may be appropriate.” “ae court could, of course, re-
quire a notice of hearing under OKS §111.215. But the foregoing pro-
vision also refers to orders without hearing. Of course, the personal

40 Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (19S0).
40. lines, supra note 31, at 704.

47 1d. at 697-698; Riley v. New York Trust Co., 315 U.S. 343, 353-354 (1942).
4HSimcs, supra note 31, at 689.

40 Michigan Trust Co. v. Ferry, 228 U.S. 346 (1912).

10 Simcs, supra note 31, at 691.



representative would want an order with some judicial effect, and an
ex parte order could satisfy that need only if rendered within a con-
tinuous in rem proceeding preceded by constitutional notice to inter-
ested persons.

Certainly the state must provide for the orderly administration of
decedents’ estates. If an order of final distribution is to identify the
successors to a decedent’s property, and bind all other persons, con-
structive notice must obviously be adequate for some persons. During
the period of administration a fiduciary must manage the estate assets,
and, frequently, management will require sale. The fiduciary may seek
protection by a court approval before he makes the sale, or by a judicial
order of discharge after his final account has been approved. But un-
less he can be assured of effective protection at some point for necessary
business decisions, he could hardly accept the fiduciary office. Although
the Mullane case rejected the significance of st?” characterizations of
proceedings as "in rem” or “in personam” for aue process purposes,
the judicial necessity of jurisdiction over a res, and an indefinite num-
ber of potentially interested persons, remains. Discarding the “in rem”
label does not alter the nature of the case. If estates are to be admin-
istered, less notice must be required than in proceedings historically
characterized as "in personam.”

The author believes that, subject to one qualification which will be
discussed subsequently, ORS 8§8113.145 and 113.155 satisfy the due
process requirement of notice and opportunity for hearing appropriate
to the nature of a continuous in rein proceeding for the administration
of an estate.

ORS 8113.145, it will be recalled, requires a personal representative,
upon his appointment, to deliver or mail to the devisees and heirs, named
in the petition for appointment of a personal representative, certain
basic information. Notice by ordinary mail was approved in Mullane
as an inexpensive and efficient means of communication with a rela-
tively large group of interested persons. The number of heirs and de-
visees in an estate is frequently large. The substantive information re-
quired by section 113.145 seems fully adequate to permit the recipient
to utilize the further provisions of the Code available to secure protec-
tion of his rights.

Moreover, information to devisees under a probated will and heirs
(which would include a surviving spouse and issue under ORS
881 12.025 and 112.045) would include, in the vast majority of cases, all
potential successors. Two categories of potential devisees are not in-
cluded; those under unknown instruments, and those under instru-
ments known to the personal representative which have not been pro-
bated. Many decedents leave a scries of revoked wills. Imposing a duty
oq the personal reprctentative to search for such instruments, atid to
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give information to devisees named in any of them found or already
known, would be burdensome, and would probably be either fruitless
or unnecessarily disrupti ,e. The Code adopts the view that it is better
public policy to leave such interested persons with the notice afforded
all persons by the death of an individual, and publication.o1

However, ORS 8§113.145 only provides for information to devisees
and heirs named in the petition for appointment under ORS §113.035,
and names and addresses of heirs and devisees need be included in
that petition only “so far as known.” Granted, in Mullane the trust
company was only required to mail notice to beneficiaries v.hose ad-
dresses were known in the regular course of business. But in the com-
mon trust fund the interests of all beneficiaries were identical; notice
to most would probably secure protection for the rest. The sole heir
disinherited by a will may well have to protect his own interests. In
Schroeder, mailed notice was required for a landowner whose address
was easily ascertainable, and who, under the circumstances, had to
p;ess her own damage claim.

How diligent a search for unknown persons, or known persons with
w known address, should he required of a personal representative ?
A ter ail, the death of a person is likely to come to the attention of
relatives who were at all close to him.

They do not pretend that the facts of the fraud were shrouded in concealment, but
their plea is that they lived in a remote and secluded region, far front means of
information, and never heard of Broderick’s death, or of the sale of his property,
or of any events connected with the settlement of his estate, until many years after
these events had transpired. Parties cannot thus, hy their seclusion from the means
of information, claim exemption from the laws that control human affairs, and
set up a right to open up all the transactions of the past. The world must move on,
and those who claim an interest in persons or things must he charged with knowl-
edge of their status and condition, and of the vicissitudes to which they arc subject
This is the foundation of all judicial proceedings in rcm.02

Nevertheless, the author would advise his client who wished to rely
on subsequent ex parte court orders to bar suit by an interested person
who did not receive mailed information to be prepared to prove he
searched with reasonable diligence.

ORS 8113.155, the other notice statute, requires publication of a
notidfc to "interested persons” including the title of the court in which
the proceeding is pending, the name of the decedent, the name and
address of the personal representative, and the usual information con-
tained in a notice to creditors..3
~ "TcTui’C §3-403, Comment.

02 Case of Broderick’s Will, 21 Wall (88 U.S.) 503 at 519 (1874).

sa At this point one might reasonably wonder why ORS 8§113.145 requires “in-

formation” to persons, while ORS 8§113.155 requires published “notice.” The
author has already expressed his opinion that both sections will be required to
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Assuming, then, that the notice requirements of sections 113.145
(with a diligent search for the addresses of heirs and devisees) and
113.155 would be adequate for a judicially supervised estate adminis-
tration, are they adequate for independent administration? Arc the
rights of interested persons subject to more hazards under independent
administration ?

Of course, if the interested person receives notice of the proceeding,
by mail, publication, or otherwise, protective provisions are uvailable
under either system.

(@8] Removal of personal representative. Any interested person may
petition the court to have a personal representative who “has been un-
faithful to or neglectful of his trust” removed under ORS §113.195. If
the interested person can establish that the personal representative has
already been disloyal (unfaithful) or imprudent (neglectful), removal
would seem to be in order in most cases. However, what if the evidence
merely establishes that there is strong animosity between the personal
representative and the interested person (which might lead to dis-
loyalty), or that the personal representative lacks even ordinary .r>an-
agerial competence (which probably would lead to imprudent acts) ?
The court could havu found such a person unsuitable and never ap-
pointed him under OR.S §113.085. But the original appointment is cx

meet minimum due process notice requirements for tiie continuous in rcm estate
proceeding contemplated by the Code. If so. both arc notice provisions, and the
word "notice" should have been used in OR.S §113.145, rather than "information."
The misnomer should have no legal significance in the Code, as long as the cause
of the error is known.

The error was caused by copying a provision of the U niform P robate Code
which was designed to accommodate a theory of estate administration not adopted
in the Oregon Code. The U niform P rodatf. Code provides for two categories of
proceedings, formal and informal.

Informal proceedings for probate of a will, appointment of a personal repre-
sentative, or closing an estate, may generally be conducted without notice to any in-
terested persons. UPC 8§81-201 (s), 3 301, 3-705, and 3-1003; but sec UPC 883-306
and 3-310. These proceedings do not involve court adjudications, and interested
I»crsons become bound by them only by various statutes of limitations, and related
provisions. UPC §8§3-108, 3-703, 3-909, 3-1005 and 3-1006. Thus UPC §3-705
requires the personal representative to give information to heirs and devisees.
With information of the administration, they can institute formal proceeding to
secure such protection as they desire. But "information™ is not “notice," and under
the U niform Prorate Codf. is NOt intended to confer jurisdiction on the court to
issue an order binding an informed person. Much of the language of ORS §113.145,
and unfortunately the word "information," was taken from UPC §3-705.

Formal proceedings are those conducted with notice to interested persons
before a judge, without limitation as to Subject matter (UPC 81-201). Adjudi-
cat.vc proceedings to determine testacy or secure appointment of a personal rep-
resentative (UPC 883-402 and 3-403), resolve administrative matters (UPC
83 J05) and close an estate (UPC 83-1001), must be preceded by notice given
urder UPC 81-401.

Substantively, ORS 8§8113.145 and 113.155 give virtually the same notice as
UPC 88-403 and 1-401, and for the same purpose, to support tiie court’s juris-
diction to grant subsequent orders binding interested persons.
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parte, and hence it is unlikely that the court would have had evidence
of unsuitability available at that time. It would seem that the court
should consider evidence of general unsuitability in acting on a removal
petition in an appropriate case.

(2) Order limiting authority of personal representative. Any in-
terested person may petition the court for an order instructing the per-
sonal representative to act, or refrain from acting, in a specified man-
ner, under ORS 8§114.275. Engaging in a transaction made unau-
thorized by court order would be a breach of fiduciary duty, with re-
sultant liability for loss to any interested person under ORS §114.395.
It could also subject the personal representative to punishment for
contempt of court under ORS 88111.085 and 111.095.

However, what if the interested person has received no actual notice
of the proceeding from the personal representative upon his appoint-
ment? An examination of the alternatives open to the personal repre-
sentative in a typical managerial transaction, and (heir practical impact
on the rights of the interested person, should be useful. In the authority
example, the personal representative made a business decision that
certain real property ought to be sold. He had authority to make the sale
without court order under ORS §114.325. Moreover, ORS §114.275
urged him to use that authority and to proceed with estate administra-
tion without court direction. He made the sale. By so doing he assumed
the risk of liability, under ORS 8116.063, for any loss to the estate
which might arise if his conduct were subsequently found to be negli-
gent. His final account under ORS 8§116.083 included the facts of the
transaction. Had the interested person made herself known to the per-
sonal representative, she would have received mailed notice of his
final account under ORS §116.093. She could have then filed objec-
tions under ORS §116.103, and ORS §116.123, possibly subjecting the
personal representative to surcharge for breach of trust, as well as loss
of his compensation as a fiduciary. In short, where the personal rep-
resentative uses his authority under independent administration, lie
r<mains fully .accountable for negligence until his final discharge, and
fcr one year thereafter under ORS 8§116.213 if the interested person
can satisfy the court that she permitted his order of discharge through
her "mistake, inadvertence, surprise, or excusable neglect.”

Moreover, his potential liability is made more meaningful under the
Code because of stricter bond requirements under ORS §113.105. Even
if the will waives bond, the court may, in its discretion, require one. It
scents clear that an interested person could petition the court to exer-
cise this discretion under ORS §114.275.

On the other hand, although the personal representative had au-
thority to make the sale, he could have petitioned the court under ORS
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8114.275 for approval before he did so. As long as the personal rep-
resentative made a full and honest disclosure of the facts relevant to his
proposed sale, the court’s ex parte order of approval would give him
protection under the one-continuous-in-rem-proceeding concept. The
interested person would not then have a cause of action for the per-
sonal representative's negligence, even if she acquired knowledge of
the estate proceeding before his final discharge, but she would have
gained judicial supervision of the sale.

How much judicial scrutiny would the transaction probably have
received? How much substantive protection is it likely that the court
would have given ? The Code’s conclusion reflects the following analy-
sis. The American court system is designed to adjudicate controversies
between litigants; within this system, court supervision of noncon-
tentious fiduciary decisions exists as an anomaly. Fiduciary decisions
relative to the need for, and terms of, sale of estate assets will probably
be based on economic considerations. Whether or not a given sale is
prudent will depend on the best judgment of business experts, real
estate men or securities investment counselors. A judge can hardly be
assumed to possess such skills or have the time to conduct an in-
dependent investigation of the wisdom of a proposed transaction.
Perforce, he must usually approve the decision already made by the
fiduciary and his advisers. The unrepresented interested person will
seldom acquire additional protection, for lie is not present to offer an
alternative solution to the court. But the personal representative will
have bought protection, and the cost of this protection, in terms of
attorney fees, is an administrative expense of the estate. The ultimate
conclusion is that the practice of routine ex parte approval of proposed
fiduciary transactions involves delay and expense, anil produces very
little protection for the estate. Tims the Code authorizes and charges
the personal representative to make and act on bis management de-
cisions; to be prepared to defend their prudence at the time of bis final
accounting; in a word, to earn bis fiduciary compensation.o

Does independent administration subject the interested person with-
out actual notice of an estate proceeding to greater risks than super-
vised administration? The argument that bis rights against the per-
sonal representative arc strengthened is, at the very least, reasonable.
Imposition of a higher standard of notice for independently admin-
istered estates could seriously impair the objective of the Code, speedy
and economical administration of estates in the interests of all potential
successors. What notice beyond a diligent search for the identity and

M Tlie Code authorizes courts to grant ex parte approvals for contemplated
fiduciary transactions; it may lie that courts should move in the direction of re-

fusing to grant approvals for business decisions which should properly be the
responsibility of the fiduciary.
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addresses of heirs and devisees, and a mailed notice, could be required ?
Personal service might be suggested. But if an address cannot be
located, this is no better than a letter insofar as actual notice is con-
cerned. If it were required in the name of due process, the fiduciary
would be forced to return to the old practice of seeking court approval
for all transactions. The author sees no sensible reason for such a result.

The Power Problem. The power example mounts a direct attack on
the Code provisions granting the personal representative power to
transfer good title to a bona fide purchaser even when exercise of the
power is unauthorized. Certainly Mc Code is not designed to encourage
or condone this conduct. ORS 8§114.325(2) states that a sale in contra-
vention of the provisions of a will is improper except after notice, hear-
ing and order of the court, and ORS 8§114.395 provides that a personal
representative is liable for loss or damage to an interested person re-
sulting from a breach of duty in the improper exercise of jxnver. The
last sentence of ORS 8§114.395 provides that "Exercise of power con-
trary to the provisions of the will may be a breach of duty.” An emer-
gency might make it necessary for a personal representative to sell
assets in contravention of the terms of the will without taking time to
secure prior court approval. Such a sale would be improper, yet in ex-
ceptional cases might not be a breach of duty. But in the absence of a
compelling emergency, the breach of duty would be clear, and the per-
sonal reprcscnative would be liable for any resulting loss, no matter
how prudent the sale might have been when made.

However, damages may be quite inadequate to an interested person
who has been deprived of property with unique or sentimental value.
Fairness forces us to reconsider the notice problem, for if an interested
person had notice of the proceeding, a method for blocking the personal
representative's unauthorized exercise of power would surely have
been available.

"lie Uniform P roiiatk Conic provides for a completely supervised
administration in certain situations.r1 Under this procedure, the court
ma/ order the personal reprcscnative not to exercise all or certain
powers without court approval, and these restrictions must be endorsed
on the personal representative’s letters of appointment. As a person
dealing with a personal representative must determine his fiduciary
status by examining his letters of appointment, the person could not be
a bona fide purchaser if restrictions on powers were noted on the
letters.

No express provisions for endorsing letters with restrictions on
powers are included in the Oregon Code. The author believes, how-
ever, that ORS 88111.085 and 111.095 grant the court ample power

UrC §83-501 through 3-505.
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to make endorsements, and that an interested person could petition
under ORS 8§114.275 to invoke the court’s power. Where the will di-
rected that certain property not be sold, or contained a specific devise
of certain property without authorizing its sale, the statutory restric-
tions on the sale of that specific property without court approval under
ORS 8114.325 could be endorsed on the letters of appointment. More-
over, the court could restrain a personal representative from making
any sales without prior court approval, and have the letters so endorsed.
In the power example, no information was mailed to a devisee with a
known address, and no notice was published. Hence this remedy was
not available to the devisee.

Both ORS 8§113.145(2) and ORS 8113.155(3) expressly state
that failure of the personal representative to give information, or pub-
lish notice, as required, does not affect the validity of his appointment,
or the exercise of his duties or powers. These provisions supply indis-
pensable support for ORS §114.385, which permits a person, such as
a purchaser, to deal with a personal representative on the strength of
his letters of appointment. But balanced against the loss to an interested
person of irreplaceable property, why is it not proper to impose a
greater duty of inquiry on the purchaser? The purchaser (in reality
his attorney) could:

(1) Check the court file to ascertain that notices required by ORS
§8113.145 and 113.155 have been given.

(2) Examine the will to sec if sale is authorized under ORS
8114.325(2) without court order, and if not, if a court order has been
properly obtained.

(3) In an intestate proceeding, check the court file to ascertain if
bond has been required, and if so, if it has been increased as required
by ORS 8§114.325(2)(c).

A practical answer to point (1) above is that if the power of a per-
sonal representative to engage in binding transactions, such as sales,
were contingent on whether or not he used reasonable diligence in
mailing notice to heirs atjd devisees, or published notice with technical
accuracy, a person dealing with a personal representative could seldom
rely on his power.

However, the three points above raise a far more fundamental issue.
The Code was written to facilitate the prompt and economical admin-
istration of thousands ofstates. In the power example, one personal
representative failed to give required notices, and made an improper
sale. But unless the purchaser in this obvious hardship case is pro-
tected; unless the personal representative's power of sale can exist
independent of his authority, then every purchaser from every per-

sonal representative in every estate must make certain of the authority
of the fiduciary to sell.
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The philosophy of the Code reflects a policy judgment now uni-
formly accepted in the United States in connection with the transfer
of securities by a fiduciary. Suppose that the power example concerned
the sale of securities registered in the testator’s name at his death,
rather than real property. For this transaction the personal representa-
tive would need both a buyer and a transfer agent willing to rely on
his statutory power of sale. The buyer must be certain that his title
will be upheld, and the transfer agent must be certain that it will not
be sub'ectcd to liability, even if the fiduciary exceeded his authority
in making the sale. Neither can rely unless a protective statute is in
force in the state of incorporation of the issuing corporation, and the
state where the transfer and issuance of a new certificate will take place.

As of 1967, cither the U niform Commercial Conn, the U niform
Act for Simplification of Fiduciary Security Transfers, OF
the M odel Fiduciaries' Securities Transfer Act Was in force in
all American legal jurisdictions, and for practical purposes no distinc-
tion need be made between these jurisdictionss0 As the U niform
Commercial Code57 Nas NOW been adopted in all states except Louisi-
ana, the following analysis will be based on that code.

A person such as a decedent’s successor, against whom the transfer
of a security is wrongful for any reason, except an unauthorized en-
dorsement, cannot recover possession of the security or any new
security evidencing all or part of the same rights, from a bona fide pur-
chaser.ss An executor or administrator of a decedent who is a registered
owner of a security is authorized to endorse the security for transfer.*®
f«nd, failure of a fiduciary to comply with a controlling instrument or
v illi the law of the state having jurisdiction of the fiduciary relation-
ship, including any law requiring the fiduciary to obtain court approval
of the transfer, docs not render his endorsement unathorized.oo A bona
fide purchaser is defined as a purchaser for value in good faith and
without notice of any adverse claim,o1 Further, the fact that the pur-
chaser lias notice that the security is endorsed by a fiduciary does not
create a duty of in, dry into the rightfulucss of the transfer or consti-
t ite notice of advse claims.;2

Hut, protection fir a would-be buyer would be fruitless if no trans-

noC. Israels & F. Guttman, Modern Securities Transfers 81201 (1967).

n" The Uniform Commercial Code will be citcrl hereafter in the form "UCC
g)mj’

8 UCC f8-315.

5UCC §8-308(3) (cl).

UCC §8-308(7).

< UCC §8-302.

«aUCC §8-304. Section 7(a) of the U niform AcCt for S mn.ification OF
Fiduciary Security T ransfers (hereinafter cited as Simplification ACt) con-
tains similar provisions, and is substantially comparable to ORS §114.385.
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fcr agent could risk making a transfer to him. Hence, neither an issuerss
nor a transfer agentss is liable to a person suffering loss as a result of
the transfer of a security if it has the necessary endorsements and had
no duty to inquire into adverse claims. Where the endorsement is by
a fiduciary appointed by a court, appropriate evidence of the appoint-
ment is specified to be an official court certificate, such as letters of
appointment.os Although the issuer or transfer agent has a general duty
to inquire into adverse claims upon proper notice, where the endorse-
ment is by a fiduciary there is no duty to inquire whether the transfer
is made in compliance with a controlling instrument or with the law
of the state having jurisdiction of the fiduciary relationship, including
any law requiring the fiduciary to obtain court approval of the transfer.
Neither the issuer nor the transfer agent is charged with notice of
the contents of any court record or file or other recorded or unrecorded
document.go

The dominant purpose of article eight of the u niform Commercial
Code is expressed by section 8-105: to make securities governed by
that article negotiable instruments. But within the context of fiduciary
transfers, the underlying reason for negotiability is stated in the Prefa-
tory Notetothe uniform Actforthe Simplification of Fiduciary
Sf.curity Transfers. "The main purpose of this Act is to render un-
necessary the burdensome documentation which has been required by
the transfer agent . . .”” ar If the corporation and transfer agent arc
liable for making a transfer which results from a fiduciary breach of
duty, they must police the transfer. Documentation proving that the
personal representative has been properly appointed, that he is com-
plying with the will, and any law requiring court approval, must be
icquircd. This procedure would prevent some wrongful transfers. But
the administrative expense in providing documentation it imposes on
the overwhelming majority of proper transfers is enormous. In iso-
lated transactions a market based on the premise of negotiability may
deprive true owners of a margin of protection; but overall, the efficiency
and reduced costs of negotiability redound to the benefit of sellers and
purchasers.8* >

Should speed and economy only be provided in transfers of invest-
ment securities ? At common law, the personal representative was con-
sidered the owner of all estate personal property, and consequently
could sell personalty and transfer good title to a purchaser without the

* UCC 58-404(1).

04 UCC §8-406.

05 UCC 88-402. Section 4(a) of the Simpiification Act is comparable.
UCC 88-403. Section 3 of the Simplification Act iS comparable.
8T Simplification Act, Commissioners’ Prefatory Note.

8* lolk, Article Eight: A Premise and Three Problems, 65 Mich. L. Rkv.
1379, 13X6-1387 (1967). ,
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necessity of a court order.e Where a different rule exists in the United
States, it results from statutes which condition the personal representa-
tive’s power of sale of personalty upon prior court authorization.7o The
historical origins of the rules governing sales of real property are well
known. Real property descended directly to the heir. Were it available
to the personal representative for the payment of debts, the performance
of feudal military services might have been jeopardized.71 Of course,
land is now subject to sale for the payment of administrative expenses
and the decedent’s debts, but because the realty passed directly to heirs
oi devisees, statutes were required to authorize such sales.72 And in the
absence of a testamentary power of sale, these statutes require court
approval as a prerequisite 10 a valid sale.73

The plight of the prospective purchaser from a fiduciary in the
United States, whether he be a personal representative or a trustee, is
much the same. One cannot be a bona fide purchaser from a trustee if
he has knowledge that the trustee would be exceeding his authority in
making the sale. If the purchaser knows that he is dealing with a trus-
tee, he is charged with notice of the terms of the trust, and their correct
legal interpretation, and hence of any lack of authority.74 The drafts-
man can provide the trustee with the broadest of powers, or a modern
statute such as the U niform T rustees’ Powers Act may prOVide
such powers.'s The purchaser still has a duty of inquiry; he must
examine the trust instrument to make certain that included powers
are adequate, or that statutory powers have not been negated by the
settlor. Professor Fratcher has aptly summarized the situation:

The Uniform Fiduciaries Act and the Uniform Commercial Code have abolished
the duty of inquiry in virtually all transactions concerning negotiable instruments
and investment securities, hut little has been done as to other types of transac-
tions. One who purchases half a million dollars worth of corporate bonds from a
trustee need not inquire into his powers to sell and to give a receipt for the price,
but one who buys a pig or a rocking chair at a trustee’s auction is hound to study
the terms of the trust and determine at his peril their correct legal meaning. The
duty of inquiry is especially onerous in land transactions because, if notice of a
trt st appears in the chain of title, not only the original purchaser from the trustee
but every subsequent purchaser must diligently inquire into his powers. Might
it tot be better to eliminate the duty of inquiry in all transactions with trustees
and .make third parties who engage or assist in such transactions liable to the
ce'tiii quc trust only when they have actual knowledge that the trustee is com-
mitting a breach of trust? The duty of inquiry is rarely of real value to the cestui,

08T. Atkinson, Wills 8122 (2d cd. U33).

™Id.

71 C. Lanc.dell, Brief Survey of Equity Jurisdiction 144 (2d cd. 1908).

7aT. Atkinson, Supra note 09, at §213.

™Id.

741V A. Scott, T rusts §8297,297.1,-.5 (3d ed. 1967).

70 U niform T rustees’ Powers Act 83. This act has been adopted in Idaho,
Kansas, Mississippi, and Wyoming.



yet it impedes the effective administration of every trust by delaying necessary
transactions and discouraging dealings with and assistance to trustees. A trustee
who is financially unable to respond in damages for his breaches of trust could
be required to furnish a bond.70

The Uniform Trustf.es’ Powers Act adOptS the thesis of Pro-
fessor Fratcher, for it provides that:

[A] third person, without actual knowledge that the trustee is exceeding his
powers or improperly exercising them, is fully protected in dealing with the trustee
as if the trustee possessed and properly exercised the powers he purports to
exercise.77

The primary purpose of this provision is to eliminate the delay and ex-
pense produced by the duty of inquiry in the vast majority of cases
when the trustee is not committing a breach of trust. And this purpose
cannot be achieved unless all purchasers, except those with actual
knowledge of breach of trust, are protected.7s8 No distinction is made
between personal and real property transactions. Indeed, as Professor
Fratcher points out, because title assurance in the United States is pri-
marily based on recording systems and chain of title, merchantability
of land is enhanced by statutory protection of bona fide purchasers
from trustees.

Finally, the potential merits of this approach have led to its exten-
sion to transactions with personal representatives in the U niform
P roiiate Con:70 and the Oregon Probate Code..so

As ORS 811,4.215 vests title to a decedent’s property in his heirs or
devisees, subject to sale by the personal representative, the ultimate
result of the exercised power of sale is to shift the rights of interested
persons from specific property to proceeds of sale, perhaps to be supple-
mented by the personal liability of the personal representative and his
surety if a breach of fiduciary duty has resulted in loss. Neither the
<tregon Probate COde, the Uniform Prorate Code, NOr the U niform
Com mi kciai. Com: condition this shifting of rights o11 constitutional
notice to interested persons. Could the U niform Commercial Code,
adopted in all states except Louisiana, be constitutional, but not the
Oregon Probate Code, or the U niform P rorate Code When adopted?
Returning to Professor Fratcher, if an interested person could be de-
prived of half a million dollars worth of stock in a corporation (pcr-

70 Fratcher, Trustees' Powers Legislation, 37 N.Y.lJ. I, Rev. 627, 662-663
(1962) (emphasis added) .1

77 Uniform Trustees’ Powers Act 87. Charles Horowitz, who was chairman
of the special committee which drafted the act, stales that it adopts the approach
proposed by Professor Fratcher. Horowitz, Uniform Trustees’ Powers Act. 41
W ash. L. Rev. 1, 7-8, 28-29 (1966)

78 Horowitz, supra note 77, at 28-29.

70 UPC §3-714.

00ORS §114.385.
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haps including control of the corporation), it seems unlikely that loss
of a pig (even as unique as Al Capp’s Salome), should produce a con-
trary result. Will the relevant portions of the U niform Commercial
Code be held unconstitutional? No case raising such a challenge has
been discovered.

CONCLUSION

This article is developed around two hardship examples. In so doing,
it demonstrates a syndrome commonly attributed to lawyers, an ana-
Iytical approach oriented to the unusual case. Whether this is a virtue
or a vice depends on the extent to which it leads to a focus on the trees
to the exclusion of the forest.

The Code is designed to facilitate the transmission of wealth at
death without unnecessary administrative delay and expense. The sys-
tem developed must provide for the efficient succession to millions of
dollars in thousands of estates. The primary focus of the Code is on
the vast majority of estates. In order to achieve this goal the Code has
i.dopted the theory of independent administration. The personal rep-
iesentative is given authority required for prudent management of
estate assets without mandatory judicial supervision. He is given a
power over the title to estate assets so that third parties can safely
transact business with him. Perhaps the delay and expense inherent in
the old system could be tolerated during the nineteenth century. But
the twentieth century has already witnessed a remarkable increase in
the relatively affluent percentage of the population. In a free enter-
prise economic system, it is highly desirable that the wealth of decedents
he efficiently managed and kept freely alienable. This writer believes
the Code meets the current needs of our society and is optimistic that
it will meet economic requirements that will probably be characterized
as imperative by the twenty-first century, only thirty years away.



THE UNIFORM PROBATE CODE: A POSSIBLE ANSWER TO
PROBATE AVOIDANCETft

Richard V.W elIman!

Succession, or probate as it is more likely to be called, is currently
quite controversial. This fact, though possibly useful to would-be speech
makers, is unfortunate. There should not be any controversy about the
rules protecting individual freedom in regard to personal savings. The
fundamental principles, e.g., the premise of private property that a dece-
dent’s unused savings should go as he indicates in his will or to his
heirs if he leaves no will, are not disputed or disputable. Nor can the
troubles of the area be attributed to contentiousness of survivors and
other claimants. Wills are rarely challenged, and the occasiona’ challenges
are usually unsuccessful.1 Creditors of decedents, protectee in many
situations by security or insurance, if not by survivors concerned about
family credit ratings, are not a notable source of controversy.s Indeed,
the controversy arises from the charge that we have more rules than we
need.

Perhaps the presence of elaborate rules and pioccditres causes sur-
vivors to forego natural contentiousness. Perhaps we should accept the
ponderousness of our system as the price for desirable tranquility. Still,
there are other explanations for lack of disputes, which seem larticularly
applicable to small estates. Inheritance is a family matter. Any economic
advantage one set of survivors might gain over another by stirring up
trouble would be countered in most cases by displeasure and resentment
by relatives or close acquaintances, rather than strangers. And, disappoint-
ment in regard to an expectancy is seldom as keen as otlie* economic
losses. We are quite accustomed to the idea that an estate owncr is free to
dispose of his savings as he pleases. llence, losses of anticipated inherit-
ances can be borne with equanimity and when there is something to
inherit, it comes as a happy surprise! In sum, therefore, many of the

tProfessor of Law, University of Michigan; Chief Reporter, Uniform I’rohate
Code project, National Conference of Commissioners 011 Uniform State Laws.

tt This article is an adaptation of an address delivered at the Institute on Estate
Planning and Administration in Indiana, Indiana State liar Association, October 25, 1968.

1 Of 455 testate estates in a random sample studied in a recent survey of probate
records in Cuyahoga County, Cleveland, Ohio, will contests occurred in ony six, or 13
per cent of the cases. None were wholly successful. The survey was conducted by a
gociology-Inw team at Case-Western Reserve University, Cleveland, Ohio. The results
soon will he published. The manuscript from which the information wa: obtained is
entitled The I'amily and Inheritance. Its authors are Marvin It. Sussniau, Judith Cates
and David Smith.

2. According to the manuscript of the Cleveland survey, ", . . we do not find that
debts constitute a significant problem in the settlement of an estate.”
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usual components in succession tend to lead survivors to resolve any
differences privately and amicably.

At some point, however, the size of the inheritance becomes large
enough to induce would-be successors to disregard various environmental
restraints in an effort to get something, or to get more. Whether this
phenomenon exists in fact, or only in the minds of would-be decedents
and their fiduciaries, is problematical. In either event, persons counselling
owners of substantial estates are not likely to agree that survivors will
not be contentious or that they will be able to resolve their differences
without outside assistance. To them, a complex system for succession may
tend to prevent problems before they become serious.-

Nonetheless, in estates of the size most frequently encountered,4
the picture should be one of peace and harmony. Paradoxically, however,
the factors in modest estates which should indicate legal tranquility
appear to have contributed indirectly to the current hue and cry about
probate. In any event, it is clear that we have a controversy about probate
law. It is identified by the words AVOID PROBATED Mr. Daccy
struck a raw nerve, as he learned to his delight, when his paperback of
about fifty pages of text and 291 pages of duplicated forms ran first on
the nonfiction best seller list in the late months of 1966. Total sales of
this expensive packet of legal forms has passed 670,000." Daccy’s
charges were quite specific and quite serious. He asserted that probate
law and procedure are archaic, needlessly complex, and exist principally
for the benefit of lawyers and probate judges. As a result, succession
through probate is terribly time-consuming and costly. He also stated
that lawyeis cannot be trusted to give sound estate planning advice
because of a conflict of interest; i.e., the conflict between what is good for
the client, and the lawyer's interest in probate fees.

Tlis advice was explicit and alarming: Do not trust the law of
succession. Opt out, and avoid probate by the use of self-declared trusts

1 See I rabiua Ih,' Source oj IVobale I'aius, The Wull Street Journal, May 14,
1%S.

4. The Cleveland survey described in note 1 supra covered 659 estates which were
identified in a five per cent simple random sample of all csintcs closed in Cuyahoga
County between November 9, 1964 and August 8, 1965. Of the 659, forty-eight or 7.3
per cent involved assets of 60,000 dollars or over and eighty-five or 129 per cent
involved assets of less than 2,000 dollars and so were released from administration.
Four hundred fifty-three (68.7 per cent) were testate and 206 (31.3 per cent) were
intestate. The mean testate estate grossed 41,218 dollars; the mean intestate estate
grossed 8,599 dollars. The median testate estate size was 15,000 dollar* gross; the
median intestate estate was 6,000 dollars gross. The figures refer to the size of the
probate estate, From these figures it can be said that half of the estntcs in probate
involve well under 15,000 dollars gross.

5 N. D /cey, How to Avoid Frouatb (1965).

6. Daccy's full page ad in The New York Times, May 3, 1967, reported that more
than 673,000 had keen sold.



of various assets and by use of joint tenancy designations.

Unfortunately, from the view of those who dislike Daccy’s charges,
there is much in them that cannot be denied,7 particularly if we focus on
the estate of modest size and the relationships most commonly encountered
in succession. Probate laws in almost all of our states, including some
with iccently adopted codes, are undeniably obsolescent. For example,
intestacy laws nearly everywhere continue to divide estates between the
spouse and children of a decedent, even through this pattern has not made
sense since the family farm ceased to be the dominant feature of American
family organization a couple of generations ago. Also, modern probate
procedures are best explained by reference to colonial times when our rule
assigning personal property of decedents to publicly appointed local
officials at least served to protect local interests against unwanted claims
from afar. This ancient starting point explains a heritage which haunts
probate procedures in many states today. The assumption that adminis-
tration of an estate requires a judicial proceeding is as doubtful as it is
costly. The burden it imposes on succession has become more apparent
as the Supreme Court has made lawyers realize that easy judicial notices
via publication or posting cannot be considered due process if better
notice is possible." The absurdity of the assumption is nowhere more
apparent than in our crowded cities where low paid probate clerks go
through the motions ol checking receipts against items of expenditure
listed in accounts of personal representatives. One coming on such a
scene from abroad might assume that outlays of public moneys rather
than private family distributions were involved. However, he would soon
learn that routine big-city probate audits arc superficial affairs which
serve best to remind us how futile it is to use public offices to check
private family transactions.o

This is not to say that the probate situation is the product of a
conspiracy by lawyers against the public, as Daccy suggests, or that
probate laws do not work very well in many situations. Rather than a

7. Itut we should be less than fair if we sought to excuse the abuses

in the probating of wills that are inducements to avoiding probate. It is

our belief that regardless of the merits of the revocable trust, it is the duty 4

of a vigilant organized bar to take to heart the criticisms that have been

aimed at lavycrs and at the improper practices of the probate courts.
Editorial, Avoiding Probate, 52 A.H.A.J. 938, 959 (1966).

8. See Mullane v. Central Hanover Hank, 339 U.S. 306 (1950). There has been
quite a hit of controversy concerning whether the Afnllane case applies to probate
proceedings. Sec Levy, Probate in Common Form in the United States: The Problem
of Notice in IVolnUe Proceedings, 1952 Wts. L, kev. 420; Estate of Pierce, 245 lowa
23. 60 N\\Vv.2d 894 (1953),

9. As far as the writer knows, unless a question is raised by nil interested person,
tt< pi"cm is limited to determining whether receipts with which the accounting
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conspiracy, what we have is the natural product of understandable con-
servatism in regard to changes of basic law. Coupled with this, we have a
situation in which the basic law works well for persons of wealth who
know that their affairs involve values which may invite trouble unless
there is careful planning. These persons, whose affairs tend to be unusual,
arc rarely bothered by rules designed for the average person because they
see to it that custom-made charters govern their estates.

But there is a vacuum of consumer interest in the laws wnich
affect most directly the person whose estate is very modest and whose
affairs are average. This vacuum has been principally responsible for the
neglect of our estates codes. Legislatures respond to pressure. Decedents
obviously pose no political problems, nor do the more thoughtful pro-
spective decedents who can protect themselves by planning. Survivors
tend to be happy with their windfall. Jlence, probate laws have remained
largely unchanged for generations, because the groups principally con-
cerned with them, the lawyers and probate court officials, have found
that they work very well for what they sec to be the important cases;
e.g., the big estate where planning occurs, and the bitterly contested case.
These professionals arc paid to make rules work, rather than to question
or to change them, and until recently at least, there has been almost 110
pressure for change. In a sense, the legal profession has demonstrated its
technical poficicncy by making the old laws work as long and as
well as they have.

If, as | have suggested, probate laws which work unjustly for the
average person are the product of history and historic indifference, one
might expect that better legislation would appear rather quickly in this
day of rising emphasis on estate planning. The combination of steadily
rising levels of affluence, complex federal and state tax laws with burden-
some rates and more and more public awareness of the advantages of
planning which our burgeoning estate planning industry has generated,
has made 1undrcds of thousands of persons newly conscious of their
estates. ,

With the aid of paid and free advice, they arc learning that succes-
sion via probate runs directly against such usually desired objectives as
privacy in regard to family property matters, avoidance of delay in
transmission at death and avoidance of periods of artificial non-liquidity
following death. Joint estates, life insurance, living trusts and various
extra-legal devices which avoid the shortcomings of probate are being
utilized with steadily increasing frequency. Still, probate substitutes
involve son e personal and legal inconveniences when compared to the
will. And, many people arc sufficiently resentful about being pushed
toward probate-avoiding devices by bad law that they would gladly
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support legislative correction of the probate problems even though they
also may move to protect themselves.

But, new statutes to correct probate problems are not going to be
promoted or written by laymen. Lawyers must do the job and most other
lawyers must support the results. The question is, how do lawyers view
the probate problem ?

My premise in regard to probate reform is that Dacey is simply
wrong in suggesting that lawyers will not support probate law changes.
There are too many reasons why lawyers should jump at the chance to
get probate laws on a modem track. Let me elaborate.

Traditionally, the principal service of lawyers in relation to the
succession process has involved the counselling of personal representatives
and survivors. There are 110 better clients. But the importance of this
role is shrinking in direct correlation to the extent to which individuals
are using devices to avoid probate. Of course, an important new role for
lawyers, garbed in the catchy words, "estate planning,” has developed.
These words used to mean will drafting. But, much modern estate plan-
ning is likely to center around non-probate devices, Indeed, if the sales
of Dacey’s book are an indicator, we should accept the fact that many
laymen may shy away from use of a will. Surely, the layman is interested
in substitutes. Seeing that the lawyer has no insurance, mutual invest-
ments, or joint accounts to sell, the layman is likely to believe that the
lawyer can meet his estate planning needs only where the estate is large
enough to warrant use of a trust.

Of course, if laymen also realized that lawyers might assist them
with small trusts using family trustees, as well as with many other
devices—that, indeed, a lawyer is an expert in probate avoidance—
my concern about a shrinking role in estate matters for lawyers would not
be so great. |1 am told that a good deal of new interest in estate planning
by lawyers has been stimulated by the Dacey furor. But, lawyers also
concede that much of this business probably would have come to them any-
way. Any wide-spread discussion of estates, whether it is focused on the
inadequacy of present rules, or o1 the advantages of a new code, woijld
probably have some short-run effect in moving people to law offices.

I conclude, therefore, that the new "avoid probate” emphasis in
estate planning works ,in several ways to discourage persons from using
lawyers as estate planners. First, it is related to charges that the law
is defective and that lawyers arc in sonic degree responsible. Second, it
has deprived lawyers of their best known stock-in-trade for estate plan-
ning, the will. Third, it has made lawyers appear to be useful on'y in

regard to estates of unusual size and complexity.
Most estates are lint nf nntisn.]l milt fumntnviliv _
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as estate owners are concerned. Tlic practicing bar surely should be con-
cerned with any trend suggesting that most estate owners understand they
need some planning, but believe that lawyers have little to offer them. One
disconcerting aspect is that a lawyer probably will not be the professional
to whom the young family man turns first in his search for assistance in
financial planning. By the time the typical person gets to the lawyer, his
affairs havc; become complicated and much untangling becomes necessary.
Worse, he may not get to the law office at all.

As a service industry, we cannot afford a posture that makes us
appear useless to the average man. The oilier side of the coin is equally
disconcerting. It is that present trends are shrinking the area of utility of
estates lawyers to the point ahere their livelihoods may depend on continu-
ance of a few relatively narrow provisions of our federal tax laws. When
lawyers do participate in modern estate planning, the shift in the timing
and character of their service means that they are working more for estate
accumulators than for estate inheritors. There are significant differences
between these groups in rcgatd to their tolerance for legal fees. If put to a
choice, would not lawyers prefer to be employed by inheritors? If so, there
is additional reason for skepticism about the proposition that the lawyer’s
role in modern estate planning makes him uninterested in probate law
reforms.

Probate law dilemmas arc therefore lawyers’ dilemmas. The probate
controversy should not embarrass us—it should delight us. It has given
us a great opportunity to solve some old problems. What remains to be
seen, however, is whether lawyers will make the proper response to the
probate controversy. In some instances to date, lawyer organizations
have moved in precisely the wrong direction. Consider the action of the
New York County Bar Association. That group sued to enjoin distribu-
tion of the Dacey book i:i New York on the ground that the author was
engaged in the illegal practice of law. This action, which was in effect to
say that the public should not read matters lawyers do not want them to
read, simply tended to prove Daccy’s charges that the bar would do
whatever it could to keep the public from learning something about
probate. Even if the suit in New York had resulted in a lawyer victory,
which it did not,10 the practicing bar in general stood to be seriously
damaged by this emotional outburst.” As you can imagine, the litigation
was publicized to the hilt by Mr. Dacey.I*

10. The <lccision of the New York Court of Appeals terminating the litigation is
reported in The New York Times, Dec. 30, 1967, and Time, Jan. 12, 1968.

11. In Florida, the content of a bar journal article criticizing Dacey seems now
to he the subject of a libel action by Daccv against the lawyer group. Sec Time, Jan.
12,1968.

12. Sec the ad in The N'cw York Times, May 3, 1967.
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A somewhat more typical reaction by various lawyers has been to
write and speak of the danger of following the Dacey form book approach
to probate avoidance.l* In the main, these pieces have done a good job
of discrediting Mr. Dacey’s advice concerning how probate is to be
avoided.i4 But, the reasoned answer sometimes seems to interest a
smaller circle than the emotional attack. Of/o £

Moreover, many lawyer responses to Dacey’s charges fail to offer
the layman a practical solution to his estate problem. The usual message
has been either that probate is not so bad after all, or that only lawyer-
drawn trusts are safe. But, it is still obvious to most people that probate
routines are expensive and senseless as applied to the ordinary estate,
and the advice that everyone should sec a lawyer, is increasingly imprac-
tical. Owners of ordinary estates are the ones who have been most
frightened by the turmoil about probate, and many of these persons, being
, ewly arrived in the status of having enough to worry about, do not
know a lawyer. The suggestion that they find one is troublesome. It
sounds expensive. .Also, lawyers are busy and the general practitioner
who serves the walk-in trade is becoming hard to find. Even if the
layman with a modest estate can locate an estates lawyer, more likely
than not he will encounter a product of recent law school emphasis on
estate planning oriented around federal tax problems. If so, he may end
up with a monstrous estate plan which will be worth its price only if all
of his relatives suddenly die without plans and he is later wiped out in
an airline accident causing gobs of double indemnity and travel insurance
to fall into the pot.

These observations suggest the parameters of the probate problem.
Obsolete laws and outmoded administrative institutions threaten to trap
estates lawyers and to strip them of their traditional and principal
function. Interest in estate planning for persons with complex affairs
has diverted professional attention so that the loss of customary function
docs not appear to be as alarming as reflection suggests it may be. To
correct the problem, major and meaningful steps must be taken to
restore the confidence of the ow r of small estates in the probate system.
But, lawyers must offer the solutions. And, the general area of prolpate
has been of such pervasive importance to lawyers for so long, that the
process of persuading lawyers to concede that the present system is
defective, and to apply their energies vigorously to its correction, stirs
up professional doubts and emotions that threaten to render the bar

13. Sec Kinnaird, Michigan Probale or How to Avoid Dacey, Mich. St. U.J,
Mar. 1967, at 14; Strauss, Book Review, Res Gestae Sept. 1966, at 5; Davis, Book
Review, Chicago Tribune, Aug. 31, 1966.

14. See especially the review in Consumers’ Rhi‘Ort, July, 1967, at 390-392.
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impotent in the matter.”

Hopefully, the rapidly maturing Uniform Probate Code may provide
some answers if it is approved by the Uniform Law Commissioners when
they give it final consideration next July.io The project which is produc-
ing the Code is one for which every lawyer may claim credit. Originated
by a sub-committee of the American Bar Association, financed almost
entirely by lawyers’ bar dues and gifts channeled through the American
Bar Foundation, the project has been active since late 1962.” Because
the project was well underway longbefore Mr.  Dacey touched the
public’s sensitivity, it offers an explicit rejection of the charge that

lawyers will never act on their own to sweep awayprobatedead wood.

Moreover, the major features of theevolving Code will provide an
affirmative, professional response to the major complaints about existing
law.

Let me become more specific. The hear of the Code is its system of
probate administration.i.o The basic scheme is not very original, but it
may be both useful and acceptable. The idea is to offer the various major
features of the different probate systems presently followed in our fifty
states, as options, in a single system. Thus, tinder the draft Code, it will
be possible for persons representing an estate to secure probate of a will
very promptly after the testator’s death by application to a non-judicial
official of the probate court. Only a mandatory five day delay to permit
family coordination and to discourage races is involved.io Probate witli-

15. l;or further example, the American liar Association has been criticized
sponsoring and producing the film "The Revocable Trust—An Ksscntial Tool For the
Practicing Lawyer." The film suggests that.legal fees can he avoided by use of the
revocable trust. See /h Yidiiiff Probate, note 7 supra.

16. Preliminary consideration was given to portions of early drafts at annual
meetings of the National Conference in 1965 and 1966. A first tentative draft was
introduced in 1"66 and an expanded and improved second draft was introduced at the
1967 meeting. Three days of full Conference attention was given to a fourth working draft
at the I’hiladeli hia meeting of the Conference in 1968. Three meetings of the Special
Committee of Commissioners have been scheduled for the winter 1968-69, during which
it is contemplated that one or possibly two additional drafts will he prepared. Present
plans arc to present a final draft to the National Conference at its meeting in Dallas in
1969.

17. The project originated in 1962 when a subcommittee of the Real Property,
Probate and Trust Law Section of the American liar Association was formed to revise
the Model Probate Code. Soon thereafter, the project was taken over by the National
Conference of Commissioners on Uniform State I-aws, which has assumed sole
responsibility for the research and drafting effort. The ABA committee continues to
serve in advisory capacity, however.

18. Article Il of the 4th Working Draft of the Uniform Probate Code covers
probate proccdutcs. (The 4th Working Draft is hereinafter cited as Code).

19. Ncilhct probate nor appointment can occur until at least five days after the
decedent’s death, Code 8§ 3-210; 3-216. However, provision is included for emergency
appointment of a special administrator, if needed before five days have elapsed. Code §

for

3311 But, by u,c of the "relation-hack" idea, and hyjiyinif 11  personat representative
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out notice, which permits a will to be put into effect without being
finally adjudicated, is an old and respected feature in many states which
have long permitted what is usually called “common form probate.”””
However, if the parties desire a binding adjudication of the will’s
validity, the draft Code offers an appropriate, optional procedure. 1
Either no-notice or formal probate can occur without administration.
But, if persons want to collect and transfer assets, administration will be
a practical necessity because only an appointed representative can protect
transfer agents and others.

An executor or an administrator in intestacy may be appointed
with no more fuss than is required to probate a will, just as is true in
many stales today. After securing letters, a personal representative under
the Code becomes in effect a statutory trustee with the necessary powers
and protections to permit him to accomplish the entire job of collecting
assets, paying debts, and selling land or intangibles as needed to raise
necessary cash and distributing the estate to the successor.” If desired,
all of these steps can be handled without further court orders. Again,
however, isolated adjudications to answer particular questions or general
orders settling accounts are available as desired.

The Code accepts the proposition that the probate court's proper
role in regard to settlement of estates is to answer questions which
parties want answered rather than to impose its authority when it is not
requested to sec that otherwise peaceful settlements are correct. This idea,
though it would change the law in Indiana, is not novel in American
probate law. Pennsylvania procedures and practice have long sanctioned
settlement of estates without any activity by public offices or officials
other than common form probate and routine issuance of letters. New
Jersey procedures arc similar. New York's surrogate courts have little
to do with personal representatives after appointment. In Gcorgi i, Texas
and Washington, wills can effectively provide that the probate court shall
not supervise the work of executors, and all well-drawn wills in these
areas routinely so provide.

But, the draft Code offers the option of supervised administration
which features, like your present Indiana Code, the necessity of a court
ordered distribution of assets to close the judicial proceedings, which arc
deemed to have been initiated by probate, and issuance of letters.”

power to ratify acts of other* done before appointment, it is hoped that u*e of special
administrators may be avoided. Code § 3-401.

20. Simcs, The Function of Will Contests, 44 mMich. L Rev. 503 (1940), also
published in L, Simes & P. Basye, Model Prorate Code 682 (1946).

21. Code § 3-222 et seij.

22. Article 111, Part 4, Code. See also Code 5 3-104.
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All that is required is that some interested person request supervision by
the court and that a need for it exist.

VVhat is new about the procedural package? In a sense, nothing is
new because each procedure has its tested counterpart somewhere among
the states now. But the extension of familiar, easy procedures to intestate
estates and the presence in the Code of clear options to handle various
steps in testate or intestate administration, with or without court orders,
will offer new advantages in procedure for every state.

In two other respects, however, the draft code offers somewhat newer
ideas for improvement of succession in the United Clatcs. The most
important is a new basic pattern of succession to intestate estates left by
married persons.** The old system, found almost everywhere in this
country, divides estates equally between the spouse and children of
intestate decedents. The Code alters this so that the first 50,000 dollars
will pass to the spouse, and any excess over 50,000 dollars will be divided
between the spouse and children. There is a variation from this pattern
if all children arc not the children of both the decedent and the surviving
spouse. The new pattern is deemed to reflect what an overwhelming
majority of married persons want.” An impressive amount of data shows
quite clearly that married persons of ordinary means do not want their
estates divided between their spouse and children. If the children arc
young, expensive guardianships result from a parent’s death without a
plan. If tiie children are grown, their heirship may well reduce the
spouse’s share below what should be provided for predictable needs.
Moreover, reducing the surviving spouse’s share in favor of children
deprives tin survivor of a degree of control over children’s inheritances
which may he useful to bolster natural tics when problems of old age
might strain the relationship.

Thus, the draft code rejects the feature of existing law which tends
to compel every married person to make a will or employ a will substitute.

This new pattern of heirship, coupled with efficient procedures for
intestate estates, should tend to reduce pressures on persons of modest
means to make wills or avoid probate. In a sense, the Code offers a
statutory estate plan which should be wholly satisfactory for most persons,
"riius, the drafts offer the legal profession an answer to the question of

24. Code g8 2-102, 2-103.

25. See Dunham, TK Method, Process and Prci/nency of fVeallh Transmission, 30
U. Cm. L. Hrv. 241 (1 -m-). The Cleveland study mentioned in note 1 supra reports
that 89.2 per cent of testate decedents who were survived hy spouse and issue willed
everything to the spouse. The survey also includes responses to interviewer questions hy
survivor*. In the survivor sample, 87.2 per cent of those with spouse and issue planned
to leave their entire estates to their surviving spouse. Where (*< decedent was survived
hy a spouse nod collateral heirs, 85.8 per rent willed everything  .lie spouse.
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how to accommodate the large bulk of estate owners without diverting
professional attention from'the increasing demands of persons with com-
plex affairs. It will be much easier to give advice about intestacy than
to mass produce wills.

In addition, the new Code, if widely adopted, will go far to reduce
the problems of planning via wills for persons who own property in
several states. Estate planning by will and testamentary trust presently is
handicapped in regard to persons who may change residences from one
place to another, or who would invest in land in more than one state.
Lawyers, who are so important to persons who prefer to manage their
own affairs, should vigorously support uniformity of estate law because
it will increase the range and value of the planning devices which lawyers
arc uniquely well equipped to h? die. Also, lack of uniformity of estate
law may be pushing persons who anticipate moving about the United
States toward nationally managed investment pools, and the pre-packaged
estate plans which go with them. | have no quarrel with these arrange-
ments if they arc preferred over owner-controlled investments on the
merits. We should see, however, that individualized ownership is not
unduly handicapped by legal anachronisms.

The Uniform Probate Code thus offers some positive answers to
current probate dilemmas. Properly explained and properly used by
lawyers assisting survivors, it will offer a much easier answer to worried
owners than Mr. Dacey's. The message might he: “Relax; keep your
property for yourself; inheritance is safe and, like any alternative, as
cheap or expensive as your survivors and creditors make it." Shortened,
the message might simply he, "Save your money. Probate works well."

The new Code would let lawyers carry out this kind of promise to
the public. When survivors of a decedent who did not avoid probate
seek legal counsel, the attorney will find it easier to give efficient service,
for many of the old procedural drawbacks are gone. The Code makes it
possible to avoid public disclosure of the assets of a decedent. Court-
appointed appraisers arc eliminated. Probate bonds, which every testator
avoids when he can, will not he needed unless demanded by survivors,
and awkward judicial sales of real estate should become a thing of~thc
past.

The legal system will offer protection, hut will not force it. As a
corollary of less required paperwork and fewer adjudications, legal fees
in individual cases may go down, hut if general confidence in the
probate system is restored the overall effect should be a marked increase
in the number and size of estates in which lawyers may be involved.

Still, there are substantial risks that the Code will not become the
answer to probate avoidance. The prineipal worry lies in the difficulty
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of marshalling lawyer opinion behind the project. There are some who
believe that the probate controversy is a tempest in a teapot and that it
/would be a mistake to undo settled law in response to the new found
public interest in estates. I am convinced, however, that these views are
wrong. In my five years of work ou the Code, | have heard from dozens
of laymen, and | have discussed these matters with lawyers from every
part of the country. Most lawyers concede that the law needs to be
improved. The public wants a change of law. If there is doubt on any
point, it relates simply to whether lawyers will react affirmatively to the
obvious demand for change. Until now much of the pressure for change
has been tempered by publicity to the effect that the Uniform Code project
would result in significant improvement. If the organized bar disappoints
the public and follows the advice of the “stand-patters” on this occasion,
it will be inviting a new and serious wave of anti-lawyer opinion which
I, for one, do not believe it can afford. Moreover, it will be missing a
golden opportunity to get public support for law changes that are badly
needed in order to get the will, the lawyer’s stock-in-trade, back into
the circle of approved methods for handling many estate planning
demands.

Some lawyers, particularly older practitioners who enjoy good
probate practices, express apprehension about the Code’s impact o1t pro-
bate fees. However, old assumptions concerning probate fees are likely
to be unreliable guides for the future whether or not the Uniform Code
gains much support. I’hc increasingly popular revocable trust and pub-
licity about probate fees already have brought new fee fixing criteria into
the picture b'urlher, the Uniform Code docs nothing about probate fees
other than to make the lawyer’s work load in particular estates some-
what less predictable, and to get the probate court out of the business
of determining or approving fees in routine cases. Perhaps the biggest
difference will be that lawyers will be able to handle small estates
efficiently enough to begin to realize a decent return for time invested.
Certainly they would prefer to be well paid for two or three hours of
work, rather than nurse a file along for months to pick up a few hundred
dollars from a small estate.

As far as large estates are concerned, | see little reason to predict
great change in the actual work which lawyers will perform. Of course,
if all that is involved is the transfer of securities and the routine deter-
mination of taxes, work and fees may be modest. But corporate fiduciaries
will want the protection of adjudicated settlements; fees will continue to
be borne In large part by the government in the form of deductible
expenses; survivors receiving big inheritances should not be any more
hard nosed about fees than they arc today. Indeed, with increased pros-
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pects that fees will be carefully explained and iriitating rituals in court
minimized, there may well be less resistance to good fees in big estates
than is present today.

Some lawyers and trustmen may worry about loss of inter vivos
trust business under the Code but if any diminution occurs, it will be
because probate business grows. Moreover, if there is no reason for a
trust except to avoid probate, it is not certain that professional trustees
will find participation profitable. There is an essential and expensive con-
tradiction between the idea that the trust company owns and controls
and the notion that the settlor is still the owner. Yet a settlor who has
kept a power of revocation is likely to see it just this way, especially if
the whole purpose was merely to avoid probate. But, there should be no
loss of the desirable revocable trust business. The Probate Code does
nothing to reduce the advantages of revocable trusts for persons who
want the investment, tax counselling, bookkeeping, and “senility-
insuraiice" features offered by present trusts for management.

Indeed, by its inclusion of an up-to-date set of optional legal pro-
ceedings for trustees and beneficiaries of all kinds of trusts, without
distinction between those created by will and those created inter vivos,
the Code should encourage greater use of trusts.

Many lawyers who tend to favor the Code fear tlie reaction of the
probate judiciary to the new package. They fail to take into account
that probate judges and their employees everywhere have been hit with
the main force of the probate controversy. These people arc caught
between an interest in serving the public which led them to accept public
office, on the otic hand, and unpopular and useless law which they must
enforce, o1 the other. The t niform Code, though it may be adapted to a
wide variety of court organizations, advocates that probate courts be
thought of as fully equivalent in terms of power to courts of general
jurisdiction. The Code also expands the subject matter jurisdiction of
the probate court, giving it clear authority to resolve controversies
relating to all kinds of will substitutes, and to handle questions and
accounts by inter vivos and testamentary trustees. Overall, the Code is
designed to relieve probate judges of the unpopular and difficult job of
riding herd on all estates, and to open the way to the development of a
powerful and specialized court which should offer real opportunity for
valuable and dignified service by incumbent and future probate judges.
Surely many will favor such a package.

There are many other less obvious perils nhcac for the Code, but all
of them will evaporate if lawyers support the project. Some elements of
the newspaper industry arc unhappy with what they deem to be inade-
quate provisions for'publications of legal notices, and peddlers of probate
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bonds dislike the Code's provisions on bonds. Another, perhaps more
worrisome, obstacle to the Code is the tendency of local committees of
lawyers examining the Code to prefer familiar local rules of heirship
and wills to any national model. This tendency easily could wreck the
objective of uniformity. Committee by committee, the realization must
spread that lawyers, and the people legal rules should serve, have every-
thing to gain and nothing to lose by relinquishing their hold on traditional
provincial rules regarding inheritance. Only very minor adjustments in
basic rules will be necessary for most states to align present rules to the
Code. The goal of expanding every estate lawyer’s useful counselling
range so that interstate succession problems can be handled is important.

But, do not let talk of doubts blur your perspective about the Code.
Keep in mind that the Code will represent a very thoroughly con-
sidered professional response to problems which were identified by
lawyers long before Mr. Dacey got excited. Literally hundreds of lawyers
representing ail kinds of practice in all parts of the country have been
continuously involved in its preparation over the last five years.**
Their diversity and their awareness of the great public interest in the
project have enabled them to evolve drafts which offer fair balance
between public and professional interests. If these drafts become law,
millions of owners of modest estates may find reason to stop worrying
about estate planning and probate because the law’s estate plan will be as
good as they can find. Thus, the law may at least stop pushing
these people toward non-lawyer estate specialists. At the same time,
lawyers will gain important new legal equipment to enable them to
meet the interest of persons who know they have enough property to
make planning and protection worthwhile. This is a charter which should
attract wide support.

In parsing, | should note that the conditions in Indiana which
bear on the Code's chances of success here strike me as especially'
favorable. Your present Code, like the Uniform Code, has bo' rowed much
from the old Model Probate Code of 1946. Your court organization,
which presently recognizes the probate court as a court of significant
power and stature, is essentially compatible with the Uniform Code. The

26. The advisory committee of the Real Property, Probate and Trust Law Section,
was mentioned in note 17. Primary responsibility for the drafts has rested in the Special
Committee or. the Uniform Probate Code of the National Conference (see note 16
sufrn) with whom ‘'lie Reporters have met frequently since 1%2. This committee,
numbering over twenty, is composed of lawyers from different states. Other subcom-
mittees of the Real Property, Probate and Trust Law Section of the American Bar
Association hive studied and reported on the Code. More than 1SO lawyers are involved
in these committees. The American College of Prohate Counsel, The Trust Division of
the American Bankers Association and many state and local bar groups have had com-
mittees studying the drafts for some time.
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interest of the bar of Indiana in estate planning, as reflected by the focus
of this important meeting, is a very good omen. Your people, situated
near the crossroads of the nation, are more interstate than provincial.
Surely, you need to keep your laws in tune with, if not ahead of, those
in neighboring states. Finally, 1 am delighted to learn that your Com-
mission on Interstate Cooperation has recommended to the Indiana
legislature that the Probate Code Study Commission be reconstituted
with a charge to study the Uniform Probate Code. This is a very good
s'art.

It remains to be seen, however, whether we lawyers can agree on
anything so pervasive and so important to the general practice of law
as a uniform probate code. If we can, and if we use the resulting new law
intelligently, we will have our answer and that of the public to the probate
avoidance controversy. If we cannot, we will not block changes in
probate law and practice. Present trends, if unchecked, dictate that
probate avoidance will become the main road with wills and intestacy
becoming infrequently encountered by-ways. Present trends also suggest
that estates law and lawyers will become increasingly irrelevant to the
ordinary person’s estate problems. Our failure to agree on a useful new
Code will not change these trends. It will prove only that lawyers as a
group are so incapable of constructive reform that they cannot even agree
on changes which seem necessary to the perpetuation of the profession
as we have known it. I, for one, am not yet ready to believe that this will
be the case.



CONSERVATORSHIP UNDER UNIFORM PROBATE CODE

by ElImer L. Fingar™*
White Plains, New York

I. Introduction

Article 5 of the Uniform Probate Code (hereinafter referred to as
UPC) relates to minors and other persons under disability. | had contended
most vehemently that the problems of minors and those of adult persons
under disability were so dissimilar that it was not feasible to draft a statute
which would adequately provide for both. | now state publicly that Pro-
fessor Wellman and his able assistants who drafted the UPC have demon-
strated that gasoline and water can indeed mix, provided the mixers have
patience and adequate skill.

We have made great progress in protecting the rights of all citizens
regardless of race, color or creed. Yet there is little in the press or elsewhere
in regard to the rights of adult persons under disability. It is stated that
about half of all the hospital beds in the United Slates are occupied by
mentally ill persons.i Such persons are unable to organize to protect and
preserve their property and to exercise freely their civil rights. Therefore,
it is the duty of the liar associations, and particularly the American Bar
Association, to act on behalf of this unfortunate segment of our society and
to sponsor needed legislation. The person under a disability is not a second
rate citizen.

As a boy | heard my seniors refer to patients in a state hospital for the
mental’/ ill as lunatics, crazy and the like. The comm tment to the hospital
was a stigma, something that the family of the patient did not discuss. While
there has been some change in the attitude of the public, a residue of such
thinking remains with us. We know now, of course, that many of such
patients are curable and that during their treatment they arc capable of
exercising many of their civil rights, such as voting.

In addition to the patient in a hospital for the mtntally ill we have the
elderly senile person, who makes his home with a son or daughter, and the
unfortunate retarded person. In 19G8 | probated the will of a retarded man
who had the mentality of a boy of 14 and who died in his sixties. There
were objections to the will but they were withdrawn.

There is no need here to discuss in detail guardianship of minors or
guardians of the person of incapacitated adult persons. The provisions of
Parts 2 and 3 of Article V of the UPC are clear in these two areas and do
not present any particular problems. They are quite similar to existing
statutes of most states. My experience is that guardians of the person,
whether a minor or adult under disability, fill a ratlur limited role in any
event. If, however, such appointment is needed, | dii ;ct your attention to

‘Chairman of the Section's Committee on Problems Relating to Persons under Dis-
ability.

I\rtin, Itusitit ft V fiiioitn, Mkntai. Impairment and l.eccai Incomit.tsncv (11)08).
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section 5-303. The draftsmen have fully protected the alleged incapacitated
person to prevent an adjudication where one is not required. For ex-
ample, he must be represented by counsel, a physician appointed by the
court must examine him and he must be interviewed by a "visitor” desig-
nated by the court. Finally, he is entitled to be present at the hearing and
to a trial by jury in open court. A hearing in chambers without a jury may
be had if the ward or his counsel so requests and the physician and visitor
approve the request.

Il. Protective Proceedings

Part 4 of Article V of the UPC relates to the protection of the property
of minors and adults under disability. The proceedings thereunder are
called "protective proceedings,” the person under disability a "protected
person” and the fiduciary appointed by the court a "conservator.”

A minor is stated to be a person under age 21. An adult person under
disability is a person unable to manage his property and affairs effectively
because of physical or mental disability, including mental retardation, se-
nility, disease, habitual drunkenness, addiction to drugs, imprisonment,
compulsory hospitalization, confinement, detention by a foreign power,
disappearance or other reason or combination of reasons.

Section 5-401 provides that the court may appoint a conservator of a
minor who has money or property that requires management or protection
which he is unable adequately to provide or that funds arc needed for his
support and education and diat protection is necessary or desirable to obtain
or provide funds. Likewise, the court may appoint a conservator of an adult
under disability if it determines that the person has property which will
be wasted or dissipatct unless proper management is provided, or that funds
are needed for the support, care and welfare of the person or those entitled
to be supported by him and that protection is necessary or desirable to
obtain or provide funds.

If die court finds that sufficient grounds exist for the appointment of a
conservator of an adult under disability, the statute provides that the court
shall have the powers over his estate and affairs which he could exercise if
present and not disabled, including the power 1) to make gifts; 2) to convey
or release contingent a id expectant interests in property, including inchoate
dower, curtesy initiate and die right of survivorship incident to joint
tenancy and tenancy by the entirety; 3) to exercise or release his powers as
trustee or other fiduciary or donee of a power of appointment; 4) to enter
into contracts; 5) to create revocable or irrevocable trusts of property of the
estate which may last longer than his disability or life; G to sue for divorce
or annulment of his marriage; 7) to exercise options to purchase securities
or other property; 8) to elect options and change beneficiaries under insur-
ance and annuity contracts and to surrender policies for their cash surrender
value; 9) to exercise his right to an elective share in the estate of his deceased
spouse and to renounce any interest by testate or intestate succession or by
inter vivos transfer.

Provision is made tor a hearing in respect to the exercise of certain of
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the enumerated powers such as the exercise or release of powers and the
making of gifts exceeding 20 per cent of any year's income of the disabled
person. It will be noted that tax saving is the motivation for several of the
powers. As for the power to sue for a divorce or annulment of marriage the
comment states that the court should have the power to authorize the con-
servator to cut off the rights of the spouse of a disabled person who has
abandoned or maltreated a minor or disabled person and thereby prevent a
wrongdoer spouse from exercising his or her marital rights, such as support.
I have recommended that the power of the court be extended to sue for a
legal separation.

A questionnaire circulated to selected lawyers active in the American
Bar Association shows that some of the enumerated powers are controver-
sial, particularly the power to dissolve the marriage of a protected person.
Such power cannot be exercised, however, without notice to the person, his
spouse, his parents and children, his guardian, if any, and his conservator.

Ill. Appointment and Function

Assuming that the facts justify the appointment of a conservator, the
court may appoint either a natural person or a corporation with general
powers to serve as trustee. While the appointment of a conservator vests in
him title to all property of the protected person, the statute states that the
appointment is not a transfer or alienation within the meaning to the
provisions of any federal or state statute or regulation, insurance policy,
pension plan, contract or a will or trust agreement imposing restrictions
upon or penalties for transfers or alienation by the protected person of his
rights or interest.

Where the court finds that a basis exists for the appointment of a con-
servator of a disabled person it may authorize or direct any transaction
necessary or desirable to achieve any security, service or care arrangement
meeting the foreseeable needs of the protected person without the appoint-
ment of a conservator. For example, authority may be granted by court
order to transfer real property and securities without an appointment. This
provision effects savings in time and expenses otherwise incurred in a full
conservatorship.

The alleged disabled person or minor or any person interested in his
welfare may petition for the appointment of a conservator and nominate the
conservator. The statute provides for priority of appointment of classes of
persons, for the fixation of the bond (individuals), for filing of an in-
ventory and accounting and like matters. As for the other statutory powers
of a conservator | shall mention only that the prudent man rule governs
investments.

In addition to providing for the necessary support of the disabled per-
son the conservator under proper circumstances may with the approval of
the court provide for the maintenance and support of other persons who
had been maintained and supported in whole or in part by die protected
person prior to the appointment of a conservator.

On the death of the protected person the onservator must deliver to
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the court any will of such person in his possession and deliver the estate to
the duly appointed personal representative of the decedent. Functionally,
it would seem that if the protected person dies intestate, the conservator
with court approval should be authorized to administer die estate and make
ultimate distribution to the distributees.

While the statute imposes restrictions upon the right of the protected
person to incur debts and to execute contracts, unless authorized by the
court, the existence of a conset vatorship has no bearing on the capacity of
the protected person to marry, to vote or to exercise other civil rights.

Possibly one of the most important provisions of the UPC is that diird
persons dealing with or assisting a conservator are amply protected in that
(1) the existence of all statutory powers conferred upon conservators and
their proper exercise may be assumed without inquiry; and (2) a third
party is not bound to assure the proper application of money or assets paid
or delivered to a conservator. These provisions have particular significance
when applied to land record and security transfers.

IV. Powers of Attorney

In most states the authority of an attorney-in-fact, terminates with an
adjudication of inccmpctency or the death of his principal. Part 5 of Article
V of the UPC permits a principal who is sui juris to abrogate that rule by
adding to the instrument, “This power of attorney shall not be affected by
disability of the principal” or similar words. This authorizes the attorney-
in-fact to act regardless of the later disability or incapacity of his principal
or later uncertainty whether the principal is dead or alive. If a conservator
is thereafter appointed for the principal, the attorney-in-fact must account
to the conservator rather than to the principal. The conservator has the
same power which die principal would have had but for his disability or
incompetence to rctoke, suspend or terminate all or any part of the power
of attorney.

An attorney-in-fact acting in good faith may continue to exercise his
authority as agent until lie has actual knowledge of the death, disability or
incompetence of his principal. An affidavit executed by the agent as to lack
of actual knowledge of the revocation or termination of the power of at-
torney by death, disability or incompetence constitutes, in the absence of
fraud, conclusive proof of the nonrcvocation or nontcrmination of the
power at such time.

V. Conclusion

I recommend tic UPC for study to the end of sponsoring it in your
state in whole or in part. While you may not agree with all of its provisions
I am confident you will find that many provisions deserve your attention and
that of your local b ir association. | am pleased to note that Maryland has
paved the way by enacting in 1969 a new Probate Code which with certain
changes follows the patterns of the UPC.a That other states will follow is
inevitable.
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MULTIPLE-STATE ESTATES UNDER
THE UNIFORM PROBATE CODE

Allan D. Vestal?™*

i. The Uniform Probate Code

On August 7, 15)69, the National Conference of Commissioners on
Uniform State Laws adopted by a vote of the stales the Uniform Pro-
bate Code. The following week the House of Delegates of the American
Bar Association approved the Code.1 In these actions a giant step
forward was taken toward uniformity in probate law in the United
States. Although no state has had the opportunity to consider and
adopt the Uniform Code, there is reason to believe that a number of
states will give serious consideration to the Code in the near future.

For some time in the post World War Il period various segments
of the legal profession and the lay public had been dissatisfied with the
methods of passing property from one generation 10 another.2 This had
resulted in a number of probate revisions which have taken place or
which have been urged.2 In the decade of the sixties impetus for re-

«John F. Murray Professor of Law, University of Town. A.H. 19.(3, DclI’nuw Uni-
versity; L.1.11 19.09. Yale University. The author is one of the draftsmen of the
Uniform Probate Codf. and a member of the Special Committee on the Uniform
Probate Cons of the National Conference of Commissioners 011 Uniform State
Laws. The author rannot speak for <he draftsmen, the committee or the National
Conference. Any opinions arc his own and should not he attributed to anyone else.

‘The | ouse of Delegates approved the Uniform Probate Code with an amend-
ment which provides:

Risolved, that tiie Section of Pral Property, Probate and Trust Law

lie authorised to present the views of the American liar Association regard-

ing th e Uniform Probate Code with appropriate recommendations for

implementation to state and local liar Associations to make in-depth

studies. Including studies of the long term advantages of uniformity on
particular points of probate and iclalcd law, customs and practices; and
that lire National Conference of the Commissioners on Uniform State

Laws I c urged to continue its Special Drafting Committee.

Alter the adoption of the Uniform Probate Code (hereinafter cited as UPC)
by the Na ional Conference and its approval by the House of Delegates of the
American tar Association, a version of the UPC was published by Prcutlcc-llal!
under the date of August 27, 19(19. In a letter from the F.xecullvc Sectclary to
the Cotamiisioner* it was stated:

This tdition of the Code was printed by Prcnticc-Hall, Inc., and con-

tains the changes made at Dallas.

However, it docs not contain style changes which will appear in the

oflicial draft of the Uniform Probate Code.

’SVe M. Bioom, The Trouble With Lawyers, ch. 11 (190H): Leis Rewrite
Ilie I’robah Laws, CiiANOiNe. T imes, Jan. 19(19, at 39.

*For example, the lowa Probate Code Was revised by a committee of the lowa
Bar Associi lion and submitted to the lowa General Assembly in 1963. lowa Code
ch. <155 (1100). This was adopted almost without change by the legislature and
became eff'Ctive 011 January 1, 196,(. On the nev lowa Probate. Cobe, See Sym-
posium on the New lowa Probate Code, 40 lowa 1. Rfv. 833 (1964) with forward
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form has come from Wisconsin, Michigan, Oregon, Alabama, Mary-
land and other states. In the early 1960% the National Conference of
Commissioners cm Uniform State Laws (hereinafter the National Con-
ference) and the Real Property, Probate and Trust Section of the
American Bar Association both became actively interested in the mat-
ter of probate reform.4

In August. 1963, a joint meeting was held of the Model Probate
Code Special Committee of the National Conference and members of
the Section on Real Property, Probate and Trust Law of the ABAs
At this meeting the preliminary efforts of these two groups were merged
into a common project, a "joint venture,” “the development of a
Model Probate Code.”s Following this meeting in 1963, a group of
reporters started work on drafting a code dealing with probate and
related matters. At the Hollywood, Florida, meeting of the National
Conference in August cf 1965, a draft of part of the Code was pre-
sented for the first time. Following this beginning the personnel work-
ing on the project has changed/ the title of the project has changed,s

hy Willard L. Itoyd (early draftsman of the UPC), and articles by Shirley A.
Webster, Jack W. Peter*, Matthew J. Hearlney, Jr. and N. William Hines.

For a discussion of 1965 changes in New York probate law see Note, Recent
Reforms in the l.nw of Estates, Wills and Trusts, 40 St. John’s L. Rf.v. *30 (196G).

‘The Conference has hecn interested in estate administration for a number
of years as indicated by the uniform acts passed in the area. The Uniform Forf.icn
Proratfo W ills Act was approved in 1915 (withdrawn): the Moon, Exrr.tmoN
or Wnxs Act was drafted in 1910; the Uniform Powfrs of Forf.icn Rf.prisfnta.
tivrs Act svas approved in 1914; the Uniform Ancillary Administration of K.statfs
Act was approved in 19)9: the Uniform Prohau! Or Forfion W iiij Act was
approved in 1950: and the Monri. Small Estatfs Act was approved in lor, 1.

*This meeting was held in the Hotel Knickerbocker, Chicago, lllinois, during
the 7*d Annual Conference of the National Commissioners. Representing the ANA
were J. Pennington Slraus, F.dward It. Winn, Harrison Durand, Paul Itasye and
William Fratchecr (the latter Isvo Inter became reporters on the UPC). Represent-
ing the National Conference were Allison Dunham, Farl Sachse, Clarke Gravel,
Harvey S. Reynolds, Clarence Swalnson, William Pierce, Herbert H. McAdams and
Svcrre Roang.

This language Is taken from the notes of the meeting and is attributed to
Clarke Gravel, Chairman of the tgOI-O) Model Probate Committee of the National
Conference,

The original chairman of the National Conference Committee was Judge
Svcrre Roang, of Janesville, Wisconsin, who was not renamed a Commissioner in
1967. In the Hawaii meeting Tom Martin Davis of Houston, Texas, and Charles
Horowitz, of Seattle, Washington, were named co-chairmen of the Committee.
During the crucial year, 1968-69, the members of this Special Committee on ljtc
Uniform Puoiiatf. Coop, were Fred T, Hanson (Nebraska), James T. Harrison
(Montana), Thomas L. Jones (Alabama), Robert A. Lucas (Indiana), Miller Manler
(Tennessee;, Bert McF.lroy (Oklahoma), Godfrey L. Muntcr (D.C.). J. William
O'Brien (Vetitont), Russell W. Smith (Indiana), Clarence A. Swalnson (Wyoming),
C. P. Von Herzen (California), Joe W. Worley (Tennessee), Robert R. Wright
(Arkansas), and the author of this article.

T he irrit al discussion was In terms of a "Model" Code. Later the goal Itecame
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and the scope of the project has been modified/ but the principal
thrust has remained the same—the creation of simplified methods of
transferring property on death and protecting the interests of certain
legally incompetent persons. A great impetus to the development of
the Code was given by a meeting of the draftsmen in 1967 at Boulder,
Colorado.i1o During a five week session the draftsmen put together
the so-called "Boulder Draft" which was the first extensive, cohesive
draft covering all of the articles then proposed. A session of three
draftsmen was held in Berkeley the following year and Article VII on
trusts was produced in this meeting.11 This is the background of the
adoption of the Uniform Probate Code (UPC) in Dallas in 1969.

The UPC is composed of seven articles dealing ivith various phases
of the very broad topic of estates of both decedents and persons under
disability in addition to coverage of some non-probate transfers and
trusts. Article I, General Provisions, covers the application of the act,
definitions, the probate court itself, a general notice provision, right
to trial by jury, and a broad fraud provision. Article Il provides tor in-
testate succession and wills. This includes elective share of the surviv-
ing spouse, prctermitted heirs, exempt property and allowances, rules
of construction for wills, and contractual arrangements concerning
death. This article in a bracketed section also deals with the effects of
homicide on succession to property.

Article 111 covers the probate of wills and the administration of
estates, either through supervised or independent administration. Parts
of Article 111 deal with appointment proceedings, the personal rep-

n Uniform Act. To the Niitlonnl Conference the ctilferencc is very significant, For
a disannul of the distinction lietween a “Model" Art and a "Uniform" Act sec
Ilandhook Or the National Conti.hence of Commissioners on Uniform State
l.aws 33B (19(18). Basically the "Uniform" Act has widespread stip|x>rt among the
cnmmlssio.icrs and Is exported to have a good chnnrc of enactment in a sub-
stantial nrmher of jurisdictions.

«"nic addition of the Article on Trusts in 19G8 was the most notable change.

"Attending the seminar In Boulder, Colorado, were draftsmen Paul E. llasyc,
Hastings College of the Law of the University of California, Richard F.llland, now
of the College of l.aw of Arizona Stale University, William F. Fratcher, School of
Law, University of Missouri, James McDonald, Law School of University of Wis-
consin, Eugene Srolcs, now Dean of the School of Law, University of Oregon,
Richard V. Wellman, Law School of the University of Michigan, Harold G. Wren,
Law School of Boston College, and the author. Observers at the meeting were
Thomas L. Jones of the Law School, University of Alabama (later named a Com-
missioner and a member of the Special Committee on the uUniform Prorate
Cook) ami Thomas W. Mapp, School of Law, University of Oregon.

"The three men attending this meeting were Edward Halbach, Dean of the
Sdront of Law, University of California at Berkeley, Gene Scales, now Dean of
the School of Law, University of Oregon, and Richard Wellman, law School of
the University of Michigan.
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resentative and his duties and powers, claims of creditors, distribution,
and closing. The article also includes a provision for handling small
estates.

Article 1V covers the matters under consideration in this article,
foreign personal representatives and ancillary administration.

Acrticle V deals with the protection of persons under disability and
their property. Article VI, on non-probate transfers, covers multiple-
party accounts and provisions in contracts dealing with the effect of
death. The final article, VII, deals with the administration of trusts.
Although there is some interrelationship between articles, they gener-
ally can stand alone.12

The Uniform Probate Code was designed to remedy some of the
deficiencies so readily apparent in the present scheme of property
passage by probate administration. It may be true that the Code goes
to extremes in attempting to solve some of the problems, but none-
theless radical steps seemed to be necessary. The National Conference
has prepared a comprehensive document which deserves serious con-
sideration by all members of the legal profession.

a. Foreign Personal Representatives; Ancmilary Administration

Article 1V deals with estates which involve more than a single
state.I* Generally, this involves the domiciliary jurisdictionis and a
second state in which the decedent had property or in which a claim
is asserted against the estate. Obviously more than two states can be
involved. The multi-state contacts can arise in numerous ways. The
retired lowa farmer, who keeps his farm but movis to Florida and
decides to reside there, may have property in both fowa and Florida
on death. The Illinois businessman, who decides to invest in a savings

"In the latter stages of drafting there has been sonic (j.-'surc to separate
some articles out for special treatment as model rather than uniform provisions
To the members of the N.C.C.1J.S.L. this difference is very significant. The uniform
laws have much more status or prestige. See note 8 sufrra.

"For a general discussion of the current state of the law on suits hy and
against foreign personal representatives see Currie, The Multifile Personality of
the Dead: Executors, Administrators, and the Conflict nl Laws, 33 U. Cut. I.. Rfv.
4*0 (1006).

“The IIFC In section jsoa provides for the situation where there is a conflict
concerning the state of domicile. The final sentence states, "The determination of
domicile in the proceeding fust commenced must be accepted as determinative in
the proceeding in this stale.” Since this Is keyed to the action first commenced and
not to the first Judgment handed down, there may lie some constitutional problem
concerning full faith and credit. See also Riley v. New York Trust Co., gig U.".
348 (>94*) (determination of domicile not entitled to full faith and credit as to
those not parties to prior determination).

Qg



74 WASHINGTON AND LEE LAW REVIEW [Vol. XX VII

and loan association in California, on death . 11 have a multi-state
estate. If a Kansas motorist, killed in an automobile accident in
Missouri, is at fault, his personal representative handling his estate in
Kansas may find that he is involved in litigation in Missouri.is The
Montana resident who invests in land in Arizona has a multi-state
estate on death. All of these hypotheticals are commonplace; the
American population is no longer tied to its place of birth. People are
mobile; wealth is mobile.

Whenever more than one state is involved, administration at the
present time is complex and difficult. Assembling assets from several
states isnot easy. While jurisdictions increase arithmetically, difficulties
seem to increase geometrically. Just as troublesome is the possibility
that the personal representative or the assets of the estate may be the
subject of litigation in several states.

Avrticle 1V is designed to simplify and unify the estate administra-
tion. It may have some other collateral effects, but the main thrust is
toward these goals.

3. Marshalling Assf.rs of Estate; Collecting Debts or

Property Owed to Decedent

One of the recurring problems in estate administration is collect-
ing debt; and property of a decedent outside the domiciliary jurisdic-
tion. An example of this difficulty is found when the decedent has
deposited money in a savings and loan association in a foreign state.
The pcnonal representative is forced to go to the foreign state to get
this asset. Should the savings and loan association be willing to pay
without court proceedings, this does not necessarily solve the difficulty
completely. There remains the possibility that payment may not ter-
minate liability.

The courts of a number of states have held that the personal rep-
resentative appointed by the foreign, domiciliary courtio may ac-

™Brools v. National Bank of Topeka, 251 F.atS 37 (8th Cir. 1958) (Kansas
executor sued in federal court in Missouri by Flotida residents). Note, Should
town Apain "Reach Out" for Estate Refncse.ntatives of Non-resident Motorists!,
44 lowa L. Rrv. 402 (1939); Note, Amenability of Fcreign Administrators to Suit
Under Non-Resident Motorist Statutes, 37 Y ale L.J. H47 (1948).

™Although there may be sonic confusion about the terminology, it seems rea-
sonable to separate probate courts in a given estate into a domiciliary court (in
the stntc where the decedent was domiciled) and ancillary courts (all other states).
In re Mak'on's Estate, 335 IIl. App. 240, 81 N.E.ad G/8 (1948); First Nat'l Rank v.
Blessing, 431 Mo. App. a88, 98 S.W.ad 149 (193G); In re Smith's Estate, ta6 Mont.
938, 235 I*.ad G8y (1953); In re Smith's Estate, 55 Wyo. 181, 97 P.sd 677 (*940). A
court may he ancillary although there has been no domiciliary administration.
Payne v. Payne, 239 Ky. 99, 3* S.W.ad 203 (1931).
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ccpt voluntary payment and give acquittance so long as no local
creditors are prejudiced. For example, the Supreme Court of New
Hampshire has stated,

By comity, in the absence of the appointment of an ancillary
administrator in this state, a foreign administrator may collect
the assets of the estate located here when there is no prejudice
to local interests . ... If there is need, any creditors may peti-
tion for ancillary administration in this state.17

Minnesota,18 California,19 Connecticut,20 New York2: and Delaware22
have reached similar conclusions. The Maryland court has stated,
*[T]he general current of the decisions has held that such voluntary
payment is valid, and a good discharge of the debt.”23

Colorado and Florida have statutes covering this matter. Condi-
tioned on “no prior written demand from a creditor” and a delay of
six months, the Colorado statute protects a debtor of the estate by pro-
viding: "Upon such payment or delivery, such person is released to
the same extent as if payment or delivery had been made to a per-
sonal representative appointed by a court of this state.”21 The Florida
statute, along this same line, provides,

All persons indebted to the estate of a decedent or having posses-
sion of personal property, either tangible or intangible, belong-
ing to the estate of a decedent, who have received no written de-
mand from a personal representative or curator appointed in
this state, for payment of such indebtedness or the delivery of
such property, are authorized to make payment of such indebt-
edness or to deliver such personal property to the foreign per-
sonal representative after the expiration of three months from
the date of his appointment.2s

"Swann v. Hill, gs N.H. 158, 161, 59 A.ad 346, 3.(8 (1918). See nilso Wolfe v.
Bank of Anderson, 123 S.C. 208, 212, 11G S.F.. 451, 452 (1923).

"Dexter v. Beige, 76 Minn. 216, 220, 78 N.W. nil, 1113 (1899) held that a
foreign executor had the authority to receive ¢ voluntary payment of indebtedness
even without complying with a statute which preceded Minn. Stat. § 525.273
(1965) (providing that a foreign representative may collect debts after filing
authenticated copy of his letter at office of local register of deeds).

“See, e.g., Fishback v. J. C. Forkner Fig Gardens, Inc., 218 Cat. 401, 402, 23
Pad 293 (1933): /n re RawlUcr's Estate, 175 Cal. 585, 587, iG(i P. 581, 58a (1917):
Winbigler v. Shattuck, 50 Cal. App. 562, 563, 195 P. 707, 708 (Dist. Ct. App. 1920).

"See Scllcrk v. Rusco, 46 Conn. 370. 372 (1878).

“Mass v. German Sav. Bank, 176 N.Y. 377, 68 N.R. 658 (1903); Schluter v.
Bowery Sav. Bank, 117 N.Y. 125, 22 N.E. 572 (1889); Parson v. Lyman, 20 N.Y.
103 (1859).

“See Bowies v. R. G. Dun-Bradstrcet Corp., 25 Del. Ch. 32, 42, 12 A.ad 39a,
396 (1940).

"Citizens Nat'l Bank V. .Sharp, 53 Md. 521, 329 (1880).

“Cou>. Rev. Stat. Ann. g 153-6-9 (1963).

*Fla. Stat. Ann. g 734.30 (1963).
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Florida also has a parallel statute dealing with bank accounts of non-
resident decedents.ss

Section 4-201 of the UPC is similar to the Colorado and Florida
statutes in allowing voluntary payment. It provides that the personal
representative from the domiciliary jurisdiction can, after the death of
the decedent, contact

any person indebted to the estate of a . . . decedent or having
possession or control of personal property, or of an instrument
evidencing a debt, obligation, stock or chose in action belong-
ing to the estate of the . . . decedent . ...

and ask for payment or delivery.2* The personal representative is to
present an affidavit stating:

(1) the date of the death of the nonresident decedent,

(2) that 1o local administration, or application or petition
tnerefor, is pending in this state,

(3) that the domiciliary foreign personal representative is en-
titled to payment or delivery.2s

Upon the presentation of this affidavit, the debtor or person in posses-
sion, if he acts in good faith, can pay or deliver to the domiciliary per-
sonal representative and will be discharged of his obligation.2o This
simplifies the handling of debts or assets in a non-domiciliary juris-
diction. At the present time in many states these can be handled with
protecticn to the delivering party only through the opening of an
ancillary administration.so

Under this section of the UPC the debtor of the estate is not re-
quired to make payment. If lie wishes, lie can refuse to pay and force
the foreign personal representative to use other techniques available to
him to collect the debt. This section docs not cover the matter of
transfer of securities since, it is felt, this “is adequately covered by
section 3 of the Uniform Act for Simplification of Fiduciary Security
Transfers.”s1

There is one apparent danger in the UPC provision. A resident
creditor if the nonresident decedent may wish to look for satisfaction

“Fla. Stat. Ann. § 654.04 (1966).

*'Uniform Probate Code § 4-soi.

"Id.

mid. g 4*208.

""See, :.g., Robinson v. First Nnl'l Bank, 45 F.ad 613, 614 (N.D. Tex. 1930),
«ll'd, 55 F.nl 1109 (gih Cir. 1932); Noel v, St. Johnabury Trucking co., 147 F. Supp.
mS* 433 (1« Conn. 1956): Jones v. Turner, R49 Mich, 403, 408 09, tt8 N.W. 796, 798
(0sD)-
“Uniform Probate Code g 4-201, Comment.
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to the assets of the decedent located In the local state. He may not want
the assets carried back to the domiciliary jurisdiction. Article IV pro-
vides that such a resident creditor may notify “the debtor ... or the
person having possession of the [decedent’s] personal property” that the
assets should not be delivered to a foreign personal representative.
When such notice has been given, payment or delivery may not be
made under section 4-sou.s2 This provision is similar to the Colorado
provisionss and reflects the desire found in other states to protect local
creditors of the decedent.&

4. Foreign Personal Representative Acting as Local Personal

R epresentative W ith All Powers

Under the existing law of a number of states, the foreign personal
representative has the power to maintain actions to recover debts
owed to the decedent.3s For example, the Kansas statute provides:

A fiduciary duly appointed in any other state or country may sue
or be sued in any court in this state, in his capacity of fiduciary,
in like manner and under like restrictions as a nonresident
may sue or be sued.35

Other states have similar provisions.37 This power to sue may lie given
to the foreign personal representative only after he has nict certain
local requirements. In Indiana he is authorised to file a duly authenti-
cated copy of his letters and give a bond "under the laws regulating
the maintaining of suits by non-resident citizens.”s8 In Arkansas he is
required to file a bond.s9

“See 1d. § 4-803.

“See Coro. Rev. Stat. Ann. § 153-0-9 (1963).

“See, €.g., Ga. Code Ann. § 113-2.11. (1959); Va. Code Ann. $ 54.1-130 (Repl.
Vol. 19G8).

“See Note, The Extraterritorial Authority of Executors anil Administrators to
Sue and Collect Assets, 52 lowa L. Rev, 290, 292-98 (190G) (analysis of stale
statutory authorization of foreign personal representatives to sue).

"Kan, Stat. Ann. § 59-1708 (19G4).

"See, e.g., Fi.a. Stat. Ann. § 734.30 (19(13): G\. Code Ann. § 113-2401 (1959):
N.Y. Diced. Esr. Law § 160 (McKinney Sttpp. 1900) See also Note, supra note 35, at
*97-98-

“Ind. / nn. Stat. § 7-753 (Repl. Vol. 1953). A foreign personal representative
may I> allowed to sue in Indiana without producing a copy nf his letters unless
his capacity is challenged. Upton v. Adams' Executors, *7 Ind. 432 (18G7). A
foreign personal representative cannot sue on a note when ancillary administration
hai been granted. Hensley v. Rich, 191 Ind. 294, 132 N.E. 632 ftgti).

*Ark, Stat. Ann. § 27-805 (Sttpp. 1985), For cases Interpreting this and its
progenitor sec McGraw v. Simpson, aofl Ark. 471, 187 S.W.ad 530 '1915): S'. Louis,
I.M. £ S. Ry. v. Cleere, 70 Ark. 377, 88 S.W. 995 (1905): Gibson v. l'onder, 40 Ark.
«95 (1882).
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The Conference chose to incorporate a provision in the UPC
granting broad power to a domiciliary personal representative who
files certain documents in the local state. Under section 4-204, if no
local administration is pending, the foreign personal representative
can fiie with the local court in a county in which the deceased had
property (1) authenticated copies of his appointment, and (2) copies
of his official bond if he has given one.4 Upon filing these documents,
the foreign personal representative may exercise "all powers of a local
personal representative, and may maintain actions and proceedings in
[the Iccal state] subject to any conditions imposed upon nonresident
suitors generally.”41

The grant of "all powers of a local personal representative” to the
foreign personal representative means that the foreign personal rep-
resentative "has the same power over the title to property of the estate
as an absolute owner would have . . . .” This power of the personal
representative "may be exercised "ithout notice, hearing, or order of
court." The property, of course, is held in trust for the benefit of the
creditors and other individuals having an interest in the estate.4
Equating the foreign personal representative with the local personal
representative also means that the former may have the power to "re-
ceive assets from fiduciaries, or other sources,”43 and "prosecute or
defend claims, or proceedings . . . lor the protection of the estate

!

The Uniform I’robatc Code provides that the powers under sec-
tions 4-201 and 4-205 "shall be exercised only when there is 110 ad-
ministration or application therefor pending in this state.”43 An appli-
cation for ancillary administration terminates powers under the two
sections to collect assets of the d«vcdciu and to exercise the powers of a
local personal representative. However, "the local Court may allow the
foreign personal representative to exercise limited powers to preserve
the cstite."40 When a local personal representative is named, he then
is "subject to all duties and obligations which have accrued by virtue
of the exercise of the powers by the foreign personal representative and

“For example* of simltiar liliii({ requirements see Ga. CMr. Ann. § 113-1405
(enr>9): Kv. Rev. Stat. § 395.170 (1969): Minn. Stat. ft 5*5.273 (19Gl); Miss.
Code Ann. ft Gia (1957); N.Y. Ur/m Err. Law ft 160  (McKinney Supp.igGG);N.D.
Cent, (ode ft 35-01-15 (1900). For other cxAmplcsof similar bondrequirements
sec Aia Code tit. 61, ft 151 (1958); Kv. Rev. Stat. ft ~ 395.170 (1909).

«u"WOrm probate Code ft4-10s.

-id. ft s-7".

“M- S 3-7»5(*)

*'[c. ft 3-7&(**)-

“ft., ft 4 *00.

‘o d.



