


SENATE BILL 88 (Bar Association)

1.

The present Board of Governors, as of 1955, includes
3 members from Southeastern, and 3 from the Second and
Fourth Judicial Districts combined.

the
Half of the lawyers, or more, iIn the state are in/Anchorage
area, and under the one-man— one-vote concept, Anchorage
has felt that they should have greater representation on the

9-man board.

Obviously, the Ketchikan, Juneau and Tanana Valley Bar
Associations don’t approve, but the situation had almost

reached the stage of throat-cutting.

Some of the members were even threatening & bolt the organ-
ization.
At the May, 1970 Alaska Bar Association convention, a compro-
mise resolution was approved. That compromise is reflected iIn
this bill, which merely reconstitutes the board as follows:

a. The Anchorage representation increases from 3 to I,

b. One of the 3 members 1is taken away from the Southeastern

representation and one is taken from the 2nd and “th

District, making the apportionment 4- 2— 2.

c. The 9th member will be elected on a state-wide basis.
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5. All local bar associations and the State Bar, the Board of

Governors, have approved the bill.

6. The second half of the bill merely provides that those mem-
bers currently serving on the board will serve out their
allocated terms. Only as each goes off the board vTill the

new plan go into effect.
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SENATE BILL NO. 88
IN THE LEGISLATURE OP THE STATE OP Al iSKA
SEVENTH LEGISLATURE - FIRST SESSIOim
A BILL

For ar Act entitled: '"An Act relating to the Alaska Bar Association; and

providing for an effective date.”

IT ENACTED BY THE LEGISLATURE OP THE STATE OP ALASKA:

* Section 1. AS 08.08.050(a) is amended to read:

(@ Two [THREE] members of the board shall be elected by and
fixa. among the members of the association resident in the first judicial
distrc ct; four [, tHree] members of the board shall be elected by and
from among the members of the a. sociation resident in the third judicial
district; two [, AND THREE] members by and from among the members of
the association resident in the combined area of the second and fourth
Judicial districts; and one member at large from the entire state.
[NO MORE THAN WO MEMBERS MAY BE RESIDENT PRACTICING ATTORNEYS IN THE
FOURTH JUDICIAL DISTRICT WHEN THERE ARE rour or MORE RESIDENT PRACTICING
ATTORNEYS IN THE SECOND DISTRICT.]
Sec. 2. AS 08.u8.050(c) i3 amended to read:
(©) Three board members shall be elected annually(oon the follow-
ing triennial rotation:) -
II) in the first year, one member at large and two members
from the third Judlcial district;
(23 in the second year, one member from the combined area
of the second and fourth judicial distrlcts, one member from the third
judicial district, and one member from the Tfirst Judicial district; and
(3 in the third year, one member from the first Judicial

district, one member from the combined area of the second and fourth

-
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Box 4 - W
Spenard, Alaska 99503

10 February 1971

State Representative
William Moran

Pouch V

Juneau, Alaska 99801

Dear Mr. Moran:

The bill introduced by Senators Groh, Rader, Ziegler and Ray
to rescind certification of the Constitutional Referendum is
a direct threat to all elective processes, past, present and

future. It also amounts to an outright and outspoken accusation
that we who voted for the Convention are dolts who did not know
what we were voting for. I resent the implication involved and

state categorically that 1 consider myself an interested and
intelligent voter and that I knowingly and willfully voted in
favor of the Constitutional Convention. Further, |1 have made
many inquiries among friends and acquaintances and found that
each who did vote in favor of the Referendum did so iIn the
same willful and intelligent manner.

It 1s alarming to realize that a possibility exists within the
Legislature to overturn the mass will of the voters at the ballot
box. I feel that the Senators who introduced this measure have
performed an obvious disservice to the people of the State of
Alaska, and on that basis should seriously consider resigning
from their present elective seats.

There 1is a group of us here iIn the Anchorage area, as well as
another group iIn the Fairbanks area, who are organized to fight
the legal action now pending in the courts in Juneau iIn the
same issue. IT the courts rule favorably for the plaintiffs
and void the Referendum, we are poised to immediately bring

the matter back into the courts and will challenge the outcome
of all other elections held at the same time (3 November 1970).

There are many valid and serious reasons as to why the Con-
vention must be held and a majority of us are convinced that
the changes cannot be accomplished by the Legislature due to
the very nature of them.



I thank you for your very kind attention and urge you to defeat
the dangerous measure introduced by Senators Groh, Rader, Ziegler
and Ray.

Very truly yours,



March S> 1971

HE MO FA NDUH

TO: Tlte Honorable John Rader, Chairman
Senate Loc”l Affairs Committee

The Honorable Hike Miller, Coalman
House Local Affairs Committee

FROM Robert P. lIsaac
Assistant to the Commissioner
Department of Education

SUPJECT: Revlew of Seriate Bill 113, Munic 1lpal Code

\Y

I am herewith transmitting a review of the education provisions 1n Senate
Dill 113. In our opinion the proposed code, if modified as suggested,
would meet most of the objections which have been raised.

A small committee of school administrators and school board members would
like an opportunity to meet with the respective legislative local affairs

committees when hearings are again scheduled to discuss Senate Bill 113
as redrafted.

RPI:cjb

Attachment:



March 5, 1971

MEMORAHDU M

TO: The Honorable John Rader, Chairman
Senate Local Affairs Conanltlec

The Honorable Mike Miller, Chairman
House Local Affairs Committee

FROM Cliff R. Hartman
Commissioner of Education

By: Robert P. lIsaac., Assistant to theCommissioner

SUBJECT: Senate Bill 133, Revised Municipal Code In Respect to its
Educational Provislone

He have reviev/od the revised municipal code in respect to its education
provisions, and we are especially concerned over the apparent omission of
a specific education provision for school districts co-terminus with home
rule municipalities.

A number of district superintendents, school board members, and other persons
involved in education have also expressed a similar concern.

Section 29.33.050 pertaining to education is almost Identical to a similar
provision 1n the present borough law Title 7, (7.15.030). This section in
the proposed revision applies only to the operation of schools in general
law cities and boroughs.

Section 29.13.100 specifies the limitations on home rule powers and Indi-
cates the sections of the general code which may not be modified by a

charter. Significantly, Section 29.13.100 coos not Include Section 29.33.050,
Education, thereby giving a home rule municipality considerable latitude in
legislating educational matters. It is our contention that education is a
State function and delegated to the municipalities for administration and
operation. He do not believe this delegation of the administrative-operational
responsibility of schools also Implies a delegation of the Legislature s
legislative prerogatives.
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As you may know, there is a local court case which revolves around this very
matter; and while a decision lias not yet been reached by the court, case law
strongly supports State lav/ as being superior to charter provisions if there
is a conflict between the two.

Proponents of the concept that a charter may supercede State law argue that
home rule municipalities nay legislate cn matters of locoi concern, including
education, even thoughit might mean that charter provisions take an opposite
view in respect to thelav/. They furtherargue that the Legislature, by
placing the municipal education provision in the municipal code, have made
education a matter of local concern.

He do not agree with this supposition. He believe that the specific provision
in the existing borough code, Section 7.15.030 and its proposed successor,
Section 29.13.130 u the revised code, are adopted by reference in Title 14
by Section 14.14.055, thereby defining this section as a general education
law.

We do not argue that amunicipality does not have a local concernor interest
in education, however, we do believe that all municipal districts should be
governed by the same basic laws and that a home rule municipality charter
should not be in conflict with law.

The Department of Education 1s charged with the general management and super-
vision of the public school system and must do so in accordance with State
law.

If a municipality also has legislative authority in respect to education, it
would mean requiring the Department to adjudicate district education matters
not only under State law, but under the provisions of home rule charters.

As has happened already, wc would foresee school boards requesting clarifica-
tion and interpretation of law when conflicts arise. In this connection, it
is likely a request of this nature would be referred to the Department of
Law for an opinion, Whatever direction the opinion might give, the Depart-
ment of Education is required to follow that direction (unless subsequently

changed by court or legislative action). In order to write an opinion, the
Department of Law would also have to read the charter and law togetiicr to
arrive at a conclusion. In our opinion, such a procedure would be chaotic

and unworkable and would only lead, ultimately, to greater Uevislveness
between local municipal governing bodies and school boards.

The Legislature, in accordance with the Constitution, has delineated quite
clearly its intent in providing for public education. The following sequence
of constitutional and State law provisions indicates how this was accomplished
arid the application of these provisions to the foregoing discussion:
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Constitution: Article VII, Health, Education, and Welfare

Section 1. Public Education. The Legislature shall by general

law establish and maintain a system of public schools open to

all children of the State, and may provide for other public educa-
tional institutions. Schools and institutions so established shall
be free from sectarian control. Ho money shall be paid from public
funds for the direct benefit of any religious or other private
educational 1nstitution.

Title 14:

Section 14.03.010. Establishment of a School System. There is
established in the State a system of public schools to be
administered and maintained as provided in this title. (Sec. 1,
Ch. 93, SLA 1966)

Section 14.14.055. Relationship Between City School District and
City. The relationships between the school board of a city school
district and the city council and executive arc? governed in tl.i
same manner as provided in AS 07.15.330 for the school board of a
boroucih school district and the borough assembly and executive.
(Sec. 1, Ch. 93, SLA 1966)

By reference, Section 14.14.065 adopts 07.15.330 (29.33.050) and establishes
it as general law to be observed by city ana borough school districts, whether
home rule or not.

Although there might be a number of alternatives, it would appear the most
feasible recommendation we could make is to include Section 29.33.050 in the
home rule limitations. Section 29.13.100. Such a revision would at least
maintain the status quo.

If it is believed Section 29.33.060 is not adequate for both general law and
home rule municipalities, we would then recommend the Legislature make such
revisions as might be necessary. Our only case in point is that the educa-
tion provisions should be in law and not 1n the charter, unless the law is
repeated in the charter for convenience.

tie would be glad to meet with the committees on this matter at their con-
venience.

RPIrcjb

Attachment
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Sl.o"'i.iung lav.j have been enacted in forty
uirco T h e District of Columbia has no
laws which deal with the specific crime of
d.oplininj. California, while it has no shop-
fitting lav/, as such, the law oi arrest allows
a police oidcer to make an arrest when he
hus reasonable cause to believe a felony has
been committed by the person arrested with-

vtma taws

%% Ol

cut incurring liability for false arrest. Deci-
sions of the State Supreme Court er.ci ether
appellate courts have held that a merchant
or his employes may detain a suspected shop-
lifter for a reasonable time if he has probable
cause to believe goods have been stolen (Col-
lyer v. Kress; 5 Californio. 2d, 175).

The first decision by the high court of any of

cC8 i*J

»S Seat Fda;

the 49 stales which have shoplifting laws was
handed down by the Supreme Court of North
Carolina on December 13, 1961. The Deei-
lion ruled the law was valid and sustained
the conviction of shoplifter. (Statev. Hales}.
The following chart indicates by a dot each
state’s inclusion in shoplifting laws of the
United States.

N
w

4

1 E
Alabama ® 0 ©
Atesita © « 0
Arlrcr.s C © (0] 0
Arkansas « o G © ©
California (Seo Abov..)
Colorado Q © ] o @A
Connecticut © 0
Delaware © © & 0 (@]
' Florida © o o
Scorsfa 6] e e i*]
rtaVv's:! 6} G ©
id;.'ho o © ©
lllinois 0 e} 0
<ndlano o) o P © ©
lowa o 0 & o 0
Kar.aca o 0
Kentucky Q © © o]
Louisiana 0 © <= 0
Maine o © 0
| Maryland 0 o [A]
Macscchucotts © © 0
(dichiffon ©
Minnesota © ©
Mississippi © o G a [A]
Missouri © 0 0 ©

. | 2 3 4 5
Montana 0 0 ©
.Nebraska 0 © «
Neva da © a <+
New Hampshire © © ©
Now Jersey © 0 '0 e
New Mexico-It © © 19 © [A]
Now Ycrk © © ?
North Carolina e © e
North Dakota © © ©
Ohio-XtJ > © 0
Gkl&homa 0 a o] 0 (0]
Oregon © Q o}
Pennsylvania © © © o 0
Rkoda Island 0] © e
South Carolina © 0 0 Q ©
South Dakota .0 © o 0 0
Tcnnasoc-a © © 0 © ©
Texas Q © 0 CA
Utr.ii © o0 (@
Vermont 0 ©
Virginia 0 0 ©
Wachinsrton o] © ©
West Virginia © 0 © oT
Wisconsin * 0 0 0 0 [A]
Wyoming 0 © 0 0

Chart based on Information supplied by tho Association of Gonoral Merchandise Chains and tha Institute of Distribution

*A< Uii amended 1949. *fi Amendment oi 1969. **1959, WUconeln cnuctcd ttidlifeiul few permltl.Ajj * ;)«mn to threaten or uao (oroe flgainat another (or the purpota of

preventing or terminating whit he bellevoa to be an unlawful lattrimnce with hi# property. Third person# may uae aimlUr meant to defend another*# propotty provided

proparly belong# to a merobant and third party ia hia amployoe or egont o( property.

Provisions o? Shoplifting Lows

it) Definition of shoplifting cr theft of merchandise. This
includes any or ell of the following: removing unpurchasod
goods from within the store with Intent to stool; concealment
of unpurchasod goods with Intent not to pay for some; altera’
tion of price tog or other markings; transfer of goods to
another person or another container with intent to steal. One
who assists or abets is also guilty.

2) Right of detention. This includes giving the right to a mer-
chant, his employee or a peace officer to detain a suspected
shoplifter for a numbor of reasons. These vary In different
states and can Include questioning with regard to ownership
cf the goods and questioning witnesses to the alleged act.
This right is limited to a reasonable time—sometimes defined
in tho law—with the manner of detention also a reasonable
ana. Probable cause must exist for believing a crime was com*
mitted end the suspect committed the act. Few laws define
probable cause and reasonable grounds with the Judicial erl-
teria usually being what the careful and prudent man would
do under tho circumstances.

3) Immunity from suit. This Includes immunity from various
civil and crimlnal'actions If tho merchant, his employee or
peace officer takes the suspect into custody to detain him In
a reasonable manner and for a reasonable length of time. Such
custody ana detention does not make merchant, his employee
or officer liable for slander, false arrest, false Imprisonment
or unlawful detention.

4) Presumption of guilt. This includes wilful concealment of
goods as prima faeh evidence that intent to shoplift tho items
=existed with the suspect having the burden to prove that this
intent did not exist. This presumption often Includes the pre-
sumption that finding unpurchasod goods indicated that the
items were wilfully concealed with intent to steal.

5) Penalties. This includes graduated fines/and imprisonment
penalties us a deterrent with some states (indicated by [A]
adding felony punishment by imprisonment for not less than'
oneyear nor more than 20 years.
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ATTUKNKY IiKNKUATI.
TrMi'i.K uk Ji'nik i:
HHT.VMI'TA. WAHIIIN«i'IO.N HHrKII

May 19, 1967

Honorable Harold E. Wolf »

State Representative

Twenty-second District

Clark Road A
Yelm, Washington ERVRY;

Dear Representative Wolf: «
,V — W

By letter previously acknowledged you have requested“anAIJ

official opinion of this office on several questions concera-1 *
ing the provisions of chapter 76, Laws of 1967. , V T ffi

f AH,

\
For purposes of discussion, we shall set forth in fg"' -Tf"
the language of 8§ 3 of this act, which reads as follows;"if T*

"In any civil action brought by reason of sny .?
person having been detained on or in the Im-*

mediate vicinity of the premises of a mercan- \\ t,
tile establishment for the purpose of inves- -
tig.;tion or questioning as to the ownership of V

any merchandise, it shall be a defense of such

act ion that the person was detained in a reas- ™
enable manner and for not more than a reasonable ,,
time to permit such investigation or questioning

by a peace officer or by the owner of the mer-V

cant Lie establishment, iiis authorized employee

or agent, and that such peace officer, owner, = J
employee m agent had reasonable grounds to "/
believe that the person so detained was commit-

ting or attempting to commit larceny or shop-

lifting on such premises of such merchandise.

As used iIn this section, “reasonable grounds®

shall 1include, but not be limited to, knowledge ,
that a person has concealed possession of un-
purchased merchandise of a mercantile establish-

ment, and a "reasonable time® shall mean the

tine necessary to permit the person detained to

make a statement or to refuse to make a state-

ment, and the Lime necessary to examine employees \V/
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and records of the mercantile establishment
relative to the ownership of the merchandise."

Notably, & 2 of the act contains an identical provision
with respect to " ... any criminal action . . "

V* TL
Before turning to your questions, we should note an-

explain that the provisions of 88 2 and 3 of chajpter 76, N
of 1967, supra, are merely phrased in terms of providing,™4
merchant or a shopkeeper with a defense against civil or
inal liability with regard to matters involved in detaining*" |,
suspected shoplifter, where the merchant or shopkeeper has r
complied with the provisions of the new law. In other words,” N
the new provisions do not purport to authorize any particular”®
activity by a merchant or shopkeeper; rather, they simply pro-"
vide a defense for him in the event he is sued or prosecuted”,
assumin that lIe can show ihai lie acted within the terms of iti
the seclLions. s *x *

The statute itself iIs patterned after a New York 6tatut(
(New York Laws of 1960, chapter 1005, codified as General fosr-l
iness Law, § 213). There has been no reported experience under
the New York act as of the date of this writing, and the gout"c<fA
of the statute is mentioned here only because, knowing £he
source, it is evident that Lhe new sections of chapter
intended to have al least as broad, and perhaps broader a”pl™iA
cation than the New York statute. The New York statute spefi
fit'™d the typos of action in which the defense would be av™.1-|
able to a shopkeeper. Our statute makes Lhe defense svailgbij
in any criminal action, in the case of §8 2, aid in any C
action, in the case of 8 3, ", . . brought by reason of-ahytn#"™"
person having been detained on or in the Immediate vicinity
the premises of a mercantile establishment for the purpose of
iﬁvegtigation or gquestioning as to Lhe ownership of any m?Tr:fﬂ
chandise. "

Preliminary to answering your questions some general ob-"J"
servations concerning the common lav right of a shopkeeper
detain a person who 1is reasonably suspected of having shop- 7]
lifted an article tf merchandise might be helpful to an under-
standing, of our analysis of Lhe questions presented. First,V *
it should be noted that without statutory authority a shop-"
keeper could detain a customer or patron of his store who N w72
apparently had not paid for what he had received, for a reas-
onable length ot time to investigate Lhe circumstances. Roge
v. Sears, Roebuck & Company, 48 Wn. 2d 879, 297 P. 2d 250 (ly
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&
- Restatement of Torts 2d, 8 120 A; 22 Am. Jur. 368; 35 C.J.S.
v 640. Grounded as iL was on the right to protect or recapture ..
= one s property, the right to detain a shoplifter necessarily

ceased upon the return of the goods taken or the expiration
of a reasonable time to investigate the taking. See, Teel v
May Department Stores Co., 348 Mo. 696, 155 S.W. 2d 74" 137

A L.R. 495 (1941¥; Restatement of Torts, $ 120 A,* Coramj

While it is a general rule that whether the detention wasi

ful must be determined as of the time of the detention <35.
C.J,.S,, 640), some courts have made a distinction between the y
right to detain for purposes of recaption of property®*and a*Wj
detention for the purpose of vindicating public justice, hold®
ing in the latter case that a subsequent acquittal or dismis-
sal of criminal charges has a bearing on the lawfulness® of th]|
detention. See, Annos. 35 A.L R. 645; 92 A.L.R. 2d 1%; 35*
C.J.S. 660. - Vv

In a case where the employee of a drug store was also”™a
deputy police officer, and the act which gave rise to*the de-
tention was prosecuted, resulting ultimately in acquittal of

w . 1> <« the suspect, our court did not see fit to discuss the ddali n
nature of the employee®s right to detain the suspect " Instil

m v/ it based its opinion upon the fact that the employee,

A Ppolice officer, was entitled to assert a defense of r-. oru
cause. Sennett v. Zimmerman, 50 Wn. 2d 649, 314 P. 2u 414*

5 - . (1957). Aijslijl gX that case leaves one with the iInforpNHr
that had- tirr emplnyiu* not been a pol ice officer the mered
that he had reasonable grounds to believe Jthat the personp
talnecT had taken property from tho—store in which he wap em-
pTayctLwou 1lJ not tirvT*rbeeii a defense to hin\ _pr_the store in
the subscquent syjt.by the suspect

In any event subsequent to that case the Iegislatluresk

e passed chapter 229 Laws of 1959 making shoplifting a diktihf.
crime, authorizing a peace officer to make an arrest without”

V* a warrant Lor that misdemeanor, even though i1t was not commit
in his presence, and made "reasonable cause'" a defense to cer
tain civil actions brought against the peace officer by a per-
son suspected of shoplifting. The loose language of the "last’
mentioned section was criticized by Professor Arvil A. Morris,]

34 Washington Law Review 308. Repeal of that section and >j3b
stitution therefor of chapter 70, Laws of 1967 brings us " m
T/ your questions. * 1 yV-\

» f !

You ask for a legal interpretation of "reasonable grounds™*
as that term is used In the statute. The statute itself defingBil
the term as follows vV

, - -As used iIn this section, T“reasonable,
grounds®™ shall include, but not be limited to,
knowledge that a person has concealed poses-

- - - - - *
sion of unjnirchased merchandise of a mercantile 1 ft=)
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establishment

Because the determination of what "reasonable grounds™
might include is susceptible to so many variables, dependent
>upon the particular circumstances iIn the context of which tife®
term is sought to be defined, it is impossible to define the
term with any precision. (Bertalnlv® _the fact-finder 1iIn a
suit iIn which the new statute is involved will, in most cir-

c umstances , dectUe~\vnether the merchant had reasonable grourtds
Tto detain the suspecL. Soma general observations may be ma32V
however'™ Whetner tne~detention contemplated by this section® N
IS an arrest, it does seem clear that it is something akin tg&3"
arrest and that the general criteria for determining an®of- nT*fI
ficer®s right to arrest for a felony provides guidelines..

State v. Massey, 68 Wn. 2d 88, 411 P. 2d 422 (1966) -he Wae

in »ton Supreme Hlourt outlined these rules as follows: ch tu
P .
.oo. (1) An officer has cause for an arrest if 4,f’
he has reasonable grounds for suspicion, to- j
gether with evidence of circumstances to war” \Y

rant a cautious man in believing the accused to .,

be guilty. State v. Hughleft, 124 Wash. 366, ,
214 Pac. 841 (1923). (@2 An officer has prob- V =
able cause to arrest without a warrant if he has
knowledge which would convince a cautious but €
disinterested person that the accused is guiltyl

ol a felonious offense. State v. Darst, 65 Wn. N.

2d 808, 399 P. 2d 618 (1965); State v. Smith, 56

Wn. 2d 368, 353 P. 2d 155 (1 v. Ohio, -* P
379 U.S. 84, 13 L. Ed. 2d 142, 85 Sup.Ct. 223 >f 9
(1964); Wong Sun v. United States, 371 U.S. 471,

9 1. Kd-~2A41, S3 sup. Ct. W(1963). (©)

An officer 1is not required to have knowledge of t=
evidence sufficient to establish the guilt of 4

the accused beyond a reasonable doubt. Draper

v. United States, 358 U.S. 307, 3 L. Ed. 2d 327,
77"Sup r E€T"3"9"(1959)."

By paraphrasing the above rules, substituting shopkeepeijT
where officer appears, detention where arrest appears, and
shoplifting where felonious offense appears, it is suggested w jfi
that a fairly good set of guidelines are set out for a mer- TV
chant wishing to stay within the terms of the statute being .
discussed, at least until more precise rules are defined by ptm

the courts iIn construing the term as used iIn this section. ifchBi
ur J*.

e *

o Y .
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Your nexL question— what is a reasonable time? — like
the previous question, is not susceptible to precise defin-
ition. The definition within the statute is:

", . . "reasonable time®" shall mean the time 'iff&
necessary to permit the person detained to &™* =
make a statement or to refuse to make a state-; <4
inent, and the time necessary to examine employ- ™K 2
ees and records of the mercant ile estab lisliment/ . **

relative to the ownership of the merchandise.™
Wiy £

d

It is obvious that here the legit lature liass expanded ©tie '2
term "reasonable time" beyond the confines inherent in the term
as It was understood at common law. Perhaps tire most precise
statement of what a reasonable time for detention is, absent 'rt
statutory authority, is found in Commeil "f*' of the Restatement,”

of Torts 2d, 120 A, which reads: « o ft o
i

"The privilege 1is one of detention on the prem-,« o
isos for only the time necessary for a reasonable!
investigation. 1Investigation does not mean dis-
covery of all of Lhe facts, but only such inquiry
as may reasonably be made under the circumstancesf
promptly and without undue detention. What is a
reasonable Lime will depend upon all of the cir-
cumstances, 1including the naLure of the misconduct #* Vs¥
suspected, the amount 1involved, Lheexplanation or ©

denial offered by the other, his willingness to ,, Atl”
cooperate, and tie time required to consult read- -
Ilv available sources of information. Normally, *

such a reasonable time will be short. Fifteen

minutes may be too long where all that is neces- & * #
sarv is to ask a clerk whether the other has paid. v
If the detention is continued beyond the time >
reasonably nJcessary for invcsligation, the actor
Ts*Tfalfle &ir thn~ce"ssive Jelent"l~.7."A-———————

The statute authorizes detention beyond that set”forth
in the underscored portion of the quote to the extent that it
permits detention for '"the time necessary to make a statement
or refuse to make a statement.' Detention for this purpose
was clearly not authorized at common law. See, Teel v. May
Department Store Co., supra.

JAi

Does "reasonable time"™ include the time necessary for ar\
officer to arrive on the scene? Of course, iIf an officer arrf
while the storekeeper is taking a statement or examining erapl
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r s"“.*-
and records relative to the ownership of the merchandise -
allegedly taken, clearly the merchant is within the terms of
the statute, and the defense afforded by it is available to (TR
him. A more knotty problem arises when an officer has not
arrived on the scene at the time the statutory purposes have -

been accomplished. Since the statutory definition JS,, in dero-
gation of the common law, and since a statute in derogat™L

common law is to be strictly construed,”Sutherland,fStat™*
Construction, 3d Ed. § 6201,” the cautious answer would bejthatl

a detention, after accomplishment of the questioning .relative 4
to the statement and investigation of the employees and urecopds” .
of the mercantile establishment, 1is unlawful; and, consequen

the defense afforded by the statute may be lost to a merchant#,.
seeking to avail himself of it. (A strong argument can be made,
however, reaching the opposite result. The iegislatureVijiB
presumed to be aware of existing statutes relating to te.”,shme"
subject. Hatzenbuhlcr v. Harrison, 49 Wn. 2d 691, 306- Bl i2d™X.
745 (1957). It IS’ thus presumed to be aware of the exisjtencef
of chapter 229, Laws of 1959. That statute, by singling QUtHi
shoplifting as a separate offense and authorizing a peaca®bf-j,
ficer to arrest without a warrant when he had reasonable,., %
cause to believe a suspect had committed that crime waJd

tainiy a legislative attempt to ease the dilemna "created by=fI1
the common law rules regarding unlawful detention and to fa*)"™*
cilitate prosecjulon of shoplifters. Morris, 34 Washington

Law Review 308. The repeal of section 3 of that act,>permitting
the defense of reasonable cause to be asserted by ap e ac e j
ficer sued as a result of such a detention, and a substifcutioi
therefor of the; present section granting a defense notlohly
to peace officers but to the owner of the store and hia™ alfE]not
ized employees in no way would indicate a recession by the
legislature from that position.\ , .m-Jf-

' \"

Because boLh terms, "reasonable grounds'™ and '"‘reasonable
tima'”, are incapable of accurate abstract definition, is
strongly urged that shopkeepers who. intend to vigorously avail”
theuselves of their right to detain shoplifting suspects cgn-"fjf
suit with their attorney regarding a standard practice tolbejff*"
followed by the store and its authorized employees relating \
shcpliicug. Certainly, what that practice might be will,Va
depending upon the type of business conducted and othep cir
cuiT.stances. - -\ JL. #

1?7 t

« mjNpA
Your final question has to do with the responsibility 0£»4 ;
a” shopkeeper to advise a detained suspect of his constitutional”™!
rights. There is at present no obligationi om the pmte of g*
private citizen, or for that matter, on police officers, to ?

advise a detained person of such constitutional rights as™tn®
v, , mna



Honorable Harold E. Wolf
May 19, 1967
Page Seven

right to remain silent, the right to an attorney, etc. Cer-
tainly, whether or not the suspect had been so advised would

in no way be material to the question of whether the shop-
keeper acted within his rights and within the terms of the
statute under discussion. Whether a statement obtained from
such a suspect without having first advised him of his consE
tutional rights would be admissible in a criminal prosecution”
IS an issue we do not reach iIn this opinion.

We hope this has been of some assistance to you. * LC*f
e Ve
Very truly yours,

JOHN J. OT"CONNELL
Attorney General

A
RICHARD A, MATTSEN
Assistant Attorney General

RAM:1Im
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k TP
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ALASKA RETAIL ASSOCIATION f

POSITION PAPER ON SB 123
RELATING TO THE DETE_N_%ION OF SUSPI_E‘;"‘ITI,:.D.%—IOPL!FTER%>

Nearly everyone will aqree that the crime of shonllftlng 1s epidemic
throughout the United States. The latest national figures Indicate that shop-
lifting causes losses to the consuming public amount to 3 billion dollars annually.
This, Indeed, contributes heavily to our present high cost of Ilvlinn. It has been
stated, moreover, that shoplifting, coupled with”~internal theft, 1s responsible

for about 30% of all business failures 1n the United States.

Specific figures on shopUftlng losses for Alaska are not available.
However, the Anchorage Chief of Police estimates that retailers of all sizes
throughout the State lose an average of $7,000 apiece each year. As there are
approximately 2,000 retailers of all types 1n Alaska, this means that Alaskans are

subject to a loss of $14,000,000 annually.

Existing statutes and municipal codes, 1f enforced, are adequate to
help combat the shoplifting problem. The main problem encounti -ed 1n Alaska, and
all other areas, 1n enforcement is the understandable reluctance of merchants, and
even professional store detectives, to apprehend suspected shoplifters for fear of

being subjected to false arrost litigation.

SB 123, relating to the detention of suspected shoplifters, would, we
feel, provide just the right degree of protection to merchants and thHr agents
against frivolous false arrest suits. This protection would encourage merchants to
make apprehensions when a cr*me 1s apparently In process, thus helping to combat

this very serious crime wave.



SB 123 is designed to allow reasonable protection to the merchant or
his agent without promoting undue harassment of customers and without violating
the rights of those who may be accused. It requires that the merchant, or his
agent, have reasonable grounds to suspect that a crime has been committed before
being allowed to detain a suspect. The circumstances of the detention must be
such that the merchant or his agent had specific, cause to believe a theft was 1n
process before he would have an effective defense under this law and that the

detention was accomplished in a reasonable manner and only for a reasonable time.

) ol

In summary, the general lack of prosecution Is probably the one single
factor which has contributed to making the crime of shoplifting so widespread 1n
our country. Professional shoplifters and, indeed, amateur thieves are encouraged

Xn ] Vr; - Py .IIV_ ‘V

In theif activities astiey feel secure 1n the knowledge that the merchant 1s re-
luctant to prosecute. As this reluctance 1s caused. 1n a large part, by the
merchant"s fear of false arrest suits, or criminal action for false arrest, we

feel that the provisions of SB 123 would aid greatly 1n encouraging retailers to

prosecute those who are stealing from all of us.

We respectfully urge your favorable consideration of SB 123 as we are
convinced that Its provisions will aid significantly in combating a serious and

costly crime - shoplifting.

Dean Ehrlch
Executive Director
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ANCHORAGE, ALASKA 99502 PHONE 277-5551 ?(3-
March 16 1971

Honorable William J. Moran, Chairman
Judiciary Committee

House of Representatives

Juneau, Alaska

Dear Chairman Moran:

While we were writing our comments on SB 136 yester-
day, Iitpassed the Senate. Apparently there was little notice
of any public hearing, if any. We believe this Bill deserves
closer review, for reasons given in the enclosures. Perhaps
none of these reasons came to the attention of the Senators
during its brief btay in Committee. By telephone today we
have requested the opportunity to be heard on this matter
(probably before the House Commerce Committee).

In the past, the fuel oil dealers (and subdividers)
have entered regulatory proceedings against us, before the
Commission. Although they admitted in their testimony that
the public should have a free choice among all forms of fuel
service, by their practice, and by the proposed amendment
(SB 136), they would perpetuate their monopolistic practices.

We believe that the purpose of "regulation™ would be
thwarted by trailer court operators and subdividers (and where
applicable, by apartment house owners) being left free to ex-
tract the "Kkick-back™ described by Mr. Hall (Executive Director
of the Commission), while refusing to allow natural gas service
to be offered to their tenants. Surely the Legislature would
not permit these practices to continue unchecked by the authority
of the Public Utility Act and Commission.

We would appreciate advance notice and opportunity
to appear when bearings are scheduled on this proposed amend-

ment.
Very truly yours,
ANCHORAGE NATURAL GAS COMPANY
By
Dale Teel
President
DT :kl
Enclosures

Subsidiary of Alcska Interstate Company
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P. 0. BOX 6288 3000 SPENARD ROAD
ANCHORAGE. ALASKA 99S02 PHONE 277-5551

March 15, 1971

Honorable Joe Josephson
and Honorable Ron Rettig
Alaska Senate

Juneau, Alaska 99801

Gentlemen:

We have just received copies of SB136, which would revise the definition of a
public utility for the purpose of avoiding "... .unnecessary regulatory procedures
over petroleum fuel dealers delivering to trailer courts and apartment buildings..."
except "when the consumer has no alternative in his choice of supplier of a com-
parable product at an equal or lesser price."”

We have obtained a copy of the comments made by Mr. Don Hall, Executive
Director of the Alaska Public Utilities Commission, regarding regulation of fuel’
dealers in general and this Bill in particular; Mr. Hall's comments were made in
response to an inquiry by Mr. Robert Butler, Deputy Commissioner of Commerce,
Copy of Mr. Hall's memorandum is enclosed; we believe his enclosures, which
are obtainable from Mr. Butler, may be quite helpful to you in following his
comments.

We have submitted our own comments on the fuel dealers' formal requests for
exemption from regulation (APUC Cause U-7-71 through Cause U—1-71) by letter
to the Alaska Public Utilities Commission, and copy of these comments is also
enclosed for your review.

We hope you will understand our position—that when the tenants of trailer parks
and apartment houses are precluded from the opportunity to receive or have natural
gas utility service, an effective monopoly may exist even though it may be shared
by two or more fuel oil dealers, which would be allowable without regulation under
the language of your Bill (SB136).

The "kickback" referred to in Mr. Hall's memorandum to Mr. Butler is of course

a central issue in this matter. We believe that such "kickback," wnich is referred
to In our letter as an "incentive payment,” explains the unwillingness of owners
and operators of trailer courts and apartment house projects to allow natural gas
eservice to be installed on their properties. In some cases, notably in the trailer
court called "Dimond Park Estates,” the owners are themselves also owners of the
fuel distribution system. This project involves 400 trailer spaces, and may at
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present dominate the house trailer market of the Anchorage area. No "kickback"

may be in effect on this project, but the restraint of competition through refusal

to allow natural gas service to be installed still would produce an effective monopoly
which fs normally cause for regulation.

Anchorage Natural Gas has always welcomed competition and has never sought to
Impose burdensome regulations upon underground oil and propane utilities. We do
seek to see elimination or control of practices which appear to be unfair to consumers
as well as to us. We believe that the Certificate of Public Convenience and Neces-
sity which was issued to us by the Alaska Public Utilities Commission is being ?
seriously infringed by continuation of such practices and that the best interest of

a lzirge portion of the public in our service area is harmed as a result.

All we ask is the opportunity to compete. We do not favor ".. .unnecessary regulatory
procedures,” nor are we seeking any competitive privilege other than relief from
"affiliated interest"” agreement by our competitors which effectively excludes'us from
an opportunity to compete., We do not believe SB135 can be administered to achieve
die intended purpose and still protect the public interest. We are opposed to this
Bill because:

1. Itwould foster — and legitimize — the continuation of "kick-backs" by
dealers of oil and propane to owners of trailer courts and apartment houses.

2. It would perpetuate the condition in which Anchorage Natural Gas is being
excluded from competition to serve trailer courts and apartment houses.

3. Itwould allow — and practically invite — price fixing by dealers of oil and
propane, and would thus be in restraint of competition.

4. It would foster the continuation of shoddy and unsafe installation of under-
ground systems for oil and propane, with obvious hazard to residents of
areas so served.

For the foregoing reasons, we would request that if hearings are scheduled on SB136,
we and our attorneys (Law Firm of Robison, McCaskey, Strachan, and Hoge) be noti-
fied by collect telegram or telephone so that we may have the opportunity to appear
and support our position as necessary.

Very truly yours

Dale Teel
cc: Mr. Don Hall and President

Each Commissioner
Alaska Public Utilities Commission
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.March 11, 1971

Alaska Public Utilities Commission

700 MacKay Building

338 Denali Street e
Anchorage, Aiaska 99501

- Cause Nos. U-71-7/U-71-11
Gentlemen: inclusive

This letter is in response to the various Notices received from the Commission
regarding Certification (or Exemption) of the fuel oil and propane dealers
(Applicants) Hated in the attached summary.

Alaska Public Service Corporation has been certificated by the Commission to
provide natural gas utility service in the greater Anchorage area and on the

= Kenai peninsula, and is thus in competition with these Applicants to serve
the energy requirementr of these areas. Our position is that such competition
Is in thj public interest and that regulation should not serve to inhibit such
competition. However the practices of various of these Applicants appear
to us to warrant an in-depth investigation by the Commission before a decision
is made to exempt any of the AppUcants from regulation by the Commission.

Specifically, we believe that competition is now being inhibited in many
instances, if not generally, through the mechanism of an "incentive" paid to
developers or owners of land on which these Applicants-* fuel delivery systems
are installed. The developers or owners of land served by Applicants under-
)und systems become "affiliated interests" and subject to jurisdiction of
e Commission, by their agreements or contacts v/ith the Applicants. We
= < nderstand the "incentive" is as much as &£ per gallon of fuel oil sold to the
fS. \ end user- served by these systems, and a lesser amount per gallon of propane.
; We further believe that as a result of such "incentive payments" the developers
or pwners are resisting or refusing to allow natural gas distribution systems to
be installed in the Applicants' areas of operations, or are discouraging their
tenants or customers from giving fair consideration of natural gas utility service
where it has been made available, thereby creating an effective monopoly by the
jfuel dealer serving the area. We further believe that in several cases some of
the Applicants or their affiliated interests are owners or otherwise in control
* of the land served by them and that in such cases natural gas has been placed
In an unfair position.
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e ""We believe that the Commission can and should move to prohibit the payment

" <&fsuch "incentives" by Applicants to the developers or owners of land and to
Restrain both applicants and developers and owners of Tiand from, discouraging
the acceptance of natural gas by the end users of fuel in their areas of operation
6h such land. We believe moreover that where Applicants are the developers or
owners of such land (or affiliated interests thereof), such Applicants should be
ordered not to preclude or resist the reasonable and lawful effort? of Alaska
Public Service Corporation (or other fuel sources) to compete for, attract, and
serve the end users of fuel in such areas, and should be ordered to cooperate
with Alaska Public Service Corporation (and others) as to access to the land
for the purpose of construction, operation, maintenance of natural gas distri-
bution facilities and appliances on such land.

- & A

If the foregoing position were to be adopted by the Commission, then Alaska

- Public Service Corporation would not oppose Applicants' requests for exemption
(more accurately, "partial exemption, under AS 42.05.711(c)") from the full
effect of regulation, specifically in whatever of Applicants' areas of operation
natural gas service ha:;, been made available to end users in such areas.

We recognize the benefits of having the Commission and its staff and resources
available to the public for receiving complaints and resolving matters of dispute,
and we believe the Commission should not suspend its jurisdiction in this res-
pect, or in the respect of safety (e.g., enforcement of the Pipeline Safety Act
of 1969), or in the resect of preventing collusion Or Conspiracies or practices
Which would inhibit competition both among the Applicants and by Alaska Public
Service Corporation, as a certificated natural gas utility serving most of the
Subject areas. We believe the Commission is empowered to achieve these
benefits without the need for the full extent of filings, hearings, fiscal and
6ther reporting, and formal Troceedings which would be costly and burdensome
(6 both the Commission and the Applicants.

fAppropriate legal briefs and additional comments will be supplied during the
dourse of these proceedings.

Very truly yours,

D'le Teel
0 President

tnc.i Listing of APUC Notifications to which foregoing letter per .ains

£ci  Each Applicant
Each Commissioner *



iSKA PUBLIC SERVICE CORrOIIATION
P.*C>rnoX C2US8
ANCHORAGE. ALASKA Attachment to APSC Letter 'oMsle |
-jf to Alaska Public Utilities Commission

Regarding Application of Various Fuel Oil & Dropane Dealers

For Exemption from Regulation as Public Utilities

Notice Reply
Cause No. Date Date Applicant
u-71-7 February 22 March 12 Standard Oil Company

1689 C Street
Anchorage, Alaska 99502

February 23 March 15 Peters Creek Fuel & Service, Inc.
Post. Office Box 128
Eagle River, Alaska 99577

V-71-9 February 25 March 15 Day and Night Fuel Company, Inc.
608 East Fireweed
And orage, Alaska 99503

U—~+1-40 February 25 March 15 Denali Fuel Company et al
1525 East Fourth Avenue
Anchorage, Alaska 99501

V-71-11 February 25 * March 15 Petrolane-Anchorage Gas Service, Inr.

1200 Whitney Road
Anchorage, Alaska

(Alaska Public Service Corporation opposes Exemption of above from regulation
except in the event, and to the extent, that natural oas service is made avail-
able to end users in each of the respective utility systems operated by the

above Applicants. Refer to attached letter and Legal Brief for further details.)

Certificate of Service
We hereby confirm that we have served a copy of this letter on Applicant(s)

listed above, by mail to the address(es) listed in the Notice(s) of Application;
and to each Commissioner Ly separate mailings.

BE! 11 71
March 11, 1971 Alaska Public Service Corporation

J IX Hit! !
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DEPARTMENT OF COMMERCE

TOt p

Mr. Robert u. Butler

Deputy Commissioner

Department of Commerce _DATE March 3> 1971
FROM: Don Hall SUBJECT: S. B. 136

Executive Director

Revision of

Alaska Public Utilities AS 42.05.701 @ ®
. Commission

SUMMARY

Complying with your request for comments on S. B. 136

is far easier said than done *s. you can see by the length of
this memorandum and the amount of back-up material that ac-

companies 1it. Therefore, |1 thought i1t might be helpful and

time-saving to summarize, at the outset, some of the main

points

1.

I have developed and documented. Here they are:

In my view, the question of whether fuel oil dealers,
or any other person or firm, should or should not be
Tegulated, or exempt from regulation, iIn whole or in
part, 1is properly a matter of legislative policy con-
cerning which administrators, such as 1, should not
comment. Therefore, 1 respectfully decline to make
any recommendation other than suggest the facts be
examined to see i1t they fTully support a finding that
Tegulation of the operations In question 1Is '‘unnec-
essary'" as indicated In the stated purpose of the
Bill.

The question should not be resolved solely on the
basis of alternative choices by the customer as to
comparable products and service related to the price
paid. Our research, and some cf the enclosures,
indicate that the following factors should also be
considered:

A, Public safety as evidenced by faulty con- \Y
struction, Taulty maintenance or unsafe
practices. At least two trailer homes
were destroyed by fire in Anchorage last
November, and another badly damaged, re-
sulting in an estimated loss of $40,000.

(See Exhibits A and B)

B. Trailer court owners and housing developers
sometimes 1ncur no investment toward the
installation of storage and/or pipeline
distribution facilities; yet receive a
kick-back of Ic per gallon on every gallon
sold for "dedicating”™ their trailer court
(or housing development) to oil.
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C. Complaints have been filed by consumers
who looked to the Commission for the
redress of grievances stemming from
allegations that fuel dealers have
failed to restore service quickly
during cold weather--even after re-
peated pleas for help. (See Exhibit R-1)

3. Fuel dealers, such as Petrolane, distribute propane
to trailer courts and apartment houses in much the
same Tashi“en that fuel oil dealers distribute their
product, but they are not exempt.” This does not
appear to be equal or fair treatment. Nor does It
appear reasonable that trailer court and apartment
house owners who operate their own oil pipeline
distribution systems should be regulated while
dealers who operate iIn other trailer courts and
apartments are exempt under* certain conditions.

4. The Bill would be even more difficult to administer
than sec. 42.05 .711 (©) of the present law because
of numerous practical difficulties. To put 1t more
bluntly, i1t would create an administrative night-
mare .

5. The Bill 1is poorly drafted, first™* because It amends
the wrong section. In my view, it should amend AS 42.
05.711 which deals with exemptions, rather than the
section containing definitions. Second, 1t does not
clearly state the legislative intent, despite the
effort to do so--which, incidentally is one of the
questions that seems to bother oil dealers about the
present law. They expect us to tell them what the
Legislature intended, and we simply don®"t know. For
example, the stated purpose makes reference to trailer
courts and apartments but does not mention dealers
who distribute fuel oil, by pipeline, to office
burldings and. housing developments. In my opinion,
it would be better to simply exempt fuel dealers
from the law completely (and without any qualifi-
cation) , iIf that i1s what 1i1s desired, rather than
attempt to meegulatc them only under the stated con-
ditions which would invite disputes between dealers
and their customers; yet leave the Commission virtually
powerless to resolve complaints fTiled with the Com-
mission.

6. There are approximately 73fuel dealers in Alaska now
subject to regulation that would be affected by
S. B. 136. Several of them have filed applications
with the Commission for total exemption from AS 42.
05 pursuant to AS 42.05.711 (d) thereof, or iIn the
alternative, for a certificate of public convenience
and necessity. IT S. B. 136 is enacted, these pending
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applications would, of course, be dismissed as
moot and all other dealers would be relieved
from the necessity of even fTiling applications.
Further, any that might be subject to regulation
in the future could very easily avoid i1t by
changing their price i1If the customer was iIn an
area iIn which he had one of the alternative
choices mentioned in the Bill.

>/. By order of the Commission all fuel dealers are
temporarily exempt from all provisions of AS 42,05
"until April 1, 1071 to give them .ample opportunity

to file applications with the Commission. (See Ex-
hibit D) It was for this reason we stated, on
pag” 16 of our TfTirst annual report, that it ".._would

be no surprise to the Commission iIf they should seek
legislation to specifically exclude their operations
from regulation under the APUC Act.”

DETAILLS

Your request for comments on Senate Bill No. 136
brings up a rather delicate question of policy; namely,
whether 1, as an administrator of the APUC Act, should take a
.position as to whether or not petroleum fuel dealers should be
exempt from the Act under certain conditons . In the past I
have consistently refused to take a position either for or
against the regulation (or exemption) of any operation. I
see no reason why 1 should now. However, 1 owe It to you,
and to the Legislature, to report some pertinent background
facts- that may be of some assistance In arriving at an
appropriate decision. (See Exhibit 06

In the first place, the problem does not relate soley
to the price the customer pays which seems to be the main thrust
of the proposed amendment. There iIs also the matter of safety
to be considered. This was first brought to our attention here
in Anchorage on November 23, 1970 when a fire destroyed two
mobile homes and bablv damaged a third one--all reportedly due
to a malfunction in the Shato Trailer Park®"s community fuel

system. The damage was estimated at $40,000 (See Exhibit A,
attached).

I am also enclosing photos indicating that sub-standard con-
struction practices are employed in a number of mobile home
courts iIn Anchorage that are served directlv or indirectly
by local fuel dealers. (See Exhibit B) I cannot honestly
affirm that all of the pictures portray systems instnllcdby
=fuel oil distribution firms as distinguished from those iIn-
stalled bv propane distributors (which, 1 note, are not iIn-
volved In S. B. 136). Some may be owned and operated by the
owners of the trailer parks rather than by dealers. But 1
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understand they all are served via pipelines from central
storage tanks and that tenants generally do not have a free
choice of furnishing their own individual fuel tanks and of
purchasing oil dircctly from any local fuel dealer they may
select.

While on the subject of safety, | must report that
the Federal Department of Transportation has entered into an
agreement with the APUC whereby the Commission will endeavor
to enforce the Federal safety standards which are applicable
to all gas pipelines in the State (See Exhibit C). This
agreement was made pursuant to Section 3 (b) of the Natural
Gas Pipeline Safety Act of 1968, and the rules and regulations
issued thereunder (See Exhibit E). If we had not entered into
this agreement, the Federal Department of Transportation would
have already preempted the entire field of gas utility safety
regulation in Alaska. Thus, unless the State desires to lose
ejurisdiction over gas pipeline safety, by default, it really
has no choice but to help the Department of Transportation
eenforce its regulations. I wrote you a memorandum on this
subject dated February 6, 1971, a copy of which iIs attached
hereto as Exhibit F.

The main point of what | have just said about safety
iIs this: How can the State reasonably exempt distributors of
oil by pipeline, as to safety, (or as to anything else for
"that matter) and at tne same time subject distributors of pro-
pane to all the provisions of AS 42.05 including safety? It
would seem that the public need for regulation, or the justifi-
cation for exemption from regulation, should not rightfully de-
pend upon whether the pipeline distributor sells oil or gas.
After all, they both sell an essential fuel that heats trailers
and they distribute i1t by pipeline as well as delivering their
product to individual customers. I say this only to point out
a basic inconsistency--not because | have taken a position for
or against the regulation of either kind of a fuel distributor.

Another 1inconsistency of S. B. 136 is that i1t singles
out, TfTor special treatment, fuel dealers that distribute pe-
troleum products to the public for compensation while ignoring
the fact that many mobile home court owners, who also dis-
tribute petroleum products to their own tenants fo~ compensation
via pipelines, would still be subject to regulation. This does
not appear to be fair or reasonable.

Your attention is invited to the fact that this
entire matter i1s now before the Commission iIn Docket No. U-70-85
and two orders have been written. A copy of the entire Tile
in this proceeding i1s attached as Exhibit D of this memorandum.
We are now in the process of issuing public notices so that all
persons and firms in the entire Sta*? that may be utilities
under AS 42.05.701 (2) (®) or () will have an opportunity to
comply with the Commission®s order that they must apply for a
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certificate covering their operation as a condition precedent

to considering their applications for exemption. The 6

fuel dealers that have already filed the required applications
seek complete exemption from AS 42.05 pursuant to AS 42.05.711 (d)
Alternatively, they desire a certificate. They now have until
April 1, 1071 to make application pursuant to our order dated
February 2, 1971 in U-70-85. But 1f they can get the law amended
to exempt them from regulation, obviously those that have not
applied will be spared the trouble of making application and the
Commission will simply dismiss the applications then pending.

I understand the fuel dealers are not at all happy
with the Commission, mainly because i1t has not felt free to
go along with their contention that the Legislature never in-
tended to regulate them i1n the Tfirst place. This may be so.

eMaybe it was a legislative oversight that they appear to be
utilities, but who are we to say it was? |If that i1s all that
iIs involved, then certainly this Legislature is In a position
to correct the oversight.

I am not yet in a position to give you completely
reliable figures on the full extent of the problem of regulating
oil distributors (@as defined by AS 42.05.701 (2) (E)) or_of
regulating natural or manufactured gas distributors (as defined
by AS 42.05.701 (@ (D)), but I do have a pretty good idea from
our own research (with the aid of Carl Sullivan representing
the Oil Hea*~ Institute) and from other sources including the
State Revenue Department. With the above qualifications, this
is approximately what i1t looks like now for the entire State:

Kind of Fuel Distributed by
Pipeline to 10 or More Customers

oil Gas
Number of Cities 7 5
Number of Locations 47 33
Number of Operators 73 2
Number of Customers 2,413" 863

/ From the standpoint of administering AS 42.05 as

/ applied to allutilities presently defined as such by AS 42.05.
/ 701 @ (E), Ishudder to think of i1t as though cold steel were
/ being plunged into my warm quivering human flesh, particularly
| so iIf the ADUC is going to have its budget cut for next year.
V Just think of 1t. We now have 125 regulated utilities. This
x~would increase the total to 198, a 63% increase. llov in the
wuTld coulld we reasonable be expected to do an adequate job of
regulating that many more utilities, with no more personnel
than we now have is i1ncomprehensible. On the other hand, i1f the
Legislature feels that these operations should be regulated we
shall just have to do the best £ can with the resources placed
at our disposal--but, you can depend upon i1t, we shall b"
severely criticized. IT we had any i1dea of how many utility
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operations of this kind thcTe may be, we would have requested
a lot more personnel than we did ask for iIn our great ignorance.

I think the underlined part of S. B. 136 will create

administrative problems that just won®"t quit--ever. For ex-
ample:

1. Who will decide disputes between consumers and the
dealers that serves them as to whether or not the
consumer has ""'no alternative in his choice of
supplier of a comparable product and service at an
equal or [17?ceer price,"--the dealer, the consumer,
or the Commission? If there 1Is a question as to
whether the Commission has jurisdiction to enter-
tain the customer complaint, how would it be
decided?

2. What is a "comparable product”? Would i1t include
natural or manufactured gas? Would the decision
be based upon the BTU content of the fuel?

3. Would the words '"and service™, following the word
Pbroduct”™ i1nclude electric service since 1t might
be argued that electricity furnished for space
heating i1s a "comparable'™ service because both
would supply trailer homes and apartments with
heat, for cooking and space-heating?

4. In determining whether a comparable product or
service could be purchased at "an equal or lesser
price”, what would be the common denominator for
the determination as between heavy (like PS 500)
and light oil (like diesel 182), propane, natural
gas, and electricity? Who would decide disputes
in this regard?

Getting back to the stated purpose of S. B. 136, 1
note that the expression 'unnecessary regulatory procedures”
iIs used. This 1is precisely the main issue now before the Com-
mission in U-70-85. (See Exhibit D) The law under which gas
and propane distributors arc now seeking exemption is AS 42.05.

711 (d) which provides that the Commission, '"... on a finding
that no legitimate public interest will be served, may exempt
a utility from all or any portion of the chapter.”™ It may

develop that the Commission will find, after a public hearing,
that they should be exempt from some, all, or no provisions of
AS 42.05. S. B. 136, if enacted, would simply mean the Com-
mission would dismiss all the applications then pending, and
close the proceeding as the i1ssue would be moot. This 1iIs pre-
cisely what was done iIn respect to a case involving the
regulatory status of the Kcnai lipeline Company when the law
was amended (in 1968) to specifically exclude it.
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Mr. Robert E. Butler -7- _March 3, 1971

Another thing | notice about the stated purpose of
S. B. 136 i1s the fact that i1t iIncludes dealers delivering to
trailer courts and apartment buildings, but excludes those
that may possibly be delivering to other multi-tenant struc-
tures such as office buildings. Still another situation that
I actually know of here In Anchorage is not covered by the
stated purpose.= In this regard, | refer to a dealer here who
furnishes oil to an entire housing development via pipelines
connected with a central storage tank. It does not seem
reasonable that such an installation would be exempt i1f others
of a similar nature, that are mentioned, are included.

In short, Mr. Butler, 1 think S. B. 136 1is poorly
drafted and would cause more administrative headaches than it
could possible eliminate i1If 1t iIs passed. Further, 1 do not

think 1t would be fair to exempt petroleum fuel dealers without
also, exempting dealers who distribute propane or manufactured
gas.

I hope I have covered the subject adequately.

By f£)

DH zeb
Enel.



Colored Photos of Two Trailer Homes
Destroyed by Fire and Another Pauly

Damaged

EXHIBIT A



Photos Indicating Sub-standard Oonstructicn
Practices in Mobile Home Courts in Anchorage

Served Directly or Indirectly bv Fuel Dealers

=EXHIBIT B



Copy of Complaint Filed Before the Alaska
Public. Utilities rritn bv T. Joseph Tiraoclli
and Gloria Tirnnclli vs. Denali Fuel Comonnv, 1Inc.,
John Ml acker, Jack Linton, and Jack Wong, a
Partnership under the Name of PARTNERSHIP
D/B/A PLAZA 36

and

Newspaper Clipping Regarding Suit Filed in Court

EXHIBIT B-I
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Agreement Between the Secretr.ry °f
Transportation and APUC Under Section

S (b) of Gas Pipeline Safety Act of 1968

EXHIBIT C



U-70-85
In the Matter of the Certification of:

Alaska Fuel and Transfer, Inc., Denali Fuel Co.,

AAA Fuel, Inc., Fairbanks Fuel,

Arctic North Star Fuel, Petroleum Sales,

Ace Fuel Service, Peters Express,

Day fi Night Fuel, Inc., Northern Gas and Oil,
Inlet Fuel Co., Sourdough Heating, Inc,
Spenard Fuel, Inc., Johnnie®"s Express

Peters Creek Fuel,

and Others Similarly
Situated.

EXHIBIT D



Natural _Gas_Pipeline Safety Standards
Prescribed bv Department of Trnnsportntion
Pursuant to Natural Gas Pipeline Safety

Act of 1968

EXHIBIT L



Memorandum to Mr. Robert E. Butler
dated February 6, 1971

"Gas Pipeline Safety”

EXHIBIT F



Copy of Your Memo to Me of February 24, 1971,
and Copy of Senate Rill 136, Requesting My

Comments

EXHIBIT G



Copy Corrected
Toiiru.irv 24, JO71

NOTICE OF APPLICATION FOR

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

The ALASKA PUBLIC UTILITIES COMMISSION hereby gives
notice that the STANDARD OIL COMPANY, an Alaska Corporation, has
filed an application (Cause No. U-71-7) for an exemption from Sections
221 - 281 of the Alaska Public Utilities Commission Act (AS 42.05) or,
in the altemative (under protest) for a certificate of public convenience
and necessity to fumish fuel oil delivery products public utility service
in the following areas: Trailer City, 447.0 Emard St., South Mountain
View, Alaska: Maggies Trailer Court, 4503 Spenard Road, Anchorage,
Alaska. The applicant states that the rate charged to its cutomers is
24._4 cents per gallon of fuel oil. More detailed information may be ob-
tained from the applicant through its Attormey in Fact, Mr. Victor S. Schutcky,
whose address is 16"9 C Street, Anchorage, Alaska. The complete filing
is available for Inspection at the offices of the Alaska Public Utilities
Commission, 700 MacKay Building, 338 Denali Street, Anchorage, Alaska
99501.

Yy interested party may file with the Commission by 4:30 P_M.
on March 12, 1971, a statement of his views and specific reasons in favor
of, or in opposition tc, the granting either of the exemption as requested
or else of authority to the applicant to operato as a fuel oil delivery products
public utility, together with written confirmation that the same statomcnt

has also boon served on the applicant.

DATED at Anchorage, Alaska this 22nd day of February, ,1971.

* J. Lowell Jon.7»™
Deputy Director



NOTICE OF APPLICATION FOR

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

The ALASKA PUBLIC UTILITIES COMMISSION hereby gives
notice that the PETERS CREEK FUEL &*SERVICE, INC. has filed
an application (Cause No. U-71-8) for an exemption from Sec-
tions 221-281 of the Alaska Public Utilities Commission Act
(AS 42.05) or, ir. the alternative, (under protest) for a
certificate of public convenience and necessity to furnish
fuel oil delivery utility service in the following areas in
the vicinity of Eagle River, Alaska: Lazv Mountain Trailer
Court, Sunny Eagle River Trailer Court
Eagle River Heights North Subdivision. The applicant states
that the rates charged at present to its central distribution
system customers are 24.4?1/gal. for No. 1 heating oil and
23.2?1/gal. for No. 2 heating oil. More detailed information
may be obtained from the applicant whose address is P. O.
Box 128, Eagle River, Alaska 99577- The complete filing Is
available for inspection at the offices of the Alaska Public
utilities Commission, 700 MacKay Building, 338 Denali Street,
Anchorage, Alaska 99501.

Any interested party may file with the Commission
by 4:30 PM on March 15, 1971, a statement of his views and
specific reasons in favor of, or in opposition to, the granting
either of the exemption as requested or else of authority to
the applicant to operate as a fuel oil delivery public utility,
together with written confirmation that the same statement has

also been served on the applicant.

DATED at Anchorage, Alaska this 23rd day of February, 1971-

J. Lowell Jensen
Deputy Director



NOTICE OF APPLICATION FOR

CERTIFICATE OFf PUBLIC CONVENIENCE AND NECESSITY

The ALASKA PUBLIC UTILITIES COMMISSION hereby gives
notice that DAY AND NIGHT FUEL COMPANY, INC. has filed an application
(Cause No. U-71-9) for an exemption from Sections 221-281 of the Alaska
Public Utilities Commission Act (AS 42.05) or, in the alternative (under
protest), for a certificate of public convenience and necessity to furmish
fuel oil delivery public utility service (through central tank and pipeline
distribution systems) within the following service areas: Top Hand Trailer
Court, 2409 McRae Road, Spenard, Alaska; Grizzly Trailer Court, 4222
Spenard Road, Spenard, Alaska. The applicant™s stated rate is 23.7$ per
gallon of fiel ocil. Its tariff also provides for a $25.00 deposit and month-
ly customer billing. More detailed info-matlon may be obtained from the
applicant whose address is 608 East Fireweed, Anchorage, Alaska 99503.
The complete filing is available for inspection at the offices of the Alaska
Public Utilities Commission, 700 MacKay Building, 338 Denali Street,
Anchorage, Alaska 99501.

Any interested party may file with the Commission by
4:30 P.M. on March 15, 1971, a statement of his views and specific rea-
sons in favor of, or in opposition to, the granting either of the exemption
as requested or else of authority to the applicant to operate as a fuel oil
dellvory public utility, together with written confirmation that the same

statement has also been served on the applicant.

DATED at Anchorage, Alaska this 25th day of February, 1971.

Deputy Director



NOTICE OF APPLICATION FOR

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

The ALASKA PUBLIC UTILITIES COMMISSION hereby gives
notice that DENALI FUEL COMPANY/DENALI DISTRIBUTORS, INC. has
filed an application (Cause Mo. U-71-10) for an exemption
from Sections 221-281 of the Alaska Public Utilities Commission
Act (AS 42.05) or, in the alternative (under protest) for a
certificate of public convenience and necessity to furnish
fuel oil delivery public utility service (through central tank
and pipeline distribution systems) in the following locations
in the Greater Anchorage and Eagle River areas: Alaskan
Village Mobile Home Court,..Chateau Trailer Court, Clearwater
Trailer Court, Cowdery Brothers Construction, Dimond Estates,
East Anchorage Trailer Court, Forest Park, Four Seasons,
Frank®s Trailer Court, Glacier.Terrace Courts, Green Acres,
Johnson Trailer Court, Kathy C Estates, Kluane Terraco, La
Honda Trailer Park, Mountain View Trailer Court, Muldoon
Estates, Penguin Trailer Court, Piper Trailer Court, Plaza 38,
Rangeview Trailer Park, Rebischke"s Court, Riviera Terrace,
Scenic View, South Park Estates, Spruce Park Trailer Court,
Totem Trailer Court, Trails End Trailer Court, Vagabond Trailer
Court, Wa~crbury Trailer Court, VJhite Birch Trailer Court,
Hamilton Park, Ocean View Subdivision and Palo3 Verdes Sub-
division. The applicant has filed a tariff which includes
its rates and regulations relating to security deposits,
installation charges, connection fees, automatic refueling,
service labor charges, billing period, and terms of payment.
The stated rates are 23.7/ per gallon for No. 1 fuel oil aid
22.5yS per gallon for No. 2 fuel oil. The security deposit is
$25.00 and the connection fee is $15.00 per customer. More

detailed information may be obtained from tho applicant



whose address is 1525 East 5th Avenue, Anchorage, Alasku 99501.
The complete filing is available for inspection at the offices
of the Alaska Public Utilities Commission, 700 Mn®"Kay Building,
330 Denali Street, Anchorage, Alaska 99501.

Any Interested party may file with the Commission by
4:30 PM on March 15, 1971, a statement of his views and specific
reasons in favor of, or in opposition to, the granting either
of the exemption as requested or else of authority to the ap-
plicant to operate as a fuel oil delivery public utility, to-
gether with written confirmation that the same statement; has

also been served on the applicant.

DATED at Anchorage, Alaska this 25th day of February, 1971.

Deputy Director



DENALI DISTRIBUTORS, INC

EXHIBIT C

Applicant docs not desire to render a service to the
public in general, does not wish to hold itself out or offer
its service to the public at large and does not wish to dedicate
its operations to public use.

The business in which applicant desires to engage
itself consists of the delivery of fuel oil to mobile home
occupants in trailer courts and the delivery of fuel oil to
occupants of dwellings in subdivisions.

The facilities which applicant proposes to utilize
consist of bulk storage tanks in excess of 300 gallon capacity
located within the trailer courts, pipes extending from the
storage tanks in the trailer courts to the trailer spaces in
the trailer courts, and separate meters to measure the consumption
of each customer in each trailer court. The same facilities
are utilized iIn connection with a housing development, or
subdivision.

The typo of customers consist of mobile home and
-permanent home owners and occupants in specified trailer courts
and subdivisions. The number and location of the trailer courts
and subdivisions is presented in Exhibits 1 and E attached hereto.
The approximate number of maximum potential individual customers
in trailer courts ranges from twenty-four at Green Acres Trailer
Court and Piper Trailer Court to four hundrod at Dimond Estates.
At the present time, applicant proposes to deliver fuel oil
from pipes connected to a storage tank in each of six subdivisions;
namely, Hamilton Park Subdivision, formerly State Manor
Subdivision, Ocean View Subdivision, Kluano Torrance Trailer

Estates Subdivision, Palos Verdes Subdivision, Muldooii Estates



Subdivision and Sunny Slopes Subdivision. The remainder of
applicant™s proposed operations will be in trailer courts.

As part of its overall business of fuel oil delivery.
Denali Fuel Company presently engages in the delivery of fuel
oil to mobile home occupants in trailer courts and to occupants
of dwellings in Subdivisions utilizing the facilities outlined
above, except Denali Fuel Company presently has no operating
facilities at Muldoon Estates Subdivision, Sunny Slopes
Subdivision or Palos Verdes Subdivision. Denali Fuel Comnany
docs not presently deliver fuel oil to all of the potential
customers sbpccified as potential users in Exhibit I, since
many of the potential users presently obtain fuel oil, or a
different product for heating, from a competitor (See Exhibit I111)
of Denali Fuel Company. Denali Fuel Company, therefore, requests
that the Commission find no legitimate public interest in

regulating any of its operations. See Exhibit D.
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UEITALI DISTRIBUTORS, IHC.
EXHIBIT D

« No legitimate public interest is served by regulating
any of the business of Denali Fuel Company, or applicant herein,
because its business is not the type intended to be regulated,
does not have the characteristics of a business intended to be
regulated, and is already regulated by competition and other
governmental requirements. Furthermore, the Comml-_slon has no
Jurisdiction to regulate any of the business of Denali Fuel Company,
as no portion of its business is a defined public utility under
the Alaska Public Utilities Act, either literally or within the
Intent of the Legislature.

One of the marks of a public utility is the monopolistic
characteristics of its operations. This factor of monopoly gives
rise to a reason for public protection through control and regula-
tion. Contrariwise, the fuel oil delivery business, in general,
and with respect to centralized delivery systems in trailer court3
and housing developments, is a highly competitive business.

The sale of fuel oil by means of tank wagon delivery to
a common storage tank in a trailer court or housing subdivision
for further delivery through pipes from the common tank to cus-
tomers in the trailer court or subdivision is a merchandising
operation: the sale of a commodity and not of a utility service.
A metered sale to individual customers in the trailer court or
subdivision doe3 not change the essential nature of the transaction.

Another one of the distinguishing marks of a utility
operation 13 that it is affected with a public Interest. The dis-
tribution of fuel oil by the use of a centralized storage tank
and pipes directing the fuel to customers in a trailer court or
subdivision la not affected witli a public interest. There is no

holding out or offer to service the public at large. The, mere



fact that it may be considered to be of the nature of one of
the necessities of life should not affect an industry with a
public interest. A consumer in a trailer court or housing sub-
division is no more dependent upon obtaining fuel oil for heat-
ing from one supplier at a constant price than he is upon ob-
taining other fuels such as coal, wood, kerosene, liquefied
petroleum gas, or, for that matter, the same type of fuel oil
from a different dealer on an individual or pipeline basis.
There are many necessities of life, including such prime neces-
sities as food and clothing, whose distribution and sale are
made from a centralized location, but are not considered a public
utility subject to regulation.

The supply of fuel oil through a pipeline system
in a trailer court or housing subdivision makes no demands on
the public for privileges peculiar and characteristic of a public
utility; such as, the right to use public property and the exer-
cise of eminent domain over private property.

Because of the non-competitive nature of its operation,
an ordinary gas company is usually characterized by certain fea-
tures which are lacking in the case of a fuel oil supplier. The
fuel oil supplier employs the technique of marketing his product
through a pipeline system in a trailer court or housing develop-
ment on private property by permission of the owner. The installa-
tion of gas utility mains, by which the ga3 is delivered to users,
requires, generally, the use of easements along or across public
highways or the exercise of eminent domain over private property.

Furthermore, the operation of a public utility requires
a monopolistic form of business. In order to prevent the lack
of competition from affecting the service rendered to the public,

governmental regulation of such a business becomes a paramount



policy consideration. The delivery of fuel oil is a highly
competitive business and therefore does not meet the require-
ments for public utility regulation. .

For this Commission to determine under the provisions
of"the Alaska Public Utilities Commission Act that it is within
the public interest to exercise jurisdiction over and regulate
the sale of fuel oil, merely because the product is marketed
from a central tank through a pipeline system to ten or more
people, would also mean that the Commission could assume Juris-
diction over and regulate the sale of gasoline through all gaso-
line service stations in the State of Alaska. Certainly the
Legislature of the State of Alaska, in enacting the Public Utilities
Commission Act, did not contemplate, and could not have contem-
plated, any such broad interpretation of the Act. The Legislature
specifically included AS h2.05.711(d) in the Alaska Public Utilities
Act, authorizing the Commission to exempt an operation from any
or all portions of the Act when no legitimate public interest will
be served by regulating the operation. There is a distinct dif-
ference between the operation of a public utility engaged in the
sale and distribution of electricity, gas or water, or the rendi-
tion of telephone service and that of one engaged in the delivery
and sale of fuel oil. The distributor of electricity, gas or water
and the supplier of telephone service are generally the sole sup-
pliers of their particular product or service in and affecting an
entire community. The delivery of fuel oil is not so limited.
In the Anchorage area alone, there are at least thirteen suppliers
of fuel oil, each of whom compete with the others.

Attached hereto as Exhibit 1V is a survey of prices
posted by all fuel oil suppliers in the Anchorage area. It is
obvious from on inspection of this exhibit that there is a varia-

tion iIn pricing and that competition exists. The prices listed



in the columns for Wo. 1 and Wo. 2 fuel with a storage tank
capacity of greater than 300 gallons arc, to the best Informa-
tion and belief of Applicant, the rates applied with respect

to central delivery systems and are also the rates appliedto cus-
tomers who have a 300 gallon, or greater, tank and who arenot
connected to a central delivery system.

It is also an attribute of a public utility that it
be affected with a public interest. A mere legislative declara-
tion with regard to this is insufficient. This point the United
States Supreme Court has made clear in Wolff (Charles) Packing
Co. v. Court of Industrial Relations. 262 U.S. 522, 539. The
United States Supreme Court has also said the following in
Williams v. Standard Oil Cor,cany, 278 U.S. 235, 2hO:

"A business or property, in order to be
affected with a public Interest, must be such

or be so employed as to justify the conclusion

that it has been devoted to a public use and

its use thereby In of ect granted to the public.

- . - Negatively, it does not mean that a busi-

ness is affected with a nubile iInterest merely

because it 13 large or because the public are

warranted in having a feeling of concern in re-
spect of its maintenance."

In view of this statement, it would seem that the
Question of whether the business or delivering fuol oil from
& central tank through pipes to consumers in a trailer court
or subdivision has become clothed with a public interest would
turn in sc .e uegree upon the question a3 to whetner the public
has become peculiarly dependent upon the business and whether
the distributor-marketer has evidenced on intent to grant tno
use of the business to the public. The situation iIn the ca3e
of the centralized supply of fuel oil 13 very much like that

expressed by the United States Supreme Court in the cn3c of

Michigan Public Utilities Commission v. Duke. 266 U.S. 570:



“"Plaintiff is a private carrier. HI3 sole busi-

ness 10 interstate commerce, and It is limited

to the transportation covered by his three con-

tracts. lie liss no power of eminent domain or

franchise under the state, and no greater richt

" to use the highways than any other member of the

body public, he does not undertake to carry for

the public, and doe3 not devote his property to

any public use. He has done nothing to give rise

to a duty to carry for others. The public is not

dependent on him or the use of his property for

service, and has no right to call on him for
transportation.”
Each consumer in a trailer court or subdivision wherein a cen-
tralized supply system i3 located is perfectly free to obtain
his needs from someone other than the system owner. The con-
sumer can have an individual tank, barrel or container positioned
at his door for his own individual use.

A private business, operated under private contracts
and not devoted to a public use, should not by legislative fiat
or order of a public service commission be declared a public
utility, since there would be In a sense the taking of private
property for public use without Just compensation, inconsistent
with the duo process clause of the Fourteenth Amendment to the
United States Constitution.

There is not a dedication to public use of the central-
ized supply systems for fuel oil in a privately owned trailer
court or housing development. Fuel oil, marketed through a pipe-
line system in a trailer cour, or housing development, is not
sold to the general public like the utility gases. There is no
open offer of sale. The supplier is free to refuue to de-
liver to any individual consumer in the trailer court or housing
development. Furthermore, the means of tank wagon transportation,
necessary to Lring une product to trailer court3 and subdivisions,

and other incidental matters iIn connection with the transport 1-

tion, handling and storage of fuel oil, Indicate that the product
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is not adaptable to the sale, distribution and furnishing to

the public at large in unlimited quantities from a single dealer.
Necessarily, the service rendered by a public utility must be

so dedicated to the public that it becomes affected with the
public interest. There must be an offer to sell to and serve

the public generally, the right of use of public property, and

in most cases condemnation of private property. Such is not the
case in the sale of fuel oil to consumers in a trailer court,
housing development, or elsewhere. Each sale is an independent
sale and transaction between the seller and an individual customer.
The fuel oil supplier does not hold himself out, nor should he be
expected, to sell to the public generally.

The nature of the business of fuel oil delivery and
the methods employed for marketing its products, together with
the fact that there exists competition among the various dealers,
contradicts common dedication to the public use. It is the factor
of monopoly, absent in the case of centralized supply systems
herein under consideration, which gives rise to a reason for
public protection through control and regulation. Since the
supply of fuel oil in trailer courts and housing developments
is a highly competitive industry, to regulate the owners of the
centralized systems, designhed to more effectively market their
product in such locations, would effectively eliminate this
competition. The effect of an elimination of competition in
an already competitive industry was noted as follows by the
Ohio Supreme Court iIn Paramount Gas Utilities Co. v. Public
Utilities Commission (1932), 125 Ohio St. 211, 180 N.E. 897:

"I¥ any mercantile establishment, selling

its goods to the public in general, could have

its business adjudged as falling within the

Jurisdiction of th- Commission, and thereby

eliminate, or at least greatly diminish competi-
tors from unfairly coming.into a determined



field, evidently all distinction between

mercantile operations, carried on by persons,

partnerships, corporations, or associations,

and publie utilities, as now generally recog-

nized by law, would promptly disappear, and

the Commission would, quite, as promptly, be

completely swamped in any effort the Commission

might make to take care of the situation thus

arising, and the general provisions of the

public utilities law would become broadened

far beyond anythinr that the legislature ever

had in mind in the enactment of the public

utilities statutes.”

Denali Fuel Company, and Applicant under protest herein,
further contend that none of its operations are subject to the
Commission™s Jurisdiction because none of its operations fall
within the definition of public utility stated in AS *42.05.701(2).
The Commission contends that a central supply system for fuel
oil In a trailer court and housing development falls within
the definition of AS *12.05.701(2) (li). This Subsection requires
the owning, operating, managing or controlling of a pipeline or
system for distribution of petroleum products to the public for
compensation. Denali Fuel Company does not charge its customers
for the delivery of fuel oil through the ccntralizea system
located in trailer court3 and housing developments; i.e., there
is no charge to the customer for the use or maintenance of the
centralized system. Therefore, Denali Fuel Company is not being
compensated frr the customer®s use of a pipeline or system.

The Commission is also referred to Applicant®s iixhibit
B herein, for an illustration of other governmental means by which
standards are set with respect to various aspects connected with
central fuel oil delivery systems, thus illustrating that there

are already regulations imposed in the interests of the consumer®s

health and safety.



Name
of

Business

Ace Fuel

Arctic North Star
Durnie Heatinq
Dav and Night Fuel
Denali Fuel

Inlet Fuel

Katnai Oil

Union Oil

Snonard Fuel
Peters Crock Fuel
Alaska Heat
Norgas

Standard Oil

\

EXHIBIT 1V

COMPETITION SURVEY-FUEL OIL SUPPLIERS - ANCHORAGE

No. 1 Fuel No. 2 Fuel
(Stove 0Oil) (Furnace Oi; ) (Stove Oil
Price per
Gc.1. 300

gal. tank

or greater

24.7

24.4

22.7

23.7

23.7

247

22.7

22.7

23.7

23.7

23.7

21.0
21.1

th ™H tth th th th th th th th th th

Price per
Gal. 300
Gal. tank

or greater

23.5 £
23.2
21.5
22.5

22.5

th th th th

23.5
21.5 £
No
Delivery
22.5 £
225 £
22.5 £
20.5 £

NO
Delivery

No. 1 Fuel
Price per
Gal. Less
than 300
gal. tank
25.7 £
25.4 £
22.7 £
24 .75d
24.7 £
25.7 £
247
22.7
247
26.7
25.7

24.0

A th tH th th th th

23.1

*(Furnace

Oil) Price

per gal.

Less than

300 gal.

tank

24

24

21.

23.

23.

24

23.

21.

23.

25.

24

23.

21.

5

2

5

5

5

5

5

5

5

5

5

0

9

™ th th th th th th th th th th = th

Burner

-.Hourly Rate

Service [Burner

Work
Yes or
No

No
Yes
Yes
Yes
Yes
Yes
Mo
No
Yo-
Yos
Yes
No

NO

(Service

ia. Regular
JTime

«B. Overtime

a. $ 12.00
b. $ 10.00
a. $ 12.00
b. $ 10.00
ia. S 10.00
b. $ 27.00
a. $ 13.00
b. $ 19.50
a. $ 12.00
b. $ 14.00
a. $ 12.00
b. $ 13.00
a. $ 12.00
b. $ 17.00
a. $ 16.00
b. 8 24.00

-Y ~ u
Minimum
Charge

Per
Delivery

$ 10.00

None
Under

100 gal.

20 gal.
$ 10.00
None

$ 15.00
5 Gal.
Minimum

$ 10.00
25 Gal.
Minimum
$ 10.0J

Under
71 Gal.

, None

Twenty-
Four
Hour

Service
Yes or

No
NO
No
Yes
Yes
Yes
Yes
No
No
Yes
Yes
Yes
No

No



DENAL1 DISTRIBUTORS, INC.

EXHIBIT F

Applicant proposes to charge, Tfor fuel oil delivered
through individual metered units connected to applicant®s system
in a trailer court or subdivision, a price not to exceed the
retail price of the least expensive oil of a class suitable
to such customer®s needs based on the delivered price appertaining
to 300 gallon capacity tanks posted in the Greater Anchorage area,
RATES

Stove oil : $0,237 per gallon - No. i Fuel

Furnace oil : $0,225 per gallon - No. 2 Fuel
SECURITY DEPOSIT

Per Customer: $25.00
INSTALLATIONS

No charge to customer for installation of

storage tank, pipeline from tank to
location or meter setting.
CONNECTION FEE
Per Custoner: $15.00
This charge is made, only if necessary to
install cooper tubing from the meter
to customer®s furnace and for firing
furnace.
REFUELING
Automatic checking and refilling of the
Btorage tank provided without additional

Charge to customers.

SERVICE LABOR CHARGE

No charge to customers for repair to
meters, storage tank or pipes
between them.

Furnace Service (If requested): $13.00 per hour
$19.50 per hour overtime

CYCLE PILLING PERIOD
Monthly
TERMS ‘

1% service charge if bills not paid
, within sixty (60) days.



Denali Fuel Company, as it presently operates, posts
the above rates for customers in trailer courts and subdivisions
connected to a common storage tank located at the court or
subdivision. These rates are the same posted rates for all
customers having a storage tank with a capacity greater than
300 gallons. These rates do not exceed the posted rates for
customers having a storage tank with a capacity less than 300
gallons, who are not connected to a trailer court or subdivision
system.

No charge is made to any customer for the use or

maintenance of the centralized distribution system.



NoTICE or APPLICATION ToOR

CERTIFICATE OF PUC1lIC CONVENIENCE ANnD NECESSITY

The ALASKA PUBLIC UTILITIES COMMISSION hereby gives
notice that PETROLANE-ALASKA GAS SERVICE, INC., PETROLANE-ANCHORAGE
GAS SERVICE, INC., and PETROLANE-QUEEN GAS, INC. have filed a joint
application (Cause Mo. U -71-11} for an exemption from Sections 221-231
cf tho Alaska Public Utilities Commission Act (AS 42.05) or, in the altern-
ative, an application (under protest) of PETROLANE-ALASKA GAS UTILITIES,
INC. for a certificate of public convenience and necessity to operate as
on LF-Gfis fuel delivery public utility in the following areas: Dlasond Es-
tfii.es, Plana 36, Kathy O' Estates, Frank's Trailer Court, Alaska Village,
Trn<lni_Cjjty. TOp Hnr.d..-Maggie's and East Anchorage Mobile Home at
Anchorage- Bret View at Chuglak;_Badger Mobile Homos, Vt'avne”~s Trailer
Park, l.skeview Terrace, Birdview’ and Wildwood Trailer Court at FalrbanKs;
Ocean_cres.L..Mt. View TrftHgr Court, and M .B. Development at Ketchikan;
Mobil Haven and .Thunder. Mt. at Juneau; Perron's Trailer Couct. rif Vildr t—
The application contains tariffs which include rates and regulations relating
to deposits, connection fees, Installation, automatic refueling, service
labor charges, credit policies, taxes, billings, terms of payment, and other
provisions for sc.vice. Separate rate schedules are included for Anchorage,
Fairbanks, Juneau, Chuglak, Valdez and Ketchikan. More detailed information
May be obtained frem the applicant whose address is 1200 Whitney Road,
Anchorage, Alaska 99601. Tho complete filing is available for inspection ot
the offices of tho Alaska Fubllc Utilities Commission, 700 MacKey Building,
333 Denali Street, Anchorage, Alaska 99501.

Any interested party may ldo with the Commission by 4:30 P.M.

on March 15, 1971, n statement of hir views and specific reasons in lavor of,



or in opposition to, the granting cither of the exemption as requested
or else of authority to the applicant to operate as an LP-Gas fuel delivery
public utility, together with written confirmation that the same statement

has also been served on the applicant.

DATED at Anchorage, Alaska this 25th day of February, 1971.

J. Lowell Jens(en

Deputy Director
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 25, 1972
TO: Members of the House Judiciary Committee
FROM: Russell E. Mulder

SUBJECT: Uniform Probate Code

At various times since the adjournment of the 1971 session, the
Legislative Council has solicited the courts, the Alaska Bar As-
sociation, local bar associations and individual bar members to
study the proposed Uniform Probate Code and submit their comments
and suggestions. Attached are the replies received which you will
probably wish to consider concerning SB 248.

It Is encouraging to note that while both the Alaska Bar Associ-
ation and Probate Master Gray have offered various suggested
changes, they both are in agreement that the Uniform Probate Code
iIs an acceptable approach for probate revision.

I am also attaching a series of correspondence between Professor
Richard V. Wellman (chief drafter of the UPC), Frederick 0. Eastaugh
(one of Alaska®s members of the National Conference of Commissioners
on Uniform State Laws) and Charles Horowitz (also a member of the
National Conference) relating to the need for the retention of
certain provisions iIn the UPC which have been objected to by some.
The sections in gquestion are AS 13.16.0"M0 and AS 13.16.455. I be-
lieve Professor Wellman®"s explanations should be helpful.

Att.

REM:ic



jsntpmor Court

JShttc of JUnsha

THIRD JUDICIAL DISTRICT
m 941 FOURTH AVENUE, ROOM 224

ANCHORAGE, ALASKA STANDING MASTER
KEIFER L. GRAY 99501 PROBATE MASTER

June 15, 1971

Honorable Edward V. Davis
Acting Presiding Judge
Superior Court

Anchorage, Alaska

Dear Judge Davis:

In response to your request that 1 furnish you suggestions
in connection with the revision of the Probate Code to be
presented at the City Council chambers iIn this City on June
25 and 26 since I will not personally be here at that time,
you are informed that the following suggestions are made.

It 1s suggested that wherever the word 'county"™ 1is used that
we substitute instead "judicial district.”

ESTATES

Section 1-401, regarding notices under paragraphs (1) and
(2), 1t iIs suggested "10 days'™ rather than '"14 days'™ as set
forth iIn the proposed code.

Section 2-109> paragraph (1), add "provided the Native rights
through blood of any person so adopted may be retained if
provided for in the decree of adoption."

Section 2-401, the homestead allowance should be a minimum
of "$8,000" instead of "$5,000" as listed in the proposed
bill.

Section 2-502, add a paragraph (a) which states "Wills other
than self-proving wills under Section 2-504 may be proven by



Hon. Edward V. Davis
June 15, 1971
Page 2

the affidavits of the two witnesses to the will or, where
one witness 1Is deceased or cannot be located, by the testi-
mony of one subscribing witness and other proof satisfactory
to the Court."

Add Section 2-903. [Procedure for Non-Intervention Wills_]

IT the last will and testament of a decedent provides
that the estate shall be settled without the iIntervention of
any Court, title of the decedent passes to the devisee or
heirs on death. It 1s necessary only that the executor, or
person or corporation nominated in his place ITf he fails to
serve, submit the will to the Court, prove i1t, secure letters
testamentary, TfTile an Inventory, and submit proof of solvency.
Thereafter, the estate shall be managed and settled without
the i1ntervention of any Court. However, notice to creditors
requiring them to submit their claims within three months
shall be published once each week for four weeks In a news-
paper of general circulation In the judicial district where
the will 1s probated. The party probating the will may file
a final account with the Court i1f he desires and he shall
make a report of any iInheritance tax due the State or the
United States and pay the same from estate funds. Nothing
contained iIn this section shall be construed to prevent the
Court from ordering the filing of a final account iIf a petition
demanding a final account is filed by an heir, devisee, legatee,
creditor, the State or Federal Government or a person showing
he i1s adversely affected by the failure to file the account.
Provided further that a full and complete report must be
submitted to the Court within one year from the date of
filing such will for probate and that proof of final dis-
tribution should be filed simultaneously. Extensions beyond
this period of time may be granted only on a specific order
by the Court for good cause shown and then not to exceed
six months.

Section 3-203(0, paragraph (1), substitute the figures ™"19"
for the figures "21."

Section 3-706, the last paragraph after the comma, instead
of "he may file the original of the iInventory with the court”
it should read "he shall file the original of the iInventory
with the court,” substituting the word 'shall" for the word



Hon. Edward V. Davis

June 15, 1971
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Section 3-1201(1), change the value from "$5,000" to "$6,000."

Section 3-1204, add paragraph (d), "The Superior Court may

authorize the disposal in a manner i1t prescribes of personal

property which has not been disposed of under this section

?y thedend of six months if no heirs or claimants have been
ocated."

Add Section 3-1205. [Settlement Directed by Court.]

When a judge receives information that a person has |
died in his judicial district leaving an estate of $6,000
or less and no qualified person has appeared to take charge
of the assets, the judge may immediately appoint some person,
corporation, or attorney to settle the estate iIn the manner
provided for in Section 3-1201 through 3-1204 of this chapter
or the appointee may administer the estate iIn the manner
provided for in the administration of small estates.

GUARDIANSHIPS
Section 5-103, item (1), the age should be '"19 years."

Section 5-104, the time should be "not exceeding one year
unless sooner revoked."

Section 5-204, add '"or has failed to properly exercise his
duties as such."

Section 5-207(e), add this paragraph to read, "A bond in the
amount to be fixed by the Court may be required of the guardian
as the circumstances require."

Section 5-209(d), add "at least once every year unless ordered
sooner."

Section 5-424, change tne age from "18" to "19."

From my examination of the Uniform Probate Code the above
suggestions for changes have been made. It i1s felt that the
code i1tself embodies an excellent change and one which sets
forth clearly the law in every case which would be a distinct



Hon. Edward V. Davis

June 15, 1971
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advantage to our present code since a great deal of our present
code has been built up solely through practice and does not

set forth the facts as i1t should. It is my belief that the
adoption of this code will greatly strengthen and simplify

the handling of probate matters in the State and It IS recom-
mended that i1t be adopted.
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Attention: Russell E, Mulder, Deputy Director
Subject: Proposed Probate Code
Gentlemen:

In response to your memorandum on this subject dated
October 4, 1971 addressed to members of the Alaska Bar
Association, and at the direction of the Board of Governors
of the Alaska Bar Association 1 report herewith the comments
of the Real Property, Probate and Trust Committee of the
association as reported to the Board of Governors at
Anchorage, 6 November 1971. These comments and suggestions
set forth the views of the Board of Governors. They are
not intended to be totally exhaustive, but do reflect
the views of the Association as expressed by the said
committee, as follows:

1. The committee, based upon comments of reviewers
in other states, considered recommending elimination or
revision of Part 3 of the UPC (Informal Probate and
Appointment Proceedings), (Article 3 of the work draft
copy of the Legislative Affairs Agency). Objections were
voiced In the belief that insufficient controls to protect
creditors and heirs was afforded. However, 1t is
concluded that sufficient safeguards are provided in the
uniform code and no objections are taken to Article 3 as
set forth in the redraft.

2. On the whole the UPC is acceptable, to the
committee with few exceptions which are listed below.

a. UPC Section 2-401, Article 11, Exempt Property
and Allowances (Article 4, Sec. 13.11.125 et sea. of v/ork
draft copy). The use of a description such as Homestead
Allowance 1 for the widow of decedent and for minor and



Page 2

dependent children might well be confused with the
"Homestead Exemption™ provided under A.S. 09.35.090, and
the exemptions provided in Sec. 13.11.130 of the work draft
copy may be confused with the exemptions provided by A.S.
Sec. 09.35.080. We read the probate allowances and exemptions
to be in addition to the homestead exemption and other
exemptions as now provided under A.S. 09.35.080 and
09.35.090. We recommend that the probate code eliminate
the description "Homestead Allowance'™ and substitute
Widow™s and Childrens®™ Allowance™. Likewise, we recommend
the description "Exempt Property"™ be changed to "Personal
Property Allowance™.

b. Section 13.16.450 of the work draft copy in
conformance with the uniform code allows four months for
presentation of claims by creditors. We recommend this be
changed to ninety (90) days to conform to our present
probate code. Ninety days 1is considered sufficient, and
will shorten the length of the probate proceedings.

c. We disagree with the power given a foreign
personal representative under Section 4-201 of the UPC,
which requires only that the non-resident fiduciary may
secure removal of assets of a non-resident decedent from
Alaska upon furnishing a copy of his appointment and an
affidavit as to death, Alaska administration, and entitle-
ment to payment. Nothing is said or provided concerning
Alaska debts of the non-resident decedent, except that
should a creditor in Alaska know of the death and the
whereabouts of assets in Alaska, that creditor may object.
This iIs considered inadequate and likely to result in no
recovery in most cases. Suilt against the foreign
representative in the foreign jurisdiction is not a good
remedy. We recommend that Sec. 4-201 be expanded to
require some notice to Alaska creditors prior to removal
of the assets from Alaska. We would add the following
additional requirement to Sec. 4-201.

"In addition to the foregoing requirements
the domiciliary foreign representative shall
furnish to any person having possession or
control of personal property, or other
asset sought to ke removed from Alaska,
proof that notice has been published in

a newspaper of general circulation in the
Borough or City where suck assets are
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located, at least once a week for three (@A)
weeks, that such property or other asset

will be removed unless objections are made.
Such notice shall specify the personal
property or asset and its location in Alaska."

d. Section 2-901 UPC (Sec. 13.11.315 of draft
copy) provides for deposit of wills with any court. This
should be restricted to the Superior Courts iInasmuch as the
inferior courts, particularly iIn sparsely settled areas will
not have the personnel or facilities to administer this
provision. Basically we feel that Sections 2-901 and 2-902
might well be eliminated since they will burden the courts
with additional duties, although it is assumed that the
rules of court would require a charge to be made? The
commentary to the UPC suggests that a central filing system
be established soon and a statute be enacted requiring the
registrar of the will to notify the central bureau so that
any inquiries could be directed to the central bureau. All
this seems unnecessary, and will require no end of additional
court rules, record keeping, etc.

Should any further comments be desired it is suggested
that you direct any inquiries directly to Kenneth McCaskey,
Chairman, Real Property, Probate and Trust Committee, Alaska
Bar Association, 921 W. Sixth Avenue, Anchorage, Alaska
99501.

Respectfully Yours,

Peter LaPate, President
Alaska Bar Association
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F. 0. Eastaugh, Esq.

Commissioner on Uniform State Law/s "0/a3/87, ly
P. 0. Box,1211
Juneau, Alaska 99801 - L'« «Koigr
Dear Commissioner:

Thank you very much for your letter of Novem-
ber 18, 1971 and the most welcome news contained

therein that the Uniform Probate Code now stands
a good chance of passage at the forthcoming session
of the Alaska legislature.

I have examined with interest the proposed,
changes summarized in Mr. Mulder®s memorandum
addressed to the members of the Alaska Bar Associa-
tion and your own comments.

Because of the pressures of my work, 1 will
be unable to do much more than call attention to
a matter which 1 hope will be reconsidered. It
iIs your lItem (4), which expresses a doubt concern-
ing the wisdom of establishing an absolute three-
year limit on commencing probate. I have talked
to our chief reporter, Richard V. Wellman, and
have asked him to write to you directly so that
you may have the benefit of his views on the
importance that the three-year limitation plays
in the Code. Would it be possible at the same
time for you to send him a copy of the material,
which you sent me so that if anything occurs to
him that should be called to your attention he
may be in a position to write you concerning the
matter. Will you please send me a copy of your

letter so that both he and I will be aware of
what each is doing.
Again, my thanks to you and my personal

regards to both yourself and Mrs. Eastaugh.

Sincerely,

CH:vm CHARLES HOPOWITZ

While talking to Professor Wellman 1 was
informed that he had just received a letter
from Professor Richard Effland of Arizona
State University that Arizona will probably
be introducing the Code at the next legis-
lative session.



THE UNIVERSITY OF MICHIGAN
LAW SCHOOL

Hutchins Hall

Ann Ardor. Michigan 40104

November 29, 1971

Frederick 0. Eastaugh, Esq
Box 1211

Juneau, Alaska 99801

Dear Fred:

Charles Horowitz telephoned recently to tell me that an
important Alaskan committee had decided to make affirmative
recommendations to your Legislature regarding the Uniform Pro-
bate Code. This i1s very good news. It puts Alaska with
Arizona which, as 1 learned only a day or so ago, now has a
totally favorable recommendation from a Law Revision Commis-
sion committee that spent a year iIn study of U.P.C.

Charles also indicated that he understood from your ac-
count to him that the Alaskan committee"s recommendation
would delete 83-108 which puts a three year from death time
limit on proceedings to probate wills or administer estates.
He asked me what | thought of this deletion and | responded
that i1t would make hash out of much that Article IIl is de-
signed to accomplish. He urged me to get my views on to
you. This letter is designed to do just that.

The Committees and Reporters who created U.P.C. were
not certain that three years from death was the correct
deadline for probatp and administration proceedings, but
they were unanimously of the view that some cut-off on the
possibility of probate and administration was necessary.

In Model Probate Code. 883 proposes a 5 year from death
time limit on probate and administration proceedings. The
statutory notes to M.P.C. report variations in state statutes
prescribing probate limitations ranging from one year to
twenty.

%
We know that at common law, there was no fixed time

limit barring probate of a will. But, i1t was also true
at common law that a will of land was like a deed iIn that
no probate was essential as a preliminary to use of a will

in evidence as a muniment of title.
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But quite apart from historic sources concerning limitations
on probate, 83-108 serves so many purposes in the functioning of
Article 111 of U.P.C. that its deletion will cause serious diffi-
culties unless it is offset by some careful re-drafting.

Consider these points:

(1) 3-108°s three year limitation on probate serves as the
time limit for contest of an informally probated will.

(2 3-108"s limitation serves to end questions concerning
late-discovered wills that turn up after an estate has been
distributed as intestate.

(3 3-108"s glimitation period settles"an“estate as inte-
state and as lien-free 1f no will iIs probated and no administra-
tion is commenced. “The public has been demanding®a way by which
inheritances can be perfected without an official act. Section
3-108 teams up with 3-101 to provide such a way. Few heirs will
be content with the fact that inheritances will be non-marketable
for the period prescribed by 3-108, so 1t"s unlikely _hat many
will avail themselves of the possibility. Nevertheless, it"s
quite important for good will purposes, and to restore public
confidence 1n probate, that the possibility be available. Even
those who use i1t may find title examiners insisting on a court
determination of heirship (hot barred by 3-108), but then again,
not all heirship patterns are disputable or difficult to prove.

(4) The bar of 3-108 on administration bars the elective
share proceedings under Article 11, Part 2.

(B) The limitations in 83-1006 will not make any sense if
3-108 1i1s deleted.

(6) Deletion of 3-108 seriously undercuts the effort re-
flected 1in Article IlI, Part 1 to make iIntestacy a recommended
estate plan for many persons of ordinary means. This objective,
in turn, 1Is iIntegral to the effort to re-establish confidence 1in
sole ownership until death, and in state laws governing inheritance

(7) Leaving 3-108 in the Code will not reduce the incentive
for many inheritors and fiduciaries to use protective adjudications
The time for the end of questions relating to inheritances can be

accelerated very appreciably by use of the formal proceedings pro-
vided in Article 111, Part 4 and in 83-1001 and 3-1002,
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I-hope you can get your committee to reconsider the pr
posal to abandon this important time limit. Please let me
know If 1 can be of any assistance in clarifying the matter

Sincerely

Richard V. Wellman

RvW:cjk

cc: The Honorable Charles Horowitz
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Professor Richard V. Wellman

The University of Michigan Law School
Hutchins Hall

Ann Arbor, Michigan ~0I01

Re: Uniform Probate Code

Dear Dick:

Thank you for your letter of November 29 which con-
tains exactly the information | was about to write you for.

I can accept all of the reasons you so aptly demonstrated
for the questioned provision in the Code regarding the three
year period of limitations for proceedings to probate wills or
commence the administration of estates.

However, we have a problem in Alaska that night not be
chared 1In the Lower Host of us have at one tine or another
been faced with the necessity of probating cstatco cone ten or
more year3 after death in order to clear title to realty. We
usually find it necessary to probate one or two estates 1iIn
order to clear title and are sometimes able to do 00 for a
nominal cost lose than the cost of a quiet title action.

Ac you suggest 3-103 nay be the perfect solution to such
problems, and 1f the limitation period of thin section will
not satisfy the title companies it could well be that the sug-
gested court determination of heirship could be handled at -
nominal cost to solve most problems.

Your coments or further suggestions would be helpful.

Our Legislative Council met this pa3t Monday and it is my
understanding this point v;as discussed but left for legisla-
tive committee action when the bill iIs Introduced. 1 am accor-
dingly taking the liberty of sending copies of this letter and
of your letter, to Senator Robert Ziegler, who is Chairman of
our Legislative Council and who will be most influential in
determining the action to be taken iIn the forthcoming session,

eand also to John iilliott who as you know is Director of Legis-
lative Affairs.



Professor Richard V* WsllInan
Page 2
December 3, 1971

As Charles Horcwits suggested, I am enclosing a copy of
the Code codified to conform to the Alaska Dill Drawing Manual
with the accompanying mer.cra.ndur. from Hu3sell E. Mulder, Deputy
Director* of Legislative Affairs.

I was i1n Anchorage laot week to attend Bob Eastaugh®3
wedding. Jin Bradley cams up for i1t. Avrun Grooa 1S reviewing
the Code for the Juneau Bar Association. Both Jin and Av wanted
to bo remembered to you.

Sincerely,

FOE:bh P. 0. Eastaugh
Encs.
cc: The Honorable Charles florowits
Senator Robert Zloglor Sr.
John Elliott, "Eeq.

soeNc n

I'SIW.2 "tc-i



NOTES

UNIFORM PROBATE CODE— ILLEGITIMACY—
Inheritance and the lllegitimate: A Model
for Probate Reform

I. Introduction

On May 2, 1968, the United States Supreme Court handed
down landmark decisias inLevy v. Louisianaland Glona v. Amer-
ican Guarantee & Liability Insurance Company.2 In Levy, five ille-
gitimate chilldren sued under article 2315 of the Louisiana Civil
Code3 for damages for the wrongful death of their mother. The
it was disnissed by the Louisiana district aourt, which held thet
illeggitamate chilldren had no cause of action under the Louisiama
statute. In Glona, a Texas domiciliary brought a diversity action
in federal district court in Texas for the wrongful death of her
illegitimate sm, caused by an autaomobile accidat in Louisiana.
The Texts district court dismissed the aut, holding thet under
Louisiana law the mother had no cause of action for the death
of her illggitimate chilld. The Supreme Court granted the petition
for cartioiari In Glona* and noted probeble jurigdicion in Levy *
With Jdustice Douglas writing for a mjority of six in each a0
the Court reversed both decisias, holding that the Louisiana
wrongful-dcath statute denied equal protection of the law both
o illgranate children and to their parats.

Levy and Glona, read narrosy, stand only for the proposition
that a sk«tc wongful-death statute cannot discriminate between
bacficiar cs dlely on Welesis of legitimecy. Read in treir broad-
et s, 1ioeer, the opinions in the two Gsts condemn gererally
any classification based on legitinecy. A major problem with the
opinions s that Justice Douglas did not specify the grounds on
which he based his dscision. Thus, the potentiial soope of the hold-
iIngs B open 1t qestion. Saveral recent cases/ have  interpreted
Levy to condemn all diessificatias based on legitimecy. Similarly,

TwHT . = 08 (1008).
2..301 U.i. 73 (1008).
3. l.a. Cl". Code Ann. art. 2315 (West Siipp. 1000).
<L 380 U.5. 0GO (1007).
5. 380 U.l. 025 (1907).

0. Justice. Black and Stewart joined Justice Harlan, dissenting, in both cases. 391
U.S. at 70.

7. See Kilg v. Smith, 892 U.5. 300 (1908), especially Justice Douglas, concurring, at
392 U.S. at : 30 (AFDC payments); Munn v. Munn, 450 P.2d 68 (Colo. 1969) (support);
R V. R ,431 S.W.2d 152 (Mo. 1908) (support); In re Estate of Jensen, 162 N.W.2d

801 (N.D. 1168) (inheritance). But see Strahan v. Strahan, 804 F. Supp. 40 (W.D. La.
1909) (Inheritance).

[112]



))re/(({,i (>111111(111.11 .18 I‘H\/e ai"lie:l FHS,ESi\E|y ﬂ’Et ﬂ‘E Levy rec—
soning should e extended by a test of "close scrutiny’” under the
equal protection clase ot the fourteenth amendment,”” to arees
of tre law other than wrongful death and should be extended
with equal force © the dhild-father relatioship as vwell & the
child-mother relaticghip®

One area of the law In which there tradiiaally hes been dis-
crimination agairst the illegitinvate & that of Ineritance. While
most states allov an illegitinate © interit from his mother by
intestate suocession on an egual footing wirth legitinete offgoring, 0
only three states!l allo.v an illggrtnate to inherit from the father
equally with legrtimate offgxing. Rather, most Stales require the
father formally to recognize or acknowledge his illegitinate off-
spring in order for the dhild t© be able 1O Iterit from tre father
by intesteoy. 2 In a few other states a judgrent in a patemity
action gives the illggitnate child the right to inerit from his
father B Not all states allov illggitnates to inerit fron the
mothers family, and only a few allov them t interit from the

8. The courts tend to apply a close-scrutiny test over classifications when the
interests at stake are deemed fundamental (see Harper v. Virginia Bd. of Elections,
383 U.S. 063 (1960) (voting) and Douglas v. California, 372 U.S. 353 (1903) (right of
the criminally accused to a proper defense)), or when the classification involved is
inherently suspect (see Brown v. Board of Educ., 317 U.S. 483 (1951) (race)).

9. The general consensus among the commentators seems to be that either a
dosc-scrutiny test should he applied or, in any event, the traditional state interests
in supporting discrimination against illegitimates—to encourage marriage, to dis-

courage promiscuity, and so forth—should no longer be considered "rational.” See
generally Krause, Equal Protection for the Illegitimate, 5 Mir.u. I.. Rr.wv. 477
(1907); Krause, Legitimate anil Illegitimate Offspring, of l.euy v. Louisiana— First
Decisions on Equal Protection anil Patermnity, 30 U. Cm. I. Rr.v. 338 (1909): Gray fc
Rudovsky, The Court Acknowledges the Illegitimate: Levy v. Louisiana and G lona v.
American Guarantee & Liability Insurance Co., 118 U. pa. I,. Rr.v. 1 (1909); Comment,

The Expanding Rights o\ the Illegitimate, 3 Cttnr.irroN L. Rev. 135 (1970); Note,
Equal Protection and the Applicability of l.coy v. Louisiana to Succession Lam, 44 Tut..
L. R fv. 040 (1970); Note, Inheritance Rights of Illegitimate Children Under the Equal
Protection Clause, 54 M inn. L. Rr.v. 1330 (1970); Recent Development, 21 Case W. Res.
L. R rv. 292 (1970).

10. See Note, Illegitimacy, 20 Brookiyn L. Rr.v. 45, 70-79 (1959).

11. Arizona, North Dakota, and Oregon have abolished illegitimacy as a legal status.
See Ami. Rr.w. stat. Ann. § 14-200 (1950) ("A. Every child is the legitimate child of
its natural parents. . . . B. Every child shall inherit front its natural parents and from
their kindred heir, lineal and collateral, in the same manner as children born in
lawful wedlock. .. .”); N.D. Cent. Code $ 50-01-05 (Supp. 1909) ("Every child is hereby
declared to be the legitimate child of his natural parents. ... He shall inherit from
his natural parents, and from their kindred heir, lineal and collateral. . . ”); Ore.
Rev. Stat. § 109.000 (1908) ("The legal status and legal relationships and the rights
and obligations between a person and his descendants, and between a person and his
parents, their descendants and kindred, are the same for all persons, whether or not
the parents have been married.").

12. See Note, lllegitimacy, 26 Brooklyn L. Rev. 45, 76-79 (1959).
13. Id.
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fathers fanily. 4 Furthemore, when a testator makes a beguest
o his “children” in a will, many states have construed thet term
to include only legrtimate children.6 Thus, most states discrimi-
rete agairst illggrtnates in treir inheritance lans, although there
are laal variations conceming the manner and extent of the dis-
crimination.
C In light of Levy and Gloria, and thelr progeny, the state in-
< heritance statutes that discriminate on the besis of legitimecy are
(of dubious acostituticelity.’6 Moreover, there hes been over the
pest decade a perogptible trend In state and feckral lans 1o bring
the illegrtmate child into a position of parity with his legrtinate
counterpart with regard t varioss gl ngits.7 Furthemore,
comentators such as Norman DaceyB have soundly aiticizd
probate laxs on varias grouds, and have exerted discemible
pressure for a reform of probate law 1Mo a system more resposive
to presat-cay resds. In light of thee developrents, therefore,
it s liely ttat many states will be revising trelr ineritance
statutes 1o provice illggitmates with certain legal rigtts thet com-
pare favorably with those acoorded legrtimate offgxirg.
The Uniform Probate Code (Code),Dwhich was approved by
the American Bar Association in August 1000, deals with the prob-
it. 1,1 <
15. See Annot., 34 A.L.R.2d 4 (1954) (Right cf Illegitimate Child To Take Under
Testamentary Gitt to “Children").

10. The commentators have painstakingly explored the constitutional issues involved.
Sec sources cited at note 9 supra. In general, the consensus seems to he that while the
right to inherit by intestacy—being a matter of statutory grace—is probably not a
basic civil right, any classification based on legitimacy is probably Inherently suspect—
just as is a classification based on rate. Thus the strict test of close scrutiny under
the equal protection clause should apply. See note 8 supra. Furthermore, myths of a
“rational |tirpose" (for a statement of the rational-purposc or rcasonable-basis test
of equal protection under the fourteenth amendment, sec Lindsley v. Natural
Carbonic ( as Co.. 220 U.S. 01 (1911)) to support discrimination against illegitimates—
discouraging promiscuity, preserving the family unit, promoting morality— have been
largely exploded by the same commentators. On the other hand, a federal district court
in Slrahan v. Slrahan,301 F. Supp. 40 (W.l). ha. 1909), recently held Louisiana’s
intestacy statute, which denies to unacknowledged illegitimates the rights of inheri-
tance enjoyed by legitimate issue of an intestate decedent, to he reasonable under the
rationality test of the equal protection clause— the testthat the court felt svas
applicable. The courtidentified two rationales sufficient to justify the statutory
discrimination: (1) encouraging marriage and discouraging promiscuity, and (2) Louisi-
ana's interest in maintaining stability of land titles. 304 F. Supp. at 42. The Slrahan
decision it criticized in Comment, The Expanding Ilighls </ the Illegitimate, 3
Cnrtr.itTON L. Rr.v. 135, 155 (1970); Note, Equal Protection and the Applicability of
Levy v. In tisiana to Succession Law, 44 Tut.. I,. Rev. 040, 612 (1970); Recent Develop-
ment, 21 ( Asf. W. Rrss. L. R rv. 292, 293-94 (1970).

17. E.g.. Wts. Stat. Ann. § 852.05 (Supp. 1970), and official comment. See Note,
The Eights o/ Illegitimates Under Federal Statutes, 76 i11arv. L. R ev. 337 (1962).

18. See, €0-, N. Dacey, HOow TO0 Avoid Probate (1966).

19. The Uniform Probate Code [hereinafter UPC] was promulgated by the National
Conference of Commissioners on Uniform State Laws, and approved by the House of
Delegates of the American liar Association in August 1969.
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lem of inheritance by illegitimates both with regard to intestate
succession— section 2-1U9—and also with regard to the construction
of a bequest to “children” by will—section 2-611. This Note will
examine the issue whether the Code, which presents a comprehensive
model for probate reform, deals with the problem of inheritance by
illegitimates in an appropriate, desirable, and constitutional man-
ner. The Code provisions concerning illegitimacy relate to many
other provisions of the Code in which childhood status is relevant;20
therefore, it will be useful to analyze these other provisions in order
to assess the over-all effect of section 2-109 and section 2-611 in an
integrated probate system. On the other hand, the formulae set out
in sections 2-109 and 2-611, if constitutional, could constitute a
desirable model for probate reform—even apart from the entire re-
form package of the Code— for those states that wish to, or, indeed,
who are forced to, reform their laws in this important area.

Il. The lllegitimate and Intestate Succession

Under the Uniform Probate Code

A. Section 2-109
1 Meaning

Article 2 of the Code deals with intestate succession and wills.
Under that article, section 2-109 defines "child” for the purpose of
intestate succession. Furthermore, since section 1-201, the general
definitional section of the Code, adopts the section 2-109 definition
of "child,” that definition is established for all purposes throughout
the Code.2l Section 2-109 provides:

If, for purposes of intestate succession, a relationship of parent
and child must be established lo determine succession by, through, or
from a person,

(1) an adopted person is the child of an adopting parent and not
of the natural parents except that adoption of a child by the spouse
of a natural parent has no effect on the relationship between the child
and that natural parent.

(2) In cases not covered by (1), a person born out of wedlock is a
child of the mother. That person is also a child of the fa'her, if:

(i) the natural parents participated in a marriage ceremony
before or after the birth of the child, even though the attempted
marriage is void; or

(ii) the paternity is established by an adjudication before the

death of the father, or is established thereafter by clear and con-

uo. See pt. I1. B. infra.

21. UI'C ( 1-201(S) provides: '""Child’ includes any individual entitled to take ar a
child under this Code by intestate succession from the patent whose trlationship is
involved and excludes any person who is only a stepchild, a foster child, a grandchild
or any more remote descendant.*
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vincing proot, excep: that the paternity established under this
subparagraph (ii) is ineffective to qualify the father or his kindred
to inherit from or through the child unless the father has openly
treated the child as 1is, and has not refused to support the child.

The language of the statute seems to be clear for the most
part, but there may be an ambiguity that could best be dealt with
in a comment to the statutory language. Subsection (2) is intended
to define the right of an illegitimate who is not subsequently
adopted under subsection (1) to inherit by intestacy. Such a per-
son is always the “child” of the mother, and is also the "child”
of the father if he is legitimated by the marriage of his natural
parents or if he oi his mother can establish the identity of the
natural father to the satisfaction of subparagraph (2)(ii) of the
section. Although the language of subsection (2) seems to be clear
on its face, it appears to contain a latent ambiguity in that sub-
paragraph (2)(i) runs headlong into “one of the strongest pre-
sumptions” in tin's area of the law— the presumption of legitimacy.2
This doctrine, which derives from English law8 and which is very
common in American jurisdictions,® raises a strong presumption,
usually rebuttable only by proof of impotency or nonaccess, that
any child, born in wedlock is legitimate.2x The presumption is an
outgrowth of the time when bastardy was not only a source of re-
proach and ridicule, but also a source of grave material and legal
disadvantage. Although the stigmas attached to bastardy, both per-
sonal and legal, have gradually dissipated somewhat over the years,
the prcsu np.ion has remained. 20 The source of the crucial ambiguity
lies in the fact that the term "wedlock" is used in a more narrow
sense in the Code than it is in the presumption of legitimacy.

It seems cleir from a reading of section 2-10!) that the policy
of that section is to enable illegitimates to inherit from their
natural parents—hence “wedlock" is intended to mean marriage
between lie natural parents of a child. The policy of the presump-
tion of legitimacy, however, is to avoid bastardization of as many
children as possible—hence "wedlock" simply means any marriage
at all. Accordingly, the presumption has been held to override
an acknowledgment by the true father from an adulterous relation-
ship when there was no clear proof of nonacccss or impotence of
the legal husband.8 Therefore, since the policy of section 2-109

irTfT:.ui)fonl v. ! anford, 151 Colo. 273, 577 I"2d 115 (1962).

23. Ilinlillmy Peerage Case, 1 Sim. K SI. 153, 57 Eng. Rep. 62 (Cli. 1811).

21. See, €g., l.anford v. Unford, 151 Colo. 273, 377 P.2d 115 (1962); Ellis v. Woods,
214 Ga. 105, 103 S.E,2d 297 (1958).

25. See, eg., Gravely v. Gravely, 353 SAV,2d 333 (Tex. 1961).

26. See V. Saahio, Study or Discrimination Against 1'frsons Born Out or Wedlock
143 17 (1967).

27. Reycs v. Flemming, 108 F. Supp. 500 (D.F.R. 1958); George v. Bertrand, 217



dictates that "wedlock"” means marriage only between the natural
parents, that interpretation should be made explicit cither in
the statute or in a comment to that section, and the presumption
of legitimacy should be similarly limited in those jurisdictions
that may adopt the Code formulation of section 2-109.

2. Constitutionality

Assuming that section 2-109 can be read literally, subject to
the above qualifications, it must, of course, pass the test of the
equal protection clause of the fourteentli amendment in order
to be valid. While Justice Douglas did not clearly specify the
equal protection test which he applied in Levy and Glona, 2 it
appears that section 2-109 would be valid vis-A-vis inheritance
by illegitimate children under either the rationality lest-"— the
basic test of equal protection—or under the close-scrutiny test80—
the test applied when a basic civil right or an inherently suspect
classification is involved.8 The provision would be valid for the
simple reason that it makes no classification on the basis of il-
legitimacy. c ?ction 2-109(1) makes no distinction whatever between
legitimates and illegitimates, and section 2-109(2) merely estab-
lishes a burden of proof3 of paternity in the child-fathcr relation-
ship which the illegitimate must meet before lie can inherit from
his natural father. Substantively, section 2-109(2) takes the position
that all children have the right to inherit equally from their
natural parents The draftsmen of the provision recognized, how-
ever, that wiiile there arc few, if any, problems of proof in
ascertaining the child-mother relationship, such problems may be
substantial indeed in ascertaining the child-fathcr relationship.
Thus, section 2-109(2)(ii) sets out a standard of proof for the ille-
gitimate or his next friend to meet in establishing paternity if it
has not been established by adoption under subparagraph (1). By
imposing a burden of proof, then, section 2-109(2) does not entail
a classification that must pass muster befbre the appropriate equal
protection test, biit rattier, it entails a standard that must be mea-
sured by due process considerations.

S.2d 47 (CI. App. la. 1008), writ of review denied, 255 l.a. 047, 219 S.2il 177, cert, de-
nied, 990 U.S. 974 (1969).

28. See text accompanying notes 7-9 supra.
29. See Morey v. Doud, 954 U.S. 497, 465-60 (1950). See also noic 16 supra.

90. See McLaughlin v. Florida, 979 U.S. 184 (1964); Oyama v. California, 592 U.S.
699 (1948); Korematsu v. United Stale?, 925 U.S. 214 (1944). See also note 8 supra.

51. Cray ke Kudnvsky, supra note 9, at 15, anggr.it that perhaps the Court hi Levy
and Glona has taken a middle giound between the rationality and strirt-ierutiny tciti.

92. In Glona, Justice Douglas suggested that the danger of fraudulent claim! ii
properly handled hy an appropriate burden of proof lather than by making a
classification which amounts to a denial of ctpial protection. 991 U.S. at 75-70.



