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child should be confined In an institution.

One additional aspect of this appeal should be
discussed for we think it appropriate that an explanation be
given as to why this matter has been treated as an appeal rather
than coming before us for review. Counsel for the minor sought
to 1nvoke our discretionary review jurisdiction iIn the belief
that appeal was unavailable for two reasons. First, he cites
In re White, 445 P.2d 813, 815 (Alaska 1968) (Rabinowitz, J.,
concurring). There this court iInterpreted AS 22.20.022, which
allows peremptory disqualification of a superior court judge in
a civil or criminal action. A majority of the court iIn White
said:

While juvenile proceedings have some

of the characteristics of both civil
and criminal actions, we hold that they
are basically different from both, and
that the words “civil or criminal®™ as
used iIn AS 22.20.022 must be strictly
construed. The trial judge was correct

10
We note with approval the state®s candor in briefing

the 1-,ues iIn this case. The state, In its brief, initially
conceded that if this court looks only 1o the express language
of AS 47.10.080(jJ) and 47.10.080(c), a strong argument can be
made that the judgment entered below exceeded the court®s
disposition jurisdiction. The final portion of the state"s
brief concludes on the following note:

Nevertheless, 1t is the belief of the Department of

Law that the judgment ordering petitioner detained
exceeded the authority of the court below. This belief
is founded on the State"s concern that courts should
comply with their granted powers even where, as here,
the factual circumstances cry out for a disposition
beyond the fingertips of the lower court.



in holding that peremptory challenge
procedure applied only to civil and
criminal actions and not to juvenile
proceedings.

Counsel for the minor reads White as requiring the
filing of a petition for review because the final judgment

rule embodied iIn Supreme Court Rule 6 applies only to civil or
11
criminal actions. Such an expansive reading of White, assuming

without deciding i1ts continued validity in light of several of

our recent decisions which vindicated certain constitutional
12
and procedural rights of children iIn children®s proceedings,

would result iIn precluding any review of children"s decisions.
For the rules which delineate this court"s review jurisdiction
limit such jurisdiction to "any order or decision of the

superior court, not otherwise appealable under Rule 6, in any
13
action or proceedings, civil or criminal . . . .” Adoption

11
In regard to what may be appealed, Supreme Ct. R. 6
states:

An appeal may be taken to this court from a final
judgment entered by the superior court or a judge
thereof iIn any action or proceeding, civil or criminal,
except that the state shall have a right to appeal 1In
criminal cases only to test the sufficiency of the
indictment or on the ground that the sentence 1iIs too
lenient.

12
Doe v. State, 487 P.2d 47 (Alaska 1971); RLR v.
State, 487 P.2d 27 (Alaska 1971).

13
Supreme Ct. R. 23.



of counsel®s interpretation of White would also conflict with

AS 22.05.010 which places final appellate jurisdiction in all
14
cases in the supreme court. We think White should be limited

to i1ts iInterpretation of the peremptory disqualification
statute. On the other hand/ we hold that the right to appeal
from the type of disposition order which was entered in this
children®s proceeding has been clearly established by the
legislature. In this regard/ AS 47.10.080(1) provides:
A minor, his parent, or guardian

acting on his behalf, or the depart-

ment may appeal a judgment or order

or the stay, modification, setting

aside, revocation, or enlargement of

a judgment or order 1issued by the

court under this chapter.

The dispositive provisions of the superior court®s
judgment are set aside and the matter is remanded for such
further disposition proceedings as are necessary and the entry

of an appropriate disposition order.

14

For a discussion of another facet of this court®s
final appellate jurisdiction see State v. Browder, 486 P.2d 925,
929-33 (Alaska 1971).
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ANCHORAGE COMMUNITY HOSPITAL
825 L Street, Anchorage, Alaska 99501

March 24, 1971

The Honorable William J. Moran
Alaska State House of Representatives
Pouch ™"V State Capitol Building
Juneau, Alaska 99801

Dear Sir:

I strongly support and urge you to support House Bill 132
and Senate Bill 42, an act authorizing state loans from a
revolving loan fund, for hospitals and related health
facilities and providing for an effective date.

This legislation is necessary to the future development of
health resources for the people of the State of Alaska.
This xr good legislation as i1t perserves the principle of
State funds iIntact, earns iInterest income for the State
and results i1n expanded health service for the people of
the State.

We also strongly support a separate bill "an act authoriz-
ing state grants for hospitals and related health facili-
ties, and providing for an effective date".

House Bill 276 could be supported if the new language being
added to the bill was changed to include the words 'or
non-profit facility” following the words "local government',
and other changes as shown in the attached proposed substi-
tute for House Bill 276.

Sincerely,

Robert O. Byrnes
Administrator
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iSiSS fiTH LEGIESLATURE - FIRST SESSION V .

Propos:ad Substitute for 11B 276
For an Act entitled: "An Act relating to state aid for hospitals, health facilities
and health services; and providing for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 43.18.010(h) is amended to read:

(h) During each fiscal year the state shall pay to an organized borough or a
city outside an organized borough, in which a health facility is operated, a sum
equal to $1,500 ($1,000) for each bed licensed by the State Dept, of Health and
Welfare (actually used)for patient care within the- facility, (limited to the
meximum number of beds provided for in the construction design of the facility) or
''$4,000 for a facility, if the local government elects to accept payment on that
basis for a particular facility. In addition, if construction of a facility was
begun by a local government or non-profit facility after January 1, 1968 the state
shall pay to the local government during each fiscal year a sumequal to $5,000 per

= bed for the maximum number of beds provided for in the construction design of the
facility, until the local government has received from this aid an amount equal to
25 per cnnt of the total project cost. Suns received by a local government under
this subsection shall be used for expenses of operation, maintenance or health
services or facilities, as the health facility determines, (local government

determines)

*Sec. 2. AS 43.18.010 (1) is amended to read:
(1) In (h) of this section "health facility" or "facility" includes hospitals,

public health centers, community mental health centers, facilities for the mentally

<¥ physically handicapped, nursing homes and convalescent centers which are deter-ined

by the commissioner of health and welfare to satisfy minimum standards of safe and
adequate patient care LICENSED BY THE STATE UNDER AS 18.20.010 - 18.20.130 and are

owed or operated or both by a local government, or by a nonprofit corporation or

= other nonprofit sponsor; the term excludes facilities operated or wholly supported by

the state or the federal government.
#Sec. 3. This Act takes effect July 1, 1971.



Alaska Legislation
HB 164

February 23, 1971

Hr. Cir.l K, Jones Q)
Office

Reference is made to your communication of February 7.2» 1*171,
with its attached House Bill No. 164. u

1 only wish to add two comments to my memo of March 17, 1970.

1. 1 honestly believe that passa.ee of hift 164 con only
unreasonably stifle economic growth and development of the resources
in Alaska. HU 164 as its predecessor SB 392 makon every combine
operating on the North Slope illegal. | believe the same is true
for the conterqilatcd Alaskan pipeline.

2. See. 43.51.080. EXEMPTION FOR COMMERCIAL FISHING.
In substance, commercial fishing is exempt from the provisions
of iB 164. For economic and growth reasons, it makes as much

sense to exempt the Petroleum industry.

Lewis J. Ottaviani



March 26, 1970

lie: SB 392 - Alaska Legislature
An Act Prohibiting Monopolie*
) and Combinations In Restraint
of Trade

Mr. V. V, nonkins
Alaska Oil and Gas Association
c/o0 Bararof Hotel

Second & Franklin Street ,
Juneau, Alaska 99901 J
Dear Mr. Hopkinsi i

Phillips Petroleum Companyhas asked one of our most experienced antitrust

lawyers to review the bill, lie has described it as ambiguous, confusing, onerous
and generally poorly written. Whether by design or not, it will undoubtedly foster
much irresponsible treble damage litigation with attendant great expense to all
major business enterprise®= Some of the comments expressed by our antitrust
attorney are as follows:

Sec. 43.51.010. This provision is obviously taken from Sec. 1 of
the. Sherman Act of 1990. Tn interpreting Sec. 1 of the Sherman Act the courts
have long since held that not every contract in restraint of trade is illegal-
only those which unrearjonobly, restrain crane. It seems to me that an 1890 act
should be improved upon in 1970 by reciting the tout in the act Itself. Accord-
ingly, this provision should be amended to read: 'Each contract, combination in
the form of trust or otherwise, or conspiracy, in (unrenaenable) reflr.iv.int of trade
or commerce is illegal.” for 60 years the Supremo Court baa been holding that the
legislators iIn 1890 must have Intended that only unreasonable restraints are Illegal,
A 1970 legislature should make this test clear on the face of the net.

Sac. 45.51.020. PUOIIIBITHD ACtS, Subsection® (1) through (7) and sub-
section (b) should be. deleted since they add nothing that Is not already covered in
the preceding paragraph. If these specific prohibitions remain, T fear that in the
long run thu court may hold that the legislatorn must have intended that these
specifics bit per ae illegal.

Subsection (@) of See. 45.51.020 is ambiguous. It appears that it nay
be Intended to exclude bathtub or iIntracorporate conspiracies from coverage. If so,
thin In desirable from our standpoint since parents and tholr subsidiaries have been
found to have conspired under the federal law. This provision should be deleted as
written and Sac. 45.51.020 should simply contain an exclusion from the act"s coverages
for single business entitles and their subsidiaries.



'.c, 45.51.020. ACTS PKRMTTTiD. The acts "permitted" by
subsections (1) through (4) are takea away by the Tfirst three lines of the
section. As written, subsections (1) through (A) permit reasonable specified
activity for a legitimate business purpose for a reasonable time and area but
m I;; .if competition is not substantially lessened. Under the comparable federal
statute, the activities in subsections (1) through (4) arc considered reasonable
restraints and therefore lawful (whether or not competition la substantially les-
soned) because the objective and purpose io the protection of legitimate business
rights for a reasonable time and over a reasonably limited area. Accordingly, the
words IUunless the affect . . . In any part of the stata" should bo deleted.

See. 45.51.040. MERGERS, ACQUISITIONS, HOLDINGS, AND DIVF_STITUTSS.
In part, subsection (@) in poet facto. It includes mergera, acquisitions,
etc. "whether or not acquired before the effective date of this act.” Further,
although tkir> is patterned after Sec. 7 of rna Clavton Act, ultimately it will
be .i-oc onerous than Sac. 7. hoc. 45.51.540 prohibits any merger, etc., which
may aui. tactfolly lesson competition or card to create a monopoly itta»y line of
cotciicree #p JJ-Sf.s Ir: Alaska, this could mean that’™on ac-
quisition of a single jobber, single dealer, or even & single service station may
veil bo ill- m.J in some town, village, or hamlet.

Subsection (b) iIn poorly written. The coat of illegality under sub-
section (&) .in 'tsi}; be substantially to loosen competition,™ etc. IV.c, under
aub. rut."on (b) the court 5s to order divestiture If the court finds that the
effect of dir acquisition 1is substantially to lessen cor._petition.,” In other
wer-";, the test of illegality concern ridal”jfjlity but divestiture depends upon

o finding of rcinnl substantial lessoning of competition,

dec. 45.51.050.  INTLHLOCXIWr: Dir.iXTORATEF. AND RELATION-SLIPS,
In cs .no, this is copied from. Sec. h of do. Claycon Act. However, it also adds

*otfl: "Satenor® or “trustoo” vi-—\.if; Sec. b relates to directors. In .addition,
the el provisions (leez. 3 proM*. ir intcrloeb.i :v <llrseborates when any one of
the "corpowvutio®un” . . . "has capita], j-v.his, and undivided profits aggregating

m.uro thin o.LMWO.vw/AQ. e = ' Sec. 45.51,05b in the ion# run wilt ko, very onerous
rb'.cc 1t is . rdwoln”e bar to interlock In?, diecu "o "=®, officers, partners, trustees
Tegj’iv - sn of thj r.isc of the business onvfefcr, regardless of the come re.- involved.
Aceorlithe only teet of illegality Jr.qm..hi noon whether tio business entities
'are or i l.swo been theretofore . . . competitors.”

T mi unable to doter.vine the. _full import of subsection (b) which does not
ippe ir ,n the @.i.~”—r*tl federal otr.tutus. lowevor, it would In my v\ *wvirtually
prevent a hr,-, o.ficcr from being as the board a company that bowr-v. a ror.ey fron
1 iSe . In our ean.*, 1 believe that ,j Pii.lliemployee w:-,>d nvo ,. r.oM dif-
ficult -Latiifyiiv.i. hie being a mcwl-er of the board of a partially ow. U "ibbe.r
or ¢ . Xaiariiely. Tula rubnree.r.ion (h) couplet; with subsection (a) authorilv &
privai sv._..- would viicually dictate that Pail lira not be rapre.si-atcc, ar. tbt board
of any Sty or minority owned retail subsidiary.



Mr. W.
March :
Page 3

Sec. 45.51.111. SUITS HY PEasOlJS IMJUPED. 7hi3 provision is
patterned after the federal statute which authorizes treble damage actions,
however, Sec. 45*51.110 authorizes trebel damage actions even in connection
with interlockup directorates. An the federal provision, this provision also
permits the successful plaintiff to recover cnr.ts and attorney fees. However,
the successful defendant: is not entitled to costs or attorney fees. Such a
situation will encourage spurious lavsuits and legal blackmail lufc as the
federal provision has.

Sec. 45.51.120. SUITS T2’ STATE Oil LOCAL OOVPPfP*"EUT. Under the federal
law, the federal government can only recover actual damages although states suing
under the federal lav; can recover treble damages. The state or local governments,
etc. , suir.g under their own atetutos should be limited to actual damages. This is
particular’? so in this instance since it will be relatively oinnle to find viola-
tions of this statute.

IT subsection (b) means what it says, it will ho much cheaper not to do
buainc, in the dcnte of Alaska. As 1 read this provision, if"the State of Alaska
lei? a .esc ol action, then the Attorney Central rcY undertake class actions on
beh?21f ;V* everybody end everythir.s. This includnn the state, counties, all political
eubdiv-_sions, municipalities, governmental agar.cicn, busir.oscmon, and ccch and every
citizen of tl.Q State of Alaska. Such cult car. he maintained for violating the
tederr-. or: =atrust _law as wc.l1 as Ailnu *c¢’s , and the latter*s clearly includes treble
d.niipe;; tog everyone, even under the merger ar.d interlcckinc directorate provision.

A ..>fc.u:anc vi.ll never ever* know who dvr Attorney Oer.eral represents e.r.cept by
clr.ss k;ii}".nz, tiviv-.

Qg 1P C o= Mg Mz a 4 fRis orVir.ion cohv@rts tar -
ent:.;\ u -v.fo a criminal statute. The tine, of $10,000 and/or one year in -jail
applige it : or. .1 force to merger cituationu end interlocking directorates as well
or. the. I-*.. vc.icraint o* trade pvev..rir.n. T.hta, of coutgo, is not the cast under

tic ialdc*a3 statute. fatv Violation.", oi Sec;.. 1 r.’-d P of the ?horm..n Act nubiccc
ar. individual or corporation to nrit.im | ptvo.ition.

Sec. 4b.51_1S"). SUIv:JT 17 STATE AS EVIDENCE +tH ACTION;
SI"SPrdITTM OF LIMITATION. This provision is pactc.a-.cd after the federal statute
nut ia , g ttiri onerous. Thu £udnf.i3 inazur.c onlv tpivlics to final *ndg:’e=x# or
t.Creo.; vim.i. urter evidence has ham Vv. vn or to guilt’; plena, ceasnur ind.ywitB
or deore -Aruxel bc/pre o.vldenco if. taken are excluded under ri federal provision,
J-a A*mnaii uijl iTSHT, occludes consent juof.menta or decrees entered before pnv
cor.nirt imC

S.ez:i>ces of Congress nave for many years triad to ircludo the nolo plea
v'K cot at ju taunts and d>trees within the prina facie category. Ureh ri.ro the
T-eparev.eoat of Jasr.lia and the Antitrust Division have opposed such proe-os:.ls pri-
Liri-=Imflr i Mowd) virtually rlimlrate inducementr. to plena nolo or to concent
re tm'iw.rinta ang thus subncar.ti.illv increase the number of cases that would go or. to
cm al.



Jr. V. Hopkins

7ape 4
"area 26, 1970

ACFTTI?O™-T A°,°Jit  Obviously, this provision will sot
This

Sac. 45.51. mO.
litigation.

an a pt*rowinenc war chest which will continually breed antitrust

is particularly onerous In view of See. 45.51.120 which empowers the Attorney

General to sue on behalf of virtually every resident and entity ir> the State of

Alaska. Thus, it will be a war chest for private actions as well as state actions.
Yours very truly,

Thomas M. biune
Division Chief Attomev



MEMORANDUM

April 7, 1971
Statement of James Waters to House Judiciary Committee on

HB 161

m would enact a general antitrust statute
for Alaska. In brief summary i1t would cover agreements in
restraint of trade and certain acquisitions and management
interlocks, with Injunctive, treble damage and criminal
sanctions for violation of any of the substantive provisions.
For reasons detailed below, this bill should not be enacted
without substantial revision.

Section 10. This section uses the language of
section 1 of the CHerman Act to forbid '"each contract,
combination in the form of trust or otherwise, or con-
spiracy, 1In restraint of trade * * Although section 1
of the Sherman Act uses the same language, the Supreme
Court has held that i1t forbids only "unreasonable restraints
of trade. It reached that result because any commercial
arage.l..c;nt to some extent restrains trade, and therefore
the: statute properly should be limited to agreements that
effect unreasonable restraints. To make sure that this
fundamental 'rule of reason” would be applied iIn Alaska,
the word '‘unreasonable™ should Po iInserted In section 10
before the word 'restraint” in line 15, page 1.

Another difficulty with section 10 is its failure
to define the market in relation to which 'trade or commerce"
may be res trained. It is impossible to measure the reason-
ableness or unrer.sonabltriers of a restraint of trade except
with reference! to a market. The relevant market or geographic
area In which suppliers may soil the particular product or
service in el factive competition with one another is not,
of course, noon::sari ly coterminous with the boundaries of
Alaska. Therefore in determining whether challenged conduct
unreasonably restreins. trade .it would be desirable to include
the entire ;vra ur which the suppliers can effectively com-
pete for sale.":. Tills can be achieved by designating the
presort suhstuntJw provision of section 10 as part ('a")
and by ron"my par!, ('b"™) or: follows; "(b) In deciding
whot)i‘r conduct unreasonably restrains trade or commerce
dr termination of the relevant market or effective area of
cor.p (Gidon ro"1'J not be 11Kilted by the boundaries of this
state."



Section 20. This section sots forth seven
categories'of unlawful agreements iIn restraint of trade
end 1s obviously designed to particularize specific
examples of restrictive agreements within the scope of
section 10. Section 20 provides as follows:

"(@ No person, exclusive of members of
a single business entity consisting of sole
proprietorship, partnership, corporation or
other single business entity, may agree, com-
bine, or conspire, with any other person or
persons, or enter into, become a member of,
or participate In any understanding, arrange-
ment, contract, pact, or trust, directly or
indirectly, to

(1) create or carry out restrictions
in trade or commerce;

(2) Llimit or restrict the production,
or maintain or iIncrease the price of any
article of trade;

(3) prevent competition in the
harvesting, extraction, production, manu-
facturing, making, transportation, sale or
purchase of any article of trade;

(@) fix any standard of quality in
respect to any article of trade intended
for sale, barter, use or consumption in
this state, whereby its pr:iice to the public,
consumer or purchaser of any kind shall be
in any manner controlled, maintained or
increased;

(G) agree not to sell, dispose of or
transport any article of trade below a
common standard, Tfigure or fixed value;

®) agree to keep the price of any
article of trade at a fixed or graduated
figure;

(7) establish or settle the price of
any article of trade so as to preclude a
free and unrestricted competition iIn the
sale or transportation of such article of
trade;



<*) nothing in subsection (@) of this section
shell limit the generality of sec. 10 of this
chapter."

In view of the breadth of section 10 there is
really no need for section 20. All of the conduct attempted
to be particularised would violate section 10 if It satis-
fied the basic test by effecting an unreasonable restraint
of trade. Moreover, the confusing and antiquated language
of section 20 is of doubtful meaning and could be applied
In anticompetitive rather than procompetitive ways.

For example, the introductory language, describing
the persons who may not combine or conspire, expressly
exempts agreements between "members of a single business
entity consisting of cole proprietorship, partnership, cor-
poration or other single business entity."” This language
implies that i1t would be improper for a parent company and
iIts subsidiaries to agree upon such tilings as prices and
the areas i1n which each shall market, although such arrange-
ments could have no anticompetitive effect in any relevant
market.

The specific categories, numbered 1 through 7»
are substantially the seme as those used to define unlawful
"trusts” under California®s Cartwright Act (Cal.Bus.& Prof.
Code 8§ 16720). Since the Cartwright Act has no provision
comparable to section 1 of the Sherman Act or section 10 of
S.B. 392, i1t made sense to attempt a particularization of
those agreements or arrangements sought to be prohibited.
But 1t is under:treble and unnecessary to do so if the basic
principle of regulation is stated as in section 10.

In addition, the wording of many of the categories
in section 20 Is so obscure that it could lead to unsound
decisions. In the Tirst place, none of these categories is
modified by the term "unreasonable,”™ which could lead to
condemnation of ordinary commercial arrangements having no
unduly restrictive effects. To take an obvious example,
any contract for the purchase of goods or services, what-
ever iIts duration or quantities, restricts trade because
the buyer has committed himself to a particular supplier,
which to that extent prevents other suppliers from filling
the buyer®s needs. But even though the usual supply contract
should not be condemned under the antitrust laws, it could
be held to fal3 v Jlbin aimpart (1) of section 20. Similarly,
suopart3 (©) and (() could be construed to forbid ordinary
and wholly innocuous supply arrangements merely because they



establish the prices at which the products will be sold
or the cost of their transportation.

It 1s therefore recommended that section 20 be
dropped in favor of reliance on the appropriately broad
language of section 10 (amended to add "‘unreasonable')
which wi. 1 outlaw each of the particularized kinds cf con-
duct to the extent that it would effect an unreasonable
restraint of trade.

Section 30. This section would exempt certain
agreements from” seclions 30 and 20 i1f they do not 'sub-
stantialD.y lessen competition or * * * create a monopoly
in any 3ine of commerce iIn any part of the state.
Exempted are certain agreements by the seller of a busi-
ness not to compete with the buyer, by a partner not to
compete with the partnership following his withdrawal, by
a licensee restricting his use of leased property, and by
an agent restricting his use of the principal’s trade
secrets.

Apart from the vague and obscure wording of these
stated exemptions,* they would be most unfortunate because
there arc numerous other arrangements that have been approved
under the Sherman Act and comparable state legislation as
lawful restraints when they are reasonably ancillary to legit-
imate business goa.s and are not seriously anticompetitive,**

* E.g., subpart (1) refers to an agreement 'not to compete”
without indicating with what the covenantor iIs not to com-
pete; the worci "for" iIn subpart (?) should presumably bo
"after'”; and subpart (3) refers to restricting the use of
leased property to certain business or agricultural areas,
whatever that may mean. Note also that subpart (4) would
forbid the use of trade secrets only i1f used iIn competition
with their owner. In contrast, the general rule at common
law protects against any unauthorized appropriation and
use. 2 Restatement, Agency 2d, 395*396.

** See generally United States v. Addvston ripe ertee Co.
(6 cir. 1808) rtni-cd .~r.Y17280-2K:iirammed JI
175 U.S. 2J.I; 2 Restatement, Contracts, 8§ 516. See also,
Tinep*On Too"!” Corporation v. F.T.C. (7 Cir. 1963) 321. F.2d
fip’,! Ut Number® Six, Inc. v. Shall Oil
Conf.nr.y (V°c™iT.~ 1 /62%} Nadrr.<u-~331>, certiorari denied
(Tyl.;)"'37? U.S. 911.



The development of these exceptions was begun at common

lav; and has continued under the Sherman Act"s "rule of
reason” concept. It iIs therefore recommended that the
advantage of this adaptability be taken in Alaska by
inserting "‘unreasonable™ iIn section 10, as noted above,

and by eliminatin? section 30 as too restrictive, confusing,
and indeed superfluous.

Sections 40 and 50* These sections would largely
enact for ATasTTiTThe~es snce of sections 7 and 8 of the
Clayton Act vihich, respectively, regulate acquisitions and
interlocking directorates.* Thus, section 40 states, sub-
ject to limited exemptions, that no corporation may acquire
the v;hole or any part of the stock or assets of another
corporation (oven if acquired before passage of this billl)
iIT the effect "may be substantially to lessen competition
or to tend to create a monopoly iIn any line of commerce in
any section of the state.'” If the court finds that the
effect of the acquisition "is substantially to lessen com-
petition or tends to create a monopoly"™ 1t shall order
divestiture 1T that iIs ""necessary to eliminate” such effect
and 1T the assets "are reasonably identifiable and separable,
and the disposition can be done without causing undue hard-
ship Ol the economic entity."

No good reason has ever been put forward why a
state should have an antimerger provision iIn the nature of
section 7 of the Clayton Act. In the first place, any
merger within Alaska that threatened monopoly or an un-
reasonable restraint of trade, would be cognizable under
the general language of section 10. Moreover, in view of
the Federal courts®™ liberal iInterpretation of what is inter-
state commerce, 1t is likely that any mciger of this kind
woulld violate Clayton “(and hence would be subject to the
expert and crporiencdd staffs both of the Antitrust Division
of the United States Department of Justice and of the Federal
Trade Commission. Thun, 1t seems reasonable to conclude that
any merger or acquisition in Alaska not subject to section
10 of this bill or Clayton 7 would have only a de minimis
effect, on the state"s commerce. A provision with no more
utility than that would merely burden the courts with
trivial claims having no significant bearing on free com-
petition iIn the state.



Section 50 is equally unnecessary for the proper
regulation''of d'stale®s commerce. The general provision
of section 8 of the Clayton Act forbids any person to be
a director In two or more corporations any one of which has
capital, surplus and undivided profits aggregating more
than $1 million, which are engaged in any interstate com-
merce, "if such corporations are or shall have been there-
tofore, by virtue of their business and location of opera-
tion, competitors, so that the elimination of competition
by agreement between them would constitute a violation of
any of the provisions of any of the antitrust laws."
Proposed section 50 would go beyond what the Federal
Government has seen fit to prohibit, by dropping any
requirement as to the size of the businesses iInvolved and
by covering not only a director but an "officer, partner,
or trustee In eny two or more firms, partnerships, trusts,
associations, or corporations'” i1f they or any combination
oi them ™"arc or shall have been theretofore, by virtue of
their business and location of operation, competitors, so
that the elimination [of competition?] by agreement between
them would constitute a violation of this chapter.”

No evidence hes. ever been presented or is likely
to be found that there are interlocking management relation-
ships between entities which threaten the effectiveness of
inti estate competition. Thus, at most, section 50 appears
to be an unnecessary and oven more encompassing imitation
of Clayton 8. Here as with the proposed antimerger provi-
sion, 1t 1S likely that the chief result of section 50
would be to burden the judiciary with trivial claims whose
resolution would be of no iImportance to the free economy of
Alaska. -

It should be borne In mind iIn connection with
sections 40 and 50 that the antitrust enforcement efforts
of the state!™ have boon minor compared with those of the
Federal government. It scoms clear that one reason for
this i1s the tynieal proliferation of state trade regulation
statutes, vhieh must dilute and i1mpede the effective en-
forcement that could otherwise be given to an appropriate
geneva] prohibition against unreasonable restraints of
tad”

So"t.ion 60 seeks to exempt labor organizations,
and rpparenV."1 “ascfugricultural cooperatives from the
operation of this antitrust act. At least some of the
langnag- appears now to be antiquated (e.g., the requirement
that Irbor organizations not have capital stock) or vague,



and hence these appropriate objectives could be more effec-
tively achieved by using the following language for section
60:

(@) This Chapter does not forbid the
existence or operation of labor, agricultural
or horticultural organizations created for the
purpose of mutual help, and not conducted for
profit, or forbid or restrain members of such
organizations from lawfully carrying out the
legitimate objects thereof; nor are those
organizations or members illegal combinations
or conspiracies iIn restraint of trade under the
provisions of this Chapter.

"(b) Nothing contained iIn this Chapter
shall be construed to forbid actions or arrange-
ments authorized or regulated under those acts
of the United States which exempt such actions
or arrangements from the antitrust laws of the
United States or under the following statutes
of this state.

() AS 10.15 (3 AS 31.05.100 [*]
@ AS 21.87 (4 AS 31.05.110."*

Section 100 states that any contract or agreement
violating The st';Vvtutc "'is void and iIs not enforceable at
Irw or in equity.” |In view of the substantial sanctions
proposed by S.13. 392 (discussed below), this provision 1is
unnecessary. Moreover, it could lead to undesirable results.
For example, the Supreme Court of the United States has held
(see, e.g., Kelly v. Kosna (3959) 358 U.S. 516) that ordinary
supply arrangements fire hot made unenforceable merely because,
for example, vhe goods sold ware subject to a combination or
conspiracy to affect their price. The Court has reasoned
that In view of the adequate and independent antitrust sanc-
tions available to the Government and to private parties,
It IS not necessary to create an additional sanction at the
cost of rendering ordinary commercial transactions unenforce-
able. Thus, section _leo should be deleted.

flection n:i1 provides iIn part that "A person who 1is
injured In“Tiis “sos alhsr. or property by reason of anything
forbiddr-ti or declared unlawful by this chapter'™ may sue to
enjoin the wlinv:i*ul practice and may recover threefold the

* 01l or gas dr:3U M*" units, and unitization arrangements
authorial. ; dinar Lilwvr of these sections should be iIn-
cluded, The 1 (. mi e a _ptjon provided In AG 31.05.110 (@)
might bei=!d no! to .pply to a later antitrust statute or
to "ir"ijidg uis. uud r Ad "3 .05._loo.

if1gagagmfciarw 4r>» »



damages sustained, along with costs and a reasonable attor-
ney"s fee. Even though damages are mandatorily trebled

for violations of the Federal anticrust laws, there is
reason to believe that the inflexibility of this punitive
sanction has In many cases caused severe economic hardship
well beyond any appropriate redress of the wrong committed.
It would therefore seem desirable to provide for the re-
covery of actual damages subject to the court"s discretion
to Increase the award up to three times that amount in
cases of wilful and substantial violations. This would
permit the court to assess the degree of the wrong and to
award an appropriate judgment in the light of all cir-
cunstances. The damage sanction would remain an adequately
strong deterrent, for iIn cases of wilful and substantial
wrongs the court, would be expected to iIncrease the damages
commensurately. This change could be accomplished by
omitting "threefold” in line ;¥, and by adding after "suit"
in line these words; ‘"provided that the court in its
discretion may iIn cases of wilful and substantial violations
Increase damages to an amount not In excess of 3 times the
actual damages sustained.™

Subpart (@) (2) of section 110 authorizes private
injunctive proceedings. This unduly terse provision should
be expanded to make clear that the court will be guided by
traditional equitable principles iIn granting such relief.
It 1s therefore recommended that the following language be
substituted for present lines 20 through 20:

"(2) may bring proceedings for injunctive
relief, temporary or permanent, against threatened
loss or damage to nis property or business by a
violation of this Act, when and under the same
conditions and principles as injunctive relief
against threatened conduct that wi?l cause loss
or damage iIs granted by courts of equity, under
the rules governing such proceedings, and upon
the execution of proper bond against damages for
an injunction improvldently granted and a showing
that the danger of* irreparable loss or damage is
immediate, a preliminary injunction may issue.

IT the courl issues a permanent Injunction, the
plaintiff shall bo awarded reasonable attorneys®
fees together with the cost of suit.”

It would also be desirable to amend section 110
to limit suits for multiple damages to plaintiffs other than
tho state or i1ts governmental agencies. The purpose of pro-
viding multiple damages iIs to encourage enforcement of the



statute through private suits. No such encouragement 1is
necessary when the plaintiff is the state i1tself or one

of its political subdivisions or agencies. This is parti-
cularly true where, as here, the Attorney General 1is
authorized to bring damage actions in behalf of "the state
or any of i1ts political subdivisions or governmental
entities.” This limitation can be achieved by iInserting
after "person' in the first line of section 110 the follow-
ing parenthetical statement: '(other than a governmental
body, the state, or any of i1ts political subdivisions or
public agencies),'” and by amending section 120 as noted
below.

Section 120. This section would give the state
and any of HTs governmental entities injured by an anti-
trust violation the same remedy provided iIn section 110,
1.e., to recover threefold the damages sustained. For
the reasons stated above, this would be 1nappropriate and
therefore subpart (a) of section 120 shbuld be amended by
inserting the words 1t may sue for the actual damages by
it sustained, and the cost of suit, as determined by the
court”™ In place of the words it shall have the same
remedies provided In sec. 110 of this chapter.”

Subpart (b) of section 120 authorizes the Attorney
General to sue '"on behalf of any citizen or class of citizens
of the state If the state or its political subdivision also
has a cause of action, to enforce the provisions of this
chapter, or any comparable provisions of federal law.”" A
comparison of this provision with Rule 23 of the Federal
Rules of Civil Procedure indicates that i1t is far too brief
and general to be workable. In short, no effort should be
made to provide antitrust class actions without appropriate
criteria to govern v:hon a class action would be appropriate,
e.g., whether the members of the class are too numerous to
be joined no plaintiffs, whether there are common questions
of law or fact that predominate over questions affecting
only certain members of the class, whether the plaintiff"s
interest 1 such that the Interests of the other members of
the class will be fairly and adequately protected, etc.
but apart from these difficulties, there does not appear to
be any reason why there should be recommended to the Attorney
General the added burden of prosecuting antitrust class
actions In behalf of private parties, nothing comparable
has been done with respect to the Department of Justice or
the Federal Trade Commission.



Section 150 would provide that any person or his
agent who violates sections 10, 20, 40 or 50 1is punishable,
if a natural person, by a fine not exceeding $10,000 or by
imprisonment not exceeding one year, or by both; i1f the
person is not a natural person then by a fine not exceeding
$20,000." Under the Federal antitrust laws there are no
criminal penalties for violations of section 7 or 8 of the
Clayton Act, but only for violations of the Sherman Act.
Nor should there be any criminal sanctions for violations
of the proposed comparable sections 40 and 50, which as
noted above, should be deleted for other reasons. But even
iT the substantive provisions of this bill were appropriately
narrowed to the restraint of trade prohibitions of section
10, there would seem to be no reason to characterize such
violations as crimes. Particularly is this true where,
as with section 10, the language 1is broad enough to be
applied ex post facto to new developments not defined as
violations when the conduct was Initiated. This problem
has been handled under the Sherman Act by the Antitrust
Division®s declining to bring criminal proceedings except
where clear cut flagrant violations are®™ involved. There
can be no assurance, however, that like restraint would be
exercised by a state attorney general. The problem can be
obviated, while providing a fully adequate deterrent, simply
by limiting the sanctions to 'civil penalties” iIn stated
amounts to be imposed for ''substantial and wilful viola-
tions™ of section 10. This v/ould also avoid the more
cumbersome and formalistic criminal proceeding in favor of
a relatively simple and efficient civil action to recover
the penalties. It vould also seem desirable to reduce the
maximum fine for individuals to $5,000 per violation. This
should prove an adequate deterrent without the crushing
prospect that the larger fine could present for many indi-
vidual defendants.

The foregoing changes could be effected by sub-
stituting for lines 20 through of section 150, page 7,
the following language:

"shall 1f an iIndividual pay to the state a civil
penalty of not more than $5,000, and shall if a
corporation, association, Tirm or partnership
pay to the state a civil penalty of not more
than $20,000."

Scoti on 160. This section provides that "A final
Judgment or"Uocreo rendered in any civil or criminal pro-
ceeding brought by the state under this chapter shall be



prima facie evidence against the defendant in any other
action or proceeding brought by any other party under this
chapter, or by the state, a city or borough, under sec.

120, as to all matters respecting which the judgment or
decree would be an estoppel between the parties iIn such
other action or proceeding.'” Thin provision should be
amended in several respects for, unlike the comparable
Clayton Act provision,* It (1) does not limit the state
proceedings to those brought to obtain an injunction or
penalties, as distinguished from governmental damage actions,
and (2) i1t i1s not required that the final judgment or decree
be to the effect that the defendant has violated the state"s
antitrust law.

No reason appears why a state®s provision of this
kind should be broader than the Federal one. Subpart (@)
could be brought into conformity with the comparable provi-
sion of the Clayton Act by amending it a3 follows:

"A final Judgment or decree rendered in any
civil proceeding for injunctive relief or civil
penalties brought by the svate under this chapter
to the effect that a defendant has violated this
chapter shall be prima facie evidence against
such defendant In any action or proceeding brought
by any other party against such defendant under
this chapter or by the state, a city or a borough,
under sec. 120, as to all matters respecting which
said judgment or decree would be an estoppel as
between the parties thereto."

Subpart (b) of section 160 provides that the prima
facie effect provision would not apply to consent judgments
or decrees "entered before any complaint has been filed."
This provision, like its Federal counterpart, is designed to
save the enforcement resources of the government by encouraging
compromise and settlement, [Ilut you cannot have a '‘consent
Jjudgment or decree™ unless a complaint Is on file to which it
can relate. Therefore, following the Federal provision, the
words in line 1™ should be changed to read 'entered before any
testimony hes* been taken.” Under Federal, cases judgments upon
pleas of nolo contendere have been held to ket "‘consent judg-
ments "within the meanieg of the comparable Federal exception.

* Ucction 5(a), 15 1J.f.C. 16(n).



Subpart (d), however, would provide that judgments rendered
upon nolo contendere picas would be given prima facie effect
in subsequent proceedings. While it was recommended above
to eliminate the proposed criminal sanctions, i1t should be
noted that if retained, subpart (d) should be eliminated.
Judgments upon pleas of nolo contendere serve the same
function of compromise in criminal proceedings as consent
decrees do in civil proceedings. No reason appears why

this useful enforcement method should be vitiated.

Subpart (c¢) of section 160 should be deleted. It
provides that for o0 days after a consent decree 1is fTiled
any one “interested" under section 110 (private plaintiffs)
or section 120 (governmental plaintiffs) may file "exceptions™
to the form or substance of the decree which will be resolved
by the court after a full hearing. There iIs no reason to
believe that the executive discretion lodged in the Attorney
General iIs iInadequate to protect the public interest or should
be subjected to review by plaintiffs free themselves to sue
ifT they see fit. Note also that the proposed power of the
court, after hearing, to "modify" the consent decree 1is
incongruous. The court could not properly issue an uncon-
sented to decree or judgment except upon the record after
a full trial.

Section 170. This would bar any proceeding under
the bill "uTiTecs commenced within four years ifter the claim
accrues."* But this section goes on to provide that "a claim
for a continuing violation is deemed to accrue at any time
during the period of the violation."

There are two objections to section 170. The first
iIs that the word "claJdm™ in line fIT in not as clear as the
words '‘cause of action,”™ which are used In the comparable pro-
vision In section D of the Clayton Act (15 U.S.C. 15b). The
second objection i1s that i1f a claim for a continuing violation
Is dermed to accrue at any time .iuring the period of the viola-
tion, 1t can be argued that i1f any damage was sustained within

* 10xcept when the statute is suspended under section 160(c)
which, like section 5(b) of the Clayton Act, suspends the
statute of limitations during the pendency of civil or
criminal government proceedings, and for one year there-
after, as In any private damage action based in whole or
in part on any matter complained of in tho government pro-
ceeding.



four years of commencement of the action then all damages
deriving from the came course of conduct could be recovered
even 1T they accrued decades before the action was brought.
This would conti“adict the provision’s purpose to prevent
litigation over stale claims. The second sentence of
section 1/0 should be deleted. Its apparent purpose IS
simply to provide that a plaintiff can recover for damages
sustained within four years of commencement of his suit
even if the continuing unlawful conduct was initiated more
than four years prior to such commencement. This same
result iIs reached under the general language of section

4 B of the Clayton Act.

Sift



Re;. 1971 Alaska Legislature
H.B. 154

H.B. 154 would enact a general antitrust statute for
Alaska. The scheme of the bill is to adopt some of the general
language of the Sherman Act, but to combine with It some
particularized prohibitions found iIn the statutes of other
states. This i1s an i1llogical combination which will cause
much confusion and rob the statute of effectiveness.

Sections 10, 20 and 30. Section 10 adopts the language
of Section 1 of the Sherman Act, prohibiting every contract,
combination or conspiracy iIn restraint of trade or commerce.
Of course, such a general prohibition cannot be literally
applied, because every contract made In the ordinary course
of business restrains trace iIn the strictest sense. For
instance, tne owner of an article can sell it but once, and
when he contracts to sell i1t to another, the contract restrains
him from selling it to any third person. Recognizing this,
the federal courts have established the "rule of reason™ which
is the cornerstone of the great body of antitrust law of the
nation. It 1s this rule which gives the courts the flexibility
necessary to apply the principles of the antitrust laws to
constantly changing business practices and patterns. To make
certain that the fundamental rule of reason will be applied
in Alaska, the word "unreasonable"™ should be iInserted 1in
Section 10 before the word '"restraint."

Section 20 adds prohibitions against seven specified
types of conduct, apparently patterned after California®s
Cartwright Act (Cl. Bus. & Prof. Code, 8lo720). There 1is
some need for ge... provisions iIn the Cartwright Act because
It contains no general prohibitions against restraints of
trade like Section 1 df the Sherman Act and Section 10 of
H.B. 154. But with t.ils general prohibition in H.B. 154,
the particularized prohibitions of Section 20 are unnecessary
and cr, only cause confusion. For instance, Section 20
literally applies to every person "exclusive cf members of
a single business entity consisting of sole proprietorship,
partnership, corporation or other single business entity.
Tak™n literally, _this would apply, the provisions, of Section. 20
to the most ordinary relations between a parent and sub-
sidiary corporations, even though these could not possibly
involve any objectionable restraint of trace. The lar._uale
of the various subsec ".ions is extremely vague and confusing
and could only cause the courts great trouble In applying
the act. For instance, no less than four of the seven sub-
sections deal with price-fixing in varying language (sub-
sections 2, o ana T). Taken literally, Section 20 would



prohibit even the most ordinary ana iInnocent business trans-
action. Any contract of sale might be said to '"create ...
restrictions iIn trade"” (subsection 1) or to "establish or
settle the price of any article of trade” (subsection 7).

All of the actually anticompetitive arrangements which
Section 20 are designed to deal with would in fact be covered
by the general language of Section 10 with the addition of
the word "unreasonable'™ as recommended above. Section 20
should be deleted entirely.

Section 30 is designed to except from the effect of
Sections 10 and 20 certain specified transactions, '(u)nless
the effect ... shall be to substantially lessen competition
or to create a monopoly ...." The exceptions specified would
permit the sellers of businesses and withdrawing partners
to agree not to compete, would permit leases of business
property to contain certain restrictions upon the use of
property by the lessee and the lessor (assuming that the
word 'lessee”™ in the third line of subsection 3 Is a mis-
print, intended to read "lessor') and would permit an em-
ployee to agree not to use his employer"s trade secrets in
competition with the employer. These exceptions, iIn them-
selves, are reasonable, but they fail to include various
other arrangements which have been found by the courts not
to be anticompetitive in effect, yet which might be held to
be condemned by the literal language of Section 20.* It is
very undesirable to attempt the specification of exceptions
to the literal language of the statute, when the list will
undoubtedly be incomplete, thereby raising serious questions
about the legality of perfectly innocent conduct. This
merely i1llustrates further how unwise it iIs to attempt the
particularization of prohibited acts such as in found in
Section 20. It shows the wisdom of relying, iInstead, upon
a statement of general principle such as Section 1 of the
Sherman Act and Section 10 of H.B. l1o4 (with the addition
of the wore "unreasonable'™), which will much mere effectively
accomplish the actual purposes of the bill.

See Oe,ierally Unrteu 2cases v. hooyston Pipe o Steel "o.
(o Cir. 1ISyc) do Fed. 2/1, 200-03, affirmed (1d?*?) 173
U. S. 211; 2 Restatement, Contracts, 5 plv’. See also,
Snap-0n Tools Corporation v. F.T.C. (7 Cir. 1953) 321
F.2d 837; Savon Gas Station®s "Number Six, Inc. v.
Shell O1l Company (@ Cir. 1952) 309 F.2d 000, certiorari
denied (1902) 372 U.S. 911.



Section pO. This section proviaes that-no person may
at the same time be a director, officer, partner or trustee
of two or more corporations or other entities which are com-
petitors. It was patterned after Section 8 of the Clayton
Act, but it goes further than the Clayton Act in two respects:
No minimum size criterion is provided; and Section pO applies
not only to directors, but also to officers, partners and
trustees. It seem3 doubtful that the state needs any such
statute as Section 50, because combinations in unreasonaDle
restraint of trade would be reached by Section 10, and iInter-
locking directorates of any significance would be reached
by the federal law. If such provision iIs to be enacted, it
certainly seems reasonable that i1t should not go beyond the
provisions of the Clayton Act, and especially that it should
provide some minimum size criterion (although the Clayton
Act"s standard of $1 million might be too high).

Sections S0 and 70. These sections provide exemptions
for labor organizations and certain cooperative associations.
It 1s most Important that language be added to include actions
or arrangements authorized or regulated under AS 51.05.100
and AS 31.0p-HO, which authorize oil and gas drilling units
and unitization arrangements. AS 31.0p.110 contains an anti-
trust exemption, but this should also be expressed iIn the
antitrust statute itself, to avoid any question about the
effect of the later statute and any question about the effect
on AS pi.0p-.100. AS 3 0 »1%0

Section 100. This section provides in the most general
language that any agreement in violation of any provision of
the chapter i1s void and unenforceable. The Iliteral application
of this language would go well beyond the effect of the federal
antitrust laws, which are held to avoid contracts only if the
enforcement of them would give effect to the illegal provisions
themselves. Kelly v. Kosuga, 35 U.S. plo. Section 100 could
have two very unfortunate effects: (1) 1t could give a wind-
fall cc guilty parties, for i1nstance, by allowing them to
refuse to pay for goods sold and delivered; and (2) 1t could
result iIn antitrust defenses being raised In a great many
ordinary suits arising out of commercial transactions, which
would unduly, burden the courts* and might result In,serious-.. W, =
distortion of the antitrust laws by forcing the courts to
Interpret them iIn cases between private litigants where the
public Interest is net properly represented by any public
official. Section 100 should be deleted, leaving the Alaska
courts to follow the federal law on this subject, refusing
tc enforce provisions of contracts which actually constitute
unreasonable restraints of trade under Section 10.



Section 120. Subsection (b) provides tfcat the attorney
general not only may bring actions on behalf- of the state or
any political subdivision but also '"on behalf of any citizen
or class of citizens of the state" 1f the state or any political
subdivision also has a cause of action. There iIs no such pro-
vision as this In the federal law and no need for It has ever
appeared. It would surely burden the attorney general unduly
to require him to represent private parties. But the most
serious defect iIn this provision is that i1t attempts to pro-
vide for class actions iIn the few words quoted above, without
providing any criteria whatever to guide the courts iIn deter-
mining whether a class action is appropriate or feasible.
Experience under Rule 23 of the Fe"derai Rules of Civil Pro-
cedure shows that i1t iIs essential that such criteria be pro-
vided. The above quoted provision of Subsection (d) should
be deleted.

Section 160. This section provides that judgments 1in
proceedings brought by the state shall be prima facie evidence
against the same aefendant in private actions. It goes bey&nd
Section 5(a) of the Clayton Act in that it i not limited to
actions brought by the state for I _ j————- w.1l penalties. It
could apply judgments in simple ciamage sulits brought by the

o Subsection (@) should bw modified to read '"in any
criminal proceeding or injunction suit brought by the state."

Subsection (b) provides that the Section shall not apply
to consent judgments or decrees entered 'before any complaint
has been filed.” It 1s not apparent how a judgment could be
entered before any complaint is filed. Apparently this language
should be changed to reaa '"before any testimony has been taken,"
like the Clayton Act.

Subsection (c¢) of Section 160 apparently would authorize
the court to modify consent decrees without the consent of the
parties. This, of course, should not be done, since no final
judgment can be entere-d without the consent of the parties,
except after trial of the case.

Section 170. This Section provides a four-year statute
ct limitations, but ir. the “provision preserving .causigQ gqlV. , t
abtloh fdr tontinuing “vidlaul bn"s, "idhgudjge™""'1"s"used which could®v
be construed to authorize recovery of damages accrued more
than four years before commencement of the action, if the
violation has continue®! to a time within the four-year period.
This should be changed to accord with jJO U.S.C.A. jlpb to make
it plain that even though causes of action for continuing
violations extending to a time within the statute are pre-
served, damages accrued more than four year3 before commence-
ment of the action cannot be recovered.

C. Minter



ENT OF JUSTICE

WASHINGTON, D.C. 20530

June 7, 1971

RWMcL:DIB:BG
60-03-13

Mr* Arthur H* Peterson
Revisor of Statutes
The Legislature

State of Alaska

Pouch Y - State Capital
Juneau, Alaska 99801

Dear Mr* Peterson:

This 1s iIn response to your letter of March 26, 1971,
requesting the Antitrust Division®s comments on Alaska
House Bill No* 164 (7th Leg*, 1st Sess*)*

We are pleased to learn that Alaska is considering
the enactment of state antitrust legislation. Many forms
of anticompetitive conduct, Injurious to the economy of
a state and the welfare of i1ts citizens, do not clearly
affect Interstate commerce and may therefore be outside
the scope of the federal antitrust laws* This may be
particularly true with respect to local service iIndustries,
which are a major source of today"s inflationary pressures*

We have analyzed the various provisions of House Bill
No* 164 and, pursuant to your request, shall indicate
below a number of suggestions which we believe would make
this particular legislation more effective* Initially,
however, a few general conusants may be helpful™*



The goal of a state antitrust law should be effective
enforcement at a low cost, _his implies several points.
First, excessive detail and complexity should be avoided
In draftsmanship. Complex statutes have tended to bog
down antitrust enforcement iIn many states, as the courts
have attempted to deal with a maze of overlapping or
conflicting statutory provisions of great specificity*
Therefore, In view of this experience, we feel that
simplicity without omission should be the goal 1n a statute
which attempts to create a basis for effective state
antitrust enforcement. Secondly, the substantial existing
body of federal case law should be utilized by the states,
wherever appropriate. This can be done by use of substantive
statutory provisions following closely the federal provisions
or by statutory language and legislative history making
clear the intent of the Alaskan legislature to adopt this
body of federal jurisprudence. This should be of signifi-
cant assistance to the courts of the state as they attempt
to apply the law to specific factual situations. Thirdly,
the importance of relief and iInvestigative provisions iIn
an antitrust statute should not be underestimated; state
enforcement officers must be provided with effective means
by which to discover violations of the statute iIf vigorous
enforcement is to be achieved. Finally, the private sector,
properly motivated, can be a significant aid to state
enforcement. The theme of these very general comments will
reoccur in the ensuing discussion of specific provisions
of the proposed statute.

I. Substantive Provisions
Section 43.51.010

Section 10 of the proposed bill declares contracts,
combinations and conspiracies in restraint of trade to
be 1llegal 1n language virtually the same as that used in
the first sentence of Section 1 of the Sherman Act (15 U.S.C.
1). The use of such language will probably imply to the



Alaska courts a legislative intent to adopt the body

of jurisprudence which has evolved under Section 1

of the Sherman Act* However, the use of a general
prohibition in Section 10 and both specific and general
prohibitions i1n Sections 20, 40 and 50 could cause

certain confusion with respect to relief and enforcement.
Thus, 1T the major purpose of Section 10 is to indicate

a legislative intent to adopt federal antitrust precedent,
this i1ntention could be made even more explicit by
substituting for the proposed general language more specific
language such as that found In New Jersey®s recent antitrust
law. N.J.S.A. 56: 9-18, which requires that the state
statute be interpreted in harmony With federal antitrust
precedent.

Therefore, we would suggest that Section 10 read
as follows:

Section 45.51.010 » Construction. This
Act shall be construed in harmony with judicial
interpretations of comparable Federal antitrust
statutes.

Sections 45.51.020. 45.51.040. 45.51.050

The enumerations in these sections which, along with
Section 10, comprise the substantive portion of the
statute, i1llustrate the difficulties which have resulted
from unnecessary attempts to be overly precise iIn drafting
this kind of legislation. For example, 1n Section 20,
the fTirst of the seven prohibited acts of agreement is to
'create or carry out restrictions in trade or commerce."'
This seems intrinsically as broad as the Sherman Act
formulation in Section 10, but brings to the bill none
of the accumulated judicial interpretations which have
given the Sherman Act certain specific meanings including



the essential "'rule of reason' cons netion and a list

of "pet*se" violations* The third ] inhibited act, to =
"prevent competition, ™= iIs too nartoi because antitrust
violations restrain competition; tx "seldom prevent

it. The sixth and sevehth prohibit) lacts are confusingly
similar definitions of price fixing

Sections 40 and 50 are modeled after provisions of
the federal antitrust laws and, like those laws, contain
imprecise terms and significant weaknesses. Section 40
would be applicable only to corporations, and thus might
be too narrow In scope. Section 50 contains some confusing
provisions concerning designees.

Section 20 could, i1n our opinion, be usefully employed
to both broadly prohibit participation in anticompetitive
agreements and the agreements themselves, and to enumerate,
In plain language specific anticompetitive acts. Section 20
could also be used to iIncorporate the substance of Section 3
of the Clayton Act (15 U.S.C. 14) which is directed at tie-
in sales, exclusive dealing, requirements contracts, and
"full line forcing.” Each of these iIs a serious anti-
competitive practice not now covered by the bill except as
It may constitute a generalized restraint of trade. Finally,
Section 20 could Incorporate the anti-merger provisions
and the i1nterlock provisions of the bill now contained in
Sections 40 and 50. The remedial provisions of Sections 40
and 50 could more clearly be stated in a general relief
section. Section 20 could, therefore, read as follows:

Section 45.51.020 - Prohibited Acta

A It shall be a misdemeanor for two or
more persons to enter into an agreement with each
other for the purpose of restraining trade or
lessening competition by establishing, determining,
or substantially influencing, as to any commodity
or service,
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the price or other consideration
which any person shall cha-ge or

the quantity which any person shall
produce, sell or buy, or in which
such person shall deal; ,

the portion or share of the total
supply or demand in any transaction
to be produced, sold, bought, dealt
In or accounted for by any person;

the geographical area in which any
person may produce, sell, buy, deal
or conduct -transactionsjy, or

the person or persons to whom sales
may be made, or from which purchases
may be made, or with whom dealings
may be had or transactions conducted,

It shall be a misdemeanor for any person

to monopolize or attempt or conspire to monopolize
trade 1n any commodity or service.

©
D

@

- 1] Leee )
It shall be a violation of this Act:

A 1“,[Se<y H
for any person to do anything prohibited
by subsections (A) or (B);

for any person to enter into any
agreement with the purpose, or with
the effect, of unreasonably restrain-
ing trade or lessening competition iIn
any commodity or service;
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for any person to sell, purchase or
lease any commodity or service on
the condition, express or implied,
that the other party to the trans-
agtion, or any ether person,

spr, n p n »*

(@ purchase, sell, or lease
-... any additional commodity
or service from or to
such person, or any person

designated by him; or

() not purchase, sell, or lease
any commodity from or to
any other person;

where the effect may be to substan-
tially lessen competition in any line
of commerce iIn the State of Masks

or any part thereof;

for any person to, at the same time,

be a director, officer, partner,

manager or trustee iIn (@) any two or
more firms 1f such firms are or shall
have been theretofore, by virtue of
theilr business and location or operation,
competitors, or (b) In any two or more
firms where the effect may be to sub-
stantially lessen competition or tend

to create a monopoly; or

for any person to acquire, directly or
indirectly, an asfet from any person
IT the effect may be to substantially
lessen competition in any line of
commerce in the 8tate of AlaskaJor any
part thereof.
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Section 20 as proposed gbovs would be divided Into
three subsections. The first, 45.51.020(A), 1is basically
limited to those actions which are per se violations of
federal antitrust statutes. Thus, It prohibits price
fixing, output limitations, production and territorial
sharing, and group boycotts. The anticompetitive effects
of these practices are most Aerious and their illegality
under federal antitrust law is clearly established;
therefore criminal prosecution Is appropriate.

The second subsection, 45.31.020(B), i1s based upon
Section 2 of the Sherman Act and would make criminal
monopolisation, and attempts or conspiracies to monopolize.

The third subsection, 45.51.020(C), contains the
remainder of the substantive provisions of the statute.
It is contemplated that violations of this subsection would
be subject to civil remedies — 1Injunctive relief or actions
for damages — since the legality of the practices prohibited
therein and not covered in subsections (A) or (B) may turn
upon an analysis of their competitive effect under particular
market conditions.® It should be noted that subsection (©)
includes all the acts enumerated in subsection (A) or (B).
Thus, violations of subsections (A) or (B) could be proceeded
against by criminal and/or civil process. Subsection (CO)(3)
covers tie-ins, reciprocity, exclusive dealing arrangements
and negative covenants. Subsection (C)(4) covers inter-
locks, making interlocks illegal, irrespective of proof of
anticompetitive effect 1f the firms are or could be direct
competitors, and applying the Clayton Act competitive
effect standard to all other interlocks. This permits the
dissolution of interlocks, and thus Increases the possibility
of competition, between potential competitors. Finally,
subsection (C)(5) covers acquisitions, but unlike Clayton
Act |7 (15 U.S.C. 18), 1t is not limited to acquisitions
by and from a corporation. Any acquisition made by a
person, as defined infra, is subject to the law, whether
the vendor or purchaser Is a corporation or not.
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Section 30 sets forth four kinds of acts which
will be presumptively lawful unless the effect '‘shall
be to substantially lessen competition or to create a
monopoly.' Since most of these practices have tradi-
tionally been found to be legal with respect to the
federal antitrust laws, 1t seems unnecessary and perhaps
unwise to single them out from other legal practices.

Il1. Enforcement Provisions

Section 45.51.100

Section 100 would render void and unenforceable
agreements violative of the Act. As currently worded,
Section 100 could allow businessmen to use the antitrust
laws as a means of avoiding normal contract responsibilities,
1.e., payment for goods already received, where i1t was to
their advantage to do so. Thus, we feel that the provision
Is overly broad and might result in courts refusing to
find a violation in order to avoid an inequitable decision
between the private litigants. On the other hand, the
provision has some obvious usefulness as a deterrent.
Therefore, we would suggest altering this provision so that
a party could not refuse to pay for goods already received,
but could refuse to continue performing under a contract
which violated this Act. Cf. Kelly v. Kosuga. 358 U.S.

512 (1959). Such a provision might read as follows:

8»ctlw> 43.51.100 - Contr«ct« Vol<Ut>U. A
contract or agreement in violation of any pro-
vision of this chapter Is voidable by either
party as to any future performance by either
party, except for payment for goods already
received, and such future performance, except
for payment for goods already received, may not
be enforced at law or iIn equity.



Section 45.51.120

Section 120 provides the state and Its subdivisions
the same Injunctive and treble damage remedies provided
private litigants under Section 110. This i1s a departure
from federal law (15 U.S.C. 12a) which limits the
United States™ recovery to single damages for i1ts Injuries
-r - ~vF-"

Section 45.51.130

Section 130 provides that the Attorney General may
bring proceedings to enjoin violation of this Act.
Consideration might be given to providing borough attorneys
with concurrent enforcement jurisdiction. Such a measure
might create a mechanism for effective enforcement. Under
a system of dual enforcement responsibility, however, the
Attorney General should be allowed to assume control of
any litigation initiated by borough officials. We would
suggest the following language:

8ection 45.51.130 - Enforcement. Juris-
diction to enforce this Act, in addition to
that noted iIn Section 110, is vested concurrently
in the Attorney General and borough attorneys.
When a borough attorney brings an action under
this Act, however, the Attorney General may assume
full control of the investigation and litigation
by giving appropriate notice to the borough attorney.

Section 45.51.150

Section 150 provides the penalties for violation of
the Act. As drafted, i1t does not seem to us to taka into
account the differences between the actions which would
violate this statute. There has also been a belief iIn
some gquarters that inflexibly harsh penalties discourage
effective enforcement of state antitrust statutes. We



Teel that criminal penalties should be limited to the
clearly illegal activities of violators, and that
injunctive relief should be flexible and left to the
discretion of the court. We would suggest the following
language:

Section 45.51.150 - Penalties for
Violation

(A A violation of Section 20(A) or
(B) of this Act shall constitute a misdemeanor,
and shall be punishable by fine of up to
$50,000, or by imprisonment for up to one year,
or both.

B) A finding of a violation of Section
20(A™(B) or (C) of this Act shall empower the
superior court to Issue such judgment or decree
as It considers necessary to remove the effects
of any violation which 1t finds, and to prevent
such violation from continuing or from being
renewed in the future. The court may, at iIts
discretion, exercise all equitable powers
necessary for this purpose, iIncluding, but not
limited to, iInjunction, divestiture of property,
termination of business relationships, divorce-
ment of business units, dissolution of corporations
or associations, and suspension or termination
of a license, franchise, or charter issued under
the authority of this state.

In view of the size of many potential violators, we have
suggested making the maximum fine $50,000 rather than
$20,000 in order to provide a more meaningful deterrent.
Section 45.51.160
Section 160 contains the prima facie provisions,

giving such effect In subsequent cases to final judgments
obtained by the state. These provisions parallel 8 of

10



the Clayton Act (15 U.S.C. 16)* Unlike the Clayton Act,
the state itself would be able to rely on 1ts final
jJjudgment i1n a subsequent damage action. Section 160(b)
makes the basic provision 1napplicable to 'consent
jJudgments or decrees entered before any complaint has

been filed*" We doubt that the state would submit, or a
court accept, a consent judgment without an accompanying
or previously filed complaint. Indeed, a court might

lack jurisdiction under those circumstances. We therefore
suggest a return to the Clayton Act language, '‘consent
jJudgments or decrees entered before any testimony has been
taken.” We would favor rewording these provisions as
follows:

Section 45.51.160 - Judgment iIn Favor
of the State as Evidence in Action. The final
judgment or decree rendered in any action
brought by the State of Alaska under Section
20, to the effect that defendant has violated
Section 20, shall be prime facie evidence
against such defendants i1n any action brought
by any party against said defendants under
Sections 110 or 120, as to all matters
respecting which said judgment would be an
estoppel as between the parties thereto. This
Section shall not apply to consent judgments
or decrees entered both before any testimony
has been taken and before any finding of
illegality by the court, but shall apply to
jJjudgments or decrees entered on pleas of nolo

T1SB&SB&re*

I1l. Investigatory Provisions

Effective enforcement requires comprehensive
investigation before civil or criminal proceedings are
initiated. Enforcement dfflcers should have the power
to obtain information necessary to make a responsible



decision as to whether to iInitiate formal proceedings*
H.B* 164 does not confer any specific discovery powers
upon the Attorney General. If the proposed law is to
be effective, this omission must be rectified*

Since 1962, the Antitrust Civil Process Act (15 U.S.C.
1311-1314) has allowed the Department of Justice, prior
to the Institution of an action, to serve a civil Investi-
gative demand upon any legal entity, requiring i1t to produce
documents for examination. Several states have such
provisions, but they vary widely In scope. Some are similar
to the federal statute, e.g., N.C. Gen. Stats. S75-10, and
some are broader, e.g., N.Y. Gen. Bus. Law |343.

The federal statute has some significant limitations.
It applies only to documents, and only to persons under
investigation. This obviously limits the effectiveness
of the provision in compiling adequate i1nvestigatory
records from which decisions on the initiation of formal
proceedings must be made. In contrast, the recently-enacted
New Jersey Antitrust Act contains a very broad investigatory
provision, giving the Attorney General discretionary power
to Institute i1nvestigation, subpoena witnesses and compei
the production of documents. N.J.S.A. 56:93 (1970).

We believe that the appropriate provision for a state
antitrust statute would be somewhere In between these
two examples. Hie enforcing officer should not be limited
to compelling the production of documents but should also
be permitted to depose individuals for relevant information.
With the proper safeguards, the enforcing officer should
also be able to compel documents and testimony from
individuals who are not themselves being investigated but
who have information necessary to a properly instituted
investigation. Therefore, we would suggest that any
statute finally adopted Include the following provisions:



(A) The Attorney General shall have
the power to Investigate alleged or
suspected violations of this Act and to
(D) compel the appearance and examination
under oath of any person under such investi-
gation, including the officers and directors
of any corporation under such investigation,
and (2) to compel the production of, and to
inspect and copy, any or all tangible docu-
ments or recordings i1n the possession of or
under the control of any person under such
investigation, or any officer or director
of any organization under such investigation.

(B) Upon a showing to the superior court
that such i1s reasonably necessary to an investi-
gation under subsection (A) of this Section,
the Attorney General shall have the: power to
(@D compel the appearance and examination under
oath of any person, and (2) to compel the
production of, and to Inspect and copy, any and
all tangible documents or recordings.

The statute should also contain provisions for the
enforcement of these discovery powers, as well as
provisions which would take iInto account: the possibility
of the privilege against self-incrimination being raised
as a bar to production of documents or testimony. See,
€.g., 38 111. Rev. Stats. $160-7.6, 60-7.7.

IV. Definitions
IT the above suggestions were to be adopted, the

bill should include the following definitions in an
appropriate section:



"Person' shall mean any natural person,
w any corporation, partnership or association

"Asset'" shall Include any property, tangible
real, personal, or mixedv and wherever situate,
and any other thing of value*

"Commodity' shall mean any kind of real or

"Service" shall mean any activity not covered
by the definition of "commodity' which is performed
in whole or part for th purpose of financial gain*

We hope that our comments have been responsive to your
request. If we can be of any further assistance to you iIn
this or other matters related to our experience, you can
count on our continued cooperation*

Sincerely yours,

RICHARD W* McLAREN
Assistan) General
Antfti ilon

Byj Ddnald 1. Baker
Acting Director of Policy Planning



RE: Proposed Antitrust Legislation

My general feeling i1s that the antitrust bill which
has passed the House 1is unduly vague for an area of the law
which has as much history as antitrust. 1 am thoroughly in
agreement with the recommendations of the U. S. department of
Justice which were mailed to Arthur H. Peterson, Revisor of
Statutes, 1In connection with this bill. However, If we wish
to continue with this existing bill which has passed the House
I would want to recommend the following amendments:

1. A provision utilizing the Juris prudence which
is involved under the Sherman Act should be inserted. An
example is provided by the U. S. Department of Justice:
"This act shall be construed in harmony with Judicial inter-
pretations of comparable federal antitrust statutes."

2. HB 164 states:

Sec. 45.51.010(c) In deciding whether
conduct unreasonably restrains, monopolizes
or attempts to monopolize trade or commerce,
the determination of the relevant market or
effective area of competition shall not be
limited by the boundaries of this state.

It would seem to be understood that where the relevant
market goes beyond the State of Alaska that relevant market
should be considered. Thus, this paragraph would seem to be
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unnecessary, unless the promoters are seeking to use it for
the purpose of leading in a legislative intent not to prosecute
multi-state companies located in Alaska.

For example, the oil companies have operations in the
other northwest states. In those other states there 1is a
competitive oil and gas distribution situation. In Alaska,
however, there are only a few competitors of which Standard Oil
of California is clearly dominant. Normally one would.interpret
the relevant market for gasoline and oil products to be a
market in which the consumer has the opportunity to choose from
which to purchase. However, by adding this provision those
companies could argue, assuming they were accused of monopoliza-
tion, that since their total market is competitive they are
exempt from the Alaska antitrust law.

Reasoning such as this could destroy the usefulness
of the antitrust law iIn the case of multi-state corporations
but retain i1ts usefulness for corporations which operate only
in Alaska. Such discrimination does not seem reasonable and
thus the provision, paragraph (c), would le* better left out.

3. AS 45.51.020 refers to contracts voidable. This
provision has a danger of allowing businessmen to use antitrust
laws as a means of avoiding normal contract, responsibilities.
Thus, where such a provision is included, i1t should be very
specific. Here again | suggest the Justice Department provi-
sion:

A contract or agreement in viiolation of
any provision of this chapter is voidable by
either party as to any future pe] formance by
either party, except for payment for goods
already received, and such future perform-
ance, except for payment already received,
may not be enforced at law or in equity.

OKHragm



RE: Antitrust Legislation

The United States Department of Justice, Antitrust
Division, made some comments on Alaska®"s proposed antitrust
bill. Their revisions were based on the following premises:

The goal of a state antitrust law should
be effective enforcement at a low cost. This
implies seve. v point3. First, excessive
detail and complexity should be avoided in
draftsmanship. Complex statutes have tended
to bog down antitrust enforcement iIn many
states, as the courts have attempted to deal
with a maze of overlapping or conflicting
statutory provisions of great specificity.
Therefore, 1n view of this experience, we
feel that simplicity without omission should
be the goal in a statute which attempts to
oreate a basis for effective state antitrust
enforcement. Secondly, the substantial
existing body of federal case law should be
utilized by the states, wherever appropriate.
This can be done by use of substantive
statutory provisions following closely the
federal provisions or by statutory language

and legislative histor¥ making clear the
intent of the. Alaskan legislature to adopt

this body of federal jurisprudence. Thi3



should be of significant assistance to the
courts of the state as they attempt to apply
the law to specific factual situations.
Thirdly, the importance of relief and iIn-
vestigative provisions iIn an antitrust
statute should not be underestimated; state
enforcement officers must be provided with
effective means by which to discover viola-
tions of the statute If vigorous enforcement
is to be achieved. Finally, the private
sector, properly motivated, can be a signi-
ficant aid to state enforcement. The theme
of these very general comments will reoccur
in the ensuing discussion of specific provi-
sions of the proposed statute.

This principles are sound and are given to us by an organization
with much more expertise than we can find within the state.

Attached is a draft of an antitrust bill using pro-

visions they have suggested plus a few additions especially
pertinent to Alaska.

OKH zagm
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PROPOSED AMENDMENTS TO HOUSE KELL NO. 164, entitled
and combinations 1In

restraint of trade

<D BY THE LEGISLATURE OP THE STATE OP ALASKA
Section 1. AS 45 is amended by adding a new chapter to read:
CHAPTER 51. MONOPOLIES: RESTRAINT OP TRADE.
ARTICLE 1. SUBSTANTIVE PROVISIONS.
[Amend section 10 as follows:]

Sec. 45.51.010. UNREASONABLE RESTRAINTS OP TRADE OR
COMMERCE, MONOPOLIES PROHIBITED, (@) Every contract,
combination in the form of trust or otherwise, or conspiracy,
In unreasonable restraint of trade or commerce is unlawful.

(b) It is unlawful for any person to monopolise or
attempt to monopolize trade or commerce iIn the relevant
market for the specific purpose of excluding competition
or controlling, fixing or maintaining prices.

(©) In deciding whether conduct unreasonably restrains,
monopolizes or attempts to monopolize trade or commerce,
the determination of the relevant market or effective area
of competition shall not be limited by the boundaries of
this state.

[Delete present sections 20 through 50.
Renumber as section 20 and amend present

sections 60, 70 and 80 as follows:]



or horticultural organizatiBhs created for the purpose of:
mutual help* and not conducted for profit* or forbid or
restrain members of such orggnizations from Iqwful!y carrying
out the legitimate objects thereof; nor are those organizations
or members i1llegal combinations or conspiracies In restraint
of trade under the provisions of this chapter.

((9)) Nothing contained iIn this chapter shall be construed
to forbid actions or arrangements authorized or regulated
under those acts of the United States which exempt such
actions or arrangements from the antitrust laws of the United

States or under the following statutes of this state.

(O AS 10.15 (3 AS 31.05.100
@ AS 21.87 (4 AS 31.05.110
© Persons engaged In the business of commercial fishing

may act together in associations, corporate or otherwise* with
or without capital stockyin collectively handling and marketing
fish without violating the provisions of this chapter. Such
associations may have marketing agencies 1In common; and such
associations and their members may make the necessary contracts

and agreements to effect such purposes.
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ARTICLE 2. ENFORCEMENT PROVISIONS.

[Delete present section 100. Render and emend present
section_&lo\gs,Ibllows:] %V
Sec. 45.51.100. SUITS BY PERSONS INJURED, (@) A person
u NT $ £ -F

(other than a governmental body the state or any of Its
political subdivisions or publlc agenC|es) |Hiured in |ts

business or property by reason of a violation of the provisions
of this chapter
(D) may recover actual damages sustained, and
reasonable attorneys® fees and the costs of the suit.
The court In its discretion may In cases of wilful
and substantial violations increase damages to an
amount not in excess of three times the actual
damages sustained; and
(@ may bring proceedings for injunctive
relief, temporary or permanent, against threatened
loss or damage to his property or business by a
violation of thiB chapter, when and under the same
conditions and principles as injunctive relief
against threatened conduct that will cause loss or
damage is granted by courts of equity, under the
rules governing such proceedings! and upon the exe-
cution of proper bond against damages for an iInjunc-
tion improvldently granted and a showing that the

danger of irreparable loss or damage i1s Immediate,



a preliminary Injunction may issue. If the
court issues a permanent injunction, the
plaintiff shall be awarded reasonable

attorneysl fees together with the costs of

(b) The remediesprovided in this section are cumulative
and may be sought Inone action.

[Renumber as section 110 presentsections 120
and 130, andamend as follows:]

Sec. 45.51.110. SUITS BY STATE OR LOCAL GOVERNMENT, (@)
The attorney general may iInstitute proceedings to prevent and
restrain violations of this chapter. In addition to granting
prohibitory Injunctions and other restraints for a period and
upon terms and conditions necessary to deter the defendant
from, and iInsure against, the committing of a future violation
of this chapter, the court may grant mandatory injunctions
reasonably necessary to restore and preserve competition iIn
the trade or commerce affected by the violation. The court
may iIssue temporary restraining orders or prohibitions. The
court may enter consent decrees.

(b) A governmental body, the state, or any of its political
subdivisions or public agencies injured iIn its business or
property by reason of anything forbidden In this chapter may

recover the actual damages by It sustained and the cost of



suit, as determined by the court. The attorney general on
behalf of %ﬁe S{A%é'o? any of ¥ts'bolitical subdivisionsigr ]
public agencies, or the political subdivision or public agency
at the direction of, or with the permission of the attorney
general, may institute this action or damage action for a
violation of comparable federal law.

[Renumber present section 140 as 120.]

Sec. 45.51.120. JURISDICTION OF COURT. Actions allowed
by this chapter shall be brought in the superior court.

[Renumber as section 130 present section
150, and amend as follows:]

Sec. 45.51.130. PENALTY FOR VIOLATION, (@ A person who
violates section 10 of this chapter, including any principal,
manager, director, officer, agent, servant or employee, who
has engaged in or has participated in the determination to
engage In an activity that Ms been engaged in by any association,
firm, partnership, trust or corporation, which is i1n violation
of section 10 of this chapter, shall 1f an Individual pay to
the state a civil penalty of not more than $5*000, and shall if
an association, firm, partnership, trust or corporation pay
to the state a civil penalty of not more than $20,000.

(b) Whenever a corporation violates section 10 of this
chapter, the violation shall be deemed to be also that of the
individual director, officer or agent of the corporation who
has authorised, ordered or done any of the acts constituting

in whole or in part such violation.



[Renumber as section 140 present section
160, and amend as follows:]
Sec. 45.51.140. JUDGMENT IN FAVOR OF THE STATE AS EVIDENCE

IN ACTION: SUSPENSION OF LIMITATION, (@) A final judgment for
injunctive relief or civil penalties brought by the state under
this chapter to the effect that a defendant has violated this
chapter shall be prima f?fje eviggnce ﬂﬁ?inst sugh defendant
In any action or proceeding brought by any other party against

such defendant under this chapter or by the state* a city or

.a borough under sec. 110(b)* as to all matters respecting

which said judgment or decree would be an estoppel as between
the parties thereto.

(b) This section does not apply to consent judgments or
decrees entered before any testimony has been taken.

(©) Whenever a proceeding is iInstituted by the state to
prevent or restrain violations of this chapter, or to recover
civil penalties therefor, the running of the statute of
limitations in respect of each private right of action arising
under sec. 100 (@) (1) of this chapter* and based in whole or
In part on any matter complained of in the proceeding* shall
be suspended during the pendency thereof* including any appeal™
and for one year thereafter; provided, however, that whenever
the running of the statute of limitations In respect of a cause
of action arising under sec. 100(a) (1) of this chapter is

suspended hereunder* any action to enforce such cause of action

shall be forever barred unless commenced either within the period

of suspension or within four years after the cause of action

accrued.
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[Renumber as section 150 present section
170, and amend as follows:]

Sec. 45.51.150. LIMITATION OF ACTIONS. An action under
th%é'chapter Is barred unlegs comméﬁceé Wit”én fdﬁ}.ggars after
the cause of action accrued, except as otherwise provided In
sec. 140 of this chapter. No cause of action barred on the
effective date of this chapter i1s revived by this chapter.

ARTICLE 3. GENERAL PROVISIONS.
Sec. 45.51.200. DEFINITIONS. In this chapter

(1) "article of trade" includes, but i1s not
limited to, goods, merchandise, natural resources,
whether or not severed, extracted, harvested or
produced, agricultural products, produce, choses
In action, commodities, and any other article of
commerce; it includes trade or business In service
trades, transportation, insurance, banking, lending,
advertising, bonding and any other business whether
or not that business furnishes a personal service:

(@ ‘''purchase™ or "buy'" includes '‘contract to
buy,” "lease" and '‘contract to lease'';

@) ‘'sale" or "sell" includes '‘contract to

sell,” "lease" and "contract to lease."
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April 23

-
The Honorable William J. Moran
State House of Representatives
Capitol Building

Juneau, Alaska 99801

Re: Anti-Trust Legislation
Dear Representative Moran:

We have reviewed the proposed change in HB 16*1
and the statement of James Waters to the House Judiciary
Committee on April 7, 1971 and lave the following comments:

In Section 10, of the proposed amendment to the
legislation, an attempt is made to define the marketing
area to determine the reasonableness or unreasonableness
of the restraint of trade. In this connection, it 1is
suggested that in deciding whether conduct reasonably
restrains trade or commerce determination of the relevant
market or effective area of competition should not be
limited by the boundaries of this state.

It would be the position of the Department of Law,
that the legislation should not contain an express invite
to enlarge marketing areas beyond the State of Alaska.
Alaska 1a geographically separate from the rest of the
continental United States and has shown unique marketing
problems. The area can best be developed through the
use of case law arid If the defendants are able to persuade
the court th$t the actual marketing area is Indeed broader
than the Stf8e pf Alaska, 1t should be handled through the
Judicial progess on a case by case basis. It 1Is therefore
our recommendation that no definition of marketing area
be included in the legislation.

The comments relative to sections 20, 30, 40, and
50, can be summarized by stating: that these sections
set forth certain types of prohibited activity. Anti-
trust laws require Judicial interpretation which sets

"msa
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forth the specific and basic guidelines for construction.
It must be presumed that the courts will follow and
interpret the legislation in the light of economic and
practical realities. This fact iIs noted iIn the statement
of Mr. Waters wherein he iIndicates that the Supreme Court
has placed the word "unreasonable” in front of all vio-
lations.

It 1s also suggested in the proposed amendments to
these sections, that the State of Alaska not adopt the
legislation, as there is federal legislation and the
matter should be left to the staff of the Federal Govern-
ment. The primary purpose of a state adopting Its own
anti-trust laws iIs to regulate those activities which are
not large enough iIn scope for the federal iIntervention,
or which do not Involve inter-state commerce. In addition,
some cognizance must be given to the fact that Alaska“s
geographical location and economic base which may result
in cases not sufficiently large to interest the justice
department, or which are not within the Clayton Act, because
of the lack of assets. However, these cases would never-
theless under Sections 20-50 of proposed legislation, be
actionable under the proposed State Anti-trust law.

The remainder of the comments in Mr. Waters®™ bill
go to the remedies available, which Include section 100
and subsequent sections. It should be noted iIn here that
again an obscure example is cited for the unenforceability
of contracts made in violation of the State"s proposed
anti-trust law. If these and the subsequent suggestions
for modification were adopted, the act in summary would
provide for the following remedies:

The contract, although made i1n violation of the
proposed State Anti-trust law, would still be
enforceable,

The treble damage provision, except for wilful and
substantial wrongs, would be eliminated and actual
damages awarded.

Under these provisions i1t would appear that there is little,
1T any, Incentive to comply with anti-trust laws as the
violation only requires the return of those actual damages
sustained with the contract still enforceable.

Section 120 of the Act, contains various authority
by the Attorney General to bring suit on behalf of others.
Such a provision could be desirable in that the Attorney
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General would have the iInformation available, which may
not be available to other parties or they may hot even

be aware of the action. However, this should be a matter
of legislative determination on whether or not they wish
the Attorney General to exercise such authority. It

should be noted that In the basic area of consumer protection

such as the legislation last session on the consumer pro-
tection act, clearance by the Attorney General is required

prior to a class action

ments duty to protect its private citizens from certain
wrongdoing.

From the foregoing it iIs the Department of Law"s
position that:

1.

The legislation should not set forth the proposed
market areas, but they should be left to a matter

of judicial determination on whether or not a
market area exceeds the physical boundaries of
the State of Alaska.

Sections 20,30,40, and 50 should be retained in
the Act as a legitimate State function within
the State of Alaska as pointed out many corpor-
ations which for one reason or another are not
subject to sanction by the Federal Trade Com-
mission or the Anti-trust Division of the
Justice Department, because of geographical and
economical problems, would be subject to the
State of Alaska Jurisdiction.

Contracts made in violation of the Act should

be unenforceable and the treble damage provision
should be maintained in order to i1nsure adequate
penalty for violation of the Act.

Very truly yours,

JOHN E. HAVELOCK
ATTORNEY GENERAL

Donald J, B"hle ®
Assistant Attorney General

JEH :DJB :dmt

also the act recognizes the Govern-

“1vﬂ_
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FAULKNER, BANFIELD, B906HEVER A DOOGAN
BOOM 201, 311 FRANKLIN STREET
PHONE 386-2210
ITUNBAU,, ALASKA 9980J

March 12, 1971

The Honorable Jalmar H. Kerttula
Chairman, Commerce Committee
House of Representatives

Juneau, Alaska 99801

Dear Mr, Chairmans
Re: 11.B, No. 154. Anti-Trust Bill

I previously wrote to you on February 23, as a representa-
tive of American Mutual Insurance Alliance, stating 1 would
investigate the impact which H.B. No. 164 would have on the
insurance industry in Alaska and report to you.

Congress has the right to regulate the insurance industry by
reason of the fact that it iIs engaged .in Interstate commerce.
In 1945, 1t passed the McCarran-Fergunon Act (15 USCA 1011,et
seq), which provider, that the business of iInsurance shall be
subject to the laws of the several states which relate to the
regulation and taxation of the industry. It also provided that
the Sherman Anti-Trust Act, the Clayton Act, the Federal Trade
Commission Act and the Robinson-Patr.vun Aril-Discrimination Act
would not. apply to the business of insurance until June 30,
1948, and after that date said Acts shall be applicable to the
business of iInsurance "to the extent that such business is not
regulated by state ~“aw,” Therefore, the states have the right
to regulate monopolies and combinations iIn restraint of trade
in the insurance iIndustry. Many states have anti-trust sta-
tutes ouch as proposed by I1.D. 164, but New York is the only
etato which did not exempt the insurance industry. However,
when How York did enact ouch a law on January 1, 1970, it
specifically exempted the setting of rates through rating
bureaus. The reason various states other than New York have
not attempted ouch regulation i1s that the Insurance Departments
have complete control over discrimination, unfair trade prac-
tices, etc., under the Insurance Code. The Insurance Depart-
ments, therefore, have control iInsofar as they care to exercise
it, but they recognize that rating bureaus are an absolute
necessity. There are other practices iIn the industry which
might be said to be combinations in restraint of trade, such

as formulating and adhering to standard insurance policies,

the content of which are, iIn turn, under the control of the
State Commissioners. The State Commissioners have their own
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association to which the iIndustry goes for guidance with
the result that the standard fire iInsurance policy Iis
used everywhere and any deviations from it can be used
only with the approval of the State Director of Insurance.
You can understand what a chaotic situation would be
created, especially for the consumers, 1f you had 200
different types of insurance policies in Alaska and hov;
difficult it would be for the Director to regulate the
industry.

The reason the companies use rating bureaus to recommend
how much they should charge and the State Commissioners
use the same bureaus to ascertain what they should allow
to bo charged, 1is because the loss experience of all the
companies i1n an area especially under standard policies,
iIs more reliable for rate making than individual loss
experience. Therefore, our Director is a subscriber to
and pays to support the various bureaus which specialise
in rate making for particular purposes. These must be
continued, but I11.B. No. 164 would prohibit such use of,
rating bureaus.

From the foregoing, 1 think it iIs evident that the
industry should be exempt from I1.B. No, 164 since it is
completely regulated in the same respects by the Insurance
Code.. If the state should decide to do like New York and
prohibit monopolies and regulate the i1nsurance industry
under a mill of this typo, then i1t Is necessary to work
out some specific exemptions such as has boon done in

New York. Whereas Now York is the state in which most

of the big companion are incorporated and it iIs the
insurance center of the Ylostorn Hemisphere, Alaska is

at the opposite end of the spectrum and is iIn no posi-
tion to competently regulate the insurance industry
except through its Director of Insurance. Therefore,
unless the iIndustry is exempt from the provisions of

this bill there is a need for specific amendments which
can be patterned after the recent New York law. 1 am
furnishing to your staff and particularly Mr. Rhode, a
copy of a report made by Mr. Edwin M. Timmerman, of
Washington, D.C., who talked on "Insurance Underwriting
Under Antitrust”™ at a meeting of the 1970 Mutual Incur-



anee Technical Conference at Philadelphia# last lloveiaber.
It will give hint soma idea of the coé&pleKity of the
subject of trying to regulate iInsurance companies under

limited exemptions such as arc contained iIn the New York
Act.

Yours very tsr ily#

MW-CT (&t
1. C. Ban£/old

c.c. Mr. Char3.es A. Brown
Mr. Kenneth H. Mails
Mr. P. 0. Sastaugh
Mr. VI. W. Fritss
KCDik






IN THE COURT OF THE STATE OF ALASKA
JUDICIAL DISTRICT

AT

Civil Action No.

Plaintiff,
WRIT OF EXECUTION ON DEFAULT

VS. JUDGMENT (Or Where Debtor Not
Represented by Counsel)

Defendant.

THE STATE OF ALASKA
]

TO: Any Officer Serving Process

GFREETINQS:

}! Whereas, a Judgment has been Issued®by this

Cpurt on the day of 19  , adjudging
that Judgment debtor, 1is Justly
i?debted to , Judgment creditor, iIn the

amount of $
%i NOW THEREFORE,

« You are hereby COMMANDED to seize and safely keep
the personal property subject to execution of the said Judgment
Debtor, and i1f sufficient personal property cannot be found,
éb seize and safely keep real property of the Judgment
Debtor subject to execution belonging to the said Judgment
Dthor when the Judgment becomes a lieh«or thereafter, so that
the said property may be neld in custody of the Court for the
period prescribed In A.S. 809.35.035 and that thereafter fTinal
execution may be made thereon, and of this Writ make due
pervice and return.

AND IT IS ORDERED FURTHER that i1f you find earnings

owed to t.ie said Judgment Debtor you shall not seize more



than the amount permitted by 15 U.S.C. $1673 and the regula-
tions prescribed thereunder.

DONE at Alaska, this day of

- 19 .

Clerk or court

Deputy Clerk



JUDGMENT DEBTOR FORM

IN THE COURT FOR THE
STATE OF ALASKA JUDICIAL DISTRICT
PlaintifTF,
V8l CIVIL ACTION NO.
Defendant

NOTICE AND ASSERTION
OF EXEMPTIONS

PART 1: NOTICE OF EXECUTION

The Court of the State of Alaska,

Judicial District, has issued a Judgment that

you must pay to the sum of

n : A Writ of Execution on the Judgment has been Issued
against you, a copy of which is attached to this form. This

Writ is an order of the Court by which your property can be

taken from you and sold jn order to pay the Judgment and any

court costs which have been assessed against you.
1

The following property, believed to be yours, has
been seized and i1s now being held by the Court:

PERSON IN POSSESSION DATE OF
DESCRIPTION AT TIME OF LEVY LEVY



Pinal sale or disposition of this property will be

sought FIFTEEN (15) DAYS after you have received this Notice.

Some of the property listed may be exempt from
execution under either State or Federal law. A general explana-

tion of these exemptions 1is given in Part Il of this form.
IT you have any questions or desire a more detailed explana-
tion after reading Part Il carefully, you should contact your

lawyer, your local legal services office, or other local

agency providing legal advice.

IT any of the property listed above i1s exempt,
you may prevent loss of that property by doing all of the
following things within FIFTEEN (15) days of the time you

receive this Notice:

Step 1: Fill out Part 11 of this form, following
the directions carefully. Plejase type or
print carefully. This i1s to notify the
court of your property you claim as exempt.

Step 2: Read carefully the paragraph headed

STATEMENT and sign the form.
;§TEP 3: Mail or -eliver one copy of the form
L to this address:
Clerk of Court "
, Room

, Alaska

The other copy 1is for y%g- Keep 1t for

your records. Keep also*the copy of the

Writ of Execution which came with the form.
Step 4: Fill out the notice form which came with this

form, and mail it as iInstructed by the

information sheet.



IT these steps are followed within FIFTEEN (15)
days of the date you receive this Notice, the Court will hold
a hearing to determine whether the property you claim as exempt
IS actually exempt under the law, You will be notified of the

time and place of the hearing, to which you should come,

NOTE: IF YOU DO NOT FILL OUT PART 11 OF

THIS FORM AND TURN IT IN TO THE CLERK OF THE
COURT. YOU WILL LOSE YOUR EXEMPTIONS, AND ALL
OF THE PROPERTY LISTED WILL BE SOLD OR DISPOSED

OF.

PART 11: EXEMPTIONS
The word "property”™ as used In this form means any-
thing you own, including such things as:

a. Real Estate;

b. Personal property of any kind (whether in your
possession or held by someone else);

c. Your money (whether iIn your possession or 1in
a bank);

d. Money that Is owed to you (such as your

wages that have not been paid yet).

%
Property subject to execution or garnishment means

anything the Court can take from you to pay the Judgment;
exempt property iIs property which you may keep, provided you

claim your exemption on this form.

You do not have to claim your exemptions. If you
do not wish to claim any, simply do nothing further with this
form, and all of the property listed in Part 1 will be sold or
disposed of. If you do not wish to claim some particular

exemption, simply leave that item blank on this form.



This form Is used to claim exemptions only for

property listed in Part I. The Writ of Execution is not being

e used to take, any of your property which is not listed.

IT the property listed in Part 1 includes any of the
following Items, you may olalm your exemptions by filling In

the blanks according to the directions accompanying each i1tem*

A. INCOME;

You may claim at least some of your Income (wages,
salary, etc.) as exempt. There are two laws which provide this
kind of exemption; State and Federal. You must figure your
State Law exemption yourself in Item I below. Your Federal Lgw
exemption Is an automatic exemption, because the Writ of "Execution

does not allow the exempt part of your Income to be seized.

Item 1 How to Figure Your Exemption Under State

Law.

a. Look back to the list of property
in Part 1 of this form and find the date of levy
listed for your wages, salary or other income. Count

back 30 days from that date.

A b. Add up all of the wages, salary, tips,
or commissions you were actually paid (take-home pay
after withholding) for work done during those 30

days. Write tne total here; $

c. Addup all money you received during
those 30 days from any other souf,ce except wages,
salary, tips, or commissions. For instance, if you
are renting out any property, receiving iInterest
on any money, receiving stock dividends, etc., add

these items in. Write the total here; $




d. Add up all of themoney (take-home pay)
which you should have been paid for work done during
those 30 days only, which you have not yet received

(unpaid back wages, etc.). Write the total here:

$

e. Add up all of themoney which you paid
out during those 30days which you were required to
pay by order of any court. |Include such things as
alimony, child support, payments on a property settle-
ment or any other court Judgment. Write the total
here: $

f. Add the amounts in blanks b, c, and d

together. Write the total here! $ »

g- Subtract the amount in blank e from
the amount i1n blank f. Write the result here:
$

h. 1f you are the head of a family, and
your Tamily 1is supported either partly or completely
by your i1ncome, your State Law exemption is the amount
in blank g, unless that amount is more than $350.00.
.JT the amount shown in blank g is more than $350.00,

your state law exemption is $350.00.

IT you are the head of a family, write

your state law exemption here: $ If

you are not the head of a family, skip this blank.



i. IT you are not the head of a family,
your state law exemption is the amount shown in blank
g, unless that amount is more than $200.00. If the
amount in blank g is more than $200.00, your State law

exemption is $200.00. *

IT you are not the head of a family, write
your state law exemption here: $ IT you

are the head of a family, skip this blank.

Item 2: Your Automatic Exemption under Federal Law.

Under Federal law, you must get a certain

aulematle minimum exemption @n yeur wages, salary sr
other earnings. Under the Writ of Execution, only
that part of your earnings which iIs not exempt under
Federal law should be listed in Part I. In order for
the court to check on this and make sure that you have
received your automatic Tfederal exemption, please fill
in these blanks:

a. IT you are employed, check here how
often you get paid.
-* /~7 Once each week
/7 Once every two (2) weeks
/J Twice each month

/~7 Other (explain)

b. Each time you get pfiid, how much money
>
do y>u get? Write the amount here: $
c. Do you get any pension or retirement

payments?



d. If you checked “yes” In blank c, how

often do you get your pension or retirement payments?

* L J L J

IT you checked 'no" iIn blank c, skip

this blank.

e. ITf you checked "yes"™ i1n blank c, how
much money do you get each time you get a pension or
retirement payment? Write the amount here: $

IT you checked 'no"™ i1n blank c, skip this blank.

B. CHILD SUPPORT:
Item 1. Payments to court trustee.

IT you have been ordered by any court to
pay child support to a court trustee, you may claim
this money as exempt by filling in these blanks.

a. Write here how much you pay to the

Trustee each month: $

b. Pill In the title of the court which
ordered the payments: Court of

the State of .

"o c. Write here the date of the decree or
order: , 19
d. Write here the case number of the child

support case:

IT you do not make your payments to a
|
court trustee. you may not claim any exemption under

Item 1.



Item 2: Child Support Payments Made by Your
Employer.
IT any court of Alaska has ordered child
support payments to be withheld from your pay and

paid to a court trustee or clerk of the court by
your employer, you may claim these payments as

exempt by filling in these blanks:

a. How much is each payment: $ i

b. How often is the payment made:
c. Fill in the title of the court which

ordered the payments: Court of

the Judicial District.

d. Write here the date of the decree or

order: , 19

e. Write here the case number of the

child support case:

IT your child support payments are not
withheld from your pay by your employer, you may

not olalm any exemption under Item 2.



C. PERSONAL PROPERTY:
IT any of these things listed below have been seized
and listed in Part | of this form, you may claim an exemption

for them by checking the boxes which apply:

r j 1. Books, pictures, and musical instruments

belonging to you up to $300 in value.

/~7 2. \Wearing apparel (clothing, shoes, etc.)
which is needed for your use or for your

family®s use.

n 3* Your watches or Jewelry up to $200 in

value.

£*7 H. Things which you need to earn a living,
including cars, trucks or other vehicles if
you use them iIn your work or to get to work;
tools, books you use In your business, office
furniture, business fTiles, laboratory equip-
ment, Tfarm animals or other working animals,
and a supply of food for the animals. If you
claim any of these things, and use them to
4 earn a living, check this box. You will not
" be allowed to keep more of these things than

have a total value of $1,800.

£7 5. Household goods, furniture, and utensils
used by your family; animals used by your
family; food for these animals, and food
for yourself and your family. The total
value of these i1tems which you are allowed
to Jceep will not be greater than $1,200,

and you may keep only enough food to



support you and your family, and the animals,
for 6 months. If you claim any of these
things, check this box. =~
WARNING: You may not claim an exemption for
any of the things in the list above if the Judgment under which
the thing seized was for the purchase price of that thing.

For example, if the Judgment is for the purchase price of

your car (Box 4), you could not claim any exemption for that
car; but you could claim any of the other exemptions on the list.
D. LIQUOR LICENSE

Do you own a liquor license?

0] Yes

o] No
IT you own one, you can claim your liquor license

as exempt by filling in the number of the license here:

E. HOMESTEADS
There are three (3) laws under which you might be
able to claim a homestead exemption: the State homestead
exemption law, and two (2) Federal laws. Read the three items
below and check all boxes which you believe apply to you:
Item 1: State Homestead Exemption Law
A Please answer these questions:
a) Do you own the home you live In?
IT there 1s a mortgage on your home,
you may still answer "yes.'
/~7 Yes
n No I
b) Does your family live in your’home with you?

n Yes

CJ No
c) Is the judgment mentioned iIn Part 1 of this

form a judgment to foreclose a mortgage or deed

of trust on your home?



IT you answered "yes'" to questions a and b
and "'no" to question c, you may claim an
exemption on your home under state law. IT
you claim this exemption, check here: /~7
Note: This exemption may not completely pro-
tect your home. If your home is worth more
than $8,000, It may still be sold or part of
your land may be sold. If the entire home-
stead i1s sold, you still will get to keep
$8,000 of the price under this exemption.

If you live outside a town or city and

your homestead i1s larger than 160 acres,
only 160 acres i1s exempt. If you live iIn

a town or city and your homestead is larger

than 1/4 acre, only 1/4 acre is exempt under

state law.
Item 2: The Federal Homestead Law
Please answer these questions:
a) Do you have a homestead which you obtained
under the Federal Homestead Law (by filing
and proving-up, etc.)?

ﬂ% T T Al
CJ Yes

b) Is the judgment mentioned in Part 1 of this
form a Judgment for a debt which arose be-
fore you received a patent on your home-
stead from the Government? ~~

r j Yes (ITf you have not received
a patent, check '"yes.')
CJ No
ITf you answered both questions a and b "yes,"

you may claim an exemption on your entire

homestead. If you claim this exemption, check

here: [/ /

11-



Please answer these questions:
a) Are you an Alaskan Native (Alaskan Indian*

Aleut or Eskimo)?

CJ Yes (If you are only part Alaskan
Native, you may still answer
r j No "yes.")

b) Do you have a Native Homestead Allotment
from the &gmatsfcmenr™ ef She

0] Yes
£7 No

c) Do you own land in a Native Village under
a Restricted Title from the Department
of the Interior?

O Yes

O No
IT you have a Native Homestead Allotment of* own

land 1n a Native Village under a Restricted Title,
your land i1s not exempt under Federal law, but you
may still claim your State homestead exemption
(Item 1 above).
CEMETERY LOTS
IT you own a cemetery lot which you purchased
, From a cemetery association, and you bought the
lot for burial purposes only, you may claim it
as exempt. You may not claim this exemption iIf
you are holding the lot to sell again for profit.
IT you claim this exemption, check here: /~7
UNEMPLOYMENT
IT you have received Unemployméﬁt Payments, you
may claim an exemption for all of this money iIf
you have kept it separate from your other money.
You may not claim this exemption 1If the judgment
mentioned in part 1 of this form iIs a judgment
for the price of necessities (food, clothing, rent,
etc.) bought by you or your family during the time

you were unemployed.



» 7 7.X7 m /N .o - o eTem m - 7

1. If you claim this exemption/check here: C J
2. Write the amount of your unemployment payments
I

here

H. WORKMEN®"S COMPENSATION

IT you have received or are receiving Workmen®s

Compensation payments, please check here: C

Write the amount of your Workmen®s Compensation

payments here

These payments are exempt.

I. INSURANCE BENEFITS
In some cases, the benefits from insurance policies
may be exempt from execution. |If you have received or
are receiving benefits from any of the kinds of
Insuranoe polioies listed hers, please ohsok the boxes
which apply to you. At the hearing on your exemp-
tions, the Court will decide whether your benefits

. are exempt under the law.

Have you received, or are you receiving benefits
under any of these kinds of policies ( 1T benefits
are due to you, but have not been paid yet, you
should check the box which applies):
n 1. Group Life Insurance
*V~7 2. Disability Insurance
a 3. Annuity Policy
J. TEACHER"S RETIREMENT
Please answer these questions:
1. Are you a retired Schoolteacher?
/~7 Yes <
CJ No
2. Are you receiving teacher®s retirement
payments from the State of Alaska?
@) Yes
£7 No
3. If you answered "yes" to questions 1 and 2,
write the amount of your teacher®s retirement

payments here .




