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The Hdnomble William Moran x;
Chairman, House Judiciary Committee

FROM Frederick McGinnis, Commissioner /f
SUBJECT: House Bill 5
DATE: February 3, 1971

Mr, F. E* Kester, Registrar of Vital Statistics, has raised a signifi-
cant point in relation to the filing of death certificates should HB 5
(Alaska Probate Code) become law. Hts specific concerns are outlined
in the attached memorandum.

It is requested that Mr. Kester be afforded the opportunity to appear
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TO: p Frederick F. McGinnis, Commissioner JCAT
Departmenfc of Health and Welfare
Othss a# th*
Thru: V.L. Ilverson, Director/”" C**oAMIcrw»
Division of Administrative Services OATE February 1, 1971 Fie”

FROM: F. E. Raster, State RegistraTv .-" SUBJECTi HB 5, Probate Code

of Vital Statistic*k f
HB 5 revises and codifies the Alaska Probate Code. It is the same bill
introduced in 1966 (HB 349) and in 1969 (HB 39). It repeals many existing
statutes, among them AS 20.05.130(b), which is quite vital in determination
of presumptive death after six years disappearance. We cannot find that this
has been adequately replaced in the new proposed code.
The present statute says in part "If a missing person is not heard from for a
period of six continuous years, he is presumed to be dead ..... " This combined
with AS 09.55.050 gives an authority for filing a certificate of death in these
cases. Both the Bureau of Vital Statistics and the Supreme Court (Rule 5,
Probate Rules) have implemented this, and the resulting death certificates have
proven very useful in the settling of estates and other claims.
There are several references to such presumption of death and missing persons in
the proposed code; for example:

AS 13.16.070 page 19

AS 13.16.075 20

AS 13.16.085(3) 21

AS 13j36;0.10 72

AS 13.36.400(b) 87

AS 13.36.410(3) 87
However, no place states specifically that the court may make a finding of
presumptive death; nor does it set a standard such as the six years in the present
statute.
Possibly the proposed wording is sufficient. We do not feel that this should be
assumed* If it is not sufficient authority, we will again have a group of persons
for whom we cannot file a death certificate.
I suggest that we call this to the attention of the House Judiciary Committee to
see if they have considered this angle. | would like to discuss this rather involved

matter with the Conmlttee.






PREFACE

On October 26, 1967, the Thirty-second American Assembly
—on The Ombudsman—opened at t rden House, on the Harri-
man (Ne York) campus of Colnmnie. University. There were
72 participant from the worlds of business, education, com-
munications, labor, uttd governmep.i; and from the clerical, legal
‘nd military professions.

For three da.;, in small discussion groups, they considered
in depth various aspects of citizen grievance and redress vis-a-vis
government (local, state, and federal); and on the fourth day
in plenary session they reviewed and approved the report con-
tained in these pages.

As background for their discussions participants read a volume
entitled Omiulsmen for American Government? prepared
under the editori .1 supersision of Dr. Stanley V. Anderson of
the University of California at Santa Barbara, with chapters
and authors as follows:

Chapter 1 — /he Spread oj the Ombudsman Idea— Donald C.

Fount, ( arleton University, Ottawa. Canada.

Chapter 2 'Transferrinp the Ombudsman William B.

Ciwyn, Tulane University.
Chapter 7 -State Government and the Ombudsman John
1. Moore, University of California (Santa

Barbara).
Chapter 4 The Ombudsman and Total Government—
William Il. Angus and Milton Kaplan, State

Universitv id New York at Dutlalo.
Chapter 5 Tro/'ostds and I'obtu s Stanley V. Anderson.

Appendix \nnotated Model Ond'trdsman Statute Waller
iiellliot it, t olumbia [IIni\ er.sitv.

Regional Assemblies on |he <hnhndsman making use ot the
above nanud chanters and lhe Ameiieaii A embl . eonlei
enee leclniioue, will be held across the nation with the coopera-
tion ol otliet educational institutions

I'lie report ol the 1lhnilesecond American Assemble lellecls
the views ol the participaiits m then private, not their ollieial,
eapaeilies. |in* Aiieiiean Assembly itmmmt a non partisan educa-
tional ol I'.aili/alion, takes- no position on matters it presents lol
public discussion; am! lire lold lounJatiou, whieh grneioush
provided support lot tins piogJaui, simiitarlv takes no ollieial
position on the opinions contained licicm

Cl it iout) C. Nt l.son
I'h
lhe American Assembly



Ombudsmen I Americnn dovernmcm? (ed. Stanley V.
Anderson) will inl published by Pivutice-I (all. Inc.. I'nglc-

wntui Clilfs, New Jersey, in January 1968.



FINAL REPORT

of the

THIRTY-SECOND AMERICAN ASSEMBLY

At the close of their discussions the participants
in the Thirty-second American Assembly on
The Ombudsman reviewed as a group the fol-
lowing statement. The statement represents gen-
eral agreement; however no one was asked >0
sign it, and it should not be assumed that eve-
ry participant necessarily subscribes to every
recommendation.

Millions of Americans view government as distant and
unresponsive, if not hostile. Though often the targets of the
resentment which ensues, government ollicials are usually
not the cause of remoteness, but sometimes its victims.
Dehumanized government derives from the impersonality
of modern mass society. Improving the means by which
individual citizens can voice dissatisfaction with governmental
action or inaction will make for a more democratically effec-
tive society.

Many devices—governmental and private, formal and in-
formal—already serve to amplify the voice of the individual
in the halls of government. .Administrative agencies may
provide him internal avenues of appeal. Courts m.tv hear
his case. Elected representatives may liar lie his complaint.
Public legal aid may be a ailablc. News media or private
organizations may take up his cause.

All these means ol access to government are useful. We
should strive further to improve them. Hvcatire these existing
devices have important fur lions to serve other d'an handling
citizen*" complaints, there is a need in today's large and
complex government for mechanisms devoted solely to re-
ceiving, examining, anil channeling citizens” complaints, and
securing expeditious and impartial redicss. We believe that



American utilization of the Ombudsman concept will help
to fill that need.

What is an Ombudsman?

The Ombudsman is an independent, high-level officer who
receives complaints, who pursues inquiries in‘o the matters
involved, and who makes recommendations for suitable action.
He may also investigate on his own motion. He makes
periodic public reports. His remedial weapons are persua-
sion, criticism and publicity. He cannot as a matter of law
reverse administrative action.

What Dors an Ombudsman Do?

When the Ombudsman receives a complaint which .eems
to him to have validity, he asks the agency for an explana-
tion. If necessary he consults further with the complainant
and again with the agency. He reports his findings to those
concerned. He may suggest a specific remedy to correct
individual injustices and he may suggest an improvement
in agency procedure.

After consideration, if he finds a complaint to be un-
founded. he may discover that the agency has failed ade-
quately to explain its action to the citizen. In this case
he may wurge the agency to improve its techniques of
communication. In other cases lie may report to the com-
pi; inant why |Ins grievance was unfounded. In addition to
handling individual complaints, the Ombudsman may make
studies and recommendations for the improvement of ad-

ministration.

' he Ombudsman proceeds without cost to the complainant.
He is able to operate informally and expeditiously without

formal hearing procedures.

Establishment of an Ombudsman

We recommend that Ombudsman olliees be established
in American local and stale governments. We do not reeom-



mend the establishment of a single office of Ombudsman
for the entire tedcral government, but we do recommend
that applications of the concept be undertaken at the federal
level.

The Ombudsman must be selected in a manner which
assures public confidence in his independence, impartialitv
and professional attainments. He should be given a salary
which will reinforce his high status in the community.

The Ombudsman should designate his own subordinates.
The Ombudsman’s term of office should be sufficiently long
to minimize his preoccupation with reappointment and should
not be coterminous with mat of the selecting authority.
Provision for his removal from office for cause should be
made in such manner as not to interfere with his inde-
pendence while in office.

The authority of the Ombudsman should extend to pub'ic
agencies exclusive of courts, legislatures and chief executives.
On the other hand, the expc..ence of California and other
states with a commission on judicial qualifications—an om-
budsmanlike institution— should he given serious considera-
tion as a means for reducing the abus, ('l jutlici .1 authority.

Since American local governments vary greatly in si/e,
population, and legal structure, no uniform design need be
followed and advantages are to be derived from experimenta-
tion. Such experimentation should include meaningful accessi-
bility to the Ombudsman by all sectors of society,

1Jow I tir /)<w ilic Ombudsman do?

An Ombudsman, concerned with mistaken Ol imperfect
action, is a valuable resource, itut an Ombudsman often
can not provide all the help a cili/rn may need when con
fused by or ii conflict with the officials who administer
public allairs.

At times the citizen must have tecours to an active
advocate who can press a demand on Ids behalf or plan



a defense against governmental action. This need is for
adequate legal services. Then, too, citizens require informa-
tion about governmental services. This need is more prop-
elly provided by easily accessible information and referral
agencies.

Of course, neither an Ombudsman nor legal anu informa-
tion services can eliminate profound social and economic
injustice, which calls for essentially political solutions.

While the Ombudsman does not make policy, his office
has two important indirect clfects on policy-making. First,
the Ombudsman’s findings provide the Legislature and the
Executive with additional significant information and advice
upon which to base major policy improvements. Secondly,
the legislative process is enhanced to the extent that the
Ombudsman’s existence permits and encourages legislators
to give increased attention to lawmaking.

Conclusion

We urge the prompt enactment of laws to create the
special office required to handle citizens’ complaints— the
Ombudsman.
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ABOUT THE AMERICAN ASSEMBLY

The American Assembly was established by Dwight D.
Eisenhowe.- at Columbia University in 1950. It holds non-
partisan meetings and publisnes authoritative books to illu-
minate issues of United States policy.

An affiliate of Columbia, with offices in the Graduate
School of Business, the Assembly is a national, educational
institution incorporated in the State of New York.

The Assembly seeks to provide information, stimulate dis-
cussion, and evoke independent conclusions in matters of
vital public interest.

A merican Assembly Sessions

At least wo national programs are initiated each year.
Authorities are retained to write background papers present-
ing essential Jala and defining the main issues in each subject.

About 60 men and women representing a broad range of
experience, competence, and American leadership meet for
sever. | days to discuss the Assembly topic and consider
alternatives 1ir national policy.

All Assemblies follow the same procedure. The back-
ground papets are sent to participants in advance of the
Assembiv. lie Assembly meets in small groups lor four ot
live lengthy periods. All groups use the same agenda. At the
close in these informal sessions participants adopt in plenatv
session a Imal repott of Imdmg, and reeotnmendali ms

Regional, s'ale, and local Assemblies ate held following
the national session at Atden House. Assemblies have .nso
been held in I-'upland, Swit/et land, Malaysia ( unada, the
Caribbean. South America, Japan and the Philippines. Over
timely institutions have co -u'onsoied one ot more Assemblies.

12



Arden House

Home of The American Assembly and scene of the
national sessions is Arden House, which was given to Colum-
bia University in 1950 by W. Averell Harriman. E. Roland
Harriman joined his brother in contributing toward adapta-
tion of the property for conference purposes. The buildings
and surrounding land, known as the Harriman Campus of
Columbia University, are 50 miles north of New York City.

Arden House is a distinguished conference center. It is
self-supporting and operates throughout the year for use by
organizations with educational objectives. The American
Assembly is a tenant of this Columbia University facility
only during Assembly sessions.

A merican Assembly Books

The background papers for each Assembly program are
published in cloth and papcrbound editions for use by indi-
viduals, libraries, businesses, public agencies, non-govern-
mental organizations, educational institutions, discussion and
service groups. In this way the deliberations of Assembly
sessions tire continued and extended.

Ilie subjects of Assembly programs to date are:

1951 lhilled StalesW estern 1mope Kill.ltionsllips
1952 Inllit Kin
195 t lconomic S .vurilv lor Atiietleans
1954 lhe 1hilled Stales' Si;il.e m the 1'llited Nations
Hie leder.d luncmmeiu Service
[>)Ss t micel Slates .Viticulture
the !ortv lii»ht Stales
1-|L |i,,tt. eill.il 1011 ol the Ihilled Si.Hes Al'ioad
Hie 1 lilted Statis .md Ilie lat i alsl
19s / Intel ii.,ititiit.il Slalulio .md Progtes.s
Alone Ini Power
1 0SS Hie 1hilled Slates and \tliea
1 inlet1 Slates Mouel.it > Policy
1'1SO W .ov Puces. Profit,. .isi«t Pi.i,In. 1\ilv

llie 1 liiled Stales and l1aim \mo lien

19MI llie lederal (io\einun m Mul tli, hei i diiealioti
I he Steelel.itv ol Stale
I to.ils tor A metleans

13



1961

1962

1963

1964

1965

1966

1967

1968

Anns Control: Issues for the Public

Outer Space: Prospects for Man and Society
Automation and Technological Change
Cultural Affairs and Foreign Relations

The Population Di emrr.a

The United States and the Middle East

The United States and Canada

The Congress and America's Future

The Courts, the Public, and the Law Explosion
The United States and Japan

Stale Legislatures in American Politics

A World of Nuclear Powers?

The United States and the Philippines
Challenges to Collective Bargaining

The United States and Eastern Europe
Ombudsmen lor American Government?
Uses of the Seas

Law and The Changing Society

14
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State v. Goodseal

Strong and Lundt were the sole owners ofpowrcorpo-
fons, the payments were made by”prt”corporation
and’'th”cross-petition was filed hj>"8ie other. Strong
and Lunittsjteny personal liaJpMty herein and did not-
join GiiardiaiNi™ts cros”pmtion. It is their position
that they signed fo*"Sh”orporation in a representative
capacity. The coptfacf'TtseKwould seem to indicate
otherwise, buLprfview of oitrfeM jjgon the plaintiff’s
action and/kfie position of Strong anatsandL it is not
necessapj”*to discuss or meet that issue.
‘affirm the judgment of. the trial court dismissi
the petition and the cross-petition.
Affirmed.

State of Nebraska, appellee, v. Judith W ayne

Goodseal. appellant.

— N.w. 2d —
Filed January 29, 1071. No. 37605. i

1. Criminal Law: Constitutional Law: Statutes. The definition of
crimes and the .penalties for their violation are statutory in
this state, and a statute which has the effect of delegating to V
.a private person the punishment to be assessed for a crime \
is subject to constitutional objection. S

2. Criminal Law: Constitutional Law: Self-Defense. The Nebras-
ka Self-Defense Act, section 29-114, R. S. Supp., 1969, is un-
constitutional and void in that it delegates to a person assert- V
ing self-defense the determination of the amount and extent of \
the force to be used in defending his person as a legal justifica- /
tion for crime. -

8. Constitutional Law: Statutes: Appeal and Error. Where an
pnconstitutional statute is relied on to sustain the position of
one or more of the parties, this court will, in a proper case,
notice the plnin error in the premise on which the case was
trial and declare the unconstitutionality of the act even though

. that issue was not raised by the partios.

4. Criminal Law: Self-Defense. Killing in self-defonso is ground-
ed upon necessity. It exists only in extremity where no other
practical mesas exists to avoid death.or great bodily ham ap-

parent to the person resorting to it.

C 5 — 11— - In order to excuse or justify a Killing in self-

K MB <0
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defense, the accused' must not only have entertained the belief
that his life was in danger or that he was in danger of suffer®
ing great bodily harm, but the belief must have been reasonable
and in good faith.

L - — - . Whether or not an accused Killed in fear of

death or great bodily harm, or whether or not the killing was
motivated by anger, punishment, or vengeance is an issue of
fact to be determined by the jury.

T—r The bad character of the accused and the fact
that she was an acknowledged prostitute does not deprive her
of the right of self-defense, but such facts are circumstances
to be considered in determining the necessity for and the ex-
tent and reasonableness of the force used in connection with
the other evidence in the case.

Criminal Law: Trial. It is the province of the jury to deter-
mine the circumstances surrounding the crime charged; and if,
assuming as proved the facts which the evidence tends to es-
tablish, they can be accranted for upon no rational theory
which does not include the guilt of the accused, the proof can-
not, as a matter of law, be said to have failed.
Criminal Law: Trial: Appeal and Error. After a jury has
considered the evidence in the light of the rule regarding cir-
cumstantial evidence and returned a verdict of guilty, the verdict
on appeal may not, as a matter of law, be set aside for insuf-
ficiency of the evidence if the evidence sustains some rational
theory of. guilt.
Trial: Instructions. It is not error to refuse a tendered in-
struction where its content is covered by other instructions given
by the court.

--------- . A party may not properly complain of an
|nstruct|0n given by the court when Buch instruction is more
favorable to him than that to which he was entitled.

Appeal from the district court for Douglas County:
Donald Brodkey, Judge. Affirmed.

» Paul E. Watts and Michael N. Schirber, for appellant.

Clarence A. H. Meyer, Attorney General, and Harold
Mosher, for appellee.

Heard before W hite, C. J.,Carter, Spencer, Boslaugh,
Smith. McCown, and Newton, JJ.

Carter, J.

The defendant, Judith Wayne Goodseal, was charged

v*
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in the district court for Douglas County with murder in
die second de jree for the Kkilling of Dick Edgar Williams
on July 8, 1969. The jury returned a verdict of guilty
and the trial court imposed a sentence of 10 to 15 years
imprisonment at hard labor in the Nebraska Reformatory
for Women. The defendant has appealed.

On July 8, 1969, the body of Williams was found on
the street edge of the sidewalk in front of a vacant
building at 5208 South 28th Street in Omaha. It was
later determined that he had been shot five or six times
with .32 caliber bullets. That Williams was the victim
of a homicide seemed apparent. The defendant admitted
shotting the deceased and asserted that it was done in
self-defense.

The deceased and Lee Dunbar were employed at a
service station in Omaha. After closing the station in
the evening of July 7,1969, deceased suggested that they
go out on the town. They went to several bars, pur-
chased and drank some beer, and finally drove to the
Eldorado Club at about 1 am. Deceased had previously
inquired of a taxi driver as to where they might find
some women. They parked Dunbar’s car near the El-
dorado Club where deceased accosted the defendant
who was driving a car leased to Larry W. Pullian and
after some negotiation offered $20 for her intimate asso-
ciation. Deceased purported to give defendant two $10
bills which she soon discovered to be two $1 bills and
returned them to him. She told him to get out of the
car and, according to her testimony, he proceeded to
force his desires upon her.

The defendant was 24 years of age, was married, and
separated from her husband. She had her two small
children in her custody. She had been living with Larry
W. Pullian, a single man, for about a year. She ad-
mitted that she had engaged in prostitution and admitted
further that she had negotiated with deceased for such
an act with him. Pullian testified that he had a .32 caliber
pistol that he had taken as security for a loan. He stated
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that he had placed the pistol on the floor of his car
under the driver's seat, but had no knowledge as to
whether or not it was loaded. Defendant testified that
she did not know there was a gun in the car until im-
mediately before the shooting.

Dunbar testified that after deceased entered defend-
ant’s car, defendant and deceased drove around the block
and Dunbar followed in his car. Defendant parked her
car and Dunbar parked his car about 5 to 10 feet be-
hind it. After some delay he approached the car driven
by defendant and made some inquires during the course ¢ 1
of which deceased asked him if he had his gun. On
signal from the deceased, he answered in the affirmative
although he had no gun. Some time later, Dunbar heard
five or six pops somewhat similar to exploding fire-
crackers. He saw defendant drive away and attempted
to follow. He saw a man in the back seat but was unable
to follow the car. He made an anonymous call to the
police and informied them that there had been a shoot-
ing in the area. He gave the police the color and license
number of the car. The call was verified and answered
by the police, but evidence of a shooting was not dis-
covered until the body was later found on the sidewalk
in front of 5208 South 28th Street.

Defendant testified that deceased said he did not have
$20. She said he tried to force her to remove her clothing
which she resisted. She did not testify to making an*
outcry or to any attempt to open the car door or to leave
the car. He finally spun her around with her legs to-
ward him and was threatening to strike her which he
did not do. He partially removed his own clothing. She
said that she was afraid of deceased and fera-ful because
she knew the man following them had a gun. As he
turned her around in the seat, she said her left hand
dropped down and came in contact with a gun. She got
the gun in her left hand, pointed it at deceased, and
squeezed it until all the bullets in the automatic pistol
‘Were fired. Deceased slumped back against the door of
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the car. She drove the car back in front of the Eldorado
Club, honking the horn to attract the attention of Pul-,
lian. As she came in front of the Eldorado Club, Puilian
came out and, seeing the deceased in the car and the
blood on defendant, signaled her to pull over to the curb.
She went on, turned the comer, and stopped. He fol-
lowed and when he reached the car he opened the front
door on the right-hand side and the body fell out ,on the
edge of the sidewalk where it was later found by the
police. He then got in the back seat because, as he tes-
tified, the front seat was covered with blood.

Defendant and Puilian drove away and went home
without reporting the incident to anyone. On arrival at
their home, Puilian put the gun away and produced it in
court at the trial. He washed the floor mats and up-
holstering to remove the blood stains. The floor mapr
and upholstering were still damp and the odor of vine-
gar was noticeable when the car was searched that after-
noon by the police.

We point out that defendant admits shooting the de-
ceased with a .32 caliber automatic pistol which she found
under the seat of the car. She claims that she squeezed
the trigger of the gun until all its shells were fired into
the body of the deceased. She contends that she did the
shooting while in fear of the deceased and Dunbar who
admittedly had followed the Puilian car and had told
the deceased in defendant’s presence that he had a gun.
The evidence is clear that defendant and Puilian had
left the body of deceased on the sidewalk in front of a
vacant building at 5208 South 28th Street. They left
the scene immediately and did not report the killing of
the deceased to anyone. On arriving home, the gun was
put away and the floor mats and upholstering washed
to remove the blood stains and thereby remove evidence
of the killing. There is evidence that would sustain a
finding of self-dcfensc. On the other hand, there is evi-
dence that defendant attempted to conceal her participa-
tion in the killing, an indication of guilt. It was for
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the jury to determine under all the facts and circum-
stances whether or not defendant purposely and malici-
ously killed Williams without deliberation and premedita-
tion or whether or not she killed him in self-defense as
that defense is defined by the law of this state. The
jury resolved these issues against the defendant and
thereby found beyond a reasonable doubt that defend-
ant did not kill Williams in self-defense and found also
that the evidence shows beyond a reasonable doubt
the defendant did kill Williams purposely and malicious-
ly but without deliberation and premeditation.

The defendant contends the rule as to the weight to be
given to the circumstantial evidence supports the assign-
ment of error that the evidence was insufficient to sus-
tain the conviction. The jury was properly instructed on
the circumstantial evidence rule by instruction No. 15
and its giving is not assigned as error. The jury con-
sidered the circumstantial evidence in the light of this
instruction and concluded that the facts and circum-
stances tend to connect the accused with the crime
charged and were of such a conclusive nature as to ex-
clude to a moral certainty every rational hypothesis ex-
cept that of guilt. After a verdict of guilty in part on
circumstantial evidence and on appeal therefrom for
insufficiency of the evidence, the verdict may not be
set aside as a matter of law for insufficiency of the evi-
dence if the evidence sustains some rational theory of
guilt. State v. Reeder, 183 Neb. 425, 160 N. W. 2d 753;
State v. Williams, 183 Neb. 257, 159 N. W. 2d 549; State
v. Ohler, 178 Neb. 596,134 N. W. 2d 265. The evidence is
sufficient to sustain the finding of the jury.

Defendant assigns as error the trial court's refusal to
give her requested instruction applicable to the law of
self-defense. The requited instruction is: 'Defend-
ant contends that she acted in self-defense. Self-de-
fense is defined as the use of such force by any means
necessary to repel an attack as at the time appeared to
defendant, to be necessary, although she may have been
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mistaken as to the extent of the actual danger, if a rea-
sonable person would also have been so mistaken. The
defendant was justified in acting upon the .facts as they
appeared to him and is not to be judged by the facts .as
they actually were.

“When a person is threatened or attacked in such a
manner that it causes him to believe he is in danger of
receiving bodily injury, he may use self-defense to de-
fend himself.

“It is necessary for conviction that the state prove
beyond a reasonable doubt that the defendant was not
acting in self-defense, and there is no burden on the
defendant to prove that she was acting in self-defense.”

The foregoing requested instruction was given ver-
batim by the .trial court as instruction No. 9, except that
the court inserted a paragraph between the second and
third paragraphs of the tendered instruction. The in-
serted paragraph stated: ""However, when the person
threatened or attacked uses more force than permitted
by the above definition of self-defense, she is guilty of
unlawful conduct and is criminally responsible there-
for.” It is the contention of the defendant that it was
error for the trial court to give an instruction which
requires the jury to weigh the type and degree of force
and means used.

The defendant relies upon the defense of self-defense
as defined by section 29-114, R. S. Supp., 1969, referred
to herein as the Nebraska Self-Defense Act. The re-
guested instruction tendered by the defendant is based
upon the Nebraska Self-Defense Act which became ef-
fective on June 5, 1969. The State relies solely upon an
interpretation of the act. It is readily apparent that the
constitutionality of the act is not raised by either the
State or the defendant.

The pertinent part of the act provides: “No person in
this state shall bn placed in legal jeopardy of any kind
whatsoever for protecting, bv any means necessary,
himself, his family, or his real or personal property, or
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when coming to the aid of another who is in imminent
danger of or the victim of aggravated assault, armed
robbery, holdup, rape, murder, or any other heinous
crime.” 8§ 29-114, R. S. Supp., 1969. The State argues
that the language of the statute preserves the concept
of the use of reasonable force only in defending one’s
person or property. On the other hand, the defendant
argues that the act provides that a person may use
unlimited force in repelling ah aggressor and that the
common law rule that one may use only reasonable
force has been abrogated by the act. It is shown that
amendments by the Legislature were twice offered and
defeated to change the words “any means necessary”
to “any reasonable means necessary.” It was clearly the
intention of the Legislature to eliminate the word “rea-
sonable” from the common law rule and it would be
an act of legislation for this court under such circum-
stances to place it back in the act by judicial pronounce-
ment. On the other hand, we do not subscribe to de-
fendant’s view that the words “by any means necessary”
were an opening of the door for the use of extreme and
brutal force by an aggressor in every case to protect
against minor infringements of personal and property
rights. Necessary force does not mean unnecessary
force. Nor does “any means necessary” mean “any rea-
sonable means necessary” under the legislative history
here shown.

Killing in self-defense is grounded upon necessity. The
right exists only in extremity where no other practic-
able means to avoid the threatened harm is apparent to
the person resorting to it. If there is no real or appar-
ent necessity for the Killing, the defense fails. In order
to be entitled to assert self-defense as an excuse or
justification for the killing, the defendrnt must have
been in imminent danger of death or great bodily harm
at the time of the commission of the act. In order to
justify or excuse a Killing in self-defense, the accused
must not only have entertained the belief that his life was
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BARRY W. JACKSON
FREDERIC E. BROWN

March 19, 1971

The Honorable William J. Moran,
Chairman

Judiciary Committee

House of Representatives

Pouch V

Juneau, Alaska 99801

SUBJECT: Ombudsman

Dear Bill:

As state chairman of the American Bar Association Committee
on the Ombudsman 1 am enclosing for your information a copy of the
report of the 32nd American Assembly on the Ombudsman and a brief
outline on the Ombudsman prepared by the Ombudsman Committee of the
American Bar Association.

T As you are a member of the Judiciary Committee I am also
enclosing a copy of an article, '"The Ombudsman and Human Rights",
by Bernard Prank, a reprint from the Administrative Law Review of
April, 1970.

Although 1 understand that at least one key committee
chairman _is opposed to the enactment of any Ombudsman legislation by
this legislature, 1 hope that our furnishing you with this material
may iInduce legislative leaders to permit both committee and floor
action on the Ombudsman bills now before the legislature.

Although Alaska i1s a small state and aggrieved citizens have
much more than the usual opportunity to obtain informal relief through
the political process, 1 still believe that Alaska needs and should
have an Ombudsman. Hawaii, a state which also has a small population,
has reported outstanding success with their new Ombudsman.

I believe that Alaska should place its Ombudsman, for ad-
ministrative purposes, under the Legislative Council or, if the Leg-
islative Audit Committee 1is upgraded, under the aegis of that committee.
Indeed, historically, the Ombudsman function developed out of the
Legislative Audit role of the Swedish Parliament.
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Even though this session iIs drawing to a close, 1 hope
that you will be able to act on the Ombudsman bills and, 1T floor
action cannot be completed, that the bills could be assigned to the
Legislative Council or to other committees for interim studies.

Sincerely

Barry«Jif, Jac
BWJ :pb

Encl. (3



AMERICAN BAR ASSOCIATION
ADMINISTRATIVE LAW SECTION
OMBUDSMAN COMMITTEE

THE OMBUDSMAN

Definition

The Ombudsman is an independent governmental official who receives complaints against government agencies and
officials from aggrieved persons, who investigates, and who, if the complaints are justified, makes recommendations
to remedy the complaints.

Basic Concept

The Ombudsman system is one of the institutions essential to a society under the Rule of Law, a society in which
fundamental rights and human dignities are respected. Human rights are not protected simply by constitutions or
legislation, by guarantees or speeches, by proclamations or declarations, but primarily by the availability of remedies.
The Ombudsman system is one of the remedies which seeks to preserve human rights.

Reasons for Ombudsman

@

(b)

©

(d)

(€)

U]

The post-World War Il growth of the welfare state. Government grew in size and extensive powers were given to
agencies. Protection is needed against executive and administrative mistake and abuse of power.

The activities of public administration have become so comprehensive and the power of the bureaucracy so groat
that the legal status of the individual needs additional protection.

Existing mechanism - courts, legislatures, the executive, administrative courts, and administrative agencies-are
not sufficient to cope with the grievances of the aggrieved and there Isa need for a supplementary institution.

The presence of the Ombudsman has psychological value. His office gives the citizen confidence that there exists
a watchdog fo. the people who will hold government accountable.

The legislature traditionally concerned with the observance of laws and rulings by public officials has at the same
time extensively delegated powers to the administrative authorities. The Ombudsman can serve to aid the
legislature in its function of supervising the executive and administrator.

The Ombudsman gives the citizen an expert and impartial agent without personal cost to the complainant,
without time delay, without the tension of adversary litigation, and without requirement of counsel or the
intervention of those highly placed.



Types of Action or Inaction Which Give Rise to Complaints

(@) The Ombudsman investigates complaints arising from administrative action or inaction as a result of which any
parson has been aggrieved. Such types of action or inaction are: ;

(t) Injustice.
(2) Failure to carry out legislative intent.
(3) Unreasonable delay.
(4) Administrative error.
(5) Abuse of discretion.
(6) Lack of courtesy.
17) Simple clerical error.
(8) Oppression.
(9) Oversight.
(10) Negligence.
(11) Inadequate investigation.
(12) Unfair policy.
(13) Partiality.
(14) Failure to communicate.
(15) Rudeness.
(16) Maladministration.
(17) Unfairness.
(18) Unreasonableness.
(19) Arbitrariness.
(20) Arrogance.
(21) Inefficiency.
(22) Violation of law or regulations.
(23) Abuse of authority.
(24) Discrimination.
(25) Disability to act.
(26)  Errors, mistakes, carelessness.
(27) Disagreement with discretionary decisions.
(28) Inconsistent with general course of an agency's function.
(29) Mistakes in law or arbitrary in ascertainment of facts.
(30) Based on irrelevant consideration.
(31) Unclear or Inadequately explained when reason should have been revealed.
(32) Inefficiently performed.
(33) All other acts of injustice that frequently the governors inflict upon the governed, intentionally
or unintentionally.

(b) The Ombudsman may also recommend clarification, amendment, or initiation of legislation end administrative
rules and regulations.



American Bar Anoeiation Resolution

The following Resolution dealing with the establishment of an Ombudsman was adopted by the American Bar
Association at the Midyear Meeting of the House of Delegates in 1969:

B eit Resolved, That the American Bar Association recommends:

1. That state and local governments of the United States should give consideration to the
establishment of an ombudsman authorized to inquire into administrative action and to make public
criticism.

2. That each statute or ordinance establishing an ombudsman should contain the following
twelve essentials: (1) authority of the ombudsman to criticize all agencies, officials, and public
employees except courts and their personnel, legislative bodies and their personnel, and the chief
executive and his personal staff; (2) independence of the ombudsman from control by any other
officer, except for his responsibility to the legislative body; (3) appointment by the executive with
confirmation by a designated proportion of the legislative body, preferably more than a majority,
such as two-thirds; (4) independence of the ombudsman through a long term, not less than five years,
with freedom from removal except for cause, determined by more than a majority of the legislative
body, such as two-thirds; (5) a high salary equivalent to that of a designated top officer; (6) freedom
of the ombudsman to employ his own assistants and to delegate to them, without restraints of civil
service and classification acts; (7) freedom of the ombudsman to investigate any act of failure to act
by any agency, official, or public employee; (8) access of the ombudsman to all public records he
finds relevant to an investigation; (9) authority to inquire into fairness, correctness of findings,
motivation, adequacy of reasons, efficiency, and procedural propriety of any action or inaction by
any agency, official, or public employee; (10) discretionary power to determine what complaints to
investigate and to determine what criticisms to make or to publicize; (11) opportunity for ony
agency, official, or public employee criticized by the ombudsman to have advance notice of the
criticism and to publish with the criticism an answering statement; (12) immunity of the ombudsman
and his staff from civil liability on account of official action.

3. That for the purpose of determining the workability of the ombudsman idea within the
federal government, the Administrative Conference should (a) experiment by constituting itself an
ombudsman for limited areas of federal activity, and (b) encourage and study experimentation by
particular agencies with the ombudsman idea.

4. That establishment of a federal government-wide ombudsman system, whether or not
designed to assist congressmen in handling constituents' complaints about administration, should
await findings based >pon the experimentation recommended.

Be it Further Resolved, That the Section of Administrative Law is authorized to present the
views of the Association and to encourage the establishment of ombudsmen in accordance with the
provisions of this Resolution, by all necessary and appropriate means.



Eelected publicatiSons with particular relevance with respect to the Ombudsman system are: u
S > o ;

1. Anderson, S. V., Ombudsmen for American Government? (New York, American Assembly, Prentice-Hall, 1968).
Anderson, S. V., Canadian Ombudsman Proposals, Institute of Governmental Studies, Berkeley, 1966.
3. Anderson, S. V., Ombudsmen Papers: American Experience Proposal, Institute of Governmental Studies, University

of Caliprnia, Berkeley, .1969.. . . *

. . - o
4. Gellhom, Walter, Ombudsmen and Others: Cltisens' Protectors in Nine Countries, (Cambridge, Harvard University
Press, 1966).

Gellhorn, Walter, When Americans Complain, (Cambridge, Harvard University Press, 1966).
Rowat, D. C. (ed), The Ombudsman: Citiien's Defender, University of Toronto Press, Second Edition, 1968.

"The Ombudsman: A Symposium,” Administrative Law Review, The, Vol. xix #1, November, 1966, pp. 6-106.

© N o o

Frank, Bernard, ‘The Ombudsman and Human Rights,"” Administrative Law Review, The, Vol. 22 #3, April, 1970,
pp. 467-492.

9. Tibbies, L. and Hollands, John H., "Buffalo Citizens Administrative Service: An Ombudsman Demonstration
Project,"” Institute of Governmental Studies, University of California, Berkeley, 1970.

10. 32nd American Assembly Final Report, 'The Ombudsman,” Columbia University, October 1967. (Available from
Chairman o< request)

11. The Ombudsman or Citizen's Defender: A Modern Institution, The Annals, Vol. 377, May, 1988.

12. Ombudsmen-1967. A Compilation of State Proposals, United States Senate, Subcommittee on Administrative
Practice and Procedure, November, 1967, U. S. Government Printing Office.

Attention It called to the following Bibliographies:

1. Bibliography on the Ombudsman by Randy Hamilton, School of Public Administration, University of Southern
California, University Park, Los Angeles, California, 90007.

2. Ombudsman-Citizen Defender, Bibliography prepared by Charles L. Smith for the Friends Committee on Legislation
of California, 2160 Lake Street, San Francisco, California.

Ombudsman Committee

American Bar Association

Administrative Law Section Ombudsman Committee

Chairman, Barnard Frank Co-Chairman, Benny L. Kass
Chairman, Franklin M. Schultz 832 Hamilton Street Washington, D. C.
Washington, D. C. Allentown, Pennsylvania

For further information with respect to the Ombudsman, write to Chairman, Bernard Frank.
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The author Is deputy chairman of the Federal Bar Association’s Committee on the
Ombudsman.— The Editors.

THE OMBUDSMAN AND HUMAN RIGHTS
rgpt
By
Bernard Frank?*

The Geneva Conference o\ﬁ\”WorId Peace Through Law in 1967
recommended that (he World Peace Through Law Center “disseminate
widely information about the role which an ombudsman can perform in
protecting citizens against violation of their rights by administrative
authorities; and seek to assist financially or otherwise projects designed
to encourage research on the establishment of ombudsmen."1 It is,
therefore, appropriate to discuss at this Bangkok World Conference on

World Peace Through Law the subject, “Man, Rights and Law
(Ombudsman).” m

W hat is an O mbudsman?

The "Ombudsman” is an independent governmental official who
receives complaints against government agencies and officials from
aggrieved persons, who investigates, and who, if the complaints are
justified, makes recommendations to remedy the complaints. To this
definition must be added the basic concept that the Ombudsman system
is one of the institutions essential to a society under the Rule of Law, a
society in which fundamental rights and human dignities arc respected.
Therefore, our frame of reference when we discuss the Ombudsman is
concern with the preservation of human rights.

Existing National Ombudsman Institutions

Today there arc national Ombudsman officials in Sweden, Finland,
Denmark, Norway, New Zealand, Guyana, Tanzania, Great Britain,
and Northern Ireland. Space limitations will permit only a mini-analysis
of the institution in each country.1 This work paper has excluded
consideration of Military Ombudsmen in Norway and West'Gcrmany.

*Deputy Chuirmun. federal Bur Association Committee on Ombudsman; Member,
American Bar Association Committee on Ombudsman.

'World Peace Through Law Center. Programs for Progress Toward IVaee Through
Law, future Work Program. Topic 11. Human Rights, 28-29.

’Publications of particular relevance are Gii.iiiorn. Omdusmin and O tiiiks (1966):
Kowai, cd,, Tin Ombudsman, (2d ed. 1968); Tttf. O mbudsman ok Citizen’s Diiindik:
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A. Sweden*

In 1968, the offices of the Justitieombiidsman (created in 1809) and
the M ’itieombudsman (concerned with military affairs since 1915) were
combined into one institution with three separate Ombudsmen each
known as Justitieombudsman: Alfred Bexelius, handling social and
institutional welfare; Hugo Henkow, who is in charge of military and
taxation matters, shares the task of controlling the courts, the
prosecutors, and the police, with UIf Lundvik, who aiso supervises
sheriffs, local government, and the rest of civil administration.4 The
Ombudsmen with a common staff do not operate as a committee, each
working separately and deciding his own cases.* The following selected
characteristics of the office are noted: Principal kitties-to supervise
observance of laws by courts, public officials, and military officers;
Jurisdiction-includes all officials (except members of the Cabinet, and
the Chancellor of Justice), judges (with some limitations where members
of the Supreme Court of Justice and the Supreme Administrative Court
are concerned), municipal boards and officials (except elected members
of municipal councils), clergymen of the State Lutheran Church, and
military officers and officials; Complaints-may be made by anyone in
writing or investigation may be initiated by Ombudsman, who also has
discretion to decide which complaints shall be investigated;
Inwstigations- has power to investigate with access to files and minutes
of courts and agencies, and call upon officials for assistance; Remedies-
may prosecute or commence disciplinary proceeding but the most
frequent device used is a letter of admonition or reminder; has no power
to change a decision of a court or an administrative agency; Defects in
laws-may call attention to defects in laws and suggvst amendments or

A Modern Institution. Annals. Vol. 377 (May 1968); Anderson. ed,, Ombudsmen for
Amirican Government; Remedies Against the Abuse of Administrative
Authority Selected Studies. United Nations. 1964, ST/TAO/HR/19; Ombudsman,
Hearing Before the Subcommittee on Administrative Practice and Procedure of the
Committee on the Judiciary. U.S. Senate, 89th Cong., 2d Scss., pursuant to Senate
Resolution 190(1966).

linfective Realization of Civil and Political Rights at the National Level- -Selected
Studies, United Nations, 1968, Bexelius, The Ombudsman, 27; Bexelius, The Swedish
Ombudsman, 17 U. Toronto L.J. 170 (1967); Jagerskiold. The Swedish Ombudsman, 109
U. Pa. L. Rev. 1077 (1961); The Swedish Parliamentary Ombudsmen, Annual Report for
1968, Summary in Fnglish; Gelliiorn. supra note 2, 194; Wenniirgren, The Rise and
Growth of Swedish Institutions for Defending the Citizen Against Official Wrongs,
Annuls, supra note 2, |; Bexelius, The Origin, Nature, and Functions of the Civil and
Military Ombudsmen in Sweden, Annals, supra note 2,10.

'Ombudsman Annuul Report for 1968. supra note 3,1-2.

‘Letter from Alfred Rexelius to Bernard Frank, April 8, 1969.
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ask an administrative agency to change a practice; Inspection-may make
inspections of courts, police, prosecutors, agencies, and institutions;
Discretionary decisions-may review but does so only in exceptional cases;
Exhaustipn of other remedies-not required; Parliament*itoual reports
are made td Parliament; each year administration is examined by a
committee of Parliament; Election<kCUeA by 48 electors of the Riksdag
fora term of four years or term of Parliament and may be reelected,;
Case load-in 1968, received 2120 complaints and originated 494 on their
own initiative; about 80% of the cases are unfounded or without
evidence. -W-

B. Finland.*

Risto Leskinen, the Finnish Parliamentary Commissioner (an office.
created in 1919) has functions which are to a great extent comparable
with the Chancellor of Justice appointed by the President. Most of the
selected characteristics of the Swedish Ombudsman are applicable and
separate comment need be made only with respect to the following:
Principal duties-Xo see that “laws, decrees and official regulations are
observed by judges and other officials.”; Jurisdiction-public
administration, including judges, members of the Cabinet, local officials,
military officers, and ecclesiastical organizations or organs functioning
with the responsibility of public officials;7 Discretionary decision-may be
reviewed if the official exceeds his discretionary power, raising a question
of legality; Reopening cases-can request the Supreme Court or the
Supreme Administrative Court to annul prior decisions and reconsider
a case if there “has been a fault in the procedure, if the evidence was
based on perjury or false documents,” if there is “new relevant evidence
or if the application of the law has been evidently erroneous” 4 Election-
elected by Parliament for a term of four years and may be reappointed;
Case load-in 1967, received 1294 complaints, took up 136 on his own
initiative, and the Chancellor of Justice referred 136*

C. Denmark.z
The Parliamentary Commissioner for Civil and Military Government

sLeskinen, The Position and Functions of the Finnish Parliamentary
Ombudsman (1965); Geli.iiorn, supra note 2, 48; Kastari, The Chancellor of Justice and
the Ombudsman. Rowat, supra note 2, 58; Hiden, Finland's Defenders of the Law,
Annals, supra note 2, JI.

‘Letter from Mikael Hiden, Secretary, Eduskunnan oikeusasiainies, to Bernard Frank.
April 1, 1969.

‘Hiden, supra note 7.

'Hiden, supra note 7.

"Hurwitz, The Ombudsman, The Danish Institute for Information (1968);
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has been held by its only incumbent, Professor Stephan Hurwitz, since
1955. The office differs appreciably from Sweden’s, as is apparent from
the following selected characteristics; Principal duties-io keep “‘himself
informed as to whether any person within his jurisdiction pursues
unlawful ends, takes arbitrary or unreasonable decisions or otherwise
conunits mistakes or acts of negligence in the discharge of his or her
duties”;" Jurisdiction-all Ministers, civil servants, and all other persons
acting in central government service (except judges) including military
administration, local government (with some limitation), and civil
servants of the Lutheran Church (except in matters which involve tenets
or preachings); Complaints-as far as possible in writing with name and
address and with a one year statute of limitations; has discretion to
decide which complaints he shall investigate; Investigation’can
investigate with all government (state and local) officials required to give
information and supply documents and records (subject to limitations
regarding state secrets and rules in the Administration of Justice Act);
Rsmedies-cannot prosecute but does give his views, has no power to
change an administrative decision; Defects in laws-mzy call attention to
defects in existing legislation or administrative regulations; Inspections-
may inspect any state agency (subject to limitations set forth in
Administration of Justice Act) and may inspect premises of local
government in connection with a case involving local government;
Discretionary decisions-criticizes such decisions when supported by
experts and “when as far as can be ascertained, there exists reliable
documentary evidence of an arbitrary or unreasonable decision;” 11
Exhaustion o f other remedies<\cept in cases where the Ombudsman has
acted on own initiative, complaints against decisions which may be set
aside by a higher administrative authority may not be brought before
him until the higher authority has given its decision; the Ombudsman
has pointed out that this restriction applies only to “decisions” and not
to mistakes made in the treatment of cases by subordinate authorities
or the conduct of the officials concerned;1L Civil servants-a civil servant
has the right when complained against to have his case removed to
disciplinary investigation by the agency concerned; E/eciion-clcctcd after
every general Parliamentary election for term of Parliament and may be

Christensen, The Danish Ombudsman, 109 U. Pa. L. Rev. 1100 (1961); Gbuiiorn,
supra note 2, 5: Abraham, The Danish Ombudsman, Annuls, supra note 2, SS; Peiieksen,
Denmark’s Ombudsmand, Rowat, supra note 2,75.

"Article 3, Directives for the Parliamentary Commissioner for Civil and Military
Administration, Hurwitz, supra note 10,45.

"Hurwitz, supra note 10.9.

"Hurwitz, supra note 10,13.
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re-elected; Partiament-&m\n\ reports and special communications to
Parliament are made tbrough a Parliamentary Committee; Case load-
about 1000 cases a year with only 10%to 15% found justified.

D. Norway.u

In 1962, the Ombudsman for Public Administration was established,
an office held by Andreas Schei. Norway was influenced by both the
Swedish and the Danish systems but more particularly by Denmark, as
is indicated by the foltowing selected characteristics: Principal duties-to
“endeavour to ensure that the public administration does not commit
any injustice against any citizen and that civil servants and others in the
service of the administration do not commit errors or neglect their
duties” ;1L Jurisdiction-covers government administrative organs, Cabinet
Ministers as heads of ministries, civil servants, and others in the service
of the government, as welt as local government (since January 1, 1969),
but excludes Cabinet decisions, the courts, the Auditor of Public
Accounts, and matters which come within the province of the Military
Ombudsman; Complaints-must be in writing and signed (but with a one
year statute of limitations) from someone personally wronged; has
discretion to dismiss a complaint obviously unfounded; since the
Ombudsman can investigate on own initiative, can take up cases which
lack the necessary personal interest or which are stale;" Investigation-
has power to investigate, with the right to obtain information from all
officials and with access to documents and records (but not internal
work papers); Remedies-only sanction is to express an opinion with no
power to compel compliance or to change or make an administrative
decision; Defects in laws-may call attention to defects in acts,
administrative regulations, or administrative practices; Inspections-no
general inspection duties but may visit or inspect agencies in course of
an investigation; Discretionary decisions-can review and give opinion
concerning discretionary decisions which are “manifestly unreasonable
or otherwise contrary to proper administrative practices”; Exhaustion of
remed/tt-administrative remedies must be exhausted unless there is a
particular rer,son for the Ombudsman to handle without delay; Election-
selected by Parliament after each general election for four years or until
the next general election; Parliament-barred from dealing with a

"Tiiuni . The Norwegian Ombudsmen for Civil und Military AlTairs, Annals, supra note
2, 41: OS, The Ombudsman for Civil Affairs, Row at, supra nolc 2, 95; Wainun, The
Norwegian Ombudsmun, article, No. 21, published by ihc Royal Ministry or Foreign
Affairs, Oslo, Norway (1967); fit Il horn. supra note 2,154,

"Rules for the Storting’*Ombudsman for the Administration, issued 196H, Sec. I.

"Wainun. supra note 14,1



complaint if subject is one under consideration by Parliament or the
Standing Committee on Parliamentary ContrV Ombudsman makes
annual and special reports; can be referred cases from Parliament; Case
load-about 1000complaints annually; about 15% are justified. <

E. New Zealand.ll

Sir Guy Powies is the Parliamentary Commissioner, an office created
in 1962. New Zealand was influenced by the Danish system but the first
country outside of Scandinavia to transplant the Ombudsman did so with
itr;king variations, again illustrated by selected characteristics: Principal
function-"\o investigate any decision or recommendation made (including
any recommendation made to a Minister of the Crown), or any act done
or omitted, relating to a matter Of.administration and affecting any
person or body of persons in his or its personal capacity, in or by any
person of the Departments or organizations named in Parts | and 11 ofthe
Schedule to this Act, or by any officer, employee, or member thereof in
the exercise of any power or function conferred on him by any
enactment” ;11 Jurisdiction—limited to government departments and
other organizations enumerated in a Schedule to the Act; has no direct
power over Ministers but can investigate a recommendation to a Minister
and may apply to the Supreme Court for a declaratory order where a
question arises as to jurisdiction; noteworthy among omissions are the
local government, administrative tribunals, and the courts; in 1968, the
Ombudsman obtuined jurisdiction over Education and Hospital boards;
jurisdiction is limited with respect to members of the Armed Forces; the
powers conferred on the Commissioner muy be exercised notwithstanding
any provision in any enactment as to finality of an administrative act or
that there shall be no right of appeal or that no proceeding or decision
shall be challenged, reviewed, quashed or questioned; Complaints-must
be written; requires payment of two dollars (which can be waived); has
discretion not to investigate including where complainant had knowledge
of matter Tor more than twelve months before complaint received by
Commissioner or does not have sufficient personal interest in the subject
matter; can investigate on his own motion; Investigation-has the power
to investigate (must be in private) and to obtuin information from such

"Northey. New Zealand's Parliamentary Commissioner, Row.vr. supra note 2, 127,
Sawer, The Ombudsman and Related Institutions in Ausirnliu and New Zculund, Annals,
supra note 2, 62; Gen horn, supra note 2, 91; Powies, Address, Canadian Bar Association
(1964), reprinted in U.S Senate Document, supra note 2, 207.

“ Parliamentary Commissioner (Ombudsman) Act 1962, Section 1l (I). A 1968
Amendment Il (2) relates to Part IlIl of the Schedule adding Specified local
Organizations.
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persons as he thinks fit; has the power to require production of documents
or papers and to compel attendance of officials and complainants to be
examined on oath, subject to the right of the Attorney General to certify
that certain limited matters should not be disclosed; Remedies-limited
to reporting his opinion and recommendations to the department and the
Minister concerned and if no action is taken which he considers adequate
may report to the Prime Minister and Parliament; the grounds on which
he may make a report and recommendation are broad: contrary to law;
unreasonable, unjust, oppressive, or improperly discriminatory in accor-
dance with a rule of law, statute, or practice that is or may be unreason-
able, unjust, oppressive, or improperly discriminn ory; based wholly or
partially on mistake of law or fact; or was wrong; Defects in laws-in any
case, can call attention to altering of practices or reconsideration of law;
/lupertfoffj-during investigations can make on site inspection; Discre-
tionary decisions-can investigate where discretionary power has been
exercised for an improper purpose or on irrelevant grounds or with irrele-
vant considerations or where reason should have been given for decision;
Exhaustion of remedies-cannot investigate an administrative act which
could be appealed on its merits to any court or administrative tribunal;
Parliament-makes annual and interim reports to Parliament; any
Committee of the House of Representatives may refer to him for inves-
tigation and report petitions; Election-appointed on recommendation of
House of Representatives by Governor General for three or four year
term (depending on session at which recommendation is made) and may
be reappointed; Case load in the year ending March 31, 1968, received
631 complaints, handled a total of 5SS cases, found 56 justified, and
issued formal recommendations in six cases."

F. Guyana.*

The 1966 Constitution of Guyana established the office of
Ombudsman, a position held by Gordon S. Gillette. The Guyana
Ombudsman is generally based on the New Zealand system, but again
in the process of transplantation variations were made, as indicated in
the following selected characteristics: Principal Function-io investigate
any administrative action taken on or after May 26, 1966, by any
department of government, other authorities, or by Ministers, officers or

"Report of the New Zculund Ombudsman, 31 March 196H, $-6.

"Report of the British Guiana Commission of Inquiry, Racial Problems in the Public
Service, International Commission of Jurists (1965); The Constitution of Guiana and
Related Constitutional Instruments (May 1966); Guyana Vet No. 17 of 1967, Ombudsman
Act. 1967; 1968 Report of the Guyuna Ombudsman.



members of such a department or authority (but excluding courts);
Jurisdiction-a First Schedule to the Constitution sets forth action and
matters not subject to investigation; Compto<nts-m\xst be in writing and
allege that the complainant has sustained injustice in consequence of a
fault in administration; has discretion not to investigate including where
complainant had knowledge of action for more than twelve months
before complaint received by Ombudsman; may investigate on own
initiative; a Minister or a member of the National Assembly may request
an investigation by the Ombudsman; Investigation-rtmx be in private;
may obtain information from such persons as he thinks fit; can require
the production of documents or papers and to compel attendance of
witnesses to be examined under oath; /frma/to-recommendations only
and if, within a reasonable time, no satisfactory action has been taken,
may report the matter to the National Assembly; Inspection-ior
purposes of investigation, has power to inspect alter prior notice, subject
to certain limitations; Exhaustion of Remedies-cannot investigate any
action if there is remedy in court or right of appeal to a tribunal but
has discretion to investigate if satisfied that in the particular
circumstances not reasonable to expect the complainant to take or to
have taken such proceedings and is not precluded from investigation
because the complainant may apply to the High Court for redress under
the Constitution for contravention of provisions for the protection of
fundamental rights and freedoms; National Assembly-annual report to
National Assembly; Election-appointed for a four mcar term by the
Governor General acting on the recommendation of the Prime Minister
after consultation with the Leader of the Opposition; Case load-in 1968,
received 192 cases and handled four from the previous year. Seventeen
cases were found to be justified.1l

G, The United Republic of Tanzania**

The Interim Constitution and Act 25 of 1966 provides for a
Permanent Commission of Enquiry in the one party state of Tanzania.
The present Commissioners are E.A.M. Mang'enya, Chairman, Sheikh
Mohamcd Ramtya, and K.M. Kikwete. There arc many variations from

” 1968 Report of the Ciuyunu Ombudsman, supra note 20, 3-5; letter from Gordon S.
Gillette to Bernard Trunk, April 14,1969,

esAnnual Report of the Permanent Commission of Enquiry, June 1966 -June 1967, Dor
li* Sulaum (1968); Account of the Origin, Practice and Procedure of the Permanent
Commission of Enquiry in Tanzania. The Tanzania Slandurd, Dar Es Saluum. May IS.
1968, p. 4, and May 16, 1968, p. 4 and 7; Mang'enya, ‘Watch-Dog’ Guurds the Rights
of All Tanzaniuns, The Tanzania Standard, Dec. 6, 1968, p. XII: and The Nationalist,
Dar Es Sulaum, July 17,1969 and July 18,1969.
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the other Ombudsman systems as indicated in the following selected
characteristics: Principal Functions-"to enquire into the conduct of any
person to whom this section applies in the exercise of his office or
authority, or in abuse thereof’.* The Commission deals with “arbitrary
decisions or arrests, omissions, improper use of discretionary powers,
decisions made with bad or malicious motive, a decision that has been
influenced by irrelevant considerations, unnecessary and unexplained
delays, obviously wrong decisions, misapplications and
misinterpretations of laws, by laws, and regulations” ;¥ Jurisdiction-
central and local government officials, party office holders, local
government authorities, and, in addition, commissions, corporate bodies,
public authorities or boards listed in a First ‘Schedule to the Act 25 of
1966; excluded are decisions made by the courts or tribunals in exercise
of their judicial functions; included are administrative decisions made by
members of the judiciary, the administration (including Ministers and
the Second Vice President but excluding the President and the First Vice
President), party officials and scheduled organization officials;
Complaints-may be made orally or in writing or the Commission may
investigate on its own initiative; in all instances, the President can direct
that there be no investigation; the President may al<o request
investigation; the Commission has discretion not to investigate including
if case is too old; Investigation’conducted in private; the Commission
has the power to examine anybody who can give testimony or produce
documents, subject to the right of the President to limit the production
of information or documents which might prejudice security, defense, or
Cabinet deliberations; Remedies-the Commission can express an opinion
only and, make a report to the President; Exhaustion of remedies-the
Commission will decline a case if under the law or existing
administrative practice there is an adequate remedy or right of appeal
which has not been exhausted; Defects in laws-not within the jurisdiction
of the Commission; Commission action-whcn a Commissioner does not
agree with his fellow Commissioners on any report to the President, the
report contains a statement of the disagreement; Finality-except on
ground of lack of jurisdiction, no action of the Commission can be
challenged, quashed, or questioned; Election-members are appointed by
the President to serve for two years with a right of reappointment for
another two years; Aepom-annual repotts are made to the President
who places them before the National Assembly; Case Load-in the year
ending June 30, 1968, the Commission dealt with 443 left over from the

"Interim Constitution of Tunzania, Sec. 67 (I).
"Mang’enya. supra note 22, XIII.
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previous year, received 783 cases, completed 585, and found 114
justified. =

H. Great Britain.* ~sjol

The British Parliamentary Commissioner Act 1967 created the office
of Parliamentary Commissioner for Administration which is held by Sir
Edmund Compton. The Act u a blend of the Scandinavian Ombudsman,
New Zealand Ombudsman, and the British Comptroller and Auditor-
General systems, with the following selected characteristics: Principal
function-to receive complaints through members of the House of
Commons from persons who claim to have sustained injustice in
consequence of maladministration as the result of action by a
government department or other authority; Jurisdiction-\m\XtA to
departments and authorities listed in & Schedule Two and covering
roughly the central government excluding local government, nationalized
industries and independent boards. A Schedule Three sets fot h types of
action by the central government which are excluded; Complaints-musl
be in writing and must come only through a M.P.; has discretion not
to investigate; unless special circumstances exist will not investigate a
complaint which was made later than twelve months from day on which
complainant first had notice of the matters alleged in complaint; has no
power to initiate investigation on own motion; Investigation-may obtain
information from such persons and in such manner and make such
inquiries as he thinks fit; can compel furnishing of information and
production of documents; has access to all departmental documents
including internal papers and records (except proceedings of the
Cabinet); Remedies-rcpotls results of investigation only with no power
to prosecute or invoke sanctions; Discretionary decisions-cannot
question discretionary decision taken without maladministration but in
1968 accepted a recommendation of the Select Committee on the
Parliamentary Commissioner for Administration that if he found a
decision which judged by its effect on an aggrieved person appeared to
him to by thoroughly bad in quality, he might infer there had been an
element oi maladministration in the decision;* Exhaustion o f Remedies-

"Frank, The Britiih Parliamentary Commissioner for Administration-The
Ombudsman, 28 Fed. B.J. | (1968); Friedmann, Commons, Complaints, and the
Ombudsman, 21 Parliamentary Affairs 38, 1967-68; Friedmann. The British Ombudsman:
Evaluation or the Institution After Its Pirst Year of Operation, a paper read at the
Canadian Political Science Ass'n (1968); Garner, The British Ombudsman, 18 U.
Toronto L.J. 158 (1968); Wade, The British Ombudsman, 20 Ad. L. Rev. 409 (April
1968).

"Second Report from the Select Committee on the British Parliamentary Commissioner
for Administration, Session 1967-68. VI-VI1.
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will normally not investigate a case where the complainant has or had a
remedy by way of appeal to a tribunal or by way of proceeding in a
court of law but has discretion to act if satisfied there are special
circumstances which prevent or prevented the complainant from seeking
such a remedy; /te/tom-special interim and annual reports to Parliament
which are received and acted upon by the Select Committee on the
Parliamentary Commissioner for Administration; £/ec/ion-appointed by
the Crown and holds office during good behavior or until year of service
in which he attains age 65; Cast' had-from April 1, 1967, to December
31, 1967, received 1069 complaints of which he completed 849 and found
maladministration in 19 cases;” during the calendar year of 1968 he
received 1120 complaints and had a cirryover of 220 from 1967, making
a total of 1340 cases of which he completed 1181, finding
maladministration in 38 cases”

L Northern Ireland.

The Parliamentary Commissioner Act (Northern Ireland) 1969,
virtually identical with the British Parliamentary Commissioner Aci
1967, came into operation on July 1, 1969 by an Order in Council cf
the Governor. The designation of Sir Edmund Compton, British
Parliamentary Commissioner for Administration, to serve as Northern
Ireland Parliamentary Commissioner for Administration, had earlier
been announced by the then Prime Minister, Captain O'Neill. Sir
Edmund Compton assumed office on July 1, 1969, and presented his
first report to the Parliament of Northern Ireland on September 30,
1969. He revealed that for the three-month period he had received eight
complaints from six of the 56 members of the House of Commons,
which he noted was in recess. He promised not to be an absentee
Ombudsman. '

The Ombudsman System—Its Principal Elements

Since the Ombudsman is easily adaptable to the differing needs of
various countries, each nation has made its Ombudsman to its own
fashion. However, an analysis reveals a number of principal elements
common to the institution. The Ombudsman:

1 Isan arm of the legislature, except in Tanzania.

"Fourth Report of the British Parliamentary Commissioner for Administration, Session
1967-1968, Annual Report for 1967, 3-5.

"Second Report of the British Parliamentary Commissioner for Administration, Session
1968-1969. Annual Report for 1968. 3-5.

"'First Report of the Northern Ireland Parliamentary Commissioner for
Administration, p. 3-4 (1969).
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2. Is generally independent even of the legislature although there may
be controls over finances and staff and examination by a legislative
committee.

3. Is a figure of prestige and influence based upon his independence,
objectivity, competence, and fairness.

4. Receives complaints of abuse by government departments or
agencies from the public or acts on his own initiative, except in Great
Britain where complaints are channeled through the M.P.

5. Conducts an impartial investigation, calls upon all persons for
information, requires the production off documents, and has access to
governmental records, subject in some countries to specific limitations.

6. Uses fast, inexpensive, and informal procedures.

7. Has uo power to give orders or impose sanctions, except in Sweden
and Finland. The Ombudsman has no right to quash or reverse a
decision or order of any official and can only report or recommend or
suggest. But, even in Sweden and Finland, the most potent weapon of
the Ombudsman is an expression of his opinion.

8. Issues annual and in some countries more frequent reports of the
results of his investigations.

9. Gives reasons for dismissal of a complaint if a complaint is
unfounded or beyond his jurisdiction.

10. Has the power to inspect agencies, institutions or departments
either as a general power or as a power in connection with investigation
of a complaint.

11. Is easily accessible; The complaint procedures are without cost to
the complainant, do not require counsel, and once filed the Ombudsman
is the moving party.

12.  Generally may suggest changes or improvements in administrative
procedures or changes in legislation.

W hy the Ombudsman?

The roll call of grievances against abuses of government grows larger
each day. Complaints arise out of acts or the failure to act of officials
and range from simple clerical errors to oppression and include
oversight, negligence, inadequate investigation, unfair policy, delay,
partiality, failure to communicate, rudeness, maladministration,
unfairness, unreasonableness, arbitrariness, arrogance, inefficiency,
improper motivation, violation of laws or regulations, abuse of
authority, discrimination, disability to act, errors, mistakes, carelessness,
and all of the other acts of injustice that frequently the governors inflict
upon the governed, intentionally or unintentionally.

Why was it determined that a political institution founded in 1809 in
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Sweden, not adopted next until 1919 in Finland, and today existing in
seven other countries, three Canadian provinces and two states in the
United States would help to adjust complaints of citizens? There are
many reasons and the most pertinentare summarized below:

1. The post World War Il growth of the Welfare State resulted in the
proliferation of administrative agencies. As the State assumed a
multitude of functions in welfare, education, medical care, social security
and housing, government grew in size and extensive powers were given
to agencies. The growth of the Welfare State made necessary new
protection against executive and administrative mistake and abuse of
power.

2. The traditional concern for the guaranty of the legal rights of the
individual has become even greater in modern society. The activities of
public administration have become so comprehensive and the power of
the bureaucracy so great that the legal status of the individual needs
additional protection.

3. The legislature traditionally concerned with the observance of laws
and rulings by public officials has at the same time extensively delegated
powers to the administrative authorities. The Ombudsman can serve to
aid the legislature in its function of supervising the executive and
administrator.

4. The presence of the Ombudsman has psychological value. His office
gives the citizen confidence that there exists a watchdog for the people
who will hold government accountable.

5. The Ombudsman can best be engrafted upon the political and legal
systems of a country."

6. Existing mechanisms for adjusting grievances are inadequate.

(@) The legislator (if he investigates complaints) is taken away from
his main function of studying and passing legislation. His role in
adjusting complaints is frequently limited because of lack of sufficient
funds and staff and inability to have direct access to files and
information. He must of necessity rely in most cases upon a reply from
the agency or department he is investigating. Party consideration may
affect his role in handling grievances.

(b) The courts everywhere play a major role in the correction of
abuses by government. But litigation is expensive, tension creating,
protracted and slow moving and, in many cases, the citizen bears with
injustice because he cannot afford or does not wish litigation. Courts
may be precluded from hearing appeals either by law or by technicalities

"Seminar on the lifTective Realization of Civil and Political Rights at the National
Level, Kingston, Jamaica, April 25-May 8, 1967, p. S3, paragraph 238, United Nations,
1967, ST/ITAO/HR/29.
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of form, time, standing, jurisdiction, nature and extent o’ interest, the
character of the administrative act, and the wording of statutes. Review
of administrative acts may be limited by such questions as tc whether
the agency acted within its powers, was the ruling supported by
substantial evidence or was the action reasonable and not arbitrary.
Courts cannot conduct informal investigations and are limited by rules
for the production of evidence. Courts are limited to basically adversary
party proceedings.

() Administrative courts even using procedures as informal as
possible still follow court-like adversary procedure. Legal representation
is the normal rule. Such courts frequently move slowly and there is great
delay in ensuring the execution of the judgment when delivered.
Grievances must concern an administrative decision and must be
brought before local courts or regional courts initially, even in France,
except in certain cases.

(d) The executive may frequently handle grievances but is in essence
investigating himself and in great part relying on the reply from the
agency or official against whom the complaint was made. Party
affiliation of the person making the complaint may be important.
Executive complaint agencies lack the essential characteristic of
independence from the executive.

(e) Administrative agencies may have within their structure channels

for complaint but such a system lacks impartiality. The appeal system,
if one exists, is expensive and time consuming.
7. The Ombudsman gives the citizen an expert and impartial agent
without personal cost to the complainant, without time delay, without
the tension of adversary litigation, and without requirement of counsel
or the i itervention of those highly placed.

O bjections to the Adoption of thf.O mbudsman System

No study of the Ombudsman would be complete without a list of
objections that have been stated aguinst the Ombudsman:
1 The Ombudsman can work only in small countries with
homogeneous populations.
2. Concentration on the adjustment of grievances of individuals bogs
down the processes of government and pluces undue emphasis on
relatively minor matters.
3. Legislators who receive complaints are already performing the
functions of Ombudsmen. The relatively lurge number of legislators is
more effective to bridge the gup between the citi/enry and government
than usingle Ombudsman or even several.



THE OMBUDSMAN AND HUMAN RIGHTS 481

4. Courts, administrative courts and tribunals are adequate and, where
required, reforms can be made to make them more responsive.

5. Too much power is placed in a single individual. There is little or
no review of the Ombudsman’s actions.

6. The executive grievance handling machinery is adequate and, if not,
can easily be corrxted or adjusted.

7. The Ombudsman causes the civil servant to be cautious and timid.
Emphasis may be on keeping records rather than action.

8. The Ombudsman system simply creates another bureaucratic
institution with more red tape.

9. The Ombudsman is a generalist who attempts to do more than he
is qualified to do.

10. The Ombudsman will not obtain the support and assistance of
administrators whose support he needs to function successfully.

11. The system impedes progress toward strengthening existing
institutions.

12.  Administrators and legislators arc inclined to treat his general
proposals for reform as impractical.

13.  After a while the Ombudsman becomes government-minded.

14. The system interferes with the doctrine of ministerial responsibility.
15. The Ombudsman’s accomplishments are exaggerated. He does not
really do an effective job.

16. The institution cannot successfully be transplanted from the
Scandinavian coum ries.

17. In a large ccuntry, the Ombudsman could not handle the vast
number of complaints without an equally vast bureaucratic organization.
18. The Ombudsman may cause officials who believe they arc correct
to agree with him not because his judgment is valid but because of his
status and prestige. This does not make for good government.

19. The Ombudsman attempts to apply u rule of conscience as opposed
to the rule of law.5

20. The Ombudsman tends to create the illusion that ull is well with
government.

21 The Ombudsman is part of the “Establishment.”

22. The office of Ombudsman ignores the desirability of participation
by the people themselves in the processes of revision and reform.5

23.  The Ombudsman after all deals only with relatively little matters.
24.  Most complaints are unfounded and the system encourages filing
of such complaints.

"Mud cod, The Ombudsman, Ai>. I.. Ktv Vol. 19. VI, VS (1966).
"Kosenblum. Controlling (he Bureaucracy of the Anlipovcrty I'rogrunt, Vol. JI, Law
and Contemporary Problems, 187, ivy, Duke University School of Law (1966).
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25. The office is adaptable only to parliamentary countries.

26. The Ombudsman works best in a society that doesn't need him.

27. The Ombudsman stays away from the pertinent social problems
and keeps to the safe subjects,

Growth of the Ombudsman System

Interest in the Ombudsman has grown in recent years, it has been
discussed at numerous seminars and conferences by two major
groupings:

1 The regional seminars sponsored by the United Nations Division of
Human Rights on the general topic of judicial and other remedies
against the abuse of administrative authority in Ceylon (1959), Buenos
Aires (1959), and Stockholm (1962). In April-May, 1967, the United
Nations Division of Human Rights in co-operation with Jamaica
organized a Seminar on the Effective Realization of Civil and Political
Rights at the National Level which endorsed the Ombudsman system."

2. The conferences and congresses of the International Commission of
Jurists, including: the South-East Asian and Pacific Conference in
Bangkok (1965)," th 5Colloquium on the Rule of Law at Colombo
(January, 1966)," and tb: Conference on the Individual and the State
held at Strasbourg (Octooer, 1968)."

A survey of developments throughout the world shows that the
Ombudsman has been placed on the world agenda for most serious
consideration.

A Canada

Proposals have been put forward on the Federal level and on the
province level." Three of the ten provinces have Ombudsmen: W.T. Ross
Remington, New Brunswick, since October 11, 1967; George B.
McClellan, Alberta, since September 1967; and Louis Marceau, Quebec,

"Seminar on the Effective Realization ol Civil and Political Rights at the National
Level, xupru note 29; sec also VJournal of the International Commission of Jurists. 90-91
(June 1968).

" The Dynamic Aspects of the Rule of | aw in the Modern Age, Report on the
Proceedings of the South-East Asian and Pacific Conference of Jurists, Bungkok (1965),
184.

“Working Pupcrs, Ceylon Colloquium on the Rule of | aw, Colombo, Ceylon, Jan. 10-
16,1966, International <ommission of Jurists (Ceylon .Section).

"European Conference of Jurists on the Individual and the State. “The Essential Legal
Elements to Ensure the Protection of the Individual,” Strasbourg, 26-27 Oct. 1968,
Conclusion 17; 36 Bulletin of the International Commission of Jurists, 7-8 (Dec. 1968).

"R owat. supra note 2. Preface x-xii; und Anoi kson. Canadian Ombudsman
Piioposais (1966).
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since May 1, 1969. The Manitoba Legislature enacted an Ombudsman
Bill on September 30,1969.

B. Ghana.

The new Constitution of Ghana adopted in 1969 contains provisions
requiring the establishment of the Ombudsman system by Parliament.

C. Great Britain.

Prime Minister Wilson announced in Parliamenton July 22,1969 that
an Ombudsman system would be established to investigate complaints
of maladministration by local government. It would be separate from the
Parliamentary Commissioner for Administration system but the scope
and relationship to local government would be similar to the scope of
the Parliamentary Commissioner for Administration in central
government affairs. In addition, the Prime Minister approved in
principle a Health Commissioner to look into complaints against the
National Health Service.”

D. Greece.

In June 1968, the Greek Government announced it would appoint an
Ombudsman answerable personally to the Prime Minister and later to
Parliament.*1 In July 1969, the Greek Government announced the
appointment of Maj. Gen. Spyridon Vellianitis as an Administration
Commissioner, or Ombudsman, to keep an eye on the Administration
to see that it is “honest, just and fair,” according to the decree creating
the position. The Commissioner is empowered to investigate any state
employe’s behavior “as regards the discharge of his duties and his
demeanor in society, as related to morals, dignity and honesty.”*
Necessary legislation is pending."

F. Hong Kong.

On June 23, 1969, a question was put in the British House of Lords
to the Minister of State, Foreign and Commonwealth Office, concerning
the appointment of an Ombudsman for consultation with the
underprivileged Chinese. The reply was made that very careful
consideration had been given by the Minister of State and the Governor
of Hong Kong to the mutter of the Ombudsman and that both regarded
the City District Officer scheme as “perhaps the first step in such a
system.”"

*’The Time* (London), July 23,1969.

"The Timet (London). June 1J. 1968, p. 6.

"New York Time*. July 3.1969, p. 6.

"Letter from S. Vcllinnitii to Bernard | runk, Oct. 29,1969.
"732 Hansard. Housfof Lords. land 2 (1969).
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Under date of Julv 12, 1969, the Hong Kong Branch of Justice (the
British Section of .<e International Commission of Jurists) issued a
report urging the appointment of an Ombudsman, pointing out that the

“ system has a strong hacking in Chinese History and its introduction
can well be explained in terms of the Censorial System of Ancient

China.” 1 W
m .7 'moeu’SB™ w aA = -

F. Indonesia.

In October 1967, six associations—the Indonesian Judges Association,
the Indonesian Jurists Association, the Association of Prosecutors, the
Association of Scholars of Political Science, the Indonesian Bar
Association, and the League of Human Rights, formed the Pengabd*
Hukum to handle '‘complaints by individuals of treatment by public
authorities as well as by society itself.” The institution is entirely private
and consists of a joint secretariat, the executive of which is manned by
six members each appointed by the respective organization. During its
first year from October 1967 through December 1968, it handled 202
complaints, settling 154.4

G. India.

Establishment of a two tier system of Ombudsmen has been proposed
by the Governmerit: the Lok Pal would be appointed by the President
after consultation with the Chief Justice and the Leader of the
Opposition, and the Lokayutkas by the President after consultation with
the Lok Pal. Jurisdiction would cover complaints of injustice due to
maladministration or complaints alleging corruption based on actions of
all central government public servants including Ministers and
Secretaries.4*

H. Ireland.

A Commission has issued a report recommending a major
reorganization of the public services in Ireland. Included is a proposal
for the creation of an Ombudsman.4}

. lsrael.

The State Controller without express legal authority deemed himself
the institution to handle complaints becacse he had *also to examine
whether the inspected bodies have operated efficiently, economically, and
in a morally irreproachable manner.” 4 In 1966, the Knesset formed a

“Paper, Abdulkadir Bcsur, Bangkok World Peace Through ."aw Conference (1969).
"Weekly India News. May 24, 1968, p. 4.

"The Times (London). Sept. 24.1969, p. 3.

"The State Comptroller of Israel and His Office at Work. Jerusalem (1963), p. 9.
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committee to look into the handling of public complaints and to
determine whether to set up an Ombudsman as a separate institution or
whether to delegate this task to the State Controller by statutorily
broadening his power. In November 1968, the Committee reported that
the, office Of Ombudsman be created to be operated by the State
Controller through a special division of his office; a recommendation
was adopted by the Cabinet on December 15, 1968. A draft law is in
preparation. ' «

The City of Jerusalem has had an Ombudsman, Shelomo Kaddar,
since July 1967. From July 1967 to March 1968 inclusive, he handled
532 complaints and found 262 justified,4* Tel Aviv similarly has an
Ombudsman.

J.  Jamaica,

The Jamaican Section of Justice has issued a report recommending the
establishment of the Ombudsman system in Jamaica.

K. Malaysia.

On the invitation of the Government of Malaysia, the New Zealand
Ombudsman, Sir cuy Powles, spent nearly four weeks in Malaysia in
February—March, 1968, and completed and delivered a report to the
Malaysian Government on the desirability and practicability of setting
up an Ombudsman system in that Country. However, the Malaysian
Government has apparently concluded the adoption of the Ombudsman
system would not be expected to produce better results than that already
achieved by the Anti-Corruption Agency set up in 1958 as a unit of the
Prime Minister's Department. This Agency was reorganized in 1967 and
was set up with headquarters in Kuala Lumpur and a branch office in
every slate capital effective October 1967. The director is senior member
of the Legal Service and the staff of the Agency is drawn from the Legal
Service, the Administrative Service and the police. The Agency has two
functions: research and prevention of corruption and the investigation
and prosecution of all cases of corruption under the criminal laws.4

L. Mauritius.

The Mauritius Constitution provides for an Ombudsman. The
Legislative Assembly enacted supplementary provisions for the proper
functioning of the Office of Ombudsman on May 13, 1969 (Ombudsman
Act, 1969).

MThe Ombudsman of Jerusalem, Shelomo Kaddar, Public Administraiion in Israel and
Abroad 1968, Jerusalem (1969), p. 176.

"Report of the New Zeuland Ombudsman, 1968, p. 10; and letter from M. Ben Huron,
First Secretary, Embassy of Malaysia. Washington, D.C., to Bernard Frank, July 9,1969.
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M. The Netherlands.

In June 1969, the Dutch Government submitted to Parliament a
proposal that an Ombudsman be appointed by Parliament. The
jurisdiction of the Ombudsman would be restricted to complaints about
the administration of the Central Government and would exclude
complaints about generally binding regulations and about matters of
general government policy. Complaints would be referred to the
Ombudsman by the Committees for Petitions in both Chambers of
Parliament. Complaints received directly by the Ombudsman would be
dealt with after authorization by the Committee for Petitions of the
Second Chamber.4*

N. Northern Ireland.

Legislation was introduced in the House of Commons on September
30, 1969, to appoint a Commissioner for Complaints to investigate
complaints from persons who claim to have sustained injustice in
consequence of maladministration in connection with action taken by
local and public bodies outside the sphere of central government.4*

O. Singapore.

A special Constitution Commission recommended an Ombudsman
but the Government has put aside the recommendations for five years.**
Complaints of corruption or uncivil behavior by Government employees
may be referred to the Anti-Corruption Bureau whose officials arc
answerable only to the Attorney General.

P. The United States.

Interest in the United States in the Ombudsman has become wide-
spread. Federal legislation was proposed in the last Congress by Senator
Edward Long for a Federal Administrative Ombudsman, a District of
Columbia Ombudsman, and a Missouri Ombudsman. Congressman
Henry Reuss has introduced in the 91st Congress his threc-times-before-
introduced bill for a Congressional Ombudsman handling complaints
only through Congress. Legislation has been introduced in most of the

"Letler from H.E. Th. L. Muthon, First Secretary. Royal Netherlands Embassy,
Washington, D.C. to Bernard Frank, July Il. 1969; and letler from P.J.P. Verloop,
Secretary, Netherlands Section of the International Commission of Jurists, to Bernard
Frank. °ept. 2,1969.

"The Times (London), Oct. 2, 1969, p. 2; and letter from K.P. Bloomfield to Bernard
Frank. Nov. 17,1969.

"Letler from King Yong Cheng to Bernard Irank, March 29, 1969; Republic of
Singapore, Report of the Constitutional Commission, p. 18*22 (1966).

oV
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states and passed in two. In Hawaii, Herman S. Doi took office on July
1, 1969, as Ombudsman under Act 306 passed in 1967. During his first
three months in office he received 218 complaints, 153 of which were
received by telephone.*1 The Nebraska Act creating the office of Public
Counsel was approved on July 29, 1969. In Oregon, Marko L. Haggard
was appointed by the Governor to fill the post of Ombudsman created
by executive action on July 1, 1969. The American Assembly of
Columbia University devoted its October 196? Conference to the
Ombudsman and in its final report recommended state and local
Ombudsmen with experimentation on a Federal level, essentially the
same conclusion reached by the American Bar Association in January
1968. The National Conference of Commissioners on Uniform State
Laws is preparing to start work on a uniform Ombudsman law. The
National Commission on Violence and Law Enforcement in its report
issued on November 1, 1969, recommended independent citizens'
grievance agencies on a state and local level and that consideration be
given to a federal citizens’ grievance agency to act on complaints
against federal employees and departments.

Proposals have been made for Ombudsmen in New York City,
Newark, Philadelphia, Minneapolis, and other cities. Citizens' complaint
offices exist in a number of local communities including Nassau County,
New York, and Buffalo where the Citizens’ Administrative Services is
a project of the University of Buffalo Law School. In the United States
there are proposals for college and university, consumer, airport,
corporation, union, department store, newspaper, TV and radio station
Ombudsmen. The most noteworthy of these are the "action line"
activities of the press, radio, and TV and the emergence of Ombudsmen
on at least three dozen or so campuses.

Consideration op Several Special Problems With Respect to the

Ombudsman

A study of the Ombudsman brings to mind several special problems
for brief discussion:

A . Should the Ombudsman be a Commission or Board?

It should be noted that the national Ombudsman is a single individual
except in Tanzania where there is a Commission of three and in Sweden
where there are three Ombudsmen. It was concluded at the Ceylon
Colloquium on the Rule of Law that whether there should be one

"Herman S. Doi, speech delivered in Oct. 1969,



488 SECTION OF ADMINISTRATIVE LAW

Ombudsman or several depends on the constitutional structure of the
country concerned and the size and distribution of the population.” The
real problem is not the number but whether the Ombudsmen are part
of a committee operating on majority vote or individuals operating
independently in a geographic or subject area. The Ombudsman
generally everywhere relies on his power to persuade—he has no power
to compel compliance (except in Sweden and Finland). A two-to-one
recommendation by a commission signals some doubt as to whether or
npt there was abuse of a citizen. Government will not easily be persuaded
to comply where eventhe Ombudsmen disagree,

B. Is the Ombudsman a Device in Bridging the Gap Between
Governmentand Youth? '

Recently a study for the United Nations stated that student
demonstrations in more than SO countries during 1968 represented only
a warning of bigger and bolder protests to be expected from youth in
the future. Young people are concerned with bureaucratization, bigness,
and dehumanization of society (concerns shared equally by adults, of
course). A lack of responsiveness by government to their demands is felt
by the young who conclude that direct action is necessary. The question
may be asked whether the Ombudsman would bridge the gap between
the “Establishment” and youth? Certainly, the Ombudsman—con*
sidered by some as part of the “Establishment"—would not be of any
help with those who have as a goal the destruction of present society's
institutions. But to those youth still "with us,” the Ombudsman with
his informal, easily accessible, inexpensive, machinery in the handling of
complaints may be a “bridging the gap" factor if the Ombudsman can
convince the youth he is independent and will listen and give redress to
legitimate complaints. On the other side of the coin is the inability of
the Ombudsman to enforce his decisions which may render him an
ineffective institution in handling problems of frustrated and impatient
youth in dealings with bureaucracy. Perhaps the only answer is to
experiment because not to have tried may be a greater fault.

C. Can the Ombudsman System Help the Poor?

The problem of poverty has become one of the greatest problems of
modern society, even in the affluent countries, and the greatest problem
of poverty hus been the inability of the law to earn the respect of the
poor because, as has oeen stated by a United States Federal Judge,
“Rather than helping the poor surmount their poverty, the law has all

N26 Bulletin of the International Commission of Jurists. 8 (June 1966).
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too frequently served to perpetuate and even exacerbate their despair and
helplessness.'

The National Commission on the Causes and Preventlon of Violence
in recommending independent citizens' grievance agencies said it
supported this recommendation upon "evidence that the poor experience
special frustrations ift their relationship with the government and that
these frustrations breed disrespect for lavr,”

-pTo the bxtent that the use of other existing remedies to handle
complaints of the aggrieved requires financial resources and
sophistication, the Ombudsman system with its lack of cost and easy
access is of help. But is this sufficient? Can an institution which Can
recommend only be effective when complaints run contrary to public
attitudes or to the views of a bureaucracy intent on its own conception
of handling the problems of the poor? Can an institution which may only
persuade, not compel, be effective if its enters into cases involving
intense social problems, frequently with political overtones? It has been
said that “Ombudsmanship promises the poor a good deal more than
it can deliver."*4 Briefly stated objections which are said to impair its
utility are: that he is part of the "Establishment,” ignores the
participation of the poor in the process of revision and reform, that an
Ombudsman will fail because his recommendation” would run counter
to public attitudes towards the rights of the poor, that selection of cases
of a nonpolitical nature would eliminate from scrutiny most
administrative injustices perpetrated upon the poor, that injustices are so
great that an Ombudsman system would be overwhelmed; and that only
basic reform will achieve justice for the poor.}4 Yet even critics conclude
that the fact that "the Ombudsman alone cannot cope with all the
problems of the administrative state is hardly an adequate reason for
arguing against its establishment as a supplement to other devices."*4

Society is today threatened by its failure in the past to have recognized
fully that poverty is inconsistent with democracy. Society has, therefore,
nothing to lose and may guin if it experiments with the udoption of the
Ombudsman system.

P. Can the Ombudsman Help in Aiding Minorities Against
Discrimination?

The reports of the Scandinavian Ombudsmen and the British
Parliamentary Commissioner do not indicate any special and pressing

“ Wright. The Count Have | ailed the Poor, The N.Y. Time Magu/ine. March 9, 1969,
p. 26.

“Clowurd, An Ombudsman for Whom?. 12 Social Work. p. 117,118 (April 1967).

“ Roscnblum, supra note JI; Cloward a Elman, Poverty, Injustice, and the Welfare
State, The Nation, leb. 28,1966 and March 7,1966.

“ Rosenbluin. supra note 31. 194.
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concern with the treatment of minorities. The New Zealand Ombudsman
in his report for the year ended March 31, 1968, indicates that out of
SSS cases, 8 involve Maori affairs, of which 2 were not justified, |
discontinued, 1 declined, 3 withdrawn, and | under investigation. The
Tanzania Commission Chairman has stated that very few non-Africans
(Asians and Europeans) have lodged complaints to the Commission and
queries as to the reason for this, speculating one reason is that the non-
African communities are suspicious of the Commission and another
reason is that these people do not like to jeopardize their stay in
Tanzania.*7 In Guyana, the racial imbalance with resulting racial
discrimination resulted in the recommendation for an Ombudsman by
the International Commission of Jurists. In the 1967 report, the
Ombudsman stated that he received 161 complaints of which only one
alleged racial discrimination and that one was unjustified;11 Mauritius,
with a multi-racial population, has provided in its Constitution for an
Ombudsman and it was thought that the system would be valuabte in
protecting minorities against discrimination, but as yet no Ombudsman
has been named. In Northern Ireland, where there is great religious
antagonism between the Catholic and Protestant population, Sir
Edmund Compton, the British Parliamentary Commissioner, has also
taken office as the Northern Ireland Parliamentary Commissioner. It
has been suggested that “given the religious antagonism in Ulster, the
only way of choosing an acceptable neutral was to bring in someone
from outside.”™**

We conclude that the Ombudsman has not developed an effective
record of protecting minorities because in homogeneous populated
countries no serious problem has evolved and in the heterogeneous
populated countries the Ombudsman appears not to have been utilized.
Nevertheless, there is a belief in some countries that the system will help
to relieve tension where there is serious possibility of conflict between
people.

As before, we wonder at the efficacy of an institution to help with
intense problems where it can recommend only. The fight against
discrimination requires more—anti-discrimination legislation and anti-
discrimination agencies- with the Ombudsman as a supplement. As
before we conclude that experimentation with the Ombudsman system
is required before a definitive answer can be given.

“ Mang'enya, supra note 22, p. XIV.

"1967 Report of the Guyana Ombudsman, supra note 20, S.

"Letter from Rudolf Klein, Chief Leader Writer, Observer, London, to Bernard | rank.
March 31,1969.
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E. Can the Ombudsman Work Only in Small Developed Countries
W ith Homogeneousand Stable Populations?*

One of the most frequent criticisms of the Ombudsman system is that
it will work only in a Small country with a stable and homogeneous
population. Today there are Ombudsmen in small countries with
homogeneous populatibnt (the Scandinavian countries and New
Zealand), with multi-racial populations (Guyana and Tanzania), and
with a mixed religious population (Northern Ireland). Great Britain is
ihe first populous country to establish the system. But to say that
because the system evolved in small developed countries with
homogeneous and stable populations it cannot be properly transplanted
is (as has been said frequently by others) to “stand logic on its head.”
A more pertinent question is why such countries required an
Ombudsman? And from this question deduce that big or small countries,
developing or developed, homogeneous or mixed, require an external
supervisor to supplement existing institutions. Nevertheless, the problems
of the reluctance of minorities to use the Ombudsman because of lack
of confidence or the possibility of the receipt of an overwhelming number
of complaints with the necessity of greater bureaucratization of the
office, must not be overlooked.

Evaluation

Evaluation of the Ombudsman system based upon its operation in
nine countries is not premature.

Existing mechanism—courts, legislatures, the executive,
administrative courts, and administrative agencies—are not sufficient to
cope with the grievances of the aggrieved and there is a need for a
supplementary institution. The Ombudsman system provides an
informal, independent, and impartial public official who, with relative
speed und without cost to the complainant, investigates, with access to
governmental records, and recommends relief when the complaint is
justified. The system can be transplanted und since its form is not rigidly
fixed can be varied to suit the characteristics and needs of each country.

The Ombudsman cannot accomplish all of the promises of some of
his most enthusiastic proponents. He is not a super-administrator and
does not make policy. He cannot remake society or cure its problems.
I he Ombudsman generally can recommend only and whether this is a

"Chino. limergence and Spread of lhe Ombudsman Institution. Annals, supra note 2,
20. 26*29: Cmix n. Ombudsmen for Under*Developed Countries, Public Administration in
Israel and Abroad 1967.100, Jerusalem (1968).
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virtue or defect cannot be conclusively determined at this early date in
the life span of the system. But a tentative conclusion would lean toward
tlv deficit side of the ledger. He can only supplement existing institutions
which must be strengthened and made more responsive tq the grievances
of the citizens. But he does serve a steam valve function, permitting the
release of frustration by the mere fact of complaint.

Officials also are the beneficiaries of the Ombudsman system.
Unjustified complaints against them are determined to be such by an
impartial adjudicator. Civil servants have also utilized the machinery for
their own complaints, an interesting by-product of the system. In
addition, officials are ofttimes influenced by the mere fact of the
existence of the Ombudsman and make an effort to anticipate him and
make changes earlier rather than later. A result which may weaken the
effectiveness of officials is the willingness to agree with the Ombudsman
on occasion even though they believe him to be wrong because they do
not wish to tilt with the Ombudsman because of his status and prestige.

The Ombudsman does not appear to be flooded with complaints in
any country which means not that grievances are non-existent but that
many aggrieved are not aware of the Ombudsman or do not know how
to invoke his aid or do not care to.

Conclusion

The Ombudsman, with his limitations and weaknesses, is on the world
agenda for serious consideration. The growing list of countries,
provinces, states, and local governments adopting the system indicates
its great appeal. We believe this to be because it has long been evident
that human rights are not protected simply by constitutions or
legislation, by guarantees or speeches, by proclamations or declarations,
but primarily by the availability of remedies. The Ombudsman system
is one of the remedies which seeks to preserve human rights.
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in danger or that he was in danger of suffering great bod-
ily harm, but the belief must have been reasonable and
in good faith. 40 Am. Jur. 2d, Homicide, §8151 to 159,
pp. 439 to 447. Ordinarily a woman is justified in taking
human life in protecting her chastity where she has been
placed in fear for her life or great bodily harm. Here
the defendant was admittedly engaged in prostitution
and had negotiated with the deceased to engage in an
act of prostitution with him for the sum of $20. It was
for the jury to determine whether or not she killed in
fear of death or Of suffering great bodily harm, or on the
other hand, whether or not the killing was motivated by
anger, punishment, or vengeance. The character of
the defendant and the fact of her engaging in prostitu-
tion did not deprive her of the right of self-defense, but
they were circumstances to be considered by the jury,
along with all other facts and circumstances shown by
the evidence in determining the necessity for and the
extent of the force used. The jury and not this court
was charged with the duty of deciding these issues of
fact.

Common law crimes are unknown to the law of this
state. The definition of crimes and the punishment to
be assessed for their violation are fixed by statute. |If
section 29-114, R. S. Supp., 1969, means ,as the defendant
contends, that any person who finds it necessary in his
own judgment to protect his person or property from
another, no matter how great or trivial the invasion of
his rights may be; to use force to the fullest extent, even
beyond all reason, the punishment of the aggressor is
placed with the person claiming self-defense and not
with the state. Without fixing the amount of force that
may properly be exercised in resorting to justifiable self-
defense, over and above which is criminal; the Legis-
lature has delegated the fixing of the punishment to the
person asserting self-defense which it cannot do. The
criminal laws under which, we live in our social order are
prescribed by the state through the Legislature and the
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penalties for their violation are likewise prescribed by
legislative enactment. Any attempt to delegate either
of such powers to private persons with the excesses that
naturally follow when crime or punishment are placed
elsewhere than with the state, is violative of the powers
placed exclusively with the Legislature by our state
Constitution.

The argument has been advanced that section 29-114,
R. S. Supp., 1969, when properly interpreted, has not
changed the preexisting rule which has long been up-
held in this state and elsewhere. We cannot accept the
basis of this argument for two reasons, first, because
unless the amendment here put in isuse was intended
to change the existing law there would have been no
reason for enacting section 29-114, R. S. Supp., 1969,
and second, amendments were twice offered and rejected
in the Legislature to properly limit the defense of self-
defense. The intent of the Legislature, which we are it
required to determine and follow, is clear and not con- fIf
stitutionally acceptable

We cannot in effect rewrite the statute to meet consti-
tutional requirements. On the other hand, the constitu-
tionality of the act is not raised which ordinarily pre-
cludes us from a consideration of that question. But*
where the invalidity of the act is plain, and such a deter-
mination is necessary to a reasonable and sensible dispo-
sition of the issues presented, we are required by neces-
sity to notice the plain error in the premise on which
the case was tried. Consequently we hold that section
29-114, R. S. Supp., 1969, is unconstitutional and void.

Instruction No. 9 contains no error prejudicial to the
rights of the defendant, in fact, the instruction was
more favorable to the defendant than she was entitled to.
Defendant’s requested instruction herein discussed was
in effect given by inclusion in instruction No. 9 and it
was properly denied by the trial court. The evidence is
sufficient to sustain the. verdict of the jury and the
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judgment of the trial court ought to be and is affirmed.
’ v Affirmed.

Spencer and Boslaugh, JJ., dissenting.

The majority opinion herein violates & fundamental
principle of constitutional construction. Neither the
State nor the defendant raise an issue as to the constitu-
tionality of the Self-Defense Act, section 29-114, R. S.
Supp., 1969. Yet the majority opinion declares the stat-
ute invalid without the benefit of briefs or arguments
upon the issue of constitutionality.

The following from Stanton v. Mattson, 175 Neb. 767,
123 N. W. 2d 844, indicates the extent of this abrupt
departure from well-defined precedent: “All acts of the
Legislature are presumed to be constitutional. The
courts will not declare an act of the Legislature uncon-
stitutional except as a last resort on the facts before
the court. Courts will not decide questions of constitu-
tionality unless they have been raised by a litigant whose
interests are adversely affected. A court has no power
to summarily pass upon the constitutionality of an act
of the Legislature.”

It is unnecessary to reach any question of the consti-'
tutionality of section 29-114, R. S. Supp., 1969, in this
case. The instruction relating to self-defense, which
was given in this case, advised the jury that self-defense
was “the use of such force by any means necessary t0
repel an attack as at the time appeared to defendant to
be necessary.” (EmphtHs supplied.) The instruction
conformed to the statu:: in that the only limitation
placed upon the force sl at might be used was that it
be “necessary.”

The instruction as given also conformed to the instruc-
tion requested by the defendant except that the trial
court included a paragraph, taken froril NJI 14.33, stat-
ing that a person who uses more force than that per-
mitted by the definition contained in the instruction is
criminally responsible therefor. The defendant contends
that this part of the instruction was erroneous.
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*Neemanv. Otoe County

The Self-Defense Act does not authorize the use of
unlimited force nor does it provide that persons who
use more force than necessary should be immune from
prosecution. The defendant’s criticism of the instruction
given is without merit.

«e Neeman, appellee, V. Otoe County AL.,
~ellees, Impleaded with Aetna Insurance pany,
APPELLANT.

MauiHce V. Karspeck, appellee, V. Otoe Coj/Nty et al.,
appelmes, Impleaded with Aetna Insur” tce Company,
APPELLANT.

Ruth M.AWilliams, appellee, v. Oto™ County et al.,
appellees, impleaded with Aetna Insurance Company,
appellant.

Loretta H. BaW nger, appellee,/. Otoe County et al.,
appellees, Im plied with Ae~Ta Insurance Company,

appel
N. wW/2d —

Filed January 29, 197i ft. 87631, 37632, 87633, 87634.

1 Workmen’s CompensationWnsurancc. Rule I'l of the Rules of
Procedure of the Nebra/caN”~orkmen’s Compensation Court re-
quiring that notice ov cancellation of compensation insurance
be filed within 10 days after clmecllatlon of tho policy ia pri-
marily for the prot/btlon of claimants entitled to compensation.

2. hero a workmen’s compenration insurance
policy ia canccluT and is replaced b \a new policy issued and
certified by another insurance companrond effective on the date
of cancellation of the old policy, aVailure to file notice
of cancellation with tho Nebraska Workmen's Compensation
Court within the time supccified by Rule 3\doo:; not in and of
itself in/lidnto the cancellation.

8. A new compensation insurer carrier has no
standing to complain of a delay by tho former' arrier in corn-
plylra with Rule XI. The new carrier should held solely

responsible for payment of workmen’s compcnrntion liability
ar/sing on or after the offective date of its policy and after
the date of cancellation of tho replaced policy.

Workmen’s Compensation: Words and Phrases. A workmen’n
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C*‘

Mr. Jack WI. Rodgers

Director of Research
Nebraska Legislative Council
State House

Lincoln, Nebraska 68509

Dear Mr. Rodger.4;

A local news article mentioned that your self-defense statute
was held invalid ly your supreme court on January 29.

Please send a copy of the court®s decision. Presumably

the statute iIn question iIs sec. 29-11*1 of the Nebraska
Revised Statutes, Sapp. 1969. If not, please send a copy of
the right statute too.

Our legislature 1i1s presently considering enactment of a more-
or-less similar statute (using the phrase '"reasonably necessary
force" rather than by any means necessary'), and your early
reply would be much appreciated. Thank you.

Yours truly,

Arthur H. Peterson
Revisor of Statutes

AHP/sm

r—**--v -

-m>1
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A . T**ny misdemeanor or ether indictable offense j/low
(ke.rg&!tt of felony, or for any fine or forfeiture under an/pennl
statute\unless the Indictment, information or action forJme same
shall be hound or instituted within one year and six months from
the time oAwmmitting the offense or incurring the fino/r forfeiture,
or within oncyyear for any offense the punishment/if which is re-
stricted by a fii\* not exceeding one hundred dollaiVand to imprison-
ment not exceeding three months; Provided, mfthing herein con-
tained shall extenX to any person fleeing fedm justice; provided
further, where any s\jt, information or indictment for any crime or
misdemeanor is limiteXrijy any statute to/be brought or exhibited
*Within any other time thV ir hereby limifed, then the same shall be
brought or exhibited withlta the time/nmitcd by such statute; and
provided further, where anyyndictpfent, information or suit shall
be quashed or the proceedings'™ the same set aside or reversed on
writ of error, the time during tjtf pendency of such indictment, in-
formation or suit so quashed/setSaside cr reversed, shall not be

reckoned within this statute”o as tirbar any new indictment, infor
mation or suit for the samqg/bffense.

Sourco: OS, p, 783; U.S,/t3, | 8910; CS.1922' - -
| 25.110: UGS ¢. 147, 1 t, p. 489, 0031, CS1929, { 29-110; RS.19I13,
Effoctlvo dntfllovember 18 1903

29-113. Convicts/of other states; disqualifications onumoraiod;
general pardonr/ffoct. Any person who shalnbave been actually
imprisoned In/he penitentiary of any other state or territory of
tliis Union, urnder sentence for the commission of cmy crime which,
by the lay/s of this state, is punishable by imprisohment in the
Nebraslwr Penal and Correctional Complex, shall belecmcd in-
competent to be an elector or juror, or to hold any officcwW honor
trusj/or profit within this state, unless such convict shall have re-
ceded a general pardon from tho Hoard of Pardons of tho shite in
-*hieh ho may have been imprisoned, agreeably to the laws thereof

Ooures; OA p. 783; US.I10I3, 18013; CS1922, 19931, CSI1029. IZQZL’I.S; 1.S.S1

| 20-113; Laws 1931, 4‘-]132;7&21@ Laws 199 ¢, 238, |
Effective! (late n.'ccmljor 23, )

29-114. Legal Jeopardy; self defense; aiding anothor; indom*
niflcation; reimbursement. No person in this state shall |)fi placed
in legal jeopardy of any kind whatsoever for protecting by any
means necessary, himself, bis family, or his res! or personal prop-
erty, or when coming to the aid of {.mother who is in imminent
d.mgor of. or the victim of aggravated assault, armed robbery
holdup, rape, murder, or any other heinous crime.

When substantial question of self defense in such a case shall exist
which needs legal investigation or court action for the full determi-
nation of the facts, and the defendant’s actions are subsequently
found justified under the intent of this section, tho State of No-

1094

I1HPP?

ARTICLE 2
*OWERS AND DUTIES OF CERTAIN OFFICE
V'M.®
29-204. ConshujliTSHiQwers a,”| duties,
Constable* have authority t® Sot@k  Slaler'vT Carpenter. 181 Neb. BD
writs and process throughout the eewn”ifc A 4i(Rd 129

29-208. City and ;e marshals; genoraTp~W«<4xand dulies,

Police oftlee>#t*Sa the right t0 st me= if crime. State v. CtuproAgal
tor vdttaOf'cmtside lho Timits of ety 39, 130 Nw.2d 19
precircumsLances. indicate commission

ARTICLE 4
WARRANT AND ARREST OF ACCUSED

Section. .
27401, Law v'olntors; arrest by sheriff or other peace officer. ]
29-fILL. Complaint; county attorney; Attorney General; other complainanr

\ with consent of county attorney; filing; consent to filing wj*en

\ given; warrant; issuance. /

29 404.01/Wnrrant; supplemental act. /
29-404.02. Warrant; arrest; when not required. /
29-404.03. Warrant; reasonable cause for arrest; conditions. /
29-411. Warrants; execution; powers of officer; direction for*Xecuting.

29-401. Law vMators; arrost by shoriff or othmr poaco officer.
Every sheriff, deputy sheriff, constable, marshal or ideputy marshal,
watchman, police offiw or peace officer as (Wined in subdivision
(17) of section 49-801, Shall arrest and cetifin any person found
violating any law of thisSlate, or any le~fl ordinance of any city

or incorporated village, untiK legal vvaryfmt can be obtained.
Sources AS. p. 789; n.8.1013, iXjW; CS.Wjfi. SP1L CS1929. | 29401 11.81943.
J 20401; Lrwa 1967, c. 1 7 5 . pyflfl.
Effoctlvo dnto April 19, I00TX/

Firing of shots nt tiros of spccdliiyAhooso v. Newman. 170 Noh. 878 140
nulomobllo was Justified lit making arryf. 803.

29-404. Complaint; countv/httovnoy; Attorney Gonoral; other com-
plainant with conuont oL/fcuniy attnvne/vfilirg; oonsont to filing
when given; warrant; Mianco. No cuinplaii\sinll be filed with the
magistrate, unless sj/h complaint is in wmirg and upon oath,
signed by the couitty attorney or by any othV eomplninant. if
tlie eomplainanl/jo oilier than the county altorn”~he shall either
have the cunamU of the county attorney or slia'l\mnish to the
magistrate a/moiul with good and sul f cient sureli*': iiiSmch amount
as the magistrate shall determine to indemnify the p*s"si>i» com-
plainod/against for wrongful or malicious prosecution, W jiencver
a complaint shall, be filed with lho magistrate, charging anyVvaon
wjdi the commission of an offense against tlie laws cfethis stalH”it
/hull be tlie duty of such magistrate to issue a warrant for the arrd&i






John S. Havelock
gfcMAttorney General

February 2 1971

Sject. HB (Rep. Colletta)

M. Gregory Papas/ 1 * v .
Assistant Attorney General

The following comments were made by me during a
hearing of the House Judiciary Committee, held on January 29,
1971, i1n response to an iInvitation to the department to a:*fer
testlm"ony regarding the above-mentioned bill. 1 made no
recommendations as to what type of bill the department would
wish to see enacted but limited myself to a statement of the
arguments pro and con which have developed iIn the current
judicial examination of the felony-murder rule. This dis-
cussion iIs in outline form since taken from my pre-hearinj
notes.

1. Alaska does not presently have a genuine felony-murder
rule due to the use of the word "purposely” in our murder
statute, AS 11.15.010.
a) Gray v. State, 463 P.2d 902 (1970) points out
" this fact clearly.
:b) Smith v. Myers, (Pa. 1970) 261 A.2d 550 inter-
pretes the Ohio statute, after which the Alaska
/ Statute was patterned, as not being a true
felony-murder rule.

2. HB 47.is a true felony-murder statute.
a) Effect of rule at common law: To imply malic?
aforethought i1n a murder which occurred during
the commission of ono of the named felonies.

b) Effect of HB 4y~ (1) imputes the act of killing to
the felon, whether he i1s the
physical killer or not. This
was not common in the United
States until about 30 years ago.

(@ Imputes the element of malice
aforethought to raise a criminal
homicide to murder in the first
degree.

c) Applications of the felony-murder rule:

Q 1, felon kills victim
elon kills co-felon
elon kills resister

(COE/ 3rd person)
1111, felon kills bystander

—h=h
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A, Victim kills®.felon ,
11, cop kills felon
111, cop or victim kills bystander
W0 SAVYAVLICE L liti, unusual situations
*, om,. . 4/ m (victim kills co-victim
M f
d) under those situations denominated as c()., P
successful prosecution does not depend entirely upbni”An*A
the felony-murder doctrine; whereas in those situations™; *
denominated as o(2), above, the felony-murder rule 1is
essential 1f stern prosecution is desired.

3. Many states sill follow the rule that any killing Which Is
perpetrated in the commission or attempt to commit one of the
enumerated felonies, even If accidental or unintentional, 1is
first degree murder.

a) The wording of section B of the bill (HB 27) makes
completely unnecessary proof of a strict causal
connection between the felony and resultant homicide.

b)The only specific intent is that needed to commit the
felony i1nvolved.

c) Courts in states following this concept apply the civil
tort concept of "proximate cause', i1.e. a felon 13
criminally responsible for the natural or reasonably
foreseeable results of his felonious undertakings.

4. Theoretical celticisms of the broad rule which are applicable,
equally, to HB 47.

a) The extension of the common law doctrine to iIts present
stage 1s based on a misinterpretation of the word
"murder' to mean "killing". The common law application
was, first, to classify the killing as murder, man-
slaughter or justifiable or excusable homicide and, 1f
found to be murder, then to characterize it as iIn the
first degree. That 1s, under a proper application of
the rule as taken from the common law malice afore-
thought may be imputed to the felon but not the act of
killing; that the mere coincidence of homicide and
felony is not enough to satisfy the requirements of
the felony-murder doctrine. Under this view the rule
iIs limited in application to situations where the
felon is the physical killer. See Clark & Marshall,
section 10 .07.

b) The presumption which is utilized when Imputing the act
of killing to the felon in cases where he provokes
another person to kill i1s subject to possible
Constitutional strictures.

(1) Background: the U.S. Supreme
Court has rejected the idea that
a state legislature has the power
to create any preaumtlon i1t wishes.
The constitutional right to a fair
trial and the presumption of
Innocence requires the prosecution
to prove beyond a reasonable doubt



€))

©)

Q)

every element of the offense
charged; that Is, there can be

no directed verdicts of guilty

In- a criminal case. Purely
arbitrary presumptions violate
these riehts.

Premise;0 a criminal statutory .
presumption must be regarded as
irrational or arbitrary, and hence
unconstitutional, unless it can at
least be said with substantial
assurance that the presumed fact
iIs more likely than not to flow
from the proved fact on which it
IS made to depend. Leary v. U.S.,
395 US at 36.

In HB 47 the proved fact is the
commission of a felony, the pre-
sumed fact is that the felon
committed the act of killing.

HB 47 glosses over the numerous
distinctions between types of
homicides by use of this presump-
tion and lumps them all together
as murder first.

c¢) The concept of proximate cause In connection with
felohy-murder has been abolished in Penn, and Calif.;
other states have recognized numerous limitations 1iIn

1ts application.

(1)

(2)

(3)

Smith v. Myers, supra, held that
the concept of proximate cause
has undergone great expansion in
recent years; utilizing this
concept iIn prosecutions for
criminal homicide would be to
extend possible criminal liability
to persons chargeable with unlawful
or reckless conduct iIn circum-
stances not generally considered
to present the likelihood of a
resultant death.
People v. Washington, (Calif. 1965)
402 P.2d 130 held that the felonY—
murder doctrine expresses a highly
artificial concept that deserves
no extension beyond its required
application, thus by implication
rejecting the proximate cause
argument.
Later Calif, cases have rejected
the rule"s use iIn situations where
the underlying felony is assault
with a deadly weapon, on the basis
of the "included iIn fact™ test, In
A
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ny.cm >m; Vv77V; ' 77,;;, w777
e so 0o G >
17 Y
M %7\ ® an effort to preserve distinctions
ol between types of homicides. -
' 0: 22 Start;. L. Rev., No. 5, : mm»k i
d) The felony-murder concept is legally unsound.
Bp: 5 g crime is generally .defined as
| Aex 7> <i77- the unity or Joint operation, of* ol
17:" an act (declared unlawful) and
intent (to do that act).
. w77 A 7 (@ It is argued that the unity of
act and intent that* exists when
17 * the felony-murder doctrine is
_ utilized is fictitious at best
Bﬁﬂ for 1t 1Is the combination of the
intent to do one act (the felony)
%‘_‘ - with the commission of another

N act (the homicide).

' (3) The presently accepted theory is

17-1v characterised as particularly

; unsound when 1t 1s carried one
step further by considering a
homicide to be murder when the
actual, physical killer (cop/

I; victim/3rd person) has no legal
or moral culpability. The argu-
ment i1s that the felon"s guilt
should be no greater than the
actual killer*s.

e) Absence of Mens Rea.
|f5U (1) Homicides are distinguished on
IT . the basis of the state of m?nd
of the perpetrator; that 1is,
whether his act is wilfull,

E/ deliberate and premeditated,

upon a sudden heat of passion,

In the commission of an unlawful
C7: act, or constitutes culpable
ka ™ negligence.
S (2) The felony-murder rule sweeps all

these distinctions away, notwith-
standing the facts of the part-
or7 icular case. It thus imposes the

- most serious penalties in cases
othErW|se meriting lesser punish-
ment .

r- v

I . . i / o
5. Arguments which favor application of the rule iIn 1ts broadest
terms.
a) Underlying each of the arguments in support of the rule
Is the statement of justice Oliver V/endell Holr.es in
The Common Law:

"Acts should be Judged by their tendency under the

\

i ff
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(b)

d)

Page 5

Known Clrcumstances, not by the actual intent which
accompanies them. . . the object of the law is to
prevent human life being endangered or taken. . v

the law requires [men] at their peril to know the
teachings of common experience, just as It requires
them to know the law. . . the test of murder 1is the
degree of danger to life attending the act under the
known circumstances of the case™,

The moment that a person forms the intent to commit

a felony which is i1nherently dangerous to human life
he develops a man endangering state of mind, which is
malice aforethought. Thereafter any killing iIs a
product of that malice. The law does this very thing
In other circumstances. Example - 1t iIs first degree
murder to shoot and kill one man even though the
actor’s intent was to kill another person.

A killing (done by any person) 1is initiated by the
felon since; (1) he is committing an act in itself
dangerous to human life and (2) the killing would not
have occured but for the provocation of the felony.
The law does not measure the delicate scruples of a
felon but rather imputes to him the knowledge that

he is iInviting dangerous countermeasures.

The legislature may properly classify murders committed
with premeditation, or by torture, poison, or lying
In wait as fTirst degree. It may also classify murders
during heinous felonies as first degree.

America 1S experiencing a rampant crime wave, which
necessitates, for the protection of society iIn general,
sentences which are commensurate punishment for the
crime. This means severe sentences which will act as
a deterrent to prospective and repeating criminals.
The argument implies that the sentence for robbery,
for example, should be mure severe when a killing
occurs Than when no harm is caused.
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During the course of the discussion, in which 1
characterized the arguments against the felony-murder rule as
somewhat theoretical and those in support as a hard-line approach,
It beoame apparent that-the bulk of the committee were not overly
impressed with those theoretical arguments. One of the committee
members commented that a victim or bystander is Just as dead
whether killed by the felon or some other person. Chairman Moran,
Mr. Hillstrand, Mrs. Banfield and one other seemed to prefer

S the view that a felon be charged with the consequences of his act.

However, each member seemed to grasp the validity of some of the
arguments against the rule and expressed a desire to avoid the
pitfalls which are becoming evident. The Chairman thereupon
inquired 1T the department has any recommendation, to which 1
responded that none had formally been agreed upon. However, as
a point of discussion, | threw out the formulation of the rule
which I proposed 1n my January 27 memo to you. This statement,
plus a committee substitute for HB 47, are currently under con-
sideration. The chairman expressed a wish to proceed Judiciously
and has agreed to accept further testimony from this department
regarding 6ur suggested approach to the problem. My specific
request for additional time during which you will be able to
formulate the departments position was granted. At this point
the committee awaits /our pleasure.

One suggestion that I would make, in view of the
committee®s attitude, 1is to adopt my suggestion of January 27,
1971 (which 1s a restatement of HB 496, 6th Legis. - Second
Session, introduced at the request of the governor) which fixes
the felon®s responsibility for his direct acts. In combination
with this AS 11,15.080 (negligent homicide) might be beefed up to
refer specifically to situations where a felon provokes another
person to kill when the killing occurs as a result of resistance
to the commission of the felony or during the apprehension of the
felons. This approach is, | feel, preferable to the features of
CSHB 47 which would necessitate the exploration of what iIs a
probable result of the commission of a felony.

MOP:sib

CC: Secretary of
House Judiciary Committee
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THE SUPREME COURT OF THE STATE OF ALASKA

ARLIE ROY POPE,

Appellant,
File No. 1127
V.
OPINION

[No. 660 - December 21, 1970]

STATE OF ALASKA,

Appellee.

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,
Ralph E. Moody, Judge.

Appearances: James R. Clouse, Jr., Anchorage,
for Appellant. G. Kent Edwards, Attorney
General, Juneau, Harold W. Tobey, District
Attorney, and Richard R. Felton, Assistant
District Attorney, Anchorage, for Appellee.

Before: Honey, Chief Justice, Dimond, Rabinowitz,
Connor and Erwin, Justices.

ERWIN, Justice.
CONNOR, Justice, concurring in part and dissenting
in part.

Appellant, Pope, was convicted of second degree
murder in connection with the death of one David Silva on
July 9, 1968, According to his own testimony, he arose on
that date at his usual hour and prepared himself for work.
While driving to work he began to feel sick and decided to have
only coffee in place of hisusual breakfast. As appellant cot*

tinued towards his job, the sickness became more severe and he



decided to turn around and drive back to his motel. He testi-
fied that this condition of nervousness and sickness at his
stomach had occurred with frequency in the period of time shortly
before the shooting occurred.

After returning to his motel room, appellant con-
sumed a little less than one-half of a pint of alcoholic
beverage, remaining in his room and watching television. He
made several attempts to reach his former wife, lrma Pope, and
was at last successful. However, Mrs. Pope refused to speak
with him, slamming down the telephone. Appellant stated that
the reason that he had attempted to call his former wife was
that he felt really sick and was looking for help from someone.

After being rejected over the telephone, appellant
described a strange feeling, "like something was spinning
around the top of my head, from right to left, right underneath
the skin against the skull and when you closed your eyes you
could see — could see a strrak of light coming around and
around. . .." He described the light as not being mean or
anything, but the light said "kill him, kill him, kill him" -
just kept repeating i1t; and finally he said it to himself and
as soon as he did he felt very good and was not sick any more.
Appellant further stated that after the lights had stopped in
his head, he felt very sorry for David Silva because of what
was going to happen; he did not think there was anything that
he could do to prevent the killing of David Silva, and he knew

he was going to do i1t, but he didn"t yet know just how. When



appellant finally agreed with the light in his head which
told him to kill Silva, the nervousness disappeared, as did
his upset stomach.

Appellant®s recollection of the events that occurred
after he left the motel was hazy and vague. He recalled only
being near the parking lot at Anchorage Bedding and Furniture
and next seeing the gun iIn his hand on the door ledge of his
automobile. Appellant did not recall shooting the decedent,
but only remembered watching the decedent sitting down and then
lying backwards on the ground.

Officer Pavlovich was the first law enforcement officer
to arrive on the scene. Upon arriving he observed the deceased,
a woman at the head of the decedent, and another man, later
identified as the appellant, alongside the decedent in either
a squatting or kneeling position. Officer Pavlovich went over
to the decedent, checked his pulse, and pronounced him dead.

He next asked the voman what had happened. The woman, Mrs.
Silva, indicated that appellant had shot Mr. Silva. In
response to this, Pavlovich stood the appellant up and started
to search him for weapons.

At th-s point in the sequence of events there is a
dispute as to the actual occurrences. A Mr. McConnell testified
that he observed Officer Pavlovich going over to appellant and
questioning him for a minute or two before finally searching him
for a weapon. The officer, on the other hand, testified that

after he had examined Silva he Immediately started to search



appellant. Appellant®s version of the story is that as he

was being frisked by Officer Pavlovich, he was asked if he had

a gun, to which he responded yes, that it was in the car. Officer
Pavlovich claims that the information about the gun was volunteered
by Pope and that no such question had been asked.

Mr. McConnell stated that after eliciting this infor-
mation, Officer Pavlovich proceeded to appellant®s car, with his
arm on appellant®s arm, to retrieve the weapon, which was located
in the middle of the front seat. Officer Pavlovich stated that
after Pope had volunteered the information as to the whereabouts
of the gun, Pope proceeded to the automobile and Pavlovich
hurried to beat him to the car iIn an effort to retrieve the
weapon.

On cross-examination Officer Pavlovich described the
appellant®™s appearance as being dazed and testified that his
feeling at the time was that appellant was not drunk, but either
dazed or at least under the influence of alcohol - but he could
not tell which. Officer Pavlovich further testified that although
he detected nothing radically wrong with appellant, that is,
appellant walked normally *"nd spoke clearly and distinctly,
albeit very slowly, he nevertheless seemed to be preoccupied.

At another point in his testimony Pavlovich stated that he
thought appellant was either under the influence of alcohol
or in a state of shock. Furthermore, he was not sure whether
appellant was in possession of his faculties at this time.

On August 5, 1968, Pope was indicted by the grand jury

for first degree murder and arraigned immediately thereafter.



Appellant entered a plea of not guilty, and the trial date was
set for December 12, 1968, before the Honorable Edward V. Davis,
Superior Court Judge. Prior to trial, on November 29, 1968, at
the request of the prosecutor, a competency hearing was held.
On January 16, 1969, the Superior Court entered an order to the
effect that the appellant was competent to stand trial.

Because of continuances, trial did not begin until
February 10, 1969. At that time the defendant appeared before
the Honorable Ralph E. Moody, Judge of the Superior Court,
rather than Edward V. Davis, to whom the case had been assigned
originally. Timely objection was made by appellant to the unan-
nounced change. On February 18, 1969, the jury returned a
verdict of guilty of murder in the second degree. Notice of
appeal was duly Tfiled.

Appellant raises four specifications of error in
the trial below. His first specification i1s that the court
committed prejudicial error iIn reassigning appellant®s case
from Judge Davis to Judge Moody without giving appellant five
days from the date of reassignment to consider and possibly
file a peremptory challenge affidavit as provided in AS 22.20.022;
his second, that the trial court erred In overruling the appel-
lant®s motion to suppress the evidence seized by Officer Pavlovich
from the appellant®s car prior to a lawful arrest; and his third,
that the trial court incorrectly admitted the statements of
appellant made prior to his being given the proper Miranda
warnings and after he had become a suspect in the crime and

had been substantially deprived of his freedom of action.



Finally, he contends that the trial court should have ruled as
a matter of law that the burden of proving sanity is on the state
rather than the burden of proving insanity being upon the defen-
dant, when there was some evidence in the record to indicate
that sanity was at 1issue.
|

In his first claim of error, appellant contends that
because of the assignment procedure used herein,” he did not
have sufficient opportunity to determine and if necessary fTile
an affidavit alleging he believed that he could not obtain a
fair and impartial trial.

Trial proceeded on February 10, 1969, appellant making

timely motion,O which motion was denied.

1 There was no advance notice to counsel of the reassignment
of this case from Judge Davis to Judge Moody on the day of
trial. It should be noted that subsequent to the trial herein
this court in the case of Roberts v. State, 458 P.2d 340, 346
(Alaska 1969) pointed out the potential problems of such a
practice iIn suggesting that this method of reassignment of
a case should be avoided in the future:

A method should be devised and utilized to make
assignment of cases to judges sufficiently in ad-

vance of trial or hearing, with notice of the assign-
ment being given to the parties, so that the parties
can be afforded their rights under AS 22.20.022 without
interfering with the scheduled hearing or trial dates.

N The motion was as fTollows:

Mr. Clouse: Your Honor, for the record, at this time, |
would like to state an objection to the Court®"s requiring
us to go to trial at this time and not before the -
Judge Davis who was previously assigned this case. This
deprives the defendant of the opportunity to investigate
and exercise any challenge that he may have within the
five day period as provided by rule and statute.



Appellant correctly points out that the granting of

the five-day period is to allow a party or his attorney an

opportunity to investigate the judge to whom the case 1is

assigned and i1f necessary fTile the requisite affidavit for

disqualification, thus avoiding the waste of judicial time

which

would result iIf an affidavit or disqualification were

not filed until the date of trial because this would mean that

the case would have to be continued until another judge could

be assigned and the disqualified judge would not be ready at

i i i 3
that time to start the trial of another action. Appellant
2 [Contd.)

AS 22.

3

The Court: Motion"s denied since this i1s merely a pro-
cedural matter and it delays the — delays the carrying
on of Court business if we give effect to that for the
five days rule. Other than the objection, 1is defense
ready to proceed?

Mr. Clouse: Yes, your Honor.
20.022 states in relevant part:

"Peremptory disqualification of a superior court judge.
@ If a party or his attorney iIn a superior court
action, civil or criminal, files an affidavit alleging
under oath that he believes that he cannot obtain a fair
and mmpartial trial, the presiding judge shall at once,
and without requiring proof, assign the action to another
judge of that district, or iIf there is none, the chief
justice of the supreme court shall assign a judge for the
hearing or trial of the action. The affidavit shall
contain a statement that it is made in good faith and

not for the purpose of delay."
"(c) The affidavit shall be filed within five days
after the case iIs at issue upon a question of fact,

or within five days after the iIssue iIs assigned to a
Judge, whichever event occurs later, unless good cause
Is shown for the failure to file i1t within that time."

Roberts v. State, 458 P.2d 340, 346 (Alaska 1969).



further correctly argues that the provisions of this statute
have been interpreted by this court to mean that once the affi-
davit i1s filed, the judge involved iIs without power or juris-
diction to take any further action iIn the proceeding. Channel
Flying Inc. v. Bernhardt, 451 P.2d 570 (Alaska 1969).

But appellant has not shown that any harm resulted
to him from the denial of his motion. Instead, he invites us
to speculate that he suffered some possible prejudice, even
though he did not challenge the trial judge because he felt
that any challenge he made mig..t have a prejudicial effect on
the jury. The gist of appellant®s argument appears to be that
since any challenge might affect the jury he never seriously
considered whether or not he should exercise the challenge
because the reassignment made the choice more difficult. Since
appellant could have exercised the challenge at any time within
five days of reassignment, even during trial, we hold that his
failure to do so was a waiver of his right to a peremptory
challenge to che trial judge, and i1t was not error for the
court to refuse to grant a continuance of five days to permit

appellant to ponder this matter at length.

I
Appellant claims that the trial court committed error
In refusing to suppress as evidence (1) appellant®s oral state-
ment about the gun, and (2) the gun itself, which the officer
seized in appellant™s car. The argument is that this evidence

Is tainted because the required warnings under Miranda v.



Arizona, 384 U.S. 436, 16 L.Ed.2d 694 (1966) were not given by
the officer until after the seizure of the gun, that appellant
had already become a suspect in the crime, and that he had been
substantially deprived of his freedom in a significant way.
The test of when warnings must be given under Miranda is whether
the accused has been "taken into custody or otherwise deprived
of his freedom by the authorities iIn any significant way and
IS subjected to questioning.” 384 U.S. at 478, 16 L.Ed.2d at
726 .
We need not explore such problems as whether the

"In custody” test of Miranda displaces the 'focus'" test of
Escobedo v. I1llinois, 378 U.S. 478, 12 L.Ed.2d 977 (1964), or
whether the two tests can be regarded as alternatives to some
extent.4 For 1t is plain to us that this case falls within an
important exception stated by the court in 1ts opinion in
Miranda. After pointing out that 1t did not intend to hamper
the traditional function of police officers in investigating
crime, the court said:

General on-the-scene questioning

as to facts surrounding a crime

or other general questioning of

citizens In the fact-finding pro-

cess Is not affected by our holding.

It 1s an act of responsible citi-

zenship for individuals to give

whatever i1nformation they may

have to aid iIn law enforcement.
In such situations the compelling

4 United States v. Hall, 421 F.2d 540 (2nd Cir. 1969);
Graham, What is Custodial Interrogation?: California®s
Anticipatory Application of Miranda v. Arizona, 14 U.C.L.A.
L.Rev. 59, 114-15.



atmosphere inherent in the process
of In-custody interrogation is not
necessarily present. 384 U.S. at
477-78, 16 L.Ed.2d at 725-26.

In interpreting Miranda various courts have had to
draw lines between what are permissible investigative inter-
views and custodial interrogations. The United States Supreme
Court itself has made i1t plain that custodial interrogation

could take place outside the station-house where one was ''not
free to go where he pleased but was ’under arrest.’" O0rozco v.
Texas, 394 U.S. 324, 325, 22 L.Ed.2d 311, 314 (1969). The courts
must determine, therefore, in each case whether the atmosphere
and setting of an interrogation are of such coercive effect

or indicate such significant restraint as to trigger the need

for a Miranda warning. There is not always agreement about the
criteria for such a determination.

But the case at bar i1s a strong one for applying the
"on-the-scene questioning” exception to the Miranda warning
requirement. The officer here was presented with a situation
of great emergency. A crime of violence had occurred, the victim
was lying on the ground dead. There was more than one person
present, both to protect his own safety and that of others,
the officer had to elicit information about what had happened,
and about the gun which had obviously been used in the killing.
For the same reason the officer also had the right to conduct a
strictly limited search ('frisk') of Pope’s person for weapons

under the rule of Terry v. Ohio, 392 U.S. 1, 20 L.Ed.2d 8B9 (1968),



which he did.” To hold that, while a policeman faced with an
emergency such as the one which confronted Officer Pavlovich

may "frisk' a suspect for weapons he may not simultaneously

ask him whether he is armed, would be an unrealistic and unreason
able extension of the Miranda rule.

Appellant also contends that, because the revolver
was seized from Pope®s automobile prior to the time he was
placed under arrest, i1t was i1nadmissible because 1t was not
the product of a search incident to arrest. The difficulty
with this line of argument is that the gun was not the product
of a "search™ at all; i1t was lying on the front seat of the car
in plain view. As soon as he saw i1t, Officer Pavlovich seized
it and unloaded it, both to preserve it and i1ts cartridges
as evidence and to prevent appellant, who was standing beside
him, from getting hold of i1t. His conduct was entirely justified

It has long been settled that

objects falling in the plain view

of an officer who has a right to

be In the position to have that

view are subject to seizure and

may be introduced in evidence. 6
Il

The final point raised by appellant is a challenge

to the burden of proof In iInsanity cases as set forth in the

5 See Maze v. State, 425 P.2d 235, 238 (Alaska 1967).

® Harris v. United States, 390 U.S. 234, 236, 19 L.Ed.2d
1067, 1069 (1968); Creighton v. United States, 406 F.2d 651
(D.C. Cir. 1968); Klockenbrink v. State, 472 P.2d 958, 961
(Alﬁfka 1970). See Stevens v. State, 443 P.2d 600, 602 (Alaska
1968) .



opinion of this court in Chase v. State.n A review of the
record reveals that the only testimony before this court in
reviewing this point is the testimony of Officer Pavlovich, the
appellant, Pope, Bill McConnell, and the cross-examination of
appellant®s ex-wife. Testimony given by Dr. J. Ray Langdon,

a psychiatrist, and Marie Doyle, a psychologist, at the trial,
as well as thetestimony of additional police officers and
others at the scene ofthecrime, was not made a part of the
record on appeal.

While proper objections were made at the trial con-
cerning burden of proofin Insanity cases, no objection was
made to instructions on the test for insanityas given by the
trial court, nor was any testimony presented nor instructions
requested concerning such an iIssue.

Since in our opinion the burden of proof as to the
defense of insanity and the actual test for iInsanity are
inseparably intertwined,g we are placed in the position of
attempting to review the entire basis for the present rule
on the defense of iInsanity in Alaska on an inadequate record
without complete presentation of these issues to the trial

court. This we decline to do.Q

7 369 P.2d 997, 1003 (Alaska 1962).

P Approximately one-half of the states put the burden on
the defendant while the other half and the federal courts
put the basic burden on the prosecution. See annot. 17
A.L.R.3rd 146 (1968).

N For a similar action by a federal court, see Ramer v.
United Statjs, 390 F.2d 564 (9th Cir. 1968).



The importance of the defense of insanity has been
underscored recently by a series of excellent opinions in
federal courts which have considered, and in many cases adopted,
the A_L.1. test for insanity,10 and a series of equally searching
state court opinions which have noted more than one position,
but have tended to retain the M"Naghten rule.ll These opinions
note that there are presently four separate tests for insanity12
which have received varying degrees of judicial acceptance.
They serve to underscore the difficulty of choosing a proper

test for insanity and the corresponding burden of proof without

10 Wade v. United States, 426 F.2d 64 (9th Cir. 1970); Blake
v. United States, 407 F.2d 908 (5th Cir. 1969); United States v.
Chandler, 393 F.2d 920 (4th Cir. 1968); United States v. Shapiro,
383 F.2d 680 (7th Cir. 1967); Pope v. United States, 372 F.2d
710 (8th Cir. 1967), vacated on other grounds, 392 U.S. 651,
20 L.Ed.2d 1317 (1968); United States v. Freeman, 357 F.2d 606
(2nd Cir. 1966); Wion v. United States, 325 F.2d 420 (10th Cir.
1963), cert, denied 377 U.S. 946, 12 L.Ed.2d 309 (1964); United
States v. Smith, 404 F.2d 720 (6th Cir. 1968).

11 FOR A.L.l.: State v. White, 456 P.2d 797 (ldaho 1969).
FOR M*NAGHTEN: State v. Malumphy, 461 P.2d 677 (Ariz.
1969); State v. Moeller, 433 P.2d 136 (Hawaii 1967); State v.
Harkness, 160 N.W.2d 324 (lowa 1968); Williams v. State, 451
?.2d 848, 851 (Nev. 1969); State v. Gilmore, 410 P.2d 240
(Ore. 1966); Commonwealth v. Rightnour, 253 A.2d 644 (Pa.
1969) (Aff"d by equally divided court).

n (D The M"Naghten Test, Daniel M"Naghten case, 8 Eng.
Rep. 718 (H.L. 1843).

(@ Durham Test, Durham v. United States, 214 F.2d
862 (D.C. Cir. 1954) .

(@ American Law Institute Test, American Law Institute,
Model Penal Code, Section 4.01(1) (Final Draft 1962).

(@ English Test, British Royal Commission on Capital
Punishment, 1949-1953, 1953 Report at page 116, quoted in
Unitfd States v. Currens, 290 F.2d 751, 774, n. 32 (3rd Cir.
1961) .



complete presentation on the issue in the trial court and ulti-
mately in this court.'®

The judgment of the Superior Court is hereby affinned.

Once before this court has refused to review the test
for insanity for Alaska based on an inadequate record. See
Dimmick v. State, 449 P.2d 774, 776 (Alaska 1969).



CONNOR, J., concurring in part and dissenting in part.

I concur with the majority opinion except the portion
dealing with the burden of proof in iInsanity cases, and allied
guestions. As to that portion of the majority opinion | must
respectfully dissent.

This case went to the jury on instructions concerning
the defense of insanity which were patterned on those approved
by this court in Chase v. State, 369 P.2d 997 (Alaska 1962).
Counsel for appellant objected to those instructions as im-
properly placing the burden on the accused to establish his
insanity by a preponderance of the evidence. He thus raised
and preserved for appeal the questions of what i1s the burden
of proof and where i1t should be placed in these cases. He is
properly entitled to a decision on those questions.

The majority of my colleagues feel that the burden of
proof question and the substantive test of iInsanity are inter-
related. 1 agree. But for that very reason | believe that
both topics logically can, and properly should, be determined

%§ thé court)l

The lack of an adversary presentation of the legal argu-

ments bearing upon the proper test of insanity in criminal cases

should not be an impediment to decision in this particular in-

stance. Ultimately one must read a large body of legal and

1/ For a case in which a-~cTistinguTsh*eiT~ccurt Took-a relaxed view

~ of the manner in which counsel raised the question of the
proper test of insanity in the trial court, see United States
v. Freeman, 357 F.2d 606 (2d Cir. 1966). The failure of

trial counsel iIn that case to object to the insanity test it-

self was not deemed critical.



