
HJ• ALASKA BANKING CODE —* COLLECTIVE BARGAINING



CASE FOR BANK HOLDING COMPANIES

small banks, these banks may have difficulty in 
securing sufficient capital from stock sales; and 
as a result, banking services in the community 
may sufTer. Most independent banks are not 
able to import equity capital from other re­
gions of the nation because, for all but the 
largest ones, the market for a bank’s stock is 
largely confined to the bank's service area.

Economists who have analyzed bank hold­
ing companies have consistently concluded that 
the subsidiaries of bank holding companies 
have significant advantages over independent 

./banks in acquiring new capital.14 The reason is 
that the stocks of most bank holding com­
panies are traded in active national or regional 
markets. Thus, if the subsidiary banks are in 
need of additional capital, the holding com­
pany can acquire it by selling its own stock in 
these markets. It can also be said that holding 
companies are able to achieve a better alloca­

tion of equity capital than independent banks. 
Through stock sales the holding company is 
better able to acquire capital from capital-sur­
plus areas and transfer this capital to banks 
that are located in areas characterized by a 
shortage of capital.

In addition, holding companies are capable 
of achieving a mere satisfactory distribution of 
the retained earnings of banks. Under inde­
pendent banking one might find some banks, 
especially those in slow-growth areas, building 
their capital ratios to levels in excess of that 
which is considered necessary, while other 
banks in rapidly growing areas may find their 
capital positions impaired because retained 
earnings are currently inadequate. The holding 
company, however, has the ability to allocate 
the aggregate retained earnings of the bank 
group in accordance with the needs of the indi­
vidual banks.'*

. j

.... ADDITIONAL BANKING SERVICES TO THE COMMUNITY

■ • The quantity and quality of banking services 
are somewhat related to the operating results 
of banks. A more efficient banking organiza­
tion can ofTcr banking services at a lower price 
or can offer additional or better services at the 
same price. However, holding compahics also 
assert that they can provide some services to a 
community through their subsidiaries that a 
comparable independent bank cannot provide 
—cervices such specialized business loans, 
•pecial checking accounts, trust services, con­
sumer credit, and so forth, that require highly 
specialized knowledge. A holding company 
subsidiary has the advantage of being able to 
draw upon specialized ntanagcrial talents from 
any of the banks in its bank group. While cor­

respondent banks can assist in the provision of 
specialized services, it is argued that the hold­
ing company arrangement results in closer co­
operation among affiliated banks than would 
be the case with independent correspondent 
banks. Moreover, the ability to supply special­
ized banking services still depends to a large 
extent upon the capabilities of management at 
the individual bank; and holding companies 
declare that they arc able, for reasons cited 
above, to supply their banks with better man­
agement.

MS<« (or example, W . Ralph Lamb, Croup Banking 
( I N I ) ,  pp. M I-S I.

“ The aitant 10 which a bank holding company can achieve 
a  more rational allocation of equity capital it  dependent upon 
the degree or autonomy poticited  by the dircctori and man* 
ayemcnts a t  the subsidiary banki. In order lo achieve the 
optimum distribution o ( equity capital (o r o t bank credit), 
the managements of the subsidiary banks must desire to ma»l- 
m lat the profits o f the holding company, not necessarily their 
own bank's profits. The “carrot approach" to Instilling this 
dctlre is to grant options on the stock of the holding com* 
pony to  the managements o f  the subsidiary banks.



BANK HOLDING COMPANY PERFORMANCE

BETTER ALLOCATION OF BANK CREDIT
The potential supply of bank credit availa­

ble to a given community depends in large part 
upon the income and- the wealth of economic 
units in the community. The availability of 
bank loans to economic units in the communi­
ty, however, is largely determined by the types 
of assets bankers choose to hold. If a bank has 
relatively large amounts of U.S. Government 
securities and “due from” balances in its asset 
structure, it is dear that large amounts of po­
tential bank credit are being transferred away 
from this community. If there is little loan de­
mand, this is desirable in terms of the opti­
mum allocation of bank credit; but if potential 
bank credit is being transferred out of the 
community because the bank’s management 
lacks the ability to make some specialized 
types of loans or because of restrictions im­
posed by the bank’s lending limit, then the best 
allocation of bank credit is not being achieved. 
Holding companies assert that because they 
can provide management with the requisite 
skills and can overcome at least some of the 
limitations imposed by lending limits at indi­
vidual banks, their banks can more adequately 
meet the credi'. needs of the community.

Benefits to the Commuiiity

The basic nature of the holding company . 
form of banking organisation permits compo­
nent banks to commit a greater propoition of 
potential bank credit to the communities in 
which the subsidiary banks are located. Bank 
holding companies are generally comprised of 
banks located in different communities or in 
different sections cf large metropolitan areas. 
Consequently, the combined portfolios of all of 
the subsidiaries of the holding company arc 
more diversified than the portfolio of a single 
bank and, therefore, less risk would be asso­
ciated w’ith the holding company portfolio. 
Moreover, each individual subsidiary bank can 
assume that, should difficulties arise, assistance

would be available from its coaffiliatcs. For 
these reasons, the risk associated with a given 
level of loans would be less for a subsidiary 
bank than it would for a comparable inde­
pendent bank; hence, with risk preference be­
ing equal, a subsidiary bank would have a 
higher loans/assets ratio than a comparable in­
dependent bank.

Correspondent banking operations ir the 
United States supplement to some extcn: the 
capacity of unit banks or limited-brtnch 
banks to adequately meet the credit needs of 
their communities. Traditional banking prac­
tices call for the maintenance of deposit bal­
ances by small outlying banks (country banks) 
in large banks located in metropolitan areas 
(city banks). Part of the balance is maintained 
in order to facilitate the performance of the 
chcck-clcaring service that the city bank 
renders to the country bank. The remaining or 
excess balance is maintained to compensate 
the city bank for other services that it renders 
to the country bank. Hence, the "cost” of 
these correspondent services to the country 
bank is the return that would have been 
earned on the cxce.s balance if these funds 
had been used to purchase earning assets. This 
excess balance may be reasonably assumed to 
be required by the city bank and, therefore, 
should not be considered excess reserves. Were 
these excess balances not required, a high per­
centage of such funds would likely be chan­
neled into local loans and into the purchase of 
local municipal bonds. Consequently, the 
“cost" to the outlying community of this corre­
spondent banking arrangement is the loss of 
potential local bank credit.'0

"  !( country banks paid feet (or correspondent servicer, the 
outlying community would gain. The country bank's profit 
would be unaffected, because the fee paid (or the corre­
spondent services is presumably equal to the Income that the 
bank could derive by shKtlng Its excess correspondent bal­
ances Into earning assets. But the community served by the 
country bank would have additional credit resources available 
to  it. For a discussion of the fee system and banker reaction 
to  it, see U.S. Congress, House, Banking and Currency Com- 
tnlttce, 19th Cong., 2d sets., Corrtipomlenl Relatione:. A  Sur­
vey o f  Banker Opinion  (O ct. 21, (964), especially P-_6)<
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How would bank credit be allocated under 
the holding company form of banking organi­
zation? One of the long-standing arguments 
against bank holding companies is that they 
drain money capital from rural and suburban 
areas, the beneficiary being the big city.11 In 
rebuttal, the supporters of bank holding com­
panies stress the independence of the directors 
of die subsidiary banks.18 Presumably these di­
rectors are local leaders who strive to and are 
able to protect their community's interests. A 
good case can be developed to support both 
arguments. However, if the holding company 
acts to’maximize its profits, the loanable funds 
would be channeled into those areas where the 
highest net return (after allowance for risk) is 

—  available. Such an allocation of bank loans 
means that potential bank credit would be 
transferred from communities with relatively 
little loan demand to communities with high 
loan demand.

Greater Credit Mobility

Credit mobility is required to meet the cred­
it needs of many communities because (1) 
some communities will be capital-surplus areas 
while others will be capital-dcficit areas; and 
(2 ) some borrowers in a given community will 
have credit needs that exceed the lending limits 
of the local banks. Two important arrange­
ments that the banking system in the United 
States has used to achieve mobility are partici­
pation loans and the sale of loan pifpcr from 
one bank to another and from banks to other 
financial intermediaries. These arrangements 
have not been fully available to the subsidiar­
ies of a bank holding company because of cer­
tain provisions in the original 1956 Act. Under 
the original Act the sale of loan paper and the 
granting of a loan by one banking subsidiary

" S e e  for example, Governor I. L . Robertson’s dissent In 
lb* Denver U.S. Bancorporalion case. R tj tr v t  Built-

Nov. 1963, p. 1529_
*  M arcus Nadler and Jute. I. Bogcn, T h t Bank H otd tn t  Company (1939). p. 22. '

to another bank in the same holding company 
were prohibited. Because of these restrictions, 
loan participations between banks in the same 
group had to be arranged at the time the loan 
was made..Such restrictions did not, however, 
apply to transactions between an independent 
country bank and its i ity correspondent. Crit­
ics of the original Act argued that these re­
strictions prevented, in some degree, the reali­
zation of one of the significant advantages of 
bank holding companies—greater interregional 
mobility of bank credit.

Though the provisions of the original Act 
appeared to place subsidiaries of bank holding 
companies at a disadvantage to independent 
banks in terms of making loan participations 
and of buying and selling loan paper,1* strong 
arguments remained in support of a position 
that greater credit mobility could be achieved 
via a holding company arrangement than via 
independent banks linked by conventional cor­
respondent relationships.50

T^e extent to which loan participations are 
emp.ayed clearly depends upon the willingness 
of small banks to request participation by their 
city correspondent and upon the willingness of 
the latter to do so. Small independent banks 
arc often reluctant to seek participations from 
the large correspondent banks for fear that the 
customer will be lost to the large bank. This 
fear is apparently often justified, for in a sur­
vey of city correspondents, the large banks

" T h e  restrictions were not so damaging I0 holding com­
panies a t  it may at first appear. Although it was not legal
for, say, Subsidiary Bank A to purchase loan paper from
Subsidiary Bank B (if A and B are subsidiaries of the same
holding com pany), Bank A could Increase Bank B’s liquidity 
by making a  direct loan to one of Bank B’s customers. This 
loan would enable the customer to repay his loan at Bank B. 
The final result would b« the tam e as if Bank A had pur­
chased an equivalent amount of loan paper directly from 
Bank B.

" T h e  superiority o f the holding company arrangement In 
providing for credit mobility was one of the major arguments 
used in the application of Morgan New York State Corpora­
tion to  become a bank holding company. See F tJ tra l R ts tr v t  
Bulletin, May 1962. pp. 367-82.

In a  separate statement accompanying the Board's denial o f 
the application, Governor G. W. Mitchell questioned the Ap­
plicant's assertions that the proposed holding company could 
allocate credit more efficiently than would be the case under 
the existing correspondent banking network (see p. 382).

___
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were asked how many times they would carry 
overlines of the same borrower before expect­
ing the borrower to establish a direct relation­
ship with them. Typical replies were “2 or 3 
years'* and “no set number of times, but we do 
feel that the local bank should assist us in ob­
taining a direct relationship if the borrower has 
permanently outgrown the lending limit of his 
local bank.”*'
A holding company subsidiary is less likely 

to be reluctant to seek loan participation from 
the lead bank of its group because the holding 
company would probably prohibit one of its 
banks from pirating the account of a customer 
of another of its subsidiary banks. Also, in se­
curing loan participation the small independent 
bank is in a relatively poor bargaining position 
with respect to, say, the large money-market 
banks. A subsidiary of a bank group, given 
that the banks in the group have substantial 
interbank balances with a money-market bank, 
would be in a much better position to bargain 
for loan participations.

In addition to arranging loan participations, 
local banks can meet the excess credit demand 
of the community by selling their existing loan 
paper to other commercial banks or other 
financial intermediaries. Despite the prohibi­
tion that was placed on the sale oL*!oans to 
holding company subsidiaries, th*c holding 
company arrangement probably enabled a sub­
sidiary bank to dispose of loan paper more 
easily than a comparable independent bank be­
cause the latter could not generate the volume 
of loans needed to interest institutional buyers 
of loan paper, such as, life insurance com­
panies and savings and loan associations. The 
bank holding company, however, can make ar­
rangements with these institutions to purchase 
the loan paper of all of the subsidiaries in the 
bank group and thus assure the institution of a 
steady flow in reasonably large volume. The 
ability of the holding company to standardize

*»*TarUclpatton Loans,** Banking. Jan . 1951, p. 49.

credit procedures further aids in facilitating 
such transactions.

Effects of the Amended Act

The restrictions upon loan participations 
and upon the sale of loan paper between bank­
ing subsidiaries of the same holding company 
were based on section 6 of the original Bank 
Holding Company Act. This section was re­
pealed by the 1966 amendment; but- section 
23A of the Federal Reserve Act was amended 
so that its restrictions on banking affiliates 
were also applied to the subsidiaries of bank 
holding companies.** These restrictions state 
that a banking affiliate may not loan or other­
wise extend credit to another affiliate or to the 
holding company if the total amount of loans 
or extensions of credit to the other affiliate 
exceeds 10 per cent of the lending affiliate’s 
capital and surplus or if the total amount of 
loans or extensions of credit to all affiliates 
(including the holding company) exceeds 20 
per cent of the lending affiliate’s capital and 
'surplus. (Under the original Act, loans from 
one banking subsidiary to another or to the 
holding company, that is, “cross-stream” and 
“upstream" loans, were prohibited.) However, 
because the purchase of loan paper without 
recourse is not considered an extension of 
credit, it appears that no significant restrictions 
now exist on the purchase of loan paper by one 
subsidiary from another or on loan participa­
tions between subsidiaries.

The extent to which the restrictions of the 
original Act prevented holding companies from 
achieving their desired allocation of bank cred­
it is not known; but whatever the extent, these 
barriers now appear to have been substantially 
eliminated.

a  Under Mellon 23A, a banking affiliate Includes any cor­
poration o f which a member bank owns or controls more 
than 50 per cent of the voting shares. In the amended section 
21A, affiliate now Includes, with respect to any Insured bank, 
any bank holding company o( which such bank it a subsidiary as defined by the 1956 Bank Holding Company Act, and any 
other subsidiary of this bank holding company.

10
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i J, ^  /j ; " ’The arguments in support of bank holding 
companies. may be classified into four broad 
categories: ( I )  improved dperating *esults of 

-■ Individual banks; (2) strengthened capita! 
Structure of banks, thereby adding to depositor 
safety and reducing supervisory problems;. (3) 
additional banking services to the communities

served by subsidiaries of these companies; and
(4) better allocation of bank credit. In the ter­
minology of the Ba'nk Holding Company Act 
of 1956 the first two arguments relate to the 
“banking factors," while the last two relate to 
the "convenience and needs” of the commu­
nity. Each argument is considered below.

IMPROVED OPERATING RESULTS
 In  virtually all applications from b an k  hold­

ing companies for additional acquisitions, it is 
argued that the operating efficiency or the ac­
quired bank will improve as a result of affilia­
tion. Bank holding company groups, by their 
very nature, have mor-e possibilities for organ­
izing the production of banking services than 
independent banks. The latter nTust produce 
banking services themselves or “buy” them 
from correspondents. Banks in a holding com­
pany group, however,' may produce their own 
services or may buy them from nonaffiliated 
correspondents, from the lead bank15 of the 
holding company group, from the holding 
company, or from a nonbanking subsidiary cf 
the holding company. This greater flexibility 
may enable bank holding companies to use 
more efficient operating techniques.

•R e fe rs  to t!:i rfjralsant bar.Jt In tha group.

For example, it may be more efficient to 
have the lend, bank of.a holding company cr a 
nonbanking subsidiary provide computer serv­
ices to all banks in a bank group than to have 
the same number of independent banks pur­
chase such services from correspondents or 
produce, the services for themselves.15 In other 
words, to the extent that economies of vertical 
integration exist in banking, a holding company 
can take advantage of them. Economies of 
scale are not the relevant consideration here, 
for if economies of scale exist in the production 
of banking services, they will exist for the large 
correspondent bank as well as for the lead bank

• T h e  services that a  b ir.t: m ijh t purchara 'from  Iti h o ? i!n j 
company or another a n iia te - -c r  *h!ch a  r.ooa/TiUattd b a n -  
mtcht buy from  its carrrspondsn t—tr.c iu i; e> ecit c tsa ri.i; and 
collection services, Investment advice, f a r : i ;n  b a n '; b j  servlets, 
purchases c f  equipm ent and supplies. employees fceriiflt pro­
grams, and many others. F o r a eompteht.-.sise list of se f» i~ J  
offered by correspondent banks, I : ;  U.S. C oa^reis, K ause, 
BanXlns and Currency Committee. f l th  Con-,’., 2d se n ., C ”r- 

' t t s p o n i tn l  R elations: A  Survey o f  S a n k tr  Opinion  (O a t  21. 
19$*). pp. 2J-2S.



c l  a holdmg company or a nonhanking sub­
sidiary.

Another potential source of differences in 
operating efficiency, which is closely related to 
basic organizational structure, is in the quality 
of management. One of the major arguments in 
support of the holding company, arrangement 
is that the holding company can acquire and 
train, for its affiliates, managers who are supe­
rior to the managers of comparable independ-- 
ent banks. This argument may be valid even 

. though large city banks offer training programs 
to the managements, of their small corre­
spondents, because, it is argued, bank holding 
company systems are able to attract more tal­
ented individuals to the banking industry. They 
are.able to do this because such a system can 
presumably ofler greater challenges and oppor­
tunities for advancement to capable young 
men than can the typical independent bank.

Bank holding companies may also contrib­
ute to greater labor mobility within the bank­
ing industry and thus foster a more efficient 
allocation of labor resources, particularly man­
agement resources. The holding company can 
allocate its labor resources in a way that maxi­
mizes its profits, although not necessarily the 
profits of a particular subsidiary bank. Thus, 
while an independent bank is unlikely to sug­
gest the transfer of one of its capable officers

to one of its correspondent banks in order to 
overcome a management problem at the latter, 
a holding company would effect such a 
transfer between subsidiaries if the holding 
company woutd benefit. Further,.common pen­
sion plans within a holding company system 
can assist in overcoming some of the institu­
tional barriers to labor mobility that currently 
exist in this country. . . • '

The above arguments support a position 
that subsidiary banks are able to operate more 
efficiently than comparable independent banks. 
However, improved operating results may atso 
come from larger revenues. There are strong 
arguments to support a position that holding 
company subsidiaries arc able to earn a greater 
return on assets. One is that the superior man­
agement capabilities of holding companies ena­
ble the subsidiary banks to earn a greater re­
turn on their investments through better 
investment management. Another is that sub- 
sidiary banks are able to commit a greater pro­
portion of their assets to a high-yielding asset 
—loans. (This argument is examined in the 
discussion of bank credit, beginning on page 
8.) Thus, the higher loans/assets ratio and 
the greater return on investments that subsidi­
aries can presumably achieve enable them to 
earn a larger return on assets than can com­
parable independent banks.

STRENGTHENED CAPITAL STRUCTURE

The second category of arguments in favor 
of JTank holding companies is that they 
strengthen a bank’s capital structure. A bank’s 
capital may be increased by the sale of stock 
and/or the retention of earnings. Banking tra­
dition and the pressures of bank examiners 
cause banks to maintain relatively conservative 
capital/deposits, capital/assets, and other cap­
ital ratios. Consequently, if a bank is to con­

tinue to meet the expanding credit and service 
demands of its community, it must continually 
increase its capital. The problem of maintain­
ing capital ratios is particularly acute for banks 
located in rapidly growing areas.

For additions to capital, the independent 
bank must rely upon the sale of its own stock 
and/or upon its own retained earnings. Be­
cause no active market exists for the stock of.
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small banks, these banks may have difficulty in 
securing sufficient capital from stock sales; and 
as a result, banking services in the community 
may suffer. Most independent banks are not 
able to import quity capital from other re­
gions of the nation because, for all but the 
largest ones, the market for a bank’s stock is 
largely confined to the bank’s service area.

Economists who have analyzed bank hold­
ing companies have consistently concluded that 
the subsidiaries of bank holding companies 
bavc significant advantages over independent 
(banks in acquiring new capital.14 The reason is 

I that the stocks of most bank holding com­
panies are traded in active national or regional 

"markets. Thus, if the subsidiary banks are in 
need of additional capital, the holding com­
pany can acquire it by selling its own stock in 

‘ these markets. It can also be said that holding 
companies are able to achieve a better alloca­

tion of equity capital than independent banks. 
Through stock sales the holding company is 
better able to acquire capital from capital-sur­
plus areas and transfer this capital to banks 
that are located in areas characterized by a. 
shortage of capital. .

In addition, holding companies are capable 
of achieving a more satisfactory distribution of 
the retained earnings of banks. Under inde­
pendent banking one might find some banks, 
especially those in slow-growth areas, building 
their capital ratios to levels in excess of that 
which is considered necessary, while other 
banks in rapidly growing areas may find their 
capital positions impaired because retained 
earnings are currently inadequate. The holding 
company, however, has the ability to allocate 
the aggregate retained earnings of the bank 
group in accordance with the needs of the indi­
vidual banks.1*

.ADDITIONAL HANKING SERVICES TO THE COMMUNITY.

-- The quantity and’quality of banking services 
are somewhat related to the operating results 
of banks. .A more efficient banking organiza­
tion can ofTcr banking services at a lower price 
or can ofler additional or better services at the 
same price. However, holding companies also 
assert that they can provide some services to a 
community through their subsidiaries that a 
comparable independent bank cannot provide 
— services such as specialized business loans, 
special checking accounts, trust services, con­
sumer credit, and so forth, that require highly 
specialized knowledge. A holding company 
subsidiary has the advantage of being able to 
draw upon specialized managerial talents from 
any of the banks in its bank group. While cor­

** See (or example, W . Ralpti Lamb, C roup Banking  
(1951), pp. MS-31.

respondent banks can assist in the provision of 
specialized services, it is argued that the hold­
ing company arrangement results in closer co­
operation among affiliated banks than would 
be the case with independent correspondent 
banks. Moreover, the ability to supply special­
ized banking services still depends to a large 
extent upon the capabilities of management at 
the individual bank; and holding companies 
declare that they are able, for reasons cited 
above, to supply their banks with better man­
agement.

“ The extent to which a bank holding company can achieve 
a  more rational allocation of equity capital is dependent upon 
the degree o f autonom y possessed by the directors and man* 
agements o f the subsidiary banks. In  order fo achieve the 
optimum distribution o f  equity capital (o r of bank cred it), 
the managements of the subsidiary banks must desire to maxi* 
m ire the profits o f the holding company, not necessarily their 
own bank 's profit:. The "carro t approach" to instilling this 
desire is to grant options on the stock of the holding com* 
p in y  to  the managements o f the subsidiary banks.
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•BETTER ALLOCATION OF BANK CREDIT
The potential supply of bank credit availa­

ble to a  given community depends in large part 
upon the income and* the wealth of economic 
units in the community. The availability of 
bank loans to economic units in the communi­
ty . however, is largely determined by the types 
o f  assets bankers choose to hold. If a bank has 
(datively large amounts of U.S. Government 
securities and “due from” balances in its asset 
structure, it is clear that large amounts of po­
tential bank credit are being transferred away 
from this community. If there is little loan de­
m and, this is desirable in terms of the opti­
mum allocation c f  bank credit; but if potential 
bank credit is being transferred out of the 
community because the bank’s management 
lacks the ability to make some specialized 
types o f loans or because of restrictions im­
posed by the bank’s lending limit, then the best 
allocation of bank credit is not being achieved. 
Holding companies pssert that because they 
can provide management with the requisite 
skills and can overcome at least some of the 
limitations imposed by lending limits at indi­
vidual banks, their banks can more adequately 
meet tire credit needs of the community.

Benefits to the Comminuty

The basic nature of the holding company . 
form of banking organisation permits compo­
nent banks to commit a greater proportion of 
potential bank credit to the communities in 
which the subsidiary banks are located. Bank 
bolding contpanies are generally comprised of 
banks located in different communities or in 
different sections of large metropolitan areas. 
Consequently, the combined portfolios of all of 
die subsidiaries of the holding company arc 
more diversified than the portfolio of a single 
bank and, therefore, less risk would be asso­
ciated with the holding company portfolio. 
Moreover, each individual subsidiary bank can 
assume that, should difficulties arise, assistance

would be available from its coaffiliates. For 
these reasons, the risk associated with a given 
level of loans would be less for a subsidiary 
bank than it would for a comparable inde­
pendent bank; hence, with risk preference be­
ing equal, a subsidiary bank would have a 
higher loans/assets ratio than a comparable in­
dependent bank.

Correspondent banking operations in the 
United States supplement to some extent the 
capacity of unit banks or limited-branch 
banks to adequately meet the credit needs of 
their communities. Traditional banking prac­
tices call for the maintenance of deposit bal­
ances by small outlying banks (country banks) 
in large banks located in metropolitan areas 
(city banks). Part of the balance is maintained 
in order to facilitate the performance of the 
check-clearing service that the city bank 

i', renders to the country bank. The remaining or 
excess balance is maintained to compensate 
the city bank for other services that it renders 
to the country bank. Hence, the “cost” of 
these correspondent services to the country 
bank is the return that would have been 
earned on the excess balance if these funds 
had been used to purchase earning assets. This 
excess balance may be reasonably assumed to 
be required by the city bank and, therefore, 
should not be considered excess reserves. Were 
these excess balances not required, a high per­
centage of such funds would likely be chan­
neled into local loans and into the purchase of 
local municipal bonds. Consequently, the 
“cost” to the outlying community of this corre­
spondent banking arrangement is the loss of 
potential local bank credit.10

" I f  country bonks paid fees for correjpnnde.at services, the 
outlying community would gain. The country bank's profit 
would be unaffected, because the fee paid for the corre­
spondent services Is presumably equal to the Income that the 
bank could derive by shifting Its evens correspondent bal­
ances Into earning assets. But the community served by the 
country bank would have additional credit resources available 
to  it. F or a discussion of the fee system and banker reaction 
to  it, sc; U.S. Congress, House, Banking and Curtcncy Com ­
mittee, SJlh C ong . 2d sess,, Cor/erg-m./ent R th l lo n u .A  Su'r. 
»ey o j  Bunker Opinion  (O ct. 21, I I H ) ,  especially p. 61.
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How would bank credit be allocated under 
fhc holding company form of banking organi­
zation? One of the long-standing arguments 
against bank bolding companies is that they 
drain money capital from rural and suburban 
areas, the beneficiary being the big city.17 In 
lebultul, the supporters of bank holding com­
panies stress the independence of the directors 
of the subsidiary banks.”  Presumably these di­
rectors are local leaders who strive to and are 
able to protect their community's interests. A 
good case can be developed to support both 
arguments. However, if the holding company 
acts to maximize its profits, the loanable funds 
would be channeled n to  those areas where theI
jbtghest net retprn (after allowance for risk) is 

.available. Such an allocation of bank loans 
means that potential bank credit would be 
transferred from communities with relatively 
fitllc loan demand to communities with high 
loan demand.

Crcntcr Credit Mobility

Credit mobility is required to meet the cred­
it needs of many communities because (1) 
sonic communities will be capital-surplus areas 
while others will be capital-deficit areas; and 
(2 )  some borrowers in a given community will 
have credit needs that exceed the lending limits 
of the local banks. Two important arrange­
ments that the banking system in the United 
States has used to achieve mobility are*partici- 
pation loans and the sale of loan piper from 
one bank to another and from banks to other 
financial intermediaries. These arrangements 
have not been fully available to the subsidiar­
ies of a bank holding company because of cer­
tain provisions in the original 1956 Act. Under 
die original Act the sale of loan paper and the 
granting of a loan by one bankir.j subsidiary

• #
• S e e  to r exam ple,' Governor J. I .  Robertson's dissent In the .Denver US. Bancorporation ceie. F eJ * b iL .R e itr \t B u ilt• 

tfn . N ov. 196). p. j l » .
•Marcux Kadter and Jules I. Bogen, The Bank Hot J in ;  

Cmmtany (1919). O. «■ *-------7--

to another bank in the same holding company 
were prohibited. Because of these restrictions, 
loan participations between banks in the sarr e 
group had to be arranged at the time the loan 
was made.,Such restrictions did not, however, 
apply to transactions between an independent 
country bank and its city correspondent. Crit­
ics of the original Act argued that these re­
strictions prevented, in some degree, the reali­
zation of one of the significant advantages of 
bank holding companies—greater interregional 
mobility of bank credit.

Though the provisions of the original Act 
appeared to place subsidiaries of bank holding 
companies at a disadvantage to independent 
banks in terms of making loan participations 
and of buying and selling loan paper,”  strong 
arguments remained in support of a position 
that greater‘credit mobility could be achibvcd 
via a holding company arrangement than via 
independent banks linked by conventional cor­
respondent relationships.50

The extent to which loan participations are 
employed clearly depends upon the willingness 
of small banks to request participation by their 
city correspondent and upon the willingness of 
the latter to do so. Small independent banks 
are often reluctant to seek participations from 
the large correspondent banks for fear that the 
customer will be lost to the large bank. T his 
fear is apparently often justified, for In a sur­
vey of city correspondents, the large banks

• T h e  restrictions w .re not 10 damaging to holding c o m -
panic] a t  it may al Ant appear. Although It was not legal
for, lay, Subsidiary Bank A to purchase loan paper fror.i
Subsidiary Bank B (if A and B arc lubsldiarici or the lame
boldine com pany). Bank A could increase Bank B‘i  liquidity 
by nuking a direct loan to one of Bank B 'l customcri. This 

'loan would enable the customer >o repay his loan at Bank B. 
The Anal result would t a  the same as i t  Bank A had pur­
chased an equivalent am ount o t  loan paper directly from 
Bank B.

" T h e  superiority o f  the holding company arrangement In 
providing for credit mobility was one of th t m ajor arguments 
used in the application o f  Morgan New York State Corpora­
tion  to become a bank holding company. See Federal R eu rxe  
Bulletin, May 1962. pp. 561-32

in  a separate statement accompanying the Board's denial o f 
the application, Governor G . W. Mitchell questioned the An- 
pllcant's assertions th a t the proposed holding company could 
allocate credit more efficiently than would be the ca«e under 
the existing correspondent banking network (tee p. 532)



BANK HOLDING COMPANY PERFORMANCE

i

I

were asked how many times they would carry 
overlincs of the same borrower before expect­
ing the borrower to establish a direct relation­
ship with them. Typical replies were “2 or 3 
years” and “no set number of times, but we do 
feel that the local bank should assist us in ob­
taining a direct relationship if the borrower has 
permanently outgrown the lending limit of his 
local bank.”81
A holding company subsidiary is less like’y 

to  be reluctant to seek loan participation from 
the lead bank o f its group because the holding 

| company wouTd probably prohibit one of its 
I banks from pirating the account of a customer 
o f another of its subsidiary banks. Also, in se­
curing loan participation the small independent 
bank is in a relatively poor bargaining position 
with respect to, say, the large money-market 
banks. A subsidiary of a bank group, given 
that the banks in the group have substantial 

• Interbank balances with a money-market bank, 
would be in a, much better position to bargain 
for loan participations.

In addition to arranging loan participations, 
local banks can meet the excess credit demand 
of the community by selling their existing loan 
paper to other commercial banks or other 
financial intermediaries. Despite the prohibi­
tion that was placed on the sale of'loans to 
holding company subsidiaries, the holding 
company arrangement probably enabled a sub­
sidiary bank to dispose of loan paper more 
easily than a comparable independent bank be­
cause the latter could not generate the volume 
of loans needed to interest Institutional buyers 

- o f loan paper, such as, life insurance com­
panies and savings and loan associations. The 
bank holding company, however, can make ar­
rangements with these institutions to purchase 
the loan paper of all of the subsidiaries in the 
bank group and thus assure the institution of a 
steady flow in reasonably large volume. The 
ability of the holding company to standardize

credit procedures further aids in facilitating 
such transactions.

Effects of tire Amended Act

The restrictions upon loan participations 
and upon the sale of loan paper between tank­
ing subsidiaries of the same holding company 
were based on section 6 of the original Bank 
Holding Company Act. This section was re­
pealed by the 1966 amendment; hut- section 
23A of the Federal Reserve Act was amended 
so that its restrictions on banking affiliates 
were also applied to the subsidiaries of bank 
holding companies.”  These restrictions State 
that a banking affiliate may not loan or other­
wise extend credit to another affiliate or to the 
holding company if the total amount of loans 
or extensions of credit, to the other affiliate 
exceeds 10 per cent of the lending affiliate’s 
capital and surplus or if the total amount of 
loans or extensions of credit to all affiliates 
(including the holding company) exceeds 20 
per cent o'f the lending affiliate's capital and 
"Surplus. (Under the original Act, loans from 
one banking subsidiary’ to another or to the 
holding company, that is, "cross-stream" and 
“upstream" loans, were prohibited.) However, 
because the purchase of loan paper without 
recourse is not considered an extension of 
credit, it appears that no significant restrictions 
now exist on the purchase of loan paper by one 
subsidiary from another or on loan participa­
tions between subsidiaries.

The extent to which the restrictions of the 
original Act prevented holding companies from 
achieving their desired allocation of bank cred­
it is not known; but whatever the extent, these 
barriers now appear to have been substantially 
eliminated.

*“ fartlclp 'atlon to a p .i ,"  Banking. Ja n . 19JS, p. 49.

a  Under section ?3A, a banklne affiliate Include! any cor­
poration o f which a member bank owns or control* more 
Uian 30 per cent of the voting shares. In the amended lection 
»• A, affiliate now Include*, with reipeet to any Iniured bank, 
any bank hotdln ; company of which tuch bark  I* a subsidiary 
a* defined by the 1936 Bank Holding Company Act. and any 
Other subsidiary o f th is b jn k  hotdln : company.

10
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Sec. 10. AS 06.05.235 is repealed and AS 06. is amended by 
adding a new chapter 06 Bank Holding Companies to read;

06.06.005 - DEFINITIONS, (a) "Bank holding company" means 
any company (1) that directly or indirectly owns, controls, 
or holds with power to vote 10 per centum or more of the 
voting shares of any bank or of a company that is or becomes 
a bank holding company by virtue of this chapter or (2) 
that controls in any manner the election of a majority of 
the directors of any bank; and, for the purposes of this 
chapter, any successor to any such company shall be deemed 
to be a bank holding company from the date as of which such 
predecessor company became a bank holding company. Notwith­
standing the foregoing, (A) no bank and no company owning 
or controlling voting shares of a bank shall be a bank holding 
company by virtue of such bank's ownership or control of 
shares in a fiduciary capacity, except as provided in para­
graphs (2) and (3) of subsection (g) of this section, (B) no 
company shall be a bank holding company by virtue of its 
ownership or control of shares acquired by it in connection 
with its underwriting' of securities if such shares are held 
only for such period of time as will permit the sale thereof 
on a reasonable basis, and (C) no company formed fox the 
sole purpose of participating in a proxy solicitation shall 
be a bank holding company by virtue of its control of voting 
rights of shares acquired in the course of such solicitation.

(b) "Company" means any corporation, general or limited 
partnership, joint adventure, business trust or any 
other trust unless by its terms it must terminate within 
twenty-five years or not later than twenty-one‘years and 
ten months after the death of individuals living on the



effective date of the trust, but shall not include any 
corporation the majority of the shares of which are owned 
by the United States or by the State of Alaska.

(c) ’’Bank" means any financial institution in this 
state that accepts deposits that the depositors have a legal 
right to withdraw on demand.

(d) "Subsidiary", with respect to a specified bank 
holding company, means (1) any company 10 per centum or more 
of whose voting shares is directly or indirectly owned or 
controlled by such bank holding company, or is'held by it 
with power to vote; or (2) any company the election of a 
majority of whose directors is controlled in any manner by 
such bank holding company.

(e) The term "successor" shall include any company 
which acquires directly jv r indirectly from a bank holding 
company shares of any bank, when and if the relationship 
between such company and the bank holding company is such 
that the transaction effects no substantial change in the 
control of the bank or beneficial ownership of such shares 
of such bank.

(f) "Commissioner" means the commissioner of commerce.
(g) For the purposes of this chapter

(1) shares owned or controlled by any subsidiary 
of a bank holding company shall be deemed to be in­
directly owned or controlled by such bank holding 
company;

(2) shares held or controlled directly or 
indirectly by trustees for the benefit of (A) a 
company, (B) the shareholders or members of a

• c
company, or (C) the employees (whether exclusively 
or not) of a company, shall be deemed to be 
controlled by such company; and

b :
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shares(3)/transferred after the effective date of 
this act by any bank holding company (or by any 
company which, but for such transfer, would be a 
bank holding company) directly or indirectly to 
any transferee that is indebted to the transferor, or 
has one or more officers, directors, trustees, or 
beneficiaries in common with or subject to control 
by the transferor, shall be deemed to be indirectly 
owned or controlled by the transferor unless the 
Commissioner, after opportunity for hearing, determines 
that the transferor is not in fact capable of 
controlling the transferee.

06.06.010 - ACQUISITION OF BANK INTERESTS. (a) It shall 
be unlawful, except with the prior approval of the Commissioner,
(1) for any action to be taken that causes any company to 
become a bank holding company; (2) for any action to be taken 
that causes a bank to become a subsidiary of a bank holding 
company; (3) for any bank holding company to acquire direct 
or indirect ownership or control of any voting shares of 
any bank if, after such acquisition, such company will 
directly or indirectly own or control more than 5 per centum 
of the voting shares of such bank; (4) for any bank holding 
company or subsidiary thereof, other than a bank, to acquire 
all or substantially all of the assets of a bank: or (5) for 
any bank holding company to merge or consolidate with any 
other bank holding company. Notwithstanding the foregoing 
this prohibition shall not apply to (A) shares acquired by 
a bank, (i) in good faith in a fiduciary capacity, except 
where such shares are held under a trust that constitutes a 
company as defined in section 5(b) and except as provided

- 3 -



in paragraphs (2) and (3) of section (5) g, or (ii) :Ln the 
regular course of securing or collecting a debt previously 
contracted in good faith, but any shares acquired after the 
effective date of this act' in securing or collecting any 
such previously contracted debt shall be disposed of within 
a period of two years from the date on which they were acquired; 
or (B) additional shares acquired by a bank holding company 
in a bank in which such bank holding company owned or controlled 
a majority of the voting shares prior to such acquisition.

(b) The Commissioner shall not approve
(1) any acquisition or merger or consolidation 

under this section which would result in a monopoly, 
or which would be in furtherance of any combination 
or conspiracy to monopolize or to attempt to 
monopolize the business of banking, or

(2) any other proposed acquisition or merger 
or consolidation under this section whose effect 
may be substantially to lessen competition, or to 
tend to create a monopoly, or which in any other 
manner would be in restraint of trade, unless the 
Commissioner finds that the anticompetitive effects 
of the proposed transaction are clearly outweighed 
in the public interest by the probable effect of 
the transaction in meeting the convenience and 
ne^ds of the community to be served.

(c) In every case, the Commissioner shall take into 
consideration the financial and managerial resources and 
future prospects of the company or companies and the banks 
concerned, and the convenience and needs of the community 
to be served.

- 4 -



(d) No application under this section shall be approved 
unless the resulting bank holding company or bank holding 
companies maintains its principal office and conducts its 
principal operations in Alaska.

06.06.015 - ACQUISITION OF NONBANK INTERESTS. (a) Except 
as otherwise provided in this Act,, no bank holding company 
shall

(1) after the effective date of this Act acquire 
direct or indirect ownership or control of any 
voting shares of any company which is not a bank, or

i
(2) after two years from the effective date of 

this Act or the date it becomes a bank holding 
company, whichever is later, retain iirect or 
indirect ownership or control of any voting shares 
of any company which is not a bank or a bank 
holding company or engage in any business other 
than that of banking or of managing or controlling 
banks or of furnishing services to or performing 
services for any bank of which it owns or controls
10 per centum.or more of the voting shares.

The Commissioner may, upon application by a bank holding
company, extend the period referred to in paragraph (2) above
from time to time as to such bank holding company for not 
more than one year at a time, if, in his judgment, such an 
extension would not be detrimental to the public interest, 
but no such extensions shall in the aggregate exceed three years,

(b) The prohibitions in this section shall not apply to
(1) shares of any company engaged or to be 

engaged solely in one or more of the following 
activities: (A) holding or operating properties



used wholly or substantially by any banking 
subsidiary of such bank holding company in the 
operations of such banking subsidiary or acquired 
for such future use; or (B) conducting a safe deposit 
business; or (C) furnishing services to or performing 
services for such bank holding company or its 
banking subsidiaries; or (D) liquidating assets 
acquired from such bank holding company or its 
banking subsidiaries or acquired from any other 
source prior to the effective date of this Act, 
or the date on which such company became a bank 
holding company, whichever is later;

(2) shares acquired by a bank in satisfaction 
of a debt previously contracted in good faith, 
but such bank shall dispose of such shares within 
a period of two years from the date on which they 
were acquired, except that the Commissioner may 
upon application by such bank holding company extend 
such period of two years from time to time as to 
such holding company for not more than one year
at a time if, in his Judgment, such an extension 
would not be detrimental to the public interest, 
but no such extensions shall extend beyond a date 
five years after the date on which such shares 
were acquired;

(3) shares acquiree by such bank holding company 
from any of its subsidiaries which subsidiary has 
been requested to dispose of such shares by any 
Federal or State authority having statutory power 
to examine such subsidiary, but such bank holding 
company shall dispose of such shares within a period



of two years from the date on which they were 
acquired;

(4) shares held or acquired by a bank in good 
faith in a fiduciary capacity, except where such 
shares are held under a trust that constitutes
a company as defined in section 5(b) and except 
as provided in paragraphs (2) and (3) of section 
"5(g); ;

(5) shares which are of the kinds and amounts 
eligible for investment by national banking 
associations under federal law;

(6) shares of any company which do not include 
more than 5 per centum of the outstanding voting 
shares o? such company;

(7) shares of an investment company which is 
not a bank holding company and which is not 
engaged in any business other than investing in 
securities, which securities do not include more 
than 5 pev centum of the outstanding voting shares 
of any cc apany;

(8) shares retained or acquired with the approval 
of the Commissioner in any company performing any 
activity that the Commissioner has determined, 
after notice and opportunity for hearing, is 
functionally related to banking in such a way that 
its performance by a subsidiary of a bank holding 
company can reasonably be expected to produce 
benefits to the public that outweigh possible 
adverse effects;

(9) shares lawfully acquired and owned prior
to the effective date of this Act by a bank which



is a bank holding company, or by any of its wholly 
owned subsidiaries.

06.06.020 - LIABILITY OF BANK HOLDING COMPANIES. A bank 
holding company is primarily liable for the payment of 
the debts of its subsidiaries which are banks.

06.06.025 - ADMINISTRATION. (a) Within one hundred and
»

eighty days after the effective date of this Act, or within 
one hundred and eighty days after becoming a bank holding 
company, whichever is later, each bank holding company shall 
register with the Commissioner on forms prescribed by the 
Commissioner, which shall include such information with 
respect to the financial condition and operations, management, 
and intercompany relationships of the bank holding company 
and its subsidiaries, and related matters, as the Commissioner 
may deem necessary or appropriate to carry out the purposes 
of this chapter. The Commissioner may, in its discretion, 
extend the time within which a bank holding company shall 
register and file the requisite information.

(b) The Commissioner is authorized to issue such 
regulations and orders £s may bo necessary to enable it 
to administer and carry out the purposes of this chapter 
and prevent evasions thereof.

(c) The Commissioner from time to time may require 
reports to keep him informed as to whether the provisions 
of this chapter and such regulations and orders issued 
thereunder have been complied with; and the Commissioner 
may make examinations of each bank holding company and each 
subsidiary thereof, the cost of which shall be assessed against, 
and paid by, such holding company. The Commissioner shall



use available reports of examinations by federal and state
supervisory authorities for the purposes of this section, 

administrative
(d) All/proceedings under this chapter shall be

conducted in accordance with AS 44.62.330 - 630.

06.06.030 - EXEMPTIONS. This chapter does not apply to
%

bank holding companies which are registered under the 
Federal Bank Holding Company Act of 1956.

06.06.035 - INJUNCTIONS AND PROSECUTION OF OFFENSES.
(a) Whenever it shall appear to the Commissioner, either 
upon complaint or otherwise, that the provisions of this 
chapter, or of any regulation prescribed under its 
authority, have been or are about to be violated, he may, 
in his discretion, either require or permit any person or company 
to file with him a statement in writing as to all the facts 
and circumstances concerning the subject matter which the 
Commissioner believes to be in the public interest to 
investigate, and may investigate such facts.

(b) Whenever it shall appear to the Commissioner 
that any person or company is engaged or about to engage 
in any acts or practices which constitute or will 
constitute a violation of the provisions of this chapter, 
or of any regulation prescribed under its authority, he 
may in his discretion, bring an action in the Superior 
Court for the State of Alaska, to enjoin such acts or 
practices, and upon a proper showing temporary or permanent 
injunctive relief shall be granted. The Commissioner may 
transmit such evidence as may be available concerning such 
acts or practices to the Attorney General who may, in his 
discretion, institute appropriate criminal proceedings.



06.06.040 - PENALTIES. Any company which willfully violates 
any provision of this chapter, or any regulation or order 
issued by the Commissioner pursuant thereto, shall upon 
conviction be fined not more than $1,000 for each day during 
which the violation continues. Any individual who willfully 
participates in a violation of any.provision of this chapter, 
or any regulation or order issued by the Commissioner 
pursuant thereto, shall upon conviction be fined not more 
than $10,000 or imprisoned not more th*n one year, or both. 
Every officer, director, agent and employee of a bank 
holding company or a subsidiary who willfully makes false 
entries in any book, report, or statement of such bank 
holding company shall upon conviction be fined not more 
than $10,000 or Imprisoned not more than 5 years, or both.

06.06.045 - JUDICIAL REVIEW. Any party aggrieved by an 
order of the Commissioner under this chapter may obtain 
judicial review in accordance with AS 44.62.560 - 570.
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• •

The official position of the Alaska Transportation Commission (ATC) 
in this proceeding, the ALASKA SERVICE INVESTIGATION, can be sum­

marized as follows:
1. That this investigation of primarily-intra-Alaska 

service should have been initiated by the Civil Aeronautics Board 
(CAB) as a joint board proceeding (as provided for in 49 USC 1324) 
thereby combining the regulatory efforts of both the CAB ana this 
Commission in this matter. However, having failed to initiate it 
as a joint proceeding, the investigation should, nevertheless, be 
concluded in that vein with a joint decision.

' 2. That the Alaska Transportation Commission is a state 
regulatory agency with responsibilities on the state level similar 
to the responsibilitj.es of the CAB on the federal level; that the 
limited role of "party" relegated to the Commission, notwithstanding 
its major function as a decision making body, is highly inappro­
priate in this proceeding; that this Commission cannot and should 
not develop recommendations as to specific route authorities, 
realignments, competitive service, subsidies, mail service, etc., 
without first having before it all evidence, briefs, etc., of all 
parties; that further, this Commission cannot and should not make 
any such specific recommendations without close coordination of 
its policies and conclusions with the policies and conclusions of 
the CAB; and that this review and close coordination can only be 
accomplished at the decisional level of this proceeding.

3 .  That the standards of performance and adequacy of 
service being provided by CAB certificated carriers in Alaska 
bear directly and forcibly upon the issues in this proceeding; 
that the importance of these questions pervades-the entire spectrum 
of issues; and that fact-finding, public hearings as provided for



in CAB regulations 1302.14 and 399.61(c)], are an essential ingred­
ient of this proceeding if an informed decision on the issues is to 

evolve.
4. That the CAB is completely out of touch with the real

J

operational conduct of its carriers in this State; that that conduct
as measured in terms of service, effort, concern, public interest

#

and operational integrity is deplorable; and that these conditions 
■must weigh heavily in the CAB’s determination of its future course 
of action in the exercise of its jurisdiction.

5. That the recent mergers and purchases of CAB-regulated 
carriers'engaged in Alaska air transportation appear to have led
to a substantial deterioration of intrastate service to virtually 
all communities and areas except those major cities where competi­

tion exists in fact. •
6. That a formal and thorough investigation into matters 

of rate levels, rate discrimination, other discriminatory practices, 
accounting practices relating to separation of scheduled air trans­
portation activities from other activities, efficiency, claims and 
refund practices and other matters o f similar nature of Wien 
Consolidated Airlines and Alaska Airlines should be initiated by 
the CAB on its own motion as a logical outgrowth of this Service 
Investigation.

7. That approximately 95 percent of the scheduled intra- 
state air service in Alaska is being provided directly or indirectly 
by carriers certificated by the CAB over routes authorized thereto 
by the CAB and thus far regulated exclusively by the CAB. This 
situation has outlived its justification and has become a substantial 
burden on the public of Alaska.

8. That the exercise of regulatory authority by the State 
of Alaska should be substantially extended (preferably in cooperation 
with the CAB) over intrastate routes and over all, carriers serving 
such routes. Over those routes where it remains essential or other­
wise desirable for the CAB to exercise primary jurisdiction, the



machinery should be established for joint regulation by the CAB
and the ATC, or in the alternative, regulation by the CAB upon
consultation with the ATC.

9. That the practice whereby CAB-certificated carriers
’

subcontract the scheduled performance of segments of their routes 
to local state-regulated carriers is not in the public interest.
It is the position of this Commission that such subcontracts are 
unlawful and constitute a usurpation by the CAB carrier of the

 -regulatory jurisdiction of this Commission.
10. That the contractual arrangements for the intrastate

transportation of mail.are outdated, inadequate and inappropriate.
This matter needs a complete review toward the end of providing 

«

better service and adequate compensation to the carrier actually 
— performing that service.

11. That matters relating to subsidy needs of, and pay­
ments to, carriers engaged in intrastatc air service (including 
mail service) and the use to which such subsidies are put in com­
petitive practices are of major concern to this Commission as well
as to the CAB. A realistic and imaginative review should be mude

• ^

of the basis and need for subsidy and the qualifications for and 
the formulas under which subsidies should be paid.

12. That all carriers which serve Alaska and are regulated 
by the CAB, including those providing on-line interstate gateway 
service, should be required by the CAB to file concurrently with 
the ATC copies of all applications for routes, exemptions, tariff 
changes, transfers, and all other such documents which relate to
•Alaskan air commerce and which are filed with the CAB. It is 
essential that the State of Alaska be adequately and fully apprised 
of those matters affecting air commerce to and within the State.

13. That there is a serious need for closer cooperation 
and consultation between the CAB and the ATC. This Commission 
recognizes that the actions taken by each agency.can, and fre­
quently do, have a significant effect on those carriers regulated
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by the counterpart, agency. The expertise, 3ony experience and 
competent staff of the CAB could be of great benefit to this 
Commission. Similarly, this Commission could materially assist 
the CAB with its need for local information, surveillance and 

general local contact.



INTRODUCTORY NOTE

The foregoing summary delineaLes those matters upon which 
the Commission takes a position at this time. The body of this 
Position Paper elaborates on the points raised in the summary. It 
provides in greater specificity some of the more important reasons 
for stressing those points, and it develops in greater depth some 
rather compelling considerations involving jurisdiction and coopera- 
tion between the CAB and the ATG.

Submitted also are a number of exhibits in three separate 
series groups. The "100" series is composed of ATC requested or 
prepared exhibits presented primarily in an informational context. 
The "200" series contains published economic studies relating to 
the economy of individual communities or areas. The ”300” series 
consists of statements, etc., pertaining primarily to sufficiency 
and standard of service. *

So as not to unnecessarily burden this proceeding with 
repetitious evidence pertaining to sufficiency and standard of 
service, the Commission determined to present rather extensively 
the views of a single community as representative of prevailing 
views throughout the State. This approach presupposes, of course, 
that a substantial identity of view exists among people throughout 
the State as to compatibility of evidence. Indeed, after an exten­
sive survey, the Commission found that such an identity or view 
does exist to a substantial degree.

The rather extensive written expressions received from 
the Bethel area (Exhibits ATC-300-312) are accordingly submitted 
as representative of views not only throughout the Wien Consolidated 
route system, but (to a slightly lesser degree) throughout Alaska 
Airlines' system as well. 1/

These expressions from Bethel form a major part of the 
ATC-300 series; the remainder of that series consists of a few 
typical written expressions from various other communities through­
out the State. The Common elements in all these expressions will 

easily be noted.

1/ Views of the people of Anchorage and Fairbanks and their 
immediate environs were not surveyed and have not been 
considered in arriving at these conclusions.



The official position of this Commission is expressed in this 
Paper and comparison of that position with the community expressions 
in the ATC-300 series will indicate substantial identi y of view. In 
fact, this Paper v/ill refer hereafter to some of those exhibits as <
supporting basis for various aspects of the Commission's position.
The Commission does not necessarily concur in all of the community
and individual views expressed in the ATC-200 and 300 series of exhibits.

THE ALASKA TRANSPORTATION COMMISSION, REGULATORY ARM OF THE STATE
The Alaska Transportation Commission was -sated as a 

separate and distinct State regulatory agency in 1966 (Chapter 139 
SLA 1966, establishing Chapter AS 42.67). Prior to that time, the

i.
Alaska Air Commerce Act of 1960 was administered by the Alaska 
Public Service Commission. The ATC was substantially reorganized 
by Chapter 104 SLA 1969 in which a three-man Commission was provided 
in place of the previous two-man Commission.

*
The Commission is responsible for the administration and 

enforcement of the Alaska Air Commerce Act of 1960. As a general 
proposition, that Act provides for the regulation of air commerce 
within the State of Alaska in the public interest.

Three general classifications of air carrier are established 
by the State Air Commerce Act. They are the scheduled carrier, air 
taxi carrier, and the contract carrier. The Alaska law provides 
that for a carrier to engage in intrastate air commerce within the 
State, it must first be certificated by the-Alaska Transportation 
Commission within one of these three general classifications.

In addition to certification, the Commission also regulates 
in varying degrees (depending upon the classification) the routes, 
rates, tariffs, safety of operations of aircraft, base of operations, 
etc., of intrastate air carriers.

The Commission also has the authority to grant exemptions 
to the certification requirements under specified conditions and 
for a limited period of time. In all cases, applications for new 
or revised authority must meet public convenience and necessity 
tests.
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MORE TUAN 75 PERCENT OF TOTAL PASSENGER TRAFFIC CARRIED CAR 
CARRIERS* P]?iWEEN ALASKAN POINTS ' iM tASTATE' _ -~ THE SUBJECT 
OF STATE REGULATION

A review of the informational responses of Alaska Airlines
and Wien Consolidated Airlines discloses that the vast majority of
passengers carried between Alaskan points by CAB carriers is

*actually moving in intrastate commerce only.
Wien's Exhibit (WC-IR-201) containing 0 & D information 

for the month of October, 1969, shows that slightly over 90 percent 
of all of Wien's passenger load (including on-line and inter-line 
traffic) was intrastate only. And, if the number of interstate 
passengers who did not move intrastate beyond the points of entry 
into Alaska (other than between Juneciu and Fairbanks) is subtracted, 
it can be seen that approximately 96 percent of the passenger 
movement over Wien's intrastate interior system was in no way 
involved in interstate commerce. *

Similar information is not so easily developed for Alaska 
Airlines. However, a close examination of the Southeast Alaska 
network of Alaska Airlines reveals that at least as to that part 
of its system, the vast majority of the passenger movement between 
Southeast Alaska communities is strictly intrastate.

With some exceptions, Alaska Airlines did not disclose 
October, 1969, 0 & D information for most of its Southeast Alaska 
bush route system. However, from the information that was provided 
as well as other information available to this Commission including 
special 0 & D information requested by this Commission of Southeast 
Alaska air taxi subcontractors and other operators, it appears 
that over 90 percent of the scheduled inter-community passenger 
movement in Southeast Alaska in October, 1969, was intrastate.

Summer tourist traffic substantially increases the volume 
of interstate passengers moving between Alaskan points both in 
the Southeast Alaska system of Alaska Airlines and over the system 
of Wien Consolidated Airlines. The air tours offered by tour 
operators and the airlines bring a substantial influx of visitors 
to the State. The th.rough-intrast.ate movement of these tourists, 
however, is generally limited to only the very few points covered



It is also true that the summer movement of purely intrastate
passengers increases very substantially. It can be seen, for
example, in Exhibit ATC- 105 that the Third Quarter Air Taxi
passenger movement is more than twice that of the Second and Fourth
Quarters, and more than three times that of the First Quarter.

»
0 & D information submitted by the carriers (to the extent that it 
can be so broken-down) also indicates a much larger intrastate movement 
in the summer.

Thus the ratio of intrastate to interstate passenger traffic 
in the summer would probably be not less than 70 percent for the 
route systems discussed above.

ALL INTRA-ALASKA ROUTES REGULATED BY THE CAB REFLECT A MAJOR CAD-ATC 
j u r i s d ictT o n a l O'VEREAP

In most respects, the responsibilities and objectives of 
the Alaska Transportation Commission in intrastate air commerce 
matters are similar to those of the CAB in interstate air commerce 
matters.

Due to the long-standing and intimate involvement of the 
CAB in Alaska's air commerce, it would be impossible to draw a fine 
line between the jurisdiction of the CAB and the jurisdiction of 
this Commission. This ALASKA SERVICE INVESTIGATION itself epitomizes 
the jurisdictional overlap in integration of federal a.id state regu­
latory practices and policies.

Excluding the Seattle/Portland gateway services, virtually 
all point to point service and routes being considered in this 
proceeding are intrastatc in nature. With respect to much of this 
service, interstate commerce is incidental or insignificant compared 
with intrastate service requirements. It is estimated that carriers 
regulated primarily by the CAB provide in excess of 95 percent of 
the scheduled intrastate air service within Alaska. This appears to 
be a most unusual situation, as well as one of questionable validity, 
if the CAB jurisdiction is exercised unilaterally.

It follows that in Alaska where air transportation is one 
of the most important transportation.modes and a'basic necessity 
to the entire economy of the State, it is essential that the State 
exorcise major, if not primary, regulatory jurisdiction.



EXCLUSIVE CAB REGULATION OF SPECIFIC INTRASTATE AIR ROUTES AND 
CARRIERS HAS PROVEN*'"TO BE NO N - -RE SPO N S j VE TO THE'NEEDS OF* LARGE
SEGMENTS OF THE STATE

The matter cf the exercise of so broad a jurisdiction by
the CAli over intrastate routes is not in and of itself the major
problem. What is unfortunate, however, is the unrcsponsivencss 
of this arrangement to the needs and complaints of the people
who are presumably being served. It appears that the remoteness
of the CAB from*the area of operations of its regulated carriers 
substantially influences the objectives of the CAB in its regulatory 
policy as applied to intra-Alaskan services. This remoteness tends 
to insulate the CAB from operational and service matters (other

. i

than those which may be called to its attention by the carriers),
the result being that the Board primarily concerns itself about
only those problems, such as subsidy payments, which are its direct
and exclusive responsibility. It appeals that with respect to Ale.sk

*
carriers the overriding objective of the CAB is, and has for some 
time been, the elimination of subsidies with all possible dispatch.

There is little doubt that this primary objective is being 
achieved. However, it is also quite apparent to anyone familiar 
with Alaskan air transportation services that this primary objective 
is being achieved at great sacrifice in public service.

The CAB cannot be totally unawa; of the vast deterioration
in intra-Alaska air service over the p. hrcc or four years. But,
it seems certain that the Board does no ily recognize or appre­
ciate the magnitude and implications of .e conditions.
THE DOMINANT OBJECTIVE IN THIS PROCEED.1 - REASONABLE ADEQUACY 
AND PERFORMANCE OF CARRIER SERVICE*: THi. • ’BROACH TO ACHIEVING *
gHAT OBJECTIVE —  JOINT INVESTIGATION" AND "REGULATION “

The instigation of the AT. ASK A SERVICE INVESTIGATION is 
unquestionably an important and commendable undertaking by the CAB. 
However, the issues'which h. vo been delineated by the Board reflect 
a continuing and virtually exclusive preoccupation with the subsidy 
issue and a most unfortunate lack of appreciation for the standards 
and adequacy of service.

It is the position of this Commission, however, that the 
adequacy and standards, of service dominate as issues and the 
Board should and must, consider 'them in this proceeding. Assuming 
the accuracy of this contention, it becomes at. once apparent that



there are major deficiencies in the procedures adopted by the CAB 
in this Service Investigation.

We call the Board's attention to the provisions of the
. J

Federal Aviation Act of 1958 (49 USC 1324), titled Cooperation With
State Aeronautical Agencies:

" (b) The Board is empowered to confer with or to hold 
joint hearings with any State aeronautical agency, or 
other State agency, in connection vTith any'matter 
arising under this chapter within its jurisdiction, 
and to avail itself of the cooperation, services, records, 
and facilities of such State agencies as fully as may be 
practicable in the administration and the enforcement 
of this chapter."
We cannot conceive of a more appropriate occasion for the 

Board to have implemented the above quoted statute than the instant 
proceeding. The fact that it did not do so strongly suggests that 
the Board considered this Service Investigation to be little more 
than a fairly routine route proceeding. And, perhaps having little 
more to go on than the carriers' side of the story, the Board could 
justify that conclusion. However, even if it were routine, the fact 
that so great a proportion of the routes under investigation arc 
primarily intrastate in nature, should have been sufficient for the 
Board to have proposed a joint board proceeding. It is elementary 
that the role of this Commission as simply a party in this proceeding 
effectively precludes participation by the State in the decisions 
affecting nearly all scheduled service in intrastate air commerce.

The Commission recognizes that, the CAB has not specifically 
made an issue of the bush route services to those communities listed 
in Appendix C, but not shown in Appendices A and B, of CAB Order 69-3-60. 
Nor has the CAB determined to take up the issue of the relative juris­
diction of the CAB aiid this Commission. However, these issues are 
necessarily an integral part of this proceeding and, as previously 
stated, the issue of adequacy and standards of service over the bush 
route segments of the CAB carriers' authority is one of the dominant 
issues to be considered. It can be seen that these issues are inter­
related. The exclusive regulatory jurisdiction heretofore exercised 
by the CAB over the Alaska routes has not resulted in reasonably 
satisfactory or adequate service to most of the communities in the 
State.



Adcliti.onal.ly, the broad assumption of regulatory jurisdiction
on an exclusive basis by the CAB seriously subverts effective local
regulation. It encourages CAB regulated carriers to avoid state
regulation and to look only to the CAB for route changes, tariff
changes, etc. (See, for example, Exhibit ATC 104 ). The State
seldonureceives timely notice of such requests.
HEARING PROCEDURES ADOPTED BY THE CAB IN THIS INVESTIGATION 
PRECLUDE AN ADEQUATE EVIDENTIARY RECORD ON DOMINANT ISSUES 
ATC PUBLIC HEARINGS MAY PARTIALLY REMEDY “THIS PROBLEM

In a proceeding such as this ALASKA SERVICE INVESTIGATION, 
where historical carrier performance is a matter of major signifi­
cance, it is imperative that the consumer public be liberally 
afforded an opportunity to speak its piece.

Unfortunately, the restriction to a formal hearing process 
sans less formal public participation effectively thwarts this 
objective. It is well known that a good cross section of public 
opinion cannot be obtained in a matter of this sort without holding 
public, forum-type hearings.

To partially remedy the public participation problem, this 
Commission belatedly requested and was granted (with concurrence 
of all other parties) an extension of time in which to conduct open 
public hearings.on its own and outside the CAB record.

During the latter part of February and early March, 1969, 
the ATC held open, public, forum-type hearings throughout the Stale 
and made numerous personal contacts with people throughout the 
State for the purpose of determining (1) the major concerns and 
views of the community in regard to air transportation and (2) the 
manner in which the people of this State may be better served in 

air commerce. ..
Hearings were held at the following places: Barrow, Kotzebue,

Nome, Unalakleet, Andreafski (St. Mary's), Bethel, Dillingham,
King Salmon, Kodiak, Kenai, Cordova, Valdez, Tok, Fort Yukon, Haines, 
Sitka, Juneau, Petersburg, Wrangell, and Ketchikan. Each of these 
hearings was conducted by cne or more of the three Commissioners.
The time, place and nature of these hearings was noticed in advance 
by public media and individual corres.pjndence although notice was



forty or more people at each hearing. Anyone who desired to speak 
was permitted to do so. All testimony was recorded and most of 
these recordings were subsequently reviewed by the Commissioners. 
Portions thereof were transcribed for further, more detailed review.

People attending these hearings were encouraged to submit 
their views in writing and a fair representation did so.

Based upon these hearings, letters and numerous other con- 
tacts with people throughout the State, the Commission has deter- 
. mined that there are major and inexcusable deficiencies in the 
service provided by those CAB carriers serving intra-Alaska 
routes. This is poignantly clear in the so-called bush route 
areas. Such matters as extreme delays in mail and freight deliver­
ies; inexcusable schedule delays or cancellations; inability to 
have claims and refunds settled within several months of filing; 
frequent and unannounced schedule changes; untrained personnel; 
discriminatory rates and improper charges; commonplace misinforma­
tion on flight arrivals and departures; frequent frustration in 
attempting to make interline connections; substantial failure to 
meet published departure and arrival times; inability of local 
people to obtain space on flights to and from tourist centeis 
because all scats booked solid for several days at a time by tom. 
passengers; the frequent unavailability of scheduled flights 
theoretically being performed by subcontractors, etc., were 
common complaints throughout the State. Most of these problems 
are presented in varying forms in Exhibit 300 series statements.
THE ALASKA TRANSPORTATION COMMISSION RECOMMENDS THAT THE ALASKA 
HEARINGS TO BE CONDUCTED IW ' tViE CAR JEXAM] NER BE BROADENED IN 
j C Q P p p jCLUDEJl PUBLIC EXPRliSSiON MISSION

It is the conviction of this Commission that the service 
conditions previously enumerated do predominate in most areas of 
the State. However, we do not presume complete agreement by the

carriers involved.
Therefore, the ATC strongly urges that the forthcoming 

hearings to be held by the CAB in Alaska should likewise be of a 
nature that would allow general public participation and oral 

testimony.
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CARRIER MERGERS AND CONSOLIDATIONS APPEAR TO WAVE LED TO MAJOR
DETERIORATION OF INTRASTATE SERVICE THROUGHOUT THE STATE

Within the last three years there have been several mergers 
and purchases of CAB certificated carriers serving Alaska. In very 
brief summary, these mergers and consolidations were:

1. Wien Airlines and Northern Consolidcited Airlines 
to form Wien Consolidated Airlines,_Inc.,
April, 1968.

2. Western Airlines purchased Pacific Northern Airlines, 
July, 1967.

3. Alaska Airlines with Cordova Airlines, and with 
Alaska Coastal Ellis Airlines, surviving as 
Alaska Airlines, Inc., February and March, 1968.

There appears to be a direct correlation between the merger
c

of the larger CAB carriers serving Alaska and the deterioration in 
air service to outlying communities and areas.

Western Airlines, for example, has been systematically 
ridding itself of what might be properly termed "local service 
obligations." It has suspended its service to King Salmon, Cordova, 
and Yakutat. It seeks to rid itself of its route between Anchorage, 
Kenai, Homer and Kodiak. In essence, it appears that Western's 
real objective in absorbing Pacific Northern Airlines was to 
acquire only the high-traffie-density, Seattle/Portland gateway 
routes to Alaska, and to succeed to the favored position of PNA 
in its application for Anchoragc-Ilawaii authority as consolidated 
in the Trans-Pacific Route Investigation.

Having accomplished these objectives, Western Airlines now 
shows no interest in the air service needs of the remainder of 
those communities previously served by PNA.

Alaska Airlines, in its two mergers, has gained access to 
the Anchorage-JCineau-Sitka-Seattle-Portland market. Ketchikan 
has not yet been added to this service route by the CAB, but 
the result of this omission has been the creation of some abnormal 
and unsatisfactory scheduling and service conditions in the 
Ketchikan, Juneau, Sitka feeder service from other Southeastern 
Alaska communities.

In essence, what the CAB has done in Southeast Alaska over 
the last five years is to substitute in substantial part Alaska 
Airlines arid Wien Consolidated Airlines for Pan American World 
Airways .in the interstate service to Southeast Alaska. Thin

— i *> -
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substitution has never met the eipproval of the people of this 

area.
Alaska Airlines inherited by its merger a multipl5city of 

intra-Southeast Alaska routes. Mciny of the services previous]y 
provided by Alaska Coastal Ellis Airlines have been discontinued 
by Alaska Jvirlines entirely. A large number of the remaining 
point to point routes which Alaska purportedly continues to serve 
are in fact served by air taxi operators under subcontract with 
Alaska Airlines (Exhibit ATC-103).

It was anticipated that, the merger of Wien Airlines and 
Northern Consolidated Airlines would provide a materially 
strengthened carrier which would result in a better service to the 
public than either carrier was capable of providing individually.

Unfortunately, the emerged carrier, while providing more 
sophisticated equipment and service to the large competitive markets, 
has retracted its service to the outlying communities. In markets 
where Wien Consolidated is not competing with another carrier, its 
service and performance have deteriorated markedly.

Between 1957 (the first year Northern Consolidated subcon­
tracted out part of its route) and November 1, 1967, Northern 
Consolidated and Wien'Alaska subcontracted a total of 34 points 
on their routes. Since May 1, 1969, Wien Consolidated has sub­
contracted thirty additional points (Exhibit ATC-103).

The inverse relationship between mergers and deteriorating 
service to outlying communities appears to be a very real one. 
Apparently when a carrier reaches substantial size, gains access 
to major markets, and places into operation sophisticated jet equip­
ment, it loses i'ts interest and perhaps capability to provide 
adequate service over marginal routes.

Unfortunately, the bush-level scheduled carriers, which 
develop from these circumstances, do not inherit any of the better 
traffic markets because those markets are already occupied by the 
large carriers.
CAB CARRIER SUBCONTRACTS ARE UNLAWFUL AND CONTRARY TO PUBLIC INTEREST

Wien and Alaska have submitted into the record copies of 
their agreements with air taxis under which the latter provide



local scheduled service. Exhibit ATC-103 graphically portrays
the networks of such service routes. In each case, the subcon­
tractor is a State-certificated air taxi operator. However, only 
two of the fifteen subcontractors are certificated by the State as 
scheduled carriers. And, even in those instances where the sub­
contractor is certificated to provide scheduled service, many of 
the points listed in his State route authority are ‘different from

9

those he serves under subcontract.
Further investigation also reveals that the subcontractor 

generally serves the contract points both as a scheduled carrier 
and as an air taxi operator. In many instances,the volume of 
traffic carried as an air taxi to such points substantially 
exceeds the volume vried as the subcontractor. It may be that 
in many such case: traffic which the subcontractor is carrying
under the contracl imited to multiple coupon, involving travel
over more than one 'ce leg.

Air taxi oj s are required by State lav; to charge only
those rates which have filed with this C mmission. It is
immaterial whethei service as being provided on a trip by trip
basis or.under a .1 j-term contract.

Thus, for such an operator -.to comply with the laws ol. the 
State oi Alaska as to the charges which he may make, he cannot 
charge the rates and the tariffs of the CAP- contracting carrier, 
unless such rates happen to coincide with those of the air taxi 
operator which are on file. .

Under some of the contracts the operator is paid a flat 
hourly rate by the mainline carrier irrespective of the number of 
passengers, volume of freight, etc. The mainline carrier then 
collects its tariff rates from the sub's passengers and shippers.

Other subcontractors ; parcntly collect and keep as their 
compensation the published CAB tariff rates of the mainline carrier.

The air taxi operator's tariff normally reflects hourly 
rates. The cost per passenger would depend on the number of 
passengers travelling between two given points on the same flight. 
Thus it v/or1 d appear that there is only one point in tha passenger­
time relationship at which the- air taxi. rate, per passenger could 
be the same as the passenger rate of the scheduled CAB carrier.
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This subcontract approach is even further clandestine in 
that the. CAB carrier, rather than this Commission, makes the 
determination as to which, if any, local Alaska certificated 
carriers will become scheduled carriers and will be allowed to 
carry mail for compensation. This leads to an unhealthy control 
by a major airline of the independent operations of locally-certi­
ficated carriers. It also leads to a reduction'in competition and 
service through u mutual arrangement not to compete. Although the 
CAB regulated carrier remains ultimately responsible for the actions 
and performance of the subcontractor, they in fact exercise no 
supervision over the sub, do not know what the sub is doing or not 
doing, and apparently couldn't care less. With many of the sub­
contractors, the only scheduled service provided occurs on mail 
flights (if there is room) and mail is delivered sporadically.

One further point should be made before leaving the matter 
of subcontracts. There is no assurance that a contract will not 
be terminated on short notice; or that it will be renewed upon 
expiration; or that it will not be given to a different local 
operator; or that the CAB carrier itself will not terminate the 
contract and initiate the service itself. Thus, the State-certifi­
cated operator builds his operation and his capability with no 
assurance that lie may continue to provide that service for* any 

length of time.
The CAB carrier is neither qualified nor authorized to 

designate local, carriers upon which .it will bestow operating 
privileges within this State.

There have been numerous complaints to the effect, that some
subcontractors of CAB carriers are providing poor, sporadic,1
inadequate and unsatisfactory service to the people they supposedly
serve. These conditions add emphasis to the impropriety of the
route subcontracts.
IT APPEARS THAT THE AIR TAXI OPERATORS, PARTICULARLY IN SOUTHEAST' 
ALASKA,~ NOW PROVIDE T~1 IE ONJ.Y DEPENDABLE*'"BUSlfROUTir SERVICE ,

The Commission has requested confidential 0 & D information 

of Southeast Alaska air taxi operators for the months of August 
and October, 1969. The response to this request was sufficient 
to indicate that the air taxi, operators are now carrying ci very

- 1C
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substantial percentage of the passenger traffic between communities 
presumably being served by Alaska Airlines.

The response to the Commission * s request represents about 
one-third of the total volume of passenger movement, by air taxi' 
operators. The information submitted shows a weighted average of 
approximately 60 percent of the passenger load carried by the 
responding air taxi operators in the Third Quarter of 1969 as 
passengers moving between points on Alaska Airlines' scheduled 
route. 3t is believed that this average may be somewhat high as 
a reflection of the total Southeast Alaska air taxi movement.
However,, even if the percentage was reduced te 44 percent (the 
lowest of the reporting operators) it would mean that in the Third 
Quarter ol 1969 air taxi operators in Southeast Alaska transported 
approximately 26,000 passengers between points listed on Alaska 
Airlines' scheduled route. This matter is well highlighted by 
the fact that Alaska Airlines in its informational response 
(IR-AS-1) shows the number of 0 & 1) coupon passengers carried by 
it between Juneau and Hoonah in the month of August, 1969, as 184. 
However, one air taxi operator alone shows a total of 840 passengers 
transported between Juneau and Hoonah during the same month.

It is the Commission's belief that these circumstances 
vividly reflect a virtually-complote abandonment by Alaska Airlines 
of its responsibilities under its CAB certificate to provide a 
dependable scheduled service to these outlying communities. In 
essence, the people of Southeast Alaska must look to the air taxi 
operator i f they are going to receive a modi cum of depcndable 
service between the communities of Southeast Alaska.

The extent to which the results of the Commission's survey 
1

• in Southeastern Alaska can be translated to other areas of the 
State is not known. However, the Commission has received considerable 
indication that the ratios may be similar in the Northwest, Southwest, 
and Interior areas as shown in Exhibit 7\TC 105

UNILATERAL DECISION BY THE CAB WOULD BE IMPROPER IN THIS PROCEEDING

As procedural matters now stand, the decision in this 
Service Investigation is to bo made unilateral 1y by the CAB.

This approach places the Alaska Transportation Commission 
in ti rather unique position (since it is the regulatory body on
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the State level). As pointed out earlier in the text of this 
Paper, the regulatory jurisdiction of the State is at least as 
substantial as that of the CAB.

to do is decide for itself the issues in this proceeding without 
benefit of the evidentiary record and briefs and thereupon make 
its recommendations tc the CAB as would any other ’party.

be squarely faced and the utmost in cooperative effort be pursued 
by both the CAB and the ATC. This Commission currently has in its 
files a substantial number or applications for intrastate scheduled 
authority. The Commission has deferred consideration of all such 
applications (upon which hearings have not been held in the past 
six months) pending the outcome of this ALASKA SERVICE INVESTIGATION. 
Even where hearings had been held previous to this policy decision, 
the granting of authority where warranted by the public convenience 
and necessity has been limited to a one-year period.

in a scries of State area service .investigations and to p ovidc

lity if the CAB and the ATC failed to integrate their efforts in 
these matters which so vitally affect the public interest.

DATED at ANCHORAGE, ALASKA, this 14th day of April 1970.

Therefore, what the Commission is apparently being asked

Such an approach, even if it were practical, would serve 
little purpose. It is essential that the jurisdictional questions

It is intended by the Commission to systematically review 
the scheduled service requirements of limited geographical areas

for the certificated service sc badly needed in many areas of the
State.

It would be a complete frustration of regulatory rcsponsibi

ALASKA TRANSPORTATION COMMISSION

i

Georg *c L.~ Benesc!i, Commassrohor



DEIPAKTMIEI^'ir ©IF C0MMEF-CIB
750 MCKAY BUILDIHG
335 DEHAU STREET-AliCHORAGE 99501

May 5j 1970

SUBJECT: Your Application for Scheduled Carrier Authority —

The purpose of this letter is to inform you as to the status of 
your subject Docketed Application for Scheduled Air Carrier 
authority. .•
As you may already know the Commission is a party in the ALASKA 
SERVICE INVESTIGATION of. the Civil Aeronautics Board, Docket 
No. 20826. Upon a close investigation, we believe that the 
issues in the CAB proceeding touch upon all existing or proposed 
scheduled service between all points within the State. We have, 
therefore, taken the position that neither the CAB nor this 
Commission should act wholly unilaterally in developing an ade­
quate, efficient, feasible and statewide intrastate network of 
scheduled service
In keeping with this policy the Commission has for the last 
several months deferred final consideration of all new applica­
tions for scheduled service not previously acted upon unless 
such deferral would create a serious public hardship in a parti­
cular case or the application may otherwise be non-controversial 
We intend to continue this policy of deferral over the next few 
months, at least until the direction the AIASKA SERVICE INVESTI­
GATION is going to take has been demonstrated.
It is the contention of this Commission that much of the intra­
state service such as that for which you have applied is and 
should be regulated by the State. At the same time, the Com­
mission recognizes that a proliferation of numerous intrastate 
scheduled carriers could significantly affect the operations of 
the carriers heretofore regulated exclusively by the CAB. We 
believe the public interest demands that the regulatory efforts

Docket No.

Dear Mr.



Applicants for Scheduled Carrier 
Authority Page 2 May 5} 1970

o f  the Federal and State governments be substantially coordinated 
t o  avoid duplication of effort, conflicting decisions and objec­
tives, adverse effects on the carriers and the public, etc.
This Commission has therefore placed itself in a posture whereby 
such coordination and joint effort can he accomplished. We are 
assuming, of course, that the CAB is similarly interested in such 
cooperation and coordination.

At such time as these applications for scheduled service are 
again considered (hopefully within the next few months) v;e pro­
pose to initiate local area service investigations for the 
purpose of developing an adequate, viable, feasible network of 
local carriers. This program will be preceded by a rule-making 
proceeding for the purpose of adopting guideline regulations and 
to give the industry and public an opportunity to be heard on 
the procedure, problems and objectives.
We appreciate your continued patience and understanding in this 
matter;

Sincerely yours,

George Benesch 
Commissioner



EXHIBIT HO.

An examination by the staff of the Ala,aka Transportation 
Commission an of May lj., 1970, shot's that the matters set forth 
below arc pending before the Commission.

There follows hereinafter an analysis of these pending
matters. The analysis attempts to group the matters so as to
reflect the type of issues and problems involved. It further 
attempts to explain the general nature of each group and seeks 
to explain the responsibility of the Commission in deciding 
those matters so that reasonable time factors can be applied 
to the determination of each group of matters.

1* Contested Matters; This class of cases involves
applications for ‘permanent authority to operate 
air taxi, scheduled carrier, and contract carrier 
in air commerce; applications for temporary and 
emergency temporary authority for operation as an 
air taxi, scheduled carrier, and. contract carrier 
in air commerce; applications fox* permanent and 
temporary authority for what are known as coupon • 
carriers - freight, common carriers - p .aso-rigor, and 
contract carrier ** freight, in motor carrier commerce* 
Other classes of chaos involve authority to operate 
air cushion vehicles and water* carrier (ferry) vessels> 
Each of these eases has. boon r rotestod by ono or 
more individuals or crmpa.nys and ouch application 
will require public hearing estimated to average from 
Ip to 5 days.
C o n te s te d  ca se s  r o q u ir  1 ng tio■ >,r i1 1g  (17

2 • Un con test, od hatters ; This class of cases involves 
matters in which there have been no formal protests 
but in which either an informal or formal hearing 
will be requJ rod by the Commission in order to deter** 
mine whether it is in the public interest to authorise 
either air, surface, air cushion, or water (ferry) 
carriage. This class of cases also includes those 
matters in which formal oral argument is required by 
the Commission on either or b>th contested casts (which 
have boon heard) or uncontestyd cases.
Hearings on u.icontestod cases or cases which require 

argument and Commission decision 66
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3. Other Matters: This class of cases involves matters
which require Commission study and perhaps additional 
hearings (not included above). These c a se s involve 
sue) matters as complaints alleging violations of the 
transportation law, requests for interpretations of 
the law, review of policy determinations made by prior 
Commissions, review of the operation and practices of 
operating carriers in which, the public interest is 
involved.
Cases involving so-called Other Matters 13
Pondlng Decisions: This cla3s of cases involvea 
matters that have been heard by the Commission and 
cases which have not required a public hearing but 
which require the study, examination and exorcise 
of judgment and discretion of the Commission. In 
all cases formally or informally heard by the Comm­
ission under the present law it Is necessary for 
each Commissioner to fully study and analyse the record 
and all exhibits presented before entering into 
conference for decision.
Cn;;es 1 nvo 1 v.1 ng Pend 1.nr; Docis1 onn

Sjk'cJ cl Matter 
(a) Tlio Commission dm ing the past several
months has hold over 20 hearings •throughout the 
itato in connection with the Civil Aeronautics 
! ioard • s A 1  as ha S orv .1 c o 
I nv c s t lga 13. on)» Th c o 
? to J.| days per hr or.In;.' 
ip coining arc 
two

Investigation (Air Routo
he: rings have averaged from 
(including tr: vcl time), 

six hoarlngs within Alaska and at .least 
he..rings in VJasnington, D.C. (Please see explan­

ation of the nature and scope of these hearings, supra)* 
These hearings Af.e policy making in nature; end hearing 
officers woul d not bo able to at bond to these mutters 
nor exercise the discretion and judgment required.
Es t I.iua t o d t ime for 
Estimated time for

CAP hearings 
briefing and erg union t

30 days 
30 days

(b) .The transportsticn industry of Alaska has 
changed dramatically during, the last low years. The 
industry is no longer a 'snail-time1 matter. Reg­
ulations of the Trnnsporation Commission as they now 
exist were based on a much smaller and lens complicated 
industry. The regulations have proven to be grossly 
inadequate and incomplete to meet the needs of our 
modern and growing industry. This fact is widely 
known throughout the industry particularly among attor­
neys practicing within this field. The regulations 
must be completely revised. Revision of regulations 
of the transportation industry is e. vast and major 
task, 'There is no provision under the law for this 
tusk to be accomplishc4 by other than th0 Comuiasicn 
itself. The revision necessary of regulations

Pago 2.
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governing air, motor carrier (freight and passenger).
I1 vclliclea and uater (ferry) carriers uill iequaie extensive research and study and may take os

r ^ * aS*°nei ye0r* This vork mu^t bo Performed by the Commission because these regulations involve many
involved issues of policy, practice and procedure.
Work on this revision of regulations which is very
immediately necessary will require time that is nowdevoted to tho hearing of cases.

Estimated time for revision of regulations 1 year

(c  ̂ In addition to revision of the transportation 
regulations there is an urgent need for a reclass­
ification of carriers within each of the groups, i.e., 
air, surface, air cushion and water. The Commission 
now has planned at least three reclassification hear­
ings. These hearings will involve the taking of tes­
timony from all interested-members of the industry, and tho public.

Estimated time for reels self :t cation hearings 30 days
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BEFORE TEE 
CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C.

ALASKA SERVICE INVESTIGATION  ̂ DOCKET 20826

PETITION BY ALASKA TRANSPORTATION COMMISSION 
FOR JOINT BOARD PROCEEDING

COMES NOW the ALASKA TRANSPORTATION COMMISSION (ATC) and petitions 
the Civil Aeronautics Eoard to implement the provisions of the Federal 
Aviation Act of 1958 (49 USC 1324) which authorize the C.A.B. to hold 
joint hearings and otherwise perform such acts, to issue such orders and 
to make such procedure as necessary to carry out the provisions of the 
Act relating to cooperation with State regulatory agencies; and in keeping 
with the objectives of such provisions, the ATC petitions the C.A.B. to 
reconstitute the Alaska Service Investigation as a Joint Board proceed.ing 
to be conducted and decided jointly by the C.A.B. and the ATC,

In support of its petition, the ATC respectfully states as follows;
I

The ATC is the duly constituted regulatory agency of the State c-f 
Alaska as provided by law (Chapter AS 42.07); and as such, is the agency 
responsible for the regulation of intrastate air commerce under the 
Alaska Air Commerce Act, Chapter AS 02.05.

II
The ATC is presently a party intervener in the Alaska Service 

Investigation and as such is limited to participation on the evidence- 
producing level and to making rcccmmandaticns to the C.A.B. without first 
having benefit of a complete record.

Ill
Approximately 95 percent of all scheduled intrastate air service in 

Alaska is provided by air carriers regulated exclusively by the C.A.B.; 
and between approximately 75 and 95 percent of all traffic moving between 
points in Alaska is intrastiite rather than interstate movement and subjset 
to regulation by the state.

IV
The ATC has conducted informal public hearings throughout Alaska in 

connection with the Alaska Service Investigation. It has dene this as a



response to numerous requests of the public for such hearings and by 
virtue of the commendable understanding of the Board’s Hearing Examiner 
in the Alaska Service Investigation who granted an extension of time to 
the Commission for this purpose. (All parties concurred in an extension 
of time substantially as requested by this Commission.) As a result of 
such hearings, and the Commission’s additional investigations and famil­
iarity with the intrastate air commerce needs of Alaska, the Commission 
has submitted, as a direct exhibit, a position Paper directed primarily 
to the matters of CAB-ATC jurisdiction, regulatory objectives, and essen­
tiality of substantially closer cooperation between the C.A.B. and this 
Commission. The summary of this Position Paper is attached to this 
petition and by reference made a part of this petition in support thereof.

V
It is essential that the jurisdictional questions be squarely 

faced and the utmost in cooperative effort be pursued by both the C.A.B 
and the ATC. This Commission currently has in its files a substantial 
number of applications for intrastate scheduled authority. The Commission 
has deferred consideration of all such applications (upon which hearings 
have not been held in the past six months) pending the outcome of this 
Alaska Service Investigation. Even where hearings had been held previous 
to this policy decision, the granting of authority where warranted by the 
public convenience and necessity has been limited to a one-year period.

It is presently intended by the Commission to systematically review 
the scheduled service requirements of limited geographical areas in a 
series of State regional service investigations and to provide for certi­
ficated service as needed in the many areas of the State.

If the C.A.B. and the ATC failed to integrate their efforts in 
these matters which so vitally affect the public interest, effective 
regulation would be very substantially frustrated.

The ATC recognises that these matters and this petition should have 
been submitted to the C.A.B. at a much earlier stage in the Alaska Service 
Investigation proceeding (ideally at its inception or at least prior to 
the prehearing conference).

Unfortunately, this was not possible. The Commission was completely 
reorganized by repeal and reenactment of the Alaska Transportation Com­
mission Act in May 1969 (Chapter 104,SLA 19G9).



The policy developed herein is that of the new three-man Commission 
which Commission was not complete until January 1970. (Only one of the 
present three Commissioners was appointed to office prior to the prehear­
ing conference in September 1969.)

It is the Commission's belief, however, that the Alaska Service 
Investigation proceeding can still be restructured as a Joint Board 
proceeding even at this less timely stage particularly since no new 
issues will be added to delay the present proceeding schedule.

WHEREFORE, the Alaska Transportation Commission respectfully
requests the Civil Aeronautics Board to reconsider the unilateral nature*

of the Alaska Service Investigation and to more appropriately in the 
overall interest of the public, reconstitute it as a Joint Board pro- 
peeding by the C.A.B. and the ATC.

‘ Respectfully submitted,
G, Ke I<!T tow ARDS 
ATTORNEY GENERAL

By
^''Shirlc A. Debenham 
Assistant Attorney General 
Attorney for Alaska Transportation

Commission

April 28, 1970.

CERTIFICATE OF SERVICE 
; I hereby certify that I have this 28th day of April 1970 mailed
f:rue and correct copies of the PETITION BY ALASKA TRANSPORTATION 
COMMISSION FOR JOINT BOARD PROCEEDING, properly addressed and postage 
prepaid to all parties of record in this proceeding.

Shirle A. De'benham 
Assistant Attorney General 
Attorney for Alaska Transportation

Commission
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PREFACE

The discussions contained in this publication were presented 
in a Conference on Challenges to Collective Bargaining held in Hono­
lulu, Hawaii on August 11, 1967. The Conference was held under the 
auspices of the Labor-Management Education Program of the University 
of Hawaii. Both the Conference and this publication were made 
possible by funds allotted under Title I of the Higher Education Act 
of 1965.

The basic theme to which the discussions were directed was 
that changes are required in our attitudes, our concepts, and our laws, 
in order to deal effectively with new problems arising in labor- 
management relations in both the public and private sectors. The 
material in this volume makes a useful contribution to public under­
standing of many of the complex issues involved.

Harold S. Roberts, Director 
Industrial Relations Center 
July 1968

Benjamin C. Sigal, Director 
Labor-Management Education Program
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A  N e w  A p p ro a c h  to  S trik e s  in  P u b lic  E m p lo y m e n t
Jack Sdeber

The U. S. Department o f Labor reported 142 work stoppages in public employ­
ment last year, involving 105,000 workers who were idled for 455,000 days. This made 1966 
the biggest year, by far, for strikes in Government. There were more than three times as many 
strikes as in 1965 and more than twice as many as in the previous peak year o f  1952 during the 
Korean War. All hut nine o f the strikes in 1966 were in local government, with schools, sanita­
tion, protection services, and hospitals and other health services, in that order, accounting for 
close to 90 percent o f the total. There were only two stoppages in public transportation, in­
cluding the celebrated New York City transit strike in January, but they caused more than half 
o f all time lost due to government strikes in 1966. In addition to reported stoppages, which 
include only those involving six or more workers and lasting at least one day or shift, there 
were undoubtedly others of a few hours duration, not to mention mass resignations by teach­
ers and nurses, “reporting sick,” “work-ins” and other strike substitutes. In is  article will deal 
primarily with the strike problem at the local level where it is most pressing.

While still insignificant in number of strikes, workers involved, and days lost, as 
compared with any other industry, strikes in public employment pose a major problem in labor- 
management relations in the United States today. There are several reasons why so few strikes 
should occasion so much concern.

First, all 8n-ikes.in governmentArc-in-violafion<>f thcJaw*. They are specifically 
prohibited by the Taft-Hartley Act, by all states which have public employment relations laws, . 
and by numerous court decisions. The willingness of so many otherwise law-abiding citizens 
to violate and defy the law poses a moral issue as well as a practical problem o f how to deal 
with such stoppages.

Second, many government services are vital to the normal functioning of the com­
munity. Strikes by policemen, fire fighters, and prison guards are intolerable and even the 
organizations to which these employees belong do not assert the right to strike. Strikes in 
hospitals, sanitation, and public utilities may present a threat to health or safety if they last 
more than a few days. Public transit, especially in a few large cities, is so important to the con­
venience and economic well-being of the people that many would classify it as an essential 
service. And, strikes which close schools disrupt the social, economic and emotional lives of 
more people than almost any other kind of work stoppage.

Third, strikes in public employment are bound to increase because government is 
the largest and fastest-growing industry in the United States and public employees are joining 
unions at a rapid rate. In October 1966 there were 11 Yi million government employees-2.9 
million Federal, 2.2 million state and 6.4 million local. This total is expected to grow to 15 
million by 1975 when one out of every five employees will be working in government. In the 
AFL-CIO, almost the only unions which are growing rapidly are those operating in government. 
The American Federation of Government Employees, whicn organizes Federal employees, 
claims 250,000 members; the State, County and Municipal Employees, 350,000; and the 
Teachers’ Union, 132,000; increases of 300 to 500 percent for eacn union over thejast decade. 
Equally important are professional associations which, under pressure from union Competition, 
act more and more like unions. The largest and most powerful of these is the million member

m
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National Education Association and its state and local affiliates. To most people, employee 
organization and strike go together and there is nothing in the record o f recent years to ais- 
suade them of this belief.

Actually, concern over the strike issue has overshadowed the great progress that 
has been made in public employee-management relations in the last few years. The 1960’s have 
already earned a puce in labor relations history as the decade of the public employee. Execu­
tive Order 10988 signed by President Kennedy in 1962; comprehensive state laws in Wisconsin. 
Michigan. New York. Connecticut. Massachusetts. Delaware y d Minnesota and more limited 
laws in other states; ancTmunicipal ordinances in a number o (  the largest cities, including New 
York, Philadelphia and Cincinnati, have finally given government employees rights accorded to 
private employees thirty years ago: the right to join unions, to have their organizations recog­
nized by employers, ana to negotiate over waxes, hours and conditions o f employment. All the 
state laws have been passed or substantially liberalized since 1960 and every year finds addi­
tional states added to the roster of those with public employment relations laws. However, 
most states still have no statutes dealing specifically with public employees and a number of 
others expressly prohibit collective bargaining in government or have declared negotiated 
agreements to be unenforceable.

Because strikes are prohibited, the states with public employment relations laws 
have recognized a special responsibility to develop procedures to resolve impasses in negotia­
tions. The principal methods used are mediation andLif that.faib.iact-fmding with public 
recommendations. Wisconsin has had the most experience with fact-finding. Between 1962 
and 1966, tact-fmders were appointed in 38 disputes and their recommendations served as the 
basis for settlement in 70 percent o f the cases. Michigan, whose law was passed in 1965, has 
resorted to fact-finding in some 50 disputes, with salutary results. Arbitration is provided in 
most states only at the request of the parties, although a few prescribe compulsory arbitration 
foT'disputesInvolving policemen, fire fighters and puolic ufitltfgg;

Most negotiations in public as in private employment are resolved by the parties 
with or without the assistance of government mediators. The use of fact-finding-a procedure 
which is reserved for emergency disputes in private industiy but is available in even the smallest 
and most inconsequential public dispute under most state laws-will result in settlement o f  all 
but a few really hard-core disputes. But what about impasses after all efforts to resolve the dis­
pute have failed? Should public employee organizations be denied the ultimate weapon which 
is available to unions in private industiy? What should be done about employees who strike in 
violation of the law? These questions nave aroused great passions among some public employee 
unions and have led to considerable disagreement among impartial experts in the industrial 
relations field.

With respect to the second question, the trend is away from laws calling for auto­
matic dismissal or other severe penalties, including re-employment only under extremely harsh 
conditions, for striking public employees. Experience has shown such laws to be ineffective 
because elected public officials will almost never invoke them. This was the case in New York 
under the Condon-Wadlin Act and in Michigan under the old Hutchinson Act. Most states 
with statutes governing labor relations in public employment do not specify automatic penalties 
for employees who violate the law by striking. However, the 1965 Michigan law states that a 
public employer may discipline a striking employee up to and including discharge, and the New 
York State law, passed in 1967 over bitter union opposition, provides penalties against unions 
rather than employees. The New York law calls for injunctions to halt public employee strikes 
and prescribes fines against unions that disobey such court orders, equal to one week’s member­
ship dues or $10,000, whichever is less, for each day that the strike continues.



Some of th o tt who oppose a blanket prohibition on stn k tt in government argue 
that there cannot be genuine collective bargaining without the right to strike. Take away die 
strike threat and employers, public and private alike, will realize that (key have the upper hand 
la d  not engage in real collective bargaining. Unions can cite case after case in which a govern- 
ment employer contended he could not negotiate certain issues but changed his time quickly 
when a strike was threatened or actually called. Then, apparently, unsurmountable obstacles 
to negotiation seemed to  hade away ana an agreement was reached in short order.

Others consider it illogical and inequitable to deny the right to strike to  government 
employees when it is not denied to employees in private industry doing the same work. Thus, 
the government, at one level or another, owns ana operates printing plants, electric utilities, 
transit facilities, hospitals, cafeterias, liquor stores and other establishments which are indis­
tinguishable in almost every way from similar facilities in die private sector. In some cases, 
direct public employment shades over into government-owned but privately-operated enter­
prises. In atomic installations, for example, collective bargaining modeled on the private sector 
has been permitted, including strikes, although the operation is wholly financed with public 
funds. Looking at the problem in another way, one may ask why clerks and office workers in 
the state capitol or in the highway authority should be prohibited from striking, while electric 
utility, transit or even hospital employees may strike as long as they work for private employ­
ers. Surely, the services supplied by the first group of public employees are less essential to 
the community than those furnished by the second group of private employees.

Those who support the prohibition against all government strikes do so primarily 
on three grounds: (1) fear that the principle of sovereignty will be imperilled by legalizing any 
strikes in government, (2) difficulty in differentiating between essential and non-essential 
activities, and (3) belief that the strike is an economic weapon which, in government, is not 
matched by countervailing power normally available in private industry.

The sovereignty doctrine holds that any strike of public employees is an attack 
upon the state and a challenge to government authority. It has been used for many years and 
is still cited in some states to deny government employees the right to bargain collectively. 
However meaningful state sovereignty may be to political scientists, it carries little weight with 
government employees when it comes to their relationship to the state as employer. Secretary 
of Labor Wirtz put it succinctly when he said: “This doctrine is wrong in theory; what’s more, 
it won’t work.’’ It is interesting to note that other countries do not regard all strikes by govern­
ment employees as a threat to state sovereignty. Most West European countries limit but do 
not prohibit all public employee strikes and, in 1966, Canada passed a law which expressly 
permits Federal employees to strike. The Canadian statute gives unions of government em­
ployees a choice between compulsory arbitration or strike action in the event o f an impasse in 
negotiations. The union must indicate which course it will follow at the beginning of each 
negotiation and may not alter its choice throughout that negotiation.

The essential versus non-essential services approach to government employee stop­
pages has usually been rejected because o f the difficulty o f classifying activities in each cate­
gory. Furthermore, this approach would have to take into account the distribution o f employ­
ment at the local level, where most all government strikes have occurred. Of the 6.4 million 
local government employees, more than 3Yi million are employed in schools-2.3 million as 
teachers and 1.2 million in non-instructional activities. An additional 1.6 million are employed 
in police and fire protection, public welfare, hospitals and health, sanitation, correctional 
institutions and public utilities. Only 1.3 million are engaged in activities that are Nearly non- 
essential in the sense that interruption o f service could be endured for an extended period 
without posing a threat to  the health, safety or welfare o f the populace. The employment
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distribution will, o f course, vary from one community to another. I t  is clear from these statis­
tics that, if it is to be meaningful, any law which limits the prohibition o f strikes to essential 
government services would have to be narrowly construed and would certainly have to exclude 
schools, where more than half o f all local government employees are concentrated. A law which 
extended the right to strike only to a small minority of all public employees, most of then un­
organized and without the power to carry out a successful strike, would be a hoax, >

While the classification o f essential and non-essential services would be difficult, I 
am not convinced that it represents an insurmountable obstacle to  legislation which would dis­
tinguish between prohibited and permissible stoppages in government employment. This is an 
administrative problem no more difficult than many others handled by government agencies, 
and particularly by the National Labor Relations Board in its day-to-day administration o f  the 
Taft-Hartley Ac*-

The third argument against relaxing the prohibition on government strikes is that 
public employers cannot long withstand stoppages wnich victimize the community. It is argued 
that private employers may resort to a variety o f weapons to combat strikes: they may lock 
out their employees; try to operate with other workers; suspend operations, secure in the know­
ledge that pent-up demand or strike insurance will mitigate economic losses; or even go out of 
business entirely. The knowledge that potent weapons are available to the opposing sides 
exerts reciprocal pressures upon the parties to modify their positions to the extent necessary 
to bring about a settlement. Both unions and employers know from experience that jobs can 
and have been lost and markets seriously depleted as a result of strikes or settlements leading 
to non-competitive price increases.

The government employer is in an entirely different position. He cannot lock out 
his employees or decide to go out of business. Extended suspension o f government services is 
not politically feasible. While government may, in an emergency, call upon the National Guard 
or the Army to perform certain essential services, this solution does not lend itself, even on a 
temporary oasis, to such public services as education and hospital care. Besides, such action 
involves political risks which elected officials would be reluctant to take.

The economic and market pressures which operate upon unions and private em­
ployers do not usually exist in the public sector. Competitors will not teach children, write 
relief checks or provide case work services to welfare clients; consumers will not find ready 
substitutes or learn to do without garbage collection or medical care; excessive settlements will 
not price most government services out of the market, although the resulting tax increase may 
drive elected officials out of office.

Certainly there are important differences between strikes in government and work 
stoppages in private industry. At the same time, strikes by public and private employees have 
the same economic objectives-the improvement of wages, hours and working conditions.
Given the low salaries and poor conditions which often characterize employment in our schools, 
hospitals, social agencies and other public services, one is loathe to deprive these employees of 
any legitimate weapon to  improve tneir situation, unless it is clear that irreparable injury may 
result to the community at large.

The United States has come a long way in dealing with public employee-manage­
ment relations during the last few years. Future progress w i depend, in part, upon how we 
handle the difficult problem of public employee strikes. What are the lessons of past experience 
for future policy on this issue?

4
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f .  The right to join employee organizations and to negotiate with their employers 

through representatives o f their own choosing should be guaranteed to  ml public 
employees at all levels o f  government, by Federal legislation, if necessa 
Government employees in backward states should not be denied these 
mental rights.

<

/
2. Governments have a responsibility to promote settlements without interruption 

o f public services. This includes provision for mediation and fact-finding with 
recommendations in all disputes in which an impasse has been reached in 
negotiations. ~ ■

3. Employee organizations and public employers in all government services should 
be encouraged to  develop their own procedures to  resolve disputes without inter­
ruption o f work, including the use of voluntary arbitration. Long experience in 
private industry has demonstrated that the parties are usually better satisfied 
with their own solutions than with those imposed from the outside.

4. Regardless of preventive measures or prohibitions and penalties provided by law, 
strikes in government will occur. Government policy towards such stoppages 
should take into account the nature of the service provided and the impact upon 
the public. There is no more reason to treat all strikes in government alike than 
there is to apply the same yardstick to all stoppages in private industry. Just as 
a work stoppage on the railroads or waterfront is handled differently from a 
strike in a widget factory, so should a strike of policemen or fire fignters be 
regarded differently from an interruption of service in state liquor stores.

5. Public services should be classified into three categories: those which cannot be 
juU ' given up for even the shortest period of time, those which can be interrupted

for a limited period but not indefinitely, and those services in which work stop­
pages can be sustained for extended periods without serious effects on the 
community.

-With respect to the first category, which in my opinion would include only 
/  police and fire protection ana prisons, compulsory arbitration should be 

v used to resolve negotiation impasses but only after all other methods have 
failed.

-Strikes in the second group of services, which would include hospitals,

/
J

public utilities, sanitation and schools, should not be prohibited but should 
oe made subject to injunctive relief through the courts when they begin to 
threaten the health, safety, or welfare of the community. The courts, hi 
deciding whether or not to issue injunctions, should consider the total 
eauities in the particular case and snould utilize their traditional right to 
adapt sanctions against those violating injunctions to the particular situa­
tion, as recommended in the report of the Advisory Committee on Public 
Employee Relations to Michigan Governor George Romney. The term 
“total equities” includes not only the impact of a strike on the public but 
also the extent to which employee organizations and public employers 
have met their statutory obligations.

-Work stoppages in government activities which do not fall into either of 
the above classifications should be permitted on the same basis as in 
private industry.
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ole and should be encouraged. Eventually, however,
I believe that laws dealing with employee-management relations in government will tend towards 
greater uniformity because the nature o f public employment differs little among states, and 
employee organizations, which are national in scope, will insist on equality o f treatment for 
all government employees.
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C a n  C o lle c tiv e  B a rg a in in g  D e a l E ffe c tiv e ly  
w ith  P ro b le m s  C re a te d  b y  A u to m a tio n ?

Theodore W . Kheel

I f  anyone in the audience is kind enough to say that he is disappointed that I can­
not be with you today, I assure you his distress in no way compares with my own. I looked 
forward to this conference with great expectations and planned to  come early and leave late.
I was last in Hawaii 49 years ago and I still have a vivid recollection of its loveliness. I wanted 
to return to verify the memories I have carried with me all these years.

The beginning o f  the end of my revisit occurred at 4 a.m. Tuesday, July 18, while 
I was fast asleep in a hotel in Paris, France. It was 11 p.m., Monday, July 17, in Washington at 
that hour and President Johnson had just signed the bill ending the railroad strike. I was awak­
ened by the phone ringing in my room and, believe me, had no idea that I would as a result not 
be able to come to Hawaii. I will leave for reminiscing in smaller groups a description o f my 
first reaction when a man’s voice at the other end of the Atlantic Ocean announced that the 
President was calling. I do not know if I can converse easily with a President under any circum­
stances. I do know I did not at 4 a.m. on July 18. Of course I said “yes” when the President 
asked me to serve on the Board to settle the railroad dispute.

I returned the next day, but actually I was on my way back front a conference in 
Rome on Automation, Full Employment and a Balanced Economy, co-sponsored by the Ameri­
can Foundation on Automation and Employment, Inc., its counterpart in Great Britain, the 
British Foundation, and the Federations of Swedish Employers and Trade Unions. The Ameri­
can Foundation was formed by labor and management in 1962 to encouragethe vise of automa­
tion by solving the employment problems it creates. The work o f the Foundation and the 
subject matter of the conference are both relevant to the topic assigned to  me today.

Full employment is an objective everyone favors, like peace and prosperity. Its 
attainment was designated a national objective in legislation passed nearly 20 years ago, but it 
is doubtful if we are any closer to it than we were when that law was passed. Yes, there have 
been statistical improvements. But we have been measuring our distance from this goal with an 
index which was, at least until recently, as comparable in precision to our needs, as Galileo’s 
telescope is to modern day radar for measuring the earth’s distance from the moon. Wo now 
know, for example, that unemployment affects different people in different ways. There are 
age, sex, color, area, and skill differences, to name merely the obvious. Statistics alone do not 
and cannot tell the full story.

Until fairly recently, the main drive against unemployment came almost entirely 
from the labor movement. At the least the riots of this summer have underscored the need for 
national concern.

Labor’s apprehension was most acute in 1963 when the unemployment rote soared 
over six percent. It has diminished now that shortages have developed, particularly among 
skilled employees, in many areas of the country. But it still becomes heated when, for example, 
automation threatens drastically to eliminate jobs in a particular industry.

Collective bargaining can and does help cope with such situations, perhaps not as



fast as employers and others might wish but more significantly than most realize. Adjustments
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are constantly being made. Moreover, even if labor were disposed to stop automation, it could 
not succeed. American businessmen have a unique ability to compete. I f  they are stopped 
from moving in one way, they invariably devise another. Nor is the labor movement blind to 
the realities of change, for that is what automation means-dynamic change. Individual leaders 
may interpose roadblocks at particular times and if they failed to, other leaders would replace 
them who would. But I find a willingness to explore alternatives, to accept change if its imme­
diate impact can be eased, and to seek to  bring the rank and file along on the need for and in­
evitability of, change. But it doesn't do any good at all if  union leadership gets so far ahead of 
the memoership that it cannot help develop and shape worker attitudes,

This is basically the philosophy of the Foundation and it is subscribed to by many 
unions as well as employers. We not only accept automation as inevitable but welcome it for 
the benefits it can bring. But we do not shut our eyes to the vast changes it imposes on em­
ployees. By seeking to ameliorate those changes, we think automation will encounter less re­
sistance ana advance more rapidly.

Most people view automation merely as affecting the blue collar workers and some 
of the less skilled white collar ones. It is true that they are most obviously affected. But our 
Foundation made a study o f automation’s impact on middle management. This study attracted 
such wide attention that we are now bringing out a second printing. The title is Automation 
and the Middle Manager-What Has Happened and What the Future Holds. I would like to 
quote to you some o f the many conclusions:

“The computer has already cut deeply into the need for middle 
managers. But, as a result of our booming economy, there is no evidence 
of widespread unemployment among middle managers, to date, resulting
from installation of computer systems in American Industry. Those dis­
placed have gotten other jobs. Normal attrition thus fir has been enough. 
Nor has there been, as yet, any marked change in the job content of mid­
dle management. The job reduction has stemmed mainly from the elimi­
nation ofclerical functions and the assumption of minor decision-making 
by the computer.

“The storm signals as well as the potential for the future cannot 
safely be ignored or overlooked, either by o p  or middle management or
by government planners and manpower specialists. An impressive number 
>f participants in this study 'of participants in this study have marshalled a persuasive case: The mid­

dle manager's job stability in terms o f the numuer and kind o f jobs there 
will be is subject to a far more serious threat and open to greater possibili­
ties than past experience and expected trends in the immediate future 
would suggest.

1. While the decisions now being made by computers are characteristically 
those o f employees of lesser rank than middle managers, there are vast
areas o f mMdle-management decision-making within the existing capa­
bilities of the computer which are not being realized.

2. It is not the inherent limitations of computer technology that have 
prevented a further intrusion by the machines into the traditional pre­
serves o f the manager, but the following human deficiencies
a. Top management's resistance to change; its skepticism or lack of
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orientation to the potentialities o f cor.puter systems; and improper 
nse when installed

b. Middle-management hostility to change and conflicts between com­
puter specialist*, and traditional managers

c. Lack of personnel trained in the programming and operations o f 
computers

d. Failure to structure the work situations of management in ways 
adaptable to  the machine

e. High cost o f computer installations.

3. When these difficulties are overcome-and it is a matter o f  when, not if -  
it seems clear that the social implications o f  displacement o f managers 
will not serve as a deterrent to  computerization; and that existing indus­
try programs for retraining and early retirement are woefully inadequate 
to meet the displacement patterns arising as computers approach their 
maximum utility. Because of the time span involved in removing the 
human limitations on full computer development, however, there is still 
the opportunity to (a) recognize the full capability of the machine and 
(b) plan intelligently for the necessary adjustments in manpower utili­
zation.

“Although there is dissenting opinion as to the foregoing propositions,
there is near-unanimous agreement among the company spokesmen inter­
viewed that:

1. There will be a drastic change in the job content o f the middle manager:
The repetitive tasks will vanish and he will be confronted with a greater 
variety of information, requiring more rigorous analysis in decision­
making. Although his job will be more intellectually demanding, he will 
find more freedom, more flexibility, and more creativity in it.

2. Middle managers o f the future will not be chosen solely from the ranks 
of computer specialists; among those who remain, there will be a pre­
mium on the traditional virtues of leadership, ability to make critical 
judgments, courage and vision.

3. The corporate structure will contain fewer levels of management responsi­
bility. There will be a greater degree of centralization in the information- 
gathering, but not necessarily in the decision-making process.

4. Resistance to change by middle managers and hostility between them 
and computer specialists, though a frequent and sometimes frustrating 
component of the installation o f machine systems, can be minimized 
by careful top-management planning.

5. There is as yet no radical change in the hiring patterns of middle man­
agement; the business administration graduate is still favored over the 
pure technician, although business-oriented trainees now have had more 
exposure to  scientific aisciplines than in the past.

6. The companies surveyed have not introduced, in connection with com­
puterization, programs to  retain and upgrade the skills o f their middle 
managers despite their obvious need. Employers and the individual



middle manager have a joint responsibility for remedying potential skill 
deficiencies through company training programs and self-improvement.

7. American colleges and universities must update and broaden their curri­
cula to  meet the future managerial needs o f industry. Business schools 
are under heavy attack for failing to  offer either (l)sufficient computer 
technology or (2) inright into the practical problems o f operating an 
enterprise. But companies are hardly in a position to complain in view 
of their own training deficiencies.

“Hie fact is that most managements are not yet prepared for the 
computer and, in part as a result, the computer has not advanced significantly 
in the area of midale management. Now is the time for intelligent prepara­
tion for the human problems which have delayed the use o f  the computer 
and will undoubtedly intensify in the future, for surely the computer will 
move relentlessly forward as competition and new tecnnology forces its use.”

So much for the middle managers.

Let us now examine the impact of automation on collective bargaining, and how 
collective bargaining is attempting to deal with the problem.

Automation has already profoundly influenced collective bargaining. It has 
brought the most difficult o f bargaining issues-the clash o f productivity with job protection- 
into the forefront o f most negotiations. It has contributed materially to  the decline in the size 
of unions and it has placed two expanding groups seemingly beyond the present reach of or­
ganized labor: the unemployed and white-collar and technical employees. It has also weakened 
labor’s bargaining strength in certain industries.

All of this has led some observers to conclude that collective bargaining is on the 
decline or already on the way out. Actually, collective bargaining is working oetter today than 
it ever has. There are fewer strikes and more negotiated settlements. Arbitration is being used 
effectively in settling in-plant grievances. Procedures for inter-union conflicts are being refined. 
Around-the-year bargaining in joint study committees, such as the Human Relations Research 
Committee in baric steel, is providing labor and management with new insights and keys to the 
solutions o f their most difficult problems.

Yet the impact o f automation on jobs has posed the most critical challenge collec­
tive bargaining has ever faced. Because the problems of automation and technological change 
cannot ne solved solely by private parties in collective bargaining, the steps toward constructive 
answers thus far developed constitute a tribute to the viability o f this remarkable institution of 
voluntary adjustment. I intend to underscore the need for extending rather than contracting 
the bargaining process as an indispensable adjunct to the mechanics of change.

Organized labor is in effec ..ommitted by policy to the machine and is unwilling 
as a body to resist industrial progress. Indeed, some unions openly encourage automation. 
Besides, organized labor knows too well how violently the general public is opposed to “feather­
bedding” to make this the cornerstone o f its policy on automation even if  it were inclined to do 
so. Obviously, there are exceptions. This is not, however, the public view o f labor's attitude 
toward automation. Unfavourable publicity about featherbedding and widespread reporting 
of a few special situations involving manpower changes have led many to  believe that labor is 
opposed to automation. Thus when George Meany referred to automation as a “curse" a t the
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biennial convention o f the AFL-CIO, in November 1963, his remarks were incorrectly inter* 
preted as opposing automation. But they were more an expression o f fear about what automa­
tion was going to do and were, in that Way, a call for action to cure its consequences. He did 
not urge, nor has he ever suggested, that automation should be stopped Or slowed as a means of 
avoiding this “catastrophe.

'■-’A. .

The basic approach o f organized labor was belt expressed by A. J. Hayes, Co- 
chairman o f the American Foundation on Automation and Employment, in a  speech delivered 
at the University o f Portland: n-

Properly absorbed and applied, automation can improve the life o f
if  hiworkers both on and off the job. It can release millions o f human beings 

nom  heavy, hazardous, dirty., and monotonous jobs.

More importantly, automation is a means o f releasing mankind firom 
the grip o f historic scarcity and building a world without want.

Despite our concern, American labor has not reacted to  technological 
change as did the Luddites who roamed the English countryside in the early 
19th Century smashing the textile looms that were destroying their jobs.
We know that it will not serve society to smash the machines that are today 
destroying jobs.

Despite the clash of productivity and job security, labor-management relations are 
maturing and improving. Difficult problems are being solved through collective bargaining, and 
labor and management are evolving adjustments to the manpower challenge.

The principal methods which private parties have employed to  facilitate the ad-
lisplacedrjustment of employees who have been displaced through automation or technological change 

were listed by Derek Bok. They are:

1. Advanced Notice of Layoff or Shutdown

2. Methods o f Avoiding Layoff
(1) Attrition
(2) Early retirement
(3) Retraining
(4) Transfer
(5) Relocation allowances

3. Methods of Easing the Burden of Unemployment
(1) Severance j( l ;  severance pay
(2) Supplemental unemployment benefits
(3) Vesting o f pension rights

4. Methods of Facilitating New Employment
(1) Placement and referral services
(2) Training for jobs outside the plant
(3) Union-sponsored training programmes
(4) Apprenticeship
(5) Other forms of training;
(6) Antidiscrimination policies

11
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There have been a variety o f agreements/many very inventive, designed to reduce 
the impact o f automation. Hie Kaiser Steel Company-United Steelworkers Long Range Shar­
ing Plan relies on sharing o f actual savings in production costs on a month-to-month

basis resulting from improvements in technology and work methods, and 
also offers several types o f employment and income security. The Pacific 
Coast shipping industry, under an agreement with the International Long- 

> / shoremen’s and Warehousemen’s Union, has put up a  sum o f money to 
protect employment in West Coast ports.

Basic Ingredient

Intrinsic to these solutions is the use o f attrition as the primary 
ingredient: spare the worker but not the job. As workers leave for one 
reason or another, or are encouraged to leave through early retirement 
plans, the existing work force, or as much of it as can be saved, is pro­
tected in exchange for the right to introduce new machinery and/or work 
methods which eliminate jobs. This method of adjustment, of course, 
does nothing for the unemployed or the new entrant into the job market.
Unions naturally concern themselves with the members at hand. They 
are the dues payers, the ones who attend meetings, who seek job protec­
tion from their leadcrs-with the implied threat of getting other leaders 
if they do not succeed. The use of attrition has furthered the trend to­
ward reduced employment in unionized industries, and has other conse-

?|uences as well, such as a constant rise in the average age of the work 
orce. But, whatever its limitations, it is likely to continue.

The reliance on attrition is adversely affecting bargaining by de­
creasing the number of employees subject to it. This is unfortunate, since 
experience has shown that collective bargaining is the most effective and 
efficient method of adjustment employer-employee relations in a demo­
cratic society.

Collective bargaining can legally embrace the wages, hours and working conditions 
of workers represented by a union.

It cannot help those who have not been hired or those who have been let go with­
out reinstatement rights. Obviously, a union’s main concern is going to be with the workers on 
hand who pay dues for representation. But there arc some activities which can help those out­
side the organization who are now in such desperate need. We have not nearly begun to explore 
the possibilities of labor-management assistance in job training for the unskilled and untrained, 
constituting so large a portion of the Negro unemployed in ghetto areas.

I like to believe, in addition, that a labor-management organization like our Foun­
dation can also make a substantial contribution. We have recently purchased permanent head­
quarters in New York City which we call Automation House. We intend to establish there, 
among other labor-management activities, a Center for Job Training Information. We have 
found that there is throughout the United States a burgeoning industry o f teaching machines, 
devices, and programs which can materially speed up the learning process for the unskilled and 
uneducated, especially in equipping them tor work. We intend to have on hand there detailed 
information about these developments with motion pictures, video and audio tapes, slides 
and brochures to demonstrate how they can be used. Unique devices will be on display and
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anyone from industry, labor, government or the public generally with information about the 
latest techniques in job training.

Labor and management will always be antagonists at the bargaining table, and 
there is nothing wrong with that. But they have many areas o f mutual interest. These can be 
encouraged without diminishing the vigor o f the bargaining process. Indeed, it can help. That 
fe what we are trying to do at Automation House through the Foundation.

I regret more than I can say that I could not enjoy the opportunity o f telling you 
o f  these activities in person. At least I believe I have a valid excuse for not attending. Please 
accept my very best wishes for a most successful conference.

Thank you.
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L a b o r  R e la tio n s  L a w : A n  A ssessm en t
Benjamin Aaron

Any survey o f the present state of labor relations law in the United States must 
take account, at the outset, o f a t least four major characteristics which, in this particular 
combination, distinguish it from that o f other industrialized countries. First, despite its com- 
mon-law origins, in almost all significant details it has been created by statute rather than by 
the gradual accretion o f judicial decisions. Second, it is of relatively recent origin, the oldest 
significant statute presently on the books being the Norris-LaGuardia Act, which was adopted 
in 1932. Third, those labor relations laws o f the greatest importance are federal laws, ana 
the authority of the several states over labor-management relations has been almost complete­
ly eroded by the doctrine of federal preemption. Fourth, although the single most important 
principle underlying what we choose to call our "national labor policy” is the commitment to 
"free" collective bargaining in the private sector, the United States has a more comprehensive 
and bewildering array o f restrictive laws regulating the relations between employers and unions 
than does any other industrialized country.

There are several other significant features of American labor relations law which, 
if not as unique as those already mentioned, nevertheless have a substantial impact upon col­
lective bargaining in this country. In typically pragmatic fashion each of the several federal 
statutes was enacted to deal with one or more specific problems; but, unfortunately, almost 
none of these has taken sufficient account, if any, of the need to accommodate the new law 
with the policies and procedures of those already on the books. As a result, we have built 
up, not an integrated and internally consistent body of federal labor relations law, but a 
collection of individual statutes that are mutually inconsistent in some important particulars, 
that overlap in others, and that manage, nevertheless, to leave some vital areas of labor- 
management relations totally uncovered or covered inadequately.

Partly as a consequence of these developments, Congress hast assigned much of 
the task of administering the various labor relations laws to a number of administrative tri­
bunals, independent agencies, and executive departments. The Supreme Court has added to 
the decentralization of decision-making by construing some statutes as requiring judicial 
deference to awards rendered by private arbitrators.

In my talk I shall illustrate with appropriate examples the impact of American 
labor law on collective bargaining. My thesis is that the time has come to review the entire 
body of this law: to enunciate or redefine policies in certain critical areas, to repeal un­
necessary legislation, to reconsider questionable judicial and administrative doctrines, and at 
least to oegin thinking about the possibility of drafting a comprehensive, internally con­
sistent labor code

Federalism and Labor Relations Law

Within the past 30 years, Congress and the Supreme Court have gone a long way 
toward establishing federal law as the supreme and exclusive instrument for dealing with all 
but the most minor labor disputes. The constitutionality of that arrangement is now beyond 
challenge: it rests upon the Supremacy Clause of the United States Constitution and upon 
the indisputable power of Congress to legislate in respect to conduct "affecting commerce.” 
The manner in which Congress has exercised that power, however, as well as the construction
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placed upon its enactments by theSupreme Court, have created serious doubts in the minds 
(ft many persons about the wisdom of the resulting policy.

The passage of the Wagner Act in 1935 heralded the end o f diverse local con­
trols o f  labor-management relations and the beginning of a national labor policy uniformly 
applicable throughout the nation. Whatever doubts may originally have existed concerning 
the necessity or desirability o f a national policy inevitaoly gave way before die increasing 
evidence of the inrnaet o f local labor disputes on enterprises sind activities h r  removed bom 
the scene of actual conflict. But the extent to  which die states are precluded from passing 
supplementary legislation covering labor-management relations, or to which their courts are 
barred from affording remedies neither specifically permitted ;hor prohibited by federal law, 
has been a subject o f  continuing debate.

Thus fir, however, Congress has • efused to abolish an exception to the uniform 
national policy that it  incorporated with die 1947 Taft-Hardey amendments to the NLRA. 
Section d(a)(3) of the amended Act permits the voluntary execution o f union-ehop agree­
ments, with certain safeguards. Section 14(b) provides, however, that states or territories 
may prohibit the execution or application of agreements requiring membership in a labor 
organization as a condition of employment. The ̂ constitutionality o f this provision has been 
sustained against attacks by labor umons, and the rather mild endorsement by the present 
Administration of a proposal to repeal Section 14(b) has been insufficient thus far to secure 
congressional adoption of that amendment.

Apart from the emotional and irrational reactions that public debate o f union 
security clauses invariably engenders, the basic case against Section 14(b) is that it is illogical, 
untidy, and unnecessary. If a uniform national policy of labor-management relations is 
desirable, then it makes no sense to exempt from that policy one o f the most explosive of 
all collective-bargaining issues. Moreover, the present rule produces uneven results: a na­
tional agreement between a union and a large corporation with plants in many states provides 
the same basic benefits to bargaining-unit employees in all plants, but denies the union the 
benefit of a negotiated union-shop and checkoff provision in those states with right-to-work 
laws. To add to this inequality of treatment, the Railway Labor Act, amended in 1951 to 
authorize union-security clauses similar to those permitted under the NLRA, contains no 
provision corresponding to Section 14(b) and supersedes all contradictory state laws appli­
cable to railroad and airline employees. Finally, Section 14(b) provides no real protection to 
individual workers against abuse ot power by their bargaining representative. All it can do is 
make the union leu effective in dealing with the employer.

Equally inconsistent with a national labor policy for rail transportation are state 
"full-crew" laws reauirins interstate carriers to employ a minimum-size engine and train 
crews operating within their borders. These laws were all enacted many years ago, and have 
repeatedly been sustained by the Supreme Court against charges that they violated the Four­
teenth Amendment and the Commerce Clause. The national interest is not well served, how­
ever, by allowing a minority of states to prevent ad hoc adjustments to technological change 
by Procrustean rules laid down in archaic statutes.

Other reservations of state power in the labor relations field governed by the 
LMRA are more easily defended. As the Court pointed out in San Diego Building Trades 
Council u. Garmon (1959), states have been permitted “to grant compensation for the con­
sequences, as defined by the traditional law o f torts, of conduct [growing out of a labor 
dispute] marked by violence and imminent threats to the public order." They have also been 
permitted to enjoin this type of conduct. This is "because the compelling state interest, in
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the scheme of our federalism, in the maintenance o f domestic peace is not overridden in the 
absence of clearly expressed congressional direction.” Similarly, power to regulate has not 
been withdrawn from the states “where the activity regulated was a merely peripheral con­
cern”  o f the LMRA, or “where the regulated conduct touched interests so deeply rooted in 
local feeling and responsibility that, in the absence o f compelling congressional direction,” 
an inference that Congress had deprived the states o f power to act would not be warranted.

However, as Justice Frankfurter observed in International Association o f  Ma­
chinists v. Gonzales (1958), “the statutory implications concerning what has been taken from 
die States and what has been left to  them are o f a Delphic nature, to  be translated into con­
creteness by the process o f litigating elucidation.” This process is a continuing one, and it 
has not always been easy to understand why the Court has permitted the states to  act in 
some areas after having broadly prohibited exercise o f state power in others. In the Garmon 
case, in which the doctrine o f  federal preemption achieved its most luxuriant growth, the 
Court declared that “when an activity is arguably subject to Sec. 7 or Sec. 8 o f the Act, the 
States as well as the federal courts must defer to the exclusive competence of die National 
Labor Relations Board if the danger o f state interference with national policy is to  be 
averted.” Yet the Court has recently ruled-in Linn v. United Plant Guard Workers (1966)- 
that a state court does not lack authority to entertain an action for defamation arising out 
o f a labor dispute nor to award damages when the complainant can show that the defama­
tory statements were circulated with malice and caused him damage.

In two other kinds of disputes that are “arguably subject to Sec. 7 or Sec. 8 of 
the Act,” and hence presumably within the primary jurisdiction o f the NLRB, the Supreme 
Court has decided that neither state nor federal courts, nor private arbitrators, “must defer to 
the exclusive competence” o f the Board. Section 301(a) of the LMRA provides that suits 
for violation o f contracts between employees and unions in industries affecting commerce 
may be brought in an appropriate federal district court without respect to  the amount in 
controvert or to the citizenship o f the parties. Some suits based on an alleged breach of 
contract involve conduct that is also arguably or admittedly an unfair labor practice; for 
example, the breach may consist of a violation of a contractual provision not to discriminate 
against employees for privileged union activity. If the accusation of contract violation is 
also an arbitrable grievance, the aggrieved party may submit the issue to arbitration, rather 
tluui Ale a charge of unfair labor practice with the Board. If the complaint is not arbitrable, 
the aggrieved party may sidestep the Board and exercise his federal right under Section 301 
to sue his opponent in court.

However, as held in Textile Workers Union v. Lincoln Mills (1957), disposition 
of the dispute by arbitration, or its adjudication by a federal or state court, remits from the 
application of a new body o f federal substantive law, fashioned by the federal courts, under 
the guidance of the Supreme Court, in obedience to the congressional mandate inferred from 
Section 301 of the LMRA. Thus, preexisting state laws that would have left to  the state 
courts the discretion to refuse either to order arbitration o f a grievance or to enforce an 
arbitrator’s award, are no longer effective to the extent that they conflict with substantive 
federal law. By the same token, although state courts may assert jurisdiction over suits for 
breach of contract brought under Section 301, they must apply federal law.

The statutory scheme under the Railway Labor Act is substantially different.
The law creates rights ana imposes duties similar to those established by the NLRA, but it 
does not denominate any conduct by employers or unions as an “unfair labor practice,” 
and neither the National Labor Adjustment Board (NRAB) nor the National Mediation Board 
(NMB) has functions or powers similar to those of the NLRB in unfair labor practice cases.
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Ob'*-: \VK
Unsettled controversies growing out o f the interpretation or application o f col- 

lective agreements (commonly known as "minor disputes”) ate referred to tne NRAB, which 
has the powers o f a  compulsory arbitration board. The parties may, however, anraKHA by 
mutual agreement their own private arbitration machinery (called a system board o f  adjust­
ment) as a substitute lor the NRAB. With few exceptions, state and federal courts are pre- 
duded from entertaining actions for declaratory judgments to  construe collective agreements 
under the R LA /

Still a different arrangement is applicable to  airline employees. In 1936 the RLA 
was extended to include the air transport industry. The one section o f  the Act not made 
applicable was that dealing with the NRAB. I.istead, Section 204 o f  the amended Act re- r 
quires carriers and unions representing their employees to establish boards o f adjustment for 
the settlement of grievances.

The Supreme Court has held in International Associations o f  Machinists v.
Central Airlines, Inc. (1963) that a contract executed under Section 204 is to  be interpreted 
said enforced according to federal law; “for it would be fatal to  the jgoals o f the Act if a 
contractual proviaon contrary to the federal command were nevertheless enforced under 
state law, or if a contract were struck down though in furtherance o f the federal scheme.”

In the present state of labor relations law, three questions concerning federal- 
state relations are paramount: First, is it desirable or possible to develop a broad statutory 
policv applicable to  all the situations previously discussed, that will dispose o f most o f the 
une-arawing problems created by preemption aoctrine? Second, whether Congress promul-

gites such a policy or, as is more likely, continues to abdicate its authority in this area in 
vor of the courts, should the states be accorded more or less power than they presently 

have to apply their own procedural and substantive laws to labor disputes occurring witnin 
their boundaries? Third, is there any justification for differing degrees of federal control over 
labor-management relations under the LMRA and the RLA? Is there, indeed, a continuing 
need for two separate statutes?

Meanwhile, it has become increasingly apparent that Congress lacks both the 
talent and the will to  deal with the “formidable intellectual and political difficulties" of 
allocating power between state and federal governments, and the courts have necessarily had 
to fill in the gaps and reconcile conflicts in statutory policies on a case-by-case basis. The 
result is a patchwork quilt o f decisional law, with some parts notably out o f harmony with 
others.

Rights o f Individual Employees

At common law the individual employee’s rights amounted to little more than 
his largely illusory right o f “freedom of contract.” Modern statutes have guaranteed him 
protection against hostile discrimination for union activity or on grounds of race, creed, 
color, sex, national origin, and age. Even these protections are not uniformly provided, and 
may be limited or entirely absent in certain industries, occupations, establishments or 
localities.

The more fundamental protections against arbitrary or unfair treatment in the 
matter of promotions, remuneration, dismissal, and retirement are provided, however, if  at 
all, by a collective agreement negotiated between the union, as exclusive bargaining repre­
sentative of all employees in the appropriate unit, and the employer. Section 301 o f the 
LMRA treats these agreements as contracts that may be enforced by the principal parties-



the employer and the union-ogainst each other. But what, if  any, rights established by a 
coll&ctiveagreenient become vested in each individual employee add can be asserted and 
enforced by him, irrespective o f  the union’s approval or opposition? Utis question, with its 
many ramifications, has given rise to some of the most perplexing problems in contemporary 
labor relations law.

The question also raises a fundamental issue o f policy. As we shall see,rights 
o f individual employees have been treated quite differently under the RLA than tinder die 
LMRA. I t is important to  inquire whether these differences are necessary or desirable.

411 that can be said with certainty about individual employee rights under either 
statute is that the law is still far from settled. Startingwith the premise that a  labor otgani> 
ration which derives from federal law its r ig h to f exclusive representation o f all employees in 
the appropriate bargaining unit (NLRA) or craft or class (RLA), and thus owes a duty fairly 
to represent all employees in the unit, the Supreme Court has enforced that duty in appro- 
priate cases, the majority o f  which have involved racial discrimination by unions covered by 
either the NLRA or the RLA. And despite the provisions in both statutes for the referral 
of disputes arising thereunder to  administrative agencies (i.e., the NLRB, the NMB, and the 
NRABj, the Court has ruled that when these agencies have been unable or have failed to 
provide the necessary protection against illegal discrimination by unions, or by unions and 
employers acting in collusion, the affected employees may obtain redress in tne form of an 
injunction or damages directly from the courts.

At the same time, the Court has recognized that in bargaining on behalf of large 
numbers of employees, many of whom have differing long-term interests and immediate 
objectives, a union must be allowed to make compromises which, in its judgment, are in the 
best interests of the majority and which, equally importantly, strengthen its own institutional 
position. Thus, in Ford Motor Co. v. Huffman (l953)the Court has unanimously held that 

a wide range of reasonableness must be allowed a statutory bargaining representative in 
serving the unit it represents, subject always to complete good faith Mid honesty of purpose 
in the exercise of its discretion.”

In the day-to-day administration of the collective agreement, however, and 
especially in the handling of individual grievances, questions concerning “he propriety of 
union conduct and the rights of employees to the benefits of the agreement assume a baf­
fling subtlety and complexity. Underlying these questions is the stul-untesolved issue of the 
nature of the collective agreement itself. To say that it is, among other things, an enforce­
able contract does not entirely dispose o f the problem. Clearly, the union and the employer 
have the right to enforce the terms of the agreement against each other; hut what o f tne 
rights of individual employees? Is it true, as contended by Professor Summers, that “ the 
individual employee has rights under the collective agreemrnt, the enforcement of which are 
not subject to  the union’s exclusive control,” and that "the union and the: employer cannot 
block the enforcement of these rights by agreeing between themselves th i: those rights can 
be compromised or ignored without the individual's consent or authorizaton” ? Is Professor 
Cox more persuasive in arguing that the union should be given a free hand to  evaluate the 
individual’s claim in the collective interest, and therefore must be allowed to  refuse to 
process the grievance, so long as it acts in good frith? Or is it possible to adopt a middle 
course, as • rged by Professor Blumrosen, and permit individual employees to  compel unions 
to process grievances involving only the “critical job interests” o f discharge, compensation, 
and seniority?

Adoption o f one of these theories, or perhaps of another, is onJ/ the first step



y t

In jailing with the practical problems arising under the collective agreement. To illustrate 
the nature o f these problems, let us consider two hypothetical cases. In the first, suppose tha t ; 
an individual grievance arising out o f an allegedly unfair dismissal is rejected by the union, 
after investigation, on the ground that the discharge was for just cause. Suppose further that 
die grievant suspects that the union has not represented him in good faith, out has colluded 
with the employer to  secure his discharge for some reason unconnected with union member­
ship or nonmembership. In the second, suppose that the grievant’s wage or seniority is 
processed by the union but is dropped or compromised without the grievant’s consent and 
against his wishes, or is handled in an allegedly inept or negligent fashion. What channels o f  
relief, if any, are open to the grievant in each of these situations?

To this question administrative agencies and courts have provided a bewildering 
array o f answers, many of them based on mutual y exclusive theories. Moreover, die law which 
has developed under tne Railway Labor Act is again in some respects entirely different from 
that which has evolved under the Labor-Management Relations Act.

Let us first consider the situation under the RLA.

Exclusive o f claims o f unlawful discharge or discipline, the majority o f "minor 
disputes” submitted to the NRAB involve “time claims’ -demands for money under the compli­
cated wage payment rules that prevail in the industry. It has long been the practice of the 
parties to compromise these claims without the prior knowledge or consent of the employees 
involved. In Elgin, Joliet & E. Ry. v. Burley (1945) the Supreme Court held that the bargain­
ing agent must be authorized to act on behalf o f an employee "in some legally sufficient way” 
before it can compromise his claim without his knowledge or permission.

A very high percentage o f railroad workers are union members, and most, if not 
all, railroad unions have authorization provisions in their constitutions and bylaws; thus, in 
practice, time claims by individual employees are regularly compromised witnout their prior 
knowledge or express approval. Accordingly, an employee’s chances of upsetting a settlement 
o f a time claim on the ground that his union represented him incompetently or unfairly are 
virtually nonexistent.

In the discharge case which the union refuses to handle the grievant has a theo­
retical but wholly illusory right to carry his grievance to the NRAB for final disposition.
In practice, however, the grievance is invariaoly rejected on procedural grounds by the NRAB, 
because the union and employer representatives on the Board simply reiterate the positions 
o f the employer who discharged the grievant and o f the labor organization that refused to 
handle the grievance. Consequently, the grievant has only one practical course to follow: 
he may abandon the attempt to  secure reinstatement witn or without back j
sue the employer for damages for wrongful discharge.

pay and, instead,

In the case of wrongful discharge, the Supreme Court has recognized an excep­
tion to rule that the NRAB has exclusive jurisdiction over “minor disputes.” In Moore v. 
Illinois Central P.. R. (1941) it explained the reason as follows:

A common-law or statutory action for wrongful discharge differs 
from any remedy which the [Adjustment] Board has power to 
provide, and does not involve questions o f future relations between 
the railroad and its other employees. I f  a court handling such 
a case must consider some provisions o f a collective-bargaining
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I agreement, its interpretation would of course have no binding effect
I on future interpretation by the Board.

I Even under this reasoning, however, the grievant’s chances o f securing a court
I determination o f the merits o f his case are not certain. The cause o f action for wrongful dis-
I charge is created by state law, not by the Railway Labor Act. I f  the state law requires an
I employee to  exhaust his remedies under the contract grievance procedure and the RLA be-
I fore bringing suit for wrongful discharge, he must comply; and this process might take years.
I State laws on this question are far from uniform: some do not require exhaustion; others
I do hot; and in at least one an employee may not maintain a cause o f action for damages for
I wrongful discharge under any circumstances.

I A final and often insurmountable obstacle in the gpievant’s path to  relief is die
I doctrine o f election o f remedies, which holds, in effect, that he may proceed either under the
I RLA for reinstatement or under state! law for damages, but may not do both. Thus, if'a
I state law governing the damage action requires the prior exhaustion o f contract-statutory
I remedies under the RLA, the grievant will automatically be precluded by the election-of-
I remedies doctrine from bringing the action for damages after he has exhausted the contract-
I statutory procedures for securing reinstatement.

I The law governing these types of cases under the Labor-Management Relations
I Act has developed differently. Section 9(a) of the NLRA, as amended by the LMRA, pro-
I vides that a union designated or selected as collective bargaining representative by a majority
I of employees in the appropriate bargaining unit shall be “the exclusive representative o f all
I employees . . .  for the purposes o f collective bargaining in respect to rates of pay, wages,
I hours of employment, or other conditions of employment.” This plenary authority is
I limited in the following manner:

I Provided, that any individual employee or group o f employees shall have
I the right at any time to present grievances to  their employer and to  have
I such grievances adjusted, without the intervention o f the bargaining
I representative, as long as the adjustment is not inconsistent with the
I terms o f the collective-bargaining contract or agreement then in effect:
I Provided further, that the bargaining representative has been given oppor-
I tunity to  be present at such adjustment.

I The NLRB did not, until quite recently, assert jurisdiction over the employee's complaint un-
I less it involved activity protected by Section 7, in which case the employee could fife an
I unfair labor practice charge against the union, the employer, or both. The relief available
I to the employee would then be limited to  reinstatement with back pay in accordance with
I the Board s rules. Assuming the Board to be without jurisdiction, the employee could sue
I the employer for damages for wrongful discharge; sue the union for breacn o f its duty of
I fair representation; or sue for an injunction either to compel the employer to arbitrate his
I grievance or to compel the union itself to appeal the grievance to  arbitration.

I Here, again, court decisions lack uniformity and are based on conflicting theo-
I ries. Although individual plaintiffs have been successful in a minority o f cases, judgment has
I generally been in favor of the defendant employer or union. In some instances the em-
I ployee has relied upon the proviso to Section 9(a) o f the NLRA. According to the majority
I view, however, as expressed by the Second Circuit in Black-Clawson Co. v. International
I Association o f  Machinists (1962), this proviso does not confer “an indefeasible right upon
I the individual employee to compel compliance with the grievance procedure up to and



including . . . arbitration” ; rather, it merely sets up “a buffer between the employee and bis 
union ‘permitting* the employee to take his grievances to the employer, and ‘authorizing* the 
employer to hear and adjust them without running afoul o f the ‘exclusive bargaining repre­
sentative’ language o f the operative portion o f section 9(a).”

I f  the employee relies upon the grievance and arbitration procedure of the col­
lective agreement, rather than on the Section 9(a) proviso, he is likely to  be rebuffed in his 
efforts to  compel arbitration On the theory that these procedures usually state that only die 
anion may demand arbitration. Suppose, then, that the employee sues the employer under 
state law for damages forwrongful discharge. Under the prevailing state laws, employees 
have alsO usually been unsuccessful either in suing die employer for wrongful discharge w  in 
bringing an action against the union for breach o f its fiduciary duty of fair representation.

These state court decisions have been substantially affected, however, if not 
rendered completely irrelevant, by recent developments. The first and most important is the 
rapid growth o f case law under Section 301 o f tne LMRA, which provided the basis for a 
new body o f substantive federal law governing the enforcement o f collective agreements. In 
Humphrey v. Moore (1964) the Supreme Court held that an employee may sue his union 
under Section 301 for violation of nis contractual rights. The case was a class action by 
employees for injunctive relief against implementation o f the decision o f a union-employer 
grievance committee, made pursuant to contractual procedure, which deprived the employees 
of their seniority rights and threatened to result in their discharges. In ruling against the 
plaintiffs on the m&its, however, the Court majority reaffirmed the principle first enunciated 
in the Huffman case and added: “Conflict between employees represented by the same union 
is a recurring fact. To remove or gag the union in these cases would surely weaken the 
collective bargaining and grievance processes.”

In Smith v. Evening News Association (1962) the Supreme Court decided that a 
suit for breach of contract may be brought under Section 301, even though the act com­
plained o f is arguably or admittedly an unfair labor practice; but so far as the individual 
employee is concerned, the barriers to  such a suit are as formidable as ever, and perhaps 
more unyielding than before. In Republic Steel Corp. v. Maddox (1965) the Court held that 
an employee who brought suit for severance pay allegedly due him under a collective agree­
ment, without first exhausting the contract grievance ana arbitration procedures, was barred 
from maintaining the court action. The Court’s opinion stated the prevailing rule to be that 
“unless the contract provides otherwise . . .  the employee must afford the union the oppor­
tunity to  act on his behalf.”

Although the Court strongly hinted that the same principle should apply to  
discharge cases arising under the RLA, it has so far declined to overrule contrary precedents.

A second development that may affect the rights of employees covered by the 
NLRA, who are discharged or discriminated against for reasons unconnected with union 
activity, is the doctrine adopted by a majority of the NLRB in Miranda Fuel Co. (1962) and 
explained by them as follows:

Section 7 [of the NLRA] . . .  gives employees the right to be free from 
unfair or irrelevant or invidious treatment t»y their exclusive bargaining 
agent in matters affecting employment. This right of employees is a 
statutory limitation on statutory bargaining representatives, and we con­
clude t h a t . . .  labor organizations, when acting in a statutory repre­
sentative capacity, [are prohibited] from taking action against any



The case in which this doctrine was first enunciated did not involve racial dis­
crimination, but there is some reason to suppose that the Board majority had that problem 
uppermost in its mind. Historically, the Board has avoided or temporized with problems of 
racial discrimination by unions ana employers, and Congress has repeatedly refused to  pro­
scribe that form of dtariminatian in labor legislation. Increasing pressure has been put on 
file Board in recent years to  change ita policies in this regard, and it has responded affirma­
tively in a variety of ways, Not long alter announcing its decision in the Miranda case, the 
Board in Hughes Tool Co. (1964) applied the same doctrine for die first time to  a  situation 
involving racial ditcrimimdbn.

I f  the Miranda doctrine were to  become established, it would obviously have a 
profound effect upon rights o f individual employees, as well as on the liabilities o t employ­
ers and unions, under the NLRA. An employee claiming that hit bargaining representative 
had, for any reason, not represented him fairly in the administration o f the collective agree­
ment could file an unfair labor practice charge against the union with the NLRB. Not only 
would the number o f cases coming within the Board's jurisdiction be greatly increased, but 
the prevailing concept of the union's control of the grievance procedure would almost cer­
tainly be revised.

At first it seemed doubtful that the Miranda doctrine would prevail. Enforce­
ment o f the Board's order in that case was denied by the influential Court o f Appeals for 
the Second Circuit. In United Rubber Workers, Local 12 v. NLRB  (1966) the Fifth Circuit 
held, however, contrary to the Second Circuit’s ruling in Miranda, that a union’s failure to 
represent bargaining-unit employees fairly, by refusing to process grievances based on well- 
founded charges o f  racial discrimination, restrained the grievants in the exercise of their 
Section 7 rights in violation o f Section 8(b)(1)(A) o f the NLRA. The court also concluded 
that if an employee’s complaint of unfair treatment at the hands o f the union is made inde­
pendently of a charge o f contract violation, the issue thus raised falls within the exclusive 
jurisdiction o f the NLRB.

This latter proposition was expressly rejected, however, by the Supreme Court 
in Vaca v. Sipes (1967), which dealt with the question o f an employee’s remedy after his 
attempt to exhaust the grievance procedure had been frustrated oy the union’s decision not 
to carry the grievance to arbitration. Without approving or disapproving Miranda, the Court 
held that the NLRB does not have exclusive jurisdiction over questions o f  fab representation; 
that both state and federal courts have jurisdiction over such cases; but that federal law 
must be applied. Under that law, the employee must exhaust the contractual grievance 
procedure, if any, before bringing suit against his employer for breach o f contract? and in 
order to recover damages he must first prove that the union has violated its duty of fair 
representation.

Individual reactions to all the developments reviewed in this section are apt to 
depend upon the kinds of assumptions one makes about cases. In some instances the union 
appears to have exercised its control over the grievance procedure in an almost unbelievably 
arbitrary way; in others, the employee’s claim of unfair treatment seems to  have been too 
flimsy to warrant serious attention. But in most o f the cases the relative merits o f the 
competing equities are more evenly balanced, and we are left with a direct and often irrecon­
cilable conflict between the union s institutional objectives and the rights and interests o f its 
individual members or constituents! Despite the desirability of developing a general principle
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applicable to all aituatiom  o f this typc( none o f those yet su rested  is entirely satisfactory.

Employer Responses to Economic Strikes

The typical “economic strike”-so  called because it is not provoked by an em- 
ployer’s unfair labor practice-occurs when the parties have bargainee1 to  an im pute duer die 
terms o f a collective agreement. Traditionally, the battle has not began until the union has 
called die employees out on strike; thus, unions have held the initiative, and therefore the 
advantage in at least the initial phases o f  economic conflict. They have controlled die timing 
and, less,frequendy, the duration of work stoppages; employers, on the other hand, have 
been limited for the most part to defensive responses. Tnese have usually consisted in simply 
remaining; closed and seeking to outlast the union in a test o f  economic strength, or in con­
tinuing to  operate with temporary or permanent replacements. Prior to  and m anticipation 
n f  d strike, employers have somedmes stockpiled production inventory; V

None of these defensive weapons has proved generally satisfactory to  employers. 
Remaining closed for the duration o f the strike may impose greater costs on the employer 
than he can sustain. Hiring replacements may exacerbate the dispu te and make settlement . 
more difficult; moreover, replacements may be hard to  find and expensive to  train. The 
value of stockpiling depends on a variety of factors, including the nature o f the product, the 
constancy of production and o f demand, and the duration o f the strike.

In recent years some employers have sought to  seize the initiative from unions 
by locking out employees before the union could call them out on strike. Others have re­
sorted to mutual aid pacts to enhance their financial staying power. Each o f these tactics 
merits some attention.

With few exceptions, the Board has usually held lockouts by individual employers 
to be unfair labor practices. Recent developments, however, have brought significant changes 
in the applicable law.

The most common form o f lockout today is the multi-employer lockout, which 
occurs when nonstruck members of the bargaining group lock out their employ- es in re­
sponse to a “whipsaw” strike against a single member. In NLRB v. Truck Drivers Local 449 
(1957) the Supreme Court held that in these circumstances the lockout is not an unfair labor 
practice under the NLRA. The Court reasoned that inasmuch as multiemployer bargaining 
Is lawful under the NLRA, multiemployer lockouts must be permitted to preserve the sta­
bility of the unit. Recognizing that “conflict may arise . . .  between the right to strike and 
the interest of small employers in preserving multiemployer bargaining as a means of bargain­
ing on an equal basis with a large union and avoiding the competitive disadvantages resulting 
from nonumform contractual terms,” the Court declared that the ultimate problem is the 
balancing of the conflicting legitimate interests.”

In NLRB v. Brown (1965) the Court reaffirmed the validity o f multiemployer 
lockouts; but in so doing it appears to  have broadened considerably the range of circum­
stances under which these lockouts were previously thought to be permitted by the Buffalo 
Linen decision. In the Brown case the multiemployer bargaining unit consisted o f retail food 
stores. After an impasse had been reached between the employers’group and the union over 
the terms of a new agreement, the union struck one store and all o f  the others locked out 
their employees, on the ground that a strike against one was a strike against all. The un­
usual feature of the case was that the nonstruck stores continued to operate, through the 
use of managerial personnel, their relatives, and a few temporary employees. After a new



ited and all employees had returned to  work, the union charged the 
employer group with having violated Section 8(a)(1) and (3) o f the NLRA.

The NLRB held that the employers had violated the NLRA, not because they had 
acted either out o f hostility toward the union or in reprisal for the whipsaw strike, but because 
their conduct “carried its own indicia of unlawful intent, thereby establishing, withoittmore, 
that the conduct constituted an unfair labor practice.” A majority o f the Supreme Court dis- 
agreed, observing that “where, as here, the tendency to discourage union membership is com­
paratively slight, and the employer's conduct is reasonably adapted to  achieve legitimate |  
business ends or to  deal with business exigencies, we enter into an area where the improper 
motivation o f the employer must be established by independent evidence.. . . ”  The Court 
majority concluded that such evidence was lacking in this case.

The majority approached the problem as a “judgment as to  the proper balance to 
be struck between conflicting interests.” Starting from tne premise that a single struck employ­
er may lawfully continue operations with temporary or permanent replacements, it reasoned 
that nonstruck employers will not lock out unless they too may continue to  operate; other­
wise, they will lose business and patronage to  the struck employer. But if  the integrity o f the 
multiemployer unit is to  be preserved, the nonstruck employers must lock out their employees 
when any member is struck; therefore, continued operation with temporary replacements 
becomes a necessity.

It is apparent that the Court will now find justification for a lockout that is not in 
defense of the integrity of a multiemployer unit. American Ship Building Co. v. NLRB  (1963), 
decided the same day as the Brown case, involved a single employer, who shut down his ship­
yard following a bargaining impasse over a new contract, claiming this action was necessitated 
by lack o f work due to customers’ fears o f a work stoppage. The union, which had given 
assurance that there would be no strike and had offerea to extend the existing contract, charged 
the company with unfair labor practices designed to force the union to  abanoon its contract 
demands. Tne NLRB found, by a divided vote, that the employer had no reasonable fear of 
a strike, and that his use o f the lockout as an “offensive” economic weapon violated the sta­
tute. The Supreme Court unanimously reversed, although three justices concurred with the 
decision for different reasons than those relied upon in the court’s opinion. The latter accepted 
the Board’s factual conclusion, but held that “the employer’s use of a lockout solely in support 
of a legitimate bargaining position is [ n o t ] . . .  inconsistent with the [employees’] right to 
bargain collectively or with the right to strike," and that a violation of Section 8(a)(3) cannot 
be predicated on an “intention merely to bring about a settlement of a labor dispute on favor­
able terms.”

The Brown and American Ship Building cases raise several interesting questions. 
First, how realistic a balance can be struck between the conflicting legitimate interests involved 
in lockout cases? If  the union must show that the employer lacked both a “legitimate bargain­
ing position” and “an intention merely to bring about a settlem ent. . .  on favorable terms” 
before the balance is struck in its favor, the act of balancing will be pure formality and the 
lockout will almost invariably be permitted. If, however, as is suggested in the Brown case, 
the employer’s resort to a lockout must be “reasonably adapted to achieve legitimate business 
ends,” there is more leeway for balancing. Finally, if the tendency of the lockout to  discourage 
union membership is also thrown into the balance, and in other cases is regarded more seriously 
than it was by the Court in the Brown case, the balancing of conflicting legitimate interests is 
likely to be an exercise of considerable delicacy.

Second, who is to do the balancing: the Board or the courts? In the American 
Ship Building case the Court found that the NLRB had “in essence, denied the use o f the 
bargaining lockout to the employer because o f its conviction that use o f this device would 
give the employer 'too much power.’ ” The Court held in this case and in Brown, as it has
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held before, that the Board lacks “a general authority to  assess the relative economic power 
o f the adversaries in the bargaining process and to  deny weapons to one party or the other 
became of its assessment o f that party’s bargaining power.” These precedents, pins the 
Board’s proclivity for developing “per se rules,” which have not generally been well received 
by die courts, suggest that tne u tter will continue to  exercise an independent judgment on 
these matters.

Finally, to  what extent, if  any, is the decision in the Broum case applicable to 
concerted activities by employers who are not members o f  a multiemployer bargaining unit? 
The problem is illustrated by die case of Detroit Newspaper Publishers Association v. NLRB 
(1965). Two Detroit newspapers, the Free Press and tne News, began separate bargaining 
sessions with the same union. The News obtained a  promise from the Free Press mat it 
would not yield on three specific issues; in return, the News agreed to  lock out its employees 
if  the Free Press were struck. The Free Press was struck, and the News suspended publica­
tion, even though i* still bargaining with the union.

The Board held, prior to  the Supreme Court’s decisions in the Brown and Ame­
rican Ship Building cases, that the News had committed an unfair labor practice because the 
two newspapers did not consdtute a multiemployer unit. The Sixth Circuit, acting on the 
case after the two Supreme Court decisions had been announced, found no proof of unlaw­
ful motivation in the form o f antiunion animus or avoidance of collective bargaining, and 
vacated the Board’s order. The Supreme Court vacated the judgments o f both the Board and 
the court of appeals, and instructed the latter to remand the case to the Board for further 
consideration m light o f the American Ship Building case. What this action by the Court 
portends nobody knows; but the Court may have felt that the multiemployer lockout doc­
trine was inapposite in this context.

Historically, the lockout was) a classic device to punish employees for concerted 
activities and to crush unions. In the contemporary context, however, it clearly has its 
legitimate uses. Of course, any lockout is likely to  have a dampening effect on the ardor 
of some employees in the exercise o f their right to engage in concerted activities; but surely 
this is only one element, and not a very substantial one, to  be weighed in the balance of 
conflicting legitimate interests. Neither the Brown nor the American Ship Building decisions 
have dealt crippling blows to unions; rather, they seem to have restored to  some employers 
a limited freedom of action too long denied them.

The Detroit Newspaper Publishers case, however, seems clearly distinguishable, 
even if  one ignores the absence of a multiemployer bargaining unit. The secrecy o f the pact 
between the two employers raises a serious issue; for it is highly desirable, if not an essential, 
aspect o f good-faith bargaining, that each party advise the other o f what it may do in the 
event o f  strike or lockout. Also, the attempt by one employer to affect the wage structure 
in another bargaining unit raises the possibility of antitrust violations, for reasons to be dis­
cussed in the following section. Finally, it appears from the record in this case that no 
bargaining impasse hao been reached in the negotiations between the union and the News 
when the latter initiated the lockout. Permitting either party to resort to economic force 
prior to impasse is inimical to  the public interest in the peaceful settlement of labor disputes 
through collective bargaining.

Employer mutual-old pacts, although serving the same objectives as multiemployer 
lockouts, not only constitute a completely different tactical device, but also, because they 
have so far been confined to the railroad and airlines industries, offer an illuminating com­
parison between the public policies served by the Railway Labor Act and by the LMRA.



economic assistance to  the struck ■ 
carrier bv nonstruck carriers. Under the airlines agreement, the nonstruck members are 
obligated to  torn over to  the struck carrier increased revenues, less increased costs, derived 
from carrying the struck carrier’s traffic. Under the railroad agreement, each member con* 
tributes to  an insurance Fund. When a member is struck# it is paid amounts sufficient to  
coyer its fined costs and daily expenses. Each nonstruck member must contribute its pro* 
portionate share o f  the cost o f indemnifying the struck carrier.

Neither agreement automatically provides for financial assistance when a member 
is struck; instead, each prescribes the conditions undo: which the right to subsidy may be 
invoked. Under the railroad agreement, the right arises when the strike is contrary to the 
RLA; or is to  enforce demands contrary to recommendations o f an Emergency Board con­
vened pursuant to  Section 10 o f the RLA; or is in resistance to the application o f  Emergency 
Board recommendations. The airlines agreement provides for financial assistance to a carrier 
under the second condition specifieu in the railroad agreement or when a strike is called 
before the pre-strike procedures o f the RLA have been exhausted, or is otherwise “unlawful.’’ 
Both types o f agreement have been upheld by administrative agencies and the courts.

Despite the judicial and administrative approval accorded mutual-aid pacts, the 
decisions were in each instance narrowly circumscribed and cannot be taken as a broad 
license for concerted economic action by employers in the railroad and airlines industries.
The aid agreements are rather ingenious devices to  provide protection for carriers without 
widening the area o f  open economic conflict and interrupting operations throughout the 
industry. This objective is hardly consistent, however, with the tendency in the railroad 
industry in recent years to convert every local dispute into a national issue requiring the 
invocation o f  emergency board procedures.

The RLA obviously places greater importance on the avoidance o f any work 
stoppages than does the LMRA. The emergency disputes procedures o f the latter statute 
have a more restricted coverage, and it does not require the compulsory arbitration of 
grievances. Given the differing emphases o f the two statutes on preventing interruptions of 
work, the protective devices approved for employers under each-aid pacts under tne RLA, 
multiemployer lockouts under the LMRA-have a logical validity. However, the premise that 
any threatened halt in rail transportation is inevitably as dangerous to the economy as a 
“national emergency” under the LMRA deserves far more critical examination than it has 
yet received. There is an urgent need for a detailed review of bargaining nrocedures in the 
railroad industry; in the opinion o f some observers those procedures breea emergencies 
instead o f forestalling them.

Summary and Recommendations

The United States has a variety o f labor relations laws, each enacted to deal 
with specific problems, and none designed for accommodation with all o f the others. Con­
sequently, the growth of these laws has been excessive and unorganized, frequently creating 
new problems as it purported to solve others. The most serious inconsistencies exist between 
the LMRA and the RLA. These inconsistencies are not merely reflections of unique problems 
and practices in the railroad and air transport industries? rather, they reflect substantially 
different policies for which there is no longer a reasonable justification.

The various segments o f  the American economy are now so mutually nter- 
dependent that, so far as labor-management relations are concerned, it is no longer possible



dependent  that, r» far as labor-management  relations are concerned, it is no lot^er possible 
to speak of “social experiments within the insulated chambers afforded by the several states.” 
There are no “insulated chambers.” The extent to which the demands of a truly national 
labor policy can be reconciled with historical states rights in a federal republic is a question 
o f great complexity that requires for its solution a statecraft of the highest order. Congress 
has shown neither the willingness nor the ability to face the problem squarely, much less to 
deal with it effectively.

The continuing prospect o f rising levels o f wages and prices and the growth of 
industry-wide or multiemployer collective agreements having at least an indirect effect on 
product markets reveal the inadequacy o f present antitrust laws to provide even a conceptual 
framework for analysis o f these problem*. In this area the decisions of the Supreme Court 
have obfuscated ana confused rather than clarified. Congress has neglected its own obvious 
responsibility to  establish a new policy adapted to contemporary needs.

It would be unrealistic to assume that Congress will act on any of these prob­
lems unless it is virtually compelled by circumstances to do so, or that it could without 
guidance and a conviction that it was reflecting consensus o f organized labor and manage­
ment, accomplish substantial legislative reforms. In sort, Congress needs help.

Offers o f “help” abound; but, quite naturally, most come from partisans seeking 
special benefits. The basic job to be done-a detailed review of the principal labor laws in 
action-should be undertaken by a neutral commission, preferably with, but if necessary 
without, specific authorization from Congress. The commission should issue findings and 
recommendations, which should then be reviewed and criticized by labor, management, and 
consumer groups. The recommendations should concentrate on possibilities of repealing 
unnecessary laws or specific statutory provisions, eliminating conflicts and inconsistencies 
in present laws, and developing nsw policies if they are required.

Whether from such an effort would emerge a consensus that would encourage 
Congress to act is unlikely but not impossible. Scholars and practitioners alike would leatn 
much from the undertaking, regardless of its legislative conseaucnces. Finally, if the reach 
of this proposal appears to exceed by a considerable margin the probable grasp of accom-

Silishment, we have at least, as Thomas Teed Powell once remarked, the poet’s authority in 
avor of the differential.



COLLOQUIUM

DR. ROBERTS: Our procedure this afternoon will be to get the reactions o f the 
individual panel members to  the presentations of the other panel members. I’m going to ask 
each o f  them to  speak briefly and answer any o f the questions raised, with the exception o f the 
paper by Ted KheeL After we have a go around on tne panel, we’ll take a look at some o f the 
questions that have come in from the floor. So to start we’ll have Ben Aaron.

DR. AARON: I’ll just make a couple o f comments about Jack Stieber’s analysis 
this morning with which mainly I agree. The difference between us is really a matter of detail 
and o f emphasis. I liked very much his notion that it would be a good idea if we could divide 
the kinds o f stoppages by public employees into categories of extreme, moderate, and relatively 
no severity, and govern our policies accordingly. I do not agree with him that it is just about as 
simple as the kinds o f decisions that the National Labor Relations Board makes, nor do I think 
that most state legislatures will be willing to delegate their authority to an administrative body 
within the state. I think there is a kind of inconsistency between the notion that we should have 
a federal law uniformly applicable throughout the states with respect to the right o f public em­
ployees to organize and bargain collectively and with the notion that we should allow experimen­
tation within the states. That is to say, Jack is for limited experimentation within the certain 
guidelines. I’m inclined to think that we ought to have a federal law, but I’m wondering how 
much experimentation will be feasible. I like the idea of experimentation, but I’m not sure that 
it would work out quite as helpfully as Jack seems to  think. But generally speaking, I myself 
feel with Jack and with Nate that it does no good to simply pass a law saying that there will be 
no strike. I'm more inclined to emphasize those procedures that make strikes unnecessary. And 
there are two states, Michigan and Wisconsin, and a few others, where we’ve seen some major 
emphasis on fact-finding and mediation for the first time in a long time. I don't myself feel that 
we’ve had anywhere near the ingenuity and hard work done on these aspects of dispute settlement 
piocedures than we’ve had with respect to others that are so well suited to the public sphere.

DR STIEBER: With regard to  Aaron’s talk, there was one thing that I liked very
much and I think it is very important. As he put it, there is an utter lack o f protection for un­
organized employees in tne United States. This came home to me in doing some work in West­
ern European countries. While we have a great many labor laws, perhaps more than any other 
country, we do not have laws with respect to certain basic conditions of employment tnat other 
countries, who do not have as much labor relations law as we do, do provide through their own 
legislation. For example, we do have the laws in the United States regarding hours of work and 
hours of overtime, and this insures reasonable likelihood that even in unorganized plants where 
there are no contracts, these employees also will have a certain maximum hours and after that 
they will receive overtime. Most European countries go beyond this with regard to these fun­
damental necessities tiiat are guaranteed to employees. For example, most countries guarantee 
certain number of weeks of vacation to all employees regardless of contract, so that in addition 
to hours law they provide that all employees are entitled to, let us say, a week or two weeks* 
vacation.

Now unions and employers are at liberty to negotiate for more liberal provisions,
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