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(2) Any insurer or local insurer making application
to the Corporation in the prescribed manner shall be
granted permanent guaranty status if that application
is certified by the State supervisory authority in the
domiciliary State of the applicant and if that State supcr-
visory authority has met certain national insurance rcgu-
lation standards established by the Corporation in accord-.
ancc with the provisions of this Act: Provided, That
any such State supervisory authority can request that
any insurer be retained on temporary status.

(o) Establishment of standards.—The Corporation shall
establish by regulation, after opportunity for hearing, stand-
ards for insurance regulation that must be met by a State su-
pervisory authority before an insurer can be granted perma-
nent guaranty status in the Corporation. No such standards
shall become clTective until approved by a majority of the
Advisory Committee: Provided, That in promulgating stand-
ards for State insurance regulation the Corporation shall in-
corporate as part of its national standards, insofar as appro-
priale, the standards for regulation, rehabilitation, and liqui-
dation embodied in chapter 80, Wisconsin Session Laws of
19G.

(f) Corporation examination of participating insurers
assigned temporary status.—

(1) The Corporation, through appointed oxamincrs,



shall have thepower to examine any insurer or local in-
surer whose policies are temporarily guaranteed under
this Act, whenever in the judgment of the Corporation
such examination is necessary. In making necessary ex-
aminations of such participating insurers, the Corpora-
tion shall have the power to make examinations as if it
were a State supervisory authority complying with na-
tional standards.

(2) AIll examiners appointed by the Con oration
shall cooperate as far as practicable with the appn priate
State supervisory authorities in conducting any necessary
examinations under this Act. Copies of reports of exam-
inations by examiners appointed b}' this subsection shall
he furnished by the Corporation to the appropriate State
supervisory authorities which shall he aHorded the op-
portunity to comment thereon.

(9) Reports to the Corporation.—Each participating
insurer shall make to the Corporation reports of condition
which shall he in such form, at such time, and shall contain
such information as the Administrator may require. The Ad-
ministrator may require reports of condition to be published in
such manner, not inconsistent with any applicable law, as it
may direct. Every participating insurer which fails to make
or publish any such report within ten days of its due date

shall he subject to a penalty of not more than $1,000 for
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each day of sucli failure, which penalty shall he recoverable

*2 py the Corporation for its use.
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(h) Revocation of guaranty status.—

() Any participating insurer who has attained per-
manent guaranty status may have its guaranty status
revoked if its State supervisory authority so recommends
or if the State supervisory authority concurs in a motion
of revocation made by the Corporation. Tho Corporation
shall give any participating insurer who has attained per-
manent guaranty status thirty days written notice of in-
tention to terminate its guaranty status and opportunity
to correct the deficiencies of its operation which are
stated in that notice as grounds for termination. Any
participating insurer, prior to termination, shall upon
request be granted an opportunity for a hearing which
shall he conducted in accord with the provisions here-
inafter provided.

(2) Any participating insurer who has been granted
only temporary guaranty status may have its guaranty
status revoked whenever the Administrator, with the con-
currence of a majority of the Advisory Committee, shall
find that such participating insurer or its directors or of-
ficers have engaged or are engaging in unsafe or un-
sound practices in conducting the business of the insurer,

the insurer is in an unsafe or unsound condition to con-
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tiinie operations as a participating insurer, or the insurer
has violated any provisions of this Act or any rule, regu-
lation, or order issued ])iirsuant to this Act. Prior to revo-
cation the Administrator shall give the insurer and the
State supervisory authority a statement with respect to
such practices or violations for the purpose of securing
the correction thereof. Unless correction shall he made
within one hundred and twenty days from receipt of such
statement, or such shorter period as may he fixed hy the
Corporation (hut in any event not less than twenty
days) in any case where, the Administrator in his disere-
tion has determined that the insurance risk of the Cor-
poration is unduly jeopardized, or unless within such
time the Corporation shall have received acceptable ns-
surnnees that such correction will he made within a time
and in a manner satisfactory to the Corporation, or in
the event such assurances are submitted to and accepted
hy the Corporation hut are not carried out in accordance
with their terms, the Administrator, if he shall determine
to proceed further, shall give to the insurer not less than
thirty days’ written notice of intention to terminate its
guaranteed status. Such notice shall contain a statement
of the facts constituting the alleged violation or unsafe
or unsound practice, or condition and shall fix a time and

place for a hearing before tho Administrator or before a
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person, designated by him to conduct such hearing, at
which evidence may be produced, and upon such evi-
deuce the Administrator shall make written findings
which shall be conclusive, subject to right of review as
hereinafter provided for. If the Administrator shall find
that any unsafe or unsound practice or condition or vio-
lation specified in such statement has been established
and has not been corrected within the time above pre-
scribed in which to make such corrections, the Adminis-
trator may terminate guaranteed status of the insurer on
a date subsequent to such finding and to the expiration
of the time specified in such notice of intention. Unless
the insurer shall appear at the hearing by a duly author-
ized representative, it shall be deemed to have consented
to the termination of its guaranteed status and terinina-
tiou of such status thereupon may be ordered. Any in-
surer whose guaranteed status has been terminated b}’
ordor of the Administrator under this subsection shall
have the right of judicial review of such order only to
the same extent as provided for the review of ordors un-
der subsection (i) of this section. The Corporation may
publish notice of such termination and the insurer shall
give notice of such termination to each of its policyhold-
ers at his bust address of record on the books of the in-

surer, in suoh manner and at such time as tho Adminis-
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trator may find to he necessary and may order for the
protection of policyholders. In the event of failure to give
the notice to policyholders as herein provided, the Cor-
poration is authorized to give such notice. An order
terminating the guaranteed status of any participating in-
surer shall not afi'ect any guaranteed policy issued by
such insurer prior to the date on which the order was
issued, but shall be effective with respect to (1) the re-
newal of such policy, and (2) any property, casualty,
or surety insurance policy thereafter issued by such in-
surer.

(i) Hearings and judicial review.—

(1) Any hearings provided for in this Act shall be

held in the Federal judicial district or in the territory-
in which the principal officer of the insurer is located '
unless the parly afforded the hearing consents to an-
other place, and shall be conducted in accordance with
the provisions of chapter 5 of title >, United States Code.
Such hearing shall be public, unless the Corporation, in
its discretion, after fully considering the views of the
party afforded the hearing, determines that a private
hearing is necessary to protect the public interest. After
such hearing, and within ninety days after the Corpora-

tion has notified the parties that the ease has been sub-

J.41-781 3



mitted to it for final decision., the Corporation shall
render its decision (which shall include findings of fact
upon which its decision is predicated) and shall issue and
cause to be served upon each party to the proceeding
an order or orders consistent with the provisions of this
section. Judicial review of any such order shall be ex-
clusively as provided in this subsection. Unless a petition
for review is timely filed in a court of appeals of the
United States, as hereinafter provided in paragraph (2)
of this subsection, and thereafter until the record in the
proceeding has been filed as so provided, the Corporation
may at any time, upon such notice and in such manner
as it shall deem proper, modify, terminate, or set aside
any such order. Upon such filing of the record, the
Corporation may modify, terminate, or set aside any
such order with permission of the court.

(2) Any party to the proceeding may obtain a
review of any order by filing in the court of appeals of
the United States for the circuit in which the principal
office of the insurer is located, or in the United States
Court of Appeals for the District of Columbia Circuit,
within thirty lays after the date of service of such order,
a written petition praying that the order of the Corpora-
tion bo modified or set aside. A copy of such petition

shall be forthwith transmitted by the cleric of tho court



to tlic Corporation, and thereupon the Corporation shall
file in the court the record in the proceeding, as provided
in section 2112 of title 28, United States Code. Upon
the filing of such petition, such court shall have jurisdic-
tion, which upon the filing of the record shall, except as

. provided in the last sentence of said paragraph (1), he
exclusive, to affirm, modify, or set aside, in whole or in
part, the order of the Corporation. jRcvicw of such pro-
ceedings shall be had as provided in chapter 7 of title 5,
United States Code. The judgment and decree of the
court shall be final, except that the same shall be subject
to review by the Supreme Court upon certiorari as pro-
vided in section 1254 of title 28 of the United States
Code.

(3) The commencement of proceedings for judicial
review under paragraph (2) of this subsection shall not,
unless specifically ordered by the court, operate os a stay
of any order issued by the Corporation.

PENALTIES
Sec. 7. (a) Any insurer (other than a local insurer)
issuing any property, casualty, or surety insurance policy
which is required to be but is not guaranteed under this Act
shall forfeit to the United States a sum of not more than
$1,000 for each and every day that such policy is in clTcot

and is not guaranteed under this Act. Such forfeiture shall bo
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payable to the Corporation for its use. The Corporation is
authorized to collect any unsatisfied forfeiture claim from the
directors and officers of the Corporation individually. This
subsection shall take effect upon the expiration of one year
after the effective date of this Act.

(1)) Whoever falsely advertises or otherwise misrcprc-
sents by any device whatsoever that any property, casualty,
or surety insurance policy is guaranteed by the Federal
Insurance Guaranty Corporation, or by the Government of
the United States, or by any instrumentality thereof, shall
be fined not more than Si,000, or imprisoned not more
than one year, or both.

PAYMENT OF GUARANTY

Slit'. 8. (a) Participating insurers assigned permanent
guaranty status.—Whenever any such insurer is placed in
liguidation, the Corporation shall pay all justified loss claims,
l-Jrnearne(;c premium and small loss claims, judgments, interest
thereon, including the first $.00 of such claims.

(1) The liquidator appointed by the State super-
visorv authority will present such claims to the Corpora-
tion which is authorized to investigate, examine, adjust,
compromise, or settle any such claim.

(2) The Corporation shall investfgate, examine,
adjust, compromise, or settle such claims as quickly as

possible in order to provide the public the insurance
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prote< on that would tve been ava'dab!-- but for the
liquic  ion.

) The Corpora on shall present the liquidator
.with’ompletc rep of the disposition of such claims
aim Ve 'N” = >y the Corporation.

J The Corporation is authorized to defend nil}'
ni ii..ii pending or brought against the policyholder or
tie insured for an insurable event occurring before or
fili< on days after the date of issuance of the liquidation
order.

) The Corporation shall be entitled to any valid
claim against, the liquidator up to an amount equal to
the liabilities of such insurer paid by the Corporation.
Payment of such claim shall follow the normal order of
distribution of the liquidation laws of the State.

(b) Participating insurers assigned temporary guaranty
status—

(1) The Corporation shall assume and perforin all
the obligations of a participating insurer under policies
which are guaranteed under this Act, if such insurer is
placed in liquidation and cannot perform its insuraneo
function by paying valid claims of policyholders and
insureds or their claimants or providing contracted for
legal services of policyholders and insureds. In such a

situation tho receiver or liquidator shall make all books



and records (including claim files) available to the Cor-
poration; and the Corporation shall file forthwith a
certificate of assumption with the court having jurisdic-
tion over such insurer.

(2) Upon the filing of a certificate of assumption,
all proceedings pending in any court against the insured
or the insurer arising out of an occurrence within the
coverage of a policy guaranteed under this title shall be
stayed automatically for a period of thirty days.

(")) The Corporation shall be subject to the same
obligations, liabilities, terms, conditions, and waivers
of the insurer and shall have available any defense or
defenses (including that of policy limits) which would
be available to the insurer.

(4) The Corporation is authorized to investigate,
examine, adjust, compromise, or settle any claim pend-
ing against tho insured or the insurer on or after the date
of the filing of a certificate of assumption. The Corpora-
tion is authorized to defend any action ponding or
brought against the policyholder or the insured on or
after the date of the filing of such certificate.

(5) The Corporation shall be entitled to valid claim
against tho insurer, or its liquidator, rchabilitator, con-
servator, receiver, or trustee in baulc-’ptcy, in an
amount equal to the liabilities of such ini .rer paid from

the Fund.
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(c) When the Corporation has determined that a par-
tieipating insurer is in danger of becoming insolvent, in
order to prevent such insolvency the Corporation, in (lie dis-
cretion of the Administrator, is authorized to make loans to
such insurer upon s:uch terms and conditions as the Admin-
istrator, in consultation with the State supervisory authority,
may prescribe.

(d) Any person (including any individual, partncr-
ship, association, or corporation) having a claim against liis
insurer under any insolvency protection provision contained
in his insurance policy, which claim arises out of the insol-
vency of a participating insurer, may file a claim with the
liquidator or Corporation for the total amount of the alleged
loss without first proceeding against the insurer. If any pcr-
son having a claim against his insurer under any insolvency
protection provision contained in his insurance policy first
proceeds against the liquidator or the Corporation, the Cor-
poration is subrogated to the rights of that person against
his insurer. If any person first proceeds against his insurer,
any valid claim against the liquidator or Corporation will be
reduced by the amount recovered from his insurer under
any insolvency protection provision contained in his insur-
ance policy.

(0) When a participating insurer who lias issued as-

sessablc policies is liquidated, the Corporation shall exercise
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discretion when claiming against the assets of the liquidated
insurer in order to avoid, so far as possible, the imposition of
unreasonable assessments on policyholders who were unaware
of the assessment exposure.
FINANCING

Skc. 9. (a) Capital Stock — The Corporation shall
have a capital stock of -$10,000,000 which sha'l be divided
into shares of $1,000 each. The total amount of such capital
stock shall be subscribed to by the Secretary of the Treasury.
For the purpose of making payments for such stock the Sec-
rotary of the Treasury is authorized to use as a public debt
transaction the proceeds of the sale of any securities hereafter
issued under the Second Liberty Ihmd Act, and the purpose
for which securities mny be issued under such Act are ex-
tended to include such purchases. The Corporation shall
make annual payments to the Secretary of the Treasury as
interest on the amounts advanced to the Corporation on stock
subscription, from the time of such advance until the amounts
thereof are repaid, at a rate determined annually by the Sec-
retary of the Treasury, taking into consideration the current
average market yields on outstanding marketable obliga-
# 4 #
tions of the United Slates.

(® Guaranty Fund —

(1) Funds obtained by the Corporation from the

sale of its capital stock, as provided in subsection (a) of
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this section, and from guaranty fees collected pursuant to
subsection (c) of this section shall be deposited in the
Guaranty Fund which is hereby established. The Fund
shall be held by the Corporation and used by it for carry-
ing out its guaranty functions under this Act, and for
operating expenses arising in connection therewith not
to exceed $7,500,000 per year.

(2) Whenever after retirement of the outstanding
Treasury shares issued pursuant to subsection (a) of
this section the net asset value of the Fund exceeds one-
eighth of 1 per centum of tho annual net direct premiums
written by all participating insurers, the Corporation
shall waive the requirements for fees as herein stated:
Provided, That such requirement shall bo reinstated
whenever the net asset value of such Fund is less than
one-eighth of 1 per centum of the annual net direct writ-
ten premiums written by all participating insurers: Pro-
vided further, That no distribution or rebate shall bo
made by reason of the fact that the total amount in fees
collected by the Corporationat any time exceeds onc-
eighth of Iper centum of such annual direct written
premiums. In determining net asset value for the pur-
poses of this paragraph, the Board shall include esti-
mated liabilities that may be chargeable to such Fund.

(3) The Corporation shall retire as rapidly as



practicable, having due regard to the need to maintain
at all times the solvency of the Fund, the capital slock
of the Corporation which is held hy the Treasury.

(4) In the event that the Congress should repeal
this Act, any moneys remaining in such Fund at that
time, after redemption of any outstanding capital stock,
repayment of any outstanding loans from the Treasury
undor subsection (e) of this section and discharge of
all expenses and obligations under this Act, shall bo re-
turned to the participating insurers pro rata in accord-
ance with the guaranty fees they have paid into the
Fund.

(5) In the event that the Congress should reduce
the size of the Fund specified in subsection (b) of this
section, any excess in the Fund above the new statutory
limit shall be returned to the participating insurers pro
rata in accordance with the guaranty fees they have paid
into the Fund.

(e) Assessments.—

(1) National assessments —

(1) Each calendar year following the year in
which the application of a participating insurer was
certified, such participating insurer shall pay to the
Corporation at guaranty fee. This fee, which shall be

equal to one twenty-fifth of 1 per centum of the net
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direct premiums written by the participating insurer
during the year, shall be assessed semiannually,
based on net direct premiums written during the
periods January 1 through June 30 and July i
through December 31.

(if) On or before the last da}' of the first month
following each of the above-mentioned semiannual
periods, each participating insurer shall file with the
Corporation a certified statement showing the net-
direct premiums written by such insurer during that
period. In the event that aciurate information is not
available at that time, an estimate may be filed:
Provided, however, That a final certified statement
must be filed not later than sixty days from the last
day of the reporting period.

(i) The certified statements required to be
filed with the Corporation under subparagraph (ii)
of this paragraph shall be in -meli form and set forth
such supporting information as the Administrator
shall prescribe and shall be certified by the president
of the insurer or any other officer designated by its
board of directors to be, to the best of his knowledge
and belief, true, correct, and complete and in ac-
cordance with this Act and regulations issued there-

under. The assessment payments required from par-



ticipaling insurers under subparagraph (i) of this
paragraph shall lie made in such manner and at
such time or times as the Administrator shall pre-
scribe, provided the time or times so prescribed
shall not be later than sixty days after filing the
certified statement setting forth the amount of
assessment.

(iv) Except as otherwise provided in this sub-
section, the Administrator shall prescribe all need-
ful rules and regulations for the enforcement of
this subsection. The Administrator may limit the
retroactive effect, if any, of any of its rules or
regulations.

(v) The Corporation may (1) refund to a par-
ticipating insurer any payment of assessment in
excess of the amount due to the Corporation, or
(2) credit such excess toward the payment of
the assessment next, becoming due from such in-
surer and upon succeeding assessments until tho
credit is exhausted.

(vi) Any participating insurer which fails to
make any report of condition under subsection (Q)
of section 0 of this Act or to file any certified state-
ment required to he filed by it in connection with

determining tho amount of any assessment payable



by the insurer to the Corporation may be compelled
to make such report or file such statement by man-
datory injunction or other appropriate remedy in a
suit brought for such purpose by the Corporation
against the insurer and any officer or oflieers thereof
in any court of the United States of competent juris-
diction in the district or territory in which such
insurer is located.

(vii) The Corporation, in a suit brought at law
or in equity in any court of competent jurisdiction,
shall be entitled to recover from any participating
insurer the amount of any unpaid assessment law-
fully payable by such insurer to the Corporation,
whether or not such insurer shall have made any
such report of condition under subsection (g) of
section 0 of this Act or filed any such certified state-
ment and whether or not suit shall have been
brought to compel the insurer to make any such
report or file any such statement. No action or
proceeding shall be brought for the recovery of any
assessment due to the Corporation, or for the re-
covery of any amount paid to the Corporation in
excess of the amount due to it, unless such ac-
tion or proceeding shall have been brought with-

in five years after the right accrued for which tho
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claim is made, except where the participating in-
surer has made or filed with the Corporation a
false or fraudulent certified statement with the
intent to evade, in whole or in part, the pay-
ment of assessment, in which case the claim shall
not be deemed to have accrued until the discovery
by the Corporation that the certified statement is

false or fraudulent.

(viii) Should any participating insurer fail to

make any report of condition under subsection (9)
of section 6 of this Act or to file any certified state-
ment required to be filed by such insurer under any
provision of this section, or fail to pay any assess-
ment required to be paid by such insurer under any
provision of this Act, and should the insurer not
correct such failure within thirty days after written
notice has been given by the Corporation to an
officer of the insurer, citing this subparagraph, and
stating that the insurer has failed to file or pay as re-
quired by law, all the rights, privileges, nnd fran-
chises of the insurer granted to it under this Act
shall be thereby forfeited. Whether or not the
penalty provided in this subparagraph has been in-
curred shall be determined and adjudged after hear-

ing in the manner provided in section 6 (i) of this



Act. The remedies provided in this subparagraph
and in the two preceding subparagraphs shall not
be construed as limiting any other remedies against
many participating insurer, hut shall be in addition
thereto.

(ix) Any participating insurer which willfully
fails or refuses to file any certified statement or pay
any assessment required under this Act shall be
subject to a penalty of not more than $1,000 for
each day that such violations continue, which penalty
the Corporation may recover for its own use.

(2) State contributions and assessments.—

(1) Whenever the Corporation has advanced
funds in excess of those available from the sale of its
capital stock and collected guaranty fees in order to
perform its guaranty function under this Act and has
not recovered said funds (including any interest due
because of such advancement) from the assets of
the insurer upon final liquidation, then the Corpora-
tion shall seek recovery of said funds in the domicil-
iary State through the appropriate insurance in-
solvency protection plan.

/ (if) If the domiciliary State cannot provide for
the recovery of said funds, then the Corporation, in

order to recover such funds, is authorized to assess



participating insurance companies doing business in
the domiciliary State on a pro rata basis relative to
the net direct premiums written in the State. No
such assessment shall exceed 1 per centum of the
net direct premiums written in any one year. Par-
ticipating insurers assessed by the Corporation in
the domiciliary State shall be subject to the same
rules and regulations during the State assessment
process as they are during the national assessment
process.

(3) Nothing in this Act shall bo construed to deny
tho several Slates the right to levy taxes or require lic-
ense fees for insurers doing business within their jurisdic-
tion: Provided, however, That 110 participating insurer
shall be required automatically to pay any annual or
other periodic or continuing assessment or fee under any
State insurers insolvency or liability security fund law
for any period during which the insurance policies of that
insurer arc guaranteed pursuant to this Act.

(d) Treasury loans.—The Corporation is authorized to
borrow from the Treasury, and the Secretary of the Treasury
is authorized and directed to loan to the Corporation on such
terms as may be fixed by the Corporation and the Secretary,
such funds in the judgment of the Administrator of tho Cor-

poration is from time to time required for insurance purposes,
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not exceeding in the aggregate $100,000,000 oulstand-
ing at any one time, or such further sum as the Congress, by
joint resolution, may from time to time determine: Provided,
That each loan made pursuant to this subsection shall bear
interest at a rate determined by the Secretary of the Treas-
ury taking into consideration the current average market
yield on outstanding marketable obligations of the United
States with remaining periods to maturity comparable to the
average maturity of such loans. For such purpose the Secre-
tary of the Treasury is authorized to use as a public debt
transaction the proceeds of the sale of any securities hcrc-
after issued under the Second Liberty llond Act, as amended,
and the purposes for which securities may be issued under the
Second Liberty Bond Act, as amended, are extended to
include such loans. Any such loan shall be used by the Cor-
poration solely in carrying out its iunctions with respect to
such insu ice. All loans and repayments under this subsec-
tion shall uc treated as public debt transactions of the United
States.
COKI'OUATION moneys; investment

Sec. 10. Money of the Corporation not otherwise em-
ployed shall be invested in obligations of the United States
or in obligations guaranteed as to principal and interest by

the United States: Provided, That the Corporation shall not

2f> sell or purchase any such obligations for its own account and
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in its own right and interest, at any one time aggregating
in excess of $100,000 without the approval of the Secretary
of the Treasury: And provided further, That the Secretary
of the Treasury may waive the requirement of his approval
with respect to any transaction or classes of transactions sub-
ject to the provisions of this section for such period of time
and under such conditions as lie may determine.
EXEMPTION-FROM TAXATION

Sue. 11. All notes, debentures, bonds, or other such ob-
ligations issued by the Corporation shall be exempt, both as
to principal and interest, from all taxation (except estate
and inheritance taxes) now or hereafter imposed by the
United States, by any territory, dependency, or possession
thereof, or by any State, county, municipality, or local tax-
ing authority: Provided, That interest upon or any income
from any such obligations and gain from the sale or other
disposition of such obligations shall not have a. y exemption,
as such, and loss from the sale or other disposition of such
obligations shall not have any special treatment, as such,
under the Internal Itcvenue Code, or laws amendatory or
supplementary thereof. The Corporation, including its fran-
chise, its capital, reserves, and surplus, and its income, shall
bo exempt from all taxation now or hereafter imposed by
tho United States, by any territory, dependency, or posses-

sion thereof, or by any State, county, municipality, or local
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taxing: authority, except that any real property of the Cor-
poration shall be subject to State, territorial, county, mirnici-
pal, or local taxation to the same extent according to its value
as other real property is taxed.
FORMS OF OBLIGATIONS

Sec. 12. Jr. order that the Corporation may he sup-
plied with such forms of notes, debentures, bonds, or other
such obligations as it may need for issuance under this
Act, the Secretary of the Treasury is authorized to prc-
pare such forms as shall be suitable and approved by the
Corporation, to be held in the Treasury subject to delivery,
upon order of the Corporation. The engraved plates, dies,
bed pieces, and other material executed inconnection tliere-
with shall remain in the custody of the Secretary of the
Treasury. The Corporation shall reimburse the Secretary
of the Treasury for any expenses incurred in the prepiv
ration, custody, and delivery of such notes, debentures,
bonds, or other such obligations.

ItHI"OBTS; AUDITS

Slid. 13. (a) The Corporation shall annually make a

21report of its operations to the Congress as soon as prao-

22

23

ticnble after the 1st day of January ineach year. Such

report shall include a statement with respect to the status

24 of the fund established pursuant to section 9, together
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with such recommendations concerning its adequacy or
inadequacy as the Corporation deems necessary or desirable.

(b) The financial transactions of the Corporation shall
be audited by the General Accounting Office in accordance
with the principles and procedures applicable to commercial
corporate transactions and under such rules and regulations
as may be prescribed by the Comptroller General of the
United Slates. The audit shall be conducted at the place
or places where accounts of the Corporation arc normally
kept. The representatives of the General Accounting Office
shall have access to all books, accounts, records, reports, files,
and all other papers, things, or property belonging to or in
use by the Corporation pertaining to its financial and other
operations and determined necessary by the Comptroller
General to facilitate the audit, and they shall be afforded
full facilities for verifying transactions with the balances or
securities held by depositaries, fiscal agents, and custodians.
All such books, accounts, records, reports, files, papers, and
property of the Corporation shall remain in possession and
custody of the Corporation.

(e) The fiscal year of the Corporation shall bo tho
calendar year. A report of the audit for each calendar year
shall be made by the Comptroller General to the Congress
not later than July 15 following tho close of tho calendar

year. The report shall also show specifically any program,
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expenditure, or other financial transaction or undertaking
observed in the course of the audit, which, in the opinion of
the Comptroller General, has been carried on or made with-
out authority of law. A copy of each report shall be furnished
to the President and to the Corporation at the time submitted
to the Congress.
GOVERNMENT CORPORATION CONTROL ACT

Sko. 14. (a) Section 101 of the Government Corpora-
tion Control Act, as amended (31 U.S.C. 816), is amended
by adding after “Federal Housing Administration , the fol-
lowing: *“Federal Insurance Guaranty Corporation”.

(b) To tlio extent of any inconsistency between the
provisions of this Act and the provisions of the Government
Corporation Control Act, tlio provisions of this Act sball
govern.

SEPARABILITY CLAUSE

Sec. 15. If any provision of this Act is declared uncon-
stitutional, or the applicability thereof to any person or cir-
cumstance is held invalid, the constitutionality of the re-
mainder of the Act and the applicability thereof to other

porsons and circumstances shall not be nfiected thereby.
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Hon. Barry W. Jackson, Chairman
House Judiciary Committee
Alaska State Legislature
Capitol Building

Juneau, Alaska 99801

Re: House Bill No. 782
Dear Chairman Jackson:

As 1 understand your instructions, 1 am to submit a
short statement of the position of American Insurance
Association with respect to HB 782 now being considered
by your Committee.

AIA agrees with the concept embodied in S. 2236 that
if the insuring public is to be provided the protection
it deserves in a timely fashion, action at the federal
level 1is needed.

It agrees also with the concept that the protection
is required in the property, casualty and surety fields.

As to the terms of S. 2236, and the amendments offered
by the Administration on March 16, 1 have been advised by
telegram that copies of both are on the way to me.

The Administration amendments are represented as
creating a federal agency operating on a significantly re-
duced scale both in size and scope with that proposed in
S. 2236; and, would limit the role of the federal agency
to that of a vehicle for compensating the insolvency of
claimants and policyholders while leaving full responsi-
bility for insurance regulation in the hands of state
authorities.

The states would continue to have sole authority for
examination of insurers for solvency and would retain full
and exclusive regulatory powers.

I suggest, without the ability to demonstrate, that
the opposition of the NAIC to the federal approach was for-
mulated prior to the proposed amendments to S. 2236, and
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that If the opposition is not eliminated or reduced by the
amendments, tho Committee is left to appraise the benefits
of a uniform federal act as compared to a variety of state
acts.

As already mentioned in my testimony to the Committee
the AIA is opposed to the creation of a number of State
funds for security of policyholders against insolvencies,
such as the hew York State fund of some $125 million with
a ceiling of $200 million. The AIA is of the opinion that
the federal approach wil.” give wider and more uniform
security, without encroachment upon state regulatory powers,
and at less cost to the policyholders.

I will provide the Committee with copies of S. 2236
and the proposed amendments as soon as received.

FOE :bh F. 0. Eastaugh



FAULKNER, BANFIELD, BOOCHEVER 0 DOOGAN
HERBERT L. FAULKNER ROOM 201,311 FRANKLIN STREET

NORMAN C-BANFIELD JUNEAU, ALASKA 99601 TEL.506-2210
ROBERT BOOCHEVER area Code 907

FRANK M.DOOGAN
DONALD L.CRADDICK

March 20, 1970

MICHAEL M. HOLMES

The Honorable 3arry W. Jackson
Chairman, Judiciary Committee
House of Representatives
Juneau, Alaska 99801

Re: House Bill No. 782, to Guarantee
Certain Insurance Contracts

Dear Mr. Chairman:

As a representative of American Mutual Insurance
Alliance 1 am interested In appearing before the Judiciary
Committee of the House when you consider House Bill No.
782 which was reported favorably by the Commerce Committee
of the House today and is next referred to your committee.

IT this bill is enacted it will iIncorporate a corpo-
ration consisting of members. Every insurance company doing
business ir. Alaska in the kinds of insurance covered by the
Act will be required to be members of the corporation in
order to continue doing business in Alaska. The insurance
companies would elect a Board of Directors and if they failed
to do so, the Insurance Commissioner would appoint directors.

In the event any insurance company which does business
in Alaska 1is declared insolvent in Alaska or elsewhere, the
corporation would go into action to reimburse anyone iInsured
by that company who had suffered a loss prior to or within
thirty days after the decree of insolvency is entered by any
court. Moreover, the policyholder whose policies would
otherwise be worthless have thirty days within which to turn
in their policies and get a refund of the unearned premium
from this corporation. One of the duties of the corporation
is to give public notice of the insolvency of any iInsurance
company declared to be insolvent by any competent court any-
place in the United States. Otherwise persons holding
policies from such companies which may be doing only a small
amount of business in Alaska may have no knowledge of the
insolvency until some official notice is received from a
trustee in bankruptcy. Until they get new insurance they
would be otherwise uninsured. The policyholders in Alaska
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would have thirty days from the date of the decree of in-

solvency within which to replace their insurance with some
other company, get a refund of their unearned premium and

recover for any loss suffered whether before the decree or

within thirty days thereafter.

The corporation would make an assessment on i1ts members
after the insolvency occurred. In Alaska we are proposing
the alternative provision which would set up three separate
accounts which would be as follows: workmen®s compensation,
automobile insurance and all other insurance coming under the
act. If the insolvent insurance company was writing only
automobile and workmen®s compensation insurance in Alaska
there would be separate assessments against every company iIn
Alaska writing these two kinds of insurance. Payment of the
assessments would be a condition to the continuance of doing
business in Alaska. From the fund raised thereby the unearned
premiums of the worthless policies and accumulated claims
would be paid.

All kinds of insurance companies except life, title,
security, disability, credit, mortgage guarantee and ocean
marine insurance would participate as members.

No claim would be paid amounting to less than $100 and
claims would be paid up to a limit of $300,000 except work-
men®s compensation claims would be fully paid including claims
for permanent disability or death which run for long periods
of time.

This bill is a model bill approved by the National
Association of Insurance Commissioners on December 4, 1969,
after which time it became available to the various state
legislatures and being promoted by the Insurance Commissioners
of the various states. It has already been adopted by South
Dakota, Georgia, lowa, West Virginia, ldaho and because of
the need for this legislation it has probably been adopted by
other states without my knowledge.

The model bill was revised by the Local Affairs Agency
for the Commerce Committee to the extent necessary to make
it conform to the style used in Alaska. After this was done
I checked the bill against the model bill and fovnd that it
conforms to the model bill.
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During the past few years we have had no losses by
policyholders as a result of insolvency of insurance companies
but in the not too distant past we have had several companies
registered to do business in Maska who were declared in-
solvent elsewhere and the policyholders had to go to court to
fight over the bond posted by the Insurance Commissioner. Al-
though the industry is closely regulated i1t is a hazardous
industry as evidenced by the fact that the Wall Street Journal
carried an article last Monday to the effect that State Farm
Insurance Company lost $91,000,000 in 1969 in the automobile
casualty business.

This bill is a foolproof system of guaranteeing that
the other insurance companies admitted to do business in
Alaska will pay the claims and redeem the policies for their
unexpired premiums of any company which does business in
Alaska in the lines of iInsurance covered by the bill provided
the policyholders will surrender their policies and present
their claims within thirty days of the date of insolvency.

It is a system in which the Director of Insurance sits
on the sidelines and polices the operation but the iInsurance
companies do the work through their own board of directors
and at their own expense except that directors can be repaid
for their actual expenses in connection with their duties out
of the corporation funds. The iInsurance companies would be
allowed to take any losses into consideration in determining
their premiums thereafter.

It is unfortunate that this bill is coming to yourcom-
mittee so late iIn the session and still must go to the Senate
in order to be enacted. It is, therefore, requested that you
give this matter your attention as soon as possible and let
me know when it will be considered.

Yours very truly

NCB:db

ccs Chas. A. Brown
Kenneth Nails
Wendell P. Kay
Tom Fink
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Hon. Barry W. Jackson, Chairman
House Judiciary Committee
Alaska State Legislature
Capitol Building

Juneau, Alaska 99801

Re; House Bill No. 782
Dear Chairman Jackson:

Here are the following enclosures which have an
important bearing on the subject bill:

1. Key excerpts from Nixon Administration
Testimony before Senate Commerce Committee

2. Statement of T. Lawrence Jones, President,
American Insurance Association with respect
to S. 2236 providing a Federal Insurance
Guaranty Corporation Act, before Senate
Commerce Committee.

I understand that Director Fritz and Mr. Banfield for
the Mutual Alliance testified in favor of HB 782 and it
was reported out favorably by the House Commerce Committee.

The American Insurance Association opposes HB 782 in
favor of the federal approach in S. 2238 by Senator Magnuson.
I would like to appear to answer the proponents of the bill
at such time °s your Committee considers it. In the mean-
time perhaps you and members of your Committee would like to
review the enclosed material.

FOE:bh
Encs.



KEY EXCERPTS FROM NIXON ADMINISTRATION TESTIMONY
BEFORE SENATE COMMERCE COMMITTEE
ON S.2236 TO CREATE A FEDERAL INSURANCE GUARANTY CORP.
JOINT STATEMENT OF DEPARTMENTS OF COMMERCE AND TRANSPORTATION
FEBRUARY 10, 1970

This Administration is strongly in support of federal legislation

to guarantee that every citizen, every policyholder and every claimant
is properly and fully compensated for his Insured losses. We will pre-

sent an Administration proposal for your consideration next month
* * * *

>»

With more than $25 billion of premiums written annually, something

less than $25 million of insured property and casualty losses are going

unmet each year as a result of insurer insolvencies

Together, we speak for the Administration when we say that while

the problem area is modest in comparison with the insurance in foroe

nationwide, the adverse iImpact of insurer insolvency especially on indi-

viduals and smaller insureds, warrants federal legislation.

* * * *

It is Impossible not to be Impressed by the remarkable consensus re-

garding thp importance of the problem shared among those whose views as to

its solution are divergent

* * X *

We believe that action is needed now. Even though some states have

enacted insolvency plans and a number of others are considering doing so,



the continuing lack of adequate protection for many consumers from the
financial consequences of insolvencies is incompatible with the inter-
ests of either the public or the insurance industry . . .

We also agree that if the insuring public is to be provided the
protection it deserves in a timely fashion, action at the federal level

is needed. We are prepared to cooperate in taking that action. . .

* * * *

The Administration believes that consumers should be protected
from the financial consequences of insolvencies of insurance companies in
the property, casualty and surety fields. Such protection can be afforded

through a guaranty mechanism. . .

* * * *

The Administration does not favor the enactment of S.2236 in’its
present form. We will submit a proposal next month. . .

The Administration believes that a measure can be developed and en-
acted which can effectively accommodate the needs and interests of the
consumer public, the insurance industry, state supervisory authorities and

state governments generally . . .

* * * *

The activities of the federal agency should be those only of an admin-
istrator of the guaranty mechanism and not a regulator of the insurance iIn-

dustry. The basic"supervisory function should remain the province of state



supervisory authorities. The federal agency should work through the
v \

state supervisory authorities whenever any question arises as to the

solvency a specific company.

There should be an assessment mechanism to meet reasonable and
validated claimant and policyholder losses created by insolvency through
a post-insolvency assessment technique. Such assessment mechanism should
be compatible with programs which have been or may be adopted by any of
the several states to meet the insolvency problems on a state basis aud
at the same time avoid the immobilization of iInsurance capital which is
needed to supply the economy®"s growing demands for insurance and for the
constructive employment of capital . . .

The federal agency contemplated by the Administration®s proposal
would operate on a significantly reduced scale both iIn size and scope
compared with that currently provided in S.2236. The Administration pro-
posal would limit the role of the federal agency to that of a vchicli for
compensating the insolvency losses of claimants and policyholders while
leaving full responsibility for insurance regulation in the hands of state
authorities.

The states would continue to have 6ole authority for examination of

Insurors for solvency and would retain full and exclusive regulatory powers



THE NEED FOR PROTECTION AGAINST INSURANCE COMPANY INSOLVENCIES

The Problem: c!

Insurance company insolvency continues to be a problem for the public, state regulators and the insurance
industry itself. It has cost the public over $135,000,000 during the last twelve years in loss claims and
premiums, plus additional indirect losses that arc difficult to measure exactly. #

+ Present systems of surveillance and regulation have not been able to ameliorate the problem. Some insolvencies
occur every year and an average of more than ten have occurred every year in the last twelve years.

+ Victims of insurance company insolvency arc not generally guaranteed reimbursement. For their benefit and
for the health and strength of the industry, a system of prompt payment of innocent victims is needed, as is an
improved system of detection of faulty insurance company operation..

The Background:

Public officials, legislators and the insurance industry itself have been concerned with the problem of insurance
company insolvency for more than ten years.

All three groups agree that the prime consideration must be protection of the public in the event of an insurance
company insolvency.

All three groups agree that a key objective of legislation or regulatory procedures should be the prevention of
insurance company insolvencies.
Various Suggested Proposals:

1. Expansion of uninsured motorist endorsement. .

2. State prc - insolvency assessment fund law*,

3. State post - insolvency assessment laws.

4. Private national or regional insurance guaranty facility.

5. National guaranty facility through a governmentalcorporation (Federal Insurance Guaranty Corporation).

The Solution:

WE BELIEVE THAT A FEDERAL INSURANCE GUARANTY CORPORATION --PATTERNED AFTER THE
HIGHLY-SUCCESSFUL FEDERAL DEPOSIT INSURANCE CORPORATION IN THE BANKING FIELD--IS
CLEARLY PREFERABLETO ALLOTHER PROPOSALS.



Only the Federal Insurance Guaranty Corporation meets all of the essential requirements of:

Strengthening the insurance regulatory process by supplementing state examination authority and
responsibility, otherwise leaving state regulatory authority and responsibility and state taxation unchanged;

Assisting in the detection of the interstate shifting of a company’s assets, which hss been a factor in many
insolvencies; and,

Prohibiting proliferation of state insolvency funds which arc unsound and unfair in the concept.

The Shortcomings of the Other Suggested Proposals:

1. Expansion of the uninsured motorist insolvency coverage places the financial burden of insurance company
insolvency where it docs not belong, that is, on the responsible individual vho selected a strong company.
He pays for his own insurance and then has to insure himself against the unwise selection of another person.
This coverage'is slow to respond and cumbersome to administer. Lengthy procedures must be followed
before insolvency is established and right to reimbursement is determined. There arc significant “gaps” in
the extent of coverage; many innocent victims of insolvency have no uninsured motorist coverage against

which to proceed.

2. Prc - insolvency assessment laws in all states would add up to an unrealistic liability (hat would constrict the
capacity of insurance companies and, therefore, the amount of insurance they would be able to make
available. Such laws also create funds that can be diverted by the states to meet other financial obligations.

3. State post - insolvency assessment laws place the total economic burden on the solvent and well managed
insurers. They arc govcrnmcntally unsound in that they give the state requlator a “blank check" with which
to cover the damage arising from failures of performance. And, they put a contingent liability on well
managed companies that will make it difficult to portray and evaluate the exact financial condition of

insurance companies.

Neither the prc - insolvency nor the post *insolvency assessment laws, as presently written, provide
complete or prompt guarantee of reimbursement to the victims of insurance company insolvency and
neither make any sound and workable contribution to the prevention of insolvency.

4. Private insurance guaranty facility would require extensive rewriting of the federal laws, including possible
expansion of anti - trust exemptions, and would pose problems ot practicality and propriety in requiring

competitors to police one another.

AMERICAN INSURANCE ASSOCIATION 86 John Strtst, N«w York, New York 10038
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Statement of T. Lawrence Jones, President
American Insurance Association
With Respect to S. 2236, Providing A
Federal Insurance Guaranty Corporation Act,
Before Senate Commerce Committee
November 19, 1969

My name is T. Lawrence Jones and | am President of American
Insurance Association, an organization of insurance companies writing
all kinds of property and casualty insurance throughout this country.
Our member companies nave a premium volume of over $7 billion. We are
pleased to have this opportunity to appear before the Senate Commerce
Committee to present our views on the general problem of insurance
company insolvency, and more particularly on S. 2236. This bill, in-
troduced by Senator Magnuson and co-sponsored by Senators Dodd, Hart,
Hoilings, Inouye, Moss and Pastore, would create a Federal Insurance
Guaranty Corporation for the purpose of protecting the American public
against insurance company insolvencies.

Public officials, legislators and the insurance industry it-
self have been concerned with the problem of insurance company solvency
for many years. As could be expected, the intensity of concern has
varied substantially as the number of company insolvencies rose and fell
and as reports of insurance company liquidations increased and decreased.

Regardless of the understandable ups and downs of public con-
cern, American Insurance Association is convinced that there is a real

problem to which a solution must be found.

Historical Position of Insurance Industry

Some years ago the insurance industry held to the position

that all measures by which insurance companies collectively helped, in



one way or another, to defray the losses of insolvent insurance compan-
ies were unsound. It was argued that these measures put weak companies
on a parity with strong ones and tolerated, if not encouraged, bad
management. It was further argued that these plans removed incentives
on the part of agents and brokers to be sure they were placing their
business with responsible and reputable iInsurance companies. We cannot
disagree with the logic of these arguments, but times have changed.
Today, such arguments are outweighed by social considerations and we
believe the prime consideration is that the public must be protected

in the event of an insurance company insolvency. In addition, the
nagging insolvency problem damages the industry as a whole and each

company suffers in public esteem.

The Dimensions of the Problem
There has been considerable debate as to the size of the
problem.*- Some have endeavored to treat It as de minimis. It is our
view that the figures should speak for themselves, but in any event
we have concluded that one insurance company insolvency is one too many,
especially if there is no way to reimburse the victims of that insolvency.
The only question open for discussion, in our judgment, is

what solution will best serve the public interest.

Solutions
Expansion of Uninsured Motorist Endorsement

American Insurance Association has been seeking the

1 See New York Insurance Department Report to Governor Rockefeller,
The Public Interest Now in Property and Liability Insurance Regulation,
January 7, 1969 and Report of NAIC Special Coranittee on Automobile
Insurance Problems, June 16, 1969.



best solution over a period of years and with renewed intensity since
the introduction in January 1967 of S. 688, providing for a Federal
Motor Vehicle Insurance Guaranty Corporation.2

Until recently the discussion has centered on automobile
insurance. In fact, the earlier bills, such as S. 688, would have
provided protection only against the insolvency of automobile insurers.
The focus on automobile insurance suggested to some the desirability
of expanding the uninsured motorist coverage specifically to include
insurance company insolvencies.

All states, except Maryland and North Dakota, now have man-
datory uninsured motorist Iaws.3 Most of these laws are specifically
applicable iIn cases where the insurer is insolvent but, even in those
states where the law is silent as to coverage in case of insurer in-
solvency, there is a strong likelihood that the laws would be con-
strued to apply. In fact, practically all auto insurers today have
voluntarily included provisions in their uninsured motorist coverage
making the coverage specifically applicable to insolvencies.

American Insurance Association has never regarded the un-
insured motorist endorsement with covei“age for insolvency as either
an adequate or effective answer to insurance company insolvencies.

These uninsured motorist laws are confined to automobile
insurance and therefore do not provide.protection to other claimants

and policyholders who may be the victims of an insurer insolvency.

2
A similar bill, S. 3919, was introduced in 1965 by Senators Dodd,
Clark, Magnuson and Hart.

«"See attached American Insurance Association Chart Analysis, October 1969.



Even in the area of automobile accidents they do not protect the
non-car-owning pedestrian who has the misfortune of being injured
by a motorist whose insurance company has become insolvent.

The uninsured motorist insolvency coverage is an obvious
example of placing the financial burden of insurance company insol-
vency where it does not belong. It is not a valid solution and we

doubt whether anyone today will seriously contend otherwise.

State Security Funds

A number of states have endeavored to meet the problem by
the enactment of laws providing for state security or insolvency
funds. These laws were originally enacted to protect employees under
state workmen®s compensation laws, (Sec attached list of states
having workmen®s compensation security funds.) Most of these laws
were enacted during the 1930 depression years. Legislators were
concerned that workers injured iIn industrial, accidents might find
their workmen®s compensation benefits endangered by iInsurance company
insolvencies.”

Most of these workmen®s compensation security funds were of
the pre-insolvency assessment type - i.e. they required the collection
of funds by assessing insurers prior to a company insolvency. Two of
them (Maryland and Minnesota) are post-assessment insolvency funds,
which means insurers are assessed only after the insolvency has oc-

curred.

The workmen®s compensation laws, as originally enacted, made the
employer liable for workmen®s compensation benefits in the event
the insurer became insolvent. This provision was eliminated in
a few states which subsequently enacted security fund statutes.



The security-fund solution for automobile liability insur-
ance companies was TFTirst enacted by the State of New York in 1947."*
This law (Section 333 of the New York Insurance Lav;) was amended in
1969 to make the New York security fund applicable to all property
and casualty lines other than workmen’s compensation which continues
to have its own security fund law.

In the 1950°s Maryland and New Jersey enacted automobile
liability insurance security fund laws of the pre-insolvency assess-
ment type. In subsequent years some state legislatures, from time, to
time, considered insolvency fund legislation but no additional states
enacted these laws until the renewed interest this year when Califor-
nia, Michigan, New Hampshire and Wisconsin enacted post-insolvency
assessment laws and, as noted above, Hew York expanded its law to
cover other property and casualty lines. |In addition, New York has
also placed a much needed ceiling of $200 million on the fund.6 This
year Maryland amended its law to make the fund applicable to automo-
bile physical damage insurance.

This renewed interest in state insolvency fjnd legislation

has been caused by a recent flurry of insolvencies, some of which

In 1939 New York had established an insolvency fund to protect per-
sons who had claims against a company providing thecompulsory
coverage for public motor vehicles.

AUnder tho New York law, before the 1969 amendment, the method of
assessing insurers provided no realistic limitation on the size of
the fund. It had grown to an amount iIn excess of $125 million. For
a number of years AIA and others have urged alimitation be placed
on the size of this fund,

7

See the attached AlA Special Management Legislative Bulletin sum-
marizing insolvency fund legislation in 1969. See also attached
summary of Property and Liability Security Fund laws.



have been widely publicized. |In addition, the introduction of legis-
lation in the Congress, patterned after the Federal Deposit Insurance
Corporation Act with strong support in both the Senate and House of
Representatives, has rekindled interest in legislation at the state
level.

The position of American Insurance Association on state
pre-insolvency assessment funds (Maryland, New Jersey and New York)
and state post-insolvency assessment laws (California, Michigan, New
Hampshire and Wisconsin) 1is clear-cut. Neither, in our judgment, pro-
vides a sound solution to the problems and we do not think the public

interest is well served by such legislation.

State Pre-Insolvency Fund Laws

The pre-insolvency assessment type of law creates a fund in
anticipation of some possible future insolvency. The proliferation
of such funds in each of the fifty states to protect policyholders
and claimants from insolvencies iIn a business which is transacted across
state lines would be difficult to justify from the standpoint of effi-
cient and sound public administration. In the years following the
Southeastern Underwriters Association decision by the United States
Supreme Court in 1944, it was recognized that a sure way to encourage
federal action would be for a number of states to enact pre-insolvency
security fund laws. It did not make sense, then, and it makes no sense
today, to have Ffifty states amass such funds, administer them and make
payments to claimants and policyholders. |If one accepts the hypothesis
that pre-insolvency funding is more effective and equitable than post-
insolvency laws, then clearly one fund is preferable to the establish-

ment of fifty funds.



There is valid concern that these state pre-insolvency
funds which tend to reach amounts far in excess of foreseeable needs
will be diverted to other purposes. This fear has been ridiculed by
some public officials but the plain fact is that such diversion has
happened iIn the past few years. Twice the New Jersey automobile
security fund monies have been diverted into the New Jersey
Claim and Unsatisfied Judgment Fund (Chapter 241, Laws of 1967 and
Chapter 322, Laws of 1968). So this is not a fanciful fear; it is a
real possibility.

A major weakness iIn the state pre-insolvency fund legisla-
tion is that it is solely a bail-out” remedy. It does absolutely
nothing to bolster and strengthen regulatory procedures in order to
prevent insolvencies. Some have even suggested that these pre-insol-
vency funds may accelerate the number of iInsolvencies because state
regulatory authorities may become complacent and less diligent in
exercising their supervisory functions, knowing that the funds will
take care of policyholders and claimants. We disagree with that view.
There arc far too many other discomforting consequences which will
beset an insurance commissioner in the event of an insolvency - in-
cluding market restrictions, loss of jobs, loss of tax revenue and all
the other heartaches associated with a liquidation proceeding. While
regulatory bodies will not relax their vigilance in regulating to
preserve solvency, these security fund laws in no way help to prevent
insolvencies. The industry has long held the view, and 1 believe it

docs today, that any solution to the insolvency problem which provides

financial assistance to policyholders and claimants must be accompanied



by additional affirmative regulatory procedures to prevent insolven-

cies. American Insurance Association still holds to that proposition.

State Post-Insolvency Assessment Laws

The post-insolvency assessment law avoids, or at least les-
sens, some of the defects inherent in pre-insolvency assessment fund
laws. Large sums are not accumulated and thus do not remain idle and
unproductive long before they are needed. Also, since no funds are
accumulated, there is no enticing opportunity for diversion to other
purposes. However, like the pre-insolvency laws, post-insolvency
assessment laws do not make any sound and workable contribution to the
prevention of insolvency.

The post-insolvency assessment plan has other serious de-
fects. It exposes insurers to unknown liabilities which could occur
at a time when they might be least able to sustain such additional
liabilities, even though there are annual limitations on assessments.

There is no way the post-insolvency assessment plan can
soften the patent inequity of placing the total economic burden on
solvent and well-managed insurers. The post-insolvency law, as we
have noted, does nothing to prevent insolvencies and then compounds
this inadequacy by making the strong and reputable companies pay
for the sins of the mis-managed and weak, including a num! er whose
managements might have engaged in highly questionable, if not at times

clearly fraudulent, practices.



The post-insolvency assessment concept is embodied in model
state legislation being proposed by the American Mutual Insurance Al-
liance. The AMIA model bill, as we understand it, places some regu-
latory power in an insolvency board composed of the insurance coranis-
sioner and representatives of insurance companies, thereby recognizing
that something more than a financial rescue is needed. Whether it is
a proper responsibility for the private sector to become involved in
this kind of industry policing, is debatable. It Is noteworthy that
up to the present time, no post-insolvency assessment law has bestowed
any such authority on insurance companies.

Summarizing our views on state security fund laws, American
Insurance Association is completely opposed to a solution which would
establish security funds in each state by means of an annual assess-
ment on Insurers. We are also opposed to the post-insolvency assess-
ment plan although we recognize that it is probably the least objection-
able remedy available at the state level. An additional reason that
these state, post-insolvency assessment laws are less objectionable than
6ome of the other state proposals is that they can be effectively meshed
into a national solution should a national plan prove to be the ultimate

answer .

Alternative Measures

Since the American Insurance Association companies have
realized the shortcomings of the conventional state-oriented solutions,
we have explored alternatives to the Federal Deposit Insurance Corpora-
tion approach in order to see if we could develop a national plan which

could be administered largely, if not solely, by the industry.



In this phase of our study, we were guided by the following
basic criteria;

1. Any such plan must provide additional safeguards

to prevent insolvencies; bail-out alone would be
unacceptable.

2. It should include a private guaranty facility,

national in scope.

3. In order to avoid further echelons of regulation,
the role of state and federal regulation should
be as little as legally possible.

4. All insurers should be compelled or strongly in-
duced to participate in the facility.

Within the context of these criteria, we studied the concept
of a private facility along the lines of the National Association of
Securities Dealers (NASD) which is authorized by the 1938 amendments
to the Securities Exchange Commission Act of 1934 to regulate over-the-
counter brokers. Such a plan would have contemplated one or more pri-
vate fTacilities guaranteeing the policies of its members. All insurers
would be required to belong tc a facility which would have certain
examination powers over iIts members.

In the course of our study of this proposal we were advised
by counsel that a purely private facility without federal legislation
could present problems. It was recoinnended to us that it might be
necessary to have some federal supervisory power over the private
facility and that members of the facility should have the right to

appeal the action of the facility to the supervising federal body. It
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was further suggested that it might be necessary to have some exemp-
tion from the federal antitrust laws. Part of the reasoning for this
suggestion was that the activities of the facility would include the
policing of insurers and this could be construed to constitute,
"boycott, coercion and intimidation”™ which are expressly excluded
from the scope of the exemption contained in the McCarran-Ferguson Act.
If It were necessary to obtain federal legislation to permit
the operation of a private insurance guaranty facility, three practical
questions had to be answered.
1. Could we reasonably anticipate that the Congress
would favorably consider legislation authorizing
a private facility to exercise a policing function,
albeit a limited one?
2. Would the Congress be likely to expand the. present
antitrust exemption even for such a worthy purpose
as providing policyholder and claimant security
against insolvencies?
3. Against the background of the highly successful
Federal. Deposit Insurance Corporation Act, 1is
there any reasonable likelihood that the Congress
would consider a different approach in the insur-
ance area?
We have endeavored to analyze realistically and objectively
these three questions and have concluded that they must be answered

in the negative.



One other consideration has affected our view of the pri-
vate facility approach. Some of our member companies do not believe
that private insurers should become involved in the policing of their
competitors.O Even if there were no federal legislative problems,
they would be opposed to a private facility with policing powers.
Additionally, we should reiterate that American Insurance Association
is opposed to any solution which does not make a workable contribution
to the prevention of insolvencies.

Although we have concluded that the private facility approach
is not feasible, if we could be convinced that it did not necessitate
far-reaching federal legislation, we would be willing to re-evaluate
our position. The one caveat would be the practicality and propriety
of any device requiring competitors to police one another.

Wc have examined other variations of the private facility
approach, including the private insurance guaranty corporation proposal
outlined iIn the June 16, 1969 Automobile Insurance Study Background
Memorandum, prepared by the staff of the National Association of Insur-
ance Commissioners®™ Central Office for consideration by the NA1C Spgcial
Committee on Automobile Insurance Problems,

We believe that our comments with respect to a private facility
suggested by present regulation of over-the-counter brokers by NASD is
applicable to the proposal suggested by staff of the NAIC Central Office.

Proposal of Economic Regulation Advisory Committee

to the DOT Auto Insurance and Compensation Study
The Economic Regulation Advisory Committee to the Department of

Transportation Auto Insurance and Compensation Study under date of

®Some have attempted to compare this private industry role to insurance
industry organizations which assist law enforcement authorities. We
believe this is a far-fetched analogy and not at all relevant in the
area of competitors.



July 8, 1969 submitted a report to the DOT on S. 2236. This advisory
committee suggested its own proposal in lieu of S. 2236, Their plan
would provide for the enactment by the Congress of a law providing
for the imposition of a "substantial federal general revenue tax on
insurance premiums derived within each state.” It would further pro-
vide that the tax be forgiven in full as to all states which have in
effect an insolvency guaranty law meeting certain criteria specified
in the federal law. The purpose of this proposal is to apply maximum
pressure on "state legislatures and regulators to have adequate legal
requirements and adequate administrative supervision of insurers.” The
proposal contemplates the possibility of state enactment cinsolvency
fund laws similar to the New York law or a post-insolvency assessment
law such as those enacted iIn four states this year.

This plan has all the weaknesses of the state insolvency
measures and it is hard to see what it does to improve state regula-
tory machinery to prevent insolvencies

We have great respect for the members of this advisory com-
mittee but we cannot convince ourselves that a tax threat proposal, of

this sort i1s a workable solution.

S. 2236
We come now to S. 2236, the consideration of which is the
reason for the hearings of your committee.
S. 2236 is patterned on the highly successful federal
lation establishing the Federal Deposit Insurance Corporation which
insures the deposits of all its member banks. The bill establishes a

corporation to be known as the Federal Insurance Guaranty Corporation, to

which practically all insurers are required to belong. Only a small number

legis-



of insurers would not be required to join since very few companies are
not in one way or another engaged in interstate consnerce.

Each insurer would pay an annual fee equal to one-eighth of
one percent of its net direct premiums. These fees would be continued
only to the extent it would be necessary to keep the net asset value
of the fund at an amount not less than two percent of the annual direct
premiums written by all participating insurers. Before this cut-off
the corporation would have to retire the outstanding Treasury shares
amounting to $50 million which supply the initial financing.

The FIGC would be empowered to settle or adjust any claim
against an insolvent member insurer. Claims for return premiums would
not be allowed in excess of Tifty percent of unearned premiums. The
bill would require claimants to exhaust their claims against state
insolvency funds before receiving payment from FIGC. No further fees
or assessments under any state insolvency law would be permitted for
any period during which the insurance policies of that insurer are
guaranteed under this legislation.

In the case of insolvency protection under the uninsured
motorist endorsement, a policyholder would first have to exhaust his
remedies against any applicable state insolvency fund and then against
the FIGC before receiving any payment from his insurer.

It is clear, therefore, that the bill seeks toestablish
a single program for providing payments to those who have claims
against an insolvent insurance company.

The bill grants broad examination powers to the corporation.

All such examinations are required to be coordinated as far as practicable



with appropriate state supervisory authorities and the National Asso-
ciation of Insurance Commissioners. It authorizes the corporation to
terminate the guaranteed status of an insurer if it finds:

1. That the insurer is engaging in unsafe or

unsound practices,

2. The insurer 1is in unsafe or unsound condition, or

3. The insurer has violated this law or any rule or

regulation issued under it.

The corporation also has power to bring cease-and-desist
proceedings if it believes an insurer 1is enaging in an unsafe or un-
sound practice or is violating the law.

American Insurance Association, as previously stated, recog-
nizes that a problem exists and a solution must be found. We have
shared with this committee our analysis and conclusions with respect
to the various proposals which are under consideration. It is our
view thatS. 2236, patterned after the Federal Deposit Insurance Cor-
porationAct, is ¢ .early preferable toall other proposals and we en-
dorse this legislation.

It should be noted that S. 2236 provides a sure way to pro-
tect members of the public against the possibility of insurance com-
pany insolvency. It also prohibits the proliferation of state insol-
vency funds which, in our judgment, 1is a totally unacceptable solution.
Finally, unlike all the other solutions under discussion, S. 2236
strengthens the regulatory process. It should prove to be especially
helpful in preventing the interstate shifting of company assets, which
has been beyond the reach of state regulatory power and which has been

such a significant factor in a number of insolvencies.



We disagree with those who contend that this legislation
portends the end of state regulation or that it diminishes the im-
portant role of state regulation. On the contrary, we believe it
compliments and supplements state supervision. It will, in fact,
strengthen state regulation by removing a long-standing source of
criticism.

We have reached our decision supporting S. 2236 only after
the most careful study. We are well aware that in varying degree a
number of segments of the iIndustry are opposed to this legislation.
We also know that the National Association of Insurance Commissioners
has adopted a resolution against this legislation. Our decision to
support this bill reflects our considered judgment that the FDIC
approach offers the most effective and workable solution to the in-
solvency problem of a business which is extensively transacted across

state lines.

T. Lawrence Jones, President
American Insurance Association



MANDATORY UNINSURED MOTORIST PROVISIONS

(Compiled by the Law Department of the American

PROPERTY
STATE LIMITS DAMAGE
EXCLUSION
Alabama 10720
Alaska 15730
Arizona 10720
Arkansas 10720
California 15730
Colorado 15/30*
Connecticut 20/20(a)
Delaware 10720
Florida 10720
Georgia 10/20/5(m) $250
Hawaii 10720
Idaho 10720
1llinois 10720
Indiana 10720
lowa 10720
Kansas 10720
Kentucky 10720
Louisiana 5/10
Ma ine 20750
Massachusetts 5/10
Michigan 10/20
Minnesota 10/20(u)
Mississ ippi 5/10
Missouri 10720
Montana 1(3/720
Nebraska 10720
Nevada 15730
New Hampshire 15/730(a)*
New Jersey “10/20 $100
New Mexico 10/20/5 T250
New York 10/20
Nortli Carolina 10/20/5(1".) $100
Oh io 12.5/25*
Ok lalioma 5/10/(r)
Oregon 10720
Pennsylvania 10/20
Rhode Island 10/20
South Carolina 10/20/5 $200
South Dakota 10/20
Tennessee 10/20
Texas 10720
Utah 10720
Vermont fo/20
Virginia 20/30/5(a)* $200
Washington 15/30
West Virginia 10/20/5 $300
Wiscons in 10/20/(r)
Wyoming 10720
* Effective January 1, 1970

** Fund distributed to insurers after
deduction of administration expense.

October 1969

MAY
INSURED
REJECT
COVERAGE?

Yes+
Yes
Yes+
Yes
Yes
Yes+
No
Yes+
Yes+
Yes+
Yes
Yes+
No
Yes+
Yes+
Yes+
Yes+
Yes
No
No
Yes+
@
Yes+
Yes-t
Yes+
Yes3
Yes+
No
Yes++
Yes-f
No
Yes
Yes+
Yes+
No
No
Yes
No

Yes+
Ycs-t
Ycs+
Yes-t
No
No
Yes+
No

Yes+
Yes-f

UNINSURED
MOTORIST
FEE

None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
$35.....
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
None
$50 max**

None
None
None
None
None
$30**
None
None
None
None

Insurance Association)

APPLICABLE
WHERE
INSURER
INSOLVENT?

No prov.
No prov.
No prov.
Yes
Yes
No prov.
Yes
Yes
Yes
Yes
No prov.
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No prov.
Yes
Yes
Yes
No prov.
No prov.
No j>rov.
Yes
No ju-ov.
Yes
Yes
Yes
No prov.
Yes

Yes
Yes
Yes
No prov.
Yes
No prov.
Yes
Yes
Yes
Yes

e-Arbitration provision prohibited.
f-lr.surcr must give notice of termination of policy.

g-Insurer may defend uninsured motorist.
h-Also covers cases where
t-Ronulres contact

insurer denies
in hit-and-run cases.

UNUSUAL
FEATURES

()(h)

<n)
OIWIE))
a
(1

M@
) .-

©
<@

@Ml

~TF5

RO
<s)(O
foy(h)
@eE®
@M@
(OXC)

OICHIQ))

LTIT. L

liability.



+ 1T rejected, insurer need not offer
coverage on renewal unless requested

++ Insured must elect to accept or
reject offer of coverage in writing.

a-Insured may require limits equal
to his liability limits.

b-Failure to file evidence of financial
responsibility under Financial Respon-
sibility Law creates rebuttable pre-
sumption that vehicle was uninsured.

c-Coverage not required in policy cover-
ing trucks of combined weight and load
capacity of more than 6000 operated by
employees covered by workmen-®s
compensation.

d-No charge to be made for coverage.

k-Person who carries liability limits of at least

15730 is entitled to 15/30 coverage.

m-Insured vehicle and contents only.

n-Arbitration optional with insured.
o-All policies to contain notice that coverage
was explained and that insured may reject.
p-Coverage may not be rejected for policies covering
private passenger vehicles or pick-up trucks.
May be rejected as to others.

g-"Uninsured motor vehicle" includes vehicle insured

in lower limits.
r-Insurer may make higher limits available.
s-1f agreement by arbitration is not reached within
3 months from demand for arbitration insured may
sue tortfeasor.
t-lnapplicable to motor carriers whose drivers are
covered by workmen®s compensation.

u-After 1970 insured may require limits
equal to his liability limits.

Copyright 1969 American Insurance Association



WORKMEN®"S COMPENSATION
SECURITY FUNDS

Arizona - Uninsured Employers and 2nd Injury Special Fund. -823-1065,
Revised Statutes - Fund is maintained by a tax not to exceed 2% of
premiums; also in no-dependency death cases, carriers shall pay $1,150
into fund. 823-907B authroizes payments out of special fund plus a
10% penalty on employer.

Connecticut - 2nd Injury & Compensation Assurance Fund - 8§831-354 and
31-355-Gen. Stats.-1% of compensation paid during preceding year with
payments to cease when fund reaches $100,000 and to be resumed when it
falls below $100,000.

Maryland - 8885-89, Art. 101, Maryland Code-Post-insolvency assessment,
pro-rata, upon all insurers not to exceed 1% of workmen®s compensation
premiums written during preceding calendar year.

Minnesota - 8879-28, 79-29, Minn. Stat. 1965. Assessment of other
carriers for the payment of unpaid workmen®s compensation awards of
insolvent company. Pro-rata assessment in any one year In no case to
exceed 17, of workmen®s compensation premiums written during the preceding
calendar year.

New Jersey - Sec. 34:15-103 ff. Revised Statutes of 1937. 10 of net
written premiums payable bi-annually until fund, over and above liabilitic
equals 5% of workmen®s compensation loss reserves of all stock carriers

as of December 31 next preceding; payments to be resumed when said fund
falls below this figure.

New York - Art. 6-A (88106-109) of Workmen®"s Compensation Law. One percent
of net written premiums payable until fund, less liabilities, equals 5%
of New York Workmen"s Compensation loss reserves of all stock carriers

as of December 31 next preceding, or equals $2,300,000, whichever sum

is greater. Payments are resumed when fund is reduced below this amount.
Payments to be made quarterly.

North Carolina - Art. 3, Chap. 97, 8897-105-97-117, Gen. Stats. One
percent of net written premiums payable bi-annually until fund over and
above liabilities equals 5% of workmen®s compensation loss reserves of
all stock carriers as of December 31 next preceding; payments to be
resumed when said fund falls below this figure.

Oregon - Direct Responsibility Employer®s Adjustment Reserve 8656.614,
Oregon Rev. Stats.-Pro-rata assessment upon (DRE) employers sufficient
to pay unpaid claims because of insolvency of surety or guarantor of
employer.
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Pennsylvania - Act No. 470, Laws of 1937. One percent of net written
premiums payable annually until fund, over and above liabilities, equals
5% of workmen®s compensation loss reserves of stock carriers as of June 30
next preceding. Payments are to be resumed when the fund falls below this

amount.

United States Longshoremen®s and Harbor Worker®s Act - Special Fund -
8818 (b) and 44 - $1,000 paid into Fund by employer iIn each no-dependency
death case.

Wisconsin - Workmen®s Compensation Law, Sec, 102.65. One percent of
earned premiums payable annually until fund, over and above liabilities,
equals 5% of the loss reserves of all stock carriers for the payment of
benefits under said section as of December 31 next preceding. Payments
are to be resumed when fund falls below this amount. Payments into
stock fund are not to be discontinued unless said fund consists of at
least $25,000 over and above its known liabilities. This fund has now
been consolidated with the mutual and reciprocal funds and transformed
into a temporary fund for payment of assessments into the newly created
post assessment Insurance Security Fund which has broad coverage, including
workmen®s compensation (S.B. 525) Chapter 144, Laws of 1969,

Broad Guarantee Provisions Including Workmen's
Compensation

California - Act 14.2 Sec. 1063 ff. of the Insurance Code. Provides for
creation of California Insurance Guarantee Association to which all insurers,
with certain exceptions life, title, etc. must belong. Workmen's compensation
writers included as a separate category. Post insolvency assessment limited
to I7. of net direct premium written in particular category (Chapter 1347,
Laws of 1969, effective August 31, 1969),

Michigan - Secs. 7833 and 7901 ff. (compiled Laws of 1948, added by Act
No. 277, Laws of 1969) creates Property and Casualty Guaranty Association
to which all insurers, except life, must belong. Workmen®s compensation
writers included as a separate category. Post insolvency assessment
limited to 1% net direct premium written in previous calendar year in

particular category.

Wisconsin - described above.

AKtAF:jn
revised

11/13/69



MANAGEMENT BULLETIN
American Insurance Association
85 John Street New York, N.Y. 10038

STATE

California

Florida

Maryland

Michigan

Date November 10# 1969

No. 69-11-2

INSOLVENCY FUND LEGISLATION-AS OF NOVEMBER 7, 1969

BILL NO.

House 1310

Senate 920

Senate 1523

Senate 199

House 3166

House 3216

House 3699

BRIEF SUMMARY

Creates the Insurance Guarantee Ass™n,
which will assess all insurers other than
life or title; post assessment- maximum
17. in year. ,

Would have created security funds for
casualty, property, surety and workmen®s
compensation insurance. Pre-assessment.

Would have required insurers to pay 17. of
premiums on post-assessment basis where
insurer is insolvent, to defray losses to
claimants.

Makes the Motor Vc-hicle Liability Security
Fund applicable to physical damage

Would create the Property and Casualty
Insurance Insolvency Fund, which would
assess upon insurers the amount needed to

pay for transfer by reinsurance or coinsur-

ance of all policies in force on residents,
and for cost of adjustment and payment of
claims. Post assessment.

Would create the Michigan Casualty Assess-
ment Association consisting of all
insurers writing automobile and workmen®s
compensation insurance; the Association
to assume obligations of any casualty in-
surer declared insolvent; post assessment-
maximum 17. in year.

Creates an insolvency pool, and requires
all insurers writing casualty, property
and workmen®s compensation insurance to
assume obligations of insurer declared
insolvent; post assessment- maximum 17.
in year.

STATUS

LAW

Died

Died

1AW

No Action

No Action

LAW




STATE

New Hampshire

New York

Wisconsin

U.S. Congress

BILL NO.

House 668

Senate 3534

Senate 525
H.R. 1087
H.R. 1376
H.R. 2656
H.R. 3671
H.R. 6475

Senate 2236

H.R. 13428

BRIEF SUMMARY

Creates the N_H. Automobile Assessment
Association to which all automobile in-
surers must belong. Upon determination
that an insurer is insolvent, the Insur-
ance Commissioner shall assess all members
of the Association for payment of all
bodily injury liability, property damage
liability, medical payments, uninsured
motorists, auto physical damage claims and
claims for unearned premiums.

Broadens the Motor Vehicle Liability
Security Fund to cover all property liabi-
lity lines, payments to cease when Fund
reaches $200.,000,000.

Creates a Security Fund; post assessment-
Maximum TL in year.

Creates the Federal Motor Vehicle Insurance
Guaranty Corporation, based on the Federal
Deposit Insurance Corporation Act.

Same as Above

Same as Above

Same as Above

Same as Above

Would create the Federal Insurance

Guaranty Corporation, applicable to all

lines other than life, accident and health
and title. Pre-assessment,

Same as Above

STATUS

LAW

LAW

LAW

No Action

No Action
No Action
No Action
No Action
Hearings

scheduled for

November 12,
19, and 20.

No Action



Property & Liability Security Funds

California - California Insurance Guaranty Association to which all insurer*
except those writing exclusively surety, credit, ocean, marine, life, title
and certain other line,?, must belong for purpose of providing each member
with insolvency insurance. Post assessment, not more than 1% of net direct
premium written in category (compensation, auto, other) in the State

(Chapter 1347, Laws of 1969)

Maryland - Motor Vehicle Security Fund - for payment of allowed claims of
injured parties and policyholders arising out of motor vehicle accidents by
reason of iInsolvency or inability of insurer to meet its insurance obliga-
tions. Preassessment 1/4 of 1% net direct written auto liability and physical

damage premiums. (8482A of Art. 48A, Annotated Code of Maryland)

Michigan - Property & Casualty Guaranty Association maintained by all
authorized insurers, except life, which shall discharge obligations of in-
solvent insurers arising out of contracts issued or payable to residents
Policy contracts covered; Auto insurance, workmen®s compensation, basic prop-
erty insurance, homeowners, farm owners and commercial multiple peril. Post-
assessment not to exceed 1% of net direct premiums during previous calendar

year. (Act 277, Acts of 1969)

New Hampshire - Auto Assessment Association to which all auto insurers are

required to belong. Post insolvency assessment for payment to residents



of bodily injury liability, property damage, medical payments, U.M., physical
damage and claims for unearned premiums. Maximum assessment in any calendar
year shall not exceed 37. of total amount of all net direct premiums written
by all licensed auto insurers having such business in the State in said

calendar year. (Chapter 349, Laws of 1969, effective June 30, 1969)

New Jersey - Motor Vehicle Liability Security Fund for purpose of securing
the benefits under policies of motor vehicle liability insurance by reason of
the default of an insurer which becomes insolvent - 1/2% of diicct gross
motor vehicle premiums; ceases when net value of Fund reaches $6,000,000;re-

sumes when Fund falls below such amount.(8839:6-y2 - 39:6-104 NJSA)

New York - Property & Liability Insurance Security Fund to be used in payment
of allowed claims of residents by reason of the inability due to insolvency
of an authorized insurer to meet its insurance obligations under generally
all property and liability lines. Pre-assestment: 17. net direct written pre-
miums until Fund reaches $200,000,000. (8334 N.Y..Insurance Law, as amended by

Chapter 189, Laws of 1969)

Wisconsin - Wisconsin Insurance Security Fund - Applicable generally to all
lines. Fund divided into three separate accounts, life, disability and all
other covered insurance, for purpose of paying claims of residents arising
out of policy issued by authorized insure* and which claim has been approved
in the liquidation of the insurer issuing the policy. Post assessment,
maximum 27. of the assessable premiums (Chapter 144, Laws of 1969, effective

8/22/69)



Introduced: 3/11/70
Referred: Commerce and
Judiciary

IN THE HOUSE BY THE COMMERCE COMMITTEE
HOUSE BILL NO. 782
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: “"An Act relating to guaranteeing certain insurance
contracts."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21 is amended by adding a new chapter to read:

CHAPTER 80. ALASKA INSURANCE GUARANTY ASSOCIATION ACT.

Sec. 21.80.01U. PURPOSE. The purpose off thin chapter into pro-
vide a mechanism for tho payment of covered claim;: undercertain inauran
policies to avoid excear.ive delay in payment arid 1.0 avoid financial lor:;
to claimant:; or policyholders because* of the Insolvency of an insurer,
to acrid, in the detection and prevention of Ilusurer insolvencies , and
to provide an unnoe lation to nrnerc the cent, of thlr protect ion among
lusurers.

ec. 21.80.020 . SCOPE. This, chapter” applies to all kinds, of
direct insurance, except life, title, surety, disability, credit
mortgage guaranty, and ocean marine insurance.

See. 21.80.03U. CONSTRUCT ION. This, chapter shall be liberally
construed to effect the purpose under”’ sec. 10 of thlr chapter which
oonri tute an aid and guide to interpretation.

Sec. 21.8U.CNd). CREATION OF ASSOCIATION. There M. created a non-
profit Incorporated legal entity to be known as the Alurka Insurance
Guaranty Association. All insurers defined a; member insurers 1In Sec.
190(6) of this chapter shall be and remain member:; of the association
as a condition of their authority tu transact insurance in this state.
The association shall perform its functions under a plan of operation

-1 HB 782



established and approved under sec. 70 of this chapter and shall exer-
cise its powers through a board of directors established under sec. 50
of this chapter. For purposes of administration and assessment, the
association shall be divided into three separate accounts; the work-
men®s compensation insurance account; the automobile insurance account;
and the account for all other insurance to which this chapter applies.

Sec. 21.80.050. BOARD OF DIRECTORS. (&) The board of directors
of the association shall consist of not less than five nor more than nin ;
persons serving terms as established in the plan of operation. The
members of the board shall be selected by member insurers subject to
the approval of the commissioner. Vacancies of the board shall be
filled for the remaining period of the term in the name manner as
Initial appointments. IT no members are selected within 60 days after
the effective date of this chapter, the commissioner may appoint the
initial members of the board of directors.

(b) In approving selections to the board, the commissioner shall
consider among other things whether all member insurers are fairly
ropresented.

(c) Members of the board may be reimbursed from the assets of the
association for expenses Incurred by them as members of he board of
directors.

Dec. 21.HO.O6u. LOWERD AND DUTIES OF THE ASSOCIATION. (@ The
assoclatlon shall

(€D) be obligated to the extent of the covered claims
ing prior to the determination of insolvency and arising within 30
days after the determination of Insolvency, or before the policy expira-
tion date if less than 30 days after the determination, or before the
insured replaces the policy or causes its cancellation, 1if he does si
within 30 days of the determination, but this obligation shall “nclude

HB 782 -2-
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only thatamount of each covered claim which isin excess of $100 and is
less than$300,000, except that the association 3hall pay the full
amount of any covered claim arit ng out of a workmen’s compensation
policy; in no event shall the association be obligated to a policy
holder or claimant in an amount iIn excess of the obligation of the in-
solvent insurer under the policy form which the claim arises;

(2) be considered the 1insurer to the extent of its obliga-
tion on the covered claims and to that extent shall have all rights,
duties, and obligations of the insolvent insurer as if the insurer had
not become insolvent;

(3 allocate claims paid and expenses incurred among the
three accounts separately, and assess member insurers separately for
each account amounts necessary to pay the obligation of the association
under (a)(1) oT this section subsequent to an insolvency, the expenses
of handling covered claims subsequent to an insolvency, the cost of
examinations under sec. 110 of this chapter and other expenses autho-
rized by tills chapter; the assessments of each member insurer shall be
in the proportion that the n~t direct written premiums of the member
Insurer for the preceding calendar year on the kinds of iInsurance in the
account bears to the net direct written premiums of all member insurers
for the preceding calendar year on the kinds of iInsurance in the
account; each member insurer shall be notified of the assessment not
later than 30 days before it is due; no member Insurer may be assessed
in any year on any account an amount greater than two per cent of the
member insurer®s net direct written premi”ms for the preceding calendar
year on the kinds of "insurance in the account. If the maximum assessmen

together with the other assets of the association In any account, does
not provide iIn any one year in any account an amount sufficient to make

all necessary payments from that account, the funds available shall be
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prorated and the unpaid portion shall

-, 2V, V> T sy >t =

be paid as soon thereafter as

funds become available; the association may exempt or defer, in whole

or iIn part,

cause the member insurer®s financial statement to reflect amounts

capital or surplus

the assessment of any member insurer, if the assessment woul 1

of

less than the minimum amounts required for a certi-

ficate of authority by any jurisdiction in which the member insurer

is authorizei

to transact insurance; each member Insurer may set off

against an assessnei.4. authorized payments made on covered claims and

expenses

incurred iIn the payment of these claims by the member insurer

if they are chargeable to the account for which the assessment is

made ;

adjust,

(investigate claims brought against the association and

compromise, settle and pay covered claims to the extent ol

the association®s obligation and deny all other claims and may review

settlements,

Its Insureds were parties to determine the extent to which

releases and judgments to which the insolvent insurer or

releasesand judgments may be properly contested;

ad

settlements,

notify persons as the commissioner directs under sec.

80(b) (1) of this chapter;

®

handle claims through its employees or through one

or

more insurers or other persons designated as servicing raci.Lii.ies;

designation of a servicing facility is subject to the approval of

commissi

association paid by the facility and for expenses incurred by the facili kv

oner,

@

the

but designation may be declined by a member insurer;

reimburse each servicing facility for obligations of the

while handling claims on behalf of the association and shall pay

other expenses of the association authorized by this chapter.

®
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@

association may

employ or retain those persons necessary to handle

the



claims and perform other duties of the association;

(2) borrow funds necessary to effect the purposes of this
chapter in accord with the plan of operation;

(3 sue or be sued;

(*0 negotiate and become a party to those contracts as are
necessary to carry out the purposes of this chapter;

(5) perform all other acts necessary or proper to effectuate
the purposes of this chapter;

(6) refund tc the member insurers in proportion to the con-
tribution of each member insurer to that account that amount by which
the assets of the account exceed the liabilities if, at the end of any
calendar year, the board of directors finds that the assets of the
association 1In any account exceed the liabilities of that account as
estimated by the board of directors for the coming year;

(7) appear in, defend, and appeal any action on a claim
brought against the association.

dec. 21.80.070. PLAN CP OPERATION. (&) The association shall
submit to the commissioner a plan of operation and any amendments
necessary or suitable to assure the fair, reasonable, and equitable
administration of the association. The plan of operation and amendment
shall become effective upon approval in writing by the commissioner.
IT the association fails to submit a suitable plan of operation within
90 days following the effective date of this chapter or if at any sub-
sequent time the association falls to submit suitable amendments to
the plan, the commissioner shall, after notice and hearing, adopt and
promulgate reasonable rules necessary or advisable to effectuate the

provisions of this chapter. These rules shall continue in force until
modified by the commissioner or superceded by a plan submitted by the

association and approved by the commissioner.
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(b) All member insurers shall comply with the plan of operation.
(c) The plan of operation shall
(&) establish the procedures whereby all the powers and
duties of theassociation under sec. 60 of this chapterwill be per-

formed :

@ establi%h procedures for handling assets of the associ-
ation ;

(3) establish the amount and method of reimbursing members
of the board of directors under sec. 50 of this chapter;

(n) establish procedures by which claims may be filed with
the association and establish acceptable forms of proof of covered
claims; notice of claims to the receiver or liquidator of the insolvent
insurer shall be deemed notice to the association or iIts agent and a
list of these claims shall be periodically submitted to the association
or similar organization in another state by the receiver or liquidator;

(5) establish regular places and times for meetings of the
board of directors;

(6) establish procedures for records to be kept of all
financial transactions of the association, its agent: , and the board
of directors;

(7) provide that any member insurer aggrieved by a final
action or decision of the association may appeal to the commissioner
within 30 days after the action oxl1 decision;

(8) establish the procedures whereby selections for the
board of directors will be submitted to the commissioner;

©) contain additional provisions necessary or proper

the execution of the powers and duties of the association.
(d) The plan of operation may provide that any or all powers and

duties of the association, except those under secs. 60(a)(3) and
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60(b)(2) are delegated to a corporation, association, cr other
organization which performs or will perform functions similar to those
of this association, or its equivalent, iIn two or more states. Such a
corporation, association or organization shall be reimbursed as a
servicing facility would be reimbursed and shall be paid for its
performance of any other functions of the association. A delegation
under this subsection shall take effect only with the approval of ;oth
the board of directors and the commissioner, and may be made only to a
corporation, association, or organization which extends protection nth
substantially less favorable and effective than that provided by this,
chapter.

Sec. 21.80.080. DUTIES AND POWERS OF THE COMMISSIONER. (@ The
commissloner shall

(1) notify the association of the existence of an insolvent
insurer no later than three days after he receives notice of the
determination of the Insolvency;

(2) upon request of the board of directors, provide the
association with a statement of the net direct written premiums of
each member Insurer.

(b) The commissioner may

(1) require that the association notify the Insureds of the
insolvent Insurer and any other Interested parties of the determination
of Insolvency and of their rights under this chapter; this notification
shall be by mall at their last known address, when available, but IFf
sufficient information for notification by mail is not available,
notice by publication in a newspaper of general circulation shall be

sufficient;

(2) suspend or revoke, after notice and hearing, the

certificate of authority to transact Insurance in this state of any
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member insurer which fails to pay an assessment when due or fails to
comply with the plan of operation. As an alternative, the commissioner
may levy a fine on any member insurer which fails to pay an assessment
when due; this fine may not exceed five per cent of the unpaid assess-
ment per month, except that no fine may be less than $100 a month;

©)) revoke the designation of any servicing Tfacility
he finds claims are being handled unsatisfactorily.

Sec. 21.80.090. EFFECT OF PAID CLAIMS. (&) A person recovering
under this chapter shall be considered to have assigned his rights under
the policy to the association to the extent of his recovery from the
association. Every insured or claimant seeking the protection of this
chapter shall cooperate with the association to the same extent as the
person would have been required to cooperate with the insolvent insurer.
The association shall have no cause of action against, the Insured of
the insolvent insurer for any sums it has paid out except those causes
of action as the insolvent insurerlwould have had if the sums had huert
paid by the insolvent Insurer. In the case of an Insolvent Insurerl
operating on a plan with assessment liability, payments of claims of the
association shall not operate to reduce the Jlahllity of Insured to the
receiver, liquidator, orlstatutory successor for unpaid assessments.

(b) The receiver, liquidator, or statutory successor of an In-
solvent Insurer shall be bound by settlements of covered claims, by the
association or a similar organization in another state. The court
having Jurisdiction shall grant these claims priority equal to that which
the claimant would have been entitled i the absence of this chapter
against the assets of the insolvent insurer. The expenses of the as-
sociation or similar organization in handling claims shall be accorded

the same priority as the liquidator®s expenses.

(c) The association shall periodically file with the receiver or
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liquidator of the insolvent insurer statements of the covered claims
paid by the association and estimates of anticipated claims on the
association which shall preserve the rights of the association against
the assets of the insolvent insurer.

Sec. 21.80.100. NONDUPLICATION OF RECOVERY. (&) A person having
a claim against an insurer under a provision in an iInsurance policy
other than a policy of an insolvent insurer which is also a covered
claim, shall be required to exhaust first his right under the policy.
Any amount payable on a covered claim under this chapter shall be
reduced by the amount of recovery under the insurance policy.

(b) A person having a claim which may be recovered under more than
one iInsurance guaranty association or its equivalent shall seek recovery
first from the association of the place of residence of the insured
except that Il it is a first party claim for damage to property with a
permanent location, he shall seek recovery first from the association
of the location of the property, and If it is a workmen"s compensation
claim, he shall seek recovery Tfirst from the association of the resi-
dence of the claimant. A recovery under this chapter shall be reduced
by the amount of recovery from any other Insurance guaranty association
on its equivalent.

Sec. 21.80.110. PREVENTION AND DETECTION OF INSOLVENCIES. @) It
is the duty of the board of directors, upon majority vote, to notify
the commissioner of Information indicating that a member insurer may be
Insolvent or in a financial condition hazardous to the policyholders or
the public.

(b) The board of directors may, upon majority vote, request that

the commissioner order an examination of a member Insurer which the
board in good faith believes®may be in a financial condition hazardous
to the policyholders or the public. Within 30 days of the receipt of
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the request, the commissioner shall begin the examination. The examina-
tion may be conducted as a National Association of Insurance Commissions
Examination or may be conducted by those persons the commissioner
designates. The cost of the examination shall be paid by the associatior
and the examination report shall be treated as are other examination
reports. In no event may the examination report be released to the
board of directors before its release to the public, but this does not
preclude the commissioner from complying with (c) of this section. The
commissioner shall notify the board of directors when the examination 1is
completed. The request for an examination shall be kept on file by the
commissioner but it shall not be open to public inspection before the
release of the examination report to the public.

©) It is the duty of the commissioner to report to the board of
directors when he has reasonable cause to believe that a member insurer
examined or being examined at the request of the board of directors
may be insolvent or in a financial condition hazardous to the policy-
holders orl the public.

(c) The board of directors may, upon majority vote, make reports
and recommendations to the commissioner upon any matter germane to the
solvency, liquidation, rehabilitation or conservation of a member in-
surer. These reports and recommendations shall not be considered public
documents.

e The board of directors may, upon majority vote, make recom-
mendations to the commissioner for the detection and prevention of
insure]” insolvencies.

@) The board of directors shall, at the conclusion of an insurer
insolvency 1iIn which the association was obligated to pay covered claims,
prepare a report on the history and causes of the insolvency, based on

the information available to the association, and submit this report
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to the commissioner.

Sec. 21.80.120. EXAMINATION OP THE ASSOCIATION. The association
shall be subject to examination and regulation by the commissioner.

The board of directors shall submit, not later than March 30 of each
year, a Ffinancial report for the preceding calendar year in a form
approved by the commissioner.

Sec. 21.80.130. TAX EXEMPTION. The association shall be exempt
from payment of all fees and all taxes levied by the state or any of
its subdivisions except taxes levied on real or personal property.

Sec. 21.80.140. RECOGNITION OP ASSESSMENTS IN RATES. The rates
and premiums charged for insurance policies to which this chapter
applies shall include amounts sufficient to recoup a sum equal to the
amounts paid to the association by the member insurer less any amounts
returned to the member insurer by the association and these rates shall
not be considered excessive because they contain an amount reasonably
calculated to recoup assessments paid by the member insurer.

Sec. 21.Bo.IbO. IMMUNITY . There shall be no liability on the part
of and no cause of action of any nature shall arise against a member
insurer , the association or its agents or employees, the board of
directors, or the commissioner or his representatives for action taken
by them in the performance of their powers and duties under this
chapter.

Sec. 21.80.1bO0. STAY OP PROCEEDINGS AND REOPENING OF DEFAULT
JUDGMENTS. All proceedings in which the insolvent insurer is a party
or is obligated to defend a party in a court in this state shall be
stayed for 60 days from the date the insolvency is determined to permit
proper defense by the association for all pending causes of action as

to any covered claims arising from a judgment under a decision, verdict

or fi~ ased on the default of the insolvent insurer or its failure
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to defend an insured. The association either on its own behalf or on
behalf of the insured may apply to have this judgment, order, decision,
verdict or finding set aside by the same court or administrator that
ma d the judgment, order, decision, verdict or finding and shall be
permitted to defend against the claim on the merits.

Sec. 21.80.170. TERMINATION AND DISTRIBUTION OF FUNDS. (@ The
commissioner shall by order terminate the operation of the Alaska
Insurance Guaranty Association as to any kind of insurance covered
by this chapter with respect to which he has found, after hearing,
that there Is in effect a statutory or voluntary plan which

(&) is a permanent plan which is adequately funded or for
which adequate funding is provided; and

(2) extends, or will extend to the Alaska policyholders and
residents protection and benefits with respect to insolvent insurers
not substantially less favorable and effective to the policyholders
and residents than the protection and benefits provided with respect
to the kinds of insurance under this chapter.

(b) The commissioner shall by the same order authorize discontinu-
ance of future payments by insurers to the Alaska Insurance Guaranty
Association witn respect to the same kinds ol Insurance so long as the
assessments and payments continue, as necessary, to liquidate covered
claims of insurers adjudged Insolvent before the order and the related
expenses not covered by the other plan.

©) If the operation of the Alaska Insurance Guaranty Association
is terminated as to all kinds of insurance otherwise within its scope,
the association, as soon as possible thereafter, shall distribute the

balance of money and assets remaining (after discharge of the functions

of the association with respect to prior insurer insolvencies not

covered by the other plan, together with related expenses) to the



insurers which are then writing in this state po" icies of the kinds of
insurance covered by this chapter and which had made payments to the
association, pro rata upon the basis of the aggregate of the payments
made by the respective insurers during the period of five years next
preceding the date of the termination order. Upon completion of this
distribution with xespect to all of the kinds of iInsurance covered by
this chapter, this chapter®™ shall be considered to have expired.
Sec. 21.80.180. TITLE. This chapter may be known and cited as
the Alaska Insurance Guaranty Association Act.
Sec. 21.80.190. DEFINITIONS. In this chapter, unless the context
requires otherwise,
(Draccount™ moans any one of the threeaccounts created by
sec. ™0 of til:; chapter;
(<) Tassociation” means the Alaska Insurance Guaranty As-
soc! ation;
®) ‘commissioner™ means the commissioner of the Depar
of Commerce or his representative;

"covered claim” means an unpaid claim, including one of
unearned premiums, which arises out of and is within the coverage and
not in excess of the applicable limits of an insurance policy to which
this chapter applies Issued by an insurer, if the Insurer becomes an
insolvent insurer after the effective date of this chapter and (A) the
claimant or insured is a resident of this state at the time of the
Insured event; or @) the property from which the claim arises Is
permanently located in this state; '"covered claim” does not include
any amount due a reinsurer, insurer, Insurance pool, or underwriting
association, as subrogation recoveries oxl otherwise;

(©)) "insolvent Insurer” means an insurer (A) authorized to
transact insurance in tills state either at the time the policy was

-13- HB 782



issued or when the insured event occurred and (B) determined to be

insolvent by a court of competent jurisdiction;

(6) "member insurer™ means a person who (A) writes any Kkind

of insurance to which this chapter applies under sec. 20 of this
chapter including the exchange of reciprocal or inter-insurance
contracts, and (B) is licensed to transact insurance in this state;
(7) "net direct written premiums"™ means direct gross
premiums written in this state on insurance pclicies to which this
chapter applies, less return premiums thereon and dividends paid or
credited to policyholders on direct business; '"net direct written
premiums'™ does not include premiums on contracts between insurers or

insurers .
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Mr.

JMeslw JBtetc Megislator*
JSfouse

May 2-6, 1970

John M. Elliott

Executive Director
Legislative Affairs Agency

Pouch Y -

'’

Juneau, Alaska 99801 —

Dear John: '

Committee Substitute for Senate Bill 589 amended contains
sections 19.40.034 through 19.40.037, relating to an oil
and gas severance tax. Wording of these provisions of
the bill has caused concern among several members of the
House that the provisions are either unconstitutional or
present serious legal ramifications. Among the more
significant questions raised are the following:

1.

Do the provisions violate the equal protection or

due process clauses of the state and federal const)tu
tion by imposing a tax on all orl and gas production
regardless of whether or not the producer benefits
from tho proposed plpf fine or the road?

Are tho provisions defect! vo because of vagueness ; I..
(@) Is the tax on North Mope production only or
on all production iIn the stair:?

(b) Does the fax terminate when the amount reimbursed
plus interest is paid or the amount not reimburse
plus interest is paid?

IT the tax is levied to obtain reimbursemcnj/~of
funds not required to be reimbursed by an agreement,
does the tax constitute a breach of the agreement by
the state?

Since the tax is Imposed on all producers, if the
road contractor does not make reimbursement does this
constitute delegation of the state®s taxing authority

Does tho tax constitute a violation of Article 9,
section 7, relating to dedicated funds?



Mr. Elliott 2. May 26, 1970

I would appreciate your iImmediate response to these
questions in particular and .your comments on these
. visions of the bill in general.

Very truly yours,

t. ovilli'1?*/ 7.
<Chancy Crpft
State. Represeht-a“tive



